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JA C K C O G H IL L (907) 465-4907
D ICK ELIASON 
VIC FISCHER 
R ICK HALFORD 
FRED ZHAROFf-

S e n a t e
Committee on l^ourcesf

M E M O R A N D U M  March 7, 1985

TO: All Members
Senate Resources Committee

FROM: Staff f i t

Senate Resources Committee

RE: SB 150 "An Act making miscellaneous amendments to the Alaska
Water Use Act (AS 46.15); establishing a procedures for 
administrative and judicial adjudication of water rights under
that Act; and providing for an effective date."

SB 150 establishes procedures for the administrative and judicial 
adjudication of water rights and make miscellaneous amendments to the 
Alaska Water Use Act (AS 46.15).

The bill is an attempt to clarify and simplify the procedure for the 
adjudication of water rights. In many western states, thousands of 
lawsuits have arisen where there were more appropriators than water 
available. The conflicts arose where federal reserves existed and as a 
result of the McCarran Amendment those cases against the federal government 
could be heard in state courts. This placed a tremendous burden on the 
court systems of the various states. SB 150 is designed to try to avoid 
those problems.

Substantial differences, however, exist among interested parties as 
specified in the attached correspondence received by the committee. A 
brief overview of those portions is outlined below:

Governor's Bill Alaska Miners Livengood/Tolovana
Association Comments Mining District Comments

Section 1

Disclaimer section Not Necessary Not Necessary
asserting that water
rights are not guarantee
of quality, volume,
pressure or cost.



Governor's Bill Alaska Miners Livengood/Tolovana
Association Comments Mining District Comments

Section 2

Clarifies relationship No Comment No Comment
of pending declarations 
to proposed procedures.

Section 3

If water rights not Should not be changed Should not be changed
used for five years from present statutes. from present statutes,
may be declared 
abandoned.

Section 4

Clarifies how 
commissioner may 
terminate an in-stream 
flow reservation for 
best interest of state.

Section 5

Opposed to words "best 
interest of state."

Opposed to words "best 
interest of state."

An administrative 
adjudication of federal 
reserved water rights 
only after a complete 
hydrology study.

Allows commissioner of Federal reserved water
DNR to initiate an rights should be in
administrative separate statute,
adjudication for state 
and federal water rights.

Section 6

DNR has authority to Not Necessary Should be deleted,
remove unsafe or 
unpermitted works of 
appropriation.

Included in this packet are:

1. Governor's transmittal letter;

2. Department of Natural Resources fiscal note which is zero;

3. Letter from the Alaska Miners Association;

4. Letter from the Livengood/Tolovana Mining District;

5. Letter from the Alaska Court System.

6 . A la s k a  W ater R esou rces  Board R e s o lu t io n  84-5.



- ALASKA MINERS ASSOCIATION 
Fairbanks Branch S ta te  Oversight Committee 
P.O. Box 73069 
Fairbanks, Ak 99707

RE: SB 150

Dear Resource Committees;

We are concerned about the implications of SB 150. We agree with the 
Alaska Resources Boards f indings tha t  the current  s t a tu te s  and regulations 
are adequate to implement basinwide adjudica t ion of federal reserved 
water r ig h ts .  We feel  th a t  SB 150 addresses issues th a t  should not be 
addressed, while not adequately addressing the issues th a t  should bp 
addressed:

We are a lso concerned about the reported Department of Natural Resources 
estimate tha t  the f i s c a l  note i s  zero. The b i l l ,  as cu rren t ly  wr i t ten ,  
contains a t  l e a s t  two sections th a t  wil l  be very cos t ly  to manage. These 
two sections are contained in Section 6 and deal with "Enforcement" and 
"Data Collection Authority". Several o ther  sect ions will cer ta in ly  carry 
a high pr ice  tag i f  implemented. We f e a r  th a t  the Depa. '■ment of Natural 
Resources will be forced to s h i f t  t h e i r  work load from other  areas tha t  
are c r i t i c a l  to orderly  development of the S ta te .

The following comments are addressed to sp e c i f i c  sect ions of the b i l l :

SECTION 1: Since th i s  spec i f ic  "disclaimer" wording has never been upheld 
in a court of law, according to the Governor's t ransm it ta l  l e t t e r ,  we feel  
tha t  i t  i s  not necessary to include i t  in our s t a t u t e s .  I t  could lead 
to cost ly  court b a t t l e s  th a t  are  extremely unnecessary.

SECTION 3: Sec. 46.15.140 (c) s t a t e s  t h a t  the Fai lure  to use b enef ic ia l ly ,
e tc .  The word b enef ic ia l ly  i s  a buzz word th a t  i s  hard to define, and should 
be deleted frcrn th a t  sect ion.  We believe th a t  the e n t i r e  sect ion should 
remain as i t  cu rren t ly  appears in the S ta tu t e s ,  and the proposed change 
should not be considered.

SECTION 4: The term "in the best  i n t e r e s t s  of the s t a t e "  is  one th a t  has
been d i f f i c u l t  to define. I t  leaves room fo r  a r b r i t r a r y  and capricious 
decisions. We suggest tha t  t h i s  term be dele ted and the term "in 
accordance with AS 46.14.140(b)" be l e f t  in th a t  sec t ion .

SECTION 5: We feel  th a t  the federal  reserved water r ig h ts  should be
properly adjudicated.  However, we believe t h a t  by adding the federal reserved 
water r igh ts  to the water use a c t ,  the Governor has only confused issues.
We would suggest th a t  the federal  reserved water r ig h ts  be addressed 
in a seperate s t a tu t e .  Thus Sec. 46.15.165, Sec. AS 46.15.166 
Sec. AS 46.15.167, ’ Sec. 46.15.168, and Sec. 46.15.169 could a l l  be 
incorporated in to  a seperate  s t a tu t e  dealing only with federal reserved 
water r ig h ts ,  and not infr inge  upon the curren t  Water Use Bill  and the 
r igh ts  and priviledges granted under i t .

SECTION 6: This e n t i r e  section should be de le ted .  Other agencies have
enforcement powers, and the addit ion of  t h i s  power to DNR would only be 
a duplication of e f fo r t .
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F e b r u a r y  28, 1985

M i c h a e l  J. Frank, Esq.
A s s i s t a n t  A t t o r n e y  G e n e r a l  
O f f i c e  of the A t t o r n e y  G e n e r a l  
S u i t e  200
1031 W e s t  F o u r t h  Av e n u e  
A n c h o r a g e ,  A K  99501

RE: S e n a t e  Bi l l  No. 150
( A m e n d m e n t s  to A l a s k a  W a t e r  Use Act)
Our Fi l e  No. 1515-1

D e a r  Mike:

I h a v e  r e v i e w e d  S e n a t e  Bi l l  No. 150, w h i c h  has n o w  
b e e n  i n t r o d u c e d  at the r e q u e s t  of the G o v e r n o r ,  and I t h i n k  
that it r e p r e s e n t s  a v e r y  d e s i r a b l e  a d d i t i o n  to the A l a s k a  
W a t e r  U s e  Act. P e r h a p s  we both s h o u l d  h a v e  some s a t i s f a c t i o n  
of a u t h o r s h i p ,  and you have do n e  an e x c e l l e n t  job in r e f i n i n g  
it and i n c l u d i n g  a n u m b e r  of h o u s e k e e p i n g  m e a s u r e s  w h i c h  s h o u l d  
be a d d r e s s e d  by the L e g i s l a t u r e .

H o w e v e r ,  I have noted one p o s s i b l e  a m b i g u i t y .  T h e  
a m e n d m e n t  to AS 4 6 . 1 5 . 1 4 0  s e t s  f o rth the p r o c e d u r e  for the C o m­
m i s s i o n e r  to d e a l  w i t h  a b a n d o n m e n t ,  f o r f e i t u r e ,  and r e v e r s i o n  
of a p p r o p r i a t i o n s .  U n d e r  this p r o v i s i o n ,  all a p p r o p r i a t i o n s  
are s u b j e c t  to r e v o c a t i o n  if the a p p r o p r i a t o r  d o e s  not m a k e  
b e n e f i c i a l  use or all of a part of the a p p r o p r i a t i o n .  As  y o u  
know, the r e s e r v a t i o n  of in s t r e a m  f lows is h a n d l e d  s e p a r a t e l y  
in AS 4 6 . 1 5 . 1 4 5 ,  and there are s e p a r a t e  s t a n d a r d s  for p e r i o d i c  
r e v i e w  of t h e s e  r e s e r v a t i o n s ,  and t h e i r  r e d u c t i o n  or e l i m i n a­
tion b a s e d  upon n e c e s s i t y  and c h a n g i n g  c o n d i t i o n s .

H o w e v e r ,  as the a m e n d m e n t  to AS 4 6 . 1 5 . 1 4 0  is n o w  
w r i t t e n ,  it a p p l i e s  to all " a p p r o p r i a t i o n s " .  AS 4 6 . 1 5 . 2 6 0 ( 2 )  
d e f i n e s  an " a p p r o p r i a t i o n "  as,

1 '"yiin.

MAR -  4  jg jj j
V icaor’Q Ofiice



LIVENGOOD/TOLOVANA MINING DISTRICT
P. 0. BOX 73069 - FAIRBANKS, ALASKA 99705

February 23, 1985

Dear Legislator :

The Livengood/Tolovana Mining D is t r i c t  expressed concerns to you regarding 
SB 150 in a Public Opinion Message on February 19. This b i l l  would have an 
impact upon the General Public of Alaska, as there are many d i f f e r e n t  type 
of water appropriations issued for  the S ta te .  We would l ike  to submit the 
following comments on SB 150.

In the opening paragraph of the Governor's l e t t e r  of t ransm it ta l  dated 
February 12, 1985, he s ta ted ,  "The b i l l  comes as a r e s u l t  of the Alaska 
Water Resources Board resolution 84-5, dated March 14, 1984, recommending 
the adoption of spec i f ic  s ta tu tory  procedures fo r  the adminis trat ion and 
jud ic ia l  adjudication of water r ig h ts ,  p a r t icu la r ly  federal reserved 
water r ig h ts . "

In the minutes from the Alaska Water Board dated March 13-14, 1984, ».ie 
following comments are made:

Resolution to the Commissioner of DNR to propose 1 egi si at  f j  
for  basinwide adjudication.  Current s t a tu te s  and regula tions 
are adequate to implement basinwide adjudication of federu 
reserved water r igh ts .  However, more e x p l i c i t  s t a tu t e s  are 
needed to es tab l ish  the Superior Court 's dut ies  and respon­
s i b i l i t i e s  and to s e t  the l im i ts  of the c o u r t ' s  au th o r i ty ,
since t h i s  type of case has not previously occurred in Alaska.

Although the Governor has the authori ty  to introduce l e g i s l a t i o n  resolving 
perceived problems such as the Water Board indicated,  the proposed l e g i s ­
la t ion  goes f a r  beyond the recommendations of the Board. The Board found
tha t  current  s t a tu te s  and regulations are  adequate to implement a basinwide 
adjudicit ion of federal reserved r i g h t s ,  and requested s t a tu t e s  only to 
es tabl ish  the Superior Court's duties and r e s p o n s ib i l i t i e s .  We believe 
the recommendations of the Water Resource Board are v a l id ,  and SB 150 
should only address the Superior Court 's  duties and r e s p o n s i b i l i t i e s .

The February 12, 1985 Senate Journal ,  page 279, regarding SB 150 reads: 
"Department of Natural Resources f i sca l  note i s  zero."  We are concerned 
tha t  i f  the f i s c a l  note i s  indeed zero, the Department of  Natural Resources 
will be forced to s h i f t  t h e i r  work load from c r i t i c a l  areas in to  administra 
t ion of the b i l l .  We therefore  feel the b i l l  should be submitted to the 
Finance Committee fo r  appropriate budgetary appropria t ions.  Section 6 
AS 46.15.255 (ENFORCEMENT) and 256 (DATA COLLECTION AUTHORITY) are 
extremely cost ly  sections to administer.

The b i l l  ser iously  amends the Water Use Act in es tab l ished  a reas .  The 
following comments are  addressed to spec i f ic  sections of the b i l l .

SECTION 1: In the l e t t e r  of t ransmit ta l  Governor Sheff ie ld  admitted th t
th is  concept had never been upheld in a court of law. Why waste the courts 
time with an indefensible  law? I f  Section 1 i s  amended as suggested by 
SB 150, i t  makes an appropriation of a spec i f ic  amount of water meaningless 
How can a developer of any type proceed with engineering and funding a 
venture under such circumstances?
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. . . the d i v e r s i o n ,  i m p o u n d i n g  or w i t h d r a w a l  of a
q u a n t i t y  of w a t e r  from a s o u r c e  of w a t e r  for a b e n e­
ficial use or the r e s e r v a t i o n  o f  w a t e r  in a c c o r d a n c e  
w i t h  AS 4 6 . 1 5 . 1 4 5 ; . . .

U n l e s s  I am m i s t a k e n ,  I d o  not b e l i e v e  th a t  y o u r  a m e n d m e n t s  
d e a l i n g  wi t h  a b a n d o n m e n t ,  f o r f e i t u r e  and r e v e r s i o n  w e r e  i n t e n d­
ed to a p p l y  both to "true" a p p r o p r i a t i o n s  in w h i c h  the w a t e r  is
a p p l i e d  to a b e n e f i c i a l  use d i r e c t l y ,  and a l s o  to i n - s t r e a m
f l o w  r e s e r v a t i o n ,  in w h i c h  the m e r e  r e s e r v a t i o n  of the w a t e r  in 
p l a c e  is an " a p p r o p r i a t i o n "  and a b e n e f i c i a l  use b y  s t a t u t o r y  
d e f i n i t i o n  only. If my i n t e r p r e t a t i o n  is c o r r e c t ,  y o u  m a y  wish 
to add a p r o v i s o  to AS 4 6 . 1 5 . 1 4 0  w h i c h  w i l l  e x e m p t  r e s e r v a t i o n s  
m a d e  p u r s u a n t  to AS 4 6 . 1 5 . 1 4 5  f r o m  the c o v e r a g e  of the a b a n d o n­
me n t  p r o v i s i o n s  of S e c t i o n  140.

I w o u l d  be i n t e r e s t e d  to l e a r n  if this is y o u r  r e a d­
ing of the s t atute, and if my a s s u m p t i o n s  r e g a r d i n g  the i n t e n d­
ed c o v e r a g e  of the a b a n d o n m e n t  p r o v i s i o n s  are c o r r e c t .

Also, w i t h  r e g a r d  to p r o p o s e d  AS 4 6 . 1 5 . 1 4 0 ( d ) ,  I p r e­
sume  that this p a r a g r a p h  d o e s  not, by a m b i g u i t y ,  i m p l y  th a t  a 
state a g e n c y  (DNR) m a y  not d e c l a r e  the a b a n d o n m e n t  or f o r­
fei t u r e  of any o t h e r  w a t e r  r i ght ( n o n - S t a t e  p u b l i c ,  or p r i v a t e )  
w i t h o u t  p r i o r  p u b l i c  n o t i c e .  In fact, p e r h a p s  t h e r e  s h o u l d  b e  
p r i o r  n o t i c e  b e f o r e  D N R  d e c l a r e s  any a b a n d o n m e n t  or for­
feitu r e .  Also, s h o u l d n ' t  o t h e r  w a t e r  r i g h t s  he l d  in the n a m e  
of the p u b l i c  ( m u n i c i p a l ,  f e deral, etc.) be s u b j e c t  to the same 
p r o t e c t i o n  g i v e n  s t a t e - h e l d  w a t e r  a p p r o p r i a t i o n s ?

S i n c e r e l y  y o u r s ,

BURR, P E A S E  & K U R T Z

*

T h o m a s  E. M e a c h a m

T E M / l s f

cc: Mr. T h o m a s  H a w k i n s
Mr. L a r r y  D u t t o n
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SECTION 3: This sect ion does not appear to recognize th a t  a water r igh t  is
a property r ig h t  t h a t  can be leased or sold. This sect ion,  by regula t ion,  
would divest  the property owner of his en t i re  water r i g h t ,  or an unused 
portion, i f  th a t  appropria t ion,  or portion thereof,  were not used over a 
5 year period. (See Sections 46.15.255 and 256). AS 46.15.140 as i t  
current ly  appears in the S ta tu tes  i s  appropriate without change.

SECTION 4: We feel th a t  by the addition of the words "best in te r e s t s  of 
the s ta te"  and de le t ion  of  "in accordance with AS 46.15.140 (b)" th is  
section provides fo r  a r b r i t r a r y  and capricious decisions.

SECTION 5: We feel th a t  water should be adjudicated, especia l ly  with 
respect to federal reserva t ions .  We suggest the following change of 
wording:

Sec. 46.15.165 ADMINISTRATIVE ADJUDICATIONS, (a) The commissioner 
may, by order, i n i t i a t e  an administrative adjudication to 
quantify and determine the p r io r i ty  of  (ALL) Federal Reserved 
water r ig h ts  and claims in a drainage basin, r iv e r  system, ground 
water aqu ife r  system, or other id en t i f iab le  and d i s t i n c t  
hydrologic regime, including any hydrologically in te r re la te d  
surface and ground water systems following a complete hydrology 
study.

SECTION 6. This e n t i r e  section should be deleted.  Art ic le  VIII Section 
16 of the Consti tution of Alaska s t a t e s ,  "No person shall  be involun tar i ly  
divested of his r i g h t  to the use of waters, his in te re s t s  in lands,  or 
improvements a f fec t ing  e i th e r ,  except for  a superior  beneficial  use or 
public purpose and then only with j u s t  compensation and by operation of 
law."

We sincerely  apprecia te  your consideration of these comments. I f  we can 
be of assis tance to you in any manner, please do not h e s i ta te  to call  on 
us.

Sincerely yours 

Rose Rybachek, President
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KA RLA  L. FO RSYTH E  
General Counsel

3 0 3  K  S treet 
A nchorage , A K  9 9 5 0 1

February 26, 1985

Senator Arliss Sturgulewski 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Senator Sturgulewski:

I am writing to bring to your attention a minor concern with 
SB 150, an act establishing procedures for administrative and 
judicial adjudication of water rights under the Alaska Water Use 
Act.

Proposed Sec. 46.15.166(c) (page 7, lines 4- 14), provides 
that in an action, the court may initially appoint a designee of 
the commissioner as a master. The master may be an employee of 
the state.

If the master is a state employee, I assume that the costs of 
the master will be absorbed as part of the employee's regular 
salary. However, it would be helpful if the legislation provided 
that if the master is not a state employee, the costs of the 
master and any related expenses incurred by the master shall be 
paid by the parties to the adjudication.

Thank you for your consideration of this comment. If there 
are any questions, I will be glad to provide further information.

Sincerely

Karla L. Forsythe 
General Counsel

KLFrsmh

cc: Arthur H. Snowden, II 
Art Peterson
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TO: Governor B i l l  S h e f f ie ld

FROM: . David Vanderbrink V A.

Dear Governor Sheffield:
l

This letter comes to you in response to a matter that the Alaska Water

Resources Board discussed during its March 4-7 meetings.

As you are no doubt aware, Alaska has recently become a fully 

participating member of the Western States Water Council (WSWC). Our 

membership allows Alaska to send three delegates to the Council meetings.

Representatives from the the Alaska Department of Natural Resources, the Alaska Departme 

Conservation and. the Alaska Department of Law are the appropriate delegates to 

the Council. Nevertheless, numerous other state agencies have or should have a 

substantial interest in water issues addressed by the Council.

The members of the Alaska Water Resources Board have asked me to convey to 

you the importance of providing a vehicle to these agencies that they may 

participate with the appointed delegates in developing Alaska's positions at 

Council meetings.

Although we do not forsee the need for the creation of a special task 

force, it is recommended that:

1) The Governor's Office inform these various agencies of Alaska's

involvement in the WSWC.

2) The Governor's Office urge these various agencies to become and remain 

actively involved in the development of these issues.

The Alaska Water Resources Board further recommends that one agency, the 

Alaska Department of Natural Resources, be assigned the responsibility to 

coordinate this activity. In addition this agency should be given the position 

as lead agency representing the Alaska Delegation at the Western States Water 

Council.

Sincerely,

D av^  V a n d e rb r in k



The State of Alaska's response to the EPA's proposed placer mining 

national standards are coordinated and expressed through the 

Office of the Governor.

Adopted this 8th day of March, 1985 

ALASKA WATER RESOURCES BOARD

David Vanderbrink, Chairman



R e s o lu t io n  No. 85-9

EPA NATIONAL PLACER MINING STANDARDS

f

The U . S .  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  w i l l  b e  i s s u i n g  p r o p o s e d  n a t i o n a l

s t a n d a r d s  f o r  p l a c e r  m i n i n g  i n  A p r i l ,  1 9 8 5 .  T h e s e  p r o p o s e d  s t a n d a r d s  h a v e
I /V .y.i( r<i f  »i

n e v e r  b e f o r e  b e e n  i s s u e d  f o r  t h i s  i n d u s t r y ,  a n d  a s —a—r e s u l t  t h e  S t a t e  o f

A l a s k a ' s  min im um w a t e r  q u a l i t y  s t a n d a r d s  h a v e  b e e n  a p p l i e d  t o  p l a c e r  m i n i n g .
•

The e x i s t i n g  s t a n d a r d s  h a v e  n o t  b e e n  t e c h n o l o g i c a l l y  a c h i e v a b l e ,  a n d  do  n o t

r e f l e c t  e c o n o m i c  f a c t o r s .  T h e  n a t i o n a l  p l a c e r  m i n i n g  s t a n d a r d s  w i l l  r e p r e s e n t
(S. f  ^  C i '

a  v e r y  b e n e f i c i a l  a n d  r e a l i s t i c  s t e p  f o r w a r d .  T h e y  s h o u l d ^ r e f l e c t  t - he -m axi mum  

c o o r d i n a t e . )  ^ t b o r - o u g h  S t a t e  r e s p o n s e  t o  EPA.

THE ALASKA WATER RESOURCES BOARD u r g e s  t h e  G o v e r n o r  t o  i n s u r e  t h a t :

a .  E v e r y  s t a t e  a g e n c y  w i t h  a n  i n t e r e s t  i n  w a t e r  a l l o c a t i o n  a n d  q u a l i t y ,  

i n c l u d i n g  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  t h e  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n ,  t h e  D e p a r t m e n t  o f  F i s h  a n d  Game,  t h e  

D e p a r t m e n t  o f  C om m e rc e ,  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  t h e  D e p a r t ­

m e n t  o f  Co m m u n i t y  a n d  R e g i o n a l  A f f a i r s  a n d  t h e  O f f i c e  o f  

M a n a g e m e n t  a n d  b u d g e t  a r e  e n c o u r a g e d  t o  t h o r o u g h l y  r e v i e w  a n d  

r e s p o n d  t o  t h e  p r o p o s e d  EPA p l a c e r  m i n i n g  s t a n d a r d s .



R e s o lu t io n  No. 85-10

CLEAN WATER ACT FIELD LABORATORY

c

I

Placer mining and other industries have a long history in Alaska and have 

provide* a large economic contribution to the state. These industries may no 

longer be viable due to recent EPA regulations.

Section 208 of the Clean Water Act (CWA) mandated EPA to conduct studies to 

provide alternatives to economically meet the goals of the Clean Water Act. 

Section 104E of the CWA states "The Administration shall establish, equip, and 

maintain field laboratory and research facilities, including, but not limited 

to . . . one in the State of Alaska for the conduction of research,

investigations, experiments, field administration, and studies and training 

relating to the prevention, reduction and elimination of pollution."

Technology has not yet been developed under Section 208 or I04E to enable placer 

mining and other industries to meet current EPA permits. Concerned citizens 

meeting with Senator Murkowski in February, 1985, discussed this subject and 

the Senator recommended that a field laboratory under Section 104E of the 

CWA should be funded as a means of arriving at a solution to the problem 

facing water users in Alaska.

THE ALASKA WATER RESOURCES BOARD urges Federal funding of this project with 

205 (j) monies or other appropriate funding.

Adopted this 8th day of March, 1985 

ALASKA WATER RESOURCES BOARD

David Vanderbrink, Chairman



R e s o l u t i o n  85-11

ADMINISTRATION OF WATER APPROPRIATION PERMITS AND 

INSTREAM FLOW APPLICATIONS

An application to appropriate water by means of an instream flow reservation

under AS 46.15.145 has in the past been treated differently from the more

traditional water appropriation application for a diversionary use. While the

traditional appropriator establishes his or her priority date at the time of initial 
•
application, the priority date for an instream flow applicant is not assigned 

until all data has been collected and a certificate has been issued. This, 

in practice, places the instream flow applicant at a disadvantage because there 

is no assurance, after the studies have been completed, that the water originally 

applied for will still be available.

The Department of Natural Resources has informally applied guidelines to the 

duration of water appropriation permits for various uses, after which the 

appropriation applied for, if it is not perfected, will lapse. However, the 

fact that these policies or guidelines have not been adopted as regulations 

raises questions about their validity.

I



THE ALASKA WATER RESOURCES BOARD r e s o l v e s :

a. The Department of Natural Resources is encouraged to adopt regulations

which set duration limits for perfecting the various types of water
I

appropriation rights under all appropriation permits which the Department 

may issue.

b. The Department is encouraged to develop regulations treating instream

flow applicati; .s under AS 46.15.145 as applications initiating the .

appropriation permit process, with a priority date from the date of 

initial application.

Adopted this 8th day of March, 1985 

ALASKA WATER RESOURCES BOARD

David Vanderbrink, Chairman



R e s o l u t i o n  No. 85-12

RECREATIONAL RIVERS BILL-HB93

c

Over the years The Alaska Water Resources Board has expressed concern about 

overuse and abuse of certain Recreational Rivers, and has supported improved 

management of recreation rivers by Division of Parks.

The Alaska Water Resources Board support HB93 which establishes a system
o •

of Recreation Rivers.

Adopted this 8th day of March, 1985 

ALASKA WATER RESOURCES BOARD

D avid V a n d e rb r in k ,  Chairman



R e s o l u t i o n  No. 85-13

WATER MANAGEMENT STAFFING

c

Alaska's future is directly dependent upon its water resources. Many 

communities

are already expressing water shortages, and many capital projects, land

disposals and resource development involve serious water ramifications.
•
Effective water management requires adequate, knowledgeable, and experienced 

personnel.

THE ALASKA WATER RESOURCES BOARD urges the Department of Natural Resources 

make every effort to reduce personnel turnover in the Water Section 

and to retain the existing positions within the section.

Adopted this 8th day of March, 1985 

ALASKA WATER RESOURCES BOARD

David V a n d e r b r in k ,  Chairman



R e s o l u t i o n  No. 85-14

DAM SAFETY: SB 95

The Alaska Water Resources Board has followed the progress of the dam 

safety inspection program in Alaska. The continuation of the dam safety 

program is of vital importance to ensure the safety and well being of Alaskan 

citizens and property.
a

THE ALASKA WATER RESOURCES BOARD urges the Alaska legislature to pass 

SB 95, an act establishing a dam safety program for Alaska.

Adopted this 8th day of March, 1985 

ALASKA WATER RESOURCES BOARD 

David Vanderbrink, Chairman
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810 N STREET 
ANCHORAGE, ALASKA 9 9 5 0 1  

(907)276-6100 
TELEX:(090)26-<405

M a r c h  12, 1985

H o n o r a b l e  A r l i s s  S t u r g u l e w s k i ,  C hair 
S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
J u n e a u ,  AK 99811

RE: S e n a t e  B i l l  No. 150 ( A m e n d m e n t s  to A l a s k a
W a t e r  U s e  Ac t ,  AS 4 6 . 1 5 ) ;  Our F i l e  No. 1515-1

D e a r  Ms. S t u r g u l e w s k i :

I am a m e m b e r  of the A l a s k a  W a t e r  R e s o u r c e s  B o a r d ,
e s t a b l i s h e d  u n d e r  AS 4 6 . 1 5 . 1 9 0 .  I a t t e n d e d  the s e m i - a n n u a l  
m e e t i n g  of the W a t e r  R e s o u r c e s  Board in J u n e a u  on M a r c h  5-7, 
1985. The B o a r d  m e t  w i t h  the S e n a t e  R e s o u r c e s  C o m m i t t e e  on 
w a t e r  r e s o u r c e  m a t t e r s  ( i n c l u d i n g  S B  150) o n  M a r c h  8; h o w e v e r ,  
I was u n a b l e  to p a r t i c i p a t e  in that m e e t i n g  b e c a u s e  I had to 
r e t u r n  to A n c h o r a g e  early.

In this l e t t e r ,  I w o u l d  like to o f f e r  t h ese o b s e r v a­
tions c o n c e r n i n g  SB 150, and some p r o p o s e d  a m e n d m e n t s .  T h e s e  
v i e w s  are m y  own, t h o u g h  t h e y  we r e  d i s c u s s e d  a mong the W a t e r  
R e s o u r c e s  B o a r d .  S o m e  of th e m  are, I b e l i e v e ,  c o n t a i n e d  in a 
le t t e r  to y o u  f r o m  the Board. The p r i n c i p a l  a u t h o r  of that 
letter is M i k e  N e i m e y e r ,  w h o  is an a t t o r n e y  and a m e m b e r  of the 
B o a r d .

I b e l i e v e  that the p r o p o s e d  a m e n d m e n t s  to the A l a s k a
W a t e r  U s e  A c t  w h i c h  are c o n t a i n e d  in SB 150 are n e c e s s a r y  for 
the e f f i c i e n t  a d m i n i s t r a t i o n  of w a t e r  r i g h t s  in A l a s k a .  T h e s e  
i n c l u d e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  w h i c h  are p r e s e n t l y
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•  •

u n q u a n t i f i e d  and pose the g r e a t e s t  u n k n o w n  fa c t o r  in the f u t u r e  
a l l o c a t i o n  of w a t e r  r e s o u r c e s  in Alaska. My i n v o l v e m e n t  in 
w a t e r  issues, and in the d i l e m m a  of u n q u a n t i f i e d  f e d eral 
r e s e r v e d  w a t e r  rights, b e g a n  d u r i n g  m y  s e r v i c e  as an a s s i s t a n t  
a t t o r n e y  g e n e r a l  for the S t a t e  of A l a s k a  in the l a t e  1970's. I 
r e p r e s e n t e d  the S t a t e  in l i t i g a t i n g  the case of P a u g - V i k ,  I n c ., 
L t d .  v. L e R e s c h e , 633 P . 2d 1015 ( A l a s k a  1981), w h i c h  was the 
f i r s t  A l a s k a  case d e a l i n g  w i t h  a b o r i g i n a l - t i t l e  and federal 
r e s e r v e d  r i g h t  w a t e r  c l a ims.

In 1980, b a s e d  in part upon the r e a l i z a t i o n  that the 
e x i s t i n g  A l a s k a  W a t e r  U s e  A c t  c o n t a i n e d  no p r o c e d u r e s  for the 
e f f e c t i v e ,  b i n d i n g  a d j u d i c a t i o n  of these c l a i m s  in a m a n n e r  
w h i c h  c o m p l i e s  wi t h  the M c C a r r a n  A m e n d m e n t ,  43 U.S.C. Sec. 666 
(which g r a n t s  the s t a t e  j u r i s d i c t i o n  ov e r  f e d e r a l  e n t i t i e s  to 
d e t e r m i n e  t h e i r  w a t e r  r i g h t s ) ,  I d r a f t e d  the p r e c u r s o r  of 
S e n a t e  B i l l  150. T h a t  bill has u n d e r g o n e  s i g n i f i c a n t  r e f i n e­
m e n t  since that time, and has been m o d i f i e d  to r e f l e c t  o t h e r  
states' e x p e r i e n c e s  in a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  r i g h t s .
At the p r e s e n t  time, I b e l i e v e  the bill g e n e r a l l y  r e p r e s e n t s  a 
"s t a t e  of the art" p r o c e d u r a l  s t a t u t e  to e n a b l e  the a d j u d i c a­
tion  of f e d e r a l  w a t e r  r i g h t s  in state c o u r t s .  I urge its a d o p­
tion by the L e g i s l a t u r e .

I do have s o m e  s p e c i f i c  s u g g e s t i o n s  for a m e n d m e n t s  
w h i c h  w o uld r e s o l v e  the c o n c e r n s  ra i s e d  by  W a t e r  B o a r d  m e m b e r s  
at o u r  r e c e n t  m e e t i n g .  As y o u  know, S e c t i o n s  1 t h r o u g h  4 of 
SB 150 are g e n e r a l ,  " h o u s e k e e p i n g "  m e a s u r e s  w h i c h  c l a r i f y  
e x i s t i n g  p o r t i o n s  of the A l a s k a  W a t e r  Use Act, w h i l e  S e c t i o n  5 
of the bill c o m p r i s e s  the p r o c e d u r a l  m e a s u r e s  to deal with 
b a s i n - w i d e  w a t e r  a d j u d i c a t i o n s ,  inclu d i n g  f e d eral r e s e r v e d  
w a t e r  r i g h t s  w i t h i n  t h o s e  b a s i n s .  M y  p r o p o s e d  a m e n d m e n t s  are 
as f o llows:

P a g e  2, S e c t i o n  4 6 . 1 5 . 1 4 0 ( d ) : Th i s  p r o p o s e d  a m e n d­
m e n t  sh o u l d  be r e m o v e d  from the " a b a n d o n m e n t "  p r o v i s i o n  of the 
W a t e r  Use A c t  ( 4 6 . 1 5 . 1 4 0 ) ,  and pla c e d  in AS 4 6 . 1 5 . 1 4 5 ,  w h i c h  
d e a l s  with the a d m i n i s t r a t i o n  of i n - s t r e a m  f l o w  r e s e r v a­
tions. T h e  p r o p o s e d  s u b p a r a g r a p h  (d) states,

(d) A  s t a t e  a g e n c y  m a y  not a b a n d o n  or  f o r f e i t  a c e r­
ti f i c a t e  of  a p p r o p r i a t i o n  in w h o l e  o r  in pa r t  e x c e p t
a f t e r  p u b l i c  n o t i c e .

I u n d e r s t a n d  that this p r o v i s i o n  was o r i g i n a l l y  i n t e n d e d  to 
d e a l  w i t h  i n - s t r e a m  f l o w  r e s e r v a t i o n s  g r a n t e d  to the S t ate 
u n d e r  AS 4 6 . 1 5 . 1 4 5 .  If so, it should be m o v e d  to that s e c t i o n ,  
as AS 4 6 . 1 5 . 1 4 5 ( g ) .  I w o u l d  r e c o m m e n d  that the p r o v i s i o n  be
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b r o a d e n e d  to c o v e r  all i n - s t r e a m  fl o w  a p p r o p r i a t o r s ,  public and 
p r i v a t e ,  since t h e i r  i n - s t r e a m  fl o w  r e s e r v a t i o n s  are required 
to be m a d e  in the g e n e r a l  p u b l i c  i n t e r e s t .  I r e c o m m e n d  that 
the p r o v i s i o n ,  p l a c e d  in S e c t i o n  145, read as follows:

/  (g ) An in s t r e a m - f l o w  c e r t i f i c a t e  m a y  not be aban-
./ d o n e d  or f o r f e i t e d  in w h o l e  or in p a r t  e x c e p t  a fter
*\ p u b l i c  n o t i c e .

-’“■•‘‘Al : e r n a t i v e l y ,  if it is not the i n t e n t i o n  of SB 150 
to c o n f i n e  the a b a n d o n m e n t  by a s t are a g e n c y  of a w a t e r  c e r t i­
fica t e  to i n - s t r e a m  f l o w  r e s e r v a t i o n s ,  b u t  i n s t e a d  to include 
all types of w a t e r  r i g h t s  he l d  by the S t a t e  (as the a m e n d m e n t  
p r e s e n t l y  i m p l i e s ) , the a m e n d m e n t  s h o u l d  r e m a i n  in its e x i s t i n g  
S e c t i o n  140. H o w e v e r ,  it s h o u l d  be b r o a d e n e d  to c o ver b o t h  
the state and m u n i c i p a l i t i e s .  T h e  p r o v i s i o n  w o u l d  then read,

(d) A  c e r t i f i c a t e  of a p p r o p r i a t i o n  m a y  n o t  be a b a n­
d o n e d  in w h o l e  or m  p a r t  b y  a s t a t e  a g e n c y  or a 
m u n i c i p a l i t y  e x c e p t  a f t e r  p u b l i c  n o t i c e .

T h i s  ch a n g e  w o u l d  p r e v e n t  the i n v o l u n t a r y  loss of a w a t e r  
a p p r o p r i a t i o n  h e l d  in the name of the g e n e r a l  p u b l i c ,  as a 
r e s u l t  of the e r r o r s  or o m i s s i o n s  of i n d i v i d u a l  p u b l i c  o f f i­
cials. In o t h e r  w o r d s ,  f a i l u r e  to t i m e l y  use a w a t e r  a l l o c a­
tion, or to file some d o c u m e n t  wi t h  the S t a t e  i n d i c a t i n g  an 
i n t e n t i o n  to m a i n t a i n  a use, should not r e s u l t  in the loss of 
w a t e r  rig h t s  he l d  b y  the S t a t e  or by a m u n i c i p a l i t y  in the name 
of all of its r e s i d e n t s .

B a s e d  u p o n  t h ese c o n s i d e r a t i o n s  of the p u b l i c  
i n t e r e s t ,  it m i g h t  be b e s t  to l e a v e  the p r o v i s i o n  in S e c­
tio n  140(d), as b r o a d e n e d  to c o v e r  m u n i c i p a l  g o v e r n m e n t s ,  and 
at the same time to add the s u g g e s t e d  p r o v i s i o n  c o n c e r n i n g  in- 
s t r e a m  fl o w  r e s e r v a t i o n s  at s u b s e c t i o n  (g) of S e c t i o n  145.

P a g e  3, S e c t i o n  4 6 . 1 5 . 1 6 5 ( c ) : T h i s  s e c t i o n  should be 
a m e n d e d  by i n c l u s i o n  of the f o l l o w i n g  a d d i t i o n a l  c a t e g o r y  of 
p e r s o n s  e n t i t l e d  to r e c e i v e  s e r v i c e  of n o t i c e  of an a d m i n i s t r a­
tive a d j u d i c a t i o n  of b a s i n - w i d e  w a t e r  r i g h t s .

(5) S e r v e  the o r d e r  on any o t h e r  p e r s o n  or c o r p o r a­
tion c l a i m i n g  a f e d e r a l  r e s e r v e d  w a t e r  right;
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P a g e  4, AS 46 . 15. 1 6 5 ( c ) ( 5 ) ; I r e c o m m e n d  that to p r e­
v e n t  the i n a d v e r t e n t  o m i s s i o n  of n o t i c e  to N a t i v e  a l l o t m e n t  
o w n e r s  in a b a s i n - w i d e  w a t e r  r i g h t s  a d i u d i c a t i o n ,  or to p r e v e n t  
the l a t e r  d e f a u l t  of these c l a i m a n t s ,  iat the N a t i v e  r e g i o n a l  
and v i l l a g e  c o r p o r a t i o n s  w h i c h  own land w i t h i n  the b a s i n  be 
n o t i f i e d  of any g e n e r a l  w a t e r  r i g h t s  a d j u d i c a t i o n  ( r e g a r d l e s s  
of w h e t h e r  the c o r p o r a t i o n s  are t h e m s e l v e s  a s s e r t i n g  a c l a i m  to 
w a t e r  r i g h t s ) .  The p r o p o s e d  a m e n d m e n t  w o uld read,

(5) s e r v e  the o r d e r  on each N a t i v e  r e g i o n a l  and v i l­
lage c o r p o r a t i o n  o r g a n i z e d  u n d e r  the A l a s k a  N a t i v e  
C l a i m s  S e t t l e m e n t  A c t  w h i c h  ow n s  any land w i t h i n  the 
a d j u d i c a t i o n  area;

T h e  N a t i v e  r e g i o n a l  and v i l l a g e  c o r p o r a t i o n s  do not have the
b u r d e n  of k e e p i n g  a N a t i v e  a l l o t t e e  i n f o r m e d  of the p r o g r e s s  of
a w a t e r  r i g h t s  a d j u d i c a t i o n .  H o w e v e r ,  they have in m a n y  c a s e s  
b e e n  h e l p f u l  in g u a r a n t e e i n g  that N a t i v e  a l l o t t e e s  w i t h i n  t h e i r  
ar e a  are not o v e r l o o k e d ,  and that they r e c e i v e  a d e q u a t e  l e g a l  
and p r a c t i c a l  ad v i c e  to p r o t e c t  t h e i r  i n t e r e s t s  in such m a t­
ters. T h e r e f o r e ,  it is d e s i r a b l e  that in a d d i t i o n  to s e r v i n g  
the N a t i v e  a l l o t t e e  with n o t i c e ,  that the N a t i v e  c o r p o r a t i o n  
w i t h i n  the area also r e c e i v e  n o t i c e ,  to b e t t e r  insure that the 
a l l o t t e e ' s  i n t e r e s t s  will be p r o t e c t e d .

P a g e  6, S e c t i o n  46 .1 5 . 1 6 6 ; I s u g g e s t  that the " j u d i­
cial a d j u d i c a t i o n s "  s e c t i o n  at AS 4 6 . 1 5 . 1 6 6  be s i m i l a r l y  
am e n d e d  to add a c a t e g o r y  of p e r s o n s  w h o s e  federal r e s e r v e  
r i ght c l a i m s  m a y  be a d j u d i c a t e d  j u d i c i a l l y  in state court, as 
f o l l o w s :

- (a)(3) by or on b e h a l f  of any p e r s o n  or— corper-a-fc-iH^n-
* - . w h o  c l a i m s  a f e d e r a l  r e s e r v e d  w a t e r  right. '

t

T h e s e  two c h a n g e s ,  will p e r m i t  the a d j u d i c a t i o n  of 
a n y  f e d eral r e s e r v e d  w a t e r  r i g h t  c l a i m s  w h i c h  m a y  be a s s e r t e d  
by A l a s k a  N a t i v e  c o r p o r a t i o n s ,  or by any o t h e r  e n t i t y  w h i c h  is 
not a l r e a d y  i n c l u d e d  in the p r o p o s e d  l e g i s l a t i o n  (and w h i c h ,  by 
s t a t u t o r y  i n t e r p r e t a t i o n ,  w o u l d  o t h e r w i s e  be p r e s u m e d  to be 
e x c l u d e d ) .  W i t h o u t  this a m e n d m e n t ,  A l a s k a  N a t i v e  c o r p o r a t i o n s  
and o t h e r s  w h o  m a y  c l a i m  f e d eral r e s e r v e  w a t e r  r i g h t s  will be 
fo r c e d  to b r i n g  s e p a r a t e  l i t i g a t i o n  in f e d e r a l  court, w h i c h  
d e f e a t s  the e n t i r e  p u r p o s e  of a b a s i n - w i d e  s t a t e - c o u r t  a d j u d i­
ca t i o n  of all w a t e r  righ t s ,  i n c l u d i n g  f e d e r a l  r e s e r v e d  rights. 
The i n c l u s i o n  of this c a t e g o r y  in the l e g i s l a t i o n  w o u l d  not be 
an a d m i s s i o n  by the S t a t e  that N a t i v e  c o r p o r a t i o n s  l e g a l l y  p o s­
sess f e d e r a l  r e s e r v e d  w a t e r  rights, s ince the d i s c l a i m e r  in 
p r o p o s e d  A S  4 6 . 1 5 . 1 6 9  o f  the bill s p e c i f i c a l l y  d e n i e s  that
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a d o p t i o n  of the l e g i s l a t i o n  is an a d m i s s i o n  by the State that 
f e d e r a l  r e s e r v e d  w a ter r i g h t s  e x i s t  w i t h i n  the State.

P a g e  8, AS 4 6 . 1 5 . 1 6 8 ( b ) : I r e c o m m e n d  that this p r o v i­
sion  be a m e n d e d  to r e q u i r e  that any a d m i n i s t r a t i v e  a d j u d i c a t i o n  
on re m a n d  from a court be c o n f i r m e d  j u d i c i a l l y ,  if f e d eral 
r e s e r v e d  w a t e r  rights are i n v o l v e d .  T h i s  will c o m p l e t e  the 
j u d i c i a l  a d j u d i c a t i o n  r e q u i r e m e n t s  of the M c C a r r a n  A m e n d m e n t ,
43 U. S . C .  Sec. 666. W i t h o u t  this c o n f i r m a t i o n ,  a d e c i s i o n  
a f t e r  a d m i n i s t r a t i v e  remand m a y  not be b i n d i n g  upon the fede r a l  
c l a i m a n t s .  T h e r e f o r e ,  I r e c o m m e n d  that this s u b s e c t i o n  (b) be 
a m e n d e d  to read as follows:

(b) T h e  c o m m i s s i o n e r  m a y  a c c e p t  a remand from a state 
or f e d e r a l  court of a w a t e r  r i g h t s  d i s p u t e ,  and m a y  
a d m i n i s t r a t i v e l y  a d j u d i c a t e  it u nder AS 4 6 . 1 5 . 1 6 5 ,  
s u b j e c t  to j u d i c i a l  c o n f i r m a t i o n  of any f e d e r a l  
r i g h t s  w h i c h  ha v e  be e n  a d j u d i c a t e d .

I ho p e  that m y  c o n c e r n s  wi t h  some d e t a i l s  of SB 150 
c a n  be e l i m i n a t e d  by “io p t i o n  of the a m e n d m e n t s  I have l i s t e d  
in this letter. H owever, w i t h  or w i t h o u t  t h ese a m e n d m e n t s ,  I 
b e l i e v e  that SB 150 is a v i t a l  p i e c e  of p r o c e d u r a l  l e g i s l a t i o n  
w h i c h  is n e c e s s a r y  to a l l o w  the S t a t e  to take full a d v a n t a g e  of 
its j u r i s d i c t i o n  ov e r  f e d eral w a t e r  c l a i m s .  W h e n  the ne e d  
a r i s e s ,  the S t a t e  will be able to r e a c t  in a t i m e l y  m a n n e r ,  
w i t h o u t  any q u e s t i o n  c o n c e r n i n g  the p r o c e d u r e s  to be a p p l i e d .
I urge that yo u r  c o m m i t t e e  r e c o m m e n d  the p a s s a g e  of S e n a t e  

Bi l l  150.
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S i n c e r e l y  y o u r s ,

T h o m a s  E. M e a c h a m

T E M / l s f

cc: C o m m i s s i o n e r  Es t h e r  C. W u n n i c k e
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BILL SHEFFIELD, COVERn 6 r

D E  P A R T M E I V T  O F  N A T U R A L  R E S O U R C E S POUCHM
JUNEAU, ALASKA 99811 
PHONE: 907-465-2400

O F F IC E  O F  T H E  C O M M ISSIO N ER

March 19, 1985

Honorable Arliss Sturgulewski, Chair 
Senate Resources Committee 
Pouch V
Juneau, AK 99811

Re: SB 150, Thomas E. Meacham's March 12, 1985 letter

Dear Senator Sturgulewski:

The Department of Natural Resources fully endorses all of the suggestions in 
the subject letter without exception.

Referring to Section 3 of SB 150 and the proposed amendment to AS 46.15.140(d) 
on Pg. 2, Mr. Meacham offered alternative wording (see Pg. 3 of his letter). 
This particular subsection was discussed at some length at the recent Water 
Resources Board meeting. It was felt that the original intent of this section 
was to prevent state agencies from abandoning instream-flow reservations and 
thus the Board recommended that the subsection, in its present form, should be 
deleted from Section 46.15.140(d) and to be reinserted as Section 
46.15.145(g). We now realize that, while our original intent with this 
subsection was to protect the public interest in instream flow reservations, 
many other forms of agency and municipal appropriations, e.g., public water 
supply, provide a direct public benefit. Therefore, we now agree that Mr. 
Meacham's alternative proposal to leave the subsection in 46.15.140(d) and 
covering municipal governments through use of the wording or similar’ wording 
to that in Mr. Meacham's suggestion is the better way to deal with this 
section and will best serve the public interest.

We believe the other amendments to the bill proposed by Mr. Meacham in his 
letter are excellent and their incorporation will greatly improve this 
proposed legislation.

Commissioner

cc: Tom Meacham
Tom Hawkins 
Mike Frank 
L. A. Dutton 
Water Resources Board

Sincerely

10-J9LH



555 Cordova Street 
Pouch 7-005

W ATER RESOU RCES BO ARD / Anchorage. AK  99510
/ 19071 276-2653

March 14, 1985

The Honorable Awiss Sturgulewski 
Alaska State Legislature 
Pouch V (MS 31P0)
Juneau, Alaska 99811

Re: The Alaska Water Resources Board's Comments on SB 150

Dear Senator Sturgulewski:

Attached are comments regarding SB 150 prepared by the Alaska Water 
Resources Board during its March 4-8 Board meetings.

I would like to emphasize that this Board supports SB 150 provided the 
enclosed suggested changes are incorporated in the proposed legislation.

The Board as a unanimous body supports the adoption of a systematic water 
adjudication process. If the bill, as amended herein, is not adopted in 
this legislation, the Alaska Water Resources Board will do everything 
within its power to see that legislation addressing this issue is 
introduced in the next session.

Thank you for your kind consideration of these recommendations.

Sincerely,

|^/Cyril R. Wanamaker, Chairman 
S  Alaska Water Resources Board

Tty: L. A. Dutton, Chief
Water Management Section

c c :  G overnor S h e f f i e l d
S e n a te  R e so u rce s  Committee
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Alaska Water Resource* Board 
Recommendations for changes to 

SB 150 "An Act making miscellaneous 
amendments to the Alaska Water Use Act."

Although the following proposed changes to SB 150 may not be procedurally 
correct, the Alaska Water Resources Board requests that the Senate 
Resources Committee review the substantive changes requested in this 
document.

The State of Alaska is in need of a workable and systematic water 
adjudication system. This Board therefore supports the basic principles 
espoused in SB 150. We do, however, have some reservations about the 
present draft as it relates to notice requirements and water appropriation 
abandonment. The Board makes the following recommendations:

I. Delete Section 46.15.140(d) and replace it with Section 46.15.145(g) 
which would read:

"A state agency may not abandon or forfeit an instream flow
y certificate in whole or in part except after public notice."

/
II. Add a new subsection to AS 46.15.165 to read:

"AS 46.15.165(c)(c) serve The Alaska Native Village and Regional 
Corporation whose lands fall within the adjudication area."

J i l l .  Add a new sub-section to AS 46.15.166 to read:

"AS 46.15.166(a)(3) by any person or party asserting a federal 
reserve water right."

Although these are the only recommended changes of the Board, we would like 
to point out one section of SB 150 that may have the potential to create 
future problems. This section is AS 46.15.165(d) as it applies to native 
allotees served under AS 46.15.165(c)(3).

This board recognizes that one of the primary purposes of SB 150 is to
create an adjudication system which satisfies the requirements of the
McCarren Amendment 43 U.S.C. Sec. 666, thereby providing for state 
adjudication of federal reserve water rights. Federal agencies have the 
resources and responsibility to assert and defend their reserved water 
rights. This state should not be responsible for a federal agency's 
failure to assert its rights.
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The Bureau of Indian Affairs (BIA), as trustee, has the primary 
responsibility of protecting a native allotee's property interests in a 
native allotment. It has been suggested, however, that because of any 
number of reasons, such as the vast number of allotments in the state, 
other BIA priorities, the failure of the BIA representatives to properly 
judge the significance of a water adjudication to the allotment holder, 
inadvertent ommissions, etc., federal reserve water rights which may be a 
legitimate property interest of the allottee may be forfeited due to BIA 
failure to assert water right as required in this subsection.

If a pattern of forfeitures of federal reserve water rights on native 
allotments does emerge as a result of this subsection, it is this Board's 
recommendation that the state's position should be flexible enough to 
assure that the necessary amendments will be made to protect any legitimate 
rights of the native allottees.

We wish to make it clear, however, that this Board does not take the 
position that the state is responsible for asserting a federal reserve 
water right for a native allottee. Furthermore, we are not suggesting that 
the state is responsible for affecting any repairs that are necessary to 
correct an injury created by a federal agency's failure to perform its 
responsibilities.

The point that we wish to make is that native allottees are state 
residents. Any federal reserve water rights that they may be entitled to 
as an appurtanence to their real property, acquired pursuant to the Native 
Allotment Act, is a valuable and necessary property interest. Forfeiture 
of real property interests should not be taken lightly. The forfeiture of 
a legitimate property interest for a failure to respond to service in a 
timely manner as required by this subsection is a drastic action and should 
not, therefore, be taken lightly.

Although we are not suggesting any changes to this subsection at this time, 
we do wish to demonstrate to the Senate Resources Committee that this 
subsection may have serious consequences to an identifiable group of 
longtime Alaska residents and not just to the myriad federal agencies which 
manage numerous and vast federally withdrawn lands.
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D E P A R T M E N T  O F  N A T U R A E  R E S O U R C E S

OFFICE OF THE COMMISSIONER

B IL L  S H E F F IE L D , G O V E R N O R

POUCHM
JUNEAU, ALASKA 99811 
PHONE: 907-465-2400

A p r i l  3, 1985

T h e  H o n o r u d l e  A r l i s s  S t u r g u l e w s k i  
C h a i r ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A K  99811

D e a r  t o n a t o r  S t u r g u l e w s k i :

D u r i n g  y o u r  c o m m i t t e e ' s  m e e t i n g  on  M a r c h  8 for t h e  W a t e r  
R e s o u r c e s  Bo a r d ,  and the h e a r i n g  o n  SB 150, y o u  a s k e d  if the 
c o m m i t t e e  w a n t e d  to c o n s i d e r  t h i s  b i l l  w i t h o u t  a f i s c a l  n o t e  
b e c a u s e  a d o p t i o n  w o u l d  r e q u i r e  f u n d i n g  for d a t a  c o l l e c t i o n  
a n d  e n f o r c e m e n t .  We  f a i l e d  t o  a d d r e s s  th i s  in o u r  p r e v i o u s  
c o r r e s p o n d e n c e  on  th i s  b i ll.

T h e  r e a s o n  a fi s c a l  n o t e  w a s  n o t  i n c l u d e d  w i t h  t h e  b i l l  w h e n  
i n t r o d u c e d  w a s  that, e v e n  t h o u g h  w e  are f a c i n g  a p e r i o d  of 
d e c l i n i n g  r e v e n u e  a n d  the r e a l  l i k e l i h o o d  o f  r e d u c e d  
b u d g e t s ,  it w a s  i m p o r t a n t  t o  h a v e  this p r o p o s e d  l e g i s l a t i o n  
e n a c t e d .  W e  are c o n c e r n e d  t h a t  the S t a t e  c o u l d  so o n  be 
f o r c e d  in t o  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  a d j u d i c a t i o n  a n d  
w i t h o u t  h a v i n g  j u d i c i a l  p r o c e d u r e  e s t a b l i s h e d  b y  law, the 
S t a t e  c o u l d  be at a g r e a t  d i s a d v a n t a g e .  W e  h o p e  to b e  a b l e  
to c o m p l e t e  the I n d i a n  R i v e r  (Sitka) b a s i n w i d e  a d j u d i c a t i o n  
w i t h i n  the lim i t s  o f  o u r  r e g u l a r  o p e r a t i n g  b u d g e t .

C o n s i d e r i n g  the p o s s i b l e  f u t u r e  a p p l i c a t i o n  o f  this b i l l ,  we 
r e c o g n i z e  t h a t  the c o s t  o f  a d m i n i s t r a t i v e  a n d  j u d i c i a l  
b a s i n w i d e  a d j u d i c a t i o n s  f o r  w a t e r  r i g h t s  w i l l  be e x p e n s i v e  
a n d  o u r  i n t e n t i o n  is t o  c r e a t e  s e p a r a t e  b u d g e t  p r o j e c t s  for 
t h e s e  a d j u d i c a t i o n s  in o u r  a n n u a l  b u d g e t  r e q u e s t s .  In th i s  
way, e x c e p t  for p r e l i m i n a r y  r e s e a r c h  a n d  p r o j e c t  p l a n n i n g ,  
a d m i n i s t r a t i v e  a n d  j u d i c i a l  b a s i n w i d e  a d j u d i c a t i o n s  w i l l  be 
s u b j e c t  to a v a i l a b l e  f u n d s  s p e c i f i c a l l y  a p p r o p r i a t e d  b y  the 
l e g i s l a t u r e  for e a c h  s e p a r a t e  p r o j e c t .  T h e  funds, w h e n  
r e q u e s t e d ,  w i l l  c o v e r  b a s i n  b o u n d a r y  d e t e r m i n a t i o n ,  
h y d r o l o g y  r e p o r t s ,  d a t a  c o l l e c t i o n ,  i n f o r m a t i o n  r e s e a r c h ,  
s e r v i c e  o f  n o t ice, s p e c i a l  m a s t e r s  fees, a t t o r n e y s  fees, 
c o u r t  cos t s ,  etc., —  all w i t h i n  D N R  (DGGS a n d  D L W M ) , the 
D e p a r t m e n t  o f  law, and t h e  J u d i c i a l  B r a n c h .  U s i n g  t h i s  
a p p r o a c h ,  f u n d i n g  for a p a r t i c u l a r  p r o j e c t  w i l l  e x p i r e  w h e n  
the p r o j e c t  has b e e n  c o m p l e t e d .

10*J9LH
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If the S t a t e  d o e s  n o t  e n a c t  t h i s  l e g i s l a t i o n  a n d  p r e p a r e  
i t s e l f  to d e a l  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ,  w e  w i l l  
r u n  g r a v e  r i s k s  of:

1. H a v i n g  o u r  w a t e r  r i g h t s  a p p r o p r i a t i o n  s y s t e m  c o m e  
to a s t a n d s t i l l  in d i f f e r e n t  a r e a s  a r o u n d  the S t a t e  
b e c a u s e  w e  h a v e  f a i l e d  to q u a n t i f y  the f e d e r a l  
r e s e r v e d  r i g h t s  t h r o u g h  the a d j u d i c a t i v e  p r o c e s s  
(no o t h e r  a l t e r n a t i v e  is a v a i l a b l e  to t h e  S t a t e  —  
M c C a r r e n  A m e n d m e n t ,  43 U. S . C .  666).

2. L o s i n g  s t a t e  c o u r t  j u r i s d i c t i o n  o v e r  the 
a d j u d i c a t i o n  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  
t h r o u g h  the f e d e r a l  a g e n c i e s  f i l i n g  in f e d e r a l  
court.

R e f e r r i n g  to the s e c o n d  o f  t h e s e  t w o  r e a s o n s ,  f e d e r a l  a g e n c y  
f i l i n g s  in f e d e r a l  c o u r t  c o u l d  b e - a  r e a l  p o s s i b i l i t y  w i t h i n  
a v e r y  f e w  y e a r s  (2-5) if f e d e r a l  a g e n c i e s  a r e  s u c c e s s f u l  in 
o b t a i n i n g  f u n d s  to  q u a n t i f y  t h e i r  reserve^, r i g h t s .  W e  k n o w ,  
for i n s t a n c e ,  t h a t  the B u r e a u  o f  L a n d  M a n a g e m e n t ,  t h e  F i s h  
a n d  W i l d l i f e  S e r v i c e ,  a n d  p o s s i b l y  the F o r e s t  S e r v i c e  are 
a c t i v e l y  s e e k i n g  f u n d s  at th i s  time. If the S t a t e  d o e s  n o t  
t a k e  the i n i t i a t i v e  in d e v e l o p i n g  a p r o c e s s  for a d j u d i c a t i n g  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ,  e.g., SB 150, it is u n l i k e l y  
t h a t  the f e d e r a l  c o u r t s  w i l l  r e m a n d  t h e s e  c a s e s  to s t a t e  
c o u r t  as t h e y  h a v e  d o n e  in o t h e r  s t a tes.

In su m m a r y ,  u n d e r  the S t a t e ' s  s y s t e m  o f  a l l o c a t i n g  w a t e r  
r i g h t s  b a s e d  on  p r i o r  a p p r o p r i a t i o n ,  t h e r e  is no w a y  t h a t  
d e a l i n g  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  c a n  be a v o i d e d .
We w i l l  e i t h e r  a d j u d i c a t e  t h r o u g h  s t a t e  c o u r t s ,  t h r o u g h  the 
L e g i s l a t u r e  a n d  C o n g r e s s  ( s t a t e - f e d e r a l  c o m p a c t ) , o r  in 
f e d e r a l  c o u r t  —  t h o s e  are the c h o i c e s  as w e  see them. 
A d j u d i c a t i o n  in s t a t e  c o u r t  u s i n g  t h e  p r o c e d u r e s  t h a t  w o u l d  
be p r o v i d e d  b y  e n a c t m e n t  o f  SB 150 is m o s t  l i k e l y  the l e a s t  
e x p e n s i v e  a l t e r n a t i v e .

P l e a s e  let m e  k n o w  if t h e r e  is a d d i t i o n a l  i n f o r m a t i o n  I 
m i g h t  f u r n i s h  you.

S i n c s r G l y f



B u r r , P e a s e  &  K u r t z

A P R O F E S S I O N A L  C O R P O R A T IO N

O. A .  B U R P  

E D W A P O  G .  B U R T O N  
R O N A L D  H .  B U S S E Y  
R U S S E L L Y N  S .  C A R R U T H  

R A L P H  E .  D U E R R E

E. L. ARNELL 19.3-1958 C H A R L E S  P.  F L Y N N  

R I C H A R D  A .  H E L M  
L .  S .  K U R T Z .  J R .

A N N  C .  L I B U R D  
T H O M A S  E .  M E A C H A M  
K R I S T I  A .  N E L S O N  

A R D E N  E .  P A G E

N E L S O N  G .  P A G E  

T H E O O O R E  M .  P E A S E ,  J R .  
J .  W. S E D W I C K  

J O H N  C .  S I E M E R S

a i o  N S TR E E T

ANCHORAGE. ALASKA 99501 
(907),>76-6100 

TELEX:(090) 26-405

A p r i l  10, 1985

H o n o r a b l e  E s t h e r  C. W u n n i c k e ,
C o m m i s s i o n e r ,  A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
P o u c h  M
J u n e a u ,  AK 9 9811

RE: P r o p o s e d  A m e n d m e n t s  to A l a s k a  W a t e r  U s e  A c t  (SB 150)
O u r  F i l e  No. 1515-1

D e a r  C o m m i s s i o n e r  W u n n i c k e :

i-hank y o u  for s e n d i n g  me a copy, of y o u r  A p r i l  3, 1985 
l e t t e r  to S e n a t o r  S t u r g u l e w s k i  r e g a r d i n g  S e n a t e  B i l l  150. 
A p p a r e n t l y  S e n a t o r  S t u r g u l e w s k i  had asked s o m e  q u e s t i o n s  
r e g a r d i n g  the a b s e n c e  of a f i s c a l  note for SB 150 at the 
M a r c h  8 m e e t i n g  of  the S e n a t e  R e s o u r c e s  C o m m i t t e e ,  w i t h  the 
W a t e r  B o a r d  in a t t e n d a n c e .  (I had to l e a v e  J u n e a u  a d a y  e a r l y ,  
and r e g r e t  that I was u n a b l e  to att e n d  th a t  m e e t i n g ) .

Y o u r  l e t t e r  e x p l a i n  v e r y  well the d i s a d v a n t a g e s  to 
the S t a t e  if it is not r e a d y  w i t h  an e n a c t e d  s t a t u t o r y  p r o c e­
du r e  for a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  Of zhe 
two d i s a d v a n t a g e s  y o u  s t a t e d ,  I b e l i e v e  t h a t  the loss of c l e a r  
s t a t e - c o u r t  j u r i s d i c t i o n  for f e d e r a l  a g e n c i e s  and i n d i v i d u a l s  
who a s s e r t  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  is the m o s t  d i s a d v a n­
ta g e o u s  to the S t a t e .  Y o u r  l e t t e r  e x p l a i n e d  that if S3 150 is 
a d o p t e d ,  a d m i n i s t r a t i v e  or j u d i c i a l  a d j u d i c a t i o n s  of w a t e r  
b a s i n s  w o u l d  be d o n e  t h r o u g h  the c r e a t i o n  of a s e p a r a t e  b u d g e t  
p r o j e c t  for e a c h  a d j u d i c a t i o n  as it b e c a m e  n e c e s s a r y .  U s i n g  
this a p p r o a c h ,  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  in c o n j u n c­
tio n  wi t h  t h e  D e p a r t m e n t  of  Law, c ould d e t e r m i n e  w h i c h  w a t e r  
b a s i n s  in A l a s k a  w e r e  of such a p r i o r i t y  ( s u c h  as S h i p  C r e e k  in 
the A n c h o r a g e  area) as to r e q u i r e  c o m m e n c e m e n t  of a b a s i n - w i d e  
a d j u d i c a t i o n .  A s  y o u  know, t h e r e  are o n l y  a h a n d f u l  of b a s i n s  
in the S t a t e  w h i c h  m i g h t  r e q u i r e  a b a s i n - w i d e  a d j u d i c a t i o n  in 
the f o r e s e e a b l e  f u t ure; in o t h e r  words, t h i s  will not be an 
e v e r y d a y  o c c u r r e n c e ,  and w o u l d  o n l y  h a p p e n  w h e n  the S t a t e  
d e c i d e s  that t h e r e  is a real p o s s i b i l i t y  th a t  the e x i s t i n g  

wate^- d e m a n d s  e x c e e d e d  the k n o w n  supply.
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O n e  c i r c u m s t a n c e  w h i c h  was npt m e n t i o n e d  in y o u r  
l e t t e r ,  and w h i c h  I b e l i e v e  is an i m p o r t a n t  r e a s o n  to e n a c t  
SB 150, is t h a t  e n a c t m e n t  of the bill w i l l  put the S t a t e  in the 
" d r i v e r ' s  s e a t "  c o n c e r n i n g  s t a t e - c o u r t  b a s i n  a d j u d i c a t i o n s .
In a d d i t i o n  to o f f e r i n g  a r e a s o n a b l e  (and e v e n  a d v a n t a g e o u s )  
a l t e r n a t i v e  to b a s i n - w i d e  l i t i g a t i o n  in f e d e r a l  cou r t ,  SB 150 
w o u l d  g i v e  s t r o n g  i n d i c a t i o n  that any b a s i n  to be a d j u d i c a t e d  
w i l l  be o n e  w h i c h  is h i g h  on the p r i o r i t y  list of the D e p a r t­
m e n t s  of N a t u r a l  R e s o u r c e s  a n d  L a w  —  and not m e r e l y  any w a t e r  
b a s i n  w h i c h  an i n d i v i d u a l  m a y  w i s h  to h a v e  a d j u d i c a t e d ,  w h e t h e r  
or not the c i r c u m s t a n c e s  in th a t  b a s i n  d e s e r v e s  the e x p e n d i t u r e  
of m o n e y  and e f f o r t  w h i c h  a b a s i n - w i d e  a d j u d i c a t i o n  e n t a i l s .

I n  W a s h i n g t o n  S t a t e ,  I u n d e r s t a n d ,  the p r o c e d u r e s  for 
b a s i n - w i d e  a d j u d i c a t i o n  in s t a t e  court h a v e  be e n  d e v e l o p e d  ad 
hoc, and m a y  not be p a r t  of a w e l l - c o n s i d e r e d  p r o c e d u r a l  f r a m e­
work. A s  a r e s u l t ,  r e g a r d l e s s  of the p r i o r i t i e s  of W a s h i n g ­
ton's  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  c o n c e r n i n g  w a t e r  m a n a g e­
ment, any i n d i v i d u a l  w a t e r  a p p r o p r i a t o r  m a y  i n i t i a t e  a b a s i n­
wid e  a d j u d i c a t i o n  in a W a s h i n g t o n  state c o u r t .  T h e  r e s u l t  is 
that the n a t u r a l  r e s o u r c e s  and legal e f f o r t s  of the S t a t e  are 
d i r e c t e d  t o w a r d  r e s e a r c h i n g  and d e f e n d i n g  b a s i n - w i d e  " b r u s h  
fires" w h i c h  p a l e  in. s i g n i f i c a n c e  to the m o r e  p r e s s i n g  w a t e r  
a l l o c a t i o n  p r o b l e m s  w h i c h  face the S t a’.g?. O n c e  b e g u n ,  h o w e v e r ,  
a b a s i n - w i d e  a d j u d i c a t i o n  m u s t  be f o l l o w e d  to a c o n c l u s i o n  
b e c a u s e  the S t a t e  and p r i v a t e  a p p r o p r i a t o r s  m a y  be d i s a d v a n­
taged if t h e y  do n o t  p a r t i c i p a t e  fully.

S e n a t e  B i l l  150 w o u l d  avoid t h i s  r e s u l t  by g i v i n g  the 
C o m m i s s i o n e r  (and no one else) the a u t h o r i t y  to i n i t i a t e  a . 
b a s i n - w i d e  a d m i n i s t r a t i v e  or j u d i c i a l  a d j u d i c a t i o n  u n d e r  the 
p r o c e d u r e s  c o n t a i n e d  in the b i ll. A n y  p e r s o n  a t t e m p t i n g  to 
s t a r t  an a d j u d i c a t i o n  of b a s i n - w i d e  r i g h t s  o u t s i d e  t h e s e  p r o c e­
d u r e s  w o u l d ,  by d e f i n i t i o n  not be i n i t i a t i n g  a l e g i t i m a t e ,  c o m­
p e t e n t  b a s i n - w i d e  a d j u d i c a t i o n .

I h a v e  t a k e n  the l i b e r t y  of s e n d i n g  a c o p y  of t h i s  
l e t t e r  to S e n a t o r  S t u r g u l e w s k i ,  to i n d i c a t e  this a d d i t i o n a l  
r e a s o n  to s u p p o r t  e n a c t m e n t  of SB 150.

S i n c e r e l y  y o u r s ,

T h o m a s  E. M e a c h a m
( Me m b e r ,  A l a s k a  W a t e r  R e s o u r c e s  

Board)
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cc: M i c h a e l  J. Frank, Esq.
T h o m a s  J. H a w k i n s ,  Esq.
Mr. L a w r e n c e  A. D u t t o n  
M e m b e r s ,  W a t e r  R e s o u r c e s  Board 
H o n o r a b l e  A r l i s s  S t u r g u l e w s k i - ^
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LIVENGOOD/TOLOVANA MINING DISTRICT
P. 0. BOX 73069 - FAIRBANKS, ALASKA 99705

April 12, 1985

Senator Arliss Sturgulewski 
Pouch V
Juneau, Ak 99811 

Dear Arliss:

I have received copies of several letters to you regarding SB 150. I 
agree with most of the comments made regarding the wisdom in passing 
legislation dealing with federal reserved water rights. I believe the 
questions regarding the fiscal note,as well as other areas of the section 
dealing with fedeal reserved water rights have been sufficiently 
answered to move that section of the bill.

However, I still have the same concerns with section 1-4 of SB 150 as
I previously had. This is the so-called housekeeping portion. This 
section would deprive Alaskans of rights granted to them under the 
Constitution as well as current water rights law. This portion of the 
bill still carries a major fiscal note. If the Department of Natural 
Resources covers the fiscal note internally, then there must be a portion 
of the duties they are currently budgeted to perform that will not get 
done...or else they are currently over-budgeted (which I find strange to 
believe). This portion of the bill should be deleted.

Is there any possibility that you Committee could delete the section 
dealing with the housekeeping measures (sections 1-4), and pass the 
portion only dealing with federal reserved water rights? If that is 
a possibility, I would strongly urge that you do so.

If I can be of any type of assistance to you, please don't hesitate to
call.

Keep up the good work.

Sincerely yours,

Rose Rybachek, President



BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  O F  N A T U R A E  R E S O U R C E S

DIVISION OF LAND A N D  WATER M A N A G E M E N T
POUCH 7-005
ANCHORAGE, ALASKA 99510-7005 
PHONE: (907) 561-2020

October 9, 1985

The Honorable Arliss Sturgulewski 
1957 Sheldon Jackson 
Anchorage, AK 99508

Re: Senate Bill 150

Dear Senator Sturgulewski:

Enclosed are four articles and our new Fact Sheet discussing federal 
reserved water rights. Senate Bill 150, dealing with federal reserved 
water rights, was introduced during the past legislative session. A copy 
of the bill is enclosed for your reference. SB 150 was not passed out of 
the Senate Resources Committee. None-the-less, we think it is a crucial 
piece of water legislation for Alaska because it would establish judicial 
procedures to adjudicate federal reserved water rights. We will encourage 
the legislature to give this issue a high priority next year.

Currently, the Water Use Act, AS 46.15, has no procedures for basin-wide 
adjudication of state administered water rights or claimed federal reserved 
water rights. The proposed bill would provide a state superior court 
procedure for efficiently adjudicating federal reserved water rights 
through the use of existing state agencies expertise. The bill also sets 
up an administrative basin-wide adjudication procedure for state 
administered water rights when a controversy exists between appropriators, 
such as the scarcity of water within a river basin or ground water aquifer.

A federal reserved water right is one created either expressly or by 
implication when the federal government withdraws land for a specific 
purpose. The U.S. Supreme Court first recognized federal reserved water 
rights in Winters v. United States, 207 U.S. 564 (1908), an Indian 
reservation case. Since that time court cases have extended the doctrine 
to national forests, parks, refuges, and monuments. Since federal reserved 
water rights are most often created by implication, no specific quantity of 
water and no priority date for the water right is established until the 
court does so by decree. Congress passed the McCarren Amendment, 43 
U.S.C.§666, to allow water adjudication suits to be brought against the 
federal government in state courts to determine the quantity and priority 
date of federal reserved water rights.
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Wiile allowing state court adjudication of federal reserved water 
quantities and priority dates, the McCarren anenctaent also requires the 
adjudication of all rights within a hydrologic basin where a federal 
reserved water right may exist. This has created lawsuits involving 
literally thousands of defendants in some of the western states, where 
there are many appropciators and not enough water. The complexity and 
expense of such litigation has prompted many western states to enact 
legislation establishing procedures for determining federal reserved water 
rights. Our proposed bill draws frcra the experiences of other states and 
their statutory schemes.

Federal land reservations make up almost 49 percent, or more than 178 
million acres of Alaska's tot ad land mass of 367.7 million acres, and may 
carry federal reserved water rights.

VJiile competition for water resources in the locale of many of Alaska 
federal reservations is limited, we have recently encountered instances ; 
where a procedure for adjudication would improve opportunities for state > 
economic developnent. Applications for additional hatchery water in Sitka 
were shelved pending study of federal rights to Indian River water. Of 
more immediate consequence are National Park Service requests for Nuka 
River appropriations which could reduce Bradley Lake power production 
potential. These situations will continue to pop up and require a 
resolution mechanism.

We summarize the bill briefly as follows: Section 1 of SB 150 adds a
disclaimer to the Water Use Act that a right to appropriate water vhich the 
state grants is not a guarantee of a particular water quality, volume, or 
pressure, or that water may be withdrawn at a particular cost. This is 
needed because the state cannot always guarantee the quantity or quality of 
water due to insufficient hydrologic data in our state.

Sections 2 and 3 of the proposed bill amend AS 46.15.140 to clarify the 
existing abandonment and forfeiture provisions. It creates a rebuttable 
presumption so that an appropriator who does not beneficially use water 
granted by a certificate for five successive years, bears the obligation to 
prove to the commissioner that the appropriation has not been abandoned. 
Section 4 of the proposed bill clarifies how the commissioner may terminate 
an instream flow reservation.

Section 5 contains the body of the proposed basin-wide adjudication 
provisions. It creates a new AS 46.15.165, vhich would allow the 
Carmissioner of Natural Resources to initiate an administrative 
adjudication to quantify and determine the priority of all water rights and 
claims in a particular hydrologic basin. Section 5 also creates a new AS 
46.15.166 providing that when a federal reserved water right may be 
involved, and the claimant refuses to consent to an administrative
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ad}udlc«fcion, the cannissioner could initiate the adjudication in superior 
court consistent with the McCarren Amendment, in that instance the 
proposed bill gives the Superior Court authority to appoint a designee of 
the oensmissioner as a master to perform the sane functions a master would 
have in an administrative adjudication, but under the court's supervision. 
Wiile the design of the adjudication bill is to provide a procedure for the 
adjudication of both state granted and claimed federal reserved water 
rights, a new AS 46.15.169 mates clear that nothing in the Alaska Water Use 
Act is to be construed as an admission against the State of Alaska that a 
federal reserved water right exists in any particular context.

Section 6 of the bill adds a new AS 46.15.255 and AS 46.15.256, to clarify 
the Department of Natural Resources' authority to take action to remove 
unsafe or unpennitted works of appropriation such as dams or diversions 
where the appropriator refuses to do so, and to inspect records of an 
appropriator pertinent to water use under the Act.

Legislation for basin-wide adjudication was first submitted to the 
Legislature in 1981, but it received little attention. SB 150 was prepared 
by the Attorney General's Office after extensive review of that initial / 
bill and other western states' laws dealing with federal reserved water 
rights adjudication. The drafts of this bill were reviewed by the 
Departments of Fish and Game and Environmental Conservation, members of the 
Alaska water Resources Board, the U.S. forest Service, the Western States 
Water Council, and the states of Idaho and Wjcming. During the past 
legislative session, there was one hearing by the Senate Resources 
Committee on SB 150 and we received a number of written carments. Vfoile 
sane questions were raised about several housekeeping anendments included 
in the bill, the major portion dealing with administrative and judicial 
basin-wide adjudication was supported by the Alaska Water Resources Board 
as well as by individual Board members and by the Livengood/Tolovana Mining 
District.

The first of the enclosed articles, "The Winters of Our Discontent: Federal 
Reserved Water Rights in the Western States", presents background on the 
doctrine of prior appropriation and the development of the Winters Doctrine 
of Federal Reserved Rights. This article is relevant to Alaska because our 
system of allocating water is the doctrine of prior appropriation. The 
article presents an analysis of reconciling the prior appropriation 
doctrine and the Winters Doctrine. The second paper, "Introduction to 
Reserved Water Rights" by Ralph W. Johnson, discusses the origin of the 
reservation doctrine and decisions held in some of the major federal 
reserved water rights cases. These court cases are important to Alaska 
because federal reserved water rights are a judicial creation and 
Alaska will be bound by decisions made in courts outside our state.



The fined two articles, "Reserved Instream Flows in the National Forests: 
Round Two", and "The New Roles for National Forest Water" address federal 
reserved water rights on national forests. These articles are pertinent to 
Alaska because of the two national forests in Alaska, the Tbngass and the 
Chugadi, which are the two largest in the country. These reserved water 
rights will eventually be adjudicated.

A unique feature affecting federal reserve water rights in Alaska is that 
so much of Alaska's water resources are undeveloped and unappropriated. 
Thus, unlike the other western states, federal agencies in Alaska may 
encounter little oanpetition for their water needs, for this reason, we 
may find that the courts in Alaska may be more lenient in adjudicating 
federal reserved water rights for the amounts claimed by the federal 
government. The state's challenge will be to persuade the courts to apply 
the same standards in Alaska that have been applied outside— granting the 
minimum amount of water needed for the primary purposes of the land 
reservation. This is important to ensure that developable water resource* 
are available for the continued growth and development our state.

In sutmary, under the State's system of allocating water rights based on 
prior appropriation, there is no way that dealing with federal reserved 
water rights can be avoided. We will either adjudicate through state 
courts, through the Legislature and Congress (state-federal compact), or in 
federal court —  those are the choices as we see them. Adjudication in 
state court using the procedures that would be provided by enactment of 
SB 150 is most likely the least expensive alternative.

I hope yau find these articles enlightening. Please contact us if we may 
provide more information to you on these subjects.

Sincerely,

Tbm Hawkins 
Director

Enclosures

cc: Esther C. Wunnicke
Mike Frank 
Laura Davis
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S e n a t e
Committee on &e£outce£

M E M O R A N D U M  J a n u a r y  21, 19 8 6

TO; A l l  M e m b e r s
S e n a t e  R e s o u r c e s  C o m m i t t e e

FROM; S t a f
S e n a t e / R e s o u r c e s  C o m m i t t e e

RE; S B  150 "An A c t  m a k i n g  m i s c e l l a n e o u s  a m e n d m e n t s  t o
t h e  A l a s k a  W a t e r  U s e  A c t  (AS 4 6 . 1 5 ) ;  e s t a b l i s h i n g
p r o c e d u r e s  f o r  a d m i n i s t r a t i v e  a n d  j u d i c i a l  a d j u d i­
c a t i o n  of  w a t e r  r i g h t s  u n d e r  t h a t  Ac t ;  a n d  p r o­
v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S B  150 e s t a b l i s h e s  p r o c e d u r e s  f o r  t h e  a d m i n i s t r a t i v e  a d j u­
d i c a t i o n  of w a t e r  r i g h t s  in A l a s k a  a n d  m a k e s  m i s c e l l a n e o u s  
a m e n d m e n t s  t o  t h e  A l a s k a  W a t e r  U s e  A c t  (AS 4 6 . 1 5 ) .

S e c t i o n  1 a d d s  a d i s c l a i m e r  t o  t h e  W a t e r  U s e  A c t  a s s e r t i n g  
t h a t  a r i g h t  t o  a p p r o p r i a t e  w a t e r  is n o t  a s t a t e  g u a r a n t e e  of 
a p a r t i c u l a r  w a t e r  q u a l i t y ,  v o l u m e  o r  p r e s s u r e ,  o r  t h a t  w a t e r  
m a y  b e  w i t h d r a w n  at a p a r t i c u l a r  cost.

S e c t i o n  2 a d d s  a n e w  s u b s e c t i o n  s e t t i n g  o u t  p r o c e d u r e s  f o r  
h a n d l i n g  w a t e r  r i g h t  d e c l a r a t i o n s  e x i s t i n g  b e f o r e  1966.

S e c t i o n  3 c l a r i f i e s  t h e  e x i s t i n g  a b a n d o n m e n t  a n d  f o r f e i t u r e  
p r o v i s i o n s .

S e c t i o n  4 c l a r i f i e s  h o w  t h e  c o m m i s s i o n e r  m a y  t e r m i n a t e  an 
i n s t r e a m  f l o w  r e s e r v a t i o n .

S e c t i o n  5 a l l o w s  t h e  C o m m i s s i o n e r  t o  i n i t i a t e  a n  a d m i n i s t r a­
t i v e  a d j u d i c a t i o n  to  q u a n t i f y  a n d  d e t e r m i n e  t h e  p r i o r i t y  o f  
all w a t e r  r i g h t s  a n d  c l a i m s  in a p a r t i c u l a r  h y d r o l o g i c  bas i n .

S e c t i o n  6 c l a r i f i e s  t h e  e n f o r c e m e n t  a u t h o r i t y  of  t h e  D e p a r t­
m e n t  of N a t u r a l  R e s o u r c e s .
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This bill was heard last session. During the interim the 
Department of Natural Resources chaired the Federal Reserve 
Water Rights Work Group', and based on those meetings has 
suggested several amendments which are included in the pro­
posed committee substitute. In addition, amendments are 
included from, the Alaska Water Resources Board and from Tom 
Meacham, a member of the Alaska Water Resources Board, whose 
amendments were concurred in by the^CommissToh5r-vOf Natural 
Resources.

Enclosures:

f g r ^ u

I f  S r -

L_

Feb. 12, 85
Jan. 31, 85
Mar. 04, 84
Mar. 14, 85
Mar. 12, 85
Mar. 19, 85
Apr. 03, 85
Apr. 10, 85
Apr. 12, 85
Oct. 09, 85
Jan. 09, 86

Transmittal letter from Governor 
Fiscal Note
Resolution from Alaska Wate^Resources Board 
Letter of support from AWRB with amendments” , .
Letter from Thomas Meacham with amendment 
Letter from DNR supporting Meacham letter 
Letter from DNR explaining fiscal note 
Letter from Tom Meacham supporting SB 150 ^
Letter from Rose Rybachek opposing sect. 1-4 ■
Letter from DNR with further data '
.Letter from DNR with amendments.------
Excerpt from Western Energy Newsletter 
DNR Fact Sheet - Water Rights in Alaska
DNR Fact Sheet - Federal Reserve Water Rights
DNR Fact Sheet - Reserving Water for Instream

Use
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M E M O R A N D U M  January 27,
1986

TO: All Members
Senate Resources Committee

FROM: Staff, Senate Resources Committee

RE: CSSB 150

Based on the SRC recommendation of January 22, 1986, the 
following amendments were prepared for CSSB 150:

1) AS 46.15.040 is amended to clarify that this section does 
not preclude actions against the state or later appropriators.

2) AS 46.15.165(c) is amended to add that all mining claim­
ants be served notice. This amendment will be subsection 7.

3) AS 46.15.165(c)(6) is also "tended to clarify that land
under ANCSA means selected and u.. jyed.

4) AS 46.15.165(c)(3) is amended to clarify that holders of
Native allotments are notified including those government 
agencies holding allotments in trust.

Two other items that were discussed are:

1) Line 27 page 4 states that a person must respond in a timely 
manner. No amendment is offered here because this section will 
require the adoption of regulations, and these regulations will 
be the subject of public hearings. It is felt that the public 
hearing process will provide opportunity for the determination 
of the appropriate time frame.

£§>tate H e g t e la t u r e
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2) Concern was raised that AS 46.15.140(a) might be cause for 
some appropriators to lose their water rights. Section (b) 
clarified that water rights can only be forfeited if an 
appropriator voluntarily fails or neglects to make use of 
water. As it is now written, this failure has to be for a 
period of five years before the commissioner can declare water 
rights abandoned. The legal advice is that a person must walk 
away from a water right without any intent to return before it 
can be considered abandoned.

Enclosures:
Letter from AWRB supporting CS
Letter from Dept, of Fish and Game supporting CS
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January 23, 1986

The Honorable Arliss Sturgulewski 
Alaska State Legislature 
P. 0. Box V 
Juneau, AK 99811

Dear Senator Sturgulewski:

The Department of Fish and Game supports the January 20 
version of Senate Bill 150, which will allow the state to 
adjudicate Federal Reserved Water Rights.

The adjudication process permits the state to ensure that 
proper consideration is given to reserving adequate water 
supplies for fish and wildlife when Federal Reserved Water 
Rights allocations are determined administratively or 
through the state court system.

As you may know, we have been working with the State/Federal 
Federal Reserved Water Rights Work Group to incorporate our 
input into this legislation.

We believe there is a critical need for this legislation and 
we urge you to support it.

If you have any questions pertaining to our comments, please 
do not hesitate to contact me.

Sincerely,

Don W. Collinsworth 
Commissioner

cc: Commissioner E. Wunnicke, ADNR
Chairman C. Wanamaker, Alaska Water Board

I1-K11 LH
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BILL SHEFFIELD
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The Honorable Don Bennett 
President of the Senate 
Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Senator Bennett:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to the 
adjudication of water rights and making miscellaneous 
amendments to the Alaska Water Use Act (AS 46.15). The 
bill comes as a result of the Alaska Water Resources Board 
resolution 84-5, dated March 14, 1984, recommending the
adoption of specific statutory procedures for the adminis­
trative and judicial adjudication of water rights, partic­
ularly federal reserved water rights.

A federal reserved water right is one created by implica­
tion when the federal government withdraws land for a spe­
cific purpose, such as for a national forest, Indian res­
ervation, or national monument. The United States Supreme 
Court first recognized federal reserved water rights in 
Winters v. United States, 207 U.S. 564 (1908), an Indian
reservation case. Since that time, court cases have ex­
tended the doctrine to many other types of federal with­
drawals. Since a federal reserved water right is created 
by implication, no specific quantity of water and no pri­
ority date for the water right is established until the 
court does so by decree. To facilitate the ascertainment 
of the existence of a federal reserved water righc, its 
quantity, and its priority date, Congress passed the 
McCarran Amendment, 43 U.S.C. sec. 666, allowing water 
adjudication suits to be brought against the federal gov­
ernment in state courts. The statute requires the adju­
dication of all rights within a hydrologic basin where a 
federal reserved water right may exist. This has created 
lawsuits involving literally thousands of defendants in 
some of the western states, where there are many appro- 
priators and not enough water. The complexity and expense 
of such litigation has prompted many western states to 
enact specific adjudication legislation to facilitate the 
determination of water rights. The attached bill accord­
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ingly draws f:.om the experience of other states and their 
adjudication statutory schemes.

Section 1 of the bill amends AS 46. 15.040 to add a dis­
claimer to the Water Use Act, asserting that a right to 
appropriate water which the state grants is not a state 
guarantee of a particular water quality, volume, or pres­
sure, or that water may be withdrawn at a particular cost. 
Appropriators in adjudications in other western states 
have raised this "guarantee" argument. While courts that 
have reached the issue have rejected the argument, none­
theless it would serve the expeditious resolution of water 
disputes in Alaska if the lack of guarantee were specified 
in the Water Use Act.

Section 2 of the bill adds a new subsection to 
AS 46.15.065, the current statute setting out the proce­
dures for handling individual declarations of water rights 
existing before July 1, 1966. Under AS 46.15.065(b)(1),
the commissioner of natural resources set the deadline for 
filing those declarations, and approximately 15 are 
pending. This new subsection makes clear the relationship 
between the procedures for handling those declarations and 
the proposed procedures (AS 46.15.165 and 46.15.166 in the 
bill) for handling basinwide water rights adjudications.

Section 3 of the bill amends AS 46.15.140 to clarify the 
existing abandonment and forfeiture provisions and to cre­
ate a rebuttable presumption that if an appropriator does 
not beneficially use the water covered under a certificate 
for a period of five successive years, it is the appro­
priator 's obligation to prove to the commissioner that the 
appropriation has not been abandoned.

Section 4 of the bill clarifies how the commissioner may 
terminate an in-stream flow reservation.

Section 5 contains the body of the adjudication pro­
visions. It first creates a new AS 46.15.165, which would 
allow the commissioner of the Department of Natural Re­
sources to initiate an administrative adjudication to 
quantify and determine the priority of all water rights 
and claims in a particular hydrologic basin. Under 
AS 46.15.165, the commissioner would give notice to all 
relevant appropriators and landowners, including govern­
mental agencies. When the hydrologic basin includes land 
or water held in trust by the United States for Alaska 
Natives, such as the Annette Island Reserve, notice would 
also be sent to relevant authorities in order to protect 
the Natives' interests, if any, in a federal reserved
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water right. A person or entity claiming a federal 
reserved water right who is served with notice, but who 
fails to consent to an administrative adjudication, would 
be excluded as a participant. Under AS 46.15.165 the 
commissioner would have authority to adopt procedural 
regulations and to appoint a master to preside over the 
adjudication; to hold hearings; to take testimony; to col­
lect evidence; and to make recommendations to the commis­
sioner. Any final determination of water rights the com­
missioner makes would be subject to an administrative ap­
peal to superior court. Section 5 also creates a new 
AS 46.15.166 providing that when a federal reserved water 
right may be involved, and the claimant refuses to consent 
to an administrative adjudication, the commissioner could 
initiate the adjudication in superior court, consistent 
with the McCarran Amendment, 43 U.S.C. sec. 666. In that 
instance, the bill gives the superior court authority to 
appoint a designee of the commissioner as a master to per­
form the same functions a master would in an administra­
tive adjudication, but under the court's supervision.

While the design of the adjudication bill is to provide a 
procedure for the adjudication of both non-federal and 
federal reserved water rights, a new AS 46.15.169 makes 
clear that nothing in the Alaska Water Use Act is to be 
construed as an admission against the State of Alaska that 
a federal reserved water right exists in any particular 
context.

Section 6 of the bill adds a new AS 46.15.255 and 
46.15.256, to clarify the Department of Natural Resources' 
authority to take action to remove unsafe, as well as 
unpermitted, works of appropriation if the appropriator 
refuses to do so, and to inspect records of an appro­
priator pertinent to the permitted or certificated use of 
water under the Water Use Act.

Given the experience of states other than Alaska in adju­
dicating water rights and the large number of federal res­
ervations in Alaska, a sound statutory system for adjudi­
cation is imperative. Therefore, I urge your prompt 
action on this bill.

Sincerely

Governor
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R eso lu t io n No. 84-5

FEDERAL RESERVE WATER RIGHTS —
BASIN-WIDE ADJUDICATION

The fe d e ra l government is  ves ted w i th  reserved wate r r ig h t s  on numerous 
fe d e ra l land w ithd raw a ls in A laska . Federa l l e g i s l a t i o n  e s ta b l is h in g  the 
reserves s p e c i f ie s  the purposes o f the reserved wate r r ig h t s  and the enac t in g 
date e s ta b l is h e s t h e i r  p r i o r i t y  da te . These wate r r ig h t s  in c lude both 
d iv e r s io n a r y  and ins tream uses.

Of the 367.7 m i l l i o n  acres in  A laska , fe d e ra l rese rve water r ig h t s  e x is t on 
almost 60 pe rcen t o f the land mass or ove r 215 m i l l i o n  acres . From a 
m in is c u le  2 .5 m i l l i o n  acres o f m i l i t a r y  land , to 50 and 75 m i l l i o n  acres o f 
land fo r n a t io n a l parks and f i s h  and w i l d l i f e  re fuges re s p e c t i v e ly , fe d e ra l 
rese rve wa te r r ig h t s  issues and problems have the p o te n t ia l to be la rg e as 
w e l l as complex.

In  orde r fo r DNR to adequate ly manage the s t a t e 's  wate r and ad ju d ic a te water 
r i g h t s , i t  w i l l  u l t im a t e l y  be d e s i r a b le  to in te g r a te  fe d e ra l reserved wa te r 
r ig h t s  wif;h s ta te  ad jud ica ted wa te r r i g h t s .  The fe d e ra l government has 
in d ic a te d i t  w i l l  awa it reques ts from the s ta te s be fo re i n i t i a t i n g  
q u a n t i f i c a t i o n  o f fe d e ra l reserved wate r r i g h t s .  A d ju d ic a t io n  o f claimed 
fe d e ra l reserved wa te r r ig h t s  must be undertaken pursuant to the requ irements 
o f the McCarran Amendment (43 USC 666 (a )) which req u ire s th a t the 
a d ju d ic a t io n  be bas in -w ide and j u d i c i a l l y  de te rm ined . The Water Use A c t ,
AS 46.15 does net s p e c i f i c a l l y  p ro v id e fo r bas inw ide cou r t a d ju d ic a t io n  fo r 
fe d e ra l reserved wate r r ig h t s .

THE ALASKA WATER RESOURCES BOARD, th e re fo r e , urges th a t the Commissioner of 
the Department o f N a tu ra l Resources propose le g i s l a t i o n  fo r bas in -w ide 
a d ju d ic a t io n . Curren t s ta tu te s  and re g u la t io n s may be adequate to i n i t i a t e  
a bas inw ide a d ju d ic a t io n  o f fe d e ra l reserved r ig h t s  us ing a d e c la ra to r y  
judgement 6 u i t in  Supe r io r Cou rt . However, more e x p l i c i t  s ta tu te s are needed 
to e s ta b l is h  the Supe r io r C o u r t 's  d u t ie s and r e s p o n s i b i l i t i e s  and to set the 
l im i t s  o f the"* C o u r t 's a u t h o r i t y . Th is type o f case has not p re v io u s ly 
occu rred in  A laska . In a d d i t io n , the Department o f Na tu ra l Resources should 
rev iew e x is t i n g  p ro v is io n s o f the Water Use Act and propose any needed 
amendments to improve and update the Act

ADAPTED th i s  14th day o f March, 1984

ALASKA WATER RESOURCES BOARD

D av id  V a n d e rb r in k , Chairm an



T H E  W INTERS  O F  O U R  D IS C O N T E N T :  F E D E R A L  

R E S E R V E D  W A T E R  R I G H T S  IN  T H E  W E S T E R N

S T A T E S

I n t r o d u c t i o n

W ater is the life-blood o f the American West. L ike  other people, 
westerners need water for basic human sustenance and for a variety of 
other purposes. But unlike most other Americans, westerners must fill 
their needs from an extremely lim ited supply o f water. 1 As a result, 
westerners face a problem that may seem incomprehensible to nonwes­
terners who live in areas with abundant water supplies: they must de­
cide how to allocate the lim ited quantity o f available water among a ll 

the users and uses.

T o  deal with this problem, the western states2 developed the doc­
trine o f prior appropriation as a basic scheme for allocating the avail­
able surface water among various users.3 T h is  prior appropriation 
system, based on continued beneficial use o f appropriated water and 
strict quantification o f the rights o f users,4 insists that water may not be 
wasted or go unused. In  the land-rich and water-poor West, any other 
system would probably be wasteful and inefficient.5

Through application o f the prior appropriation doctrine, the west­
ern states seek to apportion their lim ited water resources in a fa ir and

1 T h e  U n i t e d  States W a t e r  R e s o u r c e s  C o u n c i l ' s  S e c o n d  N a t i o n a l  W a t e r  A s s e s s m e n t  

gr a p h i c a l l y  illustrates t h e  critical w a t e r  s h o r t a g e  in t h e  w e s t e r n  states. F o r  e x a m p l e ,  in 1975, 
t h e  R i o  G r a n d e  w a t e r  r e s o u r c e s  r e g i o n  s h o w e d  78% p r e s e n t  s t r e a m f l o w  d e p l e t i o n  f r o m  all 

d e m a n d s ,  a n d  t h e  L o w e r  C o l o r a d o  r e g i o n  s h o w e d  82% deplet i o n .  2 W a t e r  R e s o u rc e s  
C o u n c i l ,  T h e  N a t io n ’s  W a t e r  R e s o u rc e s : 1975-2000 (pt. 4), at 48 (19781. T h e  W a t e r  

R e s o u r c e s  C o u n c i l  projects t h a t  91% o f  t h e  s u r f a c e  w a t e r  in t h e  R i o  G r a n d e  r e g i o n  will b e  in 

us e  b y  1985. M o r e  d r a m a t i c a l l y ,  t h e  c o u n c i l  p r e d i c t s  that t h e  s u r f a c e  w a t e r  s u p p l y  in t h e  

L o w e r  C o l o r a d o  r e g i o n  will b e  o v e r d r a w n  b y  26% in 1985. T h e  c o u n c i l  s u m m a r i z e d  its c o n ­

c e r n  o v e r  w e s t e r n  w a t e r  s u p p l y :

C o m p e t i n g  o f f s t r e a m  uses o f  w a t e r  for e n e r g y ,  agricultural, d o m e s t i c ,  a n d  in­

dustrial n e e d s  c o u p l e d  w i t h  a s s o c i a t e d  e n v i r o n m e n t a l  a n d  i n s t r c a m  f l o w  uses 

h a v e  resulted in b a s i n w i d e  a n d  local p r o b l e m s  t h r o u g h o u t  t h e  U n i t e d  States 

. . . .  T h e  p r o b l e m  o f  i n a d e q u a t e  s u r f a c e - w a t e r  s u p p l y  is o r  will b e  s evere b y

t h e  y e a r  2 0 0 0  in 17 [ w a t e r  resources] s u b r e g i o n s  l o c a t e d  m a i n l y  in t h e  M i d ­

we s t  a n d  S o u t h w e s t .

1 W a t e r  R e s o u rc e s  C o u n c i l ,  T h e  N a t io n ’s W a t e r  R e s o u rc e s : 1 9 7 5 - 2 0 0 0 ,  at 5 6  

(1978). F o r  a d d i t i o n a l  discussion o f  t h e  w a t e r  s h o r t a g e  in t h e  w e s t e r n  states, see g e n e r a l l y  

N a t io n a l  W a t e r  C o m m iss io n , W a t e r  P o l ic ie s  k o r  t h e  F u t u r e  (1973).
2 T h e  " w e s t e r n "  states referred to in this N o t e  are: A l a s k a ,  A r i z o n a ,  California, C o l o ­

rad o ,  I d a h o ,  K a n s a s ,  M o n t a n a ,  N e b r a s k a ,  N e v a d a ,  N e w  M e x i c o ,  N o r t h  D a k o t a ,  O k l a h o m a ,  

O r e g o n ,  S o u t h  D a k o t a ,  T e x a s ,  U t a h ,  W a s h i n g t o n ,  a n d  W y o m i n g .

1 S e t in fra  n o t e  11 a n d  a c c o m p a n y i n g  text.

4 See in fra  n o t e s  1 1 - 1 8  a n d  a c c o m p a n y i n g  text.

5 See i n f  a  n o t e  14 a n d  a c c o m p a n y i n g  text.
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trine and prior appropriation necessitates some acquaintance with the 
workings of prior appropriation systems.

The foundation of the prior appropriation doctrine is its require­
ment of beneficial use.12 A user acquires an appropriative right by put­
ting the water he claims to some beneficial use. Moreover, he loses his 
right if he does not continue to use his appropriated water beneficially.13 
In this respect, the appropriative rights system differs strikingly from the 
English common law riparian system generally employed in the eastern 
states. Riparian rights accrue to an owner of land adjoining a stream 
merely by virtue of his property ownership and thus exist independently 
of any use at all.14

Prior appropriation works by strict chronological priority. A senior 
appropriator, whose priority da te15 is earlier in time, may take his entirr 
entitlement of water before a junior holder may take any water at all. 
In this priority system, junior holders bear the entire brunt of any 
shortage.16

All appropriative rights are determined by means of an in rem pro­
ceeding called a water adjudication,17 which determines the priority

M i n i n g ,  irrigation, industrial p o w e r  p r o d u c t i o n ,  a n d  s a n i t a r y  a n d  m u n i c i p a l  u ses a r c  

g e n e r a l l y  r e c o g n i z e d  as “beneficial.” R a n q u i s t ,  The W i n t e r s  D oc trin e  a n d  H o w  I t  G rew : F e d e ra l 
Reservation o f  R ig h ts  to the U se  o f  W a te r, 1 9 7 5  B . Y . U .  L. R e v . 6 3 9 ,  6 4 6  n.2l.

B e c a u s e  a p p r o p r i a t i v e  rights a c c r u e  b y  v irtue o f  beneficial use, t h e y  n e e d  n o t  b e  a p p u r ­

t e n a n t  to land. Id . O w n e r s h i p  o f  l a n d  a d j o i n i n g  a  s t r e a m  is n o t  c o n s i d e r e d  a  basis for a n  

a p p r o p r i a t i v e  right. Id . W a t e r  o b t a i n e d  b y  a p p r o p r i a t i o n  m a y  g e n e r a l l y  b e  u s e d  at a n y  

place, r egardless o f  its d i s t a n c e  f r o m  t h e  s t r e a m ,  s o  l o n g  as  t h e  u s e  is beneficial. Id .
All o f  t h e  w e s t e r n  states e x c e p t  M o n t a n a  a n d  C o l o r a d o  i m p o s e  t h e  a d d i t i o n a l  s t a t u t o r y  

r e q u i r e m e n t  that t h e  a p p r o p r i a t o r  m u s t  o b t a i n  a  p e r m i t  f r o m  t h e  p r o p e r  state a d m i n i s t r a t o r  

b e f o r e  h r  m a y  a c q u i r e  a n  a p p r o p r i a t i v e  right. See, e.g ., W v o .  S t a t .  §§41-4-501 to - 5 1 6

(1977). F o r  a n  e x t e n d e d  discussion o f  t h e s e  p e r m i t  s c h e m e s ,  sec 5  R .  C l a r k ,  sup ra n o t e  II, 

§ 4 0 9 ,  at 9 9 - 1 0 7 .

•3 5  R .  C l a r k ,  sup ra n o t e  11, §§ 413.1, 429.2.

14 T h e  r i p a r i a n  s y s t e m  w o u l d  b e  i n a p p r o p r i a t e  as t h e  p r im a ry  m e a n s  o f  a l l o c a t i n g  a v a i l­

a b l e  w a t e r  r e s o u r c e s  in t h e  W e s t  b e c a u s e  r i p a r i a n  rights d o  n o t  d e p e n d  o n  beneficial u s e  o f  

t h e  w a t e r ,  a n d  th e  W e s t  c a n  ill afford t h e  l u x u r y  o f  o w n e d  b u t  u n u s e d  s t r e a m  flow. R i p a r i a n  

l a w  e v o l v e d  in E n g l a n d ,  w h e r e  w a t e r  is plentiful. T h e  E n g l i s h  ( a n d  t h e  A m e r i c a n s  living in 

t h e  w a t e r - r i c h  East) h a d  n o  i n c e n t i v e  to d e v e l o p  a  m o r e  thrifty a n d  efficient w a t e r  u s e  

s c h e m e .  See M c G o w c n .  The Deve lopm ent o f  P o t i t c a l  In s titu tion s  on the P u b lic  D om a in , 11 W y O .  

L.J. 1. 14 (19561.

15 T h e  prioritv d a t e  o f  a  h o l d e r’s right is u s u a l l y  t h e  d a t e  o n  w h i c h  t h e  h o l d e r  initially

d i v e r t e d  t h e  w a t e r .  A l t h o u g h  s u c h  a n  a p p r o p r i a t i o n  is n o t  techn i c a l l y  “c o m p l e t e "  until t h e  

a p p r o p r i a t o r  a ctually p u t s  t h e  w a t e r  to s o m e  beneficial use. t h e  relation b a c k  d o c t r i n e  p r o ­

vides that if h e  c o m p l e t e s  t h e  a p p r o p r i a t i o n  w i t h  d u e  diligence, t h e  a p p r o p r i a t o r ' s  priority 

d a t e  is t h e  d a t e  o f  t h e  initial act o f  diversion. See, e.g ., C o lo .  R e v . S t a t .  § 37-92-305(1) 
(1973); see a ls o  Ellis, H a te r R ig h ts : W h a t They A re  a n d  H o w  They A re  C reated , 13 R o c k y  M t.n . 
M in . L . I n s t  451, 458-59 (1967); C o m m e n t ,  D ete rm in in g  P r io r i ty  o f  F e d e ra l Reserved  R ig h ts , 48 
C o lo . L . R e v . 547, 551 (1977).

1,1 R a n q u i s t .  sup ra n o t e  12, at 6 4 6  n.2l.

17 T h e  w e s t e r n  states a r e  a g a i n  split into t w o  g r o u p s .  T h e  C o l o r a d o  s y s t e m ,  e m p l o y e d  

o n l y  b y  C o l o r a d o  a n d  M o n t a n a ,  leaves t h e  entire p r o c e s s  o f  a d j u d i c a t i o n  to t h e  courts. A n  

a p p r o p r i a t i v e  c l a i m a n t  files a  petition in state c ourt, a n d  all o t h e r  o w n e r s  o r  c l a i m a n t s  a r e  

s e r v e d  w i t h  n otice a s  r e q u i r e d  b y  statute. See, e .g ., C o lo .  R e v . S t a t .  § 3 7 - 9 2 - 3 0 2  ( 1 9 7 3  &



T H E  W INTERS  O F  O U R  D IS C O N T E N T :  F E D E R A L  

R E S E R V E D  W A T E R  R I G H T S  IN  T H E  W E S T E R N

S T A T E S

I n t r o d u c t i o n

W ater is the life-blood of the American West. Like other people, 
westerners need water for basic human sustenance and for a variety of 
other purposes. But unlike most other Americans, westerners must fill 
their needs from an extremely limited supply o f w ater.1 As a result, 
westerners face a problem that may seem incomprehensible to nonwes­
terners who live in areas with abundant water supplies: they must de­
cide how to allocate the limited quantity of available water among all 
the users and uses.

To deal with this problem, the western states2 developed the doc­
trine of prior appropriation as a basic scheme for allocating the avail­
able surface water among various users.3 This prior appropriation 
system, based on continued beneficial use of appropriated water and 
strict quantification of the rights of users,4 insists tha t water may not be 
wasted or go unused. In the land-rich and water-poor West, any other 
system would probably be wasteful and inefficient.5

Through application of the prior appropriation doctrine, the west­
ern states seek to apportion their limited water resources in a fair and

1 T h e  U n i t e d  States W a t e r  R e s o u r c e s  C o u n c i l ’s S e c o n d  N a t i o n a l  W a t e r  A s s e s s m e n t  

g r a p h i c a l l y  illustrates t h e  critical w a t e r  s h o r t a g e  in t h e  w e s t e r n  states. F o r  e x a m p l e ,  in 1 9 7 5 .  

t h e  R i o  G r a n d e  w a t e r  r e s o urces r e g i o n  s h o w e d  7 8 %  p r e s e n t  s t r e a m l l o w  d e p l e t i o n  f r o m  all 

d e m a n d s ,  a n d  t h e  L o w e r  C o l o r a d o  r e g i o n  s h o w e d  8 2 %  d e p l e t i o n .  2  W a t e r  R e s o u rc e s  
C o u n c i l ,  T h e  N a t io n ’s  W a t e r  R e s o u rc e s : 1 9 7 5 - 2 0 0 0  (pt. 4), at 4 8  (19781. T h e  W a t e r  

R e s o u r c e s  C o u n c i l  projects t h a t  9 1 %  o f  t h e  s u r f a c e  w a t e r  in t h e  R i o  G r a n d e  r e g i o n  will b e  in 

u s e  b y  1985. M o r e  d r a m a t i c a l l y ,  t h e  c o u n c i l  p r e dicts that t h e  s u r f a c e  w a t e r  s u p p l y  in ' h e  

L o w e r  C o l o r a d o  r e g i o n  will b e  o v e r d r a w n  b y  2 6 %  in 1985. T h e  c o u n c i l  s u m m a r i z e d  its c o n ­

c e r n  o v e r  w e s t e r n  w a t e r  s u p p l y :

C o m p e t i n g  o f f s t r e a m  uses o f  w a t e r  for e n e r g y ,  agricultural, d o m e s t i c ,  a n d  i n­

dustrial n e e d s  c o u p l e d  w i t h  a s s o c i a t e d  e n v i r o n m e n t a l  a n d  i n s t r e a m  f l o w  uses 

h a v e  resulted in b a s i n w i d e  a n d  local p r o b l e m s  t h r o u g h o u t  t h e  U n i t e d  S tates 

. . .  T h e  p r o b l e m  o f  i n a d e q u a t e  s u r f a c e - w a t e r  s u p p l y  is o r  will b e  s e v e r e  b y  

t h e  y e a r  2 0 0 0  in 17 [ w a t e r  resources] s u b r e g i o n s  l o c a t e d  m a i n l y  in t h e  M i d ­

wes t  a n d  S o u t h w e s t .

I W a t e r  R e s o u rc e s  C o u n c i l ,  T h e  N a t io n ’s W a t e r  R e s o u rc e s : 1 9 7 5 - 2 0 0 0 ,  at 5 6

(1978). F o r  a d d i t i o n a l  -hscussion o f  t h e  w a t e r  s h o r t a g e  in t h e  w e s t e r n  states, sec g e n e r a l l y  

N a t io n a l  W a t e r  C o m m iss io n , W a t e r  P o l ic ie s  f o r  t h e  F u t u r e  (1973).
2 T h e  " w e s t e r n "  states referred to in this N o t e  are: A l a s k a ,  A r i z o n a ,  C alifornia, C o l o ­

ra d o ,  I d a h o ,  K a n s a s ,  M o n t a n a ,  N e b r a s k a ,  N e v a d a ,  N e w  M e x i c o ,  N o r t h  D a k o t a ,  O k l a h o m a ,  

O r e g o n ,  S o u t h  D a k o t a ,  T e x a s ,  U t a h ,  W a s h i n g t o n ,  a n d  W y o m i n g .

•* See m fra  n o t e  1 1 a n d  a c c o m p a n y i n g  text.

4 See in fra  n o t e s  1 1-18 a n d  a c c o m p a n y i n g  text.

5 See m fra  n o t e  14 a n d  a c c o m p a n y i n g  text.
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rational way. The prior appropriation doctrine conflicts, however, with 
the doctrine of federal reserved water rights, which the United States 
Supreme Court announced in Winters v. United States.6 The Winters doc­
trine provides that in reserving public land for a federal enclave such as 
an Indian reservation, national forest, or military reservation, the fed­
eral government also implicitly reserves a sufficient quantity of w ater to 
carry out the purpose of the reservation of land.7 Federal reserved rights 
exist independently of beneficial use or quantification; they are therefore 
fundamentally different in character from rights established by prior 
appropriation.

From 1908 through the 1970s, the Supreme Court expanded the 
scope of the Winters doctrine of federal reserved rights, thereby aggra­
vating the inherent conflict between appropriative rights and reserved 
rights.8 More recently, however, the Court has attempted to ease the 
conflict by narrowly defining the Winters doctrine’s scope.9 Both re­
served rights and prior appropriation serve important purposes, and 
therefore both doctrines, and their conflict, will persist.10 By strictly de­
fining federal reserved rights to make them mesh as smoothly as possible 
with the water law systems of the various states, the C ourt’s well- 
directed efforts to harmonize the two doctrines can ease the tension be­
tween the Winters doctrine and the prior appropriation doctrine.

I
B a c k g r o u n d

A. W ater Rights in the Western States: The Doctrine of Prior 
Appropriation

The doctrine of prior appropriation provides the basic framework 
for the statutory water use schemes of the western states." A complete 
understanding of the conflict between the federal reserved rights doc­

6 2 0 7  U . S .  5 6 4  (1908).

7 S e r in fra  n o t e s  2 3 - 2 5  a n d  a c c o m p a n y i n g  text.

8 See in fra  n o t e s  2 0 - 5 7  a n d  a c c o m p a n y i n g  text

9 See in fra  n o t e s  5 8 - 9 6  a n d  a c c o m p a n y i n g  text.

10 See in fra  n o t e  1 2 2  a n d  a c c o m p a n y i n g  text.

"  T h e  w e s t e r n  states c a n  b e  d i v i d e d  into t w o  d o c t r i n a l  categories: t h e  C o l o r a d o  d o c ­

trine states a n d  t h e  C a l i f o r n i a  d o c t r i n e  states. T h e  n i n e  C o l o r a d o  d o c t r i n e  states ( A l a s k a .  

A r i z o n a ,  C o l o r a d o ,  I d a h o ,  M o n t a n a .  N e v a d a .  N e w  M e x i c o .  U t a h ,  a n d  W y o m i n g )  r e c o g n i z e  

o n l y  a p p r o p r i a t i v e  rights to s u r f a c e  w a t e r ,  a R . C l a r k ,  W a t e r s  a n d  W a t e r  Ric'iHTS 
§ 4 0 5 ,  at 5 0  11972). T h e  n i n e  C a l i f o r n i a  d o c t r i n e  states {California, K a n s a s .  N e b r a s k a .  N o r t h  

D a k o t a ,  O k l a h o m a ,  O r e g o n ,  S o u t h  D a k o t a ,  T e x a s ,  a n d  W a s h i n g t o n )  r e c o g n i z e  s o m e  r i p a r i a n  

rights as well as a p p r o p r i a t i v e  rights to surface w a t e r .  Id . § 4 2 0 ,  at 232.

T h e  s t a t utory w a t e r  l a w  s y s t e m s  in t h e  W e s t  v a r y  c o n s i d e r a b l y  f r o m  state to state. A  

d e t ailed e x a m i n a t i o n  o f  these different s y s t e m s  is b e y o n d  t h e  s c o p e  o f  this N o t e .  F o r  a  t h o r­

o u g h  c o m p a r a t i v e  discussion, see id. §§ 400-33.

For a basic discussiun o f the riparian system, see 7 R . C h r k .  W a t e r s  a n d  W a t e r  

R iu h t s  § 6 1 0 ,  at 2 8  (1976).
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trine and prior appropriation necessitates some acquaintance with the 
workings of prior appropriation systems.

The foundation of the prior appropriation doctrine is its require­
ment of beneficial use.12 A user acquires an appropriative right by put­
ting the water he claims to some beneficial use. Moreover, he loses his 
right if he does not continue to use his appropriated water beneficially.13 
In this respect, the appropriative rights system differs strikingly from the 
English common law riparian system generally employed in the eastern 
states. Riparian rights accrue to an owner of land adjoining a stream 
merely by virtue of his property ownership and thus exist independently 
of any use at all.14

Prior appropriation works by strict chronological priority. A senior 
appropriator, whose priority date15 is earlier in time, may take his entire 
entitlement of water before a junior holder may take any water at all. 
In this priority system, junior holders bear the entire brunt of any 
shortage.16

All appropriative rights are determined by means of an in rem pro­
ceeding called a water adjudication,17 which determines the priority

M i n i n g ,  irrigation, industrial p o w e r  p r o d u c t i o n ,  a n d  s a n i t a r y  a n d  m u n i c i p a l  uses a r c  

g e n e r a l l y  r e c o g n i z e d  as “beneficial." R a n q u i s t ,  The W i n t e r s  D oc tr in e  a n d  H o w  I t  G rew : F e d e ra l 
R e se n a lio n  o f  R ig h ts  to  the U se  o f  W a te r, 1 9 7 5  B . Y . U .  L. R e v . 6 3 9 ,  6 4 6  n.21.

B e c a u s e  a p p r o p r i a t i v e  rights a c c r u e  b y  virtue o f  beneficial use, t h e y  n e e d  n o t  b e  a p p u r ­

t e n a n t  to land. Id . O w n e r s h i p  o f  l a n d  a d j o i n i n g  a  s t r e a m  is n o t  c o n s i d e r e d  a  basis for a n  

a p p r o p r i a t i v e  right. Id . W a t e r  o b t a i n e d  b y  a p p r o p r i a t i o n  m a y  g e n e r a l l y  b e  u s e d  at a n y  

place, regardless o f  its d i s t a n c e  f r o m  t h e  s t r e a m ,  so l o n g  as t h e  u s e  is beneficial. Id .
All o f  t h e  w e s t e r n  states e x c e p t  M o n t a n a  a n d  C o l o r a d o  i m p o s e  th fitional s t a t u t o r y  

r e q u i r e m e n t  that t h e  a p p r o p r i a t o i  m u s t  o b t a i n  a  p e r m i t  f r o m  t h e  proj . -te a d m i n i s t r a t o r  

b e f o r e  h r  m a y  a c q u i r e  a n  a p p r o p r i a t i v e  right. See, e .g ., W v o .  S t a t .  §§41-4-501 to -516 
(1977). F o r  a n  e x t e n d e d  discussion o f  these p e r m i t  s c h e m e s ,  s ec 5 R .  C l - A R K ,  sup ra n o t e  II, 

§ 409, at 99-107.
ia 5  R .  C l a r k ,  sup ra n o t e  II, §§ 413.1, 429.2.

14 T h e  r i p a r i a n  s y s t e m  w o u l d  b e  i n a p p r o p r i a t e  a s  [ h e  p r im a ry  m e a n s  o f  allocating a v a i l­

a b l e  w a t e r  r e s o u r c e s  in t h e  W e s t  b e c a u s e  r i p a r i a n  rights d o  n o t  d e p e n d  o n  beneficial u s e  o f  

t h e  w a t e r ,  a n d  t h e  W e s t  c a n  ill a fford t h e  l u x u r y  o f  o w n e d  b u t  u n u s e d  s t r e a m  (low. R i p a r i a n  

l a w  e v o l v e d  in E n g l a n d ,  w h e r e  w a t e r  is plentiful. T h e  E n g l i s h  ( a n d  t h e  A m e r i c a n s  living in 

t h e  w a t e r - r i c h  East) h a d  n o  i n c e n t i v e  to d e v e l o p  a  m o r e  thrifty a n d  efficient w a t e r  u s e  

s c h e m e .  See M c G o w e n ,  The Deve lopm ent o f  P o l i t i c a l In s titu tion s  on the P u b lic  D om a in , 11 W v o .  

L.J. I. 14 (1956).

15 . he p r io r i t y  d a te  o f  a  h o ld e r ’s r ig h t is u s u a lly  th e  d a te  o n  w h ich  th e  h o ld e r  in i t ia l ly
d iv e r te d  th e  w a te r . A lth o u g h  such  a n  a p p ro p r ia t io n  is n o t t e c h n ic a l ly  “ c o m p le t e "  u n t i l th e
a p p r o p r i a t o r  a c t u a l ly  p u ts  th e  w a te r  to  som e  b e n e f ic ia l use . th e  re la t io n  b a c k  d o c t r in e  p r o ­
v id es  th a t i f  he c om p le te s  th e  a p p ro p r ia t io n  w ith  d u e  d i lig e n c e , th e  a p p ro p r ia t o r 's  p r i o r i ! "  
d a te  is th e  d a te  o f  th e  in i t ia l a c t o f  d iv e r s io n . See, e .g ., C o t . o .  R e v . S t a t .  § 37-92-305(1) 
(1973); see a ls o  E ll i s , W ate r R ig h ts : W h a t They A re  a n d  H o w  They A re  C reated , 13 R o c k y  M t n .  
M ix . L . In.sT 451. 458-59 (1967); C o m m e n t . D ete rm in ing  P r io r i ty  o f  F e d e ra l Reserved  R ig h ts , 48 
C o lo .  L .  Rev 547, 551 (1977).
16 R a n q u i s t .  sup ra n o t e  12. at 6 4 6  n.2l.

17 T h e  w es te rn  s ta te s  a re  a g a in  s p li t  in to  tw o  g ro u p s . T h e  C o lo r a d o  s y s tem , e m p lo y e d  
o n ly  b y  C o lo r a d o  a n d  M o n ta n a , le a v e s  th e  e n t i re  p rocess  o f  a d ju d ic a t i o n  to  th e  c o u rts . A n  
a p p ro p r ia t iv e  c la im a n t  file s  a  p e t i t io n  in  s ta te  c o u r t , a n d  a l l  o t h e r  o w n e rs  o r  c la im a n ts  a re  
s e rv ed  w ith  n o t ic e  as re q u ir e d  b y  s ta tu te . See, e .g ., C o lo .  R e v . S t a t .  §  37-92-302 (1973 &
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rights of the appropriators participating in the hearing as against the 
entire world. A water adjudication sHctly quantifies a holder’s rights 
and limits his entitlement to his original appropriation, unless he either 
claims further amounts of unappropriated water or purchases the rights 
of another appropriator.18

Principles of strict quantification and rigid control underlie the 
prior appropriation systems employed by the western states. Federal re­
served water rights, on the other hand, are usually awarded without 
quantification and may exist independent of any use. Thus, when fed­
eral reserved rights are imposed upon these appropriative water use 
schemes, fundamental incongruities appear.19

B. The Development of the Winters Doctrine of Federal Reserved 
Rights

1. Expansion o f  the Reserved R ights Doctrine: From Winters to 
Cappaert

From 1908 through the 1970s, the United States Supreme Court 
steadily expanded the scope of the Winters doctrine of federal reserved 
water rights.20 By nature, federal reserved rights differ fundamentally 
from appropriative rights established under state law.21 The C ourt’s ex­
pansive application of the reserved rights doctrine during this period 
aggravated this inherent conflict between the two types of water 
rights.22

The Supreme Court first announced the doctrine of federal re­
served water rights in the 1908 case of Winters v. United States.23 In 1888, 
one year before Congress admitted M ontana to the Union, it established 
by treaty the Fort Belknap Indian Reservation in the M ontana T erri­
tory. Winters and others sought to dam the Milk River, which flows

S u p p .  1983). E a c h  p a r t i c i p a n t  is r e s p o n s i b l e  for p r o d u c i n g  his o w n  e v i d e n c e  at trial to p r o ­

tect o r  establish his w a t e r  right. Ellis, sup ra n o t e  15, at 462.

T h e  o t h e r  states, w h i c h  e m p l o y  p e r m i t  s y s t e m s ,  set sup ra n o t e  12, u s e  t h e  N e w  M e x i c o

s y s t e m  o f  a d j u d i c a t i o n .  T h i s  s y s t e m  also i n v o l v e s  t h e  courts, b u t  t h e  state e n g i n e e r ’s office

m a k e s  a n  initial d e t e r m i n a t i o n  o f  fact as to t h e  rights o f  t h e  parties. See, e .g .. .\R IZ . R e v . 

S t a t .  A n n . § 4 5 - 2 5 7  ( S u p p .  1983). T h i s  d e t e r m i n a t i o n  is t h e n  subject to c h a l l e n g e  b y  t h e  

parties at t h e  a d j u d i c a t i o n .  Ellis, sup ra n c t c  15, at 4 6 2 .

IB O n l y  a  s m a l l  a m o u n t  o f  u n a p p r o p r i a t e d  w a t e r  r e m a i n s  in t h e  W e s t .  M a n y  s t r e a m s  

are o v e r a p p r o p r i a t e d ,  w h i c h  m e a n s  that t h e  a g g r e g a t e  q u a n t i t y  o f  all t h e  w a t e r  rights 

c l a i m e d  f r o m  t h e  s t r e a m  e x c e e d s  t h e  a c t u a l  s t r e a m  flow. See su p ra  n o t e  1 a n d  a c c o m p a n y i n g  

text: C o m m e n t ,  sup ra n o t e  15, at 5 5 1  n.26. J u n i o r  h o l d e r s  u n a b l e  to d r a w  w a t e r  m u s t  w a i t  

until s t r e a m  f l o w  increases o r  until s e n i o r  h o l d e r s  relinq u i s h  their rights. See id. at 5 5 1 - 5 2  &. 
n.26.

15 See m fra  n o t e s  1 0 2 - 1 5  a n d  a c c o m p a n y i n g  text.

2° See m fra  n o t e s  2 3 - 5 7  a n d  a c c o m p a n y i n g  text.

21 See m fra  n o t e s  1 0 2 - 1 5  a n d  a c c o m p a n y i n g  text.

2 2  See m fra  n o t e s  1 1 6 - 2 0  a n d  a c c o m p a n y i n g  text.

2 3  2 0 7  U . S .  5 6 4  (1908).
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through the Fort Belknap reservation.24 The Court recognized the con­
flicting inferences arising from the treaty’s silence as to the Indians’ 
water rights; nonetheless, the Court held that the treaty had im plicitly 
reserved a sufficient quantity of water for the Indians to irrigate their 
land.25

In Federal Power Commission v. Oregon (Pelton D am ),26 to the astonish­
ment of western water lawyers,27 the Court indicated that the Winters 
doctrine might extend to non-Indian federal lands.28 In Pelton Dam, the 
Federal Power Commission issued a license to the Northwest Power 
Supply Company, allowing it to build the Pelton Dam on the Deschutes 
River in Oregon. One terminus of the dam was to be on federal Indian 
land, and the other terminus was to be on federal non-Indian land.29 
The state of Oregon argued that under the Desert Land Act of 1877,10 
which requires the federal government to obtain water rirhts for federal 
lands in accordance with state law,31 the state must give its consent 
before the dam could be built.32 The Court distinguished between pub­
lic lands, which belong to the federal government because no one has 
yet claimed them, and reserved lands, which the federal government has 
withdrawn from the public realm and which are no longer subject to 
private appropriation or disposal.33 The Court then held that the De­
sert Land Act of 1877 applied only to public lands, and not to reserved 
lands.34 Therefore, the sponsors of the Pelton Dam project did not need 
the permission of the state of Oregon to build the dam.35 The Court

24 Id . at 565.

25 Id . at 5 7 6-77. T h e  C o u r t  d e c l a r e d  that "(t)he p o w e r  o f  t h e  G o v e r n m e n t  to r e serve t h e

w a t e r s  a n d  e x e m p t  t h e m  f r o m  a p p r o p r i a t i o n  u n d e r  t h e  state l a w s  is n o t  d e n i e d ,  a n d  c o u l d  n o t

be. . . . T h a t  the G o v e r n m e n t  d i d  reserve t h e m  w e  h a v e  d e c i d e d ,  a n d  for a  u s e  w h i c h  w o u l d  

b e  necessarily c o n t i n u e d  t h r o u g h  years." Id . at 5 7 7  (citations o m i t t e d ) .  T h e  C o u r t  also h e l d  

that M o n t a n a ' s  s u b s e q u e n t  a d m i s s i o n  to t h e  U n i o n  h a d  n o  effect o n  t h e  treaty's implicit 

reservation o f  w a ter. Id .
2 6  3 4 9  U . S .  4 3 5  (1955).

27 See, e.g ., Treleasc, F ed e ra l Resen  ed  W a te r R ig h ts  S ince P L L R C , 5 4  Dfc.V L.J. 4 7 3  (1977). 

Professor T r e l e a s e  w a s  a  p r a c t i c i n g  w a t e r  l a w y e r  w h e n  t h e  C o u r t  d e c i d e d  P e lton  D a m  a n d  his 

c o m m e n t s  indicate t h e  g e n e r a l  c h a o s  c a u s e d  b y  t h e  decision:

A t  n o  t i m e  prior to 1 9 5 5  d i d  I e v e r  h e a r  a  s u g g e s t i o n  that t h e  re s e r v e d  rights

d o c t r i n e  w a s  a n y t h i n g  b u t  a  special q u i r k  o f  I n d i a n  w a t e r  law.

T h i s  c a s e  w a s  a  real b o m b s h e l l ,  a n d  it certainly lit a  fire u n d e r  w e s t e r n  

w a t e r  lawyers. . . . |A| n u m b e r  o f  w e s t e r n  state w a t e r  officials a n d  o t h e r s  

raised a  c h o r u s  o f  protest at this reversal o f  w h a t  t h e y  h a d  a l w a y s  t h o u g h t  to 

b e  t h e  law.

Id . at 4 7 5 - 7 7  (footnotes o m i t t e d ) .

28 P e lton  D am . 3 4 9  U . S .  at 448.

29 Id . at 437-38.

4 3  U . S . C .  §§ 3 2 1 - 3 9  (1976).

31 P e lton  D am . 3 4 9  U . S .  at 448.

32 Id . at 4 4 0 - 4 7

33 Id . a t 4 4 3 -4 4 .
34 I d  at 4 4 0 -4 8 .
35 Id . a t 4 5 2 .
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thus implied that federal reserved lands, both Indian and non-Indian, 
are not subject to state water law .36

The Court explicitly extended the Winters doctrine to non-Indian 
federal reservations in Arizona v. California {Arizona / ) .37 Arizona I  began 

as a dispute among several western states over each state’s share o f the 
waters of the Colorado R iv e r .38 Th e  United States intervened to protect 
its claims to water for five Indian reservations and several w ildlife ref­
uges, recreational areas, and national forests.39 W riting for the Court, 
Justice Black declared that the federal government, through Congress 
and the executive,40 had im p lic it ly  reserved a sufficient quantity o f 
water to accommodate the purposes of the Indian reservations and the 
non-Indian federal lands.41 Th u s, the Court not only reaffirmed the v ia ­
b ility  o f the reserved rights doctrine, but also expanded the doctrine’s 

scope by applying it to non-Indian federal lands.

In Arizona /, the Court also questioned whether the special master 

appointed to the case correctly determined the quantity of water that 
the government intended to reserve for the federal enclaves.42 In  earlier 
reserved rights cases, the Court had not closely examined what quantity 

of water was necessary to satisfy the purposes o f the reservations, per­
haps because those purposes were clearly lim ited. Furthermore, in ex­

amining the purposes of the reservation, the Court seemed to stress the 
present purposes.43 In Arizona I, however, the Court noted ('rat the 
water set aside for the Indian reservations “ was intended to satisfy the 

future as well as the present needs o f the Indian Reservations and . . . 
that enough water was reserved to irrigate all the practicably irrigable 
acreage on the reservations. ” 44 Th e  C ou rt’s language could mean that 
the “ purpose”  of a federal reservation might be expanded; thus, the

36 Id . at 448. T h e  C o u r t  n o t e d  that:

T h e  l a n d s  b e f o r e  u s  in this c a s e  a r e  n o t  " p u b l i c  l a n d s "  b u t  "reservations."

E v e n  w i t h o u t  [the] e x p r e s s  restriction o f  t h e  D e s e r t  L a n d  A c t  to s o u r c e s  o f  

w a t e r  s u p p l y  o n  p u b l i c  lands, t h e s e  A c t s  w o u l d  n o t  a p p l y  to r e s e r v e d  

lands. . . . [I]l is e n o u g h  . . .  to r e c o g n i z e  that these A c t s  d o  n o t  a p p l y  to 

this license, w h i c h  relates o n l y  to t h e  u s e  o f  w a t e r s  o n  rtse n a tiu n s o f  the U n i t e d  
States.

Id . ( e m p h a s i s  a d d e d ) .

37 3 7 3  U . S .  5 4 6  (1963).

18 Id . at 5 5 0 - 5 1  (the states i n v o l v e d  w e r e  A r i z o n a .  C alifornia. N e v a d a ,  N e w  M e x i c o ,  a n d

U t a h ) .

■>'• Id . at 5 5 1  n.3, 595.

to Id . at 598. T h e  C o u r t  h a d  n o t  p r e v i o u s l y  h a d  o c c a s i o n  to d e c i d e  w h e t h e r  t h e  e x e c u ­

tive c o u l d  create a  H 'in le rs right.

Id . at 6 0 0 - 0 1 .

«  Id .
43 3 'ft. f  e . U n i t e d  States v. P o w e r s ,  3 0 5  U . S .  5 2 7  ( 1 9 3 9 )  ( I n d i a n s  a n d  their s u c c e s s o r s  in

interest n e e d e d  w a t e r  for irrigation o f  l i m i t e d  acreage); W i n t e r s  v. U n i t e d  States, 2 0 7  U . S .  5 6 4

(19081

44 A rizo na  / . 3 7 3  U . S .  at 6 0 0  ( e m p h a s i s  a d d e d ) .
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quantity of the water guaranteed by the Winters right might also be 
increased.

The Court next addressed the reserved rights doctrine in the case of 
United States o. D istrict Court in andfor the County o f  Eagle {Eagle County).** 
In that case, the Court first showed concern with the federal-state ten­
sions generated by judicial recognition of Winters rights. At issue was 
the scope of the McCarran Amendment,46 which provides for a limited 
waiver of the United States’ sovereign immunity in water rights adjudi­
cation.47 The amendment allows the United States to be joined as a 
party defendant in state water adjudications, but in Eagle County, the 
government contended that this waiver of sovereign immunity applied 
only to water rights acquired under state law and not to reserved water 
rights.48 Writing for a unanimous Court, Justice Douglas stated that the 
McCarran Amendment was an “all-inclusive statute” which made no 
exception for reserved rights and that the waiver of sovereign immunity 
therefore applied to federal reserved rights as well as nonreserved 
rights.49 This case made the United States amenable to suit in state 
water adjudications and thus marked the C ourt’s first step toward al­
lowing the states to determine federal reserved water rights.

The Court again addressed the question of jurisdiction over re­
served rights in Colorado River Water Conservation D istrict v. United States 
{Colorado River).*0 The United States filed suit in federal district court in 
Colorado seeking a declaration of all reserved rights held by the federal 
government, in its own right and as a fiduciary for certain Indian tribes, 
in the San Juan  River Basin.51 The government named as defendants 
private irrigators who presumably would claim appropriative rights to 
the same water.52 Several Colorado water conservation districts then 
intervened as defendants. One defendant subsequently filed suit in Col­
orado state court seeking adjudication of the same rights53 and joined 
the United States as a defendant under the M cCarran Amendment.54
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45 4 0 1  U . S .  5 2 0  (1971).

4 G  4 3  U . S . C .  § 6 6 6  ( 1 9 7 6 )  (also k n o w n  as t h e  M c C a r r a n  W a t e r  R i g h t s  S uits Act).

47 T h e  M c C a r r a n  A m e n d m e n t ,  4 3  U . S . C .  § 6 6 6  (1976), p r o v i d e s  in part:

C o n s e n t  is g i v e n  to j o i n  t h e  U n i t e d  S t a t e s  as a  d e f e n d a n t  in a n y  suit (1) 

for t h e  a d j u d i c a t i o n  o f  rights to t h e  u s e  o f  w a t e r  o f  a  river s y s t e m  o r  o t h e r  

source, or  (2) for th e  a d m i n i s t r a t i o n  o f  s u c h  rights, w h e r e  it a p p e a r s  t h a t  t h e  

U n i t e d  States is t h e  o w n e r  o f  o r  is in t h e  p r o c e s s  o f  a c q u i r i n g  w a t e r  rights b y  

a p p r o p r i a t i o n  u n d e r  S t a t e  l a w ,  b y  p u r c h a s e ,  b y  e x c h a n g e ,  o r  o t h e r w i s e ,  a n d  

the U n i t e d  S tates is a  n e c e s s a r y  p a r t y  to s u c h  suit.

See a ls o  in fra  n o t e  96.

48 £ a ? /e County. 4 0 6  U . S .  at 5 2 3 - 2 4 .

49 Id . at 524.

50 4 2 4  U . S .  8 0 0  (1976).

51 Id . at 805.

5 2  Id .
53 Id . at 806.

5* Id .
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The water conservation districts then moved to dismiss the federal ac­
tion, arguing that the M cCarran Amendment vested the state courts 
with exclusive jurisdiction to detcmine the reserved rights of the United 
States.55

The Supreme Court held that the M cCarran Amendment merely 
created concurrent jurisdiction in the state courts to determine federal 
water rights and did not divest the federal courts of jurisdiction.56 Nev­
ertheless, the Court held that dismissal of the federal proceeding was 
proper. The Court reasoned that if the state has a comprehensive system 
for water rights adjudication, federal water rights are more appropri­
ately determined in state court for reasons of judicial efficiency and ex­
pertise.57 The Colorado River doctrine thus creates a presumption that 
when both federal and state actions are pending for adjudication of fed­
eral reserved water rights, the federal action should be dismissed.50

Later in the same Term, the Court decided Cappaerl v. United 
States.59 The dispute in Cappaert centered on a pool of water, located 
fifty feet down inside a huge cavern that the President had reserved in 
1952 as the Devil’s Hole National Monument.60 This pool was fed by 
groundwater and was the only known habitat of a rare species of desert 
fish known as the Devil’s Hole pupfish.61 In 1968, the Cappaerts, own­
ers of a nearby ranch, began pum ping groundwater from the same aqui­
fer that fed the pool.62 As a result of the Cappaerts’ extensive pumping, 
the water level in the pool dropped, endangering the pupfish.63 The 
United States filed suit seeking an injunction to limit the Cappaerts’ 
pumping to an amount that would save the pupfish from extinction.64 
The Supreme Court unanimously decided for the pupfish and affirmed 
the modified injunction.65

Two aspects of Chief Justice Burger’s opinion in Cappaerl arc note­
worthy. First, although the C ourt’s narrow holding sustained a Winters 
right, the opinion announced a “minimal need” standard for detcrmin-

Id .
5 6  U  a i 8 0 7 -0 9 .
5 7  Id . T h e  C o u r t  n o t e d  that "(t)he c l e a r  federal p olicy e v i n c e d  b y  [the M c C a r r a n  

A m e n d m e n t !  is t h e  a v o i  ' a n c e  o f  p i e c e m e a l  a d j u d i c a t i o n  o f  w a t e r  rights in a  river s y s t e m . "  

Id . at 819. T h e  C o u r t  further r e c o g n i s e d  " t h e  availability o f  c o m p r e h e n s i v e  state s y s t e m s  for 

a d j u d i c a t i o n  o f  w a t e r  rights as t h e  m e a n s  for a c h i e v i n g  t h e s e  goals." Id .
5 B  Id . at 8 1 8 - 2 0 .

5 f  4 2 6  U . S .  1 2 8  (1976).

60 Id . at 131 &  n.l.

6 1  Id . at 132.

. « «  Id . at 133.

63 I d  at 133-34.

64 Id . at 135.

6 5  T h e  district c o u r t  p e r m a n e n t l y  e n j o i n e d  C a p p a e r t  f r o m  l o w e r i n g  t h e  w a t e r  level o f  

t h e  p o o l  b e l o w  3.0 feet, b u t  t h e  c o u r t  o f  a p p e a l s  m o d i f i e d  t h e  i n j u n c t i o n  to a l l o w  t h e  C a p -  

p a c r t s  to p u m p  as l o n g  as t h e  w a t e r  level d i d  n o t  d r o p  b e l o w  3 .3 feet. Id . at 1 3 7  n.3. 138.
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ing the quantity of water reserved by the federal government.1’6 Second, 
the Court had a clear opportunity to extend the Winters doctrine to 
groundwater but refused to do so.67 The Cappaert case thus marked a 
turning point in the Court’s reserved rights jurisprudence.

2. Narrowing the Scope o f  the Winters Doctrine: Reserved Rights after 
Cappaert

In 1978, the Supreme Court decided United States v. New Mexico 
(M imbres) , 6 6  At issue was the Rio Mimbres, which originates in the

Id . at 141. C h i e f  J u s tice B u r g e r  n o t e d  that:

T h e  implicd-reservat i o n - o f - w a t c r - r i g h t s  d o c t r i n e  . . . reserves o n l y  that 

a m o u n t  o f  w a t e r  necessairy to fulfill t h e  p u r p o s e  o f  t h e  reservation, n o  m o r e  

. . . .  Devil's H o l e  w a s  r e s e r v e d  " f o r  t h e  p r e s e r v a t i o n  o f  t h e  u n u s u a l  features 

o f  t h e  scenic, scientific, a n d  e d u c a t i o n a l  interest." . . . T h e  p o o l  n e e d  o n l y  b e  

p r e s e r v e d  . . .  to t h e  e x t e n t  n e c e s s a r y  to p r e s e r v e  its scientific interest . . . .

T h u s  . . .  t h e  level o f  t h e  p o o l  m a y  b e  p e r m i t t e d  to d r o p  to t h e  ex t e n t  that 

t h e  d r o p  d o e s  n o t  i m p a i r  t h e  scientific v a l u e  o f  t h e  pool. . . . T h e  District 

C o u r t  t h u s  tailored its injunction, v e r y  a p p r o p r i a t e l y ,  to m in im a l n ied  . . . .

Id . ( e m p h a s i s  a d d e d )  (citation o m i t t e d )  ( q u o t i n g  t h e  presidential p r o c l a m a t i o n  that e s t a b­

lished t h e  n a t i o n a l  m o n u m e n t ) .

1,7 T h e  N i n t h  C i rcuit h a d  explicitly h e l d  b e l o w  that t h e  W in te rs d o c t r i n e  a p p l i e d  to 

g r o u n d w a t e r  as svcll as to s u r f a c e  w a t e r .  U n i t e d  S t a t e s  v. C a p p a e r t ,  5 0 8  K . 2 d  3 1 J. 3 1 7  (9th 

Cir. 1974). ap 'd , 4 2 6  U . S .  1 2 8  (1976).

T h e  S u p r e m e  C o u r t  essentially e v a d e d  this issue b y  d e a l i n g  w i t h  it a m b i g u o u s l y :

N o  cases o f  this C o u r t  h a v e  a p p l i e d  t h e  d o c t r i n e  o f  i m p l i e d  reservation o f  

w a t e r  rights to g r o u n d w a t e r  . . . .  H e r e ,  h o w e v e r ,  t h e  w a t e r  in t h e  p o o l  is 

surface w ater. T h e  federal w a t e r  rights w e r e  b e i n g  d e p l e t e d  b e c a u s e  . . .  t he 

" ( g ] r o u n d w a t c r  a n d  s u r f a c e  w a t e r  a r e  p h y s i c a l l y  interrelated a s  integral parts 

o f  the h y d r o l o g i c  c y c l e "  . . . .  (S)ince t h e  implicd-rcsi rvation-of-water-rights 

d o c t r i n e  is b a s e d  o n  t h e  necessity o f  w a t e r  for t h e  p u r p -  ise o f  t h e  federal reser­

vation, w e  h o l d  that t h e  U n i t e d  S t ates c a n  p r otect its w a t e r  f r o m  s u b s e q u e n t  

diversion, w h e t h e r  t h e  diversion is o f  s u r f a c e  o r  g r o u n d  w a t e r .

4 2 6  U . S .  at 1 4 2 - 4 3  ( e m p h a s i s  a d d e d )  (citations a n d  f o o t n o t e  o m i t t e d ) .

I)H 4 3 8  U . S .  6 9 6  (1978). O n  t h e  s a m e  d a y .  J u s t i c e  R c h n q u i s t ,  t h e  a u t h o r  o f  t h e  M im bres  
m a j o r i t y  o p i n i o n ,  also a n n o u n c e d  t h e  o p i n i o n  o f  t h e  C o u r t  in C a l i f o r n i a  v. U n i t e d  S t a t e s  

( A etc M elones D a rn ) . 4 3 8  U . S .  6 4 5  (1978). In A 'etc M e lone s D am . t h e  U n i t e d  S tates a p p l i e d  to 

the state o f  C a l i f o r n i a  for p e r m i t s  to a p p r o p r i a t e  w a t e r  for t h e  N e w  M e l o n e s  D a m .  a  n e w  

r e c l a m a t i o n  project o n  t h e  S t a n i s l a u s  R iver. Id . at 6 5 1 - 5 2 .  C a l i f o r n i a  issued t h e  p e r m i t s  b u t  

limited the a m o u n t  o f  w a t e r  that t h e  project c o u l d  i m p o u n d .  Id . at 6 5 2 - 5 3 .  T h e  federal 

g o v e r n m e n t  t h e n  s o u g h t  a  declarators- j u d g m e n t  in federal district c o u r t  to a l l o w  the U n i t e d  

States to i m p o u n d  all o f  t h e  p r e v i o u s l y  u n a p p r o p r i a t e d  w a t e r  it n e e d e d  for t h e  project w i t h ­

out  o b t a i n i n g  state p e r m i s s i o n .  Id . at 6 4 7 .  T h e  district c o u r t  h e l d  that, as a  m a t t e r  o f  c o m i t y ,  

the lederal g o v e r n m e n t  s h o u l d  s e e k  a  p e r m i t  f r o m  C a lifornia, b u t  that C a l i f o r n i a  s h o u l d  o n -  

conditionallv g r a n t  the p e r m i t  if sullicient u n a p p r o p r i a t e d  w a t e r  existed. Id . T h e  N i n t h  C i r ­

cuit a l l i r m e d  b u t  h e l d  that § 8  o f  t h e  R e c l a m a t i o n  A c t  o f  I9IJ2. 4 3  U . S . C .  §§ 372 .  3 8 3  (1976). 

c o m p e l l e d  t h e  federal g o v e r n m e n t  to s e e k  state a p p r o v a l  b e f o r e  m a k i n g  the a p p r o p r i a t i o n .  

I d
A l t h o u g h  X en  M elones D am  d i d  n o t  d e a l  directly w i t h  t h e  d o c t r i n e  o f  federal r e s e r v e d  

rights, it d i d  s h e d  s o m e  light o n  t h e  r elationship b e t w e e n  t h e  w e s t e r n  states a n d  the federal 

g o v e r n m e n t  in the a r e a  o f  w a t e r  law. T h e  S u p r e m e  C o u r t  h e l d  that § 8  o f  t h e  R e c l a m a t i o n  

A c t  u f  1 9 0 2  requires t h e  U n i t e d  S t a t e s  to a c q u i r e  its a p p r o p r i a t i v e  rights to w a t e r  for projects 

in a c c o r d a n c e  ssith state l a w ,  e v e n  if t h e  state i m p o s e s  c o n d i t i o n s  u p o n  t h e  water's use. Id . at 

6 6 5 - 7 5 .  I his h o l d i n g  g a v e  t h e  states great c o n t r o l  o v e r  Tederal r e c l a m a t i o n  projects, illustrat­

ing th e  C o u r t ' s  n e w f o u n d  c o n c e r n  for t h e  states interest in c o n t r o l l i n g  t h e  w a t e r  w i t h i n  their
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Gila National Forest in New Mexico and flows through private land 
before “disappearing in a desert sink just north of the Mexican bor­
der.”69 The state of New Mexico initiated a general adjudication of 
water rights in the Rio Mimbres.70 The United States was joined as a 
party because it claimed Winters rights to the Rio Mimbres for use in the 
Gila National Forest.71 Justice Rehnquist, writing for a majority o f five 
justices, affirmed the “minimal need” standard set forth in Cappaert12 
and scrutinized the government’s proposed uses for the water.73 Con­
trary to its decision in Arizona 1, 74 the Court held that national forests 
exist for only two purposes: to preserve a supply of timber and to pro­
tect and maintain adequate water flow.75 Therefore, the government’s 
reservation of water from the Rio Mimbres could not exceed the 
amount necessary to accomplish these two purposes. The general tenor 
of the Mimbres opinion is quite unsympathetic to the government’s W in­
ters rights claims.76

borders. See W i n s t o n ,  Reborn  F ede ra lism  in  W estern W a te r L a w : The N e w  M e l o n e s  D a m  Dec/son , 
30 H a s t in g s  L.J. 1645, 1672-73 (1979).

r>° M im bres, 4 3 8  U . S .  at 6 97.

70 le i. at 697 & n . l .
71 Id . at 6 9 7-98. T h e  U n i t e d  States w a s  j o i n e d  p u r s u a n t  to t h e  M c C a r r a n  A m e n d m e n t ,

4 3  U . S . C .  § 6 6 6  (1976). 4 3 8  U . S .  at 6 9 7  n.l; see su p ra n o t e  4 7  a n d  a c c o m p a n y i n g  text.

7 - 4 3 8  U.S. at 6 9 9 - 7 0 0 ;  see sup ra n o t e  6 6  a n d  a c c o m p a n y i n g  text.

73 4 3 8  U . S .  at 6 9 8 - 7 1 8 .

74 T h e  C o u r t  in A n son a  /  expre s s l y  a d o p t e d  t h e  special m a s t e r ’s c o n c l u s i o n  t h a t  t h e  

n a t ional forests a r e  r e s e r v e d  for five p u r p o s e s .  A r i z o n a  v. California, 3 7 3  U . S .  5 4 6 ,  5 9 5  

(1963). T h e  special m a s t e r  f o u n d  that t h e  n a t i o n a l  forests exist for: "(1) t h e  p r o t e c t i o n  o f  

w a t e r s h e d s  a n d  t h e  m a i n t e n a n c e  o f  n a t u r a l  f l o w  in s t r e a m s  b e l o w  t h e  sheds; (2) p r o d u c t i o n  o f  

t i mber; (3) p r o d u c t i o n  o f  f o r a g e  for d o m e s t i c  a n i m a l s ;  (4) p r o t e c t i o n  a n d  p r o p a g a t i o n  o f  w i l d­

life; a n d  (5) recreation for t h e  g e n e r a l  p u b l i c .” N o t e ,  U n i t e d  S t a t e s  v. N e w  M e x i c o :  The  B eg in ­
n ing o j  a  T rend T ow a rd  F av o rin g  S ta te  W a te r R ig h ts  over F e d e ra l H a te r  R igh ts , 9  N . M . L .  R e v .  3 6 1 .  

3 6 4  (1979) ( q u o t i n g  S p e c i a l  M a s t e r  R e p o r t  at 96, A r i z o n a  v. California, 3 7 3  U . S .  5 4 6  (1963)).

75 M im bres, 4 3 8  U . S .  at " 0 5 - 1 3 .  T h e  U n i t e d  S t a t e s  Forest S e r v i c e’s e n a b l i n g  act, t h e

O r g a n i c  A d m i n i s t r a t i o n  A c t  o f  1897, 1 6  U . S . C .  §§473-78, 4 7 9 - 8 2 ,  5 5 1  (1982). p r o v i d e s  in

part: " N o  natio n a l  forest shall b e  established, e x c e p t  to i m p r o v e  a n d  protect tJtc forest w i t h i n

th e  b o u n d a r i e s ,  o r  for : h e  p u r p o s e  o f  s e c u r i n g  f a v o r a b l e  c o n d i t i o n s  o f  w a t e r  flows, a n d  to

furnish a  c o n t i n u o u s  s u p p l y  o f  t i m b e r  . . . . ” /«/§  475 .  In M im b res t h e  g o v e r n m e n t  a r g u e d

that t he A c t  established n a t i o n a l  forests for t h r e e  p u r p o s e s :  to p r e s e r v e  a  s u p p l y  o f  t i m b e r ,  to

protect w a t e r  flow, a n d  a d d i t i o n a l l y  to i m p r o v e  a n d  protect t h e  forest in general. 4 3 8  U . S .  at

7 0 7  n.14. T h i s  third o b j e ctive w o u l d  b e  a c c o m p l i s h e d  b y  r e s e r v i n g  " m i n i m u m  instrcani H o w s

for aesthetic, recreational, a n d  fish-prcscrvation p u r p o s e s .’’ Id . at 705. T h e  C o u r t ,  c o n s t r u i n g  

t h e  A c t  n a r r o w l y ,  h o w e v e r ,  r e c o g n i z e d  o n l y  t h e  first t w o  p u r p o s e s :  " F o r e s t s  (will| b e  c r e a t e d  

only T o  i m p r o v e  a n d  protect t h e  forest w i t h i n  t h e  b o u n d a r i e s . '  or, in  o the r w ords, 'for t h e  

p u r p o s e  o f  s e c u r i n g  f a v o r a b l e  c o n d i t i o n s  o f  w a t e r  H o w s ,  a n d  to l u rnish a  c o n t i n u o u s  s u p p l y  o f  

t i m b e r .”' td. at 7 0 7  n . 1 4  ( e m p h a s i s  in original) ( q u o t i n g  1 6  U . S . C .  § 4 7 5  (1982)). T h e  

C o u r t ' s  restrictive r e a d i n g  o f  t h e  A c t  is certainly plausible, b u t  p e r s u a s i v e  a r g u m e n t s  c a n  b e  

m a d e  I r o m  the legislative history o f  t h e  A c t  in s u p p o r t  o f  t h e  g o v e r n m e n t ’s r e a d i n g .  See. e.g ., 
N o t e .  I I  rHer R igh ts a n d  X a lio n a t  Forests— S o r r o w in g  the Im p lie d  Reservation  D oc trin e : U n i t e d  S t a t e s  

v. N e w  M e x i c o .  4 0  O h i o  S t .  L.J. 729. 7 4 3 - 4 7  (1979); N o t e ,  Reserved  H itte r R ig h ts  on  X a t io n a l 
Forests A lte r U n i t e d  Slates v. N e w  M e x i c o .  1 9 7 9  U t a h  L. R h V .  6 0 9 ,  6 1 7 - 2 4 .

7,1 Professor Trelease's c o m m e n t s  o n  t h e  M im b res c a s e  a r c  illustrative:
[ T h e  C o u r t  | e m p h a s i z e d  that t h e  q u a n t i t i e s  a l l o w e d  w o u l d  b e  l i m i t e d  t o  

" o n l y  that a m o u n t  o f  w a t e r  n e c e s s a r y  to fulfill t h e  p u r p o s e  o f  t h e  reservation.

B
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that a Winters right, once quantified, cannot be increased. In 1913, the 
United States instituted an action to adjudicate the reserved rights of 
the Pyramid Lake Indian Reservation and the planned Newlands Rec- 
Umation Project. These rights were finally quantified in a 1944 consent 
decree.83 The United States sued again in 1973 to obtain additional 
rights for both federal enclaves.84 Justice Rehnquist, speaking for a 
unanimous Court, invoked res judicata to bar relitigation of the United 
States’ reserved rights.85

The Court’s most recent decision in the area of federal reserved 
rights, Arizona v. San Car/os Apache Tribe o f Arizona (San Carlos A pache),86 is 
essentially a sequel to Colorado R iver.ai Several water rights claimants 
initiated general water adjudications in Arizona state courts in the mid- 
1970s.88 The United States, on behalf of itself and various Indian tribes, 
was joined as a defendant.89 Later, some of the Indian tribes whose 
rights were implicated in the state proceedings removed the state court 
actions to federal court and sought declaratory and injunctive relief to 
block further adjudication of their reserved rights in state court.90 The 
federal district court, relying on Colorado River, remanded the removed 
actions back to state court and dismissed the other federal actions with­
out prejudice.91 The tribes appealed from these dismissals and the 
Ninth Circuit reversed, holding that the Arizona statehood enabling 
act92 deprived Arizona state courts of jurisdiction over the Indians’ 
water claims.93

The Supreme Court held that despite the statehood enabling act’s 
provision that the federal government reserved exclusive jurisdiction

8;> Id . at 2 9 0 9 - 1 0 .

“•» Id .
8r> Id . at 5 9 2 5 .  T h e  N i n t h  C i rcuit h e l d  b e l o w  that t h e  T r i b e  a n d  the Project w e r e  n e i t h e r  

parties n o r  c opartics to t h e  original action: “T h e y  w e r e  n o n - p a r t i e s  w h o  w e r e  r e p r e s e n t e d  

s i m u l t a n e o u s l y  b y  t h e  s a m e  g o v e r n m e n t  a t t o r n e y s . "  U n i t e d  S lates v. T r u c k c c - C a r s o n  Irriga­

tion Dist., 6 4 9  F . 2 d  1286, 1 3 0 9  (9th Cir. 1981). T h e  c o u r t  o f  a p p e a l s  r e a s o n e d  that t h e  T r i b e  

a n d  the Project w e r e  n o t  a d v e r s e  parties b o u n d  b y  t h e  first a c t i o n  b e c a u s e  "[a|s a  g e n e r a l  

m a t t e r ,  a  j u d g m e n t  d o e s  not c o n c l u d e  parties w h o  w e r e  n o t  a d v e r s a r i e s  u n d e r  t h e  p l e a d i n g s . "  

Id . T h e  N i n t h  Circuit further c a u t i o n e d  that "[ijn r e p r e s e n t a t i v e  litigation w e  s h o u l d  b e  

especially careful n o t  to infer a d v e rsity b e t w e e n  interests r e p r e s e n t e d  b y  a  single litigant." Id . 
T h e r e f o r e ,  t h e  court r e a s o n e d ,  t h e  earlier litigation d i d  n o t  c o n c l u d e  t h e  d i s p u t e  in t h e  later 

a ction b e t w e e n  t h e  T r i b e  a n d  t h e  Project. Id . at 1309-11.

T h e  S u p r e m e  C o u r t  disagr e e d :  " W e  h o l d  that . . . t h e  interests o f  t h e  T r i b e  a n d  t h e  

Project l a n d o w n e r s  w e r e  sufficiently a d v e r s e  s o  that b o t h  a r e  n o w  b o u n d  b y  t h e  final d e c r e e  

e n t e r e d  in t h e  |first| suit." Truckee-Carson , 1 0 3  S. Ct. at 2 9 2 5 .

H«i 103 S. C t. 3 201  (1 9 8 3 ) .
87 See supra n o t e s  5 0 - 5 8  a n d  a c c o m p a n y i n g  text.

88 San  C a rlo s  Apache, 1 0 3  S. Ct. at 3 2 0 9 .

8 »  I d
« »  Id .
« '  Id .
!>-• A c t  o f  J u n e  20. 1910. ch. 3 1 0 ,  3 6  Stat. 5 5 7 ,  5 6 9  (1910).

9;) S a n  C a r l o s  A p a c h e  T r i b e  v. A r i z o n a .  6 6 8  F . 2 d  1 0 9 3  (9th Cir. 1982), re a d , 1 0 3  S. C t. 

3 2 0 1  (1983); see San  C a rlo s  Apache, 1 0 3  S. C t .  at 3 2 0 9 .
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In 1983, the Supreme Court had three occasions to address the re­
served rights doctrine. In Arizona v. California ('Arizona I I ) ,77 five Indian 
tribes represented by the United States petitioned for an increase in the 
quantity of water guaranteed by their Winters rights. The petitioners 
contended that the quantity of their rights did not conform to the 
Court’s 1963 decree in Arizona 1 .78 That decree measured the Indians’ 
reserved rights by the amount of water necessary to irrigate all of the 
“practicably irrigable acreage” on the reservations.79 In Arizona II, the 
tribes contended that the special master’s report in Arizona I  underesti­
mated this acreage.80 The Court invoked principles of res judicata to 
bar the Indians from reopening the 1963 decree, citing a strong public 
interest in finality.81

In Nevada v. United States (Truckee-Carson) ,8'- the Court again held

n o  m o r e " :  i( h e l d  that r e s e r v e d  rights exist n o t  for “s e c o n d a r y "  o r  " s u p p l e­

m e n t a l "  p u r p o s e s ,  b u t  o n l y  for t h o s e  that qualified as “direct.” “N e c e s s a r y "  

w a s  a m p l i f i e d  to “essential"; t h e  test a p p l i e d  w a s  w h e t h e r ,  if w a t e r  w e r e  n o t  

p r o v i d e d ,  “th e  p u r p o s e s  o f  t h e  r eservation w o u l d  b e  entirely d e f e a t e d . "

T h i s  w a s  a  substantial victory for t h e  w a t e r  users o f  t h e  W e s t .

Trelease. I  nea s r Fede ra lism — S la te  H 'a te r L aw s  a n d  S 'a t io n a l I t 'a le r  U ses, 55 W ash . L . R  t v .  751. 

739 (19801 (footnotes omitted) (quoting from the C appae rt and M im b res opinions).

77 1 0 3  S. Ct .  1 3 8 2  ( 1983). A riz o n a  I I  is a  c o n t i n u a t i o n  o f  A riz o n a  1, 3 7 3  U . S .  5 4 6  (1963). 

See supra notes 3 7 - 4 4  a n d  a c c o m p a n y i n g  text.

78 A rizona  11, 1 0 3  S. C t .  at 1385.

In t h e  original action, the C o u r t ,  e n d o r s i n g  t h e  m a s t e r ' s  c o n c l u s i o n ,  h e l d  that t h e  

federal g o v e r n m e n t  h a d  implicitly r e s e r v e d  e n o u g h  w a t e r  to a l l o w  t h e  I n d i a n s  to irrigate all 

o f  the " p r a c t i c a b l y  irrigable a c r e a g e "  o n  t h e  reservations. A riz o n a  /, 3 7 3  U . S .  at 600-01.
80 T h e  I n d i a n  tribes c l a i m e d  t h a t  certain irrigable l a n d s  h a d  b e e n  " o m i t t e d "  f r o m  ( h e  

master's calculations. A rizon a  I I ,  1 0 3  S. Ct. at 1391. T h e  U n i t e d  S t ates c o n t e n d e d  that these 

o m i s s i o n s  h a d  o c c u r r e d  i n a d v e r t e n t l y  d u e  to " t h e  c o m p l e x i t y  o f  t h e  case." Id . at 1 3 9 1  n.6. 

T h e  states c l a i m e d ,  h o w e v e r ,  that t h e  o m i s s i o n  w a s  a  d e l i b e r a t e  "tactical decision m a d e  to 

p o r t r a y  t h e  irrigable a c r e a g e  s t a n d a r d  as a  r e a s o n a b l e  basis for c a l c u l a t i n g  t h e  reservations' 

w a t e r  n e e d s . "  Id .
81 R e s  j u d i c a t a  w a s  technically i n a p p l i c a b l e  b e c a u s e  A riz o n a  I !  w a s  a  c o n t i n u a t i o n  o f  t h e

A rizo n a  I  litigaton, r a t h e r  t h a n  a  s e p a r a t e  action. See C .  W r ig h t ,  T h e  Law  o f  F e d e r a l

C o l  r t s  680 (4th cd. 1983); see a lso R e s ta te m e n t  (S e co n d ) o f  Ju d g m e n ts  §§ 17(1), 18(1)
(1980). T h e  C o u r t  f o u n d ,  h o w e v e r ,  t hat t h e  principles o f  finalitv b e h i n d  t h e  d o c t r i n e  o f  res

j u d i c a t a  c o m p e l l e d  its h o l d i n g  in A riz o n a  I I .  103 S. C t .  at 1392-95. T h e  C o u r t  said:

R e c a l c u l a t i n g  t h e  a m o u n t  o f  p r a c t i c a b l y  irrigable a c r e a g e  r u n s  directly 

c o u n t e r  to t h e  s t r o n g  interest in finality in this case. . . .

. . . T h e  r e c o r d  d e m o n s t r a t e s  that it w a s  t h e  u n d e r s t a n d i n g  o f  t h e  parties 

a n d  M a s t e r  Rifkind's i n t e ntion that t h e  c a l c u l a t i o n  o f  p r a c t i c a b l y  irrigable 

a c r e a g e  b e  final. T h a t  w a s  o u r  u n d e r s t a n d i n g  a s  well . . . .

. . . O u r  l o n g  history o f  resolving d i s p u t e s  o v e r  b o u n d a r i e s  a n d  w a t e r  

rights reveals a  s i m p l e  fact: T h i s  C o u r t  d o e s  n o t  r e o p e n  a n  a d j u d i c a t i o n  in a n  

original a c t i o n  to r e c o n s i d e r  w h e t h e r  initial factual d e t e r m i n a t i o n s  w e r e  c o r­

rectly m a d e .  . . .

. . . [ W J c  h a v e  d e t e r m i n e d  that t h e  principles o f  res j u d i c a t a  a d v i s e

ag ainst r e o p e n i n g  t h e  c a l c u l a t i o n  o f  t h e  a m o u n t  o f  p r a c t i c a b l y  irrigable

ac r eage. . . .

Id . (citations a n d  footnotes om i t t e d ) .

1 0 3  S. Ct. 2 9 0 6  (1983).
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over In d ian  lands in  A rizo n a , the M c C a rra n  A m endm ent94 gave the 

state courts ju risd ic t io n  in com prehensive w ate r rights ad jud ica tio ns.9S 

T h e  C o urt also reiterated the Colorado River doctrine, w h ich  established 

state courts as the preferred fora for w a te r ad jud ications in vo lv in g  fed­

eral reserved rights.96

I I
A n a l y s i s :  R e c o n c i l i n g  t h e  P r i o r  A p p r o p r i a t i o n  

D o c t r i n e  a n d  t h e  W i n t e r s  D o c t r i n e

T h e  western states developed the p rio r appropria tion  doctrine  to 

apnortion th e ir lim ited  surface w ate r supplies fa ir ly  and effic ien tly  

am ong com peting users.97 T h e  p rio r appropria tion  system depends 

upon quantifica tion  and strict control o f  the rights o f a ll users.9" In  con­

trast, the Winters doctrine aw ards w ate r rights o f uncerta in  d im ension , 

thus in jecting  a large measure o f u n ce rta in ty  into the western states’ 

w ater use schemes.99 T h e  courts can m in im ize  the tension between the 

Winters doctrine and prio r appro p ria tio n  by  treating federal reserved 

rights in  the same m anner as o rd in a ry  ap p ro p ria tive  r ig h ts .100

A . T h e  Inherent C o n flic t Between P r io r  A p p ro p ria tio n  and  the 

Winters D octrine

A n  o rd ina ry  ap propria tive  rig h t, once obtained , occupies a p lace in 

the state w ater system based on its re la tive  se n io rity .101 A  Winters right, 

however, does not fit so neatly into the state w ater systems. A  federal 

reserved right differs in  three im portant w ays from  an o rd in a ry  w ater

94 4 3  U . S . C .  § 6 6 6  (1976); see sup ra n o t e  47.

95 1 0 3  S. C t .  at 3 2 1 2 .  T h e  C o u r t  stated t h a t  " w e  a r e  c o n v i n c e d  that, w h a t e v e r  l imita­

tion t h e  E n a b l i n g  A c t s  o r  federal policy m a y  h a v e  originally p l a c e d  o n  state c o u r t  jurisdiction 

o v e r  I n d i a n  w a t e r  rights, t h o s e  limitations w e r e  r e m o v e d  b y  t h e  M c C a r r a n  A m e n d m e n t . "  td. 
(footnotes o m i t t e d ) .

96 Id . at 3 2 1 2 - 1 6 .  T h e  C o u r t  s u m m a r i z e d  t h e  p o l i c y  b e h i n d  the C o lo rado R u e r  d o c t r i n e  
a n d  a p p l i e d  it to t h e  instant case:

T h e  M c C a r r a n  A m e n d m e n t ,  as i n t e r p r e t e d  in C o lo rado R u e r , a l l o w s  a n d  e n ­

c o u r a g e s  state c ourt' i u n d e r t a k e  t h e  task o f  q u a n t i f y i n g  I n d i a n  w a t e r  rights 

in the c o u r s e  o f  c o m p r e h e n s i v e  w a t e r  a d j u d i c a t i o n s .  . . .

. . [ A s s u m i n g  that th e  state a d j u d i c a t i o n s  a r e  a d e q u a t e  to q u a n t i f y  t h e

rights at issue in t h e  federal suits, a n d  t a k i n g  i n t o  a c c o u n t  . . . t h e  expertise 

a n d  a d m i n i s t r a t i v e  m a c h i n e r y  a v a i l a b l e  ot t h e  state courts, t h e  i n f a n c y  o f  t h e  

federal suits, the g e n e r a l  judicial bias a g a i n s t  p i e c e m e a l  litigation, a n d  t h e  

c o n v e n i e n c e  to t h e  parties, w e  m u s t  c o n c l u d e  t h a t  t h e  District C o u r t s  w e r e  

correct in d e f e r r i n g  to t h e  state p r o c e e d i n g s .  

td. at 3 2 1 4 - 1 5  (footnotes o m i t t e d ) ;  see a lso  su p ra n o t e  5 7  a n d  a c c o m p a n y i n g  text.

97 See supra n o t e s  1 1 - 1 9  a n d  a c c o m p a n y i n g  text.

9 "  See td.
99 See tn jta  n o t e s  101-21 a n d  a c o m p a n y i n g  text.

100 See in fra  n o t e s  1 2 2 - 3 5  a n d  a c c o m p a n y i n g  text.

101 See T r e l case, supra n o t e  27. at 474.
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right established under the prior appropriation doctrine.102
First, the creation and maintenance of a Winters right does not de­

pend on any use, beneficial or otherwise.103 The reserved right may lie 
dormant for many years, set aside for some future use.104 The priority of 
such a reserved right dates from the establishment of the federal reserva­
tion.105 Junior holders of water rights may use this federally reserved 
water during “dorm ant” periods, but the federal government may exer­
cise its reserved right and preempt these junior users at any tim e.100 In 
contrast, holders of ordinary appropriative rights must maintain a bene­
ficial uje of their water or lose their rights.107

Second, a W inters right generally is not quantified.100 To determine 
the quantity of a reserved right, a court must examine the purposes of 
the reservation of land set aside by Congress.109 Until quantified in an 
adjudication, the size of a Winters right remains completely uncertain.110 
Nevertheless, the right exists, with its priority dating from the establish­
ment of the reservation of land.111 Ordinary appropriative rights, how­
ever, are not legally recognized until they are quantified and 
adjudicated.11'2

Third, a federal reserved right need not be recorded.113 In the re­
served rights cases, the Supreme Court has consistently recognized unre­
corded federal reserved rights.114 Claimants of ordinary appropriative 
rights, by contrast, will lose their rights if they do not fix them in a water 
adjudication.113

Because of the striking differences between federal reserved rights 
and appropriative rights, the continuing coexistence of the two poses 
serious questions. The tension between federal reserved rights, which

i°'-’ Id .
ICJ J td .; see a ls o  A b r a m s ,  Reserved  H a le r  R ig h ts , In d ia n  R ig h ts  a n d  the A a rro ivm g  Scope o f  F e d e ra l 

Ju risd ic t io n : The C o l o r a d o  R i v e r  D ec is ion . 3 0  S t a n .  L. R e v .  I 111. 1 1 1 3  (1978).

104 See T r e l c a s c ,  supra n o r c  27. at 4 7 4 .

1 0 5  Trelcasc, sup ra n o t e  76, at 756: see C o m m e n t ,  sup ra  n o t e  15, at 560; C o m m e n t .  F ed e ra l 
Reserved R igh ts in  H a te r : The P rob lem  o f  Q uan tijic a tion , 9  T e x .  T e c h  L. R e v .  89, 9 3  ( 1 9 7 7 )  

( " [ M | o s t  reservations w e r e  c r e a t e d  a r o u n d  t h e  t u r n  o f  t h e  c e n t u r y  a n d  h a v e  that t i m e  a s  a  

priority date.").

IOt> Trelcasc. sup ra n o t e  76, at 756.

107 See sup ra n o t e s  1 2 - 1 3  a n d  a c c o m p a n y i n g  text.

I O H  Trelcasc, sup ra n o t e  27, at 474.

1,19 See, e g ,  C a p p a e r t  v. U n i t e d  States, 4 2 6  U . S .  128. 141 ( 1 9 7 6 )  ( " T h e  i m p l i e d - r c s e r v a -  

tion-of-watcr-rights d o c t r i n e  . . , reserves o n l y  t h a t  a m o u n t  ol w a t e r  n e c e ssary to fulfill t h e  

p u r p o s e s  o f  t h e  reservation, n o  m o r e . " ) .

1,0 C o m m e n t ,  sup ra n o t e  105, at 9 3 - 0 4 .

111 Trelcasc. sup ra n o t e  76, at 756; C o m m e n t ,  sup ra  n o t e  15. at 5 6 0 ;  C o m m e n t ,  su p ra  n o t e  
105, at 93.

■ IS  See tup ra n o t e s  1 7 - 1 8  a n d  a c c o m p a n y i n g  text.

11 J  Trelcasc, sup ra n o t e  27. at 474.

114 See, e g ,  A r i z o n a  v. C alifornia, 3 7 3  U . S .  5 4 6 ,  5 9 8 - 6 0 0  (1963); U n i t e d  S t a t e s  v. P o w e r s ,  

3 0 5  U . S .  527. 5 3 2 - 3 3  (1939); W i n t e r s  v. U n i t e d  States, 2 0 7  U . S .  564, 5 7 7  (1908).

115 See supra n o t e s  1 7 - 1 8  a n d  a c c o m p a n y i n g  text -.see a ls o  C o m m e n t ,  supra n o t e  15, at 5 5 1 .

B
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exist “in a state of uncorrelated mystery,” 116 and appropriative rights, 
which are strictly quantified and controlled, is all too clear. W inters 
rights threaten the West in two ways: because they are not based on use, 
Winters rights allow water to go unused; because they are uncertain, 
they interfere with public and private decisions. The resulting uneasi­
ness and frustration that western water users feel has led to melodra­
matic descriptions o f the Winters doctrine as “ ‘a first mortage of 
undetermined and indeterminable magnitude’ ” u7 and as a “ ‘sword of 
Damocles’ hanging over ‘every title to water rights to every stream  
which touches a federal reservation.’ ” 118 The reserved rights doctrine 
has not yet caused western appropriative water users any substantial 
harm.119 Nevertheless, future assertion of reserved rights may cause seri­
ous problems in the West, as more users compete for less available 
water.120

The Supreme Court, demonstrating some sensitivity to the states’ 
concerns over reserved rights, has begun to circumscribe the scope of the 
Winters doctrine. The Court’s new decisions make federal reserved 
rights mesh more smoothly with the states’ prior appropriation w ater 
law systems.121 These efforts have eased the tension between W inters 
rights and appropriative rights.

B. Reconciliation of Prior Appropriation and the Winters Doctrine 
in Western W ater Law

Both the Winters doctrine and the doctrine of prior appropriation 
serve important functions in the West: federal reservations of land 
would be useless without sufficient water to fulfill their purposes, and 
prior appropriation has developed as a m atter of necessity to provide for 
prudent and beneficial use of the West’s most vital and scarce resource. 
Surely neither system is likely simply to vanish, thereby eliminating the 
conflict. Furthermore, the likelihood that Congress will enact com pre­
hensive legislation to effect a reconciliation is small.122 Thus, a judicial 
compromise seems to be the only possible solution. The Court's efforts 
to make Winters rights inoffensive to western states’ prior appropriation 
schemes have been a significant step in the right direction.

116 L'nitcd States v. District C o u r t  in a n d  for t h e  C o u n t y  o f  E agle, 1 6 9  C o l o .  5 5 5 .  5 8 0 ,  

4 5 8  P.'.'d 760. 7 7 2  (1969), a f f d , 4 0 1  U . S .  5 2 0  (1971).

117 A d d r e s s  b y  N o r t h c u t t  E l y  to t h e  N a t i o n a l  W a t e r  C o m m i s s i o n  ( N o v .  6, 1969). q u o te d m  
Trelcasc, supra n o t e  27, at 475.

" B  td.
1 1!) See Tielease, iu p ra  n o t e  27, at 4 7 4 - 7 5 ,  4 9 1 - 9 2 .

*-° See supra n o t e  I.

121 See m p ra n o t e s  4 5 - 4 9 .  5 6 - 9 6  a n d  a c c o m p a n y i n g  text.

122 N u m e r o u s  bills h a v e  b e e n  p r o p o s e d  s ince 1 9 5 5 ,  b u t  C o n g r e s s  h a s  p a s s e d  n o n e  o f  

t h e m .  See M o r r e a l e .  F ed e ra l-S ta te  C on flic ts  Over Ite s tem  H a te rs— A  Decade o f  A ttem pted " C la r i fy in g  
L eg is la t io n ," 2 0  R l  T C . t R S  L. R e v .  4 2 3  (1966); T r e l c a s c ,  sup ra n o t e  27. at 475.
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Federal reserved rights and appropriative rights conflict in three 
major areas: use,123 quantification,124 and adjudication and recorda­
tion.125 By molding reserved rights to make them resemble ordinary ap­
propriative rights as closely as possible, the Court can protect both the 
interests of the United States in supplying its reservations and the states’ 
interest in controlling their water supplies.

The federal reserved rights doctrine and the prior appropriation 
doctrine clash most strikingly in the area of use.120 Appropriative rights 
terminate if the appropriated water is no longer put to a continuous 
beneficial use. Appropriative rights, therefore, are concrete and ensure 
that water not go unused. Winters rights, however, exist independently 
of anv use, present or future, beneficial or otherwise. In reserving land 
for a particular purpose, Congress may have contemplated the reserva­
tion of the water required to carry out that purpose. Therefore, the 
courts should limit Winters rights to the amounts of water required by 
the government or the Indians to carry out the present purposes of the 
reservation. Since th e  Arizona I  case,127 in which the Supreme Court last 
expressly stated that the quantity of a Winters reservation may accom­
modate future as well as present uses, the Court has limited this expan­
sive interpretation of reserved rights by strictly construing the purposes 
of the federal reservations.128 The Court’s next step may be to limit 
reserved rights to those needed for immediate beneficial uses in the fed­
eral enclaves while eliminating Winters rights reserved for future 
purposes.

The prior appropriation doctrine and the Winters doctrine must be 
reconciled not only on the issue of use, but also on the issue of quantifi­
cation. At present, the controlling standard for quantifying Winters 
rights is that of “minimal need” put forth in Cappaert. 12!1 This standard 
requires the examination of the purpose of the reservation whose “mini­
mal need” must be met. Again, a court need determine only the present 
water needs of the federal enclave. The courts should eliminate such 
forward-looking standards as the “practicably irrigable acreage” meas­
ure employed by the Supreme Court in Arizona I, because they generate 
uncertainty and therefore hinder decisionmaking. In addition to avoid­
ing forward-looking standards, courts should follow the Supreme

1 - J  See sup ra n o t e s  1 0 3 - 0 7  a n d  a c c o m p a n y i n g  text.

l-’4 See supra n o t e s  1 0 8 - 1 2  a n d  a c c o m p a n y i n g  text.

See iup ra n o t e s  1 1 3 - 1 3  a n d  a c c o m p a n y i n g  text.

l- ,i See \up ra n o t e s  1 0 3 - 0 7  a n d  a c c o m p a n y i n g  text.

,-7 A r i z o n a  v. Califo r n i a ,  j 7 3  L'.S. 5 4 6  (1963).

1-’H  See L'nited S t ates v. N e w  M e x i c o ,  4 3 8  L'.S. 6 9 6 .  7 0 5 - 1 3  ( 1 9 7 8 )  ( T h e  C o u r t  n o t e d  that 

C o n g r e s s  i n t e n d e d  to r e s e r v e  w a t e r  for " d o m e s t i c ,  m i n i n g ,  milling, o r  irrigation p u r p o s e s "  b u t  

not for recreational p u r p o s e s  ( q u o t i n g  16 U . S . C .  § 4 8 1  (1976))). 

l -‘* See supra n o t e  66.
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Court’s lead in Arizona I I™  and Truckee-Carson,131 and invoke principles 
of strict finality to deny reopening the issue of quantification of Winters 
rights.

The final step is to decide how best to subject legitimate reserved 
rights to the states’ systems of adjudication and recordation. Although 
various administrative132 and legislative133 schemes have been sug­
gested, the Court’s instincts, in delegating this responsibility to the state 
courts through the Colorado R iver134 doctrine and t te Eagle County133 in­
terpretation of the McCarran Amendment, are correct. The best way to 
integrate reserved rights into the states’ prior appropriation systems is to 
determine these reserved rights in the state systems. By means of water 
adjudications, reserved rights can be recorded and defined in the same 
manner as ordinary appropriative rights.

C o n c l u s i o n

The doctrine of federal reserved water rights has the potential to 
greatly disrupt the prior appropriation systems of the western states. 
The Supreme Court, after allowing a steady expansion of the Winters 
doctrine up through the 1970s, has since shown increased solicitude for 
the rights of the states to determine how best to allocate their scarce 
waters. By strictly defining Winters rights, the Court has made the fed­
eral government’s presence as a western water user much less disruptive. 
By continuing this trend and further circumscribing the scope of the 
reserved rights doctrine, the Court perhaps can largely eliminate this 
source of federal-state tension in the western states.

Todd A. Fisher

'•io 1 0 i  S. Ct. 1 3 8 2  11983).

I "  I 0 J  S. Ct. 2 9 0 6  (1983).

• J J  S f r . e e ,  R a n q u i s t ,  sup ra n o t e  12. at 7 1 0 - 2 4 .

I'JJ See. e e , L ’.S. D e p ’t o f  Justice. A  P r o p o s e d  Bill for t h e  I n v e n t o r y i n g  a n d  Q u a n t i f i c a ­

tion o f  t h e  R e s e r v e d .  A p p r o p r i a t i v e  a n d  O t h e r  R i g h t s  to t h e  U s e  o f  W a t e r  b y  t h e  U n i t e d  

States ( J u n e  20. 1 0 7 4  draft); se t a ls o  Little, A dm in is tra tio n  o f  Feder^ ' X o n - ln d iu n  I I  'uter R ig h ts , 2 7 B  

R < x ; k v  M r s .  M l N .  L. I n s t .  1709, 1 7 7 2 - 7 9  ( 1 9 8 2 )  (discussing a d j u  lication alternatives).

1 J 4  4 2 4  U . S .  8 0 0  (1976); see a ls o  sup ra n o t e s  55. 5 8  a n d  9 6  a n d  a c c o m p a n y i n g  text.

■J5 4 0 1  U . S .  5 2 0  ( 1971); see a ls o  supra n o t e s  4 7 - 4 9  a n d  a c c o m p a n y i n g  text.
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By Jeff Romm and Kathleen Bartoloni

T h e  F o r e s t  S e r v i c e  

r e s p o n d s  after th e  

S u p r e m e  C o u r t  

w e a k e n s  its p o w e r s  

for multiple use.

I n 1978, the U.S. Supreme Court 
handed down a decision that has 
profound implications for future 

management oi national forestlands.
Commonly known as the Rio Mim­

bres decision, it  arose from conflict for 
water in the highlands of New Mexico, 
where the Rio Mimbres flows through 
the Gila National Forest and inter­
spersed agricultural areas. The Forest 
Service had claimed rights to the riv­
er's water for stock watering and for 
fisheries, wildlife, aesthetics, and rec­
reation on the Gila.

The upstream Mimbres Valley Irriga­
tion Company, which had used the river 
since the 1920s. successfully contested 
the Forest Service claim in the court 
system of New Mexico. The company 
based its claim on the principle of "first 
in time, first in right." on which New 
Mexico’s “appropriative rights" doc­
trine of water law is based. When the 
Forest Service appealed to the Su­
preme Court in the case known legally 
as U.S. v. Sew .Vfenco (438 U.S. 696). 
the agency argued its entitlement to 
the water by virtue of the "federal re­
served water right." In short, the For-

J e ff Romm is acting associate p ro fe sso r and 
Kathleen Barto lon i is research assistant. Depart 
ment o f F o re s try  and Resource Management. U n i­
versity o f Ca lifo rn ia , Berkeley.

The Rio Mlmbrts, which flown through 
the Gila Sational Forent, sparked the 
cate leading to the Supreme Court deci- 
lion.

\rkansas River. San Isabel Sational Forest. States have been given greater authority 
over water—authority lost by the federal government.

JUNE IMS 363

est Service claimed the legal right to decisions that had expanded the appli-
enough water to satisfy ttp purposes cation of the federal reserved right, at

for which Congress had.autborized ree- - thePf^qWjgt expense of state powerr 
ervarion. of'&restland jfcm; thf. ppbOgg^OCTT cfthis century; The Su-
domain. The Court dlsartSjo iia^li^t.’: j ® n f ^ ^ p | t ' ' u a e d  tK?-reserved 
doing so, substantially i hagjpffthe -e--- rights dogtrinc in its 1908 Winten v. 
gal basis for mblttple-UM phlhning on ^ U . £  ties£iori'(207 U.S. 364), which said 
the national fbreCIC. _  the f#d*r£ government would not
The fodtetiljesftyetttright, said >£C^g*ete, s ^ jp^LtisefyatiQnaflthout- 

Court, i

the Original
Act of 1897, to mean th a t Congress 
intended reserves only for the pur­
poses of maintaining timber supplies 
and favorable water flows; the reserved 
right did not apply to other purposes of 
national forest management. The 
Court opined that this judgment held 
after 19#tf as well for purposes that 
Congress had added to the Forest 
Service inundate in the Multiple Use- 
Sustained Yield Act of that year, al­
though the irrigators’ pre-1960 claim 
rendered the act irrelevant to the Rio 
Mimbres case. I f  the Forest Service 
needed water for such purposes, it 
would have to obtain it through state 
water-rights procedures (Fairfax and 
Andrews 1979).

The Rio Mimbres reversed a trend in

reserves In lu  I963aedsf6n of Ar­
izona v. California (373 U.S. 564). Us­
ing that decision, the Forest Service 
had subsequently asserted federal 
rights to water that had not been 
claimed under state law before the date 
of a forest's reservation and that was 
needed to accomplish the purposes of 
the reserve.

As a land manager, the agency’s in­
terpretation of these purposes had 
broadened as public demands upon the 
national forests had grown and diversi­
fied. The Multiple Use Act transformed 
into law the longstanding administra­
tive policy of managing national forest­
lands for recreation, range, fisheries, 
and wildlife, as well as for timber and 
watershed quaiity. The National Forest



Management Act at 1976 strengtbsnad 
thia policy by establishing a syitsm for 
multiple-uas planning or each national 
forest. But in 1978, tba Rio Mimbraa 
dsdston shifted wstsr powtrs beck to­
ward the state* and, in the process, ap­
peared to svrer tba link between the 
uaea at a national forest and the federal 
rights to water that thoea usee re­
quired.

Aa foresters know, uses at land de­
pend on the availability at water; a 
land-use plan is also a prescription at 
water needs. An agency that loses 
rights to water loees some at its power 
to manage land. A fter the Rio Mimbres 
decision, the Forest Service apparently 
was no longer able to claim reserved 
rights to water for recreation, grazing, 
fish, or wildlife. Instead, the agency 
was required either to procure needed 
water within the procedures of state 
law, possibly in competition with other 
applicants for water rights, or to obtain 
water through its powers of eminent 
domain, compensating existing righta- 
holders. Since Rio Mimbres, the Forest 
Service has been applying for state 
permits to secure water for uses from 
which the Court withdrew the re­
served right. Where national forest 
plans cannot be implemented without 
state permits for water, future state in­
fluence on national forest m anagem ent 
could ba significant.

As for most laws and policies, how­
ever, the effects of a court decision may 
rely less upon w hat the decision says 
than upon the responses it provokes. 
The Rio Mimbres decision has been 
provocative: it reversed the expansion 
of federal w ater rights at a tim e in his­
to ry  when the politics were sym pa­
thetic, but did so upon questionable in­
terpretations of congressional intent. 
For good or ill, the Suprem e C ourt has 
thrown the institu tions of forest w ater 
righ ts into considerable disarray. In 
w hat follows, we explore one sec of re­
sponses to Rio Mimbres—chose of the 
Forest Service.

The agency has used four strateg ies 
thus far to recover the security  of wa­
te r  rights tha t it had previously en ­

joyed, each with different implications 
for the agency.

Hydrological Argument

In the Rocky Mountain states, the 
Forest Service has used a hydrological 
argument to enlarge the federal re­
served water right within the Court’s 
narrow interpretation of the 1897 Or­
ganic Act.

The Rio Mimbres decision denied re­
served rights to instream uses at water 
for fisheries, aesthetic, or recreational 
purposes. But the Court also stated 
that “ securing favorable conditions of 
water flows”  was one of the two explicit 
purposes of forest reservations, and 
therefore carried an implied federal 
right to sufficient water to satisfy that 
purpose. Responding to this interpreta­
tion. the Forest Service has attempted 
to define the amount of instream flow 
that is,necessary, as Justice Depart­
ment lawyer John H ill has written, “ to 
maintain the national water collection 
and delivery system in a condition to 
deliver water to appropriators under 
favorable conditions’ " (H ill 1982). If in­
stream flows are shown to merit the 
reserved right for this purpose, then 
other forest uses that depend upon 
them will gain some degree of associ­
ated protection.

Tb validate the relationship between 
levels of instream  flow and qualities of 
forest drainage system s. Region 2 h. 
drologists have determ ined the annual 
streamflow regime—the distribution of 
flows over the year—that would main­
tain the existing condition of stream  
channels. Because the capacity of a 
channel changes when stream flows de-. 
posit more or less sedim ent chan they 
remove, the hydrologists have used 
general principles of geomorphology 
and fluid mechanics to identify’ the re­
gimes that balance sedim ent removal 
and deposition over the course of the 
year. Lesser flows would cause channel 
filling, vegetative encroachm ent, and 
consequent loss of drainage capacity. 
By determ ining the flow regime tha t 
would maintain the existing balance, 
'.he hvdrologist3 have been able to es ti­

mate the amount of water that is re­
quired to prevent a decline in the drain­
age capacities of several basins (Rosgen 
and Silvey 1983). The amount forma the 
basis for claims of instream flows under 
federal reserved water rights.

The Forest Service firs t tested this 
hydrological approach in the 1982 adju­
dication of Wyoming's Big Horn River, 
where the agency estimated that about 
78 percent of average annual water 
yields was necessary for maintenance 
of the drainage system (Rosgen and Sil­
vey 1988). The Forest Service settled 
its claims out of court after several 
months of negotiation with the state of 
Wyoming because the agency did not 
think the method of measurement was 
ready to withstand a court test Al­
though the Forest Service settled for 
only 25 percent of the amount of water 
that it had claimed, the settlement es­
tablished a precedent for acceptance of 
the instream flow principle. The princi­
ple would protect Forest Service water 
from upstream private .ulT 's and 
would use the Rio Mimbrej interpreta­
tion of purpose to broaden the uses to 
which the federal reserved right ap­
plies.

M easurem ents of physical instream  
flow requirem ents are likely to become 
increasingly influential in the future. 
T he F o rest S erv ice  feels th a t the 
method may now be strong  enough to 
w ith s ta n d  legal sc ru tin y , and the 
agency is testing  it in adjudications of 
the Rio Grande River i Rio Grande Na­
tional Forest) and the A rkansas River 
i Pike and San Isabel nationai forests) ;n 
Colorado.

Riparian Rights
The Forest Service has pursued a 

secona stra tegy  in California, where 
property  owners have "riparian  rig h ts" 
to make reasonable use of w ater that 
flows th rough  or ad jacen t to th e ir  
lands. The agency has argued tha t r a ­
tional forestlands qualify for ripanar. 
rights.

Riparian rights have significant ad­
v a n ta g e s  over th e  •‘a p p ro p r ia t i’.e 
righ ts" the Forest Service^would other
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Ate Grwtdt, Smmtm Ft NaU tm l  ftwfc ‘‘A/Ur tkt Ate Mlmbrm dccuteft, U* fkrmt Scrviei umnntlt mm m  tenfvr abU t» clmim 
rtmrvtd rifMU te mtUr ter recrtmtim, grmuMf, /TsA, or wiUUito."

wise havt to obtain under state law. 
Appropriative rights are established by 
the “ beneficial use”  of water wherever 
the use occurs. Their strength in the 
event of scarcity depends on when they 
were established relative to others on 
the same stream. They are formalized 
by a permit from the state Water Re­
sources Control Board, which certifies 
the actual quantity that is used benefi­
cially and the date on which the use 
was confirmed. Riparian rights do not 
require a state permit; they attach to 
land ownership rather than to water 
use. and their entitlement in times of 
scarcity is usually not determined by a 
permit date. Although subject to ad­

ministrative and adjudicative proceed­

ings of the Water Resources Control 

Board, riparian rights can be defended 

in the courts— the state board does not 

have ultimate jurisdiction over them, as 

.t does for appropriative rights. Finally, 

riparian rights can oe applied to any 
use. as long as it is reasonable under 

state law. This provides an advantage 
over the narrowly interpreted reserved 

right of the Rio Mimbres decision.

The Forest Service has asserted ri­

parian rights in about 65 percent of its 

claims to the state of California since 

Rio Mimbres. In recent adjudications 

of Hallett Creek (Plumas National For­

est) and Roaring Creek (Shasta-TVinitv 

National Forest), for example, the 

agency claimed riparian rights for en­

hanced flows on a high-country spnng 

for wildlife and for watering a pro­

tected elk herd. The state Water Re­

sources Control Board rejected these 

claims in its 1983 decision on Hallett

Creek. The Forest Service appealed 
the decision in the state superior court 
(Lassen County Superior Court Case 
16291) and gained a favorable judgment 
in Junn, 1984. The state is planning its 
appeal
This quiet dispute over a small spring 

displays how much national forest man­
agement has become influenced by 
state law since the Rio Mimbres deci­

sion. The Forest Service argues that a 

federal reservation possesses at least 

the same water rights as a private land- 

holding and that it3 nonconsumptive 

uses are therefore protected by the ri­

parian doctrine. The agency’s position 

is supported by California court rulings 

since 1886. which evolved the principle 

that “the United States, with respect 

to the lands which it owns in this state, 

is a riparian proprietor us to the 

streams running through such lands'' 

i P a l m e r  v. R a i l r o a d  167

Cal. 162(1917]).

The Water Resources Control Board 

argues a contrary legal principle based 

on California’s assertion at statehood of 

full powers to govern the rights that 

apply to property, whether federal or 

private: "Riparian rights do not attach 

to lands held by the government until 

such land has been transnutted to pri­

vate ownership.” or unless they are ex­

plicitly granted by the state ( M c K i n l e y  

B r o s .  v. M c C a u l e y .  215 Cal. 229 

• 1932) |. Although riparian rights at- 

•.ucn to land that was once public do­

main and now is privately owned, the 

Water Resources Control Board rejects 

the Forest Service view that the reser­

vation of a national forest from the pub­

lic domain is analogous. I f  the Forest 
Service wins its point in the Hallett 
Creek case, the agency would recover 
much at the security that it lost in Rio 
Mimbres for uses that are deemed rea­
sonable under state law.

The final decision on this Issue will 
affect the legal status of about 23 mil­
lion acres of federal reserved land in 
California and the water that drains 
from it Interpreted more broadly, the 
outcome could affect federal water 

rights on reserved forestlands through­
out the nation. It may clarify the extent 
to which the federal government 

“owned’’ water prior to reservation or 

relinquished its rights upon granting 

statehood and when opening the public 

domain to private settlement.

In short, a smail spnng has re<ur- 

recteii some basic issues about relation­

ships within a federal system of govern­

ment.

C ontro lled  .Access

As a third strategy, the Forest Serv­

ice is testing the extent of its powers to 

reguiate private uses of national forest 

water under the Federal Land Policy 

and Management Act of 1976. That act 

authorized the agency to permit or 

deny private access to water and other 

natural resources for uses on sites 

within national forest boundaries. The 

Forest Service grant3 special-use per­

mits on the basis of projects’ environ­

mental soundness. The permit author­

ity may allow the Forest Service to 

confine the scope of private water 

rights and to expand its control of w a­

ter allocation.
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Small-ical* hydroelectric develop­
ment* in the Pacific Coeet state*, and 
tnna-mcuntain dhrorsiooa ot national 
forest water to urban areaa uu the 
Rocky Mountain state*, are the major 
water project* that require Foreet 
Service special-use perm it*. The 
■fancy hae denied permit* for txane- 
mountain dh^rrona that did not meat 
environmental standard*. Thus tkr, no 
one has challenged a denial Th* Foreet 
Service has also stipulated conditions 
before granting a permit. Although 
thee* have been challenged as a “ tak­
ing" of private water rights, all such 
cases have been settled out of court 
with the conditions intact. The agency 
has not yet denied permits for hydro­
electric projects, except in one case 
where a site had been selected in a 
primitive area. Official* may be relit.- 
tant to teat the possibly superior au­
thority of the Federal Energy Regula­
tory Commission.

The Foreet Service has thus far con­
sidered applications for permits on a 
case-by-case basis. Some permit-grant­
ing personnel know which sites in their

foreet are suited or not for various wa­
ter projects, and have a mental map 
that help* them respond to or guide 
permit requests. Nevertheless, the ap­
proach place* the initiative for water 
and related land-management decisions 
with th * applicant rather than the 
agency. The policy also makes it diffi­
cult to assess the cumulative environ­
mental and management effect., of indi­
vidual projects.

As an alternative, the Forest Service 
might identify opportunities for water 
projects that do not conflict with its 
management objectives. The agency 
might specify these opportunities in 
national forest plana. It  could also treat 
water development as an explicit objec­
tive in the forest planning process. 
Both alternatives may advertise oppor­
tunities for water development and 
thereby increase pressures on national 
forest resources to an extent that the 
Forest'Service would prefer to avoid. 
But identifying or planning prospective 
water developments would also allow 
the agency to grant permits that con­
form with its national forest plans and

to strengthen the power of its permits 
with whatever authority forest plans 
have or may gain in the future. The 
choice between maintaining manage­
ment flexibility and increasing control 
of water management decisions would 
seam to depend on how strongly state 
and other federal authorities attempt 
to modify the agency's options on the 
mrional forest domain.

Subsequent Reserved Rights
Th* fourth Foreet Service strategy 

seeks reserved rights for purposes of 
th* national fbrecta that Congress leg­
islated subsequent to the 1897 Organic 
A ct According to the Multiple Use- 
Sustained Yield Act:

It is th* policy of the Congreee 
that the national forest® a rt 
established and shall bo ad­
ministered for outdoor recrea­
tion, range, timber, waters 
shed, and wildlife and flah 
purposes. The purpoeee of this 
Act are declared to be supple­
mental to, but not in deroga­
tion of, the purpoees for which 
the national forests were es­
tablished as set forth in the 
Act of June 4. 1897 [the Or­
ganic Act).

The Suprem e C ourt, in its Rio Mim­
bres decision, in te rp re ted  the "supple­
m ental" purposes to be "secondary" :o 
these specified in the Organic Act. The 
C ourt sta ted  fu rth e r th a t these o ther 
purposes were not entitled to reserved 
n g h ts  because they were not specified 
as reasons for the original forest re se r­
vation.

However, the Multiple Use .Act was 
not d ir 'c tly  at issue in the Rio Mimbres 
case, and need not have been in te r­
p reted  to achieve the dtcision. This as­
pect of the C ourt's opinion, therefore, 
seem s particularly  vulnerable to chal­
lenge.

The Forest Service contends tha t the 
Multiple Use Act implied the sam e re­
served rights for "supplem ental" pur 
poses afte r I960 as the Organic Act im 
plied for the m aintenance of tim ber 
supplies and favorable stream  flows

Arkansas River, San Isabel Sational Forest: The Colorado supreme court decided 
against federal reserved water rights hr "supplemental" uses.
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"that CoflgrMtf ^  
paved theJfultiple lJte Act The egen- 
cyV StaBrBJ* CeWbriiiafc Hallett and ^  
Rol^nc Gt**k adjudication* reter-to 
tha iflt1! praridoaa at i  baaia for poeai- -  
ble Fop^tSerrie* dcimain the future. 
Although tha Colortrfb Supreme Court 
relied otf^Rio Mimbre* and decided- 
against tedsnT reserved water rights 
for “supplemental” usee [U.S. u City 
and County of Dmvwr, 666 ftwific 2d 1 
(1982) J, the Forest Service has contin­
ued to press its claim in Utah, in adju­
dications at the Bear (Cache Natii lal 
Forest) and San Rafael (Manti National 
Forest) rivers and of the Lower Colo­
rado tributaries (Fish Lake. Dixie, and 
Manti national forests).

Im p lications

When the Supreme Court decided 
that the Mimbres Valley Irrigation 
Company had greater right to the lim­
ited flows of the Rio Mimbres than did 
the Gila National Forest for stock wa­
tering and the maintenance of instream 
uses, the court removed the absolute 
security of federal water claims for 
multiple uses. In requiring that future 
claims be governed by state law, the 
court put them to test against the 
losses they might cause to private and 
state interests. The decision increased 
the costs of fulfilling a multiple-use 
plan.

Responses that the Rio Mimbres de­
cision provokes will almost certainly 
moderate its effects. The liberties of ju­
dicial interpretation that the decision 
contains make it vulnerable to future 
court challenge, to clarifying legisla­
tion and, as the Forest Service is dem­
onstrating, to administrative reaction.

Tha Foreet..Service has responded in 
divers* and imaginative ways to regain 
contrab and reduce th*jcoetj, of water, 
that i t  tpqjiires to fu lfill its long-term 
mission. Ilfld d itio n  to tM  four strate­
gies described, the agency may apply 
others as well— depending upon the re­
sponses of the states, the courts, Con­
gress, other federal agencies, and the 
administration. The agency could exer­
cise its power of eminent domain, pay­
ing just compensation to buy rights to 
the water it needs. It might charge or 
share costs with the states for water­
shed management services. State and 
Forest Service officials might form wa­
ter councils for joint planning of forest 
water management and of the financial 
allocations management requires. The 
Forest Service might develop coopera­
tive arrangements with the Federal 
Energy Regulatory Commission for 
joint land- and water-management 
planning on the national forests.

The Forest Service may curtail the 
planned mix of outputs to match the 
availability of water-or it may propose 
to shift the mix toward timber produc­
tion, for which the agency's reserved 
right remains undiminished. The For­
est Service may possibly use its author­
ity for such decisions to gain state con­
cession of water for purposes that the 
national forests satisfy on the states' 
hehaif. The current administration's 
-mphasu on timoer and its exception­
a l  '.ante cuts of water-related Forest 
Service oudgets—which are responsive 
to the conservative winds that shaped 
the Rio Mimbres decision in the first

■£ afcsssr tr . -
./ place-may have the ironic effect of dis­

ing states from aggressively 
the potential expansion of 

states' rights that the Rio Bfimbres of­
fers.

Whatever the responses te tt, the Rio 
Mimbres has had one effect that seems 
certain to endure: It closed a previ- 

-ously open-ended federal reserved 
right that had become an anachronism 
in water-scarce and increasingly popu­
lated states of the West. The moat suc­
cessful attempts to expand Forest 
Service rights will not regain the scope 
and security that those rights previ­
ously enjoyed. In adjusting to the con­
straint of the new rules, the Fore?' 
Service can shut or reduce its piar.r.ed 
outputs, develop water-related ar­
rangements with state, private anu 
other federal interests, or increase 
allocations of staff and funds to secure 
the water conditions that its national 
forest plans require. The agency's 
choices among these possibilities are 
bound to affect the future character -if 
its organization as well as its manage­
ment of national forestlands. ■
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F r o m  t h e  M i s s o u r i  R i v e r  t o  t h e  P a c i f i c  O c e a n ,  

L a w y e r s  f o r  I n d i a n s ,  I n d u s t r i e s  a n d  I n h a b i t a n t s  

A r e  S t r u g g l i n g  O v e r  D w i n d l i n g  L i q u i d  R e s o u r c e s

B Y  JO H N  R IL E Y

T HE BATTLE IS FOR the future —  a 
battle over too many dreams and too 
litt le water that threatens to make a 

shambles of the American West’s system of 
water law.
F rom the Missouri to the Pacific, in the 

IT states where an arcane legal doctrine 
called "p r io r appropria tion" has allocated 
Western water's power and wealth for more 
than a ce n tu ry , la w y e rs fo r m ine rs , 
farmers. Indians and governments are in 
the midst of a changing historica l moment 
which is testing tha t system as never 
before.
Demand is gradua lly outstr ipp ing sup­

ply. In state after state, the water bar is 
grappling with complex new groundwater 
issues, regulatory schemes and complica t­
ed "general adjudications" of confl ic t ing 
water rights in stream basins. Established 
water rights are suddenly threatened by 
env ironm en ta l and conse rva t ion is t re ­
straints. Tradit ions of stale hegemony are

being tested by grandiose plans for out-of- 
state water export.
And all those issues are merely ligh tn ing 

bolts and thunder to the West's darkest and 
most tumultuous legal storm cloud: Indian 
water-r ign ts claims.
About 60 of those cases, large and small, 

are already in court. Combined w ith poten­
tial cla ims in v ir tu a l ly every ma jo r Wes­
tern stream basin, the estimated total —  45 
miLlion acre feet annually, equivalent to 
three times the flow of the Colorado River 
—  could, quite simply , undercut many ex­
is t ing righ ts and profoundly affect the ba­
lan ce of e co n om ic pow e r in the 
resource-rich West.

T hat, however, w on't happen easily. The 
triba l c la im s arc  being hotly contested in 
litigation  th a t som e com pare, in its a c rim o ­
ny a n d  c o m p l e x i t y ,  to a “ Ci vi l  Wa r  
battlefield."

In th a t sense, law yers agree, the high-

0  wpyright 1985, National Law Journal, reprinted with pi emission.



W h o s e  W a t e r  I s '  I t ?T h e  W e s t :

TH E T h E C G C R E  R o o s e v e lt  Oam  (rign t). 
8 0  m ile s  n o r tn e a s t  o l  P n o em x . A rtz .. is 
p a rt o* tne S a l!  R iv e r P ro je c t —  a g o o d  
ex am p le , law y e rs  say . o f  the m a s s iv e  
le c e ra i ouBtic w o n ts  tnat fu e le d  W e s te rn  
g row th  But n ow  a re  tu rn ing  ou t to  Be a  
d ouB ie -e og ed  sw o rd .

in litigation in s o u tn e rn  A riz o n a  th a t 
B egan  a  d e c a d e  a g o  an d  n ow  e n c o m ­
p a s s e s  an  e s t im a ted  8 0 .0 0 0  p a rt ie s  in 
tno S a lt and  G ila  rive r B a s in s , In d ian  
trip es  a re  c la im ing  the le d e ra l p ro je c t 
u sed  their w a te r a s  the eng in e  o l  g row th  
to r cities like P h o e n ix  and  T u c son .

T h e  litigation  is  am ong  the m o s t c o m ­
p le x  m th e  W e s t , an d  s o m e  sp e c u la te  it 
cou ld  c on tin u e  to r d e c a d e s . T h e  te n ­
s ion s  B e tw een  In d ian s an d  n on -In d ia n s  
a re  v e ry  h igh , an d  it w ou ld  Be v e ry  d iffi­
cu lt to  s tru c tu re  a  n eg o tia te d  se tt lem en t.' 
s a y s  R o d n e y  T . L ew is , g e n e ra l c o u n s e l 
to in e  G ila  R iv e r  Ind ian  C om m un .ty . a 
m a ,o r  trioa i c la im an t 'W e  re  c om m u ted  
to  fo llow ing  it d ow n  to  tne end .'

If tn ey  trunk fo r  o n e  m inu te  th ey  re  g o ­
ing to  g e t a ll th a t w a te r , thuy re  c ra z y ,' 
a n sw e rs  J a m e s  M . B u sh  o f  P h o e n ix  s 
E v an s . K itche l & J e n c k e s . P  C ., w h ich  r e ­
p re se n ts  m a jo r  m in ing  in te re s ts  in th e  r e ­
g ion . II yo u  g ra n te d  a ll th e  c la im s  an d  
tney to ok  tn e  w a te r s o m e o la c e  e ls e . 
P n o em x  w ou ld  d ry  up . a d d s  S a it R iv a r 
P ro je c t a t to rn e y  J o n  L. Ky i o l  P h o e n ix 's  
je n m n g s . S t r o u s s  and  S a lm o n .

M r. L ew is  fa u lts  su ch  h y s te ria . H e 
s a y s  the re a l figh t is fu tu re  g row th . 
B e tw een  In d ian s  'and  p e o p le  from  M in ­
n e s o ta  w h o  w an t to  re t ire  h e re .

profile  t r ib a l c la im s  m cr ely re fle c t th e  p e rv a s iv e  
e ffec ts of g row in g  W estci i  w a te r  con flic ts on th e  
legal profession .

"You can 't re a lly  ta lk  abou t an y  a c tiv ity  —  re a l 
esta te , m ining, e lec tric ity , a g r ic u l tu r e  —  w ithou t be­
ing concerned  abou t w a te r."  s a y s  J a m e s  M. Bush, 
m an ag in g  p a r tn e r  a t th e  Phoen ix . Ariz.'s E v ans , K it­
chel & Jen ckes . P.C.

"It's a n  in c re a s in g ly  con ten tious, d ifficu lt field." 
add s P au l L. B lcom . a  p rom in en t W ash ing ton . D.C.. 
w a te r  law y e r who counse ls bo th  pub lic  an d  p r iv a te  
c lien ts an d  law  f irm s  la ck in g  w a te i exp e rtise . "T he 
co n flic ts  a r e  in c re a s in g ,  a n d  th a t ' s  w h a t k e ep s  
law yers' k ids in co llege."

F EW LEGAL R U LES  a re  so  m a rb le d  in to  th e  
po litica l and  soc ia l h is to ry  of a  reg ion  a s  th e  
West's " p r io r  a p p ro p r ia t io n "  doc trin e.

E a s te rn  w a te r  law  em p loyed  th e  " r ip a r ia n "  doc ­
trin e. w h ich  g av e  ow ners o f land  a d jo in in g  a  w a te r  
body the r ig h t to its  s h a re d  u se  —  so long as th e y  did 
no t un rea so n ab ly  in te r fe re  w ith  one a n o th e r  —  and 
a lso  g ave  som e p ro tec tio n  to w a te r  a s  an  e n v iro n ­
m en ta l re sou rce .

The W est w as d iffe ren t. I t  w as bu ilt a ro u n d  water- 
in tensive  in d u s tr ie s  —  m in in g  first, th en  i r r ig a te d  
fa rm ing . W a te r w a s  sho rt, a n d  both in d u s tr ie s  r e ­
qu ired  a ssu red , c e r ta in  supp lie s  fo r lo ca tio n s th a t  
w ere  often d is ta n t from  th e  w a te r, r a th e r  th a n  s u p ­
p lies sub jec t to fu tu re  d ev e lopm en ts  by o th e r  la n d ­
ow ners a long  a  s tre am .

The c a tchw o rd s  o f th e  d o c trin e  th a t  em e rg ed  — 
"u se  it o r lose it"  a n d  " f ir s t in tim e, f i r s t  in r ig h t "  —  
encou rag ed  con sum p tion  by p rov id ing  c e r ta in ty . The 
m ore  you u sed  th e  m o re  you owned, an d  ju n io r u se rs  
would be cu t off in lim e s  of d rough t.

"T he d o c trin e  ju s t  f la t ou t ig no red  an y  e n v iro n ­
m en ta l va lues." a d d s  Prof. C h a rle s  F. W ilkinson, an 
Ind ian  and  w a ’e r  law  e x p e r t c u r r e n tly  te a c h in g  a t 
th e  U n ivers ity  of C olo rado School of Law. "U nd e r 
p r io r app ro p ria tio n , you c an  ju s t  ta k e  w a te r ou t of a 
s tre am  a n d  d ra in  it."

as  th e  W est developed, fe d e ra l po lic ie s en co u rag ed  
th e  con sum p tiv e  ph ilo sophy . F ed e ra l law  d e fe rred  to 
th e  s ta te  do c trin es . T he  fed e ra l g ov e rnm en t le ft the 
s ta le s  to work ou t th e ir  own d isp u te s  th ro u g h  in te r ­
s ta te  w a te r com pac ts , and  en co u rag ed  d eve lopm en t 
w ith  m assive, sub s id iz ed  dam . re c lam a tio n  an d  i r r i ­
g a tion  pro jec ts.

Now, law y e rs  say . th e  h and s  th a t  fed the W est a rc  
tu rn in g  a ro un d  to b ile it.

A fte r a  c en tu ry  of s t im u la t in g  a g r ic u ltu ra l .  Incus- 
t r ia l  and  popu la tio n  g row th  th ro u g h  w a te r  pron-ets, 
th e  fe d e ra l sp igo t is  ru n n in g  d ry . And. w ith  w a te r  
sup p lies a lre a d y  s tra in e d , th e  f re ew h ee lin g  a p p ro a c h  
of p r io r  a p p ro p ria tio n  is p ro v in g  to be a  double-edged 
sword.

Indeed, by m ost a cc o u n ts  th e  new  tig h t- w a tc r legal 
land scap e  in th e  W est is filled  w ith  a s s a u l ts  on m ost 
of p r io r  a p p ro p ria tio n 's  m ost s a c re d  th em es: c e r ta in ­
ty and  s tab ility , s ta te  con tro l and  e n co u ra g em en t of 
consum ption .

N 'O W K ER S  IS THAT c le a re r  th a n  in th e  In d ian  
c la im s fig h t —  an  issu e  th a t, law y e rs  say , has 
m ad e  a  m ock e ry  of s ta b il i ty  an d  c e r ta in ty

“We h ave  m o re  th a n  SO law su it3  th a t  im p a c t on 
e v e ry  m a jo r  w a te r  sy s tem ."  s a y s  Mr. B ush, who 
h ead s an  In d ian  w a te r- righ ts  c om m itte e  o f th e  West- 
rn  R eg iona l Council, a  c o n so r tium  of m a jo r  resource- 
o rien ted  bus inesses . "T ho se  law su its  w ill re su lt in 
th e  slow ing  down if n o t th e  com p le te  f ru s t r a t io n  of 
ev e ry  econom ic d ev e lopm en t p ro po sa l in th e  W est — 
In d ian  an d  non-Indian — becau se  of u n c e r ta in ty  

J t who ow ns w h a t."
"W hat's new ," add s S usan  M. W illiam s, an  In d ian  

law  sp e c ia lis t w ith  F ried . F ra n k . H a r r is  S h r iv e r  & 
K am pe lm an  in W ash ing ton . D.C.. " is  th a t  tr ib e s  a re  
in c re a s in g ly  aw a re  th a t  th ey  h av e  th e se  r ig h ts  and  
a re  m ak in g  c la im s  in g r e a te r  n um b e rs  th a n  ev e r 
before a t e x ac tly  th e  tim e  w hen  d ev e lo pm en t in te r ­
e s ts  a re  b ecom ing  keen ly  aw a re  of po ss ib le  s h o r t ­
ages. W e're In th e  eye  of th e  s to rm ."

Iron ie s abound  in  th e  h is to ry  of th e  c la im s . In th e  
1908 case  of W inters v. U.S.. 207 U.S. 564. th e  S up rem e  
C ou rt ru led  th a t  In d ian  re s e rv a tio n s  c a r r ie d  w ith  
th em  a  " re se rv e d  r ig h t"  to a ll w a te r  n e c e s s a ry  to 
fu lfill th e  re se rv a tio n 's  pu rpose, and  g a v e  th e  tr ib a l 
r ig h ts  a  p r io r ity  d a te  a s  of th e  c re a t io n  of the 
re se rv a tio n .

T h a t m ade  th em  se n io r an d  su p e r io r  to m o s t state- 
recogn ized  p rio r- app rop ria tio n  r ig h ts . M o reove r, the  
tr ib a l c la im s  a s se r t,  a t  the s am e  t im e  th e  fed e ra l 
g ov e rnm en t shou ld  h av e  been  p ro te c tin g  In d ian  w a ­
te r  r ig h ts  in its  c a p a c ity  a s  " t ru s te e "  fo r th e  trib es, it 
Instead w as using  Ind ian  w a te r in the m assiv e  re c lam a ­
t io n  p r o j e c t s  t h a t  fu e le d  n o n - In d ia n  W e s te r n  
deve lopm en t

The re su lt, s a y s  P ro fe s so r  W ilk inson, h a s been  a  
"shadow  body of law ” c loud ing  th e  v a lid ity  o f non- 
In d ian  w a te r  r ig h ts  th ro u g h o u t th e  W est —  and  a 
b a re ly  su bm erg ed  re s e n tm e n t a g a in s t th e  fe d e ra l 
g o v e rnm en t on a ll s id e s  of th e  fight. "T h e  W est ough t

to be w a lk in g  h and  in h and  to  W ash ing to n  and  s a y ­
ing. 'You c re a te d  th is  p rob lem . Now so lve it , '"  say s 
M r. Bush.

W ash ing to n  hasn't, and  th e  v a cu um  h a s  been filled 
w ith  l i t ig a tio n  — ra n g in g  from  d am ag e  su its  by 
tr ib e s  a g a in s t non-Indian d ev e lo pm en t in te re s ts  fo r 
p a s t and  ongo ing  m is a p p ro p r ia t io n  of th e ir  w a te r  .0 
a  r is in g  n um b e r o f m a ss iv e  " g e n e ra l a d ju d ic a tio n s"  
of a ll r ig h ts  in a  s t r e a m  b a s in  in itia te d  by s ta te s  o r 
p r iv a te  p a r t ie s  to c le a r  up u n c e rta in tie s .

W H A TEV ER  T H E IR  fo rm , th e  c a se s  f req u en t­
ly tu rn  in to  legal n ig h tm a re s . One re a son  is 
d is a g re em e n t o v e r th e  p ro p e r fo rum . T rib e s 

in.-ariably p r e f e r  to h av e  th e i r  c la im s  h e a rd  in fe d ­
e ra l  c o u r ts  w h ile  s ta te s  an d  non-Ind ians pres? w ith 
equa l v igo r fo r s ta te  co u rt g e n e ra l ad jud ica tio n s . 
T h e  b a tt le s  c an  la s t fo r y e a r s  a n d  th e  re su lt, s a y s  Mr. 
B loom , is th a t  "en o rm ou s re so u rc e s  a re  expended  
o v e r w h a t is e s se n tia lly  a  v e ry  s te r i le  issue."

In so u th e rn  A rizona, fo r e x am p le . In d ian  c la im s  in 
th e  G ila  and  S alt r i v e r  b a s i n  n e a r  P hoen ix  and  
T ucson  exceed  a ll a v a ila b le  w a te r, by som e e s t i ­
m a tes . by a  fa c to r  o f th ree . T ho se  c la im s  spaw ned  
one of th e  n a tion 's la rg e s t a d ju d ic a tio n s , now invo lv ­
ing on e s t im a te d  80,000 p a rtie s .

It b egan  In 1974. B u t it w a s  ju s t  tw o w eeks ago  th a t 
th e  A rizona  S up rem e  C ou rt b ro u g h t ju r isd ic tio n a l 
w ran g lin g  c lose to a n  end —  su b jec t on ly  to an  e x ­
p ec ted  pe titio n  (or c e r t io ra r i  —  by re so lv in g  th e  key 
rem a in in g  issu e  in favo r of a  s ta te  forum . U.S. i \  Supe­
r io r  C ou rt o/ the S ta te  o f  A rizona, 17623-SA.

"W e've been f ig h tin g  o v e r w h e re  w e’re  go ing  to 
fig h t to r  10 y e a rs ."  n o te s  E v a n s  K itch e l's  A lvin H. 
S h rago . who h a s  re p re s e n te d  tw o m in in g  com pan ies. 
ASARCO Inc. and  P'-elps D odge  Corp., in th e  case.

A lthough  re c en t S up rem e  C ou rt d ec is io n s c le a r in g  
th e  wa v fo r s ta te  c o u r t a d ju d ic a t io n s  m ay  lim it j u r i s ­
d ic tio n a l w ran g lin g  In th e  fu tu re , law y e rs  say. w a te r 
a d ju d ic a tio n s  p rom ise  to r e m a in  leng tny . In n o r th ­
e rn  New M exico's m a jo r  In d ian  r ig h ts  case . Neu 
M exico v .A an u x it , CIV 6639-M (D.N.M.J. for exam ple, 
law y e rs  in th e  s ta te  en g in e e r 's  o ffice filed  in federa . 
c o u rt fo r th e  e x p re s s  p u rp o se  of av o id in g  a  laborious 
fig h t o v e r ju r isd ic tio n . T h a t w a s  in 1966 —  m ore  thar. 
18 y e a r s  ago.

P a r t  of th e  p rob lem  is th e i r  h is to r ic a l com p lex ity  
In  New M exico, (or e x am p le , th e  s ta tu s  of land anc 
w a te r  r ig h ts  un d e r S pan ish  co lon ia l a dm in is tra tio n  
Is a  p ivo ta l issue, and  th e  A rizo na  c a se  involve! chai 
lenges to 1910 and 1935 decrees ag reed  to by the Depart



t a le n t  of " Ju s tic e  on beha lf of s o m t In d ian  trio es.
Bui oo servcr.i an d  p a r t ic ip a n ts  tr. In d ian  c la im s su its 

ap ron  th a t th e  key cau3c of d e lay s is u n c e r ta in ty  — both 
lepai and  te ch n ic a l — abou t how tc q u an tify  W inters 
rip h is .

T he  c le a re s t s ta n d a rd  c am e  ir. a 1963 case, w hen the 
S up rem e  C ou rt d e c la re d  th a t In d ian s w e re  en titled  to all 
w a te r  n e e d e d  to i r r i g a t e  th e  " p r a c t i c a b ly  i r r ig a b le  
a c re a g e "  on th e ir  re se rv a tio n s . A rc a n a  r  C a li fo rn ia . 313 
U.S. 516. And d eb a te  o v e r th a t s ta n d a rd  is a t  th e  co re  of the 
m ass iv e  t r ib a l  c la im s  c u rre n tly  before  th e  cou rts .

P u ttin g  n um b e rs  to a s ta n d a rd  th a t  is e q u a l p a r t s  a g r i ­
c u ltu ra l econom ic s and  hyd ro log ica l sc ience, law ye rs  say. 
u su a lly  tu rn s  in to a costly  w a r of e x p e r ts  th a t, tn the 
c o n te x t o f a  g e n e ra l  s t r e a m  a d ju d ic a t io n ,  is  fo ugh t 
be tw een  h u n d re d s  o r th o u san d s  of p a r t ie s  w ith  con flic ting  
c la im s .

"It's  like a  free-for-all." e x p la in s  Mr. S h rago .

A ND T H E  CO M PLEX  te ch n ica l is su e s  a re  m ir ro red  
by v igo rou s legal d eb a te  o v e r w h a t th e  S up rem e 
C ou rt a c tu a l ly  m ean t.

One u n reso lv ed  issue, for exam p le, is w h e th e r  th e  w a te r  
needed to c u ltiv a te  all "p ra c t ic a b ly  ir r ig a b le  a c re a g e "  Is 
tc- oe m ea su re d  by today 's techno logy  and  econom ic  c i r ­
cum sta n c e s . o r th o se  p rev a ilin g  on re s e rv a tio n s  so y e a rs
ago.

Such is su e s  aside, how ever, law y e rs  fo r non-Indians g en ­
e ra l ly  acknow ledge  th a t If th e  1963 s ta n d a rd  w e re  "c a s t in 
s ton e." th e  In d ian s  would h av e  a  v e ry  s tro n g  case.

"T ho se  who re a l ly  u n d e rs ta n d  th e  s itu a tio n  u nd e rs tan d  
th a t th e  W in te rs c la im s a re  very , v e ry  se rio u s ."  sa y s  Jon  
L. Kyi, a  law ye r a t P hoen ix 's Jen n in g s . S tro u ss  and  S a lm ­
on who re p re se n ts  a  m a jo r  non-Indian w a te r  u se r in the  
so u th e rn  A rizona litig a tion . "And u n d e r th e  Suprem e 
C ou rt's c le a re s t enunc ia tio n  of th e  s ta n d a rd  to  d a te  th ey  
would be v e ry  su b s tan tia l. B u t re a l i ty  h a s  to f i l te r  in to th is  
som ew here ."

"R e a li ty ."  to M r. Kyi an d  o the rs , m e an s  som e  re co g n i­
tion th a t  th e  S u p rem e  C ou rt "d idn 't know how little  w a te r 
th e re  w a s  com pa red  to th e  n um be r o f c la im s  th a t  m igh t be 
m ade ."  And re c en t S up rem e C ou rt cases, w h ile  not o v e r­
tu rn in g  th e  old s ta n d a rd , h a v e  re fe r re d  to In d ian  r ig h ts  a s 
a  " re a so n ab le  a p p o r tio nm en t"  of w a te r  n e c e s sa ry  to e n ­
su re  th e i r  livelihood.

"M y hunch ." s a y s  Prof. A lbert E. U tton. who le aen e s 
In d ian  and  w a te r  law  a t th e  U n iv e rs ity  of New M exico 
School o f Law. " is  th a t th e  co u rt is m ov ing  from  s tr ic t 
a d h e re n c e  to th e  p ra c tic a b ly  ir r ig a b io  s ta n d a rd  to a  m o re  
equ itab le , b a lan c in g  ap p ro ach ."

W hile In d ian  a d v o ca te s  a cknow ledge  th e  bad om ens, 
th e y  a re  a long w ay  from  g iv in g  up on the W in te rs c la im s. 
"I u n d e rs ta n d  '.he concern s." s a y s  Jo h n  E. Echonaw k, a 
law y e r and  d ir e c to r  of th e  N a tiv e  A m eric an  R ig h ts  F und  
in Bou lder. Colo., "b ec au se  of th e  g row in g  c o n se rv a tism  of 
th e  cou rt. But w n e th c r th ey  w ill a c tu a lly  back  down I don't 
know  becau se  it's a  v e ry  c le a r  p reced en t, an d  it's ra re  th a t  
tn ey  back  dow n from  a  p rec ed en t."

' W e're c e r ta in ly  go ing to p re ss  o u r  c la im s ."  add s R od ­
ney T. Lewis, g en e ra l counsel to '.he G ila  R iv e r In d ian  
C om m unity , one of s e v e ra l m a jo r  tr ib a l c la im an ts  in the  
so u th e rn  A rizona  ad jud ica tio n . "But th e  c o u rt m ay  ch ange  
th e  law ."

T h e  u n c e r ta in t ie s  on all s id e s o f th e  In d ian  c la im s issue 
h av e  g e n e ra te d  con sid e rab le  ta lk  in th e  W est of n ego tia ted  
se ttlem en ts . M any  feel th a t w h a t th e  In d ian s re a lly  need is 
"w e t w a t e r ' —  the  W estern  te rm  fo r w a te r  th a t  c an  be 
used  — and th a t  c an  com e on ly  th ro u g h  se ttlem en ts  th a t 
would com p rom ise  the p a p e r r ig h ts  in re tu rn  for federa l, 
s ta te , local and  p r iv a te  fin an c ia l a s s is ta n c e  for dev e lop ­
m en t p ro jec ts .

"T h e  need s fo r w et w a te r  and  c le a r  tit le  h ave  th e  p o ten ­
t ia l fo r b r in g in g  peop le to g e th e r."  s a y s  Ms. W illiam s of 
F r ie d  F ran k , who is c u rre n tly  invo lved  in a  n ego tia tio n  in 
Sou th  D akota . But th e  prob lem , sh e  and  o th e rs  say . is the  
fe d e ra l g ov ernm en t. A lthough  o ffic ia l po licy  is to e n co u r­
ag e  n ego tia ted  se ttlem en ts , law y e rs  on a ll s ides com p la in  
th a t  th e  po licy  is no t be ing  b ack ed  up w ith  money.

One issu e  is In d ian  re p re se n ta tio n . T h e  federa l gov ­
e rn m e n t o ften  h a s p ro p r ie ta ry  w a te r  c la im s a s  a  m a jo r 
lan dow ner an d  fid u c ia ry  re sp o n s ib ili t ie s  to m u ltip le  ir ib es 
w ith  com pe tin g  c la im s  in th e  sam e  s t r e a m  basin . As a 
re su lt. In d ian s don't t ru s t  th e  J u s t ic e  D ep a rtm en t and  the 
D e p a r tm en t of the In te r io r 's  B u rea u  o f In d ian  A ffa irs to 
re p re se n t th e ir  in te re s ts  e ffec tively .

T hey  say  it's a lm o s t im po ss ib le  fo r th em  to ne j'o tla te  
In te llig en tly  w ithou t m o re  fu nd ing  to h ire  th e ir  own inde ­
penden t law y e rs  and  expe rts . T h e  governm en t, on t te  o th ­
e r  hand, fee is it n e i th e r  c an  n o r shou ld  de leg a te  its  tru s t 
re sp o n s ib ili t ie s  an d  can 't a ffo rd  to "d u p lic a te "  effo rts, a c ­
c o rd in g  to T im o th y  Vo llm ann. a s so c ia te  so lic ito r fo r Ind i­
a n  a f fa ir s  a t th e  In te r io r  D ep a rtm en t.

But th e  b igg est p rob lem , m ost ag ree, is b u d g e ta ry  r e ­
s t r a in t  on m oney fo r In d ian  d eve lopm en t p ro jec ts.

"T he  In te r io r  D e p a rtm en t is s te a d fa s t ly  re fu s in g  ti pu t 
a n y  m oney on the tab le ."  s a y s  R and a ll T. Cox. a  W yom ing 
a s s is ta n t  a tto rn e y  g en e ra l w ho h a s  been  try in g  to w o rk  out 
a  s e t t lem en t of Ind ian  c la im s  in th e  B ig H orn R iv e r 
s t r e a m  basin . "T h e ir  people com e to sem in a rs  an il c o n tin ­
u in g  lega l e d u c a tio n  m ee tin g s  out h e re  and  g ive g re a t 
speech e s abou t se ttlem en l. bu t th en  w hen we try  to pu t a 
so lu tio n  to g e th e r it's ju s t c a te g o r ic a lly  ru led  out."

I n d i a n s ,  E x p o r

Jam es M. Bush
Mr. Bush , the managing 
partner at the Phoenix. Ar c.. 
firm of Evans. Kitchel & 
Jen ckes, P .C .. heads an i-dian 
water- -ights committee of tne 
Western Regional Council, a 
consortium of major resource- 
oriented com panies, he urges 
negotiation and says pending 
lawsuits 'will result in the slow­
ing down if not the complete 
frustration of every economic 
development proposal in the 
West because of uncertainty 
about who owns what.'

Randall T. Cox
An assistant attorney general 
in Wyoming wno has been try­
ing to work out a settlement of 
Indian claim s in the Big Horn 
River basin.- Mr. C o x 's  com­
ments are typical of many who 
say the federal government 
created the problem and now 
isn't doing enough to solve it. 
'The Interior Department is 
steadfastly refusing to put any 
money on the table,’ he says. 
'Their people come out here 
and give great speeches about 
settlement, but then when we 
try to put a solution together 
it s just categorically ruled out.'

R ip a r ia n and P r io r A p p ro p r ia t io n  S ta te s

Mjp Wjin Pnlir* Krpmt of Ihr ttmirrn Ciovrrnofl 
A vm trillion
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Tne re su lt, a rg u e s  Mr. 3 .eon;, wnr. -vas k- a tto rn e y  ir. 
tn e  3t4te e n g in e e r s  o ffice '.vncr. New Mexl&o fik riV t.j 
A am ad t c a se  in 1966. is "a  m am m o th  W estw idc !eg.il 
g r id lo ck ."  i
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Mr. Echonawk. a lawyer and di­
rector of the filative American 
Rights Fund, says the Indian 
water claim s will be vigorously 
pursued but share? the con­
cerns of others that the Su­
preme Court may be back- 
pedaling on its standards for 
quantifying Indian water rights. 
'Whether they will actually back 
down I don't know,' he says, 
'because it's a very clear pre­
cedent and it's rare that they 
back down from a precedent.'

Charles F. Wilkinson
An Indian law and water law 
specialist currently teaching at 
the University of Colorado 
School of Law , Professor Wil­
kinson points out that Indian 
rights is not the only area of 
conflict in W estern water law. A 
growing environmental ethic, 
he says , is making the water 
bar less monochromatic and 
challenging the consumptive 
philosophy that has long neid 
sw ay. 'The pressures for de­
velopment are creating scarc i­
ty. but so are the pressures for 
non-development,’ he explains.

W H IL E  IT  ATTRACTS tho m ost a tten tio n , the Ind 
an  w a te r  c la im s  fig h t is n a rd ly  th e  only m .ijor 
leg a l b a” leg round  in W este rn  w a te r. A no th e r key 

em e rg in g  issue, law y e rs  ag ree, is w a te r  expo rt. W ith in 
c re a s in g  re g u la r ity , p ropo sa ls  to ta k e  w a te r  from  one 
s ta le  an d  u se  o r se ll it in a n o th e r  a r e  c h a lle n g in g  p r io r 
a p p ro p r ia tio n 's  tra d it io n  of s ta te  con tro l.

"W ith  m c rc a s cd  w a te r  sh o rta g e s , it h a s in c re a s ed  p ro ­
m in ence ."  s a y s  Prof. D oug las L. G ran t, who te a c h e s  w a te r 
r ig h ts  a t th e  U n iv e rs ity  of Id ah o  College of Law.

T h e  a r e a  a lre a d y  h a s  seen  co n s id e ra b le  con tro v e rsy . A 
1982 p roposa l, now on hold, to use  a v a ila b le  w a te r  from  
Sou th  D ako ta  In a  coal- slu rry  p ip e lin e  to th e  E a s t  ra ised  
th r e a ts  of litig a tio n  from  d ow n s tre am  s ta te s .

A p end ing  ap p lic a tio n  from  w a te r- s ta rv ed  El Paso. T ex ­
as, to p um p  g ro u n d w a te r  from  so u th e a s te rn  New M exico 
a lre a d y  h a s  re su lte d  in re c en t fe d e ra l c ou rt d ec is ion s on 
tw o d if fe re n t an ti- export s ta tu te s . And th e re  is g row ing  
d e b a te  ov e r a  p r iv a te  co n so r tium 's  p la n  to o b ta in  w a te r 
r ig h ts  in C o lo rado  an d  sell 300.000 to 500.000 a c r e  feet a 
y e a r  to San  Diego.

In  1982, th e  S up rem e  Court g av e  im p e tu s  to su ch  p lans 
w i th  a  ru l in g  th a t  w a te r  w as an  a r t ic le  of in te r s ta te  c om ­
m e rce . S ince then, law y e rs  say . it h a s  becom e c le a r  th a t 
long-stand ing " em b a rg o "  law s w ill oe s tru c k  down, and 
th e  fa te  o f su b t le r  re s tr ic t io n s  is in c re a s in g ly  unc lear.

T h e  tre n d  h a s  s ta te s  w ith a v a ila b le  w a te r  in c re a s in g ly  
w o rr ie d  th a t  th e y  won't be ab le  to hu sb an d  it fo r th e ir  own 
fu tu re  needs, a n d  th a t  p r io r  a p p ro p r ia tio n  — u n tr am  m eied 
by e x p o r t re s t r ic t io n s  —  will a llow  th e  w a te r  to be gobbled 
up  by out-of-state m a rk e ts .

T h e  p ro sp e c t is not a  p o p u la r one. In  New Mexico, for 
e x am p le . P e te r  T. W hite, counse l to th e  s ta le  e n n n e o r. 
c o n ten d s  th e  E l P a so  p lan  will "u n d e rm in e  so v e r gn ty ." 
m ak in g  h is s ta te 's  e conom ic  fu tu re  a  v a s sa l to fa s te r 
g row th  an d  p o o re r  w a te r  m an a g em en t in. T ex a s . So far. 
how ever. E l P a so  h a s  h ad  th e  b e tte r  of th e  dou rt b a ttle r . E l 
P a s o  V. R e yn o ld s , 80-T30 ID. N.M.). I 

" I f  you p u t it in so v e re ig n ty  te rm s , it w as se ttle d  200 
y e a r s  ag o  (when th e  in te r s ta te  c om m e rc e  c lau s e  w as 
'lra f tc d l th a t  you c an  not a llow  e ac h  s ta te  to be sov e re ign  
n econom ic  te rm s ."  a n sw e rs  E l P aso 's  law yer. P ie te r  M. 

S ch enk kan  of th e  A ustin . T exas, office o f H ouston 's Vinson 
& E lk in s. "W e're  go ing  to ge t th e  w a te r."

A LTHOUGH INDIAN R IGHTS and  in te r s ta te  expo rt 
le ad  a lm o s t ev eryone 's lis t of concern s, a n tic ip a te d  
s h o r ta g e s  h av e  h ad  b ro a d e r e ffe c ts  on W estern  w a ­

te r  law  and  law yers.
In  A rizona, fo r ex am p le, a com p reh en s iv e  watcr-man- 

a g em en t code  w as a d op ted  in 1980 a s  a  cond ition  fo r fed 
o ra l fu nd ing  o f th e  C en tra l A rizona  P ro je c t, an  aqueduc t 
b r in g in g  w a te r  from  th e  C o lo rado  R iv e r  to  th e  T ucson  an c  
P h o en ix  a re a s .

t .  in c lu d e s m a n d a to ry  co n se rv a tio n  re q u ir em en ts  fo r 
w a te r  u se rs , no te s K a th y  F e rr is ,  ch ie f counse l to the 
s ta te 's  D e p a r tm e n t of W ater R esou rces, "an d  it's those 
k ind s of th in g s  th a t  c re a te  m o re  need fo r law ye rs ."

T ex a s . M r. S ch enk kan  sa y s  s h o r ta g e s  a r e  c re a t in g  "a  
lot o f w a te r- re la ted  business, a n d  it's m o re  an d  m o re  v a r ­
ied." F o r  ex am p le , he notes, a s w a te r  c o s ts  h av e  gone up. 
w a te r  r a te  c a s e s  — a  m ix tu re  of c o n tra c t law, u tility  law 
a n d  w a te r  law  — a re  "g row in g  a  g r e a t  deal in im p o r­
ta n ce ."

To som e, th e  ch an g es  re p re s e n t th e  em erg en ce  of a  con ­
s e rv a t io n is t  a n d  en v iro nm en ta l e th ic  to c h a lle n g e  th e  con ­
sum p tiv e  ph ilo sophy  th a t  once he ld  sw ay . "W e a re  see ing  
an  e n v iro n m e n ta l p e rcep tio n  of w a te r  c la sh in g  w ith  the 
p r io r  a p p ro p r ia t io n  do c trin e ,"  s a y s  P ro fe s so r W ilkinson.

He po in ts, fo r ex am p le , to th e  g ra d u a l in tru s io n  of fed­
e ra l  e n v iro nm en ta l law s and  po lic ie s in to  w a te r  q u an tity  
issu es, an d  to a  1983 C a lifo rn ia  S up rem e  C ou rt c a se  im po s­
ing  a  “pub lic  tru s t . "  s e n io r to e x is tin g  p r io r  a p p ro p ria tio n  
rig h ts , to p ro te c t th e  e n v iro nm en ta l v a lu e s  o f w a te r ­
co u rse s . N a tio n a l Audubon Society v. S u p e r io r C ou rt o f 
A lp ine  C oun ty , 656 P.2d 709 (1983).

" F o r  peop le  who see o th e r u se s  th a n  c o n sum p tiv e  uses," 
he say s, " it's  a  c e n tr a l case. T h e  p re s s u re s  fo r d eve lop ­
m en t a r e  c re a t in g  sc a rc ity , bu t so  a rc  th e  p re s s u re s  for 
non-developm ent."

M r. B loom , who w o rked  for a  c lien t on th e  lo sing  side of 
th e  C a lifo rn ia  case, a g re e s  on its  im po rta n ce . " I t  could 
h av e  a  d e sta b iliz in g , r ip p lin g  e ffe c t th ro u g h o u t th e  West." 
he say s . " I w ould be v e ry  s u rp r is e d  if e n v iro nm en ta l 
g ro u p s  don 't a t tem p t to  use  it in o th e r  s ta le s ."

And bo th  m en  ag ree, a s well, th a t  su ch  c a se s  re f le c t the  
b ro a d e r  c h a r g e s  In w h a t w as once a  n a rro w  sp ec ia lty .

"E v e n  th e  n om en c la tu re  is c h ang ing ,"  s a y s  P ro fe s so r 
W ilk inson. 'T h e  w a te r  b a r u sed  to in c lude  on ly  dev e lop ­
m en t law ye rs, bu t now it in c ludes law y e rs  fo r en v iro nm en ­
ta l g roup s, In d ian  trib es, all k ind s of d if fe ren t people."

"W hen  you s e rv e  no tic e s on 1,000 peop le m S an ta  r e  
(N.M.| fo r a  g e n e ra l s t r e a m  ad ju d ic a tio n , lo ts o f law ye rs  
s t a r t  g e t t in g  q u e s tio n s  and  so o n e r o r la te r  th ey  g e t a  w a te r 
p ra c t ic e ,"  a d d s  M r. B loom . "And th a t's  w hat's h appen ing  
th ro u g h o u t th e  W est."



Resolution No. 86-5

. P  *‘Vitv j1 Reserved Wucer Rights Adjudication

The Alaska Water Resources Board fully recognizes the need for an adminis­
trative method of adjudicating Federal Reserved Water Rights.
In the past, this Board has supported legislation which would implement an 
administrative procedure.

ttiis support was given in the 1985 legislative session to SB 150. SB 150 
would have provided the desired administrative adjudication process. It is 
this Board's understanding that the bill was not passed as a result of 
proposed general housekeeping revisions of the Alaska Water Use Act.

The ALASKA WATER RESOURCES BOARD supports legislation in the 1986 legislative 
session which would give Alaska an administrative process to adjudicate 
Federal Reserved Water Rights. Because of the problems associated with 
attaching the general housekeeping revisions to che adjudication bill, it is 
this Board's recommendation that the general revisions identified in SB 150 be 
removed from future legislation providing for administratively adjudicated 
Federal Water Rights.

Mopted this 13th day of September, 1985 
ALASKA WATER RESOURCES BOARD

• Cyril R. Wanamaker, Chairman
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SB 150 PBDFCSED AMZMKLNTS RESULTING FRCH JANUARY 22, 1986 

SENATE RESOURCES COMMITTEE HEARING

/

Section 46.15.0-(0 (Note; Hike Prink is sending a letter clarifying the

state liability question)

Amend subsection (d) to read; The connissloner's issuance of a permit under 

AS 46.15,080, or of a certificate under AS 46.15.065 or AS 46.15.120, does 

not represent a guarantee by the state to the permittee or certificate holder 

that water will be available for appropriation at a certain volume, quality, 

artesian pressure, or cost. This subsection does not, however, alter any 

rights a permittee or certificate holder may have against later 

appropriators, including governmental agencies.

Section 46.15.165(c)

II

Add a new subsection (7) to read: serve the order on all mining claimants of 

record with the United States and the State as cf the date of the order 

initiating the administrative adjudication. Failure of the commissioner to 

notify mining claimants under this subsection shall not disable the 

commissioner from otherwise adjudicating the rights of parties in the 

adjudication

(Note: If there is a way to avoid opening the door bo notice to special 

interests groups, we should do so. Records of mining claimants are fairly 

easy to obtain; however, title search-a# for other landowners within a basin 

would be very time consuming and expansive. However, Frank Hcman advised me 

he doesn't believe Senator Fahrenkamp will accept the bill without this.

The last sentence is to provide for the situation where CNR may miss a mining 

claimant during the record search and to allow the adjudication to continue 

given the emission.)



Amend this subsection to read: (3) serve the order on any person who owns or

claims lard within the adjudication area if the land is held in trust by the 

United States for the person or if the patent, deed or certificate to (the 

land from the United States was issued pursuant to 25 U.S.C. 334 (Indian 

General Allotment Act of February 8, 1887, 24 Stat, 389, as amended and

supplemented), 25 U.S.C. 372 (the Allotment Act of June 25, 1910, 36 Stat.

855), 43 U.S.C. 270-1, 270-2 (the Allotment Act of May 17, 1906, 34 Stat.

197), or any ether allotment act, or the Alaska Native Townsite Act of

Kay 25, 1926, 44 Stat. 629, and serve the order co the United States cn behlf 

of any such person;

(Note: Eruce Landon, U.S. Dept, of Justice, worked with Mike Frank and has
•

approved this language. We should explain in the letter that notice to 

specifically named agencies, such as the Bureau of Indian Affairs (BIA) can 

be named in the implementing regulations to keep the statute uncluttered by 

numerous references to numerous federal agencies. In any case, notice to the 

federal government of any trust land that might have federal reserved water 

rights must be served primarily on the U.S. Justice Department,

i

Section 46.15.165(c)(6)

Arerd this subsection to read: (6) serve any regional corporation or'village 

corporation established under the Alaska Native Claims Settlement Act, 43 

U.S.C. SS1601-1628, which has pending land selections or acquired ownership 

to lands uder that P et which are located within the adjudication area; ard

Section 46.15.165(c)(3)
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M E M O R A N D U M  S t a t e  o f  A l a s k a
Department o f Na tu ra l Resources, D iv is io n  o f Land and Water Management

TO: Commissioner Wur.nicke 
Deputy Commissioner Arno ld 
Deputy Commissioner Ba rne tt 
Water Board Members
Regiona l Managers and Water Of f  i c e r s ’ HONE n o :

DATE:

F ILE NO:

FROM : L .A . Dutton —
C h ie f , Water Management

SUBJECT:

June 5, 1985 

FILE #610.4 

265-4313

"Reserved Instream Flows 
in  the N a t io n a l Fo res ts : 
Round Two"

Th is a r t i c l e ,  re p r in te d  w ith perm iss ion from the Western Na tu ra l Resources 
L i t i g a t i o n  D ig e s t , p rov ides some va luab le in s ig h ts  to ins tream f low  rese rva ­
t io n s as fe d e ra l reserved water r ig h t s . The a r t i c l e  is p e r t in e n t to A laska 's 
wa te r resource managers because o f the two n a t io n a l fo re s ts in  Alaska ( the 
two la rg e s t in  the coun try ) and because the fe d e ra l reserved wa^er r ig h ts  in  
these n a t io n a l fo re s ts w i l l  e ve n tu a l ly be ad ju d ica te d .

We though t you would f in d  i t  o f in t e r e s t .

LAD:kmb

Enclosure

c c : Tom Hawkins 
Mike Frank 
Bob M a r t in 
Dan Easton 
Ch r is to phe r Estes 
Ann P u f fe r 
B i l l  Long 
Mike Ved iner



R E S E R V E D  I N S T R E A M  F L O W S  

I N  T H E  N A T I O N A L  F O R E S T S :  

R o u n d  T w o

by Steven J. Shupe*

)

INTRODUCTION

The role of water arising upon federally 
owned lands is of critical importance to 
the economy and the environment of the 
Western states. It has been estimated 
that 61 percent of the W:est's water supply 
originates on federal land, with more than
95 percent of the population depending 
upon such water to some extent. 'I f  In 
certain regions, this dependency is nearly 
absolute. For instance, in the Rio Grande 
area 77 percent of the average runoff 
originates on federal reservations, while
96 percent of the Upper Colorado River 
derives from such lands. 2/

The lands reserved within the National 
Forest system are by far the most signifi­
cant factor in this water supply picture. 
Runoff from the National Forests account 
for nearly nine-tenths of the total water

originating upon federal lands in the West 
3/ — runoff that is critical to supplying 
the thirsty cities, farms, and industries 
throughout this region. Not only have 
water users come to depend upon utilizing 
this water after it flows down from the 
forests, but many users have also invested 
in diversion works that withdraw water 
from within the National Forest land 
itself. Traveling through the mountains of 
the West, thousands of such reservoirs, 
ditches, and canals are encountered in the 
National Forests of the region.

In 1970, the seeds of a threat to these 
diversions were planted during a general 
stream adjudication in New Mexico, 
wherein the United States claimed a 
reserved right to flows in the Gila Nation­
al Forest for the purpose of maintaining 
the stream environment. Such instream 
flow rights were claimed to have a senior

\J  Public Land Law Review Commission, "One Third of the Nation's Land," A Report
to the President and to the Congress, (1970) at 141.

2 /  United States v. New Mexico, 438 U.S. 696, 699 (1978).
V  Public Land Law Review Commission, (n.l) at 141.

* Mr. S h u p e  is a  w a t e r  l a w y e r  a n d  c o n s u l t a n t  b a s e d  o u t  o f  D e n v e r .  H e  w a s  f o r m e r l y  a n  

A s s o c i a t e  a t  t h e  D e n v e r  l a w  f i r m  o f  D a v i s ,  G r a h a m  &. S t u b b s ,  b e f o r e  j o i n i n g  t h e  N a t u r a l  

R e s o u r c e s  S e c t i o n  o f  t h e  C o l o r a d o  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  w h e r e  h e  w a s  i n v o l v e d  in 

r e s e a r c h i n g  i s s u e s  d i s c u s s e d  in this article. H e  h u s  a l s o  w o r k e d  a s  an e n g i n e e r  f o r  t h e  

W a t e r  a n d  L a n d  R e s o u r c e s  D e p a r t m e n t  o f  B a t t e l l e  N o r t h w e s t ,  R i c h l a n d ,  W a s h i n g t o n .  H e  

r e c e i v e d  a  B S .  in C i v i l  E n g i n e e r i n g  ( 1 9 7 4 )  a n d  a n  M-S. in E n v i r o n m e n t a l  E n g i n e e r i n g  

( 1 9 7 5 )  f r o m  S t a n f o r d  U n i v e r s i t y■ a n d  a  J . D .  f r o m  t h e  U n i v e r s i t y  o f  O r e g o n  ( 1 982).
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priority relating back to the date when the 
forest reservation was created. As a 
consequence, during times of water short­
ages, they would preclude continued 
diversions by those users who subsequently 
had come to rely upon withdrawing 
streamflows above or within the forest 
boundary. Such a claim for senior in­
stream rights, if successful, would have 
had enormous implications upon Western 
water users. It is not surprising that many 
states joined as arnica curiae when the 
case reached the Supreme Court.

A collective sigh of relief was breathed by 
numerous water interests in the West 
when the Supreme Court issued its deci­
sion in United States v . New Mexico. _4/ 
The Court held that no reserved instream 
flow rights for environmental purposes 
existed within the National Forests, since 
the primary purpose of the forest reserva­
tions was statutorily limited to protecting 
the watershed and the timber resources. 
This ruling appeared to free both current 
and future water development from the 
potential constraints and uncertainties 
posed by reserved instream flow rights 
within the National Forests. Such a 
conclusion, however, was soon to prove 
false.

In Colorado, Round Two of the battle for 
reserved instream flows is currently 
taking shape. This article describes that 
battle, detailing both the technical and 
legal bases for the new claims of the 
Forest Service to instream flow rights. 
The article begins by presenting a back­
ground for these claims, summarizing the 
reserved rights doctrine and the historical 
role of water in the establishment of the 
National Forest system. It then describes 
the status of the federal claims to in- 
stream flows in the National Forests, 
including the current battle in Colorado.

The discussion concludes with an analysis 
of the probable outcome of Round Two of 
this conflict, and with some suggested 
alternatives to protracted litigation.

WATER IN THE ESTAB­
LISHMENT OF THE 

NATIONAL FOREST SYSTEM

Based on military needs, the first forest 
legislation in the United States in 1817 
gave authority to the president to pre­
serve oak timber on public lands for the 
Department of the Navy. 5j  It was not 
until the middle of that century, however, 
that general concern developed in 
Washington over the destruction and waste 
of the nation's timber. The first official 
federal concern was expressed in 1849 in 
the Report of the Commissioner of 
Patents:

"The waste of valuable timber in the 
United States will hardly begin to be 
appreciated until our population reaches 
50 million. Then the folly and short­
sightedness of this age will meet with a 
degree of censure and reproach not 
pleasant to contemplate." 6/

Although much lip service was paid to the 
idea of forest protection, and a bit of 
weak legislation was enacted over the 
subsequent decades, it took until 1891 for 
a federal bill to pass which authorized the 
president to withdraw lands from the 
public domain as timber reserves. ]_/ This 
legislation was superceded by the Organic 
Administration Act of 1897 (30 Stat. 34) 
which defined the parameters upon which 
forest reservations could be established:

"No national forest shall be established, 
except to improve and protect the forest 
within the boundaries, or for the purpose 
of securing favorable conditions of water

4/ 438 U.S. 696 (1978).
5/ 3 Stat. 347 (1817), as amended by 3 Stat. 607 (1820).
6/ Report, Com'r of Patents, 1849, Part II, p. 41.
T/ Creative Act of  March 3, 1891; 26 Stat. 1095.
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