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3. Water Supply: The water requirement for fhe mine when it is in
full operation will be 30,000 gpd. Some of this water can be
recycled, reducing the demand to 17,000 gpd. Several water 3upply 
options are being investigated. Currently the favored options 
inclule construction of a water supply reservoir on Tunnel Creek 
and supplementing this with a well field on Wilson River.

An instream flow study has been conducted by the U.S. Fish and Wildlife
service under the auspices of the U.S. Forest Service to determine the 
impact of the well field (infiltration gallery) on salmon incubation in 
Wilson River. A report summarizing the results of U.S. Borax's water 
supply studies will be available in April. The Board requested that copies 
of the report be provided to them through L. A. Dutton.

Bed Farquhar, Special Assistant to the Commissioner of the Department of 
Natural Resources, spoke for Neil Johannsen on HB 93, the proposed 
Recreational Rivers Bill. Passage of the Bill will enable special 
management of rivers having high recreational values by creating a 
statewide recreational river system. The intent of the Bill is to retain 
specified rivers and their corridors in public ownership so they can be 
managed primarily for the protection and maintenance of fish and wildlife 
habitat and recreational values. Other compatible consumptive resource 
uses such as timber harvesting, sand and gravel extraction, and provisional 
access are also allowed under HB 93 —  providing sue’’ consumptive uses are 
compatible with the intent to protect fish and wildlife, water resources, 
and recreational values.

HB 93 is currently being revised to accommodate objections from the 
Matanuska-Susitna Borough regarding the inclusion of priority rivers as 
part of the state park system. In response, Governor Sheffield has agreed 
to dedicate the rivers under the management authority of the Division of 
Land and Water Management. Under the proposed special management system, 
the following policies will apply.

° No land disposals or future mineral entry will be allowed within the 
designated river corridors; (Note: Directional drilling may be
permitted from outside the river corridors.)

0 The state must quantify and apply for minimum instream flow 
reservations necessary to maintain the management intent of the 
designated rivers.

The original bill includes specific management proposals identified through 
the Susitna Area Plan:

0 Legislative designation of the following rivers to be managed as part 
of the Recreation River System:

Lake Creek 
Little Susitna 
Talachulitna 
Talkeetna 
Moose Creek 
Kroto Creek



0 The proposed legislative designation includes a mile wide corridor 
along the identified streams which encompasses a total of 220,000 acres 
of state owned land.

The Matanuska-Susitna Borough has agreed to dedicate Borough owned 
lands lying within the specified corridors to management similar to 
that outlined in HB 93.

Liz Baron, Natural Resources Officer, Division of Land and Water 
Management, presented the Water Management Section's approach to developing 
a comprehensive water management program which encourages the consideration 
of water resources in land use planning and decision making processes.

The approach outlined calls for improving inter-agency coordination, and 
focusing exi.cing water inventories ana planning efforts to better assist 
state and local governments in water resource planning and management 
decisions.

The proposed comprehensive water management program consists of three 
parts:

1) Data collection - prioritizing and coordinating federal/state 
water resource inventories to provide state and local governments 
with information necessary for wise resource management decisions;

2) Data integration - organizing and managing collected data in a 
format which is readily available for analysis and integration 
into the decision making processes;

3) Planning Processes - participating in planning efforts to ensure 
consideration of water resources in land planning and water 
management decisions.

Liz summarized how each phase can be implemented through Water Management's 
participation in existing state, federal, and local government programs. 
Such an approach directly addresses the Board's Resolution 85-7 which 
requests the Water Management Section to:

1) Develop a program to establish regular contact with planning
staffs and planning and zoning commissions of Alaskan cities.

2) "Sell" its water data system and structure special studies so that
they will be most timely and useful to the local decision makers.

Bill Long and Larry Dearborn, Division of Geological and Geophysical
Surveys, gave a joint presentation. Bill started by pointing out that a
reoccurring theme in the presentation to the Board during this meeting has 
been the need for data. He then gave the Board an update on the status of 
the Aware Plan. He attributes the cost effectiveness of DCGS programs to:

° Use of computer modeling,
0 Use of state-of-the-art data pod technology,
0 C o l  sharing with Federal agencies,
° Efficiency and effectiveness of DGGS personnel.
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He suggested that the Board should pass a resolution to the Governor 
emphasizing the importance of water management and data collection and
urging that funding for these programs not be cut.

Larry Dearborn then gave the Board an update on the investigation of salt 
water intrusion at Auke Bay. Cooperative investigations with the U.S.G.S. 
were started in 1979, and two areas of salt water intrusion were 
identified. On the basis of these studies, DNR's Southeasf Regional Office 
(SERO) began limiting the number of water rights permits issued in the 
troubled areas. In 1983, Auke Bay developers challenged SERO's authority 
to limit permits saying they didn't have sufficient data to support taking 
that stand. At SERO's request, DGGS started an update of the Auke Bay
studies. Their objectives were to:

Add to the data base,
Determine well locations accurately,

° Visit key wells and run water quality tests,
0 Collect water level data from wells throughout the area,
° Interpret the data to determine how much saltwater intrusion has 

taken place, where it's taken place, and where to expect future 
problems.

On the basis of these studies, DGGS has beer •,ule to make recommendations 
to DNR water managers concerning the potent or salt water intrusion
with continued water extraction in the area. ese studies are ongoing.

Larry then provided the Board with a summary of one specific study in the 
area— Indian Cove. The water table in the area has experienced 
approximately 100 feet of decline since settlement. DGGS has concluded 
that its bedrock aquifer is highly susceptible to salt water intrusion.

March 7, 1985

WORK SESSION

Resolutions: The Board drafted and passed the following resolutions:

° 85-09 - EPA National Placer Mining Standards 
0 85-10 - Clean Water Act Field Laboratory
° 85-11 - Administration of Water Appropriation Permits and Instream 

Flow Application 
° 85-12 - Recreational Rivers Bill: HB 93
° 85-13 - Water Management Staffing
° 85-14 - Dam Safety: SB 95
° 85-15 - Alaska Water Resources Board Funding

Letters: The Water Resources Board prepared two letters —  one proposing 
amendments to SB 150, and one requesting that the Office of the Governor 
urge the active involvement of the Alaska Departments of Natural Resources, 
Environmental Conservation, Law, and Fish and Game in the Western States 
Water Council.

Elections: Dave Vanderbrink's term as Chairman expired, and Randy
Wanamaker was unanimously elected as Chairman, and Dave Vanderbrink as Vice 
Chairman.
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Bylaws: The existing bylaws were adopted with an amendment of Paragraph 3
which now stimulates that a reasonable attempt must be made to reach each 
Board member when a meeting of the Board is to be held by means of 
telecommunications.

MEETING WITH GOVERNOR SHEFFIELD

Governor Sheffield met with the Board and discussed three issues: 1)
Western Staten Water Council representation; 2) EPA placer mining 
standards; and  3) stream reclassification. Dave Vanderbrink opened the 
meeting by stating the importance of Alaska's continued involvement with 
the Western States Water Council, and requested a permanent representative 
be appointed to attend meetings. Tom Meacham raised the issue of the 
inconsistency between the EPA placer raining standards currently being 
developed and existing state placer mining regulations. The Board 
expressed the need for all concerned state agencies to review and prepare a 
unified response to EPA regarding the proposed placer mining regulations. 
The closing issue discussed was stream reclassification of those streams 
classified as drinking water quality ’veral Board members expressed a
concern that natural resource developm may be pre-empted due to the
minimum quality standards. Sheffield •• . awledged the Board's concerns by 
siting an ongoing study which is ev. .ig water quality standards; and
sited water availability with regard to land disposals and community 
expansion as a water management issue also needing attention.

March 8, 1985

SENATE RESOURCES COMMITTEE ME! TING

Arliss Sturgulewski, Chairwoman of the Senate Resources Committee, called 
the meeting to order. Esther Wunnicke, Commissioner of the Department of 
Natural Resources, introduced Randy Wanamaker, Chairman of the Alaska Water 
Resources Board, who presented a brief summary of the issues addressed at 
the March Water Board Meeting. Arliss Sturgulewski requested copies of the 
resolutions drafted by the Water Resources Board; and asked the Board to 
respond to SB 95. Wanamaker indicated that DNR will propose regulations 
intended to minimize the potential impacts of SB 95 on mining opera­
tions. Bettye Fahrenkamp, Vice Chairwoman of the Senate Resources 
Committee, expressed concern over state vs federal jurisdiction over dam 
safety regulations; and if DNR could handle the work load of dam safety 
inspection under current budget cuts. Peg Tileston, Water Resources Board 
member, explained SB 95 provides legislature authorization of the existing 
dam,safety program which is presently funded. Larry Dutton, Section Chief, 
Water Management Section, DNR, emphasized the cost savings incurred by DNR 
prioritizing and conducting dam safety inspections as compared to average 
inspection costs of dams nationwide. (DNR spends approximately $7,000, on 
the average, for each dam inspection vs $10,000/dam average inspection 
costs for other states.)

Randy Wanamaker and Stan Rybachek, Water Resources Board member, briefly 
addressed water policy and the effects on placer raining. Mr. Wanamaker 
suggested stream reclassification may help resolve raining and water quality 
conflicts by establishing water quality standards which accommodates 
acceptable levels of mining activity. Mr. Rybachek referenced the upcoming 
Seventh Annual Conference on Alaskan Placer Mining to be held March 27-30, 
1985, in Fairbanks which may address revision of the state's water quality
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standards. P "’’ileston testified to the Resources Committee that EPA is 
"rule making" . national placer mining standards which will affect Alaska 
more than any other state. Ms. Tileston sited a recent Water Board 
Resolution which calls for a unified, multi-agency response to EPA proposed 
standards. Senator Sturgulewski stated her staff will submit a resolution 
to the Resources Committee regarding EPA proposed standards. Ms. Tileston 
indicated the regulations are scheduled to be available for review mid 
April, and public comment will be solicited April 25th. Senator 
Coghill suggested there be a public hearing prior to April 25th.

Senator Sturgulewski requested comment from the Water Resources Board 
regarding the proposed Recreational Rivers Bill. Dave Vanderbrink, Water 
Board Vice Chairman, stated the clause addressing control of firearms and 
public safety is vague and may be subject to abuse; but Resolution 85-12 
adopted by the Water Resources Board supports HB 93 which establishes a 
system of state recreational rivers. Mr. Vanderbrink also testified in 
support of Alaska's membership and participation in the Western States 
Water Council. Esther Wunnicke announced that Alaska is hosting the next 
Western States Water Council in Anchorage, July 18-19; and requested 
members of the Committee to participate.

Note; For purposes of clarity, the summary discussion below regarding SB 
150 amendments to the Alaska Water Use Act (AS 46.15) is organized by 
issue.

SB 150

Issue 1 - Cost of Implementation:

Sen. Sturgulewski: Although there's a zero fiscal note associated with
SB 150, its adoption will require funding for data collection and 
enforcement. Do we want this?

Ned Farquhar, Special Assistant to the Commissioner of the Department 
of Natural Resuorces: SB 150 is a mechanism which would not be used
much; ar. 1 when adjudication _is necessary, a cost savings from 
litigation in a state court vs federal will be realized.

Issue 2 - Authority of Determining Water Rights Abandonment - Sec. 3:

Sen. Fahrenkamp: Sec. 3 may grant DNR's Commissioner too much
authority in determining abandonment of water rights.

Ned Farquhar: This authority enables reduction of water appropriations
when necessary, at the administrative level.

Issue 3 - Revocation of Water Permits

Sen. Fahrenkamp: Need to assure water right holders have time to use
(develop) water rights. Need to modify the bill so it can not revoke 
an individual's water rights as a result of project or permitting 
delay.

Dutton: The 4th line reads, " . . .  with the intention to abandon."
This means, if the individual intends to use the water, but economic or 
permitting circumstances have precluded its use, the water right will 
not be revoked. But, if the appropriator is not using water, DNR must 
have a mechanism to revoke.
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Farquhar: DNR will work with Fahrenkamp's staff to insure that delays
occurring which are out of the appropriator's control will not result 
in a loss of appropriation.

Issue 4 - DNR's Authority to Remove Unsafe/Unpermitted Works of 
Apprioriation, Section (b)

Sen. Sturgulewski: Sec. (b) provides DNR with enforcement
responsibility. Why was such a broad approach taken re: DNR's
authority; does DNR need this much? We need clarification.

Dutton: DNR needs authority to reraov* unsafe and unpermitted
structures to ensure public safety. "We will research."

Issue 5 - Intent of Providing Water Rights - Section 1

Sen. Fahrenkamp. Is Section 1 of SB 150 necessary if the state cannot 
guarantee water quality or quantity in its appropriation process?

Ned Farquhar: The state isn't knowingly over appropriating water
rights in areas of proven water shortge. The state is obligated to 
issue rights, but ...

Sen. Halford: What protection does the user have if state over
appropriates his water source?

Dutton: Issuance of water rights grants the appropriator the right to
defend his water right from junior appropriators based on a priority 
date. The state cannot guarantee the quantity or quality of water due 
to insufficient data.

Issue 6 - Alaska Water Resources Board Proposed SB 150 Amendments

Mike Neimeyer, Water Rest, arces Board member, testified to the Committee 
regarding proposed amendments to SB 150. Generally, :he Water Board 
supports the intent of SB 150, but has drafted specific amendments 
addressing notice requirements and water appropriation abandonment. 
(Please refer to the enclosed memo written to Arliss Sturgulewski,
March 1985, for specific amendments.)

Issue 7 - Placer Mining: Proposed SB 150 Amendments

Rose Rybachek, President of the Livengood-Tolovana Mining District, 
briefly presented amendments to Sections 2 and 5; and indicated the 
need for procedure for the court to validate adjudications under 
Article 8. Details of the proposed amendments will be worked on by 
Senator Sturgulewski's staff and Ms. Rybachek.

The Senat Resources Committee meeting closed with testimony from Phil 
Holdsworth and Stan Rybachek clarifying SB 150 regarding the following 
points: 1) Section 1 addresses subsurface water, not open f^ow water; 2)
SB 150 calls for establishing a mechanism whereby federal reserved water 
rights may be adjudicated in state court; and does not deal with resolving 
non-federal appropriation conflicts between senior and junior 
appropriators.
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Meeting Summary 
ALASKA WATER RESOURCES BOARD 

Anchorage, Alaska 
September 12-13, 1985

The Alaska Water Resources Board held their fall meeting September 12-13,
1985, in Anchorage at the Bureau of Land Management Anchorage District Office 
and at the Municipality of Anchorage Pioneer School House.

Board Members in attendance were:

Cyril (Randy) Wanamaker, Chairman, Juneau 
Peg Tileston, Anchorage
Wayne Westberg, Anchorage (Work Session only)
Tom Meacham, Anchorage 
Alan (Mike) Niemeyer, Anchorage 
Stan Rybachek, North Pole 
David Vanderbrink, Homer

September 12, 1985

This summary paraphrases what was said unless otherwise noted.

Randy Wanamaker, Chairman, called the meeting order.

Esther Wunnicke, Commissioner, Department of Natural Resources and the Board's 
Executive Secretary, gave a brief report on the Western States Water Council's 
79th Quarterly Meeting held in Anchorage on July 18, 1985. Governor Bill 
Sheffield told the Council about the proposed $130 million Susitna hydropower 
project on the Susitna River, and Anchorage Mayor Tony Knowles addressed the 
Council regarding the challenge of providing water for the largest city in 
Alaska. Committee meetings of the Council included discussions about a number 
of important issues including "compacts" as a method for dealing with federal 
reserved water rights.

T h e  C o m m is s io n e r  t h e n  s u m m a r i z e d  t h e  s t a t u s  o f  B o a r d  R e s o l u t i o n s  8 5 - 9  t h r o u g h

8 5 - 1 5 ,  a d o p te d  a t  t h e  M a r c h  1985  m e e t i n g :

0 R e s o l u t i o n  8 5 - 0 9  -  iP A  N a t i o n a l  P l a c e r  M in i n g  S t a n d a r d s

D e f e r r e d  d i s c u s s i o n  t o  C o m m is s io n e r  R o s s .

° R e s o l u t i o n  8 5 - 1 0  -  C l e a n  W a t e r  A c t  F i e l d  L a b o r a t o r y

D e f e r r e d  d i s c u s s i o n  to  C o m m is s io n e r  R o s s .

0 R e s o l u t i o n  8 5 - 1 1  -  A d m i n i s t r a t i o n  o f  W a t e r  A p p r o p r i a t i o n  P e r m i t s  and 

I n s t r e a m  F lo w  A p p l i c a t i o n s

DLWM h a s  b e g u n  d r a f t i n g  r e g u l a t i o n s  t o  e s t a b l i s h  a  p e r m i t t i n g  p r o c e s s  f o r  

i n s t r e a m  f l o w  a p p l i c a t i o n s .  T h i s  w i l l  a l l o w  an a p p l i c a n t  f o r  i n s t r e a m  

f l o w  t o  r e c e i v e  a p r i o r i t y  d a t e  w hen  t h e  a p p l i c a t i o n  i s  f i l e d ,  i n  a d v a n c e
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of quantifying the instream flow reservation. Regulations are also being 
drafted to set time limits for permits for the various types of water 
appropriations. Initial drafts are currently being reviewed by DNR's 
regulations specialist. They will subsequently be revised and circulated 
for review.

* Resolution 85-12 - Recreational Rivers Bill: HB 93

This bill was not passed by the Legislature. It was significantly modi­
fied to allow multiple use management in these special use areas, includ­
ing such uses as access to mining, timber harvest, and other resource 
uses; access for oil, gas, and geothermal exploration and development; 
and for land settlement.

* Resolution 85-13 - Water Management Staffing

All of the positions in our water resources programs, including the Water 
Management Section, are now filled and we are fully staffed. There have 
been some recent staffing changes and promotions which we believe will 
produce positive results for our water programs.

* Resolution 85-14 -Dam Safety: SB 95

This bill was passed out of the Senate Resources Committee with a "Do 
Pass" recommendation. It is now in the Senate Judiciary Committee.

0 Resolution 85-15 - Alaska Water Resources Board Funding

Funding for the Board is once more being included under DNR's budget for 
FY'87. Budget requests for FY'87 will be held to the FY'86 adjusted 
base.

T h e  C o m m i s s i o n e r  d i s c u s s e d  t h e  a n a l y s i s  o f  t h e  D e p a r t m e n t  p r o j e c t  t o  i n c r e a s e  

e f f i c i e n c y  i n  l i g h t  o f  d e c l i n i n g  r e v e n u e s .

I n  l i g h t  o f  d e c l i n i n g  r e v e n u e s ,  t h e  W a t e r  R e s o u r c e s  B o a r d  w i l l  n o t  be a b l e  t o  

m e e t  t w i c e  a  y e a r  i n  t h e  f u t u r e .  T h e  B o a r d  w i l l  be a b l e  t o  m eet  i n  t h e  S p r i n g  

o f  1 9 8 6 ,  and p o s s i b l y  b y  t e l e c o n f e r e n c i n g  a t  o t h e r  t i m e s .

A q u e s t i o n  a n d  a n s w e r  p e r i o d  b e t w e e n  B o a r d  m e m b e r s  a n d  t h e  C o m i s s i o n e r  f o l ­

l o w e d  t h e  C o m m i s s i o n e r ' s  r e m a r k s .

QUESTIONS AND COMMENTS:

David Vanderbrink s u g g e s t e d  t h a t  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  c o n d u c t  a  

d e p a r t m e n t a l  a n a l y s i s  p r o j e c t  l i k e  t h a t  d o n e  b y  DNR.

Peg Tileston s t r e s s e d  t h e  s i g n i f i c a n c e  o f  t h e  W a t e r  R e s o u r c e s  B o a r d  a n d  i t s  

l o n g  r u n n i n g  a c k n o w l e d g e m e n t  o f  p r o b l e m s  n o w  c o m i n g  t o  f r u i t i o n .

Mike Neiaeyer a s k e d  t h e  C o m m i s s i o n e r  c o n c e r n i n g  h e r  r e m a r k s  a b o u t  g e t t i n g  t h e  

p r i v a t e  s e c t o r  t o  p e r f o r m  s o m e  o f  t h e  f u n c t i o n s  o f  t h e  d e p a r t m e n t .  A :  T h e
C o m m i s s i o n e r  s t a t e d  t h a t  f u n c t i o n s  w o u l d  b e  a n a l y z e d  t o  s e e  i f  t h e y  c o u l d  b e  

d o n e  e f f e c t i v e l y  b y  t h e  p r i v a t e  s e c t o r .
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To« Meacha* asked the Commissioner about a Memorandum of Understanding between 
DNR and DEC concerning Village Safe Water Projects. The document in the 
meeting packet held a signature by Commissioner Wunnicke but none by the 
Commissioner of DEC. A: A response to the MOU from DEC was included in the
packet.

Stan Rybachek asked if any water issues between the western states and Alaska 
were similar. A: The Commissioner discussed some of the major water issues
in the western states. Tom Hawkins added that generally our water issues are 
dwarfed next to theirs.

Toa Hawkins, Director, Division of Land and Water Management, discussed DLWM's 
efforts to address water-related issues.

Federal Reserved Water Rights: DLWM held two meetings within the past two
weeks, one with state agencies, and one with federal agencies. The purpose 
was to discuss cooperation efforts regarding federal reserved water rights 
(FRWR). It was quickly discovered that everyone (federal and state) favored 
administrative adjudication of FRWR. The Director gave a rundown on the 
Indian River basin-wide adjudication. He described the process as glacial 
(slow) with all things considered.

The Director also discussed the Bradley Lake hydropower project. A present 
stumbling block in the project is the National Park Service, who would like 
the Nuka River to flow into the Kenai Fjords National Park every year rathe" 
than one year in ten as it presently does naturally.

The DLWM issued a new fact sheet on federal reserved water rights that has 
been circulated to Legislative Information Offices and a variety of agencies.

Legislation: Senate Bill 150, the basin-wide adjudication and Alaska Water
Use Act housekeeping bill, did not pass, but it did receive a couple of 
hearings. The Division is now exploring the possibility of dealing with the 
housekeeping measures as separate legislation.

S e n a t e  B i l l  9 5 ,  t h e  Dam S a f e t y  l e g i s l a t i o n ,  v a u l t e d  t h r o u g h  t h e  S e n a t e  R e s ­

o u r c e s  C o m m it te e  w i t h  a  "D o  P a s s "  r e c o m m e n d a t io n ,  b u t  s t a l l e d  i n  t h e  J u d i c i a r y  

C o m m i t t e e ,  p r o b a b l y  b e c a u s e  i t  w as  a t  t h e  en d  o f  t h e  l e g i s l a t i v e  s e s s i o n .  I t  

m ay  e n c o u n t e r  some d i f f i c u l t y  i n  g a i n i n g  p a s s a g e  d ue  t o  c o n c e r n s  b y  c e r t a i n  

l e g i s l a t o r s  o v e r  d u p l i c a t i o n  w i t h  F E R C  l i c e n s e d  d a m s .

Dam S a f e t y :  S i n c e  t h e  i n c e p t i o n  o f  t h e  dam s a f e t y  i n s p e c t i o n  p ro g r a m  i n  1 9 8 4 ,

we h a v e  i n s p e c t e d  28  d a m s ;  22 b y  c o n s u l t a n t s ,  6 b y  W a t e r  M an agem ent  s t a f f .  

T h r e e  new c o n t r a c t s  h a v e  b e e n  a w a r d e d ,  w h i c h  w i l l  r e s u l t  i n  i n s p e c t i o n s  o f  27 

a d d i t i o n a l  dams d u r i n g  F Y ' 8 6 .  T h e  c o s t  o f  c o n t r a c t  i n s p e c t i o n s  t h i s  y e a r  i s  

c o n s i d e r a b l y  l e s s  t h a n  l a s t  y e a r ,  p e r h a p s  b e c a u s e  o f  t h e  g r o w i n g  h u n g e r  among 

c o n s u l t i n g  f i r m s  t h e s e  d a y s .

W a t e r  P l a n n i n g :  D a t a  i s  c o m p le t e  and  a v a i l a b l e  on w a t e r  u s e  i n  19 c i t i e s  i n

A l a s k a .  T h e  f o c u s  o f  t h i s  p r o j e c t  n e x t  y e a r  w i L l  be  a d d in g  new d a t a ,  b u t  w i t h  

p a r t i c u l a r  e m p h a s i s  on u s e s  s u c h  a s  f i s h e r i e s  and i n d u s t r y .

T h e  AWARE p r o g r a m  h a s  b e e n  u p d a t e d  and DGGS s h o u l d  g e t  d o u b le  c r e d i t  f o r  t h e i r  

e f f o r t s .
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Water Elements in Area Plana:

1. Copper River Area Plan
2 . Kuskokwim Area Plan
3. Hatcher Pass Plan
4. Matanuska Valley Moose Range Plan

Water Rights: DNR created a Critical Water Management Area in the Auk
Nu/Indian Cove area because water problems there are extreme.

The U.S. Borax project contains a large volume water appropriation. The 
instream flow on Wilson and Tunnel Creeks is about done. The second draft 
Environmental Impact Statement is due in November.

Well monitoring in the Fairbanks area has been an activity of DLWM and DGGS.

North Slope water use for oil and gas development continues high, although 
drilling has slowed down.

The Southcentral Region has been processing a number of new water rights 
applications for micro-hydro sites throughout the region, as well as the 
bushel baskets-full of other uses.

The big excitement in Southcentral Region's Water Unit this summer is the 
Anchorage Hillside water problem. Basically, we are starved for information 
from the Hillside. Staff spent the summer there measuring water level 
changes.

Frank Mielke, Acting Deputy Director, Division of Land and Water Management, 
discussed FY'86 budget allocations and FY'87 budget strategies.

I n  FY'86, DNR g o t  a 10 p e r c e n t  c u t - t o  m e e t  b u d g e t  r e d u c t i o n s .  T h i s  was one  o f  

t h e  s m a l l e s t  c u t s  o f  a l l  t h e  d e p a r t m e n t s .  I n  s p i t e  o f  t h i s ,  t h e  Dam S a f e t y  

p r o g r a m  g o t  fu n d e d  a t  t h e  G o v e r n o r ' s  r e q u e s t ,  t h e  W a t e r  R e s o u r c e s  D e v e lo p m e n t  

b u d g e t  g o t  a  $20,000 c u t  f r o m  $389,000, and  W a t e r  R i g h t s  A d j u d i c a t i o n  l o s t  a 

l i t t l e  o v e r  $68,000 an d  one p o s i t i o n .  C o m p a re d  to  t h e  r e s t  o f  th e  d e p a r t m e n t ,  

W a t e r  w a s  t r e a t e d  v e r y  w e l l .

A c c o r d i n g  t o  M i e l k e ,  we c a n  a n t i c i p a t e  a t  l e a s t  a 10 p e r c e n t  d r o p  i n  r e v e n u e s  

f o r  n e x t  y e a r .  T h i s  l e a v e s  two p o s s i b l e  a l t e r n a t i v e s :  1 )  c u t  th e  l e v e l  o f

s e r v i c e s ,  o r  2 )  l o o k  f o r  some o t h e r  m e th o d  o f  f u n d i n g ,  s u c h  a s  a p p l i c a t i o n  

f e e s  and  p ro g r a m  r e c e i p t s .

Q U E S T IO N S  AND COMMENTS:

Tom Meacham a s k e d  M i e l k e  i f  i t  w o u l d n ' t  be h e l p f u l  t o  p r e s e n t  a c a s e  f o r  m ore 

d e m a n d s  on s e r v i c e s  t o  t h e  p u b l i c  and e x p a n s i o n  o f  s e r v i c e s .  A :  M i e l k e  r e s ­

p o n d ed  t h a t  he  d i d  n o t  t h i n k  i t  w o u ld  w o r k  b e c a u s e  i t  i s  t h e  a rg u m e n t  e v e r y ­

b o d y  u s e s .  T h e  l e g i s l a t u r e  s a y s  " Y o u  a r e  g o in g  t o  h a v e  to  do l e s s  b e c a u s e  

t h e r e  a r e  l e s s  r e v e n u e s . "  T h e  l e g i s l a t u r e  f e e l s  t h a t  i t  i s  D N R 's  j o b  t o  

p r o d u c e  m o n e y ,  so  DNR i s  n o t  n e c e s s a r i l y  r e w a r d e d  f o r  d o i n g  a good j o b .
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V

L.A. Dutton, Chief, Water Management Section, Division of Land and Water Man­
agement, described the Water Management organization. He described the num­
bers of water resources staff in each of the DLWM offices and further noted 
the chain of command between each of the offices and the director of the div­
ision. He discussed casefile adjudication production, compared production 
numbers between the regional offices, giving an explanation and interpretation 
of the numbers relative to each office.

QUESTIONS AND COMMENTS:

Peg Tileston noted the equal number of employees in Water Management at South- 
central and Northern Regional offices and the great difference in casefile 
load at each. She asked why. Dutton explained that there are many reasons 
for the situation, among them:

1. The department's reluctance to transfer people
2. The different nature of case types between the regions
3. The amount of field presence in each region.

Chris Landis, Regional Water Officer, DLWM Southeast Regional Office, briefed 
the Board on the Auke Nu/Indian Cove groundwater problem by a detailed time­
line of events.

QUESTIONS AND COMMENTS:

#
Stan Rybachek asked if, in talking about water quality, are we talking about 
saltwater intrusion? A: "Yes." Q: Is there a problem with sewage dis­
charge? A: "That does not seem to have been a problem."

Tom Meacham asked about the National Park Service land at Indian Point--what 
function they have there and do they have a well there? A: The location is 
used in support of Glacier Bay National Park and they do have a well there.
Q: Has the Park Service exerted any overriding federal interest in the area?
A: "No, they strictly made an appropriation."

Mike Niemeyer asked about the earliest priority use in the area and how the 
neighborhood feels about people getting equal cuts in water somewhere down the 
road. A: It is hard to determine how they feel, but they did testify at the 
hearing that they are used to rationing water and they are willing to continue 
in the future.

David Vanderbrink asked if any of the area people use roof catchment systems. 
A: Yes, absolutely, Yes. Most of the Indian Cove Water Company users have 
cisterns used as backups. Q: Are those water quantities used in the area 
water use figures? A: Basically, Mo.

Randy Wanamaker asked if there has been some kind of analysis on the authority 
that can be used to create and implement such a management plan? A: Couldn't
really answer, but assumed that Mike Frank did some sort of an analysis.

Gary Prokosch, Regional Water Officer, DLWM Southcentral Region, and Jim 
Munter, Hydrologist, Division of Geological and Geophysical Surveys, briefed 
the Board on the Anchorage Hillside groundwater problem by illustration of the 
problem and what DNR is doiig in response.
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Points covered included:
v

- W a t e r  l e v e l s  a r e  d e c l i n i n g  t h r o u g h o u t  t h e  H i l l s i d e  a t  a  r a t e  o f  1 - 5  f e e t  p e r  

y e a r .
-A significant number of domestic wells have low tolerance to water level 
decline.

-Some wells have failed and have been deeped.
-There is potential for much greater consumption in the area.

T h e  o b j e c t i v e  o f  f i e l d w o r k  i n  t h e  sum m er o f  1 9 8 5  w a s  t o  d e t e r m i n e  t h e  m a g n i ­

t u d e  o f  t h e  p r o b l e m .  T h e  f i e l d w o r k  c o n s i s t e d  o f  m e a s u r i n g  w a t e r  l e v e l s  i n  

w e l l s  o f  kn o w n  w a t e r  d e p t h s  a t  t i m e  o f  d r i l l i n g .  I n  t h e  s u r v e y  a r e a ,  i t  w a s  

s u r p r i s i n g l y  t h e  d e e p e r  w e l l s  t h a t  h a d  l o s t  w a t e r ,  w h i l e  m ore  s h a l l o w  w e l l s  

o f t e n  g a i n e d  w a t e r .

Alternatives for remedying the situation were presented and discussed. 

QUESTIONS AND COMMENTS;

Peg Tileston a s k e d  i f  a n y  s t u d i e s  d e a l i n g  w i t h  b r u s h  f i r e s  on  t h e  H i l l s i d e  h ad  

b e e n  d o n e .  A :  M u n t e r  s a i d  he  w a s  n o t  t h e  p e r s o n  t o  a s k .  He h a d  n o t  d o n e  a n y

an d  d i d  n o t  know  o f  a n y .

Mike Mieaeyer a s k e d  J i m  M u n t e r  i f  h e  h a d  an  e s t i m a t e  o f  t h e  n u m b e r  o f  w e l l s  i n  

t h e  H i l l s i d e  a r e a .  A :  " N o t  a  v e r y  g o o d  o n e . "  T h e r e  a r e  p r o b a b l y  t h o u s a n d s .

P r o k o s c h  c a l l e d  a t t e n t i o n  t o  a  s h e e t  o f  d a t a  i n  a  h a n d o u t  w i t h  1 9 8 4  f i g u r e s  

f r o m  t h e  m u n i c i p a l i t y .  T h e r e  w e r e  8 , 0 9 5  s t r u c t u r e s  w i t h i n  t h e  s t u d y  a r e a .

To* Meacha* a s k e d  f o r  c l a r i f i c a t i o n  o f  m u n i c i p a l  w e l l s  i n  t h e  H i l l s i d e .  T h e  

q u e s t i o n  w as c l e a r e d  up b y  P r o k o s c h  and  M u n t e r .

Stan Rybachek suggested to Prokosch that conservation measures be explored.
A: Prokosch responded by saying that the golf course was looking at alter­
natives for conservation.

To* Meacha* made the comment that the study should be a socio-economic study 
as much as a water study because of the serai-rural life flavor desired by the 
area residents. A: Prokosch acknowledged, and reiterated alternatives to
relieve the problem without changing the semi-rural life flavor of the area.

Peg Tileston asked if homeowners trying to sell had experienced any problem in 
selling due to water problems in the area. A: Prokosch replied that he had
not heard of any problem, however, he heard that in some lending institutions, 
they were not lending money on homes without water rights.

David Vanderbrink asked about the date on the water right. A: Prokosch
answered that it is dated as it is received. If they don't submit an applica­
tion, they have no legal right to take water.

Conrad Christianson, Project Officer, Department of Environmental Conserva­
tion, briefed the Board on SB 461, the Placer Mining Grant Program. This Bill 
authorized DNR and DEC to develop the grant program, which aimed at decreasing 
environmental damage from placer mining operations. The main goal of the pro-
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gram was Co clean up Alaska's streams. But It should also provide information 
to help government agencies in regulating the placer raining industry and the 
information should help the EPA in developing new standards for the industry 
in 1987. Another goal is to increase gold recovery efficiencies. Grants
could be used for the following:

1. To purchase and test new equipment.
2. To test innovative methods using present equipment.
3. To test methods already used in other areas or fields.

DNR grants were to focus on innovative gold recovery and water use reduction,
and DEC grants were to focus on innovative waste disposal and water pollution 
control. The applicants were required to show a successful history of mining 
in Alaska and an ability to test and report on the results.

There were several questions dealing with administration of the grant program, 
which Christianson answered.

Bill Ross, Commissioner, Department of Environmental Conservation, briefed the 
Board on DEC's water related activities. Ross emphasized DEC's strong activ­
ity in water quality concerns. The main points that he covered include:

205 J Funds (federal funds): Water Quality activities
1. Delta Agriculture Project - pesticide runoff
2. Log transfer facility study in Southeast - dealing with bark accumulation 
on bay bottoms
3. Placer mining monitoring on specific streams
4 .  P l a c e r  M in i n g  A d v i s o r y  G ro u p

Review of Subdivisions
1 .  W a s t e w a t e r / D r i n k i n g  W a t e r

2. On-site review

P a r t i c u l a t e  C r i t e r i a  R e v i e w :  A s t u d y  f o r  s e t t l e a b l e  s o l i d s  and t u r b i d i t y  on

p l a c e r  m i n i n g  a c t i v i t i e s

T r i a n n u a l  R e v i e w :  A l o o k  a t  w a t e r  q u a l i t y  s t a n d a r d s  i n  l i g h t  o f  f e d e r a l  l a w

t o  s e e  w h a t  r e v i s i o n s  may be n e e d e d .

U s e  I n v e n t o r y  S t u d y :  A c o n t r a c t  w i t h  Dames and M oore t o  g a t h e r  d a t a  on

d r a i n a g e s  w i t h  r e g a r d s  t o  t h e i r  h i s t o r i c a l  and  c u r r e n t  u s e s  and  to  g e t  

b a c k g r o u n d  i n f o r m a t i o n  on s t r e a m  q u a l i t y  and b i o l o g i c a l  p a r a m e t e r s  and how to  

m a n a g e .

L U S T  P r o j e c t  ( L e a k i n g  U n d e r g r o u n d  S t o r a g e  T a n k s ) :  A n a t i o n w i d e  a t t e m p t  t o  

i n v e n t o r y  a l l  u n d e r g r o u n d  s t o r a g e  t a n k s  and a h a n d l e  on w h e t h e r  o r  no t t h e y  

a r e  l e a k i n g .

A n c h o r a g e  S t r e a m  P o l l u t i o n :  T h i s  i s  b e c o m in g  a r e a l  l o c a l  i s s u e  o f  c o n c e r n .  

H a s  e v o l v e d  i n t o  t h e  M a y o r ' s  W a te r  Q u a l i t y  T a s k  f o r c e .

W e t l a n d s  M an ag em e n t  i n  J u n e a u :  A n c h o r a g e  f a c e d  t h i s  s e v e r a l  y e a r s  ago and

d e v e l o p e d  i t s  W e t l a n d s  M an agem ent  P l a n ;  i t  i s  h o p e d  J u n e a u  w i l l  go a l o n g  t h i s  

w a y  a l s o .
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Alyeska Ballast Water Treatment facility: DEC is engaged in a very extensive
oversight and review process of this facility.

Bureau of Mines Flocculation Project: A process developed in Florida to take
turbidity out of the water. It seems to meet all o e the needs that Alaska
has. It seems to be ideal under Alaskan condition' Testing will be done in
Alaska if funding is given.

Forecast for 1987: It's hard to predict, but it's likely the same issues will
continue on in 1987 and that the platter of work will be full.

QUESTIONS AND ANSWERS:

Toa Meachau asked the Commissioner if he could forecast any water management 
or water quality legislation that DEC would seek during the next legislative 
session. A: The Commissioner did not think there would be any, but did
mention two areas where there could be legislation. These include 1) Placer 
Mining Standards and Recreational Rivers Bill; 2) Hazardous Waste

Mike Rieaeyer asked how much money the flocculation study would need in 
Alaska. A: The Commissioner thought a round figure would be $250,000.

Toa Meachaa asked about an RFP to examine the Clean Water Act. A: This was a
DNR contract to assess where the state was currently at regarding stream 
classification, water standards and the Act.

Toa Meachaa asked about DEC on-si^e AHFC-financed homes where they have indi­
vidual water and sewer and related with DNR-DEC Memorandum of Understanding 
dealing with Village Safe Water Project Grants for Public Water. A letter was 
sent from Gary Hayden, DEC, to DNR regarding the MOU. Toa Meachaa asked if 
this letter was DEC's position. A: Yes, (with an explanation).

A1 Ewing, Assistant Regional Administrate, EPA, discussed the background of 
the authority that the EPA has for what they are doing in terras of development 
of regulations, the public review process and the schedule for finalizing 
effluent guidelines for placer mining.

Federal Water Pollution Control Act of 1972: The EPA authority for regulating
placer raining. Regulations for placer raining did not meet deadlines in the 
1970's so Best Professional Judgment ("B?J") guidelines were issued. These 
standards were challenged by industry and environmental concerns as well.

Effluent Guidelines soon to be proposed: currently in review by 0MB at the
President's level. Will be signed off on probably in October 1985. To 
develop the guidelines, the industry was divided into four categories.

1. Less than 20 cubic yards per day - recreational accessment raining - no 
guidelines for effluents, left in realm of BPJ.

2. More than 4,u00 cubic yards per day - large dredges operating in a self- 
contained pond. Proposed effluent guideline is 0 discharge, 100 yarcent 
recycle.
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3. Greater than 20 and less than 500 cubic yards per day. Effluent guideline 
for this category is .2 milliliter per liter instantaneous daily limit and
2,000 milliliters per liter for 30 day average for total suspended solids.

4. All mining methods except group 2 with a mining rate greater than 500 
cubic yards per day. Guidelines are: no di icharge, all recirculation.

Goal of one year for final regulations. The worst case for regulations would 
be May-July 1987. Judging from the way things can go, he would not be sur­
prised if this happened.

QUESTIONS AND COMMENTS:

David Vanderbrink asked what standards have been proposed for mining in Cook 
Inlet. A: Not covered under these guidelines and he would not be able to
answer at this time. It would be a BPJ kind of thing. David further asked
about coal mining an entire basin. A: Again, not covered by these guide­
lines. Coal is a completely different category. Again, it would be a BPJ 
kind of thing.

Peg Tileston asked about BPJ and what kind of criteria is used, since profes­
sional judgment can vary. A: E uses the information they have to operate
on and make the best professions judgment they can.

Mike Neimeyer rsked if special consideration is given to guidelines in Alaska 
due to special characteristics of Alaska. A: Very definitely so. Neimeyer
responded that Ewing had said these were national standards. A: "That's
definitely the case, yes."

Stan Bybachek reiterated the point that there didn't seem to be any difference 
between Alaska standards and the national standards. A: The technology base
is the same, and beyond that are state water quality standards, which affect 
the standards.

R a n d y  W an am ak e r  asked about hardrock mining and whether or not he knew about 
it. A: Ewing said he was not prepared to talk about hardrock mining.
Wanamaker requested an EPA r view of hardrock raining regulations and guide­
lines for the next meeting.

Bob Martin, Department of Environmental Conservation, addressed the Board 
about "drill muds" and the issues associated with drill muds and the approach 
tht DEC is presently pursuing with disposal of diill muds and waste products 
of the oil and gas industry.

Martin discussed the components of drill muds and why drill muds are used. 
Basically, the drill muds alone are environmentally benign. It's the addi­
tives that cause the problems. Additives are used for a variety of purposes.

Drill muds, *” en though they are runny, come under the solid waste disposal 
regulations. An inhouse study was done between 1983 and 1984 as to how drill 
muds are handled in Alaska and other states. The results were pretty well 
received by industry people. Policies are in draft now for DEC people to use 
in reviewing industry waste disposal plans.

9



QUESTIONS AND COMMENTS:

Stan Rybachek asked if any thought had been given as to what it will c:>3t for 
industry to implement the waste disposal standards. A: Certainly, the indus­
try has given a lot of thought to it and DEC has given thought to not develop­
ing regulations that are not financially or technically feasible, but DEC's 
primary concern is protecting public health; so it's not primarily DEC's job 
to be developing cost estimates for disposal practices. These standards are 
not out of line with other states, so it's not out of line with what industry 
is used to doing in other states, and in fact, in some cases, in Alaska.

Stan Rybachek asked if there have been any complaints from communities about 
drilling muds going into the environment causing health problems. A: There
have certainly been plenty of complaints from residents on the Kenai 
Peninsula.

Ton Meachaa asked, following up on Stan's question, if there has been any evi­
dence of drinking water supplies being contaminated with substances from dril­
ling muds. A: DEC monitoring on the Kenai Peninsula has found contaminants
escaping drill mud pits. Water supplies hav<; been found essentially clean.

Public Comment Session

David Vanderbrink introduced Toa Hears frra the Cook Inlet Aquaculture Associ­
ation (CIAA). Tom briefed the Board and the public present on the background 
and goals of the CIAA. Mr. Mears then presented a slide show on the Paint 
River, which discharges into Kamishak Bay in southern Cook Inlet. Studies by 
the ADF&G and CIAA show that the Paint River would be an ideal salmon fish­
ery. Planted salmon fry have grown in the Paint River drainage, gone out to 
sea and returned. The River is ideal except for one rocky problem —  a 40- 
foot waterfall the fish cannot jump. A tunnel fish ladder is proposed to 
solve this problem.

The CIAA requests the Alaska Water Resources Board to seek the Governor's 
support for the Paint River project.

Joann Richter of the Anchorage Waterways Council briefed the Board on the 
concerns and dedication of the Council.

The Council asked che Board to use whatever influence it has to facilitate the 
necessary flow of information and technical services between the municipality 
and the various state and federal agencies. Further, the Council encouraged 
all people to support the upcoming bond measure that will appropriate $10 
million toward various water quailty improvements. Vote Yes on Proposition 8.

The remainder of the public comments meeting centered on two discussions; the 
Anchorage Hillside groundwater decline and placer raining.

A number of Anchorage Hillside residents spoke on the problem of wells going 
dry and the overuse of the Hillside acquifers. DNR personnel discussed cur­
rent groundwater research efforts, the significance and validity of water 
rights, and possible solutions to the Hillside problem. Two people from the
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Anchorage Water and Wastewater Utility discussed the Municipality's water dev­
elopment plans and possible solutions to the problem. Board members entered
the opr;n discussion with questions of the speakers and answers to questions. A
feeling of consensus was reached that a solution needed to be worked out.

\ey comments in the Hillside water discussion included:

- Presentations by several Hillside residents whose wells have gone dry since 
last spring and had to deepen them. Some of these people have had their 
wells for 30 years or more and had no trouble with their wells prior to 
recently, other than the 196A earthquake.

- A USGS research paper of 1975 predicting Anchorage Hillside water shortage 
by 1985.

- The value of water rights was questioned. Several people responded in affir­
mation of the water rights program. R a n d y  W a n a a a k e r  posed the question:
What harm will it do to have water rights? It can't hurt! He stated that
people working together can carry weight and solve problems and people stand­
ing alone generally can't. L . A .  D u t t o n  said water rights would not in them­
selves solve any problems, but would give valuable information in determin: :g 
the extent of the problems. D a v i d  V a n d e r b r i n k  stated that had all the people 
on the Hillside gotten their water rights when they moved there, they would 
see the value of them.

- A passionate plea to get the Municipality to stand behind its moral commit­
ment to protect the zoned lifestyle of the Hillside as it said it would over 
10 years ago. To* M e a c h a *  responded by saying that a new Anchorage Municipal 
Administration probably should not be bound to a commitment of a previous 
administration without allowing it to look at its options first. A moral 
commitment would not carry much weight in court.

Placer Mining

The second discussion focused on the current plight of the placer miner. The 
speaker discussed how the times and attitudes have changed toward raining in 
Alaska. He called for any actions involving raining to have the participation 
of raining engineers and environmental engineers - the experts. He called for 
careful consideration of all regulations and standards.

R o s e  R y b a c h e k  briefed the Board on the raining situation in the Livengood- 
Tolovana Mining District. She stated that a number of miners did not go into 
the field this year for fear of what might happen (with regard to water quality 
standards). A number of other miners are facing further action by the EPA.
She also discussed the need for a Clean Water Act Field Laboratory in Alaska 
and support for continuation of the Placer Mining Demonstration Grant Program.

September 13, 1985 
Work Session

Resolutions: The Water Resources Board drafted, passed and finalized the 
following resolutions:

86-1 - EPA National Placer Mining Standards 
° 86-2 - Re-Affirmation of Administrative Order No. 67 
° 86-3 - South Anchorage Groundwater Decline
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* 86-4 - Department of Natural Resources Fees for Water Rights Applications
# 86-5 - Federal Reserved Water Rights Adjudication
• 86-6 - Advisement of Legislative Action
• 86-7 - Filing Fee Advertisement

Letters: The Water Resources Board prepared five letters - four to the
Governor and one to the Mayor of Anchorage.

" To the Governor -  Flocculation Study Funding
- Clean Water Act Field Laboratory
- Paint River Aquaculture Project
- Placer Mining Demonstration Grant Program

° To the Mayor of Anchorage -  Anchorage Hillside Groundwater Decline

KGH:kmb
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DEPARTMENT OF NATURAE RESOURCES

O F F IC E  O F  T H E  C O M M IS S IO N E R
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BILL SHEFFIELD, GOVERNOR

POUCHM
JUNEAU, ALASKA 99011 
PHONE: 907-465-2400

September 26, 1985

Boyd Evison 
National Park Service 
2525 Gembell St., Rocra 107 
ANchorage, AK 99503-2892

Dear Mr. Evison:

Biclosed is a summary of the August 29, 1985 meeting of federal and state 
agencies, convened by the Alaska Department of Natural Resources, to initiate 
discussion of quantification and adjudication of federal reserved water rights 
in Alaska. The meeting was very well attended and, we believe, very produc­
tive in exchanging information and state and federal concerns about federal 
reserved water rights. We applaud both the state and federal agencies who 
participated in this meeting for the enthusiasm and cooperative attitudes that 
were expressed.

Several areas of general consensus were apparent during the meeting. It was 
the consensus of the group that administative adjudication of federal reserved 
water rights by the Department of Natural Resources followed by a consent 
decree in state court, as envisioned in proposed Senate Bill 150 (copy en­
closed) , is the best alternative to pursue in Alaska, rather than lengthy 
court adjudications or compacts. It was also agreed that it would be useful 
to cooperatively develop an inventory of federal land reservations and their 
associated federal reserved water rights, and subsequently to prioritize 
specific basins for quantification and adjudication of water rights.

we believe that identifying and adjudicating federal reserved water rights is 
an activity we should actively pursue in Alaska in order to systematically 
allocate water resources in our state. Since your agency will likelv'be dir­
ectly involved with federal reserved water rights, we would like your assist­
ance in cooperatively working out the procedural rules for identifying and 
adjudicating federal water rights. It was the consensus of the agencies 
present at the August 29th meeting to establish a staff level working group 
representing agencies with major responsibilities for water rights to work on 
these issues. Your agency is one of those identified. I am therefore asking 
you to designate one staff person, who is familiar with administering water 
rights as well as the application of techniques for identifying and quantify­
ing instream and out-of-stream water requirements, to represent your agency in 
this work group. Resources, in the form of staff time, will be required for 
participating in the Working Group.
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Roger Oontor 
September 26, 1985 
Page Two

We envision most meetings of this group to be held in Anchorage; therefore, 
travel monies may be required for same agency representatives.

We have scheduled the first meeting of the Wbrk Group for November 7, 1985 in 
the eighth floor conference Roam, Roan 800, Frontier Building-, Anchorage. The 
meeting will convene at 9:00 a.m. with two major topics to address: inter­
agency review of Senate Bill 150, and review of our proposed inventory of 
federal reserved water rights in Alaska. Enclosed is a copy of Senate Bill 
150, which would establish procedures in the Water Use Act for administrative 
and judicial adjudication of water rights. It was introduced last session and 
is still in the Senate Resources Committee. We would like your agency to 
review the legislation and for your representative to bring any comments or 
recaimendations to the Work Group meeting on November 7th. Also enclosed is a 
draft copy of the proposed format and information elements for our Inventory 
of Federal Reserved Water Rights in Alaska, which we would like your agency to 
review and have your representative be prepared to discuss, and hopefully, 
finalize at the Work Group meeting.

If you have questions or scheduling difficulties concerning the Work Group, 
the November 7 meeting, Senate Bill 150, or the proposed inventory, please 
contact L. A. Dutton, Chief of Water Management at Pouch 7-005, Anchorage 
99510, 762-4317. We look forward to being notified of your staff represent­
ative to the Work Group and meeting with your agency representative on 
November 7, 1985. we thank you again for your participation in this effort.

Sincerely

Esther C. Wunnicke 
Commissioner

Enclosures

cc: " ’

Representative Adelheid Herrmann 
Representative Richard Shultz 
Molly McCammon

Stan Ponce



FEDERAL RESERVED WATER RIGHTS 
OTATE-FEDERAL A 3 N C Y  f«KTIfJG 

ANCHORAGE, AK - August 29, 1365 
MEETING SUMMARY

Twenty-eight people attended and participated in a meeting of state and fed­
eral agencies concerning federal reserved water rights at the HIM training 
room in the Federal Building. A  list of attendees is attached.

Frank Mielke, Deputy Director of the Division of Land and Water Management for 
the Alaska Department of Natural Resources (DNR), opened the meeting a i 1 wel­
comed those present to the 'first"/ federal-state meeting cn federal reserved 
water rights. He said this was the beginning of a continuing effort by these 
agencies to determine federal water rights within Alaska.

L. A. (Dutt) Dutton, Water Management Section Chief for Alaska ENR, provided 
an introduction concerning the need for federal-state action on reserved water 
rights. He referred to a feet sheet that had been distributed to the group 
explaining federal reserved water rights. IXatt talked about the 'formidable 
task for both the state and federal, agencies because of the estimated 250 
federal reservations within the state.

Dutt discussed reserved and secondary water rights and how each is deter­
mined. He noted that there is increasing contacts between federal agencies 
and the state because of increasing developments such as Indian River and Ship 
Creek and asked that the state and federal agencies work together cn a federal 
reserved water rights inventory and priority of adjudication of water rights.

Mary Lu Harle, ENR Water Management Section, discussed the need for each 
agency to give an overview of what they are doing in regard to reserved water 
rights and how they thought we could best meet the challenge of adjudicating 
federal reserved water rights. She asked the agencies to review and ocnment 
on proposed state legislation, Senate Bill 150.

Mary Lu discussed the ongoing water quantification study and upcoming adjudi­
cation of Indian River at Sitka. She talked about state review of conserva­
tion system unit plans and said that this effort is a high priority of ENR 
Commissioner Wunnicke. Alaska ENR is asking that a standard water rights 
statement appear in all CSU plans.

Bill Edwards, U.S. Forest Service, discussed what the Forest Service is doing 
in regard to water rights. He stated that he would like to see Alaska keep 
'but in f r o n t o n  water rights instead of getting behind like seme of the 
other states have done. He said the Forest Service has been working and will 
continue to work cooperatively with Alaska ENR on water rights.

Bill said the Forest Service has been developing policy and procedures for 
dealing with water rights. They have been working cn a water rights inventory 
system which will include an inventory map. He said Forest Service water 
rights work so far has been mainly for aonsurrptive uses by the Forest Ser­
vice, private land owners, and permittees. He said the Forest Service is 
highly supportive of KIR efforts to resolve federal water rights.
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S t a n  P o n c e , N a t io n a l P a r k  S e r v ic e , s a id  h e  w o u ld  s u p p o r t  a n  a d m in is t r a t iv e  
a d ju d ic a t io n  o f  r e s e r v e d  w a te r  r ig h t s  i f  i t  i s  p o s s ib le  t o  g o  t h a t  r o u t e . H e  
s a id  h e  a g r e e d  w it h  E N R  t o  p u r s u e  r e s e r v e d  w a te r  r ic ^ it s  a n d  N P S  w L . l  w o rk  
c o o p e r a t iv e ly  w it h  D N R . S t a n  s a id  h e  s e e s  l i t t l e  d i f f e r e n c e  i n  a t t it u d e s  
b e tw e e n  A la s k a  a n d  o t h e r  s t a t e s .  H e  s a id  t h e  P a r k  S e r v ic e  i s  m o s t ly  a  r o n -  
c o n s u n p t iv e  u s e r  o f  w a te r  a n d  w i l l  p r o b a b ly  b e  a s k in g  f o r  'h a t u r a l f lo w "« f o r  
s tr e a m s  w it h in  n a t io n a l p a r k s .

R o n  H u n t s in g e r , U .S .  B u r e a u  o f  L a n d  M a n a g e m e n t, d is c u s s e d  E L M  p la n s  t o  q u a n t i­
f y  w a te r  r ig h t s  f o r  t h e  G u lk a n a  R iv e r  a n d  B e a v e r  C r e e k , tw o  o f  t h e  d e s ig n a te d  
W ild  a n d  S c e n ic  R iv e r s  i n  A la s k a . H e  c a id  r e s u lt s  o f  t h e  G u lk a n a  q u a n t i f ic a ­
t i o n  s h o u ld  b e  a v a ila b le  t o  E N R  b y  e a r ly  1 9 8 7 , a n d  t h a t  B IM  i s  lo c k in g  a t  
e n h a n ce m e n t o f  t h e  f is h e r y  f o r  t h e  G u lk a n a  R iv e r  a s  w e ll a s  m a in t a in in g  t h e  
o t h e r  r e c r e a t io n a l v a lu e s  o f  t h e  r iv e r .

R o n  w a s  s u p p o r t iv e  o f  a d m in is t r a t iv e  a d ju d ic a t io n  o f  f e d e r a l r e s e r v e d  w a te r  
r ig h t s  a n d  t h in k s  t h e r e  w i l l  b e  l i t t l e  c o n f l i c t  o f  u s e s . H e  w o u ld  l i k e  t o  s e e  
s t a n d a r d iz e d  a d ju d ic a t io n  m e th o d s . Re m  a ls o  g a v e  a n  o v e r v ie w  o f  o t h e r  w i ld  
a n d  s c e n ic  r iv e r s  w it h in  t h e  s t a t e  c n  w h ic h  B E M  w i l l  b e  d o in g  in s t r e a m  f lo w  
s t u d ie s  i n  th e  f u t u r e .

K e it h  B a y h a , U .S .  F is h  a n d  W i l d l i f e  S e r v ic e , s a id  t h a t  a b o u t  5 0  p e r c e n t  o f  t h e  
f e d e r a l r e s e r v e s  i n  A la s k a  a r e  u n d e r  U S F W S  a d m in is t r a t io n . H e  s a id  t h e  FW S  i s  
a ls o  p r o v id in g  t e c h n ic a l  a s s is t a n c e  t o  o t h e r  f e d e r a l a g e n c ie s  f o r  in s t r e a m  
f le w  s t u d ie s  o n  A la s k a  s tr e a m s  t h a t  a r e  n o t  c n  w i l d l i f e  r e f u g e s .

K e it h  e x p la in e d  t h e  t r a in in g  i n  in s t r e a m  f le w  p r o v id e d  b y  h i s  a g e n c y  a t  F t .  
C o l l i n s ,  C o lo r a d o , a n d  s a id  s u c h  t r a in in g  i s  a v a ila b le  t o  o t h e r  a g e n c y  p e r s o n ­
n e l a n d  n a y  b e  a v a ila b le  i n  A la s k a  b y  1 9 8 6  o r  1 9 8 7 .

K e it h  s a id  h e  w o u ld  s u p p o r t  t h e  a p p r o a c h  E N R  i s  t a k in g  c n  c o o p e r a t iv e  e f f o r t s  
f o r  a d ju d ic a t io n  o f  f e d e r a l r e s e r v e d  w a te r  r ig h t s .  H e  a ls o  s a id  h e  fa v o r e d  a n  
a p p r o a c h  t o  p r i o r i t i z e  a d ju d ic a t io n s  w it h  u s e  o f  a  m a p .

P h i l i p  B n e r y , U .S .  G e o lo g ic a l S u r v e y , s a id  t h e r e  w e re  a b o u t  7 ,2 0 0  c r e e k s  a n d  
1 ,2 0 0  r iv e r s  i n  A la s k a  w h ic h  h a v e  b e e n  n a m e d , a n d  t h a t  o n ly  1 1  p e r c e n t  o f  t h e  
r iv e r s  a n d  s ix  p e r c e n t  o f  t h e  c r e e k s  h a v e  w a te r  f lo w  m e a s u r e m e n ts  f o r  m o re  
th a n  o n e  y e a r  d u r a t io n . I n  A la s k a  t h e r e  i s  o n e  s tr e a m  g a g e  f o r  e a c h  5 ,7 0 0  
s q u a r e  m ile s  c o m p a r e d  t o  o n e  s tr e a m  g a g e  f o r  e a c h  4 0 0  s q u a r e  m ile s  in  th e  
lo w e r  4 8  s t a t e s .

P h i l  s a id  t h a t  t h e  U S G S  i s  t r y in g  t o  im p r o v e  t h e  s tr e a m  g a g in g  n e tw o r k  f o r  
A la s k a , a n d  re co m m e n d s  t h a t  t h i s  n e tw o r k  b e  p a r t i a l l y  d e s ig n e d  a r o u n d  t h e  
p r i o r i t y  f o r  f e d e r a l r e s e r v e d  w a te r  r ig h t s  a d ju d ic a t io n s .

B r u c e  L a n d o n , U .S .  D e p a r tm e n t o f  J u s t i c e ,  s a id  h e  s u p p o r t s  in t e r a g e n c y  
n e g o t ia t io n  o r . w a te r  r ig h t s  a n d  n o te s  t h a t  t h e r e  h a s  b e e n  n o r e  c o o r d in a t io n  
b e tw e e n  f e d e r a l a g e n c ie s  i n  r e c e n t  m o n th s .



M eeting  Summary
A ugust 29, 1985
Page Three

J a c k  W ilo o c k , A la s k a  D e p a r tm e n t o f  N a t u r a l R e s o u r c e s , d is c u s s e d  p la n s  b y  t h e  
s t a t e  t o  c o m p le te  a n  in v e n t o r y  o f  f e d e r a l r e s e r v a t io n s  i n  A la s k a  a  x l l i s t  w a te r  
r ig h t s  r e s e r v e d  w it h  t h e  la n d . H e  e s t im a t e d  t h a t  2 5  t o  4 0  p e r c e n t  o f  t h e  r e s e r ­
v a t io n s  w i l l  n o t  h a v e  n e e d  f o r  w a te r , a s  th e y  a r e  m o u n t a in - t o p  r a d io  r e la y  s i t e s  
o r  m i l i t a r y  t a r g e t  a r e a s .

J a c k  s t a t e d  t h a t  E N R  h a d  d e te r m in e d  t h a t  t h i s  in v e n t o r y  s h o u ld  s e r v e  a s  b o th  a  
p e r m a n e n t f i l e  a n d  a s  a  o o n p u te r  f i l e ,  a n d  t h a t  h e  h a s  d e s ig n e d  a  p r e lim in a r y  
fo r m a t  u s in g  t h e  IB M  P C  a n d  t h e  W o r d s ta r  s o f tw a r e  p r o g r a m . H e  s t a t e d  t h a t  b o th  
t h e  fo r m a t a n d  t h e  o o n p u te r  p r o g r a m  a r e  c p e n  t o  r e v ie w  b y  t h e  g r o u p .

I t  w a s  s u g g e s te d  b y  m e irb e rs  o f  t h e  g r o u p  t h a t  i f  a  ‘ta o r k  g r o u p  " l i s  t o  b e  fo r m e d , 
t h a t  t h i s  w o rk  g r o u p  r e v ie w  a n d  d e f in e  t h e  p u r p o s e  o f  t h e  in v e n t o r y , a n d  d e t e r ­
m in e  t h e  fo r m a t a n d  o c n p u te r  p r o g r a m  t o  u s e  f o r  t h e  in v e n t o r y  s o  i t  w i l l  b e s t  
s e r v e  t h e  n e e d s  o f  a l l  a g e n c ie s  in v o lv e d .

L .  A . D u t t o n , E N R , s u g g e s te d  t h a t  t h e  g r o u p  d e v e lo p  s a n e  a c t io n  r e c o m m e n d a tio n s  
a n d  a ls o  s u g g e s te d  t h a t  a  w o rk  g r o u p  b e  s e t  u p .

K e it h  B a y h a , U S E W S , a g r e e d , a n d  s u g g e s te d  tw o  g r o u p s  b e  s e t  u p  c n  d i f f e r e n t  
le v e ls :  o n e  a t  t h e  d e c is io n  m a k in g  o r  m a n a g e m e n t le v e l ,  a n d  o n e  a t  t h e  w o r k in g  
o r  s t a f f  le v e l .  H e  a ls o  s u g g e s te d  t h a t  th e s e  g r o u p s  p r o d u c e  a  p a c k a g e  t h a t  
w o u ld  a s s i s t  a g e n c ie s  w it h  t h e i r  b u d g e t  r e q u e s t s .

L .  A . D u t t o n  s a id  t h a t  h i s  a g e n c y  w o u ld  f o llo w  u p  w it h  a  m e e tin g  s u m m a ry  a n d  a  
r e q u e s t  f o r  t h e  a g e n c ie s  t o  m a k e  a p p o in tm e n ts  t o  t h e  w o rk  g r o u p . K e  a s k e d  i f  a  
w r it t e n  a g r e e m e n t b e tw e e n  t h e  s t a t e  a n d  t h e  f e d e r a l a g e n c ie s  w a s  n e e d e d . H e  w a s  
a s s u r e d  b y  s e v e r a l a g e n c y  p e o p le  t h a t  a  w r it t e n  a g r e e m e n t i s  n o t  n e e d e d  a s  lo n g  
a s  c r o s s - e x p e n d it u r e  o f  s t a t e  a n d  f e d e r a l fu n d s  i s  n e t  in v o lv e d .

A n n  P u f f e r , U .S .  F o r e s t  S e r v ic e , re co m m e n d e d  t h a t  o b je c t iv e s  f o r  t h e  W o rk  G r o u p  
b e  e s t a b lis h e d . T h e  f o llo w in g  w e re  l i s t e d  a n d  d is c u s s e d :

1 . P r i o r i t i z e  r iv e r  b a s in s  f o r  a d ju d ic a t io n
2 . R e a c h  a g re e m e n t c n  a n  in v e n t o r y
3 . R e v ie w  S t a t e  S e n a te  B i l l  1 5 0
4 . D e te r m in e  m e th o d  o f  n o t i f i c a t i o n  o f  s t a t e  f o r  c la im e d  f e d e r a l w a te r  r ig h t s
5 . C o o p e r a t iv e  r e v ie w  o f  p r o c e d u r a l m e th o d s

I t  w a s  re co m m e n d e d  t h a t  t h e  r e q u e s t  t o  t h e  f e d e r a l a g e n c ie s  t o  m a k e  a p p o in tm e n ts  
t o  t h e  W o rk  G r o u p  ca m e  a s  a  l e t t e r  f r c r n  t h e  E N R  C o m m is s io n e r  s e t t in g  u p  t h e  
g o a ls  a n d  o b je c t iv e s  o f  t h e  C r o u p .

D is c u s s io n  f o llo w e d , c e n t e r in g  m o s t ly  c n  h e w  t o  s e t  p r i o r i t i e s  f o r  a d ju d ic a t io n  
a n d  t h e  n e e d  f o r  fu n d s  b y  t h e  a g e n c ie s  t o  o o n p le te  w o rk  o n  r e s e r v e d  w a te r  
r ig h t s .  P o r t io n s  o f  a  l e t t e r  fr o m  t h e  S e c r e t a r y  o f  I n t e r io r  w e re  r e a d , w h ic h  
s t a t e d  t h a t  a l l  r e q u e s ts  fr o m  s t a t e s  t o  t h e  f e d e r a l a g e n c ie s  f o r  q u a n t i f i c a t i o n  
o f  w a te r  r ig h t s  w o u ld  b e  r e s p o n d e d  t o  p r c n p t ly .

I t  w a s  p o in t e d  o u t  t h a t  t h e  f e d e r a l a g e n c ie s  m u s t o o n p e te  f o r  fu n d s  w it h  o t h e r  
s t a t e s  w h e re  c o n f l i c t s  w it h  w a te r  u s e  a n d  w a te r  r ig h t s  m a y  b e  m o re  p r e s s in g  th a n  
i n  A la s k a . I t  w a s  a ls o  n o te d  t h a t  r e q u e s ts  f o r  fu n d s  n a y  b e  b a s e d  o n  a  d e s ir e  
t o  h a v e  q u a n t i f i c a t io n  o f  w ? t e r  r ig h t s  a c c o m p lis h e d  w it h o u t  a d ju d ic a t io n .



A T T E N D E E S

1 . M a ry  L u  H a r le W a te r  R e s o u r c e  M a n a g e r E N R /D L W M /W a te r 7 6 2 -4 3 1 7
2 . K e it h  H a r d in g N a t u r a l R e s o u r c e  O f f i c e r C N R /D L W M /W a te r 7 6 2 -4 3 1 7
3 . C h r is  L a n d is N a t u r a l R e s o u r c e  O f f i c e r d n r / d l w m / s e r o 4 6 5 -3 4 0 0
4 . F r a n k  M ie lk e D e p u ty  D ir e c t o r E N R /D LW M 7 6 2 -4 3 5 5
5 . A n n  P u f f e r R e g io n a l H y d r o lo g is t U S  F o r e s t  S e r v ic e  

J u n e a u 5 8 6 -7 8 4 7
6 . B i l l  E d w a r d s A c t in g  D ir e c t o r ,  L a n d s , 

M in e r a ls , &  W a te r s h e d
U S  F o r e s t  S e r v ic e  
J u n e a u

5 8 6 -7 8 4 7

7 . C h r is t o p h e r  E s t e s S ta te w id e  In s t r e a m  
F lo w  C o o r d in a t o r

D F & G - S p o r t f is h 2 6 7 -2 1 4 2

J . R o n  H u n t s in g e r H y d r o lo g is t B L M 2 6 7 -1 3 1 8
9 . J u le s  T i l e s t o n D e p u ty  S t a t e  D ir e c t o r B U 4 -A S O 2 7 1 -5 0 6 9

1 0 . L a r r y  W r ig h t O u td o o r  R e c . P la n n e r N P S 2 6 1 -2 6 3 6
1 1 . S t a n  P e n c e C h ie f ,  W a te r  R ig h t s  B r . N P S - F t .  C o l l i n s ,

C o lo r a d o  (3 0 3 )2 2 1 -5 3 4 1
1 2 . N a n c y  D e s c h u W a te r  Q u a l it y  T e c h N P S , A n c h / D e n a li 6 8 3 -2 2 9 4
1 3 . R o n  H y r a O u td o o r  R e c . P la n n e r N P S , S e a t t le  (2 0 6 )4 4 2 -5 3 6 6
1 4 . D ic k  N a d e a u R e g io n a l In s t r e a m  F lo w  

S tu d y  C o o r d in a t o r
U S F W S 7 8 6 -3 3 5 0

1 5 . K e it h  B a y h a D e p u ty  A s s t .  R e g . D i r . U S F W S 7 8 6 -3 5 3 7
1 6 . P h i l i p  A . E m e ry D i s t r i c t  C h ie f U S G S /W R D 2 7 1 -4 3 7 9
1 7 . D a v id  D o r r is C h ie f ,  B r .  B io .  R e s . B L M -A S O 2 7 1 -3 3 4 9
1 8 . B r u c e  L a n d c n T r i a l  A t t o r n e y U .S .  J u s t i c e  D e p t . 2 7 1 -5 4 5 2
1 9 . S a n d r a  R a b in o w it c h P la n n e r N P S 2 6 1 -2 4 8 0
2 0 . J a c k  M o s fcy P la n n e r N P S 2 6 1 -2 4 8 0
2 1 . A 1  L o v a a s N a t u r a l R e s o u r c e s N P S 2 6 1 -2 6 1 2
2 2 . K e it h  G o lt z A t t o r n e y S Q L 2 7 1 -4 1 3 1
2 3 . C a r l  Y a n a g a w a R e g io n a l S u p e r v is o r D F& G  -  H a b it a t 2 6 7 -2 2 8 3
2 4 . G a r y  P r c k o s c h R e g io n a l W a te r  O f f i c e r d n r / d l w m / s c r d 7 6 2 -2 2 7 7
2 5 . J a c k  W ilc o c k N a t u r a l R e s o u r c e  M a n a g e r D N R /D L W M /W a te r 7 6 2 -4 3 1 7
2 6 . L .A .  D u t t c n C h ie f ,  W a te r  M a n a g e m e n t D N R /D L W M /W a te r 7 6 2 -4 3 1 7
2 7 . L a u r a  D a v is A s s t . A t t o r n e y  G e n e r a l D O L  -  J u n e a u 4 6 5 -3 6 0 0
2 8 . M ik e  F r a n k A s s t . A t t o r n e y  G e n e r a l D O L  -  A n c h o r a g e 2 7 6 -3 5 5 0
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SENATE JOURNAL
280 Fobruiry 12, 1985

Governor's transmittal letter ditcd February 12:

Deer Senator Bennett:

Under the authority of art. Ill, soc. 18, of the Alaska Con- 
ctitutiou, I am transmitting a till relating to the adjudica­
tion oJ wotor rights and making miscellaneous amendments to 
t!i<- A Water Usa Act (AS 46.15). The bill comes as a re­
sult of the .'.laska Water Resources Board resolution 84-5, 
dated March 14, 1984, recommending the adoption of specific
statutory proccduns for the administrative ana judicial ad­
judication of water riclitn, paiticulariy federal reserved 
water rights.

r. federal reserved watir right iu or.e created by implication 
when the foi'orji gcverniKr.r withdrawn land for a specific pur­
pose, serh as for e rtcional forest, Indian reservation, or 
-..•tionV: monument. '!he United States Supreme Court first
rocogriI-eci federal rcsarved water rights ir. Winters v. United 

?C7 U.S. 564 (1903), an Indian reservation case.
Since tnnt tire, court cases have extended the doctrine to 
many o.'.* r types of federal withdrawals. Slncr a federal re­
served vatwj right Is created by implication, no specific 
quantity c£ water and no priority date for tha water right ir. 
establ iol-̂ d until the court decs no by decree. To facilitate 
the ascettc.lrnr.it of the existence c£ a federal reserved water 
rig't, itn qumt.ltj. and ito piii-rity date, CongrosB passed 
the HcCarran Amendment, 41 U.S.C. arc. 666, allowing water ad­
judication Buits to be trought againut the federal government 
in stale courts. The tuatute requires the adjudication of all 
righta within a hydrologic basin where a federal reserved 
water l.'gV.t ciy ex-.st. Thin has created lawsuits involving 
literally thcusmr.a of defendants in nor.j of tha western 
states, where there are many jpprpprlalors and not enough 
water. The complexity and expense of such litigation has 
promptea many western states to enact sped tic adjudication 
leg'.-lallon to facilitate the. del nnnlnation of water rights, 
s'h* attached bill accordingly draws from the experience of 
ether siat?s ar.d thclr Adjudication statutory schemoe.

Section 1 o f  the btp mends A3 46.15.040 to add a disclaimer 
to the Water Use A,-t, asserting that a right to appropriate 
water which the stare grants is not a state guarantee of a 
particular water quality, volume, or pressure, or that water 
may be withdrawn it a particular cost. Appropriators in ad­
judications In other uuctern states have raised this "guaran­
tee” argument. While courts that have reached the issue have 
rejected the argum°nt, nonetheless it would servo the expedi­
tious resolution of water disputes in Alaska if the lack of 
guarantee were specified in the Water Use Act.

February 12, 1985
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Section 2 of the bill adds a new subsection to AS 46.15.065, 
tho current statute sotting out the procedures for handling 
Individual declarations of water rights existing before July 
1, 1966. Under AS 46.15.065(b)(1), the commissioner of natur­
al resources set the deadline for filing those declarations, 
and approximately 15 are pending. This new subsection makes 
clear the relationship between the procedures for handling 
those declarations and the proposed procedures (AS 46.15.165 
and 46.15.166 In tha bill) for handling baslnwlde water rights 
adjudications.

Section 3 of the bill amends AS 46. 15.140 to clarify the 
existing abandonment and forfeiture provisions and to create a 
rebuttable presumption that if an appropriator does not bene­
ficially use the water covered under a certificate for a 
period of five successive years, it is the appropriator's 
obligation to prove to the commissioner that the appropriation 
has not been abandoned.

Section 4 of the bill clarifies hew the commissioner may 
terminate an in-etream flow reservation.

Sect lor ” contains the body of the adjudication provisions. It 
first creates a new AS 46.15.165, which would allow the com­
missioner of the Department of Natural Resources to initiate 
an administrative adjudication to quantify and determine the 
priority of all wat6r rights and claims in a particular hydro­
logic basin. Under AS 46.15.165, tho commissioner would give 
notice to ail relevant appropriators and landowners, Including 
governmental agencies. When the hydrologic basin Includes 
land or water held in trust by the United Statos for Alaska 
Natives, ouch as the Annette Island Reserve, notice would also 
be uent to relevant authorities in order to protect the 
Natives' interests, if any, in a federal reserved water right. 
A person or entity claiming a federal reserved water right who 
1g served with notice, but who fails to consent to cn adminis­
trative adjudication, would be excluded as a participant. 
Under AS 46.15.165 the commissioner would have authority to 
adopt procedural regulations and to appoint a master to 
preside over the adjudication; to hold hearings; to take 
testimony; to collect evidence; and to make recommendations to 
the commissioner. Any final determination of water rights the 
commissioner makes would be subject to an administrative 
appeal to superior court. Section 5 also creates a new 
AS 46.15.166 providing that when a federal reserved water 
right may be Involved, and the claimant refuses to consent to 
an administrative adjudication, the commissioner could initi­
ate the adjudication in superior court, consistent with the 
MuCarran Amendment, 43 U.S.C. nec. 666. In that Instance, the 
bill gives the superior court authority to appoint a designee 
of the commissioner as a master to perform the same functions 
a master would In an administrative adjudication, but under 
the court's supervision.
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53.15.0
Kiiilc tha de.-.ign of tho adjudication bill la to provide a pro­
cedure for the adjudication of both non-fedcra] and federal 
reserved water riqhts, a new AC 46.15.1G5 makei cloa- that 
nothing in the Alaska Water Use Act is to be construed as an 
admission agairst the State of Alaska that a federal reserved 
wattr right exists in any particular context.

Section 6 of the bill adds a nzv AS 46.15.255 and 46.15.256, 
to clarify the D.-pictnent of IMtural Raocurceo' authority to 
take act i t.i remove Unsafe, as well as ur.pormitted, works of 
appropriation if the appropriate*- refuses to do on, and to lr.- 
epcct record-; of an appiopriator pertinent to the permitted or 
certifleeted use of water under the Water Use Act.

Given the experience of states other than Alaska in adjudicat­
ing water rights and tho large nunber of federal reservations 
in Alaska, a sound statutory system for adjudication is imper­
ative. Therefore, 1 urg;i your prompt action on this bill.

Sincerely,

Bill Sheffield 
Governor

/ k h e . t L t
SENATE BILL NO. 151 by the Rules Committee by request of the 
Governor, entitled:

"An Act amending the controlled substance, 
imitation controlled substance, and for­
feiture laws."

vaa read the first time and referred to the Health, Education 
ar.d Social Services Ccr.raittcc and tho Judiciary Committee.

Departncnt of Corrections flrcal note Is zero. Department of 
Law fiscal note is zero with analysis: "This bill would
streamline and star.datdize forfeiture procedures, making it 
easier to execute forfeitures. The bill would also slightly 
Increase the number of controlled substances and imitation 
controlled substance i:a3es the departncnt can successfully 
prosecut by correcting omissions, ambiguities, contradic­
tions, ar.i an overbreadth problem which exists in portions of 
our cjrrei.h laws. Although tnere will be a slight Increase in 
tha number of cn'-on handled, this Increase will bo more than 
offset by t'e efficiencies that will be realized \ n  stream­
lining currri t. laws."

SENA TE  J O U R N A L
F e b r u a r y  1 2 ,  1 9 8 5 2 8 3

SB _15J_.Gff0t.ld

Governor's transmittal letter dated February 12:

Dear Senator Bennett:

Under the authority of art. Ill, snc. 18, of tho Alanka Con­
stitution, 1 am transmitting a bill which makes several 
changes in Alaska's laws regarding controlled substances and 
Imitation controlled substances. These charges arc needed to 
eliminate- ambiguities, contradictions, omissions, and an 
overbreadth problem which exist in current law, and to improve 
the state's ability to forfeit property which has been used in 
violation of the drug laws.

A section-by-soction analysis of the bill, explaining in de­
tail tho effect of and reasons Cor the proposed changes, 
appears at the end of this letter. In brief Gumnary, sec. 1 
of the bill consolidates most etate forfeiture procedures in a 
Gingle new article added to AS 09. This consolidation or 
state forfeiture procedures will minimize the possibilities of 
unintended inconsistencies In coverage and reduce tho volume 
of laws that are requlrod whenever forfeiture is authorized.

Section 2 of the bill provides that anyone who attcmpto to ob­
tain possession of a controlled substance through fraud or 
other deceptive techniques commits the same class of crime and 
faces the same penalty as someone who successfully obtains 
possession of a controlled substance through fraud or other 
deception.

Section 3 adds the commissioner of currectlonu to the nlno 
member Controlled Substancca Advisory Committee. Sections 4 
and 7 add necessary crces-refererces to other statutes. Sec­
tion 5 is a minor amendment which clears up a drafting over­
sight and potential overbrcadth p"oblom in tho existing defi­
nition of an "imitation controlled substance."

Section 6 of the bill broadens the der'-rlption of property 
which is subject to forfeiture to the state, and will elimi­
nate some difficult proof problems caused by the language of 
the current law. Section 8 defines "violation" of the drug 
laws to include attempts and solicitations to violate the law. 
Section 9 repeals statutes replaced by the provisions con­
tained in sec. 1 of the bill.

In order to allow more effective enforcement of our criminal 
and civil laws aqaln6t drug abuse in Alaska, I urge your 
prompt and favorable action on this bill.

A n a l y s i s  g ? _ B l U

Section 1:.

This section of tho bill has two related purposes. First, it 
specifies the procedures applicable to the forfeiture of 
property authorized by AS 11.73.060 and AS 17.30.110.
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D i r e c t o r ’s  O f f ic e

BY T H E  RU LES  COMMITTEE BY 
IN  T H E  S EN A TE  REQ U EST  OF THE GOVERNOR

S EN A TE B I L L  NO. 150 

IN  TH E  L E G I S L A T I V E  OF TH E  S T A T E  OF A LA S K A  

FOURTEENTH L E G IS L A T U R E  -  F I R S T  S E S S IO N  

A B I L L

F o r  a n  A c e  e n t i t l e d :  "A n  A c t  m a k in g  m i s c e l l a n e o u s  am endm ents  t o  t h e  A l a s k a

W a te r  U se  A c t  (A S  4 6 . 1 5 ) :  e s t a b l i s h i n g  p r o c e d u r e s  f o r  

a d m i n i s t r a t i v e  a n d  j u d i c i a l  a d j u d i c a t i o n  o f  w a t e r  

r i g h t s  u n d e r  t h a t  A c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

BE I T  ENACTED B Y  TH E  L E G IS L A T U R E  OF T H E  S T A T E  OF A L A S K A :

*  S e c t i o n  1 .  AS 4 6 . 1 5 . 0 4 0  i s  am ended  b y  a d d i n g  a new  s u b s e c t i o n  to  

r e a d :

( d )  A  r i g h t  t o  a p p r o p r i a t e  w a t e r  g r a n t e d  u n d e r  t h i s  c h no t e r  may 

n o t  b e  c o n s t r u e d  a g a i n s t  t h e  s t a t e  a s  a g u a r a n t e e  o f  a  p a r t i c u l a r  

w a t e r  l e v e l  o r  v o l u m e ,  e x c e p t  a s  p r o v i d e d  i n  AS 4 6 . 1 5 . 1 4 5 ,  a s  a g u a r ­

a n t e e  o f  a p a r t i c u l a r  a r t e s i a n  p r e s s u r e  o r  w a t e r  q u a l i t y ,  o r  a s  a 

g u a r a n t e e  t h a t  w a t e r  may b e  w i t h d r a w n  o r  d i v e r t e d  a t  a p a r t i c u l a r  

c o s t .

*  S e c .  2 .  A S  4 6 . 1 5 . 0 6 5  i s  am ended  b y  a d d i n g  a  new  s u b s e c t i o n  t o  r e a d :

( f )  T h e  a d j u d i c a t i o n  p r o c e s s  f o r  a  d e c l a r a t i o n  f i l e d  u n d e r  ( a )  

o f  t h i s  s e c t i o n ,  w h i c h  i s  p e n d i n g  b e f o r e  t h e  c o n m i s s i o n e r  o n  t h e  

e f f e c t i v e  d a t e  o f  t h i s  A c t ,  i s  t o  c o n t i n u e  u n d e r  t h e  p r o c e d u r e s  s e t  

o u t  i n  t h i s  s e c t i o n  u n t i l  t h e  c o m m i s s i o n e r  f i n a l l y  d e t e r m i n e s  w h e t h e r  

t h e  d e c l a r a n t  i s  e n t i t l e d  t o  a c e r t i f i c a t e .  I f  a c e r t i f i c a t e  i s  

i s s u e d  u n d e r  t h i s  s e c t i o n ,  t h e  c e r t i f i c a t e  h o l d e r  may b e  i n c l u d e d  a s  a 

p a r t i c i p a n t  i n  an  a d j u d i c a t i o n  u n d e r  t h e  p r o c e d u r e s  s e t  o u t  i n  AS 4 6 . -  

1 5 . 1 6 5  o r  4 6 . 1 5 . 1 6 6 .

*  S e c .  3 .  AS 4 6 . 1 5 . 1 4 0  i s  am ended  t o  r e a d :

- 1 -  S B  150
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Sec. 46. 15.HO. ABANDONMENT, FORFEITURE, AND REVERSION OF APPRO­

PRIATIONS. (a) The commissioner may declare an appropriation, co be 

wholly or partially abandoned and revoke the certificate of appropria­

tion in whole or in part if an appropriator, with intention to aban­

don, does not make beneficial use of all or a part of the [HIS] appro­

priated water. [AN APPROPRIATION SO FORFEITED AND ABANDONED REVERTS 

TO THE STATE AND THE WATER BECOMES UNAPPROPRIATED WATER.]

(b) The commissioner may declare that an appropriator has [AN 

APPROPRIATION TO BE] wholly or partially forfeited an appropriation. 

and shall revoke the certificate of appropriation in whole or in part 

if the [AN] appropriator voluntarily fails or neglects, without suffi­

cient cause, to make use of all or a part of the [HIS] appropriated 

water for a period of five successive years.

(c) Failure to use beneficially, for five successive years, all 

or part of the water granted in a certificate of appropriation raises 

a rebuttable presumption that the appropriator has abandoned or for­

feited the right to use the unused quantity of water, and shifts to 

the appropriator the burden to prove otherwise to the satisfaction of 

the commissioner.

(d) A state agency may not abandon or forfeit a certificate of 

appropriation in whole or in part except after public notice.

(e) If the commissioner revokes a certificate in whole or in 

part, that portion of the certificate covered by the revocation re­

verts to the state and the water becomes unappropriated water.

* Sec. 4. AS 46.15.145(f) is amended to read:

(f) At least once each 10 years the commissioner shall review 

each reservation under this section to determine whether the purpose 

described in (a) of this section for which the certificate reserving 

water was issued and the findings described in (c) of this section

SB 150 -2-
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still apply to the reservation. If the commissioner determines that 

the purpose^ or part or all of the findings^ no longer apply to the 

reservation, the commissioner [HE] may revoke or modify the certifi­

cate reserving the water after nc-ice, hearing when appropriate, and a 

written determination that the revocation or modification is in the 

best interests of the state [IN ACCORDANCE WITH AS 46.15.140(b)].

* Sec. 5. AS 46.15 is amended by adding new sections to read:

Sec. 46.15.165. ADMINISTRATIVE ADJUDICATIONS. (a) The commis­

sioner may, by order, initiate an administrative adjudication to 

quantify and determine the priority of all water rights and claims in 

s drainage basin, river system, g. «nd water aquifer system, or other 

identifiable and distinct hydrologic regime, including any hydrologi- 

cally interrelated surface and ground water systems.

(b) In the order initiating an administrative adjudication, the 

commissioner shall describe the appropriate geographic and hydrologic 

boundaries of the adjudication area. During the adjudication, the 

commissioner may adjust the boundaries to insure the efficient admin­

istration of water appropriations among users.

(c) Upon initiation of the adjudication, the commissioner shall

(1) serve the order on each applicant, certificate holder, 

or permittee listed in the department's records within the adjudica­

tion areai

(2) serve the order on any agency of the federal, state, or 

local government witn management authority over land or water within 

the adjudication areaj

(3) serve the order on any person who owns land within the 

adjudication area if the land is held in trust by the United States or 

if the patent or deed to the land contains a restriction on alienation 

imposed under 25 U.S.C. sec. 334 (Indian General Allotment Act of

SB 150
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February 8, 1887, 24 Stat. 389, as amended and supplemented), 25

U.S.C. sec. 372 (the Allotment Act of June 25, 1910, 36 Stat. 855), or 

43 U.S.C. secs. 270-1, 270-2 (the Allotment Act of May 17, 1906, 34 

Stat. 197), and on the United States on behalf of any such person*

(4) serve the order on the United States and the appropri­

ate governing body of the Annette Island Reserve established by 25 

U.S.C. sec. 495 (the Act of March 3, 1891, 26 Stat. 1101) if the land 

or water of the reserve, or hydrologically interconnected water, is 

within the adjudication areas and

(5) publish the order once each week during four consecu­

tive weeks in a newspaper of general circulation in the adjudication 

area.

(d) Service of the order under (c)(1) of this section is suffi­

cient if mailed by certified mail, return receipt requested, to the 

last known address that the applicant, certificate holder, or 

permittee has given to the division of the department responsible for 

administration of water rights. A person served under (c)(1) -- (4) 

of this section who fails to appear in a timely manner and assert a 

claim as prescribed by the commissioner is estopped from subsequently 

asserting any objection to the adjudication of that person's water 

rights within the adjudication area, unless the person is entitled to 

a federal reserved water right and has failed to consent under (i) of 

this section.

(e) In an adjudication under this section, the commissioner may 

appoint an impartial qualified person as a master to preside over the 

adjudication! to hold hearings* to take testimony* to collect evi­

dence; to propose to the commissioner an order adjudicating the valid­

ity of, quantifying, and determining the priority of all water rights* 

and to take other action the commissioner decides is necessary. The

SB 150 -4-
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master may be an employee of the state.

(f) Any division of the department, or other departments, may 

provide support during the adjudication, in the form of documentary

and testimonial evidence $ research; and scientific analysis. If

funding permits, the commissioner may obtain similar support from 

sources outside government. Any 3tate agency may assert a water right 

on behalf of the state in the adjudication.

(g) In managing an adjudication, the commissioner u.ay take such 

action as is necessary for the efficient and fair administration and 

use of the state's water, including but not limited to

(1) determining indispensable, necessary, and convenient

parties to the adjudication;

(2) classifying applicants, certificate holders, per­

mittees, and claimants in groups that share similar interests, such as 

by the amount of water used or the type of use, and restricting their 

active participation in the adjudication by appointing group represen­

tatives for the purposes of receiving notices, examining witnesses, 

and other adjudicatory functions;

(3) entering such interlocutory orders as may be appropri­

ate to dispose of all or part of the issues in the adjudication, and 

designating these orders as final ones for the purposes of any appeal 

to superior court under (j) of this section; and

(4) allocating to a participant any extra costs that the 

state has incurred in conducting the adjudication because the partici­

pant has in bad faith asserted a claim to water wholly without merit 

or has unreasonably delayed the proceeding.

(h) For the purposes of asserting a water right in an adjudica­

tion, a certificate issued under this chapter is prima facie evidence 

of the water right and its priority date.

-5- SB 150



(i) If the commissioner has initiated the adjudication, and the 

federal government or a private person who has been served under

(c)(2) —  (4) of this section asserts a federal reserved water right 

but fails to consent in writing to the adjudication, then the commis­

sioner shall exclude the federal government or that person, respec­

tively, as participants in the adjudication. The commissioner may 

negotiate the terms of the written consent.

(j) A person adversely affected by a final order of the commis­

sioner adjudicating water rights under this section may appeal to the 

superior court within 30 days after the decision is mailed or de­

livered to the person.

(k) The commissioner may adopt regulations setting out proce­

dures for administrative adjudications under this section.

j e c . 46.15.166. JUDICIAL ADJUDICATIONS. (a) Instead of initi­

ating an adjudication under AS 46.15.165, the commissioner may, with 

the concurrence of the attorney general, file on behalf of the state a 

complaint in superior court to initiate a judicial adjudication con­

sistent with 43 U.S.C. sec. 666 to quantify and determine the priority 

of all water rights in a drainage basin, river system, ground water 

aquifer system, or other identifiable and distinct hydrologic regime, 

including any hydrologically interrelated surface and ground water

systems. The commissioner may initiate an adjudication under this

section only if a federal reserved water right has been or might be 

asserted

(1) by the United States or any of its component agenciesi

(2) by or on behalf of a person whose patent or deed to 

land contains a restriction on alienation imposed by a federal statute 

cited in AS 46.15.165(c)(3) or (4), or whose land is held in trust by 

the United States.

SB 150 -6-
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(b) Venue is proper if a complaint under this section is filed 

in a judicial district in which all or a part of the hydrologic regime 

is located.

(c) In an action brought under (a) of this section, the court 

may initially appoint a designee of the commissioner as a master to 

hold hearings, take testimony, collect evidence, and make recommenda­

tions to the court regarding the scope and content of a proposed 

judicial decree that would finally adjudicate the validity of water 

rights, quantify them, and determine priorities among the water right 

appropriations in the adjudication area. The master may be an employ­

ee of the state. In managing the action, the master may, with the 

court's permission, take such action as the coianissioner would be 

authorized to take in an administrative adjudication under AS 46.15.- 

165.

(d) In an adjudication under this section, the court may incor­

porate in any order or judgment any final orders of the commissioner 

previously issued under AS 46.15.165.

(e) Proceedings under this section are conducted without a Jury.

Sec. 46.15.167. EFFECT OF DECISION. A final order of the com­

missioner under AS 46.15.165, or a final judgment of a court under 

AS 46.15.166, is binding on all parties to the adjudication and on all 

persons who subsequently make an application for a water right. The 

court or the commissioner may retain continuing jurisdiction for the 

periods of time necessary to implement any adjudication order or 

judgment and to provide for any subsequent water appropriations.

Sec. 46.15.168. OTHER ACTIONS, (a) The state may timely inter­

vene as a party in a superior court action potentially involving a 

determination of the validity, quantity, use, reservation, or priority 

of water rights.

-7- SB 150
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( b )  T h e  c o m m i s s i o n e r  m ay a c c e p t  a  re m a n d  f r o m  a s t a t e  o r  f e d e r a l  

c o u r t  o f  a  w a t e r  r i g h t s  d i s p u t e ,  a n d  m ay a d m i n i s t r a t i v e l y  a d j u d i c a t e  

i t  u n d e r  AS 4 6 . 1 5 . 1 6 5 .

(c) The commissioner may enter into arbitration with a private

person or the federal government to resolve a water rights issue.

( d )  T h e  c o m m i s s i o n e r  m ay i n c o r p o r a t e  a n d  a p p l y  a s  b i n d i n g  u p o n

t h e  p a r t i e s  t o  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 . 1 6 5  a n y  

f e d e r a l  c o u r t  d e c r e e  c o n c e r n i n g  t h e  s t a t e  h y d r o l o g i c  r e g im e  i n v o l v e d  

i n  t h e  . a d j u d i c a t i o n .

S e c .  4 6 . 1 5 . 1 6 9 .  F E D E R A L  R E S E R V E D  WATER R IG H T S .  N o t h in g  i n  

A S  4 6 . 1 5  i s  a n  a d m i s s i o n  b y  t h e  S t a t e  o f  A l a s k a  t h a t  a  f e d e r a l  r e ­

s e r v e d  w a t e r  r i g h t  e x i s t s  i n  t h e  s t a t e .

*  S e c .  6 .  AS 4 6 . 1 5  i s  am ended  b y  a d d in g  n e w  s e c t i o n s  t o  r e a d :

S e c .  4 6 . 1 5 . 2 5 5 .  ENFORCEM ENT, ( a )  I n  a d d i t i o n  to  a  p e n a l t y  t h a t

m ay be im p o s e d  u n d e r  A S  4 6 . 1 5 . 1 8 0  f o r  v i o l a t i o n  o f  a n  o r d e r  i s s u e d

u n d e r  AS 4 6 . 1 5 ,  t h e  d e p a r t m e n t  may

( 1 )  re m o v e  o r  a b a t e  u n p e r m i t t e d  w o r k s  o f  a p p r o p r i a t i o n ,  

d i v e r s i o n ,  im p o u n d m e n t ,  o r  w i t h d r a w a l ;

( 2 )  i n s t a l l  c o r r e c t i v e  c o n t r o l s  o r  c o n t r o l  w o r k s ;  a n d

( 3 )  s o e k  e n f o r c e m e n t  o f  t h e  o r d e r  b y  f i l i n g  a n  a c t i o n  i n

t h e  s u p e r i o r  c o u r t .

( b )  A  p e r s o n  who v i o l a t e s  a n  o r d e r  i s s u e d  u n d e r  AS 4 6 . 1 5 . 1 8 0  i s

l i a b l e  f o r  a l l  c o s t s  o f  r e m o v a l ,  a b a t e m e n t  o r  i n s t a l l a t i o n ,  a n d  f o r  

a n y  r e l a t e d  c o u r t  c o s t s  a n d  a t t o r n e y  f e e s  i n c u r r e d  b y  t h e  s t a t e  i n  

s e e k i n g  e n f o r c e m e n t  o f  t h e  o r d e r .

S e c .  4 6 . 1 5 . 2 5 6 .  DATA C O L L E C T IO N  A U T H O R IT Y .  To  c a r r y  o u t  t h e  

p r o v i s i o n s  o f  t h i s  c h a p t e r ,  t h e  d e p a r t m e n t  m ay

( 1 )  i n s p e c t  b o o k s i  r e c o r d s ;  m e t e r s ;  g a u g e s ;  w e l l  l o g s ;  

w o r k s  o f  a p p r o p r i a t i o n ,  d i v e r s i o n ,  im p o u n d m e n t ,  w i t h d r a w a l ,  o r  
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controls and any other relevant information or physical conditions

(2) enter private property at all reasonable times, after 

first obtaining a search warrant from an appropriate judicial officer 

if the owner refuses consent to entry; and

(3) compel the production of relevant information by an 

administrative subpoena signed by the commissioner if the commissioner 

reasonably believes the information is necessary to carry out the 

purposes of this chapter.

* Sec. 7. This Act takes effect immediately in accordance with AS 01.-



FEDERAL RESERVED VPlTER RIGHTS INVENTORY

The attached inventory form is designed to provide basic information about each 
federal reservation within the State of Alaska. The information provided will 
assist the Alaska Department of Natural Resources and the federal agencies to 
determine what the existing and future water needs may be for that reservation.

In addition to identifying the administrative office for each reservation, this 
data will help to locate the reservation and cross-reference it to a map showing 
the geographical location of each reservation within the State. The map will 
help to prioritize the need for water rights adjudication.

The legal history of the federal legislation or executive action creating the 
reservation will provide the purposes for which the lands were withdrawn from 
the public domain, describe the explicit or implied water rights, and provide 
the priority dates for the water rights.

The second section of the inventory will consist of information cn existing 
water rights and actions planned or underway to determine the amount of water 
needed for the reserved water rights for each federal reservation. This data 
will be entered into the inventory as the information becomes available.

The Alaska Department of Natural Resources, Division of Land & Water Management, 
will prepare and maintain the inventory with information provided fcy the federal 
agencies. The data will be corrputerized and maintained as a permanent file for 
use fcy ENR and the federal agencies.
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M E M O R A N D U M March 7, 1985

TO:

FROM:

RE:

All Members
Senate Resources Committee 

Staff f i t
Senate Resources Committee

SB 150 "An Act making miscellaneous amendments to the Alaska 
Water Use Act (AS 46.15); establishing a procedures for 
administrative and judicial adjudication of water rights under 
that Act; and providing for an effective date."

SB 150 establishes procedures for the administrative and judicial 
adjudication of water rights and make miscellaneous amendments to the 
Alaska Water Use Act (AS 46.15).

The bill is an attempt to clarify and simplify the procedure for the 
adjudication of water rights. In many western states, thousands of 
lawsuits have arisen where there were more appropriators than water 
available. The conflicts arose where federal reserves existed and as a 
result of the McCarran Amendment those cases against the federal government 
could be heard in state courts. This placed a tremendous burden on the 
court systems of the various states. SB 150 is designed to try to avoid 
those problems.

Substantial differences, however, exist among interested parties as 
specified in the attached correspondence received by the committee. A 
brief overview of those portions is outlined below:

Governor's Bill Alaska Miners Livengood/Tolovana
Association Comments Mining District Comments

Section 1

Disclaimer section Not Necessary Not Necessary
asserting that water
rights are not guarantee
of quality, volume,
pressure or cost.



Governor's Bill Alaska Miners Livengood/Tolovana
Association Comments Mining District Comments

Section 2

Clarifies relationship No Comment No Comment
of pending declarations 
to proposed procedures.

Section 3

If water rights not Should not be changed Should not be changed
used for five years from present statutes. from present statutes,
may be declared 
abandoned.

Section 4

Clarifies how 
commissioner may 
terminate an in-stream 
flow reservation for 
best interest of state.

Section 5

Opposed to words "best 
interest of state."

Opposed to words "best 
interest of state."

An administrative 
adjudication of federal 
reserved water rights 
only after a complete 
hydrology study.

Allows commissioner of Federal reserved water
DNR to initiate an rights should be in
administrative separate statute,
adjudication for state 
and federal water rights.

Section 6

DNR has authority to Not Necessary Should be deleted,
remove unsafe or 
unpermitted works of 
appropriation.

Included in this packet are:

1. Governor's transmittal letter;

2. Department of Natural Resources fiscal note which is zero;

3. Letter from the Alaska Miners Association;

4. Letter from the Livengood/Tolovana Mining District;

5. Letter from the Alaska Court System.

6. Alaska Water Resources Board Resolution 84-5.



B I L L  S H E F F I E L D
GOVERNOR

S t a t e  o f  A l a s k a
OFFICE OF THE GCVEPNOR

J u n e a u

d >
/

The Honorable Don Bennett 
President of the Senate 
Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Senator Bennett:

Under the authority of art. til, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to the 
adjudication of water rights and making miscellaneous 
amendments to the Alaska Water Use Act (AS 46.15). The 
bill comes as a result of the Alaska Water Resources Board 
resolution 84-5, dated M arch 14, 1984, recommending the
adoption of specific statutory procedures for the a d m in is­
trative and judicial adjudication of water rights, p a r t i c­
ularly federal reserved water rights.

A  federal reserved water right is one created by implica­
tion when the federal government withdraws land for a s pe­
cific purpose, such as for a national forest, Indian r e s­
ervation, or national monument. The United States Supreme 
Court first recognized federal reserved w at er  rights in 
Winters v. United S t a t e s , 207 U.S. 564 (1908), an Indian
reservation case. Since that t i m e , court cases have e x­
tended the doctrine to many other types of federal w i t h­
drawals. Since a federal reserved water right is created 
by implication, no specific quantity of w ater and no p r i­
ority date for the water right is established until the 
court does so by decree. To facilitate the ascertainment 
of the existence of a federal reserved w at er  right, its 
quantity, and its priority date, Congress passed the 
McCarran Amendment, 43 U.S.C. sec. 666, allowing water 
adjudication suits to be brought a g ? J ,.st the federal g o v­
ernment in state courts. The statute requires the a d j u­
dication of all rights with in  a hydrologic basin where a 
federal reserved w ater right may exist. This has created 
lawsuits involving literally thousands of defendants in 
some of the western states, where there are many ap pr o­
priators and not enough water. The complexity and expense 
of such litigation has prompted ma ny  wes te r n states to 
enact specific adjudication legislation to facilitate the 
determination of w at er  rights. The attached bill accor d­
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ingly draws from the experience of other states and their 
adjudication statutory schemes.

Section 1 of the bill amends AS 46.15.040 to add a d i s­
claimer to the Water CJse Act, asserting that a right to 
appropriate water which the state grants is not a state 
guarantee of a particular water quality, volume, or p r e s­
sure, or that water may be withdrawn at a particular cost. 
Appropriators in adjudications in other western states 
have raised this "guarantee" argument. While courts that 
have reached the issue have rejected the argument, n o n e­
theless it would serve the expeditious resolution of water 
disputes in Alaska if the lack of guarantee were specified 
in the Water Use Act.

Section 2 • of the bill adds a new subsection to 
AS 46.15.065, the current statute setting out the p r o c e­
dures for handling individual declarations of water rights 
existing before July 1, 1966. Under AS 46.15.065(b)(1),
the commissioner of natural resources set the deadline for 
filing those declarations, and approximately 15 are 
pending. This new subsection makes clear the relationship 
between the procedures for handling those declarations and 
the proposed procedures (AS 46.15.165 and 46.15.166 in the 
bill) for handling basinwide water rights adjudications.

Section 3 of the bill amends AS 46.15.140 to clarify the 
existing abandonment and forfeiture provisions and to c r e­
ate a rebuttable presumption that if an appropriator does 
not beneficially use the water covered under a certificate 
for a period of five successive years, it is the appro- 
priator's obligation to prove to the commissioner that the 
appropriation has not been abandoned.

Section 4 of the bill clarifies how the commissioner may 
terminate an in-stream flow reservation.

Section 5 contains the body of the adjudication p r o­
visions. It first creates a new AS 46.15.165, which would 
allow the commissioner of the Department of Natural R e­
sources to initiate an administrative adjudication to 
quantify and determine the priority of all water rights 
and claims in a particular hydrologic basin. Under 
AS 46.15.165, the commissioner would give notice to all 
relevant appropriators and landowners, including g o v e r n­
mental agencies. When the hydrologic basin includes land 
or water held in trust by the United States for Alaska 
Natives, such as the Annette Island Reserve, notice would 
also be sent to relevant authorities in order to protect 
the Natives' interests, if any, in a federal reserved
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wa te r right. A  person or entity claiming a federal 
reserved w a te r right who is served with notice, but who 
fails to consent to an administrative adjudication, would 
be excluded as a participant. Under AS 46.15.165 the 
c o mm issioner would have authority to adopt procedural 
regulations and to appoint a master to preside over the 
adjudication; to hold hearings; to take testimony; to c ol­
lect evidence; and to make recommendations to the co mmis­
sioner. Any final determination of water rights the c o m­
mission er  makes would ue subject to an administrative a p­
peal to superior court. Section 5 also creates a new 
AS 46.15.166 providing that when a federal reserved water 
right may be involved, and the claimant refuses to consent 
to an administrative adjudication, the commissioner could 
initiate the adjudication in superior court, consistent 
wi th  the M cCarran Amendment, 43 U.S.C. sec. 666. In that 
instance, the bill gives the superior court authority to 
appoint a designee of the commissioner as a master to p e r­
form the same functions a master would in an admini st ra­
tive adjudication, but under the court's supervision.

While the design of the adjudication bill is to provide a 
procedure for the adjudication of both non-federal and 
federal reserved water rights, a new AS 46.15.169 makes 
clear that nothing in the Alaska Water Use Act is to be 
construed as an admission against the State of Alaska that 
a federal reserved water right exists in any particular 
context.

Section 6 of the bill adds a new AS 46.15.255 and 
46.15.256, to clarify the Department of Natural Resources' 
authority to take action to remove unsafe, as well as 
unpermitted, works of appropriation if the appropriator 
refuses to do so, and to inspect records of an appro­
priator  pertinent to the permitted or certificated use of 
w ater under the Water Use Act.

Given the experience of states other than Alaska in adj u­
dicating wa t er  rights and the large number of federal res­
ervations in Alaska, a sound statutory system for a djudi­
cation is imperative. Therefore, I urge your prompt 
action on this bill.

Sincerely,

Governor
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ALASKA MINERS ASSOCIATION 
Fairbanks Branch S ta te Overs igh t Committee 
P.O. Box 73069 
Fairbanks, Ak 99707

RE: SB 150

Dear Resource Committees;

We are concerned about the im p lic a tio n s o f SB 150. We agree w ith the 
Alaska Resources Boards fin d in g s th a t the cu rre n t s ta tu te s and regu la tio ns 
are adequate to implement basinwide ad ju d ic a tio n o f fede ra l reserved 
water r ig h ts . We fe e l th a t SB 150 addresses issues th a t should not be 
addressed, w h ile not adequately addressing the issues th a t should be 
addressed;

We are a lso concerned about the reported Department o f Natura l Resources 
estim ate th a t the f is c a l note is  zero. The b i l l ,  as c u r re n tly  w r it te n , 
con ta ins a t le a s t two sections th a t w i l l be very c o s tly  to manage. These 
two sections are contained in Section 6 and deal w ith "Enforcement" and 
"Data C o lle c tio n A u th o r ity " . Several o the r sections w i l l c e r ta in ly  ca rry 
a high p rice tag i f  implemented. We fe a r th a t the Department o f Natura l 
Resources w i l l be fo rced to s h i f t  th e ir work load from o the r areas th a t 
are c r i t i c a l to o rd e r ly development o f the S ta te .

The fo llo w in g comments are addressed to s p e c if ic  sec tions o f the b i l l :

SECTION 1: Since th is  s p e c if ic  "d is c la im e r" wording has never been upheld 
in  a cou rt o f law , according to the Governor's tra n sm itta l le t t e r , we fe e l 
th a t i t  is  not necessary to inc lude i t  in  our s ta tu te s . I t  could lead 
to c o s t ly  cou rt b a tt le s th a t are extremely unnecessary.

SECTION 3: Sec. 46.15.140 (c ) s ta te s th a t the F a ilu re to use b e n e f ic ia l ly ,
e tc . The word b e n e f ic ia l ly  is  a buzz word th a t is  hard to de fin e , and should 
be de le ted from th a t se c tio n . We be lie ve th a t the e n t ire  sec tion should 
remain as i t  c u r re n t ly  appears in the S ta tu te s , and the proposed change 
should not be considered.

SECTION 4: The term " in  the best in te re s ts  o f the s ta te " is one th a t has
been d i f f i c u l t  to de fin e . I t  leaves room fo r a r b r i t r a r y  and cap ric ious 
dec is io n s . We suggest th a t th is  term be de le ted and the term " in  
accordance w ith AS 46 .14 .140 (b )" be l e f t  in th a t se c tio n .

SECTION 5: We fe e l th a t the fede ra l reserved water r ig h ts  should be
p rope rly ad jud ica ted . However, we be lie ve th a t by adding the fede ra l reserved 
water r ig h ts  to the water use a c t, the Governor has on ly confused issues.
We would suggest th a t the fede ra l reserved water r ig h ts  be addressed 
in  a seperate s ta tu te . Thus Sec. 46 .15 .165 , Sec’ AS 46.15.166 
Sec. AS 46.15.167, Sec. 46.15.168, and Sec. 46.15.169 could a l l be 
inco rpo ra ted in to  a seperate s ta tu te  dea ling on ly w ith fede ra l reserved 
water r ig h ts , and not in fr in g e  upon the cu rre n t Water Use B i l l and the 
r ig h ts  and p riv ile d g e s granted under i t .

SECTION 6: This e n t ire  sec tio n should be de le ted . O ther agencies have
enforcement powers, and the a d d it io n o f th is  power to DNR would on ly be 
a d u p lic a t io n  o f e f fo r t .

F t y  2



LIVENGOOD/1 OLOVANA MINING DISTRICT
P. 0. BOX 73069 - FAIRBANKS. ALASKA 99705

February 23, 1985

Dear L e g is la to r:

The Livengood/Tolovana Mining D is t r ic t expressed concerns to you regarding 
SB 150 in a Pub lic Opinion Message on February 19. This b i l l  would have an 
impact upon the General Pub lic o f A laska, as there are many d if fe re n t type 
o f water app rop ria tio n s issued fo r the S ta te . We would l ik e  to submit the 
fo llow in g comments on SB 150.

In the opening paragraph o f the Governor's le t t e r  o f tra n sm itta l dated 
February 12, 1985, he s ta ted , "The b i l l  comes as a re s u lt o f the Alaska 
Water Resources Board re so lu tio n 84-5, dated March 14, 1984, recommending 
the adoption o f s p e c if ic  s ta tu to ry procedures fo r the adm in is tra tio n and 
ju d ic ia l ad ju d ica tio n o f water r ig h ts , p a r t ic u la r ly  fede ra l reserved 
water r ig h ts . "

In the minutes from the Alaska Water Board dated March 13-14, 1984, the 
fo llow in g comments are made:

Reso lu tion to the Commissioner o f DNR to propose le g is la t io n  
fo r basinwide ad ju d ica tio n . Current s ta tu te s and regu la tions 
are adequate to implement basinwide ad ju d ica tio n o f federa l 
reserved water r ig h ts . However, more e x p l ic i t s ta tu te s are 
needed to e s ta b lis h the Superio r C ourt's du tie s and respon­
s i b i l i t i e s  and to set the l im its  o f the c o u r t 's  a u th o r ity , 
since th is  type o f case has not p re v ious ly occurred in Alaska.

Although the Governor has the a u th o r ity  to in troduce le g is la t io n  reso lv ing 
perceived problems such as the Water Board in d ic a te d , the proposed le g is ­
la t io n  goes fa r beyond the recommendations o f the Board. The Board found 
th a t cu rren t s ta tu te s and regu la tio ns are adequate to implement a basinwide 
ad jud ica tio n o f fede ra l reserved r ig h ts , .and requested s ta tu te s only to 
es tab lish the Superio r C ourt's du tie s and re s p o n s ib i l i t ie s . We be lieve 
the recommendations o f the Water Resource Board are v a l id , and SB 150 
should on ly address the Superio r C ourt's du tie s and re s p o n s ib i l i t ie s .

The February 12, 1985 Senate Jou rna l, page 279, regard ing SB 150 reads: 
"Department o f Natura l Resources f is c a l note is  ze ro ." We are concerned 
th a t i f  the f is c a l note is  indeed zero , the Department o f Natura l Resources 
w i l l be forced to s h i f t  th e ir work load from c r i t i c a l areas in to  adm in is tra ­
t io n  o f the b i l l .  We the re fo re fee l the b i l l  should be subm itted to the 
Finance Committee fo r approp ria te budgetary app ro p ria tio n s . Section 6 
AS 46.15.255 (ENFORCEMENT) and 256 (DATA COLLECTION AUTHORITY) are 
extremely c o s tly  sections to adm in is te r.

The b i l l ' se r io u s ly amends the Water Use Act in es tab lished areas. The 
fo llow in g comments are addressed to s p e c if ic  sections o f the b i l l .

SECTION 1: In the le t t e r  o f tra n sm itta l Governor S h e ff ie ld  adm itted th a t
th is  concept had never been upheld in  a cou rt o f law. Why waste the courts 
time w ith an in d e fe n s ib le law? I f  Section 1 is  amended as suggested by 
SB 150, i t  makes an app rop ria tio n o f a s p e c if ic  amount o f water meaningless. 
How can a developer o f any type proceed w ith engineering and funding a 
venture under such circumstances?
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SECTION 3: This sec tion does not appear to recognize th a t a water r ig h t is 
a property r ig h t th a t can be leased or so ld . This sec tio n , by re g u la tio n , 
would d ives t the property owner o f h is e n tire  water r ig h t , o r an unused 
po rtio n , i f  th a t app rop ria tio n , or po rtio n th e re o f, were not used over a 
5 year period . (See Sections 46.15.255 and 256). AS 46.15.140 as i t  
c u rre n tly appears in  the S ta tu tes is  approp ria te w ith ou t change.

SECTION 4: We fee l th a t by the add itio n o f the words "bes t in te re s ts  o f 
the s ta te " and de le tio n o f “ in accordance w ith AS 46.15.140 (b) " th is  
section provides fo r a rb r i t r a r y  and capric ious dec is ions .

SECTION 5: We fee l th a t water should be ad jud ica ted , e sp e c ia lly w ith 
respect to federa l rese rva tio ns . We suggest the fo llo w in g change o f 
wording:

Sec. 46.15.165 ADMINISTRATIVE ADJUDICATIONS, (a) The commissioner 
may, by orde r, in i t ia t e  an adm in is tra tiv e ad ju d ica tio n to 
quan tify and determine the p r io r i t y  o f (ALL) Federal Reserved 
water r ig h ts  and claims in  a drainage basin , r iv e r system, ground 
water aq u ife r system, o r o the r id e n t i f ia b le  and d is t in c t 
hydro log ic regime, in c lu d in g any h y d ro lo g ic a lly in te r re la te d  
surface and ground water systems fo llo w in g a complete hydro logy 
study.

SECTION 6. This e n t ire  section should be de le ted . A r t ic le  V I I I Section 
16 o f the C ons titu tio n o f Alaska s ta te s , "No person sha ll be in v o lu n ta r i ly  
divested o f his r ig h t to the use o f waters , h is in te re s ts  in  lands , o r 
improvements a ffe c t in g  e ith e r , except fo r a supe rio r b e n e fic ia l use o r 
pub lic purpose and then only w ith ju s t compensation and by opera tion o f 
law ."

We s ince re ly apprec ia te your cons ide ra tion o f these comments. I f  we can 
be o f assistance to you in any manner, please do not h e s ita te to c a ll on 
u s .

S ince re ly yours
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OFFICE OF ADMINISTRATIVE DIRECTOR

KARLA L. FORSYTHE 
G e n e r a l  C o u n a e l

303 K Street 
Anchorage, AK 99501

February  26, 1985

Senat or  A r l i s s  St ur g u l e ws k i  
Al as ka  S t a t e  L e g i s l a t u r e  
Pouch V
Juneau,  Al as ka 99811 

Dear Senat or  S t u r g u l e ws k i :

I am w r i t i n g  to br i ng  to your a t t e n t i o n  a minor c onc er n wi t h 
SB 150,  an ac t  e s t a b l i s h i n g  pr o c e dur e s  !?or a d m i n i s t r a t i v e  and 
j u d i c i a l  a d j u d i c a t i o n  o f  wat er r i g h t s  under the Al as ka  Water Use 
A c t .

Proposed Sec .  46 . 1 5 . 1 6 6( c )  (page 7,  l i n e s  4-  1 4) ,  p r o v i d e s  
t hat  i n an a c t i o n ,  the c o ur t  may i n i t i a l l y  a ppo i nt  a d e s i g n e e  o f  
the c ommi s s i oner  as a ma s t e r .  The mas t er  may be an e mpl o y e e  o f  
the s t a t e .

I f  the mas t er  i s  a s t a t e  e mp l o y e e ,  I assume t hat  the c o s t s  o f  
the mas t er  w i l l  be abs or bed as part  o f  the e mp l o y e e ' s  r e g u l a r  
s a l a r y .  However,  i t  woul d be h e l p f u l  i f  the l e g i s l a t i o n  p r o v i d e d  
t ha t  i f t he mast er i s  not  a s t a t e  e mp l o y e e ,  the c o s t s  o f  the 
mas t e r  and any r e l a t e d  e x p e n s e s  i n c u r r e d  by the mas t er  s h a l l  be 
pai d by the p a r t i e s  to t he a d j u d i c a t i o n .

Thank you f or  your c o n s i d e r a t i o n  o f  t h i s  comment.  I f  t h j r e  
are any q u e s t i o n s ,  I w i l l  be g l a d  to p r o v i d e  f u r t h e r  i nf o r ma '  j n.

S i n c e r e l y ,

Karl a L. For s y t he  
General  Counsel

KLF: smh

c c :  Art hur H. Snowden,  II 
Art  Pet er s on



Resolution No. 84-5

FEDERAL RESERVE WATER RIGHTS —  
BASIN-W IDE ADJUDICATION

The federal government is vested with reserved water rights on numerous 
federal land withdrawals in Alaska. ' Federal legislation establishing the 
reserves specifies the purposes of the reserved water rights and the enacting 
date establishes their priority date. These water rights include both 
diversionary and instream uses.

Of the 367.7 million acres in Alaska, federal reserve water rights exist on 
almost 60 percent of the land mass or over’ 215 million acres. From a 
miniscule 2.5 million acres of military land, to 50 and 75 million acres of 
land for national parks and fish and wildlife refuges respectively, federal 
reserve water rights issues and problems have the potential to be large as 
well as complex.

In order for DNR to adequately manage the state's water and adjudicate water 
rights, it will ultimately be desirable to integrate federal reserved water 
rights with state adjudicated water rights. The federal government has 
indicated it will await requests from the states before initiating 
quantification of federal reserved water rights. Adjudication of claimed 
federal reserved water rights must be undertaken pursuant to the requirements 
of the McCarran Amendment (43 USC 666(a)) which requires that the 
adjudication be basin-wide and judicially determined. The Water Use Act, 

46.15 does not specifically provide for basinwide court adjudication for 
federal reserved water rights.

THE ALASKA WATER RESOURCES BOARD, therefore, urges that the Commissioner of 
the Department of Natural Resources propose legislation for basin-wide 
adjudication. Current statutes and regulations may be adequate to initiate 
a basinwide adjudication of federal reserved rights using a declaratory 
judgement suit in Superior Court. However, more explicit_.statutes are-need.ed. 
to establish the Superior Courtis duties and responsibilities__and to set the 
limits of the_Co.urtls— authority.. This type of case has not previously 
occurred in Alaska..,.... In addition, the Department ofT Natural~Resources~ should^ 
review existing provisions of the Water Use Act and propose any needed 
amendments to improve and update the Act.

ADOPTED this 14th day of March, 1984

A LA SK A  WATF.R R F .R n U R rF S  RDARn

David Vanderbrink, Chairman
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P a c t  S h e e t :  ESTHER WUNNICKE,
COMMISSIONER

F E D E R A L  R E S E R V E D
W A T E R  R I G H T S  JULY, 1985

W H A T  A R E  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S ?

« Federal reserved water rights are created when 
federal lands are withdrawn from  entry (by Con­
gress o r other law fu l means) fo r  federa l use.

• Federal reserved water rights:
— apply to both instream and out-of-stream use
— may be created without actual d iversion or 

beneficial use
— are not lo st by non-use
— p rio rity  dates are established as the date the 

land is withdrawn fo r the prim ary purpose(s)
— are created fo r  the m inimal amount o f water 

reasonably necessary to satis fy both existing 
and reasonable foreseeable fu tu re  uses of 
water fo r  the prim ary purpose(s) fo r  which 
the land is withdrawn

• Water rights fo r  secondary purposes must be 
obtained under state law, AS 46 .1 5 .

W H Y  A R E  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S  I M P O R T A N T  

T O  Y O U ?

• Water users in areas where there are federal 
land w ithdrawals should file  fo r  water rights 
with DNR in order to protect the ir use o f water. 
I f  a basin wide adjudication is started fo r you r 
rive r basin, you can then be assured o f being 
included in the adjudication.

• Holders o f water rights with p rio rity  dates 
established before the w ithdrawal o f federa l 
lands w ithin a basin w ill have water rights 
senior to the federal government. Water users 
filing  fo r water rights a fte r the w ithdrawal o f 
federa l lands w ithin a specific basin w ill have 
water rights with priority dates la te r than those 
o f the federa l government.

H O W  A R E  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S  A D J U D I C A T E D ?

Winters v. United States, 2 0 7  U.S. 5 64  (1908 ), 
an Indian reservation case. Since that time, 
court cases have extended the W inters Doctrine 
to other types o f federa l land w ithdrawals.

• Federal law, the McCarren Amendment (43 
U.S.C. 666 ), allows jud ic ia l ad judication o f 
federa l reserved water rights in state court.

• The McCarren Amendment requires that state 
court adjudications include a ll water rights in 
a rive r basin, including a ll claimed federa l 
reserved water rights and state adm inistered 
water rights.

W H Y  A R E  W E  C O N C E R N E D  

A B O U T  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S ?

• Because federa l reserved water rights are un­
quantified, DNR does not know how much water 
is needed o r used fo r  the p rim ary purposes o f 
federal land w ithdrawals in A laska. Because the 
unappropriated water availab le from  a water 
source and the amount o f water reserved by a 
federal w ithdrawal is unknown, water resources 
cannot be effectively managed.

• A laska ’s growing population and development 
pressures have caused water supp ly and water 
rights conflicts in severa l areas o f unquantified 
federal reserved water rights. Examples include 
S itka ’s Indian R iver and Anchorage’s Ship 
Creek.

• F o r DNR to effective ly manage ar d a llocate the 
sta te ’s water and adjudicate water rights, it is 
necessary to have the federa l reserved water 
rights in A laska inventoried and quantified by 
the appropriate federal land management agen­
cies in cooperation with the State o f A laska. The 
state can then integrate federa l reserved water 
rights w ith state adm in istrative ly adjudicated 
water rights and manage w ater sources with 
g reater certainty.

• Federal reserved water rights are a jud icia l crea­
tion. The United States Supreme Court firs t 
recognized federa l reserved water rights in C>00



H O W  M U C H  L A N D  I N  A L A S K A  

H A S  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S ?

• Of the 367.7 million acres in Alaska, almost 49 
percent, or more than 178 million acres are 
reserved federal lands which may have federal 
reserved water rights:

Military land - 2.5 million acres 
National Forests - 23.2 million acres 
BLM lands - 26.1 million acres 
National Parks - 51 million acres 
Fish and Wildlife Refuges - 76 million acres

These federa l lands are made up of:

For more information about federal reserved water rights and application forms for water rights, 
please call, write, or come to one of the following Offices:

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  

D I V I S I O N  O F  L A N D  A N D  W A T E R  M A N A G E M E N T

SOUTHEASTERN REGIONAL OFFICE 
400 Willoughby Avenue 
Suite 400
Juneau, Alaska 99801 
465-3400

NORTHERN REGIONAL OFFICE 
4420 Airport Way 
Fairbanks, Alaska 99701 
479-2243

SOUTHCENTRAL REGIONAL OFFICE 
Frontier Building 
3601 C Street, 10th Floor 
Pouch 7-005
Anchorage, Alaska 99510 
561-2020

Mat-Su Area Office 
Century Plaza, Suite 202 
Pouch 874008 
Wasilla, Alaska 99510 
376-4595

D I V I S I O N  O F  F O R E S T R Y

HAINES AREA OFFICE 
Room 6, Gateway Building 
Main Street 
Post Office Box 263 
Haines, Alaska 99827 
766-2120

KETCHIKAN AREA OFFICE 
318 NBA Building 
Post Office Box 5220 
Ketchikan, Alaska 99901 
225-3070

PETERSBURG AREA OFFICE 
Petersburg State Office Building 
215 Sing Lee Alley 
Box 1580
Petersburg, Alaska 99833 
722-3236

DELTA AREA OFFICE
Mile 267.5 Richardson Highway
Post Office Box 1149
Delta Junction, Alaska 99737
895-4225

TOK AREA OFFICE 
Mile 124.1 Glenn Highway 
Post Office Box 10 
Tok, Alaska 99780 
883-5134

SOUTHWEST (McGRATH) AREA OFFICE 
McGrath Airport 
Box 130
McGrath, Alaska 99627 
524-3010

KENAI PENINSULA AREA OFFICE 
Mile 92.5 Sterling Highway
S.R. 2, Box 107 
Soldotna, Alaska 99669 
262-7559

COPPER RIVER AREA OFFICE 
Mile 110 Richardson Highway 
Post Office Box 185 
Glcnnallen, Alaska 99588 
822-5534



F a c t  S h e e t :  

W A T E R  R I G H T S  I N  A L A S K A

Alaska D epartm ent of

N A T U R A L  

R E S O U R C E S

ESTHER WUNNICKE. 
COMMISSIONER

S E P T E M B E R  1985

W H A T  A R E  W A T E R  R I G H T S ?

A w ater righ t is a p roperty  right for the  use of surface and 
subsurface w aters  by the public a s  provided by the Alaska 
W ater Use Act (Alaska S ta tu te s  46.15). T h is w ater right 
allows specified am o u n ts  of w ater from particu la r water 
sources to be diverted, im pounded  and  w ithdraw n for 
specified uses. W hen a w ater right is g ran ted , it becom es 
a ttach ed  to th e  land  w here the w ater is being used for as 
long as you u se  It. If the land  is sold, the  w ater right goes 
w ith the land  to the new owner, un less it is separated  from 
the land w ith  the  approval of the  D epartm en t of Natural 
R e s o u r c e s .

H O W  D O  I  O B T A I N  W A T E R  R I G H T S ?

Tb obtain w ater righ ts  in Alaska you subm it an  Application 
for W ater R ights to the Alaska Division of Land and  Water 
M anagem ent. You are  issued a perm it to develop a water 
source and  co n stru c t the m eans to use the water. Once you 
prove you a re  beneficially using  the water, a certificate of 
app rop ria tion  is th en  issued. T h is is a  legal docum ent 
w hich conveys w ater righ ts  once the  w ater is being used. 
In Alaska, th e re  are  no au tom atic  righ ts  to g round  water 
because of ow nersh ip  of overlying land and  there are no 
righ ts to su rface  w aters because of ow nersh ip  of adjoining 
or su rro u n d in g  land. Use of w ater w ithout a perm it or 
certificate docs not give the user defensible legal righ ts to 
the water, no m a tte r  how long the w ater use continues.

W Z I A T  C O S T S  A R E  I N V O L V E D ?

lo  insure th a t  th e  public is notified of the  proposed water 
use. you are requ ired  to pay the cost of legal advertisem ent 
in at least o n e  issue of a local new spaper In the vicinity 
of the proposed appropriation. However, if the  proposed use 
will not exceed 1,000 gallons of w ater p er day in a single­
family d om estic  household  there  is no requ irem en t to 
publish an  advertisem ent. If there are m ore potential users 
th an  the so u rce  of w ater can  supply, the D epartm ent may 
require legal advertisem en t of all types of w ater righ ts 
applicants.

W H Y  S H O U L D  I  A P P L Y  F O R  W A T E R  

R I G H T S ?

1. If you have estab lished  w ater rights, you have a  legal 
stan d in g  to a sse rt those righ ts  ag a in st conflicting uses 
of w ater wi th  people w ho do not have w ater rights.

2. A person  w ith estab lished  w ater rig h ts  h as  prio rity  to 
the use of w ater over persons w ho la te r file for w ater 
rig h ts  from the sam e w ater source.

3. Anyone w ho co n struc ts  works for the tak ing  of w ater (an 
appropriation), or u ses  a sign ifican t am o u n t of w ater 
w ithou t a perm it or certificate o f appropriation  is guilty  
of a m isdem eanor. (Alaska S ta tu te s  46.15.180)

A sign ifican t am o u n t of w ater a s  defined by regulation  
(Alaska A dm inistrative Code 11 AAC 93.970(14) | is the:

• use of 5 .000  o r m ore gallons of w ater in a day from a 
single source, or:

• th e  reg u la r daily  or recu rrin g  seaso n a l use of 500  or 
m ore gallons of w ater p er day for 10 days or m ore per 
year from a single source, or:

• any  w ater use th a t m ay affect the  w ater righ ts of o th e r 
u se rs  o r the public in terest.

4. By filing for w ater rights, you provide valuable in fo rm a­
tion abo u t w ater use an d  co n su m p tio n  in Alaska. T h is 
is e ssen tia l in e s tim a tin g  the p resen t u se s  of water, 
p red ic ting  fu tu re  w ithdraw als, p ro tec ting  the rig h ts  of 
p rio r appropriators. an d  providing for p roper m an ag e ­
m en t for th is im p o rtan t resource.

W H A T  O T H E R  W A T E R  R E S O U R C E S  
P E R M I T S  M I G H T  B E  N E E D E D  F R O M  

T H E  D E P A R T M E N T  O F  N A T U R A L  

R E S O U R C E S ?

A certificate of approval is required  if you w ant to construct 
or m odify a  dam  of 10 feet or m ore in height, or if the  
sto rage  capacity  exceeds 50 acre-feet. A sep ara te  ap p lica­
tion  form along  w ith  a slid ing  filing fee ap p lies  for various 
size d am s a s  set forth in the regu la tions (11 AAC 93.200).

An app lication  for reservation  of w ater m ay be filed to 
m a in ta in  a  specified flow o r level of w ater in a w ater body 
a t a  specified point for specified tim es. By sta tu te , an  
in stream  flow reservation  can  be m ade to en su re  sufficient 
w ater is m a in ta fn ea  for p ro tection  of fish an d  wildlife, 
recreation  an d  park  purposes, navigation o r transporta tion  
purposes, an d  san ita ry  an d  w ater q u a lity  purposes.



H O W  D O  I  O B T A I N  A U T H O R I Z A T I O N  

F O R  S H O R T - T E R M  W A T E R  U S E ?

Tem po ra ry a u th o r iz a t io n  m ay be requ ired fo r s ig n if ic a n t 
s ho rt- te rm  w a te r uses such as co n s tru c tio n pro jects. T h is 
a u th o r iz a tio n does no t es tab lish a wa te r r ig h t bu t may help 
avo id p ro b lem s w ith  fishe rie s o r e x is t in g w a te r r ig h t 
ho lders . A p p lic a t io n s shou ld be made in the fo rm  o f a 
le tte r reques t to the D epa rtm en t w ith  an associa ted map 
show in g !h c lo ca tio n o f the w a te r take po in t and loca tion 
and am o u n t o f w a te r use.

F u r th e r in fo rm a t io n  ab ou t w a te r r ig h ts and cop ies o f the a p p lic a t io n fo rm s m ay be ob ta ined from  one o f the fo llow in g 
offices. A p p lic a t io n s fo r w a te r r ig h ts m u s t be su bm itte d to a D iv is io n o f Land and W ater M anagem en t reg iona l office.

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  
D I V I S I O N  O F  L A N D  A N D  W A T E R  M A N A G E M E N T

SOUTHEASTERN REGIONAL OFFICE 
400 Willoughby Avenue 
Suite 400
Juneau. Alaska 99801 
465-3400
NORTHERN REGIONAL OFFICE 
4420 Airport Way 
Fairbanks. Alaska 99701 
479-2243

SOUTHCENTRAL REGIONAL OFFICE 
Frontier Building 
3601 C Street. 10th Floor 
Pouch 7-005
Anchorage. Alaska 99510 
762-2277
Mat-Su Area Office 
Central Plaza. Suite 202 
Pouch 874008 
Wasilla, Alaska 99687 
376-4595

D I V I S I O N  O F  F O R E S T R Y

HAINES AREA OFFICE 
Room 6, Gateway Building 
Main Street 
Post Office Box 263 
Haines. Alaska 99827 
766-2120
KETCHIKAN AREA OFFICE 
318 NBA Building 
Post Office Box 5220  
Ketchikan, Alaska 99901 
225-3070
PETERSBURG AREA OFFICE 
Petersburg State Office Building 
215 Sing Lee Alley 
Box 1580
Petersburg, Alaska 99833 
722-3236
DELTA AREA OFFICE
Mile 267.5 Richardson Highway
Post Office Box 1149
Delta Junction. Alaska 99737
895-4225

TOK AREA OFFICE 
Mile 124.1 Glenn Highway 
Post Office Box 10 
Tok. Alaska 99780 
883-5134
SOUTHWEST (McGRATH) AREA OFFICE 
McGrath Airport 
Box 130
McGrath. Alaska 99627 
524-3010
KENAI PENINSUI A AREA OFFICE 
Mile 92.5 Sterling Highway
S.R.2. Box 107 
Soldotna, Alaska 99669 
262-7559
COPPER RIVER AREA OFFICE 
Mile 110 Richardson Highway 
Post Office Box 185 
Glennallen. Alaska 99588 
822-5534
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DEPARTMENT OF \ATURAt. RESOURCES

O F F IC E  O F  TH E  CO M M ISSIO NER

BILL SHEFFIELD, GOVERNOR

POUCHM
JUNEAU, ALASKA 99811 
PHONE: 907-465-2400

Senate Bill 150 

T e s t i m o n y / S e n a t e  Resource C o m m i t t e e  

D e p a r t m e n t  of N a t ur al  R es ources

Sena to r S t u r g e l e w s k i , M e m b e r s  of the C ommittee:

Senate Bill 150, d e a l i n g  w i t h  federal r e s er ve d w a t e r  rights, was 

i n t r o d u c e d  d u r in g the past legislative session. This c o m m it te e 

held a h e a r i n g  on the bill in March o f  last year. We think it is 

cru ci al  p i ec e of w a t e r  re so ur c es  l e g i s l a t i o n  for A l a s k a  becau se  

it w o u l d  e s t a b l i s h  p ro ce d u r e s  to a d j u d i c a t e  federal r e s er ve d 

wa te r rights.

Currently, the W a t e r  Use Act, AS 46.15, does not ha ve  p r o c e d u r e s  

for b a s i n - w i d e  a d j u di ca ti o n of state a d m i n i s t e r e d  w a t e r  rights or 

clai me d federal rese r ve d w a t e r  rights. The p r o p o s e d  bill w o u l d  

p r o v i d e  a state s up er i o r  court p r o c e d u r e  for e f f i c i e n t l y  

a d j u d i c a t i n g  federal res er ve d  water rights t h r o u g h  the use of 

e x i s t i n g  state a ge nc y expertise. The bill also sets up an 

a d m i n i s t r a t i v e  b a s i n - w i d e  adjud i ca ti on  p r o c e d u r e  for state 

a d m i ni st e re d w a t e r  rights w h e n  a c o n t r o v e r s y  e x i st s b e t we en  

approp ri at or s,  such as the s c arcity of w a t e r  w i t h i n  a ri ve r  ba si n  

or g r o u n d  w a t e r  aquifer.

1 0 - J D L H



A federal r e s er ve d w a t e r  right is one created e ither ex p ressly or 

by i m p l i c a t i o n  w h e n  the federal g o v e r n m e n t  w i t h d r a w s  land for a 

specific purpose. The U.S. Supreme C ourt first recognized 

federal re se r v e d  w a t e r  rights in W i n t e r s  v. Unites S t a t e s , in 

1908. Since that time c ou rt  cases have extended the doctrine to 

national forests, parks, refuges, and monuments. Since federal 

r es er ve d w a t e r  rights are m o s t  often created by implication, no 

specific q u a n t i t y  of w a t e r  and no pri or it y date for the wa te r  

right is e s t a b l i s h e d  u n t il  a court does so by decree. Congress 

pa ssed the M c C a r r e n  A mendment, to allow w a t e r  adju d ic at io n suits 

to be b r ou gh t against the federal go ve r n m e n t  in state court to 

de te rm in e the q u a n t i t y  and p r i o r i t y  date of these implied w at er  

rights. W h i l e  a l l o wi ng  state court a d j ud ic at io n  of federal 

r e s er ve d w a t e r  qu an ti t i e s  and p r i o r i t y  dates, the M cCarren 

am e nd me nt  also requires a co mp r e h e n s i v e  ad ju di c a t i o n  of all 

rights w i t h i n  a h y d r o l o g i c  b a s i n  where a federal reserved w at er  

right m a y  exist.

Fed e ra l land r es er v a t i o n s  m a k e  up almost 49 p e r c en t of Alaska's 

total land mass, and m ay have federal reserved w at er  rights. 

While c o m p e t i t i o n  for w a t e r  resources in the locale of man y of 

A l a sk a' s federal r e se r va ti on s is limited, we have recently 

e n c o u n t e r e d  instances w h e r e  a pr oc ed u re  for adj ud ic a ti on  would 

improve o p p or tu n it ie s for state economic development. 

A p p l i c a t i o n s  for a dd it i o n a l  h a t c he ry  wa t er  in Sitka were shelved 

p e nd in g study of federal rights to Indian River water. Of more 

immediate co ns e q u e n c e  are N a t i o n a l  Park Service requests for Nuka 

River ap pr op r i a t i o n s  wh ic h could reduce Bra dl ey  Lake power



p r o d u c t i o n  potential. T h e s e  situations will continue to arise 

and r e qu ir e a r e s o l u t i o n  mechanism.

L e g i s l a t i o n  for b a s i n - w i d e  a d ju di c at io n was first submitted to 

the L e g i s l a t u r e  in 1981. SB 150 was pr epared by the A t t o r ne y 

G e n e r a l ' s  O f f i c e  after e x t e n s i v e  r ev ie w o f  that initial bill and 

other w e s t e r n  states' laws d e a l i n g  wit h federal reserved water 

rights adjudic at io n.  This bill is the best of the basin-wide 

a d j u d i c a t i o n  l e g i s l a t i o n  of the w e s t e r n  states. Drafts of this 

bill w e r e  r e v ie we d  by the D e p ar t me nt s of Fish and Game and 

E n v i r o n m e n t a l  C o n s er v at io n,  m e m be rs  of the Alask a Water Resources 

Board, the W e s t e r n  States W at er  Council, and the states of Idaho 

and Wy oming. D u r i n g  the p a s t  l eg islative session, there was one 

h e a r i n g  by the Senate Re so u r c e s  C om mittee on SB 150 and we 

r ec ei v e d  a n u mb er  of w r i t t e n  comments. This fall we have w o r k e d  

w i t h  S e n a t o r  H a lf o rd  and the state and federal resource 

m a n a g e m e n t  a g e n c i e s  that p a r t i c i p a t e  on the Federal Reserved 

W a t e r  Ri ghts W o r k  Group, chai re d by DNR. The committee 

s ub st i t u t e  b e f o r e  you i n c or po ra t es  the changes suggested d ur in g 

this review.

A  uniqu e feature a f f e c t i n g  federal reserve water rights in A laska 

is that so m u c h  of A l a s k a ' s  w a t e r  resources are undev el o pe d and 

u n a p p r op ri at ed . Thus, u n l i k e  the other western states, federal 

a gen ci es  in A l a s k a  m a y  e n c o u n t e r  little competition for their 

w a t e r  needs. For this reason, w e  m a y  find that the courts in 

A l a s k a  m a y  be more lenient in a d j u d i c a t i n g  federal reserved w at er  

rights for the amounts c l a i me d by the federal government. The



s t a t e ' s  c h a l l e n g e  w i l l  be to p e r s u a d e  the c o u r t s  to a p p l y  the 

s a m e  s t a n d a r d s  in A l a s k a  t h a t  h a v e  b e e n  a p p l i e d  o u t s i d e - - g r a n t i n g  

the m i n i m u m  a m o u n t  o f  w a t e r  n e e d e d  for the p r i m a r y  p u r p o s e s  of 

t h e  l a n d  r e s e r v a t i o n .  T h i s  is i m p o r t a n t  to e n s u r e  that 

d e v e l o p a b l e  w a t e r  r e s o u r c e s  a r e  a v a i l a b l e  for the c o n t i n u e d  

g r o w t h  a n d  d e v e l o p m e n t  o f  o u r  state.

In summary, u nder the S t a t e' s syste m of allocating w a t e r  rights 

b a s e d  on p ri or  appropriation, there is no way that deal in g with 

federal r e s e rv ed  wa t er  rights c an be avoided. We will either 

a d j u d i c a t e  ad mi ni stratively, through the state courts, or in 

f ederal c o ur t —  these are the choices as we see them. 

A d j u d i c a t i o n  u si ng  the a d m i n i s t r a t i v e  and state court procedures 

that w o u l d  be pro vi d ed  by e n a c t m e n t  of SB 150 is the most 

e f f i c i e n t  as wel l as the l east e x p e ns iv e alternative.



Cyril R. Wanamaker 
P. U. Box 8884 

Juiit au. .• ft 1 a s k a 3 9 803

ft 1 ask-a Wa te r R es ou rc e s Board

January 2 2 * 1386

H o n o r  ab 1 e fir I i ss S Uu-9u 1 e wsk i 
Chairman.. S enate Res ou rc e s Co mm it te e 
P o u c h  V
Juneau.. A l a sk a 8 3 S 11

R E : C o m m i t t e e  Substitute Pot- SB 13©

Bear4 S e n a t o r  S t u r g u l e w s k i :

The C o m m i t t e e  Substitute (Br a d 1 e y .' Ci.'20.'So) for SB 150 h as b e e n  
p r o p o s e d  as an act to make m is c el l a n e o u s  a me nd me nt s to the 
A l a s k a  W a t e r  Use Fict (AS 46„15>, to e s t a b l i s h  P ro ce du r es  for 
the a dm in is t ra ti ve  and Judicial a d j u di ca ti on  of water rights 
undei- the act and to Provide tor an istive date. The 
s u b s t i t u t e  bill appears to meet the co nc er n s identified Ls Uvi 
A l a s k a  W a t e r  R e s o u r c e s  Board., the a dm in i s t r a t i v e  n ee ds  of tl 
A l a s k a  D e p a r t m e n t  of Natural Resources (as id- 
a lett er  from Commissionei Wunnicke dated January 3.. 1386) and 
to provi d e the means to P roperly adjudicate any Federal 
R e s e r v e d  Wa te r Rights that may be asserted.

T he fit ask a Mater R e s o u rc es  -Board has id a Ion... Period of 
i n y d L v e m e n t  w i t h  the d e v e l o p m e n t  of SB 15© the p r e d e c e s s o r  bo 
the Commi t te e Subs-1 i t u t e .. R L tl iouyf i tl. Bo . d a a  who i.s i tas not 
h a d  an opportunity to r e vi ew  and comm e nt  on the Committee 
S u b s t i t u t e  a membei has had inPut into this substitute bill and 
previous- B o ar d  s u g g e s t i o n s  h a v e  been incorporated as well. 1 
think it meets the ~c..cc: ns or the B oard and the needs of the 
S tate in its Present ■!■ o j"i•».

T h e  B o a r d  will m e . 
2 8 t h  and a ddition

in Juneau from 
com me nt s may

4-

•6th nii'oush theFebruary 
iome i v om the- B oa r d after t ha t 

meeting. I am sure that w r e v i s i o n s  a me nd me nt s to tl
s u b s t i t u t e  or SB 150 will p ro mp t  additi<:___ 1 Boar d comments or
r e c o m m e n d a t 1 o n s .

J.. .
Li ivfls th e  C h a i r m a n  of 

t h e C o m m 111 e e S u b s t i t u t e 
Ie9is iative session in its prese n t

fi 1 a : a W ater Re s o ur c e s B o a r d  I suP I . 
1 i icommend ch it be Passed P!ii

t orm.



m w ®

c c : fill Board m'ewbei’

Respectfully.'

C'yri 1 R. N a i W i a k o r  .. C h a  1 rmari 
filaska W a t e r  R e s o u r c e s  B o a r d

\



R E P L Y  TO:

O '1031 W  4th A  V E N U E  
S U I T E  200
A N C H O R A G E .  A L A S K A  99501 

P H O N E :  (9071 276-3550

□  / i f  N A T I O N A L  C E N T E R  
100 C U S H M A N  ST.
S U I T E  400
F A I R B A N K S ,  A L A S K A  99701 
P H O N E :  (907) 452-1568

□  P O U C H  K  - S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  99811 

P H O N E :  (907) 465-3600

BILL SHEFFIELD, GOVERNOR

Re: CS For Senate Bill No. 150
(Amending the Water Use Act)

Dear Senator Sturgulewski:

During the January 22, 1986, hearing on the proposed 
amendments to the Alaska Water Use Act, both Senators Fahrenkamp 
and Halford asked very good questions with respect to the 
proposed new AS 46.15.040(d) (section 1 of the proposed committee 
substitute for Senate Bill No. 150). Through the Division of 
Land and Water Management, proposed substitute language for 
subsection (d) will be offered which should clarify the intent 
and language of this subsection.

The intent of subsection (d) as drafted was to insure 
that water appropriators are not under the mistaken impression 
that when the state issues a permit or certificate the state is 
also guaranteeing some aspect of the appropriation, such as that 
the appropriator will be able to withdraw water from a well at a 
particular flow rate. In other words, the issuance of a permit 
or certificate only authorizes the use of the water, but promises 
nothing about i t’s flow rate, quality, etc. The hope was that 
subsection (d) would help the state avoid law suits claiming a 
permit or certificate is a state guarantee of some sort.

The subsection as written was not designed to insulate 
the state from liability for taking water and thereby adversely 
affecting a prior appropriator when the state itself is a 
permittee or certificate holder (such as in the case of a fish 
hatchery or a hydropower p r o j e c t ) . When the state itself is an 
appropriator, and the state's taking of water adversely affects 
the water right of an appropriator with a priority date earlier 
than the state, under Alaska law the prior appropriator has an 
enforceable right against the state for damages. This right is 
secured by AS 46.15.050 and art. VIII, sec. 16 of the Alaska 
Constitution.

January 24, 1986

M i y  %
Honorable Arliss Sturgulewski 1 ten *
Senate Resources Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811



Honorable Arliss Sturgulewski 
Senate Resources Committee 
Alaska State Legislature

J a n u a r y  24, 1 9 8 6

P a g e  2

Also, during the hearing Senator Fahrenkamp asked me 
for a statutory reference giving authority to the commissioner to 
declare critical water management areas. The relevant cite is AS 
46.15.020(a) and (b)(1). Current regulatory authority in 11 AAC 
93 is now being revised in light of the experience in declaring 
such an area at Auk Nu-Indian Cove iu Juneau.

Again, thank you very much for helping arrange on short 
notice the teleconference to Anchorage.

Sincerely y o u r s ,

HAROLD M. BROWN
ATTORNEY GENERAL

By: ^
Michael ^f^/Frank 
Assistant Attorney General

M J F :amh
cc: Senator Rick Halford

Senator Betty Fahrenkamp 
Ned Farquhar 
Mary Lu Harle 
Tom Hawkins



January 25, 1986

First of all, thank you for the opportunity to make further 
comments on SB 150. As you know, this issue is of grave concern 
to me. I understand that you are holding a Senate Resources 
Hearing on the issue on Monday. I would like to request that we 
be allowed to address the Committee via the teleconference, if 
that is available.

Secondly, I realize that the State has a problem regarding 
appropriated water rights being essentially tied up by people 
that no longer have a use for them. This gives water management 
people a real problem.

However, it takes many years to perfect a mining claim and bring 
it into production. One of the major obstacles is to obtain a 
certificate of appropriation for needed water. This process 
involves research, public hearings, etc. additionally, years 
may be involved in exploration and development. In the meantime, 
the certificate of water could be lost due to the present 
language in SB 150 under the Abandonment section.

I have been assured that a miner who files an affadavit of annual 
labor on an unpatented mining claim is making a showing of an 
intent to hold his water rights. However, I do not see that 
spelled out in the bill.

I have a suggestion that might work, but it would take some 
research and discussion with miners to win their approval. That 
would be to insert language that would allow a water appropriator 
to file an "intent to hold" their water appropriation, similar to 
the one used by BLM to hold federal mining claims. On unpatented 
mining claims, this could be simply by filing their affadavit of 
annual labor. In other instances, such as patented claims or 
agriculture, etc., a short letter of intent could be used to 
confirm their intention.

As I stated, this is strictly a personal idea at this time-— I 
have not had the time to discuss it with other miners, or the 
Board of Directors of AMA. Therefore, I am requesting that you 
not move the bill from you committee until we have had an 
opportunity to ascertain if this approach is feasible.

On another matter, I am enclosing a Resolution just passed by the 
Alaska Miners Association. I believe mining, particularly placer 
mining, is standing on the threshhold of extinction. I believe 
that the formation of such a Commission could possibly determine 
just what the underlying problems are, and arrive at solutions.
I hope you will consider sponsoring such a bill. I have also 
sent copies of the Resolution to Senator's Fahrenkamp, Bennet, 
and Coghill, and Representatives Schultz and Frank.

Again, thank you for this opportunity. We appreciate the support 
you are giving the mining industry.

Dear Arliss;

Yours



A P P R O V E D  R E S O L U T I O N  N O . 8 5 - 1 1

P R I M A C Y  O F  S T A T E  L A W  I N  
R I P A R I A N  A R E A  L A N D  M A N A G E M E N T

( I n t r o d u c e d  b y  t h e  W a t e r  P o l i c y  C o m m i t t e e )

U r g i n g  A p p l i c a t i o n  of S t a t e  W a t e r  
L a w  in R i p a r i a n  A r e a  L a n d  M a n a g e m e n t

W H E R E A S ,  r i p a r i a n  l a n d s  a r e  c r u c i a l  t o  t h e  e c o n o m i c  d e v e l o p m e n t ,  
e n v i r o n m e n t a l  p r o t e c t i o n  a n d  s c e n i c  r e s o u r c e s  o f  t h e  w e s t  a n d  are 
p r o t e c t e d  u n d e r  s t a t e  l a w  f o r  t h o s e  u s e s ;  a n d

W H E R E A S ,  v a r i o u s  p r o p o s a l s  h a v e  b e e n  m a d e  t o  e x p a n d  t h e  p o w e r s  of 
f e d e r a l  l a n d  a g e n c i e s  u n d e r  t h e  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  
A c t  (FLPMA) o f  1976 t o  m a n a g e  r i p a r i a n  l a n d s /  a n d

W H E R E A S ,  t h e  B u r e a u  of  L a n d  M a n a g e m e n t  h a s  a s s e r t e d  
a u t h o r i t y  u n d e r  F L P M A  t o  s e p a r a t e l y  c l a s s i f y  a n d  m a n a g e  r i p a r i a n  
l a n d s ;  and

W H E R E A S ,  t h e  d e f i n i t i o n  o f  " r i p a r i a n  a r e a  h a b i t a t "  as  a s e p a r a t e  
l a n d  m a n a g e m e n t  c l a s s i f i c a t i o n  f a i l s  t o  r e c o g n i z e  s t a t e  w a t e r  law 
p r i m a c y  in t h e  d e f i n i t i o n  o f  b e n e f i c i a l  u s e s  o f  w e s t e r n  s t r e a m s  
a n d  r i v e r s ; a n d

W H E R E A S ,  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  h a s  a t t e m p t e d  t o  m a n a g e  
w e s t e r n  s t a t e  w a t e r  r e s o u r c e s  b y  i m p o s i n g  s t r e a m  c h a n n e l  s t a b i l i t y  
r e q u i r e m e n t s ; a n d

W H E R E A S ,  u n d e r  t h e  e x i s t i n g  l a w  o f  m a n y  s t a t e s ,  a d e f i n i t i o n  of 
b e n e f i c i a l  u s e  h a s  d e v e l o p e d  w h i c h  m e e t s  t h e  c o n c e r n s  a n d  p u r p o s e s  
o f  r i p a r i a n  a r e a  h a b i t a t  m a n a g e m e n t ;  a n d

W H E R E A S ,  t h e  U.S. S u p r e m e  C o u r t  in t h e  c a s e s  o f  U.S. v. N e w  
M e x i c o , 438 U.S. 696 (1978), a n d  U.S. v. C a l i f o r n i a ,
 U . S .  (1978), c l e a r l y  s t a t e d  t h a t  w a t e r s  n e c e s s a r y  for
m a n a g e m e n t  of  p u b l i c  l a n d s  s h o u l d  b e  q u a n t i f i e d  a n d  a d m i n i s t e r e d  
p u r s u a n t  t o  s t a t e  law;
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A P P R O V E D  R E S O L U T I O N  NO. 8 5 - 1 2

R E S E R V E D  W A T E R  R I G H T S

( I n t r o d u c e d  b y  t h e  W a t e r  P o l i c y  C o m m i t t e e )

O p p o s i n g  t h e  C r e a t i o n  o f  N e w  R e s e r v e d  R i g h t s

W H E R E A S , t h e  w e s t e r n  s e m i - a r i d  p o r t i o n s  o f  t h e  U n i t e d  S t a t e s  w e r e  
s e t t l e d  a n d  d e v e l o p e d  u n d e r  l o c a l  p r o p e r t y  l a w s  a n d  w i t h  t h e  h e l p  
a n d  e n c o u r a g e m e n t  o f  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  l o c a l  p r o p e r t y  
a n d  w a t e r  l a w s  w h i c h  h a v e  b e e n  r e c o g n i z e d  b y  C o n g r e s s  a n d  the 
c o u r t s ; a n d

W H E R E A S ,  t h e  C o n g r e s s  h a s  c o n s i s t e n t l y  r e c o g n i z e d  a n d  d e f e r r e d  to 
s t a t e  w a t e r  l a w s  f o r  w e l l  o v e r  100 y e a r s ;  a n d

W H E R E A S ,  s t a t e  p r i m a c y  in w a t e r  a l l o c a t i o n  a n d  m a n a g e m e n t  a l l o w s  
i n d i v i d u a l  s t a t e s  t o  d e t e r m i n e  f o r  t h e m s e l v e s  t h e  w a t e r  u s e s  
n e c e s s a r y  t o  m e e t  t h e i r  p r e s e n t  a n d  f u t u r e  n e e d s ;  a n d

W H E R E A S ,  t h e  " f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  d o c t r i n e "  w a s  
d e v e l o p e d  b y  t h e  U.S. S u p r e m e  C o u r t  as a m e a n s  f o r  t h e  f e d e r a l  
g o v e r n m e n t  a n d  I n d i a n  t r i b e s  t o  s e c u r e  t h e  w a t e r  n e c e s s a r y  t o  m e e t  
t h e  p u r p o s e s  f o r  w h i c h  f e d e r a l  l a n d s  w e r e  w i t h d r a w n  o r  d e s i g n a t e d ;  
a n d

W H E R E A S ,  as l o n g  as t h e s e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  r e m a i n  
u n q u a n t i f i e d ,  t h e y  i n t e r f e r e  w i t h  t h e  a b i l i t y  o f  s t a t e  w a t e r  
a g e n c i e s  t o  m a n a g e  t h e  r e s o u r c e  as w e l l  a s  t h r e a t e n  l o n g s t a n d i n g  
b u t  j u n i o r  a p p r o p r i a t i o n s  w h o  h a v e  h i s t o r i c a l l y  r e l i e d  on t h e  
r e s o u r c e ;  a n d

W H E R E A S ,  C o n g r e s s  a n d  t h e  U.S. S u p r e m e  C o u r t  h a v e  a l s o  r e c o g n i z e d  
t h a t  it is a p p r o p r i a t e  f o r  s t a t e  c o u r t s  t o  q u a n t i f y  f e d e r a l  
r e s e r v e d  r i g h t s  a s  a p a r t  o f  a v a l i d  g e n e r a l  s t r e a m  a d j u d i c a t i o n  

p r o c e e d i n g ;  a n d

Alaska • American Samoa • Arizona • California • Colorado • Commonwealth of the Northern Mariana lelandB
Guam • Hawaii • Idaho • Montana • Nevada • New Mexico • Oregon • Utah • Washington • Wyoming
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W E S T E R N  L E G I S L A T I V E  C O N F E R E N C E
T H E  C O U N C I L  O F  S T A T E  G O V E R N M E N T S

A P P R O V E D  R E S O L U T I O N  N O . 8 5 - 1 1

P R I M A C Y  O F  S T A T E  L A W  I N  
R I P A R I A N  A R E A  L A N D  M A N A G E M E N T

7 2 0  S A C R A M E N T O  S T R E E T F R A N C IS C O ,  C A L I F O R N I A  9 4 1 C B  ( 4 1 5 )  9 8 6 - 3 7 6 0

( I n t r o d u c e d  b y  t h e  W a t e r  P o l i c y  C o m m i t t e e )

U r g i n g  A p p l i c a t i o n  of S t a t e  W a t e r  
L a w  in R i p a r i a n  A r e a  Land M a n a g e m e n t

W HEREAS, r i p a r i a n  l a n d s  a r e  c r u c i a l  t o  t h e  e c o n o m i c  d e v e l o p m e n t ,  
e n v i r o n m e n t a l  p r o t e c t i o n  a n d  s c e n i c  r e s o u r c e s  o f  t h e  w e s t  a n d  are 
p r o t e c t e d  u n d e r  s t a t e  l a w  f o r  t h o s e  uses; a n d

W H E R E A S , v a r i o u s  p r o p o s a l s  h a v e  b e e n  m a d e  t o  e x p a n d  t h e  p o w e r s  of 
fede r a l  l a n d  a g e n c i e s  u n d e r  t h e  Federal L a n d  P o l i c y  a n d  M a n a g e m e n t  
A c t  (FLPMA) of 1976 t o  m a n a g e  r i p a r i a n  l a n d s ;  a n d

W H EREAS, t h e  B u r e a u  of L a n d  M a n a g e m e n t  h a s  a s s e r t e d  
a u t h o r i t y  u n d e r  F L P M A  t o  s e p a r a t e l y  c l a s s i f y  a n d  m a n a g e  r i p a r i a n  
lands; a n d

W HE R E A S ,  t h e  d e f i n i t i o n  o f  " r i p a r i a n  a r e a  h a b i t a t "  as  a s e p a r a t e  
la n d  m a n a g e m e n t  c l a s s i f i c a t i o n  fails t o  r e c o g n i z e  s t a t e  w a t e r  law 
p r i m a c y  i n  t h e  d e f i n i t i o n  o f  b e n e f i c i a l  u s e s  o f  w e s t e r n  s t r e a m s  
a n d  r i v e r s ; a n d

W H EREAS, t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  h a s  a t t e m p t e d  t o  m a n a g e  
w e s t e r n  s t a t e  w a t e r  r e s o u r c e s  b y  i m p o s i n g  s t r e a m  c h a n n e l  s t a b i l i t y  
r e q u i r e m e n t s ; a n d

W H EREAS, u n d e r  t h e  e x i s t i n g  l a w  of m a n y  s t a t e s ,  a d e f i n i t i o n  of 
b e n e f i c i a l  u s e  h a s  d e v e l o p e d  w h i c h  m e e t s  t h e  c o n c e r n s  a n d  p u r p o s e s  
o f  r i p a r i a n  a r e a  h a b i t a t  m a n a g e m e n t ;  a n d

W H EREAS, t h e  U.S. S u p r e m e  C o u r t  in t h e  c a s e s  of U. S .  v. N e w  
M e x i c o , 4 3 8  U.S. 696 (1978), a n d  U.S. v. C a l i f o r n i a ,
 U . S .  (1978), c l e a r l y  s t a t e d  t h a t  w a t e r s  n e c e s s a r y  for
m a n a g e m e n t  o f  p u b l i c  l a n d s  s h o u l d  be q u a n t i f i e d  a n d  a d m i n i s t e r e d  
p u r s u a n t  t o  s t a t e  law;
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A P P R O V E D  R E S O L U T I O N  NO. 8 5 - 1 1
P a g e  2

NOW, T H E R E F O R E ,  BE I T  R E S O L V E D  b y  t h e  W e s t e r n  L e g i s l a t i v e  
C o n f e r e n c e  o f  t h e  C o u n c i l  o f  S t a t e  G o v e r n m e n t s  t h a t  f e d e r a l  land 
m a n a g e m e n t  a g e n c i e s  s h o u l d  n o t  a t t e m p t  t o  u s e  s c a r c e  w e s t e r n  w a t e r  
r e s o u r c e s  f o r  r i p a r i a n  h a b i t a t  m a n a g e m e n t  o r  s t r e a m  c h a n n e l  
s t a b i l i t y  p u r p o s e s  e x c e p t  as p r o v i d e d  u n d e r  s t a t e  law.

(R E S O L U T I O N  A P P R O V E D  B Y  T H E  C O N F E R E N C E  A T  I T S  1 9 8 5  A N N U A L  M E E T I N G  
O N  O C T O B E R  I N  E U G E N E ,  O R E G O N )



7 2 0  S A C R A M E N T O  S T R E E T  S A N  F R A N C I S C O ,  C A L IF O R N IA  9 4 1 0 B  CA15D 9 B 6 - 3 7 6 0

A P P R O V E D  R E S O L U T I O N  NO. 8 5 - 1 2

R E S E R V E D  W A T E R  R I G H T S

( I n t r o d u c e d  b y  t h e  W a t e r  P o l i c y  C o m m i t t e e )

O p p o s i n g  t h e  C r e a t i o n  of  N e w  R e s e r v e d  R i g h t s

W H E R E A S ,  t h e  w e s t e r n  s e m i - a r i d  p o r t i o n s  o f  t h e  U n i t e d  S t a t e s  w e r e  
s e t t l e d  a n d  d e v e l o p e d  u n d e r  l o c a l  p r o p e r t y  l a w s  a n d  w i t h  t h e  h e l p  
a n d  e n c o u r a g e m e n t  o f  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  l o c a l  p r o p e r t y  
a n d  w a t e r  l a w s  w h i c h  h a v e  b e e n  r e c o g n i z e d  b y  C o n g r e s s  a n d  t h e  
c o u r t s ; a n d

W H E R E A S ,  t h e  C o n g r e s s  h a s  c o n s i s t e n t l y  r e c o g n i z e d  a n d  d e f e r r e d  to 
s t a t e  w a t e r  l a w s  f o r  w e l l  o v e r  100 y e a r s ?  a n d

W H E R E A S ,  s t a t e  p r i m a c y  i n  w a t e r  a l l o c a t i o n  a n d  m a n a g e m e n t  a l l o w s  
i n d i v i d u a l  s t a t e s  t o  d e t e r m i n e  f o r  t h e m s e l v e s  t h e  w a t e r  u s e s  
n e c e s s a r y  t o  m e e t  t h e i r  p r e s e n t  a n d  f u t u r e  n e e d s ?  a n d

W H E R E A S ,  t h e  " f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  d o c t r i n e "  w a s  
d e v e l o p e d  b y  t h e  U.S. S u p r e m e  C o u r t  as a m e a n s  f o r  t h e  f e d e r a l  
g o v e r n m e n t  a n d  I n d i a n  t r i b e s  t o  s e c u r e  t h e  w a t e r  n e c e s s a r y  t o  m e e t  
t h e  p u r p o s e s  f o r  w h i c h  f e d e r a l  l a n d s  w e r e  w i t h d r a w n  o r  d e s i g n a t e d ?  
a n d

W H E R E A S ,  as l o n g  as t h e s e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  r e m a i n  
u n q u a n t i f i e d ,  t h e y  i n t e r f e r e  w i t h  t h e  a b i l i t y  of  s t a t e  w a t e r  
a g e n c i e s  t o  m a n a g e  t h e  r e s o u r c e  a s  w e l l  as t h r e a t e n  l o n g s t a n d i n g  
b u t  j u n i o r  a p p r o p r i a t i o n s  w h o  h a v e  h i s t o r i c a l l y  r e l i e d  o n  t h e  
r e s o u r c e ?  a n d

W H E R E A S ,  C o n g r e s s  a n d  t h e  U.S. S u p r e m e  C o u r t  h a v e  a l s o  r e c o g n i z e d  
t h a t  it is a p p r o p r i a t e  f o r  s t a t e  c o u r t s  t o  q u a n t i f y  f e d e r a l  
r e s e r v e d  r i g h t s  as a p a r t  o f  a v a l i d  g e n e r a l  s t r e a m  a d j u d i c a t i o n  
p r o c e e d i n g ?  and
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A P P R O V E D  R E S O L U T I O N  NO. 8 5 - 1 2
P a g e  2

W H E R E A S ,  t h e  p r o c e d u r a l  la w s  o f  m a n y  W e s t e r n  S t a t e s  a l l o w  f e d eral 
a g e n c i e s  a n d  t r i b e s  t h e  a u t h o r i t y  t o  q u a n t i f y  t h e i r  w a t e r  ri g h t s  
t h r o u g h  l e s s  e x p e n s i v e  a n d  le s s  c o n f r o n t a t i o n a l  n e g o t i a t i o n  
p r o c e d u r e s ;

NOW, T H E R E F O R E ,  BE I T  R E S O L V E D  t h a t  t h e  W e s t e r n  L e g i s l a t i v e  
C o n f e r e n c e  o f  t h e  C o u n c i l  o f  S t a t e  G o v e r n m e n t s  u r g e s  that:

1. T h e  f e d e r a l  g o v e r n m e n t  c o n t i n u e  t o  a c k n o w l e d g e  a n d  h o n o r  the 
p r i m a r y  s t a t e  r o l e  in w a t e r  a l l o c a t i o n  a n d  m a n a g e m e n t ,

2. T h e  f e d e r a l  g o v e r n m e n t  a n d  I n d i a n  t r i b e s  p r o m p t l y  q u a n t i f y  
t h e i r  r e s e r v e d  w a t e r  r i g h t s  c l a i m s  i n  s t a t e  g e n e r a l  s t r e a m  
a d j u d i c a t i o n s  o r  n o n - l i t i g a t i v e  o r  m e d i a t i o n  p r o c e e d i n g s  and 
t h a t  w h e r e  n e c e s s a r y  t h o s e  r e s u l t i n g  s e t t l e m e n t s  b e  p r o m p t l y  
r a t i f i e d  b y  C o n g r e s s ,

3. T h e  f e d e r a l  l a n d  m a n a g e m e n t  a g e n c i e s  s e e k  n o  n e w  r e s e r v e d  
r i g h t s  n o t  s p e c i f i e d  in  e x i s t i n g  f e d e r a l  l a n d  u s e  
l e g i s l a t i o n .  F e d e r a l  l a n d  m a n a g e m e n t  a g e n c i e s  s h o u l d  s p e c i f y  
t h e  f e d e r a l  w a t e r  w h i c h  w i l l  b e  r e q u i r e d  f o r  p u r p o s e s  c r e a t e d  
in a n y  n e w  l a n d  u s e  l e g i s l a t i o n  o r  d e s i g n a t i o n ,  a n d

4. T h e  f e d e r a l  g o v e r n m e n t  p r o v i d e  a s s i s t a n c e  t o  s t a t e s  to 
e x p e d i t e  t h e  q u a n t i f i c a t i o n  of r e s e r v e d  r i g h t s  a n d  r e d u c e  t h e  
h a r m f u l  e f f e c t s  o f  r e s e r v e d  r i g h t s  j u d g m e n t s  o r  s e t t l e m e n t s .

(R E S O L U T I O N  A P P R O V E D  B Y  T H E  C O N F E R E N C E  A T  I T S  1 9 8 5  A N N U A L  M E E T I N G  
O N  O C T O B E R  I N  EUGE N E ,  O R E G O N )



7 2 0  S A C R A M E N T O  S T R E E T  S A N  F R A N C I S C O ,  C A L IF O R N IA  S 4 1 C B  C415J S B B - 3 7 6 0

A P P R O V E D  R E S O L U T I O N  N O . 8 5 - 1 3

W A T E R  Q U A L I T Y  S T A N D A R D S

( I n t r o d u c e d  b y  W a t e r  P o l i c y  C o m m i t t e e )

U r g i n g  F l e x i b i l i t y  in S e t t i n g  W a t e r  Q u a l i t y  S t a n d a r d s

W H E R E A S ,  w a t e r  q u a l i t y  s t a n d a r d s  a r e  d e v e l o p e d  w i t h  t h e  p u r p o s e  of 
p r o t e c t i n g  d e s i g n a t e d  b e n e f i c i a l  u s e s  o f  t h e  n a t i o n ' s  w a t e r ;  a n d

W H E R E A S ,  u n i f o r m  n a t i o n w i d e  s t a n d a r d s  a r e  p r o m u l g a t e d  t o  p r o t e c t  
t h e s e  d e s i g n a t e d  b e n e f i c i a l  u s e s ;  a n d

WHEREAS,. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  (EPA) w a t e r  q u a l i t y  
s t a n d a r d s  o n  s o m e  w a t e r s  a r e  m o r e  s t r i n g e n t  t h a n  d o c u m e n t e d  
e v i d e n c e  r e q u i r e s  at  t h e  s p e c i f i c  site, a n d  s u c h  s t a n d a r d s  on 
W e s t e r n  w a t e r s  m a y  r e s u l t  in e x c e s s i v e  c o s t s  f a r  o u t  o f  p r o p o r t i o n  
t o  d e r i v e d  b e n e f i t s ;

NOW, T H E R E F O R E ,  BE IT R E S O L V E D  t h a t  t h e  W e s t e r n  L e g i s l a t i v e  
C o n f e r e n c e  o f  t h e  C o u n c i l  o f  S t a t e  G o v e r n m e n t s  u r g e s  t h a t  E P A  
w a t e r  q u a l i t y  s t a n d a r d s  s h o u l d  n o t  b e  b a s e d  on  n a t i o n w i d e  c r i t e r i a  
if it c a n  b e  d o c u m e n t e d  t h a t  s i t e - s p e c i f i c  c r i t e r i a  w i l l  n o t  
i m p a i r  t h e  d e s i g n a t e d  b e n e f i c i a l  use.

(R E S O L U T I O N  A P P R O V E D  BY  T H E  C O N F E R E N C E  A T  ITS 1 9 8 5  A N N U A L  M E E T I N G  
O N  O C T O B E R  2 IN EUGENE, O R E G O N . )
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F i s c a l  n o t e  b a c k g r o u n d

f o r  SB 150

T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s u b m i t t e d  a ze r o  f i s c a l  
n o t e  for SB 150 b e c a u s e  t h e r e  is no s c h e d u l e d  o r  a n t i c i p a t e d  
b a s i n w i d e  w a t e r  r i g h t s  a d j u d i c a t i o n  a c t i v i t y  d u r i n g  t h e  n e x t  
five y e a r s .  T h i s  h a s  b e e n  a m e n d e d  to s h o w  t n a t  t h e r e  m a y  be 
c o s t s  i n  f u t u r e  y e a r s  (beyond y e a r  two) if the D e p a r t m e n t  
e n t e r s  i n t o  a n  a d j u d i c a t i o n  that is not c u r r e n t l y  a n t i c i p a­
ted. If a d j u d i c a t i o n s  b e c o m e  n e c e s s a r y ,  the D e p a r t m e n t  w i l l  
s u b m i t  s u c h  p r o j e c t  b u d g e t  r e q u e s t s  as are n e e d e d  to 
a d j u d i c a t e  e a c h  w a t e r  r i g h t s  p r oject.

W e  a r e  a b l e  t o  p r o j e c t  the c o s t s  of  a t y p i c a l  a d j u d i c a t i o n  
f r o m  w o r k  t h a t  h a s  t a k e n  p l a c e  to d a t e  on  I n d i a n  R i v e r  
(Sitka) w a t e r  r i g h t s .  T h e  c o s t s  o f  a n o n b i n d i n g  p r e l i m i n a r y  
a d j u d i c a t i o n  at I n d i a n  R i v e r  are i n c l u d e d  in o u r  F Y  87 
b u d g e t  s u b m i t t a l  (pp. 0 0 0 5 4 8 - 0 0 0 5 4 9 ,  0 0 0 5 5 3 - 0 0 0 5 5 5 ) .  T h e  
t o t a l  c o s t  for t h i s  a d j u d i c a t i o n  a c t i o n  is e s t i m a t e d  at 
a b o u t  $ 8 , 0 0 0  p e r  y e a r  o v e r  a t h r e e - y e a r  period.

W i t h o u t  th i s  l e g i s l a t i o n ,  the D e p a r t m e n t  a n d  the D e p a r t m e n t  
of  L a w  m a y  f a c e  m u c h  h i g h e r  c o s t s  if c o m p l a i n a n t s ,  i n c l u d i n g  
f e d e r a l  a g e n c i e s ,  a t t e m p t  to r e s o l v e  w a t e r  r i g h t s  i s s u e s  in 
the c o u r t s .  T h e  l e g i s l a t i o n  v/ill set u p  a c l e a r  a d m i n i s t r a­
t i v e  s y s t e m  c e r t a i n  to be  m o r e  c o s t - e f f e c t i v e  and e f f i c i e n t  
t h a n  c o u r t  r e s o l u t i o n  o f  w a t e r  r i g h t s  issues. In o t h e r  
s t a t e s  l a c k i n g  a n  a d m i n i s t r a t i v e  p r o c e d u r e  the c o s t s  o f  
c o u r t  a d j u d i c a t i o n s  h a v e  b e e n  high. F o r  i n s t a n c e  W y o m i n g ' s  
B i g  H o r n  a d j u d i c a t i o n  o f  n o n - I n d i a n  c l a i m s  c o s t  t h a t  s t a t e  
$ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0  w h e n  it w a s  n e g o t i a t e d  and s e t t l e d  b e f o r e  
the t r i a l  date; c o u r t  a d j u d i c a t i o n  of the I n d i a n  c l a i m s  co s t  
t he s t a t e  an e s t i m a t e d  $ 6 , 0 0 0 , 0 0 0 .

A n  e x a m p l e  o f  a p o s s i b l e  a r e a  for a l a r g e  a d m i n i s t r a t i v e  
b a s i n w i d e  a d j u d i c a t i o n  in A l a s k a  is the A n c h o r a g e  L o w e r  
H i l l s i d e  area, & c o m p a s s i n g  a bout 16.5 s q u a r e  m i l e s  w i t h  
a b o u t  2 , 250 e x i s t i n g  o r  e x p e c t e d  g r o u n d w a t e r  a p p l i c a t i o n s .
T o  a d j u d i c a t e  c l a i m s  in t h i s  area w o u l d  t a k e  a p p r o x i m a t e l y  
t h r e e  y e a r s  a n d  w o u l d  be  e x p e c t e d  to c o s t  $ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0 .
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T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9811

‘ ludi c a t i o n  o f  W a t e r  R i g h t s

In m y  F e b r u a r y  17, 1986 l e t t e r  to y o u  (copy attached) 
a n s w e r i n g  q u e s t i o n s  r a i s e d  by y o u r  c o m m i t t e e  on  S e n a t e  B i l l  
150, I s t a t e d  t h a t  I w o u l d  ask o u r  D i v i s i o n  o f  L a n d  and 
W a t e r  M a n a g e m e n t  t o  i d e n t i f y  a r e a s  w h e r e  r e g u l a t i o n s  w o u l d  
be n e c e s s a r y  to i m p l e m e n t  SB  150. T h i s  l e t t e r  p r o v i d e s  this 
i n f o r m a t i o n .

S e c t i o n  1 o f  SB 150 w h i c h  a d d s  a n e w  s u b s e c t i o n  to 
A S  4 6 . 1 5 . 0 4 0  w i l l  n o t  r e q u i r e  a r e g u l a t i o n .  S e c t i o n  2 
a m e n d i n g  A S  4 6 . 1 5 . 0 6 5  by a d d i n g  a n e w  s u b s e c t i o n  w i l l  n o t  
r e q u i r e  a r e g u l a t i o n .  S e c t i o n s  3 and 4 a m e n d i n g  
AS  4 6 . 1 5 . 1 4 0 ,  A b a n d o n m e n t ,  F o r f e i t u r e  and R e v e r s i o n  of 
A p p r o p r i a t i o n s ,  w i l l  n o t  r e q u i r e  an a d d i t i o n a l  n e w  r e g u­
lation. T h e  e x i s t i n g  r e g u l a t i o n ,  11 A A C  93.940, P r o c e d u r e  
on A b a n d o n m e n t  a n d  F o r f e i t u r e ,  c o u l d  b e  a m e n d e d  to s i m p l i f y  
t h e  a d m i n i s t r a t i v e  p r o c e d u r e  for v o l u n t a r y  a b a n d o n m e n t  of  
w a t e r  r i g h t s .  C o n c e r n i n g  S e c t i o n  5 of SB 150 w h i c h  a m e n d s  
A S  4 6 . 1 5 . 1 4 5 ,  the e x i s t i n g  r e g u l a t i o n  at 11 A A C  93.147(d) 
a n d  (e) w i l l  n e e d  t o  b e  a m e n d e d  to i n c l u d e  the d i s c r e t i o n a r y  
h e a r i n g  a n d  to c h a n g e  t h e  c i t a t i o n s .  P u b l i c  n o t i c e  a n d  a 
w r i t t e n  d e t e r m i n a t i o n  are a l r e a d y  r e q u i r e d  in the e x i s t i n g  
r e g u l a t i o n .

S e c t i o n  6 of SB 150 w o u l d  a d d  five n e w  s e c t i o n s  to t h e  W a t e r  
U s e  Act. A  r e g u l a t i o n  m a y  b e  n e e d e d  to s e t  f o rth 
a d m i n i s t r a t i v e  p r o c e d u r e s  for e s t a b l i s h i n g  b a s i n  b o u n d a r i e s  
u n d e r  p r o p o s e d  A S  4 6 . 1 5 . 1 6 5 ( a ) .  A  r e g u l a t i o n  d e s c r i b i n g  the 
c o n t e n t s  o f  the o r d e r  i n i t i a t i n g  an a d m i n i s t r a t i v e  a d j u d i c a­
tio n  u n d e r  p r o p o s e d  A S  4 6 . 1 5 . 1 6 5 ( b )  m a y  b e  n e e ded. S u b­
s e c t i o n  (c) u f  p r o p o s e d  A S  4 6 . 1 5 . 1 6 5  m a y  n e e d  a r e g u l a t i o n  
to i d e n t i f y  w h i c h  d i v i s i o n s  of  federal, state, and l o c a l

10-J9LH
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g o v e r n m e n t s  a r e  n o t i f i e d .  S u b s e c t i o n  (i) m a y  r e q u i r e  
r e g u l a t i o n s  to set o u t  the p r o c e d u r e s  for d e t e r m i n i n g  
p a r t i e s  to t h e  a d j u d i c a t i o n ,  c l a s s i f y i n g  g r o u p s  for e f f i­
c i e n t  a n d  c o s t  e f f e c t i v e  a d j u d i c a t i o n ,  and f o r  d e t e r m i n i n g  
a nd a l l o c a t i n g  c o s t s  u n d e r  s u b s e c t i o n  (4). S u b s e c t i o n  (k) 
m a y  r e q u i r e  a r e g u l a t i o n  to d e t a i l  the c o n t e n t  of  a c o n s e n t  
by the f e d e r a l  g o v e r n m e n t  to p a r t i c i p a t e  in an a d m i n i s t r a t i v e  
a d j u d i c a t i o n  to q u a n t i f y  and p r i o r i t i z e  f e d e r a l  r e s e r v e d  
w a t e r  righ t s .  P r o p o s e d  S e c t i o n  4 6 . 1 5 . 1 6 6 ,  J u d i c i a l  A d j u d i­
cati o n s ,  w i l l  n o t  r e q u i r e  r e g u l a t i o n s .  W e  d o  n o t  f o r e s e e  
r e g u l a t i o n s  r e q u i r e d  for p r o p o s e d  s e c t i o n s  4 6 . 1 5 . 1 6 7 ,  168, 
or 169.

P r o p o s e d  S e c t i o n  4 6 . 1 5 . 2 5 5  in S e c t i o n  7 of  SB  150 w i l l  
r e q u i r e  a r e g u l a t i o n  a m e n d m e n t  to 11 A A C  9 3 . 2 9 0  to m a k e  t h i s  
e x i s t i n g  r e g u l a t i o n  c o n s i s t e n t  w i t h  p r o p o s e d  A S  4 6 . 1 5 . 2 5 5 .
No r e g u l a t i o n  is f o r e s e e n  to i m p l e m e n t  p r o p o s e d  A S  4 6 . 1 5 . 2 5 6 .

I h o p e  this a n s w e r s  t h e  q u e s t i o n s  r a i s e d  by s o m e  of y o u r  
c o m m i t t e e  m e m b e r s  c o n c e r n i n g  r e g u l a t i o n s  to i m p l e m e n t  t h i s  
bill. If w e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  c o n t a c t  
u s .

S i n c e r e l y ,

E s t h e r  C. w u n n i c k e
C o m m i s s i o n e r

A t t a c h m e n t

cc: S e n a t o r  F a h r e n k a m p
S e n a t o r  Coghi.il 
S e n a t o r  E l i a s o n  
S e n a t o r  V i c  F i s c h e r  
S e n a t o r  H a l f o r d  
S e n a t o r  Z h a r o f f  
T o m  H a w k i n s  
M i k e  F r a n k
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F e b r u a r y  17, 1986

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

Re: SB 150, B a s i n - w i d e  A d j u d i c a t i o n  o f  W a t e r  R i g h t s

D e a r  S e n a t o r  S t u r g u l e w s k i :

A t  the J a n u a r y  27, 1986 h e a r i n g  o n  S e n a t e  B i l l  150, s e v e r a l  
q u e s t i o n s  w e r e  r a i s e d  to w h i c h  we  w o u l d  l i k e  to  r e s p o n d .
S c o t t  H a s k i n s ,  a m i n e r  s p e a k i n g  f r o m  t h e  F a i r b a n k s  t e l e c o n­
fer en c e ,  s t a t e d  t h a t  he h a s  e n c o u n t e r e d  p r o b l e m s  in g e t t i n g  
h i s  w a t e r  r i g h t s  f r o m  DNR. W e  r e s e a r c h e d  his c a s e s ,  a n d  
l o c a t e d  t h r e e  w a t e r  r i g h t s  for w h i c h  he a p p l i e d  f o r  lo d e  
m i n i n g  c l a i m s  w h i c h  he  l e a s e d  f r o m  P l a c i d  O i l  C o m p a n y .  T h e  
c a s e  f i l e s  i n d i c a t e d  t h a t  o u r  N o r t h e r n  R e g i o n a l  O f f i c e  
a t t e m p t e d  to  c o n t a c t  Mr. H a s k i n s  by p h o n e  a n d  b y  m a i l  
s e v e r a l  t i m e s  at the l i s t e d  p h o n e  n u m b e r  a n d  a d d r e s s  in 
o r d e r  t o  o b t a i n  a d d i t i o n a l  i n f o r m a t i o n  and t o  p r o v i d e  p u b l i c  
n e w s p a p e r  n o t i c e  as r e q u i r e d  b y  A S  4 6 . 1 5 . 1 3 3 .  T h e  r e g i o n a l  
o f f i c e  w a s  u n a b l e  to g e t  a r e s p o n s e  f r o m  M::. H a s k i n s ,  so 
t h e y  a t t e m p t e d  to r e a c h  h i m  t h r o u g h  P l a c i d  O i l  C o m p a n y ,  b u t  
a g a i n  r e c e i v e d  no r e s p o n s e .  T h e  r e g i o n a l  o f f i c e  s u b s e­
q u e n t l y  c l o s e d  the c a s e  f i l e s  b e c a u s e  a d j u d i c a t i o n  c o u l d  n o t  
p r o c e e d .  W e  d i d  n o t  l o c a t e  any o t h e r  w a t e r  r i g h t s  f i l e d  b y  
Mr. S c o t t  Ha s k i n s .

A s  a f o l l o w - u p ,  y o u  a s k e d  for an a n a l y s i s  o f  p e r m i t s  and 
c e r t i f i c a t e s  i s s u e d  to p l a c e r  m i n e r s .  I t  n o r m a l l y  t a k e s  
s e v e r a l  m o n t h s  to i s s u e  a w a t e r  r i g h t s  p e r m i t  f o r  a m i n i n g  
o p e r a t i o n .  Th i s  t i m e  p e r i o d  a s s u m e s  t h e  o p e r a t i o n  is f a i r l y  
r o u t i n e  a n d  i n c l u d e s  the t i m e  for i n t e r - a g e n c y  a n d  p u b l i c  
n o t i c e  a n d  c o m m e n t  as r e q u i r e d  by  A S  4 6 . 1 5 . 1 3 3 .  A t  t h e  
p r e s e n t  t i m e  D N R  h a s  i s s u e d  960 p e r m i t s  a n d  254 c e r t i f i c a t e s  
for p l a c e r  mini n g .

O n  a d i f f e r e n t  q u e s t i o n ,  S e n a t o r  F a h r e n k a m p  a s k e d  w h e t h e r  w e  
h a v e  d r a f t e d  r e g u l a t i o n s  to i m p l e m e n t  S B  150. As  w e  r e s p o n d e d  
at the h e a r i n g ,  r e g u l a t i o n s  hs.ve n o t  b e e n  d r a f t e d .  R e g u l a­
tio n s  are n o r m a l l y  d r a f t e d  a f t e r  a b i l l  is e n a c t e d  so t h a t

BILL SHEFFIELD, GOVERNOR

P O U C H M
J U N E A U .  A L A S K A  99811 
P H O N E :  907-465-2400
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t h e  a d m i n i s t e r i n g  a g e n c y  k n o w s  w h a t  t h e  final l a n g u a g e  o f  
t h e  b i l l  is. T o  d o  o t h e r w i s e  w o u l d  r e q u i r e  c o n s t a n t  
r e v i s i o n s  o f  d r a f t  r e g u l a t i o n s  as the b i l l  m a k e s  its w a y  
t h r o u g h  the L e g i s l a t u r e .  It s h o u l d  b e  n o t e d  t h a t  a l l  
l e g i s l a t o r s  h a v e  t h e  o p p o r t u n i t y  to r e v i e w  a n d  c o m m e n t  on  
r e g u l a t i o n s  d u r i n g  t h e  p u b l i c  r e v i e w  p r o c e s s .  I w i l l  a s k  
t h e  D i v i s i o n  of  L a n d  a n d  W a t e r  M a n a g e m e n t  to a n a l y z e  t h e  
b i l l  a n d  i d e n t i f y  a r e a s  w h e r e  r e g u l a t i o n s  w o u l d  be n e c e s s a r y  
for i m p l e m e n t a t i o n  o f  the sta t u t e .

F i n a l l y ,  S e n a t o r  C o g h i l l  a s k e d  for an e x p l a n a t i o n  of 
" r e b u t t a b l e  p r e s u m p t i o n . "  T h i s  m e a n s  t h a t  a f t e r  t h e  s t a t e  
p r o v e s  t h a t  an a p p r o p r i a t i o n  has b e e n  a b a n d o n e d  for f i v e  
s u c c e s s i v e  y e a r s  u n d e r  A S  4 6 . 1 5 . 1 4 0 ( b ) ,  t h e r e  is a p r e s u m p­
t i o n  t h a t  t h e  a p p r o p r i a t i o n  has b e e n  a b a n d o n e d  or f o r f e i t e d  
a n d  t h e  b u r d e n  o f  p r o o f  s h i f t s  to the c e r t i f i c a t e  h o l d e r  to 
r e b u t  or  d i s p r o v e  t h i s  p r e s u m p t i o n .

I h o p e  th i s  a n s w e r s  all the q u e s t i o n s  r a i s e d  a t  the h e a r  in*.. 
I f  we  c a n  b e  of  f u r t h e r  a s s i s t a n c e ,  p l e a s e  c o n t a c t  us.

S i n c e r e l y ,

E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r

cc: S e n a t o r  F a h r e n k a m p
S e n a t o r  C o g h i l l  
S e n a t o r  E l i a s o n  
S e n a t o r  V i c  F i s c h e r  
S e n a t o r  H a l f o r d  
S e n a t o r  Z h a r o f f
T o m  H a w k i n s ,  D i r e c t o r ,  D i v i s i o n  of 

L a n d  a n d  W a t e r  M a n a g e m e n t  
M i k e  Frank, D e p a r t m e n t  of  L a w
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D E P A R T M E N T  O F  N A T U R A E  R E S O U R C E S

D I V I S I O N  O F  L A N D  A N D  W A T E R  M A N A G E M E N T

555 C O R D O V A  S T R E E T  
P O U C H  7-005

A N C H O R A G E , A L A S K A  99510-7005 
P H O N E : (907)276-2653

B I L L  S H E F F I E L D ,  G O V E R N O R

S e p te m b e r  3 ,  1985

Dear Alaskan:

The e n c l o s e d  F a c t  S h e e t s  on  F e d e r a l  R e s e r v e d  W a te r  R i g h t s  a r e  
p r o v i d e d  by  t h e  A l a s k a  D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  a s  p a r t  o f  
o u r  c o n t i n u i n g  e f f o r t  t o  i n f o r m  t h e  p u b l i c  and g o v e r n m e n t  
o f f i c i a l s  a b o u t  w a t e r  r i g h t s  i n  A l a s k a .

An i n c r e a s i n g  p o p u l a t i o n  w i t h i n  t h e  s t a t e ,  c o u p l e d  w i t h  
r e s i d e n t i a l ,  a g r i c u l t u r a l ,  and  i n d u s t r i a l  d e v e lo p m e n t ,  i s  c a u s i n g  
a n  i n c r e a s e d  demand on  DNR f o r  a s s i s t a n c e  i n  w a t e r  m anagem ent and 
f o r  i n f o r m a t i o n  o n  w a t e r  r i g h t s  and  p e r m i t s .  We b e l i e v e  t h a t  
f a c t  s h e e t s ,  s u c h  a s  t h e  e n c l o s e d ,  h e l p  p r o v i d e  f o r  t h e  
i n f o r m a t i o n  n e e d s  o f  o u r  s t a t e ' s  r e s i d e n t s .

F u r t h e r  i n f o r m a t i o n  may b e  o b t a i n e d  b y  c o n t a c t i n g  t h i s  o f f i c e  o r  
o n e  o f  t h e  o f f i c e s  l i s t e d  on  t h e  f a c t  s h e e t .

S i n c e r e l y ,

Tom H aw kins  
D i r e c t o r
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F a c t  S h e e t :
F E D E R A L  R E S E R V E D  
W A T E R  R I G H T S

Alaska Department of

NATURAL 
7 RESOURCES
ESTHER W U N M C K E .  

COMMISSIONER

JULY, 1985

W H A T  A R E  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S ?

• Federal reserved water rights are created when 
federal lands are withdrawn from entry (by Con­
gress or other lawful means) for federal use.

• Federal reserved water rights:

—  apply to both instream and out-of-stream use
—  may be created without actual diversion or 

beneficial use
— are not lost by non-use
—  priority dates are established as the date the 

land is withdrawn for the primary purpose(s)
—  are created for the in* imal amount of water 

reasonably necessary to satisfy both existing 
and reasonable foreseeable future uses of 
water for the primary purpose(s) for which 
the land is withdrawn

• Water rights for secondary purposes must be 
obtained under state law, AS 46.15.

W H Y  A R E  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S  I M P O R T A N T  
T O  Y O U ?

• Water users in areas where there are federal 
land withdrawals should file for water rights 
with D N R  in order to protect their use of water. 
If a basin wide adjudication is started for your 
river basin, you can then be assured of being 
included in the adjudication.

• Holders of water rights with priority dates 
established before the withdrawal of federal 
lands within a basin will have water rights 
senior to the federal government. Water users 
filing for water rights after the withdrawal of 
federal lands within a specific basin will have 
water rights with priority dates later than those 
of the federal government.

H O W  A R E  F E D E R A L  R E S E R V E D  
W A T E R  R I G H T S  A D J U D I C A T E D ?

• Federal reserved water rights are a judicial crea­
tion. The United States Supreme Court first 
recognized federal reserved water rights in

Winters v. United States, 207 U.S. 564 (1908), 
an Indian reservation case. Since that time, 
court cases have extended the Winters Doctrine 
to other types of federal land withdrawals.

• Federal law, the McCarren Amendment (43 
U.S.C. 666), allows judicial adjudication of 
federal reserved water rights in state court.

• The McCarren Amendment requires that state 
court adjudications include all water rights in 
a river basin, including all claimed federal 
reserved water rights and state administered 
water rights.

W H Y  A R E  W E  C O N C E R N E D  

A B O U T  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S ?

• Because federal reserved water rights are un­
quantified, D N R  does not know how much water 
is needed or used for the primary purposes of 
federal land withdrawals in Alaska. Because the 
unappropriated water available from a water 
source and the amount of water reserved by a 
federal withdrawal is unknown, water resources 
cannot be effectively managed.

• Alaska’s growing population and development 
pressures have caused water supply and w.^er 
rights conflicts in several areas of unquantified 
federal reserved water rights. Examples include 
Sitka’s Indian River and Anchorage’s Ship 
Creek.

• For D N R  to effectively manage and allocate the 
state’s water and adjudicate water rights, it is 
necessary to have the federal reserved water 
rights in Alaska inventoried and quantified by 
the appropriate federal land management agen­
cies in cooperation with the State of Alaska. The 
state can then integrate federal reserved water 
rights with state administratively adjudicated 
water rights and manage water sources with 
greater certainty.

ODD



H O W  M U C H  L A N D  I N  A L A S K A  
H A S  F E D E R A L  R E S E R V E D  

W A T E R  R I G H T S ?

• Of the 367.7 million acres in Alaska, almost 49 
percent, or more than 178 million acres are 
reserved federal lands which m a y  have federal 
reserved water rights:

Militaiy land - 2.5 million acres

National Forests * 23.2 million acres

B L M  lands - 26.1 million acres

National Parks - 51 million acres

~'sh and Wildlife Refuges - 76 million acres

These federal lands are m a d e  up of:

For more information about federal reserved water rights and application forms for water rights, 
please call, write, or come to one of the following Offices:

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  

D I V I S I O N  O F  L A N D  A N D  W A T E R  M A N A G E M E N T

S O U T H E A S T E R N  R E G I O N A L  OFFICE 
400 Willoughby Avenue 
Suite 400
Juneau, Alaska 99801 
465-3400

N O R T H E R N  R E G I O N A L  OFFICE 
4420 Airport W a y  
Fairbanks, Alaska 99701 
A 79-2243

S O U T H C E N T R A L  R E G I O N A L  OFFICE 
Frontier Building 
3601 C Street, 10th Floor 
Pouch 7-005
Anchorage, Alaska 99510 
561-2020

Mat-Su Area Office 
Century Plaza, Suite 202 
Pouch 874008 
Wasilla, Alaska 99510 
376-4595

D I V I S I O N  O F  F O R E S T R Y

H A I N E S  A R E A  OFFICE 
R o o m  6, Gateway Building 
Main Street 
Post Office Box 263 
Haines, Alaska 99827 
76t>-2120

K E T C H I K A N  A R E A  OFFICE 
318 N B A  Building 
Post Office Box 5220 
Ketchikan, Alaska 99901 
225-3070

P E T E R S B U R G  A R E A  OFFICE 
Petersburg State Office Building 
215 Sing Lee Alley 
Box 1580
Petersburg, Alaska 99833 
72?-3236

D E L T A  A R E A  OFFICE
Mile 267.5 Richardson Highway
Post Office Box 1149
Delta Junction, Alaska 99737
895-4225

T O K  A R E A  OFFICI 
Mile 124.1 Glenn Highway 
Post Office Box 10 
Tok, Alaska 99780 
883-5134

S O U T H W E S T  ( M c G R A T H )  A R E A  OFFICE 
M  Airport
Box x
McGrath, Alaska 99627 
524-3010

K E N A I  P E N I N S U L A  A R E A  OFFICE 
Milr 92.5 Sterling Highway
S.R. 2, Box 107 
Soldotna, Alaska 99669 
262-7559

C O P P E R  RIVER A R E A  OFFICE 
Mile 110 Richardson Highway 
Post Office Box 185 
Glennallen, Alaska 99588 
822-5534
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J u n e  1 1 - 1 3 , 1984

I N T R O D U C T I O N  T O  R E S E R V E D  W A T E R  R I G H T S

I N T R O D U C T I O N .
T h i s  p a p e r  w i l l . d i s c u s s  the o r i g i n  and d e v e l o p m e n t  of the 
r e s e r v a t i o n  d o c t r i n e ,  d e s c r i b e  the v a r i o u s  l e g i s l a t i v e  a t t e m p t s  
to limit or a b o l i s h  the d o c t r i n e ,  a n d  d i s c u s s  its c u r r e n t  
s t a t u s  a n d  i m p l e m e n t a t i o n .  T h e  p a p e r  will c o n c e n t r a t e  on the 
N o n l n d i a n  a s p e c t s  of t h e  d o c t r i n e .

T h e  r e s e r v a t i o n  d o c t r i n e  i n s p i r e s  anger, fear, d i sdain, and 
o c c a s i o n a l l y  e l o q u e n c e :

C o r k e r .

I t  is t h e  p r o d u c t  of a f a b r i c a t e d  l e g i s l a t i v e  history. It is 
a p e r v e r s i o n  and a f a b r i c a t i o n . "  C o r k e r ,  A RE A L  LIVE 
P R O B L E M  O R  T W O  F O R  T H E  W A N I N G  E N E R G I E S  OF F R A N K  J. T R E L EASE, 
54 Den. L. J. 499, 500 (1977).

T r e l e a s e .

" C y p r i n o d o n  d i a b o l i s ,  T h e  D e v i l ' s  H o l e  p u p f i s h  is a l i v e  and 
w e l l  a n d  l i v i n g  in a s t r i a t e d  m a r b l e  p a l a c e  in Nevada, 
l o c a t e d  w i t h i n  a s m all a d d i t i o n  to the D e a t h  V a l l e y  N a t i o n a l  
M o n u m e n t  c r e a t e d  for his b e n e f i t  in 1952.". T h e  r e s e r v e d  
r i g h t s  d o c t r i n e  "is v e r y  like the D e v i l ' s  Ho l e  p u p f i s h  in 
m a n y  ways. It too is an e v o l u t i o n a r y  sport. It too lives in 
D e v i l ' s  hole. It too has f r i e n d s  in high p l a c e s  w i t h i n  the 
f e d e r a l  b u r e a u c r a c y  a n d  ju d i c i a l  s ystem." T r e l e a s e ,  F E D E R A L  
R E S E R V E D  W A T E R  R I G H T S  S I N C E  P L L R C , 54 Den. L. J. 473 (1977).

G o l d b e r g .

D e s c r i b e d  the r e l a t i o n s h i p  b e t w e e n  w e s t e r n  water law, 
i n c l u d i n g  the r e s e r v a t i o n  doctr i n e ,  a n d  f e d e r a l i s m  as a 
" c o n c o c t i o n  of B y z a n t i n e  p o l i t i c s  and l e g a l i s t i c  
a r c h a e o l o g y . "  G o l d b e r g .  I N T E R P O S I T I O N - - W I L D  WE S T  W A T E R  
STYLE, 17 Stan. L. Rev. 1, 36 (1964).

C o m m e n t i n g  on w e s t e r n e r ' s  c r i t i c i s m  of the d o c t r i n e ,  a n d  of 
f e d e r a l  b u r e a u c r a c y  g e n e r a l l y ,  he said: "This sort of
f u l m i n a t i o n  is well w i t h i n  the t r a d i t i o n  that p e r m i t s  the
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W e s t e r n e r  to "b l a s t  at a n  a l l - c o n s u m i n g  f e d e r a l  e n c r o a c h m e n t  
in w o r d s  m o r e  b l i s t e r i n g  th a n  all t h e  w i n d s  t h a t  b l o w  fr o m  
S p o k a n e  to S a n  A n t o n i o "  in u n c o n c e r n e d  d i s r e g a r d  of t h e  
h i s t o r i c a l  fact "that f r o m  s t a r t  to f i n i s h  he  w a s  [ f e d e r a l l y ]  
s u b s i d i z e d  f r o m  his b r o g a n s  t o  his s o m b r e r o .  . .
G o l d b e r g ,  id. at  1.

E l y .

T h e  r e s e r v a t i o n  d o c t r i n e  is a " f i r s t  m o r t g a g e  of u n d e t e r m i n e d  
a n d  i n d e t e r m i n a b l e  m a g n i t u d e , "  is a " s w o r d  of d a m o c l e s "  
h a n g i n g  o v e r  p r i v a t e  w a t e r  r i g h t s .  Ely. A d d r e s s  to N a t i o n a l  
W a t e r  C o m m i s s i o n ,  Nov. 6, 1969. R e p o r t e d  in 54 Den. L. J. at 
475 (1977).

H a n k s .

T h e  i m p a c t  of t h e  r e s e r v a t i o n  d o c t r i n e  c o u l d  be " s t a g g e r i n g  
i n d e e d " :  "In 16 w e s t e r n  s t a tes, t h e  B I A  a d m i n i s t e r s
5 2 , 3 0 7 , 0 3 6  ac r e s ;  a total of 1 3 8 , 5 9 5 , 3 6 0  a r e  i n c l u d e d  in 
n a t i o n a l  for e s t s ,  w h i c h  a r e  r e s e r v e d  are a s ,  in the 
r e c l a m a t i o n  s t a t e s .  A p p r o x i m a t e l y  85% of t h e  e n t i r e  s t a t e  of 
N e v a d a  is o w n e d  by t h e  US. O f  t h e  60 m i l l i o n  a c r e s  of 
f e d e r a l  la n d  in N e v a d a ,  12 m i l l i o n  a c r e s  a r e  r e s e r v e d  lands, 
in A r i z o n a ,  a p p r o x i m a t e l y  73 p e r c e n t  of all l a n d  is o w n e d  by 
t he f e d e r a l  g o v e r n m e n t . "  H a n k s ,  P E A C E  W E S T  O F  T H E  98 T H  
M E R I D I A N — A  S O L U T I O N  T O  F E D E R A L - S T A T E  C O N F L I C T S  O V E R  W E S T R N  
W A T E R S ,  23 R u t g e r s  L. Rev. 33,43 (1968).

J o h n s o n .

C o m m e n t i n g  on US v. N e w  M e x i c o :  "If y o u  t h i n k  th a t  y o u  can 
t h i n k  a b o u t  a t h i n g  (that t h i n g  b e i n g  the p u r p o s e s  for which 
w a t e r  was r e s e r v e d  u n d e r  the F o r e s t  S e r v i c e  O r g a n i c  Act in 
1897) a n d  that t h i n g  is i n e x t r i c a b l y  a t t a c h e d  to s o m e t h i n g  
e l s e  (the s o m e t h i n g  else b e i n g  the R e s e r v e d  R i g h t s  D o c t r i n e )  
w i t h o u t  t h i n k i n g  of the t h i n g  to w h i c h  it is a t t a c h e d  to 
(which, of c o u r s e ,  is t h e  R e s e r v e d  R i g h t s  D o c t r i n e ,  w h i c h  you 
c a n ' t  t h i n k  a b o u t  b e c a u s e  it d i d n ' t  e x i s t  in 1897) t h e n  you 
ha v e  a legal mind. Or at l e a s t  y o u  m a y  be q u a l i f i e d  to sit 
on the S u p r e m e  C o u r t ! "  Inst, for Nat. Res. L a w  T e a c h e r s ,  
B o u l d e r  Colo., M a y  28, 1981. A d a p t e d  f r o m  s a y i n g  by T h o m a s  

R e e d  P o w e l 1.

T H E  O R I G I N  OF T H E  R E S E R V A T I O N  D O C T R I N E

D i s a g r e e m e n t  on the d a t e  of o r i g i n  of t h e  d o c t r i n e .

T h e  e a r l i e s t  c i t e d  ca s e  on the d o c t r i n e  is U n i t e d  S t a t e s  v. Rio 
G r a n d e  I r r i g a t i o n  C o . 174 US 6 9 0  (1899), w h e r e  the c o u r t  said,
per d i c t a ,  "[A] s t a t e  c a n n o t  by its l e g i s l a t i o n  d e s t r o y  the
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r i g h t  of t h e  U n i t e d  States, as o w n e r  of t h e  land b o r d e r i n g  on a 
s t r eam, to the c o n t i n u e d  f l o w  of its waters, so far at least as 
m a y  be n e c e s s a r y  for the b e n e f i c i a l  uses of the g o v e r n m e n t  
p r o p e r t y . "  Id. at 703.

In W i n t e r s  v. U n i t e d  S t a t e s , 207 U S  564 (1908) t h e  C o u r t
r e c o g n i z e d  r e s e r v e d  r i g h t s  in an I n d i a n  T r i b e  e v e n  though 
n o t h i n g  h a d  b e e n  s a i d  in the Ag e e m e n t  wi t h  the I n d i a n s  a b o u t  
w a t e r .  T h e  C o u r t  r e l i e d  on Rio G r a n d e  for t h e  p r o p o s i t i o n  that 
"T h e  p o w e r  of the G o v e r n m e n t  to r e s e r v e  the w a t e r s  and e x e m p t  
t h e m  from a p p r o p r i a t i o n  u n d e r  the s t a t e  laws is n o t  denied, and 
c o u l d  not be."

S a m u e l  W e i l , in his t r e a t i s e  W A T E R  R I G H T S  IN T H E  W E S T E R N  S T A T E S  
( B a n c r o f t - W h i t n e y , 1911), says t h e r e  are " d i v e r g e n t  t h e o r i e s  
r e g a r d i n g  the l a w  of w a t e r s  . . .  on m i l i t a r y  a n d  In d i a n  
r e s e r v a t i o n s .  . . .

B u t  t h e  g e n e r a l  t e n d e n c y  of t h e  F e d e r a l  c o u r t s  in d e a l i n g  w i t h  
w a t e r  on or u s e d  by m i l i t a r y  or I n d i a n  r e s e r v a t i o n s  is to . . . 
t a c i t l y  a s s u m e  that t h e  c r e a t i o n  of the r e s e r v a t i o n  i m p l i e d l y  
r e p e a l e d  the act of 1866 as to w a t e r s  thereon; a n d  to r e s t o r e  
t h e  p r o p r i e t a r y  ri g h t s  of t h e  U n i t e s  States, . . . not l i m i t e d  
to t h e  a m o u n t  of w a t e r  in a c t u a l  use at a n y  s p e c i f i c  time."

" M i l i t a r y  and I n d i a n  r e s e r v a t i o n s  are in e x c l u s i v e  g o v e r n m e n t  
o c c u p a n c y ,  w h e r e i n  they m a y  p o s s i b l y  d i f f e r  f r o m  the forest a n d  
o t h e r  r e s e r v e d  a r e a s , w h i c h  are i n t e n d e d  to be o p e n  to the 
p e o p l e . "  (Sec. 207).

T h e  s t a t e 1s r i g h t s  a r g u m e n t . T h i s  p o s i t i o n  a r g u e s  that t h r e e  
acts, the Act of 1866, 1870,- *nd 1877 , c o n s t i t u t e d  w a i v e r s  of 
f e d e r a l  r e s e r v e d  r i g h t s  c l a i m s  . T h i s  a r g u m e n t  s e e m e d  to be 
c o n f i r m e d  in C a l i f o r n i a  O r e g o n  P o w e r  Co. v. P o r t l a n d  B e a v e r  
C e m e n t  Co., 295 US 142 (1935) w h e r e  the c o u r t  said:

[The D e s e r t  L a n d  Act] e f f e c t e d  a s e v e r a n c e  of all w ater on 
t h e  p u b l i c  domain, not t h e r e t o f o r e  a p p r o p r i a t e d ,  from the 
l a n d  itself. . . C o n g r e s s  i n t e n d e d  to e s t a b l i s h  the rule 
that for the f u t u r e  the land s h o u l d  be p a t e n t e d  s e p a r a t e l y ;  
a n d  that all nor.navigable w a t e r s  t h e r e o n  s h o u l d  be r e s e r v e d  
for the use of the p u b l i c  u n d e r  the laws of t h e  states and 
t e r r i t o r i e s .  . . " 295 US at 162.

F P C  v. O r e g o n , 349 US 435 (1955), a l e r t e d  w e s t e r n  lawyers to 
the p o s s i b i l i t y  that the r e s e r v e d  r i g h t s  d o c t r i n e  m ight a p p l y  
to N o n l n d i a n  reserves., a l t h o u g h  no a c t u a l  a l l o c a t i o n  of w a t e r  
w a s  made in the case. The C o u r t  d e n i e d  O r e g o n ' s  c l a i m  of 
o w n e r s h i p  of a n o n n a v i g a b l e  stream, s a y i n g  that the three a b o v e  
a c t s  d i d  not c o n s t i t u t e  a s e v e r a n c e  of w a t e r s  as to f e d e r a l l y  
" w i t h d r a w n "  lands, and then he l d  that a f e d e r a l l y  l i c e n s e d  
p r o j e c t  c o u l d  go f o r w a r d  over s tate o b j e c t i o n s .
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A r i z o n a  ^  C a l i f o r n i a . 373 US 546 (1963), f i r m l y  h e l d  that the 
r e s e r v a t i o n  d o c t r i n e  a p p l i e d  to N o n l n d i a n ,  r e s e r v e d  p u b l i c  
l a n d s ,  a n d  the c o u r t  a l l o c a t e d  w a t e r  to such r e s e r v e d  lands, 
4 1 , 8 3 9  a c r e - f e e t  per ye a r  for the H a v a s u  L a k e  N a t i o n a l  W i l d l i f e  
R e f u g e ,  a n d  2 8 , 0 0 0  a c r e - f e e t  per y e a r  for the I m p e r i a l  N a t i o n a l  
W i l d l i f e  Refu g e ,  both w i t h  1941 p r i o r i t i e s .

E X P E C T A T I O N S  D A S H E D

T h e  w e s t e r n  w a t e r  e s t a b l i s h m e n t  c r i e d  " u n f a i r "  a f t e r  F P C  v. 
O r e g o n  a n d  A r i z o n a  v. C a l i f o r n i a , a r g u i n g  that these c a s e s  
d e s t r o y e d  l e g i t i m a t e  e x p e c t a t i o n s  of p r i o r  a p p r o p r i a t o r s .  
T r e l e a s e ,  d e b u n k i n g  the c l a i m  that the d o c t r i n e  o r i g i n a t e d  with 
R i o  G r a n d e  in 1899, and W i n t e r s  in 1908, argued:

"I w a s  there. I t o o k  a c o u r s e  in w a t e r  l a w  in 1938 and got
an A in it. I t h e n  we n t  to w o r k  for L. W a r d  B a n n i s t e r ,  o n e
of t h e  n e g o t i a t o r s  of t h e  C o l o r a d o  R i v e r  C o m p a c t  and l e c t u r e r  
in w a t e r  law a t  De .ver U n i v e r s i t y  a n d  H a r v a r d  U n i v e r s i t y .  I 
h e l p e d  to b r i n g  his n otes up to date. I l i s t e n e d  in on 
d i s c o u r s e s  he had w i t h  Ralph Carr, J e a n  B r e i t e n s t e i n , J o h n  
Reed, a n d  o t h e r  " i r r i g a t i o n  l a w y e r s "  of the o l d  school. I 
s t a r t e d  to t e a c h  w a t e r  law in 1946, and I was G e n e r a l  C o u n s e l  
for t h e  M i s s o u r i  R i v e r  B a s i n  S u r v e y  C o m m i s s i o n  in 1952. At
no t i m e  p r i o r  to 1955 d i d  I ever hear a s u g g e s t i o n  that the
r e s e r v e d  r i g h t s  d o c t r i n e  was a n y t h i n g  but a s p e c i a l  q u i r k  of 
I n d i a n  w a t e r  law." T r e l e a s e ,  F E D E R A L  R E S E R V E D  W A T E R  R I G H T S  
S I N C E  P L L R C , 54 Den. L. J. 473 (1977).

W E S T E R N  W A T E R  R I G H T S  S E T T L E M E N T  B I L L S

S t a r t i n g  in 1955 and for the next 15 years, ov e r  50 b i l l s  w e r e  
i n t r o d u c e d  in C o n g r e s s  to r e v e r s e  the e f f e c t s  of the 
r e s e r v a t i o n  d o c t r i n e .

F o u r  p r i n c i p a l  o b j e c t  ions we r e  r a i s e d  to t h e  d o c t r i n e .

(1) T h e  f e d e r a l  g o v e r n m e n t ,  r a t h e r  th a n  the states, d e c i d e s  
h o w  t h e  w a t e r  is to be used.

(2) T h e  f e d e r a l  g o v e r n m e n t  does not f o l l o w  s t a t e  fi l i n g  
p r o c e d u r e s ,  i m p a i r i n g  the c o m p l e t e n e s s  of the s t a t e ' s  w a t e r  
r e c o r d s .  No c e n t r a l i z e d  federal r e c o r d  s y s t e m  e x i s t s  for 
r e s e r v e d  w a t e r  rights.

(3) R e s e r v e d  r i g h t s  are u n q u a n t i f i e d ,  c r e a t i n g  u n c e r t a i n t y  
a n d  m a k i n g  long r a n g e  p l a n n i n g  i m p o s s i b l e .

(4) P r i o r  a p p r o p r i a t o r s  u n der s t a t e  law c a n  lose their 
r i g h t s  to p r e e x i s t i n g ,  u n q u a n t i f i e d ,  u n r e c o r d e d ,


