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R e s o l u t i o n  No. 8 5 - 1 5

ALASKA WATER RESOURCES BOARD FUNDING

The Alaska Water Resources Board was e s ta b lis h e d by the Water Use Act in  
1966 and is  s p e c i f ic a l ly  charged w ith a d v is in g the Governor on wate r 
re la te d  issues . The Board is requ ire d by s ta tu te  to meet a t le a s t tw ice a 
year (once in  Juneau). The Department o f N a tu ra l Resources is  des igna ted 
as the agency respons ib le fo r p ro v id in g the necessary c le r ic a l a ss is ta n ce .

Water issues are becoming in c re a s in g ly  c r i t i c a l ,  complex, and are o f 
im portance to every A laskan. The e f f o r t s  o f the Water Resources Bo-'.rd to 
encourage in te r-d e p a r tm e n ta l co o rd in a tio n  to e le va te wate r issues to the 
a t te n t io n  o f d e c is io n makers, and to p ro v id e a forum fo r p u b lic comments 
have played an im po rtan t ro le  in  water management.

To da te , Water Resources Board 's fund ing has been in  the budget o f the 
Department o f N a tu ra l Resources. Because o f r e s t r a in ts  on DNR budge ts , the 
Board 's fund ing was e lim in a te d in  FY 84 and FY 83, p re c lu d in g i t s  adv ice to 
the Governor and i t s  ro le  as a condu it fo r p u b lic  concerns.

S ince the Water Resources Board is  one o f on ly seven boards and commissions 
th a t are d i r e c t ly  respons ib le to the Governor, fund ing fo r Board t ra v e l and 
per diem should be placed in  the Governor's budge t. Funds fo r c le r i c a l 
suppo rt should remain w ith the Department o f N a tu ra l Resources.

THE ALASKA WATER RESOURCES BOARD, in  o rde r to assure adequate and 
co n s is te n t fund in g , requests th a t i t s  budget be inc luded in  the Governo r's 
budget and th a t $20,000 be in c luded fo r FY 87 fo r Board t ra v e l and per 
diem.

Adopted th is  8 th day o f March, 1985

ALASKA WATER RESOURCES BOARD

C y r i l  R. W a n a m a k e r ,  C h a i r m a n



R e s o l u t i o n  No. 8 5 - 1 4

DAM SAFETY: SB 95

The A laska Water Resources Board has fo llow ed the progress o f the dam
s a fe ty  in s p e c t io n  program in  A laska . The co n tin u a tio n  o f the dam sa fe ty
program is  o f v i t a l  importance to ensure the sa fe ty and w e ll being o f 
A laskan c it iz e n s  and p ro p e rty .

THE ALASKA WATER RESOURCES BOARD urges the A laska le g is la tu re  to pass
SB 95, an act e s ta b lis h in g  a dam sa fe ty program fo r A laska .

Adopted th is  8 th day o f March, 1985

ALASKA WATER RESOURCES BOARD

C y r i l  R. W a n a m a k e r ,  C h a i r m a n



R eso lu tio n No. 85-13 

WATER MANAGEMENT STAFFING

A la ska 's fu tu re  is  d i r e c t l y  dependent upon i t s  wate r resou rces . Many 
communities are a lre ad y e xpe rie n c in g wate r shortages and many c a p ita l 
p ro je c ts , land d is p o s a ls , and resource development p ro je c ts  in v o lv e  se rio u s 
w a te r is s ue s . E f fe c t iv e  wa te r management re q u ire s s u f f i c ie n t , 
know ledgeab le , and experienced personne l.

THE ALASKA WATER RESOURCES BOARD urges the Department o f N a tu ra l Resources 
to make every e f f o r t to reduce personne l tu rno ve r in  the Water S ec tio n and 
to  re ta in  the e x is t in g  p o s it io n s w ith in  the se c t io n .

Adopted th is  8 th day o f March, 1985
ALASKA WATER RESOURCES BOARD

C isjAs 'L’f 1$ .  ^ / k1-- / ‘ y

C y r i l R. Wanamaker, Chairman



R eso lu tio n No. 85-12 

RECREATIONAL RIVERS BILL: HB 93

Over the years the Alaska Water Resources Board has expressed concern about 
overuse and abuse o f c e r ta in  re c re a t io n a l r iv e r s , and has supported 
improved management o f re c re a t io n  r iv e r s  by the D iv is io n  o f Parks and 
Outdoor Recrea tio n .

The Alaska Water Resources Board supports HB 93 which e s ta b lis h e s a system 
s ta te  re c re a t io n  r iv e r s .

Adopted th is  8th day o f March, 1985

ALASKA WATER RESOURCES BOARD

C y r i l  R. W a n a m a k e r ,  C h a i r m a n



R e s o l u t i o n  No. 8 5 - 1 1

ADMINISTRATION OF WATER APPROPRIATION PERMITS AND 
INSTREAM FLOW APPLICATIONS

An application to appropriate water by.means of an instream flow 

reservation under AS 46.15 .145 is treated differently from the more 

traditional water appropriation application for a diversionary use in that, 

while the traditional appropriator establishes his or her priority date at 

the time of initial application, the priority date for an instream flow 

applicant is not assigned until all data has been collected and a 

certificate has been issued. This, in practice, places the instream flow 

applicant at a disadvantage because there is no assurance, after the 

studies have been completed, that the war.er originally applied for will 

still be available.

The Department of Natural Resources has informally adopted policy 

guidelines establishing the duration of water appropriation permits, after 

which the appropriation applied for, if it is not perfected, will lapse. 

However, the fact that these guidelines have not been adopted as 

regulations raises questions about their validity.

THE ALASKA WATER RESOURCES BOARD resolves that:

a. The Department of Natural Resources is encouraged to develop 

regulations establishing a permitting process lor instream flow 

applications under AS 46 .15 .145 with a priority date of the date 

of initial application.

b. The Department of Natural Resource, is encouraged to adopt 

regulations which set duration limits for perfecting the various 

types of water appropriation rights under all appropriation 

permits which the Department may issue.

Adopted this 8th day of March, 1985

ALASKA WATER RESOURCES BOARD

C i j / I L  / f i x

Cyril R. Wanamaker, Chairman



Resolution No. 85-10

CLEAN WATER ACT FIELD LABORATORY

P la ce r rain ing and o th e r in d u s tr ie s  have a long h is to r y  in  Alaska and have 
p rov ided a la rg e economic c o n tr ib u t io n  to the s ta te . These in d u s t r ie s  may 
no longe r be v ia b le  due to recen t Environm enta l P ro te c t io n  Agency (EPA) 
re g u la t io n s .

S e c tion 208 o f the Clean Water Act (CWA) mandated th a t the EPA study 
p o l lu t io n  m it ig a t io n  a lte rn a t iv e s  to meet the goals o f the Clean Water 
A c t. S p e c i f ic a l ly , Sec tion 104E o f the CWA s ta te s "The A dm in is tra t io n  
s h a ll e s ta b lis h , equ ip , and m a in ta in f ie ld  la b o ra to ry and research 
f a c i l i t i e s ,  in c lu d in g , but not l im ite d  to . . . one in  the S ta te o f A laska 
fo r the conduction o f resea rch , in v e s t ig a t io n s , experim en ts , f ie ld  
a d m in is tra t io n , and s tud ie s and tra in in g  re la t in g  to the p re v e n tio n , 
re d u c tio n  and e lim in a t io n  o f p o l lu t io n . "

Technology has not ye t been developed under Section 208 o r 104E to enable 
p la c e r m in ing and o th e r in d u s t r ie s  to meet c u rre n t EPA pe rm its . Concerned 
c i t iz e n s  meeting w ith Senator Murkowski in  February , 1985, d iscussed th is  
su b je c t and the Senator recommended th a t a f ie ld  la b o ra to ry under Sec tion 
104E o f the CWA be funded as a means o f a r r iv in g  at s o lu t io n s to the 
problems fa c in g wate r users in  A laska .

THE ALASKA WATER RESOURCES BOARD urges Federa l fund ing o f th is  p ro je c t w ith 
205 ( j )  monies or o the r a pp ro p ria te fund in g .

Adopted th is  8 th day o f March, 1985

ALASKA WATER RESOURCES BOARD

Cyril R. Wanamaker, Chairman



R e s o l u t i o n  No. 8 5 - 0 9

SPA NATIONAL PLACER MINING STANDARDS

The U.S. Environm enta l P ro te c t io n  Agency (EPA) w i l l  be is s u in g  proposed 
n a t io n a l standards fo r p la ce r m in ing in  A p r i l ,  1985. These proposed 
standards have never be fo re been issued fo r th is  in d u s try  and, in  the 
in te r im , the S ta te o f A a ls ka 's minimum wa te r q u a l i t y  standards have been 
app lie d to p la ce r m in ing . The e x is t in g  standards have proved to be 
econom ica lly unach ievab le w ith  c u r re n t ly  e x is t in g  te chno logy . The n a t io n a l 
p la ce r rain ing standards w i l l rep resen t a ve ry b e n e f ic ia l and r e a l i s t i c  step 
fo rw a rd , and should r e f le c t a co o rd in a te d , thorough S ta te response to EPA.

THE ALASKA WATER RESOURCES BOARD urges the Governor to in su re th a t :

a. Every s ta te  agency w ith  an in te re s t in  wa te r a llo c a t io n  and
q u a l i t y , in c lu d in g  the Department o f N a tu ra l Resources, the 
Department o f Environm enta l C onse rva tion , the Department o f F ish
and Game, the Department o f Commerce and Economic Development, the 
Department o f Law, the Department o f Community and Regiona l 
A f fa i r s  and the O ff ic e  o f Management and Budget is encouraged to 
tho rough ly rev iew and respond to the proposed EFA p la c e r m in ing 
s tanda rd s .

b . The S ta te o f A la ska 's response to the EPA's proposed p la ce r m in ing
n a t io n a l standards is  coo rd ina ted and expressed through the O ff ic e
o f the Governor.

Adopted th is  8 th day o f March, 1985 
ALASKA WATER RESOURCES BOARD

C y r i l  R. W a n a m a k e r ,  C h a i r m a n



Resolution No. 86-3

S O O T H  AN CBGGAGB G 8 0 0 H C W M E R  DECLINE

Testimony presented before the Alaska Water Resources Board at its September 
1985 meeting raised serious concerns regarding groundwater resources in the 
middle and lower Hillside areas of south Anchorage. These concerns are 
derived from several factors, including the failure of individual wells, the 
mixture of self-sufficient large-lot zoning and newer high-density zoning, the 
lack of adequate well-location and weli-log data on individual, community and 
municipal wells in this area, and the absence of an integrated groundwater and 
surface water development and management plan by the Municipality for 
Anchorage.

The Alaska Water Resources Board recommends that the Department of Natural 
Resources exercise its authority under the Alaska Water Resources Act to con­
tinue to evaluate the Anchorage Hillside groundwater situation, to establish a 
critical groundwater management area if this action is justified by the avail­
able facts, and to require, as a condition of consideration of municipal water 
well applications, that the Municipality of .Anchorage initiate an integrated 
groundwater management plan which considers the availability of Eklutna Water 
Project water, the reliance of large-lot zoning upon individual water wells, 
the current construction of higher density subdivisions relying on community 
or municipal gro'jndwater systems, and any anticipated development of 
additional municipal or community well sites.

The Alaska Water Resources Board recanmends that its Chairman communicate with 
the Mayor of the Municipality of Anchorage , the Municipal Assembly, and the 
appropriate legislators regarding the Board's concerns and recommendations 
regarding South A' chorage groundwater.

Adopted this 13th day of September, 1985 
ALASKA WATER RESOURCES BOARD

Cyril R. Wanamaker, Chairman
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The Honorable B i l l  S h e ff ie ld  
Governor o f Alaska 
Pouch A
Juneau, Alaska 99811

Re: Agency invo lvem ent in  the Western S ta tes Water Council

Dear Governor S h e f f ie ld :

T h is le t t e r  comes to you in  response to a m a tte r th a t the Alaska Water 
Resources Board discussed du ring i t s  March 4 -8 meetings.

As you are no doubt aware, A laska has re c e n t ly  become a f u l l y  p a r t ic ip a t in g  
member o f the Western S ta tes Water Council (WSWC). Our membership a llows 
A laska to  send th ree de lega tes to the Council meetings. R epresen ta tives 
from the Alaska Department o f N a tu ra l Resources, the Alaska Department o f 
Environm en ta l C onse rva tion , and the Alaska Department o f Law are the 
a p p ro p r ia te  de lega tes to the C ounc il. N eve rthe le ss , numerous o th e r s ta te 
agencies have or should have a s u b s ta n tia l in te re s t in  water issues 
addressed by the C ounc il. In p a r t ic u la r , the p a r t ic ip a t io n  and involvement 
o f the Department o f F ish and Game is  h ig h ly  recommended because o f the 
g re a t importance o f the f is h  and game resource to the economy o f A laska .

The members o f the Alaska Water Resources Board have asked me to convey to 
you the importance o f p ro v id in g a v e h ic le  to these agencies th a t they may 
p a r t ic ip a te  w ith  the appoin ted delega tes in  deve lop ing A la ska 's p o s it io n s 
a t Counc il m ee tings.

A lthough we do not foresee the need fo r the c re a t io n  o f a sp e c ia l task 
fo rc e , i t  is recommended th a t :

1) T h e  O f f i c e  of the G o v e r n o r  i n f o r m  t h e s e  v a r i o u s  a g e n c i e s  of A l a s k a ' s

i n v o l v e m e n t  in the W S W C .
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March 14, 1985

The Honorable B i l l  S h e f f ie ld  
Governor o f Alaska 
Pouch A
Juneau, A laska 99811

Re: Agency invo lvem ent in  the Western S ta tes Water Council

Dear Governor S h e f f ie ld :

T h is le t t e r  comes to you in  response to a m a tte r th a t the Alaska Water 
Resources Board d iscussed du ring i t s  March 4-8 m eetings.

As you are no doubt aware, A laska has re c e n t ly  become a f u l l y  p a r t ic ip a t in g  
member o f the Western S ta tes Water Counc il (WSWC). Our membership allows 
A laska to send th re e de lega tes to the Council m ee tings. Represen ta tives 
from the A laska Department o f N a tu ra l Resources, the A laska Department of 
Environm en ta l C onse rva tion , and the A laska Department o f Law are the 
a p p ro p r ia te  de lega tes to the C ounc il. N eve rthe le ss , numerous o th e r s ta te 
agencies have o r should have a s u b s ta n tia l in te re s t in  wa te r issues 
addressed by the C oun c il. In p a r t ic u la r , the p a r t ic ip a t io n  and involvement 
o f the Department o f F ish and Game is h ig h ly  recommended because o f the 
g re a t im portance o f the f is h  and game resource to the economy o f A laska.

The members o f the A laska Water Resources Board have asked me to convey to 
you the im portance o f p ro v id in g  a v e h ic le  to these agencies th a t they may 
p a r t ic ip a te  w ith  the appoin ted delega tes in deve lop ing A la ska 's p o s it io n s 
at Counc il m ee tings .

A lthough we do not fo resee the need fo r the c re a t io n  o f a sp e c ia l task 
fo rc e , i t  is recommended th a t:

1) T h e  O f f i c e  o f  the G o v e r n o r  i n f o r m  t h e s e  v a r i o u s  a g e n c i e s  of A l a s k a ' s

i n v o l v e m e n t  in t he W S W C .



Bill Sheffield
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2) The O ff ic e  o f the Governor urge these va rio u s agencies to become and 
remain a c t iv e ly  in vo lved in  the development o f these issues . The 
A laska Water Resources Board fu r th e r recommends th a t one agency, the 
A laska Department o f N a tu ra l Resources, be assigned the re s p o n s ib i l i t y  
to coo rd in a te th is  a c t i v i t y .  In a d d it io n , th is  agency should be g iven 
the p o s it io n  as lead agency rep re sen tin g the Alaska D e lega tion at the 
Western S ta tes Water C ounc il.

S in c e re ly ,

(jjpJi / / C . ‘  ̂ ^

C y r i l R. Wanamaker, Chairman 
A laska Water Resources Board

cc : Commissioner Wunnicke, DNR
Commissioner Ross, DEC 
Commissioner Knapp, DOTPF 
Commissioner N o t t i , DCRA 
Commissioner Lyon, DCED 
Commissioner C o llin sw o r th , DF&G 
Norman Gorsuch, A tto rn e y General 
L a r ry C raw fo rd , E xecu tive D ire c to r , APA 
Pe te r McDowell, D ire c to r , OMB
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M a r c h  14, 1985

The Honorable A r l is s  S tu rgu lew sk i 
A laska S ta te L e g is la tu re  
Pouch V (MS 3100)
Juneau, A laska 99811

Re: The A laska Water Resources Board 's Comments on SB 150

Dear Senator S tu rg u lew sk i:

A ttached ace comments rega rd in g SB 150 prepared by the A laska Water 
Resources Board du rin g i t s  March 4 -8 Board meetings.

I  would l i k e  to emphasize th a t th is  Board supports SB 150 prov ided the 
enclosed suggested changes are in co rp o ra te d in  the proposed le g is la t io n .

The Board as a unanimous body supports the adoption o f a sys tem a tic water 
a d ju d ic a t io n  process . I f  the b i l l ,  as amended h e re in , is  not adopted in 
th is  le g is la t io n , the A laska Water Resources Board w i l l  do eve ry th in g 
w ith in  i t s  power to see th a t le g is la t io n  address ing th is  issue is 
in tro d uced in  the next sess ion .

Thank you fo r your k in d co n s id e ra t io n  o f these recommendations.

S in c e re ly ,

^ * ^ C y r i l  R. Wanamaker, Chairman 
A laska Water Resources Board

y : L. A. D u tto n , C h ie f
Water Management Sec tion

cc: G o v e r n o r  S h e f f i e l d

S e n a t e  R e s o u r c e s  C o m m i t t e e
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WATER RESOURCES BOARD

October 1/ 1985

BILL SHEFFIELD, GOVERNOR

( OUCH 7-005
ANCHORAGE. ALASKA 99510-7005 
?HONE. (907) 561-2020

The Honorable Bill Sheffield 
Governor of the State of Alaska 
Pouch A
Juneau, AK 99811 

Dear Governor Sheffield:

The Water Resources Board is pleased to transmit to you the following seven 
resolutions, unanimously adopted at its last meeting held September 12-13, 
1985, in Anchorage. Copies of the resolutions have been distributed as 
shown on the enclosed distribution list.

Resolution 86-1 EPA National Placer Mining Standards 
Resolution 86-2 Re-Affirmation of Administrative Order No. 67 
Resolution 86-3 South Anchorage Groundwater Decline 
Resolution 86-4 Department of Natural Resources Fees for Water Rights 

Applications
Resol'^ion 86-5 Federal- Reserved<Water Rights .Adjudication 
Resolution 86-6 Advisement 6 f  Legislative Action 
Resolution 86-7 Filing Pee Advertisement

J i

A summary of the minutes of the meeting is also enclosed.
CXir next scheduled meeting is for February 26-28, 1986, in Juneau.

Sincerely,

Cyril R. Wanamaker 
Chairman

by: L. A. EXitton
Chief, Water Management Section 
Department of Natural Resources

cc: Anchorage Municipal Assembly
Harold Brown 
Donald W. Collinsworth 
Jan Faiks 
Robert Grogan 
Tbny Knowles •
Loren H. Lounsbury 
Etoil Notti 
Fritz Pettijohn 
Steven Rieger 
Bill Ross 

i Arliss Sturgulewski 
‘■''Esther C. Wunnicke
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A p r i l 10, 1985

The Honorable Don Bennett 
A laska S ta te L e g is la tu re  
Pouch V (MS 3100)
Juneau, A laska 99811

Dear Senator Benne tt:

The A laska Water Resources Board is  pleased to presen t you w ith  cop ies o f 
the fo llo w in g  seven re s o lu t io n s passed unanimously a t i t s  la s t meeting held 
March 5 -8 , 1985.

R e so lu tio n 85-9 
R e so lu tio n 85-10 
R e so lu tio n 85-11

R e so lu tio n 85-12 
R e so lu tio n 85-13 
R e so lu tio n 85-14 
R e so lu tio n 85-15

EPA N a tio n a l P lace r M in ing Standards
Clean Water Act F ie ld  Labo ra to ry
A dm in is tra t io n  o f Water A p p ro p r ia t io n  Perm its and
Ins tream Flow A p p lic a t io n s
R e c re a tio n a l R ive rs B i l l :  HB 93
Water Management S ta f f in g
Dam S a fe ty : SB 95
A laska Water Resources Board Funding

A lso enclosed are a summary o f the meeting m inu tes , t ra n s c r ip ts  o f the two 
p re se n ta tio n s dea lin g w ith  fe d e ra l reserved wate r r ig h ts , and copies o f 
Water Resources Board correspondence concern ing the Western S ta tes Water 
Council and SB 150.

Our next meeting w i l l  be he ld in  la te  September in  Anchorage.

S in c e re ly ,

C y r i l R. Wanamaker 
Chairman

By: L. A. D u tto n , C h ie f
Water Management Sec tion 
D iv is io n  o f Land & Water Management

E n c l o s u r e s
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BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  O E  N A T U R A L  R E S O U R C E S
DIVISION OF LAND AND WATER MANAGEMENT

May 15, 1985

555 CORDOVA STREET 
POUCH 7-005
ANCHORAGE, ALASKA 99510-7005 
PHONE: (907) 276-2653

Honorable A r l is s  S tu rgu lew sk i 
2957 Sheldon Jackson 
Anchorage, AK 99508

Dear Senator S tu rg u lew sk i:

Here is  an a r t i c le  e n t i t le d  "The Water Wars" re p r in te d  w ith  
perm iss ion from The N a tio n a l Law Jo u rn a l. While the a r t i c le  may be 
read as rep re se n tin g the c la sh between the p r io r a p p ro p r ia t io n  
d o c tr in e  and the fe d e ra l reserved water r ig h ts  d o c tr in e  as the 
"A t to rn e y 's  Employment A c t , " the a r t i c le  presen ts a good d is cu ss io n 
o f In d ia n wate r c la im s , fe d e ra l reserved wa te r r ig h ts , and o th e r 
western water problems. We thought you m ight be in te re s te d  in  the 
a r t i c le  in  l ig h t o f Senate B i l l  150, d ea lin g w ith  fe d e ra l reserved 
wa te r r ig h ts , which was in troduced th is  past sess ion .

W hile SB 150 was not moved out o f the Senate Pesources Committee, 
we be lie v e i t  is  a major p iece o f water resources le g is la t io n  fo r 
the S ta te o f A laska . This b i l l  is  im po rtan t because i t  would 
e s ta b lis h  ju d ic ia l procedures fo r a d ju d ic a t in g  fe d e ra l reserved 
wa te r r ig h ts  which are p re s e n tly la c k in g in  the A laska Water Use 
A c t, AS 46.15 . We hope to re in tro d u ce th is  le g is la t io n  next yea r.

The Alaska Water Use Act p re s e n tly addresses a p p ro p r ia tio n  o f water 
fo r both o u t-o f-s tre am  and ins tream water uses, and is a 
p rog re ss ive water law . I t  p rov ides a la rge degree o f env ironm enta l 
p ro te c t io n  through the p u b lic  in te re s t c r i t e r i a  l is t e d  in  AS 
46 .15 .080 . A lso , A laska is  s ig n i f ic a n t ly  d i f f e r e n t from the o the r 
western s ta te s , because w ith  excep tion o f a few lo c a t io n s , our 
groundwater and r iv e r systems are not yet o v e r-a p p ro p r ia te d . We 
thus have the o p p o r tu n ity to balance env ironm enta l concerns and 
development needs through wise water management and n e g o t ia t io n , 
ra th e r than l i t i g a t i o n .
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F e d e r a l  r e s e r v e d  w a t e r  r i g h t s  m u s t  be c o u r t  a d j u d i c a t e d  and m a y  be 

a d j u d i c a t e d  t h r o u g h  s t a t e  c o u r t s  ( M c C a r r a n  A m e n d m e n t  4 3  U S C  666).

W e  a r e  h o p e f u l  t hat the l a c k  o f  o v e r - a p p r o p r i a t i o n  an d  o f t e n  l a c k  

o f  c o m p e t i n g  m a j o r  u s e s  w i l l  m a k e  this p r o c e s s  less p a i n f u l  h e r e  in 

A l a s k a  t h a n  tha t  e x p e r i e n c e d  b y  t he o t h e r  w e s t e r n  s t a t e s .  H o w e v e r ,  

p r o c e d u r e s  s u c h  as t h o s e  p r o v i d e d  in SB 150 a r e  e s s e n t i a l  to a s s u r e  

s t a t e  j u r i s d i c t i o n .

I h o p e  y o u  f i n d  t h e  a r t i c l e  e n l i g h t e n i n g .  P l e a s e  c o n t a c t  us if w e  

m a y  p r o v i d e  m o r e  i n f o r m a t i o n  to y o u  on t h e s e  s u b j e c t s .

S i n c e r e l y ,

T o m  H a w k i n s  

D i r e c t o r

E n c l o s u r e

cc: E s t h e r  C. W u n n i c k e

L.A .  D u t t o n
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Mr. Robert Ault, President 
Circle Mining & Recording District 
Box 1872
Central, AK 99730 

Dear Mr. Ault:

You have requested adjudication of federal reserved water 
rights on the Birch and Beaver Wild and Scenic Rivers in the 
Steese and White Mountain areas.

The Department of Natural Resources has several activities 
underway with regard to federal reserved water rights. You 
are correct that we have initiated a basinwide adjudication 
of privately held, state administered water rights as well 
as claimed federal reserved water rights within the Indian 
River basin. This is the first such basinwide adjudication 
involving claimed federal reserved water rights undertaken 
by the State, and was chosen because Indian River is 
over-appropriated during part of the year. A general 
adjudication will ease water use conflicts along the river 
as well as settle the claimed federal reserved water rights. 
We are hopeful this adjudication can be negotiated, then 
decreed by a state court declaratory judgement. Secondly, 
legislation has been introduced as Senate Bill 150 that will 
amend the Alaska Water Use Act to specify procedures for 
adjudicating federal reserved water rights in state court.
A copy is attached for your reference. We hope to have some 
form of this legislation enacted before we attempt to 
undertake any further general adjudications involving 
claimed federal reserved water rights in court.

A representative of the Bureau of Land Management (BLM) has 
met recently with my staff to discuss the possible 
quantification of federal reserved water rights on the Birch 
and Beaver Wild and Scenic Rivers. If a decision is made by 
BLM to begin work on this quantification, work would not 
begin until next year, and would likely take several years 
to complete. The quantification by BLM of instream flow 
reservations for the rivers is essential for evaluating the 
need for the adjudication or to undertake the actual 
adjudication. Other preliminary work to undertaking a 
basinwide adjudication involves determining the boundaries 
of the area to be adjudicated, investigating the hydrology

1 0 - J 9 L H



Mr. Robert Ault - 2 - April 4, 1985

of the basin, evaluating existing state water rights, and 
examining the claimed federal reserved water rights to 
determine the necessity of such an adjudication, which may 
prove costly to the State.

As you can see, initiating a basinwide adjudication as you 
request is a complex matter, which may require several years 
to collect and analyze data necessary to begin the 
adjudication. This area is, however, one of interest to us, 
particularly since the BLM has shown interest in quantifying 
their reserved rights on these two rivers.

You should encourage owners of placer mines within your 
mining district to apply for water rights if they have not 
already done so. Miners can be assured of being included in 
an adjudication of a basin where they are located if they 
have water rights. Those miners holding water rights with a 
priority date established before the withdrawal of federal 
lands will have senior water rights to the federal 
government, while those miners filing for water rights after 
the withdrawal of federal lands will have water rights with 
priority dates junior to the federal government within a 
specific basin.

Your interest in federal reserved water rights is 
appreciated and we will keep you informed of any major 
activities that relate to basinwide adjudications in these 
areas.

Sincerely,

Commissioner

cc: Senator Arliss Sturgulewski
Representative Richard Shultz 
Tom Hawkins 
Jerry Brossia 
Rick Thompson



To: Senate Resources Committee
Butrovich Room 
205 Capitol Building 
Juneau, Alaska

Re: Senate Bill 150

Senator Sturgulewski and Committee Members:

My name is Ann Puffer. I am the Regional Hydrologist for the USDA, Forest 
Service, Alaska Region. My corv-',r,ts reflect the position of Federal Land 
Management Agencies in Alaska (USDA - Forest Service; USDI - Bureau of Land 
Management, Park Service, and Fish and Wildlife Service).

Today you have before you a bill which proposes to establish procedures for 
adjudicating water rights under the Alaska Water Use Act. The current 
legislation has been thoroughly reviewed and agreed to by the recently formed 
State/Federal Water Rights Work Group. Of particular interest to the Federal 
government are the administrative procedures for general basin-wide 
adjudication. This landmark procedure will be a significant step forward to 
avoid costly and time consuming court battles currently occurring in other 
Western states such as Colorado and Wyoming. It provides a format of mutual 
benefit to all parties concerned to achieve a negotiated settlement of water 
rights within a defined basin. More significantly, it establishes a setting 
for conducting adjudications outside the more traditional antagonistic 
courtroom situation.

The members of the State/Federal Work Group feel this legislation provides an 
important tool for water resource management in the State. We, therefore, 
encourage this committee to recommend Senate Bill 150 to the general 
legislature for passage.

Thank you for your time.
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January 9, 1986

The Honorable Arliss Sturgulewski 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811

Re: SB 150, Basin Wide Adjudication of Water Rights

Dear Senator Sturgulewski:

Recently we had the opportunity to discuss Senate Bill 150 with Senator 
Halford and state and federal agency representatives that participate 
in the Federal Reserved Water Rights Work Group chaired by DNR. Based 
on these discussions, we are proposing the following amendments to SB 
150 to address concerns of Senator Halford and the resource management 
agencies:

Section 46.15.140

Amendment: Subsection (a) of proposed AS 46.15.140 should be rewritten
as follows: "The commissioner may declare an appropriation 
to be wholly or partially abandoned and revoke or amend 
the certificate of appropriation as to the unused quantity 
of water if an appropriator, with intention to abandon, 
does not make beneficial use of all or a part of the 
appropriated water."

Rationale: This change makes it clearer that, if necessary, part of an
appropriation may be revoked for non-use, and the certifi­
cate amended to allow continued use of the quantity of 
water that is still being used.

Proposed by: Senator Rick Halford

\

\
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Amendment: 

Rationale:

Proposed b; 

Amendment:

Rationale:

Proposed by

Section 46.

Amendment:

Rationale:

Delete "a certificate of," and substitute "an" in 
subsection (d) of AS 46.15.140.

This change will delete the reference to "certificate of 
appropriation" and refer only to an appropriation, which 
by definition [AS 46.15.260(2)] includes reservations of 
water for instream uses among appropriative water rights. 
Since instream flow and other reservations are issued with 
a "Certificate of Reservation," this amendment eliminates 
an ambiguity which could be interpreted to preclude 
application of this section to a reservation of water for 
instream use.

: Federal Reserved Water Rights (FRWR) Work Group

Move proposed subsection (d) of AS 46.15.140 to became a 
new subsection (g) of AS 46.15.145. Re-letter subsection 
"e" as "d".

It was agreed that subsection (d) would be more 
appropriately moved to become a new subsection (g) of AS 
46.15.145. The point of this new subsection is to insure 
that a state agency does not walk away from a reservation 
of water for instream use without public notice. Through 
the public notice, potential water users are made aware 
that water is now available for consumptive beneficial 
uses. In addition, the members of the public interested 
in preserving a reservation of water for instream use 
would have an opportunity to comment in advance.

: Senator Rick Halford

15.165

Add a new subsection (d) "Service of an order under 
subsection (c) is not an admission by the State of Alaska 
that the person served with the order has a water right." 
Reletter the following subsections.

This will make it clear that the State's notice to any 
person of an administrative adjudication is not a 
representation that the person holds a water right.

Proposed by: FRWR Work Group
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Amendment:

Rationale:

Proposed by: 

Amendment:

Rationale:

Proposed by: 

Amendment: 

Rationale: 

Proposed by:

In Section 46.15.165(e), delete the sentence "The 
master may be an employee of the state" and 
substitute "Employment by a federal, state, or local 
governmental agency does not disqualify a person from 
being appointed a master under this subsection if in 
the opinion of the canmissioner the person is 
otherwise impartial and qualified to act as a 
master."

This broadens the pool of possible masters, and helps 
ensure that any master the commissioner appoints is 
both impartial and qualified.

FRWR Work Group

Move the following sentence, "Any state agency may 
assert a water right on behalf of the state in the 
adjudication," from Section 46.15.165(f) to a new 
subsection (e) and reletter the following 
subsections.

This sentence appears to be out of place and is 
clearer and more logically placed as a new subsection 
(e).

FRWR Work Group

In subsection (i), change the word "shall" to the 
word "may."

Allows the Commissioner discretion to take this 
action.

FRWR Work Group
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Section 46.

Amendment:

Rationale:

Proposed by 

Amendment:

Rationale:

Proposed by

Section 46.

Amendment:

Rationale:

15.166

In Section 46.15.166(c), delete the word "initially." 
Delete the phrase 'a designee of the Commissioner as" 
and substitute the phrase "an impartial qualified 
person as.,r

"Initially" is an unnecessary word. Changing the 
phrase allows the court to appoint a person of its 
choice as master, rather than being limited by the 
Commissioner, and requires that the appointed master 
be impartial.

: FRWR Work Group

Also in subsection (c), delete the sentence "the 
master may be an employee of the state" and 
substitute "Employment by a federal, state, or local 
governmental agency does not disqualify a person from 
being appointed a master under this subsection if in 
the opinion of the court the person is otherwise 
impartial and qualified to act as master."

This broadens the pool of possible masters, and 
requires that any master is both impartial and 
qualified.

: FRWR Work Group

15.168

In Section 46.15.168(c), delete the words "with a 
private person or the federal government."

That arbitration is entered into with a person is 
understood and "person" is already defined in AS 
46.15.260(8) and includes private persons and the 
federal government; therefore, these words are 
redundent and unncessary.

Proposed by: FRWR Work Group
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Amendment: 

Rationale: 

Proposed by:

Section 46.1

Amendment:

Rationale:

Proposed by:

Section 46.1

Amendment:

Rationale:

In subsection (d) of Section 46.15.168, delete the word 
"federal."

This will broaden the phrase to include both federal and 
state court decrees.

FRWR Work Group

>.169

Rewrite this section as follows: "Nothing in AS 46.15 
represents a commitment by the State of Alaska to any 
specific federal reserved water right."

Federal agencies have commented that the wording in 
proposed Section 46.15.169 suggests that the State of 
Alaska believes that federal reserved water rights do not 
exist. The new proposed language clarifies the meaning 
that the state has made no connutment to any federal 
reserved water rights for any specific federal land 
reservations.

FRWR Work Group

>.256

In Section 46.15.256(3), change "an" to "a", delete 
"administrative", and after the word "subpoena" add "or 
subpoena duces tecum."

This will make the language concerning subpoenas 
consistent with other state agencies' statutes.

Proposed by: Assistant Attorney General Mike Frank
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Senator Halford's comments along with those of the state and federal 
resource agencies are very useful and we support these proposed 
changes. Due to the critical need for this legislation, we urge your 
continued support for this bill.

Sincerely,

Esther C. Wunnicke 
Commissioner

cc: Senator Jan Faiks
Senator Jim Sackett
Senator Pat Rodey
Senator Rick Halford
H o u s e  R e s o u r c e s  C o m m i t t e e

M o l l y  M c C a m m o n  

J i m  A y e r s



F E D E R A L  R E S E R V E D  W A T E R  R I G H T S  P R E S E N T A T I O N S  

A L A S K A  W A T E R  R E S O U R C E S  B O A R D  M f E T I N G  

M a r c h  5, 1985

B r u c e  L a n d o n ,  U . S .  D e p a r t m e n t  o f  J u s t i c e .

B e c a u s e  t h e r e  h a v e  b e e n  no f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  a d j u d i c a t i o n s  in 

A l a s k a ,  I h a v e  n e v e r  d o n e  o ne. In the last w e e k  or so I h a v e  b e e n  on the 

p h o n e  w i t h  m o s t  o f  the j u s t i c e  a t t o r n e y s  and a g e n c y  a t t o r n e y s  w h o  h a v e  b e e n  

h e a v i l y  i n v o l v e d  in s o m e  of  the c a s e s  t r y i n g  to get s o m e  of t h e i r  

i n s i g h t s .  S i n c e  I do  a lot o f  the p u b l i c  l a n d  c a s e s  up h e r e  in A l a s k a  

i n v o l v i n g  the f e d e r a l  g o v e r n m e n t ,  w h a t  I w i l l  try to do this m o r n i n g  is to 

g i v e  som e  o f  t h o s e  i n s i g h t s  and m y  i m p r e s s i o n s  on h o w  t h e y  m i g h t  fit i nto 

t he b i g g e r  p i c t u r e  of  A l a s k a  lan d  law, and s o m e  of the q u i r k y  t h i n g s  that 

w e  h a v e  up h e r e .  I w i l l  be  the c o n t a c t  p e r s o n  for the D e p a r t m e n t  o f  

J u s t i c e  if t h ere are. w a t e r  r i g h t  a d j u d i c a t i o n s  in the s t a t e .  I a m  sur e  you 

w i l l  be w o r k i n g  w i t h  p e o p l e  e i t h e r  i n  D e n v e r  or W a s h i n g t o n ,  b u t  for a l o cal 

c o n t a c t  w h e n  y o u  w a n t  to i n i t i a t e  c o n v e r s a t i o n s ,  p l e a s e  do g et in t o u c h  

w i t h  me. R i g h t  n o w  I a m  l o c a t e d  in t h e  U . S .  A t t o r n e y ' s  O f f i c e  in 

A n c h o r a g e .  We  w i l l  be m o v i n g  s o o n  to n e w  o f f i c e s ,  bu t  I w i l l  r e m a i n  

r e a c h a b l e  t h r o u g h  t he U .S. A t t o r n e y ' s  O f f i c e  there.

I w o u l d  l i k e  to b r e a k  d o w n  t he t a l k  this m o r n i n g ,  s t a r t i n g  o u t  w i t h  a 

d e f i n i t i o n  of  r e s e r v e d  w a t e r  r i g h t s  and the types of p r o b l e m s  t hey c a u s e  in 

t he w e s t e r n  w a t e r  r i g h t s  a p p r o p r i a t i o n s  s y s t e m .  I'll t a l k  a l i t t l e  b i t  

a b o u t  the M c C a r r e n  A m e n d m e n t  w h i c h  is the s t a t u t e  w h i c h  a l l o w s  for the 

a d j u d i c a t i o n  o f  t h o s e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ,  h o w  it w o r k s ,  s o m e  of 

t he a l t e r n a t i v e s  t hat t h e r e  a r e  to l i t i g a t i o n ,  s o m e  of the a t t r i b u t e s  of 

f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  that m a k e  t h e m  d i f f e r e n t  f r o m  s t a t e  w a t e r  

r i g h t s ,  and ray i n s i g h t s  o n  a g o o d  s t e p  by  s t e p  a p p r o a c h  to h o w  we w o u l d  

l i k e  to s ee w a t e r  r i g h t s  a d j u d i c a t i o n  o c c u r .  I w i l l  t a l k  a b o u t  s o m e  of 

t h o s e  s p e c i a l  A l a s k a n  c o n d i t i o n s  that I m e n t i o n e d  b e f o r e  and t h e n  tal k  

a b o u t  h o w  w e  c an t h e n  get t o g e t h e r  and m a y b e  r e s o l v e  s o m e  o f  t h e s e  d i s p u t e s  

w i t h  a m i n i m u m  of  time, fees, and cost.

E s s e n t i a l l y ,  the d e f i n i t i o n  of r e s e r v e d  w a t e r  r i ght is w h e n  the f e d e r a l  

g o v e r n m e n t  r e s e r v e s  p u b l i c  land f or a s p e c i f i c  p u r p o s e ,  it i m p l i e d l y  

r e s e r v e s  s u f f i c i e n t  w a t e r  to f u l f i l l  the p u r p o s e s  of that r e s e r v a t i o n .  The 

p r o b l e m  p o s e d  h e r e  is that y o u  h a v e  a c o n f l i c t  between, t w o  b a s i c  e x t r e m e s  

o f  the law. O n e  is that C o n g r e s s ,  s i n c e  at least the 1 8 6 0 ' s  or the 1 8 8 0 's, 

h a s  p u r p o s e l y  d e f e r r e d  to the s t a t e s  a n d  s t a t e  la w  on  t he d i s t r i b u t i o n  o f  

w a t e r  in the w e s t e r n  s t a t e s  -  w a t e r  on  the p u b l i c  lands and o f f  the p u b l i c  

l a n d s  - and the w e s t e r n  s t a t e s  h a v e  al l  a d o p t e d  p r i o r  a p p r o p r i a t i o n  w a t e r  

s y s t e m s .  At the s a m e  t i m e  y o u  h a v e  the s u p r e m a c y  c l a u s e  in the U n i t e d  

S t a t e s  c o n s t i t u t i o n  s a y i n g  that, w h e n  t h e r e  is a c o n f l i c t  b e t w e e n  s t a t e  law 

and f e d e r a l  law, t he f e d e r - .  law is g o i n g  to c o n t r o l .  So y o u  h a v e  t h ese 

f e d e r a l  r i g h t s  n e x t  to y o u r  s t a t e  r i g h t  s y s t e m ,  and y o u ' r e  not s u b j e c t  to 

y o u r  s t a t e  law c o n t r o l .

T R A N S C R I P T



T h e  o t h e r  t h ing tha t  m a k e s  t h e m  p r o b l e m a t i c  is the w a y  the p r i o r  

a p p r o p r i a t i o n  s y s t e m  w o r k s .  Y o u  p r o b a b l y  k n o w  a b o u t  it, but t h i n k i n g  a b o u t  

s l i c e s  of a pie, y o u  c a n  t h i n k  of the p ie as the r i v e r  s y s t e m .  T h e  f i r s t  

a p p r o p r i a t o f  g e t s  a s l i c e  o f  that p ie b u t  w h a t  it is, it's a g u a r a n t e e d  

n u m b e r  of c a l o r i e s .  I t ' s  not the t h i c k n e s s  of the slic e ,  s l i v e r  or 

q u a r t e r ,  it's the n u m b e r  of c a l o r i e s .  As that p i e  g e t s  b i g g e r  or s m a l l e r ,  

the first p e r s o n  in l i n e  k e e p s  the s a m e  n u m b e r  of c a l o r i e s .  If t h e r e  

a r e n ' t  e n o u g h  c a l o r i e s  for e v e r y o n e ,  it' s  the l ast p e r s o n  in l i n e  tha t  g e t s  

n o n e  of the pie. T h i s  is w h e r e  y o u  e nd up w i t h  y o u r  c o n f l i c t  b e c a u s e  y o u  

d o n ' t  k n o w  p r i o r  to a n  a d j u d i c a t i o n  or  s o m e  o t h e r  r e s o l u t i o n  of  the f e d e r a l  

r e s e r v e d  w a t e r  r i g h t s  e x a c t l y  h o w  m a n y  c a l o r i e s  the f e d e r a l  g o v e r n m e n t  h as 

a c l a i m  to. If y o u  a r e  in A r i z o n a  and y o u  h a v e  j u s t  g o n e  o ut and c r e s t e d  

an  o r a n g e  o r c h a r d  w h e n  the f e d e r a l  g o v e r n m e n t  c o m e s  and says this is o v e r  

a p p r o p r i a t e d  and y o u  d o n ' t  g et a n y  of  this w a t e r  - y o u  are in b i g  t r o u b l e .  

T h i s  is e s s e n t i a l l y  t he c o n f l i c t  p r e s e n t e d  b y  the f e d e r a l  r e s e r v e d  w a t e r  

r i g h t s .  T h i s  c o n f l i c t  c r e a t e s  a n e e d  for c e r t a i n t y .  No on e  w a n t s  to 

i n v e s t  a lot of m o n e y  w h e n  t h e y  are not a s s u r e d  that t h e y  are g o i n g  to h a v e  

s u f f i c i e n t  w a t e r  to m a k e  t h e i r  i n v e s t m e n t  w o r k .  At the e a r l i e r  par t  o f  

t his c e n t u r y ,  t h e r e  w a s  j u s t  no w a y  to get c e r t a i n t y  on t h ese f e d e r a l  

r e s e r v e d  w a t e r  r i g h t s .

T h e  f i r s t  r e c o g n i t i o n  o f  f e d e r a l  r e s e r v e d  r i g h t s  w a s  in  1908. T h e  S u p r e m e  

C o u r t  h e l d  in the W i n t e r s  c a s e  tha t  w h e n  the U n i t e d  S t a t e s  set up an I n d i a n  

r e s e r v a t i o n  in M o n t a n a ,  t h e  U . S .  i m p l i e d l y  r e s e r v e d  e n o u g h  w a t e r  to matce it 

a l i v e a b l e  r e s e r v a t i o n .  T h e  f e d e r a l  g o v e r n m e n t  c o u l d  go i nto c o u r t  and s ay 

" s t o p  d r y i n g  up t h i s  r i v e r , "  b u t  the s t a t e s  c o u l d  not g e t  an a d j u d i c a t i o n  

o f  the f e d e r a l  g o v e r n m e n t .  B e c a u s e  of  the s o v e r e i g n  i m m u n i t y  of the 

f e d e r a l  g o v e r n m e n t ,  y o u  j u s t  c o u l d n ' t  g e t  j u r i s d i c t i o n  o v e r  the f e d e r a l  

g o v e r n m e n t  in c o u r t .  T h a t  w a s  c h a n g e d  b y  the M c C a r r e n  A m e n d m e n t  w h i c h  is 

t he s t a t u t e  that a l l o w s  for y o u  to s u e  t h e  U n i t e d  S t a t e s  for a d j u d i c a t i o n  

o f  t h e s e  r e s e r v e d  w a t e r  rights.. I t ' s  a n  u n u s u a l  s t a t u t e .  U s u a l l y  w h e n  the 

U n i t e d  S t a t e s  a l l o w s  y o u  to s ue it, it m a k e s  y o u  go  i n t o  f e d e r a l  c o u r t .

T h e  M c C a r r e n  A m e n d m e n t  says y o u  c a n  go i nto s t a t e  c o urt. T h i s  is b e c a u s e ,  

as I s a i d  b e f o r e ,  C o n g r e s s  h a d  in m i n d  the d i f f e r e n c e  in s t a t e  w a t e r  l a w  

a nd the i n t e r e s t  the s t a t e s  h a v e  in c o n t r o l l i n g  t h e i r  w a t e r  law. A  few 

w o r d s  a b o u t  the a m e n d m e n t :  it d o e s  r e q u i r e  that the p r o c e e d i n g s  be

j u d i c i a l  in n a t u r e  so that if y o u  h a v e  b e e n  o p e r a t i n g  u n d e r  an 

a d m i n i s t r a t i v e - t y p e  p l a n ,  y o u  a re not g o i n g  to be a b l e  to g e t  the U n i t e d  

S t a t e s  into the a d m i n i s t r a t i v e  p r o c e d u r e .  T h e  s e c o n d  t h i n g  a b o u t  it is 

t ha t  it r e q u i r e s  t he a d j u d i c a t i o n  be a g e n e r a l  s t r e a m  a d j u d i c a t i o n .  In 

o t h e r  w o r d s ,  y o u  h a v e  to j o i n  all the a p p r o p r i a t o r s  that use the s t r e a m .

T h i s  m e a n s  that y o u  h a v e  ton s  o f  p a r t i e s .  In p r e p a r a t i o n  o f  this talk, I 

l o o k e d  at the c a s e  of the C i t y  a n d  C o u n t y  o f  D e n v e r  v. the U n i t e d  S t a t e s .

I n  th e  b e g i n n i n g  o f  a l l  c a s e s  y o u  h a v e  a list of  the a t t o r n e y s .  T h i s  t o o k

u p  s e v e r a l  p a g e s  in t h e  p r i n t e d  v e r s i o n ,  so y o u  a re t a l k i n g  about a lot of

p a r t i e s  a nd a v e r y  l a r g e  s c a l e  t y p e  o f  l i t i g a t i o n .  As I u n d e r s t a n d  this 

q u e s t i o n  of the j u d i c i a l  n a t u r e  of the M c C a r r e n  A m e n d m e n t ,  the p u r p o s e  of  

S B  150 is to h a v e  a s t a t e  p r o c e d u r e  w h e r e  y o u  c a n  g e t  this s o r t  of

r e s o l u t i o n  a nd t a k e  a d v a n t a g e  of the M c C a r r e n  A m e n d m e n t .

-2-



S o m e  of the a t t r i b u t e s  of f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  are that y o u  are 

t a l k i n g  a b o u t  the w h o l e  s y s t e m  o f  p r i o r  a p p r o p r i a t i o n s ,  so y o u  a re l o o k i n g  

at w h a t  is t his p r i o r i t y  that the f e d e r a l  g o v e r n m e n t  g e ts. T h e  p r i o r i t y  

d a t e  is the d a t e  o f  the r e s e r v a t i o n ,  the w i t h d r a w a l ,  the c r e a t i o n  of the 

p a r k ,  the m o n u m e n t ,  w h a t e v e r .  N o w  this c a n  h a v e  o c c u r r e d  b e f o r e  S t a t e h o o d ,  

it c a n  o c c u r  a f t e r  S t a t e h o o d .  In this r e s p e c t  it's v e r y  d i f f e r e n t  f r o m  

y o u r  s u b m e r g e d  l a n d s  t h i n g  w h e r e  y o u  e i t h e r  h a v e  the l a nds u n d e r  n a v i g a b l e  

r i v e r s  at S t a t e h o o d  or  y o u  d i d n ' t  g e t  t h e m  at all. Y o u  a r e  t a l k i n g  a b o u t  a 

s y s t e m  w h e r e  n e w  r i g h t s  c a n  c o m e  i nto e f f e c t  as t h ere are n e w  r e s e r v a t i o n s

i n  t h e  s t a t e .  W e  h a v e  a s l e w  o f  n e w  ones in  A l a s k a .

A n o t h e r  t h i n g  t h a t ' s  i n t e r e s t i n g  a b o u t  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  is 

t h a t  t h e y  c a n  be f o r  p u r p o s e s  n ot r e c o g n i z e d  as S t a t e  law. F o r  e x a m p l e ,  if 

y o u  g o  t o  s o m e  of  t h e  d r y e r  s t a t e s ,  t h e y  w o n ' t  let y o u  a p p r o p r i a t e  w a t e r  

for c e r t a i n  p u r p o s e s ,  p a r t i c u l a r l y  i n s t r e a m  flows, fis h  h a b i t a t ,  b o a t i n g  or 

r e c r e a t i o n .  T h e y  j u s t  t h i n k  t h a t ' s  t oo w a s t e f u l  of t h e i r  w a t e r .  T h e y  w i l l  

n o t  r e c o g n i z e  t hat s o r t  of  w a t e r  r i g h t  in t h e i r  s t a t e  l aw s y s t e m ,  but

a g a i n ,  b e c a u s e  o f  t h e  s u p r e m a c y  c l a u s e ,  if the p u r p o s e  o f  the f e d e r a l

r e s e r v a t i o n  is to p r o t e c t  the f i s h  h a b i t a t ,  for e x a m p l e ,  that f e d e r a l  

r e s e r v e d  w a t e r  r i g h t  w o u l d  be f or an  i n s t r e a m  flow, e v e n  t h o u g h  no o ne e l s e  

u n d e r  s t a t e  l a w  c o u l d  get that sor t  of r i g h t .  T h e y  are for d i f f e r e n t  

p u r p o s e s  w h i c h  m a y  o r  m a y  not b e  r e c o g n i z e d  u n d e r  s t a t e  law.

T h e  a m o u n t  of th e  f e d e r a l  r e s e r v e d  r i g h t  is >he  a m o u n t  n e c e s s a r y  to f u l f i l l  

t h e  p u r p o s e  of the r e s e r v a t i o n  and no m o r e .  OK, t h a t ' s  k i n d  of a v a g u e  

s t a t e m e n t  and s o m e t i m e s  it's s t a t e d  o n  the r e v e r s e  s i d e  o f  the c o i n  -  it's 

n o t  m o r e  t h a n  e n o u g h  to p r e v e n t  " t h e  t o t a l  f r u s t r a t i o n  of the r e s e r v a t i o n . "  

A g a i n  if y o u  t h i n k  a b o u t  that, it's d i f f i c u l t  to f i g u r e  o u t .  F o r  e x a m p l e ,  

t h e  I n d i a n  r e s e r v a t i o n ,  t he f i r s t  r e c o g n i t i o n  of  the f e d e r a l  r e s e r v e d  w a t e r  

r i g h t .  W h a t  t o t a l l y  f r u s t r a t e s  the p u r p o s e  of a n  I n d i a n  r e s e r v a t i o n ?  Do 

y o u  h a v e  to h a v e  the s i t u a t i o n  w h e r e  the last m e m b e r  of the t r i b e  d i e s  of 

t h i r s t ?  T h a t ' s  o b v i o u s l y  not the m e a n i n g  o f  it. So t h e r e ' s  a v a g u e n e s s  

t h e r e .  Y o u  l o o k  at this p u r p o s e  but t h e n  y o u  h a v e  this p r o b l e m  of 

vi-A-- •wy-iv- q u a n t  i f i c a t i o n .  —  *

A s  I s a i d  b e f o r e ,  y o u  c a n  h a v e  r e s e r v a t i o n s  for p u r e l y  f e d e r a l  p u r p o s e s  and 

t h e n  y o u  a l s o  h a v e  a lot of r e s e r v a t i o n s  for I n d i a n  p u r p o s e s .  W h e n  we are 

t a l k i n g  a b o u t  p u r p o s e s  the c o u r t s  h a v e  to d i s t i n g u i s h  b e t w e e n  w h a t  t h e y  

e i t h e r  c a l l  p r i m a r y  p u r p o s e s  v e r s u s  s e c o n d a r y  p u r p o s e s ,  or s o m e t i m e s  t h e y  

a r e  r e f e r r e d  to t h e m  as p u r p o s e s  as d i s t i n g u i s h e d  f r o m  u s e s .  L et m e  g i v e  

y o u  an e x a m p l e :  In N e w  M e x i c o ,  t h e r e ' s  a n a t i o n a l  f o rest that w as set 

a s i d e .  T h e  p u r p o s e  o f  s e t t i n g  a s i d e  the f o r e s t  u n d e r  the c o n g r e s s i o n a l  

s t a t u t e  w a s  to p r o t e c t  the t i m b e r  and to p r o v i d e  f a v o r a b l e  flows of w a t e r .  

B u t  a lot o f  o t h e r  t h i n g s  go  o n  in t he n a t i o n a l  f o r e s t .  S i n c e  the 1 9 6 0 ' s ,  

C o n g r e s s  h as s a i d  t hat the n a t i o n a l  f o r e s t  s h o u l d  be u sed for m u l t i p l e - u s e ;  

t h e r e ' s  r e c r e a t i o n  o n  them, t h e r e ' s  fish a nd w i l d l i f e  h a b i t a t ,  t h i n g s  l i k e  

t h a t .  T h e  S u p r e m e  C o u r t  h as to d i s t i n g u i s h  b e t w e e n  p e r m i s s i b l e  u s e s  

— t h i n g s  t hat h a p p e n  in t he n a t i o n a l  f o r e s t — as o p p o s e d  to the p r i m a r y  

p u r p o s e  tha t  tha t  f o r e s t  w a s  set up for. It's t h o s e  p r i m a r y  p u r p o s e s  that 

y o u  l o o k  to in d e t e r m i n i n g  w h a t  it is that has b e e n  r e s e r v e d .
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T h e  l i t i g a t i o n  u n d e r  the M c C a r r e n  A m e n d m e n t  is v e r y  c o s t l y .  I m e n t i o n e d  

b e f o r e  t he C i t y  o f  D e n v e r  c a s e .  T h a t  w a s  f i l e d  in  1 9 67, a n d  it w e n t  up and 

d o w n  j u r i s d i c t i o n a l  q u e s t i o n s .  T h e n  t h e r e  was a d e t e r m i n a t i o n  of w h a t  the 

p u r p o s e s  o f  the r e s e r v a t i o n s  w e r e .  T h a t  c a m e  o u t  in  1 9 83. N o w  that we  

k n o w  w h a t  the p u r p o s e s  of the v a r i o u s  r e s e r v a t i o n s  are ,  e v e r y o n e  is t r y i n g  

to f i g u r e  out h o w  m u c h  w a t e r  t h a t  is. W e  a re t r y i n g  to f i g u r e  o u t  a 

q u a n t i t y  o f  w a t e r — n o t  a q u a l i t y  q u e s t i o n ,  it's a q u a n t i t y .  H o w  m a n y  

g a l l o n s ,  h o w  m a n y  a c r e  f e et, h o w  m a n y  f e e t / s e c o n d  do  y o u  n e e d  to f u l f i l l  

t h i s  purpose?* O n c e  y o u  k n o w  t h a t  p u r p o s e ,  it's not i n t u i t i v e l y  o b v i o u s  

e x a c t l y  h o w  m a n y  g a l l o n s  y o u  n e e d .  It is v e r y  e x p e n s i v e  to g e n e r a t e  that 

s o r t  of d a t a .  So t h a t  c a s e  t h a t  h a s  b e e n  g o i n g  « n  s i n c e  1 9 7 6  is s t i l l  

g o i n g  on, and I i m a g i n e  it w i l l  go o n  f or q u i t e  a w h i l e .  S o m e  o f  the 

a d j u d i c a t i o n s  in  N e v a d a ,  I u n d e r s t a n d ,  s t a r t e d  b a c k  in a b o u t  1 9 1 3  and wer e  

o n l y  d i s p o s e d  o f  r e c e n t l y .

B e c a u s e  t h e y  a r e  so e x p e n s i v e ,  a n d  b e c a u s e  y o u  d o n ' t  w a n t  to do a lot o f  

d u p l i c a t e  w o r k ,  ray s u g g e s t i o n  is that a d j u d i c a t i o n s  be  a p p r o a c h e d  in 

s^ ‘ps. T h e  f i rst t h i n g  y o u  w a n t  to m a k e  s u r e  a b o u t  is t h a t  t h e r e  are no 

p r o b l e m s  w i t h  the j u r i s d i c t i o n  o f  the c o u r t .  Y o u  w a n t  to be in a c o u r t  

t h a t  is g o i n g  to be  a b l e  to f u l f i l l  the r e q u i r e m e n t s ,  if y o u  can, and y o u  

w a n t  to m a k e  s u r e  t h a t  y o u ' v e  g ot a rea l  g e n e r a l  s t r e a m  a d j u d i c a t i o n — that 

y o u  h a v e  j o i n e d  the p r o p e r  p a r t i e s — so that y o u  du..'t h a v e  to c o m e  b a c k  

l a t e r  and get all t he w a y  to the t o p — g e t  this w h o l e  s y s t e m  c o m p l e t e d — and 

b e  t o l d  "No, thi s  c o u r t  c o u l d  not h a v e  d e c i d e d  t h i s ,  y o u  h a v e  to s t a r t  f r o m  

g r o u n d  z e r o . "

I u r g e  tha t  w h e n  y o u  are t h i n k i n g  a b o u t  l i t i g a t i o n  tha t  we do t r y  to get 

t o g e t h e r  an d  s ee w h e t h e r  w e  c a n  do  it in a m a n n e r  so t h a t  t h e r e  is

a g r e e m e n t  o n  j u r i s d i c t i o n .  If t h e r e  is not, t r y  to q u i c k l y  r e s o l v e  the

q u e s t i o n  o f  j u r i s d i c t i o n .

A f t e r  y o u  k n o w  y o u  a r e  in t he r i g h t  c o u r t  and y o u  h a v e  g o t  the r i g h t  

p a r t i e s  a nd the r i g h t  t y p e  of  j u r i s d i c t i o n ,  the n e x t  p r o b l e m  is the 

d e t e r m i n a t i o n  o f  t he p u r p o s e s .  W h a t  y o u  d o  t h e r e  e s s e n t i a l l y ,  y o u  l o o k  at 

t h e  d o c u m e n t s  t hat r e s e r v e d  w h a t e v e r  t y p e  of  r e s e r v a t i o n  it is; y o u  l o o k  at

t he s t a t u t e s  o n  w h i c h  t h o s e  r e s e r v a t i o n s  a r e  b a s e d .  V e r y  o f t e n  the a c t u a l

w i t h d r a w a l  d o c u m e n t  w i l l  j u s t  say, " F o r  the p u r p o s e s  in the act o f . . . "  so 

y o u  a r e  l o o k i n g  at n u m b e r  o f  t h i n g s  at the s a m e  t i m e .  S o m e t i m e s  t h e s e  

p u r p o s e s  are k i n d  o f  v a g u e .  F o r  e x a m p l e ,  the I n d i a n  r e s e r v a t i o n .  W e  k n o w  

s o m e  of  t h e  p u r p o s e s  o f  a n  I n d i a n  r e s e r v a t i o n .  T h e r e  w a s  l e g i s l a t i v e  

h i s t o r y  in  the W i n t e r ' s  c a se. T h i s  r e s e r v a t i o n  w a s  i n t e n d e d  to a l l o w  this 

p a r t i c u l a r  t r i b e  to s w i t c h  f r o m  a h u n t i n g  c u l t u r e  to a m o r e  p a s t o r a l  and 

a g r i c u l t u r a l  c u l t u r e ,  so t h a t  s o m e t i m e s  y o u ' r e  in g r a y  a r e a s  w h e r e  y o u  h a v e  

g ot a g e n e r a l  p u r p o s e ,  b u t  y o u ' r e  t r y i n g  to r e a l l y  p i n  tha t  d o w n .  A n d  

u s u a l l y  I w o u l d  i m a g i n e  tha t  t h e r e  w i l l  be d i s p u t e s .  We a re not 

n e c e s s a r i l y  g o i n g  to  a g r e e  o n  w h a t  t he p u r p o s e  o f  a p a r t i c u l a r  w i t h d r a w a l  

is. W o r k  on  that.
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S o m e t i m e s  t h e r e  w i l l  be a n u m b e r  of r e s e r v a t i o n s  in s e r i e s .  A n  e x a m p l e  of 

t his came u p  in t he D e n v e r  c a se. T h e r e  w a s  an a r ea, n o w  th e  R o c k y  M o u n t a i n  

N a t i o n a l  P a r k .  B e f o r e  it w as a n a t i o n a l  park, it w a s  a n a t i o n a l  f o r e s t .

So the p r i o r i t i e s  f or w a t e r  that go w i t h  the p u r p o s e s  o f  a n a t i o n a l  f o r e s t  

d a t e d  w a y  b a c k  to the 1 8 0 0 ' s .  T h e r e  w e r e  a d d i t i o n a l  p u r p o s e s  for the park, 

b u t  those w o u l d  o n l y  h a v e  a p r i o r i t y  f r o m  the d a t e  t h a t  t he p a r k  w a s  

c r e a t e d — I b e l i e v e  t hat w a s  in 1927. So s o m e t i m e s  w e  w i l l  be  l o o k i n g  at 

s e r i e s ,  and t h e r e  w i l l  be  d i f f e r e n t  p r i o r i t y  d a t e s ,  d i f f e r e n t  p u r p o s e s .

S o m e  of  the e x a m p l e s  o f  t he t y p e s  o f  p u r p o s e s  that h a v e  b e e n  f o u n d  in t h e  

L o w e r  48 a r e  the n a t i o n a l  f o r e s t — t h a t ' s  t i m b e r  a nd f a v o r a b l e  f l o w s  of 

w a t e r .  A g a i n ,  t his e x p r e s s i o n  " f a v o r a b l e  flows o f  w a t e r " ,  w h a t  d o e s  tha t  

m e a n ?  T he S u p r e m e  C o u r t  s a y s  that d o e s n ' t  m e a n  i n s t r e a m  f l o w  for fish 

h a b i t a t .  B u t  n o w  the q u e s t i o n  is h o w  m u c h  w a t e r  h a s  to be g o i n g  t h r o u g h  

b e f o r e  y o u  h a v e  s i l t a t i o n  of the c h a n n e l  and f l o o d i n g  in the a r e a s  w h i c h  is 

an  u n f a v o r a b l e  c o n d i t i o n  o f  w a t e r  flow. Y o u  can s t i l l  h a v e  s o m e  p u r p o s e s

k n o c k e d  out for i n s t r e a m  flows, b u t  t h e r e  m a y  be o t h e r  r e a s o n s  w h y  y o u  h a v e

an instreara f l o w  that a r e n ' t  i m m e d i a t e l y  o b v i o u s .

N a t i o n a l  p a r k s  a re s et up p u r s u a n t  to  16 US Code, S e c .  1. T h e i r  p u r p o s e  

is, a”ong o t h e r s ,  to p r o t e c t  s c e n e r y ,  n a t u r a l  h i s t o r i c a l  o b j e c t s ,  w i l d l i f e ,  

a nd "to l e a v e  t h e m  u m i m p a i r e d  fo r  the e n j o y m e n t  o f  f u t u r e  g e n & Y a t i o n s ." 

T h a t ' s  a p r e t t y  h i g h  s t a n d a r d .  In w i l d l i f e  r e f u g e s  y o u  h a v e  a v a r i e t y  of 

p u r p o s e s .  S o m e t i m e s  y o u  h a v e  a w i l d l f e  r e f u g e  and it is s et u p . . . I  b e l i e v e  

N u n i v a k  I s l a n d  w a s  set up aa a r e i n d e e r  s t a t i o n  o r i g i n a l l y .  N o w  that is 

not g o i n g  to  n e e d  as m u c h  w a t e r  as a r e f u g e  that is s e t  up to p r o t e c t  a 

p a r t i c u l a r  t y p e  of fish. L o o k  at the p u r p o s e  of the r e s e r v a t i o n s .

O n e  thing t h a t  w e  a re l u c k y  a b o u t  ir A l a s k a  is that w h e n  A N I L C A  se t  up  all 

of t h o s e  n e w  c o n s e r v a t i o n  u n i t s ,  e a c h  o ne of t h o s e  w h e n  it w a s  set up h a s  a 

lon g  list o f  its p u r p o s e s .  T h e r e  is a lot less d o u b t  as to t h o s e  p u r p o s e s  

for t h ose s o r t  o f  r e s e r v a t i o n s .  T h a t  s h o u l d  h e l p  us a l o n g ,  T h en, o n l y  at 

that point, g o  i n t o  the q u a n t i f i c a t i o n  b e c a u s e ,  p a r t i c u l a r l y  in t h i s  s t a t e ,  

cv,: v e r y  o f t e n  e x p e n s i v e  jus t  to g e t  p e o p l e  to t h e  r i v e r .  Y o u  d o n ' t  w a n t

to be g e n e r a t i n g  a w h o l e  b u n c h  of i n f o r m a t i o n  to q u a n t i f y  a c e r t a i n  p u r p o s e

w h e n  it t u r n s  o u t  t h a t  is n ot the p u r p o s e  o f  the r e s e r v a t i o n .

I'd s u g g e s t  tha t  t h e s e  a re the t h r e e  s t e p s  that y o u  s h o u l d  b e  l o o k i n g  at in  

p u r s u i n g  o n e  of  t h e s e  c a s e s .

W h e n  I t a l k e d  to a jt of the p e o p l e  in the L o w e r  4 8  w h o  h a d  b e e n  w o r k i n g  

on  w a t e r  r i g h t s  c a s e s ,  t h e y  w e r e  a l i t t l e  b it s u r p r i s e d  that w e  a re h a v i n g  

this c o n f e r e n c e  b e c a u s e ,  as a g e n e r a l  r u le, you w o r r y  a b o u t  y o u r  p r i o r i t y  

w h e n  the p i e  i s n ' t  b i g  e n o u g h  for e v e r y b o d y .  C e r t a i n l y  this is a w e t t e r  

s t a t e  than the o t h e r  w e s t e r n  s t a t e s .  T h e  p u r p o s e s  f o r  w h i c h  w a t e r  is use d  

are q u i t e  d i f f e r e n t .  W e  d o n ' t  h a v e  m a s s i v e  i r r i g a t i o n  and w e  are not 

l i k e l y  to h a v e  m a s s i v e  i r r i g a t i o n  in the future. S o m e  of the a r e a s  w h e r e  

y o u  c ap e x p e c t  p r o b l e m s  w o u l d  p e r h a p s  be h y d r o  p r o j e c t s  and in the m o r e  

c o n c e  itrated u r b a n  a r e a s  w h e r e  y o u  h a v e  a lot of d o m e s t i c  and b u s i n e s s  

a p p r o p r i a t i o n .
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Th e  use of  w a t e r  on  t he N o r t h  S l o p e  for oil and g a s  d r i l l i n g — t h a t ' s  an 

a r e a  that g e t s  v e r y  l i t t l e  r a i n f a l l .  But in m a n y  i n s t a n c e s ,  t h e r e  is l a c k  

of e i t h e r  a r e s e r v a t i o n — t h e r e  is not m u c h  of an u p s t r e a m  r e s e r v a t i o n  f r o m  

P r u d h o e  Bay ,  f o r  e x a m p l e — o r  y o u  s i m p l y  h a v e  no o t h e r  u s e r s ,  so y o u  d o n ' t  

h a v e  m u c h  o f  a  p r o b l e m  t h ere.

A n o t h e r  t h i n g  t hat is d i f f e r e n t  a b o u t  A l a s k a  is t h a t  A l a s k a  d e p e n d s  

e c o n o m i c a l l y  o n  m a n y  o f  t he u s e s  that o t h e r  w e s t e r n  s t a t e s  fin d  m o s t  

o b n o x i o u s  a b o u t  instreara f l o w s .  F o r  e x a m p l e ,  in N e v a d a  t h e y  c a n ' t  b e l i e v e  

tha t  y o u  s h o u l d  h a v e  fis h  in  r i v e r s — j u s t  to k e e p  a r i v e r  so that fish c a n  

r e m a i n  in it. O n e  o f  the m o s t  f a m o u s  w a t e r  r i g h t s  c a s e s  tha t  w e n t  to the 

S u p r e m e  C o u r t ,  is c a l l e d  C a p p a e r t  v. U n i t e d  S t a t e s . T h e r e  w a s  a v e r y  s m a l l  

n a t i o n a l  m o n u m e n t  out in t he d e s e r t ,  and t h ere is a c a v e  ther e .  I n s i d e  the 

c a s e  is a w e l l ,  a g r o t t o .  T h e r e  is a fish there t h a t  d o e s n ' t  l i v e  a n y w h e r e  

e l s e  but in t h i s  o ne c a ve. It s u r v i v e s  on the a l g a e  t h a t  g r o w s  o n  a s l ant 

at the t op o f  the p o o l .  T h e r e  is a r a n c h e r  n e a r b y  w h o  w a s  t iking out ,  

t h r o u g h  a w e l l ,  a lot of the g r o u n d  w a t e r ,  and th e  w a t e r  l e vel of this w e l l  

w a s  g o i n g  d o w n  u n t i l  we w e r e  s t a r t i n g  to r un out o f  l e d g e  w i t h  a l g a e  on  it 

w h i c h  was g o i n g  to k i l l  the fish. T h e  U n i t e d  S t a t e s  b r o u g h t  a sui t  on 

that, and o f  c o u r s e ,  i f  y o u  a r e  a r a n c h e r ,  y o u  t h i n k  t h a t  r a n c h i n g  is a 

h e c k  of a lot m o r e  i m p o r t a n t  t h a n  t h e s e  rare g o l d f i s h  in the c.ave.

I t h i n k  a v e r y  d i f f e r e n t  s i t u a t i o n  e x i s t s  up h e r e ,  a nd it's r e c o g n i z e d  in 

A l a s k a  law. T h e  s a l m o n  f i s h e r i e s  are v e r y  i m p o r t a n t  to  the state, 

r e c r e a t i o n a l  b o a t i n g  and t o u r i s m  are v e r y  i m p o r t a n t  to the s t a t e ,  so that 

w e  d o n ' t  n e c e s s a r i l y  t h i n k  up  h e r e  that it's a s i n  to let a r i v e r  g et a ll 

the w a y  to t h e  o c e a n .  S o m e  of the w a y s  that it h.wv b e e n  r e c o g n i z e d  in the 

A l a s k a  s t a t u t e s  is t h a t  y o u  h a v e  t he a b i l i t y  in a U 4 6 . 1 5 . 1 4 5  to r e s e r v e  

i n s t r ^ a m  f l o w s  for f i s h e r i e s ,  for w i l d l i f e ,  for b o a t i n g  and r e c r e a t i o n .

T h a t  is k i n d  o f  u n u s u a l  fo r  a w e s t e r n  s t a t e .  A l s o ,  in y o u r  p e r m i t t i n g  o n  

c o n s u m p t i v e  a p p r o p r i a t i o n s ,  AS 4 6 . 1 5 . 0 8 0 ,  as part o f  the p u b l i c  i n t e r e s t  

d e t e r m i n a t i o n ,  th e  c o m m i s s i o n e r — or is it the e n g i n e e r ,  I ' m  not q u i t e  

s u r e — l o oks to the e f f e c t  o n  f i s h  and w i l d l i f e  a n d  b o a t i n g  as par t  of h i s  

d e t e r m i n a t i o n  o f  t h e  p u b l i c  i n t e r e s t ,  in d e t e r m i n i n g  w h e t h e r  p e r m i t s  s h o u l d  

b e  issued.

A n o t h e r  t h i n g  t h a t ' s  k i n d  of d i f f e r e n t  in A l a s k a ,  t h e r e  is o n l y  o ne I n d i a n  

r e s e r v a t i o n  i n  A l a s k a ,  a nd that is the A n n e t t e  I s l a n d  R e s e r v a t i o n  at 

M e t l a k a t l a .  It is an i s l a n d  all by i t s e l f  and it is p r e t t y  m u c h  in the 

r a i n i e s t  p a r t  o f  the s t a t e ,  so I c a n ' t  se e  that t h e r e  w o u l d  e v e r  be  a 

p r o b l e m  t h e r e .  H o w e v e r ,  the s t a t e  h as an e x t r a o r d i n a r y  n u m b e r  of p u b l i c  

d o m a i n  n a t i v e  a l l o t m e n t s .  T h e r e  h a v e  b e e n  i n s t a n c e s  in the L o w e r  4 8  w h e r e  

the c o u r t s  h a v e  h e l d  tha t  t h e r e  is a r e s e r v e d  w a t e r  r i g h t  for a l l o t m e n t s .  

T h o s e  h a v e  b e e n  o n  r e s e r v a t i o n s .  T h e r e  h a v e  a l s o  b e e n  s i t u a t i o n s  w h e r e  

t h e r e  h a v e  b e e n  r e c o g n i z e d  i n s t r e a m  f l ows for f i s h e r i e s .  A  lot of the 

a l l o t m e n t s  w e r e  f ish c a m p s .  So y o u ' v e  g ot this v e r y  i n t e r e s t i n g  q u e s t i o n  

that r e a l l y  d o e s n ' t  e x i s t  a n y w h e r e  e l se, and I d o n ' t  k n o w  w h a t  the a n s w e r  

to the q u e s t i o n  is o r  h a v e  a n y  s u g g e s t i o n  about it, b u t  it is s o m e t h i n g  

u n i q u e  to A l a s k a  and p r o b a b l y  d e s e r v e s  s ome a t t e n t i o n .  In a d d i t i o n ,  t h e r e  

ar e  a h a n d f u l l  o f  c a n n e r y  s i t e s  i n  S o u t h e a s t  that a r e  o w n e d  b y  I R A  

o r g a n i z a t i o n s  a n d  t h e y  c o u l d  a l s o  p e r h a p s  hav e  s o m e  s o r t  of a r e s e r v e d  

r i g h t .
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F i n a l l y ,  we  h a v e  this r a f t  of  n e w  w i t h d r a w a l s  w i t h  A N I L C A ,  and, as I s a i d  

b e f o r e ,  t h e y  a r e  i n t e r e s t i n g  b e c a u s e  t h e y  a r e  m u c h  m o r e  s p e c i f i c  t h a n  m o s t  

w i t h d r a w a l s  a r e  as to t h e i r  p u r p o s e s .  T h a t  s h o u l d  h e l p  us ou t  in  t r y i n g  to 

a s s e s s  e a r l y  o n  w h a t  w e  a r e  a c t u a l l y  g o i n g  to be  l o c k e d  i n  d i s p u t e  a b o u t .

B e f o r e  w e  t o o k  o u r  b r e a k ,  t h e r e  w a s  a g o o d  d e a l  o f  d i s c u s s i o n  a b o u t  s h o u l d  

A l a s k a  be j u m p i n g  i n t o  l i t i g a t i o n ,  o r  d o  w e  w a i t  u n t i l  c o n f l i c t s . . .is t h e r e  

a n y  a l t e r n a t i v e  to g o i n g  i n t o  c o u r t ?  T h e r e  a r e  a n u m b e r  o f  a l t e r n a t i v e s .  

O n e  tha t  I t h i n k  is q u i t e  i n t e r e s t i n g  is tha t  M o n t a n a  h a s  set up, b y  

s t a t u t e ,  a F e d e r a l  a n d  I n d i a n  R e s e r v e d  W a t e r  R i g h t s  C o m m i s s i o n ,  a n d  the 

t o t a l  p u r p o s e  of  t h i s  c o m m i s s i o n  is to c o m e  up w i t h  a s e t t l e m e n t  and 

q u a n t i f i c a t i o n  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  A f t e r  a s e t t l e m e n t  is 

r e a c h e d ,  it h a s  to b e  a d o p t e d  b y  b o t h  the l e g i s l a t u r e  in M o n t a n a  and b y  

C o n g r e s s .  T h a t  w a y  y o u  g e t  an  act o f  C o n g r e s s  and s t a t e  l a w  in a g r e e m e n t  

a nd that g e t s  y o u  ou t  of the p r o b l e m  of  not h a v i n g  a c o u r t  d e c r e e .  It 

g i v e s  y o u  s o m e  f i n a l i t y  to it.

I g a v e  a c o p y  of  t hat s t a t u t e  to Mr. W a n a m a k e r ,  a n d  I u n d e r s t a n d  tha t  the 

c o p i e s  w i l l  be a v a i l a b l e  a f t e r  l u n c h .  I u n d e r s t a n d  t hat t h e r e  a re s o m e  

v e r y  e n c o u r a g i n g  n e g o t i a t i o n s  t h a t  h a v e  b e e n  g o i n g  o n  r e c e n t l y ,  so t h i s  m a y  

b e  s o m e t h i n g  t h a t  y o u  w a n t  to l o o k  into. W h e n  I t a l k  to p e o p l e  O u t s i d e ,  

t h e y  d i d  s u g g e s t  t h a t  if y o u  a r e  l o o k i n g  for g u i d a n c e  h e r e  in A l a s k a  that 

p e r h a p s  M o n t a n a  is a g o o d  p l a c e  to look, s i n c e  it is w e t t e r  t h a n  m o s t  of 

t h e  o t h e r  s t a t e s  in  t he w e s t ,  a n d  t h a t  it d o e s  a l l o w  in its s t a t e  l a w  for 

i n s t r e a m  flows, a n d  it h a s  s o m e  of the s a m e  d e p e n d e n c e  o n  r e c r e a t i o n a l  

b o a t i n g  a n d  a l s o  f i s h i n g  t h a t  w e  h a v e  up  h e r e — a lot o f  w i l d e r n e s s  a r e a s .  

T h a t  m a y  be  o n e  w a y  to l o o k  at it. I h a v e n ' t  r e a l l y  g o n e  o v e r  the M o n t a n a  

s t a t u t e  a n d  I d o n ' t  w a n t  to s a y  w h e t h e r  i t ' s  g o o d  or  b a d .  Y o u  m i g h t  w a n t  

to c o n t a c t  M o n t a n a  an d  f i n d  o ut w h a t  t h e i r  f r u s t r a t i o n s  w e r e  w i t h  t h e i r  

s t a t u t e ,  w h e t h e r  i t ' s  b e e n  w o r k i n g  f or them.

A n o t h e r  p o s s i b i l i t y  is th e  f act t h a t  y o u  d o  h a v e  the a b i l i t y  u n d e r  s t a t e  

l a w  to r e s e r v e  i n s t r e a m  f l o w s .  O n e  of  t he p r o b l e m s  in o t h e r  s t a t e s ,  for 

e x a m p l e ,  M o n t a n a  a l l o w s  i n s t r e a m  f l o w  r e s e r v a t i o n s ,  b u t  t h e y  h a v e n ' t  w o r k e d  

o u t  a s o l u t i o n  or  a n  a l t e r n a t i v e  to a d j u d i c a t i o n  b e c a u s e  the d a t e  of 

p r i o r i t y  o f  thi s  i n s t r e a m  f l o w  is g o i n g  to b e  the d a t e  t he s t a t e  m a k e s  the 

r e s e r v a t i o n .  T h a t  is u s u a l l y  g o i n g  to be  w a y  d o w n  the l i ne. W i t h  at l e ast 

t he A N I L C A  r e s e r v a t i o n s  t h a t  w e r e  m a d e  o n l y  3 y e a r s  a g o  a n d  in a r e a s  w h e r e  

I w o u l d  s u s p e c t  t h a t  t h e r e  ar e  r e l a t i v e l y  f e w  o t h e r  a p p r o p r i a t o r s , it m a y  

v e r y  w e l l  b e  t h a t  y o u  c a n  u s e  (at l e a s t  I w o u l d  s u g g e s t  tha t  y o u  t h i n k  

a b o u t  the p o s s i b i l i t y  of  t r y i n g  to use) t h a t  s y s t e m  as a w a y  to m i n i m i z e  

t h e  n e e d  f or a d j u d i c a t i o n .

If t h e r e  is g o i n g  to be l i t i g a t i o n ,  I do  s u g g e s t  that y o u  c o n t a c t  m e  and w e  

sit d o w n  w i t h  the a g e n c i e s  and do s o m e  p r e p l a n n i n g ,  t r y  to get the 

j u r i s d i c t i o n  al l  c l e a n e d  u p  b e f o r e  w e  e v e n  s t a r t ,  h a v e  a n  i d e a  of  o u r  

p o s i t i o n s ,  and try to do  it as q u i c k l y  and i n e x p e n s i v e l y  as p o s s i b l e .

N o t  o n l y  a re w e  t a l k i n g  a b o u t  s e v e r a l  y e a r s  in m o s t  o f  t h e s e  a d j u d i c a t i o n s ,  

b u t  r e a l l y  l i t e r a l l y  m i l l i o n s  of d o l l a r s  of  a t t o r n e y s '  f e e s ,  a nd o n  t op of 

th a t  a ll o f  the t e c h n i c a l  f e e s  in d e t e r m i n i n g  a c t u a l  s c i e n t i f i c  

q u a n t i f i c a t i o n  that is g o i n g  to be i n v o l v e d .



A n y  t i m e  y o u  g o  i n t o  l i t i g a t i o n  y o u  a re l o o k i n g  at a l o n g  h a u l ,  an  

e x p e n s i v e  h a u l ,  a n d  I t h i n k  i t's i n  e v e r y o n e ' s  b e s t  i n t e r e s t  to t r y  to m a k e  

it as p a i n l e s s  as p o s s i b l e .  I t h i n k  c o o p e r a t i o n  is the k e y  to that. In 

l o o k i n g  o v e r  a lot o f  th e  b r i e f s  a n d  the c a s e s  o n  w a t e r  r i g h t s ,  I ' v e  b e e n  

s t r u c k  as to j ust h o w  h a r d  t h e y  h a v e  b e e n  f o u g h t .  T h e r e  is t he p o s s i b i l i t y  

f o r  c o o p e r a t i o n  a n d  p l a n n i n g ,  b u t  t h e s e  a r e  h a r d  f o u g h t  c a s e s .  E v e n  in 

s i t u a t i o n s  w h e r e  t h e r e  m i g h t  be..., t he f e d e r a l  g o v e r n m e n t  d i d  n ot for s o m e  

r e a s o n  w a n t  to  f i g h t  f o r  an  i s s u e  v e r y  h a r d ,  y o u  do  h a v e  th e  p o s s i b i l i t y  of  

s o m e  o u t s i d e  i n v o l v e m e n t .  A n  e x a m p l e  of tha t  is a r e c e n t  S i e r r a  C l u b  

s u i t .  T h e  S i e r r a  C l u b  s u e d  t h e  f e d e r a l  g o v e r n m e n t  b e c a u s e  o f  w h a t  it 

a l l e g e d  w a s  t he f a i l u r e  of  t he f e d e r a l  g o v e r n m e n t  to a s k  for s u f f i c i e n t  

w a t e r  f o r  w i l d e r n e s s  a r e a s  i n  C o l o r a d o .  It g o t  b e f o r e  t h e  c o u r t s — " Y o u ' v e  

g o t  to m a k e  th e  f e d e r a l  g o v e r n m e n t  a s k  for m o r e " — a n d  t h a t ' s  s t i l l  g o i n g  

on.

B u t ,  as I say, t h e r e  is no  p o s s i b i l i t y  r e a l l y  of  t h e s e  t h i n g s  n ot b e i n g ,  I 

t h i n k ,  v e r y ,  v e r y  c l o s e l y  and s t r o n g l y  l i t i g a t e d .  S o m e  of the c a s e s  that 

h a v e  s t a r t e d  o u t  in  l i t i g a t i o n  h a v e  g o n e  to s e t t l e m e n t ,  a n d  if A l a s k a  d o e s  

n o t  set up a M o n t a n a - l i k e  s y s t e m ,  y o u  c a n  a l w a y s  fil e  y o u r  s u i t  and t r y  to 

w o r k  o u t  a s e t t l e m e n t .  I b e l i e v e  it w a s  w i t h i n  the l a s t  y e a r  t h e r e  w a s  a 

s e t t l e m e n t  in an  I n d i a n  r e s e r v e d  w a t e r  r i g h t  c a se, the A k  C h i n  R e s e r v a t i o n  

i n  A r i z o n a .  O n e  o f  th e  t h i n g s  tha t  w a s  i n t e r e s t i n g  a b o u t  t h a t  s e t t l e m e n t  

w a s  t h a t  e v e r y o n e  for y e a r s  w a s  w o r r i e d  a b o u t  a p a p e r  q u a n t i t y  of  w a t e r  

t h a t  t h e  r e s e r v a t i o n  w a s  g o i n g  to g e t .  A n d  as it w o r k e d  o ut, w h e n  t h e y  sat 

d o w n  an d  t h o u g h t  a b o u t  it, t h e y  m i g h t  ge t  a q u a n t i t y  o f  w a t e r  ou t  of  the 

l i t i g a t i o n ,  b u t  t he r e s e r v a t i o n  w a s  n o t  l i n k e d  up to a n y  e x i s t i n g  

i r r i g a t i o n  s y s t e m .  T h e r e  w a s  no l i k i h o o d  t h a t  a n e w  d a m  w a s  g o i n g  to be 

b u i l t .  So t h e r e  w a s  t h e  p o s s i b i l i t y  i n  tha t  s i t u a t i o n  o f  t r a d i n g  o f f  s o m e  

o f  the a b s o l u t e  q u a n t i t y  of  w a t e r  i n v o l v e d  for b e n e f i t s  t h a t  the t r i b e  

c o u l d  g e t  b y  h o o k i n g  i n t o  t he e x i s t i n g  n o n - I n d i a n  i r r i g a t i o n  p r o j e c t s .  I

c o u l d  s ee w i t h  i n s t r e a m  f l o w s  up h e r e ,  a nd y o u ' r e  t a l k i n g  a b o u t  s a l m o n ,

t h e r e  m a y  b e  w a y s  i n  w h i c h  l e s s  w a t e r  w o u l d  b e  n e e d e d  if t h e r e  w e r e  o t h e r

t y p e s  of  s a f e g u a r d s ,  o t h e r  t y p e s  of p r o t e c t i o n  of  the h a b i t a t ,  I d o n ' t

k n o w ,  s a l m o n  s c a l e s ,  or  w h a t e v e r ,  or s t a i r w a y s ,  p r o t e c t i o n  f r o m  o t h e r  t y p e s  

o f  d e v e l o p m e n t  r i g h t  n e a r  the h a b i t a t  so that t h e r e  is t h a t  f l e x i b i l i t y  

o n c e  y o u  s t a r t  t a l k i n g  a b o u t  s e t t l e m e n t ,  to h a v e  t r a d e - o f f s  b e t w e e n  

q u a n t i t y  and o t h e r  t y p e s  of  a d v a n t a g e s .  So t h a t ' s  a n o t h e r  t h i n g  that y o u  

m i g h t  w a n t  to c o n s i d e r .

I t h i n k  I ' v e  p r o b a b l y  g i v e n  y o u  e n o u g h  to t r y  to d i g e s t  at t h i s  p o i n t ,  and 

if y o u  d o  h a v e  q u e s t i o n s ,  I'll be h a p p y  to g i v e  it a s h ot. As I s a y ,  I 

h a v e  no t  b e e n  i n v o l v e d  p e r s o n a l l y  in the a d j u d i c a t i o n s .

Q U E S T I O N S :

T o m  M e a c h a m :  W h y  d o e s  the M o n t a n a  s y s t e m  r e q u i r e  l e g i s l a t i v e  a p p r o v a l ?

W h y  c a n ' t  t h e y  tak e  the n e g o t i a t e d  s e t t l e m e n t  i n t o  c o u r t  and get a c o n s e n t  

d e c r e e ?



L a n d o n :  I t h i n k  it's b e c a u s e . . .  t h e y  c a n  do  that, and t h a t ' s  a l w a y s  an 

o p t i o n .  I t h i n k  t h e y  d e c i d e d  that if t h e y  h a d  a c o m m i s s i o n  j ust w o r k i n g  on 

t h e s e  r e s e r v a t i o n s  w i t h  a s t a t e w i d e  j u r i s d i c t i o n  tha t  m i g h t  g i v e  it a 

d i f f e r e n t  p e r s p e c t i v e .  A n d  I t h i n k  y o u  do. W h e n  y o u  h a v e  a large 

a d j u d i c a t i o n ,  just the c o s t s  in  s e r v i n g  all t he n e c e s s a r y  p a r t i e s  b e c o m e s  

i m m e n s e .  I t h i n k  t h e i r  p e r c e p t i o n  m i g h t  h a v e  b e e n  tha t  j u s t  s t a r t i n g  

l i t i g a t i o n  w i t h  the i d e a  of  s e t t l i n g  it is a v e r y  c o m p l e x  p r o p o s i t i o n .

N o w ,  I 'm not sur e  w h e t h e r  the c o m m i s s i o n  ha s  w o r k e d  m u c h  b e t t e r  or not.

M e a c h a m :  Y o u  s t a t e d  that o b v i o u s l y  the q u e s t i o n  of n a t i v e  a l l o t m e n t s  is 

g o i n g  to be a s i g n i f i c a n t  f e d e r a l  r e s e r v e d  r i g h t  q u e s t i o n .  T h i s  m a y  be  a 

l i t t l e  p r e m a t u r e ,  b u t  h a s  t h e  D e p a r t m e n t  o f  J u s t i c e  o r  t h e  D e p a r t m e n t  of  

the I n t e r i o r  a p p r o a c h e d  the q u e s t i o n  of w h e t h e r  t h e r e  w e r e  a n y  r e s e r v e d  

w a t e r  r i g h t s  that w e n t  a l o n g  w i t h  n a t i v e  c o r p o r a t e  c o n v e y a n c e s  u n d e r  A N C S A ,  

and if so, w h a t  is the a n s w e r ?

L a n d o n :  S o m e o n e  a s k e d  m e  t hat e a r l i e r  this m o r n i n g  and I h a d n ' t  g i v e n  it 

m u c h  t h o u g h t .  U s u a l l y  w h e n  I c a l l  D .C. a nd try to e n g a g e  p e o p l e  on A N C S A  

q u e s t i o n s ,  t h e y  p l e a d  a h e a d a c h e .  I d o n ' t  t h i n k  t hat t h e y  h a d  g i v e n ,  at 

l e a s t  in D . C . ,  v e r y  m u c h  t h o u g h t  at all to r e s e r v e d  r i g h t s  in A l a s k a  

b e c a u s e  t h e r e  is s o  m u c h  a c t i o n  g o i n g  o n  t he d r i e r  s t a t e s ,  c e r t a i n l y  not as 

to the n a t i v e  c o r p o r a t i o n s .

S t a n  R y b a c h e k :  A l a s k a  h a s  a p r i o r  a p p r o p r i a t i o n  r i g h t  to w a t e r

r e s e r v a t i o n s .  T h e  p l a c e r  m i n i n g  i n d u s t r y  is p r e t t y  h e a v i l y  i m p a c t e d ,  I 

f e el, w i t h  the f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  in r e g a r d s  to w a t e r  q u a l i t y .

If t h e r e  is e n o u g h  w a t e r  to go  a r o u n d  in the s o m e  of  t h e s e  s t r e a m s ,  its 

u n a p p r o p r i a t e d . ..

L a n d o n :  The r e s e r v e d  r i g h t  is g e n e r a l l y  a q u e s t i o n  of q u a n t i t y .  V e r y  

o f t e n  w i t h  p l a c e r  m i n e r s  y o u  h a v e  the w a t e r  g o i n g  out and b e i n g  

r e i n s e r t e d .  Y o u  h a v e  q u a l i t y  p r o b l e m s ;  y o u  h a v e  E P A  a d m i n i s t r a t i v e  

a c t i o n s . ..

R y b a c h e k :  W h a t  I w a n t  s p e c i f i c a l l y  is set d o w n  s t a n d a r d s  l i k e  s ome of the 

c o n s e r v a t i o n  a r e a s  or r e c r e a t i o n  a r e a s  for w a t e r  q u a l i t y ,  and t hey are 

g e t t i n g  t h e i r  a u t h o r i t y ,  o f  c o u r s e ,  f r o m  the f e d e r a l  r e s e r v e d  r e s e r v a t i o n s ,  

w h i c h  is not yet q u a n t i f i e d .  So as r e g a r d s  w a t e r  q u a l i t y ,  we m a y  be able 

to m e e t  E P A  or s t a t e  w a t e r  q u a l i t y  s t a n d a r d s ,  b u t  t h e y  m a y  set w a t e r  

q u a l i t y  s t a n d a r d s  that w o u l d  a c t u a l l y  m a k e  t h e s e  r i g h t s  u n u s e a b l e .

L a n d o n :  Is it y o u r  u n d e r s t a n d i n g  that t h e s e  q u a l i t y  r i g h t s  are b a s e d  on 

r e s e r v e d  w a t e r  r i g h t s  as o p p o s e d  to s o m e  o t h e r  p r o v i s i o n  in A N I L C A ?  I 

h a v e n ' t  h e a r d  of  this h a p p e n i n g ,  so I c a n ' t  ... S o m e t i m e s  q u a n t i t y  w i l l  

h a v e  an i m p a c t  on  q u a l i t y ,  in o t h e r  w o r d s ,  in N e v a d a  in the P y r a m i d  L a k e  

c a s e ,  the level o f  the l a k e  w a s  g o i n g  d o w n ,  a nd c o n s e q u e n t l y  the l a k e  w as 

g e t t i n g  s a l t i e r ,  so t h e r e  w a s  a d i r e c t  r e l a t i o n s h i p  b e t w e e n  q u a n t i t y  and 

q u a l i t y .  But u s u a l l y  w i t h  r e s e r v e d  w a t e r  r i g h t s ,  y o u ' r e  t a l k i n g  m o r e  a b o u t  

q u a n t i t y  tha n  q u a l i t y .
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M e a c h a m :  I c a n  c l a r i f y  t h a t  a l i t t l e  bit ,  and I ' l l  p l e a d  g u i l t y  to the 

c h a r g e  t h a t  I ' m  t he on e  w h o  d i d  this. I w r o t e  the w a t e r  d e f i n i t i o n  t e rms 

t h a t  a r e  i n  A N I L C A ,  a nd t h e y  s a y  that f o r  e a c h  of  t he w i l d l i f e  r e f u g e s  and 

n a t i o n a l  p a r k s ,  the e x i s t i n g  q u a l i t y  and a d e q u a t e  q u a n t i t y  of w a t e r  are 

r e s e r v e d ,  so  I t h i n k  t h e r e  h a s  b e e n  c r e a t e d  a " q u a l i t y "  r e s e r v a t i o n  as far 

as A N I L C A  r e s e r v a t i o n s  go. T h e  rea l  q u e s t i o n  w i l l  be  to d e t e r m i n e  w h a t  

t h e  e x i s t i n g  q u a l i t y  w a s  i n  1980. If it w a s  a s t r e a m  tha t  w a s  a l r e a d y  

i m p a c t e d  w i t h  a h i s t o r y  of  p l a c e r  m i n i n g ,  t h e n  tha t  is a s i t u a t i o n  that 

t h e  r e s e r v a t i o n s  a re g o i n g  to b e  left w i t h .  But if it w a s  a  s i t u a t i o n

w h e r e  p l a c e r  m i n i n g ,  o r  o t h e r  e x t r a c t i v e ,  l e t ' s  s a y  g r a v e l  m i n i n g  or

k ' .  .. s o m e t h i n g  l i k e  t h at, h a s  t a k e n  p l a c e  s i n c e  1 9 8 0  t hat w o u l d  a f f e c t  the

’,1'^.r r e f u g e  or the p a r k ,  t h e n  t he r e f u g e  or t he p a r k  w i l l  h a v e  t he r i g h t  to ask

f o r  a q u a l i t y  w h i c h  a p p r o a c h e s  t h a t  w h i c h  e x i s t e d  i n  1 9 8 0  r a t h e r  t h a n  

s o m e t h i n g  tha t  h a s  h a p p e n e d  s i n c e  then. So y o u  m i g h t  s a y  in A l a s k a  we h a v e  

a s i t u a t i o n  t h a t  is a l i t t l e  d i f f e r e n t  t h a n  u s u a l  r e s e r v e d  r i g h t s  b e c a u s e  

w e  h a v e  a q u a l i t y  r e s e r v a t i o n  n o w  as w e l l  as a q u a n t i t y  r e s e r v a t i o n .

R a n d y  W a n a m a k e r :  Mr. L a n d o n ,  is t h e r e  a n y  b i n d i n g  a u t h o r i t y ,  l e t ' s  sa y  

t h e r e  is a n  a g e n c y  s u c h  as the F o r e s t  S e r v i c e  w h i c h  n e g o t i a t e s  o n  b e h a l f  on 

t h e  f e d e r a l  g o v e r n m e n t  f o r  a n  a r e a  to q u a n t i f y  f o r  a c o m p a c t  r e s e r v e d  w a t e r  

r i g h t s ,  t h e y  a re w i l l i n g  to e n t e r  i n t o  a c o m p a c t  u n d e r  t h e s e  c e r t a i n  

c i r c u m s t a n c e s ,  b u t  is t h e r e  a n y  r e a l  f o u n d a t i o n  f o r  p e o p l e  who. are 

n e g o t i a t i n g  o n  the o t h e r  s i d e  of the t a b l e  to be a b l e  to r e l y  o n  the F o r e s t  

S e r v i c e  b e i n g  a b l e  to k e e p  t h a t  c o m p a c t  b e c a u s e  J u s t i c e  w o n ' t  i n t e r f e r e  

s a y i n g ,  " No, we  d o n ' t  l i k e  t h o s e  t e rms, a n d  we  w i l l  e n t e r  in and c h a n g e  

t h o s e  t e r m s  t h a t  th e  F o r e s t  S e r v i c e  h a s  a g r e e d  t o . "  T h e  F o r e s t  S e r v i c e  a r e  

t h e  e x p e r t s ,  b u t  J u s t i c e  w a n t s  a  d i f f e r e n t  p e r c e p t i o n  or u s e  of t he law. 

W h a t ' s  t o  p r e v e n t  that f r o m  h a p p e n i n g ?

L a n d o n :  T h e  J u s t i c e  D e p a r t m e n t  r e p r e s e n t s  the a g e n c i e s  o n c e  t h i n g s  get

to c o u r t .  If y o u  are t a l k i n g  a b out the M o n t a n a  s y s t e m ,  t h i n g s  d o n ' t  get to 

c o u r t ,  t h e y  g o  to the s t a t e  l e g i s l a t u r e  a n d  to C o n g r e s s .  W h e n  t h e y  g e t  

t h e r e ,  C o n g r e s s  w i l l  a s k  a n y  a g e n c y  tha t  m i g h t  be a f f e c t e d  for t h e i r  v i e w s  

o n  t h e  l e g i s l a t i o n ,  a nd at t hat t i me, no d o u b t ,  J u s t i c e  w i l l  h a v e  to r e p o r t  

t o  C o n g r e s s .  I t h i n k ,  as a p r a c t i c a l  m a t t e r ,  o n e  t h i n g  to k e e p  in m i n d  is 

t h a t  p e o p l e  c a n  b e  t a l k i n g  in v a r i o u s  p a r t s  of  the c o u n t r y ,  b u t  t h a t  the 

l a w  o n  r e s e r v e d  r i g h t s  a f f e c t s  a n u m b e r  of  s t a t e s ,  so t h e r e  is g o i n g  to be 

a l o t  o f  l o o k i n g  o v e r  s h o u l d e r s .  In o t h e r  w o r d s ,  if y o u  a r e  t a l k i n g  a b o u t  

u s i n g  a d i f f e r e n t  m e t h o d o l o g y  in A l a s k a  f r o m  the o ne t hat is b e i n g  a r g u e d  

arid l i t i g a t e d  in  a c o u r t  i n  U t a h  or C o l o r a d o ,  the F o r e s t  S e r v i c e ,  at l e a s t  

i n  D.C .  is g o i n g  to say, " N o ,  y o u  c a n ' t  t a k e  thi s  t o t a l l y  d i f f e r e n t  

p o s i t i o n . "  So t h e r e  is g o i n g  to be  a lot o f  c o o p e r a t i o n  b e t w e e n  t he 

a g e n c i e s  in d i f f e r e n t  s t a t e s .  T h e y  are not g o i n g  to be  a b l e  to g i v e  y o u  a 

v e r y  d i f f e r e n t  d e a l  o r  t h e o r y  t h a n  t h e y  a r e  u s i n g  in o t h e r  s t a t e s .  But, in 

a n y  e v e n t ,  e i t h e r  g o i n g  t h r o u g h  c o u r t  or g o i n g  t h r o u g h  C o n g r e s s ,  t h e r e  is 

g o i n g  to b e  s o m e o n e  b e s i d e s  the a g e n c y  t h a t ' s  g o i n g  to h a v e  to s i g n  o f f  o n  

it.

M i k e  N i e m e y e r :  C o r r e c t  m e  if I ' m  w r o n g .  M y  i n t e r p r e t a t i o n  of the M c C a r r e n  

A m e n d m e n t  w as that it w as m e r e l y  a w a i v e r  of s o v e r e i g n  i m m u n i t y  for the 

f e d e r a l  g o v e r n m e n t  to b e  s u e d  a n d  it w a s n ' t  a l i m i t a t i o n  o n  a f e d e r a l  

a g e n c y  to e n t e r  i nto a n e g o t i a t i o n  w i t h  a s t a t e . . . s o m e  k i n d  of a n e g o t i a t e d  

s e t t l e m e n t ?
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L a n d o n :  Y o u  c a n  h a v e  the n e g o t i a t e d  s e t t l e m e n t ,  and the q u e s t i o n  b e c o m e s  

h o w  y o u  get that f i n a l i z e d .  Do y o u  h a v e  a c o u r t  o r d e r  so that s e t t l e m e n t  

c a n ' t  b e  o v e r t u r n e d ?  Do  y o u  h a v e  an  act of C o n g r e s s  so t h a t  it c a n ' t  ge t  

o v e r t u r n e d ?  B ut y o u  do  w a n t  to h a v e  s o m e o n e ' s  s eal of a p p r o v a l  o n  it so y ou 

c a n  a v o i d  an  a d m i n i s t r a t i o n  a f ew y e a r s  d o w n  the r o a d  s a y i n g  " W e  t h o u g h t  up 

a n e w  use and w e ' d  l ike to r e d i s c u s s  this w i t h  y o u . "  A l t e r n a t i v e l y ,  there 

h a s  b e e n  a p r o b l e m  in j u m p i n g  i n t o  c a s e s  t oo q u i c k l y .  T h i s  w a s  

p a r t i c u l a r l y  true 10 y e a r s  ago w h e n  t h e r e  w a s  a d o u b t  w h e t h e r  the M c C a r r e n  

A m e n d m e n t  a l l o w s  t he U . S .  to be sue d  in s t a t e  c o u r t ,  b u t  t h e r e ' s  n o t h i n g  in 

t h e  a m e n d m e n t  i t s e l f  that says y o u  h a v e  to go to s t a t e  c o u r t .  T h e r e  w as 

q u i t e  a b i t  o f  d o u b t  for a l o n g  tim e  w h e t h e r  y o u  c o u l d  go  to f e d e r a l  c o u r t  

as w e l l .  So t h e r e  w a s  k i n d  of a rac e  to the c o u r t  h o u s e .  T h e  feds and the 

I n d i a n s  w o u l d  p r e f e r  to be in f e d e r a l  c o u r t ,  an d  the s t a t e  a nd the 

a p p r o p r i a t o r s  w a n t e d  to be in s t a t e  c o u r t ,  and s u i t s  w e r e  g e t t i n g  filed 

b e f o r e  t h e y  w e r e  t o t a l l y  t h o u g h t  out, it s e e m s ,  j u s t  in t h i s  race to the 

c o u r t  h o u s e .  B ut p r e t t y  m u c h  now, i r r e g a r d l e s s  of w h o  g e t s  to the c o u r t  

h o u s e  f i rst, the f e d e r a l  c o u r t  is g o i n g  to d e f e r  to the s t a t e  c o u r t ,  so we 

w i l l  be in s t a t e  c o u r t .

M i e m e y e r :  I 'd like to add o n e  o t h e r  thing, too. W h e n  T o m  M e a c h a m  w as 

t a l k i n g  a b out the p o s s i b i l i t y  of an A N C S A  r e s e r v e d  w a t e r  r i g h t ,  I t h i n k  

t h e r e  h a s  b e e n  s o m e  k i n d  o f  p r e c e d e n t  set in th e  L o w e r  4 8  f o r  r e s e r v e d  

w a t e r  r i g h t s  on  p r i v a t e  I n d i a n  land s ,  and in N e w  M e x i c o  t h e r e  w a s  a cas e  

d e a l i n g  w i t h  p u e b l o s ,  w h i c h  are p a t e n t e d  l a n d s  r a t h e r  t h a n  t r u s t  l a n d s ,  so 

t h e r e  is s o m e  p r e c e d e n t .

M e a c h a m :  I w a n t  to f o l l o w  up  on  one s u g g e s t i o n  y o u  m a d e  t hat fits in w i t h  

s o m e t h i n g  L a r r y  D u t t o n  and I w e r e  d i s c u s s i n g  d u r i n g  the b r e a k .  iTiat is the 

u s e  o f  i n s t r e a m  f l o w  r e s e r v a t i o n  p o s s i b i l i t i e s  in A l a s k a ,  e i t h e r  in l i e u  of 

a b a s i n - w i d e  a d j u d i c a t i o n  or to f o r e s t a l l  the n e e d  for a b a s i n - w i d e  

a d j u d i c a t i o n  and s t i l l  a l l o w  w a t e r  p l a n n i n g  to go  on. I t h i n k  this is a 

g o o d  w a y  to go. I w o u l d  e n c o u r a g e  the s t a t e ,  if t h e y  f o l l o w  that 

p r o c e d u r e ,  to m a k e  s u r e  that the i n s t r e a m  f l o w  r e s e r v a t i o n  w a s  not s e e n  as 

a n  a l t e r n a t i v e  to b a s i n - w i d e  final a d j u d i c a t i o n  of the f e d e r a l  r i g h t  in 

t h a t  it w o u l d  be  s u p e r s e d e d  at a n y  t i m e  a c o m p r e h e n s i v e  b a s i n - w i d e  

a d j u d i c a t i o n  c a m e  along. O n e  of the a d v a n t a g e s  of i n s t r e a m  flow 

r e s e r v a t i o n  b y  f e d e r a l  a g e n c i e s  at this p o i n t  w o u l d  b e  that y o u  w o u l d n ' t  

h a v e  to d e a l  w i t h  the w h o l e  b a s i n ,  that y o u  c o u l d  d e a l  w i t h  on e  s t r e a m ,  

tha t  y o u  c o u l d  d e a l  w h e r e  the p r o b l e m s  a re m o s t  a c u t e  or  a p p e a r  to be 

b u i l d i n g  up, and y o u  c o u l d  u se that i n s t r e a m  f l o w  q u a n t i f i c a t i o n  for w a t e r  

p l a n n i n g  p u r p o s e s  to put e v e r y b o d y  e l s e  in the p r o p e r  o r d e r  and w i t h  the 

p r o p e r  q u a n t i t i e s  so the s t r e a m  w a s n ' t  o v e r a p p r o p r i a t e d .  P e r h a p s  this 

c o u l d  b e  u s e d  as a v i a b l e  a l t e r n a t i v e  to c o m p r e h e n s i v e  b a s i n - w i d e  

a d j u d i c a t i o n .  I t h i n k  s o m e  of the p r o b l e m s  d e a l i n g  w i t h  q u a n t i f i c a t i o n ,  

f i n d i n g  ou t  h o w  m u c h  w a t e r  is t h e r e  a nd h o w  m u c h  is n e c e s s a r y  to m a i n t a i n  

t he i n s t r e a m  flow, w o u l d  be q u i t e  s i m i l a r  to the s a m e  k i n d  of 

q u a n t i f i c a t i o n  and m e a s u r e m e n t  p r o b l e m s  t hat y o u  w o u l d  h a v e  in the 

b a s i n - w i d e  a d j u d u c a t i o n ,  e x c e p t  that y o u  w o u l d n ' t  h a v e  to d o  it on s u c h  a 

c o m p r e h e n s i v e  b a s i s .  W e  m i g h t  t r y  to find out w h a t  h a s  h a p p e n e d  in 

M o n t a n a ,  w h e t h e r  a ny of the f e d e r a l  a g e n c i e s  h a v e  u s e d  i n s t r e a m  f l o w s  as a 

m e a n s  to a v o i d  h a v i n g  to d o  a b a s i n - w i d e  a d j u d i c a t i o n  for a n u m b e r  o f  

y e a r s .
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L a n d o n :  I t h i n k  it h a s n ' t  b e e n  u sed v e r y  m u c h  b e c a u s e  of the o ld d a t e  of 

the r e s e r v a t i o n s ,  b e c a u s e  the r e s e r v a t i o n s  a g a i n  h a v e  the p r i o r i t y .

M e a c h a m :  T h e r e  a re no n e w  r e s e r v a t i o n s  in M o n t a n a ,  w h i l e  t h e r e  are m a n y  

h e r e  t h a t  y o u  w o u l d  o n l y  l o s e  5 y e a r s .  If t h e r e  h a s n ' t  b e e n  m u c h  

a p p r o p r i a t i o n  o n  th e  s t r e a m  to d a t e ,  that w o u l d n ' t  be  a r e a l  p r o b l e m .

L a n d o n :  T h a t ' s  r i g h t .  E s p e c i a l l y  b e c a u s e  this is a p e r m i t  s t a t e .  I 

d i d n ' t  g et a c h a n c e  to s t u d y  the A l a s k a  W a t e r  L a w  t oo c l o s e l y ,  b u t  y o u  h a v e  

a b e t t e r  i d e a  h e r e  w h o  a c t u a l l y  is a p p r o p r i a t i n g  t h a n  y o u  m i g h t  in o t h e r  

s t a t e s  w h e r e  y o u  d o n ' t  h a v e  a p e r m i t  s y s t e m .  It' s  e a s i e r  to fin d  the 

s t r e a m s  w h e r e  t h e  r e s e r v e d  w a t e r  r i g h t  is g o i n g  to b e  e q u i v a l e n t  to t he 

r e s e r v e d  r i g h t  b e c a u s e  t h e r e  jus t  a r e n ' t  a n y  s i g n i f i c a n t  p r i o r  

a p p r o p r i a t o r s .

D a v e  V a n d e r b r i n k :  Y o u  m e n t i o n e d  the S i e r r a  C l u b  e n t e r i n g  int o  a c a s e  in 

C o l o r a d o  in o r d e r  to g a i n  w a t e r  in the w i l d e r n e s s  a r ea. W h a t  s o r t  of a 

s i t u a t i o n  w o u l d  g i v e  r i s e  to t h a t ?  It w o u l d  s e e m  t h a t  t h e  w a t e r s  s t a r t  in 

w i l d e r n e s s  a r e a s  in a l m o s t  all c a s e s ,  and h o w  c o u l d  y o u  g e t  m o r e ?

L a n d o n :  Y o u  c a n  h a v e  d o w n s t r e a m  w i l d e r n e s s  a r e a s ,  I i m a g i n e ,  a re f a i r l y  

c o m m o n  in the G r e a t  B a s i n  s t a t e s .  I t h i n k  I h a v e  a c o p y  of that cas e  if 

y o u  a re i n t e r e s t e d .  It' s  jus t  out in the s l i p  o p i n i o n  r i g h t  now .  T h e  

a r g u m e n t  wa s  that S i e r r a  C l u b  a s s e r t e d  that t h e r e  w e r e  r e s e r v e d  r i g h t s  

a s s o c i a t e d  w i t h  c e r t a i n  w i l d e r n e s s  a r e a s ,  t h e r e  w a s  an a d j u d i c a t i o n  for the 

s t r e a m  t h a t  w e n t  t h r o u g h  t h o s e  w i l d e r n e s s  a r eas, a nd tha t  the f e d e r a l  

g o v e r n m e n t  h a d  not a s s e r t e d  a ny r i g h t s  for t h o s e  w i l d e r n e s s  p u r p o s e s .  T h e  

a r g u m e n t  w as t hat that w a s  an a b u s e  of d i s c r e t i o n  on  the p a r t  of the F o r e s t  

S e r v i c e .  T h a t  w a s  w h a t  w a s  u n d e r  r e v i e w .  T h e  c a s e  is s t i l l  o n g o i n g ,  so it 

is u n c l e a r  w h e r e  it w i l l  go f r o m  here.

V a n d e r b r i n k :  W o u l d  y o u  r e p e a t  the m e c h a n i c s  of the M o n t a n a  C o m m i s s i o n  

s y s t e m ?  H o w  e x a c t l y  d o e s  it w o r k ?

L a n d o n :  W h a t  M o n t a n a  d i d  w a s  it set up a p o l i c y ,  a c o m m i s s i o n .  I n s t e a d  of 

f i l i n g  l i t i g a t i o n ,  w e  w o u l d  g i v e  this c o m m i s s i o n  a c e r t a i n  n u m b e r  of y e a r s ,  

m a y b e  7 o r  8 y e a r s ,  to t r y  to c o m e  to n e g o t i a t i o n s  a l l  a r o u n d  the s t a t e ,  to 

k n o c k  out as m a n y  r i v e r s  as t h e y  c o u l d  t h r o u g h  n e g o t i a t i o n s .  At the end of 

t h a t  p e r i o d  the s t a t e  w o u l d  g o  in a nd f ile a d j u d i c a t i o n s  o n  t h o s e  r i v e r  

s y s t e m s  w h e r e  t h e y  c o u l d n ' t  c o m e  to an  a g r e e m e n t .

V a n d e r b r i n k :  It's the s a m e  s y s t e m  that any o t h e r  s t a t e  w o u l d  u se e x c e p t  

t h a t  all the d e t a i l s  are a g r e e d  to b e f o r e h a n d ,  d o  I u n d e r s t a n d  that 

c o r r e c t l y ?

L a n d o n :  I n s t e a d  of g o i n g  to c o u r t  and w o r k i n g  t h r o u g h  the a t t o r n e y  

g e n e r a l ' s  o f f i c e  and the s t a t e ,  t h e y  set up an i n d e p e n d e n t  b o dy. O n e  t h i n g  

t h a t  m i g h t  b e  a n  i n t e r e s t i n g  q u e s t i o n  tha t  y o u  m i g h t  w a n t  to e x p l o r e  w i t h  

the M o n t a n a  f o lks is h o w  t hey t h i n k  that w o r k e d  as far as d i d  the 

a d m i n i s t r a t i o n  t h i n k  t hat t h e y  h a d  lost c o n t r o l  of  thi s  s o m e h o w ?  I t's g o t  

to be a p p r o v e d  f i n a l l y  in a s t a t u t e  of the s t a t e ,  so the l e g i s l a t u r e  is 

a l w a y s  g o i n g  to be a b l e  to a s s e r t  c o n t r o l  at the end, b u t  w h a t  t h e y  do  is 

a v o i d  g o i n g  i n t o  c o u r t  e s s e n t i a l l y .
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V a n d e r b r i n k :  Is t h e r e  a n y  c a s e  w h e r e  that s y s t e m  has c o m p l e t e d  a c y c l e ?  

L a n d o n :  I t h i n k  t h e y  are c l o s e  in a n u m b e r  of a r eas.

M e a c h a m :  A b o u t  the w i l d e r n e s s  a r e a  s i t u a t i o n — I t h i n k  the S i e r r a  C l u b  was 

d i s m i s s e d  at o ne level of the p r o c e e d i n g s ,  the c o u r t  s aid that the y  d i d n ' t  

h a v e  s t a n d i n g  to a s s e r t  a f e d e r a l  r i g h t  w h e r e  the f e d e r a l  g o v e r n m e n t  i t s e l f  

h a d n ' t  a s s e r t e d  it, b u t  I ' m  sur e  S a n d y  W h i t e  w i l l  h a v e  s ome m o r e  

i n f o r m a t i o n  o n  that.

W h e r e  y o u r  q u e s t i o n  m a y  c o m e  up, D a v e ,  is t hat w h i l e  the n a t i o n a l  f o r e s t s  

in  C o l o r a d o  w e r e  c r e a t e d  a n u m b e r  of  y e a r s  ago, s o m e  of the w i l d e r n e s s  

a r e a s  a re o n l y  r e c e n t l y  d e s i g n a t e d .  If t h o s e  w i l d e r n e s s  a r e a s  c a n  be 

i m p l i e d  to h a v e  p u r p o s e s  tha t  w e r e  in a d d i t i o n  to the o r i g i n a l  n a t i o n a l  

f o r e s t  p u r p o s e s ,  t h e r e  m a y  be  an i n c r e m e n t  in a d d i t i o n a l  f e d e r a l  r e s e r v e d  

r i g h t s  that the feds m i g h t  be a b l e  to c l a i m  that tak e  p r i o r i t y  o v e r  a 

s u b s e q u e n t  a p p r o p r i a t i o n  d o w n s t r e a m ,  a nd if t h e y  d i d n ' t  a s s e r t  t h o s e  as 

p a r t  of the f o r e s t  r e s e r v e d  r i g h t ,  t h e n  the s u b s e q u e n t  a p p r o p r i a t o r s  

d o w n s t r e a m  w o u l d  be  g e t t i n g  w a t e r  tha t  c o u l d  h a v e  o t h e r w i s e  b e e n  c l a i m e d  as 

pa r t  of the w i l d e r n e s s ,  e v e n  t h o u g h  t h e y  are u p s t r e a m  f r o m  the d o w n s t r e a m  

u s e r s  in  s o m e  c a s e s .  B u t  I t h i n k  a lot of  the p r o b l e m  m a y  b e  t h ese 

t r a n s m o u n t a i n  d i v e r s i o n s  in C o l o r a d o  w h e r e  t h e y  are t a k i n g  w a t e r  f r o m  the 

h e a d w a t e r s  o f  on e  s i d e  o f  the d i v i d e  a nd p u t t i n g  t h e m  t h r o u g h  a t u n n e l  and 

t a k i n g  t h e m  to D e n v e r  and C o l o r a d o  S p r i n g s ,  so t h a t ' s  i n t e r c e p t i n g  the 

w a t e r  b e f o r e  it f l ows t h r o u g h  t he w i l d e r n e s s .

L a n d o n :  Y o u  a l s o  h a v e  in a lot of t h o s e  a r e a s — B L M  l a n d s — t h a t  end up 

b e i n g  w i l d e r n e s s .  T h e  w i l d e r n e s s  s y s t e m  d o w n  b e l o w  is m o r e . . . i f  y o u ' v e  got 

an a r e a  o f  5 s q u a r e  m i l e s  w i t h  no r o a d s  g o i n g  t h r o u g h  it, y o u  c o n s i d e r  it 

for i n c l u s i o n  in the w i l d e r n e s s ,  so y o u ' r e  not n e c e s s a r i l y  . . . i n  A N I L C A  

w e ' r e  m o r e  f a m i l i a r  w i t h  i n s t a n c e s  w h e r e  y o u ' v e  go t  a p a r k  or n a t i o n a l  

f o r e s t  and a c e r t a i n  part of it w i l l  be set a s i d e  as w i l d e r n e s s .

M e a c h a m :  B L M  l a n d s ,  o f  c o u r s e ,  w e r e  n e v e r  s u b j e c t  to a r e s e r v a t i o n ,  so 

o n c e  y o u ' v e  c r e a t e d  w i l d e r n e s s  o ut of B L M  land, d o e s  that i m p l y  

r e s e r v a t i o n ?  I a s s u m e  that if C o n g r e s s  d o e s  it, it p r o b a b l y  is.

L a n d o n :  Yes.

H e a c h a m :  I w a n t e d  to m e n t i o n  also, D a v e ,  that we  h a v e  a s y s t e m  in A l a s k a  

tha t  e v e n t u a l l y  m a y  be i n t e r p r e t e d  b y  the A l a s k a  Su p  -erne C o u r t ,  if it e v e r  

is p r e s e n t e d  w i t h  the q u e s t i o n ,  a s y s t e m  o f  s t a t e  r e s e r v e d  w a t e r  r i g h t s  as 

w e l l  as f e d e r a l ,  a nd that is b e c a u s e  the s t a t e  c o n s t i t u t i o n  in the w a t e r  

u s e  s e c t i o n ,  s t a t e s  that a ll w a t e r  a p p r o p r i a t i o n s  in the S t a t e  o f  A l a s k a  

are s u b j e c t  to the g e n e r a l  r e s e r v a t i o n  for fish and w i l d l i f e ,  and t h a t ' s  

n e v e r  r e a l l y  b e e n  q u a n t i f i e d .  O n e  a s p e c t  o f  t h a t  h a s  p r e s u m a b l y  o c c u r e d  in 

the o p p o r t u n i t y  to c r e a t e  i n s t r e a m  f l o w  r e s e r v a t i o n s .  I g u e s s  the 

a u t h o r i t y  to c r e a t e  i n s t r e a m  f l o w s  f or w i l d l i f e  p r e s e r v a t i o n  p u r p o s e s  as 

w e l l  as for o t h e r  p u r p o s e s  p r o b a b l y  a r i s e s  f r o m  that p r o v i s i o n  in the 

A l a s k a  C o n s t i t u t i o n .  W h e n  t he g o v e r n o r  c o n s i d e r s  c r e a t i n g  a r e c r e a t i o n a l
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r i v e r  s y s t e m  a c r o s s  C o o k  I n l e t  f r o m  A n c h o r a g e ,  o n e  of the a u t h o r i t i e s  he 

m a y  b e  a ble to r e l y  o n  to g u a r a n t e e  w a t e r  q u a l i t y  and w a t e r  q u a n t i t y  o v e r  

t h e r e  is t his i m p l i e d  s t a t e  r e s e r v a t i o n ,  t hat a n y  t i m e  the s t a t e  c r e a t e s  

s o m e t h i n g  l i k e  a r e s e r v e d  r i v e r  s y s t e m  that it t a k e s  a d v a n t a g e  o f  that

s t a t e  i m p l i e d  fish a n d  w i l d l i f e  r e s e r v e d  r i g h t  that is in the c o n s t i t u t i o n ,

s o  10 y e a r s  f r o m  n o w  w e  m a y  b e  t a l k i n g  a b o u t  q u a n t i f y i n g  s t a t e  r e s e r v e d  

r i g h t s ,  as w e l l  as f e d e r a l .

R y b a c h e k :  S e c t i o n  13 i n d i c a t e s  t hat all w a t e r s  o f  the s t a t e  are s u b j e c t  to 

a p p r o p r i a t i o n ,  so t h a t ' s  s o m e t h i n g  to t h i n k  a b o u t .  Y o u  m e n t i o n e d  the 

s u p r e m a c y  c l a u s e  i n  t h e  U . S .  C o n s t i t u t i o n .  C o u l d  y o u  c l a r i f y  t h a t ?

L a n d o n :  W h e n  t h e r e  is a c o n f l i c t  b e t w e e n  s t a t e  l a w  and f e d e r a l  law, 

f e d e r a l  law c o n t r o l s .  In o t h e r  w o r d s ,  if C o n g r e s s  says we w a n t  to r e s e r v e  

e n o u g h  w a t e r  for this p a r k  a nd w e  w a n t  this r i v e r  to f l o w  a n d  to h a v e  fis h  

in  it, it d o e s n ' t  m a t t e r  if, u n d e r  U t a h  law, y o u  c a n ' t  r e s e r v e  w a t e r  for 

fish. H e r e ' s  a n o t h e r  e x a m p l e ,  it o c c u r s  in a lot o f  i n s t a n c e s ,  if y o u  h a v e  

a l l o t m e n t s ,  C o n g r e s s  sets up a s y s t e m  for w i l l s  and i n t e s t a c y  for I n d i a n  

a l l o t m e n t s  a n d  it's i n c o n s i s t e n t  w i t h  th e  s t a t e  law. If tha t  I n d i a n  

a l l o t t e e  d i es, it's the f e d e r a l  l a w  that is g o i n g  to c o n t r o l .

R y b a c h e k :  W h e r e  d o e s  this c o m e  i n t o  the C o n s t i t u t i o n ?

L a n d o n :  It's p r o b a b l y  in A r t i c l e  IV, b u t  I ' m  not q u i t e  sure.

M e a c h a m :  T h a t  w a s  the b a s i s  for F e d e r a l i s m .
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TRANSCRIPT

M i c h a e l  D .  W h i t e ,  w a t e r  l a w  a t t o r n e y ,  D e n v e r ,  C o l o r a d o :

T h e r e  ar e  m o r e  u n a n s w e r e d  q u e s t i o n s  t h a n  a n s w e r e d .  W e  h a v e  a b o u t  75 y e a r s  

o f  e x p e r i e n c e  w i t h  r e s e r v e d  r i ghts. T he t h i n g  to r e m e m b e r  is that u n t i l  

a b o u t  1963, a c t u a l l y  1953, it w a s  a s s u m e d  that r e s e r v e d  r i g h t s  w e r e  

c r e a t u r e s  of I n d i a n  r e s e r v a t i o n s  only. It's o n l y  b e e n  s i n c e  the P e l t o n  D a m  

c a s e ,  t he F P ^  v. O r e g o n , a U.S. S u p r e m e  C o u r t  c a se, that w e  h a d  any 

c o n c e p t i o n  ?.t ail that t h e y  a p p l i e d  to n o n - I n d i a n  r e s e r v a t i o n s  or 

w i t h d r a w a l s ,  so the n o n - I n d i a n  r e s e r v e d  r i g h t s  g a m e  is a r e l a t i v e l y  y o u n g  

o n e .  I h a v e  p r e p a r e d  an o u t l i n e ,  c a l l e d  " R e s e r v e d  R i g h t  L i t i g a t i o n ,  

P r a g m a t i c  P e r s p e c t i v e s  f r o m  the S t a t e  V i e w p o i n t . "  Y o u  n o t i c e d  m y  n a m e  is 

n o t  on there. It's b e c a u s e  I s t i l l  am not c o u r a g e o u s  e n o u g h  to h o l d  m y s e l f  

o u t  as a n  e x p e r t .

I w a s  a s k e d  to c o m p a r e  the p r a c t i c a l  p r o g r e s s  o f  two r e s e r v e d  r i g h t  

a d j u d i c a t i o n s ,  o n e  in C o l o r a d o  and on e  in W y o m i n g .  T h e  W y o m i n g  cas e  is 

g e n e r a l l y  r e f e r r e d  to as t he " B i g  H o r n  A d j u d i c a t i o n " .  T h e  C o l o r a d o  c a s e  is 

u s u a l l y  r e f e r r e d  to as " D i v i s i o n  4, 5 a nd 6 c a s e "  or the "7 C o u r t s  c a s e " .

It e n d e d  up  b e i n g  U . S .  v. D e n v e r  or  D e n v e r  v. U.S. It d o e s n ' t  m a k e  a n y

d i f f e r e n c e  h o w  y o u  s a y  it b e c a u s e  b o t h  U.S. a nd D e n v e r  a p p e a l e d  and m y

f a m i l i a r i t y  w i t h  t h o s e  c a s e s  is t hat I w a s  c o u r t - a p p o i n t e d  M a s t e r  in the 

C o l o r a d o  c a se, a nd I w a s  the l a w y e r  for the S t a t e  of W y o m i n g  in the B i g h o r n  

c a s e ,  s o  I h a v e  s o m e  f a m i l i a r i t y  w i t h  the m i s t a k e s  w e  m a d e  t h e r e .  I 

s u p p o s e  if I h a d  to e n t i t l e  w h a t  I h a v e  to s a y  to you, it w o u l d  be " Two 

H o u r s  o f  B a d  N e w s . "  W h o e v e r  and w h e n e v e r  p e o p l e  g et i n v o l v e d  in r e s e r v e d  

r i g h t s  l i t i g a t i o n  t h e y  are g o i n g  to m a k e  m a j o r  m i s t a k e s .  No  w a y  y o u  can 

a v o i d  m i s t a k e s  w h e t h e r  it is l i t i g a t i o n  or  n e g o t i a t i o n .  T h e  o n l y  t h i n g  

th a t  y o u  all o u g h t  to be a n x i o u s  to do is to a v o i d  the m i s t a k e s  that we

m a d e .  I ' l l  t r y  to c o v e r  t h o s e  as I go  a l o n g .

T h e  t wo c a s e s  are b a s i c a l l y  d i a m e t r i c a l l y  o p p o s e d  in the w a y  t h e y  w e r e  

h a n d l e d .  T h i s  is all f r o m  the s t a t e ' s  v i e w p o i n t .  Let me b a c k  up and say 

s o m e t h i n g  a b o u t  r e s i z e d  r i g h t s  t h e m s e l v e s .  I r e a l l y  h a v e  no m a j o r  

d i f f e r e n c e  w i t h  the d e f i n i t i o n  and d e s c r i p t i o n  of r e s e r v e d  r i g h t s  that was 

g i v e n  thi s  m o r n i n g .  It's r e a l l y  a q u e s t i o n  o f  w h a t  the s y l l a b l e  y o u  put 

the e m p h a s i s  on.

O n  the front p a g e  of the o u t l i n e ,  the c r i t i c a l  i s sue is a m o u n t  in r e s e r v e d  

r i g h t  l i t i g a t i o n .  I t h i n k  w e  a g r e e  tha t  the a m o u n t  o f  r e s e r v e d  r i g h t  is 

t h a t  a m o u n t  n e c e s s a r y  to s e r v e  the p r i m a r y  p u r p o s e  or p u r p o s e s  of the 

r e s e r v a t i o n .  " N e c e s s a r y "  is a k e y  w o r d .  B ut t h e r e  a re o t h e r  k e y  w o r d s
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TRANSCRIPT

M i c h a e l  D.  W h i t e ,  w a t e r  l a w  a t t o r n e y ,  D e n v e r ,  C o l o r a d o :

T h e r e  a r e  m o r e  u n a n s w e r e d  q u e s t i o n s  t h a n  a n s w e r e d .  W e  h a v e  a b o u t  75 y e a r s  

o f  e x p e r i e n c e  w i t h  r e s e r v e d  r i g hts. Th e  t h i n g  to r e m e m b e r  is that u n t i l  

a b o u t  1963, a c t u a l l y  1953, it w a s  a s s u m e d  that r e s e r v e d  r i g h t s  w e r e  

c r e a t u r e s  of I n d i a n  r e s e r v a t i o n s  only. It's o n l y  b e e n  s i n c e  the P e l t o n  D a m  

c a s e ,  the F P C  v. O r e g o n , a U.S .  S u p r e m e  C o u r t  c a s e ,  that w e  h a d  a ny 

c o n c e p t i o n  at all that t h e y  a p p l i e d  to n o n - I n d i a n  r e s e r v a t i o n s  or 

w i t h d r a w a l s ,  so  the n o n - I n d i a n  r e s e r v e d  r i g h t s  g a m e  is a r e l a t i v e l y  y o u n g  

o n e .  I h a v e  p r e p a r e d  an o u t l i n e ,  c a l l e d  " R e s e r v e d  R i g h t  L i t i g a t i o n ,  

P r a g m a t i c  P e r s p e c t i v e s  f r o m  the S t a t e  V i e w p o i n t . "  Y ou noticecT m y  n a m e  is 

n o t  o n  t h ere. I t's b e c a u s e  I s t i l l  am not c o u r a g e o u s  e n o u g h  to h o l d  m y s e l f  

o u t  as a n  e x p e r t .

I w a s  a s k e d  to c o m p a r e  the p r a c t i c a l  p r o g r e s s  of t wo r e s e r v e d  r i g h t  

a d j u d i c a t i o n s ,  o n e  in C o l o r a d o  and one in W y o m i n g .  T h e  W y o m i n g  c ase is 

g e n e r a l l y  r e f e r r e d  to as t he " B i g  H o r n  A d j u d i c a t i o n " .  T h e  C o l o r a d o  c a s e  is 

u s u a l l y  r e f e r r e d  to as " D i v i s i o n  4, 5 and 6 c a s e "  or the "7 C o u r t s  c a s e " .

It e n d e d  u p  b e i n g  U . S .  v. D e n v e r  or D e n v e r  v. U.S. It d o e s n ' t  m a k e  a ny

d i f f e r e n c e  h o w  y o u  s a y  it b e c a u s e  b o t h  U.S. and D e n v e r  a p p e a l e d  and m y

f a m i l i a r i t y  w i t h  t h o s e  c a s e s  is that I w a s  c o u r t - a p p o i n t e d  M a s t e r  in the 

C o l o r a d o  c a se, and I w a s  the l a w y e r  for the S t a t e  of W y o m i n g  in the B i g h o r n  

c a s e ,  so  I h a v e  s o m e  f a m i l i a r i t y  w i t h  the m i s t a k e s  w e  m a d e  t h e r e .  I 

s u p p o s e  if I h a d  to e n t i t l e  w h a t  I h a v e  to s a y  to you, it w o u l d  be " T w o  

H o u r s  o f  B a d  N e w s . "  W h o e v e r  and w h e n e v e r  p e o p l e  g et i n v o l v e d  in r e s e r v e d  

r i g h t s  litigat: . t h e y  are g o i n g  to m a k e  m a j o r  m i s t a k e s .  No w a y  y o u  car

a v o i d  m i s t a k e s  w h e t h e r  it is l i t i g a t i o n  or n e g o t i a t i o n .  T h e  o n l y  t h i n g  

t h a t  y o u  all o u g h t  to be a n x i o u s  to do is to a v o i d  the m i s t a k e s  that we

m a d e .  I ' l l  t r y  to c o v e r  t h o s e  as I go a l ong.

T h e  t w o  c a s e s  are b a s i c a l l y  d i a m e t r i c a l l y  o p p o s e d  in the w a y  t h e y  w e r e  

h a n d l e d .  T h i s  is all f r o m  the s t a t e ' s  v i e w p o i n t .  L et m e  b a c k  up and say 

s o m e t h i n g  a b o u t  r e s e r v e d  r i g h t s  t h e m s e l v e s .  I r e a l l y  h a v e  no m a j o r  

d i f f e r e n c e  w i t h  the d e f i n i t i o n  and d e s c r i p t i o n  of r e s e r v e d  r i g h t s  that w as 

g i v e n  thi s  m o r n i n g .  It's r e a l l y  a q u e s t i o n  of  w h a t  the s y l l a b l e  y o u  put 

the e m p h a s i s  on.

O n  the f r ont p a g e  of the o u t l i n e ,  the c r i t i c a l  i s s u e  is a m o u n t  in r e s e r v e d  

r i g h t  l i t i g a t i o n .  I t h i n k  w e  a g r e e  that the a m o u n t  o f  r e s e r v e d  r i g h t  is 

t h a t  a m o u n t  n e c e s s a r y  to s e r v e  the p r i m a r y  p u r p o s e  or p u r p o s e s  of the 

r e s e r v a t i o n .  " N e c e s s a r y "  is a k e y  w o r d .  Bu t  t h e r e  a re o t h e r  k e y  w o r d s
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w h i c h  y o u  o u g h t  to r e m e m b e r .  T h o s e  k e y  w o r d s  are " m eet the m i n i m a l  

ni-eds." So " m i n i m a l "  y o u  m i g h t  as w e l l  r e m e m b e r .  A n o t h e r  o n e  is m a k e  s u r e  

t h a t  the p r i m a r y  r e s e r v a t i o n  p u r p o s e  is not " e n t i r e l y  d e f e a t e d . "  " M i n i m a l "  

a n d  " e n t i r e l y  d e f e a t e d "  a r e  t he w o r d s  t h e  c o u r t s  use. O f t e n  w e  g e t  s p o o k e d  

b y  r e s e r v e d  r i g h t s  w h e n  we  d o n ' t  h a v e  to b e c a u s e  t h e y  m a y  not be the b o o g e y  

m a n  w e  t h i n k  t h e y  a r e  if w e  r e m e m b e r  t h a t  t h e y  a r e  o n l y  to s e r v e  m i n i m a l  

n e e d s  a s s o c i a t e d  w i t h  the p r i m a r y  p u r p o s e s  of the r e s e r v a t i o n ,  and i n s u r e  

t h a t  t h e  p r i m a r y  p u r p o s e s  o f  t he r e s e r v a t i o n  a re not e n t i r e l y  d e f e a t e d .

W h a t  r e s e r v e d  r i g h t s  are, in a b r o a d  c o n c e p t u a l  w ay, is an i n s u r a n c e  

p o l i c y ,  to i n s u r e  that w h e r e  w a t e r  r i g h t s  a r e  n ot p r o v i d e d  b y  the f e d e r a l  

g o v e r n m e n t  u n d e r  s t a t e  law, a n d  w h e r e  w a t e r  is a b s o l u t e l y  e s s e n t i a l  to the 

c o n t i n u e d  v i t a l i t y  o f  t h a t  l a n d  r e s e r v a t i o n ,  t h e r e  is an e s c a p e — t h e r e  is 

a n  in j r a n c e  p o l i c y  that p r o v i d e s  that w a t e r  u n d e r  the r e s e r v e d  r i ght 

d o c t r i n e .

T h e s e  w o r d s  a re fa r  b e t t e r  t h a n  the w o r d  " r e a s o n a b l e "  t hat m o s t  l a w y e r s  

l o v e  to u se b e c a u s e  t h e y  do h a v e  s o m e  p r a c t i c a l  d e f i n i t i o n s  in the case 

law. T h e r e  is no  o n e  p l a c e  y o u  c a n  g o  a nd l e a r n  all a b o u t  r e s e r v e d  r i g h t s  

b e c a u s e  t h e r e  is no s t a t u t e  that t e l l s  y o u  a b o u t  them, t h e r e ' s  no one cas e  

t h a t  t e l l s  y o u  a b o u t  them. I h a v e  f o u r  g r e e n  v o l u m e s  that c o l l e c t  c a s e s  

t h r o u g h  1 9 8 3  i n  c h r o n o l o g i c a l  o r d e r  that w e  h a v e  u s e d  and h a d  u s e d  a g a i n s t  

us d u r i n g  the las t  12 or 15 y e a r s  o f  r e s e r v e d  r i g h t  l i t i g a t i o n .  I ' v e  g ot 

to sa y  that two y e a r s  a go w h e n  we  b o u n d  t h o s e ,  I w a s  a b s o l u t e l y  c e r t a i n  

t h a t  w e  h a d  e v e r y  c a s e  p o s s i b l y  i n v o l v e d ,  a nd not t wo w e e k s  a f t e r  t h e y  w e r e  

b o u n d ,  we  f o u n d  m o r e  c a s e s  that a re in a s u p p l e m e n t a l  n o t e b o o k .  But that 

g i v e s  y o u  an  i d e a  o f  th e  m a g n i t u d e  a nd d i v e r s i t y  o f  the k i n d s  o f  a u t h o r i t y  

y o u  h a v e  to go  to w h e n  y o u  w o r r y  a b o u t  r e s e r v e d  r i g h t s .

" M i n i m a l "  and " e n t i r e l y  d e f e a t e d "  are w o r d s  of art, and t h e y  are w o r d s  that 

y o u  o u g h t  to r e m e m b e r  b e c a u s e  t h e y  i m p o s e  a s u b s t a n t i a l  l i m i t a t i o n  o n  the 

r e s e r v e d  r i ght. S o m e o n e  this m o r n i n g  s a id, " P l e a s e  r e m e m b e r  that the 

q u a n t i f i c a t i o n  o f  the r e s e r v e d  r i g h t  m a y  n o t  be t h e  e n d  r e s u l t  o f  w h a t  the 

r e s e r v e d  r i g h t  a c t u a l l y  is in t e r m s  of an  a d j u d i c a t i o n  or s e t t l e m e n t . "

T h e s e  t w o  w o r d s  r e a l l y  c r e a t e  t h a t  d i f f e r e n c e  b e t w e e n  the c l a i m  and the 

e v e n t u a l  a w a r d  or n e g o t i a t e d  d e a l  b e c a u s e  q u a n t i f i c a t i o n  of  r e s e r v e d  r i g h t s  

b y  f e d e r a l  a g e n c i e s  t e n d  to o p t i m i z e  th e  f u n c t i o n i n g  o f  the r e s e r v a t i o n ,  o r  

to p r e s e r v e  the r e s e r v a t i o n  in its n a t u r a l  c o n d i t i o n ,  w h i l e  w h a t  a c o urt 

w i l l  a w a r d  is not an  o p t i m a l  n u m b e r ,  not a p r e s e r v a t i o n  n u m b e r ,  b u t  

" m i n i m a l "  n e e d s ,  e n o u g h  w a t e r  to m a k e  s u r e  the p u r p o s e s  are not " e n t i r e l y  

d e f e a t e d ."

O n e  o f  the t h i n g s  tha t  s p o o k s  m o s t  o f  us in the r e s e r v e d  r i ght b u s i n e s s  

w h e n  we s t a r t  the n e g o t i a t i o n  p r o c e s s  and the l i t i g a t i o n  p r o c e s s  is the 

r e m a r k a b l e  n a t u r e  o f  the c l a i m s  that are m a d e  up front b y  t he U n i t e d  

S t a t e s .  Y o u  h a v e  to r e m e m b e r  that the r e s e r v e d  r i g h t s  l i t i g a t i o n  or 

n e g o t i a t i o n  is l i k e  b u y i n g  a h o r s e .  T h e  s e l l e r  s t a r t s  h i g h  and the b u y e r  

s t a r t s  low. S o m e w h e r e  y o u  m e e t  in the m i d d l e .

Y o u  nee d  not be s u r p r i s e d  or set o f f  at the o r i g i n a l  o f f e r  by  the s e l l e r .

T h e  U n i t e d  S t a t e s  is h i g h .  L e t  m e  g i v e  y o u  an  e x a m p l e .  In the B i g  H o r n  

. U j u d i c a t i o n  t hat we are g o i n g  to t a l k  a b o u t ,  the l o w e r  en d  of B o y s e n  (?) 

R e s e r v o i r ,  the v i r g i n  f l o w  o f  th e  W i n d  R i v e r  w a s  1.6 m i l l i o n  a c r e - f e e t .



T h e  c l a i m s  of  the U.S .  w e r e  a b o u t  2 . 4  m i l l i o n  a c r e - f e e t .  T h e  a m o u n t  of the 

r e s e r v e d  r i g h t s  tha t  w e r e  a w a r d e d  b y  the c o u r t  and a r r i v e d  at t h r o u g h  

n e g o t i a t i o n s  w a s  a b o u t  4 0 0 , 0 0 0  a c r e - f e e t .  E v e n  t h e r e  on the a w ard the 

c o u r t  d i d n ' t  r e a l l y  a p p l y  the " m i n i m a l "  and " e n t i r e l y  d e f e a t e d "  s t a n d a r d s .  

T h a t ' s  o n e  of  the i s s u e s  that is g o i n g  up on  a p p e a l .  So w h e n  y o u  t alk 

a b o u t  q u a n t i f i c a t i o n  o f  f e d e r a l  r e s e r v e d  r i g h t s ,  r e m e m b e r  s t a n d a r d s . a n d  

r e m e m b e r  the e f f e c t  of t h o s e  s t a n d a r d s ,  b e c a u s e  w h e n  y o u  a p p l y  those 

s t a n d a r d s  to the c l a i m s  or the q u a n t i f i c a t i o n  b y  the a g e n c y ,  g e n e r a l l y  t h e y  

a r e  r e d u c e d  s u b s t a n t i a l l y .  D o n ' t  be s u r p r i s e d  if the i n i t i a l  c l a i m s  are

E x p e c t  t h e m  to be h i g h ,  b e c a u s e  the a g e n c y  f o l k s  w o u l d n ' t  

job if t h e y  w e r e n ' t  h i g h .

O n e  o t h e r  t h i n g — h o w  the r e s e r v e d  r i g h t s  are a d m i n i s t e r e d .  U s u a l l y ,  at 

l e a s t  in the w e s t e r n  L o w e r  48, a d m i n i s t r a t i o n  h a s  b e e n  the p r o v i n c e  of the 

s t a t e ,  e x c e p t  w i t h  r e s p e c t  to I n d i a n  r e s e r v a t i o n s .  T h e r e  the s u b j e c t  

r e m a i n s  u p  in the air. T h a t ' s  r e a l l y  the r e i j i t  of w h a t  are c a l l e d  

" d i s c l a i m e r  p r o v i s i o n s "  in s t a t e  c o n s t i t u t i o n s  and w as a d d r e s s e d  in the 

A d s o n  (?) c a s e  as a f e d e r a l  i s s u e  b a s e d  o n  s t a t e  c o n s t i t u t i o n a l  l a w  on a 

s t a t e  by s t a t e  b a s i s .  A d s o n  (?) b a s i c a l l y  s a i d  the d i s c l a i m e r  p r o v i s i o n s  

d i d  n o t  k e e p  I n d i a n  r e s e r v e d  r i g h t s  f r o m  b e i n g  a d j u d i c a t e d  in s t a t e  c o u r t .  

N o w  the i s s u e  is g o i n g  to be  w h e t h e r  or not t h e y  c a n  be  a d m i n i s t e r e d  b y  the 

s t a t e .  T h a t ' s  b e i n g  d e a l t  w i t h  b y  t he s t a t e  s u p r e m e  c o u r t s .

N o w  l e t ' s  t a l k  a b o u t  t h e s e  two c a s e s .  C o l o r a d o  f i r s t . . . h e r e  w e  h a v e  t w o  

c a s e s ,  th e  C o l o r a d o  a d j u d i c a t i o n  in w h i c h  the s t a t e  h a d  v e r y  l i t t l e  

i n v o l v e m e n t ,  a n d  the W y o m i n g  a d j u d i c a t i o n  w h e r e  t he s t a t e  h a d  a l m o s t  t o t a l  

c o n t r o l .  F o r  s t a r t e r s ,  I o u g h t  to c o m p a r e  C o l o r a d o ,  W y o m i n g  and M o n t a n a .

If  y o u  t a k e  t h e  a m o u n t  of s t a t e  i n v o l v e m e n t  a nd a dd t he a m o u n t  of p r i v a t e  

i n v o l v e m e n t ,  C o l o r a d o ' s  i n v o l v e m e n t  of  the s t a t e  w as p r o b a b l y  5% or less. 

P r i v a t e  i n v o l v e m e n t  w a s  9 5 %  or m o r e .  j*n W y o m i n g ,  s t a t e  i n v o l v e m e n t  w a s  

a r o u n d  98%, p r i v a t e  2%. T h a t  w a s  an i m p o r t a n t  2 %  b e c a u s e  e v e r y t h i n g  the 

s t a t e  d i d  w a s  c l e a r e d  w i t h  p r i v a t e  p a r t i e s .  In M o n t a n a ,  the s t a t e  

i n v o l v e m e n t  w a s  1 0 0 %  a n d  p r i v a t e  0%. Y o u  m a y  ask w h y  d i d  M o n t a n a  go to the 

w  . c o m p a c t  a p p r o a c h ?  I ' m  not in a p o s i t i o n  to s a y  a u t h o r i t a t i v e l y ,  I t h i n k

y o u ' l l  find t hat the c o m p a c t  a p p r o a c h  w a s  d e s i g n e d  to r e a c h  that p r e c i s e  

r e s u l t  so tha t  the p r i v a t e  p a r t i e s  d i d n ' t  m e s s  up the d e a l ,  b e c a u s e  if y o u  

s u b j e c t  the c o m p a c t  to c o u r t  s c r u t i n y  w i t h  p r i v a t e  p a r t i e s  c o m i n g  in to 

d e f e n d  t h e i r  i n t e r e s t ,  the c o m p a c t  f a l l s  a p a r t .  T he c o m p a c t  is o n l y  g o o d  

w h e n  y o u  h a v e  a d e a l  b e t w e e n  the U n i t e d  S t a t e s  and the s t a t e .  W h e n  p r i v a t e  

p a r t i e s  c o m e  in, t h e i r  i n t e r e s t s  m a y  not c o i n c i d e  e x a c t l y  w i t h  that o f  the 

s t a t e .  T h a t ' s  on e  r e a s o n  that M o n t a n a  w e n t  to the c o m p a c t  a p p r o a c h .

In C o l o r a d o ,  h o w  d i d  thi s  a d j u d i c a t i o n  get s t a r t e d ?  Y o u  m a y  be a s k i n g  

y o u r s e l v e s  w h e t h e r  y o u  e v e n  w a n t  to t h i n k  a b o u t  a d j u d i c a t i o n .  In C o l o r a d o  

t h e y  d i d n ' t  h a v e  tha t  l u x u r y .  T h e y  h a d  an i n t e r e s t i n g  s i t u a t i o n — th e  s t a t e  

is a r e c t a n g l e  w i t h  t he c o n t i n e n t a l  d i v i d e  g o i n g  d o w n  the m i d d l e .  D e n v e r  

h a s  7 0% o f  the p o p u l a t i o n  and 3 0 %  of  the w a t e r ,  so it has to go s o m e p l a c e  

e l s e  f o r  w a t e r  a nd w h a t  it d i d  w a s  d e v e l o p  a s e r i e s  o f  c o l l e c t i o n  s y s t e m s  

in th e  n a t i o n a l  f o r e s t  in the 1 9 2 0 ' s ,  and c o l l e c t  w a t e r  f r o m  the 

h e a d w a t e r s  o f  t h e s e  s t r e a m s  a n d  s h o o t  it u n d e r  the m o u n t a i n s  b y  t u n n e l s .

T h e y  h a d  p e r f e c t e d  w a t e r  r i g h t s  u n d e r  C o l o r a d o  s t a t e  l a w  w i t h  r o u g h l y  1920 

a n d  l a t e r  p r i o r i t y  d a t e s .  T h e  f o lks o n  the w e s t e r n  s l o p e  w h e r e  t h e s e  

r i v e r s  c o m e  out w e r e  s a y i n g ,  " D e n v e r  h a s  b a s i c a l l y  d e p r i v e d  us of o ur 

c a p i t a l  g a i n .  W e  e x p e c t  to h a v e  no  w a t e r  f or o u r  f u t u r e  d e v e l o p m e n t .  H o w  

a r e  we g o i n g  to d e a l  w i t h  this s i t u a t i o n ? "

o r i g i n a l l y  h i g  

b e  d o i n g  t h e i r
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A  v e r y  c l e v e r  l a w y e r  b y  the n a m e  of K e n  M a l c o l m  in G l e n w o o d  S p r i n g s  said, 

" T h e r e  is a w a y  w e  c a n  u se r e s e r v e d  r i g h t s  g e n e r a l l y  to s c r e w  them. T h e  

n a t i o n a l  f o r e s t  is l o c a t e d  a l o n g  the h e a d w a t e r s  of t h e s e  r i v e r s .  T h e  

n a t i o n a l  f o r e s t  h a d  p r i o r i t y  d f L e s  1 9 0 7  a n d  1 9 0 3 .  If w e  c o u l d  h a v e  m i n i m u m  

i n s t r e a m  f l o w s  in t h o s e  n a t i o r a l  f o r e s t s  as r e s e r v e d  r i g h t s ,  t h e y  w o u l d  

h a v e  l v 0 7  p r i o r i t y  d a t e s .  Thf.y w o u l d  c a l l  o u t  D e n v e r ' s  t r a n s m o u n t a i n  

d i v e r s i o n s .  T h e  w a t e r  w o u l d  h a v e  to be left in the s t r e a m  that c o m e s  out 

o f  t he b o t t o m  o f  t h o s e  n a t i o n a l  f o r e s t s  a nd t h a t  w i l l  a l l o w  t he w a t e r  that 

is t h e r e  to be u s e d  b y  us o n  t he w e s t e r n  s l o p e . "

D e n v e r  o b v i o u s l y  w a s n ' t  e x c i t e d  a b o u t  t he i d e a .  T h e  w e s t e r n  s l o p e  was the 

d e l i g h t e d ,  s o  M a l c o l m  j o i n e d  t he U n i t e d  S t a t e s  as a p r i v a t e  p a r t y .  He 

f i r s t  j o i n e d  the U n i t e d  S t a t e s  in a l i t t l e  ( s i c )  w a t e r  d i s t r i c t  h e r e ,  and 

t he U n i t e d  S t a t e s ,  o f  c o u r s e ,  s q u e a l e d  l i k e  a s t u c k  pig .  It d i d n ' t  w a n t  to 

q u a n t i f y  the w a t e r  r i g h t s  and e v e r y b o d y  e l s e  o n  the w e s t e r n  s l o p e  said, 

" T h i s  is a g o o d  i d e a " ,  so  t h e y  j o i n e d  w i t h  t h r e e  m o r e  l i t t l e  w a t e r  

d i s t r i c t s .  A n d  m o r e  f o l k s  s a id, " T h i s  is a g r e a t  i d e a . "  T h e  s t a t e ,  b y  the 

w a y ,  a l l  t h i s  t i m e  is s i t t i n g  o n  its h a n d s .  W i t h i n  8 - 1 0  m o n t h s  y o u  h a v e  

th e  a r e a  b a s i c a l l y  w e s t  of t he c o n t i n e n t a l  d i v i d e ,  a b o u t  h a l f  the s t a t e ,  

i n v o l v e d  in  that a d j u d i c a t i o n .  T h e  s t a t e  i t s e l f  h a d n ' t  d o n e  a t h i n g .  It 

w a s  all a n t i - D e n v e r  and an  a n t i - e a s t e r n  s l o p e  m o v e m e n t .  Y o u  m a y  h a v e  h e a r d  

a b o u t  t he C o l o r a d o  B i g  T h o m p s o n  p r o j e c t  t h a t  s e r v e s  t he n o r t h e a s t e r n  p a r t  

o f  the s t a t e ,  it w a s  a l s o  a t a r g e t .  T h e n  t h e r e  w a s  the F r y i n g  P a n - A r k a n s a s

p r o j e c t ,  a n o t h e r  b a s i c a l l y  B u r e a u  p r o j e c t  t h a t  s e r v e s  t he s o u t h e a s t e r n  p art

o f  the s t a t e  w h i c h  w a s  a l s o  a t a r g e t .  So C o l o r a d o ' s  l i t i g a t i o n  d i d n ' t  

b e g i n  b y  c o n s c i o u s  d e c i s i o n  b y  s t a t e  p o l i c y  m a k e r s .  It w a s  s t a r t e d  

b a s i c a l l y  as a tool to f a c i l i t a t e  p r i v a t e  and m u n i c i p a l  w a t e r  w a r s .

I t h i n k  I'l l  d e a l  w i t h  the C o l o r a d o  c a s e  f i r s t .  T h e r e  a re l e s s o n s  to be 

l e a r n e d  f r o m  C o l o r a d o .  W i t h o u t  s t a t e  c o n t r o l ,  t h i n g s  g e t  o u t  o f  c o n t r o l  

a nd y o u  e n d  up w i t h  a d j u d i c a t i o n s  that m a k e  no s e n s e  f r o m  a s t a t e  p o l i c y  

b a s i s ,  w h i c h  m a y  m a k e  s p l e n d i d  s e n s e  f r o m  a p r i v a t e  w a t e r  u s e r  b a s i s .  A n d  

t he s t a t e  r e m a i n e d  p a s s i v e  t h r o u g h  two t r i p s  to the U . S .  S u p r e m e  C o u r t  and 

t w o  t r i p s  to t he C o l o r a d o  S u p r e m e  C o u r t .  It t u r n e d  o u t  to be an  e ast 

s l o p e - w e s t  s l o p e  f i ght in w h i c h  the U n i t e d  S t a t e s  l o o k e d  a r o u n d  for f r i e n d s

a n d  f o u n d  n o ne. N e e d l e s s  to s a y  it d i d n ' t  c o s t  the s t a t e  v e r y  m u c h

m o n e y — at least yet. T h e r e  a re a b s o l u t e l y  no b e n e f i t  s p i n o f f s  to the 

s t a t e .  W e  o f t e n  t a l k e d  a b o u t  o u r  n a t i o n a l  s p a c e  p r o g r a m  h a v i n g  s p i n o f f s  to 

o u r  e c o n o m y .  T h e  s a m e  t h i n g  is t r u e  in s t r e a m w i d e  a d j u d i c a t i o n .  It has a 

t r e m e n d o u s  p o t e n t i a l  for s p i n o f f s  to t h e  s t a t e ,  b u t  in C o l o r a d o  t h e r e  is 

n o n e  b e c a u s e  the s t a t e  d i d  n o t h i n g .  It w a s  t r i e d  at the l e i s u r e  of the 

p r i v a t e  l a w y e r s  i n v o l v e d .  T h e  c a s e  h a s  b e e n  g o i n g  o n  f or 17 y e a r s  and it 

is far f r o m  f i nal r e s o l u t i o n .

L e t ' s  t u r n  to the B ig H o r n  A d j u d i c a t i o n .  L e t  m e  t e l l  y o u  h o w  that got 

s t a r t e d .  It w as s t a r t e d  in r e a c t i o n  to t h e  I n d i a n s  o n  t h e  W i n d  R i v e r  

I n d i a n  R e s e r v a t i o n  in W y o m i n g ,  the A r a p a h o e  a nd S h o s h o n e  t r i b e s .  T w o  

t h i n g s  h a p p e n e d . . .the j o i n t  t r i b a l  c o u n c i l s  a d o p t e d  a r e s o l u t i o n  in 1975 

t hat s a i d  t h e y  c l a i m e d  all t he w a t e r  t h a t  is o n  the »*>servation. E v e r y b o d y  

t h o u g h t  t h e y  w e r e  j u s t  b l o w i n g  s m o k e  a nd w e  w o n ' t  _ y  a b o u t  it. T h e n  in 

1976, S e p t e m b e r ,  the c i t y  of  R i v e r t o n  d e c i d e d  to e x p a n d  its m u n i c i p a l  w a t e r
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s u p p l y .  It n e e d e d  e i t h e r  f e d e r a l  f u n d i n g  or f e d e r a l  loa n  guar/" " f ees and 

h a d  g o t t e n  t h e m  l i n e d  up for the e x p a n s i o n  of t h e i r  w a t e r  s y s t e m  w h e n  the 

c i  c o u n c i l  got a l e t t e r  f r o m  the t r i b a l  c o u n c i l  that said, " E x p a n d  the 

s y s t e m  at y o u r  o w n  p e r i l .  W e  o w n  all the g r o u n d  w a t e r  and if y o u  d r i l l  a ny 

m o r e  w e l l s  y o u  c a n  p u m p  t h e m  u n t i l  we need the w a t e r  but d o n ' t  c o u n t  on

c o n t i n u i n g  a v a i l a b i l i t y  of  the w a t e r . "  As s o o n  as that l e t t e r  w a s

r e c e i v e d ,  the f e d e r a l  i n v o l v e m e n t  in f i n a n c i n g  d r i e d  up and the m a y o r  was 

o n  t h e  p h o n e  s c r e a m i n g  at the g o v e r n o r  and y o u  c a n  i m a g i n e  w h a t  h a p p e n e d  

t h e n .  T h e  o n l y  q u e s t i o n  t h e n  w a s  " H o w  s o o n  c a n  we get t h i n g s  s t a r t e d ? "

To  hi s  e v e r  l i v i n g  c r e d i t ,  the a t t o r n e y  g e n e r a l  as w e l l  as the g o v e r n o r  and 

t h e  s t a t e  e n g i n e e r  sa t  d o w n  a nd s a i d  " D o  w e  r e a l l y  w a n t  to s t a r t  o n e ? "  T h e  

c o n c l u s i o n  w a s  yes. It w a s  a t h o u g h t  out d e c i s i o n .  T h e  r e a s o n  they

d e c i d e d  to  go  w a s  n o t  j u s t  b e c a u s e  of  the f e d e r a l  r e s e r v e d  r i g h t  c l a i m ,  b u t

b e c a u s e  W a t e r  D i v i s i o n  3, the B i g  H o r n  B a s i n  in w h i c h  the I n d i a n  

r e s e r v a t i o n  is l o c a t e d ,  h a d  b e e n  an a d m i n i s t r a t i v e  m e s s  for y e a r s  in t e r m s  

o f  the w a t e r  r i g h t s  i n v o l v e d .  T h i s  b a s i n  r uns a l o n g  the e a s t e r n  e d g e  of 

Y e l l o w s t o n e  N a t i o n a l  P a r k  an d  i n t o  M o n t a n a .  O n e  o f  the i n t e r e s t i n g  

q u e s t i o n s  to fil e  a w a y  and r e m e m b e r  tha t  y o u  h e a r d  it 10 y e a r s  fro m  n o w  

is, w h a t  e f f e c t s  a r e  a n y  c o m p a c t s  w h i c h  M o n t a n a  m a y  e v e r  g e t  n e g o t i a t e d  

w i t h  the I n d i a n s  and f e d e r a l  g o v e r n m e n t  g o i n g  to h a v e  on  i n t e r s t a t e  

s t r e a m s ?  It's no t  a p r o b l e m  that y o u  h a v e ,  b u t  t he s t a t e s  that s u r r o u n d  

M o n t a n a  are s i t t i n g  b a c k  and s m i r k i n g ,  s a y i n g ,  " Y o u  g u y s  go a h e a d  and cut 

y o u r  d e a l  w i t h  the I n d i a n s  but its not g o i n g  to a f f e c t  the s u r r o u n d i n g  

s t a t e s ."

T h a t ' s  the w a y  the a d j u d i c a t i o n  was b r o u g h t  to this d i s c r e e t  b a s i n ,  w h e r e  

w e  h a v e  a f e d e r a l  r e s e r v e d  r i g h t s  p r o b l e m  and w h e r e  t h e r e  w e r e  real 

p r o b l e m s  w i t h  s t a t e  w a t e r  r i g h t s .  T h e  f u n d a m e n t a l  c o n c e r n  there was that 

t h e  s t a t e  h a d  s t a r t e d  a w a t e r  d e v e l o p m e n t  fund a nd h a d  s e v e r a l  m i l l i o n  

d o l l a r s  p r o g r a m m e d  for that fund to d e v e l o p  the r e m a i n i n g  w a t e r  in that 

s t a t e .  U n t i l  t h e y  f i g u r e d  out t he f e d e r a l  r e s e r v e d  r i g h t s  and g o t  its o w n  

h o u s e  in o r d e r  in t e r m s  of w a t e r  r i g h t s ,  it wa s  i m p o s s i b l e  to s p end that

m o n e y  w i t h  a n y  d e g r e e  o f  a s s u r a n c e  tha t  the p r o j e c t s  that w e r e  f u n d e d  w o u l d

a c t u a l l y  p r o d u c e  w a t e r .  So the d e c i s i o n  to go w a s  a two p r o n g e d  d e c i s i o n  

a n d  it d i d  go.

W y o m i n g  h a d  th e  p r o b l e m  s i m i l a r  to A l a s k a ' s .  It h a s  b a s i c a l l y  a p e r m i t  

s y s t e m  w i t h  the a p p r o p r i a t i o n  d o c t r i n e .  F r a n k  T r e l e a s e ,  w h o  w a s  D e a n  of 

L a w  o f  t he U n i v e r s i t y  o f  W y o m i n g ,  h e l p e d  d r a f t  th e  A l a s k a n  s t a t u t e ,  so 

t h e r e  a re r e m a r k a b l e  s i m i l a r i t i e s .  So we  sat d o w n  and t h o u g h t ,  " W e  are 

g o i n g  to s t a r t  a n  a d j u d i c a t i o n .  Do w e  h a v e  a s t a t u t e  that a l l o w s  us to do

i t ? "  W e  c a m e  to the c o n c l u s i o n  t hat we d i d n ' t  and we  h a d  to h a v e  one.

A b o u t  N o v e m b e r ,  the d e c i s i o n  w a s  m a d e  to go. W e  d r a f t e d  t h r e e  or fou r  

d i f f e r e n t  a l t e r n a t i v e  a p p r o a c h e s ,  m e t  w i t h  the j o i n t  l e a d e r s h i p  of the 

W y o m i n g  l e g i s l a t u r e ,  d i s c u s s e d  the a l t e r n a t i v e s .  T h e r e  w e r e  t h r e e  

s i g n i f i c a n t  p i e c e s  o f  l e g i s l a t i o n  to p i c k  from. P r e d i c t a b l y ,  t h e y  p i c k e d  

t he s h o r t e s t  o ne, a n d  it t u r n e d  o u t  to be an  a m e n d m e n t  to the D e c l a r a t o r y  

J u d g e m e n t  Act tha t  w a s  s i g n e d  on J a n u a r y  22, 1977, and we  filed a 2 3 , 0 0 0  

p a g e  c o m p l a i n t  o n  J a n u a r y  24. T h e  U n i t e d  S t a t e s  s a i d  that t h e y  h a d  b e e n  

s a n d b a g g e d .  So t h a t ' s  h o w  the c a s e  got s t a r t e d .  It wa s  a c a l c u l a t e d  

d e c i s i o n  t hat t o o k  s e v e r a l  m o n t h s  o f  d i s c u s s i o n  b e t w e e n  the G o v e r n o r ,  the
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A t t o r n e y  G e n e r a l ,  and the S t a t e  E n g i n e e r  w h e t h e r  or not that was the time 

to a d j u d i c a t e .  P a r t  o f  t hat d i s c u s s i o n  w a s  w h e t h e r  t h e r e  w a s  any 

r e a s o n a b l e  p r o b a b i l i t y  that n e g o t i a t i o n s  w o u l d  p a y  off, at least p r i o r  to 

l i t i g a t i o n .  T h e  c o n c l u s i o n  w a s ,  " L i t i g a t e ,  w e ' l l  t a l k  n e g o t i a t i o n s  

l a t e r . "  As  it t u r n e d  ou t  t hat w o r k e d  to the s u b s t a n t i a l  a d v a n t a g e  to the 

s t a t e .

So in  s u m m a r y ,  W y o m i n g  t h o u g h t  o u t  its p o s i t i o n ,  a n d  w a s  v e r y  a c t i v e  in the 

l i t i g a t i o n .  T h e r e  w a s  c o n t i n u e d  c o o r d i n a t i o n  b e t w e e n  th e  s t a t e  and p r i v a t e  

l a w y e r s ,  a n d  t he s t a t e  a n d  l o c a l  p o l i t i c a l  o f f i c i a l s .  T h e r e  w as 

s u b s t a n t i a l  p o l i t i c a l  i n v o l v e m e n t .  T h a t  r e a l l y  b e c a m e  i m p o r t a n t  w h e n  it 

c a m e  t i m e  to s e t t l e  b e c a u s e  w e  n e e d e d  the s u p p o r t  o f  e l e c t e d  s t a t e

o f f i c i a l s  as w e l l  as t he W y o m i n g  c o n g r e s s i o n a l  d e l e g a t i o n  to m a k e  the d e a l

fly. In C o l o r a d o ,  t h e y  j u s t  sat o n  t h e i r  h a n d s  d u r i n g  n e g o t i a t i o n  and 

n o t h i n g  w a s  s e t t l e d  e x c e p t  a f ew p r i v a t e  d e a l s  that w e r e  m e a n t  to s u b v e r t  

t h e  j u r i s d i c t i o n  o f  the court-. In W y o m i n g ,  t h e  p o l i t i c a l  p r o c e s s  w a s  in 

f u l l  s w a y  and y o u  g ot a r e m a r k a b l e  s e t t l e m e n t  that we  w i l l  d e s c r i b e .  It

w a s  v e r y  e x p e n s i v e  fo r  th e  s t a t e .  I t h i n k  to d a t e  in  t h e  e n t i r e  

a d j u d i c a t i o n  we  s p e n t  a b o u t  7 1/2 m i l l i o n  b u c k s  e x t e n d i n g  f r o m  1 9 7 7  t h r o u g h  

1985. Y o u  h a v e  g o t  to  r e m e m b e r  that t he I n d i a n  r e s e r v a t i o n  a b s o r b e d  at 

l e a s t  9 0 %  o f  that j u s t  b e c a u s e  of som e  p e c u l i a r  c i r c u m s t a n c e s  there.

W i t h i n  the r e m a i n i n g  10%, w e  s e t t l e d  all t he n o n - I n d i a n  claims' b y  the 

f e d e r a l  g o v e r n m e n t .  T h a t  w a s n ' t  r e a l l y  that e x p e n s i v e .

T h e  s t a t e  h a d  a r e m a r k a b l e  s p i n o f f  in terras of b e n e f i t s .  As part of the 

l i t i g a t i o n  w e  d e c i d e d  that w e  c a n n o t  e v e n  t a l k  a b o u t  l i t i g a t i o n  s t r a t e g y ,  

let a l o n e  n e g o t i a t e ,  u n l e s s  w e  k n o w  the i m p a c t s  of the r e s e r v e d  right 

c l a i m s .  W e  h a v e  to be a b l e  to r e s p o n d  to the " w h a t  if" q u e s t i o n s .  W h a t  if 

the n a t i o n a l  f o r e s t  g e t s  the i n s t r e a m  f l o w s  c l a i m e d  w i t h  the 1 907 p r i o r i t y  

d a t e ?  W h o  is g o i n g  to be  c u t  o u t  of  the s y s t e m ,  if a n y b o d y ?  If n o b o d y  is 

g o i n g  to be cut out of the s y s t e m ,  d o  we  r e a l l y  c a r e ?  Is t h e r e  any s t a t e  

w a t e r  r i g h t  tha t  is g o i n g  to d r y  up  b e c a u s e  o f  that c l a i m ?  If not, w h y  

w o r r y  a b o u t  it? T h e r e  w a s  a r e a s o n  to w o r r y .  We w i l l  c o v e r  that l a ter.

A s  a r e s u l t ,  t he s t a t e  d e v e l o p e d  a m o d e l  w h i c h  at t h a t  t i m e ,  1983, w a s  the 

s t a t e - o f - t h e - a r t .  It w a s  a m o d e l  that i n c o r p o r a t e d  the i n f l o w  of the 

s y s t e m ,  all th e  s t a t e  w a t e r  r i g h t s ,  t h e i r  u s e ,  w h i c h  i n c l u d e d  d e p l e t i o n s  to 

the s y s t e m ,  d i v e r s i o n s  and r e t u r n  f l o w  to the s y s t e m ,  a nd a d m i n i s t r a t i v e  

a s s u m p t i o n s ,  s u c h  as e v e r y o n e  b e i n g  a d m i n i s t e r e d  in i n v e r s e  o r d e r  o f  

p r i o r i t i e s .  It w a s  v e r i f i e d  b y  c h e c k i n g  a g a i n s t  s t r e a m  g a g e s .  We j u s t  

k i s s e d  W y o m i n g  g o o d b y  t h e r e .  It e n d e d  u p  b e i n g  an a d m i n i s t r a t i v e  m o d e l  

a d m i n i s t r a t i o n  and p l a n n i n g .  C o l o r a d o  d i d n ' t  get that. C o l o r a d o  p r o b a b l y  

s p e n t  1 / 10th w h a t  W y o m i n g  d i d  a nd g o t  n o t h i n g  for its m o n e y .

I ' m  o n  p a g e  3 o f  the o u t l i n e .  L e t s  r u n  t h r o u g h  the c h r o n o l o g y  of  t h e s e  

c a s e s .

In 1 9 67, the D e n v e r  v. U.S .  c a s e  was b e g u n .  T h e  U n i t e d  S t a t e s  w as s e r v e d  

in th e  c a s e .  T h e  U n i t e d  S t a t e s  f o u g h t  b e i n g  b r o u g h t  i n t o  c o u r t .  It w e n t  

for w r i t  of p r o h i b i t i o n  in t he C o l o r a d o  S u p r e m e  C o u r t .  T h e  C o l o r a d o  

S u p r e m e  C o u r t  r u l e d  t hat th e  s t a t e  c o u r t s  d i d  h a v e  j u r i s d i c t i o n .  T h e  

U n i t e d  S t a t e s  t h e n  t o o k  t h e m  to U .S. S u p r e m e  C o u r t ,  w h o  a g a i n  ruled that
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the C o l o r a d o  s t a t e  c o u r t s  h a d  j u r i s d i c t i o n .  It w a s  o n l y  in 1971 a f t e r  the 

c a s e  h a d  b e e n  up  to t h e  U . S .  S u p r e m e  C o u r t  in  t w o  v e r s i o n s  that the U n i t e d  

S t a t e s  s u b m i t t e d  its c l a i m s .  If y o u  b e g i n  a l i t i g a t i o n  p r o c e s s ,  y o u  o u g h t  

to e x p e c t  a m a j o r  p o r t i o n  o f  t i me, s e v e r a l  y e a r s ,  in  w h i c h  the U n i t e d  

S t a t e s  r e s i s t s  the j u r i s d i c t i o n  of  the s t a t e  c o u r t s .  A f t e r  the s t a t e  

s u b m i t t e d  its c l a i m s ,  a m a s t e r  r e f e r e e  w a s  a p p o i n t e d .  T h e r e  w a s  a t r i a l  

tha t  e x t e n d e d  o f f  a nd on  o v e r  t wo y e a r s  a l o n g  w i t h  a n u m b e r  of p r e t r i a l  

c o n f e r e n c e s  w i t h  a b o u t  170 p a r t i e s  i n v o l v e d .  T h e  s t a t e  s o m e t i m e s  s h o w e d  

up. It t u r n e d  o ut to be  a b o u t  1 0 , 0 0 0  p a g e s  of  t r a n s c r i p t  and a b out 70 

l a w y e r s  a c t i v e l y  i n v o l v e d .

I n  1976, t he m a s t e r  s u b m i t t e d  a p a r t i a l  r e p o r t  o n  j u s t  t h e  U.S. c l a i m s .  

T h e r e  w e r e  lot s  of o t h e r  w a t e r  r i g h t s  i n v o l v e d .  T h i s  is a c o p y  of the 

r e p o r t .  Y o u ' l l  g e t  a k i c k  o u t  o f  it. T h e r e  w e r e  o b j e c t i o n s  to the 

m a s t e r ' s  r e p o r t .  T h e r e  w e r e  h e a r i n g s  b e f o r e  the d i s t r i c t  cour t .  T h e  

d i s t r i c t  c o u r t  t o o k  a b o u t  a y e a r  a nd a h a l f .  R e m e m b e r  at this t ime the 

U. S .  v. N e w  M e x i c o  c a s e — t he R i o  Mirabres c a s e  c a m e  out. S o m e  of the a w a r d s

th a t  the m a s t e r  h a d  m a d e  to t he U n i t e d  S t a t e s  in t e r m s  o f  its r i g h t s  to

ins'rcaam f l ows w e r e  no l o n g e r  l e g a l l y  c o r r e c t .  T h e  S u p r e m e  C o u r t  had 

d e c i d e d  that y o u  d i d n ' t  g e t  i n s t r e a m  f l o w s  for f i sh, w i l d l i f e ,  and 

r e c r e a t i o n  p u r p o s e s  in n a t i o n a l  f o r e s t s ,  so tha t  p o r t i o n  of the r e p o r t  was 

d e l e t e d .  B a s i c a l l y  the r e p o r t  w a s  c o n f i r m e d ,  w e n t  up to t he S u p r e m e  C o u r t  

and t h e n  in 1 9 8 2  the C o l o r a d o  S u p r e m e  C o u r t  r u l e d  b a s i c a l l y  a g a i n s t  the 

U n i t e d  S t a t e s ,  b u t  r e m e m b e r  t he U n i t e d  S t a t e s  g o t  m u c h  o f  w h a t  it s o u g h t  in

the C o l o r a d o  a d j u d i c a t i o n .  No s u c c e s s f u l  a p p e a l  w a s  t a k e n  to the U.S.

S u p r e m e  C o u r t .

N o w  the m a t t e r  h a s  b e e n  r e m a n d e d  to the d i s t r i c t  c o u r t  for h e a r i n g s  o n  

c e r t a i n  t h i n g s ,  the m o s t  s i g n i f i c a n t  of w h i c h  is D i n o s a u r  N a t i o n a l  

M o n u m e n t .  T h e  m a s t e r  s u g g e s t e d  an  a w a r d  to m a i n t a i n  t he n a t u r a l  c o n d i t i o n s  

in that m o n u m e n t ,  m a i n t a i n i n g  the v i r g i n  flow. T h e  d i s t r i c t  c o urt a nd the 

S u p r e m e  C o u r t  s a i d  " n o . "  T h e  p u r p o s e  o f  t h a t  m o n u m e n t  w a s  to p r e s e r v e  

a r c h a e o l o g i c a l  and f o s s i l  r e m a i n s  and a l l o w  a p l a c e  to i n v e s t i g a t e  those, 

a n d  s o  o n l y  as f ar as the w a t e r  w a s  r e q u i r e d  to m a i n t a i n  e n d a n g e r e d  s p e c i e s  

o r  a n c i e n t  s p e c i e s  or the f o s s i l  s i t u a t i o n ,  w o u l d  it be a l l o w e d .  So its 

b a c k  in t he d i s t r i c t  c o u r t  p r i m a r i l y  d e a l i n g  w i t h  tha t  o n e  m a t t e r .

B i g  H o r n  A d j u d i c a t i o n :

T h o s e  f i r s t  d a t e s  s h o u l d  be  1 9 7 6  r a t h e r  t h a n  1 9 7 2  o n  p a g e  5. I'll 

d e s c r i b e  h o w  it g ot s t a r t e d ,  h o w  the c o m p l a i n t  w a s  f i l e d  T h e r e  w e r e  s ome 

p r o b l e m s  w i t h  s e r v i c e ;  g e t t i n g  t he l i t i g a t i o n  s t a r t e d  w' 1 d e s c r i b e  

later. T h e  c o m p l a i n t  got f i l e d  w i t h i n  6 m o n t h s  a f t e r  the p r o b l e m  a r ose. 

T h e r e  t he U n i t e d  S t a t e s  r e m o v e d  the c a s e  to U.S .  d i s t r i c t  c o u r t — a b s o l u t e l y  

f r i g h t e n e d  of the t r e a t m e n t  it w o u l d  r e c e i v e  in s t a t e  c o u r t .  I s u p p o s e  in 

s o m e  w e s t e r n  s t a t e s  t h e r e  m a y  be s o m e  j u s t i f i c a t i o n  for that, b u t  as it 

t u r n e d  out, the W y o m i n g  d i s t r i c t  c o u r t  w a n t e d  no par t  - t he federal 

d i s t r i c t  c o u r t  w a n t e d  no p a r t  o f  that l i t i g a t i o n  an d  q u i c k l y  r e m a n d e d  it 

b a c k  to s t a t e  c o u r t .  A g a i n  o n c e  it was b a c k  to s t a t e  c o u r t ,  the U n i t e d  

S t a t e s  c h a l l e n g e d  the j u r i s d i c t i o n  of  the c o u r t  a nd it t o o k  a w h i l e  to get 

tha t  t a k e n  c a r e  of.
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F i n a l l y ,  b y  1 9 7 9  t h e r e  ws a m a s t e r  a p p o i n t e d  and he got t h ings r o l l i n g .

T h e  m a s t e r ,  I s h o u l d  s a y  d i d  s o m e  i n t e r e s t i n g  t h i n g s .  T h a t  wa s  a c a s e  in 

w h i c h  I w a s n ' t  the m a s t e r  so I c a n  b r a g  on h i m  and c o m p l a i n  about h i m  

b o t h .  T h e  m a s t e r  g o t  the idea, a g o o d  idea, that t he w a t e r  r i g h t s  i n v o l v e d  

in the a d j u d i c a t i o n s  r e a l l y  o u g h t  to b e  c a t e g o r i z e d .  So he d i v i d e d  the 

c a s e  i n t o  3 p h a s e s :  p h a s e  1) I n d i a n  c l a i m s  2) U n i t e d  S t a t e s  c l a i m s  o f  a 

n o n - I n d i a n  n a t u r e  3) the s t a t e  a w a r d e d  w a t e r  r i g h t s .  As a r e s u l t ,  s o m e  of 

t h o s e  p h a s e s  w e r e  a b l e  to g o  on  s e r i a l l y  a nd s o m e  c o n t e m p o r a n e o u s l y  and 

t h i n g s  m o v e d  a l o n g  p r e t t y  fast so that by  1 981 w e  a c t u a l l y  had a trial. It 

l a s t e d  4 2  w e e k s  o f  t r i a l  o n  the I n d i a n  c l a i m s  and a y e a r  l a t e r  we  s e t t l e d  

al l  the n o n - I n d i a n  c l a i m s  w i t h o u t  a d a y  of t r i a l  e x c e p t  for a p r i m a  f a cie

c a s e  i n  s u p p o r t  o f  t he s t i p u l a t e d  d e c r e e .  T h e r e  m a y  b e  a c o r r e l a t i o n

t h e r e ,  b e t w e e n  the s t a t e  b e i n g  w i l l i n g  to go to t r i a l — w i l l i n g  to go to the 

w a l l  w i t h  th e  U n i t e d  S t a t e s — and t he U n i t e d  S t a t e s  w i l l i n g n e s s  to n e g o t i a t e  

l a t e r .  D e p e n d s  on w h o  y ou tal k  to.

In 1983, t h en, all the n o n - I n d i a n  c l a i m s  to the U n i t e d  S t a t e s  w e r e  s e t t l e d

w i t h  o n l y  a  h a l f  d a y  o f  t r ial. I ' l l  p a s s  t h i s  a r o u n d .  T h i s  is a 

s e t t l e m e n t  d e c r e e  on the n o n - I n d i a n  c a ses. T h e  I n d i a n  c l a i m s  eraain in 

d i s p u t e ,  s o m e  n e g o t i a t i o n  e f f o r t s  are o n g o i n g  on  t h o s e  and p r o b a b l y  o u g h t  

not to be d i s c u s s e d  in p u b l i c .  T h e  o n l y  i s s u e ,  I n d i a n  c l a i m s ,  are on t h eir 

w a y  up  o n  a p p e a l  and w e ' l l  t a l k  a b o u t  the d e t a i l s  of  t h o s e  if w e  h a v e  

time. A l s o ,  w h a t  r e m a i n s  to be d e a l t  w i t h  a re the c l a i m s  b a s e d  on s t ate 

law. W e  h a v e ,  in  W y o m i n g  B i g  H o r n  a d j u d i c a t i o n ,  a b o u t  2 0 , 0 0 0  p a r t i e s  w h o  

h a v e  i n t e r e s t s  in b e t w e e n  1 0 - 1 2 , 0 0 0  s t a t e  a w a r d e d  w a t e r  r i g hts. T he 

a d j u d i c a t i o n  o f  t h o s e  s t a t e  a w a r d e d  w a t e r  r i g h t s  is a m a t t e r  w i t h  w h i c h  

w e ' v e  not yet d e a l t .

L e t ' s  c o m p a r e  in a m o r e  d e t a i l e d  w a y  the two a d j u d i c a t i o n s .  A t t a c h e d  to 

y o u r  o u t l i n e  is s o m e t h i n g  c a l l e d  a g e n e r a l i z e d  c o m p a r i s o n .  I ' m  g o i n g  to 

r e f e r  to that as we  go  t h r o u g h  this.

T h e  first i s s u e  is the a r e a  i n v o l v e d .  In C o l o r a d o ,  we  h a v e  about h a l f  the 

s t a t e .  In  W y o m i n g ,  w e  h a d  o n l y  o n e  p o r t i o n  o f  the s t a t e ,  o n e  m a j o r  

d r a i n a g e  that wa s  p i c k e d  b y  the s t a t e .  In C o l o r a d o ,  the a d j u d i c a t i o n  w as 

i n i t i a t e d  b y  a c o n s e r v a t i o n  d i s t r i c t .  T h e  s t a t e  h a d  a b s o l u t e l y  no d e c i s i o n  

a b o u t  w h e t h e r  or not to get it g o i n g .  In W y o m i n g ,  l i t i g a t i o n  was s t a r t e d  

b y  the s t a t e  to r e s o l v e  a c o n f l i c t  b e t w e e n  t h e  I n d i a n  r e s e r v a t i o n  and a 

m u n i c i p a l i t y ,  as w e l l  as to s t r a i g h t e n  out the s t a t e  s i t u a t i o n  on the rest 

o f  th e  b a s i n .  In C o l o r a d o ,  the s t a t e  r o l e  w a s  o n e  of a b s o l u t e  

p a s s i v e n e s s .  In W y o m i n g ,  t h e y  w e r e  v e r y  a c t i v e  and t o o k  the lead. In 

C o l o r a d o ,  t h e y  h a d  n o t h i n g  to s a y  a b o u t  the i s s u e s  r a i s e d  and the w a y  it 

w a s  d e a l t  w i t h .  In W r o m i n g ,  the s t a t e  h ad v i r t u a l l y  t o tal c o n t r o l  o v e r  the 

p r o s e c u t i o n ,  h o w  the c a s e  m o v e d  a l o n g .  In C o l o r a d o ,  t h e r e  w e r e  no 

e x p r e s s i o n s  of s t a t e  p o l i c y ,  at least i n i t i a l l y .  N o w  the s t a t e  is s t a r t i n g  

to g e t  i n v o l v e d ,  b u t  s t i l l  h a s  to d e s c r i b e ,  at l e a s t  fo r  itself, its 

l i t i g a t i o n  p o l i c y .  In W y o m i n g ,  the s t a t e  d e s c r i b e d  that p o l i c y  e a r l y  on. 

T h e  f i rst p o l i c y  w a s  to get the r e s e r v e d  r i g h t s  q u a n t i f i e d .  T he s e c o n d  

p o l i c y  was to p r o t e c t  s t a t e  a w a r d e d  w a t e r  r i g h t s .  T h e  s t a t e  felt it h ad an 

o b l i g a t i o n  to the f o lks to w h o m  it h a d  i s s u e d  w a t e r  r i g h t s  u n d e r  the s t a t e  

s y s t e m .  So the n u m b e r  one s t a t e  p o l i c y  u n d e r  n e g o t i a t i o n  and l i t i g a t i o n  

w a s  to p r o t e c t  the s t a t e  s y s t e m  o f  w a t e r  r i g h t s .  It d i d n ' t  p r o t e c t  any 

i n d i v i d u a l  p e r s o n ,  j u s t  to p r o t e c t  the s y s t e m  as the s t a t e  ha d  set it up.



Jurisdiction:

In  C o l o r a d o  it t o o k  two cases in t he U . S .  S u p r e m e  C o u r t  to d e f i n e  

j u r i s d i c t i o n .  W y o m i n g  sat b a c k  a n d  s a i d ,  " W e l l ,  if  t he U . S  S u p r e m e  C o u r t  

w i l l  a g r e e  that the C o l o r a d o  s t a t u t e s  are t h o s e  w h i c h  c o n f e r  j u r i s d i c t i o n  

o n  s t a t e  c o u r t s ,  t h e n  w e  o u g h t  to m o d e l  o u r  l e g i s l a t i o n  a f t e r  t h ose

C o l o r a d o  s t a t u t e s , "  w h i c h  the y  d i d .

I n e e d  to s ay o ne w o r d  about j u r i s d i c t i o n .  I w o u l d  r e f e r  y o u  all to the 

P a c i f i c  L i v e  S t o c k  C o m p a n y  cas e  d e s c r i b e d  o n  p a g e  10 o f  the o u t l i n e .  T h e r e  

y o u  s t a r t  to w o r r y  a b out the j u r i s d i c t i o n a l  i s s u e s .  R e m e m b e r  in the E a g l e

C o u n t y  c a s e ,  w e  s t a r t e d  out in l i t t l e  W a t e r  D i s t r i c t  37, and t he U n i t e d

S t a t e s  s a id, " N o  j u r i s d i c t i o n ,  we  h a v e n ' t  w a i v e d  s o v e r e i g n  i m m u n i t y .  T h e  

M c C a r r e n  A m e n d m e n t  d o e s n ' t  a p p l y . "  T he M c C a r r e n  A m e n d m e n t  r e q u i r e s  g e n e r a l  

a d j u d i c a t i o n ,  r e q u i r e s  e v e r y b o d y  o n  the s t r e a m  s y s t e m  to be j o i n e d  as 

p a r t i e s .  L i t t l e  W a t e r  D i s t r i c t  37  jus t  h as a t r i b u t a r y ,  the E a g l e  R i v e r  of 

th e  C o l o r a d o  R i v e r .  It d o e s n ' t  i n c l u d e  all the w a t e r  u s e r s  in C o l o r a d o ,  

l e t  a l o n e  a ll the w a t e r  u s e r s  on t h e  C o l o r a d o  w i t h i n  t he U n i t e d  S t a t e s .

T h e  U . S .  S u p r e m e  C o u r t  said that m a y  be o v e r - t e c h n i c a l ,  so it w as d e c i d e d  

t h a t  if  y o u  h a p p e n  to h a v e  a h y d r o l o g i c a l  u n i t ,  a n d  if all u s e r s  w i t h i n  

th a t  u n i t  w e r e  j o i n e d ,  y o u ' v e  got a g e n e r a l  a d j u d i c a t i o n .

T h e  i s s u e  for A l a s k a  is the wor d  " s u i t " .  R e m e m b e r  the M c C a r r e n  A m e n d m e n t  

w a s  e n a c t e d  to  w a i v e  s o v e r e i g n  i m m u n i t y  in a n y  s u i t ,  a n d  to a l l o w  the 

a p p l i c a t i o n  of  s t a t e  l aw and s t a t e  c o u r t  j u r i s d i c t i o n  to the U n i t e d  S t a t e s  

i n  a s u i t .  T h e  q u e s t i o n  c o m e s  up, " W h a t  is a s u i t ? "  In W y o m i n g ,  w e  h a v e  

t h e  s a m e  p r o b l e m  I p e r c e i v e  yo u  h a v e  h e r e . . . w e  h a v e  a p e r m i t  s y s t e m .  T h e  

q u e s t i o n  is w h e t h e r  or  n ot that p e r m i t  s y s t e m  in t h e  a d m i n i s t r a t i v e  

a d j u d i c a t i o n s  that are i n v o l v e d  u n d e r  tha t  p e r m i t  s y s t e m  s a t i s f y  the 

p r o v i s i o n s  o f  the w o r d  " s u i t "  in t h e  M c C a r r e n  A m e n d m e n t .  S e n a t o r  M c C a r r e n ,

w h o  p r o p o s e d  that a m e n d m e n t  as a r i d e r  to the a p p r o p r i a t i o n s  b i l l  for the

D e p t ,  o f  J u s t i c e  in 1952, is f r o m  N e v a d a ,  w h i c h  a l s o  h a s  a p e r m i t  s y s t e m .

H e  w o u l d  p r o b a b l y  rol l  o v e r  in h i s  g r a v e  if he k n e w  that the c o u r t s  h a v e  

s a i d  t h a t  t h e  a d m i n i s t r a t i v e  s y s t e m  j u s t  d i d n ' t  h a c k  it for a suit. A  s u i t  

r e q u i r e s  s o m e  j u d i c i a l  i n v o l v e m e n t  and that P a c i f i c  L i v e  S t o c k  cas e  is the 

o n e  t h a t  w e  e n d e d  up  r e l y i n g  on in W y o m i n g  s a y i n g ,  l o ok, t hat U . S .  S u p r e m e  

C o u r t  c a s e  say s  t hat as a part of the a d j u d i c a t i o n  t h e r e  has to be j u d i c i a l  

i n v o l v e m e n t ,  not an  a p p e a l  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  not th e  

p o s s i b i l i t y  of s o m e  o t h e r  kin d  of a p p e a l  w i t h o u t  t he n e c e s s i t y  of any 

a c t i o n  b y  a n y  p a r t y  o f  the cas e  f i n a l l y  h a s  to be  r e s o l v e d  b y  j u d i c i a l  

d e c r e e .  W i t h o u t  that y o u  d o n ' t  h a v e  a s u it. Y o u  c a n  i m a g i n e  w h a t  S e n a t o r  

M c C a r r e n  w o u l d  s a y  t o d a y  b e c a u s e  h e  c o m e s  f r o m  a p e r m i t  s t a t e .  He d i d n ' t  

h a v e  tha t  in m i n d ,  b ut t h at's w h a t  the c o u r t s  h a v e  b a s i c a l l y  said. You

w a n t  to m a k e  s u r e  i n  S e n a t e  B ill 1 5 0  that y o u  h a v e  t h e  las t  s t e p  u n d e r  a n y

c i r c u m s t a n c e s  be a suit, a j u d i c i a l  i n v o l v e m e n t  in the a c t i o n .

S e r v i c e :

T h a t ' s  a d i f f i c u l t  one. T he S c h r o e d e r  c a s e  c i t e d  in the o u t l i n e  is a c a s e  

that, o f  all t h i n g s ,  c a m e  up out o f  N e w  Y o r k .  T h e  P a c i f i c  L i v e  S t o c k  c a s e  

c a m e  u p  out o f  O r e g o n .  T h e  C i t y  o f  N e w  Y o r k  w a s  t r y i n g  to c o n d e m n  r i p a r i a n  

w a t e r  r i g h t s  for t h e i r  c i t y  w a t e r  s y s t e m .  T h e  q u e s t i o n  w a s  h o w  m u c h  n o t i c e  

is e n o u g h  to a l l o w  d u e  p r o c e s s  to a l l  the w a t e r  u s e r s  on the s t r e a m .  T h e
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Jurisdiction:

In  C o l o r a d o  it t o o k  two c a s e s  in the U.S. S u p r e m e  C o u r t  to d e f i n e  

j u r i s d i c t i o n .  W y o m i n g  s at b a c k  an d  s a i d ,  " W e l l ,  if t h e  U . S  S u p r e m e  C o u r t  

w i l l  a g r e e  that the C o l o r a d o  s t a t u t e s  are t h o s e  w h i c h  c o n f e r  j u r i s d i c t i o n  

o n  s t a t e  c o u r t s ,  t h e n  w e  o u g h t  to m o d e l  o u r  l e g i s l a t i o n  a f t e r  t h ose 

C o l o r a d o  s t a t u t e s , "  w h i c h  t h e y  did.

I n e e d  to s ay o n e  w o r d  a b o u t  j u r i s d i c t i o n .  I w o u l d  r e f e r  y o u  all to the 

P a c i f i c  L i v e  S t o c k  C o m p a n y  c a s e  d e s c r i b e d  o n  p a g e  10 o f  the o u t l i n e .  T h e r e  

y o u  s t a r t  to w o r r y  a b o u t  the j u r i s d i c t i o n a l  i s sues. R e m e m b e r  in the E a g l e  

C o u n t y  c a s e ,  w e  s t a r t e d  o u t  in l i t t l e  W a t e r  D i s t r i c t  37, an d  the U n i t e d  

S t a t e s  s a i d ,  " N o  j u r i s d i c t i o n ,  we h a v e n ' t  w a i v e d  s o v e r e i g n  i m m u n i t y .  The 

M c C a r r e n  A m e n d m e n t  d o e s n ' t  a p p l y . "  T h e  M c C a r r e n  A m e n d m e n t  r e q u i r e s  g e n e r a l  

a d j u d i c a t i o n ,  r e q u i r e s  e v e r y b o d y  on  the s t r e a m  s y s t e m  to be  j o i n e d  as 

p a r t i e s .  L i t t l e  W a t e r  D i s t r i c t  37 j u s t  h a s  a t r i b u t a r y ,  t h e  E a g l e  R i v e r  of 

the C o l o r a d o  R i v e r .  It d o e s n ' t  i n c l u d e  all the w a t e r  u s e r s  in C o l o r a d o ,  

let a l o n e  all t h e  w a t e r  u s e r s  o n  th e  C o l o r a d o  w i t h i n  t he U n i t e d  S t a t e s .

T h e  U . S .  S u p r e m e  C o u r t  s a i d  that m a y  be o v e r - t e c h n i c a l ,  so it was d e c i d e d  

t h a t  if  y o u  h a p p e n  to h a v e  a h y d r o l o g i c a l  u n i t ,  a nd if all u s e r s  w i t h i n  

t h a t  u n i t  w e r e  j o i n e d ,  y o u ' v e  got a g e n e r a l  a d j u d i c a t i o n .

T h e  i s s u e  for A l a s k a  is the w o r d  " s u i t " .  R e m e m b e r  the M c C a r r e n  A m e n d m e n t  

w a s  e n a c t e d  to w a i v e  s o v e r e i g n  i m m u n i t y  in any suit, a n d  to a l l o w  the 

a p p l i c a t i o n  of s t a t e  l aw a nd s t a t e  c o u r t  j u r i s d i c t i o n  to the U n i t e d  Stat e s  

i n  a s u i t .  T h e  q u e s t i o n  c o m e s  up, " W h a t  is a s u i t ? "  In W y o m i n g ,  we  h a v e  

t h e  s a m e  p r o b l e m  I p e r c e i v e  y o u  h a v e  h e r e . . . w e  h a v e  a p e r m i t  s y s tem. The 

q u e s t i o n  is w h e t h e r  o r  n ot that p e r m i t  s y s t e m  in the a d m i n i s t r a t i v e  

a d j u d i c a t i o n s  t h a t  a re i n v o l v e d  u n d e r  that p e r m i t  s y s t e m  s a t i s f y  the 

p r o v i s i o n s  o f  t he w o r d  " s u i t "  in the M c C a r r e n  A m e n d m e n t .  S e n a t o r  M c C a r r e n ,  

w h o  p r o p o s e d  tha t  a m e n d m e n t  as a r i d e r  to the a p p r o p r i a t i o n s  bill nr the 

D e p t ,  o f  J u s t i c e  in 1952, is f r o m  N e v a d a ,  w h i c h  a l s o  h a s  a p e r m i t  s y s tem.

He  w o u l d  p r o b a b l y  rol l  o v e r  in h is g r a v e  if he k n e w  that the c o u r t s  hav e  

s a i d  t h a t  th e  a d m i n i s t r a t i v e  s y s t e m  j u s t  d i d n ' t  h a c k  it for a s u it. A  suit 

r e q u i r e s  s o m e  j u d i c i a l  i n v o l v e m e n t  a nd that P a c i f i c  L i v e  S t o c k  c a s e  is the 

o n e  t h a t  w e  e n d e d  up r e l y i n g  on  in W y o m i n g  s a y i n g ,  look, t h a t  U.S. S u p r e m e  

C o u r t  c a s e  says t hat as a part of the a d j u d i c a t i o n  t h e r e  h as to be j u d i c i a l  

i n v o l v e m e n t ,  not an  a p p e a l  u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e  Act, not the 

p o s s i b i l i t y  of s o m e  o t h e r  k i n d  of a p p e a l  w i t h o u t  the n e c e s s i t y  of any 

a c t i o n  b y  a n y  p a r t y  o f  the c a s e  f i n a l l y  h as to be  r e s o l v e d  b y  j u d i c i a l  

d e c r e e .  W i t h o u t  that y o u  d o n ' t  h a v e  a suit. Y o u  c a n  i m a g i n e  what S e n a t o r  

M c C a r r e n  w o u l d  s a y  t o d a y  b e c a u s e  he c o m e s  f r o m  a p e r m i t  s t a t e .  He d i d n ' t  

h a v e  tha t  in m i n d ,  b u t  t h a t ' s  w h a t  the c o u r t s  h a v e  b a s i c a l l y  said. You 

w a n t  to  m a k e  s u r e  in  S e n a t e  B i l l  1 50 t h a t  y o u  h a v e  the l ast s t e p  u n d e r  any 

c i r c u m s t a n c e s  be a s u i t ,  a j u d i c i a l  i n v o l v e m e n t  in the a c t i o n .

S e r v i c e :

T h a t ' s  a d i f f i c u l t  o ne. T h e  S c h r o e d e r  c a s e  c i t e d  in the o u t l i n e  is a case 

t h a t ,  o f  a l l  t h i n g s ,  c a m e  u p  out o f  N e w  Y o r k .  T h e  P a c i f i c  L i v e  S t o c k  c a s e  

c a m e  up o ut of O r e g o n .  T h e  C i t y  of  N e w  Y o r k  was t r y i n g  to c o n d e m n  r i p a r i a n  

w a t e r  r i g h t s  for t h e i r  c i t y  w a t e r  s y s t e m .  T h e  q u e s t i o n  w a s  h o w  m u c h  n o t i c e  

is e n o u g h  to a l l o w  d u e  p r o c e s s  to all the w a t e r  u s e r s  o n  the s t r e a m .  The
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S u p r e m e  C o u r t  t h e r e  in the m i d  4 0 ' s said, b a s e d  on  the tax r e c o r d s ,  " Y o u  

h a v e  to m a k e  a r e a s o n a b l e  e f f o r t  to n o t i f y  e v e r y b o d y .  It d o e s n ' t  r e q u i r e  

s e r v i c e  by the s h e r r i f f .  It c o u l d  be r e g i s t e r e d  m a i l — bu t  it r e q u i r e s  

s o m e t h i n g  p r o b a b l y  m o r e  t h a n  p u b l i c a t i o n , "  w h i c h  N e w  Y o r k  d i d .  N e w  Y o r k  

p u b l i s h e d  and a l s o  put s i g n s  up a l o n g  the r i v e r  s a y i n g ,  " F o l k s ,  w e ' r e  g o i n g  

to t a k e  y o u r  w a t e r  r i g h t s  an d  w e ' r e  not g o i n g  to p a y  y o u  a n y t h i n g  for it 

u n l e s s  y o u  fil e  a c l a i m . "  N o b o d y  s a w  the s i g n s  and n o b o d y  s a w  the 

p u b l i c a t i o n  w h i c h  w a s  p r o b a b l y  b u r i e d  in t h e  o b i t s  s o m e p l a c e ,  so the y  

d i d n ' t  h a v e  to p ay a n y t h i n g ,  and all of a s u d d e n  Mr. S c h r o e d e r  w h o  had a 

c a b i n  up  o n  the r i v e r  said, " H e y ,  t h a t ' s  n o t  f a i r , "  a nd the S u p r e m e  C o u r t  

a g r e e d .  O u t  of F r a n k e n s t e i n  c a s e s  c o m e  b a d  law, and I t h i n k  w e ' r e  all 

s t u c k  n o w  w i t h  the n e c e s s i t y  o f  g i v i n g  s o m e  s o r t  o f  p e r s o n a l  n o t i c e .  

P u b l i c a t i o n  i t s e l f  p r o b a b l y  w o n ' t  do.

T h a t  p e r s o n a l  n o t i c e  is o n e  of the real s u r p r i s e s  in the e x p e n s e  of a 

c a s e .  S o u t h  D a k o t a  s t a r t e d  an a d j u d i c a t i o n  s e v e r a l  y e a r s  a g o  k n o w i n g  w h a t  

the cost w o u l d  be, b u t  a f t e r  a p e r i o d  of d r o u g h t ,  (it s  an a g r i c u l t u r a l  

s t a t e  and w h e n  y o u  h a v e  a p e r i o d  of  d r o u g h t ,  s t a t e  i n c o m e  d r o p s ) ,  I t h o u g h t  

for sure the s e r v i c e  a l o n e  to s t a r t  that a d j u d i c a t i o n — the R i p p l i n g  W a t e r s  

R a n c h  c a s e — w a s  g o i n g  to b a n k r u p t  the s t a t e .  T h e y  f i n a l l y  d e c i d e d  t h e y  

w e r e  g o i n g  to d r o p  the a d j u d i c a t i o n .  T h e y  c o u l d n ' t  e v e n  a f f o r d  the 

s e r v i c e .  So y o u  h a v e  to l o o k  at the c o s t s  all t h e  w a y  a l o n g  and the first 

b i g  cost is g o i n g  to be the s e r v i c e  j o i n i n g  the a p p r o p r i a t e  p a r t i e s  to the 

a d j u d i c a t i o n .  Y o u  m i g h t  say ,  "Ah ,  t h a t ' s  s o m e t h i n g  w e  m i g h t  be  a b l e  to 

a v o i d  by w a y  of n e g o t i a t i o n , "  but let m e  tel l  you ,  t h e r e ' s  no w a y  the 

r e s u l t s  o f  the n e g o t a t i o n s  a re g o i n g  to  be  b i n d i n g  o n  a n y b o d y  u n l e s s  y o u  

get t h e m  s e r v e d .  T h e  q u e s t i o n  is, d o  y o u  s e r v e  t h e m  n o w  or do y o u  s e r v e  

t h e m  l a ter.

T he m a s t e r :

O ne o f  the m o s t  i m p o r t a n t  d e c i s i o n s  y o u  c a n  m a k e  if y o u  d e c i d e  to go the 

l i t i g a t i o n  a p p r o a c h  is '.he m a s t e r  that y o u  get. T h e  m a s t e r  ha s  to h a v e  a 

j u d i c i a l  t e m p e r a m e n t ,  he  h a s  to be  t h o r o u g h l y  c a p a b l e  in the t e c h n i c a l  

a r e a s  of w a t e r  and w a t e r  r i g h t s ,  he  h a s  to k n o w  the r u l e s  of e v i d e n c e  and

the r u l e s  o f  c i v i l  p r o c e d u r e ,  and h e  c a n ' t  h a v e  a c o n f l i c t .  If y o u  sit

d o w n  and t h i n k  a b o u t  the l a w y e r s  in the s t a t e  of A l a s k a  just as we sat d o w n  

and t h o u g h t  a b o u t  the l a w y e r s  in the s t a t e  o f  W y o m i n g  and p e o p l e  b e f o r e  us 

sat and t h o u g h t  a b o u t  the l a w y e r s  in the s t a t e  of C o l o r a d o ,  and f i g u r e  out 

w h o  k n o w s  the r u l e s ,  w h o  u n d e r s t a n d s  w a t e r ,  w h o  h a s  a j u d i c i a l  t e m p e r a m e n t ,

and d o e s n ' t  h a v e  a c o n f l i c t .  Ha. N o b o d y .  So o n e  of the e a r l i e s t

d i s p u t e s ,  o n c e  y o u  d i s s o l v e  the j u r i s d i c t i o n a l  s t r u g g l e ,  is the s e l e c t i o n  

of  the m a s t e r .

I s u p p o s e  n o b o d y  in e i t h e r  one of t h ose a d j u d i c a t i o n s  w as h a p p y  w i t h  the 

m a s t e r  tha t  w a s  s e l e c t e d .  I w a s  the m a s t e r  in o n e  o f  t h e m  a nd I

r e p r e s e n t e d  the s t a t e  in the o t h e r ,  and I s u r e  w a s n ' t  h a p p y  w i t h  the g uy

that g o t  a p p o i n t e d  in W y o m i n g  an d  I k n o w  a lot o f  p e o p l e  w e r e n ' t  h a p p y  

w i t h  m e  in C o l o r a d o .  T h e y  g o t  me  as b a s i c a l l y  a r a w  r o o k i e  v+io d i d n ' t  k n o w  

up f r o m  d o w n  and we  g e t  a f e L l o w  at the o t h e r  e n d  of  h i s  c a r e e r ,  w h o  w a s

r e t i r e d  in W y o m i n g ,  w h o  d i d n ' t  c a r e  if up w a s  d o w n .
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If y o u  want the p r a c t i c a l  a s p e c t s  of this t h i n g  o n e  of the m o s t  d i f f i c u l t  

t h i n g s  is g o i n g  to be to f ind the m a s t e r ,  a n d  I s u p p o s e  if we  m a d e  a 

m i s t a k e  in W y o m i n g ,  it wa s  of  s a y i n g ,  " W e  w a n t  to h a v e  a m a s t e r  f rom w i t h i n  

t h e  s t a t e ,  w e  w a n t  to h a v e  a m a s t e r  w h o  c a n  u n d e r s t a n d  th e  i m p a c t  that 

r e s e r v e d  r i g h t s  c a n  h a v e . "  W e  f i n a l l y  e n d e d  up  w i t h  a r e t i r e d  U n i t e d  

S t a t e s  C o n g r e s s m a n  to d o  the w o r k .  It w a s  c l e a r  t hat he  d i d  not u n d e r s t a n d  

h o w  a t r ial w o r k e d  e v e n  t h o u g h  he h ad b e e n  a d m i t t e d  to the b ar for m a n y  

y e a r s .  At o n e  t i m e  h e  tol d  o ne l a w y e r  in  the c a s e ,  " I f  I h a v e  to rea d  the 

r u l e s  of e v i d e n c e  w e ' l l  be h e r e  for 6 m o n t h s ,  so I ' m  not g o i n g  to b o t h e r . "  

It w e n t  f r o m  t h e r e .• 'f.« - • .

F i n d i n g  t h a t  m a s t e r  is g o i n g  to b e  d i f f i c u l t ,  b u t  I s u s p e c t  that in A l a s k a  

as  in W y o m i n g ,  y o u r  i n t e r e s t s  m a y  be b e t t e r  s e r v e d  b y  g o i n g  o u t s i d e  the 

s t a t e  to f i n d  s o m e b o d y  w h o  d o e s n ' t  h a v e  a c o n f l i c t  b ut h a s  the o t h e r  

c r i t e r i a .  E v e n  tha t  is g o i n g  to b e  d i f f i c u l t  b e c a u s e  a n y b o d y  that k n ows 

a n y t h i n g  a b o u t  it h a s  b e e n  o n  o n e  s i d e  o r  t he o t h e r .

S t a t e  l i t i g a t i o n  s t r a t e g y :

In C o l o r a d o ,  t h e r e  o b v i o u s l y  w a s  n o n e ,  j u s t  s o r t  o f  w a i t  and see w h o  

t h o u g h t  up w h a t  n e xt. In W y o m i n g ,  it m i g h t  h a v e  b e e n  a m i s t a k e .  W e  t o o k  a 

v e r y  h u r r y  up  a p p r o a c h .  W e  t h o u g h t  t hat w e  c o u l d  o u t - g u n  the-JJnited 

S t a t e s .  It w as true. W h e n e v e r  we h ad to, we  c o u l d .  T h e  U n i t e d  S t a t e s  is 

a s l e e p i n g  g i a n t ,  the m o s t  p o w e r f u l  l i t i g a n t  o n  e a r t h ,  b u t  t h e n  w h e n  y o u  

t h i n k  about V o n  K l a u s w i t z  h a d  to s a y  a b o u t  w a r ,  " M a s s  is the c r i t i c a l  

p r i n c i p l e  o f  w a r . . . i t  d o e s n ' t  d e p e n d  u p o n  h o w  l a r g e  y o u r  a r m y  is, it 

d e p e n d s  on h o w  m a n y  f o l k s  and w h a t  f o r c e  y o u  c a n  focus o n  a p a r t i c u l a r  

s p o t . "  T h a t  is a c o n s t a n t  w e a k n e s s  o f  t h e  U n i t e d  S t a t e s .  It c a n n o t  

q u i c k l y  b r i n g  a lot of e x p e r t s  and a lot of l a w y e r s  to b e a r  on a s p e c i f i c  

p o i n t  at a s p e c i f i c  t i me, a nd t h a t ' s  s o m e t h i n g  the s t a t e  c a n  do. W e  

t h o u g h t  to o u r s e l v e s ,  " W e ' l l  t ake a d v a n t a g e  of that; w e ' l l  r u n  t h ese guys 

r a g g e d . "  W e l l ,  it w o r k e d ,  at l e a s t  at firs t .  A nd then, a f t e r  the t h ird 

e x t e n s i o n  of the t r i a l  w h e n  the U n i t e d  S t a t e s  c a m e  in and said, " W e ' r e  not 

r e a d y " ,  the j u d g e  s a i d ,  " W h y  n o t ? "  " We p r o m i s e  to b e  r e a d y  in two y e a r s  or  

t w o  m o n t h s . "  F i n a l l y  the m a s t e r  go t  t i r e d  a f t e r  the t h i r d  e x t e n s i o n  and 

s a i d ,  " Y o u ' r e  g o i n g  to t r i a l  w h e t h e r  y o u ' r e  r e a d y  or n o t . "  W e  t h o u g h t  

w e ' d  h a v e  a t r e m e n d o u s  a d v a n t a g e  b y  p u s h i n g  the c a s e ,  b u t  as a p r a c t i c a l  

m a t t e r  that a d v a n t a g e  w a s  n e g l i g i b l e  e x c e p t  w i t h  r e s p e c t  to the l a t e r  

n e g o t i a t i o n s  w h e r e  we t h o u g h t  that the e a r l i e r  l i t i g a t i o n  r e a l l y  p a i d  off.

C o n s u l t a n t s :

Y o u ' r e  not g o i n g  to try o n e  of  t h e s e  l a w  s u i t s  w i t h o u t  t e c h n i c a l

c o n s u l t a n t s .  W e ' d  t r i e d  to d o  that. C o l o r a d o  d i d n ' t  e v e n  b o t h e r .  E v e r y

e x p e r t  w i t n e s s  t hat w a s . . r e s e r v e d  r i g h t s  are a b a t t l e  of e x p e r t  w i t n e s s e s .  

Y o u  h a v e  a f e w  l e g a l  i s s u e s  tha t  m a y  g e t  t a k e n  c a r e  o f  e a r l i e r ,  b u t  it 

t u r n s  out to be a b a t t l e  of e x p e r t  w i t n e s s e s .  In W y o m i n g ,  the case was

m a d e  to h a v e  a m i x  o f  e x p e r t s .  T h e r e  w e r e  g o i n g  to be s o m e  e x p e r t s  for

p o l i t i c a l  r e a s o n s  f r o m  w i t h i n  the s t a t e ,  and s o m e  e x p e r t s  that c o u l d  come 

f r o m  a n y w h e r e .  As it t u r n e d  out ,  o u r  v e r y  b e s t  e x p e r t s  a n d  o u r  v e r y  w o r s t  

e x p e r t s  w e r e  f r o m  w i t h i n  the s t a t e .  T h e  f o lks f r o m  o u t s i d e  the s t a t e  w e r e  

a d e q u a t e  to v e r y  g o o d .  O n e  o f  the t h i n g s  I w o u l d  c a u t i o n  y o u  a b o u t  if y o u
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c a n  a v o i d  the p r o b l e m — I d o n ' t  k n o w  if y o u  can, u n d e r  y o u r  s t a t e  s t a t u t e s —  

is w h e n  y o u  g e t  to l i t i g a t i o n ,  w h e n  it' s  tha t  i m p o r t a n t ,  d o n ' t  go l o c a l  

j u s t  for the s a k e  of g o i n g  local. I g r e w  up in W y o m i n g ,  it is b a s i c a l l y  m y  

h o m e  e v e n  t h o u g h  I h a p p e n  to r e s i d  in D e n v e r ,  a n d  I ' v e  g ot to a d m i t  t h a t  

w a s  o n e  of the b i g g e s t  m i s t a k e s  w e  m a d e ,  g o i n g  local, a nd t h e y  w e r e  s o m e  of 

m y  f r i e n d s .

O n e  t h i n g  w e  d i d  as the l i t i g a t i o n  got a l o n g  is to r e q u i r e  p e r s o n a l  s e r v i c e  

c o n t r a c t s .  W e  h a d  s t a r t e d  b y  h a v i n g  c o n t r a c t s  w i t h  i n d i v i d u a l  c o n s u l t i n g  

f i r m s ,  w h e t h e r  it w a s  o u r  a g r i c u l t u r a l  e n g i n e e r ,  o u r  h y d r o l o g i s t ,  o u r  

c o m p u t e r  m o d e l i n g  guy, or t e r r e s t r i a l  e c o l o g i s t ,  o u r  d e n d r o c h r o n o l o g i s t , 

w h o e v e r ,  w e  h a d  c o n t r a c t s  w i t h  t h e i r  f i r m s .  I d o n ' t  k n o w  h o w  it is in this 

n e c k  of  the w o o d s ,  b u t  the c o n c e p t  of free a g e n c y  has c o m e  to the 

c o n s u l t i n g  w o r l d .  C o n s u l t a n t s  f l o a t  f r o m  f i r m  to f i r m  and w e  f o u n d  that w e  

h a d  g r o w n  to r e l y  on M r . J o n e s  w i t h  the X Y Z  firm, the c o n t r a c t  w as w i t h  the 

X Y Z  f i rm, b u t  all of a s u d d e n  Mr. J o n e s  w a s  w i t h  the A B C  firm. Boy, if yo. 

d o n ' t  t h i n k  tha t  c a u s e d  some t i g h t n e s s !  So  we  e v e n t u a l l y  d e c i d e d  the h e c k  

w i t h  this. W e  no  l o n g e r  are g o i n g  to d e a l  d i r e c t l y  w i t h  the f i r m s  

t h e m s e l v e s .  W e  p i c k e d  up the i n d i v i d u a l  c o n s u l t a n t s  so that w e  k n e w  we h ad 

t h o s e  r a s c a l s ,  at l e a s t  u n t i l  o ne g u y  w e n t  to  S a u d i  A r a b i a .

A m o n g  th e  c o n s u l t a n t s ,  o n c e  y o u  h a v e  t h e m  h i r e d ,  its a b s o l u t e l y  i m p e r a t i v e  

to h a v e  a c o o r d i n a t o r .  We  d i d n ' t  f i g u r e  that out. I t h o u g h t ,  b y  g o l l y ,

I ' m  a g r a d u a t e  e n g i n e e r ,  I c a n  c o o r d i n a t e  t h e s e  g u y s .  I s o o n  f o u n d  o ut h o w  

w r o n g  I w a s .  W e  n e e d e d  to h a v e  s o m e b o d y  w h o  is a full tim e  c o o r d i n a t o r  of 

a l l  t h e s e  e x p e r t s .  O n c e  we  d i d  that, l i f e  b e c a m e  a lot m o r e  s i m p l e  

b e c a u s e ,  as y o u  w i l l  se e  f r o m  t h e s e  f l o w  c h a r t s ,  r u n n i n g  on e  of  t h e s e  

l i t i g a t i o n s  is not s i m p l e .  It's not i m p o s s i b l e ,  b u t  it' s  not s i m p l e  

b e c a u s e  y o u  h a v e  a l a r g e  n u m b e r  of  e x p e r t s  d o i n g  a lot of  d i f f e r e n t  t h i n g s  

t hat a r e  i n t e r r e l a t e d .  F o r  e x a m p l e ,  u n t i l  y o u r  h y d r o l o g i s t s  f i g u r e  o u t  the 

v i r g i n  f l o w  of the s t r e a m ,  t h e r e ' s  not m u c h  y o u  c a n  do w i t h  y o u r  m o d e l .

U n t i l  y o u  g e t  s o m e  t h i n g s  d o n e  w i t h  y o u r  m o d e l ,  y o u  c a n ' t  d e c i d e  w h e r e  to 

f o c u s  y o u  e f f o r t .  Y o u  d o n ' t  k n o w  w h a t  c l a i m s  are h u r t i n g  you.

I n  e a c h  of the c a s e s  I ' v e  b e e n  i n v o l v e d  w i t h ,  the f i r s t  t h i n g  w e ' v e  d o n e  is 

se t  u p  l i t t l e  f l o w  c h a r t s — w h o  d o e s  w h a t  w h e n ,  and w h o ' s  r e l y i n g  on  w h a t .  

T h e  h a l f  lif e  of a f l o w  c h a r t  is a b o u t  on e  m o n t h .  T h e s e  t h i n g s  do not s t a y  

c u r r e n t  v e r y  long, b ut y o u ' v e  g ot to h a v e  t h em. N o  c o n s u l t a n t  is g o i n g  to 

s h o w  y o u  t h e s e  f l o w  c h a r t s  b e c a u s e  t h e y  a r e n ' t  v e r y  p r e t t y  and t h e r e ' s  no 

p o i n t  in m a k i n g  t h e m  p r e t t y  b e c a u s e  t h e y  c h a n g e  so fast.

T h i s  is a f l o w  c h a r t  f r o m  the e a r l y  d a y s  of  t he S o u t h  D a k o t a  a d j u d i c a t i o n  

o u t l i n i n g  the w a y  the l a w y e r s  w e r e  g o i n g  c o n d u c t  t h e i r  a f f a i r s .  T h e r e  w a s  a 

t e a m  o f  o u t s i d e  s p e c i a l  c o u n c i l  a nd f o l k s  f r o m  the A t t o r n e y  G e n e r a l ' s  

o f f i c e ,  and it w a s  i m p o r t a n t  to s p l i t  up the r e s p o n s i b i l i t y  and m a k e  sure 

e v e r y t h i n g  g o t  d o n e .  W e  e n d e d  up d r o p p i n g  o u t  and a d d i n g  h e r e  as o t h e r  

e x p e r t s :  f i s h e r i e s ,  w i l d l i f e ,  a e s t h e t i c s ,  r e c r e a t i o n ,  a g r i c u l t u r a l  

e c o n o m i c s ,  h i s t o r y ,  s o c i o - e c o n o m i c s ,  d e n d r o c h r o n o l o g y ,  s u r v e y  a nd m a p p i n g ,  

an d  w a t e r  q u a l i t y .  T h o s e  we  just sai d  the h e c k  w i t h  it. We  f i n a l l y  said, 

" W e  w a n t  e a c h  o n e  o f  y o u  to c o m e  up  w i t h  this so w e  c a n  f i g u r e  o u t  w h e r e  

w e ' r e  g o i n g , "  and this is w h e r e  that c o o r d i n a t o r  b e c o m e s  i m p o r t a n t .  T h i s  

f l o w  c h a r t  is the m o s t  i m p o r t a n t  o f  t h e m  a l l — a f l o w  c h a r t  o f  t he W y o m i n g  

m o d e l ,  w i t h o u t  w h i c h  we w o u l d  h a v e  b e e n  a b s o l u t e l y  h e l p l e s s .  I 'll l e a v e  a 

c o p y  w i t h  y o u .



T h i s  is the e nd p r o d u c t ,  w h a t  is n o w  b e i n g  u s e d  in A r i z o n a .  It is a 

c o n s o l i d a t i o n  of all t h o s e  o t h e r  f l o w  c h a r t s  plus the v a r i o u s  e d i t i o n s  of 

h o w  t h e  s y s t e m  is s u p p o s e d  to w o r k  f r o m  the s t a t e ' s  v i e w p o i n t .  I c a n ' t  

l e a v e  it h e re.

J u r i s d i c t i o n :

W h e n  y o u  s t a r t  w o r r y i n g  a b o u t  r e s e r v e d  r i g h t s  c a ses, the first i s s u e  is 

j u r i s d i c t i o n .  Y o u  are g o i n g  to f i g h t  a b o u t  j u r i s d i c t i o n .  If y o u  d o n ' t  

f i g h t  a b out j u r i s d i c t i o n ,  y o u ' r e  f o o l i s h .  T h e  r e a s o n  is that n o b o d y  has 

e v e r  f i g u r e d  o ut w h e t h e r  or not y o u  c a n  a g r e e  on  j u r i s d i c i t i o n  in a 

r e s e r v e d  r i g h t s  c a se. T h e r e  are two k i n d s  o f j u r i s d i c t i o n — l a w y e r s  w i l l  

t e l l  y o u  t h a t — p e r s o n a l  j u r i s d i c t i o n — o v e r  t h e  p a r t y ,  a n d  the s u b j e c t  

m a t t e r  j u r i s d i c t i o n — j u r i s d i c t i o n  o v e r  the c o n t r o v e r s y .  S i n c e  w a t e r  

a d j u d i c a t i o n s  a re q u a s i  ( u n i n t e l l i g i b l e )  a c t i o n s ,  a l m o s t  l i k e  a q u i e t  t i t l e  

a c t i o n ,  the i s s u e  m a y  not be p e r s o n a l  j u r i s d i c t i o n  o v e r  the U n i t e d  S t a t e s .  

T h e y  c a n  w a i v e  p e r s o n a l  j u r i s d i c t i o n .  Y o u  c a n  s t i p u l a t e  p e r s o n a l  

j u r i s d i c t i o n .  Y o u  c a n ' t  s t i p u l a t e  s u b j e c t  m a t t e r  j u r i s d i c t i o n  u n l e s s  

y o u . . . t h a t  c a n  b e  r a i s e d  a n y  time. Y o u  c a n  h a v e  a n  a g r e e m e n t  o n  

j u r i s d i c t i o n ,  g e t  all the w a y  to the a p p e l l a t e  level and s o m e b o d y  c a n  r a i s e  

it fo r  the f i r s t  t i m e  or the a p p e l l a t e  c o u r t  c a n  r a i s e  it i t s e l f ,  a nd if 

y o u  d o n ' t  h a v e  s u b j e c t  m a t t e r  j u r i s d i c t i o n ,  y o u  are lost. U n t i l  we get a 

d e f i n i t i v e  c a s e  f r o m  the M c C a r r e n  A m e n d m e n t  w h e t h e r  it is s u b j e c t  m a t t e r  or  

p e r s o n a l  j u r i s d i c t i o n  t h a t ' s  i n v o l v e d ,  y o u  o u g h t  not to e v e n  c o n s i d e r  for a 

m i n u t e  s t i p u l a t i n g  j u r i s d i c t i o n .  Y o u  w a n t  to get that as an i s s u e  b e f o r e  

t h e  c o u r t  and tak e  it up as an i s s u e  b e f o r e  the c o u r t  so it d o e s n ' t  get 

r a i s e d  l a t e r  on.

R e s e r v a t i o n s ,  p r i o r i t y  d a t e s ,  and p u r p o s e s :

T h e  f i r s t  t h i n g  y o u  do in an a d j u d i c a t i o n  is i d e n t i f y  the r e s e r v a t i o n s ,  

w h a t  r e s e r v a t i o n s  are y o u  g o i n g  to h a v e  to d e a l  w i t h  in that p a r t i c u l a r  

d r a i n a g e .  H e r e  w e  h a d  a n  I n d i a n  r e s e r v a t i o n ,  a c o u p l e  o f  n a t i o n a l  f o r e s t s ,  

s o m e  p o w e r  s i t e  w i t h d r a w a l s ,  a r e c r e a t i o n  area, a w h o l e  b u n c h  of B L M  

r e s e r v o i r s  and w e l l s ,  s t o c k  d r i v e w a y s ,  i n s t r e a m  flows w i t h i n  the n a t i o n a l  

f o r e s t ,  plus the p u b l i c  l a nds i n s t r e a m  f l o w s  that w e r e  c l a i m e d .

W y o m i n g  s t a r t e d  out to be an a d j u d i c a t i o n  not just for r e s e r v e d  r i g h t s ,  b ut 

f e d e r a l  n o n - r e s e r v e d  r i g h t s .  Y o u  m a y  h a v e  h e a r d  of  the f e d e r a l  

a p p r o p r i a t i v e  r i g h t s  d o c t r i n e  that wa s  a d o p t e d  d u r i n g  the C a r t e r  

a d m i n i s t r a t i o n  and f i n a l l y  k i l l e d  d u r i n g  the first t e r m  of  the R e a g a n  

a d m i n i s t r a t i o n .  T h i s  case w as r e s p o n s i b l e  for its d e a t h .  T h e  p r o b l e m  

a r o s e  o u t  o f  the U . S .  v. N e w  M e x i c o  c a s e  in w h i c h  it w a s  s a i d  the r e s e r v e d  

r i g h t s  e x i s t  o n l y  for the p r i m a r y  p u r p o s e  of the r e s e r v a t i o n .  A l l  o t h e r  

u s e s ,  s e c o n d a r y  u s e s  or  t r a d i t i o n a l  uses w e r e  to be  a c q u i r e d  u n d e r  s t a t e  

law. S o m e  of t h o s e  t r a d i t i o n a l  u ses w e r e  not c a l l e d  " b e n e f i c i a l "  u n d e r  

s t a t e  law, l i k e  i n s t r e a m  f l ows. S o m e  w o u l d  e n d  up w i t h  p r i o r i t y  d a t e s  v e r y  

j u n i o r  if t h e y  g o t  the p r i o r i t y  d a t e  of the a d j u d i c a t i o n ,  w h i c h  h a p p e n s  in 

m o s t  s t a t e s .  So t he U n i t e d  S t a t e s  not o n l y  f i l e d  r e s e r v e d  r i g h t  c l a i m s ,  

b u t  a l s o  f i led c l a i m s  for n o n - r e s e r v e d  r i g h t s ,  and s a i d  that r e g a r d l e s s  of 

t h e  fact that t h e y  h a d n ' t  a d j u d i c a t e d  the w a t e r  r i g h t s  p r e v i o u s l y ,  t h e y  a re 

e n t i t l e d  to a p r i o r i t y  d a t e  for the use s  that t h e y  m a d e  as of  the t i m e  the
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u s e  w a s  b e g u n .  T h a t  s o r t  of b l e w  e v e r y b o u y ' s  m i n d .  P a r t  of the 

n e g o t i a t i o n s  l e a d i n g  up  to t h e  s e t t l e m e n t  o n  the n o n - I n d i a n  c l a i m s  w a s  a 

d e c e n t  b u r i a l  for the f e d e r a l  a p p r o p r i a t e  r i ght d o c t r i n e .  It was j u s t  an 

a t t e m p t  to s k i r t  s t a t e  l a w  w i t h  r e s p e c t  to s e c o n d a r y  u s es.

S o  t h e  f i r s t  t h i n g  y o u  d o  is d e c i d e  w h a t  r e s e r v a t i o n s  y o u  h a v e  and w h e r e  

t h e y  are. W e  w e r e  s u r p r i s e d  at h o w  d i f f i c u l t  it w a s  to f i g u r e  out w h a t  

r e s e r v a t i o n s  e x i s t e d  w i t h i n  t he b a s i n  a n d  e x a c t l y  w h e r e  the b o u n d a r i e s  

a re. W e  f i n a l l y  c o n v i n c e d  the m a s t e r  t h a t  the v e r y  first s t e p  in the 

l i t i g a t i o n  o u g h t  to be  t h e  j u d i c i a l  d e f i n i t i o n  of  t h o s e  r e s e r v a t i o n s .  W e  

c a l l e d  t h e m  " T h e  b o u n d a r i e s  and d a t e s  file". E v e r y b o d y  s u b m i t t e d  e v i d e n c e  

o f  w h e r e  t h e y  t h o u g h t  t h e  r e s e r v a t i o n s  w e r e  a nd w h a t  the d a t e  o f  t h e i r  

p r i o r i t y  w a s .  R e m e m b e r ,  h o w e v e r ,  that m o s t  of t h e s e  n a t i o n a l  f o r e s t s  in 

t h e  L o w e r  4 8  a re a p a t c h w o r k  q u i l t .  Y o u  h a v e  r e s e r v a t i o n s  that h a v e  b e e n  

m a d e  t h r o u g h o u t  h i s t o r y ,  e v e r  s i n c e  the t u r n  of the c e n t u r y .

O n c e  y o u  d e c i d e  w h a t  r e s e r v a t i o n s  are i n v o l v e d  y o u  c a n  m a k e  a g ood g u e s s  at 

w h a t  t h e  c o u r t  is g o i n g  to d e c i d e  are t he p r i m a r y  p u r p o s e s ,  and w i t h i n  

t h o s e  p r i m a r y  p u r p o s e s  y o u  c a n  m a k e  a f a i r l y  d e c e n t  g u e s s  as to w h a t  the 

e v e n t u a l  c l a i m s  o f  t h e  U n i t e d  S t a t e s  w i l l  be. H a v i n g  d o n e  that, if y o u  

h a v e  a m o d e l ,  t h e n  y o u  a s k  y o u s e l f  w h a t  u ses of w a t e r  do we  h a v e  u n d e r  

s t a t e  l a w s ?  T h a t  is p o s s i b l e  a f a i r l y  e a r l y  d e c i s i o n .

T h e  m o d e l :

T h e s e  a r e  a l l  the i r r i g a t i o n  r i g h t s  in the b a s i n .  W h a t  if c l a i m s  for the 

I n d i a n  r e s e r v a t i o n  t o t a l s  the v i r g i n  f l o w  of the s t r e a m ?  It t u r n e d  out the 

c l a i m s  o f  t h e  U n i t e d  S t a t e s  in  t o t a l  w e r e  for 1.6 t i m e s  t he v i r g i n  flow.

T h e  c l a i m s  t u r n e d  out to be w o r s e  t h a n  we t h o u g h t  t h e y  w o u l d  be if we tak e  

v i r g i n  f l o w  i n  a v e r a g e  y e a r s .  W a t e r  r i g h t s  in  red a re g o i n g  to be k n o c k e d  

o u t .  T h e s e  a r e  g o i n g  to be  d r y  a r e a s .  W h a t  about d r y  y e a r s ?  In d r y  y e a r s  

t h e  r e d  a r e a s  s t a r t  to l o o k  l i k e  that. So all o f  a s u d d e n  the p u c k e r  

f a c t o r  g o t  w a y  h i g h ,  we d e c i d e d  we b e t t e r  get s e r i o u s  a b o u t  f e d e r a l  

r e s e r v e d  r i g h t s .  It b l e w  o u t  c o m p l e t e l y  the r e c l a m a t i o n  p r o j e c t ,  d e s t r o y e d  

b a s i c a l l y  e v e r y t h i n g  u p s t r e a m  f r o m  the r e s e r v a t i o n ,  and s t a r t e d  a 

c o n s u m p t i v e  u s e  o n  t h e  I n d i a n  r e s e r v a t i o n  that h ad a d r a m a t i c  e f f e c t  on  

e v e r y t h i n g  d o w n s t r e a m .  T h i s  w a s  j u s t  b a s e d  o n  c l a i m s  of the I n d i a n  

r e s e r v a t i o n .  W e  d i d  a s i m i l a r  t h i n g  in r e s p e c t  to the n a t i o n a l  f o r e s t .  W e  

i d e n t i f i e d  the w a t e r  r i g h t s  that w o u l d  be a f f e c t e d  b y  e a c h  o ne of thos e .

T h e n  we d i d  a c o n s o l i d a t e d  r u n  w h e r e  we a d d e d  all the c l a i m s  t o g e t h e r  and 

s a i d ,  " OK, w h o  is g o i n g  to be  h u r t " — e v e r y  p l a c e  t h e r e  is a red dot. T h e n  

w e  a s k e d  the m o d e l ,  " W h a t  p a r t i c u l a r  c l a i m  c a u s e s  this i n j u r y ? "  W i t h  one 

g e n e r a l  e x c e p t i o n ,  if the c l a i m s  o f  the U n i t e d  S t a t e s  d i d  not a f f e c t  a n y  

w a t e r  r i g h t s ,  we s a i d ,  " W e  w o n ' t  f i g h t  y o u  on  it." T h a t  wa s  the g e n e r a l  

s t r a t e g y .  T h a t  is w h y  h a v i n g  a m o d e l  is so i m p o r t a n t .

M o d e l s  a r e  not c h e a p .  F o r  t h a t  b a s i n  w h i c h  is a b o u t  125 m i l e s  lon g  a nd 70 

or  80 m i l e s  w i d e ,  a n  i n f o r m e d  g u e s s  is that we s p ent a b out 2 1/2 m i l l i o n  

b u c k s  o n  the m o d e l .  T h e  r e s u l t s  w e r e  f a i r l y  w o r t h  w h i l e  b e c a u s e  we f o u n d  

t h a t  we h ad o v e r  2 0 0 , 0 0 0  a c r e s  of land that w o u l d  be g o i n g  out of 

i r r i g a t i o n  b e c a u s e  o f  t he c l a i m s  t h e  U n i t e d  S t a t e s  h a d  m a d e .  If y o u  f i g u r e  

c o n s e r v a t i v e l y  at $ 1 0 0 0  a n  a c r e ,  all of a s u d d e n  y o u  r e c o g n i z e d  the 

e c o n o m i c  i m p a c t  it w o u l d  h a v e  o n  t he s t ate.
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In b o t h  a d j u d i c a t i o n s  t h e r e  w e r e  m o r e  t h a n  f e d e r a l  r e s e r v e d  r i ghts 

i n v o l v e d .  T h a t ' s  b e c a u s e  u n d e r  the M c C a r r e n  A m e n d m e n t  w e ' v e  got to h a v e  

all the u s e r s  on the s t r e a m  i n v o l v e d .  It c r e a t e s  a v e r y  s t i c k y  p r o b l e m .

If y o u ' v e  got w a t e r  u s e r s  o ut t h e r e  that h a v e  a l r e a d y  got t h e i r  w a t e r  

r i g h t s  b a s e d  o n  t h e i r  p e r m i t s  or l i c e n s e ,  and y o u  tell t h e m  t h e y ' v e  g ot to 

g o  b a c k  in  and r e a d j u d i c a t e  t h e i r  w a t e r  r i g h t s ,  t h e y  g et a l i t t l e  f e i s t y .

I n o t i c e d  that in y o u r  b i l l  y o u  d i d  the s a m e  t h i n g  w e  did, and tha t  w a s  a 

p r o v i s i o n  that the d o c u m e n t  i t s e l f — the p e r m i t  or l i c e n s e — is p r i m a  f a c i e  

t r u t h  o f  the c o n t e n t .  In W y o m i n g ,  w e  c a m e  to t he p r e t r i a l  c o n f e r e n c e — all 

p a r t i e s  w e r e  i n v i t e d  to s u b m i t  e x h i b i t s  a h e a d  to t i m e  to get t h e i r  

a d m i s s i b i l i t y  r u l e d  o n — w i t h  t h r e e  or  f our c a r t s  of  s t a t e  c e r t i f i c a t e s  and 

p e r m i t s  all m a r k e d  and i n d e x e d ,  and said, " J u d g e ,  we w a n t  t h e m  a d m i t t e d  as 

p r i m a  f a c i e  t r u t h  o f  c o n t e n t s . "  T h e  j u d g e  said, " O K " .  T h e  U n i t e d  S t a t e s  

w a s  not h a p p y  but t h a t ' s  the w a y  the s t a t u t e  read. O n e  a d v a n t a g e  y o u  na d  

in s t a t e  c o u r t ,  y o u  c o n t r o l  the e v i d e n t i a r y  r u l e .  If y o u  h a v e  to h a v e  a 

s h o r t  cut to d e a l  w i t h  e x i s t i n g  s t a t e  r i g h t s ,  it g i v e s  y o u  a c h a n c e  to do 

t hat. I t h i n k  y o u  h a v e  a p p r o a c h e d  that j u s t  r i g h t  in y o u r  p r o p o s e d  

l e g i s l a t i o n .

«-*
In eac h  of t h e s e  c a s e s  the m a s t e r  d id the sam e  t h ing, he s e p a r a t e d  the 

c l a i m s  i n t o  d i f f e r e n t  c a t e g o r i e s .  Y o u  c a n  rea d  the t y p e  o f  c l a i m s  i n v o l v e d  

t h e r e .  In C o l o r a d o ,  t h e r e  w e r e  no I n d i a n  r e s e r v e d  r i g h t s  i n v o l v e d .  In 

W y o m i n g ,  t h e r e  are lots o f  n o n - I n d i a n  c l a i m s  i n v o l v e d ,  but the rea l  e x p e n s e

in the c a s e  was d e a l i n g  w i t h  the I n d i a n  c l a i m s  b e c a u s e  of the t r e m e n d o u s

i m p a c t  it h ad o n  the s t a t e .

T h e  r e s o l u t i o n :

In C o l o r a d o ,  v i r t u a l l y  e v e r y t h i n g  w a s  l i t i g a t e d .  T h e  p r i v a t e  p a r t i e s  

w o u l d n ' t  a g ree on  a thing. As a m a s t e r  that r e a l l y  m a d e  me  h a p p y — no time 

o f f  to g o  f i s h i n g .  In W y o m i n g  a lot of i s s u e s  j u s t  fell b y  the w a y s i d e .

T h e  q u e s t i o n  of w h e t h e r  or not t h e y  w e r e  i m p o r t a n t  w a s  d i d  t h e y  a f f e c t  

a n y b o d y ?  W e  t o o k  n u m e r o u s  t r i p s  up th e  B i g  H o r n  B a s i n  to t a l k  w i t h  the 

p r i v a t e  c o u n s e l .  If w e  h a d n ' t  g o n e  up t h ere, if w e  h a d  t r i e d  to cut t h e m  

o ut lik e  is b e i n g  d o n e  in M o n t a n a ,  t h e y  p r o b a b l y  w o u l d  h a v e  cut us up a nd 

fed us to the c o y o t e s .  W e  d i d  k e e p  t h e m  i n v o l v e d  and as a r e s u l t  t h e y  w e r e  

p r e t t y  p a s s i v e  d u r i n g  l i t i g a t i o n ,  a l t h o u g h  e v e r y  n o w  a nd t h e n  w h e n  we 

n e e d e d  a l i t t l e  s ex a p p e a l ,  s o m e  of the l a w y e r s ,  c l i e n t s ,  a nd e x p e r t s  w o u l d  

c o m e  d o w n  out of  the b a s i n  a nd g i v e  t h e i r  t e s t i m o n y .  It w a s  v e r y  h e l p f u l  

to h a v e  that r e s o u r c e  a v a i l a b l e .

In the C o l o r a d o  c a s e ,  t h e r e  w a s  v i r t u a l l y  no n e g o t i a t i o n  w i c h  one 

e x c e p t i o n — the B L M  c l a i m e d  i n s t r e a m  f l ows for o f f - r e s e r v a t i o n s , b a s i c a l l y  a 

p r e c u r s o r  of the f e d e r a l  a p p r o p r i a t i v e  r i g h t .  E v e r y b o d y  f o u g h t  t h o s e  as a 

l e g a l  m a t t e r  u n t i l  t h e y  d i s c o v e r e d  the s i z e  of t he c l a i m s :  t h e y  w e r e  1 / 1 0 0  

of a cfs, 5 / 1 0 0  o f  a cfs. I w o u l d n ' t  s a y  t his in p u b l i c  but one of the 

e x p e r t s  t e s t i f i e d  that o n e  o f  the c l a i m s  w a s  less w a t e r  t h a n  c o u l d  be 

p r o d u c e d  b y  a bul l  elk ,  so as a r e s u l t  e v e r y b o d y  s a id, " Y o u ' v e  got to be

k i d d i n g .  W e  d o n ' t  w a n t  to f i ght a b o u t  t h a t . "  T h e  p r i v a t e  p a r t y  s a id, " T h e

c o s t / b e n e f i t  a p p r o a c h  is not w o r t h  f i g h t i n g  a b o u t " ,  so t h o s e  are the o n l y

Claims involved in the two adjudications:
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1..

t h i n g s  that d i d n ' t  get l i t i g a t e d .  In the W y o m i n g  c a s e ,  the o n l y  t h i n g s  

tha t  g o t  l i t i g a t e d  w e r e  t h e  I n d i a n  c l a i m s .  T h e  n o n - I n d i a n  c l a i m s ,  the 

n a t i o n a l  f o r e s t ,  n a t i o n a l  p a r k s ,  r e c r e a t i o n  a r eas, d i d n ' t  get l i t i g a t e d ,  

t h e y  g ot n e g o t i a t e d .  T h i s  is b a s i c a l l y  h o w  that s t o r y  w o r k s .

D u r i n g  t he I n d i a n  t r i a l ,  w e  r e a l i z e d  that we h a d  a p r o b l e m . ..that we  

p r o b a b l y  c o u l d n ' t  a f f o r d  to h a v e  the k i n d  of l i t i g a t i o n  on  the n o n - I n d i a n  

c l a i m s  that w e  h a d  o n  t h e  I n d i a n  c l a i m s .  Not o n l y  c o u l d  w e  not a f f o r d  it, 

w e  p r o b a b l y  d i d n ' t  h a v e  the e n e r g y  to do  it. L a w y e r s  p e e l e d  o f f  that c a s e  

l i k e  s k i n  o f f  a n  o n i o n ;  T h e y  j u s t  g o t  w o r n  o u t  a f t e r  a w h i l e .  T h e  s a m e  

t h i n g  h a p p e n e d  to e x p e r t s .  I s a i d  that o n e  w e n t  to S a u d i  A r a b i a ,  I ' m  f u l l y  

c o n v i n c e d ,  j u s t  to e s c a p e  that c a se.

W e  t h o u g h t  m a y b e  we  c o u l d  s e t t l e  o n  the n o n - I n d i a n  c l a i m s ,  and t h e r e  h a d  

b e e n  d i s c u s s i o n  of s e t t l e m e n t .  F i n a l l y  w e  j u s t  up a n d  a s k e d ,  " A r e  y o u  guy s  

i n t e r e s t e d  in  s e t t l i n g ? "  A n d  t he a n s w e r  c a m e  b a c k ,  " Y e s " .  W e  h a d  m a d e  a 

d e c i s i o n  to f i g h t  a b o u t  t h i n g s  that w e r e n ' t  i m p o r t a n t  d u r i n g  the I n d i a n  

c a s e ,  jus t  m a k e  s u r e  tha t  t h e  U n i t e d  S t a t e s  is i n t e r e s t e d  in s e t t l e m e n t  

b e c a u s e  p r i o r  to the t r i a l  on  th e  I n d i a n  c l a i m s  t h e r e  w a s n ' t  m u c h  i n t e r e s t  

in s e t t l e m e n t .  W e  t h o u g h t  m a y b e  w e  c a n  g e t  t h e i r  a t t e n t i o n .  T h e  w a y  w e  

d i d  it w a s  to a d o p t  a h e d g e r o w  to h e d g e r o w  a p p r o a c h  in  d e f e n d i n g  a g a i n s t  

t h o s e  c l a i m s .  T h e r e  w a s n ' t  a n y t h i n g  that d i d n ' t  go b y  without, s u b s t a n t i a l  

d i s c o v e r y  and c r o s s  e x a m i n a t i o n  and o p p o s i t i o n  at trial. A f t e r  the I n d i a n  

t r i a l  w a s  o v e r ,  w e  s a i d ,  " W e ' l l  r e i n f o r c e  the p a t t e r n . "  W e  set up an 

i n t e n s i v e  s e r i e s  of d e p o s i t i o n s  o n  the n o n - I n d i a n  c l a i m s .  A f t e r  the t h i r d  

w e e k  of  that w e  t h e n  s a i d ,  " W o u l d  y o u  l i k e  to s e t t l e ? "  A n d  sur e  e n o u g h ,  

w i t h  the trial a b o u t  t h r e e  w e e x s  a w a y  the a n s w e r  was, " Y e s " .  So t h ere has 

b e e n  a b e e n  a c o m p l e t e  t u r n  a r o u n d  in a b o u t  a y e a r  a nd a h a l f .  D u r i n g  1982 

w e  t a l k e d  s e t t l e m e n t .

I t ' s  h a r d  to g u e s s  h o w  m u c h  tha t  s e t t l e m e n t  c o st. I n  t e r m s  of a b s o l u t e  

d i r e c t  c o s t s ,  it p r o b a b l y  c o s t  $ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0 .  C o n t r a s t  that w i t h  th e  

c o s t  of the I n d i a n  l i t i g a t i o n  w h i c h  m u s t  be  in the n e i g h b o r h o o d  of 

$ 6  m i l l o n .  Y o u  c a n  s e e  t h a t  n e g o t i a t i o n  c e r t a i n l y  d o e s  h a v e  b e n e f i t s .  B u t  

t h e r e  has to be f o o t n o t e s  t h e r e .  O n e  of  the t h i n g s  w e  d i d  in the 

n e g o t i a t i o n  w a s  u se t h e  m o d e l .  W e  k n e w  w h e r e  w e  h ad to h a v e  v i c t o r i e s  in 

t he n e g o t i a t i o n  to m a k e  t he d e a l  fly. W i t h o u t  the m o d e l  w e  w o u l d n ' t  h a ve. 

T h e  t o tal c ost o f  t h a t  m o d e l  w a s  a b s o r b e d  in t h e  I n d i a n  r e s o l u t i o n .  N o n e  

of t h ose c o s t s  w e r e  a s c r i b e d  to the n o n - I n d i a n  s e t t l e m e n t .

In a d d i t i o n ,  a g r e a t  d e a l  of the i m p e t u s  for s e t t l e m e n t  on  the n o n - I n d i a n  

v e r s i o n  c l a i m s  c a m e  f r o m  t he v e r y  h a r d  lin e  a p p r o a c h  t h e  s t a t e  t o o k  to 

l i t i g a t i o n  on the I n d i a n  c l a i m s .  As a r e s u l t ,  w h a t e v e r  the c a u s e s  w e r e ,  we 

c ut a d e a l .  I t h i n k  y o u  o u g h t  to c o m p a r e  the c l a i m s  s t a t e d  b y  t he U n i t e d  

S t a t e s  and t h o s e  a w a r d e d  b y  the c o u r t .  F o r  the n o n - I n d i a n  r e s e r v e d  right 

c l a i m s ,  t wo s m a l l  w e l l s  w e r e  g i v e n  a r e s e r v e d  r i ght. T h e r e  w e r e  no o t h e r  

r e s e r v e d  r i g h t s  in the s t a t e  of  W y o m i n g .  T h e  f e d e r a l  g o v e r n m e n t  was g i v e n  

a w a t e r  r i g h t  w h i c h  e x p r e s s l y  w a s  not c a l l e d  a r e s e r v e d  w a t e r  right.

T h e  U n i t e d  S t a t e s  go t  w a t e r  r i g h t s  w h i c h  w e r e  a) j u n i o r  to all s t a t e  w a t e r  

r i g h t s  b) t h e y  w e r e  j u n i o r  to all w a t e r s  w h i c h  had b e e n  i d e n t i f i e d  for 

p o t e n t i a l  d e v e l o p m e n t  by  the s t a t e .  (We s t a r t e d  c a l l i n g  it a s t a t e  r e s e r v e d
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r i g h t . )  E a c h  one o f  t h o s e  had a l i t t l e  f u dge f a c t o r  a t t a c h e d  to it to m a k e  

s u r e  w e  h a d  a l i t t l e  s l a c k  in  the s y s t e m .  O n l y  a f t e r  that, in the t h i r d  

g e n e r a l  p r i o r i t y  c a m e  f e d e r a l  r e s e r v e d  r i g h t s .  We s a w  t h a t  as a m a j o r  

v i c t o r y  for t h e  s t a t e .

R e m e m b e r ,  d o w n  t h e r e ,  th e  s t a t e  h a s  for y e a r s  s t r u g g l e d  w i t h  the i s s u e  of  

i n s t r e a m  flows, w h e t h e r  or not the s t a t e  o u g h t  to e n c o u r a g e  i n s t r e a m  

f l o w s .  T h e  a n s w e r  t h e r e ,  u n l i k e  C o l o r a d o ,  w a s  no. N e v e r  c o u l d  g et the 

l e g i s l a t u r e  to a d o p t  an i n s t r e a m  f l o w  b i l l .  As  a p r a c t i c a l  m a t t e r ,  a ll the 

s e n i o r  w a t e r  r i g h t s  a r e  d o w n  at t he m o u t h  o f  t h e  s t r e a m s ,  s o  t h e y  c a l l  

w a t e r  d o w n  to t h e i r  h e a d g a t e s  f r o m  the u p p e r  r e a c h e s  of the s t r e a m s ,  and 

w ' i n s t r e W b i l l s  a r e n ' t  n e e d e d .  As  a g e n e r a l  m a t t e r ,  th e  s e n i o r  w a t e r  r i g h t s  

a r e  l o w  o n  the s t r e a m  and call w a t e r  to t h e m s e l v e s  and p r e s e r v e  the 

i n s t r e a m  flow.

W e  h a v e  r e a l  p r o b l e m s  in  t he n a t i o n a l  f o r e s t .  T h e  o r i g i n a l  c l a i m s  for the 

U n i t e d  S t a t e s  w e r e  for q u a n t i f i c a t i o n  p o i n t s  at the b o u n d a r y  and at the 

m o u t h s  o f  e a c h  o ne o f  t h e s e  t r i b u t a r i e s .  W e  w e r e  q u i t e  c e r t a i n  that t h e y ' d  

t a k e  the a p p r o a c h  tha t  w a s  t a k e n  in C o l o r a d o  and say, " W e  w a n t  a m i n i m u m  

f l o w  i n  c f s  t h r o u g h o u t  a s t r e a m  r e a c h . "  W e  d i d n ' t  s e e  a n y  c l a i m s  for 

r e a c h e s .  We s a w  c l a i m s  for q u a n t i f i c a t i o n  p o i n t s .  But t h o s e  

q u a n t i f i c a t i o n  p o i n t s  d i d  h a v e  c fs a t t a c h e d  to them. O u r  b i g g e s t  p r o b l e m  

w a s  that u p s t r e a m  of  t h e s e  q u a n t i f i c a t i o n  p o i n t s ,  t h e r e  w e r e  s t a t e  a w a r d e d  

w a t e r  r i g h t s — d i v e r s i o n s — w h i c h  w o u l d  be c ut ou t  sort of  l i k e  D e n v e r ' s  

trans r a o u n t a i n  d i v e r s i o n .  We  h ad to do s o m e t h i n g .

T h e  o r i g i n a l  c l a i m s  of  the f o rest w e r e  for 78% of the n a t u r a l  flow. N o w  

t h i s  is a f t e r  t he N e w  M e x i c o  c a s e  w h e r e  it w a s  d e c i d e d  that t h e r e  w e r e  no 

instreara flows for fish, w i l d l i f e ,  a nd a e s t h e t i c  p u r p o s e s .  T h i s  w as for 

p r o d u c t i o n  o f  t i m b e r  a nd p r o t e c t i o n  o f  w a t e r s h e d .  O n e  of  t h e  b i g g e s t  

s u r p r i s e s  of the R i o  M i m b r e s  c a s e  was w h e n  the S u p r e m e  C o u r t  s a i d  that 

n a t i o n a l  f o r e s t s  w e r e  not c r e a t e d  f or r e c r e a t i o n l  p u r p o s e s — t h e y  w e r e  

c r e a t e d  for c o m m e r c i a l  p u r p o s e s ,  to p r o v i d e  t i m b e r  s u p p l y  and to p r o v i d e  

.i.vs:;/;.water f o r  d o w n s t r e a m  m u n i c i p a l i t i e s  a n d  u s e r s .  T h e  U n i t e d  S t a t e s  s a i d ,  " W e  

n e e d  7 8 %  o f  t he v i r g i n  f l o w "  to do t h at. W e  t h o u g h t  that w a s  a l i t t l e  

m u c h .  W e  s t a r t e d  n e g o t i a t i n g .  S o o n  tha t  w a s  d o w n  t o  2 2 % — t h e  a m o u n t  

n e c e s s a r y  for f l u s h i n g  f l o w s  to m a i n t a i n  the i n t e g r i t y  of the c h a n n e l s .

O n c e  w e  h a d  the 22%, w e  w e n t  b a c k  to the m o d e l  a nd s a i d ,  " W h e r e  a re t h e  r ed 

a r e a s ? "  A ll o f  a s u d d e n  che t r i b u t a r i e s  s t a r t e d  t u r n i n g  up w i t h  red 

a r e a s — d i v e r s i o n s  a b o v e  q u a n t i f i c a t i o n  p o i n t s .  W e  e l i m i n a t e d  thi s  

q u a n t i f i c a t i o n  p o i n t  r i g h t  h e r e  o n  the m a i n s t e m .  W i t h  that e l i m i n a t e d ,  

t h i s  f e l l o w  w a s  no l o n g e r  red. He w a s  b l u e — h e  w a s  i r r i g a t e d .  A n d  w e

c a n ' t  e l i m i n a t e  this o n e — the U n i t e d  S t a t e s  s t a r t e d  to get a l i t t l e  a n t s y

w i t h  a ll t h e s e  z e r o s .  T h e i r  q u a n t i f i c a t i o n  p o i n t s  k e p t  d i s a p p e a r i n g .  We 

j u s t  m o v e d  t h e m  all u p s t r e a m  of the d i v e r s i o n s .  A n d  w h e n  we c o u l d n ' t  a g r e e  

to m o v i n g  t h e m  u p s t r e a m ,  a nd w e  c o u l d n ' t  a g r e e  to d e l e t i n g  t h e m ,  w e  j u s t  

a s s i g n e d  t h e m  a s t r e a m f l o w  v a l u e  of zero. T h a t  n e g o t i a t i o n  p r o c e s s  t o o k  a 

lo n g  t i m e .  T h e  U n i t e d  S t a t e s  g o t  to the p o i n t  w h e r e  t h e y  s a i d ,  " W e  c a n ' t

a c c e p t  a n y  z e r o s .  It d o e s n ' t  l o o k  g o o d .  T h e  S i e r r a  C l u b  m i g h t  sue u s . "

A n d  w e  f i n a l l y  a g r e e d  that e v e r y  p l a c e  t h e r e  w a s  a z e r o ,  w e ' d  j u s t  m o v e  it 

u p s t r e a m  a b o v e  all the m a j o r  d i v e r s i o n s .

yiv.>, •
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So the final r e s u l t  w a s  t h e r e  w e r e  no r e s e r v e d  r i g h t s  for n o n - I n d i a n  

p u r p o s e s  in t h e  B i g  H o r n  B a s i n .  T h e  w a t e r  r i g h t s  o f  t he U n i t e d  S t a t e s  w e r e  

j u s t  c a l l e d  " w a t e r  r i g h t s  of t he U n i t e d  S t a t e s "  b a s e d  on  s t a t e  law, 

s u b o r d i n a t e d  to  all e x i s t i n g  s t a t e  w a t e r  r i g h t s .  W e  a l s o  i d e n t i f i e d  all 

p o t e n t i a l  s t o r a g e  p r o g r a m s  and p o t e n t i a l  w a t e r  d e v e l o p m e n t  p r o j e c t s  o n  e a c h  

o f  t h e s e  s t r e a m s ,  a n d  s u b o r d i n a t i o n  w a s  m a d e  to t h o s e  as w e l l ,  a n d  a f t e r  

t h a t  s u b o r d i n a t i o n  w a s  m a d e  and the q u a n t i f i c a t i o n  p o i n t s  m o v e d  b a s i c a l l y  

a b o v e  e v e r y  s i g n i f i c a n t  d i v e r s i o n  a n d  s t o r a g e  f a c i l i t y ,  w e  h a d  a d e a l .

T h a t  d e a l  we t o o k  to d i s t r i c t  c o u r t .  T h e  U n i t e d  S t a t e s  a s k e d  tha t  the 

s t a t e  p u t  o n  its p r i m a  f a c i e  c a s e  in  s u p p o r t  o f  the d e a l  a nd t h e  d e a l  w e n t  

to bed. It t o o k  a b o u t  t w e n t y  y e a r s  and t h r e e  q u a r t e r s  of a m i l l i o n  b u c k s .  

A s  y o u  c a n  t e ll, the p r o g r e s s  o f  it w a s  a  l i t t l e  d i f f e r e n t  f r o m  the 

n e g o t i a t i o n s  y o u  m i g h t  e x p e c t .  It w a s  all d ue, b a s i c a l l y ,  to the m o d e l .

T h e  l a w y e r s  l i k e  to say, " H ey, it w a s  the l a w y e r s  w h o  w o n  the c a s e , "  b u t ,  

in  that case, the m o d e l  did.

Q U E S T I O N S :

K e i t h  B a y h a  ( U S F W S ) : Q u e s t i o n  on  f l u s h i n g  f l o w s  ( u n i n t e l l i g i b l e )

W h i t e :  It was o r i g i n a l l y  set up so tha t  the q u a n t i f i c a t i o n  of t h e s e  

v a r i o u s  p o i n t s  w e r e  m a d e  in a c r e - f e e t  p er y e a r  and cfs d u r i n g  p a r t i c u l a r  

m o n t h s .  ( R e m a r k a b l e  s i m i l a r i t y  to h a b i t a t  p r e f e r e n c e  c u r v e s . )  W e  g o t  rid 

o f  all the cfs and w e  t h o u g h t  w e  w e r e  g o i n g  to get j u s t  a c r e - f e e t  p e r  y e a r  

o n  t h o s e  q u a n t i f i c a t i o n  p o i n t s  u n t i l  s o m e b o d y  w i s e d  up. A n d  w e  e n d e d  u p  

g e t t i n g ,  if y o u  l o o k  at that s t i p u l a t e d  d e c r e e ,  we  g ot t o t a l  a c r e - f e e t  per 

m o n t h .  So, tha t  instreara flow, a c c o r d i n g  to the d e a l ,  c o u l d  all be

s a t i s f i e d  in o n e  day. If d u r i n g  J a n u a r y  t h e r e  w e r e  12 a c r e - f e e t  at the

q u a n t i f i c a t i o n  p o i n t ,  if it c a m e  in o n e  d a y ,  the d e a l  w a s  s a t i s f i e d .

T h a t ' s  the b a s i c  n a t i o n a l  f o r e s t  c l a i m  t h a t ' s  b e i n g  m a d e  now. I t h i n k

w e ' v e  d r o p p e d  f r o m  7 8 %  to s o m e  l e s s e r  n u m b e r .  W e ' r e  j u s t  in the m i d d l e  o f

d i s c o v e r i n g  C o l o r a d o  to find out w h a t  that c u r r e n t  n u m b e r  is.

W a n a m a k e r :  In the b o o k s  t h e r e ,  I d i d n ' t  r e a l l y  se e  a n y t h i n g  d e a l i n g  w i t h  

m i n i n g  p r o p e r t i e s .  D i d  I m i s s  t h e m ?  It s e e m s  to m e  t h a t  the m i n i n g  

c o m m u n i t y — and I k n o w  t h e r e  is s o m e  in  C o l o r a d o — h a v e  a g r e a t  d e a l  of  

c o n c e r n  o v e r  h o w  this wa s  d e v e l o p e d .  T h e r e  w o u l d  be a d v a n t a g e s  and 

d i s a d v a n t a g e s  to e i t h e r  s i d e  p r e v a i l i n g  or s e t t l i n g  s o m e t h i n g  that w a s  

u n s u i t a b l e  for ( u n i n t e l l i g i b l e ) .

W h i t e :  T h e  raining i n d u s t r y  w as v e r y  a c t i v e  in the C o l o r a d o  ca e u n t i l  the 

S u p r e m e  C o u r t  r u l e d  that t h e r e  w e r e  no i n s t r e a m  flows for n a t i o n a l  f o r e s t s  

b a s e d  o n  the o r i g i n a l  O r g a n i c  A ct p u r p o s e s .  T he m i n i n g  i n d u s t r y  is v e r y  

c o n c e r n e d .  But s i n c e  the a d d i t i o n a l  p u r p o s e s  c a m e  i n t o  e x i s t e n c e  in the 

1 9 6 0  M u l t i p l e  U s e  and S u s t a i n e d  Y i e l d  Act, t h e y  a s s u m e d  that if t h e r e  w e r e  

r e s e r v e d  r i g h t s  for t h o s e  a d d i t i o n a l  p u r p o s e s  t h e y  w o u l d  be f r o m  1 9 6 0  a n d  

l a t e r .  M o s t  of  the s i g n i f i c a n t  m i n i n g  w a t e r  r i g h t s  p r e d a t e d  1960. T h e y  

w e r e n ' t  w o r r i e d .  T h e n  w h e n  the S u p r e m e  C o u r t  s a i d ,  " Y o u  d o n ' t  e v e n  get 

w a t e r  r i g h t s  fo r  1960 act p u r p o s e s " ,  t he C o l o r a d o  c o u r t  s a id, " Y o u  h a v e  no 

i n s t r e a m  f l ows at all for n a t i o n a l  f o r e s t s  in C o l o r a d o . "
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P a r t  of the p r o b l e m  w a s  t he U n i t e d  S t a t e s  h a d  f a i l e d  to c l a i m  i n s t r e a m  

f l o w s  for the o r i g i n a l  O r g a n i c  Act p u r p o s e s .  T h e y  c l a i m e d  i n s t r e a m  f l ows 

o n l y  for the 1 9 6 0  a c t  p u r p o s e s .  P a r t  of  the r e q u i r e m e n t  for a g e n e r a l  

a d j u d i c a t i o n  is that if y o u  a re s e r v e d  an d  m a d e  a p a r t y  to the 

a d j u d i c a t i o n ,  y o u  fil e  all y o u r  c l a i m s  or y o u  lose them. W h a t  the U n i t e d  

S t a t e s  f a i l e d  to d o  w a s  to a s s e r t  c l a i m s  for the o r i g i n a l  p u r p o s e s  o f  the 

fo r e s t .  T h e y  a s s e r t e d  i n s t r e a m  f l o w  c l a i m s  o n l y  for the 1 9 6 0  a ct 

p u r p o s e s .  T h e r e f o r e  t h e y  lost the c h a n c e  to m a k e  t h o s e  c l a i m s .  L a t e r  t h e y  

c a m e  in and t r i e d  to m a k e  a m e n d m e n t s  to i n c l u d e  t h o s e  o t h e r  p u r p o s e s ,  and 

the c o u r t  s a i d ,  " F o r g e t  i t . "  T h a t  i s s u e  n o w  is on  a p p e a l  to the C o l o r a d o  

S u p r e m e  C o u r t .  B a s i c a l l y  h o w  m a n y  y e a r s  a f t e r  the f i n a l  d e c r e e  c a n  y o u  

a m e n d  y o u r  c l a i m s ?  T h i s  a m e n d m e n t  i s s u e  is g o i n g  to be a r e a l  b a r n  

b u r n e r .  A l l  t he p r i v a t e  p a r t i e s  h a v e  b l o o d  p r e s s u r e  t h r o u g h  the roof, and 

t he feds, D e p a r t m e n t  o f  J u s t i c e  f o l k s ,  f i n d  it m a y  be  the o n l y  w a y  to 

e s c a p e  s o m e  p l e a d i n g s  that w e r e  d r a f t e d  in the e a r l y  d a y s  of  r e s e r v e d  

r i g h t s  b e f o r e  a n y b o d y  h a d  a n y  r e a s o n  to u n d e r s t a n d  the w a y  it w a s  g o i n g  to 

go.

R y b a c h e k :  U n d e r  th e  1 8 7 2  M i n i n g  L a w ,  h a s  a n y b o d y  a d d r e s s e d  the

r e s e r v a t i o n  for w a t e r  that g o e s  w i t h  the f e d e r a l  c l a i m ?

W h i t e :  T h a t ' s  a s e c t i o n  4 9 7  a r g u m e n t .  It w as r a i s e d  in C o l o r a d o ,  and w as 

r u l e d  on by  the l o w e r  c o u r t  f a v o r a b l e  to t he m i n i n g  i n d u s t r y .  T h e  C o l o r a d o  

S u p r e m e  C o u r t ,  as I r e c a l l ,  e i t h e r  d e a l t  w i t h  it in s o r t  o f  a b a c k  h a n d e d  

w ay, or e l s e  said, " T h e r e  a r e n ' t  a n y  instreara f l ows, we a r e n ' t  g o i n g  to 

w o r r y  a b o u t  it. "  It is o n e  of  t h o s e  i s s u e s  tha t  d r o p p e d  o u t  b e c a u s e  it was. 

no l o n g e r  i m p o r t a n t ,

W a n a m a k e r :  T w o  c h i e f  c o n c e p t s  of  " m i n i m a l "  and " e n t i r e l y  d e f e a t e d " ,  w h o  

d e c i d e s  w h a t  ar e  m i n i m a l  n e e d s ,  a n d  if the p u r p o s e  is not e n t i r e l y  

d e f e a t e d ?  If I w e r e  a n  I n d i a n ,  I w o u l d  b e  v e r y  w o r r i e d .  Is it th e  

n a t i o n a l  f o r e s t  or s t a t e  c o u r t ?

W h i t e :  T h e  F o r e s t  S e r v i c e  d e c i d e s  w h a t  it is g o i n g  to c l aim. T h e  s t a t e  

c o u r t  or the f e d e r a l  c o u r t  m a k e s  the e v e n t u a l  d e c i s i o n .

M e a c h a m :  W e ' v e  had an o n g o i n g  c o n c e r n  in A l a s k a  about the s t a t e  b e i n g  the 

o n l y  a g e n c y  that c a n  b r i n g  a b o u t  a b a s i n - w i d e  a d j u d i c a t i o n .  I k n o w  C h a r l i e  

R oe in W a s h i n g t o n  s t a t e  h a s  c o m p l a i n e d  a b o u t  the fact that a lot o f  p r i v a t e  

p a r t i e s  h a v e  b r o u g h t  b a s i n - w i d e  a d j u d i c a t i o n  on b a s i n s  that are not v e r y  

i m p o r t a n t  f r o m  the s t a t e  s t a n d p o i n t ,  b ut the s t a t e  g e t s  d r a w n  into the 

l i t i g a t i o n  and s p e n d i n g  a lot of m o n e y .  A r e  y o u  a w a r e  of a n y  s t a t e  

l e g i s l a t i o n  that a b s o l u t e l y  p r e c l u d e s  a n y b o d y  b ut a s t a t e  a g e n c y  to 

a d j u d i c a t e  b a s i n - w i d e ?

W h i t e :  W y o m i n g  has. It's f a i r l y  e x p l i c i t .  It says, " T h e  A t t o r n e y  G e n e r a l  

a c t i n g  u p o n  the d i r e c t i o n  of the g o v e r n o r  s h a l l . . . " .  T h a t ' s  the k i c k - i n  

c l a u s e  in  that p a r t i c u l a r  a m e n d m e n t  to the D e c l a r a t o r y  J u d g e m e n t s  Act.

M e a c h a m :  T h e  S e n a t e  B i l l  15 0  t h a t  h a s  b e e n  i n t r o d u c e d  h e r e  s a ys, " T h e  

C o m m i s s i o n e r  of  N a t u r a l  R e s o u r c e s  s h a l l  i n i t i a t e . . . " .  If it is d i s c o v e r e d  

t h e r e  a re fed ral r e s e r v e d  r i g h t s  w i t h i n  t h a t  b a s i n ,  t h e n  it m o v e s  into 

j u d i c i a l  mode.



W h i t e :  I w o n d e r  if y o u  h a v e  an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  and later the 

U n i t e d  S t a t e s  c o m e s  up w i t h  a r e s e r v e d  r i g h t s  claim, y o u  are g o i n g  to h a v e  

to g o  b a c k  and d o  a j u d i c i a l  a n y w a y ,  b e c a u s e  the a d m i n i s t r a t i v e  

a d j u d i c a t i o n  in the P a c i f i c  L i v e  S t o c k  c a s e  isn't g o i n g  to be o n e  of t h o s e  

t h i n g s  t h e  U n i t e d  S t a t e s  is b o u n d  by. It's not a s u it. S o  I w o u l d  w o r r y  

a b o u t  the n e c e s s a r y  j u d i c i a l  c h a r a c t e r  of the suit u n d e r  the M c C a r r e n  

A m e n d m e n t  in y o u r  d r a f t i n g  o n  150.

M e a c h a m :  I t h i n k  it's d e s i g n e d  so that as s o o n  as t h e r e  ..re a ny f e d e r a l

r e s e r v e d  r i g h t s  i d e n t i f i e d  that it w o u l d  go  j u d i c i a l l y .  T h e r e  m a y  be s ome

s m a l l e r  d i s c r e t e  b a s i n s  i n  A l a s k a  w h e r e  t h e r e  w o u l d n ' t  b e  a f e d e r a l  

r e s e r v e d  r i ght i d e n t i f i e d  at all.

W h i t e :  L et m e  s a y  s o m e t h i n g  a b o u t  the S i e r r a  C l u b  c a s e ,  the B l o c k  c a se. I

t h i n k  y o u  h a v e  a c o p y  of J u d g e  K a n e ' s  d e c i s i o n .  He h a s  a p r e t t y  goo d  feel

for r e s e r v e d  r i g h t s  l e g i s l a t i o n .  W h a t  h a p p e n e d  wa s  t h e  S i e r r a  C l u b  c a m e  in

to s t a t e  court and a s k e d  t h e y  be a l l o w e d  to i n t e r v e n e  in the a d j u d i c a t i o n  

o f  t he U n i t e d  S t a t e s  c l a i m s .  T h e  s t a t e  c o u r t  said, " G o  a w a y ,  y o u ' r e  t oo

l a t e ,  e v e n  if y o u  h a d  s t a n d i n g . "  T h e n  t h e y  b r o u g h t  the a c t i o n  to the

f e d e r a l  d i s t r i c t  c o u r t  a g a i n s t  t h e  U n i t e d  S t a t e s  for f a i l u r e  to a s s e r t  the 

c l a i m s  to the w i l d e r n e s s  area. T h e  i n t e r e s t i n g  q u e s t i o n  is, l e t ' s  a s s u m e  

t h a t  the U. S. d i s t r i c t  c o u r t  s a id, " Y es, the f e d e r a l  g o v e r n m e n t  s h o u l d  

h a v e  a s s e r t e d  t h o s e  c l a i m s . "  T h e  C o l o r a d o  c o u r t  said, " I t ' s  too late to 

a s s e r t  t h o s e  c l a i m s , "  w h a t ' s  the net r e s u l t ?  T h a t ' s  t h e  p r o b a b l e  o u t c o m e .

M e a c h a m :  I c a n  see that h a p p e n i n g  a l s o  in the c o n t e x t  of  I n d i a n  r i g h t s  

w h e r e  the f e d e r a l  g o v e r n m e n t  m a y  fail to a s s e r t  r i g h t s  o n  b e h a l f  of an 

I n d i a n  or  n a t i v e .  I a s s u m e  the r e m e d y  t h e r e ,  if the s t a t e  c o u r t  

a d j u d i c a t i o n  h a s  b e e n  c o m p l e t e d ,  w o u l d  be a c o u r t  of c l a i m s  m o n e y  d a m a g e s .

W h i t e :  T h e  t r i b e s  t r i e d  to c o m e  in and r e o p e n  A r i z o n a  v. C a l i f o r n i a  to 

a s s e r t  a d d i t i o n a l  c l a i m s .  T h e  U .S. S u p r e m e  C o u r t  said, e x c e p t  for som e  

i s s u e s  that w e r e  e x p r e s s l y  left o p e n  the f i r s t  t ime a r o u n d ,  " Go a w a y . "  So 

I s u p p o s e  that c o u r t  o f  c l a i m s  a p p r o a c h  m a y  be  the a p p r o a c h .  T h a t ' s  b e e n  

r u m o r e d  in the W y i m i n g  c a s e .  In  the W y o m i n g  c a se, t he I n d i a n s  r e c e i v e d  

s t a t e  w a t e r  r i g h t s  in lf?05, w h i c h  w o u l d  g i v e  t h e m  the m o s t  s e n i o r  p r i o r i t y  

o n  t he s t r e a m  to i r r i g a t e  1 5 0 , 0 0 0  a c r e s  of land. T h o s e  b a s i c a l l y  w e r e  

s u r r e n d e r e d  by the U n i t e d  S t a t e s .  T h e y  w e r e  o b t a i n e d  w i t h  m o n e y  d e r i v e d  

f r o m  s ale of  I n d i a n  l a n d s .  T h e y  s o l d  I n d i a n  lands, t o o k  t h a t  m o n e y ,  

a c q u i r e d  s t ate w a t e r  r i g h t s  to i r r i g a t e  1 5 0 , 0 0 0  acre s ,  s e n i o r  m o s t  w a t e r  

r i g h t s  in the s t r e a m ,  t h e n  a b a n d o n e d  t h o s e  w a t e r  r i g h t s  to s e e k  f e d e r a l  

r e s e r v e d  r i g h t s .  T h e y  got f e d e r a l  r e s e r v e d  r i g h t s  to i r r i g a t e  1 0 0 , 0 0 0  

a c r e s .  T h e  s u g g e s t i o n  h a s  b e e n  that the t r i b e s  do  h a v e  a c o u r t  o f  c l a i m s  

c l a i m .

N o w  if y o u  want to fin d  s o m e  i n t e r e s t i n g  r e a d i n g ,  take a l o o k  at the U n i t e d  

S t a t e s  b r i e f s  in the c o u r t  of  c l a i m s  o n  t h e s e  k i n d s  of c a s e s .  A l l  of a 

s u d d e n  w h e r e  the U n i t e d  S t a t e s  h a s  b e e n  c l a i m i n g  p r e t t y  s u b s t a n t i a l  a m o u n t s  

o f  w a t e r  in the a d j u d i c a t i o n ,  w h e n  t h e y  are d e f e n d i n g ,  a l l  o f  a s u d d e n  

" m i n i m a l  n e e d s "  and " e n t i r e l y  d e f e a t e d "  and " m o d e r a t e  s t a n d a r d  of l i v i n g "  

p o p  up and the y  say, " L o o k ,  t h e s e  g u y s  w e r e n ' t  e n t i t l e d  to a n y  w a t e r  

a n y w a y . "  It's f un to take the c o u r t  of c l a i m s  b r i e f s  and u s e  t h e m  in the 

a d j u d i c a t i o n .
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M e a c h a m :  Wha t  w a s  the s t r a t e g y  b e h i n d  a b a n d o n i n g  the s e n i o r  a p p r o p r i a t i v e  

r i g h t s  and p l a n n i n g  f e d e r a l  r e s e r v e d  r i g h t s ?

W h i t e :  I d o n ' t  k n o w .  T h e y  s t a r t e d  out w i t h  about 1 5 0 , 0 0 0  a c r e s  w o r t h  of

w a t e r  rights. T h e n  a b o u t  1965, w h i c h  w as two years a f t e r  A r i z o n a  v. 

C a l i f o r n i a , t h e y  a b a n d o n e d  a b o u t  6 0 , 0 0 0  a c r e s  w o r t h  o f  w a t e r  r i g h t s .  T h o s e  

w e r e  w a t e r  r i g h t s  w h i c h  h a d  n e v e r  b e e n  d e v e l o p e d .  T h e  S t a t e  E n g i n e e r  of 

W y o m i n g  had g r a n t e d  a s e r i e s  o f  5 - y e a r  e x t e n s i o n s  to k e e p  t h o s e  w a t e r  

r i g h t s  alive. I n  the W y o m i n g  s y s t e m ,  y o u  o b t a i n  a p e r m i t  and m a k e  y o u r  

. a p p r o p r i a t i o n ,  a n d  a f t e r  y o u  a c t u a l l y  d i v e r t  the w a t e r  a nd a p p l y  it to

b e n e f i c i a l  use, y o u  g e t  a c e r t i f i c a t e .  P e r m i t s  had b e e n  i s s u e d  in 1 9 0 5  b u t  

.Y.-...Vnever c e r t i f i c a t e d .  So  5 - y e a r  e x t e n s i o n s  h a v e  b e e n  g i v e n .  In 1965, the

U n i t e d  S t ates r e f u s e d  t h e m  to e x t e n d  them. Th e  S t a t e  E n g i n e e r  w r o t e  t h e m  a 

l e t t e r  saying, " P l e a s e  e x t e n d ,  t h e y  are g o i n g  to be a b a n d o n e d  if y o u  d o n ' t  

e x t e n d  them." T h e  U n i t e d  S t a t e s  j u s t  d i d n ' t  answer. T h e y  a b a n d o n e d  them. 

T h e y  h a d  r o u g h l y  9 0 , 0 0 0  a c r e s  lef t  u n d e r  s t a t e  r i g h t s  f or w h i c h  t hey 

c l a i m e d  only 5 0 , 0 0 0  a c r e s  of r e s e r v e d  r i g h t s ,  and the r e s t  of the r e s e r v e d  

r i g h t s  claims w e r e  f o r  f u t u r e  p r o j e c t s .  T h e y  left o u t  a b o u t  h a l f  o f  t he 

a c t u a l  use on the r e s e r v a t i o n ,  a nd t h e n  t he d i s t r i c t  c o u r t  c a n c e l l e d  all 

t h e  s t a t e  w a t e r  r i g h t s  t hat w e r e  o v e r l a p p e d  b y  f e d e r a l  r e s e r v e d  r i g h t s .

M e a c h a m :  S o u n d s  l i k e  s o m e  of the f e d e r a l  l a w y e r s  are c u t t i n g  t h e i r  w a t e r  

l a w  t e eth on t h a t  c a s e .  **

W h i t e :  It's e a s y  to j u m p  on  t he D e p t ,  o f  J u s t i c e  l a w y e r s ,  b u t  t h e y  a re in

a n  i m p o s s i b l e  s i t u a t i o n ;  t h e y  g e t  v e r y  l i t t l e  c o o p e r a t i o n  f r o m  the a g e n c i e s  

s o m e t i m e s ,  e s p e c i a l l y  the BIA. T h e  s t a t e  h a s  all the a d v a n t a g e s .  W h e n  

t a l k i n g  about a w e l l  c o o r d i n a t e d  l i t i g a t i o n  e f f o r t  and n e g o t i a t i o n  e f f o r t ,  

the s t a t e  has t he a d v a n t a g e s .  It's an i m p o s s i b l e  s i t u a t i o n  for the feds. 

T h a t ' s  w h y  you w i l l  h e a r  tim e  an d  t i m e  a g a i n ,  let's n e g o t i a t e .

M o n t a n a  is a w o n d e r f u l  e x a m p l e .  S o m e b o d y  a s k e d  this m o r n i n g  h o w  m a n y  

a c t u a l  s e t t l e m e n t s  h a d  c o m e  o ut of  the M o n t a n a  n e g o t i a t i o n ?  T h e  a n s w e r  is

z e ro. T h e  way t h a t  w a s  set up, w h e n  M o n t a n a  s t a r t e d  t h e i r  a d j u d i c a t i o n

p r o c e s s ,  e v e r y b o d y  h a d  to f ile t h e i r  c l a i m s  b y  a c e r t a i n  d a t e .  E x c u s e d  

f r o m  that filing r e q u i r e m e n t  w e r e  c l a i m s  b y  the U n i t e d  S t a t e s  and the 

I n d i a n s  as long as t h e r e  w e r e  n e g o t i a t i o n s  g o i n g  on. S o  t h e y  b e g a n  

n e g o t i a t i o n s ,  w e r e  e x c u s e d  f r o m  that, b u t  the n e g o t i a t i o n s  h a d  to be 

f i n i s h e d  by  a c e r t a i n  t i me. If the n e g o t i a t i o n s  w e r e n ' t  f i n i s h e d ,  that 

t i m e  was e x t e n d e d .  It' s  a b o u t  to r u n  out. I t h i n k  its b e e n  e x t e n d e d  yet 

a g a i n .  T h e  g r e a t  q u e s t i o n  a s k e d  a f t e r  the W e s t e r n  S t a t e s  W a t e r  C o u n c i l  

m e e t i n g s ,  "Ho w  m a n y  w a t e r  r i g h t s  h a v e  y o u  g ot q u a n t i f i e d  by  n e g o t i a t i o n ? "

I t h i n k  it's f a i r  t o  s a y  that a m o n g  the o n g o i n g  a c t i v i t i e s ,  o n l y  W y o m i n g  

for the n o n - I n d i a n  c l a i m s  got a n y  q u a n t i f i c a t i o n  by n e g o t i a t i o n .

C h r i s t o p h e r  E s t e s ,  A D F & G :  W h i l e  the s t a t u s  of the b a s i n  is u n k n o w n ,  w h a t  

h a p p e n s  to the p e o p l e  that h a v e n ' t  a p p r o p r i a t e d  w a t e r  t h a t  are s t a n d i n g  in 

l i n e ?  Is there a m o r a t o r i u m  o n  a p p r o p r i a t i o n s ?

W h i t e :  W h a t  h a p p e n s  to t h o s e  p e o p l e  in th e  s t a t e  s y s t e m  that are t r y i n g  to 

g et into the s y s t e m ?  A  g o o d  q u e s t i o n  that als o  a p p l i e s  to SB  150. In 

W y o m i n g ,  we d e s p e r a t e l y  t r i e d  to g e t  the B o a r d  of C o n t r o l ,  w h i c h  is the
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s e n i o r  s t a t e  a g e n c y — it's a c o n s t i t u t i o n a l  a g e n c y  for a d j u d i c a t i o n  of  w a t e r  

r i g h t s — to be  the m a s t e r ,  b e c a u s e  t he S t a t e  E n g i n e e r  i s s u e s  p e r m i t s ,  and 

th e B o a r d  of C o n t r o l ,  w h i c h  is m a d e  up of all the d i v i s i o n  e n g i n e e r s  p lus 

the S t a t e  E n g i n e e r ,  i s s u e s  c e r t i f i c a t e s .  W e  w a n t e d  that s t a t e  s y s t e m  to 

k e e p  g o i n g ,  so t h e r e  w o u l d n ' t  be the k i n d  of i n t e r r u p t i o n  that y o u  h a v e  

s u g g e s t e d  b y  y o u r  q u e s t i o n .  W e  s u g g e s t e d  to the c o u r t  t hat th e  s t a t e  B o a r d  

of  C o n t r o l  be the m a s t e r .  T h e  U n i t e d  S t a t e s  and the t r i b e s  c a m e  a b s o l u t e l y  

u n g l u e d .  W e  t r i e d  it fou r  t i m e s  b e f o r e  w e  l e a r n e d  t h a t  w e  w e r e n ' t  g o i n g  to 

g e t  a n y  s t a t e  a g e n c y  as the m a s t e r .  T h e  l a t e s t  w a s  a b o u t  t wo m o n t h s  ago.

. > i .vyNr "*j
I t ' s  a b s o l u t e l y  c l e a r  that in t e rms of p o l i t i c s  of l i t i g a t i o n  w e  are g o i n g  

-v*;,-. h a v e  c o m p l e t e  a g r e e m e n t  on  the a d v a n t a g e s  o f  t he m a s t e r  or its g o i n g  to

b e  a rea l  fight, a nd w e ' r e  not g o i n g  to h a v e  a s t a t e  a g e n c y  as a m a s t e r .

If y o u  d o n ' t  h a v e  a s t a t e  a g e n c y  as a m a s t e r ,  h o w  do  y o u  d e a l  w i t h

c o n t i n u i n g  b u s i n e s s  u n d e r  the s t a t e  s y s t e m ?  W e  c o n c l u d e d  that it w a s  an

a d j u d i c a t i o n  a n d  t h e r e f o r e  a n y  c anges in p e r m i t s  a n d  c e r t i f i c a t e s  n e e d  n o t  

be  b r o u g h t  b e f o r e  the c o urt. T h e  s t a t e  a d m i n i s t r a t i v e  a p p a r a t u s  c o u l d  

c o n t i n u e  to d e a l  w i t h  those. T h e n  the q u e s t i o n  c a m e  u p  w h e t h e r  t he S t a t e  

E n g i n e e r  c o u l d  i s s u e  n e w  p e r m i t s .  W e  said, " Y e s ,  he c a n  do that b e c a u s e  

t h e  a d j u d i c a t i o n  d o e s n ' t  t a k e  p l a c e  u n t i l  y o u  g e t  a c e r t i f i c a t e . "  U n d e r  

W y o m i n g  l a w  y o u  c a n  d i v e r t  w a t e r  w i t h o u t  g o i n g  to j a i l  if y o u  h a v e  a 

p e r m i t .  It's not n e c e s s a r y  to go  on  to th e  c e r t i f i c a t e .  So  as a p r a c t i c a l  

m a t t e r  we  let the s y s t e m  go on but we  jus t  n e v e r  let the Board* of C o n t r o l  

d e a l  w i t h  c e r t i f i c a t e s  in  the a d m i n s t r a t i v e  a d j u d i c a t i o n  o f  w a t e r  r i g h t s .

W e  s a i d  all a d j u d i c a t i o n  i s s u e s  are b e f o r e  the c o u r t .  E x t e n s i o n s  w e r e  

f r e e l y  g i v e n .

E s t e s :  ( p a r a p h r a s e )  C a n  I g e t  a c o p y  of the t r a n s c r i p t s  of  t h e s e  

p r e s e n t a t i o n s  o n  f e d e r a l  r e s e r v e d  r i g h t s ?

W h i t e :  I w a n t  to m a k e  it c l e a r  that it w as J o h n  H i l l  f r o m  the D e p t ,  of

J u s t i c e  that w a s  s p e a k i n g  this a f t e r n o o n .

C o m m i s s i o n e r  W u n n i c k e :  ( p a r a p h r a s e )  Y e s ,  o u r  s t a f f  c a n  s u p p l y  y o u  w i t h  

c o p i e s . . . ( u n i n t e l l i g i b l e )

W h i t e :  Y es, t h e r e  w e r e  that k i n d  of i n h o l d i n g s .  T h e  r e s e r v a t i o n  was 

o r i g i n a l l y  s h a p e d  like a b i g  s q u a r e .  T h e  r i v e r  c o m e s  t h r o u g h  l i k e  this, 

the W i n d  R i v e r ,  and t he L i t t l e  W i n d  c o m e s  in l i k e  t h a t .  In 1 9 0 5 — r e m e m b e r  

I s a i d  the I n d i a n  l a n d s  w e r e  s o l d — t h o s e  I n d i a n  l a n d s  w e r e  e v e r y t h i n g  n o r t h  

to t he r i v e r ,  the b i g  lands, and e v e r y t h i n g  e a s t  to t h e  L i t t l e  W i n d .  T h e  

t r i b e  e s s e n t i a l l y  c e d e d  t h o s e  lands to the U n i t e d  S t a t e s  and the U .S. t h e n  

s o l d  s o m e  of  t h o s e  l a nds and g a v e  the m o n e y  to t h e  I n d i a n s .  T h e  l a n d s  that 

w e r e  not s o l d  in a b o u t  1940 w e r e  r e s t o r e d  to the r e s e r v a t i o n .  T h e  red and 

b l u e  d o t s  o n  t h o s e  m a p s  are w a t e r  r i g h t s  o b t a i n e d  b y  n o n - I n d i a n s  u n d e r  

s t a t e  la w  a f t e r  the s e s s i o n .  In a d d i t i o n ,  o n c e  this b e c a m e  I n d i a n  

r e s e r v a t i o n  t h r o u g h  the B i r c h  Act, i n d i v i d u a l  I n d i a n s  c o u l d  o b t a i n  t h e i r  

o w n  l a n d s  and d e e d e d  a l l o t m e n t s .  T h o s e  a l l o t m e n t s  o u g h t  to h a v e  

. . . . ( u n i n t e l l i g i b l e ) .

R o s s  C a v a n a u g h ,  NPS :  ( p a r a p h r a s e )  W h a t  is the h i s t o r y  of the e x p r e s s i o n s  

" m i n i m a l  n e e d s "  and " e n t i r e l y  d e f e a t e d " ?  I ' m  w o n d e r i n g  w h e t h e r  t h o s e  w o r d s  

and p h r a s e s  h a v e  b e e n  set in c o n c r e t e .
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i W h i t e :  I p l a g e r i z e d  t h o s e  w o r d s  f r o m  the U .S. S u p r e m e  C o u r t .  T h i s  line of

c a s e s  s t a r t e d  in 1 976 o r  1 9 7 7  w i t h  the C a p p a e r t  c a s e  that B r u c e  m e n t i o n e d  

t h i s  m o r n i n g .  W h e t h e r  its l a b o r  l a w  or w h a t e v e r  f i e l d  o f  l a w  y o u  t h i n k  

a b o u t ,  the p e n d u l u m  s w i n g s  b a c k  and forth, an d  b y  the m i d  7 0 ' s, the 

p e n d u l u m  s w u n g  a b o u t  as far as it w a s  g o i n g  to go, at l e a s t  in c u r r e n t  

h i s t o r y  o n  b e h a l f  of r e s e r v e d  r i g h t s .

( u n i n t e l l i g i b l e )  T h e  C a p p a e r t  c a s e  w as the t u r n i n g  p o i n t .  As B r u c e  

d e s c r i b e d  in t h e  D e v i l ' s  H o l e  N a t i o n a l  M o n u m e n t  p o r t i o n  o f  D e a t h  

S t  . V a l l e y . . . ( u n i n t e l l i g i b l e ) . S o m e  p e o p l e  b y  the n a m e  of C a p p a e r t  put in a

, w e l l  o v e r  h e r e  o n  t h e i r  l a nd. T h e y  h a d  a s t a t e  w a t e r  r i g h t  and wha t  m a d e  

it p a r t i c u l a r l y  f r u s t r a t i n g  to t he C a p p a e r t 8, t h e y  h a d  o n l y  j u s t  a c q u i r e d  

t h a t  l a n d  t h a t  the w e l l  w a s  on, t h e y  h a d  m a d e  a t r a d e  w i t h  the f e d e r a l  

g o v e r n m e n t .  As t h e y  b e g a n  to p u m p  w a t e r  o ut of that w e l l ,  the c o n e  of 

d e p r e s s i o n  b e g a n  to s p r e a d  and p r e t t y  s o o n  th e  w a t e r  l e v e l  in that 

l i m e s t o n e  c a v e r n  b e g a n  to d r o p  to the p o i n t  w h e r e  it a f f e c t e d  the 

v e g e t a t i o n  o n  this l i t t l e  l e d g e  tha t  w a s  t he s p a w n i n g  g r o u n d  for t h o s e  

f i s h .  W i t h o u t  the v e g e t a t i o n ,  t he fish w o u l d n ' t  s p a w n  and t h e y ' d  

d i s a p p e a r .  As a m a t t e r  o f  fact, H a r r y  T r u m a n ' s  e x e c u t i v e  o r d e r  s e t t i n g

a s i d e  the l a nd, in 1 9 5 2  o r  1956, s a i d  it w a s  not o n l y  the land but the

w a t e r  t h a t  w a s  set a s i d e  so t h e y  h a d  an  e x p r e s s e d  r e s e r v a t i o n .

E v e r y b o d y  w a s  s u r p r i s e d  b y  w h a t  the c o u r t  d i d .  T h e  U n i t e d  S t a t e s  c a m e  in 

a nd got an i n j u n c t i o n  a g a i n s t  the C a p p a e r t s .  T h e  d i s t r i c t  c o u r t  says " T h o u  

s h a l t  n ot p u m p " .  It g ot to t h e  U.S .  S u p r e m e  C o u r t  and s o m e t h i n g  d i f f e r e n t  

h a p p e n e d  tha t  m e a n t  a lot. F i r s t  of all the U.S .  S u p r e m e  Court says, " W e  

n e v e r  b e f o r e  h e l d  and w e ' r e  not h o l d i n g  n o w  that the r e s e r v e d  r i g h t s  

a p p l i e s  to g r o u n d  w a t e r . "  If that i s n't g r o u n d  w a t e r ,  w h a t  the h e l l  is?

T h e  S u p r e m e  C o u r t  says, " I t ' s  a s u r f a c e  p o o l ,  it m a y  be  a s u b t e r r a n e a n  

c a v e r n  b ut its a s u r f a c e  p o o l . "  E v e r y b o d y  l a u g h e d  and g i g g l e d  a b o u t  that. 

T h e  U n i t e d  S t a t e s  c i t e s  it as a c a s e  for r e s e r v e d  r i g h t s  a p p l i e d  to g r o u n d  

w a t e r  and n o w  e v e r y b o d y  e l s e  p o i n t s  out the l a n g u a g e  and says, "No ,  it 

d o e s n ' t  a p p l y  to g r o u n d  w a t e r . "  It' s  o ne of t h o s e  l a u g h e r s  in the a r e a  of

T h e  m o s t  i m p o r t a n t  t h i n g  w a s  that the U n i t e d  S t a t e s  s o u g h t  to t o t a l l y

c u r t a i l  p u m p i n g  so lon g  as it h a d  a n y  e f f e c t  o n  the w a t e r  l e vel in that

l i m e s t o n e  c a v e r n  and the S u p r e m e  C o u r t  s a id, " N o . "  It sai d  that t h e r e  is a 

l i t t l e  c o p p e r  w a s h e r  o n  the s i d e  o f  the c a v e r n  a nd as l o n g  as the w a t e r  

l e vel is a c e r t a i n  d i s t a n c e  f r o m  t hat w a s h e r  t h e r e  is g o i n g  to be e n o u g h  

p l a n t  g r o w t h  t h e r e  for the fish to s u r v i v e .  So the i n j u n c t i o n  w a s  m o d i f i e d  

to rea d  tha t  the C a p p a e r t s  w e r e  e n j o i n e d  f r o m  p u m p i n g  o n l y  if t h e i r  p u m p i n g  

r e s u l t e d  in the w a t e r  l e v e l  d r o p p i n g  b e l o w  a c e r t a i n  p o i n t . . . " m i n i m a l  

n e e d s " .  T h e  U n i t e d  S t a t e s  w a s n ' t  e n t i t l e d  to m a i n t a i n  the pool in the 

c a v e r n ,  o n l y  e n o u g h  to k e e p  that v e g e t a t i o n  g r o w i n g  for the fish.

T h a t ' s  w h y  w h e n  y o u  t h r o w  up  y o u r  h a n d s  in  d e s p a i r  o v e r  n a t i o n a l  p a r k s  or 

w h a t e v e r  as m a y  be  r e q u i r i n g  a p r i s t i n e  e n v i r o n m e n t ,  t h i n k  about D e v i l s  

H o l e ,  b e c a u s e  t h e r e  t h e  U n i t e d  S t a t e s  t r i e d  that and t h e y  d i d n ' t  g et it. 

T h e y  g o t  j u s t  a m i n i m a l  a m o u n t ,  e n o u g h  n e c e s s a r y  to p r e s e r v e  that b r e e d i n g  

g r o u n d .  If the b r e e d i n g  g r o u n d  h a d  b e e n  m u c h  f u r t h e r  d o w n  t h e r e  w o u l d n ' t  

h a v e  b e e n  m u c h  w a t e r  r e q u i r e d .
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W h i t e :  I p l a g e r i z e d  t h o s e  w o r d s  f r o m  the U.S. S u p r e m e  C o u r t .  T h i s  line of 

c a s e s  s t a r t e d  in 1 9 7 6  o r  197 7  w i t h  the C a p p a e r t  c a s e  that B r u c e  m e n t i o n e d  

th i s  m o r n i n g .  W h e t h e r  its l a b o r  l a w  or w h a t e v e r  f i e l d  of  l a w  y o u  t h i n k  

a b o u t ,  the p e n d u l u m  s w i n g s  b a c k  and f o rth, and by  the m i d  7 0 's, the 

p e n d u l u m  s w u n g  a b o u t  as far as it w a s  g o i n g  to go, at l e a s t  in c u r r e n t  

h i s t o r y  o n  b e h a l f  o f  r e s e r v e d  r i g h t s .

( u n i n t e l l i g i b l e )  T h e  C a p p a e r t  c a s e  w as the t u r n i n g  p o i n t .  As B r u c e  

d e s c r i b e d  i n  t h e  D e v i l ' s  H o l e  N a t i o n a l  M o n u m e n t  p o r t i o n  o f  D e a t h  

■ V a l l e y . .. ( u n i n t e l l i g i b l e ) . S o m e  p e o p l e  b y  the n a m e  of C a p p a e r t  p t in a 

w e l l  o v e r  h e r e  o n  t h e i r  l a nd. T h e y  h a d  a s t a t e  w a t e r  r i g h t  and w h a t  m a d e  

it p a r t i c u l a r l y  f r u s t r a t i n g  to the C a p p a e r t s ,  t h e y  h a d  o n l y  j u s t  a c q u i r e d  

t h a t  l a n d  t h a t  t he w e l l  w a s  on, t h e y  h a d  m a d e  a t r a d e  w i t h  the f e d e r a l  

g o v e r n m e n t .  As  t h e y  b e g a n  to p u m p  w a t e r  out of  that w e l l ,  the c o n e  of 

d e p r e s s i o n  b e g a n  to s p r e a d  and p r e t t y  s o o n  the w a t e r  l e v e l  in that 

l i m e s t o n e  c a v e r n  b e g a n  to d r o p  to the p o i n t  w h e r e  it a f f e c t e d  the 

v e g e t a t i o n  o n  t h i s  l i t t l e  l e d g e  t hat w a s  th e  s p a w n i n g  g r o u n d  for t h o s e  

f i s h .  W i t h o u t  the v e g e t a t i o n ,  t he fis h  w o u l d n ' t  s p a w n  and t h e y ' d  

d i s a p p e a r .  A s  a m a t t e r  o f  fact, H a r r y  T r u m a n ' s  e x e c u t i v e  o r d e r  s e t t i n g  

a s i d e  the land, in 1 9 5 2  o r  1956, s aid it w a s  not o n l y  the land but the 

w a t e r  t h a t  w a s  se t  a s i d e  so  t h e y  h a d  an e x p r e s s e d  r e s e r v a t i o n .

E v e r y b o d y  w a s  s u r p r i s e d  b y  w h a t  the c o u r t  d i d .  T h e  U n i t e d  S t a t e s  c a m e  in 

a nd got an i n j u n c t i o n  a g a i n s t  the C a p p a e r t s .  T h e  d i s t r i c t  c o u r t  says " T h o u  

s h a l t  n o t  p u m p " .  It go t  to t h e  U.S .  S u p r e m e  C o u r t  a n d  s o m e t h i n g  d i f f e r e n t  

h a p p e n e d  t hat m e a n t  a lot. F i r s t  of all the U.S. S u p r e m e  C o u r t  s a ys, " W e  

n e v e r  b e f o r e  h e l d  a n d  w e ' r e  not h o l d i n g  n o w  that the r e s e r v e d  r i g h t s  

a p p l i e s  to g r o u n d  w a t e r . "  If that i s n ' t  g r o u n d  w a t e r ,  w h a t  the h e l l  is?

T h e  S u p r e m e  C o u r t  s a y s ,  " I t ' s  a s u r f a c e  p o o l ,  it m a y  be a s u b t e r r a n e a n  

c a v e r n  but its a s u r f a c e  p o o l . "  E v e r y b o d y  l a u g h e d  and g i g g l e d  a b o u t  that. 

T h e  U n i t e d  S t a t e s  c i t e s  it as a c a s e  for r e s e r v e d  r i g h t s  a p p l i e d  to g r o u n d  

w a t e r  and n o w  e v e r y b o d y  e l s e  p o i n t s  out the l a n g u a g e  and s a y s ,  " N o ,  it 

d o e s n ' t  a p p l y  to g r o u n d  w a t e r . "  It' s  o ne of  t h o s e  l a u g h e r s  in the a r e a  of

T h e  m o s t  i m p o r t a n t  t h i n g  w a s  that the U n i t e d  S t a t e s  s o u g h t  to t o t a l l y  

c u r t a i l  p u m p i n g  so l o n g  as it h a d  a n y  e f f e c t  on  the w a t e r  l e v e l  in that 

l i m e s t o n e  c a v e r n  and the S u p r e m e  C o u r t  s a ’d, " N o . "  It s aid that t h e r e  is a 

l i t t l e  c o p p e r  w a s h e r  o n  the s i d e  o f  the c a v e r n  and as l o n g  as the w a t e r  

l e v e l  is a c e r t a i n  d i s t a n c e  f r o m  that w a s h e r  t h e r e  is g o i n g  to be e n o u g h  

p l a n t  g r o w t h  t h e r e  fo r  the f ish to s u r v i v e .  So th e  i n j u n c t i o n  w a s  m o d i f i e d  

to r e a d  tha t  the C a p p a e r t s  w e r e  e n j o i n e d  f r o m  p u m p i n g  o n l y  if t h e i r  p u m p i n g  

r e s u l t e d  in t he w a t e r  l e v e l  d r o p p i n g  b e l o w  a c e r t a i n  p o i n t . . . " m i n i m a l  

n e e d s " .  T h e  U n i t e d  S t a t e s  w a s n ' t  e n t i t l e d  to m a i n t a i n  the pool in the 

c a v e r n ,  o n l y  e n o u g h  to k e e p  that v e g e t a t i o n  g r o w i n g  for the fish.

T h a t ' s  w h y  w h e n  y o u  t h r o w  up  y o u r  h a n d s  in d e s p a i r  o v e r  n a t i o n a l  p a r k s  or  

w h a t e v e r  as m a y  be  r e q u i r i n g  a p r i s t i n e  e n v i r o n m e n t ,  t h i n k  a b out D e v i l s  

H o l e ,  b e c a u s e  t h e r e  t h e  U n i t e d  S t a t e s  t r i e d  that a nd t h e y  d i d n ' t  g et it.

T h e y  g ot jus t  a m i n i m a l  a m o u n t ,  e n o u g h  n e c e s s a r y  to p r e s e r v e  that b r e e d i n g  

g r o u n d .  If the b r e e d i n g  g r o u n d  h a d  b e e n  m u c h  f u r t h e r  d o w n  t h e r e  w o u l d n ' t  

h a v e  b e e n  m u c h  w a t e r  r e q u i r e d .
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T h e  c a t c h  to y o u r  m a t e r i a l s  are, as L a r r y  k i n d l y  p r o v i d e d ,  the e x e c u t i v e  

o r d e r  s t a t u t o r y  p r o v i s i o n s  a p p l y i n g  to the K e n a i  N a t i o n a l  W i l d l i f e  R e f u g e .  

I t's i n t e r e s t i n g  to c o m p a r e  the p u r p o s e s  there. O n  the e x e c u t i v e  o r d e r  you 

s e e  t h a t  i t ' s  r e s e r v e d  for th e  p u r p o s e  o f  p r o t e c t i n g  t he n a t u r a l  b r e e d i n g  

and f e e d i n g  r a n g e  of the g i a n t  K e n a i  m o o s e .  T h a t  w as set a s i d e  to p r o t e c t  

t h e  p u p  f i sh. L e s t  y o u  g et e x c i t e d  w h e n  y o u  a re t o l d  t hat w i l d l i f e  r e f u g e  

h a s  to be  m a i n t a i n e d  in its n a t u r a l  c o n d i t i o n ,  r e m e m b e r  the p u p  fish.

M e a c h a m :  T h e r e ' s  a n o t h e r  p o i n t  t h e r e . . . I  s u p p o s e  y o u  c o u l d  a r g u e  that the 

p r e s e r v a t i o n  o f  m o o s e  h a b i t a t  d a t e s  f r o m  1941, p r e s e r v a t i o n  of dal l  s h e e p  

a n d  o t h e r  h a b i t a t  d a t e s  f r o m  1 9 8 0...

W h i t e :  T h a t ' s  e x a c t l y  r i g h t .  If y o u  d i d n ' t  m a k e  that a r g u m e n t  y o u  s h o u l d  

b e  d i s b a r r e d .  H e r e ' s  the 1 9 4 1  r e s e r v a t i o n  b y  e x e c u t i v e  o r d e r ,  and a n o t h e r

2 5 0 , 0 0 0  a c r e s  w a s  a d d e d  to it i n  1980. W e  g ot a p o r t i o n  o f  this 

r e s e r v a t i o n  w i t h  a 1941 p r i o r i t y  d a t e ,  a p o r t i o n  w i t h  a 1 9 8 0  p r i o r i t y  d a te, 

a n d  c o m p a r e  the p u r p o s e s  in the e x e c u t i v e  o r d e r  a nd the p u r p o s e s  set out in 

the 1 9 8 0  s t a t u t e  and y o u ' l l  see that t h e y  are d i f f e r e n t .  T h e  p u r p o s e s  set 

o u t  i n  t he 1 9 8 0  s t a t u t e s  g et a 194 1  p r i o r i t y  d a t e  o n l y  if t h e r e  is e x a c t  

c o r r e s p o n d e n c e  b e t w e e n  the 1 941 a n d  the 1980 p u r p o s e s .  O t h e r w i s e  if the 

n e w  p u r p o s e s  d o n ' t  c o r r e s p o n d  w i t h  the o l d  p u r p o s e s ,  t h e y  g e t  a 1980 

p r i o r i t y .  O n e  of the t h i n g s  I w a s  g o i n g  to do  if I h a d  tim e  wa s  sit d o w n  

a n d  go  t h r o u g h  this thin g .

C r a i g  L y n d :  A  q u e s t i o n  o n  this s u b t e r r a n e a n  w a t e r  thing. D i d  the c o urt 

m a k e  the d i s t i n c t i o n  b e t w e e n  the a m o u n t  of w a t e r  to p r o t e c t  e v e r y  last 

f i s h ,  o r  to p r o t e c t  a p o r t i o n  o f  the p o p u l a t i o n ?

W h i t e :  T h e y  d i d n ' t  t a l k  a b o u t  it in terms of w h a t  p o r t i o n  of the

p o p u l a t i o n  t h e y  w e r e  g o i n g  to p r o t e c t ,  j u s t  in terras of p r o t e c t i n g  that 

s p a w n i n g  a r ea. I s u s p e c t  if t h e r e  h a d  b e e n  e v i d e n c e  that t h e r e  w e r e  o t h e r  

l i c h e n s  l o w e r  d o w n ,  t h e n  the c o u r t  m i g h t  h a v e  d e a l t  w i t h  it. B ut this is 

t h e  o n l y  o ne, so  r e a l l y  it w a s  a d o u b l e  or  n o t h i n g  i s s u e  for the C o u r t .

T h e  o n l y  w a y  tha t  .. ( u n i n t e l l i g i b l e ) . .that i m p a c t  w a s  that the p o o l  d o e s n ' t  

h a v e  to r e m a i n  full. It c.-.n d r o p  d o w n  t ill i t ' s  j u s t  a b o u t  to the c r i t i c a l  

p o i n t .

M e a c h a m :  I a s s u m e  its a l s o  s i g n i f i c a n t  in that c a s e  that the D e v i l ' s  Hole 

p u p f i s h  was an e n d a n g e r e d  s p e c i e s  and this w as the o n l y  p l a c e  it is k n o w n  

to i n h a b i t ,  t hat if a n y  o f  t h e m  d i e d ,  it w o u l d  h a v e  a m a t e r i a l  e f f e c t  on 

the v i a b i l i t y  of the r e m a i n i n g  p o p u l a t i o n .

W h i t e :  W h a t  the C o u r t  d id w a s  s a y  we h a v e  an e x p r e s s e d  r e s e r v a t i o n  of 

w a t e r  h e r e  to m a i n t a i n  this p o p u l a t i o n  of fish. W e  are g o i n g  to h o n o r  that 

r e s e r v a t i o n  b u t  o n l y  to m a k e  s u r e  it is not e n t i r e l y  d e f e a t e d ,  u ive it 

m i n i m a l  a m o u n t  of w a t e r  n e c e s s a r y .

V a n d e r b r i n k :  D o e s  any of this a f f e c t  the N a t i o n a l  P a r k  S e r v i c e ,  e x p a n d i n g  

the K e n a i  N a t i o n a l  W i l d l i f e  R a n g e  to i n c l u d e  the T u s t a m e n a  L a k e  and are 

t h e y  a b o u t  the c l o s e  d o w n  the A D F & G  e n h a n c e m e n t  h a t c h e r y  t h e r e  b e c a u s e  

t h i n g s  h a v e  to be left in a p r i s t i n e  c o n d i t i o n ?



ft

, W h i t e :  I d o n ' t  k n ow. ( U n i n t e l l i g i b l e  c o m m e n t )

E s t e s :  ( U n i n t e l l i g i b l e  q u e s t i o n  re W y o m i n g  and C o l o r a d o  w a t e r  r i g h t s  

s y s t e m s .)

W h i t e :  R e m e m b e r  t h e r e  ar e  two v e r s i o n s  of  the p r i o r  a p p r o p r i a t i o n  d o c t r i n e  

i n  the A m e r i c a n  w e s t .  O n e  is c a l l e d  the m a n d a t e  v e r s i o n  w h e r e  it is 

s t r i c t’/ a c o u r t  o p e r a t e d  a c t i v i t y ,  a n d  the o t h e r  is c a l l e d  the p e r m i t  

versio.- w h e r e  it is a s t a t e  a d m i n i s t r a t e d  e n t i t y .  In  C o l o r a d o  ( t h i s  is a 

l ie, b u t  i t ' s  a b o u t  99 % t r u e )  a d m i n i s t r a t i v e  a g e n c i e s  h a v e  a b s o l u t e l y

v   n o t h i n g  to do w i t h  g r a n t i n g  w a t e r  r i g h t s .  Y o u  g e t  a w a t e r  r i g h t  b y  g o i n g

' ; ' T  " o u t  a n d  d i v e r t i n g  an d  u s i n g  t he w a t e r  a n d  t h e n  y o u  g o  to c o u r t  a n d  g e t  a 

c o n f i r m a t o r y  d e c r e e  of  y o u r  a p p r o p r i a t i o n .  T h e  s y s t e m  of w a t e r  c o u r t s  

c o n t i n u e  in b u s i n e s s .  E a c h  y e a r  is a n e w  a d j u d i c a t i o n .  B u s i n e s s  c o n t i n u e s  

as u s u a l .  E a c h  y e a r  w a t e r  r i g h t s  that are g r a n t e d  b a s e d  on a p p l i c a t i o n s  

f i l e d  i n  t hat y e a r  a r e  j u n i o r  to a p p l i c a t i o n s  in p r e v i o u s  y e a r s ,  so the 

U n i t e d  S t a t e s  r e a l l y  d o e s n ' t  c a re. T h e  t r a d i t i o n a l  g e n e r a l  a d j u d i c a t i o n  

t h a t  u s e d  to o c c u r  in  C o l o r a d o  a n d  n o w  is o c c u r r i n g  in  W y o m i n g ,  so long as 

y o u  file y o u r  c l a i m  d u r i n g  the t e n a n c y  of tha t  a d j u d i c a t i o n ,  y o u  t a k e  y o u r  

p l a c e  d e p e n d i n g  on  y o u r  d a t e  o f  a p p r o p r i a t i o n  a nd t h e n  e v e r y b o d y  that files 

a c l a i m  o n  the nex t  a d j u d i c a t i o n ,  if t h e r e  e v e r  s h o u l d  be one a g a i n ,  God 

f o r b i d ,  w i l l  be j u n i o r  r e g a r d l e s s  o f  t h e i r  d a t e  o f  a p p r o p r i a t i o n .  T h e  

p r o b l e m  in W y o m i n g  is that the f i r s t  a d j u d i c a t i o n  s t a y e d  o p e n  so long that 

it h a d  c h i l l i n g  e f f e c t  o n  s t a t e  a d m i n i s t r a t i v e  a c t i o n .  In C o l o r a d o  y o u  

d i d n ' t  h a v e  the s a m e  p r o b l e m .

B u t t o n :  In A l a s k a  t h e r e  a re m a n y  a r e a s  w h e r e  t h e r e  are b a s i n s  i n v o l v i n g  

f e d e r a l  r e s e r v a t i o n s  ( u n i n t e l l i g i b l e ) .  D o  y o u  see a ny p a r t i c u l a r  a d v a n t a g e  

in  b e i n g  h a s t y  in a d j u d i c a t i n g  t h o s e  r e s e r v e d  r i g h t s ?

W h i t e :  No. T h e  o ne e x c e p t i o n  to that is w h e r e  the s t a t e  h as i d e n t i f i e d  a 

m a j o r  w a t e r  d e v e l o p m e n t  p r o j e c t  that is g o i n g  to r e q u i r e  q u a n t i f i c a t i o n  of 

a ll w a t e r  r i g h t s  b e f o r e  y o u  c a n  d e c i d e  w h e t h e r  y o u  w a n t  to go  a h e a d  w i t h  

it. T h e r e  m a y  not be a n y  w a t e r  r i g h t  a s s o c i a t e d  w i t h  that f u t u r e  p r o j e c t .  

T h a t  w a s  the b i g  b u g a b o o  in W y o m i n g  tha t  w e  w o r r i e d  a b o u t  a nd h a d  to c r e a t e  

a s t a t e  r e s e r v e d  w a t e r  r i g h t  for.

D u t t o n :  We  k n o w  tha t  a n u m b e r  of f e d e r a l  a g e n c i e s  are e i t h e r  q u a n t i f y i n g  

o r  t h i n k i n g  a b o u t  q u a n t i f y i n g  i n s t r e a m  f l o w  r e s e r v a t i o n s .  U n d e r  A l a s k a  

law, i n s t r e a m  f l o w  m a y  b e  r e s e r v e d  for r e c r e a t i o n ,  n a v i g a t i o n ,  w i l d l i f e  

h a b i t a t ,  and w a t e r  q u a l i t y  p u r p o s e s .  C a n  y o u  o f f e r  a n y  p r e c a u t i o n a r y  

g u i d e l i n e s  in a d j u d i c a t i n g  a p p l i c a t i o n s  f r o m  f e d e r a l  a g e n c i e s  for i n s t r e a m  

f l o w  r e s e r v a t i o n  u n d e r  s t a t e  l a w  w h e r e  i n s t r e a m  f l o w  r e s e r v a t i o n s  n e e d e d  

f or r e s e r v e d  r i g h t s  u n d e r  t he p u r p o s e s  o f  the r e s e r v a t i o n  are i n v o l v e d ?  In 

o t h e r  w o r d s ,  we are not a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  r i g h t s .  We h a v e  an 

o b l i g a t i o n  for, say, h a b i t a t  w h e n  t h a t ' s  n o t  the p u r p o s e  of the 

r e s e r v a t i o n .

W h i t e :  T h e  q u e s t i o n  is w h e n  y o u  h a v e  an o p p o r t u n i t y ,  s h o u l d  the s t a t e  

c r e a t e  an i n s t r e a m  f l o w  w a t e r  r i g h t  r a t h e r  t h a n  f o r c i n g  the f e d e r a l  

g o v e r n m e n t  to d o  it? I t h i n k  t h a t ' s  a q u e s t i o n  of  s t a t e  p o l i c y .  If the 

s t a t e  w a n t s  to e n c o u r a g e  i n s t r e a m  f l ows for s p e c i f i c  p u r p o s e ,  it s h o u l d  go
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a h e a d  and do  that an d  not f i g u r e  that the U n i t e d  S t a t e s  o u g h t  to do it's

d i r t y  w o r k  for it. O n  the o t h e r  h a n d  if it d o e s n ' t ,  it o u g h t  not to be

d o i n g  the U n i t e d  S t a t e s  w o r k  for it.

D u t t o n :  Is t h e r e  a n y t h i n g  we  c o u l d  do that w o u l d  p r o t e c t  the s t a t e  d o w n

t h e  r o a d  w h e n  we  g et to the p o i n t  of h a v i n g  to a d j u d i c a t e  the f e d e r a l

r e s e r v e d  r i g h t s  w h e r e  w e  h a v e  a l r e a d y  m a n a g e d  i n s t r e a m  f l o w  r e s e r v a t i o n s  

f or o t h e r  p u r p o s e s  to that p a r t i c u l a r  a g e n c y ?

W h i t e :  U n d e r  s t a t e  law?

D u t t o n :  Yes.

W h i t e :  I g u e s s  I'd a n s w e r  it the sam e  w ay. S t a t e  p o l i c y  to e n c o u r a g e ,  do  

it y o u r s e l f  i n s t e a d  of d e p e n d i n g  on  the feds to do  it. If l a t e r  on  y o u  get 

i n  a b i n d  y o u  c a n ' t  p o i n t  to the feds t h o u g h .

D u t t o n :  T h i s  is w h a t  we  w e r e  g e t t i n g  at thi s  m o r n i n g .  A m  I c o n f u f i n g  the 

i s s u e ?

M e a c h a m :  O n e  a d v a n t a g e  w o u l d  be  y o u  if c o u l d  g i v e  the f e d e r a l  goverr nent

s o m e  a s s u r a n c e  of p r o t e c t i o n  a nd at the s a m e  t i m e  y o u  w o u l d n ' t  h a v e  to be

a d j u d i c a t i n g  b a s i n - w i d e  and y o u  w o u l d n ' t  h a v e  to i n v o l v e  o t h e r  

a p p r o p r i a t o r s  e x c e p t  to the e x t e n t  t h e y  m i g h t  h a v e  p r i o r i t y  o v e r  the 

i n s t r e a m  f l o w  if t h e y  p r e v i o u s l y  filed.

W h i t e :  U n d e r  n o r m a l  c i r c u m s t a n c e s  is it an a d m i n i s t r a t i v e  p r o c e s s  for

s t a t e  r e s e r v e d  s t r e a m  flow s ?

M e a c h a m :  Yes.

W h i t e :  If I w e r e  the f e d e r a l  g o v e r n m e n t  I'd say, "I a p p r e c i a t e  y o u r  

m o t i v e s  b u t  w h a t  h a v e  y o u  d o n e  for me l a t e l y ? "  B e c a u s e  a d m i n i s t r a t i v e  

p r o c e d u r e  i s n ' t  g o i n g  to h a v e  a n y  l a s t i n g  e f f e c t .  If p u s h  c o m e s  to s h o v e  

d o w n  the r o a d  y o u ' v e  got to h a v e  an  d e c r e e .  A n  a d m i n i s t r a t i v e  o r d e r  is 

u t t e r l y  w o r t h l e s s  v i s  a v i s  t h e  U n i t e d  S t a t e s ,

M e a c h a m :  U n l e s s  in this s i t u a t i o n  the i n s t r e a m  f l o w  g r a n t e d  in 198 5  is 

r e a l l y  not m a t e r i a l l y  d i f f e r e n t  t h a n  w h a t  w e  h a v e  b e e n  g r a n t e d  b y  a

r e s e r v e d  r i g h t  c l a i m  as of a 1 9 8 0  p r i o r i t y .

W h i t e :  T h e r e ' s  a n o t h e r  a s p e c t  of that w h i c h  we  o u g h t  to s p e a k  of

p r i v a t e l y .

R y b a c h e k :  T h a t ' s  v e r y  nic e  that we s h o u l d  t a k e  c o n c e r n  for the f e d e r a l  

i n t e r e s t  h e r e .  Y o u ' v e  m e n t i o n e d  lots of m o n e y  h e r e  and the s t a t e  is a l w a y s  

c o u g h i n g  up  the m o n e y .  It's a f e d e r a l  r e s e r v e d  r i g h t  an d  it s e e m s  

a p p r o p r i a t e  to m e  that if the f e d e r a l  g o v e r n m e n t  w a n t s  the r e s e r v a t i o n ,  

t h e y  s h o u l d  foot the b i l l .  T h e r e  h a s n ' t  b e e n  a n y  d i s c u s s i o n  a l o n g  that 

l i n e s .
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W h i t e :  L i t i g a t i o n  isn't free for the feds e i t h e r .  T h e y  h a d  a tag t h a t ' s  

r o u g h l y  c o m p a r a b l e  to the s t a t e  in W y o m i n g .  T h e  q u e s t i o n  c a m e  up e a r l i e r  

in  t he W y o m i n g  l i t i g a t i o n  a b o u t  w h o  w a s  g o i n g  to p a y  for the m a s t e r .  I 

d o n ' t  k n o w  h o w  it is in A l a s k a ,  b u t  in W y o m i n g ,  r e t i r e d  C o n g r e s s m e n  d o n ' t  

c o m e  c h e a p .  W e  h a d  to p a y  that r a s c a l  b y  the h o u r —  n ot o n l y  h i m  b u t  h i s  

18 a s s i s t a n t s .  T h e  b e s t  we  w e r e  a b l e  to do  w a s  to g et a c o u r t  o r d e r  that 

t h e  U n i t e d  S t a t e s  p a y  h a l f  the m a s t e r ' s  fee. T h e y  p a i d  it u n d e r  p r o t e s t .

R y b a c h e k :  S e e m s  l i k e  t h e y ' r e  o n l y  p a y i n g  h a l f  of the b i l l  b e c a u s e  it's a 

f e d e r a l  i s s u e .  T h e r e  w as no p r o b l e m  in the a r e a s  p r i o r  to the f e d e r a l  

r e s e r v a t i o n  a n d  t h e  a d j u d i c a t i o n  is r e q u i r e d  d u e  to t he r e s e r v a t i o n .  If 

t h i s  r e s e r v a t i o n  d e l i n e a t e d  out for the p u r p o s e  of the w i t h d r a w a l ,  t h e y  

s h o u l d  p a y  f or it. Or  the u s e r s  o f  t he w i t h d r a w a l  s h o u l d  p a y  for it 

t h r o u g h  a u s e r ' s  fee. S o m e h o w  the t a x p a y e r s  of  the s t a t e  s h o u l d n ' t  be 

f o o t i n g  t he b i l l  for the f e d e r a l  g o v e r n m e n t .

W h i t e :  T h e r e  a re two p r o b l e m s .  F i r s t ,  the M c C a r r e n  A m e n d m e n t  p r o h i b i t s  

th e  a s s e s s m e n t  of c o s t s  a g a i n s t  the U n i t e d  S t a t e s .  T h e y  s a i d ,  " Y o u  c a n  

m a k e  us a p a r t y ,  b u t  d o n ' t  e x p e c t  us to p a y  for the r e f r e s h m e n t s . "  T h e  

q u e s t i o n  c o m e s  up, w h a t  are c o s t s ?  C o l o r a d o ,  u n d e r  t he o l d  a p p r o a c h ,  e a c h  

p a r t y  h a d  to  p a y  a p r o r a t a  p o r t i o n  o f  the c o s t  o f  t he a d j u d i c a t i o n  

d e p e n d i n g  on  h o w  m u c h  w a t e r  t h e y  r e c e i v e d .  T h e  U n i t e d  S t a t e s  w a s  a s s e s s e d  

w i t h  c o s t s  b a s e d  o n  r o u g h l y  tha t  a p p r o a c h .  C o s t s  m a y  a p p l y  to e x p e r t s '  and 

a t t o r n e y ' s  fees, b u t  it d o e s n ' t  a p p l y  to t he f u n d a m e n t a l  c o s t  of 

a d m i n i s t e r i n g  t he a d j u d i c a t i o n .  U n l e s s  y o u  h a v e  a p r o c e s s  b y  w h i c h  e v e r y  

w a t e r  r i g h t  c l a i m a n t  is t a g g e d  for a p o r t i o n  of the c o s t  of a d j u d i c a t i o n ,  

y o u  a r e  n ot g o i n g  to be  a b l e  to s t i c k  the U n i t e d  S t a t e s  for t hat u n d e r  the 

M c C a r r e n  A m e n d m e n t .

V a n d e r b r i n k :  I h a t e  to s t o p  this, b u t  if I d o n ' t  w e ' l l  be in t r o u b l e  d o w n  

t h e  road. T h i s  h a s  b e e n  one of the m o s t  i n t e r e s t i n g  t e s t i m o n i e s  I h a v e  

h e a r d  in a l o ng, l o n g  w h i l e .
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A l a s k a  W a t e r  R e s o u r c e s  B o a r d  

R e c o m m e n d a t i o n s  for c h a n g e s  to 

SB 150 " A n  Act m a k i n g  m i s c e l l a n e o u s  

a m e n d m e n t s  to the A l a s k a  W a t e r  Us e  A c t . "

A l t h o u g h  t he f o l l o w i n g  p r o p o s e d  c h a n g e s  to SB 150 m a y  not be  p r o c e d u r a l l y  

c o r r e c t ,  the A l a s k a  W a t e r  R e s o u r c e s  B o a r d  r e q u e s t s  that the S e n a t e  

R e s o u r c e s  C o m m i t t e e  r e v i e w  the s u b s t a n t i v e  q h a n g e s  r e q u e s t e d  in t h i s  

d o c u m e n t .

T h e  S t a t e  of A l a s k a  Is in nee d  of  a w o r k a b l e  and s y s t e m a t i c  w a t e r  

a d j u d i c a t i o n  s y s t e m .  T h i s  B o a r d  t h e r e f o r e  s u p p o r t s  the b a s i c  p r i n c i p l e s  

e s p o u s e d  in SB 150. We do, h o w e v e r ,  h a v e  som e  r e s e r v a t i o n s  about the 

p r e s e n t  d r a f t  as it r e l a t e s  to n o t i c e  r e q u i r e m e n t s  and w a t e r  a p p r o p r i a t i o n  

a b a n d o n m e n t .  T h e  B o a r d  m a k e s  the f o l l o w i n g  r e c o m m e n d a t i o n s :

I. D e l e t e  S e c t i o n  4 6 . 1 5 . 1 4 0 ( d )  and r e p l a c e  it w i t h  S e c t i o n  4 6 . 1 5 . 1 4 5 ( g )  

w h i c h  w o u l d  r e ad:

" A  s t a t e  a g e n c y  m a y  not a b a n d o n  or f o r f e i t  an  i n s t r e a m  f l o w  

c e r t i f i c a t e  in w h o l e  or in part e x c e p t  a f t e r  p u b l i c  n o t i c e . "

II. A d d  a n e w  s u b s e c t i o n  to AS  4 6 . 1 5 . 1 6 5  to read:

" A S  4 6 . 1 5 . 1 6 5 ( c ) ( c )  s e r v e  T h e  A l a s k a  N a t i v e  V i l l a g e  and R e g i o n a l  

C o r p o r a t i o n  w h o s e  l a n d s  fall w i t h i n  t he a d j u d i c a t i o n  a r e a . "

III. A dd a n e w  s u b - s e c t i o n  to A S  4 6 . 1 5 . 1 6 6  to r e ad:

"A S  4 6 . 1 5 . 1 6 6 ( a ) ( 3 )  b y  a n y  p e r s o n  or p a r t y  a s s e r t i n g  a f e d e r a l  

r e s e r v e  w a t e r  r i g h t . "

A l t h o u g h  t h e s e  are the o n l y  r e c o m m e n d e d  c h a n g e s  of the B o a r d ,  we w o u l d  l ike 

to p o i n t  o u t  o n e  s e c t i o n  o f  SB  15 0  tha t  m a y  h a v e  the p o t e n t i a l  to c r e a t e  

f u t u r e  p r o b l e m s .  T h i s  s e c t i o n  is AS  4 6 . 1 5 . 1 6 5 ( d )  as it a p p l i e s  to n a t i v e  

a l l o t e e s  s e r v e d  u n d e r  AS  4 6 . 1 5 . 1 6 5 ( c ) ( 3 ) .

T h i s  b o a r d  r e c o g n i z e s  that o n e  o f  t he p r i m a r y  p u r p o s e s  of  S B  150 is to 

c r e a t e  an a d j u d i c a t i o n  s y s t e m  w h i c h  s a t i s f i e s  the r e q u i r e m e n t s  of the 

M c C a r r e n  A m e n d m e n t  43  U . S . C .  C e c .  666, t h e r e b y  p r o v i d i n g  for s t a t e  

a d j u d i c a t i o n  of f e d e r a l  r e s e r v e  w a t e r  r i g h t s .  F e d e r a l  a g e n c i e s  h a v e  the 

r e s o u r c e s  a n d  r e s p o n s i b i l i t y  to a s s e r t  a n d  d e f e n d  t h e i r  r e s e r v e d  w a t e r  

r i g h t s .  T h i s  s t a t e  s h o u l d  not be r e s p o n s i b l e  for a f e d e r a l  a g e n c y ' s  

f a i l u r e  to a s s e r t  its r i g h t s .



T h e  B u r e a u  o f  I n d i a n  A f f a i r s  ( B I A ) ,  as t r u s t e e ,  has the p r i m a r y  

r e s p o n s i b i l i t y  o f  p r o t e c t i n g  a n a t i v e  a l l o t e e ' s  p r o p e r t y  i n t e r e s t s  in a 

n a t i v e  a l l o t m e n t .  It has b e e n  s u g g e s t e d ,  h o w e v e r ,  that b e c a u s e  of any 

n u m b e r  o f  r e a s o n s ,  s u c h  as the v a s t  n u m b e r  of  a l l o t m e n t s  in the stat e ,  

o t h e r  B I A  p r i o r i t i e s ,  the f a i l u r e  of the B I A  r e p r e s e n t a t i v e s  to p r o p e r l y  

j u d g e  t h e  s i g n i f i c a n c e  o f  a w a t e r  a d j u d i c a t i o n  to the a l l o t m e n t  h o l d e r ,  

i n a d v e r t e n t  oramissions, e t c . ,  f e d e r a l  r e s e r v e  w a t e r  r i g h t s  w h i c h  m a y  be a 

l e g i t i m a t e  p r o p e r t y  i n t e r e s t  o f  t he a l l o t t e e  m a y  be f o r f e i t e d  d u e  to B I A  

f a i l u r e  to a s s e r t  w a t e r  r i g h t  as r e q u i r e d  in thi3 s u b s e c t i o n .

If a p a t t e r n  of  f o r f e i t u r e s  of f e d e r a l  r e s e r v e  w a t e r  r i g h t s  on n a t i v e  

a l l o t m e n t s  d o e s  e m e r g e  as a - e s u l t  o f  this s u b s e c t i o n ,  it is this B o a r d ' s  

r e c o m m e n d a t i o n  t h a t  the stat s p o s i t i o n  s h o u l d  be f l e x i b l e  e n o u g h  to 

a s s u r e  t h a t  th e  n e c e s s a r y  a m e n d m e n t s  w i l l  be  m a d e  to p r o t e c t  a n y  l e g i t i m a t e  

r i g h t s  of  the n a t i v e  a l l o t t e e s .

W e  w i s h  to m a k e  it c l e a r ,  h o w e v e r ,  that this B o a r d  d o e s  not take the 

p o s i t i o n  t h a t  the s t a t e  is r e s p o n s i b l e  for a s s e r t i n g  a f e d e r a l  r e s e r v e  

w a t e r  r i g h t  for a n a t i v e  a l l o t t e e .  F u r t h e r m o r e ,  v  are not s u g g e s t i n g  that

t he s t a t e  is r e s p o n s i b l e  for a f f e c t i n g  any r e p a i r s  that are n e c e s s a r y  to

c o r r e c t  an  i n j u r y  c r e a t e d  b; a f e d e r a l  a g e n c y ' s  f a i l u r e  to p e r f o r m  its 

r e s p o n s i b i l i t i e s .

T h e  p o i n t  .nat w e  w i s h  to m a k e  is that n a t i v e  a l l o t t e e s  are s t a t e  

r e s i d e n t s .  A n y  f e d e r a l  r e s e r v e  w a t e r  r i g h t s  that t h e y  m a y  be e n t i t l e d  to 

as a n  a p p u r t a n e n c e  to t h e i r  r e a l  p r o p e r t y ,  a c q u i r e d  p u r s u a n t  to the N a t i v e  

A l l o t m e n t  A c t ,  is a v a l u a b l e  and n e c e s s a r y  p r o p e r t y  i n t e r e s t .  F o r f e i t u r e  

o f  r e a l  p r o p e r t y  i n t e r e s t s  s h o u l d  not be  t a k e n  l i g h t l y .  T h e  f o r f e i t u r e  of 

a l e g i t i m a t e  p r o p e r t y  i n t e r e s t  for a f a i l u r e  to r e s p o n d  to s e r v i c e  in a 

t i m e l y  m a n n e r  as r e q u i r e d  b y  t his s u b s e c t i o n  is a d r a s t i c  a c t i o n  and s h o u l d  

not, t h e r e f o r e ,  b e  t a k e n  l i g h t l y .

A l t h o u g h  we a r e  n ot s u g g e s t i n g  a n y  c h a n g e s  to this s u b s e c t i o n  at this time, 

w e  d o  w i s h  to d e m o n s t r a t e  to t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  that this

s u b s e c t i o n  m a y  h a v e  s e r i o u s  c o n s e q u e n c e s  to an i d e n t i f i a b l e  g r o u p  of

l o n g t i m e  A l a s k a  r e s i d e n t s  a n d  no t  j ust to the m y r i a d  f e d e r a l  a g e n c i e s  w h i c h  

m a n a g e  n u m e r o u s  and v a s t  f e d e r a l l y  w i t h d r a w n  lands.



M e e t i n g  S u m m a r y  

A L A S K A  W A T E R  R E S O U R C E S  B O A R D  

J u n e a u ,  A l a s k a  

M a r c h  5-8, 1985

T h e  A l a s k a  W a t e r  R e s o u r c e s  B o a r d  h e l d  t h e i r  s p r i n g  m e e t i n g  M a r c h  5-8, 1 9 8 r- 

in  J u n e a u  at C e n t e n n i a l  Hall.

B o a r d  m e m b e r s  in a t t e n d a n c e  w e r e :

D a v i d  V a n d e r b r i n k ,  C h a i r m a n ,  H o m e r

P e g  T i l e s t o n ,  A n c h o r a g e

W a y n e  W e s t b e r g ,  A n c h o r a g e

T o m  M e a c h a m ,  Anchoraige

A l a n  ( M i k e )  Neiraeyer, A n c h o r a g e

S t a n  R y b a c h e k ,  N o r t h  P o l e

C y r i l  ( R a n d y )  Wanama.ker, J u n e a u

M a r c h  5, 198 5

D a v i d  V a n d e r b r i n k ,  C h a i r m a n ,  c a l l e d  the m e e t i n g  to o r d e r .

E s t h e r  W u n n i c k e ,  C o m m i s s i o n e r  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  and 

the B o a r d ' s  E x e c u t i v e  S e c r e t a r y ,  s u m m a r i z e d  the s t a t u s  of  R e s o l u t i o n s  8 5 - 3  

t h r o u g h  8 5 - 8  w h i c h  w e r e  d r a f t e d  at t he O c t o b e r  1 9 8 4  W a t e r  B o a r d  m e e t i n g :

°8 5 - 3  V i l l a g e  S a f e  W a t e r  P r o g r a m : T h e  c o m m i s s i o n e r  is r e q u e s t i n g

D N R ' s  W a t e r  M a n a g e m e n t  S e c t i o n  to d r a f t  a M e m o r a n d u m  of U n d e r s t a n d i n g  

to  th e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  b y  A p r i l  1, 1 9 8 5  

r e q u i r i n g  r e c i p i e n t s  of g r a n t s  u n d e r  the v i l l a g e  s a f e  w a t e r  p r o g r a m  

to a p p l y  for w a t e r  r i g h t s  in a c c o r d a n c e  w i t h  A S  4 6 . 1 5 .

°8 5 - 4  W a t e r  B o a r d ' s  B u d g e t : T h e  r e s o l u t i o n  r e q u e s t e d  tha t  t h e

G o v e r n o r  p l a c e  the B o a r d ' s  b u d g e t  in the G o v e r n o r ' s  b u d g e t  and 

i n c l u d e  $ 2 0 , 0 0 0  f or t r a v e l  a nd p e r  d i e m  f or F Y  86. T h e  F Y  8 6  b u d g e t  

r e q u e s t  w as too far a d v a n c e d  for thi s  c h a n g e  to be c o n s i d e r e d ,  but 

t h e  G o v e r n o r  m a y  w a n t  to  c o n s i d e r  it for F Y  87. T h e  D L W M  b u d g e t  f or 

F Y  86 i n c l u d e s  $ 1 2 , 5 0 0  f or W a t e r  R e s o u r c e s  B o a r d  a nd s t a f f  t r a v e l .

°8 5 - 5  D a m  ' 'f e t y  P r o g r a m  F u n d i n g : T h e  D L W M  h a s  r e q u e s t e d  $ 1 3 4 , 0 0 0  for

2 0 - 2 5  d a m  s a f e t y  i n s p e c t i o n s  in t h e  D e p a r t m e n t ' s  F Y ' 8 6  b u d g e t  

p r o p o s a l .

°8 5 - 6  W e s t e r n  S t a t e s  W a t e r  C o u n c i l  R e p r e s e n t a t i v e s : D N R  h a s  sent a

m e m o  to the g o v e r n o r  p r o p o s i n g  the d e s i g n a t i o n  o f  D E C  a n d  D N R  

c o m m i s s i o n e r s  and the A t t o r n e y  G e n e r a l  as A l a s k a ' s  o f f i c i a l  

r e p r e s e n t a t i v e s  to the C o u n c i l .  T h e  G o v e r n o r  h a s  a l s o  b e e n  r e q u e s t e d  

to p r e s e n t  the w e l c o m i n g  a d d r e s s  at the 7 9 t h  q u a r t e r l y  m e e t i n g  in 

A n c h o r a g e .

°8 5 - 7  W a t e r  R e s o u r c e s  P l a n n i n g  a nd D a t a : T h e  W a t e r  M a n a g e m e n t  S e c t i o n

s t a f f  is p a r t i c i p a t i n g  in D N R ' s  l and and r e s o u r c e  p l a n n i n g  e f f o r t s ,  

a n d  w i l l  be  m e e t i n g  w i t h  l o c a l  p l a n n i n g  s t a f f s  a nd z o n i n g  

c o m m i s s i o n s .  C o n t r a c t u a l  a g r e e m e n t s  b e t w e e n  D N R  a n d  U S G J  h a v e  b e e n  

r e v i e w e d  for the c o l l e c t i o n  a n d  d i s s e m i n a t i o n  o f  w a t e r  u s e  d a t a  for 

24 c o m m u n i t i e s  s t a t e w i d e .
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°85 - 8  F r i t z  C r e e k  W a t e r s h e d  P r o p o s a l : T h e  D L W M ' s  S o u t h c e n t r a l

R e g i o n a l  O f f i c e  h a s  r e j e c t e d  the U n i v e r s i t y ' s  a p p l i c a t i o n  for g r a z i n g  

l e a s e s  in the F r i t z  C r e e k  d r a i n a g e ,  a nd w i l l  c o n v e y  the l a n d  to the 

K e n a i  P e n i n s u l a  B o r o u g h  for the p u r p o s e s  of p r o t e c t i n g  f ish and 

w i l d l i f e  h a b i t a t  a n d  f u t u r e  m u n i c i p a l  w a t e r  s u p p l i e s .  T h i r t y - o n e  

a p p e a l s  h a v e  b e e n  f i l e d  a g a i n s t  D L W M ' s  R e g i o n a l  O f f i c e ' s  d e c i s i o n  

r e q u e s t i n g  h a b i t a t  and w a t e r s h e d  p r o t e c t i o n .  A  p u b l i c  h e a r i n g  is 

s c h e d u l e d  in A p r i l .

O t h e r  o p e n i n g  b u s i n e s s  i n c l u d e d  s c h e d u l i n g  B o a r d  m e m b e r  e l e c t i o n s  for 

T h u r s d a y ,  M a r c h  7.

L. A. D u t t o n ,  C h i e f  of the D N R  W a t e r  M a n a g e m e n t  S e c t i o n ,  s u m m a r i z e d  D N R ' s  

r e c e n t  e f f o r t s  to a d d r e s s  w a t e r  r e l a t e d  i s s u e s .  T h e  B o a r d  e x p r e s s e d  

c o n c e r n  in  the f o l l o w i n g  a r e a s  in r e s p o n s e  to D u t t o n ' s  p r e s e n t a t i o n :

1) T h e  n u m b e r  of  r e s i d e n t i a l  and n o n - r e s i d e n t i a l  w a t e r  r i g h t s  

a p p l i c a t i o n s  r e c e i v e d  d u r i n g  1984;

2) T h e  r o l e  the s t a t e  is t a k i n g  t o w a r d s  a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  

w a t e r  r i g h t s ;

3) T h e  n u m b e r  o f  v a l i d  a p p r o p r i a t i o n s  w h i c h  m a y  be a f f e c t e d  b y  

f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .

B r u c e  L a n d o n  of  the D e p a r t m e n t  of J u s t i c e  a d d r e s s e d  p o t e n t i a l  c o n f l i c t s  

a r i s i n g  f r o m  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ,  a nd b r i e f l y  o u t l i n e d  an 

a p p r o a c h  A l a s k a  m a y  f o l l o w  f or t h e i r  a d j u d i c a t i o n .  T w o  m a j o r  c o n f l i c t s  

a s s o c i a t e d  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  are: 1) u n c e r t a i n t y  in

e v a l u a t i n g  a v a i l a b l e  w a t e r  r e s o u r c e s  d u e  to t he p r e s e n c e  o f  u n q u a n t i f i e d  

f e d e r a l  r e s e r v e d  r i g h t s ;  2) i n c o n s i s t e n c y  b e t w e e n  s t a t e  l a w  and the p u r p o s e  

o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  S e n a t e  B i l l  150 p r o v i d e s  t h e  s t a t e  w i t h  

a m e c h a n i s m  for a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  in the s t a t e  

c o u r t  u n d e r  t he p r o c e d u r e s  e s t a b l i s h e d  b y  the M c C a r r e n  A m e n d m e n t .  T h e  

s t e p s  r e c o m m e n d e d  b y  the D e p a r t m e n t  of J u s t i c e  for the a d j u d i c a t i o n  of 

f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  are:

° E s t a b l i s h  a m e c h a n i s m  w u e r e  t he s t a t e  c o u r t  c a n  u t i l i z e  t h e  

M c C a r r e n  A m e n d m e n t  to a d j u d i c a t e  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s ,

0 C l a r i f y  the l i n e s  of j u r i s d i c t i o n ,

0 D e t e r m i n e  a nd d e f i n e  the p r i m a r y  p u r p o s e ( s )  of the f e d e r a l  

w i t h d r a w a l ,

° G a t h e r  t he i n f o r m a t i o n  n e c e s s a r y  to q u a n t i f y  the f e d e r a l  r e s e r v e d  

r i g h t .

*

M i c h a e l  1). W h i t e ,  w a t e r  l a w  a t t o r n e y ,  D e n v e r ,  C o l o r a d o ,  o p e n e d  his 

d i s c u s s i o n  r e g a r d i n g  fe e r a l  r e s e r v e d  w a t e r  r i g h t s  b y  d e f i n i n g  a r e s e r v e d  

r i g h t  as b e i n g  t h e  a m o u n t  o f  w a t e -  n e c e s s a r y  to m e e t  the " m i n i m a l  n e e d s "  of  

the r e s e r v a t i o n  so that its p r i m a r y  p u r p o s e  is not " e n t i r e l y  d e f e a t e d " .

- 2 -



I W h i t e  s t a t e d  tha t  t h i s  d e f i n i t i o n  w i l l  be u s e d  by  the c o u r t s  as the

c r i t e r i o n  in d e t e r m i n i n g  the m a g n i t u d e  o f  a f e d e r a l  r e s e r v e d  r i g h t .  H e  

a l s o  s t r e s s e d  the v a l u e  of d e v e l o p i n g  a m o d e l  b a s e d  on  w a t e r  r e s o u r c e  d a t a  

a n d  e x i s t i n g  a p p r o p r i a t i o n s  to e v a l u a t e  the i m p a c t  o f  r e s e r v e d  r i g h t  c l a i m s  

s u b m i t t e d  b y  the f e d e r a l  g o v e r n m e n t .  W h i t e  m a d e  the f o l l o w i n g  r e c o m m e n d a­

t i o n s  f o r  f a c i l i t a t i n g  the a d j u d i c a t i o n  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  in 

s t a t e  c o u r t .

1) M a k e  s u r e  y o u  h a v e  an a d e q u a t e  s t a t u t o r y  b a s i s  w i t h  w h i c h  to 

u t i l i z e  the p r o v i s i o n s  in the M c C a r r e n  A m e n d m e n t .

2) D e t e r m i n e  b o t h  p e r s o n a l  a nd s u b j e c t  j u r i s d i c t i o n ;  a n d  c l e a r l y  

d e f i n e  all i s s u e s .

3) D e c i d e  on a s t a t e  l i t i g a t i o n  s t r a t e g y .

4) H i r e  i n d i v i d u a l  c o n s u l t a n t s  r a t h e r  t h a n  c o n s u l t i n g  a g e n c i e s  for 

t e c h n i c a l  a s s i s t a n c e ;  and a p p o i n t  a c o o r d i n a t o r  to m a n a g e  all 

c o n s u l t a n t s .

5) I d e n t i f y  e x i s t i n g  r e s e r v a t i o n s ,  t h e i r  p r i o r i t y  d a t e s ,  and t h e i r  

b o u n d a r i e s  w i t h i n  t he a f f e c t e d  b a s i n ,  a nd t h e i r  p r i m a r y  y j r p o s e s .

6) D e v e l o p  a  m o d e l  t hat i n c o r p o r a t e s  i n f l o w  o f  the s y s t e m ;  all t he 

s t a t e  w a t e r  r i g h t s ;  e x i s t i n g  w a t e r  use p a t t e r n s ,  i n c l u d i n g  

d e p l e t i o n s  to the s y s t e m ,  d i v e r s i o n s ,  a nd r e t u r n  f l ow; and 

a d m i n i s t r a t i v e  a s s u m p t i o n s .

7) S e r v e  p e r s o n a l  n o t i c e s  to all i n d v i d u a l s  w h o  m a y  be  a f f e c t e d  b y  

t h e  a d j u d i c a t i o n ;  and k e e p  p r i v a t e  p a r t i e s  i n v o l v e d  t h r o u g h o u t  the 

l i t i g a t i o n .

( C o m p l e t e  t . i ^ ^ r i D t s  of  the p r e s e n t a t i o n s  on  f e d e r a l  r e s e r v e d  r i g h t s  are

a v a i l a b l e  •« ,uest.)

P a u l a  B u r g e s s ,  R e g i o n a l  M a n a g e r  of D N R ' s  S o u t h e a s t  R e g i o n a l  O f f i c e ,  b r i e f e d  

t he B o a r d  o n  the I n d i a n  R i v e r  b a s i n - w i d e  a d j u d i c a t i o n .

T h e  o r i g i n a l  r e q u e s t  for b a s i n - w i d e  a d j u d i c a t i o n  wa s  s u b m i t t e d  in S e p t e m b e r  

o f  '83, f o l l o w e d  b y  a r e v i e w  o f  D L W M ' s  p r o c e d u r e s  a nd l e g i s l a t i o n  p r o p o s e d

for a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  b y  the A t t o r n e y  G e n e r a l ' s

fice. T h e  A s s i s t a n t  A t t o r n e j  G e n e r a l  r e s p o n d e d  in M a r c h  ^ f  1984, w i t h  

t h e s e  f i n d i n g s :

1) T he e x i s t i n g  p r o c e d u r e s  for h a n d l i n g  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  

w e r e  i n a d e q u a t e ;

2) T h e  p r o p o s e d  l e g i s l a t i o n  a d d r e s s i n g  b a s i n - w i d e  a d j u d i c a t i o n  w a s  
s o u n d ,  and s h o u l d  be i n t r o d u c e d  at the n e x t  l e g i s l a t i v e  s e s s i o n ;

3) A l t h o u g h  e x i s t i n g  p o l i c i e s  and p r o c e d u r e s  w e r e  i n a d e q u a t e  and 

l e g i s l a t i o n  o n  b a s i n - w i d e  a d j u d i c a t i o n  h a d  not y et b e e n  p a s s e d ,  

the D L W M  s h o u l d  i n i t i a t e  b a s i n - r i d e  a d j u d i c a t i o n  in s t a t e  c o u r t .

T h e  A l a s k a  D e c l a r a t o r y  J u d g e m e n t  A ct w o u l d  p r o v i d e  the b a s i s  for 

s t a t e  c o u r t  a d j u d i c a t i o n  of f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  u n d e r  

t h e  M c C a r r e n  A m e n d m e n t .
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A t  t h e  r e q u e s t  o f  t h e  D L W M ,  t h e  D G G S  an d  t h e  U S F W S  i n i t i a t e d  h y d r o l o g i c  an d  

i n s t r e a m  f l o w  s t u d i e s ,  r e s p e c t i v e l y ,  in  1984. T h e  D G G S  c o m p l e t e d  the 

h y d r o l o g i c  i n v e s t i g a t i o n  i n  J a n u a r y ,  1985, a nd t h e  U S F W S  i n s t r e a m  f l o w  

s t u d y  is s c h e d u l e d  fo r  c o m p l e t i o n  F a l l ,  1985.

A l l  w a t e r  u s e r s  a n d  p a r t i e s  to the a d j u d i c a t i o i  w i l l  be n o t i f i e d  of a 

p u b l i c  m e e t i n g  p e n d i n g  t he c o m p l e t i o n  o f  t h e  I'j F W S  i n s t r e a m  f l o w  s t u d y .

B i l l  R o s s ,  C o m m i s s i o n e r  of the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  

b r i e f e d  the W a t e r  B o a r d  on  D E C ' s  r o l e  in a d d r e s s i n g  w a t e r  q u a l i t y  p r o b l e m s  

i n  A n c h o r a g e  as w e l l  as t h o s e  r e s u l t i n g  f r o m  p l a c e r  m i n i n g  s t a t e w i d e .  Ross 

e m p h a s i z e d  D E C ' s  e f f o r t s  and i n t e n t i o n s  to w o r k  w i t h  the m u n i c i p a l i t i e s  and 

m i n e r s  o n  w a t o r  q u a l i t y  i s s u e s .

S p e c i f i c a l l y ,  D E C  p e r s o n n e l  w i l l  be  c o l l e c t i n g  w a t e r  q u a l i t y  s a m p l e s  in 

A n c h o r a g e  and E a g l e  R i v e r ,  a nd w i l l  w o r k  c l o s e l y  w i t h  the m u n i c i p a l i t i e s  in 

i d e n t i f y i n g  p o l l u t i o n  s o u r c e s  an d  p l a n n i n g  for w> t er and s e w e r  n e e d s .  D EC 

is f o c u s i n g  o n  the w a t e r  c o n f l i c t s  c a u s e d  b y  p l a c e r  m i n i n g ,  and p l a n s  to 

r e v i e w  E P A ' s  p e r m i t  e f f l u e n t  g u i d e l i n e  p r o c e s s  and r e v i s e  D E C ' s  e n f o r c e m e n t  

p o l i c i e s .  T h e s e  w i l l  be p r e s e n t e d  n e x t  m o n t h  at the P l a c e r  M i n i n g  

C o n f e r e n c e .

J e r r y  M a d d e n  of  the F i s h e r i e s  R e h a b i l i t a t i o n  and E n h a n c e m e n t  D i v i s i o n  

( F R E D ) ,  D F &G, b r i e f e d  the B o a r d  of the p r o g r e s s  and p r o b l e m s  e n c o u n t e r e d  in 

d e v e l o p i n g  f i s h  h a t c h e r y  s i t e s  in  A l a s k a .  In r e s p o n s e  to t h e  l o w  s a l m o n  

r u n s  that o c c u r r e d  in the e a r l y  1 9 7 0 ' s ,  t he A l a s k a  S t a t e  L e g i s l a t u r e  

e n a c t e d  l e g i s l a t i o n  to p r o m o t e  a nd e n c o u r a g e  f i s h e r y  e n h a n c e m e n t .

P r o v i s i o n s  of t h i s  l e g i s l a t i o n  i n c l u d e d :

8 P r i v a t e  n o n - p r o f i t  c o r p o r a t i o n s  c o u l d  o b t a i n  p e r m i t s  f r o m  the S t a t e  

to r u n  h a t c h e r i e s .

8 R e g i o n a l  a q u a c u l t u r e  a s s o c i a t i o n s ,  p r i v a t e  n o n - p r o f i t  c o r p o r a t o n s  

c o m p r i s e d  of r e p r e s e n t a t i v e s  o f  f i s h e r i e s  u s e r  g r o u p s ,  w e r e  a l l o w e d  

to r a i s e  f u n d s  for f i s h e r y  e n h a n c e m e n t  p r o j e c t s .

8 C o m p r e h e n s i v e  p l a n n i n g  t e a m s ,  c o m p r i s e d  of  m e m b e r s  o f  a q u a c u l t u r e  

a s s o c i a t i o n s  a nd r e p r e s e n t a t i v e s  f r o m  s t a t e  a g e n c i e s ,  w e r e  

e s t a b l i s h e d  to a s s e s s  f i s h e r y  n e e d s  a n d  to c r e a t e  f i s h e r y  e n h a n c e m e n t  

p l a n s .

8 A  l o a n  f und w a s  e s t a b l i s h e d  to a s s i s t  p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n s  

in b u i l d i n g  h a t c h e r i e s .

8 A q u a c u l t u r e  a s s o c i a t i o n s  w e r e  g i v e n  p r e f e r e n c e  r i g h t s  to h a t c h e r y  

s i t e s .

U n d e r  this p r o g r a m ,  22 p e r m i t s  for h a t c h e r i e s  h a v e  b e e n  i s s u e d ,  24 

a p p l i c a t i o n s  h a v e  b e e n  d e n i e d ,  a n d  n i n e  a re p e n d i n g .  T h e r e  a re c u r r e n t l y  

14 h a t c h e r i e s  o p e r a t i n g  and h a v i n g  r e t u r n  r u n s .

In  d e v e l o p i n g  p l a n s  for h a t c h e r y  s i t e s ,  , n e  c o m m o n  m i s t a k e  that h as b e e n  

m a d e  b y  p r i v a t e  c o r p o r a t i o n s  a nd s t a t e  a g e n c i e s  is an i n a d e q u a t e  e v a l u a t i o n  

of  the a v a i l a b l e  w a t e r  r e s o u r c e s .  T h i s  p r o b l e m  h a s  b e e n  e x a c e r b a t e d  in 

r e c e n t  y e a r s  b y  t h e  i n c r e a s e d  e c o n o m i c  p r e s s u r e  to p r o d u c e  " m o n e y "  fish,
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s u c h  as c o ho, s o c k e y e  and c h i n o o k  s a l m o n ,  w h i c h  r e q u i r e  l a r g e  a m o u n t s  of 

w a t e r  f o r  r e a r i n g ;  a nd b y  p o l i t i c a l  p r e s s u r e  to g e t  p r o j e c t s  o n  l i n e  as 

q u i c k l y  as p o s s i b l e .  C o n f l i c t s  i n h e r e n t  in the s t a t e  l a w  h a v e  a l s o  

p r o d u c e d  d i f f i c u l t i e s  in  s e t t i n g  up h a t c h e r i e s .  T h r e e  c a s e  h i s t o r i e s  f r o m  

S o u t h e a s t e r n  A l a s k a  w e r e  d i s c u s s e d  to i l l u s t r a t e  t h ese p o i n t s :

S a l m o n  C r e e k  H a t c h e r y ,  J u n e a u  ( N o r t h e r n  S o u t h e a s t  A q u a c u l t u r e  

A s s o c i a t i o n )  —  T h i s  h a t c h e r y  p r o j e c t  h a d  to be a b a n d o n e d  w h e n  d e a l s  

w i t h  p r i o r  a p p r o p r i a t o r s  to u t i l i z e  s o m e  of  t h e i r  w a t e r  fell t h r o u g h  

and a d e q u a t e  w a t e r  s u p p l i e s  c o u l d  not be o b t a i n e d .

A r m s t r o n g - K e t a ,  I n c o r p o r a t e d  H a t c h e r y ,  Por t  A r m s t r o n g  ( p r i v a t e  

n o n - p r o f i t  g r o u p )  —  T h i s  h a t c h e r y  p r o j e c t  d e v e l o p e d  in an 

e n v i r o n m e n t  o f  s t r o n g  p o l i t i c a l  p r e s s u r e ;  thus t h e r e  w a s  an 

i n a d e q u a t e  a s s e s s m e n t  of a v a i l a b l e  w a t e r  r e s o u r c e s  and the i n s t r e a m  

f l o w  r e q u i r e m e n t s  o f  the n a t i v e  fis h  p o p u l a t i o n .  T h e  n a t i v e  f ish m a y  

s u f f e r  as a result.

0 M e d v e d j i e  H a t c h e r y ,  S i t k a  ( N o r t h e r n  S o u t h e a s t  A q u a c u l t u r e

A s s o c i a t i o n )  —  A  s u c c e s s  s t o r y .  I n s t r e a m  f l o w  r e q u i r e m e n t s  w e r e  

c o n s i d e r e d  e a r l y  in the p l a n n i n g  p r o c e s s ;  a nd an e x t e n s i v e  h y d r o l o g i c  

d a t a  c o l l e c t i o n  p r o g r a m  w a s  u n d e r t a k e n  to d e f i n e  the v i r g i n  flow. 

N e g o t i a t e d  a g r e e m e n t s  o n  h a t c h e r y  r e q u i r e m e n t s  vs i n s t r e a m  f l o w  n e eds 

a r e  b e i n g  a r r i v e d  at c o o p e r a t i v e l y  b y  a g e n c i e s  a nd t he A s s o c i a t i o n .

P U B L I C  C O M M E N T  S E S S I O N

D a v i d  V a n d e r b r i n k  c a l l e d  the P u b l i c  C o m m e n t  S e s s i o n  to o r d e r ,  and i n v i t e d  

m e m b e r s  of the p u b l i c  to c o m m e n t  o n  w a t e r  r e l a t e d  i s s u e s  and o n  the B o a r d ' s  

a c t i v i t i e s .  T h e  f o l l o w i n g  is a s u m m a r y  o f  t h e  m a j o r  p o i n t s  p r e s e n t e d  b y  

the p u b l i c ,  and is not a v e r b a t i m  t r a n s c r i p t  of the t e s t i m o n i a l s  r e c e i v e d .

R a y  R e n s h a w ,  P r e s i d e n t ,  A l a s k a  M i n e r ' s  A s s o c i a t i o n ,  J u n e a u  C h a p t e r ,  

r e q u e s t e d  the W a t e r  B o a r d  to do e v e r y t h i n g  p o s s i b l e  to a d d r e s s  and r e s o l v e  

w a t e r  i s s u e s  a f f e c t i n g  p l a c e r  m i n i n g  b e f o r e  the i n d u s t r y  is w i p e d - o u t .

D e l  A c k e l s ,  p l a c e r  m i n e r ,  a d d r e s s e d  the B o a r d  r e g a r d i n g  p r o p o s e d  a m e n d m e n t s  

to 18 A A C  7 0 . 0 2 0 .  G e n e r a l l y ,  A c k e l s  r e q u e s t e d  r e v i e w  of  the " a c c e p t a b l e "  

d i s s o l v e d  s o l i d s  s t a n d a r d s  and " w a t e r  s u p p l y "  d e f i n i t i o n s  for c o n s i s t e n c y  

b e t w e e n  s t a t u t e s .  He a l s o  s i t e d  i n c o n s i s t e n c i e s  b e t w e e n  s t r e a m  

c l a s s i f i c a t i o n  a nd m a n a g e m e n t .  F o r  i n s t a n c e ,  A c k e l s  s u g g e s t e d  tha t  not all 

w a t e r  be a r b i t r a r i l y  i m p l i e d  as d r i n k a b l e .  If w a t e r  is d r i n k a b l e ,  it 

s h o u l d  be  c e r t i f i e d  and m a n a g e d  as s u ch. L i k e w i s e ,  r e c r e a t i o n a l  w a t e r s  

s h o u l d  be i d e n t i f i e d  and m a n a g e d  to a c c o m m o d a t e  r e c r e a t i o n a l  u s es. A c k e l s  

a l s o  r e q u e s t e d  the B o a r d  u se its i n f l u e n c e  to e l i m i n a t e  t u r b i d i t y  as a 

w a t e r  q u a l i t y  c r i t e r i a  in E P A ' s  P l a c e r  M i n i n g  S t a n d a r d s ,  and s u g g e s t e d  that 

s e t t l e a b l e  s o l i d 6  c r i t e r i a  be u s e d  i n s t e a d .

P h i l  H o l d s w o r t h ,  the f i r s t  C o m m i s s i o n e r  of the D e p a r t m e n t  of N a t u r a l  

R e s o u r c e s ,  p o i n t e d  out that E P A  is the a g e n c y  e n f o r c i n g  w a t e r  q u a l i t y  

s t a n d a r d s ,  an d  D E C  is th e  a g e n c y  w h i c h  e s t a b l i s h e s  t h o s e  w a t e r  q u a l i t y  

s t a n d a r d s .  T h e r e f o r e ,  if w a t e r  q u a l i t y  s t a n d a r d s  are to be c h a n g e d ,  it 

m u s t  b e  d o n e  t h r o u g h  D E C  —  not EPA.

B o b  C a c y ,  p l a c e r  '.ner f r o m  C i r c l e ,  s t a t e d  t h e r e  are m a n y  a r s e n i c  and 

t u r b i d i t y  p r o b l e n  a s s o c i a t e d  w i t h  s t r e a m s  in the I n t e r i o r ,  and that all 

s t r e a m s  a r e  s et at d r i n k i n g  w a t e r  s t a n d a r d s ,  i m p l y i n g  t h e y  a r e  o f  d r i n k i n g
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water quality. Not only does this jeopardize public safety, but it also 
precludes any type of industrial use of those streams. Cacy expressed the 
need to change existing turbidity standards to reflect uses other than 
drinking water, and to identify streams having drinking water quality.

Hose Rybachek, President of the Livengood-Tolovana Mining T' 'trict, said 
that the placer mining industry is in danger of being reg out of
existence. She urged that the State consider a basin raanag ,tv;nt approach, 
promoting accelerated mining in certain districts and then reclaiming the 
mined areas and affected streams after the gold resources are extracted.

Christopher Estes, Department of Fish and Game, put in a plug for 
interagency cooperation on water resource data collection programs. He 
also stressed the importance of having the Department of Fish and Game 
actively involved in the Western States Water Council.

March 6, 1985

Chairman Vanderbrink called the meeting to order.

The first scheduled speaker was Bob Martin, Special Assistant to the 
Commissioner of DEC, who was to give opening remarks. He was unable to 
attend the meeting, however, due to last minute scheduling conflicts. 
Instead, L. A. Dutton requested that Gary Prokosch, Water Officer of the 
Southcentral Regional Office, give the Board an update on Southcentral 
Region water related operations.

Gary Prokosch briefed the Board on the activities of the Anchorage 
Waterways Council, a committee composed of Federal, State, local officials, 
and representatives of private and community organizations. The Council 
was formed by Mayor Knowles to address the growing water quality problems 
within the Anchorage Bowl. Mayor Knowles requested the Council to provide 
recommendations for pollution prevention and mitigation by March 31, 1985. 
The Council:

° Has identified and prioritized the streams within the Anchorage Bowl by 
current waLer use patterns and by susceptibility to water quality 
problems.

0 Has recommended appropriate water quality sampling strategies.

° Is training volunteer "stream walkers" to collect water samples for 
water quality testing.

0 Has recommended strengthening Title 21— the Municipal Planning and 
Zoning ordinances.

° Is advocating the designation of a Clean Water Day to promote community 
awareness and involvement.

Gary promised to keep the Board informed as to the final recommendations of 
the Council.

Randy Bayliss, Department of Environmental Conservation, discussed DEC's 
efforts in studying the effects of placer mining on water resources. Mr. 
Bayliss opened by summarizing the following:



Proposed regulations to address the problem of two drinking water 
standards;

° DEC is currently involved in a turbidity review study; 3) DEC is 
working towards establishing an enforcement policy on priority streams;

0 DEC is working on updating the Triagency application; and

0 DEC will be accepting proposals for the utilization of 205J grant 
monies for placer mining research projects.

Also discussed were state turbidity standards which were adopted in 1972, 
and their impact on fish, recreation and industrial development. Bayliss 
stated the state's standard for placer mining is 25 NTU, which is one of 
the least stringent standards in the country. Reclassification of the 
state's waters does not promise much relief from stringent standards and 
may cost between $5,000-35,000 to reclassify each stream. However, the 
state is hoping technological improvements, placer mining demonstration 
grant programs, and site specific management and planning will help 
minimize negative impacts cf mining on water resources. The EPA's proposed 
new effluent guidelines for placer mining are scheduled to be released in 
mid- April for public comment nnd to be finalized by April, 1986.

Don Finney, Project Manager at the Quartz Hill Project, Ketchikan, for 
U. S. Borax, and John Paulsen, Principle Engineer provided the Board with a 
brief history of the Quartz Hill Project and an overview of environmental 
studies done to date. When the mine is in full operation, it will produce
80,000 tons of ore per day and be operated 365 days per year, 24 hours a 
day. A work force of about 800 people will be required. These will be 
housed in Ketchikan, The expected lifetime of the mine is about 55 years.

There have been three major logistical hurdles in developing the deposit:

1. Power supply: Currently, the favored power option is an intertie 
to British Columbia hydropower projects. U. S. Borax and APA are 
exploring the idea of bringing in power to Quartz Hill, Ketchikan, 
Petersburg, Wrangell, Juneau, and perhaps Whitehorse.

2. Waste Disposal: The mining operation will produce an open pit
approximately 1 1/2 mile long, 1 mile wide, and from several 
hundred to about 3600 feet deep. Waste rock will be disposed of in 
two nearby drainages. Settling ponds will be utilized to treat
runoff from tailing piles and groundwater pumped from the pit. Ore
will be conveyed through a four mile tunnel to a concentrator
plant. Mine tailings will be disposed of either in Boca de Quadra
Fjord or in Wilson Arm. Studies are ongoing to:

0 Determine the volume of tailings
0 Determine the impact of tailings disposal on biological resources
° Run computer simulations of tailings behavior 
° Complete oceanographic surveys of the proposed disposal sites

Reclamation of the site folowing closure of the mine will include 
revegetating the tailings piles and allowing the pit to fill with 
water forming a lake.
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