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M a r c h  1 9 ,  19 85

T h r  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i ,  C h a i r  
S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V (MS 3 1 0 0 )
J u n e a u ,  AK 9 9 8 1 1

D e a r  S e n a t o r  S t u r g u l e w s k i :

R e c e n t l y ,  t h e  R e s o u r c e s  C o m m i t t e e  r e q u e s t e d  t h a t  we p r e p a r e  new l a n g u a g e  
f o r  SB 95 w h i c h  w o u l d  p l a c e  t h e  r e s p o n s i b i l i t y  f o r  p e r i o d i c  dam s a f e t y  
i n s p e c t i o n s  o n  dam o w n e r s .  We h a v e  ’i s e d  S e c t i o n  4 6 . 1 7 . 0 5 0  t o  r e f l e c t  
t h e  d i r e c t i o n  o f  t h e  R e s o u r c e s  Com * a n d  a  c o p y  o f  t h e  r e v i s e d  s e c t i o n  
i s  a t t a c h e d .

T h e  r e v i s e d  S e c t i o n  4 6 . 1 7 . 0 5 0  p l a c e s  t h e  r e s p o n s i b i l i t y  f o r  p e r i o d i c  dam 
s a f e t y  i n s p e c t i o n s  on  t h e  dam o w n e r .  Th e  v e r y  s p e c i a l i z e d  n a t u r e  o f  dam 
s a f e t y  r e q u i r e s  t h a t  t h e  e n g i n e e r  who p e r f o r m s  t h e  i n s p e c t i o n  b e  a p p r o v e d  
i n  a d v a n c e  b y  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .
T h i s  w i l l  i n s u r e  t h a t  e n g i n e e r s  w i t h  e x p e r i e n c e  a n d  e x p e r t i s e  i n  dam s a f e t y  
i n s p e c t i o n s  dc  t h e  w o r k .  We w i l l  p r o v i d e  t h e  q u a l i f i c a t i o n  r e q u i r e m e n t s  
f o r  e n g i n e e r s  i n  t h e  r e g u l a t i o n s  w h i c h  w i l l  b e  p r o m u l g a t e d  u n d e r  t h e  
p r o p o s e d  l e g i s l a t i o n .  W i t h o u t  s t r i c t  c o n t r o l  o n  t h e  e n g i n e e r s ,  we c a n  
c r e a t e  t h e  p o t e n t i a l  f o r  e x t r e m e  r i s k  t o  t h e  p u b l i c ,  a s  u n q u a l i f i e d  
e n g i n e e r s  may b e  s e l e c t e d  by  t h e  dam o w n e r s  b a s e d  o n  c o s t  a l o n e .  The 
r e v i s e d  l a n g u a g e  a l s o  r e s e r v e s  t h e  r i g h t  f o r  t h e  C o m m i s s i o n e r  t o  c o n d u c t  
a n y  a d d i t i o n a l  i n s p e c t i o n s  a s  may b e  r e q u i r e d .  T h e  a d d i t i o n a l  s t a f f  
i n s p e c t i o n s  a r e  n e c e s s a r y  t o  m o n i t o r  c o m p l i a n c e  w i t h  r e c o m m e n d a t i o n s  o f  t h e  
p e r i o d i c  dam s a f e t y  i n s p e c t i o n s  a nd  o t h e r  r e q u i r e d  o w n e r  i n s p e c t i o n s ,  t o  
c h e c k  o w n e r - p e r f o r m e d  p e r i o d i c  dam s a f e t y  i n s p e c t i o n s ,  a n d  t o  i n v e s t i g a t e  
a l l e g e d  v i o l a t i o n s  o f  s t a t u t e s  and  r e g u l a t i o n s .  Th e  r e m a i n d e r  o f  t h e  
s e c t i o n  i s  u n c h a n g e d  f r o m  t h e  o r i g i n a l  d r a f t .

We w o u l d  l i k e  t o  p o i n t  o u t  t h a t  t h e  p h i l o s p h y  r e p r e s e n t e d  b y  t h e  r e v i s e d  
l a n g u a g e  i s  a  d e p a r t u r e  f r o m  t h a t  w h i c h  t h e  d e p a r t m e n t  h a s  p u r s u e d  i n  t h e  
p a s t .  We a l s o  w o u l d  n o t  b e  s u r p r i s e d  b y  some o b j e c t i o n  f r o m  dam o w n e r s  t o  
v h e  t r a n s f e r  o f  t h e  c o s t  o f  t h e  p e r i o d i c  dam s a f e t y  i n s p e c t i o n s .  F u r t h e r ,  
m o r e  t h a n  9 0  p e r c e n t  o f  dams c o v e r e d  b y  SB 95 a r e  ow ned  b y  m u n i c i p a l i t i e s  
a n d  a r e  u s e d  p r i n c i p a l l y  f o r  p u b l i c  a nd  i n d u s t r i a l  w a t e r  s u p p l i e s .  The  
b u r d e n  o f  p a y i n g  f o r  t h e s e  p e r i o d i c  i n s p e c t i o n s  c o u l d  s i g n i f i c a n t l y  i m p a c t  
t h e s e  m u n i c i p a l i t i e s ,  e s p e c i a l l y  t h e  s m a l l e r  o n e s .  H o w e v e r ,  we a g r e e  w i t h  
t h e  c o m m i t t e e ' s  i n i t i a t i v e  b e c a u s e  i t  p l a c e s  t h e  b u r d e n  o n  t h e  u s e r ,  
r e s e m b l e s  t h e  s t a t e  o f  t h e  a r t  a s  r e f l e c t e d  b y  P e n n s y l v a n i a  a n d  FERC 
p r o g r a m s ,  a n d  w i l l  m o s t  c e r t a i n l y  l o w e r  t h e  f i n a n c i a l  b u r d e n  t o  s t a t e  
g o v e r n m e n t .
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The Honorable Arliss Sturgulewski, Chair
Page 2
March 19, 1985

Due t o  t h e  i m p o r t a n c e  o f  t h e  p r o p o s e d  Dams S a f e t y  L e g i s l a t i o n  t o  t h e  s a f e t y  
o f  A l a s k a n s  p l a c e d  a t  r i s k  by  d a m s ,  we w o u l d  l i k e  t o  u r g e  f a v o r a b l e  
c o n s i d e r a t i o n  o f  ST 9 5 .  I t  i s  n o t  a  q u e s t i o n  o f  w h e t h e r  o r  n o t  dams a r e  
g o i n g  t o  f a i l ,  b u t  " h e t h e r  t h e  s t a t e  w i l l  r e c o g n i z e  i t s  r e s p o n s i b i l i t y  f o r  
p u b l i c  s a f e t y  f o r  n o n - f e d e r a l  d a m s .  We m u s t  p r o v i d e  t h e  n e c e s s a r y  
p r o t e c t i o n  f o r  t h e  p u b l i c  t h r o u g h  a n  a d e q u a t e  dam s a f e t y  p r o g r a m  t o  l o w e r  
t h e  o d d s  on  l o s s  o f  l i v e s  and  p r o p e r t y  a n d  d a m a g e  t o  n a t u r a l  r e s o u r c e s .

We a p p r e c i a t e  t h e  c o n t i n u i n g  i n t e r e s t  and  a s s i s t a n c e  o f  t h e  S e n a t e  
R e s o u r c e s  C o m m i t t e e  i n  d r a f t i n g  dam s a f e t y  l e g i s l a t i o n  f o r  t h e  p r o t e c t i o n  
o f  A l a s k a ' s  c i t i z e n s .  F '  e f e e l  f r e e  t o  c a l l  o n  u s  f o r  a n y  a s s i s t a n c e  
y o u  r e q u i r e  i n  t h e  f u t u r e .

S i n c e r e l y ,

E s t h e r  C.  W u n n i c k e  
C o m m i s s i o n e r

c c :  Tom H a w k i n s
M i k e  F r a n k  
L .  A. D u t t o n  
W a t e r  R e s o u r c e s  B o a r d



Proposed Amendment —  SB 95

S e c .  4 6 . 1 7 . 0 5 0  INSPECTIONS. Th e  c o m m i s s i o n e r  s h a l l  c a u s e  e a c h  dam and  

r e s e r v o i r  s u b j e c t  t o  t h i s  c h a p t e r  t o  b e  i n s p e c t e d  b y  t h e  o w n e r  a t  l e a s t  

o n c e  e v e r y  f i v e  y e a r s .  T h e  i n s p e c t i o n s  m u s t  b e  p e r f o r m e d  b y  a n  e n g i n e e r  

q u a l i f i e d  i n  dam d e s i g n ,  c o n s t r u c t i o n ,  a n d  s a f e t y  a n d  a p p r o v e d  i n  a d v a n c e  

b y  t h e  c o m m i s s i o n e r .  T h e  o w n e r  m u s t  p r o v i d e  t h e  c o m m i s s i o n e r  w i t h  

i n s p e c t i o n  r e p o r t s  s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  c o m m i s s i o n e r  a n d  w h i c h  

a r e  c o n s i s t e n t  w i t h  r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  t h i s  c h a p t e r .  T h e  

c o m m i s s i o n e r  m ay  r e q u i r e  a  dam a n d  r e s e r v o i r  t o  b e  i n s p e c t e d  m o r e  o f t e n  

t h a n  o n c e  e v e r y  f i v e  y e a r s  i f  t h e  dam an d  r e s e r v o i r  h a v e  b e e n  c l a s s i f i e d  a s  

h i g h  o r  s i g n i f i c a n t  h a z a r d  p o t e n t i a l  o r  h a s  b e e n  f o u n d  t o  b e  a n  u n s a f e  dam 

a s  a  r e s u l t  o f  a  dam s a f e t y  i n s p e c t i o n  a n d  t h e  u n s a f e  c o n d i t i o n s  h a v e  n o t  

b e e n  c o r r e c t e d .  Th e  c o m m i s s i o n e r  may p e r f o r m  a d d i t i o n a l  i n s p e c t i o n s  a s  

d e e m e d  n e c e s s a r y  t o  p r o t e c t  l i v e s ,  p r o p e r t y ,  a n d  n a t u r a l  r e s o u r c e . (T h e  

d e p a r t m e n t  s h a l l  i n s p e c t  a t  l e a s t  o n c e  e v e r y  f i v e  y e a r s  e v e r y  dam and 

r e s e r v o i r  s u b j e c t  t o  t h i s  c h a p t e r . )  Upon r e c e i p t  o f  a  w r i t t e n  c o m p l a i n t  

a l l e g i n g  t h a t  t h e  p e r s o n  o r  p r o p e r t y  o f  t h e  c o m p l a i n a n t  i s  e n d a n g e r e d  by  

t h e  c o n s t r u c t i o n ,  e n l a r g e m e n t ,  r e p a i r ,  a l t e r a t i o n ,  m a i n t e n a n c e ,  o r  

o p e r a t i o n  o f  a  dam o r  r e s e r v o i r ,  t h e  d e p a r t m e n t  s h a l l  p h y s i c a l l y  i n s p e c t  

t h e  d am  o r  r e s e r v o i r ,  u n l e s s  t h e  d a t a ,  r e c o r d s ,  a n d  i n s p e c t i o n  r e p o r t s  on  

f i l e  w i t h  t h e  d e p a r t m e n t  a r e  a d e q u a t e  t o  d e t e r m i n e  t h a t  t h e  c o m p l a i n t  h a s  

n o  f o u n d a t i o n .
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BLL MEFFIELD, GOVERNOR

POUCH M
JUNEAU, ALASKA 99811  
PHONE:

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
Ch a i r ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J  ineau, A l a s k a  9 9 811 

D e a r  S e n a t o r  S t u r g u l e w s k i :

I a m  w r i t i n g  to c l a r i f y  the i n t e n t  o f  s e v e r a l  p o i n t s  w i t h i n  
SB 95, ( s u p e r v i s i o n  o f  d a m s  a n d  r e s e r v o i r s ) .

O u r  p r e s e n t  d a m  s a f e t y  r e g u l a t i o n s ,  p r o m u l g a t e d  u n d e r  AS 
46.15, d i r e c t  t h e  d e p a r t m e n t ' s  a p p r o v a l  o f  d e s i g n  a n d  
c o n s t r u c t i o n  for a l l  d a m s  in t h e  s t a t e ,  b o t h  f e d e r a l  a n d  
n o n - f e d e r a l .  U n f o r t u n a t e l y ,  t h e s e  c u r r e n t  r e g u l a t i o n s  do 
n o t  a f f e c t  o t h e r  a r e a s  s u c h  as o p e r a t i o n  a n d  m a i n t e n a n c e ,  
w h e r e  s a f e t y  c o n s i d e r a t i o n s  a r e  e q u a l l y  i m p o r t a n t .  R e v i s e d  
r e g u l a t i o n s ,  r e s u l t i n g  f r o m  t h i s  b i l l ,  w i l l  e f f e c t  a 
c o m p r e h e n s i v e  d a m  s a f e t y  p r o g r a m ,  e x t e n d i n g  f r o m  i n i t i a l  
d e s i g n  t o  d a i l y  o p e r a t i o n .  In a d d i t i o n ,  t h e  p r o p o s e d  
l e g i s l a t i o n  l i m i t s  t h e  s c o p e  o f  o u r  p r o g r a m  to n o n - f e d e r a l  
d a m s  to p r e v e n t  d u p l i c a t i n g  f e d e r a l  d a m  s a f e t y  p r o g r a m s .
T h e  s i z e  o f  d a m s  c o v e r e d  u n d e r  che p r o p o s e d  l e g i s l a t i o n  is 
u n c h a n g e d  f r o m  t h a t  c o v e r e d  b y  t h e  e x i s t i n g  r e g u l a t i o n s .

P r e s e n t l y  t h e  F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  (FERC) 
r e g u l a t e s  A l a s k a  P o w e r  A u t h o r i t y  d a m s  a n d  o t h e r  l a r g e  p o w e r  
dams, a p p r o x i m a t e l y  t w e n t y ,  in t h e  state. O u r  a c t i v i t i e s  
w i l l  n o t  d u p l i c a t e  F E R C  a c t i v i t i e s ;  as a p p r o p r i a t e ,  t h o u g h ,  
w e  w i l l  w o r k  w i t h  F E R C  to  i n s u r e  t h a t  t h e  s t a t e ' s  i n t e r e s t s  
in d a m  l i c e n s i n g  a n d  r e g u l a t i o n  a r e  p r o t e c t e d .

O u r  m a j o r  e f f o r t  w i t h  t h e  a i d  o f  t h e  p r o p o s e d  l e g i s l a t i o n  
w i l l  c o n t i n u e  to b e  to  i d e n t i f y  a n d  r e q u i r e  r e p a i r  o f  u n s a f e  
dams, w h i c h  is p r e s e n t l y  m o r e  t h a n  90% o f  t h e  S t a t e ' s  d a m  
s a f e t y  e f f o r t .  T h e  p r o p o s e d  l e g i s l a t i o n  w i l l  g i v e  us the 
c l e a r  l e g a l  a u t h o r i t y  to  p e r f o r m  t h i s  i m p o r t a n t  p u b l i c  
s a f e t y  f u n c t i o n .  W e  i n t e n d  to c o n t i n u e  t o  set p r i o r i t i e s  by  
h a z a r d  c l a s s  a n d  t o  c o n c e n t r a t e  o u r  e f f o r t s  o n  t h o s e  w h i c h  
c a n  c a u s e  l o s s  o f  l i f e  a n d  p r o p e r t y .  In a d d i t i o n ,  t h r o u g h  
i n s p e c t i o n s ,  w e  c a n  i d e n t i f y  a n d  c o r r e c t  p r o b l e m s  b e f o r e  
f a i l u r e  o f  t h e  d a m  a n d  s a v e  t h e  o w n e r  t h e  e x p e n s e  o f  b e i n g  
f a c e d  w i t h  a t o t a l  f a i l u r e  i n s t e a d  o f  a r e p a i r .



I a m  a l s o  a t t a c h i n g  p r o p o s e d  l a n g u a g e  r e g a r d i n g  e n t r y  o n t o  
the d a m  a n d  p r e m i s e s  b y  the c o m m i s s i o n e r .

r

T h e  interest, s u p p o r t  a n d  a s s i s t a n c e  o f  the S e n a t e  R e s o u r c e s  
C o m m i t t e e  is a p p r e c i a t e d  in d r a f t i n g  t h i s  i m p o r t a n t  p u b l i c  
s a f e t y  l e g i s l a t i o n  to p r o t e c t  A l a s k a ' s  c i t i z e n s .

S i n c e r e l y ,

v u ? r* M
E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r
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B I L L  S H E F F I E L D

GOVERNOR

S t a t e  o f  A l a s k a

o f f i c e  O F  T H E  G O V E R N O R

J u n e a u

J a n u a r y  24, 19 8 5

T h e  H o n o r a b l e  D o n  B e n n e t t  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  99811 

D e a r  S e n a t o r  B e n n e t t :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to d a m  
s a f e t y .  T h e  b i l l  c o m e s  as a r e s u l t  o f  t h e  A l a s k a  W a t e r  

- ■$> R e s o u r c e s  B o a r d  r e s o l u t i o n  84-4, d a t e d  M a r c h  14, 1984,
r e c o m m e n d i n g  r e v i e w  o f  the e x i s t i n g  s t a t u t o r y  a u t h o r i t y  
u n d e r  w h i c h  d a m s  in the s t a t e  a r e  r e g u l a t e d  b y  t h e  D e p a r t­
m e n t  o f  N a t u r a l  R e s o u r c e s ,  d i v i s i o n  o f  l a n d  a n d  w a t e r  m a n­
age m e n t .

C u r r e n t l y  t h e r e  a r e  175 d a m s  o n  A l a s k a ' s  d a m  i n v e n t o r y .  
In 1981 the U.S. D e p a r t m e n t  o f  t h e  A rmy, C o r p s  o f  E n g i­
n e e r s ,  e n d e d  its d a m  s a f e t y  p r o g r a m  for n o n - f e d e r a l  da m s  
i n  A l a s k a .  T h e r e  a r e  b u t  20 f e d e r a l  d a m s  in A l a s k a .  The 
r e m a i n i n g  da m s  a r e  c o v e r e d  u n d e r  a m i n i m a l  d a m  s a f e t y  p r o­
g r a m  the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  d i v i s i o n  o f  la n d  
a n d  w a t e r  m a n a g e m e n t ,  e s t a b l i s h e d  t h r o u g h  r e g u l a t i o n s .  
T h e  d e p a r t m e n t  a d o p t e d  11 A A C  93 u n d e r  a p r o v i s i o n  o f  the 
A l a s k a  W a t e r  U s e  Act, at A S  4 6 . 1 5 . 0 8 0 ,  w h i c h  g i v e s  the 
c o m m i s s i o n e r  a u t h o r i t y  t o  r e g u l a t e  w a t e r  d i v e r s i o n s .  
A b o u t  h a l f  o f  t h e  50 s t a t e s  h a v e  e n a c t e d  s p e c i f i c  d a m  
s a f e t y  l e g i s l a t i o n ,  b u t  m o s t  o f  t h e s e  s t a t e s  d i d  so in 
r e s p o n s e  to d a m  f a i l u r e s  r e s u l t i n g  in loss o f  life a n d  
e x t e n s i v e  p r o p e r t y  d a m a g e .  C l e a r l y  it w o u l d  b e  a d v a n t a­
g e o u s  for A l a s k a  to  h a v e  a w e l l - f o u n d e d ,  c o m p r e h e n s i v e  d a m  
s a f e t y  s t a t u t o r y  s c h e m e  a n d  p r o g r a m  in e f f e c t  to p r e v e n t  
s u c h  t r a g e d i e s  f r o m  o c c u r r i n g  here. The a t t a c h e d  b i l l  is 
b a s e d  o n  the M o d e l  L a w  for S t a t e  S u p e r v i s i o n  o f  S a f e t y  o f  
D a m s  a n d  R e s e r v o i r s  d r a f t e d  b y  the U n i t e d  S t a t e s  C o m m i t t e e  
o n  L a r g e  D a m s  o f  t h e  I n t e r n a t i o n a l  C o m m i s s i o n  o n  L a r g e  
D a m s .

S e c t i o n  2 c o n t a i n s  the b o d y  o f  the b i ll, w h i c h  c r e a t e s  a 
n e w  c h a p t e r  17 for A S  46. N e w  A S  4 6 . 1 7 . 0 1 0  f i r s t  s t a t e s  
t h e  p u r p o s e  o f  t h e  c h a p t e r .  It t h e n  m a k e s  the s u p e r v i s i o n
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o f  "safety o f  d a m s  a n d  r e s e r v o i r s  the r e s p o n s i b i l i t y  o f  the 
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  w h i c h  is d i r e c t e d  to  e m­
p l o y  a q u a l i f i e d  e n g i n e e r  e x p e r i e n c e d  i n  t h e  d e s i g n  a n d  
c o n s t r u c t i o n  o f  d a m s  a n d  r e s e r v o i r s  t o  d i r e c t  t h e  d a m  
s a f e t y  p r o g r a m .  A  n e w  A S  4 6 . 1 7 . 0 4 0  w o u l d  m a k e  it u n l a w f u l  
for a n y o n e  to c o n s t r u c t ,  e n l a r g e ,  r e p a i r ,  a l t e r ,  r e m o v e ,  
m a i n t a i n ,  o p e r a t e  o r  a b a n d o n  a n y  d a m  o r  r e s e r v o i r ,  as 
d e f i n e d  in the b i l l ,  e x c e p t  u p o n  a p p l i c a t i o n  to a n d  a p­
p r o v a l  o f  t h e  d e p a r t m e n t .  T o  e n s u r e  t h a t  d a m s  a n d  r e s e r­
v o i r s  r e m a i n  sa f e  o n c e  c o n s t r u c t e d ,  t h e  d e p a r t m e n t  is d i­
r e c t e d  in a n e w  A S  4 6 . 1 7 . 0 5 0  to i n s p e c t  d a m s  a n d  r e s e r­
v o i r s  c o v e r e d  u n d e r  the b i l l  at l e a s t  o n c e  e v e r y  five 
yea r s .  T o  e n s u r e  t h a t  it c a n  m a k e  a d e q u a t e  i n s p e c t i o n s ,  
th e  d e p a r t m e n t  is g i v e n  a u t h o r i t y  to e n t e r  t h e  p r i v a t e  
p r o p e r t y  o n  w h i c h  t h e  d a m  or r e s e r v o i r  is l o c a t e d  as m i g h t  
be  n e c e s s a r y  t o  m a k e  t h e  i n s p e c t i o n .  In a d d i t i o n ,  the 
d e p a r t m e n t  is a l l o w e d  in a n e w  AS 4 6 . 1 7 . 1 1 0  to e n t e r  i n t o  * 
c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t s  w i t h  m u n i c i p a l  c o r p o r a­
t i o n s  a n d  o t h e r  s t a t e  a n d  f e d e r a l  a g e n c i e s  to e f f e c t u a t e  
its r e s p o n s i b i l i t i e s  u n d e r  the b i ll. To e n s u r e  t h a t  the 
s t a t e ' s  a c t i o n  in i n s p e c t i n g  a n d  r e g u l a t i n g  t h e  o p e r a t i o n  
of  d a m s  o r  r e s e r v o i r s  d o e s  n o t  s h i f t  the l i a b i l i t y  o f  the 
p r i v a t e  o w n e r  t o  t h e  s t a t e  for loss o f  l i f e  o r  p r o p e r t y  
d a m a g e  d u e  to the d a m ' s  o r  r e s e r v o i r ' s  failure, 
AS  4 6 . 1 7 . 1 2 0  b a r s  a n y  a c t i o n  a g a i n s t  the s t a t e  b a s e d  on 
a n y  p u r p o r t e d  a c t  o r  o m i s s i o n  o f  a s t a t e  a g e n t  o r  e m p l o y e e  
c o n n e c t e d  w i t h  t h e  d a m  s a f e t y  p r o g r a m .

S e c t i o n  1 o f  t h e  b i l l  a m e n d s  A S  1 1 . 5 6 . 8 0 0 ( a ) ,  d e a l i n g  w i t h  
the c r i m e  o f  m a k i n g  a false r e p o r t .  A  n e w  p a r a g r a p h  (4) 
w i l l  m a k e  it a c r i m e  to f i l e  a f a l s e  r e p o r t  w i t h  the 
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  c o n c e r n i n g  t h e  c o n d i t i o n  
o f  a d a m  o r  r e s e r v o i r .  A d d i t i o n a l  c r i m i n a l  s a n c t i o n s  a r e  
a l s o  c o n t a i n e d  in sec. 2 o f  t h e  b i l l  in a n e w  
A S  4 6 . 1 7 . 1 0 0 ,  w h i c h  w o u l d  m a k e  it a c l a s s  A  m i s d e m e a n o r  to 
v i o l a t e  a n y  p r o v i s i o n  o f  A S  4 6 .17 o r  l a w f u l  o r d e r  the 
d e p a r t m e n t  i s s u e s  u n d e r  A S  46.17.

G i v e n  the i m p o r t a n c e  o f  a g o o d  d a m  s a f e t y  p r o g r a m  to  the 
c i t i z e n s  o f  A l a s k a ,  I u r g e  y o u r  f a v o r a b l e  a c t i o n  o n  th i s  
m e a s u r e .

S i n c e r e l y ,

G o v e r n o r
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Resolution No. 84-4

DAM SAFETY AUTHORITY

T h e  S t a t e  C o n s t i t u t i o n ,  A r t i c l e  V I I  S e c t i o n s  3 a n d  4 ,  m a n d a t e s  t h a t  t h e  
l e g i s l a t u r e  p r o m o t e  a n d  p r o t e c t  t h e  p u b l i c  h e a l t h  and w e l f a r e  o f  i t s  
c i t i z e n s .  I t  i s  r e c o g n i z e d  t h a t  e x i s t i n g  s t a t u t e ,  AS 4 6 . 1 5 . 0 8 0 ( 2 )  s p e c i f i e s  
s t a t e  r e s p o n s i b i l i t y  o n l y  f o r  t h e  a d e q u a c y  o f  t h e  c o n s t r u c t i o n  o f  w a t e r  
d i v e r s i o n s  ( d a m s ) .

T h e  " M o d e l  Law f o r  S t a t e  S u p e r v i s i o n  o f  S a f e t y  o f  Dams and R e s e r v o i r s , "  b y  
t h e  U n i t e d  S t a t e s  C o m m i t t e e  o n  L a r g e  Dams,  s e t s  f o r t h  t h e  c r i t e r i a  f o r  a n  
a d e q u a t e  s t a t e  dam s a f e t y  p r o g r a m .  The  o b j e c t i v e  i s  s a f e t y  and  t h e  
p r o t e c t i o n  o f  a r e a s  b e l o w  a  dam f r o m  t h e  c o n s e q u e n c e s  o f  a  f a i l u r e  o f  a  dam 
a n d  t h e  u n t i m e l y  r e l e a s e  o f  i t s  r e s e r v o i r  c o n t e n t s .

THE ALASKA WATER RESOURCES BOARD r e q u e s t s  t h a t  t h e  C o m m i s s i o n e r  o f  N a t u r a l  
R e s o u r c e s  d i r e c t  t h e  D i v i s i o n  o f  L a n d  and  W a t e r  M a n a g e m e n t ,  i n  c o n j u n c t i o n  
w i t h  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  t o  u n d e r t a k e :

a .  A c o m p r e h e n s i v e  r e v i e w  o f  e x i s t i n g  s t a t u t e s  a n d  
r e g u l a t i o n s  ( 1 1  AAC 9 3 . 1 5 0 - 2 0 0 )  r e l a t e d  t o  dam s a f e t y  
r e l a t i v e  t o  t h e  " M o d e l  S t a t e  Dam S a f e t y  L a w . "

b .  P r o p o s e  l e g i s l a t i o n ,  i f  n e c e s s a r y ,  t o  p r o v i d e  t h e  
c i t i z e n s  o f  t h e  s t a t e  w i t h  a  v i a b l e  dam s a f e t y  p r o g r a m  and  
p r o t e c t i o n  f r o m  t h e  h a z a r d s  o f  u n s a f e  d a m s .

ADOPTED t h i s  1 4 t h  d a y  o f  M a r c h ,  1984  

ALASKA WATER RESOURCES BOARD

W ' ,

D a v i d  V a n d e r b r i n k ,  C h a i r m a n
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M E M O R A N D U M  F e b r u a r y  7 ,  1985

T O : A l l  M em b er s
S e n a t e  R e s o u r c e s  C o m m i t t e e

A
FROM: S e n a t e  R e s o u r c e s  S t a f f ^ A

RE: SB 95 "An A c t  r e l a t i n g  t o  s u p e r v i s i o n  o f  s a f e t y  o f  dams a n d
r e s e r v o i r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

SB 95 "An A c t  r e l a t i n g  t o  s u p e r v i s i o n  o f  s a f e t y  o f  dams a n d  r e s e r v o i r s ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e " ,  w o u l d  p r o v i d e  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  (DNR) w i t h  t h e  s t a t u t o r y  r e s p o n s i b i l i t y  t o  s u p e r v i s e  t h e  s a f e t y  
o f  a l l  n o n - f e d e r a l  dams i n  A l a s k a .

S i n c e  1 9 8 1 ,  DNR h a s  b e e n  c o n d u c t i n g  dam i n s p e c t i o n s  a n d  h a s  b e e n  
r e s p o n s i b l e  f o r  r e g u l a t i o n  o f  a l l  n o n - f e d e r a l  d a m s .  T h e  d e p a r t m e n t  h a s  
o p e r a t e s  u n d e r  r e g u l a t i o n s  (11  AAC 9 3 )  a d o p t e d  u n d e r  i t s  g e n e r a l  p o w e r s  
g r a n t e d  u n d e r  AS 4 6 . 1 5  A l a s k a  W a t e r  U s e  A c t .  T h e  p r e s e n t  r e g u l a t i o n s  a r e  
u n c l e a r  a n d  do n o t  p r o v i d e  f o r  a  c o m p r e h e n s i v e  dam s a f e t y  p r o g r a m .

SB 95 w o u l d  ma ke  DNR r e s p o n s i b l e  f o r  t h e  s u p e r v i s i o n  o f  s a f e t y  o f  d am s;  
r e q u i r e  DNR a p p r o v a l  f o r  c o n s t r u c t i o n ,  r e p a i r  a n d  m o d i f i c a t i o n  o f  d a m s ;  
r e q u i r e  DNR t o  i n s p e c t  dams a t  l e a s t  e v e r y  f i v e  y e a r s ;  a n d  p r o v i d e  t h e  
a b i l i t y  t o  e n t e r  p r i v a t e  p r o p e r t y  f o r  i n s p e c t i o n s .  I n  a d d i t i o n ,  t h e  s t a t e  
w o u l d  b e  p r o t e c t e d  f r o m  l i a b i l i t y  a s  a  r e s u l t  o f  a n  i n s p e c t i o n  a n d  i t  w o u l d  
b e  a  c r i m e  t o  r e p o r t  f a l s e  i n f o r m a t i o n  t o  DNR r e g a r d i n g  t h e  c o n d i t i o n  o f  a  
dam.

S i n c e  DNR i s  c u r r e n t l y  e n g a g e d  i n  t h e  r e g u l a t i o n  o f  dams a n d  h a s  s t a f f  
a s s i g n e d ,  t h e r e  i s  n o  f i s c a l  i m p a c t  o f  t h i s  b i l l  o t h e r  t h a n  t h o s e  
a p p r o p r i a t i o n s  c o n t a i n e d  i n  DNR's  e x i s t i n g  b u d g e t .  I n  FY 8 4 ,  t h e  dam 
s a f e t y  b u d g e t  w a s  $ 1 3 3 . 7  ( i n c l u d i n g  $ 4 0 . 0  c o n t r a c t u a l )  t h e  FY 85 b u d g e t  i s  
$ 2 1 6 . 3  ( i n c l u d i n g  $ 1 3 8 . 7  c o n t r a c t u a l ) .

DNR h a s  two f u l l - t i m e  a n d  tw o  p a r t - t i m e  s t a f f  p l u s  c o n t r a c t u a l  s e r v i c e s  t o  
r e g u l a t e  t h e  102 dams  c o v e r e d  by  t h i s  b i l l .  ( T h e r e  a r e  a n  a d d i t i o n a l  20 
f e d e r a l  dams r e g u l a t e d  b y  t h e  F e d e r a l  G o v e r n m e n t  a n d  55  s m a l l  dams 
r e g u l a t e d  u n d e r  DNR w a t e r  r i g h t s  p r o c e d u r e s . )  DNR p l a n s  t o  i n s p e c t  a l l  
dam s a t  l e a s t  e v e r y  f i v e  y e a r s .

f h : b h
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C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
in t h i s  file. T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t e  b a s e  C M  14. In o r d e r  to s a v e  s p a c e  c o p i e s  o f  
m i n u t e s  h a v e  not b e e n  l e f t  i n  t h e  files.

J e a n i e  H e n r y
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D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

C  'IC E  O F  T H E  C O M M ISSIO N ER

BILL SHEFFIELD, G O VERNOR

P O U C H M
J U N E A U ,  A L A S K A  99811  
P H O N E :  90 7 -4 6 5 -2 4 0 0

A p r i l  9, 1986 AFt< 1 o id86

T h e  H o n o r a b l e  J a n  F a i k s  
Th e  H o n o r a b l e  J o h n  S a c k e t t  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

D e a r  S e n a t o r s  F a i k s  a n d  Sac k e t t :

I a m  w r i t i n g  to s u g g e s t  the e n c l o s e d  a m e n d m e n t  to  S B  95, 
r e l a t i n g  t o  d a m  safety, w h i c h  is c u r r e n t l y  r e f e r r e d  to y o u r  
c o m m i t t e e .  O u r  p r o p o s e d  a m e n d m e n t  w o u l d  a l l o w  the 
c o m m i s s i o n e r  the f l e x i b i l i t y  o f  r e q u i r i n g  t h e  d a m  o w n e r  to 
c o v e r  the e x p e n s e  o f  i n s p e c t i ' g  t h e  o w n e r ' s  d a m  f o r  s a f e t y  
if a n d  w h e n  s t a t e  f u n d s  are n n t  a v a i l a b l e .  R e c e n t  b u d g e t  
r e d u c t i o n s  in o u r  d a m  s a f e t y  i n s p e c t i o n  p r o g r a m  n o w  a m p l i f y  
the a d v i s a b i l i t y  o f  this a m e n d m e n t .

T h e  d e p a r t m e n t  is c o n f i d e n t  t h a t  o u r  f i v e  y e a r  i n s p e c t i o n  
p r o g r a m  s c h e d u l e  c a n  b e  m e t  at the c u r r e n t  f u n d i n g  level. 
H o w e v e r ,  as f u n d i n g  le v e l s  d e c r e a s e ,  t h i s  a m e n d m e n t  w o u l d  
e n s u r e  th.>t t h i s  i m p o r t a n t  p u b l i c  s a f e t y  p r o g r a m  c a n  
c o n t i n u e .

P l e a s e  let m e  k n o w  if I m i g h t  p r o v i d e  a d d i t i o n a l  
i n f o r m a t i o n .

S i n c e r e l y ,

E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r

E n c l o s u r e

cc: S e n a t o r  S t u r g u l e w s k i
S e n a t o r  H a l f o r d  
T o m  H a w k i n s  
K y l e  C h e r r y



D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  

S u g g e s t e d  A m e n d m e n t  to C S S B  95 (Jud)

A p r i l  9, 19 8 6

A m e n d  Sec. 4 6 . 1 7 . 0 5 0  t o  r e a d  as f ollows:

Sec. 4 6 . 1 7 . 0 5 0 .  I N S P E C T I O N S .  A t  l e a s t  o n c e  e v e r y  
f i v e  y e a r s ,  t h e  c o m m i s s i o n e r  s h a l l  i n s p e c t  o r  r e q u i r e  
a n  i n s p e c t i o n  b y  t h e  o w n e r  o f  e v e r y  d a m  a n d  r e s e r v o i r  
s u b j e c t  t o  t h i s  c h a p t e r .  T h e  c o m m i s s i o n e r  m a y  i n s p e c t  
o r  r e q u i r e  t h e  o w n e r  t o  i n s p e c t  a d a m  o r  r e s e r v o i r  m o r e  
f r e q u e n t l y  t h a n  e v e r y  f i v e  y e a r s  to p r o t e c t  p u b l i c  
safety.



D E P A R T M E N T  O E  N A T U R A E  R E S O U R C E S

POUCH 7-005
D I V I S I O N  O F  L A N D  A N D  W A T E R  M A N A G E M E N T  a n c h o r a g e , Ala s k a  99510-7005

PHONE: (907) 561-2020

December 20, 1985

The Honorable Arliss Sturgulewski 
Alaska State Senate 
2957 Sheldon Jackson Street 
Anchorage, AK 99508

Re: CSSB 95, Dam Safety

Dear Senator Sturgulewski:

Recently we had the opportunity to discuss CSSB 95 and SB 150 with Senator 
Halford. Below we have addressed his concerns with the Resource Committee 
Substitute for SB 95. Due to our desire to completely respond to Senator 
Halford's concerns with SB 150, we will be sending you a similar letter 
on SB 150 in the near future when we have all the necessary information.

We propose the following changes in CSSB 95:

Section 46.17.040 - Delete the subsection (b) in its entirety and renumber
(c) to (b) and (d) to (c). The concern which prompted subsection (b) will 
be covered in the revised definition of a "dam," Section 46.17.900(3).

Section 46.17.050 - Delete the second sentence in its entirety and 
substitute "The commissioner may inspect a dam or reservoir more frequently 
than every five years to protect public safety."

Section 46.17.060 - Delete the first sentence in its entirety and 
substitute:

In taking an action under this chapter, the commissioner, after 
giving two weeks written notice and being refused the right of 
entry, may seek a search warrant to allow inspection of the dam or 

reservoir. The commissioner, after being refused inspection of 
drawings, operational records, or other information concerning a 
dam or reservoir may seek an administrative subpoena compelling 
production of the drawings, operational records or other 
information.

Leave the last sentence unchanged.



Arliss Sturgulewski

December 20, 1985

Page 2

Section 46.17.120 - Senator Halford expressed concern that while this 
section appeared to provide ample protection for the state, it doesn't 
leave much recourse for a dam owner to seek remedy in the courts in the 
event a negligent action or inaction on the part of the state causes 
the dam owner to suffer unnecessary or unreasonable damages.

In researching Senator Halford's concern regarding the state being held 
liable for some of its actions in dam safety work, wa contacted James 
Doody, Chief, Division of the Safety of Dams, State of California. The 
language in this section was essentially taken from the United States 
Committee on Large Dams Model State Dam Safety Law, which was taken 
from the California Dam Safety Law. Mr. Doody stated that by virtue of 
the type of work dam safety is, such language and sovereign immunity is 
necessary to avoid inviting legcl actions against the state. Further, 
such language is required to protect dam safety employees from personal 
liability.

Cne must recognize that the state is acting in the interest of the 
public placed at risk below a dam. The public may not be deriving any 
beiefit from the dam, and on the contrary, a hazard exists by virtue of 
their being placed at risk. The only reason the state would ever take 
control of a dam or order the owner to breach a dam would be that an 
imminent danger existed to the public. The imminent danger would be 
the fault of the owner, either through action or inaction. Suggesting 
that the burden be shifted to the state in the case of imminent danger 
relieves the owner of his due responsibility and will cause any agency 
or state employee to be reluctant to take drastic action for the 
greater public good. Oie cannot reasonably expect the state be treated 
as an individual under law when it is acting in its best judgment to 
protect the public from a hazard (the presence of a dam) creat-ad by a 
dam owner for the owner's benefit.

We share Senator Halford's concern with this section, and if the 
section can be worded in some way that provides essential protection to 
the state and its employees and at the same time provides reasonable 
protection for dam owners from negligent state actions, the bill would 
be greatly improved. Possibly you will want to have the Department of 
Law or Legislature's attorneys review this section to see if other 
wording is practical.

Section 46.17.120 should remain unchanged, unless acceptable 
alternative wording can be developed.
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Section 46.17.900(3) - Delete the sentence in its entirety and 
substitute:

dam means any artificial barrier and appurtenant works which 
may impound or divert water and (A) that has or will have an 
impounding capacity at maximum water storage elevation of 50 
acre-feet and is at least 10 feet in height measured from the 
lowest point at either toe of the dam to the crest of the dam 
or (B) that is at least 20 feet in height measured from the 
lowest point at either toe of the dam to the crest of the dam 
or (C) that the commissioner has made a positive determination 
that the dam poses a threat bo lives and property.

Senator Halford's comments were very useful, and with the exception of 
Section 46.17.120 we have incorporated them in the new language we have 
’"uggested. Due to the critical need for this legislation, we urge your 
continued support of this important public safety measure.

Comments on SB 150 will be forwarded to you when our information is 

complete.

Torn Hawkins 
Director

cc: Senator Faiks
Senator Sackett 
Senator Rodey 
Senator Halford 
Commissioner Wunnicke
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SENATE BILL NO. >5 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE -  FIRST SESSION 
A BILL

T I T L E :  F o r  a n  A c t  e n t i t l e d :
"An A c t  r e l a t i n g  t o  s u p e r v i s i o n  o f  s a f e t y  o f  d a m s  a n d
r e s e r v o i r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

TEXT: BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i o n  1 .  AS 1 1 . 5 6 . 8 0 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A p e r s o n  c o m m i t s  t h e  c r i m e  o f  m a k i n g  a  f a l s e  
r e p o r t  i f  t h e  p e r s o n  k n o w i n g l y

( 1 )  g i v e s  f a l s e  i n f o r m a t i o n  t o  a  p e a c e
o f f i c e r  w i t h  t h e  i n t e n t  o f  i m p l i c a t i n g  a n o t h e r  i n  a  c r i m e ;

( 2 )  m a k e s  a  f a l s e  r e p o r t  t o  a  p e a c e  o f f i c e r
t h a t  a  c r i m e  h a s  o c c u r r e d  o r  i s  a b o u t  t o  o c c u r ;  __OR_

( 3 )  m a k e s  a  f a l s e  r e p o r t  o r  g i v e s  a  f a l s e
a l a r m  t h a t  a  f i r e  o r  o t h e r  i n c i d e n t  d a n g e r o u s  t o  l i f e  o r
p r o p e r t y  c a l l i n g  f o r  a n  e m e r g e n c y  r e s p o n s e  h a s  o c c u r r e d  o r  
i s  a b o u t  t o  o c c u r ;  o r

( 4 )  m a k e s  a  f a l s e  r e p o r t  t o  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  c o n c e r n i n g  t h e  c o n d i t i o n  
o f  a  dam o r  r e s e r v o i r  u n d e r  AS 4 6 . 1 7 . 0 1 0  —  4 6 . 1 7 . 1 3 0 .

* S e c .  2 .  AS 4 6  i s  a m e n d e d  by  a d d i n g  a  new c h a p t e r  t o  
r e a d :

CHAPTER 1 7 .  SUPERVISION OF SAFETY OF DANS AND 
RESERVOIRS.

S e c .  4 6 . 1 7 . 0 1 0 .  PURPOSE. I t  i s  t h e  p u r p o s e  o f  
t h i s  c h a p t e r  t o  p r o v i d e  f o r  t h e  r e g u l a t i o n ,  s u p e r v i '  ‘ o n ,
a n d  p e r i o d i c  i n s p e c t i o n  b y  t h e  c o m m i s s i o n e r  o f  p r i v a t e l y
o r  s t a t e  ow ned d a m s ,  r e s e r v o i r s ,  a n d  a p p u r t e n a n t  w o r k s
i n  o r d e r  t o  e n s u r e  t h a t  t h e  d e s i g n ,  c o n s t r u c t i o n ,
e n l a r g e m e n t ,  a l t e r a t i o n ,  r e p a i r ,  m a i n t e n a n c e ,  o p e r a t i o n ,  
a n d  r e m o v a l  o f  dam s a n d  r e s e r v o i r s  i s  c o n s i s t e n t  w i t h  t h e  
p r o t e c t i o n  o f  l i f e  a n d  p r o p e r t y .

S e c .  4 6 . 1 7 . 0 2 0 .  ADMINISTRATION AND STAFFING. T h e  
s u p e r v i s i o n  o f  t h e  s a f e t y  o f  dams  o r  r e s e r v o i r s  i s  t h e  
r e s p o n s i b i l i t y  o f  t h e  c o m m i s s i o n e r .  T h e  c o m m i s s i o n e r  s h a l l  
e m p l o y  a  l i c e n s e d  a n d  q u a l i f i e d  e n g i n e e r ,  e x p e r i e n c e d  i n  
t h e  d e s i g n  a n d  c o n s t r u c t i o n  o f  da ms  a n d  r e s e r v o i r s ,  a n d  
o t h e r  e m p l o y e e s  n e c e s s a r y  f o r  p e r f o r m i n g  t h e  d u t i e s  o u t l i n e d  
i n  t h i s  c h a p t e r .  T h e  c o m m i s s i o n e r  may c o n t r a c t  w i t h
e n g i n e e r i n g  c o n s u l t a n t s  n o t  e m p l o y e d  b y  t h e  s t a t e  w h e n  
n e c e s s a r y  t o  a s s i s t  i n  t h e  p e r f o r m a n c e  o f  i t s  d u t i e s  u n d e r

ID THE SENATE



t h i s  c h a p t e r .
S e c .  4 6 . 1 7 . 0 3 0 .  REGULATIONS AND ORDERS. T h e

c o m m i s s i o n e r  s h a l l  a d o p t  r e g u l a t i o n s  a n d  i s s u e  o r d e r s
^ n e c e s s a r y  f o r  c a r r y i n g  o u t  t h e  p r o v i s i o n s  o f  t h i s

c h a p t e r .
S e c .  4 6 . 1 7 . 0 4 0 .  APPROVAL REQUIRED. ( a )  E x c e p t  

i n  t h e  p e r f o r m a n c e  o f  r o u t i n e  m a i n t e n a n c e  a n d  o p e r a t i o n s  
n o t  a f f e c t i n g  s t r u c t u r e  s a f e t y ,  n o  p e r s o n  may c o n s t r u c t ,
e n l a r g e ,  r e p a i r ,  a l t e r ,  r e m o v e ,  m a i n t a i n ,  o p e r a t e  o r
a b a n d o n  a  dam o r  r e s e r v o i r  w i t h o u t  t h e  a p p r o v a l  o f  t h e
c o m i s s i o n e r .

( b )  T h e  o w n e r  o f  a  dam o r  r e s e r v o i r  t h a t  w a s  
c o n s t r u c t e d  o r  w a s  i n  o p e r a t i o n  b e f o r e  t h e  e f f e c t i v e  d a t e
o f  t h i s  A c t  s h a l l  f i l e  a n  a p p l i c a t i o n  w i t h  t h e
c o m m i s s i o n e r  f o r  t h e  a p p r o v a l  o f  t h e  dam o r  r e s e r v o i r ,  i n  
a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  t h e  c o m m i s s i o n e r .

( c )  N o t h i n g  i n  t h i s  c h a p t e r  e x e m p t s  a n
a p p l i c a n t  u n d e r  t h i s  s e c t i o n  f r o m  t h e  r e q u i r e m e n t s  o f
o t h e r  s t a t u t e s .

S e c .  4 6 . 1 7 . 0 5 0 .  INSPECTIONS.  T h e  c o m m i s s i o n e r
s h a l l  i n s p e c t  a t  l e a s t  o n c e  e v e r y  f i v e  y e a r s  e v e r y  dam a n d  
r e s e r v o i r  s u b j e c t  t o  t h i s  c h a p t e r .  Up o n  r e c e i p t  o f  a
w r i t t e n  c o m p l a i n t  a l l e g i n g  t h a t  t h e  . p e r s o n  o r  p r o p e r t y  o f
I fEe comp l a i n a n t ,  i s  e n d a n g e r e d  bjT t n e  c o n s t r u c t i o n ; -
e n l a r g e m e n t , r e p A T r , " — A1 LeraLlOTf,  m a i n t e n a n c e ,  o r  o p e r a t i o n  
o f  a  dam o r  r e s e r v o i r ,  t h e  c o m m i s s i o n e r  s h a l l  p h y s i c a l l y

. i n s p e c t  t h e  dam o r  r e s e r v o i r ,  u n l e s s  t h e  d a t a ,  r e c o r d s ,  
a n d  i n s p e c t i o n  r e p o r t s  o n  f i l e  w i t h  t h e  c o m m i s s i o n e r  a r e  
a d e q u a t e  t o  d e t e r m i n e  t h a t  t h e  c o m p l a i n t  h a s  n o  
f o u n d a t i o n .

S e c .  4 6 . 1 7 . 0 6 0 .  ENTRY UPON PRIVATE PROPERTY.
I n  t a k i n g  a n y  a c t i o n  u n d e r  t h i s  c h a p t e r ,  t h e  c o m m i s s i o n e r ,  
a f t e r  g i v i n g  tw o w e e k s '  w r i t t e n  n o t i c e  t o  t h e  o w n e r ,  may e n t e r  
t h e  dam o r  r e s e r v o i r  p r e m i s e s  a s  n e c e s s a r y  f o r  i n s p e c t i o n  p u r p o s e s  
I f  t h e  c o m m i s s i o n e r  h a s  r e a s o n  t o  b e l i e v e  t h e  dam o r  r e s e r v o i r  
may b e  u n s a f e  o r  p r e s e n t s  a n  i m m i n e n t  t h r e a t  t o  l i f e  o r  p r o p e r t y ,  

t h e  c o m m i s s i o n e r  may e n t e r  t h e  dam o r  r e s e r v o i r  p r e m i s e s  w i t h o u t  
n o t i c e .

S e c .  4 6 . 1 7 . 0 7 0 .  DETERMINING DANGER. I n  
d e t e r m i n i n g  w h e t h e r  a  dam o r  r e s e r v o i r  o r  p r o p o s e d  dam o r  
r e s e r v o i r  c o n s t i t u t e s  o r  w o u l d  c o n s t i t u t e  a  d a n g e r  t o  
l i f e  o r  p r o p e r t y ,  t h e  c o m m i s s i o n e r  s h a l l ,  a t  a  m i n i m u m ,
c o n s i d e r  t h e  p o s s i b i l i t y  t h a t  t h e  s t r u c t u r a l  i n t e g r i t y  o f  
t h e  dam o r  r e s e r v o i r  m i g h t  b e  e n d a n g e r e d  b y  o v e r t o p p i n g ,  
s e e p a g e ,  s e t t l e m e n t ,  e r o s i o n ,  c r a c k i n g ,  e a r t h  m o v e m e n t ,
e a r t h q u a k e s ,  o r  t h e  f a i l u r e  o f  b u l k h e a d s ,  f l a s h b o a r d s ,
g a t e s ,  o r  c o n d u i t s .  I f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t
t h e  dam o r  r e s e r v o i r  i s  u n s a f e ,  t h e  c o m m i s s i o n e r  s h a l l  o r d e r  
t h e  o w n e r  t o  t a k e  a c t i o n  t h e  c o m m i s s i o n e r  c o n s i d e r s  n e c e s s a r y  
t o  e n s u r e  t h e  p r o t e c t i o n  o f  l i f e  a n d  p r o p e r t y .

S e c .  4 6 . 1 7 . 0 8 0 .  INJUNCTION AND DAMAGES. W i t h  t h e  
a s s i s t a n c e  o f  t h e  a t t o r n e y  g e n e r a l ,  t h e  c o m m i s s i o n e r  may s e e k  
a n  i n j u n c t i o n  a n d  d a m a g e s  i n  t h e  e n f o r c e m e n t  o f  i t s  o r d e r s



o r  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .
S e c .  4 6 . 1 7 . 0 9 0 .  JUDICIAL REVIEW. A f i n a l  a c t i o n  

o f  t h e  c o m m i s s i o n e r  u n d e r  t h i s  c h a p t e r  i s  s u b j e c t  t o  j u d i c i a l  
. . r e v i e w  a s  p r o v i d e d  i n  t i  e A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  AS 

4 4 . 6 2 .
S e c .  4 6 . 1 7 . 1 0 0 .  VIOLATION OF THIS CHAPTER I S  A 

MISDEMEANOR. A p e r s o n  who k n o w i n g l y  v i o l a t e s  a  p r o v i s i o n  
o f  t h i s  c h a p t e r ,  o r  k n o w i n g l y  v i o l a t e s  t h e  t e r m s  o f  a n  
a p p r o v a l ,  o r d e r ,  r e g u l a t i o n ,  o r  r e q u i r e m e n t  o f  t h e  
c o m m i s s i o n e r  made  u n d e r  t h i s  c h a p t e r ,  o r  k n o w i n g l y
o b s t r u c t s ,  h i n d e r s ,  o r  p r e v e n t s  t h e  c o m m i s s i o n e r  f r o m  
p e r f o r m i n g  di t i e s  u v d e r  t h i s  c h a p t e r ,  i s
g u i l t y  o f  a  c l a s s  A m i s d e m e a n o r ;  u p o n  c o n v i c t i o n ,  t h e  
p e r s o n  i s  p u n i s h a b l e  b y  i m p r i s o n m e n t  ' n d e r  AS 1 2 . 5 5 . 1 3 5 ( a ) ,  
o r  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 , 0 u U ,  o r  b y  b o t h .  E a c h  
d a y  t h a t  a  v i o l a t i o n  c o n t i n u e s  c o n s t i t u t e s  a  s e p a r a t e  
o f f e n s e .

S e c .  4 6 . 1 7 . 1 1 0 .  OTHER GOVERNMENT AGENCIES. ( a )
A m u n i c i p a l  c o r p o r a t i o n  o r g a n i z e d  u n d e r  AS 29 may n o t  
r e g u l a t e ,  s u p e r v i s e ,  i n s p e c t ,  o r  p r o v i d e  f o r  t h e  
r e g u l a t i o n ,  s u p e r v i s i o n ,  o r  i n s p e c t i o n  o f  a  dam o r  
r e s e r v o i r  i n  t h i s  s t a t e ,  o r  p r o v i d e  f o r  t h e  
c o n s t r u c t i o n ,  m a i n t e n a n c e ,  o p e r a t i o n ,  o r  r e m o v a l  o r  
a b a n d o n m e n t  o f  t h e m ,  o r  l i m i t  t h e  s i z e  o f  a  dam o r  
r e s e r v o i r  o r  t h e  a m o u n t  o f  w a t e r  t h a t  may b e  s t o r e d  i n  
t h e m ,  i f  i t s  a c t i o n  w o u l d  c o n f l i c t  w i t h  t h e  p o w e r s  a n d  
d u t i e s  v e s t e d  i n  t h e  c o m m i s s i o n e r .  Th e  c o m m i s s i o n e r  may e n t e r  
i n t o  c o -  o p e r a t i v e  a g r e e m e n t s  w i t h  m u n i c i p a l  c o r p o r a t i o n s  
a n d  o t h e r  s t a t e  a n d  f e d e r a l  a g e n c i e s  t o  e f f e c t u a t e  t h e
p u r p o s e  o f  t h i s  c h a p t e r .

( b )  T h i s  c h a p t e r  d o e s  n o t  a p p l y  t o  a  f e d e r a l l y  
ow ned  o r  o p e r a t e d  dam o r  r e s e r v o i r .

( c )  N o t h i n g  i n  t h i s  c h a p t e r  a f f e c t s  t h e  p o w e r s  o f  
t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  o r  t h e  
D e p a r t m e n t  o f  F i s h  a n d  Game.

S e c .  4 6 . 1 7 . 1 2 0 .  ACTION AGAINST STATE FOR DAMAGES.
No p e r s o n  may b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e ,  o r  t h e  
c o m m i s s i o n e r ,  f o r  t h e
r e c o v e r y  o f  d a m a g e s  c a u s e d  b y  t h e  p a r t i a l  o r  t o t a l  f a i l u r e  
o f  a  dam o r  r e s e r v o i r ,  o r  b y  t h e  o p e r a t i o n  o f  a  dam o r  
r e s e r v o i r ,  o r  b y  a n  a c t  o r  o m i s s i o n  i n  c o n n e c t i o n  w i t h  a n y  
o f  t h e  f o l l o w i n g :

( 1 )  a p p r o v a l  o f  t h e  c o n s t r u c t i o n  o f  a  dam o r  
r e s e r v o i r ,  o r  a p p r o v a l  o f  f l o o d - h a n d l i n g  p l a n s  d u r i n g  o r  
a f t e r  c o n s t r u c t i o n ;

( 2 )  i s s u a n c e  o r  e n f o r c e m e n t  o f  o r d e r s
r e l a t i n g  t o  m a i n t e n a n c e  o r  o p e r a t i o n  o f  t h e  dam o r  
r e s e r v o i r ;

( 3 )  c o n t r o l  o r  r e g u l a t i o n  o f  t h e  dam o r
r e s e r v o i r ;

( 4 )  m e a s u r e s  t a k e n  t o  p r o t e c t  a g a i n s t
f a i l u r e  o f  t h e  dam o r  r e s e r v o i r  d u r i n g  a n  e m e r g e n c y ;  o r

( 5 )  i n v e s t i g a t i o n s  o r  i n s p e c t i o n s  
a u t h o r i z e d  u n d e r  t h i s  c h a p t e r .

S e c .  4 6 . 1 7 . 1 3 0 .  DUTIES OF OWNER. N o t h i n g  i n



t h i s  c h a p t e r  r e l i e v e s  a n  o w n e r  o f  a  dam o r  r e s e r v o i r  o f  
t h e  d u t i e s  o r  l i a b i l i t i e s  i n c i d e n t  t o  t h e  o w n e r s h i p  o r  
o p e r a t i o n  o f  t h e  dam o r  r e s e r v o i r .

r  S e c .  4 6 . 1 7 . 9 0 0 .  DEFINITIONS.  I n  t h i s  c h a p t e r ,
u n l e s s  t h e  c o n t e x t  r e q u i r e s  o t h e r w i s e ,

( 1 )  " a l t e r a t i o n s 1’ o r  " r e p a i r s "  a n s  o n l y  
t h o s e  a l t e r a t i o n s  o r  r e p a i r s  w h i c h  may d i r e c t l y  a f f e c t  t h e  
s a f e t y  o f  t h e  dam o r  r e s e r v o i r ,  a s  d e t e r m i n e d  b y  t h e  
c o m m i s s i o n e r ;

( 2 )  " a p p u r t e n a n t  w o r k s "  i n c l u d e s  
s t r u c t u r e s  s u c h  a s  s p i l l w a y s ,  e i t h e r  i n  a  dam o r  s e p a r a t e  
f r o m  i t ;  a  r e s e r v o i r  a n a  i t s  r i m ;  l o w  l e v e l  o u t l e t  w o r k s ;  
a n d  w a t e r  c o n d u i t s  s u c h  a s  t u n n e l s ,  p i p e l i n e s ,  o r  
p e n s t o c k s ,  w h e t h e r  r u n n i n g  t h r o u g h  t h e  dam o r  t h r o u g h  i t s  
a b u t m e n t s ;

( 3 )  " c o m m i s s i o n e r "  m e a n s  t h e  c o m m i s s i o n e r  o f  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ;

( 4 )  "d am " i n c l u d e s  a n y  a r t i f i c i a l  b a r r i e r
a n d  a p p u r t e n a n t  w o r k s  w h i c h  may i m p o u n d  o r  d i v e r t  w a t e r  a n d  
(A) w h i c h  h a s  o r  w i l l  h a v e  a n  i m p o u n d i n g  c a p a c i t y  a t  maximum 
w a t e r  s t o r a g e  e l e v a t i o n  o f  50  a c r e f e e t  o r  m o r e ,  o ’* (B)
w h i c h  i s  o r  w i l l  b e  10 f e e t  o r  m o r e  i n  h e i g h t  m e a s u r e d  
f r o m  t h e  l o w e s t  e l e v a t i o n  a t  t h e  d o w n s t r e a m  t o e  o f  t h e  
a r t i f i c i a l  b a r r i e r  t o  t h e  c r e s t  e l e v a t i o n  o f  t h e  b a r r i e r  b u t  
e x c l u d i n g  a n y  s p i l l w a y ;

( 5 )  " e n l a r g e m e n t "  m e a n s  a n  a l t e r a t i o n  t o  a n  
e x i s t i n g  cam o r  r e s e r v o i r  w h i c h  r a i s e s  o r  i s  c a p a b l e  o f  
r a i s i n g  t h e  w a t e r  s t o r a g e  e l e v a t i o n  o f  t h e  w a t e r ,  o r  
w h i c h  i n c r e a s e s  t h e  q u a n t i t y  o f  w a t e r  i m p o u n d e d  b y  t h e  
dam o r  r e s e r v o i r ;

( 6 )  " o w n e r "  m e a n s  a  p e r s o n  who o w n s ,  
c o n t r o l s ,  o p e r a t e s ,  m a i n t a i n s ,  m a n a g e s ,  o r  p r o p o s e s  t o  
c o n s t r u c t  a  dam o r  r e s e r v o i r ,  a n d  i n c l u d e s  t h e  f o l l o w i n g :

(A) t h e  s t a t e  a n d  i t s  a g e n c i e s  a n d
p o l i t i c a l  s u b d i v i s i o n s ;

(B) a  p u b l i c  u t i l i t y ;  a n d
(C) t h e  a p p o i n t e d  o r  a u t h o r i z e d

a g e n t s ,  e m p l o y e e s ,  l e s s e e s ,  r e c e i v e r s  o r  t r u s t e e s  o f  a n y
o w n e r ;

( 7 )  " p e r s o n "  m e a n s  t h e  sa me  a s  i n  AS
0 1 . 1 0 . 0 6 0 ,  a n d ,  i n  a d d i t i o n ,  i n c l u d e s  t h e  s t a t e  a n d  i t s  
a g e n c i e s  a n d  p o l i t i c a l  s u b d i v i s i o n s ;

( 8 )  " r e s e r v o i r "  m e a n s  a n y  b a s i n  a p p u r t e n a n t  
t o  a  dam ,  w h i c h  «:ay i m p o u n d  w a t e r .

* S e c .  3 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  
a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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S e n a t e
C o m m i t t e e  o n  H e t f o u r c e s

M E M O R A N D U M  M a r c h  2 6 ,  1985

TO: A l l  M em bers
S e n a t e  R e s o u r c e s  C o m m i t t e e

FROM: S t a f f
S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: M a r c h  2 7 ,  1985  M e e t i n g  A g e n d a

T h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  w i l l  h a v e  t h e  f o l l o w i n g  b i l l s  b a c k  b e f o r e  
t h e m  o n  M a r c h  2 7 :

SB 95 "An A c t  r e l a t i n g  t o  s u p e r v i s i o n  o f  s a f e t y  o f  d am s a n d  r e s e r v o i r s ;  
a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

SB 35  "An A c t  c r e a t i n g  t h e  N e l c h i n a  P u b l i c  U s e  A r e a . "

SB 11 "An A c t  r e l a t i n g  t c  t h e  f i s h e r i e s  b u s i n e s s  t a x . "

P a c k e t s  h a v e  p r e v i o u s l y  b e e n  d i s t r i b u t e d  o n  a l l  t h r e e  o f  t h e s e  b i l l s .  
P l e a s e  b r i n g  t h e s e  b i l l  p a c k e t s  t o  t o m o r r o w ' s  m e e t i n g .
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M E M O R A N D U M  M a r c h  2 7 ,  1985

TO: S e n a t e  R e s o u r c e  C o m m i t t e e  Members

FROM: S e n a t e  R e s o u r c e  C o m m i t t e e

RE: CS FOR SENATE BILL 95  "An A c t  r e l a t i n g  t o  s u p e r v i s i o n  o f
s a f e t y  o f  dams a n d  r e s e r v o i r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e "

W i t h  o n e  e x c e p t i o n ,  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  f o r  SB 95 t h a t  i s  
b e f o r e  t h e  c o m m i t t e e  i s  t h e  s am e  a s  t h e  b i l l  t h a t  t h e  c o m m i t t e e  v o t e d  t o  
p a s s  o u t  a n d  t h e n  d e c i d e d  t o  h o l d  b e c a u s e  o f  c o n c e r n s  a b o u t  p l a c e r  
m i n i n g  d a m s .

A new  s e c t i o n  ( b )  h a s  b e e n  i n s e r t e d  o n  p a g e  2 .  T h i s  s e c t i o n  w o u l d  
empower  t h e  C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  t o  e s t a b l i s h ,  b y  
r e g u l a t i o n ,  minimum s a f e t y  s t a n d a r d s  f o r  l o w  h a z a r d  dams u n d e r  20 f e e t  
i n  h e i g h t .  I t  w o u l d  s p e c i f y  t h a t  m i n i n g  dam s a r e  i n  t h i s  c a t e g o r y  a n d  
t h a t  s u c h  dams w o u l d  b e  e x e m p t  f r o m  r e q u i r e m e n t s  o f  p r i o r  a p p r o v a l  
b e f o r e  c o n s t r u c t i o n  a s  l o n g  a s  t h e y  m e t  t h e  mi n i m um  s a f e t y  s t a n d a r d s .

I  h a v e  d i s c u s s e d  t h i s  p r o p o s e d  c h a n g e  w i t h  H e l e n  W a r n e r  o f  t h e  A l a s k a  
M i n e r ’ s  A s s o c i a t i o n .  T h o u g h  t h e  m i n e r s  h a v e  some r e s e r v a t i o n s  a b o u t  
a n y t h i n g  d o n e  b y  r e g u l a t i o n ,  s h e  f e l t  t h i s  w o u l d  s o l v e  t h e  m i n e r ’ s  
e a r l i e r  o b j e c t i o n s .  Sh e  s a i d  t h a t  t h e  m i n e r s  r e a l i z e  t h e  n e e d  f o r  t h i s  
b i l l  a s  a  p u b l i c  s a f e t y  i s s u e .
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS FOR SENATE BILL NO. 95 (Resources)

IN THE LEGIST ATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to supervision of safety of dams and

reservoirs; and providing for an effective date."

B E  IT E N A C T E D  -BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. AS 11.56.800(a) is amended to read:

(a) A  person commits the crime of making a false report if the 

person knowingly

(1) gives false information to a peace officer with the

intent of implicating another in a crime;

(2) makes a false report to a peace officer that a crime

has occurred or is about to occur; [OR]

(3) makes a false- report or gives a false alarm that a fire 

or other incident dangerous to life or property calling for an emer­

gency response has occurred or is about to o c c u r ; or

(4) makes a false report to the Department of Natural 

Resources concerning the condition of a dam or reservoir under AS 46.-

H -

* Sec. 2. AS 46 is amended by adding a n e w  chapter to read:

CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

Sec. 46.17.010. PURPOSE. It is the purpose of this chapter to 

provide for the regulation, supervision, and periodic inspection by 

the commissioner of privately or state owned dams, reservoirs, and 

appurtenant works in order to ensure that the design, construction, 

enlargement, alteration, repair, maintenance, operation, and removal 

of dams and reservoirs is consistent with the protection of life and

-1- CSSB 9 5 (Res)
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p r o p e r t y .

Sec. 4 6 . 1 7 . 0 2 0 .  A D M I N I S T R A T I O N  A N D  S T A F F I N G .  T h e  s u p e r v i s i o n  of 

the s a f e t y  of dams or r e s e r v o i r s  is t h e  r e s p o n s i b i l i t y  o f  t h e  c o m m i s -  

sioner. T h e  c o m m i s s i o n e r  s h a l l  e m p l o y  a l i c e n s e d  a n d  q u a l i f i e d  e n g i­

neer, e x p e r i e n c e d  in the d e s i g n  a n d  c o n s t r u c t i o n  o f  da m s  a n d  r e s e r­

voi r s ,  a n d  o t h e r  e m p l o y e e s  n e c e s s a r y  for p e r f o r m i n g  the d u t i e s  o u t­

li n e d  in th i s  c h a p t e r .  The c o m m i s s i o n e r  m a y  c o n t r a c t  w i t h  e n g i n e e r i n g  

c o n s u l t a n t s  n o t  e m p l o y e d  b y  t h e  s t a t e  w h e n  n e c e s s a r y  to a s s i s t  i n  the 

p e r f o r m a n c e  o f  its dut i e s  u n d e r  this cha p t e r .

Sec. 4 6 . 1 7 . 0 3 0 .  R E G U L A T I O N S  A N D  O R D E R S .  T h e  c o m m i s s i o n e r  s h a l l  

a d o p t  r e g u l a t i o n s  a n d  i s sue o r d e r s  n e c e s s a r y  for c a r r y i n g  o u t  the 

p r o v i s i o n s  o f  th i s  chapter.

Sec. 4 6 . 1 7 . 0 4 0 .  A P P R O V A L  R E Q U I R E D .  (a) E x c e p t  in  t h e  p e r f o r­

m a n c e  o f  r o u t i n e  m a i n t e n a n c e  a n d  o p e r a t i o n s  n o t  a f f e c t i n g  s t r u c t u r e  

safety, a p e r s o n  m a y  n o t  c o n s t r u c t ,  e n l a r g e ,  r e p a i r ,  a l t e r ,  r e m o v e ,  

m a i n t a i n ,  • o p e r a t e  o r  a b a n d o n  a d a m  o r  r e s e r v o i r  w i t h o u t  the a p p r o v a l  

of  the c o m m i s s i o n e r .

(b) T h e  c o m m i s s i o n e r  s h a l l  a d o p t  r e g u l a t i o n s  u n d e r  A S  4 6 . 1 7 . 0 3 0  

to e s t a b l i s h  m i n i m u m  s a f e t y  s t a n d a r d s  f o r  s p e c i f i e d  c l a s s e s  o f  low

h a z a r d  dams u p  to 20 feet h i gh, i n c l u d i n g  m i n i n g  dams. D a m s  in t h e s e  

c l a s s e s  c o n s t r u c t e d  to the m i n i m u r  s t a n d a r d s  do n o t  r e q u i r e  s e p a r a t e  

p r i o r  a p p r o v a l .

(c) T h e  o w n e r  of a d a m  o r  r e s e r v o i r  that w a s  c o n s t r u c t e d  o r  was 

in o p e r a t i o n  b e f o r e  the e f f e c t i v e  d a t e  o f  this A c t  s h a l l  f i l e  an

a p p l i c a t i o n  w i t h  the c o m m i s s i o n e r  f o r  the a p p r o v a l  of  the d a m  or

r e s e r v o i r ,  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  the c o m m i s s i o n e r .

(d) N o t h i n g  in this c h a p t e r  e x e m p t s  an a p p l i c a n t  u n d e r  this

s e c t i o n  f r o m  the r e q u i r e m e n t s  o f  o t h e r  s t a t u t e s .

Sec. 4 6 . 1 7 . 0 5 0 .  I N S P E C T I O N S .  T h e  c o m m i s s i o n e r  s h a l l  i n s p e c t  at 

C S S B  9 5 (Res) -2-
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l e a s t  on c e  e v e r y  f i v e  y e a r s  e v e r y  d a m  a n d  r e s e r v o i r  s u b j e c t  to this 

c h a p t e r .  U p o n  r e c e i p t  o f  a w r i t t e n  c o m p l a i n t  a l l e g i n g  t h a t  the p e r s o n  

or p r o p e r t y  o f  the c o m p l a i n a n t  is e n d a n g e r e d  b y  the c o n s t r u c t i o n ,  

e n l a r g e m e n t ,  r e p a i r ,  a l t e r a t i o n ,  m a i n t e n a n c e ,  o r  o p e r a t i o n  of  a d a m  or 

r e s e r v o i r ,  the c o m m i s s i o n e r  s h a l l  p h y s i c a l l y  i n s p e c t  the d a m  or r e s e r­

voir,  u n l e s s  t h e  data, rec o r d s ,  and i n s p e c t i o n  r e p o r t s  o n  f i l e  w i t h  

the c o m m i s s i o n e r  are a d e q u a t e  to d e t e r m i n e  t h a t  t h e  c o m p l a i n t  h a s  no 

f o u n d a t i o n .

Sec. 4 6 . 1 7 . 0 6 0 .  E N T R Y  U P O N  P R I V A T E  P R O P E R T Y .  In t a k i n g  an 

a c t i o n  u n d e r  t h i s  c h a p t e r  the c o m m i s s i o n e r ,  a f t e r  g i v i n g  t w o  w e e k s '  

w r i t t e n  n o t i c e  to t h e  owner, m a y  e n t e r  the d a m  or r e s e r v o i r  p r e m i s e s  

as n e c e s s a r y  f o r  i n s p e c t i o n  p u r p o s e s .  If  the c o m m i s s i o n e r  h a s  r e a s o n  

to b e l i e v e  the d a m  or r e s e r v o i r  m a y  b e  u n s a f e  or  p r e s e n t s  an i m m i n e n t  

t h r e a t  to li f e  or  p r o p e r t y ,  the c o m m i s s i o n e r  m a y  e n t e r  the d a m  or 

r e s e r v o i r  p r e m i s e s  w i t h o u t  n o t ice.

Sec. 4 6 . 1 7 . 0 7 0 .  D E T E R M I N I N G  D A N G E R .  In d e t e r m i n i n g  w h e t h e r  a 

d a m  or r e s e r v o i r  or p r o p o s e d  d a m  or r e s e r v o i r  c o n s t i t u t e s  or v o u l d  

c o n s t i t u t e  a d a n g e r  to life or p r o p e r t y ,  the c o m m i s s i o n e r  shall, at a 

m i n i m u m ,  c o n s i d e r  the p o s s i b i l i t y  t h a t  the s t r u c t u r a l  i n t e g r i t y  o f  the 

d a m  or r e s e r v o i r  m i g h t  b e  e n d a n g e r e d  b y  o v e r t o p p i n g ,  s e e p a g e ,  s e t t l e­

men t ,  e r o s i o n ,  c r a c k i n g ,  e a r t h  m o v e m e n t ,  e a r t h q u a k e s ,  o r  the f a i l u r e  

o f  b u l k h e a d s ,  f l a s h b o a r d s ,  gates, or c o n d u i t s .  I f  t h e  c o m m i s s i o n e r  

d e t e r m i n e s  t h a t  the d a m  or r e s e r v o i r  is u n s a f e ,  it s h a l l  o r d e r  the 

o w n e r  to t a k e  a c t i o n  the c o m m i s s i o n e r  c o n s i d e r s  n e c e s s a r y  to e n s u r e  

the p r o t e c t i o n  o f  li f e  a n d  p r o p e r t y .

Sec. 4 6 . 1 7 . 0 8 0 .  I N J U N C T I O N  A N D  D A M A G E S .  W i t h  the a s s i s t a n c e  of 

the a t t o r n e y  g e n e r a l ,  the c o m m i s s i o n e r  m a y  s e e k  a n  i n j u n c t i o n  a n d  d a m­

age s  in the e n f o r c e m e n t  o f  the c o m m i s s i o n e r ' s  o r d e r s  o r  the p r o v i s i o n s  

o f  this c h a p t e r .

-3 -  C S S B  9 5 (Res)



Sec. 46.17.090. JUDICIAL REVIEW. A  final action of the commis­

sioner under this chapter is subject to judicial review as provided in 

the Administrative Procedure Act, AS 44.62.

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A 

person who knowingly violates a provision of this chapter, or knowing­

ly violates the terms of an approval, order, regulation, or require­

ment of the commissioner made under this chapter, or knowingly ob­

struct > -hinders, or prevents the commissioner's agents or employees 

from performing duties under this chapter, is guilty of a class A 

misdemeanor; upon conviction, the person is punishable by imprisonment 

under AS 1 2.55.135(a), or by a fine of not more than $10,000, or by 

both. Each day that a violation continues constitutes a separate 

o f f e n s e .

Sec. 46.17.110. OTHER GOVERNMENT AGENCIES. (a) A municipal 

corporation organized under AS 29 may not regulate, supervise, in­

spect, or provide for the regulation, supervision, or inspection of a 

dam or reservoir in this state, or provide for the construction, 

maintenance, operation, or removal or abandonment of them, or limit 

the size of a dam or reservoir or the amount of water that may be 

stored in them, if its action would conflict w i t h  the powers and 

duties vested in the commissioner. Tho commissioner may enter into 

cooperative agreements with municipal corporations and other state and 

federal agencies to effectuate the purpose of this chapter.

(b) This chapter does not apply to a federally owned or operated 

dam or reservoir.

(c) Nothing in this chapter affects the powers of the Department 

of Environmental Conservation or the Department of Fish and Game.

Sec. 46.17.120. ACTION AGAINST STATE FOR DAMAGES. A person may 

not bring an action against the state, the commissioner, or agents or
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e m p l o y e e s  of the state, for the r e c o v e r y  o f  d a m a g e s  c a u s e d  b y  t h e  p a r ­

tial or t o t a l  f a i l u r e  of  a d a m  or r e s e r v o i r ,  or b y  the o p e r a t i o n  o f  a 

d a m  o r  r e s e r v o i r ,  or b y  an act or o m i s s i o n  in c o n n e c t i o n  w i t h  a n y  of 

the f o l l o w i n g *

(1) a p p r o v a l  of the c o n s t r u c t i o n  o f  a d a m  o r  r e s e r v o i r ,  or 

a p p r o v a l  o f  f l o o d - h a n d l i n g  p l a n s  d u r i n g  or  a f t e r  c o n s t r u c t i o n ;

(2) i s s u a n c e  or e n f o r c e m e n t  o f  o r d e r s  r e l a t i n g  to m a i n t e­

n a n c e  o r - o p e r a t i o n  of  t h e  d a m  o r  r e s e r v o i r ;

(3) c o n t r o l  or r e g u l a t i o n  of  the d a m  or r e s e r v o i r ;

(4) m e a s u r e s  t a k e n  to p r o t e c t  a g a i n s t  f a i l u r e  o f  the d a m  or 

r e s e r v o i r  d u r i n g  a n  e m e r g e n c y ;  or

(5) i n v e s t i g a t i o n s  or  i n s p e c t i o n s  a u t h o r i z e d  u n d e r  this

c h a p t e r .

Sec. 4 6 . 1 7 . 1 3 0 .  D U T I E S  O F  O W N E R .  N o t h i n g  in t h i s  c h a p t e r  r e ­

li e v e s  a n  o w n e r  o f  a d a m  or  r e s e r v o i r  o f  the d u t i e s  or l i a b i l i t i e s  

i n c i d e n t  to the o w n e r s h i p  or o p e r a t i o n  of the d a m  or r e s e r v o i r .

Sec. 4 6 . 1 7 . 9 0 0 .  D E F I N I T I O N S .  I n  this cha p t e r ,  u n l e s s  t h e  c o n­

te x t  r e q u i r e s  o t h e r w i s e ,

(1) " a l t e r a t i o n s "  or " r e p a i r s "  m e a n s  o n l y  t h o s e  a l t e r a t i o n s  

o r  r e p a i r s  t h a t  m a y  d i r e c t l y  a f f e c t  the s a f e t y  o f  the d a m  or r e s e r­

voi r ,  as d e t e r m i n e d  b y  the c o m m i s s i o n e r ;

(2) " a p p u r t e n a n t  w o r k s "  i n c l u d e s  s t r u c t u r e s  s u c h  as s p i l l­

w a y s ,  e i t h e r  in a d a m  o r  s e p a r a t e  f r o m  it; a r e s e r v o i r  a n d  its rim; 

l o w  l e v e l  o u t l e t  w o r k s ;  and w a t e r  c o n d u i t s  s u c h  as t unnels, p i p e l i n e s ,  

o r  p e n s t o c k s ,  w h e t h e r  r u n n i n g  t h r o u g h  the d a m  o r  t h r o u g h  its a b u t­

m e n t s  ;

(3) " d a m "  i n c l u d e s  a n y  a r t i f i c i a l  b a r r i e r  a n d  a p p u r t e n a n t  

w o r k s  t h a t  m a y  i m p o u n d  or d i v e r t  w a t e r  a n d  (A) th a t  h a s  or w i l l  h a v e  

a n  i m p o u n d i n g  c a p a c i t y  at m a x i m u m  w a t e r  s t o r a g e  e l e v a t i o n  o f  50 a c r e -

-5- C S S B  9 5 (Res)
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feet or more, or (B) that is or will be 10 feet or more in height 

measured from the lowest elevation at the downstream toe of the arti­

ficial barrier to the crest elevation of the barrier but excluding any 

spillway;

(4) '’commissioner" means the commissioner of natural r e­

sources ;

(5) "enlargement" means an alteration to an existing dam or 

reservoir that raises or is capable of raising the water storage 

elevation of the water, or that increases the quantity of water 

impounded by the dam or reservoir;

(6) "owner" means a person who owns, controls, operates, 

maintains, manages, or proposes to construct a dam or reservoir, and 

includes the following:

(A) the state and its agencies and political subdivi­

sions ;

(B) a p u b l i c  u t i l i t y ;  and

(C) the appointed or authorized agents, employees, 

lessees, receivers or trustees of any owner;

(7) "parson" has the meaning given in AS 01.10.060, and, in 

addition, includes the state and its agencies and political subdivi­

sions ;

(8) "reservoir" means a basin appurtenant to a dam that may 

impound water.

* Sec. 3. This Act takes effect immediately in accordance w i t h  AS 01.- j 

10.070(c).

C S S B  9 5 ( R e s ) -6-
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•  •
Progress Report 

and
P ro je c t io n s fo r the Daa S a fe ty Prograa

S h o r t ly  a f t e r  Tom Hawkins' appointment as D ire c to r o f the D iv is io n  o f Land 
and Water Management (DLWM), he sent a d e c is io n memo to Commissioner 
Wunnicke conce rn ing DNR's r e s p o n s ib i l i t y  fo r sa fe ty o f dams (D ec is ion Memo 
March 10, 1983).

A summary o f the issues at hand were:

*A hazardous s i tu a t io n  had been noted in  our f i l e s  (S w itz e r Dams), but 
no fo rm a l in s p e c tio n  had ever been conducted.

*The re g u la t io n s were vague and d id  not c le a r ly  d e fin e  a u th o r ity  and 
l i a b i l i t y .

♦Dam safety budget and staffing were not providing adequate public 
safety for dams.

The options were:

♦Develop an effective program within DLWM staffed with a licensed 
engineer having at least three years experience in design, 
construction, and investigation of dams. For more sophisticated 
work, consultants could be contracted.

♦Repeal the regulation and cancel the program altogether.

♦Move the program to another agency w ith in  the s ta te .

S ince the la t t e r  two op tions were not w ith in  the p u b l ic 's  best in te r e s t ,
and the s ta te  has some l i a b i l i t y  by v ir tu e  o f app rova l o f water d iv e rs io n s , 
i t  was determ ined th a t the dam sa fe ty program should be developed w ith in  
DLWM where re g u la t in g  a u th o r ity  and s ta f f in g  e x is te d .

A t th a t tim e DLWM began to develop a dam sa fe ty program .

Efforts were given to:

♦ R a lly in g  suppo rt from the s ta te  le g is la tu r e  w ith  the re p o r t S ta tu s o f
the A laska Dam Sa fe ty Program, A p r i l 1983, and suppo rt from Water
Board members by hav ing speakers W illia m  B iv in s , Dam Safe ty Chairman 
o f the Federa l Emergency Management Agency, and Harland Moore, C h ie f 
Engineer fo r the Army Corps o f Eng inee rs , A laska D is t r i c t ,  a t the
A laska Water Board meetings in  March o f 1984, and

♦Correspond ing w ith  the Alaska de le g a tio n on fe d e ra l dam sa fe ty 
le g is la t io n  by:

1. Expressing our needs and concerns about dam sa fe ty 
re g u la t io n , and

2. Developing a program in  l in e  w ith  up-com ing le g is la t io n
(Senate B i l l  1739), and

♦Working w ith  the Federa l Emergency Management Agency in  p ropos ing
program elements.



The result of these and other efforts lead to the following achievements;

*Budge t: S pec ia l a t te n t io n  was g iven to dam sa fe ty by Governor 
S h e f f ie ld  in  h is  budget address (1 /1 2 /8 4 ) . For FY 85 the le g is la tu re  
earmarked $133,700 fo r c o n tra c t in g  q u a l i f ie d  eng ineers to inspec t ¥ 
dams.

♦ S ta f f in g : A lice n sed p ro fe s s io n a l eng inee r was added to our 
s t a f f  on A p r i l 6 , 1984, who had s ix  years o f experience w ith dams.

♦C o n tra c tin g : C on tra c tin g procedures were developed in  the sp rin g o f
1984 and used in  s e le c t in g  c o n s u lt in g  eng ineers w ith  wo rld c lass 
e x p e r t is e  in  dam sa fe ty in v e s t ig a t io n .

♦ In s p e c t io n s : Formal dam sa fe ty in s p e c tio n s have been and are being
conducted by h ig h ly  q u a l i f ie d  eng ineers to b r in g  our f i l e s  up to da te 
and to in su re the s a fe ty  o f h igh and s ig n i f ic a n t dams1. A co n tra c t 
was awarded to Charles T. Main on June 15, 1984 to conduct sa fe ty 
in s p e c t io n  o f s ix  dams.

♦S w itze r Creek Dams: On J u ly  12, 1984 these h igh hazard dams were
p ro fe s s io n a l ly  inspec ted and one dam was id e n t i f ie d  as unsafe .
Action i3 being taken to correct the situation.

♦Dam s a fe ty  le g is la t io n : New le g is la t io n  has been d ra fte d  to address ~ 
the d e f ic ie n c ie s  o f the e x is t in g  s ta tu te  and is  p re s e n t ly  being 
rev iewed .

Our s t a f f is w ork ing to con tin ue to move the dam sa fe ty program ahead.
We are p ro je c t in g  the fo llo w in g  accomplishm ents:

♦Continue to process a p p lic a t io n s  to c o n s tru c t o r m od ify a dam.

♦Update a l l  f i l e s  w ith  c o r re c t in fo rm a tio n .

♦ In s u re th a t owners o f dams take a c t io n  to comply w ith  
recommendations.

♦Continue fo rm a l and s p e c ia l in s p e c tio n s by c o n tra c t in g  p ro fe s s io n a l 
s e rv ic e s .

♦ F u r th e r economize the expense o f ro u t in e  in te rm e d ia te in sp e c tio n s 
by t r a in in g  in -house s t a f f  to conduct in s p e c tio n s o f lower r is k  
dams^.

♦Encourage owner's r e s p o n s ib i l i t y  by p ro v id in g  e du ca tio n a l 
in fo rm a tio n  on dam sa fe ty  o p e ra tio n  and main tenance, and prompting 
owners to  conduct t h e i r  own ro u t in e  in fo rm a l inspec tion "^ .

♦C oo rd ina te w ith  the Department o f T ra n s p o r ta tio n  m a te r ia ls  te s t in g  
lab fo r use and se rv ice s o f th e i r  f a c i l i t i e s .
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♦Provide technical support to district offices on limited bases.

♦Establish a revolving fund to assist owners when making costly 
repairs to their dams or administrate public funds for emergency 
projects such as Lowell Creek diversion in Seward and Chester Lakev 
Dam rehabilitation in Metlakatla.

♦Coordinate with the Federal Emergency Management Agencies programs to 
support state dam safety activities.

♦Participate in the Association of State Dam Safety Officials.

♦Coordinate with the State of Alaska Emergency Services in development 
of emergency action plans.

♦Develop training and facilitate professional licensing for all staff 
engineers.

♦Keep abreast with federal dam safety legislation.

♦Coordinate with tsunami center in Palmer for prompt identification of 
location and raagnetude of earthquake activities.

♦Coordinate with the Federal Energy Regulator Commission (FERC) to 
avoid duplications of inspection efforts.

Foot Notes: Federa l G u ide line fo r Dam S a fe ty , June 25, 1979 recommends:

1. Formal and sp e c ia l in s p e c tio n s . A fo rm a l in s p e c tio n  is req u ire d 
to v e r i f y  the sa fe ty and in t e g r i t y  o f a dam and i t  should not exceed f iv e  
yea rs . A sp e c ia l in s p e c tio n should be performed imm ed ia te ly a f te r the dam 
has passed unusua lly la rg e flo o ds or experienced s ig n i f ic a n t earthquakes. 
In sp e c tio n s should be conducted under the d ir e c t io n  o f q u a l i f ie d  lice n sed 
p ro fe s s io n a l eng inee rs . The in s p e c tio n team should be chosen on a 
s i t e - s p e c i f ic  bas is con s ide rin g the na tu re and type o f dam.

2. In te rm e d ia te in spe c tio n s should be performed on an annual b a s is , 
bu t at le a s t b ie n n ia l ly , where the re is a h igh p ro b a b i l i t y  th a t dam fa i lu r e  
cou ld re s u lt in  loss o f l i f e .  Personnel fo r in s p e c t io n  should be by 
te c h n ic a l ly  q u a l i f ie d  eng inee rs , experienced in  the o p e ra tio n and 
maintenance o f dam.

3. In fo rm a l in spe c tio n s should be a frequen t obse rva tio n o f the dam
and i t s  o p e ra t io n and maintenance the in spe c tio n s cou ld be performed 
s a t is f a c t o r i l y  by an employee a t the p ro je c t and a d e ta i le d  c h e c k l is t o f 
items to be inspected may be p rov ided .
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Register 87, October 1983 NATURAL RESOURCES 11 AAC 93.150
11 AAC 93.165

ARTICLE 3.
DAM SAFETY AND CONSTRUCTION

Section
150. Dam safety
160. General requirements
165. Dam measurement
170. Construction o f large dams
180. Construction o f medium-sized dams
190. Construction o f small dams
200. Fee for dam construction permit

11 AAC 93.150. DAM SAFETY. Sections 
150 — 200 o f this chapter do not in any way 
lim it or restrict the amount or character o f data 
that may be required by the commissioner from 
the owner o f any dam, whether new or existing, 
for the administration o f AS 46.15. (Eff. 
2/8/67, Reg. 23; am 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.080

AS 46.15.040 AS 46.15.135
AS 46.15.060 AS 46.15.180
AS 46.15.070(f)

11 AAC 93.160. GENERAL REQUIRE­
MENTS. (a) No person may begin the construc­
tion, enlargement, alteration, or repair o f a dam 
10 feet or more in height, or storing 50 acre-feet 
or more o f water, w ithout first submitting an 
application on a form provided by the commis­
sioner, submitting plans as required by this sec­
tion, paying the fees required by sec. 200 o f this 
chapter, and receiving a certificate o f approval 
for the proposed work. “ Alteration or repair”  
means only an alteration or repair that directly 
affects the safety o f the dam or reservoir and 
does not mean routine maintenance.

(b) Plans must be prepared on a good grade o f 
scale-stable tracing material. Tracings must be 
reproducible by standard duplicating processes. 
Plans and drawings must be o f sufficiently large 
scale and must have enough views with suitable 
dimensions to allow for complete review and 
analysis o f the proposed project. After reviewing 
the information, the commissioner will notify 
the applicant in writing whether or not changes 
must be made.

(c) Plans must include the following:

(1) plans for a water measuring device that is 
capable o f accurately measuring the total flow

o f the stream below the reservoir or the rate o f 
discharge at the outlet works;

(2) a topographic map o f the dam site show­
ing the location o f the proposed dam by town­
ship, range, section, and quarter section, and the 
location o f the spillway, outlet works, borings, 
test pits, and material pits;

(3) a profile along the dam axis showing the 
locations, elevations, and depths o f borings or 
test pits, including logs o f any bore holes or test 
pits; and

(4) a maximum cross-section o f the dam 
showing elevation and width o f crest, slopes of 
upstream and downstream faces, thickness of 
erosion control structures, location o f cu to ff 
and bonding trenches, and elevations, size, and 
type o f outlet conduit, valves, and operating 
mechanism. (Eff. 12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.100

AS 46.15.080 AS 46.15.180

11 AAC 93.165. DAM MEASUREMENT. The
height o f a dam is measured as the vertical dis­
tance from the natural bed o f the watercourse o f 
the downstream toe of the barrier, as deter­
mined by the commissioner, or from the lowest 
elevation o f the outside lim it o f the barrier, i f  it 
is not across a watercourse, to the maximum 
storage elevation. (Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.020

11-324.3



Register 72, January 1980 NATURAL RESOURCES 11 AAC 93.170
11 AAC 93.180

11 AAC 93.170. CONSTRUCTION OF 
LARGE DAMS, (a) This section applies to large 
dams, which are dams that are twenty feet or 
more in height or have a storage capacity o f 100 
acre-feet or more.

(b) The following information must be sub­
mitted along with the plans and specifications 
required under sec. 160 o f this chapter:

(1) formulas and assumptions used in the de­
sign criteria, test results, and detailed construc­
tion specifications;

(2) hydrologic data used in the development 
o f flood forecasting for the drainage area;

(3) a physical analysis and a permeability 
analysis o f the materials used in the embank­
ment and a stability analysis o f the structure;

(4) an evaluation o f earthquake effects in 
seismic zones III and IV (see the U.S. Army 
Corps o f Engineers’ publication TM 5-809-10/ 
NAVFCA P-335/AFM 88-3, Chapter 13, April 
73);

(5) a complete seepage analysis;

(6) the type, location, and sizing o f the out­
let works;

(7) the type, location, and records o f the 
hydrometeorological gauges appurtenant to the 
project;

(8) foundation data and information on 
geological features, including logs o f borings, 
geologic maps, profiles, and cross-sections and 
reports o f foundation stability; and

(9) detailed drawings of the spillway, includ­
ing a curve showing discharge in cubic feet per 
second versus gauge height o f the reservoir 
storage pool level, the formulas used in making 
the curve, detailed plans o f the spillway struc­
ture, cross-sections o f the channel leading to and 
from the spillway, and the spillway profile.

(c) A ll specifications submitted must include 
provisions, acceptable to the commissioner, for 
adequate supervision by a registered professional 
engineer during the period o f construction. The 
supervising engineer shall devise a schedule o f

incremental inspections and submit his findings 
in writing to the commissioner within 15 days 
after each inspection.

(d) In addition to the review o f the dam con­
struction plans required under sec. 160 o f this 
chapter and (b) and (c) o f this section, the work 
in progress must be inspected before placing any 
fill material following clearing and excavation o f 
the foundation, before placing backfill around 
the outlet conduit following installation o f the 
conduit, before beginning to store water follow­
ing completion o f construction and at such 
other times as determined necessary by the 
commissioner. (Eff. 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.100

AS 46.15.080 AS 46.15.180

11 AAC 93.180. CONSTRUCTION OF ME­
DIUM-SIZED DAMS, (a) This section applies 
to medium-sized dams, which are dams that are 
at least 10 feet in height but less than 20 feet in 
height, or have a storage capacity o f at least 50 
acre-feet but less than 100 acre-feet.

(b) The requirements o f this section are in 
addition to those in sec. 160 o f this chapter.

(c) Before approving the proposed work, the 
commissioner will, in his discretion, require 
the applicant to submit any o f the plans or 
drawings listed in sec. 170(b)(9) o f this chapter.

(d) The analysis and construction require­
ments for large dams under sec. 170(b)(1) -
(8) and (c) o f this chapter are recommended, 
but not required, for medium-sized dams.

(e) In addition to the review o f the dam con­
struction plans required under sec. 160 o f this 
chapter and this section, the work in progress 
must be inspected before placing any fill 
material following clearing and excavation o f the 
foundation, before placing backfill around the 
outlet conduit following installation o f the con­
duit, before beginning to store water following 
completion o f construction, and at other times 
determined necessary by the commissioner. (Eff. 
12/29/79, Reg. 72)
Authority: AS46 .15.020 AS46.15.180

AS 46.15.080 AS 46.15.250
AS 46.15.100
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11 AAC 93.190. CONSTRUCTION OF 
SMALL DAMS. This section applies to small 
dams, which are dams under 10 feet in height 
and having a storage capacity o f less than 50 
acre-feet. No additional permit or approval 
from the commissioner is needed to construct 
a small dam as long as such authorization al­
ready is included in a permit or certificate to ap­
propriate water issued under sec. 120 or 130 of 
this chapter. (Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.180

11 AAC 93.200. FEE FOR DAM CONSTRUC­
TION PERMIT, (a) The fee for a Dermit to alter 
or repair an existing dam is based on an estimate 
made by the commissioner o f the costs of 
inspections to be made by his duly authorized 
representative.

(b) The fee for a permit to construct a new 
dam is based on the proposed storage capacity. 
For a permit to enlarge an existing dam and 
storage reservoir, the fee is based on the pro­
posed increase in storage capacity. The fee 
schedule is as follows:

(1) for a storage capacity o f 50 acre-feet or 
more but less than 100 acre-feet, S250 plus $5 
for each additional acre-foot or part o f one over 
the first 50 acre-feet;

(2) for a storage capacity o f 100 acre-feet or 
more but less than 500 acre-feet, $500 plus SI 
for each acre-foot or part o f one over the first 
100 acre-feet;

(3) for a storage capacity o f 500 acre-feet or 
more but less than 1,000 acre-feet, S900 plus 
50^ for each acre-foot or part o f one over the 
first 500 acre-feet;

(4) for a storage capacity o f 1,000 acre-feet 
or more, $1,150 plus 15^ for each acrc-foot or 
Part o f one over the first 1,000 acre-feet; in no 
case, however, w ill the fee be more than $5,000. 
!<Efr. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.080

ARTICLE 4.
TEMPORARY WATER USE

Section
210. Temporary water use
220. Simplified procedure to appropriate

11 AAC 93.210. TEMPORARY WATER USE.
(a) Simplified procedures to authorize the tem­
porary use o f water, as provided in sec. 220 of 
this chapter, will be followed i f the use o f water 
continues for less than two consecutive years 
and the water applied for is not otherwise appro­
priated.

(b) No water right or priority is established by 
a temporary water use permit issued under sec. 
220 o f this chapter. Water so used is subject to 
appropriation by others. (Eff. 2/8/67, Reg. 23; 
am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.040 
AS 46.15.070(f)

11 AAC 93.220. SIMPLIFIED PROCEDURE 
TO APPROPRIATE, (a) Application for a tem­
porary water use permit must be made on a 
form provi< ' by the commissioner.

(b) An application must include

(1) the filing fee as set out in the fee schedule 
prepared by the commissioner;

(2) a map indicating the location o f the 
property, the take point, and the point o f use.

(c) The commissioner will notify the Alaska 
Departments o f Fish and Game and Environ­
mental Conservation o f a proposed temporary 
appropriation. At the applicant’s expense, the 
commissioner will, in his discretion, give addi­
tional notice by posting or by publication in 
the local newspaper i f the proposed appropria­
tion is likely to affect the water rights of other 
persons or the public interest.

(d) The commissioner will, in his discretion, 
consider any pertinent information in deciding 
whether to issue or deny a temporary water use 
permit. The reason for the decision will be fur­
nished to any person who is denied a temporary 
water use permit and to any person who has 
filed an objection.
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(e) A temporary water use permit will, in his 
discretion, be issued subject to conditions, 
including suspension or termination, which he 
considers necessary to protect the water rights 
o f other persons or the public interest.

( f) Denial o f an application under this section 
does not preclude the applicant from applying 
for a permit under sec. 40 o f this chapter. 
(Eff. 12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.070(f)

AS 46.15.040 AS 46.25.100

ARTICLE 5.
PREFERRED USE

Section
230.
240.
250.

260.

Preferred use status 
Application for preferred use status 
Commissioner’s decision on preferred 
use status
Issuance o f a permit to appropriate for 
preferred use

11 AAC 93.230. PREFERRED USE STATUS.
Preferred use status allows the use o f water for 
a preferred use when adequate water is not 
available from the same source to supply all law­
ful appropriators. (Eff. 2/8/67, Reg. 23; am 
12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.150

11 AAC 93.240. APPLICATION FOR PRE­
FERRED USE STATUS. An applicant for pre­
ferred use status shall provide the commis­
sioner written evidence that establishes, to the 
satisfaction o f the commissioner, that

(1) the use o f water is for a public water 
u tility which serves the general public as defined 
by AS 42.05.701(2)(A) and AS 42.05.701(5);

(2) the available water supply is or will be 
inadequate in quantity to satisfy the needs o f 
the applicant; and

(3) water conservation measures are or w ill 
be employed to minimize damages to prior 
appropriators as a result o f preferred use status. 
(Eff. 2/8/67, Reg. 23; am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.150

11 AAC 93.250. COMMISSIONER’S DECI­
SION ON PREFERRED USE STATUS, (a) I f 
the commissioner determines that additional 
information is required to rule on an applica­
tion, he will, in his discretion, require the sub­
mission o f additional evidence, hold hearings, or 
provide for investigative studies.

(b) Denial o f an application for preferred use 
status does not preclude the applicant from 
applying for other water rights under secs. 40 — 
140 o f this chapter. (Eff. 2/8/67, Reg. 23; am 
12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.090

AS46 .15.040 AS 46.15.135
AS46 .15.060 AS 46.15.150
AS 46.15.070(f) AS 46.15.180

11 AAC 93.260. ISSUANCE OF A PERMIT 
TO APPROPRIATE FOR PREFERRED USE.
(a) I f the commissioner grants an applicant pre­
ferred use status under sec. 250 o f this chapter, 
the commissioner will issue a permit to appropri­
ate for preferred use when

(1) notice has been given under sec. 80 o f 
this chapter: and

(2) the applicant has submitted to the com- 
issioner either certified copies o f any compensa­
tion agreements or any court orders directing 
the payment o f compensation.

(b) I f there are no compensation agreements 
or orders and i f scarce water conditions have re­
sulted in the need for immediate action, the 
commissioner will

(1) order the posting o f a bond by the appli­
cant in an amount considered necessary to com­
pensate prior lawful appropriators o f rec >rd for 
damages sustained as the result o f the realloca­
tion; and

(2) order reallocation o f available water 
among all users; these orders w ill continue in 
effect until an agreement on compensation is 
arrived at as provided in (a) o f this section or 
until the scarce water condition is over. (Eff. 
2/8/67, Reg. 23; am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.150

11-327



•  •
Register 87, October 1983 NATURAL RESOURCES 11 AAC 93.270

11 AAC 93.300

ARTICLE 6. 
ENFORCEMENT

Section r
270. Enforcement 
280. Emergency actions 
290. Commissioner’s orders

11 AAC 93.270. ENFORCEMENT. A viola­
tion o f a provision o f this chapter, a lawful order 
o f the commissioner issued under this chapter or 
AS 46.15, or a term or condition o f a permit or 
certificate issued under this chapter is subject to 
corrective action under secs. 21:10 — 290 o f this 
chapter. (Eff. 12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.180

AS 46.15.100 AS 46.15.250

11 AAC 93.280. EMERGENCY ACTIONS.
(a) I f the commissioner finds that a person is 
causing, engaging in, or maintaining a condition 
or activity that involves the use o f a water re­
source and that presents an imminent or present 
danger to the health, safety or welfare o f the 
people o f the st£:te, or with ihe exception o f 
changes in water quality, to the resource itself, 
the commissioner will, in his discretion

(1) order the person immediately to dis­
continue, abate, or alleviate the condition or 
activity; or

(2) take any other action considered neces­
sary to alleviate the emergency.

(b) The owner o f the property or the operator 
o f the improvement or other condition that 
causes the emerge icy may be held liable for the 
costs associated with remedial action taken 
under this section, including the cost o f any 
work done to make safe a water use structure or 
its appurtenances. I f the person fails to make 
payment within 90 days, costs may be recovered 
by the state from the person in an action in 
superior court. (E lf. 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.180

AS 46.15.080 AS 46.15.250

11 AAC 93.290. COMMISSIONER’S 
ORDERS, (a) In order to protect the public 
interest the commissioner will, in his discretion, 
after notice and hearing, issue a ny o f the follow­
ing orders:

(1) an order prescribing construction and 
other engineering modifications o f works or 
structures but not waiving the responsibility o f 
the applicant to apply for and receive appro­
priate state or federal regulatory permits or 
licenses;

(2) a cease and desist order to any person 
who, by means including free-flowing wells or 
drainage into lower strata underground, wastes 
water without putting it to a beneficial use;

(3) a cease and desist order to any person 
substantially interfering with the appropriation 
o f water the right to which was granted under 
the provisions o f this chapter; and

(4) a cease and desist order to any person 
appropriating water without a permit, including 
uses exempted by 11 AAC 93.920, i f the com­
missioner determines the unauthorized appro­
priation to be adversely affecting the right o f 
prior appropriators or the public interest.

(b) I f he considers it necessary to prevent or 
rectify a violation o f this chapter, the commis­
sioner will obtain a court order authorizing him 
to seize or remove structures or works o f appro­
priation. (Eff. 12/29/79, Reg. 72; am 9/11/83, 
Reg. 87)
Authority: AS 46.15.010 AS 46.15.180

AS 46.15.020 AS 46.15.250

ARTICLE 7.
APPEALS

Section
300. Appeal to the commis^.

11 AAC 93.300. APPEAL TO THE COMMIS­
SIONER. (a) Any person who believes that he 
has been aggrieved by a delegated decision or 
order o f the commissioner may, within 30 days 
after the date that the decision or order was 
mailed or personally served, appeal to the com­
missioner for a modification or reversal o f the 
decision or order.

(b) Before making a decision, the commis­
sioner may order the taking o f additional evi­
dence or the holding o f a hearing i f he deter­
mines that more information is necessary to rule 
on the appeal or i f the appellant requests permis­
sion to present further information. (Eff.
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2/8/67, Reg. 2 3 ;am 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.135

AS 46.15.070(e) AS46.15.180
f

ARTICLE 8.
GENERAL PROVISIONS

Section
910. Orange o f address
920. Exemptions
930. Procedure for the change of

appropriations
940. Procedure on abandonment and

forfeiture
950. Recording o f instruments
960. Disclaimer o f liability
970. Definitions

11 AAC 93.910. CHANGE OF ADDRESS.
(a) All applicants, permit holders, and certifi­
cate holders shall promptly notify the commis­
sioner o f any change o f mailing address. Failure 
by an applicant or permit holder to comply with 
this requirement is sufficient cause for discon­
tinuance o f the water appropriation procedure 
under secs. 40 -  140 o f this chapter and closure 
o f the case file.

(b) Correspondence and notification sent 
under provisions o f this chapter will be sent to 
the last address on file with the commissioner. 
(Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.070 
AS 46.15.120

11 AAC 93.920. EXEMPTIONS. Any person 
using less than a significant amount o f water as 
defined in sec. 970 o f this chapter is not guilty 
o f a misdemeanor for appropriating water with­
out a permit. However, any person using less 
than a significant amount o f water acquires no 
water right or priority unless an application is 
filed and a permit or certificate is !c~’jed in 
accordance with secs. 40 -  140 o f this chapter. 
Water used without a permit or certificate is 
subject to appropriation by others and the use 
o f water without a water right is subject to cur­
tailment in order to supply water to lawful 
appropriators o f record. (Eff. 2/8/67, Reg. 23; 
am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.180

I I AAC 93.930. PROCEDURE FOR THE 
CHANGE OF APPROPRIATIONS, (a) Any
person who desires to change an appropriation, 
including a change in the location o f a take 
point, depth o f taking, nature o f use, or place o f 
use and the addition o f take points, shall apply 
for permission to make the change on a form 
available from the commissioner.

(b) In determining whether a proposed change 
will be approved, the commissioner w ill consider 
its effect on the water rights o f other persons 
and the public interest.

(c) The commissioner will, in his discretion, 
if he determines that the proposed change will 
not adversely affect the water rights o f other 
persons or the public interest, issue a temporary 
permit to make the change. I f any person claim­
ing to be injured by the change files an objection 
within one year after the date the change was 
made, the commissioner will, in his discretion, i f 
it appears necessary to protect the water rights 
o f other persons, or the public interest, tem­
porarily suspend the order permitting the 
change. A fte r notice and hearing, the commis­
sioner w ill, in his discretion, confirm, modify, or 
rescind the order granting the permit. I f no 
objection is filed within one year, the change 
will become permanent, and the commissioner 
will issue an amended permit or certificate to 
represent the water right as changed.

(d) The commissioner will, in his discretion, 
i f he is uncertain as to the effect o f the pro­
posed change on the water rights o f other per­
sons or the public interest, give notice, receive 
objections, and hold a hearing as provided in 
secs. 80. 90, and 110 o f this chapter. The appli­
cation may be granted and the change allowed 
unless an objector siiows that injury will occur 
to a valid water right, or unless the commis­
sioner finds that the proposed change will ad­
versely affect or impair the public interest, or 
that the appropriation proposed to be changed 
has been abandoned or forfeited. A change may 
be granted in part or subjected to conditions in 
order to avoid injury to the water rights of 
other persons or the public interest. The com­
missioner w ill issue an amended permit or cer­
tificate to represent the water right as changed. 
(Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.160 
AS 46.15.185
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11 AAC 93.940. PROCEDURE ON ABAN­
DONMENT AND FORFEITURE, (a) I f the
commissioner has reason to believe that all or 
part o f an appropriation has been abandoned or 
forfeited, he will conduct a preliminary investi­
gation. I f the investigation su, jo rts a finding 
that the beneficial use o f the water has been 
wholly or partially abandoned or forfeited, the 
certificate holder will be notified that the com­
missioner intends to cancel his certificate for 
nonuse to the extent o f the nonuse. The revoca­
tion notice will be sent by certified mail.

(b) The holder has 60 days from the day the 
notice o f revocation was mailed to file objec­
tions to a preliminary determination o f nonuse. 
Upon receipt o f a timely filed objection from 
the holder, the commissioner will, in his discre­
tion, take additional evidence or hold a hearing 
before making a final determination. I f no ob­
jections are filed within the time period, the 
determination becomes final.

(c) Based on all the evidence, the commis­
sioner will make a final determination after the 
close o f the response period or, i f a hearing is 
held, after the close o f the hearing. The holder 
will be notified o f the decision by certified mail 
sent to the last known address on record with 
the division.

(d) An appropriation that is found to be 
abandoned or forfeited under this section re­
verts to the state and the water becomes un­
appropriated. The commissioner will record 
any final determination or decision that declares 
an appropriation abandoned in whole or in part 
at the recorders’ office in the district where the 
appropriation was located. In addition, the com­
missioner will, in his discretion, secure a court 
order for the removal o f the works o f appro­
priation.

(e) In order to implement this section the 
commissioner will, in his discretion, require a 
record o f use to be submitted on a specified 
regular basis. (Eff. 12/29/79, Reg. 72; am 
9/1 1/83, Reg. 87)

Authority: AS 46.15.020 
AS 46.15.140 
AS 46.15.160

11 AAC 93.950. RECORDING OF INSTRU­
MENTS. The holder o f a water right issued

under this chapter shall record his certificate in 
the recorder’s office in the district where the 
appropriation is located to guarantee priority 
against adverse claimants. (Eff. 12/29/79, Reg. 
72; am 9/11/83, Reg. 87)

Authority: AS 46.15.020 
AS 46.15.160 
AS 46.15.170

11 AAC 93.960. DISCLAIMER OF LIAB IL ­
ITY. The State o f Alaska and the department, 
its agents, and employees are not liable for any 
claims arising out o f activities conducted under a 
letter o f entry, permit, or certificate issued 
under this chapter by the holder or owner o f it 
or any third party. Neither this chapter nor any 
letter o f entry, permit, or certificate issued 
under it is intended as a waiver o f sovereign 
immunity. (Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.010 
AS 46.15.020

11 AAC 93.970. DEFINITIONS. Unless the 
context indicates otherwise, in this chapter

(1) "adjudication” means the administrative 
determination o f the validity and amount o f a 
water right and includes the settlement o f con­
flicting claims among competing lawful water 
users o f record;

(2) “ certificate o f appropriation” means an 
instrument granting the owner the right to ap­
propriate water, subject to the terms and condi­
tions contained in it;

(3) “ certificate o f approval” means a certi­
ficate issued by the commissioner for the op­
eration o f a dam or reservoir and listing re­
strictions imposed by the commissioner;

(4) “ commissioner”  means the commissioner 
o f the Department o f Natural Resources or his 
delegate;

(5) “ dam” means any artificial structure, to­
gether with appurtenant works, used for the 
purpose o f impounding water; no obstruction in 
a canal used to raise, lower, or divert water from 
it and no fill or structure determined by the 
commissioner to be designed primarily for high­
way or railroad traffic is considered a dam;
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(6) “ dam owner”  means any corporation 
(whether pubi;c, cooperative or otherwise), 
company, individual, association o f individuals, 
their lessees, trustees, or receivers appointed by 
a court or government agency that owns, con­
trols, operates, maintains, manages, or has 
initiated construction o f a dam or reservoir;

(7) “ declaration o f appropriation” or “ grand­
father right”  means a formal claim to a water 
right acquired by law before July 1, 1966, in 
existence on that date, and filed with the de­
partment within the ’esignated filing period;

(8) “ department” means the Department of 
Natural Resources;

(9) “ division” means the division o f forest, 
land, and water management within the De­
partment o f Natural Resources;

(10) “ ground water” is any water, except 
capillary moisture, beneath the land surface or 
beneath the bed o f a stream, lake, reservoir, or 
other body o f surface water within ihe bound­
aries o f the state, whatever may be the geologic 
formation or structure in which the water 
st. nds, flows, percolates, or otherwise moves;

(11) “ permit to appropriate water” means an 
instrument granting the holder the right, limited 
to a definite period o f time and subject to the 
terms and conditions contained in it, to con­
struct works necessary to the appropriation of 
water and to establish a beneficial use;

(12) “ p rio rity ” as between lawful appro­
priators means that first in time is first in right;

(13) “ public interest”  means public interest 
as determined by the criteria set out in AS 
46.15.080;

(14) “ significant amount o f water” means 
any use o f 5,000 or more gallons o f water in a 
single day from a single source, or the regular 
daily or recurring seasonal use o f 500 or more 
gallons of water per day for 10 days or more 
per year from a single source, or any water use 
that may adversely affect the water rights o f 
other appropriators or the public interest;

(15) “ storage capacity” means the total 
storage capacity in acre-feet at the maximum 
water storage elevation;

(16) “ water storage elevation”  means the 
maximum elevation o f the water surface that 
can be obtained by the dam or reservoir without 
flow in the spillway;

(17) “ well”  means an artificial opening or 
artificially altered natural opening more than 18 
feet in vertical depth below land surface, how­
ever made, by which ground water is sought or 
through which ground water flows under natural 
pressure or is artific ia lly withdrawn, except that 
this definition does not include holes or shafts 
drilled or dug for the purpose o f exploration or 
production o f oil, gas, or valuable minerals un­
less the hole or shaft is actually used for the 
production o f water;

(18) “ certificate o f reservation”  means an 
instrument granting a reservation o f water 
subject to the terms and conditions contained in 
it;

(19) “ instream flow”  means an instantaneous 
flow rate o f water through a stream during speci­
fied periods o f time, from a designated location 
upstream to a designated location downstream, 
required to support an application to reserve 
water for one or more permissible purposes, as 
determined by an appropriate study;

(20) “ reservation o f water”  means to appro­
priate water for maintaining a specified instream 
flow or level o f water at a specified point on a 
stream or water body or in a specified part o f a 
stream or water body for specified periods o f 
time and for one or more permissible purposes,

(21) “ methodology”  means the scientific or 
technical procedures used to quantify water;

(22) “ water body”  means surface water in a 
depression o f land, including intragravel water or 
sloughs, which is supplied from drainage, up- 
wellings, springs, or groundwater;

(23) “ stream”  means any body o f flowing 
water, including a river, creek, tributary, fork,
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and rivulet. (Eff. 2/8/67, Reg. 23; am 12/29/79, 
Reg. 72; am 9/11/83, Reg. 87)
Authority: AS 46.15.020 AS 46.15.133

AS 46.15.040 r AS 46.15.145 
AS 46 15.080

CHAPTER 94.
TRAPPING CABIN CONSTRUCTION 

PERMITS

Article
1. Applicant Qualifications

(11 AAC 94.010-11 AAC 94.030)
2. Conditions o f Permit

( I I  AAC 94.210-11 AAC 94.260)
3. Renewal and Termination

(11 AAC 94.310-11 AAC 94.330)
4. General Provisions (11 AAC 94.410)

ARTICLE 1.
APPLICANT QUALIFICATIONS

Section
10. Application for permit
20. Cabin location
30. Issuance o f permit

11 AAC 94.010. APPLICATION FOR PER­
MIT. (a) Application for a trapping cabin con­
struction permit must be made on a form pro­
vided by the division and must include the 
following:

(1) a declaration that each of up to three 
cabins is needed for the applicant’s operation o f 
an established trapline;

(2) evidence that the applicant has a current, 
valid state trapping license;

(3) evidence o f the applicant’s regular use o f 
the established trapline, such as tax returns 
or fur receipts showing previous income derived 
from trapping, pr official records o f the Depart­
ment o f Fish and Game, or signed statements by 
witnesses or officers o f the Department of Fish 
and Game or the division o f fish and wildlife 
protection o f the Department o f Public Safety;

(4) identification o f the established trapline 
and each cabin site on a United States Geologic 
Survey Map, 1:63360 scale or its equivalent;

(5) an agreement by the applicant to assume 
full responsibility for forest fire protection, the 
cabin structure and area within 150 feet o f it, 
and full liability for any damages resulting from 
his negligence; and

(6) the notarized signature o f the applicant.
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%
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FactSlieefc:
D A M  S A F E T Y , C O N S T R U C T IO N  a n d  

M O D I F I C A T I O N  i n  A L A S K A
Division o f Land and W atar Managamant 

Sap tam bar 1904

WHO IS ULTIMATELY RESPONSIBLE FOR THE SAFETY 
OF DAMS IN ALASKA?

TO WHOM DOES THIS FACT SHEET APPLY?

A n y  p e r s o n  u n d e r t a k i n g  th e  c o n s t r u c t i o n ,  

e n l a r g e m e n t ,  a l t e r a t i o n ,  r e p a i r  or t a k e s  out 

o f  s e r v i c e  a d a m  e i t h e r  10 feet o r  m o r e  in 

h e i g h t  or i m p o u n d i n g  5 0  a c r e - f e e t  or m o r e  o f  

w a t e r ,  m u s t  s u b m i t  t h e  a p p r o p r i a t e  a p p l i c a t i o n  

t o g e t h e r  w i t h  p l a n s  and s p e c i f i c a t i o n s  to the 

S t a t e  o f  A l a s k a ,  D e p a r t m e n t  of N a t u r a l  

R e s o u r c e s ,  D i v i s i o n  o f  L a n d  and W a t e r  

M a n a g e m e n t .  A  " p e r s o n "  i n c l u d e s :

A n  i n d i v i d u a l  

0 P a r t n e r s h i p

A s s o c i a t i o n  

° P u b l i c  o r  p r i v a t e  c o r p o r a t i o n

S t a t e  a g e n c y

S t a t e  p o l i t i c a l  s u b d i v i s i o n

HOW IS THE HEIGHT AMD WATER VOLUME OF A DAM 
MEASURED?

If th e  d a m  is a c r o s s  a w a t e r c o u r s e ,  

its h e i g h t  is m e a s u r e d  v e r t i c a l l y  

f r o m  th e  n a t u r a l  b e d  o f  th e  

w a t e r - c o u r s e  o f  the d o w n s t r e a m  toe  

o f  the  d a m  to the m a x i m u m  s t o r a g e  

e l e v a t  ion.

If the  d a m  is not a c r o s s  a 

w a t e r c o u r s e ,  its h e i g h t  is m e a s u r e d  

f r o m  th e  l o w e s t  e l e v a t i o n  o f  the 

o u t s i d e  l i m i t  o f  th e  d a m  to the  

m a x i m u m  s t o r a g e  e l e v a t i o n .

W a t e r  v o l u m e  is a l w a y s  e x p r e s s e d  b y  the 

a c r e - f o o t  u n i t ,  w h i c h  is the  v o l u m e  t h a t  

w o u l d  c o v e r  o n e  a c r e  to a d e p t h  o f  o n e  foo t. 

S i n c e  w a t e r  v o l u m e ,  r a t h e r  t h a n  l a n d  c o v e r a g e ,  

is the m e a s u r e d  q u a n t i t y ,  a p o n d ,  tw o  f e e t  

d e e p ,  c o v e r i n g  a o n e - h a l f  a c r e  l a n d  a r e a ,  

w o u l d  a l s o  be o n e  a c r e - f o o t  in v o l u m e .  S t a t e  

e n g i n e e r s  w i l l  a s s i s t  i n  d e t e r m i n i n g  t h e  e x a c t  

w a t e r  v o l u m e .

WPiT ARE THE REQUIREMENTS TO BUILD OR 
MODIFY A DAM?

F i l e  a n  " A p p l i c a t i o n  for P e r m i t  to 

C o n s t r u c t  or M o d i f y  a D a m "  that 

i n c l u d e s  c o m p l e t e  p l a n s  and 

s p e c i f i c a t i o n s .  F o r m s  m a y  be 

o b t a i n e d  at t he  D i v i s i o n  o f  L a n d  an d  

W a t e r  M a n a g e m e n t  D i s t r i c t  o f f i c e s  

l i s t e d  o n  the r e v e r s e  s i d e  o f  F a c t  

S h e e t .

T n e  o w n e r  w i l l  be n o t i f i e d  in w r i t i n g  

w h e t h e r  or not c h a n g e s  m u s t  be m a d e .

W h e n  th e  a p p l i c a t i o n  is a p p r o v e d ,  

c o n s t r u c t i o n  m a y  b e g i n .

D u r i n g  c o n s t r u c t i o n ,  the  s t a t e  w i l l  

i n s p e c t  the  w o r k  to m a k e  s u r e  the d a m  is 

b e i n g  b u i l t  a c c o r d i n g  to the  a p p r o v e d  

p l a n s  an d  s p e c i f i c a t i o n s .  W h e n  the d a m  is 

c o m p l e t e d  an d  t he  s t a t e  is s a t i s f i e d  as to 

its s a f e t y ,  the o w n e r  is i s s u e d  a w a t e r  

r i g h t s  c e r t i f i c a t e  t h a t  a l l o w s  h i m  to 

s t o r e  w a t e r  a c c o r d i n g  to c e r t a i n  t e r m s ,  

s u c h  as s p e c i f i e d  w a t e r  lev e l .

A r t i c l e s  2 a n d  3 o f  the A l a s k a  

A d m i n i s t r a t i v e  C o d e  (11 A A C  9 3 . 0 4 0  t h r o u g h  

200) c l e a r l y  d e t a i l  all p r o c e d u r e s  

g o v e r n i n g  the p e r m i t t i n g  p r o c e s s .  C o p i e s  

o f  the c o d e  ar e  a v a i l a b l e  at a n y  D i v i s i o n  

of L a n d  and W a t e r  M a n a g e m e n t  d i s t r i c t  

o f f i c e .

ARE OTHER PERMITS REQUIRED?

In m o s t  c a s e s  w a t e r  r i g h t s  p e r m i t s  a r e  

r e q u i r e d  for a w a t e r  d i v e r s i o n  or 

i m p o u n d m e n t .  T h e s e  m a y  b e  o b t a i n e d  

t h r o u g h  the D i v i s i o n  o f  L a n d  and  W a t e r  

M a n a g e m e n t ' s  d i s t r i c t  o f f i c e s  in y o u r  

a r e a .  T h e  p e r m i t  i t s e l f  is not a w a t e r  

r i g h t ,  b u t  is i s s u e d  to c o v e r  the  p e r i o d  

o f  d e v e l o p i n g  the  w a t e r  s o u r c e  and 

c o n s t r u c t i n g  th e  d a m .  O n c e  u s e  o f  t he d a m  

b e g i n s ,  a n d  w a t e r  q u a n t i t y  a c t u a l l y  u s e d  

is e s t a b l i s h e d ,  a c e r t i f i c a t e  of 

a p p r o p r i a t i o n  c a n  t h e n  be i s s u e d .  T h i s  

c e r t i f i c a t e  is t h e  l e g a l  d o c u m e n t  w h i c h  

a c t u a l l y  c o n v e y s  the  w a t e r  r i g h t s .

O l d  E n g l i s h  c o m m o n  law, o n  w h i c h  o u r  l e g a l  

s y s t e m  is b a s e d ,  h o l d s  tha t the c a p t u r e  of 

w a t e r  in i t s e l f  is a h a z a r d o u s  a c t i v i t y .  

T h e r e f o r e ,  w h o e v e r  c a p t u r e s  the w a t e r  is 

l i a b l e  f or  a n y  d a m a g e s  c a u s e d .  In a l m o s t  all 

c a s e s ,  the  d a m  o w n e r  is r e s p o n s i b l e .



WHAT OTHER AGENCIES NIGHT REQUIRE PERMITS AND 
COORDINATION?

0 D e p t ,  o f  Env i. m e n t a l  C o n s e r v a t i o n

* A l a s k a  D e p t ,  o f  F i s h  a nd G a m e

° U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e

U . S .  C o r p s  o f  E n g i n e e r s

° F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n

U . S .  F o r e s t  S e r v i c e

L o c a l  G o v e r n m e n t s

HOW MUCH ARE PERMIT PEES?

T h e  fee  f o r  a p e i m i t  to a l t e r  o r  r e p a i r  an 

e x i s t i n g  d a m  is b a s e d  o n  an e s t i m a t e  m a d e  by 

t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  o f  the  

c o s t s  o f  i n s p e c t i o n s  to be m a d e .  T h e  fee  for 

a p e r m i t  to c o n s t r u c t  a n e w  d a m  is b a s e d  o n  

t h e  p r o p o s e d  s t o r a g e  c a p a c i t y .  F o r  a p e r m i t  

to e n l a r g e  a n  e x i s t i n g  d a m  a nd s t o r a g e  

r e s e r v o i r ,  t h e  fee is b a s e d  o n  the  p r o p o s e d  

i n c r e a s e  i n  s t o r a g e  c a p a c i t y .  T h e  fee 

s c h e d u l e  is f o u n d  in the A l a s k a  A d m i n i s t r a t i v e  

C o d e  (11 A A C  9 3 . 2 0 0 )  a nd  r a n g e s  f r o m  a m i n i m u m  

o f  $ 2 5 0  for 50 a c r e - f e e t  to a m a x i m u m  of 

$ 5 , 0 0 0  f o r  2 6 , 6 6 6  a c r e - f e e t .

DOES THE STATE PERFORM SAFETY INSPECTIONS?

Y e s ,  in a n  e f f o r t  to p r o t e c t  the  p u b l i c  f r o m  

p r e s e n t  or f u t u r e  h a z a r d s  r e l a t e d  to the 

s t o r a g e  o f  w a t e r ,  th e  s t a t e  p r o v i d e s  t e c h n i c a l  

a s s i s t a n c e  to o w n e r s  and c o n d u c t s  p e r i o d i c  

i n s p e c t i o n  o f  d a m s .

CAN THE STATE TAKE ACTION TO CORRECT 
UNSAFE DAMS?

A l a s k a  m a i n t a i n s  a s t a t e w i d e  i n v e n t o r y  o f  

d a m s  and c l a s s i f i e s  t h e m  a c c o r d i n g  '.o h o w  

o f t e n  t h e y  s h o u l d  b e  i n s p e c t e d  b a s e d  o n  

h e i g h t ,  s i z e  of r e s e r v o i r ,  and l o c a t i o n  in 

r e l a t i o n  to p o p u l a t i o n  and  p r o p e r t y .

S h o u l d  it be d e t e r m i n e d  that the s t r u c t u r e  

is u n s a f e ,  the  s t a t e  h a s  a u t h o r i t y  to 

r e q u i r e  th at the o w n e r  c o r r e c t  the u n s a f e  

c o n d i t i o n .  T h e  o w n e r  is r e s p o n s i b l e  for 

the s a f e  o p e r a t i o n  and m a i n t e n a n c e  of the 

d a m  in all  c a s e s .

A d d i t i o n a l  i n f o r m a t i o n  a v a i l a b l e  fo r  

c o n s t r u c t i o n  o f  d a m s  or d e v e l o p m e n t  of 

m i c r o - h y d r o  e n e r g y  m a y  b e  o b t a i n e d  f r o m  

th e  f o l l o w i n g  s o u r c e s :

D i v i s i o n  o f  L a n d  and  W a t e r  M a n a g e m e n t

U . S .  S o i l  C o n s e r v a t i o n  S e r v i c e

G u i d e l i n e s  for  th e  D e s i g n  and 

C o n s t r u c t i o n  o f  S m a l l  E m b a n k m e n t  D a m s  

D i v i s i o n  c f  S a f e t y  of D a m s  

P .O. B o x  3 88

S a c r a m e n t o ,  C a l i f o r n i a  9 5 8 0 2

D e s i g n  o f  G r a v i t y  D a m s  

U . S .  De p t ,  o f  th e  I n t e r i o r  

B u r e a u  o f  R e c l a m a t i o n  

1376  D e n v e r  F e d e r a l  C e n t e r  

D e n v e r ,  C o l o r a d o  8 0 2 2 5

H y d r o e l e c t r i c  C o m m e r c i a l i z a t i o n  K i t  

S t a t e  o f  A l a s k a

D i v i s i o n  of C o m m u n i t y  D e v e l o p m e n t  

9 4 9  E. 3 6 t h  S t r e e t ,  4 t h  F l o o r  

A n c h o r a g e ,  A l a s k a  9 9 5 0 8

DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF LAND AND WATER MANAGEMENT 
DIVISION, DISTRICT AND AREA OFFICES

D i v i s i o n  o f  L a n d  a n d  W a t e r  M g m t .  

5 5 5  C o r d o v a  S t r e e t ,  4 t h  F l o o r  

P o u c h  7 - 0 0 5

A n c h o r a g e ,  A l a s k a  9 9 5 1 0  

P h o n e :  2 7 6 - 2 6 5 3

N o r t h c e n t r a l  D i s t r i c t  

4 4 2 0  A i r p o r t  W a y  

F a i r b a n k s ,  A l a s k a  9 9 7 0 1  

P h o n e :  4 9 7 - 2 2 4 3

S o u t h c e n t r a l  D i s t r i c t  

3 6 0 1  C S t r e e t ,  10t h F l o o r  

P o u c h  7 - 0 0 5

A n c h o r a g e ,  A l a s k a  9 9 5 1 0  

P h o n e :  2 7 6 - 2 6 5 3

M a t - S u  A r e a  O f f i c e  

C e n t u r y  P l a z a ,  S u i t e  2 0 2  

P .O. B o x  8 7 4 0 0 8  

W a s i l l a ,  A l a s k a  9 9 6 8 7  

P h o n e :  37 6  -4595

S o u t h e a s t e r n  D i s t r i c t  

4 0 0  W i l l o u g h b y  A v e n u e  

P o u c h  M A

J u n e a u ,  A l a s k a  9 9 8 1 1  

P h o n e :  4 6 5 - 3 4 0 0



BY THE RULES COMMITTEE BY
1 IN THE SENATE REQUEST OF THE GOVERNOR

2 SENATE BILL NO. 95

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to supervision of safety of dams and

7 reservoirs; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 11.56.800(a) is amended to read:

10 (a) A person commits the crime of making a false report if the

11 person knowingly

12 (1) gives false information tc.< a peace officer with the

13 intent of implicating another in a crime;

14 (2) makes a false report to a peace officer that a crime

15 has occurred or is about to occur; [OR]

16 (3) makes a false report or gives a false alarm that a fire

17 or other incident dangerous to life or property calling for an emer-

18 gency response has occurred or is about to occur; or

19 (4) makes a false report to the Department of Natural

20 Resources

21 17.010 -- 46.1

22 * Sec. 2. AS 46 is amended by adding a new chapter to read:

23 CHAPTER 17. SUPERVISION OF SAFETY OF DAMS AND RESERVOIRS.

24 Sec. 46.17.010. PURPOSE. It is the purpose of this chapter to

25 provide for the regulation, supervision, and periodic inspection by

26 the department of privately or state owned dams, reservoirs, and

27 appurtenant works in order to ensure that the design, construction,

28 enlargement, alteration, repair, maintenance, operation, and removal

29 of dams and reservoirs is consistent with the protection of life and

Introduced: 1/25/85
Referred: Resources, Judiciary

and Finance
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p ro p e r ty .

Sec. 46.17 .020 . ADMINISTRATION AND STAFFING. The supe rv is io n o f 

the sa fe ty o f dams o r re s e rvo irs is  the re s p o n s ib i l i t y  o f the .depar t u 

•want. The -depa rtment s h a ll employ a lice n sed and q u a l i f ie d  eng ineer, 

experienced in  the design and co n s tru c tio n o f dams and re s e rv o irs , and 

o th e r employees necessary fo r perfo rm ing the d u t ie s o u t lin e d  in  th is
VAAiMIS V IOIaI/C

chap te r. The depa-r-t-ment- may con tra c t w ith  eng inee ring consu lta n ts not 

employed by the s ta te  when necessary to a s s is t in  the performance o f 

i t s  d u tie s under th is  chapte r.
OOvW-iMI

Sec. 46.17 .030 . REGULATIONS AND ORDERS. The department s h a ll 

adopt re g u la tio n s and issue orders necessary fo r ca rry in g  out the 

p ro v is io n s o f th is  chapte r.

Sec. 46.17 .040 . APPROVAL REQUIRED. (a ) Except in  the p e r fo r ­

mance o f ro u tin e  maintenance and ope ra tions no t a f fe c t in g  s tru c tu re  

s a fe ty , no person may co n s tru c t, en la rge , re p a ir , a l t e r , remove, 

m a in ta in , opera te or abandon a dam or re s e rv o ir w ith o u t the approva l
cc> IMMAI5 41

o f the depar tm en t.

(b ) The owner o f a dam or re s e rv o ir th a t was cons truc ted o r was 

in  ope ra tio n be fo re the e ffe c t iv e  date o f th is  Act s h a ll f i l e  an
i SS iOiaJ S

a p p lic a t io n  w ith  the depa r tment fo r the app rova l o f the dam or re s e r-
CClA*wvA.l$

v o i r , in  accordance w ith  re g u la tio n s adopted by the depar t ment.

(c ) Noth ing in  th is  chapter exempts an a p p lic a n t under th is  

se c tio n from the requirements o f o th e r s ta tu te s .

Sec. 46.17 .050 . INSPECTIONS. The department s h a ll in spe c t a t 

le a s t once every f iv e  years every dam and re s e rv o ir sub je c t to th is  

chap te r. Upon re c e ip t o f a w r it te n  com p la in t a lle g in g  th a t the person 

o r p ro p e rty o f the complainant is  endangered by the c o n s tru c t io n , 

enlargement, re p a ir , a lte ra t io n , maintenance, o r ope ra tio n o f a dam o r
ybvJir/'

re s e rv o ir , the department s h a ll p h y s ic a l ly  in spec t the dam o r 
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I s  t'tM  5
C\.i|

reservoir, unless the data, records, and inspection reports on file
rov̂ w\'VjicMlW''

with the depart;roerrt are adequate to determine that the complaint has.

no foundation. _____ _____

In taking any
( At-hCfi

r— employees mayy ̂  ĵ_

 ̂ enter the dam or reservoir premises as may be necessary. J

Sec. 46.17.070. DETERMINING DANGER. In determining whether a

Sec. 46.17.060. ENTRY UPON PRIVATE PROPERTY/
i’1’ J Oud/V /

action under this chapter, the

dam or reservoir or proposed dam or reservoir constitutes or w-'uld

constitute a danger to life or property, the department shall, at a

minimum, consider the possibility that the structural integrity of the 

dam or reservoir might be endangered by overtopping, seepage, settle­

ment, erosion, cracking, earth movement, earthquakes, or the failure
C-c ^a m i i ov^c

of bulkheads, flashboards, gates, or conduits. If the department
"fUjL «■»***'<'

determines that the dam or reservoir is unsafe, de— shall order the 

owner to take action the department considers necessary to ensure the

protection of life and property.

Sec. 46.17.080. INJUNCTION AND DAMAGES. With the assistance of
CZfQ w. t 5 $ to

the attorney general, the department may see., an injunction and dam­

ages in the enforcement of its orders or the provisions of this chap­

ter.
dQt/VAfVA !>$10 vOsS

Sec. 46.17.090. JUDICIAL REVIEW. A final action of the ‘depart-^

•raentr under this chapter is subject to judicial review as provided in 

the Administrative Procedure Act, AS 44.62.

Sec. 46.17.100. VIOLATION OF THIS CHAPTER IS A MISDEMEANOR. A 

person who knowingly violates a provision of this chapter, or knowing­

ly violates the terms of an approval, order, regulation, or require-

ment of the department made under this chapter, or knowingly ob-
c_c> 6

structs, hinders, or prevents the derpaxfntentJ-s— agent-s— or— employees-

from performing duties under this chapter, is guilty of a class A
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1 misdemeanor; upon conviction, the person is punishable by imprisonment

2 under AS 12.55.135(a), or by a fine of not more than $10,000, or by

3 both. Each day that a violation continues constitutes a separate

4 offense.

5 Sec. 46.17.110. OTHER GOVERNMENT AGENCIES. (a) A municipal

6 corporation organized under AS 29 may not regulate, supervise, in-

7 spect, or provide for the regulation, supervision, or inspection of a

8 dam or reservoir in this state, or provide for the construction,

9 maintenance, operation, or removal or abandonment of them, or limit

10 the size of a dam or reservoir or the amount of water that may be

11 stored in them, if its action would conflict with the powers and

12 duties vested in the department. The department may enter into co-

13 operative agreements with municipal corporations and other state and

14 federal agencies to effectuate the purpose of this chapter.

15 (b) This chapter does not apply to a federally owned or operated

16 dam or reservoir.

17 (c) Nothing in this chapter affects the powers of the Department

18 of Environmental Conservation or the Department of Fish and Game.

19 Sec. 46.17.120. ACTION AGAINST STATE FOR DAMAGES. No person may

20 bring an action against the state,[ che~~’eapa-rtment=r̂ otg-— agents— er— em—

21 ployees of the state, for the recovery of damages caused by the par-

22 tial or total failure of a dam or reservoir, or by the operation of a

23 dam or reservoir, or by an act or omission in connection with any of

24 the following:

25 (1) approval of the construction of a dam or reservoir, or

26 approval of flood-handling plans during or after construction;

27 (2) issuance or enforcement of orders relating to mainte-

28 nance or operation of the dam or reservoir;

29 (3) control or regulation of the dam or reservoir;
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\

(4) measures taken to protect against failure of the dam or 

reservoir during an emergency; or

(5) investigations or inspections authorized under this

chapter.

Sec. 46.17.130. DUTIES OF OWl'ER. Nothing in this chapter re­

lieves an owner of a dam or reservoir of the duties or liabilities

incident to the ownership or operation of the dam or reservoir.

Sec. 46.17.900. DEFINITIONS. In this chapter, unless the con­

text requires otherwise,

(1) "alterations" or "repairs" means only those alterations 

or repairs which may directly affect the safety of the dam or reser-

voir, as determined by the depa-r-femant;

(2) "appurtenant works" inrludes structures such as 

spillways, either in a dam or separate from it; a reservoir and its 

rim; low level outlet works; and water conduits such as tunnels,

pipelines, or penstocks, whether running through the dam or through

its abutments;

( z j  "dam" includes any artificial barrier and appurtenant

works which may impound or divert water and (A) which has or will have 

an impounding capacity at maximum water storage elevation of 50 acre- 

feet or more, or (B) which is or will be 10 feet or more in height

measured from the lowest elevation at the downstream toe of the arti­

ficial barrier to the crest elevation of the barrier but excluding any

spillway; „ k p . ,
-? Coi*a*v\av$itov&r o r  I

 ---- (/f) "-department,” means th^ Depaicment of Natural Resources;

"enlargement" means an alteration to an existing dam or 

reservoir which raises or is capable of raising the water storage 

elevation of the water, or which increases the quantity of water 

impounded by the dam or reservoir;

-5- SB 95



1 ( 6 )  "o w n e r"  m eans a  p e r s o n  who o w n s , c o n t r o l s ,  o p e r a t e s ,

2 m a i n t a i n s ,  m a n a g e s , o r  p ro p o s e s  t o  c o n s t r u c t  a  dam o r  r e s e r v o i r ,  and

3 i n c lu d e s  t h e  f o l l o w in g :

4 (A )  t h e  s t a t e  and  i t s  a g e n c ie s  an d  p o l i t i c a l  s u b d i v i -

5 s i o n s ;

6 ( B )  a  p u b l i c  u t i l i t y ;  an d

7 (C )  t h e  a p p o in t e d  o r  a u t h o r i z e d  a g e n t s ,  e m p lo y e e s ,

8 l e s s e e s ,  r e c e i v e r s  o r  t r u s t e e s  o f  a n y  o w n e r ;

9 ( 7 )  " p e r s o n "  m eans th e  sam e a s  i n  AS 0 1 .1 0 .0 6 0 ,  a n d , i n

10 a d d i t i o n ,  i n c lu d e s  th e  s t a t e  an d  i t s  a g e n c ie s  a n d  p o l i t i c a l  s u b d i v i -

11 s i o n s ;

12 ( 8 )  " r e s e r v o i r "  m eans a n y  b a s i n  a p p u r t e n a n t  to  a  d am , w h ic h

13 m ay im p o und  w a t e r .

14 *  S e c .  3 .  T h i s  A c t  t a k e s  e f f e c t  im m e d ia t e ly  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

15 1 0 . 0 7 0 ( c ) .
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DAM SAFETY

WHAT IS DAM SAFETY?

Dam sa fe ty is  a comprehensive program to p ro te c t l iv e s , p ro pe rty , and n a tu ra l 
resources placed a t r is k  by the c o n s tru c t io n  o f a dam.

Proposed dams are te c h n ic a lly  reviewed and approved p r io r to c o n s tru c t io n . 

E x is t in g  dams rece ive re g u la r p e r io d ic  in sp e c tio n s fo r s a fe ty .

WHAT IS THE STATE'S RESPONSIBILITY FOR DAM SAFETY?

The S ta te o f AlasK.a, under i t s  p o lic e  powers to p rov ide fo r p u b lic s a fe ty , is  
re spons ib le fo r re g u la t io n  o f n o n -fe d e ra l dams.

WHAT IS DNR'S AUTHORITY TO REGULATE DAMS?

'  AS 46.15, A laska Water Use Act

11 AAC 93, Dam Sa fe ty and C on s tru c tio n

IS THIS AUTHORITY ADEQUATE TO PROVIDE FOR A COMPREHENSIVE DAM SAFETY PROGRAM?

Th-» presen t s ta tu to r y  and re g u la to ry  a u th o r i t ie s  are not c le a r and do not 
p rov ide fo r a comprehensive dam sa fe ty program which w i l l  adequate ly p ro te c t 
l iv e s , p ro p e r ty , and n a tu ra l resou rces .

Proposed le g is la t io n  has- been sent to the Governor p ro v id in g fo r a 
comprehensive dam sa fe ty law fo r A laska based on the Un ited S ta tes Committee 
on Large Dams' Model S ta te Dam Sa fe ty Law.

WHAT ARE THE MAJOR PROVISIONS OF THE PROPOSED BILL?

Makes DNR re spo n s ib le fo r the su p e rv is io n o f sa fe ty o f dams. -Z -

Requires DNR app rova l fo r c o n s tru c t io n , re p a ir or m o d if ic a t io n  o f a dam. Z . b Z  I 3  ;

Requ ires DNR to in spe c t dams a t le a s t every f iv e  yea rs . ^

Gives DNR a u th o r ity  to en te r p ro pe rty on which the dam is  loca ted fo r ■? A
in s p e c t io n . U f

P ro te c ts the s ta te  from l i a b i l i t y  as a re s u lt o f in s p e c tio n and re g u la to ry fq  /ncXj! ( 9 '
fu n c t io n s . J

Makes i t  a crime to re p o r t fa ls e  in fo rm a tio n  to DNR concern ing the co n d it io n  
o f a dam.

<- lC ‘
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'  Dams are cons tru c ted by:

1) m u n ic ip a l i t ie s

2) p r iv a te  in d iv id u a ls

3) in d u s try  and m iners

4) A laska Power A u th o r ity

5) fe d e ra l agencies

6) aquacu ltu re a sso c ia tio n s 

'  Dams are used fo r :

1) p u b lic and in d u s t r ia l wa te r su p p lie s

2) h y d ro e le c t r ic  power

3) flo o d  c o n tro l

4) re c re a t io n

HOW MANY DAMS ARE THERE IN ALASKA AND WHO REGULATES THEM?

There are 177 dams c u r re n t ly  on the A laska Dam In v e n to ry .

1) 55 are very sm a ll dams re g u la te d under DNR wate r r ig h ts  procedures

2) 122 come under the c r i t e r i a  fo r scheduled dam sa fe ty in s p e c tio n s

a) 20 o f these are regu la te d by FERC co o p e ra t iv e ly w ith  DNR

b) 102 are regu la te d e x c lu s iv e ly  by DNR 

WHO IS LIABLE FOR DAMAGE CAUSED BY A DAM?

The owner o f the dam is  l ia b le  fo r the damage.

WHAT IS THE HISTORY OF THE DAM SAFETY PROGRAM IN ALASKA?

During the la te  1970's and e a r ly  1980, the Corps o f Engineers developed an 
in v e n to ry  and performed seve ra l Phase I  ( v is u a l ) in s p e c tio n s on non -fe d e ra l 
dams.

W H O  C O N S T R U C T S  D A M S  I N  A L A S K A  A N D  F O R  W H A T  P U R P O S E ?

I n  1981, D N R  t o o k  o v e r  the r e g u l a t i o n  of n o n - f e d e r a l  d a m s .

- 1 0 -



Techn ica l Engineer, Range 21 —  f u l l  tim e 

Eng inee ring A s s is ta n t I I ,  Range 16 —  f u l l  tim e 

H yd ro lo g is t I ,  Range 14 —  p a r t time

N a tu ra l Resource Manager I I I ,  Range 22 —  p a r t tim e (gene ra l su p e rv is io n )

WHAT ARE SOME OF THE FUNCTIONS OF THE DAM SAFETY PROGRAM?

'  Sa fe ty in sp e c tio n s o f dams.

Maintenance o f a dam in v e n to ry .

Review and app rova l o f new dams and m o d if ic a t io n s o r re p a irs o f e x is t in g  dams 

'  Techn ica l ass is tance to owners.

WHAT ARE SOME OF THE RECENT MAJOR ACCOMPLISHMENTS OF THE DAM SAFETY PROGRAM?

Sa fe ty in sp e c tio n s completed under p ro fe s s io n a l se rv ice s co n tra c ts f o r  8 dams

Contrac ts le t fo r the sa fe ty in s p e c t io n  o f an a d d it io n a l 13 dams du r in g 
FY "85 .

Development o f proposed dam sa fe ty le g is la t io n .

'  Membership in  the A sso c ia tio n of S ta te Dam Sa fe ty O f f ic ia ls .

WHAT ARE THE FREQUENCIES PROPOSED FOR PERIODIC DAM SAFETY INSPECTIONS?

'  Three years fo r h igh and s ig n i f ic a n t hazard dams.

'  F ive years fo r low hazard dams.

WHO WILL DO THE INSPECTIONS AND WHAT DO THE INSPECTIONS COST?

'  High and s ig n i f ic a n t hazard dams w i l l  be inspec ted by c o n tra c t in g  w ich 
eng inee ring co n su lta n ts a t app rox im a te ly $8,000 per dam. (The n a t io n a l 
average is  $10,000 per dam.)

Low hazard dams w i l l  be inspec ted by DNR s t a f f  a t app rox im a te ly $4,000 per 
dam. (T h is in c lu d es persona l s e rv ic e s . )

WHAT ARE RECENT BUDGET FIGURES FOR THE DAM SAFETY PROGRAM?

FY 84 133.7 (40 .0 con tra c ted in s p e c t io n s )

W H A T  P E R S O N N E L  A R E  A S S I G N E D  T O  T H E  D A M  S A F E T Y  P R O G R A M ?

F Y  85 2 1 6 . 3  ( 1 3 8 . 7  c o n t r a c t e d  i n s p e c t i o n s )
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DNR LEGISLATIVE STAFF BRIEFING 
JANUARY 1935

BRIEFING TOPIC: WATER RIGHTS AND DAM SAFETY

DATE AND TIME: F r id a y , February 1, 1985, 2 :0 0 -2 :3 0 p.m.

DIVISION CONTACT (Name and phone): L. A. D u tto n , C h ie f, Water Management,
D iv is io n  o f Land and Water Management, 265-4317

OTHER DNR STAFF PRESENT (Names and phones):

BRIEFING OUTLINE (N a rra t iv e  and f ig u re s ) :

I .  Water A p p ro p r ia tio n s

Most o f the resources under DLWM's Water Management programs are 
comm itted to the a d ju d ic a t io n  o f wate r r ig h ts  a p p lic a t io n s which inc lude 
a broad range o f uses such as: a s in g le  fam ily home using up to 500
g a llo n s a day; a m un ic ipa l p u b lic wate r supp ly using m il l io n s  o f ga llo n s 
a day; a seasonal seafood ope ra to r us ing la rg e q u a n t it ie s  o f w a te r; an 
impoundment fo r e le c t r ic  g en e ra tio n ; a p la ce r m in ing ope ra tio n ; and an 
agency req ue s tin g a minimum flow  on a stream to guarantee the ex is tence 
o f a salmon run .

A laska is  expe rien c in g wate r shortages and wate r con tam ina tion in  many 
a reas . Notab le examples are Eagle R iv e r , Anchorage H i l ls id e , Fa irbanks , 
Chena Ridge at Fa irbanks , Mendenhall V a lle y near Juneau, W a s illa , and 
the North Slope.

Ins tream flo w  re s e rv a tio n s assure enough wa te r e x is ts  in  a stream or 
lake fo r f is h  and w i l d l i f e ,  re c re a t io n , n a v ig a t io n , and water q u a l i t y . 
These re s e rv a tio n s w i l l  become more im po rta n t as c o n f l ic t s  a r is e  from 
resou rce development. A re s e rv a t io n  is  being ad ju d ica ted fo r the Te rro r 
R ive r salmon as a re s u lt o f the T e rro r Lake hydro p ro je c t .

Concerns ra is e d by p r io r a p p ro p r ia to rs and the gene ra l p u b lic about 
wa te r shortages and water a llo c a t io n  problems are on the r is e  
s ta te w id e . Water shortages experienced by homeowners in  Eagle R ive r 
du rin g the 1984 summer exem p lify the problems. P r io r a pp ro p ria to rs in 
Homer, North Kena i, Juneau's Auke Bay, and Anchorage 's H i l ls id e  area

1



D N R  L E G I S L A T I V E  S T A F F  B R I E F I N G ,  c o n t i n u e d

B r i e f i n g  T o p i c :  W a t e r  R i g h t s  a n d  D a m  S a f e t y

have vo iced com p la in ts o f in te r fe re n c e  w ith th e i r wate r r ig h ts  and water 
supp ly . O b je c tio n s from the p u b lic  n o tic e  o f proposed a p p ro p r ia tio n s fo r 
m ajo r su b d iv is io n s and developments are in c re a s in g s ta tew ide from p r io r 
a p p ro p r ia to rs and the gene ra l p u b l ic . P r iv a te  c i t iz e n s  are having d i f f i c u l t y  
q u a n t ify in g  and app ly ing fo r re s e rv a tio n s fo r instreara wate r use, due la rg e ly  
to  the la c k o f bas ic ground w a te r, su rfa ce w a te r, and wate r q u a l i t y  d a ta . 
F in a l ly , as in te re s t in  water supp ly and water r ig h ts  inc reases , com p la in ts 
from a l l se c to rs are being vo iced to a d ju d ic a te wate r r ig h ts  in  a more t im e ly 
manner.

C a se file  S ta tus

No. o f F ile s FY '84

New A p p lic a t io n s 934

A p ln 's Processed 1211

A p ln 's Pending 702

FY '85 Year to Date 
as o f 11/30/84

New A p p lic a t io n s 730

A p ln 's Processed 668

A p ln 's Pending 869
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D N R  L E G I S L A T I V E  S T A F F  B R I E F I N G ,  c o n t i n u e d

B r i e f i n g  T o p i c :  W a t e r  R i g h t s  a n d  D a m  S a f e t y

I I .  Federa l Reserved Water R ights

Fede ra l Reserved wate r r ig h ts  may e x is t wherever the re is a fed e ra l 
re s e rv a t io n  —  e .g . , a m i l i t a r y  base or a n a tio n a l fo re s t , park, or 
w i l d l i f e  re fu g e . These r ig h ts  must be ad jud ica ted to assure an 
e q u ita b le  a llo c a t io n  o f a v a ila b le  water supples among a l l 
a p p ro p r ia to rs . Federal law (McCarren Amendment) prov ides fo r the 
a d ju d ic a t io n  o f fe d e ra l reserved r ig h ts  in  s ta te  c o u r t .

The proposed le g is la t io n  amending and expanding the Alaska Water Use 
Act (AS 46 .15 ) w i l l p rov ide fo r the e f f i c ie n t and o rd e r ly  a d ju d ic a t io n  
o f fe d e ra l reserved water r ig h ts  in s ta te  su p e r io r c o u r t , and 
a dm in is tra t iv e  a d ju d ic a t io n  o f non -fe de ra l wate r r ig h ts  fo r a 
h yd ro lo g ic bas in when shortages occu r.

In d ia n R ive r near S itk a is the f i r s t  fe d e ra l reserved water r ig h t 
a d ju d ic a t io n  s ta r te d  in  the s ta te  and the on ly one underway. There are 
few in vo lved p a r t ie s  and on ly su rface water is being used so the 
a d ju d ic a t io n  should not be a complex one.
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D N R  L E G I S L A T I V E  S T A F F  B R I E F I N G ,  c o n t i n u e d

B r i e f i n g  T o p i c :  W a t e r  R i g h t s  a n d  D a m  S a f e t y

I I I .  Water Resource P lann ing

To assure th a t water resources re ce ive s a pp ro p ria te co n s id e ra tio n in 
the s ta te 's  o v e ra l l land and resou rce p lann ing e f f o r t s , the Water 
Management Sec tion o f DLWM p a r t ic ip a te s  in  the development o f 
s ta tew id e , re g io n a l, and management p la n s . The p lann ing process 
serves as the mechanism whereby wa te r re la te d  issues and c o n f l ic ts  
are adressed; and p o l ic ie s  g u id in g fu tu re  wa te r managment are 
proposed. C oo rd in a tio n is  p rov ided between DNR's Regional O ff ic e  
wa te r s t a f f s , o th e r government agenc ies , and DLWM's Resource 
A llo c a t io n  Sec tion (th e p la nn ing o f f ic e )  fo r p lan in p u t and rev iew . 
Water use da ta is  prov ided fo r in c lu s io n  in  the p lans as pa rt o f the 
resou rce a n a ly s is .

The Water Management Sec tion co o rd in a te s DLWM's rev iew o f the 
D iv is io n  o f G eo log ica l and Geophysica l Surveys ' "AWARE 5-Year P lan ". 
The p lan p r io r i t i z e s  and schedules DGGS's h yd ro lo g ic s tud ie s and 
wa te r resources e va lu a tio n  p ro je c ts  fo r p ro v id in g  DLWM's water 
resou rce managers w ith  in fo rm a tio n  e s s e n t ia l to water resouxcc 
p lann ing and management. Each DNR re g io n a l o f f ic e  wate r s t a f f meets 
a nn ua lly w ith  Water Management and DGGS re p re s e n ta tiv e s to rev iew , 
• ' r i o r t i z e , and schedule wa te r resou rce s tu d ie s proposed in the AWARE 
p la n .

The A laska Water Use Data System, a p a r t o f the wate r resource 
p lann ing e f f o r t ,  is a jo i n t  DNR-USGS e f f o r t  to c o l le c t water use data 
s ta tew ide to determ ine e x is t in g  le v e ls  and types of water use. This 
da ta w i l l  u lt im a te ly  be used to p ro je c t wa te r demands which w i l l be a 
va lu a b le p lann ing to o l fo r fu tu re  wa te r management and the 
id e n t i f ic a t io n  o f s ite s  s u ita b le  fo r se ttlem en t and development.

W hile a ttem p tin g to c o l le c t w a te r use da ta , the Water Management 
S ec tio n has encountered re lu c ta n ce and poor response from severa l of 
the p u b lic  wa te r s u p p lie rs . Consequen tly , wa te r use da ta is  sketchy
o r la c k in g  fo r many areas. I t  is  e s s e n t ia l th a t the s ta te ob ta in
th is  in fo rm a tio n  fo r the purposes o f d e te rm in in g fu tu re  water demands 
and management, and to a s s is t in  se ttlem e n t and development s i t in g s . 
Poor p u b lic  response is  a t t r ib u te d  to not unde rs tand ing the p ra c t ic a l 
b e n e f its  th a t comprehensive wa te r use da ta and ana ly s is can p ro v id e . 
Increased d ir e c t con ta c t w ith  p u b lic  wa te r s u p p lie rs and b e t te r 
in fo rm in g lo c a l c i t iz e n s , th rough p u b lic  meetings and use o f 
p u b lic a t io n s  and the media, is  needed to improve the p u b lic 's
unde rs tand ing o f the wate r use da ta program.
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D N R  L E G I S L A T I V E  S T A F F  B R I E F I N G ,  c o n t i n u e d

B r i e f i n g  T o p i c :  W a t e r  R i g h t s  a n d  D a m  S a f e t y

IV . Western S ta tes Water Council

A laska became a fu ll-m em ber o f the Western S ta tes Water Council in 
J u ly 1984. The C o u u t il , whose membership in c lu d es 13 s ta te s west o f 
the M is s is s ip p i, is an arm o f the Western Governors A sso c ia tio n and 
p ro v id es an im po rta n t forum fo r e s ta b lis h in g  un ifo rm  s ta te s ' p o s it io n s 
on fe d e ra l wate r re la te d  le g is la t io n  and fo r d ea lin g w ith  fe d e ra l 
agenc ies . The Counc il p rov ides numerous o th e r se rv ice s in c lu d in g  a 
source fo r water management in fo rm a tio n , a le g a l re p o s ito ry  fo r water 
cases, and hos ts va r io u s wa te r re la te d  sem inars and symposiums. The 
Counc il meets q u a r te r ly  in  Janua ry , A p r i l , J u ly , and October.

In  a d d it io n  to the gove rno r, who serves as an e x - o f f ic io  member, each 
s ta te  is  e n t i t le d  to th ree re p re s e n ta tiv e s appo in ted by and se rv ing at 
the p leasu re o f the gove rno r. A la ska 's re p re s e n tt iv e s , a lthough not 
ye t fo rm a lly  appo in ted , are expected to be A tto rn e y General Norman C. 
Gorsuch, Department o f Law; Commissioner R ichard A. Neve ', Department 
o f Environm en ta l C onse rva tion ; and Commissioner Esther C. Wunnicke, 
Department o f N a tu ra l Resources.

At the presen t tim e , DLWM's Water Management Section w ith in  DNR plays 
a co o rd in a tin g  ro le  in  m a in ta in in g A la ska 's membership and 
re p re s e n ta tio n  and serves as a p r in c ip a l con ta c t p o in t in  Alaska fo r 
the C ounc il.

A laska w i l l  host the Western S tates Water C o u n c il 's  79th Q u a rte r ly 
meeting in  J u ly , 1985. The meeting is scheduled fo r J u ly  18 and 19 at 
the Sheraton Anchorage H o te l.

V. A laska Water Resources Board

The Gove rno r's wate r adv is o ry body, the Water Resources Board, meets 
tw ice annua lly to d iscuss wa te r is s ue s , take te s tim on y , and develop 
recommendations fo r wise water resource use s ta tew id e . The Water 
Management Sec tion is  respons ib le fo r o rg a n iz in g the Board 's meetings 
and fo r p ro v id in g  a dm in is tra t iv e  and c le r i c a l support fo r the Board. 
The Board w i l l  meet in  Juneau, March 5 -7 , 1985.
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D N R  L E G I S L A T I V E  S T A F F  B R I E F I N G ,  c o n t i n u e d

B r i e f i n g  T o p i c :  W a d e r  R i g h t s  and D a m  S a f e t y

V I. Dam Sa fe ty

Of the 177 in v e n to r ie d  dams in  A laska , about 120 are s ta te  
ju r is d ic t io n a l dams and 20 o f these are reg u la te d by the Federal 
Energy Regu la to ry Commission. The rem a in ing 100 dams are reg u la te d 
e x c lu s iv e ly  by DNR. An ongoing dam sa fe ty in s p e c t io n  program 
in i t i a t e d  in  1984 prov ides fo r in s p e c tin g  these dams once every f iv e  
yea rs . The h igh and s ig n i f ic a n t hazard dams are being inspected by 
p r iv a te  eng inee ring firm s under c o n tra c t to the s ta te . The le v e l o f 
e x p e r tis e  and q u a l i t y  o f the in s p e c tio n s are h ig h . Low hazard dams 
are in spec ted by DNR s t a f f .  During FY '8 4 , 11 dams were inspected 
th roughou t the s ta te . Only one o f these dams had a major sa fe ty 
prob lem . Most s a fe ty problems id e n t i f ie d  are o p e ra t io n a l and 
maintenance re la te d . An a d d it io n a l 10 dams w i l l  be inspected in  FY 
'85 and the remain ing s ta te  reg u la te d dams w i l l  be inspected du rin g 
the next th ree yea rs .

W hile A la s ka 's dams have been neg lec ted fo r seve ra l years since the 
Corpsof Engineers ended th e i r program o f in s p e c tio n s o f n on -fe de ra l 
dams, in sp e c tio n s by DLWM have fa i le d  to id e n t i f y  any se rious 
problems w ith  one or two excep tio n s . Most o f the problems id e n t i f ie d  
c a lle d  a t te n t io n  to the need fo r improved o p e ra tio n and maintenance 
p rocedu res . One o f the re a l b e n e f its  at th is  p o in t in  time is  the 
id e n t i f i c a t io n  o f these problems be fo re they become se rious and 
endanger l i f e  and p ro pe rty as w e ll as re q u ire  la rg e expend itu res by 
the owners fo r remedia l work. One excep tio n has been the Sw itze r 
Creek No. 2 Dam near Juneau which was co n s tru c te d w ith o u t approved 
p lans and s p e c if ic a t io n s  and has se rio u s problems w ith  regard to 
accepted eng inee ring and co n s tru c t io n  s tanda rds .

The proposed dam sa fe ty le g is la t io n  w i l l  g ive the s ta te  the c le a r 
a u th o r i t y  and enforcement powers needed to p ro te c t l i f e  and p ro p e rty 
below impoundments.

Note: See a ttached p u b lic a t io n s l i s t  w ith  cop ies o f re fe renced
p u b l ic a t io n s .
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D N R  L E G I S L A T I V E  S T A F F  B R I E F I N G ,  c o n t i n u e d

B r i e f i n g  T o p i c :  W a t e r  R i g h t s  a nd D a m  S a f e t y

DIVISION OF LAND AND WATER MANAGEMENT 

Water Management Sec tion P u b lic a t io n s *

“ S ta te o f A laska Water U se r 's Handbook

An in t ro d u c t io n  to the Alaska Water Use A c t, how to app ly fo r wate r 
r ig h t s , and the s ta tu te s govern ing A la ska 's wa te r use. 45 pgs.

“ Fact Sheet: Water R igh ts in  A laska

A two page summary o f wate r r ig h ts : what they a re ; how to o b ta in  them; 
why and where to app ly .

" Fact Sheet: Dam S a fe ty , C o n s tru c t io n , and M o d if ic a t io n  in  A laska

A two page summary o f dam sa fe ty r e s p o n s ib i l i t y ; who i t  a f fe c ts ; what 
dams are a ffe c te d ; agencies to co n ta c t.

“ Fact Sheet: Reserv ing Water For Ins tream Use

A two page summary o f : what wa te r re s e rv a tio n s a re ; who may a p p ly ; how 
to app ly ; o f f ic e s  to co n ta c t.

“ AWUDS -  The A laska Water Use Data System

A b rochu re : the who and why o f water use data c o l le c t io n  and con ta c t
a genc ies .

“ Recommendations fo r Water Resources P lann ing and A dm in is tra t io n  (1976) by 
Frank J . Tre lease

A re p o r t prepared under co n tra c t to Alaska Ana lyz ing the need o f and a
recommendation fo r a s ta te  wa te r p la n . 75 pgs.

* In  a d d it io n  to the above, the Water Management Sec tion has about 18 
o th e r p u b lic a t io n s c o n s is t in g  m a in ly o f sp e c ia l re p o r ts pub lished 
s in ce the mid se ve n tie s . Mu h o f the m a te r ia l is o u t -o f -d a te , bu t 
s t i l l  has some re fe rence va lue .
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WATER RESOURCES MANAGEMENT

BRIEFING PAPER

WHAT ARE WATER RIGHTS?

'  A wa te r r ig h t is  s im p ly the r ig h t to use su rfa ce o r subsurface w a te r . In 
A laska , the re are no r ig h ts  to groundwater based on ownership o f the o ve rly in g 
land , nor are there any r ig h ts  to su rface wate rs based on ownership o f the 
a d jo in in g  land ( r ip a r ia n  wa te r r ig h t s ) . In s te a d , our system is  based on three 
p ro p o s it io n s :

I

1) Only those who put the wa te r to b e n e f ic ia l use should have r ig h ts  to th a t 
w a te r .

2) No one should have r ig h ts  to more wate r than he can a c tu a l ly  use.

3) The a b i l i t y  o f an es ta b lis h e d water use r to o b ta in adequate wa te r supp lies 
should not be jeopa rd ized by subsequent a p p ro p r ia tio n s from the wa te r 
sou rce . (D o c tr in e o f p r io r a p p ro p r ia t io n )

'  A wa te r r ig h t is  a p ro p e rty r ig h t . When a wa te r r ig h t is  g ra n te d , i t  becomes 
attached to , o r appurtenan t to , the land where the wa te r is  being used fo r as 
long as i t  is  used. I f  the land is  so ld , the wa te r r ig h t goes w ith  the land 
to the new owner, unless i t  is  separated from the land w ith  the app rova l o f 
the Department o f N a tu ra l Resources.

'  A la ska 's C o n s t itu t io n  (A r t . V I I I ,  Sec. 13) rese rves a l l  su rfa ce and subsurface 
waters to the people fo r common use, makes them su b je c t to a p p ro p r ia t io n , and 
fu r th e r p rov ides th a t p r io r a p p ro p r ia tio n  g ives p r io r r ig h t .

HOW ARE WATER RIGHTS ACQUIRED?

'  Water r ig h ts  are acqu ired by a p p ro p r ia t io n .

" P r io r to a p p ro p r ia tin g  w a te r, a person must f i r ? t  make a p p lic a t io n  to  DNR fo r 
a perm it to a p p ro p r ia te .

" A p p ro p r ia tin g w a te r g e n e ra lly in v o lv e s : •

-  deve lop ing the means (impoundment-dam, d iv e rs io n -p ip e , o r w e l l) to capture 
and take the water

-  the a c tu a l ca p tu r in g o r ta k in g

-  p u t t in g  the wate r to a use th a t w i l l  b e n e f i t the a p p ro p r ia to r o r the p u b lic

I f  the wa te r is  not ye t in  use, a perm it w i l l  be issued to develop the water 
source and to begin b e n e f ic ia l use. Only a f t e r the wate r is  being 
b e n e f ic ia l ly  used is  a C e r t i f ic a te  o f A p p ro p r ia t io n  issued . Th is is  the le g a l 
document which conveys wa te r r ig h t s .

»
I
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WHAT IS THE WATER RIGHTS PROGRAM?

DNR is  charged by s ta tu te  (as 46 .15 ) w ith the r e s p o n s ib i l i t y  fo r adm in is te rin g 
a w a te r r ig h ts  program fo r A laska .

The program , as developed, prov ides a system fo r re c e iv in g  wate r r ig h ts  
a p p lic a t io n s , a d ju d ic a t in g  r ig h ts , and m a in ta in in g  wa te r r ig h ts  reco rds .

As o f January 1985, the re were 11,806 water r ig h ts  c a s e f i le s . In FY 84, 934 
new a p p lic a t io n s  were re ce ive d .

j .A^^rbmp u t e r i zed tra c k in g  system (LAS system) has been in  o p e ra tio n since 1981 
f a c i l i t a t e  the hand lin g o f wa te r r ig h ts  c a s e f i le s .

On the average , each wa te r r ig h ts  c a s e f ile  re q u ire s about 1.5 man-days fo r 
a d ju d ic a t io n .

C u r re n t ly  a to t a l o f 12 people d is t r ib u te d  between the th ree reg ions are 
a d ju d ic a t in g  wa te r r ig h ts  c a s e f i le s , wh ile the C en tra l O ff ic e  has the 
e q u iv a le n t o f th ree f u l l  tim e p o s it io n s assigned to the wa te r r ig h ts  program.

rW f  n ' p < I
OW DOES THE WATER RIGHTS PROGRAM BENEFIT THE CITIZEN?

With an e s ta b lis h e d wa te r r ig h t , in d iv id u a ls  have a le g a l s tand ing to asse rt 
th a t r ig h t aga ins t c o n f l ic t in g  uses o f water w ith  people who do not have water 
r ig h ts  o r who are ju n io r in  p r io r i t y .

The Water R igh ts Program has a b u i l t - i n  n o t i f i c a t io n  system mandated by 
s ta tu te  by which the p u b lic and the app ro p ria te s ta te  and fe d e ra l agencies are 
kept in fo rm ed o f proposed p ro je c ts  which may a f f e c t wa te r s u p p lie s . The 
Department o f N a tu ra l Resources must answer the concerns o f wate r r ig h ts  
ho lde rs in  the v i c i n i t y  o f proposed p ro je c ts b e fo re is s u in g  new wa te r r ig h ts .

S ta te Water Managers take an a c t iv e  ro le in  n e g o t ia t io n s in v o lv in g  competing 
uses o f w a te r to ensure th a t the r ig h ts  o f sm a ll a p p ro p r ia to rs are not 
o ve rlo o ke d .

Regional w a te r o f f ic e r s  perfo rm f ie ld  in s p e c tio n s to a s s is t people in  
d e te rm in in g how much wate r is needed fo r a p a r t ic u la r  use and to insu re tha t 
the reques ted wa te r is  a c tu a l ly  being u t i l i z e d .

- 2 -
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HOW DOES THE STATE BENEFIT FROM THE WATER RIGHTS PROGRAM?

° Water is a limited resource. In Alaska, the list of trouble areas
experiencing water supply problems grow every year:

Juneau (Mendenhall Valley, Auke Bay)

Craig

Hoonah

Ketchikan

Sitka

Fairbanks (farmers Loop Road, Ester Dome, Chena Ridge, Birch Hill)

North Slope (areas experiencing oil exploration and/or development)

Sitka

Fairbanks (Farmers Loop Road, Ester Dome, Chena Ridge, Birch Hill)

North Slope (areas experiencing oil exploration and/or development)

Anchorage (Hillside; South Anchorage - Jewel Lake, Rabbit Creek, Potter 
Marsh); Eagle River, Birchwood/Peters Creek)

Wasilla

North Kenai

Homer

Unalaska

Glennallen

The Water Rights Program is one of many tools that the State of Alaska uses to 
manage its water resources. The Water Rights Program provides an equitable 
system of water resource allocation and an orderly system of conflict 
resolution.

-3-
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A re s e rv a t io n  o f wa te r is  a type o f wa te r r ig h t where a c e r ta in  amount o f 
w a te r in  a lake or stream is  rese rved , o r se t a s id e , and is  decla red 
una va ila b le  fo r d iv e rs io n a ry wate r uses.

As au tho riz ed by AS 46.15 .145 , a re s e rv a t io n  o f water fo r ins tream  use may be 
made to ensure the re is  s u f f ic ie n t w a te r in  a lake or stream fo r the 
p ro te c t io n  o f :

WHAT ARE RESERVATIONS OF WATER FOR INSTREAM USE?

HOW ARE RESERVATIONS OF WATER OBTAINED?

" P r iv a te  c i t iz e n s , o rg a n iz a tio n s , or governmental agencies may app ly to the 
Department o f N a tu ra l Resources fo r re s e rv a tio n s o f w a te r.

" Rese rva tions are ob ta ined in  the sa a way as o u t-o f-s tre am  a p p ro p r ia t io n s .

- f is h e r ie s  and w i l d l i f e

-w a te r q u a l i t y

-n a v ig a t io n  and tra n s p o r ta io n

- re c re a t io n

-4-
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FEDERAL RESERVED WATER RIGHTS

WHAT ARE FEDERAL RESERVED WATER EIGHTS?

Federa l reserved water r ig h ts  are createclaby im p lic a t io n  when fe d e ra l lands 
are w ithdrawn from e n try (by Congress or ocher la w fu l means) fo r fe d e ra l use.

Water r ig h ts , bo th o u t-o f-s tre am  and ins tre am , are e ith e r g e n e ra lly or 
s p e c i f ic a l ly  reserved fo r the purposes o f the re s e rv a t io n .

C h a ra c te r is t ic s  o f a fe d e ra l reserved wate r r ig h t in c lu d e :

1) i t  may be crea ted w ith o u t d iv e rs io n  o r b e n e f ic ia l use

2) i t  is  not lo s t by non-use

3) i t s  p r i o r i t y  dates from the date the land is  w ithdrawn

4) i t  is  the r ig h t to the amount o f wa te r reasonab ly necessary to
s a t is f y  both e x is t in g  and reasonable fo reseeab le fu tu re  uses o f 
wa te r fo r the purposes fo r which the land is  w ithdrawn

HOW MUCH LAND IN ALASKA HAS FEDERAL RESERVED WATER RIGHTS?

Of the 367.7 m i l l io n  acres in  A laska , fe d e ra l reserved wa te r r ig h ts  e x is t on
a lm ost 60 pe rcen t o f the land mass, o r over 217 m i l l io n  acres :

m i l i t a r y  land -  2.5 m i l l io n  acres

n a t io n a l parks -  51 m i l l io n  acres

f is h  and w i l d l i f e  re fuges -  76 m i l l io n  acres

n a t io n a l fo re s ts  -  23.2 m i l l io n  acres

BLM lands -  65 m i l l io n  acres

N a tive a llo t tm e n ts  may a lso ca rry fe d e ra l reserved wate r r ig h ts , a lthough th is  
has not been c le a r ly  e s ta b lis h e d in  A laska .

HOW ARE FEDERAL RESERVED WATER RIGHTS ADJUDICATED?

'  The d o c tr in e  of fe d e ra l reserved wa te r r ig h ts  is  a ju d ic ia l c re a t io n . The 
Un ited S ta tes Supreme Court f i r s t  recognized fe d e ra l reserved wa te r r ig h ts  in  
W in te rs v . Un ited S ta te s , 207 U .S . 564 (1908 ), an Ind ian re s e rv a t io n  case. 
S ince th a t tim e , co u rt cases have extended the W inters D oc tr in e to many o th e r 
types of fe d e ra l w ith d raw a ls .

Fede ra l law , through a p p lic a t io n  o f the McCarren Amendment (43 U .S .C . 666), 
p rov ides fo r ju d i c ia l a d ju d ic a t io n  o f fe d e ra l reserved wa te r r ig h ts  in  s ta te  
c o u r t .

The McCarren Amendment a lso s p e c if ie s  th a t such s ta te  co u rt a d ju d ic a t io n s must 
be bas in w ide, and in c lu d e a l l  fe d e ra l reserved wate r r ig h ts  and a l l  o th e r 
v a l id  wa te r r ig h ts  w ith in  a de fined h yd ro lo g ic bas in , in c lu d in g  both su rfa ce



WHY ARE WE CONCERNED ABOUT FEDERAL RESERVED WATER RIGHTS?

Popu la tio n growth and in c re a s in g  development in  A laska is  re s u lt in g  in  water 
supp ly and wa te r r ig h ts  c o n f l ic t s  in  se ve ra l areas where fe d e ra l reserved 
wa te r r ig h ts  e x is t .

In o rde r fo r DNR to e f f e c t iv e ly  manage and a llo c a te  the s ta te 's  water and 
a d ju d ic a te  wa te r r ig h ts , i t  is  necessary to have the fe d e ra l reserved water 
r ig h ts  in  the s ta te  in v e n to r ie d , then q u a n t i f ie d  by the app ro p ria te fe d e ra l 
management agenc ies . The s ta te  can then in te g ra te  fe d e ra l water r ig h ts  w ith 
s ta te  a d m in is t r a t iv e ly  a d ju d ica te d wa te r r ig h ts .

In d ia n R ive r near S itk a experiences wate r shortages du rin g low flow  pe rio d s . 
Water r ig h ts  c la im an ts in c lu d e the N a tio n a l Park S e rv ice , U. S. Forest 
S e rv ice , Sheldon Jackson College and the C ity  and Borough o f S itk a .

The Ship Creek bas in in  Anchorage is  an on-go ing concern . The Creek supp lie s 
w a te r fo r two m i l i t a r y  bases and the M u n ic ip a l i ty  o f Anchorage. Because the 
su rfa ce wa te r dra inage is  in te r - r e la te d  w ith  the ground water a q u ife rs in  the 
Anchorage bowl, i t  is  l i k e l y  th a t th is  bas in wide a d ju d ic a t io n  w i l l  in c lu de 
the e n t i r e  Anchorage bowl, both su rfa ce and ground w a te r, re s u lt in g  in  an 
ex trem e ly complex a d ju d ic a t io n .

A lthough the fe d e ra l government has in d ic a te d  i t  w i l l  awa it requests from the 
s ta te  be fo re i n i t i a t i n g  q u a n t i f ic a t io n  o f fe d e ra l reserved wate r r ig h ts , 
se ve ra l fe d e ra l agencies in  A laska have in d ic a te d  v e rb a l ly  tha.t they may 
q u a n t ify  and c la im  fe d e ra l reserved wa te r r ig h ts  w ith in  the next se ve ra l 
ye a rs . BLM may c la im  wa te r in  the Gulkana W ild and Scenic R iv e r . The U.S. 
F ish and W i ld l i f e  Serv ice may in i t i a t e  s tu d ie s to q u a n t ify  fe d e ra l reserved 
wa te r r ig h ts  on the A r c t ic  N a tio n a l W i ld l i f e  Refuge.

WHAT IS THE STATE OF ALASKA DOING ABOUT FEDERAL RESERVED WATER RIGHTS?

The A laska Water Use A c t, AS 46.15, p rov ides fo r a d ju d ic a t io n  and 
a dm in is tra t io n  o f out o f stream (d iv e rs io n a ry ) and ins tre am  wa te r r ig h ts , but 
i t  con ta in s no e x p l i c i t  procedures fo r s ta te  co u rt a d ju d ic a t io n , on a 
bas in -w ide ba s is , o f fe d e ra l reserved wate r r ig h ts .

II
'  L e g is la t io n  is  proposed to amend the Water Use Act to in c lu d e p ro v is io n s fo r 
both s ta te  a dm in is tra t iv e  and ju d i c ia l a d ju d ic a t io n  o f a l l  wate r r ig h ts  w ith in  
a bas in , in c lu d in g  fe d e ra l reserved wa te r r ig h ts . j

'  The Department o f N a tu ra l Resources has in i t i a t e d  the s ta te 's  f i r s t  basin wide 
a d ju d ic a t io n  in v o lv in g  fe d e ra l reserved wa te r r ig h ts  on In d ia n R ive r near 
S itk a . The N a tio n a l Park Serv ice and the U.S. Fo res t Se rv ice both manage 
lands w ith in  the bas in . O ther major wa te r users in c lu d e  Sheldon Jackson 
Co llege and the C ity  and Borough of S itk a . I t  is  hoped th a t a nego tia ted 
se ttlem en t can lead to f i l i n g  a d e c la ra to ry judgement in  s ta te  co u rt to s e t t le  
the e x is t in g  wa te r use c o n f l ic t s  on In d ia n  R iv e r .
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WHAT IS THE HISTORY OF THE PROPOSED BASIN WIDE ADJUDICATION LEGISLATION?

Th is b i l l  is  a re w r ite  o f Senate B i l l  810, in tro d u ced on February 17, 1982, in  
the Second Session o f the T w e lfth  L e g is la tu re .

The A laska Wa.er Resources Board passed R eso lu tio n 84-5 on March 14, 1984, 
recommending adop tion o f s ta tu to r y  procedures fo r a dm in is tra t iv e  and ju d ic ia l 
a d ju d ic a t io n  o f wate r r ig h ts . An e a r l ie r  ve rs io n o f the p re s e n tly proposed 
b i l l  was presented to the Board a t i t s  O ctobe r, 1984 meeting .

The proposed b i l l  has been prepared a f te r a n a ly s is o f o th e r s ta te s ' 
le g is la t i v e  e f f o r t s  to dea l w ith  fe d e ra l reserved wate r r ig h ts  and basin wide 
a d ju d ic a t io n .

E a r l ie r ve rs io n s o f the b i l l  have been reviewed by o th e r western s ta te s , and 
s ta te  and fe d e ra l agencies in  A la ska .

WHAT ARE THE MAJOR PROVISIONS OF THE PROPOSED BILL?

'  S e c tio n 1 o f the b i l l  amends AS 46.15.040 to add a d is c la im e r to the Water Use 
Act a s s e r t in g  th a t a r ig h t to a p p ro p r ia te  wa te r gran ted by the s ta te  is  not a, 
s ta te  guarantee o f a p a r t ic u la r wa te r q u a l i t y , volume, o r p ressu re , o r th a t 
w a te r may be w ithd rawn a t a p a r t ic u la r c o s t.

'S e c t io n s  2 and 3 o f the proposed b i l l  amend AS 46.15 .140 to  c la r i f y  the 
e x is t in g  abandonment and fo r f e i t u r e  p ro v is io n s and to c re a te a re b u tta b le  
presum ption so th a t i f  an a p p ro p r ia to r does not b e n e f ic ia l ly  use. wate r covered 
under a c e r t i f i c a t e  fo r a pe riod o f f iv e  successive yea rs , i t  is  the 
a p p ro p r ia to r 's  o b l ig a t io n  to prove to the comm issioner th a t the a p p ro p r ia tio n  
has not been abandoned.

'  S e c tio n 4 o f the proposed b i l l  c la r i f i e s  how the commissioner may te rm ina te an 
in s tre am  flo w  re s e rv a t io n .

S e c tio n 5 con ta in s the body o f the a d ju d ic a t io n  p ro v is io n s . I t  f i r s t  crea tes 
a new AS 46 .15 .165 , which would a llo w  the Commissioner o f DNR to in i t i a t e  an 
a dm in is tra t iv e  a d ju d ic a t io n  to q u a n t ify  and determ ine the p r i o r i t y  of a l l  
w a te r r 'h ts and cla im s in  a p a r t ic u la r h yd ro lo g ic b a s in . Sec tion 5 a lso 
crea tes a new AS 46.15.166 p ro v id in g  th a t when a fe d e ra l rese rved wate r r ig h t 
may be in v o lv e d , and the c la im an t re fuses to consent to an a dm in is tra t iv e  
a d ju d ic a t io n , the commissioner cou ld i n i t i a t e  the a d ju d ic a t io n  in  s ta te  
su p e r io r co u rt c o n s is te n t w ith  the McCarren Amendment, 43 U.S.C . { 666. While 
■ the des ign o f the a d ju d ic a t io n  b i l l  is  to p ro v id e a procedure fo r the 
a d ju d ic a t io n  o f both n o n - fe d e r r l and fe d e ra l reserved wa te r r ig h ts , a new AS 
46.15 .169 makes c le a r th a t no th in g in  the A laska Water Use Act is  to be
cons trued as an adm iss ion aga in s t the S ta te o f A laska th a t a fe d e ra l reserved
wa te r r ig h t e x is ts  in  any p a r t ic u la r c o n te x t.

'  S e c tio n 6 o f the b i l l  adds a new AS 46.15 .255 and AS 46 .15 .256 , to c la r i f y  the 
Department o f N a tu ra l Resources ' a u th o r i t y  to take a c t io n  to remove unsafe or 
unpe rm itte d works o f a p p ro p r ia t io n  where the a p p ro p r ia to r re fuses to do so, , • 
and to in s p e c t records o f an a p p ro p r ia to r p e r t in e n t to the pe rm itte d or
c e r t i f i c a te d  use o f wa te r under the Water Use A c t.

'  No f is c a l note has been requested w ith  th is  b i l l .



WAT.ER RESOURCE PLANNING

P opu la tio n growth places inc reased demands on wate r resources —  p o te n t ia l ly  
re s u lt in g  in<wa te r shortages and p o l lu t io n . E va lu a tin g e x is t in g  wate r 
supp lie s and p ro je c te d water uses can help avo id wa te r sho rtage and q u a l i t y  
problems, and improve o v e ra l l e ffe c ie n c y o f fu tu re  management o f water 
resou rces .

WHY ADDRESS WATER RESOURCES IN LAND USE PLANNING?

WHAT IS THE STATE DOING TO PLAN FOR FUTURE WATER RESOURCE NEEDS?

Water Management p a r t ic ip a te s  in  the s ta te 's  o v e ra l l land and resource 
p lann ing e f f o r t s  in  deve lop ing land use plans and p o l ic ie s  g u id in g fu tu re  
management o f wate r resou rces .

DLWM coo rd ina te s w ith  the D iv is io n  o f G eo log ica l and Geophysica l Survey in  
p r i o r i t i z i n g  and schedu ling h yd ro lo g ic and wa te r resource e va lu a tio n  s tu d ie s . 
The in fo rm a tio n  ob ta ined through these s tu d ie s are used by resource managers 
fo r address ing wa te r issues and p lann ing fo r fu tu re  wa te r needs.

'  DLWM works co o p e ra t iv e ly w ith  USGS fo r  the c o l le c t io n  o f wa te r use data 
necessary to determ ine e x is t in g  water use fo r the purposes o f de te rm n in ing 
wa te r r ig h ts  a p p ro p r ia tio n s and fu tu re  needs.

'  Water Management coo rd ina te s w ith  the D iv is io n  o f Techn ica l Se rv ices in  
deve lop ing and enhancing the computerized Land A dm in is tra t io n  System which 
tra c k s the issuance o f wate r r ig h ts  and wa te r use.

WHAT ARE THE NEEDS OF THE DIVISION OF LAND AND WATER MANAGEMENT TO ACCOMPLISH THIS 
RESOURCE PLANNING PROGRAM?

Land Use P la nn in g :

A s t a f f p o s it io n  ded ica ted to the e va lu a tio n o f wa te r resources and the 
development o f management recommendations and p u b lic  p o l ic y .

Monies fo r p t.s o n n e l t r a in in g  and t r a v e l .

Water Resources In ve n to ry (AWARE and AWUDS):

Ongoing fund ing is  needed to con tinue the resource in v e n to ry programs (AWARE 
and AWUDS). Due to e x is t in g  wate r c r is e s , such as Eagle R iv e r , adequate 
le v e ls  o f fund ing are needed to address c r is is - r e la t e d  wa te r s tu d ie s as w e ll 
as s tu d ie s re la te d  to fu tu re  p lann ing ( re . ground wa te r s tu d ie s o f proposed 
land d is p o sa ls , and e a r ly  stages o f land use p la n n in g ) .

Adm in is t r a t iv e  tra c k in g  o f wa te r r ig h ts  and wate r use ;

'  P ro je c t fund ing is  needed fo r : (1 ) upda ting and autom ating 11,000 wa te r
r ig h ts  case f i l e s ;  (2 ) su rvey ing p u b lic  wa te r s u p p lie rs fo r month ly wa te r use 
le v e ls .

Annual ope ra tin g funds are needed fo r ongoing LAS -  Water Subsystem 
enhancements and data p ro cess in g .
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