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jpMoos\ ProLÔ y C} X/Vf̂ K̂ " (f CUS'P /s\̂ C (JS'̂J— 'A* ’flip}
\ r *  v

/?(%>f c>l fijy .is ? Sys'̂ a^w, <>n. S  i~c>
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S U B S I S T E N C E  M O R A T O R I U M  

M a r c h  19, 1985

The  A l a s k a  O u t d o o r  Co un ci l a c k n o w l e d g e s  that there is a 
po ten tia l -for c r e a t i n g  s e v e r e  h a r d s h i p s  i f the M a d i s o n  
s u b s i s t e n c e  r u l i n g  is i m p l e m e n t e d  i m m e d i a t e l y  and to the 
letter of the law. T o - d a t e ,  h o w e v e r ,  o n l y  partial 
s o l u t i o n s  h a v e  been o f f e r e d  —  e s p e c i a l l y  by  the 
Gi'overnor' s o f fi ce . T h e  S u p r e m e  C o u r t  r u l i n g  c l e a r l y  
e n u n c i a t e d  several p r o b l e m s  w i t h  the e x i s t i n g  St ate law.
In o r de r to p r o p e r l y  a d d r e s s  th ese  p r o b l e m s ,  p r ov id e 
a d e q u a t e  p u b l i c  input, a n d  e s t a b l i s h  a p e r m a n e n t  s o l u t i o n  
to the g r o w i n g  social c o n f l i c t s  c r e a t e d  b y the law, 
r e a s o n a b l e  time an d  p u b l i c  e x p o s u r e  m u s t  be d e v o t e d  by the 
l e g i s l a t u r e  to r e s t r u c t u r i n g  the law.

I-f it is d e t e r m i n e d  by the l e g i s l a t u r e  that a t e m p o r a r y  
s o l u t i o n  is n e e d e d  to ke ep  e s t a b l i s h e d  i n d u s t r i e s  an d 
c i t i z e n s  of A l a s k a  -from b e i n g  c o m p l e t e l y  a n d  u n n e c e s s a r  i 1 y 
d i s e n f r a n c h i s e d  d u r i n g  the l e g i s l a t i v e  r e v i e w  pr oce ss , we 
w o u l d  s u p p o r t  a t e m p o r a r y  m o r a t o r i u m  d e s i g n e d  to fre ez e 
s u b s i s t e n c e  r e g u l a t i o n s  that e x i s t e d  p r i o r  to the M a d i s o n  
case .

We p r o p o s e  that the f o l l o w i n g  p o i n t s  m u s t  be a d d r e s s e d  in 
any  s t a t u t e  e n a c t e d  to p l a c e  a m o r a t o r i u m  in effect:

1. T h e  f r e e z e  m u s t  last o n l y  one ye ar  w i t h  a self 
d e s t r u c t  c la use .
2. D e c l a r e  s u b s i s t e n c e  r e g u l a t i o n s  in e x i s t e n c e  
pr ior to M a d i s o n  c a s e  as o n l y  e x i s t i n g  v al id  
s u b s i s t e n c e  u s e s  in A l a s k a .
3. D e c l a r e  pe rs on al  use f i s h e r i e s  e s t a b l i s h e d  by the 
F i s h e r i e s  B o a r d  p r i o r  to M a d i s o n  Ca s e as legal for 
one year.
4. D e c l a r e  that d u r i n g  o n e  y e a r  fr e e z e ,  only  
s u b s i s t e n c e  u s e s  i d e n t i f i e d  p r i o r  to M a d i s o n  case 
have a n y  legal s t a n d i n g .  In o t h e r  w o r d s ,  there is a 
f r e e z e  on the c r e a t i o n  of a n y  a d d i t i o n a l  s u b s i s t e n c e  
us e s d u r i n g  interim. T h i s  will g u a r a n t e e  that no 
e s t a b l i s h e d  s po rt  h u n t i n g  or f i s h i n g  u s e s  nor 
c o m m e r c i a l  u s e s  will be e l i m i n a t e d  until the 
s u b s i s t e n c e  law is a d e q u a t e l y  r e v i e w e d  and 
r e s t r u c  t u r e d .

T h e  O u t d o o r  Council is w i l l i n g  to he lp  s p o n s o r  a special 
m e e t i n g  to see k c o n c u r r e n c e  f r o m  the c o m m e r c i a l  and sport 
in t er e s t s  for  a m o r a t o r i u m  s t a t u t e .

A ff i l ia ted  with N a t io n a l  R i f l e  A s s o c ia t i o n
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EOUP.TEEkTH LEGISLATE?* - 7-E.ST LESSECE

A*.

For  an Act e n t i t l e d :  "An Act r e l a t i n g  t o  t h e  t a k i n g  o f  f i s h  and game

f o r  s u b s i s t e n c e  and p e r s o n a 1 u s e ;  and p r o v i d i n g  

f o r  an e f f e c t i v e  d a t e . "

BE IT EITACTED BY THE LEGISLATURE 07 THE SI.-.IE 07 ALASKA:

* S e c t i o n  1. FIHDiHC-C. The l e g i s l a t u r e  f i n d s  t h a t

(1) t h e  t a k i n g  c f  f i s h  s t o c k s  and game p o p u l a t i o n s  f o r  

p e r s o n a l  and  f a m i l y  c o n su m p t io n  and r e l a t e c  u s e s  i s  e s s e n t i a l  t o  th e  

h e a l t h ,  s a f e t y ,  and g e n e r a l  w e l f a r e  c f  A la s k a n s  d o m ic i l e d  i r  r u r a l  

co m m u n i t i e s  c r  r u r a l  a r e a s  i n  w h ich  t h e  t a k i n g  c f  f i s h  and game f o r  

su ch  u s e s  i s  a  s i g n i f i c a n t  p a r t  o f  t h e  economy o f  t h e  community c r  

a r e a . ; ai i

(2) t h e  t a k i n g  o f  f i s h  s t o c k s  and game p o p u l a t i o n s  f o r  

p e r s o n a l ,  s p o r t ,  and  com m erc ia l  u s e s  i s  a l s o  o f  economic and  r e c r e ­

a t i o n a l  i m p o r t a n c e  t o  A la s k a n s  who r e s i d e  anywhere  i n  t h e  s t a t e .

*  Sec .  2.  A.S 16 .05 .251  (a )  i s  amended t o  r e a d :

(a )  The Board c f  F i s h e r i e s  may a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  

a d v i s a b l e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 4 4 . -  

62) f o r

(1)  s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e x u g e s  and s a n c t u ­

a r i e s  i n  t h e  w a t e r s  o f  th e  s t a t e  o v e r  which  i t  has  j u r i s d i c t i o n ,  

s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

(2)  e s t a b l i s h i n g  open and c l o s e d  s e a s o n s  and a r e a s  f o r  t h e  

c a k in g  ox f i s h ;

(3) s e t t i n g  q u o t a s ,  bag l i m i t s ,  h a r v e s t  l e v e l s ,  and se:: and



(4) e s t a b l i s h i n s  the m e a n s  ri\c. m e t h o d s  e m p l o y e d  :.n the 

p u r s u i t ,  c a p c u r a  an d  t r a n s p o r t  or rich;
«»

(5) e s t n b l i s h i n g  m a r k i n g  e n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

tor  near.s u s e d  ir. pu r su it , c a p t u r e  and t r a n s p o r t  cf " i s h ;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p or t f i s h . n e r s o u a r  

u s e  f i s h . or p r e d a t o r s  or o t h er  c a t e g o r i e s  e s s e n t i a l  for r e g u l a t o r y  

p u r p o s e s ;

(7) w a t e r s h e d  and h a b i t a t  i m p r o v e m e n t , a n d  rr.ansgeir.ent, 

c o n s e r v a t i o n ,  p r o t e c t i o n ,  u-a, di spo sa l,  p r e p a r a t i o n  a n d  s t o c k i n g  of 

fish;

(8) i n v e s t i g a t i n g  arc. d e t e r m i n i n g  the at:cone a n d  e f f e c t  cf 

di s ea s e ,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  f i s h  in the state, e x e r c i s­

ing c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y’ to the r e s o u r c e s  of the 

s t a t e ;

(9) p r o h i b i t i n g  a n d  r e g u l a t i n g  the live c a p t ur e,  p o s s e s­

sion, t r a ns po rt , or r e l e a s e  of n a t i v e  or e x o t i c  r i c h  or t h e i r  eggs;

(10) e s t a b l i s h i n g  season s, areas, qu ot as  a n d  m e t h o d s  of 

h a r v e s t  fo r a q u a t i c  plan ts;

(11) e s t a b l i s h i n g  the t im es  a n d  d a t es  d u r i n g  w h i c h  the

i s s u a n c e  f i s h i n g  licenses, p e r m i t s  a n d  r e g i s t r a t i o n s  an d the

t r a n s f e r  of permits- a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  ar eas  is 

al l ow ed ; ho we v e r ,  this p a r a g r a p h  does n o t  a p p l y  to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  A S  1 6 . 4 3j_

(12) p e r s o n a l  u s e  f i s h i n g .

Sec. 2. AS 1 6 . 0 5. 54 0 (2 3)  is a m e n d e d  to read:

(23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l

u s e s  by r u r a l  [IN] A l a s k a  r es icier ts of wild, r e n e w a b l e  r e s o u r c e s  for 

d i r e c t  p e r s o n a l  or f a m i l y  c o n s u m p t i o n  as food, she lt er , fuel,



c l oc ki ng , tools, cr t r a n s p o r t a t i o n ,  .for the m a k i n g  a n d  s e l l i n g  cf

bc.nciicraf t a r t i c l e s  cut  of r.cneeibie b y - p r o d u c t s  of  f i s h  a no. w i l d l i f e

r e s o u r c e s  t a k e n  fo r p e r s o n a l  or f a m i l y  e o n s’, m o ti on , nr.c. for the
*

cuo ternary trade, b a r t e r ,  or s h a r i n g  for p e r s o n a l  cr fan  fly  c o n s u m p­

tion; f o r  the p u r p o s e s  of this p ar a g r a p h ,  " f a m i l y "  n e a r s  all p er so n s 

r e l a t e d  b y  bleed, m a r r i a g e ,  or ad opt i on , ana a n y  p e r s o n  li v i n g  w i t h i n  

the h o u s e h o l d  on a p e r m a n e n t  basis;

* Sac. 4. AS  1 6 . 0 5 . 9 4 0  is amer.ued by a d d i n g  a r.r.-w p a r a g r a p h  to read:

(28) " p e r s o n a l  u s e  f i s h i n g "  m e a n s  the t a k i n g , fi s h i n g  for, 

or p o s s e s s i o n  of f i n f i s h , shel lfi sh,  or e t h e r  f i s h e r y  res ou rc e s,  by 

A l a s k a  r e s i d e n t s  fo r p e r s o n a l  us e  a n a  no t  fo r sale  or barter, w i t h  

g i l l  cr dip net, seir.e, f i s h  wh e e l ,  long lira, or o t h e r  s i m i l a r  me ans  

d e f i n e d  b y  the B o a r a  of Fi s he ri es .

* Sec. 5.. T h i s  a c t  ta ke s e ff e c t  i m m e c i a t e l y  in accorcar.ce w i s h  Al 01.- 

0.070 (c)  .



RUTTER v. STATE Alaska 1343
Cite as G6H P.2d 1313 (Alaska 1983)

S ig u rd  R U T T E R .  A p p e l la n t ,  
v.

S T A T E  o f  A la s k a . A la s k a  C o m m e rc ia l 
F is h e r ie s  E n t r y  C o m m is s io n , J o h n  W i l ­
l ia m s , B u r k e  R i le y ,  a n d  R o b e r t  S im o n , 
C o m m is s io n e r s  o f  th e  A la s k a  C o m m e r ­
c ia l F is h e r ie s  E n t r y  C o m m is s io n , A p p e l­
le e s .

N o . 6 1 4 6 .

S u p re m e  C o u r t  o f  A la s k a .
A u g . 2 6 , 1 9 83 .

T h e  S u p c r i r  u r t ,  F i r s t  J u d ic ia l D is ­
t r ic t ,  J u n e a u , T t  is B . S t e w a r t ,  J . ,  d is ­
m issed  c h a lle n g e  e g u la t i o n s  w h ich  w e re
p ro m u lg a te d  b y  m e rc ia l F is h e r ie s  E n ­
t r y  C om m is s io n  t o  lim it  e n t r y  in to  s a lm o n  
h a n d  t r o l l  f i s h e r y , a n d  p la i n t i f f  a p p e a le d . 
T h e  S u p re m e  C o u r t ,  B u r k e ,  C .J . , h e ld  th a t  
C om m is s io n  w a s  n o t  f r e e  to  d is r e g a rd  f o u r  
in d ic ia  o f  e c o n om ic  d ep e n d e n c e  s e t  f o r t h  in 
s t a tu t e .

R e v e rs e d .

1 . F is h  c = l ( ) ( l )
In  p r o m u lg a t in g  r e g u la t io n s  l im it in g  

e n t r y  in to  s a lm o n  h an d  t r o l l  f i s h e r y , C o m ­
m e rc ia l F is h e r ie s  E n t r y  C om m is s io n  e x c e e d ­
ed  scope o f  its  a u th o r i t y  in o m it t in g  th re e  
o f  f o u r  s t a t u t o r i ly  m a n d a te d  c r i t e r ia  o f  e c o ­
n om ic  d ep en d en c e . A S  1 6 .4 3 .2 5 0 (a ) (1 ) .
2 . A p p e a l a n d  E r r o r  c =  1 5 0 (1 )

A p p lic a n t  f o r  s a lm o n  h a n d  t r o l l  p e rm it  
h ad  s t a n d in g  to  p ro s e c u te  a p p e a l f r o m  s u m ­
m a ry  d ism is s a l o f  h is  s u it  c h a lle n g in g  r e g u ­
la t i o n s  p ro m u lg a te d  b y  C o m m e rc ia l F is h e r ­
ies E n t r y  C om m is s io n  t o  l im i t  e n t r y  in to  
s a lm o n  h and  t r o l l  f i s h e r y ,  a s  p e rs o n  “ in t e r ­
e s t e d "  in n u m b e r  o f  p e rm it s  is su ed , r e g a r d ­
le ss  o f  w h e th e r  he  w ou ld  l i k e ly  o b ta in  e n t r y  
p e rm it . A S  4 4 .6 2 .3 0 0 .
3 . A p p e a l a n d  E r r o r  o = 7 S l ( l )

E v e n  i f  a e t io i c h a lle n g in g  re g u la t io n s  
p ro m u lg a te d  b y  C o m m e rc ia l F is h e r ie s  E n ­
t r y  C om m is s io n  to  l im it  e n t r y  in to  s a lm o n  
h a n d  t r o l l  f i s h e r y  w e re  t e c h n ic a l ly  m o o t,

c a se  w ou ld  f a l l  w ith in  p u b lic  in te r e s t  e x c e p ­
t io n  to  m o o tn e s s  d o c t r in e , s in c e  d e te rm in a ­
t io n  w o u ld  a id  C om m is s io n  in  fo rm u la t in g  
new  r e g u la t io n s  an d  a p p ly in g  o ld .

4 . A p p e a l a n d  E r r o r  * = 7 8 1 (1 ' ;
S u p re m e  C o u r t  w i ll h e a r  m o o t  ca se  i f  it  

p re s e n t s  issu e  o f  p u b lic  im p o r ta n c e .

5 . A p p e a l a n d  E r r o r  c = 7 S l ( l )
M o o tn e s s  d o c tr in e  is m a t t e r  o f  ju d ic ia l 

d is c re t io n , n o t  c o n s t i tu t io n a l la w .

6 . F is h  c = l 0 ( l )
In  c h a lle n g e  to  r e g u la t io n s  p ro m u lg a t ­

ed  b y  C o m m e rc ia l F is h e r ie s  E n t r y  C o m m is ­
s io n  lo  l im i t  e n t r y  in to  s a lm o n  h and  t r o l l  
f i s h e r y , p la i n t i f f  w a s  r e q u ire d  t o  e s ta b lis h  
t h a t  m a x im u m  n u m b e r  o f  e n t r y  p e rm its  
p e rm it t e d  w a s  e x p re s s io n  o f  w h im  r a t h e r  
th a n  p ro d u c t  o f  re a s o n . A S  1 6 .4 3 .2 4 0 (b ) .

7 . F is h  c = > 1 0 ( l )
L im ite d  E n t r y  A c t w a s d e s ig n e d  to  

p ro t e c t  r e lia n c e  in te re s t s  o f  a l l  in d iv id u a ls  
u s in g  f is h e r y , :is  w e ll a s  a id in g  d e p e n d e n t  
f is h e rm e n . A S  1 6 .4 3 .0 1 0  e l  se t].

8 . F is h  c= 1 0 ( 1 )
In  p r o m u lg a t in g  r e g u la t io n s  to  lim it  

e n t r y  in to  s a lm o n  h and  t r o l l  f i s h e r y ,  s e t t in g  
b y  C o m m e rc ia l F is h e r ie s  E n t r y  C om m is s io n  
o f  m a x im u m  n u m b e r  o f  |K .*rn iits issu ed  .io a s  
l o  r e f le c t  p re s e n t  u se  w a s  re a s o n a b le  a n d  in 
a c c o rd  w ith  le t t e r  an d  s p ir i t  o f  L im ite d  
E n t r y  A c t . A S  1 6 .4 3 .0 1 0  e t  seq .

9 . F is h  c = 1 0 ( l )
In  p r o m u lg a t in g  r e g u la t io n s  to  lim it  

e n t r y  in to  s a lm o n  h and  t r o l l  f i s h e r y , it  is 
c o n s o n a n t  w ith  p u rp o s e s  o f  L im i te d  E n t r y  
A c t  to  g iv e  p re fe re n c e  to  th o s e  in d iv id u a ls  
t h a t  h a v e  fis h e d  th e  m o s t . A S  1 6 .4 3 .0 1 0  e t  
seq .

10. A d m in is t r a t iv e  L aw  a n d  P r o c e d u r e
c = 3 0 5

A d m in is t r a t iv e  a g en c ie s  a r e  c r e a tu re s  
o f  s t a tu t e , d e r iv in g  f r o m  le g i s la tu r e  a u th o r ­
i t y  f o r  e x e rc is e  o f  a n y  p o w e r  th e y  c la im .

P a m e la  F in le y , R o b e r t s o n , M o n a g le , E a s -  
t a u g h  &  B r a d le y , J u n e a u , f o r  a p p e l la n t .
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J o h n  B . G a g u in e  a n d  D e b o ra h  V o g t , A ss t .
A t t y s . G en ., J u n e a u , a n d  W ils o n  
A t t y .  G e n ., J u n e a u , f o r  a p p e lle e s .

B e fo r e  B U R K E .  C .J . , a n d  R A B IN O W IT Z .  
M A T T H E W S  a n d  C O M P T O N . J J .

O P IN IO N

B U R K E ,  C h ie f  J u s t ic e .
T h is  case  in v o lv e s  a  p u re  q u e s t io n  o f  la w . 

P la i n t i f f / A p p e l la n t  S ig u rd  R u t t e r ,  a  p r o fe s ­
s io n a l s a lm o n  h an d  t r a i le r ,  is c h a lle n g in g  a  
s e r ie s  o f  r e g u la t io n s  p ro m u lg a te d  b y  th e  
C o m m e rc ia l F ish e i as E n t r y  C om m is s io n  
l im i t in g  e n t r y  in to  th e  s a lm o n  h and  t r o l l  
f i s h e r y .1 R u t t e r  ra is e s  th r e e  d is t in c t  issu es 
o n  a p p e a l. ( 1 )  w h e th e r  th e  C om m is s io n  v io ­
la te d  th e  p ro v is io n s  o f  th e  L im i te d  E n t r y  
A c t  in  is su in g  to o  m a n y  e n t r y  p e rm its ; ( 2 )  
w h e th e r  th e  p r i o r i t y  c la s s i f ic a t io n  s y s te m  
d e v ise d  to  a l lo c a te  e n t r y  p e rm it s  v io la t e s  
v a r io u s  A la s k a  s t a tu te s  am i th e  s t a le  an d  
f e d e r a l  c o n s t i tu t io n s ; a n d  ( 3 )  w h e th e r  th e  
c la s s i f ic a t io n  sch em e  m u s t in c lu d e  th e  f o u r  
in d ic ia  o f  e c o n om ic  d e p e n d e n c e  e n u m e ra t e d  
in  A S  1 6 .4 3 .2 5 0 (a ) (1 ) .

T h e  s u p e r io r  c o u r t  t h o u g h t  th e  r e g u la ­
t io n s  v a lid  an d  d ism issed  R u t t e r ' s  a c t io n  on  
th e  C om m is s io n 's  m o t io n  f o r  s u m m a ry  d is ­
m is s a l. W e  r e v e rs e , h o ld in g  t h a t  th e  C o m ­
m iss io n  w as n o t  f r e e  lo  d is r e g a rd  th e  f o u r  
in d ic ia  o f  e c o n om ic  d ep e n d e n c e  s e t  f o r t h  in 
A S  1 6 .4 3 .2 5 0 (a ) (1 ) .

I

T h e S a lm o n  H a n d  T r o l l  F i s h e r y
T h e re  a r e  tw o  d i f f e r e n t  s a lm o n  t r o l l  f i s h ­

e r ie s . T h e  p o w e r  t r o l l  f i s h e r y  c o n s is ts  o f
l a r g e r  b o a ts  e q u ip p ed  .v ith  c o ld  s t o ra g e  fa -

1. O u r decision in th is case w as d e fe rred  pend­
ing ou r determ ination  o f  the con stitu tiona l is­
sues raised in S ta te t\ O s iro sk y . 6 67  P.2d 1184 
(A la sk a  1583).

2 . O ve r 30  sa lm on  fisheries w ere lim ited a lm ost 
im m ediate ly a fte r passage o f  the L im ited En trv  
Act. See 20  AAC 0 3 .3 0 0 - .3 2 0  (E ff . 1 2 /1 8 /7 4 ) .

3 . In addition, ho ld ing a com m erc ia l license en ­
ab les sport fisherm en to con tinue fish ing a fte r
spo rt fishing bag lim its a re  reached and lets 
them  avoid paying a po rtion  o f  the m o to r fuel

c ilit ie .s  a n d  m e c h a n ic a lly  o p e ra te d  g u rd ie s . 
Jr. c o n t r a s t , th e  h an d  t r o l l  f i s h e r y  c o n s is ts  
o f  s m a l le r  b o a ts  w h ich  u s u a lly  m a k e  d a y  
t r ip s , a n d  a r e  e q u ip p e d  w ith  h a n d  o p e ra te d  
g u rd ie s  o r  r o d  a n d  r e e l g e a r .  T h e  tw o  
c om p e te  f o r  k in g  a n d  c o h o  s a lm o n .

U n l i k e  th e  p o w e r  t r o l l  f i s h e r y ,  w h ich  w as 
lim ite d  in 1 9 7 5 ,2 th e  h and  t r o l l  f i s h e r y  r e ­
m a in ed  o p e n  to  e n t r y  u n t i l  th e  C om m is s io n  
p ro m u lg a te d  th e  r e g u la t io n s  a t  issue  h e re . 
A s  o n e  o f  th e  fe w  re m a in in g  o p e n  f is h e r ie s , 
a n d  o n e  r e q u i r in g  l i t t le  in th e  w a y  o f  in it ia l 
in v e s tm e n t , th e  n u m b e r  o f  c om m e rc ia l 
lic e n se  h o ld e rs  u s in g  th e  h an d  t r o l l  f i s h e r y  
e x p a n d e d  g r e a t ly :  f r o m  1094 in  1975 , to  
1 2 3 9  in 1 9 7 6 , 1 8 4 9  in 1 9 7 7 , a n d  2 6 0 4  in 1978 . 
C F F .C  I l r i v i i n y  P a p e r  N o . •/, a l  3 ,  D e c em b e r  
2 0 . 197S .

M uch  o f  th is  g ro w th  is a t t r ib u t a b le  to  th e  
e m e rg e n c e  o f  a  p le a s u r e  b o a t  f le e t . 
M an n ed  b y  c it y  d w e l le r s  e n g a g e d  in n on ­
f is h in g  r e la t e d  o c c u p a t io n s , th e se  b o a ts  a r e  
p r im a r i ly  u sed  f o r  r e c re a t io n a l a n d  s p o r t  
f is h in g , la n d in g  o n ly  a  fe w  s a lm o n  l o  d e ­
f r a y  e x p e n s e s .1 B y  1 9 7 8 , t h r e e  c o m p e t in g  
g ro u p s  u sed  th e  h a n d  t r o l l  f i s h e r y :  l l )  th e  
a  v o c a t io n a l s p o r t  f i s h e rm e n ; ( 2 )  f is h e rm e n  
s u p p le m e n t in g  o t h e r  f is h in g  in c om e  w ith  
in c om e  f r o m  s a lm o n  t r o l l i n g ;  a n d  (3 )  th o se  
f is h e rm e n  d e r iv in g  t h e i r  p r in c ip a l liv e lih o o d  
f r o m  th e  f is h e r y , th e  e c o n o m ic a l ly  d e p en d ­
e n t  ( . r o l le r s .1

A s th e  n u m b e r  o f  f is h e rm e n  in c re a s e d , 
th e  a r e a  fis h e d  e x p a n d e d  g r e a t ly .  T r a d i ­
t io n a l ly ,  h a n d  t r o l le r s  r e s t r ic t e d  a c t iv i t ie s  t o  
s m a ll a r e a s  lo c a liz e d  a r o u n d  t h e i r  c om m u n i­
t ie s . R e c e n t ly  h o w e v e r , th e  h ig h ly  m o b ile  
s p o r t  f i s h in g  b o a ts  h a v e  m o v e d  f a r t h e r  
a f i e ld  a n d  a r e  c o m p e t in g  d i r e c t ly  w ith  th e  
p o w e r  t r o l le r s .  C h a n g e s  in th e  d is t r ib u t io n

tax . The C om m ission  notes fu rth e r that some 
rec rea tiona l fisherm en  w ere m otivated  by tax 
con sidera tions , fish ing  c om m erc ia lly  on a sm a ll 
sca le to  generate tax deductions.

4 . The Com m ission  estim ates that p leasu ie  
boats used b y  avoca tiona l fisherm en  p resen tly  
constitu te  the la rgest segment o f the hand t ro ll 
fleet. It appea rs that n o  m ore than  ten percent 
o f  the licensed t ro lle rs  can be considered  eco­
n om ica lly  dependent. C FEC  B rie fin g  P age r 
No. 4. at 1 -3 . D ecem ber 20 , 1978.

o f  th e  c a tch  r< 
t r o l le r s  c au g l 
l o t a l  t r o l i  cat 
n in e  p e rc e n t  i 
in  1 9 7 8 .5
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R U T T E R  v . S T A T E
C ite as I1S8 P .2d 1343 (A la sk a  1983 )

o f  th e  c a tch  r e f le c t  th is  d e v e lo p m e n t : h and  
t r o l le r s  c a u g h t  s e v e n te e n  p e rc e n t  o f  th e  
t o t a l  t r o l l  c a tc h  in  1 975  a n d  1 9 7 6 , tw e n ty -  
n in e  p e rc e n t  in  1 977  an d  t h i r t y - f o u r  p e rc e n t  
in  1 9 7 8 .5

in c re a s e d  u se  led  to  g e a r  r e s t r ic t io n s  an ti 
m a n a g e m e n t  c lo s u re s  in  b o th  t r o l l  f is h e r ie s .
T h e s e  r e s t r ic t io n s  im ped ed  th e  a b i l i t y  o f  th e  
e c o n o m ic a lly  d e p e n d e n t f is h e rm e n  to  e a rn  
a n  a d e q u a te  in c om e , p r o m p t in g  a  lim ite d  
e n t r y  p ro p o s a l. O r ig in a l ly ,  th e  C om m is s io n  
c o n te m p la te d  is su in g  1 ,1 0 0  p e rm its , d e sp ite  
th e  fa c t  t h a t  th e y  k n ew  th e  o p t im u m  n u m ­
b e r  to  be n e a re r  5 0 0 - 6 0 0  p e rm it s . A f t e r  
e n c o u n te r in g  p u b lic  o p p o s it io n  t o  th e  1 ,1 0 0  
f i g u r e  a s  b e in g  to o  lo w , th e  C om m is s io n  
d ec id ed  to  issue  2 ,1 5 0  p e rm its .

H a v in g  se t th e  m a x im u m  n u m b e r , th e  
C om m is s io n  p ro m u lg a te d  r e g u la t io n s  a l lo ­
c a t in g  th e se  e n t r y  p e rm its  a m o n g  th e  o v e r  
4 ,0 0 0  p o te n i ia l a p p lic a n ts .6 A s  r e q u ire d  b y  
s t a tu t e , th e  c la s s i f ic a t io n  s y s te m  s e le c te d  
fo c u se s  o n  th e  d e g re e  o f  h a rd s h ip  a n  a p p li ­
c a n t  w ou ld  e x p e r ie n c e  i f  e x c lu d e d  f r o m  th e  
f i s h e r y , h a rd s h ip  b e in g  a sse sse d  th r o u g h  
tw o  h a rd s h ip  s ta n d a rd s : e c o n om ic  d e p e n d ­
e n ce  and  p a s t  p a r t ic ip a t io n .

A p p lic a n ts  can  he  a w a rd e d  u p  t o  t h i r t y -  
o n e  p o in ts  f o r  p a s t  p a r t ic ip a t io n  in  th e  f is h ­
e r y .  2 0  A A C  0 5 .6 7 7 (a ) (1 )  ( E f f .  3 / 6 / 8 1 ) .  A n  
a d d it io n a l tw e n t y - f iv e  p o in ts  can  be  a w a rd ­
ed  o n  th e  b a s is  o f  c o n s is te n t  p a s t  p a r t ic ip a ­
t io n , a llo c a te d  a c c o rd in g  to  th e  n u m b e r  o f  
w e e k s  f is h e d  in a n y  th re e  o f  t h e  f i v e  y e a r s  
b e tw e e n  1975  a n d  1 9 7 9 . 2 0  A A C  0 5 .-
6 7 7 (h ) (1 ) .

A  t o ta l o f  n in e te e n  p o in ts  h in g e s  on  in ­
c om e  d ep en d en ce  o n  th e  f i s h e r y .  E a r n in g s  
f r o m  th e  f is h e r y  a r e  used  to  a sse ss  e c o n om ­
ic d e p en d en c e , a s  d e m o n s t ra t e d  b y  th e  t a b le  
b e lo w :

Alaska 1345

Incom e F rom  F ishery 
S 200.00

Poin ts
6
6
7
7
7

Y e a r
1975
1976 500.00
1977 700.00
1978 750.00
1979 1,200.00 

2 0  A A C  0 5 .6 7 7 (c ) (1 ) .
F in a l ly ,  f i f t e e n  p o in ts  a r e  a l lo c a te d  a c ­

c o rd in g  l o  th e  a v a i la b i l i t y  o f  a l t e r n a t iv e  
o c c u p a t io n s  in  th e  p la c e  o f  th e  a p p lic a n t 's  
d o m ic i le . 2 0  A A C  0 5 .6 7 7 (c ) (2 ) . A p p lic a n ts  
re s id in g  in  r u r a l  a r e a s  re c e iv e  th e  m a x i­
m u m  n u m b e r  o f  p o in ts . Id .

A n  a p p lic a n t  a m a s s in g  e ig h t y  o r  m o re  
p o in t s  is c o n s id e re d  s i g n i f ic a n t ly  d e p e n d e n t 
a n d  a u to m a t ic a l ly  q u a l i f ie s  f o r  a n  e n t r y  
p e rm it . 2 0  A A C  0 5 .6 7 8 (a )  ( E r f .  3 / 6 / 8 1 ) .  
T h o s e  a p p lic a n ts  e a r n in g  le ss th a n  s e v e n ty  
p o in ts  a r e  c o n s id e re d  le ss d e p e n d e n t  a n d  
re c e iv e  p e rm it s  o n ly  a s  th e y  b e com e  a v a i la ­
b le . 2 0  A A C  0 5 .6 7 8 (b ) . P e rm i t s  is su ed  to  
s i g n i f ic a n t ly  d e p e n d e n t  a p p lic a n ts  a r e  f r e e ­
ly  t r a n s f c r r a b lc ;  th o s e  issu ed  to  le ss  d e ­
p e n d e n t  a p p lic a n ts  a r e  s u b je c t  to  r e s t r ic ­
t io n s  o n  t r a n s f e r  a n d  th e  b u y -b a c k  p ro v i ­
s io n s  o f  th e  L im ite d  E n t r y  A c t . 2 0  A A C  
0 5 .6 7 8 (a )  &  (b ) .  T h e  C om m is s io n  h a s  y e t  to  
e s ta b lis h  a  b u y -b a c k  p ro g ra m  f o r  th e  s a lm ­
o n  h an d  t r o l l  f i s h e r y .

U n d e r  th e s e  p ro v is io n s , R u t t e r  c o u ld  
a m a s s  a  t o t a l o f  t h i r t y - f o u r  p o in ts .7 H e  
b e g a n  f is h in g  in 1 9 7 9 , in v e s te d  in  a  v e sse l 
a n d  g e a r ,  a n d  d e r iv e s  a p p r o x im a te ly  s i x t y  
to  s e v e n ty  p e rc e n t  o f  h is  in c om e  f r o m  h and  
t r o l l i n g .

U n d e r  th e  im p re s s io n  th a t  he  w ou ld  he 
d e n ie d  a p e rm it , R u t t e r  i i lo d  s u i t  to  d e c la re  
th e  r e g u la t io n s  in v a lid . T h e  lo w e r  c o u r t  
u p h e ld  th e  r e g u la t io n s , a n d  d ism iss e d  R u t ­
t e r ’s  c a se  o n  th e  C om m is s io n ’s  m o t io n  f o r  a  
s u m m a ry  d ism is s a l. R u t t e r  th e re u p o n  a p ­
p e a le d  t o  th is  c o u r t .

5. Id . a l 4. The sh ift in catch d istribu tion  is
even m ore pronounced in the Icy  S tra its  area : 
in 1975, 75 percent o f the t ro l l catch  went to  
pow er tro lle rs , w h ile on ly  25  percen t went to 
hand t ro lle rs . By 1978, hand t ro lle rs  w ere ta k ­
ing 65 percent o f  the catch w h ile  on ly  35  p e r­
cent went to  pow er tro lle rs .

6 . A to ta l o f 4 ,4 76  d iffe ren t ind iv idua ls p a rtic i­
pated in the fishe ry  from  1975 th rough 1979. 
These ind iv idua ls constitu te the poo l o f poten ­
tia l app lican ts .

7 . R u tte r qua lifie s fo r  11 points fo r  past partic i­
pation . n ine fo r  consistent past partic ipation , 
seven fo r  econom ic dependence, and seven fo r 
liv ing  in S itka  fo r  a to ta l o f 34 points.
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11 ] O n  a p p e a l, R u t t e r  a l le g e s  v a r io u s  
g ro u n d s  f o r  r e v e r s a l . W e  h o ld  t h a t  th e  
C om m is s io n  e x c eed ed  th e  scop e  o f  i t s  a u ­
t h o r i t y  in  p ro m u lg a t in g  r e g u la t io n s  w h ich  
o m it  th re e  o f  th e  f o u r  s t a t u t o r i ly  m a n d a te d  
c r i t e r i a  o f  e c o n om ic  d ep en d en c e .

[ 2 ]  A s  a  th re s h o ld  m a t t e r ,  w e  m u s t d e ­
t e rm in e  i f  R u t t e r  has s t a n d in g  t o  p r o s c c t e  
th is  a p p e a l. T h e  a p p lic a t io n  p e r io d  f o r  o b ­
t a in in g  a  s a lm o n  h and  t r o l l  p e rm it  c lo sed  o n  
A u g u s t  3 1 , 1981 . A s  o f  t h a t  d a t e , th e  C o m ­
m iss io n  had  re c e iv e d  2 ,2 7 1  t im e ly  a p p lic a ­
t io n s . A c c o rd in g  to  th e  C om m is s io n , i 
t h e r e fo r e  a p p e a rs  “ n e a r ly  c e r t a in "  t h a t  
R u t t e r  w i ll o b ta in  a n  e n t r y  p e rm it .  T h e  
C om m is s io n  c on c lu d e s  th a t  th e  e n t i r e  c a se  is 
n e c e s s a r i ly  m oo t.

W e  d is a g re e . A S  4 4 .0 2 .3 0 0  p ro v id e s  t h a t  
a n  “ in te re s te d  p e rs o n "  h a s  s t a n d in g  to  o b ­
ta in  ju d ic ia l r e v ie w  o f  a n  a d m in is t r a t iv e  
r e g u la t io n . In  th is  c a se . R u t t e r  is “ in t e r ­
e s t e d "  in th e  n u m b e r  o f  p e rm it s  is su ed , f o r  
h is  a b i l i t y  to  fis h  c o m m e rc ia l ly  is d i r e c t ly  
a f fe c t e d  b y  th e  n u m b e r  o f  t r o l le r s  u s in g  th e  
f i s h e r y . T h e  p a r t ie s  a g re e  t h a t  is s u in g  
2 .1 5 0  p e rm its  w i ll n e c e s s a r i ly  r e s u lt  in g e a r  
r e s t r ic t io n s  a n d  m a n a g e m e n t  c lo s u re s , r e n ­
d e r in g  R u t t e r ’s  t ra d e  le ss  p r o f i t a b le .  T h a t  
R u t t e r  w i ll o b ta in  a  p e rm it  d o e s  n o t a l le v i ­
a t e  b is  c o n c e rn , f o r  lie  is c o n c e rn e d  th a t  t o o  
m a n y  o t h e r  a p p lic a n ts  w i l l a ls o  o b ta in  p e r ­
m its .

[ 3 - 5 ]  W e  n o te  f u r t h e r  t h a t , e ven  i f  th is  
c a se  w e re  te c h n ic a lly  m o o t , i t  w o u ld  f a l l  
w ith in  th e  p ub lic  in te re s t  e x c e p t io n  to  th e  
m o o tn e s s  d o c t r in e . T h is  c o u r t  w i l l h e a r  a  
m o o t  case  i f  i t  p re s e n ts  a n  is su e  o f  p u b lic  
im p o r ta n c e . A la s k a  T r a n s p o r ta t io n  C o m ­
m iss io n  v. G und in , 6 0 2  P .2 d  -102, 4 0 3  (A la s k a  
1 9 7 9 ) ; D o c  v. S ta t e , 4 8 7  P .2 t l -17. 5 3  (A la s k a  
1 9 7 1 ) . In  th is  in s ta n c e , a  d e te rm in a t io n  
h e re  w ou ld  a id  th e  C om m is s io n  in  f o r m u la t ­
in g  n ew  re g u la t io n s  an d  a p p ly in g  th e  o ld . 
S e c  N o r th w e s t  T r o l le r s  A s s o c ia t io n  v. M oos , 
S 9  W a sh .2 d  1 . 5 6 8  P .2 d  7 9 3  (1 9 7 7 ) .  M o re ­
o v e r ,  a  f a i r  n u m b e r  o f  n o n p a r l ie s  a r e  in t e r ­
e s te d  in th e  o u tc om e  o f  th is  s u it , s p e c i f ic a l­
ly ,  th o se  a p p lic a n ts  w h o  w i ll n o t  re c e iv e  
p e rm its . S in c e  th e  m o o tn e s s  d o c t r in e  is a  
m a t t e r  o f  ju d ic ia l d is c re t io n , a n d  n o t  c o n s t i­
t u t io n a l la w , w e  a r c  f r e e  t o  e le c t  to  a d d re s s

th e  case  o n  th e  m e r it s . S e e  A la s k a  T ra n s ­
p o r t a t io n  C om m is s io n  v. ( ia n t l ia , 6 0 2  P .2d  
4 0 2  (A la s k a  1 9 7 9 ) ; I t . L i t .  v. S t a t e , 4 8 7  P .2d  
2 7  (A la s k a  1 9 7 1 ) . T h is  w e  p ro c e ed  to  do .

I I
T h e  M a x im u m  N u m b e r  o f  P e rm i t s

161 A S  1 6 .4 3 .2 4 0  s e ts  f o r t h  th e  s t a n ­
d a rd s  f o r  d e te rm in in g  th e  m a x im u m  n u m ­
b e r  o f  e n t r y  j ie r in i t s  th e  C om m is s io n  can  
issue  f o r  a  g iv e n  f is h c r v . In  a  d is t re s s e d  
f is h e r y , t h a t  is , a  fis h e ry  in  w h ic h  th e  n u m ­
b e r  o f  u s e rs  e x c e ed ed  th e  o p t im u m  n u m b e r  
a s  o f  J a n u a r y  1. 1 9 73 , th e  m a x im u m  n u m ­
b e r  " s h a l l  be th e  h ig h e s t  u n it s  o f  g e a r  
fis h e d  in t h a t  f is h e r y  d u r in g  a n y  o n e  o f  th e  
fo u r  y e a r s  p re c e d in g  J a n u a r y  1 , 1 9 7 3 ."  A S  
1 0 .4 3 .2 4 0 (a ) . T h e  a c t  p ro v id e s  n o  g u id e lin e s  
f o r  d e t e rm in in g  th e  a p p r o p r ia t e  n u m b e r  o f  
p e rm its  f o r  a  n o i l-d is t re s s e d  f is h e r y , o t h e r  
th a n  n o t in g  t h a t  th e  n u m b e r  s e le c te d  
s h o u ld  f u r t h e r  th e  le g is la t iv e  p u rp o s e . A S  
1 6 .4 3 .2 4 0 (b ) .

A s th e  s a lm o n  b and  t r o l l  f i s h e r y  w a s  n o t  
o v e rg e a r e d  a s  o f  J a n u a r y  1, 1 9 73 , A S  10 .4 3 .- 
2 4 0 (b )  a p p lie s  an d  th e  C om m is s io n  is g iv e n  
b ro a d  d is c re t io n  in s e t t in g  th e  m a x im u m  
n u m b e r . T h e  C om m is s io n  c o n te n d s  th a t  
th e  n u m b e r  se le c te d  is r e a s o n a b le  a n d  lio n -  
a r b i t r a r y ,  o n e  w e ll w ith in  i t s  d is c re t io n  to  
s e le c t . U n d e r  th e  a p p lic a b le  s t a n d a rd  o f  
re v ie w , R u t t e r  m u s t e s ta b lis h  t h a t  th e  n u m ­
b e r  w a s th e  e x p re s s io n  o f  a  w h im , r a t h e r  
th a n  th e  p r o d u e l o f  r e a s o n . K e l l y  r .  Z a -  
m a re l lo , 4 8 6  P .2 d  9 0 6 , 9 1 0  (A la s k a  1971 ). 
W e  c o n c lu d e  th a t  R u t t e r  h a s  n o t  s o  e s ta b ­
lish ed .

[ 7 ]  R u t t e r ’s  a r g u m e n t  re d u c e s  to  th e  
s im p le  p ro p o s it io n  t h a t  th e  L im i te d  E n t r y  
A c t c a l ls  f o r  th e  im m e d ia te  e x c lu s io n  o f  a 
la rg e  n u m b e r  o f  a v o c a t io n a l f i s h e rm e n  so  
th a t  a  s m a l le r  n u m b e r  o f  e c o n o m ic a l ly  d e ­
p e n d e n t  t r a i le r s  can  f is h  w i th o u t  a n y  g e a r  
r e s t r ic t io n s  w h a ts o e v e r . U n d e r ly in g  th is  
a r g u m e n t  is th e  p re m is e  t h a t  th e  s a lm o n  
h a n d  t r o l l  f i s h e r y  is a  c o m m e rc ia l f i s h e r y , 
a n d  th a t  th e  in te re sL s  o f  c o m m e rc ia l t r o l le r s  
t a k e  p re c ed en c e  o v e r  th e  in te r e s t s  o f  a l l  
o t h e r  u se rs . T h is  p o s it io n , h o w e v e r , c h a ra c ­
te r iz e s  th e  p u rp o s e s  o f  th e  L im i te d  E n t r y
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A c t  to o  n a r r o w ly  an d  ig n o re s  p e r t in e n t  le g ­
is la t iv e  h is t o ry  a c c o m p a n y in g  t h a t  a c t .

A s  in i t i a l ly  p ro p o se d , th e  L im i te d  E n t r y  
A c t  c a lle d  f o r  an  im m e d ia te  re d u c t io n  in 
.h e  n u m b e r  o f  f is h e rm e n  to  th e  o p t im u m  
le v e l in a l l d is t re s se d  f is h e r ie s . N o t  s u rp r is ­
in g ly , th is  a sp ec t o f  th e  a c t  g e n e ra te d  su b ­
s t a n t ia l p u b lic  o p p o s it io n . A s  a  r e s u lt ,  th e  
a c t  a s  passed  re q u ire s  t h a t  th e  C om m is s io n  
f i x  th e  m a x im u m  n u m b e r  o f  p e rm it s  a t  a 
le v e l a p p ro x im a t in g  p a s t  p a r t ic ip a t io n , c o n ­
te m p la t in g  a  g r a d u a l d e c re a s e  in use 
th r o u g h  o p e ra t io n  o f  a  b u y -b a c k  p ro g ra m . 
S e e  1973  H o u se  J o u rn a l  5 0 3  ( " in s t e a d  o f  
m a k in g  an  in it ia l re d u c t io n  to  th e  o p t im u m  
n u m b e r  o f  u n it s  o f  g e a r ,  th e  c om m is s io n  
w o u ld  issu e  e n t r y  p e rm its  a t  th e  p re s e n t  
le v e l o f  f is h in g  e f f o r t  a n d  re d u c e  th e  
a m o u n t  o f  g e a r  to  o p t im u m  le v e ls  t h r o u g h  
a  v o lu n t a r y  b u y -h a c k  p r o g r a m ." )

T h a t  th e  le g i s la tu r e  in te n d e d  th e  n u m b e r  
o f  p e rm it s  in i t i a l ly  issu ed  to  r e f le c t  a c tu a l 
u se  is f u r t h e r  e v id e n c e d  b y  th e  v e r y  s t r u c ­
t u r e  o f  th e  b u y -b a c k  p ro g ra m . T h a t  p r o ­
g ra m  o p e ra te s  t o  p u rc h a s e  e n t r y  p e rm its  
in i t i a l ly  issu ed  to  le ss d e p e n d e n t  t r o l le r s .  
in d iv id u a ls  w h o  w o u ld , by  d e f in i t io n , s u f f e r  
o n ly  m in o r  e c o n om ic  d is c o m fo r t  i f  e x c lu d e d  
f r o m  th e  f is h e r y . S e c  A S  1 6 .4 3 .1 7 0 (c ) . T h e  
A c t  th u s  c o n te m p la te s  th e  is su an ce  o f  p e r ­
m its  to  le ss d e p e n d e n t t r o l le r s ,  e v e n  th o u g h  
e x c lu d in g  th e se  in d iv id u a ls  w o u ld  b e n e f i t  
th e  d e p e n d e n t  t r o l le r s .  H e n c e , th e  A c t 's  
p u rp o s e s  a r e  n o t m e re ly  e c o n om ic . T h e  A c t 
w a s  d e s ig n ed  to  p ro t e c t  th e  r e lia n c e  in t e r ­
e s ts  o f  a l l  in d iv id u a ls  u s in g  t ' ic  f i s h e r y , a s  
w e l l as a id in g  th e  d e p e n d e n t  fis h e rm en .' '

[ 8 ]  In  th is  in s ta n c e , ih c  n u m b e r  o f  p e r ­
m its  issued  r e f le c t s  p re s e n t  u se . W e  th e r e ­
f o r e  h a v e  l i t t le  d i f f i c u l t y  c o n c lu d in g  th a t  
s e t t in g  th e  m a x im u m  n u m b e r  a t  2 ,1 5 0  w a s 
re a s o n a b le  an d  in  a c c o rd  w ith  th e  le t t e r  a n d  
s p i r i t  o f  th e  L im ite d  E n t r y  A c t .

I l l
T h e  P r i o r i t y  C la s s i f ic a t io n  S y s te m

A S  1 6 .4 3 .2 5 0  r e q u ire s  t h a t  th e  C o m m is ­
s io n  a l lo c a te  e n t r y  p e rm its  on  th e  b a s is  o f
8. Indeed, in C om m erc ia l F isheries E n try  

C onun ’n A pokedak, 6 0 6  P .2d 1255, 12G5 
(A la sk a  1980), w e noted that the act had the 
fo llow ing  tou r b road pu rposes: (1 )  enhancing

th e  h a rd s h ip  a n  a p p lic a n t  w o u ld  s u f f e r  i f  
e x c lu d e d  f r o m  th e  f is h e ry . H a rd s h ip  is a s ­
sessed  th r o u g h  a  re a s o n a b le  b a la n c e  o f  tw o  
h a rd s h ip  s ta n d a rd s : e c o n om ic  d ep en d en c e  
a n d  p a s t  p a r t ic ip a t io n . R u t t e r  m a in ta in s  
t h a t  th e  r e g u la t io n s  fa i l  to  a sse ss  a d e q u a te ­
ly  e c o n om ic  d ep en d en ce  a n d  p a s t  p a r t ic ip a ­
t io n , an d  th a t  th e  b a la n c e  b e tw e e n  th e  tw o  
is u n re a s o n a b le .

A . P a s t  P a r t ic ip a t io n  P o in t s
U n d e r  th e  p re s e n t  s y s te m , th i r t y - o n e  

p o in ts  c an  be  o b ta in e d  by  la n d in g  a t  le a s t  
o n e  f is h  a  y e a r  f o r  a n y  th re e  o f  th e  f iv e  
y e a r s  b e tw e e n  1975  an d  1 979 . 2 0  A A C  0 5 .-  
6 7 7 ( a ) ( 1 )  &  ( 2 )  (K IT . 3 / 6 / 8 1 ) .  A n  a d d it io n a l 
tw e n t y - l i v e  p o in ts  w i l l b e  a w a rd e d  on  th e  
b a s is  o f  c o n s is te n t  p a s t  p a r t ic ip a t io n , a s ­
sessed  b y  lo o k in g  a t  th e  n u m b e r  o f  w e e k s  in  
w h ich  la n d in g s  w e re  m ad e  f o r  a n y  th re e  
y e a r s  b e tw e e n  1975  a n d  1979 . 2 0  A A C  0 5 .-  
6 7 7 (b ) (1 ) .

R u t t e r  c o n te n d s  th a t  th e se  p ro v is io n s  r e ­
w a rd  th e  e n th u s ia s t ic  a v o c a lio n a l f is h e rm e n  
by fa i l i n g  l o  d is t in g u is h  b e tw e e n  th e  e c o ­
n o m ic a lly  d e p e n d e n t a n d  s p o r t -c o m m e rc ia l 
t r o l le r s .  T h e  C om m is s io n  re sp o n d s  b y  n o t ­
in g  th a t  th e  c o m p u te r  p r in t - o u t  o n  ru n  
2 7 (h ) ,  th e  s y s te m  e v e n tu a l ly  a d o p te d , sh ow s  
th a t  o n ly  tw e n ty -e ig h t  p e rc e n t  o f  th e  4 4 7 0  
p o te n t ia l a p p lic a n ts , o r  1274  in d iv id u a ls , 
w o u ld  he  a b le  to  sh ow  p a r t ic ip a t io n  in th re e  
y e a r s . F o r t y - s e v e n  p e rc e n t  p a r t ic ip a te d  
o n ly  o n e  y e a r . F ro m  th e se  f ig u r e s , th e  
C om m is s io n  a rg u e s  t h a t  v e r y  fe w  “ r e c re a ­
t io n a l d a b b le r s "  w i ll s c o re  h ig h ly , w h ile  v i r ­
t u a l ly  e v e r y  p ro fe s s io n a l w h o  h a s  b een  ac ­
t iv e  f o r  th e  la s t  s e v e r a l y e a r s  w i ll re c e iv e  
th e  m a x im u m  n u m b e r o f  p o in ts .

S im i la r ly ,  th e  C om m is s io n  c o n te n d s  th a t  
th e  th r e e  to  f iv e  w e e k s  fis h e d  p e r  y e a r  
f ig u r e  u sed  to  assess c o n s is te n t  p a s t  p a r t ic i ­
p a t io n  w i l l  in c lu d e  m o s t  p ro fe s s io n a l t r o l ­
le rs . A  c o m p u te r  ru n  r e v e a ls  t h a t  i f  th e  
n u m b e r  o f  w eek s  fis h e d  p e r  y e a r  r e q u ir e ­
m e n t  w e re  in c re a sed  to  s e v e n  w e e k s , a  f ig -

the econom ic benefit to p ro fe ss ion a l fisherm en: 
(2 ) conserv ing  the fishe ry ; (3 )  avoid ing  un just 
d isc rim ination  in the a llo ca tion  o f  en try  per­
m its; and (4 ) adm in istra tive convenience.
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u rc  lo w e r  th a n  t h a t  u rg e d  b y  p la i n t i f f ,  f u l ly  
s e v e n ty - th r e e  p e rc e n t  o f  th e  p o te n t ia l a p p li ­
c a n ts  w o u ld  re c e iv e  n o  p o in ts . In  c o n t r a s t , 
u n d e r  th e  p re s e n t  s y s tem  fo r t y - tw o  p e rc e n t  
p a r t ic ip a te d  o n ly  o n e  y e a r ,  w h i le  fo u r t e e n  
p e rc e n t  q u a li f ie d  f o r  t h re e .

[ 9 ]  W c  f in d  th e se  a r g u m e n ts  p e rsu a s iv e . 
W h e r . c o n s id e re d  in c o n ju n c t io n  w ith  th e  
p o in t s  a w a rd e d  f o r  e c o n om ic  d ep en d en c e , 
m o s t  p ro fe s s io n a l t r o l le r s  w i l l  r e c e iv e  p e r ­
m its . O n ly  in  th e  r a r e  in s ta n c e , (e .g . , a  
p ro fe s s io n a l w h o  r e c e n t ly  s t a r t e d  f is h in g ) 
w i l l  a  “ d a b b le r "  be  p r e f e r r e d  o v e r  an  e c o ­
n o m ic a l ly  d e p e n d e n t  t r a i le r . 9 T h e  a c t  c a l ls  
f o r  n o  m o re .

W h e n  p r o p e r ly  a n a ly z e d , R u t t e r ’s o b je c ­
t io n  t o  th e  t r e a tm e n t  o f  p a r t ic ip a t io n  p o in ts  
is in  r e a l i t y  a n  o b je c t io n  to  th e  m a x ’ m um  
n u m b e r  o f  p e rm its  is su ed . R u t t e r  a rg u e s  
t h a t  th e  p re s e n t  s y s tem  f a i ls  t o  d is t in g u ish  
b e tw e e n  th e  a v o c a l io n a l a n d  p ro fe s s io n a l 
t r o l le r .  T h is  is q u it e  t r u e , b u t  w h a t  R u t t e r  
f a i ls  t o  r e a li z e  is t h a t  t h e r e  is n o  n e ed  to  
d is t in g u is h  b e tw e e n  th e  tw o  g ro u p s . G iv e n  
th e  n u m b e r  o f  p e rm its  is su ed , a n d  th e  r e la ­
t iv e ly  sm a ll n u m b e r  o f  p ro fe s s io n a l t r o l le r s ,  
a lm o s t  a l l  p ro fe s s io n a ls  w i l l  r e c e iv e  p e rm its ; 
th e  e x c lu s io n a ry  lin e  w i ll b e  d r a w n  b e tw e e n  
s e r io u s  a v o c a t io n a l t r o l le r s  a n d  le ss s e r io u s  
a v o e a t io n a l t r o l le r s .  R u t t e r ’s  o b je c t io n  is 
n o t  t h a t  p ro fe s s io n a ls  w i l l be e x c lu d e d , b u t  
t h a t  to o  m an y  a v o c a t io n a l f is h e rm e n  w i ll lie  
in c lu d e d . H e  o b je c t s  t o  th e  m a x im u m  
n u m b e r , an  o b je c t io n  w h ic h  la c k s  m e r it .

B . E c o n om ic  D e p e n d e n c e
E a rn in g s  f r o m  th e  s a lm o n  h an d  t r o l l  f i s h ­

e r y  a r e  u sed  to  assess in c om e  d ep en d en c e . 
T h e  m a x im u m  o f  n in e te e n  p o in ts  c an  be 
o b ta in e d  b y  a n y o n e  d e r iv in g  a  r e la t i v e ly  
lo w  g ro s s  in c om e  f r o m  th e  f i s h e r y :  $ 2 0 0  in 
1 9 7 5 , $ 5 0 0  in  1 9 7 6 , $ 7 0 0  in  1 9 7 7 , $ 7 5 0  in 
1 9 7 8 , a n d  $ 1 ,2 0 0  in  1 979 . 2 0  A A C  0 5 .-
6 7 7 (c ) (1 )  ( E f f .  3 / 6 / 8 1 ) .  R u t t e r  a r g u e s  th a t  
"b e c a u s e  th e se  p o in ts  d o  n o t d is t in g u is h  
b e tw e e n  th e  e c o n o m ic a lly  d e p e n d e n t  h and

9. It is en tire ly  consonant w ith  lb "  purposes o f 
the act to  give p re ference to  those ind iv idua ls 
that have fished the most. Isakson  v. Rickev , 
550  P 2d 359 . 364  (A la ska  1976). That Ru tter, 
as a new but dependent t ro lle r , m ay be passed 
ove r in fa v o r  o f an estab lished avoca tiona l fish ­
e rm an  is perhaps a defect in the c lass ifica tion

t r o l l e r  a n d  th e  w e e k e n d  a v o e a t io n a l f i s h e r ­
m en , th e y  a r e  e s s e n t ia l ly  m e a n in g le s s ."

A n  a d d i t io n a l f i f t e e n  p o in ts  a r e  a l lo c a te d  
o n  th e  a v a i la b i l i t y  o f  a l t e r n a t iv e  o c c u p a ­
t io n s , b a sed  o n  th e  p o p u la t io n  o f  th e  p la c e  
o f  th e  a p p lic a n t ’s  d om ic i le . 2 0  A A C  0 5 .-  
6 7 7 (c ) (2 ) .  A p p lic a n ts  l iv in g  in  r u r a l  a re a s  
r e c e iv e  th e  m a x im u m  n u m b e r , th e  t h e o r y  
b e in g  t h a t  m o s t a v o c a t io n a l f i s h e rm e n  r e ­
s id e  in  u rb a n  a re a s  w h ile  d e p e n d e n t  t r o l le r s  
a r e  c o u n t r y  d w e lle r s . R u t t e r ,  w h o  liv e s  in 
S i t k a ,  d o e s  n o t  a d d re s s  th is  a sp e c t  o f  th e  
a l lo c a t io n  sch em e .

T h e  c r u x  o f  R u t t e r ’s  a r g u m e n t  is t h a t  th e  
p o in t  s y s te m  is o v e r - in c lu s iv e :

I f  o n e  is a t t e m p t in g  to  id e n t i fy  th e  e c o ­
n o m ic a l ly  d e p e n d e n t h a n d  t r o l le r ,  a n d  be ­
lie v e s  t h a t  o n ly  a  sm a ll p o r t io n  o f  p a r t ic i ­
p a n ts  g e n e r a t e  a  m a jo r  p o r t io n  o f  t h e i r  
in c om e  f r o m  h and  t r o l l i n g ,  o n e  w ou ld  n o t  
e s ta b lis h  a  sy s tem  w h ich  g iv e s  a l l  p o ss ib le  
p o in ts  in  th is  c a t e g o r y  to  a p p r o x im a te ly  
f i f t y  p e rc e n t  o f  th e  p e o p le  f is h in g  in  r e le ­
v a n t  y e a r s  . . .  [ I ] t  is o b v io u s  t h a t  a 
s m a ll g r o u p  o f  d e p e n d e n t  h a n d  t r o l le r s  
w i ll n o t  be id e n t i f ie d  b y  a  s y s tem  g iv in g  
a l l  p o in t s  t o  th o se  m a k in g  le s s  th a n  th e  
a v e r a g e  in c om e  in th e  f i s h e r y .
T h is  a r g u m e n t  m isses th e  p o in t . A l l  t h a t  

th e  a c t  r e q u ire s  is t h a t  th e  C om m is s io n  
r a n k  a p p lic a n ts  by  th e  h a rd s h ip  th e y  w ou ld  
s u f f e r  i f  e x c lu d e d  f r o m  th e  f is h e r y . R u t ­
t e r ,  h o w e v e r , p re su m e s  t h a t  th e  C om m is ­
s io n  m u s t p re c is e ly  id e n t i fy  d e p e n d e n t  t r o l ­
le r s . G iv e n  th e  n u m b e r  o f  p e rm its  a v a i la ­
b le , th is  d e g re e  o f  e x a c t i tu d e  is u n c a lle d  
fo r .  O n ce  a g a in , p la i n t i f f  c o m p la in s  o f  th e  
m a x im u m  n u m b e r .

C . R e n s o n n b le  B a la n c e  
U n d e r  th e  p r e ^ i . t  s y s te m , in d iv id u a ls  

w h o  p a r t ic ip a te  b u t a r e  n o t e c o n o m ic a lly  
d e p e n d e n t  w i l l r e c e iv e  a  m a x im u m  o f  f i f t y -  
s ix  p o in ts . A n  e c o n o m ic a lly  d e p e n d e n t  t r o l ­
le r  w h o  h a s  been  a c t iv e  f o r  a t  le a s t  th re e

system , but it is im portan t to  rem em ber that 
cou rts  do not expect perfec tion  o f  such a sys­
tem . W e re  it otherw ise , v e ry  few  sta tu to ry  
c lass ifica tion  schemes w ou ld  su rv ive  jud ic ia l 
sc ru tiny . See C om m erc ia l F isheries E n try  
Comm 'n  v. Apokedak, 6 06  P .2d 1255, 1267 n. 
5 0  (A la sk a  1980).
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y e a r s  w i ll r e c e iv e  b o th  d ep e n d e n c e  a n d  p a r ­
t ic ip a t io n  p o in ts , th e re  b e in g  n o  su ch  th in g  
as a  d ep en d en t t r o l le r  w h o  d id  n o t  p a r t ic i ­
p a te . T h e  tw o  c r i t e r ia  c o m p le m e n t  e ach  
o t h e r  w e ll, a n d  th e  b a la n c e  is n o t  so  c le a r ly  
u n re a s o n a b le  as to  r e q u i r e  in v a lid a t io n  o f  
th e  r e g u la t io n s  on  th is  p o in t .

IV

T h e  R e q u ir e m e n ts  o f  A S  U i . - I 3 .2 5 0 (n ) ( l )
A S  1 6 .4 3 .2 5 0 (a ) (1 )  r e q u ire s  th a t  th e  C o m ­

m iss io n  in c lu d e  c e r ta in  fa c t o r s  in  i t s  a sse ss ­
m e n t  o f  e c on om ic  d ep en d en c e . S p e c i f ic a lly , 
it  r e q u ire s  t h a t  th e  r e g u la t io n s  issess " p e r ­
c e n ta g e  o f  in c om e  d e r iv e d  f r o m  t. e f is h e r y , 
r e lia n c e  o n  a l t e r n a t iv e  o c c u p a t io n s , a v a i la ­
b i l i t y  o f  a l t e r n a t iv e  o c c u p a t io n s , [a n d ) in ­
v e s tm e n t  in  v e sse ls  a n d  g e a r  ..........."  T h e
re g u la t io n s  a t  issue  h e re , h o w e v e r , in c o rp o ­
r a t e  o n ly  o n e  o f  th e se  fa c t o r s , a v a i la b i l i t y  
o f  a l t e r n a t e  o c c u p a t io n s . R u t t e r  a rg u e s  
t h a t  th e  C om m is s io n  e x c e ed ed  th e  scop e  o f  
it s  a u th o r i t y  in  o m it t in g  th e se  c r i t e r ia ,  an d  
m a t  th e  r e g u la t io n s  a r e  c o n s e q u e n t ly  in v a l­
id .

T h e  C om m is s io n  fo u n d  th a t  sp e c ia l c i r ­
c u m s ta n c e s  e x is t  f o r  th e  s a lm o n  h an d  t r o l l  
f i s h e r y :

[T ]h e  s ta n d a rd s  s e t  o u t  in  A S  1 0 .4 3 .-  
2 5 0 (a ) (1 )  f o r  v e sse l o w n e rs h ip , p e rc e n ta g e  
o f  in com e  an d  re lia n c e  o n  a lt e r n a t iv e  o c ­
c u p a t io n s  d o  n o t a d e q u a te ly  r e f le c t  th e  
d e g re e  o f  e c on om ic  d e p e n d e n c e  o n  th e  
f is h e r y , a n d  a re  u n s a t i s fa c t o r y  f o r  d e t e r ­
m in a t io n  o f  th e  d e g re e  o f  h a rd s h ip  a n  
a p p lic a n t  w o u ld  s u f f e r  b y  e x c lu s io n  f r o m  
th e  f is h e ry .
T h e  C om m is s io n  d e em ed  in v e s tm e n t  in 

th e  f is h e r y  in a p p ro p r ia te  a s  a n  in d ic a to r  o f  
e c o n om ic  d ep en d en ce  b e cau se  o f  th e  
“ u n iq u e  n a tu re  o f  th e  h and  t r o l l  f i s h e r y  an d  
th e  m a n a g em e n t p h i lo s o p h y  a p p lie d  to  i t ."  
F in d in g s  o f  th e  C o m m e rc ia l F is h e r ie s  E n t r y  
C om m is s io n  R e g a rd in g  th e  P r i o r i t y  C la s s i f i ­
c a t io n  S y s te m  f o r  th e  S ta t e w id e  S a lm o n  
H a n d  T r o l l  F is h e ry , a t  2 , J a n u a r y  9 , 1981 . 
T h e  C om m is s io n  a p p a r e n t ly  re a s o n e d  th a t  
in v e s tm e n t  is u n re la te d  l o  d e p e n d e n c e , f o r

tvtr.'d—ji

n u m e ro u s  a v o c a t io n a l t r o l le r s  h a v e  in v e s te d  
in  e x p e n s iv e  r e c re a t io n a l t r o l l i n g  b o a ts . 
A n d  re lia n c e  o n  a lt e r n a t iv e  o c c u p a t io n s  a s  a  
r a n k in g  f a c t o r  w a s  d is re g a rd e d  b ecau se  o f  
th e  n a tu re  o f  t h a t  f is h e r y  a s  a  “ s o u rc e  o f  
s u p p le m e n ta l in c om e  t o  t h a t  d e r iv e d  
th r o u g h  o t h e r  m ean s , in c lu d in g  o t n e r  ; , s h -  
e r ie s ."  Id . S im i la r ly ,  th e  “ c h a ra c t e r is t ic a l­
ly  lo w  in c om e  e a rn e d  f r o m  h an d  t r o l l i n g ”  
p e rs u a d e d  th e  C om m is s io n  to  ig n o re  th e  
p e rc e n ta g e  o f  in c om e  d e r iv e d  by  t r o l l e r  
f r o m  o t h e r  s o u rc e s . Id . a t  3 .

T h e  C om m is s io n  w a s  n o t  f r e e  to  d is re ­
g a rd  th e se  s t a t u t o r y  in d ic ia  o f  e c o n om ic  
d e p e n d e n c e . I t  is n o t  a t  a l l  c le a r  t h a t  th e  
C om m is s io n  c o u ld  n o t fa s h io n  a  s y s te m  in ­
c o r p o r a t in g  a l l  f o u r  fa c t o r s  in a  lo g ic a l, 
re a s o n a b le  m a n n e r . T h a t  th e  C om m is s io n  
fe e ls  it c o u ld  d e s ig n  a  l ie t t e r  c la s s i f ic a t io n  
sc h em e  u s in g  o n ly  o n e  o f  th e  fa c t o r s  is 
b e s id e  th e  p o in t ; it is n o t  f r e e  to  s u b s t i tu te  
its  ju d g m e n t  f o r  t h a t  o f  th e  le g is la tu re . 
O n ce  th e  le g i s la tu re  d e te rm in e d  th a t  p e r ­
c e n ta g e  o f  in c om e  d e r iv e d  f r o m  th e  f i s h e r y , 
re lia n c e  o n  a lt e r n a t i v e  o c c u p a t io n s  a n d  in ­
v e s tm e n t w e re  r e le v a n t  to  e c o n om ic  d e ­
p en d en c e , th e  C om m is s io n  w a s  d e p r ' 'cd  o f  
th e  p o w e r  t o  d ec id e  o th e rw is e .

( 1 0 ]  A d m in is t r a t iv e  a g e n c ie s  a r e  c re a ­
t u r e s  o f  s t a tu t e , d e r iv in g  f r o m  th e  le g is la ­
t u r e  th e  a u th o r i t y  f o r  th e  e x e rc is e  o f  a n y  
p o w e r  t h e y  c la im . M c D a n ie l v. C o ry , 6 3 1  
I ’ .2d  S 2 , S 3  (A la s k a  1 9 8 1 ) . In  th is  in s ta n c e , 
th e  s t a tu t e  r e q u ire s  t h a t  th e  C om m is s io n  
a sse ss  e c o n om n ic  d ep en d en c e  a c c o rd in g  to  
s p e c i f ic a lly  e n u m e ra te d  fa c t o r s . T h is  th e  
C om m is s io n  fa i le d  to  do . W e  t h e r e fo r e  
h o ld  th e  r e g u la t io n s  in v a lid  a s  th e y  r e la t e  
t o  th e  a sse ss , .n t  o f  e c o n om ic  d ep en d en c e  
a n d  r e v e r s e  th e  lo w e r  c o u r t .
REVERSED.
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S u b s i s t e n c e

The S t a t e  s u b s i s t e n c e  law must  be  im plem ented  by  t h e  
Boards  o f  F i s h e r i e s  and Game i n  a new and p r o b l e m a t i c  way u n d e r  
M adison v .  A la sk a  D epar tm en t  o f  F i s h  and Game ,  No. 7410,  a 
d e c i s i o n  i s s u e d  by t h e " A l a s k a  Supreme C o u r t  on F e b r u a r y  22, 1985. 
The p r e c i s e  h o l d i n g s  o f  t h e  c o u r t  c o u ld  be i n t e r p r e t e d  by e x t r a ­
p o l a t i o n  to  a f f e c t  t h e  e n t i r e  s t a t e  and  r e g u l a t i o n  o f  game as  
w e l l  a s  f i s h .  (

The s t a t e  s t a t u t e s  r e q u i r e :

T h a t  s u b s i s t e n c e  h u n t i n g  and f i s h i n g  be a l l o w e d ,  u n l e s s  
t h e  r e s o u r c e  would be  harmed.

T ha t  s u b s i s t e n c e  be g i v e n  a p r i o r i t y ,  i  
a r e  n e c e s s a r y .  / )  ^

B e f o re  Madison:

*  r e s t r i c t i o n s

andThese  s p e c i a l  p r o t e c t i o n s  a p p l i e d  t o  f i s h i n g  
^ h p p t i n g  by r u r a l  A l a s k a n s .

x Because  s u b s i s t e n c e  c o n s i s t e d  o n ly  o f  t h o s e  r u r a l  
ju \  / h a r v e s t s ,  t h e  b o a r d s  w ere  a b l e  t o  accomodate  n o n - s t a t ej l - \  / n a r v e s u s ,  one Doaras were  aDie uo accomoaace n o n - s t a t e  

y  I / '  / r e s i d e n t  and g u id e d  h u n t i n g ,  p e r s o n a l  u s e _ n e t  f i s h i n g  y  y  

■/ j\  /  /  bv n o n - r u r a l  A l a s k a n s , s p o r t  ' f i s h i n g , and" com m erc iaL^v^ /  j  *
/ /  /  f i s h i n g .

f
'yi . f  t / e r ^ a d i s o n :

f i s h i n g ,

The s t a t e  was i n  c o m p l ian c e  w i t h  ANILCA.

A l l  A la sk a n s  
h u n t i n g .

may engage  i n  s u b s i s t e n c e  f i s h i n g  o r

S u b s i s t e n c e  f i s h i n g  o r  h u n t i n g  on a r e s o u r c e  by  a l l  
ATaskans c a n n o t  be  r e s t r i c t e d  u n l e s s  a l l
n o n - s u b s i s t e n c e  u s e s  a r e  f i r s t  e l i m i n a t e d .

02-001A< Rev 10- /9>

Example: The P r i n c e  U i l l i a m  Sound com m erc ia l
f i s h e r y  may n eed  t o  be r e s t r i c t e d  o r  even  c l o s e d  
i f  n e c e s s a r y  t o  accommodate t h e  d ip  n e t  f i s h e r y  i n  
t h e  Copper R i v e r .
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Example:  The Kenai  R i v e r  and  S u s i t n a  d r a i n a g e
s p o r t  f i s h e r i e s  may need  t o  b e  r e s t r i c t e d  o r  even 
c l o s e d  i f  " s u b s i s t e n c e ,  f i s h i n g "  by g i l l  n e t  must  
be  a l l o w e d  i n  l a r g e  a r e a s  o f  Cook I n l e t  c l o s e d  i n  
r e c e n t  y e a r s .

Example:  A l l  A la sk a n s  c o u ld  s u b s i s t e n c e  f i s h  n e a r
Tyonek f o r  k i n g s , n e a r  Angoon f o r  c o h o s , i n  t h e  
Naknek R i v e r  f o r  k i n g s ,  soclceye,  and  coho ,  and i n  
t h e  I l i a m n a - L a k e  C l a r k  d r a i n a g e  f o r  s o c k e y e ,  
u n l e s s  any a s s o c i a t e d  s p o r t  o r  com m erc ia l  f i s h e r y  
were  c l o s e d .

Example:  F o r  any p e r m i t  h u n t ,  n o n - s t a t e  r e s i d e n t
and g u id e d  h u n t i n g  may n e ed  to  be e l i m i n a t e d .

I f  t h e  b o a r d s  c a n n o t  p r o t e c t  f i s h i n g  and  h u n t i n g  by 
r u r a l  A la sk a  r e s i d e n t s  u n d e r  t h e  s t a t e  s t a t u t e s " ,  
n o n - c o m p l ia n c e  w i t h  AKILCA c o u ld  m anda te  some f e d e r a l  
a c t i o n .

O '
I t  i s  u n c l e a r  p r e c i s e l y  w ha t  f e d e r a l  management 
would e n t a i l ,  b u t  i t  h a s  been  a r g u e d  t h a t  b e s i d e s  
a l l  f e d e r a l  l a n d ,  a l l  n a v i g a b l e  w a t e r s  would  be 
a f f e c t e d ,  and t h a t  p o s s i b l y  some s t a t e  l a n d s  would 
be a f f e c t e d  i f  m i g r a t o r y  s p e c i e s  were  i n v o l v e d .

IICG/LIS: r n
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For  an A c t  e n t i t l e d : " A n  A c t  r e l a t i n g  to the tak ing  of f i s h  a n d  ga m e  

for  s u b s i s t e n c e  and  p a r 3 one.* u s e ; a n d  p r o v i d i n g

f o r  an e f f e c t i v e  dat e."

E E IT ZITACTEE U Y  T H E  L E G I S L A T U R E  C F  TEE El.-.TE 0 7  A L A S K A :

* S e c t i o n  1. F I E D i E G S . T h e  l e g i s l a t u r e  finds tha t

(1) the t a k i n g  c f  fish stocks a n d  gam e p o p u l a t i o n s  for 

p e r s o n a l  a n d f a m i l y  c o n s u m p t i o n  an d r e l a t e s  u s e s  is e i s e n t i a l  to the 

he a l t h ,  safe ty,  a n d  g e n e r a l  w e l f a r e  cf A l a s k a n s  demit l i e d  ir r u r a l  

c o m m u n i t i e s  or r u r a l  a r e a s  in w h i c h  the t a k i n g  c f fisl a n d  g a m e  for 

s u c h  u s e s  is a s i g n i f i c a n t  p a r t  of the e c o n o m y  cf the c o m m u n i t y  or 

area; a n d

(2) the t a k i n g  of  f i s h  stocks a n d  sa me  po  m l a t i o n s  for 

p e r s o n a l ,  sport, a*.d c o m m e r c i a l  u s e s  is a l s o  o f  scor.cn..c a n d  r e c r e­

a t i o n a l  i m p o r t a n c e  to A l a s k a n s  w h o  r e s i d e  a n y w h e r e  in t h e  state.

* Sec. 2. AS 16 .0 5. 2 5 1 ( a )  is a m e n d e d  to read:

(a) T h e  B o a r d  c f  F i s h e r i e s  m a y  a d o pt  r e g u l a t i o n s  it c o n s i d e r s  

a d v i s a b l e  in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 44.- 

62) for

(1) s e t t i n g  a p a r t  f i s h  r e s e r v e  areas, r e i u g e s  a n d  sa n c t u -  

n r i e s  in the w a t e r s  o f  the su ac e o v e r  w h i c h  it has j u r i s d i c t i o n ,

s u b j e c t  to th e a p p r o v a l  of  the l eg is lat ur e;

(2) e s t a b l i s h i n g  o p e n  an d  c l o s e d  s e a s o n s  a n d  a r e a s  for  the

c a k i n g  or fish;

(3) r e t t i n g  q uo tas , b a g limits, h a r v e s t  levels, e



si t e lir.iitatic us on  the taki

(A) e s t a b l i s h i n g

pur s ui t,  c a p t u re a n d  trar.spo

(5) e s t a b l i s h i n g

ter m e a n5 u s e d .Li.* ,J L.J. J Ul U , 1 .

t r \
VO) c l a s s i f y i n g

u s e  fish, or p r e d a t o r s  r r

p u r p o s e s •

(7) w a t e r s h e d  a'

c o n s e r v a t i o n , p r o t e c t i o n ,  u.

fish;

(8) m v e s  tigatir.s

Ot I 3 h ;

stan l o v e d  in I; he

i i.c'nti-ic;.t.’.cr r e o u i  i* a m e n  t i 

•Assort cf  i ;;li; 

fish, s p o r t  f i s h ^ np*-^ OT!ro

e s s e n t i a l  :or  r e g u l a t o r y

■provei.'.enc, a n a  riant 7. errent, 

p r e p a r a t i o n  a n d  s t o c k i u r  cr:

r.c aeterr.tning the s::tent a n a  s t r e e t  or 

dis e as e,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  r i s h  in the state, e x e r c i s­

ing c o n t r o l  m e a s u r e s  ccnsideroc. n e c e s s a r y  to the r e s o u r c e s  or the 

s t a t e ;

(0; p r o h i b i t i n g  ar.d r e g u l a t i n g  the live c a p tu re , p o s s e s­

si on . tr an sp or t,  or r e l e a s e  of n a t i v e  or e x o t i c  f i s h  or t h e i r  eggs;

season s,  areas, qu o t a s  a n d  m e t h o d s  of

&•.. .

1

( iG) e s t a b l i s h i n g  

h a r v e s t  for a q u a t i c  pl an ts ;

(11) e s t a b l i s h i n g  the times ar.d d at es  d u r i n g  w h i c h  the 

i s s u a n c e  of f i s h i n g  lic ens es , p er mi ts  a n d r e g i s t r a t i o n s  an d the 

t r a n s f e r  of p e r m i t s  ar.d r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  ar eas  is 

a ll owe d;  h ow eve r,  this p a r a g r a p h  does no t  a p p l y  to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  AS  16.43j_

(12) p e r s o n a l  us e  f i s h i n g .

Sec. 2. AS 1 6 . 0 5 . 9 4 0 ( 2 3 )  is a m e n d e d  to read:

(23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l  

us e s bv r u r a l  [IN] A l a s k a  r e s i d e n t s  of wild, r e n e w a b l e  r e s o u r c e s  for 

d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  as food, she lt er , fuel,
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Editorial Opin ion and Comment of
-jpg l R B A N g s  b 7

D a i l y  M e w s  -  M i R K s r
"Independent in A ll T h ing s . . . N eu tra l in N one”

Other opinions expressed on this page do not necessarily 
,QLth£J3ai]ALCJ.cws.

D i o  t i m e  f o r  h a s t y  a c t i o n

The state should not be hasty in acting upon th« 
state S u p r e m e  Court’s recent ruling on the subsist­
ence priority.

Far from rushing in to a m e n d  state law so that it* 
complies with a badly conceived federal law, the; 
state should take advantage of the court’s ruling to 
revise and improve state law at the s a m e  time w e  
seek changes in the federal law.

as
T h e  court ruled recently that the B o a r d  o f M  

Fisheries could not base a subistence priority o n ;- 
rural residency, finding that inconsistent with thej 
intent of the state’s subsistence law. if

ft
Since the problem stems from the federal law,i' 

which requires Alaska to accord a subsistence prior- 
ity on federal lands to rural residents if it wants state 
m a n a g e m e n t  of fish and g a m e  to continue on those 
lands, there’s already a m o v e  afoot in s o m e  circles to 
just do a hasty job of amending the state law to m a k e  L 
it comply with federal law.

T h a t’s not the direction Alaska should go, 
though.

The court ruling gives Alaskans a good oppor­
tunity to straighten out a thorny problem. Though an 
effort to repeal the state’s subsistence law failed in 
1982, w e  shouldn’t ignore the fact that 80,000 Alas­
kans wanted to repeal it. That’s a significant nu m b e r  
of disgruntled voters w h o  would like to see an end to 
discrimination based upon residency.

T he federal government has indicated a willing­
ness to work with Alaska as w e  seek to resolve the 
problem. T w o  points' should be m a d e  ab^ut that: 
First, Alaska should structure its o w n  state laws to 
be in accord with our state Constitution, a ConstitUr 
tion approved b y  the federal government at the time 
of statehood. And, w e  should take advantage of this 
opportunity to let Congress and federal agencies 
k n o w  what sort of problems they’re causing us with a 
law that requires us to discriminate against people} 
based upon where they live.

W e  should set to work to write the best stated 
subsistence law w e  can, including the criteria w e  ;’; 
k n o w  m a k e s  the most sense for Alaska. A  hastyf 
a m e n d m e n t  a i m e d  at incorporating federal lan-§ 
guage into state law is not the best course. W e ’ve got| 
a chance to write a good law based on rational j 
criteria. Let’s not waste it. *

First, w e  need to recognize that the court’s rul­
ing does not m e a n  every Alaskan will qualify as a 

. subsistence user. W e ’ll be hearing scare talk in the 
}| next few weeks, aimed at convincing us the ruling 

will result in the elimination of out-of-state hunting 
or commercial fishing or sport fishing. No n e  is likely 
to be the case, and certainly needn’t be if legislators 
take appropriate action in reviewing the existing 
state subsistence law.

In fact, the ruling sets up two tiers of subsistence 
users. In the first tier is any Alaskan with a history of 
“customary and traditional use” of a resource for 
subsistence purposes. Obviously, not every Alaskan 
will qualify. T h e  second tier of subsistence users 
m a y  be granted a priority only w h e n  restrictions on 
sport and commerical users will not be adequate to 
protect the resource. In that case, the court found, 
local residency could be used as a factor in according 
a subsistence priority.

T h e  first step for the state Legislature then, is to 
define “customary and traditional use.” N o  defini­
tion of that phrase is found in current state law and 
it’s badly needed. The goal should be to set criteria 
based upon need rather than upon residency, for it’s 
clear to most Alaskans that in granting hunting and 
fishing priorities based upon need, w e  can best pro­
tect the subsistence w a y  of life.
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JUNEAL— ihe Sheffield Admin- 
stration may be working on a bill to 
narrow the definition of subsist­
ence user, limiting it to rural resi­
dents and matching an interpreta­
tion set by the Board of Fisheries in 
recent years.

T h a t  in t e r p r e t a t i o n  b y  th e  F i s h  
B o a r d  w a s  s t r u c k  d ow n  F e b . 2 2  b y  
t h e  A la s k a  S u p r e m e  C o u r t ,  w h ic h  
r u le d  t h a t  t h e  b o a r d  s t r a y e d  f r o m  
t h e  L e g i s la t u r e ’ s  in te n t  o f  th e  1978  
s u b s i s t e n c e  l a w  w h e n  i t  d e c id e d  
t h a t  s u b s is t e n c e  u s e r s  m u s t  b e  r u ­
r a l  r e s id e n t s .
Since the court ruling involved in­

terpretation of a law, not the Con­
stitution, it could be changed with 
passage of a new law this session. 
The issue is expected to be highly 
controversia’.

T h e  S u p r e m e  C o u r t  r u l i n g  c o n ­
c e r n e d  t h e  b o a r d ’ s  d e c is io n  to  l im i t  

i s u b s is t e n c e  s a lm o n  f is h in g  in  th e  
j U p p e r  C o o k  I n l e t  t o  r e s id e n t s  o f  
i n e a r b y  c o m m u n i t i e s  T y o n e k , E n ­
g l i s h  B a y  a n d  P o r t  G r a h a m , c o m ­
m u n i t i e s  w h ic h  h a v e  n o  r o a d  a c ­
c e s s  a n d  a r e  n o t  t ie d  to  u r b a n  e c o -  
m o n ie s . T y o n e k  is  o n  th e  n o r t h w e s t  
s h o r e  o f  C o o k  I n le t ,  43  m i le s  s o u th ­
w e s t  o f  A n c h o ^ ^ ^ ^ ^ p ^ ^ a ^

a n d  P o r t  G r a h a m  a r e  o n  tjBe o t h e r  
s id e  o f  i n le t ,  10 m i le s  s o u t f tw e s t  o f- 
S e ld o v ia .

T h e  c o u r t  r u le d  t h a t  a l l^ u b s i s t -  
e n c e  u s e r s — r u r a l  a n d  i i j - b a n —  
m u s t  h a v e  t h e i r  f i s h  o r  g a rn g  n e e d s  
t a k e n  c a r e  o f  b e f o r e  th e  w e d s  o f  
s p o r t  a n d  c o m m e r c i a l  f i s l a r m e n .  
I t  s a i d  th e  L e g i s la t u r e  d id  n | t  l im i t  
t h e  d e f in i t i o n  o f  s u b s is te n c e fp s e r  to  
r u r a l  r e s i d e n t s  w h e n  g r k n t i n g  
t h e m  p r e f e r e n c e  o v e r  s p o i l  a n d  
c o m m e r c i a l  f i s h e rm e n .

T h e  c o u r t  r u le d  t h a t  u s e  
s u b s is t e n c e  f i s h e rm e n  m a y  
m it e d  b y  t h e i r  p r o x im i t y  t o  t 
s o u r c e ,  b u t  o n ly  i f  t h e r e ’ 
e n o u g h  to  g o  a r o u n d  a f t e r  s p o  
c o m m e r c i a l  f i s h in g  is  e l im in

“ T h a t ’ s  o n e  o f  t h e  r e a l  p ro b i 
t h a t  w e  f a c e  in  t h e  t h i n g , ”
S t e v e  B e h n k e , d i r e c t o r  o f  th e  
s i s t e n c c  D iv i s i o n  o f  t h e  s t a t e  
p a r tm e n t  o f  F i s h  a n d  G a m e

H e  s a id  h e  s u s p e c te d  t h a t  s 
s o r t  o f  n a r r o w in g  o f  th e  d e fin i ] 
o f  s u b s is t e n c e  u s e r  w i l l  b e  c 
d e r e d  b y  t h e  d e p a r tm e n t  a n d  
g o v e r n o r .

A  s e c o n d  c o n c e rn  is  t h a t  th e  
t e r p r e t a t i o n  le a v e s  th e  s t a t e  in  cj 
f l i c t  w i t h  t h e  f e d e r a l  A la  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r

•v!

(Continued from page 1) 
t io n  A c t  o f  1980 , w h ic h  a l lo w s  t h |  
s t a te  t o  m a n a g e  f i s h  a n d  g a m e  oi] 
f e d e r a l  la n d  i f  r u r a l  A la s k a n s  h a v €  
a  s u b s is te n c e  p r i o r i t y .

In  th e  I n t e r i o r ,  th e  r u l i n g  u p s e t  
th e  r e g u la t i o n  e s t a b l i s h e d  b y  th e  ; 
b o a r d  f o r  r e g u la t in g  C o p p e r  R i v e r  
f i s h e r i e s ,  w h ic h  in c lu d e s  d ip n e t -  
t in g  f o r  s a lm o n  a t  C h i t in a , a  f a v o ­
r i t e  p a s t t im e  f o r  F a i r b a n k s  a n d  D e ­
l t a  r e s id e n t s .

T h e  F i s h  B o a r d  la s t  y e a r ,  u s in g  
th e  s a m e  c r i t e r e a  a p p l ie d  to  U p p e r  
C o o k  I n le t ,  s a i d  o n ly  r e s id e n t s  in  
th e  C o p p e r  R i v e r  V a l l e y ,  N o r t h ­
w a y , T a n a c r o s s ,  D o t  L a k e ,  T e t l i n  
an d  T o k  w o u ld  b e  c la s s i f i e d  a s  s u b ­
s i s t e n c e  u s e r s .

T h e y  r e le g a t e d  d ip n e t t e r s  in  D e ­
l t a ,  F a i r b a n k s  a n d  A n c h o r a g e  to  

| s t a t u s  a s  “ p e r s o n a l u s e  f i s h e rm e n ’ ’
\ a n d  a p p r o v e d  lo w e r  l im i t s  a n d  r e -  
■duced f i s h in g  t im e s .
®  T h e  c o u r t  r u l i n g  m a y  p r o m p t  th e  
g o v e r n o r  to  in t r o d u c e  a  la v /  t o  n a r ­
r o w  t h e  d e f in i t i o n  o f  s u b s is t e n c e  
u s e r .
i | “ T h a t ’ s  c e r t a i n ly  o n e  o f  t h e  o p - 
f l im s  t h a t  th e  g o v e r n o r  is  g o in g  to  

jv e  t o  lo o k  a t , "  B e h n k e  s a id .  “ I  
lin k  t h e r e ’ s  a  lo t  o f  p e o p le  w h o  fe e l  
a t  s y s t e m  w a s  w o r k in g  r e a s o n -  
l y  w e l l . ”

1
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i • Kooert r aicon Scott reached the 
South Pole in 1912 .



1 IN THE SENATE BY V.FISCHER

2 SENATE BILL NO.' 5

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - FIRST SESSION

.5 A BILL

6 For an Act entitled: "An Act establishing a residents’ priority for the

7 taking of big game animals."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. FINDINGS. The legislature finds that

1 0  ( 1 )  i n  r e c e n t  y e a r s  t h e  n u m b e r  o f  n o n r e s i d e n t s  m il  .......   n i i J i r t

1 1  *! I'jujfHJ h u n t i n g  b i g  game i n  t h e  s t a t e  h a s  s i g n i f i c a n t l y  i n c r e a s e d ,  a n d  t h i s

1 2  t r e n d  i s  e x p e c t e d  t o  c o n t i n u e ;

13 ( 2 )  n o n r e s i d e n t s  h u n t  b i g  game  i n  t h e

14 s t a t e  p r i m a r i l y  f o r  s p o r t  a n d  r e c r e a t i o n ,  a n d  f o r  t r o p h y  v a l u e ,  w h i l e

15 r e s i d e n t s  h u n t  b i g  game i n  t h e  s t a t e  p r i m a r i l y  t o  o b t a i n  m e a t  f o r  p e r s o n a l

16 a n d  f a m i l y  u s e ;  a n d  ■

17 ^3 )  t h e  c o n s e r v a t i o n ,  u s e ,  a n d  d e v e l o p m e n t  o f  t h e  s t a t e ' s  b i g

18 game p o p u l a t i o n s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  a n d  t h e  n a t i o n  r e q u i r e

19 t h e  e s t a b l i s h m e n t  o f  a  l i m i t  o n  t h e  t a k i n g  o f  b i g  game b y  n o n r e s i d e n t s  ««ad .

2 0  s o  t h a t  s t a t e  r e s i d e n t s  h a v e  a n  o p p o r t u n i t y  t o  o b t a i n

2 1  b i g  game m e a t  f o r  p e r s o n a l  a n d  f a m i l y  u s e .

22  *  S e c .  2 .  AS 1 6 . 0 5 . 2 5 6  i s  a m e n d e d  t o  r e a d :

23 S e c .  1 6 . 0 5 . 2 5 6 .  NONRESIDENT AMD NPKRLJ1DENT— ftfctfi tf  PERMITS.

24  W h e n e v e r  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  b i g  g am e  s o  t h a t

25 t h e  o p p o r t u n i t y  f o r  A l a s k a  r e s i d e n t s  t o  t a k e  b i g  game c a n  b e  r e a s o n -

26 a b l y  s a t i s f i e d  i n  a c c o r d a n c e  w i t h  s u s t a i n e d  y i e l d  p r i n c i p l e s ,  t h e

27 B o a r d  o f  Game s h a l l  [MAY], t h r o u g h  a  p e r m i t  s y s t e m ,  l i m i t  t h e  t a k i n g

28 o f  b i g  game by  n o n r e s i d e n t s  m d  n n w f t 'a i d e n t —a l i a  no t o  a c c o m p l i s h  t h a t

29 p u r p o s e .



§

Introduced: 1/18/83
Referred: Resources and

Judiciary

I

1 IN THE SENATE BY V.FISCHER

2 SENATE BILL NO. 39

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act authorizing the Board of Fisheries to estab-

7 lish a personal use fishery."

8 BE IT E,'a CT\ D BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 16.05.251 is amended by adding a new subsection to

10 read:

11 (c) The Board of Fisheries shall adopt regulations in accordance

12 with the Administrative Procedure Act (AS 44.62) permitting personal

13 use fishing unless the board determines, in accordance with the Admin-

14 istrative Procedure Act, that adoption of such regulations will jeop-

15 ardize or interfere with the maintenance of fish stocks on a sus-

16 tained-yield basis. Whenever it is necessary to restrict the taking

17 of fish to assure the maintenance of fish stocks on a sustained-yield

18 basis, or to assure the continuation of the personal use fishing of

19 such resources, personal use fishing shall be the second priority use

20 after subsistence use.

21 * Sec. 2. AS 16.05.940 is amended by adding a new paragraph to read:

22 (30) "personal use fishing" means the taking, fishing for,

23 or possession of fish, shellfish, or other fishery resources for

24 personal use and not for sale, barter, or trade, with gill net, seine,

25 fish wheel, long line, or other means defined by the Board of Fisher-

26 ies.

CT) n Q
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S U B S I S T E N C E  M O R A T O R I U M  

M a r c h  19, 1985

Th e A l a s k a  O u t d o o r  Co u n c i l  a c k n o w l e d g e s  that there is a 
potenti al  -for c r e a t i n g  s e v e r e  h a r d s h i p s  if the M a d i s o n  
s u b s i s t e n c e  r u l i n g  is i m p l e m e n t e d  i m m e d i a t e l y  and  to the 
letter of the law. T o - d a t e ,  h o w e v e r ,  o n l y  partial 
s o l u t i o n s  have  been o f f e r e d  —  e s p e c i a l l y  by the 
G o v e r n o r ' s  o ff ic e.  T h e  S u p r e m e  C o ur t  r u l i n g  c l e a r l y  
e n u n c i a t e d  several p r o b l e m s  w i t h  the e x i s t i n g  S t a t e  law.
In o rde r to p r o p e r l y  a d d r e s s  th ese p r o b l e m s ,  p r o v i d e  
a d e q u a t e  p u b l i c  input, a n d  e s t a b l i s h  a p e r m a n e n t  s o l u t i o n  
to the g r o w i n g  social c o n f l i c t s  c r e a t e d  by  the law, 
r e a s o n a b l e  time a n d p u b l i c  e x p o s u r e  m u s t  be d e v o t e d  by  the 
l e g i s l a t u r e  to r e s t r u c t u r i n g  the law.

If it is d e t e r m i n e d  by the l e g i s l a t u r e  that a t e m p o r a r y  
s o l u t i o n  is n e e d e d  to k e e p  e s t a b l i s h e d  i n d u s t r i e s  an d  
c i t i z e n s  of A l a s k a  f r o m  b e i n g  c o m p l e t e l y  an d  u n n e c e s s a r i  1 y 
d i s e n f r a n c h i s e d  d u r i n g  the l e g i s l a t i v e  r e v i e w  p r o c e s s ,  we 
w o u l d  s u p p o r t  a t e m p o r a r y  m o r a t o r i u m  d e s i g n e d  to f r e e z e  
s u b s i s t e n c e  r e g u l a t i o n s  that e x i s t e d  p r io r  to the M a d i s o n  
case .

Ule pr o p o s e  that the f o l l o w i n g  p o i n t s  m u s t  be a d d r e s s e d  in 
an y s t a t u t e  e n a c t e d  to p l a c e  a m o r a t o r i u m  in e f fe ct :

1. T h e  f re e z e  m u s t  last o n l y  one year  w i t h  a self 
d e s t r u c  t c 1a u s e .
2. D e c l a r e  s u b s i s t e n c e  r e g u l a t i o n s  in e x i s t e n c e  
prior to M a d i s o n  c a s e  as o n l y  e x i s t i n g  v a l i d  
su bs is t en ce  u s e s  in A l a s k a .
3. D e c l a r e  per so na l use f i s h e r i e s  e s t a b l i s h e d  by the 
F i s h e r i e s  Bo \rd p r i o r  to M a d i s o n  Case as legal for 
one year.
4. D e c l a r e  that d u r i n g  one year  freez e, o n l y  
s u b s i s t e n c e  u s e s  i d e n t i f i e d  pr io r to M a d i s o n  case 
have a n y  legal s t a n d i n g .  In ot her  w or d s ,  there is a 
fr e e z e  on the c r e a t i o n  of a n y  a d d it io na l s u b s i s t e n c e  
us e s d u r i n g  interi m.  T h i s  will g u a r a n t e e  that no 
e s t a b l i s h e d  s po rt h u n t i n g  or f i s h i n g  u s e s  nor 
com m er ci al  u s e s  will be e l i m i n a t e d  until the 
s u b s i s t e n c e  law is a d e q u a t e l y  r e v i e w e d  and 
r e s t r u c t u r e d .

Th e  O u t d o o r  Council is w i l l i n g  to help s p o n s o r  a special 
m e e t i n g  to seek c o n c u r r e n c e  f r o m  the c o m me rc i al  an d  sp ort 
i n t e r e s t s  for a m o r a t o r i u m  s t a t u t e .

A ff i l ia ted  w ith  N a t io n a l  R i f le  A s so c ia t io n
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S u b s is t e n c e  m e a s u r e  u n v e i l e d
By k i r k  McAl l i s t e r  

T h e  J u n e a u  E m p i r e  
In  th e  w a k e  o f  a  r e c e n t  s t a te  su p re m e  

c o u r t  r u l in g  th a t  e x p a n d e d  su b s is t ­
e n c e  u s e  t o  a l l  s t a te  re s id e n t s , G o v . B i l l  
S h e f f ie ld  to d a y  u n v e i le d  le g is la t io n  
th a t  a t t e m p t s  to  b a la n c e  th e  n eed s  o f  
S u b s is te n c e , c o m m e rc ia l a n d  s p o r t  
f i s h e rm e n  a r o u n d  th e  s ta te .

B a s i c a l ly ,  th e  b i l l  w o u ld  p u t in to  s t a ­
tu te  th e  r e g u la t io n s  th e  A la s k a  B o a rd  
o f  F is h e r ie s  h a s  b e en  u s in g  to  a l lo c a te  
f is h  b e tw e e n  u s e r  g ro u p s . T h e  b i l l  
l im i t s  s u b s is te n c e  u se  to  r u r a l  r e s i ­
d e n ts  o n ly  b u t  e s ta b lis h e s  a  “ p e rs o n a l 
u s e ”  c a t e g o r y  f o r  o t h e r  re s id e n t s  w ho  
a r e n ’ t c o m m e r c i a lo r s p o r t  f is h e rm e n .

“ F o r  A la s k a n s  w h o  l iv e  in  b o th  r u r a l  
a n d  u rb a n  a r e a s ,  th e  S u p re m e  C o u r t  
d e c is io n . h o ld s  th e  p o te n t ia l o f  c r e a t ­
in g  h a v o c , ”  S h e f f i e ld  s a id . “ W e  c a n  
r e s t o r e  b a la n c e  to  o u r  v i t a l  f is h  a n d  
g a m e  la w s  b y  c o n fo rm in g  o u r  s ta tu te s  
to  th e  p ra c t ic e  w e ’ v e  fo l lo w e d  f o r  a t  
le a s t  th e  la s t  th re e  y e a r s . ”

In  a  F e b . 2 2  d e c is io n  in  th e  M ad iso n  
v . A la s k a  D e p a r tm e n t  o f  F is h  a n d  
G a m e  c a s e , th e  A la s k a  S u p re m e  C o u r t

£'ztripife. 3/tn]

r u le d  th e  b o a rd  h a d  in te rp r e te d  F is h  
a n d  G a m e  r e g u la t io n s  to o  b r o a d ly  b y  
l im i t in g  s u b s is te n c e  to  r u r a l  u s e rs .

T h is  m e a n t  th a t  s u b s is te n c e  r ig h ts  
w e re  e x p a n d e d  to  a l l  A la s k a  re s id e n ts . 
U n d e r  th e  A la s k a  N a t io n a l In t e r e s t  
L a n d s  C o n s e rv a t io n  A c t , s u b s is te n c e  
u s e  m u s t  b e  s a t is f ie d  b e fo r e  th e  n e ed s  
o f  c o m m e r c ia l o r  s p o r t  in te re s t s .

W ith  th e  in c re a s e d  n u m b e r s  o f  f is h  
t h a t  c o u ld  n ow  b e  c a u g h t  b y  th e  e x ­
p a n d e d  c la s s  o f  s u b s is te n c e  u s e rs , 
c o m m e r c ia l a n d  s p o r t  f is h in g  in ­
t e r e s t s  a r e  th re a te n e d .

In  o n e  o f  th e  m o s t  w id e ly -d is c u s s e d  
e x a m p le s  —  th e  C o p p e r  R i v e r  s a lm o n  
f i s h e r y  in  P r in c e  W i l l i a m  S o u n d — su b ­
s is te n c e  uSfers w e re  a l lo w e d  200-500 
f is h  d e p e n d in g  o n  th e  s iz e  o f  th e  h ou se ­
h o ld  w h ile  p e r s o n a l u se  f is h e rm e n  
w e re  a llo w e d  30  f is h  p e r  h o u s e h o ld .

U n d e r  th e  n ew  ru l in g , h o w e v e r , the  
n u m b e r  o f  s u b s is te n c e  f is h e rm e n  
w o u ld  b e  in c re a s e d  n e a r ly  10 t im e s . 
S in c e  s u b s is te n c e  u s e rs  g e t f i r s t  p r i o r ­
i t y  o n  th e  f is h , t h e r e  w o u ld  b e  v e r y  few  
le f t  o v e r  f o r  c o m m e r c ia l a n d  s p o r t  
f i s h e rm e n  in  th e  a r e a ,  w h ic h  w ou ld  
h a v e  a  d r a s t ic  e f fe c t  o n  th e  lo c a l  e co ­

n o m y .
S h e f f ie ld  s a id  i t  w a s  im p o r t a n t  th a t  

t h e L e g is la t u r e a c t p r o m p t ly o n t h e b i l l  
s in c e  p o s s ib le  m a n a g e m e n t  c o n f l ic t s  
c o u ld  a r i s e  a s  s o o n  a s  M a y . D e s p ite  th e  
fa c t  t h a t  th is  le g i s la t i v e  s e s s io n  is  
n e a r ly  h a l f  o v e r ,  th e  g o v e rn o r  s a id  h e  
w a s  o p t im im i' jt ic  a b o u t  c h a n c e s  o f  th e  
b i l l ’ s  p a s s a g e .

* " . 'n\v
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R E :  S U B S I S T E N C E  I S S U E

A S  A  C O M M E R C IA L  F I S H E R M A N  O N  T H E  C O P P E R  R I V E R  F L A T S ,  I  
A M  C O N C E R N E D  T H A T  T H O S E  O F  U S  W H O  E A R N  O U R  L I V I N G  B Y  
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E C O N O M I C  S U B S I S T E N C E  A N D  D O N ' T  W A N T  T O  S E E  T H I S  
J E O P A R D I Z E D .
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P R I O R I T I Z E  P E R S O N A L  U S E  A N D  S P O R T S  F I S H I N G  L O W E R  T H A N  C O M M E R C IA L .  
T H I S  I S  A  V I O L A T I O N  O F  S T A T E  C O N S T I T U T I O N  A S  T H E  F I S H  A N D  G A M E  
B E L O N G  T O  T H E  P E O P L E ,  N O T  C A M P A IG N  C Q N T R I B U T E R S .  T H E  P R I O R I T Y  
S H O U L D  B E  S U B S I S T E N C E ,  P E R S O N A L  U S E  A N D  S P O R T S  A N D  C O M M E R C IA L  
U S E .
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L E T T E R  S O O N  * H U R R Y !



X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X- X  X  X  X  X  X  X  X  X  X  X  X  X

x , X
x  D E L I V E R  T O :  J p 'O M  x
X  X
X . . X
X O R I G I N A L  x
x  S E N T : 0 3 / 1 8 / 8 5  T I M E :  1 1 : 1 2  *
x  F R O M :  L I O A  ' x
X S U B J E C T :  P O M  ' *
x  P R I N T  D A T E :  0 3 / 1 8 / 8 5  T I M E :  1 1 : 1 3  x
X  x
X X X X X- X XX X X X X X X- X X X- X X X X X- X X X X X X X X* X- X X X- X X X- X- X X X X X X X X X- X X- X X X X X X

T O :  A L L  L E G I S L A T O R S

F R O M :  S A M  E *  M C D O W E L L
C O N C E R N E D  A L A S K A N  
3 3 6  E * 2 3 R D  A V E N U E  
A N C H O R A G E ,  A K * 9 9 5 0 3

I ' M  O F  T H E  O P I N I O N  G O V E R N O R  S H E F F I E L D  A N D  L A R G E S T
P E R C E N T A G E  O F  A L A S K A  L E G I S L A T O R S  A R E  U N A W A R E  O F  T H E
P A S T  D E V I O U S  M A N I P U L A T I O N  O F  A L A S K A ' S  S U B S I S T E N C E -  L A W S  
B Y  S P E C I A L  I N T E R E S T  A T T O R N E Y S  A N D  A T T O R N E Y  G E N E R A L
T U R N E D  L O B B I S T * '
I  W I L L  B E  I N  J U N E A U  M A R C H  2 5  A N D  2 6  A N D  J I L L  W E L C O M E  
T H E  O P P O R T U N I T Y  T O  P R O V E  A B O V E  S T A T E M E N T S *



X  X X  X  X X  X- X- X  X- X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  M X  X  X  X  X X  -X- X  X  X  X  X  X  X  X- X- X  X

x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x x

T O :  A L L  L E G I S L A T O R S

F R O M :  S A M  E *  M C D O W E L L
3 3 6  E *  2 3 R D  A V E  
A N C H O R A G E ,  A K * 9 9 5 0 3

P L E A S E  B E  A D V I S E D  A N D  C O N V E Y  M E S S A G E  T O  G O V E R N O R  
S H E F F I E L D  T H A T  W E  A R E  S I C K  A N D  T I R E D  O F  H I S  A N T I - U R B A N ,  
P R O - B U S H  M A N I P U L A T I O N S  O F  U R B A N  A L A S K A N S  C O N S T I T U T I O N A L  
H U N T I N G  A N D  F I S H I N G  R I G H T S .
U N T I L  G O V E R N O R  S H E F F I E L D  A N D  L E G I S L A T U R E  S T A R T S  
S U P P O R T I N G  C O N S T I T U T I O N A L  R I G H T S  F O R  A L L  A L A S K A N S  W E 
S H A L L  O P P O S E  A L L  A M E N D M E N T S  T O  A N C S A .
H A V E  A  G O O D  D A Y *

x  O R I G I N A L  
x  S E N T :  
x  F R O M :  
x  S U B J E C T :  
x  P R I N T  D A T E

x  D E L I V E R  T O :  J P O M

0 3 / 1 2 / 8 5  T I M E :  1 6 : 5 4
L I Q A
P O M
0 3 / 1 2 / 8 5  T I M E :  1 6 : 5 4

X
X
X
X
X
X
X
X
X
X-


