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N O T IC E : T h is  o p in io n  i s  s u b je c t  t o  fo rm a l c o r r e c t io n  b e fo re
p u b l ic a t io n  in  th e  P a c i f i c  R e p o r t e r . R e a d e rs  a r e  re q u e s te d  
t o  b r in g  t y p o g r a p h ic a l o r  o t h e r  fo r r r a l  e r r o r s  to  th e  
a t t e n t io n  o f  th e  C le r k  o f  th e  A p p e lla t e  C o u rts - , 303 K  S t r e e t ,  
A n c h o ra g e , A la s k a  9 9 5 0 1 ,  i n  o r d e r  t h a t  c o r r e c t io n s  m ay be 
m ade p r io r  t o  p e rm a n e n t p u b l ic a t io n .
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ALASKA CO UR T  SYSTEM NEWS RELEASE
Fop re lease  F r i d a y ,  F e b r u a r y  2 2 ,  1985 , 12 : JO p .m .
C ou r t  S t r i k e s  Down F ishe r ie s  Regu la t ion
Madison v .  A laska Depa r tment  o f  Fish and Game
Supreme C o u r t  Opin ion No.  2911 ,  Fi le Nos .  6 824 / 7 1 8 1 /7 4 1 0

Con tac t :  Dav id  A. Lampen
C l e r k  o f  the  Appe l l a te  C ou r t s  
Ancho rage  ( 9 0 7 )  264 -0607

[Th e  fo l l ow ing was p r e p a r e d  by  the  o f f i c e  o f  the  C l e r k  o f  the  Appe l la te  
C ou r t s  and is not an o f f ic ia l  sta tement o f  the  A laska  Sup reme C o u r t . ]

The  A la ska  Sup reme C o u r t  F r i d a y  s t r u c k  down a B oa rd  o f 
F i she r ies  regu la t i on  des igned  to i d en t i f y  e l ig ib i l i t y  f o r  sub s i s tence  f i sh  g 

in the  Cook  In le t  r eg ion .
U n d e r  the r egu l a t i o n ,  c e r t a in  re s id en t s  o f  the Kenai coas t l ine  

and an area nea r  Homer we re  f o rb id d e n  to f i sh  f o r  subs i s tence  p u r p o s e s .  
The regu la t ion  had been dec la r ed  va l id  b y  S u p e r i o r  C o u r t  Judges  V i c t o r  
D .  C a r l s on  and Paul B .  J one s .

The  supreme c o u r t ,  in an op in ion b y  Jus t ic e  Danie l A .  Moore ,  
J r . ,  he ld  tha t  the boa rd  e r r e d  in d eny ing  subs i s tence  pe rmit s  to ce r ta in  
r es iden ts  who had f i sh ed  with se t  nets  f o r  p e r s ona l  and farrMy ’use f o r  

many y e a r s .
Th e  sup reme c ou r t  f o u n d  tha t  the  boa rd ' s  regu la t ion  on s u b ­

s is tence uses was incons i s ten t  with A l a s k i  law because  the regu la t i on  was 
too r e s t r i c t i v e .

The op in ion s ta ted :  " U n d e r  a s ta tu te  des igned  to p r o t e c t  s u b ­
sis tence uses ,  the boa rd  has dev i sed  a r egu la t i on  to d i sen f r an ch i s e  many 
subs is tence  use r s  whose in te re s t s  the  s ta tu te  was des igned  to p r o t e c t . ”

END
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A p p e a l  f r c m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  
A n c h o r a g e ,  V i c t o r  D , C a r l s o n ,  J u d g e ,  a n d  
T h i r d  J u d i c i a l  D i s t r i c t ,  H o m e r ,  P a u l  B .  
J o n e s ,  J u d g e ,

A p p e a r a n c e s :  M a r t i n  F r i e d m a n ,  H o m e r ,  A r t h u r
R o b i n s o n ,  S o l d o t n a ,  f o r
A p p e l l a n t s / C r o s s - A p p e l l e e s .  L a r r i  I r e n e  
S p e n g l e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  N o rm a n  
C .  G o r s u c h ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  
A p p e l l e e s / A p p e l l a n t s .  D o n a l d  C .  M i t c h e l l ,  
A n c h o r a g e ,  f o r  I n t e r v e n o r / A m i c u s  C u r i a e .

B e f o r e :  R a b i i o w i t z ,  C h i e f  J u s t i c e ,  B u r k e ,
M a t t h e w s ,  C o m p t o n  a n d  M o o r e ,  J u s t i c e s .

M O O R S ,  J u s t i c e .

T h i 3  c a s e  a r i s e s  a n  a  c o n s o l i d a t e d  a p p e a l  o f  t w o  

c a s e 3 .  I t  c o n c e r n s  t h e  v a l i d i t y  o f  a  B o a r d  o f  F i s h e r i e s '  

( h e r e a f t e r  b o a r d )  r e g u l a t i o n  d e s i g n e d  t o  i d e n t i f y  e l i g i b i l ­

i t y  f o r  s u b s i s t e n c e  f i s h i n g  i n  t h e  C o o k  I n l e t  r e g i o n .

A p p e l l a n t s  ( h e r e a f t e r  M a d i s o n  a n d  G j o s u n d )  a r e  t w o  

g r o u p s  o f  A l a s k a n  r e s i d e n t s  w h o  l i v e  a l o n g  t h e  K e n a i  

c o a s t l i n e  a n d  n e a r  H o m e r .  F o r  m a n y  y e a r s ,  t h e y  h a v e  f i s h e d  

w i t h  s e t  n e t s  f o r  s a l m o n  f o r  t h e i r  p e r s o n a l  a n d  f a m i l y  c s e .  

N o n e t h e l e s s ,  t h e  b o a r d  d e n i e d  s u b s i s t e n c e  p e r m i t s  t o  M a d i s o n  

a n d  G j o s u n d  b e c a u s e  t h e i ~  u s e  o f  s a l m o n  d i d  n o t  m e e t  t h e  

b o a r d ' s  r e g u l a t o r y  d e f i n i t i o n  o f '  s u b s i s t e n c e .  B o t h  M a d i s o n  

a n d  G j o s u n d  c h a l l e n g e d  t h e  r e g u l a t i o n  a s  e x c e e d i n g  t h e  s c o p e  

o f  t h e  s t a t e ' s  s u b s i s t e n c e  l a w .  I n  b o t h  c a s e s ,  t h e  t r i a l  

c o u r t s  u p h e l d  r e g u l a t i o n  a s  c o n s i s t e n t  w i t h  t h e
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invalid since it is inconsistent with i\S  16.05 .251(b), AS

16.05.940(22) and AS 16.05.940(23) and contrary to the 

legislature's intent in enacting the 1978 subsistence law.

I. SUMMARY OF FACTS

Records indicate that subsistence fishing in Cook 

Inlet was minimal through the mid-1970s.  ̂ However, a core
e

group of residents of each Cook Inlet community has tra­

ditionally fished for Cook Inlet salmon for subsistence. 

Participation in the subsistence salmon fishery is most vis­

ible in the smaller, more isolated villages, where the sub­

sistence group represents a larger percentage of the popu­

lation.

In 1977 the board established a comprehensive man­

agement policy for Cook Inlet, 5 AAC 21.363, which

essentially allocated specific salmon stocks to sports
it*

fishermen and commercial fishermen on the basis of seasonal 

fish movements. See Kenai Peninsula Fisherman's Cooperative

statutory grant of authority. We hold the regulation

1.. From 1971 to 1977, the average number of 
subsistence permits issued annually for the Upper Cook Inlet 
was 87 and the average catch was 405 salmon. Commercial 
harvest averaged about two million fish per year. However, 
this statistical data does not necessarily reveal the total 
subsistence use since many people did not obtain permits and 
some commercially caught salmon were used for subsistence.

a

-3-
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f r o m

Ass1 n v. State, 628 ?.2d 397 (Alaska 1981). Although the 

policy did not specifically refer to subsistence uses of 

salmon in Cook Inlet, it had a substantial impact on 

subsistence fishing. Commercial fishermen, accustomed to 

taking subsistence salmon from their commercial catch, 

instead obtained subsistence salmon fishing permits in order 

to fish for their personal and family use after the commer­

cial season was over.

Before 1978, subsistence fishing was defined in AS 

16.05.940(17) as fishing for "personal use and not for sale 

or b a r t e r . I n  1978, the Alaska State Legislature enacted 

ch. 151 SLA 1973 (hereafter the 1978 subsistence law). Sub­

sistence fishing was redefined as fishing for "subsistence 

uses." Subsistence uses were defined as "customary and

2 . Section 4, ch. 131 SLA 1960:

"subsistence fishing": the taking, fishing
for or possession of fish, shellfish, or __
other fishery resources for personal use and 
not for sale or barter, with gill net, seine, 
fish wheel, long line, or other means as 
defined by the Board. (

3. AS 16.05.940(22), (formerly AS 16.05.940(17)),
states:

"subsistence fishing" means the taking, 
fishing for, or possession of fish, 
shellfish, or other fisheries resources for 
subsistence uses with gill net, seine, fish 
wheel, long line, or other means defined by

(Footnote Continued)
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consumption, and for the customary trade, barter or sharing.
4

." AS 16.05.940(23). Furthermore, the legislation 

required the board to adept regulations permitting 

"subsistence uses" of fish stocks, absent a showing that 

this use would jeopardize the sustained yield principle. AS 

16.05.251(b).  ̂ Under AS 16.05.251(b), subsistence uses have

traditional uses . . . for direct personal or family

(Footnote Continued)

the Board of Fisheries.

4. AS 16.05.940(23), (formerly AS 16.OS.940(26)),
states:

"subsistence uses" means the customary and 
traditional uses in Alaska of wild, 
renewable resources for direct personal or 
family consumption as food, shelter, fuel, 
clothing, tools, or transportation, for the 
making and selling of handicraft articles 
out of nonedible by-products of fish and 
wildlife resources taken for personal or 
family consumption, and for the customary 
trade, barter or sharing for personal or 
family consumption; for the purposes of this 
paragraph, "family" means all persons 
related by blood, marriage, or adoption, ahd 
any person living within the household on a 
permanent basis.

4
5. AS 16.05.251(b) 3tates;

The Board of Fisheries shall adopt 
regulations in accordance with the 
Administrative Procedure Act (AS 44,62) 
permitting the taking of fish for 
subsistence uses unless the board

(Footnote Continued)
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priority over sport and commercial uses if the board finds 

it necessary to restrict the taking of f^sh to assure the 

maintenance of fish stocks or to assure the continuation of 

subsistence uses. If further restrictions are necessary 

after giving priority to all subsistence uses, the 

legislature established specific criteria to restrict 

subsistence uses based on the subsistence user's customary 

and direct dependence on the resource, local residency and 

availability of alternative resources. ’ Id. As a result,

(Footnote Continued)

determines, in accordance with the 
Administrative Procedure Act, that
adoption of the regulations will
jeopardize or interfere with the 
maintenance of fish stocks on a 
sustainea-yield basis. whenever it is
necessary to restrict the taking of fish 
to assure the maintenance of fish stocks 
on a sustained-yield basis, or to assure 
the continuation of subsistence uses of 
such resources, subsistence use shall be 
the priority use. If further
restriction is necessary, the board 
shall establish restrictions and
limitations on and priorities for these 
consumptive uses on the basis of the 
following criteria:

(1) customary and direct
dependence upon the resource as the 
mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative 
resources.

-6-
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the beard could no longer allocate for subsistence uses at

its discretion pursuant to AS 16.05.251(a).® The

6. AS 16.05.251(a) states:

The Board of Fisheries may adopt 
regulations it considers advisable in 
accordance with the Administrative 
Procedures Act (AS 44.62) for

(1) setting apart fish reserve areas, 
refuges and sanctuaries in the waters of the 
state over which it has jurisdiction, 
subject to the approval of the legislature?

(2) establishing open and closed seasons 
and areas for the taking of fish?

(3) setting quotas and bag limits on the 
taking of fish;

(4) establishing the means and methods 
employed in the pursuit, capture and 
transport of fish;

(5) establishing marking and identification 
requirements for means used in pursuit, 
capture and transport of fish?

(6) classifying as commercial fish, sport 
fish or predators or other categories
essential for regulatory purposes?

(7) engaging in biological research,
watershed and habitat improvement, fish 
management, protection, propagation and 
stocking?

- (8) investigating and determining the
extent and effect of disease, predation, and 
competition among fish in the state, 
exercising control measures considered 
necessary to the resources of the stare;

(Footnote Continued)



priority over sport and commercial uses if the board finds 

it necessary to restrict the taking of fish to assure the 

maintenance of fish stocks or to assure the continuation of 

subsistence uses. If further restrictions are necessary 

after giving priority to all subsistence uses, the 

legislature established specific criteria to restrict 

subsistence uses based on the subsistence user's customary 

and direct dependence on the resource, local residency and 

availability of alternative resources. ’ ̂ Id. As a result,

(Footnote Continued)

determines, in accordance with the 
Administrative Procedure Act, that 
adoption of the regulations will 
jeopardize or interfere with the 
maintenance of fish stocks on a 
sustained-yield basis. Whenever it is 
necessary to restrict the taking of fish 
to assure the maintenance of fish stocks 
on a sustained-yield basis, or to assure 
the continuation of subsistence uses of 
such resources, subsistence use shall be 
the priority use. If further
restriction is necessary, the board 
shall establish restrictions and 
limitations on and priorities for these 
consumptive uses on the basis of the 
following criteria:

(1) customary and direct
dependence upon the resource as the 
mainstay cf one's livelihood;

(2) local residency; and

(3) availability of alternative 
resources.
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legislature mandated in AS 16.05.251(b) that the beard 

regulate for the protection of subsistence uses as the 

priority use of fish and game.

The passage of the 1978 subsistence law, combined 

with adoption of the board's 1977 management policy, 

heightened public awareness of the state's subsistence 

fishing provisions. This public interest resulted in a

(Footnote Continued)

(9) entering into cooperative agreements 
with educational institutions and state, 
federal, or other agencies to promote fish 
research, management, education and 
information and to train persons for fish 
management;

(10) prohibiting and regulating the live 
capture, possession, transport, or release 
of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and 
methods of harvest for aquatic plants;

(12) establishing the times and dates during 
which the issuance of fishing licenses, 
permits and registrations and the transfer 
of permits and registrations between 
registration areas is allowed; however, this 
paragraph does not apply to permits issued 
or transferred under AS 16.43.'

-8-
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9 on

substantial increase in the demand for subsistence permits
7

and a corresponding increase in total catch. The board 

responded to the permit increase by restricting subsistence 

fishing; it limited areas open to subsistence fishing, 

length of fishing periods and maximum length of gill nets. 

Several lawsuits were filed, all of which resulted in

decisions unfavorable to the board.

In December 1980, the board held hearings to re­

spond to the 1978 subsistence law ' and received a

considerable amount of testimony on subsistence uses in Cook

Inlet. The meeting resulted in the establishment of

characteristics for identification of "customary and
g

traditional uses" of Cook Inlet salmon. In addition, the

7. This chart reflects the trend in Upper Cook
Inlet;

Subsistence Use Commercial Harvest
Permits Issued Salmon Caucht

1978 323 3,735 5,118,041
1979 1,161 9,923 1,923,229
1980 1,331 14,775 4,138,643

In 1980, household permits were issued instead of individual 
permits.

8. With some modification, these characteristics 
became the basis of 5 AAC 01.597, which states;

CHARACTERISTICS OF SUBSISTENCE FISHERIES.
(a) The Boara of Fisheries fines"that 

certain customary and traditional practices

(Footnote Continued)
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beard decided to "adopt a set of criteria drawn from the

(Footnote Continuee.

and procedures associated with the 
utilisation of fish in the Cook Inlet Area 
can be used to identify subsistence uses. 
Based on testimony to the board, the 
following characteristics are those that 
should be evaluated in the identification of 
subsistence fisheries:

(1) a long-term, stable, reliable 
pattern of use and dependency, excluding 
interruption generated by outside 
circumstances, e. g. , regulatory action or 
fluctuations in resource abundance;

(2) a use pattern established by 
an identified community, subcommunity or 
group having preponderant concentrations of 
persons showing past use;

(3) a use pattern associated with 
specific stocks and seasons;

(4) a use pattern based on the
most efficient and productive gear and
economical use of time, energy and money;

(5) a use pattern occurring in
reasonable geographic proximity to the 
primary residence of the community, group or 
individual;

(6) a use pattern occurring in 
locations with easiest and most direct
access to the resources;

(7) a use pattern which includes 
a history of traditional modes of handling, 
preparing and storing the product without 
precluding recent technological advances;

(8) a use pattern which includes 
the intergenerational transmission of 
activities and skills;

(Footnote Continued)
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=  0 ( 1  L 3 U  P N C H  C l  ' I L 02/22-*95 10: JO P ■ 3



characteristics . . . and apply (them] to communities,

subcommunitiesT^jroups and individuals who wish to continue 

to' participate in an established customary and traditional 

fishing effort in Cook Inlet."

At its March 1981 meeting, the board received 

written testimony from the public about subsistence uses of 

Cook Inlet salmon stock. Subsequently, it decided to apply 

all of the ten criteria . to determine "customary and

(Footnote Continued)

(9) a use pattern in which the 
effort and products are distributed on a 
community and family basis including trade, 
bartering, sharing and gift-giving? and

(10) a use pattern which includes 
reliance on subsistence taking of a range of 
wild resources in proximity to the community 
or primary residency.

(b) The board will identify 
established geographic communities which may 
be participating in a subsistence system". 
The board will then apply all of the 
characteristics in (a) of this section to 
the communities and to subccmmunities, 
groups and individuals within the 
communities to determine which uses are 
customary and traditional and therefore, 
which communities are eligible for the 
subsistence priority.

(c) For purposes of this section, a 
"community" is generally considered to be 
several households of full-time residents 
who all reside in a specific geographic area 
because of common interests.



traditional uses" eligible for the subsistence priority. 

When the board applied the ten criteria/ it determined that 

no group or community in the Cock Inlet region other than 

Tycnek, English 3av and Port Graham satisfied all ten of the 

criterias f \ The board limited the 1981 subsistence catch to
, 7,  ,  ■ • 7,- ■

these three communities. As a result, the board eliminated 

from the protection of the state's subsistence statute the 

majority of Cook Inlet fishermen who formerly fished under 

subsistence regulations.

Madison and Gjosund challenged the validity of the 

board's subsistence criteria (new 5 AAC 01.597) on several 

grounds. They claimed that: (1) the criteria were inconsis­

tent with the statutory language and legislative intent of 

the 1973 subsistence law; (2) the board failed to comply 

with the Administrative Procedure Act in adopting the 

criteria; and (3) their equal protection and due process 

rights were violated by the board's action. Both courts 

issued preliminary injunctions compelling the board to 

authorize personal use fishing for Madison and Gjosund 

similar to that allowed in the previous year. The board

9, Since we hold the regulation invalid because 
it is inconsistent with AS 16.05.251(b) and AS 16.05.940022) 
and (23), and contrary to the legislature's intent in
enacting the 1978 subsistence law, we need not consider the 
APA, due process and equal protection issues raised
regarding the regulation's validity.
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moved for summary judgment on the plaintiffs' first claim. 

Both trial courts granted summary judgment to tne board, 

after finding the subsistence criteria consistent with the 

legislative intent "to provide for and protect personal use 

, . , by persons who reside in rural communities. . . . "

On appeal, Madison and Gjosund seek reversal of 

the two trial court decisions. They claim that the board 

did not act within the legislative authority granted by AS 

16.05.251(b) and AS 16.05.940 (2?) and (23)' when it adopted 

the ten characteristics ultimately codified as 5 AAC 

01.597.10

IX. STANDARD OF REVIEW

We first consider the appropriate standard of re­

view for this case. The legislature enacted AS 

16.05.251(b), which requires the board to adopt regulations 

permitting the taking of fish for "subsistence uses." The 

legislature then defined subsistence uses as "customary and 

traditional" uses in AS 16.05.940(23), but it never defined

1". Madison and Gjosund also contend that the 
board exceeded its statutory authority under AS 16.05.251(a) 
when it established a personal use fishery to accommodate 
people excluded from the subsistence fishery by 5 AAC
01.597. Because we hold 5 AAC 01.597 invalid, we need not 
address the issue of the board's authority to establish a 
personal u.se fishery.

-13-



criteria (now codified as 5 AAC 01.597) to identify custom-• *

ary and traditional uses qualifying for a subsistence pri­

ority under AS 16.05.251(b). Therefore, the boavd 

interpreted the 1978 subsistence law and devised its 

regulatory criteria accordingly.

In Kelly v. Zamarello, 486 P.'2d 906, 917 (Alaska

1971), we stated that the "reasonable basis approach should 

be used for the most part in cases concerning administrative 

expertise as to either complex subject matter or fundamental 

policy formulations." However, the issues in this case 

concern statutory interpretation of the words "customary and 

traditional" and the question whether the board has acted 

within the scope of its statutory authority. Such issues 

"fall into the realm of special competency of the courts." 

Alaska Public Utility Commission v. Municipality of 

Anchorace, 555 P.2d 262, 266 (Alaska 1976). See also State, 

Commercial Fisheries 5ntrv Commission v. Templeton, 598 ?.2d 

77, 80 (Alaska 1979).

In this instance, we are dealing with a question 

of statutory interpretation and will apply the substitution 

of judgment standard.

The substitution of judgment standard is 
applied when the questions of law presented 
do not involve agency expertise, and, thus, a 
court need not take the deferential stance 
embod; ed in the rational basis test. . . .
The standard is appropriate where the

"customary and traditional." The board developed the ten
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knowledge and experience of the agency is of 
little guidance * to the court or where the 
case concerns "statutory interpretation or 
other analysis of legai relationships' ’about 
which courts have specialized knowledge and 

- experience."

Earth Resources Co. v. State, Department of Revenue, 665 

P.2d 960, 965 (Alaska 1983), quoting Kelly v. Zamarello, 486 

P.2d at 916 (emphasis added). Application of this standard 

allows the reviewing court to substitute its judgment about 

a statute's meaning for the board's interpretation, even if 

the board's interpretation had a reasonable basis in law. 

In this case, both trial courts erred uy applying the ra­

tional basis standard to the board '3 statutory interpreta­

tion.

III. LEGISLATIVE HISTORY OF THE 1978 SUBSISTENCE LAW

Before 1978, subsistence fishing was defined as 

fishing for "personal use and not for sale or barter." 

Formerly AS 16.05.940(17). The 1978 subsistence law 

redefined subsistence fishing as fishing for "subsistence 

uses." AS 16.05.940(22). "Subsistence uses" were defined 

as "the customary and traditional uses in Alaska of wild, 

renewable resources for dire. :t personal or family 

consumption , . , and for the customary trade, barter or

sharing . . . . " AS 16.05.940(23). The board argues that 

the legislature intended to narrow the scope of subsistence 

fishing to. mean fishing by individuals residing in these



rural communities that have historically depended on 

subsistence hunting and fishing. Under this interpretation, 

the board asserts that its criteria are consistent with the 

legislature's intent.

misconception about the structure of the 1978 subsistence 

law. There are potentially two tiers of subsistence users 

under AS 16.05.251(b). The first tier includes all 

subsistence users. Under the statute, all subsistence uses 

have priority over sport and commercial uses "whenever it is 

necessary to restrict the taking of fish to assure the 

maintenance of fish stocks on a sustained-yield basis, or to 

assure the continuation of subsistence uses of 3uch 
resources. . . . "  AS 16.05.251 (b) If the statutory 

priority given all subsistence users over commercial and 

sport users still results in too few fish for all 

subsistence uses, then the board is authorized to establish 

a second tier of preferred subsistence users based on the 

legislative criteria expressed in AS 16.05.251(b), namely, 

customary and direct dependence on the resource, local 

residency, and availabxlity of alternative resources.

could be used to distinguish first-tier general subsistence 

users from second-tier preferred subsistence users, 3ince 

most of the criteria relate to either "customary and direct

The board's argument reveals a fundamental

Criteria like th. ten criteria of 3 AAC 01.597(a)
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dependence" or "local residency," two of the three criteria 

•set out in AS 16.05.251(b). However, before there is any 

occasion to restrict subsistence fishing to second-tier 

preferred subsistence users as distinct from all subsistence 

users, th8 board must make two findings. It must find: (1)

that it is necessary to restrict the taking of fish for 

sustained-yield purposes; and (2) that eliminating sport and 

commercial uses will not assure the maintenance of fish 

stocks on a sustained-yield basis and, thus, establishing a 

priority among subsistence users is also necessary. The 

board erred because it applied the ten criteria without 

making these findings.

The board argues that the words "customary and 

traditional" in AS 16.05.940(23) authorize it to define 

firtt-tier subsistence users by their area of residence. We 

reject this argument for several reasons. First, the 

argument ignores the two-tier structure of AS 16.05.251(b) 

that defines only the s'econd-tier subsistence users in terms 

of residency. If the legislature had intended to define the 

class of first-tier general subsistence users by area of 

residence, it would not have expressed that factor with 

respect to only the second tier of preferred subsistence 

users. Moreover, the phrase "customary and traditional" 

modifies the word "uses" in AS 16. 05 . 940 (23). It does not 

refer to users. The 1978 subsistence law refers to



"customary users" at only one point, when it defines the

preferred subsistence users of the second tier with the

three statutory criteria in AS 16.05.251(b).

The House Special Committee on Subsistence drafted
1 1

a letter of intent for House Bill 9 60A that supports our

interpretation With respect to AS 16.05.251(b) (which was

12
§ 6 of House Bill 960) , the letter of intent made clear

the priority to be given subsistence uses in general over

sport and commercial uses and explained the two-tier system

among subsistence users.

Sections six and seven: These two sections,
w m c h  are virtually identical for the Boards 
of Fisheries and the Board of Game, are 
intended to statutorily set out the priority 
given to subsistence use of fish and game 
resources. . . . Further, these sections set 
iorth a priority of users if restrictions are
i.eeded because of the unavailability of 
resources. The priority list is an attempt 
to insure that those with the most dependence 
upon the fish and game resources are the last 
to be restricted.

If there is a need to restrict the 
taking of fish or game In order to avoid 
damaging the fish stocks or game populations, 
or in order to assure that subsistence users 
may continue to take fish or game, it is the 
intent of the Committee that snores or 
commercial use be restricted before

11. HB 960 became the 1978 subsistence law, ch. 
151 SLA 1978.

12. The committee also intended to provide a 
priority for subsistence hunting in AS 16.05.255, as 
indicated in § 6 of HB 960.



subsistence use. If these restrictions are
inadequate/ restricting of subsistence use as 
well is authorized based upon the dependence 
on the resource, the local residence of the 
subsistence users, and the availability of 
alternate resources.

(Emphasis added).

Only in connection with AS 16.05.251(b) does the

letter of intent discuss applying residence criteria to

subsistence users, and it does so only with respect to

secor.c-tier subsistence users. With .respect to the

definition of subsistence uses in § 17 of House Bill 960

(now AS 16.05.940(23)), the letter of intent does not

suggest that the phrase "customary and traditional" was

meant to describe use?*' as well as uses. The letter of

intent states-:

Section seventeen: Subsection (26) defines
what uses can be made of subsistence caught 
fish and game. It allows it to be used for 
direct personal or family consumption, for 
barter as defined in subsection (27) and for 
sharing the subsistence caught fish and game 
with other persons. This, subsistence caught 
fish and game which is shared can then only 
be used for personal or family consumption*.
This subsection also broadens the definition 
of family to include the extended family 
situation.

The letter of intent clearly expressed the 

legislative resolve to establish a priority for subsistence 

use of fish and game. The 1978 subsistence lav; also 

Increased the number of uses qualifying as subsistence 

fishing by including trade and barter.
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The beard based its restrictive regulation, 5 AAC

01.597, on the words ’’customary and traditional." The

legislature did not define these words in the 1973

subsistence law. In such a case, reference to legislative

history may provide an insight into the legislature's intent

and a statute's meaning. North Slope Boroucn v. Sohio

Petroleum Coro. , 585 ?.2d 534 , 540 (Alaska 1978). In the

House floor debate on House Bill 960, Representative Cotton

introduced an amendment to delete the words "customary and

traditional" from the statute. The floor manager of the

bill, Representative Anderson, opposed the amendment in the

folicv.’ir.g speech:

The two words are used in this context to put 
some guidelines around the uses of Alaska's 
freedom of resources. What we were afraid 
of, it was brought to our attention by people 
who were concerned that this would leave the 
field of the definition wide open. That 
newcomers -lust coming to the State of Alaska 
wouid automatically be able to establish not 
on 1 y" residency in 30 days, but be able to co 
out and state that thev have a custcmarv and 
traditional use of Alaska's fisn anc came 
resources. The use or customary ana tradi­
tional aiso is in recognition of a historical
use of fish and game for food, shelter, fuel,
clothing, tools, transportation, etc. This 
is not onlv in conformance with the 
aboriginal uses, but also those that have 
come m ,  these people who have come in 
later. . . . [T]he nonnative people in the 
State of Alaska have established custcmarv 
and traditional uses of Alaska's fish and 
game resources for subsistence purposes. And 
in order to give the Board of Fis'h and Game 
more clarification in the area, we have come 
up with the (inaudible) of customary and 
traditional rather than leaving that section

- 20 -
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wide open. The design is not to be restric­
tive but to "provide guidelines and that Is 
basi.caii.y wnat I feei and many . , . members 
felt it was necessary in . . . adding or 
retaining those two words "customary" and 
traditional."

(Emphasis added).

We consider statements made by a bill's sponsor fn 

the course of legislative deliberations to be relevant evi­

dence when a court is trying to determine legislative in­

tent. Alaska Public Employees Association v. State, 525

P.2d 12, 16 (Alaska 1974). Anderson argued for the re­

tention of "customary and traditional" for use as a guide­

line. His major concern focused on the potential pressure 

put on resources by newcomers. In his view, the words "cus­

tomary and traditional" recognized ‘and protected a histor­

ical subsistence use by both native and non-native Alaskans. 

The words were not intended to restrict subsistence use.

Another part of the House debate serves to clarify 

the statute's meaning. Representative Parr expressed con­

cern that the board might use AS 16.05.251(b) to eliminate

Fairbanks residents from subsistence use. Some Fairbanks

residents often traveled to the Chitina Dip Net Fishery near 

the Copper River for their . fishing. Representative 

Anderson responded to these concerns:

If we get into a condition where the fish
stock gets down to the point where there is
no way that you can allow any take, the first 
people that you are going to cut off are the 
commercial and then the sports, first, and



Hr*

*

then the last people that you are going to
cut off are the subsistence people who have 
the greatest reliance on the resource. . . .
[I) f it were defined that dip net fishing
were for subsistence uses and not for sale or 
any other purpose, that would be allowed and 
I would think that people from Fairbanks
would fall under these categories. I don't 
know where else they would go to . . . where 
_eoole from Fairbanks make it a custom to go 
down to the chltlna area and if it was
determined that that resource was down to the 
point where only subsistence would be al­
lowed, those people would be taken care of 
under this section. I don't see that it is 
eliminating.

(Emphasis added).

In the House debate, Anderson attempted to assure 

Parr that residents of urban Fairbanks could be considered 

priority subsistence users. Contrary to the board's inter­

pretation of the subsistence statutes, there is no in­

dication that legislators understood the 1978 subsistence 

law to restrict subsistence use to either a rural or a 

community context. In fact, the House debate indicates that 

the 1978 subsistence law was necessary to protect 

subsistence uses as a priority use of Alaska's fish and game 

resources. This intent is clearly expressed by the preamble 

to the subsistence law:

[I]t is in the public interest to clearly 
establish subsistence use as a priority use 
or Alaska1 s fish and game resources and to 
recccnize the needs, customs and traditions 
of Alaskan residents. The legislature 
further finds that beneficial use of those 
resources by all state residents should be 
carefully monitored and regulated with as 
much input as possible from the affected



users, so that the viability of fish and game 
resources is not threatened and so that 
resources are conserved in a manner consis­
tent with the sustained yield principle.

(Emphasis added).

The legislative history indicates that the

legislature intended to protect subsistence use, not limit

it. The words "customary and traditional" serve as a

guideline to recognize historical subsistence use by

individuals, both native and non-native Alaskans. In

addition, subsistence use is not strictly limited to rural

communities. For these reasons, the board's interpretation

of "customary and traditional" as a restrictive term

13conflicts squarely with the legislative intent,

13. The board notes that the words "customary and 
traditional" in the 1978 subsistence law were taken from § 
703 of HR 39 , 95th Congress, 2nd Session (1978), which 
Congress passed in modified form in 1980 as the Alaska 
National Interests Land Conservation Act (ANILCA), Public 
Law No. 96-487 , 16 U-.S.C. § 3113. Therefore, the board
argues that the words in the Alaska act should have the same 
meaning as the words in the federal act and limit 
subsistence uses to residents of rural Alaska. We reject 
this argument for several reasons. First, § 703 of HR 39 in 
its 197 8 form did not contain the "rural Alaska residents" 
limitation now found in 16 U.S.C. § 3113. Second, the
Alaska House floor debate reveals that Representative 
Anderson, the bill's floor manager, understood the 1978 
subsistence law to allow the urban residents of Fairnank3 to 
qualify as general subsistence users. Finally, in the 
preamble to the 1978 subsistence law, the Alaska Legislature 
expressed its intenc to "recognize the needs, customs and 
traditions of Alaskan residents." While the legislature 
declared that beneficial use of fish and grme resources "by

(Footnote Continued)
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then the last people that you are goinc to 
cut off are the subsistence people who have 
the greatest reliance on the resource. . . .
CI] f it were defined that dip net fishing 
were for subsistence uses and not for sale or 
any other purpose, that would be allowed and 
I would think that people from Fairbanks 
would fall under these categories. I don't 
know where else they would go to . . . v;here 
people from Fairbanks make it a custom to go 

^.down to the Chitlna area and if it was 
determined that: that resource was down to the 
point where onlv supsistence would be al­
lowed, those oeoole would be taken care of 
under this section. I don't see that it is 
eliminating.

(Emphasis added).

< k  In the House debate, Anderson attempted to assure 

Parr that residents of urban Fairbanks could be considered 

priority subsistence users. Contrary to the board's inter­

pretation of the subsistence statutes, there is no in­

dication that legislators understood the 1978 subsistence 

law to restrict subsistence use to either a rural or a 

community context. In fact, the House debate indicates that 

the 1978 subsistence law was necessary to protect 

subsistence uses as a priority use of Alaska's fish ar.d game 

resources. This intent is clearly expressed by the preamble 

to the subsistence law:

[I]t is in the public interest to clearly 
establish subsistence use as a priority use 
or Alaska ‘ s fish ana game resources ana to 
recccnize the needs, customs and traditions 
of Alaskan residents. The legislature 
further finds that beneficial use of those 
resources by all state residents should be 
carefully monitored and regulated with as 
much input as possible from the affected
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We new turn to the board's interpretation of the 

1978 subsistence law. In December 1980, the board met to 

examine the uses of salmon in Cook Inlet and to determine 

which uses would qualify for the subsistence use priority. 

Tom Lonner, the director of the subsistence section of the 

Alaska Department of Fish and Game, presented the depart­

ment's recommendations on the subsistence statute. He 

suggested that the board begin its analysis of customary and 

traditional uses with an assessment of user profiles and use 

patterns on a case by case basis. Lonner noted that such

information was most lacking in the major Cook Inlet

subsistence fishery because cf the rapid growth of

subsistence uses in recent years, and that obtaining such 

information would be expensive.

The board did not follow Lonner's suggested ap-

14proach. After the board heard extensive testimony on

15subsistence use, its 'chairman appointed a committee,

IV. THE BOARD'S ADOPTION AND APPLICATION OF 5 AAC 01.597

(Footnote Continued)

all state residents" should be carefully monitored and 
regulated, it did not express an intention to limit 
subsistence uses to rural Alaska residents.

14. A beard member, Nick Szabo, stated that the 
board's limited budget prevented implementation of a case by 
case approach.

15. The board stipulated in 1982 that it violated 

(Footnote Continued)
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consisting of board members and staff, to identify 

subsistence uses of salmon in Cook Inlet, The committee 

drafted ten criteria to identify subsistence uses and 

presented them to the board.

Lonner worked with the committee to develop the 

ten criteria and explained them to the board. He stated: 

"These tenets here are . . . based on . . . the evidence 

about four relatively self-contained communities. . . .  If, 

however, you have individual applicants, . . . this might 

not suffice as a test," Therefore, the board was fully 

aware of the limitations of the proposed criteria.

At its March 1981 meeting, the board received fur­

ther testimony on uses of Cook Inlet salmon from the area 

advisory committees and several individual witnesses. After 

deliberation, the board decided to apply all of the ten 

criteria "to determine which uses are customary and 

traditional and therefore are eligible for the subsistence 

priority." Only the ’ fisheries associated with Tyonek, 

English Bay and Port Graham met all ten criteria.

In its findings of fact, the board applied the ten 

criteria to individuals such as Madison and Gjosund. In 

particular, the individuals failed to meet the second

PROM l_£U fiNCH CIUIL 02 -22 '95 !0:00 =.14

(Footnote Continued)

AS 44.62.310-12 (public meeting provision) at its December 
1980 meeting.
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criterion: "A use pattern established by an identified

community, subcommunity or group having preponderant

16concentrations of persons showing past use." The board 

found:

Although some users have shown the existence 
of a community of interest (e.g., the 
Kenaitce Tribe and the Kachemak Bay" Subsis­
tence Group) , these persons either are too 
widely dispersed or are too heterogeneous to 
be considered an identifiable community, 
subcommunity or group. On the evidence 
presented, the Board cannot conclude either 
that activities are conducted in common or 
that sharing or other group interchange 
occurs in relation to the resource.

In other words, an individual subsistence user (such as

Madison or Gjosund) would not qualify for a subsistence use

priority from the beard unless he were part of an

identifiable subsistence community or group.17 Under the

16. See 5 AAC 01.597 set out in n. 8 above.

17. In contrast, the Commercial Fisheries Entry 
Commission issues commercial fishing permits on an
individual basis. See AS 16.43.250. We do not, however, 
read the word3 "customary and traditional" as a grant of 
authority to the Department of Fish and Game and the Board 
of Fisheries to impose a "grandfather" rights system with 
respect to subsistence users. Imposing an equitable system 
of grandfather rights is an extremely complicated task, as 
Alaska's experience with such a system in the commercial 
salmon and herring fisheries has demonstrated. See AS 
16.43.010-990 and the numerous, and ever increasing,
judicial decisions interpreting this act noted in the
annotations. Such a system would also be extremely 
controversial. It is preposterous to suppose that the
legislature intended to create such a system merely by using

(Footnote Continued)



board's regulation, many individual user3 who have his­

torically depended on subsistence fishing are eliminated 

from subsistence use at the outset.

The board's regulation, 5 AAC 01.597, is 

inconsistent with the legislative intent to provide 

guidelines for the protection of subsistence fishing. The 

regulation exceeds the authority delegated to the board 

because it operates too restrictively in its initial 

differentiation between subsistence and non-subsistence 

uses. Under a statute designed to protect subsistence uses, 

the board has devised a regulation to disenfranchise many 

subsistence users whose interests the statute was designed 

to protect.

The decision of the two trial courts that 5 AAC 

01.597 is consistent with AS 16.05.251(b) and AS 

16.05.940(22) and (23) is REVERSED.

(Footnote Continued)

the words "customary and traditional" in the definition of 
subsistence uses, with no more notice or guidance than is 
inherent in those word3.
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F IN D IN G S  OF F A C T  AND C O N CLU S IO N S OF L A W

P l a i n t i f f s '  m o t i o n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  i n  t h e  

[ a b o v e - e n t i t l e d  a c t i o n  h a v i n g  com e o n  f o r  h e a r i n g  o n  t h e  22d  d a y  

| o f  May 1 9 0 0 ,  a l l  p a r t i e s  h a v i n g  b e e n  h e a r d  a n d  p l a i n t i f f s '  m o t i o n  

{ h a v i n g  b e e n  g r a n t e d ,  t h e  C o u r t  h e r e b y  e n t e r s  t h e  f o l l o w i n g  f i n d -
i"
l i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w .

F IN D IN G S  OF FA C T

1 .  T h e  v i l l a g e  o f  T y o n e k  i s  a n  A t h a b a s c a n  I n d i a n  v i l l a g e

T
. o f  a p p r o x i m a t e l y  3 0 0  p e o p l e  a n d  80 h o u s e h o l d s  l o c a t e d  on t h e  w e s t
l ; i —— —  —  . i  —  .................. -  — i ■ —  ■ ■ , — —  —  I
: s i d o  o f  C o ok  I n l e t .  T y o n e k  h a s  b e e n  i n h a b i t e d  f o r  g e n e r a t i o n s  b y  

, t h n  T a n a i n n  g r o u p  o f  A t h a b a s c a n s  viho s u c c e e d e d  t h e  E s k i m o  o o o -  i

h i l a t  i o n  w h i c h  o r i g i n a l l y  s e t t l e d  i n  t h e  a r e a  i n  p r e h i s t o r i c  t i n e s .  1

.  jTo day- ;— t h e - v i  M a g e  ' s t i l  1 - r c t a i n s  - i t s - e t h n i c  i d e n t i t y  a n d - h a s - t h c .  ;
^     - _______________________ _ _ L

i o - l -  v l w ^ ' w - c h n r n c t e r i s t i e s  o f  a* r u r a l '  A l a s k a  Na t i v e connun i L y  ' a s ' t h o s c  •**•/> ! —  •   ___* ; aJ __
o f - N n t i v o  v i  l l a n o * ;  i n  o t h e r  n r c o s  o f  t h e  s t a t a * .

i; 2 .  T h e  S t i s i I n a  R i v e r  k i n c j  s a l t r o n  s t o c k  e n t e r s  u p p e r  Coo! :
C% !

; In l« ? t .  u n d —L - L ' t h i ^ n  i y . . s t o c k ,  o f - k i n g  - s a I r o n  t o - p a s s  b y  t h e -  v  i  1 l . i g c , .  •

NciiV.’i A COMlfl . *
•■ iN .l i  i ,  i . «  .o l " 1 y o r e / . .  T h e  F . u r . i t n a  R i v - r  s t o c k  e n t e r s  C o o k  I n l e t  t h e '  b e g i n n i n g  

il ‘
_of l a y ,  j n d  b e g i n s  t o  p a s s  b y  t h e  v i l l a g e  o f  T y o n e k  i n  n i d - M . i y .  t *l

M-



v. -.d

; T h e  S u s i t n n  R i v e r  s t o c k  r u n  p e a k s  a t  t h e  v i l l a g e  a t  t h e  e n d  o f

i. May o r  t h e  b e g i n n i n g  o f  J u n e  a n d  i s  u s u a l l y  c o m p l e t e l y  p a s t  t h e

' -J **-
! v i l l a g e  b y  t h e  I ’a t t e ^ r ^ - a r t x o f  J u n e .

!; 3 .  T h e  m id - M a y  t o  m i d - J u n e  k i n g  s a lm o n  f i s h e r y  i s  aa
c u s t o m a r y  an d  t r a d i t i o n a l  s u b s i s t e n c e  u s e  b y  t c s i d c n t s  o f  t h e

i
I v i l l a g e  o f  T y o n e k  o f  t h e  S u s i t n n  R i v e r  k i n g  s a l m o n  s t o c k ,  i n  t h a t  

J. t l i is f i s h e r y  h a s  b e e n  i n  e x i s t e n c e  f o r  g e n e r a t i o n s ,  t h a t  t h e
iS
j - h a r v e s t  o f  t h e  k i n g  s a l m o n  a t  t h i s  t i m e  i s  a n  e s s e n t i a l  c o m p o n e n t

i L»*v ̂
I' o f  t h e  c u l t u r a l  l i f e  o f  t h e  v i l l a q e ,  t h a t  t h e  a r t  o f  c u t t i n g  V .r?- '•i t

i[ s a l m o n  h a s  b e e n  h a n d e d  down t h r o u g h  g e n e r a t i o n s ,  t h a t  t h e  e a r l y
I!
j ; k i n g  s a l m o n  i s  t h e  f i r s t  f r e s h  f o o d  o f  t h e  s p r i n g ,  t h a t  k i n g  s a l -  :

| ’ no n  a r e  o i l e r  t h a n  o t h e r  s o e c i c s  o f  s a l n o n  a n d  t h e r e f o r e  b e t t o r

!• . ; 
j! s u i t e d  f o r  d r y i n g  a n d  p r e s e r v i n g  f o r  w i n t e r  u s e ,  t h a t  u n l i k e

• *
I o t h e r  s p e c i e : ;  o f  s a l m o n  k i n g  s a l m o n  a r e  n o t  s u s c e p t i b l e  t o  d am ag e  , 
[( ■ tfL3J--*
i : w h i l e  d r y i n g  f r o m  i n s e c t s  a n d  s e a b i r d s ,  a n d  t h a t  d r y i n g  i s  u s u a l l y

' c o m p l e t e d  p r i o r  t o  t h e  s t a r t  o f  sum m er r a i n s .
I;
I! 4 .  T h e  r e s i d e n t s  o f  the :  v i l l a g e  o f  T y o n e k  f i s h  C o r  k i n g

• s a l m o n  w i t h  s e t  n e t s  f r o m  t h e  b e a c h  i n  C r o n t  o f  L h o i r  f i s h

• c a m p s  i m m e d i a t e l y  s o u t h  o f  t h e  v i l l a g e .
•I
j- 5 .  S i n c e  1 9 G 4 ,  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  h a v e

i 4
! ; b e e n  p r e v e n t e d  f r o m  p a r t i c i p a t i n g  i n  t h e i r  c u s t o m a r y  a n d  t r a d i t i o n

• • m id - M a y  t o  m i d - J u n e  k i n g  s a l m o n  s u b s i s t e n c e  f i s h e r y  b y  r e g u l a t i o n s  
i :
' a d o o t c i l  b y  d e f e n d a n t s  an d  t h e i r  p r e d e c e s s o r s .  T h e s e  r e g u l a t i o n s  

. ' w e r e  i n i t i a l l v  a d o o t e d  d u e  t o  n o o r  e s c a n e n e n t  o f  t h e  S u s i t n ni:
!; R i v e r  k i n g  s a l m o n  s t o c k .

:: 6 .  I n  1 'J 7 7 , t h e  d e f e n d a n t  A l a s k a  1)0,A l l )  o r  r i S l l l l U I C S  a d o p i  «».•

j a C o n - .n r c h e n r . i v c  M a n a g e m en t  P o l i c y  f o r  T h e  U p p e r  C o n k  I n l e t  f . a l n . n .

S t o c k s  w h i c h  s t a t e d  t h a t  s t o c k s  w h i c h  move i n  t o o k  I n l e t  t o

- k
, s p a w n in g  a r e a s  i n i o r  t o  J u n e  3 0 t h  w o u ld  he m a n a g e d  - e x c l u s i v e l y — r o r

Cota » * 1 • '• •' D. I C - <• * .
i i . . .  I F  I ' t c r i M t ' . n m l  u r . e s .  Mo m e n t i o n  w a s  made i n  t h e  m anag e :-  n t  p n h c v

•V• i f o r  m a n a g i r r e n t  o f  s u c h  s t o r k s  l o r  s u b s i s t e n c e  ur.es/<.<•*' • U . .4- 
i- . . - /'

• l i . C  f a 1.’  :  ( W, 1 t f f i i . ,  y

i;
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7 .  I n  1 9 7 8 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  c h  151

S L A  19 7 3  ( A . S .  1 6 . 9 5 . 2 5 1 ( 1 } ) )  w h i c h  r e q u i r e s  t h a t  w h e n e v e r  i t  i s

i /C C C cZ X D
. n e c e s s a r y  t o  r e s t r i c t  t h e  t a i l i n g  o f  t h e  S u s i . t n a . - p . i v c r - ' . i lh g - V b t im o n .

l-'.ls
s t o c k  t o  a s s u r e  t h e  m a i n t e n a n c e  o f  s u c h  s t o c k  o n  a s u s t o i n e d -

, y i e l d  b a s i s  o r  t o  a s s u r e  t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  

t\_ i- . i-v  c. *•• *••
o f  s u c h  k i n g  s a l m o n  s t o c k ,  s u b s i s t e n c e  u s e  o f - s u c h - s t o c k > s h a l l  b e  

■ t h e  p r i o r i t y  u s e  . o v e r  - s p o r t  a n d  c o m m e r c i a l  u s e s - .

[. 8 .  A . S .  1 G . 0 5 . 2 5 1 ( h )  c J a W ^ r c q u i r e s  d e f e n d a n t  A L A S K A  BOARD •
»: •
I; o r  F I S H E R I E S  t o  a d o p t  s u b s i s t e n c e  f i s h i n q  r e g u l a t i o n s  f o r  S u s i t n a

i’ ;
 ̂ R i v e r  k i n g  s a lm o n  s t o c k s ,  w h i c h  i m p l e m e n t  t h e  p r i o r i t y  f o r  s u b s i s - .

t e n c e  u s e s  r e f e r r e d  t o  i n  p a r a g r a p h  7 ,  u n l e s s  i t  d e t e r m i n e s  t h a t  1

j1 a d o p t i o n  o f  s u c h  r e g u l a t i o n s  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  ,

i| t h e  m a i n t e n a n c e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  s t o c k s  on a  s u s t a i n e d -

i! y i e l d  b a s i s .  a .  i ;—)*-( i r - i y . r ^ ’ :
>»

9 :  P r i o r  t o  t h e  M a r c h  19110 m e e t i n g j o f  d e f e n d a n t  A L A S K A

HOARD O r  F l K I I C l U n s ,  s a i d  d e f e n d a n t ,  o n  b e h a l f  o f  p l a i n t i f f

!l eoO1
I N A T I V E  V I L L A G E  O F  TYOMF.K , p u b l  i s h e t l  - p r o p o s e d  r e g u l a t i o n s  p u r s u a n t  .<

' v
!. t o  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  t o  o p e n  a s u b s i s t e n c e  k i n g
I
! s a l m o n  f i s h e r y  f o r  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k ,  b e t w e e n  

j! May 15 an d  J u n e  1 5 .  .

!: 1 0 .  On M a r c h  2 6 ,  1 9 S 0 ,  d e f e n d a n t  A L A S K A  HOARD OF F I S H E R I E S  ‘

I, h e l d  a p u b l i c  h e a r i n g  a n d  r e c e i v e d  t e s t i m o n y  o n  t h e  p r o p o s e d
i ‘ i
; r e g u l a t i o n s  f r o m  t h e  A l a s k a  D e p a r t m e n t  o f  T i s h  a n d  f la m e ,  r e s i d e n t s ’

1 o f  t h e  v i l l a g e  o f  T y o n e k  a n d  o t h e r  m e m b e rs  o f  t h e  p u b l i c .  i

j, 1 1 .  T e s t i m o n y  p r e s e n t e d  a t  i b e  u u b l i e  h e a r i n g  i n d i c a t e d

/ 1
t h a t  t.he r e s i d e n t s  o f  t h e  v i l l a g e  o l  T y o n e k  Kkiv<- c u s t o m a r i l y  a n d  : 

1̂ t r a d i t i o n a l l y  h a r v e s t e d  k i n g  s a l m o n  I  n r  s u b s i s t e n c e  u s e s  b e t w e e n  • 

j! May 15 a n d  d u n e  1 5 . y  i i

J; 1 2 .  T h o u g h  e v i d e n c e  w a s  p i o r . e n t e d  l h . i t  r e s t r i c t i o n s  on

.- t a k i n g  b y  a l l  u s e r  g r o u p s  o l  t e e  K u s i t n i  ' l i v o r  k i n g  s a l n . i n  s t o c k

! v j i-re  n e c e s s a r y ,  no e v id c - r .e e  w a s  p r e s e n t e d  a t  t h e  l i c a r i n n  b y  t h e  1
:• .■ • i .rt- . 1• •»!—*- -    1 *» • • .
• A k t s l i / t  CkM )«ir ir .on i .  oC r i a h  «*»ncl C.vin:i» t h . i t  o c ' . c p l i o n  o f  t h e  p r o - u r . o J
li
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r e g u l a t i o n s  w o u l d  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  

j- o f  t h e  S u s i t n a  R i v e r  k i n g  . sa lm o n  s t o c k  on a s u s t a i n e d - y i e l d  b a s i s  

;• a n d - t h e  d e f e n d a n t  A L A S K A  BOARD O F F I ' i t C R I D S  n a d e  no  f i n d i n g  t o  

i t h a t  e r f e c t . .  1 ^.  IV v . - * * / ?  f  c.{.-> »•■!£«.•.« rv*£v. C ^ c ‘■i. • ‘-7 •j ; ;  > ! lo .  r . - i  f l t £ V - . <
t/r  1 3 ;  T h e  d e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S  r e j e c t e d  t h e! , -T1 / • •  ̂  ̂* j "

 ̂ p l a i n t i f f s '  p ' r e p o s a l n j  b u t  a d o p t e d  p r o p o s a l s  a u t h o r i z i n g  t h e
Or*’ i . i h t ,  j.nr..v'<r. - '/a /i- ..j r- '. /- r . l . r - A r<.

ij h a r v e s t  o f  1 3 , 1 0 0  S u s i t n a  P . i v c r  k i n g  s a l m o n  . .by  s p o r t s  f i s h e r m e n .
/it ''i'riani'.-'V

! l ‘t .  A s  a  r e s u l t  o f  t h e  f a i l u r e  o f  t h e  d e f e n d a n t  A L A S K A
i*

; BOARD O F F I S H E R I E S  t o  a d o n t  p r o p o s e d  r e g u l a t i o n s  o p e n i n g  a k i n g  
j,
j| s a l m o n  s e a s o n  f o r  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k ,  t h e  

j! p l a i n t i f f s ' a r e  t h r e a t e n e d  w i t h  i r r e p a r a b l e  h a rm  i n  t h a t  p l a i n t i f f s  

] : c u s t o m a r y  an d  t r a d i t i o n a l  u s e  o f  t h e  S u s i t n a  R i v e r  k i n g  s a lm o n
l!
il s t o c k  w i l l  be  d e n i e d  t o  th e i r . .  C o n s c f j u e n t . l v ,  r e s i d e n t s  o f  t i ei:
!: v i l l a g e  o f  T y o t c k  w i l l  l o s e  a c c e s s  t o  a v a l u a b l e  s u b s i s t e n c e  

j; r e s o u r c e  an d  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  w a y  o f  l i f e  o f  t h e
II

!. v i l l a g e  w i l l  be  d i s r u p t e d .
• I

I S .  No o t h e r  s p e c i e s  o f  s a l m o n  a v a i l a b l e  t o  t h e  r e s i d e n t s

o f  t h e  v i l l n c i e  o f  T y o n e k  c a n  r e p l a c e  t h e  S u s i t n a  R i v e r - k i n g  s a ln o - s
„""7viry ---------------

t c n c e  r e s o u r c e - o r  s u b s t i t u t e  C o r  t h e  r o l e  o f  t h e
:  i l I t r i  , k i r  I <.( l v  r, s t o c k ^ a s  a  s u b s i s t c n

I  1-----------
* , S u s i t n n  R i v e r  k i n g  s a l m o n  s t o c k  i n  t h e  c u s t o m a r y  ->d t r a d i t i o n a l

a w a y  o f  l i f e  o f  t h e  v i l l a g e .

| 1 G .  D e f e n d a n t s  w i l l  b e  a d e q u a t e l y  p r o t e c t e d  i f  t h e  r c s i d c n :

o f  t l i e  v i l l a g e  o f  T y o n e k  a r e  p e r m i t t e d  t o  h a r v e s t  3 , 0 3 0  k i n g  s a l r . v

\ f r o m  t h e  S u s i t n n  R i v e r  k i n g  s a l m o n  s t o c k  b e t w e e n  ' l a y  23 a n d  J u n e
—  -  ■ _________________________

15, 10RO.

;. 17. Plaintiffs have raised serious and substantial question

(’ The failure ef defendant ALASKA HOARD OF F1 S11F.H1 US to adopt the 

!, proposals sobmi l I ed on behalf of plaintiff 5 .’AT I Vi! VILLAGE OF
it

li T i'ONfk and the adopt i on of proposals authorizing Ihc harvest o'

• 1 3 , 1 0 0  B u s i i n a  R i v e r  k i n g  s a l m o n  b y  s sp o r t r ,  f i s h e r m e n  is .  a v i o l a t i -  

o f  A .  .5. I f . . 0 5 . 2 5 1  ( h i  i n  t h a t  w h e n e v e r  i t  i s  n e c o s s a i v  t o  r e s t r i c t

V)



. . .  ,.r-#•

—  c>ir -̂wrtrr-

t h e  t a k i n g  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  t o  a s s u r e  t h e  m a i n t e n a n c e  

j o f  t h a t  f i s h  s t o c k ’ on a s u s t a i n c c l - y i  e l i l  b a s i s ,  o r  t o  a s s u r e  

■ t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  s u c h  r e s o u r c e ,  s u b s i s t e n c e

i
; u s e  s h a l l  b e  t h e  p r i o r i t y  u s e .  ;
• • I

COi lC L U S tO N S  or I .AM
I I
j . 1 .  U n l e s s  t h e  p r e l i m i n a r y  r e l i e f  r e q u e s t e d  b y  p l a i n t i f f s

!•
>’ i s  g r a n t e d  p l a i n t i f f s  v ; i l l  s u f f e r  i r r e p a r a b l e  h a r m  i n  t h a t  p l a i n ­

ly t i f f s  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  t h e  S u s i t n a  K i v c r  k i n g  ;
l; J
[: s a l m o n  s t o c k  w i l l  b e  d e n i e d  t o  th e m .  C o n s e q u e n t l y ,  r e s i d e n t s  o f

j ;  t h e  v i l l a g e  o f  T y o n e k  w i l l  l o s e  a c c e s s  t o  a  v a l u a b l e  s u b s i s t e n c e  ;

; r e s o u r c e  a n d  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  w a y  o f  l i f e  o f  t h e  '

. v i l l a g e  w i l l  be  d i s r u p t e d .  . !

2 .  D e f e n d a n t s  an d  t h e  r e s o u r c e  w i l l  b e  a d e q u a t e l y  p r o -

• * i
j ; t e c t e d  i f  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  a r e  p e r m i t t e d  t o  h a r v e s t  !

!: i
• 3 , 0 0 0  k i n g  s a l m o n  f r o m  t h e  S u s i t n a  R i v e r  k i n g  s a l m o n  s t o c k  b e t w e e n '

: May 23 a n d  J u n e  1 3 ,  1 9 B 0 .  i
i; ... •

j: 3 .  P l a i n t i f f s  h a v e  r a i s e d  s e r i o u s  a n d  s u b s t a n t i a l  q u e s t i o n s

• • ijj i n  t n a t :  ,

a .  W h e n e v e r  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g

Is ' '
! o f  a f i s h  s t o c k  t o  a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  s t o c k s  o n  n ,
i;
|i s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  a s s u r e  t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  
i-
j' u s e s  o f  s u c h  r e s o u r c e s ,  s u b s i s t e n c e  u s e  s h a l l  be  L l i e  p r i o r i t y  

! u s e  o f  s u c h  s t o c k .  II :
. b .  T h e  r e s i d e n t s  o f  t h e  v i l l a q e  o f  T y o n e k  h a v e  a i

i
. c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  t h e  S u s i t n a  R i v e r  k i n g  s a l m o n  :

I• • I
i s t e e l ;  b e t w e e n  May 15 a n d  J u n e  1 5 .  ' t

I' c .  A d o p t i o n  b y  d e f e n d a n t  A LA S  k  A HOARD 01* 1*1 S IU ' .R I  i:f!•I
. o f  r e g u l a t i o n s  w h i c h  a l l o w  f o r  t i i o  s p o r t  f i s h i n g  o f  R u s i l i i a  R i v e r  • 

! k i n g  s a l m o n  w i t h o u t  f i r s t  a d o p t i n g  r e g u l a t i o n : ;  w h i c h  p r o v i d e  ! e r  ! 

e c u ,  l i t h e  c u s t o m a r y  an d  t r a d i t i o n a l  u s e  o f  s u c h  s t o c k  b y  t h e  r e s i d e d : '  ;

• o f  t h e  v i l l a g e  o f  T y o n e k  i s  a v i o l a t i o n  o f  t h e  s u b s i s t e n c e *  

i ‘ p r i o r i t y  s e t  f o r t h  i n  A .  S .  l i i . 0 5 .  201 { !> ) .



j i s s u a n c e  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n .

DiYTCO t h i s  d a y  o f   ,  1 9 9 0 .

4. M o  b o n d  is r e q u i r e d  of tho p l a i n t i f f s  p r i o r  to the

i

ji ib o u  o r  t iiu  s u i ’ L^ io i'. c c j k t

I c e rtify  tli.-.t nn
a p w  n ! lhi« document was sent to : 

i . t x \ ! :o r r i-y (s ) o f Hccord. o r
I H  O th e r : .

at address o f record . I
D .O .E . ------------------------------- U t̂ L

C:?»<

NCH’Ui, A C



IN  T H E  S U P E R IO R  COURT FO R  T H E  S T A T E  OP A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

N A T IV E  V I L L A G E  OF T Y O N E K ,  e £ < a l . ,

Csi

P l a i n t i f f s ,

xl# cJ £

A L A S K A  BOARD OF F I S H E R I E S ,

De f e n d a n t s .

b

C I V I L  A C T IO N  MO. 3 A M - 3 0 - 3 0 7 3

A G R E E : ‘.E N T  OF S E T T L E M E N T
t

W H ER E A S , a c i v i l  a c t i o n  h a s  b e a n  b r o u g h t  b y  t h e  N a t i v e  

v i l l a g e  o f  T y o n e k  a n d  s e v e r a l  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k ,  . 

i n  w h i c h  p l a i n t i f f s  a l l e g e  i n t e r  a l i a  t h a t  t h e  d e c i s i o n  o f  t h e  

A l a s k a  B o a r d  o f  F i s h e r i e s  r e j e c t i n g  p r o p o s e d  r e g u l a t i o n s  f o r  k i n g  

s a l n o n  f i s h i n g  f o r  s u b s i s t e n c e  u s e s  i n  t h e  u p p e r  C o o k  I n l e t  

b ctv .-o cn  May 15  a n d  J u n e  15 b y  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  

w a s  a  v i o l a t i o n  o f  A . S .  1 G . 0 5 . 2 5 1 ( b )  a n d  r e q u e s t  d e c l a r a t o r y  a n d  

i n j u n c t i v e  r e l i e f ;  a n d  ■ . .

W H ER E A S , o n  .‘ ‘. a y  2 2 ,  1 9 S 0 ,  t h i s  C o u r t  g r a n t e d  p l a i n t i f f s '

i
nr  ' . io n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  a n d  on f l a y  2 3 ,  1 9 3 0 ,  e n t e r e d  

f i n d i n g s  c f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  r e s t r a i n i n g  d e f e n d a n t s  

f r o r i  e n f o r c i n g  r e g u l a t i o n s  w h i c h  p r o h i b i t  r e s i d e n t s  o f  t h e  v i l l a g e  

o f  T y o n e k  f r o n  s u b s i s t e n c e  f i s t u n a  f o r  k i n g  s a l , - .o n  i n  t h e  v r ——v
'| \/b ii (> W.

Crrt?:; i rrict between May 2 3 ,  and June 15-, 19 .1 0 ,  and requiring 

defendant:; to aduwt or.crgoncy order regulations lo authori::o the 

residents of the village of Tyonek Lo harvest king salnon d-i-LL.- 

<rr™— err— in the vicinity of Tyonek for subsistence uses 

between flay 2 3 ,  1 9 1 0  and June 1 5 ,  1 9 2 9 ,  with a limit of 50  kin.; 

salnon per household not to ONceed a total of 3 , 0 0 0  king salr.on



W H ER E A S , t h e  p a r t i e s  i n  o r d e r  t o  a v o i d  t h e  u n c e r t a i n t y  o f  

f u r t h e r  l i t i g a t i o n ,  w i s h  t o  r e s o l v e  t h i s  m a t t e r  b y  m e a n s  o f  

s e t t l e m e n t ;

NOW, T H E R E F O R E , t h e  p a r t i e s ,  t h r o u g h  t h e i r  a t t o r n e y s  an d  
♦

s u b j e c t  t o  t h e  a p p r o v a l  a n d  o r d e r  o f  t h i s  C o u r t ,  h e r e b y  a g r e e  a s  

f o l l o w s :

S T ATEM EN T OF F A C T S

1 .  P l a i n t i f f  N A T I V E  V I L L A G E  OF TYO N EK  i s  a  n o n p r o f i t  c o r p ­

o r a t i o n  o r g a n i z e d  u n d e r  t h e  I n d i a n  R e o r g a n i z a t i o n  A c t  o f  193-1,

25 U . S . C .  4 6 1  e t  s e a . ,  t o  p r o v i d e  f o r  t h e  g e n e r a l  h e a l t h ,  s a f e t y ,  

a n d  w e l l - b e i n g  o f  t h e  A t h a b a s c a n  I n d i a n  r e s i d e n t s  o f  t h e  v i l l a g e  

o f  T y o n e k ,  a s u b s t a n t i a l  n u m b e r  o f  whom c u s t o m a r i l y  a n d  t r a d i ­

t i o n a l l y  h a r v e s t e d  k i n g  s a l m o n  i n  t h e  v i c i n i t y  o f  T y o n e k  d u r i n g  

.May a n d  J u n e  f o r  s u b s i s t e n c e  u s e s  p r i o r  t o  t h e  c l o s u r e  o f  t h e  

T y o n e k  k i n g  s a l m o n  s u b s i s t e n c e  f i s h e r y  b y  A l a s k a  B o a r d  o f  F i s h  

a n d  Game i n  1 9 6 4 ,  a n d  w o u ld  h a r v e s t  k i n g  s a l m o n  i n  t h e  v i c i n i t y  o 

T y o n e k  f o r  s u b s i s t e n c e  u s e s  i n  1 9 8 0  b u t  f o r  t h e  f a c t  t h a t  

d e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S  d i d  n o t  a d o p t  p r o p o s e d  r e g u ­

l a t i o n s  f o r  s u b s i s t e n c e  k i n g  s a l m o n  f i s h i n g  i n  t h e  v i c i n i t y  o f  

T y o n e k  b y  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  b e t w e e n  May 15 a n d  

J u n e  I S .

2 .  P l a i n t i f f s  N E L L I E  C H IC K A I .C S IO N ,  FEDORA C O N S T A N T IN E ,  

P E T E R  C O N S T A N T IN E ,  a n d  SAVA ST EP H A N  a r c  A t h a b a s c a n  I n d i a n  r e s i ­

d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  who c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  

f i s h e d  a t  T y o n e k  f o r  k i n g  s a l m o n  C o r  s u b s i s t e n c e  u s e s  i n  f ' a y  a n d  

J u r a '  p r i o r  t o  t h e  c l o s u r e  o f  t h e  T y o n e k  k i n g  s a l m o n  s u b s i s t e n c e  

f i s h e r y  b y  t h e  A l a s k a  B o a r d  o f  1 ' i r .h  a n d  Game i n  1 9 6 4 ,  i r . d  who 

( w i t h  t h e  o K c e o t i o n  o f  p l a i n t i f f  P E T E R  C O N S T A N T IN E )  w o u l d  h a r v e s t  

k i n g  s a l m o n  i n  t h e  v i c i n i t y  o f  T y o n e k  i n  May a n d  J u n o  f o r

an d r e g u l a t e d  to m i n i m i z e  the i m p a c t  o n  a n y  o n e  stream.



s u b s i s t e n c e  u s e s  i n  1 9 3 0  i f  d e f e n d a n t  A L A S K A  BOARD OT F I S H E R I E S  

h a d  a d o p t e d  p r o p o s e d  r e g u l a t i o n s  f o r  s u b s i s t e n c e  k i n g  s a l m o n  

f i s h i n g  i n  t h e  v i c i n i t y  o f  T y o n e k  b y  r e s i d e n t s  o f  t h e  " i l l a g e  o f  

T y o n e k .  H e a l t h  p r o b l e m s  w o u l d  p r e v e n t  p l a i n t i f f  P E T E R  C t"C S 7 A .1 T IN E  

f r o m  h a r v e s t i n g  k i n g  s a l m o n  i n  t h e  v i c i n i t y  o f  T y o n e k  f o r  s u b -

i
s i s t e n c e  u s e s  i n  1 9 3 0 ,  b u t  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  

w o u l d  s h a r e  t h e i r  k i n g  s a l m o n  s u b s i s t e n c e  h a r v e s t  w i t h  p l a i n t i f f I
P E T E R  C O N STA N T IN E  a s  i s  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  p r a c t i c e  o f  

t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  w i t h  r e s p e c t  t o  t h e  d i s ­

t r i b u t i o n  o f  s u b s i s t e n c e  r e s o u r c e s  t o  t h e  e l d e r s  o f  t h e  v i l l a g e .  !

3 .  D e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S  i s  e s t a b l i s h e d  b y  !

A . S .  1 6 . 0 9 . 2 2 1  f o r  t h e  p u r p o s e s  o f  t h e  c o n s e r v a t i o n  a n d  d e v e l o p ­

m e n t  o f  t h e  f i s h e r y  r e s o u r c e s  o f  t h e  s t a t e .  T h e  b o a r d  i s  i
I

r e q u i r e d  b y  A . S .  1 6 . 0 5 . 2 5 1 ( b )  t o  a d o p t  r e g u l a t i o n s  p e r m i t t i n g  t h e  

t a k i n g  o f  k i n g  s a l n o n  i n  t h e  v i c i n i t y  o f  T y o n e k  f o r  s u b s i s t e n c e  5
i

u s e s .  »i

4 .  D e f e n d a n t  RONALD 0 .  SKOOG i s  t h e  C o m m i s s i o n e r  o f  t h e  

A l a s k a ' D e p a r t m e n t  o f  F i s h  a n d  Game a n d  i s  r e q u i r e d  b y  A . S .  1 6 . 0 5  

. 0 2 0  t o  m an ag e  t h e  f i s h  r e s o u r c e s  o f  t h e  s t a t e  i n  t h e  i n t e r e s t  o f  

t h e  e co n o m y  a n d  g e n e r a l  w e l l - b e i n g  o f  t h e  s t a t e .  T h e s e  f i s h  

r e s o u r c e s  i n c l u d e  k i n g  s a l m o n  i n  t h e  v i c i n i t y  o f  T y o n e k .

D e f e n d a n t  RONALD 0 .  SKOOG i s  t h e  e x  o f f i c i o  s e c r e t a r y  o f  d e f e n d a n t  

A L A S K A  BOARD o r  F I S H E R I E S  a n d  h a s  a u t h o r i t y  p u r s u a n t  t o  A . S .  1 6 . 0 5  

. 0 6 0  t o  o p e n  a n d  c l o s e  s e a s o n s  a n d  p e r i o d s  o n  f i s h .  1

5 .  D e f e n d a n t  W IL L IA M  R .  N I X  i s  t h e  C o m m i s s i o n e r  a n d  p r i n ­

c i p a l  e x e c u t i v e  o f f i c e r  o f  t h e  A l a s k a  D e p a r t m e n t  o f  P u b l i c  S a f e t y .  

P u r s u a n t  t o  A . S .  4 4 . 4 1 . 0 2 0  t h e  A l a s k a  D e p a r t m e n t  o f  P u b l i c  S a f e t y  

i s  c h a r g e d  w i t h  r e s p o n s i b i l i t y  f o r  t h e  a d m i n i s t r a t i v e  f u n c t i o n s  

r e l a t i v e  t o  t h e  p r o t e c t i o n  o f  l i f e  a n d  p r o p e r t y  i n c i n d i n . i  o n r o r c e -  

r . ie n t  o f  f i s h i n g  r e g u l a t i o n s  a d o p t e d  b y  d e f e n d a n t  A L A S K A  BOARD O F  

F I S H E R I E S .  :



6 .  T y o n e k ,  a  c o m m u n i t y  on  t h e  w e s t  s i d e  o f  C o o k  I n l e t ,  i s  

a n  A t h a b a s c a n  I n d i  n v i l l a g e  o f  a p p r o x i m a t e l y  350  p e o p l e ,  o v e r  

95 5  o f  whom a r e  A t h a b a s c a n  I n d i a n s .  T y o n e k  h a s  b e e n  i n h a b i t e d  

f o r  g e n e r a t i o n s  b y  t h e  T a n a i n a  g r o u p  o f  A t h a b a s c a n s  who s u c c e e d e d  

t h e  E s k i m o  p o p u l a t i o n  w h i c h  o r i g i n a l l y  s e t t l e d  t h e  a r e a  i n  p r e ­

h i s t o r i c  t i m e s .  T h e  p r e s e n t  r e s i d e n t s  o f  t h e  v i l l a g e  a r e  t h e  

d e s c e n d a n t s  o f  t h e  T a n a i r . a  g r o u p .  T o d a y ,  t h e  v i l l a g e  s t i l l  r e t a i n s  

i t s  e t h n i c  A t h a b a s c a n  i d e n t i t y ,  i s  a r u r a l  A l a s k a  N a t i v e  v i l l a g e  

a n d  h a s  n o t  a b a n d o n e d  i t s  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  k i n g  

s a l m o n . I
7 .  F o r  t h e  p u r p o s e s  o f  t h i s  A g r e e m e n t  o f  S e t t l e m e n t ,  " f i s h "  

m e a n s  t h e  S u s i t n a  R i v e r  k i n g  s a l m o n  w h i c h  e n t e r  C o o k  I n l e t  w a t e r s  

t h e  b e g i n n i n g  o f  May a n d  b e g i n  t o  p a s s  b y  t h e  v i l l a g e  o f  T y o n e k  i n  

m id - M a y  a n d  s p a w n  p r i m a r i l y  i n  s t r e a m s  l o c a t e d  i n  t h e  S u s i t n a  

R i v e r  d r a i n a g e .

S .  S u s i t n a  R i v e r  k i n g  s a l m o n  p e a k  a t  t h e  v i l l a g e  a t  t h e  e n d  

o f  May o r  i n  e a r l y  J u n e  a n d  a r e  u s u a l l y  c o m p l e t e l y  p a s t  t h e  

v i l l a g e  b y  t h e  e n d  o f  J u n o .

9 .  T h e  m id - M a y  t o  m i d - J u n e  k i n g  s a l m o n  f i s h e r y  i s  a c u s ­

t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e  b y  r e s i d e n t s  d o m i c i l e d  i n  

t h e  v i l l a g e  o f  T y o n e k  o f  t h e  S u s i t n a  R i v e r  k i n g  s a l m o n  i n  t h a t  

t h i s  f i s h e r y  h a s  b e e n  i n  e x i s t e n c e  f o r  g e n e r a t i o n s ,  t h a t  t h e  

h a r v e s t  o f  t h e  k i n g  s a l m o n  a t  t h i s  t i m e  i s  a  c u s t o m a r y  an d  t r a d ­

i t i o n a l  c o m p o n e n t  o f  t h e  c u l t u r a l  l i f e  o f  t h e  v i l l a g e ,  t h a t  t h e  

a r t  o f  c u t t i n g  l a r g e  k i n g  s a l m o n  h a s  b e e n  h a n d e d  dow n t h r o u g h  

g e n e r a t i o n s ,  t h a t  t h e  e a r l y  k i n g  s a l m o n  a r e  t h e  f i r s t  s i g n i f i c a n t  

s u b s i s t e n c e  f r e s h  s a l m o n  o f  t h e  s p r i n g ,  t h a t  S u s i t n a  R i v e r  k i n ;  

s a l n o n  a r c  o i l i e r  t h a n  o t h e r  s p e c i e : ,  o f  s a l m o n  f o u n d  i n  C o o k  I n i e i  

i n  D i e  v i c i n i t y  o f  T y o n e k  a n d  t h e r e f o r e  h o t t e r  s u i t e d  t o r  d r y i n g  

a n d  p r e s e r v i n g  f o r  w i n t e r  u s e  a n d  l o s s  s u s c e p t i b l e  t o  d a m a c o  w h i l e
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d r y i n g  f r o m  i n s e c t s  a n d  s e a b i r d s ,  an d  t h a t  d r y i n g  t a k e s  a p p r o x i -  

n a t e l y  t h r e e  w e e k s  a n d  i s  u s u a l l y  c o m p l e t e d  b y  t h e  e n d  o f  J u n e .

1 0 .  T h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  h a r v e s t  k i n g  : 

s a l m o n  w i t h  s e t  n e t s  f r o m  t h e  b e a c h  i n  f r o n t  o f  t h e i r  f i s h  ca m p s  

i m m e d i a t e l y  s o u t h  o f  t h e  v i l l a g e .

1 1 .  S i n c e  196*1, t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  h a v e  '

b e e n  p r e v e n t e d  f r o m  p a r t i c i p a t i n g  i n  t h e i r  c u s t o m a r v  a n d  t r a d i -  !
i

t i o n a l  m id - M a y  t o  m i d - J u n e  k i n g  s a l n o n  s u b s i s t e n c e  f i s h e r y  b y  • 

r e g u l a t i o n s  a d o p t e d  b y  d e f e n d a n t s  a n d  t h e i r  p r e d e c e s s o r s .  T h e s e  | 

r e c u l a t i o n s  w e r e  i n i t i a l l y  a d o p t e d  d u e  t o  p o o r  e s c a o e m e n t  o f  t h e’ i
S u s i t n a  R i v e r  k i n g  s a l m o n .  • ■

!
1 2 .  P r i o r  t o  t h e  D e c e m b e r  1 9 7 9  a n d  M a r c h  1 9 S 0  m e e t i n g s  o f  !

d e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S ,  s a i d  d e f e n d a n t ,  on  r e q u e s t  |

o f  p l a i n t i f f  N A T IV E  V I L L A G E  OF T Y O N E K ,  p u b l i s h e d  s u m m a r i e s  o f

r e g u l a t i o n s  p r o p o s e d  b y  s a i d  p l a i n t i f f s  p u r s u a n t  t o  t h e  A d m i n i -  I
i

s t r a t i v e  P r o c e d u r e  A c t  t o  o o e n  a s u b s i s t e n c e  k i n g  s a l m o n  f i s h e r y  j
j

f o r  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k ,  b e t w e e n  M ay  15 an d  

J u n e  1 5 .  |

1 3 .  On M a r c h  2 6 ,  1 9 3 0 ,  d e f e n d a n t  A L A S K A  BOARD O F  F I S H E R I E S  j 

h e l d  a p u b l i c  h e a r i n g  a n d  r e c e i v e d  t e s t i m o n y  o n  t h e  p r o p o s e d  

r e g u l a t i o n s  f r o m  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  r e s i d e n t s '
• I

I
o f  t h e  v i l l a g e  o f  T y o n e k  a n d  o t h e r  m e m b e rs  o f  t h e  p u b l i c .  P u b l i c  1 

t e s t i m o n y  w a s  a l s o  r e c e i v e d  a t  t h e  D e c e m b e r  1 9 ,  1 9 7 9  m e e t i n g  o f  I
I

d e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S .  i!
1 4 .  T e s t i m o n y  p r e s e n t e d  a t  t h e  p u b l i c  h e a r i n g s  i n d i c a t e d  

t h a t  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  c u s t o m a r i l y  a n i l  

t r a d i t i o n a l l y  h a r v e s t e d  k i n g  s a l m o n  f o r  s u b s i s t e n c e  u s e s  b e t w e e n  [ 

May 15 a n d  J u n e  15 p r i o r  t o  t h e  c l o s u r e  i n  l'.M>4.

1 5 .  T h o u g h  e v i d e n c e  w a s  p r e s e n t e d  t o  d e f e n d a n t  A L A S K A  ItO.YSIl 

OF F I S H E R I E S  t h a t  r e s t r i c t i o n s  o n  t a k i n g  b y  a l l  u s e r  g r o u p s  o f  

S u s i t n a  R i v e r  k i n g  s a l m o n  i n  C o o k  I n l e t  w e r e  n e c e s s a r y ,  no  !
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e v i d e n c e  w a s  p r e s e n t e d  s t a t i n g  t h a t  a d o p t i o n  o f  t h e  p r o p o s e d  s u b ­

s i s t e n c e  r e g u l a t i o n s  w o u ld  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t i r e  

m a i n t e n a n c e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  o n  a s u s t a i n e c - y i e l d  b a s i s  

a n d  t h e  d e f e n d a n t  A LA S K A  BOARD Or F I S H E R I E S  made no  f i n d i n g  a t  t h e

i - M a r c h  m e e t i n g  . t o  t h a t  e f f e c t .
1
I 1 6 .  T h e  d e f e n d a n t  A L A S K A  BOARD OF F I S H E I . I E S  r e j e c t e d  t h e

p l a i n t i f f s ’ p r o p o s a l s  f o r  s u b s i s t e n c e  f i s h i n g  i n  C c o k  I n l e t  b u t  

a d o p t e d  p r o p o s a l s  w h i c h  r e s u l t e d  i n  a u t h o r i z i n g  t h e  s p o r t  h a r v e s t  ;•

i ;
o f  u p  t o  1 3 , 1 0 0  S u s i t n a  R i v e r  k i n g  s a l m o n  p u r s u a n t  t o  5 AAC 60

I ;
I': . 0 3 0 ( a )  . ' . i

1 7 .  A f a i l u r e  o f  t h e  d e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S  t o  ' 
r j

a d o p t  r e g u l a t i o n s  o p e n i n g  a k i n g  s a l m o n  s e a s o n  f o r  t h e  r e s i d e n t s  ,
»• i
i o f  t h e  v i l l a g e  o f  T y o n e k ,  b e t w e e n  May 15 a n d  J u n e  1 5  o f  e a c h  y e a r , '

!• I
•• t h r e a t e n  p l a i n t i f f s  w i t h  i r r e p a r a b l e  ha rm  i n  t h a t  p l a i n t i f f s '  !

! c u s t o m a r y  an d  t r a d i t i o n a l  u s e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  f r o m  : 

i' i
.• Mav 15 t o  J u n e  15 w i l l  be u n n e c e s s a r i l y  d e n i e d  t o  t h e n .  A c c e s s  t o '

! ’ ■ ■ 
i' a s i g n i f i c a n t  c u s t o m a r y  an d  t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  i niI
J a c c o r d a n c e  w i t h  A . S .  1 6 . 0 5 . 2 5 1 ( b )  w i l l  bo l o s t  a n d  t h e  c u s t o m a r y

i
; a n d  t r a d i t i o n a l  c u l t u r a l  l i f e  o f  t h e  v i l l a g e  w i l l  b e  d i s r u p t e d .

1 8 .  No o t h e r  s p e c i e s  o f  s a l m o n  a v a i l a b l e  t o  t h e  r e s i d e n t s  

j o f  t h e  v i l l a g e  o f  T y o n e k  c a n  f u l l y  r e p l a c e  S u s i t n a  R i v e r  k i n g  

I s a l m o n  h a r v e s t e d  b e t w e e n  May 1 5  an d  J u n e  15 a s  a s u b s i s t e n c e
It
• r e s o u r c e  o r  s u b s t i t u t e  f o r  t h e  r o l e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n
I*
; i n  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  c u l t u r a l  l i f e  o f  t h e  v i l l a g e .

I'

CON SEN T D E C R E E

1 .  U n d e r  A . E .  1 6 . 0 5 . 0 - 1 0 ( 6 )  a n d  ( 2 6 ) ,  s u b s i s t e n c e  u s e s  w 

f i s h  a r e  t h e  c u s t o m a r y  and  t r . K l i  i o n a l  u s e s  i n  A l a s k a  o f  s u c h  f i s h  

f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  C o r d ,  s h e l t e r ,  f u e l ,  

c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  ! 

•; h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n - e d i b l e  b y - p r o d u c t s  o f  s u c h  f i s h  !

. i - . ' , . *



e v i d e n c e  w a s  p r e s e n t e d  s t a t i n g  t h a t  a d o p t i o n  o f  t h e  p r o p o s e d  s u b -  

‘ s i s t e n c e  r e g u l a t i o n s  w o u ld  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  

m a i n t e n a n c e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  o n  a  s u s t a i n e d - y i e l d  b a s i s  

a n d  t h e  d e f e n d a n t  A L A S K A  BOARD O ?  F I S H E R I E S  m ade no  f i n d i n g  a t  t h e  

i - M a r c h  r a e e t i n g . t o  t h a t  e f f e c t .

1 6 .  T h e  d e f e n d a n t  A LA S K A  BOARD O F F I S H E R I E S  r e j e c t e d  t h e

I p l a i n t i f f s '  p r o p o s a l s  f o r  s u b s i s t e n c e  f i s h i n g  i n  C o o k  I n l e t  b u t
i
: a d o p t e d  p r o p o s a l s  w h i c h  r e s u l t e d  i n  a u t h o r i s i n g  t h e  s p o r t  h a r v e s t

!'
o f  up  t o  1 3 , 1 0 0  S u s i t n a  R i v e r  k i n g  s a l m o n  p u r s u a n t  t o  5 AAC 60

i
j! . 0 3 0 ( a )  . ' . ;
j; .

1 7 .  A f a i l u r e  o f  t h e  d e f e n d a n t  A L A S K A  BOARD O F F I S H E R I E S  t o  !

; a d o p t  r e g u l a t i o n s  o p e n i n g  a  k i n g  s a l m o n  s e a s o n  f o r  t h e  r e s i d e n t s  J
i. i
i o f  t h e  v i l l a g e  o f  T y o n e k ,  b e t w e e n  May 15 an d  J u n o  1 5  o f  e a c h  y e a r , 1

!■ . i
t h r e a t e n  p l a i n t i f f s  w i t h  i r r e p a r a b l e  h a rm  i n  t h a t  p l a i n t i f f s '  

i »
! c u s t o m a r /  a n d  t r a d i t i o n a l  u s e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  f r o m  i• ir i
. Mav 15 t o  J u n e  15 w i l l  b e  u n n e c e s s a r i l y  d e n i e d  t o  t h e n .  A c c e s s  t o '  
!' i
i' a  s i g n i f i c a n t  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  i n  !
I •
i a c c o r d a n c e  w i t h  A . S .  1 6 . 0 5 . 2 5 1 ( b )  w i l l  b e  l o s t  a n d  t h e  c u s t o m a r y  (

I !
; a n d  t r a d i t i o n a l  c u l t u r a l  l i f e  o f  t h e  v i l l a g e  w i l l  b e  d i s r u p t e d .  ,

!: I
j 1 8 .  No o t h e r  s p e c i e s  o f  s a l m o n  a v a i l a b l e  t o  t h e  r e s i d e n t s  ;
f I

: o f  t h e  v i l l a g e  o f  T y o n e k  c a n  f u l l y  r e p l a c e  S u s i t n a  R i v e r  k i n g  
«. ' ,
■' s a l m o n  h a r v e s t e d  b e t w e e n  Mav 15 a n d  J u n e  15 a s  a s u b s i s t e n c e  '• * 1
• r e s o u r c e  o r  s u b s t i t u t e  f o r  t h e  r o l e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  j

: i n  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  c u l t u r a l  l i f e  o f  t h e  v i l l a g e .

CON SEN T h E C R E i :
l

1. Under A c. j (>. or. .?,* A •*. ,• ;,V: , •; i .v ;

<-.;,n n r . -  v i . e  o c  r -> . . .  .. . . .  • . .................. - ............••• - • • lit;-: • .•)•. c.-cn

:Y..r d i i  v r t  ; . u f ; o i  a i  o r  f . . - . l y  v-.n • .mo-, i : or. r s h e i .••:??, l u e l .  
c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  t h e  r .a k i- g  .>r.d s o i l i n g  o '  ' 

■ h a n d i c r a f t  a r t i c l e s  o u t  o f  n c n - o d i b l e  b y - p r o d u c t s  o f  s u c h  f i s h  •
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t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  t h e  c u s t o m a r y  

t r a d e ,  b a r t e r  o r  s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .

2 .  T h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  h a v e  a  c u s t o m a r y  

a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  

b e t w e e n  May 15  a n d  J u n e  15 f o r  a l l  o f  t h e  r e a s o n s  s e t  f o r t h  i n  

p a r a g r a p h  9 o f  t h e  S t a t e m e n t  o f  A g r e e d  F a c t s .  T h e  r o l e  o f  t h e  

h a r v e s t  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  i n  t h e  c u l t u r a l  l i f e  o f  

T y o n e k  a n d  t h e  h a n d i n g  down o f  i n f o r m a t i o n  a b o u t  t h e  h a r v e s t ,  

p r e p a r a t i o n ,  a n d  u s e  o f  s u c h  f i s h  f r o m  g e n e r a t i o n  t o  g e n e r a t i o n  

a r e  s i g n i f i c a n t  f a c t o r s  i n  d e t e r m i n i n g  w h e t h e r  u s e  o f  s u c h  f i s h  

f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  i s  a " c u s t o m a r y  a n d  t r a d i t i o n a l '  

s u b s i s t e n c e  u s e  o f  s u c h  f i s h .

3 .  D e f e n d a n t  A L A S K A  BOARD OF F I S H E R I E S  i s  r e q u i r e d  t o  a d o p t  

r e g u l a t i o n s  w h i c h  a u t h o r i z e  t h e  s u b s i s t e n c e  f i s h i n g  o f  S u s i t n a  

R i v e r  k i n g  s a l m o n  b y  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  i n  t h e  

u p p e r  C o o k  I n l e t  i n  t h e  v i c i n i t y  o f  t h e  v i l l a g e  o f  T y o n e k  b e t w e e n  

May 15 a n d  J u n e  15  e a c h  y e a r ,  u n l e s s  s u c h  d e f e n d a n t  d e t e r m i n e s ,  i n  

a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h a t  a n y  s u b s i s ­

t e n c e  f i s h i n g  f o r  S u s i t n a  P . i v c r  k i n g  s a l m o n  b y  t h e  r e s i d e n t s  o f  

t h e  v i l l a g e  o f  T y o n e k  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  

m a i n t e n a n c e  o f  s u c h  f i s h  on  a s u s t a i n e d - y i e l d  b a s i s .

4 .  T h e  p a r t i e s  a g r e e  a n d  t h e  C o u r t  a p p r o v e s ,  f o r  t h e  p u r ­

p o s e s  o f  a c h i e v i n g  a n  a g r e e m e n t  t o  t h i s  l i t i g a t i o n ,  t h a t  w h e n e v e r  

d e f e n d a n t  A L A S K A  BOARD O F F I S H E R I E S  m a k e s  a f i n d i n g  t h a t  a n y  s u b ­

s i s t e n c e  f i s h i n g  f o r  S u s i t n a  R i v e r  k i n g  s a l m o n  b y  r e s i d e n t s  o f  I h e  

v i l l a g e  o f  T y o n e k  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  n i a i n t v n a n e .  

o f  s u c h  f i s h  o n  a s u s t a i n e d - y i e l d  b a s i s ,  s u c h  f i n d i n g  s h a l l  h e  

made o n  t h e  r e c o r d  a n d  s h a l l  d e t a i l  t h e  b i o l o g i c a l  i n f o r m a t i o n  

w h i c h  f o r m s  t h e  b a s i s  o f  s u c h  f i n d i n g .  T h e  f i n d i n g  ( i n c l u d i n g

t l i e  b i o l o g i c a l  i n f o r m a t i o n )  s h a l l  b e  r e d u c e d  t o  w r i t i n g .

5 .  R e g u l a t i o n s  s e t t i n g  b ag  l i m i t s ,  g e a r  t y p e s ,  a n d  o p e n

•■1
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f i s h i n g  p e r i o d s  f o r  t h e  s u b s i s t e n c e  f i s h i n g  o f  S u s i t n a  R i v e r  k i n g  

s a l m o n  b y  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  s h a l l  c a u s e  t h e

^ l e a s t  a d v e r s e  i m p a c t  u p o n  s u c n  r e s i d e n t s ,  a n d  s h a l l  b e  c o n s i s t e n t ,

, i n s o f a r  a s  p r a c t i c a b l e ,  w i t h  s o u n d  f i s h e r y  c o n s e r v a t i o n  p r a c t i c e s ^

• s u c h  a s  m i n i m i z i n g  t h e  i m p a c t  o n  t h e  r e t u r n  o f  s u c h  f i s h  t o  a n y

• o n e  s t r e a m .

6 .  W h e n e v e r  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f

i S u s i t n a  R i v e r  k i n g ' s a l m o n  t o  a s s u r e  t h e  m a i n t e n a n c e  o f  s u c h  f i s h
:

j] on a s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  a s s u r e  t h e  c o n t i n u a t i o n  o f  s u b -

j s i s t e n c e  u s e s  o f  s u c h  f i s h ,  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  j 

j' u s e  b y  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  s h a l l  b e  t h e

' p r i o r i t y  u s e  u n d e r  A . S .  1 6 . 0 5 . 2 5 1 ( b ) .  T h e  d e f e n d a n t  A L A S K A  BOARD

OF F I S H E R I E S  s h a l l  n o t  a d o p t  r e g u l a t i o n s  w h i c h  a l l o w  f o r  t h e  •'

c o n m o r c i a l  ( b e t w e e n  M ay  15  a n d  J u n e  15 )  a n d  s p o r t  f i s h i n g  o f

S u s i t n a  R i v e r  k i n g  s a l m o n ,  w i t h o u t  f i r s t  a d o p t i n g  r e g u l a t i o n s

] w h i c h  p r o v i d e  f o r  t h i s  s u b s i s t e n c e  p r i o r i t y  o v e r  s u c h  c o m m e r c i a l  j 
j ' :

a n d  s p o r t  u s e  u n l e s s  t h e  B o a r d  h a s  made a f i n d i n g ,  a s  r e q u i r e d  b y

j. A . S .  1 6 . 0 5 . 2 5 1 ( b ) ,  t h a t  a n y  s u b s i s t e n c e  f i s h i n g  f o r  S u s i t n a  R i v e r

; k i n g  s a l m o n  b y  t h e  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  w i l l  j e o -
I.
i p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  o f  s u c h  f i s h  on a

j s u s t a i n e d - y i e l d  b a s i s .

! 7 .  D e f e n d a n t s  A L A S K A  BOARD OF F I S H E R I E S ,  RONALD 0 .  S K C 0 0 ,

j a n d  W IL L IA M  R .  H1X a n d  t h e i r  s u c c e s s o r s  i n  o f f i c e  a r c  h e r e b y

j p e r m a n e n t l y  r e s t r a i n e d  f r o m  e n f o r c i n g  r e g u l a t i o n s  w h i c h  p r o h i b i t

r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  f r c m  s u b s i s t e n c e  f i s h i n g  f o r  

S u s i t n a  R i v e r  k i n o  s a l m o n  i n  t h e  u p p e r  C o o k  I n l e t  i n  t h e  v i c i n i t y  

o f  t h e  v i l l a g e  o f  T y o n e k  b e t w e e n  Mav 15 a n d  J u n e  10 o f  e a c h  y e a r  

w i t h o u t  d e f e n d a n t  A L A S K A  HOARD O F F I S H E R I E S  f i r s t  f i n d i n g ,  i n  

a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h a t  s u c h  s u b ­

s i s t e n c e  f i s h i n g  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  

o f  s u c h  f i s h  o n  a s u s t a i n e d - y i e l d  b a s i s .
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S .  C o u n t s  I ,  I I  a n d  I V  o f  p l a i n t i f f s '  c o m p l a i n t  a r e  d i s ­

m i s s e d  w i t h  p r e j u d i c e .

9 .  T h i s  C o u r t  s h a l l  r e t a i n  j u r i s d i c t i o n  o v e r  t h i s  c i v i l  

a c t i o n  u n t i l  J u l y  1 ,  1 9 3 1 .

D A T E D :_________ ' _______________________  D A T E D :

L a m  S p o n g i e r  N orm an A .  C o h e n

D A T E D : _______________________________D A T E D :________________________________________________

J o h n  G i s s b e r g  D o n a ld  C .  M i t c h e l l

A t t o r n e y s  f o r  D e f e n d a n t s  A t t o r n e y s  f o r  P l a i n t i f f s

ORDER

T l i e  a b o v e  A g r e e m e n t  o f  S e t t l e m e n t  a n d  C o n s e n t  D e c r e e  a r e  

a p p r o v e d .

D A T ED :
V i c t o r  C a r l s o n  
S u p e r i o r  C o u r t  J u d g e
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to push for 
fishing lawj,
by Dean Fosdlck
Associated Press v. Hr

Juneau — Gov. Bill Sheffield 
said Tuesday he plans to begin 
applying pressure on the legis­
lature within the next several 
days in efforts to get the subsist­
ence issue settled this year.

But Senate President Don 
Bennett, R-Fairbanks, said law­
makers “won’t be stampeded 
halfway through the session to do 
something we regret . . . that 
could be a mistake.”

During an interview in his 
capital office Tuesday, Sheffield 
said he would be “irresponsible” 
if he didn’t try to get his subsist­
ence legislation passed this ses­
sion.

But the governor said it was 
too early to decide about declar­
ing a special session if lawmak­
ers call it quits without solving 
the issue.

“It might be a little too early 
to predict what I’d do in that 
case,” Sheffield said. “I.don’t 
think we’ve had a chance to an­
swer the interests or concerns of 
people.

“The rural communities have 
one group of concerns, the urban 
communities—Anchorage—an­
other. Fairbanks is separate 
frpm th a t . . . Copper River dip 
netters,” he said. "What I’ve 
done is put the regulations into 
the law.

“That would bring us back to 
the status quo way we’ve been 
going the last three years,” he 
said. "Except for a few isolated 
cases, it seems to be working 
fine.”

The governor said he’s been 
relatively quiet about the subsist­
ence issue since introducing the 
legislation last week.

;‘T’m letting it ferment a bit," 
Sheffield said. “But I . ee us step­
ping it (pressure) up now. We’ll 
get somebody in the legislature 
to help. And we’ll see how the 
(fish and game) boards assess 
the situation.”

The administration bill would 
restore — by making them laws 
instead of regulations — the 
same subsistence hunting and 
fishing rules struck down Feb. 22 
by the Alaska Supreme Court.

State officials are warning 
sport fishing in southcentral 
Alaska could be severely re­
stricted this summer or com­
pletely shut down because of the 
court’s ruling, which gives sub­
sistence users first right to fish 
and game stocks.

Commercial fishing also is in 
danger of being interrupted by 
the ruling, officials said.

Don Collinsworth, commis­
sioner of the state Department of 
Fish and Game, said Tuesday it’s 
difficult to predict what might 
happen this summer because no 
one knows how many people will 
take up subsistence fishing.

“We have the necessary 
authority to assure there won’t 
be any danger to biological re­
sources — even if we have to 
close all fisheries," Collinsworth 
said, “But it’s hard to say right 
now what the impacts are going 
to be.”

House Speaker Ben Grussen- 
dorf, D-Sitka, said hearings are 
scheduled on the issue next week 
in the House.

“We have to look and see how 
the* big groups out there feel 
about it before we decide if it’s a 
priority,” Grussendorf said. “I 
don’t want to move too quickly.. 
. get everyone riled up until we 
get the facts.’ \  x
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1. Issue

There is an initiative on the 1982 General Election ballot which would, if 

passed, repeal the current state statute which provides for a priority 

allocation, in times of shortage, to "subsistence" users of the state's fish 

and game resources.

In addition to repealing current law, the initiative contains new language 

which creates a new user category - "personal consumptive use". It further 

says that no allocations within this category can be made on the basis of 

race, sex, local residency, geographic location, etc. (see attached wording).

2. Background.

Before 1978, subsistence allocation was done by regulation. In 1978 the 

current subsistence statute was enacted partially in response to a supreme 

court decision which upheld the contention of the Tanana Valley Sportsmen's 

Association in a suit against the Board of Game that the Board of Game had 

no specific statutory authority to limit access to game to any specific group 

of users (in this case, villagers north of Fairbanks). There was in addition, 

federal pressure to create statutory authority for subsistence use. The 

federal "d-2" legislation was passed later with rubsistence provisions similar 

to otate law and a provision which required the state to maintain its subsistence 

priority law or lose sole management of fish and game on federal lands.

3. Facts & Figures.

The federal law and the state law both give priority to "customary and 

traditional uses" as opposed to users. This distinction made it necessary 

for the Boards of Fish and Game to make regulations which deal with eligibility 

on an area basis instead of an individual basis. By definition, areas of 

subsistence use are those areas outside a city or borough or a community 

of less than 7000 which is not connected to the rest of the state by road.

In addition, only residents of those areas may be considered eligible for 

subsistence priority allocation. Those residents make up only about 15% 

of the population of the state.

It is this restriction to residents of a particular area which is at the 

center of the current controversy.

Note: Before the Boards were required to make up these definitions, as a

practical matter, almost anyone could get a subsistence permit if the harvest 

was perceived as being generous enough (especially with fish).

It is estimated that the value of the subsistence harvest is over $100 million 

annually.
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4. Key Players/Impacts of Repeal

a. Private citizens supporting the initiative are mostly urban dwellers 

who hunt, fish and trap for "personal consumption". About 22,000 signatures 

were collected for the initiative petition. This group feels threatened

by the possiblity of losing access to the resource. Their argument centers

around "putting food on their tables" as opposed to just recreation or sport.

They say that if the initiative passes they will go to Washington, D.C. to 

work for repeal of federal law, both the subsistence preference law and the 

Marine Mammal Act.

Another premise with which the pro-repeal group backs up their argument is 

that to create a geographically oriented special user group is in conflict 

with the state constitution which says that resources are reserved to the

people for common use. However, the constitution goes on to say that resource

management is subject to preferences among beneficial uses. We have an opinion 

from Jack Chenoweth saying that the law is not unconstitutional, but no court 

has yet to render an opinion.

b. Governor Hammond publicly and actively opposes the initiative. He appears 

to favor change in the statute to eliminate the "customary and traditional 

uses" definition, but it is not clear what he would use as criteria instead.

Of the two frontrunning gubernatorial candidates, Tom Fink and Bill Sheffield,

only Tom Fink supports repeal of the current law. There will have to be 

some adjustments to the law in any case and the next administration will 

probably set the tone for how it is changed, and certainly how any change 

would be administered. The make-up of the Boards of Fish and Game could

influence strongly how easy any access for any user group could be.

c. The Department of Fish & Game has been factionalized by the initiative.

Ron Sommerville, director of the division of game management has taken a 

leave of absence to work for passage of the initiative. His official 

motivation is that the current law is a bad one and should be changed. The 

view "on the street" is that he is looking to get a place in the potential 

Fink administration, and also that there is a lot of-jealousy between the 

older, established divisions of management in the Department and the newly 

created subsistence division.

d. James Watt and the Department of the Interior: Federal law requires

Interior to enforce subsistence preferences on federal lands if the state 

subsistence priority law is repealed. The Secretary of the Interior doesn’t 

want to do that, both in terms of philosophy and economics. The Department 

has said of course, they will obey the law and take over, but Watt has said 

that something can be worked out. It has been said that the pressure of 

trying to manage those lands without sufficient: manpower, etc., would result 

in the closure of federal lands to all but subsistence users. Enforcement 

of course is another matter - with no philosophical impetus under this 

administration or manpower in the field, there probably wouldn’t be much 

enforcement.

Melissa Fouse
28 Oct 82



Businesses: Guides stand to lose a great deal if the initiative passes and

federal managment on federal land becomes a reality - the assumption being 

that access for other than subsistence users would be restricted or denied.

Native Corporations, as a matter of face, may feel compelled to post "no 

trespassing" signs on their 44 million acres. That would have the potential 

for creating a tremendous amount of racial divisiveness in Alaska. Also, 

if the "customary and traditional" users have less access to the resource, 

and thus less food, barter material, etc., there will be more pressure on 

their social service arms and hence the State for cash.

Small business in the bush could suffer if the initiative passes too. There 

are no doubt many "trading posts" in the bush providing goods in trade for 

subsistence use-obtained materials (hides, furs, crafts, etc.). Even if 

the assumption were to be made that the state would make up the difference 

in cash (or cash equivalents such as food stamps, etc.) there would be a 

lag time in getting those replacements to the areas affected.

A small group who would be affected more by the enactment of the new law 

than by repeal of the old will be foreign hunters. If the "local residency" 

language in the new law is construed to mean those persons living outside 

the state also, anyone can be a personal consumptive user. It would mean 

a loss of revenue to the state, since big game tags are more expensive for 

outside hunters.

Subsistence Hunters: It is difficult to assess the immediate impact on

subsistence users. Current management of the resource skews more of the 

resource in the subsistence areas to locals, and subsistence users have 

different bag limits, seasons, etc. How the Boards of Fish and Game can 

equalize the access to the resource without lessening the harvest of the 

subsistence user is difficult to tell. Certainly there would be strong 

feeling among persons who would begin to receive less than they are 

accustomed to and probably there would be an upsurge in poaching. Again, 

enforcement would be based upon the administration's viewpoint.

5. After the Election

As of this writing, the polls show that the initiative will not pass. The

issue will not go away, however. There has been a lot of pressure to change

the law in any case and that pressure will remain. In addition, many of

the candidates (particularly Republicans) have agreed that the law is unfair

and needs to be changed, even if only to provide access to poor "customary 

and traditional users" in the urban areas. The pro-repeal group may challenge 

the law in court, or at any rate, threaten to if the Legislature does not 

act.
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The Legislature could probably expand current law to allow for need since 

the federal requirement/language will remain.

The Legislature could create an additional class for "personal consumptive 

users" and direct the Boards of Fish and Game to establish criteria for 

qualification and a level of access between sports and subsistence. That 

would not remove the subsistence priority, but might assauge the people who 

feel that they are not getting their fair share for their table.

Melissa Fouse
25 Oct 82



Subsistence.

The current state subsistence statute is derived from 

and is a requirement of ANILCA. It calls for priority 

allocation of fish and game resources to "customary and 

traditional uses." This means that when and or if the 

resource is in short supply., the first allocation of the 

resource will go to those entities who are the most dependent 

upon it.

If the state statute is repealed, the Department of the 

Interior can take over the fish and game managemen t _q.q_ 

federal lands under the agreement with the state under 

ANILCA. The anti-subsistence people say that it won't 

happen, the pro-subsistence and some others (i.e. John ' < 

Katz)say that it will. The anti-subsistence people don't 

try to deny that that is a real possibility, they say 

that the state was blackmailed by that provision into 

enacting the state statute, and that it will never be 

carried out anyway.

Attached are both the initiative and the AFN resolution 

passed at this convention last week.

There is no room for compromise in the initiatve at all - 

that is, it would not be able to be worked out on the 

basis of need under any criteria. What they are aiming 

for is for everyone to have X number of fish allocated 

to them, or X number of caribou. Unfortunately, when 

the resource is in danger, it would mean that those who 

are most dependent upon fish or game for food wouldn't 

be able to take more than anyone else.

The AFN resolution wants the status quo. There was some 

talk earlier about setting the ten criteria for "customary 

and traditional use" regulations into statute, but there 

is no reference to that in the resolution.

The Anchorage area is primarily concerned about Cook Inlet.

Last year, Tyonek, English Bay, and Port Graham were determined

to be the only places where "customary and traditional

uses" met all ten criteria as determined by the board

of fish. What this boiled down to was that people on

the east side of the peninsula vho had been set netting

on the beach were no longer allowed to do it (they had

been fishing with subsistence permits). Also the allocation

of king salmon to Tyonek was considered too large by sport

fishermen who were apparently afraid they wouldn't bo

able to catch their share with just hooks and lines.

The amazing thing is that no one has been deprived of 

any fish - except for those set-netters on the east side 

of the peninsula. The percentage of king salmon taken 

in the subsistence fishery^was about 3%.



For an Act entitled: "An Act relating to individual equality for personal

consumptive users of fish and game, and to repeal existing laws relating to 

subsistence use of fish and game.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA:

^Section 1. AS 16.05 is amended by adding a new section to read:

Section 16.05.907. HUNTING, FISHING AND TRAPPING.

(a) This section may be cited as the Alaska Anti-Discrimination 

Hunting, Fishing and Trapping Rights Act.

(b) There shall be no discrimination in the allocation of fish 

or game based on race or sex.

(c) Fish and wildlife are reserved to all the people of the state 

for common use. These resources should be equally available 

to personal consumptive users of all fish or game, and no i 
distinctions shall be made for the reason of economic status, 

land ownership, local residencvP'past use or past dependence 

on the resource, or lack of alternative resources.

(d) The Board of Fisheries and the Board of Game may adopt regu­

lations providing for and distinguishing between commercial 

fishing, sport fishing, hunting and trapping.

^Section 2. As 16.05.090 (c), AS 16.05.094, AS 16.05.251 (b), AS 16.05.255 (b), 

AS 16.05.257, AS 16.05.930 (e), AS 16.05.940 (17), AS 16.05.940 (26), and 

AS 16.05.949 (27) are repealed.

^Section 3. If any provision of this Act or the application thereof to any 

perspn or circumstances is held invalid, such invalidity shall not affect 

other provisions or applications thereof.

*1. This would mean there would be no way to determine 

allocation on the basis of need based on income.

(a compromise position that would probably be favorable 

considered by both sides)

2. Since there is no real official definition of local 

residency this could mean that outsiders would have the 

same access to the resources ihat residents do.

They intend it to mean village residency.

A N  I N I T I A T I V E
»



AFN CONVENTION RESOLUTION 

81-01

ENTITLED; "In Support of Sensible Fish and Game Management for Alaska"

WHEREAS,

WHEREAS,

Alaska Native People, since time immemorial, have harvested fish 
and game resources and other renewable resources to meet their 
cultural, spiritual, nutritional, social, and economic needs; and,

in recent years, many non-Natives have adopted the subsistence 
lifestyle and have grown dependent on the land and its resources 
for their well-being; and,

1 _i.ii iuouynxi.ioi] ul ciifc. .UiljJCj. LditCu OX liS'jS I'.O ciJLl
Alaskans, the Alaska Legislature enacted a State Subsistence 
Management Statute in 1978; and,

WHEREAS, in recognition of the importance of subsistence uses on Federal
lands, and in fulfillment of its Trust Relationship with Alaska 
Natives, the U. S. Congress enacted a Federal Subsistence Manage­
ment Statute in 1980; and,

WHEREAS, these enactments, taken together with other State and Federal
laws, provide for sound and prudent management of Alaska's 
renewable resources on a sustained-yield basis; and,

WHEREAS, these statutes also provide for a fair and equitable allocation of
fish and game resources when a fish stock or a game population is 
insufficient to sustain simultaneous harvesting for sport, commer­
cial, and subsistence uses, and assure that the management of the 
stock or population on a sustained-yield basis is not jeopardized; and,

WHEREAS, a gi up organized under the banner of "Alaskans for Equal Hunting
and Fishing Rights" is conducting a publicity campaign to discredit 
Alaska's Subsistence Statutes and Lbe benefits they provide to 
Alaska's people; and,

WHEREAS, this same group is supporting an initiative entitled "Personal
Consumption of Fish and Game" for submission to the voters during 
the 1982 election; and,

WHEREAS, if approved by Alaskan voters, the initiative would remove all
authority for the Boards of Fish and Game to sensibly manage 
Alaska's fish and game resources for the benefit of all Alaskans; and,

WHEREAS, passage of the initiative would also rend asunder the social
fabric of Alaska, pitting urban residents against rural residents 
and non-Natives against Natives; and,

WHEREAS, the Alaska Federation of Natives, through its Board of Directors,
has recognized the calamity that would befall all Alaskans were 
the initiative to succeed, and has urged all Alaskans, urban and 
rural, Native and non-Native to unite to defeat it.

NOW THEREFORE BE IT RESOLVED:
that the Alaska Federation of Natives, in convention assembled, 
does hereby oppose the initiative supported by "Alaskans for 
Equal Hunting and Fishing Rights"; and,

BE IT FURTHER RESOLVED:

that the AFN asks all Alaskans to unite in support of sensible 
fish and game management.

DATED THIS day of December, 1981.



SOME THOUGHTS ON SUBSISTENCE:

Most, if not all Alaskans have a unique view of subsistence, based on their 

own personal prejudices, upbringing, cultural background, geographic affiliation 

and experiences These views tend to reflect in a large way their own peculiar 

ethnocentricity, which is a view of the world which basically stems from feelings 

of group superiority.

Contrary to frequently voiced fears that usually emanate from Alaskan urban 

centers, the subsistence law contained in Title 16 of the Alaska Statutes is not 

racially oriented and hence does not fly in the face of the Alaska Constitution's 

prohibition against allocation of resources on a racial basis. The law is clearly 

based on valid criteria including long standing subsistence traditions, concepts of 

occupancy and resource utilization over time, and economic realities which are either 

unique or nearly so in that they retain substantial elements of their previous 

historic nature. Subsistence is a system which, when laid bare, is economic in 

function, integral within it's setting, difficult of replacement, culturally linked 

in almost all instances (with some exceptions in urban or severely impacted areas), 

associated with concepts of self-sufficiency, conservative in most settings, charac­

terized by efficiency and investment of labor, and a new reinforcer of the family, 

extended family, community, and region. In mosc rural areas, it is an economic 

system which includes all comers who desire to stake their future to a significant 

degree on its potential rewards. Necessarily, a subsistence lifestyle involves 

certain losses of alternatives and sacrifice including Joss of alternative employ­

ment opportunities, less comfort, and loss of leisure and other benefits usually 

inherent in the urban lifestyle. The accrued benefits of the subsistence life must 

be balanced against potential sacrifices. However, the traditional subsistence 

economy provides a counter to economic systems based on monetary standards which 

are uncertain and subject to extra-regional forces.

Many critics of subsistence would erroneously maintain that subsistence is not

economic in a real sense. That view is patently untenable, ///&¥- ’//fafafaiA
//fa/c/a/:/c/o/faCi////p f i q - t ^ d c I t  has been estimated

that to replace subsistence in Alaska would require in excess of $100 million, and

that estimate is rather stale. Some other elements of economic models are clearly

lacking including profit maximization, capital formation and depreciation, but

these elements, do not, in my opinion invalidate subsistence as an economic system.
flc ic n tiiu f tv*. p o M C r ie /J  o f  

In its rural setting subsistence 4Wthe normal market place in providing essential

needs UlUdAMfaz Arguments
can and are made that attempt to invalidate the cultural and psychological

importance of subsistence but they won't stand on their own merits.



Another aspect of subsistence which must be discussed (it has been many times, 

but most people tend to dismiss it) is the question of urban versus rural user 

groups. Viable alternatives for rural Alaskans simply do not come up to the level 

available to urban dwellers and subsistence is a major mitigating factor in rural 

unemployment. The same situation, while a potentail alternative for an extremely 

small percentage of urban dwellers, as not now, nor ever likely to be significant 

in those areas. This is true because there are simply too many consumers chasing 

available subsistence resources and the situation is likely to become even more 

acute over time. The Cook Inlet example illustrates this s'tuation graphically.

The urban allocation problems we have faced in recent times are the crucial issue, 

not the rural counterpart. All the ma.jor crisis in subsistence allocation are 

essentially urban in setting or user group residence (Nelchina* Caribou Herd,

Copper River Salmon Fishery, Cook Inlet Salmon Fishery, the Tyonek problem, and 

recently the Tanana River issue). What is clear at this point is that no signifi­

cant allocation problems have surfaced among rural beneficial user groups regard­

less of race, locale, particular resource or group philosopy.

Another emotional issue stems from the perception on the part of the legiti­

mate vested interests that the Alaska Native population has been granted exclusive 

rights and privileges with respect to subsistence resources all out of proportion 

to their need or constitutional right. These "vested interests" include commercial 

users of all descriptions; guides, hunters, sports fisherman and sportsman. The 

premise that native subsistors have been granted advantages unduly is basically 

untrue. Although ANSCA and the subsistence laws did reafirm native rights in land 

and subsistence resources they have not in demonstrable fashion curtailed other 

legitimate competing user groups in a real sense. The objective of subsistence 

has always been to preserve all resources for the use of all interests and preser­

vation of the same in concert with the "sustained yield principle".

The ranking of competing interests is mandated in state and federal law.

Attacks on this ranking of user groups and harvesters conveniently ignore numerous 

precedents for this type of discrimination. Among examples one can cite are, 

limited entry, old age bonuses, alcohol sales permitting structures, guide licen­

sing area ceilings, and numerous others. Courts have traditionally felt compelled 

to allow such practices to preserve viable opportunities, prevent abuses, or install 

control mechanisms to preserve a vaild minority interest. The rationale for such 

realities may be moot but such legal sanctions abound in all aspects of our society.

As I stated previously - rural subsistors differ from urban subsistors in several 

fundamental ways. The most basic difference is the economic stake in the resources 

integral with the rural way of life. Urban residents simply do not operate under



the same economic set and certainly do not as a group depend to the same degree on 

the fish/game resource. The potential institutionalized discrimination which does 

exist in subsistence provisions, is widely used to rationalize other industries 

and wide precedent for such action exists. Again, I must reiterate, to date no 

problems with aspect to prioritization of subsistence resources has surfaced out­

side of urban areas or where urban user groups tend to congregate in a narrow area. 

Reactions by native/rural interests to perceived threats have been largely gut 

reactions to publicity and actions by non-native vested interests. Rural subsis­

tors through their quasi-governmental organizations and the courts have admittedly 

pushed for protectionist legislation and regulatory safeguards in response to 

anticipated threats from competing interests.

Finally, a brief discussion of Title VIII of the D-2 Bill is in order. Briefly 

state the language of the Title VIII is fraught with areas of potential conflict

with Alaska's subsistence law. Conflicts range from uncertainty with respect to

the State's management approach to simple definitional problems (refer to memo 

from William Demmert, Deputy Commissioner of Alaska Department of Fish and Game, 

dated October 29, 1980, on implementation issues posed by Title VIII). ft fl̂
potential conflicts are taken directly from the Demmert memorandum cited above.

(1) Emphasis on protection of subsistence opportunities for rural 

residents. *801 (1), 801 (5), 802 (1);

(2) Suggestion that dependency is a threshold characteristic for

subsistence, *801 (2), 802 (1);

(3) Suggestion that subsistence uses have priority only over other 

consumptive uses, *802 (2);

(4) Introduction of different standards for management of fish and 

game populations: "continued viability," e.g. **803 (1),

302 (2)-(3), 816 (b), "healthy populations, e.g., **802 (1),

815 (1), 815 (3), "natural and healthy populations," e.g., *815

815 (1); (it is not clear if "continued viability" used as a standard

is as rigorous as "sustained yield")

(5) Indication that "meaningful" participation by certain rural residents 

in management— both of fish and wildlife and of subsistence uses—  

requires a new "administrative structure," *801 (5).

Also section 803 of the D-2 legislation contains a critical limitation not 

contained in the state subsistence law. The following excerpt is also from the 

Demmert memo.



T.ie definition of "subsistence uses" in Title VIII differs from the Alaska 

statutory language in major respects. (The relevant language appears in 

in Appendix I.) First, Title VIII limits subsistence to customary and tradi­

tional uses of wild renewable resources by rural Alaskan residents. This 

limitation to rural residents does not appear in the Alaska definition.

See AS 16.05.940 (26).

Significant discontinuities with respect to the term "barter" exist in 

Title VIII and Alaska Statute. Another excerpt paragraph from the Demmert memo 

outlines the potential problem.

This discontinuity between Title VIII and the Alaska statute also is 

shown by a shift in the definition of "barter." In part, AS 16.05.940 

(27) defines "barter" as "the exchange or trade of fish or game, or their 

parts, taken for subsistence uses." Section 803 omits the words "or 

trade." Thus, the language of Title VIII suggests that (1) "customary 

trade" differs in kind from "barter" and (2) neither barter nor 

customary trade expressly is required to be "for personal or family 

consumption." In the absence of a judicial decision, the proper 

construction of the Alaska definition remains open to argument because 

the applicability of modifying language can be interpreted in mo: ; than 

on vay. Title VIII avoids these subtle ambiguities but may diverge 

fro. the meanings of these terms in Alaska Law.

Serious questions are raised in the Demmert memo about whose statutes will 

prevail as well as several fundamental constitutional questions. It would appear 

t federal law will prevail at this point. The problems in this area are 

cou.,. x6X and the courts will no doubt be obliged to settle some of the potential 

conflicts/ Especially if the Alaska Legislature repeals fa// current Alaska 
Statutes with respect to subsistence.



SOME FINAL COMMENTS:

1 . )  B o a r d s  c a n n o t  b e  e x p e c t e d  t o  ma ke  r e a s o n e d  j u d g e m e n t s  w i t h o u t  s u f f i c i e n t  

i n f o r m a t i o n  a n d  v a l i d  m u l t i - d i s c i p l i n a r y  r e s e a r c h .

2 . )  S u b s i s t e n c e  i s  a  s o c i a l  a s  w e l l  a s  b i o l o g i c a l  c o n c e p t  a n d  t h e  two a s p e c t s  

a r e  i n s e p a r a b l e .

3 . )  S u b s i s t e n c e  u s e s  o v e r  t h e  e n t i r e  s t a t e  v a r y  w i d e l y .  H e n c e ,  a  r e g i o n a l

a p p r o a c h  t o  s u b s i s t e n c e  i s  n e c e s s a r y .

4 . )  I t  i s  c l e a r  f r o m  s t a t e  a n d  f e d e r a l  l a w  t h a t  w h e n  r e s t r i c t i o n s  a r e  p r o v e n

n e c e s s a r y  ( t o  f a c i l i t a t e  s u s t a i n e d  y i e l d )  f o r  s u b s i s t e n c e / c o n s e r v a t i o n ,  

c u r r e n t  l a w  r e q u i r e s  t h a t  s u b s i s t e n c e  u s e r s  b e  g i v e n  p r i o r i t y .

5 . )  F o r  t h e  f o r e s e e a b l e  f u t u r e  i n  m o s t  r u r a l  a r e a s  t h r o u g h o u t  A l a s k a ,  r e s o u r c e s

may b e  a d e q u a t e  o r  s u f f i c i e n t l y  a b u n d a n t  t o  a l l o w  b o a r d s  t o  a l l o c a t e  s p e c i ­

f i c a l l y  w i t h o u t  r e d u c i n g  a n d / o r  e l i m i n a t i n g  o t h e r  a l l o c a t i o n s  t o  b e n e f i c i a l

u s e r s .

6 . )  S u b s i s t e n c e  h a s  a l w a y s  f l u c t u a t e d  a n d  w i l l  n o  d o u b t  c o n t i n u e  t o  do  s o .  E x p a n ­

s i o n  a n d  c o n t r a c t i o n  o f  s u b s i s t e n c e  i s  t o  b e  e x p e c t e d  o v e r  t i m e  i n  r e s p o n s e  t o

c h a n g e s  i n  human a n d  a n i m a l  d e m o g r a p h i c s ,  c l i m a t i c  c o n d i t i o n s ,  e c o n o m i c  a c t i ­

v i t i e s  e t c .  H o w e v e r  o p e n  e n d e d  g r o w t h  o f  s u b s i s t e n c e  u s e r s  i s  n o t  c u s t o m a r y  

t r a d i t i o n a l  a n d  i n  f a c t  u n f a i r  t o  o t h e r  b e n e f i c i a l  u s e r  g r o u p s .

7 . )  W here  p o s s i o l e ,  s t r i c t  d e n i a l  o f  a c c e s s  t o  p a r t i c u l a r  r e s o u r c e s  b y  c e r t a i n

c l a s s e s  o f  c o n s u m e r s  i s  u n d e s i r e a b l e .

8 . )  The  S t a t e  may r e p e a l  s u b s i s t e n c e  l a w  a s  i t  now s t a n d s ,  b u t ,  w i t h i n  a  y e a r  o r

two n a t i v e  g r o u p s  w i l l  c h a l l e n g e  t h e  move  i n  c o u r t  i f  t h e  D e p a r t m e n t  o f  

J u s t i c e  d o e s  n o t  b r i n g  s u i t  a g a i n s t  t h e  S t a t e .

9 . )  The  S t a t e ' s  a b i l i t y  t o  m a n a g e  r e s o u r c e s  w i l l  c e r t a i n l y  b e  p l a c e d  i n  j e o p a r d y  

by  r e p e a l i n g  t h e  s u b s i s t e n c e  l a w .  I f  t h e  S t a t e  r e p e a l s  i t ' s  s u b s i s t e n c e  

l a w  t h e  f e d e r a l  g o v e r n m e n t  w i l l  s o o n e r  o r  l a t e r  b e  o b l i g e d  t o  r e a s s e r t  

i t s e l f  i n  m a n a g e m e n t  o f  t h e  r e s o u r c e s  i n  q u e s t i o n ,  ( d e p e n d i n g  i n  some r e s p e c t s  

on  p o s i t i o n  o f  t h e  c u r r e n t  a d m i n i s t r a t i o n . )

1 0 . )  I t  i s  n o t  i n  t h e  S t a t e ' s  b e s t  i n t e r e s t  t o  r i s k  t h e  l o s s  o f  m a n a g e m e n t  a u t h o r i t y  

o f  f e d e r a l  l a n d s  w h i c h  i s  t h e  s i t u a t i o n  t h a t  m i g h t  r e s u l t  s h o u l d  t h e  A l a s k a  

L e g i s l a t u r e  p r o c e e d  t o  r e p e a l  t h e  s u b s i s t e n c e  p r o v i s i o n s  u n d e r  T i t l e  1 6 .

1 1 . )  I n  i n s t a n c e s  w h e r e  s u b s i s t e n c e  a c t i v i t y  a l o n e  i s  d e t e r m i n e d  t o  b e  t h e  d i r e c t

c a u s e  o f  r e s o u r c e  d e c l i n e ,  t h e  g o v e r n m e n t  h a s  t h e  t o o l s  t o  p r o t e c t  t h e  r e s o u r c e .

1 2 . )  W i t h  r e s p e c t  t o  a c t i o n s  a l r e a d y  t a k e n  b y  t h e  c o u r t s  o n  s u b s i s t e n c e  q u e s t i o n s ,  

t h e  r e c o r d  i s  f a r  f r o m  c l e a r .  No d o u b t  f u r t h e r  c o u r t  c a s e s  w i l l  c l a r i f y  t h e  

s a l i e n t  p o i n t s  a n d  p r o v i d e  s o m e w h a t  c l e a r e r  p r e c a d e n t  i n  t h e  f u t u r e .
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4). In communities which are si tuated on the rfed network that  have 

undergone substant ial change in recent years individual t e s t s  must 

be applied to ascertai  i which subset of the community may continue 

tn pa r t ic ipa te  in the subsistence economy, rather  than t rea t ing  

t fv  whole community as quali f ied.

AS 16.05.251 Cri te r ia  A c f i t p  e n t r e a t / *  f o / t o s c *  t n  e s r a i rw j  / L c & r / l i c - T / o n i j  u s m  ( 7 f l - r / 6 i j s

O f J  A  / J / U O t t -  ff/e-J n / t  C t /*>J« / f b t /i/£r U i C f .

1.) Customary & d i rec t  dependance upon the resource as the

mainstay of one's livelihood.

2.)  Local residency

3.) Availabil i ty  of a l te rna t ive  resources.

Tests Used to Identify Customary and Traditional Use (community)

1.) Historical documentation

2.)  Sc ien t i f ic  Data

3.) Pub!ic Testimony 
Board Indications to be Applied to Individuals

1.) Habitual personal and/or family use

2.) Proximity to the resource

3.) Effic ient  and productive gear
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