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Office) . Wehave been advised that the Division of Fish and
WildlifeProtection in the Department of Public Safety have
worked out arrangements with federal authorities to refer such
rases and to act as special federal enforcement agents.

2. Violations Occurring on All Other Lands

(@) Violations 1involving the following offenses are
to be handled in accordance with normal procedures with respect

to the issuance of citations and the seizure 0"; appropriation
evidence:

¢D) All game violations committed by
nonresidents or commercial operators;

(2 All non-possessory game violations,
such as "wanton waste"” and "hunting same day
airborne”;

(3 Any violations involving the illegal
taking or possession of game when the taking occurred
in an area totally closed year round or closed by an
emergency order containing specific findings that the
resource would be jJjeopardized by ~ny further harvest
including subsistence taking;

(49 Any violations involving the illegal
taking or possession of game when the taking occurs in
an area totally closed to the particular species in
qguestion or in an area totally closed to the taking of
a particular sex of a species or closed to any harvest
during a particular critical period such as the
calving season; or

(5) Any violation involving illegal taking
or possession when the taking 1is <clearly not for
personal use such as wolves.

(b) Violations 1involving the taking or possession of
game taken for consumption are to be investigated, documented
and referred to local district attorney offices at the
discretion of enforcement personnel. No citations are to be
issued, no evidence seized and no search warrants obtained,
except at the direction of the district attorney, whenever the
following circumstances are present:

() the game has been taken in an area open

during any part of the year to the taking of that
species, unless the animal taken is of a sex
specifically prohibited from being taken;



2 the game has been taken by a resident
who asserts that his or her taking 1is for personal
use; and

3 the game has been taken 1in a game
management area which 1is not covered by existing
regulations that specifically provide for subsistence
hunting.

Whenever a subsistence use defense 1is asserted in any
case that has been filed, Assistant Attorneys Ge. eral Larri
Spengler (Juneau) or Liza McCracken (Anchorage) should be
contacted for advice and assistance 1in preparing the state's
response and handling any evidentiary hearing that may become
necessary.

DWH/gb-10

cc: Larri Spengler
Assistant Attorney General
Juneau AGO

Liza McCracken
Assistant Attorney General
Anchorage AGO
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Assistant Attorney General
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You have asked for an assessment of the requirements of

Madison v. Alaska Department of Fish and Game, P.2d ,
Op. No. 2911 (Alaska Feb. 22, 1985) and State v. Eluska, .
P.2d Op. No. 210 (Alaska App. April 12, 1985), and how
those requirements should be met for the approaching fishing and
hunting seasons. In brief, there is nothing the Department or

the Boards of Fish and Game can do to alter the statutory inter—
pretation in Madison which mandates some allocation shifts away
from sport and commercial uses and to subsistence uses - a
category much broader after Madiscn.

Madison 1in combination with Eluska requires generally
that for this season unless subsistence fishing permits are
issued Tfor areas where subsistence fishing had been authorized
and conducted in the past, no effective enforcement can occur
against subsistence fishing in those areas, unless all fishing on
the particular stock is closed. Eluska requires generally that
the Board of Game adopt, consistent with Madison, subsistence
hunting regulations separate from the general hunting regula—

tions. IT that 1is not done, a number of hunting regulations
cannot be enforced effectively. (See the May 22, 1985, memo—
randum from Daniel Hickey, Chief Prosecutor, to Commissioner

Sundberg, Department of Public Safety, Commissioner Collinsworth,
Department of Fish and Game, and all Criminal Division offices of
the Department of Lav/.)

The Cases

In Madison,the supreme court overturned the interpre—

tation of the boards in 5 AAC 99.010 of "subsistence uses" as
being the customaryand traditional uses of fish and game by
ruralAlaska residents, identifiable by eight criteria. T The

court examined the definition in AS 16.05.940(23) and the legis—
lative history, and determined that the boards had no authority
to identify subsistence uses either as rural, or in terms of the
uses by a community or area. Further, the court said that the
boards had no authority to identify subsistence uses initially in
terms of individuals.

02 OOtAtHev 10179)
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Thus, any fish stock subject to subsistence fishing in
the past, and any game population hunted in the past for food by
Alaska residents must be opened to subsistence fishing V or
hunting. All Alaskans are initially eligible to participate in
the harvest, and although subsistence fishing and hunting may be
regulated as to bag limits, etc, it cannot be restricted or
closed until all non-subsistence uses are eliminated.

Eluska created a "subsiste ice defense”™ and held that it
is available only when subsistence hunting regulations have r

been adopted. In those instances, an individual can assert fti.
he was engaging 1in subsistence hunting and that there are n
applicable regulations. Then the state would have the burden

show that the existing regulations do not substantially imp.-,
subsistence uses, or are necessary to protect sustained vyield.
The same principles apply to subsistence fishing that the Board
of Fisheries will have to authorize under Madison, but which has
not yet been done, such as in Cook Inlet at certain times and 1in
certain places. Thus, in some respects, the <court in Eluska
waived the exhaustion of remedies principle, wtich would normally
have required people to ask the boards to authorize harvests
before they could legally fish or hunt.

As a consequence of these cases, the department and the
boards will need to take some action with regard to both fish and
game in order to ensure maximum effective enforcement.

Fish

Under the department®s authority in 5 AAC 01.015 and
the authority delegated by the Board of Fisheries, subsistence
fishing permits must be issued in 1985 for Alaska residents to
take fish stocks in areas where fishing with nets has been
established historically. The legal requirements for 1985 will
be satisfied if permit decisions are based upon the following
criteria:

*/ Sport fishing is not subsistence fishing. They have dif—
ferent definitions 1in statute; "sport fishing"” is fishing by rod
and reel. AS 16.0,5.940(21). "Subsistence fishing" 1is fishing by
net and other efficient gear types. AS 16.05.940(22). The sub-—
sistence statute mandates that subsistence fishing be authorized,
unless the sustained yield of the resource 1is likely to be hurt,
not that sport fishing must be authorized. AS 16.05.251(b).
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1. No permit will be issued if it is likely to result
in conservation problems; however other uses must
not be allowed if subsistence uses are not
allowed.

2. Applications for permits will be considered only
for stocks and areas which had been axithorized
under regulations since statehood.

3. Permits will be issued only for stocks and specific
.areas which actually had been fished under the
regulations to which criterion 2 refers; this can
be documented by department records, including
simply whether permits had been issued in the past.

4. The Department of Fish and Game must make
management adjustments as necessary to provide
reasonable opportunity to harvest Tfish for the uses
meeting criteria 1-3. In making these adjustments,
the department will employ measures which have the
following characteristics in the priority order
listed below:

a. Most effectively protects sustained yield of
the resource and provides for other manage—
ment requirements such as catch data report—
ing, field monitoring, and orderly harvest—

ing.
b. Maintains enforceability of the regulations;
C. Results in the least total harvest
opportunity foregone by sport and commercial
uses.

The Department of Fish and Game must apply these
criteria even though sport and commercial fish—
eries may be affected.

5. If an application for a permit is received too
late to allow orderly management adjustments in
accordance with criterion 4, no permit will be

issued this season. In such circumstances, the
department should attempt to direct the applicant
to other comparable areas and stocks for

subsistence fishing.

6. The department must set permit conditions
(including harvest limits) which provide



reasonable opportunity to fish for subsistence
uses. This does not mean guaranteed harvest.
When reasonable catch limits previously have been
set for subsistence fisheries in the same area or
nearby areas, the 1985 permits should reflect
these limits. In the absence of previously
established limits, permit conditions should
provide opportunities comparable to those
applicable in similar fisheries. If no meaningful
comparison 1is available, reasonable limits should
be set in the department®s discretion based upon
available data on past harvests,

7. All applicable statewide regulations and other
subsistence regulations continue to apply to
permits issued under these guidelines.

8. Permit conditions must be enforced as in any other
fishery.

The fact that permits 1in particular areas and at
particular times may be issued for this season by the department
under these guidelines does not bind the Board of Fisheries to
authorize subsistence fishing in the future for those areas and
at those times. The board should - as it already has announced
that it will - accept proposals regarding subsistence fishing
statewide, and at the fall 1985 meeting evaluate whether the
fisheries requested have been authorized and conducted in the
past, and whether they should be authorized under Madison. One
reason the board wixi not be bound by what occurs this summer 1is
that the department may need to rely upon the fact that permits
have been 1issued 1in the past as a basis for 1issuing them this
summer, perhaps without knowing whether the permits had actually
been fished. As always, the board should evaluate all informa—
tion available to it presented by the department, the advisory
system, and the public, when acting on proposals..

Game

The Board of Game must meet and adopt subsistence
hunting regulations separate from t"-e general hunting regula—
tions, 1in order to ensure that all the hunting regulations are
enforceable, instead of only some existing regulations. (See the
Kickey memorandum.) The beard already has scheduled a session
beginning on June 10 to accomplish that task.

Under Madison, ir a game population has been hunted for
food in the past by Alaska residents, subsistence hunting must be
authorized by subsistence hunting regulations unless sustained
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yield of the resource is likely to be harmed.

IT all hunters cannot be given the same legal oppor—
tunity to hunt while maintaining sustained yield, or if

subsistence hunting by Alaskans must be restricted - signifi—

cantly 1impaired, as Eluska defined the term - non-subsistence
hunting opportunities must be reduced or, if necessary,
precluded. This would include hunting by non-state residents as

well as spcrt hunting and commercial hunting by both residents
and non-state residents.

IT non-subsistence uses have been eliminated, and
subsistence hunting by Alaska residents 1is still significantly
impaired, either through short seasons c¢r by permit drawing
hunts, for example, the subsistence hunting regulations must be
based upon the "tier 2" criteria in determining how subsistence
hunting opportunities are distributed. Those criteria are found
in AS 16.05.255(b), and are

(1) customary and direct dependence upon the
resource as the mainstay of one"s livelihood;

(@) local residency; and
(3 availability of alternative resources.

In situations where all Alaskans cannot be allowed to
hunt, enforcement of the regulations will be vulnerable wunder
Eluska if the board has not at least taken all feasible steps to
apply the three criteria. | shall be available to work with the
board at its June meeting to assist in 1identifying appropriate
steps as necessary under "tier 2". The subsist ™ee defense
created by Eluska after the Game Board adjourned 1in April has
dramatically altered the consequences of not applying the three
"tier 2" criteria.

Conclusion

In summary, in order to ensure that all - rather than
just some - fishing and hunting regulations are enforceable
under Madison and Eluska subsistence fishing permits must be
issued for this summer in areas and at times where subsistence
fishing was authorized and <conducted 1in the past. Further,
subsistence hunting regulations consistent with Madison, and the
"tier 2" criteria wher< appropriate, must be adopted.

If you have -,ny questions, please contact me.

LIS:rn
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HOUSE COMMITTEE ON SUBSISTENCE

July 2, 1985

The following people were present at the meeting in Juneau:

Denny Kelso
Larri Spengler
Beth Stewart
Jim Ayers

Norm House
Deborah Greenberg
Linda Wild
Rodger Painter
Helen Fisher
Paula Scavera
Mary Halloran
McKie Campbell
Sandra Borbridge
Roland Shanks

The following were on line from

Rep. Jack Fuller
Rep. John Sund
Howard Wayne
LouAnn Cutler

Lou Walker

Bartz Englishoe
June Baker

Henry Mitchell
Rep. Johne Binkley
Bob Charles

Rep. Katir Hurley
Rep. Peter Goll
Tom Panamaroff
Dick Rohrer
Deborah Niedermeyer

Department of Fish and Game
Department of Law
Department of Fish and Game
Department of Fish and Game
Forest Service

Rep. Herrmann's office

Rep. Fuller's office

Rep. Goll's office

Rep. Thompson's office

Sen. Ray's office

Speaker Grussendorf's office
Sen. Sturgulewski's office
Office of the Governor
Department of Fish and Game

her sites in the state:

Nome

Wrangell
Wrangell, aide to Rep. Sund
Anchorage, for Rep. Adams
Anchorage, National Park Service
Anchorage, AFN
Anchorage, for Rep. Wallis
Anchorage, Bering Sea Fish. Assoc.
Bethel
Bethel, for Rep. Binkley
Wasilla
Haines
Kodiak, aide to Sen. Zharoff
Kodiak

Fairbanks, Aide to Rep Koponen

Comments have been transcribed verbatim except where indicated by

brackets [ ]. Material

Rep. Fuller - Good morning everyone.
meeting of the House Interim Committee on Subsistence.

in brackets has been summarized.

This teleconference is a
I've asked Denny

Kelso and Beth Stewart from the Department of Fish & Game, Larri
Spengler, Attorney General's Office, and Jim Ayer if they could give us
a briefing on the recent meeting of the Game Board.

The Board needed to do two things--promulgate subsistence game

regulations separate from general

regulations to comply with the Eluska

decision, and to make those regulations consistent with the Madison

decision.

[Polls teleconference sites again to see who's on the line.]



Page 2

Thank you Marty. | would like Denny and Beth and Larri and Jim to
outline for us just what was the Board's task and what the process,
(garbled) ]Jwas necessary] to accomplish that task. Some specific
examples how hunts around the state were treated would be useful,

particularly where the Board had to go to a Tier Il situation. | would
like to know, too, what the public's reaction has been so far on the new
regulations. Finally, what is the next step for the Board? What is
planned for the fall meeting? Once the presentations are finished |
will open it up to legislators and staffers for questions.

[Stressed that this was not a public hearing. Public can testify
during open subsistence hearings at a later date. Minutes of this
meeting will be sent to members in a few days.]

Mr. Ayers - Thanks Jack. This is Jim Ayers. W really appreciate
the opportunity to continue to work with you during the interim. The
issue has not gone a-'ay and we don't see that it's going to go very
quickly and that the issue seems to be getting more and more difficult
as well as complex and, | might add, costly,as you will hear when we
talk about the Game Board meeting.

Now what we had in mind for this morning was about 30 seconds of
Madison and Eluska, since that seems to be the threshold of tolerability
at this point for discussing those cases. Then Larri Spengler will talk
a little bit about how we got to the Game Boardmeeting, what Eluska
actually required and mention the 3 criteria again, thenactually
discuss--Beth and Larri will discuss— the Game Board meeting, and Denny
will try and pull all that together in a summary about what we intend to
do next and then the continued need for legislation ...

Ms. Spengler - In February the Supreme Court, the state Supreme
Court, issued the Madison decision and in April the state Court of
Appeals issued the Eluska decision. What the Madison decision did was
determine that the Board had been implementing the state subsistence law
incorrectly since it had been enacted in 1978, that the approach of the
Board in identifying subsistence as rural, as rural uses based on
(inaudible). . . criteria was not correct. This is the first time the
state Supreme Court had had the opportunity to look at the subsistence
law since it was passed.

The Madison decision held various things, and the nutshell of those
is that all Alaskans who hunt . . . (inaudible). . . are subsistence
hunting, and all Alaskans who hunt with subsistence gear— net, fishing
[methods described in the subsistence statutes] as subsistence fishing,
and that subsistence hunting and fishing cannot be restriuted until
other uses, non-subsistence uses, are eliminated.

In fishing that means you cannot restrict subsistence fishing until
sport fishing and commercial fishing are eliminated. And in hunting it
means that hunting by Alaskans for food cannot be restricted until uses
by non state residents (which are virtually the only non-subsistence
uses since there's no real commercial, nobody hunts to sell the product)



have been eliminated.

Now to say that the subsistence uses of fish and the subsistence
uses of game cannot be restricted does not mean they cannot be
regulated. The court in Madison and the court in Eluska made it quite
clear that the Board can regulate as long as the regulations . . . . do
not significantly impair subsistence uses. So that was one facet o
Madison that was elaborated on in Eluska. Eluska confirmed that
interpretation of the Madison decision............... The Eluska decision
did one other thing, which was determine that the approach the Board of
Game had taken, which was not to have separate subsistence hunting
regulations but rather just have one general set of regulations, was not
correct, was not consistent with statute; that the statute required as
the Fish Board now has one set of subsistence fishing regulations ;.nd
one set of sport fishing regulations and one of commercial fishing
regulations, that had been the case (inaudible) because it's basically
been in the past gear type distinctions— sport fishing was rod and reel,
subsistence fishing was net, commerical fishing was anything but you got
money for it. In hunting there was no similar gear type distinction so
all hunting was authorized just in the general regs. The court in
Eluska said you cannot, people can go out and hunt out of season and
assert what the court called the subsistence defense, unless the Board
of Game had adopted separate subsistence hunting regulations that
accomodated subsistence as defined by Madison, which means hunting by
all Alaskans for food.

So, therefore, the Board of Game had a rather magnificent task set
out for them. They had to look at the entire state and separate the
regulations into subsistence regulations, which were regulations for
hunting for Alaskan residents, and general regulations, which were for
non state residents basically.

Because of the definition of subsistence in Madison that everybody
qualifies, a facet of the state statute which had not ever really been
triggered before became a very common thing that the Board of Game had
to deal with. The way the state subsistence statute is set out, first
it requires that if subsistence uses exist they have to be allowed, as
long as it won't hurt the resource. This is different from
non-subsistence uses which are up to the Board's discretion. The next
step is that if there's a problem, if it's necessary to cut back, then
subsistence uses cannot be restricted until other uses are eliminated.
That's the subsistence priority kicking in.

But what if you've eliminated all subsistence uses, all
non-subsistence uses? You've eliminated non state residents from
hunting and you still don't have enough game compared to the amount of
people who want to go hunting to allow people to hunt without there
being significant impairment. Well in that case the statute sets out 3
criteria that explain how the Board is to decide who gets to go hunting
among those eligible for subsistence hunting in those cases. | f
everybody can't go hunting, formerly what we had was random permit
drawing. People put their names in the computer hat and were drawn out
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at random. Say 2000 people applied, but only 50 can go hunting, they
put the names in then draw out 50 and those people are the ones who go
hunting. No longer is that acceptable, because now we're at what the
court called Tier 11, and the Board had to decide who of all the people
who wanted to go hunting could go, based in situations where you
couldn't let everyone go, based on local residency, availability of
alternative resources and direct dependence on the resource as a
mainstay of one's livelihood. These were the 3 criteria that were set
out in the statute— direct dependence on the resource as a mainstay of
one's livelihood, local residency, ai.d availability of alternative
resources.

The Board had not really used these 3 criteria ever before because
the pool of people who were eligible for subsistence before was so much
smaller— it was rural communities and areas. And now what Madison did
was expand that to include all Alaskans. And so suddenly the Board was
faced with a number of Tier Il situations. The Board therefore had a
meeting in June in order to do basically the job set out by Eluska-—
separate out the regulations so there were separate subsistence hunting
regulations so that violations could be enforced and that poaching would
not just sort of be allowed and be unenforceable— and to make those
subsistence regulations consistent with Madison, which was a very
different job than they would have had if Madison had not occurred,
because they still would have had to separate out subsistence hunting
regulations, but it would have been a much more limited task because
there would be so much smaller amount of hunting that would qualify as
subsistence hunting. So maybe Beth can describe how the meeting shaped

up.

Rep. Fuller - Larri, could you take half a second and review Tier
Il for everybody that's in the listening audience please?

Ms. Spengler - Tier | and Tier Il are terms that were used by the
Supreme Court in the Madison decision. Tier | is a situation where all
Alaskans can go hunting— let's just use hunting since this is about the
Game Board, but it would also apply to fishing. Tier | is a situation
where all Alaskans can go subsistence hunting, and you may have non
state residents or you may have eliminated them, but in any event all
Alaskans can go hunting. Therefore the regulations for subsistence
hunting would simply provide reasonable opportunity for all Alaskans.

However, sometimes there is not enough game available for harvest
of a particular game population for all the people that want to go

hunting on that game population. In that case you have a Tier Il
situation. Now people are not either Tier | or Tier II, it's the
situation that is either Tier | or Tier II.

In a Tier |l situation you cannot let everyone, all Alaskans, who
want to go hunting on a particular population of game go hunting. You
have to only let some people go hunting. Or it may be asituation where

you can let all Alaskans go hunting but they can't have the same
opportunity. See of them may have a much more restricted opportunity.
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For example you might have a fall season where everybody can go hunting
and a winter season on the same population where you can't let everyone
go hunting and that additional opportunity is basically the Tier II.
You have people with different legal opportunities to go hunting and
that's the Tier Il situation.

In deciding which Alaskans get to go hunting in a Tier |l situation
the Board had to at this Board meeting use the 3 criteria that are set
out in the statute. Those criteria are direct dependence, local
residency, anu available alternatives. What the Board had to do then
was figure out factors that correlated to those 3 criteria so they could
basically score everyone in a somewhat crude fashion at this first
meeting, and then people v/ould be ranked. And if you could only let,
and Beth can go into this in more detail how it actually will be
working, but if you could only let 150 people go hunting and you have
3000 people wanting to hunt, they would all be ranked as to how they
fell with regard to the 3 criteria and the top 150 people in the scoring
would get to go hunting.

Now if you had 100 people who had a score of 20, so they came out
with the highest score and they got to go, and then you had let's say 75
people who are 19, but 50 more people could go hunting, at that point
where you had people tied on a score and you had less permits available
than people on that score, then you could have a drawing of those people
because they had the same score with regard to the 3 criteria. But
basically what the 3 criteria do is change the way hunting opportunity
is distributed when everybody can't go, and instead of just letting
everyone have the same chance by having their name put in a hat, you
evaluate, the Board evaluates people based on the 3 criteria and decides
who gets to go. This might become more clear as we get into the
specifics of how the Board developed factors to correlate to the 3
criteria and how they followed them.

Jim Ayers - [Does anyone have any questions about Tier 11?]

Rep. Sund - | don't have the statutes . . . . are the 3 criteria in
the statute books or are they something the court trumped up in the
Madison case?

Mr. Kelso - | think it's important to point out that the 3 criteria
appear in both state and federal law. The Supreme Court specifically
talked about the 3 criteria in the Madison case, but they have their
origin in both state and federal Ilaw.

Rep. Goll - I've got some specific questions that have come out of
the complication of these criteria in Haines. Are you going to be
elaborating on exactly how the criteria are going to be handled in terms

of the point system in which case |'ll defer those questions?
Mr. Kelso - Yes we are. In fact Beth is ready to go with that
right now. I might just summarize that what we told the Board was that

under the court cases and the statute and the advice we.got from the



Page 6

Department of Law, basically Tier | is the situation where any Alaska
resident subsistence hunter could participate, and the status of non
resident hunting was in a separate part of that Tier | question. But at
Tier | any Alaskan who wanted to hunt for food or the other purposes
listed in the statute could participate. At Tier Il we had not enough
animals available so that everybody could hunt and we were having to
make decisions among the subsistence users on an individual basis. So
maybe | can let Beth pick up exactly how the Board had to deal with that
when they began looking hunt by hunt through all 450 regulations that
they addressed.

Rep. Gol1l - [My question are specifically about the point system.
Please let me know when the proper time is to ask them.]

Ms. Stewart - As Larri and Denny have pointed out, the Board
members had to deal with approximately 450 different regulations with
probably coming to that meeting with the same amount of information that
you have now. It was a very difficult meeting....ccoeeveveininnenn. They did very
well given the situation.

The Board approached each regulation by deciding first whether
subsistence uses were substantially impaired. If the Board could say
that they were not, then they just duplicated what was in the
regulations that you know as the general regulations in the subsistence
regulations. An example of that would be western arctic caribou where
the season is 10 months long and the bag limit is in the subsistence
regulations now 5 caribou per day, so that's a fairly liberal season and
the Board was able to say that subsistence uses were not impaired.
Unfortunately, there were not very many of those situations and so the
meeting took about 12 days, the Board members working about 11 to 12
hours a day.

If the Board could not say that subsistence uses were not
substantially impaired, then the Board had to look at the impairments.
The permit system and the first come, first served registration drawings
were the most obvious cases there. But there were other cases where the
seasons were either very short, a device the Board had used in the past
to insure that overharvest did not occur, or when the seasons were
placed in the time of year that make hunting very difficult, or whether
the bag limits were very restrictive. And those cases were very
difficult for the Board.

If the Board found that subsistence uses were si' tantially
impaired, then automatically the Board had to eliminate non-resident
uses. Sometimes this caused problems because the Board members had
difficulty understanding why they had to eliminate non-resident uses
even if non-resident uses had not been a factor in the impairment of
subsistence uses. However, that is an automatic step and eventually
they came to understand that and went ahead and eliminated non-resident
uses.

If eliminating non-resident uses didn't alleviate the impairment,
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then the Board had to look at other regulatory changes. And in those
cases where other regulatory changes that would still allow all Alaska
residents to hunt were not possible, then the Board did, as Larri
described, go to Tier 11.

Before the Board started examining each of the hunts, it did
examine the Tier Il criteria which are found in 16.05.255 and for the
Board of Fish identically in 251. Those 3 criteria are customary and
direct dependence on the resource for the mainstay of one's livelihood,
local residency, and availability of alternative resources. This is a

very difficult situation to deal with and the Board will be dealing with
it again in joint session with the Board of Fisheries in November.
However, for now the Board has adopted (interrupted)

Mr. Kelso - Beth, maybe | should point out one thing. The reason

the Board dealt with the impairment of subsistence uses is because thaf
language "significant impairment" was used by the Court of Appeals in
the Eluska case, so they were applying language specifically out of the
case and the Department of Law helped them articulate just how to do
that. The other thing which | know you're on the verge of pointing out
here is that the Board took these 3 criteria that you've just read and
established standards for the scoring system that Rep. Goll mentioned

earlier. What | wanted to point out was that those 3 criteria now track
directly into what we've been calling Tier 11. When we get to Tierll
it means we're automatically talking about ti.ose 3 criteria and the

scoring system that was based on them.

Ms. Stewart - The Board had to find a way to measure each one of
those criteria and they did it by developing a series of questions that
are going to be used on the Tier Il permit hunt applications. The Board
had a great deal of difficulty with this and realizes that this ap/roach
will probably be modified somewhat in November. However, for now if
someone finds himself interested in a Tier |l hunt then he mus_ fill out
an application which will available we hope fairly soon, probably by the
first of August, and the questions on thatapplication include basically
the questions that deal with those Tier Il criteria.

[She went on to describe questions which will appear on the
applications and the number of points assigned to the possible
responses. See attached material for this information.]

Those are basically the questions that people will be answering
when they fill out these applications. Those questions will all be
scored then and as Larri described, based on the i mber of permits that
are available for the hunt, people with the highest scores will be

allowed to go hunting.

Mr. Kelso - Perhaps we should turn to Rep. Goll's questions about
the scoring system for a moment and then Ithink it might be useful for
us to talk about which hunts are using this particular system.
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Rep.Gol! - Thank you very much. [Asked for clarification of some
of the questions and the number of points which would be assigned for
the various answers.]

Ms. Stewart - [Clarified the breakdown of the 30 points which are
possible for each of the 3 criteria. See information packet.]

Mr. Kelso - [A packet of all the materials under discussion will be
available within a day or so.]

Ms.Stewart - Perhaps then we can go through some jf the Tier Il
hunts so you can get some idea ofthe kinds of hunting situations that
resulted in assigning of Tier II. I1"Il preface that by saying that the

Board took a fairly conservative approach this time around. They did
not have of course public hearings, and so there were many cases where
they had no way of documenting orverifying whether or not subsistence
uses were substantially impaired. In cases where they felt they didn't
know that, they did not i.ake the finding that they were. After a public
hearing, however, when perole come in and talk about whether or not
those regulations substantially impaired subsistence uses, we may see
additional changes in the regulations that result in a few more Tier Il
situations.

[Here Ms. Stewart summarized which hunts were affected, where the
Tier Il situation existed and thus the hunting had to be restricted.
This list can be found in the attached material.]

The regulations, before we get into more specific questions, are
being prepared right now in my office to be sent to Lt. Governor and
adopted as emergency regulations. As soon as that is completed we will
circulate the regulations for written public comment. W have put an
August 1 comment deadline on those regulations. After the Department
has reviewed the comments that come in, the Commissioner has been

delegated the authority to adopt those as permanent regulations. This
was necessary because emergency regulations only last 120 days. The
Board will not meet again until about mid November and we did not want

to have a situation where we once again had no regulations that could be
enforced.

For the mid November meeting we will, instead of calling for
proposals, format the new regulations in the proposal format and
circulate those to get public comment for advisory committee meetings,

for regional council meetings, we will draft a fairly explicit "dear
reviewer" letter so that people have some idea of what's going on with
these regulations. Tier | and Tier Il are fairly alien ideas to people.
There's a lot of confusion about. . . We're getting probably throughout

the department 100 phone calls a day about what's going on with these
hunts. Some of the phone calls are from down south, from Field and
Stream magazine and other magazines like that, some of them are from
people who want to know if they can still go hunting as they had planned
to this year. We're putting together a public information packet that
will go out | hope by the end of this week or the first, part of next
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week. All in all* | think it's a fairly difficult thing for people to
understand and it's going to take quite a bit of time for people to even
begin to know how to analyze those regulations. The Board's going to

have to meet for about 2 weeks in November and about 2 weeks in January,
which is very unusual for the Game Board, to get public comment on the
regulations they have developed.

Mr. Kelso - One of the things we are trying to do now is to get the
regulations in final form as quickly as possible and then publish a new
handbook of hunting regulations for Alaskans to use during this coming
season. We've shortened the turn around time as much as we possibly can
on that and we anticipate handing them out in time to have them usable

in the field, assuming that there are no printing delays. But it's
still going to be a very tight fit.
There are some other administrative details that have actual

effects on people that are probably worth bearing in mind. One of them
is that in order to use the questionaire and to score it in the way that
the Board directed we're going to need a certain amount of time. First
of all that time is used up in getting information out, and having the

regulations finalized is the first step in that.

The next part of it, though, is getting the applications filled out
and returned. We'll be distributing applications to all the normal
vendor outlets as well as all the department offices. They'll be
available to people there and of course by mail if any of those outlets
are not convenient. And then our staff will be available to help people
fill them out. We're of course preparing a set of instructions to help
with that, but | think it's going ft be very important for people to
have access to department staff to have assistance in making sure
they're filled out, because unless they're filled out correctly and
completely they automatically fall out of the pool of possible hunters.

Initially we are, there are very few permit drawing hunts that have
remained untouched. Most of them have either gone to registration

hunts, which we've been calling Tier | hunts, or have gone to the Tier
Il hunts as Beth just described. Now the registration hunts outnumber
the Tier Il hunts. It's simply that the Tier Il huntsprobably havea
greater impact on Alaskans. However, in the short runwhat that means

is we are returning virtually all the applications for permit drawing
hunts that had been accepted so far and we have received over 40,000 of
those. So we're basically returning all applications and application
fees for any hunt that no longer is to be conducted the way it had been
planned in March. That means we're returning about $275,000 to Alaskans
and in excess of 40,000 pieces of application.

The next step then would be for us to get the information out so
people can determine whether there are registration hunts, or what we've
been calling general hunts open to any participant, and if there are
then of course people are free to participate in those. If there are
not, then Tier Il hunts will require a separate application for each
hunt the individual wishes to participate in. And there will be a five
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dollar application fee for all the hunts that are Tier Il except bison
and musk oxen and there the fee is ten dollars and those fees are set by
statute.

Once we receive the completed application we'll have staff working
overtime to get them scored as quickly as possible. The scoring will
probably be done manually by a template because that is likely to be
faster than data entry and running on computer. Now if we're doing this
next year we'll have it all computerized. But the time required to get
it set up, key punched and run is actually greater than what we we take
to do them as they come in using the manual template.

Then we need to give people a reasonable amount of time to pick up
the. application materials, fill out the form and get it back to us. And
then once that happens we will score them and mail out the permit
information as quickly as we can. The problem of course is that we have
to get all the permits [applications] back in order to score any of
them. We can score the ones we get first, but in order to compare them
to other applications and the scoring for those other applications, we
have to have them all in hand. So we are somewhat limited in how
quickly we can get the scoring done and send out permits. What we're
trying to do, though, is expedite the earliest hunts so that there are
minimum delays. There are August hunts that will require attention
first, but again we can't do that until we actually receive the entire
set of applications back.

Now the danger in that, in our view, is that it is possible that
some hunts may be delayed, and the Board recognized that by providing a
specific delegation authority to the Commissioner in case that oecomes

necessary. We will not open huntL for which we have not processed the
applications and if we have not gotten the regulation materials out to
the public so that they know what the rules are. But we will do

everything we can to expedite that.

What that means in terms of impact in addition to the
administrative disruption to the department is tha'; it will cost between
a hundrerj and fifty and two hundred thousand dollars to implement this
system and there are some potentials \or additional costs, depending on
if there are problems that actually develop. This is as we have
scheduled it now. In addition, there may be fiscal impacts to the Fish
and Game fund depending on the percent of impact on non-resident hunters
and on resident hunters who would otherwise pay fees for taking trophy
animals. In this instance we are calculating what we estimate that to
be and there has been requests for us to provide information on just
what that fiscal impact is. We've been working on it. It's somewhat
difficult because we have not only the Tier Il hunt impacts but also the
registration hunt impacts, and it's difficult to estimate. W will have
that information as quickly as we can put it together.

Beth, are there any other administrative details that effect people
that you think we ought to mention?
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We see the potential for disruption because of delays as
significant, but the directive we've given the staff is we want to find
any way we can to shorten the time so that Alaskans have the
opportunities to hunt that the Board envisioned. So far, we discovered
a couple of ways to change our planned procedure so that we could cut a
few days off of the scoring for sheep hunts which are some of the
earliest hunts beginning in August. So we'll continue to try to do
that, although the primary limitation is the time required for people to
have the permit applications in their hands and to get them back to us.
They just need some time to figure out how to do that.

Maybe, | have a few things to summarize, but before | do maybe |
could ask is there are any questions on this scoring system, or the
administration of it, or what the Board intended us to do in handling
this material.

Ms. Greenberg - | have a couple of questions. It seems to me that
for the Tier Il hunts in particular that the people that are most likely
to qualify for that may also be people that are the least acquainted
with the system in terms of filling out forms. They may never have done
that before for any kind of hunt that they've participated in. Is there
any kind of administrative way of, | don't know, hooking up with other
agencies or the number of available state people that may be bilingual
in areas to help out with that? What kind of effort is going on?

Mr. Kelso - We're trying to get the word out to the public in a
couple of ways. First, we've put together, we're in the process of
putting together, a public information program--not simply press
releases, but public service announcements, newspaper advertisements,
the hunt supplement, the newspaper insert that we publish listing what
the hunts are, and we'll have to of course do one specific to these
hunts now that the Board has taken action. We'll be attempting to get
information on statewide media networks including Learn Alaska Network,
so we are going to try to do an integrated approach to really get the
word out. We'll also have codaphones for people to call in and get a
brief run down on what hunts are affected in particular areas and we
have them now in Juneau but there'll be one in Anchorage as well. And
we haven't discussed yet the details of which offices need to have that
kind of capacity. Maybe Beth would want to comment more on how we're
trying to get the word out.

But the second part of that is in areas where there may be
bilingual requirements we may have some difficulty getting correctly
filled out applications because people aren't familiar with the
materials or don't have access to assistance in quite the same way that
you would if you were in Anchorage or Juneau or Fairbanks. What we're
going to try to do is either work with non profit organizations or to
have our own staff help people in communities where we know Tier Il
hunts are going to be needed, and in particular I've asked the
subsistence division to put together a plan for how they can target some
effort on those communities that we think are going to be filling out
Tier Il application forms, and just how that thing fits- with our
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advisory committees which is not simple at tI*'s time of year. Many
people are extremely busy with commercial fishing right now and so we're
not positive that that's going to really work, but it's one other way we
have of trying to do it. We're also fairly well assured that rural
radio stations and media will help us quite a bit in trying to get that
message across. So | think basically the answer is no, there isn't
going to be any late application period, there isn't going to be any
appeal process, there just really isn't any way to do that. Unlike the
Commercial Fisheries Entry Commission where a person was given an
opportunity, a use privilege that lasted for that person's lifetime,
this hunt opportunity thing is something you haveto go through every
year. It isn't like the entry permit in that way. It can't be sold, it
can't be transferred. It's for that hunt, for that season and then it
must be all done again.

Ms. Fisher - . . . This application for a Tier Il hunt, does this
entitle me to just the actual hunting, or may | hunt until | have the
animal? What decides that?

Ms. Stewart - It meansthat you can participate in the hunt during
the time that that hunt is legally authorized. It does not mean that
you are guaranteed a moose. If you get a Tier Il moose permit for the

Anchorage area, you have the same opportunity as other people who have
those permits to go out and hunt, but you cannot hunt until you are
successful. You can only hunt until the period is closed.

Ms. Halloran - Jack, this is Mary. Maybe one of the things the
committee members might want to consider is making available the help of
the legislative information offices in getting some of this information
out in the villages. W do have a good network there. See what you
think about that.

Rep. Fuller - | think that's a good idea, and also | have notes
here for Linda . . . for maybe cutting some tapes that we run on the
rural broadcasting throughout all the different villages.

Rep. Sund - ... I didn't even know the Board of Game had been
meeting, so you've got a big chore ahead of you there. But | have two
questions. One is that if somehow by late application this year you

were unable to participate in a hunt and you have to reapply next year,
| assume next year's permit is going to give points for having prior
participation. Is that person somehow going to be able to just slowly
fall out of the system because he was late to get his first application
in and therefore has less points for the next year and then following
years? What's the prognosis on that issue? And then | have one more
question.

Ms. Stewart - There's a possible ten points, ten points that a
person can accumulate for having actually harvested the animal in the
past. And you're correct in that those people who are able to
successfully hunt every year will continue accumulating those points. I
don't know that any of us can predict how far apart the.point spread is



going to be on getting a permit or not getting a permit. I don't know
t'.at it's going to come down to you know, somebody having 60 points and
somebody have 59 and the separation being right there. Also, I'm not
sure that that exact point system will be what's in place permanently.
I think it's important to understand that the Board adopted a point
system they thought could be used this year without doing a lot of
research or having a lot of information available to them at the time.
So I'm not positiv* that that's you know, that's something that's going
to have a long tern effect. But yes, if something like that 10 point
total is available on the applications in the future, not only your not
going hunting but your being unsuccessful in your hunting would cause
you to not be able to accumulate those points.

Rep. Sund - Thanks a lot. I have one more question, probably to
Larri. Did somebody trace the legal ramifications of prohibiting out of
state hunters from hunting game on federal land? I'm sure the issue's

going to come up from some out of state people saying that's federal
land, they're federal animals, and why is one state prohibiting us from
traveling across state lines to hunt in another state. What are the
state statutes and then the federal statutes that allow us to do that?

Ms. Spengler - Are you referring to a situation where we have a
Tier Il situation on federal lands? Is that what your question's
directed at?

Rep. Sund - The question goes to the first step you do in looking
at an area that's substantially impaired, if the subsistence hunting is
substantially impaired, the first thing you do is eliminate non resident
uses regardless of whether they're a cause of the impairment or not, if
I understood the prior testimony. My question is what is the legal
basis for doing that, either in federal statute and then where does it
show up in the state statute that gives us the right to first toss non

residents out regardless of whether they're a cause of the impairment or
not?

Ms. Spengler - That's not in the statute itself. Even before this
all happened, and even separate entirely from the subsistence law, in at
least one hunt in the state the Board had decided that non state
residents were a different kind of beneficial use than state residents
when they were hunting, because the Board determined that Alaskans were
generally hunting the Nelchina caribou for food, while out of state
residents were more generally hunting it for trophies and/or recreation
rather than food. Therefore, even before any of this happened the Board
had quite a while ago eliminated non state residents from the Nelchina
caribou hunt even when the Board did not consider the Nelchina caribou
hunt to be a subsistence hunt. The basis | suppose would be in the
state constitution that allows the Legislature and boards of the
delegation to treat beneficial uses differently, and the Board
determined that in that case, for example, the beneficial use that was
participated in by Alaskans was paramount and that the other use could
fall to the side. I think that those same principles would apply for
the rest of it, whether we're at Tier Il or Tier | with.the non state
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going to be on getting a permit or not getting a permit. I don't know
that it's going to come down to you know, somebody having 60 points and
somebody have 59 and the separation being right there. Also, I'm not
sure that that exact point system will be what's in place permanently.
I think it's important to understand that the Board adopted a point
system they thought could be used this year without doing a lot of
research or having a lot of information available to them at the time.
So I'm not positive that that's you know, that's something that's going
to have a long term effect. But yes, if something like that 10 pcint
total is available on the applications in the future, not only your not
going hunting but your being unsuccessful in your hunting would cause
you to not be able to accumulate those points.

Rep. Sund - Thanks a lot. I have one more question, probably to
Larri. Did somebody trace the legal ramifications of prohibiting out of
state hunters from hunting game on federal land? I'm sure the issue’'s

going to come up from some out of state people saying that's federal
land, they're federal animals, and why is one state prohibiting us from
traveling across state lines to hunt in another state. What are the
state statutes and then the federal statutes that allow us to do that?

Ms. Spengler - Are you referring to a situation where we have a
Tier Il situation on federal lands? |Is that what your question's
directed at?

Rep. Sund - The question goes to the first step you do in looking
at an area that's substantially impaired, if the subsistence hunting is
substantially impaired, the first thing you do is eliminate non resident
uses regardless of whether they're a cause of the impairment or not, if
I understood the prior testimony. My question is what is the legal
basis for doing that, either in federal statute and then where does it
show up in the state statute that gives us the right to first toss non
residents out regardless of whether they're a cause of the impairment or
not?

Ms. Spengler - That's not in the statute itself. Even before this
all happened, and even separate entirely from the subsistence law, in at
least one hunt in the state the Board had decided that non state
residents were a different kind of beneficial use than state residents
when they were hunting, because the Board determined that Alaskans were
generally hunting the Nelchina caribou for food, while out of state
residents were more generally hunting it for trophies and/or recreation
rather than food. Therefore, even before any of this happened the Board
had quite a while ago eliminated non state residents from the Nelchina
caribou hunt even when the Board did not consider the Nelchina caribou
hunt to be a subsistence hunt. The basis | suppose would be in the
state constitution that allows the Legislature and boards of the
delegation to treat beneficial uses differently, and the Board
determined that in that case, for example, the beneficial use that was
participated in by Alaskans was paramount and that the other use could
fall to the side. I think that those same principles would apply for
the rest of it, whether we're at Tier Il or Tier | with.the non state
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residents being eliminated. Case law allows states to treat non state
residents differently than Fish and Game, particularly in non commercial
kinds of situations which the game would be, with some justification.
And the justification here is would be uses by different kinds of groups.

Rep. Sund - . . . [instead of] just throwing them out, why don't we
just put them within the same point system as everybody else is,
therefore they're being treated the same. Just because they can't
accumulate the sjme amount of points or an adequate amount of points
isn't our problem. But it seems to me that the arbitrariness of just
eliminating, of making the determination that . . (inaudible) . . the
subsistence use of that hunter will be substantially impaired because
there's too many hunters, and our first arbitrary action is to eliminate
non resident users, | don't understand the logic in that. Why don't we
just toss them into the point system and let them make application like
everybody else?

Ms. Spengler - | see your point, and there is some basis in statute
for this part of it. The definition of subsistence hunting in the state
statute is hunting for subsistence uses by Alaska residents, so that's
the first piece . . (inaudible) . . and the way Madison and Eluska
interpreted the framework of the subsistence statute does provide for
what seems . [an] irrational and unnecessary step. If the Board looks

at subsistence uses and determines that they are significantly impaired,
the first step, no matter whether the non state residents are the cause
or not, is to eliminate non state resident hunting. And then to go
along and divide up, if there's still significant impairment, to apply
Tier Il if that's the appropriate step. The language in Madison and
Eluska don't really leave any options on that, ana because of the
definition of subsistence hunting in the statute to be restricted, to be
limited to state residents, the Board didn't have any way to allow,
either to allow non state residents to keep hunting or to put them into
the Tier Il pot. That was just part of guidelines that were surrounding
how they had to behave.

Mr. Kelso - Representative Sund had a question which triggered
another question in my mind for which we do not yet have an answer, and
that is whether there may be effects on federal funding, Pittman
Robertson funding if non-residents are significantly restricted from
participating in hunts in Alaska. We've actually posed that question to
the federal aide coordinator with U.S. Fish and Wildlife Service, and we

actually don't have an answer yet. But we are quite concerned about
that possibility, and the funding from Pittman Robertson is a
substantial amount. It's been less in recent years but it's stillvery
significant. It's figured on a formula basis and we certainly would
still meet the formula. The question is whether we would in some way
have failed to qualify because of some guideline and we don't know the
answer to that. Of course we would argue that we should still receive

the funding and we intend to do that if the question arises.

Rep. Sund - 1I'd like to follow that up, because it seemstome that
the real driving force behind the subsistence issue we're in is the
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the federal law itself, and | can't see the rationality of us having to
do this to comply with the federal law, and by comply, g with the
federal law get kicked out of another federal program. It seems to me

our posture should be one of trying to find the grass roots in the
federal statutes for the rational of what we're doing now.

Ms. Spengler - John, this last board meeting had nothing to do with

federal law. In fact, it probably took us farther away from complying
with federal law. What it had to do with was complying with what
Madison and Eluska said state law required. In federal law, if you're
at a Tier |l situation, if we were in a Tier |l situation, the 3

criteria and the way that we've been interpreting the state law before
Madison, the 3 criteria would have been used to decide which rural
residents got to go hunting. And the federal law would never, to have a
system where people from anywhere in the state can put their names into
the Tier |1l calculation from anywhere in the state, and possibly
depending on how they scored on the different criteria, override or rank
higher than someone from a rural area, it's just | mean that certainly
is a theoretical possibility that someone from Anchorage could have very
little alternative resources, be poor, have hunted in the past, those
other criteria--they might score low on local residency by high on
everything else--and beat out someone from the local area. So this
system has nothing to do whatsoever with complying with federal law.

Rep. Sund - | guess, Larri, the same issue | was looking at there
was that we wouldn't probably have a subsistence law on the books at all
if it wasn't for the federal law to start with.

Ms. Cutler - There was an article in the paper up in Anchorage a
few days ago that seemed to indicate that the Feds were still
threatening to take over. . . (inaudible).

Mr. Kelso - The information we have is that the Department of the
Interior is prepared to indicate what their position is, but that they
are awaiting response to an earlier letter which we will be responding
to as rapidly as we can. We wanted to wait until after the Game Board
had completed it's work so that we could advise the Interior on what
they had done. We had, as a matter of record we're not prepared to
concede that the state is out of compliance, although that isn't ours to

determine. So we want to communicate in writing with them carefully.
But we thought that now that the Game Board has concluded it's work we
can correspond with them, and we expect that they will then respond to

us by telling us what their intentions are over the next few months.

Ms. Cutler - Okay, okay. I guess what you're really saying is that
it's basically the same.

Mr. Kelso - We have reason to believe that they actually have
formulated a position so that it isn't the same as Bill Horn's original
letter to the state. We expect, we don't know exactly what the content
of that position is, but we are aware that the federal agencies have
been asked to prepare contingency plans.
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Mr. Painter - 1'd like to follow that up with another question. I
believe that the federal government is looking at this from two separate
angles--from enforceability of state Fish and Game laws and from

compliance with ANILCA. Is that correct?

Mr. Kelso - That's correct. There was some initial concern that
the Eluska case might make enforcement difficult on federal lands and
especially the interest there was in parks and refuges. I think we,

through our communications directly with those game managers, we
indicated that actions were being taken and that the state regulations
were going to be enforceable. I think that is understood now, and of
course we're, since we're putting out these emergency regulations we
expect that they will be enforced and that prosecution can be brought if
necessary. But that was one point of their concern. And the second
point of their concern was whether under the Madison case we are now in
compliance with Section 805 and 804 of ANILCA. So | guess that's the
point that we'd like to know exactly what they intend.

Ms. Cutler - I've got one more question. If | could change the
subject just for a minute, can you guys talk a little bit about what's
going on with fish, | guess both in terms of are there any areas that
are being. . . people are being adversely affected. Also, what plans
does the Fish Board have, does the same process have to be gone through
for fish?

Ms. Stewart - The Board of Fisheries does not have to go through
quite the same process in that they already have subsistence
regulations. Many of those regulations are probably fine just the way
they are. Those that are not, the Board took some initial steps in
March to correct. After Eluska came out, though, the Board did have to
delegate authority to the Commissioner to do something that they hadn't
planned on and that was to issue permits for subsistence fisheries that
had existed at some time since statehood. Statehood is not the
automatic answer to the question of how far back you have to go, but it

was one that was agreed upon so that the D.A.'s office . . . protection,
would prosecute violations for this summer. I don't know that anything
bad is happening right now. It's a little early in most fisheries for

the species that people are interested in to even be fished right now.

We do have some new things happening right now. W have the Taku
River gill net fishery, which is new. W have some new fisheries in Cook
Inlet that will be taking place basically on cohoes and then later in
the year, so as far as fishing goes right now, we don't know of any
instances where subsistence fishing has dramatically changed the way we
prosecute either sport fisheries or commerical fisheries. There is a
case near Klawock on the Klawock River with the sockeye salmon that has
caused us to issue an emergency order closing the sport fishery on
sockeye. And that's being done this week. And that's as far as | know.
We did receive a request to open the Chitina dip net fishery. Actually,
it was a letter to the Governor that came to our office just last week
from the Chitina Dip Netters Association asking that the fishery be
conducted according to the 1778 regulation in the belief, apparently,
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that those regulations allowed seven day a week fishing. That's not the
case. Those regulations did not allow seven day a week fishing.
Apparently the other belief was that the fishery had no limits at that
time. That's also incorrect. In fact, the regulation that was in
effect in 1978 allowed the Commissioner to "set limits from time to
time", and that's a quote. That kind of regulation wouldn't be
tolerated any longer, but at the time the Board frequently did things
like that. So as it turns out, no situation has arisen because ihat
fishery is actually going on seven day a week fishing anyway. The dip
netters have not taken their weekly quotas since the fishery opened, and
so the Department opened the fishery to seven day a week fishing. I
guess the Department that since they're so far behind in their weekly

catch quotas, it's unlikely that they will catch up. It's probably also
unlikely that they'll take the 60,000 fish that have been identified for
the dip net fishery for this season. It seems pretty clear that the
Board's going to have a tough time deciding how to deal with those tasks
on the subsistence fisheries. The Board will have to insure chat
they've provided reasonable opportunities for subsistence fishermen. We
believe they can still use guideline harvest levels as long as those
guideline harvest levels realistically reflect the kind of participation
the Board believes will occur in that fishery. In the case of fishing
we need some kind of harvest level to shoot for so that you can
prosecute other fisheries that occur ahead of subsistence fishing. But

that's kind of a long and involved argument.

Mr. Kelso - | might note that we've always believed that the
changes in the fisheries would be over a longer period. It takes people
time to get geared up, to figure out where they might want to set a net
if they want to participate in the expanded subsistence fishery after
Madison, and we've never expected that that would happen all at once.

Certainly a potentially difficult problem in the future will be that
allocation between the Chitina dip net fishery and (inaudible) the
Copper River Flats. But in terms of the conflict related to the Kenai

Peninsula, we would expect developments in those subsistence fisheries
to take some time. There is an August fishery which has some potential

for being a difficult situation. 13,000 coho have been allocated for
vhe subsistence fishery there for this year, and assuming that that's
sufficient, that people don't demand more than that, it probably will be
relatively straight forward. If the 13,000 are taken, however, it's our

understanding from the Department of Law that we have no alternative but
to close the other fisheries, which would include the sport fishery, in
order to allow for the subsistence fishery to progress. So there's a
potential danger spot. And there are other potential hot spots
scattered throughout the Kenai Peninsula, but we don't expect that
there'll be a major, instant conflict. It's a much slower process,

with fish, just because there are so many more fish and so many more
kinds of uses of those fish than there are in the hunting context.

Ms. Cutler - (inaudible)... asking about the Kenai fishery, and of
course since it's not really something that's of concern to a rural
legislator. | did just pass the inquiry on to one of the legislators

that represents that area. But this person was under the impression
that,
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when he heard you talking earlier about another Board meeting in
November, that in November there would be discussion of whether or not
there would need to be changes made to regulations for subsistence
fishing. And that's what prompted the question and | guess what you're
really saying is that youjust sort of have to take .. .(inaudible).
and see what develops, and make changes as they're needed.

Ms. Stewart - Good advice, LouAnn, we could probably put you m
duty.

Mr. Kelso - | think our first responsibility, of course, is to the
resource. And so as we try ?, implement the rules announced by the two
courts we're trying to take it as specifically step by step as we can,
and although there are some problem areas, in the longer run, some
potential forreal conflict in those fisheries, right now we don't have
anything right now on the east side beaches, for example, that is a
major conflict. We have had a request, we had a request earlier to open
the east side beaches to king salmon fishing north of a certain point,
and we did not open them at that point in time because we had not
permitted that kind of (inaudible) during prior regulation since

statehood. But we have opened the requested areas as of June 22, so yes
there is some potential, but | don't wantto overstate what the
conflicts are at this point. I think the longer range conflictis very

much greater than the short term conflict.

Mr. Painter - 1'd just like to add that the Special Committee on
Fisheries will be sending out an update on the subsistence situation on
the fisheries side in the near future. I might also ask Denny or Beth

or Larri or whoever's the appropriate person to update people on the
lawsuit that was brought to make hook andline subsistence fishing, and
the implications of that lawsuit in terms of disruption to the
(inaudible).

Ms. Spengler - The lawsuit was filed in Homer by an individual
representing himself. The pleadings are not drawn in the traditional
style of pleadings, but it appears that he is requesting that all rod

and reel fisheries be declared subsistence fisheries. The status of the
suit is we have not yet filed our response. The (inaudible) . .. so we
have not yet answered. He has not requested any sort of preliminary

relief, so at the moment it's on hold. The pleadings were drawn in such
a way that it's not entirely clear what his arguments are gc.ng to be so
it's a little harder for me to predict what the implications will be at

this time.

Rep. Goll - [Wants to review the point system.] As Roger pointed
out, the Special Committee on Fisheries will be doing continuing updates
on the situation. We're getting an awful lot of questions from people
here in Haines now that the moose are in season. As they said, it's a
Tier Il subsistence hunt. I'm a little bit concerned and | think my
reasons will be clear. We are questioned here locally as I'm sure you
would if by doing it this way the local folks will get a sense of
(inaudible). We're getting a kind of a backlash. For example, working
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people are worried that someone who is collecting public assistance will
essentially be getting a double advantage, with the working person
feeling that he is subsidizing the income of the non working person plus
deferring his ability to hunt. The second concern has to do with the
fact that a lot of the people in the area do not (inaudible) [believe]
that the moose is in fact a critical means of support for anybody. This
is being alleged based on the number of moose that have been taken and
basically what a moose can do for a family and this of course will be
subject to challenge by the people who would disagree, but this is what
I'm hearing. Another issue is whether limited entry like situation
which was developed that one person qualifies one year and (.

inaudible. . . ). And these are the kinds of concerns. Another is how
much the dependence factor is going to weigh. Here in Haines, for
example, dependence on the moose is not a major issue or (inaudible)
maybe, but in some place--let's say up in the arctic--we might find that
residents, that is being right in the unit or the hunting area,
(inaudible). Because of issues like this I'm trying to get a clear
handle on exactly what the point system is.

[Rep. Goll and Ms. Stewart review the points and scoring on the
permit application. See attached material.]

[If there's a lot a fish available in the area, would that be
counted as available alternative resources, or would it only be game to
game comparison?]

Ms. Stewart - The Board decided to include big game and/or fish,
and so in those cases where there are a lot of fish available then
people should view that as a reasonable substitute. Some of the
problems with these things, of course, is lhat we don't have
guantifiable information for what's available in each community at this

point. So we're relying somewhat on people's subjective views of that
question.

Rep. Goll - Okay. Do you feel that the point system as it will be
applied around the state will be.... How will you deal, now getting back
to the issue that brought me to ask you this, how will you deal with the

circumstance where dependence in one area maybe more important than
residents' dependence in another area, less important, are you basically
going to try to use the same point system with the same kind of
guidelines statewide, or do you expect to do any local tailoring? And
if so, what will be the procedure in that regard?

Ms. Stewart - In the short term, the only local tailoring that has
gone on the Board has already determined, and that is in defining those
residency zones. Certainly over time | would expect that the standards
used to weigh those three criteria will be modified and | believe
probably met for each hunt. You may see some special modifications
after the Board has been able to get public testimony and additional
information from the department. As you know, the division of
subsistence is always engaging in subsistence research and is coming up
with new information for both boards on a fai, .y regular basis. So
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while for now we have this single application with very few exceptions,
I would expectthat in the future those things' will be modified.

Rep. Goll -Okay, thank you. Just a final question, what will you
do about the income issues? When you say income sufficient to purchase
alternatives, if someone's on public assistance, do they have income
sufficient to purchase alternatives or do they not?

Ms. Stewarx - That certainly was a difficult one for the Board.
The way the question is worded now, the answer is just subjective. We
are not asking for any kind of proof of income at this time, so it's a
subjective question. Someone is going to decide for themselves whether
or not they have adequate income to purchase other items as
alternatives.

Rep. Goll -Don't you see that's kind of a problem? Obviously one
person may think he does and another person might think he doesn't, and
they might have the same income. A person could even say it's going to
be difficult to purchase any equivalent to a moose. Therefore, even
though | make a hundred thousand dollars a year | could never do it.
How are you going to deal with peole who come back to you later and say
well, | could have answered it one way but | didn't? And this person
lied or in my opinion misrepresented the facts and he qualified. These
kinds of issues are being raised to me roughly five and six times a day
over the past week, and | want to bring them to the attention of the
group. And I'm really concerned about getting some consistency here.

Ms. Spengler - The Board, when they determined what language to use
to correlate to the 3 criteria, realized that they in some regard would
have to rely at this stage, because of having this other crude set of
factors that can't be a very sophisticated system, on people's

assessment and honesty. Some of the factors that they used are
verifiable, and those can be verified and cross-checked and will be on a
spot check basis. Some are not verifiable, but the Board felt that

people would to the best of their ability sort themselves out and assess
themselves. At this stage, having to do this on fairly short notice and
without a lot of knowledge about how this is going to work and with such
a short time frame before the hunt, that was the best that they felt
could be done at this time. If this system has to be in place for next
year, I'm fairly certain that the Board will refine the regs which set
out the factors and try to v/ork in more verifiable, more objective
rather than subjective questions. At this time, the best they could do,
though, was a mix of those.

Rep. Goll - Okay, well then jist to get off the air but to put on
the record that I'm already getting some concerns about the income
issue. A lot of people allege that income is not a valid factor and
alternatives are not available whatever your income. And on the issue
of years of participation I've got several people concerned as Rep. Sund
was about creating something of a limited entry subsistence proof based
upon participation which you know, since there's a ten year limit, may
or may not be [an all-important thing].



Page 22

Ms. Stewart - The joint boards will be adopting, we believe, the
standards for measuring those 3 criteria together come November. That
meeting will be in Anchorage. This, the set that the Game Board
adopted, is what will go out for public comment and we certainly plan to

work very closely with the advisory committee so that their comments
then can help the boards build a better system than the onethat the
Game Board wasable to come up with at this time. The Game Board
certainly has no pride of authorship in the set of regulations that they
have right now in terms of defining those criteria. They did the best
they could with the kind of information and time they had, but they
certainly realize that there ire problems with these questions. They
spent about four of the twelvi days they were in session working on ways
to measure those 3 statutory criteria, and as you say there are
certainly problems with a great many of those. Local residency is
probably the least problematical, but availability of alternative
resources and customary and direct dependence on the resource are two
very difficultcriteria to measure. So encourage people to get their
comments in to us as soon as we get the regulations out.

Rep. Goll - Thank you very much. That's exactly what I'm going to
do. I would make one comment and pose the question to Rep. Fuller if |
could. Specif''sally, what has brought me to be concerned about this,
and I'm pretty i.jw to the game issues— it's mostly fisheries that | have

some familiarity with— when | found out that this was comir.g down people
started coming up to me and making comments like "we would rather see
the season closed for a couple of years and let the stocks rebuild than
to cut 90% of the participants out of the hunt." Our areas here in this
particular moose hunt is fairly different from the areas up north. The
circumstance is that there is a great mixture of (inaudible)
participation and an awful lot of local people reading the criteria
believe they're going to be excluded and they say "well, I'd rather go
spend a day in the woods and get a crack at it" in this particular
community where we allege or they allege that there is no real
dependence upon the moose herd for subsistence, irregardless of how it
may be defined legally. A lot of people are saying, they take a look ai
this, they say before | go through the bother of filling this out I'm
going to poach, or they say before you make everyone do this you ought
to just close the season for a year, and | was rather surprised by that
response as you can imagine. I"ll pose my question to you, Jack, a bit
later, but it has to do with the issue of residence and how far the
people in your region have to go in order to get the subsistence
gathering done. Again, thank you for your time.

Mr. Kelso - | might summarize very quickly and then turn it back to
Rep. Fuller, but 1'd like to emphasize again that under no circumstances
will the Boards actions or the Department's actions abrogate the

responsibility to maintain the resources on a sustained yield level.
We're going to continue doing that, we're goinhg to protect the
resources. And the reason for the Board's action was to enable us to do
that by having enforceable regulations. The Board . . . are
implementing what are mandatory directives of the courts and neither the
Board nor the Department had the authority to do otherwise than what the
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Board has done at this point. The effects on Alaskans will be impacts
on hunting opportunity, the permit drawing hunts in which every Alaskan
had an equal chance of being drawn have been greatly reduced, and of
course the registration hunts have been ‘'mhanged as well. This means
there will be impacts not only on Alaska r-t-.idents but on Alaskans who
are involved in the guiding industry. And evem if Alaskans are able to
hunt in hunts that are of interest to them, there may be potential
delays associated with getting this new system on the line.

I mentioned the fiscal impacts, and out of pocket costs are between
150 and 200 thousand dollars, as well as potential revenue effects to
the Fish and Game fund as a result of, a possible result of fewer tag
fees beinr paid in.

What | thought might be most useful is for us to go ahead and put
together the information packet that we've been talking about, we'll get
that out to you as rapidly s we can, and then this is going to
obviously be a continuing concern because people, as people get more
familiar with it they're going to have more questions. So we'd like to

be on call to all the legislators. If you need to talk with us about it
please feel free to call us directly. If you'd like to get together for
a meeting we're happy to be available to you and please just treat us as
available for the balance of this year. If you have suggestions on how
we can be more effective with this and we can work with you to get word
out to your constituents we'd very much like to do that. ['I'l turn this

back to Rep. Fuller.

Rep. Fuller - Thank you very much. | really appreciate this update
and I'm sure that everyone that'slistening in does. [Thank you all for
your information. Linda will be sending out minutes of the meeting.]

[Rep. Sund asked if there would be upcoming meetings of the House

Interim Committee on Subsistence. Rep. Fuller answered that he didn't
anticipate any, but if it was necessary they would give everyone as much
advance notice as possible. Rep. Goll asked a question about clarifying

what is meant by principal means of support. Ms. Stewart had left the
room and would answer him by phone later.]

Rep. Binkley - Just a quick question ... Was he referring
strictly to Tier | hunts when he says registration hunts and that's just
something that you have to register for in those Tier | hunts?

Mr. Kelso - You are correct that when we talk about Tier Il hunts
we're talking about those hunts where those 3 criteria have to be
applied and that's what that questionaire was all about, that
application form. Registration hunts are what we've been calling Tier |
hunts, although some registration hunts may be occurring in situations
where no other hunting is allowed, for example, non resident hunting may
already have been eliminated. But the registration hunts are those
hunts where, because they're, the resource is not so numerous that we
can simply allow an open ended season and bag limit, let me rephrase
that, an open ended participation with set seasons and bag limits, we



have to register people so we can sort of keep track of the level of
participation. But that is less restrictive than in the Tier Il
situation.

So the most general hunting opportunity would be what we've been
calling general hunts, which do not require registration. An example
might be the western arctic caribou herd. The next most restrictive
kind of participation would be a registration hunt, and that's what
we've been calling Tier I, in which people have to sign up. They don't
have to be drawn out of a hat, they don't have to be pre-selected, but
they have to register when they arrive in the area where they want to go

hunting. Then the most restrictive, which is what we've been calling

Tier 11, is where we use the application form and the 3

criteria--customary and direct dependence, local residency, and

availability of alternatives. Does that respond to your question Johne?
Rep. Binkley - So there's actually 3 different levels and that

registration hunt is the middle level.

Mr. Kelso - Yes. We really are, in dealing with subsistence
hunting, we have sort of 3 levels at which people can participate and
the most general one is the one in which non subsistence hunters can
also participate. That's what we've been calling the general hunt.
Then when we get down to Tier |, we may be in a situation where the non
subsistence hunting has been eliminated and it is within Tier . that
registrations hunts could occur. Now a registration hunt is not the
only kind of hunt you might have in Tier |, but it's a good example.

[Jim Ayers asks legislators to call their offices.].
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OF FMERGENCY REGULATIONS

As required by AS 44.62.250, notice is given that, under
authority vested by AS 16.05.255, AS 16.05.340, AS 16.05.346,
AS 16.05.780, AS 16.05.920, and AS 16.05.930, the Alaska Board
of Game adopted on this date, as emergency regulations,

5 AAC 78,001 - 5AAC 78.600, 5 AAC 80.001 - 5AAC 80.600,
5 AAC 82.001- 5AAC 82.600, 5 AAC 86.001 - 5AAC 86.910,
5 AAC 88.001- ©5AAC 88.910, 5 AAC 92.001 - 5AAC 92.990,

relating to the use or taking of game.

Regulations adopted as emergency regulations and emergency
orders of repeal are as follows:

CHAPTER 78. SOUTHEAST ALASKA

5 AAC 78.001. DESCRIPTION OF SOUTHEAST ALASKA

5 AAC 78.002. APPLICATION OF REGULATIONS

5 AAC 78.005. DESCRIPTION OF GAME MANAGEMENT UNITS

5 AAC 78.015. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR BLACK BEAR

5 AAC 78.020. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR BROWN AND GRIZZLY BEAR

5 AAC 78.030. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS

FOR DEER

5 AAC 78.040. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR GOAT

5 AAC 78.045. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR MOOSE

5 AAC 78.060. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR FUR ANIMALS

5 AAC 78.065. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR SMALL GAME

5 AAC 78.070. SUBSISTENCE HUNTING SEASONS AND BAG LIMITS
FOR UNCLASSIFIED GAME

5 AAC 78.115. GENERAL HUNTING SEASONS AND BAG LIMITS FOR
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DEER

5 AAC 78.140. GENERAL HUNTING SEASONS AND BAG LIMITS FOR
GOAT

5 AAC 78.145. GENERAL HUNTING SEASONS AND BAG LIMITS FOR
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5 AAC 78.160. GENERAL HUNTING SEASONS AND BAG LIMITS FOR
FUR ANIMALS

5 AAC 78.165. GENERAL HUNTING SEASONS AND BAG LIMITS FOR
SMALL GAME

5 AAC 78.170. GENERAL HUNTING SEASONS AND BAG LIMITS FOR
UNCLASSIFIED GAME
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GAME SANCTUARY

AREAS CLOSED TO HUNTING
CONTROLLED USE AREAS
CLOSURES AND RESTRICTIONS ON STATE GAME
REFUGES

AND PERMIT

ISLANDS STATE

repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed
repealed

AND ARCTIC ALASKA

DESCRIPTION OF WESTERN AND ARCTIC ALASKA
APPLICATION OF REGULATIONS
DESCRIPTION OF GAME MANAGEMENT UNITS
SUBSISTENCE HUNTING SEASONS AND BAG
FOR BLACK BEAR

SUBSISTENCE HUNTING SEASONS
FOR BROWN AND GRIZZLY BEAR
SUBSISTENCE HUNTING SEASONS
FOR CARIBOU
SUBSISTENCE HUNTING
FOR MOOSE
SUBSISTENCE HUNTING
FOR MUSK OXEN
SUBSISTENCE HUNTING
FOR SHEEP
SUBSISTENCE HUNTING
FOR FUR ANIMALS
SUBSISTENCE HUNTING
FOR SMALL GAME

LIMITS

AND BAG LIMITS

AND BAG LIMITS

SEASONS AND BAG LIMITS

SEASONS AND BAG LIMITS

SEASONS AND BAG LIMITS

SEASONS AND BAG LIMITS

SEASONS AND BAG LIMITS
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MEMORANDUM State of Alaska

to:Ron Jolin, Chairman oate: March 15, 1985
Joint Boards of Fish and Game
FILE NO:

TELEPHONE NO: ~ 465-4100

from:Don W. Collinsworth subject: Management Issues
Ccnmissioner Arising Frcm the
Department of Fish and Game Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the
Madison decision®s implications for fish and wildlife management. This
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries
as examples, but Madison also affects existing Board of Fisheries
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same
way the Board of Fisheries has, Department of Law has said that the Game
Board may be unable to continue providing permit hunts restricted to
particular cdnnunities unless guided hunting and hunting by non-residents
have already been eliminated. Further the legal analysis concludes that
Madison may require the Game Board to discontinue non-state-resident and
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze
Madison impacts and more information will be developed. However, this
memorandum is intended to alert you to sane of the anticipated area
impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that
within the last 20-30 years, almost every part of Cook Inlet, including
Knik Arm and Tumagain Arm, has been open to subsistence set-net fishing
for salmon (Braund, 1980). The open season for Tfishing varied frcm
location to location, as well as through time, but included the period
May through September. Until 1978, 50 fathoms of net could be used in
many areas. Species harvested in these set-net fisheries included
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons
were gradually restricted until only small areas remained open for very
short periods with limired gear. Since 1980, subsistence fisheries have
been authorized in very limited areas for residents of Tvonek, English
Bay, and Port Graham only.

The impacts of the Madison decision on existing Cook Inlet fisheries
depend on how many people decide to participate, and where and when they
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fish, which makes it difficult for us to precisely assess immediate or
long term effects. At a minimum, however, we would expect to see an
increase .in the gill net harvest of west side and Susitna River Kking
salmon, since ar.v Alaskan will be able to participate in the Tyonek
district subsistence king fishery. This fishery begins in May, and has
limits of 70 kings per household. Presently, this fishery is restricted
to persons domiciled in Tyonek, and on average, 2,000 kings have been
harvested annually.

It is impossible to predict how much new effort would occur, but any
significant increase in this fishery will require compensating
reductions in the expanding sport fishery of the Susitna drainage.
This, of course, would mean reductions in seasons, bag limits, or even
closures of certain areas to fishing if the subsistence harvest grows
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed
in the late 1970s, and which have been closed since 1980, may have to be
reopened to all Alaskans. This would include set net fisheries on king,
sockeye, and coho stocks which enter all of the Kenai Peninsula
drainages. King and coho stocks, which are already the fccus of major
allocation conflicts between sport and ccirmercial users, will now have
to be shared with another user group, which will have a priority.
Additional harvest restrictions on sport and commercial fisheries in
Cook Inlet may have to be imposed either before the fishing season or
in-season as we determine whether escapements are being achieved.

Because of recent reguxatorv constraints, past harvests are a poor
indicator of the potential demand for subsistence fishing in Ccok Inlet.
Further, recorded harvests probably underestimate the actual historical
subsistence harvest due to inadequate catch reporting systems. |If
accessible beach areas are opened to net fishing, we would expect a
substantial interest, similar to that 1in the Copper River dip net
fishery. One indicator of this demand is the fact that participation in
the Cook Inlet subsistence fishery increased frcm less than 100 people
to more than 1,300 between 1977 and 1980, before the Board adopted the
regulations restricting subsistence use. An additional indicator of
demand are the requests the Fisheries Board has received frcm people
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to
authorize subsistence fishing wherever it has occurred in Ccok Inlet,
Tumagain Arm, and Knik Arm, throughout the summer, by any Alaskan. The
Madison decision clearly states that sport and commercial uses must be
eliminated before subsistence uses can be restricted. Therefore, it
seems unlikely that the Foard or department could impose subsistence
harvest limits or quotas to ensure that commercial and sport uses could
continue.

In summary®, we see major demands being imposed upon the department for
in-seaspn monitoring and management of all harvests to ensure adequate
escapements in Cook Inlet. We also see the potential for confusion and
controversy over Cook Inlet salmon management escalating and making it
mere complex.



NAKNEK RIVER SALMON

The Naknek. Fiver 1is currently open to subsistence fishing cnly by
residents of the Naknek and Kvichak river drainages. This regulation
was adopted 1in 1981 because of concern about growth 1in the Naknek
subsistence salmon fishery by other Alaskans. Frcm 1976 to 1980,
participation and king harvests 1in the Naknek subsistence fisher/
doubled as more people learned about the fishery and came to the
Naknek-Kir.g Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned
that this growing harvest was beginning to affect the allocation of the
Naknek River®s limited king salmon stocks. By restricting the fishery
to lccal residents, the Beard of Fisheries was able to allow continued
development of the Naknek sport fishery on kings, which has beccme
increasingly significant to guides and transportation services. Ev
creating a personal use sockeye fishery on the Naknek, the Eoard was
able to accormodate non-local fishing demand and shift it to more
abundant species.

The Nadison decision appears to open the Naknek net subsistence fishery
again to all residents of the state. |If significant effort occurs, it
seams quite likely that restrictions will "have to be imposed on the
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Ccpper River sockeye have been harvested by commercial
fishermen in Prince William Sound, residents of the Copper Basin and
other interior communities, as well as Fairbanks and Anchorage
residents. With population growth and increased publicity, the Chitina
dip net fishery grew dramatically; harvests more than tripled frcm 1980
to 1983. Additionally, many urban dip net fishermen preferred to fish
the early portion of the Copper River run, which posed potentially
severe management problems for early run sockeye. About 50 percent of
the Copper River run passes through the commercial fishery district in
the first two to three weeks of the season, which means any management
decisions to restrict the fishery must be made on very shcrt notice.

As subsistence harvests increased in the 1970s, the board began
restricting fishwheel and dip net harvests in the Copper River. In
1984, the beard examined subsistence dip net and fishwheel fisheries in
the Copper Fiver. It authorized subsistence fishing for Ccpper Basin
residents. Harvest by the subsistence fishery”was predicted to be
approximately 20,000 salmon and individual bag limits could go as high
as 500. The board then established a personal use fishery for people
who did not reside in the communities identified as having subsistence
uses. The personal use fishery had bag limits of 15 salmon for
individuals and 30 for households. The total catch was limited to
60,000 sockeye plus twenty-five percent of any excess escapement. The
in-river sport fisher;/ v/as predicted to harvest approximately 5,000
scckeye and the Prince William Sound ccrnrercial drift gill net fishery
v/as managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difficulty in predicting
harvest levels for the Copper River fishwheel and dip net fishery, due
to uncertainty about how many people will participate and how many fish
they will take. Additional management: problems are posed by the timing
of the scckeve run and the heavy dip net harvest, which occurs on the
early part of the run. These considerations seem to require more
conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management issues arising from
the Madison decision. Regulation specialists for Commercial Fisheries
and Game Divisions are presently identifying the specific regulatory
options which the Boards could address for the upcoming season.
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MEMORANDUM

T0: nonorabie Bill Sheffield
Governor

Thru: John Shively
Chief of Staff O

FROM: norman G . eorsucu
Actornev General

I . Suggested Attendees

State of Alaska

DATE: llarch 6, 1S85

RLE NO: 366-375-35

TELEPHONE N 465-3600
SUBJECT: Briefing memorandum:
subsistence

A. Governor Sheffield and appropriate staff

B. Department of Fish and Game

1. Don U. Collinsworth, Commissioner

2. Dennis D. Kelso,
3. Steven Il. Behnke,

tence

C. Department of Law

1. Norman Gorsuch,

Deputy Commissioner

Director, Divisiouof Subsis-

Attorney General

2. Larri Irene Spengler, Assistant Attorney General

. Issue Summary

For several years,

the Boards of Fisheries and

Game

have 1mplemented the state subsistence lav; In a way
which protected fishing and hunting by rural Alaskans/

At the same time,

other uses, such as personal

the boards provided reasonably

for
use net Tishing by non-

rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi-
fied as complying with the federal subsistence law,

ANILCA.



On February 22, 1932, the Alaska Supreme Court ueciarea
than the boards lacked statutory authority for che reg-
ulatory approach used in implementing the subsistence
Ilaw. tladiscn v. alaska Department of Fish and Game,
ilo. 74i0.

Illadison means chat all Alaskans may participate in sub-
sistence uses, and that those uses cannot he restricted
until spcrt and commercial fishing, and non-resident
hunting and big game guiding are eliminated.

Example: The Prince William Sound commercial
fishery may need to bhe restricted or even closed
if necessary to accommodate the dip net fishery in
the Copper River.

Example: The Tenai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing"™ by gill net must

be allowed in large areas of Cook Inlet closed in
recent years.

If the boards cannot protect fishing and hunting by
rural Alaska residents under the state statutes, non-
compliauce with ANILCA could mandate some federal ac-
tion.



Honorable Dill Sheffield itlurch 6, 1935
Governor . Page 3
Thru: John Shively, Chief of Snaff

366-375-11b

I1l1. necessity for Governor®s Briefing

A aecision is required from che Governor on vhecher che
scace should proceec under che statutes as iInterpreted by che
courc in. ilacison, or whether an amendment Co che scace statutes
should be sought co return che regulatory authority che boards
exorcised before this court decision.

V. Background

A. Prs-lladir.on: The state"s posrcion o: the Alaska statu-
tory ana regulatory framework before this court deci-
sion was:

The legislature iIn 1973 intended to protect fish-
ing and hunting by individuals who reside in rural
areas ar.d communities in which the taking or Tfish
stocks and game populations fcr personal ana fam-
i1ly consumption is a significant part of cne iocal
economy.

The eight criteria developed by the joint boards
correctly 1identified subsistence uses in rural
areas and communities.

3. Fishing by net for personal use by people from
other areas of the state could be accommodated
through che personal use fishing category estab-
lishea by the Board of Fisheries i1n regulation.

4. Personal use fishing did no1 have a priority over
sport fishing ana commercial fishing.
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Governor Tage 4
Thru: John Shively, Chief cf Staff
366-375-85

3. ilacison: The court held with r

. egard to che statutory
ana regulatory framework in Alaska:

The legislature in 1978 did not intend that sub-
sistence uses were tc be limited to hunting and
fishing by rural Alaska residents

The legislature in 1973 aid not intend subsistence
uses to be identified in terns cf the uses of an
area or ccrjrunity.

Conversely, the legislature rn 1978 did not intend
a "granufather" rights, limited entry-type system
to control eligibility for subsistence.

4, The legislature in 1978 intended that subsistence
uses could be restricted only if it is necessary
fur sustained vyield purposes and if non-subsis-

tence uses -- sport and commercial fishing, and by
analogy, non-state-resident and trophy hunting",
and big game guiding -- have already been elim-
inated.

If a situation requires restriction of subsistence
uses, distinctions among subsistence users will be
based on the three criteria contained in the stat-
ute: customary and direct dependence on the re-
source, local residency, and availability of al-
ternative resources.
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Governor
John Shivelv, Chi:."! or Staff
366-375-Go

Thru:

e 3

neitvane uawi

A.

State law: Because the court ruled on statutory con-
struction. and legislative intent alone, without reach-
ing any constitutional issues, the legislature nay aci
on this issue.

/ecerai law:

The Alaska national Interest Lancs Conservation
Act allows the state to continue exercising its
traditional management prerogatives on all land
and water in Alaska if the state in a law of gen-
eral applicability provides, among other things,
the definition of subsistence uses contained ir.
il Li_CA .

a. AhILCA defines subsistence uses as uses
fish and game by rural nlaska resicents.

b. It is unclear precisely what federal manage-
ment would entail, buc it has been arguea
that ail navigable waters would be included,
and that possibly some state lands would be
included if migratory species were involved.

The Marine Mammal Protection Act also requires
that if the state is to resume management, state
law must define subsistence uses as uses of fish
and game oy rural Alaska residents.



Honorable Bill Sheffield March 6, 1565
Governor rage o
Thru: John Shively, Chief of Staff
366-575-35
V1. Alternatives

A. Implement the current statutes as iInterpreted by the

court. Consequences:

A~1 hunting ar.d all net fishing for personal use
by ail Alaskans 1i1s now defined as ''subsistence
uses,” which must be authorized unless the re-
source will be harmed, and which must be giver, a
priority over sport and commercial uses.

As participation increases In a subsistence TfTish-
ery, sport and commercial Tishing must be closed
before subsistence rishing can be restricteu.
(For example, theoretically the Prince William
Sound commercial Tfishery could be closed because
eof an increase 1In ''subsistence Tishing” 1iIn the
Copper River.)

3. Similarly, all commercial big game guiding and all
non-state-resident and trophy hunting would have
to be eliminated before subsistence hunting by
Alaska residents could be restricted.

Subsistence Tfishing would probably have to be au-
thorized any place iIn the state where it had been
authorized in the past, unless the resource would
be harmed. (For example, Madison could require
areas iIn Cook Inlet closed to subsistence TfTishing
for years to reopen, possibly affecting the Kenai
River and Susitna drainage sport fTisheries.)
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Governor

Page 7

hru: John Shively, Chief or Staff

66-375-35

5.

Assuming non-compliance with niJILCA, the following
could result:

a. Federal management of some kind on ail feder-
al lands ana possibly all navigable waters of
the state could be asserted by the Department
of Interior, or sought through judicial ac-

tion.

b. One million dollars iIn matching federal funds
authorized by AIIILCA would be Ilost to the
state.

It would not be possible for the state to resume
marine mammal management.

/mend the current statutes to return the regulatory
authority that the boards exercised before hadison.
Consequences:

1.

By 1inserting the words "rural Alaska residents."
into the definition of subsistence uses, the scope
of uses qualifying for the protection ana priority
of the subsistence law would be narrowed.

By 1inserting the words "rural Alaska residents”
into the definition of subsistence uses, compli-
ance with AINLCA could be assured.

By establishing the personal use TfTishing category
in statute, harvest opportunities for people who
do not qualify for subsistence uses couiu be pro-
tected, without giving these uses a priority over
sport and commercial fishing.



MEMORANDUM State of Alaska

T0: Don Collinsworth, Commissioner DATE: March 3, 1983
Deoartment of Fish and Game
FILENO: 166-423-33

TELEPHONE NO:
FROM:  Norman C. Gorsuch SIBJECT:  Relative resource
Attorney Getrrsl shortage activating
i the priority in the
By: Larri 1. Spengler subsistence law

Assistant Attorney General
Natural Resources-Anchorage

During the meeting of the Joint Boards of Fisheries and
Game which began iIn Anchorage on November 30, 1982, several board
members requested clarification regarding how and when a prioritv
applies under the subsistence law. Under AS 16.05.251(b) and
.255(b), the priority becomes active only when a relative
resource shortage occurs, caused, Tor example, by 1iIncrease In
competition or decrease 1In harvestable surplus. The following
diagram might aid in applying the subsistence law.

Relative abundance Board action Priority status
of resource

1. No shortage” Regulations allowable Subsistence uses
(for example, setting must be allowed,
areas and seasons) but priority

inactive; other
uses may be
allowed

2. Shortage* Restrictions necessary Subsistence uses
must be allowed,
with a priority
over other uses

which are
allowed
3. Greater Further restrictions Only subsistence
Shortage* necessarv uses are

allowed, with
priority distin-
guishing among
subsistence
users.

02-001A . 10/701
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4. Critical Total closure No uses nay be
Shortage* necessary allowed

* Shortage means relative resource shortage, when restrictions
on non-subsistence wuses must be 1mposed because harvest
competition among user groups or decline iIn numbers of fish or
game would jeopardize sustained vyield of the resource or
subsistence uses of the resource.

The diagram is based uocn the Tfirst sentence of AS
16.05.251(b) and 255(b):

The 3oard . . . shall adopt regulations
permitting . . . subsistence uses unless

such regulations will jeopardize . . . the
sustained yield. .

Part 1 of the diagram reflects that when there 1iIs no
relative shortage of fish or game, the boards are reauired by
these statutes to allow opportunities for subsistence uses and
may under AS 16.05.251(a) and .255(a) allow opportunities fcr
non-subsistence uses. Subsistence uses are 1identified by the
eight criteria which the boards established in 5 AAC 99.010(b).
In a non-shortage situation the priority iIs not active under
state law, nor under the federal Alaska National Interest Lands
Conservation Act, Title VIII (ANILCA). The ANILCA provision,
which parallels AS 16.05.251(b) and 255(b) 1s 8804. Regarding
that provision, the Senate committee report states:

IT a particular fish or wildlife population -
in a particular area is sufficient* to sustain a
harvest by all persons engaged iIn subsistence and
other uses, the implementation of restrictions on
taking set forth *in this section need not be
imposed by the state rulemaking authority.

S.Rep.No. 413, 96th Cong., 1st Sess. 269 (1979).

As with other uses, regulation of subsistence uses even
when there 1i1s no relative shortage is authorized. Regulations
should be struecured to provide opportunities for customary and
traditional uses (for example, thro“ugh the setting of areas and
seasons); unconstrained harvests’ were not contemplated by the
legislature. Indeed, regulation of subsistence use"s on a case by
case basis has been and i1s part of sound resource management, and
was expected by the legislature. For example, the introduction
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to Alaska®s subsistence law, SLA 1978, Chapter 151, Section 1,
states chat beneficial use of Alaska®"s fish and game resources by
all state residents ‘'should be carefully monitored ana
regulated . . . The Board of Fisheries has adopted
regulations called '"subsistence fishing regulations.” The 3oard
of Game has generally regulated subsistence wuses without
designating the regulations as 'subsistence regulations." The
fact that subsistence uses ar@ to be allowed by the boards dees
not amount to a guarantee that each participant will achieve a
particular harvest. Pvather, it iIs the opportunity to engage 1In
customary and traditional uses which 1is assured, as long as
sustained yield of the resource is not thereby jeopardized. 5
AAC 99.010(c)-

Part 2 of che diragram iIs based upon the second sentence
of AS 16.05.251(b) and 255(b):

Whenever 1t iIs necessary to restrict the taking
.. to assure the . . . sustained yield ... or
. the continuation of subsistence uses of such
resources, subsistence use shall be the priority
use.

IT increase iIn competition or decrease 1In harvescabla
surplus result in a relative resource shortage, restriction of
some harvest opportunities may be necessary, and, i1f so, the
priority for subsistence uses comes into play. The boards can
use any of the many management options available to them 1iIn
imposing the needed restrictions on non-subsistence uses and In
continuing to regulate subsistence uses In a way that protects
the opportunity for subsistence harvests. For example, seasons
could be altered, “or the use of aircraft prohibited. OFf course,
in extreme cases the option of precluding non-subsistence
harvests remains available.

Part 3 of the diagram is based upon the third sentence
of AS 10.05.251(b) and 255(b):

If further restriction 1Is necessary, the board
shall establish restrictions and limitations on

and priorities for these consumptive uses on the
basis of the following criteria:

(@D customary and direct dependence upon che
resource as the mainstay of onels' livelihood;

(@ local residenc37; and

(3 availability of alternative resources.
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A more serious resource shortage resulting from greater
increase 1in competition or decrease in harvestable surplus may
require still further restriction of harvest opportunities. I f
so, subsistence uses will be the last to be precluded. At the
point that only subsistence uses remain, the criteria listed in
the statute would form a basis for distributing the allowable
harvest among subsistence users. This 1is the only point at which
the boards may make distinctions among users based upon their
individual characteristics, rather than distinguishing among uses
by examining the characteristics of those uses.

Part 4 of the diagram reflects the underlying constitu—
tional and statutory mandate that sustained yield 1is always the
paramount concern. Alaska Constitution, Article VIII, Section 4;
AS 16.05 .251(b) and .255(b). IfT the status of a fish or game
resource 1is such that maintenance of sustained yield requires
c?7t %II harvest cease, no use (including subsistence) may be
allowed.

tfe hope this, diagram and explanation clarify that under
the subsistence law, the priority becomes active only in times cf
relative resource shortage.
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Honorable Bill Sheffield
Governor

FROM: ITonr.an C. Gorsuch
«.ccorney General

RE: Attached bill regarding the

taking of fish ana gatie for

subsistence and personal use

Cur file: 277-176-05

Attached 1if, a bill regarding the taking of fish and
gat.e for subsistence end personal use. It was requested in or—
der to return to the Boards of Fisheries and Came the regulatory
authority chop had exercised before Madison v. Alaska Batartrent
cf Fish and Gat.e, Supreme Court Onin. L. 191 1 (Alaska, Febru-
TzrTTT, TTbTT.-m

This bill vculd allow the boards to continue imple—
menting the law as they had before Madison. by (1) specifying
that subsistence uses ara customary and traditional uses cf fish
and game by rural Alaska residents, and (2) statutorily estab—
lishing personal use fishing as a means for the Board of Fisher—
ies to provide access to fish by nets or other means for person—
al use for Alaskans throughout the state. The combination of
these two amendments would return fish and game regulatory au-—
thority to its pre-Hadisc-n status.

A craft transmittal Iletter tc the legislature, ex—
plaining the bill in more detail, 1is also attached.

NCG:LIS:dim
cc w/er.c.: Honorable Don Collinsworth

Commissioner
Department of Fish and Game



r/\/\

Under the authoricy cf art. 111, tec. ™, of the Alaska
Constitution, 1 an transmitting a bill regarding the tak—
ing of fish and game for subsistence and personal uses.
The purpose of this bill is to amend AS 16 to delegate to
the Alaska Board ct Fisheries and "Alaska Beard of Came the
same authority to regulate the taking of fish stocks and
game populations that the beards exercised before the re—
cent decision of the A.laska Supreme Court in Madison v.
.Alaska Department of Fish and G~me, Supreme Court Op-in.

No. 2911 (February 22, 19S5).

The bill does so in two ways. First, the bill would amend
AS 16.05.940(23) to limit the 1identification of "subsis—
tence usas"™ cf fish stocks and game populations to hunting
and fishing for personal and family consumption and relat—
ed uses by residents of rural communities or rural areas,
where the taking of fish and game for such uses is a sig—
nificant part of the economy of the community or area.
This change recognizes that in rural Alaska the taking of
fish and wildlife is essential to the health, safety, and
general welfare of Alaskans domiciled in many of the rural
communities sr.d rural areas of our state and to the econ-—
omy of the community or. arta in which they reside. As the
Alaska Department or Fish and Game has determined from its

research on this subject:



Alaska 1is characterised by a diversicy of
sccicsccr.cnic sysceir.s and pattrams cf re—
source use. I :ieenzsclear that the

economic and social stability o: many com—
munities dauer.c upon access to and utili-—
zation of renewable fish and wildlife re—
sources. Disruptions of the relationships

between the community and the resource; base
stay affect the viability of these ways of
life.

Alaska Department cf Fish and Game, Division of Subsis—
tence, Resource Use and Scciceccr.oric Systems: Case Stud-—
ies or Fishinz and Hunting ir. 2k~r Communities , techni—

cal cater No. 61, 271 (1983).

Second, the bill wcula establish a statutorv definition cf
the term rerscnai use irisains” (crcuosea AS 16.05.-
940(28)). The Alaska Fcarc ct Fisheries has alreacv es-

tablished this category by regulation. This category cf

harvest,though not subsistence tishing, is important to
nraska residents. After the board has identified the
"subsistence wuses,” if any, of particular fish stocks,

AS 16.05.940(28) and the amendment tc AS 16.05.25t(a)(6)
and addition of AS 16.05.251 (a) (12), 1in sec. 2 of the
bill, would authorise the beard <co adopt regulations
allocating access to those stocks for the purposes of
personal use, sport, and commercial fishing in a fair and
reasonable manner consistent with 1its constitutional

responsibility to adopt regulations to use, develop, and



conserve fish stocks for the maximum. benefit cf ail
Alaskans.

As pr;biously mentioned, this legislation is intended only
to provide the boards the same regulatory authority which
they exercised before Madison v. Alaska Department cf fish
ar.a Game. Consequently, 1 urge your expeditious conside—
ration of this bill, since 1its enactment is essential to
provide the boaras sufficient regulatory flexibility to
ensure that Alaskans are provided fair and reasonable
access to our fish stocks and game populations. Enactment
will also ensure that the State of Alaska remains in com—
pliance with the provisions cf Title VIII of the Alaska
national Interest Lands Conservation Act and, consequent—
ly, retains full authority to regulate the taking of fish

and game on all land and in all water of the state.

Sincerely,

3ilL Sheffield
Governor
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Introduced: 3/13/85
Referred: State Affairs, Resources,
Judiciary and Finance

Irt.fcrfe.l In *e5 < |,
N #
BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL-NO. 231 ( /fessd o/// -2-35)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the taking of fish and game for
subsistence and personal use; and providing Tfor an
effective date."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that
(1) the taking of fish stocks and game populations for
personal and family consumption and related uses is essential to the
health, safety, and general welfare of Alaskans domiciled in rural
communities or rural areas in which the taking of fish and game for
such uses is a significant part of the economy of the community or
area; and
(2) the taking of fish stocks and game populations for
personal, sport, and commercial uses is also of economic and recre-
ational importance to Alaskans who reside anywhere in the state.
* Sec. 2. AS 16.05.251(a) is amended to read:

(@) The Board of Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) for

(1) setting apart fish reserve areas, refuges and sanctu-
aries in the waters of the state over which it has jJjurisdiction,
subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for the
taking of Tfish;

(3) setting quotas, bag limits, harvest levels, and sex and
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size limitations on the taking of fish;

(4) establishing the means and methods employed in the
pursuit, capture and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, personal
use TFTish, or predators or other categories essential for regulatory
purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis-
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses-
sion, transport, or release of native or exotic fish cr their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits and registrations and the trans-
fer of permits and registrations between registration areas is al-
lowed; however, this paragraph does not apply to permits 1issued or
transferred under AS 16.43"

(12) personal use fishing.

Sec. 3. AS 16.05.940(23) 1is amended to read:

(23) ‘'"subsistence uses" means the customary and traditional

uses by rural [IN] Alaska residents of wild, renewable resources for

direct personal or Tfamily consumption as food, shelter, fuel,
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clothing, tools, or transportation, for the making and selling of
handicraft articles out of nonedible by-products of fish and wildlife
resources taken for personal or family consumption, and for the cus-
tomary trade, barter, or sharing for personal or family consumption;
for the purposes of this paragraph, "family"™ means all persons related
by blood, marriage, or adoption, and any person living within the
household on a permanent basis;
Sec. 4. AS 16.05.940 is amended by adding a new paragraph to read:
(28) "personal use fishing" means the taking, fishing for,
or possession of finfish, shellfish, or other fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fish wheel, long line, or other similar means
defined by the Board of Fisheries.

Sec. 5. This Act takes effect immediately in accordance with AS 01.-

10.070(c) -
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§ 16.05.250 Fish and Game § 16.05.251

Sec. 16.05.250. Regulations. [Repealed, 8 40 ch 206 SLA 1975.]

Sec. 16.05.251. Regulations of the Board of Fisheries, (a) The
Board of Fisheries may adopt regulations it considers advisable in
accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and sanctuaries in the
waters of the state over which it has jurisdiction, subject to the
approval ofthe legislature;

(2) establishing open and closed seasons and areas for the taking of
fish:

(3) setting quotas and bag limits on the taking of fish;

(4) establishing the means and methods employed in the pursuit,
capture and transport of fish;

(5) establishing marking and identification requirements for means
used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish or predators or other
categories essential for regulatory purposes;

(7) engaging in biological research, watershed and habitat improve-
ment, fish management, protection, propagation and stocking;

(8) investigating and determining the extent and effect of disease,
predation, and competition among fish in the state, exercising control
measures considered necessary to the resources of the state;

(9) entering into cooperative agreements with educational institu-
tions and state, federal, or other agencies to promote fish research,
management, education and information and to train persons for fish
management;

(10) prohibiting and regulating the live capture, possession,
transport, or release of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and methods of harvest for
aquatic plants;

(12) establishing the times and dates during which the issuance of
fishing licenses, permits and registrations and the transfer of permits
and registrations between registration areas is allowed; however, this
paragraph does not apply to permits issued or transferred under AS
16.43

(b) The Board of Fisheries shall adopt regulations in accordance
with the Administrative Procedure Act (AS 44.62) permitting the
taking of fish for subsistence uses unless the board determines, in
accordance with the Administrative Procedure Act, that adoption of
the regulations will jeopardize or interfere with the maintenance of
fish stocks on a sustained-yield basis. Whenever it is necessary to
restrict the taking of fish to assure the maintenance of fish stocks on
a sustained-yield basis, or to assure the continuation of subsistence
uses of such resources, subsistence use shall be the priority use. If
further restriction is necessary, the board shall establish restrictions
and limitations on and priorities for these consumptive uses on the
basis of the following criteria:
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8§ 16.06.253

Alaska Statutes

8 16.06.253

(1) customary and direct dependence upon the resource as the

mainstay of one’s livelihood;
(2) local residency; and

(3) availability ofalternative resources. (8 3 ch 206 SLA 1975; am
§ 2ch 218 SLA 1976; am § 4 ch 151 SLA 1978; am §§8 1,2 ch 110 SLA

1980)

Cross references. — For restriction on
maximum area of land that may be closed
to multiple uses without an act of the state
legislature, see AS 38.05.300(a).

For validity of regulations of former
Board of Fish and Game, see sec. 41, ch.
206, SLA 1975 in the Temporary and Spe-
cial Acts.

Effect of amendments. — The 1980
amendment inserted "disease” near the
middle of paragraph (8) of subsection (a),
and inserted "and regulating” near the
g)sginning of paragraph (10) of subsection

Editor's notes. — As to legislative
intent, see 8 1, ch. 151, SLA 1978, in th
1978 Temporary and Special Acts and
Resolves.

Legislative history reports. — For
report on ch. 151, SLA 1978 (HB 960), see
1978 House Journal, p. 1154.

Opinions of attorney general. — For
discussion of compatibility of state
subsistence-u3e law with federal stan-
dards as set forth in Alaska National
Interest Lands Conservation Act (16
U.S.C. § 3115 et seq.), see 1981 Op. Att'y
Gen. No. 11

NOTES TO DECISIONS

The Board of Fisheries has the
power to make decisions affecting the
utilization of fishery resources. Kenai
Peninsula Fisherman's Coop. Ass'n v.

State, Sup. Ct. Op. No. 2358 (File No.
5072), 628 P.2d 897 (1981).
Differential treatment not

prohibited. — While Alaska Const., art.
VII1, § 15, does prohibit granting monop-
oly fishing rights, that section was not
meant to prohibit differential treatment
by the Board of Fisheries of such diverse
user groups as commercial, sports, and
subsistence fishermen. Kenai Peninsula
Fisherman’s Coop. Ass'n v. State, Sup. Ct.
Op. No. 2358 (File No. 5072), 628 P.2d 897
(1981).

Establishment of use priorities. —
While the Board of Fisheries did have the
authority to establish priorities of use be-
tween recreational and commercial
fisheries of the salmon stocks in the Upper
Cook Inlet, the policy and option estab-
lishing these priorities were regulations
which should have been adopted pursuant
to the provisions of the Administrative
Procedure Act, AS 44.62.010 — 44.62.650.
Kenai Peninsula Fisherman’s Coop. Ass'n
v. State, Sup. Ct. Op. No. 2358 (File No.
5072), 628 P.2d 897(1981).

Cited in Reynalds v. State. Ct. App. Op.
No. 182 (File No. 6432), 655 P.2d 1313
(1982).

Sec. 16.05.253. Operation of stationary fishing gear, (a) The
Board of Fisheries may require a person who holds a limited entry
permit or an interim-use permit under AS 16.43 to be physically
present at a beach or riparian fishing site during the operation of net
gearorotherstationary fishing gear at the site, exceptwhen the permit
holder is at or traveling to or from the location of

(1)a sale of fish caught in the gear; or

(2) other stationary gear of the permit holder.

(b) For purposes of this section, "fishing site” means fishing site as
defined by the Board of Fisheries and includes any structure used for
providing shelter in support of the operation of the net gear or other
stationary fishing gear. (§ 1ch 94 SLA 1982; am § 1ch 19 SLA 1983)



8§ 16.06.2%b6 Fish and Game 8§ 16.06.2b

Effect of amendments. — The 1983 guage subsection (a) and added subsection
amendment rewrote the existing language (D).
of this section and designated that lan-

Sec. 16.05.255. Regulations ofthe Board ofGame, (a) The Board
of Game may adopt regulations it considers advisable in accordance
with the Administrative Procedure Act (AS 44.62) for

(1) setting apart game reserve areas, refuges and sanctuaries in the
waters oron the lands ofthe state overwhich it hasjurisdiction, subject
to the approval of the legislature;

(2) establishing open and closed seasons and areas for the taking of
game;

(3) establishing the means and methods employed in the pursuit,
capture and transport of game;

(4) setting quotas and bag limits on the taking of game;

(5) classifying game as game birds, song birds, big game animals, fur
bearing animals, predators or other categories;

(6) investigating and determining the extent and effect of predation
and competition among game in the state, exercising control measures
considered necessary to the resources of the state and designating
game management units or parts ofgame management units in which
bounties for predatory animals shall be paid;

(7) engaging in biological research, watershed and habitat improve-
ment, and game management, protection, propagation and stocking;

(8) entering into cooperative agreements with educational institu-
tions and state, federal, or other agencies to promote game research,
management, education, and information and to train persons forgame
management;

(9) prohibiting the live capture, possession, transport, or release of
native or exotic game or their eggs;

(10) establishing the times and dates during which the issuance of
game licenses, permits and registrations and the transfer of permits
and registrations between registration areas and game management
units or subunits is allowed.

(b)  The Board of Game shall adopt regulations in accordance with
the Administrative Procedure Act (AS 44.62) permitting the taking of
game for subsistence uses unless the board determines, in accordance
with the Administrative Procedure Act, that adoption of the regu-
lations will jeopardize or interfere with the maintenance of game
resources on a sustained-yield basis. Whenever it is necessary to
restrict the taking of game to assure the maintenance of game
resources on a sustained-yield basis, or to assure the continuation of
subsistence uses ofsuch resources, subsistence use shall be the priority
use. If further restriction is necessary, the board shall establish restric-
tions and limitations on and priorities for these consumptive uses on
the basis of the following criteria:
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Alaska Statutes

8 16.06.57

(1) customary and direct dependence upon the resource as the

mainstay of one’s livelihood;
(2) local residency; and

(3) availahility of alternative resources. (§ 3 ch 206 SLA 1975; am

§ 5ch 151 SLA 1978)

Cross references. — For validity of
regulations of former Board of Fish and
Game, secsec. 41, ch. 206, SLA 1975ir. the
Temporary and Special Acts.

Editor's notes. — For legislative
intent, see 8§ 1, ch. 151, SLA 1978, in the
1978 Temporary and Special Acts and
Resolves.

Legislative history reports. — For
report on ch. 151, SLA 1978 (HB 960), see
1978 House Journal, p. 1154.

Opinions of attorney general. — Nei-
ther the Board of Game nor the Deoart-
ment of Fish and Game has jurisdiction

over domestic animals. August 29, 1979,
Op. Attly Gen.

Permitting authority over live game,
that is, nondomestic animals, rests with
the Board of Game as implemented by the
Department of Fish and Game. August 29,
1979, Op. Att'y Gen.

For discussion of compatibility of state
subsistence-use law with federal stan-
dards as set forth in Alaska National
Interest Lands Conservation Act (16
US.C. § 3115 et seq.), see 1981 Op. Atty
Gen. No. 1L

NOTES TO DECISIONS

Establishment of quotas must be in
accordance with the Administrative
Procedure Act (AS 44.62). State v.
Tanana Valley Sportsmen’'s Ass'n, Sup. Ct.
Op. No. 1716 (File No. 3433), 583 P.2d 854
(1978).

Applied in Gottardi v. State, Sup. Ct.
Op. No. 2154 (File No. 4436), 615 P.2d 626
(1980). Y

Sec. 16.05.256. Nonresident and nonresident alien permits.
Whenever it is necessary to restrict the taking ofbig game so that the
opportunity for Alaska residents to take big game can be reasonably
satisfied in accordance with sustained yield principles, the Board of
Game may, through a permit system, limit the taking of big game by
nonresidents and nonresident aliens to accomplish that purpose. (§ 3
ch 74 SLA 1982)

Sec. 16.05.257. Subsistence hunting regulations, (a) The Board
ofGame, atitsregularly scheduled annual meeting and other meetings
held under authority of AS 16.05.300(a), shall consider and may adopt
regulations providing for subsistence hunting in a game management
unit or subunit or a portion of a unit or subunit upon

(1) recommendation ofthe department, based on biological evidence;

(2) the recommendation of the active local advisory committees for
that game management unit or subunit or a portion of a unit or
subunit;

(3) the written petition of not less than 100 interested residents of
that game management unit or subunit; or

(4) the written petition of not less than 25 interested residents ofan
area which is requested for establishment as a subsistence area within
a game management unit or subunit.
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(b) The regulations may include but are not limited to the following:

(1) the establishment of subsistence hunting areas;

(2) the regulation of transportation methods and means to protect
subsistence hunting within subsistence hunting areas, including the
prohibition or limitation of pack animals, mechanized vehicles and
aircraft, other than watercraft or wheeled vehicles operating on a road
maintained by public funds;

(3) the establishment ofopen and closed seasons and areas to protect
subsistence hunting;

(4) the limitation of hunting to only one sex of the animal.

(c) Regulations may not be adopted by the Board of Game under (a),
(b) or (f) of this section unless, in addition to the requirements of AS
44.62.180 — 44.62.290, the department

(1) holds public hearings, after reasonable notice, at least 30 days
before the meeting at which the regulation is to be adopted, with at
least one of the hearings being held in close proximity to the area
potentially affected;

(2) presents atthe hearings the information provided for in (e) ofthis
section;

(3) makes the information provided forin (e) ofthis section available
to the appropriate advisory committees and to petitioners if con-
sideration of adoption ofregulations was prompted by petitions under
(a)(3) or (4) of this section; comments shall be received by the board
until 10 days before any adoption of regulations.

(d) A petition submitted under (a)(3) — (4) ofthis section shall con-
tain a complete description ofthe area requested as a subsistence area
and a specification ofthe species within the area considered necessary
for subsistence use. A petition or recommendation made under (a)(2),
(3) or (4) ofthis section must be filed with the department at least 75
days before the meeting of the board at which the petition or recom-
mendation is to be considered.

(e) The department shall investigate, by collecting existing data,
and, when necessary, conducting new studies, every petition or recom-
mendation made under (a)(2), (3) or (4) of this section to the extent
practicable within the time available and provide the following infor-
mation:

(1) the concentration ofthe species to be affected and carrying capac-
ity of the area to be affected,;

(2) the current hunting practices in the area, including numbers of
animals taken and by what methods and means and whether the take
is subsistence or recreational;

(3) the dependence of persons in the area for subsistence use of a
species;

(4) the population trends of the affected fish and game in the area;

(5) whether the affected fish and game population is able to support
a nonsubsistence harvest; and
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8§ 16.06.57 Alaska Statutes

(6) other information considered necessary by the
subsistence hunting and fishing.

(f) The Board of Game at any time may review and change the
boundaries of a subsistence area upon

(1) the recommendation of the department, based on biological evi-
dence;

(2) the written petition of not less than 25 interested residents of
that area; or

(3) the majority vote ofthe active local advisory committees for that
area.

(g) The department shall submit a report to the legislature during
the first 10 days ofeach legislative session beginning after January 1,
1977. The report shall include, but is not limited to, a listing of the
specific subsistence areas established or modified during the preceding
year and the species subject to subsistence use within those areas

(h) In this section

(1) "subsistence hunting” means the taking pgame animals by a
state resident for subsistence uses by means defined by the Board of
Game;

(2) "subsistence hunting area” means an area in which only
subsistence hunting of the affected species is permitted and which is
managed for maximum food potential.

(i) The Board ofGame may not make a decision denying, creating or
changing a subsistence hunting area unless the decision is based on
specific written findings of fact regarding all the information provided
in accordance with (e) ofthis section. (§ 1ch 199 SLA 1975; am § 2 ch

8 16.06.57

lection of

269 SLA 1976; am 8§ 6-12 ch 151

Editor’s motes. — As 1o the section of
sussistace huting and fishirg, refered

 In @) of this sttim, e the editar’s
rote AS 16.06.000.

For N, s= 8§ 1, d. 151,
SLA 1978, inthe 1978 Temporary and Spe-

SLA 1978)

aal Acts and Resolves.

Legislative history rgports. — For
rgorton dh. 19, SLA 1975 <SCSHB 339
am 9, se 1975 House Joural, p. 73.

For rgport on ch. 151, SLA 1978 (HB
), 5= 1978 House Jourral, p. 1154,

NOTES TO DECISIONS

Regulations adopted under this sec-
tion must be in accordance with the
Administrative Procedure Act (AS
M. State v. Tanana \Val
rtsmens Assth, Sp. Ct. Op. No. 1716

leNo. 3A433), 583 P.2d 84 (19/)-

Whi le thisssction, which authorizes the
Board of Game M adypt regulatias
providing for susistece huntiing, does
notgoeck lyrefartothe Adninistrative
Procedure Act (AS 4.689), it cler
thet it Eﬁymm fi]’lh an acdgmal

Ioose i atias may
r%jlgated. Statereg\];I Tananay\/aﬁeg/_

rtstens Assh. Sp. Ot (p. No. 1716
Z’? leNo. 36), 58385321859)(1978]_

Issuance ofpenmtsbﬁ;aéj on vertal
instructions o agents i r.
— The |ssmofpermﬁs1irﬁenlglﬁgreigof
caribou in certain gecified aress of tte
state based on \vertal irstructios o tre
permit agerts as o tre need of irdivid el
gplicants does ot corform © recpire-
ments of the Adninistrative Procecure
Act (AS 44.6)). State v. Tanana Valley

"s Assh, Sp. CE (p. No. 1716

Sportsen
HleNo. #33). 583 P.2d 854 (198).
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(b) A person may not knowingly disturb, injure, or destroy a notice,
signboard, seal, tag, aircraft, boat, vessel, automobile, paraphernalia,
equipment, building or other improvement or property of the depart-
ment used in the administration or enforcement of this title except AS
16.51 and AS 16.52, or a poster or notice to the public concerning the
provisions of this title except AS 16.51 and AS 16.52, or a regulation
adopted under this title except AS 16.51 and AS 16.52, or a marker
indicating the boundary ofan area closed to hunting, trapping, fishing
or other special use under this title except AS 16.51 and AS 16.52. A
person may not knowingly destroy, remove, tamper with, or imitate a
seal or tag issued or used by the department or attached under its
authority to a skin, portion, or specimen offish or game, or other article
for the purpose of identification or authentication in accordance with
this title except AS 16.51 and AS 16.52 or a regulation adopted under
this title except AS 16.51 and AS 16.52.

(c) A person may not import, possess, transport or release in the
state live venomous reptiles, live venomous reptile eggs, live venomous
insects, or live venomous insect eggs, except in accordance with the
terms ofa permit issued under (d) ofthis section. This prohibition does
notapply to bees as defined in AS 03.47.040. A person who violates this
subsection is guilty ofa misdemeanor and may be cited as setoutin AS
16.05.165.

(d) A permit required under (c) of this section may be granted only
if, in the determination of the commissioner, the applicant demon-
strates a valid educational purpose for seeking the permit. A valid
educational purpose includes display in educational institutions and in
z00s. (8§ 28 art1 ch 94 SLA 1959; am § 3 ch 110 SLA 1970; am 8§ 20,
21 ch 132 SLA 1984)

Effect of anendments. — The 1984 section () and added subsectios @ and
arendrent, effectiveduly 3,1934, alsti-  @). The amendment also made a minor
tuted "'AS 16.06 — AS 16.40”° for "this punctiation insrtion in slssction @
g;%nter" in o placss In Ussction @  andaminorword irsrtian inthe firstsen-

"this titke exxgpt AS 1651 and AS  tece of subsection @.
16.57” o " this dhgpter’” throughout su>

NOTES TO DECISIONS

Cited in Guidrv v. State, Sp. Ct. (.
%741 Gk No. 65, P

Sec. 16.05.925. Penalty for violations. A person who violates AS
16.05.920, or a regulation adopted under this chapter or AS 16.20, is
guilty of a class A misdemeanor. However, a person who violates a
regulation adopted under this chapter for the regulation of commercial
fisheries is subjectto the penalties set outin AS 16.05.720. € 22 ch 132
SLA 1984)

a



< 16.06.90 Alaska Statutes Supplement 8§ 16.06.940

Effective dates. — Sction ), dh. 12, duly 3, 194, in acoortance with AS
SLA 1984, makes this sectin effedtive  (QL10.QI0©)-

Sec. 16.05.930. Exempted activities, (a) This chapter does not
prevent the collection or exportation of fish and game, a part offish or
game or a nest or egg of a bird for scientific or educational purposes,
or for propagation or exhibition purposes under a permit which the
department may issue and prescribe the terms thereof.

(b) This chapter does not prohibit a person from taking fish or game
during the closed season, in case of dire emergency, as defined by
regulation adopted by the appropi.ate board.

(c) AS 16.05.920 does not prohibit rearing and sale of fish from
private ponds, the raising of wild animals in captivity for food or the
raising of game birds for the purpose ofrecreational hunting on game
hunting preserves, under regulations adopted by the appropriate
board. In this subsection, "animals” includes all animal life, including
insects and bugs.

(d) Nondomestic animals of any species may not be transferred or
transported from the state under (a) ofthis section unless approved by
the Board of Game in regular or special meeting. Animals transferred
or transported under (a) of this section shall be animals that are
certified by the department to be surplus and unnecessary to the
sustained yield management of the resource. Each application for a
permit under (a) of this section shall be accompanied by a statement
prepared by the Department ofFish and Game examining the probable
environmental impact of the action.

(e) This chapter does not prevent, the traditional barter of fish and
game taken by subsistence hunting or fishing, except thatthe commis-
sioner may prohibit the barter of subsistence-taken fish and game by
regulation, emergency or otherwise, if a determination on the record is
made that the barter isresulting in a waste ofthe resource, damage to
fish stocks or game populations, or circumvention of fish or game
management programs.

(f) A permit may rot be required for possessing, importing or
exporting mink and fox for fur farming purposes. (§ 28 artlch 94 SLA
1959; am § 1ch 7 SLA 1972; am § 2 ch 104 SLA 1972; am § 4 ch 82
SLA 1974; am 8§ 16,17 ch 206 SLA 1975; am § 1ch 20 SLA 1976; am
§ 13 ch 151 SLA 1978; am § 4 ch 23 SLA 1983; am § 23 ch 132 SLA
1984)

Effect of amendments. — The 1984 fast satence and added the second sa-
arendrent, effectineduly 3,194, inab- tate.
sctian ©, made a word correction in the

Sec. 16.05.940. Definitions. In AS 16.05 — AS 16.40

(1)  "aquatic plant” means any species ofplant, excluding the rushes,
sedges and true grasses, growing in a marine aquatic or intertidal
habitat;
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8§ 16.05.940 Fish and Game § 16.05.940

(2) "barter” means the exchange or trade of fish or game, or their
parts, taken for subsistence uses

(A) for other fish or game or their parts; or

(B) for other food or for nonedible items other than money if the
exchange is of a limitea and noncommercial nature;

(3) "a board” means either the Board of Fisheries cr the Board of
Game;

(4) "commercial fisherman” means an individual who fishes com-
. mercially for, takes, or attempts to take fish, shellfish, or other fishery
resources of the state by any means, and includes every individual
aboard a boat operated for fishing purposes who participates directly or
indirectly in the talcing ofthese raw fishery products, whether partici-
pation is on shares or as an employee or otherwise; however, this
definition does not apply to anyone aboard a licensed vessel as a visitor
or guest who does not directly or indirectly participate in the taking;
and the term "commercial fisherman” includes the crews oftenders or
other floating craft used in transporting fish;

(5) "commercial fishing” means the talcing, fishing for, or possession
offish, shellfish, or other fishery resources with the intent ofdisposing
ofthem for profit, or by sale, barter, trade, or in'commercial channels;
the failure to have a valid subsistence permit in possession, ifrequired
by statute or regulation, is considered prima facie evidence of commer-
cial fishing if commercial fishing gear as specified by regulation is
involved in the taking, fishing for, or possession of fish, shellfish, or
other fish resources;

(6) "commissioner” means the commissioner offish and game unless _
specifically provided otherwise;

(7) "department” means the Department of Fish and Game unless
specifically provided otherwise;

(8) "domestic mammals” include musk oxen, bison, and reindeer, if
they are lawfully owned,;

(9) "fish” means any species of aquatic finfish, invertebrate, or
amphibian, in any stage ofits life cycle, found in orintroduced into the
state, and includes any part of such aquatic finfish, invertebrate, or
amphibian;

(10) "fish derby” means a contest in which prizes are awarded for
catching fish;

(11) "fishing derby association” means a civic, service, or charitable
organization in the state, not for pecuniary profit, whose primary
purpose is to promote interest in fishing for recreational purposes and
which has been in existence for five years before applying for a permit
under this chapter, but does not include an organization formed or
operated for gaming or gambling purposes;

(12) "fish or game farming” means the business of propagating,
breeding, raising, or producing fish or game in captivity for the purpose
ofmarketing the fish or game or their products, and "captivity” means
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having the fish or game under positive control, as in a pen, pond, or an
area of land or water which is completely enclosed by a generally
escape-proof barrier;

(13) "furdealing” means engaging in the business ofbuying, selling,
ortrading in animal skins, but does notinclude the sale ofanimal skins
by a trapper or hunter who has legally taken the animal, or the pur-
chase of animal skins by a person, other than a fur dealer, for the
person’s own use;

(14) "game” means any species ofbird, reptile, and mammal, includ-
ing a feral domestic animal, found or introduced in the state, except
domestic birds and mammals; and game may be classified by regu-
lation as big game, small game, fur bearers or other categories con-
sidered essential for carrying out the intention and purposes of AS
16.05 — AS 16.40;

(15) "hunting” means the taking of game under AS 16.05 — AS
16.40 and the iegulations adopted under those chapters;

(16) "nonresident” means a person who is not a resident ofthe state;

(17) "nonresident alien” means a person who is not a citizen of the
United States and whose permanent place ofabode is not in the United
States;

(18) "operator” means the individual by law made responsible for
the operation of the vessel;

(19) "resident” means a person who for 12 consecutive months has
maintained a permanent place of abode in the state and who has
continually maintained a voting residence in the state; and in the case
ofa partnership, association,joint stock company, trust, or corporation,
"resident” means one that has its main office or headquarters in the
state; however, a member of the military service who has been
stationed in the state for the preceding 12 consecutive months is a
resident for the purposes of this paragraph, and the dependent of a
resident member of the military service, who has been living in the
state for the preceding year is a resident for the purposes of this para-
graph, and a person who is an alien but who for one year has main-
tained a permanent place of abode in .he state is a resident for the
purposes of this paragraph;

(20) "seizure” means the actual or constructive taking or possession
of real or personal property subject to seizure under AS 16.05 — AS
16.40 by an enforcement or investigative officer charged with
enforcement of the fish and game laws of the state;

(21) "sport fishing” means the taking of or attempting to take for
personal use, and not for sale or barter, any fresh water, marine, or
anadromous fish by hook and line held in the hand, or by hook and line
with the line attached to a pole or rod which is held in the hand or
closely attended, or by other means defined by the Board of Fisheries;

(22) "subsistence fishing” means the taking of, fishing for, or pos-
session of fish, shellfish, or other fisheries resources for subsistence

A
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uses with gill net, seine, fish wheel, long line, or other means defined
by the Board of Fisheries;

(X) "subsistence uses” means the customary and traditional uses in
Alaska of wild, renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation, for
the making and selling of handicraft articles out of nonedible
by-products of fish and wildlife resources taken for personal or family
consumption, and for the customary trade, barter, or sharing for
personal or family consumption; for the purposes of this paragraph,
"family” means all persons related by blood, marriage, or adoption, and
any person living within the household on a permanent basis;

@ "take” means taking, pursuing, hunting, fishing, trapping, orin
any manner disturbing, capturing, or killing or attempting to take,
pursue, hunt, fish, trap, orin any manner capture or kill fish or game;

() "taxidermy” means tanning, mounting, processing, or other
treatment or preparation of fish or game, or any part of fish or game,
as a trophy, for monetary gain, including the receiving of the fish or
game or parts of fish or game for such purposes;

() "trapping” means the taking of mammals declared by regu-
lation to be fur bearers;

@) "ves=I” means a floating aaft porered, toned, rowned, or
otherwise propelled, which s used for celivering, landing, or taking
fishwithin the jurisdiction of the state, but does not include airaaft.
G2atlch9 SLA 1959; am 8 1— 4ch 131 SLA 1960; am 8§ 1ch
21 SLA 1961; am 8 1,2ch 102 SLA 1961; § Qart Il ch 94 SLA 1950;
am 8 23ch 131 SLA 1960; am 8 1ch 160SLA 1962; am & 13, 14 ch
31SLA 1963; am 8§ 2ch32SLA 1968; am 8 3ch 73SLA 1970; am § 1
ch91SLA 1970; am 8 4ch 110SLA 1970; am 8 1ch 90 SLA 1972; am
8§ 5ch 8 SLA 1974; am 8 26, 82 ch 127 SLA 1974; am §& 18— 20
ch206 SLA 1975; am 8 12ch 105 SLA 1977; am 88 14,15ch 151 SLA
1978; am 8 1ch 78 SLA 1979; am 8 1 ch24 SLA 1980; 8 4ch 74 SLA
1982; am § 24 ch 132 SLA 1934)
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managed for the purpose of protecting their suitability for
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scientific principles and the purposes for each unit established,

ASTAT. 2423

wilderness designation pending revision of the initial plans; and designated, or expanded by or pursuant to titles 11 through VIl or  Anlt- P 2377.

(4) unless erpressly authorized by Congress the Department of this Act, the purpose of this title is to provide the opportunity for
Agricultqre shall not cpnduct any further statewide roadless rural residents engaged in a subsistence way of life to do so;
area review and evaluation of National Forest System lands in (2) nonwasteful subsistence uses of fish and wildlife and other
the State of Alaska for the purpose of determining their suitabil- renewable resources snail be tne priority consumptive uses of all
ity for inclusion in the National Wilderness Preservation such resources on tne public lands of Alaska wnen it is necessary
SyBtem. to restrict taking in order to assure the continued viability of a

fish or wildlife population or the continuation of subsistence uses
I TITLE VIII—- SUBSISTENCE MANAGEMENT AND USE of such population, the taking of such population for nonwasteful
FNDINGS subsistence uses shall be given preference on the public lands
over other consumptive uses; and
RUSC 31U. Sec. 801. The Congress finds and declares that— @) except as otherwise provided by this Act or other Federal

(1) the continuation of the opportunity for subsistence uses by laws, Federal land managing agencies, in managing subsistence
rural residents of Alaska, including both Natives and non- activities on the public lands and in protecting the continued
Natives, on the public lands and by Alaska Natives on Native viability of all wild renewable resources in Alaska, shall cooper-
lands is essential to Native physical, economic, traditional, and ate with adjacent landowners and land managers, including
cultural existence and to non-Native physical, economic, tradi- Native Corporations, appropriate State and Federal agencies,
tional, and social existence; and other nations.

(2) the situation in Alaska is unique in that, in most cases, no DEFINITIONS
practical alternative means are available to replace the food ] ) ] _
supplies and other items gathered from fish and wildlife which Sec. 8B. As used in this Act, the term "subsistence uses" means ISuse 3113
supply rural residents dependent on subsistence uses; the customary and traditional uses by rural Alaska residents of wild,

(3) continuation of the opportunity for subsistence uses of renewable resources for direct personal or family consumption as
resources on public and other lands in Alaska is threatened by food, shelter, fuel, clothing, tools, or transportation; for the making
the increasing population of Alaska, with resultant pressure on and selling of handicraft articles out of nonedible byproducts of fish
subsistence resources, by sudden decline in the populations of and wildlife resources taken for personal or family consumption; for
some wildlife species which are crucial subsistence resources, by barter, or sharing for personal or family consumption; and for
increased accessibility of remote areas containing subsistence customary trade. For the purposes of this section, the term—
resources, and by taking of fish and wildlife in a manner (1)~ "family" means all persons related by blood, marriage, or
Q;ﬁgégﬁgﬁt-wnh recognized principles of fish and wildlife adoption, or any person living within the household on a perma-

4) in order' to fulfill the policies and purposes of the Alaska nent I:I)'a5|s; an"d ; il ;

i usc 1601 Na'gi\ze Claims Settlement A%t and os a %apt)ter of equity, it is (& "barter” means the exchange of fish or wildlife or their

parts, taken for subsistence uses—
(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial nature.

e necessary for the Congress to invoke its constitutional authority
over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wilolife on the public lands in
Alaska and the continuation ofthe opportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose of enabling rural
residents who have personal knowledge of local conditions and
requirements to have a meaningful role in the management of
fish and wildlife and of subsistence uses on the public lands in

PREFERENCE FOR SUBSISTENCE USES

Sec. 8X. Except as othenvise provided in this Act and other IRUSscain.
Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes. When- Ppriority criteria,
ever it is necessary to restrict the taking of populations of fish and
wildlife on such lands for subsistence uses in order to protect the

Alaska. continued viability of such populations, or to continue such uses, such
POLICY priority shall be implemented through rppropriate limitations based
sc3p. ) . on>the application of the following criteria:
Sec.802. It is hereby declared to be the policy of Congress that— (1) customary and direct dependence upon the populations ?s

(1) consistent with sound management principles, and the
conservation of healthy populations of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized

the mainstay of livelihood,;
"(2)local residency; and
(3) theavailability ofalternative resources.
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LOCAL AND REGIONAL PARTICIPATION

Sec. 805. (a) Except as otherwise provided in cubsection (d) of this
section, one year after the dote of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which',
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses aro adequately accommodated;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
qommit’aee system set forth in paragraoh (3KDHiv) of this subsec-
tion; an

(3) a regional advisory council in each subsistence resource
region.

Each regional advisory council shall be composed of residents of the
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish ana wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(© the encouragement of local and regional participation
pursuant to the provisions of this title in the decisionmaking
process affecting the taking of fish and wildlife on the public
Jands within the region for subsistence uses;

(D? the preparation of an annual report to the Secretary which
shall contain—

(i) an identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;

(i) an evaluation ol current and anticipated subsistence
needs for fish and wildlife populations within the region;

(iii) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards,
guidelines, and regulations to implement the strategy. The

State fish and game advisory committees or such local

advisory committees as the Secretary may establish pursu-

ant to paragraph (2) of this subsection may provide advice to,
and assist, the regional advisory councils in carrying out the
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution of all availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fish and game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported

PUBLIC LAW 96-487—DEC. 2, 1980

by substantial evidence, violates recognized principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of
subsistence needs. If a recommendation is not adopted by the Secre-
tary, he shall set forth the factual basis and the reasons for his
decision.

(d) The Secretary shall not implement subsections (a), (b), ond (c) of Implementation,

this section if within one year from the date of enactment of this Act,
the State enacts and implements laws of general applicability which
are consiste nt with, and which provide for the definition, preference,
and participation specified in, sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
Stste rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. |f a recommendation is not
adopted by the State rulemaking authority, such authority shall set
forth the factual basis and the reasons for its decision.

(eXI) The Secretary shall reimburse the State, from funds appropri-
ated to the Department of the Interior for such purposes, for reason-
able costs relating to the establishment and operation of the regional
advisory councils established by tiie State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
to which the State is entitled from appropriations to the Department
ofthe Interior.

94 STAT. 2425

Reimbursement
to States.

(2) Total payments to the State under this subsection shall nofeport to Con-

exceed the sum of $5,000,000 in any one fiscal year. The Secretary
shall advise the Congress at least once in every five years as to
whether or not the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish ond
wildlife set forth in section 804.

FEDERAL MONITORING

Sec. 806. The Secretary shall monitor the provisions by the State of
the subsistence preference set forth in section 804 and shall advise
the State and the Committee on Interior and Insular Affairs and on
Merchant Marine and Fisheries of the Mouse of Representatives and
the Committees on Energy and Natural Resources and Environment
and Public Works of the Senate annually and at such other times as

Report to con-
gressional com-
mittees.
k.usc 1r..
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he deems necessary of his views on the effectiveness of the implemen-
tation of this title including the State’s provision of such preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

sec. 807. (a) Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 (or
with respect to the State as set forth in a State law of general
applicability if the State has fulfilled the requirements of section
805(d)) may, upon exhaustion of any State or Federal (as appropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In acivil action filed against the State, the Secretary may bejoined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements or section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to this
section shall be awarded their costs and attorney’s fees.

(b) A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence over other
matters pending on the docket of the United States district court at
that time, and snail be expedited in every way by such court and any
appellate court.

(c) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provide for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec. 808. (&) Within one year from the date of enactment of this Act,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for each national park or park
monument within which subsistence uses are permitted by this Act.
The regional advisory council established pursur it to section 805
which has jurisdiction within the area in which tne park or park
monument is located shall appoint three members to the commission
each of whom is a member of either the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date of enactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or

PUBLIC LAW 96-487-DEC. ?, 1980

investigations conducted jointly or separately by the technical and
administrative personnel of the Stnte and the Department of the
Interior, information submitted by, and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils, and any testimony received in a public hearing or hearings held
by the commission prior to preparation of the plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering all
relevant data ond holding one or more additional hearings in the
vicinity ofthe park or park monument, shall make recommendations
to the Secretary and the Governor for any changes in the program or
its implementation which the commission deems necessary.

(b) The Secretary shall promptly implement the program and
recommendations submitted to him by each commission unless he
finds in v/riting that such program or recommendations violates
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment, is contrary to the purposes for which the park or park
monument is established, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the

Governor, the Secretary shall take no action on a submission of a .

commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a)
of this section, the Secretary shall permit subsistence uses by local
residents in accordance witn the provisions of this title and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

sec. 809. The Secretary may enter into cooperative agreements or
otherwise cooperate with other Federal agencies, the State, Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

Sec. 810. (a) In determining whether to withdraw, reserve, lease, or
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistev.o uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
would reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion, lease, permit, or other use, occupancy or disposition of such
lands which would significantly restrict subsistence uses shall be
effected until the head of such Federal agency— >

(1) gives notice to the appropriate State agency and the
appropriate local committees and regional councils established
pursuant to section 805;

(2) gives notice of, and holds, a hearing in the vicinity of the
area involved; nnd

94 STAT. 2427

Program nnd
[nNXmonltUion"

Ksusc sun.

IG USC 3120.

Henrine.



JASTAT. 2428

lotice nnd hear-
Ka

2 USC 4332.

S USC note
roe 2l
t URT mm

m

<USC 3121

USC 3122.

bmittyl to
-nker°[
itofSenatef¥
USC 3123.

PUBLIC LAW 96-487-DEC. 2, 1980

PUBLIC LAW 96-487-DEC. 2, 1980

3) determines that (A) such a significant restriction a#uhsisble of subsistence uses in the economy and culture of

ence Uses is necessary, consistent with sound management prin-
ciples for the utilization of the public lands, (B) the proposed
activity will involve the minimal amount of public lands neces-
sary to accomplish the purposes of such usc, occupancy, or other
disposition, and (C) reasonable steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting
fiomsuch actions.

(b) I f the Secretary is required to prepare an environmental impact
statement pursuant to section 102(2XC) of the National Environmen-
tal Policy Act, he shall provide the notice and hearing and include the

findings required by subsection (a) as part of such environmental
impact statement.

rural Alaska;
(5) comments on the Secretary’s report by the State, the local

advisory councils and regional advisory councils established by
the Secretary or the State pursuant to section 805, and other
appropriate persons and organizations;

6) a description of those actions taken, or which may need to
be taken in the future, to permit the opportunity for continu-
ation ofactivities relating to subsistence uses on the public lands;

and
(7) such other recommendations the Secretary deems appropri-

ate.
A notice of the report shall be published in the Federal Register and

© Nothing herein shall be construed to prohibit or imib&irethert shall be made available to the pub ic.

ability ofthe State or any Native Corporation to make land selections
and receive land conveyances pursuant to the Alaska Statehood Act
or the Alaska Native Claims Settlement Act.

After compliance with the procedural requirements of this
section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
jurisdiction for any of those uses or purposes authorized by this Act or
other latd.

ACCESS

sec. 811. (@) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable access to subsist-
ence resources on the public lands.

(b) Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands appropriate use for
subsistence purposes of snowmobiles, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

Sec. 812. The '3:retary, in cooperation with the State and other
appropriate Federal i."encies, shall undertake research on fish and
wildlife nnd subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local avid regional councils established by
the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

PERIODIC reports

Sec. 813. Within four years after the date of enactment of this Act,
and within every three-year period thereafter, the Secretary, in
consultation with the Secretary of Agriculture, shall prepare and
submit a report to the President of the Senate and the Speaker of the
House of Representatives on the implementation of this title. The
report shall include—

(1) an evaluation of the results of ihe monitoring undertaken
by the Secretary as required by section 806;

(2) the status of fish and wildlife populations on public lands
that are subject to subsistence uses;

(3) a description of the nature and extent of subsistence uses
and other uses of fish nnd wildlife on the public lands;

REGULAT"ONS

Sec. 814. The Secretary shall prescribe such regulations as are
necessary and appropriate to carry out his responsibilities under this

title.
LIMITATIONS, SAVINGS CLAUSES

Sec. 815. Nothing in this title shall be construed as—

(1) granting any property right in any fish or wildlife or other
resource of the public lands or as permitting the level of subsist-
ence uses of fish and wildlife within a conservation system unit to
be inconsistent with the conservation of healthy populations, and
within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, of fish and
wildlife. No privilege which may be granted by the State to any
individual with respect to subsistence uses may be assigned to
any other individual,

é) permitting any subsistence use of fish and wildlife on any
portion of the public lands (whether or not within any conserva-
tion system unit) which was permanently closed to such uses on
January 1, 1978, or enlarging or diminishing the Secretary’s
authority to manipulate habitat on any portion of the public
lands;

(3) authorizing a restriction on the taking of fish and wildlife
for nonsubsistence uses on the public lands (other than national
parks and park monuments) unless necessary for the conserva-
tion of healthy populations of fish and wildlife, for the reasons set
forth in section 816, to continue subsistence uses of such popula-
tions, or pursuant to other applicable law; or

(4) modifying or repealing the provisions of any Federal law
governing the conservation or protection of fish and wildlife,
including the National Wildlife Refuge System Administration
Act of 1966 (80 Stat. 927; 16 U.S.C. 668dd-jj), the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1,2,3, 4), the Fur Seal
Act of 1966 (86 Slat. 1091, 16 U.S.C. 1187), the Endangered
Species Act of 1973 (87 Stat. 884; 16 U,S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled “An Act for the Protection of the
Bnld Eagle", approved June 8, 1940 (54 Stat. 250; 16 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage-
ment Act of 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish Restoration Act (64 Stat. 430; 1GU.S.C. 777-777K), or
any amendments to any one or more of such Acts.
CLOSURE TO SUBSISTENCE USES
al2G. Sec. 816. (a) All national parks and park monuments in Alaska

uion in

| Regis-

shall be closed to the taking of wildlife except for subsistence uses to
the extent specifically permitted by this Act. Subsistence uses nnd
sport fishing shall be authorized in such areas by the Secretary nnd
carried out in accordance with the requirements of this title and
other applicable laws of the United States and the State of Alaska.

(b) Except as specifically provided otherwise by this section, noth-

ing In this title is intended to enlarge or diminish the authority of the
Secretary to designate areus where, and establish periods when, no
taking of fish and wildlife shall be permitted on the public lands Tor
reasons of public safety, administration, or to assure the continued
viability of a particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultation with the State and adequate notice nnd public hearing,
may temporarily close any public lands (including those within any
conservation system unit!, or any portion thereof, to subsistence uses
ofaparticular fish or wildlife population only if necessary for reasons
of public safety, administration, rr to assure the continued viability
of such population. If the Secretaiy determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population nnd shall publish the reasonsjustifying the closure in the
Federal Register. Such emergency closure shall be effective when
made, shall not extend for a period exceeding sixty days, and may not
subsequently be extended unless the Secretary affirmatively estab-
g%eensde%fter notice and public hearing, that such closure should be

TITLE IX— IMPLEMENT/MIOTA"OF ALASKA NATIVE~CLa7m$S
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

SUBMERGED LANDS STATUTE OF LIMITATION

sec. 901. (@) Notw,'hstanding any other provision of law, the
ownership by a Native "orporation or Native Group of a parcel of
submerged land conveyed *o such Corporation or Group pursuant to
the Alaska Native Claims St-Jtlement Act or this Act, or a decision by
the Secretary of the Interior »>at the water covering such parcel is
not navigable, shall not be subject, to judicial determination unless a
civil action is filed in the Ur-'ted b, *es District Court within five
'vears after the date of execution of ie interim conveyance if the
,interim conveyance was executed afU. the date of enactment of this
Act, or within seven years after the date of enactment of this Act if
the interim conveyance was executed on or before the date of
enactment of this Act. If a parcel of subnierg- J land was conveyed by
a patent rather than an interim conveyance, the civil action
described in the preceding sentence shall be filed within five years
after the date of execution of the patent if the patent was executed
after the date of enactment of this Act, or within s*en years after the
date of enactment of this Act if the patent was executed on or before
the date of enactment of this Act. The civil action described in this

PUBLIC LAW 96-487-DEC. 2, 19890

subsection 6hall be a de novo determination of the ownership of the
parcel which is the subject of the action.

(h) No agency or board of the Department of the Interior other thnn
the Bureau of Land Management shall have authority to determine
the navigability of water covering a parcel of submerged land selected
by a Native Corporation or Native Group pursuant to the Alaska
Native Claims Settlement Act unless a determination by the Bureau
of Land Management that the water covering a parcel of submerged
land is not navigable was validly appealed to such agency or board
prior to the date of enactment of this Act. The execution of an interim
conveyance or patent (whichever is executed first) by the Bureau of
Land Management conveying a parcel of submerged land to a Native
Corporation or Native Group shall be the final agency action with
respect to a decision by the Secretary of the Interior that the water
covering such parcel is not. navigable, unless such decision was
validly appealed prior to the date of enactment of this Act to an
agency or board of the Department of the Interior other than the
Bureau of Land Management.

(c) If the court determines that a parcel of submerged land which is
the subject of a civil action described in subsection (a) is owned by the
Native Corporation or Native Group to which it was conveyed
pursuant to the Alaska Native Claims Settlement Act or this Act,
each defendant Native Corporation and Native Group shall be
awarded a money judgment against the plaintiffs in an amount equal
to its costs and attorney’s fees, including costs and attorney’s fees
incurred on appeal.

(d) No Native Corporation or Native Group shall be determined to
have been conveyed its acreage entitlement under the Alaska Native
Claims Settlement Act until—

(1) the statutes of limitation set forth in subsection (a) have
expired with respect to every parcel of submerged land conveyed
to such Corporation or Group; and

(2 a final judgment or oracr not subject to an appeal has been
obtained in every civil action filed pursuant to subsection (a).

(€)(1) Whenever a parcel of submerged land to be conveyed to a
Native Corporation or Native Group is located outside the boundaries
of a conservation system unit such Corporation or Group and tha
State of Alaska may mutually agree that such parcel may be selected
by and conveyed to the State under the provisions of section 6(b) of
the Alaska Statehood Act.

(@ In any instance in which the State could have selected a parcel
of submerged land pursuant to an agreement between the State and a
Native Corporation or Native Group pursuant to paragraph (1) if
such parcel had not previously been conveyed to such Corporation or
Group, such Corporation or Group is authorized to reconvey such
parcel to the Secretary, and the Secretary shall accept such recon-
veyance. If the surface estate and subsurface estate of such parcel are
owned by different Native Corporations or Native Groups, every
Corporation nnd Group with an interest in such parcel shall reconvey
its entire interest in such parcel to the Secretary.

(3) In any agreement made between a Native Corporation or Native
Group and the State of Alaska pursuant to paragraph (1), and in any
reconveyance executed by a Native Corporation or Native Group
pursuant to paragraph (2), each affected Corporation or Group shall
disclaim its interest in the parcel which is the subject of the
agreement or reconveyance. If such parcel underlies a lake having a
surface area of fifty acres or greater or a stream having a width of
three chains or greater, the Secretary shall determine the acreage

ASTAT. 2431
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested
to bring typographical or other formal errors to the
attention of the Clerk of the Appellate Courts, 303 X Street,
Anchorage, Alaska 99501, in order that corrections may be
made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

GENE MADISON, LUCY CASEY, KEN McGAHAN
ANDY JOHNSON, MARGIE KIVI, J. W.

DICK FRANCIS, DON GROLESKE, KEN File Nos. 6824/
JORDON and SHIRLEY DEVAULT, 7181

Appellants

\% OPINION

ALASKA DEPARTMENT OF FISH AND GAME
and ALASKA BOARD OF FISHERIES,

Appellees,

and

THE ALASKA FEDERATION OF NATIVES

Intervenor

ALASKA DEPARTMENT OF FISH AND GAME,
RONALD SKOOG, ALASKA BOARD OF FISHERIES File No. 7410

Appellants

A\

LOUIS GJOSUND, DORA MULCH, and KACHEMAK
BAY SUBSISTENCY GROUP, [INC.,
[No. 2911 - February 22,

Cross-Appellees

1985



Appeal from the Superior Court cf the State
or Alaska, Third Judicial District,
Anchorage, Victor D. Carlson, Judge, and
Third Judicial District, Homer, Paul B.
Jones, Judge.

Appearances: Martin Friedman, Homer, Arthur
Robinson, Solaotna, for
Appellants/Cross-Appe. lees. Larri- Irene

Spengler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for
Appellees/Appellants. Donald C. Mitchell,
Anchorage, for Intervenor/Amicus Curiae.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton and Moore, Justices.

MOORE, Justice.

This case arises as a consolidated appeal of two
cases. It concerns the validity of a Board of Fisheries”
(hereafter board) regulation designed to identify eligibil-
ity for subsistence TfTishing in the Cook Inlet region.

Appellants (hereafter Madison and Gjosund) are two
groups of Alaskan residents who Ulive along the Kenai
coastline and near Homer. For many years, they have fished
with set nets for salmon for their personal and family use.
Nonetheless, the board denied subsistence permits to Madison
and Gjosund because their use of salmon did not meet the
board®"s regulatory definition of subsistence. Both Madison
and Gjosund challenged the regulation as exceeding the scope
of the state"s subsistence law. In both cases, the trial

courts upheld the regulation as consistent with the
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statutory grant of authority. We hold the regulation
invalid since it is inconsistent with AS 16.05.251(b), AS
16.05.940(22) and AS 16.05.940(23) and contrary to the

legislature®s intent in enacting the 1978 subsistence lav/.

I SUMMARY OF FACTS

Records 1indicate that subsistence fishing :n Cook
Inlet was minimal through the mid-1970s.1 However, a core
group of residents of each Cook Inlet community has tra-
ditionally Tished for Cook Inlet salmon for subsistence.
Participation in the subsistence salmon fishery is most vis-
ible in the smaller, more isolated villages, where the sub-
sistence group represents a larger percentage o * the popu-
lation.

In 1977 the board established a comprehensive man-
agement policy Tfor Cook Inlet, 5 AAC 21.363, which
essentially allocated specific salmon stocks to sports
fishermen and commercial Tfishermen on the basis of seasonal

fish movements. See Kenai Peninsula Fisherman®s Coooerative

1. From 1971 to 1977, the average
subsistence permit? issued annually for the Upper Cook Inlet
was 87 and the average catch was 405 salmon. Commercial
harvest averaged about two million Tfish per year. However,
this statistical data does not necessarily reveal the total
subsistence use since many people did not obtain permits and
some commercially caught salmon were used for subsistence.

number
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Assln v. State, 628 P.2d 897 (Alaska 1981). Although the
policy did not specifically refer to subsistence uses of
salmon i1n Ccok Inlet, it had a substantial impact on.
subsistence fishing. Commercial fishermen, accustomed to
taking subsistence salmon from their commercial catch,
instead obtained subsistence salmon Tfishing permits”in order
to fish for their personal and family use after the commer-
cial season was over.

Before 1978, subsistence fTishing w ‘s defined in AS
16.05.9.40(17) as fTishing for 'personal use and not for sale
or barter.“2 In 1978, the Alaska State Legislature enacted
ch. 151 SLA 1978 (hereafter the 1978 subsistence law). Sub-

sistence Tishing was redefined as Tishing for 'subsistence

3
uses." Subsistence uses were defined as 'customary and

2. Section 4, ch. 131 SLA 1960:

"subsistence fishing”: the taking, Tishing
for or possession of Tis\, shellfish, or
other fishery resources fTor personal use and
not for sale or barter, with gill net, seine,
fish wheel, 1long 1line, or other means as
defined by the Board.

3. AS 16.05.940 (22) , @ rmerly AS 16. 05 .940 (17) ),
states:

""subsistence fishing” means the  taking,
fishing for, or possession of fish,
shellfish, or other Tisheries resources for
subsistence uses with gill net, seine, TfTish
wheel, 1long line, or other means defined by

(Footnote Continued)
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traditional uses . . . for direct personal or TfTamily
consumption, and for the customary trade, barter or sharing.

AS 15.05.940(23) .~ Furthermore, the Ilegislation
required the board to adopt regulations permitting
"subsistence uses"™ of fish stocks, absent a showing that
this use would jeopardize the sustained yield principle. AS

16.05.251 (b).~ Under AS 16 05.251 (b), subsistence uses have

(Footnote Continued)

the Board of Fisheries.

4. AS 16.05.940(23), (formerly AS 16.05.940(26)),
states:

"subsistence uses"™ means the customary and
traditional uses in Alaska of wild,
renewable resources for direct personal or
family consumption as food, shelter, fuel,
clothing, tools, or transportation, for the
making and selling of handicraft articles
out of nonedible by-products of Ffish and
wildlife resources taken for personal or
family consumption, and Tfor the customary
trade, barter or sharing Tfor personal or
family consumption; for the purposes of this
paragraph, “family" means all persons
related by blood, marriage, or adoption, and
any person living within the household 0nh a
permanent basis.

5. AS 16.05.221(b) states:

The Board of Fisheries shall adopt

reaulations in accordance with the
Administrative Procedure Act (AS 44.62)
permitting the taking of fish for
subsistence uses unlessthe board

(Footnote Continued)



priority over sport and commercial uses i1f the board finds
it necessary to restrict the taking of Tfish to assure the
maintenance of fish stocks or to as jure the continuation of
subsistence uses. 11 further restrictions are necessary
after giving priority to all subsistence uses, the
legislature .established specific criteria to restrict
subsistence uses based on the subsistence user®s customary
and direct dependence on the resource, local residency and

availability of alternative resources. id. As a result,

(Footnote Continued)

determines, in accordance with the
Administrative Procedure Act, that
_adoption of the regulations will
Jeopardize or interfere with the
maintenance of Fish stocks on a
sustained-yield basis. Whenever it is

necessary to restrict the taking of fish
to assure the maintenance c£ fish stocks

on a sustained-yield basi? j assure
the continuation of subsi; ___uses of
such resources, subsistence use shall be
the priority use. It further
restriction is necessary, the board
shall establish restrictions and

limitations on and priorities for these
consumptive u. ¥«won *.:le basis of the
following critt.

(@ customary and direct
dependence upon the resource as the
mainstay of one®s livelihood;

@ local residency; and

@ availability of alternative
resources.

0G



the board could no

its

discretion pursuant to. AS 16.05.251(a).g

6. AS 16.05.251(a) states:

The Board of Fisheries may adopt
regulations it considers advisable in
accordance with the Administrative
Procedures Act (AS 44.62) for

(€@)) setting apart Ffish reserve areas,
refuges and sanctuaries in the waters of the
state over which it has jurisdiction,
subject to the approval of the legislature;

(@) establishing open and closed seasons
and areas for the taking of Ffish;

(©) setting quotas and bag limits on the
taking of fish;

@ establishing the means and methods
employed in the pursuit, capture and
transport of fish;

(B) establishing marking and identification
requirements Tfor means used In pursuit,
capture and transport of fish;

®) classifying as commercial Tfish, sport
fish or predators or other categories
essential for regulatory purposes;

@) engaging in biological research,
watershed and habitat i1mprovement, fish
management, protection, propagation and
stocking;

® investigating and determining the
extent and effect of disease, predation, and
competition among fish in the state,
exercising control measures considered
necessary to the resources of the state;

(Footnote Continued)

longer allocate for subsistence uses at
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legislature mandated 1in AS 16.05.251(b) that the

regulate

board

for the protection of subsistence uses as

priority use of fish and game.

the

The passage of the 1978 subsistence law, combined

with adoption of the board"s 1977 management policy,

heightened public awareness of the state"s subsistence

fishing provisions. This public 1interest resulted

(Footnote Continued)

Q) entering into cooperative agreements
with educational institutions and state,
federal, or other agencies to promote Ffish
research, management, education and
information and to train persons for Fish
management;

(10) prohibiting and regulating the live
capture, possession, transport, or release
of native or exotic Tish or theilr eggs;

(11) establishing seasons, areas, quotas and
methods of harvest for aquatic plants; -

(12) establishing the times and dates during
which the 1issuance of Ffishing licenses,
permits and registrations and the transfer
of permits and registrations between
registration areas is allowed; however, this
paragraph does not apply to permits issued
or transferred under AS 16.43.

in
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substantial increase iIn the demand for subsistence permits
and a corresponding increase in total catch.” The board
responded to the permit iIncrease by restricting subsistence
fishing; it limited areas open to subsistence Tishing,
length of Tfishing periods and maximum length of gill nets.
Several lawsuits were Tfiled, all of which resulted in
decisions unfavorable to the board.

In December 1980, the board held hearings to re-
spond to the 1978 subsistence law and received a

considerable amount of testimonyon subsistence uses in Cook

Inlet. The meeting resulted in the establishment of
characteristics for identification of "‘customary and
traditional uses"™ of Cook Inlet salmon.8 In addition, the

7. This chart reflects the trend in Upper Cook
Inlet:

Subsistence Use Commercial Harvest
Permits Issued Salmon Caught

1978 323 3,735 5,118,041
1979 1,161 9,923 1,923,229
1980 1,331 14,775 4,138,648

In 1980, household permits were issued instead of individual
permits.

8. With some modification, these characteristics
became the basis of 5 AAC 01.597, which srates:

CHARACTERISTICS OF SUBSISTENCE FISHERIES.
@ The Board of Fisheries fTinds that
certain customary and traditional practices

(Footnote Continued)



board decided to ™"adopt a set of criteria drawn Tfrom

(Footnote Continued)

and procedures associated with the
utilization of fjsh iIn the Cook Inlet Area

.can be used to identify subsistence uses.
Based on testimony tr the board, the
following characteristics are thoso that
should be evaluated in the identification of
subsistence Tisheries:

(O a long-term, stable, reliable
pattern of use and dependency, excluding
interruption generated by outside
circumstances, e. g., regulatory action or
fluctuations in resource abundance;

(@ a use pattern established by
an identified community, subcommunity or
group having preponderant concentrations of
persons showing past use;

(@ a use pattern associated with
specific stocks and seasons;

(49 a use pattern based on the
most efficient and productive gear and
economical use of time, energy and money;

(B) a use pattern occurring in
reasonable geographic proximity to the
primary residence of t.ie community, group or
individual;

® a use pattern occurring in
locations with easiest and most direct
access to the resources;

(D) a use pattern which includes
a history of traditional modes of handling,
preparing and storing the product without
precluding recent technological advances;

® a use pattern which includes
the intergenerational transmission of
activities and skills;

(Footnote Continued)



characteristics . . . and apply [them] to communities,
subcommunities, groups and individuals who wish to continue
to” participate in an established customary and traditional
fishing effort in Cook Inlet.”

At 1i1ts March 1981 meeting, the board received
written testimony from the public about subsistence uses of
Cook Inlet salmon stock. Subsequently, it decided to apply

all of the ten criteria to determine ‘'customary and

(Footnote Continued)

(@ c use pattern in which the
effort and products are distributed on a
community and family basis including trade,
bartering, sharing and gift-giving; and

(10) a use pattern which 1includes
reliance on subsistence taking of a range of
wild resources iIn proximity to the community
or primary residency.

@® The board will identify
established geographic communities which may
be participating 1iIn a subsistence system.
The board will then apply all of the
characteristics in (@ of this section to
the communities and to subcommunities,
groups and individuals within the
communities to determine which uses are
customary and traditional and therefore,
which communities are eligible for the
subsistence priority.

(©0 For purposes of this section, a
“"community™ is generally considered to be
several households of fTull-time residents
who all reside iIn a specific geographic area
because of common interests.



