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when the subsistence preference requires a reduction in the harvest of
a fish stock or game population by nonsubsistence usersj” - when
specia-1- seasons j bag Timits or other provisions are necessary, to
jprevfde—a—reasonable—upporturrfty—for—subsi's'teuce—takings -—-A—p-erm-i-fe-
pTogram need not be established m any particular area ot the state or
for-any particular tish stock or game population unless Circumstarrces”
waiiauir”?

(d) With the assistance of the department, the boards shall
provide reasonable public notice of the following information to users
of a group, community, village, or area subsistence permit:

(1) the terms of the permit;

2 the fish stocks and game populations authorized to be
taken under the permit;

(3) the subsistence use areas covered by the permit.

(e) The Board of Fisheries and the Board of Game may use village
and regional corporations formed under 43 U.S.C. 1601 - 1628 (Alaska
Native Claims Settlement Act) and community, postal, media, or other
services appropriate for providing notice under (d) of this section.

) The commissioner shall administer subsistence permit pro—
grams that may be established. The commissioner may appoint state
employees or other persons to take applications and 1issue permits and
tags. A person appointed by the commissioner may administer oaths for
permit and tag applications. The <commissioner or the appropriate
board may require a report from persons using a permit concerning the
time, manner, and place of taking fish and game, the kinds and quanti —
ty taken, and other information helpful in administering the fish and
game vresources of the state. Except for state employees, a person
appointed by the commissioner under this subsection is entitled to
compensation of $50 per year or $1 for each permit or tag issued,

-5-
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whichever is greater.
Sec. 8. AS 16.05.940(22) 1is amended to read:

(22) "subsistence fishing"” means the nonwasteful taking of,
fishing for, or possession of fish, shellfish, or other fisheries
resources bv a resident domiciled ina rural area of the state for
subsistence uses with gill net, seine, fish wheel, long line, or other
means definedby the Board of Fisheries;

Sec. 9. AS 16.05.940(23) 1is amended to read:

(23) "subsistence uses" means thenonwasteful, noncommer—
cial, customary and traditional uses [IN ALASKA] of wild, renewable
resources by a resident domiciled ina rural area of the state for
direct personal or family consumption as food, shelter, fuel, cloth—
ing, tools, or transportation, for the making and selling of handi—
craft articles out of nonedib"le by-products of fish and wildlife
resources taken for personal or Tfamily consumption, and for the cus—
tomary trade, barter, or sharing for personal or family consumption;
in [FOR THE PURPOSES OF] this paragraph, "family" means [ALL] persons
related by blood, marriage, or adoption, and a [ANY] person living 1in
[WITHIN] the household on a permanent basis;

Sec. 10. AS 16.05.940 is amended by add 2ng new paragraphs to read:

(28) "fish stock™ means a species, subspecies, geographic
grouping or other category of fish manageable as a unit’|frhad-f-]--at "any
time- during~~any season ot the year, may~be found itr-walLei- subject to
dcxe-juj.isTlid rar |

(29) "game population” means a group of game animals of a
. _ me. I\Z«\/«,V.f.lt M *i_UrtVI\/j
single species or subgroup whose members in whole or in parbjfus-e-,— or
may—be— found- ax— ctiry- time— or— dorim-fF-"~ay”spa-gnri nf the .year— in- an-,
Land-}- stir-, or walLer subj"HCL" Lu slLalLe jurisdiction]]]

(30) "nonwasteful"™ means making reasonable use of
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harvested fish or game animal or mort of its parts;

(31) "rural ariﬁy means a community or area of the state in
which theTtakingYof fisﬁ gr game E;or personal or family consumptionlJis
a significant characteristic of the economy of the community or area;

(32) "subsistence hunting” means the nonwasteful taking of;

\fgame [aninairsjby a resident domiciled in a rural area of the state for
subsistence uses by means defined by the Board of Game.

* Sec. 11. AS 16.05.251(b), 16.05.255(b), and 16.05.257 are repealed.

* Sec. 12. This Act takes effect June 1, 1986.
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had previously held with regard to subsistence fishing, and
mandated that the board allow the taking of fish for subsistence
uses unless the resource would be jeopardized. The legislature
in chat same subsection gave subsistence wuses a priority over
other uses.

The legislature did not alter the definition of "sport
fishing™ in AS 16.05.940(21). The statutory changes related to
subsistence fishing, a distinct category of fishing from sport
fishing. The legislature knew that sport fishing was engaged in
by Alaska residents as well as non-residents, as evidenced by
the different license fees established for resident sport
fishing and non-resident sport fishing licenses. AS 16.05-
340(a)(L)(7) and (8). The legislature knew that the definition

of "sport fishing" was fishing for personal wuse." Yet the
legislature did not in 1978 give sport fishing the status of
subsistence fishing, with a mandatory allocation and priority.

"Subsistence fishing"™ is defined in terms of specific
gear types, not including hook and line. It is true that the
list of gear is followed by the words "or other means as defined
by the board.” However, "Where general words follow specific
words in a statutory enumeration, the general words are to
embrace only objects similar in nature to those objects enumer-
ated by the preceding specific words." 2A M. Singer, Sutherland
Statutory Construction section 47.17 (4th edition 1984). Since
1960, "sport fishing" has been defined as fishing with hook and
line, and subsistence fishing has been defined as fishing with
nets, fish wheels, and long lines — much more efficient gear
than hook and line. While the state agrees that the principles
of Madison and Eluska v. State, 698 P .2d 147 (Alaska app. 1985)
apply to subsistence fishing, by the clear terms of the statute
fishing with hook and line is sport fishing, which is not a
category of fishing given special treatment by the legislature
in AS 16.05.251(b).

Second, the court in this <case ruled that the board
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was incorrect in authorizing

and Eluska only in places where that activity had occurred in
the past. Ac page 4 of the findings and conclusions, in foot-
note 3, the court states that Madison held that the board could
not link subsistence fishing to historical patterns unless tnere
was a resource shortage. This misconceives the court's
analysis. Actually, Madison discussed the definition of "subsis-
tence uses"™ in AS 16.05.940(23) as "the customary and tradition -
al uses” of fish and game for certain purposes. Madison held at
page 176 that, "The words customary and traditional serve as a
guideline to recognize historical subsistence wuse by individ-
uals, both native and non-native Alaskans."” (Emphasis added.)
Madison does not hold that all fishing for personal
consumption is subsistence fishing; the court recognized that
the modifiers "customary and traditional” did mean historic. In

this instance, since 1960, when the
fishing" was first enacted into state
not occurred in the Moose River, and

not under any obligation under the p

subsistence

fishing after Madison

definition of "subsistence

statute, such fishing has

therefore, the board was

rinciples of Madison to au-

thorize it there. */

The state asks the court to reconsider and reverse its
action granting the defendant's motion for pre-judgment
acquittal,

DATED:

Shannon Turner

Assistant District Attorney

Kenai
*[ On the other hand, sport fishing for red salmon in the Moose
Tliver is open year round, except for the period between April 15
and June 14, which closure is designed to protect spawning rain-
bow trout. 5 AAC 56.010 and 5 AAC 56.050(11). The daily bag
[im it for red salmon in the Moose River is three of 16 inches or
more, and ten of less than L6 mches. & FAG 56.020. Thus, even
under an Eluska analysis, the regulations do provide a reason-
able opportunity for harvest, and do not "s impair"
fishing with hook and line for personal use.



DONALD SKUSE

Defendant 1r

Case No. 3KNS 85-1111 CR vims Diatvict AttotiHfc

FINDINGS OF FACT AND
CONCLUSIONS OF LAM

1, The defendant, Donald Skuse, is charged with three
counts of fishing violations: Count | - unlawfully taking fishf
count Il - unlawfully possessing fish; Count 11l - engaging
in sport fishing without a sport fishing license 1in possess}on.

2. The defendant, by affidavit and testimony, claims
a subsistence defense.

3. Two days of motions were heard regarding the
defendant®"s motion for pretrial jJudgment of acquittal. As a
result of those hearings, thiB court finds the following
uncontested facts:

(A) The defendant was fishing 1in the Moose River,
a tributary of the _Kenai River. He was snagging red salmon.
He. caught and kept six red salmon.

(B) when approached by the wundercover Fish and Game
officer, he advised the officer, whom he believed to be a
fisherman, that he was snagging Tfor ‘"subsistence"™ and that he
intended to use the £ 1 for his personal consumption.

(C) The defendant was well aware of, and 1in fact had
studied and thought he wunderstood, the decisions of State vs.
Eluska, 698 P.2d 175 (1985) and Madison vs. Alaska Department
of Fish and Game, 696 P.2d 168 (1985).

(D) The defendant has been a resident of Alaska and
has resided on the Moose River for approximately 15 years. He
has routinely and vregularly snagged red salmon and wused the

fish for personal consumption during that period of time.



(E) At some point after the defendant™ arrival in
Alaska and prior to 1973, snagging 1in freshwater was first made
illegal. It appears that one of the major reasons that snagging
was made illegal 1is that it was considered to be an wunethical
form of sport fishing,

) The defendant continued to anag Tfish every vyear
even after it was made illegal.

(6) According to the testimony that Was presented,
in the early 1950s, when the Kanai and Moose River area population
was small, fishing for direct personal and family consumption
was widespread. The methods of taking these fish included both
gill netting and snagging.

H) Subsequent to the Madison and Eluska decisions,
the State attempted to institute subsistence fishing regulations
which would comply with the holdings in Madison and Eluska.

¢)) During the process of formulating the regulations,
the State determined that the "subsistence fisheries" existing
from 1960 to the present should be reestablished.

(a) This decision led to the opening of "subsistence
fisheries" as noted in plaintiffls Exhibit #1, a map which details
the type of fishery, the date it was opened and its location.

(K) No "subsistence fishery" was established on the
Ke.nai River because the State determined that subsistence fishing
by "traditional subsistence means"had not occurred in the Kenai
from 1960 to the present. In making this determination, the
State defined "traditional subsistence means"™ in such a way

as to spov ally exclude taking with hook and line, even for
personal wuse,

L) Prior to Madison and Eluska, and pursuant to
5 AAC 77.545, a "personal wuse"™ dip net fishery was established
on the Kenai River after the escapement goal of 500,000 aockeye

salmon had been reached. This "personal use"™ fishery was only

open in 1982 and 1983, Although the escapement goal was reached

in 1 it occurred too

() In summary, the state established a "subsistence
fishery in areas where fishing for personal use with non-sport.



gear (i.e. non-hook and [line) hud historically occurred. The
state established a "personal wuse™ fishery 1in areas where there
was no significant evidence of an  historically established
non-hook and line fishery but where an abundance of fish were
available after sport and commercial takes,

) No subsistence fishing was allowed on the Kenai
or its tributaries in 1985.

0) Sport fishing and commercially guided Ffishing
was allowed on the Kenai and its tributaries in 1985.

The court is concerned about the application of Eluska
and Madison to the foregoing facts. Madison was decided before
Eluska and involves a claim by Kenai Peninsula fishing families
for eligibility for subsist"/ :e fishing in the Cook Inlet Region
in an area just south of t i area that 1is the subject of this
litigation. In Madison the fishing families demonstrated that
they had fished for several years with set nets for salmon for
personal and family use. The —case details the history of
subsistence Tfishing regulations prior to 1978* and summarizes
the 1978 subsistence law (See Ch 151 SLA 1978) in which
subsistence fishing was redefined as fishing for "subsistence
uses." "Subsistence uses" are defined, in part, as fishing
for direct personal or family consumption. Without detailing
the 1978 subsistence law which was carefully analyzed in Madison,
it suffices to say *that one subsection of that law (AS
16.05.251(b)) mandates that subsistence shall have priority
over sport and commercial Tfishing and that to the extent that
any fishing must be restricted to maintain the resource,
subsistence fishing will be the last to be restricted. Madison
makes clear that the establlshment of subsistence fishing as
a priority 1is not discretionary and that subsistence use can

only be restricted if the sustained yield principle of management

ib in danger.2

“Prior to 1978, subsistence had been defined as fishing
for personal use and not for sale or barter.

The facts in this <case do not requirethe court to reach
Madisonls "two tier level of analysis."” Therewas no showing
at either of the evidentiary hearings that if statutory priority
was given to all subsistence users, there would be too few fish

for all subsistence users. Therefore, thereis no need to deal
with the analysis of "preferred subsistence users."”



In Madison, the <court also stated that subsistence
fishing did not mean "fishing by individuals residing 1in those
rural communities that historically depended upon subsistence
hunting and fishing."3 In effect, Madison declares all Alaskans
fishing for personal consumption to be subsistence fishers.

Subsequent to the Supreme Court decision 1in Madison,
the Alaska Court of Appeals faced a "subsistence use" 1issue
in State v. Eluska, 698 P.2d 174 (1985). Eluska 1involved a
hunting violation 1in which the defendant took a deer out of
season in a closed game unit. In Eluska the State claimed that
the defendant must show that asix month season and seven deer
limit was 1insuffic ent to meet his subsistence uses before he
could prevail on a motion to dismiss pursuant to a subsistence
defense.

The State argues 1in this case, as it argued in Eluska,
that either the defendant was able to satisfy his subsistence*
i.e. personal use, needs pursuant to the regulations established
on the Kenai River and 1its tributaries, or that sufficient
subsistence fishing was authorized in the area such that the
State did not need to Authorize subsistence fishing in the Kena

River system. That argument wasrejected in Eluska.

3
The State, 1in attempting to comply w:th Madison and Eluska

by reinstituting "subsistence Tfisheries that existed from 1960
on" (see finding of Tacts, L-Q) misconstrued AS 16.05.251(b)
in the same way the Madison court found the statute to have
been misconstrued. In Madison, the court held that historical
patterns of subsistence <could be considered on.dy when there
were not enough fish for all subsistence users”™ and it was
necessary to discriminate amongst various groups of subsistence
users. It appears that the State has again applied '"second
tier"” criteria to establish a definition for subsistence. As
stated in Madison, all subsistence users have priority over
commercial and sport uses. further regulations which relate
subsistence use to a historical pattern of fishing by a
particularized group can only operate to 1limit all subsistence

users when it is necessary to assure sustained yield of the
resource.

The State®"s attempt to label the last priority subsistence
fishery authorized for the Kenai River as a "personal use" fishery
thereby exempting it from a priority status violates the holding
in Madison. Since there has been no evidence of a threat to
the sustained yield to the resource, those fishing for direct
personal use in the Kenai do not have to demonstrate an historical
pattern of Tfishing by a particularized group in a designated
area 1in order to have the State establish a subsistence Tfishery
in the Kenai.
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The Court of Appeals found that EluBka was entitled
to rely on a subsistence defensewhere the State had failed
to enact specific regulations governing subsistencehunting,
or in this case, fishing. The court held that;

When the trial court concludes, as a matter
of law, that hunting occurs "in an area in

which the State has not adopted regulations
pursuant to AS 16.05.255 (.),, providing Tfor

subsistence < useb and recognizing the
subsistence priority, conduct*"Which T/ouid = - - -
otherwise be a wviolation of a regulation

adopted pursuant to AS 16.05.255(a)
restricting hunting is justified as - R

subsistence use if the person whose conduct
is alleged to have constituted hunting 1in
violation of the regulation believed he
or she was taking game for subsistence uses
(See AS 16.05.940(23)) and was not aware
of and did not consciously disregard a
substantial and unjustifiable risk that
hiB or her taking was not a subsistence
use of the game taken.

Under Eluska, the defendant must, either by affidavit
ortestimony, establish that he believed in good faith that
his hunting or fishing constituted a subsistence use of the
resource. The State must show thatit has complied with AS
16.05.255(b) or AS 1?.05.251(b) by providing a priority scheme
for subsistence. If the State has provided a priority plan
for subsistence fishing 1in this case, and if 1its regulations
involvemerely time, place or manner butdo not significantly
impair the subsistence fishing right, then the State prevails.

In the caseJ before the ~court, there is no question
that the defendant has established a good-faith claim that his
taking of Ffish in the Moose River, a tributary of the Kenai
River, was for personal consumption and therefore, under Madison,
for a subsistence use. There is no question that the State
has not provided for priority subsistence fishing in the Kenai
River or 1its tributaries, except in <circumstances which are

clearly violative of the dictates of AS 16.05.251(b).4 Therefore

"According to the testimony adduced at the hearing, when
the -escapement reaches over 500*000, the State will set up a
"personal use" fishery at the mou-fh of the Kenai which allows
for fishing for personal consumptive use with a dip net. The.t
fishery has only been opened two out of the Jlast five years
and is a "last priority" as opposed to first priority fishery

in that it 1is only available after all other needs have been
met,



this court find* as a matter of law that the defendant was fishing
for subsistence use in an area in which the State has not adopted
regulations which comply with AS 16.05.251(b).

The only question that remains for this court is whether
or not the State, having provided for a personal use (i.e.
subsistence use under Madjs&u) fishery on the Kenai, and having
given that fishery least priority, <can claim that a dip net
fishery available to the defendant at the mouth of the Kasilof
River, approximately 35 miles from the defendant®s home, satisfies

K
the Eluska requirement that the State make "adequate provisions

for subsistence (fishing)". This court, in reading Madison
and Eluska together, finds that the answer to that question
must be iIn the negative. The Madison court states that AS

16.05.251(b) requires thatt

IT there 1is a need to restrict the taking
of fish or game 1in order to avoid damaging

the Tfish stocks or game populations, -,
it is the intent of the committee that sportB
or commercial use be restricted before

subsistence use. ,
Thus it appears to thiscourt that Madison requires
that the State permit subsistence use first if it allowa sports

or commercial use.

This court certainly can take judicial notice of the
fact that the Kenai River is one of the most heavily utilized
and popular sportfishing rivers in Southcentral Alaska. It
is aheavily regulated river, due 1in part to 1its popularity,
The question the court does not answer today 1is: IT the State
had provided for priority personal use or subsistence fishing
elsewhere in the region, could itreserve the Kenai River as

an exclusive sportB fishery?

AThe State provided at the hearing, plaintiff"s Exhibit
1, which 1indicated the areas open for subsistence fishing. The
court finds that the only adequate subsistence fishery available
to the defendant would have been the dip net fishery at KaBilof.
The other subsistence fisheries were <closed at the time the
defendant was fishing or required a substantial financial
investment in a motorized skiff and net which <clearly would
be uneconomic, given this defendant®s subsistence claim to only
40 to 50 red salmon per year
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Alaska, this /vy day of January,
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District Court Judge
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some help.
Please help me,
you know. Don T
dummy up on

me...V

— Gilbert Pauoie

long-time foe and former
brother-in-law. Pfeil was shot
Oct. 12 and died of his inju-
ries a month later.

Pauoie told police Neil
Mackay gave him $10,000 to
pay for the attack and agreed
to testify against Mackay and
three co-defendants. Mackay
has entered a plea of n

e - : -

guilty to a charge of first-
degree murder.

A millionaire property
owner and former Anchorage
lawyer, Mackay now makes
his home in Honolulu. Pauoie
told police he visited Mackay
there twice in the months
before the shooting and dis-
cussed the murder plan with

Anchorage Daily News illusttion/Dee Boyles

him in general terms. He said
Mackay gave him the $10,000
on the second trip.

In the hours after his ar-
rest, Pauoie agreed to plead

guilty to attempted murder —

Pfeil was still alive then —

and to accept the maximum

See Page A-8, MACKAY

Judge grants subsistence rights
on any fresh water fishing stream

By RONNIE CHAPPELL
Dally News reporter

i KENAI'— Alaska residents

pare entitled to subsistence

fish on any fresh water
stream that supports a sport
or commercial fishery, Supe-
rior Court Judge Elaine An-
drews has ruled..

Under present state law,
subsistence fishermen would
have first right to catch fish
in some of the state’s premier
salmon streams, including the

Kenai, Anchor and Susitna
Rivers.
m<V"jt-, < .y m,

In a January 17 decision,
Andrews dismissed charges
against Sterling resident Don-
ald Skuse ho was cited last
summer for "snagging” six
red salmon in the Moose Riv-
er, atributary of the Kenai.

Snagging — the jerking of
a large treble-hook through a
group of schooled fish —is a
highly efficient "rod and
reel” technique that has been
outlawed in Alaska.

When caught, Skuse told an
undercover Fish and Wildlife
Protection Officer that he was

"snagging” for subsistence.

purposes.

Skuse prevailed in court,
Andrews said, because the
state failed — as required by
law —to provide him with an
“adequate” Kenai River sub-
sistence fishery. If the state
had provided that fishery, it
could have regulated its loca-

tion, time, bag limits and
means of take, she said.
The state argued that

Skuse could have satisfied his
subsistence needs by sport
fishing on the Kenairl_?-iver or

- See Back Page, JUDGE

o

Rare ferrets find a home

Wyomin town tak
r‘-\%{*- °gl*

B

es endangered critters to heart

By IVER PETERSON
The New York Times

|EETEETSE, Wyo. — Finding a

federally protected endangered

animal on one’s property is an

lhonor that most Western ranch-
ers would just as soon pass up.

So -when Lucille Hogg’s dog, Shep,
dropped the carcass of a black-footed
ferret on her back porch in 1981 and word
got out that a colony of one of the rarest
mammals in North America had somehow
survived here in Meeteetse, “Pop. 500, EI.
5,797,” as the road sign says, the reaction
was pronounced. . .

“There was panic,” said Rick West-

brook, manager of the 15,000-acre 91
Ranch on which some  the ferrets were
subsequently found.

It was not an unusual reaction in the
West to what Easterners might consider
good news: that an animal thought to be
all but extinct was surviving. The panic
has moderated, thanks in part to state
officials’ shrewd management of the poli-
tics of animal preservation.

In a region where everyone makes a
living from the land one way or another,
it wo”ld be hard not to feel threatened by
the array of federal and state rules for the
protection of endangered species that can

See RaV/ p—



Lucille Hogg: Discovery of the ferrets
has done town “a lot of good.”

In after initial panic

id turn it
commodate
kavid Belit-
le and Fish
Idinator of

direct pro-
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discovery
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The Pitchfork is credited
with nurturing Wyoming’s
dwindling antelope popula-
tion back to abundance ear-
lier in the century, and Tur-
nell shares Westbrook’s feel-
ing that so far the ferr *
protection program has not
hurt his ranch or his commu-
nity. r ‘

But an abiding suspicion of
outsiders and particularly of
Easterp environmentalists
lingers here. “The environ-
mentalists look at us like all
we care about is running cat-
tle and getting all we can
get,” Westbrook said. "The
truth of the matter is that
most ranchers care about the
land and understand that
wildlife is part of it.”
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“We get hundreds of these
type of call every month,” he
said. “We always re-
spond. .. this is the first time
an attempt has been made to
link it to someone’s death.”. >

> Rhodes said the depart-
ment is “concerned about the
incident™ but plans no special
review of Officer Brechon’s
actions. "He acted profession-
ally and competent,” said
Rhodes.
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Continued from Pago A-1

participating in other
subsistence and personal
use fisheries available on
the Kenai Peni Isula.

In the past, ubsistence
fishing in Cook Inlet has
been limited to gillnet-
ting in salt water. The
state has also allowed for
"personal use" dip net
fisheries on the Kasilof
and Kenai Rivers.

Andrews’ decision
means that subsistence
fishing must be allowed
on every stream in Alas-
ka, said one Fish and
Game official who asked
not to be identified. “The
way | read this, I could
go down to the Anchor
River between weekends
and snag all | want.”

The Anchor River is
one of the first salmon
streams in Alaska to
open each summer to
sport fishing. The King
salmon fishery is so pop-
ular ai d so limited that it
is open only three week-
ends a y»ar.

The decision could also
create problems on the
Kenai River, where crea-
tion of a subsistence fish-
ery will increase competi-
tion for a limited number
of fish.

In recent years, the riv-
er has been the scene of a
bitter salmon allocation
fight between Anchorage
sportsmen and Cook Inlet
commercial fishermen.
The anglers want to in-
crease the number of king
salmon they can catch by
decreasing the fishing
time given Kenai Penin-
sula set- netters.

“If this decision hau to
be rend .red, it’s good it
was rendered while the
subsistence question is
before the legislature,”
said Russ Redick, execu-
tive director of the Alas-
ka Sportfishing Associa-
tion. “The idea that every
fish stock in every stream
has to be open to subsist-
ence is ridiculous. We've
got to move on from this.
That’s why we need a
rational decision out of
the legislature.”

Lawmakers are consid-
ering a variety of bills
amending the state’s 1978
subsistence law. Most
would restrict subsist-
ence to rural residents or
give the Boards of Fisher-
ies and Game increased
authority to restrict subs-
istence users.

Gov. Bill Sheffield
tried to win passage of a
subsistence bill last year
after the Alaska Supreme
Court ruled that urban
Alaskans with no tradi-
tional dependence nn fich
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IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fishing and hunting; and provid-

irg for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 16.05.151(a)(6) 1is amended to read:

(6) classifying as commercial fish, sport fish, personal
use fish, subsistence fish, or predators or other categories essential
for regulatory purposes;

Sec. 2. AS 16.05.251(a)(7) is amended to read:

@) protecting, maintaining, and improving watersheds
[WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the manage—
ment, conservation, protection, use, disposal, propagation” and stock—
ing of fish;

Sec. 3. As 16.05.251(a) is amended by adding new paragraphs to read:

(12) designating and regulating special fishing areas,
including personal wuse areas, trophy management areas, catch-and-
release areas, and children"s fishing areas, and designating stocks 1in
those areas for which special management is appropriate;

(13) regulating commercial, sport, subsistence, and personal
use fishing as needed for the conservation, development, and utiliza—
tion of fisheries.

Sec. 4. AS 16.05.255(a)(7) 1is amended to read:

@) protecting, maintaining, and imp“oving watersheds
[WATERSHED] and habitats [HABITAT IMPROVEMENT]. and for the manage—
ment, conservation, protection, use, disposal, propagation”® and
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stocking of game;

Sec. 5. AS 16.05.255(a) 1is amended by adding a new paragraph to read:
(10) regulating sport hunts and subsistence hunts as

for the conservation, development, and utilization of game and nongane

species.

Sec. 6. AS 16.05 1is amended by adding new sections to read:

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATIONVt ISH AND GAME,

() The Board of Fisheries and the Board of Game shall

¢)) identify the fish stocks and game populations, or
portions of stocks and populations, that are important to the subsis—
tence economy and culture of the area in which they are located; and

(2) estimate the amount of fish and game needed from each
stock orpopulation identified under (1) of this subsection to provide
areasonable opportunity to satisfy the subsistence uses of those
stocks and populations.

(b) Consistent with sustained yield, sound management, and the
maintenance of healthy fish stocks and game populations, the boards
shall determine

(D) whether there exists a harvestable surplus of the
stocks and populations identified under (a)(l) of this section; and

(2) how much of the surplus is needed to provide a reason-—
able opportunity to satisfy the subsistence uses of those stocks and
populations.

(c) The boards shall adopt subsistence fishing and subsistence
hunting regulations for each stock and population for which a harvest-
abla surplus is determined to exist under this section. If a surplus
is not sufficient to accommodate consumptive uses of the surplus, but
is sufficient to accommodate subsistence uses of the surplus, then

subsistence uses shall be accorded a preference over other consumptive
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uses, and the regulations shall provide a reasonable opportunity to
satisfy subsistence uses of the surplus, and may provide opportunities
to satisfy ither consumptive uses of the surplus. If it is necessary
to restrict subsistence fishing or subsistence hunting 1in order to
assure sound management or protect Tfuture subsistence fishing or
subsistence hunting, then the preference shall be limited, and the
boards shall distinguish among subsistence wusers, by applying the
following criteria:

D) customary and direct dependence on the fish stock or
game population as the mainstay of livelihood;

2 local residency; and

(3) availability of alternative resources.

(d) The boards may adopt regulations consistent with this sec—
tion that authorize taking for nonsubsistence uses a stock or popula-—
tion identified under (a)(l) of this section.

(e) A board may provide that a fish stock or game population not
identified under (a)(l1) of this section may not be taken under subsis—
tence regulations, but may be taken under other regulations. The
Board of Fisheries may shift subsistence use of a fish stock to a
suitable prior or contemporaneous stock of the same or a different
species that is readily available. The Board of Game may shift sub-—
sistence use of a game population to another population if a suitable
alternative population of the same or a different species is readily
available.

(f) The subsistence preference shall provide a reasonable oppor—
tunity for subsistence fishing or subsistence hunting. The preference
may vary, may be graduated, and may be balanced against the degree of
economic and traditional dependence on the resource in question. If
dependence on the resource 1in question 1is high, the preference shall
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provide a full opportunity for satisfaction of subsistence uses, 1in—
cluding potentially exclusive subsistence use when a resource shortage
occurs. If dependence on the resource in question is low, the prefer—
ence may provide a lesser opportunity for satisfaction of subsistence
uses and need not be potentially exclusive. As the degree of depen—
dence varies, the degree of the preference may vary accordingly.

(g) Takings authorized under tnis section are subject to reason—
able regulation of seasons, catch or bag [limits, and methods and
means.

(h) The 1implementation of a subsistence preference under this
section does not affect the eligibility of active duty military
personnel, while stationed 1in the state for more than 30 days, to
fish, hui.t, or trap on military installations and facilities 1in the
state under 10 U.S.C. 2671.

(1) The commissioner of Tfish ard game shall adopt regulations
defining "maintenance of healthy populations of fish and game,"™ "sound
management principles,”" and "sustained yield."

Sec. 16.05.259. ADMINISTRATIVE APPEALS. The Board of Fisheries
and the Board of Game, acting jointly, shall establish by regulation
an appeal procedure for persons aggrieved by the adoption or repeal of
a fishing or hunting regulation. An aggrieved person must exhaust
administrative remedies before bringing a legal action challenging the
adoption or repeal of the regulation.

Sec. 7- AS 16.05.330 is amended by adding new subsections to read:

(c) The Board of Fisheries and the Board of Game may
regulations providing for the 1issuance and expiration of subsistence
permits for areas, villages, communities, groups, or individuals as
needed for authorizing, regulating and monitoring the subsistence
harvest of fish and game. The boards shall adopt these regulations
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when the subsistence preference requires a reduction in the harvest of
a Tfish stock or game population by nonsubsist=nce users, or when
special seasons, bag limits or other provisions are necessary, to
provide a reasonable opportunity for subsistence takings. A pernmit
program need not be established in any particular area of the state or
for any particular fish stock or game population unless circumstances
warrant.

(d) With the assistance of the department, the boards shall
provide reasonable public notice of the following information to users
of a group, community, village, or area subsistence permit:

(1) the terns of the permit;

(2) the fish stocks and game populations authorized to be
taken under the permit;

(3) the subsistence use areas covered by the permit.

(e) The Board of Fisheries and the Board of Game may use village
and regional corporations formed under A3 U.S.C. 1601 1628 (Alaska
Native Claims Settlement Act) and community, postal, media, or other
services appropriate for providing notice under (d) of this section.

) The commissioner shall administer subsistence permit pro—
grams that may be established. The commissioner nay appoint state
employees or other persons to take applications and issue permits and
tags. A person appointed by the commissioner may administer oaths for
permit and tag applications. The commissioner or the appropriate
board may require a report from persons using a permit concerning the
time, manner, and place of taking fish and game, the kinds and quanti —
ty taken, and other information helpful in administering the fish and
game resources of the state. Except for state employees, a person
appointed by the commissioner under this subsection is entitled to

compensation of $50 per year or $1 for each permit or tag issued,
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whichever is greater.
Sec. 8. AS 16.05.940(22) 1is amended to read:

(22) "subsistence Tfishing"™ means the nonwasteful taking of,
fishing for, or possession of fish, shellfish, or other fisheries
resources bv a resident domiciled in a rural area of the state for
subsistence uses with gill net, seine, fish wheel, longline, or other
means defined by the Board of Fisheries;

Sec. 9. AS 16.05.940(23) 1is amended to read:

(23) "subsistence uses™ means the nonwasteful, noncommer—
cial , customary and traditional vises [IN ALASKA] of wild, renewable
resources bv a resident domiciled in a rural area of the state for
direct personal or family consumption as food, shelter, fuel, cloth—
ing, tools, or transportation, for the making and selling of handi—
craft articles out of nonedible by-products of Tfish and wildlife
resources taken for personal or family consumption, and for the cus—
tomary trade, barter, or sharing for personal or family consumption;
in [FOR THE PURPOSES OF] this paragraph, "family"™ means [ALL] persons
related by blood, marriage, or adoption, and a [ANY] person living 1in
[WITHIN] the household on a permanent basis;

Sec. 10. AS 16.05.940 is amended by adding newparagraphs to read:

(28) "fish stock™ means a species, subspecies, geographic
grouping or other category of fish manageable as a unit that, at any
time during any season of the year, may be found in water subject to
state jurisdiction;

(29) "game population” means a group of game animals of a
single species or subgroup whose members in whole or 1in part use, or
may be found at any time or during any season of the year 1in or on,
land, air, or water subject to state jurisdiction;

(30) "nonwasteful" means making reasonable use of a
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harvested fish or game animal or most of its parts;

(31) "rural area’”means a community or area of the state 1in
which the taking of fish or game for personal or family consumption is
a significant characteristic of the economy of the community or area;

(32) "subsistence hunting" means the nonwasteful taking of
game animals by a resident domiciled in a rural area of the state for
subsistence uses by means defined by the Board of Game.

Sec. 11. AS 16.05.251(b), 16.05.255(b), and 16.05.257 are repealed.

Sec. 12. This Act takes effect June 1, 1986.
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IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fishing and hunting; and provid—
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT. (a) Sound management of fish and
wildlife 1is more likely to be achieved if the management of fish and wild—
life, including allocation among different uses, 1is done on a biological
basis, rather than on the basis of land ownership.

(b) Maintaining healthy populations of fish and wildlife is important
to the state because|jiealthy populations”®provide opportunities for a sub-—
sistence life style, for trophy and other sport hunting and fishing, for
commercial fishing and for wildlife viewingTJ

(c) To assure that these opportunities remain reasonably available it
is necessary

D) that there be an equitable balance among sport, commercial,
subsistence, and nonconsumptive/needsT\

2 that, when all consumptive uses of fish and game cannot be
accommodated without harming the resource, there be a reasonable preference
for subsistence use of fish stocks and game populations that are important
to subsistence uses;

(3) that the Board of Fisheries and the Board of Game have the
authority, flexibility,Sand informationTneeded to maintain sustained yield,
healthy populations, and»gpportunities for subsistence, sport, commercial
and other consumptive and nonconsumptive uses of fish and game; and

(€)) that the Board of Fisheries and the Board of Game have

’,l}p ’)fi‘Aml) Vnwi [”H@E



authority to establish subsistence permit programs.
* Sec. 2. AS 16.05.050 1is amended by adding new paragraphs to read:
(14) make recommendations to the Board of Fisheries and the
Board of Game regarding the adoption, amendment, and repeal of regu-—
lations ;
(15) provide information to the Board of Fisheries and the
Board of Game as needed to carry out their statutory duties.
* Sec. 3. AS 16.05.251(a) 1is amended to read:
(a) The Board OE Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act (AS 44.-

62)for
(D) setting apart and designating fish vreserve areas,

refuges and sanctuaries in theﬁwaters of the state over which it has
jurisdiction, subject to the approval of the legislature: |,

(2) managing fish reserve areas;sfgfuges anngg?ctuaries;

3) establishing open and closed seasons and areas for the
taking of fish;

4) [(3)] setting quotas, bag Ulimits, harvest levels,
escapement levels, and sex” [AND] size, age, and other limitations
pertaining to [ON] the taking of fish;

BG) [(D] establishing che means and methods, including
gear, tackle, and vessels, employed in the pursuit, capture”® and
transport of fish;

6) [(B)] establishing marking and identification require—
ments for means wused in pursuit, capture, possession, tagging, and
transport of fish; n

) [(6)] classifying- /as commercial fish, sport fish ,

personal use fish, subsistence fish, indigenous fish, exotic fish,

nonindigenous fish, hatchery fish, or predators or other categories

-VvI,; - rT] N
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essential for regulatory purposes™ a fish stock may be the subject of

more than one classification

(8) protecting, maintaining and improving watersheds [(7)
WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the management,
conservation, protection, use, disposal,’propagation® and stocking of
fish; watershed and habitat regulations may be adopted under this
paragraph only a«fter consultation with the Department of Natural
Resources; —

(9) [(8)] investigating and determining the extent and
effect of disease, predation, and com petition among fish in the state,
and exercising control measures considered necessary to the resources
of the state;

(10) [(9)] prohibiting and regulating the live capture,
possession, transport, or release of [NATIVE OR EXOTIC] fish or their
€90s;

(11) [(10)] establishing seasons, areas, quotas and methods
of harvest for aquatic plants;

(12) [(H)] establishing the times anddates during which
the issuance of fishing licenses, permits and registrations and the
transfer of permits and registrations between registration areas is
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16.437

(13) designating and regulating special fishing areas,
including personal wuse areas, trophy management areas, catch-and-
release areas, and children's fishing areas, and designating stocks in
those areas for which special management is appropriate;

(14) establishing a procedure for administrative appeal of
board decisions; and

(15) regulating commercial, sport, subsistence, and personal

u3_



use TFfishing as needed for the conservation, development and utiliza-
tion of fisheries.
Sec. 4. AS 16.05.255(a) 1is amended to read:
(a) The Board of Game may adopt regulations it considers advis
able 1in accordance with the Administrative Procedure Act (AS 44.62)
for

D) setting apartjTand designating! game reserve
refuges ancy sanctuaries in the water or on the land of the state over
which it has jurisdiction, subject to the approval of the legislature;

(2) managing game reserve areas, refuges and sanctuaries;

3) establishing open and closed seasons and areas Tfor the
taking of game;

4) [(3)] establishing the mean”” [AND] methods, marking,
and identification requirements employed if; the pursuit, capture”®
possession, tagging and transport of game;

B) [(D] setting quotas, bag limits, harvest levels, and
sex, age,[AND] size, and other limitations on, and game population
goals pertaining to, the taking of game;

6) [(B)] classifying game as game birds, song birds, big
game animals, fur bearing animals, predators or other categories;

(M [6)] methods, means, and harvest levels necessary to
control predation and competition among game in the state;

N Hiyj (8) protecting, maintaining, and improving watersheds [(7)
WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the manage——I
ment, conservation, protection, use, disposal, propagation and stock—
ing of game; watershed and habitat regulations may be adopted under/
this paragraph only after consultation with the Department of Natural
Resources;

€)) [(8)] prohibiting the live capture, possession,

-4- &y



transport, or release of native or exotic game or their eggs;

(10) [(9)] establishing the times and dates during whic

issuance of game licenses, permits and registrations and the transfer
of permits and registrations between registration areas and game
management units or subunits is allowedj "

(1) regulating sport hunts and subsistence hunts
for the conservation, development, and utilization of game and nongame
species.

Sec. 5. AC 16.05 is amended by adding new sections to read:

.Sec. 16 05.258. METHODS OF DETERMINING CUSTOMARY AND TRADITIONAL
SUBSISTENCE USE AND ALLOCATING FISH AND GAME. (a) The Board of
Fisheries and tha Board of Game shall:

(1) /estimate”the amount of fish and game needed to provide
a reasonable opportunityJ[forfrural residents”™ to continue to engage in
a customary and traditional subsistence way of Ilife; determinations
shall be based on research, analysis, comments, and recommendations of
the department;

(2) identify /and designate jthe areas used for subsistence
harvest, and areas formerly used for subsistence harvest, according to
fish stock and game population, and according to subsistence user

r
population; the zones may overlap where different groups of subsis—
tence users have customarily and traditionally used the same areas;

€)) identify fish stocks and game populations that custom-—
arily and traditionally have been used by, and are important”to, rural
residents {for subsistence use. J

(b) The Board of Fisheries or the Board of Game shall assess
biological status of, respectively, the important subsistence Ffish
stocks and the important subsistence game populations in the use

zones, and shall determine whether a surplus may be harvested during

as
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i regulatory year consistent with the sustained yield principle, sound
management principles, and the maintenance of healthy fish stocks, and
other wildlife populations.

(c) After 1ident \fying the 1important subsistence fish stocks or
game populations, the appropriate board shall determine the amount of
harvestable surplus of the stock or population that will provide a
reasonable opportunity to engage in customary and traditional subsis—
tence uses of the stocks or populations.

(d) The Board of Fisheries and the Board of Game shall adopt
regulations, with- I*""2A”Mfinis™"tive Procedure Act
(AS 44.62) , for subsistence fishing and~A\fi*"~&ence hunting unless
adoption cf the regulations cguld jeopardize or interfere with the
maintenance of fish stocks, game populations, or other wildlife popu—
lations on a sus”?ined-yield basis, or could be inconsistent with
sound management principles or with the maintenance of healthy fish
stocks, game populations, or other wildlife populations. The regula—
tions may be the same as, different from, or 1in addition to regula
tions governing other consumptive uses of the stocks or populations

(e) Except as otherwise provided 1in this chapter or 1in other
state or federal laws, subsistence fishing and subsistence hunting 1is
accorded a preference over other consumptive takings and uses of fish,
&ame.( or other wildlife”® Whenever it 1is necessary, after reasonably
regulating seasons, bag or catch limits, and means and methods, to
further restrict subsistence fishing or subsistence hunting to protect
the continued health and viability of a fish stock or game population,
assure sound management, assure the maintenance of a fish stock or
game population on a sustained-yield basis, or protect continued
future subsistence fishing or subsistence hunting, the preference may

be limited by applying the following criteria:



(&) customary and direct dependence on the fish stock or

game population as the mainstay of livelihood;

(2) local residency; and
(3) availability of alternative resources.
) Each board may adopt regulations under this chapter tha

authorize taking for nonsubsistence uses a stock or population iden—
tified as important for subsistence use, to the extent that the non-—
subsistence uses do not jeopardize or interfere with sound management
principles, sustained yield,J the maintenance of healthy populations/
or the opportunity for taking these resources for subsistence uses
under this chapter.
(9) The boards, acting jointly, shall adopt regulations that

establish criteria that the boards must consider when defining and

identifying customary and traditional subsistence uses and customary

and traditional subsistence use areas. The regulations may 1include,
but need not be limited to, the following criteria: A
1) long-term, consistent patterns of use recurring in

specific seasons each year;

(2) use patterns consisting of methods and means of harvest
characterized by efficiency and economy of effort and cost, and condi —
tioned by local circumstance”;

d i2

(3) the consistent harvest and use of fish or game that 1is
near, or reasonably accessible from, the user®s residence;

(4) use patterns that include the handing down of knowledge
of fishing or hunting skills, values, and 1lore from generation to
generation;

(5) use patterns in which the hunting or fishing effort or

the productsof that" effort are distributed or shared among others

within a definable community of persons, including customary trade,
7
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barter, sharing, and gift-giving,- customary trade does not include
significant commercial enterprises; an area may include specific
villages or towns with a historical dependence on subsistence uses;

(6) use patterns that include reliance for subsistence
purposes on a wide diversity of the fish and game resources of an area
and provide substantial t"”~nomic, cultural, social, and nutritional
elements of the life of area residents; and

) lack of a developed cash economy that coulc. provide all
residents of the area a reasonable opportunity for participation.

(h) If the appropriate board determines that (1) a particular
fish stock or game population 1is not a customary and traditional
subsistence resource or not a significant *ource of subsistence use
and (2) subsistence is not the use of that fish stock or game
population, the board may provide that the fish stock or game popu-—
lation may not be taken under subsistence regulations, but may be
taken under oth"*r regulations. The Board of Fisheries may shift
subsistence use of a fish stock to a suitable prior or contempora—
neous stock of the same or a different species. The Board of Game may
shift subsistence use of a game population to another population if a
suitable alternative population of the same or a different species is
available.

(i) The subsistence preference shall provide a reasonable oppor—
tunity for subsistence fishing or subsistence hunting. The preference
may vary, may be graduated, and may be balanced against the degree of
economic and traditional dependence on the resource 1in question. If
dependence on the resource 1in question 1is high, the preference shall
provide a Tfull opportunity for satisfaction of subsistence needs,
including potentially exclusive subsistence wuse when a resource

shortage occurs. If depend, <ce on the resource 1in question is low,
-8-
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the preference may be less and neéd not be potentially exclusive. As
the degree of dependence varies, the degree of the preference may vary
accordingly.

Sec. 16.05.259. JUDICIAL APPEAL OF REGULATORY ACTIONS. An
aggrieved person must exhaust all administrative remedies before
bringing a legal action challenging the adoption or repeal of a regu—
lation of the Board of Fisheries or the Board of Game.

Sec. 6. AS 16.05.330 1is amended by adding new subsections to read:

(©) The Board of Fisheries and the Board of Game may adopt
regulations, under the Administrative Procedure Act (AS 44.62), pro—
viding for the issuance and expiration of subsistence fishing permits,
subsistence hunting permits, and combination subsistence fishing and
hunting permits as needed for authorizing, regulating and monitoring
the subsistence harvest of fish and game. The boards shall adopt
these regulations when the subsistence preference requires a reduction
in the harvest of a fish stock or game population by nonsubsistence
users, or when special seasons, bag limits or other provisions are
necessary, to provide a reasonable opportunity for subsistence tak-—
ings. A permit program need not be established in any particular area
of the state or for any particular fish stock or game population
unless circumstances warrant.

(d) The commissioner shall administer subsistence permit pro—
grams that may be established. The commissioner may appoint and
authorize <compensation of persons to take applications and issue
permits and tags, and may require reports, as provided for licenses
and tags under AS 16.05.360 - 16.05.390.

(e) This section may not be construed as altering other require—
ments of state or federal law for licenses, permits, stamps, tags, or

seals.
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Sec. 7. AS 16.05.940(22) 1is amended to read:

(22) "subsistence fishing" means the nonwasteful taking of,
fishing for, or possession of fish, shellfish, or other fisheries
resources in accordance with regulations adopted under AS 16.05.258
for subsister~e uses with gill net, sein;, fish wheel, 1long line, or
other methods and means defined by the Board of Fisheries;

Sec. 8. AS 16.05.940(23) 1is amended to read:

(23) "subsistence uses" means the nonwasteful, customary and
traditional uses by residents of rural subsistence areas 1in Alaska of
wild, renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation, for the
making and selling of handicraft articles out of nonedible by-products
of fish and wildlife resources taken for personal or family consump—
tion, and for the customary trade, barter, or sharing for personal or
family consumption; 1in [FOR THE PURPOSES OF] this paragraph, "family"
means [ALL] persons related by blood, marriage, or adoption, and a
[AIlY] person living in [WITHIN] the household on a permanent basis;
Sec. 9. AS 16.05.940 1is amended by adding new paragraphs to read:

(28) "fish stock"™ means a species, subspecies, geographic
grouping or other category of fish manageable as a unit;

(29) "game population” means a group of game animals of a
single species or geographic subgroup;

(30) "nonwasteful” means making reasonable use of a har—
vested fish or game animal or most of its parts;

(31) "residents of rural subsistence areas" means state
residents domiciled 1in rural areas of the state that the Board of
Fisheries and the Board of Game determine, under AS 16.05.253, are
customary and traditional subsistence use areas;

(32) "subsistence hunting"™ means the nonwasteful taking of
-10-
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animals by a person qualified under AS 16.05.258 for subsistence

by methods and means defined by the Board of Game.

10.

11.

AS 16.05.251(b), 16.05.255(b),

This Act takes effect June

1,

and 16.05.257 are repealed.
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IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fishing and hunting; and provid—

ing for an effective date."
BE IT ENACTED BY TR:-, 7.EGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT. | Qa) Sound management of fish and
wildlife is more likely to be achieved if the management of fish and wild—
life, including allocation among different uses, 1is done on a biological
basis, rather than on the basis of land ownership.]

(b) Maintaini11 healthy populations of fish and(wildliﬂﬁfis important
to the state because (Healthy population”proviae opportunities Tfor £a) sub—
sistence life style;, for [trophy and other] sport* hunting and fishing, for
commercial Tfishing and for wildlife viewing.

(c) To assure that these opportunities remain reasonably available it
is necessary

(1) that there be an equitable balance among sport, commercial,

JA5><5 -
subsistence, and nonconsumptivelneedsj;

(2) that, when all consumptive uses of fish and game cannot be
accommodated without harming the resource, there be a reasonable preference
for subsistence use of fish stocks and game populations that are important
to subsistence uses;

(3) that the Board of Fisheries and the Board of Game have the
authority, flexibility, and information needed to maintain sustained yield,
healthy populations, and]/TSpportunities for subsistence, sport, commercial
and other consumptive and nonconsumptive uses of fish and game; and

4) that the Board of Fisheries and the Board of Game have
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authority to establish subsistence permit programs.
* Sec. 2. AS 16.05.050 1is amended by adding new paragraphs to read:
(14) make recommendations to the Board of Fisheries and the
Board of Game regarding the adoption, amendment, and repeal of regu—
lations ;
(15) provide 1information to the Board of Fisheries and the
Board of Game as needed to carry out their statutory duties.
* Sec. 3. AS 16.05.251(a) 1is amended to read:

() The Board of Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) for

D) setting apart jand designating fish reserve areas,
refuges and sanctuaries in the waters of the state over which it has
jurisdiction, subject to the approval of the legislature;

(2) managing fish reserve areas, refuges and sanctuaries;

3) establishing open and closed seasons and areas for the
taking of fish;

4 [(3)] setting quotas, bag limits, harvest levels,
escapement levels, and sex” [AND] size, age, and other limitations
pertaining to [ON] the taking of fish;

B [D] establishing the means and methods, 1including
gear, tackle, and vessels, employed 1in the pursuit, capture® and
transport of fish;

6) [(B)] establishing marking and identification require—
ments for means wused 1in pursuit, capture, possession, tagging, and
transport of xish;

@) [(6)] classifying”"” commercial fish, sport fish”
personal wuse fish, subsistence fish, “indigenous fish, exotic fish,

nonindigenous fish, hatchery fish, or predators or other categories
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essential for regulatory purposes®; a fish stock may be the subject of

more than one classification;

(8) Aprotecting, maintaining and improving watershe

WATERSHED 1 and (habitatsj [HABITAT IMPROVEMENT], and[for the] management,
conservation, protection, use, disposal,” propagation”® and stocking of
fish; "watershed and habitat regulations may be adopted under this
paragraph only after consultation with the Department of Natural
Resources:3

(€)) [(8)] investigating and determining the extent and
effect of disease, predation, and competition among fish in the state,
and exercising control measures considered necessary to the resources
of the state;

(10) [(9)] prohibiting and regulating the live capture,
possession, transport, or release of [NATIVE OR EXOTIC] fish or their
€99s;

(1D [(10)] establishing seasons, areas, quotas and methods
of harvest for aquatic plants;

(12) [(11)] establishing the times anddates during which
the issuance of fishing licenses, permits and registrations and the
transfer of permits and registrations between registration areas 1is
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16. "3j_

(13) designating and regulating special Tfishing areas,
including personal use areas, trophy management areas, catch-and-
release areas, and children®s fishing areas, and designating stocks 1in
those areas for which special management is appropriate;

(14) establishing a procedure for administrative appeal of
board decisions; and

(15) regulating commercial, sport, subsistence, and personal

-3-
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use fishing as needed for the conservation, development and utiliza-
tion of fisheries.
Sec. 4. AS 16.05.255(a) is amended to read:

(a) The Board of Game may adopt regulations it considers advi
able in accordance with the Administrative Procedure Act (AS 44.62)
for

(1) setting apart jand designating game reserve areas,
refuges and sanctuaries in the water or on the land of the state over
which it has jurisdiction, subject to the approval of the legislature;

(2) managing game reserve areas, refuges and sanctuaries;

(3) establishing open and closed seasons and areas for the
taking of game;

(4) [(3)] establishing the means®™ [AND] methods Qmarking,
and identification requirementsj employed in the pursuit, capture”
possession, tagging and transport of game;

(5) [(4)] setting quotas, bag lim its, harvest levels, and
sex, age, [AND] size, and other [limitations on,and game population
goals pertaining toT™ the taking of game;

(6) [(5)] classifying game as game birds, song birds, big
game animals, fur bearing animals, predators or other categories;

(7) [(6)] methods, means, and harvest levels necessary to
control predation and competition among game in the state;

(8) "protecting, maintaining, and improving watersheds [(7])
WATERSHED 1 and [habitats™ [HABITAT IMPROVEMENT], and [for thj manage-
ment, conservation, protection, use, disposal, propagation and stock-
ing of game watershed and habitat regulations may be adopted under
this paragraph only after consultation with the Department of Natural
Resource”jj

(9) [(8)] prohibiting the live capture, possession,

-4 -
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(10) [(9)] establishing the times and dates during whic
issuance of game licenses, permits and registrations and the transfer

of permits and registrations between registration areas and game

———————————— 3 ) regulating sport hunts and ""subsistence hunts as needed

for the conservation, development, and utilization of game and nongame
species.
Sec. 5. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.258. METHODS OF DETERMINING CUSTOMARY AND TRADITIONAL
SUBSISTENCE USE AND ALLOCATING FISH AND GAME. (a) The Board of
Fisheries and the Board of Game shall:

j(1) estimate the amount of fish and game needed to provide
a reasonable opportunity for jrural residents to continue to engage in
aj customary and traditional subsistencefway of 1lifej determinations
shall be based on research, analysis, comments, and recommendations of
the department”

2 identify and designate areas used for subsistence
harvestJ7 and areas formerly used for subsistence harvest, according to
fish stock and game population, and according to subsistence user
population; the zones may overlap where different groups of subsis-—
tence users have customarily and traditionally used the same areas”j

A3) identify fish stocks and game populations that custom—
arily and traditionally have been used by, and are important to, rural
residents for subsistence use.

(b) The Board of Fisheries or the Board of Game shall asseso tn
biological status of, respectively, the 1important subsistence fish
stocks and the important subsistence game populations 1in the use
zones, and shall determine whether a surplus may be harvested during

-5-



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

ivuiuv L/ruir i WUKA JJKAti WURK DRAFT

a regulatory year consistent with"the sustained yield principle, sound
management principles, and the maintenance of healthy fish stocks, and
other wildlife populations.

(c) After 1identifying the important subsistence fish stocks or
game populations, the appropriate board shall determine the amount of
harvestable surplus of the stock or population that will provide a
reasonable opportunity to engage in customary and traditional subsis—
tence uses of the stocks or populations.

(d) The Board of Fisheries and the Board of Game shall adopt
regulations, in accordance with the Administrative Procedure Act
(AS 44.62), for subsistence fishing and subsistence hunting unless
adoption of the regulations could jeopardize or interfere with the
maintenance of fish stocks, game populations, or other wildlife popu—
lations on a sustained-yield basis, or could be inconsistent with
sound management principles or with the maintenance of healthy fish
stocks, game populations, or other wildlife populations. The regula—
tions may be the same as, different from, or 1in addition to regula—
tions governing other consumptive uses of the stocks or populations.

(e) Except as otherwise provided 1in this chapter or 1in other
state or federal laws, subsistence fishing and subsistence hunting is
accorded a preference over other consumptive takings and uses of fish,
game, jor-e-ther wiridlrjrf*. Whenever it 1is necessary, after reasonably
regulating seasons, bag or catch Ilimits, and means and methods, to
further restrict subsistence fishing or subsistence hunting to protect
the continued health and viability of a fish stock or game population,
assure sound management, assure the maintenance, of a fish stock or
game population on a sustained-yield basis, or protect continued
future subsistence fishing or subsistence hunting, the preference may

be limited by applying the following criteria:
_6-
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¢)) customary and dire"ct dependence on the Tfish stock or
game population as the mainstay of livelihood;

(2) local residency; and

3) availability of alternative resources.

) Each board may adopt regulations under this chapter that
authorize taking Tfor nonsubsistence uses a stock or population iden—
tified as 1important for subsistence use, to the extent that the non-—
subsistence uses do not jeopardize or interfere with sound management
principles, susta®.ned yield, the maintenance of healthy populations,
or the opportunity for taking these resources for subsistence uses
under this chapter.

(9) The boards, acting jointly, shall adopt regulations that
establish criteria that the boards must consider when defining and
identifying customary and traditional subsistence uses and customary
and traditional subsistence use areas. The regulations may include,
but need not be limited to, the following criteria:

D) long-term, consistent patterns of wuse recurring 1in
specific seasons each year;

(2) use patterns consisting of methods and means of harvest
characterized by efficiency and economy of effort and cost, and condi—
tioned by local circumstances;

3) the consistent harvest and use of fish or game that 1is
near, or reasonably accessible from, the user®s residence;

(4) use patterns that include the handing down of knowledge
of fishing or hunting skills, values, and 1lore from generation to
generation;

(5) use patterns 1in which the hunting or fishing effort or
the products of that effort are distributed or shared among others

within a definable community of persons, including customary trade,

-7-
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barter, sharing, and gift-giving; customary trade does not include
significant commercial enterprises; an area may 1include specific
villages or towns with a historical dependence on subsistence uses;

(6) use patterns that include reliance for subsistence
purposes on a wide diversity of the fish and game resources of an area
and provide substantial economic, cultural, social, and nutritional
elements of the life of area residents; and

) lack of a developed cash economy that could provide all
residents of the area a reasonable opportunity for participation.

(h) If the appropriate board determines that (1) a particular
fish stock or game population 1is not a customary and traditional
subsistence resource or not a significant source of subsistence use
and (2) subsistence 1is not the best use of that fish stock or game
population, the board may provide that the fish stock or game popu-—
lation may not be taken under subsistence regulations, but may be
taken under other regulations. The Board of Fisheries may shift
subsistence use of a Tfish stock to a suitable prior or contempora-—
neous stock of the same or a different species. The Board of Game may
shift subsistence use of a game population to another population if a
suitable alternative population of the same or a different species 1is
available.

(i) The subsistence preference shall provide a reasonable oppor—
tunity for subsistence fishing or subsistence hunting. The preference
may vary, may be graduated, and may be balanced against the degree of
economic and traditional dependence on the resource 1in question. If
dependence on the resource 1in question 1is high, the preference shall
provide a full opportunity for satisfaction of subsistence needs,
including potentially exclusive subsistence use when a resource

shortage occurs. If dependence on the resource in question 1is low,

8.
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the preference may be less and need not bepotentially exclusive. As
the degree of dependence varies, the degree of the preference may vary
accordingly.

Sec. 16.05.259. JUDICIAL APPEAL OF REGULATORY ACTIONS. An
aggrieved person must exhaust all administrative remedies before
bringing a legal action challenging the adoption or repeal of a regu-—
lation of the Board of Fisheries or the Board of Game.

Sec. 6. AS 16.05.330 is amended by adding new subsections to read:

(c) The Board oi Fisheries and the Board of Game may adopt
regulations, under the Administrative Procedure Act (AS 44.62), pro—
viding for the issuance and expiration of subsistence fishing permits,
subsistence hunting permits, and combination subsistence fishing and
hunting permits as needed for authorizing, regulating and monitoring
the subsistence harvestof fish and game. The boards shall adopt
these regulations when the subsistence preference requires a reduction
in the harvest of a fish stock or game population by nonsubsistence
users, or when special seasons, bag limits or other provisions are
necessary, to provide a reasonable opportunity for subsistence tak-—
ings. A permit program need not be established in any particular area
of the state or for any particular fish stock or game population
unless circumstances warrant.

(d) The commissioner shall administer subsistence permit pro—
grams that may be established. The commissioner may appoint and
authorize compensation of persons to take applications and 1issue
permits and tags, and may require reports, as provided for [licenses
and tags under AS 16.05.360 - 16.05.390.

(e) This section may not be construed as altering other require—
ments of state or federal law for licenses, permits, stamps, tags, or

seals.
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Sec. 7. AS 16.05.940(22) is amended to read:

(22) "subsistence fishing"” means the nonwasteful taking of,
fishing for, or possession of fish, shellfish, or other Tfisheries
resources 1in accordance with regulations adopted under AS 16.05.258
for subsistence uses with gill net, seine, Tfish wheel, 1long line, or
other methods and means defined by the Board of Fisheries;

Sec. 8. AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the nonwasteful, customary and
traditional uses by residents of rural subsistence areas in Alaska of
wild, renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation, for the
making and selling of handicraft articles out of nonedible by-products
of fish and wildlife resources taken for personal or family consump—
tion, and for the customary trade, barter, or sharing for personal or
family consumption; 1in [FOR THE PURPOSES OF] this paragraph, "family"
means [ALL] persons related by blood, marriage, or adoption, and a
[ANY] person living in [WITHIN] the household on a permanent basis;
Sec. 9. AS 16.05.940 is amended by adding new paragraphs to read:

(28) "fish stock" means a species, subspecies, geographic
grouping or other category of fish manageable as a unit;

(29) "game population”™ means a group of game animals of a
single species or geographic subgroup;

(30) "r.onwasteful”™ means making reasonable use of a har—
vested fish or game animal or most of its parts;

(31) "residents of vrural subsistence areas" means state
residents domiciled 1in rural areas of the state that the Board of
Fisheries and the Board of Game determine, under AS 16.05.258, are
customary and traditional subsistence use areas;

(32) "subsistence hunting" means the nonwastefui taking of

2 10-
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OR
Vgame animals ~y a" peisun quadificdjKnder AS 16.05.258 for subsistence

uses by methods and means defined by the Board of Game.
* Sec. 10. AS 16.05.251(b), 16.05.255(b), and 16.05.257 are repealed.

* Sec. II. This Act takes effect June 1, 1986.
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IN THE SENATE . BY THE STATE AFFAIRS COMMITTEE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
<f:
For an Act entitled: "An Act relating to fishing and hunting; and provid-
ing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

\* Section 1. FINDINGS AND INTENT. (a) Sound management- o-f~ f-ish- and

X

(b) Maintarning healthy populations of fish and wildlife is important
to the state because-Jhealthy populations provide opportunities for a sub-—
sistence life style, forxtrophy and other sport hunting and fishing, for
commercial fishing and fo> wildlife viewinﬁ.

(c) To assure that theselopportunities remain reasonably available it
(1) that there be an eauitable balance among sport, commercial,

(2) that, when .aII/consumptiuL?Vuses of fish and game cannot be
ther«

/ \
ash stocks and eame popt
(3) that the Board of Fisheries and the Bo"ard of Game have the
/
flexibility, and information needed to maintain sustained yield,
ipulaAﬁons, and opportunities for subsistence, sport, commercial
consumptive and nonconsumptive uses of fish and g”~e; and

(4) that the Board of Fisheries and the board of\ Game have
t

-1- SB 8001
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auttTtrrity to“establish 'subsTstericS""permitr~prog-rams .
* Sec. 2. AS 16.05.094 is amended to read: |
Sec. 16.05.094. \>UTIES OF DIVISION OF SUBSISTENCE HUNTING AND
FISHING. The division 6f subsistence hunting and fishing shall
(1) compile and analyze existing data and data gathered in
-future studies, and conduct; studies to gather information, including
data from subsistence users,\the public, other divisions of the de-
partment, and other state or federal agencies, on all aspects of the
role of subsistence hunting and "fishing in the lives of the residents
of the state; while analyzing and”~studying, the division shall, as
clearly as possible, identify |
(A) the species, stocks, and populations of fish and
wildlife used for customary and traditional subsistence in each
area of the state;

(B) the degree of signi“ficance that these species,
stocks, and populatio#s have to custgmary and traditional subsis-
tence in each area 9# the state; \

©) thegustomary and tradiéional subsistence uses of
fish and wildlife b; species, stock, an$ population in each area

of the state; j
(D) the areas used for subsistence harvest, and areas
formerly used for subsistence harvest, according to
/3) fish stock and wildlife~population; and
(/ii) subsistence user populatVon;
(E) ~the are?.,, watersheds, flyways!, and other habi-
tats, whether/or not within the state, used by fish and wildlife
that are subj.ect to subsistence uses; 1in identifying these habi-

/
tats, the division shall seek the assistance of other divisions

/
of the department, and other state or federal agencies having

SB 8001 _ 24 -2-
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.jurisdiction over fish and wildlife;

) \yﬂm effect, if anyf that subsistence use of each
species, stock, %r population haé on the maintenance of healthy
populations, on the sustained yield of these species, stocks, or

= populations, on other subsistence users, and on sport or commer-
cial users whether or not in the state; in 1identifying these
effects, the division\shall éeek the assistance of other divi-

\ /
sions of the department and other state or federal agencies

\
having jurisdiction over fi#h and wildlife;

(2) quantify or estimate the amount, nutritional value, and

I\
extent of dependence on food acquired through subsistence hunting and
fishing according to
(A) species, stock, or population of fish and wild-
life; ,
J|| \
(B) population of customary and traditional subsis-

b
tence users; and

(C) subsistence use area;

| \

(3) make information gathered\ available to the public.
J

appropriate agencies, and other organized bodies;

I
(4) assist the depﬁrtment, the Bogrd of Fisheries, and th

0% —
Board of Game 1in determining wha*- uses of fi%F and game, as well a
4
which users and what methodi, should be termeg customary and tradi

/ \
tional subsistence uses, users, and methods; \
! \
(5) evaluate the impact of state and federal laws ar
|

regulations on subsistence hunting and fishing and, when correcti->
action 1is indicated, make}recommendations to the department;

(6) make recom%endations to the Board of Game and the Boa
of Fisheries regarding adoption, amendment and repeal of regulatio

affecting subsistence hunting and fishing; 1in making recommendatic

-3- SB 8001



the division shall consult with appropriate divisions of the depart—

ment and, when appropriate, with other state or federal agencies
"X "\
having jurisdiction over fish and wildlife; recommendations must be
\ \

approved by the commissioner;

(7) participate with other divisions of the department and
with other departments of state and federal government in the prepara-
tion of statewidelL [AND] regional, or area management plans affecting
fish and wildlife and their habitats so\that those plans recognize
[REORGANIZE] and incorporate the needs of subsistence wusers of fish
and game.

Sec. 3. AS 16.05.251(a) 1is amended to read:

(a) The Board of Fisheries may adopt regulations it consid
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) for

(¢D) setting apart 7arrd---ders4dh-n-a-&4rn™ fish reserve
refuges and sanctuaries in the waters of the state over which it has
jurisdiction, subject to the approval of the legislature;

*InanagirTg~fxsh-"reserye-are~a"ST"refu-ges~and..,s.anc.t:uaries

(3) establishing open and closed seasons and areas for the
taking of fish;

(1) [(3)] setting quotas, bag limits, harvest levels,
escapement levels, and sex”™ [AND] size, age, and other Jlimitations
pertaining to [ON] the taking of fish f-in-watogg- oijfcrtgcl Lo ‘sfrakt
wiiJji3lHictiput

(5 [(4D)] establishing the means and methods|t.-such-as gear
hackle-and-vessels”employed in the pursuit, capture” and transport o
fish;

6) [(B)] establishing marking and identification require

: f*Dosspssian-r-— trag-gl ar
1 -1
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transport of fisL,

(7 [(6)] classifying as commercial fish, sport fish,
personal use fish, subsistence fish.f"indigenous fish, exotic fish,
nonindigenous fish, hatchery fish. oPupredators or other categories
essential for regulatory purposes;fa fish stock may be the subject of

more than one classification;\

(8) protecting, maintaining and improving watersheds [(7)
WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the management,
conservation, protection, use, disposal, propagation”® and stocking of
fish;f%qtershed and habitat regulations may be adoDted under this
paragraph only after consultation with the Department of Natural
Resources
(9) [(8)] 1investigating and determining the extent and
effect of disease, predation, and competition among Tfish in the state,
and exercising control measures considered necessary to the resources
of the state;
(10) [(9)] prohibiting and regulating the Ilive —capture,

possession, transport, or release of (NATIVE OR EXOTIC~ fish or their

€99s; '

(11) [(10)] establishing seasons, areas, quotas and methods
of harvest for aquatic plants;

(12) [(11)] -establishing the times and dates during which
the issuance of fishing licenses, permits and registrations and the
transfer of permits and registrations between registration areas 1is
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16.43j_

(13) designating and regulating special fishing areas.

including personal use areas, trophy management areas, catch-and-

release areas, and children®s fishing areas, and designating spheres

-5- SB 8001
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in those areas for which special management 1is appropriate;
goT*~6dma.nisi
'— troa-rd decisienrs - aiid-"
(I'f) regulating commercial, sport, subsistence, and personal
use fishing as needed for the conservation, development and wutiliza-

tion of fisheries.

.* Sec. 4. AS 16.05.255(a) 1is amended to read:

(a) The Board of Game may adopt regulations it considers advis-
able in accordance with the Administrative Procedure Act (AS 44.62) /i
(8 )

(1) setting apart and designating game reserve areas,
refuges and sanctuaries in the water or on the land of the state over
which it has jurisdiction, subject to the approval of the legislature;

(2) managing game reserve areas, refuges and sanctuaries;

(3) establishing open and closed seasons and areas for the
taking of game; )< T?2T a/ /

( 4 [(3)] ""jpptabli-shingj the means_J ~"[AND~ methods/ marking,
" ajrekJLde-nti fieat i~0TOr.eqtfi-r.enent,S employed in the pursuit, capture/
\ pgfs>e-s"<LbnVs taggiTtg and transport of game;

(5) [(4)] setting quotas, bag limits, harvest levels, and
sex, age, [AND] size, and other limitations oni and game population
goals pertaining toTjthe taking of game; n

(6) [(5)] classifying game as game birds, song birds, big
game animals, fur bearing animals, predators or other categories;

(7) [(6)] methods, means, and harvest levels necessary to
control predation and competition among game 1in the state;

(8) protecting, maintaining, and improving watersheds [(7)
WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the manage-

ment, conservation, protection, use, disposal, propagation and
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stocking of eame;[watershed and habitat regulations may be adopted
I

under this paragraph only after consultation with the Departm-eot of

Natural ResourcesH

(9 [(8)] prohibiting the live capture, possession,
port, or release of native or exotic game or their eggs;

(10) [(9)] establishing the times and dates during whic
issuance of game licenses, permits and registrations and the transfer
of permits and registrations between registration areas and" game
management units or subunits is allowed”

(11J regulating sport hunts and subsistence hunts as meeded
for the conservation, development, and utilization of game and non-gaine
speciese
Sec. 5. AS 16.05 1is amended by adding new sections to read:

Sec. 16.05.258. ~METHODS OF: "DETERMINING CUSTOMARY AND TRADIIX&XAL"

SUBSISTENCE JuSEMAND ALLOCATING FISH AND GAME. (@ The Board of

Fisheries and the Board of Gamef acting jointJLy” shall:

eviCysi
) estimatemthe amount of fish and game needed to provide

a reasonable opportunity forjrural residents to continue to engage in
ajcustomary and traditional subsistence”way of lifej; determins.tions
shall be based on research, analysis, comments, and recommendations of
the 54A-s4-sde-nc-s--dirVi. svan-;— *

U) jidentify andjdesignate£ the[ areas used for subsistence
harvest,j"and areas formerly used for subsistence harvest” according tc
fish stock and game population, and ”“according t£j subsistence user
population; the zones may overlap where different groups of subsis—
tence users have customarily and traditionally®use”j the same areas;

(3J identify~fish" stocks and game populations that custom—
arily and traditionally have been used by, and are important to, rural)

residents for subsistence use.
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ifcrf  TtrtfBu-atrd- of’—Fis—he~e—i—&s—/ar—fehe— Board of-Game s+r&i-l assess the
biological status oEf. spprti:rp"Ty®,: the -v4mpu licni’l- strbadatcfie-e freh
stocks and fhe- impetfe-ant— s-ub-s-i-stpnce gam-e" populations in bhe- u*ee
oor 00-S»
gonesi“and shall determine whether a surplus may be harvested during-
a regulatory year consistent with the sustained yield principle, sound
management principles, and the maintenance of healthy fish stocks,
game populations, or other wildlife populations. = -

(b) After identifying the important subsistence fish stocks or
game populations, the appropriate board shalll”®determine the amount of
harvestable surplusAC%;:ttHe stock"biF-pupuTatfion that will “pliovid-e -y
reasonably o”p~ortuunity te‘*engage~ irt iou-s-bomary— and tradit-i-ona-37 subsis-
tence uses /of the stocks or populations/.

<~ TC tt.

(0 Thu-BuaTd ul Fisherios and, the-Jaao.- ef- Game shall adopt

regulations, in accordance with the Administrative Procedure Act =
fP*T crd "A*. >Lvu(o—(pqQt
(AS 44.62),nfor subsistence fishing and subsistence huntingA unless
adoption of the regulations could jeopardize or interfere with the
r

maintenance of fish stocks, game populations, or other wildlife popu-—
lations on a sustained-yield basis, or could be inconsistent with
sound management principles or with the maintenance of healthy fish
stocks, game populations, or other wildlife populations. The
regulations may be the same as, different from, or in addition to
regulations governing other consumptive uses of the stocks or
populations.

<«f£) Except as otherwise provided in this chapter or in other
state or federal laws, subsistence fishing and subsistence hunting
land.i or water finhjpet to- stjjfop-juriadicLiuir]is accorded a subsistence
preference over other consumptive takings and uses of fish, game, or

other wildlife. This preference is not a preference over

nonconsumptive takings and uses of fish, game, or other wildlife, such

8001 -8-



as catch-and-release fishing 1if the fish stock 1is substantially
unrelated to customary and traditional subsistence needs, or over the
taking, capture, tagging, or transport of fish, game, or other
wildlife for biological or management purposes, Or over nonconsumptive
uses of game 1in areas, such as national parks, that are open only to
subsistence hunting. Whenever it is necessary to restrict subsistence
fishing or subsistence hnnt-inp -9
jn-r-isdir.t j . to protect the continued health and viability of a" fish
stock, game population, or other wildlife ©population, assure sound
management, assure the maintenance of a fish stock or game population
on a sustained-yield basis, or protect continued Tfuture subsistence
fishing or subsistence hunting, the preference may be limited by
applying the following criteria:
(1) customary and direct dependence on the fish stock or
game population as the mainstay of livelihood;
(2) local residency; and
3) availability of alternative resources.

€

(/) Each board may adopt regulations under this <chapter that

authorize taking for nonsubsistence uses a stock or population iden—

tified as important for subsistence use, to the extent that the non-—

subsistence uses do not jeopardize or interfere with sound managemen
principles, sustained yield, the maintenance of healthy populations
or the”opportunity for taking these resources for leusfomagy- an
tradd faonaljsubsistence usesJ” d - ~thirS- e-hap-te”j
o)— hna.rcis , acting iointily-, s-ha-t-1- adé&p-t- regulations tha
,Lestablish crlc.erJU_ B*4h.»the -bpards® musTt- “oons®ide-r when dgfln-ing-~ar
T?2Tpn F¥TVvi p-p--ouszLomar-Y-_and traditionaJ- sw-fe-i-isTenue- unTrs®-aud”- irf- apprc
»pIt rSFAT" cuRl olHary”Mai TdN ¥ r &di-t-dron a-1- s=u-fadrs*trenc e~trs e~aTe~a~S'"': Thre- regul

— tj.fIH?jimgF->inn-luderw but~need-not~be--«-1-imi-ted.-»_to™wthe» Culllining 1 i jli ii

-9- SB 8001



v
"(1) a long-term, consistent pattern of  use, excluding

interruption.by circumstances beyond the user®"s control, such as
regulatory ppbhibitions; !

(2) al\use pattern recurring in specific seasons each year;

3) a u?e pattern consisting of pethods and means of har-
vest characterized bV efficiency and economy of effort and cost, and
conditioned by local ci{cumstances; t#

(4) the consistent harvest and use of fish or game that is
near, or reasonably accessible from, the user®s residence;

(5) the means %f handling, preparing, preserving, and
storing fish or game that haé\heen used traditionally by past genera-
tions, but not excluding appropriate recent technological advances;

(6) a use pattern that\Lncludes the handing down of knowl-
edge of fishing or hunting skills, values, and lore from generation to
generation; /
(7) a use pattern-"in which tn”® hunting or fishing effort or
the products of that effort”® are distributed or shared among others
within a definable community of persons, }ncluding customary trade,
barter, sharing, and gifé—giving; customary\ tirade does not include
significant commercial/enterprises; a community may include specific
villages or towns, with a historical preponderance of subsistence
users, and encompasses individuals, families, or g>oup§ who meet the
criteria described in this subsection; arKf \

(8) afus& patrtrer-n*that includes reliance %Br subsistence
purposes on a”wade diversity of the fish~~d~game”resouh”~s of an area
and provides substantial>eponomic, cultural, sociavt>~ and nutritional
elements—of- twhff-*2"uBsTaben ca~crse-r-=s-4ife:,0"<L

- — )—e- Q A m o —vvwrn , £ MarA,

If the appropriate board determines that (1) a particular

fish stock or game population 1is not a customary and traditional



Jrs4. KC N (A-G&
subsistence resource or not a WygndHgicarrt source of subsistence use
A.

and (2) subsistence 1is not the best use of that fish stock or game
population, the board may provide that the fish stock or game popu—
lation may not be taken under subsistence regulations, but may be
taken under other regulations. The Board of Fisheries may shift
subsistence use of a fish stock to a suitable prior or Contempora-
neous stock of the same or a different species”™ The Board of Game may
shift subsistence use of a game population to another population‘if a

suitable alternative population of the same or a different species is

. available.

<\

@a Each board may adopt regulations, under the Administrative
Proced&Le Act (AS 44.62), that prohibit the taking of fish or game for
subsistence uses by persons who have not qualified previously for
subsistence takings. 7Z*. N r

(™. The subsistence preference shall provide a reasonable oppor—
tunity for subsistence fishing or subsistence hunting.. The preference
may vary, may be graduated, and may be balanced against the degree of
economic and traditional dependence on the resource 1in question. If
dependence on the resource in question is high, the preference shall
provide a full opportunity for satisfaction of subsistence needs,
including potentially exclusive subsistence use when a resource
shortage occurs. If dependence on the resource in question 1is low,
the preference may be less and need not be potentially exclusive. As
the degree of dependence varies, the degree of the preference may vary
accordingly.

Sec. 16.05.259. ADMINISTRATIVE APPEALS. The Board of Fisheries
and the Board of Game, acting jointly, shally establish an appeal

procedure for persons aggrieved by the adoption! or repeal of a fishing

or hunting regulation. An aggrieved person must exhaust this
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

administrative remedy before bringing a legal action challengi

adoption or repeal of the regulation.

* Sec. 4.

©)

A

S 16.05.330 is amended by adding new subsections to r

The Board of Fisheries and the Board of Game

regulations, under the Administrative Procedure Act (AS 44.62)

viding for the issuance and expiration of subsistenceper

"zl

I

suhsi stgj

c»»«mcvh<. N ov ie£t‘V-iC
----- - =pexnuitsATAnrE--------———-

hJinfclng”pegmTts as needed for authorizing, regulating and mon

the subsistence harvest of fish and game. The boards shall

ng the

ead:
may adop
, pro—

mits /

>r=s=t-enee— ~*'i Shitfg " -and

itoring

adopt

these regulations when the subsistence preference requires a reduction

in the harvest of a fish stock or game population by nonsubs

users,

or when special seasons, bag limits or other provisio

necessary,

ings.

istence

ns are

to provide a reasonable opportunity for subsistence tak-—

A permit program need not be established in any particul

of the state or for any particular fish stock or game pop

unless circumstances warrant.

pe-miirs ,\/L'0~ ,‘irerlr\rit}trgls

"%0"fhing” Th~TKT3v'Se"Ctinn-"-hal.l>"bem ~const"rued"" a"S"""artering -other.

(c1J

td<th board- may"™ mst-alyilsh pTOgrams— bo- -ts-s-ue- subs

ar area

ulation

is ten”e.

"groups7~"y r N I iunudierT~"-i4-lagesq--"-0T--»~areas-.

require —

nents O0f-"state”o'tyf'edera’l-"aw-foree'Ti'censesypS'rirtitsystamps -1 ags ,-m-0r.

MeS'eai'S*Er*F,

provide reasonable public notice of the following

()

With the assistance of the department, the boards

of a group, community, village, or area subsistence permit:

(&H) the terms of the permit;

(2) the fish stocks and game populations authorized

taken under the permit;

SB 8001

(3) the subsistence use areas covered by the permit.

The Board of Fisheries and the Board of Game may use

-12-

shall

information to users

to be

village



1 and regional corporations formed under 43 U.S.C. 1601 - 1628 (Alaska

2 Native Claims Settlement Act) and community, postal, media, or other
3 services appropriate for providing m(a)./3F -thTTPNTRHtIfN N .

4 (p) The commissioner shall administer subsistence permit pro-
5 grams that may be established. The commissioner may appoint state
6 employees or other persons to take applications and issue permits and
7 tags. A person appointed by the commissioner, may administer oaths
8 for permit and tag applications. The commissioner or the appropriate
9 board may require a report from persons using a permit concerning the
10 time, manner, and place of taking fish and game, the kinds and
11 quantity taken, and other information helpful in administering the
12 fish and game resources of the state. Except for state employees, a
13 person appointed by the commissioner under this subsection is entitled
14 to compensation of $50 per year or $1 for each permit or tag issued,
15 whichever is greater.

16 — @)~ A--Persorr-who”-hol-d-s—a- Lim-i-ted-entiry -pgrnrirt may-no-fc-eng-age- i4+
17 stfb-s-i-s-t-ence.~fish_ing_f.or~.a"s.p.ecies of*fish-authori~zed-under-1lha..limited.
18 erry--peTFfrhnTe 5's¥the "p e Tson", "~proves ~y.to- "theSati-sfact-ion~-.ofhe
19 commis S"i"dTri"af*appo int ee-.JChat

20 *(1) ,,,the limited entry permit"was not and will not ‘m"<=be-msed
21 during”~the. season in whith" the""subsistence fishing <=occurredvu.or.-.-" " is"i&p
22 /-occur;,

23— 4-2-)-—- fche-G-pe-e-ie-s— o-F Fi-sh~was-~not~_"taken-«*»-unde*r-—- the"- "Timi t-ed
24 »ejitry p.ermit*for-personal -or mefamily-consumption;-vor

25 cies-..of fish--taken -"unde"t~the"""limited dentry
26 permit was®" used "or" kept for® personal”or"familyrconsump.t.lgjgl.. ,thelpersop
27 needs-additional subsistence fish of the -same"-tspeciesw,” for -“reasons
28 ,approved bythe"deparfcmerjj;.

29 N..Secr”i— A'S™™M6~;°05t 930" t6")rrA
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-(me) This. chapter-does- not- prevent. thet”traditional trade or
barter_j3~ f_.ish-and-game”taken by~subsis tence"*- hunt-i-ng>-»-or--subsistence
fxshl*ng r*"except— trhdt~fhe“*gommi*S*sigh”er*~niay~-prohfbrt~the- t-rade or barter
of subsistencert™lfgfr-fish’and- -game"3by*ye"gUTatiToTF7 *effreygeFv<isfe<rrder. - or
ot-herwirggyif-a-det"eT.ninat-ion-on*theTecord~is..made jthat the .trade or
bartexMisMjLeMua«t®ing™i-rr-a-n7arsireu‘"o-fn: "hreng"S'otit cendamage to fish stocks

v ~trr—rrrttrM vernrtrrrr- qf— f£sh— enr— ™3r,?pPmpnt

KETAT*kf 7T m ¢ *

Sec.”™ AS 16.05.940(22) is amended to read:
|

(22) "subsistence fishing"” means the nonwasteful taking of,
fishing for, or possession of fish, shellfish, or other fisheries
resources”By a T2@gl‘LWiY gaa ) £ Itifl, uirlei  A3"*"16.8 for subsistence

uses with gill net, seine, fish wheel, 1long line, or other*me”ed”and”
means defined by the Board of Fisheries;
Sec.AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the nonwasteful, customary and
traditional uses by a resident of rural [IN] Alaska of wild, renewable
resources for direct personal or family consumption as food, shelter,
fuel, clothing, tools, or transportation, for the making and selling
of handicraft articles out of nonedible by-products of fish and wild-—
life resources taken for personal or family consumption, and for the
customary trade, barter, or sharing for personal or family consump—
tion; in [FOR THE PURPOSES OF] this paragraph, "family"™ means [ALL]
persons related by blood, marriage, or adoption, and a [ANY] person
living n [WITHIN] the household on a permanent basis;

Sec. };& AS 16.05.940 is amended by adding new paragraphs to read:
(28) "fish stock™ means a species, subspecies, geogr

grouping or other category of fish manageable as a unit that, at any

time during any season of the year, may be found in water subject to



10

11

12

13

14

15

16

/

state jurisdiction;

(29) "game population”™ means a group of game animals of a
single speciesor subgroup whose members in whole or 1in part use, or
may be found at any time or during any season of theyea: in or on,
land, air, or water subject to state jurisdiction;

(30) "nonwasteful" means making reasonable use of a har—
vested fish or game animal or most of its parts;

(31) "resident of rural Alaska"™ means a state resident
engaged in customary and traditional subsistence®"s a way of

(32) "subsistence hunting"” means the nonwasteful takidg of

{

game animals by a person qualified under AS 16.05.258 for subsistence
/

uses by methods and means defined by the Board of Game. i

Sec. AS 16.05.251(b), 16.05.255(b), and 16.05.257(h)/ are re-
pealed.
* Sec. This Act takes effect June 1, 1986 )
( /
cn~.-C cu. c L o* - a ( <
71GO'd @ 6-A izl
D*?
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51
IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fishing and hunting; and provid-
ing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT. (a) Sound management of fish and
wildlife is more likely to be achieved if the management of fish and wild-
life, including allocation among different uses, 1is done on a biological
basis, rather than on the basis of land ownership.

(b) Maintaining healthy populations of fish and wildlife is important
to the state because healthy populations provide opportunities for a sub-
sistence life style, for trophy and other sport hunting and fishing, for
commercial fishing and for wildlife viewing.

(c) To assure that these opportunities remain reasonably available it
is necessary

D that there be an equitable balance among sport, commercial,
subsistence, and nonconsumptive needs;

(2)that, when _all consumptive uses of fish and game cannot be
accommodated without harming the resource, there be a reasonable preference
for subsistence use of fish stocks and game populations that are important
to subsistence uses;

(3) that the Board of Fisheries and the Board of Game have the
authority, flexibility, and information needed to maintain sustained yield,
healthy populations, and opportunities for subsistence, sport, commercial
and other consumptive and nonconsumptive uses of fish and game; and

(4 that the Board of Fisheries and the Board of Game have

SB 8001
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29

authority to establish subsistence permit programs.
* Sec. 2. AS 16.05.094 1is amended to read:
Sec. 16.05.094. DUTIES OF DIVISION OF SUBSISTENCE HUNTING AND
FISHING. The division of subsistence hunting and fishing shall
(1) compile and analyze existing data and data gathered in
= future studies, and conduct studies to gather information, including
data from subsistence users, the public, other divisions of the de-—
partment, and other state or federal agencies, on all aspects of the
role of subsistence hunting and fishing in the lives of the residents
of the state; while analyzing and studying, the division shall, as
clearly as possible, identify

(A) the species, stocks, and populations of fish and
wildlife used for customary and traditional subsistence in each
area of the state;

(B) the degree of significance that these species,
stocks, and populations have to customary and traditional subsis—
tence in each area of the state;

(C) the customary and traditional subsistence uses of
fish and wildlife by species, stock, and population in each area
of the state;

(D) the areas used for subsistence harvest, and areas
formerly used for subsistence harvest, according to

(i) Tfish stock and wildlife population; and
(ii) subsistence user population;

(E) the areas, watersheds, flyways, and other habi—
tats, whether or not within the state, used by fish and wildlife
that are subject to subsistence uses; in identifying these habi—
tats, the division shall seek the assistance of other divisions

of the department, and other state or federal agencies having



jurisdiction over fish and wildlife;

(F) the effect, 1if any, that subsistence use of each
species, stock, or population has on the maintenance of healthy
populations, on the sustained yield of these species, stocks, or
populations, on other subsistence users, and on sport or commer—
cial users whether or not in the state; in 1identifying these
effects, the division shall seek the assistance of other divi—
sions of the department and other state or federal agencies
having jurisdiction over Tfish and wildlife;

(2) quantify or estimate the amount, nutritional value, ana
extent of dependence on food acquired through subsistence hunting and
fishing according to

(A) species, stock, or population of fish and wild—
life ;

(B) population of customary and traditional subsis—
tence users; and

(C) subsistence use area;

(3) make information gathered available to the public,
appropriate agencies, and other organized bodies;

(4) assist the department, the Board of Fisheries, and the
Board of Game in determining what uses of fish and game, as well as
which users and what methods, should be termed customary and tradi—
tional subsistence uses, users, and methods;

(5) evaluate the impact of state and federal laws an
regulations on subsistence hunting and fishing and, when <correctiv
action 1is indicated, make recommendations to the department;

(6) make recommendations to the Board of Game and the Boar
of Fisheries regarding adoption, amendment and repeal of regulatio

affecting subsistence hunting and fishing; in making recommendatior

_3- SB 8001
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the division shall consult with appropriate divisions of the depart-
ment and, when appropriate, with ether state or federal agencies
having jurisdiction over TfTish and wildlife; recommendations must be
approved by the commissioner;

(7) participate with other divisions of the department and

with other departments of state and federal

government

in the prepara-

tion of statewide”™ [AND] regional, or area management plans affecting
fish and wildlife and their habitats so that those plans recognize
[REORGANIZE] and incorporate the needs of subsistence users of fish
and game.
* Sec. 3. AS 16.05.251(a) is amended to read:
(a) The Board of Fisheries may adopt regulations it considers

advisable
62) for

(1) setting apart and

refuges and sanctuaries in the waters of the

jurisdiction, subject to the approval of the

designating

in accordance with the Administrative Procedure Act (AS 44.-

fish reserve areas,

state over which it has

legislature;

(2) managing Ffish reserve areas, refuges and sanctuaries;

(3) establishing open and closed seasons and areas for the
taking of fish;

) [3)] setting quotas, bag limits, harvest levels,
escapement levels, and sexA [AND] size, age, and other limitations
pertaining to [ON] the taking of fish j#n waters subject to state

jurisdiction: 7

B [ establishing the means and methods,igéch as gear.
tackle and vesselsj employed in the pursuit, capture”™ and transport o:
fish;

1/\0j2_ (6) [(5)]CestabTishing marking and identification require
ments fot”means usedin pursuit, capture ,,"-ppsfressi-n-,— t-aggi-n"? an

SB 8001 -4-
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transport of fish;

(M [(6)] classifying as commercial fish, sport fish”
personal use fish, subsistence fish, ”“indigenous fish, exotic fish,
nonindigenous fish, hatchery fish” or predators or other categories
essential for regulatory purposes;” fish stock may be the subject of
more than one classification”

(8) protecting, maintaining and improving watersheds [(7)
WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the management,
conservation, protection, use, disposal, propagation”® and stocking of
fish; jwatershed and habitat regulations may be adopted under this
paragraph only after consultation with the Department c¢f Natural
R esources'll

(9 [(8)] investigating and determining the extent and

Cfect of disease, predation, and competition among fish in the state,
and exercising control measures considered necessary to the resources
of the state;

(10) [(9)] prohibiting and regulating the live capture,
possession, transport, or release of fNATIVE OR EXOTICA fish or their
€99s;

(1) [(10)] establishing seasons, areas, quotas and methods
of harvest for aquatic plants;

(12) [(H)] establishing the times and dates during which
the issuance of fishing licenses, permits and registrations and the
transfer of permits and registrations between registration areas Iis
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16.43j_

(13) designating and regulating special fishing areas,
including personal use areas, trophy management areas, catch-and-

release areas, and children®s fishing areas, and designating [species!

-5- SB 8001
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in those areas for which special management 1is appropriate;
establishing a procedure for administrative appeal of
board decisions; andj

(14) regulating commercial, sport, subsistence, and personal
use fishing as needed for the conservation, development and utiliza-
tion of fisheries.

Sec. 4. AS 16.05.255(a) is amended to read:

(a) The Board of Game may adopt regulations it considers advis-
able in accordance with the Administrative Procedure Act (AS 44.62)
for

(1) setting apart and designating game reserve areas,
refuges and sanctuaries 1in the water or on the land of the state over
which it has jurisdiction, subject to the approval of the legislature;

(2) managing game reserve areas, refuges and sanctuaries;

(3) establishing open and closed seasons and areas for the
taking of game;

(4) [(3)] jHestablishing thej means™j~AND® methodsj, marking,
and identification requirement”® employed in the pursuit, capture/”
Apossession, taggingjand transport of game;

(5) [(4)] setting quotas, bag limits, harvest levels, and
sex, age, [AND] size, and other imitations un,Qand game population
goals pertaining toj the takir , of game;

(6) [(5)] classifying game as game birds, song birds, big
game animals, fur bearing animals, predators or other categories;

(7) [(6)] methods, means, and harvest levels necessary to
control predation and competition among game in the state;

(8) protecting, maintaining, and improving watersheds [(7)
WATERSHED] and habitats [HABITAT IMPROVEMENT], and for the manage-

ment, conservation, protection, use, disposal, propagation and
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stocking of game;|Jwatershed and habitat regulations may be adopted
under this paragraph only after consultation with the Department of
Natural Resources
(9 [(8)] prohibiting the live capture, possession, trans —
port, or release of native or exotic game or their eggs;
(10) [(9)] establishing the times and dates during whid

issuance of game licenses, permits and registrations and the transfer

of permits and registrations between registration areas and" game
managementt units or subunits is allboeoedd” / « H »
( < »l* (4 Vittv i

(11) regulating sport hunts and subsistence hunts as needed
for the conservation, development, and utilization of game and nongame
species.

Sec. 5. AS 16.05 1is amended by adding new sections to read:

Sec. 16.05.258. [METHODS OfJDETERMINING CUSTOMARY AND TRADITIONAL
SUBSISTENCE USE AND ALLOCATING FISH AND GAME. (a) The Board of
Fisheries and the Board of Gamel, acting jointly/! shall:

)<oi/ sfHkes

(™) estimateVthe amount of fish and game needed to provide
a reasonable opportunity for [rural residents to continue to engage in
ajcustomary and traditional subsistencejfway of determinations
shall be based on. research, analysis, comments, and recommendations of
the [subsistence division;

(™) ~"identify andjdesignate jthej areas used for subsistence
harvest” and areas formerly used for subsistence harvest/Jaccording to
fish stock and game population, and [according tojj subsistence user
population; the zones may overlap where different groups of subsis—
tence users”have customarily and traditionallyj use£(j the same areas;

(& identify fish stocks and game populations that custom—

arily and traditionally have been used by, and are important to, rural

residents for subsistence use.
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(b) The Board of Fisheries or the Board of Game shall assess the
biological status of, respectively, the important subsistence fish
stocks and the important subsistence game populations in the use
zones, and shall determine whether a surplus may be harvested during
a regulatory year consistent with the sustained yield principle, sound
management principles, and the maintenance of healthy fish stocks,
game populations, or other wildlife populations.

(c) After identifying the important subsistence fish stocks or
game populations, the appropriate board shall determine the amount of
harvestable surplus of the stock or population that will provide a
reasonable opportunity to engage 1in customary andtraditional subsis-
tence uses of the stocks or populations.

(d) The Board of Fisheries and the Board of Game shall adopt
regulations, in accordance with the Administrative Procedure Act
(AS 44.62), for subsistencefishing and subsistence hunting unless
adoption of the regulations could jeopardize or interfere with the
maintenance of fish stocks, game populations, or other wildlife popu-
lations on a sustained-yield basis, or could be inconsistent with

sound management principles or with the maintenance of healthy fish

stocks, game populations, or other wildlife populations. The
regulations may be the same as, different from, or in addition to
regulations governing ocher consumptive uses of the stocks or

populations.

(e) Except as otherwise provided in this chapter or in other
state or federal laws, subsistence fishing and subsistence hunting on
land or water subject to state jurisdiction 1is accorded a subsistence
preference over other consumptive takings and uses of fish, game, or
other wildlife. This preference is not a preference over

nonconsumptive takings and uses of fish, game, or other wildlife, such
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as catch-and-release fishing 1if the fish stock is substantially
unrelated to customary and traditional subsistence needs, or over the
taking, capture, tagging, or transport of fish, game, or other
wildlife for biological or management purposes, oOr over nonconsumptive
uses of game 1in areas, such as national parks, that are open only to
subsistence hunting. Whenever it is necessary to restrict subsistence
fishing or subsistence hunting on land or water subject to state
jurisdiction to protect the continued health and viability of a“ fish
stock, game population, or other wildlife ©population, assure sound
management, assure the maintenance of a fish stock or game population
on a sustained-yield basis, or protect continued future subsistence
fishing or subsistence hunting, the preference may be limited by
applying the following criteria:

(1) customary and direct dependence on the fish stock or
game population as the mainstay of livelihood;

(2) local residency; and

(3) availability of alternative resources.

(" Each board may adopt regulations under this chapter that
authorize taking for nonsubsistence uses a stock or population 1iden—
tified as important for subsistence use, to the extent that the non-—
subsistence uses do not jeopardize or interfere with sound management
principles, sustained yield, the maintenance of healthy populations,
or the opportunity for taking these resources for ~customary and
traditional subsistence uses under this chapter.

() The boards, acting jointly, shall adopt regulations that
establish criteria that the boards must <consider when defining and
identifying customary and traditional subsistence uses and, if appro-—
priate, customary and traditional subsistence use areas. The regula—

tions may 1include, but need not be limited to, the following criteria:
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(1) a long-term, consistent pattern of  use, excluding
interruption by circumstances beyond the user®s control, such as
regulatory prohibitions;

(2) a use pattern recurring in specific seasons each year;

(3) a use pattern consisting of methods and means of har—
vest characterized by efficiency and economy of effort and cost, and
conditioned by local circumstances;

(4) the consistent harvest and use of fish or game that is
near, or reasonably accessible from, the user®s residence;

(5) the means of handling, preparing, preserving, and
storing rish or game that has been used traditionally by past genera-—
tions, but not excluding appropriate recent technological advances;

(6) a use pattern that includes the handing down of knowl —
edge of fishing or hunting skills, values, and lore from generation to
generation;

C7) a use pattern in which the hunting or fishing effort or
the products of that effort are distributed or shared among others
within a definable community of persons, including customary trade,
barter, sharing, and gift-giving; customary trade does not include
significant commercial enterprises; a community may include specific
villages or towns, with a historical preponderance of subsistence
users, and encompasses individuals, families, or groups who meet the

criteria described in this subsection; and

(8) a use pattern that includes reliance for subs|

purposes on a wide diversity of the fish and game resources of an area
and provides substantial economic, cultural, social, and nutritional
elements of the subsistence user®s life.

(.h) 1If the appropriate board determines that (1) a particular

fish stock or game population 1is not a customary and traditional



subsistence resource or not a significant source of subsistence use
and (2) subsistence is not the best use of that fish stock or game
population, the board may provide that the fish stock or game popu-—
lation may not be taken under subsistence regulations, but may be
taken under other regulations. The Board of Fisheries may shift
subsistence wuse of a fish stock to a suitable prior or contempora—
neous stock of the same or a different species. The Board of Game may
shift subsistence use of a game population to another population®if a
suitable alternative population of the same or a different species is
available.

(i) Each board may adopt regulations, under the Administrati
Procedure Act (AS 44.62), that prohibit the taking of fish or game for
subsistence uses by persons who nave not qualified previously for
subsistence takings.

(J) The subsistence preference shall provide a reasonable oppor—
tunity for subsistence fishing or subsistence hunting.. The preference
may vary, may be graduated, and may be balanced against the degree of
economic and traditional dependence on the resource in question. If
dependence on the resource 1in question 1is high, the preference shall
provide a full opportunity for satisfaction of subsistence needs,
including potentially exclusive subsistence use when a resource
shortage occurs. IfT dependence on the resource in question is low,
the preference may be less and need not be potentially exclusive. As
the degree of dependence varies, the degree of the preference may vary
accordingly.

Sec. 16.05.259. ADMINISTRATIVE APPEALS. The Board of Fisheries
and the Board of Game, acting jointly, shall establish an appeal
procedure for persons aggrieved by the adoption or repeal of a fishing

or hunting regulation. An aggrieved person must exhaust this
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administrative remedy before bringing a legal action challenging the
adoption or repeal of the regulation.
Sec. 6. AS 16.05.330 is amended by adding new subsections to read:

(c) The Board of Fisheries and the Board of Game may adopt
regulations, under the Administrative Procedure Act (AS 44.62), pro—
viding for the issuance and expiration of subsistence Tfishing permits,
subsistence hunting permits, and combination subsistence fishing and
hunting permits as needed for authorizing, regulating and monitoring
the subsistence harvest of fish and game. The boards shall adopt
these regulations when the subsistence preference requires a reduction
in the harvest of a fish stock or game population by nonsubsistence
users, or when special seasons, bag limits or other provisions are
necessary, to provide a reasonable opportunity for subsistence tak-—
ings. A permit program need not be established in any particular area
of the state or for any particular fish stock or game population
unless circumstances warrant.

(d) Each board may establish programs to issue subsistence
permits to individuals, groups, communities, villages, or areas.
Nothing in this section shall be construed as altering other require—
ments of state or federal law for licenses, permits, stamps, tags, or
seals.

(e) With the assistance of the department, the boards shall
provide reasonable public notice of the following information to users
of agroup, community, village, or area subsistence permit:

(1) the terms of the permit;

(2) the fish stocks and game populations authorized to be
taken under the permit;

(3) the subsistence use areas covered by the permit.

\
(f) The Board of Fisheries and the Board of Game may use village



and regional corporations formed under 43 U.S.C. 1601 - 1628 (Alaska
Native Claims Settlement Act) and community, postal, media, or other
services appropriate for providing notice under (e) of this section.

() The commissioner shall administer subsistence permit pro-—
grams that may be established. The commissioner may appoint state
employees or other persons to take applications and issue permits and
tags. A person appointed by the commissioner, may administer oaths
for permit and tag applications. The commissioner or the appropriate
board may require a report from persons using a permit concerning the
time, manner, and place of taking fish and ganme, the kinds and
quantity taken, and other information helpful in administering the
fish and game resources of the state. Except for state employees, a
person appointed by the commissioner under this subsection is entitled
to compensation of $50 per year or $1 for each permit or tag issued,
whichever 1is greater.

(h) A person who holds a limited entry permit may not engage in
subsistence fishing for a species of fish authorized under the limited
entry permit unless the person proves to the satisfaction of the
commissioner®"s appointee that

(1) the limited entry permit was not and will not be used
during the season in which the subsistence fishing occurred or is to
occur;

(2) the species of fish was not taken under the limited
entry permit for personal or family consumption; or

3) if a species of fish taken under the Jlimited entry
permit was used or kept for personal or family consumption, the person
needs additional subsistence fish of the same species Tfor reasons
approved by the department.

Sec. 7. AS 16.05.930(e) 1is amended to read:
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(e) This chapter does not prevent the traditional trade
barter of fish and game taken by subsistence hunting or subsistence
fishing, except v.;»at the commissioner may prohibit the trade or barter
of subsistence-taken fish and game by regulation, emergency ordert or
otherwise, if a determination on the record is made thav the trade or
barter is resulting in a waste of the resource, damage to fish stocks
or game populations, or circumvention of fish or game management
programs.

Sec. 8. AS 16.05.940(22) is amended to read:

(22) "subsistence Tfishing"™ means the nonwasteful taking of,
fishing for, or possession of fish, shellfish, or other fisheries
resources by a person qualified under AS 16.05.258 for subsistence
uses with gill not, seine, fish wheel, 1long line, or other methods and
means defined by the Board of Fisheries;
oec. 9. AS 16.05.940(23) 1is amended to read:

(23) "subsistence uses" means the nonwasteful, customary and
traditional uses by a resident of rural [IN] Alaska of wild, renewable
resources Tor direct personal or family consumption as food, shelter,
fuel, clothing, tools, ox transportation, for the making and selling
of handicraft articles out of nonedible by-products of fish and wild—
life resources takea for personal or family consumption, and for the
customary trade, barter, or sharing for personal or family consump—
tion; in [FOR THE PURPOSES OF] this paragraph, "family" means [ALL]
persons related by olood, marriage, or adoption, and a [ANY] person
living in [WITHIN] the household on a permanent basis;

Sec. 10. AS 16.05.940 1is amended by adding new paragraphs to read:

(28) "fish stock™ means a species, subspecies, geog

grouping or other category of fish manageable as a unit that, at any

time during any season of the year, may be found in water subject to
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state jurisdiction;

(29) "game population” means a group of game animals of a
single species or subgroup whose members in whole or in part use, or
may be found at any time or during any season of the year in or on,
land, air, or water subject to state jurisdiction;

(30) "nonwasteful"” means making reasonable wuse of a har-
vested fish or game animal or most of its parts;

(31) "resident of rural Alaska”™ means a state resident
engaged in customary and traditional subsistence as a way of life;

(32) "subsistence hunting" means the nonwasteful taking of
game animals by a person qualified under AS 16.05.258 forsubsistence
uses by methods and means defined by the Board of Game.

Sec. 11. AS 16.05.251(b), 16.05.255(b), and 16.05.257(h) are re-

pealed.

*

Sec. 12. This Act takes effect June 1, 1986.
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IN THE SENATE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fishing and hunting."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS AND INTENT. (a), .The legislature finds that
C - t AN
(D) hunting and fishing are Vimjfortant to residents

smffil, remote “etnimumriticdstjlLn the .stwtté as a principal means of obtaining

<A
food;
(2) the Congress, in enacting the Alaska National Inter¢
Conservation Act, intended to ensure, 1in their words, "the continuation of

the opportunity for subsistence uses by rural residents of Alaska"™ who are
dependent on subsistence uses and for whom "no practical alternative means
are available to replace the food supplies and other 1items gathered from
fish and wildlife";

3) even ir*£ ommunitiesp in which there are practical al?
means of obtaining food, many residents rely on fishing and hunting to
obtain a substantial portion of their food; t.

(A) the opportunity to fish and hunt s |Jvitall)?) impo
many Alaskans .throughout the.state, not only for obtaining food, but also
for the experience itself. | A\ d-wP* v

(b) It is the intent of the legislature

¢H) to establish as a principle of resource management
Board of Fisheries and the Board nf Game a preference for subsistence uses
of fish and game in those areas ""where no practical alternative means are
available to replace the food supplies and other items gathered from fish

and wildlife which supply rural residents dependent on subsistence uses™;
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2 that the Board of Fisheries and the Board of Gamp hav

flexibility to manage the state®"s fish and game, and ..hat they use this

flexibility to ensure the sustained yield and best use of all fish stocks

*

.Mand game populations.

Sec. 2. AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it consider

advisable in accordance with the Administrative Procedure Act
(AS 44.62) for

(D) setting apart fish reserve areas, refuges and sanctu-—
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for the
taking of fish; /

(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish; |

ifccjuX vr

4) establishing theOmeans and methods” employea 1in the
pursuit, capture and transport of fish;

(5) establishing marking and 1identification requirements
for means used in pursuit, capture and transport of fish;

(6) classifying as commercial Ffish, sport fish, personal
use fish, subsistence fish, or predators or other categories essential
for regulatory purposes;

@) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis—
ing control measures considered necessary to the resources of the

e
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state;
9 prohibiting and regulating the live capture, r
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(1) establishing the times and dates during which the
issuance of fishing licenses, permits and registrations and the trans-—
fer of permits and registrations between vregis.ration areas is
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16 .A3j

(12) regulating catch-and-release sport fishing for selected
fish stocks;

(13) regulating commercial, sport, personal use, and subsis-
tence fishing Veses'r -] JjIw\

Sec. 3. AS 16.05.251(b) 1is amended to read:

(b) The Board of Fisheries ~shall/adopt regulations in accordance
with the Administrative Procedure Act (AS A.. 62) for "[PERMITTING] the
taking of fish for subsistence uses unless the board determines, in
accordance with the Administrative Procedure Act, that adoption of the
regulations will jeopardize or interfere with the maintenance of Tfish
stocks on a sustained-yield basis. Whenever it 1is necessary to re—
strict the taking of fish to assure the maintenance of fish stocks on
a sustained-yield basis, or to assure the continuation of subsistence
uses of such resources, subsistence use shall be the preferred [PRI—
ORITY] use. If further restriction is necessary, the board shall
establish restrictions and limitations on and priorities for these
consumptive uses on the basis of the following criteria:

(D) customary and direct dependence upon the resou

the mainstay of one"s livelihood;
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(2) local residency; and
3) availability of alternative resource
Sec. 4. AS 16.05.251 1is amended by adding new subsections to read:
Al iwdwpL fu/
(d) Subsistence fishing authorized under this section is subject
Lon of seasons, catch limits, methods, and means.
w) ij. me Duard of Fisheries determines that (1) a particular
fish stock 1is not a <customary and traditional source or not a
significant source of subsistence for rural subsistence area residents
and (2) subsistence 1is not the best use of that fish stock, the board
may provide that the fish stock may not be taken under subsistence
regulations.
) The Board of Fisheries shall establish an appeal procedure
for persons aggrieved by the adoption or repeal or enforcemen. of a
subsistence fishing regulation. The aggrieved person must exhaust
this administrative remedy before bringing a legal action challenging
the regulation.
Sec. 5. AS 16.05.255(a) is amended to read:
() The Board of Game may adopt regulations 1itconsiders advis—
able 1in accordance with the Administrative Procedure Act (AS 44.62)
for
D) setting apart game reserve areas, refuges and sanctu-
aries in the water or on the land of the state over which it has
jurisdiction, subject to the approval of the legislature;
2 establishing open and closed seasons and areas Tfor the
taking of game;
€)) establishing the means and methods employed 1in the
pursuit, capture and transport of game;
4) setting quotas, bag limits, harvest levels, and sex,

age, and size limitations on the taking of game; =
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(5) classifying game as game birds, song birds, big game
animals, fur bearing arimals, predators or other categories;

(6) methods, means, and harvest levels necessary to control
predation and competitionamonggame 1in the state;

) watershed and habitat 1improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
game ;

(8) prohibiting the live capture, possession, transport, or
release of native or exotic game or their eggs;

©)) establishing the times and dates during which the
issuance of game licenses, permits and registrations and the transfer
of permits and registrations between registration areas and game
management units or subunits 1is allowedj_

(10) regulatingsporthunts and subsistence hunts.
Sec. 6. AS 16.05.255(b) 1is amended to read:

(b) The Board of Game shall adopt regulations 1in accordance
the Administrative Procedure Act (AS 44.62) for [PERMITTING] the
taking of game for subsistence uses unless the board determines, in
accordance with the Administrative Procedure Act, that adoption of the
regulations will jeopardize or interfere with the maintenance of game
resources on a sustained-yield basis. Whenever it 1is necessary to
restrict the taking of game to assure the maintenance of game re—
sources on a sustained-yield basis, or to assure the continuation of
subsistence wuses of such resources, subsistence use shall be the
preferred [PRIORITY] wuse. |If further restriction 1is necessary, the
board shall establish restrictions and limitations on and priorities

for these consumptive uses on the basis of the following criteria:

(D) customary and direct dependence upon the resource

mainstay of one"s livelihood;



(2) local residency; and
(3) availability of alternative resources.
Sec. 7. AS 16,05.255 is amended by adding new subsections to read:

(d) Subsistence hunting authorized under this section is subject
to reasonable regulation of seasons, bag limits, methods, and means.

(e) IfT the Board of Game determines that (1) a particular game
species is not a customary and traditional source or not a significant
source of subsistence Tfor rural subsistence area residents and (2)
subsistence 1is not the best use of that game species, the board may
provide that the game species may not be taken wunder subsistence
regulations.

(" The Board of Game shall establish an appeal procedure f
persons aggrieved by the adoption or repeal or enforcement of a sub-—
sistence hunting regulation. The aggrieved person must exhaust this
administrative remedy before bringing a legal action challenging the
regulation.

Sec. 8. AS 16.05.330 is amended to read:

Sec. 16.05.330. LICENSES AND TAGS REQUIRED. (a) Except as
otherwise permitted 1in this chapter, a person may not engage 1in
personal use fishing, subsistence fishing or sport fishing, including
the taking of razor clams; 1inVHunting, subsistence hunting, trapping,
or fur dealing; in the farming of fish, fur, or game; or in taxidermy,
without having the appropriate license or tag in actual possession.

(b) When obtaining the appropriate license or tag in (a) of th
section, an applicant who asserts residency 1in the state or in a rural
subsistence area shall provide the license vendor with the proof of
residence that the department requires by regulation.

Sec. 9. AS 16.05.340(a) 1is amended by adding new paragraphs to read:

(18) personal use fishing license . . =_ $10
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(19) subsistence fishing license . . . . $10
(20) subsistence hunting license . . . . $12
However, the fee for a license under this paragraph or (18) or (19) of
this subsection is 25 cents for an applicant who 1is the head of a
family or a dependent member of that family, or who is solely self-
supporting, upon proof presented by the applicant that the applicant
(A) is obtaining or has obtained assistance during the
preceding six months under any state or federal welfare progranm
to aid the indigent, or
(B) has an annual family gross 1income of less than
$5,600 for the year preceding application.

Sec. 10. AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the customary and tradi

uses [IN ALASKA] of wild, renewable resources by a resident of a rural

subsistence area of the state for direct personal or family noncommer —
cial consumption :s food, shelter, fuel, clothing, tools, or transpor—
tation, for the making and selling of handicraft articles out of
nonedible by-products of fish and wildlife resources taken for direct

personal or family noncommercial consumption, and for the customary
trade, barter, or sharing for direct personal or family noncommercial

consumption; for the purposes of this paragraph, "family"™ means all

persons related by blood, marriage, or adoption, and any person living

within the household on a permanent basis;

Sec. 11. AS 16.05.940 is amended by adding new paragraphs to read:

(28) "personal wuse fishing" means the taking of, or the
attempt to takeT finfish, shellfish, or other fishery resources <£n_arrp
area other than rural subsistenc” area by a resident for direct
personal or family consumption, not for sale or barter, by means of

gill net, dip net, seine, pot, fishwheel, 1long line, or other {similarj
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means defined by the Board of Fisheries; personal wuse fishing 1is
limited to areas which, 1in the judgment of the board, can support both
sonal use fishing and sport fishing because of an abundance of

fishery resources in the area;

(29) "resident of a rural subsistence area" means

(A) a person who, for 12 consecutive months,
tained in a single rural subsistence area a permanent place of
abode and a voting residence;

JB). a-.member of the military service who KaS- keep
stationed- or a dependent of the member who haS~irean--liviivg-,---for
thru preceding iz consecutive months in a single rural subsistenc®e’-
area is a resident oH-tleat ‘'pjt; m- >

© .an alran-who-:- for- h2”~consecutive”0TrthT;
tained_j_n- a single- rural- sutrsrisirettee- area"a permanent place of
abodeTj

(30) "rural subsistence area" means a community or

e state in which there are no practical alternative means for re-
<+jacing food supplies and other items that are gathered from fish and
game by rural residents who are dependent on subsistence resources, as
determined by the Board of Fisheries or the Board of Game after con-—
sidering the following criteria:

(A) lack of cash economy, sources of employment, or
stores in the community;

(B) customary and traditional community dependence for
sustenance on the consistent harvest and use, in a cost effective
manner, of Tfish or game that 1is near or reasonably accessible
from the community;

© remoteness of the comrai,rity and lack of access by

road, regularly scheduled barge, ferry, railroad or airplane

has

Raf

ar
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by

a

service; and

(D) community population of

(31) "subsistence hunting”

resident of a rural

subsistence

means defined by the Board of Game.

* Sec.

12.

AS 16.05.257(h) (1)

is repealed.

area

less than 500 persons;

for

subsistence

uses

means the taking of a game

by
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IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fishing and hunting; and provid-—
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1, FINDINGS AND INTENT. (a) Sound management of fish and
wildlife 1is more likely to be achieved if the management of fish and wild—
life, 1including allocation among different uses, 1is done on a biological
basis, rather than on the basis of land ownership.

(b) Maintaining healthy populations of fish and wildlife is important
to the state because healthy populations provide opportunities for a sub-—
sistence life style, for trophy and other sport hunting and fishing, for
commercial fishing and for wildlife viewing.

(c) To assure that these opportunities remain reasonably available it
is necessary

D) that there be an equitable balance among sport, commercial,
subsistence, and nonconsumptive needs;

(2) that, when all consumptive uses of fish and game cannot be
accommodated without harming the resource, there be a reasonable preference
for subsistence UTe of fish stocks and game populations that are important
to subsistence uses;

(J) that the Board of Fisheries and the Board of Game have the
authority, flexibility, and information needed to maintain sustained yield,
healthy populations, and opportunities for subsistence, sport, commercial
and other consumptive and nonconsumptive uses of fish and game; and

(A) that the Board of Fisheries and the Board of Game have

-1-
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authority to establish subsistence permit programs.

2 * Sec. 2. AS 16.05.050 is amended by adding new paragraphs to read:

® (14) make reccmmendations to the Board of Fisheries and the
N Board of Game regarding the adoption, amendment, and repeal of regu-—
° lations ;

° (15) provide information to the Board of Fisheries and the
! Board of Game as needed to carry out their statutory duties.

g * Sec. 3. AS 16.05.251(a) 1is amended to read:

’ (2) The Board of Fisheries may adopt regulations it considers
10 advisable in accordance with the Administrative Procedure Act (AS 44._-
i 62) for

12 ¢D) setting apart and designating Tfish reserve areas,
' refuges and sanctuaries 1in the waters of the state over which it has
" jurisdiction, subject to the approval of the legislature;

o (2) managing Tfish reserve areas, refuges and sanctuaries;

1o (3) establishing open and closed seasons and areas for the
o taking of fish;

18 4) [(3)] setting quotas, bag limits, harvest |levels,
0 escapement levels, and sex™ [AND] size, age, and other limitations
20 pertaining to [ON] the taking of fish;

2 B) [(D] establishing the means and methods, including
22 gear, tackle, and vessels, employed in the pursuit, capture” and
23 transport of fish;

24 6) [(B)] establishing marking and 1identification require—
25 ments for means wused 1in pursuit, <capture, possession, tagging, and
26 transport ~f fish;

27 () [B)] classifying as commercial fish, sport fish j_
28 personal use fish, subsistence fish, indigenous fish, exotic fish,
28 nonindigenous Ffish, hatcherv fish. or Dredators or other categories



