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D e p a r t m e n t  a n d  o t h e r  s t a t e  or f e d e r a l  a g e n c i e s  h a v i n g  j u r i s d i c t i o n  

o v e r  f i s h  a n d  w i l d l i f e .

(2) s e e k  to q u a n t i f y  in a t i m e l y  f a s h i o n  t h e  a m o u n t ,  n u t r i t i o n a l  

v a l u e ,  a n d  e x t e n t  o f  d e p e n d e n c e  o n  f o o d  a c q u i r e d  t h r o u g h  s u b s i s t e n c e  

h u n t i n g  an d f i s h i n g ,  by  s p e c i e s ,  s t o c k ,  or p o p u l a t i o n  o f  f i s h  and 

w i l d l i f e  a n d  b y p o p u l a t i o n  of  c u s t o m a r y  an d  t r a d i t i o n a l  s u b s i s t e n c e  

u s e r s ,  a n d  b y  s u b s i s t e n c e  u s e  ar e a;

(3) m a k e  i n f o r m a t i o n  g a t h e r e d  a v a i l a b l e  to t h e  p u b l i c ,  

a p p r o p r i a t e  a g e n c i e s ,  and o t h e r  o r g a n i z e d  b o d i e s ;

a s s i s t  th e d e p a r t m e n t ,  the  B o a r d  o f  F i s h e r i e s ,  a n d  t h e  B o a r d  

o f G a m e  in d e t e r m i n i n g  w h a t  u s e s  o f  f i s h  a n d  g a m e ,  a s  w e l l  as w h i c h  

u s e r s  a n d  w h a t  m e t h o d s ,  s h o u l d  b e  t e r m e d  c u s t o m a r y  a nd  t r a d i t i o n a l  

s u b s i s t e n c e  u s e s ,  u s e r s ,  and  m e t h o d s ;

(5) e v a l u a t e  th e i m p a c t  o f  s t a t e  an d  f e d e r a l  l a w s  and 

r e g u l a t i o n s  o n  s u b s i s t e n c e  h u n t i n g  and f i s h i n g  and, w h e n  c o r r e c t i v e  

a c t i o n  is i n d i c a t e d ,  m a k e  r e c o m m e n d a t i o n s  to t h e  d e p a r t m e n t ;

(6) m a k e  r e c o m m e n d a t i o n s  to t h e  B o a r d  of  G a m e  and t h e  B o a r d  of 

F i s h e r i e s  r e g a r d i n g  a d o p t i o n ,  a m e n d m e n t  an d  r e p e a l  o f  r e g u l a t i o n s  

e f f e c t i n g  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g ;  p r o v i d e d  t h a t  s u c h  

r p r o m m e n d a t i o n s  s h a l l  b e  m a d e  a f t e r  p r i o r  c o n s u l t a t i o n  w i t h  o t h e r

d i v i s i o n s  o f  t h e  d e p a r t m e n t ,  o r s t a t e  o r
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1 f e d e r a l  a g e n c i e s  h a v i n g  i u r i s d i c t i o n  o v e r  f i s h  and  w i l d l i f e ;  and

2 p r o v i d e d  f u r t h e r  th at  s u c h  r e c o m m e n d a t i o n s  m u s t  b e  a p p r o v e d  b y  the

A
a I'Commissioner o f  t h e  d e p a r t m e n t ;

\ £ ^ ^ 4  p a r t i c i p a t e  w i t h  o t h e r  d i v i s i o n s  of  t h e  d e p a r t m e n t  an d  w i t h

i/
n-A1 ' x ^ t h e r  d e p a r t m e n t s  of  s t a t e  an d  f e d e r a l  g o v e r n m e n t  in th e  p r e p a r a t i o n

^ of  s t a t e w i d e ^  CAND U r e g i o n a l  or a r e a  m a n a g e m e n t  p l a n s  a f f e c t i n g  f i s h ,

7  w i l d l i f e  a n d  t h e i r  h a b i t a t s  so tha t t h o s e  p l a n s  L § 9 9 9 0 i . z §

g C R E O R G A N I Z E ]  a nd  i n c o r p o r a t e  t h e  n e e d s  of  s u b s i s t e n c e  u s e r s  of  f i s h

9  a n d  g a m e .

* Se c.  3. A S  1 6 . 0 5 . 2 5 1 ( a )  is a m e n d e d  to rea d:

(a) T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  it 

1 2  c o n s i d e r s  a d v i s a b l e  in a c c o r d a n c e  w i t h  th e A d m i n i s t r a t i v e  P r o c e d u r e

1 7  A c t  (AS ^ . 6 2 )  for

1 4  (1) s e t t i n g  a p a r t  an d d e s i g n a t i n g  f i s h  r e s e r v e  a r e a s ,

1 5  r e f u g e s  a n d  s a n c t u a r i e s  in t h e  w a t e r  o f  the s t a t e  o v e r  w h i c h  it h a s

1 6  j u r i s d i c t i o n ,  s u b j e c t  to a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

17 (2) m a n a g e m e n t  o f  f i s h  r e s e r v e  a r e a s ,  r e f u g e s  a n d

ig s a n e  t u a r y ;

1 9  C(2)D (3) e s t a b l i s h i n g  o p e n  and c l o s e d  s e a s o n s  and

2 0  a r e a s  f or  t h e  t a k i n g  o f f i sh;
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1 [( 3 ) 3  (A ) s e t t i n g  q u o t a s ,  b a g  li m it s,  h a r v e s t  lev el s,

s e s c a g e m e n t s ,  a n d  sexj. [ A N D 3  s i z e , a g e  a n d  o t h e r  l i m i t a t i o n s  p e r t a i n i n g

3 to. [on3 t h e  t a k i n g  o f  f i s h  in A l a s k a  w a t e r s  or m i g r a t o r y  f i s h  w h e n

4 b o u n d  f o r  A l a s k a  w a t e r s ;

5 [(4) 3 (5) e s t a b l i s h i n g  t h e  m e a n s  and  m e t h o d s , s u c h  as

6 a p p r o p r i a t e  g e a r ,  t a c k l e ,  v e s s e l s  a n d  o t h e r  s u c h  items, e m p l o y e d  in

7  t h e  p u r s u i t ,  c a p t u r e ,  e n d  t r a n s p o r t  o f  fish ;

8 [(5)3 (6) e s t a b l i s h i n g  m a r k i n g  a nd  i d e n t i f i c a t i o n

7 r e q u i r e m e n t s  u s e d  in p u r s u i t ,  c a p t u r e , p o s s e s s i o n ,  t a a a i n Q  and

10 t r a n s p o r t  o f  f i s n ;

11 [(6) 3 (7) c l a s s i f y i n g  as c o m m e r c i a l  fish,  s p o r t  f i s h ^

12 p e r s o n a l  u s e  fi s h ,  s u b s i s t e n c e  f i sh , n a t i v e  fish , e x o t i c  fish,

13 n o n - n a t i v e  f i s h ,  h a t c h e r y  f i s h ,  or p r e d a t o r s  or o t h e r  c a t e g o r i e s

14 e s s e n t i a l  f o r  r e g u l a t o r y  p u r p o s e s ;  p r o v i d e d  that a f i s h  s t o c k | o r  g a m e

b e  t h e  s u b j e c t  o f  m o r e  t h a n  o n e  c 1 a s s  i f i c a t i o n ;

16 [(7) 3 (S / w a t e r s h e d  a n d  h a b i t a t  p r o t e c t i o n ,  m a i n t e n a n c e

t
17 j a n d  i m p r o v e m e n t ,  a n d  m a n a g e m e n t ,  c o r . s e r v a t i o n , p r o t e c t i o n ,  use,

I

d i s p o s a l ,  p r o p a g a t i o n  an d s t o c k i n g  o f  fi s h ;  p r o v i d e d  th at  a n y  h a b i t a t
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1 [ (8 )3 (9) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  t h e  e x t e n t  and

^ e f f e c t  o f  d i s e a s e )  p r e d a t i o n ,  c o m p e t i t i o n  a m o n g  f i s h  in th e s t a t e -

e x e r c i s i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  to t h e  r e s o u r c e s  of

t h e  s t a t e ;

[( 9) 3 (10) p r o h i b i t i n g  and r e g u l a t i n g  t h e  l i ve  c a p t u r e ,  

p o s s e s s i o n ,  t r a n s p o r t ,  or r e l e a s e  o f  n a t i v e  or e x o t i c  f i s h  or t h e i r

e g g s ;

8

10

11

12

13

14

C (1 0 > 3  (11) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s ,  and 

m e t h o d s  o f  h a r v e s t  f o r  a q u a t i c  p l a n t s ;

[ ( 1 1 ) 3  (15) e s t a b l i s h i n g  t h e  t i m e s  and d a t e s  d u r i n g  

w h i c h  t h e  i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s  an d r e g i s t r a t i o n s  and 

t h e  t r a n s f e r  o f  p e r m i t s  an d r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  a r e a s  

is a l l o w e d ;  h o w e v e r ,  t h i s  p a r a g r a p h  d o e s  no t a p p l y  to p e r m i t s  i s s u e d  

or t r a n s f e r r e d  u n d e r  AS  16.43j_

(13) d e s i g n a t i n g  a n d  r e o u l a t i n g  s p e c i a l  f i s h i n a  a r e a s .

(14) e s t a b l i s h i n g  a p r o c e d u r e  for__.admini s t r a t  i v e  a p p e a l

i n c l u d i n g  b ut  n o t  l i m i t e d  tu p e r s o n a l  u s e  a r e a s ,  t r o p h y  m a n a g e m e n t  

a r e a s ,  c a t c h - a n d - r e l e a s e  a r e a s ,  c h i l d r e n ’s f i s h i n g  a r e a s ,  an d the 

like, a n d  d e s i g n a t i n g  s p e c i e s  in s u c h  a r e a s  a p p r o p r i a t e  -for s u c h

s p e c i a l  m a n a g e m e n t ;

. . . .
D R A F T
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(15) o t h e r w i s e  r e g u l a t i n o______ c o m m e r c  i a 1 , s p o r t

2 s u b s i s t e n c e ,  a n d  p e r s o n a l  u s e  f i s h i n o  as n e c e s s a r y  f o r  the

3  c o n s e r v a t i o n ,  d e v e l o p m e n t  and  u t i l i z a t i o n  o f  f i s h e r i e s ,

* Sec . 4. AS  1 6 . 0 5 . 2 5 1 ( b )  is a m e n d e d  to re a d :

(b) T h e  B o a r d  of F i s h e r i e s  s h a l l  a d o p t  r e g u l a t i o n s  in

6 a c c o r d a n c e  w i t h  th e  A d m i n i s t r a t i v e  P r o c e d u r e  Ac t  (AS 4 4 . 6 2 )  for

7 [ P E R M I T T I N G ]  t h e  t a k i n g  o f  f i s h  fo r s u b s i s t e n c e  u s e s  u n l e s s  th e b o a r d

S d e t e r m i n e s ,  in a c c o r d a n c e  w i t h  t he  A d m i n i s t r a t i v e  P r o c e d u r e  Act, tha t

9 a d o p t i o n  of s u c h  r e g u l a t i o n s  c o u 1d [ W I L L ]  j e o p a r d i z e  or i n t e r f e r e  w i t h

th e  m a i n t e n a n c e  o f  f i s h  s t o c k s  .so as to b e i n c o n s i s t e n t  w i t h  s o u n d

.d. ' p o p u l a t i o n s  of  fish'

n a q e m e n t  p r i n c i p l e s  th e  m a i n t e n a n c e  of  h e a l t h y  and  n a t u r a l

or [ON] a s u s t a i n e d - y i e l d  b a s i s .  E x c e p t  as

13 o t h e r w i s e  p r o v i d e d  in t h i s  A c t  or in o t h e r  s
S*-

t a t e  or f e d e r al l a w sV  the

14 t a k i n g  of  f i s h  o n  all l a n d s  an d w a t e r s  s u b j e c t  to A l a s k a  j u r i s d i c t i o n

s u b s t a n t i a l l y  r e l a t e d  to... c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  n e e d  or

w h e r e  t h e  t a k i n g ,  c a p t u r e ,  t a g g i n g  or t r a n s R Q . r t . _ o f

15 f o r  n o n w a s t e f u l  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  u s e s  s h a l l  be

16 a c c o r d e d  s u b s i s t e n c e  p r e f e r e n c e  o v e r  o t h e r  c o n s u m p t i v e  t a k i n g  an d u s e s

17 o f  fi s h ;  p r o v i d e d  t h a t  s u c h  p r e f e r e n c e  s h a l l  n o t  b e  c o n s t r u e d  as  a

18 p r e f e r e n c e  o v e r  n o n - c o n s u m p t i v e  t a k i n g  and  u s e s  of  f i s h  s u c h  as

D R A F T

p o p u l a t i o n  or s t o c k  is no tf i shc a t c h - a n d - r  e l e a s e f i s h e r i e s w h e r e  t h e



b i o l o g i c a l  or m a n a g e m e n t  p u r p o s e s .  W h e n e v e r  it is n e c e s s a r y  to 

r e s t r i c t  the) t a k i n g  o f  f i s h  s t o c k s  o n  s u c h  l a n d s  or w a t e r s  for

3
s u b s i s t e n c e  u s g s  in o r d e r  to p r o t e c t  th e  c o n t i n u e d  v i a b i l i t y  of s u c h  

s t o c k s  as h e a l t h y  an d n a t u r a l  f i s h  s t o c k s i  or to a s s u r e  s o u n d

5
m a n a g e m e n t  or to a s s u r e  t he  m a i n t e n a n c e  o f  f i s h  s t o c k s  o n  a

6

7

a

9

10

11

lp

13

16

s u s t a i n e d - y i e l d  b a s i s >  or to c o n t i n u e  s u b s i s t e n c e  u s e s  [ A S S U R E  T HE  

C O N T I N U A T I O N  O F  S U B S I S T E N C E  U S E S  O F  S U C H  R E S O U R C E S ! ,  s u c h  p r e f e r e n c e  

s h a l l  b e  i m p l e m e n t e d  t h r o u g h  a p p r o p r i a t e  l i m i t a t i o n s  b a s e d  o n  the 

a p p l i c a t i o n  o f the f o l l o w i n g  c r i t e r i a ;  [ S U B S I S T E N C E  U S E  S H A L L  BE TH E 

P R I O R I T Y  USE . IF F U R T H E R  R E S T R I C T I O N  IS N E C E S S A R Y ,  T H E  B O A R D  S H A L L  

E S T A B L I S H  R E S T R I C T I O N S  A N D  L I M I T A T I O N S  O N  A N D  P R I O R I T I E S  F O R  T H E S E  

C O N S U M P T I V E  U S E S  O N  T H E  B A S I S  O F  T H E  F O L L O W I N G  C R I T E R I A : !

(1) c u s t o m a r y  a nd d i r e c t  d e p e n d e n c e  C U PO N!  ojn the 

[ P O P U L A T I O N S  R E S O U R C E !  s u b s i s t e n c e  f i s h  s t o c k s  as t h e  m a i n s t a y  of 

[ O N E ’S! s u b s i s t e n c e  l i v e l i h o o d ;

(2) local r e s i d e n c y ;  an d

(3) th e a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

* Sec . 5. A S  1 6 . 0 5 . 2 5 1  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(d) S u b s i s t e n c e  f i s h i n g  a u t h o r i z e d  u n d e r  t h i s  section' is s u b j e c t



1 (e) If th e  B o a r d  o f  F i s h e r i e s  d e t e r m i n e s  t h a t  (1) a p a r t i c u l a r

2 f i s h  s t o c k  is not a c u s t o m a r y  an d t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  or

3 not  a s i g n i f i c a n t  s o u r c e  o f  s u b s i s t e n c e  u s e  f o r  r u r a l  s u b s i s t e n c e  a r e a

4 r e s i d e n t s  a n d  <2) s u b s i s t e n c e  is m t  t h e  b e s t  u s e  o f  t h a t  f i s h  s t o c k ,

5 the  b o a r d  m a y  p r o v i d e  t h a t  th e f i s h  s t o c k  m a y  no t b e  t a k e n  u n d e r

6 s u b s i s t e n c e  r e g u l a t i o n s ,  b u t  m a y  b e  t a k e n  u n d e r  o t h e r  r e g u l a t i o n s  if

ided f u r t h e r  that th e b o a r d  m a y  s h i f t  s u b s i s t e n c e

to a n o t h e r  s t o c k  o n l y  if t h e r e  is a p r i o r  or 

of t he  s a m e  s p e c i e s  or a d i f f e r e n t  s p e c i e s  that

10 is s u i t a b l e  a n d  a v a i l a b l e .

11 (f) T h e  B o a r d  o f F i s h e r i e s  s h a l l  e s t a b l i s h  an a p p e a l  p r o c e d u r e

IB f or  p e r s o n s  a g g r i e v e d  by t h e  a d o p t i o n  or r e p e a l  o f  a r e g u l a t i o n  o f  the

13 b o a r d .  T h e  a g g r i e v e d  p e r s o n  m u s t  e x h a u s t  t h i s  a d m i n i s t r a t i v e  r e m e d y

14 b e f o r e  b r i n g i n g  a legal a c t i o n  c h a l l e n g i n g  t h e  r e g u l a t i o n .

15 * Sec. 6. A S  1 6 . 0 5 . 2 5 5 ( a )  is a m e n d e d  to rert’

16 (a) T h e  B o a r d  o f  G a m e  m a y  a d o p t  r e g u l a t i o n s  it c o n s i d e r s

iate; a nd p r o v  

a f i s h  s t o c k  

o r a n e o u c  s t o c k

:v-.
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(1) s e t t i n g  a p a r t  and d e s i g n a t i n g  g a m e  r e s e r v e  a r e a s

2 0  r e f u g e s  .ind s a n c t u a r i e s  in the w a t e r  or o n  t h e  land  o f  th e  s t a t e  o v e r

21 w h i c h  it h a s  j u r i s d i c t i o n ,  s u b j e c t  to t h e  a p p r o v a l  o f  th e  l e g i s l a t u r e ;

ii:. a  ,

17 a d v i s a b l e  in a c c o r d a n c e  w i t h  the  A d m i n i s t r a t i v e  P r o c e d u r e  Ac t (AS

13 4 4 . 6 2 )  for:
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1 (2) m a n a g e m e n t  of  g a m e  r e s e r v e  a r e a s ,  r e f u g e s  and

2 s a n c t u a r i e s ;

3 [(2) 3 (3) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s

4 for  th e t a k i n g  o f  ga me ;

5 E(3 )3  ^ 4 2  e s t a b l i s h i n g  t he  meansj. EA N D3  m e t h o d s , m a r k i n g  and

6 i d e n t i f i c a t i o n  r e q u i r e m e n t s  e m p l o y e d  in t h e  p u r s u i t ,  capture^,

7 p o s s e s s i o n ,  t a g g i n g  a nd  t r a n s p o r t  of gam e;

3 [<4) 3 1 5 2  s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  l e v e l s ,  and

9 sex, age, [AND ] s i z e , a nd  o t h e r  l i m i t a t i o n s  and  g a m e  p o p u l a t i o n  g o a l s

10 p e r t a i n i n g  to th e t a k i n g  of ga me;

11 [(5) 3 1 6 2  c l a s s i f y i n g  g a m e  as g a m e  b i r d s ,  s o n g  b i r d s ,  b ig

12 g a m e  a n i m a l s ,  fu r  b e a r i n g  a n i m a l s ,  p r e d a t o r s  or o t h e r  c a t e g o r i e s ;

13 [( 6) 3  ! 7 2 m e t h o d s ,  m e a n s ,  a nd  h a r v e s t  l e v e l s  n e c e s s a r y  to

14 c o n t r o l  p r e d a t i o n  and c o m p e t i t i o n  a m o n g  g a m e  in th e  st a t e ;

15 [(7) 3 1 0 2  w a t e r s h e d  a nd  he tat p r o t e c t i o n ,  m a i n t e n a n c e  and

16 i m p r o v e m e n t ,  a n d  m a n a g e m e n t  c o n s e r v a t i o n ,  p r o t e c t i o n ,  use, d i s p o s a l ,

J7 p r o p a g a t i o n  an d  s t o c k i n g  o f g a me ; p r o v i d e d  t h a t  a n y  h a b i t a t

18 r e g u l a t i o n s  s h a l l  b e  c o - o r d i n a t e d  w i t h  t h e  D e p a r t m e n t  o f  N a t u r a l

19 R e s o u r c e s ;

2 0  [(8) 3 1 9 2  p r o h i b i t i n g  t h e  l i v e  c a p t u r e ,  p o s s e s s i o n ,
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1 [ ( 9 ) 3 i l Q i  e s t a b l i s h i n g  th e t i m e s  a n d  d a t e s  d u r i n g  w h i c h

2 th e i s s u a n c e  o f  g a m e  l i c e n s e s ,  p e r m i t s  a n d  r e g i s t r a t i o n s  a nd  the

3 t r a n s f e r  o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  a r e a s  and

A g a m e  m a n a g e m e n t  u n i t s  or s u b u n i t s  is a l l o w e d ^

5  (11) r e g u l a t i n g  s p o r t  h u n t s  a n d  s u b  > s t e n c e  h u n t s  as

6 n e c e s s a r y  f o r  t h e  c o n s e r v a t i o n ,  d e v e l o p m e n t  an d i1 l i z a t i o n  o f  g a m e

7 an d n o n - o a m e  s p e c i e s .

8 * Sec. 7. A S 1 6 . 0 5 . 2 5 5 ( b )  is a m e n d e d  to re a d:

9 (b) T h e  B o a r d  o f  G a m e  s h al l a d o p t  r e g u l a t i o n s  in a c c o r d a n c e

10 w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4*t.62) f o r  [ P E R M I T T I N G !  the

11 t a k i n g  o f  g a m e  f or s u b s i s t e n c e  u s e s  u n l e s s  th e b o a r d  d e t e r m i n e s ,  in

12 a c c o r d a n c e  w i t h  the  A d m i n i s t r a t i v e  P r o c e d u r e  Act, th at  a d o p t i o n  of

13 s u c h  r e g u l a t i o n s  c o u l d  [ W I L L !  j e o p a r d i z e  or i n t e r f e r e  w i t h  the

1^ m a i n t e n a n c e  of  g a m e  p o p u l a t i o n s  so as to b e  i n c o n s i s t e n t  w i t h  s o u n d

15 m a n a a e m e n t  p r i n c i p l e s , t h e  m a i n t e n a n c e  of  h e a l t h v an d  n a t u r a l

16 p o p u l a t i o n s  o f aa me, or CON] a s u s t a i n e d - v i e l d  b xsis E x c e p t as

17 o t h e r w i s e  p r o v i d e d  in t h i s  A c t  or in o t h e r  s t a t e  or f e d e r a l  laws, the

13 t a k i n a  o f  a a m e  o n  all l a n d s  a n d  w a t e r s  s u b i e c t  to A l a s k a i u r i s d i c t i o n

I9  f o r  n o n w a s t e f u l  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s , s h .al 1 be



1 c o n s t r u e d  a s a p r e f e r e n c e  o v e r  e i t h e r  n o n - c o n s u m p t i v e  u s e s  o f  g a m e  ii

2 a r e a s  s u c h  as n a t i o n a l  p a r k s  th at  a r e  c l o s e d  to all b u t  s u b s i s t e n c e ]

3 h u n t i n g ;  or o v e r  n o n - c o n s u m j t i v e  t a k i n g  o f  g a m e  s u c h  as  t h e  t a ki ng ,

9 c a p t u r e ,  t a g g i n g  or t r a n s p o r t  of  g a m e  w h e n  d o n e  for b i o l o g i c a l  oi

5 m a n a g e m e n t  p u r p o s e s .  W h e n e v e r  it is n e c e s s a r y  t o ' r e s t r i c t ^ b r i e  t a k i n g

6 of  p o p u l a t i o n s  of g a m e  o n  s u c h  l a n d s  or w a t e r s  f o r  s u b s i s t e n c e  u s e s  in

7 o r d e r  to p r o t e c t  t h e  c o n t i n u e d  v i a b i l i t y  o f  s u c h  p o p u l a t i o n s  jj35

healthy] a n d  n a t u r a l
: i
1 p o p u l a t i o n s . I or to a s s u r e  s o u n d  m a n a g e m e n t  or

\ ---J

9 a s s u r e  t he  m a i n t e n a n c e  of g a m e  r e s o u r c e s  o n  a s u s t a i n e d - y i e l d  b a s i s ,

10 or to c o n t i n u e  s u b s i s t e n c e  u s e s  [ A S S U R E  T H E  C O N T I N U A T I O N  OF

11 S U B S I S T E N C E  U S E S  OF S U C H  R E S O U R C E S ] ,  s u c h  p r e f e r e n c e  sh a l l  be

12 i m p l e m e n t e d  t h r o u g h  a p p r o p r i a t e  l i m i t a t i o n s  b a s e d  on  t h e  a p p l i c a t i o n

13 of  t h e  f o l l o w i n g  c r i t e r i a :  [ S U B S I S T E N C E  U S E  S H A L L  BE T H E  P R I O R I T Y

19 USE. IF F U R T H E R  R E S T R I C T I O N  IS N E C E S S A R Y ,  T H E  B O A R D  S H A L L  E S T A B L I S H

iiss
D R A F T

R E S T R I C T I O N S  A N D  L I M I T A T I O N S  O N  A N D  P R I O R I T I E S  F O R  T H E S E  C O N S U M P T I V E  

O N  T H E  B A S I S  OF T H E  F O L L O W I N G  C R I T E R I A : ]

(1) c u s t o m a r y  an d d i r e c t  d e p e n d e n c e  [ U P O N ]  on  the

18 [ P O P U L A T I O N S " 1 s u b s i s t e n c e  p o p u l a t i o n  3f g a m e  [ R E S O U R C E ]  as the

19 m a i n s t a y  of  [ O N E ’S] s u b s i s t e n c e  l i v e l i h o o d ;

(2) local r e s i d e n c y ;  an d



(f) T h e  B o a r d  of G a m e  s h a l l  e s t a b l i s h  a n  a p p e a l  p r o c e d u r e  for 

p e r s o n s  a g g r i e v e d  by th e a d o p t i o n  or r e p e a l  or e n f o r c e m e n t  of  a 

s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n  of  th e b o a r d .  T h e  a g g r i e v e d  p e r s o n  

m u s t  e x h a u s t  t h i s  a d m i n i s t r a t i v e  r e m e d y  b e f o r e  b r i n g i n g  a legal a c t i o n  

c h a l l e n g i n g  t he r e g u l a t i o n .

* Sec. 9. AS. 1 6 . 0 5 . 2 5 7 ^1*) is a m e n d e d  to read:

* S e c .  8. A S  1 6 . 0 5 . 2 5 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to re a d :

(d) S u b s i s t e n c e  h u n t i n g  a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  is s u b j e c t  

to r e a s o n a b l e  r e g u l a t i o n  o f  s e a s o n s ,  b a g  l i m i t s ,  m e t h o d s ,  a n d  m e a n s .

(e) If t he  B o a r d  o f  G a m e  d e t e r m i n e s  t h a t  (1) a p a r t i c u l a r  g a m e

s p e c i e s  is n o t  a c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  or not 

a s i g n i f i c a n t  s o u r c e  o f  s u b s i s t e n c e  u s e  fo r r u r a l  s u b s i s t e n c e  a r e a  

r e s i d e n t s  a n d  (2) s u b s i s t e n c e  is no t t h e  b e s t  u s e  o f  t h a t  g a m e  

p o p u l a t i o n ,  t h e  b o a r d  m a y  p r o v i d e  tha t the g a m e  p o p u l a t i o n  m a y  n o t  be 

t a k e n  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s  b u t  m a y  be t a k e n  u n d e r  o t h e r  

r e g u l a t i o n s .  T h e  b o a r d  m a y  s h i f t  s u b s i s t e n c e  u s e  o f  a g a m e  p o p u l a t i o n  

if t h e r e  is a s u i t a b l e  an d a v a i l a b l e  a l t e r n a t i v e  p o p u l a t i o n  o f  the

s p e c i e s  or a d i f f e r e n t  s p e c i e s .



'
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1 c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  b y  m e t h o d s  a n d  m e a n s

2 d e f i n e d  b y  t h e  B o a r d  o f  G a m e ;

3 * Sec. 10. A S  1 6 . 0 5 . 2 5 7 ( h ) ( 2 )  is r e p e a l e d .

4- * Sec. 11. A S  1 6 . 0 5  is a m e n d e d  by a d d i n g  th e f o l l o w i n g  se ct io n:

Sec. 1 6 . 0 5 . 2 5 8 .  M E T H O D S  O F  D E T E R M I N I N G  C U S T O M A R Y  A N D  T R A D I T I O N A L

6 S U B S I S T E N C E  U S E  A N D  A L L O C A T I O N S  O F F I S H  A N D  G A M E .  (a) In joint

7  s e s s i o n ,  t h e  B o a r d  of  F i s h e r i e s  an d  the  B o a r d  o f  G a m e  s h a l l :

8 (1) i d e n t i f y  a n d  q u a n t i f y  the a m o u n t  of c u s t o m a r y  and

9 t r a d i t i o n a l  s u b s i s t e n c e  u s e s  of  f i s h  and  g a m e  th at  is n e c e s s a r y  to

10 p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  for  r u r a l  r e s i d e n t s  e n g a g e d  in a

s u b s i s t e n c e  w a y  of  li fe  to do so; p r o v i d e d  that s u c h  d e t e r m i n a t i o n s

shall b e  b a s e d  at l e a s t  u p o n  t h e  r e s e a r c h ,  a n a l y s i s ,  c o m m e n t s  and

r e c o m m e n d a t i o n s  o f  th e  s u b s i s t e n c e  d i v i s i o n  of th e  d e p a r t m e n t  th at  ar e

(2) i d e n t i f y  a n d  d e s i g n a t e  c u s t o m a r y  an d t r a d i t i o n a l

16*^ s u b s i s t e n c e  u s e  z o n e s  u t i l i z e d  b y  s u c h  r u r a l  r e s i d e n t s ;  p r o v i d e d  that 

/ >
^  s u c h  z o n e s  m a y  o v e r l a p  w h e r e  d i f f e r e n t  g r o u p s  o f  s u b s i s t e n c e  u s e r s

y ?
.8 h a v e  c u s t o m a r i l y  and t r a d i t i o n a l l y  u s e d  th e s a m e  a r ea s;

19 (3) i d e n t i f y  f i s h  s t o c k s  an d g a m e  p o p u l a t i o n s  that

2 0  c u s t o m a r i l y  an d t r a d i t i o n a l l y  h a v e  b e e n  i m p o r t a n t  s u b s i s t e n c e  s t o c k s

21 and  p o p u l a t i o n s  u t i l i z e d  by  s u c h  r u r a l  r e s i d e n t s  f o r  s u b s i s t e n c e  use.

v.V; AH
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1 (b) T h e  E o a r d  o f  F i s h e r i e s  or the B o a r d  o f  G a m e  w i l l  a s s e s s  the

2 b i o l o g i c a l  s t a t u s  o f  r e s p e c t i v e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  t h a t

3 a r e  i m p o r t a n t  s u b s i s t e n c e  s t o c k s  an d p o p u l a t i o n s  w i t h i n  th e  u s e  z o n e s

4 a n d  d e t e r m i n e  w h e t h e r  a s u r p l u s  m a y  b e  h a r v e s t e d  d u r i n g  a r e g u l a t o r y

5 y e a r  c o n s i s t e n t  w i t h  the u t i l i z a t i o n ,  d e v e l o p m e n t  and c o n s e r v a t i o n  of

6 s u c h  s t o c k s  and p o p u l a t i o n s  o n t he s u s t a i n e d  y i e l d  p r i n c i p l e ,

7 c o n s i s t e n t  w i t h  t he  m a i n t e n a n c e  o f h e a l t h y  a nd  n a t u r a l  p o p u l a t i o n s  of

3 the r e s o u r c e ,  and c o n s i s t e n t  w i t h  the  p u b l i c  i n t e r e s t .

9 <c) A f t e r  i d e n t i f y i n g  s u b s i s t e n c e  u s e s  of a f i s h  s t o c k  or g a m e

10 p o p u l a t i o n  tha t is i m p o r t a n t  to c u s t o m a r y  an d t r a d i t i o n a l  s u b s i s t e n c e

11 u s e  an d a f t e r  d e t e r m i n i n g  t n e  a m o u n t  o f  h a r v e s t a b l e  s u r p l u s ,  th e

12 a p p r o p r i a t e  b o a r d  wi ll d e t e r m i n e  the a m o u n t  o f  h a r v e s t a b l e  s u r p l u s  of

13 s u c h  s t o c k  or p o p u l a t i o n  r e q u i r e d  to p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y

1A to e n g a g e  in c u s t o m a r y  an d t r a d i t i o n a l  s u b s i s t e n c e  u s e s ,  a n d  w i l l

15 a d o p t  r e g u l a t i o n s  w h i c h  a u t h o r i z e  t h e  t a k i n g  o f  s u c h  s t o c k  or

16 p o p u l a t i o n  fo r s u b s i s t e n c e  u s e s ;  p r o v i d e d  tha t s u c h  r e g u l a t i o n s  m a y  be

17 th e s a m e  as, d i f f e r e n t  f r o m  or in a d d i t i o n  to r e g u l a t i o n s  g o v e r n i n g

13 o t h e r  c o n s u m p t i v e  u s e s  o f  t he  s t o c k  or p o p u l a t i o n .

19 <d) E a c h  b o a r d  w i l l ,  in its d i s c r e t i o n ,  a d o p t  r e g u l a t i o n s

£ 0  p u r s u a n t  to A S  1 6 . 0 5  w h i c h  a u t h o r i z e  th e t a k i n g ,  for n o n - s u b s i s t e n c e



1 s u b s i s t e n c e  use , to th e e x t e n t  that  the  n o n - s u b s i s t e n c e  u s e s  do not

2 j e o p a r d i z e  or i n t e r f e r e  w i t h  s o u n d  m a n a g e m e n t  p r i n c i p l e s ,  w i t h  the

3 c o n s e r v a t i o n ,  u t i l i z a t i o n  a n d  d e v e l o p m e n t  o f  f i s h  a n d  g a m e  r e s o u r c e s

4- o n  a s u s t a i n e d  y i e l d  b a s i s  or th e  m a i n t e n a n c e  o f  n a t u r a l  a n d  h e a l t h y

5 p o p u l a t i o n s ,  or w i t h  t h e  o p p o r t u n i t y  f or  t a k i n g  t h e s e  r e s o u r c e s  for

£> c u s t o m a r y  and  t r a d i t i o n a l  s u b s i s t e n c e  u s e s ,  as p r o v i d e d  b y  t he

7 c h a p t e r .

8 (e> In jo i n t  s e s s i o n  t h e  b o a r d s  s h a l l  a d o p t  r e g u l a t i o n s

7 e s t a b l i s h i n g  c r i t e r i a  w h i c h  th e b o a r d s  s h a l l  c o n s i d e r  fo r p u r p o s e s  of

10 d e f i n i n g  a n d  i d e n t i f y i n g  c u s t o m a r y  a nd  t r a d i t i o n a l  s u b s i s t e n c e  u s e

11 and, w h e r e  a p p r o p r i a t e ,  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  u s e

12 ar e a s .  S u c h  r e g u l a t i o n s  m a y  i n c l u d e ,  bu t  n e e d  no t  be  l i m i t e d  to, the

13 f o l l o w i n g  p r e v i o u s l y  a d o p t e d  c r i t e r i a ,  w h i c h  s h a l l  b e  in e f f e c t  u n t i l

14- s u c h  t i m e  a n th e b o a r d s  r e - a d o p t ,  s u p p l e m e n t  or a m e n d  th e  f o l l o w i n g

15 c r i t e r i a :

(1) a l o n g - t e r m ,  c o n s i s t e n t  p a t t e r n  of  use,  e x c l u d i n g

17 i n t e r r u p t i o n  b y  c i r c u m s t a n c e s  b e y o n d  the  u s e r ' s  c o n t r o l  s u c h  as

18 r e g u l a t o r y  p r o h i b i t i o n s ;

/ P \  a  u r n  n ns o f  e a c h
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1 (3) a u s e  p a t t e r n  c o n s i s t i n g  o f m e t h o d s  a n d  m e a n s  o f  h a r v e s t

S w h i c h  a r e  c h a r a c t e r i z e d  b y  e f f i c i e n c y  an d e c o n o m y  o f  e f f o r t  a n d  c o st ,

3 a n d  c o n d i t i o n e d  by  local c i r c u m s t a n c e s ;

(U) t h e  c o n s i s t e n t  h a r v e s t  a n d  u s e  o f  f i s h  or g a m e  w h i c h  is

5 ne a r ,  or r e a s o n a b l y  a c c e s s i b l e  f r o m ,  t h e  u s e r ’s r e s i d e n c e ;

6 (5) th e m e a n s  o f  h a n d l i n g ,  p r e p a r i t g ,  p r e s e r v i n g ,  and

7 s t o r i n g  f i s h  or g a m e  w h i c h  h a s  b e e n  t r a d i t i o n a l l y  u s e d  b y  p a s t

8 g e n e r a t i o n s ,  b u t  n o t  e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  w h e r e

9 a p p r o p r i a t e ;

10 (6) a u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  h a n d i n g  d o w n  of

11 k n o w l e d g e  o f f i s h i n g  or h u n t i n g  s k i l l s ,  v a l u e s  and l o r e  f r o m

12 g e n e r a t i o n  to g e n e r a t i o n ;

13 (7) a u s e  p a t t e r n  in w h i c h  the h u n t i n g  or f i s h i n g  e f f o r t  or

1<+ t h e  p r o d u c t s  o f  th at  e f f o r t  a r e  d i s t r i b u t e d  or s h a r e d  a m o n g  o t h e r s

w i t h i n  a d e f i n a b l e  c o m m u n i t y  of p e r s o n s ,  i n c l u d i n g  c u s t o m a r y  tr ad e,  

b a r t e r ,  s h a r i n g  a nd  g i f t - g i v i n g ;  c u s t o m a r y  t r a d e  d o e s  n o t  i n c l u d e  

\P 17 s i g n  f i c a n t  c o m m e r c i a l  e n t e r p r i s e s ;  a c o m m u n i t y  m a y  i n c l u d e  s p e c i f i c

18 v i l l a g e s  or to w n s ,  w i t h  a h i s t o r i c a l  p r e p o n d e r a n c e  o f  s u b s i s t e n c e

19 u s e r s ,  an d e n c o m p a s s e s  i n d i v i d u a l s ,  f a m i l i e s ,  or g r o u p s  w h o  in f a c t

2 0  m e e t  t h e  c r i t e r i a  d e s c r i b e d  in t..is s u b s e c t i o n ;  and
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1 (8) a u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  f o r  s u b s i s t e n c e

2 p u r p o s e s  u p o n  a w i d e  d i v e r s i t y  of th e f i s h  and  g a m e  r e s o u r c e s  of  an

3 ar ea , an d in w h i c h  th at  p a t t e r n  o f  s u b s i s t e n c e  u s e s  p r o v i d e s

4 s u b s t a n t i a l  e c o n o m i c ,  c u l t u r a l ,  s o c i a l ,  and, n u t r i t i o n a l  e l e m e n t s  of

5  t h e  s u b s i s t e n c e  u s e r ’ s  l i f e .

if> E a c h  b o a r d  m a y  a d o p t  r e g u l a t i o n s ,  p u r s u a n t  to the 

7 A d m i n i s t r a t i v e  P r o c e d u r e  Ac t  (AS 4 4 . 6 2 ) ,  w h i c h  in t h e  b o a r d ’s

3 d i s c r e t i o n  a l l o w  or p r o h i b i t  n e w  e n t r a n t s  int o b e i n g  e l i g i b l e  for

9 s u b s i s t e n c e  uses.jf D e p e n d e n t  c h i l d r e n  o f  s u b s i s t e n c e  u s e r s  s h a l l  be

10 q u a l i f i e d  so long as t h e i r  p a r e n t s  a r e  q u a l  if i e d . \ T h e  b o a r d s  sh a l l

11 e v a l u a t e  w h e t h e r  or n ot  r e c i p i e n t s  o f  a', s t a t e \land d i s p o s a l s  s h a l l  be

12 q u a l i f i e d  f o r  s u b s i s t e n c e ;  p r o v i d e d  t h a t  t h e  b o a r d s  may , in t h e i r

13 d i s c r e t i o n ,  p e r m i t ,  r e v o k e  or d e n y  th e a v a i l a b i l i t y  o f  t h e  s u b s i s t e n c e

14- p r e f e r e n c e  to s u c h  r e c i p i e n t

15 * Sec. 12. A S  1 6 . 0 5 . 3 3 0  is a m e n d e d  b y  a d d i n g  th e f o l l o w i n g
- 1

16 s u b s e c t i o n :

17 (c)(1) T h e  B o a r d  o f  F i s h e r i e s  a rd  t h e  B o a r d  o f  G a m  a d o p t

18 r e g u l a t i o n s ,  in a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i o n  P r o c e d u r e  A c t  (AS

19 4 4 . 6 2 ) ,  p r o v i d i n g  f or  the  i s s u a n c e  of s u b s i s t e n c e  f i s h i n g  p e r m i t s ,

2 0  s u b s i s t e n c e  h u n t i n g  p e r m i t s ,  a n d  c o m b i n a t i o n  s u b s i s t e n c e  f i s h i n g  and

* i i u  11 b i  i iy  u  I 111 x v cas i i c u c a p d i y iw i c x u u i iw i i  «. i

  . _
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1 m o n i t o r i n g  s u b s i s t e n c e  h a r v e s t  of  f i s h  and  g a me . T h i s  a u t h o r i t y  s h a l l

£ b e  i m p l e m e n t e d  w h e n  s i g n i f i c a n t  c o m p e t i t i o n  f o r  f i s h  s t o c k s  ar.d g a m e

3 p o p u l a t i o n s ,  r e s o u r c e  s h o r t a g e ,  or o t h e r  m a n a g e m e n t  or b i o l o g i c a l

I ;

9 c o n s i d e r a t i o n s  m a k e  s u c h  a p r o g r a m  of  p e r m i t s  a u s e f u l  tool of  f i s h

5 and g a m e  m a n a g e m e n t .  T h i s  a u t h o r i t y  s h a l l  n o t  b e  c o n s t r u e d  as

6 ^ a j t o m a t i c a l l y j r e q u i r i n g  s u c h  a p e r m i t  p r o g r a m  in a n y  p a r t i c u l a r  a r e a

7 of  th e  s t a t e  or u p o n  a n y  p a r t i c u l a r  s t o c k  o f  f i s h  or g a m e  p o p u l a t i o n

S u n l e s s  c i r c u m s t a n c e s  of  s i g n i f i c a n t  c o m p e t i t i o n ,  s h o r t a g e ,  or o t h e r

9 m a n a g e m e n t  or b i o l o g i c a l  c o n s i d e r a t i o n s  e x i s t  w h i c h  w a r r a n t  s u c h  a

10 p r o g r a m .  Fo r  p u r p o s e s  of  t h i s  s u b s e c t i o n ,  " s i g n i f i c a n t  c o m p e t i t i o n "

V '

11 or " s h o r t a g e "  o c c u r s  w h e n e v e r  t h e  p r e f e r e n c e  f or s u b s i s t e n c e  u s e s

IE r e q u i r e s  a r e d u c t i o n  in the  h a r v e s t  of  a f i s h  s t o c k  or n a m e  p o p u l a t i o n

13 by  n o n - s u b s i s t e n c e  u s e r s  or w h e n e v e r  s p e c i a l  s e a s o n s ,  b a g  l i m i t s  or

14- o t h e r  p r o v i s i o n s  a r e  n e c e s s a r y  to p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  for

15 s u b s i s t e n c e .

16 (E) In d e t e r m i n i n g  an a p p r o p r i a t e  m e t h o d  of  p e r m i t t i n g  e a c h

17 b o a r d  in its d i s c r e t i o n ,  m a y  a d o p t  s u b s i s t e n c e  £l i c e n s i n g / Z p r o g r a m s  that

18 p e r m i t  i n d i v i d u a l s ,  i d e n t i f i a b l e  g r o u p s  of  i n d i v i d u a l s ,  r e s i d e n t s  o f  a

19 c o m m u n i t y  or v i l l a g e ,  or r e s i d e n t s  o f  a n  a r e a  to e n g a g e  in a u t h o r i z e d

S O  s u b s i s t e n c e  us es.  N o t h i n g  in t h i s  s u b s e c t i o n  s h a l l  b e  c o n s t r u e d  as

El a l t e r i n g  a n y  o t h e r  r e q u i r e m e n t s  o f  s t a t e  or f e d e r a l  law f or  l i c e n s e s ,



p e r m i t s ,  s t a m p s ,  tags, or s e a l s  th at  ar e  o t h e r w i s e  r e q u i r e d  e v e n  if

E th e  b o a r d s  do n ot  a d o p t  r e g u l a t i o n s  r e q u i r i n g  s u b s i s t e n c e  p e r m i t s .

3 <3> W i t h  th e  a s s i s t a n c e  of th e d e p a r t m e n t ,  the b o a r d s  s h a l l

4 n o t i f y  or o t h e r w i s e  m a k e  a v a i l a b l e  to s u b s i s t e n c e  u s e r s  -

5 (A) t h e  t e r m s  of a n y  a p p l i c a b l e  p e r m i t  is su e d ;

6 <B) t h e  t y p e s  of l i c e n s e s  or p e r m i t s  a v a i l a b l e ;

7 (C) th e f i s h  s t o c k s  an d  g a m e  p o p u l a t i o n s  f or  w h i c h

8  s u b s i s t e n c e  u s e s  a r e  a u t h o r i z e d ;

9 (D) s u b s i s t e n c e  u s e  a r e a s  c o v e r e d  by s u c h  p e r m i t s ;

10 (E) o t h e r  r e g u l a t i o n s  g o v e r n i n g  s u b s i s t e n c e  an d

11 n o n - s u b s i s t e n c e  us e s,  s u c h  as h a r v e s t  l i mi ts , s e a s o n s ,  an d

IE m e t h o d s  a n d  m e a n s  r e s t r i c t i o n s .

13 R e g a r d l e s s  of w h e t h e r  or not a p e r m i t  p r o g r a m  is in e f f e c t  p e r t a i n i n g

14- to a p a r t i c u l a r  ar ea , f i s h  s t o c k ,  or g a m e  p o p u l a t i o n ,  th e  b o a r d s  s h a l l

15 s e e k  to n o t i f y  or o t h e r w i s e  m a k e  a v a i l a b l e  to s u b s i s t e n c e  u s e r s  the

16 i n f o r m a t i o n  d e s c r i b e d  in t h i s  s u b s e c t i o n .  In n o t i f y i n g  or m a k i n g

■ ' ■ ; i :
i:7Vir'Ni
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17 a v a i l a b l e  s u c h  i n f o r m a t i o n  t h e  b o a r d s  m a y  u t i l i z e  v i l l a g e  an d r e g i o n a l

16 c o r p o r a t i o n s  f o r m e d  u n d e r  th e A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Ac t (43

2 0  a p p r o p r i a t e  fo r  p r o v i d i n g  n o t i c e  to s u b s i s t e n c e  users. 

El
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19 U . S . C .  1601 i t  i i 9 * > a n d c o m m u n i t y ,  p o s t a l ,  m e d i a  or o t h e r s e r v i c e s
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1 (4) T h e  D e p a r t m e n t  o f  F i s h  a nd  G a m e  s h a l l  a d m i n i s t e r  a n y

2 s u b s i s t e n c e  p e r m i t  p r o g r a m  t h r o u g h  its o w n  s t a f f  an d m a y  a l s o  e n t e r

3 into a g r e e m e n t s  to u t i l i z e  t h e  s e r v i c e s  of n a t i v e  v i l l a g e  or r e g i o n a l

A c o r p o r a t i o n s i  local o f f i c i a l s ,  or o t h e r s  to a s s i s t  in a d m i n i s t e r i n g  a

5 s u b s i s t e n c e  p e r m i t  p r o g r a m ;  p r o v i d e d  tha t no a g r e e m e n t  f o r  s u c h

6 a s s i s t a n c e  sh a l l  o b l i g a t e  t h e  s t a t e  to p a y  for s u c h  s e r v i c e s  u n l e s s

7  p a i d  fo r by p r i o r  a u t h o r i z a t i o n  b y  the  l e g i s l a t u r e .

(5) No p e r s o n  wh o  h o l d s  a l i m i t e d  e n t r y  c o m m e r c i a l  f i s h i n g

9 p e r m i t  m a y  p a r t i c i p a t e  in s u b s i s t e n c e  f i s h i n g  fo r  the  s a m e  s p e c i e  or

10 s p e c i e s  o f f i s h  a u t h o r i z e d  u n d e r  t he l i m i t e d  e n t r y  p e r m i t  u n l e s s  s u c h

1.1 p e r s o n  sh ow s:

(A) t h a t  h e d i d  n o t  t a k e  f i s h  of t h e  s a m e  s p e c i e s  u n d e r

th e  c o m m e r c i a l  p e r m i t  f or  p e r s o n a l  or f a m i l y  c o n s u m p t i o n ,  or

p e r s o n a l  or f a m i l y  c o n s u m p t i o n  h e  n e e d s  to s u b s i s t e n c e  f i s h  for

th e  s a m e  s p e c i e s  f o r  r e a s o n s  a c c e p t a b l e  to t h e  d e p a r t m e n t .

12 * Sec. 13. A S 1 6 . 0 5 . 9 3 0 ( e )  is a m e n d e d  to read:

(e) -T hi s ch r e v e n t  th e t r a d i t i o n a l  t r a d e  a n d



s u b s i s t e n c e - t a k e n  f * s h  an d  g a m e  b y  r e g u l a t i o n >  e m e r g e n c y  o r d e r  or 

o t h e r w i s e *  if a d e t e r m i n a t i o n  o n  t h e  r e c o r d  is m a d e  t h a t  the^Tbarter is 

r e s u l t i n g  in a w a s t e  o f th e  r e s o u r c e ,  d a m a g e  to f i s h  s t o c k s  or g a m e  

p o p u l a t i o n s ,  or c i r c u m v e n t i o n  of f i s h  or g a m e  m a n a g e m e n t  p r o g r a m s .

*  Sec. 14-. AS 1 6 . 0 5  . 9 * t0  < 22!' is a m e n d e d  to read:

(22) " s u b s i s t e n c e  f i s h i n g "  m e a n s  the t a k i n g ,  f i s h i n g  for,

or p o s s e s s i o n  of f i s h ,  s h e l l f i s h ,  or o t h e r  f i s h e r i e s  r e s o u r c e , b v  a

r u ra l A l a s k a  r e s i d e n t  q u a l i f i e d  f or  n o n w a s t s f u l , c u s t o m a r y  and

tradi  t ional s u b s i s t e n c e  u s e s  w i t h  gi ll  net, se ine , f i s h  w h e e l ,  long

line, or o t h e r  m e t h o d s  a n d  m e a n s  d e f i n e d  by  the B o a r d  of F i s h e r i e s ;  *

*  Sec. 1 5 . AS 1 6 . 0 5 . 9 ^ 0 ( 2 3 ) is a m e n d e d  to read:

(23) " s u b s i s t e n c e  u s e s "  m e a n s  the  c u s t o m a r y  an d  t r a d i t i o n a l  

u s e s  [IN] bv  rural r e s i d e n t s  o f  A l a s k a  o f  wild, r e n e w a b l e  r e s o u r c e s  

for d i r e c t  p e r s o n a l  or f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel , 

c l o t h i n g ,  tools, or t r a n s p o r t a t i o n ,  f o r  t he  m a k i n g  a n d  s e l l i n g  of 

h a n d i c r a f t  a r t i c l e s  ou t o f n o n e d i b l e  b y p r o d u c t s  o f  s u c h  f i s h  and

w i l d l i f e  r e s o u r c e s  t a k e n  fo r p e r s o n a l  or f a m i l y  c o n s u m p t i o n ,  and for

t h e  c u s t o m a r y  tr ade , b a r t e r ,  or s h a r i n g  for p e r s o n a l  or f a m i l y  

c o n s u m p t i o n ;  for t h e  p u r p o s e s  o f t h i s  p a r a g r a p h ,  " f a m i l y "  m e a n s  all

■
£m



1 * Sec . 16. D E F I N I T I O N S .  F o r  p u r p o s e s  o f  t h i s  Act*

*
E (1) " f i s h  s t o c k "  m e a n s  a s p e c i e s ?  s u b s p e c i e s ?  g e o g r a p h i c  g r o u p i n g

3 or o t h e r  c a t e g o r y  of f i s h  c a p a b l e  of m a n a g e m e n t  as a u n i t  w h i c h  at a n y

A t i m e  d u r i n g  a n y  s e a s o n  o f  t he  y e a r  m a y  b e  f o u n d  in w a t e r s  s u b j e c t  to

5 the j u r i s d i c t i o n  of t h e  S t a t e  of A l a s k a .

6 (E> " g a m e  p o p u l a t i o n "  m e a n s  a g r o u p  of  g a m e  a n i m a l s  o f  th e  s a m e

7  s p e c i e s  or s m a l l e r  s u b - g r o u p  w h o s e  m e m b e r s  in w h o l e  or in p a r t  u s e  or

3 m a y  b e  f o u n d  at an y t i m e  or d u r i n g  a n y  s e a s o n  of the y e a r  u p o n  land?

9 in t he  ai r or on w a t e r  s u b j e c t  to th e j u r i s d i c t i o n  o f  t h e  S t a t e  of

10 A l a s k a .

11 (3) " t h e  m a i n t e n a n c e  o f  h e a l t h y ^ a n d  n a t u r a ^ l j p o p u l a t i o n s "  m e a n s

IE th at  f or  s o m e  s p e c i e s ?  s t o c k s ,  or p o p u l a t i o n s  of f i s h  an d  g a m e  the

13 a p p l i c a t i o n  of  s u s t a i n e d - y i e l d  p r i n c i p l e s  m a y  not a l o n e  p r o v i d e  

1h  s u f f i c i e n t  g u i d e n c e  in t e r m s  o f  s o u n d  m a n a g e m e n t  to a s s u r e  w i s e

15 c o n s e r v a t i o n ?  u s e  a n d  d e v e l o p m e n t  of t h o s e  s p e c i e s ?  s t o c k s  or

16 p o p u l a t i o n s .  S u s t a i n e d  y i e l d  p r i n c i p l e s  a r e  a p p r o p r i a t e  f o r  w i l d l i f e

v

21 y i e l d  p r i n c i p l e s  in a p p r o p r i a t e  c i r c u m s t a n c e s ,

D R A F T

17 of  w h i c h  all or m o s t o f  t h e  h a r v e s t e d  a n i m a l s  a r e  o f  t h e  s a m e  or

s i m i l a r  a g e  cl ass , s i z e ?  r e p r o d u c t i v e  va l u e ,  a n d  b i o l o g i c a l  

s i g n i f i c a n c e .  U s e  o f  p h r a s e  " m a i n t e n a n c e  o f  heal t h y  a n d  n a t u r a ^  

p o p u l a t i o n s "  is i n t e n d e d  to c l a r i f y ?  r a t h e r  t h a n  r e p l a c e ?  s u s t a i n e d
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0 s h o u l d  p r o v i d e  a full o p p o r t u n i t y  fo r s a t i s f a c t i o n  o f  s u b s i s t e n c e

SI n e e d s ,  i n c l u d i n g  p o t e n t i a l l y  e x c l u s i v e  s u b s i s t e n c e  u s e  w h e n  r e s o u r c e

D R A F T

1 l i m i t e d  to c i r c u m s t a n c e s  w h e r e  m a i n t e n a n c e  of  a g e  c l a s s e s  w i t h i n  the

S p o p u l a t i o n  is e i t h e r  a b i o l o g i c a l  c o n s i d e r a t i o n  or w h e r e  s u c h

3 m a i n t e n a n c e  is i m p o r t a n t  to t h e  s o u n d  c o n s e r v a t i o n ,  d e v e l o p m e n t  and

A u t i l i z a t i o n  o f  t he  r e s o u r c e ,  jj U s e  o f  th e w o r d  " n a t u r a l "  is not

5 i n t e n d e d  to m e a n  that t h e  r e s o u r c e  m a y  not b e  h a r v e s t e d ,  u n l e s s

6 o t h e r w i s e  p r o b i h i t e d ^

7 (4) " n o n - w a s t e f u i " m e a n s  h a r v e s t s ,  an d u s e  o f  f i s h  a n d  g a m e  that

8 r e s u l t s  f r o m  h a r v e s t s ,  t h a t  a r e  p r i m a r i l y  o r i e n t e d  t o w a r d  c o n s u m p t i o n

9 a s  o p p o s e d  to h a r v e s t  a n d  u s e  tha t d o e s  not r e a s o n a b l y  u t i l i z e  the

10 h a r v e s t e d  a n i m a l  or mo st  p a r t s  t h e r e o f .

(5) " r u ra l  A l a s k a  r e s i d e n t "  in the c o n t e x t  o f  s u b s i s t e n c e  h u n t i n g

IS  a n d  s u b s i s t e n c e  f i s h i n g  m e a n s  a n  A l a s k a  r e s i d e n t ^ e n g a g e d  in c u s t o m a r y

v j ' iaA a 5 ^ 5
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(6) " s u b s i s t e n c e  p r e f e r e n c e "  d e s c r i b e s  the c o n c e p t  tha t 

r e g u l a t o r y  a c t i o n s  n e c e s s a r y  to p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  for 

s u b s i s t e n c e  f i s h i n g  and h u n t i n g  s h o u l d  v a r y ,  s h o u l d  b e  g r a d u a t e d ,  ;and 

s h o u l d  b e  b a l a n c e d  a g a i n s t  t h e  d e g r e e  o f  e c o n o m i c  a n d  eyJHnJlral

y* 18 d e p e n d e n c e  f o r  s u b s i s t e n c e  p u r p o s e s  o n  t he  r e s o u r c e  in q u e s t i o n .



s h o r t a g e  o c c u r s .  H o w e v e r > w h e r e  d e p e n d e n c e  o n  th e

q u e s t i o n  is low, the p r e f e r e n c e  s h o u l d  be  le ss

p o t e n t i a l l y  e x c l u s i v e .  As t h e  d e g r e e  o f  d e p e n d e n c e  v a r i e s ,  t h e  d e g r e e  

of  t h e  p r e f e r e n c e  s h o u l d  v a r y  a c c o r d i n g l y .

l/ [ A < r \ ^  <P
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S E C T I O N  B Y  S E C T I O N  A N A L Y S I S  
O F  P R O P O S E D  C O M M I T T E E  

S U B S I S T E N C E  B I L L  —  D I S C U S S I O N  D R A F T

S E N A T E  S T A T E  A F F A I R S  C O M M I T T E E  

S e n a t o r  M i t c h  A b o o d ,  C h a i r m a n  N o v e m b e r  19, 1985

I n t r o d u c t i o n

T h e  p r o p o s e d  d r a f t  s u b s i s t e n c e  b i l l  a t t e m p t s  to s t r i k e  a 
d e l i c a t e  b a l a n c e  o n  m a n y  d i f f e r e n t  i s s u e s  t h a t  a r e  i n v o l v e d  in the 
c u r r e n t  s u b s i s t e n c e  d e b a t e .  In s t r i k i n g  th at  b a l a n c e ,  the b i l l  
s e e k s  to s a t i s f y  tw o g o a l s  t h a t  a re e q u a l l y  i m p o r t a n t :  (1) 
p r o t e c t i n g  s u b s i s t e n c e  use of f i s h  an d w i l d l i f e  b y  t h o s e  w h o  a re  
t r u l y  d e p e n d e n t  on  the r e s o u r c e s ,  a n d  (2) i m p r o v i n g  the 
o p p o r t u n i t y  f o r  s p o r t  u s e r s  of t he  r e s o u r c e s .  If t h o s e  two g o a l s  

c a n  be a c c o m p l i s h e d ,  t h e n  h o p e f u l l y  t he  " s u b s i s t e n c e  i ss ue " w i l l  
s u b s i d e .

T h e  u r a f t  b il l g o e s  m u c h  f u r t h e r  in a d d r e s s i n g  i s s u e s  
r e l a t e d  to s u b s i s t e n c e  t h a n  ha s a n y  b i l l  t h a t  w a s  p r e v i o u s l y  
s u b m i t t e d  to the L e g i s l a t u r e .  L a s t  s e s s i o n ,  th e  S e n a t e  d e c l i n e d  
to ac t  h a s t i l y  o n  l e g i s l a t i o n  o r i g i n a l l y  s u b m i t t e d  b y  the 
G o v e r n o r .  In so d o i n g ,  the S e n a t e  e s t a b l i s h e d  an o p p o r t u n i t y  to 
e x a m i n e  m a n y  i s s u e s  t h a t  d e s e r v e  to be a d d r e s s e d .  T h e  d r a f t  bi ll  
a d d r e s s e s  t h e s e  i s s u e s  in a m a n n e r  t h a t  m o r e  f a i r l y  p r o t e c t s  
s u b s i s t e n c e  a n d  n o n - s u b s i c t e n c e  u s e s  t h a n  did  e i t h e r  the 
p r e v i o u s l y  s u b m i t t e d  l e g i s l a t i o n  or  the e x i s t i n g  s t a t e  a n d  f e d e r a l  

law.

In o r d e r  for  the S t a t e  to m a n a g e  f i s h  a n d  w i l d l i f e  on 
s t a t e ,  f e d e r a l ,  an d p r i v a t e  l a n d s ,  i n c l u d i n g  N a t i v e  la nd s,  the 
S t a t e  m u s t  be c o n s i s t e n t  w i t h  t h r e e  a s p e c t s  of the f e d e r a l  law. 
T h o s e  " c o n s i s t e n c y  r e q u i r e m e n t s "  c o n c e r n  the d e f i n i t i o n  of 
" s u b s i s t e n c e  u s e s " ,  a p r e f e r e n c e  for s u b s i s t e n c e  u s e s  in c e r t a i n  
c i r c u m s t a n c e s ,  a n d  a m e c h a n i s m  fo r  p u b l i c  p a r t i c i p a t i o n  in 
r e g u l a t i n g  s u b s i s t e n c e .  R e g a r d i n g  the d e f i n i t i o n  of " s u b s i s t e n c e  
u s e s " ,  th e  f e d e r a l  l a w  s a y s  t h a t  it a p p l i e s  o n l y  to r u r a l  
r e s i d e n t s  of A l a s k a .  T h e  p r e s e n t  s t a t e  s t a t u t e  d o e s  not us e the 
w o r d  " r u r a l " .  In F e b r u a r y  1985 , the A l a s k a  S u p r e m e  C o u r t  i s s u e d  a 
d e c i s i o n ,  the M a d i s o n  d e c i s i o n ,  t h a t  s a i d  t h a t  s u b s i s t e n c e  
p r i v i l e g e s  c o u l d  no t be l i m i t e d  to r u r a l  r e s i d e n t s  u n d e r  the s t a t e  
s u b s i s t e n c e  l a w  as it p r e s e n t l y  e x i s t s .  T h e r e f o r e ,  the  M a d i s o n  

d e c i s i o n  p u t s  the S t a t e  at o d d s  w i t h  the f e d e r a l  law.
A c c o r d i n g l y ,  th e U.S. D e p a r t m e n t  of the I n t e r i o r  ha s  n o t i f i e d  the 
S t a t e  t h a t  it w i l l  be r e q u i r e d  to i m p l e m e n t  the f e d e r a l  s t a t u t e  on 
f e d e r a l  l a n d s  and w a t e r s  u n l e s s  the S t a t e  a m e n d s  the s t a t e  l a w  so 
as to a g a i n  be c o n s i s t e n t  w i t h  th e d e f i n i t i o n  of s u b s i s t e n c e  

u s e s .



T h e  d r a f t  b i l l  m e e t s  the c o n s i s t e n c y  r e q u i r e m e n t s .  In 
d o i n g  s o  it r e t a i n s  fo r A l a s k a  the a u t h o r i t y  to m a n a g e  f i s h  a n d  
w i l d l i f e  o n  all l a n d s  a n d  w a t e r s  in A l a s k a ,  r e g a r d l e s s  of 
o w n e r s h i p .  F u r t h e r m o r e ,  to the f u l l e s t  e x t e n t  l e g a l l y  p o s s i b l e ,  
th e  d r a f t  b i l l  e v e n  e x t e n d s  A l a s k a n  a u t h o r i t y  b e y o n d  the b o r d e r s  
o f A l a s k a  w h e n  f i s h  a nd w i l d l ?  e o f A l a s k a  o r i g i n  m i g r a t e  b e y o n d  
A l a s k a n  b o r d e r s .

T h e r e  a r e  s e v e r a l  r e a s o n s  for b e i n g  c o n s i s t e n t  w i t h  the 
t h r e e  r e q u i r e m e n t s  of  the f e d e r a l  s u b s i s t e n c e  law. F i r s t ,  f i s h  
a n d  w i l d l i f e  d o  no t p a y  a t t e n t i o n  to l e g a l  b o u n d a r i e s .  It m a k e s  
b i o l o g i c a l  s e n s e  to m a n a g e  p o p u l a t i o n s  of  fi sh  an d  g a m e  as 
b i o l o g i c a l  p o p u l a t i o n s ,  r a t h e r  t h a n  u n d e r  i n c o n s i s t e n t  r e g u l a t i o n s  
d e p e n d i n g  u p o n  w h e t h e r  t h e  p o p u l a t i o n  at a n y  g i v e n  m o m e n t  is o n  
s t a t e ,  f e d e r a l  o r  N a t i v e  land .

S e c o n d ,  p e o p l e  w h o  h u n t  a n d  f i s h  o f t e n  do n o t  k n o w  
w h e t h e r  t h e y  a r e  h u n t i n g  o r  f i s h i n g  on s t a t e ,  f e d e r a l  o r  N a t i v e  
l a n d .  B o u n d a r i e s  a r e  u n m a r k e d  an d u n s u r v e y e d ,  a n d  l a n d  o w n e r s h i p  
is c h a n g i n g  as the f e d e r a l  g o v e r n m e n t  c o n v e y s  s t a t e  a n d  N a t i v e  
l a n d  s e l e c t i o n s .

T h i r d ,  e v e n  w h e n  al l s t a t e  an d N a t i v e  s e l e c t i o n s  h a v e  
b e e n  c o n v e y e d ,  s i x t y  p e r c e n t  of A l a s k a  w i l l  r e m a i n  f e d e r a l .  M a n y  
f e d e r a l  l a n d s ,  s u c h  as w i l d l i f e  r e f u g e s ,  n a t i o n a l  f o r e s t s ,  
n a t i o n a l  p a r k  p r e s e r v e s ,  a n d  u n c l a s s i f i e d  f e d e r a l  l a n d s ,  a re  
h e a v i l y  u t i l i z e d  f or  s p o r t ,  c o m m e r c i a l  and s u b s i s t e n c e  h a r v e s t  of 
f i s h  an d g a m e .  T h e r e f o r e ,  f o r  the s t a t e  to l o s e  r e g u l a t o r y  
a u t h o r i t y  o v e r  t h o s e  h a r v e s t s  c o u l d  j e o p a r d i z e  o r d i m i n i s h  the 
p r i v i l e g e s  of t h o s e  A l a s k a n s  a n d  n o n - A l a s k a n s  w h o  u t i l i z e  f e d e r a l  
l a n d s ,  w h e t h e r  f or s u b s i s t e n c e ,  s p o r t  o r  c o m m e r c i a l  p u r p o s e s .

F o u r t h ,  the r e g u l a t o r y  p r o c e s s  of the A l a s k a  B o a r d  o f  
F i s h e r i e s  an d the A l a s k a  B o a r d  o f  G a m e  is an o p e n  p u b l i c  p r o c e s s  
i n v o l v i n g  m a n y  o p p o r t u n i t i e s  f o r  t he  p u b l i c  to p r o p o s e  an d c o m m e n t  
u p o n  p r o p o s e d  r e g u l a t i o n s .  In c o n t r a s t ,  the f e d e r a l  p r o c e s s  is 
m u c h  m o r e  c l o s e d ,  in t h a t  it i n v o l v e s  o n l y  the p u b l i c a t i o n  of 
p r o p o s e d  r e g u l a t i o n s  in th e  F e d e r a l  R e g i s t e r  a n d  a l i m i t e d  
o p p o r t u n i t y  f o r  c o m m e n t .  It is h a r d  to e x p e c t  m a n y  A l a s k a n s  to 
a v a i l  t h e m s e l v e s  to the F e d e r a l  R e g i s t e r .  T h e r e f o r e ,  an y 
a s s e r t i o n  of f e d e r a l  a u t h o r i t y  o v e r  s u b s i s t e n c e  a nd  n o n -  
s u b s i s t e n c e  u s e s  o n f e d e r a l  l a n d s  w o u l d  r e s u l t  in a l o s s  o f  t h o s e  
o p e n  s t a t e  p r o c e d u r e s  w i t h  r e s p e c t  to f e d e r a l  l an ds.
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A  s e c t i o n  b y  s e c t i o n  a n a l y s i s  of t he  p r o p o s e d  d r a f t  

s u b s i s t e n c e  b i l l  f o l l o w s .

S e c t i o n  1: F i n d i n g s  an d I n t e n t

S e c t i o n  1 s t a t e s  the f i n d i n g s  a n d  i n t e n t  o f  the d r a f t

b i l l .

A  p r i m a r y  c o n c e r n  in a n y  d e b a t e  o v e r  fish  and  w i l d l i f e  
o u g h t  to be the h e a l t h  o f  the r e s o u r c e s .  T h e r e f o r e ,  the f i r s t  
f i n d i n g  in S e c t i o n  1 r e c o g n i z e s  t h a t  all m a n a g e m e n t  d e c i s i o n s ,  
e v e n  a l l o c a t i o n  d e c i s i o n s ,  m u s t  r e s t  u p o n  g o o d  b i o l o g i c a l  
i n f o r m a t i o n .  M a n a g e m e n t  a c c o r d i n g  to land  o w n e r s h i p ,  p a r t i c u l a r l y  
w h e r e  f i s h  a n d  w i l d l i f e  u t i l i z e  d i f f e r e n t  l a n d s  u n d e r  d i f f e r e n t  
o w n e r s h i p s ,  w o u l d  be c o n t r a r y  to s o u n d  b i o l o g i c a l  m a n a g e m e n t .

T h e  s e c o n d  f i n d i n g  r e c o g n i z e s  the i m p o r t a n c e  of  f i s h  a n d  

w i l d l i f e  to al l A l a s k a n s  in t h a t  f i s h  and w i l d l i f e  p r o v i d e  
o p p o r t u n i t i e s  and b e n e f i t s  t h a t  are  r a r e l y  a v a i l a b l e  o r  a r e  l es s 
a v a i l a b l e  in o t h e r  s t a t e s .  T h e  r e a s o n  t h a t  th e  d r a f t  bi ll  
r e c o g n i z e s  t h i s  o b v i o u s  f a c t  is that by r e c o g n i z i n g  it the b i l l  
s e t s  the s t a g e  for the d e l i c a t e  b a l a n c e  t h at  the b i l l  s e e k s  to 
a c h i e v e  by e s t a b l i s h i n g  m e c h a n i s m s  a n d  g r a n t i n g  a u t h o r i t y  to d e a l  
f a i r l y  w i t h  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l ,  a nd n o n - c o n s u m p t i v e  
n e e d s  fo r f i s h  a n d  w i l d l i f e .

T h e  t h i r d  an d l a s t  s t a t e m e n t  of f i n d i n g s  an d i n t e n t  is 
i m p o r t a n t .  It i n c o r p o r a t e s  the s e v e r a l  b a s i c  i n t e n t i o n s  of the 
b i l l  as a w h o l e .  Fi r s t ,  it a l m o s t  g o e s  w i t h o u t  s a y i n g  that  the 
s u b s i s t e n c e  i s s u e  is a s o u r c e  of d i v i s i o n  an d c o n t r o v e r y  a m o n g  
A l a s k a n s .  It m u s t  be r e s o l v e d  in a m a n n e r  t h a t  is fai r and 
g e n e r a l l y  p e r c e i v e d  as fa i r .  T h e r e f o r e ,  t he  t h i r d  s t a t e m e n t  of 
f i n d i n g s  a n d  i n t e n t  r e c o g n i z e s  t h at  th e r e  n e e d s  to be a n  e q u i t a b l e  
b a l a n c e  b e t w e e n  s p o r t ,  c o m m e r c i a l ,  s u b s i s t e n c e  and n o n - c o n u m p t i v e  

u s e r s  of f i s h  and g a m e .

S e c o n d ,  it a l s o  r e c o g n i z e s  t h at  in t i me s of r e s o u r c e  
s h o r t a g e  t h e r e  n e e d s  to be a r e a s o n a b l e  p r e f e r e n c e  fo r  s u b s i s t e n c e  
use of  f i s h  s t o c k s  an d g a m e  p o p u l a t i o n s  t h a t  a r e  t r u l y  i m p o r t a n t  
s u b s i s t e n c e  s t o c k s .  T h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  th at  f i s h  
an d w i l d l i f e  are r e s e r v e d  to t he p e o p l e  fo r c o m m o n  use. T h e  
C o n s t i t u t i o n  a l s o  p r o v i d e s  t h a t  fi sh  and w i l d l i f e  m a y  be s u b j e c t  
to p r e f e r e n c e s  a m o n g  u s e r s .  T h e r e f o r e ,  the L e g i s l a t u r e  h a s  
a u t h o r i t y  to e s t a b l i s h  a p r e f e r e n c e  for s u b s i s t e n c e  and d e f i n e  it, 
p r o t e c t  it a n d  l i m i t  it as p r o v i d e d  b y  the bi ll.

S e c t i o n  b y  S e c t i o n  A n a l y s i s ;
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T h i r d ,  th is  s e c t i o n  a l s o  s t a t e s  th e i n t e n t i o n  of the 
L e g i s l a t u r e  t h a t  t he B o a r d  o f F i s h e r i e s  a n d  the B o a r d  of G a m e  h a v e  
s u f f i c i e n t  a u t h o r i t y ,  f l e x i b i l i t y  a n d  i n f o r m a t i o n  n e c e s s a r y  to 
m a n a g e  the  r e s o u r c e s  a n d  d e a l  s e n s i b l y  a n d  k n o w l e d g e a b l y  w i t h  the 
m a n y  i s s u e s  t h a t  c o m e  to the b o a r d s .  T h e  p u r p o s e  of  this 
p r o v i s i o n  is to s t a t e  t h a t  th e a u t h o r i t i e s  d e l e g a t e d  by t h i s  b i l l  
to the  b o a r d s  a n d  to the D e p a r t m e n t  of F i s h  and G a m e  a re  i n t e n d e d  

t o be s u f f i c i e n t l y  b r o a d  an d  f l e x i b l e  so  t h a t  the b o a r d s  c a n  d e a l  
w i t h  a l l o c a t i o n  i s s u e s ,  p r o t e c t  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l  and 
o t h e r  u s e s  a n d  p r o t e c t ,  m a i n t a i n  a n d  m a n a g e  the r e s o u r c e s  u p o n  
w h i c h  t h e y  d e p e n d .

S e c t i o n  2; R e s p o n s i b i l i t i e s  of  the S u b s i s t e n c e  D i v i s i o n

S e c t i o n  2 a m e n d s  e x i s t i n g  l a w  c o n c e r n i n g  th e 
r e s p o n s i b i l i t i e s  of the S u b s i s t e n c e  D i v i s i o n  in the D e p a r t m e n t  of 
F i s h  a n d  G a m e .  T h e  S u b s i s t e n c e  D i v i s i o n  is a r e s e a r c h  and 
i n f o r m a t i o n a l  a r m  of the D e p a r t m e n t ,  r a t h e r  t h a n  a m a n a g e m e n t  
a r m .

T h e  d r a f t  b i l l  e x p a n d s  a n d  c l a r i f i e s  the i n f o r m a t i o n a l  
d u t i e s  of the S u b s i s t e n c e  D i v i s i o n  in t h a t  it r e q u i r e s  the 
d i v i s i o n  to c o m p i l e  and  a n a l y z e  m a n y  d i f f e r e n t  t y p e s  o f  d a t a  t h a t  
a r e  u s e f u l  to th e b o a r d s  in m a k i n g  k n o w l e d g e a b l e  d e c i s i o n s .  T h e  
a m e n d m e n t s  r e q u i r e  th e  d i v i s i o n  to a s s i s t  the b o a r d s  by 
i d e n t i f y i n g  s t o c k s  of f i s h  a n d  p o p u l a t i o n s  of g a m e  t h a t  a r e  u s e d  
f o r  s u b s i s t e n c e ,  i d e n t i f y i n g  th e d e g r e e  of i m p o r t a n c e  that  t h o s e  

s t o c k s  and p o p u l a t i o n s  h a v e  to c u s t o m a r y  an d t r a d i t i o n a l  
s u b s i s t e n c e  use, the a r e a s  u s e d  b y  g r o u p s  of s u b s i s t e n c e  u s e r s ,  
t h e  a r e a s  u s e d  b y  the  w i l d l i f e  u p o n  w h i c h  s u b s i s t e n c e  o c c u r s ,  a nd  
the i m p a c t s  of s u b s i s t e n c e  u s e  an d n o n - s u b s i s t e n c e  use. T h e  b i l l  
a l s o  r e c o g n i z e s  tha t in p e r f o r m i n g  th is  i n f o r m a t i o n a l  role  to 
a s s i s t  the b o a r d s  the d i v i s i o n  m u s t  i n t e r r e l a t e  m a n y  r e l a t e d  n e e d s  
f o r  i n f o r m a t i o n .  T h a t  is to sa y,  f o r  e x a m p l e ,  t h a t  i d e n t i f y i n g  a
p o p u l a t i o n  of g a m e  as an i m p o r t a n t  s u b s i s t e n c e  r e s o u r c e  is m o s t
u s e f u l  if th e d i v i s i o n  a l s o  i d e n t i f i e s  to the b o a r d  o t h e r  
i n f o r m a t i o n  a b o u t  the r e s o u r c e  in q u e s t i o n ,  s u c h  as t he u s e s  to 
w h i c h  t h e  g a m e  is put , the i m p o r t a n c e  of the use fo r s u b s i s t e n c e  
p u r p o s e s ,  t he a m o u n t  of t h o s e  u s e s  p r e s e n t l y  an d t r a d i t i o n a l l y  
o c c u r r i n g ,  the a m o u n t  of the r e s o u r c e  t h a t  is n e c e s s a r y  to p r o v i d e  
a r e a s o n a b l e  o p p o r t u n i t y  for  i m p o r t a n t  u s e s  to c o n t i n u e ,  the a r e a s  
u t i l i z e d  f o r  h a r v e s t ,  a n d  t h e  a r e a s  u t i l i z e d  by the g a m e  e v e n  w h e n  
no t  u n d e r  A l a s k a  h a r v e s t  s i n c e  i m p a c t s  of A l a s k a n  a c t i v i t i e s  m a y  
be  f e l t  o u t s i d e  o f  A l a s k a .  T h u s ,  t h e s e  and o t h e r  p r o v i s i o n s  in 
s e c t i o n  2 r e q u i r e  the S u b s i s t e n c e  D i v i s i o n  to pu t  s u b s i s t e n c e  use 
a n d  s u b s i s t e n c e  i s s u e s  in a b r o a d  f a c t u a l  c o n t e x t  in o r d e r  th at  
the b o a r d s  m a y  m a k e  s o u n d  d e c i s i o n s .

S e c t i o n s  3, 4, 6 and  7 : A u t h o r i t y  of the B o a r d  of F i s h e r i e s
a n d  the B o a r d  of G a m e

S e c t i o n s  3 an d  4 a m e n d  the e x i s t i n g  a u t h o r i t i e s  of t he  
B o a r d  of F i s h e r i e s ,  a n d  s e c t i o n s  6 a nd  7 a m e n d  the e x i s t i n g  
a u t h o r i t i e s  of the R o a r d  of G a m e .  Th e p r o v i s i o n s  of s e c t i o n s  3
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and 4 parallel those of sections 6 and 7. In most respects, only 
the boards are different. The amendments are in separate sections 
because the first of each pair of sections (i.e. sections 3 and 6) 
relates to the general authorities of the Board of Fisheries and 
the Board of Game respectively, and the second of each pair of 
sections (i.e. sections 4 and 7) deals specifically with the 
regulatory authority of the respective board over subsistence. In 
existing state law, the general regulatory authority of the Board 
of Fisheries is found in AS 16.05.251(a); the subsistence 
regulatory authority of the Board of Fisheries is found in AS 
16.05.251(b); the general regulatory authority of the Board of 
Game is found in AS 16.05.255(a); and the subsistence regulatory 
authority is found in AS 16.05.255(b) and AS 16.05.257. Because 
the authorities of the boards are found in different sections and 
subsections of the present statutes, the draft bill deals with 
them separately, but similarly. However, for purposes of this 
section-by-section analysis, it is simplier to discuss them as a 
package of related and similar amendments.

The amendments of sections 3 and 6 to the general 
authorities are largely self-explanatory. They clarify and fill 
gaps in authority that have arisen in the context of many issues 
related to the management of fish and game. Most of these are 
technical amendments. All previous subsistence bills have 
addressed these general provisions in one form or another, and 
this bill more than others tries to deal with many technical and 
legal problems that have arisen before the Board of Fisheries and 
the Board of Game.

The amendments in sections 4 and 7 are to the main 
subsistence provisions of existing law. Several important 
concepts are stated. Section 4 and 7 establishe a subsistence 
preference for subsistence use of fish and game. However, the 
preference does not apply to all fish stocks or game populations. 
One of the problems with the present subsistence law is that it 
arguablly creates a subsistence priority on every stock of fish or 
population of game for which there is a harvestable surplus, even 
if the resource is not an important subsistence fish stock or game 
population. This made little sense to sport users and inhicited 
public acceptance of the subsistence laws.

In the draft bill, the language of the preference is 
more clearly consistent with federal law than is the present 
language adopted in 1978. In many respects it is modeled after 
the federal language creating the federal subsistence preference, 
so as to assure consistency. Nevertheless, the federal law on the 
preference is sufficiently general and flexible, such that it 
provides the state with an opportunity to be consistent yet also 
protect and manage sport, commercial, and subsistence uses, and 
the resources themselves, more specifically and more appropriately 
than either existing state law or federal law. The following 
changes are significant.

S e c t i o n  b y  S e c t i o n  A n a l y s i s ;
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First, the subsistence preference is only for 
nonwasteful subsistence uses. The concept of protecting only 
nonwasteful subsistence is found in federal law, but not in 
present state law. Therefore, there will be no problem with 
consistency. "Nonwasteful" is defined in section 16 of the bill.

Second, subsistence preference, as defined by section 16 
of the bill, is a flexible preference. It seeks to balance the 
degree of preference with the degree of dependence on the 
resource. The federal law does not require that in all cases of 
resource shortage there must be a total exclusion of other uses. 
The concept of a flexible preference recignizes that when 
dependence on the fish stock in question is very high and 
shortages are severe, then total exclusion may be necessary in 
order to provide a reasonable preference. However, when the fish 
stock is only marginally significant to subsistence, or when it is 
only incidentally harvested, or when it is consistently harvested 
by sport means regardless of the ultimate use and the character of 
the user, or when it is practically unimportant as a subsistence 
resource, then any preference for subsistence use clearly should 
not automatically exclude non-subsistence uses even when shortage 
occurs. Instead, a less than exclusive preference would be 
appropriate and may be provided in a manner in which there is 
still some degree of preference even though other uses continue 
and even though all user groups reduce their harvests. For 
example, although there are exceptions, generally dall sheep, 
sandhill cranes and steelhead and rainbow trout have not been 
important customary and traditional subsistence stocks in many 
parts of the state. Even where they have been subsistence stocks, 
they have often been only occasionally harvested in a historic 
sense, simply because other resources were more plentiful and 
easily accessible. They are generally not highly important 
subsistence stocks for purposes of assuring that a reasonable 
opportunity for subsistence uses will continue. Nevertheless, 
sheep, cranes and steelhead and rainbow trout are very highly 
prized recreational resouces for sport and non-consuptive users. 
Accordingly, any preference at all should be less strict than 
would occur on stocks that are truly important for purposes of 
assuring that the opportunity for a subsistence lifestyle 
cont inues.

Third, the preference is only a preference over other 
consumptive uses. This is consistent with federal law. It means 
that the subsistence preference will not be a preference over 
certain practices that constitute taking of fish and game but 
which are non-consumptive in the usual sense of the term. For 
example, the Board of Fisheries has established some catch and 
release trout fisheries in which people take, but are not allowed 
to kill deliberately or consume, the resource. Similarly, the 
Department of Fish and Game often "takes" (as the term is defined 
legally) all the fish in a lake by poisoning them in order to 
clean out undesireable species prior to stocking. With respect to 
game, the department also "takes" game for purposes of 
transplanting game, controlling predators, and other reasons. In
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national parks, opportunities for wildlife viewing and maintenance 
of substantially unhunted populations of game are non-consumptive 
dedications of the resources. Management tools like catch-and- 
release sport fisheries, "takings" for bioloigical or management 
reasons, and parks should not be prohibited or made substantially 
more difficult because of a subsistence preference, particularly 
if there is no significant subsistence dependence on a resource in 
question.

Fourth, this section addresses what has become known as 
Tier I and Tier II subsistence. The most important point in any 
discussion about Tier II subsistence is whether or not any bill 
considered by the legislature will re-open hunts (and allow repeal 
of present Tier II hunts and fisheries) that were created by 
necessity of the Madison decision. This bill will re-open those 
hunts and it will allow repeal of the Tier II hunts and fisheries. 
The manner of accomplishing that is complex, however, due to the 
interplay of the two levels of the preference (Tiers I and II) 
with the absence of the word "rural" in the existing state law. 
Therefore, in order to understand how we get those hunts re­
opened, it is necessary to understand what tiers I and II mean in 
state and federal law and also who gets the preference.

The existing state law more clearly states the two 
levels of the subsistence preference than does the federal law, 
and the Alaska Supreme Court found in the Madison case that these 
two levels exist in the present state law. The federal 
subsistence law is less precise with respect to whether or not it, 
like the state law, contains two levels for the preference. 
However, legislative history of the federal law indicates that 
even the federal law contains the two levels now known as Tier I 
and Tier II. In both the federal and the present state statutes, 
the first level (Tier I) is when non-subsistence uses are 
restrained or eliminated, and the second level (Tier II) is when 
further restriction of harvest is necessary to protect the stock. 
In the latter instance, the preference goes to only those 
subsistence users who are customarily and directly dependent on 
the resource as a mainstay of livelihood, who are local residents, 
and who lack alternative resources.

A technical issue, with respect to solving the present 
Tier I and Tier II problems, arises because it is difficult (and 
quite an achievement) to be consistent with a less than preci?i 
federal statute. Therefore, by modeling sections 4 and 7 after 
the analogous provision in federal law, the draft bill is 
consistent, regardless of what the federal law says imprecisely 
about whether Tier I and Tier II implicitly exist in the federal 
statute.
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S e c t i o n s  5 a n d  8 ;  " T a r g e t i n g  I s s u e s "  —  What  a r e  a p p r o p r i a t e
subsistence stocks; what are not 
appropriate subsistence stocks; when 
should the boards be allowed to shift or 
prohibited from shifting subsistence 
harvest to other stocks?

For lack of a better term, the issues addressed in 
sections 5 and 8 may be called "trageting issues". Sections 5 and 
8 are parallel sections, with the former dealing with fish stocks 
and the latter dealing with game populations. In each section, 
subsections (e) and (f) of the amending language are the key 
provisions. Subsections (e) provide that if a fish (or game) 
stock or population is not a significant subsistence resource and 
if subsistence i; not the best use of the resource, then
subsistence may be prohibited even if the resource may be taken
under other regulations. Subsections (e) also state the
circumstances in which subsistence use of a resource may be
shifted and may not be shifted to alternative fish stocks and game 
populations. With respect to fish stocks, the bill permits 
shifting only if there is a prior or contemporaneous stock that is 
suitable and available. With respect to game populations, 
shifting is only permitted if there is a suitable and available 
population. These legal standards for allowing or prohibiting 
shining of a target stock are consistent with t.he federal Ifw. 
They are consistent with several aspects of the federal law, 
including (1) the provisions of the federal law which make 
subsistence subject to sound management principles, (^) the 
federal constraint against wasteful subsistence use and (3) the 
guiding purpose of the federal statute, which is to provide the 
opportunity for rural Alaska residents engaged in a subsistence 
way of life to continue to do so.

In sections 5 and 8, subsection (f) of the amending 
language allows the respective boards to establish administrative 
appeal procedures and requires any potential plaintiff to exhaust 
administrative appeals before going into state court. This should 
keep many allocation issues out of the courts in that an 
administrative appeal process is a more economical and less time 
consuming method of settling many disputes than is judicial 
act ion.

Sections 5 and 8 also provide that subsistence fishing 
and hunting are subject to seasons, bag limits, methods and means 
restrictions and other regulations adopted by the boards. This is 
consistent with existing state law.

Section 9: Subsistence Hunting Defined

Section 9 amends the existing definition of subsistence 
hunting by clarifying that it is for "rural residents" of Alaska. 
This is necessary in order to accomplish repeal of the Tier II 
hunts, since they are the direct result of the absence of the word 
"rural" in the existing state statute. A very important question,
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other than addressing Tier II problems, is how to define "rural", 
and the bill answers this in section 16 by defining "rural 
residents", rather than by defining "rural". The explanation is 
found under "Section 16" in this section-by-section analysis.

Section 10; Repeal of Automatically Exclusive Subsistence 
Huntino Areas.. — mm m td . . — i -> ■»

Under existing state law, AS 16.05.257(h)(2), any 
subsistence hunting area created by the Board of Game must be 
managed solely for subsistence hunting of the game population for 
which the area was created. Since the degree of the preference at 
Tier I subsistence may vary according to the importance of the 
stock and the degree of dependency, such subsistence hunting areas 
are in conflict with the preference as stated in the draft bill. 
Accordingly, they are repealed as defined in AS 16.05.257(h)(2). 
This is not to say however, that subsistence hunting areas may not 
be created or that they may not be exclusive. It is only to say 
that the present definition of them is at odds with the rest of 
the bill.

Section 11; Methods of Determining Customary anu Traditional 
Subsistence Use and Allocations of Fish and Game

Section 11 establishes the rational procedure by which 
the boards shall determine customary and traditional subsistence 
uses and allocate resources. The provisions of section 11 are 
consistent with the informational tasks of the Subsistence 
Division, as stated in section ?. of the bill. Section 11, 
however, is new statutory language that says the boards shall 
first identify: (1) the amount of resources needed to reasonably 
provide a subsistence opportunity, (2) the customary and 
traditional subsistence use areas by species, stock or game 
population, and by groups of users, and (3) the important 
subsistence fish stocks and game populations. Second, each board 
then assess the biological status of the resources in question. 
Third, each board then determines the amount of harvestable 
surplus necessary to provide a reasonable subsistence opportunity 
with respect to the particular resource in question. Fourth, 
after that is determined, non-subsistence uses may be 
accommodated.

This framework is similar to existing board policies 
found in 5 AAC 99.010, the validity of which was threatened by the 
Madison decision. By statutorily enacting the framework, the 
problem of potential invalidity is solved.

More importantly, the provisions establish a rational 
means of making allocation decisions which protect sport, 
subsistence, commercial, and non-consuinptive users from unfair 
comnpetition. The provisions do so by focusing on important 
subsistence stocks, by analyzing subsistence use in terms of areas 
used, and by protecting all uses accordingly.
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Section 11 also allows the boards to adopt criteria for 
defining customary and traditional subsistence use, and until the 
boards do so, the draft bill re-adopts the eight point criteria 
for defining customary and traditional subsistence use that the 
boards have previously used.

Section 12: Subsistence Permits

Section 12 grants the boards authority to adopts 
programs for subsistence permits. No fee is suggested since the 
permits are technically not a license issued by the Department of 
Revenue. The draft language allows flexibility :n designing a 
permit program. It recognizes that permits should be required 
when significant resource competition or other reasons make the 
gathering of data, through a permit system, a useful tool in 
management. Part of the flexible design of the permit authority 
contained in this section is the provision that permits need not 
always be handled on an individual basis, and that for purposes of 
ifficiency it may be sufficient to design permits for areas, 
communities, discreet groups of individuals within communities, or 
simply individuals. The permit process will identify the fish 
stocks and the game populations that may be taken under the permit 
for subsistence.

Section 13: Technical amendment to existing law.

This corrects a misspelling in the existing statute and 
performs one other technical amendment.

Section 14: Definition of Subsistence Fishing

T h i s  i s  s i m i l a r  t o  t h e  p r e v i o u s l y  d i s c u s s e d  d e f i n i t i o n  
f o r  s u b s i s t e n c e  h u n t i n g .

Section 15: Definition of Subsistence Uses

This incorporates "rural residents" into the definition 
of subsistence uses. It is necessary for federal consistency.

Sections 16: New Definitions

Section 16 contains several new definitions. The most 
important ones concern the "maintenance of healthy and natural 
populations" as a clarification of sustained-yield principles, the 
definition of "rural Alaska resident" which is tied to the 
criteria for customary and traditional use rather than to the 
concept of some nrea of che state, and the definition of the 
variable and f1sxible "subsistence preference" which seeks to vary 
the degree of the preference with the degree of dependence on the 
resource in question.
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DOUGLAS v SEACOAST PRODUCTS, INC.
Reported p 304, supra

ANNOTATION

CONSTITUTIONALITY OF STATE LAWS WHICH DISCRIMINATE 
AGAINST I, PRESIDENTS OR ALIENS AS TO FISHING AND

HUNTING RIGHTS

I. Prefatory M atters

§ 1. Introduction:
[a] Scope
[b] Related matters

§ 2. Summary and comment

II. General Considerations
§ 3. "State ownership” theory as supportive of discriminatory regulation 
§ 4. Constitutional bases for adjudication of claims of discrimination 
§ 5. Factors affecting validity of challenged legislation 
§ 6. Powers of territorial governments under Federal Constitution

§ 7.
III. Validity of Particular Legisla.'on

Fishing laws; discrimination against nonresidents of state:
[a] Law held valid
[b] Law held invalid
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FISHING A N D  H U N T I N G  RIGHTS
52 L  Ed 2d 824

§l[a]

§ 8. — Aliens
§ 9. Hunting laws; discrimination against nonresidents of state:

[a] Law held valid 
[bj Law held invalid 

§ 10. — Aliens

INDEX
Adjudication of claims of discrimination, con­

stitutional bases for, § 4 
Alligators, trapping by nonresident on own 

land, § 9(b]
Boat, license tax on, §§ 5, 7[b]
Clams, statute regulating gathering of, § 7[a] 
Club, nonresident hunting on premises be­

longing to, § 9[aj 
Commercial fishing licenses, statute forbid­

ding issuance of, §§ 3, 5-8 
Corporations controlled by aliens, statutes 

prohibiting commercial fishing by, § 8 
Elk hunting fee, imposition of, §§ 5, 9[a] 
Equipment used in fisheries, restriction on 

type of, § 7[b]
Factors affecting validity of challenged legis­

lation, § 5 
Fishing laws, generally, §§ 7, 8 
General considerations, §§ 3-6 
Hunting laws, generally §§ 9, 10 
Introduction, § 1
License tux, imposition of. See lines through­

out this index 
Mandamus to compel issuance of commercial 

fisherman’s license, § 8 
Menhaden fishing, regulation of, §§ 5, 7[b], 8

Oysters in tidewater beds, prohibition of rais­
ing, §§3, 5, 7[a]

Particular legislation, validity of, §§ 7-9 
Prefatory matters, §§ 1, 2 
Related matters, § l[b]
Rifle, regulation of alien possession of, § 10 
Salmon fishing by nonresidents, prohibition 

of, § 7[b]
Scope of annotation, § l[a]
Shells, statute regulating gathering of, § 7[a] 
Shotgun, regulation of alien possession of, 

§10
Shrimp fishing rights, discrimination against 

nonresidents as to, §§ 4, 5, 7[b]
"State ownership” theory as supportive of 

discriminatory regulation, § 3 
Summary and comment, § 2 
Summer fishing by nonresidents, prohibition 

of, § 7[b]
Territorial governments, powers under Fed­

eral Constitution, § 6 
Tidewater beds, prohibition of raising oysters 

in, §§3.5, 7[aj 
Transporting game outside of state, regulation 

of. §3
Trapping privileges, denial of, § 9[b]

I. Prefatory matters 

§ 1. Introduction

[a] Scope

This annotation collects and analyzes 

the federal cases involving the validity,

1. Although the annotation includes 
cases decided under the supremacy 
clause (Article VI) of the Constitution 
involving possible conflict between fed­
eral and state statutes, it does not in­
clude cases dealing solely with the ques­
tion whether the legislature of a United 
States Territory has exceeded the powers 
conferred upon it by Congress.

2. In the cases discussed herein these
are generally statutes, but they may be 
state constitutional provisions or agency
regulations in some instances.

under the United States Constitution, of 

state or territorial1 enactments* which 

are alleged to discriminate, with respect 

to hunting or fishing rights,3 against 

nonresidents of the state or against 

aliens/1

State constitutional, statutory, and

3. It is a restriction on the actual 
killing or capturing of animals or fish 
that is the focus of this annotation; thus, 
for example, cases dealing solely with 
the right to transport out of the state 
animals already killed are outside the 
present scope.
For the purposes of this annotation, 

the harvesting of species such as oysters 
is treated os a type of fishing.

4. Cases are not included herein to the 
extent that they deal solely with any 
alleged infringement of treaty rights.
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regulatory provisions affecting the mat­

ters dealt with herein are considered 

only insofar as they are reflected in the 

cases discussed, and no attempt has been 

made to set forth the present law of any 

state.

[b] Related matters
Supreme Court’s application of Four­

teenth Amendment’s equal protection 

clause to foreign corporations. 49 L Ed 

2d 1296.
Validity of state laws denying aliens 

living in United States rights enjoyed by 

citizens. 47 L Ed 2d 876.

Validity of alien land laws. 92 L Ed 

281.

Validity and construction of statutes 

or rules conditioning right to practice 

law upon residence or citizenship. 53 

ALR3d 1163.
Constitutionality of enactment or reg­

ulation forbidding or restricting employ­

ment of aliens in public employment or 

on public works. 38 ALR3d 1213.

Rights of fishing, boating, bathing, or 

the like in inland lakes. 57 ALR2d 560.

Validity of prohibition or regulation of 

bathing, swimming, boating, fishing, or 

the like, to crotect public water supply. 

56 ALR2d 790.

Right created by private grant or res­

ervation to hunt or fish on another’s 

land. 49 ALR2d 1395.

§ 2. Su m m a r y  and comment 

The perceived role of state government 

with respect to the state’s natural re­

sources has varied through the years 

according to economic conditions and 

according to the nature of the particular 

resources involved. Despite prevailing 

attitudes of laissez faire in many other 

contexts, with respect to fish and game 

the nineteenth-century legal view of the 

state’s role was that the state was the 

"owner” of animals ferae naturae, in 

trust for its people, and had more or less 

complete authority to regulate fish and 
game as it saw fit (§3, infra). Whether 

out of a desire to conserve the food

supply or to protect the state’s own 

hunters and fishermen from outside com­

petition, states occasionally adopted the 

expedient of forbidding aliens or nonresi­

dents, or both, from hunting or fishing 

within the state’s borders, or of discour­

aging such activities on the outsiders’ 

parts by imposing higher licensing fees 

upon them than upon others. The enact­

ment of such legislation did not end in 

the nineteenth century, but as will be 

seen below, the courts’ attitudes toward 

it have altered somewhat since then.

Legislation of the type under consider­

ation has most frequently dealt with 

commercial hunting and fishing, as op­

posed to hunting and fishing purely for 

sport, which latter type would normally 

involve the killing or capture of smaller 

numbers of animals on a given expedi­

tion. Also, nonresidents rather than 

ab'ens have usually been the targets of 

such statutes, although discrimination 

against aliens has been involved in a 

number of the cases discussed in this 

annotation.

Although, as mentioned, the early pre­

vailing view was that the state govern­

ment was the "owner” of the state’s 

wildlife, the more recent view has been 

that referring to state "ownership” is 

merely a way of emphasizing the state’s 

duty to preserve its wildlife from deple­

tion and regulate its exploitation; in 

reaching this conclusion the courts have 

reasoned that free-swimming and free- 

roaming animals cannot realistically be 

said to be "owned” by anyone prior to 

capture (§ 3, infra).5

Challenges to legislation said to dis­

criminate against aliens or nonresidents 

as to hunting or fishing rights have been 

brought under numerous provisions of 

the United States Constitution. The pro­

vision most frequently relied upon has 

been the privileges and immunities1 

clause of Article IV, but successful chal- 1 
lenges have been brought as well under | 

the equal protection clause (Fourteenth- ] 

Amendment), the commerce clause (Arti-

5. Inasmuch as some of the early cases 
expounding the "state ownership” theory 
dealt with the rather limited situation 
involving animals— such as oysters—  
which are not constantly moving from

place to place, there may still be some 
limited scope for the "ownership” the­
ory, such cases never having actually 
been overruled (§ 3, infra).
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cle I, §8), and the supremacy clause 

(Article VI). Regardless of which consti­

tutional provision has been involved in a 

given case, modern courts have empha­
sized, instead of some blanket theory of 

state ownership of wildlife, the need for 

analysis of the factors said to support 

the particular legislation in question and 

for determining whether the measures 

adopted are reasonably appropriate to 

fulfill the asserted needs (§ 4, infra). As 

the above suggests, whatever may be the 

case with respect to hunting or fishing 

for sport, or with respect to non-free- 

swimming sea animals, it would appear 

from recent cases that as to commercial 
fishing for free-swimming fish, a state 

( seeking to justify legislation which dis-

I
 criminates against aliens or nonresidents 

must do more than merely allege its 

ownership of the fish or its desire to 

conserve natural resources;0 to judge 

fron Supreme Court cases beginning 

with Toomer v Witsell (1948) 334 U S  

385, 92 L Ed 1460, 68 S Ct 1156, reh den 

335 U S  837, 93 L Ed 389, 69 S Ct 12,

1 there must be s^me showing that there 

are valid independent reasons (beyond 

| the mere factor of alienage or ncnresi- 

1 dence) for the disparity in treatment, 

and that the measures adopted and the 

degree of discrimination involved bear a 

j close relationship to such factors. This is 

I evidently considered to be the case 

whether the constitutional conflict al­

leged is with the privileges and immuni­

ties clause of Article IV, the equal pro­

tection clause of the Fourteenth Amend­

ment, or the supremacy clause of Article 

VI via pre-empting federal statutes relat­

ing to licensing and enrollment of ves­
sels (§ 4, infra).

Recognizing that not all facially une­

qual state treatment of nonresidents or 

aliens is necessarily unconstitutional, 

the courts have considered a number of 
factors said to justify disparate treat­

ment of nonresidents or aliens (§ 5, in­

fra). The Supreme Court has'acknowl-

6. In a number of the cases discussed
in this annotation, courts have found the 
claim that the statute in question was a 
conservation measure to be lacking in 
substance, in view of the fact that the 
statute placed little or no restriction on

edged, for example (Toomer v Witsell, 

supra), that a somewhat higher fishinĝ ', 

license fee may be applied to nonresi- 

dents than to residents to the extent I 
that such a higher fee merely compen- 1 

sates the state for the added financial I 

burdens involved in its enforcement of I 

the fishing laws against nonresidents or j 

eliminates a disparity between residents I 
and nonresidents as to their tax contri­

butions to the enforcement programs.7 J 

And although there is very little case 

law on the subject, it has been suggested 

that hunting or fishing for sport may not 

be entitled to the same degree of consti­

tutional protection as is hunting or fish­

ing pursued as a livelihood (§5, infra). 

Also, there may be a wider scope for the 

operation of state legislation in waters 

wholly within the state or with respect 

to fish or animals that do not habitually 

migrate from state to state (§ 5, infra).

From the few cases in point, it would 

appear that the governments of Federal 

Territories are normally subject to the 

same constitutional restrictions with re­

spect to aliens’ and nonresidents’ fishing 

rights as are states, whether by opera­

tion of law or by congressional decree 

(§ 6, infra).

With respect to fishing rights, legisla­

tion which appeared to discriminate 

against nonresidents was upheld in a 

number of cases— most of them rather 

old— either in reliance on the state own­

ership rationale or on the basis that the 

disparity in treatment was justifiable 

under the circumstances (§ 7[a], infra).

On the other hand, in a number of cases 
in which courts found insufficient justifi­

cation for legislation discriminating 

against nonresidents as to fishing rights, 

such legislation was held to violate vari­

ous provisions of the Constitution (§ 7[b], 

infra). The courts also invalidated vari­

ous statutes which forbade or severely 

restricted aliens (or certain categories of 

aliens) from engaging in commercial 

fishing, although in one early case the

the amount of fish or game that could be 
taken by the state’s own citizens.

7. Presumably this justification would 
rarely support an outright ban on non­
resident (or alien) fishing.
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court refused to disturb a statute of this 

type (§8, infra). In one recent case of 

potentially wide application, the Su­

preme Court held that a legislative 

scheme which placed severe limitations 

on commercial fishing by both nonresi­

dents and aliens was of a type pre­

empted by federal law dealing with the 

licensing of vessels and was thus invalid 

under the supremacy clause (Douglas v 

Seacoast Products, Inc. (1977) 431 US 

265, 52 L Ed 2d 304, 97 S Ct 1740, infra 

§8).
Among the comparatively few cases 

involving discrimination as to hunting 

privileges, legislation imposing higher 

sport-hunting license fees on nonresi­

dents than on residents was upheld in 

two instances (§ 9[a], infra), while stat­

utes restricting the right of nonresidents 

to trap alligators were held to deny 

equal protection of the laws where they 

would have prevented a nonresident who 

owned land within the state from autho­

rizing trapping operations on his land 

(§ 9[bj, infra). The Supreme Court in an 

early case upheld a state statute forbid­

ding resident aliens from killing wildlife, 

indicating that it thought the legislature 

had had a sufficient basis for concluding 

that the class in question represented a 

particular threat to the state’s wildlife 

resources (§ 10, infra).

II. General considerations

§ 3. "State ownership” theory as sup­

portive of discriminatory regula­

tion

In the early decisions in which the 

courts upheld a state’s right to discrimi­

nate between residents and nonresidents 

(or between American citizens and 

aliens), they did so most frequently on 

the basis that the state was the "owner” 

of the fish and wildlife within its juris­

diction and that it consequently had the 

power (or even obligation) to maintain 

them for the benefit of its own citizens. 

As will be seen, this theory has been 

given little scope in recent years, but a 

brief tracing of its development, with 

emphasis on Supreme Court cases, may 

give some indication of its applicability 

to various situations today.

828

Although earlier decisions not involv­

ing discriminatory legislation had recog­

nized the view that the state owns the ( 

game and wildlife within its jurisdiction j 
and may regulate them for the benefit of 

its citizens,8 the first Supreme Court case ' 

within the scope of this annotation in 

which such theory was recognized was 

McCready v Virginia (1877) 94 U S  391, 

24 L Ed 248, where the court upheld a , 

state law prohibiting citizens of other 

sta tes from raising oysters in the tidewa-1 
ter beds of a river within the state.' 

Saying that the state owns the tidewater 

beds and the animal life in them "so far 

as the latter are capable of ownership 

while running,” the court expressed the 

view that the citizens of one state are 

not invested by the privileges and immu­

nities clause of Article IV or other provi­

sions of the Constitution with any inter­

est in such common property of the citi­

zens of another state. In this connection 

the court deemed the planting of oysters 

to be no different in principle than the 

planting of corn on dry land owned by 

the state.

The possibly limited scope of the Mc­

Cready decision was illustrated by M a n ­

chester v Massachusetts (1891) 139 US 

240, 35 L Ed 159, 11 S Ct 559, where the 

court was dealing with a statute regulat­

ing fishing in a bay located wholly 

within a state. Noting that the statute in 

question made no discrimination be­

tween that state’s citizens and others, 

the court specifically mentioned that it 

expressed no opinion on whether there is 

a liberty of fishing for swimming fish in 

navigable waters common to inhabitants 

or citizens of the United States.

The state’s right to control the taking 

of game within its borders was recog­

nized in Geer v Connecticut (1896) 161 

US 519, 40 L Ed 793, 16 S Ct 600, where 

the court answered in the affirmative 

the question whether the state had the 

power to regulate the killing of game 

within its borders so as to confine its use 

to the limits of the state and to forbid its 

transportation outside the state. The( 

statute involved in the Geer Case, how­

8. For example, see Smith v Maryland 

(1855) 59 US 71, 15 L Ed 269.

ever, made n 

dents and no 

zens and aliei 

In Patsone 

U S  138, 58 L 

involving a i 

aliens from hi 

court similar 

object, the pr< 

upheld the stf 

that the state 

been totally i 

that resident 

sumed local c 

source of the 

desired to pre' 

Prior to To 

U S  385, 92 L 

den 335 US 83 

infra, several 
heavily on th 

upholding legi 

inating again: 

with respect t< 

Corfield v Co: 

No 3230 (gathe 

shells in inla: 

Eberle (1899, 

and fishing g< 

lock (1925, D( 

mercial fishin 

Smith (1934, 

(hunting-licens 

In declining 

theory to a 

swimming fish 

court in Toomi 

385, 92 L Ed 1 

335 US 837, £ 

stated that th< 

is now genera 

tion expressive 

importance to 

have power to 

exploitation of 

l i e  coin's vie 
conflict betweei 

eration and the 

that the state < 

its other power 

nate without r 

other states. Th 

cases were not ( 

guished, the foi



FISHING A N D  H U N T I N G  RIGHTS
52 L  Ed 2d 824

§3

ever, made no distinction between resi­

dents and nonresidents or between citi­

zens and aliens.

In Patsone v Pennsylvania (1914) 232 

U S  138, 58 L Ed 539, 34 S a  281, a case 

involving a statute forbidding resident 

aliens from hunting within the state, the 

court similarly recognized the "lawful 

object, the protection of wild life,” but it 

upheld the statute primarily on the basis 

that the state could not be said to have 

been totally unwarranted in concluding 

that resident aliens were (under pre­

sumed local circumstances) the peculiar 

source of the evil that the legislature 

desired to prevent.

Prior to Toomer v Witsell (1948) 334 

U S  385, 92 L Ed 1460, 68 S Ct 1156, reh 

den 335 U S  837, 93 L Ed 389, 69 S Ct 12, 

infra, several lower federal courts relied 

heavily on Ihe "ownership” theory in 

upholding legislation apparently discrim­

inating against nonresidents or aliens 

with respect to hunting or fishing rights: 

Corfield v Coryell (1823, CC Pa) F Cas 

N o 3230 (gathering of clams, oysters, and 
shells in inland or coastal waters); Re 

Eberle (1899, CC 111) 98 F 295 (hunting 

and fishing generally); Lubetich v Pol­

lock (1925, D C  Wash) 6 F2d 237 (com­

mercial fishing generally); Anderson v 

Smith (1934, CA9 Alaska) 71 F2d 493 

(hunting-license fees).

In declining to extend the "ownership” 

theory to a situation involving free- 

swimming fish in the marginal sea, the 

court in Toomer v Witsell (1948) 334 US 

385, 92 L Ed 1460, 68 S Ct 1156, reh den 

335 US 837, 93 L Ed 389, 69 S Ct 12, 

stated that the whole ownership theory 

is now generally regarded as but a fic- 

stion expressive in legal shorthand of the 

[importance to its people that a state 

ihave power to preserve and regulate the 

I exploitation of an important resource. In 

' (he court’s view, there is no necessary 

i conflict between that vital policy consid­

eration and the constitutional command

I
 that the state exercise that power— like 

its other powers— so as not to discrimi­
nate without reason against citizens of 

other states. The McCready and Patsone 

cases were not overruled but were distin­

guished, the former because it involved

fish which would remain in the state 

until removed by man and because the 

earlier case dealt with inland waters. In 

distinguishing Patsone the court relied 

on that decision’s conclusion that there 

was a substantial reason for the discrim- I-vf 

ination beyond the mere fact of alienage. I 

Similarly, in Takahashi v Fish &  

Game Com. (1948) 334 US 410, 92 L Ed 

1478, 68 S Ct 1138, involving a statute 

forbidding the issuance of commercial 

fishing licenses to aliens ineligible for 

citizenship, the court agreed with the 

view that in the present type of situa­

tion, "to put the claim of the State upon 

title is to lean upon a slender reed.”8 

The court said that to whatever extent 

the fish in the 3-mile belt off California’s 

coast might be capable of ownership by 

that state, such "ownership” was inade­

quate to justify California in excluding 

any or all aliens who were lawful resi­

dents of the state from making a living 

by fishing in the ocean off its shores 

while permitting all others to do so.

And in Douglas v Seacoast Products, \\ 

Inc. (1977) 431 US 265, 52 L Ed 2d 304, \

97 S Ct 1740, the court declared that a \
state does not stand in the same position 

as the owner of a private game preserve 

and that it is pure fantasy to talk of 

"owning’’ wild fish, birds, or inimals. 

Neither the states nor the Fee. il Gov­

ernment, said the court, any n. .re than 

a hopeful fisherman or hunter, have title 

to these creatures until they are reduced 

to possession by skillful capture. J /

■fr Co m m e n t: While clearly the 

"ownership” theory is no longer to 

be relied on as a sole basis for up­

holding legislation discriminating 

against aliens or nonresidents in 

many situations, the failure of the 

Supreme Court to actually overrule 

its early decisions on the subject 

may suggest that the theory still has 

some vitality in at least the types of 

situations involved in the McCready 

Case: regulation of non-free-swim­

ming species and regulation of in­

land waters. It would be difficult,

9. Missouri v Holland (1920) 252 US 

416, 64 L Ed 641, 40 S Ct 382, 11 A L R  
984.
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however, to argue that the Patsone 

Case, supra, has any continuing vi­

tality, in view of the rationale used 

in cases such as Douglas v Seacoast 

Products, Inc., supra, to the effect 

that a state does not really "own” 

wild animals or birds; in response to 

a Fourteenth Amendment challenge, 

the Patsone court appeared to as­

sume that the legislature in that 

case had a good reason for discrimi­

nating against aliens— on assump­

tion that the court today might no 

longer be willing to make, as demon­

strated by cases such as Takahashi, 

supra.

§ 4. Constitutional bases for adjudica­

tion of claims of discrimination 

One striking feature of most of the 

case law dealing with the subject matter 

of this annotation is that the courts’ 

analyses have been largely the same 

whether the statute in question was al­

leged to violate the privileges and immu­

nities clause of Article IV, the equal 

protection clause of the Fourteenth 

Amendment, or some other provision. 

Thus, while the particular constitutional 

provision involved in the particular case 

must always be kept in mind, points 

made by some courts with respect to, for 

instance, the privileges and immunities 

clause may be involved in equal protec­

tion analysis as well.10

•/j-NoTE: Although the courts in 

the cases within the scope of this 

annotation have almost never stated 

that their rationales would be appli­

cable only with respect to the partic­

ular constitutional provision under 

discussion therein, there is clearly at 

least one situation in which persons 

who could not take advantage of one 

provision might be able to make use 

of others. The privileges and immu­

nities clause referred to above is 

clearly of no use to aliens in and of 

itself, since by its terms it protects 

only citizens of a state of the Union; 

see 16 A m  Jur 2d, Constitutional

10. The courts’ treatment of the "osvn- 

ership theory,” discussed in § 3, supra, is 
one example.

Law §§ 471, 472, for discussion. As to 

the view that hunting or fishing for 

sport should be considered wholly 

outside the privileges and immuni­

ties clause, see § 5, infre.

Thus, the court in Edwards v Leaver 

(1952, D C  RI) 102 F Supp 698, in invali­

dating a discriminatory state fishing law, 

relied on the privileges and immunities 

clause with respect to the individual 

plaintiffs in the case, but relied on the 

equal protection clause with respect to 

the corporate plaintiffs, stating that the 

latter were not "citizens” under the priv­

ileges and immunities clause, but were 

"persons” for equal protection purposes.

The following general discussion under 

the privileges and immunities clause, 

emphasizing the need for analysis of the 

particular factors said by the state to 

justify the disparity in treatment, is il­

lustrative of the general approach fol­

lowed in many of the cases in later 

sections of this annotation.

In discussing the privileges and immu­

nities clause of Article 4 of the Constitu­

tion, the court, in Toomer v Witsell 

(1948) 334 U S  385, 92 L Ed 1460, 68 S Ct 

1156, reh den 335 U S  837, 93 L Ed 389, 

69 S Ct 12, said that this provision, 

while barring discrimination against citi­

zens of other states where there is no 

substantial reason for the discrimination 

beyond the mere fact that they are citi­

zens of other states, does not preclude 

disparity of treatment where there are 

perfectly valid independent reasons for 

it. The inquiry in each case, stated the 

court, must be concerned with whether 

such reasons do exist and whether the 

degree of discrimination bears a close 

relation to them. The court cautioned 

that the inquiry must also be conducted 

with due regard for the principle that 

the states should have considerable lee­

way in analyzing local evils and in pre­

scribing appropriate cures. Using this 

analysis, the court held that the privi­

leges and immunities clause was violated 

by a state statute requiring payment of a 

much higher license fee by nonresident 

shrimpers than that required of resi­

dents, the practical effect of which
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scheme was to virtually exclude nonresi­

dents from the shrimping trade in the 

state’s coastal waters.

Although striking down a discrimina­

tory fishing law under the privileges and 

immunities clause, the court in Russo v 

Reed (1950, D C  Me) 93 F Supp 554, 

observed, citing the Toomer case, supra, 

that the privileges and immunities 

clause does not always require com plete 
equality. The court also endorsed the 

view that states should have considera­

ble leeway in analyzing local evils.

•£Note: In considering the valid­
ity of a state law which discrimi­

nated against nonresident fisher­

men, the court in Brown v Anderson 

(1962, D C  Alaska) 202 F Supp 96, 

declared that there is no exception 

in the privileges and immunities 

clause providing for differentiation 

on the basis of the general welfare 

of citizens of any state. If such were 

the case, the court pointed out, it 

would be possible to couch a legisla­

tive act in such words as to regulate 

almost all types of endeavor on the 

sole basis of welfare. The court said 

it specifically could not agree with 

the contention that there was au­

thority to avoid the effect of the 

privileges and immunities clause of 

Article IV solely under the guise of 

avoiding economic losses to resi­

dents.

The cases which have involved consti­

tutional challenges to legislation al­

legedly discriminating against aliens or 
nonresidents as to hunting or fishing 

rights are discussed in detail in the suc­
ceeding sections of the annotation with 

respect to their particular factual situa­

tions. However, in order to provide an 

overview of the variety of constitutional 

provisions which have been involved, the 

following summary lists such cases in 

which a challenge was successful, to­

gether with the particular provision(s) of 

the Constitution relied on by the court.
Sup Ct— Toomer v Witsell (1948) 334 

U S  385, 92 L Ed 1460, 68 S Ct 1156, reh 
den 335 U S  837, 93 L Ed 389, 69 S Ct 12,

infra, § 7[b] (privileges and immunities);11 
Takahashi v Fish &  Game Com. (1948) 

334 U S  410, 92 L Ed 1478, 68 S Ct 1138, 
infra § 8 (apparently Fourteenth Amend­
ment); Mullaney v Anderson (1952) 342 

U S  415, 96 L Ed 458, 72 S Ct 428, infra 

§ 7[b] (apparently privileges and immuni­

ties); Douglas v Seacoast Products, Inc. 

(1977) 431 US 265, 52 L Ed 2d 304, 97 S 

Ct 1740, infra § 8 (supremacy clause).12
First Circuit— Russo v Reed (1950, D C  . 

Me) 93 F Supp 554, infra § 7[b] (privi­

leges and immunities); Edwards v Leaver - 

(1952, D C  RI) 102 F Supp 698, infra 

§7[b] (equal protection,13 privileges and 
immunities).

Fifth Circuit— Pavel v Pattison (1938, 

D C  La) 24 F Supp 915, infra § 9[b] (equal • 

protection); Pavel v Richard (1938, DC 

La) 28 F Supp 992, infra § 9[b] (equal • 

protection); Steed v Dodgen (1949, DC 

Tex) 85 F Supp 956, infra § 7[b] (privi­

leges and immunities); Gospodonovich v 

Clements (1951, D C  La) 108 F Supp 234, ' 

app dismd 344 US 911, 97 L Ed 702, 73 S 

Ct 334, infra § 7[b] (privileges and immu­

nities).

Ninth Circuit— Re Ah Chong (1880, 

CC Cal) 2 F 733, infra § 8 (equal protec­
tion); Brown v Anderson (1962, DC 

Alaska) 202 F Supp 96, infra § 7[b] (privi­

leges and immunities; commerce 

clause).14

In Douglas v Seacoast Products, Inc. 

(1977) 431 U S  265, 52 L Ed 2d 304, 97 S 

Ct 1740, infra § 8, the court struck down 
a statute which restricted certain fishing 

rights of aliens and nonresidents, finding 

that the statute in question was pre­

empted by the Enrollment &  Licensing 

Act (46 USCS §§ 251 et seq.) relating to 

commercial vessels. The court relied in 

part on some of its earlier cases which 

did not involve supremacy clause conten­

tions.

In the following cases, also discussed 

in more detail in succeeding sections of 

the annotation, challenges to allegedly 

discriminatory hunting and fishing laws 

were unsuccessful, the courts rejecting

11. Article IV, § 2. 13. Fourteenth Amendment.

12. Article VI. 14. Article I, § 8.
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contentions raised under the particular 

constitutional provisions noted.

Sup Ct— McCready v Virginia (1877) 

94 U S  391, 24 L Ed 248, infra §7[a] 

(privileges and immunities; commerce 

clause); Patsone v Pennsylvania (1914) 

232 U S  138, 58 L Ed 539, 34 S Ct 281, 

infra § 10 (equal protection; due proc­
ess);18 Haavik v Alaska Packers Asso. 
(1924) 263 U S  510, 68 L Ed 414, 44 S Ct 
177, infra § 7[a] (privileges and immuni­

ties).
Second Circuit— American Commut­

ers Asso. v Levitt (1969, CA2 NY) 405 

F2d 1148, infra §7[a] (apparently equal 

protection).

Third Circuit— Corfield v Coryell 

(1823, CC Pa) F Cas No. 3230, infra § 7[a] 

(commerce clause; privileges and immu­

nities; and admiralty cases clause).18
Seventh Circuit— Re Eberle (1899, CC 

111) 98 F 295, infra § 9[a] (privileges and 

immunities; Fourteenth Amendment).

Ninth Circuit— Lubetich v Pollock 

(1925, D C  Wash) 6 F2d 237, infra §§ 7[a], 
8 (Fourteenth Amendment); Montana 

Outfitters Action Group v Fish &  Game 

Com. (1976, DC Mont) 417 F Supp 1005, 
jur noted 429 US 1089, 51 L Ed 2d 534, 

97 S Ct 1096, infra § 9[a] (privileges and 

immunities; equal protection; due proc­

ess).

In Montana Outfitters Action Group v 

Fish &  Game Com. (1976, D C  Mont) 417 

F Supp 1005, jur noted 429 U S  1089, 51 

L Ed 2d 534, 97 S Ct 1096, infra § 9[a], 

the court rejected challenges under three 

constitutional provisions in holding that 

hunting elk for sport was not a constitu­

tionally protected right of a nature 

which should require the state to show 

more than a rational basis for prescrib­

ing a higher license fee for hunting as to 

nonresidents than to residents.

§ 5. Factors affecting validity of chal­

lenged legislation

A  number of factors have been sug­

gested as possibly affecting the question 

whether legislation which apparently 

discriminates against aliens or nonresi­

dents as to fishing or hunting rights is 
invalid. One such factor that has been 

recognized— although it was apparently 

not decisive with regard to any of the 

state statutes discussed in this annota­

tion— is the added cost that may be in­

volved in enforcing hunting and fishing 

laws in the case of persons other than 

citizens or residents of the state, such 

cost arguably justifying an appropriate 

license fee differential.

In rejecting the contention that the 

allegedly greater cost of enforcing the 

South Carolina fishing laws against non­

residents justified the imposition of an 
arbitrarily high boat license fee against 

them, the court in Toomer v Witsell 

(1948) 334 U S  385, 92 L Ed 1460, 68 S Ct 
1156, reh den 335 U S  837, 93 L Ed 389, 

69 S Ct 12, said that the state was not 

without power to charge nonresidents a 

differential which would merely compen­
sate the state for any added enforcement 

burden nonresidents may cause or for 

any conservation expenditures from 

taxes which only residents pay. In the 

instant case, the court concluded that it 

would be closing its eyes to reality if it 

were to determine that there was a rea­

sonable relationship between the danger 

represented by noncitizens and the se­

vere discrimination practiced upon them 

here.17
In Mullaney v Anderson (1952) 342 US 

415, 96 L Ed 458, 72 S Ct 428, the court 

struck down a territorial fishing law 

which discriminated against nonresi­

dents, noting, inter alia, that the law's 

prescribed fee differential was not shown 

to merely compensate for an added en­

forcement burden with respect to non­

residents or for any conservation ex­

penditures which only residents paid. 

The court said that it did not mean to 

suggest that the state or territory actu­

ally has the burden of proof to establish 

the validity of a license tax, but it em­

phasized that a tax’s validity is not to be 

deemed established by the mere fact of 

its imposition.

See American Commuters Asso. v Lev­

itt (1969, CA2 NY) 405 F2d 1148, where

15. Fourteenth Amendment.

16. Article III, § 2.
17. For the category of boat in ques­

tion, the fee was $25 for residents and 
$2,500 for nonresidents.
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i the court observed that tax burdens nrc In distinguishing the M c O m d y  C m *

i not always equal as between residents and striking down undsr the prtol«£»»

and nonresidents, and that nonresidents and immunities clause of Arttde IV  of
t of N e w  York could not demand the same the Constitution legislation which die-

low fishing-license fees in that state that criminated against nonresidents m  to

N e w  York residents paid, since it would commercial shrimp-fishing rights in
I be "administratively infeasible and prob- coastal waters, the court in Toomer v

i ably impossible” to determine what a Witsell (1948) 334 U S  385, 92 L Ed 1460,

i fair share of the state’s largesse would 68 S Ct 1156, reh den 335 US 837, 93 L
e be for every one of the nonresidents Ed 389, 69 S Ct 12, relied to some extent

involved in the case. on the factual distinctions between the

e Note may be taken of Gospodonovich v two cases: the facts that the instant case

e Clements (1951, D C  La) 108 F Supp 234, involved free-swimming rather than sta-

l- app dismd 344 US 911, 97 L Ed 702, 73 S tionary species, and that coastal rather

n Ct 334, where, in striking down a com- than inland waters were involved.

5t mercial license fee scheme which And in Douglas v Seacoast Products,

II charged nonresidents substantially more inc. (1977) 431 U S  265, 52 L Ed 2d 304,

Tt than residents, the court made particu- 97 S Ct 1740, the court, construing the
9, lar note of the fact that there was noth- scope of the Enrollment and Licensing

ot ing in the record to support a conclusion Act (46 USCS §§ 251 et scq.) for suprem-

a that the cost of enforcing the fishing acy clause purposes, placed considerable

n- laws against nonresidents was greater emphasis on the migratory nature of the

nt than for residents. fish there involved.
'or The propriety of charging nonresidents Apparently the only other case in

■m more for hunting and fishing privileges which these factors were discussed was

he than residents where re idents would Edwards v Leaver (1952, D C  RI) 102 F

it otherwise bear a disproportionately high supp 698, involving the regulation of

it burden of enforcement costs was also menhaden fishing,

ea- recognized in Montana Outfitters Action Invalidating a law which prohibited

;er Group v Fish & Game Com. (1976, DC nonresident fishing during part of the

se- Mont) 417 F Supp 1005, jur noted 429 year when such fishing by residents was

em U S  1089, 51 L Ed 2d 534, 97 S Ct 1096, permitted, the court said that it did not

• but the court in that case held, on the regard as important the fact that the

US factual evidence before it, that a fee areas designated by the statute might be

urt ratio of 7.5 to 1 could not be justified on regarded as inland waters. The impor-

law any theory of cost allocation. tant fact, the court said, was that men-

es}~ ♦ haden were migratory fish. The court’s
w ’s With respect to fishing legislation, two decision was based on the privileges and

iwn closely related factors which may afreet immunities clause of Article IV and the
en- the validity of regulations which difTer- equal protection clause of the Four-

‘on- entiate between residents and nonresi- teenth Amendment,

ex- dents (or between citizens and aliens) are
aid. the 1 - of fish involved and the location ☆  Comment: Whatever impor-
1 to of the ' in question: tance the type of fish or the locale

ctu- Having leld, in McCready v Virginia may have with respect to the valid-

lish (1877) 94 US 391, 24 L Ed 248, that a ity of allegedly discriminatory fish-

em- state could prohibit citizens of other ing legislation would not necessarily

) be states from raising oysters in the tidewa- be limited to its effect on the “state

t of ter beds of a river, the Supreme Court, ownership” theory discussed in § 3,

as early as Manchester v Massachusetts supra. As illustrated by the Douglas

-ev- (1891) 139 US 240, 35 L Ed 159, 11 S Ct Case, supra, these factors may bear

lere 559, reserved judgment on the question on the application of a federal stat-

—  whether there is a liberty of fishing for ute under the supremacy clause, or

and swimming fish in navigable waters com- they might in some cases afreet a

mon to inhabitants or citizens of the determination as to whether inter-

United States. state commerce is involved within

FISHING AND HUNTING RIGHTS f  5
52 L Ed 2d 824
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the meaning of Article I, § 8, of the 
Constitution.

■fr N ote: Obviously, ’iot all free- 
swimming fish are migratory. Argu­

ably a somewhat stronger case for 
state regulation could be made in 

the case of free-swimming but non- 

migratory fish than with respect to 

migratory species.

♦
The court in the following case held 

valid an apparently discriminatory elk- 

hunting license fee system on the basis 
that the hunting in question was purely 

for sport and thus not subject to the full 

measure of constitutional protection.

Hunting for sport was distinguished 

from hunting for a livelihood in M o n ­

tana Outfitters Action Group v Fish and 

Game Com. (1976, D C  Mont) 417 F Supp 

1005, jur noted 429 U S  1089, 51 L Ed 2d 

534, 97 S Ct 1096, where the court up­

held a legislative scheme involving a 

substantial disparity in elk-hunting li­

cense fees as between residents of the 

state and nonresidents. Noting that prac­
tically all of the earlier cases invalidat­

ing discriminatory hunting and fishing 

laws had involved commercial pursuits, 

the court declared that there is no nexus 

between hunting elk for sport and any 

fundamental right such as pursuing a 

common calling. This being so, said the 

court, all that was required to sustain a 

program such as that in question under 

the privileges and immunities clause of 

Article IV and the equal protection and 

due process clauses of the Fourteenth 

Amendment was a rational basis for the 

scheme, which the court found present 

as to the scheme in question.

Hunting laws involving disparities of 

treatment with respect to aliens or non­

residents were upheld with respect to 

sport hunting in Patsone v Pennsylvania 

(1914) 232 U S  138, 58 L Ed 539, 34 S Ct

281, (aliens; statute also covered com­
mercial hunting); and Re Eberle (1899, 

CC 111) 98 F 295 (nonresidents), but the 

courts devoted no discussion to any dis­

tinction between sport and commercial 

hunting.

Co m m e n t: It may be observed 
from the cases discussed in this an­

notation that the vast majority of 
them involved commercial fishing or 

hunting, as opposed to hunting or 

fishing carried out purely for sport; 

in fact, no cases have been noted 

subsequent to Toomer v Witsell 

(1948) 334 U S  385, 92 L Ed 1460, 68 
S Ct 1156, reh den 335 US 837, 93 L 

Ed 389, 69 S Ct 12, in which courts 

have devoted any substantial discus­

sion to the problem of discrimina­

tion against aliens or nonresidents 

with respect to sport fishing rights.18 
It is probably unsafe, therefore, to 

assume that the rationale of cases 

wherein discriminatory commercial 

hunting or fishing laws were invali­

dated would apply with equal force 

to sport hunting or fishing. Such anS^ 

assumption might be particularly 

unsafe with respect to the privileges 

and immunities clause, on the basis 

that sport hunting or fishing, per­

haps unlike commercial hunting and 

fishing, may not fall within the 

scope of "privileges and immuni­

ties.” On the other hand, sport hunt- '  
ing or fishing may actually stand on 

a better footing in some respects 

than do commercial hunting and 

fishing, since frequently the former 

pose less of a threat to the state’s 

supply of natural resources.

§ 6. Powers of territorial governments 
under Federal Constitution

Actions of territorial governments of

United States Territories stand on a

18. The court in American Commuters 
Asso. v Levitt (1969, CA2 NY) 405 F2d 
1148, rejected the contention that the 
plaintiff nonresident commuters were en­
titled to obtain fishing licenses (presuma­
bly for sport) for exactly the same fee as 
that paid by residents, but in the very 
narrow context of the court's decision it 
is not clear that the court relied on the

834

apparently sporting nature of the activ­
ity in question.

Sport fishing was apparently involved 
in Re Eberle (1899, CC 111) 98 F 295, but 
the court’s decision in this pre-Toomer 
case clearly did not rest on any distinc­
tion between sport and commercial fish­
ing.
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somewhat different footing than actions 

of state governments, since the territo­

rial governments possess only those pow­

ers which Congress confers on them .16 
However, constitutional provisions are 

generally deemed applicable to incorpo­

rated Territories, whether by the Consti­

tution’s own force or by acts of Congress 

which have usually extended the Consti­

tution’s application to such Territories.20 
Accordingly, in the following case the 

Supreme Court ruled that an act of a 

territorial legislature establishing differ­

ent commercial fishing-license fees for 

residents and nonresidents was in viola­

tion of the Constitution and therefore 

invalid, notwithstanding that it was a 

Territory, not a state, which was in­

volved.
In Mullaney v Anderson (1952) 342 US 

415, 96 L Ed 458, 72 S Ct 428, the court 

held that the privileges and immunities 

clause of the Constitution was applicable 

to an act of the Alaska territorial legisla­

ture setting a $50 commercial fishing- 

license fee for nonresidents and a fee of 

only $5 for residents. The court stated 

that it had no occasion to reconsider the 

holding of Haavik v Alaska Packers 

Asso. (1924) 263 U S  510, 68 L Ed 414, 44 
S Ct 177, that it was within the power of 

Congress to relieve the Territory of some 

of the restrictions applicable to states 

with respect to fishing licenses, but it 
disagreed with the assumption of the 

Haavik court that the Organic Act of 

Alaska (48 USCS §§ 21 et scq.) had so 

relieved the Territory. The court pointed 

out that two sections of the Act had 

provided that .̂he Constitution should 

have the same force in Alaska as else­

where and that the legislative power of 

the Territory was extended to "all right­

ful subjects of legislation not inconsist­

ent with the Constitution . . The 

Court said that in light of such provi­

sions, it could not presume that Congress 

authorized the territorial legislature to 

treat citizens of states differently from 

the way states must treat citizens of 

sister states. Only the clearest expres­

sion of congressional intent could induce

such a result, the court said, adding 

that, if anything, congressional pro­

nouncements since Haavik concerning 

the very subject matter here in issue 

fortified the conclusion that Alaska was 

granted no greater power over citizens of 

other states in the regulation of fisheries 

than a state legislature would have.

N ote: In the Haavik Case, re­
ferred to in Mullaney v Anderson, 

supra, the court had upheld a simi­

lar act of the Alaska legislature 

partly on the basis that such provi­

sion was implicitly authorized by the 

Organic Act; the Haavik court, in 

fact, emphasized, "We are not here 

concerned with taxation by a state." 

While the court’s assumption as to 

congressional authorization was re­

jected in the Mullaney Case, the 

Haavik Case mrv still stand for the 

proposition that. Congress has the 

power to authorize a Territory to 

enact fishing or hunting license stat­

utes which discriminate against non­

residents. Of course, the question is 

now moot as to Alaska itself, that 

jurisdiction having attained state­

hood subsequent to the Supreme 

Court’s decision in Mullaney v An­

derson.

III. Validity of particular legislation

§ 7. Fishing laws; discrimination 

against nonresidents of state

[a] L a w  held valid

In the following decisions involving 

various types of fishing, the courts up­

held legislation which disadvantaged 

nonresidents of the state or Territory as 

against residents, rejecting challenges 

based on various provisions of the Fed­

eral Constitution.

The Commonwealth of Virginia was 

held to have the power to prohibit citi­

zens of other states from raising oysters 

in the tidewater beds of a river in Vir­

ginia, in McCready v Virginia (1877) 94 

U S  391, 24 L Ed 248. The court pro-

19. See 72 A m  Jur 2d, States, Territo­
ries, and Dependencies § 154 for discus­
sion.

20. See 72 A m  Jur 2d, States, Territo­
ries, and Dependencies § 146 for discus­
sion.
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ceeded on the theory that each state 

owns the beds of all tidewaters within its 

jurisdiction and the animal life in them 

insofar as the latter are capable of own­

ership while running, and that the citi­

zens of one state are not invested by the 

privileges and immunities clause of Arti­

cle 4 of the Constitution with any inter­

est in the common property of the citi­

zens of another state. The court deemed 

the planting of oysters in soil covered by 

water owned in common by the people of 

a state to be no different in principle 

than the planting of corn on dry land 

held in the same way, as to which the 

court thought it clear that the state 

might reserve to its citizens the exclu­

sive use of state property. The court also 

held the commerce clause not to be of­

fended by the state action in question, 

on the basis that there was no question 

of transportation or exchange of com­

modities but only of cultivation and pro­

duction.

In Haavik v Alaska Packers Asso. 

(1924) 263 US 510, 68 L Ed 414, 44 S Ct 
177, the court upheld the imposition by 

the Territory of Alaska of a $5 license 

tax for nonresident commercial fisher­

men, the view being taken that there 

was nothing in the Constitution (particu­

larly Article IV, § 2) prohibiting Con­

gress from favoring those who had ac­

quired local residence and upon whose 

efforts the future development of the 

Territory would largely depend.21
In American Commuters Asso. v Lev­

itt (1969, CA2 NY) 405 F2d 1148, the 

court held that the "novel” argument 

that there should be an undiscrimina- 

tory interrelationship between taxes and 

benefits, and that if certain challenged 

tax statutes were upheld the appellant 

nonresidents should be entitled to re­

ceive various benefits— including the

21. Even though the proposition that 
Congress could authorize a statutory pro­
vision such as that involved here may 
itself still be good law, the authority of 
the Haavik Case as to the validity of a 
scheme such as that involved therein 
has been eroded bv Mullaney v Ander­
son (1952) 342 US 415, 96 L Ed 458, 72 S 
Ct 428 (invalidating a scheme levying a 
$5 fee on resident commercial fishermen

836
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lower fishing-license fees that N e w  York 

residents paid— commensurate with such 

. ivsidents’ entitlement to them, presented 

no substantial issue under the Federal 

Constitution. The court observed that 

tax burdens were not always equal as 

between residents and nonresidents and 

that it would be administratively infeasi­

ble and probably impossible to determine 

what a fair share of Ne w York’s largesse 

would be for every one of the commuting 

nonresidents.

An early decision upholding the valid­

ity of a statute restricting the use of a 

state’s oyster beds was Corfield v Coryell 

(1823, CC Pa) F Cas No. 3230, involving 

a statute which made it unlawful for any 

person who was not at the time an ac­

tual inhabitant and resident of the state 

to gather clams, oysters, or shells in any 

of the inland or coastal waters of the 

state on board any vessel not wholly 

owned by an inhabitant and resident. 

The court held the statute not violative 

of the commerce clause, the privileges 

and immunities clause, or the provision 

of the Constitution giving the federal 

courts control over cases in admiralty, 

the court using much of the same rea­

soning later used in McCready v Vir­

ginia, supra.

For an early Seventh Circuit case 

wherein the court upheld a statute im­

posing a fishing-license fee on nonresi­

dents of the state but not on residents, 

see Re Eberle (1899, CC 111) 98 F 295, 

infra § 9[a].

Also following the "state ownership” 

rationale in upholding under the Four­

teenth Amendment a discriminatory 

fishing law is Lubetich v Pollock (1925, 

DC Wash) 6 F2d 237, where the statute 
restricted the right to fish (other tha'i 

with hook and line) to persons who were 

both citizens of the United States and

and a $50 fee on nonresidents), both 
because that case rejected the assump­
tion that Congress had actually intended 
to authorize the licensing provision 
which was actually enacted b' the 
Alaska territorial legislature, a id be­
cause the analysis of the scherr j itself 
followed a much different course in Mul­
laney from the one adopted in Faavik.
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residents "of this state or an adjoining 

state" for the preceding 12 months.

[b] Law held invalid
Relying primarily on the privileges 

and immunities clause of Article IV, but 

in some instances on other provisions, 

the courts in the following cases held 

that provisions of state fishing legisla­

tion improperly discriminated against 

nonresidents of the state and therefore 

violated the United States Constitution.

A  South Carolina statute requiring 

payment of a license fee by commercial 

shrimp fishermen of $25 for each boat 

owned by a resident and of $2,500 for 

each boat owned by a nonresident, the 

practical effect of which was to virtually 

excluda nonresidents, was held to .iolate 

the privileges and immunities clause of 

Article 4, in Toomer v Witsell (1948) 334 

U S  385, 92 L Ed 1460, 68 S Ct 1156, reh 

den 335 US 837, 93 L Ed 389, 69 S Ct 12, 

even where the difference in license fees 

was supposedly justified because it was 

based on the assumptions that (as al­

leged by the state) nonresidents used 

larger boats or different fishing methods 

than residents, that the cost of enforcing 

the laws against them was appreciably 

greater, and that the state conservation 

program for shrimp required expendi­

ture of funds beyond those collected in 

license fees. Recognizing that the privi­

leges and immunities clause, while bar­

ring discrimination against c'tizens of 

other states where there is no substan­

tial reason for the discrimination beyond 

the mere fact that they are citizens of 

other states, does not preclude disparity 

of treatment in many situations where 

there are sufficient independent reasons 

for it, the court took the position that 

the reasons relied on by the state in this 

instance did not support a remedy so 

drastic as to practically effect a total 

exclusion of nonresidents. The court ob­

served that the state was not without 

power, for example, to restrict the type 

of equipment used in its fisheries, to 

graduate license fees according to the 

size of the boats, or even to charge non­

residents a differential which would 

merely compensate the state for any 

added enforcement, burden nonresidents 

may impose or for any conservation ex­

penditures paid from taxes levied only 

upon residents.*2 It was contended, on 

the authority of McCready v Virginia 

(1877) 94 U S  391, 24 L Ed 248, that the 

present case was an exception to the 

above analysis because the state was the 

owner of the fish for the Kenefit of its 

citizens; however, the court declined to 

extend to the present situation the ratio­

nale of McCready, which case it noted 

involved oysters rather than free-swim­

ming fish and involved inland tidewaters 

rather than coastal waters. The court 

accordingly held that commercial 

shrimping in m e  marginal sea, "like 

other common callings,” was within the 

purview of the privileges and immunities 

clause of Article 4 of the Constitution.

The conclusion reached in the above 

case was reaffirmed in Kleppe v Ne w 

Mexico (1976) 426 U S  529, 49 L Ed 2d 

34, 96 S Ct 2285, reh den 429 U S  873, 50 

L Ed 2d 154, 97 S Ct 189.

In Mullaney v Anderson (1952) 342 US 

415, 96 L Ed 458, 72 S Ct 428, the court 

held that a territorial law requiring com­

mercial fishing license fees of S5 in the 

case of residents and $50 in the case of 

nonresidents violated the Constitution. 

In sustaining the attack on the statute, 

the court relied on Toomer v Witsell 

(1948) 334 US 385, 92 L Ed 1460, 68 S Ct 

1156, reh den 335 US 837, 93 L Ed 389, 

69 S Ct 12, supra, as holding that Article 

IV, § 2, would bar any state from impos­

ing the license fee here contested. The 

court emphasized that the fee differen­

tial was not designed merely to compen­

sate the state for an added enforcement 

burden with respect to nonresidents or 

for any conservation expenditures which 

only residents paid. The plaintiffs’ bur­

den to establish the unconstitutionality 

of the statute was held to have been met 

since their attempts to elicit, by inter­

rogatories and cross-examination, the 

facts as to higher enforcement costs had 

been without avail and because they had

22. The court also thought it worthy of 
note that the statute imposed no limita­

tion on the number of resident boats 
which might be licensed.
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negatived other possible bases for the 

discrimination raised by the pleadings.23

See Douglas v Seacoast Products, Inc. 

(1977) 431 U S  265, 52 L Ed 2d 304, 97 S 

Ct 1740, infra § 8, where a legislative 

scheme involving discrimination as to 

commercial fishing rights with respect to 

both nonresidents and aliens was invali­

dated.

Relying heavily on Toomer v Witsell 

(1948) 334 U S  385, 92 L Ed 1460, 68 S Ct 

1156, reh den 335 U S  837, 93 L Ed 389, 

69 S Ct 12, supra, the court in Russo v 

Reed (1950, D C  Me) 93 F Supp 554, held 

that a statute which allowed commercial 

fishing in the maritime belt by 3-year 

residents of the state year-round, but 

prohibited such fishing during the sum­
mer on the part of persons who had not 

been Maine residents for 3 years, to be 

in violation of the privileges and immu­

nities clause of Article IV of the Consti­

tution. The effect of the statutory 

scheme was, in effect, to exclude non-3- 

year residents altogether from fishing for 
certain species since these were only 

available in the summer months. The 

court held that the fact that the statute 

was expressed in terms of "residence” 

rather than "citizenship” was not deter­

minative under the privileges and immu­

nities clause, relying on dicta in Toomer 

v Witsell to the effect that such an argu­

ment would be without force. In addition 

to rejecting several of the same conten­

tions which were unsuccessful in Toomer 

v Witsell, the court took the view that 

the statute in question was not a conser­

vation measure, and noted that there 

was nothing in the record to indicate 

that nonresident commercial fishermen 

constituted a local evil of some sort 

when pursuing their occupation in the 

maritime belt during the period of the 

year in question.

Where a careful consideration of the 

record failed to disclose to the court any 
adequate explanation for the discrimina­

tion worked against nonresidents by a 

statute prohibiting them from fishing for 

menhaden while permitting residents to 

do so during a certain portion of the

23. The court also rejected the conten­
tion that the constitutional limitations 
laid down in Toomer v Witsell were not
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year, it was held in Edwards v Leaver 

(1952, DC RI) 102 F Supp 698, that the 

statute violated the privileges and im­

munities clause of Article IV (with re­

spect to the individual plaintiff's) and the 

equal protection clause of the Four­

teenth Amendment (with respect to the 

corporate plaintiffs). The court noted 

that there was no evidence that any 

local evils caused by nonresidents would 

be eliminated by the statute, and that 

there could be no question of the neces­

sity of preserving the food supply since 

menhaden are not food fish. The court 

stated that the evidence refuted the con­

tention that the statute was validly 

aimed at preserving true game fish 

which would otherwise be caught in the 

menhaden fishermen’s nets, observing 

that no restrictions were placed on the 

number of licenses which might be is­

sued to Rhode Island residents and that 

in any event testimony in the case indi­

cated that the amount of game fish 

caught in menhaden nets was usually 

negligible. In view of "the discriminatory 
character" of the statute, the court did 

not regard as important the fact that the 

area designated by the statute might be 

regarded as inland waters; the important 

fact, in the court’s view, was that men­

haden are migratory fish.

■fr Note: The court in the Edwards 
Case applied no separate analyses as 

between the privileges and immuni­

ties and equal protection clauses, 

except to indicate that the corporate 

plaintiffs were clearly not citizens 

within the meaning of the former, 

but were "persons” within the 

meaning of the latter (citing Gros- 

jean v American Press Co. (1936)

297 U S  233, 80 L Ed 660, 56 S Ct 

444).

In Steed v Dodgen (1949, CA5 Tex) 85 

F Supp 956, the court invalidated a 

Texas statute which imposed on a non­

resident commercial fisherman an an­

nual license tax of $200 and upon a 

"nonresident commercial fishing boat" 

an annual tax of $2,500, while requiring

applicable because Alaska was a terri­
tory and not a state; as to this point, see 
§ 6, supra.
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a resident commercial fisherman to pay 

a license tax of only $3 and a fee of no 

more than $15 for his boat. In holding 

this scheme violative of Article IV, § 2, 

of the Constitution, the court deemed it 

sufficient to observe that the facts of the 

case were in al! material respects sub­

stantially the same as those involved in 

Toomer v Witsell (1948) 334 US 385, 92 

L Ed 1460, 68 S Ct 1156, reh den 335 US 

837, 93 L Ed 389, 69 S Ct 12, and that 

the instant case therefore controlled that 

decision.

The court held in Gospodonovich v 

Clements (1951, D C  La) 108 F Supp 234, 

app dismd 344 U S  911, 97 L Ed 702, 73 S 

Ct 334, that certain Louisiana statutes, 

insofar as they undertook to regulate 

and govern nonresident fishermen and 

fishing vessels owned by nonresidents, 

were violative of Article IV, § 2, of the 

Constitution. The statutes in question 

(applicable to both inland and coastal 

waters), at least as enforced, did not 

permit the licensing of fishing boats 

owned by nonresidents,24 while allowing 

the licensing and use of boats owned by 

citizen-residents on the payment of small 

fees; the laws also allowed residents to 

fish commercially on the payment of fees 

for themselves ranging to no more than 

$25 while requiring nonresidents to pay 

a fee of $200. According to the court, the 

evidence disclosed that resident and non­

resident fishermen used substantially 

the same means and methods and that 

there was no real distinction between 

the fishing vessels owned and operated 

by residents and those operated by non­

residents; the court noted particularly 

that there was nothing in the record to 

support a conclusion that the cost of 
enforcing the laws against nonresidents 

was greater. It was clear, said the court, 

that the distinction between the two sets 

of licensing requirements was based 

solely upon citizenship. They were not 
conservation measures, declared the 

court, but were intended to exclude non­
residents from pursuing a common call­

ing of citizens of states bordering on the 

Gulf of Mexico. The court noted that the

24. An exception was made, with re­
spect to certain categories of boats, for 
boats owned by residents of states which

statutes placed no limitation on the 

number of resident fishermen or resident 

fishing boats which might be licensed, 
and that apparently the supply of at 

least shrimp bore no relationship to the 

number of vessels harvesting the crop, 

provided that the fishing methods used 

were properly supervised. In these cir­

cumstances, the court deemed the case 

to be clearly within the holdings of 

Toomer v Witsell (1948) 334 U S  385, 92 

L Ed 1460, 68 S Ct 1156, reh den 335 US 

837, 93 L Ed 389, 69 S Ct 12.

A  law which granted state authorities 

power to prohibit, on a temporary basis, 

salmon fishing by nonresidents was held 

to be in violation of both the commerce 

clause and the privileges and immunities 

clause of Article IV of the Constitution, 

in Brown v Anderson (1962, D C  Alaska) 
202 F Supp 96. The statute recited that 

while the state was forbidden from creat­

ing an economic advantage for its resi­

dents under normal circumstances, it 

had both a practical and moral responsi­

bility to provide for its citizens in situa­

tions where economic competition would 
create community destitution. The stat­

ute therefore gave authorities the power 

to establish, for each salmon registration 

area or district, an optimum number for 

the total run of salmon within that dis­

trict, and to prohibit nonresident fishing 

whenever the authorities should deter­

mine that the yearly run would be less 

than the optimum number and that un­

der anticipated conditions resident fish­

ermen would not catch sufficient fish to 

sustain themselves. The fishermen li­

censed were about one-third residents 

and two-thirds nonresidents of the state; 

they fished side by side in the same 

manner without distinction as to method 

or technique. In the court’s view, the law 

frankly discriminated against nonresi­

dents upon the happening of certain 

events and there was no reasonable dif­

ferentiation to take the situation outside 

the rationale of Toomer v Witsell (1948) 

334 U S  385, 92 L F^ 1460, 68 S Ct 1156, 

reh den 335 U S  837, 93 L Ed 389, 69 S 

Ct 12. It was contended that the statute

had a reciprocal agreement with Louisi­
ana.
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was a reasonable regulation of fishing 

and provided a means to prevent or 

alleviate the possible destitution of the 

residents of the state, but the court held 

that this rationale was insufficient to 

save the statute. Stating that any dis­

crimination must be reasonable to be 

sustained, che court found nothing that 

would in any way justify the application 

of the prohibition to nonresidents and 

not to residents, and it therefore con­

cluded that the privileges and immuni­

ties clause was violated. As to the com­
merce clause, the court noted that while 

fishing itself may be a local activity, it is 

only one step in the whole process re­

sulting in the shipment of the finished 

canned product. In the court’s opinion, 

the statute’s provisions did place a bur­

den on the movement in interstate com­

merce of the nonresident fishermen.

§ 8. —Aliens
In the following decisions involving 

fishing legislation placing restrictions on 

commercial fishing by aliens, it was held 

that such provisions infringed the 
United States Constitution.

Reversing a state court’s judgment dis­

missing a petition for a writ of manda­

mus to compel issuance of a commercial 

fisherman’s license to the petitioner, the 

Supreme Court in Takahushi v Fish &  

Game Com. (1948) 334 U S  410, 92 L Ed 

1478, 68 S Ct 1138, held that a Califor­

nia statute forbidding the issuance of 

commercial fishing licenses to aliens in­

eligible for citizenship violated the 

United States Constitution. The court 

observed that the case would appear to 

be controlled by Truax v Raich (1915) 

239 U S  33, 60 L Ed 131, 36 S Ct 7, which 

decision embraced the general proposi­

tion that an alien legally admitted to the 

country has the right to work for a 

living in the common occupations of the 

community, unless (said the Takahashi 

court) California could show that the 

legislation here in question was neces­

sary to protect special interests either of 

the state or of its citizens as such. The 

court rejected the state’s contention that 

the statute’s prohibition was based on a 

reasonable classification in that the state

304, supra

merely followed the Federal Govern­

ment’s lead in adopting that classifica­

tion from the naturalization laws. Point­

ing out that the Federal Government 

has broad constitutional powers over im­

migration and naturalization, but that 

the states were granted no such powers 

under the Constitution, the court said 

that this demonstrated the tenuousness 

of the state’s claim that it had power to 

single out and ban its lawful alien inhab­

itants from following a vocation simply 

because Congress had put some such 

groups in special classifications in the 

exercise of its broad and wholly distin­

guishable powers over immigration and 

naturalization. The court was also un­

able to find sufficient "special public in­

terest” for the legislation in the sup­

posed collective public ownership of fish 

swimming within the 3-mile limit. 

Agreeing with earlier case law that "to 

put the claim of the State upon title is to 

lean upon a slender reed,’’*8 the court 

was of the view that to whatever extent 

the fish in the 3-mile limit off California 

might be "capable of ownership” by the 

state, such "ownership” was inadequate 

to justify the exclusion of lawfully resi­

dent aliens from making a living by 

fishing in the ocean, while permitting all 

others to do so. The court also rejected 

the argument that the statute should be 

upheld on the authority of cases sustain­

ing state laws barring aliens ineligible 

from citizenship from land ownership, 

pointing out that such cases rested solely 

upon the power of states to control the 

devolution and ownership of land within 

.heir borders, a power long exercised 

and supported on reasons peculiar to 

real property.

•fr Co m m e n t : The court in the 

Takahashi case did not explicitly 

state what provision(s) of the Fed­

eral Constitution it deemed to have 

been violated by the legislation in 

question, but to judge from the cases 

cited in the cou t’s opinion, it was 

apparently rely:, .g primarily on the 

Fourteenth Amendment— either on

25. See Missouri v Holland (1920) 252 
U S  416, 64 L Ed 641, 40 S Ct 382, 11 
A L R  984.
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the equal protection clause alone or 

on that clause in combination with 

the due process clause. Compare 

Toomer v Witsell (1948) 334 U S  385, 

92 L Ed 1460, 68 S Ct 1156, reh den 

335 U S  837, 93 L Ed 389, 69 S Ct 12, 

decided the same day, where (in a 

case involving discriminalion 

against United States citizens who 

were nonresidents of the jurisdiction 

in question), in an opinion written 

by another Justice, the court relied 

on the privileges and immunities 

clause of Article IV in overturning 

the disputed legislation, and ex­

pressly disclaimed any reliance on 

the equal protection clause.

Virginia statutes which prohibited 

commercial fishing by aliens or by corpo­

rations controlled by aliens in the state’s 

waters, and which also restricted menha­

den fishing by nonresidents to certain 

waters, were struck down as violative of 

the supremacy clause of the Constitution 

(Article VI), in Douglas v Seacoast Prod­

ucts, Inc. (1977) 431 U S  265, 52 L Ed 2d 

304, 97 S Ct 1740, because in the court’s 

view the state laws were pre-empted by 

federal enrollment and licensing laws for 
fishing vessels. The court acknowledged 

that pre-emption should not be found 

unless it was the clear and manifest 

purpose of Congress, but it found such 

intent in what it deemed Congress’ tacit 

ratification of the courts’ construction of 

the Enrollment and Licensing Act of 

1793 (46 USCS §§ 251 et seq.). The court 

discussed and relied heavily on Gibbons 

v Ogden (1824) 22 U S  1, 6 L Ed 23, 

where discriminatory state regulation of 

shipping was invalidated as to vessels 

federally licensed to engage in the coast­

ing trade. In Gibbons, Chief Justice Mar­

shall interpreted the Act, and particu­

larly the section governing the granting 

of licenses,2® as implying, unequivocally, 

a legislative authority to licensed vessels 

to carry on the trade in question, and 

not as merely conferring a national

26. 46 USCS § 263 mandates that the 
license is to provide that "license is 
hereby granted for the . . . [vessel] to be 
employed in carrying on the . . . [trade] 
for one year from the date hereof. .

27. The court noted, inter alia, that

character upon the ship. In the instant 

case the Commonwealth of Virginia ar­

gued that the challenged statutes in no 

way interfered with navigation of the 

vessels in question and that thus Gib­

bons was distinguishable; the court disa­

greed, emphasizing Chief Justice Mar­

shall’s language that a license transfers 

to the grantee all the right which the 

grantor can transfer, to do whatever is 

within the terms of the license, the court 

also noting that it was now established 

that Congress has the power to regulate 

the taking of fish from state waters. The 

court observed that while the Gibbons 

construction of the Act had received crit­

icism, Congress had repeatedly re-en­

acted the statute in substantially the 

same form while undoubtedly fully 

aware of a case as renowned as Gibbons. 

The court also rejected the contention 

that the Submerged Lands Act (43 USCS 

§§ 1301 et seq.) effectively repealed the 

traditional understanding of the effect of 

the Licensing Act. While the Submerged 

Lands Act did give states "ownership” 

and control over natural resources 

within state territorial jurisdiction, it 

also reserved to the United States all 

constitutional powers of regulation for 

purposes of commerce. The court also 

considered its decision io be supported 

by the policy against Balkanization of 

interstate commercial activity which the 

Constitution was intended to prevent, 

but which would likely result if each 

state could prevent fishermen from fol­

lowing migrating menhaden (for exam­

ple) across state 'mes. The court con­

cluded that while the states were not 

prevented from imposing reasonable, 

nondiscriminatory conservation mea­

sures otherwise within their police 

power, Virginia had failed to do so 

here.27

O bservation: Although pre­

sumably the Enrollment and Licens­

ing Act would have been just as

while the Commonwealth claimed the 
statute to be a conservation measure, it 
made no restriction whatever on the 
quantity of menhaden which could be 
caught by Virginia residents.
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applicable in at least some of the 

earlier commercial fishing cases (dis­

cussed infra and in § 7, supra) as it 

was held to be in the Douglas Case, 

that case was apparently the first 

within the present scope of this an­

notation in which the Act’s pre-emp­

tive effect under the supremacy 

clause was discussed.

Apparently the earliest decision invali­

dating a provision of state law which 

involved discrimination against aliens 

was Re Ah Chong (1880, CC Cal) 2 F 733, 

where, pursuant to an article of the 

state constitution headed "Chinese,” the 

legislature passed a statute prohibiting 

"aliens incapable of becoming electors of 

this state” from fishing in state waters. 

Conceding, under the existing authority 

of McCready v Virginia (1877) 94 US 

391, 24 L Ed 248, and other cases, that 

the state could exclude all aliens from 
fishing in its waters, the court said that 

to subject Chinese to imprisonment 

while aliens of all European nations un­

der the same circumstances were exempt 

from any punishment whatever was to 

deny the former the equal protection of 

the laws guaranteed by the Fourteenth 

Amendment. It was also obvious, in the 

court’s view, that the statute was not 

passed in pursuance of any public policy 

relating to the fisheries of the state, but 

was employed simply as a means of car­

rying out a policy of excluding the Chi­

nese from the state. Further, the court 

noted that since the statute was actually 

couched in terms of aliens "incapable of 

becoming electors,” it also would irra­

tionally exclude many other groups from 

fishing rights— such as all alien women 

(including European), since women were 

ineligible (at that time) to vote in Cali­

fornia.

♦
A  statute restricting the right to fish 

(other than with hook and line) to per­

sons who were both citizens of the 

United States and residents "of this 

state or an adjoining state” for the pre­

ceding 12 months was upheld in Lube- 

tich v Pollock (1925, D C  Wash) 6 F2d 

237, the court relying on the "state own­

ership” theory discussed in § 3, supra.

§ 9. Hunting laws; discrimination 

against nonresidents of state

[a] Law held valid
In the following cases in which various 

state legislatures imposed higher hunt­

ing license fees for nonresidents of the 

state than for residents, the courts held 

that such enactments did not violate 

either the privileges and immunities 

clause of Article IV of the Constitution 

or the Fourteenth Amendment.

An early case, wherein the court up­

held a statutory scheme imposing hunt­

ing and fishing license fees for nonresi­

dents ($10) but none for residents, was 

Re Eberle (1899, CC 111) 98 F 295. The 

court, citing Geer v Connecticut (1896) 

161 US 519, 40 L Ed 793, 16 S Ct 600, 

rested its decision on what it called the 

sovereign ownership of animals ferae 

naturae and the police power of the 

state to preserve for its people a valua­

ble food supply. The court upheld the 

conviction of a nonresident individual 
who was hunting on premises belonging 

to a hunting club and corporation of 

which he was a member and stock­

holder; the court reserved the question 

whether a nonresident landowner would 

be relieved from the provision of the 

statute in question when shooting wild 

game on his own premises.

Distinguishing hunting for sport from 

hunting for a livelihood, the court in 

Montana Outfitters Action Group v Fish 

&  Game Com. (1976, D C  Mont) 417 F 

Supp 1005, jur noted 429 US 1089, 51 L 

Ed 2d 534, 97 S Ct 1096, held that a 

statute imposing a much higher elk- 

hunting fee for nonresidents than for 

residents was valid as a conservation 

measure. The court said preliminarily 

that elk are not hunted commercially 

but are much sought after for their tro­

phy value, that elks do not really mi­

grate,23 and that there were many more

28. According to the court, "The move­
ment of the elk is more a drifting than a 
true migration.” The point was appar­
ently made for the purpose of distin-
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nonresident than resident elk hunters. 

Agreeing with those challenging the 

statute that the nonresident-resident fee 

ratio29 could not be justified on a relat've 

cost allocation basis, the court neverth *- 

less said that there must be some restric­

tion on the number of ind!viduals who 

could hunt elk since there were "not 

enough elk to go around." Th ’ court said 

that a scheme based on a pure lottery 

would be discrimination-free, but that a 

legislature might with some rationality 

conclude that such a lottery open to all 

potential elk hunters in the United 

States might (given the small percentage 

of those licensed who would be Montana 

residents) destroy the political motiva­

tion to Montana citizens to underwrite 

the elk management program without 

which the species would disappear. 

There being, in the court’s view, no 

nexus between hunting elk for sport and 

any fundamental right (such as pursuing 

a common calling), such a rational basis 

was all that was required to sustain the 

program under the privileges and immu­

nities clause of Article IV and the equal 

protection and due process clauses of the 

Fourteenth Amendment, the court said.

■fr N ote: Although the case actu­

ally involved a prohibition of the 

transportation outside the state (hy 

anyone) of game birds killed within 

the state— rather than the actual 

killing of the birds— note may be 

taken of Geer v Connecticut (1896) 

161 U S  519, 40 L Ed 793, 16 S Ct 

600, where the court acknowledged 

that the purpose of the law was to 

restrict the use of game to the peo­

ple of the state. In that decision, 

which involved only the commerce 

clause, the court concluded that the 

police power of the state to preserve 

game birds as a valuable food supply 

for the people of the state justified 

the regulation in question, even if 

interstate commerce might be re­

motely and indirectly affected 

thereby.

District Court said were concerned with 
migrating fish and birds.
29. 28.2 to 1, in effect, for a license to

[b] Law held invalid
In the following cases, the courts held 

that state statutes discriminating 

against nonresidents of the state with 

respect to alligator-trapping rights were 

violative of the equal protection clause of 

the Fourteenth Amendment, at least as 

applied to a nonresident landowner who 

wished to employ persons to hunt game 

on his lands.

In Pavel v Pattison (1938, D C  La) 24 F 

Supp 915, the court invalidated, with 

respect to a nonresident Louisiana land­

owner who wished to trap alligators on 

his own land, a Louisiana law which 

denied the right to trap to anyone who 

had not resided within the state for at 

least one year. With respect to this stat­

ute, the court said that if the state could 

deny trapping privileges except to those 

who had resided in the state for one 

year, it could also make the term 10 or 

20 years. Conceding that a state might, 

under proper conditions, confine the tak­

ing of fish and game to its own citizens, 

the court said that in the instant case no 

justification for the statute’s previsions 

was proffered except that it was fair to 

exclude nonresidents, who were not tax­

payers and thus did not contribute to the 

enforcement of the state’s game laws; 

however, the court pointed out that the 

nonresident’s land was subject to taxa­

tion like anyone else’s. The court con­

cluded that the statutory provision in 

question violated the equal protection 

clause of the Fourteenth Amendment in 

denying the landowner the right to use 

his property on the same footing with 

other landowners residing in the state. 

Where, after the decision in Pavel v 

Pattison, supra, the state legislature had 

amended its statute to permit nonresi­

dents to obtain trapping licenses on the 

payment of a $200 fee and the posting of 

a $300 deposit (whereas for residents the 

fee was only $2 and there was no deposit 

requirement), the court held, in Pavel v 

Richard (1938, DC La) 28 F Supp 992, 

without elaboration, that this statute 

also denied the landowner and his em-

hunt elk alone, and 7.5 to 1 for a license 
to hunt elk and other specified animals.

843



§9[b] DOUGLAS v SEACOAST PRODUCTS, INC.
Reported p 304, supra

ployees or lessees equal protection of the 
law.

§ 10. —Aliens
In the following case, the Supreme 

Court held constitutional and valid a 

state statute prohibiting the killing of 

any wild bird or animal by an unnatu­

ralized foreign-born resident, except in 

defense of person or property, and "to 

that end” making it unlawful for any 

such person to own or possess a shotgun 

or rifle.

Affirming the defendant alien’s convic­

tion for violation of a state statute pro­

hibiting the killing of any wild bird or 

animal by any unnaturalized foreign- 

born resident, except in defense of per­

son or property, and "to that end” mak­

ing it unlawful for any such person to 

own or be possessed of a shotgun or rifle, 

the Supreme Court in Patsone v Penn­

sylvania (1914) 232 U S  138, 58 L Ed 539, 

34 S Ct 281, rejected the defendant’s 

contention that the statute was contrary 

to the Fourteenth Amendment to the 

Federal Constitution because it unjustifi­

ably deprived aliens of property and de­

nied to them the equal protection of the 

laws. The court said that the legislative 

assumption that unnaturalized foreign- 

born residents were peculiarly a source 

of danger to wildlife, which the state 

sought to protect by the statute, was not 

so unwarranted as to invalidate the stat­

ute under the Fourteenth Amend'nert. 

The court explained that a state may 

classify with reference to the evil to be 

prevented, and that if the class discrimi­

nated against is or reasonably may be 

considered to define those from whom 

the evil mainly is to be feared, it may 

properly be singled out. In the court’s

view, the question was one of local expe­

rience on which the court should be very 

hesitant to declare that the state legisla­
ture was wrong.

O bservation: In declining to 

apply the rationale of the Patsone 

case to a case involving licensing 

requirements for shrimp fishing in 

coastal waters, the court in Toomer 
v Witsell (1948) 334 U S  385, 92 L Ed 

1460, 68 S Ct 1156, reh den 335 US 

837, 93 L Ed 389, 69 S Ct 12, empha­

sized that in Patsone the theory of 

the case was that there was a sub­

stantial reason for the discrimina­

tion beyond the mere fact of alien­

age.

And in Anderson v Smith (1934, CA9 

Alaska) 71 F2d 493, the court said that 

while states have no right to discrimi­

nate between their own citizens and 

those of other states in the transaction 

of business within the state’s borders, 

they do have the right to exact higher 

license fees from nonresidents than from 

residents for the privilege of hunting 

game within the borders of the state, 
citing Geer v Connecticut (1896) 161 U S  

519, 40 L Ed 793, 16 S Ct 600.

■ft O bservation: The continued 

validity of the proposition stated in 

the above case is now somewhat 

doubtful, in view of later cases such 

as Toomer v Witsell (194S) 334 U S  

385, 92 L Ed 1460, 68 S Ct 1156, reh 
den 335 US 837, 93 L Ed 389, 69 S 

Ct 12, although Toomer dealt with 

commercial fishing rather than 

hunting. It appears that somewhat 

higher fees may be justified for non­

residents in some circumstances, 

however; see § 5, supra.
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L A T E R  C A S E  S E R V IC E

Supplem enting the A nnotations 

52 L Ed 2d 779-798 52 L Ed 2d 824-844
§ 1. I n t r o d u c t io n

[b] R e la te d  m a t te r s  
Im plication  o f p riv a te  r ig h t o f action  from  

provision of U n ited  S ta te s  constitu tion— fed­
era l cases. 64 L E d 2d 872.

R elie f u n d e r F ed eral Civil R ights A cts to 
s ta te  p riso n ers c rm p la in in g  of in te rferen ce  
w ith  access to courts . 23 ALR Fed 6.

A u th o rity  of U n ited  S ta tes  D istrict C ourt, 
u n d e r 28 USCS § 1651(a), to  enjoin, su a  
sponte , a  p a r ty  from  filing fu rth e r p a p ers  in 
su p p o rt of frivolous claim , 53 ALR Fed 651. 
A u to -C ite S : A ny case c ita tion  herein  c an  be 

checked for form , p a ra lle l references, la te r  
h is to ry  and  an n o ta tio n  references th ro u g h  
th e  Auto-Cite co m p u te r research  system .

§ 3. P r i s o n e r s ’ r i g h t  o f  a c c e s s  to  c o u r ts :

[a] G e n e ra l ly
S ta te  c rea te s  p ro tected  liberty  in te re s t  for 

p riso n er by p lacing  su b stan tiv e  lim ita tio n s on 
official d iscretion  an d  in m ate  m ust show  th a t  
particu la rized  s ta n d a rd  o r c rite ria  gu ides 
s ta te ’s decisionm akers; if  decisionm aker is no t 
req u ired  to base h is decision on objective an d  
defined c r ite r ia  b u t instead  can deny  re­
quested  re lie f  for an y  constitu tionally  p e rm is­
sible reason o r for no reason a t  all, s ta te  h as 
not c rea ted  co n stitu tio n a lly  protected lib e rty  
in te re s t. O lim  v W akinekona (1983, US) 75 L 
Ed 2d 813, 103 S C t  1741.

[b] D u e  p ro c e s s  b a s is
T ran s fe r  of p riso n er from sta te  p rison  in 

H aw aii to  one in C alifo rn ia  does not im p lica te  
liberty  in te re s t w ith in  m eaning  of due process 
c lause  o f F o u rteen th  A m endm ent, s ince  (1) 
in te rs ta te  prison tra n s fe r  does not dep riv e  
in m a te  of an y  lib e rty  in te res t pro tected  by 
due process c lause  in and of itself, a n d  (2) 
H aw aii's  prison regu la tions place no su b s ta n ­
tive lim ita tio n s on official discretion an d  th u s  
c rea te  no lib e rty  in te re s t en titled  to p ro tec ­
tion u n d e r due process clause w here p rison  
a d m in is tra to r 's  d iscretion  to  tran sfe r  in m a te  
is com plete ly  u n fe tte red  un d er s ta te  law . 
Olim  v W akinekona (1983, US) 75 L Ed 2d 
813, 103 S C t 1741.

§ 1. I n t r o d u c t io n
[b] R e la te d  m a t te r s  

Federal pre-em ption  of s ta te  a u th o rity  over 
dom estic  re la tio n s— federal cases. 70 L Ed 2d 
895.

S ta te  reg u la tio n  of land  ow nersh ip  by alien 
co rpora tion . 21 A L R 4th  1329.

W olcher, Sovereign Im m u n ity  an d  th e  Su­
p rem acy  C lause: D am ages A gainst S ta tes in 
T h e ir  Ow n C ourts for C o n stitu tio n a l Viola­
tions. 69 C a lif L Rev 189, M arch , 1981. 
A u to -C ite ? : A ny case c ita tio n  he re in  can be 

checked for form , p a ralle l references, la te r 
h is to ry  an d  an n o ta tio n  re ferences through 
th e  Auto-C ite co m puter re sea rch  system .

§4 . C o n s t i tu t io n a l  b a s e s  f o r  a d ju d ic a t io n  
o f  c la im s  o f  d is c r im in a t io n  

F or purposes o f equal p ro tec tion  clause of 
F o u rte en th  A m endm ent, th e re  is irra tio n a lity  
in differences s ta te  leg is la tu re  d raw s in costs 
o f its  e lk  h u n tin g  licenses betw een resident 
and  n o n res id en t h u n te rs , w here  legislative 
choice (1) is econom ic m eans n o t unreasonab ly  
re la ted  to  p reserv a tio n  of fin ite  resource  and 
su b s ta n tia l  reg u la to ry  in te re s t o f  s ta te , and 
(2) serves to lim it n u m b er o f  hun ter-days in 
s ta te ’s e lk  coun try . B aldw in v  F ish  & Game 
Com., 436 US 371, 56 L Ed 2d 354, 98 S Ct 
1852.

See H ughes v O klahom a, 441 U S 322, 60 L 
Ed 2d 250, 99 S C t 1727, on rem an d  (Okla 
C rim ) 595 P2d 1349, §§ 5, 7[b],

S ta te  s ta tu te  a tte m p tin g  to  deny nonresi­
d e n ts  r ig h t to  com m ercially  h a rv es t blue 
c rab s in V irg in ia  w a te rs  v io la ted  Privileges 
and  Im m u n itie s  C lause. T an g ie r  Sound W a­
te rm e n ’s Assoc, v Douglas (1982, ED Va) 541 
F  Supp 1287.

§ 5. F a c to r s  a f fe c tin g  v a lid i ty  o f  c h a l­
le n g e d  le g is la tio n  

W ith reg ard  to  challenges u n d e r th e  com­
m erce c lause  o f th e  U n ited  S ta te s  C onstitu­
tion  (A rt 1, §8 , cl 3) to  a  s ta te ’s sta tu to ry  
reg u la tio n  of ex p o rts  of n a tu ra l  resources, 
includ ing  wild a n im a ls  and  fish, th e  ru le is 
th a t  w h ere  th e  s ta tu te  reg u la tes  evenhnnd- 
edly  to effectuate a  leg itim a te  local public 
in te res t, an d  its effects on in te rs ta te  com­
m erce a re  only inc id en ta l, th e  s ta tu te  will be

15
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upheld  u n less th e  burden  im posed on such  
com m erce is c learly  excessive in re la tio n  to 
th e  p u ta tiv e  local benefits, and  i f  a  leg itim a te  
local purpose is found, th e  question  becom es 
one of degree, th e  ex ten t of th e  b u rd en  th a t  
w ill be to le ra ted  being dependent on th e  n a ­
tu re  o f th e  local in te re s t involved, and  on 
w h e th e r i t  could be prom oted as w ell w ith  a  
lesse r im p ac t on in te rs ta te  activ ities.

H ughes v O klahom a, 441 US 322, 60 L Ed 
2d 250, 99 S  C t 1727, on rem and (O kla Crim) 
595 P2d 1349.

§ 7 . F is h in g  law s; d is c r im in a t io n  a g a in s t  
n o n re s id e n ts  o f  s ta te

[b] L aw  h e ld  in v a l id
A s ta te  law  p roh ib iting  th e  tran sp o rtin g  or 

sh ipp ing  for sa le  outside  th e  s ta te  o f m innow s 
w hich a re  seined o r procured w ith in  th e  
s ta te ’s w a te rs  v io lates th e  com m erce c lause o f 
th e  U n ited  S ta tes  C onstitu tion  (A rt I, §8 , cl 
3), since such  law  on its face d isc rim in ates  
ag a in s t in te rs ta te  comm erce, an d  does no t 
re p re se n t th e  least d iscrim inato ry  a lte rn a tiv e  
o f  th e  s ta te  to prom ote any  leg itim a te  local 
purpose in  m ain ta in in g  th e  ecological balance 
in  s ta te  w aters.

H ughes v O klahom a, 441 US 332, 60 L Ed 
2d 250, 99 S C t 1727, on rem and  (O kla Crim ) 
595 P2d 1349.

O rd inance, w hich required  one y e a r  o f resi­
dency in  to '.. ', as condition to ob ta in in g  of 
shellfish  >'.cense, had  sufficient im pact on 
r ig h t to ..ravel to trig g er s tr ic t sc ru tin y  s ta n ­
d a rd  o f equal protection  review, an d  o rd i­
n ance  was u nconstitu tiona l w here  to w n ’s con­
se rv atio n  in te res t, w hile  im p o rtan t, w as not 
sufficiently  com pelling to overcom e s tr ic t  sc ru ­
tin y  s tan d ard ; court noted th a t, even if  con­
se rv a tio n  in te res ts  w ere "com pelling ," d u ra ­
tio n a l residency req u irem en t w ould still be 
u n co n stitu tio n a l if  tow n could achieve its  con­
se rv atio n  goals by em ploying a lte rn a tiv e  m ea­
su re s  th a t  would cause little  o r no  in te rfe r­
ence  w ith  co n stitu tiona lly  pro tected  activ ity . 
H assan  v E ast H am pton  (1980, ED NY) 500 F  
Su p p  1034.

See T an g ie r Sound W aterm en’s Assoc, v 
Douglas (1982, ED Va) 541 F Supp 1287, § 4.

§ 9. H u n t in g  law s; d is c r im in a t io n  a g a in s t  
n o n r e s id e n ts  o f  s ta te

[a] L aw  h e ld  v a lid
N e ith e r s ta tu to ry  req u irem en t o f s ta te  th a t  

n onresiden t, b u t no t residen t h u n te rs , p u r­
chase  com bination  recreational h u n tin g  licen­
ses in o rd e r to be able to obtain  sing le  elk, 
n o r req u irem en t th a t  n onresiden t h u n te rs  
pay m uch h ig h er license fees v io la tes equal 
p ro tection , since s ta te  has no d u ty  u n d e r 
F o u rte en th  A m endm ent to have its  licensing 
s tru c tu re  p a ra lle l o r identical for bo th  resi­

d en ts  and  n o nresiden ts, o r to  ju stify  to penny sur
every  cost d ifferen tia l i t  im poses in purely bel
recreatio n al, noncom m ercial, nonlivelihood noi
se ttin g ; ra tio n a lity  is s tan d ard , and w here gio
constitu tio n a l req u irem en ts  have  been m et, ci»
pro tection  o f w ildlife o f s ta te  is peculiarly  get
w ith in  its police power, an d  s ta te  has g rea t a n
la titu d e  in d e te rm in in g  w h a t m eans a re  ap- va!
p ro p ria te  for its  p ro tection . Baldw in v Fish & O f
G am e Com., 436 US 371, 56 L Ed 2d 354, 98 S 
C t 1852. § £

S ta te ’s s ta tu to ry  provisions im posing h igher 
h u n tin g  license fees for n o n resid en ts th an  for 
resid en ts  do no t v io la te  p riv ileges and immu- u r
n itie s  c lause  o f Federal C onstitu tion  (Article nd
1 / ,  § 2 , cl 1) o r  F o u rte en th  A m endm ent. T erk  7.0
v Gordon, 436 US 850, 56 L Ed 2d 751, 98 S so
Ct 3063. nr

e r

52 L Ed 2d 863-877 5
N ew  Sections and Subsections Added:

cc
§ 13. P a r k in g  r e s t r ic t io n s  a i

-----------------------------------------------------  P1
oi

§ 1. I n t r o d u c t io n  w
[b] R e la te d  m a t te r s  ci

S uprem e c o u rt’s views as to w hat consti- a
tu fes  " tak in g ,"  w ith in  m ean in g  of F ifth  tl
A m en d m en t's  com m and th a t  p riv a te  property  h
not be tak en  for public use  w ithou t ju s t  com- o
pensation . 57 L  Ed 2d 1254. si

V alid ity  o f  o rd inance  re s tr ic tin g  num ber of s'
u n re la ted  persons who can  live together in ii
resid en tia l zone, 12 A LR 4th 238. t

V alid ity  o f local b eachfron t zoning regula- f
tions designed to exclude recreatio n al uses by (
persons o th e r  th a n  beach fro n t residents. 18 J
A LR 4th 568.

V alid ity  o f s ta tu to ry  c lass.ncations based on §
popu lation—zoning, build ing, an d  land use 
s ta tu te s . 98 ALR3d 679.

H alfw ay Houses; housing  facilities for for- |,
m er p a tie n ts  o f  m en ta l hosp ital as v iolating t
zoning restric tio n s . 100 ALR3d 876. !
A u to -C ite ? : A ny  case c ita tion  h erein  can be <

checked for form , p a ra lle l references, la te r  c
h isto ry  an d  an n o ta tio n  references th rough  i
th e  A uto-Cite com puter re sea rch  system . I

i
§ 3. G e n e ra l  r u le  t h a t  z o n in g  r e g u la tio n  is  ,

c o n s t i tu t io n a l  u n le s s  n o t  s u b s ta n t ia l ly  (
r e la te d  to  g e n e ra l  w e lfa re ;  S u p re m e  ,
C o u r t ’s  a p p ro v a l  o f  c o m p re h e n s iv e  
z o n in g  <

N e ith e r  free  exercise c lause  o f F irs t A m end­
m en t nor due  process c lause  o f Fourteen th  
A m endm ent a re  violated by m unicipal zoning 
o rd in an ce  w hich p roh ib its  construction  of 
ch u rch  build ings in v ir tu a lly  all residential 
d is tr ic ts  in city , since o rd inance  n e ith e r pres-
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SENATE BILL NO. -x 

IN THE LEGISLATURE OF THE STATER OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST' SESSION ;

A BILL

For an Act entitled: "An Act relating ifo the taking of fish and game fo:

personal and family consumption and for subsistence 

uses; and )proyiding for an effective date."

BE IT ENACTED BY THE LEGISLATURE-OF THE STATE OF ALASKA:
/

* Section 1. FINDINGS. Th'e legislature finds that

(1) nonresidents visiting Alaska take fish and game primarily 

for commercial, trophy, and recreational purposes; state residents who take 

fish and game for noncommercial purposes use the stocks and populations for 

personal and family consumption;
i

(2) because of its importance to their health, safety and

general well-being, the taking of fish and game by residents for personal

and family consumption is a priority use of the state's fish and game

resources; :

(3) because of residents' proximity to fish stocks and game

populations, their dependence on fish and game as a mainstay of livelihood, 

and the lack of alternative food resources, the taking of fish and game for 

personal and family consumption is essential to the health, safety, and 

general well-being of residents domiciled in communities and areas in which 

the taking of fish and game for personal and family consumption in a cost- 

effective manner constitutes a significant characteristic of the economy of 

the community or area;

(4) the taking of fish and game for commercial, recreational,

IN THE S E N A T E  BY V.FISCHE:

and other uses by both residents and nonresidents is important to the

to the ei
  ...

to the economies of communities I
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dependent on commercial fishing.

* Sec. 2. AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it considers 

advisable in accordance with the Administrative Procedure Act (AS 44.- 

62) for

(1) setting apart fish reserve areas, refuges and sanctu­

aries in the waters of the state over which it has jurisdiction, 

subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for the
t

taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex and 

size limitations on the taking of fish;

(4) establishing the means and methods employed in the 

pursuit, capture and transport of fish;

(5) establishing marking and identification requirements 

for means used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, resident 

net-fish, or predators or other categories essential for regulatory 

purposes;

(7) watershed and habitat improvement, and management, 

conservation, protection, use, disposal, propagation and stocking of 

fish;

(8) investigating and determining the extent and effect of 

disease, predation, and competition among fish in the state, exercis­

ing control measures considered necessary to the resources of the 

state;

(9) prohibiting and regulating the live capture, posses-



harvest for aquatic plants;

(11) establishing the times and dates during which t 

issuance of fishing licenses, permits and registrations and the tran 

fer of permits and registrations between registration areas' 

allowed; however, this paragraph does not apply to permits issued 

transferred under AS 16.43j_

(12) resident net, sport, and commercial fishing.

* Sec. 3. AS 16.05.251(b) is amended to read:

(b) The Board of Fisheries shall adopt regulations in accordan 

with the Administrative Procedure Act (AS 44.62) permitting the takii 

of fish for subsistence uses unless the board determines, in acco: 

dance with the Administrative Procedure Act, that adoption of tl 

regulations will jeopardize or interfere with the maintenance of fi: 

stocks on a sustained-yield basis. Subsistence fishing authorizt 

under this subsection shall be subject to reasonable regulation ( 

seasons, harvest levels, and methods and means of taking. Whenever : 

is necessary to restrict the taking of fish to assure the maintenam 

of fish stocks on a sustained-yield basis, or to assure the continu; 

tion of subsistence uses of such resources, subsistence use shall 1 

the priority use. If further restriction is necessary, the boai 

shall establish restrictions and limitations «,n and priorities fc 

these consumptive uses on the basis of the following criteria:

(1) customary and direct dependence upon the resource s 

the mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative resources.

* Sec. 4. AS 16.05.251 is amended by adding new subsections to read:
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net, sport, and commercial fishermen are provided a fair and reason 

able opportunity to participate in the harvest of fish. The regula 

tions shall provide that, regardless of the type of gear used in eacl 

fishery, the taking of fish by residents for personal and famil; 

consumption is a priority use of fish.

(e) In allocating access to fish among persons engaged in resi­

dent net, sport, and commercial fishing, the Board of Fisheries shall 

consider the following factors:

(1) the history of each personal use, sport, and commercial

fishery;

(2) the number of residents and nonresidents who have 

participated in each fishery in the past and the number of residents

and nonresidents who can reasonably be expected to participate in the

future;

(3) the importance of each fishery for providing residents 

the opportunity to obtain fish for personal and family consumption; j

(A) the availability of alternative fisheries resources;

(5) the importance of each fishery to the economy of the 

State of Alaska;

(6) the importance of each fishery to the economy of thd 

local area in which the fishery is located; J

(7) the importance of each fishery in providing recreation­

al opportunities for residents and nonresidents.

* Sec. 5. AS 16.05.255(b) is repealed and reenacted to read:

(b) Whenever it is necessary to restrict the taking of a game 

population to assure the maintenance of the population on a sustained- 

yield basis, the taking of game from the population by residents for

personal and family consumption shall be the priority use of the
_ • 'vv. ■■■■■ •; «y#&S - - nw-~ —

h a r v e s t a b l e  surpl us of the p o p u l a t i o n  and the Board  of .Gamejtshall
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adopt regulations authorizing the taking in accordance with the Admin 

istrative Procedure Act (AS 44.62).

* Sec. 6. AS 16.05.255 is amended by adding a new subsection to read:

(d) If the harvestable surplus of a game population is not larg 

enough to provide a reasonable opportunity for the taking of game froi 

the population by residents in accordance with regulations adopte 

under (a) and (b) of this section, the Board of Game shall adop 

regulations in accordance with the Administrative Procedure Ac 

(AS 44.62) that create a priority for the taking of game from th 

population for subsistence uses over other consumptive uses of th 

population. Takings authorized under this subsection shall be subjec 

to reasonable regulation of seasons, bag limits, and methods an- 

means. If the harvestable surplus of the population is not larg' 

enough to provide a reasonable opportunity for the taking of game froi 

the population for subsistence uses, the board shall adopt regulation 

that establish restrictions and limitations on the taking of game fro- 

the population for subsistence uses on the basis of the followin 

criteria:

(1) customary and direct dependence upon the game resourc 

as the mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative game resources.

* Sec. 7. AS 16.05.940(21) is amended to read:

(21) "sport fishing" means the taking of or attempting t 

take for personal use or for personal or family consumption, and no 

for sale or barter, any fresh water, marine, or anadromous fish b 

hook and line held in the hand, or by hook and line with the lin 

attached to a pole or rod which is held in the hand or closely attend
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* Sec. 8. AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the customary and traditional

noncommercial uses [IN ALASKA] of wild, renewable resources by a 

resident domiciled in a rural area of the state for direct personal pr 

family consumption as food, shelter, fuel, clothing, tools, or 

transportation, for the making and selling of handicraft articles out 

of nonedible by-products of fish and wildlife resources taken for 

personal of family consumption, and for the customary trade, barter, 

or sharing for personal or family consumption; ini [FOR THE PURPOSES 

OF] this paragraph [,]

(A) "family" means all persons related by blood, 

marriage, or adoption, and any person living within the household 

on a permanent basis;

(B) "rural area" means a community or area of the 

state in which the taking of fish or wildlife for personal or 

family consumption is a significant characteristic of the economy 

of the community or area;

* Sec. 9. AS 16.05.940 is amended by; adding a new paragraph to read:

(28) "resident net fishing" means the taking, fishing for,

or possession of finfish, shellfish, or other fishery resources, by a

resident for personal or family consumption and not for sale or bar­

ter, with gillnet, dipnet, seine, fish wheel, longline, or other 

similar means defined by the Board of Fisheries.

* Sec. 10. This Act takes effect immediately in accordance with AS 01.- 

10.070(c).
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BY THE RULES COMMITTEE BY1 IN THE SENATE REQUEST OF THE GOVERNOR
2 SENATE BILL NO. 231
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act r e la t in g  to the taking o f  f i s h  and game f o r
7 subsistence and persona l use; and provid ing f o r  an
8 e f fe c t iv e  d a te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. FINDINGS. The le g i s la tu r e  f inds  that
11 (1 )  the taking o f  f i s h  stocks and game popu lations f o r
12 persona l and fam ily  consumption and re la te d  uses i s  e s sen t ia l to the
13 h e a lth ,  s a fe ty , and genera l w e lfa re  o f  Alaskans domiciled in  r u r a l
14 communities o r r u r a l  areas in  which the taking o f  f i s h  and game f o r
15 such uses i s  a s ig n i f ic a n t  pa rt o f  the economy o f  the community o r
16 area ; and
17 (2 )  the taking o f  f i s h  stocks and game popu lations f o r
18 pe rsona l,  s p o r t ,  and commercial uses i s  a lso  o f  economic and rec re -
19 a t io n a l importance to Alaskans who res ide  anywhere in  the s ta te .
20 * Sec. 2 . AS 1 6 .0 5 .2 5 1 (a )  i s  amended to read:
21 (a ) The Board o f  F ishe r ie s  may adopt regu la t ion s  i t  considers
22 adv isab le in  accordance with the Adm in istra tive Procedure Act (AS 4 4 ; -
23 62) f o r
24 (1 )  se t t in g  apart f i s h  rese rve a reas , re fuges and sanctu-
25 a r ie s  in  the waters o f  the s ta te  over which i t  has ju r i s d i c t i o n ,
26 sub ject to the approval o f  the le g i s la t u r e ;
27 (2 )  e s tab l ish ing  open and c losed seasons and areas f o r  the
28 tak ing o f f i s h ;
29 (3 )  se t t in g  quotas, bag l im i t s ,  harvest le v e ls ,  and sex and
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c lo th in g , t o o l s ,  o r  t ra n sp o r ta t io n ,  f o r  the making and s e l l in g  o f 
h and ic ra ft  a r t i c l e s  out o f  nonedib le by-products o f  f i s h  and w i ld l i f e  
resources taken f o r  persona l o r  fam i ly  consumption, and f o r  the cus­
tomary t rad e , b a r te r ,  o r sharing f o r  persona l o r fam ily  consumption; 
f o r  the purposes o f  th is  paragraph, " fam i ly "  means a l l  persons re la ted  
by b lood , marriage, o r adoption , and any person l i v in g  w ith in the 
household on a permanent bas is ;

* Sec. 4 . AS 16 .05 .940  is  amended by adding a new paragraph to read:
(28 ) "persona l use f i s h in g "  means the tak ing , f ish in g  f o r ,  

o r  possess ion o f  f i n f i s h ,  s h e l l f i s h ,  o r  o ther f i s h e ry  resources , by 
Alaska res iden ts  f o r  personal use and not f o r  sa le  o r  b a r te r ,  with 
g i l l  o r  dip n e t , se ine , f i s h  wheel, long l i n e ,  o r  o the r s im i la r  means 
defined by the Board o f  F is h e r ie s .

* Sec. 5. This Act takes e f fe c t  immediately in  accordance with AS 0 1 .-  
1 0 .0 7 0 (c ) .
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BY THE RULES COMMITTEE BY
1 IN THE SENATE REQUEST OF THE GOVERNOR
2 SENATE BILL NO. 231
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A FOURTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act r e la t in g  to the taking o f  f i s h  and game f o r
7 subsistence and persona l use; and prov id ing  f o r  an
8 e f fe c t iv e  d a te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. FINDINGS. The le g i s la tu r e  finds that
11 (1 )  the taking o f  f i s h  stocks and game popu la tions f o r
12 persona l and fam ily  consumption and re la ted  uses i s  e s s e n t ia l to the
13 h ea lth , s a fe ty , and general w e lfa re  o f  Alaskans dom iciled in  r u r a l
14 communities o r  r u r a l  areas in  which the taking o f  f i s h  and game f o r
15 such uses i s  a s ig n i f ic a n t  pa rt  o f  the economy o f  the community o r
16 area ; and
17 (2 )  the taking o f  f i s h  stocks and game popu la tions f o r
18 pe rsona l, sp o r t , and commercial uses is  a lso  o f  economic and rec re -
19 a t io n a l importance to Alaskans who res ide anywhere in  the s ta te .
20 * Sec. 2. AS 16 .0 5 .2 5 1 (a )  is  amended to read:
21 (a )  The Board o f  F ishe r ie s  may adopt regu la t ion s  i t  considers
22 advisab le :'n accordance with the Adm inistrative Procedure Act (AS 4 4 . -
23 62) f o r
24 (1 )  se t t in g  apart f i s h  reserve a reas , re fuges and sanctu-
25 a r ie s  in  the waters o f  the s ta te  over which i t  has ju r i s d i c t i o n ,
26 sub ject to the approval o f  the le g i s la t u r e ;
27 (2 )  e s tab l ish ing  open and closed seasons and areas f o r  the
28 taking o f  f i s h ;
29 (3 )  s e t t in g  quotas, bag l im i t s ,  harvest l e v e l s ,  and sex and
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(4 )  e s ta b l ish in g  the means and methods employed in  the 
p u rsu i t ,  capture and t ran spo rt  o f  f i s h ;

(5 )  e s ta b l ish in g  marking and id e n t i f i c a t io n  requirements 
f o r  means used in  p u rsu i t ,  capture and t ranspo rt o f  f i s h ;

(6 )  c la s s i f y in g  as commercial f i s h ,  spo rt f i s h , persona l 
use f i s h ,  o r p redators o r  o the r categories e s s e n t ia l  f o r  regu la to ry  
purposes;

(7 )  watershed and hab ita t improvement, and management, 
conservation , p ro te c t io n , use, d isp o sa l ,  propagation and stocking o f  
f i s h ;

( 8 )  in v e s t ig a t ing  and determining the extent and e f f e c t  o f  
d isease , p reda tion , and competition among f i s h  in  the s ta te ,  e x e rc is ­
ing con tro l measures considered necessary to the resources ct the 
s ta te ;

(9 )  p ro h ib i t in g  and regu la t ing  the l i v e  capture , posses­
s ion , t ran sp o r t ,  o r re le a se  o f  na t ive  o r  exo t ic  f i s h  o r  t h e i r  eggs;

(10 ) e s ta b l ish in g  seasons, a reas , quotas and methods o f  
harvest f o r  aquatic p la n ts ;

(11 ) e s ta b l ish in g  the times and dates during which the 
issuance o f  f is h in g  l ic en se s , permits and re g is t ra t io n s  and the t r a n s ­
f e r  o f  permits and r e g is t r a t io n s  between r e g is t r a t i o n  areas i s  a l ­
lowed; however, th is  paragraph does not apply to  permits issued o r  
t ran s fe r red  under AS 16.43j^

(12 ) persona l use f i s h in g .
* Sec. 3. AS 1 6 .0 5 .9 4 0 (2 3 )  i s  amended to read:

(23 ) "subsistence uses" means the customary and t r a d i t i o n a l  
uses by r u r a l  [ IN ] A laska res iden ts  o f  w ild , renewable resources f o r  
d ire c t  persona l o r fam i ly  consumption as food , s h e l t e r ,  f u e l ,

size limitations on the taking of fish;

SB 231 -2-
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c lo th ing , t o o l s ,  o r  t ra n sp o r ta t io n ,  f o r  the making and s e l l in g  o f  
hand ic ra ft a r t i c l e s  out o f  nonedib le by-products o f  f i s h  and W i ld l i f e  
resources taken f o r  persona l o r  fam ily  consumption, and f o r  the cus­
tomary t rad e , b a r te r ,  o r  sharing f o r  personal o r fam i ly  consumption; 
f o r  the purposes o f  th is  paragraph, " fam ily " means a l l  persons re la te d  
by b lood , marriage, o r  adoption , and any person l i v i n g  w ith in the 
household on a permanent b a s is ;

*  Sec. 4 . AS 16 .05 .940  is  amended by adding a new paragraph to read:
(2 8 )  "persona l use f is h in g "  means the ta k in g , f is h in g  f o r ,  

o r possession o f  f i n f i s h ,  s h e l l f i s h ,  o r other f i s h e r y  resources , by 
Alaska res id en ts  f o r  pe rsona l use and not f o r  s a le  o r  b a r te r ,  with 
g i l l  o r  dip n e t , se ine , f i s h  wheel, long l in e ,  o r  o th e r  s im i la r  means 
defined by the Board o f  F is h e r ie s .

* Sec. 5 . This Act takes e f f e c t  immediately in accordance with AS 0 1 . -  
1 0 .0 7 0 (c ) .
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PETITION TO THE BOARD OF GAME 
TO ADOPT EMERGENCY SUBSISTENCE 
HUNTING REGULATIONS FOR CERTAIN 

SUBSISTENCE VILLAGES AND INDIVIDUALS

Alaska Legal Services Corporation, on behalf of the villages 

and individuals described below, petitions the Board of Game to 

adopt emergency subsistence hunting regulations providing for the 

customary and traditional subsistence uses of these persons and 

villages.

1. Anaktuvuk Pass. For untold generations the western 

arctic caribou herd has been a primary, indispensable subsistence 

resource for the Nunamiut peoples of Anaktuvuk Pass, a 

subsistence-economy village in the Central Brooks Range. By 

long-standing custom and tradition, the people of Anaktuvuk Pass 

hunt these caribou on a year-round basis whenever they are 

present, and especially during the spring and fall migrations. 

The herd is healthy and growing, with an estimated population of 

approximately 200,000. Despite the customary and traditional 

subsistence harvest pattern of the people of Anaktuvuk Pass, the 

Board has chosen the arbitrary calendar date of 30 April to close 

the caribou hunting season in GMU 26(A) and 24. Sometimes, as 

happened this year, this restrictive closing date arrives before 

the caribou have begun their northerly spring migration. This 

arbitrary closed season attempts to deprive the people of a vital 

resource upon which they are more dependent than ever during times 

like these, when the winter is long and food supplies are 

depleted, and when wage-paying jobs are virtually non-existent. 

The closed caribou season violates the subsistence rights of the 

people of Anaktuvuk Pass. The Board should eliminate it.
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2 . S i l a s  T e g o s e a k , i n d i v i d u a l l y  a n d o n b e h a l f  o f  p e r s o n s  

s i m i l a r l y  s i t u a t e d . S i l a s  T e g o s e a k  i s  an I n u p i a t  E s k im o 

who f o l l o w s  a s u b s i s t e n c e - b a s e d  s e m i - n o m a d i c  l i f e w a y  w h i c h  i s  h i s  

b i r t h r i g h t .  He l i v e s  p a r t  o f  t h e  y e a r  i n  F a i r b a n k s  and p a r t  o f  

t h e  y e a r  i n  B a r r o w .  He h a s  a N a t i v e  A l l o t m e n t  a b o u t  40 m i l e s  

n o r t h  o f  F a i r b a n k s ,  on w h i c h  h e c u s t o m a r i l y  a n d t r a d i t i o n a  l l y  

h a r v e s t s  some o f  t h e  s u b s i s t e n c e  r e s o u r c e s ,  p a r t i c u l a r l y  moose , 

w h i c h  s u s t a i n  h im  a nd h i s  f a m i l y  a n d r e l a t i v e s .  He h a s  b e e n  

c r i m i n a l l y  c h a r g e d ,  u n d e r  a s p o r t  h u n t i n g  r e g u l a t i o n  a d o p t e d  by 

t h e  B o a r d ,  w i t h  t a k i n g  a cow moose on h i s  a l l o t m e n t  l a s t  S e p t em b e r 

i n  GMU 2 0 ( B ) ,  i n  w h i c h  t h e  t a k e  i s  r e s t r i c t e d  t o  b u l l s .  The 

a t t e m p t  t o  a p p l y  t h i s  s p o r t  h u n t i n g  r e g u l a t i o n  t o  S i l a s  T ego se a k 

v i o l a t e s  h i s  s u b s i s t e n c e  h u n t i n g  r i g h t s .  The B o a r d  s h o u l d  a d o p t a 

s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n  p e r m i t t i n g  t h e  c u s t o m a r y  and 

t r a d i t i o n a l , s u b s i s t e n c e  u s e s o f  M r .  T e g o s e a k  and p e r s o n s  s i m i l a r l y  

s i t u a t e d .

3 . E von T o g i a k ,  i n d i v i d u a l l y  and o n b e h a l f  o f  t h e  p e o p l e  o f  

T o g i a k . Evon T o g i a k  i s  a 7 0 - y e a r - o l d  Y u p ' i k  E s k im o who 

r e s i d e s  i n  a 1 0 - p e r s o n  h o u s e h o l d  i n  h i s  n a t i v e  v i l l a g e  o f  T o g i a k , ' ’
• ;v . < - -•*- -v:> • < > * : ‘' •

• V ‘ ~ 1 .-J-*'' " - • • ■
a s u b s i s t e n c e - e c o n o m y  v i l l a g e  i n  s p u t h w e s t e r n  A l a s k a  i n  w h i c h  a .

     < *'   -    —  ^  • *-v'. -• • - -----
w i d e  v a r i e t y  o f  w i l d  n a t u r a l  r e s o u r c e s  a r e  h a r v e s t e d  t h r o u g h o u t

t h e  y e a r .  M o o s e , a l t h o u g h  n o t  an a b u n d a n t  r e s o u r c e ,  i s  one o f  t h e
.  .   • - ;  •; "■ .■ ■ • • j . -  - - - • *■-

r e s o u r c e s  c u s t o m a r i l y  and t r a d i t i o n a l l y  h a r v e s t e d  b y  T o g i a k  p e o p l e
\v . ... V.V •

d u r i n g  t h e  p e r i o d ,  r o u g h l y ,  f r o m  m i d - A u g u s t  t h r o u g h  M a r c h . The
. .. . • . - ;  . . •

B o a r d  h a s c l o s e d  GMU 1 7 (A ) t o  a l l  s p o r t  h u n t i n g  o f  m oo se , b u t  t h e  

B o a r d  h a s  f a i l e d  t o  r e c o g n i z e  a n d  p e r m i t  t h e  c u s t o m a r y  and 

t r a d i t i o n a l  s u b s i s t e n c e  m o o s e  h a r v e s t  o f  E v o n  T o g i a k  a n d  t h e

-2-
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p e o p l e  o f  T o g i a k .  As a c o n s e q u e n c e  o f  t h e  B o a r d ' s  f a i l u r e ,  M r . 

T o g i a k  h a s b e e n  c r i m i n a l l y  c h a r g e d  w i t h  t a k i n g  tw o moose o u t  o f  

s e a s o n on 25 M a r c h ,  and t h e  m e a t w h i c h  h i s  f a m i l y  needed f o r  f o o d  

h a s  b e e n  c o n f i s c a t e d  b y  t h e  s t a t e .  T h e B o a r d  s h o u l d  a d o p t  

s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  p e r m i t t i n g  t h e  c u s t o m a r y  and 

t r a d i t i o n a l  s u b s i s t e n c e  use o f  moo se b y t h e  p e o p l e  o f  T o g i a k .

4 . L im e  V i l l a g e .  As t h e  B o a r d  k n o w s ,  L im e V i l l a g e  i s  a 

D e n a ’ i n a  A t h a b a s c a n  s u b s i s t e n c e - e c o n o m y  v i l l a g e  o n t h e  S t o n e y  

R i v e r  i n  t h e  m i d - K u s k o k w im  r e g i o n  o f  s o u t h c e n t r a l  A l a s k a .  As t h e  

B o a r d  h a s  f o u n d ,  t h e  p e o p l e  o f  L im e  V i l l a g e  c u s t o m a r i l y  and 

t r a d i t i o n a l l y  h a r v e s t  moose and c a r i b o u  t h r o u g h o u t  t h e  y e a r .  See 

F i n d i n g s  on L im e  V i l l a g e  M an a g em en t A r e a ,  A l a s k a  B o a r d o f  Game 

# 8 5 - 3 6 - G B  ( 4  A p r i l  1 9 8 5 ) .  D e s p i t e  t h e s e  f i n d i n g s ,  t h e  B o a r d  

c o n t i n u e s  t o  im p o s e  u p o n  L im e  V i l l a g e  c l o s e d  h u n t i n g  s e a s o n s  

w h i c h ,  f o r  no g o o d  r e a s o n  o t h e r  t h a n  b a d l e g a l  a d v i c e ,  a b r i d g e  t h e  

s u b s i s t e n c e  r i g h t s  o f  L im e V i l l a g e r s !  A l t h o u g h  we h a v e r e q u e s t e d  

an e x p e d i t e d  t r i a l  i n  f e d e r a l  c o u r t  t o  p r o t e c t  t h e s e  r i g h t s ,  Bobby 

v .  S t a t e ,  N o . A 8 4 - 5 4 4  C i v i l  ( D. A l a s k a ) ,  we a g a i n  u r g e  t h e  Boa rd

t o  e l i m i n a t e  t h e  r e s t r i c t i v e  h u n t i n g  s e a s o n s  f o r  t h o s e  p e r s o n s• » ■ . . . • ,

d o m i c i l e d  i n  L im e  V i l l a g e .  . .... .

On b e h a l f  o f  t h e  abo ve p e r s o n s  a n d c o m m u n i t i e s ,  t h e  B o a r d  i s

r e q u e s t e d  t o  a d o p t  a g e n e r a l  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n ,  su ch
-7 V •' r~V« :-'Z ' - ••••-. -■

a s t h e  one w h i c h  i s  t h e  s u b j e c t  o f  o u r  s e p a r a t e  p e t i t i o n ,  and t o
■ * ‘ . • • ■ 1. .  | <
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adopt specific regulations protecting the subsistence rights of 

the persons and communities discussed above.

DATED: 6 June 1985

i. ••

Respectfully submitted/

ALASKA LEGAL SERVICES CORPORATION

BY: f j l A U 'j j d j ! .
Judith K. Bush 
William E. Caldwell

763 7th Avenue 
Fairbanks, Alaska S9701 
(907) 452-5181

Mark Regan
Alaska Legal Services Corporation 
P.O. Box 309 
Barrow, Alaska 99723 
(907) 852-2311

Sidney Watson 
Susan Kery
Alaska Legal Services Corporation 
P.O. Box 181
Dillingham, Alaska 99576 
(9C7) 842-5653

Attorneys for Petitioners .
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PETITION TO THE BOARD OF GAME FOR 
THE ADOPTION OF EMERGENCY 

SUBSISTENCE HUNTING REGULATIONS

Alaska Legal Services Corporation petitions the Board of Game 

to adopt emergency subsistence hunting regulations like those 

attached hereto, with such improvements as the Board may make. 

This petition is submitted on behalf of a number of clients from 

around the state, some of whom are separately petitioning for 

specific relief.

The occasion for emergency regulation is apparent. "The time 

that has elapsed from 1978 to the present has provided more than 

adequate opportunity for the Board to carry out its statutory 

responsibility" to protect and provide for subsistence uses of the 

state's game resources. State v . Eluska , op. no. 456 at 11 

(Alaska Court of Appeals 12 April 1985). Yet the state stands in 

virtually complete noncompliance with both the 1978 state 

subsistence law and the 1980 federal subsistence law. In 

addition, the state has ta ;en the ludicrous position that under 

Madison all Alaskans are suk istence users, and that under Eluska 

it is impossible to distinguish a true subsistence user from a 

poacher. This combination or events creates a serious and-*

immediate threat of irreparable harm to the legal rights of 

subsistence hunters and to the-, health of the game resources upon 

which they depend. • . '-t-

It is therefore incumbent upon the Board to take emergency 

action to commence compliance with the state and federal



subsistence laws. We request a written explanation in the event 

of denial of this petition.

DATED: 5 June 1985 Respectfully submitted

ALASKA LEOAL SERVICES CORPORATION

Judith K. Bush 
William E. Caldwell

763 7th Avenue 
Fairbanks, Alaska 99701 
(907) 452-5181

Mark Regan
Alaska Legal Services Corporation 
P.O. Box 309 
Barrow, Alaska 99723 
(907) 852-2311



Purpose and Policy. The purpose of this emergency 

regulation is to initiate a process of identifying and protecting 

the customary and traditional subsistence uses of Alaska's game 

resources as required by the 1978 state subsistence law, AS 

16 . 05 .255(b) £, 16 .05.940(23), and the 1980 federal subsist nee

law, Title VIII of the Alaska National Interest Lands Conservation 

Act, 16 U.S.C. §§ 1311 et seq. The Board recognizes that the 

Subsistence Division of the Department of Fish & Game and other 

state, federal and private persons and entities have conducted 

substantial research into the subsistence economies and lifeways 

of Alaska residents. The Boa^d further recognizes that in many 

instances the current regulatory system is incompatible with and 

unnecessarily restrictive of customary and traditional uses of the 

state's game resources. It is the Board's policy to identify and 

alleviate such incompatibilities and unnecessary restrictions, and 

to accord first-priority preference to the beneficial uses of game 

resources for subsistence purposes. In implementing this, 

emergency regulation, the Board is delegating authority to the' 

Commissioner of Fish &- Game and his designees to act in itsv 

behalf, as authorized by AS „16.05.270.„ All actions of the 

Commissioner under this emergency regulation will be reviewed by 

the Board at a public meeting to be scheduled within 120 days of 

the effective date of this regulation, and by the Board at its 

regular meetings on an ongoing basis until a Board-approved 

comprehensive regulatory system for subsistence hunting is in

5 AAC 9 9 . 0 2 0 .  EMERGENCY S UB S I ST E NC E  HUNTING REGULATIONS OF

THE BOARD OF CAME.



place. At its public meeting to be held within 120 days, the 

Board will modify or alter this regulation as appropriate and 

adopt it as an interim regulation to be effective and continuously 

reviewed until a comprehensive Board-approved system is in place. 

All interested persons are invited to submit their views to the 

Board. It is the policy of the Board to involve local communities 

and individuals, local fish and game advisory committees, and 

regional fish and game councils in the decision-making and 

regulatory process to the maximum extent possible.

(b) Findings and Definitions. The Board finds that a state 

of emergency exists with respect to the management and protection 

of subsistence game resources and subsistence uses of game 

resources. This emergency situation results from court decisions 

which, among other things, hold that the Board has violated its 

duty to adopt subsistence hunting regulations as required by the 

1978 state subsistence law, and which, as officially construed by 

the state, substantially impair the ability of management and 

enforcement officials to identify and protect legitimate 

subsistence uses and subsistence resources. Unless the Board acts 

on ah emergency basis to protect the general welfare, there is a *' 

serious and substantial threat-that game species in many parts of 

the state will be over-harvested by persons, who do not properly 

qualify as subsistence hunters, and as a consequence' the'sustainedV' 

yield of these species is jeapordized and the state's legal duty 

to manage game resources so as to accord a preference to 

legitimate subsistence uses is impaired. Based upon the research 

and other information currently available, the Board finds that

-2
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t h e r e  i s  c o n s i d e r a b l e  v a r i a t i o n  i n  t h e  n a t u r e  a n d  e x t e n t  o f  

c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  t h e  s t a t e ’ s game 

r e s o u r c e s .  By f a r  t h e  m o s t common s u c h  u s e  i s  t h a t  e n g a g e d  i n  b y 

c o m m u n i t i e s  a n d  s u b - c o m m u n i t i e s  h a v i n g  a s u b s i s t e n c e  e c o n o m i c  

s y s t e m , f r e q u e n t l y  k i n s h i p - b o u n d ,  w i t h  an e l a b o r a t e  d i v i s i o n  o f  

l a b o r  and s p e c i a l  r o l e s  i n  w h i c h  a w i d e  r a n g e  o f  w i l d  r e n e w a b l e  

r e s o u r c e s  a r e  h a r v e s t e d  b o t h  f o r  p e r s o n a l  and f a m i l y  u se and f o r  

s h a r i n g ,  e x c h a n g e  and b a r t e r .  Su ch s u b s i s t e n c e  e c o n o m i c  s y s t e m s  

u s u a l l y  e x i s t  a s ' . r u r a l  v i l l a g e s  o r  t o w n s

( " s u b s i s t e n c e  v i l l a g e s " ) ,  b u t  t h e y  may a l s o  e x i s t  w i t h i n  l a r g e r  

t o w p s  and c i t i e s  as s u b s i s t e n c e  v i l l a g e s - w i t h i n - t o w n s  

( " s u b s i s t e n c e  s u b c o m m u n i t i e s " ) .  I n  a d d i t i o n ,  game r e s o u r c e s  a r e  

h a r v e s t e d  f o r  s u b s i s t e n c e  u s e s  b y  a n um b e r o f  p e r s o n s  who l i v e  on 

t h e i r  own i n  r u r a l  a r e a s ,  who l i v e  i n  u r b a n  a r e a s  b u t  whose t i e s  

a r e  t o  s u b s i s t e n c e  v i l l a g e s  o r  s u b c o m m u n i t i e s ,  o r  who l i v e  i n  

u r b a n  a r e a s  b u t  who h a v e  bee n c u s t o m a r y  and t r a d i t i o n a l  u s e r s  o f  

game r e s o u r c e s  f o r  l o n g  p e r i o d s ,  a nd p e r h a p s  o t h e r s  who need t o  be 

i d e n t i f i e d  ( " s u b s i s t e n c e  i n d i v i d u a l s " ) .  A l l  o t h e r  u s e s  o f  t h e  

s t a t e ’ s game r e s o u r c e s  a r e  " n o n s u b s i s t e n c e  u s e s . "  -

. ( c )  C r i t e r i a . The C o m m i s s i o n e r  s h a l l  i d e n t i f y  s u b s i s t e n c e  V

' u s e s  o f  g am e r e s o u r c e s ,  r e c o g n i z i n g  t h a t  s u b s i s t e n c e  u s e s  e r e  

~ ~ " ^ c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  A l a s k a  r e s i d e n t s  f o r  f o o d ,

s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  t r a n s p o r t a t i o n ,  ~ m a k i n g  o f  

h a n d i c r a f t s ,  c u s t o m a r y  t r a d e ,  b a r t e r  a n d s h a r i n g .  C u s t o m a r y  and 

t r a d i t i o n a l  s u b s i s t e n c e  u s e s o f  game r e s o u r c e s  b y A l a s k a  r e s i d e n t s  

w i l l  b e i d e n t i f i e d  b y  t h e  C o m m i s s i o n e r  t h r o u g h  a p p l i c a t i o n  o f  t h e  

f o l l o w i n g  c r i t e r i a ,  w i t h  t h e  u n d e r s t a n d i n g  t h a t  a u s e  p a t t e r n  d o e s

i -3-



not have to strictly meet all criteria in order to receive 

protection under this emergency regulation and that the different 

criteria will carry different weight depending on the 

circumstances (e.g., whether being applied to identify subsistence 

villages, subcommunities or individuals):

(1) a long-term, consistent pattern of use, excluding 

interruption by circumstances beyond the user's control such 

as regulatory prohibitions;

(2) a use pattern recurring in seasonal cycles;

(3) a use pattern consisting of methods and means of 

harvest which are characterized by efficiency and economy of 

effort and cost, and conditioned by local circumstances;

(4) the consistent harvest and use of game which is 

near or reasonably accessible from the user's residence;

(5) the means of handling, preparing, preserving and 

storing game which has been traditionally used by past 

generations, but not excluding recent technological advances 

where appropriate; ~

(o) a use pattern which includes the handing down of 'A 

knowledge of hunting skills, values and lore from generation' 

to generation; *<*» *--•..- -

(7) a use pattern in. which the hunting effort or the 

products of that effort are distributed or shared among •• 

others, ~ . - including

customary trade, barter, sharing and gift-giving; customary 

trade may include limited exchanges for cash, but does not 

include significant commercial enterprises; a community for

-4-'
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purposes of subsistence uses may include specific villages or 

towns, with a histotical preponderance of subsistence users,

. and in addition encompasses individuals, families, or grcups 

who in fact meet the criteria described in this subsection;

(8) a use pattern which includes reliance for 

subsistence purposes upon a wide diversity of the wild 

renewable resources of an area, and which provides

substantial economic, cultural, social and nutritional 

elements of the subsistence user’s life; and

(9) a use pattern which arises out of kinship or 

similar ties to a subsistence village or subcommunity, or 

which arises out of such ties to a family or household 

engaged in customary and traditional subsistence uses of game 

resources.

The Commissioner shall apply these criteria in a flexible and 

realistic manner so that all villages, subcommunities and 

individuals who have historically used game resources fc 

subsistence purposes will be recognized and protected as r- 

subsistence users who have a preference over nonsuosistence uses.j 

Use ̂ which do not meet these criteria will be classified asr' 

nonsubsistence uses. - ' ' • - ‘ • -

(d) Classification and f-jechanism for Implementation of.

Subsistence Preference. Applying the criteria set forth in,
. . .  .. . . . .... • ...• 

subsection (c) of this emergency regulation, the Commissioner

shall make the following determinations and take the following

actions; ‘ •

( 1 )  S u b s is te n c e  V i l l a g e s .  T he  C o m m is s io n e r  s h a l l

- 5 —



identify all subsistence villages in the state and, working 

closely with these communities, shall determine approximate 

village harvest-level guidelines for all game species 

customarily and traditionally harvested by each such village, 

but not excluding new game species which may have recently 

moved, or may in the future move, into a village's 

traditional-use area. In designating subsistence v i l l a g e s ,  
the Commissioner shall pay due deference to the National Park 

Service's designation of "resident zone communities" pursuant 

to 36 C.F.R. §13.43. Where necessary to protect one or more 

„ of a village's < me resources from non-subsistence uses or 

other external pressures, the Commissioner shall attempt to 

identify and reasonably define the village's traditional 

subsistence hunting area, and impose such other restrictions 

as may be appropriate pursuant to this subsection and 

subsection (f) below. In approximating village harvest-level 

guidelines, the Commissioner shall take care to insure that 

the guidelines are flexible enough to encompass fluctuations - 

in resource availability, harvest patterns, and the like."*

The purpose of such guidelines is not to restrict villages’-'

*1 . A* *
customary and t-raditional uses/' but “'rather to ' obtain

information upon which to .base sustained-yield .analyses"and
‘ •• . : ■ . * • •« • -  V - . V ~ .

determinations as to whether any nonsubsistence uses arc to v“* -r; - ^  ■ • «

be allowed.- Whenever the 'Commissioner determines it

necessary for protective purposes to define and designate a 

village's traditional subsistence hunting area, he shall 

likewise be liberal and flexible, recognizing that two or
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mo re s u b s i s t e n c e  v i l l a g e s  ma^ h a v e  o v e r l a p p i n g  t r a d i t i o n a l  

u se a r e a s .  I t  i s  t h e  i n t e n t  o f  t h e  B o a r d  t h a t  t h e  

o m m i s s i o n e r  s h a l l  p r o v i d e  f u l l y  f o r  t h e  c u s t o m a r y  and 

t r a d i t i o n a l  s u b s i s t e n c e  h ? ” v e s t  o p p o r t u n i t i e s  o f  each 

s u b s i s t e n c e  v i l l a g e ,  s u b j e c t  o n l y  t o  t h e . r e q u i r e m e n t s  o f  

s u b s e c t i o n  ( f )  b e l o w .  I n  p a r t i c u l a r ,  t h e  C o m m i s s i o n e r  s h a l l  

r e c o g n i z e  t h a t  many c u r r e n t  r e g u l a t i o n s  d e r i v e  f r o m  a 

m a n a g e m e n t  r e g i m e  i n  w h i c h  t h e  p r i m a r y  o b j e c t i v e  wa s t h e  

r e g u l a t i o n  o f  n o n - s u b s i s t e n c e  u s e s ,  s u c h  as s p o r t  and 

c o m m e r c i a l  ( g u i d e d / t r o p h y )  h u n t i n g ,  im p o s i n g  s u c h  f e a t u r e s  as 

e s s e n t i a l l y  a r b i t r a r y  c a l e n d a r - b a s e d  s e a s o n s  and i n d i v i d u a l  

bag l i m i t s  —  f e a t u r e s  w h i c h  f r e q u e n t l y  w i l l  be i n a p p r o p r i a t e  

f o r  s u b s i s t e n c e  v i l l a g e s .  The c o m m i s s i o n e r  s h o u l d  r e p l a c e  

t h e s e  r e g u l a t i o n s  w i t h  a p p r o p r i a t e ,  r e a l i s t i c  and f l e x i b l e  

r e g u l a t i o n s ,  b u t  he a l s o  s h o u l d  r e t a i n ,  on an i n t e r i m  b a s i s ,  

t h o s e  r e g u l a t i o n s  ( e . g . ,  c e r t a i n  c o n t r o l l e d  u s e a r e a s ,  

s u b s i s t e n c e  p e r m i t  h u n t s )  w h i c h  he f i n d s  t o  be c o n s i s t e n t  and 

i n  c o n f o r m i t y  w i t h  t h i s  r e g u l a t i o n .  U n l e s s  n e c e s s a s r y  t o  

r e s t r i c t  s u b s i s t e n c e  h u n t i n g  p u r s u a n t  . t o  s u b s e c t i o n  ( f ) '  

b e l o w ,  t h e  C o m m i s s i o n e r  s h a l l  n o t  im p o s e  a s u b s i s t e n c e  p e r m i t  

s y s t e m  u p o n  s u b s i s t e n c e - v i l l a g e s ' .  F o r  t h e  p u r p o s e s  o f  t h i s  

e m e r g e n c y  r e g u l a t i o n ,  i t  i s  t h e  B o a r d ’ s d e t e r m i n a t i o n  tha t.? ..7 n- ‘ - '  ■ * ; ••.. ‘--V
: *-----------------•• »'»»*• - V.. % .. . *v-. ~ r e  - 7  •>- «r-* . t- • .*•. .* ... *. ^ -jc , - ' •

a l l  p e r s o n s  d o m i c i l e d  i n  a d e s i g n a t e d  s u b s i s t e n c e '  v i l l a g e ,  

l i k e  a l l  p e r s o n s  d o m i c i l e d  i n  a " r e s i d e n t  z o n e  v i l l a g e "  

d e s i g n a t e d ,  b y  t h e  N a t i o n a l  P a r k  S e r v i c e  w i t h  r e s p e c t  t o  

s u b s i s t e n c e  h u n t i n g  i n  n a t i o n a l  p a r k s  a n d m o n um e n t s , w i l l  bo 

a u t h o r i z e d  t o  e n g a g e  i n  c u s t o m a r y  a n d t r a d i t i o n a l  s u b s i s t e n c e



hunting —  unless it is necessary to restrict subsistence 

hunting pursuant to subsection (f). The Commissioner shall 

work cooperatively with all subsistence villages in an effort 

to develop mutually agreeable regulations, with mutually
. S

shared implementation obligations, in which the people of the 

affected villages enjoy the maximum possible degree of 

participation in the formulation and implementation of 

appropriate regulations, including particularly those 

pertaining to village harvest-level guidelines, harvest 

reports and reporting systems, protective traditional use 

areas, seasonal cycles, and any regulations required by 

subsection (f).

(2) Subsistence Subcommunities. The Commissioner shall 

identify and provide protection for subsistence uses of game 

resources by subsistence subcommunities in the same manner, 

to the extent possible, as required by subsection (d)(1) 

above for the designation and protection of subsistence uses 

by subsistence villages. In identifying and authorizing

subsistence uses for these ‘ subsistence subcommunitxes, the'"' 

Commissioner should strive to avoid a subsistence permit’**

system, but he is specificalTy authorized to‘employ such a' 

system if he finds that there are no practical alternatives’;!"
- y / is r . * ■'•.*••• .. s . .  .......

* "*.■/ ■ • * ’* * " : *  *' —  - " - - • . v w y  •; •*.*■* ■ •.

Otherwise, the Commissioner shall * regulate "subsistenceS. '
 ̂ ;•;• ̂

subcommunities in the same manner required by subsection r' 

(d)(1) for subsistence villages. , y\-. ...

(3) Subsistence Individuals, The Commissioner shall 

identify subsistence individuals utilizing the criteria set

-8-» .. .
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forth in subsection (c) above, and shall authorize their 

customary and traditional harvest opportunities through the 

issuani f a single subsistence hunting permit. It is the 

intent ojl the Board that any application/permit system 

adopted under this or any other part of this emergency 

regulation shall be as simple and burden-free as possible, 

shall be cost-free to the permittee, and shall make ample 

provision for the receipt of oral applications from those who 

are not able or do not wish to make application in written 

form. To the extent applicable, the provisions of subsection

(d)(1) above apply as well to this subsection. -

(4) Interim Compliance. The Board recognizes that the 

identification of subsistence subcommunities, and of 

subsistence individuals in particular, is a difficult task 

that will require time and perhaps trial-and-error 

experimentation. At the same time, the Board finds that this 

regulation is sufficient to put all state residents who 

desire to hunt game resources on' notice as t^ their

subsistence or nonsubsistence status^ Any such' person who' 

does not have a good-faith basis for believing that he or she
- . ' . ,t • . . •. . ' ' <1 - ; • *. • .. j>' ■ • .» - . . •_ * ~ -r -• -* ***** - -.;<r

is a subsistence user" within" the " scope of this regulation

shall be governed by the regulations for nonsubsistence use.'
* •. :<■<*;•.* ••• r.:̂vr *.;• -.r«r. ai* .• ••

*. ■ • v- - ‘ * V*   ' t . v -  T‘ */
i.e., those regulations currently in effect, as they may be 

modified by the Commissioner pursuant to this regulation. At 

its meeting to be scheduled within 120 days, and ,at each 

regular : 3eting of the Board thereafter until a

Board-approved comprehensive subsistence hunting regulatory



system is in place, the Board will specifically review each 

village, subcommunity and individual which the Commissioner 

has denied subsistence recognition. In addition, any such 

village, subcorrimunity or individual may petition the Board 

for relief under subsection (i) below. - J

(e) National Park and Park Monuments. Under §808 of ANILCA, 

If U.S.C. §3118, subsistence hunting in national parks and park 

monuments is to be governed by a subsistence hunting program 

developed by each park or monument's subsistence resource 

commission. Those programs have not yet been adopted, but it is 

thê  Board's intent to incorporate the subsistence hunting programs 

into the state's subsistence management system to the extent those 

programs may contain components that are within the state's 

management jurisdiction. In implementing this interim regulation 

the Commissioner shall consult with the subsistence resource 

commissions wherever appropriate. Only those persons domiciled in 

resident zone communities .esignated by the National Park Service, 

or who have valid subsistence permits issued by the National Parkl 

Service, are authorized to hunt in national' parks and"park"
' • ■'*. wf.N.,
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monuments.

(f) Implementation of the Subsistence Preference.'* After 

identifying subsistence uses and determining, the approximate?

amounts of game necessary to provide full opportunity' for Alaska?1
• • .... . •?*

residents to engage m  these customary and traditional usesj'i 

pursuant to subsections (a) through (e) above, the Commissioner 

shall proceed as follows; • •. •. - .~C.

(1) He will adopt regulations"' that permit _ the.-


