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T h e  F in e  P r i n t  o fSUBSISTENCE
B y  L e s lie  B a rb e r  

I l lu s tr a tio n  b y  R o b e r t  C h r e s te n s e n , s t a f f

L a rry  F itzw ater w as 
trap p in g  w olverine in  the 
B rooks R ange w ilderness 
n e a r Ulu Lake one 
w in te ry  J a n u a ry  day. He 

noticed a  p lane  w as land ing  an d  
w alked over to g ree t its  o ccupan ts, 
w ith  w hom  he w as acq u a in ted .

Had he  g ree ted  them  in 1979. the  
en co u n te r w ould  have been  am iable. 
However, th is  w as 1984. T he land  
upon w hich  F itzw ater h ad  been 
trap p in g  w as now  p a rt of the 
national p a rk s  a n d  p reserv es  created  
in A laska in 1980. T he tw o 
acq u a in tan ces  w ere p a rk  rangers. 
T hey  a rrested  F itzw ater for illegally 
trapp ing  in a n a tiona l park .
T rap p in g  is legal in  a  na tional 
presen, e.

In April. F itzw ater, o f B etties, w as 
b ro u g h t to  triad in  F airbanks. He 
served  as  h is  ow n a tto rn ey . The 
pa rk  serv ice testified  th a t  it had  
tw ice show n F itzw ater th a t  the 
b o u n d ary  b e tw een  the  p a rk  an d  the  
preserve w as a t  th e  so u th e rn  end  of 
the  lake. He claim ed he th o u g h t the 
boun d ary  betw een  the  p a rk  and  the 
preserve w as 15 m iles aw ay  from  
the  lake. T he co u rt found him  
guilty .

D uring sen ten c in g , how ever, 
F itzw ater con tin u ed  h is  defense by 
a rgu ing  th a t he  w as su b sis ten ce  
trapp ing . S u b sis ten ce  trap p in g  is 
legal in th e  p ark .

If he  h ad  b een  trap p in g  in  Kobuk 
Valley N ational Park , w h ich  is w est 
of th e  G ates of th e  A rctic N ational 
P ark  an d  Preserve, th e  tria l w ould 
have stopped  w ith  L arry 's

an n o u n cem en t th a t  he  w as 
sub sis ten ce  trapp ing . S u bsistence  
h u n tin g  and  trap p in g  a re  legal 
everyw here in  th a t  park . However, 
F itzw ater w as su b sis ten ce  trap p in g  
in G ates of th e  A rctic N ational Park, 
w here sub sis ten ce  trap p in g  is 
allowed only “ w here trad itio n a l.” 

T he Park  Service a rg u ed  th a t 
since F itzw ater w as no t trap p in g  in 
an  a rea  th ey  considered

P e o p l e  s u p p o r t e d  

families, m a i n t a i n e d  
traditions a n d  
s u p p l e m e n t e d  

r e t i r e m e n t  i n c o m e s  

w i t h  local resources.

" trad itio n a l"  for B etties re siden ts, 
he w as still gu ilty  of illegally 
trap p in g  in the  park . H ad he  been a 
res id en t of A n ak tu v u k  Pass, h is 
subsistence  trap p in g  w ould have 
been legal.

T he ju d g e  accep ted  the  P ark  
Service a rg u m en t, an d  F itzw ater 
w as fined $500 ($400 of w hich  w as 
suspended) for illegally trap p in g  in  
the  park , even th o u g h  w h a t th e  law 
considered  " tra d itio n a l” h ad  no t

been defined th ro u g h  reg u la tio n s 
a n d  no  m ap s  w ere available to  show  
resid en ts  w here th ey  could and  
could no t su b sis t. F itzw ater, like 
su b sis ten ce  u se rs  for cen tu ries, 
learned  of th e  a rea  th ro u g h  w ord of 
m o u th  from  friends in  B etties w ho 
knew  people in  the  lake area . T he 
people them selves w ere su rp rised  a t 
th e  ruling.

T he re su lt w as com m unity-w ide 
an g e r w ith  th e  N ational Park  
Service. T he P ark  Service responded  
w ith  efforts to define o n  a  m ap  
w here re s id en ts  of d ifferent villages 
could  su b sis ten ce  h u n t. T he m ap  
resu lted  in m ore  public ou tcry . T he 
S u b sis ten ce  R esource C om m ission, 
com posed of su b sis ten ce  u se rs  of the  
park , req u ested  th a t the  m app ing  
a tte m p t be delayed for 18 m on ths.
In th e  m ean tim e, th e  com m ission  
p lan n ed  to  exam ine th e  legality  of 
lim iting  co m m u n ities  to sep ara te  
su b sis ten ce  a reas  a n d  to  collect 
research  on  w here su b sis ten ce  
trad itionally  occurred  in  the  park . 
T he Park  Service honored  th e ir 
request.

H ow is it th a t  a  sim ple  
ac t of su b sis ten ce  — 
trap p in g  a  w olverine — 
w hich  five y ea rs  ago 
w ould have gone 

unno ticed , becam e th e  su b jec t of 
legal repercussions, political 
con troversy  an d  s tra in ed  re la tions 
betw een  neighbors an d  fellow 
A laskans?

S u b sis ten ce  — living off the
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l a n d  —  h a s  p r o v i d e d  A l a s k a n s  a n  

e c o n o m i c  b a s e  for centuries. 

E s k i m o s ,  I n d i a n s  a n d  A l e u t s  lived 

entirely b y  s u b s i s t e n c e  until R u s s i a n  

a n d  E n g l i s h  traders arrived. 

T r a p p e r s ,  g o l d  m i n e r s  a n d  

h o m e s t e a d e r s  e k e d  o u t  a n  e x i s t e n c e  

b y  relying o n  trapping, h u n t i n g ,  

fishing, b e r r y  p i c k i n g  a n d  log 

cutting for f i r e w o o d  a n d  buildings. 

E v e n  missionaries, • c h o o l t e a c h e r s  

a n d  t o w n  m e r c h a n t s  s u b s i s t e d  to 

s u r v i v e  in a  l a n d  ut h i g h  prices a n d  

u n c e r t a i n  s h i p m e n t s .

T h e  g r o w t h  o f  city life, 

m o r e  reliable t r a n s p o r t a t i o n  

s y s t e m s  a n d  greater e m p l o y m e n t  

o p portunities in A l a s k a  resulted 

in less n e e d  b y  m a n y  A l a s k a n s  to 

rely o n  subsis t e n c e ,  a n d  t he 

differences b e t w e e n  subsistence, 

sport a n d  c o m m e r c i a l  r e s o u r c e  

h a r v e s t  blurred.

I c a m e  to A l a s k a  in 1 9 7 3 .  p l a n­

n i n g  to “ live off t h e  l a n d . "  After 

re n t i n g  a  s m a l l  cabin, p l a n t i n g  a  

g a r d e n  a n d  p r e p a r i n g  to h u n t  a n d  

fish, I w a s  told b y  m y  n e i g h b o r s  

t hat I h a d  to live h e r e  a  y e a r  a n d  

e a r n  b e l o w  a  certain i n c o m e  level 

to b e  eligible for a  s u b s i s t e n c e  

license.

Later, I l e a r n e d  w h a t  m y  n e i g h­

bo r s  w e r e  calling a  'subsistence" 

license w a s  actually a  l o w - i n c o m e  

sport h u n t i n g  a n d  fishing license.

T h e  o n l y  difference b e t w e e n  t he 

l o w - i n c o m e  v e r s i o n  a n d  t h e  

re gular s p o r t  license w a s  the 

price: 2 5 $  a s  o p p o s e d  to $ 1 5 .  I 

h a d  to live in the state for a  y e a r  

to qualify for r e s i d e n t  s p o r t  

h u n t i n g  a n d  fishing license or 

p a y  larger n o n r e s i d e n t  fees a n d  

h u n t  w i t h  a  g u i d e  for s h e e p ,  

grizzly a n d  polar bears.

Fortunately, a  n e i g h b o r  t o o k  a  

liking to m e  a n d  k e p t  m e  s u p p l i e d  

w i t h  s a l m o n  a n d  m o o s e .  H e  also 

i n t r o d u c e d  m e  to t h e  w a y s  a n d  

r e a s o n s  w h y  rural A l a s k a n s  

s o m e t i m e s  skirted t h e  f i s h - a n d - g a m e  

laws. P e o p l e  s u p p o r t e d  families, 

m a i n t a i n e d  traditions a n d  

s u p p l e m e n t e d  r e t i r e m e n t  i n c o m e s  

w i t h  local r e s o u r c e s  w h e n  the 

s u p p l y  b o a t  or  p l a n e  d i d n ’t arrive, 

w h e n  the s u p e r m a r k e t ’s s h i p m e n t  

s t a y e d  o n  the d o c k  in Seattle, a n d  

w h e n  c o m m e r c i a l  fishing a n d  

l o g g i n g  t u r n e d  sour.

T h e  A l a s k a  N a t i v e  L a n d  C l a i m s  

S e t t l e m e n t  A c t  in 1 9 7 1  a n d  the 

c o n s t r u c t i o n  of the t r a n s - A l a s k a  oil 

pipeline in t he m i d - 1 9 7 0 s  b r o u g h t  

m o n e y  a n d  j o b s  to t h e  -Uate. M o r e

p e o p l e  c o u l d  b u y  s n o w  m a c h i n e s ,  

b o a t s  a n d  rifles for subsistence, b u t  

h a d  less t i m e  for it. 1 his further 

bl u r r e d  t he distinctions b e t w e e n  

subsistence, s port a n d  c o m m e r c i a l  

e c o n o m i e s .

If a  c o m m e r c i a l  f i s h e r m a n  in 

K o t z e b u e  s p e n t  t h e  w i n t e r  trapping, 

w a s  h e  s u b s i s t e n c e  trapping, 

c o m m e r c i a l  t r a p p i n g  o r  recreational

t r a p p i n g ?  If h e  h a d  a  b r o t h e r  

w o r k i n g  for a  local corporation, 

e a r n i n g  t h e  s a m e  i n c o m e  that y e a r  

a n d  t r a p p i n g  o n l y  o n  w e e k e n d s ,  w a s  

t h e  b r o t h e r ’s t r a p p i n g  subsistence, 

recreational or c o m m e r c i a l ?

In 1 9 7 8  t h e  state o f A l a s k a  

d e c i d e d  to define s u b s i s t e n c e  to 

clarify s o m e  of  t h e  c o n f u s i o n  a n d  

conflict a n d  to p r e v e n t  t he federal 

g o v e r n m e n t  f r o m  d o i n g  it instead. 

S u b s i s t e n c e  w a s  d e f i n e d  b y  t he 

legislature a s  the:

“ c u s t o m a r y  a n d  traditional 

u s e s  in A l a s k a  of w i l d  

r e n e w a b l e  r e s o u r c e s  for direct 

p e r s o n a l  or f a m i l y  

c o n s u m p t i o n  a s  food, shelter, 

fuel, clothing, tools or

transportation, for t h e  m a k i n g  

a n d  selling of  h a ndicraft 

articles o u t  of n o n - e d i b l e  

b y p r o d u c t s  of fish a n d  wildlife 

r e s o u r c e s  t a k e n  for p e r s o n a l  

f a m i l y  c o n s u m p t i o n  a n d  for the 

c u s t o m a r y  trade, b arter or 

s h a r i n g  for p e r s o n a l  o r  f a m i l y  

c o n s u m p t i o n . "

S o  m u c h  for clarification. T h e  

federal g o v e r n m e n t  d e c i d e d  to define 

s u b s i s t e n c e  a n y w a y .

In 1 9 8 0  t h e  federal g o v e r n m e n t  

a d d e d  to t h e  s u b s i s t e n c e

c o n f u s i o n  w h e n  it w i t h d r e w  

m o r e  t h a n  1 0 0  million a c r e s  

of l a n d  u n d e r  t h e  A l a s k a  

N a t i o n a l  Interest L a n d s  

C o n s e r v a t i o n  A c t  ( A N I L C A ) .  A s  a  

political c o m p r o m i s e .  C o n g r e s s  

a d d e d  s u b s i s t e n c e  to t h e  act. If 

s u b s i s t e n c e  c o u l d  c on t i n u e ,  large 

a m o u n t s  of l a n d  ( s u c h  a s  a l m o s t  t he 

entire B r o o k s  R a n g e ,  w i t h  t he 

e x c e p t i o n  o f  the pipeline corridor 

a n d  a  s m a l l  corridor n e a r  K o t z e b u e )  

c o u l d  b e  t a k e n  for n a tional p a r k s  

a n d  m o n u m e n t s ,  wildlife refuges, 

national recreation a r e a s  a n d  

national forests. S u b s i s t e n c e  

h u n  .ing w o u l d  b e  a l l o w e d  in m o s t  of 

t h e  n e w  A l a s k a n  national parks.

T h i s  w a s  a n  i m p o r t a n t  d e p a r t u r e  

f r o m  the u s u a l  N a t i o n a l  P a r k  S e r v i c e  

policy of n o t  a l l o w i n g  h u n t i n g  a n d  

t r a p p i n g  in national parks.

T h e  federal act d efined 

s u b s i s t e n c e  similarly to 

t h e  state’s l a w  w i t h  o n e  

glaring exception: 

s u b s i s t e n c e  o n  s u c h  

federal a r e a s  a s  national 

p a r k s  w a s  limited to 

‘rural’’ A l a s k a n  

residents. T h e  

federal g o v e r n m e n t  

w e n t  e v e n  

further a n d  identified w h i c h  A l a s k a n  

c o m m u n i t i e s  a n d  a r e a s  w e r e  rural 

w h e n  m a k i n g  Na t i o n a l  P a r k  S e r v i c e  

re gulations for Al a s k a .

T h e  regulations d e f i n e d  rural 

c o m m u n i t i e s  a s  "significant 

c o n c e n t r a t i o n s "  of p e o p l e  o u t s i d e  of 

K e t c h i k a n ,  J u n e a u ,  A n c h o r a g e  a n d  

F a i r b a n k s ,  w h o  h a d  " c u s t o m a r i l y  

a n d  traditionally e n g a g e d  in 

s u b s i s t e n c e  w i t h i n  t h e  p a r k  area.” 

T h e  rural c o m m u n i t i e s  a n d  ar e a s  

eligible for s u b s i s t e n c e  in n ational 

p a r k s  b e c a m e  k n o w n  a s  "rural 

resident z o n e s . ”

N o w ,  t h e  c o m m e r c i a l  f i s h e r m a n  

living in K o t z e b u e  m a y  b e  

s u b s i s t e n c e  trapping, b u t  if h e  a n d  

C o n t i n u e s  o n  p a g e  7 0
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T h e  G l a c i e r  C i t y  r e c o r d e r ' s  h o m e  a n d  o j j l c e  a s  I t  l o o k e d  I n  1 9 1 9 .  

tStephen Foste r C ollection : A rchives, Un iversity o f  A laska . F a irb anks )

Flying 
into the Past

By Ron Dolby, staff

I
 b a n k e d  t h e  helicopter into 

slow, tight circles a b o v e  the 

c o n f l u e n c e  o f t he Glacier R i v e r  

a n d  B e a r p a w  C r e e k .  F r o m  

inside t h e  ship, six pairs of 

e y e s  p e e r e d  v a i n l y  into t h e  d e n s e  

foliage 1 0 0  feet b e l o w .  A c c o r d i n g  to 

a n  old m a p ,  a  fair-sized t o w n  o n c e  

s t o o d  at t he j u n c t i o n  of t h e  t w o  

s t r e a m s .  H o w e v e r ,  t h e  b r u s h  a n d  

trees h a d  g r o w n  s o  thick that 

n o t h i n g  w a s  visible. Finally, o n  the 

third t i m e  a r o u n d ,  t h e  i n t e r c o m  

c r a c k l e d  w i t h  a  v oice f r o m  t he b a c k  

seat. O n e  o f t h e  p a s s e n g e r s  h a d  s e e n  

s o m e t h i n g  t h r o u g h  t he trees. W e  

d e c i d e d  to land.

T h e  o n l y  l a n d i n g  site w a s  a  s m a l l  

gravel b a r  w h e r e  t h e  t w o  rivers

c a m e  together. S l o w l y  I steered the 

s h i p  t h r o u g h  t h e  twisting g a p  

b e t w e e n  t he trees o n  either side 01 
t h e  n a r r o w  G l acier River. J u s t  a s  w e  

t o u c h e d  d o w n ,  the t w o  of  u s  ip the 

front seats g l i m p s e d  t h e  r e m a i n s  of 

a n  old bui l d i n g  a b o u t  a  h u n d r e d  

y a r d s  f r o m  t h e  helicopter. W h e n  t he 

rotor finally s t o p p e d ,  w e  >11 j u m p e d  

o u t  to explore. W i t h i n  m i n u t e s  w e  

s t u m b l e d  into a  g h o s t  t o w n ,  a  relic 

f r o m  A l a s k a ’s pasi.

M y  p a s s e n g e r s  in the helicopter 

w e r e  N a t i o n a l  P a r k  Service 
pers o n n e l .  N o t  t he u s u a l  P a r k  

R a n g e r s  that e v e r y b o d y  deals with, 

b u t  historians, archaeologists a n d  

ant h r o p o l o g i s t s  w h o  d e l v e  into t he 

past. W e  w e r e  e x p l o r i n g  t h e  r ecent

add i t i o n  to t h e n - M o u n t  M c K i n l e y  

N a t i o n a l  P ark. ( T h e  p a r k  h a s  since 

b e e n  r e n a m e d  Denali.) T h e  l a n d  w e  

w e r e  s e arching, a l o n g  w i t h  millions 

of a c r e s  t h r o u g h o u t  A l a s k a ,  h a d  

recently b e e n  a d d e d  to t h e  national 

p a r k  s y s t e m  in t he controversial 

A l a s k a  N a t i o n a l  Interest L a n d s  

C o n s e r v a t i o n  Act, or d - 2  l a n d s  bill 

a s  it is k n o w n  locally. T h i s  w a s  

early fall 1 9 8 0  a n d  the P a r k  S e r v i c e  

w a s  interested in finding o u t  w h a t  

specifically w a s  h i d d e n  in t h e  n e w  

r e g i o n s  u n d e r  its control.

K a n t i s h n a .  in t he w e s t e r n  p a r t  of 

t h e  park, h a s  a  l o n g  m i n i n g  history 

d a t i n g  b a c k  to the t u r n  of t he 

c en t u r y .  G o l d  is still actively m i n e d  

at K a n t i s h n a ,  historically o n l y  o n e  of
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C U G C I S T E N C E  

Continued from page 19

his b r o t h e r  m o v e d  to A n c h o r a g e ,  

t h e y  w o u l d  b e  u n a b l e  to c o n t i n u e  

b e c a u s e  t h e y  w o u l d  n o  l o n g e r  b e  In 

a  rural c o m m u n i t y .  P e o p l e  living in 

W i s e m a n ,  a  h a u l  r o a d  c o m m u n i t y  

that b o r d e r e d  o n  t h e  n e w l y  f o r m e d  

G a t e s  o f  the Arctic N a t i o n a l  P ark, 

c o u l d  s u b s i s t e n c e  h u n t ,  t rap a n d  

fish in the p ark, b u t  t h e  p e o p l e  of 

Coldfoot, a  c o m m u n i t y  1 5  m i l e s  

s o u t h  of W i s e m a n  t hat also b o r d e r e d

o n  t h e  park, c o u l d  not. C o l d f o o t  w a s  

n o t  d e s i g n a t e d  a  rural resident z o n e  

c o m m u n i t y  in t h e  regulations.

If a  p e r s o n  f r o m  W i s e m a n  m o v e d  

to Coldfoot, h e  lost his s u b s i s t e n c e  

h u n t i n g  rights in t he p a r k  u n l e s s  h e  

c o u l d  p r o v e  h e  h a d  a  tradition of 

h u n t i n g  in t h e  a r e a  of t h e  p a r k  

before 1 9 8 0 .  Yet, if a  Co l d f o o t  

p e r s o n  m o v e d  to W i s e m a n ,  h e  c o u l d  

h u n t  in t h e  p a r k  w i t h o u t  e v e r  

h a v i n g  h u n t e d  a n y w h e r e  before.

T h e  state w a s  also r e q u i r e d  to 

h a v e  a  s u b s i s t e n c e  l a w  that

c o m p l i e d  w i t h  t he federal l a w  to 

e x ercise fish a n d  g a m e  m a n a g e m e n t  

a u t h o r i t y  o n  t h e  federal lands. So, in 

1 9 8 1  t h e  state d e f i n e d  rural a s  

a n y w h e r e  o u t s i d e  a n  o r g a n i z e d  

m u n i c i p a l i t y  o r  n o t  c o n r r c t e d  to t he 

r o a d  s y s t e m .  H o w e v e r ,  t n e  n e x t  y e a r  

that w a s  resc i n d e d ,  b a s e d  o n  fears 

that the p h r a s e  w o u l d  b e  t a k e n  to 

c o u r t  a n d  r u l e d  d i s criminatory. T h e  

joint B o a r d s  of F i s h  a n d  G a m e  

revised t h e  l a w  s o  it c o n t i n u e d  to 

a p p l y  to rural residents, to b e  in 

c o m p l i a n c e  w i t h  t h e  federal law.

O n  F e b r u a r y  22, 1 9 8 5 ,  in u c a s e  
i n v o l v i n g  s u b s i s t e n c e  fishing in 

C o o k  Inlet, t h e  S u p r e m e  C o u r t  of 

the S t a t e  of A l a s k a  ruled s u b s i s t e n c e  

n e s  c a n n o t  b e  limited to o n l y  rural 

s u b s i s t e n c e  us.rs. a n d  that 

s u b s i s t e n c e  u s e s  c a n n o t  b e  limited 

u n l e s s  all o t h e r  u s e s  h a v e  b e e n  

eliminated. It n o w  a p p e a r s  that, 

b e c a u s e  of this ruling, all state 

residents w h o  c a n  s h o w  a  h istory of 

" c u s t o m a r y  a n d  traditional u s e "  

m a y  b e  eligible for subsistence. T h e  

ruling also raised t h e  q u e s t i o n  of 

h o w  t he state's c o m p l i a n c e  w i t h  the 

federal side of t he e q u a t i o n  m a y  b e  

affected.

S u b s i s t e n c e  b e c a m e  further 

c o m p l i c a t e d  b e c a u s e  b o t h  t h e  state 

a n d  the federal g o v e r n m e n t s  b a s e d  

their s u b s i s t e n c e  l a w s  o n  the p h r a s e  

" c u s t o m a r y  a n d  traditional" w i t h o u t  

defining It. A s  a  result, e a c h  federal 

l a n d  m a n a g e r ,  s u c h  a s  a  n ational 

p a r k  s u p e r i n t e n d e n t ,  c a n  define 

" c u s t o m a r y  a n d  traditional." H i s  

interpretatk-.i d e t e r m i n e s  w h o  is 

a l l o w e d  to subsist in that particular 

park, u n l e s s  his o p i n i o n  is 

o v e r t u r n e d  o n  a ppeal. R i g i d  a n d  

often m i s u n d e r s t o o d  interpretations 

o f  "traditional" h a v e  led to 

a c c u s a t i o n s  that s u b s i s t e n c e  

regulations a r e  racially biased.

B
o t h  t h e  federal a n d  state 

s u b s i s t e n c e  l a w s  p r o v i d e  

for s u b s i s t e n c e  priority 

r e g a r d l e s s  of race. 

C o n g r e s s  c r e a t e d  its 

s u b s i s t e n c e  l a w  " to protect a n d  

p r o v i d e  the o p p o r t u n i t y  for 

c o n t i n u e d  s u b s i s t e n c e  u s e s  o n  t he 

p u blic l a n d s  b y  N a t i v e  a n d  

n o n - N a t i v e  rural residents."

H o w e v e r ,  in s o m e  a r e a s  of t he 

state, r.on-Natives h a v e  traditionally 

f o r m e d  a  v e r y  s m a l l  m i n o r i t y  of the 

s u b s i s t e n c e  popul a t i o n .  S o m e  

N a t i o n a l  P a r k  S e r v i c e  p e r s o n n e l  d o  

n o t  c o n s i d e r  t h e m  to c onstitute a  

large e n o u g h  g r o u p  to b e  c o n s i d e r e d  

"traditional," b u t  ra t h e r  a n  

e x c e p t i o n  to t h e  tradition. Therefore, 

n o n - N a t i v e s  ar e  s o m e t i m e s  

disqualified f r o m  s u b s i s t e n c e  

activities in w h i c h  their n e i g h b o r s ,  

w h o  a re p art o f  t h e  d o m i n a n t  N a t i v e

C o l l e c t a b l e  A r t  

A l a s k a ' s  F i r s t  o f  S t a t e  W a t e r f o w l  S t a m p  &  P r i n t

By Daniel Smith

Print with stamp $ 140 • Medallion Set $305 • Poster $ 16
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Ieatherworking, training, breeding, 
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• Hands-on individualized career 
training and continuing educa­
tion programs

• Bachelors and Masters Degree 
optional through affiliated colleges

• Financial aid available. VA 
approved.
C a ll t o l l fre e  f o r  In fo rm a t io n  on  
Sep tem ber en ro llm en t.

M E R E D I T H  

M A N O R
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Ihree full (nche\ <>l luff. Conl in wmmer.
H arm in ninter.

Vniuure miuant h /ml. lu.wriuui nn the bunt. In ilif* Hi. nr ai the cabin.
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D R E J 1 M
Ultrawool 100°/- New Zealand wool 

underquills soothe you to sleep, 
insulate you Irom changing room 

temperatures, and help reduce back 
and joint pains. C a ll us today to start 

your 60 day. risk-free, test-rest.
CALI NOW, TOLL FREE
1-800-872-7007

IN ALASKA, CONTACT
KIMBALL DISTRIBUTING 

P .O . BOX 9113  
KETCH IKAN , ALASKA 99901 

(907) 225-1735
Or Write to r Froe B rochu re  

VI, MC o r  AM Accepted

P .O . BO X  2 6  B R E M E R T O N , W A  9 8 3 1 0  
D ea le r Inqu iries W elcom e!

So u t h c e n t r a l .  Interior. Arctic a n d  

W e s t e r n .  I n f o r m a t i o n  g i v e n  for e a c h  

m u s e u m  i n c l u d e s  h o u r s ,  a d m i s s i o n  

fees, special activities a n d  

collections, a n d  a  description of t he 

m u s e u m  a n d  its facilities. M e m b e r s  

of M u s e u m s  A l a s k a ,  Inc., receive 

" G u i d e  to M u s e u m s  in A l a s k a "  a s  

o n e  of their m e m b e r s h i p  benefits. 

F o r  i n f o r m a t i o n  o n  jo i n i n g  t he 

association, write to B e t s e y  P l t z m a n ,  

T r e a s u r e r ,  M u s e u m s  A l a s k a ,  Inc.. 

3 7 7 9  Bartlett Street, H o m e r ,  A l a s k a  

9 9 6 0 3 .

O N C E  U P O N  T H E  K E N A I .  S t o r i e s  

f r o m  t h e  P e o p l e .  4 6 8  p a g e s ,  m o r e  

t h a n  4 5 0  b l a c k  a n d  w h i t e  p h o t o s .  

H a r d b o u n d ,  8 V a  b y  1 1  in c h e s .  

C o m p i l e d  a n d  p u b l i s h e d  b y  t h e  

K e n a i  H i s t o r i c a l  Soc i e t y ,  B o x  

1 3 4 8 ,  K e n a i ,  A l a s k a  9 9 6 1 1 .  $ 3 0  

i n c l u d e s  p o s t a g e  a n d  h a n d l i n g .

M o s t  of t h e  p a g e s  of this 

c o n t e m p o r a r y  history b o o k  are filled 

w i t h  p e r s o n a l  a c c o u n t s  of life o n  t he 

K e n a i  P e n i n s u l a  ( N o r t h  K e n a i  to 

Ninilchik, a n d  Steiilng to C o o k  Inlet)

|nce U p o n  
T h e  Kenai
Stories from the people

prior to 1 9 6 3 .  T h e  story-tellers, 

a b o u t  2 5 0  in all, are g r o u p e d  

alphabetically in S e c t i o n  I —  

“ Stories f~ ' * he Pe o p l e . "  S e c t i o n  II 

c o n t a i n s  e Histories” de a l i n g  

w i t h  s u e  ,. .cs a s  c h u r c h e s ,  

schools, clubs, fish t raps a n d  b a n k s .  

A n d r e w  Berg's 1 9 2 1 - 1 9 3 5  diary is 

o n e  of three diaries a n d  d o c u m e n t s  

featured in S e c t i o n  III, w h i c h  also 

i n c l u d e s  n  1 9 3 4  s u r v e y  o f  K e n a i  

f i s h e r m e n .  A  s u r n a m e  i n d e x  is 

p r o v i d e d  at t h e  e n d  of t h e  b o o k . D

D o w n  

C o m fo r te r s
&  D O W N  P IL L O W S

MANUFACTURER DIRECT
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satisfied with you r purchase, please return it 
fo r  a fu ll refund. Delivery: W e ship within 
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fo r you r free catalog featuring 20 down 
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down coals, 100%  Merino wool mattress 
pads and many other natural products 
designed to improve the quality o f your life.
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d i n g  m a n u f a c t u r e r  
d r i l l s  s i n c e  1 9 6 2 A

WATER WELLS FOR EVERYONE!

a
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Be sure you invest in your first “Alaska” Duck Stamp and 
print.

“Emperor Geese” a native goose of Alaska is the subject: 
the first of any state is your best collectors art 
investment.

F R E E . . . Brochures of Alaska and other states include 
Wyoming, Kentucky, Georgia, New York, USA Federal 
and Canadian Federal. Start today with beginning of an 
art investment collection.

THE DEPOT LTD. OF SULLIVAN, ILL. 61951 
Dept. (AL)

Telephone 217-797-6351 
After 4/1/85 1-800-22 DEPOT

■

subsistence will eventually die out 
in the parks? Will this be the result 
of the federal law set up for the 
"continuation of the subsistence 
life?"
The whole thrust of the 

subsistence title of ANILCA is:
"The Congress finds and 
declares that —  the 
continuation of the opportunity 
for subsistence uses by rural 
residents of Alaska, including 
both Natives and non-Natives, 
on the public lands and by 
Alaska Natives on Native lands 
is essential to Native physical, 
economic, traditional, and 
cultural existence and to 
non-Native physical, economic 
traditional, and social 
existence."
More confusion was added to the 

subsistence issue when the federal 
government agreed that the state 
would manage fish, game and 
subsistence on federal lands, but 
that it would take over that 
management if it were not satisfied 
with the state’s management. A 
Memorandum of Understanding 
between the Alaska Department of 
Fish and Game and the National 
Park Service was written stating 
that Alaska is "the primary agency 
responsible for management of 
subsistence uses of fish and wildlife 
on state and park service lands, 
pursuant to applicable state and 
federal laws." In 1982, the Secretary 
of the Interior issued a letter stating 
that the state subsistence law 
complied with the federal law. 
However, that compliance was based 
on the state’s honoring the federal 
law's limiting of subsistence to rural 
residents. The recent, state supreme 
court ruling prevented the state 
from giving rural subsistence fishing 
preference in Cook Inlet.
The federal parks are required by 

law to manage wildlife for “natural 
and healthy populations” while the 
state is required by its constitution 
to manage wildlife for “sustained 
yield." Opinions vary on whether 
these two phrases are compatible.
"Natural and healthy" prohibits 

habitat manipulation, such as 
planting or burning, and control of 
predators, such as wolves.
Depending upon who is interpreting 
the phrase, natural and healthy may 
or may not allow for sport, personal 
and subsistence hunting, fishing and 
trapping. Hunting and trapping for 
sport, personal and subsistence use 
has traditionally not been allowed in 
national parks. Sustained yield 
allows all of the above.
Some people see "natural and 

healthy” and "sustained yield" as 
being in conflict. That is true only if 
one sees hunting and trapping as
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g r o u p ,  c a n  participate In t h e  rural 

zone.

F o r  e x a m p l e .  n o n - N a t i v e  t r a p p i n g  

m e t h o d s  a r e  n o t  c o n s i d e r e d  

traditional In t h e  w e s t e r n  G a t e s  of 

t h e  Arctic, b u t  E s k i m o  t r a p p i n g  

m e t h o d s  are. O n l y  a  mir.orlty of 

n o n - N a t i v e s  h a v e  traditionally 

i n h a b i t e d  t h e  w e s t e r n  r e g i o n  of t h e  

G a t e s  of t h e  Arctic, a n d  o n l y  a  s m a l l  

s e g m e n t  of t hat m i n o r i t y  t r a p p e d  

there. O n e  n o n - N a t i v e  t r a p p e r  w a s  

d e n i e d  p e r m i s s i o n  b y  th e  P a r k  

S e r v i c e  to b uild a  line c a b i n  o n  his 

trapllne there, b u t  told h e  c o u l d  p u t  

u p  a  tent. A c c o r d i n g  to t h e  P a r k  

S e rvice interpretation. n o n - N a t i v e s  

build individual b a s e  c a b i n s  a n d  

t h e n  c o n s t r u c t  s m a l l e r  shelter 

c a b i n s  a l o n g  their trail, b u t  E s k i m o s  

trap in a n d  o u t  of villages w i t h  

tents. Also, n o n - N a t i v e s  “ o w n "  

traplines. E s k i m o s  c o n s i d e r  a n y  

t r a p p i n g  a r e a  free t a k i n g  for a n y o n e  

w h o  g ets t h e r e  first.

T h i s  con t r a s t s  w i t h  t h e  D e n a l i  

Nat i o n a l  P a r k .  T h e r e ,  t h e  m i n u t e s  of 

th e  S u b s i s t e n c e  R e s o u r c e  

C o m m i s s i o n  s h o w  that "it is 

g e nerally k n o w n  that y o u  d o  n o t  u s e  

s o m e o n e  else's trapline." T h e  D e n a l i  

C o m m i s s i o n  is a t t e m p t i n g  to a s s u r e  

that s u c h  t r a p p i n g  c a n  c o n t i n u e  to 

b e  p a s s e d  o n  a s  it h a s  b e e n  

traditionally, e v e n  to n e w c o m e r s .

T h e  b o u n d a r i e s  of a  rural 

c o m m u n i t y  o r  a r e a  a r e  also 

controversial. T h e  regulations state 

o n l y  " t h e  following c o m m u n i t i e s  

a n d  a r e a s  a re i n c l u d e d  . . ." T h e  size 

of a  c o m m u n i t y  or a r e a  is left to 

interpretation.

O n e  park, s u c h  a s  G a t e s  of the 

Arctic, m a y  d efine a  c o m m u n i t y  b y  

its legal b o u n d a r i e s :  a n o t h e r  m a y  

define a  c o m m u n i t y  a s  i n c l u d i n g  all 

or p o rtions o f t h e  a r e a  s u r r o u n d i n g  

t h e  c o m m u n i t y .  F o r  e x a m p l e ,  the 

De n a l i  c o m m i s s i o n  is a t t e m p t i n g  to 

define L a k e  M i n c h u m i n a  a s  all the 

a r e a  w i t h i n  t w o  m i l e s  of  t h e  lake.

O n e  c o u p l e  living b e t w e e n  G a t e s  

of t h e  Arctic a n d  t he rural 

c o m m u n i t y  o f W i s e m a n  w a s  n o t  

a l l o w e d  to s u b s i s t e n c e  trap w i t h i n  

th e  p ark, e v e n  t h o u g h  t h e y  h a d  

b e e n  t r a p p i n g  in t he p a r k  the t w o  

p r e v i o u s  years, b e c a u s e  t h e y  w e r e  

n o t  living in W i s e m a n .  In W i s e m a n ,  

t h e y  w o u l d  h a v e  a u t o m a t i c a l l y  b e e n  

eligible to d o  so. T h e y  resolved t he 

p r o b l e m  b y  m o v i n g  to W i s e m a n ,  

eight m i l e s  farther a w a y  f r o m  the 

p a r k  t h a n  t h e y  a l r e a d y  w e r e .  T h e  

i rony is that if t h e y  h a d  s t a y e d  

w h e r e  t h e y  w e r e ,  t h e y  w o u l d  n o t  

h a v e  b e e n  a b l e  to u s e  their 

traplines, b u t  s o m e o n e  f r o m  the 

L o w e r  4 8  c o u l d  h a v e  m o v e d  into 

W i s e m a n  a n d  u s e d  t h e m .  Si m i l a r  

situations exist in o t h e r  a r e a s  of the 

state.

W h o ,  then, c a n  s u b s i s t e n c e  h u n t

in a  n ational p a r k ?  A c c o r d i n g  to the 

N a t i o n a l  P a r k  S e r v i c e  regulations, 

w h i c h  a re s u b j e c t  to the 

interpretation of e a c h  

s u p e r i n t e n d e n t  a n d / o r  p a r k  staff, 

o n l y  t h o s e  p e o p l e  living in the p a r k  

o r  in a  rural c o m m u n i t y  o r  a r e a  of 

t h e  p ark, o r  t h e s e  p e o p l e  w h o  h a v e  

o b t a i n e d  a  special u s e  p e rmit, c a n  

h u n t  in a  national p ark. P e o p l e  m u s t  

s h o w  t h e y  h a v e  traditionally u s e d  

t he p a r k  for s u b s i s t e n c e  to o b t a i n  a  

special u s e  permit. S o u n d  intricate? 

T h e  intricacies p r o m i s e  to g r o w  

w o r s e .

T h e  federal s u b s i s t e n c e  l a w  is "to 

p r o v i d e  t h e  o p p o r t u n i t y  for rural 

residents engaged in a subsistence 
way of life to continue to do so." 
D o e s  this m e a n  that o n l y  t h o s e  

residents s u bsisting prior to t h e  l a w  

h a v e  the right to c o n t i n u e ?  O r  d o e s  

this m e a n  that a n y  rural resident 

w h o  b e c o m e s  e n g a g e d  at a n y  t i m e  

in a  su b s i s t e n c e  w a y  o f  life is 

g u a r a n t e e d  t h e  right to t h e  

c o n t i n u a t i o n ?  Will t h e  result of 

conflicting a n d  restricting 

interpretations of t h e  s u b s i s t e n c e  

r egulations a n d  l a w  b e  that

e r if . Presents
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u n n a t u r a l  acts. In t h e  G a t e s  of  t he 

Arctic, s u b s i s t e n c e  h u n t i n g  h a s  b e e n  

practiced for t h o u s a n d s  of years.

T h e  a n i m a l  p o p u l a t i o n s  h a v e  

e v o l v e d  w i t h  h u n t i n g .  T o  limit 

h u n t i n g  w o u l d  b e  a n  u n n a t u r a l  

o c c u r r e n c e  in t h o s e  a n i m a l  

p o pulations. S u b s i s t e n c e  is e v e n  

c o n s i d e r e d  a  n atural p art of the 

e c o s y s t e m  b y  t h e  c o n g r e s s i o n a l  

history o n  subsistence.

Nevertheless, conflicting 

interpretations of  t h e s e  t w o  p h r a s e s

h a v e  r esulted in _____________________

s u c h  p r o b l e m s  

a s  t h e  l a c k  o f  

a g r e e m e n t  b e ­

t w e e n  t h e  s tate 

a n d  federal g o v ­

e r n m e n t s  o n  a  

w o r k i n g  d efi­

nition for " n a t u r a l  

a n d  h e a l t h y . "  a s  

a p p l i e d  to h u n t ­

i n g  a n d  t r a p p i n g  

b a g  l i m i t s  a n d  

s e a s o n s  for

federal lands.

A s  a  result, if 

t h e  m o o s e  p o p ­

u l a t i o n  is l o w ,  ____________________

w o l f  c o n t r o l  c a n  

b e  u s e d  o n  state l a n d  b u t  n o t  o n  

p a r k  land. Y e t  t he p e o p l e  w h o  

subsist in t h e  p a r k  also d e p e n d  o n  a  

h e a l t h y  m o o s e  popul a t i o n .  A n d  the 

m o o s e  a n d  w o l v e s  blithely c r o s s  the 

b o u n d a r i e s  b e t w e e n  state a n d  

federal lands, rega r d l e s s  of their 

m a n a g e m e n t .

U
ntil t h e  g o v e r n m e n t a l  

a g e n c i e s  involved, o r  the 

courts, ulti m a t e l y  d e c i d e  

s u c h  issues. A l a s k a n s  

are left w i t h  a  p l e t h o r a  

of s u b s i s t e n c e  interpretations w i t h  

t h e  potential to pit u r b a n  

p o p u l a t i o n s  a g a i n s t  rural, 

n o n - N a t i v e s  a g a i n s t  Natives, a n d  

n e i g h b o r  a g a i n s t  n e i g h b o r .

In t h e  m e a n t i m e ,  h o w  d o e s  a  

p e r s o n ,  w h o  w a n t s  to subsist, a v o i d  

t h e  " w h o  is eligible to subsist a n d  

w h e r e ” q u a g m i r e  in w h i c h  L a r r y  

F i t z w a t e r  f o u n d  h i m s e l f ?

T h e  b est a n s w e r  is to c h e c k  w i t h  

t h e  A l a s k a  D e p a r t m e n t  of F i s h  a n d  

G a m e  or  t h e  federal a g e n c y  

a d m i n i s t e r i n g  t h e  l a n d  u p o n  w h i c h  

o n e  w i s h e s  to subsist. S u b s i s t e n c e  

c a n  b e  l i k e n e d  to s u r g e r y  —  a  

s e c o n d  o p i n i o n  c an't hurt. If n o t  

satisfied, still p u z z l e d  or faced w i t h  

a  legal a c t i o n  (like Fitzwater). get 

h e l p  t h r o u g h  t h e  v a r i o u s  a g e n c y  a n d  

legal c h a n n e l s .

P e o p l e  h a v i n g  s u b s l s t e n c e - u s e  

p r o b l e m s  w i t h  t h e  federal l a n d  

agencies, s u c h  a s  N a t i o n a l  P a r k  

Service, c a n  a p p e a l  t h r o u g h  t he

A l a s k a n s  a r e  l e f t  
w i t h  a  p l e t h o r a  
o f  s u b s i s t e n c e  

i n t e r p r e t a t i o n s  w i t h  
t h e  p o t e n t i a l  to  p i t  

n e i g h b o r  a g a i n s t  
n e i g h b o r .

h i e r a r c h y  of t he federal land- 

m a n a g i n g  a g e n c y .  S e v e r a l  national 

p a r k s  h a v e  S u b s i s t e n c e  R e s o u r c e  

C o m m i s s i o n s  that will try to solve 

s u b s i s t e n c e  p r o b l e m s  i n v o l v i n g  their 

particular w o r k .  A l a s k a n s  also h a v e  

a  u n i q u e  a g e n c y ,  t he Citizens' 

A d v i s o r y  C o m m i s s i o n  o n  F e d e r a l  

A r e a s ,  w h i c h  w a s  d e s i g n e a  b y  the 

state legislature a s  a n  o m b u d s m a n  

for A l a s k a n  citizens o r o r g a n i z a t i o n s  

h a v i n g  p r o b l e m s  w i t h  federal l a n d  

agencies. T h e s e  c o m m i s s i o n s  will

____________________  m e d i a t e  a n d

a d v i s e  o n  

s u b s i s t e n c e  

p r o b l e m s  

i n volving 

federal lands.

O n  p r o b l e m s  

o n  state l a n d  

that are n o t  

b e i n g  satisfac­

torily r esolved 

b y  a  state 

a g e n c y ,  t he 

state O m b u d s ­

m a n ' s  Office 

c a n  b e  

a p p r o a c h e d .

______________________ T h e  B o a r d s  of

Fisheries 

a n d  G a m e  will listen to p r o b l e m s  

inv o l v i n g  s u b s i s t e n c e  fishing, 

h u n t i n g  a n d  trapping. T h e  B u r e a u  

of I n d i a n  Affairs will assist N a t i v e s  

w i t h  s u b s i s t e n c e  p r o b l e m s .  A l a s k a  

L e g a l  S e r v i c e s  will aid p e o p l e  w i t h  

l o w  i n c o m e s  w i t h  s u b s i s t e n c e  legal 

ac t i o n s  a n d  questions. T h i s  list of 

a g e n c i e s  a n d  legal c h a n n e l s  is b y  n o  

m e a n s  c o m p l e t e .

A p p e a l s  a n d  legal solutions are 

s l o w  a n d  c o m p l e x  processes. T h e  

earlier a  q u e s t i o n  o r  potential 

conflict is c h e c k e d  out, t he m o r e  

likely t h e  results will b e  pleasant. 

T o o  often, a  p r o b l e m  r e a c h e s  a n  

a g e n c y  too late: t he a p p e a l  d e a d l i n e  

h a s  p a s s e d ,  t he trial h a s  a l r e a d y  

b e e n  held, o r  t he p a p e n v o r k  w a s  

s i g n e d  w i t h o u t  a  r e a d i n g  or 

u n d e r s t a n d i n g  of t h e  c o n s e q u e n c e s  

c o n t a i n e d  in t h e  line print.

A t  a  t i m e  o f  i n c r e a s i n g  

c o m p e t i t i o n  for resources, C o n g r e s s  

a n d  t h e  state legislature w e n t  to 

great l e n g t h s  to protect c o n t i n u e d  

s u b s i s t e n c e  opportunities. B u t  

A l a s k a n s  will h a v e  to w o r k  to 

e n s u r e  that t h o s e  o p p o r t u n i t i e s  are 

n o t  lost in the m a s s  o f  rules a n d  

p r o c e d u r e s  s p a w n e d  b y  t h e  l a w s . D
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where we were. It was a tremendous 
relief.
Later the next morning, we 

received a telephone call from 
Alaska’s Sen. Ted Stevens, calling 
from Washington, D.C. The 
connection (or the telephone 
equipment) was poor, but I 
understood thai Senator Stevens

“K o r e a n  j e t  7 0 7  
t r i e d ,  to  e s c a p e  

h e  a n s w e r e d ,
‘ ‘B o o m !  F i v e  

A m e r i c a n s .  N o  
p r o b l e m . ”

wanted to know if any of us were 
hurt and what we were charged 
with. He told me that he had the 
State Department in Moscow 
working for our release.
"If you are being held on a 

technical violation, they should 
release you soon," he told me.
I told him that the Russians had 

tried to get me to sign many papers 
that said we had intentionally 
violated the Soviet boundary.

"Don't admit to anything you 
didn’t do," he warned.
"We aren't going to sign 

anything," I told him.
"Is there anything you want me to 

tell your parents?"
"Everybody’s fine."
I was taken back to my room, and 

minutes later the interpreter and an 
officer arrived. The telephone call 
had been a miracle. How they even 
found the number was incredible, let 
alone the timing. It was obvious the 
officers knew nothing about It. I 
think the guard who led me to the 
phone got Into trouble over It, for we 
never saw him again after It was 
learned that I received a call.
The call came at a good time, for 

v/e were feeling low, having gone 
days without more than a few 
catnaps and without proper food.
The stress was building, and we 
were wondering if we were going to 
get out. But now that our 
government knew we were here, we 
were encouraged.
After I had been questioned again, 

with the same questions over and 
over, the officer and the interpreter 
left. Later, when the officer learned 
about the phone calls, he was so 
angry he screamed. It didn’t help 
his humor any when Charley and I 
refused to talk, answer or do

SEIZED BY THE RUSSIANS
Continued from page 27

layer of grease. We were thankful 
Just to be alive.
When the others wouldn’t eat, a 

soldier came In and took me by the 
shoulder and led me Into their room 
so they could see that I was still 
alive. Then he yanked me back into 
the room with Charley.

sixth day of our 
captivity at 9:15 p.m., 
when the officers and 
interpreter were gone, a 
soldier came into the 

room and motioned me to follow 
him, pointing to me and holding his 
hand to his ear to indicate a 
telephone call.
Startled, I followed him to a room 

where there was an ancient 
telephone 'hat looked to be about 
one model later than the 
hand-cranked style. I picked it up 
and heard, faintly, words in 
Russian.
“Hello, hello," I said, speaking 

and alternately listening for about a 
minute. Then I heard someone 
speaking English. It turned out to be 
Susan Arnold, calling from the U.S. 
Embassy In Moscow! People knew



N A R R A T I V E

Objective; To redefine "subsistence user" in the most narrow and 

precise manner possible as a means of determining those individ­

uals eligible for qualification as a "subsistence user" under a 

rewritten Alaska State statute.

Background: Since 1981, the State of Alaska has defined a

subsistence user in a sufficiently broad manner so as to allow 

the largest possible number of individuals in Alaska (except 

residents in the urban centers, i.e., Anchorage, Fairbanks, 

Juneau, etc., which are excluded by Congressional action) to 

qualify for the subsistence privilege set forth in Title VIII of 

ANILCA. Recent legal decisions in the Alaska Supreme Court have 

resulted in the striking of certain provisions of the state's 

subsistence program. Thus, the state's subsistence program is in 

disarray and under threat of take-over by the federal government.

At least part of the "problem" with the state's subsistence 

program lies in the Boards of Fish and Game having attempted to 

define those who might qualify as a "subsistence user" suffi­

ciently broad so as to allow the maximum number of Alaska resi­

dents to benefit from the subsistence privilege. The Boards 

knowingly chose this course and direction. The Boards of Fish 

and Game apparently were persuaded that the best interest of the 

largest number of Alaskans lie in maximizing the number of 

Alaskans who could qualify for the subsistence privilege. Time

1



in the best public interest.

Some argued, at the time the Boards of Fish and Game instituted 

the stc.te-managed subsistence program, that the public interest 

would be better served if the definition of subsistence user was 

constructed along the most narrow parameters possible. That is, 

define subsistence user such that only those individuals, resi­

dent in Alaska who:

1) actually rely upon taking of wild fish and game and other
•k

natural resources for sustenance ; and

2) who demonstrated a customary and traditional reliance on 

subsistence taking for such sustenance, would fall within the 

definition of subsistence user.

One advantage of this more narrow approach would be to reduce the 

number of individuals affected by the subsistence program during 

the course of its normal operation. Large numbers of people 

would only be affected in the event it becomes necessary to 

restrict taking of any particular species within a particular

* Sustenance: "means of sustaining life; nourishment, means of

livelihood." American College Dictionary of the 

English Language, Random House, NY, NY.

2



region of the state because of declining fish or wildlife popu­

lation levels. Restrictions on taking are infrequent events, 

unlikely to occur under sustained yield management practices. 

Thus the state would be able to go about its business of managing 

resident fish and game on state lands without having to provide 

the subsistence opportunity to the hundreds of thousands it now 

has to appease under the broadly defined program presently in 

place. Stated another way, a narrower definition would continue 

to provide the priority to those *ho truly need it and were 

entitled to î ft when they needed it the most, that is when fish 

and wildlife population levels forced invoking the priority 

system.

This approach is, of course, diametrically opposite of that taken 

by the State of Alaska in its program established in 1981 and in 

the program established following the recent Supreme Court 

decision.

Issue; When considering such a narrowing of the definition of 

subsistence user the question that immediately arises is, "What 

criteria will be used to make the determination that an indi­

vidual actually depends upon subsistence taking for subsistence?"

It is fairly well agreed that the State Department of Fish and 

Game (along with other agencies of both state and federal govern­

ment in Alaska) can accurately determine which communities and 

groups of residents within the state have customarily and tradi­

tion. ly relied on taking of wild natural resources as a means of



sustenance. The issue, then, lies in determining who must rely 

on subsistence resources in order to survive in an absolute 

sense, i.e., "sustenance".

Jince a strictly "needs based" system for determining eligibility 

is generally agreed to be outside the bounds of the present 

federal statute, other factors must be considered.

This paper addresses only the issue of criteria that might be 

used to ascertain who actually relies on subsistence taking of 

wild resources for sustenance.

There are, in fact, numerous criteria and numerous potential 

sources ( f data and information one could uie to ascertain who 

actually relies upon subsistence for sustenance in Alaska. 

Alaska state government agencies such as the Alaska Departments 

of Fish and Game; Commence and Economic Development; Labor; 

Community and Regional Affairs; and others have, over the past 

several years, compiled statistical information which could be 

factored into a formula for defining eligibility. Additionally, 

federal agencies such as the Bureau of the Census and the several 

federal land managing agencies (National Park Service, Bureau of 

Land Management, Fish and Wildlife Service, and Bureau of Indian 

Affairs) all have data and information bases that could input to 

the determination. A group of individuals, familiar with the 

kinds and sources of information and data being considered and 

who where given precise parameters within which to function could 

easily develop criteria of the type outlined below, and, using



that material, construct proper components of a qualification 

system.

The first action that must occur, however, is for those who are 

framing this program and those who will manage it, to depart from 

the prevailing mind set that entire communities and groups of 

people must be allowed to qualify. Instead, it must be accepted 

that guidelines for the subsistence privilege will be bused upon 

individuals meeting whatever criteria are established. For 

example, individuals living in Bethel, not the entire population 

of Bethel, will qualify. The same will be true for all geogra­

phic locations in Alaska except those which Congress precluded 

from the privilege. Once a person qualifies for the subsistence 

privilege, he would be: granted a "subsistence license." The

system contemplated here would obviously require establishment of 

a whole new bureaucracy (or at least a "beefed-up" bureaucracy 

over that currently in place) within state government to adminis­

ter the subsistence program. It should be pointed out though, 

that the State of Alaska currently receives some $1.0 million 

annually from the federal government to help defray the costs of 

the subsistence program. One important component of the system 

would probably have to include some sort of an appeals mechanism 

to rule on cases where a potential subsistence user is denied the 

privilege by the state bureaucracy. There seems to be no way to 

avoid this bureaucratic system, when the alternative is con­

sidered.

The following considerations (among others) should be evaluated:

5
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Conununity population size. A policy decision could be made 

by the Legislature that the population size of the conununity 

or place in which a person resides will be a major factor in 

determing ones eligibility for subsistence. The premise for 

this determination lies in the presumption that once a 

village or community reaches a certain population level, say 

500 persons (it could be 350 or 675-whatever the Legislature 

determined), the local infrastructure of community services, 

transportation, cind communication and the existing internal 

systems for procuring non-subsistence foods, etc., will have 

reached a level of development where it is unlikely that the 

vast majority of residents in that community will, of 

necessity, rely upon subsistence taking for sustenance. 

Obviously, exceptions to the "rule" will occur and for them 

the state will have to provide. But, since this program is 

based upon individuals, not entire communities of people, 

this sh ->uld not be allowed to be a bar to the program being 

effectiv a.

What kind of commercial enterprises are available in the 

immediate vicinity? Does the conununity have a general 

merchandise or food store? What are the sources of heating 

fuels, goods, and personal services? Is the volume of 

retail trade in that store such that the residents of the 

area rely upon the store for purchase of the majority of 

their foodstuffs and other essential necessities, and thus 

taking the wild resources is really supplementing the food 

supply as contrasted with it being the principal source? 

What is the proximity of the community to these sources?



. .. .... . • • •.

Level of receipt of government aid programs. Are large

numbers of residents of the community recipients of "wel­

fare" or other government subsidy? Do the data associated 

with this factor demonstrate, either independently or in 

conjunction with other data, that subsistence is the means 

of sustenance in the community? Care must be taken in 

applying these data and drawing conclusions from their 

application. The data in this case could mean entirely 

different things to different people.

Employment data and income levels. Are levels of employment 

and income in the community sufficiently high to indicate 

that the community exists on a "cash economy" as contrasted 

with a so called "subsistence economy?" Is the applying 

subsistence user above or below the established "poverty 

level" of income?

Availability of employment opportunities. Is there any 

indication that employment is available within the com­

munity? What is the geographic proximity of employment 

opportunities to the community in which the applicant 

resides?

Are there any evidences of "importation" of income to the 

community from sources outside the community; i.e., family 

members working on the North Slope and bringing income into 

the economy of the community?
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ADF&G harvest record data could supply indications of the 

level of taking of fish and wildlife resources by local 

people as subsistence. This would provide an indication of 

the extent to which any individual should quality for the 

sabsistence privilege.

Conclusion: Clearly, there are numerous other criteria that

could be factored into this determination. The above list does 

not approach completeness. These are cited merely as ideas to 

foster thinking as to how one would approach narrowing the number 

of individuals eligible for the subsistence qualification.

8



sityr have to be made in not only arriving at those criteria to 

be written into either law or regulation, but as well by the 

bureaucracy in administering whatever program it is the Legisla­

ture finally imposes. Those who will be critical of the premise 

t’ at the category of users should be narrowed in number and those 

who will be critical of the application of some subjective 

criteria and judgement-making should be reminded that the task of 

the elected Legislature is to make those very kinds of decisions 

through the political process under which our government works. 

It is within the prerogative of the Legislature to make the laws 

and the rules— and thus the policy decisions associated there­

with— so long as those decisions withstand the test of consti­

tutionality and public opinion.

9



I Appendix A Organizational Alternatives and Regulation of U.S. Commercial Fisheries

I. DOMESTIC FISH ER IES, R EG U LA TIO N . AND THE COMMERCE CLAUSE

A. O w nership o f A nim als Ferae Naturae

The roots of western man’s inharmony with his environment and his attitudes toward exploitation of 
natural resources were already evident in the Old Testament.1 Whatever their origin there is deep-seated 
tradition in our law that every man, as an individual, has an equal right to pursue and take to his own use 
all such animals as are ferae naturae, i.e., of 3 wild nature, the property of no one, but liable to be seized 
by the first occupant. Traditionally, also, the sovereign has asserted ownership of migratory species, 
under a variety of theories. In Roman law, animals ferae naturae were considered to belong in common 
to all the citizens of the state. Speaking to English common law, Blaokstone asserted that such animals 
were prerogative property vested in the King alone. The original 13 colonies succeeded to the rights of 
the Crown, from which has developed in American law theories regarding the ownership of wild game 
and fish. The rule of law which American courts have consistently recognized is that animals ferae 
naturae are owned by the States, not as proprietors, but in their sovereign capacity as the representatives 
and for the benefit of all their people in common. The property right is a common ownership ... to be 
exercised ... as a trust for the benefit of the people, and not as a prerogative for the advantage of the 
government as distinct from the people, or for the benefit of private individuals as distinguished from 
the public good.2

But the "ownership" is not unqualL'ied. It is the law that whoever claims title to animal ferae naturae 
must first reduce them to possession.3 Where statutes speak of title to game and fish as being in the 
State, they speak to the State’s police power to regulate the taking and use of wild game and fish, do not 
affect a landowner’s interest in land,4 and have generally involved the relationship between a State and 
an individual, not between a State and the Federal Government.5 The ownership theory is not without 
modification. ‘To put the claim of the State upon title is to lean upon a slender reed," said Mr. Justice 
HoLmes, because wild animals are in the possession of no one and "possession is the beginning of 
ownership."4 The ownership theory has been characterized as “a fiction expressive in legal shorthand of 
the importance to its people that a State have power to preserve and regulate the exploitation of an 
important resource.”7

B. S ta te  A u th o rity  To Regulate Fish and Wildlife

Most of the Federal case law to date has dealt with the authority of the States to regulate the 
exploitation of wildlife by individuals, and has consistently held that is between the State and the 
individual the State can control and regulate the common property in game and fish within the
jurisdiction of the State. In McCready v. Virginia, 94 U.S. 395 (1876), at issue was the power of the
State of Virginia to prohibit citizens of other States from planting oysters within the internal or tide

1W h ite , L yn n  J r . . 'T h e  H is to rica l R o o u  o f  O u r Eco log ic C ris is ," 1 55  Science 1 2 0 3 . March 10 . 1 9 6 7 ; B aer, R ichard  
A . J r . , “ Land M isuse: A T h eo log ica l C o n c e rn ,"  The Christian C entu ry , O ct. 12 , 1 9 6 6 .

2 C ee r v. Connecticu t. 161 U .S . 5 1 9 , 5 2 9  ( 1 8 9 6 ) ; .Martin v. Waddell. 16 Pet. 3 6 7 -.M cCready v. V irginia. 9 4  U .S . 3 9 1 ;
Sm ith  v. M ary land . 18 H ow . 7 1 ; M ancheste r v. Massachusetts. 139  U .S . 2 4 0 ; Law ton  v S teele . 152  U S . 13 3 : Ward v.
Race H orse . 163 U .S . 5 0 4 ; Patso r.e  v. Pennsylvania . 2 3 2  U .S. 1 3 8 ; U n ited  S ta tes v. M cCullagh. 2 21  Fed. 2 3 8 ; Un ited  
States v. Shau v tr . 2 1 4  Fed . 1 5 4 ; S iiz v. Hesterberg. 211  U S . 3 1 ; Kenned y  v. Becker. 241  U .S . 5 5 6 . See also 
C om m onw ea lth  v. A gway, In c .. 2 1 0  Pa. S up e rio r C t. 1 5 0  (1 9 6 7 ) .

3P ie rson  v. P ost. 3 Caines 175 (N .Y . . 1 8 0 5 ) . See a lso K o o o  v. Un itea  Stares. 2 9 6  F .2d  53  (C .C .A . 3 . 1 9 6 1 ) .
4 See M cKee  v. G ra n . 2 6 0  U .S . 1 2 7 . 1 35  ( 1 9 2 2 ) .
5 G eer v. Connecticu t, sup ra : Ward v. R ace  H orse, sup ra ; F o s te r-F ou n ta in  Pack ing  Co. v. Haydet. 2 7 8  U .S . 1 ( 1 9 2 8 ) .
6M issou ri v. H o lla n d . 2 5 2  U .S . 4 1 6 . 4 3 4  (1 9 2 0 ) .
2T o om e r  v. Witsell. 3 3 4  U .S . 3 8 5  (1 9 4 8 ) .
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[discussing Geer v. Connecticut/ ... it is there held the power of the state over game within its 
territorial limits is not terminated by the act of the individual in reducing it to his exclusive and lawful 
possession, bur, on the contrary, the power of the state follows the game into the hands of the lawful 
exclusive possessor, and in the assertion of its title held therein in trust for all the people of the state it 
may so control its use and disposition as to absolutely forbid and prohibit its coming under the 
protection and control of the commerce clause of the national Constitution. And the reason for the rule 
is apparent. If the state, either by its laws, or in the absence of prohibitive laws, once permits game to 
come under the authority of the commerce clause of the national Constitution, then all stare control or 
authority thereover of necessity must cease to exist, and its trust title for the common good of all the 
people of the state be cut off and destroyed...

Speaking after enactment of the Migratory Bird Treaty Act and before Missouri v. Holland, the 
District Court for the Western District of Missouri said:

Primarily the state, both as trustee for the rights of all its people and in the exercise of its police power, 
has control over the right to reduce animals ferae naturae to possession. [Citations omitted/ And in the 
absence of treaty there appears to have been no delegation of paramount authority to the federal 
government. Under the foregoing authorities, therefore, as well as on principle, this act. in the absence of 
treaty, would be unconstitutional, as exceeding the legitimate powers of Congress, and so it has been 
held in cases substantially identical. United States v. Shauver. 214 Fed. 154; United States v. McCullagh, 
221 Fed. 288. That this power in the state is subject to any valid exercise of authority under the 
provisions of the federal Constitution is clear; and that a valid exercise of the treaty making power may 
be recognized as such a valid exercise of authority has been foreshadowed by necessary implication or by 
express reservation in the decisions of the Supreme Court of the United States. [Citations omitted./

Eight yean after Missouri v. Holland, the Supreme Court held that the commerce clause could reach 
shell fish shipped and sold in interstate commerce. In Foster-Fountain Packing Co. v. Louisiana, 278 
U.S. 1 (1928), Foster-Fountain challenged the Louisiana Shrimp Act, which asserted the State’s 
ownership of shrimp within its waters and provided that shrimp caught in its waters must be headed and 
hulled before being shipped out of the State. Distinguishing this case from Geer v. Connecticut because 
the Shrimp Act expressly authorized shrimp meat and bran to be shipped and sold in interstate 
commerce, the Court said, 278 U.S. at 12:

Consistently with the Act all may be, and in fact clearly all is, caught for transportation and sale in 
interstate commerce. As to such shrimp the protection of the commerce clause attaches at the time of 
the taking ... But, in direct opposition to conservation for intrastate use, this enactment permits all 
parts of the shrimp to be shipped and sold outside the State. The purpose is not to retain the shrimp for 
the use of the people of Louisiana; it is to favor the canning of the meat and the manufacture of bran in 
Louisiana by withholding raw or unshelled shrimp from the Biloxi plants. But by permitting its shrimp 
to be taken and ail the products thereof to be shipped and sold in interstate commerce, the State 
necessarily releases its hold and, as to the shrimp so taken, definitely terminates its control. Clearly such 
authorization and the taking in pursuance thereof put an end to the trust upon which the State is 
deemed to own or control the shrimp under the authority of the Act necessarily thereby become 
entitled to the rights of private ownership and the protection of the commerce clause. [Emphasis 
added.]

The paramount authority of the commerce clause was challenged again in 1948 when citizens of 
Georgia sued to enjoin South Carolina State officials from enforcing statutes of that State regulating 
commercial shrimp fishing in the three-mile maritime belt off the coast.14 One of the statutes challenged

1*Toomerv. Winell. 334 U.S. 335 (1948).
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waters of that State, which power was upheld by the Court. Manchester v.Massachusetts, 139 U.S. 240 
(1891), is cited as authority for the State of Massachusetts to control and regulate the catching of fish 
by individuals within the bays of that State. The authority of the State to control and regulate its own 
citizens in their exploitation of resources beyond the territorial sea, in the absence of Federal legislation, 
was confirmed in Skiriotes v. Florida, 313 U.S. 69 (1941), as was the authority of the State to control 
and regulate such exploitation by both citizens and noncitizens of the State while in the territorial sea 
boundaries of the State (Toomer v. Witsell, supra). For the effective enforcement of hunting and fishing 
restrictions, the State may forbid the possession within its borders of certain gear, such as nets, traps, 
and seines (Miller v. McLaughlin, 281 U.S. 261, 264 (1930)). The State may also forbid the 
transportation outride the State of game killed therein (Geerv. Connecticut, supra), and to make illegal 
the possession, during the closed season, of game imported from abroad (Sit v.Hesterberg, 211 U.S. 31 
(1908)).

C. T reaties and R egulation

“No doubt it is true that as between a State and its inhabitants the State may regulate the killing and 
sale of [migratory] birds, but it does not follow that its authority is exclusive of paramount powers."® 
It is well settled in American law that as between a State and the Federal Government, laws passed 
pursuant to the valid exercise of the treaty-making power of the Federal Government’ are the supreme 
law of the land. This was expressly confirmed in the landmark case of Missouri v. Holland, which held 
that the Migratory Bird Treaty10 and the Migratory Bird Treaty Act11 j assed pursuant thereto were 
supreme law of the land, supervening State laws and creating rights superior to those of the States or 
their citizens.

D. C om m erce Clause and R egulation

However, before the enactment of the Migratory Bird Treaty, there was doubt and uncertainty as to 
the power of the CongTess to deal with the hunting and killing of game birds. In 1913, the Congress 
passed a law deeming migratory birds to be “within the custody and protection of the government of the 
United States,” and asserted the authority of the Department of Agriculture to adopt suitable 
regulations to prescribe closed seasons and to prohibit the killing of migratory birds.17 This Act was first 
contested in United States v. Slumver, 214 Fed. 154 (D.C.E.D. Ark., 1914). On initial hearing, counsel 
for the Government did not contend that power to enact the legislation was under the commerce clause, 
but under the power to make regulations respecting the property of the United States.13 Citing 
numerous cases to the effect that “animals ferae naturae ... are owned by the States, not as proprietors, 
but in their sovereign capacity as the representatives and for the benefit of all their people in common," 
the court stated 'hat it was “unable to find any provision in the Constitution authorizing Congress, 
either expressly or by necessary implication, to protect or regulate the shooting of migratory wild game 
when in a state,” and declared the Act unconstitutional. On rehearing, the court dismissed the case after 
counsel for the Government contended that the Act was authorized by the commerce clause.

To similar effect was United States v. McCullagh, 221 Fed. 288 (D.C. Kan., 1915), decided nine 
months after the Shauver case, and testing the same Act. Holding the Act unconstitutional, the court 
stated, 221 Fed. at 292:

®Mi. Justice H o lm es in M issou ri v. H o lla n d , 2 5 2  U .S . 4 1 6 . 4 3 4  ( 1 9 2 0 ) .
’ U .S . C o n s t , a rt. I. § 8 . c l. 3 .

1 0 3 9  S u t .  1 7 0 2  (D ec . 8 . 1 9 1 6 )
11 Act o f  Ju ly  3 . 1 9 1 8 .4 0  S u t .  7 5 5 , as am ended . 4 9  S u t .  1 5 5 6  (June  2 0 . 1 9 3 6 ) . 16 U .S .C . 7 0 3 -7 1 1 .
12 A ct o f  March 4 . 1 9 1 3 . 37  S la t . 8 2 8 .
1 3A r t  4 . § 3 . c l. 2 . ‘ T h e  Congress shall have p ow er to  dispose o f  and make all n eed fu l ru les and regu lations

respecting the te rr ito ry  o r  o th e r p ro p e rty  belonging to  the United S ta te s . . . "
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required all boats licensed to trawl for shrimp in the State’s waters to dock at a South Carolina port, 
unload, pack, and stamp their catch before shipping or transporting it to another State. The Court 
declared this statute unconstitutional. Concurring with the Court’s decision, Mr. Justice Frankfurter 
said, 334 U.S. at 409:

... When a State regulates the sending of products across State lines we have commerce among the 
States as to which State intervention is subordinate to the Commerce Clause. That is the nub of the 
decision in Foster-Fountain Packing Co. v. Hay del, 278 U.S. 1. South Carolina has attempted such 
regulation of commerce in shrimp among the States. In doing so she has exceeded the restriction of the 
Commerce Clause.

The line to be drawn between the legitimate exercise of the State’s police power to regulate the 
taking and use of animals ferae naturae, and the paramount powers of the United States under the 
commerce clause is not clear. However, the Supreme Court has enunciated certain general principles 
regarding the States’ police power.15 In each case involving the commerce clause, the courts must 
balance the adverse effect on interstate commerce imposed by a State law against the local benefits 
which the law was designed to achieve. In holding that a Maryland law prohibiting the use of purse nets 
in the tidal waters of the State had a rational basis and that the interference with interstate commerce 
was “merely incidental,” the District Court in Corsa v. Tawes16 said:

. . .  in the absence of conflicting Congressional legislation under the commerce clause regulation of the 
coastal fishery is within the police power of the individual states... Congress has not sought to impose 
uniformity, but has been content to leave the matter to local authority and has recently made this 
intention explicit.. [citing the Submerged Lands Act of 1953/.

Doubtless catchir.g menhaden and processing them into useful products is a legitimate occupation and in 
commerce the interstate aspects of which cannot be interfered with arbitrarily. But the same 
Constitution which puts interstate commerce under the protection of Congress recognizes the 
sovereignty of the stares in local regulation for the protection of their natural resources. If the adverse 
effect on interstate commerce is only incidental and indirect and is outweighed by the local benefits 
which the statute is designed to achieve, the commerce clause will not render the enactment invalid...

E. Subm erged Lands A ct

To fill out a consideration of the Federal-State powers to regulate fisheries, attention must be given 
to the Submerged Lands Act of 1953,17 which provides in part:

It is determined and declared to be in the public interest that (1) title to and ownership of the lands
beneath navigable waters within the boundaries of the respective States, and the natural resources within
such lands and waters, and (2) the right and power to manage, administer, lease, develop and use the said
lands and natural resources all in accordance with applicable State law be, and they are, subject to the
provisions hereof, recognized, confirmed, established, and vested in and assigned to the respective States 

1 s

The Act defines “natural resources" to include minerals and “fish, shrimp, oysters, clams, crabs, lobsters, 
sponges, kelp, and other marine animal and plant life ... ” 19 Finally, the Act provides:

15Se«, fo r  in s t in c t ,H u ro n  P o rt la n d  Cem ent Co. v. D e rro it . 3 6 2  U .S. 4 4 0  ( 1 9 6 0 ) .
1 6 14 9  F . S upp . 7 7 1 , 7 7 3 , 7 7 6  (D . Md., 19 S I ) ,  a ffi rm ed . 3 5 5  U .S . 37  ( 1 9 5 7 ) .
1 7Act o f  May 2 2 . 1 9 5 3 .6 7  S u t .  2 9 . 4 3  U .S .C . 1 3 0 1 -1 3 1 5 .
u 6 7  S u t .  3 1 . 4 3  U .S .C . 1 3 1 1 (a ) .
1 ? 6 7  S u t . 2 9 . 4 3  U .S .C . 1 3 0 1 (e ) .
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The United States retains all its navigational servitude and rights in and powers of regulation and control 
of said lands and navigable waters for the constitutional purposes of commerce, navigation, national 
defense, and international affairs, all of which shall be paramount to. but shall not be deemed to include, 
proprietary rights of ownership, or the rights of management, administration, leasing, use, and 
development of the lands and natural resources which are specifically recognized, confirmed, established, 
and vested in and assigned to the respective States... 10

We have been unable to i-.--.-d any case law or administrative interpretations of the section quoted 
immediately above, but wouiu like to make two observations about the section. The effect of United 
States v. California was to invest the United States with a proprietary interest, to which Mr. Justice 
Frankfurter alluded in his dissent.1 1 This seems to have been confirmed in United States v. Louisiana,1J 
where the Court stated:

Since the Act concededly did not impair the validity of the California, Louisiana, and Texas cases, which 
are admittedly applicable to all coastal States, this case draws in question only the geographic extent to 
which the statute ceded to the States the federal rights established by those decisions...

Mile the ownership of certain lands within state boundaries has been held to be an inseparable attribute 
of the political sovereignty guaranteed equally to all States,... the geographic extent of those 
boundaries, and thus of the lands owned, clearly has nothing to do with political equality. A fortiori this 
is true in the case of maritime boundaries beyond low-water mark, since, except as granted by Congress, 
the States do not own the lands beneath the marginal seas. (Emphasis added.]

Regulatory authority over natural resources in the navigable waters within the seaward boundaries of 
the States has not been completely relinquished by the Congress, and could be asserted if necessary to 
do so in the best interest of rehabilitation of the U.S. fisheries. The “proprietary rights of ownership” 
and “title” to natural resources granted by the Submerged Lands Act, as they pertain to migratory 
species of fish, are subject to the limitations previously discussed regarding title to animals ferae naturae, 
which may be part of the meaning of the phrase “if any it has" in.43 U.S.C. 1311 (b), where Congress 
relinquished “all right, title, and interest of the United States, if any it has, in and to all said... natural 
resources."13 This also includes relinquishment of the public trust in which the State holds “title" to 
animals ferae naturae once a State permits the shipping and sale of such resources in interstate 
commerce.14 Patently, the Congress has not relinquished the power to regulate interstate comn'erce in 
recognizing, confirming, establishing, and vesting proprietary rights of ownership and riyhts of 
management over such natural resources in the States. Congress could assert regulatory powers pursuant 
to the Commerce Clause if it found that the failure of the States to manage the marine fisheries imposed 
an undue burden upon interstate commerce.

F. Conclusions and Sum m ary

Summing up the discussion of the power of the Federal Government to participate in the regulation 
of United States fisheries, we conclude (1) that when enabled pursuant to a treaty, the Federal 
Government has clear authority to regulate fisheries, which authority would supervene any State laws on 
the subject, and which could be exercised exclusively if the Congress were so to choose and (2) that the 
commerce clause could be invoked to warrant Federal regulation or participation in regulation of species 

shipped and old in interstate commerce.

2 0 67  S U t . 3 2 , 4 3  U .S .C . 1 3 1 4 .
1 1 3 3 2  U .S . 1 9 , 4 5  ( 1 9 4 6 ) .
" 3 6 3  U .S . 1 , 7 ,  7 7  (1 9 5 9 ) .
2 3 67  S ta t . 3 1 , 4 3  U .S .C . 1 3 1 1 (b ) .
2 4 C f. F o s te r-F ou n ta in  Pack ing  Co. v . L ou is iana . 2 7 8  U .S . I  ( 1 9 2 8 ) ;  T oom c r v. Witsell. 3 3 4  U .S . 3 3 5  ( 1 9 4 8 ) .



In the one case in which Congress sought to regulate migratory birds without a treaty, two District 
Courts held the Act unconstitutional in the exercise of the States' ownership of animals ferae naturae 
and their police power to regulate the taking and use of such animals. However, subsequent Supreme 
Court decisions have found that when shrimp are caught for shipment and sale in interstate commerce 
the trust upon which the State owns or controls the shrimp for the benefit of its people is lost, and the 
protection of the commerce clause attaches at the time of the taking. The Supreme Court and lower 
Federal courts have oft stated that in the absence of Federal legislation, the State may regulate the 
taking and use of migratory species. Despite giving title to “natural resources'' in the waters within the 
boundaries of the States, and Congress’ vesting of the right and power of the States to manage the 
natural resources in accordance with State law under the Submerged Lands Act, the power of Congress 
to regulate interstate commerce has not been diminished. The proprietary right to the living resources 
has been affirmed, to the extent it existed, but the authority to regulate interstate commerce has not 
been relinquished by the Congress.

While asserting that there is ample authority under the conferee clause for the United States to 
regulate U.S. fisheries, we contend that measures short of Federal regulation can be invoked toward 
removal of inhibiting institutional barriers, and for the rehabilitation of U.S. commercial fisheries on 
sound scientific, economic, and legal concepts. The issue of how such change can be achieved is a very 
sensitive political question that hits at the very roots of American federalism. The question is not 
whether Congress has the power to create change, but whether Congress will assert the power and how.

II. O RG A N IZA TIO N A L A LTER NA TIVES FOR FISH ER IES 

A. A S ta te m e n t o f Fisheries Problem s

1. Federal Authority

Regulation of the fisheries in the United States is exercised by the States under existing law; the 
Federal Government acts in a research, advisory, and coordinating role. Inasmuch as there has been no 
substantial change since the following excerpt was included in a Senate Report of the 79th Congress, it is 
apropos here:

. ..  In the States, the Federal Government acts, for the national interest, as a research, advisory, and 
coordinating agency wherever several States are concerned with a common conservation problem. It 
engages in fishery restoration and management activities, including propagation, independently in waters 
under Federal jurisdiction, and in collaboration with the States in other waters where national interest is 
involved. It develops and disseminates knowledge about whole fishery resources (Le., as opposed to local 
segments of them). It collaborates in the conservation of species shared be twee, the United States and 
other nations. It promotes the fullest and most widespread utilization of the commercial fish catch, and 
the achievement of the highest standard of quality of the fishery products.

The foregoing is a statement of an ideal. The Federal Government has never done justice to thest 
functions because its fishery conservation agency... has never been given broad enough direction by the 
Congress to permit it to carry out a unified program to suit the needs of the country as a whole. Without 
a fundamental plan, the Service has evolved by a process of tacking on projects one by one, which have 
generally been thrust upon it to meet particular crises, often as the result of pressure by special groups 
The appropriations to the Service are based principally on the support of these projects. Thus the 
Federal Sen'ice is helpless to execute a dynamic program based on national needs; instead, it can only 
carry on with its agglomerate of activities inherited from the past, and wait for further crises which its 
timely services would otherwise have averted... .2 5

* 5 "F ish c ry  Resources o f  the Un ited  S ta te s ,"  Sen . Doc . N o . 5 1 . 79 th  Congress, 1st Sess. ( 1 9 4 5 ) ,  C om m ittee  on 
C om m erce , at p . 1 3 2 .
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L E T ’ S GO SUBSISTENCE FISHING

(A D i s c u s s i o n  P a p e r )

You a n d I ,  no m a t t e r  wh e r e we l i v e  i n  A l a s k a  o r  wha t we d o ,  

a r e  s u b s i s t e n c e  f i s h e r s .  So I  am t o l d .  S o l e l y  bec au s e we a r e  

r e s i d e n t s  o f  A l a s k a .  So l e t ' s  p l a n  a s u b s i s t e n c e  f i s h i n g  t r i p .  

Maybe s e v e r a l  t h o u s a n d  o f  us f r o m  a l l  o v e r  t h e  s t a t e  can t a k e  s e t  

g i l l  n e t s  and f i n d  a n i c e  s p o t  a l o n g  Cook I n l e t ,  n e a r  a v i l l a g e  

h e a v i l y  d e p e n d e n t  upon a s u b s i s t e n c e  e c o n om y . L e t ' s  t i m e  o u r  t r i p  

t o  o v e r l a p  w i t h  t h e  o v e r l a p  o f  t h e  k i n g ,  c o h o and s o c k e y e r u n s .  I  

d o n ' t  kn ow how t o  f i s h  w i t h  a s e t  g i l l  n e t ,  b u t  no m a t t e r .  I ' m  

s u r e  t h a t  i n  no t i m e  we can l e a r n  f r o m  a t r u e  s u b s i s t e n c e  f i s h e r  

how e a c h  o f  us ca n c a t c h  a f r e e z e r - f u l l  o f  s a lm on i n  j u s t  a f ew 

d a y s .  And we ca n hav e a g r a n d  p a r t y  a t  t h e  same t i m e .  S c a t t e r  a 

f ew t r u c k l o a d s  o f  b e e r  ca n s a l o n g  t h e  b e a c h e s .  K i l l  a f ew b e a r s  

i n  s e l f - d e f e n s e .  I n v a d e  I n d i a n  c o u n t r y .  Maybe p h o t o g r a p h  some 

I n d i a n s  i n  t h e i r  n a t u r a l  h a b i t a t  o f  s p o r t  f i s h e r m e n  and o i l  

r e f i n e r i e s .  We c o u l d  h a v e  a b a l l ,  i n  b l a t a n t  d e f i a n c e  o f  t h e  

f e d e r a l  s u b s i s t e n c e  l a w .

I s  t h i s  p o s s i b l e ?  W e l l . . .  a p p a r e n t l y  o u r  s t a t e  sup reme c o u r t  

h a s c o n f e r r e d  t h i s  f u n d a m e n t a l  r i g h t  upon u s .  Mad i s o n v .  A l a s k a  

D e p t ,  o f  F i s h  & Game (22 Fe b . 1 9 8 5 ) .  Or so i t  i s  s a i d  by a number 

o f  d i s t i n g u i s h e d  o b s e r v e r s  and p a r t i c i p a n t s .  These p e o p l e  have 

c o n s i d e r a b l e  e x p e r i e n c e  d e a l i n g  w i t h  t h e  s u b s i s t e n c e  i s s u e  and 

d e c i p h e r i n g  o p i n i o n s  o f  t h e  Supr eme C o u r t  o f  A l a s k a ,  b u t  I  am n o t  

c o n v i n c e d .  N a y ,  I  am p e r s u a d e d  o f  t h e  o p p o s i t e .



" S p o r t  f i s h i n g "  has been c o n s i s t e n t l y  d e f i n e d  as f i s h i n g  " f o r  

p e r s o n a l  u s e "  w i t h  h o o k  and l i n e  h e l d  e i t h e r  i n  t h e  han d o r  

a t t a c h e d  t o  a p o l e  o r  r o d .  _T1_., § ( 2 1 ) .  " C o m m e r c i a l  f i s h i n g "  has 

a l w a y s  mea n t t a k i n g  f i s h  " w i t h  t h e  i n t e n t  o f  d i s p o s i n g  o f  them f o r  

p r o f i t . . . . "  _Td . f § ( 5 ) .

2 .  P r i o r  t o  t h e  m i d - 1 9 7 0 ' s ,  s u b s i s t e n c e  f i s h i n g  o c c u r r e d  

s i d e - b y - s i d e  w i t h  s p o r t  and c o m m e r c i a l  f i s h i n g  i n  Cook I n l e t ,  w i t h  

l i t t l e  a p p a r e n t  c o n f l i c t ,  t h e  s u b s i s t e n c e  t a k e  b e i n g  v i e w e d  as de 

mi n i m u s . ( B e t w e e n  1971 and 1977 , an a n n u a l  a v e r a g e  o f  o n l y  87 

s u b s i s t e n c e  p e r m i t s  w e r e i s s u e d ,  w i t h  an a v e r a g e  a n n u a l  c a t c h  o f  

o n l y  405 s a l m o n .  The c om m e r c i a l  h a r v e s t ,  i n  c o n t r a s t ,  a ve r a g e d 

a b o u t  t w o  m i l l i o n  f i s h  p e r  y e a r .  The s u b s i s t e n c e  t a k e  i s  

u n d e r s t a t e d ,  h o w e v e r ,  " s i n c e  many p e o p l e  d i d  n o t  o b t a i n  p e r m i t s  

and some c o m m e r c i a l l y  c a u g h t  sa lmon we re u s e d f o r  s u b s i s t e n c e . "  

M ad i s o n s l i p  o p .  a t  3 n . l . )  Bu t t h e  r a p i d  p o p u l a t i o n  g r o w t h  o f  

A n c h o r a g e  and t h e  Ke n a i  P e n i n s u l a  b r o u g h t  t e n s  o f  t h o u s a n d s  o f  

s p o r t  f i s h e r s  i n t o  d i r e c t  c o m p e t i t i o n  w i t h  t h e  Cook I n l e t  

c o m m e r c i a l  f i s h e r y  f o r  a c c e s s  t o  k i n g  a n d c o h o  s t o c k s .  K e n a i  

p e n i n s u l a  s u b s i s t e n c e  f i s h e r s ,  l a c k i n g  p o l i t i c a l  c l o u t ,  b o r e  t h e 

b r u n t  o f  t h e  s p o r t / c o m m e r c i a l  c o n f l i c t .

3 .  I n  1976 t h e  Bo a r d o f  F i s h e r i e s  a r b i t r a r i l y  c l o s e d  t h e 

s o u t h e r n  d i s t r i c t  o f  Cook I n l e t  t o  s u b s i s t e n c e  f i s h i n g  f o r  t h e 

1 9 7 7 s e a s o n .  R e s i d e n t s  o f  Homer s u e d  a nd won an i n j u n c t i o n  

r e s t o r i n g  " s u b s i s t e n c e  n e t  f i s h i n g . "

4 .  I n  Decembe r 1977 t h e  B o a r d ,  w i t h o u t  r e g a r d  t o  s u b s i s t e n c e  

f i s h i n g  n e e d s ,  a d o p t e d  a c om p r e h e n s i v e  managemen t p o l i c y  f o r  Cook 

I n l e t  s a lm on s t o c k s .  The p o l i c y ,  w h i c h  a p p a r e n t l y  f a v o r e d  s p o r t
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LE T ' S  GO SUBSISTENCE F I SHI NG

(A D i s c u s s i o n  P a p e r )

You and I ,  no m a t t e r  w h e r e  we l i v e  i n  A l a s k a  o r  wh a t we d o f 

a r e  s u b s i s t e n c e  f i s h e r s .  So I  am t o l d .  S o l e l y  becau se we a r e  

r e s i d e n t s  o f  A l a s k a .  So l e t ' s  p l a n  a s u b s i s t e n c e  f i s h i n g  t r i p .  

Maybe s e v e r a l  t h o u s a n d o f  us f r o m  a l l  o v e r  t h e  s t a t e  can t a k e  s e t  

g i l l  n e t s  and f i n d  a n i c e  s p o t  a l o n g  Cook I n l e t ,  n e a r a v i l l a g e  

h e a v i l y  d e p e n d e n t  upon a s u b s i s t e n c e  e c o n om y . L e t ' s  t i m e  o u r  t r i p  

t o  o v e r l a p  w i t h  t h e  o v e r l a p  o f  t h e  k i n g ,  c o h o and so ck eye r u n s .  I 

d o n ' t  kn ow how t o  f i s h  w i t h  a s e t  g i l l  n e t ,  b u t  no m a t t e r .  I ' m  

s u r e  t h a t  i n  no t im e  v/e c a n l e a r n  f r o m  a t r u e  s u b s i s t e n c e  f i s h e r  

how e a c h  o f  us can c a t c h  a f r e e z e r - f u l l  o f  sa lmon i n  j u s t  a f ew 

d a y s .  And we can have a g r a r d  p a r t y  a t  t h e  same t i m e .  S c a t t e r  a 

f ew t r u c k l o a d s  o f  b e e r c a n s a l o n g  t h e  b e a c h e s .  K i l l  a f e w  b e a r s  

i n  s e l f - d e f e n s e .  I n v a d e I n d i a n  c o u n t r y .  Maybe p h o t o g r a p h  some 

I n d i a n s  i n  t h e i r  n a t u r a l  h a b i t a t  o f  s p o r t  f i s h e r m e n  a n d o i l  

r e f i n e r i e s .  We c o u l d  h a v e  a b a l l ,  i n  b l a t a n t  d e f i a n c e  o f  t h e  

f e d e r a l  s u b s i s t e n c e  l a w .

I s  t h i s  p o s s i b l e ?  W e l l . . .  a p p a r e n t l y  o u r  s t a t e  su p r eme c o u r t  

h a s c o n f e r r e d  t h i s  f u n d a m e n t a l  r i g h t  upon u s .  Mad i son v .  A l a s k a  

De p t ,  o f  F i s h  & Game (22 F e b .  1 9 8 5 ) .  Or so i t  i s  s a i d  by a numbe r 

o f  d i s t i n g u i s h e d  o b s e r v e r s  and p a r t i c i p a n t s .  These p e o p l e  have 

c o n s i d e r a b l e  e x p e r i e n c e  d e a l i n g  w i t h  t h e  s u b s i s t e n c e  i s s u e  and 

d e c i p h e r i n g  o p i n i o n s  o f  t h e  Sup r eme C o u r t  o f  A l a s k a ,  b u t  I  am n o t  

c o n v i n c e d .  N a y ,  I  am p e r s u a d e d  o f  t h e  o p p o s i t e .



The R a t i o  D e c i d e n d i  o f  t h e  M a d i s o n  D e c i s i o n  

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  a l l  f i v e  o f  o u r  sup reme c o u r t  

j u s t i c e s  d e c i d e d  s i m u l t a n e o u s l y  and u n a n i m o u s l y  t o  go f i s h i n g  when 

t h e y  s h o u l d  h a v e been a t  w o r k ,  I  h a v e r e v i e w e d  t h e  b r i e f s  f i l e d  by 

t h e  s t a t e  and AFN, and I  h av e r e a d  t h e  Madi s o n o p i n i o n  q u i t e  a few 

t i m e s .  The r e s u l t  i s  t h a t  I  h a v e ccme t o  see t h e  Madi son j u d gm e n t  

as a b a s i c a l l y  c o r r e c t  and j u s t  r e s p o n s e  t o  a n i n e - y e a r  e f f o r t  by 

t h e  Boar i . o f  F i s h e r i e s  and t h e  s t a t e  qua s t a t e ,  a c t i n g  i n  a h i g h l y  

p a r t i s a n  m a n n e r  on b e h a l f  o f  s p o r t  and c omm e r c i a l  f i s h i n g  

i n t e r e s t s ,  t o  s c r e w  t h e  s u b s i s t e n c e  u s e r s  o f  Cook I n l e t — N a t i v e  o r  

n o n - N a t i v e ,  r u r a l ,  u r b a n o r  a n y t h i n g  i n  b e t w e e n .

A . The l e g i s l a t i v e , a d m i n i s t r a t i v e ,  j u d i c i a l  and f a c t u a l  

b a c k g r o u n d . The f o l l o w i n g  c h r o n o l o g i c a l  summar y o f  t he e v e n t s  

l e a d i n g  up t o  t h e  Madi son d e c i s i o n  i s  d e r i v e d  p r i m a r i l y  f r o m  t h e 

AFN and s t a t e  b r i e f s  i n  Madi s o n , t h e  Mad i son o p i n i o n ,  and t h e  1981 

s u p r em e c o u r t  o p i n i o n  i n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  

A s s ' n  v .  S t a t e , 628 P . 2d 897 ( 1 9 8 1 ) .

1 . From 1960 u n t i l  1978 " s u b s i s t e n c e  f i s h i n g "  was d e f i n e d  by 

t h e  l e g i s l a t u r e  a s f i s h i n g  " f o r  p e r s o n a l  u s e . . . w i t h  g i l l  n e t ,  

s e i n e ,  f i s h  w h e e l ,  l o n g  l i n e . . . . "  I n  c o n j u n c t i o n  w i t h  t h e  1978 - 

s u b s i s t e n c e  l a w  (AS 1 6 . 0 5 . 2 5 1 ( b ) ) ,  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  

f i s h i n g "  was c h a n g e d  t o  f i s h i n g  w i t h  g i l l  n e t s ,  e t c . ,  " f o r  

s u b s i s t e n c e  u s e s . "  AS 1 6 . 0 5 . 9 4 0 ( 2 2 ) .  " S u b s i s t e n c e  u s e s "  was 

d e f i n e d  as " t h e  c u s t o m a r y  and t r a d i t i o n a l  u s e s i n  A l a s k a  o f  w i l d ,  

r e n e w a b l e  r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n . . . . "  

AS 16 . 0 5 . 9 4 0 (  23 ) .

I.



" S p o r t  f i s h i n g "  has been c o n s i s t e n t l y  d e f i n e d  as f i s h i n g  " f o r  

p e r s o n a l  u s e "  w i t h  h o u k  and l i n e  h e l d  e i t h e r  i n  t h e  h an d o r  

a t t a c h e d  t o  a p o l e  o r  r o d .  I d . , § ( 2 1 ) .  " C o m m e r c i a l  f i s h i n g "  has 

a l w a y s  mea n t t a k i n g  f i s h  " w i t h  t h e  i n t e n t  o f  d i s p o s i n g  o f  t hem f o r  

p r o f i t . . . . "  _Id . ,  §( 5 ) .

2 . P r i o r  t o  t h e  m i d - 1 9 7 0 ' s ,  s u b s i s t e n c e  f i s h i n g  o c c u r r e d  

s i d e - b y - s i d e  w i t h  s p o r t  and c o m m e r c i a l  f i s h i n g  i n  Cook I n l e t ,  w i t h  

l i t t l e  a p p a r e n t  c o n f l i c t ,  t h e  s u b s i s t e n c e  t a k e  b e i n g  v i e w e d  as de 

m i n i m u s . ( B e t w e e n  1971 and 1 97 7 , an a n n u a l  a v e r a g e  o f  o n l y  87

s u b s i s t e n c e  p e r m i t s  we re i s s u e d ,  w i t h  an a v e r a g e  a n n u a l  c a t c h  o f

o n l y  405 s a lm o n .  The c omm e r c i a l  h a r v e s t ,  i n  c o n t r a s t ,  a v e r a g e d  

a b o u t  t w o  m i l l i o n  f i s h  p e r  y e a r .  The s u b s i s t e n c e  t a k e  i s

u n d e r s t a t e d ,  h o w e v e r ,  " s i n c e  many p e o p l e  d i d  n o t  o b t a i n  p e r m i t s  

a nd some c o m m e r c i a l l y  c a u g h t  s a lm o n we r e u se d f o r  s u b s i s t e n c e . "  

M ad i s o n s l i p  o p .  a t  3 n . l . )  B u t  t h e  r a p i d  p o p u l a t i o n  g r o w t h  o f

A n c h o r a g e  and t h e  Ke n a i  P e n i n s u l a  b r o u g h t  t e n s  o f  t h o u s a n d s  o f  

s p o r t  f i s h e r s  i n t o  d i r e c t  c o m p e t i t i o n  w i t h  t h e  Cook I n l e t  

c o m m e r c i a l  f i s h e r y  f o r  a c c e s s  t o  k i n g  and c o h o  s t o c k s .  K e n a i  

P e n i n s u l a  s u b s i s t e n c e  f i s h e r s ,  l a c k i n g  p o l i t i c a l  c l o u t ,  b o r e  t h e  

b r u n t  o f  t h e  s p o r t / c o m m e r c i a l  c o n f l i c t .

3 .  I n  1976 t h e  Boa r d o f  F i s h e r i e s  a r b i t r a r i l y  c l o s e d  t h e  

s o u t h e r n  d i s t r i c t  o f  Cook i n l e t  t o  s u b s i s t e n c e  f i s h i n g  f o r  t h e 

1 9 7 7  s e a s o n .  R e s i d e n t s  o f  Home r s u e d  a nd won an i n j u n c t i o n  

r e s t o r i n g  " s u b s i s t e n c e  n e t  f i s h i n g . "

4 .  I n  Decembe r 1977 t h e  B o a r d ,  w i t h o u t  r e g a r d  t o  s u b s i s t e n c e  

f i s h i n g  n e e d s ,  a d o p t e d  a c om p r e h e n s i v e  managemen t p o l i c y  f o r  Cook 

I n l e t  s a lm on s t o c k s .  The p o l i c y ,  w h i c h  a p p a r e n t l y  f a v o r e d  s p o r t
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o v e r  c o m m e r c i a l  i n t e r e s t s ,  b a s i c a l l y  s o u g h t  t o  - l l o c a t e  t h e  s p r i n g  

and f a l l  k i n g  and co h o r u n s  f o r  s p o r t  u s e ,  w h i l e  a l l o c a t i n g  t h e  

summer s o c k e y e  r u n s  t o  c o m m e r c i a l  u s e .  See K e n a i , 628 P . 2d a t

8 9 9 - 9 0 1 .  I n  a s u i t  b y c o m m e r c i a l  f i s h e r s ,  t h i s  1977 p o l i c y  was 

d e c l a r e d  i n v a l i d  b e c a u s e t h e  Boa r d v i o l a t e d  t h e  A d m i n i s t r a t i v e  

p r o c e d u r e  A c t .  I d . a t  9 0 4 - 0 6  . The p o l i c y  had a l s o  been a d o p t e d 

i n  r e g u l a t o r y  f o r m  i n  1978 and 1 97 9 .

5 .  The Coo k I n l e t  r e g u l a t i o n s  g o v e r n i n g  t h e  1978 s e a s o n  

c l o s e d  t h e  c e n t r a l  d i s t r i c t  t o  c o m m e r c i a l  f i s h i n g  a f t e r  15 A u g u s t ,  

a l t h o u g h  t h e  s u b s i s t e n c e  s e a s o n r em a i n e d  o p e n .  C omme r c i a l  

f i s h e r s ,  a c c u s t om e d  t o  t a k i n g  some o f  t h e i r  c a t c h  f o r  p e r s o n a l  

u s e ,  t h e r e f o r e  a p p l i e d  f o r  s u b s i s t e n c e  p e r m i t s .  Comb i ned w i t h  

e n h a n c e d  p u b l i c  a w a r e n e s s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  f i s h i n g  

p r o v i s i o n s ,  t h i s  r e s u l t e d  i n  a s i g n i f i c a n t  i n c r e a s e  i n  t h e  number 

o f  Cook I n l e t  s u b s i s t e n c e  f i s h i n g  p e r m i t s .  ( S u b s i s t e n c e  p e r m i t s  

numbe red 323 w i t h  a c a t c h  o f  3 , 7 3 5  s a lm o n i n  1978 , compa red t o  a 

c o m m e r c i a l  h a r v e s t  o f  o v e r  f i v e  m i l l i o n  f i s h .  I n  1 9 8 0 ,  when 

h o u s e h o l d  r a t h e r  t h a n  i n d i v i d u a l  p e r m i t s  w e r e i s s u e d ,  t h e r e  were 

1 , 3 3 1  s u b s i s t e n c e  p e r m i t s  w i t h  a c a t c h  o f  1 4 , 7 7 5 ,  compa red t o  a 

c o mm e r c i a l  c a t c h  o f  o v e r  f o u r  m i l l i o n .  Mad i so n a t  9 n . 7 . )

6 .  T h e  B o a r d ' s  u n s u r p r i s i n g  r e s p o n s e  t o  t h e  p e r c e i v e d  

" i n c r e a s e "  i n  s u b s i s t e n c e  f i s h i n g ,  now b e i n g  i d e n t i f i e d  as s u c h ,  

w a s t o  i m p o s e  r e s t r i c t i o n s .  F o r  t h e  197 9 s e a s o n ,  t h e  B o a r d  

l i m i t e d  a c c e s s  t o  s u b s i s t e n c e  f i s h i n g  by r e d u c i n g  t h e  l e n g t h  o f  

g i l l  n e t s ,  f i s h i n g  p e r i o d s  and a v a i l a b l e  s h o r e l i n e ,  and i t  changed 

t h e  s u b s i s t e n c e  s e a s o n i n  t h e  c e n t r a l  d i s t r i c t  f r o m  A u g u s t  1 -  

S e p t e m b e r  21 ( t h e  coh o r u n p r e f e r r e d  by s p o r t  i n t e r e s t s )  t o  Jun e



23 -  A u g u s t  15 ( t h e  s o c k e y e  r u n s  b e i n g  m a n a g e d f o r  c o m m e r c i a l  

i n t e r e s t s ) .

7 .  Even mo r e s t r i n g e n t  r e s t r i c t i o n s  on s u b s i s t e n c e  f i s h i n g  

w e r e  i m p o s e d  b y t h e  B o a r d  f o r  t h e  198 0 s e a s o n :  t h e  e n t i r e

s h o r e l i n e  o f  t h e  K e n a i  P e n i n s u l a  i n  t h e  c e n t r a l  d i s t r i c t  was 

c l o s e d  t o  s u b s i s t e n c e  f i s h i n g ,  a l t h o u a h  a f ew m i l e s  o f  d a n g e r o u s ,  

i n a c c e s s i b l e  be a c h i n  t h e  s o u t h e r n  p o r t i o n  o f  t h e  n o r t h e r n  

d i s t r i c t  we re o pe ne d t o  s u b s i s t e n c e ;  i n  t h e  s o u t h e r n  d i s t r i c t ,  t h e  

Boa r d f u r t h e r  r e d u c e d  t h e  a l l o w a b l e  l e n g t h  o f  s u b s i s t e n c e  g i l l  

n e t s  and c l o s e d  t h e  Homer S p i t  and t h e  s h o r e l i n e  e a s t  o f  t h e  S p i t  

t o  s u b s i s t e n c e  f i s h i n g .  T h i s  h a r s h  a c t i o n ,  a imed a t  a m i n i s c u l e  

p o r t i o n  o f  t h e  Cook I n l e t  s a lm o n h a r v e s t ,  spawned t h r e e  s u c c e s s f u l  

l a w s u i t s  a g a i n s t  t h e  B o a r d ,  b y  r e s i d e n t s  o f  T y o n e k ,  Home r and 

K e n a i  .

8 .  M e a n w h i l e ,  t h e  l e g i s l a t u r e  i n  1978 had e n a c t e d  t h e  s t a t e  

s u b s i s t e n c e  l a w ,  m a n d a t i n g  t h a t  t h e  Board p r o t e c t  s u b s i s t e n c e  as 

t h e  p r i o r i t y  u s e .  AS 1 6 . 0 5 . 2 5 1 ( b )  ( a t t a c h e d  as A p p e n d i x  A ) .  I n 

r e s p o n s e  t o  i t s  l i t i g a t i o n  s e t b a c k s  i n  t h e  summer o f  1980 , t h e  

B o a r d now s e i z e d  upon t h e  new l a w ,  c o n t r a r y  t o  i t s  s p i r i t ,  as a 

mea n s o f  a c c o m p l i s h i n g  i t s  g o a l  o f  c u r t a i l i n g  t h e  s u b s i s t e n c e  

f i s h e r y .  A t i t s  Decembe r 1980 m e e t i n g ,  t h e  B o a r d ,  i n  v i o l a t i o n  o f  

t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  and t h e  ope n p u b l i c  m e e t i n g s  l a w ,  

e s t a b l i s h e d  c h a r a c t e r i s t i c s  f o r  i d e n t i f y i n g  " c u s t o m a r y  and 

t r a d i t i o n a l  u s e s "  o f  Cook I n l e t  s a l m o n ,  and a d o p t e d  c r i t e r i a  f o r  

a p p l y i n g  t h e  c h a r a c t e r i s t i c s .

9 .  A t  i t s  Ma r c h 1981 m e e t i n g ,  t h e  B o a r d a d o p t e d  as a f o r m a l  

r e g u l a t i o n  a r e v i s e d  v e r s i o n  o f  i t s  c r i t e r i a ,  t e n  i n  n umbe r ,  f o r

- 5 -



i d e n t i f y i n g  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s . "  5 AAC 01.597 

( a t t a c h e d  as A p p e n d i x  B ) . The B o a r d a l s o  d e t e r m i n e d  t o  a p p l y  a l l  

o f  t h e  t e n  c r i t e r i a ,  so t h a t  a n y u s e r  o r  u s e r  g r o u p ,  s u b c omm u n i t y  

o r  c o m m u n i t y ,  had t o  m e a s u r e  up t o  e a c h o f  t h e  c r i t e r i a  i n  o r d e r  

t o  q u a l i f y  as s u b s i s t e n c e  u s e r s .  Any p e r s o n a l - c o n s u m p t i o n  g i l l  

n e t  u s e r  n o t  q u a l i f y i n g  f o r  s u b s i s t e n c e  c o n s i d e r a t i o n  u n d e r  t h e  

c r i t e r i a  w o u l d  s i m p l y  be t h r o w n  i n t o  " e q u a l "  c o m p e t i t i o n  w i t h  t h e 

s p o r t  and c o m m e r c i a l  i n t e r e s t s ,  t o  be d e a l t  w i t h  a t  t h e  B o a r d ' s  

d i s c r e t i o n .  As t h e  a b o v e h i s t o r y  r e v e a l s ,  t h i s  m e a n t ,  i n  

p r a c t i c a l  e f f e c t ,  t h a t  t h o s e  who had f o r  many y e a r s  been t a k i n g  

Cook I n l e t  s a lm o n w i t h  g i l l  n e t s  f o r  p e r s o n a l  and f a m i l y  

c o n s u m p t i o n  w o u l d  r e c e i v e  no c o n s i d e r a t i o n  f r o m  t h e  Boa r d —  t h e y  

w o u l d  be a c c o r d e d  t h e  l o w e s t  p r i o r i t y  i m a g i n a b l e .  And t h a t  i s  

p r e c i s e l y  w h a t h a p p e n e d .  The Bo a r d r i g o r o u s l y  a p p l i e d  i t s  t e n  

c r i t e r i a  and d e t e r m i n e d  t h a t  t h r o u g h o u t  t h e  w h o l e  o f  Cook I n l e t  

o n l y  t h r e e  c o m m u n i t i e s  ( T y o n e k ,  E n g l i s h  Bay and P o r t  G r a h am ) ,  and 

no i n d i v i d u a l s ,  g r o u p s  o r  s u b c o m m u n i t i e s ,  q u a l i f i e d  f o r  t h e 

s u b s i s t e n c e  f i s h e r y .  T h u s ,  f o r  t h e  1981 Cook I n l e t  s e a s o n ,  t h e  

B o a r d  p r o h i b i t e d  a l l  f i s h i n g  w i t h  g i l l  n e t s  f o r  p e r s o n a l  and 

f a m i l y  c o n s u m p t i o n ,  e x c e p t  f o r  t h e  t h r e e  v i l l a g e s  f o u n d t o  s a t i s f y  

a l l  t e n  c r i t e r i a .  T h i s  a c t i o n  " e l i m i n a t e d  f r o m  t h e  p r o t e c t i o n  o f  

t h e  s u b s i s t e n c e  s t a t u t e  t h e  m a j o r i t y  o f  Cook I n l e t  f i s h e r m e n  who 

f o r m e r l y  f i s h e d  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s "  ( M ad i s o n a t  1 2 ) ,  

i n c l u d i n g  s u c h g r o u p s  as t h e  Kachemak Bay S u b s i s t e n c e  G r o up ( t h e y  

h a d " s h own t h e  e x i s t e n c e  o f  a c om m u n i t y  o f  i n t e r e s t , "  b u t  t h e i r  

membe r s " w e r e  e i t h e r  t o o  w i d e l y  d i s p e r s e d  o r  w e r e t o o  

h e t e r o g e n e o u s  t o  be c o n s i d e r e d  i d e n t i f i a b l e  as a c o mm u n i t y " )  and



t h e  f i s h ,  i n c l u d i n g  t h e  h e a d s ,  f i n s ,  t a i l s  a n d e g g s ;  d r y i n g ,  j

s m o k i n g ) , "  b u t  w e r e  n o n e t h e l e s s  e x c l u d e d ) .  S t a t e ' s  B r i e f  a t  4 3 .

1 0 .  R e s i d e n t s  o f  Homer ( t h e  G j o s u n d  c a s e  w h i c h  was d e c i d e d  

b y  t h e  su p r eme c o u r t  as p a r t  o f  t h e  M a d i s o n  o p i n i o n )  and Ke na i 

( Mad i so n ) s u e d t h e  Bo a r d and o b t a i n e d  p r e l i m i n a r y  i n j u n c t i o n s ,  

f r o m  t h e  K e n a i  and Homer s u p e r i o r  c o u r t s ,  p r e s e r v i n g  a t  l e a s t  some 

o f  t h e i r  s u b s i s t e n c e  f i s h i n g  o p p o r t u n i t i e s  f o r  t h e  1981 s e a s o n .  

Among s e v e r a l  a p p e a l i n g  c a u s e s o f  a c t i o n ,  t h e  p l a i n t i f f s  i n  b o t h  

c a s e s a l l e g e d  t h a t  t h e  " t e n  c r i t e r i a "  r e g u l a t i o n  was i n v a l i d  u n d e r  

t h e  s t a t e  s u b s i s t e n c e  l a w .

1 1 . A t  i t s  Ma r c h 1982 m e e t i n g ,  t h e  B o a r d  r e s p o n d e d  t o  t h e  

l a w s u i t s  and c o u r t  i n j u n c t i o n s  b y c r e a t i n g  a " p e r s o n a l  use 

f i s h e r y "  ( 5 AAC 7 7 . 0 0 1 ) ,  w h i c h  was ope ne d i n  t h e  c e n t r a l  d i s t r i c t  

( K e n a i )  f o r  t h e  Ju n e s o c k e y e  r u n  ( r e s i d e n t s  w o u l d  hav e p r e f e r r e d  

t h e  f a l l  c o h o r u n ) ,  and i n  t h e  s o u t h e r n  d i s t r i c t  (Home r ) f o r  t h e 

f a l l  c o h o  r u n .  " T h u s ,  ' p e r s o n a l  use f i s h i n g '  j o i n e d  ' c o m m e r c i a l  

f i s h i n g '  and ' s p o r t  f i s h i n g '  as a c t i v i t i e s  w h i c h  ca n be r e g u l a t e d

b y t h e  b o a r d  i n  i t s  d i s c r e t i o n "  ( S t a t e ' s  B r i e f  a t  14) —  and by

now we know wh a t t h a t  mean s .

1 2 .  A t t h a t  same m e e t i n g ,  t h e  B o a r d  a l s o  me t j o i n t l y  w i t h

t h e  B o a r d  o f  Game and a d o p t e d  a j o i n t ,  u n i f o r m  r e g u l a t i o n  d e s i g n e d  

t o  f a c i a l l y  c om p l y  w i t h  t h e  f e d e r a l  ( p a s s e d  Decembe r 1980 ) and 

s t a t e  s u b s i s t e n c e  l a w s .  5 AAC 9 9 . 0 1 0  ( A p p e n d i x  C) . T h i s  j o i n t  I 

r e g u l a t i o n ,  c o n t a i n i n g  e i g h t  c r i t e r i a  f o r  i d e n t i f y i n g  " c u s t o m a r y /  

and t r a d i t i o n a l  u s e s "  o f  b o t h  f i s h  and w i l d l i f e ,  was d r aw n l a r g e l y /



f r o m  t h e  B o a r d ' s  Cook I n l e t  " t e n  c r i t e r i a "  r e g u l a t i o n  ( A p p e n d i x  B) 

o f  t h e  p r e v i o u s  y e a r .  T h e r e  a r e  a t  l e a s t  t w o m a j o r  d i f f e r e n c e s :

( 1 )  The j o i n t  r e g u l a t i o n  do e s n o t  r e q u i r e ,  as d i d  t h e  B o a r d ' s  

Coo k I n l e t  r e g u l a t i o n ,  t h a t  a use p a t t e r n  mu s t s a t i s f y  a l l  e i g h t  

o f  t h e  c r i t e r i a  i n  o r d e r  t o  r e c e i v e  r e c o g n i t i o n  as a " c u s t o m a r y  

and t r a d i t i o n a l  u s e . "  ( 2 )  The j o i n t  r e g u l a t i o n  l i m i t s  

s u b s i s t e n c e  p r o t e c t i o n  t o  " r u r a l "  A l a s k a n s ,  w h e r e a s  t h e  Cook I n l e t  

r e g u l a t i o n  d i d  n o t  c o n t a i n  t h e  e x p r e s s  l i m i t a t i o n  " r u r a l "  

( a l t h o u g h  e v e r y o n e  seems t o  a g r e e  t h a t ,  as a p p l i e d ,  : t  had t h a t  

e f f e c t ,  and t h e  " r u r a l "  l i m i t a t i o n  on s u b s i s t e n c e  was e x p r e s s l y  

a r t i c u l a t e d  i n  t h e  B o a r d ' s  new " p e r s o n a l  use f i s h e r y "  r e g u l a t i o n ) .

1 3 . The j o i n t  B o a r d ' s  s p r i n g  1982 s u b s i s t e n c e  r e g u l a t i o n  was 

s u b m i t t e d  t o  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  as p a r t  o f  t h e  s t a t e ' s  

p a c k a g e  d e s i g n e d  t o  s h ow p a p e r  co i r l i a n c e  w i t h  T i t l e  V I I I  o f  

AN I L C A . I n  May 198 2 , t h a t  r e n ow ne d a d v o c a t e  o f  t h e  s u b s i s t e n c e  

way o f  l i f e ,  James W a t t ,  c e r t i f i e d  t h e  s t a t e ' s  c o m p l i a n c e ,  and 

t h e r e f o r e  t h e  s t a t e ' s  d u t y  t o  p r o t e c t  t h e  s u b s i s t e n c e  way o f  l i f e  

o f ,  a t  t h e  l e a s t ,  r u r a l  A l a s k a n s ,  w i t h  s p e c i a l  emp h a s i s  on A l a s k a  

N a t i v e s .  ( Th e s t a t e ' s  v o t e r s  c o n f i r m e d  t h i s  d u t y  t h e  f o l l o w i n g  

Novembe r when t h e y  r e j e c t e d ,  b y a s u b s t a n t i a l  m a r g i n ,  an 

i n i t i a t i v e  t o  r e p e a l  t h e  s t a t e ' s  s u b s i s t e n c e  l a w . )

1 4 .  The tw o Mad i s o n l a w s u i t s  p r o c e e d e d  t o  f i n a l  j u d g m e n t s ,  

one o f  w h i c h  was a p p e a l e d  t o  t h e  sup r eme c o u r t  b y t h e  s t a t e  and 

o n e b y t h e  p l a i n t i f f s .  Bo t h s u p e r i o r  c o u r t s  h e l d ,  h ow e v e r ,  t h a t  

t h e  Cook i n l e t  " t e n  c r i t e r i a "  r e g u l a t i o n  was n o t  i n v a l i d  u n d e r  t h e 

s t a t e ' s  s u b s i s t e n c e  l a w .  U n d e r  t h e s e  c r i t e r i a ,  t h e  Mad i s o n 

p l a i n t i f f s  d i d  n o t  q u a l i f y  as " c u s t o m a r y  and t r a d i t i o n a l "
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subsistence fishermen because theirs ws*i not "a use pattern 

established by an identified community... having preponderant 

concentrations of persons showing past use" (Madison at 25-26),

i.e., because they weren't part of an "identifiable subsistence 

community or group." Id. at 26.

B . S u m m a r y . To my e y e ,  t h e  s e r i e s  o f  e v e n t s  d e s c r i b e d  

a b o v e  p a i n t s  a p i c t u r e  o f  a Bo a r d o f  F i s h e r i e s  d e c i d e d l y  h o s t i l e  

t o  a n y  a s p e c t  o f  t h e  s u b s i s t e n c e  way o f  l i f e ,  a n d r e s o l u t e l y  

i n s e n s i t i v e  t o  t h o s e  who , r e g a r d l e s s  o f  how t h e y  o u g h t  now t o  be 

c l a s s i f i e d ,  h a d b e e n c l a s s i f i e d  f o r  a t  l e a s t  t w o  d e c a d e s  as 

s u b s i s t e n c e  f i s h e r m e n .  The t e n  c r i t e r i a  w h i c h  t h e  Boa r d d e v i s e d  

w e r e ,  i n  t h e  a b s t r a c t ,  a g o o d  s t a r t  a t  g i v i n g  some p r a c t i c a l  

c o n t e n t  t o  t h e  l e g i s l a t i v e  g u i d e l i n e  o f  " c u s t o m a r y  and t r a d i t i o n a l  

u s e . "  Bu t t h e  Boa r d t h e n  d e t e r m i n e d  t o  a p p l y  t h e  c r i t e r i a  i n  a 

v e r y  m e a n - s p i r i t e d  w a y .  Th e B o a r d  had a c q u i r e d  a m i n d s e t ,  a 

c h a r i t a b l e  d e s c r i p t i o n  o f  w h i c h  w o u l d  be t h a t  t h e  Boa r d d i d n ' t  

wan t t o  be b o t h e r e d  w i t h  t h e s e  p e s k y  s u b s i s t e n c e  c l a i m s ;  i t  wan t e d 

t o  g e t  on w i t h  t h e  p o l i t i c s  o f  s p o r t  v s .  c o m m e r c i a l  f i s h i n g  

u n i n t e r r u p t e d  b y t h i s  s u b s i s t e n c e  n o n s e n s e .  Those who we re t r u e  

s u b s i s t e n c e  a d v o c a t e s  a p p a r e n t l y  we re a b l e  t o  t a k e  enough 

a d v a n t a g e  o f  t h i s  s c e n a r i o  ( w h i c h  i n c l u d e d  v i o l a t i o n s  o f  t h e  APA 

and t h e  o p e n - m e e t i n g s  l aw ) t o  g e t  t h e  Boa r d t o  a d o p t  c r i t e r i a  t h a t  

b o r e  some r e l a t i o n  t o  t h e  v a r i o u s  d e g r e e s  o f  s u b s i s t e n c e  ( a n d / o r  

" p e r s o n a l  u s e , "  as y o u  p r e f e r )  l i f e w a y s  o n t h e  Cook I n l e t .  

U n f o r t u n a t e l y ,  t h e  r e a s o n a b l e n e s s  o f  t h e  c r i t e r i a  b e l i e d  t h e  

manne r i n  w h i c h  t h e y  we re im p l e m e n t e d .

' ' : v ■ y'l

I f  i t  i s  n o t  f a r f e t c h e d  t o  v i e w  t h e  s u b s i s t e n c e  l a w s  a s



p r o t e c t i v e ,  r a t h e r  t h a n  d e s t r u c t i v e ,  o f  t h e  s u b s i s t e n c e  way o f  

l i f e ,  t h e n  s u r e l y  t h e  B o a r d  o f  F i s h e r i e s  was i n  n e e d o f  some 

f i r m - h a n d e d  r e d i r e c t i o n ,  i f  n o t  o u t - r i g h t  r e v e r s a l .  I  hav e been 

u n d e r s t a n d i n g  b o t h  t h e  f e d e r a l  a n d  s t a t e  s u b s i s t e n c e  l a w s  as 

p o s i t i v e  l aw s d e s i g n e d  t o  a f f o r d  a f f i r m a t i v e  max imum p r o t e c t i o n  t o  

s u b s i s t e n c e  u s e s ( h o w e v e r  t h e y  may be d e f i n e d )  o f  A l a s k a ' s  w i l d  

r e n e w a b l e  r e s o u r c e s ;  t o  im po s e upon a l l  s t a t e  and f e d e r a l  r e s o u r c e  

m a n a g e r s  t h e  a f f i r m a t i v e  d u t y  t o  i d e n t i f y  and p r o t e c t  s u b s i s t e n c e  

r e s o u r c e s  and t h e i r  u s e r s .  I t  i s  o n l y  a f t e r  s u b s i s t e n c e  has been 

f u l l y  s e c u r e d  t h a t  s p o r t  and c o m m e r c i a l  may e n t e r  t h e  p i c t u r e .  

The p r o c e s s  f o l l o w e d  by t h e  B o a r d ,  h o w e v e r ,  t u r n e d  t h i s  s t a t u t o r y  

f r a m ew o r k  u p s i d e  d own . The Boa r d p r o c e e d e d  f i r s t  t o  p r o t e c t  s p o r t  

a n d c o m m e r c i a l  i n t e r e s t s  as much as p o s s i b l e ,  i n  a c c o r d a n c e  w i t h  

t h e  p r e v a i l i n g  p o l i t i c s  o f  t h e  d a y ,  and t h e n  i t  s o u g h t  t o  r e s t r i c t  

s u b s i s t e n c e  u s e s t o  t h e  max imum e x t e n t  f e a s i b l e  i n  t h e  f a c e  o f  an 

o n g o i n g  s e r i e s  o f  l a v / s u i t s  and j u d i c i a l  i n j u n c t i o n s .

U n d e r  t h e  s u b s i s t e n c e  l a w  t h e  Boa r d s h o u l d  hav e been 

s h i e l d i n g  t h e  s u b s i s t e n c e  f i s h e r y  f r om  s p o r t  and c omm e r c i a l  

p r e s s u r e s .  I n s t e a d ,  i t  was d o i n g  t h e  o p p o s i t e .  The " c u s t o m a r y  

a n d t r a d i t i o n a l  u s e "  g u i d e l i n e  was i n t e n d e d ,  b y b o t h  Co n g r e s s and 

t h e  s t a t e  l e g i s l a t u r e ,  t o  r e c e i v e  a l i b e r a l  i n t e r p r e t a t i o n  and 

a p p l i c a t i o n ;  i t  was t o  be a c c o r d e d  b r e a d t h ,  d e p t h  and f l e x i b i l i t y .  

I n s t e a d ,  t h e  Bo a r d s e i z e d  upon t h e  g u i d e l i n e  t o  r e s t r i c t  

s u b s i s t e n c e  u s e s .  The Boa r d gav e " c u s t o m a r y  and t r a d i t i o n a l  use " 

a s t r i c t  and n a r r o w  m e a n i n g ,  and t h e n  a p p l i e d  i t s  c r i t e r i a  i n  a 

r i g i d ,  i n f l e x i b l e  m a n n e r .  R a t h e r  t h a n  f u l f i l l i n g  i t s  a f f i r m a t i v e  

o b l i g a t i o n  t o  i d e n t i f y  a n d p r o t e c t  c u s t o m a r y  and t r a d i t i o n a l
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s u b s i s t e n c e  u s e s ,  t h e  B o a r d r e v e r s e d  t h e  p r o c e s s  c o n t e m p l a t e d  by 

t h e  l a w  a n d i m p o s e d  u p o n  s u b s i s t e n c e  u s e r s  a h e a v y  b u r d e n  o f  

p e r s u a s i o n  t h a t  t h e i r  use p a t t e r n s  me t a l l  o f  t h e  B o a r d ’ s 

" c u s t o m a r y  and t r a d i t i o n a l  u s e "  c r i t e r i a .  The s t a t e  r i c h l y  

d e s e r v e d  l o s i n g  t h i s  l a w s u i t .

I I .

The M a d i s o n  D e c i s i o n

The sup r eme c o u r t ' s  22 F e b r u a r y  Mad i son d e c i s i o n  i s  n o t  a 

w o r k o f  a r t ,  b u t  n e i t h e r  i s  i t  t h e  p r o d u c t  o f  h a s t y  

d e c i s i o n - m a k i n g  and s l o p p y  t h i n k i n g .  I  b e l i e v e  t h e s e  g u y s r e a l l y  

w e r e  a t  w o r k  when t h e y  s h o u l d  h a v e  b e e n ,  a n d I  d o n ' t  b e g r u d g e  

a n y b o d y  a f a i r  a m o u n t  o f  f i s h i n g  t i m e .  I f  t h e y  a r e  d u e a n y  

c r i t i c i s m  a t  a l l ,  i t  s h o u l d  be g r o u n d e d  i n  t h e i r  d i s p a s s i o n a t e  

d i s c u s s i o n  o f  t h e  f a c t s  v i s - a - v i s  t h e  Bo a r d o f  F i s h e r i e s .

As t h e  sup r eme c o u r t  saw t h e  f a c t s ,  i t  r e c o g n i z e d  t h a t  i n  

Cook I n l e t  " t h e  s u b s i s t e n c e  s a lm on f i s h e r y  i s  mos t v i s i b l e  i n  t h e  

s m a l l e r ,  m o r e  i s o l a t e d  v i l l a g e s ,  w h e r e  t h e  s u b s i s t e n c e  g r o u p  

r e p r e s e n t s  a l a r g e r  p e r c e n t a g e  o f  t h e  p o p u l a t i o n . "  S l i p  o p .  a t  3. 

A t  t h e  same t i m e ,  h o w e v e r ,  t h e  c o u r t  f o u n d  t h a t  t h e r e  e x i s t e d  "a 

c o r e  g r o u p  o f  r e s i d e n t s  o f  e a c h Cook I n l e t  c omm u n i t y  [ w h i c h ]  has 

t r a d i t i o n a l l y  f i s h e d  f o r  Cook I n l e t  s a lm o n f o r  s u b s i s t e n c e . "  I d . 

F o r  r e a s o n s  I  w i l l  r e t u r n  t o ,  i t  s h o u l d  be em p h a s i z e d t h a t  t h e  

c o u r t  was d e a l i n g  w i t h  a s u b s i s t e n c e  u s e  p a t t e r n  b y p e r s o n s ,  

w h e t h e r  t h e y  l i v e d  i n  " r u r a l "  o r  " u r b a n "  c o m m u n i t i e s  and a r e a s ,  

who h a r v e s t e d  r e s o u r c e s  n e a r b y — n e a r  t o  wh e r e  t h e y  l i v e d .  The 

c a s e  d i d  n o t  i n v o l v e  a t r a d i t i o n a l  u s e  p a t t e r n  b y p e r s o n s  who 

d i d n ' t  r e s i d e  i n  t h e  h a r v e s t  a r e a .

- 1 1 -



T h r o u g h o u t  i t s  o p i n i o n ,  t h e  c o u r t  em p h a s i z e d  t h a t  t h e  p u r p o s e  

o f  t h e  s u b s i s t e n c e  l a w  was t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s e s ,  and 

t h a t  t h e  B o a r d  had p e r v e r t e d  t h a t  l e g i s l a t i v e  p u r p o s e .  " U n d e r  a 

s t a t u t e  d e s i g n e d  t o  p r o t e c t  s u b s i s t e n c e  u s e s ,  t h e  b o a r d  has 

d e v i s e d  a r e g u l a t i o n  t o  d i s e n f r a n c h i s e  man y s u b s i s t e n c e  u s e r s  

whose i n t e r e s t s  t h e  s t a t u t e  was d e s i g n e d  t o  p r o t e c t . "  I d . a t  2 7 . 

I n  a r r i v i n g  a t  i t s  j u d g m e n t ,  t h e  c o u r t  r e j e c t e d  t h e  B o a r d ' s  

p r i n c i p a l  c o n t e n t i o n  t h a t  t h e  1978 s u b s i s t e n c e  l a w  r e q u i r e d ,  o r  a t  

l e a s t  a u t h o r i z e d ,  t h e  Boa r d t o  c u r t a i l  t h e  p r e v i o u s l y  r e c o g n i z e d  

c l a s s  o f  s u b s i s t e n c e  u s e r s  by l i m i t i n g  t h e  s u b s i s t e n c e  p r i o r i t y  t o  

" i n d i v i d u a l s  r e s i d i n g  i n  t h o s e  r u r a l  c o m m u n i t i e s  t h a t  have 

h i s t o r i c a l l y  d ep en de d on s u b s i s t e n c e  h u n t i n g  and f i s h i n g . "  Td. a t  

1 5 - 1 6 .  The c o u r t  t h o u g h t  t h e  B o a r d ' s  a r g u m e n t  e v i d e n c e d  " a  

f u n d a m e n t a l  m i s c o n c e p t i o n  a b o u t  t h e  [ l a w ' s ]  s t r u c t u r e . "  I d .  a t  

16 .

As t h e  su p r eme c o u r t  e x p l a i n e d  t o  t h e  B o a r d ,  and as a p p e a r s  

f r o m  t h e  p l a i n  mean i n g o f  t h e  s t a t u t e ,  t h e  s t a t e  s u b s i s t e n c e  l aw 

c o n f e t  p r i o r i t y  r i g h t s  upon two p o t e n t i a l  t i e r s  o f  s u b s i s t e n c e  

u s e r s ,  j u .  The f i r s t  t i e r  i s  t h a t  b r o a d  c l a s s  o f  a l l  s u b s i s t e n c e  

u s e r s ,  h o w e v e r  t h e y  may be d e f i n e d .  The s e c o n d t i e r  c o n s i s t s  o f  

t h a t  s u b c l a s s  o f  " p r e f e r r e d  s u b s i s t e n c e  u s e r s "  who h a v e  t h e  

g r e a t e s t  c u s t o m a r y  and d i r e c t  d e p e n d e n c e  o n t h e  r e s o u r c e  i n  

q u e s t i o n ,  who l i v e  c l o s e s t  t o  i t ,  and who hav e t h e  l e a s t  a c c e s s t o  

a l t e r n a t i v e  r e s o u r c e s .  A l l  s u b s i s t e n c e  u se s hav e p r i o r i t y  o v e r  

s p o r t  and c o m m e r c i a l  u s e s .  B e f o r e  a n y r e s t r i c t i o n s  may be p l a c e d  

on s u b s i s t e n c e  u s e s ,  s p o r t  and c o m m e r c i a l  u s e s mus t be e l i m i n a t e d .  

S u b s i s t e n c e  u s e s may be c u r t a i l e d  o n l y  upon f i n d i n g s  t h a t
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s u s t a i n e d  y i e l d  n e c e s s i t a t e s  r e s t r i c t i o n  and t h a t  t h e  e l i m i n a t i o n  

o f  s p o r t  and c o m m e r c i a l  u s e s i s  n o t  a d e q u a t e  t o  p r o t e c t  s u s t a i n e d  

y i e l d .  O n l y  t h e n  may t h e  B o a r d  b e g i n  t o  r e s t r i c t  s u b s i s t e n c e  use s 

b y t h e  a p p l i c a t i o n  o f  c r i t e r i a  d e s i g n e d  t o  a f f o r d  t o p  p r i o r i t y  t o  

s e c o n d - t i e r  p r e f e r r e d  u s e r s .  I d . a t  1 6 - 1 7 .  The c o u r t ' s  

u n d e r s t a n d i n g  o f  t h e  s t a t u t e ' s  o p e r a t i o n  seems u n a s s a i l a b l e .

The c o u r t  r e j e c t e d  t h e  s t a t e ' s  c o n t e n t i o n  t h a t  t h e  Mad i s o n 

p l a i n t i f f s  s h o u l d  n o t  r e c e i v e  t h e  p r i o r i t y  p r o t e c t i o n  a f f o r d e d  t o  

f i r s t - t i e r  ( i . e . ,  a l l )  s u b s i s t e n c e  u s e r s ,  and t h a t  t h e y  s h o u l d  be 

s a t i s f i e d  w i t h  t h e i r  new s t a t u s  as " p e r s o n a l  u s e "  f i s h e r s ,  w i t h  no 

p r i o r i t y  r i g h t s  o v e r  s p o r t  and c o m m e r c i a l  i n t e r e s t s  ( an d we know 

w h a t  t h a t  m e a n s ) .  The c o u r t  c o n c l u d e d  t h a t  t h e  l a w ' s  " c u s t o m a r y  

a n d t r a d i t i o n a l "  g u i d e l i n e  do e s n o t  a u t h o r i z e  t h e  Boa r d t o  d e f i n e  

f i r s t - t i e r  s u b s i s t e n c e  u s e r s  s o l e l y  i n  t e r m s  o f  t h e i r  a r e a  o f  

r e s i d e n c e ,  s i n c e  t h e  s t a t u t e  o n l y  s p e a k s  t o  a r e a  o f  r e s i d e n c e  i n  

c o n n e c t i o n  w i t h  i d e n t i f y i n g  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  

u s e r s ,  and b e c a u s e " c u s t o m a r y  and t r a d i t i o n a l "  r e f e r s  t o  " u s e s , "  

n o t  " u s e r s . "  I d . a t  1 7 - 1 8 .  The c o u r t  r e v i e w e d  t h e  l e g i s l a t i v e  

h i s t o r y ,  and f o u n d  t h a t  " t h e r e  i s  no i n d i c a t i o n  t h a t  l e g i s l a t o r s  

u n d e r s t o o d  t h e  1978 s u b s i s t e n c e  l a w  t o  r e s t r i c t  s u b s i s t e n c e  use t o  

e i t h e r  a r u r a l  o r  a c omm u n i t y  c o n t e x t . "  I d . a t  22.- The c o u r t  

t h u s  h e l d  t h a t  t h e  B o a r d ' s  i n t e r p r e t a t i o n  o f  t h e  l a w  was i n c o r r e c t  

( i d  . a t  23) .

F i n a l l y ,  t h e  c o u r t  h e l d  t h a t  t h e  m an n e r i n  w h i c h  t h e  Boa r d 

a p p l i e d  t h e  s u b s i s t e n c e  l a w ,  l i k e  i t s  i n t e r p r e t a t i o n  o f  t h e  l aw , 

was e r r o n e o u s .  The c o u r t  n o t e d  t h a t  t h e  B o a r d  had n o t  f o l l o w e d  

t h e  s u g g e s t i o n  o f  Tom L o n n e r ,  t h e n  d i r e c t o r  o f  ADF&G's s u b s i s t e n c e
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d i v i s i o n ,  t h a t  " c u s t o m a r y  and t r a d i t i o n a l  u s e "  d e t e r m i n a t i o n s  

s h o u l d  be made on a c a s e - b y - c a s e  b a s i s ,  and t h a t  L o n n e r ' s  w a r n i n g  

t h a t  t h e  B o a r d ' s  t e n  c r i t e r i a  " m i g h t  n o t  s u f f i c e  as a t e s t "  o f  

i n d i v i d u a l  s u b s i s t e n c e  a p p l i c a n t s  was i g n o r e d .  _Id. a t  2 4 - 2 5 .  The 

c o u r t  f u r t h e r  f o u n d  t h a t  " [ u ] n d e r  t h e  b o a r d ' s  r e g u l a t i o n ,  many 

i n d i v i d u a l  u s e r s  who have h i s t o r i c a l l y  d e p e n d e d on s u b s i s t e n c e  

f i s h i n g  a r e  e l i m i n a t e d  f r om s u b s i s t e n c e  use a t  t h e  o u t s e t . "  I d . 

a t  2 6 - 2 7 .  The c o u r t  t h e r e f o r e  d e c l a r e d  t h e  r e g u l a t i o n  i n v a l i d  as 

b e i n g  " i n c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  t o  p r o v i d e  

g u i d e l i n e s  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  f i s h i n g . . . ,  b e c a u s e 

i t  o p e r a t e s  t o o  r e s t r i c t i v e l y  i n  i t s  i n i t i a l  d i f f e r e n t i a t i o n  

b e tw e e n s u b s i s t e n c e  and n o n - s u b s i s t e n c e  u s e s . "  j [ d .  a t  27 .

T h a t  i s  t h e  e s s e n c e o f  t h e  Mad i s o n d e c i s i o n .  I t  g i v e s  b r o a d  

p r o t e c t i o n  t o  any r e s o u r c e - h a r v e s t  a c t i v i t y  t h a t  a r g u a b l y  

q u a l i f i e s  as a s u b s i s t e n c e  u s e .  I t  t h u s  g i v e s  t h e  l a w  a l i b e r a l  

i n t e r p r e t a t i o n ,  as t h e  l e g i s l a t u r e  i n t e n d e d .  Even t h e  f ew 

f o o t n o t e s  and p a s s a g e s w h i c h  t h e  p r o p o n e n t s  o f  t h e  g o v e r n o r ' s  b i l l  

em p h a s i z e and e x a g e r a t e  r e a l l y  c r e a t e  no c a u s e  f o r  p a n i c  w i t h i n  

t h e  s u b s i s t e n c e  c om m u n i t y .  No r s h o u l d  t h e  s p o r t  and c o m m e r c i a l  

i n t e r e s t s  be a l a r m e d ,  u n l e s s  t h e y  a r e  so g r e e d y  as t o  wan t i t  a l l  

f o r  t h e m s e l v e s .

I I I .

Is The S t a t e  I n  C om p l i a n c e  W i t h  F e d e r a l  Law?

I t  i s  f a t u o u s  t o  s u g g e s t  t h a t  Mad i so n p l a c e s  t h e  s t a t e  i n  

n o n c o m p l i a n c e  w i t h  t h e  f e d e r a l  s u b s i s t e n c e  l a w ,  T i t l e  V I I I  o f  

AN ILCA ( A p p e n d i x  D) . F i r s t  o f  a l l ,  t h e  s t a t e  sup r eme c o u r t  i s  

w i t h o u t  p o w e r ,  a t  l e a s t  i n  t h e  n o n - c o n s t i t u t i o n a l  c o n t e x t ,  t o



p l a c e  t h e  s t a t e  i n  n o n c o m p l i a n c e  w i t h  T i t l e  V I I I .  Once t h e  s t a t e  

was c e r t i f i e d  as b e i n g  i n  c o m p l i a n c e ,  a t  l e a s t  on p a p e r  ( t h e  1978 

s u b s i s t e n c e  l a w  and t h e  1982 j o i n t  s u b s i s t e n c e  r e g u l a t i o n ) ,  w i t h  

T i t l e  V I I I ,  t h e n  t h e  s t a t e  b e c am e o b l i g e d ,  b y o p e r a t i o n  o f  

s u p e r v e n i n g  f e d e r a l  l a w ,  t o  im p l e m e n t  t h e  s u b s i s t e n c e  p r e f e r e n c e  

m a n d a t e d  b y C o n g r e s s ,  " u n l e s s  a n d u n t i l  [ s u c h  s t a t e  l a w s  a r e ]  

r e p e a l e d . "  § 8 0 5 ( d ) .  The s t a t e  sup r eme c o u r t  has no a u t h o r i t y  t o  

" r e p e a l "  l a w s ,  an a c t  w h i c h  c a n  be a c c o m p l i s h e d  o n l y  b y t h e  

l e g i s l a t u r e  o r  t h e  v o t e r s .  F u r t h e r m o r e ,  t h e  Mad i s o n c o u r t  has n o t  

p u r p o r t e d  t o  r e p e a l  t h e  s u b s i s t e n c e  l a w ;  i t  has m e r e l y  g i v e n  i t  a 

b r o a d e r  and m o r e  p r o t e c t i v e  s c o p e  t h e n  t h e  B o a r d  o f  F i s h e r i e s  

w a n t e d  t o  d e a l  w i t h .

I f  t h e  Mad i son c o u r t  had i n  f a c t  c o n s t r u e d  t h e  s t a t e  

s u b s i s t e n c e  l a w  i n  a manne r t h a t  m a t e r i a l l y  c o n f l i c t s  w i t h  t h e  

s u b s t a n t i v e  g u a r a n t e e s  o f  T i t l e  V I I I ,  t h e r e  w o u l d  be a s i m p l e  

r em e d y :  a s u i t  i n  f e d e r a l  c o u r t  u n d e r  §807 t o  e n j o i n  t h e s t a t e  t c

i m p l e m e n t  t h e  s u b s i s t e n c e  p r e f e r e n c e  as c o n t e m p l a t e d  by C o n g r e s s .

I  d o n o t  b e l i e v e  t h a t  s u c h  a l a w s u i t  c o u l d  s u c c e e d ,  b e c a u s e  I 

c a n n o t  r e a d M a d i s o n  as c r e a t i n g  a c o n f l i c t  w i t h  T i t l e  V I I I .  I t  i s  

t r u e  t h a t  C o n g r e s s  d e f i n e d  t h e  s u b s i s t e n c e  u se s w h i c h  i t  p r o t e c t e d  

a s " t h e  c u s t o m a r y  and t r a d i t i o n a l  u s e s by r u r a l  A l a s k a  r e s i d e n t s "

( § 8 0 3 ) ( em p h a s i s  a d d e d ) ,  w h e r e a s s t a t e  l a w  doe s n o t  c o n t a i n  t h e  

" r u r a l "  l i m i t a t i o n ,  b u t  t h e r e  i s  no e v i d e n c e  t h a t  Co ng r e s s 

i n t e n d e d  t o  p r e c l u d e  t h e  s t a t e  f r o m  p r o t e c t i n g  a b r o a d e r  c l a s s  o f  

s u b s i s t e n c e  u s e s —  so l o n g  as t h e  s t a t e  p r o v i d e s  maximum 

p r o t e c t i o n  t o  t h e  c l a s s  I d e n t i f i e d  b y C o n g r e s s .  The M a d i s o n  

d e c i s i o n  doe s j u s t  t h a t .
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W h i l e  t h e  c o u r t  c o n s t r u e d  t h e  s t a t e  l a w  ( c o r r e c t l y ,  i t  seems) 

a s  a c c o r d i n g  p r i o r i t y  t o  a b r o a d e r  c l a s s  t h a n  " r u r a l  A l a s k a  

r e s i d e n t s , "  t h e  c o u r t  a l s o  made i t  a b u n d a n t l y  c l e a r  t h a t  t h e  l aw 

a f f o r d s  max imum, f i r s t - p r i o r i t y  p r o t e c t i o n  t o  " p r e f e r r e d  

s u b s i s t e n c e  u s e r s , "  who a r e  t o  be i d e n t i f i e d  by t h e  l e g i s l a t i v e  

c r i t e r i a  o f  " c u s t o m a r y  a n d d i r e c t  d e p e n d e n c e  o n t h e  r e s o u r c e ,  

l o c a l  r e s i d e n c y ,  and a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s . "  

M a d i s o n  a t  1 6 .  These c r i t e r i a  a r e  i d e n t i c a l  i n  b o t h  t h e  f e d e r a l  

and s h a t e  l a w s ,  and t h e y  u n d o u b t e d l y  p r o v i d e  max imum p r o t e c t i o n  t o  

r u r a l  A l a s k a  r e s i d e n t s .  M o r e o v e r ,  t h e  c o u r t  e x p r e s s l y  s t a t e d  t h a t  

c h a r a c t e r i s t i c s  l i k e  t h e  B o a r d ' s  t e n  c r i t e r i a  c o u l d  be emp l o y e d 

" t o  d i s t i n g u i s h  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  u s e r s  f r om 

s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s ,  s i n c e  mos t o f  t h e  [ t e n ]  

c r i t e r i a  r e l a t e  t o  e i t h e r  ' c u s t o m a r y  and d i r e c t  d e p e n d e n c e '  o r  

' l o c a l  r e s i d e n c y , '  t w o o f  t h e  t h r e e  c r i t e r i a  s e t  o u t "  i n  t h e  

s u b s i s t e n c e  l a w s .  I_d. a t  1 6 - 1 7 .

T h u s ,  t h e  su p r eme c o u r t  has c o n s t r u e d  s t a t e  l a w  as g i v i n g  a 

g e n e r a l  s u b s i s t e n c e - u s e  p r i o r i t y  t o  a l l  h i s t o r i c a l  s u b s i s t e n c e  

u s e s ,  some o f  w h i c h  may be eng aged i n  by p e r s o n s  who m i g h t  n o t  

p r o p e r l y  be c l a s s i f i e d  as " r u r a l "  r e s i d e n t s .  N o n e t h e l e s s ,  t h e  

c o u r t  has a l s o  made i t  c l e a r  t h a t  Bush A l a s k a  i s  due t o  r e c e i v e  

f i r s t - p r i o r i t y  p r o t e c t i o n .  T h a t i s  a l l  t h a t  C o n g r e s s has 

r e q u i r e d .  W h e t h e r  u s e r s  s u c h as t h e  M ad i s o n p l a i n t i f f s  s h o u l d  be 

g i v e n  p r i o r i t y  o v e r  c o m m e r c i a l  and s p o r t  i n t e r e s t s ,  as t h e  c o u r t  

h e l d ,  o r  be t r e a t e d  a s " p e r s o n a l  u s e r s "  w i t h  no p r i o r i t y  o v e r  

s p o r t  and c o m m e r c i a l  u s e r s ,  as t h e Boa r d o f  F i s h e r i e s  c o n t e n d e d ,  

i s  n o t  a q u e s t i o n  t h a t  C o n g r e s s  a d d r e s s e d  i n  T i t l e  V I I I .  The



M a d i s o n  h o l d i n g  do e s n o t h i n g  t o  d i l u t e  t h e  f e d e r a l  man d a t e —  i t  

i n  f a c t  r e i n f o r c e s  i t  —  a n d  t h e  i s s u e  wa s t h e r e f o r e  p r o p e r l y  

r e s o l v e d  as a q u e s t i o n  o f  s t a t e  p o l i c y .  ( I  a l s o  n o t e  t h a t  n e i t h e r  

A F N ' s  b r i e f  n o r  t h e  s t a t e ' s  b r i e f  even s u g g e s t s  t h a t  t h e  s t a t e  

w o u l d  be i n  n o n c o m p l i a n c e  w i t h  T i t l e  V I I I  i f  t h e  c o u r t  c o n s t r u e d  

s t a t e  l a w  as g i v i n g  a s u b s i s t e n c e  p r e f e r e n c e  t o  t h o s e  c l a s s i f i e d  

b y t h e  B o a r d as " p e r s o n a l  u s e r s . " )

I V .

A r e A l l  A l a s k a n s  Now S u b s i s t e n c e  Use r s ?

O f c o u r s e  n o t .  The su p r eme c o u r t  s a i d  no su c h t h i n g .  The 

f a c t  t h a t  t h e  c o u r t  r e j e c t e d  t h e  B o a r d ' s  n a r r o w  and r i g i d

r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  " c u s t o m a r y  and t r a d i t i o n a l  u s e " 

s t a n d a r d  h a r d l y  s i g n i f i e s  t h a t  t h e  c o u r t  r e a d t h e  s t a n d a r d  r i g h t  

o u t  o f  t h e  l a w .  I t  i s  u n d e r s t a n d a b l e  how t h o s e  who we re c o m m i t t e d  

t o  and who v i g o r o u s l y  d e f e n d e d  t h e  B o a r d ' s  a p p r o a c h  w o u l d  now have 

a d i f f i c u l t  t i m e  a c c e p t i n g  t h e  p o s s i b i l i t y  t h a t  t h e i r s  was n o t  t h e

o n l y  r e a s o n a b l e  means o f  r e s o l v i n g  t h e i s s u e .  Bu t t h e  r e s t  o f

A l a s k a  s h o u l d  n o t  be s t ampe de d b y t h e  d e f e a t i s t  h y p e r b o l e  t h a t  a l l  

A l a s k a n s ,  a p p a r e n t l y  i n c l u d i n g  t h o s e  man y A l a s k a n s  who d o n ' t  

h a r v e s t  w i l d  r e s o u r c e s  a n d d o n ' t  w a n t  t o ,  a r e  now s u b s i s t e n c e  

u s e r s  u n d e r  M a d i s o n .

I n  h o l d i n g  t h a t  t h e  1978 l a w ' s  " c u s t o m a r y  and t r a d i t i o n a l

u s e "  s t a n d a r d  d i d  n o t  a u t h o r i z e  t h e  Boa r d t o  r e s t r i c t  f i r s t - t i e r  

s u b s i s t e n c e  u s e r s  t o  e i t h e r  a r u r a l  o r  a c omm u n i t y  c o n t e x t ,  t h e  

c o u r t  r e l i e d  h e a v i l y  upon t h e  r e m a r k s ,  d u r i n g  d e b a t e ,  o f  

R e p r e s e n t a t i v e  N e l s  A n d e r s o n ,  t h e  f l o o r  mana ge r o f  t h e  s u b s i s t e n c e  

b i l l .  As t h e  c o u r t  s umma r i z e d t h a t  p a r t  o f  t h e  d e b a t e  c o n c e r n i n g
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A n d e r s o n  a r g u e d  f o r  t h e  r e t e n t i o n  o f  
" c u s t o m a r y  and t r a d i t i o n a l "  f o r  use as a 
g u i d e l i n e .  H i s  m a j o r  c o n c e r n  f o c u s e d  on 
t h e  p o t e n t i a l  p r e s s u r e  p u t  on r e s o u r c e s  
b y  n e w c o m e r s .  I n  h i s  v i e w ,  t h e  w o r d s  
" c u s t o m a r y  and t r a d i t i o n a l "  r e c o g n i z e d  
and p r o t e c t e d  a h i s t o r i c a l  s u b s i s t e n c e  
use b y b o t h  n a t i v e  and n o n - n a t i v e  
A l a s k a n s .  The wo r d s we re n o t  i n t e n d e d  t o  
r e s t r i c t  s u b s i s t e n c e  u s e .

The c o u r t  f o u n d a d d i t i o n a l  e v i d e n c e  o f  t h e  i n t e n d e d  s c op e o f  t h e

" c u s t o m a r y  and t r a d i t i o n a l "  g u i d e l i n e  i n  A n d e r s o n ' s  r e s p o n s e  t o

t h e  e x p r e s s i o n  o f  c o n c e r n s  t h a t  t h e  s u b s i s t e n c e  p r e f e r e n c e  m i g h t

n o t  p r o t e c t  F a i r b a n k s  r e s i d e n t s  who h ad d e v e l o p e d  a c u s t o m  o f

t r a v e l l i n g  t o  t h e  C h i t i n a  D i p  N e t  F i s h e r y  t o  c a t c h  s a l m o n  f o r

p e r s o n a l  and f a m i l y  c o n s u m p t i o n .  A n d e r s o n  r e s p o n d e d  t o  t h e s e

c o n c e r n s  w i t h  a s s u r a n c e s  t h a t  ( M a d i s o n  a t  22)

w h e r e  p e o p l e  f r o m  F a i r b a n k s  mak e i t  a 
c u s t om t o  go down t o  t h e  C h i t i n a  a r e a  and 
i f  i t  was d e t e r m i n e d  t h a t  t h a t  r e s o u r c e  
was down t o  t h e  p o i n t  wh e r e o n l y  
s u b s i s t e n c e  w o u l d  be a l l o w e d ,  t h o s e  
p e o p l e  w o u l d be t a k e n  c a r e  o f  u n d e r  t h i s  
s e c t  i o n .

B u t  doe s t h i s  make " a l l  A l a s k a n s "  s u b s i s t e n c e  u s e r s ?  Wou ld

re . ' . d e n t s o f  J u n e a u ,  whe r e t h e r e  i s  n o t  " a  c u s t om t o  go [ u p ]  t o

t h e  C h i t i n a  a r e a , "  a l s o  be e n t i t l e d ,  i f  t h e y  now d e s i r e d ,  t o  

r e c e i v e  a s u b s i s t e n c e  p r e f e r e n c e  i n  t h e  C h i t i n a  D i p Ne t F i s h e r y ?  

I  d o n ' t  see how t h i s  l e g i s l a t i v e  h i s t o r y  c a n be r e a d as p r o t e c t i v e  

( o r  r a t h e r ,  c r e a t i v e )  o f  a n o n - e x i s t e n t  use p a t t e r n .  No r do I  

r e a d  Mad i s o n as so h o l d i n g .  R a t h e r ,  t h e  c o u r t  s i m p l y  d e t e r m i n e d  

t h e  f o l l o w i n g  f r o m  t h e  l e g i s l a t i v e  h i s t o r y  ( a t  2 3 ) :

The l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  
t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p r o t e c t  
s u b s i s t e n c e  u s e ,  n o t  l i m i t  i t .  The w o r d s

t h e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  s t a n d a r d  ( a t  2 1 ) :



" c u s t o m a r y  and t r a d i t i o n a l "  s e r v e  as a 
g u i d e l i n e  t o  r e c o g n i z e  h i s t o r i c a l
s u b s i s t e n c e  use b y i n d i v i d u a l s ,  b o t h
n a t i v e  and n o n - n a t i v e  A l a s k a n s .  I n
a d d i t i o n ,  s u b s i s t e n c e  us e i s  n o t  s t r i c t l y  
l i m i t e d  t o  r u r a l  c o m m u n i t i e s .  F o r t i . e s e  
r e a s o n s ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n  o f  
" c u s t o m a r y  and t r a d i t i o n a l "  as a
r e s t r i c t i v e  t e rm  c o n f l i c t s  s q u a r e l y  w i t h  

‘ “ t h e  l e g i s l a t i v e  i n t e n t .

T h u s ,  " c u s t o m a r y  and t r a d i t i o n a l "  d o e s n o t  en c ompa s s a l l  A l a s k a n s .  

W h i l e  " n o t  s t r i c t l y  l i m i t e d  t o  r u r a l  c o m m u n i t i e s , "  i t  i s  n o t  

w i t h o u t  b o u n d a r i e s .  I t  i s  a g u i d e l i n e  d e s i g n e d  t o  i d e n t i f y  and 

p r o t e c t  " h i s t o r i c a l  s u b s i s t e n c e  u s e . "

I n  t h e  ab o v e h y p o t h e t i c a l ,  i t  seems t o  me t h a t  t h e  Boa r d o f  

F i s h e r i e s  w o u l d  have l i t t l e  d i f f i c u l t y  i n  d e t e r m i n i n g  t h a t  t h e r e  

i s  no h i s t o r i c a l  use p a t t e r n  i n  w h i c h  i t  i s  t h e  c u s t om o f  J u n e a u 

r e s i d e n t s  t o  t r a v e l  t o  t h e  C h i t i n a  f i s h e r y .  Hence , t h e y  wou l d n o t  

be e n t i t l e d  t o  a s u b s i s t e n c e  p r e f e r e n c e  o v e r  s p o r t  and c omm e r c i a l  

f i s h e r s .  (O f  c o u r s e ,  i f  t h e r e  we re s u c h a h i s t o r i c a l  use p a t t e r n ,  

t h e n  J u n e a u r e s i d e n t s ,  l i k e  F a i r b a n k s  r e s i d e n t s ,  w o u l d be e n t i t l e d  

t o  a f i r s t - t i e r  s u b s i s t e n c e  p r e f e r e n c e .  A n d ,  t o o ,  a J u n e a u  

r e s i d e n t  c o u l d  move t o  F a i r b a n k s  a n d t h e n  p a r t i c i p a t e  i n  t h e  

C h i t i n a  d i p  n e t  f i s h e r y  on a f i r s t - t i e r  p r i o r i t y  b a s i s  o v e r  s p o r t  

and c o m m e r c i a l  h a r v e s t s . )  W h i l e  t h i s  d e t e r m i n a t i o n  has t h e  e f f e c t  

o f  f a v o r i n g  F a i r b a n k s  r e s i d e n t s  o v e r  J u n e a u r e s i d e n t s ,  i t  i s  n o t  

b e c a u s e o f  t h e i r  r e s p e c t i v e  r e s i d e n c i e s ,  b u t  r a t h e r  bec au s e o f  t h e  

e x i s t e n c e  o r  n o n - e x i s t e n c e  o f  a h i s t o r i c a l  s u b s i s t e n c e  use 

p a t t e r n .

L e t  us t a k e  t h e  e x a m p l e  o f  L im e V i l l a g e  f o r  a s om ew h a t  

d i f f e r e n t  a p p l i c a t i o n  o f  t h e  " h i s t o r i c a l  s u b s i s t e n c e  u s e " 

g u i d e l i n e .  By l o n g s t a n d i n g  N a t i v e  c u s t o m  and t r a d i t i o n ,  L im e



V i l l a g e r s  h a v e h u n t e d  moose and c a r i b o u  i n  t h e i r  t r a d i t i o n a l - u s e  

a r e a  on a y e a r - r o u n d  b a s i s ,  i n  c o n j u n c t i o n  w i t h  t h e  h a r v e s t  o f  

n um e r o u s o t h e r  w i l d  r e n e w a b l e  r e s o u r c e s .  T h e i r s  i s  a t h o r o u g h l y  

n o n - w a s t e f u l ,  t r u e  s u b s i s t e n c e  e c o n om y ,  p r e d i c a t e d  upon a 

w i d e s p r e a d  s y s t e m  o f  s h a r i n g  and e x c h a n g e  w h i c h  d i s t r i b u t e s  

h a r v e s t e d  r e s o u r c e s  t h r o u g h o u t  t h e  h o u s e h o l d s  o f  t h e  v i l l a g e .  

Unde r t h e  m o s t  s t r i n g e n t  " c u s t o m a r y  and t r a d i t i o n a l "  c r i t e r i a ,  a l l  

w o u l d  r e c o g n i z e  L ime V i l l a g e r s  a ;’> t h e  p a r a d i g m  c l a s s  o f  

s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s ,  e n t i t l e d  t o  maximum 

p r o t e c t i o n  u n d e r  t h e  s u b s i s t e n c e  l a w  - -  t h e  f i r s t  p e o p l e  t o  be 

p r o t e c t e d ,  t h e  l a s t  t o  be r e s t r i c t e d ,  i n  t h e  e v e n t  t h e  s u s t a i n e d  

y i e l d  o f  moose and c a r i b o u  i s  i n  j e o p a r d y .

The us e p a t t e r n  o f  moose and c a r i b o u  i n  t h e  L ime V i l l a g e  a r e a

i n v o l v e s  tw o o t h e r  g e n e r a l  c l a s s e s  o f  u s e r s ,  b o t h  n o n r e s i d e n t s  o f  

t h e  a r e a :  ( 1 )  o t h e r  A l a s k a n s  who e n t e r  t h e  a r e a  p r i m a r i l y  b y

a i r p l a n e  t o  h u n t  moose and c a r i b o u  i n  t h e  f a l l  f o r  p e r s o n a l  and

f a m i l y  c o n s u m p t i o n ,  and p r o b a b l y  f o r  s p o r t  ( t r o p h i e s )  as w e l l ;  ( 2 )

n o n - r e s i d e n t s  o f  A l a s k a  (an d p e r h a p s  some u r b a n  A l a s k a  r e s i d e n t s )  

who p a r t i c i p a t e  i n  g u i d e d  f a l l  s p o r t  h u n t s  f o r  t r o p h y  a n i m a l s  ( t h e  

w a n t o n - w a s t e  l a w  i n s u r e s  p l e n t y  o f  m e a t  f o r  t h e  g u i d e s ,  t h e i r  

a s s i s t a n t s ,  f a m i l i e s  and f r i e n d s ) .  The f i r s t  p a t t e r n  o f  n o n - l o c a l  

us e s m i g h t  a r g u a b l y  q u a l i f y  as f i r s t - t i e r  s u b s i s t e n c e  uses u n d e r  

t h e  M a d i s o n  d e c i s i o n ,  w h i l e  t h e  s e c o n d p a t t e r n  wo u l d have t o  be 

c l a s s i f i e d  as s p o r t  o r  c o m m e r c i a l ,  o r  b o t h .  I n  t h e  e v e n t  o f  a 

t h r e a t  t o  s u s t a i n e d  y i e l d ,  t h e  s e c o n d use p a t t e r n  w o u l d have t o  be 

c u r t a i l e d  o r  e l i m i n a t e d  f i r s t ,  and t h e n  t h e  f i r s t  use p a t t e r n ,  

b e f o r e  a n y r e s t r i c t i o n s  c o u l d  be im p o s e d upo n t h e  p r e f e r r e d  use
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p a t t e r n  o f  L ime V i l l a g e .

A t  p r e s e n t ,  t h e  moose and c a r i b o u  p o p u l a t i o n s  a r e  h e a l t h y ,  

w i t h  no known t h r e a t  t o  s u s t a i n e d  y i e l d .  The two n o n - l o c a l  f a l l  

u s e  p a t t e r n s  hav e been f u l l y  a cc ommoda t e d f o r  many y e a r s  by t h e 

s p o r t  h u n t i n g  r e g u l a t i o n s  a d o p t e d  b y t h e  B o a r d o f  Game. T he r e has 

been no o c c a s i o n ,  a t  l e a s t  i n  r e c e n t  y e a r s ,  t o  p l a c e  any 

r e s t r i c t i o n s  on t h e  L ime V i l l a g e  us e p a t t e r n .  Y e t t h e  Boa r d o f  

Game, by v i r t u e  o f  t h e  same s o r t  o f  p e r v e r s e  r e a s o n i n g  ( a l t h o u g h  

a p p a r e n t l y  n o t  w i t h  t h e  e v i l  m o t i v e )  e m p l o y e d  b y  t h e  B o a r d  o f  

F i s h e r i e s ,  has r e s t r i c t e d  t h e  s u b s i s t e n c e  u s e s o f  L ime V i l l a g e r s  

b y t h e  i m p o s i t i o n  ( w i t h  c r i m i n a l  and p r o p e r t y - c o n f i s c a t i o n  

s a n c t i o n s )  o f  a r b i t r a r y  c a l e n d a r - b a s e d  h u n t i n g  s e a s o n s and 

i n d i v i d u a l  bag l i m i t s  w h i c h  a r e  w h o l l y  i n c o m p a t i b l e  w i t h  t h e i r  

s u b s i s t e n c e  way o f  l i f e .

The Bo a r d o f  Game i s  n o t  i n s e n s i t i v e  t o  t h e  nee d s o f  Lime 

V i l l a g e r s ,  n o r  t o  t h e i r  way o f  l i f e .  And t h e  B o a r d  seems t o  

r e c o g n i z e  t h a t  t h e  mos t d i r e c t ,  r e a s o n a b l e  and r e a l i s t i c  way t o  

p r o t e c t  t h e  v i l l a g e ' s  s u b s i s t e n c e  use p a t t e r n  w o u l d  be t o  

e s t a b l i s h  a n o n - r e s t r i c t i v e  v i l l a g e  h a r v e s t  l e v e l  w h i c h  a c c o r d s  

w i t h  t h e i r  t r a d i t i o n a l  t a k e ,  w i t h  no c l o s e d  s e a s o n s ,  i n d i v i d u a l  

bag l i m i t s  o r  o t h e r  r e s t r i c t i o n s  im po s e d upo n t h o s e  d o m i c i l e d  i n  

L im e V i l l a g e .  The o t h e r  two c l a s s e s  o f  u s e r s  ( n o n l o c a l )  wou l d 

c o n t i n u e  t o  be f u l l y  accommoda t ed t h r o u g h  e x i s t i n g  r e g u l a t i o n s .  

B u t  t h e  B o a r d  i s  t o l d ,  a n d i t  h a s  a c t e d  u p o n  t h e  a d v i c e ,  t h a t  

u n d e r  M a d i s o n i t  c a n n o t  emp l o y t h i s  a p p r o a c h  u n l e s s  i t  ope ns up 

t h e  L i m e  V i l l a g e  h u n t i n g  t e r r i t o r y  t o  a l l  A l a s k a n s ,  f o r  a l l  

s e a s o n s ;  h e n c e ,  t h e  Boa r d mus t s t i c k  w i t h  a r b i t r a r y  s e a s o n s and



bag l i m i t s .  I n  o t h e r  w o r d s ,  a d e c i s i o n  w h i c h  condemned t h e  use o f  

t h e  s u b s i s t e n c e  l a w  a s a r e s t r i c t i v e  d e v i c e  i s  b e i n g  u s e d ,  i n  

W o n d e r l a n d  f a s h i o n ,  t o  j u s t i  f y  u n n e c e s s a r y  and i n a p p r o p r i a t e  

r e s t r i c t i o n s  on t h e  s u b s i s t e n c e  r i g h t s  o f  t h e  p e o p l e  o f  L ime 

V i l l a g e .

P r o v i d i n g  an a p p r o p r i a t e  v i l l a g e  h a r v e s t  l e v e l  g u i d e l i n e  f o r  

L i m e  V i l l a g e ,  and e l i m i n a t i n g  r e s t r i c t i v e  c l o s e d  s e a s o n s  and 

i n d i v i d u a l  bag l i m i t s  f o r  t h o s e  d o m i c i l e d  t h e r e ,  w o u l d  n o t  v i o l a t e  

t h e  s u b s i s t e n c e  l a w  a s c o n s t r u e d  i n  M a d i s o n . T h i s  w o u l d  be 

p r o t e c t i v e  a c t i o n ,  n o t  r e s t r i c t i v e .  I t  w o u l d  c o n s t i t u t e  s i m p l e  

and s t r a i g h t f o r w a r d  " r e c o g n i [ t i o n  o f  t h e ]  h i s t o r i c a l  s u b s i s t e n c e  

u s e " p a t t e r n  o f  t h e  p e o p l e  o f  t h e  v i l l a g e ,  i n  a c c o r d a n c e  w i t h  t h e  

" c u s t o m a r y  and t r a d i t i o n a l "  g u i d e l i n e .  M ad i s o n a t  2 3 .  And i t  

w o u l d  n o t  c o n s t i t u t e  a " g r a n d f a t h e r  r i g h t s  s y s t e m , "  w h i c h  t h e  

sup r eme c o u r t  e s c h ew e d .  I d . a t  2 6 - 2 7 n . 1 7 .  Anyone f r om

F a i r b a n k s ,  A n c h o r a g e  o r  e l s e w h e r e  who d e s i r e s  t o  p a r t i c i p a t e  i n  

t h e  h i s t o r i c a l  s u b s i s t e n c e  use p a t t e r n  o f  L ime V i l l a g e  i s  f r e e ,  

s u b j e c t  t o  means and i n c l i n a t i o n ,  t o  move t h e r e  and p a r t i c i p a t e .  

No o n e ,  u n d e r  t h i s  s y s t e m ,  w o u l d  be r e s t r i c t e d  f r om  p a r t i c i p a t i n g  

i n  one o f  t h e  t h r e e  h i s t o r i c a l  u s e p a t t e r n s  ( a  s e c o n d - t i e r  

s u b s i s t e n c e  use p a t t e r n ,  a f i r s t - t i e r  p a t t e r n  and a 

s p o r t / c o m m e r c i a l  p a t t e r n )  e x t a n t  i n  t h e  L ime V i l l a g e  t r a d i t i o n a l  

use t e r r i t o r y .  No r e s t r i c t i o n s  on h i s t o r i c a l  s u b s i s t e n c e  u s e .  

And t h a t  i s  w h a t ,  and i t  i s  a l l ,  t h a t  M ad i s o n i s  a b o u t .

I n  sum, Mad i s o n do e s n o t  i p s o  f a c t o  c o n v e r t  a l l  A l a s k a n s  i n t o  

s u b s i s t e n c e  u s e r s .  To be s u r e ,  t h e  c o u r t  b r o a d e n e d  t h e  p r o t e c t e d  

c l a s s  c o n s i d e r a b l y  b e y o n d t h e  l i m i t s  s e t  b y t h e  Boa r d o f
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F i s h e r i e s .  Y e t ,  t h e  " c u s t o m a r y  and t r a d i t i o n a l  u s e "  g u i d e l i n e  

r e t a i n s  s i g n i f i c a n t  s u b s t a n c e .  I n  o r d e r  t o  q u a l i f y  f o r  f i r s t - t i e r  

s u b s i s t e n c e  p r o t e c t i o n  f r om  s p o r t  and c o m m e r c i a l  i n t e r e s t s ,  one 

m u s t  s t i l l  be eng ag ed i n ,  o r  s e e k i n g  t o  eng ag e i n ,  a " h i s t o r i c a l  

s u b s i s t e n c e  u s e . "

V .

I s  The G o v e r n o r ' s  B i l l  N e c e s s a r y  Or A p p r o p r i a t e ?

The g o v e r n o r ' s  b i l l  (Ho u se B i l l  No. 288 ) i s  b e i n g  s o l d  on 

s e v e r a l  g r o u n d s ,  none o f  w h i c h  a r e  p a r t i c u l a r l y  p e r s u a s i v e .  Fo r 

o n e t h i n g ,  i t  i s  s a i d  t h a t  Mad i son c r e a t e s  a s i t u a t i o n  o f  t o t a l  

c h a o s w i t h  r e s p e c t  t o  i m p l e m e n t a t i o n  o f  t h e s u b s i s t e n c e  l a w .  Fo r 

t h e  p a n i c - p r o n e ,  t h i s  a s s e r t i o n  may have a p p e a l ,  b u t  i t  i s  ba s ed 

on n o t  a l i t t l e  b i t  o f  s o p h i s t r y ,  some o f  w h i c h  I  have a t t e m p t e d  

t o  d i s p e l  i n  t h e  f o r e g o i n g  p a g e s .  I  f i n d  i t  h a r d  t o  b e l i e v e  t h a t  

t h e  b o a r d s  o f  f i s h  and game a r e  i n c a p a b l e  o f  d e v e l o p i n g  a 

r e a s o n a b l e  m e c h a n i s m  f o r  i m p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w  as 

c o n s t r u e d  i n  Mad i son .

I t  i s  a l s o  s a i d  t h a t  t h e  g o v e r n o r ' s  p r o p o s a l  i s  n e c e s s a r y  t o  

a l l o w  t h e  b o a r d s  t o  c o n t i n u e  i m p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w  as 

t h e y  h a d b e f o r e  Mad i s o n . I f  t h i s  mean s t h a t  t h e  B o a r d  o f  

F i s h e r i e s  w o u l d  be a u t h o r i z e d  t o  c o n t i n u e  t o  do as i t  d i d  t o  t h e  

Mad i s o n  p l a i n t i f f s ,  t h e n  t h e  p r o p o s e d  b i l l  i s  an o u t r i g h t  

d i s g r a c e .  M o r e o v e r ,  i f  t h e  i n t e n d e d  i m p l i c a t i o n  i s  t h a t  t h e  

b o a r d s  had been a d e q u a t e l y  p r o t e c t i n g  even t h e  r u r a l  s u b s i s t e n c e  

way o f  l i f e  p r i o r  t o  M a d i s o n ,  t h e  i m p l i c a t i o n  i s  c o n t r a d i c t e d  b y 

t h e  e v i d e n c e .

S t r i p p e d  o f  t h e  a t t e n d a n t  s o p h i s t r y  a n d  h y p e r b o l e ,  t h e  g u t
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i s s u e  p r e s e n t e d  b y t h e  g o v e r n o r ' s  b i l l  i s  w h e t h e r  t h o s e  whom t he 

B o a r d  o f  F i s h e r i e s  s o u g h t  t o  c l a s s i f y  as " p e r s o n a l  u s e r s "  s h o u l d  

ha v e a p r i o r i t y  o v e r  s p o r t  and c o m m e r c i a l  u s e r s .  I n  o t h e r  w o r d s ,  

s h o u l d  A l a s k a n s  who s e e k t o  h a r v e s t  f i s h  and game f o r  p e r s o n a l  and 

f a m i l y  c o n s u m p t i o n ,  b u t  who a r e  n o t  l i v i n g  a Bush l i f e w a y ,  hav e a 

p r e f e r e n c e  e v e r  t h o s e  who h a r v e s t  f o r  s p o r t  o r  p r o f i t ?  Th a t i s  

t h e  i s s u e ,  and i t  s h o u l d  be t h e  s o l e  f o c u s  o f  d e b a t e .

From t h e  p e r s p e c t i v e  o f  t h o s e  N a t i v e s  and n o n - N a t i v e s  engaged 

i n  t h e  Bush s u b s i s t e n c e  way o f  l i f e ,  t h e  g o v e r n o r ' s  b i l l  o f f e r s  

n o t h i n g ,  a n d  t o  t h e  e x t e n t  t h a t  i t  w o u l d  b y i m p l i c a t i o n  g i v e  

a p p r o v a l  t o  t h e  p r e - M a d i s o n  managemen t r e g i m e ,  i t  i s  p o t e n t i a l l y  

h a r m f u l .  From t h e  p e r s p e c t i v e  o f  t h e  N a t i v e  p e o p l e s  o f  A l a s k a ,  

t h e  b i l l  a l s o  o f f e r s  n o t h i n g  p o s i t i v e ,  and i s  p r o b a b l y  h a r m f u l  i n  

t h a t  i t  w o u l d  t a k e  aw a y t h e  p r o t e c t i o n  M a d i s o n  o f f e r s  f o r  t h e  

g r o w i n g  numbe r s o f  u r b a n  and s e m i - u r b a n  N a t i v e s .  T h i s  l e a v e s  me 

d o u b t i n g  e i t h e r  t h e  n e c e s s i t y  o r  t h e  p r o p r i e t y  o f  t h e  g o v e r n o r ' s  

b i l l .

V I .

C o n c l u s i o n

I ' m  s u r e  I  mus t be m i s s i n g  s o m e t h i n g .  Maybe t h e  g o v e r n o r ' s  

b i l l  r e a l l y  i s  a g o o d  i d e a .  I t  j u s t  se ems t h a t  t h e  r e a s o n s -  

o f f e r e d  t o  s u p p o r t  i t  a r e  a l l  w r o n g .  Wrong a b o u t  M a d i s o n .  Wrong 

a b o u t  how t h e  s u b s i s t e n c e  l a w  o u g h t  t o  o p e r a t e .  Wrong a b o u t  t h e  

p o l i t i c s ,  e v e n .  The g o v e r n o r ' s  p r o p o s a l  i s  u n a b a s h e d l y

r e s t r i c t i v e .  C o n t r a r y  t o  t h e  s p i r i t  o f  t h e  s u b s i s t e n c e  

p r e f e r e n c e ,  i t  p r o p o s e s  t o  r e d u c e  t h e  numbe r o f  A l a s k a n s  who a r e 

c l a s s i f i e d  and p r o t e c t e d  as s u b s i s t e n c e  u s e r s .  The b e n e f i c i a r i e s ,
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w i t h o u t  a p o l o g y  o r  e x p l a n a t i o n ,  a r e  t h e  s p o r t  and c o m m e r c i a l  

i n t e r e s t s ,  a n d f r o m  t h e  p u b l i c i t y  I ' v e  s e e n ,  i t  i s  n o t  a t  a l l  

c l e a r  t h a t  t h e y  a r e  as p a s s i o n a t e l y  c o n c e r n e d  w i t h  t h e  s u b s i s t e n c e  

c o m p e t i t i o n  ( a s  d i s t i n g u i s h e d  f r om t h e i r  b r a w l  w i t h  e ac h o t h e r )  as 

t h e  a d v o c a t e s  o f  t h e  g o v e r n o r ' s  b i l l  seem t o  b e l i e v e .

C e r t a i n l y  i t  i s  p o s s i b l e  —  d e s p i t e  t h e  a c t i o n s  o f  t h e  g r e a t  

m a j o r i t i e s  o f  o u r  s t a t e  and n a t i o n a l  l e g i s l a t u r e s ,  t h e  v o t e  o f  a 

c l e a r  m a j o r i t y  o f  A l a s k a n s  a t  r e f e r e n d u m ,  and t h e  u n a n i m o u s  

j u d g m e n t  o f  o u r  su p r eme c o u r t  —  t h a t  t h e  s p o r t  and c o m m e r c i a l  

p o l i t i c a l  b a c k l a s h ,  c om b i n e d  w i t h  t h e  v o i c e s  o f  t h o s e  who can see 

o n l y  w i t h  t h e i r  a n t i - N a t i v e  b l i n d e r s  o n ,  w i l l  b r i n g  a b o u t  a r e p e a l  

o f  t h e  s u b s i s t e n c e  p r e f e r e n c e .  Maybe t h e  b e s t  p o l i t i c a l  p o s t u r e  

i n  t h e  f a c e  o f  t h i s  t h r e a t ,  be i t  d i s t a n t  o r  n e a r a t  h a n d ,  i s  t o  

t r e a t  s u b s i s t e n c e  as a v e r y  s m a l l ,  i n s i g n i f i c a n t  p a r t  o f  t h e  

demand f o r  A l a s k a ' s  r e n e w a b l e  r e s o u r c e s ;  as a q u a i n t ,  r o m a n t i c  way 

o f  l i f e ,  b a r e l y  h a n g i n g  on f r om t h e  o l d  d a y s  i n  o n l y  a f ew r em o t e 

r e g i o n s  w h e r e  t h e  p e o p l e  hav e n o t  y e t  r e c e i v e d  t h e mess age t h a t  

f r e e  e n t e r p r i s e  c a p i t a l i s m ,  u n d e r w r i t t e n  b y g o v e r n m e n t ,  i s  t h e 

t r u e  m e a n i n g o f  l i f e .

P e r h a p s  t h e  a p p r o a c h  r e p r e s e n t e d  by t h e  g o v e r n o r ' s  b i l l  i s  

p o l i t i c a l l y  e x p e d i e n t  a n d ,  i n  t h e  s h o r t  r u n ,  p o l i t i c a l l y  w i s e .  

I ' m  g l a d  I ' m  n o t  a p o l i t i c i a n  ( i t ' s  e m b a r r a s s i n g  enough t o  be a 

l a w y e r ) .  I  s t i l l  s e e  a p o l i c y  o f  r e s t r i c t i n g  t h e  n um b e r  o f  

A l a s k a n s  who q u a l i f y  f o r  some d e g r e e  o f  s u b s i s t e n c e  p r o t e c t i o n  as 

c o u n t e r p r o d u c t i v e  i n  t h e  l o n g  r u n .  Such a p o l i c y  u n d e r v a l u e s  t h e  

i m p o r t a n c e  o f  s u b s i s t e n c e ,  d e a l i n g  w i t h  i t  as s o m e t h i n g  t o  be 

r e s t r i c t e d  r a t h e r  t h a n  p r o t e c t e d .  The M a d i s o n  c o u r t  t o o k  t h e
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o p p o s i t e  a p p r o a c h ,  and i t s  d e c i s i o n  has i n s t i n c t i v e  a p p e a l  f o r  

t h a t  r e a s o n  a l o n e .

A l l  o f  t h i s  e n e r g y  m i g h t  be b e t t e r  e x p e n d e d i n  an e f f o r t  t o  

d e v e l o p  an a p p r o a c h  t o  i m p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w  as 

c o n s t r u e d  b y  t h e  sup r eme c o u r t .  ( I n  o r d e r  t o  do t h a t ,  h o w e v e r ,  

t h e  s t a t e  w i l l  have t o  p u t  a s i d e  i t s  d r a c o n i a n  i n t e r p r e t a t i o n  o f  

Mad i s i o n . ) The b o a r d s ’ j o i n t  s u b s i s t e n c e  r e g u l a t i o n  ( A p p e n d i x  C) 

i s  a b a s i c a l l y  s o u n d  s t r u c t u r e  w h i c h  d o e s  n o t  n ee d a m a j o r  

o v e r h a u l  t o  c o m p o r t  w i t h  t h e M a d i s o n  r u l i n g .  The c o u r t  e x p r e s s l y  

s t a t e d  t h a t  " c u s t o m a r y  and t r a d i t i o n a l  u s e "  c r i t e r i a ,  l i k e  t h e  

e i g h t  c r i t e r i a  l i s t e d  i n  5 AAC 9 9 . 0 1 0 ( b ) ,  a r e  a p p r o p r i a t e  f o r  

i d e n t i f y i n g  and p r o t e c t i n g  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  

u s e r s .  The b o a r d s  s i m p l y  need t o  s l i g h t l y  b r o a d e n  t h e s c op e o f  

t h e  c r i t e r i a  so t h a t  t h e y  w i l l  e n c ompa s s a l l  u se s o f  t h e  

f i r s t - t i e r  c l a s s .  T h i s  can be done 'ey e l i m i n a t i n g  t h e  " r u r a l "  

r e s t r i c t i o n  and by a d d i n g  a f ew a d d i t i o n a l  c r i t e r i a  d e s i g n e d  t o  

c o v e r  a l l  h i s t o r i c a l  s u b s i s t e n c e  use p a t t e r n s .  A l s o ,  t h e  j o i n t  

r e g u l a t i o n ,  u n l i k e  t h e  Coo k I n l e t  r e g u l a t i o n  s t r u c k  down i n  

M a d i s o n ,  d o e s  n o t  r e q u i r e  a u s e  p a t t e r n  t o  m e e t  a l l  o f  t h e  

c r i t e r i a  i n  o r d e r  t o  q u a l i f y  f o r  s u b s i s t e n c e  p r o t e c t i o n .  T h i s  

s h o u l d  be made e x p l i c i t  i n  t h e  r e g u l a t i o n ,  s o  t h a t  a l l  o f  t h e  

v a r i o u s  d e g r e e s  o f  s u b s i s t e n c e  use w i l l  be i d e n t i f i e d  and 

p r o t e c t e d .

More i m p o r t a n t l y ,  t h e  b o a r d s  s h o u l d  b e g i n  a c t u a l l y  

i m p l e m e n t i n g  t h e  a p p r o a c h  m a n d a t e d b y t h e  r e g u l a t i o n ,  w h i c h  has 

r e c e i v e d  l i t t l e  mo re t h a n  l i p  s e r v i c e  t o  d a t e  ( e x c e p t  when i t  has 

b e e n  r e s o r t e d  t o  and p e r v e r t e d  a s a r e s t r i c t i v e  d e v i c e ) . The
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p r o c e d u r e s  man d a t e d by t h e  r e g u l a t i o n  a r e  r e l a t i v e l y  s i m p l e  and 

s t r a i g h t f o r w a r d :

1 .  The b o a r d s '  f i r s t  o b l i g a t i o n  i s  t o  i d e n t i f y  s u b s i s t e n c e  

u s e s  o f  f i s h  and game , u s i n g  a p p r o p r i a t e  c r i t e r i a .  A l t h o u g h  a l l  

s u b s i s t e n c e  u s e s have n o t  y e t  bee n s t u d i e d  and i d e n t i f i e d ,  t h e r e  

i s  a s u b s t a n t i a l  b o d y o f  d a t a  a v a i l a b l e .  The b o a r d s  s h o u l d  d i r e c t  

t h e  S u b s i s t e n c e  D i v i s i o n  t o  d u s t  o f f  a l l  o f  t h o s e  s u b s i s t e n c e  

s t u d i e s  and b e g i n  c o m p i l i n g  some s o r t  o f  s y s t e m a t i c  l i s t i n g ,  

b e g i n n i n g  f i r s t  w i t h  a r e a s  h a v i n g  t h e  g r e a t e s t  u s e r  c o m p e t i t i o n  i n  

r e l a t i o n  t o  r e s o u r c e  a b u n d a n c e .  § § 9 9 . 0 1 0 ( a ) & ( b ) .

2 .  The b o a r d s  a r e  t h e n  r e q u i r e d  t o  d e t e r m i n e  t h e  a p p r o x i m a t e  

am o u n t s  o f  f i s h  and game " n e c e s s a r y  t o  p r o v i d e  f u l l y  f o r  

r e a s o n a b l e  o p p o r t u n i t i e s  t o  eng ag e i n  t h e s e  c u s t o m a r y  and 

t r a d i t i o n a l  u s e s . "  § 9 9 . 0 1 0 ( c ) .  (The " r e a s o n a b l e  o p p o r t u n i t y "  

g u i d e l i n e  has been f r e q u e n t l y  u se d as a r e s t r i c t i v e  s t a n d a r d  and 

s h o u l d  be e l i m i n a t e d .  The b o a r d s  s h o u l d  a l l o w  f o r  a l l  c u s t o m a r y  

and t r a d i t i o n a l  o p p o r t u n i t i e s ,  n o t  some a r b i t r a r y  o p p o r t u n i t y  

w h i c h  t h e  b o a r d s  s u b j e c t i v e l y  d e t e r m i n e  t o  be r e a s o n a b l e . )  A g a i n ,  

t h e  S u b s i s t e n c e  D i v i s i o n  s h o u l d  c o m p i l e  t h i s  i n f o r m a t i o n  and 

p r e s e n t  i t  t o  t h e  b o a r d s .

3 .  The b o a r d s  a r e  n e x t  r e q u i r e d  t o  " a d o p t  r e g u l a t i o n s  t h a t  

p r o v i d e  an o p p o r t u n i t y  f o r  t h e  s u b s i s t e n c e  t a k i n g  o f  f i s h  o r  game 

i n  amoun t s s u f f i c i e n t  t o  p r o v i d e  f o r  t h e  c u s t o m a r y  and t r a d i t i o n a l  

u s e s "  w h i c h  h a v e been i d e n t i f i e d .  § 9 9 . 0 1 0 ( d ) .  The D e p a r tm e n t ,  

i n c l u d i n g  t h e  s u b s i s t e n c e  and o t h e r  a p p r o p r i a t e  d i v i s i o n s ,  s h o u l d  

be d i r e c t e d  t o  p r e s e n t  s u c h p r o p o s e d  r e g u l a t i o n s  t o  t h e  b o a r d s .

4 .  I f  t h e  s u s t a i n e d - y i e l d  s t a t u s  o f  r e s o u r c e s  i s  d e t e r m i n e d
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a d e q u a t e  t o  p e r m i t  n o n - s u b s i s t e n c e  u s e s ,  t h e n  t h e  b o a r d s  may 

e x e r c i s e  t h e i r  d i s c r e t i o n  t o  p e r m i t  s p o r t  and c o m m e r c i a l  u s e s .  

§ 9 9 . 0 1 0 ( e )  .

5 .  I f  s u s t a i n e d  y i e l d  w o u l d  be t h r e a t e n e d  o r  j e o p a r d i z e d  by 

s p o r t  a n d / o r  c o m m e r c i a l  u s e s ,  h o w e v e r ,  t h e n  t h o s e  us e s may n o t  be 

a l l o w e d .  M o r e o v e r ,  i f  s u s t a i n e d  y i e l d  i s  n o t  s u f f i c i e n t  t o  

p r o v i d e  f o r  a l l  i d e n t i f i e d  s u b s i s t e n c e  u s e s ,  t h e n  t h e  b o a r d s  mus t 

im p l e m e n t  " a  s e r i e s  o f  g r a d u a t e d  s t e p s "  t o  r e s t r i c t  f i r s t - t i e r  

s u b s i s t e n c e  u s e r s  i n  a c c o r d a n c e  w i t h  t h e  c r i t e r i a  f o r  g i v i n g  

max imum p r o t e c t i o n  t o  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s .  

§ 9 9 , 0 1 0 ( f ) .

U n d e r  t h e  f r a m e w o r k  e s t a b l i s h e d  b y  t h i s  r e g u l a t i o n ,  t h e  

b o a r d s ,  as r e q u i r e d  b y b o t h  t h e  f e d e r a l  and s t a t e  l aw s hav e t h e 

a f f i r m a t i v e  d u t y  t o  i d e n t i f y  a n d p r o t e c t  s u b s i s t e n c e  u s e s  and 

u s e r s .  The b u r d e n  t o  p r o t e c t  i s  on t h e  s t a t e ,  r a t h e r  t h a t  t he 

b u r d e n  o f  p r o v i n g  e n t i t l e m e n t  t o  p r o t e c t i o n  b e i n g  p l a c e d  on t he 

u s e r s .

A l t h o u g h  t h i s  i s  t h e  r e v e r s e  o f  t h e  a p p r o a c h  f o l l o w e d  b y t h e 

Boa r d o f  F i s h e r i e s ,  i t  i s  t h e  one now m a n d a t e d  b y M a d i s o n ,  i t  has 

b e e n  t h e  l a w  s i n c e  1 9 8 2 ,  and i t  s h o u l d  be i m p l e m e n t e d  w i t h o u t  

f u r t h e r  d e l a y  o r  e x c u s e .  Someone i n  p ow e r s h o u l d  g e t  t h i s  p r o c e s s  

s t a r t e d  .

M e a n w h i l e ,  l e t ' s  go f i s h i n g .

B i l l  C a l d w e l l  
10 A p r i l  1985



(bl The Board of Fisheries shall adopt regulations in accordance 
with the Administrative Procedure Act (AS 44.62) permitting the 
taking of fish for subsistence uses unless the board determines, in 
accordance with the Administrative Procedure Act, that adoption of 
the regulations will jeopardize or interfere with the maintenance of 
fish stocks on a sustained-yield basis. Whenever it is necessary to 
restrict the taking of fish to assure the maintenance of fish stocks on 
a sustained-yield basis, or to assure the continuation of subsistence 
uses of such resources, subsistence use shall be the priority use. If 
further restriction is necessary, the board shall establish restrictions 
and limitations on and priorities for these consumptive uses on the 
basis of the following criteria:

(1) customary and direct dependence upon the resource as the 
mainstay of one’s livelihood;
(2) local residency; and
(3) availability of alternative resources. (§ 3 ch 206 SLA 1975; am 

§ 2 ch 218 SLA 1976; am § 4 ch 151 SLA 1978; am §§ I, 2 chi 10 SLA 
19S0)

Sec. 16.05.251. Regulations of the Board of Fisheries.

Sec. 16.05.255. Regulations of the Board of Game.

(b) The Board of Game shall adopt regulations in accordance with 
the Administrative Procedure Act fAS 44.62) permitting the taking of 
game for subsistence uses unless the board determines, in accordance 
with the Administrative Procedure Act, that adoption of the regu­
lations will jeopardize or interfere with the maintenance of game 
resources on a sustained-yield basis. Whenever it is necessary to 
restrict the taking of game to assure the maintenance of game 
resources on a sustained-yield basis, or to assure the continuation of 
subsistence uses of such resources, subsistence use shall be the priority 
use. If further restriction is necessary, the board shall establish restric­
tions and limitations on and priorities for these consumptive uses on 
the basis of the following criteria:

(1) customary and direct dependence upon the resource as the 
mainstay of one’s livelihood;
(2) local residency; and
(3) availability of alternative resources. (§ 3 ch 206 SLA 1975; am 

§ 5 ch 151 SLA 1978)



Sec. 16.05.940. D efin itions. In this chapter

(22) "subsistence fishing" means the taking, fishing for, or pos­
session of fish, shellfish, or other fisheries resources for subsistence 
uses with gill net, seine, fish wheel, long line, or other means defined 
by the Board of Fisheries;
(23) "subsistence uses” means the customary and traditional uses in 

Alaska of wild, renewable resources for direct personal or family 
consumption as food, shelter, fuel, clothing, tools, or transportation, for 
the making and selling of handicraft articles out of noncdible 
by-products offish and wildlife resources taken for personal or family 
consumption, and for the customary trade, barter or sharing for 
personal or family consumption; for the purposes of this paragraph, 
"family” means all persons related by blood, marriage, or adoption, and 
any person living within the household on a permanent basis;



5 AAC 01.597 -;

CHARACTERISTICS • OF SUBSISTENCE FISHERIES,
(a)  The Board o f  F i s h e r i e s  f i n d s  t h a t  c e r t a i n  
cus tomary and t r a d i t i o n a l  p r a c t i c e s  and p r o c e d u r e s  
a s s o c i a t e d  w i t h  t h e  u t i l i z a t i o n  o f  f i s h  i n  the  
Cook I n l e t  Area can be used t o  i d e n t i f y  s u b s i s ­
t e n c e  u s e s .  Based on t e s t im ony  to  th e  b o a r d ,  th e  
fo l l o w in g  c h a r a c t e r i s t i c s  a r e  t h o s e  t h a t  sh ou ld  be 
e v a l u a t e d  i n  th e  i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  
f i s h e r i e s :

(1) a lo n g - t e r m ,  s t a b l e ,  r e l i a b l e  p a t t e r n  o f  
use  and dependency,  ex c lu d i ng  i n t e r r u p t i o n  g e n e r ­
a t e d  by o u t s i d e  c i r c u m s t a n c e s ,  e . g . ,  r e g u l a t o r y  
a c t i o n  o r  f l u c t u a t i o n s  in  r e s o u r c e  abundance;

(2) a use  p a t t e r n  e s t a b l i s h e d  by an i d e n t i ­
f i e d  community,  subcommunity o r  g roup  h a v i n g  p r e ­
p o n d e ra n t  c o n c e n t r a t i o n s  o f  p e r s o n s  showing p a s t  
u s e ;

(3) a use  p a t t e r n  a s s o c i a t e d  w i t h  s p e c i f i c
s t o c k s  and se a s o n s ;

(4) a use  p a t t e r n  based  on t h e  most  e f f i ­
c i e n t  and p r o d u c t i v e  gea r  and economica l  use  of  
t i m e ,  energy and money;

(5) a use  p a t t e r n  o c c u r r i n g  i n  r e a s o n a b l e
g e o g r a p h i c  p r o x i m i t y  to  t h e  p r i m a r y  r e s i d e n c e  of  
the  community,  group o r  i n d i v i d u a l ;

(6) a use  p a t t e r n  o c c u r r i n g  i n  l o c a t i o n s
w i t h  e a s i e s t -  and most d i r e c t  a c c e s s  to  th e  r e ­
s o u r c e s ;
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(7) a use pattern which includes a history 
of traditional modes of handling, preparing and 
storing the product without precluding recent 
technological advances;

(8) a use pattern which includes the inter- 
generational transmission of activities and 
skills;

(9) a use pattern in which the effort and 
products are distributed on a community and family 
basis including trade, bartering, sharing and 
gift-giving; and

(10) a use pattern which includes reliance on 
subsistence taking of a range of wild resources in 
proximity to the community or primary residency.

(b) The board will identify established geo­
graphic communities which may be participating in 
a subsistence system. The board will then apply 
all of the characteristics in (a) of this section 
to the communities and to subcommunities, groups 
and individuals within the communities to deter­
mine which uses are customary and traditional and 
therefore, which communities are eligible for the 
subsistence priority.
.

(c) For purposes of this section, a '’community" 
is generally considered to be several households 
of full-time residents who all reside in a specif­
ic geographic area because of common interests.



(a ) In  applying a subsistence p rio rity , the boards w ill p rovide fo r  conservation and 
development o f  A laska's fish  and game resources according to the fo llow ing  procedures;

(1 ) Each board w ill assess the b io log ica l status o f  fish o r  game resources and deter­
m ine whether a su rp lus m ay be harvested during a regu la to ry  year consistent with the 
conservation and developm ent o f  the resources on the sustained yie ld  p rinc ip le and 
com patib le  with the pub lic  interest;

(2 ) Each board w ill identify subsistence uses o f  fish o r  game resources, recognising 
that subsistence uses are customary and traditional uses by rura l A laska residents fo r food, 
shelter, fue l, c loth ing , too ls , transporta tion , m aking o f  h and icra fts , custom ary trade, 
barter and sharing.

(b ) Custom ary and trad itiona l subsistence uses by ru ra l A laska  residents w ill be 
identified by use o f  the fo llow ing  c riteria :

(1) a long  erm , consistent pattern o f  use, excluding in terruption  by cir­
cumstances bc..ond the user’s con tro l such as regu latory p roh ib itions;

(2 ) a use pattern  recurring in specific seasons o f  each year;
(3 ) a use pattern  consisting o f  methods and means o f  harvest which are 

characterized by effic iency and economy o f  e ffo rt and cost, and conditioned by 
loca l circumstances;

(4 ) the consistent harvest and use o f  fish o r game which is near o r  reasonably 
accessible from  the user's residence;

(5 ) the means o f  hand ling , preparing , preserving and storing fish o r game 
which has been t rad ition a lly  used by past generations, but not excluding recent 
technolog ical advances where appropriate ;

(6 ) a use pattern  which includes the handing down o f  know ledcc o f  fishing 
o r  hunting sk ills , values and lo re  from  generation to  generation ;

(7 ) a use pattern w hich the hunting o r fishing e ffo rt o r  the products o f  that 
e ffo rt are d istributed o r  shared among others within a definab le community o f  
persons, inc lud ing custom ary trade, barter, sharing and g ift-giving , customary 
trade may include lim ited exchanges fo r cash, but does not include significant 
commercial enterprises; a com m un ity  fo r purposes o f  subsistence uses may in­
clude specific v illages o r towns, with a h istorical preponderance o f  subsistence 
users, and in add ition  encompasses individuals, fam ilies, o r  groups who in fart 
meet the crite ria  described in this subsection; and

(8 ) a use patte rn  which includes reliance fo r  sub ^tcnce purposes upon a 
wide diversity o f  the fish and game resources o f  an area, and which provides 
substantial econom ic, cu ltura l, social and nutritiona l elements o f  the subsistence 
user's life.

(c ) A fte r identify ing subsistence uses based upon the criteria set out in (b ) o f  this 
section, each board w ill determ ine the approxim ate amount o f  fish o t game necessary to 
p rovide fu lly  fo r rea 'onab lc  opportun ities to  encage in these custom ary and trad itiona l 
uses.

(d ) Each board w ill adopt regulations that provide an opportunity for the subsistence 
taking o f  fish o r game resources in amounts sufficient to provide fo r the customary and 
trad itiona l uses identified in (b ) o f  this section, and consistent with sound conversation 
and management practices. In  no instance may the subsistence taking jeopard ize o r  
interfere with the maintenance o f  a spcctHc fish stock o r gome population on a sustained 
yield basis.

(e) Each board w ill, in its d iscretion.adopt regulations that provide an opportunity 
fo r non-subsistence uses o f  the resource; to the extent that the non-subsistence uses do not 
jeopardize o r interfere with the conservation and development o f  fish o r game resources 
on a sustained yield basis, o r  vs ith the opportunity fo r taking these resources fo r customary 
and trad itiona l subsistence uses as prov ided in (d ) o f  this section.

( 0  W h e n  c irc u m s ta n c e s  su ch  a s  in c re a s e d  n u m b e rs  o f  u se rs , w ea th e r, p re d a t io n  o r  
lo s s  o f  h ab ita t m ay  je o p a rd iz e  th e  su s ta in ed  y ie ld  o f  a  fish  s to ck  o r  g am e  p o p u la t io n , each  
b o a rd  w i l l  ex e rc ise  a l l  p ra c t ic a l o p t io n s  f o r  re s t r ic t in g  n on su b s is te n c e  h a rv e s t b e fo re  su b ­
sis tence  uses a re  re s t r ic te d . I f  a l l a v a i la b le  re s t r ic t io n s  f o r  n on su b s is te n c e  uses h ave  b een  
im p lem e n te d  a n d  fu r t h e r  re s t r ic t io n s  a re  n eed ed , each  b o a rd  w ill re du c e  the ta ke  f o r  sub ­
s is tence u ses  in  a  s e r ie s  o f  g ra d u a te d  s teps , b y  g iv in g  m a x im u m  p ro t e c t io n  to  su b s is ten ce   ̂
u se rs  w h o :

(1 ) live closest to the resource;
( 2 )  h a v e  th e  few est a v a i la b le  a lt e rn a t iv e  re s o u rc e s ; a n d
( 3 )  h a v e  th e  g re a te s t c u s t o m a ry  a n d  d ire c t d e p e n d e n c e  u p o n  th e  re sou rc e .

(g ) In no event, however, w ill a board a llow  uses which will jeopard ize o r interfere 
with the conservation and management o f  fish stocks o r game populations on a sustained 
yield basis.
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16 u s e  3113.

D E F IN IT IO N S

S e c .  803. As used in th is Act, the term  "subsistence 
uses” means the customary and trad itional uses by 
rural A laska  residents of wild, renewable resources for 
direct personal or fam ily  consumption as food, shelter, 
fuel, clothing, tools, or transportation; for the m aking 
and se lling  of handicraft artic les out o f nonedible 
byproducts of fish  and w ildlife resources taken for 
personal or fam ily  consumption; for barter, or sharing 
for personal or fa m ily  consumption; and for custom ary 
trade. For the purposes of th is section, the term  —

( 1 ) "fa m ily ”  means a ll persons related by blood, 
marriage, or adoption, or any person liv in g  within 
the household on a permanent basis; and

(2) "b arte r” means the exchange of fish or 
w ildlife or th e ir parts, taken for subsistence uses —

(A) for other fish or game or their parts; or

(B) for other food or for nonedible item s 
other than money i f  the exchange is  o f a lim ­
ited and noncommorcia ature.

PR E FE R E N C E  FOR SU BS ISTEN C E  USES

S f.c . 804. Except as otherwise provided in th is  Act 16USC3114. 
and other Federal laws, the taking on public lands of 
fish and w ild life for nonwasteful subsistence uses shall 
be accorded p rio rity  over the taking on such lands of P r io r i ty  c r i t e r i a ,  

fish and w ild life  for other purposes. Whenever it  is  nec­
essary to restric t the taking  of populations of fish  and 
w ildlife on such lands for subsistence uses in order to 
protect the continued v ia b ility  of such populations, or to 
continue such uses, such prio rity  shall be implemented 
through appropriate lim ita tio ns based on the applica­
tion of the following crite ria :

( 1 ) customary and direct dependence upon the 
populations as the m ainstay of livelihood;

(2 ) local residency; and
(3) the a v a ila b ility  of alternative resources.
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16 U SC 3115.

L O CAL A N D  R E G IONAL PARTICIPATION

Sec. 805.

(d) The Secretary sh a ll not implement subsections I m p le m e n ta t io n ,

(a), (b), and (c) of th is section i f  w ithin one year from the 
date of enactment of th is Act, the State enacts and 
implements laws of general ap p licab ility  which are con­
sistent with, and which provide for the definition, 
preference, and participation specified in, sections 803,
804, and 805, such laws, unless and u n til repealed, sh a ll 
supersede such sections insofar as such sections govern 
Sta te  responsibility pursuant to th is t it le  for the taking  
o f fish and w ildlife on the public lands for subsistence 
uses. Laws establishing a system  of local advisory com­
m ittees and regional advisory councils consistent with 
section SOS shall provide that the State rulem aking 
authority shall consider the advice and recommenda­
tions of the regional councils concerning the taking of 
fish  and w ild life populations on public l.m ds w ithin 
th e ir respective regions for subsistence uses. The 
regional councils may present recommendations, and 
the evidence upon which suci. recommendations are 
based, to the State ru lem aking authority during the 
course of the adm in istrative proceedings of such 
authority. The State ru lem aking authority may choose 
not to follow any recommendation which it determines 
is  not supported by substantia l evidence presented 
during the course of its  adm in istrative  proceedings, 
vio lates recognized principles of fish  and w ildlife con­
servation or would be detrim ental to the satisfaction of 
ru ra l subsistence needs. I f  a recommendation is not 
adopted by the State ru lem aking authority, such 
authority sh a ll set forth the factual basis and the 
reasons for its  decision.



JUDICIAL E N F O R C E M E N T

S ec . 807 . (a) Local residents and other persons and 
organizations aggrieved by a fa ilu re of the State or the 
Federal Government to provide for the p rio rity  for 
subsistence uses set forth in section 804 (or with respect 
to the State as set forth in a State law of general 
app licab ility  i f  the State  has fu lfilled  the requirements 
of section S05(d)) m ay, upon exhaustion of any State  or 
Federal (as appropriate) adm in istrative remedies 
which may be ava ilab le , file  a c iv il action in the United 
States D istric t Court for the D istrict of A la ska  to 
require such actions to be taken as are necessary to 
provide for the p rio rity . In  a c iv il action filed against 
the Sta te , the Secretary may be joined as a party to such 
action. The court m ay grant prelim inary injunctive 
re lie f in any c iv il action i f  the granting of such re lie f is  
appropriate under the facts upon which the action is 
based. No order granting pre lim inary re lie f shall be 
issued until after an opportunity for hearing. In a c iv il 
action filed against the Sta te , the court shall provide 
re lie f, other than p re lim in ary re lief, by directing the 
State to subm it regulations which satisfy the require­
ments of section S04; when approved by the court, such 
regulations shall be incorporated as part of the final 
ju d ic ia l order, and such order shall be valid  only for 
such period of time as norm ally provided by S ta 'v  law 
for the regulations at issue. Local residents and other 
persons and organizations who are prevailing parties in 
an action filed pursuant to th is section shall be awarded 
their costs and attorney’s fees.

(b) A c iv il action filed pursuant to this section shall 
be assigned for hearing at the earliest possible date, 
sh a ll take precedence over other matters pending on the 
docket of the United Sta tes d istric t court at that tim e, 
and sh a ll be expedited in every way by such court and 
any appellate court.

(c) T h is  section is  the sole Federal jud ic ia l remedy 
created by th is t it le  for local rtoidents and other resi­
dents who, and organizations which, are aggrieved by a 
fa ilu re of the State to provide for the p rio rity  of 
subsistence uses set forth in section 804.

Civil actions. 
16 USC 3117.

Hearing.
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W a r in  th e  W o o d s

No one can be certain o f the figures, for it is difficult to count 
what one cannot readily see, and Alaska is so huge, wall to wall, 
some people measure it by time zones instead of miles. In such 
a land, and in its waters, the state o f the art o f taking census of 
wildlife populations cannot be far removed from the science of 
counting fingers. S till, people try. One of the latest attempts 
came up with thirteen m illion waterfowl, two hundred thou­
sand caribou, one hundred fifty thousand moose, ditto the wal­
rus, forty thousand D ali sheep, ditto the Suka black-tailed 
deer, and three million seal o f several species. On a statewide 
basis, no one much bothers keeping track of snowshoe hare, 
porcupine, beaver, and ptarmigan, which are likewise edible 
and generally plentiful. And only Saint Peter knows how many 
millions of char, grayling, halibut, lake trout, pike, chinook, 
coho, sockeye, and shccfish are swimming around in the Great 
Land’s lakes and rivers and bays. By any measure, it is a mov­
able feast— seemingly enough to sustain the expectations of 
Alaska’s licensed hunters and fishermen, their household kin, 
and a visiting corps o f sportsmen from Outside; enough, too, to 
feed some thirty thousand bush Alaskans for whom the rille, 
the snare, and the net are the primary tools o fda ily  fife. Yet for 
all the bountiful appearances, some of Alaska’s game species 
arc stretched against the hard thin line of human demand. And 
the numbers are such that not a few of the resource users may 
have to do without in the years ahead. It has already come to
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that, swiftly and surprisingly, in this last great wild hunting 
ground of the United States.

When shortages come, hard decisions cannot be far behind. 
When a renewable resource is pressed to the line, how does one 
decide who is to get the so-called surplus? T o  whom goes the 
moose of Nowitna? T o  the poverty-level Athapaskan Indian 
who lives out there, or to the dentist from Fairbanks who ar­
rives by chartered plane? Who gets the salmon ofT Angoon? 
The villagers, or the trawlers from Sitka  and Seattle? Where 
and when should the migratory geese of the Kuskokwim fall? 
In the spring, on the subsistence hunter from Eck? O r in the 
autumn, on the blind of the sport hunter at Lake Bcrryassa, 

California?
In Alaska, the word “ subsistence”  goes by a hundred differ­

ent definitions, depending on the defincr and whether he is 
white and rich and asphalted in the city or red and poor in the 
bush, or vice versa, and to what degree he may or may not be­
lieve that the old ways are now compromised by gasoline en­
gines, nylon nets, and telescopic sights. “ I guess the word ‘sub­
sistence’ does not yield to a consensus definition,”  says David 
Johnson, a game biologist in Kotzebue. “ I f  it doesn’t yield, I 
wonder i f  it even exists as such.”

“ Subsistence is bullshit,”  says Darrell Farmen, an Anchor­
age taxidermist and member of the State Board of Game.

Tom  Lonncr is chief of the Department o f Fish and Game’s 
Subsistence Division. Me says, “ Complexity is something most 
people cannot deal with. So they sim plify in favor 01 bias and 
they say, ‘Subsistence does not exist.’ ”

“ Please try to fathom our great desire to survive in a way 
somewhat different from yours,”  say the Eskimo ciders o f Night- 
mute, “ and thus sec why the hunters will continue to go out."

“ Subsistence is based on need,”  says John Schaeffer, the ex­
ecutive director of the Northeast Alaska Native Corporation. 
"W ho needs the resource more? Who is going to starve if  the 
resources are made available to the subsistence hunter before 
(hey arc made available (0 some trophy hunter? T h ill is the 
whole point of the game. It is not just food for the stomach. It is 
food for the soul.”
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“ There was an Eskimo in Togiak,”  says Ohio congressman 
John Seiberling. “ He summed it up in one sentence. He said, 
'We must hunt or die.’ ”

The Yupik Eskimos have their own special word: Yungna- 
quaguq, the means 1^ perpetuate life. And they ask, “ Docs one 
way of life have to die so another can live?”  The answer from 
the hunter’s gun has always been yes. One life must end to 
nourish another. It could be different with people and their 
traditional life styles, i f  only the clock will allow it.

There was a time in Alaska, and a recent time at that, when the 
questions and answers came a little easier. Then, according to 
the state constitution, fish and game were to be “ reserved to the 
people for common use,”  and all regulations governing disposal 
of natural resources were to “ apply equally to all persons.”  
Then, state game laws could define subsistence hunting as “ the 
taking of game animals by a state resident for food or clothing 
for personal or immediate fam ily use.”  Which was sim plicity 
itself, for under that definition, everyone in Alaska— rich or 
poor, urban or rural, red or white— could consider himself a 
subsistence hunter. And almost everyone did; or did until the 
m id -1970s, when the U .S. Congress began redefining “ subsis­
tence" in the process of drafting legislation for the National In ­
terest d-2 Lends o f Alaska (the approximately 100  million acres 
to be set aside as parks and refuges under Section d-2 of the 
Alaska Native Claim s Settlement Act of 19 7 1); and when, 
simultaneously, the once great numbers o f the Western Arctic 
caribou herd came tumbling down.

The crash o f the Western caribou herd, from 250,000 ani­
mals in 1970 to barely 50,000 six years later, left many Alaskans 
with a feeling of d£ja vu. They had been here before: the 
Nelchina herd, northeast o f Anchorage, falling from 70,000 
to 8,000 in ten years; the Fortymilc herd 011 the Klondike 
Plateau, down from 50,000 to 6,000; and the 12,000 moose of 
the Titmtna Plain south of Fairbanks quartered to 3 ,0 0  in 
less than a decade. After those earlier crashes, they had listened 
to the game managers speak of ca lf losses due to severe winters



and “ loo many”  wolves. Yet hardly anyone spoke of too many 
hunters. Hardly anyone noticed— in the context o f available 
game— that Anchorage was now the third-fastest-growing city 
in the nation, or that Fairbanks was fairly brimming with thou­
sands o f oil workers newly arrived from the hunting grounds of 
Texas and Oklahoma. And when the moose biologists went to 
the Game Board to ask that the season be closed in the over- 
harvested Tanana Flats, the Game Board refused.

But the disaster in the Western Arctic was something else. 
Out in the bush of that region, sourdough loners and Native 
villagers depended on caribou meat for their tables. True, a 
trapper could mush down the W ulik R iver to the little store at 
K iva lina and trade in his food stamps for beefsteak. But a t six 
dollars a pound, or more, after a ir freight? And the villagers 

could simply eat fish. But for how long?
Seeing a clear need for some kind of preferential regulation, 

the Game Board decided to issue permits for the taking of three 
thousand caribou bulls. Each bush village would receive a 
quota based on recommendations by Native corporations and 
village councils, and the councils in turn would issue the pcr- 

' m ils on the basis of need, considering such factors as family 
size, alternate food sources, and employment opportunities—  
the last consideration being somewhat moot, as jobs in the bush 
arc rare. In any event, most o f the Natives o f the Northwest 
were willing to work with the new regulations. But not the 
Tanana Valley Sportsmen’s Association o f Fairbanks. On be­
half o f a white man who claimed he was denied a caribou per­
mit at Nuiqsul, the sportsmen filed a suit in the slate’s Supreme 
Court seeking to overturn the new regulations 011 the issue of 
“ common use" and constitutional rignts. The court found in 
favor of the plaintiffs. The caribou permit hunt was closed in 
the Northwest. And sportsmen’s hats sailed into the air at Fair­
banks, where there are always alternate sources of food and 
Home jobs for skilled workers, nnd usually cash rather than food 
stamps, and where beefsteak is not quite so dear as in Nuiqsut

or Kivalina.
Federal pc licy for managing the d-2 lands in Alaska
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brought further complexity to the subsistence puzzle. Most of 
the villagers living in the bush are Indians, Eskimos, and 
Aleuts, and there was much concern in Washington this time to 
do right by them after more than a century o f broken treaties 
and abrogated rights for aboriginal Americans in the Lower 
Forty-eight. There was also a huge disdain both Inside and 
Outside for Alaska’s competency in managing fish and game 
on federal lands. Many Outsiders of the environmentalist per­
suasion felt it was bad enough that the game herds should col­
lapse, but even worse that the state’s response more often than 
not should be war on wolves. It was this same skeptical constit­
uency which helped shape the first d-2 b ill to reach the lloor of 
the U .S. House of Representatives. Arizona congressman M or­
ris U dall’s H .R . 39 would have given subsistence users priority 
over other consumptive users 011 some too million acres o f fed­
eral land, whenever harvest restrictions became necessary (as in 
the case of the Western Arctic herd). And in its original version, 
H .R . 39 would have taken from the state, and handed over to 
the Secretary of the Interior, sole authority for managing sub­
sistence uses of those lands. Though the Udall measure died in 
the U .S. Senate in 1978 , Washington’s message to Juneau was 
loud and clear: Either protect subsistence on federal lands or 
lose what the state has viewed as its traditional right to manage 
resident fish and game on these lands.

Th is lime Alaska responded with something more substan­
tial than a war on wolves. Out of the state legislature came 
House B ill 960, amending the old inclusive definition o f sub­
sistence to mean “ (he customary and traditional uses in Alaska 
of wild, renewable resources for such direct personal or family 
consumption as food, shcucr, fuel, clothing, tools, or transpor­
tation, for the making and selling of handicraft articles out of 
noncdible byproducts o f fish and wildlife resources,, . .  anti for 
the customary trade, barter, or sharing for personal or family 
consumption.”  Within the Department o f Fish and Game, 
the measure established a Subsistence Division with special 
advisory responsibilities; and it further authorized the hoards 
of fish and game to make subsistence “ the priority use.”  In ex-
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trcine cases, allocation of a resource could be restricted to local 
residents demonstrating “ customary and direct dependence 
upon the resource as the mainstay of one’s livelihood.”

Not evet yone was pleased with House B ill 960. Most of the 
v illag er were, for the law staked cut their prior right to local 
resources. And the feds were pleased, i f  only for the sake of the 
Eskimos and Indians. And there was satisfaction as well for 
some Outside environmentalists, although others with a certain 
anthropomorphic friendship for animals would continue to 
wonder why Eskimos couldn’t eat food stamps instead of seals 
and caribou. But the urban sport hunters of Alaska were not 
happy. And the big-game guides with clients from Houston 
and Stockholm and Frankfurt am Main were definitely not 
happy. And some of the sourdough loners out in the bush were 
not happy cither, remembering, however inappropriately to 
any clear understanding of the law, that there had been this 
white man who had gone in vain to Nuiqsut for a permit. And 
now it is getting ugly, out there in the woods.

Shots have been fired at floatplanes. One hunting party re­
turned to its aircraft to find it demolished by an ax. An adven­
turesome Outsider, floating the Koyukuk, had his raft shot 
from under him and hid in the bush for two nights awaiting 
police rescue. Silent sirangerS,glower at each other from pass­
ing canoes. Athapaskans radio the game warden to demand 
that he “ check out”  Eskimos corning upriver with rifles and 
moose lags. Eskimos on the coast complain that Indians net too 
many spawning-run salmon upstream. The Alaska Outdoor 
Association of Anchorage warns its sporting followers that their 
“ rights”  are being “ given away to the Alaskan Natives and/or 
the so-called subsistence users.”  The Real Alaska Coalition, 
headed by guide Ken Fanning, calls for a “ Monumental Tres­
pass”  by sport hunters on some fifty million acres of d-2 land 
designated national monuments under the Antiquities Act. 
National Park Service regulations allow only subsistence users 
to hunt within most o f these monuments. Yet Fanning is telling 
all Alaskans to “ go out into the monuments and do everything” 
they did in the past.

It could get even uglier. The hunting population o f Alaska,
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in the bush as well as in the cities and towns, keeps growing. 
Native youths arc coming home to their villages from regional 
high schools and colleges, and from some jobs that no longer 
exist, to indulge a sense of place and cultural identity, and to 
await the disposition of awards— slim , on an individual basis—  
accruing from the Alaska Native Claim s Settlement Act of 

• 19 7 1 . Civilized ways will follow them home, to be surc; and, to 
some extent, an increasing dependence on the cash economy. 
There will have to be cash for subsistence. One cannot pour 
seal oil into a snow machine and expect the engine to start; nor 
stuff fox pelts into the breech of a .30/06  and have something 
come out the other end. But the sports in Fairbanks and An­
chorage say: Baloney. I f  you want to subsist, go back to the 
dogsled and the bow and arrow.

One day, perhaps, after the Antiquities Act monuments 
have evolved by law into d-2 national parks, in a lime of tradi­
tional life styles balanced even more precariously against the 
march of technology and urban ways, the ;  may also be trou­
ble between the subsistence hunter and his sometime ally, the 
preservationist from Outside. H a lf a dozen Alaskans o f as 
many persuasions have shared with me this vision, and I sub­
scribe to it. The vision is of this group of wilderness back­
packers, all from Outside, lopping a tundra rise in the Gates of 
the Arctic, at the foot of the Arrigetch Peaks. Suddenly they are 
brought up short by what is before them. But not by the saw­
tooth crags o f the Arrigetch. By this Eskimo hunter kneeling 
over a head-shot caribou, and by the steam that is rising from 
the anim al’s body as the Eskimo’s knife opens the gut to the 
autumn air. And the backpackers, as might be expected since 
they hail from such cities as Berkeley and Santa Barbara and 
Greenwich and Palm Beach, turn away disgust and a vow 

' urge their congressmen to outlaw all hunting in Alaska’s new 
national parks. For they each have this certain friendship for 
animals, and the conviction that food stamps and tourism and 
scenery should be more than enough to nourish an Eskimo’s 
soul.
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B ob W il la r d  is a T l in g i t In d ia n  fro m  A ng o o n . W e have com e to 
th e V ik in g  C a f6 in  Jun ea u to speak o f his peop le an d subsis­
tence. I t  is M a y . S a lm on are m o v in g aga in th ro u g h th e ja d e - 
green C h a th am  S tra it . T h e y  a rc sch oo lin g u p  fo r th e s p r in g 
ru n . T h e  open boats o f the fishe rm en are t ro l l in g  the shoals o f 
A d m ir a l ty  Is la n d , p ro b in g  the fjo rd s o f C h ic h a g o f and the 
coves o f K u iu . I t is harvest tim e in  the Sou theas t. Y e t here at 
dusk in  Ju n e a u is th is T l in g i t , ta lk in g  p o lit ic s in  a w h ite  m a n ’s 

cafe.
P o lit ic s have been a good p a rt o f Bob W il la r d ’s life  aw ay 

from  A ng o o n . F o r fo u r years, b y a p p o in tm e n t o f fo rm e r G ove r­
n o r K e ith  M i l le r , he served as the s ta te ’s h um a n r ig h ts com m is ­
s ione r. H e has w o rke d w ith  the Sealaska C o rp o ra t io n , one o f 
th ir te e n reg io na l p ro fit-s e e k in g en tit ie s es tab lished b y the 
A laska N a tiv e  C la im s S e ttlem en t A c t. A n d  he is c h a irm a n o f 
the le g is la tive a ffa irs c om m itte e o f the A la ska N a tiv e B ro th e r ­
hood , an o rg a n iz a t io n  fo u n de d b y T l in g i ls  in  19 12 to h e lp In ­
d ians ach ieve c it iz e n s h ip and v o tin g  rig h ts in  the new te rr ito ry . 
A t th a t tim e , the laws go ve rn in g such th in g s s tip u la te d th a t I n ­
d ian s m u s t firs t sever th e ir t r ib a l re la tio n sh ip s . T o  o b ta in  the 
r ig h t to  vo te , a T l in g i t was expected to ad o p t th e c iv il iz e d  ways 
o f the wh iskey-soaked w h ite  m en w ho had p lu n d e re d th e la n d 
o f its go ld , spo ile d the sa lm on stream s, a n : ' spread sm a llp o x 
an d syp h ilis th ro u g h the v illages. S om ehow ti.~ T lin g its  su r­
v iv e d a ll o f it . E ven th e franch ise .

“ I n  1U90 , "  W il la r d  is say ing , “ tw e n ty - tw o  o f the ch ie fs met 
u p near H a ines to ta lk  a b o u t d r iv in g  the w h ite  men ou t. T h e y 
were ve ry ang ry . 'F lic  w h ite s 'w e re ra v a g in g the creeks and ta k ­
in g  the tim b e r an d cha ng in g the life  s ty le o f the peop le . B u t it 
was S ep tem be r.”  A n d  now  W il la r d  laughs . “ I t was ha rves t 
tim e . I t is a lm os t a lw ays h a rv c t t tim e in th e Sou theas t. T h e 
T lin g its  were lo t i busy to fig h t. O th e rw ise we w o u ld  have 
th ro w n  you a l l o u t . " W il la r d  looks a t m e close ly an d sm iles. 
“ It 's s t il l no t it had idea, you know . W e ’re jus t not th a t serious 
ab o u t it . Y e t . "

W il la r d  speaks ca u tio u s ly o f the now n a tio n a l m onum en t 
on A d m ir a l ty  Is la n d w h ic h w o u ld  be des igna ted as w ilderness 
u n d e r va rio u s d -2 scenarios. A ng o o n is likew ise on A d m ira l ty
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Is la n d , an d W il la r d  says its peop le are in fa v o r o f w ilde rness so 
lo n g as i t keeps o u t th e b ig  p u lp w o o d  ope ra to rs fro m  th e m a in ­
la n d an d p ro te c ts the v illa g e rs ’ t r a d it io n a l use o f dee r an d bea r 
and berries an d roo ts , a n d saw logs fo r th e w in te r stoves. “ B u t 
we do no t fo rge t w h a t happened a' G la c ie r B a y ,”  he adds. “ W e 
d o n ’t w an t A d m ira l ty  to be tu rn e d  in to  a n o th e r G la c ie r Bay. 
W hen th a t p lace was set u p as a n a tio n a l m o n um e n t, th e gov ­
e rnm en t to ld  the T lin g its  th ey w o u ld  have exc lu s ive subsis­
tence use. T h e  go ve rnm en t sa id the T lin g its  co u ld go in  the re 
and h u n t. B u t la te r, som ebody changed the ru les . L a te r , the 
peop le ha d to check in  th e ir rifle s be fo re th e rangers w o u ld  le t 
th em  go in to  th e m onum en t. W e sure d o n ’t w a n t th a t a g a in .”  

Resource reg u la tio n s a rc m o n um e n ta lly  a b h o rre n t to the 
T lin g its , as, indeed , th e y are to most N a tiv e  peop les o f A laska . 
A n d  most o f the bad fe e lin g is d ire c te d no t at the fede ra l go v ­
e rnm en t b u t a t the s ta le ’s D e p a r tm e n t o f F ish an d Gam e. As 
“ IR S ”  spells tro u b le  to  m a n y en te rp rise rs o f th e cash econom y , 
so does the bu re a u c ra t ic “ F ish ’n ’ G am e ”  to  th e p ra c t it io n e r o f 
bush subsistence. Le t Jun ea u send a b io lo g is t to A ng oo n to c a t­
a logue the v illa g e rs ’ w i ld  ha rves t, and i t is as i f  K in g  J o h n had 
d ispa tched the s h e r if f o f N o tt in g h a m  'n to  S he rw ood Forest to 
a u d it the assets o f R o b in  H o od . “ W e have i t  a l l ca ta lo g u e d ,”  
says Bob W illa rd . “ B u t we w o n ’t g ive i t up . T h e  m o re you 
speak o f num be rs , the m o re you get re g u la te d .”

O nce , in K iv a l in a  on the C h u k c h i Sea, I sat by the shore 
w ith  an E sk im o w om an , a w a it in g  the re tu rn  o f he r hu sba nd 
from  a seal h u n t o f f C ape K ru sen s tc rn . A n d  she to ld  me th is 
s to ry o f the s ta le ’s F ish ’n ’ G am e m an c om in g from  N om e to 
ask he r fo r a lis t o f the K iv a l in a  bu rne rs . “ W h a t is it you w a n t 
o f them ? ”  the w om an in q u ire d  o f the s trange r. H e sa id he ha d 
come to d iscove r how m an y ca r ib o u th e hu n te rs were ta k in g . 
She gave h im  a lis t o f names, a n d he w e n t aw ay , kn o c k in g a t 
doors. La te r, the w om an m e t th e s tra n ge r on his w a y to the a i r ­
s tr ip . “ D id  you fin d  w h a t you cam e fo r? ”  she asked. T h e  m an 
had a sad look on his lace and lie shook his head no. “ I f  I were a 
h u n te r ,”  sa id the w om an , " I  w o u ld n 't te ll a game w a rden a n y ­
th in g  e ith e r . " T h e  m an from  N om e sa id , “ B u t I ’m  no t a gam e 
warden . I ’m  a w ild l i fe  b io lo g is t .”  A n d  the w om an sa id , “ T h a t
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doesn ’ t m ake an y d iffe ren ce . I ’m  no t a fo o l. I ’m  an E sk im o .”
N ow , in  the V ik in g  C a f6 in  Ju n e a u , B ob W il la r d  sud de n ly 

rem em bers aga in th a t i t is ha rves t tim e in  the Sou theas t. “ W a it 
a m in u te ,”  he says. “ I w o n d e r w h -n I ’m  d o in g  here. T h is  is 
M a y . T h e re ’s n o r in  th e m o n th . I c o u ld be ta k in g  a ll the clam s 
I can use. T h e  ab a lo n e ’s ready . T h e  seaweed, too . T h e  ta b le is 
set. W h a t am  I d o in g in  here w ith  you guys w hen I c o u ld  be o u t 
there? T h e  tre n d is to go hom e . W e see o u r peop le com in g 

back .”
A n d  w h a t ab ou t B ob W illa rd ?
“ N ex t yea r,”  he says. “ M y  jo b  here is ju s t ab o u t done . N ex t 

year, I ’m  g o in g to h u n t and fish an d do w h a t I was m ade to do. 

I ’m go in g hom e to A n g o o n .”

I
In  th e m o rn in g , a flo a tp la n e to o k m e from  Ju n e a u to A ngoo n . 
W e landed on a ba y b e h in d  th e v illa g e , ta x ie d to a p ie r where 
h a lf a dozen fis h in g boa ts were m oo red . Som e o f th e boats , o r 
ra th e r th e ir ope ra to rs , are licensed to fish c om m e rc ia lly ; and 
because o f th e re s u lt in g  cash in com e from  sa lm on and she llf ish , 
and the sha rin g ways o f the peop le , w h o rega rd them se lves as 
be in g a ll o f one fa m ily , five h u n d re d s tro n g , A ng oo n is no t a lto ­
ge th e r the sort o f v illa g e th a t ,one m ig h t cons ide r ty p ic a lly  
bush . N o r is i t u rb a n , fo r th e o ld 'w a y s o f se ttin g th e ta b le w ith  
the fa t o f th e la n d  a n d th e sea s t i l l p re v a il.

A t a con fe rence ta b le in  one o f th e p u b l ic  b u ild in g s , I spoke 
w ith  some o f A n g o o n ’s elders an d the leaders o f its v illa g e co r­
p o ra t io n , K oo tzn oow o o , In c . C h a r l ie  J im , S r., sa id : “ Y o u peo­
p le d o n ’t eat w h a t we eat. W h a t w o u ld  you th in k  i f  we made 
the ru les an d I sa id to you , ‘L is te n — we l im i t you peop le to one 
cow and th ree ch ickens .’ T o o  m a n y laws are m ade b e h in d o u r

backs. T h is  th in g  h u r ts .”
George J im , S r., w h o is seven ty-seven and leade r o f the 

T l i n g i t ’s S ha rk C la n , said: “ W e use it a l l . ”  Because someone 
had m en tio n ed a lle ga tio n s o r waste. “ W e use i t a ll. W e d ry  the 

fish am i pu t it away fo r w in te r t im e . A n d  the eggs. W e use it a ll. 
A n d  seal, we use the sk in fo r shoes. Bear, fo r w in te r t im e . Deer, 
we d ry  it . Jus t the w a y wc a lw ays been us ing i t . ”

Yungnaquaguq . 16 1

D an ie l Johnson sa id : “ In  each reg ion o f A la ska , i t ’s d if fe r ­
en t. Each reg ion w i l l have to de fin e its ow n needs, its ow n w ay 
o f life . W e ’ve los t some o f it . B u t w e ’re s t i l l h o ld in g  on to the 
most c ru c ia l pa rts o f it . A n d  w e ’re be in g c u t d ow n b y th e regu ­
la tio n s . O n  deer, be fo re , the re was no l im i t to w h a t we co u ld 
smoke o r sa lt. N ow , w c are lim ite d  to the same as th e spo rt 
hun te rs . N ow , th e y are ta k in g the happ iness o u t o f the pe op le .”

J im m y  George , w ho is n in e ty and leade r o f th e T l i n g i t ’s 
K i l le r W h a le  C la n , sa id : “ W e try  to obey the U n ite d  S ta tes be­
cause they adop te d us. B u t th ey tre a t us as fo re igne rs . W h a t ’s 
go in g to happen to us? T h e y  neve r lis ten to  us. T h e y  do no t 
hea r w h a t we have to  say .”

A n d  J im m y  Geo rge ’s w ife , L y d ia , sa id : “ M y  gene ra tio n is 
lost be tween the tw o cu ltu re s . B u t the you ng e r peop le— th ey 
w i l l tr y  to m ake o u r h is to ry w o rk fo r us ."

A n d  E dw ee l J o h n sa id : “ T h e  peop le w h o m ake the re g u la ­
tio n s— do they know  w h a t the w o rd ‘subsis tence ’ means? D o 
you? W e do . A l l o u r peop le do. D id  the s ta te de fin e th e w o rd 
‘subsis tence ’? T h e y  c a n ’t. T h e y d o n ’t know  n o th in g . B u t you 
take me ou t, p a r tn e r , o u t in the co ld . I s t i l l kn ow  w h a t to  do. I 
know  w he re I ’m  at. T h e  o ld - t im e rs ta u g h t me. J im m y  George. 
George J im . M y  dad . T h e y ta u g h t me how to get a long . Subsis­
tence! Y ou ca n ’t de fine subsistence. I t ’s our w ay o f li fe . ”

T h e n C h a r l ie  J im  o f K oo tzn o ow oo p u t in aga in : “ O u r peo ­
p le , w hen they had n o th in g  bu t th e ir re g u la r fo o d— no false 
tee th , no eyeglasses, no sickness am ong th em . A l l r ig h t . W he n 
the o the rs cam e m o v in g in on -.s, we began to eat w h ite  peo­
p le ’s food . I rem em be r one c h ie f sa id o u r peop le began to  live 
on cow ’s m i lk  in s tead o f th e ir m o th e r ’s an d th a t ’s w h y th e y ’re 
crazy . T o d a y , some o f o u r ch ild re n  ca n ’ t speak th e ir ow n 
longue . B u t w c s t i l l rem em be r. W e ’re no t e a tin g  up e v e ry th in g 
from  A laska . W hen we were liv in g  here— the N a tive s , a lon e—  
the re was a lw ays enough food . W he re d id  it a ll go? T h e re  is 110 
m an a liv e w ho can say we ca n ’t have w ha t is here. T h is  is o u r 
food . W e were m ade to have i t . "
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T o m  L o n n e r ho ld s the th ird - to u g h e s t jo b  in  A la s ka , a f te r those 
o f the go ve rn o r, J a y H am m o n d , an d the C om m is s io n e r o f F ish 
an d G am e, R o n a ld  Skoog, w ho is L o n n e r ’s boss. Possib ly i t is 
ju s t as to ug h to be a w ild l i fe  b io lo g is t from  N om e oh assign­
m e n t to K iv a l in a , b u t I d o u b t it . F o r L o n n e r is a soc io log is t in  a 
bu rea u c ra c y th a t p lays b y the ru les o f b io p o lit ic s . H e is c h ie f o f 
th e Subsistence D iv is io n  o f the A la ska D e p a r tm e n t o f F ish an d 
G am e, an d his jo b  is to close the w id e n in g  gap th a t p re va ils be ­
tw een the regu la to rs in Juneau and w h a t he refers to as “ the 
unseen econom y ”  o f the bush.

As L o n n e r saw it when I spoke w ith  h im  at his o ffice in J u ­
neau , the gap m us t be fille d  w ith  in fo rm a t io n . W h a t, he asked, 
is th e tru e leve l o f need in  ru ra l A laska , in  a ll o f A laska? H o w  
grea t is the harvest in pounds o f food an d cash equ iva le n ts? 
W h a t is th e leve l o f h um a n e ffo r t in v o lv e d in  subsistence? T o  
w h a t ex te n t does subsistence offset th e bu rd e n o f we lfa re? 
These are d if f ic u lt ques tions in A la s ka— as d if f ic u l t fo r the tr a ­
d it io n a l F ish ’n ’ G am e m an la c k in g ra p p o r t w ith  th e v illa g e rs 
as fo r the N a tiv e h u n te r , w ho fears th a t sh a r in g da ta w ith  Fish 
’n ’ G am - w i l l o n ly  lead to fu r th e r re g u la tio n , and w ho , w hen 
asked w h y he needs m ore game th a n th e law a llow s , s im p ly re ­
p lie s th a t th is is his food , an d th a t he was m ade to have it .

O v e r the years, va rio us N a tiv e , s ta te , a n d fede ra l re ­
searchers have a ttem p te d to p iece to g e th e r es tim a tes o f th e 
subsistence harvest in pounds o f food and cash equ iva le n ts . A l l 
o f these stud ies were o f a reg io na l o r lo ca l na tu re , and th e f ig ­
ures were o fte n d ra w n from  ca le n da r fo rm s d is tr ib u te d  to v i l ­
lagers w ho m ay o r m ay no t have been d ilig e n t in c om p u t in g  
th e ir ha rves t o f w i ld  foods. In  an y even t, th e b a ll-p a rk  fig u re 
appears to fa ll som ewhere be tw een 800 and 1,600 pounds pe r 
person pe r year. W h ic h  co inc ides , at th e m id d le  o f th a t range , 
w ith  L o n n e r ’s ow n es tim a te o f 40 m ill io n  pounds o f w i ld  e d i­

bles a n n u a lly  s ta tew ide .
A  few examp les. O ne househo ld su rvey con du c te d by the 

U n iv e rs ity  o f A laska in 1 9 7 a de te rm in e d th a t a la rge m a jo r ity  
o f the peop le o f A k ia c h a k and M o u n ta in  V illa g e , b o th  in  the 
Y u k o n -K u s k o kw im  D e lla  reg ion , o b ta in e d m o re th a n th ree 
qu a rte rs o f th e ir m ea t and fish b y h u n t in g  an d fish in g . Those
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w ho tended to re ly on p ro te in  o b ta in e d from  th e v illa g e stores 
were ge ne ra lly o ld e r peop le in c a p a b le o f h u n t in g  o r fish in g . In  
1973 , th e U .S . F ish a n d W ild l i f e  S erv ice su rveyed a n um b e r o f 
Y u k o n -K u s k o kw im  v illages . A t T u lu k s a k , th e y fo u n d th a t 180 
v illa g e rs , in an average yea r, ha rves ted 10 moose, 6 bears, 500 
beavers, 2,000 m uskra ts , 2,000 geese a n d ducks , 3,000 p ta rm i­
gans, 16 ,000 w h ite fis h , 8,000 sa lm on , 3,000 sm e lt, 8,000 pounds 
o f be rrie s and w ild  rh u b a rb , as w e ll as va rio u s pounds and 
num be rs o f o th e r c r it te rs  a n d p la n ts . T h e  pe r cap ita con sum p ­
t io n  o f th is fo od was c om pu te d a t 1 ,6 19 pounds . A p p r is e d o f 
T u lu k s a k ’s p ro d ig io u s a p p e tite , the A laska D e p a r tm e n t o f F ish 
an d G am e sco ffed , a n d sa id th e figu res were in f la te d . A n d  pe r­
haps they were, espec ia lly w hen one conside rs the fa c t th a t the 
average person in  A nch o ra g e a n n u a lly  consumes o n ly  ab o u t 
260 pounds o f s to re -b o ug h t fish a n d m ea t. O n  the o th e r hand , 
one m us t rem em be r th a t the person in  A ncho ra g e also eats 
g rea t q u a n tit ie s o f po ta toes , rice , vegetab les, and d a iry  p ro d ­
uc ts , w h ile  th e K u s k o kw im  E sk im o ge n e ra lly does no t. M o re ­
ove r, m u ch o f th e w ild  m ea t a n d fish is d r ie d  be fo re i t is ea ten , 
and in the d ry in g  process loses up to th re e qua rte rs o f its o r ig i­
n a l w e ig h t. A n d  one m us t rem em be r, to o , th a t m ea t in  the 
bush o fte n spo ils fo r la c k o f p ro p e r sto rage , and th a t even 
th o u g h snowm ob ile s have la rg e ly rep la ced the sled, sled dogs 
are s t i l l m a in ta in e d — a n d fe d— b y  some v illa g e  fam ilie s .

As fo r cash eq u iv a le n ts , the F ish an d W i.d li fe  Serv ice fig ­
u re d th a t the T u lu k s a k v il la g e r ’s 1 ,6 19 pounds o f w i ld  food 
ca rr ie d  a va lue , i f  i t had passed b y the cash reg is te r o f a m a rke t 
in B e the l (th e reg io na l cen te r), o f 52 , 146 . T h a t was in  1973 
do lla rs . T o d a y  th e va lu e w o u ld  be w e ll o ve r $3 ,000 .

“ I f  subsistence shou ld eve r co llap se in  th is s ta le ," L o n n e r 
was say ing , “ the rep la cem en t fo od w i l l have to com e in by a ir 
an d i t w i l l cost a t least a h u n d re d m il l io n  d o lla rs a yea r. W h o ’s 
go in g to pay fo r it? F rom  whose trea su ry w i l l the do lla rs How?”

1 asked h im  how lo n g he fe lt .subsistence cou ld Ias i, g iven 
(he g ro w in g dem and from  a ll q u a rte rs 011 a renew ab le b u t f i ­
n ite  resource. A n d  he sa id : “ N o one knows. A la ska is lik e  a des­
e rt. T h e  richness o f life  you see is o n ly  a t the oases. A  coup le o f 
bad w in te rs an d you can lose an oasis. Ecosystem m anagem en t
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doesn ’ t go on here. T h e re ’s th is vast system . Y ou s tic k y o u r fist 
in  it an d th e rip p le s go o u t. B u t you never see w he re th e y end 
up . A n d  w e ’ve o n ly  begun to t r y . ”

I w o rry  fo r L o n n e r , as I w o rry  fo r the econom y o f the bush , 
and fo r the w i ld l i fe  w h ic h  suppo rts it . I w c r ry  fo r L o n n e r be ­
cause I do no t de te c t, am ong the ra n k an d file o f the G am e D i­
v is io n o f th e D e p a r tm e n t o f F ish and G am e, m uch en thus ia sm  
fo r w h a t he believes in  a n d fo r w h a t he is cha rged by the legis­
la tu re  to do. F o r b e tte r o r worse, game m anagers in A laska , as 
elsewhere , s t il l pay th e ir dues to th e spo rtsm en . B o th m anage r 
an d spo rt te nd to be c u t from  th e same b o ll o f c lo th . T h e y 
speak the same language . T h e y m o u rn the d im in is hm e r o f 
favo rs fo r th e grea t m id d le  class. C e r ta in ly  the re are sensitive 
and pe rcep tiv e men a t headqua rte rs and in d ie  he 'd , b u t the re 
are m o re w h o say, in e ffec t, th a t subsistence hun te rs have ne i­
th e r the r ig h t n o r the need to be trea te d p re fe re n t ia l ly  in the 
a llo c a tio n o f scarce resources, an d w ho op en ly p ro c la im  th a t 
the issue o f subsistence m us t su re ly fa ll som ewhere be tween ba ­
lo ney and a s in is te r p lo t . O r so i t w o u ld  seem when G am e D i­
v is io n D ire c to r R on S om e rv ille is quo te d in the A ncho rag e 
Times as h a v in g to ld  a g a th e r in g o f the A la ska O u td o o r Associ­
a t io n  th a t th e subsistence issue is “ a fro n t to cove r the deals and 
the u n h o ly a llia n ce be tw een llte  N a tive s and p re se rva tio n is ts .”  
A n d  so it w o u ld  seem when G am e Boa rd m em be r J im  Rea rden 
is q u o te d in  the Fa irb a n ks Daily Neuis-Mincr its say ing th a t sub ­
sistence w o u ld  n o t be a rea l conce rn in the villages i f  i t were no t 
fo r the ag ita tio n s o f “ fu l l- t im e , p a id  em p loyees”  o f such “ spe- 
c ia l- in le re s t g ro u p s ”  as the R u ra l A la ska C om m u n ity  A c tio n  
P ro g ram  (R u rA L  C A P ) an d the A la ska F ede ra tio n o f Na tives . 
So the w a r goes on . A n d  no end in  s igh t.

D e l t a  S p r in g t im e

T h e  way the o ld  Y u p ik  Esk im os used to te ll i t , R aven crea ted 
the ea rth an d then raked the la n d w ith  his ta lons , an d th a t is 
how the g rea t rive rs o f the Y u k o n and th e K u s ko kw im  fo u n d
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th e ir w ay to the B e rin g Sea. R aven d id  w c lj, fo r o th e rw ise the re 
w o u ld  never have been th is vast p la in  b u i l t on the r iv e rs ’ sed i­
m en ts , s p ra w lin g  across weste rn A la s ka from  K u s k o k w im  B ay 
to N o r to n  S ound . T h e re  w o u ld  neve r have been these w in d in g  
s loughs an d lakes an d po tho les by th e thou sands spe ck lin g th e 
tu n d ra  from  the K i lb u c k  M o u n ta in s  n o r th  to the N u la to  H il ls . 
A n d  p ro b a b ly , too , the re w o u ld  ne ve r have been th is w h ir r in g  
o f fe a th e re d w ings in the s p r in g t im e as R a ve n ’s m u lt i tu d in o u s  
c h ild re n — b ra n t and scaup and e id e r an d o ld sq u aw  an d p in ta i l 
and tea l, em pe ro r and w h ite - fro n te d  an d C a na d a geese— cam e 
dow n from  the flyw a y to nest in the tussocks w he re th e Y u p ik  
c rou ch ed , w a it in g  w ith  his qilamitaaq. F o r R aven ha d ta u g h t 
the E sk im o h u n te r how to ca tch a lo w - f ly in g  b ird  w hen his 
fa m ily  was h u n g ry fo r fresh red m ea t. R aven had show n h ow  to 
m ake w e ig h ts o u t o f w ha le b on e o r w a lru s iv o ry . E ach o f five 
w e ig h ts was tie d to a b ra id e d s inew , an d th e sinews were fas­
tened at th e ir u nw e ig h te d ends to a s in g le g r ip  m ade o f w in g  
feathers . W hen the h u n te r h u r le d  his qilamitaaq a lo f t , th e sinews 
cu t th ro u g h the a ir lik e w h ip s , an d woe to th e d u c k o r th e goose 
th a t happened to gel in th e ir w ay . T h is  is how  R aven tu rn e d  
the Y u p ik  peop le in to  w a tc rfow le rs . T h e y were good a t it , too ; 
th o u g h no t as good as they w o u ld  he a f te r R aven and th e qila- 
milaaq were rep la ced by R em in g to n  an d his sho tgun .

I t seems a place m ore s p le n d id fo r b ird s th a n fo r peop le , the 
Y u k o n -K u s k o kw im  D e lta . F if ty  th ou sand squa re m ile s— an 
area the size o f N ew Y o rk S ta te— and h a lf o f i t w a te r, ru n n in g  
to th e sea o r poo led in ponds and c u to f r rive rb ed s ru n n in g  no ­
w here . E xcep t fo r w i l lo w  and a ld e r, an d sp ru ce a lo n g th e u p ­
la n d reaches o f the tw o m a in rive rs , trees eschew th e D e lta , 
le a v in g it ins tead to moss an d lichens , to grass an d sedge. As fo r 
m am m a ls , a p a r t from  peop le , th e re are seals a lo n g th e coast 
and fu rb ca rc rs in la n d . B u t moose and c a r ib o u are u n com m on 
in the low la n d s , and those th a t occa s io n a lly d r i f t in to  the 
dow n s tre am  c o u n try  a rc rega rded as m ig ra to ry  ab e rra tio n s . 
C o n s id e r in g such c ircum s tances , an O u ts id e r m ig h t w o nd e r 
w h y the an c ie n t Y u p ik s selected th is sparse c o u n try  fo r th e ir 
h om e la n d , an d w h y so m a n y c o n tem p o ra ry ones choose to re ­
m a in . W he n the firs t w h ite s— th e gussuks— began to pon.c op



T h e  Hunt • 166

th e rive rs in  th e ir w ha le b oa ts , ten th o u sa nd E sk im os were l i v ­
in g  on th e D e lta . N ow  th e y are seventeen th ou sand . T h e y  liv e  
in  v illages ca lle d P la t in u m  and P ilo t S ta t io n  and N ig h tm u tc  
and A n ia k  and Russ ian M is s io n an d C ro o ked C reek , and fo r 
th e most p a r t tl.e y subsist on sa lm on . T h e  sa lm on are d r ie d  on 
racks in  the sun . A f te r a lo n g w in te r o f e a tin g  d r ie d  fish , the 
Y u p ik s are eager fo r sp r in g . W he n s p r in g  comes to  the D e lta , 
the Y u p ik s kn ow  th a t fresh red m ea t c a n n o t be fa r b e h in d .

T h e y  say th a t th e firs t b ird s a rr iv e  a t th e ir ne s tin g g rounds 
even w h ile  snow s t i l l covers the tu n d ra  an d the ponds rem a in 
locked in  ice. O ne h u n d re d an d seven ty species have been 
s ig h te d in  the D e lta , shore an d w a te r b ird s m os tly m aybe as 
m any as to o  m il l io n  in d iv id u a ls  in  a g iven season. O f a ll swans 
w in g in g  th e P ac ific ( lyw a y , e ig h t o f t t are be lie ved to nest in  
the Y u k o n -K u s k o kw im  D e lta . A n d  e .gh t o f ten o r '.he c o n t i­
n e n t ’s em pe ro r geese nest here , lo o . D u r in g  fa ll m ig ra t io n , some 
b ird s from  the D e lla  set course fo r, and u lt im a te ly  to u ch dow n 
on , most o f the C a n a d ia n p ro v in ce s , a l l o f th e con tig u o u s 
U n ite d  S la tes , M e x ic o , C e n tra l a n d S ou th A m e r ic a , m any o f 
th e P ac ific is lands, a n d m u ch o f eastern A s ia . T h e  U .S . F ish 
an d W ild l i fe  Serv ice guesses th a t now he te else in the w o r ld  is 
the re an area o f s im ila r size “ as c r it ic a l to so m an y species.”  

M ig ra to ry  g am e -b ird h u n t in g  re g u la tio n s fo r A la s ka are 
p rom u lg a te d b y the F ish and W i- ld life  Serv ice ; and b y O u ts id e 
s tanda rds , f 1, > are fa ir ly  lib e ra l. In  th e D e lta  reg io n , th e t 'ason 
fo r wa le rfov .1 ru n s from  S ep tem be r 1 to D ecem be r 16 . T h e  
d a ily  bag lim its  are ten to fifte e n ducks , d e pe nd in g on the n e - 
cies; fo u r w h ite - fro n te d  o r C a na tla geese, s in g ly o r in aggrega t ■; 
six em pe ro r geese, fo u r b ra n t, an d tw o cranes. Researchers f ig ­
u re th a t h a l f o f a ll the w a te r fo w l ha rves ted th ro u g h o u t A la ska 
in  the course o f a yea r are ta ken in  th e Y u k o n -K u s k o kw im  
D e lta , w h ic h  h a l f adds up to a b o u t 125 ,000 b ird s . O f these, 
most are shot o u t o f season, in  th e sp rin g . In  a s tu d y o f harvest 
pa tte rn s in  the m id - 1960s, D a v id  R . K le in  o f the U n iv e rs ity  o f 
A la ska fig u re d th a t the ty p ic a l Y u p ik  h u n te r p ro b a b ly  k ille d  
ab ou t seven ty -e igh t ducks and geese each yea r, and th a t m ore 
th a n h a lf o f these were ta ken d u r in g  th e il le g a l s p r in g  season. 
N ow adays , the in d iv id u a l harvest m a y be even h ig h e r. A n d  the

to ta l ha rves t most c e r ta in ly  is. S ince 1964 , th e h um a n p o p u la ­
t io n  o f the D e lta  has do u b le d , a n d some dem og ra phe rs cxp t c l 
it to  to p fo r ty  th ou sand by th e yea r 2000 . I f  i t sh o u ld , a n d  i f  t ic 
ha rves t sho u ld increase p ro p o r t io n a te ly , D e lta  hu n te rs c o u ld  
be ta k in g  m o re b ird s th a n th e resource can sa fe ly a f fo rd  to  lose.

F o r c e r ta in  ch am p io n s o f the subsis tence li fe  s ty le , i t is d i f ­
f ic u lt to p la ce m uch s lock in the d o u r p ro je c t io n s w hen -d u cks 
and geese seem to rise lik e th ic k  c lo ud s o f sm oke across the 
D e lla  ho r iz o n . O nce , in W ash in g to n , D .C ., I ra ised the ques ­
t io n o r num be rs w ith  a lo b b y is t fo r one o f the A la s ka n N a tiv e  
o rg a n iza tio n s , an d he sa id to me: “ I t c a n ’ t happen . T o  m ake a 
den t in  those b ird s , y o u ’d need a b a tte ry  o f G a l l in g  guns in 
eve ry v illa g e .”  A n d  ye t in  some v illages , th e re are hu n te rs w ho 
fea r th a t i t can happen ; th a t, in  fa c t, a g re a t d im in is h m c n t o f 
num be rs has a lre a d y begun . N o t necessarily because o f sho t­
guns on the D e lta ; because o f w h a t is h a p p e n in g to th e b ird s 
O u ts id e . A t th e D e lta v illa g e o f H o o p e r Bay , R aph a e l M u r ra n  
sa id to me: “ A c c o rd in g  to the o ld e r m en , each s p r in g few e r an d 
few e r o f the b ird s com e back from  where th e y have w in te re d . 
T h e re is m u ch stress on the b ird s in  th e sou th . L o o k a t C a li fo r ­
n ia . A l l chem ica ls a n d p o llu t io n , a n d they f i l l the marshes w ith  
cem en t. A n d  dow n th e re are m a n y s p o il hun te rs . T h e y  o u t­
n um b e r us. T h e y  la ke m o re b ird s . W h a t use do th e y have fo r 
the b irds? T h e y d o n ’ t need th em . T h e y  ta ke th em  fo r fu n . ”  

T h e re is cons ide rab le m is u n d e rs ta n d in g be tw een th e sub ­
sistence w a te rfow le rs o f A la ska an d the spo rtsm en O u ts id e . O r ­
egon ians and C a lifo rn ia n s , cam ou fla ge d in th e ir O c to b e r du ck 
b lin d s , also no te a d im in is h m c n t o f num be rs , an d th e y curse 
bush A laskans fo r sho o tin g “ th e ir ”  b ird s ou t o f season in  M a y . 
T h e  spo rts w o nd e r w h y the hu n te rs o f th e D e lta  c a n n o t h o ld  
th e ir fire  u n t i l th e firs t o f S ep tem be r. Y e t w hen th e h u n te rs o f 
th e D e lta  hea r th is c om p la in t , th e y a rc incensed. I ’d  be in ­
censed, too . By the firs t o f S ep tem be r, m an y o f the b ird s a re no t 
o n ly  o u t o f range b u t o u t o f A la s ka , a lre a d y 011 th e ir w a y to ­
w a rd the b lin d s o f C a li fo rn ia . T h e re  is also a m a tte r o f feathers . 
O u ts id e , the spo rts have th is th e o ry th a t Esk im os waste honke rs 
in o rd e r to m a rke t the gooscdown to E dd ie B aue r a n d L . L . 
Bean. In  th e Y u p ik  v illages , e lde rs no te yo u th s re tu rn in g  from

Yungnaquaguq • i6y



T h e  Hunt . 168

A ncho rag e w ith  pa rkas and s leep ing bags lo fte d w ith  dow n , 
and , k n ow in g it is no t th ey w ho su p p ly the m a te r ia l, suspect it 
m us t be those w h ite - fa c c hun te rs a t the o th e r end o f the llyw a y . 
( In  fa c t, most o f th e dow n used c om m e rc ia lly  fo r ga rm en ts and 
s leep ing bags comes from  dom es tic geese in  C ana da , G e rm an y , 
an d the Peop le ’s R e p u b lic  o f C h in a .)

A n d  fin a lly  it vou ld seem th a t the b ir d  in the bush gets the 
can o f w o rm s , fo r the re is con fu s io n an d m isu n d e rs ta n d in g as 
w e ll in the m a tte r o f in te rn a t io n a l trea ties . A n  acco rd s igned in 
1 9 1C by the U n ite d  S tates and C a na da p ro h ib ite d  the h u n t in g  
o f most species from  M a rc h  10 to S ep tem be r 1 . A  1936 tre a ty 
w ith  M e x ic o ou tlaw e d the ta k in g o f ducks d u r in g  the same pe ­
r io d , b u t sa id n o th in g  o f geese o r swans, o r o f subsis tence , fo r 
th a t m a tte r. In  A laska , fede ra l fish an d w ild l i fe  agents were 
th o ro u g h ly  bew ild e red . O -.c yea r the re was to ke n en fo rcem en t, 
th e next yea r the re w a n ’ t. A t B a rrow , in i 960, th ey arres ted an 
E k im o fo r sho o tin g ducks o u t o f season. T w o  days la te r, 138 
o th e r Eskim os sho t ducks, th en presen ted themselves fo r arres t. 
A f te r some lega l m aneuve rin g , charges aga ins t a ll o f th em  were 
d ro pped . T h e feds w a rne d th a t fu r th e r v io la t io n s w o u ld  be 
prosecu ted . B u t th ey were no t, fo r the gam e wa rdens tu rn e d 
the o th e r way. A n d  now the re was an o th e r tre a ty , w ith  Ja p a n . 
I t p ro v id e d fo r subsistence use o f, m ig ra to ry  b ird s by A la skan 
In d ia n s and Eskim os, b u t no t by A leu ts o r bush w h ite s ; a n d it 
fu r th e r p ro sc r ib ed the ta k in g o f fow l d u r in g  th e ir p r in c ip a l 
nes tin g season. In  e ffec t, the tre a ty gave w ith  one ha nd and 
to o k aw ay w ith  th e o the r. N e x t cam e an ag reem en t w ith  the 
Sov ie t U n io n , w h ic h sanc tioned the ta k in g  o f m ig ra to ry  b ird s 
and th e ir eggs, u n d e r U .S . D e p a r tm e n t o f the In te r io r re g u la ­
t io n , by in d igenous A laskans fo r th e ir ow n n u t r i t io n a l and 
o th e r needs in rem o te villages. A n d  w h ic h also in sp ire d the 
U n ite d  S ta les and C anada to am end th e ir o ld tp iG  acco rd w ith  
s im ila r language . B u t be fo re th e S ecre ta ry o f the In te r io r can 
issue .subsistence reg u la tio n s le g a liz in g a sp r in g -s u n u n e r h u n t 
by bush A laskans— th e reb y g a in in g  some measure o f c o n tro l 
o ve r the ha rves t— the Japanese an d M e x ic a n trea ties m us t lik e ­
w ise be am ended . T o w a rd  th a t end , ne go tia tio n s proceed 
s low ly at the b a rg a in in g tab le . N o d o u b t -1110 d ip lom a ts in -

vo lvcd m ig h t act m o re e xp e d it io u s ly were th e y to spend a w in ­
te r in  a D e lta v illa g e , d in in g  on d r ie d  sa lm on , d re am in g  o f 
m ea l.
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Chevak is a D e lta  v illa g e lo c a 'e d h a lfw a y be tw een the m ou th s 
o f the Y u k o n and K u s k o kw im  rive rs . I t sits on a lo w  ’ iu fT above 
its ow n m eande r in g r iv e r , nameless on most m aps, a l >»t s ix 
m iles in la n d  from  the m u d fla ts o f H o o p e r Bay . T h e  p o p u la ­
tio n is th ree h u n d re d , m o re o r less. M o s t o f the peop le eat 
sa lm on and w h itc f is h  an d seal an d be rries, an d b ird s in the 
sp ring . A n d  the re is a lw ays some gtissok food at th e gene ra l store 
fo r those w h o can a ffo rd it . F o r those w ho , a f fo rd in g  it , can 
stom ach it.

T h e  b ird s had com e to C he va k ahead o f me. N ow  th e y were 
ou t 011 the tu n d ra  m a k in g th e ir nests. M o s t o f th e sho o tin g was 
over, at least fo r a w h ile , fo r th e firs t k in g sa lm on had ju s t been 
taken nea r H o o p e r Bay an d soon the fish w o u ld  be m a k in g 
th e ir ru n ; an d th e peop le had p u l aw ay th e ir sho tguns in o rd e r 
to ready th e ir boats and nets fo r the c ru c ia l ca tch . W c w a lked 
dow n from  the a irs t r ip  in to  the v illa g e an d s tra ig h ta w a y saw 
some b ird s th a t w o u ld  no t be nes ting . 'I hey h u n g from  the d t / -  
ing racks ups ide dow n , p lu c ke d an d b ro w n , and w r in k le d  by 
the sun— th e la yaw a y su rp lu s o f a ha rves t o f fresh m ea l. T h e n  a 
cool w in d  cam e o f f the r iv e r , an d th e d ry in g  b ird s tu rn e d  s low ly 
un de r the racks, each lik e a sm a ll ch icke n ch a rre d on a roa s tin g 
sp it.

C he va k is a re la t iv e ly  new v illa g e , d a t in g  to 19 5 1 . O ld - 
tim e rs s t i l l th in k  o f them se lves as the Qemirmuiit, the peop le 
from  the h ills , an d they rem em be r the p lace ca lle d K a s h u n u k , 
to the sou th , w he re the re were houses m ade o f d r i f tw o o d  and 
tu n d ra  sod, and eve ryone w en t to fish cam p a fte r the b ird s 
came in M a y , an d w hen it to o k a ll da y to reach th e ocean , 
go ing fo r seals, p u d d lin g  firs t w ith  the c u rre n t an d then aga ins t 
the t it le , ins tead o f an h o u r o r tw o w ith . th e  re v v e d - lip  pow e r o f 
a hu n d re d horses s lu n g from  th e back o f on e ’s boa t. G o in g back 
gene ra tions , th e re n re s ln r ic s o f Russ ian trade rs w h o exchanged 
th e ir li l ie s  fo r the Esk im os ' fu rs — how the b a rg a in was s tru c k



when the gussok he ld the r if le  s tra ig h t up , b u t t on the g ro und , 
and th e Y u p ik  tra p p e r p ile d his skins one up on a n o th e r u n ti l 
the stack o f fu rs was level w ith  the r if le ’s m uzz le . O n e s tack fo r 
one r if le . I t cost th a t m u ch , even then .

I t is d iffe re n t now , in C hevak , th o u gh no t a lto ge th e r. T he 
houses are m ade o f p lyw o o d and p a rtic le  bo a rd and ta r paper 
in the ec lec tic gussok s ty le o f po o r m a n ’s A ncho rage , o r A lb u ­
que rque , o r A p p a la c h ia . I t is no t an e ffic ie n t w ay to live , w a rm , 
in  the suba rc tic ; b u t it is the way now nonetheless— sod in su la ­
t io n h a v in g been decreed un su ita b le fo r c iv il iz e d  peop le ac­
c o rd in g to the w isdom  o f m iss ionaries and go ve rnm en t m ed­
d lers ove r the years. A n d  besides, the re is o il fo r the stoves, 
th ou gh w a rm th  m ay cost a sm a ll fa m ily  tw o hu n d re d do lla rs a 
m o n th , and o ften more. A n d  there is the b ig  gene ra to r o f the 
A laska V illa g e  E le c tr ic a l C oope ra tiv e , fire d by N um b e r One- 
o il beside the gene ra l store , and the pow e r lines in  fro s tp ro o f 
con du its ru n n in g  a lo n g the boa rdw a lk s and in to  th e houses to 
lig h t the lan tps and service th e freezers w he re some o f the w ild  
foods are stored.

T h e re  is te le v is ion in Chevak . I t comes by re la y o u t o f 
Bethe l, th ough a t the tim e o f m y v is it it was no t in  op e ra tio n . 
T h e  tra n s la to r dev ice , the v illa g e ’s ce n tra l rece ive r, was on the 
fr it z  an d the v illa g e cou n c il had vo ted no t to re p a ir i t , at least 
fo r the d u ra t io n  o f the sum m d r. I was in fo rm e d th a t the dec i­
s ion was in the best in te re s t o f the c h ild re n . T ru e , the re was 
m uch to be lea rned from  te le v is ion ab ou t the w o r ld  O u ts ide . 
B u t te le v is ion was best fo r the w in te r , to keep th e c h ild re n 
qu ie t and ou t o f m is ie f indoo rs . N ow the days were lo n g and 
w a rm , and it was be tte r th a t the c h ild re n lea rn a th in g  o r tw o 
ab ou t th e ir ow n ou ts id e w h ile  the Sonys and S y lvan ia s stood 
d a rk ly  s ile n t in the corners o f the th in  fram e houses. A n d  as I 
s tro lle d th ro u g h the v illa g e th a t firs t even ing , I w a tched the 
c h ild re n  in sca tte red groups c h a tte r in g  d e lig h te d ly , each in d i­
v id u a l ta k in g his o r he r tu rn , a t w ha te ve r they happened to be 
p la y in g , w ith o u t the peevish c om pe tit iv e b a w lin g  1 gene ra lly 
associate w ith  prcpubcscen ts gam in g in the backya rd s o f m y 
ow n experience . “ H i ! ”  they ca lle d in  E ng lish w hen they spied 
me w a tc h in g . “ W h a t ’syour ,,am e? " D a rk eyes and ru d d y  cheeks
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tu rn in g  m y w ay . T um m ie s fu l l o f b ir d  m ea t, p ro b a b ly . T o o  
young ye t to w o nd e r ab o u t trea ties an d re g u la tio n s , o r ab o u t 
the forces th a t w o u ld  soon be p u ll in g  th em , one w a y o r a n ­
o the r, be tw een th e o ld  an d th e new . T h e  gen tle peop le , I re ­
m em bered someone say in g o f the Y up ik s . T h e  gen tle s t in the 
harshest o f a ll possib le • o rlds .

“ M y  fa th e r saw th e ocean as a p la te .”  I t was m ea lt im e , and Leo 
Moses sat at the k itc h e n ta b le o f his hom e in  C hevak . W ith  the 
•ips o f h is finge rs , he l ig h t ly  to uched the edge p f a p la s tic d in ­
ne r p la te set be fo re h im . R es tin g in th e cen te r o f the p la te were 
a bow l o f fish soup and the b rca s i and th ig h s o f a d r ie d  p ta rm i­
gan. T h e  linge rs tip to e d  across the p la s tic to the food . “ T h e  
ocean was a p la te ,”  he sa itl, “ and you a lways lo o k the firs t b ite  
from  the edge t. ia t was closest to you .”  T h e finge rs lo o k h o ld o f 
a p iece o f the b ird  and he ld i t u p fo r his in spe c tio n . “ W e were 
to ld  never to fin is h a ll the food th a t was in th e p la te ," he w en t 
on. “ T h e  b ig one, ou t there . T h e  ocean. W c were to ld  no t to do 
th a t so the re w o u ld  a lw ays be som e th in g le ft fo r to m o r ro w .”  
Leo Moses sta red fo r a lo n g tim e  at th e piece o f m ea t, an d then 
he sa id , “ Excuse m e ,”  an d a te it . W a tc h in g , I w onde red i f  the 
apo log y was be in g o ffe re d to us. O r f  the b ird .

Moses is an un com m on E sk im o in th a t he has tasted no t 
o n ly  o f the w h ite  m a n ’s w o r ld , b o th  In s ide an d O u t , b u t also o f 
the b it te r sauce o f m a k in g  reg u la tio n s . Eor a tim e , by a p p o in t ­
m e n t o f fo rm e r G o ve rn o r W il l ia m  Egan , he sal as a m em be r o f 
the then jo in t B oa rd o f Fish an d Gam e. I t was a p a in fu l e xp e r i­
ence. “ T h e re  were laws th en th a t we were v io la t in g  and a rc s t i l l 
v io la t in g , ”  he said. “ L ik e b a r te r . ”  I in le t ru p tc d  to e xp la in  th a t 
it was m y u n d e rs ta n d in g th a t tra d e an d b a r te r o f w i ld l i fe  was 
now pe rm iss ib le u n d e r tin  c- •-••ml d e f in it io n  o f subsistence, 
b u t he dism issed the in fo  c rim ps he fe ll th a t w h ile  the
la nguage o f the law  u iig h  im v ^ -.••anged, the in te n t in Ju n e a u , 
s t i l l , was to res tr ic t th e E sk im o ’s b a r te r in g  cus tom . As i f  n o th ­
in g had changed , lie sa id , “ T h e  law says you canno t b a r te r 
subsis tence food . B u t it is o u r way. W h a t is the d iffe rence? 
S a lm on o r m oney . T h e y are th e same.”



“ E xcep t th a t you can ca t ( lie sa lm on ,”  I sa id .
“ H u t l i r s l you m us t b u y the n e t , " lie  re p lie d . W ith  

m one y .”
W as th e re no need, th en , fo r an y regu la tio n s? S ho u ld the 

peop le be a llo w e d to take w ha te ve r, w heneve r they wan ted?
“ O f course n o t , ”  sa id Moses. “ T h e re  must be regu la tio n s , 

b u t th ey m us t m ake sense. I t ’s no t lik e i t used to be in  the o ld 
days. T h e re  is 110 lo ng e r p le n ty o f e v e ry th in g le ft o u t the re . You 
hea r o f w a n to n waste. Sure , b u t w e ’ re no t w as tin g . Y ou have 
m o re th an you need, you share it . O f course— b ird s . Some are 
ju s t k i l l in g  o l f too m any . I know  dam n w e ll th e y ’ re not -hut 
h u n g ry . G ood th in g  sho tgun shells are r is in g in cos t.”  H e 
laughed , th e n cam e ou t o f it , sud de n ly , w ith  a frow n . "W h y  «-e 
the geese d e p ic t in g  so fast? In  m y tim e , w hen I was you '^g , 
the re used to be lots. Crest! R ig h t now , you go o u t h u n t in g  and 
you see a few Hy ing a ro u n d . W h a t is .th e re go in g to be tw e n ty , 
th ir ty  years from  now? I t ’s a jo y  to k i l l (hose an im a ls , to eat 
(hem , b u t how do you preserve enough so th a t eve ryb od y w il l 
be satisfied? A n d  cranes. C ranes a rc go in g dow n , too. M a n , 
the re used to be cranes ju s t lik e  m u s ic ." Moses lif te d  his face 
tow a rd th e ce ilin g , m im ic k e d the c rane w ith  a g u t tu ra l cry . 
A n d  was s ile n t fo r a w h ile  be fo re say ing , “ W e ’re in  a race 
w ith  a d y in g  w o r ld . N o t here so m uch . T h e re ’s a lo t you can 
sec f ly in g  from  here to B c th d , and from  B e th e l to A n c h o r ­
age, and A ncho ra g e to Jun ea u . T h e re ’s a lo t o f la n d here 
in  A laska no one has eve r set foo t on . N o one. B u t w hen I 
Hew from  T a c om a to D .C ., I lo ok dow n the re and the w ho le 
ea rth is ju s t lik e  a checke rboa rd . I get lost o u t there . Sure. 
W e ’re ta k in g  a lo t m o re th a n we used to . Befo re the sho tgun 
tim e , we were to ld , ‘ D o no t re jo ice th a t the b ird s are fly in g , 
lo r they a re n ’ t go in g to ru n ic  fa ll in g  dow n on you .’ N ow , 
because o f the e q u ipm e n t, the sho tguns an d (he o u tb o a rd  
m o to rs , w hen th e geese m o ll (he boats go o u t the re an d ge l 
a ll they w a n t. A n d  th e re ’s a lo t m o re fam ilie s th a n we had 
years ago, too. T h e  p ro b lem  is, w h a t w i l l we eat i f  we d o n ’ t 
w a tch ou t w h a t w e ’re do ing? Some peop le d o n ’ t th in k . T h e y ’re 
a liv e , b u t ju s t d a y to day . T h e y  d o n ’ t kn ow  how to look 
to the fu tu re .”
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V illa g e  elders sha re Leo Moses’s conce rn lo r th e fu tu re , as 
we ll as his reverence fo r th e past. T h e  o ldes t am ong th em  is Joe 
F r id a y , w ho was seventy-seven the s p r in g spoke w ith  h im  in 
Chevak , one o f the las t o f th e K a s h u n u k p jp le . D a v id  F r id a y , 
his son, tu rn e d the E ng lis h in to  Y u p ik , an I back ag a in , as we 
sat by the stove. I h a d a fe e lin g o f re d u n d a n c y s it t in g  the re , as 
a ll O u ts id e rs w ho com e to C hevak to le a rn o f subsis tence even ­
tu a l ly  w in d  up beside th e F r id a y stove . C ong ressm an M o r r is  
U d a ll, the d -2 a rc h ite c t, had low e red his s ix - fo o t- fo u r fram e 
th ro u g h th is same do o rw a y to speak w ith  Joe F r id a y , a n d , fo r ­
g e tt in g the scale o f an E sk im o ’s house, c racked h is head on the 
do o r jam b go in g o u t. M em be rs o f the en to u rag e were am used, 
fo r across the o b s tru c tio n  a b um p e r s tic k e r p ro c la im e d th e F r i­
days ’ a lleg iance : “ Save A laska 's W ild e rn e ss .”  As U d a ll w en t 
o u t, he sa id he was g ra te fu l fo r (he rem in d e r.

I lea rned th is a b o u t Joe F rid a y . W hen schoo l is in session in 
C hevak , tw ice each week he leaves the s ide o f h is s tove an d goes 
dow n (he b o a rd w a lk to the classrooms to te ll th e ch ild re n  
ab ou t the o ld tim es a t K a sh u n u k , * bo u t the trade rs and the 
piles o f fu r , the wha les on the beach , th e jo u rn e y s by dogs lcd 
and kayak , the adven tu re s o f R aven , an d (he w ay it was when 
the stoves bu rn e d d r i f tw o o d , the lam ps we re f i l le d  w ith  seal o il, 
and w a lls were m ade o f tu n d ra  sod to tu rn  back th e w in d s o f 
D ecem ber. 1 lea rned th a t Joe F r id a y does no t te ll th e c h ild re n  
th a t th is is the way it can be aga in , o r even o u g h t to be, o n ly 
th a t th ey shou ld know  th is was th e way th e ir g ra n d p a re n ts had 
com e, and th a t the th in g s o f the la n d an d the sea— o f th e a ir , 
to o — were the E sk im o ’s s tre n g th , a n d a lw ays w o u ld  be, u n t i l 
th ey were Esk im o no m ore . S ho u ld it eve r com e to (h a t. A n d  
som etim es, w hen schoo lboys arc o f a c e r ta in  age, Joe F r id a y in ­
v ites them  to jo in  h im  and the elders at the qtisgiq, th e lire  
ba thhouse th a t is sunk in (he g ro u n d , w ith  a deep p it fo r the 
w illo w  logs, the ho t sm oky a i r flu s h in g (he senses, (he hun te rs 
im p a r t in g  the w isdom  o f th e ir a c c um u la te d years. T h e y  w o u ld  
speak o f the b ird s , an d how each h u n te r had to be ca re fu l to 
dress h im s e lf in (he co lo rs o f the tu n d ra , th en c ro u c h in g and 
us ing o n ly  one ’s vo ice to b r in g  the b ird s in to  range . T h e n , on 
the tu n d ra , w hen the b ird s were on th e ir nests w i th  eggs, it was
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sa id th a t “ the w ho le w o r ld  is fo od .”  B u t now  such a th in g  is 
sa id o n ly  in th e qasgiq. N ow , w ith  sho tguns and baskets on the 
tu n d ra , to  say such a th in g  w o u ld  n o t o n ly  be foo lish . I t  w ou ld 
m ake peop le sad.

A la ska , as anyone w h o is n ’t a T e xa n m ig h t a lre a d y have 
guessed, is a s ta te o f supe rla tives . A m o n g  o th e r d is t in c tio n s , it 
has th e h ighes t pe r c a p ita  in com e in  the n a tio n , a fast tw o 
th ou sand bucks beyond the U .S . average. A n d  i t used to be 
h ig h e r , p ro p o r t io n a te ly , w hen p o in ty - to e  boots were ta k in g  a 
sh ine o f f l h c  p ip e lin e  be tween P ru dhoe Bay and V a ld e z . T h e 
bucks com e and the bucks go, also w ith  d is t in c t io n , fo r A laska 
ma tches its b lu e - r ib b o n  incomes w ith  a cost o f liv in g  h ig h e r 
th a n th a t o f an y o th e r s ta te in the U n io n . S h e lf prices on some 
item s in A ncho ra g e are Go pe rcen t h ig h e r th a n in Sea ttle ; in 
B e the l, 40 pe rcen t h ig h e r th a n in  A ncho rage . By the tim e a box 
o f cerea l o r a g a llo n o f gaso line reaches C hevak , the va lue o f the 
S ea ttle d o lla r m ay have de fla te d 130 pe rcen t. W h ic h  m ig h t be 
accep tab le i f  'h e re  were adequa te in com e in Chevak . B u t there 
isn ’ t. F o r m o re th a n h a lf o f the N a tiv e  fam ilie s o f the Y u ko n - 
K u s k o kw im  D e lta , incom es fa ll be low the n a tio n a l b o tto m  line , 
o the rw ise know n as the P ove rty Leve l. 'F l ic  fig u re fo r N a tiv e 
p o v e r ty .statew ide, as measured b y (la m ily  do lla rs , is nea rly 40 
pe rcen t. So here in th is grea t w e a lth y s ta le are these ga p ing 
holes in to  w h ic h go ve rnm en t s licks its w e ll iu e  and food s lum p 
prog ram s . A n d  Raven o n ly  know s how m uch m o re it m ig h t 
cos t— T o m  L o n n e r guessed H too m i l l io n — i f  most o f the poo r 
ones d id  no t a lre a d y p re fe r to he lp p lu g  the holes w ith  th e ir 
sho tguns and .i l lc s  an d nets.

S om e o f th e spo rts in Fa irb a n ks and A ncho rag e do no t like 
to dw e ll in te lle c tu a lly  on th is side o f the bush econom y. T h e y 
seem to p re fe r to t ra l l ie  in tales o f Esk im os at B a rrow  t id in g  in 
ta x icabs , fu ll- fa rc , to the sea to shoot at ducks; o f hu n te rs from  
A n a k tu v u k  Hy ing in cha rte re d planes, cou rtesy o f the Bu reau o f 
In d ia n  A ffa irs , to s lm u i at ca r ib o u ; and n f T l in g i l fishermen on 
h o lid a y in I la w a ii, s u r f in g on a su rfe it o f cash Irom  the sa lm on 
o f A la s k a ’s Sou theas t. T h u  sports like to see it th a t way. T h e re
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are sports w h o d r iv e  ta x is in  N ew Y o rk C ity . T h e  w a y th e y te ll 
it, the peop le o f H a r le m  have ro c k in g cha irs on Easy S tree t. 
Because once o r tw ice the re was th is b la c k m an in  a C a d illa c  
ou ts ide the P laza H o te l, an d the sun ju s t happened to spa rk le 
on the rings on his finge rs w hen the cab b ie c ru ised by . I su p ­
pose some peop le see o n ly  w h a t '.hey w a n t to  see. .

In  the bush , n o th in g  is easy. N o t now . F o r i f  one takes a jo b  
fo r cash wages, th en he has scan t tim e fo r th e h u n t in g . A n d  i f  
one does nul have a jo b , o r in com e fro n t fu rs o r fish , th en he 
may have a ll ( lie tim e in the w o r ld , b u t no t enough cash to 
hun t. C ons id e r the facts as assembled by M ic h a e l N ow a k , a re ­
searcher w ho spen t five summ ers on N u n iv a k  Is la n d , sou thw es t 
o f H o op e r Bay , a p p ra is in g the hun te rs o f M e k o ry u k . A t the 
lim e o f his obse rva tion s , ab ou t th ree qu a rte rs o f the m en were 
em p loyed , fu l l - o r p a r t- t im e , m o s tly in sm a ll p u b l ic  w o rks p ro j­
ects. N ow a k ’s o b je c tiv e was to asce rta in the cost to these m en o f 
a c q u ir in g  (on ho lid a y s and weekends fo r th e fu l ly  em p lo yed ) 
abou t 2,000 pounds p e r fa m ily  o f t r a d it io n a l E sk im o foods. In  
his c om pu ta tio n s , e q u ipm e n t expense was am o rtiz e d o ve r a 
“ p r im a ry  life -s p a n ”  o f fo u r years (a t 1975 prices). T h e  check lis t 
in c lu d e d a .222 r il le  a t $ 190 , a 12 -gauge sho tg u n a t $230 , a n d a 
20-gaugc at Si Bo; one boa t, w ith  tw o ou tb o a rd s an d fue l tanks , 
at abou t $2 ,200 , p lu s m a in te n an ce ; a snowm ob ile a t $ i,U oo ; a 
fishne t at $ 12 0 , and assorted lines and lu res fo r ta k in g lum co d 
th ro u g h the ice in w in te r . A m m u n it io n  fo r the th re e weapons 

was ca lcu la te d at the ra le o f abou t Hull fo r s ix ty shells, a n ti fue l 
fo r the engines at S t . to  a ga llo n . N ow ak (hen s h u flic d these ex ­
penses in to  five separa te decks o f subsis tence a c t iv i ty : the ta k ­
in g o f seal, re in d ee r (ha rves ted by p e rm it from  a m anaged he rd 
on N u n iv a k Is la n d ), sa lm on , tom cod , an d b ird s , a n d cam e up 
w ith  l l ic  fo llo w in g  resu lts .

T o  k i l l five seals fo r 620 pounds o f dressed m eat an d o il, the 
M e ko ry u k h u n te r had to spend #8 12 . T h e  cost pe r p o u n d : 
$ 1 .3 1 . T o  k il l fo u r re indee r, to ta l w e ig h t 400 pounds , $4f,o. A n d  
cost pe r p o u n d : $ 1 . 13 . T o  net 375 pounds o f sa lm on , d r ie d  
w e ig h t, KfyJfj. Cost pe r p o un d ; H i.40 . T o  c a l l ' l l 250 pounds o f 
tom cod , $ 150 . Cost pe r p o un d : Ho.Go. A n d  to la ke 25 geese, Go 
ducks , and 25 p ta rm ig a n , Hollfl. (lo s t pe r p o u n d ; $ 1 .9 1 . N ow ak
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f ig u re d a ll th is h u n t in g  an d fis h in g added up to ab o u t 76 days 
a fie ld pe r hu n te r- fis h e r. B u t the va lue o f m an -h o u rs was no t feu 
in to  the c om pu ta tio n s .

So, w h a t d id  i t a ll mean? T o  N ow a k it m ean t t h ile 
subsis tence was cos tly , it was fa r less cos ily th a n  the ar-
kc t she lf. W h ile  the p ric e o f fresh, frozen , a n d canned g.ssok 
meats an d fish ave raged o u t a t $ 2 .19 a p o u n d , th e M e ko ry u k 
h u n te r ’s gam e ave raged 5 1 .30 . A n d  N ow ak observed : “ In parts 
o f sou thw es te rn A la ska w he re in com e levels a rc low e r, the eco­
n om ic s ig n if ic a n ce o f t r a d it io n a l subsistence a c tiv it ie s is even 
grea te r. T h e re  a fa m ily  w ith  an in com e o f $4 ,500 , o b ta in in g 
a ,000 pounds o f t r a d it io n a l gam e, c o u ld save a l i t t le  ove r 39 
pe rcen t o f th a t in com e .”  T h e re was, how eve r, a c e r ta in  g rim  
prospect in  th is , fo r N ow a k also fo u n d th a t in f la t io n  was a f­
fe c tin g m a jo r e q u ipm e n t costs to a g rea te r e x te n t th a n g ro ­
ceries. I f  th e tre n d sho u ld acce le ra te , he w a rn e d , “ the present 
sav ings -rea lized th ro u g h p u rs u it o f t ra d it io n a l foods w i l l con ­
t in u e to d im in is h  u n t i l at such tim e in the fu tu re  th e y may 
cease to exist a t a l l . ”  In  w h ic h  case, shou ld it com e to th a t, the 
eos t-bene fit ra tio s m ig h t have to take som e th in g else in to  ac­
c o u n t— nam e ly , n u t r i t io n .

I t is a lops ided con tes t, gam e vs. gusxok food . Seal m ea t has 
ten tim es m o re iro n  th a n bee f docs. A  p ta rm ig a n  has tw ice the 
v ita m in  H o f a ch icken . S la c k iv steer aga ins t a moose, and O ld  
Bossie tu rn s ou t to have tw e lve tim es th e sa tu ra te d fa ts o f the 
w ild e r un gu la te , an d o n ly one th ir d  the p ro te in , g ram  fo r gram . 
S tack the steer aga ins t a c a r ib o u and the p o in t spread is even 
grea te r.

N u tr it io n is ts  have been fa sc ina ted and awed by the h igh - 
p ro te in , lo w -c a ib o h y d ra te  d ie t o f tra d it io n a l n o r th e rn  peoples 
ever since the e a r ly A rc t ic  exp lo re rs fa lte re d on scu rvy w h ile 
th e ir E sk im o gu ides rem a ined he a lth y a n d s trong . Possib ly the 
N a tiv e  s tom ach had evo lved b u t l i t t le , b io c h em ic a lly , from  
g la c ia l tim es w hen the re were few greens to eat. W ha te v e r the 
ad a p tiv e reason, fish and m ea t have a lw ays b ro u g h t v ig o r to 
A rc t ic  peop le . B u t some o f the o ld s tre n g th is go in g ou t o f them  
because o f th e w h ite  flo u r , th e sugared break fa s t cereals, the 
soda pop and can dy so m an y are now b r in g in g  hom e from  the
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giissok's she lf. T h e re  a rc b e tte r item s to choose from , b u t no t 
be tte r b y m uch . P rob lem s o f tra n s p o r ta t io n  an d w in te r supp ly 
are such in  the N o r th  th a t m an y o f the fo od s tu ffs m us t com e to 
the bush in  cans, a n d h a l f o f the con ten ts are c ith e r w a te r o r a d ­
d itive s , “ In  ru ra l A la s k a ,”  says M ic h a e l H o llo w a y , an A ncho rag e 
ph ys ic ia n w h o w o rks on N a tiv e  h e a lth  p ro b lem s , “ the re 's o n ly  
one w o rd to describe the im p o r te d  food . I t ’s ju n k . "

T h e  effects o f ju n k  arc b e g in n in g  to show am ong the 
you ng— in  anem ia , in d e n ta l cav itie s , in  o t i t is  m ed ia (the ear 
disease sa id to be tr ig g e re d , in  p a r t , b y h ig h suga r in ta ke ), in 
v ita m in  de fic ien cy . A  su rvey con du c te d fo r the Y u k o n -K u s k o ­
kw im  H e a lth  C o rp o ra t io n  by n u t r i t io n is t B a rb a ra K n a p p  o f 
B cthe ! fo u n d th a t the d ie ta ry  com po s itio n s o f five D e lta  v i l ­
lages, in c lu d in g  H o o p e r Bay , have, changed d ra s t ic a lly  o ve r the 
past tw o decades. C om p a r in g  he r ow n fin d in g s w ith  those o f a 
s im ila r su rvey in 19 6 1 , K n a p p  d iscove red th a t p ro te in  in ta k e 
had decreased o ve ra ll b y 50 pe rcen t, o n ly  to  be rep la ced by 
“ low  n u t r ie n t " ca rb oh yd ra te s . In ta k e  o f c a lc ium  and iro n  was 
w e ll be low  the recom m ended d a ily  a llow ance , an d dange ro u s ly 
so fo r w om en o f c h ild -b e a r in g  age. A n d  th is was o c c u r r in g  even 
am ong fam ilie s in  w h ic h a t least h a l f th e food eaten was o b ­
ta in e d from  th e subsis tence ha rves t.

T h e  effects o f ju n k a rc b e g in n in g to show , too , in ru ra l 
A laska 's r is in g ra te o f a lcoh o lism . N o t th a t e a tin g canned tu n a 
makes one an y m o re disposed to the b o t t le  th a n c a r ib o u does. 
I t is ju s t th a t the sw itc h in the s u p p ly systems— the s u b s t itu t io n  
o f fo od stam ps fo r fo ra g in g — leaves some o f the peop le w ith  
n o th in g  to do. A t a hea r in g in A nch o ra g e on M o r r is  U d a l l ’s 
House B il l 39 , the d -a iceb reake r, one o f those g iv in g  s ta te ­
m ents was D on M itc h e l l , an a tto rn e y fo r the A la ska F ede ra tio n 
o f N a tive s . M itc h e l l spoke o f the subsis tence resource, a n d w h a t 
it m ig h t cost to rep lace th a t i f  the resource were lost. M a ry la n d  
congressman G ood lo c B y ro n lis tened to M itc h e l l , th en w o n ­
de red a lo u d ab o u t fo od stam ps. “ W c arc ta lk in g , " sa id B y ro n , 
“ a b o u t a free food s tam p p ro g ram  fo r a ll Am e ric a n s w h o m ake 
less th a n fo u r th ou sand do lla rs a year. Y o u d o n ’t have :c  bu y 
a n y th in g  an y more . I t ’s g iven to you . W o u ld n ’ t th a t d ra w  in 
the food in d u s try ? ”
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M itc h e l l re p lie d : “ I d o u b t th a t ve ry m u ch w hen you are 
ta lk in g  ab ou t v illages o f tw o  o r th ree hu n d re d peop le w ay out 
on :h e end o f the econom ic food cha in . M o re  im p o r ta n t , even i f  
it d id , 1 th in k  the fu n d am e n ta l issue ab o u t subsis tence— and 
w h y N a tiv e  peop le are so upset ab ou t it , and th e y are no t upset 
ab o u t it because o f o u r s ta tis tic s a b o u t do lla rs — (is th a t ] the 
o n ly  reason those villages ex is t, the o n ly  pu rpose they have, is 
to a llo w  a conven ien t s ta g in g area fo r a g ro u p o f peop le who 
have live d to ge th e r ove r hund red s o f years to  get gam e in  th e ir 
area. I f  you take aw ay th a t fu n c t io n , the re is no reason to be 
the re . T h e seven a lc o h o l abuse p rob lem s in ru ra l A la ska arc 
un go d ly . I w o u ld n ’ t w a n t to sit a ro u n d a ll day re a d in g pape r­
back books and w a it in g  fo r someone to b r in g  me som e th in g to 
ear. I ’d go nu ts .”

‘ "I th in k , ”  said O h io  congressman J o h n S c ib e r lin g , “ it is 
very d if f ic u lt fo r a person w ho has neve r live d in a N a tiv e  v i l­
lage to com p rehend th a t th e subsistence life  s ty le is th e fo u n ­
d a t io n  o f the N a tiv e cu ltu re . I f  w c sub s titu te food stam ps, even 
i f  th e y are free, even i f  th ey are adequa te , even i f  we can ge l the 
food up the re , we have des troyed th e ir c u ltu re .”

A p rop o s o f go in g nu ts , a s to ry is to ld o f an E sk im o v illage 
on a n o r th e rn  r iv e r w he re th e elders w o u ld  as soon tu rn  back 
the c lock as w a tch th e ir peop le be wasted by too m u ch le isure . 1 
can no t vouch fo r the ta lc ’s accu ra cy , and since I do no t w ish to 
s la nd e r the p lace I sha ll leave it unnam ed . In  an y event, I am 
to ld  th a t some years ago the v illa g e co u n c il dec ided to take a 
g ia n t step fo rw a rd  in to  the Age o f P e tro le um  b y . in s ta llin g  
tanks fo r the storage o f he a tin g o il. T h e o il w o u ld  rep lace fire ­
w ood in  the v illa g e rs ’ stoves, a fte r conve rs ion o f the ha rdw a re , 
an d those w h o co u ld a ffo rd  the o il seemed d e lig h te d , fo r now 
they w o u ld no t have to fo rage by snow m ach in e o r sled fo r the 
logs th a t had w a rm ed th em  th ro u g h the co ld in tra d it io n a l 
tim es. T h e  firs t w in te r cam e and w en t, a n d th e second and 
th ird . T h e n the v illa g e c o u n c il m em !) began to b ro od . Som e­
th in g  had taken the happ iness ou t o? .e peop le . It w a sn ’ t a 
sho rtage o f m oney ; some o f th e m en h a il j j b s  on th e  p ip e lin e . I t 
was a surge o f d r in k in g  an d drugs and d ivo rce . T h e  cou n c illo rs 
w en t ab ou t kn o ck in g 011 doors, ask ing the peop le w h y it had
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come d ow n to th is . T h e n  th e y po o le d th e responses. A n d  were 
stunned to le a rn th a t some o f the peop le were tro u b le d  be­
cause, in  the fa ll and w in te r , the re was n o th in g  to do. Befo re 
the o i l tanks , some o f the peop le ha d spent as m u ch as h a l f o f 
th e ir c o ld -w e a th e r tim e g a th e r in g w ood . A f te r th e tanks , th e y 
sat in s id e th e ir houses, lo o k in g a t ca lenda rs . O r bo ttles .

“ W h a t ’s th e so lu tio n ? ”  a co u n c il e ld e r asked o f h is c o l­

leagues.
T h e  youngest re p lie d , “ S im p le . W e b lo w  up th e tanks and 

te ll th e peop le to go o u t an d get w o o d ."

G o in g  f o r  U g u r u k

I t is J u n e in K iv a l in a  011 the shore o f the C h u k c h i Sea, in  the 
la nd o f the s a ltw a te r peop le . I t  is th e tim e w hen th e sun is h ig h 
above th e d r i f t in g  ice an d the a ir is w a rm ; a lim e , too , fo r the 
sky to p la y tr ic k s on a s trange r. B eyond the lead o f open w a te r 
and the edge o f the ice , a grea t w h ite  w a ll loom s above the 
ho r iz o n , as th o u g h it were ca n tile v c re d on a cush ion o f a ir . 
L a n d w a rd , ove r the ba rre n h ills  be tw een K iv a l in a  and Cape 
K ru s cn s tc rn , ta l l m o un ta in s ho ve r lik e  fa raw a y c louds . T h is  is 
a pu zz lem en t fo r the s tra n ge r, to see th in g s th a t he know s can ­
no t poss ib ly be, fo r th e m o un ta in s in re a li ty  and substance are 
s ix ty rr..lcs beyond th e l im i t o f h um a n v is io n , screened b y th e 
cu rve o f the ea r th . W h a t is i t , th en , th a t makes such a l ia r o f the 
sky? T h e  E s k im o h u n tc rs  sm ile . I t is innipkak, they say in  In u - 
p ia t , the to ngue o f the N o r th , w h ic h is d ifi'c re n t from  Y u p ik . I t 
is the m irage th a t occurs w hen the w in d  is from  the west and 
s u n lig h t re fra c tio n causes an im age beyond the ho riz o n to 
ho ve r above it . Innipkak, now , is a ve ry good s ign . I t means th a t 
the su ccu le n t, re d -b e llie d A rc t ic  c h a r w i l l be ru n n in g  aga in 
dow n the W t i l ik  R iv e r ; th a t the leads w i l l be w id e n in g  in  the 
ro t t in g  sea ice; and th a t th e tim e has com e a t last fo r th e h u n t ­
ers to be ou t >n th e ir boa ts , as wc are , g o in g fo r uguruk.

Uguruk— th e bearded seal in gussok words , lirig iu itlius builmtus 
in  th e ta x o n om is t’s— com m ands a p lace o f h o n o r on the


