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The classification of "subsistence fish" merely enables the board to

classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds a new paragraph to the authority of the 3oard of

Fisheries.

This paragraph tracks the purposes of the Board of fisheries, as stated
in the statute that established the board and an stated in Article VIII
of the Alaska State Constitution. Article VIII gave the Legislature the
authority over the conservation, utilization, and development of natural
resources. The Legislature delegated that authority to the Board of
Fisheries. This new paragraph 1is broadly worded so that the board"s
authority for conservation, utilization, and development of fisheries is
tied to all aspects of regulating commercial, sport, subsistence and

personal use fisheries.

Section 3

Section 3 1is 1identical to paragraph (13) 1in section 2, except that

section 3 applies to game. Two minor drafting changes are suggested for
this section. In Alaska statutes, "game"™ 1is defined to include all wild
animals.

Section 4

Section A is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish
and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains 1important aspects of current subsistence law, such as
the subsistence preference. It is intended to be consistent with

Federal law.

AS 16.05.259 addresses administrative appeals of decisions by the

boards.



Because the first of these two new sections, AS 16.05.258, is important

and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (&) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are customary and
traditional subsistence stocks and populations by looking at patterns of

local use as established over time.

The legislative history of the Federal subsistence law says that in
using the phrase "customary and traditional”, Congress sought to protect
uses that were "long-established and important™ and in which such uses
incorporate beliefs and customs which have been handed down by word of
mouth for example, from generation to generation. The boards should use
this meaning of "customary and traditional™ in 1identifying what stocks

should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition—
al should be measured by a mix of factors, that include not only the
amount harvested, but also other factors such as: (1) whether or not the
use 1is long established and important; (2) the season at which the
resource is harvested; (3)its relation to other resources that are used
for subsistence; (4) theuses to which it 1is put; and (5) cultural

values associated with it.

There are two reasons for identifying customary and traditional stocks.
One helps subsistence and the other helps sport. First, customary and
traditional subsistence stocks should be the ones about which the boards
ought to be most sensitive in allocating fish and game. They are the
ont3 in which allocation errors could most infringe on subsistence, as a
flexible economy and culture. Second, the identification .f customary
and traditional stocks leaves those that are not customary and tradi-—
tional to be harvested by all Alaskans under nonsubsistence regulations

as specified in proposed subsection (e) of AS 16.05.258.



This section call for game populations and fish stocks to be identified
in each rural area. Stocks and populations are geographically specific
groups of animals and fish, as specified 1in the definition section of
this bill. The 1identification of each stock or population as subject to
subsistence uses should be factually determined on a case by case basis.
Areas, as set by the board, should be large enough to include both where
a particularly stock or population 1is normally taken and where it is
normally used. As an example, the boundaries of areas should not pose a
barrier to a village that traditionally travels to a f.ish camp some

distance from the village.

This identification of which f.ish stocks and game populations will or
will not be subject to subsistence regulations is a situation where both
groups can potentally win. Some of the fish and animals most important
to sport users are least important to subsistence users. Examples might
be bison; goats; many sheep populations; alk and transplanted game; and
perhaps some steelhead and trout and brown bear populations. Whether or
not these are or are not customary and traditional subsistence stocks is
not decided by the proposed legislation. That matter should be left to
factual determinations made by the boards. This bill gives them

authority to make those determinations.

The boards should act with sensitivity 1in identifying subsistence
stocks. They and the department should seek the assistance of regional
councils and local advisory committees that are 1in place to assist the
boards. However, the board may choose not to follow a regional coun—
cil"s recommendation if the board determines that the recommendation is
not supported by substantial evidence. This requirement for substantial
evidence is consistent with existing regulations governing the relation—
ship between the councils and the boards, and this 1is consistent with

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards 1identify subsistence stocks, subsection AS 16.05.258(bh)

then requires the boards to determine whether a harvestable portion



exists and how much of that portion is necessary to provide a reasonable

opportunity for subsistence. The determination of whether a harvestable
portion exists must be consistent with sustained yield. The "sustained
yield"™ principle 1is derived from Article VIII of the Alaska Constitu—
tion.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard

for determining how much of a fish stock or a game population 1is needed

for subsistence. The standard 1is a "reasonable opportunity to satisfy
subsistence uses". Reasonable 1is a commonly accepted concept in law
frequently used in statutes and applied by courts. Reasonable currently

appears 1,356 times in the Alaska Statutes. The standard means that the

boards® decisions should be based on available information. It does not
permit the boards to be arbitrary, capricious, or prejudiced in
allocating to subsistence. Conversely, it does not require the boards

to satisfy desires of subsistence users that are unreasonable, that are
inconsistent with available information, or that might be based on

prejudice.

A "reasonable opportunity to satisfy subsistence uses™ does not
guarantee that every subsistence user will get every fish or animal he
or she wants before any uses of lower priority are allowed. In hunting
and fishing, that type of guarantee is impossible to provide. What this
standard does provide 1is that every subsistence user, shall be able to
hunt or fish with the reasonable expectation of taking the amount of

fish and game needed.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for
subsistence stocks and populations. Subsection (c¢) also contains the
preference for subsistence. It is consistent with Federal law. It is a
redrafting of the current State law, AS 16.05.251(h) and AS
16.05.255(b). The redrafting 1is intended to make the preference more

clear.



The current State law contains the so-called "Tier 1" and "Tier II1"
levels of the preference. The U.S. Senate Committee Report on the
Federal 1law clearly indicates that Federal law also contains the "Tier
I" and "Tier 11" levels. Tier 1 is when there 1is not enough harvestable
surplus to accommodate all consumptive uses without interfering with
sound management of the resource, but there 1is enough surplus to allow a
reasonable opportunity for subsistence. At Tier I, the preference
allocates enough of the resource to provide that reasonable opportunity,

with any suipljs that is left going to other consumptive uses.

Tier Il is when there 1is not enough harvestable surplus to provide a
reasonable opportunity to subsistence. When that occurs, other consump—
tive uses must be prohibited and subsistence must be lestricted on the
basis of three factors: (a) customary and direct dependence on the fish
stock or game population as themainstayof livelihood, (2) local

residency, and (3) the availability of alternative resources. Alterna—

tive resources means other wildlife and alternatives purchased with

cash.

Several additional points need to be made about this subsection. First,
almost all of the Tier |11 hunts that have been closedto sport hunters
will be reopened by this bill. The Tier Il huntsare reopened by
limiting subsistence to rural residents who are customary and
traditional subsistence users. Also, some hunts that are presently open
only to Tier Il subsistence hunters, and are therefore closed as sport
hunts, may reopon because the animals are not customarily and
traditionally taken for subsistence. Bison are an example.

Second, the subsistence preference 1is only a preference over other
consumptive uses. This is consistent with Federal law, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purposes such as

transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses for purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities for subsistence.

Similarly, nonconsumptive uses in national parks or other areas, and



administrative actions consistent with State and Federal law, may take

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of
subsistence resources when the resources are sufficient. This would be

the normal state of affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations may only be har—
vested under nonsubsistence regulations. This section is discussed in

more detail previously in the discussion of subsection (a).

AS 16.05.258(Q)

Subsection (g) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulat®on of seasons,
limits, methods and means, and other such restrictions, including

prohibitions of wanton waste.

AS 16.05.258(h)

Subsection (h) 1is a response to the military"s decision to close their
land to hunting if the ability of military personnel to hunt on military

land wa* limited \j subsistence.

AS 16.05.259

This new section grants to the boards authority to establish administra—
tive appeal procedures, including requiring petitions for reconsidera—
tion. It should be emphasized that this ability to adopt an appeal
procedure is strictly optional at the boards discretion and that there

are a variety of forms the appeal procedure could take.



Section 5

Section 5 amends AS 16.05 by adding a new section, AS 16.05.261, which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. Because the boards are required to
identify subsistence stocks and populations, this section requires a
person to first seek to correct board decisions they disagree with
through appeal, petitions for reconsideration, or court action, rather
than permitting the person to violate the regulation. This eliminates
the "subsistence defense"™ as arose 1in the Eluska case and the Skuse

case.

This section does not effect AS 16.05.930 (b) which allows people to

take fish and game in case of emergency.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations
providing for subsistence permits. Those permits may be for all subsis—
tence users within an area, or for communities or villages, groups or
individuals. The boards are required to adopt a permit program when the
subsistence preference requires vrestrictions on nonsubsistence wusers.

The reason for this requirement is so that the Department and the boards

can more closely monitor harvest 1in order to prevent harm to the re—
source and to rebuild the stock or population to a point where it can

support a wider group of users.

Section 7

Section 7 amends the definition of subsistence fishing to state that

subsistence fishing may *”7y be engaged in by rural residents domiciled

in a rural area.

Section 8



Section 8 amends the definition of subsistence uses to state that it
does not 1include harvests for commercial enterprises. The addition of
the word "noncommercial™ to the definition 1is not meant to prevent
limited exchanges of goods for cash wunder customary and traditional
trading practices, but it is meant to prevent subsistence harvest for

substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. The first of these 1is
"domicile™ which is defined as a person®s "true and permanent home...".
The definition states that domicle may be proved by presenting evidence
of having had a permanent home in a particular location for the
preceding 12 consecutive months or by "other evidence acceptable to the
boards™ . The board of fisheries already has regulations on domicle and

it is anticipated that the board of game would adopt similar

regulations.

Fish btocks and game populations are defined as any species or subgroup

of a species that is manageable as a unit.

A definition of personal use fishing 1is contained in this section. This
definition is very similar to the definition 1in the House version of
this bill. Neither sport, commercial, or personal wuse fishing 1is
afforded any priority over any other type of fishing in this
legislation. As indicated in section 1 it is envisioned that personal
use Ffishing may be particularly appropriate 1in certain areas of the
state that were considered rural before the enactment of this bill.
This legislation 1is not intended to statutorily increase or decrease

existing personal wuse fishing. The scope of these fisheries 1is an

allocation decision left to the board.

The bi] *mepts a definition of “"rural area" similar to the House
definition is defined as a community or area of the State where
noncommercial. ~tomary and traditional, taking and use of fish and

game 1is a significant characteristic of the economy of the community or



area. The definition is designed to mesh with the definition of
subsistence uses. The focus should be on the significance of the
noncommercial, customary and traditional harvest and use. It is not
meant to preclude an area from being rural simply because there may also
be significant elements of the cash economy 1in the area, such as

commercial fishing.

The definition of subsistence hunting is similar to the definition of

subsistence fishing discussed above.

Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(b)
concerns Tfish, and AS 16.05.255(b) concerns game. They are similarly
worded 1in current law. They requir che boards to adopt subsistence
regulations and establish the prefer .-me in current law. In the bill,
these requirements and the prefereZ.» are vreadopted 1in the new AS

16.05.258(c).

AS 16.05.257 is repealed because it is unused and 1is old law that

predates the 1978 state subs.itence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.
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RE: SCS for CS for HB 288 (State Affairs) "An Act relating to the
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SECTION BY SECTION ANALYSIS

The following sectional is an amended and edited version of the section
prepared for the Senate State Affairs Committee. Changes that are
suggested in the attached Senate Resource Committee Work Draft are

discussed in this sectional.

Section 1

Section 1 amends the authority of the Board of Fisheries for classifying
fish stocks whenever the board finds it necessary for regulatory
purposes. Two new categories are added. They are "personal use fish"
and "subsistence fish." Small personal use fisheries exist on the
Copper River and on some salmon stocks on the Kenai Peninsula, in
Southeast Alaska, and on the Naknek River. In addition to areas where
personal use fishing already occurs, it envisioned that personal use
fisheries would be particularly appropriate 1in certain areas of the

state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses

are exclusive of other uses. However, allocation decisions, management

POUCH V
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concerns, or tiological considerations may in particular circumstances
require that use of a fish stock be reserved for particular uses or that

certain uses be excluded.

The classification of "subsistence fish"™ merely enables the board to

classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds two new paragraphs to the authority of the Board of

Fisheries.

The first section lists a number of general powers for the fish board.
The board already has the power to do all of these things except the
establishment of childrens®™ fishing areas. Removal of this section is
suggested because the powers listed do not conform to the title of the

bill. It is believed that the remainder of the bill does conform to the

title.

The second new paragraph tracks the purposes of the Board of fisheries,

as stated in the statute that established the board and as stated 1in

Article VIII of the Alaska State Constitution. Article VIIlI gave the
Legislature the authority over the conservation, utilization, and
development of natural resources. The Legislature delegated that
authority to the Board of Fisheries. This new paragraph is broadly

worded so that the board®"s authority for conservation, utilization, and
development of fisheries is tied to all aspects of regulating

commercial, sport, subsistence and personal use fisheries.

Section 3

Section 3 1is identical to paragraph (13) in section 2, except that
section 3 applies to game. Two minor drafting changes are suggested for

this section. In Alaska statutes, "game" is defined to include all wild

animals.



Section 4

Section 4 is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish
and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains important aspects of current subsistence law, -such as
the subsistence preference. It is intended to be consistent with

Federal law.

AS 16.05.259 addresses administrative appeals of decisions by the

boards.

Because the first of these two new sections, AS 16.05.258, 1is. important

and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are customary and
traditional subsistence stocks and populations by looking at local use

patterns.

The legislative history of the Federal subsistence law says that 1in
using the phrase "customary and traditional™, Congress sought to protect
uses that were "long-established and important™ and in which such uses
incorporate beliefs and customs which have been handed down by word of
mouth for example, from generation to generation. The boards should use
this meaning of "customary and traditional™ in identifying what stocks

should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition—
al should be measured by a mix of factors, that include not only the
amount harvested, but also other factors such as: (1) whether or not the
use 1is long established and important; (2) the season at which the

resource is harvested; (3) its relation to other resources that are used



for subsistence; (4) the uses to which it 1is put; and (5) cultural

values associated with it.

There are two reasons for identifying customa.j and traditional stocks.

One helps subsistence and the other helps sport. First, customary and
traditional subsistence stocks should be the ones about which the boards
ought to be most sensitive in allocating fish and game. They are the
ones in which allocation errors could most infringe on subsistence, as a
flexible economy and culture. Second, the identification of customary
and traditional stocks leaves those that are not customary and tradi—
tional to be harvested by all Alaskans under nonsubsistence regulations

as specified in proposed subsection (e) of AS 16.05.258.

This identification of which fish stocks and game populations will or
will not be subject to subsistence regulations 1is a situation where both
groups can potentally win because some of the fish and animals most
important to sportsmen are least important to subsistence users.

Examples might be bison; goats; many sheep populations; elk and
transplanted game; and perhaps some steelhead and trout and brown bear
populations. Whether or not these are or are not customary and

traditional subsistence stocks is not decided by the proposed legis—
lation. That matter should be left to factual determinations made by
the boards. This bill gives them authority to make those

determinations.

The boards should act with sensitivity 1in identifying subsistence
stocks. They and the department should seek the assistance of regional
councils and local advisory committees that are in place to assist the
boards. However, the board may choose not to follow a regional coun—
cil®s recommendation if the board determines that the recommendation Iis
not supported by substantial evidence. This requirement for substantial
evidence 1is consistent with existing regulations governing the relation—
ship between the councils and the boards, and this 1is consistent with

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)



After the boards identify subsistence stocks, subsection AS 16.05.258(b)
then requires the boards to determine whether a harvestable surplus
exists and how much of that surplus is necessary to provide a reasonable
opportunity for subsistence. Because of concern from the National Park
Service, whose employees have indicated that national parks never have
such a thing as "surplus™ animals a small drafting change is recommended
in subsections () & (¢) to substitute "harvestable portion" for

"surplus™.

In SCS for CS HB 288 (State Affairs), the determination of whether a
harvestable surplus exists must be consistent with sustained vyield,
sound management principles, and the maintenance of healthy fish stocks
and game populations. The "sustained yield" principle 1is derived from
Article VIIlI of the Alaska Constitution. Because the terms "sound
management™ and "maintenance of healthy populations” are undefined and
introduce new standards into the law, they have aroused a good deal of
controversy. The Department of Fish md Game has indicated that the
principals the drafters of the State Affairs CS were trying to embody in
these terms, such as the slow expansion of a herd to its area™ carrying
capacity, are entirely proper within a definition of sustained yield.
Because of this, it is recommended that the terms "sound management"” and
"maintenance of healthy populations”™ be deleted and a definition of -

sustained yield” be added to the bill.

Paragraph (2) 1in subsection AS 16.05.258(b) establishes a legal standard
for determining how much of a fish stock or a game population is needed
for subsistence. The standard is a "reasonable opportunity to satisfy
subsistence uses". Reasonable 1is a commonly accepted concept in law
frequently used in statutes and applied by courts. The standard means
that the boards®™ decisions should be based on available information. It
does not permit the boards to be arbitrary, capricious, o” prejudiced in
allocating to subsistence. Conversely, it does not require the boards
to satisfy desires of subsistence users that are unreasonable, that are
inconsis;ent with available information, or that might be based on

prejudice.



A "reasonable opportunity to satisfy subsistence uses" does not
guarantee that every subsistence user will et every fish or animal he
or she wants before any uses of lower priori y are allowed. . In hunting
and fishing, that type of guarantee 1is impossible to provide. What this
standard does provide is that every subsistence user, shall be able to
hunt or fish with the reasonable expectation of taking the amount of

fish and game needed.

AS 16.05.258(c)

Subsection (c¢) requires the boards to adopt subsistence regulations for
subsistence stocks and populations. Subsection (c) also contains the
preference for subsistence. It is consistent with Federal law. It is a
redrafting of the current State law, AS 16.05.251(b) and AS
16.05.255(b). The redrafting is intended to make the preference more

clear.
The current State law contains the so-called "Tier 1" and "Tier I1I"
levels of the preference. The U.S. Senate Committee Report on the

Federal law clearly indicates that Federal law also contains the "Tier
I" and "Tier 11" levels. Tier | is when there is not enough harvestable
surplus to accommodate all consumptive uses without interfering with
sound management of the resource, but there is enough surplus to allow a
reasonable opportunity for subsistence. At Tier 1 the preference
allocates enough of the resource to provide that reasonable opportunity,

and any surplus that is left may go to other consumptive uses.

Tier 11 1is when there is not enough harvestable surplus to provide a
reasonable opportunity to subsistence. When that occurs, other consump—
tive uses must be prohibited and subsistence must be restricted on the
basis of three factors: (a) customary and direct depend*- ce on the fish
stock or game population as the mainstay of livelihood, (2) Ilocal
residency, and (3) the availability of alternative resources. Alterna—
tive resources means other wildlife and alternatives purchased with

cash.



Several additional points need to be made about this subsection. First,
almost all of the Tier 1l hunts that have been closed to sport hunters
will be vreopened by this bill. The Tier Il hunts are reopened by
limiting subsistence to rural residents who are customary and
traditional subsistence users. Also, some hunts that are presently open
only to Tier 1l subsistence hunters, and are therefore closed as sport
hunts, may reopen because the animals are not customarily and

traditionally taken for subsistence. Bison are an example.

Second, the subsistence preference is only a preference over other
consumptive uses. This is consistent with Federal law, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purposes such as
transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses Tfor purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities for subsistence.
Similarly, nonconsumptive uses in national parks or other areas, and
administrative actions consistent with State and Federal law, may take

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of
subsistence resources when the resources are sufficient, this would be

the normal state of affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not 1identified as subsistence stocks and populations may only be har—
vested under nonsubsistence regulations. This section 1is discussed 1in

more detail previously in the discussion of subsection (a).

AS 16.05.258(F)



There are substantial doubts about the ability of this section to comply

with ANILCA and 1its removal 1is recommended.

AS 16.05.258(g)

Subsection (g) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulation of seasons,
limits, methods and means, and other such restrictions, including

prohibitions of wanton waste.

AS 16.05.253(h)

Subsection (h) was intended as a response to the military®"s decision to
close their land to hunting if the ability of military personnel to hunt
on military land was limited by subsistence. Through a drafting change,
this section was changed to simply state the existing situation. The

original language to prevent closure of the bases is attached.

AS 16.05m258(i)
Earlier changes have eliminated the need or _urpose for this section.

AS 16.05.259
This new section grants to the boards authority to establish administra—
tive appeal procedures, including requiring petitions for reconsidera—
tion. The State Affairs Committee eliminated a second section of this
section which would require an appellant to exhaust administrative
remedies before going to court.
It should be emphasized that this ability to adopt an appeal procedure
is strictly optional at the boards discretion and that there are a

variety of forms the appeal procedure could take.

Section 5



Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. Because the boards are required to
identify subsistence stocks and populations, this section requires a
person to first seek to correct erroneous decisions by the boards,
through appeal, petitions for reconsideration, or court action, rather
than permitting the iirson to violate the regulation. This eliminates
the "subsistence defense” as arose in the Eluska case and the Skuse

case.

This section does not effect AS 16.05.930 (b) which allows people to

take fish and game 1in case of emergency.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations
providing for subsistence permits. Those permits may be for all subsis—
tence users within an area, or for communities or villages, groups or
individuals. The boards are required to adopt a permit program when the
subsistence preference requires restrictions on nonsubsistence users.
The reason for chis requirement is so that the Department and the boards
can more closely monitor harvest 1in order to prevent harm to the re—

source and to rebuild the stock or population to a point where the

It is recommended that subsections (d),(e) an- (f) be deleted. They
provided detailed 1instructions on how to administer a permitting
program. This 1information is already provided in the Administrative

Procedures Act.

Section 7

Section 7 amends the definition of subsistence fishing to state that
subsistence fishing may only be engaged in by rural residents doraicfled

in a rural area.



Section 8

Section 8 amends the definition of subsistence uses to state that it
does not include harvests for commercial enterprises. The addition of
the word ™"noncommercial™ to the definition is not meant to prevent
limited exchanges of goods for cash under customary and traditional
trading practices, but it Is meant to prevent subsistence harvest for

substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. Fish stocks and game
populations are defined as any species or subgroup c-f a species that is

manageable as a unit.

The bill adopts a definition of "rural area”™ similar to the House
definition It is defined as a community or area of the State where
noncommercial, customary and traditional, taking and use of fish and
game 1is a significant characteristic of the economy of the community or
area. The focus should be on the significance of the noncommercial,
customary and traditional harvest and use. It is not meant to preclude
an area from being rural simply because there may also be significant

elements of the cash economy in the area, such as commercial fishing.

The definition of subsistence hunting 1is similar to the definition of
subsistence fishing discussed above. In the current statute the
definition is located in AS 16.05.257, which 1is repealed. Also, in the
current law, the definition is inappropriately located separate from the
rest of the definitions. Therefore, it is necessary to readopt a

definition.

It is recommended that definitions of "sustained yield” and "personal

use fishing"™ be added to this section.

Section 10



Section 10 repeals three portions of subsistence law. AS 16.05.251(b)
concerns fish, and AS 16.05.255(b) concerns game. They are similarly
worded in current law. They require the boards to adopt subsistence
reOulatljns and establish the preference in current law. In the bill,
these requirements and the preference are readopted in the new AS

16.05.258(c).

AS 16.05.257 is repealed because it 1is unused and is old law that

predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.



SECTION BY SECTION ANALYSIS
OF PROPOSED COMMITTEE
SUBSISTENCE BILL - DISCUSSION DRAFT
SENATE STATE AFFAIRS COMMITTEE
Senator Mitch Abood, Chairman November 19, 1985
Introduction

The proposed draft subsistence Dbill attempts to strike a
delicate balance on many different issues that are involved in the
current subsistence debate. In striking that balance, the b ill
seeks to satisfy two goals that are equally important: (1)
protecting subsistence wuse of fish and w ildlife by those who are
truly dependent on the resources, and (2) improving the
opportunity for sport wusers of the resources. If those two goals
can be accomplished, then hopefully the "subsistence issue" w ill
subs ide.

The draft bill goes much further in addressing issues
related to subsistence than has any bill t-liat was previously
submitted to the Legislature. Last session, the Senate declined
to act hastily on legislation originally submitted by the
Governor. In so doing, the Senate established an opportunity to
examine many issues that deserve to be addressed. The draft b ill
addresses these issues in a manner that more fairly protects
subsistence and non-subsistence wuses than did either the
previously submitted legislation or the existing state and federal
law .

In order for the State to manage fish and w ildlife on
state, federal, and private lands, including Native lands, the
State must be consistent with three aspects of the federal law.
Those "consistency requirements™ concern the definition of
"subsistence wuses", a preference for subsistence uses in certain
circumstances, and a mechanism for public participation in
regulating subsistence. Regarding the definition of "subsistence
uses", the federal law says that it applies only to rural
residents of Alaska. The present state statute does not use the
word "rural". In February 1985, the Alaska Supreme Court issued a
decision, the Madison decision, that said that subsistence
privileges could not be Iimited to rural residents wunder the state
subsistence law as it presently exists. Therefore, the Madison
decision puts the State at odds with the federal law.
Accordingly, the U.S. Department of the Interior has notified the
State that it w ill be required to implement the federal statute on
federal lands o.id waters wunless the State amends the state Jlaw so
as to again be consistent with the definition of subsistence

uses.



The draft bill meets the consistency requirements. I'n

doing so it retains for Alaska the authority to manage fish and
w ildlife on all lands and waters in Alaska, regardless of

ownership. Furthermore, to the fullest extent legally possible,
the draft bill even extends Alaskan authority beyond the borders

of Alaska when fish and w ildlife of Alaska origin migrate beyond
Alaskan borders.

There are several reasons for being consistent ./ith the
three requirements of the federal subsistence law. First, fish
and w ildlife do not pay attention to legal boundaries. It makes
biological sense to manage populations of fish and game as
biological populations, rather than wunder inconsistent regulations

depending upon whether the population at any given moment is on
state, federal or Native land.

Second, people who hunt and fish often do not know
whether they are hunting or fishing on state, federal or Native
land. Boundaries ure unmarked and wunsurveyed, and land ownership

is changing as the federal government conveys state and Native
land selections.

Third, even when all state and Native selections have
been conveyed, sixty percent of Alaska w ill remain federal. Many
federal lands, such as w ildlife refuges, national forests,
national park preserves, and wunclassified federal lands, are
heavily wutilized for sport, commercial and subsistence harvest of
fish and game. Therefore, for the state to lose regulatory
authority over those harvests could jeopardize or diminish the
privileges of those Alaskans and non-Alaskans who utilize federal
lands, whether for subsistence, sport or commercial purposes.

Fourth, the regulatory process of the Alaska Board of
Fisheries and the Alaska Board of Game is an open public process
involving many opportunities for the public to propose and comment
upon proposed regulations. In contrast, the federal process is
much more closed, in that it involves only the publication of
proposed regulations in the Federal Register and a Ilimited
opportunity for comment. It is hard to expect many Alaskans to
avail themselves to the Federal Register. Therefore, any
assertion of federal authority over subsistence and non-
subsistence wuses on federal lands would result in a loss of those
open state procedures with respect to federal lands.

Section by Section Analysis;
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A section by section analysis of the proposed draft
subsistence bill follows.

Section 1: Findings and Intent

Section 1 states the findings and intent of the draft
bill.

A primary concern 1in any debate over fish and wildlife
ought to be the health of the resources. Therefore, the first
finding 1in Section 1 recognizes that all management decisions,
even allocation decisions, must rest upon good biological
information. Management according to land ownership, particularly
where fish and wildlife utilize different lands under different
ownerships, would be contrary to sound biological management.

The second finding recognizes the importance of fish and
wildlife to all Alaskans in that fish and wildlife provide
opportunities and benefits that are rarely available or are less
available 1in other states. The reason that the draft bill
recognizes this obvious fact 1is that by recognizing it the bill
sets the stage for the delicate balance that the bill seeks to
achieve by establishing mechanisms and granting authority to deal
fairly with subsistence, sport, commercial, and non-consumptive
needs for fish and wildlife.

The third and last statement of findings and intent is
important. It incorporates the several basic intentions of the
bill as a whole. First, it almost goes without saying that the
subsistence 1issue is a source of division and controvery among
Alaskans. It must be resolved in a manner that is fair and
generally perceived as fair. Therefore, the third statement of
findings and intent recognizes that there needs to be an equitable
balance between sport, commercial, subsistence and non-conumptive
users of fish and game.

Second, it also recognizes that in times of resource
shortage there needs to be a reasonable preference for subsistence
use of fish stocks and game populations that are truly 1important
subsistence stocks. Tne Alaska Constitution provides that Tfish
and wildlife are reserved to the people for common use. The
Constitution also provides that fish and wildlife may be subject
to preferences among users. Therefore, the Legislature has
authority to establish a preference for subsistence and define 1it,
protect it and limit it as provided by the bill.
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Third, this section also states the intention of the
Legislature that the Board of Fisheries and the Board of Game have
sufficient authority, flexibility and information necessary to
manage the resources and deal sensibly and knowledgeably with the
many 1issues that come to the boards. The purpose of this
provision 1is to state that the authorities delegated by this bill
to the boards and to the Department of Fish and Game are intended
to be sufficiently broad and flexible so that the boards can deal
with allocation 1issues, protect subsistence, sport, commercial and
other uses and protect, maintain and manage the resources upon
which they depend.

Section 2: Responsibilities of the Subsistence Division

Section 2 amends existing law concerning the
responsibilities of the Subsistence Division 1in the Department of

Fish and Game. The Subsistence Division 1is a research and
informational arm of the Department, rather than a management
arm.

The draft bill expands and clarifies the informational
duties of the Subsistence Division 1in that it requires the
division to compile and analyze many different types of data that
are useful to the boards 1in making knowledgeable decisions. The
amendments require the division to assist the boards by
identifying stocks of fish and populations of game that are used
for subsistence, identifying the degree of importance that those
stocks and populations have to customary and traditional
subsistence use, the areas used by groups of subsistence users,
the areas used by the wildlife upon which subsistence occurs, and
the impacts of subsistence use and non-subsistence use. The bill
also recognizes that 1in performing this informational role to
assist the boards the division must interrelate many related needs
for information. That 1is to say, for example, that 1identifying a
population of game as an important subsistence resource is most
useful if the division also identifies to the board other
information about the resource in question, such as the uses to
which the game is put, the importance of the use for subsistence
purposes, the amount of those uses presently and traditionally
occurring, the amount of the resource that 1is necessary to provide
a reasonable opportunity for important uses to continue, the areas
utilized for harvest, and the areas utilized by the game even when
not under Alaska harvest since impacts of Alaskan activities may
be felt outside of Alaska. Thus, these and other provisions 1in
section 2 require the Subsistence Division to put subsistence use
and subsistence issues 1in a broad factual context 1in order that
the boards may make sound decisions.

Sections 3, 4, 6 and 7: Authority of the Board ofFisheries
and the Board of Game

Sections 3 and 4 amend the existing authorities of the
Board of Fisheries, and sections 6 and 7 amend the existing
authorities of the Board of Game. The provisions of sections 3

Section by Section Analysis;
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and 4 parallel those of sections 6 and 7. In most respects, only
the boards are different. The amendments are in separate sections
because the first of each pair of sections (i.e. sections 3 and 6)
relates to the general authorities of the Board of Fisheries and
the Board of Game respectively, and the second of each pair of
sections (i.e. sections 4 and 7) deals specifically with the
regulatory authority of the respective board over subsistence. In
existing state law, the general regulatory authority of the Board
of Fisheries 1is found in AS 16.05.251(a); the subsistence
regulatory authority of the Board of Fisheries is found in AS
16.05.251(b); the general regulatory authority of the Board of
Game 1is found in AS 16.05.255(a); and the subsistence regulatory
authority 1is found in AS 16.05.255(b) and AS 16.05.257. Because
the authorities of the boards are found 1in different sections and
subsections of the present statutes, the draft bill deals with
them separately, but similarly. However, for purposes of this
section-by-section analysis, it 1is simplier to discuss them as a
package of related and similar amendments.

The amendments of sections 3 and 6 to the general
authorities are largely self-explanatory. They clarify and fill
gaps 1in authority that have arisen in the context of many issues
related to the management of fish and game. Most of these are
technical amendments. All previous subsistence bills have
addressed these general provisions 1in one form or another, and
this bill more than others tries to deal with many technical and
legal problems that have arisen before the Board of Fisheries and
the Board of Game.

The amendments 1in sections 4 and 7 are to the main

subsistence provisions of existing law. Several 1important
concepts are stated. Section 4 and 7 establishe a subsistence
preference for subsistence use of fish and game. However, the

preference does not apply to all fish stocks or game populations.
One of the problems with the present subsistence law 1is that it
arguablly creates a subsistence priority on every stock of fish or
population of game for which there is a harvestable surplus, even
if the resource is not an 1important subsistence fish stock or game
population. This made little sense to sport users and inhibited
public acceptance of the subsistence laws.

In the draft bill, the language of the preference is
more clearly consistent with federal law than 1is the present

language adopted 1in 1978. In many respects it 1is modeled after
the federal language creating the federal subsistence preference,
so as to assure consistency. Nevertheless, the federai law on the

preference 1is sufficiently general and flexible, such that it
provides the state with an opportunity to be consistent yet also
protect and manage sport, commercial, and subsistence uses, and
the resources themselves, more specifically and more appropriately
than either existing state law or federal law. The following
changes are significant.

Section by Section Analysis;
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First, the subsistence preference 1is only for

nonwasteful subsistence uses. The concept of protecting only
nonwaste "ul subsistence is found in federal law, but not in
present -ate law. Therefore, there will be no problem with
consistency. "Nonwasteful™ 1is defined 1in section 16 of the bill.

Second, subsistence preference, as defined by section 16

of the bill, 1is a flexible preference. It seeks to balance the
degree of preference with the degree of dependence on the
resource. The federal 1law does not require that in all cases of

resource shortage there must be a total exclusion of other uses.
The concept of a flexible preference recijnizes that when
dependence on the fish stock 1in question is very high and
shortages are severe, then total exclusion may be necessary 1in
order to provide a reasonable preference. However, when the fish
stock 1is only marginally significant to subsistence, or when it 1is
only incidentally harvested, or when it is consistently harvested
by sport means regardless of the ultimate use and the character of
the user, or when it is practically unimportant as a subsistence
resource, then any preference for subsistence use clearly should
not automatically exclude non-subsistence uses even when shortage
occurs. Instead, a less than exclusive preference would be
appropriate and may be provided in a manner in which there 1is
still some degree of preference even though other uses continue
and even though all user groups reduce their harvests. For
example, although there are exceptions, generally dall sheep,
sandhill cranes and steelhead and rainbow trout have not been
important customary and traditional subsistence stocks 1in many
parts of the state. Even where they have been s ibsistence stocks,
they have often been only occasionally harvested in a historic
sense, simply because other resources were more plentiful and

easily accessible. They are generally not highly important
subsistence stocks for purposes of assuring that a reasonable
opportunity for subsistence uses will continue. Nevertheless,

sheep, cranes and steelhead and rainbow trout are very highly
prized recreational resouces for sport and non-consuptive users.
Accordingly, any preference at all should be less strict than
would occur on stocks that are truly important for purposes of
assuring that the opportunity for a subsistence lifestyle
continues.

Third, the preference 1is only a preference over other

consumptive uses. This 1is consistent with federal law. It means
that the subsistence preference will not be a preference over
certain practices that constitute taking of fish and game but
which are non-consumptive in the usual sense of the term. For

example, the Board of Fisheries has established some catch and
release trout fisheries 1in which people take, but are not allowed
to kill deliberately or consume, the resource. Similarly, the
Department of Fish and Game often "takes™ (as the term is defined
legally) all the fish in a lake by poisoning them 1in order to

clean out undesireable species prior to stocking. With respect to
game, the department also "takes™ game for purposes of
transplanting game, controlling predators, and other reasons. In
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national parks, opportunities for wildlife viewing and maintenance
of substantially unhunted populations of game are non-consumptive
dedications of the resources. Management tools like catch-and-
release sport fisheries, "takings"” for bioloigical or management
reasons, and parks should not be prohibited or made substantially
more difficult because of a subsistence preference, particularly
if there 1is no significant subsistence dependence on a resource 1in

qguestion.

Fourth, this section addresses what has become known as
Tier 1 and Tier 1l subsistence. The most important point in any
discussion about Tier 11 subsistence 1is whether or not any bill
considered by the legislature will re-open hunts (and allow repeal
of present Tier Il hunts and fisheries) that were created by
necessity of the Madison decision. This bill will re-open those
hunts and it will allow repeal of the Tier 1l hunts and fisheries.
The manner of accomplishing that is complex, however, due to the
interplay of the two levels of the preference (Tiers |1 and 11)
with the absence of the word "rural"™ in the existing state law.
Therefore, in order to understand how we get those hunts re—
opened, 1t is necessary to understandwhat tiers 1 and Il mean in
state and federal law and also who gets the preference.

The existing state law more clearly states the two
levels of the subsistence preference than does the federal law,
and the Alaska Supreme Court found 1in the Mad ison case that these
two levels exist in the present state law. The federal
subsistence law is less precise with respect to whether or not it,
like the state law, contains two levels for the preference.
However, legislative history of the federal law indicates that
even the federal law contains the two levels now known as Tier 1
and Tier |11. In both the federal and the present state statutes,
the first level (Tier 1) 1is when non-subsis®ence uses are
restrained or eliminated, and the second level (Tier 1I1) 1is when
further restriction of harvest 1is necessary to protect the 1itock.
In the latter 1instance, the preference goes to only those
subsistence users who are customarily and directly dependent 3
the resource as a mainstay of livelihood, who are local reside "ts,
and who lack alternative resources.

A technical 1issue, with respect to solving the present

Tier 1 and Tier 1l problems, arises because it is difficult (and
quite an achievement) to be consistent with a less than precise
federal statute. Therefore, by modeling sections 4 and 7 after

the analogous provision 1in federal law, the draft bill 1is
consistent, regardless of what the federal law says imprecisely
about whether Tier |1 and Tier 1l implicitly exist 1in the federal
statute.

Section by Section Analysis;
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Sections 5 and 8: “Targeting Issues” — What are appropriate
subsistence stocks; what are not
appropriate subsistence stocks; when
should the boards be allowed to shift or
prohibited from shifting subsistence
harvest to other stocks?

For lack of a better term, the issues addressed in
sections 5 and 8 may be called "trageting issues". Sections 5 and
8 are parallel sections, with the former dealing with fish stocks
and the latter dealing with game populations. In each section,
subsections (e) and (f) of the amending language are the Kkey
provisions. Subsections (e) provide that if a fish (or game)
stock or population 1is not a significant subsistence resource and
if subsistence 1is not the best use of the resource, then
subsistence may be prohibited even if the resource may be taken
under other regulations. Subsections (e) also state the
circumstances 1in which subsistence use of a resource may be
shifted and may not be shifted to alternative fish stocks and game
populations. With respect to fish stocks, the bill permits
shifting only if there 1is a prior or contemporaneous stock that is
suitable and available. With respect to game populations,
shifting is only permitted if there is a suitable and available
population. These legal standards for allowing or prohibiting
shifting of a target stock are consistent with the federal law.
They are consistent with several aspects of the federal law,
including (1) the provisions of the federal law which make
subsistence subject to sound management principles, (2) the
federal constraint against wasteful subsistence use and (3) the
guiding purpose of the federal statute, which 1is to provide the
opportunity for rural Alaska residents engaged 1in a subsistence
way of life to continue to do so.

In sections 5 and 8, subsection (f) of the amending
language allows the respective boards to establish administrative
appeal procedures and requires any potential plainfiff to exhaust
administrative appeals before going 1into state court. This should
keep many allocation issues out of the courts in that an
administrative appeal process 1is a more economical and less time
consuming method of settling many disputes than 1is judicial
action.

Sections 5 and 8 also provide that subsistence fishing
and hunting are subject to seasons, bag limits, methods and means
restrictions and other regulations adopted by the boards. This 1is
consistent with existing state law.

Section 9: Subsistence Hunting Defined

Section 9 amends the existing definition of subsistence
hunting by clarifying that it is for "rural residents”™ of Alaska.
This 1is necessary in order to accomplish repeal of the Tier 11
hunts, since they are the direct result of the absence of the word
"rural™ in the existing state statute. A very 1important question,
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other than addressing Tier 11 problems, is how to def e "rural",
and the bill answers this in section 16 by defining "rural
residents”, rather than by defining "rural™. The explanation 1is
found under "Section 16" in this section-by-section analysis.

Section 10: Repeal of Automatically Exclusive Subsistence
Hunting Areas

Und”~r existing state law, AS 16.05.257(h)(2), any
subsistence hunting area created by the Board of Game must be
managed solely for subsistence hunting of the game population for
which the aren was created. Since the degree of the preference at
Tier 1 subsistence may vary according to the importance of the
stock and the degree of dependency, such subsistence hunting areas
are in conflict with the preferencf as stated 1in the draft bill.
Accordingly, they are repealed as dofined 1in AS 16.05.257(h)(2).
This 1is not to say however, that subsistence hunting areas may not
be created or that they may not be exclusive. It is only to say
that the present definition of them is at odds with the rest of
the bill.

Section 11: Methods of Determining Customary and Traditional
Subsistence Use and Allocations of Fish and Game

Section 11 establishes the rational procedure by which
the boards shall determine customary and traditional subsistence

uses and allocate resources. The provisions c¢f section 11 are
consistent with the informational tasks of the Subsistence
Division, as stated in section 2 of the bill. Section 11,

however, 1is new statutory language that says the boards shall
first identify: (1) the amount of resources needed to reasonably
provide a subsistence opportunity, (2) the customary and
traditional subsistence use areas by species, stock or game
population, and by groups of users, and (3) the important
subsistence fish stocks and game populations. Second, each board
then assess the biological sta ,s of the resources 1in question.
Third, each board then determines the amount of harvestable
surplus necessary to provide a reasonable subsistence opportunity
with respect to the particular resource 1in question. Fourth,
after that 1is determined, non-subsistence uses may be
accommodated

This framework 1is similar to existing board policies
found in 5 AAC 99.010, the validity of which was threatened by the
Mad ison decision. By statutorily enacting the framework, the
problem of potential 1invalidity 1is solved.

More 1importantly, the provisions establish a rational
means of making allocation decisions which protect sport,
subsistence, commercial, and non-consumptive users from unfair
comnpetitior.. The provisions do so by focusing on important
subsistence stocks, by analyzing subsistence use in terms of areas
used, and by protecting all uses accordingly.
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Section 11 also allows the boards to adopt criteria for
defining customary and traditional subsistence use, and until the
boards do so, the draft bill re-adopts the eight point criteria
for defining customary and traditional subsistence use that the
boards have previously used.

Section 12: Subsistence Permits

Section 12 grants the boards authority to adopts
programs for subsistence permits. No fee 1is suggested since the
permits are technically not a license 1issued by the Department of
Revenue. The draft language allows flexibility in designing a
permit program. It recognizes that permits should be required
when significant resource competition or other reasons make the
gathering of data, through a permit system, a useful tool in
management. Part of the flexible design of the permit authority
contained in this section is the provision that permits need not
always be handled on an individual basis, and that for purposes of
efficiency it may be sufficient to design permits for areas,
communities, discreet groups of individuals within communities, or
simply individuals. The permit process will 1identify the fish
stocks and the game populations that may be taken under the permit
for subsistence.

Section 13: Technical amendment to existing law.

This corrects a misspelling in the existing statute and
performs one other technical amendment.

Section 14: Definition of Subsistence Fishing

This 1is similar to the previously discussed definition
for subsistence hunting.

Section 15: Definition of Subsistence Uses

This incorporates "rural residents™ into the definition
of subsistence uses. It is necessary for federal consistency.

Sections 16: New Definitions

Section 16 contains several new definitions. The most
important ones concern the "maintenance of healthy and natural
populations™ as a clarification of sustained-yield principles, the
definition of "rural Alaska resident” which 1is tied to the
criteria for customary and traditional use rather than to the
concept of some area of the state, and the definition of the
variable and flexible "subsistence preference”™ which seeks to vary
the degree of the preference with the degree of dependence on the
resource in question.
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DISCUSSION DRAFT_9/5/85 THIS 1S A ROUGH DRAFT FOR DISCUSSION
PURPOSES ONLY. TOGETHER WITH ANY CONCEPT CHANGES, SOME SECTIONS
NEFD_TO BE FLESHED OUT, THE CRITERIA NEED TO BE REFINED, AND OTHER
ADDITIONAL WORK NEEDS TO DONE BEFORE IT IS COMPLETE BILL FORM,

Section . FINDINGS The legislature finds that

(1) subsistence is important to residents of man% small,
remote communities in Alaska as a principal means of obtaining food,;

H} when the Congress of the United States referred, in Title
VIl of Public Law 96-487, ANILCA, to "(1) the continuation of the
opé)ortunlty for supsistence uses by rural residents of Alaska...
and found ‘that "(2) the situation in Alaska is unique in that, in
most cases, no_practical alternative means are available to replace
the food supplies and other items 8athered from fish and wild[ife
which supply rural residents dependent on subsistence uses;" it was
referring to rural residents in those areas where this is true;

3) the oPportumty to fish and hu t is vitally important to
many Alaskans, throyghout our state, for .e experience as well as
for“food, and even i commupities where there are practical
alternatives means of obtaining food supplies, many residents place
substantial reliance on fish and game as a part of “their diet;

(4) it is the intent of the Legislature to establish a
preference of subsistence uses as a principal of management of fish
and wild]ife b}( the Boards of Fish and Game in those areas, "where
no practical alternative means are available to replace the the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on Subsistence uses”;

. (5) it is the intent of the Legislature that the Boards of
Fish and Game have wide flexibility in managing Alaska's fish and
wildlife and that the boards use this flexibiility to ensure
sustained yield and best use of all fish stocks and wildlife
species.

AS 16.05.251 is amended to read: _ ,
(a) The Board of Fisheilis may adopt regulations it =~
considers advisable m accordance with the Administrative
Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and =
sanctiaries in the waters of the staté over which it has
jurisdiction, subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for
the taking “of fish;

(3) setting quotas, hag limits, harvest levels, and sex
and size limitations on the taking of fish;



(4) establishing the means and methods employed in the
pursuit, capture and transport of fish;

(5) establishing marking and identification
requirements for means used in pursuit, capture and
transport of fish;

(6) classifying as. commercial fish, sport fish,
persond use fish, subsistence fish, or predators or other
categories essential for regulatory purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and
stocking of fish;

(8) investigating and determining the extent and effect
of disease, predation, and competition among fish in the
state, exercising control measures consideréd necessary to
the resources of the state;

(9) prohibiting and regulating the live capture, o
possession, transport, or release of native or exotic fish
or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for~aquatic plants;

(11) establishing the times and dates during which the
issuance of f|sh|ngf licenses, permits and registrations
and the transfer ot permits and registrations between
registration areas is allowed; however, this paragraph
t%%eignot apply to permits issued or transferred under AS

(12) rePuIating selected stocks for catch and
refease sport fishing.

(13) re%ulating commercial, sport, personal use, and
subsistence fishing.

Section 3 AS 16.05.251(b) is amended to read:

(b_{ The Board uf Fisheries shall adopt regulations in accordance
with the Administrative Procedure Act (AS 44.62) regulating
[PERMITTING] .the taking of fish for subsistence’ useS unless the
board determines, in accordance with the Administrative Procedure
Act, that adoption of the regulations will jeopardize or interfere
with the maintenance of fishstocks on a sustained-yield basis.
Whenever it is necessary to restrict the taking of fish to assure
the maintenance of fish”stocks on a sustained-yield basis, or to
assure the continuation of subsistence uses of _such resouyces,
subsistence use shall be the preferred [PRIORITY] use. If further



restriction is necessary, the board shall establish restrictions and
limitations on and priorities for these consumptive uses on the
basis of the following criteria:
(1), customary and direct dependence upon the resource as the
mainstay of one's livelihood,

2) local re,si_denc¥; and
3) availability of alternative resources.

Supsistence fishing authorized under this section is.
subject to reasonable regulation of seasons, catch limits
and ‘methods and means.

|f a_P_artmuIar fish, stock is not a customary and
traditional or significant source of subsisténce for
residents in a rural subsistence area, and, in the board's
judgement, the best use of that stock is not as a
subisistence stock, the board may determine that a
particular stock shall not be taken under subsistence
regulations.

Sec.6 AS 16.05.255(a) is amended to read:

(@) The Board of Game may adopt regulations it considers advisable
in"accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart ?ame reserve areas, refuges and sanctuaries
in"the water or on the land of the state over which it has
jurisdiction, subject to the approval of the legislature;

(2?(_ establishing open and closed seasons and areas for the
taking of game;

(3) establishing the means and methods employed in the
pursuit, capture”and transport of game;

(4) setting.quotas, bag limits, haryest levels, and sex, age,
and size limitations on“the taking of game;

(5) classifying game as game birds, song birds, bi% game
animals, fur bearing animals, predators Or other categories;

(6) methods, means, and harvest levels necessary to control
predation and competition among game in the state;

(7) watershed and habitat improvement, and mana?_ement,
conservation, r%rotectmn, use, disposal, propagation and
stocking of game;

(8? prohibiting the live capture, possession, transport, or
release of native or exotic game or their eggs;



(9) establishing the times and dates during which the issuance
of game licenses, permits and registrations. and the transfer of
permits and ret[;|strat|ons between registration areas and game
management units or subunits is allowed;

(10) regulating sport and subsistence hunts.

Xb(} The Board of Game shall ado t re uIatlons in accordance with the
m|n|strat|ve Procedure Act (A requlating JPR ITTING] the
tak mg game for subsmtence uses un ess the board determines, in
accordance “with the i dministrative Procedure Act, that adoption of
the requlations will jeopardize or interfere with the maintenance of
?ame résources on a_ sustained-yield basis. Whenever it is necessary
0 restrict the Caking of game to assure the maintenance of game,
resources on a sustained-yleld basis, or to assure the contiffuation
of subsistence uses of such resources, subsistence use shall be the
Breferred PRIORITY] use. If further restriction Is necessary, the
oard shall establish restrictions and limitations on, and prlorltles
for these consumptive uses on the basis of the following criteria;

(1). customary and direct dependence upon the resource as the
mainstay of one'slivelihood;

(2) local residency; and
(3) availability of alternative resources.

Subs|stence huntin author|zed under this section is
subject to reasonable regulation of seasons, bag limits and
methods and means.

If a particular species is not a customary and traditional
or significant source of subsistence for residents in a
rural” subsistence area, and, in the board's judgement, the
best use of that species s not as a subsistence species,
the board may determine that a particular sgemes In a
particular area shall not be taken under subsistence
regulations.

Sec 4 **AMEND AS 16.05.251Fgc) 10 REQUIRE_EXHAUSTION COF
ADMINISTRATIVE APPEALS BEFORE' FILING COURT ACTION***
Sec. 16.05.940. DEFINITIONS.

In AS 16.05 - AS 16.40

NEW SECTION taiM it
28)  "personal use |sh|ng means the taklng
attem pt to take by Alas a resi ents for personal or
fam consum t|on and not for sale or barter, finfish,

¥| , or ot er |sher¥ resources with gill_net, dip
se

sh
net, |ne pot fishwheel long line, or othér similar



means defined by the Board of Fisheries,where the board
decides, in its judgement, the abundance of the resource
will support these mare efficient means of taking in
addition to sportfishing.

(29) “"resident of a rural subsistence area” means a
person who for 12 consecutive months has maintained a
permanent place of abode in the same rural supsistence
area and who has continually maintained a voting residence
In the, same rural subsjstente area; however, a member of
the military service whg has been stationed in the same
rural subsistence area for the preceding 12 consecutive
months is a resident of that rural subsistence area for
the purposes of this paraq[aph, and the dependent of a
resident member of the military service, wno has been
living _in the same raral subsistence area for the
preceding year is a resident of that rHraI subsistence
area for’ the purposes of this paragraph, and a person who
Is an alien but who for one )(ear has maintained  a
permanent place of abode in the same rural subsistence
area 15 a resident of that rural subsistence area for the
purposes of this paragraph;

1(22) "subsistenr t fishi_n%" means the takin% of, fishing
or, or possession of fish, shellfish, or other fisherjes
resources for subsistence uses with gill net, seine, fish
Y:v_hehel,_long line, or other means defied by the Board of
isheries;

(23) . "subsistence uses" means the customary and
traditional noncommercial uses [IN ALASKA] of wild,
renewable resources by a resident of a rural subsistence
area of the state for direct personal or family
consumption_as food, shelter, fuel clothm?, tools, or
transportation, for the making andselling of "handicraft
articles out of nonedible b){-product_s of fish and wild]ife
resources taken for personal or famll% consumption, and
for the customary trade, barter, or s annE% for E)e_rsonal
or famHK consymption, FOR THE PURPOSES OF] this
paragraph "family" means all persons related by blood,
marriage, or adoption, and any person living within the
household on a permanent basis:

NEW SECTION

(B) "rural subsistence area" means a community or area of
the state in which the Board of Fish or the Board of Game
determines, "no practical alternative means are available
to replace the food supplies and other items gathered from
fish and wildlife which supply rural residentS dependent

on subsistence resources”. "In making this determination

the boards shall consider the following criteria:



(1) a lack of a cash economy, sources of employment, or
stores within the community,
2)

a customam( and traditional community dependence for
sustenance on the consistent harvest and use, in a cost
efficient manner, of fish or game which_is near, or
reasonably accessible from, the community;

(3) the remoteness of the community, its lack of access by
road, regularly scheduled barge, rallroad or airplane
service:

) the pogulatlon of the community, with communpities in
excess of 500 persons generally not being classified as
part of rural sub3|stence areas;

ADDITIONAL SECTIONS TO CONSIDER:

SUBSTITUTION OF STOCK WHEN SUBSTITUTE RUN IS PRIOR OP
CONCURRENT AND OF EQUAL OR BETTER QUALITY

CHANGE IN LICENSE SECTION TO REQUIRE PURCHASE OF LICENSE
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IN Tim SUPERIOR COURT FOR TilF. STATE OF ALASKA

! THIRD JUDICIAL DISTRICT

INATIVE VILLAGE OF TYOMF.K, ot ill., )
Plaintiffs,
. AL -
IALASKA BOARD OF FISHERIES, ct al., ) A /a
Dcfondants.
Cor
Ky
CIVIL ACTION NO. 3AU-80-3073 -

; FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiffs' motion for a preliminary injunction in the
jabavc-entitled action having come on for hearing on the 22d day
|]of May 1900, all parties having been heard and plaintiffs’ motion
[having been granted, the Court hereby enters the following find-
jings of fact and conclusions of law.

r FINDINGS OF FACT

1. The village of Tyonek is an Athabascan Indian Vil ¢ 1
.of approximately 300 people and 80 households located on the west
:side of Cook Inlet. Tyonek has been inhabited for generations by
.the Tanaina group of Athabascans viho succeeded the Eskimo ooo0-
hilation which originally settled in the area in prehistoric tines.
*TodayT—tho--vi llage ‘stil 1-rctains its-cthnic identity and-has. the
same-characteristies of a'rural Alaska Native connunity‘as' thosc

;of-N.*itivo vi 1lcin#!j in other nreoc of the stcite..

2. Tin* Susilna river king salmon stock enters upper Cook
C“

I"lot «»l w(;t:.~wi>niy..i»Loo;:.0l_kingesalron eto-puss by th*.*-villag
.of-Tyonek. The F.usitna isivr stock enters Cook Inlet the'boy tniu*i';
1 L

- il

.of lay. und begins to pass i.y the village of Tyonek in mid-May"'.]

(li ydee. y
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The Susitna River stock run peaks at the village at the end of
i. May or the beginning of June and is usually completely past the
! village by the tatter™-art™-of June.

3. The mid-'lay to mid-June king salmon fishery is a
J customary and traditional subsistence use by residents of the
i village of T\tonek of the Susitna River king salmon stock in that

\]tliis fishery has been in existence for generations, that the

j- harvest of the king salmon at this time is an essential component
- e

Fof the cultural life of the illage, that the art of cuttin Kigy. -~
4 ultu i Vi g utting IET[K_

i salmon has boon handed down through generations, that the early
j;I.<ing salmon is the first fresh food of the spring, that king sal-
I' non are oiler than other soecics of salmon and therefore better
j! suited for drying and preserving for winter use, that unlike

other specie:; of snlnon king salmon arc not suscouiiblc to damage

—.

; while drying from insects and seabirds, and that drying is usually
L
Hzompleted prior to the start of summer rains.

i 4. The residents of the village of Tyonek fish Cor king

salmon with set nets from the beach in front of their fish

camps immediately south of the village.

I 5. Since 1904, the residents of the village of Tyonek have

!;Ibeen prevented frcm participating in their customary and tradition

IE —
ladontcd by defendants and their predecessors. These regulations

s mid-Say to mid-June king salmon subsistence fishery by regulations

I, were initially adopted due to poor escapement of the Susitna
‘l'_River king salmon stock.
6. In 1977, the defendant Alaska HOARD 01’ t'XSIIHUICS odoplo.’
j a Comprehensive Honayoment I'nlicy for The Upper Cook Inlet Saln.ii-.
+Stocks which staled that slocks meehici move in Conk Inlet to

mi.-k
spawn in.; areas piior to .Him: 19th would be managed ~*.selusiw lyrot

CA,.
... Ir *0m.ittom | uses. Mo million was made in the management col rev

A

3 *
1for manege-rent nf such slocks lor subsistence ur.es/it—?- /-
i<t t-in ., (Av o v od T [ N S

| -
A | S.,- | e
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7. In 1978, the Alaska State Legislature enacted eh 151
j SLA 1973 (A.S. 1G.95.251(b)) which requires that whenever it s
i. ncccssarv to restrict the tailing of the Sus.itna.-p.ivc?”.iiin-"sSltson.
i stock to assure the maintenance of guch stock on a sustained-
i, yield basis or to assure the continuation of subsistence uses
le/—"' ! such king salmon stock, subsistence use of—such-stock* shall be

A\

Z the pri.ority use .over-sport and commorciol uses.

#
% 8. A.S. 1G.05.251(b) /iU-r'requires defendant ALASKA BOARD ;
|- OF FISHERIES to adopt subsistence fishing regulations for Susitna ,
J, River kingsalmon stocks, which implement the priority for subsis-.
j tence wusesreferred to in paragraph 7, unless it determines that i
I_1adoption of such regulations will jeopardise or interfere with !
L hd

il the maintenance of Susitna River king salmon stocks on a sustained-

ij yield basis. il-i
w
9; Prior to the March 1980 meeting?of defendant ALASKA

BOARD Or FISHERIES, said defendant, on behalf of plaintiff ,f
i <t ! Neyrhd,,
jI NATIVE VILLAGE OF TYOMF.K, published -proposed regulation§ pursuant’,
. to the Administrative Procedur;ss Act to open a subsistence Kking
| salmon fishery for the residents of the village of Tyonek, between
j! May 15 and June 15.
g 10. On March 2G, 19S0, defendant ALASKA ItOAKD OF FISHERIES

I; held a public hearing and received testimony on the proposed

; regulations from the Alaska Department of rish and Game, residents’

1 of the village of Tyonek and other members of the public.
I 11. Testimony presented at the uublic hearing indicated
k oy =->/ "

“that the residents of the village of Tyoﬁek blivc- eustomari ly ami

| traditionally harvested king salmon (or subsistence uses bef.-.-eu

j! -May 15 and dune 15.1.i«r> i'l an <*gfv
14. Though evidence wztx, piesentod that restrictions on -
eetaking by all user groups of Lao Susitna River king salnan stock

II_W»ro ncc*T.:;.ii*y, no cvitliT.ee: w.ij pior.cntoil .it
-

th& hc.ir imi iiy Ilio 1
.

e AKisha DciiariPiont of riah ;mrl Oarr.o Lh.it oclcpiitm of the propo”™.oJ
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regulations would jeopardize oc interfere with the nnintcnar.ee

of the Susitna River king salmon stock on a sustained-yield basis

and-the defendant ALASKA BOARD OF FISHERIES made no finding to

that effdbe~ *(. ML -y . p-C-w_ Qw;. r £

sd o7 eUL/ N - (vt ijvo- i

ur 13: The defendant ALASKA EOARD OIFrrFtISHERIES rejected the

plaintiffs1 proposals';" but adopted proposal.s authorizing the
S.-bi. or<fi.v. i-iaA;-.] /.1 |«T .mac.-

harvest of 13,100 Susitna River king salmon ..by sports fishermen.
1-1. As a result of the failure of the defendant ALAS.
BOARD Or FISHERIES to adont proposed regulations opening a king

salmon season for the residents of the village of Tyonek, the

plaintiffs'are threatened with irreparable harm in that plaintiff:

customary and traditional use of the Susitna River king snlr.on

stock will be denied to them. Consequently, residents of the

:village of Tyonek will lose access to a valuable subsistence

resource and the customary and traditional way of life of the
village will be disrupted.

I1S. No other species of salmon available to the residents

lof the village of Tyonek can replace the Susitna Rivcr'king salrr.rv

ktr-vic.i ivroAn-ri /cu, oio m( />

stock™as "a subsistence rcsourcc-or substitute for the role of the

[ Susitna River king salmon stock in the customary and traditional
e way of life of the village.
1G. Defendants w ill be adequately protected if the resident
of the village of Tyonek are permitted to harvest 3,000 king saint
| from the Susitna River king salmo. stock between May 23 and Jype
j, 1S, 19Ko.
17. Plaintiffs have raised serious and substantial questio:
( The failure of defendant ALASKA HOARD Of I SHERIES to adopt She
proposals submilled on behalf of plaintiff NATIVE VILLAGE Of
I; TiO.itk .m.l the adopt,ion of iu-npo*:als authoriting the h.itver.L <d
'e]l.*90 Susitna River Lliig -t.ilnon by sports fisheri-.cn is a violuti

ol A.l.. 1G.9S. 281 (h) in that whenever il is necesttarv to rostritM

ft)
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the taking of Susitna River king salmon to assure the maintenance

—

of t'nat fish stock’ on a sustained-yield basis, or to assure

tlie continuation of subsistence uses of such resource, subsistence

use shall bo the priority use.

co:clusiom3 op faw

1. Unless the preliminary relief requested by olaintiffs

< (]
> is granted plaintiffs v/ill suffer irreparable harm in that plai.n-
*

i’jtiffs customary and traditional use ofthe Susitna River king
)

= e T el

j: nalir.on stock will be denied to them. Consequently, residents of
the village of Tyonek will lose accessto a valuable subsistence
resource and the customary and traditional way of life of the

. village will bo dii_rupted. . !

2. Defendants and the resource will be adequately pro-
tected if the residents of the village are permitted to harvest !

[I| 3,000 king salmon from the Susitna River king salmon stock bctweor.JI

: May 23 and Juno 13, 1900.
i*

3. Plaintiffs have raised serious and substantial questions

jH.n tnat: . j

) a. Whenever it is necessary to restrict the taking

I

. of a fish stock to assure the maintenance of fish stocks on a j
[' sustained-yield basis, or to assure the continuation of subsistcnci
uses of such resources, subsistence use shall be the priority

I use of such stock.

1). The residents of the village of Tyonek have a j
b |
.customary andtraditional use of the Susitna River king salmon

( stock, between May 13 and June 13.
'.| C. Adoption by defendant ALASKA IiOAlil) 01" PInillllillift

of regulations which allow for tin; sport fishing of f.usitn.i Riwr
! kin., salmon without first adopting regulation!: which provide ler
jl tin: eustomary and traditional nr.*; of such stock by the resideril =
; of the vill.rj*: of Tyonek is aviolation of the subsistence

prim ity Set forth in ,\.r. [If,.03. 231 (b) .



- do bond is

required of the plaintiffs prior to

issuance of the preliminary injunction.

DATED this

day of , 19S0.

g~

JUUokl 0; '™tli; S'.li'UAICi'. CQJi\ r

I certify lli-t m gr- of) - 5 A
a rniv of |[M( (!nciimc*it svns sent to:
*I>>>ni'j(s) of Hcenrd, or
o Cllcr:
at .h'J.'I'Ss of rccc:J.

D.0.E E/'Iy

t Con<



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

NATIVE VILLAGE Or

Plaintiffs, \
vVs.
ALASKA BOARD OF FIS'.IE

Defendants.
CIVIL ACTION NO. 3AN-30-3073
agreelent Or settlement

WHEREAS, a civil action lias been brought by the Native
village of Tyonek and several residents 0| the village of Tyonek
in which plaintiffs allege inter alii that the decision of the
Alaska Board of Fisheries rejecting proposed regulations for kin
salmon fishing for subsistence uses in the uooer Cook Inlet
between May 15 and June 15 by residents of “ne village of Tyonek
was a violation of A.S. 1G.05.251(b) and request declaratory and
injunctive relief; and

V.'lIEP.EAS, on May 22, 19S0, this Court granted plaintiffs"’
notion for a preliminary injunction and on May 23, 1930, entered
findings of fact and conclusions of law restraining defendants
frori enforcing regulations which prohibit residents of the villa

v

of Tyonek fron subsistence fi.ohinu for king salmon in the r-.
cr between May 23, and .Tuna 15, 19.10, and requiring

defendant:: to adopt emergency order rcgul.itions lo authori;:e the

residents of the village of Tyonek Lo harvest king salmon -i-a—Ah.-

if-.—-1— ""m--t in tho vicinity 0' Tyonek for subsistence uses

between May 23, 1930 and June 13, 1920, with a lIlimit of 50 kin;

salnon per household not to exceed a total of 3,000 king salnon



and reculatcd to minimize the impact on any one stream.

WHEREAS, the parties in order to avoid the uncertainty of
further litigation, wish to resolve this matter by means of
settlement;

NOV., THEREFORE, the parties, through their attorneys 3nd
subject to the approval and order of this Court, hereby agree as

follows:

state-eiit 0l facts

1. Plaintiff NATIVE VILLAGE OF TVCNEK is a nonprofit corp-
oration organized under the Indian Reorganization Act of 193-5,
25 U.S.C. 461 et sec., to provide for the general health, safety,
and well-being of the Athabascan Indian residents of the village
0? Tyonek, a substantial number of whom customarily and tradi-
tionally harvested king salmon in the vicinity of Tyonek during
,)jay and June for subsistence uses prior to the closure of the
Tyonek king salmon subsistence fishery by Alaska Board of Fish
and Game in 196-1, and would harvest king salmon in the vicinity of
Tyonek for subsistence uses in 1980 but for the fact that
defendant ALASKA BOARD or FISHERIES did not adopt proposed regu-
lations for subsistence king salmon fishing in the vicinity of
Tyonek by residents of the village of Tyonek between May 15 and
June 15.

2. Plaintiffs NELLIE CIl ICKAI.L'GION, FKDORA CONSTANTINE,
PETER CONSTANTINE, and SAVA STEPHAN arc Athabascan Indian resi-
dents of the village of Tyonek who customarily and traditionally
rishod at Tyonek for king salmon for subsistence user, in <"eay and
June prior to the closure of the Tyonek king salmon subsistence
fishery by the A.aska Board of I'ish and Game in 190-t, tr.d who
(with the exccocion of plaintiff PETER CONSTANTINE) would harvest

king salmon in the vicinity of Tyonek in May and Juno for



subsistence uses in 1990 if defendant ALASKA 30AP.D OF FISHERIES
had adopted proposed regulations for subsistence king salmon
fishing in the vicinity of Tyonek by residents of the village of
Tyonek. Health problems would prevent plaintiff PETER CONSTANTINE
from harvesting king salmon in the vicinity of Tyonek for sub-
sistence wuses in 1930, but residents of the village of Tyonek
would share their king salmon subsistence harvest with plaintiff
PETER CONSTANTINE as is the customary and traditional practice of
the residents of the village of Tyonek with respect to the dis -
tribution of subsistence resources to the elders of the village.

3. Defendant ALASKA BOARD OF FISHERIES is established by
A.S. 16.0S.221 for the purposes of the conservation and develop-
ment of the fishery resources of the state. The board is
required by A.S. 16.05.231(b) to adopt regulations permitting the
taking of king salmon in the vicinity of Tyonek for subsistence
uses.

4. Defendant RONALD 0. SKOOG is the Commissioner of the
Alaska'Department of Fish and Game and is required by A.S. 16.05
.020 to manage the fish resources of the state in the interest of
the economy and general well-being of the state. These fish
resources include king salmon in the vicinity of Tyonek.

Defendant RONALD O. SKOOG is the os officio secretary of defendant
ALASKA BOARD OF FISHERIES and has authority pursuant to A.S. 16.05
.0GO to open and close seasons and periods on fish.

5. Defendant WILLIAM R. NIX isthe Commissioner and prin—
cipal executive officer of the Alaska Department of Public Safety.
Pursuant to A.S. 44.41.020 the Alaska Department of Public Saietv
is charged with responsihilit”" for the administrative functions
relative to the protection of life and property inciudin.i enrorco-

nent cf fishing regulations adopted by defendant AI.AANA UOAFD OI’

FISHERIES.



6. Tyonek, a community on the west side of Cook Inlet, s
an Athabascan Indian village of approximately 350 people, over
955 of whom are Athabascan Indians. Tyonek has been inhabited
for generations by the Tanaina group of Athabascans who succeeded

the Eskimo population which originally settled the area in pre-

historic times. The present residents of the village are the
descendants of the Tanaina group. Today, the village still retain
its ethnic Athabascan identity, is a rural Alaska Native village

and ha, not abandoned its castcmary and traditional use of Kking
salmon.

7. For the purposes of this Agreement o: Settlement, "fish"
means the Susitna River king salmon which enter Cook Inlet waters
the beginning of May and begin to pass by the village of Tyonek in
mid-May and spawn primarily in streams located in the Susitna
River drainage.

S. Susitna River king salmon peak at the village at the end
of May or in early June and arc usually completely past the
village by the end of June.

9. The mid-May to mid-June king salmon fishery is a cu
tomary and traditional subsistence use by residents domiciled in
the village of Tyonek of the Susitna River king salmon in that
this fishery har been in existence for generations, that the
harvest of the king salmon at this time is a customary and trad-
itional component of the cultural life of the village, that the
art of cutting large king salmon lias been handed down Ilhrounh
generations, that the early king salmon are the first sign ifieanl.
subsistence fresh salmon of the .spring, that Susitna River Kkinj
salnon arc oilier than other species of salmon found in Cook Inivi
in the vicinity of Tyonek and therefore better suited tor drying

and preserving for winter use and less susceptible to djmane while



drying from insects and seabirds, and that drying takes approxi-
mately three weeks and is usually completed by the end of June.

10. The residents of the village of Tyonek harvest king
salmon with set nets from the beach in front of their fish camps
immediately south of the village.

11. Since 196*1, the residents of the village of Tyonek have
been prevented from participating in their customary and tradi-
tional mid-May to mid-June king salmon subsistence fishery by
regulations adopted by defendants and their predecessors. These
regulations were initially adopted due to poor escapement of the
Susitna River king salmon.

12. Prior to the December 1979 and March 19S0 meetings of
defendant ALASKA BOARD OF FISHERIES, said defendant, on request
of plaintiff NATIVE VILLAGE OF TYONEK, published summaries of
regulations proposed by said plaintiffs pursuant to the Admini-
strative Procedure Act to open a subsistence king salmon fishery
for the residents of the village of Tyonek, between May 15 and
June 15.

13. On M rch 26, 1930, defendant ALASKA EO.ARD OF FISHERIES
held a public hearing and received testimony on the proposed
regulations from the Alaska Department of Fish and Game, resident:
of the village of Tyonek and other members of the public. Public
testimony was also received at the December 19, 1979 meeting of
defendant ALASKA BOARD Or FISHERIES.

14. Testimony presented at the public hearings indicated
that the residents of the village of Tyonek customarily and
tradiLionelly harvested king salmon for subsistence uses between
May 15 an=>! June 15 prior to the closure in [I'"M*.

15. Though evidence war. presented to defendant ALASKA HOARD
OF FISHERIES that restrictions on taking by all user groups or'

Susitnj River king salmon in Cook Inlet were necessary, no
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evidence was presented stating that adoption of the proposed sub-

sistence regulations would jeopardize or interfere with the

naintenar.ee of Susitna River king salnon on a sustained-yield basi;

and the defendant ALASKA BOARD OF FISHERIES made no finding at the
March meeting.to that effect.

16. The defendant ALASKA BOARD OF FISHERIES rejected the
plaintiffs' proposals for subsistence fishing in Cook Inlet but

adopted proposals which resulted in authorizing the sport harvest

_of up to 13,100 Susitna River king salmon pursuant to 5 AAC 60
1

—

e N e — ]

-

.030(a) .
17. A failure of the defendant ALASKA BOARD Or FISHERIES to

adopt regulations opening a king salmon season for the residents

of the village of Tyonek, between ".ay 15 and June 15 of each year,

threaten plaintiffs with irreparable harm in that plaintiffs'

customary and traditional use of Susitna River king salmon from

'
1

f

Mav 15 to June 15 w ill be unnecessarily denied to thorn. Access to'

a significant customary and traditional subsistence resource in

accordance with A.S. 16.05.251(b) will bo lost and the customary

and traditional cultural life of the village will be disrupted.
18. No other species of salmon available to the residents

of the village of Tyonek can fully replace Susitna River king
salno'i harvested between May 15 and June 15 as a subsistence
resource or substitute for the role of Susitna [liver king salmon

in the customary and traditional cultural life of the village.

CONSENT DECREE

1. Under A.S. 16.05.9-10(6) and (26), subsistence user. «=

fish are the customary and traditional uses in Alaska of ouch fir.h

for direct personal or family consumption as Cord, shelter, fuel,
clothing, tools, or transportation, for the making and selling of

handicraft article:; out of non-edible by-products of such fir.h

- =

(



evidence was presented stating that adoption of the proposed sub-
sistence regulations would jeopardize or interfere with the
maintenance of Susitna River king salmon on a sustained-yield basi
and the defendant ALASKA BOARD OF FISHERIES made no finding at the
March meetir.g~to that effect.

16. The defendant ALASKA BOARD OF FISHERIES rejected the
plaintiffs' proposals for subsistence fishing in Cook Inlet but
adopted proposals which resulted in authorizing the sport harvest
of up to 13,100 Susitna River king salmon pursuant to S AAC 60
.030(a).

17. A failure of the defendant ALASKA BOARD OF FISKEF.IES to
adopt regulations opening a king salmon season for the residents
of the village of Tyonek, between May 15 and June 15 of each year,1
threaten plaintiffs with irreparable harm in that, plaintiffs' !
customary and traditional use of Susitna P.ivcr king salmon from

May 15 to June 15 will be unnecessarily denied to then. Access to

a significant customary and traditional subsistence resource in

accordance with A.S. 16.05.751(b) will bo lost and the customary
and traditional cultural life of the village will be disrupted.
18. No other species of salmon available to the residents

of the village of Tyonek can fully replace Susitna River king
salmon harvested between May 15 and June 15 as a subsistence

resource or substitute for the role of Susitna River king salmon

in the customary and traditional cultural life of the village.

i Under & Ce lo (e i " ;
*n ft ry ~ri zead.tto.;,; ..,.8 ; ;;(sy-K Cca .
:sr .lirvst -w jor.ii or «:ii-.-.a-j*- aB shcWer. luol.

clothing, tools, or transportation, for tto .-&in-; .ird selling 0J

handicraft articles out of ncn-edible by-products of such fish



taken for personal or family consumption, and for the customary
trade, barter or sharing for personal or family consumption.

2. The residents of the village of Tyonek have a customary
and traditional subsistence use of Susitna River king salmon
| between May 15 and June 15 for all of the reasons set forth in

J, paragraph 9 of the Statement of Agreed Facts. The role of the

j:harvest of Susitna River king salmon in the cultural life of
i_Tvonek and the handing down of information about the harvest, 1
I preparation, and use of such fish fromgeneration to generation ]
.are significant factors in determining whether use of such fish

lfor personal or family consumption is a "customary and traditional”
i_ subsistence use of such fish. |
L

3. Defendant ALASKA DOARD OF FISIiERIF.S is rccuired to adont’

izregulations which authorise the subsistence fishing of Susitna
River king salmon by residents of the village of Tyonek in the
upper Cook Inlet in the vicinity of the village of Tyonek between
May 15 and June 15 each year, unless such defendant determines, in

r-accordance with the Administrative Procedure Act, that any subsis-

i* tence fishing for Susitna River king salmon by the residents of

o |

Iithe village ofTyonek will jeopardizeor interfere with the |

I maintenance of such fish on a sustained—y'ield basis.

1 4. The parties agree and the Court approves, for the pur- 1

il'-poser, of achieving an agreement to this litigation, that whenever

F;defendantALASKADCARD OF FISHERIES makes a finding that any sub- '’

;I siotcnco fishing for Susitna River king salmon by residents of 1lho

I village of Tyonek will jeopardize or interfere with the niainL'.-n.uirv

j of such fish on a sustained-yield basis, such finding shall be

j made on the record and shall detail the biological informatinn
which forms the basis of such finding. The finding tincluding -
tin: biological information) shall be reduced to writing.

5. Regulations setting bag limits, gear typos, and open



fishing periods for the subsistence fishing of Susitna River king
salmon by residents of the village of Tyonek shall cause the
least adverse impact upon such residents, and shall be consistent,
insofar as oracticable, with sound fishery conservation practices,
such as minimizing the impact on the return of such fish to any
one stream.

6. Whenever it is necessary to restrict the taking of
Susitna River king salmon to assure the maintenance of such fish
on a sustained-yield basis, or to assure the continuation of sub-
sistence wuses of such fish, customary and traditional subsistence
use by the residents of the village of Tyonek shall be the
priority use under A.S. 16.05.251(b). The defendant ALASKA BOARD
OF FISHERIES shall not adopt regulations which allow for the
commercial (between May 15 and June 15) and sport fishing of
Susitna River king salmon, without first adopting regulations
which provide for this subsistence priority over such commercial

and sport use unless the Board has made a finding, as required by

. A.S. 16.05.251 (b), that any e.ubsistence fishing for Susitna P.iver

king salmon by the residents of the village of Tyonek will jeo-
pardize or interfere witli the maintenance of such fish on a
sustained-yield basis.

7. Defendants ALASKA BOARD OF FISHERIES, RONALD 0. SHOOK,

L J

and WILLIAM R. NIX and their successors in office are hereby
permanently restrained Cron enforcing regulations which prohibit
residents of the village of Tyonek from subsistence Cishin.: for
Susitna River king salmon in the upper Cook Inlet in the vicinity
of the village of Tyonek between M.iv 15 and June 15 of ouch year
without defendant ALASKA I''0AKD op nsilKR.n::: first finding, in
accordance with the Administrative Rroceduro Act, that such sub-

sistence fishing will jeopardLze or interfere with the inaintcn.ir.ee

of such fish on a sustained-yield basis.

% bt 0

J



3. Counts I, Il and IV of plaintiffs' complaint are dis
missed with prejudice.
9. This Court shall retain jurisdiction over this civil

J action until July 1, 1931.

DATED: DATED:

Lam Lpenglor Norman A. Cohen

DATED: DATED:

John Gicsoory Donald C. flit.cr.ail

Attorneys for Defendant: Attorneys for Plaintiffs
ORDER

The above Agreement of Settlement and Consent Decree are

aooroved.

! DATED:
Victor Carlson
Superior Court Judge



I A.

efAS fcv

COOK 1MILET MANAGEMENT AREA SUIISISTE/."CE

FISHERY REPORT " 1972

General Information

Descriotion of Area: The Cook Inlet area includes

all waters of Alaska in Cook Inlet and Resurrection

Gay north of Cape Douglas and west of Cace Fairfield,
including the Barren Islands. (Figure 1)

Species Utilized: All five species of pacific sal—

mon are utilized in the Cook Inlet area. Since 1952

cohos have made up 65 percent of the subsistence catch,

reds 20 percent, pinks 8f;, churns 52,7a.nd kinos 0.2 )

percent. (Table 1) King crab, tanner crab, dungeness

crab, shrimp, smelt, herring, bottom fish, and clams

are also utilized for subsistence purposes. However,

few records are available on degree of utilization.

In actuality it is hard to define what constitutes

"sport fishing" and what constitutes "subsistence
fishing” for the above listed spc-cies.

Economic Conditions: No figures are available on the
i.erage income of those applying for subsistence pef"-

1n the Cook Inlet area. It is the personal opin-

<f the area management biologist that less than five

M- —TKfr, T*r< jwtiyj W
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YEAR
1962

1963
1964
1965
1966
1967
1963
1969
1970
1971

NO.
PERMITS
192

229
191
190
330
375
356
447
449
168

TOTALS 2,957
'ERCCIT 100.0

13
13

3
28
29
42
54
52
42
35

316

10.7

TABILE 1

coorc tnlf.t suns JSTENCE CATCH CFL SALMON, 1962-1971

DID_NOT
REPLY  KTNCS

45
29

10

3
2

101
0.2

REDS
110

859
393
484
1656
863
1009
1518
1218
23

8,793
20.2

QMO CHUM
3574 391
2510 424
2463 207
2109 235
3533 356
3105 213
4201 236
2011 9%
2371 152
1697 !
28,574 2,365
65.7 5.4

PINK  TOTAL
411 5197
447 4269
368 3431

49 2921
593« 6151
13 4258
1170 6626
65 3691
438 5152
44 1773
3,672 43,505
S.4 1000
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or ten percent of the subsistence fishing in the
area 1is curried out by persons in such financial
positions that they actually have a legitimate m.-ed
of the resource harvested .in order to subsist. [lhe
type of subsistence fishing found in the Cook Inlet
area could more appropriately be classified as
recreational or supplemental fishing. Many people
regard it as a form of sport fishing in which they
not only derive recreational benefits but at the
same time supplement their food stocks. Some

people in the Cook Inlet area, nutives and whites
alike, because of either need or personal preference,
are trying to maintain a "live-off-t.he land” life
style. To these few, "subsistence"” fishing may fail
into a need category and may play an important part

in their means of existing.

History of Fishery

1.

Methods of Fishing: A variety of subsistence fishing
methods are used in the Cook Inlet area, as it is a
multi-species utilization area,

a." Salmon: Set nets, seines and drift nets are
.currently usc-d with set nets accounting for about
,95 percent of the effort. Since statehood, all

subsistence salr..on fishing has been 1in conformance



witl. co::-::srcial regulations end, therefore,
areas open and methods used have been identi—
cal to those in commercial fisting. Prior

K0l place in safnon spaunipgstreans with gear
ranging from hook and line to gill nets. Snagging
was one of the more popular methods.

Shellfish: King crab, tanner crab, dungeness crab
and shrimp are taken with various forms of pots.
Most fishing lakes Diace at or near the small boat
harbors of Homer and Sc-ward. Clams for subsistence
are taken by use of a clam shovel. The methods
currently used for taking shellfish species for
subsistence purposes do r.ot differ appreciably

from those used prior to statehood.

Smelt: Both bill net:and dip nets have been used
in the Cock Inlet areafor taking smelt, however,

in 1972 dip nets became illegal gear for taking
smelt in the waters of theKenai Peninsula. A
limited amount of hoodand lino snagging for smelt

also exists.



d. Freshwater species: Tiie gear most ooir....only
utilized for freshwater species 1is small
mesh gill nets and seines. In the past, fish-
wheels and dip nets itave also been used in fresh—
water.

2. Catciies and Fishino, Effor t

a. Salmon: Salmon fishing is the only subsistence
fishing fur which reliable catch and effort data
exists and this data covers from 1952 to 1971 cnly.
During these years, a total of 2,957 subsistence
permits were issued and all but 3:5 were returned.
The total reported salmon catch from 1962 to 1971
is as follows: 101 kings, S.793 reds, ajzm%m5074 echos,

mmmmr%w
2,355 CﬂH@S’mmﬁPY%iﬂﬁﬁks’ for a total OEw#?ﬂ%QE salm
L The number of permits issued and the total catch
by species appears in Table 1 and is depicted 1in
graphic form in Figure 2.
b. Smelt: Catch data on smelt is only available
for the past two seasons. In 1971, there were
1,38/ smelt reported taken and in 1972, the re-
e ported catch was 8,542. Most effort lias taken

place along the western shoreline of tin) I%enai

Peninsula and around Turnayin Arm.
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The number of permits issued by year since 1969

appear below:

Year Salt Water Kenai River Total
1969 150 194 344
1970 157 393 550
1971 92 * 92
1972 160 160

*Smelt permits not required for Kenai River.

c. Shellfish: No permits are required for taking
shellfish and, therefore, no records are avail a-
ble on effort or catch. Most effort occurs in
Kachemak and Resurrection Gays.

d. Freshwater species: Relatively tew permits have
been requested for liking freshwater siecies and
most of these have been for Lake Louise and Tyone
Lakes. Wliitefish comprise about 90 percent of the
catch.

Manaoement Regulations: The following is 1 history of

subsistence regulations 1in Cook Inlet :rom 1943 to

1972.

1042 tnrougn 1QoQ

No mention made in Cook Inlet section of commercial

fisheries regulations.



First mention in commercial regulations.
Required notification of intention to take salmon
for personal use, with statement of type of gear
to be used, area, time, number of fishfto be taken
and intended disposition of fish take..

rish, Ship, and Campbell and Cottonwood
Creeks closed to subsistence fishing.

1952

Lo intent to take notification required. More
streams closed, 1including all tributaries to Knik
Arm, Willow Creek (tributary to Susitna), Campbell
Creek, and all streams and 1lanes of Kenai Peninsula
that arc* tributary to Cook Inlet: Provided this
snall not apply to fishing with rod, hook and line
ESffTRAad uoe-

(Apparently this was the first time many Cock
Inlet streams were closed to use of nets for personal

use of fish.)

- 1953
Above regulations same, plus added stipulation
ethat no personal use fishing allowed within SCO feet
of weirs and ladders. Snagging was prohibited for

.the first time.
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Iso, personal use fishing prohibited ittiin
500 yards of all other streams or lakes except with
hand rod, hook and line. Bay limit two (2) per day
per person.

And subject to laws regulating commercial fish—
ing 43 hours tefore and continuing 43 hours after
each fishing period. Except for fall season and/or
place greater than 25 miles from waters opc-n to
commercial fishing.

And in Knik Ann where 15 fathom set nets, 100
yards apart, shall be operated prior to August 6,
only during hours open to commercial fishing 1in th
NOEEPErntglsErict.

1954

Same as 1953 with additional sections that.
Commercial gear may be used for personal fishing
during any fall season.

Fishing allowed in Turnagain Arm east of a line
between Hope and Indian, and.

Fishing allowed more than 5 miles upstre;m
from tidewater on all streams and lakes of Cc.-k
Inlet drainage 5outh and West of the Susitna liver

or South of town of Homer.

-1C-



General regulations and.

Cook Inlet regulations same as 1954.

1955

Same as 1955 with aciJed restrictions.

Closed Kenai £ Russian Rivers within 3G0 yards
of their confluence (this to 1Sportsmenl).

Rod and 1line. . . limited take to two (2)

salmon over 16 inches, per person per day.

1557

General regulations sain® as 1556 .

Cook 1Inlet about same except for [limit on take
by rod and line fishermen (*. .not to exceed 10
inches®. . per person per day ty r.ook and line, and

not more than two (2) may excead 16 inches").

1958

General same as 1957 plus.

A series of regulations dc/ised to try to curb
snagging. . including Ulimiting .1Z€ hooks and mak —

ing it illegal to use weights with multiple hooks.
Cook Inlet same as 1957.
1959

General same as 1958.



Cook Inlet--added restrictions that. . .per—
sonal use fishing be allowed 1in the main stem of
the Susitna River above the town of Alexander.
with nets less than 30 feet and more than 100
yards from any other set net and from tributary
streams-- and 1identified with name and address of
owner.

And personal use fishing must be done 1in "ccn-
icrmance with commercial regulations (This closed
Knik Arm and Turnagain Arm).

Many Kenai Peninsula streams closed above
tfi-rfccrs placed from 3 to 5 miles up from mouth
( “r.chor, Deep Creek, Stariski and many others).

Added closure of Cooper Creek, Little Willow
Creek and Montana Creek. . And. . allowed 30 yards
of set nets for use in Knik Arm after August 9,
also Fish Creek closed July 21 (snaggers harrassing
red run).
1HO

General same as 1959.

wi Jh nets 90 feet
or less and more than 500 yards from terminus of any
sa lron stream. . and conform to commercial open per—
iods in northern district. . and 1identified with name

and address of owner.



1961

2 F —

General same as 1960.

Cook 1Inlet added open fishing season on clams,

t
I crabs, and bottomfish. . all in conformance with
- ] ]
commercial regulations.
<

Salmon for subsistence was broken 1into riis-
; tricts. . . apparently tin"s did away with fishing
in main stem of Susitna River above Alexancer (see

subsistence regulations for northern district 1961).

oo

1962
\ General regulations added restrictions--person-
al use fishing must be done b> permit only, 1issued
\ by commissioner. . . limited subsistence catch to
L individual regional regulations.
i tdok Inlet- same as 1961.
i
é 1565
[ - General vreoulations--new »%*julation- fish oilier
% - . than salmon may be taken at any time 1in any area
i of state by any method except Ty use of explosives
) . e or chemicals, except as hereinafter provided or as
C, . provided in the Sport Fishing Regulations of the
| Department.
[ - Cook Inlet--same as 1962.
& e .- " -13-
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General same as 1963.

Cook Inlet--new regula tion--r.iust have permit
for salmon and all catches by species, location
and date of catch must be reported. Freshwater
species except for trout, grayling, and char may
be taker; for subsistence purposes via permit and
these permits be 1issued by commissioner or Ins-
representative when deemed warranted.

Also not more than 50 salmon be taken per
permit and subsistence fishing is prohibited in
any area closed to commercial fishing except for
parts of Knik Arm.

And all districts with exception of OQOuter
district, must have name and address of owner on
fishing gear. The Outer district regulations were
amended to conform with commercial regulations.

Another Cook Inlet regulation was amended--
sports fishing licenses required for clams and/or
bottom fish and crab pot floats will contain the
name of owner, ilo sex or size limitations on crab.
1965 throuoh 1969

Outside of minor amendments and a few changes
in regulations in the different fishing districts,
personal wuse fishing regulations are about the same

for that period from 1965 to 1969.
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1969

Cook Inlet--new regulations--

Restrictions:

(a) Subsistence fishermen taking herring
and smelt 1in the Kenai River must do physically
present at all times said net 1is being fished.

(b) A sports fishing license 1is required
when bottom fish are taken with fishing rod and
line.

(c) A sports fishing license is required
for the digging of razor clams.

Size Limits: There are no size or sex limi—
tations on crab.
1970

Cook 1Inlet--new regulations--

Salmon - The subsistence fishery on the Worth-
westof Knik Am was deleted.

Smelt - In the Kenai River the lengthof gill
nets may not exceed 20 feet 1in length.

Smelt may be taken 1in that portion of the Kenai
River fronm its mouth upstream to the Soldotna bridge

from April 1 through May 31.

1™ 1i/rtfy 2 uff ~



Cook Inlet--new regjlations--Smelt - Dip nets
ray not be used for taking smelt in the waters of

the Kenai Peninsula.

Problem Areas

e\ g N
) ]- Werth™@mst Shore Knik frri: This area 1is no longer
a problem as it was closed to subsistence fishing
Mo in 1971. The number of permits issued for this
AT My
= fXigte = area had increased during the mid-101s to a level
jcf_290 during _the last two years of the fishery.,
w
Palu v (1969 and 19/0) The reported catch during this
per®cd averaged 3,300 salmon (Table 2). The main
. em/e o> -
'J**;/E‘i"(f‘ﬂx* justification for closing this area was the declin-—
r L

VV.V" . &>m7 mm ing red salrgit escapements into Fish Creek which

L
‘F!Py reached a low of 6,233 1in 1969.

- & *&- -

2. . = 2. Mud Bay: The problem here appears to be over,

.i_f,&'rh)%:- “utilization of available fishing space rather

m- | than overeutilization of the resource. Commercial
fishing, sports fishing, and subsistence fishing

*x WV

* all take place 1in this rather confined area of

Kachemak Bay along the Northeast side of the Homer
-pit. Peak utilization occurs in inid to late August
when approximately 10 seine fishermen, 50 subsistence

oVi- fishermen and several hundred sports fishermen fish

RS WA At

MaKi . m

-16-



COOK INLET SUBSISTENCE SALMON FISHERY

Permits Issued and Total Salmon Catch By District, 1967 - 1972
@s ] NORTH and
. northern-" SOUTH CENTRAL SOUTHERN EASTERN

To tal Total To tal To tal
YEAR Permits Catch Permits Catch Pcrmits Ca tch Permits Ca tch
1957 218 2,947 13 119 z 51 94 2 91 262
1963 276 5,395 30 303 79 953
1969 290 1,563 40 400 85 1,067 32 929
1970 290 . 3,448 45 206 78 1,386 36 181
1971 9 10 28 138 112 1,618 19 7
1972 9 2/ 5 1/ 151 y 5 2/

1/ Northern district represents Northwest shore at Knik Arm

n/
- Catch data not available for 1972.
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this area. The main species being sought are sil-
about 1,000 since 1967. The commercial catch in
the Southern district has averaged 2,800 silvers
since 1967 and an estimated 50 percent of these
have been tanen from Mud Bay proper. Sports har—
vest figures are not available, however,"the aver—
age catcli sine 1967 would probably not exceed 500
fish. Commercial and subsistence harvest figures
indicate no decline in abundance of silver stocks
in Mud Bay. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local
stocks bound for upper Kachemak Bay and escapement
indices in this area have been consistent in recent

years.

Although there is no biological justification for
closing Mud Bay, the time has perhaps cone for
closing a portion of Mud Bay to commercial and sub-

sistence fishing because of user-group conflicts.

For the last several years proposals have been sub-
mitted to the Board of Fish and Came ..sking for either
complete or partial closures of Mud Bay. The commor-
cial fish staff has always opposed these closures

on the basis that no biological justification exists.

-18-



Because of the increasing sports fish utilization
there will be a public proposal submitted to the
Board of Fish and Game at the .November ir.Bting by

a Homer commercial fisherman which will ask for

a partial closure of the Mud Bay area. The comm—
ercial staff intends to support® this proposal.
Shellfish: Another potential problem is the crab
and shrimp pot fisheries which have developed tre—
mendously in the last few years. A considerable
volume of gear is being fished in the immediate
vicinity of tiie liomer small boat harbor and again,
rather than over-utilization of the resource, the
main problem 1is over-utilization of 3rea. Gear is
so concentrated in this one area that navigation has
been hindered. A regulation may be necessary in the
near future to close a section of the b”y in the

ate. vicinity of the small boat harbor entrance.

Recommendations:

It is the personal opinion of the area biologist that a

need exists for subsistence fishing in Cocl Inlet and that

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti—

mate need to subsistence fish should not bo denied this right

just because the fishery has become recreationally oriented.

-19-
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Perhaps a fee could be placed on a subsistence per nit

or license. This might tend to eliminate some of those
who are participating more for recreation than need

and yet keep the regulation constitutional. For those
who could show need, through an application for a

waiver on the license fee, a special free permit would

be granted. A maximum income level would be established
similar to that used in the Food Stamp Prcgram and those
falling below the established level would be eligible for
the free permit. Tiiese measures would probably reduce
subsistence fishing by 75 percent in the Cook Inlet area
and subsistence fishing would again conform Vith tie true

meaning of subsistence.

-20-
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CCOR .INLET SUBSISTENCE. SALMON FISHERY, 1972
Salmon may be taken for subsistence purposes under authority of a permit which nny
be obtained from the local representative of the department.
Each subsistence fisherman taking salmon shall keep accurate records of the catch
involved, by species, location caught, date of catch, and other such information as
the department may require

Salmon may be taken for subsistence purposes only by residents.

Idontiflention of fishing gear shall consist of the name end address of the owner
end the number or his subsistence permit.

Rot more than 50 salmon nay be taken under the authority of a subsist nice permit.
Only one salmon subsistence permit w illbeissued to each person duri.ig a year,
A set gill net shall not be longer than 35 fathoms in length and 45 m.sites in depth.

The operation of each set gill net shall be performed or assisted by tho fiohormen
in whose name it is registered.

lla part of a set gill net may be placed oroperated within COO feet of any part of
another set gill net.

PISHING SEASONS:

NORTHERN DISTRICT: from 6-00 a.n. July ?1 until C:00 a.m. September 2.0 during open
commercial firhing periods in confonr.aree with all commercial
regulations.

m m 6 SOUTH CENTRAL DISTRICTS: from t 00 a.m. August 18 during open commercial
fishing periods in conformance with all commercial regulations.

SOUTHERN DISTRICT: from ? 00 a.m. August 1C during open commercial fishing pcrioda
in conformance r:itH all commercial regulations ERCEFT that set
g ill nets may be used in any beach area open to commercial
saii.on fishing.

CUTER DISTRICT; in conformance with commercial regulations.

EASTERN DISTRICT: from June 1 through June “0 dur'cg open cccar.arctal fishing periods

in conformance with all commercial regulations E'CEEf that sot
gill nets m\y be used in any beach area open to commarcinl
salmon fishing.



NOTICE: This cpird.cn is subject to fcrral! correction before
publication in the Pacific Recortar. Readers are rectaatod

to bring typographical or ether formal errors

to the

attention of the Cleric of the Appellate Ccurt3> 303 X Street,

Anchcracs, Alaska 99501, in order that corrections
mace prior to permanent publication.
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Appeal from the Superior Court of the State

of Alaska, Third Judicial District,
Anchorage, Victor D. Carlson, Judge, and
Third Judicial District, Homer, Paul 3.

Jones, Judge,

Appearances: Martin Friedman, Homer, Arthur
Robinson, Soldotna, for
Appellant3/Cross-Appellees. Larri Irene

Spencler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for
Appellees/Appellants, Donald C. Mitchell,
Anchorage, for Intervener/Amicus Curiae.

Before: Rabinowits, Chief Justice, 3urka,
Matthews, Ccmptcn and Moore, Justices.

MCOR2, Justice.

Thi3 case arises as a consolidated appeal of two
cases. It concerns the validity cf a Hoard of Fisheries”
(hereafter board).hgggulation ’des{d:;d 0 identify eligibil—
ity for subsistence fishing in the Cook Inlet region.

Appellants (hereafter Madison and Gjosund) are two
groups pf @[@skanA residents who [live along the Xenai
coastline and near Homer. For many years, they have fished
with set nets for salmon for their personal and family use.
Nonetheless, the board denied subsistence permits to Madison
and Gjc3und because their use of salmon did not meet the
board’s regulatory definition of subsistence. Both Madi3on
and Gjosund challenged the regulation as exceeding the scope

of the state®"s subsistence law. in both cases, the trial

courts upheld the regulation as consistent with the



Assln v. Stare, 628 ?.2d 397 (Alaska 1931) . Although the
policy did not specifically refer to subsistence uses of
salmon in Cook Inlet, it had a substantial inpact on
subsistence fishing. Commercial Tfishermen, accustomed to
taking subsistence salmon from their commercial catch,
instead obtained subsistence salmon fishing permits in order
to fi3h for their personal and family use after the commer—
cial season wa3 over.

Before 1978, subsistence fishing was defined in AS
16.05.940(17) as fishing for "personal use and net for sale
or barter."- In 1978, ths Alaska State Legislature enacted
ch. 151 SLA 1973 (hereafter the 1973 subsistence law). Sub—
sistence fishing was redefined as fishing for "subsistence

uses."** Subsistence uses were defined as '"customary and

2. Section 4, ch. 131 SLA 1960:

"subsistence fishingl: the taking, Ffishing
far or possession of fish, shellfish, or
other fishery resources fcr personal use and
not for sale or barter, with gill net, seine,
%r~ fish wheel, long line, or other means as

defined by the 3 0 a r d ) ???
3. AS 16.05.940(22), (formerly AS 16.05.940(17)),
state3:
""subsistence fishing" means the taking,
fishing for, or possession of fish,

shellfish, or other Tfisheries resources for
subsistence uses with gill net, seine, fish
wheel, 1long line, or other means defined by

(Footnote Continued)



priority over sport and commercial uses if the beard finds
it necessary to restrict the taking of fish to assure the
maintenance of fish stocks or to assure the continuation of
subsistence uses. If further restrictions are necessary
after giving priority to ail subsistence uses, the
legislature established specific criteria to restrict
subsistence uses based on the subsistence user®"s customary
and direct dependence on the resource, local residency and

availability of alternative resources. Id. As a result,

(Footnote Continued)

determines, in accordance with the
Administrative < rccedure Act, that
adoption of the regulations will
jeopardise or interfere with the
maintenance of fish stocks on a
sustained-yield basis. whenever it 1is

necessary to restrict the taking of fish
to assure the maintenance of fish 3tccka
on a su3tained-yield basis, or to assure
the continuation of subsistence use3 of
such resources, subsistence use shall be

the priority use. if further
restriction is necessary, the board
shall establish restrictions and

limitations on and priorities for these
consumptive uses on the basis of the
following criteria:

(1) customary and direct
dependence upon the r¥source as the
.mainstay of one"3 livelih. od;
(@) local residency; "nd

(©)] availability of alternative
resources.



legislators mandated ir. AS 15.03.251(b) that the beard
regulate for the protection of subsistence uses as the
priority use of fish and game.

The passage of the 1973 subsistence law, combined
with adoption of the board"s 1977 management policy,
heightened public awareness of the state"s usiste.nce

fishing provisions. This public interest resulted in a

(Footnote Continued)

©)] entering 1into cooperative agreements
with educational institutions and state,
federal, or other agencies to promote Tfish

research, management, education and
information and to train persons for fish
management?

(10) prohibiting and regulating the live
capture, possession, transport, or release
of native cr exotic fish or their eggs?

(11) establishing seasons, areas, quotas and
methods of harvest for aquatic plant3;

(12) establishing the times and dates during
which the issuance of fishing licenses,
permits and registrations and the transfer
of permits and registrationa between
registration areas is allowed; however, thi3
paragraph dees not apply to permits 1issued
or transferred under AS 1is.42.°



beard dec idad to ‘"adept: a set of criteria drawn frc

(Footnote Continued)

and procedures associated with the
utilisation of fish in the Cock Inlet Area
can be used to identify subsistence uses.
Based on testimony to the board, the
following <characteristics are these that
should be evaluated in the identification of
subsistence fisheries:

(1) a long-term, stable, reliable

pattern of wuse and dependency, excluding
interruption generated by cut3ide
circumstances, e. g¢g., regulatory action or

fluctuations in resource abundance;

(2) a use pattern established by
an identified community, subccmmunity or
group having preponderant concentrations of
persons showing past use;

(3) a use pattern associated with
specific stocks and seasor.3;

(4) a use pattern based on the
mostefficient andproductive gear and
economical use of tine, energy and money;

() a use pattern occurring in
reasonable geographic proximity to the
primary residence of the community, group or
individual;

(6) a use pattern occurring 1in
locations with easiest and "c.-st direct
access to the resources;

() a use pattern which 1induces
a history of traditional modes of handling,
preparing and storing the product without
precluding recent technological advances;

(8 a use pattern which includes
the interger.erational transmission of
activities and skills;

(Fcotn-"te Continued)



traditional wuses™ eligible for the subsistence priority.
When the board applied the ter. criteria, it determined that
no group or community in the Cock Inlet region ether than
Tyonek, English Bay and Port Graham satisfied all ten of the
criteriaThe board limited the 1981 subsistence catch to
these three communities. As a result, the board eliminated
from the protection of the state"s subsistence statute the
majority of Cook Inlet fishermen who formerly fished under
subsistence regulations.

Madison and Gjosund challenged the validity of the
beard®"s subsistence criteria (new 5 AAC 01.597) on several
grounds. They claimed that: (1) the criteria were inconsis—
tent with the statutory language and legislative intant of
the 1973 subsistence law: (2) the board failed to comply
with the Administrative Procedure Act in adopting the
criteria; and (@A) their ecual protection and due process
rights were violated by the board"s action." Both courts
issued preliminary injunctions compelling the board .to
authorise personal wuse fishing for Madison and Gjosund

similar to that allowed in the previous year. The board

9. Sir.ee we hold the regulation invalid because
it is inconsistent with AS 16.05.251(b) and AS 16.05.940 (22)
and (23), and contrary to the legislature®s intent 1in
enacting the 1973 subsistence law, we* need not consider the
APA, due process and equal protection issues raised
regarding the regulation®s validity.



"customary and traditional." The beard developed the ten
criteria (now codified as 5 AAC 01.597) to 1identify custom—
ary and traditional uses qualifying for a subsistence pri—
ority under AS 15.05.251(b). Therefore, the beard
interpreted the 1978 subsistence law and devised it3
regulatory criteria accordingly.

In Kelly v. Zamarello, 486 P.-2d 906, 917 (Alaska
1971), westated that the "reasonable basis approach should
be used for the most part in cases concerning administrative
expertise as to either complex subject matter cr fundamental
policy formulations." However, the issues in this case
concern statutory interpretation of the words "customary and
traditional™ and the question whether the board has actad
within the scope of its statutory authority. Such issues
"fall into the realm of special competency of the courts."

Alaska Public Utility Commission V. Municipality of

l

Anchoraca, 355 ?.2d 262, 266 (Alaska 1976). See also Stats,
Commercial Fisheries Hr,try Commission v. Templeton, 599 P.2d
77, 80 (Alaska 1979).

In this instance, we are dealing with a question
ofstatutory interpretation and will apply the substitution
of judgment standard.

The substitution of judgment standard 1is

applied when the questions or law presented

do not involve agency expertise, and', thus, a

court need not take the deferential stance

embodied in the rational basis test. ..
The standard is appropriate where the
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r=on

rural communities that have historically depended or.
subsistence hunting and fishing. Under this interprets tier.,
the beard assarts that its criteria are consistent with the
legislature®s intent.

The beard’3 argument reveals a fundamental

misconception about the structure of the 1973 subsistence

law. There are potentially two tiers of subsistence users
under AS 16.05.251(h). The fir3t tier includes all
subsistence users. Under the statute, all subsistence uses

have priority over sport and commercial uses "whenever it Iis
necessary to restrict the taking of fish to assure the
maintenance of fish stocks on a sustair.ed-vield basi3, or to
assure the continuation o sussistancs uses such
resources. . .."" AS 15.05.251 (b) If the statutory
priority giver, all subsistence users over commercial and
sport user3 still results in too few fish for all
subsi3tenca uses, chen the board 1is authorized to establish
a second tier of preferred subsistence users based on the
legislative criteria expressed in AS 16.05.251(b), namely,
customary and direct dependence on the resource, local
residency, and availability of alternative resources.
Criteria like the ten criteria of 5 AAC 01.597(a)
could be U3ed to distinguish first-tier general subsistence
users Tfrom second-tier preferred subsistence users, since

most of the criteria relate to either '"custernary and direct
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"customary users"™ at cr.lv ore point, when it defines the
preferred subsistence users of the second tier with the
three statutory criteria in AS 16.05.251(b).

The House Special Committee on Subsistence drafted
a letter of intent for House Bill 960"'bl that supports cur
interpretation. With respect to AS 16.05.251(b) (which was
S 6 of House Bill 960) ,Li the letter of intent made clear
the priority to be given subsistence uses 1in general over
sport and commercial uses and explained the tvc-tier systenm

among subsistence users.

Sections six and sever.: These two sections,
wmen are virtually identical for the Hoards
of Fisheries and the Board of Game, are

intended to statutorily set out the priority
given to 3ubsister.ce use of fish and g*ae
resources. . . . Further, these sections set
forth a priority of users if restrictions are
needed because of the unavailability of
resources. The priority list is an attempt
to insure that those with the most dependence
upon the fi3h and game resources are the last
to be restricted.

IfT there 1i1s a need to restrict the
taking of fisn or game In order to avoid
damaging the fish stocxs or game populations,
or in order to assure that subsistence users
may continue to take fish or game, it is the
intent of the Committee that stores cr
commercial use be resmotec oefcre

11. H3 960 became the 1373 subsistence
151 SLA 1978.

12. The committee also intended to
priority for subsistence hunting in AS 15.05.253, as
indicated in 86 of HB 960.
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