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T h e  c l a s s i f i c a t i o n  of " s u b s i s t e n c e  f i s h "  m e r e l y  e n a b l e s  the b o a r d  to 

c l a s s i f y  f i s h  to b r i n g  t h e m  u n d e r  s u b s i s t e n c e  r e g u l a t i o n .

S e c t i o n  2

S e c t i o n  2 a d d s  a n e w  p a r a g r a p h  to t he a u t h o r i t y  of th e  3 o a r d  of 

F i s h e r i e s .

T h i s  p a r a g r a p h  t r a c k s  the p u r p o s e s  of  th e  B o a r d  of f i s h e r i e s ,  as s t a t e d  

in  t h e  s t a t u t e  t h a t  e s t a b l i s h e d  the b o a r d  a n d  an s t a t e d  in A r t i c l e  V I I I  

o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .  A r t i c l e  V I I I  g a v e  t he L e g i s l a t u r e  the 

a u t h o r i t y  o v e r  t h e  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  d e v e l o p m e n t  of  n a t u r a l  

r e s o u r c e s .  T h e  L e g i s l a t u r e  d e l e g a t e d  tha t  a u t h o r i t y  to t he B o a r d  of 

F i s h e r i e s .  T h i s  n e w  p a r a g r a p h  is b r o a d l y  w o r d e d  so t h a t  t h e  b o a r d ' s  

a u t h o r i t y  f o r  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a nd d e v e l o p m e n t  o f  f i s h e r i e s  is 

t i e d  to a l l  a s p e c t s  of r e g u l a t i n g  c o m m e r c i a l ,  s p o r t ,  s u b s i s t e n c e  a n d  

p e r s o n a l  u s e  f i s h e r i e s .

S e c t i o n  3

S e c t i o n  3 is i d e n t i c a l  to p a r a g r a p h  (13) in  s e c t i o n  2, e x c e p t  tha t  

s e c t i o n  3 a p p l i e s  to game. T w o  m i n o r  d r a f t i n g  c h a n g e s  a r e  s u g g e s t e d  for 

t h i s  s e c t i o n .  In  A l a s k a  s t a t u t e s ,  " g a m e "  is d e f i n e d  to i n c l u d e  a l l  w i l d  

a n i m a l s .

S e c t i o n  4

S e c t i o n  A is a m a j o r  p o r t i o n  of t he b i l l .  It a d d s  t w o  n e w  s e c t i o n s  to 

t he A l a s k a  S t a t u t e s .  AS  1 6 . 0 5 . 2 5 8  s e t s  o ut a m e t h o d  of  a l l o c a t i n g  f i s h  

a n d  g a m e  a m o n g  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l ,  a n d  n o n c o n s u m p t i v e  u s es. 

It a l s o  c o n t a i n s  i m p o r t a n t  a s p e c t s  of c u r r e n t  s u b s i s t e n c e  law, s u c h  as 

the s u b s i s t e n c e  p r e f e r e n c e .  It is i n t e n d e d  to b e  c o n s i s t e n t  w i t h  

F e d e r a l  law.

A S  1 6 . 0 5 . 2 5 9  a d d r e s s e s  a d m i n i s t r a t i v e  a p p e a l s  of d e c i s i o n s  b y  the 

b o a r d s .



Because the first of these two new sections, AS 16.05.258, is important 

and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to 

identify the fish stocks and game populations that are customary and 

traditional subsistence stocks and populations by looking at patterns of 

local use as established over time.

The legislative history of the Federal subsistence law says that in

using the phrase "customary and traditional", Congress sought to protect 

uses that were "long-established and important" and in which such uses 

incorporate beliefs and customs which have been handed down by word of 

mouth for example, from generation to generation. The boards should use 

this meaning of "customary and traditional" in identifying what stocks 

should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition­

al should be measured by a mix of factors, that include not only the 

amount harvested, but also other factors such as: (1) whether or not the 

use is long established and important; (2) the season at which the

resource is harvested; (3) its relation to other resources that are used

for subsistence; (4) the uses to which it is put; and (5) cultural

values associated with it.

There are two reasons for identifying customary and traditional stocks. 

One helps subsistence and the other helps sport. First, customary and 

traditional subsistence stocks should be the ones about which the boards 

ought to be most sensitive in allocating fish and game. They are the 

ont3 in which allocation errors could most infringe on subsistence, as a 

flexible economy and culture. Second, the identification .f customary 

and traditional stocks leaves those that are not customary and tradi­

tional to be harvested by all Alaskans under nonsubsistence regulations 

as specified in proposed subsection (e) of AS 16.05.258.



T h i s  s e c t i o n  c a l l  f o r  g a m e  p o p u l a t i o n s  a n d  f i s h  s t o c k s  to b e  i d e n t i f i e d  

in  e a c h  r u r a l  a r e a .  S t o c k s  a n d  p o p u l a t i o n s  a r e  g e o g r a p h i c a l l y  s p e c i f i c  

g r o u p s  of a n i m a l s  a n d  fish, as  s p e c i f i e d  in the d e f i n i t i o n  s e c t i o n  of 

t h i s  b i l l .  T h e  i d e n t i f i c a t i o n  of  e a c h  s t o c k  o r  p o p u l a t i o n  as s u b j e c t  to 

s u b s i s t e n c e  u s e s  s h o u l d  be  f a c t u a l l y  d e t e r m i n e d  o n  a c a s e  b y  c a s e  b a s i s .  

A r e a s ,  as  s e t  b y  th e  b o a r d ,  s h o u l d  b e  l a r g e  e n o u g h  to i n c l u d e  b o t h  w h e r e  

a p a r t i c u l a r l y  s t o c k  or p o p u l a t i o n  is n o r m a l l y  t a k e n  a n d  w h e r e  it is 

n o r m a l l y  u s e d .  A s  a n  e x a m p l e ,  t he b o u n d a r i e s  of  a r e a s  s h o u l d  n o t  p o s e  a 

b a r r i e r  to a v i l l a g e  t h a t  t r a d i t i o n a l l y  t r a v e l s  to a f.ish c a m p  s o m e  

d i s t a n c e  f r o m  t h e  v i l l a g e .

T h i s  i d e n t i f i c a t i o n  o f  w h i c h  f.ish s t o c k s  a n d  g a m e  p o p u l a t i o n s  w i l l  or  

w i l l  n o t  be  s u b j e c t  to s u b s i s t e n c e  r e g u l a t i o n s  is a s i t u a t i o n  w h e r e  b o t h  

g r o u p s  c a n  p o t e n t a l l y  w i n .  S o m e  of  t he f i s h  a n d  a n i m a l s  m o s t  i m p o r t a n t  

to s p o r t  u s e r s  a r e  l e a s t  i m p o r t a n t  to s u b s i s t e n c e  u s e r s .  E x a m p l e s  m i g h t  

b e  b i s o n ;  g o a t s ;  m a n y  s h e e p  p o p u l a t i o n s ;  a l k  a n d  t r a n s p l a n t e d  g a m e ;  a nd 

p e r h a p s  s o m e  s t e e l h e a d  a n d  t r o u t  a n d  b r o w n  b e a r  p o p u l a t i o n s .  W h e t h e r  o r  

n o t  t h e s e  a r e  or  a r e  n o t  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  s t o c k s  is 

n o t  d e c i d e d  b y  the p r o p o s e d  l e g i s l a t i o n .  T h a t  m a t t e r  s h o u l d  be l e f t  to 

f a c t u a l  d e t e r m i n a t i o n s  m a d e  b y  th e  b o a r d s .  T h i s  b i l l  g i v e s  t h e m  

a u t h o r i t y  to m a k e  t h o s e  d e t e r m i n a t i o n s .

T h e  b o a r d s  s h o u l d  a c t  w i t h  s e n s i t i v i t y  in i d e n t i f y i n g  s u b s i s t e n c e  

s t o c k s .  T h e y  a n d  t he d e p a r t m e n t  s h o u l d  s e e k  t h e  a s s i s t a n c e  of r e g i o n a l  

c o u n c i l s  a n d  l o c a l  a d v i s o r y  c o m m i t t e e s  tha t  a r e  in p l a c e  to a s s i s t  the 

b o a r d s .  H o w e v e r ,  the b o a r d  m a y  c h o o s e  n o t  to f o l l o w  a r e g i o n a l  c o u n­

c i l ' s  r e c o m m e n d a t i o n  if t h e  b o a r d  d e t e r m i n e s  t h a t  t he r e c o m m e n d a t i o n  is 

n o t  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e .  T h i s  r e q u i r e m e n t  f o r  s u b s t a n t i a l  

e v i d e n c e  is c o n s i s t e n t  w i t h  e x i s t i n g  r e g u l a t i o n s  g o v e r n i n g  the r e l a t i o n­

sh i p  b e t w e e n  t he c o u n c i l s  a n d  t he b o a r d s ,  a n d  t h i s  is c o n s i s t e n t  w i t h  

F e d e r a l  s u b s i s t e n c e  l a w  c o n c e r n i n g  the r e g i o n a l  c o u n c i l s .

A S  1 6 . 0 5 . 2 5 8 ( b )

A f t e r  t he b o a r d s  i d e n t i f y  s u b s i s t e n c e  s t o c k s ,  s u b s e c t i o n  A S  1 6 . 0 5 . 2 5 8 ( b )  

th e n  r e q u i r e s  t he b o a r d s  to d e t e r m i n e  w h e t h e r  a h a r v e s t a b l e  p o r t i o n



e x i s t s  a n d  h o w  m u c h  of  t h a t  p o r t i o n  is n e c e s s a r y  to p r o v i d e  a r e a s o n a b l e  

o p p o r t u n i t y  f o r  s u b s i s t e n c e .  T h e  d e t e r m i n a t i o n  o f  w h e t h e r  a  h a r v e s t a b l e  

p o r t i o n  e x i s t s  m u s t  be  c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d .  T h e  " s u s t a i n e d  

y i e l d "  p r i n c i p l e  is d e r i v e d  f r o m  A r t i c l e  V I I I  of  t he A l a s k a  C o n s t i t u­

tion.

P a r a g r a p h  (2) in  s u b s e c t i o n  AS  1 6 . 0 5 . 2 5 8 ( b )  e s t a b l i s h e s  a l e g a l  s t a n d a r d  

f o r  d e t e r m i n i n g  h o w  m u c h  of  a f i s h  s t o c k  or  a g a m e  p o p u l a t i o n  is n e e d e d  

f or s u b s i s t e n c e .  T h e  s t a n d a r d  is a " r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  

s u b s i s t e n c e  u s e s " .  R e a s o n a b l e  is a c o m m o n l y  a c c e p t e d  c o n c e p t  in l a w  

f r e q u e n t l y  u s e d  in  s t a t u t e s  a n d  a p p l i e d  b y  c o u r t s .  R e a s o n a b l e  c u r r e n t l y  

a p p e a r s  1 , 3 5 6  t i m e s  in t h e  A l a s k a  S t a t u t e s .  T h e  s t a n d a r d  m e a n s  tha t  the 

b o a r d s '  d e c i s i o n s  s h o u l d  be  b a s e d  o n  a v a i l a b l e  i n f o r m a t i o n .  It d o e s  n o t  

p e r m i t  the b o a r d s  to b e  a r b i t r a r y ,  c a p r i c i o u s ,  or p r e j u d i c e d  in 

a l l o c a t i n g  to s u b s i s t e n c e .  C o n v e r s e l y ,  it d o e s  n o t  r e q u i r e  t he b o a r d s  

to s a t i s f y  d e s i r e s  o f  s u b s i s t e n c e  u s e r s  t h a t  a r e  u n r e a s o n a b l e ,  tha t  a re 

i n c o n s i s t e n t  w i t h  a v a i l a b l e  i n f o r m a t i o n ,  o r  t h a t  m i g h t  be  b a s e d  on 

p r e j u d i c e .

A  " r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  s u b s i s t e n c e  u s e s "  d o e s  n o t  

g u a r a n t e e  t h a t  e v e r y  s u b s i s t e n c e  u s e r  w i l l  g e t  e v e r y  f i s h  o r  a n i m a l  he  

o r  s h e  w a n t s  b e f o r e  a n y  u s e s  of l o w e r  p r i o r i t y  a r e  a l l o w e d .  In h u n t i n g  

a n d  f i s h i n g ,  t h a t  t y p e  of  g u a r a n t e e  is i m p o s s i b l e  to p r o v i d e .  W h a t  thi s  

s t a n d a r d  d o e s  p r o v i d e  is t h a t  e v e r y  s u b s i s t e n c e  u s e r ,  s h a l l  be a b l e  to 

h u n t  o r  f i s h  w i t h  t he r e a s o n a b l e  e x p e c t a t i o n  of t a k i n g  t he a m o u n t  of 

f i s h  a n d  g a m e  n e e d e d .

A S  1 6 . 0 5 . 2 5 8 ( c )

S u b s e c t i o n  (c) r e q u i r e s  t he b o a r d s  to a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  f or 

s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s .  S u b s e c t i o n  (c) a l s o  c o n t a i n s  the 

p r e f e r e n c e  f o r  s u b s i s t e n c e .  It is c o n s i s t e n t  w i t h  F e d e r a l  law. It is a 

r e d r a f t i n g  of  the c u r r e n t  S t a t e  law, A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  A S  

1 6 . 0 5 . 2 5 5 ( b ) .  T h e  r e d r a f t i n g  is i n t e n d e d  to m a k e  t h e  p r e f e r e n c e  m o r e  

c l e a r .



T h e  c u r r e n t  S t a t e  l a w  c o n t a i n s  t he s o - c a l l e d  " T i e r  I"  a n d  " T i e r  II" 

l e v e l s  of t he p r e f e r e n c e .  T h e  U.S. S e n a t e  C o m m i t t e e  R e p o r t  o n  the 

F e d e r a l  l a w  c l e a r l y  i n d i c a t e s  t hat F e d e r a l  l a w  a l s o  c o n t a i n s  t he " T i e r  

I" a n d  " T i e r  I I "  l e v e l s .  T i e r  I is w h e n  t h e r e  is n o t  e n o u g h  h a r v e s t a b l e  

s u r p l u s  to a c c o m m o d a t e  a l l  c o n s u m p t i v e  u s e s  w i t h o u t  i n t e r f e r i n g  w i t h  

s o u n d  m a n a g e m e n t  o f  the r e s o u r c e ,  b u t  t h e r e  is e n o u g h  s u r p l u s  to a l l o w  a 

r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e .  A t  T i e r  I, the p r e f e r e n c e  

a l l o c a t e s  e n o u g h  o f  t he r e s o u r c e  to p r o v i d e  t h a t  r e a s o n a b l e  o p p o r t u n i t y ,  

w i t h  a n y  s u i p l j s  t h a t  is l e f t  g o i n g  to o t h e r  c o n s u m p t i v e  u s e s .

T i e r  II is w h e n  t h e r e  is n o t  e n o u g h  h a r v e s t a b l e  s u r p l u s  to p r o v i d e  a 

r e a s o n a b l e  o p p o r t u n i t y  to s u b s i s t e n c e .  W h e n  t h a t  o c c u r s ,  o t h e r  c o n s u m p­

t i v e  u s e s  m u s t  b e  p r o h i b i t e d  a n d  s u b s i s t e n c e  m u s t  be  l e s t r i c t e d  o n  the 

b a s i s  of  t h r e e  f a c t o r s :  (a) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  on  t he f i s h

s t o c k  o r  g a m e  p o p u l a t i o n  as the m a i n s t a y  o f  l i v e l i h o o d ,  (2) l o c a l

r e s i d e n c y ,  a n d  (3) the a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .  A l t e r n a­

ti v e  r e s o u r c e s  m e a n s  o t h e r  w i l d l i f e  a n d  a l t e r n a t i v e s  p u r c h a s e d  w i t h  

c ash.

S e v e r a l  a d d i t i o n a l  p o i n t s  n e e d  to be m a d e  a b o u t  t h i s  s u b s e c t i o n .  F i r s t ,  

a l m o s t  a l l  of  t he T i e r  II h u n t s  t h a t  h a v e  b e e n  c l o s e d  to s p o r t  h u n t e r s

w i l l  be  r e o p e n e d  b y  t h i s  b i l l .  The T i e r  II h u n t s  a r e  r e o p e n e d  b y

l i m i t i n g  s u b s i s t e n c e  to r u r a l  r e s i d e n t s  w h o  a r e  c u s t o m a r y  a n d

t r a d i t i o n a l  s u b s i s t e n c e  u s e r s .  A l s o ,  s o m e  h u n t s  that a r e  p r e s e n t l y  o p e n  

o n l y  to T i e r  II s u b s i s t e n c e  h u n t e r s ,  a n d  a r e  t h e r e f o r e  c l o s e d  as  s p o r t  

h u n t s ,  m a y  r e o p o n  b e c a u s e  t h e  a n i m a l s  a r e  n o t  c u s t o m a r i l y  a n d  

t r a d i t i o n a l l y  t a k e n  f o r  s u b s i s t e n c e .  B i s o n  a r e  a n  e x a m p l e .

S e c o n d ,  t he s u b s i s t e n c e  p r e f e r e n c e  is o n l y  a p r e f e r e n c e  o v e r  o t h e r  

c o n s u m p t i v e  u s e s .  T h i s  is c o n s i s t e n t  w i t h  F e d e r a l  law, as  s t a t e d  in the 

p o l i c y  a n d  i n t e n t  s e c t i o n s  of t he F e d e r a l  law. C a t c h  a n d  r e l e a s e  

f i s h e r i e s ,  t a k i n g  of f i s h  a n d  g a m e  f o r  m a n a g e m e n t  p u r p o s e s  s u c h  as  

t r a n s p l a n t i n g  s t o c k s  or p o i s o n i n g  u n d e s i r a b l e  f i s h  p r i o r  to s t o c k i n g  a re 

n o t  c o n s u m p t i v e  u s e s  f o r  p u r p o s e s  of  t h e  s u b s i s t e n c e  law, so  l o n g  as 

t h e y  d o  n o t  i n t e r f e r e  w i t h  r e a s o n a b l e  o p p o r t u n i t i e s  f o r  s u b s i s t e n c e .  

S i m i l a r l y ,  n o n c o n s u m p t i v e  u s e s  in n a t i o n a l  p a r k s  o r  o t h e r  a r e a s ,  a n d



administrative actions consistent with State and Federal law, may take 

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of 

subsistence resources when the resources are sufficient. This would be 

the normal state of affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are 

not identified as subsistence stocks and populations may only be har­

vested under nonsubsistence regulations. This section is discussed in 

more detail previously in the discussion of subsection (a).

AS 16.05.258(g)

Subsection (g) provides that all takings of fish and wildlife, including 

subsistence harvest, are subject to reasonable regulat'on of seasons, 

limits, methods and means, and other such restrictions, including 

prohibitions of wanton waste.

AS 16.05.258(h)

Subsection (h) is a response to the military's decision to close their 

land to hunting if the ability of military personnel to hunt on military 

land wa* limited \ j  subsistence.

AS 16.05.259

This new section grants to the boards authority to establish administra­

tive appeal procedures, including requiring petitions for reconsidera­

tion. It should be emphasized that this ability to adopt an appeal 

procedure is strictly optional at the boards discretion and that there 

are a variety of forms the appeal procedure could take.



S e c t i o n  5

S e c t i o n  5 a m e n d s  A S  1 6 . 0 5  b y  a d d i n g  a n e w  s e c t i o n ,  A S  1 6 . 0 5 . 2 6 1 ,  w h i c h  

s t a t e s  t h a t  in a p r o s e c u t i o n  f o r  t he t a k i n g  of  f i s h  or g a m e  in  v i o l a t i o n  

of  a s t a t u t e  o r  r e g u l a t i o n ,  it is n o t  a d e f e n s e  to t he c h a r g e  t h a t  the 

t a k i n g  w a s  d o n e  f o r  s u b s i s t e n c e  u s e .  B e c a u s e  t he b o a r d s  a r e  r e q u i r e d  to 

i d e n t i f y  s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s ,  t h i s  s e c t i o n  r e q u i r e s  a 

p e r s o n  to f i r s t  s e e k  to c o r r e c t  b o a r d  d e c i s i o n s  t h e y  d i s a g r e e  w i t h  

t h r o u g h  a p p e a l ,  p e t i t i o n s  f o r  r e c o n s i d e r a t i o n ,  o r  c o u r t  a c t i o n ,  r a t h e r  

t h a n  p e r m i t t i n g  t he p e r s o n  to v i o l a t e  t he r e g u l a t i o n .  T h i s  e l i m i n a t e s  

the " s u b s i s t e n c e  d e f e n s e "  as a r o s e  i n  the E l u s k a  c a s e  a n d  t h e  S k u s e  

case.

T h i s  s e c t i o n  d o e s  n o t  e f f e c t  A S  1 6 . 0 5 . 9 3 0  (b) w h i c h  a l l o w s  p e o p l e  to 

t a k e  f i s h  a n d  g a m e  in c a s e  of  e m e r g e n c y .

S e c t i o n  6

S e c t i o n  6 a m e n d s  A S  1 6 . 0 5 . 3 3 0  to a l l o w  the b o a r d s  to a d o p t  r e g u l a t i o n s  

p r o v i d i n g  f o r  s u b s i s t e n c e  p e r m i t s .  T h o s e  p e r m i t s  m a y  b e  f o r  a ll s u b s i s­

te n c e  u s e r s  w i t h i n  an  a r e a ,  o r  f o r  c o m m u n i t i e s  o r  v i l l a g e s ,  g r o u p s  or  

i n d i v i d u a l s .  T h e  b o a r d s  a r e  r e q u i r e d  to a d o p t  a p e r m i t  p r o g r a m  w h e n  the 

s u b s i s t e n c e  p r e f e r e n c e  r e q u i r e s  r e s t r i c t i o n s  o n  n o n s u b s i s t e n c e  u s e r s .  

T h e  r e a s o n  f o r  t h i s  r e q u i r e m e n t  is so t h a t  t h e  D e p a r t m e n t  a n d  t he b o a r d s  

c a n  m o r e  c l o s e l y  m o n i t o r  h a r v e s t  in o r d e r  to p r e v e n t  h a r m  to t he r e­

s o u r c e  a n d  to r e b u i l d  t he s t o c k  or p o p u l a t i o n  to a p o i n t  w h e r e  it c a n  

s u p p o r t  a w i d e r  g r o u p  o f  u s e r s .

S e c t i o n  7

S e c t i o n  7 a m e n d s  the d e f i n i t i o n  of s u b s i s t e n c e  f i s h i n g  to s t a t e  t h a t  

s u b s i s t e n c e  f i s h i n g  m a y  *”ly b e  e n g a g e d  in b y  r u r a l  r e s i d e n t s  d o m i c i l e d  

in a r u r a l  area.

S e c t i o n  8



S e c t i o n  8 a m e n d s  the d e f i n i t i o n  of  s u b s i s t e n c e  u s e s  to s t a t e  t h a t  it 

d o e s  n o t  i n c l u d e  h a r v e s t s  f o r  c o m m e r c i a l  e n t e r p r i s e s .  T h e  a d d i t i o n  of 

the w o r d  " n o n c o m m e r c i a l "  to t he d e f i n i t i o n  is n o t  m e a n t  to p r e v e n t  

l i m i t e d  e x c h a n g e s  o f  g o o d s  f o r  c a s h  u n d e r  c u s t o m a r y  a n d  t r a d i t i o n a l  

t r a d i n g  p r a c t i c e s ,  b u t  it is m e a n t  to p r e v e n t  s u b s i s t e n c e  h a r v e s t  for 

s u b s t a n t i a l l y  c o m m e r c i a l  e n t e r p r i s e s .

S e c t i o n  9

S e c t i o n  9 a d d r e s s e s  s e v e r a l  o t h e r  d e f i n i t i o n s .  T h e  f i r s t  of t h e s e  is 

" d o m i c i l e "  w h i c h  is d e f i n e d  as a p e r s o n ' s  " t r u e  a n d  p e r m a n e n t  h o m e . . . " .  

T h e  d e f i n i t i o n  s t a t e s  t h a t  d o m i c l e  m a y  be  p r o v e d  b y  p r e s e n t i n g  e v i d e n c e  

of  h a v i n g  h a d  a p e r m a n e n t  h o m e  in a p a r t i c u l a r  l o c a t i o n  f o r  the 

p r e c e d i n g  12 c o n s e c u t i v e  m o n t h s  o r  b y  " o t h e r  e v i d e n c e  a c c e p t a b l e  to the 

b o a r d s " . T h e  b o a r d  of  f i s h e r i e s  a l r e a d y  h a s  r e g u l a t i o n s  o n  d o m i c l e  a n d  

it is a n t i c i p a t e d  t h a t  t he b o a r d  of g a m e  w o u l d  a d o p t  s i m i l a r  

r e g u l a t i o n s .

F i s h  b t o c k s  a n d  g a m e  p o p u l a t i o n s  a r e  d e f i n e d  as  a n y  s p e c i e s  or  s u b g r o u p  

of  a s p e c i e s  t h a t  is m a n a g e a b l e  as a u n i t .

A  d e f i n i t i o n  of p e r s o n a l  u s e  f i s h i n g  is c o n t a i n e d  in t h i s  s e c t i o n .  T h i s  

d e f i n i t i o n  is v e r y  s i m i l a r  to th e  d e f i n i t i o n  in the H o u s e  v e r s i o n  of 

t his b i l l .  N e i t h e r  s p o r t ,  c o m m e r c i a l ,  o r  p e r s o n a l  u s e  f i s h i n g  is 

a f f o r d e d  a n y  p r i o r i t y  o v e r  a n y  o t h e r  t y p e  of f i s h i n g  in thi s  

l e g i s l a t i o n .  A s  i n d i c a t e d  in s e c t i o n  1 it is e n v i s i o n e d  t h a t  p e r s o n a l  

u s e  f i s h i n g  m a y  be  p a r t i c u l a r l y  a p p r o p r i a t e  in c e r t a i n  a r e a s  o f  the 

s t a t e  t h a t  w e r e  c o n s i d e r e d  r u r a l  b e f o r e  th e  e n a c t m e n t  of t h i s  b i l l .  

T h i s  l e g i s l a t i o n  is n o t  i n t e n d e d  to s t a t u t o r i l y  i n c r e a s e  o r  d e c r e a s e  

e x i s t i n g  p e r s o n a l  u s e  f i s h i n g .  T h e  s c o p e  o f  t h e s e  f i s h e r i e s  is an  

a l l o c a t i o n  d e c i s i o n  l e f t  to t h e  b o a r d .

T h e  bi] ’'■>pts a d e f i n i t i o n  of " r u r a l  a r e a "  s i m i l a r  to t h e  H o u s e  

d e f i n i t i o n  is d e f i n e d  as  a c o m m u n i t y  o r  a r e a  of  t he S t a t e  w h e r e

n o n c o m m e r c i a l .  ^ t o m a r y  a n d  t r a d i t i o n a l ,  t a k i n g  a n d  u s e  of f i s h  a n d  

g a m e  is a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t he e c o n o m y  of  th e  c o m m u n i t y  or



area. The definition is designed to mesh with the definition of 

subsistence uses. The focus should be on the significance of the 

noncommercial, customary and traditional harvest and use. It is not 

meant to preclude an area from being rural simply because there may also 

be significant elements of the cash economy in the area, such as 

commercial fishing.

The definition of subsistence hunting is similar to the definition of 

subsistence fishing discussed above.

Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(b) 

concerns fish, and AS 16.05.255(b) concerns game. They are similarly 

worded in current law. They requir che boards to adopt subsistence 

regulations and establish the prefer .•■•e in current law. In the bill, 

these requirements and the prefere’-. » are readopted in the new AS 

16.05.258(c).

AS 16.05.257 is repealed because it is unused and is old law that 

predates the 1978 state subs.itence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.
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S e n a t eCommittee on &e$outce£
TO: Senate Resource Committee Members

FROM: Senate Resources Committee Staff,

February 19, 1986

RE: SCS for CS for HB 288 (State Affairs) "An Act relating to the

taking of fish and game for subsistence and personal use; and providing 

for an effective date." and suggested changes.

SECTION BY SECTION ANALYSIS

The following sectional is an amended and edited version of the section 

prepared for the Senate State Affairs Committee. Changes that are 

suggested in the attached Senate Resource Committee Work Draft are 

discussed in this sectional.

Section 1

Section 1 amends the authority of the Board of Fisheries for classifying 

fish stocks whenever the board finds it necessary for regulatory 

purposes. Two new categories are added. They are "personal use fish" 

and "subsistence fish." Small personal use fisheries exist on the 

Copper River and on some salmon stocks on the Kenai Peninsula, in 

Southeast Alaska, and on the Naknek River. In addition to areas where 

personal use fishing already occurs, it envisioned that personal use 

fisheries would be particularly appropriate in certain areas of the 

state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses 

are exclusive of other uses. However, allocation decisions, management



c o n c e r n s ,  or  t i o l o g i c a l  c o n s i d e r a t i o n s  m a y  in p a r t i c u l a r  c i r c u m s t a n c e s  

r e q u i r e  t h a t  u s e  of  a f i s h  s t o c k  b e  r e s e r v e d  f o r  p a r t i c u l a r  u s e s  or  t h a t  

c e r t a i n  u s e s  b e  e x c l u d e d .

T h e  c l a s s i f i c a t i o n  of  " s u b s i s t e n c e  f i s h "  m e r e l y  e n a b l e s  t he b o a r d  to 

c l a s s i f y  f i s h  to b r i n g  t h e m  u n d e r  s u b s i s t e n c e  r e g u l a t i o n .

S e c t i o n  2

S e c t i o n  2 a d d s  t wo n e w  p a r a g r a p h s  to the a u t h o r i t y  of th e  B o a r d  of 

F i s h e r i e s .

T h e  f i r s t  s e c t i o n  l i s t s  a  n u m b e r  of  g e n e r a l  p o w e r s  f o r  the f i s h  b o a r d .  

T h e  b o a r d  a l r e a d y  h a s  t he p o w e r  to do  a l l  o f  t h e s e  t h i n g s  e x c e p t  the 

e s t a b l i s h m e n t  of c h i l d r e n s '  f i s h i n g  a r e a s .  R e m o v a l  of t h i s  s e c t i o n  is 

s u g g e s t e d  b e c a u s e  th e  p o w e r s  l i s t e d  do  n o t  c o n f o r m  to t he t i t l e  of  the 

b i l l .  It is b e l i e v e d  t h a t  t h e  r e m a i n d e r  of t he b i l l  d o e s  c o n f o r m  to the 

titl e .

T h e  s e c o n d  n e w  p a r a g r a p h  t r a c k s  the p u r p o s e s  o f  t h e  B o a r d  of f i s h e r i e s ,  

as  s t a t e d  in t he s t a t u t e  t h a t  e s t a b l i s h e d  t h e  b o a r d  a n d  a s  s t a t e d  in  

A r t i c l e  V I I I  of  t he A l a s k a  S t a t e  C o n s t i t u t i o n .  A r t i c l e  V I I I  g a v e  the 

L e g i s l a t u r e  th e  a u t h o r i t y  o v e r  t he c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  

d e v e l o p m e n t  of  n a t u r a l  r e s o u r c e s .  T h e  L e g i s l a t u r e  d e l e g a t e d  t h a t  

a u t h o r i t y  to t he B o a r d  o f  F i s h e r i e s .  T h i s  n e w  p a r a g r a p h  is b r o a d l y  

w o r d e d  so  t h a t  th e  b o a r d ' s  a u t h o r i t y  f o r  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  

d e v e l o p m e n t  o f  f i s h e r i e s  is t i e d  to a l l  a s p e c t s  of  r e g u l a t i n g  

c o m m e r c i a l ,  s p o r t ,  s u b s i s t e n c e  a n d  p e r s o n a l  u s e  f i s h e r i e s .

S e c t i o n  3

S e c t i o n  3 is i d e n t i c a l  to p a r a g r a p h  (13) i n  s e c t i o n  2, e x c e p t  t h a t  

s e c t i o n  3 a p p l i e s  to g a m e .  T w o  m i n o r  d r a f t i n g  c h a n g e s  a r e  s u g g e s t e d  for 

t h i s  s e c t i o n .  In  A l a s k a  s t a t u t e s ,  " g a m e "  is d e f i n e d  to i n c l u d e  a l l  w i l d  

a n i m a l s .



S e c t i o n  4

Section 4 is a major portion of the bill. It adds two new sections to 

the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish 

and game among subsistence, sport, commercial, and nonconsumptive uses. 

It also contains important aspects of current subsistence law, -such as 

the subsistence preference. It is intended to be consistent with 

Federal law.

AS 16.05.259 addresses administrative appeals of decisions by the 

boards.

Because the first of these two new sections, AS 16.05.258, is. important 

and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to 

identify the fish stocks and game populations that are customary and 

traditional subsistence stocks and populations by looking at local use 

patterns.

The legislative history of the Federal subsistence law says that in 

using the phrase "customary and traditional", Congress sought to protect 

uses that were "long-established and important" and in which such uses 

incorporate beliefs and customs which have been handed down by word of 

mouth for example, from generation to generation. The boards should use 

this meaning of "customary and traditional" in identifying what stocks 

should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition­

al should be measured by a mix of factors, that include not only the 

amount harvested, but also other factors such as: (1) whether or not the 

use is long established and important; (2) the season at which the 

resource is harvested; (3) its relation to other resources that are used



for subsistence; (4) the uses to which it is put; and (5) cultural 

values associated with it.

There are two reasons for identifying customa . j  and traditional stocks. 

One helps subsistence and the other helps sport. First, customary and 

traditional subsistence stocks should be the ones about which the boards 

ought to be most sensitive in allocating fish and game. They are the 

ones in which allocation errors could most infringe on subsistence, as a 

flexible economy and culture. Second, the identification of customary 

and traditional stocks leaves those that are not customary and tradi­

tional to be harvested by all Alaskans under nonsubsistence regulations 

as specified in proposed subsection (e) of AS 16.05.258.

This identification of which fish stocks and game populations will or 

will not be subject to subsistence regulations is a situation where both 

groups can potentally win because some of the fish and animals most 

important to sportsmen are least important to subsistence users. 

Examples might be bison; goats; many sheep populations; elk and 

transplanted game; and perhaps some steelhead and trout and brown bear 

populations. Whether or not these are or are not customary and 

traditional subsistence stocks is not decided by the proposed legis­

lation. That matter should be left to factual determinations made by 

the boards. This bill gives them authority to make those 

determinations.

The boards should act with sensitivity in identifying subsistence 

stocks. They and the department should seek the assistance of regional 

councils and local advisory committees that are in place to assist the 

boards. However, the board may choose not to follow a regional coun­

cil's recommendation if the board determines that the recommendation is 

not supported by substantial evidence. This requirement for substantial 

evidence is consistent with existing regulations governing the relation­

ship between the councils and the boards, and this is consistent with 

Federal subsistence law concerning the regional councils.

A S  1 6 . 0 5 . 2 5 8 ( b )



After the boards identify subsistence stocks, subsection AS 16.05.258(b) 

then requires the boards to determine whether a harvestable surplus 

exists and how much of that surplus is necessary to provide a reasonable 

opportunity for subsistence. Because of concern from the National Park 

Service, whose employees have indicated that national parks never have 

such a thing as "surplus" animals a small drafting change is recommended 

in subsections (b) & (c) to substitute "harvestable portion" for

"surplus".

In SCS for CS HB 288 (State Affairs), the determination of whether a 

harvestable surplus exists must be consistent with sustained yield, 

sound management principles, and the maintenance of healthy fish stocks 

and game populations. The "sustained yield" principle is derived from 

Article VIII of the Alaska Constitution. Because the terms "sound 

management" and "maintenance of healthy populations" are undefined and 

introduce new standards into the law, they have aroused a good deal of 

controversy. The Department of Fish m d  Game has indicated that the 

principals the drafters of the State Affairs CS were trying to embody in 

these terms, such as the slow expansion of a herd to its area’s carrying 

capacity, are entirely proper within a definition of sustained yield. 

Because of this, it is recommended that the terms "sound management" and 

"maintenance of healthy populations" be deleted and a definition of - 

sustained yield" be added to the bill.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard 

for determining how much of a fish stock or a game population is needed 

for subsistence. The standard is a "reasonable opportunity to satisfy 

subsistence uses". Reasonable is a commonly accepted concept in law 

frequently used in statutes and applied by courts. The standard means 

that the boards' decisions should be based on available information. It 

does not permit the boards to be arbitrary, capricious, o^ prejudiced in 

allocating to subsistence. Conversely, it does not require the boards 

to satisfy desires of subsistence users that are unreasonable, that are 

inconsis;ent with available information, or that might be based on 

prejudice.



A "reasonable opportunity to satisfy subsistence uses" does not 

guarantee that every subsistence user will ;et every fish or animal he 

or she wants before any uses of lower priori y are allowed. . In hunting 

and fishing, that type of guarantee is impossible to provide. What this 

standard does provide is that every subsistence user, shall be able to 

hunt or fish with the reasonable expectation of taking the amount of 

fish and game needed.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for 

subsistence stocks and populations. Subsection (c) also contains the 

preference for subsistence. It is consistent with Federal law. It is a 

redrafting of the current State law, AS 16.05.251(b) and AS 

16.05.255(b). The redrafting is intended to make the preference more 

clear.

The current State law contains the so-called "Tier I" and "Tier II" 

levels of the preference. The U.S. Senate Committee Report on the 

Federal law clearly indicates that Federal law also contains the "Tier 

I" and "Tier II" levels. Tier I is when there is not enough harvestable 

surplus to accommodate all consumptive uses without interfering with 

sound management of the resource, but there is enough surplus to allow a 

reasonable opportunity for subsistence. At Tier I the preference 

allocates enough of the resource to provide that reasonable opportunity, 

and any surplus that is left may go to other consumptive uses.

Tier II is when there is not enough harvestable surplus to provide a 

reasonable opportunity to subsistence. When that occurs, other consump­

tive uses must be prohibited and subsistence must be restricted on the 

basis of three factors: (a) customary and direct depend*- ce on the fish

stock or game population as the mainstay of livelihood, (2) local 

residency, and (3) the availability of alternative resources. Alterna­

tive resources means other wildlife and alternatives purchased with 

cash.



Several additional points need to be made about this subsection. First, 

almost all of the Tier II hunts that have been closed to sport hunters 

will be reopened by this bill. The Tier II hunts are reopened by

limiting subsistence to rural residents who are customary and 

traditional subsistence users. Also, some hunts that are presently open 

only to Tier II subsistence hunters, and are therefore closed as sport 

hunts, may reopen because the animals are not customarily and 

traditionally taken for subsistence. Bison are an example.

Second, the subsistence preference is only a preference over other 

consumptive uses. This is consistent with Federal law, as stated in the 

policy and intent sections of the Federal law. Catch and release 

fisheries, taking of fish and game for management purposes such as

transplanting stocks or poisoning undesirable fish prior to stocking are 

not consumptive uses for purposes of the subsistence law, so long as 

they do not interfere with reasonable opportunities for subsistence. 

Similarly, nonconsumptive uses in national parks or other areas, and 

administrative actions consistent with State and Federal law, may take 

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of

subsistence resources when the resources are sufficient, this would be

the normal state of affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are 

not identified as subsistence stocks and populations may only be har­

vested under nonsubsistence regulations. This section is discussed in 

more detail previously in the discussion of subsection (a).

A S  1 6 . 0 5 . 2 5 8 ( f )



T h e r e  a r e  s u b s t a n t i a l  d o u b t s  a b o u t  t he a b i l i t y  of  t h i s  s e c t i o n  to c o m p l y  

w i t h  A N I L C A  a n d  i ts r e m o v a l  is r e c o m m e n d e d .

A S  1 6 . 0 5 . 2 5 8 ( g )

S u b s e c t i o n  (g) p r o v i d e s  t h a t  a l l  t a k i n g s  of f i s h  a n d  w i l d l i f e ,  i n c l u d i n g  

s u b s i s t e n c e  h a r v e s t ,  a r e  s u b j e c t  to r e a s o n a b l e  r e g u l a t i o n  o f  s e a s o n s ,  

l i m i t s ,  m e t h o d s  a n d  m e a n s ,  a n d  o t h e r  s u c h  r e s t r i c t i o n s ,  i n c l u d i n g  

p r o h i b i t i o n s  of  w a n t o n  w a s t e .

A S  1 6 . 0 5 . 2 5 3 ( h )

S u b s e c t i o n  (h) w a s  i n t e n d e d  as a r e s p o n s e  to t he m i l i t a r y ' s  d e c i s i o n  to 

c l o s e  t h e i r  l a n d  to h u n t i n g  if t h e  a b i l i t y  of m i l i t a r y  p e r s o n n e l  to h u n t  

o n  m i l i t a r y  l a n d  w a s  l i m i t e d  b y  s u b s i s t e n c e .  T h r o u g h  a d r a f t i n g  c h a n g e ,  

t h i s  s e c t i o n  w a s  c h a n g e d  to s i m p l y  s t a t e  th e  e x i s t i n g  s i t u a t i o n .  T h e  

o r i g i n a l  l a n g u a g e  to p r e v e n t  c l o s u r e  of  t h e  b a s e s  is a t t a c h e d .

A S  1 6 . 0 5■ 25 8 (i)

E a r l i e r  c h a n g e s  h a v e  e l i m i n a t e d  t he n e e d  or _ u r p o s e  f o r  thi s  s e c t i o n .

A S  1 6 . 0 5 . 2 5 9

T h i s  n e w  s e c t i o n  g r a n t s  to the b o a r d s  a u t h o r i t y  to e s t a b l i s h  a d m i n i s t r a­

tiv e  a p p e a l  p r o c e d u r e s ,  i n c l u d i n g  r e q u i r i n g  p e t i t i o n s  f o r  r e c o n s i d e r a­

tion. T h e  S t a t e  A f f a i r s  C o m m i t t e e  e l i m i n a t e d  a s e c o n d  s e c t i o n  of  t his 

s e c t i o n  w h i c h  w o u l d  r e q u i r e  a n  a p p e l l a n t  to e x h a u s t  a d m i n i s t r a t i v e  

r e m e d i e s  b e f o r e  g o i n g  to c o u r t .

It s h o u l d  be e m p h a s i z e d  t h a t  t h i s  a b i l i t y  to a d o p t  a n  a p p e a l  p r o c e d u r e  

is s t r i c t l y  o p t i o n a l  at t he b o a r d s  d i s c r e t i o n  a n d  t h a t  t h e r e  a r e  a 

v a r i e t y  o f  f o r m s  the a p p e a l  p r o c e d u r e  c o u l d  take.

S e c t i o n  5



Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which 

states that in a prosecution for the taking of fish or game in violation 

of a statute or regulation, it is not a defense to the charge that the 

taking was done for subsistence use. Because the boards are required to 

identify subsistence stocks and populations, this section requires a 

person to first seek to correct erroneous decisions by the boards, 

through appeal, petitions for reconsideration, or court action, rather 

than permitting the i irson to violate the regulation. This eliminates 

the "subsistence defense" as arose in the Eluska case and the Skuse 

case.

This section does not effect AS 16.05.930 (b) which allows people to 

take fish and game in case of emergency.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations 

providing for subsistence permits. Those permits may be for all subsis­

tence users within an area, or for communities or villages, groups or 

individuals. The boards are required to adopt a permit program when the 

subsistence preference requires restrictions on nonsubsistence users. 

The reason for chis requirement is so that the Department and the boards 

can more closely monitor harvest in order to prevent harm to the re­

source and to rebuild the stock or population to a point where the

It is recommended that subsections (d),(e) an- (f) be deleted. They 

provided detailed instructions on how to administer a permitting 

program. This information is already provided in the Administrative 

Procedures Act.

Section 7

Section 7 amends the definition of subsistence fishing to state that 

subsistence fishing may only be engaged in by rural residents doraicfled 

in a rural area.



A

Section 8

Section 8 amends the definition of subsistence uses to state that it 

does not include harvests for commercial enterprises. The addition of 

the word "noncommercial" to the definition is not meant to prevent 

limited exchanges of goods for cash under customary and traditional 

trading practices, but it Is meant to prevent subsistence harvest for 

substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. Fish stocks and game 

populations are defined as any species or subgroup c-f a species that is 

manageable as a unit.

The bill adopts a definition of "rural area" similar to the House 

definition It is defined as a community or area of the State where 

noncommercial, customary and traditional, taking and use of fish and 

game is a significant characteristic of the economy of the community or 

area. The focus should be on the significance of the noncommercial, 

customary and traditional harvest and use. It is not meant to preclude 

an area from being rural simply because there may also be significant 

elements of the cash economy in the area, such as commercial fishing.

The definition of subsistence hunting is similar to the definition of 

subsistence fishing discussed above. In the current statute the 

definition is located in AS 16.05.257, which is repealed. Also, in the 

current law, the definition is inappropriately located separate from the 

rest of the definitions. Therefore, it is necessary to readopt a 

definition.

It is recommended that definitions of "sustained yield" and "personal 

use fishing" be added to this section.

S e c t i o n  10



■

Section 10 repeals three portions of subsistence law. AS 16.05.251(b) 

concerns fish, and AS 16.05.255(b) concerns game. They are similarly 

worded in current law. They require the boards to adopt subsistence 

re0ulatljns and establish the preference in current law. In the bill, 

these requirements and the preference are readopted in the new AS 

16.05.258(c).

AS 16.05.257 is repealed because it is unused and is old law that 

predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.



S E C T I O N  B Y  S E C T I O N  A N A L Y S I S  
O F  P R O P O S E D  C O M M I T T E E  

S U B S I S T E N C E  B I L L  —  D I S C U S S I O N  D R A F T

S E N A T E  S T A T E  A F F A I R S  C O M M I T T E E  

S e n a t o r  M i t c h  A b o o d ,  C h a i r m a n  N o v e m b e r  1 9 ,  1 9 8 5

I n t r o d u c t i o n

T h e  p r o p o s e d  d r a f t  s u b s i s t e n c e  b i l l  a t t e m p t s  t o  s t r i k e  a  
d e l i c a t e  b a l a n c e  o n  m a n y  d i f f e r e n t  i s s u e s  t h a t  a r e  i n v o l v e d  i n  t h e  
c u r r e n t  s u b s i s t e n c e  d e b a t e .  I n  s t r i k i n g  t h a t  b a l a n c e ,  t h e  b i l l  
s e e k s  t o  s a t i s f y  t w o  g o a l s  t h a t  a r e  e q u a l l y  i m p o r t a n t :  ( 1 )  
p r o t e c t i n g  s u b s i s t e n c e  u s e  o f  f i s h  a n d  w i l d l i f e  b y  t h o s e  w h o  a r e  
t r u l y  d e p e n d e n t  o n  t h e  r e s o u r c e s ,  a n d  ( 2 )  i m p r o v i n g  t h e  
o p p o r t u n i t y  f o r  s p o r t  u s e r s  o f  t h e  r e s o u r c e s .  I f  t h o s e  t w o  g o a l s  
c a n  b e  a c c o m p l i s h e d ,  t h e n  h o p e f u l l y  t h e  " s u b s i s t e n c e  i s s u e "  w i l l  
s u b s  i d e .

T h e  d r a f t  b i l l  g o e s  m u c h  f u r t h e r  i n  a d d r e s s i n g  i s s u e s  
r e l a t e d  t o  s u b s i s t e n c e  t h a n  h a s  a n y  b i l l  t - l i a t  w a s  p r e v i o u s l y  
s u b m i t t e d  t o  t h e  L e g i s l a t u r e .  L a s t  s e s s i o n ,  t h e  S e n a t e  d e c l i n e d  
t o  a c t  h a s t i l y  o n  l e g i s l a t i o n  o r i g i n a l l y  s u b m i t t e d  b y  t h e  
G o v e r n o r .  I n  s o  d o i n g ,  t h e  S e n a t e  e s t a b l i s h e d  a n  o p p o r t u n i t y  t o  
e x a m i n e  m a n y  i s s u e s  t h a t  d e s e r v e  t o  b e  a d d r e s s e d .  T h e  d r a f t  b i l l  
a d d r e s s e s  t h e s e  i s s u e s  i n  a  m a n n e r  t h a t  m o r e  f a i r l y  p r o t e c t s  
s u b s i s t e n c e  a n d  n o n - s u b s i s t e n c e  u s e s  t h a n  d i d  e i t h e r  t h e  
p r e v i o u s l y  s u b m i t t e d  l e g i s l a t i o n  o r  t h e  e x i s t i n g  s t a t e  a n d  f e d e r a l  
l a w .

I n  o r d e r  f o r  t h e  S t a t e  t o  m a n a g e  f i s h  a n d  w i l d l i f e  o n  
s t a t e ,  f e d e r a l ,  a n d  p r i v a t e  l a n d s ,  i n c l u d i n g  N a t i v e  l a n d s ,  t h e  
S t a t e  m u s t  b e  c o n s i s t e n t  w i t h  t h r e e  a s p e c t s  o f  t h e  f e d e r a l  l a w .  
T h o s e  " c o n s i s t e n c y  r e q u i r e m e n t s "  c o n c e r n  t h e  d e f i n i t i o n  o f  
" s u b s i s t e n c e  u s e s " ,  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  i n  c e r t a i n  
c i r c u m s t a n c e s ,  a n d  a  m e c h a n i s m  f o r  p u b l i c  p a r t i c i p a t i o n  i n  
r e g u l a t i n g  s u b s i s t e n c e .  R e g a r d i n g  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  
u s e s " ,  t h e  f e d e r a l  l a w  s a y s  t h a t  i t  a p p l i e s  o n l y  t o  r u r a l  
r e s i d e n t s  o f  A l a s k a .  T h e  p r e s e n t  s t a t e  s t a t u t e  d o e s  n o t  u s e  t h e  
w o r d  " r u r a l " .  I n  F e b r u a r y  1 9 8 5 ,  t h e  A l a s k a  S u p r e m e  C o u r t  i s s u e d  a  
d e c i s i o n ,  t h e  M a d i s o n  d e c i s i o n ,  t h a t  s a i d  t h a t  s u b s i s t e n c e  
p r i v i l e g e s  c o u l d  n o t  b e  l i m i t e d  t o  r u r a l  r e s i d e n t s  u n d e r  t h e  s t a t e  
s u b s i s t e n c e  l a w  a s  i t  p r e s e n t l y  e x i s t s .  T h e r e f o r e ,  t h e  M a d i s o n  
d e c i s i o n  p u t s  t h e  S t a t e  a t  o d d s  w i t h  t h e  f e d e r a l  l a w .
A c c o r d i n g l y ,  t h e  U . S .  D e p a r t m e n t  o f  t h e  I n t e r i o r  h a s  n o t i f i e d  t h e  
S t a t e  t h a t  i t  w i l l  b e  r e q u i r e d  t o  i m p l e m e n t  t h e  f e d e r a l  s t a t u t e  o n  
f e d e r a l  l a n d s  o . i d  w a t e r s  u n l e s s  t h e  S t a t e  a m e n d s  t h e  s t a t e  l a w  s o  
a s  t o  a g a i n  b e  c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  
u s e s .



T h e  d r a f t  b i l l  m e e t s  t h e  c o n s i s t e n c y  r e q u i r e m e n t s .  I n  
d o i n g  s o  i t  r e t a i n s  f o r  A l a s k a  t h e  a u t h o r i t y  t o  m a n a g e  f i s h  a n d  
w i l d l i f e  o n  a l l  l a n d s  a n d  w a t e r s  i n  A l a s k a ,  r e g a r d l e s s  o f  
o w n e r s h i p .  F u r t h e r m o r e ,  t o  t h e  f u l l e s t  e x t e n t  l e g a l l y  p o s s i b l e ,  
t h e  d r a f t  b i l l  e v e n  e x t e n d s  A l a s k a n  a u t h o r i t y  b e y o n d  t h e  b o r d e r s  
o f  A l a s k a  w h e n  f i s h  a n d  w i l d l i f e  o f  A l a s k a  o r i g i n  m i g r a t e  b e y o n d  
A l a s k a n  b o r d e r s .

T h e r e  a r e  s e v e r a l  r e a s o n s  f o r  b e i n g  c o n s i s t e n t  . / i t h  t h e  
t h r e e  r e q u i r e m e n t s  o f  t h e  f e d e r a l  s u b s i s t e n c e  l a w .  F i r s t ,  f i s h  
a n d  w i l d l i f e  d o  n o t  p a y  a t t e n t i o n  t o  l e g a l  b o u n d a r i e s .  I t  m a k e s  
b i o l o g i c a l  s e n s e  t o  m a n a g e  p o p u l a t i o n s  o f  f i s h  a n d  g a m e  a s  
b i o l o g i c a l  p o p u l a t i o n s ,  r a t h e r  t h a n  u n d e r  i n c o n s i s t e n t  r e g u l a t i o n s  
d e p e n d i n g  u p o n  w h e t h e r  t h e  p o p u l a t i o n  a t  a n y  g i v e n  m o m e n t  i s  o n  
s t a t e ,  f e d e r a l  o r  N a t i v e  l a n d .

S e c o n d ,  p e o p l e  w h o  h u n t  a n d  f i s h  o f t e n  d o  n o t  k n o w  
w h e t h e r  t h e y  a r e  h u n t i n g  o r  f i s h i n g  o n  s t a t e ,  f e d e r a l  o r  N a t i v e  
l a n d .  B o u n d a r i e s  u r e  u n m a r k e d  a n d  u n s u r v e y e d ,  a n d  l a n d  o w n e r s h i p  
i s  c h a n g i n g  a s  t h e  f e d e r a l  g o v e r n m e n t  c o n v e y s  s t a t e  a n d  N a t i v e  
l a n d  s e l e c t i o n s .

T h i r d ,  e v e n  w h e n  a l l  s t a t e  a n d  N a t i v e  s e l e c t i o n s  h a v e  
b e e n  c o n v e y e d ,  s i x t y  p e r c e n t  o f  A l a s k a  w i l l  r e m a i n  f e d e r a l .  M a n y  
f e d e r a l  l a n d s ,  s u c h  a s  w i l d l i f e  r e f u g e s ,  n a t i o n a l  f o r e s t s ,  
n a t i o n a l  p a r k  p r e s e r v e s ,  a n d  u n c l a s s i f i e d  f e d e r a l  l a n d s ,  a r e  
h e a v i l y  u t i l i z e d  f o r  s p o r t ,  c o m m e r c i a l  a n d  s u b s i s t e n c e  h a r v e s t  o f  
f i s h  a n d  g a m e .  T h e r e f o r e ,  f o r  t h e  s t a t e  t o  l o s e  r e g u l a t o r y  
a u t h o r i t y  o v e r  t h o s e  h a r v e s t s  c o u l d  j e o p a r d i z e  o r  d i m i n i s h  t h e  
p r i v i l e g e s  o f  t h o s e  A l a s k a n s  a n d  n o n - A l a s k a n s  w h o  u t i l i z e  f e d e r a l  
l a n d s ,  w h e t h e r  f o r  s u b s i s t e n c e ,  s p o r t  o r  c o m m e r c i a l  p u r p o s e s .

F o u r t h ,  t h e  r e g u l a t o r y  p r o c e s s  o f  t h e  A l a s k a  B o a r d  o f  
F i s h e r i e s  a n d  t h e  A l a s k a  B o a r d  o f  G a m e  i s  a n  o p e n  p u b l i c  p r o c e s s  
i n v o l v i n g  m a n y  o p p o r t u n i t i e s  f o r  t h e  p u b l i c  t o  p r o p o s e  a n d  c o m m e n t  
u p o n  p r o p o s e d  r e g u l a t i o n s .  I n  c o n t r a s t ,  t h e  f e d e r a l  p r o c e s s  i s  
m u c h  m o r e  c l o s e d ,  i n  t h a t  i t  i n v o l v e s  o n l y  t h e  p u b l i c a t i o n  o f  
p r o p o s e d  r e g u l a t i o n s  i n  t h e  F e d e r a l  R e g i s t e r  a n d  a  l i m i t e d  
o p p o r t u n i t y  f o r  c o m m e n t .  I t  i s  h a r d  t o  e x p e c t  m a n y  A l a s k a n s  t o  
a v a i l  t h e m s e l v e s  t o  t h e  F e d e r a l  R e g i s t e r .  T h e r e f o r e ,  a n y  
a s s e r t i o n  o f  f e d e r a l  a u t h o r i t y  o v e r  s u b s i s t e n c e  a n d  n o n ­
s u b s i s t e n c e  u s e s  o n  f e d e r a l  l a n d s  w o u l d  r e s u l t  i n  a  l o s s  o f  t h o s e  
o p e n  s t a t e  p r o c e d u r e s  w i t h  r e s p e c t  t o  f e d e r a l  l a n d s .

Section by Section Analysis;
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A  s e c t i o n  b y  s e c t i o n  a n a l y s i s  of t h e  p r o p o s e d  d r a f t  
s u b s i s t e n c e  b i l l  f o l l o w s .

S e c t i o n  1: F i n d i n g s  and I n t e n t

S e c t i o n  1 s t a t e s  the f i n d i n g s  a n d  i n t e n t  of the d r a f t

bill.

A p r i m a r y  c o n c e r n  in a n y  d e b a t e  o v e r  fi s h  a n d  w i l d l i f e  
o u g h t  to be the h e a l t h  of the r e s o u r c e s .  T h e r e f o r e ,  the f i r s t  
f i n d i n g  in S e c t i o n  1 r e c o g n i z e s  t h a t  all m a n a g e m e n t  d e c i s i o n s ,  
e v e n  a l l o c a t i o n  d e c i s i o n s ,  m u s t  r e s t  u p o n  g o o d  b i o l o g i c a l  
i n f o r m a t i o n .  M a n a g e m e n t  a c c o r d i n g  to la n d  o w n e r s h i p ,  p a r t i c u l a r l y  
w h e r e  f i s h  a n d  w i l d l i f e  u t i l i z e  d i f f e r e n t  l a n d s  u n d e r  d i f f e r e n t  
o w n e r s h i p s ,  w o u l d  be c o n t r a r y  to s o u n d  b i o l o g i c a l  m a n a g e m e n t .

T h e  s e c o n d  f i n d i n g  r e c o g n i z e s  the i m p o r t a n c e  of f i s h  a n d  
w i l d l i f e  to a l l  A l a s k a n s  in t h a t  f i s h  and w i l d l i f e  p r o v i d e  
o p p o r t u n i t i e s  and b e n e f i t s  t h a t  a r e  r a r e l y  a v a i l a b l e  o r  a r e  less 
a v a i l a b l e  in o t h e r  s t a t e s .  T h e  r e a s o n  t h a t  t h e  d r a f t  bill 
r e c o g n i z e s  t h i s  o b v i o u s  fa c t  is that by r e c o g n i z i n g  it the bi l l  
s e t s  the s t a g e  f o r  the d e l i c a t e  b a l a n c e  th a t  the b i l l  s e e k s  to 
a c h i e v e  b y  e s t a b l i s h i n g  m e c h a n i s m s  a n d  g r a n t i n g  a u t h o r i t y  to d e a l  
f a i r l y  w i t h  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l ,  and n o n - c o n s u m p t i v e  
n e e d s  f o r  f i s h  a n d  w i l d l i f e .

T h e  t h i r d  a n d  l a s t  s t a t e m e n t  of f i n d i n g s  and i n t e n t  is 
i m p o r t a n t .  It i n c o r p o r a t e s  the s e v e r a l  b a s i c  i n t e n t i o n s  of the 
b i l l  as a w h o l e .  F i r s t ,  it a l m o s t  g o e s  w i t h o u t  s a y i n g  that the 
s u b s i s t e n c e  i s s u e  is a s o u r c e  of d i v i s i o n  a n d  c o n t r o v e r y  a m o n g  
A l a s k a n s .  It m u s t  be r e s o l v e d  in a m a n n e r  th a t  is fa i r  and 
g e n e r a l l y  p e r c e i v e d  as fair. T h e r e f o r e ,  the t h i r d  s t a t e m e n t  of 
f i n d i n g s  a n d  i n t e n t  r e c o g n i z e s  t h a t  t h e r e  n e e d s  to be an e q u i t a b l e  
b a l a n c e  b e t w e e n  s p o r t ,  c o m m e r c i a l ,  s u b s i s t e n c e  and n o n - c o n u m p t i v e  

u s e r s  of f i s h  a n d  g a m e .

S e c o n d ,  it a l s o  r e c o g n i z e s  t h a t  in t i m e s  of r e s o u r c e  
s h o r t a g e  t h e r e  n e e d s  to be a r e a s o n a b l e  p r e f e r e n c e  f o r  s u b s i s t e n c e  
u s e  o f  f i s h  s t o c k s  and g a m e  p o p u l a t i o n s  t h a t  a r e  t r u l y  i m p o r t a n t  
s u b s i s t e n c e  s t o c k s .  T n e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  t h a t  fi s h  
a n d  w i l d l i f e  are r e s e r v e d  to the p e o p l e  f o r  c o m m o n  use. The 
C o n s t i t u t i o n  a l s o  p r o v i d e s  t h a t  f i s h  and w i l d l i f e  m a y  be s u b j e c t  
to p r e f e r e n c e s  a m o n g  u s e r s .  T h e r e f o r e ,  the L e g i s l a t u r e  h a s  
a u t h o r i t y  to e s t a b l i s h  a p r e f e r e n c e  for s u b s i s t e n c e  and d e f i n e  it, 
p r o t e c t  it a n d  l i m i t  it as p r o v i d e d  by the b i ll.
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T h i r d ,  t h i s  s e c t i o n  a l s o  s t a t e s  the i n t e n t i o n  o f  the 
L e g i s l a t u r e  t h a t  t h e  B o a r d  of F i s h e r i e s  a n d  the B o a r d  o f  G a m e  h a v e  
s u f f i c i e n t  a u t h o r i t y ,  f l e x i b i l i t y  a n d  i n f o r m a t i o n  n e c e s s a r y  to 
m a n a g e  t h e  r e s o u r c e s  a n d  d e a l  s e n s i b l y  and k n o w l e d g e a b l y  w i t h  the 

m a n y  i s s u e s  t h a t  c o m e  to the b o a r d s .  T h e  p u r p o s e  of this 
p r o v i s i o n  is to s t a t e  t h a t  the a u t h o r i t i e s  d e l e g a t e d  b y  t h i s  b i l l  
to the b o a r d s  a n d  to the D e p a r t m e n t  of F i s h  and G a m e  a r e  i n t e n d e d  
to be s u f f i c i e n t l y  b r o a d  a n d  f l e x i b l e  s o  t h a t  t h e  b o a r d s  c a n  d e a l  
w i t h  a l l o c a t i o n  i s s u e s ,  p r o t e c t  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l  a n d  
o t h e r  u s e s  a n d  p r o t e c t ,  m a i n t a i n  a n d  m a n a g e  the r e s o u r c e s  u p o n  

w h i c h  t h e y  d e p e n d .

S e c t i o n  2: R e s p o n s i b i l i t i e s  of the S u b s i s t e n c e  D i v i s i o n

S e c t i o n  2 a m e n d s  e x i s t i n g  l a w  c o n c e r n i n g  t h e  
r e s p o n s i b i l i t i e s  of the S u b s i s t e n c e  D i v i s i o n  in the D e p a r t m e n t  of 
F i s h  a n d  G a m e .  T h e  S u b s i s t e n c e  D i v i s i o n  is a r e s e a r c h  and 
i n f o r m a t i o n a l  a r m  of the D e p a r t m e n t ,  r a t h e r  t h a n  a m a n a g e m e n t  
a r m .

T h e  d r a f t  b i l l  e x p a n d s  a n d  c l a r i f i e s  the i n f o r m a t i o n a l  
d u t i e s  of the S u b s i s t e n c e  D i v i s i o n  in t h a t  it r e q u i r e s  the 
d i v i s i o n  to c o m p i l e  a n d  a n a l y z e  m a n y  d i f f e r e n t  t y p e s  o f  d a t a  th a t  
a r e  u s e f u l  to the b o a r d s  in m a k i n g  k n o w l e d g e a b l e  d e c i s i o n s .  T h e  
a m e n d m e n t s  r e q u i r e  t h e  d i v i s i o n  to a s s i s t  the b o a r d s  by 
i d e n t i f y i n g  s t o c k s  o f  f i s h  a n d  p o p u l a t i o n s  o f  g a m e  t h a t  a r e  u s e d  
f o r  s u b s i s t e n c e ,  i d e n t i f y i n g  the d e g r e e  of i m p o r t a n c e  t h a t  t h o s e  
s t o c k s  a n d  p o p u l a t i o n s  h a v e  to c u s t o m a r y  a n d  t r a d i t i o n a l  
s u b s i s t e n c e  u s e ,  the a r e a s  u s e d  b y  g r o u p s  o f  s u b s i s t e n c e  u s e r s ,  
t h e  a r e a s  u s e d  b y  t h e  w i l d l i f e  u p o n  w h i c h  s u b s i s t e n c e  o c c u r s ,  and 
the i m p a c t s  of s u b s i s t e n c e  u s e  a n d  n o n - s u b s i s t e n c e  use. T h e  b i l l  
a l s o  r e c o g n i z e s  th a t  in p e r f o r m i n g  th i s  i n f o r m a t i o n a l  r o l e  to 
a s s i s t  the b o a r d s  the d i v i s i o n  m u s t  i n t e r r e l a t e  m a n y  r e l a t e d  n e e d s  
fo r  i n f o r m a t i o n .  T h a t  is to say, for e x a m p l e ,  that i d e n t i f y i n g  a
p o p u l a t i o n  of g a m e  as an i m p o r t a n t  s u b s i s t e n c e  r e s o u r c e  is m o s t
u s e f u l  if t h e  d i v i s i o n  a l s o  i d e n t i f i e s  to the b o a r d  o t h e r  
i n f o r m a t i o n  a b o u t  the r e s o u r c e  in q u e s t i o n ,  s u c h  as the u s e s  to 
w h i c h  the g a m e  is put, t h e  i m p o r t a n c e  of the u s e  f o r  s u b s i s t e n c e  
p u r p o s e s ,  the a m o u n t  of t h o s e  u s e s  p r e s e n t l y  a n d  t r a d i t i o n a l l y  
o c c u r r i n g ,  the a m o u n t  of the r e s o u r c e  t h a t  is n e c e s s a r y  to p r o v i d e  
a r e a s o n a b l e  o p p o r t u n i t y  for i m p o r t a n t  u s e s  to c o n t i n u e ,  the a r e a s  
u t i l i z e d  f o r  h a r v e s t ,  a n d  the a r e a s  u t i l i z e d  b y  the g a m e  e v e n  w h e n  
n o t  u n d e r  A l a s k a  h a r v e s t  s i n c e  i m p a c t s  of A l a s k a n  a c t i v i t i e s  m a y  
be f e l t  o u t s i d e  of A l a s k a .  T h u s ,  t h e s e  a n d  o t h e r  p r o v i s i o n s  in 
s e c t i o n  2 r e q u i r e  the S u b s i s t e n c e  D i v i s i o n  to p u t  s u b s i s t e n c e  use 
a n d  s u b s i s t e n c e  i s s u e s  in a b r o a d  f a c t u a l  c o n t e x t  in o r d e r  t h a t  
the b o a r d s  m a y  m a k e  s o u n d  d e c i s i o n s .

S e c t i o n s  3, 4, 6 a n d  7 : A u t h o r i t y  of the B o a r d  of F i s h e r i e s
a n d  the B o a r d  of G a m e

S e c t i o n s  3 a n d  4 a m e n d  the e x i s t i n g  a u t h o r i t i e s  of the 
B o a r d  of F i s h e r i e s ,  a n d  s e c t i o n s  6 a n d  7 a m e n d  the e x i s t i n g  
a u t h o r i t i e s  of the B o a r d  o f  G a m e .  T h e  p r o v i s i o n s  of s e c t i o n s  3
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a n d  4 p a r a l l e l  t h o s e  of s e c t i o n s  6 and 7. In m o s t  r e s p e c t s ,  o n l y  
the b o a r d s  a r e  d i f f e r e n t .  T h e  a m e n d m e n t s  a r e  in s e p a r a t e  s e c t i o n s  

b e c a u s e  t h e  f i r s t  of e a c h  p a i r  of s e c t i o n s  (i.e. s e c t i o n s  3 a n d  6) 
r e l a t e s  to t h e  g e n e r a l  a u t h o r i t i e s  of the B o a r d  of F i s h e r i e s  and 

t h e  B o a r d  of G a m e  r e s p e c t i v e l y ,  a n d  t h e  s e c o n d  of e a c h  p a i r  of 
s e c t i o n s  (i.e. s e c t i o n s  4 a n d  7) d e a l s  s p e c i f i c a l l y  w i t h  the 
r e g u l a t o r y  a u t h o r i t y  o f  the r e s p e c t i v e  b o a r d  o v e r  s u b s i s t e n c e .  In 
e x i s t i n g  s t a t e  law, the g e n e r a l  r e g u l a t o r y  a u t h o r i t y  of the B o a r d  
of F i s h e r i e s  is f o u n d  in AS 1 6 . 0 5 . 2 5 1 ( a ) ;  the s u b s i s t e n c e  
r e g u l a t o r y  a u t h o r i t y  of t h e  B o a r d  of F i s h e r i e s  is f o u n d  in AS 
1 6 . 0 5 . 2 5 1 ( b ) ;  the g e n e r a l  r e g u l a t o r y  a u t h o r i t y  o f  the B o a r d  of 
G a m e  is f o u n d  in A S  1 6 . 0 5 . 2 5 5 ( a ) ;  a n d  the s u b s i s t e n c e  r e g u l a t o r y  
a u t h o r i t y  is f o u n d  in A S  1 6 . 0 5 . 2 5 5 ( b )  and A S  1 6 . 0 5 . 2 5 7 .  B e c a u s e  
t h e  a u t h o r i t i e s  of the b o a r d s  are f o u n d  in d i f f e r e n t  s e c t i o n s  and 
s u b s e c t i o n s  o f  the p r e s e n t  s t a t u t e s ,  t h e  d r a f t  b i l l  d e a l s  w i t h  
t h e m  s e p a r a t e l y ,  b u t  s i m i l a r l y .  H o w e v e r ,  for p u r p o s e s  o f  th i s  
s e c t i o n - b y - s e c t i o n  a n a l y s i s ,  it is s i m p l i e r  to d i s c u s s  t h e m  as a 
p a c k a g e  o f  r e l a t e d  and s i m i l a r  a m e n d m e n t s .

T h e  a m e n d m e n t s  o f  s e c t i o n s  3 a n d  6 to the g e n e r a l  
a u t h o r i t i e s  a r e  l a r g e l y  s e l f - e x p l a n a t o r y .  T h e y  c l a r i f y  a n d  f i l l  
g a p s  in a u t h o r i t y  th a t  h a v e  a r i s e n  in the c o n t e x t  o f  m a n y  i s s u e s  
r e l a t e d  to the m a n a g e m e n t  of f i s h  a n d  g a m e .  M o s t  o f  t h e s e  a r e  
t e c h n i c a l  a m e n d m e n t s .  A l l  p r e v i o u s  s u b s i s t e n c e  b i l l s  h a v e  
a d d r e s s e d  t h e s e  g e n e r a l  p r o v i s i o n s  in o n e  f o r m  o r  a n o t h e r ,  and 
t h i s  b i l l  m o r e  t h a n  o t h e r s  t r i e s  to d e a l  w i t h  m a n y  t e c h n i c a l  and 
l e g a l  p r o b l e m s  t h a t  h a v e  a r i s e n  b e f o r e  the B o a r d  of F i s h e r i e s  and 

the B o a r d  of G a m e .

T h e  a m e n d m e n t s  in s e c t i o n s  4 a n d  7 a r e  to the m a i n  
s u b s i s t e n c e  p r o v i s i o n s  of e x i s t i n g  law. S e v e r a l  i m p o r t a n t  
c o n c e p t s  are s t a t e d .  S e c t i o n  4 a n d  7 e s t a b l i s h e  a s u b s i s t e n c e  
p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e  of f i s h  and g a m e .  H o w e v e r ,  the 
p r e f e r e n c e  d o e s  n o t  a p p l y  to a l l  f i s h  s t o c k s  o r  g a m e  p o p u l a t i o n s .  
O n e  o f  the p r o b l e m s  w i t h  the p r e s e n t  s u b s i s t e n c e  l a w  is t h a t  it 
a r g u a b l l y  c r e a t e s  a s u b s i s t e n c e  p r i o r i t y  on e v e r y  s t o c k  of f i s h  or 
p o p u l a t i o n  of g a m e  for w h i c h  t h e r e  is a h a r v e s t a b l e  s u r p l u s ,  e v e n  
if the r e s o u r c e  is not an i m p o r t a n t  s u b s i s t e n c e  f i s h  s t o c k  o r  g a m e  
p o p u l a t i o n .  T h i s  m a d e  l i t t l e  s e n s e  to s p o r t  u s e r s  and i n h i b i t e d  
p u b l i c  a c c e p t a n c e  o f  the s u b s i s t e n c e  laws.

In the d r a f t  b i l l ,  the l a n g u a g e  of the p r e f e r e n c e  is 
m o r e  c l e a r l y  c o n s i s t e n t  w i t h  f e d e r a l  l a w  t h a n  is the p r e s e n t  
l a n g u a g e  a d o p t e d  in 1978. In m a n y  r e s p e c t s  it is m o d e l e d  a f t e r  
the f e d e r a l  l a n g u a g e  c r e a t i n g  the f e d e r a l  s u b s i s t e n c e  p r e f e r e n c e ,  
s o  as to a s s u r e  c o n s i s t e n c y .  N e v e r t h e l e s s ,  the f e d e r a i  l a w  on the 
p r e f e r e n c e  is s u f f i c i e n t l y  g e n e r a l  a n d  f l e x i b l e ,  s u c h  t h a t  it 
p r o v i d e s  the s t a t e  w i t h  an o p p o r t u n i t y  to be c o n s i s t e n t  y e t  a l s o  
p r o t e c t  a n d  m a n a g e  s p o r t ,  c o m m e r c i a l ,  a n d  s u b s i s t e n c e  u s e s ,  and 
t h e  r e s o u r c e s  t h e m s e l v e s ,  m o r e  s p e c i f i c a l l y  a n d  m o r e  a p p r o p r i a t e l y  
t h a n  e i t h e r  e x i s t i n g  s t a t e  l a w  or f e d e r a l  law. T h e  f o l l o w i n g  

c h a n g e s  a r e  s i g n i f i c a n t .
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F i r s t ,  t h e  s u b s i s t e n c e  p r e f e r e n c e  is o n l y  for 
n o n w a s t e f u l  s u b s i s t e n c e  u s e s .  T h e  c o n c e p t  of p r o t e c t i n g  o n l y  
n o n w a s t e  "ul s u b s i s t e n c e  is f o u n d  in f e d e r a l  law, b u t  n o t  in 
p r e s e n t  - a t e  law. T h e r e f o r e ,  t h e r e  w i l l  be no p r o b l e m  w i t h  
c o n s i s t e n c y .  " N o n w a s t e f u l "  is d e f i n e d  in s e c t i o n  16 o f  the b i l l .

S e c o n d ,  s u b s i s t e n c e  p r e f e r e n c e ,  as d e f i n e d  b y  s e c t i o n  16 

o f  t h e  b i l l ,  is a f l e x i b l e  p r e f e r e n c e .  It s e e k s  to b a l a n c e  t h e  
d e g r e e  of p r e f e r e n c e  w i t h  the d e g r e e  of d e p e n d e n c e  on the 
r e s o u r c e .  T h e  f e d e r a l  l a w  d o e s  not r e q u i r e  t h a t  in a l l  c a s e s  of 
r e s o u r c e  s h o r t a g e  t h e r e  m u s t  be a t o t a l  e x c l u s i o n  of o t h e r  u s e s .  
T h e  c o n c e p t  o f  a f l e x i b l e  p r e f e r e n c e  r e c i j n i z e s  t h a t  w h e n  
d e p e n d e n c e  o n  the f i s h  s t o c k  in q u e s t i o n  is v e r y  h i g h  a n d  
s h o r t a g e s  a r e  s e v e r e ,  t h e n  t o t a l  e x c l u s i o n  m a y  be n e c e s s a r y  in 
o r d e r  to p r o v i d e  a r e a s o n a b l e  p r e f e r e n c e .  H o w e v e r ,  w h e n  t h e  f i s h  
s t o c k  is o n l y  m a r g i n a l l y  s i g n i f i c a n t  to s u b s i s t e n c e ,  o r  w h e n  it is 
o n l y  i n c i d e n t a l l y  h a r v e s t e d ,  o r  w h e n  it is c o n s i s t e n t l y  h a r v e s t e d  
b y  s p o r t  m e a n s  r e g a r d l e s s  of t h e  u l t i m a t e  u s e  a n d  the c h a r a c t e r  of 
t h e  u s e r ,  o r  w h e n  it is p r a c t i c a l l y  u n i m p o r t a n t  as a s u b s i s t e n c e  
r e s o u r c e ,  t h e n  a n y  p r e f e r e n c e  for s u b s i s t e n c e  u s e  c l e a r l y  s h o u l d  
n o t  a u t o m a t i c a l l y  e x c l u d e  n o n - s u b s i s t e n c e  u s e s  e v e n  w h e n  s h o r t a g e  
o c c u r s .  I n s t e a d ,  a l e s s  t h a n  e x c l u s i v e  p r e f e r e n c e  w o u l d  be 
a p p r o p r i a t e  a n d  m a y  be p r o v i d e d  in a m a n n e r  in w h i c h  t h e r e  is 
s t i l l  s o m e  d e g r e e  of p r e f e r e n c e  e v e n  t h o u g h  o t h e r  u s e s  c o n t i n u e  
a n d  e v e n  t h o u g h  a l l  u s e r  g r o u p s  r e d u c e  t h e i r  h a r v e s t s .  F o r  
e x a m p l e ,  a l t h o u g h  t h e r e  a r e  e x c e p t i o n s ,  g e n e r a l l y  d a l l  s h e e p ,  
s a n d h i l l  c r a n e s  a n d  s t e e l h e a d  a n d  r a i n b o w  t r o u t  h a v e  n o t  b e e n  
i m p o r t a n t  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  s t o c k s  in m a n y  
p a r t s  of the s t a t e .  E v e n  w h e r e  t h e y  h a v e  b e e n  s i b s i s t e n c e  s t o c k s ,  
t h e y  h a v e  o f t e n  b e e n  o n l y  o c c a s i o n a l l y  h a r v e s t e d  in a h i s t o r i c  
s e n s e ,  s i m p l y  b e c a u s e  o t h e r  r e s o u r c e s  w e r e  m o r e  p l e n t i f u l  a n d  
e a s i l y  a c c e s s i b l e .  T h e y  a r e  g e n e r a l l y  not h i g h l y  i m p o r t a n t  
s u b s i s t e n c e  s t o c k s  f o r  p u r p o s e s  of a s s u r i n g  t h a t  a r e a s o n a b l e  
o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s  w i l l  c o n t i n u e .  N e v e r t h e l e s s ,  
s h e e p ,  c r a n e s  and s t e e l h e a d  a n d  r a i n b o w  t r o u t  are v e r y  h i g h l y  
p r i z e d  r e c r e a t i o n a l  r e s o u c e s  f o r  s p o r t  and n o n - c o n s u p t i v e  u s e r s .  
A c c o r d i n g l y ,  a n y  p r e f e r e n c e  a t  all s h o u l d  be l e s s  s t r i c t  t h a n  
w o u l d  o c c u r  o n  s t o c k s  t h a t  a r e  t r u l y  i m p o r t a n t  f o r  p u r p o s e s  of 
a s s u r i n g  t h a t  the o p p o r t u n i t y  for a s u b s i s t e n c e  l i f e s t y l e  

c o n t  i n u e s .

T h i r d ,  t h e  p r e f e r e n c e  is o n l y  a p r e f e r e n c e  o v e r  o t h e r  
c o n s u m p t i v e  u s e s .  T h i s  is c o n s i s t e n t  w i t h  f e d e r a l  law. It m e a n s  
t h a t  the s u b s i s t e n c e  p r e f e r e n c e  w i l l  not be a p r e f e r e n c e  o v e r  
c e r t a i n  p r a c t i c e s  t h a t  c o n s t i t u t e  t a k i n g  of f i s h  a n d  g a m e  b u t  
w h i c h  a r e  n o n - c o n s u m p t i v e  in t h e  u s u a l  s e n s e  of the ter m .  F o r  
e x a m p l e ,  the B o a r d  o f  F i s h e r i e s  has e s t a b l i s h e d  s o m e  c a t c h  a n d  
r e l e a s e  t r o u t  f i s h e r i e s  in w h i c h  p e o p l e  tak e ,  b u t  a r e  not a l l o w e d  
to k i l l  d e l i b e r a t e l y  o r  c o n s u m e ,  the r e s o u r c e .  S i m i l a r l y ,  the 
D e p a r t m e n t  o f  F i s h  a n d  G a m e  o f t e n  " t a k e s "  (as the t e r m  is d e f i n e d  
l e g a l l y )  a l l  the f i s h  in a l a k e  by p o i s o n i n g  t h e m  in o r d e r  to 
c l e a n  o u t  u n d e s i r e a b l e  s p e c i e s  p r i o r  to s t o c k i n g .  W i t h  r e s p e c t  to 
g a m e ,  the d e p a r t m e n t  a l s o  " t a k e s "  g a m e  f o r  p u r p o s e s  of 
t r a n s p l a n t i n g  g a m e ,  c o n t r o l l i n g  p r e d a t o r s ,  a n d  o t h e r  r e a s o n s .  In
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n a t i o n a l  p a r k s ,  o p p o r t u n i t i e s  f o r  w i l d l i f e  v i e w i n g  a n d  m a i n t e n a n c e  
o f  s u b s t a n t i a l l y  u n h u n t e d  p o p u l a t i o n s  of g a m e  a r e  n o n - c o n s u m p t i v e  
d e d i c a t i o n s  o f  the r e s o u r c e s .  M a n a g e m e n t  t o o l s  l i k e  c a t c h - a n d -  
r e l e a s e  s p o r t  f i s h e r i e s ,  " t a k i n g s "  f o r  b i o l o i g i c a l  o r  m a n a g e m e n t  

r e a s o n s ,  a n d  p a r k s  s h o u l d  n o t  be p r o h i b i t e d  o r  m a d e  s u b s t a n t i a l l y  
m o r e  d i f f i c u l t  b e c a u s e  o f  a s u b s i s t e n c e  p r e f e r e n c e ,  p a r t i c u l a r l y  
if t h e r e  is n o  s i g n i f i c a n t  s u b s i s t e n c e  d e p e n d e n c e  o n  a r e s o u r c e  in 

q u e s t i o n .

F o u r t h ,  t h i s  s e c t i o n  a d d r e s s e s  w h a t  h a s  b e c o m e  k n o w n  as 
T i e r  I a n d  T i e r  II s u b s i s t e n c e .  T h e  m o s t  i m p o r t a n t  p o i n t  in a n y  
d i s c u s s i o n  a b o u t  T i e r  II s u b s i s t e n c e  is w h e t h e r  o r  not a n y  b i l l  
c o n s i d e r e d  by the l e g i s l a t u r e  w i l l  r e - o p e n  h u n t s  (and a l l o w  r e p e a l  

o f  p r e s e n t  T i e r  II h u n t s  a n d  f i s h e r i e s )  t h a t  w e r e  c r e a t e d  b y  
n e c e s s i t y  of t h e  M a d i s o n  d e c i s i o n .  T h i s  b i l l  w i l l  r e - o p e n  t h o s e  
h u n t s  a n d  it w i l l  a l l o w  r e p e a l  o f  t h e  T i e r  II h u n t s  a n d  f i s h e r i e s .  
T h e  m a n n e r  of a c c o m p l i s h i n g  t h a t  is c o m p l e x ,  h o w e v e r ,  d u e  to the 
i n t e r p l a y  of t h e  t w o  l e v e l s  o f  t h e  p r e f e r e n c e  ( T i e r s  I a n d  II) 

w i t h  the a b s e n c e  of the w o r d  " r u r a l "  in the e x i s t i n g  s t a t e  law. 
T h e r e f o r e ,  in o r d e r  to u n d e r s t a n d  h o w  we g e t  t h o s e  h u n t s  r e­
o p e n e d ,  it is n e c e s s a r y  to u n d e r s t a n d  w h a t  t i e r s  I a n d  II m e a n  in
s t a t e  a n d  f e d e r a l  l a w  a n d  a l s o  w h o  g e t s  the p r e f e r e n c e .

T h e  e x i s t i n g  s t a t e  l a w  m o r e  c l e a r l y  s t a t e s  the two 
l e v e l s  o f  the s u b s i s t e n c e  p r e f e r e n c e  t h a n  d o e s  the f e d e r a l  law, 
a n d  the A l a s k a  S u p r e m e  C o u r t  f o u n d  in the M a d  i s o n  c a s e  t h a t  t h e s e  
t w o  l e v e l s  e x i s t  in the p r e s e n t  s t a t e  law. T h e  f e d e r a l  
s u b s i s t e n c e  l a w  is l e s s  p r e c i s e  w i t h  r e s p e c t  to w h e t h e r  o r  not it, 
l i k e  the s t a t e  law, c o n t a i n s  t w o  l e v e l s  for the p r e f e r e n c e .  
H o w e v e r ,  l e g i s l a t i v e  h i s t o r y  of the f e d e r a l  l a w  i n d i c a t e s  t h a t  
e v e n  t h e  f e d e r a l  l a w  c o n t a i n s  the t w o  l e v e l s  n o w  k n o w n  as T i e r  I
a n d  T i e r  II. In b o t h  the f e d e r a l  a n d  the p r e s e n t  s t a t e  s t a t u t e s ,
t h e  f i r s t  l e v e l  ( T i e r  I) is w h e n  n o n - s u b s i s ' e n c e  u s e s  are 
r e s t r a i n e d  o r  e l i m i n a t e d ,  a n d  the s e c o n d  l e v e l  ( T i e r  II) is w h e n  

f u r t h e r  r e s t r i c t i o n  of h a r v e s t  is n e c e s s a r y  to p r o t e c t  the i t o c k .  
In t h e  l a t t e r  i n s t a n c e ,  t h e  p r e f e r e n c e  g o e s  to o n l y  t h o s e  
s u b s i s t e n c e  u s e r s  w h o  a r e  c u s t o m a r i l y  a n d  d i r e c t l y  d e p e n d e n t  ’•n 
t h e  r e s o u r c e  as a m a i n s t a y  o f  l i v e l i h o o d ,  w h o  a r e  l o c a l  r e s i d e  'ts, 
a n d  w h o  l a c k  a l t e r n a t i v e  r e s o u r c e s .

A  t e c h n i c a l  i s s u e ,  w i t h  r e s p e c t  to s o l v i n g  the p r e s e n t  
T i e r  I a n d  T i e r  II p r o b l e m s ,  a r i s e s  b e c a u s e  it is d i f f i c u l t  (and 
q u i t e  a n  a c h i e v e m e n t )  to be c o n s i s t e n t  w i t h  a l e s s  t h a n  p r e c i s e  
f e d e r a l  s t a t u t e .  T h e r e f o r e ,  b y  m o d e l i n g  s e c t i o n s  4 and 7 a f t e r  
t h e  a n a l o g o u s  p r o v i s i o n  in f e d e r a l  law, t h e  d r a f t  b i l l  is 
c o n s i s t e n t ,  r e g a r d l e s s  of w h a t  t h e  f e d e r a l  l a w  s a y s  i m p r e c i s e l y  
a b o u t  w h e t h e r  T i e r  I a n d  T i e r  II i m p l i c i t l y  e x i s t  in the f e d e r a l  

s t a t u t e .
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Sections 5 and 8: “Targeting Issues" —  What are appropriate
s u b s i s t e n c e  s t o c k s ;  w h a t  a r e  not 
a p p r o p r i a t e  s u b s i s t e n c e  s t o c k s ;  w h e n  
s h o u l d  the b o a r d s  be a l l o w e d  to s h i f t  o r  
p r o h i b i t e d  f r o m  s h i f t i n g  s u b s i s t e n c e  
h a r v e s t  to o t h e r  s t o c k s ?

F o r  l a c k  of a b e t t e r  t e r m ,  the i s s u e s  a d d r e s s e d  in 
s e c t i o n s  5 a n d  8 m a y  be c a l l e d  " t r a g e t i n g  i s s u e s " .  S e c t i o n s  5 a n d  
8 a r e  p a r a l l e l  s e c t i o n s ,  w i t h  the f o r m e r  d e a l i n g  w i t h  fish s t o c k s  
a n d  t h e  l a t t e r  d e a l i n g  w i t h  g a m e  p o p u l a t i o n s .  In e a c h  s e c t i o n ,  
s u b s e c t i o n s  (e) and (f) o f  the a m e n d i n g  l a n g u a g e  a r e  the k e y  
p r o v i s i o n s .  S u b s e c t i o n s  (e) p r o v i d e  t h a t  if a f i s h  (or g a m e )  
s t o c k  o r  p o p u l a t i o n  is n o t  a s i g n i f i c a n t  s u b s i s t e n c e  r e s o u r c e  a n d  
if s u b s i s t e n c e  is n o t  t h e  b e s t  u s e  o f  the r e s o u r c e ,  t h e n  
s u b s i s t e n c e  m a y  be p r o h i b i t e d  e v e n  if the r e s o u r c e  m a y  be t a k e n  
u n d e r  o t h e r  r e g u l a t i o n s .  S u b s e c t i o n s  (e) a l s o  s t a t e  the 
c i r c u m s t a n c e s  in w h i c h  s u b s i s t e n c e  u s e  of a r e s o u r c e  m a y  be 
s h i f t e d  a n d  m a y  n o t  be s h i f t e d  to a l t e r n a t i v e  f i s h  s t o c k s  a n d  g a m e  
p o p u l a t i o n s .  W i t h  r e s p e c t  to f i s h  s t o c k s ,  the b i l l  p e r m i t s  
s h i f t i n g  o n l y  if t h e r e  is a p r i o r  o r  c o n t e m p o r a n e o u s  s t o c k  t h a t  is 
s u i t a b l e  a n d  a v a i l a b l e .  W i t h  r e s p e c t  to g a m e  p o p u l a t i o n s ,  
s h i f t i n g  is o n l y  p e r m i t t e d  if t h e r e  is a s u i t a b l e  a n d  a v a i l a b l e  
p o p u l a t i o n .  T h e s e  l e g a l  s t a n d a r d s  for a l l o w i n g  or p r o h i b i t i n g  
s h i f t i n g  o f  a t a r g e t  s t o c k  a r e  c o n s i s t e n t  w i t h  the f e d e r a l  law. 
T h e y  a r e  c o n s i s t e n t  w i t h  s e v e r a l  a s p e c t s  of the f e d e r a l  law, 
i n c l u d i n g  (1) t h e  p r o v i s i o n s  of the f e d e r a l  law w h i c h  m a k e  
s u b s i s t e n c e  s u b j e c t  to s o u n d  m a n a g e m e n t  p r i n c i p l e s ,  (2) the 
f e d e r a l  c o n s t r a i n t  a g a i n s t  w a s t e f u l  s u b s i s t e n c e  u s e  and (3) the 
g u i d i n g  p u r p o s e  o f  the f e d e r a l  s t a t u t e ,  w h i c h  is to p r o v i d e  the 
o p p o r t u n i t y  for r u r a l  A l a s k a  r e s i d e n t s  e n g a g e d  in a s u b s i s t e n c e  
w a y  of l i f e  to c o n t i n u e  to d o  so.

In s e c t i o n s  5 a n d  8, s u b s e c t i o n  (f) of the a m e n d i n g  
l a n g u a g e  a l l o w s  the r e s p e c t i v e  b o a r d s  to e s t a b l i s h  a d m i n i s t r a t i v e  
a p p e a l  p r o c e d u r e s  a n d  r e q u i r e s  a n y  p o t e n t i a l  p l a i n f i f f  to e x h a u s t  
a d m i n i s t r a t i v e  a p p e a l s  b e f o r e  g o i n g  i n t o  s t a t e  c o u r t .  T h i s  s h o u l d  
k e e p  m a n y  a l l o c a t i o n  i s s u e s  o u t  of the c o u r t s  in th a t  an 
a d m i n i s t r a t i v e  a p p e a l  p r o c e s s  is a m o r e  e c o n o m i c a l  a n d  l e s s  t i m e  
c o n s u m i n g  m e t h o d  of s e t t l i n g  m a n y  d i s p u t e s  t h a n  is j u d i c i a l  

a c t  i o n .

S e c t i o n s  5 a n d  8 a l s o  p r o v i d e  t h a t  s u b s i s t e n c e  f i s h i n g  
a n d  h u n t i n g  a r e  s u b j e c t  to s e a s o n s ,  b a g  l i m i t s ,  m e t h o d s  a n d  m e a n s  
r e s t r i c t i o n s  a n d  o t h e r  r e g u l a t i o n s  a d o p t e d  b y  the b o a r d s .  T h i s  is 
c o n s i s t e n t  w i t h  e x i s t i n g  s t a t e  law.

S e c t i o n  9 : S u b s i s t e n c e  H u n t i n g  D e f i n e d

S e c t i o n  9 a m e n d s  the e x i s t i n g  d e f i n i t i o n  of s u b s i s t e n c e  
h u n t i n g  by c l a r i f y i n g  t h a t  it is f o r  " r u r a l  r e s i d e n t s "  of A l a s k a .  
T h i s  is n e c e s s a r y  in o r d e r  to a c c o m p l i s h  r e p e a l  o f  t h e  T i e r  II 
h u n t s ,  s i n c e  t h e y  a r e  the d i r e c t  r e s u l t  of the a b s e n c e  of the w o r d  
" r u r a l "  in the e x i s t i n g  s t a t e  s t a t u t e .  A v e r y  i m p o r t a n t  q u e s t i o n ,
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o t h e r  t h a n  a d d r e s s i n g  T i e r  II p r o b l e m s ,  is h o w  to d e f ’ e " r u r a l " ,  
a n d  the b i l l  a n s w e r s  t h i s  in s e c t i o n  16 b y  d e f i n i n g  " r u r a l  
r e s i d e n t s " ,  r a t h e r  t h a n  by d e f i n i n g  " r u r a l " .  T h e  e x p l a n a t i o n  is 
f o u n d  u n d e r  " S e c t i o n  16" in t h i s  s e c t i o n - b y - s e c t i o n  a n a l y s i s .

S e c t i o n  1 0 : R e p e a l  of A u t o m a t i c a l l y  E x c l u s i v e  S u b s i s t e n c e
H u n t i n g  A r e a s

U n d ^ r  e x i s t i n g  s t a t e  law, A S  1 6 . 0 5 . 2 5 7 ( h ) ( 2 ) ,  a n y  

s u b s i s t e n c e  h u n t i n g  a r e a  c r e a t e d  by t h e  B o a r d  of G a m e  m u s t  be 
m a n a g e d  s o l e l y  f o r  s u b s i s t e n c e  h u n t i n g  of the g a m e  p o p u l a t i o n  f o r  
w h i c h  t h e  a r e n  w a s  c r e a t e d .  S i n c e  t h e  d e g r e e  of the p r e f e r e n c e  at 
T i e r  I s u b s i s t e n c e  m a y  v a r y  a c c o r d i n g  to the i m p o r t a n c e  of the 
s t o c k  a n d  the d e g r e e  o f  d e p e n d e n c y ,  s u c h  s u b s i s t e n c e  h u n t i n g  a r e a s  
a r e  in c o n f l i c t  w i t h  t h e  p r e f e r e n c f  as s t a t e d  in the d r a f t  b i l l .  
A c c o r d i n g l y ,  t h e y  a r e  r e p e a l e d  as d o f i n e d  in AS 1 6 . 0 5 . 2 5 7 ( h ) ( 2 ) .  
T h i s  is not to s a y  h o w e v e r ,  t h a t  s u b s i s t e n c e  h u n t i n g  a r e a s  m a y  not 
b e  c r e a t e d  o r  t h a t  t h e y  m a y  not be e x c l u s i v e .  It is o n l y  to s a y  
t h a t  t h e  p r e s e n t  d e f i n i t i o n  of t h e m  is at o d d s  w i t h  the r e s t  o f  
the b i l l .

S e c t i o n  1 1 : M e t h o d s  o f  D e t e r m i n i n g  C u s t o m a r y  and T r a d i t i o n a l
S u b s i s t e n c e  U s e  a n d  A l l o c a t i o n s  of F i s h  a n d  G a m e

S e c t i o n  11 e s t a b l i s h e s  the r a t i o n a l  p r o c e d u r e  b y  w h i c h  
t h e  b o a r d s  s h a l l  d e t e r m i n e  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  
u s e s  a n d  a l l o c a t e  r e s o u r c e s .  T h e  p r o v i s i o n s  cf s e c t i o n  11 a r e  
c o n s i s t e n t  w i t h  the i n f o r m a t i o n a l  t a s k s  of the S u b s i s t e n c e  
D i v i s i o n ,  as s t a t e d  in s e c t i o n  2 o f  the b i l l .  S e c t i o n  11, 
h o w e v e r ,  is n e w  s t a t u t o r y  l a n g u a g e  t h a t  s a y s  the b o a r d s  s h a l l  
f i r s t  i d e n t i f y :  (1) the a m o u n t  o f  r e s o u r c e s  n e e d e d  to r e a s o n a b l y  
p r o v i d e  a s u b s i s t e n c e  o p p o r t u n i t y ,  (2) the c u s t o m a r y  and 
t r a d i t i o n a l  s u b s i s t e n c e  u s e  a r e a s  b y  s p e c i e s ,  s t o c k  o r  g a m e  
p o p u l a t i o n ,  a n d  b y  g r o u p s  o f  u s e r s ,  a n d  (3) the i m p o r t a n t  
s u b s i s t e n c e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .  S e c o n d ,  e a c h  b o a r d  
t h e n  a s s e s s  t h e  b i o l o g i c a l  sta „s o f  the r e s o u r c e s  in q u e s t i o n .  
T h i r d ,  e a c h  b o a r d  th e n  d e t e r m i n e s  the a m o u n t  o f  h a r v e s t a b l e  
s u r p l u s  n e c e s s a r y  to p r o v i d e  a r e a s o n a b l e  s u b s i s t e n c e  o p p o r t u n i t y  
w i t h  r e s p e c t  to the p a r t i c u l a r  r e s o u r c e  in q u e s t i o n .  F o u r t h ,  
a f t e r  t h a t  is d e t e r m i n e d ,  n o n - s u b s i s t e n c e  u s e s  m a y  be 
a c c o m m o d a t e d

T h i s  f r a m e w o r k  is s i m i l a r  to e x i s t i n g  b o a r d  p o l i c i e s  
f o u n d  in 5 A A C  9 9 . 0 1 0 ,  the v a l i d i t y  of w h i c h  w a s  t h r e a t e n e d  by the 
M a d  i s o n  d e c i s i o n .  By s t a t u t o r i l y  e n a c t i n g  the f r a m e w o r k ,  the 
p r o b l e m  of p o t e n t i a l  i n v a l i d i t y  is s o l v e d .

M o r e  i m p o r t a n t l y ,  the p r o v i s i o n s  e s t a b l i s h  a r a t i o n a l  
m e a n s  of m a k i n g  a l l o c a t i o n  d e c i s i o n s  w h i c h  p r o t e c t  s p o r t ,  
s u b s i s t e n c e ,  c o m m e r c i a l ,  a n d  n o n - c o n s u m p t i v e  u s e r s  f r o m  u n f a i r  
c o m n p e t i t i o r . . T h e  p r o v i s i o n s  d o  so by f o c u s i n g  o n  i m p o r t a n t  
s u b s i s t e n c e  s t o c k s ,  b y  a n a l y z i n g  s u b s i s t e n c e  use in t e r m s  o f  a r e a s  
u s e d ,  a n d  b y  p r o t e c t i n g  a l l  u s e s  a c c o r d i n g l y .
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S e c t i o n  11 al s o  a l l o w s  the b o a r d s  to a d o p t  c r i t e r i a  for 
d e f i n i n g  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  use, and u ntil the 
b o a r d s  do  so, the d r a f t  bill r e - a d o p t s  the e i g h t  p o i n t  c r i t e r i a  
for d e f i n i n g  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  use that the 
b o a r d s  have p r e v i o u s l y  used.

S e c t i o n  1 2 : S u b s i s t e n c e  P e r m i t s

S e c t i o n  12 g r a n t s  the b o a r d s  a u t h o r i t y  to adopts 
p r o g r a m s  for s u b s i s t e n c e  p e r m i t s .  No fee is s u g g e s t e d  s i nce the 
p e r m i t s  are t e c h n i c a l l y  not a l i c e n s e  issued by the D e p a r t m e n t  of 
R e v e n u e .  The d r a f t  l a n g u a g e  a l l o w s  f l e x i b i l i t y  in d e s i g n i n g  a 
p e r m i t  p r o g r a m .  It r e c o g n i z e s  that p e r m i t s  s h o u l d  be r e q u i r e d  
w h e n  s i g n i f i c a n t  r e s o u r c e  c o m p e t i t i o n  or o t h e r  r e a s o n s  m a k e  the 
g a t h e r i n g  of data, t h r o u g h  a p e r m i t  s y s t e m ,  a us e f u l  tool in 
m a n a g e m e n t .  Part of the f l e x i b l e  d e s i g n  of the p e r m i t  a u t h o r i t y  
c o n t a i n e d  in this s e c t i o n  is the p r o v i s i o n  that p e r m i t s  ne e d  not 
a l w a y s  be h a n d l e d  on an i n d i v i d u a l  ba s i s ,  and that for p u r p o s e s  of 
e f f i c i e n c y  it may be s u f f i c i e n t  to d e s i g n  p e r m i t s  for areas, 
c o m m u n i t i e s ,  d i s c r e e t  g r o u p s  of i n d i v i d u a l s  w i t h i n  c o m m u n i t i e s ,  or 
s i m p l y  i n d i v i d u a l s .  The p e r m i t  p r o c e s s  will i d e n t i f y  the f i s h  
s t o c k s  and the g a m e  p o p u l a t i o n s  that m a y  be t a k e n  u nder the p e r m i t  
for s u b s i s t e n c e .

S e c t i o n  1 3 : T e c h n i c a l  a m e n d m e n t  to e x i s t i n g  l a w .

Th i s  c o r r e c t s  a m i s s p e l l i n g  in the e x i s t i n g  s t a t u t e  and 
p e r f o r m s  one o t h e r  t e c h n i c a l  a m e n d m e n t .

S e c t i o n  1 4 : D e f i n i t i o n  of S u b s i s t e n c e  F i s h i n g

Th i s  is s i m i l a r  to the p r e v i o u s l y  d i s c u s s e d  d e f i n i t i o n  
for s u b s i s t e n c e  hunting.

S e c t i o n  1 5 : D e f i n i t i o n  of S u b s i s t e n c e  Uses

Th i s  i n c o r p o r a t e s  "rural r e s i d e n t s "  into the d e f i n i t i o n  
of s u b s i s t e n c e  uses. It is n e c e s s a r y  for f e d eral c o n s i s t e n c y .

S e c t i o n s  1 6 : New D e f i n i t i o n s

S e c t i o n  16 c o n t a i n s  s e v e r a l  n e w  d e f i n i t i o n s .  The m o s t  
i m p o r t a n t  o n e s  c o n c e r n  the " m a i n t e n a n c e  of h e a l t h y  and n a t u r a l  
p o p u l a t i o n s "  as a c l a r i f i c a t i o n  of s u s t a i n e d - y i e l d  p r i n c i p l e s ,  the 
d e f i n i t i o n  of "rural A l a s k a  r e s i d e n t "  w h i c h  is tied to the 
c r i t e r i a  for c u s t o m a r y  and t r a d i t i o n a l  use r a t h e r  than to the 
c o n c e p t  of some area of the state, and the d e f i n i t i o n  of the 
v a r i a b l e  and fle x i b l e  " s u b s i s t e n c e  p r e f e r e n c e "  w h i c h  seeks to v a r y  
the d e g r e e  of the p r e f e r e n c e  w i t h  the d e g r e e  of d e p e n d e n c e  on the 
r e s o u r c e  in q u e s t i o n .
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DISCUSSION DRAFT 9 /5 /85  THIS IS A ROUGH DRAFT FOR DISCUSSION 
PURPOSES ONLY. TOGETHER WITH ANY CONCEPT CHANGES, SOME SECTIONS 
NEED TO BE FLESHED OUT, THE CRITERIA NEED TO BE REFINED, AND OTHER 
ADDITIONAL WORK NEEDS TO DONE BEFORE IT IS COMPLETE BILL FORM.
Section  I .  FINDINGS The l e g i s l a t u r e  f in d s  tha t

(1 )  subsistence i s  important to re s id en ts  o f  many sm a l l ,  
remote communities in  A laska as a p r in c ip a l  means o f  ob ta in ing  food ;

( 2 )  when the Congress o f  the United S ta te s  r e f e r r e d ,  in  T i t l e  
V I I  o f  Pub lic  Law 96 -487 , ANILCA, to " ( 1 )  the con t inua tion  o f  the 
oppo rtun ity  f o r  subsistence uses by r u r a l  re s id en ts  o f  A la s k a . . . "  
and found that " ( 2 )  the s i t u a t io n  in  A laska i s  unique in  th a t ,  in  
most cases , no p r a c t i c a l  a l t e r n a t i v e  means a re  a v a i la b le  to rep la c e  
the food supp lie s  and o th e r  items gathered from f i s h  and w i l d l i f e  
which supply r u r a l  re s id en ts  dependent on subsistence u se s ;"  i t  was 
r e f e r r i n g  to  r u r a l  re s id en ts  in  those a reas where th is  i s  t ru e ;

(3 )  the oppo rtun ity  to f i s h  and hu t  i s  v i t a l l y  important to  
many A laskans, throughout our s t a t e ,  f o r  ..e experience as w e l l  as 
f o r  fo od , and even in  communities where the re  a re p r a c t i c a l  
a l t e rn a t iv e s  means o f  ob ta in ing  food s u p p l ie s ,  many re s id en ts  p lace 
s u b s ta n t ia l  r e l ia n c e  on f i s h  and game as a p a r t  o f  t h e i r  d ie t ;

( 4 )  i t  i s  the in ten t  o f  the L e g is la tu re  to e s ta b l i s h  a 
p re fe rence  o f  subsistence uses as a p r in c ip a l  o f  management o f  f i s h  
and w i l d l i f e  by the Boards o f  F ish and Game in  those a re a s , "where 
no p r a c t i c a l  a l t e rn a t iv e  means a re  a v a i la b le  to rep lace  the the food 
supp lie s  and o the r items gathered from f i s h  and w i l d l i f e  which 
supply r u r a l  re s id en ts  dependent on Subsistence uses" ;

( 5 )  i t  i s  the in ten t  o f  the L e g is la tu re  tha t the Boards o f  
F ish and Game have wide f l e x i b i l i t y  in  managing A laska 's  f i s h  and 
w i l d l i f e  and that the boards use th i s  f l e x i b i l i t y  to ensure 
susta ined y ie ld  and best use o f  a l l  f i s h  stocks and w i l d l i f e  
spec ies .

AS 16 .0 5 .2 5 1  i s  amended to read :
(a )  The Board o f  F i s h e i 1 is may adopt re g u la t io n s  i t

considers adv isab le  m  accordance with the Adm in is t ra t ive  
Procedure Act (AS 4 4 .6 2 )  f o r

(1 )  s e t t in g  apart f i s h  re se rv e  a re a s , re fuges  and 
sanc tua r ie s  in  the waters o f  the s ta t e  over which i t  has 
j u r i s d i c t i o n ,  sub jec t to the app rova l o f  the le g i s l a t u r e ;

(2 )  e s ta b l is h in g  open and c losed  seasons and areas f o r  
the tak ing o f  f i s h ;

(3 )  s e t t in g  quotas , bag l im i t s ,  h a rves t l e v e l s ,  and sex 
and s iz e  l im i t a t io n s  on the tak ing  o f  f i s h ;



( 4 )  e s ta b l is h in g  the means and methods employed in  the 
p u r s u i t ,  capture and t ra n sp o r t  o f  f i s h ;

(5 )  e s ta b l is h in g  marking and i d e n t i f i c a t i o n  
requirements f o r  means used in  p u r s u i t ,  capture and 
t ran sp o r t  o f  f i s h ;

(6 )  c la s s i f y in g  as commercial f i s h ,  sp o r t  f i s h ,
pe rsona l use f i s h ,  subsistence f i s h ,  o r  p reda to rs  o r  o the r 
c a tego r ie s  e s s e n t ia l  f o r  r e g u la to ry  purposes;

(7 )  watershed and h ab i ta t  improvement, and management, 
c on se rva t ion , p ro te c t io n ,  u se , d is p o s a l ,  p ropagation and 
stock ing o f  f i s h ;

(8 )  in v e s t ig a t in g  and determ ining the ex ten t and e f f e c t
o f  d isea se , p re d a t io n , and competition among f i s h  in  the 
s t a t e ,  exe rc is in g  c o n t ro l  measures considered necessary to 
the resou rces o f  the s t a t e ;

(9 )  p ro h ib i t in g  and re g u la t in g  the l i v e  cap tu re , 
possess ion , t r a n s p o r t ,  o r  r e le a s e  o f  n a t ive  o r  e x o t ic  f i s h  
o r t h e i r  eggs;

(10 ) e s ta b l is h in g  seasons, a re a s , quotas and methods o f  
h a rves t f o r  aquatic  p la n t s ;

(11 ) e s ta b l is h in g  the times and dates during which the 
issuance o f  f i s h in g  l i c e n s e s ,  perm its and r e g is t r a t i o n s  
and the t r a n s f e r  o f  perm its and r e g is t r a t i o n s  between 
r e g i s t r a t i o n  a reas i s  a l low ed ; however, th is  paragraph 
does not apply to perm its issued o r  t r a n s fe r re d  under AS 
16 .4 3 .

(12 ) reg u la t in g  se lec ted  stocks f o r  catch and 
re le a s e  sp o r t  f i s h in g .

(1 3 )  reg u la t in g  commercial, s p o r t ,  p e rsona l use, and 
subsistence f i s h in g .

Sec t ion  3 AS 1 6 .0 5 .2 5 1 (b )  i s  amended to read :
(b ) The Board u f F is h e r ie s  s h a l l  adopt re g u la t io n s  in  accordance 
w ith  the Adm in is t ra t ive  Procedure Act (AS 4 4 .6 2 )  regu la t in g  
[PERMITTING] the tak ing  o f  f i s h  f o r  subs is tence uses un less the 
board determ ines , in  accordance with the Adm in is tra t ive  Procedure 
Act, th a t  adoption o f  the re g u la t io n s  w i l l  je o p a rd iz e  o r  i n t e r f e r e  
w ith the maintenance o f  f i s h  stocks on a s u s ta in ed -y ie ld  b a s is .  
Whenever i t  i s  necessary to r e s t r i c t  the tak ing  o f  f i s h  to assu re 
the maintenance o f  f i s h  stocks on a s u s ta in e d -y ie ld  b a s is ,  o r  to 
assu re the con t inua tion  o f  subs is tence uses o f  such re sou rces , 
subs is tence use s h a l l  be the p re fe r r e d  [PRIORITY] use. I f  f u r t h e r



r e s t r i c t i o n  i s  necessa ry , the board s h a l l  e s t a b l i s h  r e s t r i c t i o n s  and 
l im i t a t i o n s  on and p r i o r i t i e s  f o r  these consumptive uses on the 
b a s is  o f  the fo l low in g  c r i t e r i a :

(1 )  customary and d i r e c t  dependence upon the resource as the 
mainstay o f  one's l i v e l i h o o d ;
( 2 )  l o c a l  re s idency ; and
(3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  re sou rce s .

Subsistence f i s h in g  au tho r ized  under t h i s  sec t ion  i s  
sub jec t to reasonab le  r e g u la t io n  o f  seasons , catch l im i t s  
and methods and means.
I f  a p a r t i c u la r  f i s h  s tock  i s  not a customary and 
t r a d i t i o n a l  o r  s ig n i f i c a n t  source o f  subsistence f o r  
re s id en ts  in  a r u r a l  subs is tence a re a , and, in  the board 's  
judgement, the best use o f  th a t  s tock  i s  not as a 
subsistence s to c k , the board may determ ine tha t a 
p a r t i c u la r  s tock  s h a l l  not be taken under subsistence 
re g u la t io n s .

S e c .6 AS 1 6 .0 5 .2 5 5 (a )  i s  amended to read :
(a ) The Board o f  Game may adopt re g u la t io n s  i t  cons iders  adv isab le  
in  accordance with the A dm in is t ra t ive  Procedure Act (AS 4 4 .6 2 )  f o r

(1 )  s e t t in g  apa rt game re se rv e  a re a s ,  re fuges and sanc tua r ies  
in  the water o r  on the land o f  the s ta te  ove r which i t  has 
j u r i s d i c t i o n ,  sub jec t to the app rova l o f  the l e g i s l a t u r e ;
(2 )  e s ta b l is h in g  open and c losed  seasons and areas f o r  the 
tak ing  o f  game;
(3 )  e s ta b l is h in g  the means and methods employed in  the 
p u r s u i t ,  capture and t ra n sp o r t  o f  game;
(4 )  s e t t in g  quotas , bag l im i t s ,  h a rves t l e v e l s ,  and sex , age, 
and s iz e  l im i t a t io n s  on the tak ing o f  game;
(5 )  c la s s i f y in g  game as game b i r d s ,  song b i r d s ,  big game 
an ima ls , f u r  bearing an im a ls , p reda to rs  o r  o th e r c a teg o r ie s ;
( 6 )  methods, means, and ha rves t le v e l s  necessary to c o n t ro l  
p reda tion  and competit ion  among game in  the s t a t e ;
(7 )  watershed and h ab i ta t  improvement, and management, 
c on se rva t ion , p ro te c t io n ,  use , d is p o s a l ,  p ropagation and 
stock ing  o f  game;
(8 )  p ro h ib i t in g  the l i v e  cap tu re , p o ssess ion , t r a n sp o r t ,  o r  
r e le a s e  o f  na t ive  o r  e x o t ic  game o r  t h e i r  eggs;



( 9 )  e s ta b l is h in g  the times and dates during  which the issuance 
o f  game l i c e n s e s ,  pe rm its  and r e g i s t r a t i o n s  and the t r a n s fe r  o f  
pe rm its  and r e g is t r a t i o n s  between r e g i s t r a t i o n  areas and game 
management un its  o r  subun its  i s  a l low ed ;
(1 0 )  r e g u la t in g  sport and subs is tence hunts .

(b ) The Board o f  Game s h a l l  adopt re g u la t io n s  in  accordance with the 
Adm in is t ra t ive  Procedure Act (AS 4 4 .6 2 )  re g u la t in g  [PERMITTING] the 
tak ing  o f  game f o r  subsistence uses un le ss  the board determines, in 
accordance w ith the i dm in is t ra t iv e  Procedure Act, tha t adoption o f  
the re g u la t io n s  w i l l  je o p a rd iz e  o r  i n t e r f e r e  w ith  the maintenance o f  
game resou rces  on a su s ta in e d -y ie ld  b a s is .  Whenever i t  i s  necessary 
to r e s t r i c t  the Caking o f  game to assure the maintenance o f  game 
resou rces  on a su s ta in e d -y ie ld  b a s i s ,  o r  to assu re the con tinuation  
o f  subs is tence  uses o f  such re so u rc e s ,  subs is tence use s h a l l  be the 
p re fe r r e d  [PRIORITY] use. I f  f u r t h e r  r e s t r i c t i o n  i s  necessary , the 
board s h a l l  e s ta b l i s h  r e s t r i c t i o n s  and l im i t a t i o n s  on and p r i o r i t i e s  
f o r  these consumptive uses on the b as is  o f  the fo l low in g  c r i t e r i a :

( 1 )  customary and d i r e c t  dependence upon the resource as the 
mainstay o f  o n e 's l i v e l ih o o d ;
(2 )  l o c a l  residency ; and
(3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  re sou rces .

Subsistence hunting au tho r ized  under t h i s  sec t ion  is  
sub jec t  to reasonab le  re g u la t io n  o f  seasons , bag l im i t s  and 
methods and means.
I f  a p a r t i c u la r  spec ie s  i s  not a customary and t r a d i t i o n a l  
o r  s ig n i f i c a n t  source o f  subsistence f o r  re s id en ts  in a 
r u r a l  subsistence a re a ,  and, in  the boa rd 's  judgement, the 
best use o f  that spec ies  i s  not as a subsistence species , 
the board may determ ine tha t a p a r t i c u la r  species in  a 
p a r t i c u la r  area s h a l l  not be taken under subsistence 
re g u la t io n s .

Sec 4 ***AMEND AS 1 6 .0 5 .2 5 1 (c )  TO REQUIRE EXHAUSTION OF 
ADMINISTRATIVE APPEALS BEFORE FILING COURT ACTION***
Sec. 1 6 .0 5 .9 4 0 .  DEFINITIONS.

In  AS 16.05 -  AS 16 .40
NEW SECTION t a i M i t

(2 8 )  "pe rsona l use f i s h in g "  means the tak ing o r 
attempting to take by A laska re s id e n ts  f o r  persona l o r  
f am i ly  consumption and not f o r  s a le  o r  b a r t e r ,  f i n f i s h ,  
s h e l l f i s h ,  o r o th e r  f i s h e r y  resou rces with g i l l  net , dip 
n e t ,  se in e , pot f ishw hee l long l i n e ,  o r  o the r s im i la r



means defined by the Board o f  F ishe r ie s ,w he re  the board 
dec ides , in  i t s  judgement, the abundance o f  the resource 
w i l l  support these more e f f i c i e n t  means o f  tak ing  in 
ad d it io n  to s p o r t f i s h in g .

(29 ) " re s iden t o f  a r u r a l  subsistence a rea" means a 
person who f o r  12 consecutive months has maintained a 
permanent place o f  abode in  the same r u r a l  subsistence 
area and who has c o n t in u a l ly  maintained a vo t ing  res idence 
in  the same r u r a l  subs is tence  a rea ; however, a member o f  
the m i l i t a r y  se rv ic e  who has been s ta t ion ed  in  the same 
r u r a l  subsistence a rea  f o r  the preceding 12 consecutive 
months i s  a re s id en t o f  that r u r a l  subs is tence area f o r  
the purposes o f  t h i s  paragraph, and the dependent o f  a 
re s id en t  member o f  the m i l i t a r y  s e rv ic e ,  who has been 
l i v i n g  in  the same r a r a l  subsistence a rea f o r  the 
preceding year i s  a re s id en t  o f  tha t r u r a l  subsistence 
area f o r  the purposes o f  th is  paragraph , and a person who 
i s  an a l ie n  but who f o r  one year has maintained a 
permanent p lace o f  abode in  the same r u r a l  subsistence 
area i s  a re s iden t o f  tha t r u r a l  subsistence area f o r  the 
purposes o f  th is  paragraph ;
(22 ) "subsistenr t. f i s h in g "  means the tak ing o f ,  f i s h in g  
f o r ,  o r  possession o f  f i s h ,  s h e l l f i s h ,  o r  o th e r f i s h e r i e s  
resources f o r  subs is tence  uses with g i l l  n e t ,  se in e , f i s h  
wheel, long l i n e ,  o r  o th e r means de fined  by the Board o f  
F is h e r ie s ;
(23 ) "subsistence uses" means the customary and 
t r a d i t i o n a l  noncommercial uses [IN ALASKA] o f  w i ld , 
renewable resources by a re s id en t o f  a r u r a l  subsistence 
area o f  the s ta te  f o r  d i r e c t  pe rsona l o r  fam i ly  
consumption as fo o d ,  s h e l t e r ,  f u e l ,  c lo th in g ,  t o o l s ,  o r  
t ra n sp o r ta t io n , f o r  the making an d s e l l in g  o f  h and ic ra ft  
a r t i c l e s  out o f  noned ib le  by-products o f  f i s h  and w i l d l i f e  
resources taken f o r  p e rson a l o r  fam i ly  consumption, and 
f o r  the customary t ra d e ,  b a r t e r ,  o r  shar ing  f o r  pe rsona l 
o r fam i ly  consumption; [FOR THE PURPOSES OF] th is  
paragraph " fam i ly "  means a l l  persons r e la te d  by b lood , 
m arriage , o r adop t ion , and any person l i v i n g  w ith in  the 
household on a permanent b a s is ;
NEW SECTION
(B) " r u r a l  subsistence a rea " means a community o r  area o f  
the s ta te  in  which the Board o f  F ish o r  the Board o f Game 
determ ines, "no p r a c t i c a l  a l t e rn a t i v e  means are a v a i la b le  
to rep lace  the food  supp l ie s  and o th e r items gathered from 
f i s h  and w i ld l i f e  which supply r u r a l  re s id en ts  dependent 
on subsistence re s o u rc e s " .  In making th is  determ ination  
the boards s h a l l  con s id e r the fo l low in g  c r i t e r i a :



( 1 )  a la c k  o f  a cash economy, sources o f  employment, o r 
s to re s  w ith in  the community;
(2 )  a customary and t r a d i t i o n a l  community dependence f o r  
sustenance on the c on s is te n t  h a rves t and use , in  a cost 
e f f i c i e n t  manner, o f  f i s h  o r  game which i s  n ea r , or 
reasonab ly  acce ss ib le  from , the community;
(3 )  the remoteness o f  the community, i t s  la c k  o f  access by 
road , r e g u la r ly  scheduled barge , r a i l r o a d  o r  a i rp la n e  
s e rv ic e ;
(4 )  the popu la t ion  o f  the community, w ith communities in  
excess o f  500 persons g e n e ra l ly  not being c l a s s i f i e d  as 
p a r t  o f  r u r a l  subsistence a rea s ;

ADDITIONAL SECTIONS TO CONSIDER:
SUBSTITUTION OF STOCK WHEN SUBSTITUTE RUN IS PRIOR OP 
CONCURRENT AND OF EQUAL OR BETTER QUALITY
CHANGE IN LICENSE SECTION TO REQUIRE PURCHASE OF LICENSE
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IN T im SUPERIOR COURT FOR TilF. STATE OF ALASKA 

! THIRD JU D IC IA L  DISTRICT

! NATIVE V ILLAGE OF TYOMF.K, o t  i l l . ,  )

P l a i n t i  f f s ,

■U
I ALASKA BOARD OF F IS H E R IE S , c t  a l . ,  ) 'Ar

Dc f o n d a n t s .
) /a
)
)

,A<<? -

K
C6v

C I V I L  ACTION NO. 3AU-80-3073

; FINDINGS OF FACT AND CONCLUSIONS OF LAW

*PO{.

P l a i n t i f f s '  m o t io n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  i n  the  

j a b a v c - e n t i t l e d  a c t i o n  h a v in g  come on f o r  h e a r i n g  on  the  22d day

|o f  May 1900, a l l  p a r t i e s  h a v in g  been hea rd  and p l a i n t i f f s ’ m o t io n  

[h a v in g  been g r a n t e d ,  th e  C o u r t  h e re b y  e n t e r s  the  f o l l o w i n g  f i n d -  

j i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law .

!' FINDINGS OF FACT

1. The v i l l a g e  o f  T yo n e k  i s  an A th a b a s c a n  I n d i a n  v

. o f  a p p r o x im a t e l y  300 p e o p le  and 80 h o u s e h o ld s  l o c a t e d  on the  w e s t

ni l l a g e  1

: s id e  o f  Cook I n l e t .  T yonek  h a s  been i n h a b i t e d  f o r  g e n e r a t i o n s  by

. th e  T a n a in a  g ro u p  o f  A t h a b a s c a n s  viho s u c c e e d e d  th e  E sk im o  ooo-

h i l a t i o n  w h ich  o r i g i n a l l y  s e t t l e d  i n  th e  a r e a  i n  p r e h i s t o r i c  t i n e s .

•TodayT— tho--v i  I l a g e  ‘s t i l  1 - r c t a i n s  i t s - c t h n i c  i d e n t i t y  a n d -h a s .  t h e

r
s a m e - c h a r a c t e r i s t i e s  o f  a ' r u r a l  A l a s k a  N a t i v e  c o n n u n i t y ‘ a s '  th o s c  

*■' •     - -
;o f-N .* it ivo v i  11 cin#»!j in  o t h e r  n r e o c  o f  th e  s t c i t e . .

: 2. Tin* S u s i l n a  r i v e r  k i n g  sa lm on  s t o c k  e n t e r s  u p p e r  Cook
C“

I " l o t  «n»-l v«(.;t:.^wi> n iy . . i» Loo ; : .o I_ k ing • s a I r o n  • t o - p u s s  b y  th*.*-vi 1 la g
Ncr.v»»i A Co**I n
• At tti« .o f - T y o n e k .  The F .u s i tn a  i s i v r  s t o c k  e n t e r s  Cook  I n l e t  t h e ' b o y  tn:u*i.';

!l ' il/i> y
.of la y .  und b e g in s  to  p a s s  i.y th e  v i l l a g e  o f  T yo n e k  in  m id -M a y ' . 1, L \

( I j ydee. y
/
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The S u s i t n a  R i v e r  s t o c k  run  p e a k s  a t  th e  v i l l a g e  a t  th e  end o f  

i. May o r  the  b e g in n in g  o f  Ju n e  and i s  u s u a l l y  c o m p le t e l y  p a s t  the

! v i l l a g e  by the  t a t t e r ^ - a r t ^ - o f  J u n e .

3. The m id - ' la y  t o  m id - J u n e  k i n g  sa lm on  f i s h e r y  i s  a
t.
,] c u s to m a ry  and t r a d i t i o n a l  s u b s i s t e n c e  use  by r e s i d e n t s  o f  the  
i
i v i l l a g e  o f  T\tonek o f  the  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  i n  t h a t  

J, t l i i s  f i s h e r y  has  been i n  e x i s t e n c e  f o r  g e n e r a t i o n s ,  t h a t  th e

j- h a r v e s t  o f  the  k i n g  sa lm on  a t  t h i s  t im e  i s  an e s s e n t i a l  com ponen t

i "̂•■*1I' o f  th e  c u l t u r a l  l i f e  o f  th e  v i l l a g e ,  t h a t  th e  a r t  o f  c u t t i n g  kie*.--•I 0 u<_
'i s a lm on  has  boon handed down th ro u g h  g e n e r a t i o n s ,  t h a t  the  e a r l y
i! .
j; k i n g  sa lm on  i s  th e  f i r s t  f r e s h  fo o d  o f  th e  s p r i n g ,  t h a t  k i n g  s a l -  

|' non a r e  o i l e r  th an  o t h e r  s o e c i c s  o f  sa lm on  and t h e r e f o r e  b e t t e r
K
j! s u i t e d  f o r  d r y i n g  and p r e s e r v i n g  f o r  w i n t e r  u s e ,  t h a t  u n l i k e

o t h e r  sp e c ie : ;  o f  s n ln o n  k i n g  sa lm on  a r c  n o t  s u s c o u i i b l c  t o  damage

j; w h i l e  d r y i n g  from i n s e c t s  and s e a b i r d s ,  and t h a t  d r y i n g  i s  u s u a l l y
i;
I c o m p le te d  p r i o r  t o  th e  s t a r t  o f  summer r a i n s .
!■I
i  4 . The r e s i d e n t s  o f  t h e  v i l l a g e  o f  T yonek  f i s h  Cor k i n g

sa lm on  w i t h  s e t  n e t s  from  th e  bea ch  i n  f r o n t  o f  t h e i r  f i s h  

• camps im m e d ia t e ly  s o u th  o f  th e  v i l l a g e .

j- 5. S in c e  1904, th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yon e k  have
i
!; been  p r e v e n te d  f r cm  p a r t i c i p a t i n g  i n  t h e i r  c u s t o m a r y  and t r a d i t i o n
. I _

•; m id -S a y  to  m id - Ju n e  k i n g  sa lm on  s u b s i s t e n c e  f i s h e r y  by r e g u l a t i o n s
j; — . . • _.
1 a d o n t c d  by  d e f e n d a n t s  and t h e i r  p r e d e c e s s o r s .  T h e se  r e g u l a t i o n s  

!; w ere  i n i t i a l l y  a d o p te d  due to  p o o r  e s cap em en t  o f  th e  S u s i t n a  

‘.' R i v e r  k i n g  sa lm on  s t o c k .I. ' " .
:: 6. In  1977 , th e  d e f e n d a n t  A la s k a  HOARD 01’ t'XSIlHUICS o d o p lo . '

j a C o m p reh e n s iv e  Honayoment I’n l  i c y  f o r  The U p p e r  Cook I n l e t  Saln.i i-.

.• S t o c k s  w h ic h  s t a l e d  t h a t  s l o c k s  ■••hicli move i n  Conk I n l e t  to
■i.-k

K C M t u  A
spawn in.; a r e a s  p i i o r  t o  .Him: 19th w ou ld  be managed ~*.selus i w l y r o t  

tc-.-r , .
... I r *'*'0 rn.it tom I uses. Mo million was made in the management col rev

/A *i , * *» / .
' i for manege-rent nf such slocks lor subsistence ur.es/it-1 •

] : < * •  t - i n . ,  (  ^  v n  '. v  . , .  , d  .  f i  k . . . ,  /  ( K  I - ' - . .

! '. i

(3)

s.,- I •
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7. In  1978, the  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  eh 151 

j SLA 1973 (A .S .  I G . 9 5 . 2 5 1 ( b ) ) w h ic h  r e q u i r e s  t h a t  w hen eve r  i t  i s

i. n c c c s s a r v  to  r e s t r i c t  th e  t a i l i n g  o f  the  S u s . i t n a . - p . iv c ?^ . i  iin-^sSltson.
J !

i s t o c k  to  a s s u r e  the  m a in te n a n ce  o f  s u c h  s t o c k  on a s u s t a i n e d -

i, y i e l d  b a s i s  o r  t o  a s s u r e  th e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u se s  

1 jl/-'" ! such  k i n g  sa lm on  s t o c k ,  s u b s i s t e n c e  use  o f —s u c h - s t o c k *  s h a l l be

<S\

; k tr

J “
I.

;; th e  p r i o r i t y  use  . o v e r - s p o r t  and c o m m o rc io l  u se s .
• • #
j. 8. A .S .  1 G .0 5 . 251(b) / iU - r ' r e q u i r e s  d e f e n d a n t  ALASKA BOARD :»' ;
|- OF F ISH ER IES  t o  a d o p t  s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  f o r  S u s i t n a

j, R i v e r  k i n g  sa lm on  s t o c k s ,  w h ic h  im p lem ent the  p r i o r i t y  f o r  s u b s i s - .

j t e n c e  u se s  r e f e r r e d  to  i n  p a ra g ra p h  7, u n l e s s  i t  d e t e r m in e s  t h a t  i

I1 a d o p t i o n  o f  s u ch  r e g u l a t i o n s  w i l l  j e o p a r d i s e  o r  i n t e r f e r e  w i t h  !
i; •
i1. th e  m a in ten a n ce  o f  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k s  on a s u s t a i n e d -

ij y i e l d  b a s i s . .  il-i j-'-i
\'

9; P r i o r  t o  the  M a rch  1980 m e e t in g ? o f  d e f e n d a n t  ALASKA

BOARD O r  F IS H E R IES ,  s a i d  d e f e n d a n t ,  on b e h a l f  o f  p l a i n t i f f  , f
i; <;t   I ^ c y r ^ l , .
j NATIVE V ILLA G E  OF TYOMF.K, p u b l  i s h e d  -p roposed  r e g u l a t i o n s  p u r s u a n t ' ,
I . ' v
!. t o  th e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  t o  open  a s u b s i s t e n c e  k i n gI
| sa lm on  f i s h e r y  f o r  th e  r e s i d e n t s  o f  the  v i l l a g e  o f  T y o n e k ,  be tw een  

j! May 15 and Ju ne  15. .

Si 10. On M a rch  2G, 19S0, d e f e n d a n t  ALASKA ItOAKD OF F ISH ER IES  ‘

I; h e l d  a p u b l i c  h e a r i n g  and r e c e i v e d  t e s t im o n y  on  th e  p ro p o s e d
i:
; r e g u l a t i o n s  from  th e  A la s k a  D epartm en t  o f  r i s h  and Game, r e s i d e n t s ’

1 o f  th e  v i l l a g e  o f  T yonek  and o t h e r  members o f  th e  p u b l i c .  j

j, 11. T e s t im o n y  p r e s e n t e d  a t  the  u u b l i c  h e a r i n g  i n d i c a t e d
!: ' . » - > /  '

t h a t  th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  blivc- e u s t o m a r i  l y  am i :

I t r a d i t i o n a l l y  h a r v e s t e d  k i n g  sa lm on  (o r  s u b s i s t e n c e  u s e s  bef.-.-eu 

j! -May 15 and dune  15.;-.i«-r>. i ' l a n  <*g£v

14. Though e v id e n c e  w.t , p i e s e n t o d  t h a t  r e s t r i c t i o n s  on ■

we   • • t a k in g  by a l l  u s e r  g r o u p s  o f  Lao S u s i t n a  R i v e r  k i n g  s a ln a n  s t o c k

I w»ro ncc*T.:;.ii*y, no cvit l iT.ee: w.i j  p i o r .cn to i l  . it  th e  h c . i r  i mi i iy  l l i o  1
. |i  %*rr.
• A K i s h a  D c i ia r iP io n t  o f  r i a h  ;mrl Oarr.o Lh.it o c l c p i i tm  o f  th e  propo^.oJ
li
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r e g u l a t i o n s  w o u ld  j e o p a r d i z e  o c  i n t e r f e r e  w i t h  th e  n n in t c n a r . e e  

!- o f  th e  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  on a s u s t a i n e d - y i e l d  b a s i s
i:
;• a n d - t h e  d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  made no f i n d i n g  to

i t h a t  e f f e c t ..w.. .. * ( . IVvI.'.;.' rv"-v'-—Wlti. p.C-w Cw;.
I .• -i • f/' --( £u . / . n v.i*.'. i - . * ( v t . i j v - . i
!. u r 13: The d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  r e j e c t e d  t-I

! p l a i n t i f f s 1 p roposa ls '; "  bu t  a d o p te d  p ro p o sa  
! S .-b i .  or<f:.v<r. -i-iaA;-.| /.I |«T

c j e ci-rrrt
r o n o sn l . s  a u t h o r i z i n g  the

r £

he

. mac.-
jj h a r v e s t  o f  13 ,100  S u s i t n a  R i v e r  k i n g  sa lm on  ..by s p o r t s  f i s h e rm e n .

I. 1-1. As a r e s u l t  o f  th e  f a i l u r e  o f  th e  d e f e n d a n t  ALAS ’.

BOARD O r F ISH ER IES  t o  a d o n t  p r o p o s e d  r e g u l a t i o n s  o p e n in g  a k i n g
i;
j! sa lm on  s e a so n  f o r  th e  r e s i d e n t s  o f  the  v i l l a g e  o f  T y o n e k ,  the 

jl p l a i n t i f f s ' a r e  t h r e a t e n e d  w i t h  i r r e p a r a b l e  harm i n  t h a t  p l a i n t i f f :  

j- c u s t o m a r y  and t r a d i t i o n a l  u se  o f  th e  S u s i t n a  R i v e r  k i n g  sn lr .on
!i
j! s t o c k  w i l l  be d e n ie d  t o  them. C o n s e q u e n t l y ,  r e s i d e n t s  o f  the •.
!: v i l l a g e  o f  T yo n ek  w i l l  l o s e  a c c e s s  to  a v a l u a b l e  s u b s i s t e n c e  

|; r e s o u r c e  and t h e  c u s to m a ry  and t r a d i t i o n a l  way o f  l i f e  o f  the
• I
!j v i l l a g e  w i l l  be d i s r u p t e d .

I S .  No o t h e r  s p e c i e s  o f  sa lm on  a v a i l a b l e  t o  th e  r e s i d e n t s

1 o f  th e  v i l l a g e  o f  T yonek  can  r e p l a c e  the  S u s i t n a  R i v c r ' k i n g  salrr.rv
k t r - v l c . i  i v ro A n - r i  /cu , o i o  ■„( /-’>

s to c k ^ a s  "a s u b s i s t e n c e  r c s o u r c c - o r  s u b s t i t u t e  f o r  the  r o l e  o f  th e

[ S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  i n  the  c u s to m a ry  and t r a d i t i o n a l

e way o f  l i f e  o f  th e  v i l l a g e .

1G. D e fe n d a n t s  w i l l  be a d e q u a t e l y  p r o t e c t e d  i f  t h e  r e s i d e n t

: o f  th e  v i l l a g e  o f  T yo n ek  a r e  p e r m i t t e d  t o  h a r v e s t  3 ,000  k i n g  s a in t

| from  the  S u s i t n a  R i v e r  k i n g  sa lm o. s t o c k  be tw een  May 23 and J u n eJ u n e  I

j, IS ,  19K0.

17. P l a i n t i f f s  have  r a i s e d  s e r i o u s  and  s u b s t a n t i a l  q u e s t i o :  

(’ The f a i l u r e  o f  d e f e n d a n t  ALASKA HOARD O f  1*1 SHERIES to  a d o p t  She 

p r o p o s a l s  s u b m i l l e d  on b e h a l f  o f  p l a i n t i f f  NATIVE V ILLAG E  O f  

I; T i O.i l k  .m.l t h e  adopt, i on o f  iu-npo*:a 1 s a u t h o r  i t i n g  th e  h .itver.L <«!
C f 'M t f *

* '“ * ’• l l . * 9 0  S u s i t n a  R iv e r  I. l i i q  - t . i lnon  by  s p o r t s  f i s h e r i - . c n  i s  a v i o l u t i

j o l  A .I..  IG .9 S .  2S1 (h) i n  t h a t  w heneve r  i l  i s  n e c e s t t a rv  t o  r o s t r i t M

f t )



Cc t.c n

j o f  t 'na t  f i s h  s t o c k ’ on a s u s t a i n e d - y i e l d  b a s i s ,  o r  to  a s s u r e

! t l ie  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u se s  o f  such  r e s o u r c e ,  s u b s i s t e n c e  
i
J use  s h a l l  bo th e  p r i o r i t y  u se .  :
• • I
■ . c o ::c l u s i o m 3 o p  f.aw
il
i. 1. U n le s s  th e  p r e l i m i n a r y  r e l i e f  r e q u e s t e d  by o l a i n t i f f s
!• ‘ •
> i s  g r a n t e d  p l a i n t i f f s  v / i l l  s u f f e r  i r r e p a r a b l e  harm i n  t h a t  p l a i . n -
;■ *
jj t i f f s  c u s to m a ry  and t r a d i t i o n a l  u se  o f  th e  S u s i t n a  R i v e r  k i n g  ;I; ;
j: nalir.on s t o c k  w i l l  be  d e n ie d  t o  them. C o n s e q u e n t l y ,  r e s i d e n t s  o f

the  v i l l a g e  o f  Tyonek  w i l l  l o s e  a c c e s s  t o  a v a l u a b l e  s u b s i s t e n c e  ;

r e s o u r c e  and th e  c u s to m a ry  and  t r a d i t i o n a l  way o f  l i f e  o f  the  

. v i l l a g e  w i l l  bo d i s r u p t e d .  . !
* • I

2. D e fe n d a n t s  and th e  r e s o u r c e  w i l l  be a d e q u a t e l y  p r o -  :
i

' t e c t e d  i f  th e  r e s i d e n t s  o f  t h e  v i l l a g e  a re  p e r m i t t e d  t o  h a r v e s t  !
!: I
|’| 3 ,000 k i n g  sa lm on  from  th e  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  bctweor.J

: May 23 and Ju n o  13, 1900. ;
i *
1* '[j 3. P l a i n t i f f s  have  r a i s e d  s e r i o u s  and s u b s t a n t i a l  q u e s t i o n s

■ • 'jl i n  t n a t :  . j

a. W henever  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g
i;
!. o f  a f i s h  s t o c k  t o  a s s u r e  th e  m a in te n a n c e  o f  f i s h  s t o c k s  on a j 
j;
[! s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  a s s u r e  th e  c o n t i n u a t i o n  o f  s u b s i s t c n c i  

j' u se s  o f  such  r e s o u r c e s ,  s u b s i s t e n c e  use  s h a l l  be t h e  p r i o r i t y  

' use  o f  s u ch  s t o c k .I
.1). The r e s i d e n t s  o f  th e  v i l l a g e  o f  T yon ek  h ave  a j

!• ■
. c u s t o m a r y  and t r a d i t i o n a l  u se  o f  the  S u s i t n a  R i v e r  k i n g  sa lm on

( stock, be tw een  May 13 and Ju n e  13.

' c .  A d o p t i o n  by  d e f e n d a n t  ALASKA liOAIil) 01' P I n i l l l l i l l i f t• I
. o f  r e g u l a t i o n s  w h ic h  a l l o w  f o r  t in; s p o r t  f i s h i n g  o f  f . u s i t n . i  R i w r  

! k in . ,  sa lm on  w i t h o u t  f i r s t  a d o p t in g  r e g u l a t i o n ! :  w h ic h  p r o v i d e  ! e r  

jl tin: e u s to m a ry  and t r a d i t i o n a l  nr.*; o f  su ch  s t o c k  by th e  r e s  id e r i l  •:

; o f  th e  v i l l . r j * :  o f  T yonek  i s  a v i o l a t i o n  o f  th e  s u b s i s t e n c e

p r i m  i t y  S e t  f o r t h  i n  ,\ . r .  I f , . 03. 231 (b) .

t h e  t a k i n g  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  t o  a s s u r e  t h e  m a i n t e n a n c e



■J. do bond i s  r e q u i r e d  o f  th e  p l a i n t i f f s  p r i o r  t o  

i s s u a n c e  o f  th e  p r e l i m i n a r y  i n j u n c t i o n .

DATED t h i s  day o f  , 19S0.
rJ~

•  J U U o k l  0 ;  ’ " t l i ;  S ' . l i 'U A i C i ' .  C ( J J i \  1*

I ce rt ify  lli.-.t m  g r -  o f )  -  5  A  

a rn  iv  of |M ( (!nc:im c*it svns sent to: 

*.!:>>>n i'j (s )  of Hccnrd , or

□  C l ! ; c r : _________________

at .h 'J.'l'Ss of r c c c : J .  I

D.O.E_____________£/' y
t  C>»<

\)



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JU D IC IA L  D ISTR ICT

NATIVE V ILLAGE Or

P l a i n t i f f s ,  )
\

P l a i n t i f f s ,

ALASKA BOARD OF FIS'.IE

v s .

D e f e n d a n t s .

C I V I L  ACTION NO. 3A N -30 -3073

agree:".ent or settlement

WHEREAS, a c i v i l  a c t i o n  l ia s  been  b r o u g h t  by th e  N a t i v e  

v i l l a g e  o f  T yonek  and s e v e r a l  r e s i d e n t s  o '  t h e  v i l l a g e  o f  T yonek  

i n  w h ic h  p l a i n t i f f s  a l l e g e  i n t e r  a l i i  t h a t  th e  d e c i s i o n  o f  th e  

A l a s k a  Boa rd  o f  F i s h e r i e s  r e j e c t i n g  p ro p o s e d  r e g u l a t i o n s  f o r  k i n

be tw een  May 15 and J u n e  15 by  r e s i d e n t s  o f  ^ne v i l l a g e  o f  Tyonek  

was a v i o l a t i o n  o f  A .S .  1 G .0 5 . 251(b) and r e q u e s t  d e c l a r a t o r y  and 

i n j u n c t i v e  r e l i e f ;  and  .

V.'IIEP.EAS, on May 22, 19S0, t h i s  C o u r t  g r a n t e d  p l a i n t i f f s '  

n o t i o n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  and on May 23, 1930, e n t e r e d  

f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law  r e s t r a i n i n g  d e f e n d a n t s  

f r o r i  e n f o r c i n g  r e g u l a t i o n s  w h i c h  p r o h i b i t  r e s i d e n t s  o f  th e  v i l l a
i"V/

o f  Tyonek  f r o n  s u b s i s t e n c e  f i . o h in u  f o r  k i n g  sa lm on  i n  th e  r-.

c r  be tween  May 23, and .Tuna 15, 19.10, and r e q u i r i n g  

d e fe n d a n t : :  t o  a d o p t  em ergency  o r d e r  r c g u l . i t i o n s  l o  a u t h o r i ; : e  th e  

r e s i d e n t s  o f  the  v i l l a g e  o f  T yon ek  Lo h a r v e s t  k in g  sa lm on  -i-a—Ah.- 

if-.—-!— '"■--t i n  th o  v i c i n i t y  o '  T yon ek  f o r  s u b s i s t e n c e  u se s  

be tw een  May 23, 1930 and  J u n e  13, 1920, w i t h  a l i m i t  o f  50 k i n ;  

s a l n o n  p e r  h o u s e h o ld  n o t  t o  e x c e e d  a t o t a l  o f  3 ,000  k i n g  s a ln o n

sa lm o n  f i s h i n g  f o r  s u b s i s t e n c e  u se s  i n  th e  u o o e r  Cook  I n l e t



and r e c u l a t c d  t o  m in im i z e  th e  im p a c t  on any one s t r e a m .

WHEREAS, th e  p a r t i e s  i n  o r d e r  t o  a v o id  th e  u n c e r t a i n t y  o£ 

f u r t h e r  l i t i g a t i o n ,  w is h  t o  r e s o l v e  t h i s  m a t t e r  by means o f  

s e t t l e m e n t ;

NOV.’ , THEREFORE, th e  p a r t i e s ,  th ro u g h  t h e i r  a t t o r n e y s  3nd 

s u b j e c t  to  th e  a p p r o v a l  and o r d e r  o f  t h i s  C o u r t ,  h e r e b y  a g r e e  as  

f o l l o w s :

s t a t e .-,e ::t  o r  f a c t s

1. P l a i n t i f f  NATIVE V ILLAGE OF TVCNEK i s  a n o n p r o f i t  c o r p ­

o r a t i o n  o r g a n i z e d  u nde r  th e  I n d i a n  R e o r g a n i z a t i o n  A c t  o f  193-5,

25 U .S .C .  461 e t  s e c . ,  t o  p r o v i d e  f o r  the  g e n e r a l  h e a l t h ,  s a f e t y ,  

and w e l l - b e i n g  o f  th e  A th a b a s c a n  I n d ia n  r e s i d e n t s  o f  th e  v i l l a g e  

o?  T yo n e k ,  a s u b s t a n t i a l  number o f  whom c u s t o m a r i l y  and t r a d i ­

t i o n a l l y  h a r v e s t e d  k i n g  sa lm on  i n  the  v i c i n i t y  o f  T yonek  d u r i n g  

,'iay and Ju n e  f o r  s u b s i s t e n c e  u s e s  p r i o r  t o  th e  c l o s u r e  o f  th e  

Tyonek  k i n g  sa lm on  s u b s i s t e n c e  f i s h e r y  by A la s k a  B o a rd  o f  F i s h  

and Game i n  196-1, and w ou ld  h a r v e s t  k i n g  sa lm on  i n  th e  v i c i n i t y  o f  

T yonek  f o r  s u b s i s t e n c e  u s e s  i n  1980 b u t  f o r  th e  f a c t  t h a t  

d e f e n d a n t  ALASKA BOARD o r  F ISH ER IES  d i d  n o t  a d o p t  p r o p o s e d  r e g u ­

l a t i o n s  f o r  s u b s i s t e n c e  k in g  sa lm on  f i s h i n g  i n  th e  v i c i n i t y  o f  

T yonek  by r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  be tw een  May 15 and 

Ju n e  15.

2. P l a i n t i f f s  N ELL IE  Cll ICKAI.L'GION, FKDORA CONSTANTINE,

PETER CONSTANTINE, and SAVA STEPHAN a r c  A th a b a s c a n  I n d i a n  r e s i ­

d e n t s  o f  th e  v i l l a g e  o f  T yon ek  who c u s t o m a r i l y  and  t r a d i t i o n a l l y  

r i s h o d  a t  Tyonek  f o r  k i n g  sa lm o n  f o r  s u b s i s t e n c e  user, i n  •"•ay and 

J u n e  p r i o r  t o  th e  c l o s u r e  o f  t h e  Tyonek  k i n g  sa lm on  s u b s i s t e n c e  

f i s h e r y  by the  A . a s k a  Boa rd  o f  l ' i s h  and Game i n  190-t, tr.d who 

( w i t h  th e  e x c c o c  io n  o f  p l a i n t i f f  PETER CONSTANTINE) w ou ld  h a r v e s t  

k in g  sa lm on  in  th e  v i c i n i t y  o f  T yon ek  i n  May and J u n o  f o r



s u b s i s t e n c e  u s e s  i n  1990 i f  d e f e n d a n t  ALASKA 30AP.D OF F ISH ER IES  

had ad o p te d  p ro p o se d  r e g u l a t i o n s  f o r  s u b s i s t e n c e  k i n g  sa lm on  

f i s h i n g  i n  th e  v i c i n i t y  o f  T yon ek  by r e s i d e n t s  o f  th e  v i l l a g e  o f  

T yo n ek .  H e a l t h  p ro b le m s  w ou ld  p r e v e n t  p l a i n t i f f  PETER CONSTANTINE 

from  h a r v e s t i n g  k i n g  sa lm on  i n  th e  v i c i n i t y  o f  T yon ek  f o r  s u b ­

s i s t e n c e  u se s  i n  1930, b u t  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  

w o u ld  s h a re  t h e i r  k i n g  sa lm on  s u b s i s t e n c e  h a r v e s t  w i t h  p l a i n t i f f  

PETER CONSTANTINE a s  i s  th e  c u s t o m a r y  and t r a d i t i o n a l  p r a c t i c e  o f  

th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  w i t h  r e s p e c t  t o  t h e  d i s ­

t r i b u t i o n  o f  s u b s i s t e n c e  r e s o u r c e s  t o  th e  e l d e r s  o f  t h e  v i l l a g e .

3. D e fe n d a n t  ALASKA BOARD OF F ISH ER IES  i s  e s t a b l i s h e d  by 

A .S .  1 6 . O S .221 f o r  th e  p u r p o s e s  o f  th e  c o n s e r v a t i o n  and d e v e l o p ­

ment o f  th e  f i s h e r y  r e s o u r c e s  o f  th e  s t a t e .  The b o a rd  i s  

r e q u i r e d  by A .S .  1 6 .0 5 .2 3 1 (b )  t o  a d o p t  r e g u l a t i o n s  p e r m i t t i n g  th e  

t a k i n g  o f  k i n g  sa lm on  i n  the  v i c i n i t y  o f  T yonek  f o r  s u b s i s t e n c e  

u s e s .

4. D e fe n d a n t  RONALD 0 . SKOOG i s  th e  C o m m is s io n e r  o f  th e  

A l a s k a ' D epa r tm en t  o f  F i s h  and Game and i s  r e q u i r e d  by  A . S .  16 .05  

.020 t o  manage th e  f i s h  r e s o u r c e s  o f  th e  s t a t e  i n  th e  i n t e r e s t  o f  

t h e  economy and g e n e r a l  w e l l - b e i n g  o f  th e  s t a t e .  T h e se  f i s h  

r e s o u r c e s  i n c l u d e  k i n g  sa lm on  i n  th e  v i c i n i t y  o f  T yo n e k .

D e fe n d a n t  RONALD O. SKOOG i s  t h e  os  o f f i c i o  s e c r e t a r y  o f  d e f e n d a n t  

ALASKA BOARD OF F ISH ER IES  and h a s  a u t h o r i t y  p u r s u a n t  t o  A .S .  16 .05  

.0G0 to  open  and c l o s e  s e a s o n s  and p e r i o d s  on f i s h .

5. D e fe n d a n t  WILLIAM R. N IX  i s  th e  C o m m is s io n e r  and  p r i n ­

c i p a l  e x e c u t i v e  o f f i c e r  o f  th e  A la s k a  D epa r tm en t  o f  P u b l i c  S a f e t y .

P u r s u a n t  to  A .S .  4 4 .4 1 .0 2 0  th e  A la s k a  D epa r tm en t  o f  P u b l i c  S a i e t v

i s  c h a rg e d  w i t h  r e s p o n s i h i 1 i t "  f o r  the  a d m i n i s t r a t i v e  f u n c t i o n s  

r e l a t i v e  t o  the  p r o t e c t i o n  o f  l i f e  and p r o p e r t y  i n c i u d i n . i  e n r o r c o -  

n e n t  c f  f i s h i n g  r e g u l a t i o n s  a d o p te d  by  d e f e n d a n t  AI.AdNA UOAFD or 
F ISH ER IES .



6. T y o n e k ,  a com m un ity  on the  w e s t  s i d e  o f  Cook I n l e t ,  i s  

an A th a b a s c a n  I n d i a n  v i l l a g e  o f  a p p r o x im a t e l y  350 p e o p l e ,  o v e r  

955 o f  whom a r e  A th a b a s c a n  I n d i a n s .  Tyonek  has  been  i n h a b i t e d  

f o r  g e n e r a t i o n s  by  th e  T a n a in a  g ro u p  o f  A th a b a s c a n s  who su c ceed ed  

the  E sk im o  p o p u l a t i o n  w h ic h  o r i g i n a l l y  s e t t l e d  th e  a r e a  i n  p r e ­

h i s t o r i c  t im e s .  The p r e s e n t  r e s i d e n t s  o f  the  v i l l a g e  a r e  th e  

d e s c e n d a n t s  o f  t h e  T a n a in a  g r o u p .  T od a y ,  the  v i l l a g e  s t i l l  r e t a i n  

i t s  e t h n i c  A th a b a s c a n  i d e n t i t y ,  i s  a r u r a l  A l a s k a  N a t i v e  v i l l a g e  

and h a „  n o t  abandoned  i t s  c a s t c m a r y  and t r a d i t i o n a l  u se  o f  k i n g  

sa lm on .

7. F o r  th e  p u r p o s e s  o f  t h i s  A g reem en t  o :  S e t t l e m e n t ,  " f i s h "  

means th e  S u s i t n a  R i v e r  k i n g  sa lm on  w h ic h  e n t e r  Cook I n l e t  w a t e r s  

the  b e g in n in g  o f  May and b e g in  t o  p a s s  by  th e  v i l l a g e  o f  T yon ek  i n  

m id-May  and spawn p r i m a r i l y  i n  s t r e a m s  l o c a t e d  i n  th e  S u s i t n a  

R i v e r  d r a i n a g e .

S. S u s i t n a  R i v e r  k i n g  sa lm on  peak  a t  th e  v i l l a g e  a t  the  end 

o f  May o r  i n  e a r l y  Ju n e  and a r c  u s u a l l y  c o m p le t e l y  p a s t  th e  

v i l l a g e  by t h e  end o f  J u n e .

9 . The m id-May  t o  m id - J u n e  k i n g  sa lm on  f i s h e r y  i s  a c u s ­

tom ary  and t r a d i t i o n a l  s u b s i s t e n c e  u se  by r e s i d e n t s  d o m i c i l e d  i n  

th e  v i l l a g e  o f  Tyonek  o f  th e  S u s i t n a  R i v e r  k i n g  sa lm on  i n  t h a t  

t h i s  f i s h e r y  h a r  been  i n  e x i s t e n c e  f o r  g e n e r a t i o n s ,  t h a t  the  

h a r v e s t  o f  th e  k i n g  sa lm on  a t  t h i s  t im e  i s  a c u s to m a ry  and t r a d ­

i t i o n a l  com ponent o f  th e  c u l t u r a l  l i f e  o f  th e  v i l l a g e ,  t h a t  th e  

a r t  o f  c u t t i n g  l a r g e  k i n g  sa lm on  l ia s  been handed down Ih ro u n h  

g e n e r a t i o n s ,  t h a t  th e  e a r l y  k i n g  sa lm on  a r e  th e  f i r s t  s i g n  i  f  ie a n l .  

s u b s i s t e n c e  f r e s h  sa lm on  o f  t h e  . s p r in g ,  t h a t  S u s i t n a  R i v e r  k i n j  

s a ln o n  a r c  o i l i e r  th an  o t h e r  s p e c i e s  o f  sa lm on  fo u n d  i n  C ook  I n i v i  

i n  th e  v i c i n i t y  o f  T yo n ek  and t h e r e f o r e  b e t t e r  s u i t e d  t o r  d r y i n g  

and p r e s e r v i n g  f o r  w i n t e r  u se  and l e s s  s u s c e p t i b l e  t o  d jm ane  w h i l e



d r y i n g  from  i n s e c t s  and s e a b i r d s ,  and t h a t  d r y i n g  t a k e s  a p p r o x i ­

m a te ly  t h r e e  weeks and i s  u s u a l l y  c o m p le te d  by th e  end o f  J u n e .

10. The r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  h a r v e s t  k in g  

sa lm on  w i t h  s e t  n e t s  f rom  th e  b e a ch  i n  f r o n t  o f  t h e i r  f i s h  camps 

im m e d ia t e ly  s o u th  o f  th e  v i l l a g e .

11. S in c e  196*1, th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yo n ek  have  

been  p r e v e n t e d  from  p a r t i c i p a t i n g  i n  t h e i r  c u s to m a ry  and t r a d i ­

t i o n a l  m id -May  to  m id - J u n e  k i n g  sa lm on  s u b s i s t e n c e  f i s h e r y  by 

r e g u l a t i o n s  a d o p te d  by d e f e n d a n t s  and t h e i r  p r e d e c e s s o r s .  T hese  

r e g u l a t i o n s  w ere  i n i t i a l l y  a d o p te d  due t o  p o o r  e s ca p em en t  o f  th e  

S u s i t n a  R i v e r  k i n g  sa lm on .

12. P r i o r  t o  th e  December 1979 and M a rch  19S0 m e e t in g s  o f  

d e f e n d a n t  ALASKA BOARD OF F IS H E R IES ,  s a i d  d e f e n d a n t ,  on r e q u e s t  

o f  p l a i n t i f f  NATIVE V ILLA G E  OF TYONEK, p u b l i s h e d  sum m ar ie s  o f  

r e g u l a t i o n s  p ro p o s e d  by s a i d  p l a i n t i f f s  p u r s u a n t  t o  t h e  A d m in i­

s t r a t i v e  P r o c e d u r e  A c t  t o  open  a s u b s i s t e n c e  k i n g  sa lm on  f i s h e r y  

f o r  th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yo n e k ,  be tw een  May 15 and 

Ju n e  15.

13. On M r c h  26, 1930, d e f e n d a n t  ALASKA EO.ARD OF F IS H E R IES  

h e l d  a p u b l i c  h e a r i n g  and r e c e i v e d  t e s t im o n y  on th e  p ro p o se d  

r e g u l a t i o n s  f rom  th e  A l a s k a  D epa r tm en t  o f  F i s h  and Game, r e s i d e n t :  

o f  th e  v i l l a g e  o f  T yon ek  and o t h e r  members o f  the  p u b l i c .  P u b l i c  

t e s t im o n y  was a l s o  r e c e i v e d  a t  th e  December 19, 1979 m e e t in g  o f  

d e f e n d a n t  ALASKA BOARD O r F IS H E R IE S .

14. T e s t im o n y  p r e s e n t e d  a t  th e  p u b l i c  h e a r i n g s  i n d i c a t e d  

t h a t  th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  c u s t o m a r i l y  and 

t r a d i L i o n e l l y  h a r v e s t e d  k i n g  sa lm on  f o r  s u b s i s t e n c e  u s e s  be tw een  

May 15 an>! J u n e  15 p r i o r  t o  th e  c l o s u r e  i n  l'.M**l.

15. Though  e v i d e n c e  war. p r e s e n t e d  to  d e f e n d a n t  ALASKA HOARD 

OF F ISH ER IES  t h a t  r e s t r i c t i o n s  on t a k i n g  by a l l  u s e r  g r o u p s  or' 

S u s i t n j  R i v e r  k i n g  sa lm on  in  C ook  I n l e t  were n e c e s s a r y ,  no
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e v id e n c e  was p r e s e n t e d  s t a t i n g  t h a t  a d o p t i o n  o f  th e  p ro p o s e d  s u b ­

s i s t e n c e  r e g u l a t i o n s  w o u ld  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  th e  

n a in t e n a r . e e  o f  S u s i t n a  R i v e r  k i n g  s a ln o n  on a s u s t a i n e d - y i e l d  b a s i ;  

and th e  d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  made no f i n d i n g  a t  the  

i March  m e e t i n g . t o  t h a t  e f f e c t .

16. The d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  r e j e c t e d  th e

; p l a i n t i f f s '  p r o p o s a l s  f o r  s u b s i s t e n c e  f i s h i n g  i n  Cook I n l e t  b u t  

: a d o p te d  p r o p o s a l s  w h ic h  r e s u l t e d  i n  a u t h o r i z i n g  th e  s p o r t  h a r v e s t
i'

o f  up  t o  13 ,100  S u s i t n a  R i v e r  k i n g  sa lm on  p u r s u a n t  to  5 AAC 60
i

.0 3 0 (a )  .

17. A f a i l u r e  o f  th e  d e f e n d a n t  ALASKA BOARD Or F IS H E R IES  t o  ' 

j a d o p t  r e g u l a t i o n s  o p e n in g  a k i n g  sa lm on  s e a so n  f o r  th e  r e s i d e n t s  ,
! o f  t h e  v i l l a g e  o f  T y o n e k ,  b e tw een  ".ay 15 and Ju n e  15 o f  e a ch  y e a r , 1
)• I

t h r e a t e n  p l a i n t i f f s  w i t h  i r r e p a r a b l e  harm i n  t h a t  p l a i n t i f f s '  !

!' c u s to m a ry  and t r a d i t i o n a l  u se  o f  S u s i t n a  R i v e r  k i n g  sa lm on  from  1 
I' !
.• Mav 15 t o  Ju n e  15 w i l l  be u n n e c e s s a r i l y  d e n ie d  t o  thorn. A c c e s s  t o '
! :
(' a s i g n i f i c a n t  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  i nI _ ♦

j a c c o r d a n c e  w i t h  A .S .  1 6 .0 5 .2 5 1 (b )  w i l l  bo l o s t  and th e  c u s t o m a r y  :
i ;
; and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  th e  v i l l a g e  w i l l  be d i s r u p t e d .
I; j
: 18. No o t h e r  s p e c i e s  o f  sa lm on  a v a i l a b l e  t o  th e  r e s i d e n t s  ;

: o f  th e  v i l l a g e  o f  T yon ek  c a n  f u l l y  r e p l a c e  S u s i t n a  R i v e r  k i n g  !
j. ' j
! s a ln o ' i  h a r v e s t e d  be tw een  May 15 and Ju ne  15 as  a s u b s i s t e n c e  '
* !
• r e s o u r c e  o r  s u b s t i t u t e  f o r  th e  r o l e  o f  S u s i t n a  [ l i v e r  k i n g  sa lm on  !
| '
; i n  t h e  c u s to m a ry  and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  th e  v i l l a g e .

CONSENT DECREE

1. Unde r  A .S .  16 .05 .9-10(6)  and (2 6 ) ,  s u b s i s t e n c e  user. «.•:
(

f i s h  a r e  th e  c u s to m a r y  and t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  ouch  f i r . h  

f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n su m p t io n  a s  C o rd ,  s h e l t e r ,  f u e l ,  

c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  th e  m ak ing  and s e l l i n g  o f  ! 

•. h a n d i c r a f t  a r t i c l e : ;  o u t  o f  n o n - e d i b l e  b y - p r o d u c t s  o f  s u c h  f i r . h  •'

,i- . " . . .  * *



e v id e n c e  was p r e s e n t e d  s t a t i n g  t h a t  a d o p t i o n  o f  t h e  p ro p o s e d  s u b ­

s i s t e n c e  r e g u l a t i o n s  w ou ld  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  th e  

m a in te n a n c e  o f  S u s i t n a  R i v e r  k i n g  sa lm on  on a s u s t a i n e d - y i e l d  b a s i  

and th e  d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  made no f i n d i n g  a t  t h e  

March  m ee t ir .g^ to  t h a t  e f f e c t .

16. The d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  r e j e c t e d  the  

p l a i n t i f f s '  p r o p o s a l s  f o r  s u b s i s t e n c e  f i s h i n g  i n  Cook I n l e t  b u t
I

a d o p te d  p r o p o s a l s  w h ic h  r e s u l t e d  i n  a u t h o r i z i n g  t h e  s p o r t  h a r v e s t  

o f  up to  13 ,100  S u s i t n a  R i v e r  k i n g  sa lm on  p u r s u a n t  to  S AAC 60 

. 0 3 0 ( a ) .

17. A f a i l u r e  o f  the  d e f e n d a n t  ALASKA BOARD OF F ISKEF.IES  t o

a d o p t  r e g u l a t i o n s  o p e n in g  a k i n g  sa lm on  s e a so n  f o r  th e  r e s i d e n t s

o f  th e  v i l l a g e  o f  T yo n e k ,  be tw een  May 15 and Ju n e  15 o f  e a c h  y e a r , 1
I

t h r e a t e n  p l a i n t i f f s  w i t h  i r r e p a r a b l e  harm i n  that, p l a i n t i f f s '  

c u s to m a ry  and t r a d i t i o n a l  u se  o f  S u s i t n a  P . i v c r  k i n g  sa lm on  from  

May 15 t o  J u n e  15 w i l l  be u n n e c e s s a r i l y  d e n ie d  to  t h e n .  A c c e s s  t o  

a s i g n i f i c a n t  c u s to m a ry  and t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  i n  

a c c o r d a n c e  w i t h  A .S .  1 6 .0 5 .7 5 1 (b )  w i l l  bo l o s t  and th e  c u s to m a r y  

and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  the  v i l l a g e  w i l l  be  d i s r u p t e d .

18. No o t h e r  s p e c i e s  o f  sa lm on  a v a i l a b l e  t o  th e  r e s i d e n t s  

o f  th e  v i l l a g e  o f  Tyonek  can  f u l l y  r e p l a c e  S u s i t n a  R i v e r  k i n g  

sa lm on  h a r v e s t e d  be tw een  May 1.5 and Ju n e  15 a s  a s u b s i s t e n c e

r e s o u r c e  o r  s u b s t i t u t e  f o r  th e  r o l e  o f  S u s i t n a  R i v e r  k i n g  sa lm on  

in  t h e  c u s to m a ry  and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  th e  v i l l a g e .

i Under ft c• 1 <>.(!•• i " ;

f"*,n ft ry .-.r.i : • ad.t to.;,; ..,..s ; ; ( ;sy . ,K c .zu .

:sr .lirvst :.wr ;or.ii or «v:i-.-.a-j*- aB shcWer. luol.

clothing, tools, or transportation, for tto .-.akin.-; .ir.d selling oJ 

handicraft articles out of ncn-edible by-products of such fish
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. t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t io n ,  and f o r  th e  c u s to m a ry
J

t r a d e ,  b a r t e r  o r  s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t io n .

: 2. The  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yon ek  have  a c u s to m a ry

. and t r a d i t i o n a l  s u b s i s t e n c e  u se  o f  S u s i t n a  R i v e r  k i n g  sa lm on  

| be tw een  May 15 and J u n e  15 f o r  a l l  o f  th e  r e a s o n s  s e t  f o r t h  i n  

J, p a r a g ra p h  9 o f  th e  S t a te m e n t  o f  A g ree d  F a c t s .  The  r o l e  o f  the  

h a r v e s t  o f  S u s i t n a  R i v e r  k i n g  sa lm on  i n  th e  c u l t u r a l  l i f e  o f
j:
I T von ek  and th e  h a n d in g  down o f  i n f o r m a t i o n  a b o u t  the  h a r v e s t ,
I. 1

!l p r e p a r a t i o n , and use  o f  such  f i s h  from  g e n e r a t i o n  to  g e n e r a t i o n  ]
. a r e  s i g n i f i c a n t  f a c t o r s  i n  d e t e r m in i n g  w he th e r  u se  o f  s u c h  f i s h

! f o r  p e r s o n a l  o r  f a m i l y  c o n su m p t io n  i s  a " c u s to m a r y  and t r a d i t i o n a l "

i s u b s i s t e n c e  use  o f  su ch  f i s h .  |
i.
i; 3. D e fe n d a n t  ALASKA DOARD OF FIS i iERIF.S i s  r c c u i r e d  to  a d o n t '

i : r e g u l a t i o n s  w h ic h  a u t h o r i s e  the  s u b s i s t e n c e  f i s h i n g  o f  S u s i t n a  

R i v e r  k i n g  sa lm on  by r e s i d e n t s  o f  th e  v i l l a g e  o f  T y o n e k  i n  th e  

u p p e r  Cook I n l e t  i n  th e  v i c i n i t y  o f  th e  v i l l a g e  o f  T yo n e k  be tw een

r

May 15 and J u n e  15 e a ch  y e a r ,  u n l e s s  such  d e f e n d a n t  d e t e r m in e s ,  i n  

a c c o r d a n c e  w i t h  th e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h a t  any  s u b s i s -

i* t e n c e  f i s h i n g  f o r  S u s i t n a  R i v e r  k i n g  sa lm on  by  th e  r e s i d e n t s  o f
I* I
! the  v i l l a g e  o f  T yon ek  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  I
I
I . I
I m a in te n a n c e  o f  s u ch  f i s h  on a s u s t a i n e d - y i e l d  b a s i s .

1 4. The p a r t i e s  a g re e  and the  C o u r t  a p p r o v e s ,  f o r  th e  p u r -  '!

1- !| poser, o f  a c h i e v i n g  an ag re em en t  t o  t h i s  l i t i g a t i o n ,  t h a t  w heneve r

i; •I d e f e n d a n t  ALASKA DCARD OF F ISH ER IES  makes a f i n d i n g  t h a t  any s u b -  ’
I
; s i o t c n c o  f i s h i n g  f o r  S u s i t n a  R i v e r  k i n g  sa lm on  by r e s i d e n t s  o f  I ho 

I v i l l a g e  o f  T yon ek  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  th e  n ia inL '.-n.u irv 

j o f  s u c h  f i s h  on a s u s t a i n e d - y i e l d  b a s i s ,  s u ch  f i n d i n g  s h a l l  be 

j made on th e  r e c o r d  and s h a l l  d e t a i l  t h e  b i o l o g i c a l  i n f o r m a t  in n  

w h ic h  fo rm s th e  b a s i s  o f  s u ch  f i n d i n g .  The f i n d i n g  t i n c l u d i n g  • 

tin: b i o l o g i c a l  i n f o r m a t io n )  s h a l l  be r e d u ce d  t o  w r i t i n g .

5. R e g u l a t i o n s  s e t t i n g  bag l i m i t s ,  g e a r  t y p o s ,  and  open



■ f i s h i n g  p e r i o d s  f o r  t h e  s u b s i s t e n c e  f i s h i n g  o f  S u s i t n a  R i v e r  k i n g  

s a lm on  by  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  s h a l l  c a u s e  th e

C  l e a s t  a d v e r s e  im p a c t  upon such  r e s i d e n t s ,  and s h a l l  be c o n s i s t e n t ,  

i n s o f a r  a s  o r a c t i c a b l e ,  w i t h  sound  f i s h e r y  c o n s e r v a t i o n  p r a c t i c e s ,  

such  as  m in im i z in g  th e  im p a c t  on  the  r e t u r n  o f  such  f i s h  t o  any
'
• one s t re a m .
i I

6. Whenever i t  i s  n e c e s s a r y  t o  r e s t r i c t  th e  t a k i n g  o f
i
i S u s i t n a  R i v e r  k i n g  sa lm on  t o  a s s u r e  th e  m a in te n a n ce  o f  s u ch  f i s h
I 1
j; on a s u s t a i n e d - y i e l d  b a s i s ,  o r  to  a s s u r e  th e  c o n t i n u a t i o n  o f  s u b -  

j s i s t e n c e  u s e s  o f  s u ch  f i s h ,  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  

j' u se  by the  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  s h a l l  be  th e

• p r i o r i t y  u se  u n d e r  A . S .  1 6 .0 5 .2 5 1 ( b ) .  The d e f e n d a n t  ALASKA BOARD • 

OF F ISH ER IES  s h a l l  n o t  a d o p t  r e g u l a t i o n s  w h ic h  a l l o w  f o r  th e  j

c o m m e rc ia l  (between  May 15 and Ju n e  15) and s p o r t  f i s h i n g  o f  •

S u s i t n a  R i v e r  k i n g  sa lm o n ,  w i t h o u t  f i r s t  a d o p t in g  r e g u l a t i o n s

| w h ic h  p r o v i d e  f o r  t h i s  s u b s i s t e n c e  p r i o r i t y  o v e r  su ch  c o m m e rc ia l  | 

| and s p o r t  u se  u n l e s s  t h e  Boa rd  has  made a f i n d i n g ,  a s  r e q u i r e d  by
I* *
!. A .S .  1 6 .0 5 .2 51  ( b ) ,  t h a t  any • .u b s is te n ce  f i s h i n g  f o r  S u s i t n a  P . iv e r

; k i n g  sa lm on  by th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  w i l l  j e o -  •
! j
j p a r d i z e  o r  i n t e r f e r e  w i t l i  th e  m a in ten a n ce  o f  su ch  f i s h  on a *
I ;
j s u s t a i n e d - y i e l d  b a s i s .  . ;

| 7. D e fe n d a n t s  ALASKA BOARD OF F ISH ER IES ,  RONALD 0 . SHOOK,
i • :
! and WILLIAM R. NIX and t h e i r  s u c c e s s o r s  i n  o f f i c e  a r e  h e r e b y  
!
I p e rm a n e n t ly  r e s t r a i n e d  Cron  e n f o r c i n g  r e g u l a t i o n s  w h ic h  p r o h i b i t  

( r e s i d e n t s  o f  th e  v i l l a g e  o f  T yo n e k  from  s u b s i s t e n c e  C i s h in . :  f o r

■ S u s i t n a  R i v e r  k i n g  sa lm on  i n  t h e  uppe r  Cook I n l e t  in  th e  v i c i n i t y  
i*

o f  th e  v i l l a g e  o f  Tyonek  be tw een  M.iv 15 and Ju n e  15 o f  ou ch  y e a r  

w i t h o u t  d e f e n d a n t  ALASKA I'.oAKD o p  ns i lKR .n :::  f i r s t  f i n d i n g ,  in
I

a c c o r d a n c e  w i t h  th e  A d m i n i s t r a t i v e  R ro ce d u ro  A c t ,  t h a t  su ch  sub -
I
. s i s t e n c e  f i s h i n g  w i l l  j e o p a r d L z e  o r  i n t e r f e r e  w i t h  th e  in a in t cn . i r .e e  

j o f  su ch  f i s h  on a s u s t a i n e d - y i e l d  b a s i s .  J
i;



3. C o u n t s  I ,  I I  and IV  o f  p l a i n t i f f s '  c o m p la i n t  a r e  d i s ­

m is se d  w i t h  p r e j u d i c e .

9. T h i s  C o u r t  s h a l l  r e t a i n  j u r i s d i c t i o n  o v e r  t h i s  c i v i l  

j a c t i o n  u n t i l  J u l y  1, 1931.

DATED: DATED:

L a m  Lpenglor Norman A. Cohen

DATED: DATED:

John Gicsoory 

Attorneys for Defendant:

Donald C. flit.cr.oil 

Attorneys for Plaintiffs

ORDER

The  above  A g reem en t  o f  S e t t l e m e n t  and C o n s e n t  D e c re e  a r e  

a o o r o v e d .

I
! DATED:

Victor Carlson 
Superior Court Judge
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COOK 11! LET MANAGEMENT AREA SUiiS I STE/.'CE 

FISHERY REPORT ' 1972

A. General Information

1. Descriotion of Area: The Cook Inlet area includes 

all waters of Alaska in Cook Inlet and Resurrection 

Gay north of Cape Douglas and west of Cace Fairfield, 

including the Barren Islands. (Figure 1)

2. Species Utilized: All five species of pacific sal­

mon are utilized in the Cook Inlet area. Since 1952 

cohos have made up 65 percent of the subsistence catch, 

reds 20 percent, pinks 8f.;, churns 52,^a.nd kinos 0.2 ) 

percent. (Table 1) King crab, tanner crab, dungeness 

crab, shrimp, smelt, herring, bottom fish, and clams 

are also utilized for subsistence purposes. However, 

few records are available on degree of utilization.

In actuality it is hard to define what constitutes 

"sport fishing" and what constitutes "subsistence 

fishing" for the above listed spc-cies.

Economic Conditions: No figures are available on the 

i.erage income of those applying for subsistence pef'-

1n the Cook Inlet area. It is the personal opin- 

-• °f the area management biologist that less than five

• f ^ S f c v

1 VI -  — .T K fr , T*r< j wtiyj w  • * ..
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TABI.E 1

YEAR

coorc tnlf.t suns
NO. DID NOT 

PERMITS REPLY

JSTENCE

KTNCS

CATCH OF 

REDS

1 SALMON 

COMO

, 1962-1971

CHUM PiNK TOTAL
1962 192 13 45 770 3574 391 417 5197
1963 229 13 29 859 2510 424 447 4269
1964 191 3 — 393 2463 207 368 3431
1965 190 28 - - 4S4 2109 235 49 2927
1966 330 29 8 1656 3533 356 593 • 6151
1967 375 42 4 863 3105 213 73 4258
1963 3S6 54 10 1009 4201 236 1170 6626
1969 447 52 - - 1518 2011 94 6S 3691
1970 449 42 3 • 1218 2371 152 438 51S2
1971 168 35 2 23 1697 7 44 1773

TOTALS 2,957 316 101 8,793 28,574 2,365 3,672 43,505
'ERCC.iT 100.0 10.7 0 .2 2 0 .2 65 .7 5 .4 S . 4 100.0

j
Jf
I
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or ten percent of the subsistence fishing in the 

area is curried out by persons in such financial 

positions that they actually have a legitimate m.-ed 

of the resource harvested .in order to subsist. Ihe 

type of subsistence fishing found in the Cook Inlet 

area could more appropriately be classified as 

recreational or supplemental fishing. Many people 

regard it as a form of sport fishing in which they 

not only derive recreational benefits but at the 

same time supplement their food stocks. Some 

people in the Cook Inlet area, nutives and whites 

alike, because of either need or personal preference, 

are trying to maintain a "li ve-off-t.he land" life 

style. To these few, "subsistence" fishing may fail 

into a need category and may play an important part 

in their means of existing.

History of Fishery

1. Methods of Fishing: A variety of subsistence fishing

methods are used in the Cook Inlet area, as it is a 

multi-species utilization area,

a.' Salmon: Set nets, seines and drift nets are

. .currently usc-d with set nets accounting for about 

,95 percent of the effort. Since statehood, all 

subsistence salr..on fishing has been in conformance



L

witl. co::-::srcia 1 regulations end, therefore, 

areas open and methods used have been identi­

cal to those in commercial fisting. Prior 

to statehood, much of Lite subsistence fishing1 ■    1 ' ■ « « *.......   ■ n—i t
took place in salmon spawning streams with gear

UnMwn 9m mm — mmm—iB—  —  ■— ■ iM”KBfffgH . mrmmmtrnmmm I IT

■x- ranging from hook and line to gill nets. Snagging 

was one of the more popular methods.

b. Shellfish: King crab, tanner crab, dungeness crab

and shrimp are taken with various forms of pots. 

Most fishing lakes Diace at or near the small boat 

harbors of Homer and Sc-ward. Clams for subsistence 

are taken by use of a clam shovel. The methods 

currently used for taking shellfish species for 

subsistence purposes do r.ot differ appreciably 

from those used prior to statehood.

c. Smelt: Both bill net: and dip nets have been used

in the Cock Inlet area for taking smelt, however,

in 1972 dip nets became illegal gear for taking 

smelt in the waters of the Kenai Peninsula. A

limited amount of hood and lino snagging for smelt

also exists.

-6-



d. Freshwater species: Tiie gear most coir....only

utilized for freshwater species is small 

mesh gill nets and seines. In the past, fish- 

wheels and dip nets itave also been used in fresh­

water.

2. Catciies and Fishino,_E£f or_t

a. Salmon: Salmon fishing is the only subsistence

fishing fur which reliable catch and effort data 

exists and this data covers from 1952 to 1971 cnly. 

During these years, a total of 2,957 subsistence 

permits were issued and all but 3:5 were returned. 

The total reported salmon catch from 1962 to 1971 

is as follows: 101 kings, S.793 reds, 28,574 echos,
•mmmmmmmmnrn*** r— W  ■■ ■ ■ ■■■ ■■ ajmdm bm m m m m w

2,355 chums, 3,672 pinks, for a total of 43,505 salm
ammmum-rnmmmm m K  jMim n  I ■ ■ i I mmm. mumt i I n.’Ult

The number of permits issued and the total catch 

by species appears in Table 1 and is depicted in 

graphic form in Figure 2.

b. Smelt: Catch data on smelt is only available

for the past two seasons. In 1971, there were 

1,38/ smelt reported taken and in 1972, the re-

• ported catch was 8,542. Most effort lias taken 

place along the western shoreline of tin) I'enai 

Peninsula and around Turnayin Arm.

L



<

"!■

• I

The number of permits issued by year since 1969 

appear below:

Year Salt Water Kenai River Total

1969 150 194 344

1970 157 393 550

1971 92 * 92

1972 160 ★ 160

*Smelt permits not required for Kenai River.

* c. Shellfish: No permits are required for taking

» shellfish and, therefore, no records are avail a-

«
t ble on effort or catch. Most effort occurs inh

| Kachemak and Resurrection Gays.

k d. Freshwater species: Relatively tew permits have

« been requested for liking freshwater siecies and
‘■i

most of these have been for Lake Louise and Tyone

I
*. Lakes. Wliitefish comprise about 90 percent of the

catch.

3. Manaoement Regulations: The following is i history of

subsistence regulations in Cook Inlet :rom 1943 to 

1972.

t
f 1042 tnrougn IQoQ

%'• No mention made in Cook Inlet section of commercial

. fisheries regulations.



R e q u i r e d  n o t i f i c a t i o n  of i n t e n t i o n  to take s a l m o n  

for p e r s o n a l  use, w i t h  s t a t e m e n t  of type of g e a r
f

to be u s e d ,  are a ,  time, n u m b e r  of fish to be t a k e n  

and i n t e n d e d  d i s p o s i t i o n  of fi s h  take..

r i s h ,  Ship, and C a m p b e l l  and C o t t o n w o o d  

C r e e k s  c l o s e d  to subsistence fishing.

1952

l.'o i n t e n t  to take n o t i f i c a t i o n  r e q u i r e d .  M o r e  

s t r e a m s  c l o s e d ,  i n c l u d i n g  all t r i b u t a r i e s  to K n i k  

Arm, W i l l o w  C r e e k  ( t r i b u t a r y  to S u s i t n a ) ,  C a m p b e l l  

C r e e k ,  a n d  all s t r e a m s  a n d  1 a n e s of Kenai P e n i n s u l a  

that arc* t r i b u t a r y  to C o o k  Inlet: P r o v i d e d  this

^  s n a 11 n o t  a p p l y  to f i s h i n g  w i th rod, h o o k  a n d  line 

for p e r s o n a l  use.MSfSHMmmmmmamm ■ 11 T

( A p p a r e n t l y  this w a s  the f i r s t  tim e m a n y  C o c k  

I n l e t  s t r e a m s  w e r e  c l o s e d  to use of nets f o r  p e r s o n a l  

use of f i s h . )

• 1953

A b o v e  r e g u l a t i o n s  s a m e ,  plus a d d e d  s t i p u l a t i o n  

•that no p e r s o n a l  use f i s h i n g  a l l o w e d  w i t h i n  S C O  fe e t  

of w e i r s  a n d  l a d d e r s .  S n a g g i n g  w a s  p r o h i b i t e d  for 

. t h e  f i r s t  t i m e .

F i r s t mention in commercial regu la t ions .
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Iso, personal use f i s h i ng proh ib i ted i t ti i n

500 y a r d s  of all o t h e r  s t r e a m s  or lakes e x c e p t  w i t h  

h a n d  r od, h o o k  a n d  l i n e . Bay l i m i t  two (2) p e r  d a y  

per p e r s o n .

A n d  s u b j e c t  to laws r e g u l a t i n g  c o m m e r c i a l  f i s h­

ing 4 3 h o u r s  t e f o r e  a n d  c o n t i n u i n g  4 3 h o u r s  a f t e r  

e a c h  f i s h i n g  p e r i o d .  E x c e p t  for fall s e a s o n  a n d / o r  

p l a c e  g r e a t e r  than 25 m i l e s  f r o m  w a t e r s  opc-n to 

c o m m e r c i a l  f i s h i n g .  . .

An d  in Kn i k  A n n  w h e r e  15 f a t h o m  set net s ,  100 

y a r d s  a p a r t ,  shall be o p e r a t e d  p r i o r  to A u g u s t  6,

o n l y  d u r i n g  h o u r s  o p e n  to c o m m e r c i a l  f i s h i n g  in th 

N o r t h e r n  d i s t r i ct.
— m— — *— - a—

1954

S a m e  as 1953 w i t h  a d d i t i o n a l  s e c t i o n s  that. . . 

C o m m e r c i a l  g e a r  m a y  be u s e d  for p e r s o n a l  f i s h i n g  

d u r i n g  a n y  fall s e a s o n .  . .

F i s h i n g  a l l o w e d  in T u r n a g a i n  A r m  e a s t  of a l i n e

b e t w e e n  H o p e  and I n d i a n ,  and.

F i s h i n g  a l l o w e d  m o r e  than 5 m i l e s  ups  t r e ; m  

f r o m  t i d e w a t e r  on all s t r e a m s  a n d  lakes  of Cc.-k 

I n l e t  d r a i n a g e  5 o u t h  and W e s t  of the S u s i t n a  l i v e r  

or S o u t h  of t o w n  of Ho mer.

-1C-



G e n e r a l  r e g u l a t i o n s  and. .

C o o k  I n l e t  r e g u l a t i o n s  sam e as 1954.

1955

S a m e  as 1 955 w i t h  aciJed r e s t r i c t i o n s . . . 

C l o s e d  K e n a i  £ R u s s i a n  R i v e r s  w i t h i n  3 GO y a r d s  

of t h e i r  c o n f l u e n c e  (this to 1 S p o r t s m e n 1 ).

Rod and line. . . l i m i t e d  take to two (2) 

s a l m o n  o v e r  16 i n c h e s ,  per p e r s o n  per day.

1557

G e n e r a l  r e g u l a t i o n s  sain^ as 1556 .

C o o k  I n l e t  a b o u t  same e x c e p t  for l i m i t  on take 

by rod and l i n e  f i s h e r m e n  ('. .not to e x c e e d  10 

i n c h e s ' .  . per p e r s o n  per d a y  ty r.ook and line, and 

n o t  m o r e  than two (2) m a y  e x c e a d  16 i n c h e s ' ) .

1958

G e n e r a l  s a m e  as 1957 plus. .

A s e r i e s  of r e g u l a t i o n s  d c / i s e d  to try to c u r b  

s n a g g i n g .  . i n c l u d i n g  l i m i t i n g  . i ze h o o k s  and m a k ­

ing it i l l e g a l  to u s e  w e i g h t s  w i t h  m u l t i p l e  h o o k s .  

C o o k  I n l e t  same as 1957.

19 5 9

General same as 1958.



Cook I n l e t - - a d d e d  r e s t r i c t i o n s  that. . . p e r­

sonal use f i s h i n g  be a l l o w e d  in the m a i n  s t e m  of 

the S u s i t n a  R i v e r  a b o v e  the t o w n  of A l e x a n d e r .  . 

with nets less than 30 f e e t  a n d  m o r e  than 100 

yards from a n y  o t h e r  set net a n d  f r o m  t r i b u t a r y  

streams-- a n d  i d e n t i f i e d  w i t h  n a m e  and a d d r e s s  of 

owner.

And p e r s o n a l  use f i s h i n g  m u s t  be d o n e  in 'ccn- 

icrmance w i t h  c o m m e r c i a l  r e g u l a t i o n s  (This c l o s e d  

Knik Arm and T u r n a g a i n  Ar m ) .

Ma n y  Kenai P e n i n s u l a  s t r e a m s  c l o s e d  a b o v e  

tfi-rfccrs p l a c e d  from 3 to 5 m i l e s  up f r o m  m o u t h  

(‘r.chor, D e e p  C r e e k ,  S t a r i s k i  a n d  m a n y  o t h e r s ) .

A d d e d  c l o s u r e  of C o o p e r  C r e e k ,  L i t t l e  W i l l o w  

Creek and M o n t a n a  Cree k .  . And. . a l l o w e d  30 y a r d s  

of set nets for use in K n i k  A r m  a f t e r  A u g u s t  9, 

also Fish C r e e k  c l o s e d  J u l y  21 ( s n a g g e r s  h a r r a s s i n g  

red run).

1 H 0

General s a m e  as 1959.

. wi J:h nets 90 f e e t  

or less and m o r e  than 500 y a r d s  f r o m t e r m i n u s  of a n y  

sa Iron stream. . and c o n f o r m  to c o m m e r c i a l  o p e n  p e r ­

iods in n o r t h e r n  d i s t r i c t .  . and i d e n t i f i e d  w i t h  n a m e  

and address of owner .
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*. G e n e r a l  same as 1 960.
«

*. C o o k  Inlet a d d e d  o p e n  f i s h i n g  s e a s o n  on c l a m s ,

t
j c r a b s ,  and b o t t o m f i s h . . all in c o n f o r m a n c e  w i t h

c o m m e r c i a l  r e g u l a t i o n s .

<
i S a l m o n  for s u b s i s t e n c e  w a s  b r o k e n  into riis-

; t r i c t s .  . . a p p a r e n t l y  tin's did a w a y  w i t h  f i s h i n g

.i

in m a i n  s t e m  of S u s i t n a  R i v e r  a b o v e  A l e x a n c e r  (see

• s u b s i s t e n c e  r e g u l a t i o n s  for n o r t h e r n  d i s t r i c t  1961).
7
{
• 1962

•
\ G e n e r a l  r e g u l a t i o n s  add e d  r e s t r i c t i o n s - - p e r s o n -

al u s e  f i s h i n g  m u s t  be d o n e  b> p e r m i t  o n l y ,  i s s u e d

\ by c o m m i s s i o n e r .  . . l i m i t e d  s u b s i s t e n c e  c a t c h  to
\
| i n d i v i d u a l  r e g i o n a l  r e g u l a t i o n s .
Iv

i t’ o o k I n 1 e t —  s a m e a s 19 6 i .
* i,

! 1565
*
Vi
■\ ' G e n e r a l  r e o u l a t i o n s - - n e w  »*e j u l a t i o n  —  f i sh oilier

6 • . than s a l m o n  m a y  be t a k e n  at any time in any ar e a
0 f
i of s t a t e  by any m e t h o d  e x c e p t  ty  u s e  of e x p l o s i v e s

y • • or c h e m i c a l s , e x c e p t  as h e r e i n a f t e r  p r o v i d e d  or as

?:, p r o v i d e d  in the S p o r t  F i s h i n g  R e g u l a t i o n s  of the
v *

| D e p a r t m e n t .

■■ : C o o k  I n l e t - - s a m e  as 1962.

1961

&'• . ' -13-
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C o o k  I n l e t - - n e w  r e g u l a  tion--r.iust h a v e  p e r m i t  

for s a l m o n  and all c a t c h e s  by s p e c i e s ,  l o c a t i o n  

and d a t e  of c a t c h  m u s t  be r e p o r t e d .  F r e s h w a t e r  

s p e c i e s  e x c e p t  for t r o u t ,  g r a y l i n g ,  a n d  c h a r  m a y  

be taker; fo r s u b s i s t e n c e  p u r p o s e s  via p e r m i t  and 

t h ese p e r m i t s  be i s s u e d  by c o m m i s s i o n e r  or Ins- 

r e p r e s e n t a t i v e  w h e n  d e e m e d  w a r r a n t e d .

A l s o  n o t  m o r e  than 50 s a lmon be t a k e n  per 

p e r m i t  a n d  s u b s i s t e n c e  f i s h i n g  is p r o h i b i t e d  in 

any a r e a  c l o s e d  to c o m m e r c i a l  f i s h i n g  e x c e p t  for 

p a r t s  o f  K n i k  Arm.

A n d  all d i s t r i c t s  w i t h  e x c e p t i o n  o f  O u t e r  

d i s t r i c t ,  m u s t  h a v e  n a m e  and a d d r e s s  of o w n e r  on 

f i s h i n g  g e a r .  The O u t e r  d i s t r i c t  r e g u l a t i o n s  w e r e  

a m e n d e d  to c o n f o r m  w i t h  c o m m e r c i a l r e g u l a t i o n s .

A n o t h e r  C o o k  I n l e t  r e g u l a t i o n  w a s  a m e n d e d - -  

s p o r t s  f i s h i n g  l i c e n s e s  r e q u i r e d  for c l a m s  a n d / o r  

b o t t o m  f i s h  and c r a b  p o t  f l o a t s  will c o n t a i n  the 

name of o w n e r ,  ilo sex or si z e  l i m i t a t i o n s  on crab. 

1 96 5 t h ro u o h 1969

O u t s i d e  of m i n o r  a m e n d m e n t s  and a f e w  c h a n g e s  

in r e g u l a t i o n s  in the d i f f e r e n t  f i s h i n g  d i s t r i c t s ,  

p e r s o n a l  u s e  f i s h i n g  r e g u l a t i o n s  are a b o u t  the same 

for t h a t  p e r i o d  fr om  19 6 5  to 1969.

General same as 1963.



1 9 6 9

C o o k  I n 1e t - - n e w r e g u l a t i o n s - -

R e s t r i c t i o n s :

(a) S u b s i s t e n c e  f i s h e r m e n  t a k i n g  h e r r i n g  

and s m e l t  in the Ken a i  R i v e r  m u s t  d o  p h y s i c a l l y  

p r e s e n t  at all t i m e s  s a i d  net is b e i n g  f i s h e d .

(b) A s p o r t s  f i s h i n g  l i c e n s e  is r e q u i r e d  

w h e n  b o t t o m  fish are t a k e n  w i t h  f i s h i n g  rod and 

line.

(c) A s p o r t s  f i s h i n g  l i c e n s e  is r e q u i r e d  

for t h e  d i g g i n g  of r a z o r  clam s .

S i z e  L i m i t s :  T h e r e  are no size or sex l i m i­

t a t i o n s  on c r a b .

1970

C o o k  I n l e t - - n e w  r e g u l a t i o n s - -

S a l m o n  - The s u b s i s t e n c e  f i s h e r y  on the W o r t h -  

w e s t  o f  K n i k  A m  w a s  d e l e t e d .

S m e l t  - In the Ken a i  R i v e r  the l e n g t h  of gill

nets m a y  not e x c e e d  20 f e e t  in l e ngth.

S m e l t  m a y  be t a k e n  in th a t  p o r t i o n  of the Kenai 

R i v e r  f r o m  its m o u t h  u p s t r e a m  to the S o l d o t n a  b r i d g e

fr om  A p r i l  1 t h r o u g h  M a y  31.

» .VW 1
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C o o k  I n l e t - - n e w  r e g j 1 a t i o n s - - S m e l t  - Dip nets 

ray not be used for t a k i n g  s m e l t  in the w a t e r s  of 

the Kenai P e n i n s u l a .

Problem Are a s

]. W e r th '..“•■st S hore K n ik fl. r r.i: T h i s  a r e a  is no l o n g e r

a p r o b l e m  as it w a s  c l o s e d  to s u b s i s t e n c e  f i s h i n g  

in 1971. The n u m b e r  of p e r m i t s  i s s u ed for this 

area had i n c r e a s e d  d u r i n g the m i d - 1 0 1 s to a level
m  ■ . . .  ■ . ■ i-  .i ■ ■-»-■ i ■-— — i. ■■ ..........................

cf 290 d u r i n g  the last two y e a r s  of the f i s h e r y .i - - _ — ~ —- — ______    r

(1969 and 19/0) T h e  r e p o r t e d  c a t c h  d u r i n g  this 

per'cd a v e r a g e d  3 , 3 0 0  s a l m o n  ( T a b l e  2). The m a i n  

j u s t i f i c a t i o n  for c l o s i n g  this area was the d e c l i n ­

ing red salr,git e s c a p e m e n t s  in t o  F i s h  C r e e k  w h i c h  

reached a low of 6 , 2 3 3  in 1969.

2. Mud Bay: The p r o b l e m  he r e  a p p e a r s  to be over,

‘u t i l i z a t i o n  of a v a i l a b l e  f i s h i n g  s p a c e  r a t h e r  

than o v e r •u t i 1 i z a t i o n  o f  the r e s o u r c e .  C o m m e r c i a l  

fishing, s p o r t s  f i s h i n g ,  and s u b s i s t e n c e  f i s h i n g  

' all take p l a c e  in th i s  r a t h e r  c o n f i n e d  ar e a  of 

Ka ch e m a k  Bay along the N o r t h e a s t  s i d e  of the H o m e r  

. -pit. Peak u t i l i z a t i o n  o c c u r s  in in id to late A u g u s t  

when a p p r o x i m a t e l y  10 s e i n e  f i s h e r m e n ,  50 s u b s i s t e n c e  

fi she rme n  and s e v e r a l  h u n d r e d  s p o r t s  f i s h e r m e n  fi s h

-16-
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C O O K  I N L E T  S U B S I S T E N C E  S A L M O N  F I S H E R Y  
P e r m i t s  I s s u e d  and Total S a l m o n  C a t c h  By D i s t r i c t ,  1967 - 1972

« • • 1
• 'n o r t h e r n - ^

N O R T H  and 

S O U T H  C E N T R A L S O U T H E R N E A S T E R N

Y E A R
To ta 1

P e r m i t s  C a t c h P e rm i t s
Total 

C a t c h P c rm i t s

To ta 1 

Ca tch P e r m i t s

To ta 1 

Ca tch

1957 218 2 , 9 4 7 13 119 ’ 51 94 2 91 262

1963 276 5, 3 9 5 30 303 79 953

1969 2 90 1 ,563 40 40 0 85 1 ,067 32 929

1970 290 . 3 , 4 4 8 45 206 78 1 ,386 36 181

1971 9 10 28 138 112 1 ,618 1 9 7

1972 9 2/ 5 1/ 1 51 y 5 2/

1 /  N o r t h e r n  d i s t r i c t  r e p r e s e n t s  N o r t h w e s t  s h o r e  at K n i k  A r m

n /
-  C a t c h  data n o t  a v a i l a b l e  f o r  1972.



| * this area. The main species being sought are sil-

5 — ----------------- - ~
i • ver salmon and the subsistence catch has averaged

£ about 1,000 since 1967. The commercial catch in

| the Southern district has averaged 2,800 silvers

since 1967 and an estimated 50 percent of these 

have been tanen from Mud Bay proper. Sports har­

vest figures are not available, however,'the aver­

age catcli sine 1967 would probably not exceed 500 

fish. Commercial and subsistence harvest figures

T
t•a
1
*

g indicate no decline in abundance of silver stocks

in Mud Bay. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local

stocks bound for upper Kachemak Bay and escapement

« indices in this area have been consistent in recent
~i

| . years.

i Although there is no biological justification for

|
^ closing Mud Bay, the time has perhaps cone for

v
* closing a portion of Mud Bay to commercial and sub-

V
.« sistence fishing because of user-group conflicts.

5

5
For the last several years proposals have been sub-

v. •

| mitted to the Board of Fish and Came ..sking for either

I complete or partial closures of Mud Bay. The commor-

cial fish staff has always opposed these closures 

on the basis that no biological justification exists.

1 .** *
. .V

■'b -18-

-4* *



Because of the increasing sports fish utilization 

there will be a public proposal submitted to the 

Board of Fish and Game at the .November ir.’eting by 

a Homer commercial fisherman which will ask for 

a partial closure of the Mud Bay area. The comm­

ercial staff intends to support' this proposal.

3. She!1 fish: Another potential problem is the crab

and shrimp pot fisheries which have developed tre­

mendously in the last few years. A considerable 

volume of gear is being fished in the immediate 

vicinity of tiie liomer small boat harbor and again, 

rather than over-utilization of the resource, the 

main problem is over-uti1ization of 3rea. Gear is 

so concentrated in this one area that navigation has 

been hindered. A regulation may be necessary in the 

near future to close a section of the b^y in the

ate. vicinity of the small boat harbor entrance.

0. Recommendations:

It is the personal opinion of the area biologist that a 

need exists for subsistence fishing in CocI Inlet and that 

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti­

mate need to subsistence fish should not bo denied this right 

just because the fishery has become recreationally oriented.

-19-
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Perhaps a fee could be placed on a subsistence per nit 

or license. This might tend to eliminate some of those 

who are participating more for recreation than need 

and yet keep the regulation constitutional. For those 

who could show need, through an application for a 

waiver on the license fee, a special free permit would 

be granted. A maximum income level would be established 

similar to that used in the Food Stamp Prcgram and those 

falling below the established level would be eligible for 

the free permit. Tiiese measures would probably reduce 

subsistence fishing by 75 percent in the Cook Inlet area 

and subsistence fishing would again conform v/i th tie true 

meaning of subsistence.
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NORTHERN D IS T R IC T : from  6-00  a .n .  J u l y  ?1 u n t i l  C : 00 a .m . Septem ber ?.0 d u r in g  open
co m m erc ia l f i r h in g  p e r io d s  in  con fonr.a r.ee  w it h  a l l  co m m erc ia l 
r e g u la t io n s .

m m  6t SOUTH CENTRAL D IS T R IC T S : from  t 00 a .m . A ugust 18 d u r in g  open co m m erc ia l
f i s h in g  p e r io d s  in  con fo rm an ce  w it h  a l l  co m m e rc ia l r e g u la t io n s .

SOUTHERN D IS T R IC T :

!

i
)
*
4

CUTER D IS T R IC T ; 

EASTERN D IS T R IC T :

from  ? 00 a .m . A ug u st 1C d u r in g  open co m m erc ia l f i s h in g  p c r io d a  
in  con fo rm ance r : i t H  a l l  com m ercia 1 r e g u la t io n s  ERCEFT th a t  s e t  
g i l l  n e ts  may be used  in  any beach a re a  open to  co m m erc ia l 
sa ii'.o n  f i s h in g .

in  con fo rm ance w it h  co m m erc ia l r e g u la t io n s .

from  Ju n e  1 th ro u g h  Ju n e  “ 0 d u r 'c g  open c c c a r .a rc ta l f i s h in g  p e r io d s  
in  con fo rm ance w it h  a l l  co m m erc ia l r e g u la t io n s  E ’.C E E f  th a t  s o t  
g i l l  n e ts  m.\y be used in  any beach a re a  open to  co m m arc in l 
sa lm on f i s h in g .

CCOR .IN L E T  SU BSISTEN CE. SALMON F IS H E R Y , 1972

> Salmon may be ta k e n  f o r  s u b s is te n c e  p u rp o ses  u nd er a u t h o r i t y  o f  a p e rm it  w h ich  nny 
be o b ta in e d  from  th e  lo c a l  r e p r e s e n t a t iv e  o f  th e  d e p a rtm e n t.

Each s u b s is te n c e  f ish e rm a n  ta k in g  salm on s h a l l  keep a c c u ra te  re c o rd s  o f  th e  c a tc h  
in v o lv e d , by s p e c ie s ,  lo c a t io n  c a u g h t , d a te  o f  c a t c h ,  and o th e r  such  in fo rm a t io n  as 
the dep artm ent may r e q u ir e

Only one salm on s u b s is te n c e  p e rm it  w i l l  be is s u e d  to  each  p e rso n  d u r i . ig  a y e a r ,

A se t  g i l l  n e t s h a l l  n o t be lo n g e r  th an  35 fa thom s in  le n g th  and 45 m .s ite s  in  d e p th .

The o p e ra t io n  o f  each s e t  g i l l  n e t  s h a l l  be p erfo rm ed  o r  a s s i s t e d  b y th o  fio h o rm en  
in  whose name i t  i s  r e g is t e r e d .

l!a p a rt  o f  a s e t  g i l l  n e t may be p la c e d  o r o p e ra te d  w it h in  COO f e e t  o f  any p a r t  o f
another s e t  g i l l  n e t .

PISHING SEASONS:

Salmon may be ta k e n  f o r  s u b s is te n c e  p u rp o ses o n ly  by r e s id e n t s .

Rot more th an  50 salm on nay be ta k e n  under th e  a u t h o r i t y  o f  a s u b s i s t  n ic e  p e rm it .

I d o n t i f le n t  io n  o f  f i s h in g  g e a r  s h a l l  c o n s is t  o f  the name end a d d re ss  
end th e  num ber o r h is  s u b s is te n c e  p e rm it .

o f  th e  owner



NOTICE: This cpirJ.cn is subject to fcrra! correction before
publication in the Pacific Recortar. Readers are rectaatod 
to bring typographical or ether formal errors to the 
attention of the Cleric of the Appellate Ccurt3> 303 X Street, 
Anchcracs, Alaska 99501, in order that corrections ray ca 
mace prior to permanent publication.

T H E  S U P R E M E  C O U R T  O P  T H E  S T A T S  O F  A L A S K A

G E N E  M A D I S O N ,  L U C Y  C A S E Y ,  K E N  M c G A H A N ,  
SR., A N D Y  JOHNSON', M A R G I E  X X V I ,  Jo W. 
W A R S ,  D I C K  F R A N C I S ,  D O N  G R 0 L 3 S K E ,  K E N  
J C R D C N  a n d  S H I R L E Y  D E V A U L T ,

A p p e l l a n t s ,

v.

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M S ,  
a n d  A L A S K A  3 C A R D  O F  F I S H E R I E S ,

A o c e l l e e s ,

a n d

T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S ,

I n t e r v e n o r .ir.

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E ,  
R O N A L D  S K C O G ,  A L A S K A  3 0 A R D  OF F I S H E R I E S ,

A p p e l l a n t s ,

v.
*

L O U I S  G J O S U N D ,  D O R A  M U L C H ,  a n d  K A C H Z M A X  
B A Y  S U B S I S T E N C E  G R O U P ,  INC.,

C r o s s - A p p e l l e e s .

File Nos. 6824/ 
7131

O P I N I O N

F i l e  No. 7410

[No. 2911 - F e b r u a r y  22, 1 9



A p p e a l  from the S u p e r i o r  C o u r t  of the State 
of A l a s k a ,  T h i r d  J u d i c i a l  District, 
A nc h o r a g e ,  V i c t o r  D. C a r l s o n ,  Judge, and 
T h i r d  J u d i c i a l  District, Homer, Paul 3. 
Jones, Judge,   .

A p p e a r a n c e s :  M a r t i n  F r i e d m a n ,  Homer, A r t h u r
Robinson, Soldo t n a ,  for
A p p e l l a n t 3 / C r o s s - A p p e l l e e s . L a r r i  Irene 
Spencler, A s s i s t a n t  A t t o r n e y  General, N o r m a n  
C. Gorsuch, A t t o r n e y  G e neral, Juneau, for 
A p p e l l e e s / A p p e l l a n t s ,  D o n a l d  C. Mitchell, 
Anc h o r a g e ,  for I n t e r v e n e r / A m i c u s  Curiae.

Before: Rabino w i t s ,  C h i e f  Ju s t i c e ,  3urka,
M a t t hews, C c m p t c n  and Moore, Justices.

MC0R2, Justice.

Thi3 case arises as a c o n s o l i d a t e d  a p p e a l  of two 

cases. It c o n c e r n s  the v a l i d i t y  c f  a H o a r d  of Fisheries'
■ >.v • v' '* * ‘ , .. . h 7

(hereafter board) r e g u l a t i o n  d e s i g n e d  _o i d e n t i f y  e l i g i b i l­

ity for s u b s i s t e n c e  fishing in the C o o k  I n let region.

A p p e l l a n t s  (hereafter M a d i s o n  and Gjosund) are two

groups o f  A l a s k a n  r e s i d e n t s  who live a l o n g  the Xenai
-  -• —  ^ ^

c o a s t l i n e  and n e a r  Homer. F o r  m a n y  years, they have fished 

w i t h  set nets for s a l m o n  for t h eir p e r s o n a l  a n d  family use. 

No n e t h e l e s s ,  the b o a r d  d e n i e d  s u b s i s t e n c e  p e r m i t s  to M a d i s o n  

a nd G j c 3 u n d  b e c a u s e  t h e i r  use of salmon d i d  not me e t  the 

b o a r d ’s r e g u l a t o r y  d e f i n i t i o n  o f  subs i s t e n c e .  Both M a d i3on 

and G j o s u n d  c h a l l e n g e d  the r e g u l a t i o n  as e x c e e d i n g  the scope 

of the state's s u b s i s t e n c e  law. in bo t h  cases, the trial 

c ourts u p h e l d  the r e g u l a t i o n  as c o n s i s t e n t  w i t h  the



A s s 1 n v. S t a r e , 628 ?. 2 d  397 (Alaska 1931) . A l t h o u g h  the 

pol i c y  did not s p e c i f i c a l l y  r e f e r  to s u b s i s t e n c e  uses of 

salmon in C o o k  Inlet, it had a s u b s t a n t i a l  inpact on 

s u b s i s t e n c e  fishing. C o m m e r c i a l  fishermen, a c c u s t o m e d  to 

ta k i n g  s u b s i s t e n c e  sa l m o n  from t h e i r  c o m m e r c i a l  catch, 

i n s t e a d  o b t a i n e d  s u b s i s t e n c e  s a l m o n  f i s h i n g  p e r m i t s  in o r d e r  

to fi3h for t h e i r  p e r s o n a l  a n d  family use a f t e r  the c o m m e r­

cial  season w a 3  over.

Be f o r e  1978, s u b s i s t e n c e  f i s hing was d e f i n e d  in AS 

16.05.940(17) as f i s hing for "pers o n a l  use and net for sale 

o r  b a r t e r . " - In 1978, ths A l a s k a  S t ate L e g i s l a t u r e  enacted 

ch. 151 SLA 1973 (hereafter the 1973 s u b s i s t e n c e  l a w ) . S u b­

sist e n c e  f i s h i n g  was r e d e f i n e d  as f i s h i n g  for "subsistence 

uses.'*’* S u b s i s t e n c e  us e s  w e r e  d e f i n e d  as "customary and

2. S e c t i o n  4, ch. 131 SLA 1960:

" s u b s i s t e n c e  f i s h i n g 1': the taking, fishing
f a r  o r  p o s s e s s i o n  of fish, shellfish, or 
o t h e r  f i s h e r y  resou r c e s  fcr p e r s o n a l  use and 
not for sale o r  barter, w i t h  gill net, seine,

%r~ fish wheel, long line, or o t h e r  m e a n s  as
d e f i n e d  by the 3 o a r d )  ?  ? ?

3. A S  16. 0 5 . 9 4 0 ( 2 2 ) ,  (formerly A S  16.05.940(17)),

" " s u b s i s t e n c e  fishing" m e a n s  the taking, 
f i s h i n g  for, o r  p o s s e s s i o n  o f  fish, 
shellfish, or  o t h e r  fisheries resou r c e s  for 
s u b s i s t e n c e  u s e s  w i t h  gi l l  net, seine, fish 
wheel, lo n g  line, o r  o t h e r  m e a n s  d e f i n e d  by

(Footnote Continued)
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p r i o r i t y  o v e r  sport and c o m m e r c i a l  uses if the beard finds 

it n e c e s s a r y  to r e s t r i c t  the ta k i n g  of fish to assure the 

m a i n t e n a n c e  of fish stocks or to assure the c o n t i n u a t i o n  of 

s u b s i s t e n c e  uses. If further r e s t r i c t i o n s  are n e c e s s a r y  

a f t e r  g i v i n g  p r i o r i t y  to ail subsistence uses, the 

l e g i s l a t u r e  e s t a b l i s h e d  sp e c i f i c  c r i t e r i a  to r e s t r i c t  

s u b s i s t e n c e  uses b a s e d  on the s u b s i s t e n c e  user's c u s t o m a r y  

and d i r e c t  d e p e n d e n c e  on  the resource, local r e s i d e n c y  and 

a v a i l a b i l i t y  of  a l t e r n a t i v e  resources. Id. As a result,

(Footnote Continued)

determ i n e s ,  in a c c o r d a n c e  w i t h  the 
A d m i n i s t r a t i v e  °rccedure Act, that
a d o p t i o n  of the r e g u l a t i o n s  w i l l
j eo p a r d i s e  o r  inter f e r e  w i t h  the 
m a i n t e n a n c e  o f  fish stocks on a 
s u s t a i n e d - y i e l d  basis. w h e n e v e r  it is 
n e c e s s a r y  to r e s t r i c t  the t a k i n g  of fish 
to a s s u r e  the m a i n t e n a n c e  o f  fish 3tccka 
o n  a s u 3 t a i n e d - y i e l d  basis, o r  to assure 
the c o n t i n u a t i o n  o f  s u b s i s t e n c e  use3 of 
such resources, s u b s i s t e n c e  use s hall be 
the p r i o r i t y  use. if f u r t h e r  
r e s t r i c t i o n  is necessary, the b o a r d  
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  and
l i m i t a t i o n s  on and p r i o r i t i e s  for these 
c o n s u m p t i v e  uses on the basis of  the 
f ollo w i n g  criteria:

(1) c u s t o m a r y  a n d  d i r e c t
d e p e n d e n c e  up o n  the r 1* source as the

. m a i n s t a y  of o n e ' 3 livelih. od;

(2) local residency; 'nd

(3) a v a i l a b i l i t y  of a l t e r n a t i v e  
resources.



F \

legislators m a n d a t e d  ir. AS 15.03.251(b) that the b e a r d  

r e gulate for the p r o t e c t i o n  of s u b s i s t e n c e  uses as the 

p r i o r i t y  use of fish a n d  g a m e .

The p a s s a g e  o f  the 1973 s u b s i s t e n c e  law, c o m b i n e d  

w i t h  a d o p t i o n  of the b o a r d ' s  1977 m a n a g e m e n t  policy, 

h e i g h t e n e d  p u b l i c  a w a r e n e s s  of the state's u siste.nce 

fishing p rovisions. This p u b l i c  i n t e r e s t  r esulted in a

(Footnote Continued)

(9) e n t e r i n g  into c o o p e r a t i v e  agreements 
wi t h  e d u c a t i o n a l  i n s t i t u t i o n s  and state, 
federal, o r  o t h e r  a g encies to p r o m o t e  fish 
research, m a n a g e m e n t ,  e d u c a t i o n  and 
i n f o r m a t i o n  and to train p e r s o n s  for fish 
management?

(10) p r o h i b i t i n g  and r e g u l a t i n g  the live 
capture, p ossession, transport, or release 
of native c r  exotic fish or t h eir eggs?

(11) e s t a b l i s h i n g  seasons, areas, qu o t a s  and 
m e t h o d s  of h a r v e s t  for a q u a t i c  p l a n t 3;

(12) e s t a b l i s h i n g  the times a n d  dates during 
w h i c h  the i ssuance of  f i s h i n g  licenses, 
p e r m i t s  and r e g i s t r a t i o n s  and the t r ansfer 
of p e r m i t s  and r e g i s t r a t i o n  a b e t w e e n  
r e g i s t r a t i o n  areas is allowed; however, t h i 3 
p a r a g r a p h  dees not a p ply to p e r mits issued 
or transf e r r e d  u n d e r  AS is.42.'

-3 -



b e a r d  dec

(Footnote

idad to "adept: a set of c r i t e r i a  d r a w n  frc

Continued)

and p r o c e d u r e s  a s s o c i a t e d  w i t h  the 
u t i l i s a t i o n  o f  fish in the C o c k  Inlet Area 
can be u s e d  to i d e n t i f y  s u b s i s t e n c e  uses. 
B a s e d  on t e s t i m o n y  to the board, the 
f o l l o w i n g  c h a r a c t e r i s t i c s  are t hese that 
should be e v a l u a t e d  in the i d e n t i f i c a t i o n  of 
s u b s i s t e n c e  fisheries:

(1) a long-term, stable, r eliable 
p a t t e r n  of use and d e p e n d e n c y ,  e x c l u d i n g  
i n t e r r u p t i o n  g e n e r a t e d  b y  c u t 3ide 
circ u m s t a n c e s ,  e. g., r e g u l a t o r y  action or 
flu c t u a t i o n s  in res o u r c e  abundance;

(2) a use p a t t e r n  e s t a b l i s h e d  by 
an i d e n t i f i e d  community, s u b c c m m u n i t y  or 
group h a v i n g  p r e p o n d e r a n t  c o n c e n t r a t i o n s  of 
p e r sons s h o w i n g  past use;

(3) a use p a t t e r n  a s s o c i a t e d  with 
s p e c i f i c  stocks and seasor.3;

(4) a use p a t t e r n  b a s e d  on the
m o s t  e f f i c i e n t  and p r o d u c t i v e  g e a r  and
e c o n o m i c a l  use o f  tine, e n e r g y  and money;

(5) a use p a t t e r n  o c c u r r i n g  in
r e a s o n a b l e  g e o g r a p h i c  p r o x i m i t y  to the 
p r i m a r y  r e s i d e n c e  of  the community, g roup or 
individual;

(6) a use p a t t e r n  o c c u r r i n g  in 
l o c a t i o n s  w i t h  e a s i e s t  and .’’c.-st d i r e c t
access to the resources;

(7) a use p a t t e r n  w h i c h  i n d u c e s  
a h i s t o r y  of  t r a d i t i o n a l  m o d e s  of handling, 
p r e p a r i n g  and s t o r i n g  the p r o d u c t  w i t h o u t  
p r e c l u d i n g  recent t e c h n o l o g i c a l  advances;

(8) a use p a t t e r n  w h i c h  includes 
the interger.erational t r a n s m i s s i o n  of 
a c t i v i t i e s  and skills;

(Fcotn-'te Continued)
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t r a d i t i o n a l  uses" e l i g i b l e  for the s u b s i s t e n c e  priority. 

When the b o a r d  a p p l i e d  the ter. criteria, it d e t e r m i n e d  that 

no g r oup or c o m m u n i t y  in the Cock Inlet region e t h e r  than 

Tyonek, E n g l i s h  Bay and Port G r a h a m  s a t i s f i e d  all ten o f  the 

c r i t e r i a T h e  b o a r d  l i m i t e d  the 1981 s u b s i s t e n c e  c a t c h  to 

these three c o m m u n i t i e s . As a result, the b o a r d  e l i m i n a t e d  

from the p r o t e c t i o n  o f  the state's s u b s i s t e n c e  s t a t u t e  the 

m a j o r i t y  of C o o k  I n l e t  f i s h e r m e n  w h o  f o r m e r l y  fished u n d e r  

s u b s i s t e n c e  regulations.

M a d i s o n  a n d  G j o s u n d  c h a l l e n g e d  the v a l i d i t y  o f  the 

b e a r d ' s  s u b s i s t e n c e  c r i t e r i a  (new 5 A A C  01.597) on s e v eral 

grounds. They c l a i m e d  that: (1) the c r i t e r i a  we r e  i n c o n s i s­

tent wi t h  the s t a t u t o r y  la n g u a g e  and l e g i s l a t i v e  in t a n t  of 

the 1973 s u b s i s t e n c e  law: (2) the b o a r d  failed to c o m p l y

w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  in a d o p t i n g  the 

criteria; and (3) t h e i r  ecual p r o t e c t i o n  and due p r o c e s s  

rights w e r e  v i o l a t e d  b y  the b o a r d ' s  action.' B o t h  courts 

i ssued p r e l i m i n a r y  i n j u n c t i o n s  c o m p e l l i n g  the b o a r d  .to 

a u t h o r i s e  p e r s o n a l  use fishing for M a d i s o n  and G j o s u n d  

s i m i l a r  to that a l l o w e d  in the p r e v i o u s  year. The b o a r d

9. Sir.ee w e  h o l d  the r e g u l a t i o n  invalid b e c a u s e  
it is i n c o n s i s t e n t  w i t h  AS 16.05.251(b) and AS 16.05.940 (’22) 
a nd (23), and c o n t r a r y  to the l e g i s l a t u r e ' s  i n t e n t  in 
e n a c t i n g  the 1973 s u b s i s t e n c e  law, we* ne e d  not con s i d e r  the 
APA, due p r o cess a n d  e q ual p r o t e c t i o n  issues ra i s e d  
r e g a r d i n g  the r e g u l a t i o n ' s  validity.



" c u s t o m a r y  and t r a d i t i o n a l . "  The b e a r d  d e v e l o p e d  the ten 

c r i t e r i a  (now c o d i f i e d  as 5 AAC 01.597) to i d e n t i f y  c u s t o m­

ary and t r a d i t i o n a l  uses q u a l i f y i n g  for a s u b s i s t e n c e  p r i­

or i t y  u n d e r  AS 15.05. 2 5 1 ( b ) .  Therefore, the b e a r d  

i n t e r p r e t e d  the 1978 s u b s i s t e n c e  law and d e v i s e d  it3 

r e g u l a t o r y  c r i t e r i a  acc o r d i n g l y .

In K e l l y  v. Z a m a r e l l o , 486 P.-2d 906, 917 (Alaska

1971), w e  s t a t e d  th a t  the " r e a s o n a b l e  b a s i s  a p p r o a c h  should

be u s e d  for the m o s t  p a r t  in cases c o n c e r n i n g  a d m i n i s t r a t i v e  

e x p e r t i s e  as to e i t h e r  c o m p l e x  s u b j e c t  m a t t e r  cr f undamental 

p o l i c y  f o r m u l a t i o n s . "  However, the issues in this case 

c o n c e r n  s t a t u t o r y  i n t e r p r e t a t i o n  o f  the w o r d s  " c u s t o m a r y  and 

t r a d i t i o n a l "  and the q u e s t i o n  w h e t h e r  the b o a r d  has act ad 

w i t h i n  the s cope of its s t a t u t o r y  authority. Such issues 

"fall into the r e a l m  of s p e c i a l  c o m p e t e n c y  of the courts." 

A l a s k a  Public U t i l i t y  C o m m i s s i o n  v. M u n i c i p a l i t y  of 

A n c h o r a c a , 355 ? . 2 d  262, 266 (Alaska 1976). See also Stats,~ 

C o m m e r c i a l  F i s h e r i e s  Hr,try C o m m i s s i o n  v. T e m p l e t o n , 599 P . 2d 

77, 80 (Alaska 1979).

In this instance, we are d e a l i n g  w i t h  a q u e s t i o n

of  s t a t u t o r y  i n t e r p r e t a t i o n  and w i l l  a p p l y  the s u b s t i t u t i o n

o f  j u d g m e n t  standard.

The s u b s t i t u t i o n  of j u d g m e n t  s t a n d a r d  is 
a p p l i e d  w h e n  the q u e s t i o n s  or law p r e s e n t e d  
do not i n v o l v e  a g e n c y  expertise, and", thus, a 
co urt n e e d  not take the d e f e r e n t i a l  stance 
e m b o d i e d  in the r a t i o n a l  basis test. . . .
The s t a n d a r d  is a p p r o p r i a t e  w h e r e  the
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rural c o m m u n i t i e s  that have h i s t o r i c a l l y  d e p e n d e d  or. 

s u b s i s t e n c e  h u n t i n g  a n d  fishing. U n d e r  this interprets tier., 

the b e a r d  a s s arts that its c r i t e r i a  are c o n s i s t e n t  w i t h  the 

l e g i s l a t u r e ' s  intent.

The b e a r d ’3 a r g u m e n t  r e v e a l s  a f u n d a m e n t a l  

m i s c o n c e p t i o n  a b o u t  the s t r u c t u r e  of  the 1973 s u b s i s t e n c e  

law. T h e r e  are p o t e n t i a l l y  two tiers of s u b s i s t e n c e  users 

u n d e r  A S  16.05.251(b). The fir3t tier includes all 

s u b s i s t e n c e  users. U n d e r  the statute, all s u b s i s t e n c e  uses 

have p r i o r i t y  o v e r  sport and c o m m e r c i a l  uses " w h e n e v e r  it is 

n e c e s s a r y  to r e s t r i c t  the ta k i n g  of fish to assure the 

m a i n t e n a n c e  of fish stocks on a sustair.ed-vield basi3, o r  to

\

a ssure the c o n t i n u a t i o n  o

n

s u s s i s t a n c s  uses such

resources. . . . "  AS 15.05.251 (b) If the s t a t u t o r y  

p r i o r i t y  giver, all subsi s t e n c e  u s e r s  o v e r  c o m m e r c i a l  and 

sport u ser3 still resu l t s  in too few fish for all 

s u b s i 3 t e n c a  uses, chen the b o a r d  is a u t h o r i z e d  to e s t a b l i s h  

a s e c o n d  tier of p r e f e r r e d  s u b s i s t e n c e  users b a s e d  on the 

l e g i s l a t i v e  c r i t e r i a  e x p r e s s e d  in AS 16.05.251(b), namely, 

c u s t o m a r y  and d i r e c t  d e p e n d e n c e  o n  the resource, local 

residency, and a v a i l a b i l i t y  of a l t e r n a t i v e  resources.

C r i t e r i a  like the ten c r i t e r i a  o f  5 A A C  01.597(a) 

c o u l d  be  U 3 e d  to d i s t i n g u i s h  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  

users from s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  users, since 

m o s t  of the c r i t e r i a  relate to e i t h e r  "custernary and d i r e c t
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" c u stomary users" at cr.lv ore point, w h e n  it d e f ines the

p r e f e r r e d  s u b s i s t e n c e  users of the second tier w i t h  the

three s t a t u t o r y  c r i t e r i a  in AS 1 6 . 05.251(b).

The H o use S p e c i a l  C o m m i t t e e  on S u b s i s t e n c e  d r a f t e d

*• 1
a l e t t e r  of  in t e n t  for H ouse Bi l l  9 60" that supports cur 

i n t e r p r e t a t i o n .  W i t h  r e s p e c t  to AS 16.05.251(b) (which was

1 - 5
S 6 of H o u s e  B i l l  960) , “ the l e t t e r  of in t e n t  made c l ear

the p r i o r i t y  to be g i v e n  s u b s i s t e n c e  uses in general over

sport and c o m m e r c i a l  uses and e x p l a i n e d  the t v c - t i e r  system

a m o n g  s u b s i s t e n c e  users.

Sec t i o n s  six and sever.: T h e s e  two sections,
w m c n  are v i r t u a l l y  i d e n t i c a l  for the Hoards 
of F i s h e r i e s  and the B o a r d  of Game, are 
i n t e n d e d  to s t a t u t o r i l y  set out the p r i o r i t y  
g i v e n  to 3ubsister.ce use of  fish and g*ae 
resources. . . . Further, t hese sections set 
f orth a p r i o r i t y  of u s ers if r e s t r i c t i o n s  are 
n e e d e d  b e c a u s e  of the u n a v a i l a b i l i t y  of 
resources. The p r i o r i t y  list is an attempt 
to insure th a t  those w i t h  the m o s t  d e p e n d e n c e  
u p o n  the fi3h and game r e s o u r c e s  are the last 
to be restricted.

If there is a ne e d  to r e s t r i c t  the 
t a k i n g  of fisn or  game In o r d e r  to avoid 
d a m a g i n g  the fish stocxs or ga m e  populations, 
o r  in o r d e r  to assure that s u b s i s t e n c e  users 
m a y  c o n t i n u e  to take fish o r  game, it is the 
in t e n t  of the C o m m i t t e e  that stores cr 
c o m m e r c i a l  use be r e s m o t e c  oefcre

11. H3 960 b e c a m e  the 1373 s u b s i s t e n c e  law, ch. 
151 S L A  1978.

12. T h e  c o m m i t t e e  also i n t e n d e d  to p r o vide a 
p r i o r i t y  for s u b s i s t e n c e  h u n t i n g  in AS 15.05.253, as 
i n d i c a t e d  in § 6 of HB 960.
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