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C o u r t  i n  M o o r e .  C l e a r l y ,  f o r  i t s  m e m b e r s ,  t h e  v i l l a g e  o r  t r i b e  

s e r v e s  t h e  s ame  f u n c t i o n  i n  i n c u l c a t i n g  v a l u e s  t h a t  t h e  f a m i l y  i s  

p e r c e i v e d  t o  d o  i n  W e s t e r n  c i v i l i z a t i o n  o r  t h a t  t h e  O l d  O r d e r  

A m i s h  s o c i e t y  d o e s  f o r  i t s  m e m b e r s .

S u b s i s t e n c e  a c t i v i t i e s  o f  t h e  v i l l a g e  o r  t r i b e  ( h u n t i n g ,  

f i s h i n g ,  g a t h e r i n g )  a r e  n o t  o f  r e c e n t  o r i g i n ,  n o r  a r e  t h e y  

e x e r c i s e d  p r i m a r i l y  f o r  t h e  p e r s o n a l  p l e a s u r e  o r  s p o r t  o f  a n y  

i n d i v i d u a l .  R a t h e r ,  t h e y  a r e  " a n  a c c u m u l a t i o n  o f  w i s d o m " — /  o f  

t h e  h i s t o r i c a l  a n d  t r a d i t i o n a l  m e a n s  o f  p r e s e r v i n g  t h e  g r o u p  wh o s e  

m em b e r s  f u n c t i o n  i n  a  c o m m u n a l ,  s h a r i n g  a nd  e x c h a n g i n g  s y s t e m  v e r y  

d i f f e r e n t  f r o m  t h e  f r e e - e n t e r p r i s e ,  c a p i t a l i s t i c  e t h i c  o f  W e s t e r n  

c i v i l i z a t i o n .  T h r o u g h  t h e  e x e r c i s e  o f  t h e s e  s u b s i s t e n c e

a c t i v i t i e s ,  t h e  l i f e  s k i l l s ,  m o r a l  a n d  c u l t u r a l  v a l u e s ,  a n d  

r e l i g i o u s  b e l i e f s  o f  t h e  g r o u p  a r e  p a s s e d  d own  f r o m  o n e  g e n e r a t i o n  

t o  a n o t h e r .  S e e  p a r t  A s u p r a .

T h e  " b a s i c  v a l u e s  t h a t  u n d e r l i e  o u r  s o c i e t y " — ^ a p p l y  e q u a l l y

t o  s u b g r o u p s  o f  o u r  s o c i e t y .  J u s t  a s  " t h e  C o n s t i t u t i o n  p r e v e n t s

E a s t  C l e v e l a n d  f r o m  s t a n d a r d i z i n g  i t s  c h i l d r e n  —  an d  i t s  a d u l t s

- -  b y  f o r c i n g  a l l  t o  l i v e  i n  c e r t a i n  n a r r o w l y  d e f i n e d  f a m i l y

p a t t e r n s , "  M o o r e , 4 3 1  U . S ,  a t  5 0 6 ,  t h e  C o n s t i t u t i o n  m u s t  e q u a l l y

p r e v e n t  t h e  s t a t e  f r o m  s t a n d a r d i z i n g  l i f e w a y s  a n d  e f f e c t i v e l y

o u t l a w i n g  a  t r a d i t i o n a l  s u b s i s t e n c e  s o c i e t y .

T h e  f u n c t i o n s  o f  s h a p i n g  a n d  t r a n s m i t t i n g  
v a l u e s ,  w h i c h  t h e  M o o r e  p l u r a l i t y
i d e n t i f i e d  a s  j u s t i f y i n g  p r o t e c t i o n  f o r  
t h e  e x t e n d e d  f a m i l y ,  i n h e r e  i n  a  w i d e  
v a r i e t y  o f  e n d u r i n g  r e l a t i o n s h i p s ?

- g o v e r n m e n t a l  i n t e r f e r e n c e  w i t h  a n y  s u c h
7 3 7— /  S e e  M o o r e ,  4 3 1  U . S .  a t  5 0 3 - 4 .
21/ Moore, 431 U.S. at 503.



r e l a t i o n s h i p  s h o u l d  b e  i n v a l i d a t e d  u n l e s s  
c o m p e l l i n g l y  j u s t i f i e d .

L .  T r i b e ,  A m e r i c a n  C o n s t i t u t i o n a l  Law 9 8 9  ( 1 9 7 8 ) .

T h i s  C o u r t  h a s  a l r e a d y  n o t e d  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r o l e

t h a t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  p l a y  i n  t h e  l i v e s

o f  N a t i v e  A l a s k a n s :

F o r  h u n d r e d s  o f  y e a r s ,  m a n y  o f  t h e  N a t i v e  
p e o p l e  o f  A l a s k a  d e p e n d e d  o n  h u n t i n g  t o  
o b t a i n  t h e  n e c e s s i t i e s  o f  l i f e .  To  t h i s  
d a y ,  d e s p i t e  i n c u r s i o n s  b y  t h o s e  o f  
d i f f e r e n t  c u l t u r e s ,  m an y  A l a s k a  E s k i m o s ,
I n d i a n s  a n a  A l e u t s  e k e  o u t  a l i v e l i h o o d  
b y  r e l i a n c e  o n  f i s h  a n d  g a m e .  A f e w  
n o n - N a t i v e s  h a v e  a d o p t e d  s i m i l a r  m e a n s  o f  
l i v e l i h o o d .  S e e  g e n e r a l l y , M c P h e e ,  Com i ng  
i n t o  t h e  C o u n t r y  ( 1 9 7 7 )  . N o t  o n l y  i s  t h e  
game  o f  p r i m e  i m p o r t a n c e  i n  f u r n i s h i n g  
t h e  b a r e  n e c e s s i t i e s  o f  l i f e ,  b u t  
s u b s i s t e n c e  h u n t i n g  i s  a t  t h e  c o r e  o f  t h e  
c u l t u r a l  t r a d i t i o n  o f  m a n y  o f  t h e s e  
p e o p l e .  I t  h a s  b e e n  c l a i m e d  t h a t  t h e i r  
v e r y  l i f e s t y l e  i s  t h r e a t e n e d  i f  t h e y  a r e  
d e p r i v e d  o f  t h i s  t r a d i t i o n a l  m e t h o d  o f  
o b t a i n i n g  t h e  w h e r e w i t h a l  f o r  e x i s t e n c e .

S t a t e  v .  T a n a n a  V a l l e y  S p o r t s m e n ' s  A s s o c i a t i o n ,  5 8 3  P . 2d 8 5 4 ,  8 5 9

n . 1 8  ( A l a s k a  1 9 7 8 )  ; s e e  a l s o  F r a n k  v .  S t a t e ,  6 0 4  P . 2d 1 0 6 8 ,  1"073
( A l a s k a  1 9 7 9 )  .

Th e  r e l i g i o u s  u s e  o f  m o o s e  m e a t  f o r  a n  A t h a b a s k a n  p o t l a t c h  

h a s  b e e n  a c c o r d e d  t h e  p r o t e c t i o n s  o f  t h e  F i r s t  A m e n d m e n t ,  F r a n k  v .  
S t a t e ,  s u p r a ,  a n d  r u r a l  v i l l a g e r s '  c o n s t i t u t i o n a l  r i g h t  t o  b e  

t r i e d  b y  a  j u r y  o f  t h e i r  p e e r s  h a s  b e e n  u p h e l d  i n  A l v a r a d o  v .  

S t a t e , 4 8 6  P . 2d  8 9 1  ( A l a s k a  1 9 7 1 ) .

Th e  r e c o r d  b e f o r e  t h e  A l v a r a d o  c o u r t  i n c l u d e d  t h e  t e s t i m o n y  

o f  a n  e x p e r t  who c h a r a c t e r i z e d  N a t i v e  v i l l a g e  e c o n o m i e s  jjs r e l y i n g  

o n  " h u n t i n g ,  f i s h i n g ,  a n d  g a t h e r i n g  a c t i v i t i e s ,  s t r o n g  k i n s h i p  

b o n d s ,  [ a n d ]  i s o l a t i o n  f r o m  t h o s e  p a r t s  o f  A l a s k a  t h a t  a p p r o x i m a t e  

m a i n s t r e a m  A m e r i c a  . . . . "  4 8 6  P . 2 d  a t  8 9 4  ( D r .  F r e d e r i c k



H a d l e i g h - W e s t ) . I t  a l s o  i n c l u d e d  w r i t t e n  e v i d e n c e  t h a t  " E s k i m o s ,  

I n d i a n s ,  a n d  A l e u t s ,  s p r i n g  f r o m  c u l t u r e s  v e r y  d i f f e r e n t  f r o m  

t h o s e  o f  o t h e r  A l a s k a n s  o r  o t h e r  A m e r i c a n s  . . . .  I n  a n  e c o n o m y  

b a s e d  i m p o r t a n t l y  o n  a p a t t e r n  o f  l i f e  o f  s u b s i s t e n c e  f i s h i n g  a nd  

h u n t i n g ,  t h e  l a r g e  m a j o r i t y  o f  t h e s e  A l a s k a n s  a r e  u n e m p l o y e d  o r  

o n l y  s e a s o n a l l y  e m p l o y e d . "  F e d e r a l  F i e l d  C o m m i t t e e  f o r

D e v e l o p m e n t  P l a n n i n g  i n  A l a s k a ,  A l a s k a  N a t i v e s  a n d  t h e  L a n d  3 

( 1 9 6 8 ) .  T h e  c o u r t ,  f i n d i n g  t h a t  " a n  e s s e n t i a l  c u l t u r a l  

d i f f e r e n c e "  e x i s t e d  b e t w e e n  N a t i v e  v i l l a g e s  a n d  u r b a n  A n c h o r a g e ,  

a n d  " i n  a l l  l i k e l i h o o d  t h i s  d i f f e r e n c e  w i l l  c o n t i n u e  t o  e x i s t  i n  

t h e  f u t u r e , "  c o n c l u d e d  t h a t  A l v a r a d o  wa s  c o n s t i t u t i o n a l l y  e n t i t l e d  

t o  a j u r y  o f  p e e r s  s e l e c t e d  f r o m  h i s  c o m m u n i t y ,  n o t  f r o m  t h e  

c o m m u n i t y  o f  g r e a t e r  A n c h o r a g e .  A l v a r a d o , 4 8 6  P . 2 d  a t  9 0 0  . — ^ 

T h u s ,  t h i s  C o u r t  h a s  c o n s i s t e n t l y  g i v e n  c o n s t i t u t i o n a l  p r o t e c t i o n  

t o  A l a s k a  N a t i v e  l i f e w a y s . — ^

I V .
THE STATE STANDS BEFORE THE COURT 

IN  A P O S I T I O N  OF COMPLETE NONCOMPLIANCE WITH 
THE SUBS I S TE NCE  LAWS;  THE JUDGMENT OF THE T R IA L  

COURT D I S M I S S I N G  T H I S  CASE WAS CORRECT

A .  Th e  B o a r d  o f  Game Has  N o t  A d o p t e d  S u b s i s t e n c e  
R e g u l a t i o n s  As R e q u i r e d  By  L aw . ______________________

T h e  s t a t e  d o e s  n o t  d i s p u t e  t h e  e x p r e s s  r e q u i r e m e n t  o f  t h e  

s t a t e  s u b s i s t e n c e  l a w  t h a t  t h e  B o a r d  o f  Game " s h a l l  a d o p t  

r e g u l a t i o n s . . . p e r m i t t i n g  t h e  t a k i n g  o f  game  f o r  s u b s i s t e n c e  u s e s . "  

AS 1 6 . 0 5 . 2 5 5 ( b ) .  Y e t ,  i n s o f a r  a s  t h e  B o a r d  i s  i n v o l v e d ,  t h e

— ^ Th e  c o u r t ' s  p r e d i c t i o n  t h a t  t h e r e  w o u l d  c o n t i n u e  t o  be  
c u l t u r a l  d i f f e r e n c e s  b e t w e e n  N a t i v e  v i l l a g e s  a n d  u r b a n  c e n t e r s  wa s  
a c c u r a t e .  S e e  g e n e r a l l y  Th oma s  R .  B e r g e r ,  V i l l a g e  J o u r n e y :  T h e
R e p o r t  o f  t h e  A l a s k a  N a t i v e  R e v i e w  C o m m i s s i o n  ( 1 9 8 5 ) .

7 6 /—  S e e  a l s o  A g u c h a k  v .  M o n t g o m e r y  W a r d  C o . ,  5 2 0  P . 2d  1 3 5 2  
( A l a s k a  1 9 7 4 )  .



s u b s t a n t i a l  b o d y  o f  a c q u i r e d  k n o w l e d g e  a b o u t  A l a s k a ' s  s u b s i s t e n c e  

l i f e w a y s  ( A r g u m e n t  I I I  A ,  s u p r a ) h a s  b e e n  l a r g e l y  i g n o r e d .

C o n c e d e d l y ,  t h e  B o a r d ,  a s  p r e s e n t l y  c o n s t i t u t e d ,  d o e s  n o t  a p p e a r  

t o  b e  h o s t i l e  t o  t h e  s u b s i s t e n c e  w a y  o f  l i f e ,  a n d  i t  h a s  o n  a 

n u m b e r  o f  o c c a s i o n s  m o d i f i e d  t h e  w e s t e r n  s p o r t i n g  r e g i m e  i n  ways  

i n t e n d e d  ( w i t h o u t  e x p r e s s l y  s a y i n g  s o )  t o  a m e l i o r a t e  t h e  h a r s h n e s s  

o f  t h e  a p p l i c a t i o n  o f  t h a t  m a n a g e m e n t  s y s t e m  t o  s u b s i s t e n c e  

l i f e w a y s . — ^ B u t  n e v e r  a s  a  p r i o r i t y .  I n d e e d ,  s i n c e  t h e  B o a r d ' s  

a p p r o a c h  i s  p r e m i s e d  u p o n  t h e  s a n c t i t y  o f  t h e  s p o r t - h u n t i n g  r u l e s ,  

s u b s i s t e n c e  h a s  y e t  t o  g a i n  e v e n  e q u a l  f o o t i n g  w i t h  s p o r t  a n d  

c om m e r c e  ( t r o p h y  h u n t i n g ) .

T h e  s y s t e m  f o r  w h i c h  t h e  s t a t e  s e e k s  t h i s  C o u r t ' s  a p p r o v a l  i s  

t h e r e f o r e  o n e  w h i c h  t u r n s  t h e  s u b s i s t e n c e  p r e f e r e n c e ,  a nd

l e g i s l a t i v e  d e s i g n ,  u p s i d e  d o w n .  Th e  s t a t e ' s  a p p r o a c h  m u s t  be

r e v e r s e d ,  a s  t h e  c o u r t s  b e l o w  h a v e  a t t e m p t e d  t o  d o .

S i n c e  i t  i s  t h e  W e s t e r n  l e g a l  s y s t e m
w h i c h  a t t e m p t s  t o  r e g u l a t e  t h e  t a k i n g  o f  w i l d  
r e s o u r c e s ,  i t  i s  W e s t e r n  s o c i a l  r e s e a r c h  w h i c h  
b e a r s  t h e  b u r d e n  o f  e x p l a i n i n g  s u b s i s t e n c e ;  
u n f o r t u n a t e l y ,  t o  t h i s  p o i n t  i n  t h e  h i s t o r y  o f

7 7 /—  T h e  s t a t e  a r g u e s  t h a t  t h e s e  a c c o m m o d a t i n g  m o d i f i c a t i o n s  o f  
t h e  s p o r t i n g  s y s t e m  c o n s t i t u t e  c o m p l i a n c e  w i t h  t h e  l a w  ( S t a t e ' s  
B r .  a t  4 - 5 ,  1 5 - 1 6 ) ;  t h a t  t h e  B o a r d ' s  a p p r o a c h ,  " w h e r e b y  t h e  b o a r d  
i n c o r p o r a t e d  m a n a g e m e n t  m e c h a n i s m s  i n t o  g e n e r a l  game h u n t i n g  
s e a s o n s  a n d  b a g  l i m i t s  s o  a s  t o  e n s u r e  . a  r e a s o n a b l e  o p p o r t u n i t y  
f o r  t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s ,  a n d  t o  g i v e  s u b s i s t e n c e  
u s e s  a  p r i o r i t y  w h e r e  r e s t r i c t i o n s  a p p l y , "  i s  a d e q u a t e .  j r d .  a t  15 
( e m p h a s i s  a d d e d ) .  The  c r u x  o f  t h e  s t a t e ' s  c a s e  i s  i t s  a s s e r t i o n  
t h a t  " s e p a r a t e  s u b s i s t e n c e  r e g u l a t i o n s  a r e  n o t  r e q u i r e d ,  a n d  t h a t  
s o  l o n g  a s  a r e a s o n a b l e  o p p o r t u n i t y  e x i s t s  f o r  s u b s i s t e n c e  h u n t i n g  
b y  a l l  A l a s k a  r e s i d e n t s ,  n o n - s u b s i s t e n c e  u s e s  n e e d  n o t  be  
c o m p l e t e l y  e l i m i n a t e d  [ o r ,  i f  t h e  f a c t s  o f  t h i s  c a s e  a r e  
i n d i c a t i v e  o f  t h e  s t a t e r s  p o s i t i o n . ,  n o n - s u b s i s t e n c e  u s e s  n e e d  n o t  
b e  c u r t a i l e d  a t  a l l ,  s e e  n o t e  7 9 ,  i n f r a ]  . I d . a t  1 6  ( e m p h a s i s  
a d d e d ) .  A s  we s h o w  i n  p a r t  B ,  i n f r a , t h i s  " s p o r t i n g  c h a n c e "  
t h e o r y  o f  s u b s i s t e n c e ,  w h i c h  h a s  i t s  g e n e s i s  i n  5 AAC 9 9 . 0 1 0  a nd  
t h e  s c h e m e  d e v i s e d  t o  s t r i p  t h e  M a d i s o n  p l a i n t i f f s  o f  s u b s i s t e n c e  
p r o t e c t i o n ,  i s  f l a t l y  w r o n g .



A l a s k a  s o c i a l  h i s t o r y  a nd  p o l i c y  
d e v e l o p m e n t ,  t h e  r e g u l a t o r s  n e i t h e r
u n d e r s t a n d ,  h a v e  muc h  i n t e r e s t  i n ,  n o r  
a g r e e  w i t h  t h e  w o r l d  v i e w  p r e s e n t e d  b y  
s o c i a l  r e s e a r c h e r s .  T o  t h e  d e g r e e  t h a t  
t h e  r e g u l a t o r s  c a n  e n f o r c e  t h e i r  
r e g u l a t i o n ? -  o n  r u r a l  p e o p l e ,  r u r a l  
s u b s i s t e n c e  e c o n o m i e s  a r e  i n  j e o p a r d y .

Th oma s  D .  L o n n e r ,  P e r c e p t i o n s  o f  S u b s i s t e n c e  a n d  P u b l i c  P o l i c y

F o r m a t i o n  i n  A l a s k a  1 4  (ADF&G T e c h n i c a l  P a p e r  N o .  6 8 ,  u n d a t e d ) .

A l t h o u g h  a n u m b e r  o f  t h e  s t a t e ’ s  s p o r t - h u n t i n g  r u l e s  a r e

a n t a g o n i s t i c  t o  s u b s i s t e n c e  s o c i o e c o n o m i c  a n d  s o c i o c u l t u r a l
'  t e r n s ,  t h e  h a b i t u a l  i m p o s i t i o n  o f  a r b i t r a r y  s p o r t - h u n t i n g

s e a s o n s ,  t h e  i n d i v i d u a l - b a g - l i m i t  c o n c e p t ,  a n d  b i o l o g i c a l l y

i r r e l e v a n t  s e x  r e s t r i c t i o n s  a r e  t h e  p r i n c i p a l  c o m p o n e n t s  o f  t h e
s t a t e ' s  m a n a g e m e n t  s y s t e m  w h i c h  r e g u l a r l y  i n t r u d e  i n t o  a n d

d i s r u p t ,  w i t h  c r i m i n a l  a n d  p r o p e r t y - c o n f i s c a t i o n  s a n c t i o n s ,  t h e

p e a c e  a n d  d i g n i t y  o f  t h e  A l a s k a  s u b s i s t e n c e  way  o f  l i f e .

T h e  b a s i c  p r o b l e m  h e r e ,  a s  f o r m e r  S u b s i s t e n c e  D i v i s i o n

D i r e c t o r  L o n n e r  p o i n t e d  o u t  i n  t h e  a b o v e  q u o t e ,  i s  t h a t  t h e

s t a t e ' s  m a n a g e m e n t  p o l i c y  a n d  t h e  h a r d  f a c t s  o f  c u s t o m a r y  a n d  

t r a d i t i o n a l  s u b s i s t e n c e  u s e  h a v e  y e t  t o  m e e t  e a c h  o t h e r .  D e s p i t e  

t h e  m o u n t i n g  e v i d e n c e  t h a t  s p o r t  a n d  t r o p h y  h u n t i n g  r u l e s  a r e  

a l i e n  t o  t r u e  s u b s i s t e n c e  l i f e w a y s ,  t h e  s t a t e  c l i n g s  d e s p e r a t e l y  

t o  t h e  e n t r e n c h e d  " s p o r t i n g  c h a n c e "  m a n a g e m e n t  s y s t e m  w i t h  w h i c h  

i t  i s  c o m f o r t a b l e  ( s e e  n o t e  7 7 ,  s u p r a )  a n d  s t u b b o r n l y  i n s i s t s  o n  

t r e a t i n g  s u b s i s t e n c e  a s  a n  i n d i v i d u a l -  o r  i n d i v i d u a l - f a m i l y -  
o r i e n t e d  r e c r e a t i o n a l  a c t i v i t y .  T h i s  a p p r o a c h  i s  w h o l l y  a t  o d d s  

w i t h  t h e  l i f e w a y s  o f  s u b s i s t e n c e  A l a s k a ,  a s  t h e  f a c t s  o f  t h i s  c a s e  

d e m o n s t r a t e .
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B .  Th e  C u s t o m a r y  a n d  T r a d i t i o n a l  S u b s i s t e n c e  U s e s  
o f  W i l d l i f e  R e s o u r c e s  B y  R e s p o n d e n t  E l u s k a  a nd  
H i s  V i l l a g e  A r e  U n r e a s o n a b l y  R e s t r i c t e d  By  t h e  
A r b i t r a r y  C l o s e d  S e a s o n s  a n d  I n d i v i d u a l  Bag L i m i t s  
t h e  S t a t e  S e e k s  t o  A p p l y ________________________________________

The  c o u r t s  b e l o w  w e r e  e m i n e n t l y  c o r r e c t  i n  t h e i r  c o n c l u s i o n

t h a t  t h e  s p o r t - h u n t i n g  r u l e s  a p p l i e d  t o  r e s p o n d e n t  E l u s k a ' s

h u n t i n g  t e r r i t o r y  d o  n o t  c o n s t i t u t e  s u b s i s t e n c e  h u n t i n g

r e g u l a t i o n s  a n d  a r e  t h e r e f o r e  i n v a l i d  a s  a p p l i e d  t o  h i m .  M r .

E l u s k a  i s  n o t  o n l y  a  s u b s i s t e n c e  h u n t e r  i n  t h e  i n d i v i d u a l  o r

h o u s e h o l d  s e n s e ,  h e  i s  a  p a r t  o f  t h e  s u b s i s t e n c e - b a s e d

s o c i o e c o n o m i c  a n d  s o c i o c u l t u r a l  s y s t e m  o f  t h e  v i l l a g e  o f  
7 8 /A k h i o k .— f N e i t h e r  t h e  r e g u l a t i o n  w h i c h  t h e  s t a t e  s e e k s  t o  a p p l y

— ^ A k h i o k  i s  a  K o n i a g  v i l l a g e  o f  a p p r o x i m a t e l y  1 0 0  p e r s o n s ,  
96% o f  t h e m  N a t i v e s ,  a t  t h e  s o u t h e r n  e n d  o f  K o d i a k  I s l a n d .  ADF&G 
H a b i t a t  D i v i s i o n ,  A l a s k a  H a b i t a t  M a n a g e m e n t  G u i d e ,  S o u t h w e s t  
R e g i o n ,  V o l u m e  I I :  Human U s e  o f  F i s h  & W i l d l i f e , t a b l e  4 7 ,  p .  5 0 0
( 1 9 8 5 ) .  A k h i o k  r e s i d e n t s ,  b y  c u s t o m  an d  t r a d i t i o n ,  h u n t  a nd  f i s h  
o n  a y e a r - r o u n d  b a s i s  f o r  d e e r ,  h a r e ,  h a r b o r  s e a l ,  s e a  l i o n ,  
h a l i b u t ,  d o l l y  v a r d e n ,  s t e e l h e a d ,  b u t t e r  c l a m s ,  k i n g  c r a b ,  t a n n e r  
c r a b  a nd  d u n g e n e s s  c r a b ;  s a l m o n  a n d  m i g r a t o r y  b i r d s  a r e  a v a i l a b l e  
a n d  h a r v e s t e d  s e a s o n a l l y ,  d e p e n d i n g  o n  m i g r a t i o n s .  K o d i a k  A r e a  
N a t i v e  A s s o c i a t i o n  a n d  ADF&G D i v i s i o n  o f  S u b s i s t e n c e ,  K o d i ~*k 
I s l a n d  A r e a  L o c a l  F i s h  a nd  Game R e s o u r c e  G u i d e  8 4  ( D e c e m b e r  1 9 8 3 ;  . 
T h e r e  i s  s i g n i f i c a n t  s h a r i n g  a n d  e x c h a n g e  o f  h a r v e s t e d  s u b s i s t e n c e  
r e s o u r c e s ,  p r i m a r i l y  among A k h i o k  h o u s e h o l d s ,  b u t  a l s o  s e c o n d a r i l y  
w i t h  N a t i v e  f a m i l i e s  i n  t h e  c i t y  o f  K o d i a k .  Game  i s  t h e  m o s t  
w i d e l y  d i s t r i b u t e d  w i l d  r e s o u r c e ,  w i t h  85% o f  A k h i o k  h o u s e h o l d s  
r e c e i v i n g  w i l d  g ame  f r o m  o t h e r  h o u s e h o l d s  i n  t h e  v i l l a g e ,  a nd  65% 
o f  t h e  h o u s e h o l d s  g i v i n g  h a r v e s t e d  g ame r e s o u r c e s  t o  o t h e r  h o u s e ­
h o l d s  i n  A k h i o k  a n d  s e c o n d a r i l y  i n  K o d i a k .  I d . a t  4 0  a n d  5 9 .  
T h e s e  f a c t s  a r e  c o n f i r m e d  i n  r e s p o n d e n t  E l u s k a ' s  a f f i d a v i t  f i l e d  
i n  t h e  t r i a l  c o u r t .  [ R .  7 - 9 ] .  T h a t  a f f i d a v i t  e s t a b l i s h e s  t h a t  
M r .  E l u s k a  i s  a l i f e - l o n g  s u b s i s t e n c e  u s e r  ( p a r a .  2 ) ,  t h a t  A k h i o k  
i s  a  s u b s i s t e n c e - b a s e d  v i l l a g e  ( " a  s u b s t a n t i a l  p o r t i o n  o f  t h e  
v i l l a g e ' s  l i v e l i h o o d  i s  p r o v i d e d  a n d  d e p e n d s  o n  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  a c t i v i t i e s , "  p a r a .  1 ) ,  t h a t  h i s  i s  a 
6 - p e r s o n  h o u s e h o l d  ( p a r a .  3 ) ,  t h a t  s t o r e - b o u g h t  f o o d  i s  n o t  e a s y  
t o  c o m e  b y ,  e v e n  i f  h e  c o u l d  a f f o r d  i t  ( p a r a .  4) ■ t h a t  d e e r  a r e  
p l e n t i f u l  e n o u g h  t o  f i l l  t h e  v i l l a g e ' s  s u b s i s t e n c e  n e e d s  w i t h o u t  
h a r m  t o  t h e  h e r d  ( p a r a .  5 ) ,  a n d  t h a t  " [ t ] h e s e  d e e r ,  a s  i s  
c u s t o m a r y  among  N a t i v e  p e o p l e s ,  a r e  s h a r e d  t h r o u g h o u t  t h e  
c o m m u n i t y — p a s s e d  o u t  t o  r e l a t i v e s  a n d  f r i e n d s .  L i k e w i s e  i n  a n y  
g i v e n  y e a r  my  f a m i l y  w a s  p r o v i d e d  w i t h  m e a t  b y  o t h e r s  i n  t h e  
v i l l a g e  who  h a d  t a k e n  a  d e e r ,  s e a l  o r  s e a l i o n . "  P a r a .  5 .  T h e  
s t a t e ' s  b r i e f  ( p .  9 )  ( c o n t i n u e d )
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t o  D a v i d  E l u s k a ,  n o r  t h e  s u b s e q u e n t  r e g u l a t o r y  c h a n g e s  p l a c i n g  

f u r t h e r  r e s t r i c t i o n s  o n  t h e  t r a d i t i o n a l  u s e  t e r r i t o r y  o f  A k h i o k ,  

r e f l e c t  a n y  e f f o r t  t o  a c c o m m o d a t e ,  l e t  a l o n e  p r o v i d e  a p r i o r i t y  

f o r ,  t h e  v i l l a g e ' s  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  d e e r  f o r  

s u b s i s t e n c e  p u r p o s e s . — ^ The  s t a t e  h a s  b e e n  o n  e x p r e s s  n o t i c e  

s i n c e  a t  l e a s t  D e c e m b e r  1 9 8 3  t h a t  t h e  d e e r  s e a s o n s  a n d  i n d i v i d u a l  

b a g  l i m i t s  a r e  t o o  r e s t r i c t i v e  ^ y e t  t h e  s t a t e  h a s  m a d e  n o
( f o o t n o t e  7 8  c o n t i n u e d )  t r a n s g r e s s e s  c a n d o r  when i t  i m p l i e s  t h a t  
t h i s  i s  a  " s e l f - s e r v i n g  s u b s i s t e n c e  a f f i d a v i t . "  I f  t h e r e  i s  a 
s e l f - s e r v i n g  a f f i d a v i t  i n v o l v e d  i n  t h i s  c a s e ,  i t  i s  t h e  a f f i d a v i t  
o f  A r e a  B i o l o g i s t  S m i t h ,  f i l e d  b y  t h e  s t a t e .  [ R .  6 2 - 6 3 ] .

7 9 /—  T h e  r e g u l a t i o n  i n  e f f e c t  a t  t h e  t i m e  o f  M r .  E l u s k a ' s  
a l l e g e d  o f f e n s e  ( t h e  1 9 8 2 - 3 3  s e a s o n )  i m p o s e d  t h e  f o l l o w i n g  
r e s t r i c t i o n s :  a n  i n d i v i d u a l  b a g  l i m i t  o f  7 d e e r ,  a s i x - m o n t h
c l o s e d  s e a s o n  ( o p e n  s e a s o n  was  1 A u g u s t  t h r o u g h  3 1  J a n u a r y ) ,  w i t h  
t h e  f u r t h e r  r e s t r i c t i o n  t h a t  d o e s  c o u l d  b e  t a k e n  o n l y  b e t w e e n  1 5  
S e p t e m b e r  a n d  3 1  J a n u a r y .  T h e  B o a r d  o f  Game i m p o s e d  f u r t h e r  
r e s t r i c t i o n s  f o r  t h e  1 9 8 3 - 8 4  s e a s o n ,  r e d u c i n g  t h e  i n d i v i d u a l  b a g  
l i m i t  t o  5 d e e r ,  a n d  s h o r t e n i n g  t h e  s e a s o n  t o  c l o s e  o n  7 J a n u a r y .  
S e e  s t a t e ' s  B r i e f  o f  A p p e l l a n t  a t  4 n . l ,  f i l e d  i n  t h e  c o u r t  o f  
a p p e a l s .  T h e  r e s t r i c t i o n s  r e f e r r e d  t o  a p p l i e d  a l i k e  t o  b o t h  
s u b s i s t e n c e  a n d  n o n - s u b s i s t e n c e  h u n t i n g .  T h e s e  r e s t r i c t i o n s  h a v e  
n o w  b e e n  r e c l a s s i f i e d  a s  " s u b s i s t e n c e "  a n d  " g e n e r a . " h u n t i n g  
r e g u l a t i o n s .  Game R e g s ,  ( s e e  n o t e  2 ,  s u p r a )  a t  3 6  a nd  6 6 .  B o t h  
s e t s  o f  r e g u l a t i o n s  a r e  " i d e n t i c a l ,  a n d  t h e r e  i s  o t h e r w i s e  n o  
e v i d e n c e  t h a t  s u b s i s t e n c e  d e e r  h u n t i n g  i n  t h e  u n i t  h a s  r e c e i v e d  
a n y  p r e f e r r e d  t r e a t m e n t  o f  a n y  k i n d .

8  0 /—  The  K o d i a k  I s l a n d  A r e a  L o c a l  F i s h  a nd  Game R e s o u r c e  G u i d e
( s e e  n o t e  7 8 ,  s u p r a )", I n  t h e  p r e p a r a t i o n  o f  w h i c h  ADF&G' s
S u b s i s t e n c e  D i v i s i o n  p a r t i c i p a t e d ,  i d e n t i f i e d  a n u m b e r  o f  " i s s u e s  
a n d  c o n c e r n s , "  i n c l u d i n g  ( p .  9 0 ) :

R u r a l  r e s i d e n t s  r e p o r t  t h a t  t h e  c u r r e n t  
s e a s o n s  f o r  h u n t i n g  d e e r  a r e  t o o
r e s t r i c t i v e ,  b e c a u s e  t h e y  d e p e n d  o n  t h i s  
r e s o u r c e  a s  a m a j o r  f o o d  s o u r c e  f o r  m o s t  
o f  t h e  y e a r .

C u r r e n t  b a g  l i m i t s  d o  n o t  p e r m i t
t r a d i t i o n a l  h u n t i n g  i n  w h i c h  a  p r o f i c i e n t  
h u n t e r  may  s u p p l y  a  n u m b e r  o f  f a m i l i e s  
w i t h  m e a t .

C l e a r l y ,  " c o r r e c t i v e  a c t i o n  [ w a s ]  i n J V , i t e d , "  b u t  t h e r e  i s  n o  
e v i d e n c e  t h a t  t h e  S u b s i s t e n c e  D i v i s i o n  , a a d [ e ]  r e c o m m e n d a t i o n s  t o  
t h e  d e p a r t m e n t "  o r  t o  t h e  B o a r d ,  a s  m a n d a t e d  b y  AS 1 6 . 0 5 . 0 9 4 ( 5 )  
a n d  ( 6 ) .
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e f f o r t  t o  a c c o r d  t h e  s u b s i s t e n c e  p r e f e r e n c e  m a n d a t e d  b y  s t a t e  and 

f e d e r a l  l a w .

T h i s  c a s e  i n v o l v e s  a r e a d i l y  i d e n t i f i a b l e  r u r a l  s u b s i s t e n c e  

e c o n o m i c  s y s t e m  o f  t h e  t y p e  b e i n g  r e g u l a r l y  d o c u m e n t e d  o n  a n  

o n g o i n g  b a s i s  i n  t h e  s t a t e ' s  s u b s i s t e n c e  r e s e a r c h .  T h e r e  i s  no 

j u s t i f i c a t i o n  f o r  t h e  s t a t e ' s  c o n t i n u i n g  r e f u s a l  t o  a d o p t  a 

s u b s i s t e n c e  m a n a g e m e n t  p r o g r a m  s p e c i f i c a l l y  a d d r e s s e d  t o  t h e s e  

s u b s i s t e n c e - b a s e d  s o c i o e c o n o m i c  s y s t e m s ,  t o  w h i c h  t h e  a p p l i c a t i o n  

o f  t h e  i n d i v i d u a l - o r i e n t e d  w e s t e r n  s p o r t i n g  r e g i m e  i s  m a n i f e s t l y  

i n a p p r o p r i a t e .  T h e  a l t e r n a t i v e s  t o  t h e  s p o r t - h u n t i n g  r u l e s  a r e  

o b v i o u s ,  e . g . ,  a  v i l l a g e - b a s e d  o r  r e g i o n a l  a p p r o a c h  w i t h  h a r v e s t -  

l c - z e l  g u i d e l i n e s  d e s i g n e d  t o  a c c o u n t  f o r  t h e  n e e d s  a n d  u s e s  o f  t h e  

v i l l a g e  o r  r e g i o n  a s  a w h o l e ,  i n c l u d i n g  i t s  s h a r i n g  a n d  e x c h a n g e  

c o m p o n e n t s  a n d  t r a d i n g  p a t t e r n s — a p r o g r a m ,  i n  s h o r t ,  w h i c h  r e c o g ­

n i z e s  t h a t  " [ i ] n  r u r a l  A l a s k a . . . o n e  h u n t e r  m ay  b e  r e s p o n s i b l e  n o t  

o n l y  f o r  s u p p l y i n g  n i s  own i m m e d i a t e  f a m i l y  b u t  a l s o  f o r  a s y s t e m  

o f  c o m m u n i t y  s h a r i n g  w i t h  e l d e r s  a nd  o t h e r s  who  n e e d  m e a t  b u t  c a n ­

n o t  h u n t . "  D e n n i s  D .  K e l s o ,  S u b s i s t e n c e  U s e  o f  F i s h  a n d  Game 

R e s o u r c e s  i n  A l a s k a :  C o n s i d e r a t i o n s  i n  F o r m u l a t i n g  E f f e c t i v e

M a n a g e m e n t  P o l i c i e s ,  T r a n s a c t i o n s  o f  t h e  4 7 t h  N o r t h  A m e r i c a n  

W i l d l i f e  C o n f e r e n c e  6 3 5  (ADF&G T e c h n i c a l  P a p e r  N o .  6 .5 ., 1 9 8 2 )  .

S u c h  a l t e r n a t i v e s  a r e  n o t  o n l y  p o s s i b l e ,  t h e y  a l s o  a r e  h i g h l y  

d e s i r a b l e ,  b e c a u s e  t h e  p r e s e n t  s y s t e m  p r o d u c e s  l i t t l e  m o r e  t h a n  

b a d ,  u n i n f o r m e d  m a n a g e m e n t  a n d  c u l t u r a l  d i s r u p t i o n .  " [ A ] r b i t r a r y  

h a r v e s t  l i m i t s  h a v e  no  p l a c e  i n  a  s e n s i b l e  m a n a g e m e n t  p r o g r a m  . . .  

T h e  n e t  e f f e c t  c o u l d  b e  i m p a i r m e n t  o f  b o t h  s u b s i s t e n c e  u s e  p a t ­



t e r n s  a n d  m a n a g e m e n t  p l a n s .  An a l t e r n a t i v e  a p p r o a c h  w o u l d  b e  

b a s e d  u p o n  p o t e n t i a l l y  f l e x i b l e  h a r v e s t  l e v e l s  o r  r a n g e s  d e r i v e d  

f r o m  l o n g i t u d i n a l  d a t a  o n  r e s o u r c e  p o p u l a t i o n s  a nd  h a r v e s t s  by  

h u m a n s .  S u c h  a n  a p p r o a c h  w o u l d  a l l o w  f o r  p o s s i b l e  v a r i a t i o n  i n

u s e  w i t h o u t  a d v e r s e l y  a f f e c t i n g  t h e  p o p u l a t i o n  b a s e . "  I d . a t
8  1 /6 3 6  . — ' S u c h  a n  a p p r o a c h  w o u l d  a l s o  p r o v i d e  a f r a m e w o r k  f o r  

g i v i n g  s u b s i s t e n c e  u s e r s  a m e a n i n g f u l  r o l e  i n  t h e  d e v e l o p m e n t  a nd  

i m p l e m e n t a t i o n  o f  m a n a g e m e n t  m e a s u r e s ,  a  r e s u l t  t h a t  w o u l d  n o t  

o n l y  c o n t r i b u t e  t o  m o r e  e f f e c t i v e  a n d  c o o p e r a t i v e  m a n a g e m e n t  ( i d . 

a t  6 3 7 - 3 8 ) ,  b u t  w o u l d  a l s o  c o m p l y  w i t h  t h e  l e g i s l a t i v e  i n t e n t  t o  

e n s u r e  u s e r s  s u c h  a m e a n i n g f u l  r o l e  i n  t h e  m a n a g e m e n t  r e g i m e . — ^

— The  A l a s k a  E s k i m o  W h a l i n g  C o m m i s s i o n r f o r  e x a m p l e ,  
a l l o c a t e s  t h e  h a r v e s t  l e v e l  a c c o r d i n g  t o  a c o m m u r : i . y - b a s e d  h a r v e s t  
q u o t a  o r  g u i d e l i n e .  S e e , e . g . , R o s i t a  W o r l , C u l  .‘a l  N o r m s ,  L a w s ,  
a n d  M o d e r n  R e s o u r c e  M a na g em en t  R e g i m e s  ( 1 9 8 1 ,  A ? r  i c  C o a s t a l  Zone  
M a n a g em e n t  N e w s l e t t e r  3 4 :  1 5 - 1 7 ) .  T h e r e  i s  n o  - e a s o n ,  w i t h  t h e
p o s s i b l e  e x c e p t i o n  o f  a r r o g a n c e ,  why  t h e  s t a t e  a i d  n o t  a p p r o a c h  
i t s  e x e r c i s e  o f  g a m e - m a n a g e m e n t  j u r i s d i c t i o n  i n  t h e  s ame  m a n n e r .  
O f  c o u r s e ,  s u c h  a n  a p p r o a c h  w o u l d  r e q u i r e  t h e  s t a t e  t o  r e d u c e  t h e
l e v e l  o f  r h e t o r i c  a b o u t  " p o a c h e r s , "  a n d  t o  p a y  m o r e  r e s p e c t  t o  t h e
r e a l i t y  t h a t  s u b s i s t e n c e  u s e r s  h a v e  t h e  m o s t  a t  s t a k e  b y  f a r ,  a nd  
f u r t h e r  t h a t  j u s t  b e c a u s e  t h e i r ' r u l e s  o f  s e l f - r e g u l a t i o n  a r e  n o t  
p u b l i s h e d  i n  t h e  A l a s k a  A d m i n i s t r a t i v e  C o d e  i s  no  i n d i c a t i o n  t h a t  
t h e y  a r e  i n e f f e c t i v e .  S e e  a u t h o r i t i e s  c i t e d  a t  n o t e  6 4 ,  s u p r a ;
T h oma s  R .  B e r g e r ,  s u p r a  n o t e  6 1 ,  a t  7 0 - 7 2 .

8 2 /— C o n g r e s s  s o u g h t  t o  i n s u r e  t h a t  a n y  i m p l e m e n t i n g  s t r u c t u r e  
wa s  d e s i g n e d  " f o r  t h e  p u r p o s e  o f  e n a b l i n g  r u r a l  r e s i d e n t s  who h a v e  
p e r s o n a l  k n o w l e d g e  o f  l o c a l  c o n d i t i o n s  a n d  r e q u i r e m e n t s  t o  h a v e  a 
m e a n i n g f u l  r o l e  i n  t h e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  a n d  o f
s u b s i s t e n c e  u s e s  o n  t h e  p u b l i c  l a n d s  i n  A l a s k a . "  AN I LCA § 8 0 1 ( 5 ) .
C o n g r e s s  a l s o  e x p r e s s e d  i t s  d e s i r e  " t h a t  t h e  u t i l i z a t i o n  o f  t h e  
p u b l i c  l a n d s  i s  t o  c a u s e  t h e  l e a s t  a d v e r s e  i m p a c t  p o s s i b l e  u p o n
r u r a l  r e s i d e n t s  who  d e p e n d  u p o n  s u b s i s t e n c e  u s e s  f o r  t h e i r
e c o n o m i c  a n d  p h y s i c a l  w e l l - b e i n g  a n d  c u l t u r a l  v i t a l i t y . "  H.  R e p .  
N o .  9 6 - 9 7 ,  9 6 t h  C o n g . ,  1 s t  S e s s . ,  p t .  I  a t  2 7 9  ( 1 9 7 9 ) .  Among  
o t h e r  t h i n g s ,  t h i s  m e a n s  t h a t  C o n g r e s s  i n t e n d e d  t h a t  " r u r a l  
c o m m u n i t i e s  a n d  c u l t u r e s  w i l l  n o t  b e  b u r d e n e d  b y  i m p l e m e n t a t i o n  o f  
a  c o m p l e x ,  a n d  i n  m a n y  i n s t a n c e s  c u l t u r a l l y  d i s r u p t i v e ,  r e g u l a t o r y  
s y s t e m ,  u n l e s s  n e c e s s a r y  i n  s p e c i f i c  i n s t a n c e s  t o  p r o t e c t  a n d  
a d m i n i s t e r  [ p a r k ]  u n i t  v a l u e s . "  1 2 6  C o n g .  R e c .  S 1 1 1 3 5  ( d a i l y  ed . ,  
1 8  A u g .  1 9 8 0 ) ;  i d .  a t  H 1 0 5 4 1  ( 1 2  N o v .  1 9 8 0 ) .



A t  b o t t o m ,  t h e  s t a t e ' s  c a s e  r e s t s  u p o n  a h o p e  o r  a  p r a y e r  

t h a t  t h i s  C o u r t  w i l l  f i n d  t h a t  t h e  s t a t e  a n d  n a t i o n a l  l e g i s l a t u r e s  

l a b o r e d  m i g h t i l y  o v e r  t h e  s u b s i s t e n c e  i s s u e ,  o n l y  t o  c ome  up  w i t h  

a l a w  t h a t  a l r e a d y  e x i s t e d :  o n e  t h a t  g i v e s  a s u b s i s t e n c e  u s e r  a

s p o r t i n g  c h a n c e  —  a " r e a s o n a b l e  o p p o r t u n i t y "  ( s e e  n o t e  7 7 ,  s u p r a ) 

—  t o  h a r v e s t  r e s o u r c e s .  As w i t h  i t s  b e l i e f  t h a t  " a l l  A l a s k a n s "  

a r e  s u b s i s t e n c e  u s e r s  ( s e e  A r g u m e n t  H B ,  s u p r a ) , t h e  s t a t e ' s  

" r e a s o n a b l e  o p p o r t u n i t y "  c o n s t r u c t i o n  r e a d s  t h e  " c u s t o m a r y  and 

t r a d i t i o n a l  u s e "  g u i d e l i n e  r i g h t  o u t  o f  t h e  l a w .  We t h i n k  i t  

c l e a r ,  a n d  we s u b m i t ,  t h a t  t h e  s u b s i s t e n c e  l a w  i s  n o t  s o  

w o r t h l e s s ;  t h a t  t h e  s u b s i s t e n c e  o p p o r t u n i t y  b o t h  l e g i s l a t u r e s  

s o u g h t  t o  p r o t e c t  w e r e  " c u s t o m s  . y  a n d  t r a d i t i o n a l  u s e s . "  As 

a p p l i e d  t o  s u b s i s t e n c e - b a s e d  s o c i o e c o n o m i c  s y s t e m s  l i k e  A k h i o k ,  

t h i s  s t a n d a r d  m u s t  b e  a p p l i e d  t o  d e t e r m i n e  w h a t  i s  c u s t o m a r y  and  

t r a d i t i o n a l  w i t h i n  t h a t  s y s t e m ,  a n d  t h e n  t o  p r o v i d e  f o r  t h o s e  u s e s  

—  u n l e s s  s u s t a i n e d  y i e l d  c ommand s  a  r e s t r i c t i o n  ( i t  o b v i o u s l y  

d o e s  n o t  i n  t h i s  c a s e ,  g i v e n  t h e  l i b e r a l  r u l e s  f o r  b o t h  r e s i d e n t  

a nd  n o n r e s i d e n t  s p o r t  a n d  t r o p h y  h u n t i n g ) . T h e  " o p p o r t u n i t y "  t h a t  

t h e  l a w m a k e r s  p r o m i s e d  A l a s k a ' s  N a t i v e  p e o p l e s  wa s  t h e  o p p o r t u n i t y  

t o  e n g a g e  i n  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s , "  n o t  t h e  

" o p p o r t u n i t y "  t o  r e s t r u c t u r e  t h e i r  c u l t u r e s .

C .  S u b s i s t e n c e  H u n t e r s  C h a r g e d  W i t h  Game V i o l a t i o n s  
S h o u l d  N o t  Be D e n i e d  T h e i r  D a y s  I n  C o u r t  F o r  
" F a i l u r e  T o  E x h a u s t  A d m i n i s t r a t i v e  R e m e d i e s " .

D a v i d  E l u s k a  d i d  n o t  p e t i t i o n  t h e  B o a r d  o f  Game f o r  a  c h a n g e  

i n  s e a s o n s ,  o r  t r a v e l  t o  u r b a n  A l a s k a  t o  m a k e  s u r e  t h a t  h i s  

p e t i t i o n  w o u l d  b e  c o n s i d e r e d .  T h e  s t a t e  s a y s  t h a t  f o r  t h i s  r e a s o n  

h e  s h o u l d  b e  p u n i s h e d  w i t h  a c r i m i n a l  c o n v i c t i o n .  S t a t e ' s  B r .  a t



2 0 - 2 8 .  As a m i c i -  u n d e r s t a n d  f r o m  p e r s o n a l  e x p e r i e n c e ,  t h i s  i s  a

r i d i c u l o u s  a r g u m e n t .  T h e  r e s i d e n t s  o f  L i m e  V i l l a g e  k n o w  w h a t  

" e x h a u s t i o n  o f  a d m i n i s t r a t i v e  r e m e d i e s "  e n t a i l s .  A f t e r  a L im e  

V i l l a g e  man was  c h a r g e d  w i t h  t a k i n g  a m o o s e  o u t  o f  s e a s o n  a n d  a 

v i l l a g e  s n o w m a c h i n e  w a s  c o n f i s c a t e d ,  l a w y e r s  r e p r e s e n t i n g  t h e  

v i l l a g e  p e t i t i o n e d  t h e  B o a r d  o f  Game  f o r  c h a n g e s  i n  t h e  g a m e  

r e g u l a t i o n s .  P e t i t i o n i n g  t h e  B o a r d  o f  Game i n v o l v e d  —

1 .  P r e p a r a t i o n  o f  a r e q u e s t  f o r  a
c h a n g e  i n  r e g u l a t i o n s  f o r  s u b m i s s i o n  
t o  t h e  B o a r d  b y  t h e  D e c e m b e r  1 8 ,  
1 9 8 4  d e a d l i n e .  T h e  r e q u e s t  h a d  t o
b e  i n  w r i t i n g ,  s p e c i f i c a l l y  s t a t i n g  
w h a t  c h a n g e s  w e r e  r e q u e s t e d ,  w h a t  
e x i s t i n g  r e g u l a t i o n s  w o u l d  be
a f f e c t e d ,  a n d  s p e c i f i c
j u s t i f i c a t i o n s  f o r  t h e  p r o p o s e d
c h a n g e s .

2 .  R e c e i p t  f r o m  t h e  B o a r d  o f  Game o f  a n
8 1  p a g e  b o o k l e t  c o n t a i n i n g  a l l
p r o p o s e d  r e g u l a t i o n  c h a n g e s  t o  b e  
c o n s i d e r e d  a t  t h e  M a r c h ,  1 9 8 5 ,  B o a r d
m e e t i n g ,  a nd  i n v i t i n g  w r i t t e n
c o m m e n t s  i n  s u p p o r t  o f  a p r o p o s a l  t o  
b e  s u b m i t t e d  b y  a d e a d l i n e  o f  M a r c h  
8 ,  1 9 8 5 .

3 .  P r e p a r a t i o n  a n d  s u b m i s s i o n  o f  
w r i t t e n  c om m en t s  i n  s u p p o r t  o f  
p r o p o s e d  c h a n g e s  f o r  L i m e  V i l l a g e  
s u b m i t t e d  b y  M a r c h  8 ,  1 9 8 5 .

4 .  A t t e n d a n c e  a t  B o a r d  o f  Game m e e t i n g  
s t a r t i n g  o n  M a r c h  2 0 ,  1 9 8 5 ;  t h e  L im e  
V i l l a g e  p r o p o s a l  wa s  n o t  r e a c h e d  b y  
t h e  B o a r d  u n t i l  M a r c h  2 7 ,  d e s p i t e  a n  
a g e n d a  d a t e  o f  M a r c h  2 2  f o r  d e a l i n g  
w i t h  I n t e r i o r  p r o p o s a l s .

5 .  R e v i e w  o f  f i n a l  B o a r d  a c t i o n  t a k e n  
o n  t h e  L im e  V i l l a g e  p r o p o s a l  ( A p r i l  
4 ,  1 9 8 5 ) .

6 .  R e c e i p t  o f  f o r m a l  n o t i c e  o f  a d o p t i o n  
o f  B o a r d  r e g u l a t i o n  c h a n g e s  f r o m  t h e  
M a r c h ,  1 9 8 5  m e e t i n g  (M a y  2 ,  1 9 8 5 ) .



T h e s e  p r o c e d u r a l . s t e p s  c o n s u m e d  m a n y  h o u r s  o f  e x p e r i e n c e d  a t t o r ­

n e y s '  t i m e ,  n o t  t o  m e n t i o n  t h e  a d d e d  e x p e n s e  o f  t r a n s p o r t a t i o n ,  

l o d g i n g ,  a nd  m e a l s  n e c e s s a r y  f o r  t w o  f o u r - d a y  s t a y s  i n  A n c h o r a g e  

t o  b e  p r e s e n t  a t  t h e  r e l e v a n t  t i m e s  when t h e  L i m e  V i l l a g e  p r o p o s a l  

was  b e i n g  a d d r e s s e d .  ( S t a f f  r e p o r t s ,  p u b l i c  h e a r i n g s ,  a nd  c o n s i d ­

e r a t i o n  o f  s p e c i f i c  p r o p o s a l s  h a p p e n e d  o n  d i f f e r e n t  d a y s ,  s o  i t  

wa s  n o t  p o s s i b l e  f o r  t h e  B o a r d  t o  f o c u s  o n e  d a y ' s  m e e t i n g  o n  t h e  

p r o b l e m s  o f  L i m e  V i l l a g e . )  D e s p i t e  t h e s e  e f f o r t s ,  t h e  s p e c i f i c  

o b j e c t i v e s  o f  t h e  p e o p l e  o f  L i m e  V i l l a g e  w e r e  n o t  o b t a i n e d  a f t e r  

t h i s  a p p r o x i m a t e l y  f i v e - m o n t h  p r o c e s s .

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h e  B o a r d  h a s  t h e  a b s o l u t e  

d i s c r e t i o n  t o  d e c i d e  w h a t  a r e a s  o f  p r o p o s e d  c h a n g e s  i t  w i l l  a n d  

w i l l  n o t  e n t e r t a i n  a t  a n y  g i v e n  B o a r d  m e e t i n g .  5 AAC 9 6 . 6 1 0 ( b ) .  

T h e  p r o c e d u r e s  f o r  a d o p t i n g  g ame r e g u l a t i o n s  a r e  f o u n d  i n  P a r t  7 

o f  t h e  F i s h  a n d  Game R e g u l a t i o n s  w i t h i n  t h e  s e c t i o n  o n  F i s h  a n d  

Game A d v i s o r y  C o m m i t t e e s .  T h e r e  i s  no  r e f e r e n c e  t o  an i n d i v i d u a l  

p r o p o s i n g  g a m e  r e g u l a t i o n  c h a n g e s .  R a t h e r ,  t h e  w h o l e  s e c t i o n  

a d d r e s s e s  i t s e l f  t o  how t h e  a d v i s o r y  c o m m i t t e e  s y s t e m  w i l l  w o r k ,  

a n d  i t  i s  t o  t h e  l o c a l  a d v i s o r y  c o u n c i l s  t h a t  t h e  B o a r d  i s  

i n s t r u c t e d  t o  r e s p o n d  w i t h  e x p l a n a t i o n s  o f  why  p r o p o s e d  c h a n g e s  

a r e  n o t  m a d e .  S e e  g e n e r a l l y  5 AAC 9 6 . 6 0 0 - 6 6 0 .

T h i s  i s  n o t  a s c h em e  d e s i g n e d  w i t h  t h e  s p e c i f i c  o b j e c t i v e  o f  

h a v i n g  i n d i v i d u a l  c i t i z e n s  p e t i t i o n  t h e  B o a r d s  f o r  r e g u l a t o r y  

c h a n g e s  t h a t  t h e y  t h i n k  m i g h t  b e  b e n e f i c i a l .  T h u s  i t  i s  c e r t a i n l y  

n o t  a  s c h e m e  w e l l  s u i t e d  f o r  t h e  i n d i v i d u a l  e x h a u s t i o n  o f
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We d o  n o t  i n t e n d  t o  w a s t e  t h e  C o u r t ' s  t i m e  b y  d u p l i c a t i n g  t h e  

P u b l i c  D e f e n d e r ' s  l e g a l  a r g u m e n t s  o n  t h e  e x h a u s t i o n - o f - r e m e d i e s  

i s s u e ,  b u t  d o  w a n t  t o  mak e  f i v e  b a s i c  p o i n t s .  F i r s t ,  a s  s hown

a b o v e ,  s t a t e  l a w  r e q u i r e s  t h e  B o a r d s  t o  p r o m u l g a t e  s u b s i s t e n c e  

r e g u l a t i o n s ,  a n d  t h e  b u r d e n  o f  c h a n g i n g  r e g u l a t i o n s  t o  mak e  them 

a d e q u a t e  s h o u l d  b e  o n  t h e  s t a t e .  S e c o n d ,  e x h a u s t i o n - o f - r e m e d i e s  

d o c t r i n e s  a r e  n o t  r o u t i n e l y  a p p l i e d  i f  t h e  p e n a l t y  f o r  f a i l i n g  t o  

p u r s u e  a d m i n i s t r a t i v e  r e m e d i e s  i s  c r i m i n a l  l i a b i l i t y .  S e e  M c K a r t  

v .  U n i t e d  S t a t e s ,  3 9 5  U . S .  1 8 5 ,  1 9 7  ( 1 9 6 9 ) . — ^ T h i r d ,  t h e  d o c ­

t r i n e  i s  a t  i t s  w e a k e s t  w h e n  i t  w o u l d  b e  u s e d  t o  d e n y  p e o p l e  
8 3 /— P u b l i c  l i f e  i n  a  v i l l a g e  may  n o t  l e a v e  v i l l a g e r s  w i t h  t h e  

t i m e  o r  e n e r g y  t o  b r i n g  p e t i t i o n s  t o  t h e  B o a r d s :

M u n i c i p a l  c i t y  c o u n c i l  m e e t i n g s ,  I R A  
C o u n c i l  m e e t i n g s ,  c h u r c h  c o u n c i l  m e e t ­
i n g s ,  r e g i o n a l  n a t i v e  c o r p o r a t i o n  m e e t ­
i n g s ,  L o c a l  S c h o o l  A d v i s o r y  B o a r d  m e e t ­
i n g s ,  i n d i v i d u a l  a g e n c y - i s s u e  m e e t i n g s  
( BLM, ADOTPF , ADEC,  N P E , USFWS ,  e t c . . . ) ,  
r e g i o n a l  n o n p r o f i t  o r g a n i z a t i o n  m e e t i n g s ,
R e g i o n a l  S t r a t e g y  m e e t i n g s ,  CZM and  CRSA 
B o a r d  m e e t i n g s ,  e l d e r s  c o u n c i l  m e e t i n g s ,
I n u p i a t  I l i t g u s a i t  m e e t i n g s ,  a n d  many  
o t h e r s ,  a l l  c o m p e t e  f o r  v i l l a g e r s '  t i m e  
a n d  a t t e n t i o n .

G r e g o r y  D .  M o o r e ,  A R e v i e w  o f  Game M a n a g em e n t  i n  N o r t h w e s t  A l a s k a  
1 8  ( K o t z e b u e ,  J a n u a r y  1 9 8 4 ) .  P e o p l e  l i v i n g  i n  t h e  B u s h  a r e  
e n g a g e d  i n  s u b s i s t e n c e  a c t i v i t i e s ,  o r  t h e y  a r e  t r y i n g  t o  c a p t u r e  
t h e  r a r e  s e a s o n a l  w a g e - p a y i n g  j o b  t o  s u p p o r t  c h e i r  s u b s i s t e n c e  
a c t i v i t i e s .  T h e y  l a c k  b o t h  t h e  t i m e  a n d  t h e  w h e r e w i t h a l  t o  e m p l o y  
t h e  l a w y e r s ,  b i o l o g i s t s ,  s o c i a l  s c i e n t i s t s  a n d  o t h e r  e x p e r t s  
n e c e s s a r y  t o  a  s u c c e s s f u l  p e t i t i o n  t o  t h e  B o a r d  o f  G am e .  No d o u b t  
t h a t  i s  o n e  o f  t h e  r e a s o n s  t h e  l e g i s l a t u r e  p u t  t h e  b u r d e n  o n  t h e  
s t a t e .

— ^ " [ U ] s e  o f  t h e  e x h a u s t i o n  d o c t r i n e  i n  c r i m i n a l  c a s e s  c a n  be  
e x c e e d i n g l y  h a r s h .  T h e  d e f e n d a n t  i s  o f t e n  s t r i p p e d  o f  h i s  o n l y  
d e f e n s e ;  h e  m u s t  g o  t o  j a i l  w i t h o u t  h a v i n g  a n y  r e v i e w  o f  a n  
a s s e r t e d l y  i n v a l i d  o r d e r . . . . S u c h  a  r e s u l t  s h o u l d  n o t  b e  t o l e r a t e d  
u n l e s s  t h e  i n t e r e s t s  u n d e r l y i n g  t h e  e x h a u s t i o n  r u l e  c l e a r l y  
o u t w e i g h  t h e  s e v e r e  b u r d e n  i m p o s e d  u p o n  [ t h e  d e f e n d a n t ]  i f  h e  i s  
d e n i e d  j u d i c i a l  r e v i e w . "

administrative remedies.-— ^



r i g h t s  w h i c h  h a v e  a c o n s t i t u t i o n a l  d i m e n s i o n .  S e e  M o o r e  v .  C i t y  

o f  E a s t  C l e v e l a n d ,  4 3 1  U . S .  4 9 4 ,  4 9 7  n . 5  ( 1 9 7 7 ) ;  c f . Y a k u s  v .

U n i t e d  S t a t e s , 3 2 1  U . S .  4 1 4  , 4 4 6 - 4 4 7  ( 1 9 4 4  ) .  F o u r t h ,  e v e n  i f  
c o n s t i t u t i o n a l  r i g h t s  a r e  n o t  i n v o l v e d ,  " t h o s e  c a s e s  t h a t  h a v e  

d e n i e d  c e r t a i n  n o n c o n s t i t u t i o n a l  d e f e n s e s  t o  c r i m i n a l  d e f e n d a n t s  

f o r  f a i l u r e  t o  e x h a u s t  r e m e d i e s  d i d  s o  p u r s u a n t  t o  s t a t u t e s  t h a t  

i m p l i c i t l y  o r  e x p l i c i t l y  m a n d a t e d  s u c h  a h o l d i n g , "  M o o r e , 4 3 1  U . S .  

4 9 4  a t  4 9 7  n . 5 ,  a n d  A l a s k a ' s  f i s h  a n d  game  s t a t u t e s  a n d  r e g u l a ­
t i o n s  s a y  n o t h i n g  i m p l i c i t  o r  e x p l i c i c  a b o u t  e x h a u s t i o n .  I n  f a c t ,  

a s  s h o w n  a b o v e ,  t h e  B o a r d  o f  G a m e ' s  r e g u l a t o r y  s y s t e m  s e e m s  

d e s i g n e d  t o  d i s c o u r a g e  i n d i v i d u a l  a t t e m p t s  t o  s e c u r e  c h a n g e s  i n  

t h e  r e g u l a t i o n s .  F i n a l l y ,  i t  i s  i m p o r t a n t  t o  r e c o g n i z e  t h a t  i n  

t h i s  c a s e  t h e  s t a t e  i s  a s k i n g  t h i s  C o u r t  t o  o r d e r  a  d r a m a t i c  

e x p a n s i o n  o f  t h e  e x h a u s t i o n  d o c t r i n e .  D a v i d  E l u s k a  wa s  c h a r g e d  

w i t h  v i o l a t i n g  a  g e n e r a l  g ame  r e g u l a t i o n .  He was  n o t  t h e  s u b j e c t  

o f  a n  i n d i v i d u a l  a d m i n i s t r a t i v e  e n f o r c e m e n t  p r o c e e d i n g ,  a nd  t h e r e  

i s  n o  w a y  h e  c o u l d  h a v e  a s k e d  f o r  a n  i n d i v i d u a l  p e r m i t  t o  d o  w h a t  

he  d i d . — /

8  5 /— T h u s  t h e  c a s e s  t h e  s t a t e  c i t e s  i n  i t s  b r i e f  a r e  
i n a p p o s i t e .  I n  a l l  b u t  o n e  o f  t h o s e  c a s e s  t h e  r e g u l a t o r y  s c h e me  
a t  i s s u e  wa s  c h a l l e n g e d  b y  ( a )  a p a r t i c i p a n t  i n  a n  a d m i n i s t r a t i v e  
p r o c e e d i n g  who h ad  f a i l e d  t o  p u r s u e  a d m i n i s t r a t i v e  r e m e d i e s  w i t h i n  
t h e  a g e n c y ,  o r  ( b )  a p e r s o n ,  f a c e d  w i t h  a l a w  o r  r e g u l a t i o n  o f  
g e n e r a l  a p p l i c a b i l i t y ,  who f a i l e d  t o  u s e  e x i s t i n g  p r o c e d u r e s  t o  
a p p l y  f o r  a n  i n d i v i d u a l  p e r m i t  o r  v a r i a n c e .  U . S . v .  L a F r o s c i a  may  
b e  t h e  o n e  c a s e  w h i c h  d o e s  n o t  f i t  i n t o  t h i s  p a t t e r n .  I n  t h a t  
c a s e  a d r u g  d e a l e r ,  p e r h a p s  h a v i n g  n o  b e t t e r  c r i m i n a l  d e f e n s e ,  
c h a l l e n g e d  t h e  r e g u l a t i o n  c l a s s i f y i n g  t h e  d r u g  i n  q u e s t i o n  a s  a 
S c h e d u l e  I  c o n t r o l l e d  s u b s t a n c e .  A f t e r  h o l d i n g  t h e  g o v e r n i n g  
s t a t u t e  c o n s t i t u t i o n a l  a n d  t h e  s p e c i f i c  r u l e  v a l i d ,  t h e  d i s t  L e t  
c o u r t  a l s o  r u l e d  t h a t  t h e  d e f e n d a n t  s h o u l d  h a v e  t r i e d  t o - t a k e  
a d v a n t a g e  o f  t h e  " s p e c i f i c ,  d e t a i l e d  a d m i n i s t r a t i v e  p r o c e d u r e s  f o r  
d e c o n t r o l l i n g  a n d  r e c l a s s i f y i n g  t h e  v a r i o u s  s u b s t a n c e s . "  U . S .  v .  
L a F r o s c i a , 3 5 4  F . S u p p .  1 3 3 8 ,  1 3 4 1  ( S . D .  N . Y .  1 9 7 3 ) .  S u r p r i s i n g l y  
e n o c . g i i ,  t h e r e  i s  a  p r o c e d u r e  f o r  g e t t i n g  c o n t r o l l e d  ( c o n t i n u e d )



A p p l y i n g  t h e  e x h a u s t i o n  d o c t r i n e  i n  t h i s  c a s e  w o u l d  b e  l i k e  

t e l l i n g  c r i m i n a l  d e f e n d a n t s  t h a t  i n  o r d e r  t o  d e f e n d  t h e m s e l v e s  

a a i n s t  q u e s t i o n a b l e  s t a t u t e s  t h e y  m u s t  f i r s t  a s k  t h n  L e g i s l a t u r e  

. e v i s e  t h e  s t a t u t e s  i n  q u e s t i o n . — /

D .  l i i e r e  I s  A S u b s i s t e n c e  D e f e n s e ;  I t  I s  A l w a y s
A v a i l a b l e ;  Onc e  P r o p e r l y  R a i s e d  I t  Mu s t  Be O v e r c o m e  
W i t h  C l e a r  a n d  C o n v i n c i n g  E v i d e n c e ;  I t  R e q u i r e s  
D i s m i s s a l  o f  t h e  C h a r g e  A g a i n s t  D a v i d  E l u s k a .

Th e  c o n f l i c t  b e t w e e n  w i l d l i f e  l a w s  c r a f t e d  t o  f u r t h e r  t h e  

i n t e r e s t s  o f  s p o r t ,  c o m m e r c e  a n d  c o n s e r v a t i o n  a nd  t h e  n e e d s  o f  

p e o p l e  who  u s e  w i l d l i f e  a s  a  p r i m a r y  f o o d  s o u r c e  i s  a s  o l d  a s  t h e  

e a r l y  E n g l i s h  game  l a w s .  S e e  A r g u m e n t  I A ,  s u p r a ,  a n d  a u t h o r i t i e s  

t h e r e  c i t e d .  As t h o s e  l a w s  h a v e  e v o l v e d  a n d  b e e n  " d e m o c r a t i z e d "  

i n t o  t h e  A n g l o - A m e r i c a n  w i l d l i f e  j u r i s p r u d e n c e  o f  t h i s  c e n t u r y  

( A r g u m e n t  I A , s u p r a ) , t h e  c o n f l i c t  h a s  p e r s i s t e d  b e t w e e n  t h e  

s p o r t - d o m i n a t e d  r u l e s  a n d  t h e  s u b s i s t e n c e  l i f e w a y s  o f  b o t h  

t r i b e s — ^ a n d  i n d i v i d u a l s  s e e k i n g  t o  l i v e  o f f  t h e  l a n d  o n  t h e i r  

o w n . — /  Y e t ,  w i t h  a c o n s i s t e n c y  t h a t  b e a r s  p o w e r f u l  t e s t i m o n y  t o

( f o o t n o t e  8 5  c o n t i n u e d )  s u b s t a n c e s  r e c l a s s i f i e d ,  a nd  " a n y  
i n t e r e s t e d  p a r t y "  may  p e t i t i o n  t h e  A t t o r n e y  G e n e r a l  t o  i n v o k e  i t .  
S e e  2 1  U . S . C .  § 8 1 1 ( a ) .  I n  t h e  t w e l v a  y e a r s  s i n c e  L a F r o s c i a  was  
d e c i d e d  n o  n a t i o n a l l y  r e p o r t e d  c a s e  h a s  c i t e d  o r  r e l i e d  o n  t h e  
a l t e r n a t i v e  h o l d i n g  t h e  s t a t e  now i n v o k e s .

——/ c h i e f  J u s t i c e  B u r g e r ' s  d i s s e n t  i n  M o o r e ,  o n  w h i c h  t h e  
s t a t e  r e l i e s ,  d o e s  n o t . t a k e  a p o s i t i o n  a s  e x t r e m e  a s  t h e  s t a t e ' s .  
And t h e  C h i e f  J u s t i c e ' s  d i s c u s s i o n  o f  t h e  e x h a u s t i o n  d o c t r i n e  i s  
b y  n o  m e a n s  a  c o l l e c t i v e  s t a t e m e n t  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  
C o u r t .  S i x  J u s t i c e s  d i r e c t l y  r e j e c t e d  h i s  r e a s o n i n g .  M o o r e , 4 3 1  
U . S .  4 9 4 ,  4 9 7  n . 5  ( o p i n i o n  o f  P o w e l l ,  J . ,  j o i n e d  b y  B r e n n a n ,  
M a r s h a l l  a n d  B l a c k m u n ,  J J . ) ;  i d . a t  5 4 1  ( S t e w a r t  J . ,  d i s s e n t i n g ,  
j o i n e d  b y  R e h n q u i s t ,  J . ) .  Two o t h e r  J u s t i c e s  r e a c h e d  t h e  c a s e ' s  
m e r i t s ,  t h u s  i n d i c a t i n g  t h e i r  u n w f . l l i n g n e s s  t o  a p p l y  t h e  d o c t r i n e .  
I d . a t  5 1 3 - 5 2 1  ( S t e v e n s ,  J . ,  c o n c u r r i n g  i n  t h e  j u d g m e n t ) ;  i d . a t  
5 4 1 - 5 5 2  ( W h i t e ,  J . ,  d i s s e n t i n g ) .

8 7 /— S e e ,  e . g . ,  F r a n k  W a t e r s ,  T h e  Man Who  K i l l e d  T h e  D e e r  
( 1 9 4 2 ) .

8 8 /— ' S e e ,  e  . g  . ,  J e f f  L o n g ,  O u c l a w  ( 1 9 8 5 ) .



i n d i g e n o u s  p e o p l e s  w h o s e  s o c i o e c o n o m i c  a nd  s o c i o c u l t u r a -* e x i s t e n c e

d e p e n d s  u p o n  c u s t o m a r y  a n d  t r a d i t i o n a l  h u n t i n g  a n d  f i s h i n g  a nd

g a t h e r i n g ,  A m e r i c a n  I n d i a n s  ( A r g u m e n t  I B ,  r u p r a ) a nd  A l a s k a

N a t i v e s  ( A r g u m e n t  I C ,  s u p r a ) h a v e  g e n e r a l l y  b e e n  e x e m p t e d  f r o m  t h e

r u l e s  r e g u l a t i n g  t h e  r e c r e a t i o n a l  c o n d u c t  o f  t h e  d o m i n a n t  c u l t u r e .

T h i s  g e n e r a l  e x e m p t i o n  i s  r o o t e d  i n  t h e  r e c o g n i t i o n ,  a l b e i t  an

u n e a s y  o n e ,  t h a t  p e o p l e s  who h ad  no  s a y  i n  t h e  c o m i n g  o f  t h e  w h i t e

m a n  n o n e t h e l e s s  s h o u l d  n o t  " h a v e  b e e n  r e q u i r e d  t o  s u r r e n d e r . . . a l l

o f  t h e i r  w e a l t h  t o  t h e  g o v e r n m e n t  f o r  ' c ommon  u s e '  i n  o r d e r  t o
8  9 /o b t a i n  c i t i z e n s h i p . " — '

A g a i n s t  t h i s  g e n e r a l  b a c k g r o u n d ,  a n d  i n  r e s p o n s e  t o  t h e  

i n h e r e n t  j u s t i c e  o f  t h e  d e m a n d s  o f  A l a s k a ' s  N a t i v e  p e o p l e s ,  t h e  

1 9 7 8  A l a s k a  L e g i s l a t u r e  a n d  t h e  1 9 8 0  C o n g r e s s  o f  t h e  U n i t e d  S t a t e s  

e m b a r k e d  u p o n  t h e  n o b l e  e x p e r i m e n t  o f  t h e  s u b s i s t e n c e - p r e f e r e n c e  

l a w s .  U n l i k e  t h e i r  a n t e c e d e n t s ,  w h i c h  e x e m p t e d  N a t i v e  h u n t i n g  and 

f i s h i n g  r i g h t s  f r o m  t h e  o p e r a t i o n  o f  w e s t e r n  w i l d l i f e  m a n a g eme n t  

l a w s ,  t h e  s u b s i s t e n c e - p r e f e r e n c e  s t a t u t e s  t o o k  a d i f f e r e n t  a nd  

u n i q u e ,  b u t  e q u a l l y  j u s t ,  a p p r o a c h :  t h e y  s u p e r i m p o s e d  u p o n  t h e

w e s t e r n  s c h e m e ' s  a l l o c a t i o n  o f  t h e  i n t e r e s t s  o f  r e c r e a t i o n ,  

c o m m e r c e  a n d  c o n s e r v a t i o n  t h e  o v e r r i d i n g  v a l u e  o f  t h e  s u b s i s t e n c e  

w a y  o f  l i f e .  T h e y  s o u g h t  c o  r e o r d e r  t h e  p r i o r i t i e s  o f  t h e  

p r e - e x i s t i n g  s y s t e m  b y  i m p o s i n g  u p o n  i t  a m a n d a t e  t o  a c c o r d  
p r e f e r e n c e  t o  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  w i l d l i f e  u s e s  o f

s u b s i s t e n c e -  l i f e w a y s ;  t h e y  s o u g h t  t o  w r e n c h  f r o m  t h e  p r i o r  s y s t e m
8  9 /— ' T h o m a s  D .  L o n n e r ,  T h e  S p i d e r  a n d  t h e  F l y :  A m e r i c a n

D o m i n i o n  a n d  t h e  S u r v i v a l  o f  A l a s k a  N a t i v e  S u b s i s t e n c e  3 ( O c t o b e r

the fundamental value of the hunting and fishing rights of

1984, Alaska Native Review Commission).



a n  a f f i r m a t i v e  d u t y  t o  p r o t e c t  t h o s e  l i f e w a y s  a nd  t h e  r e s o u r c e s  

u p o n  w h i c h  t h e y  a r e  w h o l l y  d e p e n d e n t .  A r g u m e n t  I I ,  s u p r a . We 

h a v e  s h o w n ,  m o r e o v e r ,  t h a t  e v e n  i f  t h e  l e g i s l a t u r e s  h a d  n o t  h e e d e d  

t h e  c l a i m s  o f  A l a s k a ' s  N a t i v e  p e o p l e s ,  t h e i r  s u b s i s t e n c e  way  o f  

l i f e  w o u l d  b e  e n t i t l e d  t o  c o n s t i t u t i o n a l  p r o t e c t i o n  i n  a n y  e v e n t .  

A r g u m e n t  I I I B ,  s u p r a . T h a t  ^the l a w - g i v e r s  c h o s e  t o  e x t e n d  t h e

p r o t e c t i o n  t h e y  a f f o r d e d  t o  n o n - N a t i v e s  a s  w e l l  d o e s  n o t  d i s t r a c t  

f r o m  t h e  f u n d a m e n t a l  n a t u r e  o f  t h e  s u b s i s t e n c e  r i g h t s  o f  N a t i v e  

p e o p l e s .

I t  i s  i n  t h i s  c o n t e x t  t h a t  t h e  C o u r t  m u s t  e x a m i n e  t h e  

j u s t i f i c a t i o n s  p r o f f e r e d  b y  t h e  s t a t e  i n  s u p p o r t  o f  i t s  a t t e m p t  t o  

" i n f l i c t [ ]  d i s g r a c e f u l  p u n i s h m e n t ,  i f  p u n i s h m e n t  c o u l d  d i s g r a c e  

when  i n f l i c t e d  u p o n  i n n o c e n c e . "  W o r c e s t e r  v .  G e o r g i a ,  3 1  U . S .  ( 6  

P e t . )  5 1 5 ,  5 6 2  ( 1 8 3 2 ) .  T h e  s t a t e  r e a l l y  h a s  n o  j u s t i f i c a t i o n .  I t  

m e r e l y  o f f e r s  up  n o t h i n g  m o r e  t h a n  p l a t i t u d e s  a b o u t  " t h e  o v e r a l l  

f r a m e w o r k  a n d  u n i q u e  c h a r a c t e r i s t i c s  o f  n a t u r a l  r e s o u r c e s

c o n s e r v a t i o n  m e a s u r e s "  ( S t a t e ' s  B r . a t  8 - 9 )  a nd  t h e  n a k e d

a s s e r t i o n  t h a t  t h e  s u b s i s t e n c e  d e f e n s e  r e c o g n i z e d  by t h e  c o u r t s

b e l o w  " i s  w i t h o u t  p r e c e d e n t  i n  n a t u r a l  r e s o u r c e s  l a w . "  I d . a t

1 1 . — /  T h e  s t a t e  s e e m s  t o  h a v e  " c o m e  u n g l u e d . "  C f . F r a n k  v .  

S t a t e ,  6 0 4  P . 2 d  1 0 6 8 ,  1 0 7 4  ( A l a s k a  1 9 7 9 ) .  T h e  s t a t e ' s  p o s i t i o n  i s  

d u e  t o  b e  t r e a t e d  a s  i t  was  i n  F r a n k , a n d  g i v e n  " n o  c r e d e n c e . "  

I d .

T h e  s p o r t i n g  r u l e s  a p p l i c a b l e  t o  A k h i o k ' s  t r a d i t i o n a l - u s e  

a r e a  a l l o w  r e c r e a t i o n a l  h u n t e r s  f r o m  A n c h o r a g e  o r  t r o p h y  h u n t e r s

f r o m  T u l s a  t o  f l y  i n t o  t h e  a r e a  a n y t i m e  d u r i n g  a  p e r i o d  o f  f i v e
9 0 /—  T h e  s t a t e  a l s o  m a k e s  t h e  s i l l y  a r g u m e n t  t h a t  i f  i t s  

r e g u l a t i o n s  a r e  i n v a l i d  u n d e r  t h e  s u b s i s t e n c e  l a w ,  t h e n  n o  h u n t i n g  
a t  a l l  i s  p e r m i s s i b l e .  S t a t e ' s  B r .  a t  1 3 .



m o n t h s  a n d  o n e  w e e k  a n d  b a g  f i v e  d e e r  t h e  s ame  d a y  a i r b o r n e . — ^ 

T h e r e  i s  n o  o v e r a l l  h a r v e s t  c e i l i n g ,  a n d  n o  r e s t r i c t i o n  o n  t h e  
n u m b e r  o f  n o n - l o c a l  h u n t e r s  who m ay  c ome  i n t o  t h e  a r e a .  U n d e r  t h e  

r u l e s  a s  w r i t t e n ,  n o n - l o c a l  h u r t e r s  a r e  f r e e  t o  k i l l  i n  o n e  s e a s o n  

e v e r y  d e e r  i n h a b i t i n g  D a v i d  E l u s k a ' s  h u n t i n g  g r o u n d s .  A t  t h e  same 

t i m e ,  M r .  E l u s k a  a nd  t h e  p e o p l e  o f  h i s  v i l l a g e  a r e  b a r r e d  f r o m  

h u n t i n g  t h i s  c u s t o m a r y  f o o d  s o u r c e  f o r  n e a r l y  s e v e n  m o n t h s  o u t  o f

t h e  y e a r , — ^ and  t h e y  a r e  s u b j e c t e d  t o  a n  i n a p p r o p r i a t e  i n d i v i d u a l
9 1 /  !— ' T h e  p r o h i b i t i o n  a g a i n s t  s a m e - d a y - a i r b o r n e  h u n t i n g  d o e s  n o t  

a p p l y  t o  t h e  t a k i n g  o f  d e e r .  5 AAC 9 2 . 0 8 5 ( 4 ) .
9 2 /—  I t  w o u l d  p r o b a b l y  be  m o r e  a c c u r a t e  t o  s a y  t h a t  t h e  s t a t e ' s  

r u l e s  p u r p o r t  t o  b a r  s u c h  f o o d  h a r v e s t i n g .  S e e , e . g . ,  S t e v e n  R .  
B e h n k e ,  W i l d l i f e  U t i l i z a t i o n  a n d  t h e  E c o n o m y  o f  N o n d a l t o n  7 0  
(ADF&G T e c h n i c a l  p a p e r  N o .  4 7 ,  M a r c h  1 9 8 2 ) :

T h e  r o l e  o f  h u n t i n g  r e g u l a t i o n s  i n  
c o n t r o l l i n g  w i l d l i f e  h a r v e s t s  i n  
N o n d a l t o n  i s  d i f f i c u l t  t o  a s s e s s .  T h i s  
s t u d y  f o c u s s e d  o n  g e n e r a l  p a t t e r n s  o f  
r e s o u r c e  u s e  a n d  h a r v e s t ,  b u t  n o t  o n  
d e t a i l s  o f  i l l e g a l  h a r v e s t ,  a n  o b v i o u s l v  
s e n s i t i v e  a nd  d i f f i c u l t  a r e a  t o  r e s e a r c h .
P e o p l e  r e s p o n d e d  w e l l  t o  q u e s t i o n s  
p a r t i a l l y  b e c a u s e  p o t e n t i a l l y  s e n s i t i v e  
a r e a s  w e r e  a v o i d e d .  T h e r e f o r e  t h i s  s t u d y  
h a s  n o t  b e e n  a b l e  t o  a n s w e r  q u e s t i o n s  
a b o u t  t h e  i m p o r t a n c e  o f  h a r v e s t s  w h i c h  
a r e  o u t  o f  s e a s o n  o r  i n  e x c e s s  o f  b a g  
l i m i t s .  H u n t i n g  r e g u l a t i o n s  h a v e
p r o b a b l y  p l a y e d  s ome  r o l e  i n  r e s t r i c t i n g  
h a r v e s t  o f  w i l d l i f e ,  h o w e v e r ,  r e g u l a t o r y  
s e a s o n s ,  f o r  e x a m p l e ,  r e d u c e  t h e  t i m e  
d u r i n g  w h i c h  a n i m a l s  c a n  l e g a l l y  b e  
t a k e n .  B ag  l i m i t s  a r e  p o t e n t i a l l y
r e s t r i c t i v e  i n  v i e w  o f  t h e  c u s t o m a r y
p a t t e r n s  d e s c r i b e d  a b o v e ,  s i n c e  a  s m a l l  
p r o p o r t i o n  o f  h u n t e r s  t a k e  a  l a r g e
p e c e n t a g e  o f  t h e  w i l d  r e s o u r c e s .
C o m p a r e d  t o  w e a t h e r ,  t e c h n o l o g y  a n d  l o c a l  
e c o n o m i c  c o n d i t i o n s ,  l e g a l  r e s t r i c t i o n s  
d o  n o t  a p p e a r  t o  p l a y  a m a j o r  r o l e  i n  
d e t e r m i n i n g  h o w  m u c h  f i s h  a n d  g a m e  i s  
h a r v e s t e d  b y  N o n d a l t o n  r e s i d e n t s .

I n  s u m m a r y ,  i t  a p p e a r s  l i k e l y  t h a t  
t h e  h a r v e s t  l e v e l s  o f  m o o s e ,  ( c o n t i n u e d )



b a g  l i m i t  t h a t '  r e f u s e s  t o  r e c o g n i z e  t h e  r e s o u r c e - d i s t r i b u t i o n  

c o m p o n e n t s  o f  t h e i r  c om m u n a l  s u b s i s t e n c e - b a s e d  s o c i o e c o n o m i c /  

s o c i o c u l t u r a l  s y s t e m .

T h e r e  c a n  be  n o  e v i d e n c e  " t h a t  a p p l y i n g  t h e  b a n  o n  

o u t - o f - s e a s o n  h u n t i n g  o f  d e e r  b y  t h e  I n d i a n s  o n  t h e  l a n d  i n  

q u e s t i o n  i s  i n  a n y  way  n e c e s s a r y  o r  e v e n  u s e f u l  f o r  t h e  

c o n s e r v a t i o n  o f  d e e r . "  A n t o i n e  v .  W a s h i n g t o n , 4 2 0  U . S .  1 9 4 ,  2 0 7

( 1 9 7 5 ) .  F u r t h e r m o r e ,  t h e  a p p l i c a t i o n  o f  t h e  c u l t u r a l l y

i n a p p r o p r i a t e  r u l e s  d e v i s e d  f o r  w e s t e r n  s p o r t  h u n t e r s  t o  N a t i v e  

s u b s i s t e n c e  c o m m u n i t i e s  l i k e  A k h i o k  c o n s t i t u t e s  n o t h i n g  l e s s  t h a n  

d e l i b e r a t e  r a c i a l  d i s c r i m i n a t i o n . — ^ F i n a l l y ,  t h e  s t a t e  i s

( f o o t n o t e  9 2  c o n t i n u e d )  c a r i b o u ,  a n d  
o t h e r  r e s o u r c e s  u s e d  b y  N o n d a l t o n  
r e s i d e n t s  w r e  p r i m a r i l y  r e g u l a t e d  b y  
f a c t o r s  i n t e r n a l  t o  t h e  l o c a l  e c o n o m y  a nd
s o c i e t y ,  a s  w e l l  a s  b y  w e a t h e r  a n d  t r a v e l
c o n d i t i o n s .  L e g a l  r e s t r i c t i o n s  p l a y e d  a
r e l a t i v e l y  m i n o r  r o l e  i n  d e t e r m i n i n g  
h a r v e s t  l e v e l s .

9 3 /  .— ' T h e  s t a t e ' s  p r e o c c u p a t i o n  w i t h  t h e  e q u a l  r i g h t s  o f  " a l l  
A l a s k a n s "  e n a b l e s  i t  t o  a p p l y  c u l t u r a l l y  h o s t i l e  r u l e s  t o  N a t i v e  
A l a s k a n  s u b s i s t e n c e  c o m m u n i t i e s  w h i c h  s h o u l d  b e  r e c o g n i z e d  a s  
" d i s c r e t e  m i n o r i t i e s , "  U n i t e d  S t a t e s  v .  C a r o l e n e  P r o d u c t s  C o . , 3 0 4
U . S .  1 4 4 ,  1 5 2  n . 4  ( 1 9 3 8 ) ,  who a r e  e n t i t l e d  t o  t h e  l a w ' s  p r o t e c t i o n
r a t h e r  t h a t  i t s  o p p r o b r i u m .  I n  f o r c i n g  t h e  s p o r t i n g  r u l e s  o f  
w e s t e r n  c u l t u r e  u p o n  d i f f e r e n t l y  s i t u a t e d  N a t i v e  v i l l a g e s ,  t h e  
s t a t e  a c t u a l l y  e n g a g e s  i n  a n  a c t  o f  i n t e n t i o n a l  r a c i a l  
d i s c r i m i n a t i o n .  S e e  G r e g o r y  D .  M o o r e ,  s u p r a  n o t e  8 3 ,  a t  1 0 ;  
L a u r e n c e  H .  T r i b e ,  A m e r i c a n  C o n s t i t u t i o n a l  Law 9 9 3  ( 1 9 7 9 ) :

E q u a l i t y  c a n  b e  d e n i e d  when  g o v e r n m e n t  
f a i l s  t o  c l a s s i f y ,  w i t h  t h e  r e s u l t  t h a t  
i t s  r u l e s  c r  p r o g r a m s  d o  n o t  d i s t i n g u i s h  
b e t w e e n  p e r s o n s  w h o ,  f o r  e q u a l  p r o t e c t i o n  
p u r p o s e s ,  s h o u l d  b e  r e g a r d e d  a s  
d i f f e r e n t l y  s i t u a t e d .  S o  i t  wa s  w i t h  t h e  
m a j e s t i c  e q u a l i t y  o f  F r e n c h  l a w ,  w h i c h  
A n a t o l e  F r a n c e  d e s c r i b e d  a s  f o r b i d d i n g  
r i c h  a n d  p o o r  a l i k e  t o  s l e e p  u n d e r  t h e  
b r i d g e s  o f  P a r i s .

C f .  A l a s k a  P a c i f i c  A s s u r a n c e  C o .  v .  B r o w n , 6 8 7  P . 2 d  2 6 4 ,  2 7 9  
( A l a s k a  1 9 8 4 )  ( C o m p t o n ,  J . ,  d i s s e n t i n g ) .



p l a i n l y  w r o n g  i n  i t s  a s s e r t i o n  t h a t  t h e  d e f e n s e  r e c o g n i z e d  b y  t h e  

l o w e r  c o u r t s  i s  u n p r e c e d e n t e d .  T o  t h e  c o n t r a r y ,  we h a v e  s hown  

n u m e r o u s  i n s t a n c e s  i n  w h i c h  t h e  s t a t e s  a r e  e x c l u d e d  a l t o g e t h e r  

f r o m  r e g u l a t i n g  w i l d l i f e  u s e s  ->n I n d i a n  l a n d s .  S e e  n o t e  1 6 ,  

s u p r a , a n d  a c c o m p a n y i n g  t e x t .  M o r e o v e r ,  e v e n  w h e r e  t h e  s t a t e s  d o  

h a v e  a r g u a b l e  j u r i s d i c t i o n  o v e r  I n d i a n  h u n t i n g  a nd  f i s h i n g  

p r a c t i c e s ,  t h e  e x e r c i s e  o f  t h a t  j u r i s d i c t i o n  i s  s t r i c t l y  l i m i t e d  

t o  i m p e r a t i v e  c o n s e r v a t i o n  m e a s u r e s .  A n t o i n e  v .  W a s h i n g t o n , 

s u p r a , 4 2 0  U . S .  a t  2 0 7 .  Some o f  t h e s e  c a s e s ,  l i k e  A n t o i n e ,  h a v e  

a r i s e n  i n  t h e  c o n t e x t  o f  c r i m i n a l  c h a r g e s  f o r  g a m e - l a w  v i o l a t i o n s ,  

a n d  t h e  c o u r t s  h a v e  u n i f o r m l y  h e l d  t h a t  t h e  s t a t e ,  i n  o r d e r  t o  

p r o c e e d  w i t h  i t s  p r o p o s e d  p r o s e c u t i o n ,  b e a r s  t h e  b u r d e n  o f  

p e r s u a s i o n  o n  t h e  i s s u e  o f  c o n s e r v a t i o n  n e c e s s i t y . — ^

T h e r e  i s  t h u s  c o m p e l l i n g  p r e c e d e n t  f o r  t h e  j u d g m e n t s  o f  t h e  

c o u r t s  b e l o w ,  a n d  t h e  a p p r o a c h  s e t  o u t  b y  t h e  c o u r t  o f  a p p e a l s  
s h o u l d  b e  e n d o r s e d  a s  b e i n g  b a s i c a l l y  c o r r e c t .  We t h i n k  t h e  c o u r t  

o f  a p p e a l s  e r r e d ,  h o w e v e r ,  i n  r e m a n d i n g  t h i s  c a s e  f o r  f u r t h e r  

p r o c e e d i n g s ,  a nd  t h a t  i t s  j u d g m e n t  s h o u l d  a c c o r d i n g l y  be  m o d i f i e d  

s o  a s  t o  a f f i r m  t h e  t r i a l  c o u r t ’ s  d i s m i s s a l  o f  t h e  s t a t e ’ s  a c t i o n .  

T h e  r e a s o n  f o r  t h i s  i s  t h e  s t a t e ’ s  w h o l e s a l e  f a i l u r e  t o  c o m p l y  

w i t h  t h e . a f f i r m a t i v e  d u t y  i m p o s e d  u p o n  i t  b y  t h e  l e g i s l a t u r e  t o  

a d e p t  r e g u l a t i o n s  p e r m i t t i n g  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e

— ^ U n i t e d  S t a t e s  v .  M i c h i g a n , 6 5 3  F . 2 d  2 7 7  ( 6 t h  C i r .  1 9 8 1 )  
( s t a t e  m a y  n o t  r e g u l a t e  I n d i a n  f i s h i n g  a b s e n t  a s h o v i n g  b y  c l e a r  
a n d  c o n v i n c i n g  e v i d e n c e  t h a t  i r r e p a r a b l e  h a rm  w i l l  o c c u r ) ; S t a t e  
v .  P e t e r s o n ,  2 9 7  N . W . 2 d  5 2 ,  5 5  ( W i s .  A p p .  1 9 8 0 )  ( p r e t r i a l  h e a r i n g  
r e q u i r e d  a t  w h i c h  t h e  s t a t e  m u s t  e s t a b l i s h  s u b j e c t - m a t t e r  
j u r i s d i c t i o n  b y  p r o v i n g  t h a t  a g i v e n  r e g u l a t i o n  i s  r e a s o n a b l e  a n d  
n e c e s s a r y  t o  p r e v e n t  s u b s t a n t i a l  d e p l e t i o n  o f  t h e  f i s h  s u p p l y ) ; 
S t a t e  v .  G u r n o e ,  1 9 2  N . W . 2 d  8 9 2 ,  9 0 2  ( W i s .  1 9 7 2 ) ;  P e o p l e  v .  
L e b l a n c , 2 4 8  N . W . 2 d  1 9 9 ,  2 1 4 - 1 5  ( M i c h .  1 9 7 6 ) ;  s e e  a l s o  U n i t e d  
S t a t e s  v .  W a s h i n g t o n ,  s u p r a ,  3 8 4  F . S u p p .  a t  3 4 2 ;  C o h e n ,  s u p r a  a t  
4 6 2  n .  4 9 .

7 9



h u n t i n g . — ^ I n  l i g h t  o f  t h i s  p e r s i s t e n t  d e f i a n c e  o f  t h e  l a w ,  t h e  

s t a t e  s h o u l d  b e  p r e c l u d e d  a l t o g e t h e r  f r o m  e v e n  > r e a s o n a b l e  

o p p o r t u n i t y  t o  j u s t i f y  t h e  p r o s e c u t i o n  o f  b o n a  f i d e  s u b s i s t e n c e  

h u n t e r s .

H o p e f u l l y  t h e  o u t c o m e  o f  t h i s  ^ a s e  w i l l  f o r c e  t h e  s t a t e  t o  

c ommence  t h e  p r o c e s s  o f  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h e  c u s t o m a r y  

a n d  t r a d i t i o n a l  u s e s  o f  t h e  s t a t e ' s  w i l d l i f e  r e s o u r c e s ,  a s  w e l l  a s  

t h e  r e s o u r c e s  t h e m s e l v e s .  I n  t h a t  e v e n t ,  a s u b s i s t e n c e - d e f e n s e  

p r o c e d u r e  s u c h  a s  t h e  o n e  s e t  f o r t h  b y  t h e  c o u r t  o f  a p p e a l s  m i g h t  

b e  a p p r o p r i a t e .  I t  i s  i m p o r t a n t  t o  r e c o g n i z e  ( a s  t h e  s t a t e  

a p p a r e n t l y  d o e s ,  s e e  S t a t e ' s  B r .  a t  3 0 - 3 1 )  t h a t  t h e  d e f e n s e  w o u l d  

s t i l l  b e  a v a i l a b l e .  We s u g g e s t  t h a t  i t  s h o u l d  w o r k  l i k e  t h i s :  
w h e n e v e r  t h e  s t a t e  b r i n g s  a  c r i m i n a l  o r  p r o p e r t y - c o n f i s c a t i o n

a c t i o n  a g a i n s t  a  s u b s i s t e n c e  h u n t e r ,  t h e  h u n t e r ,  i n  o r d e r  t o  r a i s e
9 5 /— T h e r e  i s  n o t  a s i n g l e  h u n t  i n  t h e  s t a t e  w h i c h  i s  n o t  

r e s t r i c t e d  b y  t h e  i n d i v i d u a l  b a g - l i m i t  r u l e ,  n o r  i s  t h e r e  a n y  
b i g - g a m e  h u n t  w h i c h  we h a v e  d i s c o v e ^ d  t h a t  a c t u a l l y  a c c o m m o d a t e s  
t h e  c u s t o m a r y  and  t r a d i t i o n a l  h a r v e s t  a c t i v i t i e s  o f  N a t i v e  
s u b s i s t e n c e  v i l l a g e s .  N o t h i n g  h a s  c h a n g e d  a s  a r e s u l t  o f  t h e  
B o a r d  o f  G a m e ' s  r e c e n t  g a m b i t  o f  r e c l a s s i f i c a t i o n ;  t h e  s u b s i s t e n c e  
r e s t r i c t i o n s  r e m a i n  t h e  s a m e  ( s e e  Game R e g s ) , w i t h  t h e  s i n g l e  
e x c e p t i o n  o f  t h e  new " t i e r  I I  h u n t s . "  Game R e g s ,  a t  1 2 - 1 3  ( t o  b e  
c o d i f i e d  a s  5 AAC 9 2 . 0 5 4 - . 0 6 0 ) .  U n d e r  t h i s  s y s t e m ,  t h e  
s u b s i s t e n c e  u s e r s  who a r e  e n t i t l e d  t o  t h e  g r e a t e s t  p r o t e c t i o n  a r e  
i n s t e a d  t h r o w n  i n t o  d i r e c t  c o m p e t i t i o n  w i t h  u r b a n  s p o r t  h u n t e r s ,  
a nd  t h e i r  s u b s i s t e n c e  r i g h t s  a r e  c o n d i t i o n e d  u p o n  a n  
i n d i v i d u a l - b y - i n d i v i d u a l ,  h u n t - b y - h u n t , f i v e - d o l l a r s - p e r ^ h u n t  
l i m i t e d - e n t r y - t y p e  a p p l i c a t i o n  a n d  p e r m i t  p r o c e d u r e .  T h e  C o u r t  
h e l d  i n  M a d i s o n  t h a t  s u c h  a n  a p p r o a c h  i s  c o n t r a r y  t o  l e g i s l a t i v e  
i n t e n t  ( 6 9 6  P . 2 d  a t  1 78  n . 1 7 ) .  T h e  s t a t e  p r o c e e d e d  t o  d e v i s e  s u c h  
a  s y s t e m  a n y w a y .  The  r e s u l t ,  a s  p r e d i c t e d  ( i d . ) ,  i s  " e x t r e m e l y  
c o n t r o v e r s i a l . "  We a r e  n ow  t r e a t e d  t o  t h e  s p e c t a c l e  o f  s u c h  
n o t i o n s  a s  a  " s u b s i s t e n c e "  r e g u l a t i o n  f o r  b a t s ,  s h r e w s ,  r a t s ,  m i c e  
a n d  p o r c u p i n e s  ( n o  c l o s e d  s e a s o n ,  n o  b a g  l i m i t ,  e x c e p t  i n  C h u g a c h  
S t a t e  P a r k ;  s am e  f o r  t h e  " g e n e r a l "  h u n t ) ;  a l l  a r o u n d  t h e  s t a t e ,  
" o n e  b r o w n  b e a r  e v e r y  f o u r  r e g u l a t o r y  y e a r s "  h a s  s u p p o s e d l y  b e e n  
d e e m e d  a d e q u a t e  f o r  t h o s e  wh o  a c t u a l l y  d o  u s e  b r o w n  b e a r  f o r  
s u b s i s t e n c e  p u r p o s e s ;  a n d  s e l f - d e f i n e d  u r b a n  s p o r t  h u n t e r s  who 
h a v e  p a r t i c i p a t e d  i n  c e r t a i n  h u n t s  o n l y  o n  a  r a n d o m - d r a w i n g  b a s i s  
n ow  f i n d  t h e m s e l v e s ,  a g a i n s t  t h e i r  w i l l ,  c l a s s i f i e d  a s  " T i e r  I  
s u b s i s t e n c e  h u n t e r s . "  S e e  g e n e r a l l y  Game R e g s .



t h e  s u b s i s t e n c e  d e f e n s e ,  m u s t  e s t a b l i s h  h i s  s t a n d i n g  b y  an  

a f f i d a v i t  o r  o t h e r  s h o w i n g  t h a t  h e  i s  e i t h e r  a n  i n d i v i d u a l  

s u b s i s t e n c e  u s e r  o r  a m em be r  o f  a  v i l l a g e  o r  o t h e r  c o m m u n i t y  w i t h  

a  s u b s i s t e n c e - b a s e d  s o c i o e c o n o m i c  s y s t e m .  ■ I n  o r d e r  t o  p r o c e e d  

w i t h  t h e  p r o s e c u t i o n ,  t h e  s t a t e  w o u l d  t h e n  h a v e  t o  p r o v e ,  a t  a 

p r e l i m i n a r y  h e a r i n g ,  t h a t  t h e  r u l e  i t  s e e k s  t o  i m p o s e  i s  a 

r e a s o n a b l e  a n d  n o n d i s c r i m i n a t o r y  o n e  s e r v i n g  a  c o m p e l l i n g  

c o n s e r v a t i o n  n e c e s s i t y  t h a t  c a n n o t  o e  s e r v e d  b y  a n y  l e s s  

r e s t r i c t i v e  m e a n s ,  o r  t h a t  t h e  r u l e  s e r v e s  a c o m p e l l i n g  n e e d  t o  

p r o t e c t  o t h e r  s u b s i s t e n c e  u s e s  h a v i n g  a  h i g h e r  p r i o r i t y  a nd  t h a t  

n o  l e s s  i n t r u s i v e  m e t h o d  i s  a v a i l a b l e .  C f .  A n t o i n e  v .  W a s h i n g t o n , 

s u p r a , 4 2 0  U . S .  a t  2 0 7 .  I n  l i g h t  o f  t h e  f u n d a m e n t a l  n a t u r e  o f  t h e  

r i g h t  a t  i s s u e  h e r e ,  t h e  s t a t e  s h o u l d  b e  r e q u i r e d  t o  m e e t  i t s  

b u r d e n  w i t h  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  U n i t e d  S t a t e s  v .  

M i c h i g a n , 6 5 3  F . 2 d  2 7 7 ,  2 7 9  ( 6 t h  C i r .  1 9 8 1 ) .  S e e  a l s o  S a n t o s k y  v .  

K r a m e r ,  4 5 5  U . S .  7 4 5  ( 1 9 8 2 ) ;  I n  r e  W a l t o n , 6 7 6  P . 2d 1 0 7 8 ,  1 0 8 9 - 9 0
( A l a s k a  1 9 8 3 )  ( R a b i n o w i t z ,  J . ,  d i s s e n t i n g ) ' . — /

9 6 /— T h i s  i s  n o t  t o  s a y  t h a t  e v e n  i f  t h e  s t a t e  i s  i n  f u l l  
c o m p l i a n c e  w i t h  ANI LCA an d  i t s  own s u b s i s t e n c e  l a w ,  i t  n e c e s s a r i l y  
h a s  j u r i s d i c t i o n  o v e r  a l l  h u n t i n g  a n d  f i s h i n g .  N a t i v e  t r i b a l  
g o v e r n m e n t s  i n  A l a s k a  h a v e  j u r i s d i c t i o n  o v e r  I n d i a n  C o u n t r y  a nd  i n  
s u c h  c o u n t r y  t h e i r  m em b e r s  a r e  immune  f r o m  s t a t e  f i s h  a n d  game 
r e g u l a t i o n s  e x c e p t  f o r  l a w s  n e c e s s a r y  t o  p e r p e t u a t e  a  s p e c i e s .  
T h e  g e n e r a l  - r u l e  i s  t h a t  w i t h i n  I n d i a n  C o u n t r y  t h e  o p e r a t i o n  o f  
s t a t e  l a w  i s  p r e e m p t e d  a b s e n t  F e d e r a l  d e l e g a t i o n  o f  a u t h o r i t y  t o  
t h e  s t a t e .  New M e x i c o  v .  M e s c a l e r o  A p a c h e  T r i b e ,  4 6 2  U . S .  3 2 4  
( 1 9 8 2 ) ;  W i l l i a m s  v .  L e e ,  3 5 8  U . S .  2 1 7  ( 1 9 5 8 ) .  S e e  F . C o h e n ,  
H a n d b o o k  o f  F e d e r a l  I n d i a n  Law 2 7 0  ( 1 9 8 2  e d . ) .  " T h e  p r i n c i p l e s  
g u i d i n g  d e t e r m i n a t i o n s  o f  w h e t h e r  s t a t e  j u r i s d i c t i o n  p r o p e r l y  may  
b e  a p p l i e d  i n  A l a s k a  N a t i v e  c o m m u n i t i e s  a r e  t h e  s ame  a s  t h o s e  u s e d  
w h e n  t h e  q u e s t i o n  a r i s e s  c o n c e r n i n g  I n d i a n s  e l s e w h e r e  i n  t h e  
U n i t e d  S t a t e s . "  I d . a t  7 6 4 .

I n d i a n  C o u n t r y  i s  t h e  o p e r a t i v e  l e g a l  t e r m  f o r  d e f i n i n g  t h e  
r e l a t i v e  s p h e r e s  o f  s t a t e  a n d  t r i b a l  g o v e r n m e n t a l  a u t h o r i t y .  S e e  
g e n e r a l l y  C o h e n  a t  2 7 - 4 6 .  A l l o t m e n t s  a r e  c l a s s i f i e d  a s  I n d i a n  
C o u n t r y  m  1 8  U . S . C .  § 1 1 5 1 ( c ) ,  w h i l e  " a l l  d e p e n d e n t  I n d i a n  
c o m m u n i t i e s "  a r e  I n d i a n  C o u n t r y  u n d e r  1 8  U . S . C .  ( c o n t i n u e d )



Perhaps it is inevitable that the Alaska subsistence way of life

( f o o t n o t e  9 6  c o n t i n u e d )  § 1 1 5 1 ( b ) .  L a n d s  h e l d  b y  N a t i v e  
C o r p o r a t i o n s  p u r s u a n t  t o  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  
(ANCSA)  h a v e  b e e n  s e t  a s i d e  f o r  t h e  u s e  o f  N a t i v e  p e o p l e s  a nd  a s  
s u c h  f i t  w i t h i n  t h e  f l e x i b l e  " d e p e n d e n t  I n d i a n  c o m m u n i t y "  
d e f i n i t i o n .  I d . T h i s  was t h e  v i e w  o f  t h e  A s s o c i a t e  S o l i c i t o r  f o r  
I n d i a n  A f f a i r s  i n  an  o p i n i o n  h o l d i n g  v i l l a g e  c o r p o r a t i o n  l a n d s  t o  
b e  d e p e n d e n t  I n d i a n  c o m m u n i t i e s  a n d  t h u s  I n d i a n  C o u n t r y .  L i g u o r  
O r d i n a n c e ,  V i l l a g e  o f  A l l a k a k e t ,  A l a s k a , O p .  A s s o c .  S o l .  I n d .  A f f .  
( O c t .  1 ,  1 9 8 1 ) .  " F u r t h e r m o r e ,  s u b s e q u e n t  t o  AN C SA ,  l a n d s  i n  
A l a s k a  a c t u a l l y  owned  b y  a N a t i v e  g o v e r n m e n t  h a v e  b e e n  j u d i c i a l l y  
t r e a t e d  a s  I n d i a n  C o u n t r y  o v e r  w h i c h  a  N a t i v e  g o v e r n m e n t  m a y  
e x e r c i s e  j u r i s d i c t i o n . "  D .  C a s e ,  A l a s k a  N a t i v e s  a n d  A m e r i c a n  Laws 
4 5 8  ( 1 9 8 4 ) ,  c i t i n g  J o h n s o n  v .  C h i l k a t  I n d i a n  V i l l a g e ,  4 5 7  F . S u p p
3 8 4  ( D .  A l a s k a  1 9 7 8 )  .

P u b l i c  Law 2 8 0 ,  a s  e x t e n d e d  b y  P u b l i c  Law 8 5 - 6 1 5 ,  g r a n t e d  
A l a s k a  c i v i l  a n d  c r i m i n a l  j u r i s d i c t i o n  o v e r  I n d i a n  C o u n t r y .  2 8  
U . S . C .  § 1 3 6 0 ;  1 8  U . S . C .  § 1 1 6 2 .  H o w e v e r ,  t h e  e f f e c t  o f  P . L .  2 8 0
h a s  b e e n  g r e a t l y  l i m i t e d  b y  a  S u p r e m e  C o u r t  h o l d i n g  t h a t  i t  d i d  
n o t  e x t e n d  s t a t e  r e g u l a t o r y  a u t h o r i t y  t o  I n d i a n  C o u n t r y .  B r y a n  v .  
I t a s c a  C o u n t y , 4 2 6  U . S .  3 7 3  ( 1 9 7 6 ) .  I t  o n l y  p r o v i d e s  f o r
a p p l i c a t i o n  o f  s t a t e  l a w  t o  g o v e r n  d i s p u t e s  b e t w e e n  p r i v a t e  
p a r t i e s .  I d . T h e  N i n t h  C i r c u i t  h a s  s u g g e s t e d  t h a t  s t a t e  f i s h  a n d  
g a m e  l a w s  a r e  " r e g u l a t o r y . "  U n i t e d  S t a t e s  v .  M a r c y e s , 5 5 7  F . 2 d  
1 3 6 1 ,  1 3 6 5  ( 9 t h  C i r .  1 9 7 7 ) ;  s e e  a l s o  B a r o n a  G r o u p  o f  C a p i t a n  
G r a n d e  B and  v .  D u f f y ,  6 9 4  F . 2 d  1 1 8 5 ,  1 1 8 8  ( 9 t h  C i r .  1 9 8 2 ) ,  c e r t . 
d e n i e d , 4 6 1  U . S .  9 2 9  ( 1 9 8 3 ) .  U n d e r  B r y a n , t h e n ,  t h e y  d o  n o t  a p p l y  
t o  I n d i a n  h u n t i n g  a nd  f i s h i n g  i n  I n d i a n  C o u n t r y .

AN I LCA  m e r e l y  p r o v i d e s  t h e  m e a n s  b y  w h i c h  t h e  s t a t e  m i g h t  
a c q u i r e  j u r i s d i c t i o n  o v e r  p u b l i c  l a n d s  - -  b y  a d o p t i n g  l a w s  o f  
g e n e r a l  a p p l i c a b i l i t y  p r o t e c t i n g  s u b s i s t e n c e .  T h e r e  i s  no  h i n t  o f  
a n  i n t e n t  t o  g r a n t  j u r i s d i c t i o n  o v e r  I n d i a n  C o u n t r y  t o  t h e  s t a t e .  
S u c h  a t r a n s f e r  o f  j u r i s d i c t i o n  w o u l d  u n d e r m i n e  t r i b a l  s e l f -  
g o v e r n m e n t  a n d  c o u l d  o n l y  b e  a c c o m p l i s h e d  b y  c l e a r  l e g i s l a t i v e  
l a n g u a g e .  B r y a n  v .  I t a s c a  C o u n t y ,  4 2 6  U . S .  a t  3 8 8 - 3 9 0 .  
C o n s t r u i n g  AN I LCA  t o  a b r o g a t e  N a t i v e  g o v e r n m e n t a l  j u r i s d i c t i o n  a nd  
t h e  c o r r e s p o n d i n g  f r e e d o m  f r o m  s t a t e  r e g u l a t i o n  w o u l d  f l y  i n  t h e  
f a c e  o f  l o n g - s t a n d i n g  F e d e r a l  p o l i c i e s  f a v o r i n g  N a t i v e  s e l f -  - 
g o v e r n m e n t .  S e e  C o h e n  a t  3 6 1 ,  n n .  1 1 8 - 1 2 0 .  I n d e e d ,  i t  w o u l d  b e  
a n o m a l o u s  t o  f i n d  a  d i m i n i s h m e n t  o f  t r i b a l  r i g h t s  i n  a s t a t u t e  
w h i c h  h a s  b e e n  s p e c i f i c a l l y  h e l d  t o  h a v e  b e e n  p a s s e d  f o r  t h e  
b e n e f i t  o f  A l a s k a  N a t i v e s .  P e o p l e  o f  t h e  V i l l a g e  o f  G a m b e l l  v .  
C l a r k , 7 4 6  F . 2 d  5 7 2 ,  5 8 1  ( 9 t h  C i r .  1 9 8 4 ) .

T h e s e  a r g u m e n t s  w e r e  n o t  r a i s e d  b e l o w  a n d  d o  n o t  d i r e c t l y  
a D p l y  t o  t h e  f a c t s  o f  t n i s  p a r t i c u l a r  c a s e .  We h a v e  s k e t c h e d  t h em  
t o r  t h e  C o u r t ' s  i n f o r m a t i o n  a n d  b e c a u s e  n o  d i s c u s s i o n  o f  N a t i v e  
p e o p l e s '  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  s h o u l d  i g n o r e  t h e  
a u t h o r i t y  w h i c h  t h e y  t h e m s e l v e s  m a y  b e  a b l e  t o  e x e r c i s e  o v e r  w h a t  
t h e y  d o .



i s  d e s t i n e d  t o  f o l l o w  " t h e  f a t e  o f  t h e  p a s s e n g e r  p i g e o n . " — ^ As 

s a d  a s  t h a t  w o u l d  b e  i n  t h e  l o n g  r u n  o f  h i s t o r y ,  i t  w o u l d  b e  a 

p r e s e n t  d i s g r a c e  i f  t h e  s t a t e  w e r e  a l l o w e d  t o  c o n t i n u e  t o  h a s t e n  

t h a t  e n d  i n  o p e n  d e f i a n c e  o f  t h e  e x p r e s s  w i ’ l  o f  t h e  A l a s k a  

L e g i s l a t u r e  a n d  t h e  C o n g r e s s  o f  t h e  U n i t e d  S t a t e s .  _Am ic i _  t h e r e ­

f o r e  u r g e  t h e  C o u r t  t o  f o r c e f u l l y  i n f u s e  l i f e  i n t o  t h e  l e g i s l a t i v e  

i n t e n t  a n d  t h u s  a f f o r d  p e o p l e  l i v i n g  a  s u b s i s t e n c e  way  o f  l i f e  t h e  

b a s i c  r i g h t  t o  c h o o s e  w h e t h e r  t o  c o n t i n u e  t h e i r  l i f e w a y  —  t o  

d e t e r m i n e  t h e i r  own f u t u r e .

9 7 /  .— C f . W a s h i n g t o n  D e p t ,  o f  Game v .  P u y a l l u p  T r i b e ,  4 1 4  U . S .  
4 4 ,  4 9  ( 1 9 7 3 ) .  S e e  T h o m a s  D .  L o n n e r ,  s u p r a  n o t e  8 9 .  B u t  c f .  
C a r l e  v .  C a r l e , 5 0 3  P . 2 d  1 0 5 0  ( A l a s k a  1 9 7 2 )  ( t r i a l  c o u r t ' s
c o n c l u s i o n  t h a t  t h e  v i l l a g e  w a y  o f  l i f e  i s  s u c c u m b i n g  t o  t h e  
p r e d o m i n a n t  C a u c a s i a n  u r b a n  s o c i e t y  n o t  b o r n e  o u t  b y  t h e  r e c o r d )  .



CONCLUSION

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  j u d g m e n t  o f  t h e  c o u r t  o f  

a p p e a l s  s h o u l d  b e  a f f i r m e d  a n d  m o d i f i e d ,  a n d  t h e  j u d g m e n t  o f  t h e  

t r i a l  c o u r t  d i s m i s s i n g  t h i s  a c t i o n  s h o u l d  be  a f f i r m e d .

DATED:  3 0  S e p t e m b e r  1 9 8 5  R e s p e c t f u l l y  s u b m i t t e d ,

NAT IVE  AMERICAN R IGHTS  FUND ALASKA LEGAL S E R V I C E S  CORPORATION

BY
R o b e r t  T .  A n d e r s o n  
L a w r e n c e  A .  A s c h e n b r e n n e r  
3 1 0  K S t . , S u i t e  7 0 8  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
( 9 0 7 )  2 7 6 - 0 6 8 0

A t t o r n e y s  f o r  A m i c u s  NARF

i t h  K .  B u s h

W i l l i a m  E .  C a l d w e l l  '

A n d r e w  R .  H a r r i n g t o n

7 6 3  7 t h  A v e n u e  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
( 9 0 7 )  4 5 2 - 5 1 8 1

Ma r k  R e g a n  
P . O .  B o x  3 0 9  
B a r r o w ,  A l a s k a  9 9 7 2 3  
( 9 0 7 )  8 5 2 - 2 3 1 1
A t t o r n e y s  f o r  B o b b y  A m i c i
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P E T I T I O N  TO THE BOA} J OF GAME 
TO ADOPT EMERGENCY SU BS I S TENCE  
HUNTING REGULAT IONS  FOR CERTA IN 

S U B S I S T E N C E  V I L LA G E S  AND I N D I V I D U A L S
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n ,  o n  b e h a l f  o f  t h e  v i l l a g e s  

a n d  i n d i v i d u a l s  d e s c r i b e d  b e l o w ,  p e t i t i o n s  t h e  B o a r d  o f  Game t o  

a d o p t  e m e r g e n c y  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  p r o v i d i n g  f o r  t h e  

c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  t h e s e  p e r s o n s  and  

v i l l a g e s .

1 .  A n a k t u v u k  P a s s .  F o r  u n t o l d  g e n e r a t i o n s  t h e  w e s t e r n  

a r c t i c  c a r i b o u  h e r d  h a s  b e e n  a  p r i m a r y ,  i n d i s p e n s a b l e  s u b s i s t e n c e  

r e s o u r c e  f o r  t h e  N u n a m i u t  p e o p l e s  o f  A n a k t u v u k  P a s s ,  a 

s u b s i s t e n c e - e c o n o m y  v i l l a g e  i n  t h e  C e n t r a l  B r o o k s  R a n g e .  By  

l o n g - s t a n d i n g  c u s t o m  a n d  t r a d i t i o n ,  t h e  p e o p l e  o f  A n a k t u v u k  P a s s  

h u n t  t h e s e  c a r i b o u  o n  a y e a r - r o u n d  b a s i s  w h e n e v e r  t h e y  a r e  
p r e s e n t ,  a n d  e s p e c i a l l y  d u r i n g  t h e  s p r i n g  a n d  f a l l  m i g r a t i o n s .  

T h e  h e r d  i s  h e a l t h y  a n d  g r o w i n g ,  w i t h  a n  e s t i m a t e d  p o p u l a t i o n  o f  

a p p r o x i m a t e l y  2 0 0 , 0 0 0 .  D e s p i t e  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  

s u b s i s t e n c e  h a r v e s t  p a t t e r n  o f  t h e  p e o p l e  o f  A n a k t u v u k  P a s s ,  t h e  

B o a r d  h a s  c h o s e n  t h e  a r b i t r a r y  c a l e n d a r  d a t e  o f  3 0  A p r i l  t o  c l o s e  

t h e  c a r i b o u  h u n t i n g  s e a s o n  i n  GMU 2 6 ( A )  a n d  2 4 .  S o m e t i m e s ,  a s

h a p p e n e d  t h i s  y e a r ,  t h i s  r e s t r i c t i v e  c l o s i n g  d a t e  a . ' r i v e s  b e f o r e  

t h e  c a r i b o u  h a v e  b e g u n  t h e i r  n o r t h e r l y  s p r i n g  m i g r a v i o n .  T h i s  

a r b i t r a r y  c l o s e d  s e a s o n  a t t e m p t s  t o  d e p r i v e  t h e  p e o p l e  o f  a v i t a l  

r e s o u r c e  u p o n  w h i c h  t h e y  a r e  m o r e  d e p e n d e n t  t h a n  e v e r  d u r i n g  t i m e s  

l i k e  t h e s e ,  w h e n  t h e  w i n t e r  i s  l o n g  a n d  f o o d  s u p p l i e s  a r e

d e p l e t e d ,  a n d  when  w a g e - p a y i n g  j o b s  a r e  v i r t u a l l y  n o n - e x i s t e n t .
T h e  c l o s e d  c a r i b o u  s e a s o n  v i o l a t e s  t h e  s u b s i s t e n c e  r i g h t s  o f  t h e

p e o p l e  o f  A n a k t u v u k  P a s s .  T h e  B o a r d  s h o u l d  e l i m i n a t e  i t .
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2 .  S i l a s  T e g o s e a k ,  i n d i v i d u a l l y  a n d  o n  b e h a l f  o f  p e r s o n s  

s i m i l a r l y  s i t u a t e d . S i l a s  T e g o s e a k  i s  a n  I n u p i a t  E s k i m o

wh o  f o l l o w s  a s u b s i s t e n c e - b a s e d  s e m i - n o m a d i c  l i f e w a y  w h i c h  i s  h i s  

b i r t h r i g h t .  He l i v e s  p a r t  o f  t h e  y e a r  i n  F a i r b a n k s  a nd  p a r t  o f  

t h e  y e a r  i n  B a r r o w .  He h a s  a  N a t i v e  A l l o t m e n t  a b o u t  4 0  m i l e s  

n o r t h  o f  F a i r b a n k s ,  o n  w h i c h  h e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  

h a r v e s t s  s ome  o f  t h e  s u b s i s t e n c e  r e s o u r c e s ,  p a r t i c u l a r l y  m o o s e ,  

w h i c h  s u s t a i n  h i m  a n d  h i s  f a m i l y  a n d  r e l a t i v e s .  He h a s  b e e n  

c r i m i n a l l y  c h a r g e d ,  u n d e r  a s p o r t  h u n t i n g  r e g u l a t i o n  a d o p t e d  b y  

t h e  B o a r d ,  w i t h  t a k i n g  a c ow  m o o s e  o n  h i s  a l l o t m e n t  l a s t  S e p t e m b e r  

i n  GMU 2 0 ( B ) ,  i n  w h i c h  t h e  t a k e  i s  r e s t r i c t e d  t o  b u l l s .  T h e  

a t t e m p t  t o  a p p l y  t h i s  s p o r t  h u n t i n g  r e g u l a t i o n  t o  S i l a s  T e g o s e a k  

v i o l a t e s  h i s  s u b s i s t e n c e  h u n t i n g  r i g h t s .  T h e  B o a r d  s h o u l d  a d o p t  a 

s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n  p e r m i t t i n g  t h e  c u s t o m a r y  a nd  

t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  M r .  T e g o s e a k  a n d  p e r s o n s  s i m i l a r l y  

s i t u a t e d .

3 .  E v o n  T o g i a k ,  i n d i v i d u a l l y  a n d  o n  b e h a l f  o f  t h e  p e o p l e  o f

r e s i d e s  i n  a  1 0 - p e r s o n  h o u s e h o l d  i n  h i s  n a t i v e  v i l l a g e  o f  T o g i a k ,  

a  s u b s i s t e n c e - e c o n o m y  v i l l a g e  i n  s o u t h w e s t e r n  A l a s k a  i n  w h i c h  a

r e s o u r c e s  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  h a r v e s t e d  b y  T o g i a k  p e o p l e

B o a r d  h a s  c l o s e d  GMU 1 7 ( A )  t o  a l l  s p o r t  h u n t i n g  o f  m o o s e ,  b u t  t h e  

B o a r d  h a s  f a i l e d  t o  r e c o g n i z e  a n d  p e r m i t  t h e  c u s t o m a r y  a n d  

t r a d i t i o n a l  s u b s i s t e n c e  m o o s e  h a r v e s t  o f  E v o n  T o g i a k  a n d  t h e

T o g i a k . E v o n  T o g i a k  i s  a  7 0 - y e a r - o l d  Y u p ' i k  E s k i m o  who

d u r i n g  t h e  p e r i o d ,  r o u g h l y ,  f r o m  m i d - A u g u s t  t h r o u g h  M a r c h .  Th e

w i d e  v a r i e t y  o f  w i l d  n a t u r a l  r e s o u r c e s  a r e  h a r v e s t e d  t h r o u g h o u t  

t h e  y e a r .  M o o s e ,  a l t h o u g h  n o t  a n  a b u n d a n t  r e s o u r c e ,  i s  o n e  o f  t h e

- 2 -
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p e o p l e  o f  T o g i a k .  As a  c o n s e q u e n c e  o f  t h e  B o a r d ' s  f a i l u r e ,  M r .  

T o g i a k  h a s  b e e n  c r i m i n a l l y  c h a r g e d  w i t h  t a k i n g  tw o  m o o s e  o u t  o f  

s e a s o n  o n  2 5  M a r c h ,  a n d  t h e  m e a t  w h i c h  h i s  f a m i l y  n e e d e d  f o r  f o o d  

h a s  b e e n  c o n f i s c a t e d  b y  t h e  s t a t e .  T h e  B o a r d  s h o u l d  a d o p t  

s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  p e r m i t t i n g  t h e  c u s t o m a r y  a nd  

t r a d i t i o n a l  s u b s i s t e n c e  u s e  o f  m o o s e  b y  t h e  p e o p l e  o f  T o g i a k .

4 .  L i m e  V i l l a g e .  As t h e  B o a r d  k n o w s ,  L ime  V i l l a g e  i s  a 

D e n a ' i n a  A t h a b a s c a n  s u b s  i s t e n c e - e c o n o m y  v i l l a g e  o n  t h e  S t o n e y  

R i v e r  i n  t h e  m i d - K u s k o k w i m  r e g i o n  o f  s o u t h c e n t r a l  A l a s k a .  As t h e  

B o a r d  h a s  f o u n d ,  t h e  p e o p l e  o f  L i m e  V i l l a g e  c u s t o m a r i l y  a n d  

t r a d i t i o n a l l y  h a r v e s t  m o o s e  a n d  c a r i b o u  t h r o u g h o u t  t h e  y e a r .  S e e  

F i n d i n g s  o n  L i m e  V i l l a g e  M a n a g em e n t  A r e a ,  A l a s k a  B o a r d  o f  Game 

# 8 5 - 3 6 - G B  ( 4  A p r i l  1 9 8 5 ) .  D e s p i t e  t h e s e  f i n d i n g s ,  t h e  B o a r d  

c o n t i n u e s  t o  i m p o s e  u p o n  L i m e  V i l l a g e  c l o s e d  h u n t i n g  s e a s o n s  

w h i c h ,  f o r  n o  g o o d  r e a s o n  o t h e r  t h a n  b a d  l e g a l  a d v i c e ,  a b r i d g e  t h e  

s u b s i s t e n c e  r i g h t s  o f  L im e  V i l l a g e r s ;  A l t h o u g h  we h a v e  r e q u e s t e d  
a n  e x p e d i t e d  t r i a l  i n  f e d e r a l  c o u r t  t o  p r o t e c t  t h e s e  r i g h t s ,  B o b b y  

v .  S t a t e ,  N o .  A 8 4 - 5 4 4  C i v i l  ( D .  A l a s k a ) ,  we a g a i n  u r g e  t h e  B o a r d  

t o  e l i m i n a t e  t h e  r e s t r i c t i v e  h u n t i n g  s e a s o n s  f o r  t h o s e  p e r s o n s  
d o m i c i l e d  i n  L im e  V i l l a g e .

On b e h a l f  o f  t h e  a b o v e  p e r s o n s  a n d  c o m m u n i t i e s ,  t h e  B o a r d  i s  

r e q u e s t e d  t o  a d o p t  a  g e n e r a l  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n ,  s u c h  

a s  t h e  o n e  w h i c h  i s  t h e  s u b j e c t  o f  o u r  s e p a r a t e  p e t i t i o n ,  a nd  t o

- 3 -



a d o p t  s p e c i f i c  r e g u l a t i o n s  p r o t e c t i n g  t h e  s u b s i s t e n c e  r i g h t s  o f  

t h e  p e r s o n s  a n d  c o m m u n i t i e s  d i s c u s s e d  a b o v e .

DATED:  6 J u n e  1 9 8 5  R e s p e c t f u l l y  s u b m i t t e d ,

ALASKA LEGAL S E R V I C E S  CORPORATION

BY
J u d i t h  K .  B u s h  
W i l l i a m  E .  C a l d w e l l

7 6 3  7 t h  A v e n u e  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
( 9 0 7 )  4 5 2 - 5 1 8 1

Ma r k  R e g a u  
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  
P . O .  B o x  3 0 9  
B a r r o w ,  A l a s k a  9 9 7 2 3  
( 9 0 7 )  8 5 2 - 2 3 1 1

S i d n e y  W a t s o n  
S u s a n  K e r y
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  
P . O .  B o x  1 8 1
D i l l i n g h a m ,  A l a s k a  9 9 5 7 6  
( 9 0 7 )  8 4 2 - 5 6 5 3

A t t o r n e y s  f o r  p e t i t i o n e r s
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P E T I T I O N  TO THE BOARD OF GAME FOR 
THE ADOPT ION  OF EMERGENCY 

S U B S I S T E N C E  HUNTING REGULAT IONS

A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  p e t i t i o n s  t h e  B o a r d  o f  Game 

t o  a d o p t  e m e r g e n c y  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  l i k e  t h o s e  

a t t a c h e d  h e r e t o ,  w i t h  s u c h  i m p r o v e m e n t s  a s  t h e  B o a r d  may  m a k e .  

T h i s  p e t i t i o n  i s  s u b m i t t e d  o n  b e h a l f  o f  a  n u m b e r  o f  c l i e n t s  f r o m  

a r o u n d  t h e  s t a t e ,  s o m e  o f  whom  a r e  s e p a r a t e l y  p e t i t i o n i n g  f o r  

s p e c i f i c  r e l i e f .

T h e  o c c a s i o n  f o r  e m e r g e n c y  r e g u l a t i o n  i s  a p p a r e n t .  " T h e  t i m e  

t h a t  h a s  e l a p s e d  f r o m  1 9 7 8  t o  t h e  p r e s e n t  h a s  p r o v i d e d  m o r e  t h a n  

a d e q u a t e  o p p o r t u n i t y  f o r  t h e  B o a r d  t o  c a r r y  o u t  i t s  s t a t u t o r y  

r e s p o n s i b i l i t y "  t o  p r o t e c t  a n d  p r o v i d e  f o r  s u b s i s t e n c e  u s e s  o f  t h e  

s t a t e ’ s  g a m e  r e s o u r c e s .  G t a t e  v .  E l u s k a ,  o p .  n o .  4 5 6  a t  1 1  

( A l a s k a  C o u r t  o f  A p p e a l s  1 2  A p r i l  1 9 8 5 ) .  Y e t  t h e  s t a t e  s t a n d s  i n  

v i r t u a l l y  c o m p l e t e  n o n c o m p l i a n c e  w i t h  b o t h  t h e  1 9 7 8  s t a t e  

s u b s i s t e n c e  l a w  a n d  t h e  1 9 8 0  f e d e r a l  s u b s i s t e n c e  l a w .  I n  

a d d i t i o n ,  t h e  s t a t e  h a s  t a k e n  t h e  l u d i c r o u s  p o s i t i o n  t h a t  u n d e r  

M a d i s o n  a l l  A l a s k a n s  a r e  s u b s i s t e n c e  u s e r s ,  a n d  t h a t  u n d e r  E l u s k a  

i t  i s  i m p o s s i b l e  t o  d i s t i n g u i s h  a  t r u e  s u b s i s t e n c e  u s e r  f r o m  a 

p o a c h e r .  T h i s  c o m b i n a t i o n  o f  e v e n t s  c r e a t e s  a  s e r i o u s  a n d  

i m m e d i a t e  t h r e a t  o f  i r r e p a r a b l e  h a r m  t o  t h e  l e g a l  r i g h t s  o f  
s u b s i s t e n c e  h u n t e r s  a n d  t o  t h e  h e a l t h  o f  t h e  game  r e s o u r c e s  u p o n  

w h i c h  t h e y  d e p e n d .

I t  i s  t h e r e f o r e  i n c u m b e n t  u p o n  t h e  B o a r d  t o  t a k e  e m e r g e n c y  

a c t i o n  t o  c ommenc e  c o m p l i a n c e  w i t h  t h e  s t a t e  a n d  f e d e r a l



s u b s i s t e n c e  l a w s .  We r e q u e s t  a  w r i t t e n  e x p l a n a t i o n  i n  t h e  e v e n t  

o f  d e n i a l  o f  t h i s  p e t i t i o n .

DATED:  5 J u n e  1 9 8 5 R e s p e c t f u l l y  s u b m i t t e d

ALASKA LEGAL S E R V I C E S  CORPORATION

J u d i t h  K .  B u s h  
W i l l i a m  E .  C a l d w e l l

7 6 3  7 t h  A v e n u e  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
( 9 0 7 )  4 5 2 - 5 1 8 1
M a r k  R e g a n
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  
P . O .  B o x  3 0 9  
B a r r o w ,  A l a s k a  9 9 7 2 3  
( 9 0 7 )  8 5 2 - 2 3 1 1



5 AAC 9 9 . 0 2 0 .  EMERGENCY S U B S I S TEN C E  HUNTING REGULAT IONS OF 

THE BOARD OF GAME.

( a )  P u r p o s e  a n d  P o l i c y .  T h e  p u r p o s e  o f  t h i s  e m e r g e n c y  

r e g u l a t i o n  i s  t o  i n i t i a t e  a p r o c e s s  o f  i d e n t i f y i n g  a n d  p r o t e c t i n g  

t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  A l a s k a ' s  game 

r e s o u r c e s  a s  r e q u i r e d  b y  t h e  1 9 7 8  s t a t e  s u b s i s t e n c e  l a w ,  AS 

1 6 . 0 5 . 2 5 5 ( b )  & 1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  a n d  t h e  1 9 8 0  f e d e r a l  s u b s i s t e n c e

l a w ,  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t ,  1 6  U . S . C .  §§ 1 3 1 1  e t  s e q .  T h e  B o a r d  r e c o g n i z e s  t h a t  t h e  

S u b s i s t e n c e  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  F i s h  & Game a n d  o t h e r  

s t a t e ,  f e d e r a l  a n d  p r i v a t e  p e r s o n s  a n d  e n t i t i e s  h a v e  c o n d u c t e d  

s u b s t a n t i a l  r e s e a r c h  i n t o  t h e  s u b s i s t e n c e  e c o n o m i e s  a n d  l i f e w a y s  

o f  A l a s k a  r e s i d e n t s .  T h e  B o a r d  f u r t h e r  r e c o g n i z e s  t h a t  i n  many  

i n s t a n c e s  t h e  c u r r e n t  r e g u l a t o r y  s y s t e m  i s  i n c o m p a t i b l e  w i t h  and 
u n n e c e s s a r i l y  r e s t r i c t i v e  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  t h e  

s t a t e ' s  g ame  r e s o u r c e s .  I t  i s  t h e  B o a r d ' s  p o l i c y  t o  i d e n t i f y  and 

a l l e v i a t e  s u c h  i n c o m p a t i b i l i t i e s  a n d  u n n e c e s s a r y  r e s t r i c t i o n s ,  and 

t o  a c c o r d  f i r s t - p r i o r i t y  p r e f e r e n c e  t o  t h e  b e n e f i c i a l  u s e s  o f  game 

r e s o u r c e s  f o r  s u b s i s t e n c e  p u r p o s e s .  I n  i m p l e m e n t i n g  t h i s  

e m e r g e n c y  r e g u l a t i o n ,  t h e  B o a r d  i s  d e l e g a t i n g  a u t h o r i t y  t o  t h e  
C o m m i s s i o n e r  o f  F i s h  S r  Game  a n d  h i s  d e s i g n e e s  t o  a c t  i n  i t s  

b e h a l f ,  a s  a u t h o r i z e d  b y  AS 1 6  . 0 5 . 2 7 0  .  . A l l  a c t i o n s  o f  t h o  

C o m m i s s i o n e r  u n d e r  t h i s  e m e r g e n c y  r e g u l a t i o n  w i l l  be  r e v i e w e d  by  

t h e  B o a r d  a t  a  p u b l i c  m e e t i n g  t o  b e  s c h e d u l e d  w i t h i n  1 2 0  d a y s  o f  

t h e  e f f e c t i v e  d a t e  o f  t h i s  r e g u l a t i o n ,  a n d  b y  t h e  B o a r d  a t  i t s  

r e g u l a r  m e e t i n g s  o n  a n  o n g o i n g  b a s i s  u n t i l  a B o a r d - a p p r o v e d  
c o m p r e h e n s i v e  r e g u l a t o r y  s y s t e m  f o r  s u b s i s t e n c e  h u n t i n g  i s  i n
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r e s o u r c e s .  T h i s  e m e r g e n c y  s i t u a t i o n  r e s u l t s  f r o m  c o u r t  d e c i s i o n s  

w h i c h ,  among  o t h e r  t h i n g s ,  h o l d  t h a t  t h e  B o a r d  h a s  v i o l a t e d  i t s  

d u t y  t o  a d o p t  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  a s  r e q u i r e d  b y  t h e  

1 9 7 8  s t a t e  s u b s i s t e n c e  l a w ,  a n d  w h i c h ,  a s  o f f i c i a l l y  c o n s t r u e d  b y  

t h e  s t a t e ,  s u b s t a n t i a l l y  i m p a i r  t h e  a b i l i t y  o f  m a n a g e m e n t  a n d  

e n f o r c e m e n t  o f f i c i a l s  t o  i d e n t i f y  a n d  p r o t e c t  l e g i t i m a t e  

s u b s i s t e n c e  u s e s  a n d  s u b s i s t e n c e  r e s o u r c e s .  U n l e s s  t h e  B o a r d  a c t s  

o n  a n  e m e r g e n c y  b a s i s  t o  p r o t e c t  t h e  g e n e r a l  w e l f a r e ,  t h e r e  i s  a 

s e r i o u s  a n d  s u b s t a n t i a l  t h r e a t - t h a t  game s p e c i e s  i n  many  p a r t s  o f  

t h e  s t a t e  w i l l  b e  o v e r - h a r v e s t e d  b y  p e r s o n s  who d o  n o t  p r o p e r l y  

q u a l i f y  a s  s u b s i s t e n c e  h u n t e r s ,  a n d  a s  a  c o n s e q u e n c e  t h e  s u s t a i n e d  

y i e l d  o f  t h e s e  s p e c i e s  i s  j e a p o r d i z e d  a n d  t h e  s t a t e ' s  l e g a l  d u t y  

t o  m a n a g e  game  r e s o u r c e s  s o  a s  t o  a c c o r d  a  p r e f e r e n c e  t o  

l e g i t i m a t e  s u b s i s t e n c e  u s e s  i s  i m p a i r e d .  B a s e d  u p o n  t h e  r e s e a r c h  

a n d  o t h e r  i n f o r m a t i o n  c u r r e n t l y  a v a i l a b l e ,  t h e  B o a r d  f i n d s  t h a t
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p l a c e .  A t  i t s  p u b l i c  m e e t i n g  t o  b e  h e l d  w i t h i n  1 2 0  d a y s ,  t h e  

B o a r d  w i l l  m o d i f y  o r  a l t e r  t h i s  r e g u l a t i o n  a s  a p p r o p r i a t e  a n d  £

a d o p t  i t  a s  a n  i n t e r i m  r e g u l a t i o n  t o  b e  e f f e c t i v e  a n d  c o n t i n u o u s l y  

r e v i e w e d  u n t i l  a c o m p r e h e n s i v e  B o a r d - a p p r o v e d  s y s t e m  i s  i n  p l a c e .

A l l  i n t e r e s t e d  p e r s o n s  a r e  i n v i t e d  t o  s u b m i t  t h e i r  v i e w s  t o  t h e  

B o a r d .  I t  i s  t h e  p o l i c y  o f  t h e  B o a r d  t o  i n v o l v e  l o c a l  c o m m u n i t i e s  

a n d  i n d i v i d u a l s ,  l o c a l  f i s h  a n d  gc.me a d v i s o r y  c o m m i t t e e s ,  a n d  

r e g i o n a l  f i s h  a n d  game c o u n c i l s  i n  t h e  d e c i s i o n - m a k i n g  a n d  

r e g u l a t o r y  p r o c e s s  t o  t h e  m ax im um  e x t e n t  p o s s i b l e .

( b )  F i n d i n g s  a nd  D e f i n i t i o n s .  T h e  B o a r d  f i n d s  t h a t  a  s t a t e  

o f  e m e r g e n c y  e x i s t s  w i t h  r e s p e c t  t o  t h e  m a n a g e m e n t  and  p r o t e c t i o n  

c f  s u b s i s t e n c e  game r e s o u r c e s  a n d  s u b s i s t e n c e  u s e s  o f  g ame  ^
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t h e r e  i s  c o n s i d e r a b l e  v a r i a t i o n  i n  t h e  n a t u r e  a n d  e x t e n t  o f  

c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  t h e  s t a t e ' s  game 

r e s o u r c e s .  B y  f a r  t h e  m o s t  common s u c h  u s e  i s  t h a t  e n g a g e d  i n  b y  

c o m m u n i t i e s  a n d  s u b - c o m m u n i t i e s  h a v i n g  a  s u b s i s t e n c e  e c o n o m i c  

s y s t e m ,  f r e q u e n t l y  k i n s h i p - b o u n d ,  w i t h  a n  e l a b o r a t e  d i v i s i o n  o f  

l a b o r  a n d  s p e c i a l  r o l e s  i n  w h i c h  a w i d e  r a n g e  o f  w i l d  r e n e w a b l e  

r e s o u r c e s  a r e  h a r v e s t e d  b o t h  f o r  p e r s o n a l  a n d  f a m i l y  u s e  a n d  f o r  

s h a r i n g ,  e x c h a n g e  a n d  b a r t e r .  S u c h  s u b s i s t e n c e  e c o n o m i c  s y s t e m s  

u s u a l l y  e x i s t  a s  r u r a l  v i l l a g e s  o r  t o w n s

( " s u b s i s t e n c e  v i l l a g e s " ) ,  b u t  t h e y  may  a l s o  e x i s t  w i t h i n  l a r g e r  

t o w n s  a n d  c i t i e s  a s  s u b s i s t e n c e  v i l l a g e s - w i t h i n - t o w n s  

( " s u b s i s t e n c e  s u b c o m m u n i t i e s " ) .  I n  a d d i t i o n ,  game r e s o u r c e s  a r e  

h a r v e s t e d  f o r  s u b s i s t e n c e  u s e s  b y  a n u m b e r  o f  p e r s o n s  who l i v e  o n  

t h e i r  own i n  r u r a l  a r e a s ,  who  l i v e  i n  u r b a n  a r e a s  b u t  w h o s e  t i e s  

a r e  t o  s u b s i s t e n c e  v i l l a g e s  o r  s u b c o m m u n i t i e s ,  o r  who  l i v e  i n  

u r b a n  a r e a s  b u t  who h a v e  b e e n  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e r s  o f  

g ame r e s o u r c e s  f o r  l o n g  p e r i o d s ,  a n d  p e r h a p s  o t h e r s  who n e e d  t o  be  

i d e n t i f i e d  ( " s u b s i s t e n c e  i n d i v i d u a l s " ) .  A l l  o t h e r  u s e s  o f  t h e  

s t a t e ' s  g ame  r e s o u r c e s  a r e  " n o n s u b s i s t e n c e  u s e s . "

( c )  C r i t e r i a . T h e  C o m m i s s i o n e r  s h a l l  i d e n t i f y  s u b s i s t e n c e  

u s e s  o f  g a m e  r e s o u r c e s ,  r e c o g n i z i n g  t h a t  s u b s i s t e n c e  u s e s  a r e  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  A l a s k a  r e s i d e n t s  f o r  f o o d ,  

s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  t r a n s p o r t a t i o n ,  m a k i n g  o f  

h a n d i c r a f t s ,  c u s t o m a r y  t r a d e ,  b a r t e r  a n d  s h a r i n g .  C u s t o m a r y  a nd  

t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  game  r e s o u r c e s  b y  A l a s k a  r e s i d e n t s  

w i l l  b e  i d e n t i f i e d  b y  t h e  C o m m i s s i o n e r  t h r o u g h  a p p l i c a t i o n  o f  t h e  

f o l l o w i n g  c r i t e r i a ,  w i t h  t h e  u n d e r s t a n d i n g  t h a t  a  u s e  p a t t e r n  d o e s



n o t  h a v e  t o  s t r i c t l y  m e e t  a l l  c r i t e r i a  i n  o r d e r  t o  r e c e i v e  

p r o t e c t i o n  u n d e r  t h i s  e m e r g e n c y  r e g u l a t i o n  a n d  t h a t  t h e  d i f f e r e n t  

c r i t e r i a  w i l l  c a r r y  d i f f e r e n t  w e i g h t  d e p e n d i n g  o n  t h e

c i r c u m s t a n c e s  ( e . g . ,  w h e t h e r  b e i n g  a p p l i e d  t o  i d e n t i f y  s u b s i s t e n c e  

v i l l a g e s ,  s u b c o m m u n i t i e s  o r  i n d i v i d u a l s ) :

( 1 )  a  l o n g - t e r m ,  c o n s i s t e n t  p a t t e r n  o f  u s e ,  e x c l u d i n g  

i n t e r r u p t i o n  b y  c i r c u m s t a n c e s  b e y o n d  t h e  u s e r ' s  c o n t r o l  s u c h  

a s  r e g u l a t o r y  p r o h i b i t i o n s ;

( 2 )  a u s e  p a t t e r n  r e c u r r i n g  i n  s e a s o n a l  c y c l e s ;

( 3 )  a  u s e  p a t t e r n  c o n s i s t i n g  o f  m e t h o d s  a n d  m e a n s  o f  

h a r v e s t  w h i c h  a r e  c h a r a c t e r i z e d  b y  e f f i c i e n c y  a n d  e c o n o m y  o f  

e f f o r t  a n d  c o s t ,  a n d  c o n d i t i o n e d  b y  l o c a l  c i r c u m s t a n c e s ;

( 4 )  t h e  c o n s i s t e n t  h a r v e s t  a n d  u s e  o f  g a m e  w h i c h  i s  

n e a r  o r  r e a s o n a b l y  a c c e s s i b l e  f r o m  t h e  u s e r ' s  r e s i d e n c e ;

( 5 )  t h e  m e a n s  o f  h a n d l i n g ,  p r e p a r i n g ,  p r e s e r v i n g  a n d  

s t o r i n g  game  w h i c h  h a s  b e e n  t r a d i t i o n a l l y  u s e d  b y  p a s t  

g e n e r a t i o n s ,  b u t  n o t  e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  

w h e r e  a p p r o p r i a t e ;

( 6 )  a u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  h a n d i n g  down  o f  

k n o w l e d g e  o f  h u n t i n g  s k i l l s ,  v a l u e s  a n d  l o r e  f r o m  g e n e r a t i o n  
t o  g e n e r a t i o n ;

( 7 )  a  u s e  p a t t e r n  i n  w h i c h  t h e  h u n t i n g  e f f o r t  o r  t h e  

p r o d u c t s  o f  t h a t  e f f o r t  a r e  d i s t r i b u t e d  o r  s h a r e d  a m o n g  

o t h e r s ,  i n c l u d i n g  

c u s t o m a r y  t r a d e ,  b a r t e r ,  s h a r i n g  a n d  g i f t - g i v i n g ;  c u s t o m a r y  

t r a d e  may  i n c l u d e  l i m i t e d  e x c h a n g e s  f o r  c a s h ,  b u t  d o e s  n o t  

i n c l u d e  s i g n i f i c a n t  c o m m e r c i a l  e n t e r p r i s e s ;  a c o m m u n i t y  f o r
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p u r p o s e s  o f  s u b s i s t e n c e  u s e s  m ay  i n c l u d e  s p e c i f i c  v i l l a g e s  o r  

t o w n s ,  w i t h  a h i s t o r i c a l  p r e p o n d e r a n c e  o f  s u b s i s t e n c e  u s e r s ,  

a n d  i n  a d d i t i o n  e n c o m p a s s e s  i n d i v i d u a l s ,  f a m i l i e s ,  o r  g r o u p s  

w h o  i n  f a c t  m e e t  t h e  c r i t e r i a  d e s c r i b e d  i n  t h i s  s u b s e c t i o n ;

( 8 )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  f o r  

s u b s i s t e n c e  p u r p o s e s  u p o n  a w i d e  d i v e r s i t y  o f  t h e  w i l d  

r e n e w a b l e  r e s o u r c e s  o f  a n  a r e a ,  a n d  w h i c h  p r o v i d e s

s u b s t a n t i a l  e c o n o m i c ,  c u l t u r a l ,  s o c i a l  a n d  n u t r i t i o n a l  

e l e m e n t s  o f  t h e  s u b s i s t e n c e  u s e r ' s  l i f e ;  a n d

( 9 )  a  u s e  p a t t e r n  w h i c h  a r i s e s  o u t  o f  k i n s h i p  o r  

s i m i l a r  t i e s  t o  a s u b s i s t e n c e  v i l l a g e  o r  s u b c o m m u n i t y ,  o r  

w h i c h  a r i s e s  o u t  o f  s u c h  t i e s  t o  a  f a m i l y  o r  h o u s e h o l d  

e n g a g e d  i n  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  game  

r e s o u r c e s .

T h e  C o m m i s s i o n e r  s h a l l  a p p l y  t h e s e  c r i t e r i a  i n  a  f l e x i b l e  a n d  

r e a l i s t i c  m a n n e r  s o  t h a t  a l l  v i l l a g e s ,  s u b c o m m u n i t i e s  a nd  

i n d i v i d u a l s  who  h a v e  h i s t o r i c a l l y  u s e d  g ame r e s o u r c e s  f o r  

s u b s i s t e n c e  p u r p o s e s  w i l l  b e  r e c o g n i z e d  a n d  p r o t e c t e d  a s  

s u b s i s t e n c e  u s e r s  who h a v e  a  p r e f e r e n c e  o v e r  n o n s u b s i s t e n c e  u s e s .  

U s e s  w h i c h  d o  n o t  m e e t  t h e s e  c r i t e r i a  w i l l  b e  c l a s s i f i e d  a s  
n o n s u b s i s t e n c e  u s e s .

( d )  C l a s s i f i c a t i o n  a n d  M e c h a n i s m  f o r  I m p l e m e n t a t i o n  o f  

S u b s i s t e n c e  P r e f e r e n c e .  A p p l y i n g  t h e  c r i t e r i a  s e t  f o r t h  i n  

s u b s e c t i o n  ( c )  o f  t h i s  e m e r g e n c y  r e g u l a t i o n ,  t h e  C o m m i s s i o n e r  
s h a l l  m a k e  t h e  f o l l o w i n g  d e t e r m i n a t i o n s  a n d  t a k e  t h e  f o l l o w i n g  

a c t i o n s :
(1) Subsistence Villages. The Commissioner shall



i d e n t i f y  a l l  s u b s i s t e n c e  v i l l a g e s  i n  t h e  s t a t e  a n d ,  w o r k i n g  

c l o s e l y  w i t h  t h e s e  c o m m u n i t i e s , s h a l l  d e t e r m i n e  a p p r o x i m a t e  

v i l l a g e  h a r v e s t - l e v e l  g u i d e l i n e s  f o r  a l l  g ame  s p e c i e s  

c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  h a r v e s t e d  b y  e a c h  s u c h  v i l l a g e ,  

b u t  n o t  e x c l u d i n g  new g ame s p e c i e s  w h i c h  m a y  h a v e  r e c e n t l y  

m o v e d ,  o r  m ay  i n  t h e  f u t u r e  m o v e ,  i n t o  a  v i l l a g e ' s  

t r a d i t i o n a l - u s e  a r e a .  I n  d e s i g n a t i n g  s u b s i s t e n c e  v i l l a g e s ,  

t h e  C o m m i s s i o n e r  s h a l l  p a y  d u e  d e f e r e n c e  t o  t h e  N a t i o n a l  P a r k  

S e r v i c e ' s  d e s i g n a t i o n  o f  " r e s i d e n t  z o n e  c o m m u n i t i e s "  p u r s u a n t  

t o  3 6  C . F . R .  § 1 3 . 4 3 .  W h e r e  n e c e s s a r y  t o  p r o t e c t  o n e  o r  m o r e  
o f  a  v i l l a g e ' s  game  r e s o u r c e s  f r o m  n o n - s u b s i s t e n c e  u s e s  o r  

o t h e r  e x t e r n a l  p r e s s u r e s ,  t h e  C o m m i s s i o n e r  s h a l l  a t t e m p t  t o  

i d e n t i f y  a n d  r e a s o n a b l y  d e f i n e  t h e  v i l l a g e ' s  t r a d i t i o n a l  
s u b s i s t e n c e  h u n t i n g  a r e a ,  a n d  i m p o s e  s u c h  o t h e r  r e s t r i c t i o n s  

a s  may  b e  a p p r o p r i a t e  p u r s u a n t  t o  t h i s  s u b s e c t i o n  a nd  

s u b s e c t i o n  ( f )  b e l o w .  I n  a p p r o x i m a t i n g  v i l l a g e  h a r v e s t - l e v e l  
g u i d e l i n e s ,  t h e  C o m m i s s i o n e r  s h a l l  t a k e  c a r e  t o  i n s u r e  t h a t  

t h e  g u i d e l i n e s  a r e  f l e x i b l e  e n o u g h  t o  e n c o m p a s s  f l u c t u a t i o n s  

i n  r e s o u r c e  a v a i l a b i l i t y ,  h a r v e s t  p a t t e r n s ,  a n d  t h e  l i k e .  

T h e  p u r p o s e  o f  s u c h  g u i d e l i n e s  i s  n o t  t o  r e s t r i c t  v i l l a g e s '  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s ,  b u t  r a t h e r  t o  o b t a i n  

i n f o r m a t i o n  u p o n  w h i c h  t o  b a s e  s u s t a i n e d - y i e l d  a n a l y s e s  a n d  
d e t e r m i n a t i o n s  a s  t o  w h e t h e r  a n y  n o n s u b s i s t e n c e  u s e s  a r e  t o  

b e  a l l o w e d .  W h e n e v e r  t h e  C o m m i s s i o n e r  d e t e r m i n e s  i t  

n e c e s s a r y  f o r  p r o t e c t i v e  p u r p o s e s  t o  d e f i n e  a n d  d e s i g n a t e  a 
v i l l a g e ' s  t r a d i t i o n a l  s u b s i s t e n c e  h u n t i n g  a r e a ,  h e  s h a l l  

l i k e w i s e  b e  l i b e r a l  a n d  f l e x i b l e ,  r e c o g n i z i n g  t h a t  tw o  o r



m o r e  s u b s i s t e n c e  v i l l a g e s  may  h a v e  o v e r l a p p i n g  t r a d i t i o n a l  

u s e  a r e a s .  I t  i s  t h e  i n t e n t  o f  t h e  B o a r d  t h a t  t h e  

C o m m i s s i o n e r  s h a l l  p r o v i d e  f u l l y  f o r  t h e  c u s t o m a r y  and  

t r a d i t i o n a l  s u b s i s t e n c e  h a r v e s t  o p p o r t u n i t i e s  o f  e a c h  

s u b s i s t e n c e  v i l l a g e ,  s u b j e c t  o n l y  t o  t h e  r e q u i r e m e n t s  o f  

s u b s e c t i o n  ( f )  b e l o w .  I n  p a r t i c u l a r ,  t h e  C o m m i s s i o n e r  s h a l l  

r e c o g n i z e  t h a t  m a n y  c u r r e n t  r e g u l a t i o n s  d e r i v e  f r o m  a 

m a n a g e m e n t  r e g i m e  i n  w h i c h  t h e  p r i m a r y  o b j e c t i v e  w a s  t h e  

r e g u l a t i o n  o f  n o n - s u b s i s t e n c e  u s e s ,  s u c h  a s  s p o r t  a n d  

c o m m e r c i a l  ( g u i d e d / t r o p h y )  h u n t i n g ,  i m p o s i n g  s u c h  f e a t u r e s  a s  

e s s e n t i a l l y  a r b i t r a r y  c a l e n d a r - b a s e d  s e a s o n s  a n d  i n d i v i d u a l  
b a g  l i m i t s  —  f e a t u r e s  w h i c h  f r e q u e n t l y  w i l l  b e  i n a p p r o p r i a t e  

f o r  s u b s i s t e n c e  v i l l a g e s .  Th e  c o m m i s s i o n e r  s h o u l d  r e p l a c e

t h e s e  r e g u l a t i o n s  w i t h  a p p r o p r i a t e ,  r e a l i s t i c  a nd  f l e x i b l e  
r e g u l a t i o n s ,  b u t  h e  a l s o  s h o u l d  r e t a i n ,  o n  a n  i n t e r i m  b a s i s ,  

t h o s e  r e g u l a t i o n s  ( e . g . ,  c e r t a i n  c o n t r o l l e d  u s e  a r e a s ,  

s u b s i s t e n c e  p e r m i t  h u n t s )  w h i c h  h e  f i n d s  t o  b e  c o n s i s t e n t  a nd  

i n  c o n f o r m i t y  w i t h  t h i s  r e g u l a t i o n .  U n l e s s  n e c e s s a s r y  t o  

r e s t r i c t  s u b s i s t e n c e  h u n t i n g  p u r s u a n t  t o  s u b s e c t i o n  ( f )  

b e l o w ,  t h e  C o m m i s s i o n e r  s h a l l  n o t  i m p o s e  a  s u b s i s t e n c e  p e r m i t  
s y s t e m  u p o n  s u b s i s t e n c e "  v i l l a g e s .  F o r  t h e  p u r p o s e s  o f  t h i s  

e m e r g e n c y  r e g u l a t i o n ,  i t  i s  t h e  B o a r d ' s  d e t e r m i n a t i o n  t h a t  

a l l  p e r s o n s  d o m i c i l e d  i n  a  d e s i g n a t e d  s u b s i s t e n c e  v i l l a g e ,  

l i k e  a l l  p e r s o n s  d o m i c i l e d  i n  a  " r e s i d e n t  z o n e  v i l l a g e "  

d e s i g n a t e d  b y  t h e  N a t i o n a l  P a r k  S e r v i c e  w i t h  r e s p e c t  t o  

s u b s i s t e n c e  h u n t i n g  i n  n a t i o n a l  p a r k s  a n d  m o n u m e n t s ,  w i l l  be  
a u t h o r i z e d  t o  e n g a g e  i n  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e



h u n t i n g  —  u n l e s s  i t  i s  n e c e s s a r y  t o  r e s t r i c t  s u b s i s t e n c e  

h u n t i n g  p u r s u a n t  t o  s u b s e c t i o n  ( f ) .  T h e  C o m m i s s i o n e r  s h a l l  

w o r k  c o o p e r a t i v e l y  w i t h  a l l  s u b s i s t e n c e  v i l l a g e s  i n  a n  e f f o r t  

t o  d e v e l o p  m u t u a l l y  a g r e e a b l e  r e g u l a t i o n s ,  w i t h  m u t u a l l y  

s h a r e d  i m p l e m e n t a t i o n  o b l i g a t i o n s ,  i n  w h i c h  t h e  p e o p l e  o f  t h e  

a f f e c t e d  v i l l a g e s  e n j o y  t h e  max imum p o s s i b l e  d e g r e e  o f  

p a r t i c i p a t i o n  i n  t h e  f o r m u l a t i o n  a n d  i m p l e m e n t a t i o n  o f  

a p p r o p r i a t e  r e g u l a t i o n s ,  i n c l u d i n g  p a r t i c u l a r l y  t h o s e  

p e r t a i n i n g  t o  v i l l a g e  h a r v e s t - l e v e l  g u i d e l i n e s ,  h a r v e s t  

r e p o r t s  a n d  r e p o r t i n g  s y s t e m s ,  p r o t e c t i v e  t r a d i t i o n a l  u s e  

a r e a s ,  s e a s o n a l  c y c l e s ,  a n d  a n y  r e g u l a t i o n s  r e q u i r e d  b y  

s u b s e c t i o n  ( f ) .

( 2 )  S u b s i s t e n c e  S u b c o m m u n i t i e s . T h e  C o m m i s s i o n e r  s h a l l  

i d e n t i f y  a n d  p r o v i d e  p r o t e c t i o n  f o r  s u b s i s t e n c e  u s e s  o f  game  

r e s o u r c e s  b y  s u b s i s t e n c e  s u b c o m m u n i t i e s  i n  t h e  same m a n n e r ,  

t o  t h e  e x t e n t  p o s s i b l e ,  a s  r e q u i r e d  b y  s u b s e c t i o n  ( d ) ( 1 )  

a b o v e  f o r  t h e  d e s i g n a t i o n  a n d  p r o t e c t i o n  o f  s u b s i s t e n c e  u s e s  

b y  s u b s i s t e n c e  v i l l a g e s .  I n  i d e n t i f y i n g  a n d  a u t h o r i z i n g  
s u b s i s t e n c e  u s e s  f o r  t h e s e  s u b s i s t e n c e  s u b c o m m u n i t i e s ,  t h e  

C o m m i s s i o n e r  s h o u l d  s t r i v e  t o  a v o i d  a  s u b s i s t e n c e  p e r m i t  

s y s t e m ,  b u t  h e  i s  s p e c i f i c a l l y  a u t h o r i z e d  t o  e m p l o y  s u c h  a 

s y s t e m  i f  h e  f i n d s  t h a t  t h e r e  a r e  n o  p r a c t i c a l  a l t e r n a t i v e s .  

O t h e r w i s e ,  t h e  C o m m i s s i o n e r  s h a l l  r e g u l a t e  s u b s i s t e n c e  

s u b c o m m u n i t i e s  i n  t h e  s a m e  m a n n e r  r e q u i r e d  b y  s u b s e c t i o n  

( d ) ( 1 )  f o r  s u b s i s t e n c e  v i l l a g e s .

( 3 )  S u b s i s t e n c e  I n d i v i d u a l s .  T h e  C o m m i s s i o n e r  s h a l l  

i d e n t i f y  s u b s i s t e n c e  i n d i v i d u a l s  u t i l i z i n g  t h e  c r i t e r i a  s e t



f o r t h  i n  s u b s e c t i o n  ( c )  a b o v e ,  a n d  s h a l l  a u t h o r i z e  t h e i r  

c u s t o m a r y  a n d  t r a d i t i o n a l  h a r v e s t  o p p o r t u n i t i e s  t h r o u g h  t h e  

i s s u a n c e  o f  a  s i n g l e  s u b s i s t e n c e  h u n t i n g  p e r m i t .  i t  i s  t h e  

i n t e n t  o f  t h e  B o a r d  t h a t  a n y  a p p l i c a t i o n / p e r m i t  s y s t e m  

a d o p t e d  u n d e r  t h i s  o r  a n y  o t h e r  p a r t  o f  t h i s  e m e r g e n c y  

r e g u l a t i o n  s h a l l  b e  a s  s i m p l e  a n d  b u r d e n - f r e e  a s  p o s s i b l e ,  

s h a l l  b e  c o s t - f r e e  t o  t h e  p e r m i t t e e ,  a nd  s h a l l  m a k e  a m p l e  

p r o v i s i o n  f o r  t h e  r e c e i p t  o f  o r a l  a p p l i c a t i o n s  f r o m  t h o s e  who 

a r e  n o t  a b l e  o r  d o  n o t  w i s h  t o  m a k e  a p p l i c a t i o n  i n  w r i t t e n  

f o r m .  To  t h e  e x t e n t  a p p l i c a b l e ,  t h e  p r o v i s i o n s  o f  s u b s e c t i o n

( d ) ( 1 )  a b o v e  a p p l y  a s  w e l l  t o  t h i s  s u b s e c t i o n .

( 4 )  I n t e r i m  C o m p l i a n c e .  T h e  B o a r d  r e c o g n i z e s  t h a t  t h e  

i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  s u b c o m m u n i t i e s ,  a n d  o f  

s u b s i s t e n c e  i n d i v i d u a l s  i n  p a r t i c u l a r ,  i s  a d i f f i c u l t  t a s k  
t h a t  w i l l  r e q u i r e  t i m e  a n d  p e r h a p s  t r i a l - a n d - e r r o r  

e x p e r i m e n t a t i o n .  A t  t h e  s ame  t i m e ,  t h e  B o a r d  f i n d s  t h a t  t h i s  

r e g u l a t i o n  i s  s u f f i c i e n t  t o  p u t  a l l  s t a t e  r e s i d e n t s  who  

d e s i r e  t o  h u n t  game r e s o u r c e s  o n  n o t i c e  a s  t o  t h e i r  

s u b s i s t e n c e  o r  n o n s u b s i s t e n c e  s t a t u s .  Any  s u c h  p e r s o n  who 

d o e s  n o t  h a v e  a  g o o d - f a i t h  b a s i s  f o r  b e l i e v i n g  t h a t  h e  o r  s h e  
i s  a  s u b s i s t e n c e  u s e r  w i t h i n  t h e  s c o p e  o f  t h i s  r e g u l a t i o n  

s h a l l  b e  g o v e r n e d  b y  t h e  r e g u l a t i o n s  f o r  n o n s u b s i s t e n c e  u s e ,  

i . e . ,  t h o s e  r e g u l a t i o n s  c u r r e n t l y  i n  e f f e c t ,  a s  t h e y  may  be  

m o d i f i e d  b y  t h e  C o m m i s s i o n e r  p u r s u a n t  t o  t h i s  r e g u l a t i o n .  A t  

i t s  m e e t i n g  t o  b e  s c h e d u l e d  w i t h i n  1 2 0  d a y s ,  a n d  a t  e a c h  

r e g u l a r  m e e t i n g  o f  t h e  B o a r d  t h e r e a f t e r  u n t i l  a 
B o a r d - a p p r o v e d  c o m p r e h e n s i v e  s u b s i s t e n c e  h u n t i n g  r e g u l a t o r y
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s y s t e m  i s  i n  p l a c e ,  t h e  B o a r d  w i l l  s p e c i f i c a l l y  r e v i e w  e a c h  

v i l l a g e ,  s u b c o m m u n i t y  a n d  i n d i v i d u a l  w h i c h  t h e  C o m m i s s i o n e r  | j  

h a s  d e n i e d  s u b s i s t e n c e  r e c o g n i t i o n .  I n  a d d i t i o n ,  a n y  s u c h  

v i l l a g e ,  s u b c o m m u n i t y  o r  i n d i v i d u a l  m ay  p e t i t i o n  t h e  B o a r d  

f o r  r e l i e f  u n d e r  s u b s e c t i o n  ( i )  b e l o w .

( e )  N a t i o n a l  P a r k  a n d  P a r k  M o n u m e n t s . U n d e r  § 8 0 8  o f  AN I LCA ,

1 6  U . S . C .  § 3 1 1 8 ,  s u b s i s t e n c e  h u n t i n g  i n  n a t i o n a l  p a r k s  a nd  p a r k  j | j

m o n u m e n t s  i s  t o  b e  g o v e r n e d  b y  a s u b s i s t e n c e  h u n t i n g  p r o g r a m  

d e v e l o p e d  b y  e a c h  p a r k  o r  m o n u m e n t ' s  s u b s i s t e n c e  r e s o u r c e  

c o m m i s s i o n .  T h o s e  p r o g r a m s  h a v e  n o t  y e t  b e e n  a d o p t e d ,  b u t  i t  i s  

t h e  B o a r d ' s  i n t e n t  t o  i n c o r p o r a t e  t h e  s u b s i s t e n c e  h u n t i n g  p r o g r a m s  

i n t o  t h e  s t a t e ' s  s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  t o  t h e  e x t e n t  t h o s e  J

p r o g r a m s  m a y  c o n t a i n  c o m p o n e n t s  t h a t  a r e  w i t h i n  t h e  s t a t e ' s  

m a n a g e m e n t  j u r i s d i c t i o n .  I n  i m p l e m e n t i n g  t h i s  i n t e r i m  r e g u l a t i o n  

t h e  C o m m i s s i o n e r  s h a l l  c o n s u l t  w i t h  t h e  s u b s i s t e n c e  r e s o u r c e  

c o m m i s s i o n s  w h e r e v e r  a p p r o p r i a t e .  O n l y  t h o s e  p e r s o n s  d o m i c i l e d  i n  

r e s i d e n t  z o n e  c o m m u n i t i e s  d e s i g n a t e d  b y  t h e  N a t i o n a l  P a r k  S e r v i c e ,  | |

o r  who h a v e  v a l i d  s u b s i s t e n c e  p e r m i t s  i s s u e d  b y  t h e  N a t i o n a l  P a r k  

S e r v i c e ,  a r e  a u t h o r i z e d  t o  h u n t  i n  n a t i o n a l  p a r k s  a n d  p a r k  

m o n u m e n t s .

( f )  I m p l e m e n t a t i o n  o f  t h e  S u b s i s t e n c e  P r e f e r e n c e .  A f t e r  

i d e n t i f y i n g  s u b s i s t e n c e  u s e s  a n d  d e t e r m i n i n g  t h e  a p p r o x i m a t e  | j  

a m o u n t s  o f  g ame  n e c e s s a r y  t o  p r o v i d e  f u l l  o p p o r t u n i t y  f o r  A l a s k a  

r e s i d e n t s  t o  e n g a g e  i n  t h e s e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s ,  

p u r s u a n t  t o  s u b s e c t i o n s  ( a )  t h r o u g h  ( e )  a b o v e ,  t h e  C o m m i s s i o n e r  

s h a l l  p r o c e e d  a s  f o l l o w s :

( 1 )  He w i l l  a d o p t  r e g u l a t i o n s  t h a t  p e r m i t  t h e  j|j
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s u b s i s t e n c e  t a k i n g  o f  g ame  r e s o u r c e s  i n  a m o u n t s  s u f f i c i e n t  t o  

p r o v i d e  f o r  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  he  h a s

i d e n t i f i e d ,  c o n s i s t e n t l y  w i t h  s o u n d  c o n v e r s a t i o n  a n d

m a n a g e m e n t  p r a c t i c e s .  I n  n o  i n s t a n c e  may  t h e  C o m m i s s i o n e r  

p e r m i t  s u b s i s t e n c e  t a k i n g  w h i c h  w o u l d  j e o p a r d i z e  o r  i n t e r f e r e  

w i t h  t h e  m a i n t e n a n c e  o f  a  s p e c i f i c  g a m e  p o p u l a t i o n  o n  a 

s u s t a i n e d  y i e l d  b a s i s .

( 2 )  W h e n e v e r  t h e  C o m m i s s i o n e r  d e t e r m i n e s  t h a t  game 

r e s o u r c e s  a r e  s u f f i c i e n t ,  u n d e r  t h e  s u s t a i n e d - y i e l d  

p r i n c i p l e ,  t o  f u l l y  p r o v i d e  f o r  s u b s i s t e n c e  u s e s  a n d  a l s o  t o  

p r o v i d e  f o r  n o n s u b s i s t e n c e  u s e s ,  a n d  w h e r e  c u r r e n t  
r e g u l a t i o n s  a u t h o r i z e  n o n s u b s i s t e n c e  u s e s ,  t h e  C o m m i s s i o n e r  

s h a l l  c o n t i n u e  t h e  c u r r e n t  r e g u l a t i o n s  i n  e f f e c t ,  w i t h  a n y  

m o d i f i c a t i o n s  r e q u i r e d  b y  t h e  c i r c u m s t a n c e s ,  a n d  d e s i g n a t e  

t h e m  a s  g o v e r n i n g  n o n s u b s i s t e n c e  u s e s .  T h e  C o m m i s s i o n e r  

s h a l l  t a k e  d u e  c a r e  t o  p r o v i d e  a n  o p p o r t u n i t y  f o r

n o n - s u b s i s t e n c e  u s e s  o n l y  t o  t h e  e x t e n t  t ‘ ' t  s u c h
n o n - s u b s i s t e n c e  u s e s  d o  n o t  j e o p a r d i z e  o r  i n t e r f e r e  w * - h  t h e  

c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f  g ame  r e s o u r c e s  o n  a  s u s t a i n e d  

y i e l d  b a s i s ,  o r  w i t h  t h e  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f  

t h e s e  r e s o u r c e s  f o r  c u s t o m a r y  a n d  t r a d i t i o n a l -  s u b s i s t e n c e  

u s e s .

( 3 )  W h e n  c i r c u m s t a n c e s  s u c h  a s  i n c r e a s e d  n u m b e r s  o f  
u s e r s ,  w e a t h e r ,  p r e d a t i o n  o r  l o s s  o f  h a b i t a t  may  j e o p a r d i z e  

t h e  s u s t a i n e d  y i e l d  o f  a  g ame  p o p u l a t i o n  o r  f a i l  t o  p r o v i d e  

f u l l y  f o r  s u b s i s t e n c e  u s e s ,  t h e  C o m m i s s i o n e r  w i l l  e x e r c i s e  

h i s  a u t h o r i t y  b y  r e s t r i c t i n g  a l l  n o n s u b s i s t e n c e  h a r v e s t



b e f o r e  s u b s i s t e n c e  u s e s  a r e  r e s t r i c t e d .  I f  a l l  a v a i l a b l e  

r e s t r i c t i o n s  f o r  n o n s u b s i s t e n c e  u s e s  h a v e  b e e n  i m p l e m e n t e d  

a nd  f u r t h e r  r e s t r i c t i o n s  a r e  n e e d e d ,  t h e  C o m m i s s i o n e r  w i l l  

r e s t r i c t  t h e  t a k e  f o r  s u b s i s t e n c e  u s e s  i n  a s e r i e s  o f  

g r a d u a t e d  s t e p s ,  b y  g i v i n g  max imum p r o t e c t i o n  t o  s u b s i s t e n c e  

u s e r s  w h o :

( i )  l i v e  c l o s e s t  t o  t h e  r e s o u r c e ;

( i i )  h a v e  t h e  f e w e s t  a v a i l a b l e  a l t e r n a t i v e  

r e s o u r c e s ;  a n d

( i i i )  h a v e  t h e  g r e a t e s t  c u s t o m a r y  a nd  d i r e c t  

d e p e n d e n c e  u p o n  t h e  r e s o u r c e .

( 4 )  W h e n e v e r  t h e  C o m m i s s i o n e r  d e t e r m i n e s  u n d e r  ( f ) ( 3 )  

t h a t  i t  i s  n e c e s s a r y  t o  r e s t r i c t  s u b s i s t e n c e  u s e s  o f  game 

r e s o u r c e s  b y  s u b s i s t e n c e  v i l l a g e s  a nd  s u b s i s t e n c e  

s u b c o m m u n i t i e s  i n  w h i c h  a  p e r m i t  s y s t e m  o t h e r w i s e  w o u l d  be  
i n a p p r o p r i a t e ,  h e  i s  a u t h o r i z e d  t o  i m p l e m e n t  s u c h  a s y s t e m  i f  

h e  f i n d s  i t  n e c e s s a r y  t o  a c c o r d  p r i o r i t y  t o  t h e  p r e f e r r e d  

s u b s i s t e n c e  u s e r s  h e  i d e n t i f i e s  p u r s u a n t  t o  t h e  c r i t e r i a  o f

( f ) ( 3 ) .
( g )  C o m p l i a n c e  w i t h  F e d e r a l  L aw .  Th e  B o a r d  h a s  d e t e r m i n e d  

t h a t  t h i s  e m e r g e n c y  r e g u l a t i o n  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  b o t h  

t h e  f e d e r a l  a n d  t h e  s t a t e  s u b s i s t e n c e  l a w s ,  a n d  i n  p a r t i c u l a r  t h a t  

i t  w i l l  f u l l y  p r o t e c t  t h e  s u b s i s t e n c e  p r i o r i t y  o f  r u r a l  A l a s k a n s -  

a s  m a n d a t e d  b y  T i t l e  V I I I  o f  A N I L C A ,  w h i l e  a t  t h e  s a m e  t i m e  
p r o t e c t i n g  a l l  s u b s i s t e n c e  u s e r s  c o v e r e d  b y  s t a t e  l a w .  T h e  

C o m m i s s i o n e r  s h a l l  m o n i t o r  t h e  s i t u a t i o n  a nd  i m m e d i a t e l y  r e p o r t  t o  

t h e  B o a r d  a n y  i n s t a n c e  i n  w h i c h  h e  d e t e r m i n e s  t h a t  i m p l e m e n t a t i o n



o f  t h i s  i n t e r i m  r e g u l a t i o n  w i l l  i m p a i r  t h e  s u b s i s t e n c e  p r e f e r e n c e  
m a n d a t e d  b y  f e d e r a l  l a w .

( h )  B o a r d  R e v i e w .  A t  e a c h  r e g u l a r  m e e t i n g  o f  t h e  B o a r d  

u n t i l  a  c o m p r e h e n s i v e  s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  i s  i n  p l a c e ,  

a n d  a t  t h e  m e e t i n g  t o  b e  s c h e d u l e d  w i t h i n  1 2 0  d a y s ,  t h e  B o a r d  w i l l  

r e v i e w  t h i s  e m e r g e n c y  r e g u l a t i o n  a n d  a l l  o f  t h e  C o m m i s s i o n e r ' s  

a c t i o n s  h e r e u n d e r .  A t  e a c h  s u c h  m e e t i n g  t h e  B o a r d  w i l l ,  c o n s i d e r  

r e c o m m e n d a t i o n s  f r o m  t h e  p u b l i c ,  t h e  C o m m i s s i o n e r ,  a n d  a n y  

i n t e r e s t e d  s t a t e  o r  f e d e r a l  a g e n c i e s ,  a n d  w i l l  o t h e r w i s e  mak e  s u c h  

m o d i f i c a t i o n s  t o  t h i s  r e g u l a t i o n  a s  t h e  B o a r d  d e em s  n e c e s s a r y  a nd  
p r o p e r .

( i )  G r i e v a n c e  P r o c e d u r e .  T h e  C o m m i s s i o n e r  s h a l l  g i v e  

a p p r o p r i a t e  p u b l i c  n o t i c e  a n d  m e e t  a l l  o t h e r  r e q u i r e m e n t s  o f  l a w  
w i t h  r e s p e c t  t o  a l l  a c t i o n s  h e  t a k e s  p u r s u a n t  t o  t h i s  e m e r g e n c y  

r e g u l a t i o n ,  a n d  r e p o r t  a l l  s u c h  a c t i o n  t o  t h e  B o a r d .  Any  p e r s o n  
a g g r i e v e d  b y  t h i s  r e g u l a t i o n  o r  a n y  i m p l e m e n t i n g  a c t i o n  o f  t h e  

C o m m i s s i o n e r  may  p e t i t i o n  t h e  B o a r d  f o r  r e l i e f ,  a n d  t h e  B o a r d  w i l l  

t a k e  p r o m p t  a c t i o n  o n  a n y  s u c h  p e t i t i o n .

( j )  E f f e c t i v e  D a t e .  T h i s  e m e r g e n c y  r e g u l a t i o n  s h a l l  t a k e

e f f e c t  o n  _____________________________________ . As  o f  t h a t  t i m e ,  t h e

p r o v i s i o n s  o f  5 AAC 9 9 . 0 1 0  w i l l  b e  i n a p p l i c a b l e  t o  a l l  m a t t e r s  
w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  B o a r d  o f  G ame .
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SUPPLEMENT TO 
P E T I T I O N  TO THE BOARD OF GAME 

TO ADOPT EMERGENCY SUBS I S TENCE  
HUNTING REGULATIONS FOR CERTAIN 

SUB S I S TENCE  V I L LA GE S  AND I N D I V I D U A L S

Th e  p e t i t i o n  p r e v i o u s l y  s u b m i t t e d  o n  b e h a l f  o f  t h e  v i l l a g e s  

o f  A n a k t u v u k  P a s s ,  T o g i a k  a n d  L i m e  V i l l a g e ,  a n d  S i l a s  T e g o s e a k  

i n d i v i d u a l l y ,  i s  h e r e b y  s u p p l e m e n t e d  i n  l i g h t  o f  t h e  p o l i c i e s  t h e  

B o a r d  i s  now p u r s u i n g .

As  we u n d e r s t a n d  t h e  D e p a r t m e n t  o f  L a w - c o n s t r a i n e d  p o l i c i e s  

w h i c h  g o v e r n  t h e  a c t i o n s  c o n t e m p l a t e d  a n d  now b e i n g  t a k e n  b y  t h e  

B o a r d ,  ( 1 )  " a l l  A l a s k a n s "  a r e  d e e m e d  t o  b e  s u b s i s t e n c e  h u n t e r s  

e n t i t l e d  t o  t h e  g e n e r a l  s u b s i s t e n c e  p r e f e r e n c e ;  ( 2 )  t h e  B o a r d  i s  

p r e c l u d e d  f r o m  r e c o g n i z i n g  a n d  p r o t e c t i n g  t h e  c u s t o m a r y  and  

t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  v i l l a g e s  a n d  c o m m u n i t i e s  w i t h  
s u b s i s t e n c e - b a s e d  s o c i o e c o n o m i c  s y s t e m s  a s  c o m m u n i t i e s ,  b u t  r a t h e r  

c a n  o n l y  d e a l  w i t h  i n d i v i d u a l s ;  ( 3 )  t h e  B o a r d  c a n n o t  p r o t e c t  t h e  

r i g h t s  o f  p a r t i c u l a r  s u b s i s t e n c e  c o m m u n i t i e s  a n d  s u b c o m m u n i t i e s  by  

s u c h  m e a n s  a s  e l i m i n a t i n g  a r b i t r a r y  c l o s e d  s e a s o n s  a n d  i n d i v i d u a l  

b a g  l i m i t s  w i t h o u t  a l s o  e l i m i n a t i n g  s u c h  r e s t r i c t i o n s  f o r  a l l  

o t h e r  A l a s k a  r e s i d e n t s ,  i . e . ,  o p e n i n g  up  a  p a r t i c u l a r  c o m m u n i t y ' s  

h u n t i n g  g r o u n d s  t o  a l l  A l a s k a n s ;  a n d  ( 4 )  w h e n e v e r  t h e  n e e d  t o  

p r o t e c t  s u s t a i n e d  y i e l d  o r  s u b s i s t e n c e  u s e s  n e c e s s i t a t e s  

r e s t r i c t i o n s  o n  g e n e r a l  s u b s i s t e n c e  u s e r s ,  p r e f e r r e d  s u b s i s t e n c e  

u s e r s  w i l l  b e  i d e n t i f i e d  t h r o u g h  a 1 i m i t e d - e n t r y - t y p e  a p p l i c a t i o n  
a n d  p o i n t - a w a r d  s y s t e m  w h i c h  c a n  be  a p p l i e d  o n l y  t o  i n d i v i d u a l s ,  

n o t  t o  s u b s i s t e n c e - b a s e d  s o c i o e c o n o m i c  s y s t e m s  a s  c o m m u n i t i e s  o r  
s u b c o m m u n i t i e s .

Petitioners believe that these policies violate the federal

B



s u b s i s t e n c e  l a w  - -  t h e  s u p r e m e  l a w  o f  t h e  l a n d  - -  b u t .  t h e y  

r e c o g n i z e  t h a t  t h e r e  i s  a p p a r e n t l y  n o t h i n g  t h e  B o a r d  c a n  d o  t o  

c o m p l y  w i t h  f e d e r a l  l a w  s o  l o n g  a s  t h e  B o a r d  c o n s i d e r s  i t s e l f  

b o u n d  b y  t h e  v i e w s  o f  t h e  D e p a r t m e n t  o f  L aw .  N e v e r t h e l e s s ,  s h o u l d  

t h e  B o a r d  d e v i s e  s o m e  w a y  o f  p r o t e c t i n g  t h e  l e g a l  s u b s i s t e n c e  

r i g h t s  o f  p e t i t i o n e r s ,  p e t i t i o n e r s  w i s h  t o  e m p h a s i z e  t h a t  t h e y  

w o u l d  h a v e  s t r e n u o u s  o b j e c t i o n s  t o  t h e  B o a r d  o p e n i n g  up  t h e i r  

t r i b i l  h u n t i n g  g r o u n d s  t o  a n y  p e r s o n  who  h a s  n o t  p a r t i c i p a t e d  i n  

t h e i r  c u s t o m a r y  a nd  t r a d i t i o n a l  s u b s i s t e n c e  h a r v e s t  p a t t e r n ,  a n d  

t h a t  p e t i t i o n e r s  w o u l d  h a v e  s i m i l a r  o b j e c t i o n s  t o  t h e  i m p o s i t i o n  

o f  a n  i n d i v i d u a l - b a s e d  l i m i t e d - e n t r y - t y p e  s y s t e m  on  t h e i r  

c o m m u n i t i e s .

DATED :  1 3  J u n e  1 9 8 5  R e s p e c t f u l l y  s u b m i t t e d ,

ALASKA LEGAL SE RV IC E S  CORPORATION

W i l l i a m  E .  C a l d w e l l

7 6 3  7 t h  A v e n u e  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
( 9 0 7 )  4 5 2 - 5 1 8 1
M a r k  R e g a n
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  
P . O .  B o x  3 0 9
B a r r o w ,  A l a s k a  9 9 7 2 3  ,
( 9 0 7 )  8 5 2 - 2 3 1 1
S i d n e y  W a t s o n  
S u s a n  K e r y
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  
P . O .  B o x  1 8 1
D i l l i n g h a m ,  A l a s k a  9 9 5 7 6  
( 9 0 7 )  8 4 2 - 5 6 5 3
A t t o r n e y s  f o r  P e t i t i o n e r s





U n i t e d  S t a t e s  D e p a r t
O F F I C E  O F  T H E  S E C R E T A R Y  

W A S H I N G T O N ,  D . C .  2 0 2 4 0

ATTACHMENT 1

H o n o r a b l e  J ay S. H a m m o n d  
G o v e r n o r  o f  A la s k a 
J u n e a u ,  A la s k a 99811

Dear Jay :

The Depa r tm en t o f  t h e  I n t e r i o r  has c om p le t e d i t s  i n i t i a l  
e v a l u a t i o n  o f  t h e  S t a t e  o f  A l a s k a ’ s s u b s i s t e n c e  management and 
use p ro g ram . We a re p l e a s e d  t o  i n f o r m  you t h a t ,  w i t h  t h e  
e x c e p t i o n o f  t h e  c o n c e r n s n o t e d  b e lo w , t h e  S t a t e  prog ram 
appears t o  s a t i s f y  s e c t i o n  8 0 5 ( d ) o f  t h e  A la s k a N a t i o n a l 
I n t e r e s t  Lands C o n s e r v a t i o n  A c t (A N IL C A ) . The m a t e r i a l  you 
have s u b m i t t e d  t o  t h e D e p a r tm e n t d em o n s t r a t e s  t h e  S t a t e ' s  
c e s i r e t o  d e v e l o p  a w o r k a b l e  s u b s i s t e n c e  p rog ram wh ic h meets 
the needs o f  A la s k a r e s i d e n t s  and s a t i s f i e s  th e o b j e c t i v e s  o f  
ANILCA. We e a r n e s t l y  hope t o  be a b l e  t o  ap p ro v e t h e  S t a t e  
program as such a c t i o n  w ou ld be i n  a c c o r d  w i t h  ou r comm itmen t 
to S t a t e s ' r i g h t s ,  p a r t i c u l a r l y  t h e  r i g h t  t o  manage r e s i d e n t  
f i s h  and game. The S t a t e ' s  i n a b i l i t y  t o  p r o v i d e  such a p ro g ram 
w i l l ,  h ow e ve r , f o r c e  us t o  assume f i s h  and game management on 
f e d e r a l l a n d s  i n  A l a s k a . Such a s t e p  w ou ld r u n c o u n t e r t o  o u r 
P h i lo soph y b u t e n f o r c i n g  t h e  la w  i s  ou r sworn d u t y .

Our r em a i n i n g  c o n c e r n s a r e  e n um e ra te d b e lo w :

1. S e c t i o n  8 0 5 ( d ) s t a t e s  t h a t  t h e  r e q u i r e m e n t s  o f  s e c t i o n s  
803, 804, and 605 must be im p lem e n te d  t h r o u g h  " law s o f  g e n e r a l 
e p p l i c a b i l i t y . "  To d a t e ,  t h e  S t a t e  has n o t dem on s t r a t e d t h a t  
i t  has e s t a b l i s h e d  " l a w s "  w h i c h  p r o v i d e  f o r  a l l  o f  t h e  
e s s e n t i a l p r o v i s i o n s  o f  t h o s e  s e c t i o n s .  P o l i c y * R e s o l u t i o n  
f i l - l - J B  ( P o l i c y ) ,  f o r  e x am p le , c a n n o t be r e l i e d  upon t o  s a t i s f y  
l i t l e  V I I I  because i t  has n o t .  been p r om u l g a t e d  as a r e g u l a t i o n  
ar>d th u s i s  n o t b i n d i n g  on t h e Boa rd s o f  F i s h e r i e s  and Game.

2* The S t a t e  p ro g ram does n o t e p p e a r t o  p r o v i d e  an a c c e p t a b l e  
^ f i n i t i o n  o f  t h e  " s u b s i s t e n c e  u s e s "  c o n c e p t ,  as i t  I s  s e t  
r ° “ th i n  s e c t i o n  803 . T i t l e  V I I I  end i t s  l e g i s l a t i v e  h i s t o r y  
e s t a b l i s h  t h a t  t h e  f e d e r a l  d e f i n i t i o n  o f  " s u b s i s t e n c e  u s e s " 
rus t be l i m i t e d  t o  " r u r a l  A la s k a  r e s i d e n t s . "  A l t h o u g h t h e



S t a t e  d e f i n i t i o n  n e e d  n o t  be  i d e n t i c a l  t o  s e c t i o n  8 0 3 ,  t h e  
S t a t e  p r o g r a m  m u s t  " p r o v i d e  f o r "  t h i s  t y p e  o f  b e n e f i c i a l  u s e  by 
i d e n t i f y i n g  r u r a l  s u b s i s t e n c e  u s e r s  a n d  e x t e n d i n g  t h e  s e c t i o n  
804 p r i o r i t y  a n d  s e c t i o n  B 05  p a r t i c i p a t i o n  s c h e m e  t o  t h o s e  
u s e r s .  T h e  a p p r o a c h  a d o p t e d  i n  t h e  P o l i c y  d o e s  n o t  s a t i s f y  
t h i s  r e q u i r e m e n t  b e c a u s e  i t  f a i l s  t o  d i s t i n g u i s h  r u r a l  
r e s i d e n t s  e n g a g e d  i n  s u b s i s t e n c e  u s e s  f r o m  o t h e r  u s e r s  who m ake  
" c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s "  o f  f i s h  a n d  game r e s o u r c e s .
As d i s c u s s e d  a b o v e ,  a n y  c h a n g e  made i n  t h e  S t a t e  p r o g r a m  t o  
a c c o m o d a t e  t h e  " r u r a l  r e s i d e n c y "  r e q u i r e m e n t  m u s t  b e  
p r o m u l g a t e d  a s  a " l a w  o f  g e n e r a l  a p p l i c a b i l i t y . "

3 .  F i n a l l y ,  a n  i m p o r t a n t  t e c h n i c a l  c h a n g e  s h o u l d  be  made i n  
t h e  a p p r o a c h  d i s c u s s e d  i n  p a r a g r a p h  ( e )  o f  t h e  P o l i c y .  T o  be  
c o n s i s t e n t  w i t h  s e c t i o n  8 0 4 ,  t h e  S t a t e  p r o g r a m  m u s t  p r o v i d e  
t h a t  r e s t r i c t i o n s  w i l l  be  a p p l i e d  among r u r a l  r e s i d e n t s  e n g a g e d  
i n  s u b s i s t e n c e  u s e s  w hen  t h e r e  i s  a t h r e a t  t o  t h e  s u s t a i n e d  
y i e l d  o f  a f i s h  s t o c k  o r  game p o p u l a t i o n  o r  w hen  t h e r e  i s  a 
p o s s i b i l i t y  t h a t  t h e  c o n t i n u a t i o n  o f  r u r a T “ s u b s i s t e n c e  u s e s  
w i l l  be  j e o p a r d i z e d .  P r e s e n t l y ,  o n l y  t h e  s u s t a i n e d  y i e l d  
c o n c e r n  i s  r e f l e c t e d  i n  p a r a g r a p h  ( e )  o f  t h e  P o l i c y .

To a s s i s t  t h e  S t a t e  i n  a c h i e v i n g  c o m p l i a n c e  w i t h  s e c t i o n s  8 0 3 ,  
804 an d  8 0 5 ,  we h a v e  a t t a c h e d  f o r  y o u r  c o n s i d e r a t i o n  an  e d i t e d  
v e r s i o n  o f  J o i n t  B o a r d  P o l i c y  8 1 - 1 - J B .  I f  e n a c t e d  i n  i t s  
e n t i r e t y  a s  a r e g u l a t i o n ,  t h e  a p p r o a c h  e m b o d i e d  i n  t h e  
s u g g e s t e d  e d i t e d  r e v i s i o n  w o u l d  c o m p l y  w i t h  a l l ' a p p l i c a b l e  
p r o v i s i o n s  o f  T i t l e  V I I I .  T h e n ,  t h e  D e p a r t m e n t  w o u l d  be  i n  a 
p o s i t i o n  t o  v e r i f y  t h e  S t a t e  p r o g r a m ' s  c o m p l i a n c e  w i t h  A N I L C A .

The I n t e r i o r  D e p a r t m e n t  I s  c o n f i d e n t  t h a t  t h e s e  a r e a s  o f  
c o n c e r n  w i l l  be  r e s o l v e d  a n d  t h a t  t h e  C o n g r e s s i o n a l  i n t e n t  t h a t  
t h e  5 t a t c  a s s u m e  t h e  l e a d  r o l e  i n  t h e  m an a g e m e n t  o f  s u b s i s t e n c e  
u s e s  o f  f i s h  a n d  game r e s o u r c e s  on t h e  p u b l i c  l a n d s  i n  A l a s k a  
w i l l  be r e a l i z e d .  I f  t h e  S t a t e  r e q u i r e s  f u r t h e r * a s s i s t a n c e  i n  
I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  o f  A N I L C A ,  p l e a s e  c o n t a c t  W i l l i a m  
P .  H o r n ,  D e p u t y  U n d e r  S e c r e t a r y ,  a t  ( 2 0 2 )  3 4 3 - 5 1 8 3 .

I  l o o k  f o r w a r d  t o  r e c e i v i n g  t h e  S t a t e ' s  f i n a l  s u b m i s s i o n .

S i n c e r e l y ,

/s/ James G. Watt 
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E D I T E D  V E R S I O N

P r o p o s e d  a d d i t i o n s  I n d i c a t e d  b y  u n d e r s c o r e s  
P r o p o s e d  d e l e t i o n s  i n d i c a t e d  b y  s l a s h  M a r k s

. DOINT BOARDS OF F I S H E R I E S  AND GAHE 
P O L I C Y  ON S U B S I S T E N C E  

R E S O L U T I O N  B l - l - O B

1 .  D e f i n i t i o n s .  F o r  p u r p o s e s  o f  p r o v i d i n g  f o r  t h e  
c o n s e r v a t i o n ,  d e v e l o p m e n t  a n d  m an a g e m e n t  o f  A l a s k a ' s  f i s h  a n d  
game r e s o u r c e s - ,

( a )  " S u b s i s t e n c e  u s e s "  m eans  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l ’ 
u s e s  i n  A l a s k a  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  
or  f a m i l y  c o n s u m p t i o n  a s  f o o d ,  s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  
or  t r a n s p o r t a t i o n ,  f o r  t h e  m a k i n g  and  s e l l i n g  o f  h a n d i c r a f t  
a r t i c l e s  o u t  o f  n o n e d i b l e  b y p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  
r e s o u r c e s  t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  t h e  
c u s t o m a r y  t r a d e ,  b a r t e r  o r  s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  
c o n s u m p t i o n .

( b )  " R u r a l  s u b s i s t e n c e  u s e s "  m eans  t h e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  by r u r a l  A l a s k a  r e s i d e n t s  o f  w i l d ,  r e n e w a b l e  
r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  f o o d ,  
s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  t h e  
m ak in g  an d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n e d i b l e  
b y p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  f o r  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n ,  a n d  f o r , c u s t o m a r y  t r a d e ,  b a r t e r  o r  s h a r i n g  
f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .

2 .  P r o c e d u r e s .  I n  a p p l y i n g  a s u b s i s t e n c e  p r i o r i t y  t h e  B o a r d s  
w i l l  p r o v i d e  f o r  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f  A l a s k a ' s  f i s h  
and game r e s o u r c e s  p u r s u a n t  t o  t h e  f o l l o w i n g  p r o c e d u r e s :

*

( a )  E a c h  B o a r d  w i l l  a s s e s s  t h e  b i o l o g i c a l  s t a t u s  o f  f i s h ,  
or  game r e s o u r c e s  a n d  d e t e r m i n e  w h e t h e r  a s u r p l u s  may b e  
h a r v e s t e d  d u r i n g  a r e g u l a t o r y  y e a r  c o n s i s t e n t  w i t h  t h e  
c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f  t h e . r e s o u r c e s  on t h e  s u s t a i n e d  
y i e l d  p r i n c i p l e  e n d  c o m p a t i b l e  w i t h  t h e  p u b l i c  I n t e r e s t ?

( b )  E a c h  B o a r d  w i l l  i d e n t i f y  r u r a l  a n d  o t h e r  s u b s i s t e n c e  
u s e s  o f  f i s h  o r  gerne r e s o u r c e s  b y  r e f e r e n c e  t o  t h e  f o l l o w i n g  
c r i t e r i a :

-FE



( 1 )  a l o n g - t e r m *  c o n s i s t e n t  p a t t e r n  o f  u s e  ( e x c l u d i n g  
i n t e r r u p t i o n  b y  c i r c u m s t a n c e s  b e y o n d  t h e  u s e r ' s  c o n t r o l  s u c h  a s  
r e g u l a t o r y  p r o h i b i t i o n s ) ;

( 2 )  a u s e  p a t t e r n  r e c u r r i n g  i n  s p e c i f i c  s e a s o n s  o f  e a c h
y e a r ;

( 3 )  a u s e  p a t t e r n  c o n s i s t i n g  o f  m e t h o d s  a n d  m e a n s  o f  
h a r v e s t  w h i c h  a r e  c h a r a c t e r i z e d  by  e f f i c i e n c y  a n d  e c o n o m y  o f  
e f f o r t  a n d  c o s t ,  a n d  c o n d i t i o n e d  b y  l o c a l  c i r c u m s t a n c e s ;

( 4 )  t h e  c o n s i s t e n t  h a r v e s t  a n d  u s e  o f  f i s h  o r  game w h i c h  
i s  n ^ a r  o r  r e a s o n a b l y  a c c e s s i b l e  f r o m  t h e  u s e r ' s  r e s i d e n c e ;  •

( 5 )  t h e  m e a n s  o f  h a n d l i n g ,  p r e p a r i n g ,  p r e s e r v i n g ,  a n d  
s t o r i n g  f i s h  o r  game w h i c h  h a s  b e e n  t r a d i t i o n a l l y  u s e d  b y  p a s t  
g e n e r a t i o n s  ( b u t  n o t  e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  
w h e r e  a p p r o p r i a t e ) ;

( 6 )  a u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  h a n d i n g  down o f  
k n o w l e d g e  o f  f i s h i n g  o r  h u n t i n g  s k i l l s ,  v a l u e s ,  a n d  l o r e  f r o m  
g e n e r a t i o n  t o  g e n e r a t i o n ;

( 7 )  a u s e  p a t t e r n  i n  w h i c h  t h e  h u n t i n g  o r  f i s h i n g  e f f o r t  
o r  t h e  p r o d u c t s  o f  t h a t  e f f o r t  a r e  d i s t r i b u t e d  o r  s h a r e d  among 
o t h e r s  w i t h i n  a d e f i n a b l e  " c o m m u n i t y "  o f  p e r s o n s ,  i n c l u d i n g  
c u s t o m a r y  t r a d e ,  b a r t e r ,  s h a r i n g ,  a n d  g i f t - g i v i n g .  C u s t o m a r y  
t r a d e  may i n c l u d e  l i m i t e d  e x c h a n g e s  f o r  c a s h ,  b u t  d o e s  n o t  
i n c l u d e  s i g n i f i c a n t  c o m m e r c i a l  e n t e r p r i s e s .  A " c o m m u n i t y "  f o r  
p u r p o s e s  o f  s u b s i s t e n c e  u s e s  may i n c l u d e  s p e c i f i c  v i l l a g e s  o r  
t o w n s ,  w i t h  a h i s t o r i c a l  p r e p o n d e r a n c e  o f  s u b s i s t e n c e  u s e r s  a n d  
i n  a d d i t i o n  e n c o m p a s s e s  i n d i v i d u a l s . ,  f a m i l i e s ,  o r  g r o u p s ;

( 8 )  a u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  f o r  
s u b s i s t e n c e  p u r p o s e s  u p o n  a w i d e  d i v e r s i t y  o f  t f v i  f i s h  a n d  game 
r e s o u r c e s  o f  an  a r e a ,  a n d  i n  w h i c h  t h a t  p a t t e r n  o f  s u b s i s t e n c e  
use  p r o v i d e s  s u b s t a n t i a l  e c o n o m i c ,  c u l t u r a l ,  s o c i a l ,  a n d  
n u t r i t i o n a l  e l e m e n t s  o f  t h e  s u b s i s t e n c e  u s e r ' s  l i f e .

A f t e r  i d e n t i f y i n g  r u r a l  a n d  o t h e r  s u b s i s t e n c e  u s e s  b a s e d  
upon t h e s e  c r i t e r i a ,  e a c h  B o a r d  w i l l  d e t e r m i n e  t h e  a p p r o x i m a t e  
emount o f  f i s h  o r  gsme n e c e s s a r y  t o  p r o v i d e  f u l l y  f o r  
o p p o r t u n i t i e s  t o  e n g a g e  i n  t h e s e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s .

I
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( c )  E a c h  B o a r d  w i l l  a d o p t  r e g u l a t i o n s  t h a t  p r o v i d e  an  
o p p o r t u n i t y  f o r  t h e  s u b s i s t e n c e  t a k i n g  o f  f i s h  o r  game 
r e s o u r c e s  i n  a m o u n t s  s u f f i c i e n t  t o  p r o v i d e  f o r  t h e  c u s t o m a r y  
a n d  t r a d i t i o n a l  r u r a l  a n d  o t h e r  s u b s i s t e n c e  u s e s  i d e n t i f i e d  i n  
p a r a g r a p h  ( b )  a n d  c o n s i s t e n t  w i t h  s o u n d  c o n s e r v a t i o n  a n d  
m a n a g e m e n t  p r a c t i c e s .  I n  no i n s t a n c e  may s u c h  t a k i n g  
J e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e ,  o n  a s u s t a i n e d  
y i e l d  b a s i s ,  o f  a s p e c i f i c  f i s h  s t o c k  o r  game p o p u l a t i o n .

( d )  T h e s e  r e g u l a t i o n s  may a l s o  p r o v i d e  an  o p p o r t u n i t y  f o r  
n o n - s u b s i s t e n c e  u s e s  o f  t h e  r e s o u r c e ,  t o  t h e  e x t e n t  t h a t  s u c h  
u s e s  do n o t  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  c o n s e r v a t i o n  an d  
d e v e l o p m e n t  o f  f i s h  o r  game r e s o u r c e s ,  on a s u s t a i n e d  y i e l d  
b a s i s ,  o r  w i t h  t h e  o p p o r t u n i t y  f o r  t a k i n g  t h e s e  r e s o u r c e s  f o r  
c u s t o m a r y  a n d  t r a d i t i o n a l  r u r a l  a n d  o t h e r  s u b s i s t e n c e  u s e s  a s  
p r o v i d e d  i n  ( c )  a b o v e .  ,

3 .  P r i o r i t i e s .

( a )  When c i r c u m s t a n c e s  s u c h  a s  i n c r e a s e d  n u m b e r s  o f  u s e r s ,  
w e a t h e r ,  p r e d a t i o n ,  o r  l o s s  o f  h a b i t a t  may j e o p a r d i z e  t h e  
s u s t a i n e d  y i e l d  o f  a f i s h  s t o c k  o r  game p o p u l a t i o n ,  o r  
i n t e r f e r e  w i t h  t h e  o p p o r t u n i t y  f o r  t a k i n g  t h e s e  r e s o u r c e s  f o r  
r u r a l  a n d  o t h e r  s u b s i s t e n c e  u s e s  a s  p r o v i d e d  i n  ( c )  a b o v e ,  e a c h  
B o a r d  w i l l  e x e r c i s e  a l l  p r a c t i c a l  o p t i o n s  f o r  r e s t r i c t i n g  
n o n - s u b s i s t e n c e  h a r v e s t s  b e f o r e  r u r a l  an d  o t h e r  s u b s i s t e n c e  
u s e s  a r e  r e s t r i c t e d .

/
( b /  I f  f ' u r t h ^ r  r e s t r i c t i o n  ts n ^ f c e s s a r # ,  t h e  b o a £ d  s h a l l  
e ^r ie h i o n e s t / p r i ^ T i t y  tjb l o / a l  ^ s s i d e n ^ s  I n / r u r ^ i  a r e ^ s .

( b )  I f  f u r t h e r  r e s t r i c t i o n  I s  n e c e s s a r y  t o  a s s u r e  t h e  
m a i n t e n a n c e  o f  f i s h  s t o c k s  a n d  game r e s o u r c e s  on a s u s t a i n e d  
y i e l d  b a s i s  o r  t o  a s s u r e  t h e  c o n t i n u a t i o n  o f  r u r a l  s u b s i s t e n c e  
u s e s ,  e a c h  B o a r d  w i l l  g i v e  p r i o r i t y  t o  r u r a l  s u b s i s t e n c e  u s e s .

*
( c )  I f  a d d i t i o n a l  r e s r i c t i o n s  a r e  n e c e s s a r y  among r u r a l  

s u b s i s t e n c e  u s e  a l l o c a t i o n s ,  t h e  B o a r d s  w i l l  a p p l y  l i m i t a t i o n s  
and  r e s t r i c t i o n s  b a s e d  on c u s t o m a r y  an d  d i r e c t  d e p e n d e n c e  upon  
t h e  r e s o u r c e  a s  t h e  m a i n s t a y  o f  o n e ’ s  l i v e l i h o o d ,  firgzifiiyyftf 
t / i(f i £ s / 5 u ^ c /  l o c a l  r e s i d e n c y ,  a n d  t h e  a v a i l a b i l i t y  o t  
a l t e r n a t i v e  r e s o u r c e s .
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( d )  I n  no  e v e n t ,  h o w e v e r ,  w i l l  a B o a r d  a l l o w  u s e s  w h i c h  
w i l l  J e o p a r d i z e  o r  I n t e r f e r e  w i t h  t h e  c o n s e r v a t i o n  a n d  
management  o f  f i s h  s t o c k s  o r  game p o p u l a t i o n s  on a  s u s t a i n e d  
y i e l d  b a s i s .

A. E o u n c i l s i  I n  f u / f i l l i r u f )  t h e i r  / - e g u l a t / r y  a n d  / '  
a d m J n i s t r a t f v e  f u n c t i o n s ,  y e g i o n a l / f i s h  ant i  game c o u n c i l s / m a y  
c o y s i d e r  aLQ. u s e s  at id  f i s h r  a n d  g a y e  r e s o u r c e s .  U n d e r  5 |TAC
99.2 0 0 ,  5 / A C  96.7/50 a n d  b AAC 9 / . 6 1 0 ,  t / e  c o u n c i l s  s h a l l  t a k e  
a p p r o p r i a t e  a c t i o n ,  w i t h / n  t h e i r / a u t h o r ^ y ,  t o  / r o v i d e  / o r  
f u r a l  ancy  o t h e r / u b s i s t a f i c e  u s e y .  S u c t y  a c t i o n / n a y  I n c / u d e ,  b 
need n o t / b e  l i n / t e d  t o / t h e  p r e p a r a t i o /  o f  a n n u a l  r e p o T t s  an d  
r e c o m m e n d a t i o n /  on p r o / o s e d  r e / u l a t i o i / s ,  an d  / h a l l  p r o v i d e  a 
fo ru m  f / r  t h e ' e x p r e s s / o n  o f  r j / r s l  s u h e i s t e n c /  u s e r  v / e w s .

A . C o u n c i l s . I n  f u l f i l l i n g  t h e i r  f u n c t i o n s  u n d e r  5 AAC
9 6 . 2 0 0 ,  5 AAC 9 6 . 2 5 0  an d  5 AAC 9 6 . 6 1 0 ,  r e g i o n a l  f i s h  a n d  game 
" c o u n c i l s  s h a l l  be a u t h o r i z e d  t o  c o n s i d e r  a n d  t a k e  a c t i o n  t o  
p r o v i d e  f o r  r u r a l  s u b s i s t e n c e  u s e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  
t o ,  t h e  p r e p a r a t i o n  o f  a n n u a l  r e p o r t s  and r e c o m m e n d a t i o n s  on 
p r o p o s e d  r e g u l a t i o n s  c o n c e r n e d  w i t h  r u r a l  s u b s i s t e n c e  u s e s  and  
t h e  p r o v i s i o n  o f  a f o r u m  f o r  t h e  e x p r e s s i o n  o f  r u r a l  
s u o s i s t e n c e  u s e r  v i e w s .  The  c o u n c i l s  may a l s o  c o n s T d e r ,  a n d  
t a k e  a c t i o n  t o  p r o v i d e  f o r ,  o t h e r  s u b s i s t e n c e  a n d  ~ 
n o n - s u b s i s t e n c e  u s e s .
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A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E  

S U B S I S T E N C E  H U N T I N G  P E R M I T  ( T I E R  II) A P P L I C A T I O N  A N D  C E R T I F I C A T I O N  

(A S E P A R A T E  F O R M  M U S T  B E  F I L L E D  O U T  F O R  E A C H  S U B S I S T E N C E  H U N T ]

1. N A M E :

F i r s t  M i d d l e  I n i t i a l  

2. M A I L I N G  A D D R E S S :

L a s t

P . O .  B o x / S t r e e t

C i t y / T o w n

3. A D D R E S S  W H E R E  Y O U  L I V E  ( P r i m a r y  R e s i d e n c e / D o m i c i l e * )

S t a t e Z i p

S t r e e t  o r  P r o p e r t y  D e s c r i p t i o n

C i t y / T o w n  o r  C l o s e s t  C o m m u n i t y

(* S e e  5 A A C  9 2 . 9 9 0 )

4 L I S T  T H E  H U N T  N U M B E R  F R O M  T H E  E M E R G E N C Y  S U B S I S T E N C E  P E R M I T  ( T I E R  II) H U N T  S U P P L E M E N T  

F O R  T H E  H U N T  Y O U  W I S H  T O  A P P L Y  F O R :  [ L I S T  O N L Y  ONE] H U N T  N U M B E R :  ___________________________

O R

5. I F  Y O U  A R E  U N A B L E  T O  P R O V I D E  T H E  H U N T  N U M B E R ,  P L E A S E  L I S T  T H E  T Y P E  O F  A N I M A L  Y O U  

W I S H  T O  H U N T  ( c a r i b o u ,  m o o s e ,  e t c.) A N D  T H E  G A M E  M A N A G E M E N T  U N I T ,  S U B U N I T ,  A N D  A R E A  

D E S C R I B E D  I N  T H E  C U R R E N T  G A M E  R E G U L A T I O N S :

A n i m a l  G a m e  M a n a g e m e n t  U n i t ,  S u b u n i t ,  a n d  A r e a

6. W H I C H  O F  T H E  

F O L L O W I N G  

D E S C R I B E S  W H E R E  

Y O U R  P R I M A R Y  

R E S I D E N C E /  

D O M I C I L E  IS 

L O C A T E D  (see 

i n s t r u c t i o n s ) ? 

[ C H E C K  O N L Y  ONE ]

a. I l i v e  w i t h i n  t h e  h u n t  a r ea.

b. I l i v e  w i t h i n  t h e  s a m e  g a m e  m a n a g e m e n t  u n i t ( s )  a s  t h e  

h u n t  f o r  w h i c h  I a m  a p p l y i n g ,  b u t  d o  n o t  l i v e  w i t h i n  

t h e  h u n t  a r e a .

c. I l i v e  in a  g a m e  m a n a g e m e n t  u n i t  i m m e d i a t e l y  a d j a c e n t  

t o  t h e  g a m e  m a n a g e m e n t  u n i t  in  w h i c h  t h e  h u n t  is  h e l d .

d. I l i v e  i n  a n  a r e a  n o t  d e s c r i b e d  i n  a, b, o r  c.

7. Y o u  m a y  b e  g i v e n  o n e  p o i n t  f o r  e a c h  y e a r  y o u  l e g a l l y  k i l l e d  a n  a n i m a l ( s )  i n  t h i s  h u n t  

( s ame s p e c i e s  o f  a n i m a l  i n  t h e  s a m e  a r e a  as  th e  h u n t  y o u  a r e  n o w  a p p l y i n g  for)'. A  

m a x i m u m  o f  10 p o i n t s  m a y  b e  c l a i m e d .

P L E A S E  L I S T  T H E  Y E A R S  I N  W H I C H  Y O U  L E G A L L Y  K I L L E D  A N  A N I M A L ( S )  I N  T H I S  H U N T .
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;W D I R E C T L Y  D E P E N D E N T  A R E  Y O U  O N  H U N T I N G  T H I S  G A M E  

3 P U L A T I O N  A S  A  P R I N C I P A L  M E A N S  O F  S U P P O R T  F O R  

O U R S E L F  A N D / O R  Y O U R  F A M I L Y ?  ( P r i n c i p a l  m e a n s  o f  

s u p p o r t  m e a n s  t h a t  h a r v e s t i n g  t h i s  a n i m a l  is 

i m p o r t a n t  b e c a u s e  t h e  h a r v e s t  o f  w i l d  r e s o u r c e s  is  

the p r i m a r y  w a y  y o u  f e e d  y o u r s e l f  a n d / o r  y o u r  

f a m i l y . )  [ C H E C K  O N L Y  O N E ]

a. G r e a t l y  d e p e n d e n t

b. M o d e r a t e l y  d e p e n d e n t

c. S l i g h t l y  d e p e n d e n t

d. N o t  d e p e n d e n t

IN Y O U R  U S U A L  H U N T I N G  A R E A ,  H O W  

A V A I L A B L E  A R E  O T H E R  K I N D S  O F  B I G  

G A M E  A N D / O R  F I S H  W H I C H  A R E  

R E A S O N A B L E  S U B S T I T U T E S  F O R  T H E  

A N I M A L  L I S T E D  IN T H I S  A P P L I C A T I O N ?

a. N o t  a v a i l a b l e

b. S l i g h t l y  a v a i l a b l e

c. M o d e r a t e l y  a v a i l a b l e

d. G r e a t l y  a v a i l a b l e

10. I S  Y O U R  H O U S E H O L D ' S  I N C O M E  L A R G E  E N O U G H  T O  P U R C H A S E  Y E S

F O O D  A N D  O T H E R  I T E M S  A S  R E A S O N A B L E  A L T E R N A T I V E S  T O

T A K I N G  W I L D  F I S H  A N D  G A M E ?  [ C H E C K  O N L Y  ONE ]  N O

( P l ease k e e p  in m i n d  y o u r  a s s e t s ,  d e b t s ,  f a m i l y  o r  h o u s e h o l d  s i z e ,  a n d  o t h e r  o b l i g a t i o n s .  

" R e a s o n a b l e  a l t e r n a t i v e s "  a r e  t h i n g s  w h i c h  c a n  b o  u s e d  i n s t e a d  o f  w i l d  f i s h  a n d  game . )

11. I A M  A T  L E A S T  T W E L V E  (12) Y E A R S  O L D  A N D  Q U A L I F Y  F O R  A  R E S I D E N T  • Y E S

A L A S K A  H U N T I N G  L I C E N S E .

N O

N o  m o r e  t h a n  t w o  i n d i v i d u a l s  f r o m  a s i n g l e  h o u s e h o l d  m a y  a p p l y  f o r  a c a r i b o u  s u b s i s t e n c e  

p e r m i t .  F o r  a l l  o t h e r  s p e c i e s ,  n o  m o r e  t h a n  o n e  i n d i v i d u a l  f r o m  a s i n g l e  h o u s e h o l d  m a y  

a p p l y  f o r  a p e r m i t .

12. W H I C H  O N E  O F  T H E  

F O L L O W I N G  S T A T E­

M E N T S  A P P L I E S  T O  

T H I S  A P P L I C A T I O N ?  

[ C H E C K  O N L Y  ONE]

a. T h i s  a p p l i c a t i o n  is f o r  c a r i b o u  h u n t i n g .  N o  m o r e  

t h a n  t w o  m e m b e r s  o f  m y  h o u s e h o l d  a r e  a p p l y i n g  f o r  a 

p e r m i t  f o r  c a r i b o u .

b. T h i s  a p p l i c a t i o n  is n o t  f o r  c a r i b o u  h u n t i n g .  I a m  

t h e  o n l y  m e m b e r  o f  m y  h o u s e h o l d  a p p l y i n g  f o r  a p e r m i t  

f o r  t h i s  s p e c i e s .

13. I h a v e  e n c l o s e d  p a y m e n t  f o r  t h e  $ 5 . 0 0  ( b i s o n  a n d  m u s k o x  $10) Y E S

a p p l i c a t i o n  fee.

N O

W A R N I N G :  M a k i n g  f a l s e  s t a t e m e n t s  o n  t h i s  a p p l i c a t i o n  is  a  c l a s s  A  m i s d e m e a n o r ,  p u n i s h a b l e

b y  a f i n e  of n o t  m o r e  t h a n  $ 5 , 0 0 0  a n d / o r  i m p r i s o n m e n t  o f  n o t  m o r e  t h a n  o n e  y e a r .

C E R T I F I C A T I O N

I,  ________________________________________ , d o  h e r e b y  c e r t i f y  t h a t  a l l  o f  t h e  i n f o r m a t i o n  c o n t a i n e d

in t h i s  a p p l i c a t i o n  is  c o m p l e t e ,  t r u e ,  a n d  c o r r e c t  t o  t h e  b e s t  o f  m y  k n o w l e d g e .  I f u r t h e r  

a c k n o w l e d g e  t h a t  I a m  r e s p o n s i b l e  f o r  t h e  t r u t h f u l n e s s  o f  t h e  i n f o r m a t i o n .

S I G N E D :    D A T E :

T e l e p h o n e  N u m b e r S o c i a l  S e c u r i t y  N u m b e r



S T A F F  A N A L Y S I S  O F  P R O P O S E D  R E V I S I O N S  
T O  S T A T E  S U B S I S T E N C E  L A W

A. NATURE OF THE PROBLEM

S e v e r a l  r e c e n t  S t a t e  c o u r t  d e c i s i o n s  h a v e  a l t e r e d  t h e  i n t e r p r e t a ­
t i o n  a n d  i m p l e m e n t a t i o n  o f  t h e  c u r r e n t  S t a t e  s u b s i s t e n c e  l a w .  A c c o r d i n g  
t o  t h e  A l a s k a  D e p a r t m e n t  o f  L a w  a n d  a c c o r d i n g  t o  t h e  U „ S .  D e p a r t m e n t  o f  
t h e  I n t e r i o r ,  t h e  S t a t e  i s  n o w  o u t  o f  c o m p l i a n c e  w i t h  F e d e r a l  s t a t u t e s  
c o n c e r n i n g  s u b s i s t e n c e  i n  A l a s k a .  T h e  D e p a r t m e n t  o f  I n t e r i o r  h a s  
n o t i f i e d  t h e  S t a t e  t h a t  t h e  F e d e r a l  g o v e r n m e n t  w i l l  b e  r e q u i r e d  b y  
F e d e r a l  l a w  t o  p r e - e m p t  S t a t e  m a n a g e m e n t  o n  F e d e r a l  l a n d s  i f  t h e  A l a s k a  
L e g i s l a t u r e  d o e s  n o t  b r i n g  t h e  S t a t e  b a c k  i n t o  c o m p l i a n c e  b y  J u n e  L ,  
1 9 8 6 .

T o  u n d e r s t a n d  t h e  i s s u e s  f a c i n g  t h e  L e g i s l a t u r e ,  i t  i s  n e c e s s a r y  t o  
u n d e r s t a n d ,  f i r s t ,  t h e  k e y  e l e m e n t s  o f  t h e  F e d e r a l  l a w  a n d ,  s e c o n d ,  t h e  
r e c e n t  S t a t e  c o u r t  d e c i s i o n s .

1 .  T h e  F e d e r a l  S u b s i s t e n c e  L a w

T h e  F e d e r a l  s u b s i s t e n c e  l a w  e s t a b l i s h e s  a  p r e f e r e n c e  f o r  s u b s i s ­
t e n c e  u s e  o f  w i l d l i f e  o n  F e d e r a l  l a n d s ,  w h i c h  a r e  a p p r o x i m a t e l y  t w o -  
- t h i r d s  o f  t h e  S t a t e  a n d  c o m p r i s e  a b o u t  2 2 0  m i l l i o n  a c r e s .  T h e  F e d e r a l  
s u b s i s t e n c e  l a w  g r a n t s  t o  t h e  S t a t e  t h e  o p t i o n  o f  m a n a g i n g  s u b s i s t e n c e  
o n  F e d e r a l  l a n d s  i f  t h e  S t a t e  a d o p t s  l a w s  t h a t  a r e  " c o n s i s t e n t  w i t h "  
t h r e e  p o i n t s  o f  t h e  F e d e r a l  l a w :  ( 1 )  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e
u s e s ;  ( 2 )  t h e  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s ,  a n d  ( 3 )  t h e  e s t a b l i s h m e r :  
o f  r e g i o n a l  c o u n c i l s  t o  a s s i s t  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  
G a m e  i n  r u l e m a k i n g .

T h e  f i r s t  p o l i c y  q u e s t i o n  f a c i n g  t h e  L e g i s l a t u r e  i s  w h e t h e r  t h e  
S t a t e  s h o u l d  b e  i n  c o m p l i a n c e .  S i n c e  t h a t  i s  a  p o l i c y  q u e s t i o n  f o r  t h e  
L e g i s l a t u r e ,  t h i s  r e p o r t  w i l l  n o t  m a k e  a  r e c o m m e n d a t i o n ,  b u t  w i l l  t r y  t o  
i d e n t i f y  i s s u e s  a n d  p r o v i d e  i n f o r m a t i o n  t h a t  m a y  b e  u s e f u l  i n  r e a c h i n g  a  
d e c i s i o n .

2 .  T h e  R e c e n t  S t a t e  C o u r t  C a s e s

T h e  m o s t  i m p o r t a n t  i s  M a d i s o n  v .  S t a t e  o f  A l a s k a ,  d e c i d e d  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  F e b r u a r y  1 9 8 5 .  T h e  c h i e f  i s s u e  i n  M a d i s o n  w a s  
w h e t h e r  s u b s i s t e n c e  u n d e r  S t a t e  l a w  w a s  l i m i t e d  t o  r u r a l  A l a s k a n s .  T h e  
c u r r e n t  S t a t e  s t a t u t e ,  p a s s e d  i n  1 9 7 8 ,  d o e s  n o t  e x p r e s s l y  l i m i t  s u b s i s ­
t e n c e  t o  r u r a l  A l a s k a n s .  H o w e v e r ,  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  i n  
F e d e r a l  l a w  l i m i t s  s u b s i s t e n c e  o n  F e d e r a l  l a n d s  t o  r u r a l  A l a s k a n s .

T h e r e f o r e ,  i n  1 9 8 2 ,  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  
a d o p t e d  a  r e g u l a t i o n  w h i c h  l i m i t e d  s u b s i s t e n c e  t o  r u r a l  A l a s k a n s .  I t  
w a s  t h a t  r e g u l a t i o n  w h i c h  t h e  A l a s k a  S u p r e m e  C o u r t  s t r u c k  d o w n  i n  
M a d i s o n .  T h e  C o u r t  d i d  s o  b e c a u s e  t h e  c u r r e n t  S t a t e  s t a t u t e  d o e s  n o t  
l i m i t  s u b s i s t e n c e  t o  r u r a l  A l a s k a n s  a n d  b e c a u s e ,  i n  t h e  o p i n i o n  o f  t h e
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C o u r t ,  f l o o r  s t a t e m e n t s  b y  s o m e  S t a t e  l e g i s l a t o r s  s h o w e d  a n  i n t e n t  t o  
a l l o w  u r b a n  s u b s i s t e n c e .

T h e  e f f e c t  o f  t h e  M a d i s o n  c a s e  w a s  t o  g r e a t l y  e x p a n d  t h e  c l a s s  o f  
s u b s i s t e n c e  u s e r s  b y  a l l o w i n g  u r b a n  r e s i d e n t s  t o  b e c o m e  q u a l i f i e d  f o r
s u b s i s t e n c e .  B e c a u s e  c u r r e n t  S t a t e  l a w ,  a s  w e l l  a s  t h e  F e d e r a l  l a w ,
a f f o r d s  a  p r e f e r e n c e  t o  s u b s i s t e n c e  u s e ,  t h e  e f f e c t  o f  t h e  g r e a t l y  
e x p a n d e d  c l a s s  o f  s u b s i s t e n c e  u s e r s  i s  t h a t  s p o r t  h u n t e r s  a r e  b a r r e d  
f r o m  a b o u t  4 0  o r  5 0  o f  t h e  m o s t  p o p u l a r  h u n t s  i n  t h e  S t a t e .  T h a t
r e s u l t e d  i n  a n  o u t c r y  f o r  r e f o r m  o f  t h e  S t a t e  s u b s i s t e n c e  l a w .

F i n a l l y ,  t w o  a d d i t i o n a l  c o u r t  d e c i s i o n s  d e i ® r v e  m e n t i o n .  I n  1 9 8 5 ,  
a  t r i a l  c o u r t  r u l e d  i n  S t a t e  v .  E l u s k a  t h a t  t h e  f a i l u r e  o f  t h e  B o a r d  o f  
G a m e  t o  a d o p t  r e g u l a t i o n s  s p e c i f i c a l l y  p r o v i d i n g  f o r  s u b s i s t e n c e  h u n t i n g  
o f  a  p a r t i c u l a r  d e e r  p o p u l a t i o n  w a s  a  v a l i d  d e f e n s e  t o  a  c r i m i n a l  
p r o s e c u t i o n  o f  a n  i n d i v i d u a l  a p p r e h e n d e d  f o r  t a k i n g  t h e  d e e r  o u t  o f
s e a s o n .  I n  J a n u a r y  1 9 8 6 ,  a n o t h e r  t r i a l  c o u r t  i s s u e d  a  s i m i l a r  d e c i s i o n ,  
S t a t e  v .  S k u s e ,  c o n c e r n i n g  a  v i o l a t i o n  o f  a  f i s h i n g  r e g u l a t i o n .  T h e s e  
t w o  c a s e s  h a v e  t h r o w n  i n t o  d o u b t  t h e  v a l i d i t y  a n d  e n f o r c e a b i l i t y  o f  m a n y  
S t a t e  r e g u l a t i o n s  c o n c e r n i n g  s e a s o n s ,  b a g  l i m i t s ,  a n d  m e t h o d s  o f  h a r ­
v e s t .

B .  P O L I C Y  Q U E S T I O N S

A s  m e n t i o n e d  a b o v e ,  t h e  m a i n  p o l i c y  q u e s t i o n  f a c i n g  t h e  L e g i s l a t u r e  
i s  w h e t h e r  t h e  S t a t e  s h o u l d  b e  i n  c o m p l i a n c e  w i t h  F e d e r a l  l a w .  A t  l e a s t  
t w o  i s s u e s  a r e  r e l e v a n t  t o  d e c i d i n g  t h i s  q u e s t i o n .  O n e  i s  l e g a l ;  i t  
f o c u s e s  o n  w h e t h e r  t h e  S t a t e  i s  l e g a l l y  o u t  o f  c o m p l i a n c e .  T h e  o t h e r  i s  
f a c t u a l ;  i t  f o c u s e s  o n  t h e  p o t e n t i a l  i m p a c t s  o f  s p l i t i n g  f i s h  a n d  g a m e  
m a n a g e m e n t  b e t w e e n  t h e  S t a t e  a n d  F e d e r a l  g o v e r n m e n t s .

W i t h  r e s p e c t  t o  t h e  l e g a l  i s s u e ,  l a w y e r s  d i f f e r  o n  w h e t h e r  t h e
S t a t e  i s  o u t  o f  c o m p l i a n c e .  I n  o t h e r  w o r d s ,  t h e y  i n t e r p r e t  t h e  e f f e c t  
o f  t h e  M a d i s o n  d e c i s i o n  d i f f e r e n t l y .  L a w y e r s  f o r  t h e  A l a s k a  D e p a r t m e n t  
o f  L a w ,  t h e  U . S .  D e p a r t m e n t  o f  t h e  I n t e r i o r ,  a n d  t h e  A l a s k a n  F e d e r a t i o n  
o f  N a t i v e s  b e l i e v e  t h a t  t h e  M a d i s o n  d e c i s i o n  p u t s  t h e  S t a t e  o u t  o f  
c o m p l i a n c e .  L a w y e r s  f o r  t h e  A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  a n d  t h e  
N a t i v e  A m e r i c a n  R i g h t s  F u n d  b e l i e v e  t h a t  M a d i s o n  d o e s  n o t  p u t  t h e  S t a t e  
o u t  o f  c o m p l i a n c e .  R e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e  S t a t e  i s  l e g a l l y  
o u t  o f  c o m p l i a n c e ,  t w o  p o i n t s  a r e  i m p o r t a n t .  F i r s t ,  t h e  F e d e r a l  g o v e r n ­
m e n t  b e l i e v e s  t h a t  t h e  S t a t e  i s  o u t  o f  c o m p l i a n c e  a n d  t h e r e f o r e  i t  w i l l
s t e p  i n  o n  J u n e  1  t o  a d m i n i s t e r  s u b s i s t e n c e  a n d  f i s h  a n d  g a m e  o n  F e d e r a l  
l a n d s .  S e c o n d ,  r e g a r d l e s s  o f  t h e  c o m p l i a n c e  q u e s t i o n ,  t h e  L e g i s l a t u r e  
i s  a l w a y s  f r e e  t o  a m e n d  t h e  S t a t e  s u b s i s t e n c e  l a w  t o  e i t h e r  c o m p l y  o r  
n o t  c o m p l y .  A  r e s u l t  o f  n o n c o m p l i a n c e  i s  F e d e r a l  i n t e r v e n t i o n .  I f  t h e  
F e d e r a l  g o v e r n m e n t  i n t e r v e n e s ,  i t  i s  c o n c e i v a b l e  t h a t  i t  c o u l d  l e g a l l y  
r e a c h  b e y o n d  F e d e r a l  l a n d .  C o n g r e s s  c o u l d  u s e  i t s  p o w e r  o v e r  I n d i a n s  t o  
e x t e n d  t h e  F e d e r a l  s u b s i s t e n c e  l a w  t o  N a t i v e  l a n d s ,  c o n g r e s s  c o u l d  u s e  
i t s  p o w e r  o v e r  c o m m e r c e  t o  a m e n d  t h e  F e d e r a l  s u b s i s t e n c e  l a w  t o  r e a c h  
a l l  w i l d l i f e  i n v o l v e d  i n  i n t e r s t a t e  c o m m e r c e .  C o n g r e s s  c o u l d  p e r h a p s  
u s e  i t s  p o w e r  u n d e r  t h e  p r o p e r t y  c l a u s e  t o  m a n a g e  w i l d l i f e  t h a t  u s e  
F e d e r a l  l a n d  e v e n  w h e n  t h e  w i l d l i f e  a r e  n o t  o n  F e d e r a l  l a n d .
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W i t h  r e s p e c t  t o  t h e  f a c t u a l  i s s u e ,  n o n - c o m p l i a n c e  c o u l d  m a k e  f i s h  
a n d  g a m e  m a n a g e m e n t  a n d  l a w  e n f o r c e m e n t  m o r e  d i f f i c u l t  t h a n  i t  a l r e a d y  
i s .  T h e  p a t t e r n  o f  l a n d  o w n e r s h i p  i s  f r a g m e n t e d .  F i s h  a n d  g a m e  d o  n o t  
p a y  a t t e n t i o n  t o  l e g a l  b o u n d a r i e s .  I t  c o u l d  b e  d i f f i c u l t  t o  m a n a g e m e n t  
p o p u l a t i o n s  t h a t  t r a v e r s e  l a n d s  s u b j e c t  o f  d i f f e r i n g  r e g u l a t i o n s .  
D i f f e r e n t  S t a t e  a n d  F e d e r a l  r e g u l a t i o n s  w o u l d  a l s o  r e q u i r e  u s e r s  o f  
w i l d l i f e  t o  k n o w  w h e t h e r  t h e y  w e r e  o n  l a n d s  s u b j e c t  t o  S t a t e  o r  F e d e r a l  
l a n d s .  I t  i s  i m p r a c t i c a l  t o  m a r k  b o u n d a r i e s .  T h i s  m a k e s  l a w  e n f o r c e ­
m e n t  m o r e  d i f f i c u l t .  F i n a l l y ,  t h a t  S t a t e  r e g u l a t o r y  p r o c e s s  i s  m u c h  
m o r e  o p e n  t o  p u b l i c  i n v o l v e m e n t  t h a n  i s  t h e  F e d e r a l .  A  s e n s e  o f  p u b l i c  
p a r t i c i p a t i o n  a n d  c o n t r o l  c o u l d  s u f f e r  i f  t h e  F e d e r a l  g o v e r n m e n t  i n t e r ­
v e n e s  t o  m a n a g e  f i s h  a n d  w i l d l i f e  o n  F e d e r a l  l a n d s .  T h u s ,  t h e  q u e s t i o n  
o f  S t a t e  v e r s u s  F e d e r a l  c o n t r o l  c o n c e r n s  j u r i s d i c t i o n  m o r e  t h a n  i t  d o e s  
l a n d  o w n e r s h i p .

I n  s u m ,  t h e  S t a t e  c a n  p r e t t y  m u c h  m a n a g e  a l l  f i s h  a n d  w i l d l i f e  
h a r v e s t  i f  i t  c o m p l i e s  w i t h  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  u s e ,  t h e  
p r e f e r e n c e  f o r  i t ,  a n d  r e g i o n a l  c o u n c i l  p a r t i c i p a t i o n .

O t h e r  p o l i c y  q u e s t i o n s  a r e  a d d r e s s e d  i n  t h e  s e c t i o n  b y  s e c t i o n  
a n a l y s i s .

C .  S U B S I S T E N C E  A N D  S P O R T  C O N C E R N S  A R E  M A T T E R S  O F  P E R S P E C T I V E  T H A T  
D E S E R V E  M U T U A L  C O O P E R A T I O N  A N D  A C C O M M O D A T I O N .

A l a s k a  i s  u n i q u e  f o r  i t s  w i l d l i f e  r e s o u r c e s .  I t  o f f e r s  t h e  b e s t  
s p o r t  h u n t i n g ,  s p o r t  f i s h i n g  a n d  w i l d l i f e  v i e w i n g  o p p o r t u n i t i e s  i n  t h e  
U n i t e d  S t a t e s .  I t  a l s o  i s  t h e  o n l y  s t a t e  t h a t  h a s  a n  o n g o i n g  s u b s i s ­
t e n c e  c u l t u r e .  I t  a l s o  s u p p o r t s  l a r g e  c o m m e r c i a l  f i s h i n g ,  g u i d i n g ,  
s p o r t ,  r e c r e a t i o n a l  a n d  t o u r i s m  i n d u s t r i e s .

O n e  a s s u m p t i o n  u n d e r l y i n g  t h e  b i l l  i s  t h a t  t h e  S t a t e  s h o u l d  m a i n ­
t a i n  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l ,  a n d  n o n c o n s u m p t i v e  u s e s  o f  w i l d ­
l i f e .  T h e  b i l l  t r i e s  t o  d o  t h a t  b y  s t r i k i n g  a  r e a s o n a b l e  b a l a n c e  
b e t w e e n  t h e m .

T h e  S t a t e  o f  a l a s k a  h a s  l o n g  r e c o g n i z e d  t h e  s p e c i a l  r o l e  t h a t  
s u b s i s t e n c e  p l a y s  i n  t h e  l i v e s  o f  m a n y  A l a s k a n s .  A s  e a r l y  a s  1 9 6 1 ,  t h e  
S t a t e  s o u g h t  t o  p r o t e c t  s u b s i s t e n c e  u s e  o f  m i g r a t o r y  w a t e r f o w l .  S i n c e  
1 9 7 3 ,  t h e  S t a t e  h a s  p r o v i d e d  a  s t a t u t o r y  p r e f e r e n c e  f o r  s u b s i s t e n c e  
u s e s .  I n  1 9 7 8 ,  m a j o r  a m e n d m e n t s  w e r e  m a d e  t o  t h e  l a w ,  w h i c h  p r o v i d e d  
f u r t h e r  p r o t e c t i o n  o f  s u b s i s t e n c e .  T h e  b i l l  r e c o g n i z e s  t h a t  t h e  p o l i c y  
o f  a f f o r d i n g  s u b s i s t e n c e  a  p r e f e r e n c e  i s  s o u n d  a n d  s h o u l d  c o n t i n u e .

H o w e v e r ,  s u b s i s t e n c e  h a s  b e e n  c o n t r o v e r s i a l .  I t  i s  p e r h a p s  t h e  
m o s t  d e v i s i v e  i s s u e  i n  t h e  s t a t e .  I t  i s  a  p o l i t i c a l ,  s o c i a l ,  a n d  l e g a l  
i s s u e  t h a t  a f f e c t s  t h e  a l l o c a t i o n  o f  r e s o u r c e s .  I t  i s  a l s o  f u n d a m e n t a l ­
l y  a  r e s o u r c e  i s s u e ,  i n  t h a t  t h e  c o n t i n u e d  h e a l t h  o f  A l a s k a ' s  f i s h  a n d  
g a m e  i s  n e c e s s a r y  t o  a l l  u s e r s .

S u b s i s t e n c e  h a s  b e e n  a  m a j o r  p o l i t i c a l  i s s u e  a t  l e a s t  s i n c e  1 9 7 8 ,  
w h e n  t h e  c u r r e n t  s u b s i s t e n c e  l a w  w a s  a d o p t e d .  I n  1 9 8 2 ,  A l a s k a  v o t e r s  
c o n s i d e r e d  a  r e f e r e n d u m  t o  r e p e a l  t h e  s u b s i s t e n c e  p r e f e r e n c e .  T h e y  
v o t e d  a g a i n s t  r e p e a l .
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S u b s i s t e n c e  h a s  b e e n  a  l o n g - s t a n d i n g  l e g a l  i s s u e .  I n  s e v e r a l  c o u r t  
c a s e s  i n  t h e  1 9 7 0 ' ,  a n d  1 9 8 0 ' s ,  A l a s k a n s  s o u g h t  t o  p r o t e c t  w h a t  t h e y  
v i e w e d  a s  t h e i r  s u b s i s t e n c e  r i g h t s .  I n  o t h e r  c a s e s ,  A l a s k a n s  h a v e
s o u g h t  e q u a l  a c c e s s  t o  r e s o u r c e s .  S i m i l a r  d i s p u t e s  o c c j r  i n  f r o n t  o f  
t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e .  H o w e v e r ,  u n t i l  r e c e n t l y  
t h e  r e s u l t s  o f  c o u r t  d e c i s i o n s  i n  M a d i s o n ,  E l u s k a ,  a n d  S k u s e .  f

A s  a  s o c i a l  i s s u e ,  s u b s i s t e n c e  i s  c a p a b l e  o f  p i t t i n g  A l a s k a n s  
a g a i n s t  A l a s k a n s ,  r u r a l  a g a i n s t  u r b a n ,  s p o r t  a g a i n s t  s u b s i s t e n c e .  I t  
h a s  o b v i o u s  a n d  u n f o r t u n a t e  r a c i a l  o v e r t o n e s .  I t  e n g e n d e r s  f e a r ,  a b o u t  
t h e  l o s s  o f  o p p o r t u n i t i e s ,  i n  s u b s i s t e n c e  a n d  s p o r t  u s e r s  a l i k e .  T h e s e  
e f f e c t s  n e e d  t o  b e  a v o i d e d .

D .  O N E  A P P R O A C H  T O  S O L V I N G  T H E  C U R R E N T  P R O B L E M S

O n e  w a y  t o  a p p r o a c h  s u b s i s t e n c e  i s  w i t h  a  c o m m i t m e n t  t o  t r y  t o  
u n d e r s t a n d  o t h e r  p e o p l e s '  c o n c e r n s .  A n y  b i l l  c o n c e r n i n g  s u b s i s t e n c e
w i l l  c a l l  f o r  d i f f i c u l t  d e c i s i o n s  b y  s t a t e  l a w m a k e r s ,  t h e  B o a r d  o f  
F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e ,  T h e  d e c i s i o n s  w i l l  b e  d i f f i c u l t  
b e c a u s e ,  f o r  t h e  m o s t  p a r t ,  s u b s i s t e n c e  i s  a n  i s s u e  t h a t  a s k s  l a w m a k e r s  
a n d  b o a r d  m e m b e r s  t o  d e a l  w i t h  c u l t u r e s  a n d  v a l u e s  t h a t  m a y  b e  d i f f e r e n t  
f r o m  t h e i r  o w n  a n d  t h o s e  o f  t h e  c o n s t i t u e n t s  t h e y  r e p r e s e n t .

T h e  b i l l  i s  a  s u b s t a n t i a l  r e w o r k i n g  o f  t h e  p r e s e n t  S t a t e  s t a t u t e .  
N e v e r t h e l e s s ,  m a n y  o f  t h e  k e y  p r i n c i p l e s  o f  t h e  p r e s e n t  s t a t u t e  a r e  
r e t a i n e d .  I t  ' c o m p l i e s  w i t h  t h e  t h r e e  p o i n t s  o f  F e d e r a l  l a w .

T h e  p r i m a r y  r e a s o n  f o r  r e w r i t i n g  t h e  p r e s e n t  s t a t u t e  i s  s i m p l y  t o
m a k e  t h e  l a w  m o r e  c l e a r .  B o t h  t h e  F e d e r a l  l a w  a n d  t h e  c u r r e n t  S t a t e  l a w
a r e  b r o a d  c o n c e p t u a l  s t a t u t e s ,  t h a t  r e q u i r e  t r a n s l a t i o n  i n t o  m o r e  
s p e c i f i c  g u i d a n c e  f o r  d a i l y  o p e r a t i o n s  a n d  d e c i s i o n  m a k i n g .  I f  t h e  l a w  
c a n  b e  m a d e  m o r e  c l e a r ,  t h e n  p e r h a p s  A l a s k a n s  c a n  a t  l e a s t  a g r e e  o n  w h a t  
i t  m e a n s  a n d  p r o c e e d  t o  d e b a t e  s p e c i f i c  d e c i s i o n s  a b o u t  h o w  t o  i m p l e m e n t  
i t .  S e v e r a l  e x a m p l e s  o f  c o n c e p t s  i n  n e e d  o f  c l a r i t y  m i g h t  b e  u s e f u l .

F i r s t ,  t h e  F e d e r a l  l a w  a n d  t h e  c u r r e n t  S t a t e  l a w  s p e a k  i n  t e r m s  o f  
" c u s t o m a r y  a n d  t r a d i t i o n a l "  s u b s i s t e n c e  u s e ,  b u t  t h e y  p r o v i d e  l i t t l e  
g u i d a n c e  a s  t o  w h a t  i s  " c u s t o m a r y  a n d  t r a d i t i o n a l . "  S e c o n d ,  t h e  F e d e r a l  
l a w  a n d  t h e  c u r r e n t  S t a t e  l a w  s p e a k  o f  s u b s i s t e n c e  u s e  o f  " w i l d l i f e " ,  
b u t  w h e t h e r  t h e  u s e  a n d  t h e  p r e f e r e n c e  g o  t o  a l l  w i l d l i f e  s t o c k s  a n d  
p o p u l a t i o n s  o r  j u s t  t h o s e  t h a t  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l  i s  u n a n ­
s w e r e d  b y  b o t h  t h e  F e d e r a l  l a w  a n d  t h e  c u r r e n t  S t a t e  l a w .  T h i r d ,  t h e  
F e d e r a l  l a w  s p e a k s  o f  s u b s i s t e n c e  a s  b e i n g  f o r  " r u r a l "  A l a s k a n s ,  b u t  i t  
p r o v i d e s  l i t t l e  g u i d a n c e  a s  t o  w h a t  " r u r a l "  m e a n s .  F o u r t h ,  t h e  F e d e r a l  
a n d  c u r r e n t  S t a t e  l a w s  b o t h  p r o v i d e  a  p r e f e r e n c e  f o r  s u b s i s t e n c e ,  b u t  
n e i t h e r  p r o v i d e s  m u c h  g u i d a n c e  a s  t o  t h e  m e a n i n g  o f  w h a t  l e v e l  o f  
a l l o c a t i o n  i s  a n  a p p r o p r i a t e  p r e f e r e n c e .  F i f t h ,  t h e  F e d e r a l  l a w  s p e a k s  
o f  a s s u r i n g  a n  " o p p o r t u n i t y "  f o r  s u b s i s t e n c e ,  b u t  w h a t  t h a t  " o p p o r t u n ­
i t y "  m e a n s  i s  u n a n s w e r e d .

T h e  v a g u e n e s s  i n  t h e  c u r r e n t  S t a t e  a n d  F e d e r a l  l a w  i s  p e r h a p s  t h e  
s o u r c e  o f  m u c h  o f  t h e  c o n f u s i o n  a n d  h o s t i l i t y  t h a t  p e r m e a t e s  t h e  p u b l i c  
s u b s i s t e n c e  d e b a t e  a n d  t h e  d e b a t e s  t h a t  o c c u r  i n  f r o n t  o f  t h e  b o a r d s .  
A s  l o n g  a s  p e o p l e  c a n n o t  e v e n  a g r e e  o n  t h e  t e r m s  t h e y  a r g u e  a b o u t ,  t h e
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p u b l i c  d e b a t e  w i l l  r e m a i n  c o n c e p t u a l  a n d  u n r e s o l v e d .  I t  w i l l  a l s o  b e  
m o s t l y  i r r e l e v a n t  t o  t h e  s p e c i f i c  i s s u e s  t h a t  c o n f r o n t  t h e  b o a r d s .

A  d a n g e r  i n  n o t  m a k i n g  t h e  l a w  m o r e  c l e a r  i s  t h a t  i t  w i l l  l e a d  t o  
s h i f t i n g  p o l i t i c a l  p r e s s u r e s  o n  t h e  b o a r d s ,  a s  A l a s k a  g r o w s  a n d  c h a n g e s .  
T h o s e  p r e s s u r e s  m a y  l e a d  t o  t h e  e r o s i o n  o f  s u b s i s t e n c e ,  s p o r t  a n d  
n o n c o n s u m p t i v e  u s e s  o f  w i l d l i f e .  T h e  p e o p l e  a n d  t h e  r e s o u r c e s  m a y  
s u f f e r .

T h e r e f o r e ,  o n e  h o p e  f o r  r e s o l v i n g  t h e  s u b s i s t e n c e  d e b a t e  m a y  l i e  i n  
a g r e e i n g  o n  t h e  m e a n i n g  o f  t h e  t e r m s  u s e d  i n  t h e  s t a t u t e  a n d  a g r e e i n g  o n  
a  m e t h o d  o f  a l l o c a t i n g  f i s h  a n d  g a m e .

T h i s  b i l l  t r i e s  t o  d e f i n e  t e r m s ,  p r o v i d e  g u i d a n c e  t o  t h e  b o a r d s ,  
a n d  e s t a b l i s h  a  m e t h o d  o f  a l l o c a t i n g .  i t  r e t a i n s  s o m e  v a g u e n e s s ,  i n  
b e h a l f  o f  a f f o r d i n g  f l e x i b i l i t y  t o  t h e  b o a r d s .

A n  i m p o r t a n t  p o i n t  a b o u t  t h i s  b i l l  i s  t h a t  i t  t r i e s  t o  c h a n g e  t h e  
n a t u r e  o f  f u t u r e  s u b s i s t e n c e  d e b a t e s  b y  m a k i n g  t h e m  d e b a t e s  o v e r  f a c t s  
r a t h e r  t h a n  c o n c e p t s .  T h e  t y p e s  o f  d e b a t e s  t h a t  w i l l  o c c u r ,  i f  t h i s  
b i l l  i s  a d o p t e d ,  w i l l  b e  d e b a t e s  o v e r  f a c t u a l  q u e s t i o n s ,  s u c h  a s  h o w  
m u c h  h a r v e s t  o f  a  p a r t i c u l a r  s t o c k  i s  n e c e s s a r y  f o r  s u b s i s t e n c e ;  w h e t h e r  
o r  n o t  a  p a r t i c u l a r  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  i s  s  s u b s i s t e n c e  
s t o c k ,  a n d  w h e t h e r  o r  n o t  a  p a r t i c u l a r  a r e a  i s  " r u r a l ” .  T h e s e  d e b a t e s  
a r e  w o r t h  p u r s u i n g ,  a n d  t h e y  w i l l  a l l  o c c u r  i n  f r o n t  o f  t h e  b o a r d s .

T h e  r e s u l t s  o f  a  d e b a t e  o v e r  s p e c i f i c  f a c t u a l  c i r c u m s t a n c e s  w i l l  
i n e v i t a b l y  b e  l e s s  t h a n  p e r f e c t .  T h e  b o a r d s  w i l l  e r r .  S o m e t i m e s  
s u b s i s t e n c e  w i l l  b e  g i v e n  t o o  m u c h  a n d  s o m e t i m e s  t o o  l i t t l e .  C o u r t s  
m i g h t  r e v e r s e  s p e c i f i c  d e c i s i o n s  b y  t h e  b o a r d s ,  b u t  t h e  l e g a l  f r a m e w o r k  
o f  t h e  b i l l  w i l l  s t a n d  s o  l o n g  a s  i t  c o m p l i e s  w i t h  t h e  t h r e e  p o i n t s  o f  
F e d e r a l  l a w .

I f  t h e  L e g i s l a t u r e ,  a d o p t s  a  s t a t u t e  t h a t  g i v e s  m e a n i n g  t o  t h e  
p h r a s e s  c o n t a i n e d  w i t h i n  i t ,  t h e n  p e r h a p s  A l a s k a n s  c a n  s h e d  t h e i r  f e a r s  
a b o u t  e a c h  o t h e r .  P e r h a p s  t h e n  t h e  b r o a d  c o n c e p t u a l  d e b a t e  w i l l  s i m p l e  
f a d e  a w a y .  P e r h a p s  t h e n ,  w i t h  t h e  h e l p  o f  t h e  b o a r d s ,  w e  c a n  b e  c o n f i ­
d e n t  t h a t  w e  w i l l  m a k e  d e c i s i o n s  t h a t  w i l l  b e  f a i r  t o  e a c h  o t h e r .
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SECTION BY SECTION DETAILED ANALYSIS

S e c t i o n  1

S e c t i o n  1  a m e n d s  t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  F i s h e r i e s  f o r  c l a s s i f y i n g  
f i s h  s t o c k s  w h e n e v e r  t h e  b o a r d  f i n d s  i t  n e c e s s a r y  f o r  r e g u l a t o r y  
p u r p o s e s .  T w o  n e w  c a t e g o r i e s  a r e  a d d e d .  T h e y  a r e  " p e r s o n a l  u s e  f i s h "  
a n d  " s u b s i s t e n c e  f i s h . "  P e r s o n a l  u s e  f i s h  a r e  s t o c k s  f o r  w h i c h  t h e  
b o a r d  a u t h o r i z e s  w h a t  a r e  c a l l e d  p e r s o n a l  u s e  f i s h e r i e s .  M o s t  a r e  d i p  
n e t  f i s h e r i e s  f o r  s a l m o n .  T h e y  g e n e r a l l y  h a v e  b a g  l i m i t s  t h a t  a r e  
h i g h e r  t h a n  s p o r t  b a g  l i m i t s .  P e r s o n a l  u s e  f i s h e r i e s  e x i s t  o n  t h e  
C o p p e r  R i v e r  a n d  o n  s o m e  s o c k e y e  s a l m o n  s t o c k s  o n  t h e  K e n a i  P e n i n s u l a .

C l a s s i f y i n g  f i s h  f o r  p a r t i c u l a r  p u r p o s e s  d o e s  n o t  i m p l y  t h a t  t h e  u s e s  
a r e  e x c l u s i v e  o f  o t h e r  u s e s .  H o w e v e r ,  a l l o c a t i o n  d e c i s i o n s ,  m a n a g e m e n t  
c o n c e r n s ,  o r  b i o l o g i c a l  c o n s i d e r a t i o n s  m a y  i n  p a r t i c u l a r  c i r c u m s t a n c e s  
r e q u i r e  t h a t  u s e  o f  a  f i s h  s t o c k  b e  r e s e r v e d  f o r  p a r t i c u l a r  u s e s .  T o  
d a t e ,  t h i s  h a s  r a r e l y  o c c u r r e d .

T h e  c l a s s i f i c a t i o n  o f  " s u b s i s t e n c e  f i s h "  m e r e l y  e n a b l e s  t h e  b o a r d  t o  
c l a s s i f y  f i s h  t o  b r i n g  t h e m  u n c  : r  s u b s i s t e n c e  r e g u l a t i o n .

S e c t i o n  2

S e c t i o n  2  a d d s  t w o  n e w  p a r a g r a p h s  t o  t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  
F i s h e r i e s ,  t h e  f i r s t  c o n c e r n s  s p e c i a l  m a n a g e m e n t  a r e a s .  I t  g i v e s  t h e  
B o a r d  o f  F i s h e r i e s  a u t h o r i t y  t o  e s t a b l i s h  p e r s o n a l  u s e  a r e a s ,  t r o p h y  
m a n a g e m e n t  a r e a s ,  c a t c h  a n d  r e l e a s e  a r e a s  ( w h i c h  s o  f a r  h a v e  o c c u r r e d  o n  
t w o  t r o u t  f i s h e r i e s ) ,  a n d  c h i l d r e n ' s  f i s h i n g  a r e a s .  I t  i s  p r o b a b l e  t h a t  
t h e  b o a r d  h a s  a l w a y s  h a d  t h e s e  a u t h o r i t i e s  b y  i m p l i c a t i o n ,  b u t  t h e  
a u t h o r i t y  w i t h  r e s p e c t  t o  c h i l d r e n ' s  f i s h e r i e s  h a d  b e e n  q u e s t i o n s  b y  t h e  
D e p a r t m e n t  o f  L a w .  T h i s  n e w  p a r a g r a p h  m a k e s  t h a t  a u t h o r i t y  c l e a r ,  a n d  
t h e  f a c t  t h a t  t h e  p a r a g r a p h  l i s t s  s e v e r a l  t y p e s  o f  s p e c i a l  f i s h i n g  a r e a s  
i s  n o t  m e a n t  t o  e x c l u d e  o t h e r  t y p e s  t h a t  a r e  n o t  m e n t i o n e d .

T h e  s e c o n d  n e w  p a r a g r a p h  t r a c k s  t h e  p u r p o s e s  o f  t h e  B o a r d  o f  f i s h e r i e s ,  
a s  s t a t e d  i n  t h e  s t a t u t e  t h a t  e s t a b l i s h e d  t h e  b o a r d  a n d  a s  s t a t e d  i n  
A r t i c l e  V I I I  o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .  A r t i c l e  V I I I  g a v e  t h e  
L e g i s l a t u r e  t h e  a u t h o r i t y  o v e r  t h e  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  
d e v e l o p m e n t  o f  n a t u r a l  r e s o u r c e s .  T h e  L e g i s l a t u r e  d e l e g a t e d  t h a t  
a u t h o r i t y  t o  t h e  B o a r d  o f  F i s h e r i e s .  T h i s  n e w  p a r a g r a p h  i s  b r o a d l y  
w o r d e d  s o  t h a t  t h e  b o a r d ' s  a u t h o r i t y  f o r  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  
d e v e l o p m e n t  r f  f i s h e r i e s  i s  t i e d  t o  a l l  a s p e c t s  o f  r e g u l a t i n g  
c o m m e r c i a l ,  s p o r t ,  s u b s i s t e n c e  a n d  p e r s o n a l  u s e  f i s h e r i e s .

S e c t i o n  3

S e c t i o n  3  i s  i d e n t i c a l  t o  p a r a g r a p h  ( 1 3 )  i n  s e c t i o n  2 ,  e x c e p t  t h a t  
s e c t i o n  3  a p p l i e s  t o  g a m e .

S e c t i o n  4

S e c t i o n  4  i s  a  m a j o r  p o r t i o n  o f  t h e  b i l l .  I t  a d d s  t w o  n e w  s e c t i o n s  t o  
t h e  A l a s k a  S t a t u t e s .  A S  1 6 . 0 5 . 2 5 8  s e t s  o u t  a  m e t h o d  o f  a l l o c a t i n g  f i s h
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a n d  g a m e  a m o n g  s u b s i s t e n c e ,  s p o r t ,  c o m m e r c i a l ,  a n d  n o n c o n s u m p t i v e  u s e s .  
I t  a l s o  c o n t a i n s  i m p o r t a n t  a s p e c t s  o f  c u r r e n t  s u b s i s t e n c e  l a w ,  s u c h  a s  
t h e  s u b s i s t e n c e  p r e f e r e n c e .  I t  i s  i n t e n d e d  t o  b e  c o n s i s t e n t  w i t h  
F e d e r a l  l a w .

A S  1 6 . 0 5 . 2 5 9  a d d r e s s e s  a d m i n i s t r a t i v e  a p p e a l s  o f  d e c i s i o n s  b y  t h e  
b o a r d s .

B e c a u s e  t h e  f i r s t  o f  t h e s e  t w o  n e w  s e c t i o n s ,  A S  1 6 . 0 5 . 2 5 8 ,  i s  i m p o r t a n t  
a n d  l o n g ,  t h e  a n a l y s i s  o f  A S  1 6 . 0 5 . 2 5 8  i s  b y  s u b s e c t i o n .

A S  1 6 . 0 5 . 2 5 8 ( a )

S u b s e c t i o n  ( a )  r e q u i r e s  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  t o  
i d e n t i f y  t h e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  t h a t  a r e  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s .  T h i s  w i l l  r e q u i r e  t h e  
D e p a r t m e n t  t o  e s t i m a t e  t h e  n u m b e r  o f  s u b s i s t e n c e  u s e r s  w h o  n e e d  t h e  
r e s o u r c e .  I t  w i l l  r e q u i r e  t h e  s u b s i s t e n c e  d i v i s i o n  o f  t h e  D e p a r t m e n t  
a n d  t h e  b o a r d s  t o  l o o k  a t  l o c a l  u s e  p a t t e r n s .

T h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  F e d e r a l  s u b s i s t e n c e  l a w  s a y s  t h a t  i n  
u s i n g  t h e  p h r a s e  " c u s t o m a r y  a n d  t r a d i t i o n a l " ,  C o n g r e s s  s o u g h t  t o  p r o t e c t  
u s e s  t h a t  w e r e  " l o n g - e s t a b l i s h e d  a n d  i m p o r t a n t "  a n d  i n  w h i c h  s u c h  u s e s  
i n c o r p o r a t e  b e l i e f s  a n d  c u s t o m s  w h i c h  h a v e  b e e n  h a n d e d  d o w n  b y  w o r d  o f  
m o u t h  f o r  e x a m p l e ,  f r o m  g e n e r a t i o n  t o  g e n e r a t i o n .  T h e  F e d e r a l  
l e g i s l a t i v e  h i s t o r y  a l s o  i n d i c a t e s  t h a t  t h e  b o a r d s ,  w i t h  a s s i s t a n c e  f r o m  
t h e  d e p a r t m e n t  a n d  t h e  r e g i o n a l  c o u n c i l s ,  m a y  c o n s i d e r  l o c a l  r e s i d e n c y ,  
e c o n o m i c  d e p e n d e n c e  a n d  t h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ,  i n  
d e t e r m i n i n g  w h a t  r e s o u r c e s  a n d  u s e s  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l .  T h e  
b o a r d s  s h o u l d  u s e  t h i s  m e a n i n g  o f  " c u s t o m a r y  a n d  t r a d i t i o n a l "  i n  
i d e n t i f y i n g  w h a t  s t o c k s  s h o u l d  b e  s u b j e c t  t o  s u b s i s t e n c e .

T h u s  w h e t h e r  a  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  i s  c u s t o m a r y  a n d  t r a d i t i o n ­
a l  s h o u l d  b e  m e a s u r e d  b y  a  m i x  o f  f a c t o r s ,  t h a t  i n c l u d e  n o t  o n l y  t h e  
a m o u n t  h a r v e s t e d ,  b u t  a l s o  o t h e r  f a c t o r s  s u c h  a s :  ( 1 )  w h e t h e r  o r  n o t  t h e  
u s e  i s  l o n g  e s t a b l i s h e d  a n d  i m p o r t a n t ;  ( 2 )  t h e  s e a s o n  a t  w h i c h  t h e  
r e s o u r c e  i s  h a r v e s t e d ;  ( 3 )  i t s  r e l a t i o n  t o  o t h e r  r e s o u r c e s  t h a t  a r e  u s e d  
f o r  s u b s i s t e n c e ;  ( 4 )  t h e  u s e s  t o  w h i c h  i t  i s  p u t ;  a n d  ( 5 )  c u l t u r a l  
v a l u e s  a s s o c i a t e d  w i t h  i t .

T h e r e  a r e  t w o  r e a s o n s  f o r  i d e n t i f y i n g  c u s t o m a r y  a n d  t r a d i t i o n a l  s t o c k s .  
O n e  h e l p s  s ’ ^ s i s t e n c e  a n d  t h e  o t h e r  h e l p s  s p o r t .  F i r s t ,  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  s t o c k s  s h o u l d  b e  t h e  o n e s  a b o u t  w h i c h  t h e  b o a r d s  
o u g h t  t o  b e  m o s t  s e n s i t i v e  i n  a l l o c a t i n g  f i s h  a n d  g a m e .  T h e y  a r e  t h e  
o n e s  i n  w h i c h  a l l o c a t i o n  e r r o r s  c o u l d  m o s t  i n f r i n g e  o n  s u b s i s t e n c e ,  a s  a  
f l e x i b l e  e c o n o m y  a n d  c u l t u r e .  S e c o n d ,  t h e  i d e n t i f i c a t i o n  o f  c u s t o m a r y  
a n d  t r a d i t i o n a l  s t o c k s  l e a v e s  t h o s e  t h a t  a r e  n o t  c u s t o m a r y  a n d  t r a d i ­
t i o n a l  a s  b e i n g  h a r v e s t e d  b y  a l l  A l a s k a n s  u n d e r  n o n s u b s i s t e n c e  r e g u ­
l a t i o n s .  S p o r t  g r o u p s  h a v e  o f t e n  a l l e g e d  t h a t  b i s o n ;  g o a t s ;  m a n y  s h e e p  
p o p u l a t i o n s ;  e l k  a n d  t r a n s p l a n t e d  g a m e ;  a n d  p e r h a p s  s o m e  s t e e l h e a d  a n d  
t r o u t  a n d  b r o w n  b e a r  p o p u l a t i o n s  a r e  n o t  s u b s i s t e n c e  s t o c k s  o r  a r e  n o t  
c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  s t o c k s .  W h e t h e r  o r  n o t  t h i s  i s  
t r u e  i n  p a r t i c u l a r  c i r c u m s t a n c e s  i s  n o t  d e c i d e d  b y  t h e  p r o p o s e d  l e g i s ­
l a t i o n .  T h a t  m a t t e r  s h o u l d  b e  l e f t  t o  f a c t u a l  d e t e r m i n a t i o n s  m a d e  b y
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t h e  b o a r d s .  T h i s  b i l l  g i v e s  t h e m  a u t h o r i t y  t o  m a k e  t h o s e  
d e t e r m i n a t i o n s .

T h e  b o a r d s  s h o u l d  a c t  w i t h  s e n s i t i v i t y  i n  i d e n t i f y i n g  s u b s i s t e n c e  
s t o c k s .  T h e y  a n d  t h e  d e p a r t m e n t  s h o u l d  s e e k  t h e  a s s i s t a n c e  o f  r e g i o n a l  
c o u n c i l s  a n d  l o c a l  a d v i s o r y  c o m m i t t e e s  t h a t  a r e  i n  p l a c e  t o  a s s i s t  t h e  
b o a r d s .  H o w e v e r ,  t h e  b o a r d  m a y  c h o o s e  n o t  t o  f o l l o w  a  r e g i o n a l  c o u n ­
c i l ' s  r e c o m m e n d a t i o n  i f  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  r e c o m m e n d a t i o n  i s  
n o t  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e .  T h i s  r e q u i r e m e n t  f o r  s u b s t a n t i a l  
e v i d e n c e  i s  c o n s i s t e n t  w i t h  e x i s t i n g  r e g u l a t i o n s  g o v e r n i n g  t h e  r e l a t i o n ­
s h i p  b e t w e e n  t h e  c o u n c i l s  a n d  t h e  b o a r d s ,  a n d  t h i s  i s  c o n s i s t e n t  w i t h  
F e d e r a l  s u b s i s t e n c e  l a w  c o n c e r n i n g  t h e  r e g i o n a l  c o u n c i l s .

A S  1 6 . 0 5 . 2 5 8 ( b )

A f t e r  t h e  b o a r d s  i d e n t i f y  s u b s i s t e n c e  s t o c k s ,  s u b s e c t i o n  A S  1 6 . 0 5 . 2 5 8 ( b )  
t h e n  r e q u i r e s  t h e  b o a r d s  t o  d e t e r m i n e  w h e t h e r  a  h a r v e s t a b l e  s u r p l u s  
e x i s t s  a n d  h o w  m u c h  o f  t h a t  s u r p l u s  i s  n e c e s s a r y  t o  p r o v i d e  a  r e a s o n a b l e  
o p p o r t u n i t y  f o r  s u b s i s t e n c e .

T h e  d e t e r m i n a t i o n  o f  w h e t h e r  a  h a r v e s t a b l e  s u r p l u s  e x i s t s  m u s t  b e  
c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d ,  s o u n d  m a n a g e m e n t  p r i n c i p l e s ,  a n d  t h e  
m a i n t e n a n c e  o f  h e a l t h y  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .  T h e  " s u s t a i n e d  
y i e l d "  p r i n c i p l e  i s  d e r i v e d  f r o m  A r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u ­
t i o n ,  a n d  " s o u n d  m a n a g e m e n t  p r i n c i p l e s "  a n d  " m a i n t e n a n c e  o f  h e a l t h y  
p o p u l a t i o n s "  a r e  d e r i v e d  f r o m  t h e  f e d e r a l  s u b s i s t e n c e  l a w .  L i k e  
" h a r v e s t a b l e  s u r p l u s " ,  t h e s e  t e r m s  a r e  t e r m s  o f  a r t  w i t h i n  t h e  p r o f e s ­
s i o n  o f  f i s h  a n d  w i l d l i f e  m a n a g e m e n t .  T h e y  a r e  s o m e w h a t  v a g u e  t e r m s ,  s o  
a  l a t t e r  s e c t i o n  o f  t h e  p r o p o s e d  b i l l  r e q u i r e s  t h e  b o a r d s ,  a f t e r  c o n s u l ­
t a t i o n  w i t h  t h e  D e p a r t m e n t ,  t o  d e f i n e  t h e m  b y  r e g u l a t i o n .

A  r e a s o n  f o r  a s k i n g  t h e  b o a r d s ,  r a t h e r  t h a n  t h e  D e p a r t m e n t  o r  t h e  
L e g i s l a t u r e ,  t o  d e f i n e  t h e m ,  i s  t h a t  t h e y  a r e  t e c h n i c a l  t e r m s  o f  a r t  
r e q u i r i n g  p r o f e s s i o n a l  g u i d a n c e .  T h e y  a l s o  c o n t a i n  a  m i x  o f  b i o l o g i c a l  
c o n s i d e r a t i o n s ,  a l l o c a t i o n  c o n s i d e r a t i o n s ,  a n d  s o c i a l  c o n s i d e r a t i o n s  
t h a t  a r e  a p p r o p r i a t e  f o r  t h e  b o a r d s  t o  b a l a n c e .  A  s e c o n d  r e a s o n  f o r  
d e f i n i n g  t h e m  b y  r e g u l a t i o n ,  r a t h e r  t h a n  b y  s t a t u t e ,  i s  t h a t  t h e y  w i l l  
b e  d i f f i c u l t  t o  d e f i n e .  T h e r e f o r e ,  r e g u l a t o r y  d e f i n i t i o n s  c a n  d e v e l o p  
o v e r  t i m e ,  r a t h e r  t h a n  b e  l o c k e d  i n  s t a t u t e .  A  t h i r d  r e a s o n  f o r  d e f i n ­
i n g  t h e m  i s  t o  p r o t e c t  t h e  s u b s t a n t i v e  i n t e r e s t s  o f  s u b s i s t e n c e ,  s p o r t ,  
c o m m e r c i a l ,  a n d  n o n - c o n s u m p t i v e  u s e r s .  T h e  t e r m s  a r e  c u r r e n t l y  i n  S t a t e  
a n d  F e d e r a l  l a w s ,  a n d  i f  f u t u r e  e x p e r i e n c e  s h o w s  t h a t  t h e  t e r m s  a r e  
i n c a p a b l e  o f  d e f i n i t i o n ,  t h e n  p e r h a p s  t h e y  s h o u l d  b e  s t r i c k e n  f r o m  o u r  
l a w s  a s  m e a n i n g l e s s  p h r a s e s  a n d  p e r h a p s  o u r  f i s h  a n d  g a m e  m a n a g e r s  
s h o u l d  t h e n  c o m e  u p  w i t h  o t h e r  t e r m s  t h a t  h a v e  m e a n i n g .  F i n a l l y ,  t h e  
r e s u l t  o f  l e a v i n g  t h e s e  t e r m s  u n d e f i n e d  i s  t h a t  m u c h  l i t i g a t i o n  o v e r  
a l l o c a t i o n  d e c i s i o n s  f o c u s e s  o n  p r o c e d u r a l  a r g u m e n t s ,  s u c h  a s  l a c k  o f  
p u b l i c  n o t i c e ,  r a t h e r  t h a n  o n  t h e  a c t u a l  m a n a g e m e n t  d e c i s i o n s  t h a t  
p r o m p t  t h e  l i t i g a t i o n .  E x a m p l e s  o f  t h i s  a r e  t h e  d i s p u t e s  i n  C o o k  I n l e t  
o v e r  s a l m o n  a l l o c a t i o n  b e t w e e n  s p o r t ,  c o m m e r c i a l  a n d  s u b s i s t e n c e  u s e s .

F e d e r a l  l a w  a p p l i e s  a n  a d d i t i o n a l  l i m i t a t i o n  o n  s u b s i s t e n c e  i n  n a t i o n a l  
p a r k s  a n d  m o n u m e n t s  t h a t  a r e  o p e n  t o  s u b s i s t e n c e .  S u b s i s t e n c e  i s  
c K o c r v i e n t  t o  t h e  " c o n s e r v a t i o n  o f  n a t u r a l  a n d  h e a l t h y  p o p u l a t i o n s "  o f
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w i l d l i f e  i n  n a t i o n a l  p a r k s  a n d  m o n u m e n t s .  A l t h o u g h  t h i s  s t a n d a r d  w a s  
n o t  i n c l u d e d  w i t h i n  t h e  p r o p o s e d  b i l l ,  t h e  b o a r d s  a n d  t h e  D e p a r t m e n t  
s h o u l d  r e c o g n i z e  t h e  s p e c i a l  F e d e r a l  s t a n d a r d  g o v e r n i n g  n a t i o n a l  p a r k s  
a n d  m o n u m e n t s ,  a n d  s u b s i s t e n c e  w i t h i n  t h e m ,  w h e n  t h e  b o a r d s  a d o p t  r e g u ­
l a t i o n s  d e f i n i n g  t h e  t e r m s  s u s t a i n e d  y i e l d ,  m a i n t e n a n c e  o f  h e a l t h y  
p o p u l a t i o n s ,  a n d  s o u n d  m a n a g e m e n t  p r i n c i p l e s .

P a r a g r a p h  ( 2 )  i n  s u b s e c t i o n  A S  1 6 . 0 5 . 2 5 8 ( b )  e s t a b l i s h e s  a  l e g a l  s t a n d a r d  
f n r  d e t e r m i n i n g  h o w  m u c h  o f  a  f i s h  s t o c k  o r  a  g a m e  p o p u l a t i o n  i s  n e e d e d  
f o r  s u b s i s t e n c e .  T h e  s t a n d a r d  i s  r e a s o n a b l e n e s s .  S t a t u t e s  a n d  c o u r t s  
f r e q u e n t l y  u s e  s u c h  s t a n d a r d s ,  e v e n  t h o u g h  t h e y  m a y  s e e m  v a g u e  t o  t h e  
p u b l i c  a t  l a r g e .  T h e  s t a n d a r d  m e a n s  t h a t  t h e  b o a r d s '  d e c i s i o n s  s h o u l d  
b e  b a s e d  o n  a v a i l a b l e  i n f o r m a t i o n .  I t  d o e s  n o t  p e r m i t  t h e  b o a r d s  t o  b e  
a r b i t r a r y ,  c a p r i c i o u s ,  o r  p r e j u d i c e d  i n  a l l o c a t i n g  t o  s u b s i s t e n c e .  
C o n v e r s e l y ,  i c  d o e s  n o t  r e q u i r e  t h e  b o a r d s  t o  s a t i s f y  d e s i r e s  o f  s u b s i s ­
t e n c e  u s e r s  t h a t  a r e  u n r e a s o n a b l e ,  t h a t  a r e  i n c o n s i s t e n t  w i t h  a v a i l a b l e  
i n f o r m a t i o n ,  o r  t h a t  m i g h t  b e  b a s e d  o n  p r e j u d i c e .

T h e  n o t i o n  o f  a  " r e a s o n a b l e  o p p o r t u n i t y  t o  s a t i s f y  s u b s i s t e n c e  u s e s "  
d o e s  n o t  g u a r a n t e e  a  p a r t i c u l a r  l e v e l  o f  h a r v e s t .

A S  1 6 . 0 5 . 2 5 8 ( c )

S u b s e c t i o n  ( c )  r e q u i r e s  t h e  b o a r d s  t o  a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  f o r  
s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s .  S u b s e c t i o n  ( c )  a l s o  c o n t a i n s  t h e
p r e f e r e n c e  f o r  s u b s i s t e n c e .  I t  i s  c o n s i s t e n t  w i t h  F e d e r a l  l a w .  I t  i s  a  
r e d r a f t i n g  o f  t h e  c u r r e n t  S t a t e  l a w ,  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  A S  
1 6 . 0 5 . 2 5 5 ( b ) .  T h e  r e d r a f t i n g  i s  i n t e n d e d  t o  m a k e  t h e  p r e f e r e n c e  m o r e  
c l e a r .

T h e  c u r r e n t  S t a t e  l a w  c o n t a i n s  t h e  s o - c a l l e d  " T i e r  I "  a n d  " T i e r  I I "
l e v e l s  o f  t h e  p r e f e r e n c e .  T h e  U . S .  S e n a t e  C o m m i t t e e  R e p o r t  o n  t h e  
F e d e r a l  l a w  c l e a r l y  i n d i c a t e s  t h a t  F e d e r a l  l a w  a l s o  c o n t a i n s  t h e  " T i e r  
I "  a n d  " T i e r  I I "  l e v e l s .  T i e r  I  i s  w h e n  t h e r e  i s  n o t  e n o u g h  h a r v e s t a b l e  
s u r p l u s  t o  a c c o m m o d a t e  a l l  c o n s u m p t i v e  u s e s  w i t h o u t  i n t e r f e r i n g  w i t h  
s o u n d  m a n a g e m e n t  o f  t h e  r e s o u r c e ,  b u t  t h e r e  i s  e n o u g h  s u r p l u s  t o  a l l o w  a
r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e .  A t  T i e r  I  t h e  p r e f e r e n c e
a l l o c a t e s  e n o u g h  o f  t h e  r e s o u r c e  t o  p r o v i d e  t h a t  r e a s o n a b l e  o p p o r t u n i t y ,  
a n d  a n y  s u r p l u s  t h a t  i s  l e f t  m a y  g o  t o  o t h e r  c o n s u m p t i v e  u s e s .

T i e r  I I  i s  w h e n  t h e r e  i s  n o t  e n o u g h  h a r v e s t a b l e  s u r p l u s  t o  p r o v i d e  a  
r e a s o n a b l e  o p p o r t u n i t y  t o  s u b s i s t e n c e .  W h e n  t h a t  o c c u r s ,  o t h e r  c o n s u m p ­
t i v e  u s e s  m u s t  b e  p r o h i b i t e d  a n d  s u b s i s t e n c e  m u s t  b e  r e s t r i c t e d  o n  t h e  
b a s i s  o f  t h r e e  f a c t o r s :  ( a )  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  f i s h
s t o c k  o r  g a m e  p o p u l a t i o n  a s  t h e  m a i n s t a y  o f  l i v e l i h o o d ,  ( 2 )  l o c a l  
r e s i d e n c y ,  a n d  ( 3 )  t h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .  A l t e r n a ­
t i v e  r e s o u r c e s  m e a n s  o t h e r  w i l d l i f e  a n d  a l t e r n a t i v e s  p u r c h a s e d  w i t h  
c a s h .

S e v e r a l  a d d i t i o n a l  p o i n t s  n e e d  t o  b e  m a d e  a b o u t  t h i s  s u b s e c t i o n .  F i r s t ,  
t h e  T i e r  I I  h u n t s  t h a t  h a v e  b e e n  c l o s e d  t o  s p o r t  h u n t e r s  w i l l  b e  r e ­
o p e n e d  b y  s e c t i o n  6 ,  7 ,  a n d  8 t h e  b i l l .  T h e  T i e r  I I  h u n t s  a r e  r e o p e n e d  
b y  l i m i t i n g  s u b s i s t e n c e  t o  r u r a l  r e s i d e n t s  w h o  a r e  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  u s e r s .  A l s o ,  s o m e  s t o c k s  t h a t  a r e  p r e s e n t l y

-  4 -



t

.

o p e n  o n l y  a s  T i e r  I I  s u b s i s t e n c e  h u n t e r s ,  a n d  a r e  t h e r e f o r e  c l o s e d  a s  
s p o r t  h u n t s ,  m a y  r e o p e n  b e c a u s e  t h e  s t o c k s  a r e  n o t  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  s t o c k s .  B i s o n  m a y  b e  a  c a s e  i n  p o i n t .

S e c o n d ,  t h e  s u b s i s t e n c e  p r e f e r e n c e  i s  o n l y  a  p r e f e r e n c e  o v e r  o t h e r  
c o n s u m p t i v e  u s e s .  T h i s  i s  c o n s i s t e n t  w i t h  F e d e r a l  l a w ,  a s  s t a t e d  i n  t h e  
p o l i c y  a n d  i n t e n t  s e c t i o n s  o f  t h e  F e d e r a l  l a w .  C a t c h  a n d  r e l e a s e  
f i s h e r i e s ,  t a k i n g  o f  f i s h  a n d  g a m e  f o r  m a n a g e m e n t  p u r n o s e s  s u c h  a s  
t r a n s p l a n t i n g  s t o c k s  o r  p o i s o n i n g  u n d e s i r a b l e  f i s h  p r i o r  t s t o c k i n g  a r e  
n o t  c o n s u m p t i v e  u s e s  f o r  p u r p o s e s  o f  t h e  s u b s i s t e n c e  l a w ,  s o  l o n g  a s  
t h e y  d o  n o t  i n t e r f e r e  w i t h  r e a s o n a b l e  o p p o r t u n i t i e s  f o r  s u b s i s t e n c e .  
S i m i l a r l y ,  n o n c o n s u m p t i v e  u s e s  i n  n a t i o n a l  p a r k s  o r  o t h e r  a r e a s ,  a n d  
a d m i n i s t r a t i v e  a c t i o n s  c o n s i s t e n t  w i t h  S t a t e  a n d  F e d e r a l  l a w ,  m a y  t a k e  
p r e c e d e n c e  o v e r  s u b s i s t e n c e .

A S  1 6 . 0 5 . 2 5 8 ( d )

S u b s e c t i o n  ( d )  a l l o w s  t h e  b o a r d s  t o  a u t h o r i z e  n o n s u b s i s t e n c e  h a r v e s t  o f  
s u b s i s t e n c e  r e s o u r c e s  w h e n  t h e  r e s o u r c e s  a r e  s u f f i c i e n t .

A S  1 6 . 0 5 . 2 5 8 ( e )

S u b s e c t i o n  ( e )  p r o v i d e s  t h a t  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  t h a t  a r e  
n o t  i d e n t i f i e d  a s  s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s  m a y  o n l y  b e  h a r ­
v e s t e d  u n d e r  n o n s u b s i s t e n c e  r e g u l a t i o n s .

A S  1 6 . 0 5 . 2 5 8 ( f )

S u b s e c t i o n  ( f )  p r o v i d e s  a u t h o r i t y  f o r  t h e  b o a r d s  t o  s h i f t  s u b s i s t e n c e  
u s e  o f  a  r e s o u r c e  t o  a  l i m i t e d  e x t e n t .  I n  m a k i n g  c r i t i c a l  a l l o c a t i o n  
d e c i s i o n s ,  t h e  b o a r d s  m a y  r e c o g n i z e  t h a t  s u b s i s t e n c e  i s  a  f l e x i b l e  
e c o n o m y  t h a t  d e p e n d s  o n  m a n y  r e s o u r c e s  t h a t  m a y  t o  s o m e  e x t e n t  b e  
i n t e r c h a n g e a b l e  a m o n g  s i m i l a r  r e s o u r c e s .  T h i s  a u t h o r i t y  i s  n o t  m e a n t  t o  
a l l o w  t h e  b o a r d s  t o  p r o h i b i t  s u b s i s t e n c e  u s e  o f  a  p a r t i c u l a r  s u b s i s t e n c e  
s t o c k  o r  p o p u l a t i o n ,  b u t  i s  m e a n t  t o  a l l o w  t h e  b o a r d s  t o  a p p o r t i o n  a n d  
a l l o c a t e  s u b s i s t e n c e  r e a s o n a b l y  a m o n g  s i m i l a r  s t o c k s  a n d  p o p u l a t i o n s .

A S  1 6 . 0 5 . 2 5 8 ( g )

S u b s e c t i o n  (g) p r o v i d e s  t h a t  a ll t a k i n g s  o f  f i s h  a n d  w i l d l i f e ,  i n c l u d i n g  

s u b s i s t e n c e  h a r v e s t ,  a r e  s u b j e c t  to r e a s o n a b l e  r e g u l a t i o n  of s e a s o n s ,  

l i m i t s ,  m e t h o d s  a n d  m e a n s ,  a nd o t h e r  s u c h  r e s t r i c t i o n s ,  i n c l u d i n g  

p r o h i b i t i o n s  o f  w a n t o n  w a 3 t e .

A S  1 6 . 0 5 . 2 5 8 ( h )

S u b s e c t i o n  ( i )  i s  a  t e c h n i c a l  a m e n d m e n t  w h i c h  p r o t e c t s  t h e  r i g h t s  o f  
m i l i t a r y  p e r s o n n e l ,  s t a t i o n e d  i n  A l a s k a  f o r  m o r e  t h a n  3 0  d a y s ,  t o  h u n t ,  
f i s h  a n d  t r a p  o n  m i l i t a r y  l a n d s  a s  p r o v i d e d  i n  F e d e r a l  l a w .

A S  1 6 . 0 5 . 2 5 8 ( 1 )

S u b s e c t i o n  ( i )  r e q u i r e s  t h e  b o a r d s ,  a f t e r  c o n s u l t a t i o n  w i t h  t h e  D e p a r t ­
m e n t ,  t o  d e f i n e  t h e  m e a n i n g  o f  " s u s t a i n e d  y i e l d " ,  " s o u n d  m a n a g e m e n t
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principles", "maintenance of healthy populations," and "harvestable 
surplus." The reasons for doing so are discussed above under AS 

16.05.258(b). In defining sound management principles the boards should 
take into account Federal law which requires, with respect to national 
parks, the "conservation of natural and healthy populations", as 
discussed above under AS 16.05.258(b). !

AS 16.05.259

This new section grants to the boards authority to establish administra­

tive appeal procedures, including requiring petitions for reconsidera­
tion. If the board establishes such a process, then this section will 
require an appellant to sue the process before going to court.

Section 5

Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which 
states that in a prosecution for the taking of fish or game in violation 
of a statute or regulation, it is not a defense to the charge that the 
taking was done for subsistence use. Because the boards are required to 
identify subsistence stocks and populations, this section requires a 

person to first seek to correct erroneous decisions by the boards, 

through appeal, petitions for reconsideration, or court action, rather 
than permitting the person to violate the regulation. This eliminates 
the "subsistence defense" as arose in the Eluska case and the Skuse 
case.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations 
providing for subsistence permits. Those permits may be for all subsis­
tence users within an area, or for communities or villages, groups or 
individuals. The boards are required to adopt a permit program when the 
subsistence preference requires restrictions on nonsubsistence users. 
The reason for this requirement is so that the Department and the boards 
can more closely monitor harvest m  order to prevent harm to the re­
source and to rebuild the stock or population to a point where the 
restrictions on nonsub3istence users will no longer be necessary.

Whenever the boards adopt permit programs, the boards and the Department 
should work cooperatively with regional councils, local advisory commit­
tees, and the public affected in order to assure public input, under­
standing, and support.

The new subsections (d) and (e) provide for notice of the terms of a 
permit and allow the boards to seek the assistance of Native village or 

region*. I corporations, and other community services appropriate to 
assist them in providing public notice.

Under subsection (f) the Department will administer subsistence permit 
programs, the Department is authorized to secure the assistance of 
people outside the department, such as members of village councils, 
staff of Native corporations, or village stores. Subsection (f) is



modeled after current statutes governing the issuance of licenses and 
tags.

Section 7

Section 7 amends the definition of subsistence fishing to state that 
subsistence fishing may only be engaged in by rural residents domiciled 
in a rural area.

Section 8

Section 8 amends the definition of subsistence uses to state that it 
does not include harvests for commercial enterprises. The addition of
the word "noncommercial" to the definition is not meant to prevent
limited exchanges of goods for cash under customary and tradition 
trading practices, but it is meant to prevent subsistence harvest for 
substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. Fish stocks and game 
populations are defined as any species or subgroup of a species that is 
manageable as a unit.

The bill adopts essentially the House-passed definition of "rural area." 
It is defined as a community or area of the State where noncommercial, 
customary and traditional, taking and use of fish and game is a
significant characteristic of the economy of the community or area. The 
focus should be on the significance of the noncommercial, customary and 
traditional harvest and use. It is not meant to preclude an area from 
being rural simply because there may also be significant elements of the 
case economy in the area, such as commercial fishing.

The definition of subsistence hunting is similar to the definition of
subsistence fishing discussed above. In the current statute the 
definition is located in AS 16.05.257, which is repealed. Also, in the 
current law, the defini.ion is inappropriately located separate from the 
rest of the definitions. Therefore, it is necessary to readopt a
definition.

Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(b)
concerns fish, and AS 16.05.255(b) concerns game. They are similarly 
worded in current law. They require the boards to adopt subsistence 
regulations and establish the preference in current law. In the bill, 
these requirements and the preference are readopted in the new AS 
16.05.258(c).

AS 16.05.257 is repealed because it is unused and is old law that
predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.



0- SECTION BY SECTION DETAILED ANALYSIS

Section I

Section 1 amends the authority of the Board of Fisheries for classifying 
fish stacks whenever the board finds it necessary for regulatory 
purposes. Two new categories are added. They are "personal use fish" 
and "subsistence fish." Personal use fish are stocks for which the
board authorizes what are called personal use fisheries. Most are dip 
net fisheries for salmon. They generally have bag limits that are 
higher than sport bag limits. Personal use fisheries exist on the 
Copper River and on some acrckey e - salmon stocks on the Kenai Peninsula, f-, 5L./4

y 1 an fX*. lfn*-£c
Classifying fish for particular purposes does not imply that the uses
are exclusive of other uses. However, allocation decisions, management 
concerns, or biological considerations may in particular circumstances 
require that use of a fish stock be reserved for particular uses. To 

date, this has rarely occurred.

The classification of "subsistence fish" merely enables the board to 
classify fish to bring them under subsistence regulation.

I/*
Section 2 J ^ ' f 1 I

Section 2 adds two new paragraphs to the authority of the /Board of 
Fisheries. the first concerns special management areas. It<jgive§7 the 
Board of Fisheries authority to establish personal use areas, trophy 

management areas, catch and_ release areas (which so far have occurred on 
two trout fisheries), andCchildren's fishing areas^ It is probable that 
the board has always had these authorities by implication, but the 
authority with respect to children's fisheries had been questions by the 
Department of Law. This new paragraph makes that authority clear, and 
the fact that the paragraph lists several types of special fishing areas 
is not meant to exclude other types that are not mentioned.

The second new paragraph tracks the purposes of the Board of fisheries, 
as stated in the statute that established the board and as stated in 
Article VIII of the Alaska State Constitution. Article VIII gave the 
Legislature the authority over the conservation, utilization, and 
development of natural resources. The Legislature delegated that 
authority to the Board of Fisheries. This new paragraph is broadly 

worded so that the board's authority for conservation, utilization, and 
development of fisheries is tied to all aspects of regulating 
commercial, sport, subsistence and personal use fisheries.

Section 3

Section 3 is identical to paragraph (13) in section 2, except that 
section 3 applies to game.

Section 4

Section A is a major portion of the bill. It adds two new sections to 
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish



and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains important aspects of current subsistence law, such as 
the subsistence preference. ^ It is intended to be consistent with 

Federal^awt^

AS 16.05.259 addresses administrative appeals of decisions by the 

boards.

Because the first of these two new sections, AS 16.05.258, is important 
and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to 
identify the fish stocks and game populations that are customary and 
traditional subsistence stocks and populations. This will require the 
Department to estimate the number of subsistence users who need the 
resource. It will require the subsistence division of the Department 

and the boar's to look at local use patterns. *7 * 1 s/ * f  »<•“

The legislative history of the Federal subsistence law says that in 
using the phrase "customary and traditional", Congress sought to protect 
uses that were "long-established and important" and in which such uses 

incorporate beliefs and customs which have been handed down by word of 
mouth for example, from generation to generation. The Federal 
legislative history also indicates that the boards, with assistance from J y O  
the department and the regional councils, (Inay consider local residency^'P )>

C
 E c o n o m i c  dependence and the availability of alternative resources, in ) ^  
determining what resources and uses are customary and traditionaf^/fhe' 
boards should use this meaning of "customary and traditional^ in '</
identifying what stocks should be subject to subsistence. ?

Thus whet‘ er a fish stock or game population is customary and tradition­
al should be measured by a mix of factors, that include not only the 
amount harvested, but also other factors such as: (1) whether or not the 
use is long established and important; (2) the season at which the 
resource is harvested; (3) its relation to other resources that are used 
for subsistence; (4) the uses to which it is put; and (5) cultural 
values associated with it.

There are two reasons for identifying customary and traditional stocks. 
One helps subsistence and the other helps sport. First, customary and 
traditional subsistence stocks should be the ones about which the boards 
ought to be most sensitive in allocating fish and game. They are the 
ones in which allocation errors could most infringe on subsistence, as a 
flexible economy and culture. Second, the identification of customary 
and traditional stocks leaves those that are not customary and tradi­
tional as being harvested by all Alaskans under nonsubsistence regu­
lations. Sport groups have often alleged that bison; goats; many sheep 
populations; elk and transplanted game; and perhaps some steelhead and 
trout and brown bear populations are not subsistence stocks or are not 
customary and traditional subsistence stocks. Whether or not this is 
true in particular circumstances is not decided by the proposed legis­
lation. That matter should be left to factual determinations made by

c
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the boards. This bill gives them authority to make those 
determinations.

The boards should act with sensitivity in identifying subsistence 
stocks. They and the department should seek the assistance of regional 

councils and local advisory committees that are in place to assist the 
boards. However, the board may choose not to follow a regional coun­
cil’s recommendation if the board determines Chat the recommendation is 
not supported by substantial evidence. This requirement for substantial 
evidence is consistent with existing regulations governing the relation­
ship between the councils and the boards, and this is consistent with 
Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards identify subsistence stocks, subsection AS 16.05.258(b) 
then requires the boards to determine whether a harvestable surplus 
exists and how much of that surplus is necessary to provide a reasonable 
opportunity for subsistence.

The determination of whether a harvestable surplus exists must be 
consistent with sustained yield,(sound management principled, and the 
(maintenance of healthy fish stocks and game populations. )The "sustained 
yield" principle is derived from Article VIII of the Alaska Constitu- 
tion, andTj'sound management principles1' and ^'maintenance of 

^ — populations are derived from the federal subsistence law

^harvestable surplus7 , these terms are terms of art within the profes- 
sioTT-ST tistTand'”wildlife management. They are somewhat vague terms, so 
a latter section of the proposed bill requires the boards, after consul­
tation with the Department, to define them by regulation.

A reason for asking the boards, rather than the Department or the 
Legislature, to define them, is that they are technical terms of art 
requiring professional guidance. They also contain a mix of biological 
considerations, allocation considerations, and social considerations 
that are appropriate for the boards to balance. A second reason for 
defining them by regulation, rather than by statute, is that they will 
be difficult to define. Therefore, regulatory definitions can develop 
over time, rather than be locked in statute. A third reason for defin­
ing them is to protect the substantive interests of subsistence, sport, 
commercial, and non-consumptive users. The terms are currently in State 
and Federal laws, and if future experience shows that the terms are 
incapable of definition, then perhaps they should be stricken from our 
laws as meaningless phrases and perhaps our fish and game managers 
should then come up with other terns that have meaning. Finally, the 
result of leaving these terms undefined is that much litigation over 
allocation decisions focuses on procedural arguments, such as lack of 
public notice, rather than on the actual management decisions that 
prompt the litigation. Examples of this are the disputes in Cook Inlet 
over salmon allocation between sport, commercial and subsistence uses.

Federal law applies an additional limitation on subsistence in national 
parks and monuments that are open to subsistence. Subsistence is 

. •i^„r,<5Prv;,t^on 0 f n a tural and healthy populations" of



wildlife in national parks and monuments. Although this standard was 

not included within the proposed bill, the boards and the Department 

should recognize the special Federal standard governing national parks 
and monuments, and subsistence within them, when the hoards adopt regu­
lations defining the terms sustained yield, maintenance of healthy 
populations, and sound management principles.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard 
for determining how much of a fish stock or a game population is needed 
for subsistence. The standard is reasonableness. Statutes and courts 
frequently use such standards, even though they may serm vague to the 
public at large. The standard means that the boards’ decisions should 
be based on available information. It does not permit the boards to be 
arbitrary, capricious, or prejudiced in allocating to subsistence. 
Conversely, it does not require the boards to satisfy desires of subsis­
tence users that are unreasonable, that are inconsistent with available 
information, or that might be based on prejudice.

The notion of a "reasonable opportunity to satisfy subsistence uses" 
does not guarantee a particular level of harvest.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for
subsistence stocks and populations-. s.».h.gprMpn (c) also contains the
preference for subsistence. C lt is consistent with Federal law7^> It is a  

redrafting of the current /State law, AS 16.05.251(b) and AS 
16.05.255(b). The redrafting /is intended to make the preference more 

clear. L_ h . h  i'~> \ •*, - (' f \  ( f )

The current State law contains the so-called "Tier I" and "Tier II" 
levels of the preference. The U.S. Senate Committee Report on the 
Federal law clearly indicates that Federal law also contains the "Tier 
I" and "Tier II" levels. Tier I is when there is not enough harvestable 
surplus to accommodate all consumptive uses without interfering with 
sound management of the resource, but there is enough surplus to allow a 
reasonable opportunity for subsistence. At Tier I the preference 
allocates enough of the resource to provide that reasonable opportunity, 
and any surplus that is left may go to other consumptive uses.

Tier II is when there is not enough harvestable surplus to provide a 
reasonable opportunity to subsistence. When that occurs, other consump­
tive uses must be prohibited and subsistence must be restricted on the 
basis of three factors: (a) customary and direct dependence on the fish
stock or game population as the mainstay of livelihood, (2) local 
residency, and (3) the availability of alternative resources. Alterna­
tive resources means other wildlife and alternatives purchased with 

cash.

Several additional points need to be made about this subsection. First, 4 1 
the T i e r L T  hunts— char have been closed to sport hunters will be re- 
openecKHby section 6. 7, and 8 the bil£> The Tier II hunts are reopened 
by limiting subsistence to nrfaT "  residents who are customary and 
traditional subsistence users. Also, some stocks that are presently

u j K k ]  ? - 4 _
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open only .ae Tier II subsistence hunters, and are therefore closed as 
sport hunts, may reopen because the stocks are not customary and 
traditional subsistence stocks. Bison may be a case in point.

Second, the subsistence preference is only a preference over other 
consumptive uses. This is consistent with Federal l a w ^ a s  stated in the 
policy and intent sections of the Federal law. (Catch and release 
fisheries, taking of fish and game for management purppses cuch as 
transplanting stocks or poisoning undesirable fish prior to stocking are 
not consumptive uses for purposes of the subsistence law)) so long as 
they do not interfere with reasonable opportunities for subsistence. 
Similarly, nonconsumptive uses in national parks or other areas, and 
administrative actions consistent with State and Federal law, may take 

precedence over subsistence.

AS 16.05.258(d)

4  5

Subsection (d) allows the boards to authorize nonsubsistence harvest of 
subsistence resoprces when the resources are sufficient. (r€.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are 
not identified as subsistence stocks and populations may only be har­
vested under nonsubsistence regulations.

AS 16.05.258(f)

Subsection>-(-£^provides authority for the boards to shift subsistence 
use of a resource-,.to a limited extent. In making critical allocation 
decisions, the boards-, may recognize that subsistence is a flexible 
economy that depends o n \many resources that m a y \ t o  some extent be 
interchangeable among "'similar resources. This authoritryis not meant to 
allow the boarcij tp'prohibit Subsistence use of'a particular subsistence 
stock or population, but is meahiLto allow^the boards to apportion and 
allocate subsistence reasonably among similar stocks and populations-

AS 16.05.258(g)

Subsection (g) provides that all takings of fish and wildlife, including 
subsistence harvest, are subject to reasonable regulation of seasons, 
limits, methods and means, and other such restrictions, including 

prohibitions of wanton waste.

AS 16.05.258(h)
y'C i «'■*/*' 5

Subsection (i) is a technical amendment which p^crteets the rights of 
military personnel, stationed in Alaska for more than 30 days, to hunt, 
fish and trap on military lands as provided in Federal law.

fa  ^
AS 16.05.258(1)

Subsection (i) requires the boards, after consultation with the Depart­
ment, to define the meaning of "sustained yield", "sound management



principles", "maintenance of healthy populations," and "harvestable 
surplus." The reasons for doing so are discussed above under AS 

16.05.258(b). In defining s und management principles the boards should 
take into account Federal law which requires, with respect to national 
parks, the "conservation of natural and healthy populations", as 
discussed above under AS 16.05.258(b). 1

AS 16.05.259

This new section grants to the boards authority to establish administra­

tive appeal procedures, including requiring petitions for reconsidera­
tion. —Lf the board-establishes such— a— p ro c e s St  ~ h en t̂ -s-^ggg€3nro— M i l  
require an -appelTanr to .'iue"the^'prode*ss~bef ore going— to-eoort.

^ i*jL
Section 5 J

Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which 
states that in a prosecution for the taking of fish or game in violation 
of a statute or regulation, it is not a defense to the charge that the 
taking was done for subsistence use. Because the boards are required to 
identify subsistence stocks and populations, this section requires a 

person to first seek to correct erroneous decisions by the boards, 
through appeal, petitions for reconsideration, or court action, rather 
than permitting the person to violate the regulation. This eliminates 
the "subsistence defense" as arose in the Eluska case and the Skuse 
case.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations 
providing for subsistence permits. Those permits may be for all subsis­
tence users within an area, or for communities or villages, groups or 
individuals. The boards are required to adopt a permit prograii when the 
subsistence preference requires restrictions on nonsubsistenze users. 
The reason for this requirement is so that the Department and the boards 
can more closely monitor harvest in order to prevent harm tc the re­
source and to rebuild the stock or population to a point where the 
restrictions on nonsubsistence users will no longer be necessary.

Whenever the boards adopt permit programs, the boards and the Department 
should work cooperatively with regional councils, local advisory commit­
tees, and the public affected in order to assure public input, under­
standing, and support.

The new subsections (d) and (e) provide for notice of the terms of a 
permit and allow the boards to seek the assistance of Native village or 
regional corporations, and other community services appropriate to 
assist them in providing public notice.

Under subsection (f) the Department will administer subsistence permit 
programs, the Department is authorized to secure the assistance of 
people outside the department, such as members of village councils, 
staff of Native corporations, or village stores. Subsection (f) is



modeled after current statutes governing the issuance of licenses and 
tags.

Section 7

Section 7 amends the definition of subsistence fishing to state that 
subsistence fishing may only be engaged in by rural residents domiciled 
in a rural area.

Section 8

Section 8 amends the definition of subsistence uses to state that it 
does not include harvests for commercial enterprises. The addition of 
the word "noncommercial" to the definition is not meant to prevent 
limited exchanges of goods for cash under customary and tradition 
trading practices, but it is meant to prevent subsistence harvest for 
substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. Fish stocks and game 
populations are defined as any species or subgroup of a species that is 
manageable as a unit.

The bill adopts ^ssentiaJJ^y the 

It is defined as a community or area of the State where noncommercial, 
customary and traditional, taking and use of fish and game is a 
significant characteristic of the economy of the community or area. The 
focus should be on the significance of the noncommercial, customary and 
traditional harvest and use. It is not meant to preclude an area from 
being rural simply because there may also be significant elements of the 
case economy in the area, such as commercial fishing.

The definition of subsistence hunting It similar to the definition of 
subsistence fishing discussed above. In the current statute the 
definition is located in AS 16.05.257, which is repealed. Also, in the 
current law, the definition is inappropriately located separate from the 
rest of the definitions. Therefore, it is necessary to readopt a 
definition.

Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(1 
concerns fish, and AS 16.05.255(b) concerns game. They are similarly 
worded in current law. They require the boards to adopt subsistence 
regulations and establish the preference in current law. In the bill, 
these requirements and the preference are readopted in the new AS 
16.05.258(c).

I
AS 16.05.257 is repealed because it is unused and is old law that 

’ predates the 1978 state subsistence law.

Section 11

_  ft,-, /  ,r
• e SS>~yj "y (j

House-passed definition of "iural area."

Section 11 provides that the bill would take effect on June 1, 1986.
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S e c t i o n  1

SECTIONAL ANALYSIS 
SCS FOR CSHB 288(SA)

Amends the authority of the Board of Fisheries for classifying fish 
stocks. The categories added are "personal use fish" and "subsistence 
fish."

Section 2

Gives the Board of Fisheries authorir/ to establish personal use areas, 
trophy management areas, catch and release areas, and children's fishing 
areas.

The second paragraph is worded so that the board's authority for 
conservation, utilization, and development of fisheries is tied to all 
aspects of regulating commercial, sport, subsistence and personal use 
fisheries.

Section 3

Is identical to the second paragraph of section 2, except that section 3 
applies to game.

Section 4

The proposed AS 16.05.258 sets out a method of allocating fish and game 
among subsistence, sport, commercial, and nonconsumptive uses. It is 
consistent with federal law.

AS 16.05.258(a) requires the Board of Fisheries and the Board of Game to 
identify the fish and stocks and game population that are customary and 
traditional subsistence stock and populations.

AS 16.05.258(b) then requires the boards to determine whether a 
harvestable surplus exists and how much of the surplus is necessary to 
provide a reasonable opportunity for subsistence.

AS 16.05.258(c) requires the boards to adopt subsistence regulations for 
subsistence stocks and populations. Subsection (c) r.lso contains the 
preference for subsistence. It is consistent with federal law.

AS 16.05.258(d) allows the boards to authorize nonsubsistence harvest of 
subsistence resources when the resources are sufficient.

AS 16.05.258(e) provides that fish stocks and game populations that are 
not identified as subsistence stocks and populations may only harvested 
under nonsubsistence regulations.

AS 16.05.258(f) provides authority for the boards to apportion and 
allocate subsistence reasonably among similar stocks and populations.

AS 16.05.258(g) provides that all takings of fish and wildlife, 
including subsistence harvest, are subject to reasonable regulation of 
seasons, limits, methods and means, and other such restrictions, 
including prohibitions of wanton waste.



A S  1 6 . 0 5 . 2 5 8 ( h )  p r o t e c t s  t h e  r i g h t s  of  m i l i t a r y  p e r s o n n e l  s t a t i o n e d  in 

A l a s k a  f o r  m o r e  t h a n  30 d a y s ,  to h u n t ,  f i s h  a nd t r a p  on  m i l i t a r y  l a n d s  

a s  p r o v i d e d  in  F e d e r a l  law.

A S  1 6 . 0 5 . 2 5 8 ( i )  r e q u i r e s  the b o a r d s ,  a f t e r  c o n s u l t a t i o n  w i t h  t he 

d e p a r t m e n t ,  to d e f i n e  t h e  m e a n i n g  of s u s t a i n e d  y i e l d ,  s ^ u n d  m a n a g e m e n t  

p r i n c i p l e s ,  a n d  h a r v e s t a b l e  s u r p l u s .

T h e  p r o p o s e d  A S  1 6 . 0 5 . 2 5 9  a d d r e s s e s  a d m i n i s t r a t i v e  a p p e a l s  of d e c i s i o n s  

b y  t h e  b o a r d s .  It g r a n t s  t h e  b o a r d s  a u t h o r i t y  to e s t a b l i s h  

a d m i n i s t r a t i v e  a p p e a l  p r o c e d u r e s ,  i n c l u d i n g  r e q u i r i n g  p e t i t i o n s  f o r  

r e c o n s i d e r a t i o n .

S e c t i o n  5

T h e  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1  s a y s  t h a t  in a p r o s e c u t i o n  f o r  the t a k i n g  of 

f i s h  o r  g a m e  in  v i o l a t i o n  of a s t a t u t e  or r e g u l a t i o n ,  it is n o t  a 

d e f e n s e  t h a t  t h e  t a k i n g  w a s  d o n e  f o r  s u b s i s t e n c e .

S e c t l  ,n 6

A m e n d s  A S  1 6 . 0 5 . 3 3 0  to a l l o w  t h e  b o a r d s  to a d o p t  r e g u l a t i o n s  p r o v i d i n g  

f o r  s u b s i s t e n c e  p e r m i t s .

S e c t i o n  7

A m e n d s  t h e  d e f i n i t i o n  of s u b s i s t e n c e  f i s h i n g  to s t a t e  t h a t  s u b s i s t e n c e  

f i s h i n g  m a y  on±y b e  e n g a g e d  in b y  r u r a l  r e s i d e n t s  d o m i c i l e d  in a r u r a l  

area.

S e c t i o n  8

A m e n d s  t h e  d e f i n i t i o n  of s u b s i s t e n c e  u s e s  to s t a t e  t h a t  o n l y  r e s i d e n t s  

d o m i c i l e d  in  a r u r a l  a r e a  m a y  q u a l i f y  f o r  s u b s i s t e n c e  w h i c h  d o e s  n o t  

i n c l u d e  h a r v e s t s  f o r  c o m m e r c i a l  e n t e r p r i s e s .

S e c t i o n  9

D e f i n i t i o n  s e c t i o n .

S e c t i o n  10

R e p e a l s  A S  1 6 . 0 5 . 2 5 1 ( b )  (fish) a n d  A S  1 6 . 0 5 . 2 5 5 ( b )  (game). T h e y  r e q u i r e  

t he b o a r d s  to a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  a n d  e s t a b l i s h  t h e  p r e f e r e n c e  

i n  c u r r e n t  law. I n  t h e  p r o p o s e d  b i l l ,  t h e s e  r e q u i r e m e n t s  a n d  t he 

p r e f e r e n c e  a r e  r e a d o p t e d  in  t h e  n e w  A S  1 6 . 0 5 . 2 5 8 ( c ) .

A S  1 6 . 0 5 . 2 5 7  is r e p e a l e d  b e c a u s e  it is u n u s e d  a n d  is o l d  l a w  tha t  

p r e d a t e s  t he 1 9 7 8  s t a t e  s u b s i s t e n c e  law.

S e c t i o n  11

P r o v i d e s  t h a t  t h e  b i l l  w i l l  t a k e  e f f e c t  o n  J u n e  1, 1986.

-  2 -



□ p  n a t i v e s ,  i n c .
411 W. 4th Avenue. Suite 1A • Anchorage. Alaska 99501 • Phene 907-274-3611

F e b r u a r y  10, 1986

TO: AFN Boa r d  of D i r e c t o r s

FROM: Don M i t c h e l l

S U B J E C T :  A b o o d  S u b s i s t e n c e  Bill

On F e b r u a r y  4th the S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  u n e x p e c t e d l y  
r e p o r t e d  a s u b s i s t e n c e  bill. A copy of the bill is a t t a c h e d .
The bill is a s u b s t i t u t e  for HB 288, the bill p a s s e d  by the H o u s e  
last s e s s i o n .  A l t h o u g h  it i n c l u d e s  s e v e r a l  of the c o n c e p t s  
e m b o d i e d  in the H o u s e  bill, the A b o o d  bill m a k e s  a n u m b e r  of 
c h a n g e s  to tit l e  16 w h i c h  have n o t h i n g  to do w i t h  s u b s i s t e n c e .

B I L L  A N A L Y S I S

1. D r a f t i n g : I n d e p e n d e n t  of its s u b s t a n t i v e  e f f e c t  the
A b o o d  bill has a n u m b e r  of t e c h n i c a l  d r a f t i n g  p r o b l e m s  w h i c h  
s h o u l d  be r e m e d i e d .

Sec. 3 a m e n d s  A.S. 1 6 . 0 5 . 2 5 1  (a) to d e l e g a t e  the Board 
of F i s h e r i e s  a u t h o r i t y  to r e g u l a t e  p e r s o n a l  use 
f i s h i n g ,  but the bill i n c l u d e s  no d e f i n i t i o n  of 
" p e r s o n a l  use f i s h i n g " .

Sec. 4 e s t a b l i s h e s  an e l a b o r a t e  m e t h o d o l o g y  w h i c h  the 
' B o a r d  of F i s h e r i e s  and B o a r d  of G a m e  m u s t  e a c h  f o l l o w  

to a d o p t  h u n t i n g  and f i s h i n g  r e g u l a t i o n s  ( i n c l u d i n g  but 
not l i m i t e d  to s u b s i s t e n c e  r e g u l a t i o n s ) .  T h e  first 
s t e p  in this p r o c e s s  is to i d e n t i f y  " s u b s i s t e n c e  u s e s "  
of a fish s t o c k  or ga m e  p o p u l a t i o n .  T h e  s e c o n d  step is 
to d e t e r m i n e  if the s t o c k  or p o p u l a t i o n  is h e a l t h y  
e n o u g h  to s u s t a i n  any h a r v e s t  (for s u b s i s t e n c e  or any 
o t h e r  p u r p o s e ) .  The o r d e r  in w h i c h  t h e s e  s t e p s  must be 
p e r f o r m e d  is n o n s e n s i c a l .  If a s t o c k  or p o p u l a t i o n  
w h i c h  is the s u b j e c t  of " s u b s i s t e n c e  u s e s "  c a n n o t  
s a f e l y  s u s t a i n  a s u b s i s t e n c e  h a r v e s t  no s u c h  h a r v e s t  
m a y  be a u t h o r i z e d .  T h a t  b e i n g  the case, i d e n t i f y i n g  
s u b s i s t e n c e  u s e s  of a s t o c k  or p o p u l a t i o n  p r i o r  to 
d e t e r m i n i n g  w h e t h e r  the s t o c k  or p o p u l a t i o n  can s a f e l y  
s u s t a i n  a h a r v e s t  of any k i n d  is a w a s t e  of time. The 
p r o c e s s  s h o u l d  be r e v e r s e d .  An a s s e s s m e n t  of 
b i o l o g i c a l  s t a t u s  s h o u l d  be the first s t e p  in the 
p r o c e s s  fcr a d o p t i n g  r e g u l a t i o n s .

c s
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Sec. 7 e s t a b l i s h e s  new d e f i n i t i o n s  of the ter m s  
" s u b s i s t e n c e  f i s h i n g "  and " s u b s i s t e n c e  h u n t i n g " .  The 
d e f i n i t i o n s  s t a t e  "hat s u b s i s t e n c e  f i s h i n g  and h u n t i n g  
is h u n t i n g  and f i s h i n g  "by a r e s i d e n t  d o m i c i l e d  in a 
rur a l  ar e a  of the s t a t e  for s u b s i s t e n c e  u s e s " .

H o w e v e r ,  the new d e f i n i t i o n  of " s u b s i s t e n c e  u s e s "  in 
the bill l i m i t s  s u b s i s t e n c e  us e s  to "a r e s i d e n t  
d o m i c i l e d  in a r u r a l  ar e a  of the s t a t e " .  C o n s e q u e n t l y ,  

\ i n s e r t i n g  this p h r a s e  in the " s u b s i s t e n c e  f i s h i n g "  and 
V ' s u b s i s t e n c e  h u n t i n g "  d e f i n i t i o n s  is r e d u n d a n t .

2. S h i f t i n g  S u b s i s t e n c e  Uses To A l t e r n a t i v e  S t o c k s  And 
P o p u l a t i o n s : The bill r e p e a l s  A.S. 1 6 . 0 5 . 2 5 1 ( b )  and . 2 5 5 ( b )  -
the s e c t i o n s  w h i c h  p r e s e n t l y  g o v e r n  the a d o p t i o n  of s u b s i s t e n c e
r e g u l a t i o n s  - and e s t a b l i s h e s  a new s e c t i o n  A.S. 1 6 . 0 5 . 2 5 8  in
their place. The new s e c t i o n  e s t a b l i s h e s  a new p r o c e s s  for
s u b s i s t e n c e  r u l e m a k i n g .  S u b s e c t i o n  (f) of the new s e c t i o n  

pro vid e s  :

If this p r o v i s i o n  w e r e  to b e c o m e  law the B o a r d  of F i s h e r i e s ,  for 
e x a m p l e ,  may shut do w n  the k i n g  s a l m o n  f i s h e r y  at T y o n e k  on the 
t h e o r y  that it was p r o v i d i n g  the s u b s i s t e n c e  p r i o r i t y  by s h i r t i n g  
s u b s i s t e n c e  f i s h i n g  to re d s  or some o t h e r  s p e c i e s  of s a l m o n  less 
c o v e t e d  by s p o r t s m e n .  S i m i l a r l y ,  the B o a r d  of G a m e  w o u L d  be 
u t h o r i z e d  to sh u t  do w n  s u b s i s t e n c e  h u n t i n g  for inoose or bear in 

a p a r t i c u l a r  a r e a  if it c o u l d  find a n o t h e r  s p e c i e s  of g a m e  to 
m o v e  the s u b s i s t e n c e  h u n t i n g  e f f o r t  to. N e e d l e s s  to say, this 
p r o v i s i o n  m a k e s  a m o c k e r y  of the s u b s i s t e n c e  p r i o r i t y .  it is 
a l s o  i n c o n s i s t e n t  with the r e g u l a t o r y  s t a n d a r d s  set f o r t h  in 
t i t l e  VI I I  of A N I L C A .  T h e  l e g i s l a t i v e  h i s t o r y  of tit l e  VIII 
i n d i c a t e s  that the f e d e r a l  s u b s i s t e n c e  p r i o r i t y  is s t o c k  and 
p o p u l a t i o n  s p e c i f i c .  C o n s e q u e n t l y ,  if this p r o v i s i o n  is e n a c t e d ,  
the S t a t e  will c o n t i n u e  to be out of c o m p l i a n c e  w i t h  A N I L C A .

3. C u r t a i l i n g  N o n s u b s i s t e n c e  U s e s  B e f o r e  C u r t a i l i n g  
S u b s i s t e n c e  U s e s : P r o p o s e d  s e c t i o n  A.S. 1 6 . 0 5 . 2 5 8 ( c )  is
a m b i g u o u s  as to w h e t h e r  all n o n s u b s i s t e n c e  us e s  of a s t o c k  or 
p o p u l a t i o n  m u s t  be e l i m i n a t e d  b e f o r e  s u b s i s t e n c e  u s e s  can be 
c u r t a i l e d .  In p e r t i n e n t  part, s u b s e c t i o n  (c) s t a t e s :

If a s u r p l u s  is not s u f f i c i e n t  to a c c o m m o d a t e  all 
c o n s u m p t i v e  u s e s  of the s u r p l u s ,  but is s u f f i c i e n t  
to a c c o m m o d a t e  s u b s i s t e n c e  u s e s  of the s u r p l u s ,  then 
s u b s i s t e n c e  uses s h a l l  be a c c o r d e d  a p r e f e r e n c e  over 
o t h e r  c o n s u m p t i v e  uses, and the r e g u l a t i o n s  s h a l l  
p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  s u b s i s t e n c e

In m a k i n g  a l l o c a t i o n  d e c i s i o n s  the b o a r d s  may a p ­
p o r t i o n  s u b s i s t e n c e  use a m o n g  s p e c i e s ,  s t o c k s ,  and 
p o p u l a t i o n s  that are s i m i l a r  and r e a s o n a b l y  a v a i l a b l e .



u s e s  of the s u r p l u s ,  and may p r o v i d e  o p p o r t u n i t i e s  to 
s a t i s f y  o t h e r  c o n s u m p t i v e  u s e s  of the s u r o L u s .
( E m p h a s i s  a d d e d  )

The f e d e r a l  s u b s i s t e n c e  p r i o r i t y  r e q u i r e s  all n o n s u b s i s t e n c e  uses 
of a s t o c k  or p o p u l a t i o n  to be e l i m i n a t e d  b e f o r e  s u b s i s t e n c e  u s e s  
may be c u r t a i l e d .  If the l a n g u a g e  c i t e d  a b o v e  a u t h o r i z e s  the 
b o a r d s  to do o t h e r w i s e  and the l a n g u a g e  is e n a c t e d ,  the S t a t e  
w i l l  c o n t i n u e  to be out of c o m p l i a n c e  wi t h  A N I L C A .

4 . S u s t a i n e d  Y ie Id , C§jou~nd M a n a g e m e n t  .J^iid tiCe Mi i n r q iernrp~~~^ 

ofi— nea-Frhv F i s h  S t o c k s  and G a m e  PojUjla tTon"sT^> The A l a s k a  
C VrrsTTtu 1 1 on r e q u i T e s ^  fish s t o c k s  and game p o p u l a t i o n s  to be 
m a n a g e d  on a s u s t a i n e d  y i e l d  basis. C o n s i s t e n t  with this 
c o n s t i t u t i o n a l  m a n d a t e ,  s u s t a i n e d  y i e l d  is the r e g u l a t o r y  
s t a n d a r d  in t i t l e  16 w h i c h  p r e s e n t l y  t r i g g e r s  the a b i l i t y  of the 

Boa r d  of F i s h e r i e s  and B o a r d  or G a m e  to a d o p t  anv h u n t i n g  and 
f i s h i n g  r e g u l a t i o n s .  For r e a s o n s  that r e m a i n  u n c l e a r ,  in 
a d d i t i o n  to " s u s t a i n e d  y i e l d "  the A b o o d  bill e s t a b l i s h e s  two 
a d d i t i o n a l  s t a n d a r d s ,  i.e., " s o u n d  m a n a g e m e n t "  and "the 
m a i n t e n a n c e  of h e a l t h y  p o p u l a t i o n s  fish s t o c k s  and ga m e  
p o p u l a t i o n s " ,  e a c h  of w h i c h  m u s t  be m e t  b e f o r e  a b o a r d  m a y  a d o p t  
any h u n t i n g  or f i s h i n g  r e g u l a t i o n s ,  i n c l u d i n g  s p o r t  and 
c o m m e r c i a l  as w e l l  as s u b s i s t e n c e .  S e e  p r o p o s e d  A.S.
1 6 . 0 5 . 2 5 8 ( b ) .  If a fish s t o c k  is at s u s t a i n e d  y i e l d  the B o a r d  of 
F i s h e r i e s  w o u l d  ha v e  no l e g a l  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  
a u t h o r i z i n g  f i s h i n g  on the s t o c k  u n l e s s  it f i r s t  d e t e r m i n e d  that 
s u c h  f i s h i n g  w o u i d  a l s o  be c o n s i s t e n t  w i t h  " s o u n d  m a n a g e m e n t "  anu 
"the m a i n t e n a n c e  of a h e a l t h y  s t o c k " .  N e i t h e r  of the new ter m s  
is d e f i n e d .  I n s t e a d  the bill i n s t r u c t s  the b o a r d s  to a d o p t  
r e g u l a t i o n s  d e f i n i n g  all t h r e e  t e r m s .  The a d d i t i o n  of t h e s e  new 
b i o l o g i c a l  s t a n d a r d s  has n o t h i n g  w h a t s o e v e r  to do w i t h  the 
s u b s i s t e n c e  c o n t r o v e r s y  or the h o l d i n g  in the Mad ison c a s e  w h i c h  
the l e g i s l a t i o n  is o s t e n s i b l e  t r y i n g  to fix. H o w e v e r ,  if e n a c t e d  
into law, the n e w  b i o l o g i c a l  s t a n d a r d s  wi l l  h a v e  a p r o f o u n d  
e f f e c t  on all h u n t i n g  and f i s h i n g .  S i n c e  no one in A l a s k a  has 
c o m p l a i n e d  a b o u t  the " s u s t a i n e d  y i e l d "  s t a n d a r d ,  why A b o o d  w a n t s  
to use the s u b s i s t e n c e  bi l l  to m a k e  s u c h  a r a d i c a l  c h a n g e  in fish 
and w i l d l i f e  m a n a g e m e n t  p o l i c y  is p e r p l e x i n g .

5. S u b s i s t e n c e  P e r m i t s : Sec. 6 of the bill r e q u i r e s  the 
b o a r d s  to i s s u e  s u b s i s t e n c e  p e r m i t s  "for a r e a s ,  v i l l a g e s ,  

c o m m u n i t i e s ,  g r o u p s ,  or i n d i v i d u a l s "  w h e n e v e r  the i m p l e m e n t a t i o n  
of the s u b s i s t e n c e  p r i o r i t y  r e q u i r e s  a r e d u c t i o n  in 
n o n s u b s i s t e n c e  h u n t i n g  o p p o r t u n i t i e s .  T h e  l a n g u a g e  of the 
s e c t i o n  p r o v i d e s  no f l e x i b i l i t y .  T h e  b o a r d s  m u s t  i s sue 
s u b s i s t e n c e  p e r m i t s  r e g a r d l e s s  of how s t u p i d  it may be to do so.

6. L i m i t a t i o n  of " S u b s i s t e n c e  U s e s "  to R e s i d e n t s  of R u r a l  
A l a s k a :  The o n l y  r e a s o n  s u b s i s t e n c e  l e g i s l a t i o n  is n e e d e d  is to
li m i t  the c l a s s  of h u n t e r s  a n d  f i s h e r m e n  e l i g i b l e  to e n g a g e  in 

" s u b s i s t e n c e  u s e s "  to r e s i d e n t s  of r u r a l  A l a s k a .  The A b o o d  bill



a p p e a r s  to a c c o m p l i s h  this goal, but in an u n c o n s t i t u t i o n a l  way. 

On the one b "d Sec. 7 s a t i s f a c t o r i l y  a m e n d s  the d e f i n i t i o n  of 
" s u b s i s t e n c e  •»s" in A.S. 1 6 . 0 5 . 9 4 0 ( 2 3 )  to limit the p u r v i e w  of
the d e f i n i t i  i A l a s k a  r e s i d e n t s  " d o m i c i l e d  in a rur a l  a r e a  of
the s t a t e " .  ,u :ver, the bill then e s t a b l i s h e s  a new d e f i n i t i o n  

of the t e r m  " d o m i c i l e "  w h i c h  e s t a b l i s h e s  a 12 m o n t h  r e s i d e n c y  
r e o u i r e m e nt. In a d d i t i o n  to a g a i n  t a k i n g  the S t a t e  out of 

“tltim'pTiance w i t h  title VI I I  (the l e g i s l a t i v e  h i s t o r y  of t i t l e  VI I I  
s p e c i f i c a l l y  p r o h i b i t s  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s ) ,  a 12 
m o n t h  r e s i d e n c y  r e q u i r e m e n t  is p a t e n t l y  u n c o n s t i t u t i o n a l .

The a b o v e  a n a l y s i s  h i g h l i g h t s  the p r o v i s i o n s  of the A b o o d  bill 
w h i c h  r a i s e  the mo s t  s e r i o u s  p r o b l e m s .  T h e  bill c o n t a i n s  
a d d i t i o n a l  p r o v i s i o n s  w h i c h  are e i t h e r  o b n o x i o u s  or u n n e c e s s a r y  

but w h i c h  do not c o n f l i c t  w i t h  the p r o t e c t i o n  of s u b s i s t e n c e  
h u n t i n g  and f i s h i n g  or w i t h  b r i n g i n g  the S t a t e  ba c k  into 
c o m p l i a n c e  w i t h  the r e g u l a t o r y  s t a n d a r d s  in t i t l e  V I I I  of A N I L C A .  
The A b o o d  bill is now b e f o r e  the S e n a t e  R e s o u r c e s  C o m m i t t e e  

c h a i r e d  by A r l i s s  S t u r g u l e w s k i . T h e  first w o r k  s e s s i o n  on the 
bill has been s c h e d u l e d  for F e b r u a r y  19th.
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SenateCommittee on &e£fotirce£
TO Senate Resource Committee Members February 26, 1986

FROM: Senate Resources Committee Staff

RE: SCS for CS for HB 288 (Resources) "An Act relating to the taking of

fish and game for subsistence and personal use; and providing for an 

effective date." and suggested changes.

Section 1 amends the authority of the Board of Fisheries for classifying 

fish stocks whenever the board finds it necessary for regulatory 

purposes. Two new categories are added. They are "personal use fish" 

and "subsistence fish." Small personal use fisheries exist on the

Copper River and on some salmon stocks on the Kenai Peninsula, in

Southeast Alaska, and on the Naknek River. In addition to areas where

personal use fishing already occurs, it is envisioned that personal use 

fisheries would be irticularly appropriate in certain areas of the

state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses 

are exclusive of other uses. However, allocation decisions, management 

concerns, or biological considerations may in particular circumstances 

require that use of a fish stock be reserved for particular uses or that 

certain uses be excluded.

SECTION BY SECTION ANALYSIS

Section 1


