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1, Repeal AS 16.05.255(b). This is the most rational and 
sensible approach, but maybe the least desirable politically, 
Repealing this provision overturns Madison and moots Eluska, at 
least for fish violations, and allows rational allocation of 
fish resources among different user groups.

Repealing this provision will not prevent the Board of 
Fish from establishing subsistence regulations, but will 
reestablish the rationally based management allocation scheme 
that existed before Madison.

Failure to repeal may result in emergency closure of 
the fishing grounds to commercial interests and tourists.

1 strongly recommend repeal, even if the legislature 
takes up the issue next session.

Repeal should not have any particular effect on the
Alaska National Interest Lands Conservation Act (ANILCA) since
the waters affected are all state navigable bodies.

Colonel Henderson will speak to the Commissioner who 
will speak to the Governor about this alternative.

2, Adopt Emergency Fish Regulations.

(a) Alternative 1: Adopt regulations that provide
priority for subsistence users. This will satisfy Madison and 
Eluska, but may have the effect of closing commercial fisheries, 
at least in some areas (Cook Inlet, Prince William Sound), 
prohibiting commercial guiding (Kenai River), and prohibiting 
nonresident sport fishing,

(b) Alternative 2: Adopt regulations for specific
areas having particular potential for human conflict and
resource impact: Cook Inlet (including river drainages);
Sueitna and Copper drainages.

The regulations might establish subsistence 
regulations for king salmon that parallel presently established 
sport limits, seasons, and waters. Then, either declare certain 
species as secondary subsistence (reds, pinks) with much higher 
limits, or set aside subsistence limits for certain species m  a 
number of different areas.

The theory would be to spread the taking of desirable 
species across a wide area of the state while allowing 
subsistence priority overall.
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I  have  r e q u e s t e d  t h a t  L i z a  McCracken d r a f t  two s e t s  o f  
a l t e r n a t i v e  emergency r e g u l a t i o n s .  The f i r s t  w ou ld  a t t e m p t  t o  
accommodate t h e  d i f f e r e n t  u s e r  g ro u p s  a l o n g  t h e  l i n e s  s e t  o u t  
above .  The s e c o n d  would  c o n s i s t  o f  c o n t i n g e n t  emergency 
r e g u l a t i o n s  t h a t  would  go i n t o  e f f e c t  i f  a c o u r t  w e re  t o  e n j o i n  
t h e  s t a t e  f rom  e n f o r c i n g  t h e  f i r s t .  The c o n t i n g e n t  r e g u l a t i o n s  
would im m e d ia te ly  c l o s e  a l l  co m m erc ia l  and n o n r e s i d e n t  f i s h i n g ,  
and e s t a b l i s h  s u b s i s t e n c e  r u l e s .  T h i s  w i l l  s a t i s f y  M adison  and 
E lu s k a  and p e r m i t  e n f o r c e m e n t .
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D a n i e l  W, H ickey
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The F i s h  Board w i l l  n e e d  t o  m ee t  no l a t e r  t h a n  mid t o  
l a t e  may t o  c o n s i d e r  t h e s e  r e g u l a t i o n s .

3 . Take No L e g i s l a t i v e  Or R e g u l a t o r y  A c t i o n

I f  no l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n  i s  t a k e n ,
i t  w i l l  n o t  be  p o s s i b l e  t o  e n f o r c e  n o n c o m m erc ia l  p o a c h in g  by
r e s i d e n t s .  I n  t h i s  e v e n t ,  we a r e  p r o b a b l y  l i m i t e d  i n  o u r
e n fo r c e m e n t  a b i l i t y  t o  p r o s e c u t e  w an ton  w a s t e ,  g e a r  v i o l a t i o n s ,
e t c .  I t  i s  n o t  c l e a r  w h e t h e r  we c o u l d  p r e v e n t  p e o p l e  f rom u s i n g
n e t s  i n  r i v e r s  on t h e  b a s i s  t h a t  n e t t i n g  i s  n o t  t r a d i t i o n a l  o r
c u s to m a r y .  T h e re  w i l l  p r o b a b l y  be  no way t o  l i m i t  t h e  number o f
f i s h  t a k e n ,  t h e  h o u r s  o r  days o f  t h e  t a k i n g ,  o r  e s t a b l i s h i n g
a b s o l u t e  p r i o r i t y  o f  s u b s i s t e n c e  u s e r s .

A, U n le ss  l e g i s l a t i v e ,  r e g u l a t i n g ,  o r  j u d i c i a l  a c t i o n  o v e r r u l e s  
E l u s k a , we sh o u ld :

( a )  R e f e r  t o  f e d e r a l  a u t h o r i t i e s  a l l  game p o a c h in g  
a c t i v i t i e s  o c c u r r i n g  i n  n a t i o n a l  p a r k s  and 
monuments ;

(b )  E n f o r c e  p o a c h in g  c a s e s  on s t a t e  l a n d  when

(1) t h e  p o a c h i n g  o c c u r s  i n  an  a r e a  t o t a l l y  c l o s e d
t o  t h e  t a k i n g  o f  a p a r t i c u l a r  s p e c i e s ;  o r

(2)  t h e  t a k i n g  o f  a p a r t i c u l a r  s e x  i s  t o t a l l y  
p r o h i b i t e d ;

( c )  C o n t in u e  t o  p r o c e s s  a l l  p e n d in g  c a s e s  u n t i l  an 
a f f i d a v i t  i s  f i l e d  c l a i m i n g  s u b s i s t e n c e ,

(d)  N e i t h e r  c i t e  v i o l a t i o n s ,  n o r  s e i z e  e v i d e n c e ,  when 
t h e  game i s  t a k e n  on s t a t e  l a n d ,  i n  an  a r e a  
opened  p a r t  o f  t h e  y e a r  t o  t a k i n g  o f  t h e  
p a r t i c u l a r  s p e c i e s  o r  s e x  k i l l e d ,  when t h e  t a k i n g  
i s  by  a r e s i d e n t  f o r  h i s  p e r s o n a l  c o n su m p t io n ;
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(e )  E n f o r c e  a] 1 game v i o l a t i o n s  by n o n r e s i d e n t s  o r  
co m m erc ia l  o p e r a t o r s ;

I n  e v e r y  c a s e  c o n s i d e r e d  f o r  p r o s e c u t i o n ,  i n f o r m a t i o n  
s h o u l d  b e  s e n t  t o  L iz a  McCracken, who w i l l  a c t  a s  a c l e a r i n g  
h o u se  and a s s i s t  i n  m e e t i n g  " s u b s i s t e n c e  u s e "  d e f e n s e s .

H u n t in g  p r e s s u r e  s h o u l d  be  r a t h e r  s l a c k  f o r  a w h i l e ,  
b u t  a f t e r  E l u s k a , i t  a p p e a r s  t h a t  t h e r e  a r e  p r e s e n t l y  no h u n t i n g  
s e a s o n s .  "T h i s  may r e s u l t  i n  d e p l e t i o n  o f  moose s t o c k s  i n  
c e r t a i n  a r e a s  t h a t  a r e  p e c u l i a r l y  v u l n e r a b l e ,  l i k e  t h e  M atanuska  
V a l l e y  and K en a i  P e n i n s u l a .

Attachment

VCKsbgh
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W H E R E A S ,  t h e .  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  h a v e

b e e n  d e l e g a t e d  r e s p o n s i b i l i t y  a n d  a u t h o r i t y  b y  t h e  A l a s k a

L e g i s l a t u r e  t o  r e g u l a t e  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e

p o p u l a t i o n s  f o r  t h e  m a x i m u m  b e n e f i t  o f  a l l  o f  t h e  p e o p l e  o f  A l a s k a ;

a n d

W H E R E A S ,  p r i o r  t o  t h e  d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  i n  ' s o n  v .  

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  t h e  b o a r d s  d e v e l o D e  . j e d u r e s  

w h i c h  p r o v i d e d  a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y ,  b o t h  t o  p r o t e c t  

o p p o r t u n i t i e s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  i n  r u r a l  

c o m m u n i t i e s  a n d  a r e a s ,  a n d  t o  p r o v i d e  h u n t i n g  a n d  f i s h i n g  

o p p o r t u n i t i e s  f o r  ’e c r e a t i o n a l ,  c o m m e r c i a l ,  a n d  o t h e r  u s e s ;  a n d

W H E R E A S ,  i t  i s  u n c l e a r  t o  w h a t  e x t e n t  t h e  b o a r d s  m a y  r e s t r i c t  

s u b s i s t e n c e  h a r v e s t  a f t e r  t h e  M a d i s o n  r u l i n g  a n d  a s  a  r e s u l t ,  

s u b s t a n t i a l  a n d  s i g n i f i c a n t l y  d i s r u p t i v e  r e a l l o c a t i o n s  o f  

o p p o r t u n i t i e s  t o  h a r v e s t  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  m a y  b e  

n e c e s s a r y .  F o r  e x a m p l e :

1 ,  T h e  c o m m e r c i a l  g i l l  n e t  f i s h e r y  w h i c h  i s  a n  i m p o r t a n t  

c o m p o n e n t  o f  t h e  P r i n c e  W i l l i a m  S o u n d  e c o n o m y  m a y  n e e d  t o  b e  

s i g n i f i c a n t l y  r e s t r i c t e d  i n  1 9 8 5  o r ,  e v e n t u a l l y ,  e v e n  c l o s e d .  

P r i o r  t o  t h e  M a d i s o n  d e c i s i o n  t h e  B o a r d  o f  F i s h e r i e s  h a d  

a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y  t o  a c c o m m o d a t e  b o t h  t h e  

h i s t o r i c  c o m m e r c i a l  f i s h e r y  a n d  o t h e r  u s e r s .

I

#TT/.
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2 .  S p o r t  f i s h i n g  f o r  k i n g  a n d  o t h e r  s p e c i e s  o f  s a l m o n  o n  t h e

K e n a i  a n d  N a k n e k  r i v e r s  a n d  i n  t h e  S u s i t n a  d r a i n a g e  m a y  n e e d  

t o  b e  s i g n i f i c a n t l y  r e s t r i c t e d  i n  1 9 8 5  o r ,  e v e n t u a l l y ,  e v e n  

c l o s e d .  P r i o r  t o  t h e  M a d i s o n  d e c i s i o n  t h e  B o a r d  o f  F i s h e r i e s  

h a d  a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y  t o  p r e v e n t  t h a t  r e s u l t .

3 .  N o n - s u b s i s t e n c e  h u n t i n g ,  i n c l u d i n g  c o m m e r c i a l  g u i d i n g  

a c t i v i t i e s  m a y  b e  s i g n i f i c a n t l y  r e s t r i c t e d  a n d ,  i n  m a n y  c a s e s ,  

e l i m i n a t e d .  P r i o ?  t o  t h e  M a d i s o n  d e c i s i o n  t h e  B o a r d  o f  C a m e  

h a d  a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y  t o  a c c o m m o d a t e  t h e s e  u s e r s  

r e a s o n a b l y .

W H E R E A S ,  p r i o r  t o  t h e  M a d i s o n  d e c i s i o n  t h e  S t a t e  o f  A l a s k a  w a s  I n

c o m p l i a n c e  w i t h  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  ( A N I L C A ) ,  A s  a  r e s u l t  o f  t h e  M a d i s o n  d e c i s i o n  t h e  

f e d e r a l  g o v e r n m e n t  m a y  n o w  t a k e  c o n t r o l  o v e r  g a m e  p o p u l a t i o n s  o n  

p u b l i c  l a n d s  a n d  f i s h  s t o c k s  o n  p u b l i c  l a n d s  a n d  w i t h i n  n a v i g a b l e  

w a t e r s ;  a n d

W H E R E A S ,  i f  t h e  S t a t e  o f  A l a s k a  i s  n o  l o n g e r  i n  c o m p l i a n c e  w i t h  A N I L C A ,

t h e  s t a t e  w i l l  l o s e  t h e  o n g o i n g  m i l l i o n  d o l l a r  p e r  y e a r  f e d e r a l

a p p r o p r i a t i o n  f o r  t h e  s t a t e ' s  p u b l i c  p a r t i c i p a t i o n  s y s t e m  w h i c h  i s  

e s s e n t i a l  t o  t h e  s u c c e s s  o f  t h e  s t a t e ' s  r e g u l a t o r y  a n d  m a n a g e m e n t  

a c t i v i t i e s ;  a n d

W H E R E A S ,  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  G a m e  s t r o n g l y  

b e l i e v e  t h a t  t h e  p o t e n t i a l  r e s t r i c t i o n s ,  c l o s u r e s ,  r e a l l o c a t i o n s



J

and  l o s s  o f  f u n d l n & •’ e s c r i b e d  a b o v e  a r e  n o t  i n  t h e  b e s t  i n t e r e s t  o f  

t h e  f i s h  a n d  w i l d l i f e  r e s o u r c e s  a n d  t h e  p e o p l e  o f  A l a s k a ;

N OW T H E R E F O R E  B E  I T  R E S O L V E D ,  t h a t  t h e  i l a s k a  B o a r d  o f  F i s h e r i e s  a n d  

B o a r d  o f  G a m e  m e e t i n g  i n  j o i n t  s e s s i o n  r e s p e c t f u l l y ,  b u t  s t r o n g l y  

u r g e  t h e  A l a s k a  L e g i s l a t u r e  t o  e n a c t  l e g i s l a t i o n  d u r i n g  t h e  c u r r e n t  

l e g i s l a t i v e  s e s s i o n  w h i c h  r e t u r n s  t o  t h e  b o a r d s  t h e  r e g u l a t o r y  

a u t h o r i t y  a n d  f l e x i b i l i t y  w h i c h  t h e y  e x e r c i s e d  b e f o r e  t h e  M a d i s o n  

d e c i s i o n ;  a n d

T H E R E F O R E  B E  X T  F U R T H E R  R E S O L V E D ,  c h a t  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d

A l a s k a  B o a r d  o f  G a m e  h a v e  r e v i e w e d  S B  2 3 1  a n d  H B  2 8 8 ,  t h e

l e g i s l a t i o n  i n t r o d u c e d  b y  t h e  G o v e r n o r  t o  a c c o m p l i s h  t h i s  p u r p o s e ,

o(
a n d  u r g e  t h a t  t h i s !  l e g i s l a t i o n  b e  e n a c t e d  i n t o  l a w  a s  e x p e d i t i o u s l y  

a s  p o s s i b l e .

3, a A Sara-K (j

Cc>t

<V\Ĉ fOtO
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A l a s k a  B o a r d  o f  Game
# 8 5 - 3 8-GB

Findings on Madison Requirement0 

April 4, 1985

The Board of Game has examined the legal principles set out by 
the Alaska Supreme Court in Madison v Alaska Department of Fish 
and Game, No. 7410. That decision requires substantial reallo- 
cation of game resources among Alaskans, in part because the 
board will no longer be able to use permit drawings to deter­
mine which Alaskans can hunt for food.

Before Madison, the board under the subsistence law had been 
providing reasonable opportunities for subsistence hunting by 
Alaskans living in rural areas or communities. The board was 
also providing hunting opportunities for other Alaskans and 
non-state residents, through general open hunts, registration 
hunts with unlimited permits, registration hunts with a speci­
fied number of permits, and permit drawing hunts.

After Madison, if a game population has been hunted by Alaskans 
for food, subsistence hunting must be allowed, unless the 
resource would be jeopardized. All Alaskans are eligible for 
subsistence hunting, and non-state residents may also be 
allowed to hunt. However, if the situation will not allow 
everyone to hunt with an equal legal opportunity, then non 
state residents may not participate.

Under Madison, the board at that point must determine which 
Alaskans have the opportunity to hunt based on three crit rid 
contained in AS 16.05.255(b):

(1) customary and direct dependence upon the resource 
as the mainstay of one's livelihood;

(2) local residency? and
(3) availability of alternative resources.

The approximately 164 permit drawing hunts, which opera on 
chance, and the eleven registration permit hunts with a limited 
number of permits, which are distributed to applicants in the 
order in which they apply, do not distribute the opportunity to 
’ 'nt based on the three criteria, and therefore must be 
• .structured.

While the current random drawing or first-come, first-served 
system must be replaced by systems based on tne three criteria,

p a g e  1 o f  3



Alaska Board of Game -2- April 4, 1985
Findings on Madison Requirements

the board must not act arbitrarily and must assess the signifi­
cance of available information in order to act reasonably under 
the statute and the Madison mandates. At this time, the 
Department of Fish and Game, Division of Game, can supply 
information on the community of residence of people applying 
for drawing permits in the state, and the Division of Subsis­
tence has a library of approximately 120 technical papers on 
the use of fish and game by people in various communities and 
areas in the state. However, the task of synthesizing those 
two bodies of data and of analyzing their significance in 
relation to the three criteria will be very expensive and time 
consuming; the department cannot adequately prepare such 
material within a few weeks for presentation to the board. Any 
decision on how to modify these hunts beyond April 7, 1985 will 
come too late to implement changes in time fci the 1985 season. 
Specifically, it takes up to five days to create a "mock-up" of 
the two permit papers. At the printer, design and proofing
take from 5 - 1 0  days. Printing and distributing supplements 
to the regional offices takes three days; distribution of 
supplements and applications to approximately 800 vendors and 
department field offices takes about five days to complete. 
One week must be allowed for mail delivery, thus requiring 
between 25 - 30 days before information is available to the 
public. It is expected that the permit applications will be 
available on or about April 30, 1985, with an application
deadline of May 31, 1985 for the fall hunts. It requires up to 
6 weeks (or until about July 13) to complete the computerized 
drawing and mail permits to those whose applications are drawn. 
The earliest permit seasons presently begin August 10 for some 
caribou and sheep seasons, thus presuming mailed permits may 
take at least a week to be delivered, perm .ttees have only 
about 20 days to prepare for season openings.

Therefore the board finds that the following approach i... the 
most reasonable way to address this problem.

The board requests that the Commissioner of Fish and Game 
take the first step required by Madison and by delegation 
to adopt regulations eliminating non-state residents from 
permit drawing hunts and registration hunts with a speci­
fied number of permits. This should not be done for brown 
bear, Dali sheep or mountain goats, however, since present 
information indicates that except for sheep in certain 
identified situations such as the Noatak area of GMU 23 
and the north slope of the Arctic Wildlife Range (GMU's 25 
and 26) these species are primarily pursued for trophy or 
recreational purposes.

Secondly, the board hereby calls for proposals from the 
public on all permit drawing hunts and registration permit

F R O M  L A W  A N C H  D . A . O .
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Alaska Board of Game -3-
Findings on Madison Requirements

April 4, 1985

hunts with a specified number of permits for the fall/win­
ter 1985 board meeting. The board also calls for pro­
posals to define the three criteria identified in the 
statute. During the intervening time, the department is 
requested to synthesize and analyze the available infor­
mation, keeping in mind the three criteria which the 
statute specifies be used to distribute opportunities to 
hunt: dependency, local residency, and available alterna*
tive resources.

Public testimony on how those criteria could be used by 
the board will be taken at the meeting. The board encour­
ages the advisory committees and regional councils to 
discuss this subject and to report on those discussions at 
the board meeting.

It is very important that it be understood that after Madison, 
if a gamt population is hunted primarily for food by Alaskans, 
and if e ryone cannot be allowed the same legal opportunity to 
hunt prir.i>; rily for food, random permit drawings are not author­
ized by v. a statute. Instead, the board must employ the three 
criteria, and must consider factors that correlate to them, 
such as miles between the user's residence and the game popula­
tion, income levels, previous participation in harvest of 
resources and other less easily quantifiable data.

Before Madison, the uses which the board had provided for as 
subsistence were those of residents in rural areas and commun­
ities, a much smaller group than all Alaskans. Before Madison, 
other uses could be accommodated, as well, and the board relied 
heavily on drawing permit hunts to distribute opportunities for 
other Alaskans to hunt a particular game population. Now that 
regulatory tool is not available, and as a result many Alaskans 
who will have a low priority when evaluated under the three 
criteria will not even have a chance to participate in many 
hunts. Additionally, non-state residents must be eliminated 
from many hunts.

Brenda Johnson, Chairman 
Alaska Board of Game

Adopted 04/04/85 
Anchorage, Alaska
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Alaska Board of Came 
#85-37-GB

Findings on Lime Village Management Area

The Board of Game finds, based upon public testimony and 
information provided by the Division of Subsistence, that the 
residents of the Upper Stony River Lime Village area are 
extremely dependent on moose and caribou in GMU 19(A), As 
reported in Kari, 1983, Land Use and Economy of Lime Village, 
the remoteness and isolation of this area, the extremely 
limited availability of cash earning opportunities, and the- 
high costs of transportation and of food, make local residents 
highly reliant on local fish and wildlife. Moreover, use of 
wild game resources is historically customary in the area. 
The board further finds that the 40 residents of Lime Village 
are probably the most geographically isolated and subsistence 
dependent people in the state. Moose and caribou are 
particularly important because of the quality of the meat and 
the large size of the animals. They supply the highest 
proportion of the food eaten by residents of the area.

The board finds that residents of this area have customarily 
harvested moose and caribou on an opportunistic basis
throughout the year. However, the usual hunting periods
include fall (August and September), winter (November - 
February), and spring (March), Recent short seasons in
November and February have not fully accommodated the 
opportunity for local residents to legally obtain the moose 
they need. The board finds that the lack of appropriate
seasons has discouraged Lime Village residents from reporting 
their harvests.

Residents of the Lime Village area customarily harvest moose
and caribou within a fairly well defined area around_ the
village, including along the Stony River by boat and on foot
in summer, and further away from the river by dogteam and
snowmachines in the winter.

The board finds that information provided by the Game Division 
shows that moose populations in the Stony River area are at 
moderate density and are relrtively stable. Caribou in this 
area are part of the Mulchatna caribou herd, which is at high 
levels and has been growing in recent years.

Therefore, the board concludes that the establishment of the 
Lime Village Management Area will provide a reasonable 
opportunity for the residents of Lime Village as well as all
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April 4, 1985

other Alaskans to take moose by extending the lengths of the 
seasons. Restricting the transportation of moose out of the 
Lime Village Management Area except during September will
reduce the potential new demand which might result from these
longer seasons and ensure the conservation of the moose 
population. The board determines it is important that during 
September, which has been the period of time most used for 
hunting by all Alaskans and for guided hunting, bull moose can 
be transported out of the area.

The board further concludes that the establishment of this 
management area also allows an increase in the caz bou bag 
limit in the area to five, which w:.ll provide a reasonable 
opportunity for customary levels of harvest for the residents 
of Lime Village as well as other Alaskans. Restrictions on 
the transport of caribou out of the area will reduce hunting 
pressure on local caribou and ensure their conservation and
availablity to residents of the area. The board again
determines that it is important that uses by all Alaskans can 
be provided for by allowing one caribou to be transported out 
of the area from September to mid-October.

Brenda Johnson, Chairman 
Alaska Board of Game

Adopted April 04, 1985 
Anchorage, Alaska 
VOTE: 6/0
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ALASKA LEGAL SERVICES CORPORATION
LAW OFFICES OF

ADMINISTRATIVE AND STATEWIDE OFFICE 
550 WEST 0W AVENUE, SUITE 300 
ANCHORAGE, ALASKA 99501
Telephone (907) 276-62B2

January 13, 1986

Senator Arliss Sturgulewski 
Alaska State Legislature 
Pouch V (MS 31UU)
Juneau, Alaska 99811

Re: No Need For Action On Subsistence Bills

Dear Senator Sturgulewski:

You are no doubt under pressure to amend the state subsistence law passed in 
1978. This pressure stems in significant part from those who represent rural 
interests in the State of Alaska and who believe that the subsistence law must 
be amended in order to protect rural residents.

As lawyers wi th a long history of representing rural Alaskans, we strongly
disagree with this position. After extensive legal analysis, we conclude that 
the State's law is not broken and, therefore, needs no fixing. What is needed 
is an effective administrative implementation of existing law. We suggest that 
the Boards of Fish anu Game have totally and completely failed to implement the
state subsistence priority, and that this administrative inaction is the cause
of the existing problem with respect to the subsistence preference.

We have enclosed a copy of a friend of the court brief which we submitted in a 
case now pending before the Alaska Supreme Court. The case is named Eluska. It 
will help decide what the existing Alaska Statutes say about the subsistence 
priority. It will soon be decided. On December 5, 1985, the Alaska Supreme 
Court entered an order granting the Department of Law an expedited decision. By 
granting the motion, the court indicated that it will probably decide El uska 
within the next few months.

The brief sets forth our legal opinion as to the serious errors and omissions 
made by the State Boards of Fish and Game when they attempted to implement the 
subsistence priority. As set out by the brief, the implementation has been 
remarkably glacial and grudging. We believe the Boards of Fish and Game have 
been violating both state law and federal law regarding the subsistence 
priorities since the laws were enacted. Consistently refusing to give a real 
priority to real subsistence users, the Boards have attempted to impose 
arbitrary, unreasonable, inappropriate, and often downright silly und irrelevant 
restrictions upon true subsistence users. To cover up this administrative 
malfeasance, the Boards are now trying to have the Department of Law obscure 
simple issues in high-sounding lawyers' jargon.

To us, the facts are plain. The Boards of Fish and Game have refused to
implement the law that you passed in 1978. Now, as the courts force them to
implement it, they are disingenuously claiming that you must now amend that law.



V

Our basic position is that you should do nothing, and that the Boards of 
Fish and Game must be made to finally implement the subsistence priority 
passed in 1978.

In this regard, we should like to conment on a recent letter sent by 
Assistant Secretary of the Interior Bill Horn to Governor Sheffield. In 
this letter, dated September 23, 1985, Mr. Horn asserts that the recent 
Alaska Supreme Court decision in Madison places the State in a position of 
not complying with Title VIII of the Alaska National Interest Lands 
Conservation Act (the 1980 federal subsistence law). We believe that Mr. 
Horn's letter is totally wrong. The Madison decision does not place the 
State in a position of non-ccmpliance with federal law, for it merely adds 
an additional distinction which is not prohibited by federal statute.

The Conservation Act establishes a program of "cooperative federalism."
Under this program, the State of Alaska can manage subsistence uses of fish 
and wildlife pursuant to "laws of general applicability" so long as they 
afford subsistence users the preference given to them by the Congress of the 
United States. While the preference required by Congress is limited to 
"rural Alaska residents," nothing in the federal law purports to prohibit 
the State from giving a preference to subsistence users who might not 
properly be classified as "rural residents" so long as rural subsistence 
users are fully protected. Indeed, section 815(3) of the Conservation Act 
makes abundantly clear that once rural subsistence users are protected 
Congress intended to vest the State with broad discretion in allocating uses 
among other users. This permits the State to extend the subsistence 
preference to "urban" subsistence users so long as "rural" subsistence users 
have been given the priority to which they are entitled.

The simple notion that the State can accord "urban" subsistence users a 
preference has previously been endorsed by Mr. Horn himself. Former 
Secretary of the Interior James G<. Watt, by letter of February 25, 1982, 
informed the State of Alaska that it could protect "urban" subsistence users 
so long as the State extended top priority to "rural" subsistence users. A 
few weeks later, Mr. Bill Horn, then Deputy Undersecretary, appeared before 
the Joint Boards of Fish and Game and carried the same message. At that 
hearing, he unequivocally declared that the Boards of Fish and Game could 
extend the subsistence priority to "urban" subsistence users so long as they 
accorded first priority to "rural" subsistence users.

The Boards of Fish and Game declined the invitation given to them by both 
the Secretary of the Interior and his Undersecretary. Expressly deciding 
that they would not abide by your decision to accord a subsistence priority 
to all true subsistence users, "rural" or not, the Boards simply amended the 
statute through the administrative process by declaring that "urban" 
subsistence users would not be given a preference. As the Alaska Supreme 
Court found, the Boards of Fish and Game violated the clear intent of the 
act you passed in 1978 when it took this action. We believe the Boards 
should be taken to task for their wrongful ways. They should not be allowed 
to amend the law to suit their fancy.

We therefore urge that you take no action on a subsistence bill. The 
clients we represent on this issue are for the most part 
rural subsistence users, most of whcm are Native. As the law 
firms which have represented more individuals and groups
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on more subsistence issues 
believe that the interests 
We believe that our clients 
compromised by the refusal 
subsistence priority to whi 
law. Amendiny the statute 
merely exacerbate the probl 
Alaskans face in tryiny to 
subsistence priority. We u 
own independent conclusion 
amendiny, totally and compl 
lead to the conclusion that 
who would pressure you into

than any other firm or firms in the state, we do not 
of our clients are compromised by the present law.
1 interests are significantly and continually 
of the Boards of Fish and Game to accord them the 
ch they are accorded under both state and federal 
along the lines suggested by Governor Sheffield would 
em and obscure the true difficulties that rural 
force the Boards of Fish and Game to give them a true 
rye you to study the enclosed brief and reach your 
as to whether the state subsistence law needs 
etely confident that your independent review will 
the current law need not oe amended and that those 
taking precipitous action are mistaken.

Thank you for your consideration. 

Si ncerely,

Hi ckerson 
Executive L)i rector 
Alaska Legal Services Corporation

Donald S. Cooper '
Chief Counsel
Alaska Legal Services Corporation

Lawrence A. Aschenbrenner 
Directing Attorney 
rative American Riyhts Fund

Robert T. Anderson
Staff Attorney
Native American Riyhts Fund

cc: Assistant Secretary of the Interior William P. Horn
Governor Bill Sheffield 
Alaska Congressional Delegation 
Chairman, United States Senate Energy Committee 
Chairman, United States House Interior Committee

These cases include, inter alia: Gambell v. Clark, 746 F.2d 672 (9th
Cir. 1984); Gambell v. Hodel, 774 F.2d 1414 (9th Ci r. 1985); Kunaknana v. Clark, 
742 F.2d 1146 (9th Cir. 1984); Bobby v. Alaska, D. Alaska Civil No. A84-544.



BEFORE THE UNITED STATES DEPARTMENT OF THE INTERIOR

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n  

o f  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  

P r o p o s i n g  t h e  A d o p t i o n  o f  a  R e g u l a t i o n  

N o t i f y i n g  T h e  P u b l i c  T h a t  t h e  S t a t e  

o f  A l a s k a  H a s  N o t  E n a c t e d  L a w s  o f  

G e n e r a l  A p p l i c a b i l i t y  W h i c h  S a t i s f y  

t h e  R e q u i r e m e n t s  o f  S e c t i o n  8 0 5 ( d )  o f  

t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t .

P E T I T I O N

C O M E S  N O W  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  a n d  p u r s u a n t  

t o  5  U . S . C .  5 5 3 ( e )  a n d  4 3  C . F . R .  1 4 . 1  e t  s e q .  r e q u e s t s  t h e  U n i t e d  

S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  t o  a d o p t  a n d  p u b l i s h  t h e  f o l l o w !  

r e g u l a t i o n  i n .  t h e  F e d e r a l  R e g i s t e r :

N O T I C E

N o t i c e  i s  h e r e b y  g i v e n  t h a t  t h e  S e c r e t a r y  o f  

L n e  I n t e r i o r  h a s  d e t e r m i n e d  t h a t  t h e  S t a t e  o f  

A l a s k a  h a s  n o t  e n a c t e d  a n d  i m p l e m e n t e d  l a w s  

o f  g e n e r a l  a p p l i c a b i l i t y  w h i c h  a r e  c o n ; ; i s t e n t  

w i t h ,  a n d  w h i c h  p r o v i d e  f o r  t h e  d e f i n i  c i o n ,  

p r e f e r e n c e ,  a n d  p a r t i c i p a t i o n  s p e c i f i e d  i n ,  

s e c t i o n s  8 0 3 ,  8 0 4  a n d  8 0 5  o f  t h e  A l a s k a  N a t i ' o n a l  

I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) ,  P u b .  L .  N o .  

9 6 - 4 8 7  ( 1 9 8 0 ) .  U n t i l  s u c h  t i m e  a s  t h e  S t a t e  e n a c t s  

l a w s  o f  g e n e r a l  a p p l i c a b i l i t y  w h i c h  s a t i s f y  t h e  

r e q u i r e m e n t s  o f  s e c t i o n  8 0 5 ( d ) ,  t h e  t a k i n g  o f  f i s h  

s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  

o f  s u b s i s t e n c e  u s e s  a s  t h a t  t e r m  i s  d e f i n e d  i n  s e c t i o n  

8 0 3  s h a l l  b e  r e g u l a t e d  b y  t h e  A l a s k a  B o a r d  c f  F i s h e r i e s  

a n d  A l a s k a  B o a r d  o f  G a m e  p u r s u a n t  t o  s e c t i o n s  8 0 3  

a n d  8 0 4  o f  A N I L C A .

A .  T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S  I S  A N  

I N T E R E S T E D  P E R S O N  W I T H I N  T H E  M E A N I N G  O F  

5  U . S . C .  5 5 3 ( e ) .

J
T h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N )  i s  t h e  s t a t e w i d e  

N a t i v e  o r g a n i z a t i o n  o r g a n i z e d  t o  a d v a n c e  t h e  c u l t u r a l ,  s o c i a l ,  

h e a l t h  a n d  e c o n o m i c  w e l l - b e i n g  o f  A l a s k a  N a t i v e s  r e s i d e n t  w i t h i n  

t h e  S t a t e  o f  A l a s k a .  E a c h  o f  t h e  t w e l v e  r e g i o n a l  c o r p o r a t i o n s  

e s t a b l i s h e d  b y  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  ( A N C S A )  

a n d  e a c h  o f  t h e  t w e l v e  N a t i v e  r e g i o n a l  n o n p r o f i t  a s s o c i a t i o n s  

w h i c h  p r o v i d e  h e a l t h ,  s o c i a l  a n d  o t h e r  s e r v i c e s  t o  A l a s k a  f i i a t i v e s



;

r e s i d i n g  w i t h i n  e a c h  o f  t h e  t w e l v e  r e g i o n s  a r e  m e m b e r s  o f  A F N .
J

A F N  a n d  i t s  m e m b e r  o r g a n i z a t i o n s  r e p r e s e n t  t h e  t o t a l i t y  o f  t h e  

o v e r  6 0 , 0 0 0  A l a s k a  N a t i v e s  r e s i d e n t  w i t h i n  t h e  S t a t e  o f  A l a s k a .

A l a s k a  N a t i v e s  w h o  r e s i d e  i n  s u b s i s t e n c e  d e p e n d e n t  r u r a l
i

c o m m u n i t i e s  a n d  a r e a s  t h r o u g h o u t  t h e  s t a t e ,  i n c l u d i n g  s u c h  c o m -
i

m u n i t i e s  a n d  a r e a s  a s  t h e  C o p p e r  R i v e r  d r a i n a g e ,  L i m e  V i l l a g e ,

i
t h e  N a t i v e  V i l l a g e  o f  T y o n e k ,  E n g l i s h  B a y  a n d  P o r t  G r a h a m  ( t o

l i s t  o n l y  a  f e w  e x a m p l e s )  a r e  s h a r e h o l d e r s  o r  m e m b e r s  o f  c o r p o r a t i o n s

a n d  n o n p r o f i t  a s s o c i a t i o n s  w h i c h  a r e  m e m b e r s  o f  A F N .  F o r  m a n y

i
y e a r s ,  A F N  h a s  a c t i v e l y  r e p r e s e n t e d  t h e  i n t e r e s t s  o f  A l a s k a

i
N a t i v e s  w h o  a r e  s h a r e h o l d e r s  o r  m e m b e r s  o f  i t s  m e m b e r  c o r p o r a t i o n s  

a n d  n o n p r o f i t  a s s o c i a t i o n s  t o  e n s u r e  t h a t  t h e  t a k i n g  o f  f i s h
i

s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  i n  A l a s k a  i s  r e g u l a t e d  i n  a  

m a n n e r  w h i c h  p r o t e c t s  t h e  h e a l t h  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s

I
i n  a  m a n n e r  c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d  p r i n c i p l e s  a n d  w h i c h  

a f f o r d s  A l a s k a  N a t i v e s  a n d  o t h e r  p e r s o n s  w h o  r e s i d e  i n  r u r a l

s u b s i s t e n c e  d e p e n d e n t  c o m m u n i t i e s  a n d  a r e a s  a  r e a s o n a b l e  o p p o r t u n i t y
• »• ••

t o  t a k e  s u c h  s t o c k s  a n d  p o p u l a t i o n s  f o r  t h e i r  s u s t e n a n c e .
ii

I n  t h e  l a t t e r  r e g a r d ,  A F N  h a s  s u p p o r t e d  t h e  e n a c t m e n t  o f  

s t a t u t e s ,  i n c l u d i n g  * u t  n o t  l i m i t e d  t o  T i t l e  V I I I  o f  t h e  A l a s k a  

N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) ,  a n d  t h e  a d o p t i o n  

o f  r e g u l a t i o n s  i n t e n d e d  t o  p r o t e c t  h a r v e s t  o p p o r t u n i t i e s  b y  

A l a s k a n s  w h o  r e s i d e  i n  r u r a l  c o m m u n i t i e s  a n d  a r e a s  i n  w h i c h  

t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  f o r  p e r s o n a l  

a n d  f a m i l y  c o n s u m p t i o n  i s  a  s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  

e c o n o m y  o f  t h e  c o m m u n i t y  o r  a r e a  f r o m  u n f a i r  a n d  n u m e r i c a l l y  

o v e r w h e l m i n g  c o m p e t i t i o n  f r o m  p e r s o n s  s e e k i n g  t o  h a r v e s t  t h e  

s a m e  s t o c k s  a n d  p o p u l a t i o n s  f o r  c o m m e r c i a l ,  s p o r t ,  t r o p h y  a n d  

o t h e r  u s e s .

A F N  i s  a n  i n t e r e s t e d  p a r t y  w i t h i n  t h e  m e a n i n g  o f  

5  U . S . C .  5 5 3 ( e ) .



B .  T H E  N O T I C E  W H I C H  T H I S  P E T I T I O N  R E Q U E S T S  T H E  

D E P A R T M E N T  O F  T H E  I N T E R I O R  T O  A D O P T  A N D  

P U B L I S H  I S  A " R U L E "  A S  D E F I N E D  I N  T H E  

A D M I N I S T R A T I V E  P R O C E D U R E  A C T .

T h e  p u r p o s e  o f  t h i s  p e t i t i o n  i s  t o  r e q u e s t  t h e  D e p a r t m e n  

o f  t h e  I n t e r i o r  t o  p u b l i s h  a  s t a t e m e n t  f r o m  t h e  D e p a r t m e n t  o f  

p a r t i c u l a r  a p p l i c a b i l i t y  t o ,  a n d  i n t e n d e d  t o  h a v e  a  f u t u r e  e f  

u p o n ,  t h e  r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f  

p o p u l a t i o n s  i n  A l a s k a  a n d  t h e  i m p l e m e n t a t i o n  a n d  i n t e r p r e t a t i  

o f  T i t l e  V I I I  o f  A N I L C A .  C o n s e q u e n t l y ,  t h e  r e q u e s t e d  n o t i c e  

i s  a  " r u l e "  a s  d e f i n e d  b y  5  U . S . C .  5 5 1 ( 4 ) .

C .  T H E  S T A T E  O F  A L A S K A  H A S  N O T  E N A C T E D  A N D  I M P L E M E N T E D  

L A W S  O F  G E N E R A L  A P P L I C A B I L I T Y  W H I C H  A R E  C O N S I S T E N T  

W I T H ,  A N D  W H I C H  P R O V I D E  F O R  T H E  D E F I N I T I O N ,  P R E F E R E N  

A N D  P A R T I C I P A T I O N  S P E C I F I E D  I N ,  S E C T I O N S  8 0 3 ,  8 0 4  A N  

8 0 5  O F  T H E  A L A S K A  N A T I O N A L  I N T E R E S T  L A N D S  C O N S E R V A T I  

A C T .  C O N S E Q U E N T L Y ,  S E C S .  8 0 3  A N D  8 0 4  O F  A N I L C A  G O V E

,i T H E  A L A S K A  B O A R D  O F  F I S H E R I E S '  A N D  A L A S K A  B O A R D  O F

G A M E ' S  R E G U L A T I O N  O F  T H E  T A K I N G  O F  F I S H  S T O C K S  A N D

W I L D L I F E  P O P U L A T I O N S  W H I C H  A R E  T H E  S U B J E C T  O F  S U B -

i! S I S T E N C E  U S E S .

I n  1 9 8 0  t h e  C o n g r e s s  e n a c t e d  T i t l e  V I I I  o f  t h e  A l a s k a  N a
I

I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t .  T h e  p u r p o s e  o f  T i t l e .  V I I I

| j

i n t e r  a l i a  i s  t o  e n s u r e  t !  a t  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i  

p o p u l a t i o n s  i n  A l a s k a  a r e  r e g u l a t e d  b y  t h e  S t a t e  o f  A l a s k a  i n  

a  m a n n e r  w h i c h  e n s u r e s  t h e  c o n t i n u a t i o n  a n d  p r o t e c t i o n  o f  t h e  

t a k i n g  c f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  b y  r e s i d e n t s  o f  r u r a l  

c o m m u n i t i e s  a n d  a r e a s  f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .

T h e  o p e r a t i v e  p r o v i s i o n s  o f  T i t l e  V I I I  t h r o u g h  w h i c h  t h e  

C o n g r e s s  i n t e n d e d  t o  a c h i e v e  t h i s  i m p o r t a n t  n a t i o n a l  g o a l  a r e  

S e c s .  8 0 3 ,  8 0 4 ,  a n d  8 0 5 .  I n  p a r t i c u l a r ,  t h e  C o n g r e s s  i n t e n d e <  

S e c s .  8 0 3  a n d  8 0 4  t o  s u p e r c e d e  A . S .  1 6 . 0 5  a n d  c o n t r o l  t h e  A l a . «  

B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  

t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  

t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d  i n  

S e c .  8 0 3  o f  A N I L C A .

H o w e v e r ,  a s  a n  a c t  o f  c o m i t y ,  S e c .  8 0
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B .  T H E  N O T I C E  W H I C H  T H I S  P E T I T I O N  R E Q U E S T S  T H E  

D E P A R T M E N T  O F  T H E  I N T E R I O R  T O  A D O P T  A N D  

P U B L I S H  I S  A " R U L E "  A S  D E F I N E D  I N  T H E  

A D M I N I S T R A T I V E  P R O C E D U R E  A C T .

T h e  p u r p o s e  o f  t h i s  p e t i t i o n  i s  t o  r e q u e s t  t h e  D e p a r t m e n t  

o f  t h e  I n t e r i o r  t o  p u b l i s h  a  s t a t e m e n t  f r o m  t h e  D e p a r t m e n t  o f  

p a r t i c u l a r  a p p l i c a b i l i t y  t o ,  a n d  i n t e n d e d  t o  h a v e  a  f u t u r e  e f f e c t  

u p o n ,  t h e  r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  

p o p u l a t i o n s  i n  A l a s k a  a n d  t h e  i m p l e m e n t a t i o n  a n d  i n t e r p r e t a t i o n  

o f  T i t l e  V I I I  o f  A N I L C A .  C o n s e q u e n t l y ,  t h e  r e q u e s t e d  n o t i c e  

i s  a  " r u l e "  a s  d e f i n e d  b y  5  U . S . C .  5 5 1 ( A ) .

|} C .  T H E  S T A T E  O F  A L A S K A  H A S  N O T  E N A C T E D  A N D  I M P L E M E N T E D  

L A W S  O F  G E N E R A L  A P P L I C A B I L I T Y  W H I C H  A R E  C O N S I S T E N T  

W I T H ,  A N D  W H I C H  P R O V I D E  F O R  T H E  D E F I N I T I O N ,  P R E F E R E N C E ,

A N D  P A R T I C I P A T I O N  S P E C I F I E D  I N ,  S E C T I O N S  8 0 3 ,  8 0 4  A N D  

8 0 5  O F  T H E  A L A S K A  N A T I O N A L  I N T E R E S T  L A N D S  C O N S E R V A T I O N  

A C T .  C O N S E Q U E N T L Y ,  S E C S .  8 0 3  A N D  8 0 4  O F  A N I L C A  G O V E R N  

T H E  A L A S K A  B O A R D  O F  F I S H E R I E S '  A N D  A L A S K A  B O A R D  O F  

G A M E ’ S  R E G U L A T I O N  O F  T H E  T A K I N G  O F  F I S H  S T O C K S  A N D  

W I L D L I F E  P O P U L A T I O N S  W H I C H  A R E  T H E  S U B J E C T  O F  S U B -

,1 S I S T E N C E  U S E S .• :

I n  1 9 8 0  t h e  C o n g r e s s  e n a c t e d  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l

, ; I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t .  T h e  p u r p o s e  o f  T i t l e .  V I I I

j j

' i n t e r  a l i a  i s  t o  e n s u r e  t h a t  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  

p o p u l a t i o n s  i n  A l a s k ^  a r e  r e g u l a t e d  b y  t h e  S t a t e  o f  A l a s k a  i n  

a  m a n n e r  w h i c h  e n s u r e s  t h e  c o n t i n u a t i o n  a n d  p r o t e c t i o n  o f  t h e  

t a k i n g  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  b y  r e s i d e n t s  o f  r u r a l  

c o m m u n i t i e s  a n d  a r e a s  f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .

T h e  o p e r a t i v e  p r o v i s i o n s  o f  T i t l e  V I I I  t h r o u g h  w h i c h  t h e  

C o n g r e s s  i n t e n d e d  t o  a c h i e v e  t h i s  i m p o r t a n t  n a t i o n a l  g o a l  a r e  

S e c s .  8 0 3 ,  8 0 4 ,  a n d  8 0 5 .  I n  p a r t i c u l a r , ,  t h e  C o n g r e s s  i n t e n d e d  

S e c s .  8 0 3  a n d  8 0 4  t o  s u p e r c e d e  A . S .  1 6 . 0 5  a n d  c o n t r o l  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  

t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  

t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d  i n  

S e c .  8 0 3  o f  A N I L C A .

H o w e v e r ,  a s  a n  a c t  o f  c o m i t y ,  S e c .  8 0 5 ( d )  p r o v i d e s  t h a t
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i f  t h e  A l a s k a  L e g i s l a t u r e  e n a c t s  l a w s  o f  g e n e r a l  a p p l i c a b i l i t y  

w h i c h  a r e  c o n s i s t e n t  w i t h ,  a n d  w h i c h  p r o v i d e  f o r  t h e  d e f i n i t i o n ,  

p r e f e r e n c e ,  a n d  p a r t i c i p a t i o n  s p e c i f i e d  i n ,  S e c s .  8 0 3 ,  8 0 4  a n d  

8 0 5 ,  t h e n  u n l e s s  a n d  u n t i l  a n y  o n e  o f  s u c h  l a w s  i s  r e p e a l e d ,  

s u c h  s t a t e  s t a t u t e s  s h a l l  s u p e r c e d e  S e c s .  8 0 3 ,  8 0 4  a n d  8 0 5  i n s o f a r  

a s  s u c h  s e c t i o n s  g o v e r n  t h e  r e g u l a t o r y  a c t i v i t i e s  o f  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e .

I n  1 9 7 8  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  c h .  1 5 1  S L A  1 9 7 8 .  

S u b s e q u e n t  t o  t h e  e n a c t m e n t  o f  A N I L C A ,  t h e  S t a r e  o f  A l a s k a  r e p r e ­

s e n t e d  t o  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  t h a t  c h .  1 5 1  s a t i s f i e d  

t h e  r e q u i r e m e n t s  o f  s e c t i o n  8 0 5 ( d ) ,  a n d ,  c o n s e q u e n t l y ,  t h a t  

c h .  1 5 1  r a t h e r  t h a n  S e c s .  8 0 3  a n d  8 0 4  c o n t r o l l e d  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  

t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  

t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d  i n

t

S e c .  8 0 3 .

T h i s  c o n c l u s i o n  w a s  n o t  a p p a r e n t  o n  t h e  f a c e  o f  t h e  s t a t u t e .

I
A s  a  r e s u l t ,  o n  F e b r u a r y  2 5 ,  1 9 8 2 ,  S e c r e t a r y  o f  t h e  I n t e r i o r

J a m e s  W a t t  w r o t e  G o v e r n o r  H d m m o n d  i n d i c a t i n g  t h a t  t h e  D e p a r t m e n t

»
c o u l d  n o t  c e r t i f y  t h a t  t h e  S t a t e  o f  A l a s k a  h a d  s a t i s f i e d  t h e  

r e q u i r e m e n t s  o f  S e c .  8 0 5 ( d )  b e c a u s e  t h e  p u r v i e w  o f  t h e  s t a t e  

s t a t u t o r y  d e f i n i t i o n  o f  t h e  t e r m  " s u b s i s t e n c e  u s e s "  w a s  n o t  

l i m i t e d  o n  i t s  f a c e  t o  " r u r a l  A l a s k a  r e s i d e n t s , "  a n d ,  c o n s e q u e n t l y ,  

w a s  n o t  c o n s i s t e n t  w i t h ,  a n d  d i d  n o t  p r o v i d e  f o r  t h e  d e f i n i t i o n  

o f  t h e  t e r m  " s u b s i s t e n c e  u s e s "  s e t  f o r t h  i n  S e c .  8 0 3 .  A s  S e c r e t a r y  

W a t t  e x p l a i n e d ,  t h e  c h .  1 5 1  d e f i n i t i o n  o f  t h e  t e r m  " s u b s i s t e n c e  

u s e s "  f a i l e d  " t o  d i s t i n g u i s h  r u r a l  r e s i d e n t s  e n g a g e d  i n  s u b s i s t e n c e  

u s e s  f r o m  o t h e r  u s e r s  w h o  m a k e  ' c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s '  

o f  f i s h  a n d  g a m e  r e s o u r c e s . "



I n  r e s p o n s e ,  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  

o f  G a m e  a d o p t e d  a n  i n t e r p r e t a t i v e  r e g u l a t i o n  w h i c h  l i m i t e d  t h e

I
p u r v i e w  o f  t h e  c h .  1 5 1  d e f i n i t i o n  t o  r e s i d e n t s  o f  r u r a l  A l a s k a .  

O n l y  t h i s  c l a s s  o f  h u n t e r s  a n d  f i s h e r m e n  w o u l d  b e  p r o v i d e d  t h e  

p r i o r i t y  f o r  s u b s i s t e n c e  u s e s  e s t a b l i s h e d  b y  A . S .  1 6 . 0 5 . 2 5 1 ( b )  

a n d  1 6 . 0 5 . 2 5 5 ( b ) .  A s  a  r e s u l t ,  o n  A p r i l  1 4 ,  1 9 8 2 ,  S e c r e t a r y
i

W a t t  i n f o r m e d  G o v e r n o r  H a m m o n d  t h a t  t h e  S t a t e  o f  A l a s k a  h a d

' c o m p l i e d  w i t h  t h e  r e q u i r e m e n t s  o f  S e c .  8 0 5 ( d )  o f  A N I L C A ,  a n d

•I

. . t h a t  h e n c e f o r t h  c h .  1 5 1  S L A  1 9 7 8 ,  r a t h e r  t h a n  S e c s .  8 0 3  a n d; |

' 8 0 4  o f  A N I L C A ,  w o u l d  c o n t r o l  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d

[ ^ A l a s k a  B o a r d  o f  G a m e ’ s  r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  s t o c k s

j |
[ . a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  o f  s u b s i s t e n c e  

i u s e s .  T h e  i n t e r p r e t a t i v e  r e g u l a t i o n  w h i c h  b r o u g h t  t h e  S t a t e
! I
, j o f  A l a s k a  i n t o  c o m p l i a n c e  w i t h  S e c .  8 0 5 ( d )  w a s  c o d i f i e d  a s  5

: i
. A . A . C .  9 9 . 0 1 0 .

R e g r e t t a b l y ,  o n  F e b r u a r y  2 2 ,  1 9 8 5 ,  t h e  A l a s k a  S u p r e m e  C o u r t

I
; i s s u e d  i t s  o p i n i o n  i n  M a d i s o n  v .  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  ^

ii
■ l i G a m e .  T h e  C o u r t  h e l d  t h a t  t h e  T e n t h  A l a s k a  L e g i s l a t u r e  d i d
;l----

[ n o t  i n t e n d  t o  l i m i t  t h e  p u r v i e w  o f  t h e  t e r m  " s u b s i s t e n c e  u s e s "

[ i n  c h .  1 5 1  t o  r e s i d e n t s  o f  r u r a l  A l a s k a  a n d ,  c o n s e q u e n t l y ,  t h e
* i

a d o p t i o n  o f  a  r e g u l a t i o n  l i m i t i n g  t h e  p u r v i e w  o f  t h e  c h .  1 5 1

I

d e f i n i t i o n  i n  t h a t  m a n n e r  w a s  b e y o n d  t h e  s c o p e  o f  t h e  s t a t u t e .  

H e n c e ,  c o n t r a r y  t o  S e c r e t a r y  W a t t ' s  d e t e r m i n a t i o n  o n  A p r i l  1 4 ,  

1 9 8 2 ,  t h e  S t a t e  o f  A l a s k a  h a s  n e v e r  b e e n  i n  c o m p l i a n c e  w i t h  

t h e  r e q u i r e m e n t s  o f  S e c .  8 0 5 ( d )  o f  A N I L C A ,  a n d ,  c o n s e q u e n t l y ,  

; S e c s .  8 0 3  a n d  8 0 4  s t i l l  c o n t r o l  t h e  a u t h o r i t y  o f  t h e  A l a s k a  

. B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  t o  a d o p t  r e g u l a t i o n s  

^ g o v e r n i n g  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  

a r e  t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d  

i n  S e c .  8 0 3 .

B e c a u s e  o f  t h e  c o n f u s i o n  w h i c h  t h e  M a d i s o n  o p i n i o n  h a s

5



engendered, the purpose of this petition is to request the 

Secretar * of the Interior to publish a notice in the Federal 

Register which clarifies the status of the State of Alaska's 

compliance with Sec. 805(d) of ANILCA for the benefit of the 

public, the boards and interested federal agencies.

DATED: July 19, 1985

JANIE LEASK 
President
Alaska Federation of Natives

Donald C. Mitchell * 
Attorney for Petitioner



BEFORE THE UNITED STATES DEPARTMENT OF THE INTERIOR

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n  )

o f  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  )

P r o p o s i n g  t h e  A d o p t i o n  o f  a  R e g u l a t i o n  )

G o v e r n i n g  t h e  I d e n t i f i c a t i o n  a n d  )

R e g u l a t i o n  o f  S u b s i s t e n c e  U s e s  o f  )

F i s h  S t o c k s  a n d  G a m e  P o p u l a t i o n s .  . )

P E T I T I O N  1

i

C O M E S  N O W  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  a n d  p u r s u a n t

t o  5  U . S . C .  5 5 3 ( e )  a n d  4 3  C . F . R .  1 4 . 1  e t  s e q .  r e q u e s t s  t h e  U n i t e d  !

S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  t o  a d o p t  t h e  f o l l o w i n g  r e g u l a t i o n ! :

4 3  C . F . R .  R E G U L A T I O N  O F  T H E  T A K I N G  O F  F I S H  A N D

G A M E  F O R  S U B S I S T E N C E  U S E S  I N  A L A S K A .  ( a )  T h e

i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  u s e s  a n d  t h e  r e g u l a t i o n  

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  

i n  A l a s k a  w h i c h  a r e  t h e  s u b j e c t  o f  s u c h  u s e s  s h a l l  b e  

i d e n t i f i e d  p u r s u a n t  t o  S e c .  8 0 3  a n d  r e g u l a t e d  p u r s u a n t  !

t o  S e c .  8 0 4  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t ,  P u b .  L .  9 6 - 4 8 7  ( 1 9 8 0 ) .

( b )  W i t h  r e s p e c t  t o  t h e  S t a t e  o f  A l a s k a ' s  r e g u l a t i o n

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  i

a r e  t h e  s u b j e c t  o f  s u b s i s t e n c e  u s e s ,  i f  t h e  S t a t e  e n a c t s . .

a n d  i m p l e m e n t s  l a w s  o f  g e n e r a l  a p p l i c a b i l i t y  w h i c h  a r e

c o n s i s t e n t  w i t h ,  a n d  w h i c h  p r o v i d e  f o r ,  t h e  d e f i n i t i o n

o f  " s u b s i s t e n c e  u s e s "  s e t  f o r t h  i n  S e c .  8 0 3 ,  ^ h e

a u t h o r i z a t i o n  a n d  p r i o r i t y  f o r  s u c h  u s e s  s e t  f o r t h  i n

S e c .  8 0 4 ,  a n d  t j i e  s y s t e m  o f  l o c a l  a d v i s o r y  c o m m i t t e e s

a n d  r e g i o n a l  a d v i s o r y  c o u n c i l s  s e t  f o r t h  i n  S e c .  8 0 5 ,

t h e n  u n l e s s  a n d  u n t i l  a n y  o n e  o f  t h e  a f o r e m e n t i v  n e d

l a w s  i s  r e p e a l e d ,  s u c h  S t a t e  l a w s  s h a l l  g o v e r n  r e g u l a t i o n

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a  i o n s

b y  t h e  S t a t e  o f  A l a s k a  a n d  s u c h  S t a t e  l a w s  s h a l l

s u p e r c e d e  S e c s .  8 0 3 ,  8 0 4  a n d  8 0 5  o f  t h e  A l a s k a  N a t i o n a l

I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  i n s o f a r  a s  s u c h  s e c t i o n s

g o v e r n  t h e  S t a t e  o f  A l a s k a ' s  r e g u l a t i o n  o f  t h e  t a k i n g

o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  t h e

s u b j e c t  o f  s u b s i s t e n c e  u s e s .

( c ) ( 1 )  P u r s u a n t  t o  S e c .  8 0 6  o f  t h e  A l a s k a  N a t i o n a l  

I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  s h a l l  m o n i t o r  t h e  S t a t e  o f  A l a s k a ' s  r e g u l a t i o n  

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  

w h i c h  a r e  t h e  s u b j e c t  o f  s u b s i s t e n c e  u s e s .

( 2 )  I f  t h e  S e c r e t a r y  d e t e r m i n e s  e i t h e r  p u r s u a n t  t o  

t h e  d i s c h a r g e  o f  h i s  m o n i t o r i n g  r e s p o n s i b i l i t y  s e t  f o r t h  

i n  p a r a g r a p h  ( 1 )  o r  a s  t h e  r e s u l t  o f  o r a l  o r  w r i t t e n  n o t i c e  

f r o m  a n y  i n t e r e s t e d  p a r t y  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  

f a i l e d  o r  d e c l i n e d  t o  r e g u l a t e  t h e  t a k i n g  o f  a  f i s h  

s t o c k  o r  w i l d l i f e  p o p u l a t i o n  p u r s u a n t  t o  t h e  r e g u l a t o r y  

s t a n d a r d  s e t  f o r t h  i n  s u b s e c t i o n  ( a ) ,  t h e n  i n  a d d i t i o n



t o  s u c h  o t h e r  a c t i o n  a s  m a y  b e  a u t h o r i z e d  o r  r e q u i r e d  

b y  l a w ,  t h e  S e c r e t a r y  s h a l l  a d o p t  r e g u l a t i o n s  g o v e r n i n g  

t h e  t a k i n g  o f  s u c h  s t o c k  o r  p o p u l a t i o n  p u r s u a n t  t o  s u b ­

s e c t i o n  ( a ) ,  a n d  s u c h  r e g u l a t i o n s  s h a l l  s u p e r c e d e  t h e  

S t a t e  o f  A l a s k a ’ s  r e g u l a t i o n  o f  t h e  t a k i n g  o f  s u c h  

s t o c k  o r  p o p u l a t i o n .

( d )  C o n s i s t e n t  w i t h  s o u n d  m a n a g e m e n t  p r i n c i p l e s  

a n d  t h e  c o n s e r v a t i o n  o f  h e a l t h y  f i s h  s t o c k s  a n d  w i l d l i f e  

p o p u l a t i o n s ,  r e g u l a t i o n s  a d o p t e d  b y  t h e  S t a t e  o f  A l a s k a  

o r  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  p u r s u a n t  t o  t h i s  

s e c t i o n  s h a l l  c a u s e  t h e  l e a s t  a d v e r s e  i m p a c t  p o s s i b l e

o n  p e r s o n s  e n g a g e d  i n  s u b s i s t e n c e  u s e s  o f  s u c h  s t o c k s  

a n d  p o p u l a t i o n s .

( e )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  t e r m s  -

( 1 )  " s u b s i s t e n c e  u s e s "  m e a n s  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e s  o f  a  f i s h  s t o c k  o r  w i l d l i f e  p o p u l a t i o n  b y  r u r a l  A l a s k a  

r e s i d e n t s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  

f o o d ,  s h e l t e r ,  f u e l ,  c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ;  

f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  o u t  o f  

n o n e d i b l e  b y p r o d u c t s  o f  s t o c k s  o r  p o p u l a t i o n s  t a k e n  f o r  

p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  a n d  f o r  c u s t o m a r y  t r a d e .

( 2 )  " r u r a l "  m e a n s  a  c o m m u n i t y  o r  a r e a  i n  w h i c h  t h e  t a k i n g  

o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  f o r  p e r s o n a l  a n d  

f a m i l y  c o n s u m p t i o n  i s  a  s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  

e c o n o m y  o f  t h e  c o m m u n i t y  o r  a r e a .

( 3 )  " c u s t o m a r y  a n d  t r a d i t i o n a l "  m e a n s  ( i )  a  l o n g ­

t e r m ,  c o n s i s t e n t  p a t t e r n  o f  u s e  o f  a  f i s h  s t o c k

o r  w i l d l i f e  p o p u l a t i o n ,  e x c l u d i n g  i n t e r r u p t i o n  b y  

c i r c u m s t a n c e s  b e y o n d  t h e  c o n t r o l  o f  t h e  p e r s o n s  

t a k i n g  s u c h  s t o c k  o r  p o p u l a t i o n  s u c h  a s  r e g u l a t o r y  

p r o h i b i t i o n ;

( i i )  a  u s e  p a t t e r n  w h i c h  r e c u r s  i n  s p e c i f i c  

s e a s o n s  o f  e a c h ^ y e a r ;

( i i i )  a  u s e  p a t t e r n  c o n s i s t i n g  o f  m e t h o d s  a n d  m e a n s  

o f  h a r v e s t  w h i c h  a r e  c h a r a c t e r i z e d  b y  e f f i c i e n c y

a n d  e c o n o m y  o f  e f f o r t  a n d  c o s t ,  c o n d i t i o n e d  b y  

l o c a l  c i r c u m s t a n c e s ;

( i v )  t h e  c o n s i s t e n t  h a r v e s t  a n d  u s e  o f  s u c h  

s t o c k  o r  p o p u l a t i o n  n e a r ,  o r  a t  a  l o c a t i o n  r e a s o n a b l y  

a c c e s s i b l e  t o ,  t h e  r e s i d e n c e  o f  t h e  p e r s o n s  t a k i n g  s u c h  

s t o c k  o r  p o p u l a t i o n ;

( v )  t h e  h a n d l i n g ,  p r e p a r i n g ,  p r e s e r v i n g

a n d  s t o r i n g  o f  s u c h  s t o c k  o r  p o p u l a t i o n  i n  a  m a n n e r  w h i c h  

h a s  t r a d i t i o n a l l y  b e e n  u s e d  b y  p a s t  g e n e r a t i o n s ,  b u t  n o t  

e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  i n  a p p r o p r i a t e  

i n s t a n c e s  ;

( v i )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  

h a n d i n g  d o w n  o f  k n o w l e d g e  o f  f i s h i n g  o r  h u n t i n g  

s k i l l s  a n d  v a l u e s  f r o m  g e n e r a t i o n  t o  g e n e r a t i o n ;

( v i i )  a  u s e  p a t t e r n  i n  w h i c h  t h e  p r o d u c t s  d e r i v e d  

f r o m  s u c h  s t o c k  o r  p o p u l a t i o n  a r e  d i s t r i b u t e d  o r  s h a r e d  

a m o n g  o t h e r s  w i t h i n  a  d e f i n a b l e  c o m m u n i t y  o f  p e r s o n s ,  

i n c l u d i n g  c u s t o m a r y  t r a d e  ( e x c l u d i n g  s i g n i f i c a n t  c o m m e r c i a l  

e n t e r p r i s e s ) ,  b a r t e r ,  s h a r i n g ,  a n d  g i f t - g i v i n g ;  a n d .

( v i i i )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  u p o n

a  w i d e  d i v e r s i t y  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  

o f  a n  a r e a  f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  a n d  w h i c h



p r o v i d e s  s u b s t a n t i a l  b e n e f i t s  t j t h e  e c o n o m i c ,  c u l t u r a l ,  

s o c i a l ,  a n d  n u t r i t i o n a l  w e l l - b e i n g  o f  p e r s o n s  w h o  t a k e  

o r  c o n s u m e  s u c h  s t o c k  o r  p o p u l a t i o n  f o r  t h e i r  s u s t e n a n c e .

( 4 )  " f i s h  s t o c k "  m e a n s  a  s p e c i e s ,  s u b s p e c i e s ,  g e o g r a p h i c a l  

g r o u p i n g  o r  o t h e r  c a t e g o r y  o f  f i s h  c a p a b l e  o f  m a n a g e m e n t  

a s  a  u n i t  w h i c h  a t  a n y  t i m e  o r  d u r i n g  a n y  s e a s o n  o f  t h e  

y e a r  m a y  b e  f o u n d  i n  w a t e r s  o f  t h e  U n i t e d  S t a t e s ,  i n c l u d i n g  

b u t  n o t  l i m i t e d  t o  n a v i g a b l e  w a t e r s  d e s c r i b e d  i n  3 3  U . S . C .  

1 3 6 2 ( 8 ) ,  t h e  t e r r i t o r i a l  s e a ,  w a t e r ?  l o c a t e d  w i t h i n  t h e  

b o u n d a r i e s  o f  a  c o n s e r v a t i o n  s y s t e m  u n i t  a n d  w a t e r s  w h i c h  

a b u t  l a n d  t h e  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d  S t a t e s .

( 5 )  " w i l d l i f e  p o p u l a t i o n "  m e a n s  a  g r o u p  o f  a n i m a l s  o f  t h e  

c a m e  s p e c i e ;  o r  s m a l l e r  t a x a  w h o s e  m e m b e r s  i n  w h o l e  o r

i n  p a r t  u s e  o r  m a y  b e  f o u n d  a t  a n y  t i m e  o r  d u r i n g  a n y  s e a s o n  

o f  t h e  y e a r  u p o n  l a n d  t h e  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d  

S t a t e s  o r  u p o n  o r  i n  w a t e r s  d e s c r i b e d  i n  p a r a g r a p h  ( 3 )  

o f  t h i s  s u b s e c t i o n .

A .  T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S  I S  A N  

I N T E R E S T E D  P E R S O N  W I T H I N  T H E  M E A N I N G  O F  

5  U . S . C .  5 5 3 ( e ) .

T h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N )  i s  t h e  s t a t e w i d e

N a t i v e  o r g a n i z a t i o n  o r g a n i z e d  t o  a d v a n c e  t h e  c u l t u r a l ,  s o c i a l ,

h e a l t h  a n d  e c o n o m i c  w e l l - b e i n g  o f  A l a s k a  N a t i v e s  r e s i d e n t  w i t h i n

t h e  S t a t e  o f  A l a s k a .  E a c h  o f  t h e  t w e l v e  r e g i o n a l  c o r p o r a t i o n s

• i
e s t a b l i s h e d  b y  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  ( A N C S A )  

a n d  e a c h  o f  t h e  t w e l v e  N a t i v e  r e g i o n a l  n o n p r o f i t  a s s o c i a t i o n s  

w h i c h  p r o v i d e  h e a l t h y  s o c i a l  a n d  o t h e r  s e r v i c e s  t o  A l a s k a  N a t i v e s  

r e s i d i n g  w i t h i n  e a c h  o f  t h e  t w e l v e  r e g i o n s  a r e  m e m b e r s  o f  A F N .

i

A F N  a n d  i t s  m e m b e r  o r g a n i z a t i o n s  r e p r e s e n t  t h e  t o t a l i t y  o f  t h e I

o v e r  6 0 , 0 0 0  A l a s k a  N a t i v e s  r e s i d e n t  w i t h i n  t h e  S t a t e  o f  A l a s k a .1 I

A l a s k a  N a t i v e s  w h o  r e s i d e  i n  s u b s i s t e n c e  d e p e n d e n t  r u r a l  

c o m m u n i t i e s  a n d  a r e a s  t h r o u g h o u t  t h e  s t a t e ,  i n c l u d i n g  s u c h  c o m ­

m u n i t i e s  a n d  a r e a s  a s  t h e  C o p p e r  R i v e r  d r a i n a g e ,  L i m e  V i l l a g e ,  

t h e  N a t i v e  V i l l a g e  o f  T y o n e k ,  E n g l i s h  B a y  a n d  P o r t  G r a h a m  ( t o

I , •

l i s t  o n l y  a  f e w  e x a m p l e s )  a r e  s h a r e h o l d e r s  o r  m e m b e r s  o f  c o r p o r a t i o n s

; I
a n d  n o n p r o f i t  a s s o c i a i - i o n s  w h i c h  a r e  m e m b e r s  o f  A F N .  F o r  m a n y  

y e a r s ,  A F N  h a s  a c t i v e l y  r e p r e s e n t e d  t h e  i n t e r e s t s  o f  A l a s k a  

N a t i v e s  w h o  a r e  s h a r e h o l d e r s  o r  m e m b e r s  o f  i t s  m e m b e r  c o r p o r a t i o n s  

a n d  n o n p r o f i t  a s s o c i a t i o n s  t o  e n s u r e  t h a t  t h e  t a k i n g  o f  f i s h

3



s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  i n  A l a s k a  i s  r e g u l a t e d  i n  a  

i. a n n s r  w h i c h  p r o t e c t s  t h e  h e a l t h  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  

i n  a  m a n n e r  c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d  p r i n c i p l e s  a n d  w h i c h  

a f f o r d s  A l a s k a  N a t i v e s  a n d  o t h e r  p e r s o n "  w h o  r e s i d e  i n  r u r a l  

s u b s i s t e n c e  d e p e n d e n t  c o m m u n i t i e s  a n d  a r e a s  a  r e a s o n a b l e  o p p o r t u n i t y  

t o  t a k e  s u c h  s t o c k s  a n d  p o p u l a t i o n s  f o r  t h e i r  s u s t e n a n c e .
I

I n  t h e  l a t t e r  r e g a r d ,  A F N  h a s  s u p p o r t e d  t h e  e n a c t m e n t  o f  

s t a t u t e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  T i t l e  V I I I  o f  t h e  A l a s k a  

N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  a n d  t h e  a d o p t i o n  o f
I

' R e g u l a t i o n s  i n t e n d e d  t o  p r o t e c t  h a r v e s t  o p p o r t u n i t i e s  b y  A l a s k a n s

i i
w h o  r e s i d e  i n  r u r a l  c o m m u n i t i e s  a n d  a r e a s  i n  w h i c h  t h e  t a k i n g

,j
; j o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  f o r  p e r s o n a l  a n d  f a m i l y  

c o n s u m p t i o n  i s  a  s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y  o f

I1 !
. [ t h e  c o m m u n i t y  o r  a r e a  f r o m  u n f a i r  a n d  n u m e r i c a l l y  o v e r w h e l m i n g

i:
c o m p e t i t i o n  f r o m  p e r s o n s  s e e k i n g  t o  h a r v e s t  t h e  s a m e  s t o c k s

|
a n d  p o p u l a t i o n s  f o r  c o m m e r c i a l ,  s p o r t ,  t r o p h y  a n d  o t h e r  u s e s .

r !
A F N  i s  a n  i n t e r e s t e d  p a r t y  w i t h i n  t h e  m e a n i n g  o f

i i

5  U . S . C .  5 5 3 ( e ) .

B .  F O R  T H E  P A S T  E I G H T Y - T H R E E  Y E A R S  T H E  C O N G R E S S

H A S  C O N S I S T E N T L Y  R E C O G N I Z E D  T H E  N A T I O N A L  I N T E R E S T  

I N ,  A N D  T H E  F E D E R A L  R E S P O N S I B I L I T Y  F O R ,  E N S U R I N G  

T H A T  T H E  T A K I N G  O F  F I S H  S T O C K S  A N D  W I L D L I F E  P O P U L A T I O N S  

R E S I D E N T  W I T H I N  A L A S K A  I S  R E G U L A T E D  I N  A  M A N N E R  

W H I C H  P R O T E C T S  T H E  T A K I N G  O F  S U C H  S T O C K S  A N D  P O P U ­

L A T I O N S  F O R  S U B S I S T E N C E  U S E S  B Y  A L A S K A  N A T I V E S  

A N D  O T H E R  P E R S O N S  R E S I D E N T  I N  R U R A L  C O M M U N I T I E S  A N D  

A R E A S ,  A N D  I N  1 9 8 0  T H E  C O N G R E S S  A S S E R T E D  I T S  J U R I S ­

D I C T I O N  T O  E S T A B L I S H  T H E  R E G U L A T O R Y  S T A N D A R D  W H I C H  

P R E S E N T L Y  G O V E R N S  T H E  A L A S K A  B O A R D  O F  F I S H E R I E S '  A N D  

A L A S K A  B O A R D  O F  G A M E ' S  R E G U L A T I O N  O F  S U C H  T A K I N G S .

S i n c e  1 9 8 0  t h e r e  h a s  b e e n  c o n s i d e r a b l e  c o n f u s i o n  a s  t o  

t h e  r e s p o n s i b i l i t i e s  w h i c h  t h e  C o n g r e s s  a s s i g n e d  t o ,  a n d  t h e  

r e l a t i o n s h i p  w h i c h  t h e  C o n g r e s s  i n t e n d e d  b e t w e e n ,  t h e  A l a s k a

I
B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  a n d  t h e  S e c r e t a r y  

o f  t h e  I n t e r i o r  w i t h  r e s p e c t  t o  t h e  r e g u l a t i o n  o f  f i s h  s t o c k s  

a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  o f  s u b s i s t e n c e  

u s e s .  T h i s  c o n f u s i o n  w a s  r e c e n t l y  c o m p o u n d e d  b y  t h e  d e c i s i o n



o f  t h e  A l a s k a  S u p r e m e  C o u r t  i n  M a d i s o n  v .  A l a s k a  D e p a r t m e n t  

o f  F i s h  a n d  G a m e .  T h e  p u r p o s e  o f  t h e  p r o p o s e d  r e g u l a t i o n  s e t

f o r t h  a b o v e  i s  t o  c l a r i f y  t h e  b o a r d s '  a n d  t h e  S e c r e t a r y ' s  r e s p e c t i v e
fI

r e s p o n s i b i l i t i e s  f o r  t h e  b e n e f i t  o f  t h e  p u b l i c ,  t h e  b o a r d s ,
I

a n d  a f f e c t e d  f e d e r a l  a g e n c i e s .

F o r  t h e  p a s t  e i g h t y - t h r e e  y e a r s  t h e  U n i t e d  S t a t e s  C o n g r e s s
I

h a s  c o n s i s t e n t l y  r e c o g n i z e d  i t s  r e s p o n s i b i l i t y ,  a n d  h a s  c o n s i s t e n t l y

i
a s s e r t e d  i t s  j u r i s d i c t i o n ,  t o  e n s u r e  t h a t  t h e  t a k i n g  o f  f i s h  

s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  i s  r e g u l a t e d  i n  a  m a n n e r  c o n s i s t e n t '  

w h i c h  t h e  c o n t i n u a t i i  *■ a n d  p r o t e c t i o n  o f  t h e  t a k i n g  o f  s u c h

i
s t o c k s  a n d  p o p u l a t i o n s  b y  A l a s k a  N a t i v e s  a n d  o t h e r  p e r s o n s  r e s i d e n t ;

ii
i n  r u r a l  c o m m u n i t i e s  a n d  a r e a s .  j

|
F o r  e x a m p l e ,  t h e  f i r s t  g a m e  l a w  a p p l i c a b l e  t o  A l a s k a  w a s  

e n a c t e d  b y  t h e  C o n g r e s s  i n  1 9 0 2 ,  3 2  S t a t .  3 2 7  ( 1 9 0 2 ) .  A l t h o u g h
iI

t h e  A c t  e s t a b l i s h e d  s t a t u t o r y  s e a s o n s  a n d  o t h e r  f o r m s  o f  r e g u l a t i o n ;  

o f  t h e  t a k i n g  o f  g a m e  b i r d s  a n d  a n i m a l s ,  t h e  s t a t u t e  s p e c i f i c a l l y  

e x e m p t e d  t h e  t a k i n g  o f  s u c h  b i r d s  a n d  a n i m a l s  b y  I n d i a n s  a n d  •*

I
E s k i m o s  f o r  f o o d  f r o m  r e g u l a t i o n .  T h e  1 9 0 2  s u b s i s t e n c e  e x e m p t i o n

i

w a s  r e - e n a c t e d  b y  t h e  C o n g r e s s  i n  t h e  1 9 0 8  A l a s k a  G a m e  A c t ,

•>
3 5  S t a t .  1 0 2  ( 1 9 0 8 )  a n d  t h e  1 9 2 5  A l a s k a  G a m e  A c t ,  4 3  S t a t .  7 4 3 I

( 1 9 2 5 ) .

I n  1 9 5 8 ,  w h e n  t h e  C o n g r e s s  e n a c t e d  t h e  A l a s k a  S t a t e h o o d  

A c t ,  7 2  S t a t .  3 3 9  ( 1 9 5 8 ) ,  i t  r e f u s e d  t o  t r a n s f e r  r e g u l a t o r y  

a u t h o r i t y  o v e r  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  

t o  t h e  S t a t e  o f  A l a s k a  u n t i l  s u c h  t i m e  a s  t h e  n e w  s t a t e  d e m o n s t r a t e d  

t h a t  i t  h a d  a d o p t e d  a  r e g u l a t o r y  s y s t e m  w h i c h  i n t e r  a l i a  e n s u r e d  

t h a t  t h e  t a k i n g  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  b y  A l a s k a  N a t i v e s  

f o r  s u b s i s t e n c e  u s e s  w o u l d  b e  a d e q u a t e l y  p r o t e c t e d .  S e e  S e c .  6 ( e ) ,  

P u b .  L .  N o .  8 5 - 5 0 8 .  T h i s  p r o v i s i o n  w a s  a d d e d  t o  t h e  A l a s k a  

S t a t e h o o d  A c t  o n  t h e  f l o o r  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  b y  

a n  a m e n d m e n t  o f f e r e d  b y  R e p r e s e n t a t i v e s  P e l l y  a n d  W e s t l a n d .



B y  w a y  o f  e x p l a n a t i o n  a s  t o  w h y  t h e i r  a m e n d m e n t  w a s  n e e d e d ,

P e l l y  a n d  W e s t l a n d  i n t r o d u c e d  a  l e t t e r  f r o m  A c t i n g  T e r r i t o r i a l  

G o v e r n o r  H u g h  W a d e  t o  t h e  A l a s k a  S e n a t e  e x p r e s s i n g  h i s  c o n c e r n  

t h a t  t h e  f i s h  a n d  g a m e  s t a t u t e  w h i c h  t h e  T e r r i t o r i a l  L e g i s l a t u r e  

h a d  e n a c t e d  i n  a n t i c i p a t i o n  o f  s t a t e h o o d  " o v e r l o o k e d  o r  d i s r e g a r d e d  

t h e  h u n t i n g  a n d  f i s h i n g  r i g h t s  " o f  a  l a r g e  a n d  i m p o r t a n t  p a r t  

o f  A l a s k a ' s  p o p u l a t i o n ,  o u r  n a t i v e  p e o p l e ,  w h i c h  a r e  s a f e g u a r d e d  

u n d e r  e x i s t i n g  l e g i s l a t i o n  [ i . e .  t h e  1 9 2 5  A l a s k a  G a m e  A c t ,  a s  

a m e n d e d ] " .  1 0 4  C o n g .  R e c .  9 4 8 8 - 9 4 8 9 ,  9 7 5 0  ( 1 9 5 8 ) .

B e t w e e n  t h e  t r a n s f e r  o f  a u t h o r i t y  t o  r e g u l a t e  t h e  t a k i n g  

o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  t o  t h e  n e w  S t a t e  o f  

A l a s k a  i n  1 9 6 0  a n d  t h e  e n a c t m e n t  o f  A N C S A  i n  1 9 7 1  i t  h a d  b e c o m e  

o b v i o u s  t h a t  t h e  A l a s k a  B o a r d  o f  F i s h  a n d  G a m e  w a s  n o t  i n s t i t u ­

t i o n a l l y  i n c l i n e d  t o  a d o p t  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  w h i c h  

a d e q u a t e l y  s a f e g u a r d e d  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  

p o p u l a t i o n s  f o r  s u b s i s t e n c e  u s e s  a s  m a n d a t e d  b y  t h e  C o n g r e s s  

i n  1 9 5 8 .

A s  a  r e s u l t ,  t h e  U n i t e d  S t a t e s  S e n a t e  i n c l u d e d  a  p r o v i s i o n  

i n  i t r  v e r s i o n  o f  A N C S A  w h i c h  w o u l d  h a v e  r e a s s e r t e d  f e d e r a l  

j u r i s d i c t i o n  o v e r  t h ^  t a k i n g  o f  w i l d l i f e  p o p u l a t i o n s  i n  A l a s k a  

t o  e n s u r e  t h a t  t h i s  i m p o r t a n t  n a t i o n a l  g o a l  w a s  a c h i e v e d .  S e e  

S e c .  2 1 ,  S .  3 5 ,  9 2 d  C o n g . ,  1 s t  S e s s .  ( 1 9 7 1 ) .  T h e  p r o v i s i o n  

w a s  d e l e t e d  f r o m  t h e  f i n a l  v e r s i o n  o f  A N C S A  a f t e r  t h e  C o n f e r e n c e  

C o m m i t t e e  r e c e i v e d  a s s u r a n c e s  f r o m  t h e  S t a t e  o f  A l a s k a  t h a t  

s u c h  a  r e a s s e r t i o n  o f  f e d e r a l  j u r i s d i c t i o n  w a s  u n n e c e s s a r y  b e c a u s e  

t h e  B o a r d  o f  F i s h  a n d  G a m e  w a s  p r e p a r e d  t o  a d e q u a t e l y  d i s c h a r g e  

i t s  r e s p o n s i b i l i t y  t o  p r o t e c t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  

b y  A l a s k a  N a t i v e s  a n d  o t h e r  r e s i d e n t s  o f  r u r a l  c o m m u n i t i e s  a n d  

a r e a s .  H o w e v e r ,  i n  o r d e r  t o  m a k e  u n e q u i v o c a l l y  c l e a r  t h a t  b o t h  

t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  S t a t e  o f  A l a s k a  h a v e  

a  n o n d i s c r e t i o n a r y  r e s p o n s i b l i t y  t o  e n s u r e  t h a t  s u b s i s t e n c e



t h e  C o m m i t t e e  i n c l u d e d  t h e  f o l l o w i n g  a d m o n i t i o n  i n  i t s  r e p o r t

t o  t h e  C o n g r e s s  o n  t h e  w o r k  o f  t h e  c o n f e r e n c e :

T h e  C o n f e r e n c e  C o m m i t t e e  e x p e c t s  b o t h  t h e  

S e c r e t a r y  [ o f  t h e  I n t e r i o r ]  a n d  t h e  S t a t e  

[ o f  A l a s k a ]  t o  t a k e  a n y  a c t i o n  n e c e s s a r y  

t o  p r o t e c t  t h e  s u b s i s t e n c e  n e e d s  o f  t h e  

N a t i v e s .  H o u s e  R e p t .  N o .  9 2 - 7 . 4 6 ,  9 2 d  

C o n g . ,  1 s t  S e s s .  3 7  (  1 9 7 1  ) ( E m p h a s i s  a d d e d ) .

B y  1 9 7 7  w h e n  t h e  C o n g r e s s  b e g a n  c o n s i d e r a t i o n  o f  l e g i s l a t i o n  

w h i c h  w a s  e n a c t e d  i n  1 9 8 0  a s  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  ( A N I L C A ) ,  i t  h a d  b e c o m e  o b v i o u s  t n a t  c o n t r a r y  

t o  r e p r e s e n t a t i o n s  m a d e  b y  t h e  S t a t e  o f  A l a s k a  i n  1 9 7 1 ,  t h e  

A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  h a d  n o t  a d o p t e d  

h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  w h i c h  a d e q u a t e l y  p r o t e c t e d  s u b ­

s i s t e n c e  u s e s .  S e e  f o r  e x a m p l e  H e a r i n g s  o n  H . R .  3 9  b e f o r e  t h e  

S u b c o m m .  o n  G e n e r a l  O v e r s i g h t  a n d  A l a s k a  L a n d s  o f  t h e  H o u s e  

C o m m ,  o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s  9 5 t h  C o n g . ,  1 s t  S e s s . ,

P a r t  X I ,  3 9 8 - 4 7 9  ( s t a t e m e n t  o f  D o n a l d  C ,  M i t c h e l l ) ,  P a r t  X I I ,  

5 2 - 6 1 ,  4 6 1 - 4 9 7  ( s t a t e m e n t  o f  B y r o n .  M ; a l l o t ) .

T h e  s u g g e s t e d  s o l u t i o n  t o  t h e  p r o b l e m  w a s  f o r  t h e  U n i t e d  

S t a t e s  C o n g r e s s  t o  r e a s s e r t  i t s  j u r i s d i c t i o n  o v e r  t h e  r e g u l a t i o n  

o f  t h e  t a k i n g  o f  f i s l i  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  i n  A l a s k a  

t o  e n s u r e  t h a t  i n  t h e  f u t u r e  s u c h  r e g u l a t i o n  w o u l d  b e  c o n d u c t e d  

p u r s u a n t  t o  f e d e r a l  r e g u l a t o r y  s t a n d a r d s  w h i c h  e n s u r e  t h a t  t h e  

t a k i n g  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  b y  A l a s k a  N a t i v e s  a n d  

o t h e r  r e s i d e n t s  o f  r u r a l  c o m m u n i t i e s  a n d  a r e a s  w o u l d  b e  a d e q u a t e l y  

p r o t e c t e d .

S i g n i f i c a n t l y ,  t h i s  a p p r o a c h  w a s  s u g g e s t e d  a n d  s u p p o r t e d  

b y  J a y  S .  H a m m o n d ,  t h e n  G o v e r n o r  o f  A l a s k a ,  w h o  c a n d i d l y  a d m i t t e d  

t o  t h e  C o n g r e s s  t h a t  t h e r e  w a s  " s o m e  j u s t i f i c a t i o n ' 1 f o r  " t h e  

p e r c e p t i o n  t h a t  s t a t e  r e g u l a t i o n  h a s  e i t h e r  f a v o r e d  u r b a n  h u n t e r s  

t o o  m u c h ,  o r  n o t  f a v o r e d  r u r a l  h u n t e r s  e n o u g h  w h e n  t h e  d i f f i c u l t  

a l l o c a t i o n  d e c i s i o n s  w e r e  m a d e , "  a n d  t h e n  c o n c l u d e d  w i t h  t h e

h u n t i n g  a n d  f i s h i n g  b y  A l a s k a  N a t i v e s  i s  a d e q u a t e l y  p r o t e c t e d ,



" I  h o p e  t h i s  C o n g r e s s  e s t a b l i s h e s  t h e  p r i o r i t y  o f  

s u b s i s t e n c e  u s e  w h e r e  t h e r e  i s  a  c o n f l i c t  o n  n a t i o n a l  

i n t e r e s t  l a n d s .  I  b e l i e v e  t h i s  i s  a  l e g i t i m a t e  s u b j e c t  

f o r  [ f e d e r a l ]  l e g i s l a t i o n ,  a n d  h o p e  t h a t  i s  p r i n c i p l e ,  

w h i c h  a s  b e e n  S t a t e  p o l i c y  f o r  s o m e  t i m e ,  i s  e n a c t e d  i n t o  

F e d e r a l  l a w . "  I _ d .  P a r t  X I I ,  1 2  ( s t a t e m e n t  o f  H o n .  J a y  

S .  H a m m o n d ) .

T h e  C o n g r e s s  r e s p o n d e d  t o  G o v e r n o r  H a m m o n d ' s  r e q u e s t  b y  

i n c l u d i n g  T i t l e  V I I I  i n  A N I L C A .  S e c s .  8 0 3  a n d  8 0 4  e s t a b l i s h  

a  f e d e r a l  s t a n d a r d  w h i c h  g o v e r n s  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s '  

a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  

s t o c k s  a n d  g a m e  p o p u l a t i o n s .  A s  S e n a t o r  T e d  S t e v e n s ,  a  m a j o r  

p a r t i c i p a n t  i n  t h e  d r a f t i n g  o f  t h e  v e r s i o n  o f  A N I L C A  w h i c h  w a s  

e n a c t e d  i n t o  l a w ,  e x p l a i n e d  t o  t h e  U n i t e d  S t a t e s  S e n a t e ,  t h e  

S e n a t e  C o m m i t t e e  o n  E n e r g y  a n d  N a t u r a l  R e s o u r c e s  v e r s i o n  o f  

T i t l e  V I I I  r e q u i r e d  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  t o  i n i t i a t e  

a  c i v i l  a c t i o n  " t o  c i m p e l  t h e  S t a t e ,  i f  n e c e s s a r y ,  t o  c o n f o r m  

i t s  r e g u l a t i o n  o f  f i s h  ( s t o c k s  i n  t h e  w a t e r s  o f  A l a s k a ) ,  a n d  

w i l d l i f e  p o p u l a t i o n s  o n  t h e  p u b l i c  l a n d s ,  t o  t h e  r e q u i r e m e n t s  

o f  s e c t i o n  8 0 4 . "  1 2 6  C o n g .  R e c .  S  1 5 1 3 1  ( D e c e m b e r  1 ,  , 1 9 8 0  d a i l y

e d  . ) ( E m p h a s i s  a d d e d ) . -

S e n a t o r  S t e v e n ^  w e n t  o n  t o  e x p l a i n  t h a t  t h o u g h  t h e  S t a t e  

o f  A l a s k a  d i d  n o t  o b j e c t  t o  t h e  C o n g r e s s  c o m p e l l i n g  i t s  r e g u l a t o r y  

a g e n c i e s  t o  a d o p t  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  p u r s u a n t  t o  

t h e  f e d e r a l  r e g u l a t o r y  s t a n d a r d  s e t  f o r t h  i n  S e c .  8 0 4 ,  i t  d i d  • 

o b j e c t  t o  t h e  S e c r e t a r y  o f  I n t e r i o r  b e i n g  a s s i g n e d  r e s p o n s i b i l i t y  

t o  i n i t i a t e  a  c i v i l  a c t i o n  i f  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  

o r  A l a s k a  B o a r d  o f  G a m e  f a i l e d  t o  t o  s o .  F o r  t h a t  r e a s o n  S e n a t o r  

S t e v e n s  p e r s u a d e d  t h e  C o n g r e s s  t o  a m e n d  t h e  j u d i c i a l  e n f o r c e m e n t  

s e c t i o n  o f  T i t l e  V I I I  t o  e l i m i n a t e  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ' s  

r e s p o n s i b i l i t y  t o  p r o s e c u t e  a  c i v i l  a c t i o n  a g a i n s t  a  b o a r d  f o r  

f a i l u r e  t o  a d o p t  r e g u l a t i o n s  w h i c h  a r e  c o n s i s t e n t  w i t h  S e c .  8 0 4

a n d  t o  e s t a b l i s h  a  p r i v a t e  c a u s e  o f  a c t i o n  i n  i t s  s t e a d .

request that:

I



A s  a  r e s u l t ,  i f  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  o r  A l a s k a

B o a r d  o f  G a m e  a d o p t s  a  r e g u l a t i o n  i n c o n s i s t e n t  w i t h  t h e  f e d e r a l  

r e g u l a t o r y  s t a n d a r d  s e t  f o r t h  i n  S e c .  8 0 4 ,  S e c .  8 0 7  a u t h o r i z e s  

l o c a l  r e s i d e n t s  " a g g r i e v e d  b y  a  f a i l u r e  o f  t h e  S t a t e . . . t o  p r o v i d e  

f o r  t h e  p r i o r i t y  f o r  s u b s i s t e n c e  u s e s  s e t  f o r t h  i n  s e c t i o n  8 0 4 . . .  

[ t o ]  f i l e  a  c i v i l  a c t i o n  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  

f o r  t h e  D i s t r i c t  o f  A l a s k a  t o  r e q u i r e  s u c h  a c t i o n s  t o  b e  t a k e n  

a s  a r e  n e c e s s a r y  t o  p r o v i d e  f o r  t h e  p r i o r i t y . "  T h e  e x c l u s i v e  

r e l i e f  a f f o r d e d  b y  S e c .  8 0 7  t o  r e m e d y  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s '  

o r  A l a s k a  B o a r d  o f  G a m e ' s  a d o p t i o n  o f  a n  u n l a w f u l  r e g u l a t i o n  

i s  a n  o r d e r  o f  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  r e q u i r i n g  t h e  

o f f e n d i n g  a r d  t o  a d o p t  a n d  s u b m i t  r e g u l a t i o n s  t o  t h e  C o u r t  

" w h i c h  s a t i s f y  t h e  r e q u i r e m e n t s  o f  S e c .  8 0 4 . "

S e n a t o r  S t e v e n ' : s  u n d e r s t a n d i n g  t h a t  S e c .  8 0 4  w a s  i n t e n d e d  

b y  t h e  C o n g r e s s  t o  c o n t r o l  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s '  a n d  

A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  s t o c k s  

a n d  w i l d l i f e  p o p u l a t i o n s  i s  s u p p o r t e d  b y  t h e  r e p o r t  o f  t h e  c o m m i t t e e
• t

w h i c h  r e p o r t e d  t h e  v e r s i o n  o f  A N I L C A  w h i c h  w a s  e n a c t e d  i n t o  

l a w .

A s  t h e  S e n a t e  C o m m i t t e e  o n  E n e r g y  a n d  N a t u r a l  R e s o u r c e s  

e x p l a i n e d :

T h i s  s e c t i o n  [ i . e .  S e c .  8 0 4 ]  r e q u i r e s  b o t h  t h e  S t a t e  

a n d  t h e  F e d e r a l  g o v e r n m e n t  t o  a c c o r d  n o n w a s t e f u l  

s u b s i s t e n c e  u s e s  a  p r e f e r e n c e  o v e r  t h e  t a k i n g  o f  

s u c h  r e s o u r c e s  f o r  o t h e r  p u r p o s e s  o n  t h e  p u b l i c  

l a n d s . . .  I f  a  p a r t i c u l a r  f i s h  o r  w i l d l i f e  p o p u l a t i o n  

( e . g .  s a l m o n ,  m o o s e ,  o r  c a r i b o u )  i n  a  p a r t i c u l a r  

a r e a  i s  s u f f i c i e n t  t o  s u s t a i n  a  h a r v e s t  b y  a l l  p e r s o n s  

e n g a g e d  i n  s u b s i s t e n c e  a n d  o t h e r  u s e s ,  t h e  i m p l e -  

! m e n t a t i o n  o f  r e s t r i c t i o n s  o n  t a k i n g  s e t  f o r t h  i n  t h i s

s e c t i o n  [ i . e .  S e c .  8 0 4 ]  n e e d  n o t  b e  i m p o s e d  b y  t h e  

S t a t e  r u l e m a k i n g  a u t h o r i t y .  H o w e v e r ,  i f  t h e  c o n t i n u e d  

v i a b i l i t y  o f  a  p a r t i c u l a r  p o p u l a t i o n  o r  t h e  a b i l i t y  o f  

r u r a l  s u b s i s t e n c e - d e p e n d e n t  r e s i d e n t s  t o  s a t i s f y  t h e i r  

i s u b s i s t e n c e  n e e d s  w o u l d  b e  t h r e a t e n e d  b y  a  h a r v e s t  b y

a l l  s u c h  p e r s o n s ,  t h e  S t a t e  r u l e m a k i n g  a u t h o r i t y , i n  

c o n j u n c t i o n  w i t h  t h e  r e c o m m e n d a t i o n s  o f  t h e  r e g i o n a l  

c o u n c i l  r e p r e s e n t i n g  t h e  a f f e c t e d  a r e a ,  i s  r e q u i r e d  

b y  t h i s  s e c t i o n  t o  e s t a b l i s h  r e g u l a t i o n s  w h i c h  r e s t r i c t  

t h e  t a k i n g  o f  s u c h  p o p u l a t i o n  t o  A l a s k a  r e s i d e n t s  

e n g a g e d  i n  s u b s i s t e n c e  u s e s .  S e n a t e  R e p t .  N o .  9 6 - 4 1 3 ,



9 6 t h  C o n g . ,  1 s t  S e s s .  2 6 9 - 2 7 0  ( 1 9 7 9 )  ( E m p h a s i s  a d d e d ) .

T h e  l a n g u a g e  a n d  l e g i s l a t i v e  h i s t o r y  o f  S e c s .  8 0 4  a n d  8 0 7  

o f  A N I L C A  m a k e  c l e a r  t h a t  t h e  C o n g r e s s  i n t e n d e d  s u c h  s e c t i o n s  

t o  c o n t r o l  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  

G a m e ' s  r e g u l a t i o n  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  

a r e  t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d
I .

i n  s e c t i o n  8 0 3  o f  A N I L C A .

H o w e v e r ,  i n  a d d i t i o n  t o  i t s  c o n c e r n  t h a t  s u b s i s t e n c e  h u n t i n g  

a n d  f i s h i n g  b y  A l a s k a  N a t i v e s  a n d  o t h e r  r e s i d e n t s  o f  r u r a l  c o m ­

m u n i t i e s  a n d  a r e a s  b e  a d e q u a t e l y  p r o t e c t e d  b y  t h e  A l a s k a  B o a r d

. o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e ,  t n e  C o n g r e s s  w a s  a l s o

. f
s e n s i t i v e  t o  t h e  p o l i t i c a l  t e n s i o n  w h i c h  h a s  h i s t o r i c a l l y  

s u r r o u n d e d  s t a t e  a n d  f e d e r a l  a u t h o r i t y  t o  r e g u l a t e  t h e  t a k i n g

I
o f  t h e  s a m e  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w i t h i n  t h e  

■ b o u n d a r i e s  o f  t h e  f i f t y  s t a t e s .  N o  p e r s o n  a n d  n o  s t a t e ,  i n c l u d i n g

t h e  S t a t e  o f  A l a s k a ,  a n y  l o n g e r  c h a l l e n g e s  t h e  C o n g r e s s '  c o n s t i -
t|

t u t i o n a l  a u t h o r i t y  t o  s u p e r c e d e  s t a t e  r e g u l a t i o n  o f  r e s i d e n t
ii
: | f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s .  S e e  K l e p p e  v .  N e w  M e x i c o ,
11

[ 4 2 6  U . S .  5 2 9  ( 1 9 7 6 ) .  H o w e v e r ,  d u r i n g  C o n g r e s s '  c o n s i d e r a t i o n  

o f  A N I L C A ,  m a n y  m e m b e r s  o f  C o n g r e s s ,  i n c l u d i n g  S e n a t o r  S t e v e n s ,  

w e r e  o f  t h e  o p i n i o n  t h a t ,  a l t h o u g h  c o n s t i t u t i o n a l ,  t h e  a s s e r t i o n  

o f  s u c h  f e d e r a l  a u t h o r i t y  o v e r  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  

a n d  A l a s k a  B o a r d  o f  G a m e  w a s  p o l i t i c a l l y  u n w i s e  u n l e s s  n e c e s s a r y  

t o  p r o t e c t  t h e  n a t i o n a l  i n t e r e s t .

T h i s  p o l i c y  w a s  c o n s i s t e n t  w i t h  m a n y  a c t i o n s  o f  t h e  C o n g r e s s  

p r i o r  t o  e n a c t m e n t  o f  A N I L C A  w h i c h  h a v e  p u r p o s e l y  l i m i t e d  t h e  

D e p a r t m e n t  o f  t h e  I n t e r i o r ' s  a u t h o r i t y  t o  r e g u l a t e  t h e  t a k i n g  

o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  i n  c o n t r a v e n t i o n  o f  

s t a t e  r e g u l a t i o n .  T h e  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  

o f  1 9 7 6  i s  a  r e c e n t  e x a m p l e  o f  c o n g r e s s i o n a l  p o l i c y  i n  t h i s

a r e a .  S e e  S e c .  3 0 2 ( b ) ,  P u b .  L .  N o .  9 4 - 5 7 9  ( 1 9 7 6 ) .

10



T o  t h e  e x t e n t  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  h a s  b e e n  d e l e g a t e d  

r e g u l a t o r y  a u t h o r i t y  t o  s u p e r c e d e  s t a t e  r e g u l a t i o n ,  t h e  D e p a r t m e n t  

h a s  b e e n  s i m i l a r l y  c i r c u m s p e c t  w i t h  r e s p e c t  t o  u s i n g  i t .  T h e  

s t a t u t e  w h i c h  d e l e g a t e s  t h e  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  ( F W S )  

a u t h o r i t y  t o  m a n a g e  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w i t h i n  

u n i t s  o f  t h e  N a t i o n a l  W i l d l i f e  R e f u g e  S y s t e m ,  f o r  e x a m p l e ,  r e q u i r e s  

F W S  r e g u l a t i o n s  g o v e r n i n g  t h e  t a k i n g  o f  s t o c k s  a n d  p o p u l a t i o n s  

w i t h i n  r e f u g e s  t o  b e  c o n s i s t e n t  w i t h  t h e  h u n t i n g  a n d  f i s h i n g  

r e g u l a t i o n s  o f  t h e  s t a t e  i n  w h i c h  a  r e f u g e  i s  l o c a t e d  o n l y  " t o  

t h e  e x t e n t  p r a c t i c a b l e  t o  d o  s o " .  I f  c o n s i s t e n c y  i s  n o t  p r a c t i c a b l e ,  

F W S  m a y  s u p e r c e d e  s t a t e  r e g u l a t i o n .

H o w e v e r ,  b e c a u s e  o f  t h e  p o l i t i c a l  s e n s i t i v i t y  i n v o l v e d ,

F W S  h a s  v o l u n t a r i l y  l i m i t e d  t h e  e x e r c i s e  o f  i t s  o w n  j u r i s d i c t i o n .

5 0  C . F . R .  3 2 . 3 ( d )  p r e c l u d e s  F W S  f r o m  a d o p t i n g  r e g u l a t i o n s  g o v e r n i n g  

t h e  t a k i n g  o f  a  w i l d l i f e  p o p u l a t i o n  w i t h i n  a  r e f u g e  w h i c h  a r e  

m o r e  l i b e r a l  t h a n  t h e  s t a r ,  r e g u l a t i o n s  w h i c h ,  b u t  f o r  F W S '  

s u p e r c e d i n g  r e g u l a t i o n s ,  w o u l d  c o n t r o l  t h e  t a k i n g  o f  s u c h  p o p u ­

l a t i o n .  I t  i s  i m p o r t a n t  t o  n o t e ,  h o w e v e r ,  t h a t  t h i s  s e l f - i m p o s e d

r e g u l a t o r y  r e s t r a i n t  i s  a n  a c t  o f  p o l i t i c a l  c o m i t y  -  n o t  a  c o n s t -

»
i t u t i o n a l  o r  s t a t u t o r y  r e q u i r e m e n t .

T h i s  l o n g  t r a d i t i o n  o f  c o n g r e s s i o n a l  a n d  a d m i n i s t r a t i v e  

s e n s i t i v i t y  t o  t h e  t e n s i o n  b e t w e e n  f e d e r a l  r e s p o n s i b i l i t y  t o w a r d  

a n d  s t a t e  i n t e r e s t  i n  t h e  r e g u l a t i o n  o f  t h e  t a k i n g  o f  t h e  s a m e  

f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  i s  r e f l e c t e d  i n  T i t l e  

V I I I  o f  A N I L C A .  A l t h o u g h  t h e  C o n g r e s s  i n t e n d e d  t h e  r e g u l a t o r y  

s t a n d a r d  s e t  f o r t h  i n  S e c .  8 0 4  t o  g o v e r n  t h e  A l a s k a  B o a r d  o f  

F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  t h e  t a k i n g  

o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  

o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d  i n  S e c .  8 0 3 ,  i f  

t h e  A l a s k a  L e g i s l a t u r e  e n a c t s  a  s t a t e  s t a t u t e  w h i c h  e s t a b l i s h e s  

t h e  s a m e  r e g u l a t o r y  s t a n d a r d ,  t h e n  " u n l e s s  a n d  u n t i l  [ s u c h  s t a t u t e



m i g h t  b e ]  r e p e a l e d "  t h e  C o n g r e s s  i n t e n d e d  t h e  s t a t e  s t a t u t e ,  

r a t h e r  t h a n  S e c s .  8 0 3  a n d  8 0 4 ,  t o  g o v e r n  t h e  b o a r d s '  a d o p t i o n  

o f  f i s h i n g  a n d  h u n t i n g  r e g u l a t i o n s .  S e e  S e c .  8 0 5 ( d ) .

I f  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  a  s t a t u t e  o f  t h i s  n a t u r e  

a n d  a  b o a r d  r e f u s e d  t o  a d o p t  r e g u l a t i o n s  c o n s i s t e n t  w i t h  i t s  

r e g u l a t o r y  m a n d a t e ,  t h e n  a l t h o u g h  a n  a g g r i e v e d  p a r t y  i s  s t i l l  

a u t h o r i z e d  t o  f i l e  a  c i v i l  a c t i o n  p u r s u a n t  t o  S e c .  8 0 7 ,  t h e  

c l a i m  f o r  r e l i e f  w o u l d  b e  b a s e d  u p o n  v i o l a t i o n  o f  t h e  s t a t e  

s t a t u t e  r a t h e r  t h a n  S e c .  8 0 4 . 1

T h i s  a c t  o f  c o m i t y  i s  s i m i l a r  t o  t h e  a p p r o a c h  t h e  C o n g r e s s  

f o l l o w e d  w h e n  i t  e s t a b l i s h e d  t h e  A l a s k a  L a n d  B a n k  P r o g r a m  i n  

S e c .  9 0 7  o f  A N I L C A .  V i l l a g e  a n d  r e g i o n a l  c o r p o r a t i o n s  a u t h o r i z e d  

b y  A N C S A  b u t  e s t a b l i s h e d  p u r s u a n t  t o  a n d  r e g u l a t e d  b y  S t a t e  

l a w  a r e  a u t h o r i z e d  t o  p l a c e  l a n d s  i n  t h e  l a n d  b a n k .  D u r i n g  

t h e  t i m e  l a n d s  a r e  d e p o s i t e d  i n  t h e  b a n k ,  S e c .  9 0 7 ( c ) ( 2 )  s u p e r c e d e s  

t h e  l a w s  o f  t h e  S t a t e  o f  A l a s k a  a n d  e x e m p t s  s u c h  l a n d s  f r o m  

s t a t e  t a x a t i o n ,  a d v e r s e  p o s s e s s i o n  a n d  j u d i c i a l  e x e c u t i o n .

H o w e v e r ,  a s  a  m a t t e r  o f  c o m i t y ,  i f  t h e  A l a s k a  L e g i s l a t u r e  e n a c t s  

s t a t e  s t a t u t e s  w h i c h  p r o v i d e  b a n k e d  l a n d  a n y  o f  t h e  p r o t e c t i o n s  

f r o m  i n v o l u n t a r y  l o s *  s e t  f o r t h  i n  S e c .  9 0 7 ( c ) ( 2 ) ,  t h e n  " s u c h  

[ s t a t e ]  l a w s ,  u n l e s s  a n d  u n t i l  r e p e a l e d ,  s h a l l  s u p e r c e d e  t h e

!
r e l e v a n t  s u b p a r a g r a p h  o f  s u b s e c t i o n  ( c ) ( 2 )  a n d  s h a l l  g o v e r n  ,

t h e  g r a n t  o f  t h e  b e n e f i t  s o  p r o v i d e d " .

F o r  t h e  r e a s o n s  s e t  f o r t h  a b o v e ,  t h e  l a n g u a g e  a n d  l e g i s l a t i v e  

h i s t o r y  o f  S e c s .  8 0 4  a n d  8 0 7  o f  A N I L C A  m a k e  c l e a r  t h a t  i n  t h e
I
|

■ -  ■ ■" —

i
i S e c .  8 0 7 ( a )  p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t :

i
I

L o c a l  r e s i d e n t s  a n d  o t h e r  p e r s o n s  a n d  o r g a n i z a t i o n s  j
a g g r i e v e d  b y  a  f a i l u r e  o f  t h e  S t a t e . . .  t o  p r o v i d e  

f o r  t h e  p r i o r i t y  f o r  s u b s i s t e n c e  u s e s  s e t  f o r t h  i n  

s e c t i o n  8 0 4  ( o r  w i t h  r e s p e c t  t t o  t h e  S t a t e  a s  s e t  

f o r t h  i n  a  S t a t e  l a w  o f  g e n e r a l  a p p l i c a b i l i t y  i f  

t h e  S t a t e  h a s  f u l f i l l e d  t h e  r e q u i r e m e n t s  o f  s e c t i o n  

8 0 5 ( d ) ) .  .  .

Ii



a b s e n s e  o f  a  s t a t e  s t a t u t e  w h i c h  e s t a b l i s h e s  t h e  s a m e  r e g u l a t o r y  

s t a n d a r d  a s  t h a t  s e t  f o r t h  i n  S e c s .  8 0 3  3 n d  8 0 4 ,  t h e  C o n g r e s s  

i n t e n d e d  s u c h  s e c t i o n s  t o  c o n t r o l  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s '  

a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  f i s h  s t o c k s  a n d  w i l d l i f e  

p o p u l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  

t e r m  i s  d e f i n e d  i n  s e c t i o n  8 0 3  o f  A N I L C A .

E .  T H E  P U R V I E W  O F  T H E  R E G U L A T O R Y  A U T H O R I T Y  S E T  

F O R T H  I N  S E C .  8 0 4  O F  A N I L C A  E N C O M P A S S E S  T H E  

T A K I N G  O F  F I S H  S T O C K S  W H I C H  A T  A N Y  T I M E  O R  

D U R I N G  A N Y  S E A S O N  O F  T H E  Y E A R  M A Y  B E  F O U N D  I N  

W A T E R S  O F  T H E  U N I T E D  S T A T E S  A N D  W I L D L I F E  P O P U L A T I O N S  

W H O S E  M E M B E R S  I N  W H O L E  O R  I N  P A R T  U S E  O R  M A Y  B E  

F O U N D  A T  A N Y  T I M E  O R  D U R I N G  A N Y  S E A S O N  O F  T H E  

Y E A R  U P O N  L A N D  T H E  T I T L E  T O  W H I C H  I S  I N  T H E  U N I T E D  

S T A T E S  O R  U P O N  O R  I N  W A T E R S  S U B J E C T  T O  T H E  R E G U L A T O R Y  

J U R I S D I C T I O N  O F  T H E  U N I T E D  S T A T E S .

P a r a g r a p h  ( 4 )  o f  p r o p o s e d  s u b s e c t i o n  ( e )  d e f i n e s  t h e  t e r m  

" f i s h  s t o c k "  t o  e n c o m p a s s  a l l  f i s h  s t o c k s  w h i c h  a t  a n y  t i m e  

o r  d u r i n g  a n y  s e a s o n  o f  t h e  y e a r  m a y  b e  f o u n d  i n  w a t e r s  o f  t h e  

U n i t e d  S t a t e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  n a v i g a b l e  w a t e r s

• »

d e s c r i b e d  i n  3 3  U . S . C .  1 3 6 2 ( 8 ) ,  t h e  t e r r i t o r i a l  s e a ,  w a t e r s

l o c a t e d  w i t h i n  t h e  b o u n d a r i e s  o f  a  c o n s e r v a t i o n  s y s t e m  u n i t

a n d  w a t e r s  w h i c h  a b u t  l a n d  t h e  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d
»

S t a t e s .  P a r a g r a p h  ( 5 )  d e f i n e s  t h e  t e r m  " w i l d l i f e  p o p u l a t i o n "  

t o  e n c o m p a s s  a l l  w i l d l i f e  p o p u l a t i o n s  w h o s e  m e m b e r s  i n  w h o l e

■
o r  i n  p a r t  u s e  o r  m a y  b e  f o u n d  a t  a n y  t i m e  o r  d u r i n g  a n y  s e a s o n  

o f  t h e  y e a r  u p o n  l a n d  t h e  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d  S t a t e s  

o r  u p o n  o r  i n  w a t e r s  d e s c r i b e d  i n  p a r a g r a p h  ( 4 ) .  T h e s e  d e f i n i t i o n s  

a r e  c o n s i s t e n t  w i t h  b o t h  t h e  i n t e n t  o f  C o n g r e s s  e m b o d i e d  i n  

T i t l e  V I I I  o f  A N I L C A  a n d  w i t h  f u n d a m e n t a l  p r i n c i p l e s  o f  f i s h

a n d  w i l d l i f e  m a n a g e m e n t .

D u r i n g  t h e  f o u r  y e a r s  o f  c o n g r e s s i o n a l  c o n s i d e r a t i o n  o f  

A N I L C A ,  t h e  p o l i c i e s  e m b o d i e d  i n  T i t l e  V I I I  w e r e  t h e  s u b j e c t  

o f  p r o l o n g e d ,  e m o t i o n a l ,  a n d  i n t e n s e  d e b a t e .  H o w e v e r ,  a l t h o u g h  

a l l  p a r t i e s  w i t h  a n  i n t e r e s t  i n  T i t l e  V I I I  o f t e n  d i s a g r e e d  a b o u t



v a r i o u s  p r o v i s i o n s  a n d  p o l i c i e s ,  o n e  i s s u e  u p o n  w h i c h  a l l  r e s p o n s i b l e

i
p a r t i e s  d i d  a g r e e  w a s  t h a t  p r o f e s s i o n a l  a n d  s c i e n t i f i c  f i s h

i
a n d  w i l d l i f e  m a n a g e m e n t  r e q u i r e s  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  

t o  b e  s u b j e c t  t o  o n e  r e g u l a t o r y  s t a n d a r d  t h r o u g h o u t  t h e i r  r a n g e .

T h i s  i s  a  f u n d a m e n t a l  t e n e t  o f  t h e  f i s h  a n d  w i l d l i f e  m a n a g e m e n t
I
I

p r o f e s s i o n .  B i f u r c a t i o n  o f  t h e  r e g u l a t o r y  s t a n d a r d  w o u l d  n o t

o n l y  b e  c o n f u s i n g ,  i t  w o u l d  b e  d a n g e r o u s  t o  t h e  l o n g t e r m  c o n s e r v a t i o n

o f  t h e  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  b e i n g  r e g u l a t e d .

O n  A u g u s t  2 0 ,  1 9 7 7 ,  G o v e r n o r  H a m m o n d  u s e d  s t r o n g  l a n g u a g e  

t o  r e i n f o r c e  t h i s  p o i n t  i n  t e s t i m o n y  b e f o r e  t h e  H o u s e  C o m m i t t e e  

o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s :

" T h e  s u b s i s t e n c e  w a y  o f  l i f e  s h o u l d  b e  p r e s e r v e d  i n  

A l a s k a  f o r  a s  l o n g  a s  p o s s i b l e .  I  t h i n k  t h a t  t h i s  g o a l  

c a n  b e  a c c o m p l i s h e d  i f  w e  a l l  r e a l i z e  t h a t  w h a t  w e  

r e a l l y  a r e  c o n c e r n e d  a b o u t  a r e  t h e s e  t w o  b a s i c s :

F i r s t ,  t h e  r e s o u r c e  i t s e l f  -  t h e  f i s h  a n d  w i l d l i f e  -  

m u s t  b e  m a i n t a i n e d  i f  s u b s i s t e n c e  i s  t o  p e r s i s t  a s  a  

w a y  o f  l i f e .  T h i s  r e q u i r e s  t w o  t h i n g s :  F i r s t ,  p r o ­

t e c t i v e  m a n a g e m e n t  o f  t h e  r e s o u r c e - s u s t a i n i n g  h a b i t a t ,  

a n d  p r o f e s s i o n a l ,  c o o r d i n a t e d ,  s c i e n t i f i c  m a n a g e m e n t  

o f  t h e  w i l d l i f e  o r  f i s h  s p e c i e s  i t s e l f .

• • • * I

[ C j r u c i a l  t o  p r o t e c t i o n  o f  t h e  r e s o u r c e  i s  c o o r d i n a t e d ,  

s c i e n t i f i c  w i l d l i f e  m a n a g e m e n t  t h a t  m a n a g e s  a n i m a l  

p o p u l a t i o n s  r e g a r d l e s s  o f  w h e r e  t h e y  m a y  r o a m ,  s p a w n ,  

m i g r a t e  o r  b e  t a k e n .  A s  y o u  k n o w ,  f i s h  a n d  w i l d l i f e  

h a v e  l i t t l e  r e g a r d  f o r  b u r e a u c r a t i c  b o u n d a r i e s  a n d ,  

s o  f a r  a s  I  a m  c o n c e r n e d ,  t h i s  i s  a r g u m e n t  e n o u g h  i n  

i t s e l f  a g a i n s t  s e g m e n t i n g  t h e  m a n a g e m e n t  o f  a  s i n g l e  

s p e c i e s  o r  p o p u l a t i o n  a c c o r d i n g  t o  l a n d  o w n e r s h i p  

o r  u s e r  g r o u p s .  S p l i t  m a n a g e m e n t  o f  a  s i n g l e  l i v i n g  

r e s o u r c e  m a y  m a k e  s o m e  m a r g i n a l  s e n s e  i n  t h e  c o n t e x t  

o f  p o l i t i c a l  s c i e n c e ;  b u t  i t  m a k e s  a b s o l u t e l y  n o  s e n s e  

w h a t s o e v e r  i n  t h e  c o n t e x t  o f  b i o l o g i c a l  s c i e n c e . "

I d .  P a r t  X I I ,  4 1 4 ,  4 1 6 - 4 1 7  ( s t a t e m e n t  o f  H o n .  J a y

S .  H a m m o n d ) . ( E m p h a s i s  a d d e d ) .  ,

F o r  t h e  r e a s o n s  d e s c r i b e d  b y  G o v e r n o r  H a m m o n d ,  t h e  a d o p t i o n
I

o f  a  c o n s t r u c t i o n  o f  t h e  p u r v i e w  o f  s e c t i o n  8 0 4  o f  A N I L C A  w h i c h  

w o u l d  a u t h o r i z e  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  t o  a p p l y  o n e  r e g u l a t o r y  

s t a n d a r d  t o  a  k i n g  s a l m o n  r u n  w h e n  i t  i s  i n s i d e  t h e  b o u n d a r i e s

j

o f  t h e  Y u k o n  D e l t a  N a t i o n a l  W i l d l i f e  R e f u g e  a n d  a  d i f f e r e n t

s t a n d a r d  f a r t h e r  u p  t h e  Y u k o n  R i v e r  o r  t o  a u t h o r i z e  t h e  A l a s k a

II

I
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B o a r d  o f  G a m e  t o  a p p l y  o n e  r e g u l a t o r y  s t a n d a r d  t o  h u n t i n g  t h e  

h a r v e s t a b l e  s u r p l u s  o f  t h e  N e l c h i n a  c a r i b o u  h e r d  o n  p u b l i c  l a n d  

a n d  a n o t h e r  f o r  h u n t i n g  t h e  s a m e  h e r d  o n  S t a t e  a n d  p r i v a t e  l a n d  

w o u l d  p l a c e  t h e  h e a l t h  a n d  l o n g t e r m  s t a b i l i t y  o f  f i s h  s t o c k s  

a n d  w i l d l i f e  p o p u l a t i o n s  o f  n a t i o n a l  a n d  i n t e r n a t i o n a l  s i g n i f i c a n c e '

I
a t c o n s i d e r a b l e r i s k .  * JI

T h e  a p p r o a c h  e m b o d i e d  i n  s u b s e c t i o n  ( e ) ( 4 )  a n d  ( 5 )  b o t h  

m i n i m i z e s  t h e  r i s k  o f  t h i s  r e s u l t  a n d  i s  c o n s i s t e n t  w i t h  t h e  

i n t e n t  o f  C o n g r e s s  e m b o d i e d  i n  S e c .  8 0 4 .

W i t h  r e s p e c t  t o  f i s h e r i e s ,  S e c .  8 0 4  a p p l i e s  t o  t h e  t a k i n g  

o f  f i s h  s t o c k s  o n  " p u b l i c  l a n d s " .  S e c .  1 0 2  o f  A N I L C A  d e f i n e s
Ii

" p u b l i c  l a n d s "  a s  " f e d e r a l  l a n d "  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d
I

S t a t e s ,  a n d  " l a n d "  t o  i n c l u d e  " w a t e r s ,  a n d  i n t e r e s t s  t h e r e i n " .
i

C o n s e q u e n t l y ,  w i t h  r e s p e c t  t o  f i s h e r i e s ,  s e c t i o n  8 0 4  a p p l i e s

!
t o  f i s h  s t o c k s  m o v i n g  i n  w a t e r s  i n  w h i c h  t h e  U n i t e d  S t a t e s  g o v e r n m e n t  

h a s  a n  i n t e r e s t .  A  r e g u l a t o r y  i n t e r e s t  i s  a n  " i n t e r e s t "  a s  

d e f i n e d  i n  S e c .  1 0 2 . 2  T h a t  t h i s  r e s u l t  w a s  i n t e n d e d  b y  t h e  

C o n g r e s s  i s  s u p p o r t e d  b y  t h e  l e g i s l a t i v e  h i s t o r y  i n t r o d u c e d  

b y  S e n a t o r  S t e v e n s  t o  e x p l a i n  t h e  i n t e n t  o f  C o n g r e s s  i n  a d o p t i n g
i

a  s u b s t i t u t e  f o r  t h e * o r i g i n a l  S e n a t e  v e r s i o n  o f  S e c .  8 0 7 :

;
" [ T ] h e  C o m m i t t e e  s e c t i o n  8 0 7  e s t a b l i s h e s  a  c o m p l e x  j

' j u d i c i a l  e n f o r c e m e n t 1 s c h e m e  w h e r e b y  t h e  S e c r e t a r y  

o f  t h e  I n t e r i o r  i s  r e q u i r e d  t o  r e p r e s e n t  l o c a l  

a d v i s o r y  c o m m i t t e e s  a n d  r e g i o n a l  a d v i s o r y  c o u n c i l s  

i n  c i v i l  a c t i o n s  t o  c o m p e l  t h e  S t a t e ,  i f  n e c e s s a r y ,  

t o  c o n f o r m  i t s  r e g u l a t i o n  o f  f i s h  ( s t o c k s  i n  t h e  w a t e r s  

o f  A l a s k a ) ,  a n d  w i l d l i f e  p o p u l a t i o n s  o n  t h e  p u b l i c  

l a n d s ,  t o  t h e  r e q u i r e m e n t s  o f  s e c t i o n  8 0 4 . " 3  

( E m p h a s i s  a d d e d ) .

2 S e e ,  e . g .  4 6  U . S . C .  7 4 0  ( a d m i r a l t y  a n d  m a r i t i m e  j u r i s d i c t i o n  

o f  t h e  U n i t e d  S t a t e s  e x t e n d s  t o  " n a v i g a b l e  w a t e r " ) ,  3 3  U . S . C .  1 3 4 4  

( S e c r e t a r y  o f  t h e  A r m y  h a s  j u r i s d i c t i o n  t o  p r o h i b i t  d r e d g i n g  

o f  o r  d i s c h a r g e  o f  f i l l  m a t e r i a l  i n t o  t h e  w a t e r s  o f  t h e  U n i t e d  

S t a t e s ,  i n c l u d i n g  t h e  t e r r i t o r i a l  s e a s ) .

3 1 2 6  C o n g .  R e c .  S 1 5 1 3 1  ( d a i l y  e d .  D e c e m b e r  1 ,  1 9 8 0 ) ( r e m a r k s  o f  

S e n a t o r  T e d  S t e v e n s ) .

I
• •. I



W i t h  r e s p e c t  t o  w i l d l i f e ,  S e c .  8 0 2 ( 1 )  o f  A N I L C A  e s t a b l i s h e s  

a  c l e a r  a n d  u n e q u i v o c a l  c o n g r e s s i o n a l  p o l i c y  t h a t  " s u b s i s t e n c e  

u s e s "  o f  w i l d l i f e  p o p u l a t i o n s  a r e  t o  b e  r e g u l a t e d  b y  t h e  S t a t e  

o f  A l a s k a  a n d  t h e  f e d e r a l  g o v e r n m e n t  i n  a  m a n n e r  c o n s i s t e n t  

w i t h  " s o u n d  m a n a g e m e n t  m a n a g e m e n t  p r i n c i p l e s ,  a n d  t h e  c o n s e r v a t i o n  

o f  h e a l t h y  p o p u l a t i o n s  o f . . .  w i l d l i f e . 11 W i t h  r e s p e c t  t o  t h e  

r e g u l a t i o n  c f  t h e  t a k i n g  o f  w i l d l i f e  p o p u l a t i o n s  w h i c h  u s e ,  

a n d  w h i c h  a r e  h a r v e s t e d  f o r  s u b s i s t e n c e  u s e s  o n ,  " p u b l i c  l a n d s , "  

t h e  r e g u l a t i o n  o f  t h e  t a k i n g  o f  a  p o p u l a t i o n  d u r i n g  a  p e r i o d  

o f  t i m e  w h e n  a  p o p u l a t i o n  m i g h t  b e  o u t s i d e  " p u b l i c  l a n d s "  p u r s u a n t  

t o  a  r e g u l a t o r y  s t a n d a r d  d i f f e r e n t  f r o m  t h e  s t a n d a r d  a p p l i e d  

w h e n  t h e  p o p u l a t i o n  i s  o n  " p u b l i c  l a n d s "  w o u l d  v i o l a t e  t h e  c o n g r e s s j -  

i o n a l  p o l i c y  s e t  f o r t h  i n  S e c .  8 0 2 ( 1 )  a n d  w o u l d  b e  a  n e a r  g u a r a n t e e '  

f o r  r e g u l a t o r y  c h a o s .

I t  s h o u l d  b e  a l s o  b e  n o t e d  t h a t  T i t l e  V I I I  i n  g e n e r a l ,  

a n d  S e c .  8 0 4  i n  p a r t i c u l a r ,  w e r e  e n a c t e d  b y  t h e  C o n g r e s s  t o  

b e n e f i t  a  c l a s s  o f  h u n t e r s  a n d  f i s h e r m e n  c o m p o s e d  p r i m a r i l y ,  

a l b e i t  n o t  e x c l u s i v e l y ,  o f  A l a s k a  N a t i v e s  w h o  r e s i d e  i n  i s o l a t e d  

r u r a l  v i l l a g e s  a n d  w h o  p r o v i d e  s u s t e n a n c e  f o r  t h e i r  f a m i l i e s  

t h r o u g h  h u n t i n g  a n d  W i s h i n g .  F o r  t h a t  r e a s o n  i n  T h e  P e o p l e

o f  t h e  V i l l a g e  o f  G a m b e l l  v .  C l a ^ k , ________ F . 2 d  _______ ( 9 t h  C i r .  1 9 8 4 ) ,

!
t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  n o t e d I

t h a t  w i t h  r e s p e c t  t o  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  t h e  t e r m  " p u b l i c  

l a n d s "  i n  T i t l e  V I I I :

" T h e  m o s t  c o m p e l l i n g  r e a s o n  f o r  r e s o l v i n g  

t h e  a m b i g u o u s  l a n g u a g e  o f  T i t l e  V I I I  i n  

f a v o r  o f . . .  [ t h e  i n t e r p r e t a t i o n  u r g e d  b y  

A l a s k a  N a t i v e s  r e s i d i n g  i n  t h e  v i l l a g e  o f  

G a m b e l l ]  i s  t h a t  T i t l e  V I I I  w a s  a d o p t e d  t o  

b e n e f i t  t h e  N a t i v e s .  U n d e r  a  f a m i l a r  r u l e  

o f  s t a t u t o r y  c o n s t r u c t i o n  d o u b t f u l  l a n g u a g e  

s h o u l d  b e  c o n s t r u e d  t o  f u r t h e r  t h a t  p u r p o s e . "

T h e  C o u r t  t h e n  a p p l i e d  t h a t  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n

t o  g i v e  t h e  t e r m  " p u b l i c  l a n d s "  t h e  w i d e s t  p o s s i b l e  p u r v i e w

i n  o r d e r  t o  e f f e c t u a t e  " C o n g r e s s ' s  i n t e n t i o n  t o  p r o t e c t  s u b s i s t e n c e

__



T h e  r e g u l a t i o n  p r o p o s e d  i n  t h e  i n s t a n t  p e t i t i o n  i s  i n t e n d e d  

t o  b e n e f i t  t h e  s a m e  c l a s s  o f  N a t i v e  h u n t e r s  a n d  f i s h e r m e n .

I
S u b s e c t i o n  ( e ) ( 4 )  a n d  ( 5 )  e m b o d i e s  a n  i n t e r p r e t a t i o n  o f  S e c .  8 0 4  

w h i c h  i s  c o n s i s t e n t  w i t h  t h e  f u l f i l l m e n t  o f  t h i s  i m p o r t a n t  n a t i o n a l

I
g o a l .  i

!
iiii

F .  C O N C L U S I O N .  j
i

T i t l e  V I I I  o f  A N I L C A  w a s  i n t e n d e d  b y  t h e  C o n g r e s s  t o  a d v a n c e  

a n  i m p o r t a n t  n a t i o n a l  i n t e r e s t  -  t h e  c o n t i n u a t i o n  a n d  p r o t e c t i o n  

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  f o r  p e r s o n a l

i

a n d  f a m i l y  c o n s u m p t i o n  b y  A l a s k a  N a t i v e s  a n d  o t h e r  p e r s o n s  w h o  

r e s i d e  i n  r u r a l  c o m m u n i t i e s  a n d  a r e a s .  T h e  c l a s s  o f  h u n t e r s  

a n d  f i s h e r m e n  d e f i n e d  i n  S e c .  8 0 3  a n d  t h e  r e g u l a t o r y  s y s t e m  

e s t a b l i s h e d  b y  S e c .  8 0 4  w e r e  c a r e f u l l y  c r a f t e d  b y  t h e  C o n g r e s s  

t o  f u l f i l l  t h i s  g o a l  a n d  w e r e  i n t e n d e d  b y  t h e  C o n g r e s s  * • ' '  g o v e r n  

t h e  A l a s k a  B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  . g u l a t i o n

i
o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h

f
a r e  t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  d e f i n e d  i n  S e c .  8 0 3 .

i
U n t i l  s u c h  t i m e * a s  t h e  A l a s k a  L e g i s l a t u r e  e n a c t s  a  s t a t e

I
s t a t u t e  w h i c h  c o n f o r m s  t o  t h e  r e q u i r e m e n t s  s e t  f o r t h  i n  S e c .  8 0 5 ( d ) ,  

S e c s .  8 0 3  a n d  8 0 4  a r e  i n t e n d e d  b y  t h e  C o n g r e s s  t o  g o v e r n  t h e  

A l a s k a  B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  w i l d l i f e  p o p u l a t i o n s  w h i c h  

a r e  t h e  s u b j e c t  o f  s u b s i s t e n c e  u s e s  a s  t h a t  t e r m  i s  d e f i n e d  

i n  S e c .  8 0 3 .

C o n s e q u e n t l y ,  f o r  a l l  o f  t h e  r e a s o n s  s e t  f o r t h  a b o v e ,  t h e  

A l a s k a  F e d e r a t i o n  o f  N a t i v e s  r e s p e c t f u l l y  r e q u e s t s  t h a t  i t s  

P e t i t i o n  P r o p o s i n g  t h e  A d o p t i o n  o f  a  R e g u l a t i o n  G o v e r n i n g  t h e  

I d e n t i f i c a t i o n  a n d  R e g u l a t i o n  o f  S u b s i s t e n c e  U s e s  o f  F i s h  S t o c k s  

a n d  G a m e  P o p u l a t i o n s  b y  g r a n t e d  a n d  i t s  p r o p o s e d  r e g u l a t i o n

u s e s  b y  r u r a l  r e s i d e n t s  o f  A l a s k a " .
i

17



I

I

!

r



B E F O R E  T H E  A L A S K A  B O A R D  O F  F I S H E R I E S  A N D  A L A S K A  B O A R D  O F  G A M E

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n  )

o f  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  )

P r o p o s i n g  t h e  A d o p t i o n  o f  a  R e g u l a t i o n  )  

G o v e r n i n g  t h e  I d e n t i f i c a t i o n  a n d  )

R e g u l a t i o n  o f  S u b s i s t e n c e  U s e s  o f  )

F i s h  S t o c k s  a n d  G a m e  P o p u l a t i o n s .  > )

P E T I T I O N

C O M E S  N O W  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  a n d  p u r s u a n t  

t o  A . S .  4 4 . 6 2 . 2 2 0  a n d  J o i n t  B o a r d  R e s o l u t i o n  N o .  8 5 - 1 6 J B  r e s p e c t f u l l y  

r e q u e s t s  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  

t o  r e p e a l  5  A . A . C .  9 9 . 0 1 0  a n d  i n  l i e u  t h e r e o f  a d o p t  t h e  f o l l o w i n g

j o i n t  r e g u l a t i o n :

5  A . A . C .  9 9 . 0 1 0 .  J O I N T  B O A R D S  O F  F I S H E R I E S  A N D  G A M E

S U B S I S T E N C E  P R O C E D U R E S .  ( a )  T h e  B o a r d  o f  F i s h e r i e s

a n d  B o a r d  o f  G a m e  s h a l l  i d e n t i f y  a n d  r e g u l a t e  t h e  

t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  a c c o r d i n g  

t o  t h e  f o l l o w i n g  p r o c e d u r e s :

( 1 )  e a c h  b o a r d  w i l l  a s s e s s  t h e  b i o l o g i c a l  

s t a t u s  o f  f i s h  s t o c k s  a n d  g a m r  c o p u l a t i o n s  

a n d  i d e n t i f y  t h e  h a r v e s t a b l e  s u r p l u s  w h i c h

m a y  b e  t a k e n  f r o m  e a c h  s t o c k  a n d  p o p u l a t i o n

c o n s i s t e n t  w i t h  t h e  u t i l i z a t i o n ,  d e v e l o p m e n t  

a n d  c o n s e r v a t i o n  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  

o n  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .

( 2 )  w i t h  r e s p e c t  t o  e a c h  f i s h  s t o c k  o r  

g a m e  p o p u l a t i o n  f o r  w h i c h  a  h a r v e s t a b l e  

s u r p l u s  h a s  b e e n  i d e n t i f i e d ,  e a c h  b o a r d  w i l l  

i d e n t i f y  " s u b s i s t e n c e  u s e s "  o f  s u c h  s t o c k

o r  p o p u l a t i o n  a s  s u c h  t e r m  i s  d e f i n e d  i n  

S e c .  8 0 3 ,  P u b .  L .  9 6 - 4 8 7  ( 1 6  U . S . C .  3 1 1 3 ) ,  

t o  w i t  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  

o f  s u c h  s t o c k  o r  p o p u l a t i o n  b y  r u r a l  A l a s k a  

r e s i d e n t s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  

c o n s u m p t i o n  a s  f o o d ,  s h e l t e r , ,  f u e l ,  c l o t h i n g ,  

t o o l s ,  o r  t r a n s p o r t a t i o n ;  f o r  t h e  m a k i n g  a n d  

s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n e d i b l e  

b y p r o d u c t s  o f  s t o c k s  o r  p o p u l a t i o n s  t a k e n  f o r  

p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  a n d  f o r  

c u s t o m a r y  t r a d e .

( 3 ) ( A )  a f t e r  i d e n t i f y i n g  s u b s i s t e n c e  u s e s  o f  a  

f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  p u r s u a n t  t o  

p a r a g r a p h  ( 2 ) ,  t h e  b o a r d  w i l l  d e t e r m i n e  t h e  

a m o u n t  o f  t h e  h a r v e s t a b l e  s u r p l u s  o f  s u c h  

s t o c k  o r  p o p u l a t i o n  r e q u i r e d  t o  f u l l y  p r o v i d e

a  r e a s o n a b l e  o p p o r t u n i t y  t o  e n g a g e  i n  s u c h  

u s e s  a n d ,  p u r s u a n t  t o  S e c .  8 0 4 ,  P u b .  L .  9 6 - 4 8 7



0

( 1 6  U . S . C .  3 1 1 4 ) ,  w i l l  a d o p t  r e g u l a t i o n s  w h i c h  

a u t h o r i z e  t h e  t a k i n g  o f  s u c h  s t o c k  o r  p o p u l a t i o n  

f o r  s u b s i s t e n c e  u s e s .

( B )  P u r s u a n t  t o  S e c .  8 0 2 ,  P u b .  L .  9 6 - 4 8 7  

( 1 6  U . S . C .  3 1 1 2 )  a n d  t h e  m a i n t e n a n c e  o f  f i s h  

s t o c k s  a n d  g a m e  p o p u l a t i o n s  o n  t h e  s u s t a i n e d  

y i e l d  p r i n c i p l e ,  r e g u l a t i o n s  a d o p t e d  p u r s u a n t  

t o  t h i s  p a r a g r a p h  w i l l  c a u s e  t h e  l e a s t  a d v e r s e  

i m p a c t  p o s s i b l e  o n  p e r s o n s  e n g a g e d  i n  s u b i s t e n c e  

u s e s  o f  s u c h  s t o c k s  a n u  p o p u l a t i o n s .

( 4 )  I f  t h e h a r v e s t a b l e  s u r p l u s  o f  a f i s h  s t o c k  
o r  game p o p u l a t i o n  i s  n o t  l a r g e  enough t o  s a f e l y  
s u s t a i n  a h a r v e s t  c o n s i s t e n t  w i t h  t h e  s u s t a i n e d  
y i e l d  p r i n c i p l e  by a l l  p e r s o n s  engaged i n  
s u b s i s t e n c e  use s o f  s u c h s t o c k  o r  p o p u l a t i o n ,  
t h e  b o a r d  w i l l  a d o p t  r e g u l a t i o n s  w h i c h  a l l o c a t e  
t h e o p p o r t u n i t y  t o  t a k e  s u c h s t o c k  o r  p o p u l a t i o n  
f o r  s u b s i s t e n c e  u se s among su ch p e r s o n s  on t h e 
b a s i s  o f  t h e  f o l l o w i n g  c r i t e r i a :

( A )  c u s t o m a r y  and d i r e c t  d ep en d e n c e upon 
t h e s t o c k  o r  p o p u l a t i o n  as t h e  m a i n s t a y  o f
l i v e l i h o o d ;

( B )  l o c a l  r e s i d e n c y ;  a n d

( C )  t h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

f o o d  r e s o u r c e s .

( 5 )  I f  t h e  h a r v e s t a b l e  s u r p l u s  o f  a  f i s h  

s t o c k  o r  g a m e  p o p u l a t i o n  i s  l a r g e r  t h a n  t h e  

a m o u n t  o f  t h e  s u r p l u s  n e e d e d  t o  f u l l y  p r o v i d e  

a  r e a s o n a b l e  o p p o r t u n i t y  t o  e n g a g e  i n  

s u b s i s t e n c e  u s e s  o f  s u c h  s t o c k  o r  p o p u l a t i o n ,  

t h e  b o a r d  w i l l ,  i n  i t s  d i s c r e t i o n ,  a d o p t  

r e g u l a t i o n s  p u r s u a n t  t o  A . S .  1 6 . 0 5  w h i c h  

a u t h o r i z e  * t h e  t a k i n g  o f  s u c h  s t o c k  o r  

p o p u l a t i o n  f o r  n o n s u b s i s t e n c e  u s e s  c o n s i s t e n t  

w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .

( b )  f o r  t h e  p u r p o s e s  o f  s u b s e c t i o n  ( a ) ,  t h e  t e r m s  -

( 1 )  " r u r a l "  m e a n s  a  c o m m u n . t y  > , r  a r e a  

i n  w h i c h  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  

p o p u l a t i o n s  f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  

i s  a  s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y  

o f  t h e  c o m m u n i t y  o r  a r e a .

( 2 )  " c u s t o m a r y  a n d  t r a d i t i o n a l "  m e a n s  ( i )  a  l o n g ­

t e r m ,  c o n s i s t e n t  p a t t e r n  o f  u s e  o f  a  f i s h  s t o c k  

o r  g a m e  p o p u l a t i o n ,  e x c l u d i n g  i n t e r r u p t i o n  b y  

c i r c u m s t a n c e s  b e y o n d  t h e  c o n t r o l  o f  t h e  p e r s o n s  

t a k i n g  s u c h  s t o c k  o r  p o p u l a t i o n  s u c h  a s  r e g u l a t o r y  

p r o h i b i t i o n ;

( i i )  a  u s e  p a t t e r n  w h i c h  r e c u r s  i n  s p e c i f i c  

s e a s o n s  o f  e a c h  y e a r ;

( i i i )  a  u s e  p a t t e r n  c o n s i s t i n g  o f  m e t h o d s  a n d  

m e a n s  o f  h a r v e s t  w h i c h  a r e  c h a r a c t e r i z e d  b y  e f f i c i e n c y

a n d  e c o n o m y  o f  e f f o r t  a n d  c o s t ,  c o n d i t i o n e d  b y  .

l o c a l  c i r c u m s t a n c e s ;

( i v )  t h e  c o n s i s t e n t  h a r v e s t  a n d  u s e  o f  s u c h



s t o c k  o r  p o p u l a t i o n  n e a r ,  o r  a t  a  l o c a t i o n  r e a s o n a b l y  

a c c e s s i b l e  t o ,  t h e  r e s i d e n c e  o f  t h e  p e r s o n s  t a k i n g  

s u c h  s t o c k  o r  p o p u l a t i o n ;

( v )  t h e  h a n d l i n g ,  p r e p a r i n g ,  p r e s e r v i n g  j 

a n d  s t o r i n g  o f  s u c h  s t o c k  o r  p o p u l a t i o n  i n  a  m a n n e r  

w h i c h  h a s  t r a d i t i o n a l l y  b e e n  u s e d  b y  p a s t  g e n e r a t i o n s ,  

b u t  n o t  e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  i n  

a p p r o p r i a t e  i n s t a n c e s ;

( v i )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  

h a n d i n g  d o w n  o f  k n o w l e d g e  o f  f i s h i n g  o r  h u n t i n g  

s k i l l s  a n d  v a l u e s  f r o m  g e n e r a t i o n  t o  g e n e r a t i o n ;

( v i i )  a  u s e  p a t t e r n  i n  w h i c h  t h e  p r o d u c t s  d e r i v e d  1 

f r o m  s u c h  s t o c k  o r  p o p u l a t i o n  a r e  d i s t r i b u t e d  o r  s h a r e d  

a m o n g  o t h e r s  w i t h i n  a  d e f i n a b l e  c o m m u n i t y  o f  p e r s o n s ,  

i n c l u d i n g  c u s t o m a r y  t r a d e  ( e x c l u d i n g  s i g n i f i c a n t  c o m m e r c i a l  

e n t e r p r i s e s ) ,  b a r t e r ,  s h a r i n g ,  a n d  g i f t - g i v i n g ;  a n d

( v i i i )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  

u p o n  a  w i d e  d i v e r s i t y  o f  f i s h  s t o c k s  a n d  g a m e  

p o p u l a t i o n s  o f  a n  a r e a  f o r  p e r s o n a l  a n d  f a m i l y  

c o n s u m p t i o n  a n d  w h i c h  p r o v i d e s  s u b s t a n t i a l  b e n e f i t s  

t o  t h e  e c o n o m i c ,  c u l t u r a l ,  s o c i a l ,  a n d  n u t r i t i o n a l  

w e l l - b e i n g  o f  p e r s o n s  w h o  t a k e  a n d  c o n s u m e  s u c h  

s t o c k  o r  p o p u l a t i o n  f o r  t h e i r  s u s t e n a n c e .

i
( 3 )  " f i s h  s t o c k "  m e a n s  a  s p e c i e s ,  s u b s p e c i e s ,  g e o g r a p h i c a l  

g r o u p i n g  o r  o t h e r  c a t e g o r y  o f  f i s h  c a p a b l e  o f  m a n a g e m e n t  i 

a s  a  u n i t  w h i c h  a t  a n y  t i m e  o r  d u r i n g  a n y  s e a s o n  o f  

t h e  y e a r  m a y  b e  f o u n d  i n  w a t e r s  o f  t h e  U n i t e d  S t a t e s ,  

i n c l u d i n g  b u t  n o t  l i m i t e d  t o  n a v i g a b l e  w a t e r s  d e s c r i b e d  

i n  3 3  U . S . C .  1 3 6 2 ( 8 ) ,  t h e  t e r r i t o r i a l  s e a ,  w a t e r s  

l o c a t e d  w i t h i n  t h e  b o u n d a r i e s  o f  a  c o n s e r v a t i o n  s y s t e m  

u n i t  a n d  w a t e r s  w h i c h  a b u t  l a n d  t h e  t i t l e  t o  w h i c h  

i s  i n  t h e  U n i t e d  S t a t e s .

( A )  " g a m e  p o p u l a t i o n "  m e a n s  a  g r o u p  o f  g a m e  a n i m a l s  

o f  t h e  s a m e  s p e c i e s  o r  s m a l l e r  t a x a  w h o s e  m e m b e r s  

i n  w h o l e  o r  i n  p a r t  u s e  o r  m a y  b e  f o u n d  a t  a n y  t i m e  

o r  d u r i n g , p n y  s e a s o n  o f  t h e  y e a r  u p o n  l a n d  t h e  t i t l e  

t o  w h i c h  i s  i n  t h e  U n i t e d  S t a t e s  o r  u p o n  o r  i n  w a t e r s  

d e s c r i b e d  i n  p a r a g r a p h  ( 3 )  o f  t h i s  s u b s e c t i o n .

( c )  T h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  

a r e  n o t  s u b j e c t  t o  r e g u l a t i o n  p u r s u a n t  t o  s u b s e c t i o n  ( a )  o f  

t h i s  s e c t i o n  s h a l l  b e  r e g u l a t e d  b y  t h e  b o a r d s  p u r s u a n t  t o  

A . S .  1 6 . 0 5 .  *

A .  T H E  U N I T E D  S T A T E S  C O N G R E S S  H A S  D E L E G A T E D  T H E

A L A S K A  B O A R D  O F  F I S H E R I E S  A N D  A L A S K A  B O A R D  O F

G A M E  A U T H O R I T Y  T O  A D O P T  T H E  P R O P O S E D  R E G U L A T I O N .

T h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e

I
i s  e m p o w e r e d  t o  a d o p t  t h e  r e g u l a t i o n  s e t  f o r t h  a b o v e  p u r s u a n t

Ii
t o  a u t h o r i t y  d e l e g a t e d  t o  s u c h  b o a r d s  b y  t h e  U n i t e d  S t a t e s  C o n g r e s s  

i n  S e c s .  8 0 3  a n d  8 0 A  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n -

,| I
s e r v a t i o n  A c t ,  P u b .  L. 9 6 - A 8 7  ( 1 9 8 0 ) .



B .  T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S  I S  A N  

I N T E R E S T E D  P A R T Y  W I T H I N  T H E  M E A N I N G  O F  

A . S .  4 4 . 6 2 . 2 2 0 .

T h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N )  i s  t h e  s t a t e w i d e
'I

N a t i v e  o r g a n i z a t i o n  o r g a n i z e d  t o  a d v a n c e  t h e  c u l t u r a l ,  s o c i a l ,  

h e a l t h  a n d  e c o n o m i c  w e l l - b e i n g  o f  A l a s k a  N a t i v e s  r e s i d e n t  w i t h i n  

t h e  S t a t e  o f  A l a s k a .  E a c h  o f  t h e  t w e l v e  r e g i o n a l  c o r p o r a t i o n s  

e s t a b l i s h e d  b y  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  ( A N C S A )  

a n d  e a c h  o f  t h e  t w e l v e  N a t i v e  r e g i o n a l  n o n p r o f i t  a s s o c i a t i o n s  

, ; w h i c h  p r o v i d e  h e a l t h ,  s o c i a l  a n d  o t h e r  s e r v i c e s  t o  A l a s k a  N a t i v e s  

r e s i d i n g  w i t h i n  e a c h  o f  t h e  t w e l v e  r e g i o n s  a r e  m e m b e r s  o f  A F N .

' r
A F N  a n d  i t s  m e m b e r  o r g a n i z a t i o n s  r e p r e s e n t  t h e  t o t a l i t y  o f  t h e  

o v e r  6 0 , 0 0 0  A l a s k a  N a t i v e s  r e s i d e n t  w i t h i n  t h e  S t a t e  o f  A l a s k a .  

A l a s k a  N a t i v e s  w h o  r e s i d e  i n  s u b s i s t e n c e  d e p e n d e n t  r u r a l
(

v i l l a g e s  a n d  a r e a s  t h r o u g h o u t  t h e  s t a t e ,  i n c l u d i n g  s u c h  c o m m u n i t i e s
! tt I

a n d  a r e a s  a s  t h e  C o p p e r  R i v e r  d r a i n a g e ,  L i m e  V i l l a g e ,  t h e  N a t i v e  

V i l l a g e  o f  T y o n e k ,  E n g l i s h  B a y  a n d . P o r t  G r a h a m  ( t o  l i s t  o n l y  

a  f e w  e x a m p l e s )  a r e  s h a r e h o l d e r s  o r  m e m b e r s  o f  c o r p o r a t i o n s  

a n d  n o n p r o f i t  a s s o c i a t i o n s  w h i c h  a r e  m e m b e r s  o f  A F N .  F o r  m a n y  

y e a r s ,  A F N  h a s  a c t i v e l y  r e p r e s e n t e d  t h e  i n t e r e s t s  o f  A l a s k a  

N a t i v e s  w h o  a r e  s h a r e h o l d e r s  o r  m e m b e r s  o f  i t s  m e m b e r  c o r p o r a t i o n s  

a n d  n o n p r o f i t  a s s o c i a t i o n s  t o  e n s u r e  t h a t  t h e  t a k i n g  o f  f i s h  

s t o c k s  a n d  g a m e  p o p u l a t i o n s  i n  A l a s k a  i s  r e g u l a t e d  i n  a  m a n n e r  

w h i c h  p r o t e c t s  t h e  h e a l t h  o f  s u c h  s t o c k s  a n d  p o p u l a t i o n s  i n  

a  m a n n e r  c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d  p r i n c i p l e s  a n d  w h i c h  

a f f o r d s  A l a s k a  N a t i v e s  a n d  o t h e r  p e r s o n s  w h o  r e s i d e  i n  r u r a l  

s u b s i s t e n c e  d e p e n d e n t  v i l l a g e s  a n d  a r e a s  a  r e a s o n a b l e  o p p o r t u n i t y
i

t o  t a k e  s u c h  s t o c k s  a n d  p o p u l a t i o n s  f o r  t h e i r  s u s t e n a n c e .
j

I n  t h e  l a t t e r  r e g a r d ,  A F N  h a s  s u p p o r t e d  t h e  e n a c t m e n t  o f  

s t a t u t e s  a n d  t h e  a d o p t i o n  o f  r e g u l a t i o n s  i n t e n d e d  t o  p r o t e c t  

h a r v e s t  o p p o r t u n i t i e s  b y  A l a s k a n s  w h o  r e s i d e  i n  r u r a l  c o m m u n i t i e s  

a n d  a r e a s  i n  w h i c h  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s
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for personal consumption is a significant characteristic of 

the economy of the community or area from unfair and numerically 

overwhelming competition from persons seeking to harvest the 

same stocks and populations for commercial, sport, trophy and 

other uses. AFN is an interested party within the meaning of 

A .S . 44.62.220.

C. FOR THE PAST EIGHTY-THREE YEARS THE CONGRESS
HAS CONSISTENTLY RECOGNIZED THE NATIONAL INTEREST 
IN, AND THE FEDERAL RESPONSIBILITY FOR, ENSURING 
THAT THE TAKING OF FISH STOCKS AND GAME POPULATIONS 
RESIDENT WITHIN ALASKA IS REGULATED IN A MANNER 
WHICH PROTECTS THE TAKING OF SUCH STOCKS AND POPU­
LATIONS FOR SUBSISTENCE PURPOSES BY ALASKA NATIVES 
AND OTHER PERSONS RESIDENT IN RURAL VILLAGES AND 
AREAS, AND IN 1980 THE CONGRESS ASSERTED ITS JURIS­
DICTION TO ESTABLISH THE REGULATORY STANDARD WHICH 
PRESENTLY GOVERNS THE ALASKA BOARD OF FISHERIES' AND 
ALASKA BOARD OF GAME'S REGULATION OF SUCH TAKINGS.

For the past eighty-three years the United States Congress

has consistently recognized its responsibility, and has consistently

asserted its jurisdiction, to ensure that the taking of fish

stocks and game populations is regulated in a manner consistent
• <

which the continuation and protection of 'Vie taking of such
I

stocks and populations by Alaska Natives and other persons resident!

in rural communities and areas.

For example, the first game law applicable to Alaska was

enacted by the Congress in 1902, 32 Stat. 327 (1902). Although 

the Act established statutory seasons and other forms of regulation 

of the taking of game birds and animals, the statute specifically 

exempted the taking of such birds and animals by Indians and 

Eskimos for food from regulation. The 1902 subsistence exemption
I

was re-enacted by the Congress in the 1908 Alaska Game Act,

35 Stat. 102 (1908) and the 1925 Alaska Game Act, 43 Stat. 743
I

(1925).

In 1958, when the Congress enacted the Alaska Statehood 

Act, 72 Stat. 339 (1958), it refused to transfer regulatory

m



a u t h o r i t y  o v e r  the t a k i n g  of f i s h  s t o c k s  and g a m e  p o p u l a t i o n s  

to t h e  S t a t e  of A l a s k a  u n t i l  s u c h  t i m e  as the n e w  s t a t e  d e m o n s t r a t e d  

t h a t  it h a d  a d o p t e d  a r e g u l a t o r y  s y s t e m  w h i c h  i n t e r  a l i a  e n s u r e d  

t h a t  t h e  t a k i n g  of f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  by A l a s k a  

N a t i v e s  for s u b s i s t e n c e  u s e s  w o u l d  be a d e q u a t e l y  p r o t e c t e d .

S e e  Sec. 6 ( e ) ,  Pu b .  L. No. 8 5 - 5 0 8 .  T h i s  p r o v i s i o n  w a s  a d d e d  

to t h e  A l a s k a  S t a t e h o o d  A c t  on t h e  f l o o r  of the H o u s e  of R e p r e -
ii
s e n t a t i v e s  by an a m e n d m e n t  o f f e r e d  by R e p r e s e n t a t i v e s  P e l l y  

land W e s t l a n d .  By w a y  of e x p l a n a t i o n  as to w h y  t h e i r  a m e n d m e n t  

w a s  n e e d e d ,  P e l l y  a n d  W e s t l a n d  i n t r o d u c e d  a l e t t e r  f r o m  A c t i n g  

^ T e r r i t o r i a l  G o v e r n o r  H u g h  W a d e  to t h e  A l a s k a  S e n a t e  e x p r e s s i n g
I j

•his c o n c e r n  t h a t  the f i s h  a n d  g a m e  s t a t u t e  w h i c h  the T e r r i t o r i a l
i
L e g i s l a t u r e  h a d  e n a c t e d  in a n t i c i p a t i o n  of s t a t e h o o d  " o v e r l o o k e d  

.'or d i s r e g a r d e d "  the h u n t i n g  a n d  f i s h i n g  r i g h t s  "of a l a r g e
it
a n d  i m p o r t a n t  p a r t  of A l a s k a ' s  p o p u l a t i o n ,  our n a t i v e  p e o p l e ,  

w h i c h  a r e  s a f e g u a r d e d  u n d e r  e x i s t i n g  l e g i s l a t i o n  [i.e. the ? 9 2 5

' A l a s k a  G a m e  Act, as a m e n d e d ] " .  104 C o n g .  Rec. 9 4 8 8 - 9 4 8 9 ,  9 7 5 0
1 i

( 1 9 5 8 ) .

B e t w e e n  the t r a n s f e r  of a u t h o r i t y  to r e g u l a t e  the t a k i n g  

! *■
of f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  to the n e w  S t a t e  of A l a s k a  

in 1 9 6 0  a n d  the e n a c t m e n t  of A N C S A  in 1971 it h a d  b e c o m e  o b v i o u s  

t h a t  the A l a s k a  B o a r d  of F i s h  a n d  G a m e  w a s  not i n s t i t u t i o n a l l y

i
i n c l i n e d  to a d o p t  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  w h i c h  a d e q u a t e l y  1

i\
s a f e g u a r d e d  the t a k i n g  of f i s h  s t o c k s  and g a m e  p o p u l a t i o n s  for 

s u b s i s t e n c e  u s e s  as m a n d a t e d  by t h e  C o n g r e s s  in 1958.
i

As a r e s u l t ,  the U n i t e d  S t a t e s  S e n a t e  i n c l u d e d  a p r o v i s i o n
I

in i t s  v e r s i o n  of A N C S A  w h i c h  w o u l d  h a v e  r e a s s e r t e d  f e d e r a l  

j u r i s d i c t i o n  o v e r  the t a k i n g  of f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  

in A l a s k a  to e n s u r e  th a t  t h i s  i m p o r t a n t  n a t i o n a l  g o a l  was a c h i e v e d .

S e e  Sec. 21, S. 35, 92d C o n g . ,  1st S e s s .  ( 1 9 7 1 ) .  T h e  p r o v i s i o n  

w a s  d e l e t e d  f r o m  the f i n a l  v e r s i o n  of A N C S A  a f t e r  the C o n f e r e n c e

I



"

su ch a r e a s s e r t i o n  o f  f e d e r a l  j u r i s d i c t i o n  was u n n e c e s s a r y  becau se

t h e  Boa r d o f  F i s h  and Game was p r e p a r e d  t o  a d e q u a t e l y  d i s c h a r g e
i

i t s  r e s p o n s i b i l i t y  t o  p r o t e c t  s u b s i s t e n c e  h u n t i n g  and f i s h i n g  

by A l a s k a  N a t i v e s  and o t h e r  r e s i d e n t s  o f  r u r a l  c o m m u n i t i e s  and I
I

a r e a s .  H ow e v e r ,  i n  o r d e r  t o  make u n e q u i v o c a l l y  c l e a r  t h a t  b o t h  

t h e  D e p a r tm e n t  o f  t h e  I n t e r i o r  and t h e  S t a t e  o f  A l a s k a  have 

a n o n d i s c r e t i o n a r y  r e s p o n s i i b l i t y  t o  e n s u r e  t h a t  s u b s i s t e n c e
I

h u n t i n g  and f i s h i n g  by A l a s k a  N a t i v e s  i s  a d e q u a t e l y  p r o t e c t e d ,
)i

t h e  C omm i t t e e  i n c l u d e d  t h e  f o l l o w i n g  a d m o n i t i o n  i n  i t s  r e p o r t
|

t o  t h e  C o n g r e s s  on t h e  w o r k o f  t h e  c o n f e r e n c e :

The C o n f e r e n c e  C omm i t t e e  e x p e c t s  b o t h  t h e 
S e c r e t a r y  [ o f  t h e  I n t e r i o r ]  and t h e  S t a t e  
[ o f  A l a s k a ]  t o  t a k e  any a c t i o n  n e c e s s a r y  
t o  p r o t e c t  t h e  s u b s i s t e n c e  need s o f  t h e  
N a t i v e s ,  House R e p t .  No. 9 2 - 7 4 6 ,  92d
C o n g . ,  1 s t  S e s s .  37 ( 1 9 7 1 ) ( Empha s i s a d d e d ) .  ,

By 1977 when t h e  C o n g r e s s began c o n s i d e r a t i o n  o f  l e g i s l a t i o n  

w h i c h  was e n a c t e d  i n  1980 as t h e  A l a s k a  N a t i o n a l  I n t e r e s t  Lands 

C o n s e r v a t i o n  A c t ( A N I L C A ) ,  i t  had become o b v i o u s  t h a t  c o n t r a r y  

t o  r e p r e s e n t a t i o n s  made by t h e  S t a t e  o f  A l a s k a  i n  1971 , t h e  

A l a s k a  Boa r d o f  F i s l f e r i e s  and A l a s k a  Bo a r d o f  Game had n o t  a d o p t e d
i

h u n t i n g  and f i s h i n g  r e g u l a t i o n s  w h i c h  a d e q u a t e l y  p r o t e c t e d  s u b ­

s i s t e n c e  u s e s .  See f o r  e xamp l e H e a r i n g s  on H .R . 39 b e f o r e  t h e 

Subcomm. on G e n e r a l  O v e r s i g h t  and A l a s k a  Lands o f  t h e House 

Comm, on I n t e r i o r  and I n s u l a r  A f f a i r s  9 5 t h  C o n g . ,  1 s t  S e s s . ,

P a r t  X I ,  3 9 8 - 4 7 9  ( s t a t e m e n t  o f  D o na l d C.. M i t c h e l l ) ,  P a r t  X I I ,

5 2 - 6 1 ,  4 6 1 - 4 9 7  ( s t a t e m e n t  o f  B y r o n M a l l o t ) .

The s u g g e s t e d  s o l u t i o n  t o  t h e  p r o b l e m  was f o r  t h e  U n i t e d  

S t a t e s  C o n g r e s s  t o  r e a s s e r t  i t s  j u r i s d i c t i o n  o v e r  t h e  r e g u l a t i o n  

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  and game p o p u l a t i o n s  i n  A l a s k a  

t o  e n s u r e  t h a t  i n  t h e  f u t u r e  su c h r e g u l a t i o n  w o u l d  be c o n d u c t e d  

p u r s u a n t  t o  f e d e r a l  r e g u l a t o r y  s t a n d a r d s  w h i c h  e n s u r e  t h a t  t h e  

t a k i n g  o f  s u c h s t o c k s  and p o p u l a t i o n s  by A l a s k a  N a t i v e s  and

C o m m i t t e e  r e c e i v e d  a s s u r a n c e s  f r o m  t h e  S t a t e  o f  A l a s k a  t h a t



o t h e r  r e s i d e n t s  of r u r a l  c o m m u n i t i e s  a n d  a r e a s  w i l l  be a d e q u a t e l y  

p r o t e c t e d .

S i g n i f i c a n t l y ,  t h i s  a p p r o a c h  w a s  s u g g e s t e d  a n d  s u p p o r t e d  

by J a y  S. H a m m o n d ,  t h e n  G o v e r n o r  of A l a s k a ,  w h o  c a n d i d l y  a d m i t t e d  

to the C o n g r e s s  t h a t  t h e r e  was " s o m e  j u s t i f i c a t i o n "  for " t h e  

p e r c e p t i o n  t h a t  s t a t e  r e g u l a t i o n  has e i t h e r  f a v o r e d  u r b a n  h u n t e r s  

too m u c h ,  or n o t  f a v o r e d  r u r a l  h u n t e r s  e n o u g h  w h e n  the d i f f i c u l t  

a l l o c a t i o n  d e c i s i o n s  w e r e  m a d e , "  a n d  t h e n  c o n c l u d e d  w i t h  the 

r e q u e s t  t h a t :

"I h o p e  t h i s  C o n g r e s s  e s t a b l i s h e s  the p r i o r i t y  of 
s u b s i s t e n c e  use w h e r e  t h e r e  is a c o n f l i c t  on n a t i o n a l  
i n t e r e s t  l a n d s .  I b e l i e v e  t h i s  is a l e g i t i m a t e  s u b j e c t  
for [ f e d e r a l ]  l e g i s l a t i o n ,  a n d  h o p e  th a t  is p r i n c i p l e ,  
w h i c h  as b e e n  S t a t e  p o l i c y  for s o m e  tim e ,  is e n a c t e d  i n t o  

F e d e r a l '  l a w . "  _Id. P a r t  XII, 12 ( s t a t e m e n t  of H o n .  J a y  

S. H a m m o n d ) .

T h e  C o n g r e s s  r e s p o n d e d  to G o v e r n o r  H a m m o n d ' s  r e q u e s t  by 

i n c l u d i n g  T i t l e  V I I I  in A N I L C A .  S e c s .  8 0 3  a n d  804 e s t a b l i s h  

a f e d e r a l  s t a n d a r d  w h i c h  g o v e r n s  the A l a s k a  B o a r d  of F i s h e r i e s '  

a n d  A l a s k a  B o a r d  of G a m e ' s  r e g u l a t i o n  of t h e  t a k i n g  of. f i s h  

s t o c k s  a n d  g a m e  p o p u l a t i o n s .  As S e n a t o r  T e d  S t e v e n s ,  a m a j o r  

p a r t i c i p a n t  in t h e  d r a f t i n g  of t h e  v e r s i o n  of A N I L C A  w h i c h  w a s  

e n a c t e d  i n t o  law, e x p l a i n e d  to the U n i t e d  S t a t e s  S e n a t e ,  the 

S e n a t e  C o m m i t t e e  on E n e r g y  a n d  N a t u r a l  R e s o u r c e s  v e r s i o n  of 

t i t l e  V I I I  r e q u i r e d  the S e c r e t a r y  of the I n t e r i o r  to i n i t i a t e  

a c i v i l  a c t i o n  " t o  c o m p e l  the S t a t e ,  if n e c e s s a r y ,  to c o n f o r m  

its r e g u l a t i o n  of f i s h  ( s t o c k s  in the w a t e r s  of A l a s k a ) ,  and 

w i l d l i f e  p o p u l a t i o n s  on the p u b l i c  l a n d s ,  to t h e  r e q u i r e m e n t s  

of s e c t i o n  8 0 4 . "  126 C o n g .  Rec. S 1 5 1 3 1  ( D e c e m b e r  1, 19 8 0  d a i l y

e d . ) ( E m p h a s i s  a d d e d ) .

S e n a t o r  S t e v e n s  w e n t  on to e x p l a i n  t h a t  t h o u g h  the S t a t e  

of A l a s k a  d i d  n o t  o b j e c t  to the C o n g r e s s  c o m p e l l i n g  its r e g u l a t o r y  

a g e n c i e s  to a d o p t  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  p u r s u a n t  to 

the f e d e r a l  r e g u l a t o r y  s t a n d a r d  set f o r t h  in s e c t i o n  804, it



d i d  o b j e c t  to t h e  S e c r e t a r y  of I n t e r i o r  b e i n g  a s s i g n e d  r e s p o n s­

i b i l i t y  to i n i t i a t e  a c i v i l  a c t i o n  if the A l a s k a  B o a r d  of F i s h e r i e s  

or A l a s k a  B o a r d  of G a m e  f a i l e d  to to so. For t h a t  r e a s o n  S e n a t o r  

S t e v e n s  p e r s u a d e d  the C o n g r e s s  to a m e n d  the j u d i c i a l  e n f o r c e m e n t  

s e c t i o n  of t i t l e  V I I I  to e l i m i n a t e  the S e c r e t a r y  of the I n t e r i o r ' s  ■ 

e n f o r c e m e n t  r e s p o n s i b i l i t y  a n d  e s t a b l i s h  a p r i v a t e  c a u s e  of
t

a c t i o n  in i t s  s t e a d .

As a r e s u l t ,  if the A l a s k a  B o a r d  of F i s h e r i e s  or A l a s k a  

B o a r d  of G a m e  a d o p t s  a r e g u l a t i o n  i n c o n s i s t e n t  w i t h  the f e d e r a l  

r e g u l a t o r y  s t a n d a r d  set f o r t h  in Sec. 804, Sec. 807 a u t h o r i z e s  

l o c a l  r e s i d e n t s  " a g g r i e v e d  by a f a i l u r e  of the S t a t e . . . t o  p r o v i d e  

for the p r i o r i t y  for s u b s i s t e n c e  u s e s  set f o r t h  in s e c t i o n  8 0 4 . . .  

[to] f i l e  a c i v i l  a c t i o n  in t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  

for the D i s t r i c t  of A l a s k a  to r e q u i r e  s u c h  a c t i o n s  to be t a k e n  

as a r e  n e c e s s a r y  to p r o v i d e  for the p r i o r i t y . "  T h e  e x c l u s i v e  

r e l i e f  a f f o r d e d  by Sec. 8 0 7  to r e m e d y  the A l a s k a  B o a r d  of Fisheries;'

• i
or A l a s k a  B o a r d  of G a m e ' s  a d o p t i o n  of an u n l a w f u l  r e g u l a t i o n  

is an o r d e r  of the U n i t e d  S t a t e s  D i s t r i c t  C o u r t  r e q u i r i n g  the 

o f f e n d i n g  b o a r d  to a d o p t  and s u b m i t  r e g u l a t i o n s  to the C o u r t  ;

" w h i c h  s a t i s f y  the r e q u i r e m e n t s  of Sec. 8 0 4 . "  T h e  l a n g u a g e

a n d  l e g i s l a t i v e  h i s t o r y  of S e c s .  8 0 4  a n d  8 0 7  of A N I L C A  m a k e  

c l e a r  t h a t  the C o n g r e s s  i n t e n d e d  s u c h  s e c t i o n s  to c o n t r o l  the 

A l a s k a  B o a r d  of F i s h e r i e s '  a n d  A l a s k a  B o a r d  of G a m e ' s  r e g u l a t i o n  

of f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  a r e  the s u b j e c t  of 

" s u b s i s t e n c e  u s e s , "  as t h a t  t e r m  is d e f i n e d  in s e c t i o n  8 0 3  of 

A N I L C A .

H o w e v e r ,  in a d d i t i o n  to its c o n c e r n  t h a t  s u b s i s t e n c e  h u n t i n g  1 

a n d  f i s h i n g  by A l a s k a  N a t i v e s  and o t h e r  r e s i d e n t s  of r u r a l  c o m ­

m u n i t i e s  a n d  a r e a s  be a d e q u a t e l y  p r o t e c t e d  by the A l a s k a  B o a r d  

of F i s h e r i e s  a n d  A l a s k a  B o a r d  of G a m e ,  the C o n g r e s s  w a s  a l s o  

s e n s i t i v e  to t h e  p o l i t i c a l  t e n s i o n  w h i c h  h a s  h i s t o r i c a l l y



i

•
iI
Ii

i
s u r r o u n d e d  s t a t e  a n d  f e d e r a l  a u t h o r i t y  t o  r e g u l a t e  t h e  t a k i n g  

o f  t h e  s a m e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w i t h i n  t h e  b o u n d a r i e s  '< 

o f  t h e  f i f t y  s t a t e s .  N o  p e r s o n  a n d  n o  s t a t e ,  i n c l u d i n g  t h e
I

S t a t e  o f  A l a s k a ,  a n y  l o n g e r  c h a l l e n g e s  t h e  C o n g r e s s '  c o n s t i t u t i o n a l
I

a u t h o r i t y  t o  s u p e r c e d e  s t a t e  r e g u l a t i o n  o f  r e s i d e n t  f i s h  s t o c k s
I

a n d  g a m e  p o p u l a t i o n s .  S e e  K l e p p e  v .  N e w  M e x i c o , 4 2 6  U . S .  5 2 9  

( 1 9 7 6 ) .  H o w e v e r ,  d u r i n g  C o n g r e s s '  c o n s i d e r a t i o n  o f  A N I L C A ,  

m a n y  m e m b e r s  o f  C o n g r e s s ,  i n c l u d i n g  S e n a t o r  S t e v e n s ,  w e r e  o f  

t h e  o p i n i o n  t h a t ,  a l t h o u g h  c o n s t i t u t i o n a l ,  t h e  a s s e r t i o n  o f  

s u c h  f e d e r a l  a u t h o r i t y  o v e r  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  

A l a s k a  B o a r d  o f  G a m e  w a s  p o l i t i c a l l y  u n w i s e  u n l e s s  n e c e s s a r y

l
t o  p r o t e c t  t h e  n a t i o n a l  i n t e r e s t .

r I

T h i s  p o l i c y  w a s  c o n s i s t e n t  w i t h  m a n y  a c t i o n s  o f  t h e  C o n g r e s s  

p r i o r  t o  e n a c t m e n t  o f  A N I L C A  w h i c h  p u r p o s e l y  l i m i t e d  t h e  D e p a r t m e n t

i
o f  t h e  I n t e r i o r ' s  a u t h o r i t y  t o  r e g u l a t e  t h e  t a k i n g  o f  f i s h  s t o c k s

i
a n d  g a m e  p o p u l a t i o n s  i n  c o n t r a v e n t i o n  o f  s t a t e  r e g u l a t i o n .

‘
T h e  F e d e r a l  L a n d  D o l i c y  a n d  M a n a g e m e n t  A c t  o f  1 9 7 6  i s  a  r e c e n t  -

'
e x a m p l e  o f  c o n g r e s s i o n a l  p o l i c y  i n  t h i s  a r e a .  S e e  S e c .  3 0 2 ( b ) ,

P u b .  L .  N o .  9 4 - 5 7 9  ( 1 9 7 6 ) .

»
T o  t h e  e x t e n t  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  h a s  b e e n  d e l e g a t e d

i
r e g u l a t o r y  a u t h o r i t y  t o  s u p e r c e d e  s t a t e  r e g u l a t i o n ,  t h e  D e p a r t m e n t  l 

h a s  b e e n  s i m i l a r l y  c i r c u m s p e c t  w i t h  r e s p e c t  t o  u s i n g  i t .  T h e  

s t a t u t e  w h i c h  d e l e g a t e s  t h e  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  ( F W S )  

a u t h o r i t y  t o  m a n a g e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w i t h i n  

u n i t s  o f  t h e  N a t i o n a l  W i l d l i f e  R e f u g e  S y s t e m ,  f o r  e x a m p l e ,  r e q u i r e s  

F W S  r e g u l a t i o n s  g o v e r n i n g  t h e  t a k i n g  o f  s t o c k s  a n d  p o p u l a t i o n s  

w i t h i n  r e f u g e s  t o  b e  c o n s i s t e n t  w i t h  t h e  h u n t i n g  a n d  f i s h i n g  

r e g u l a t i o n s  o f  t h e  s t a t e  i n  w h i c h  a  r e f u g e  i s  l o c a t e d  o n l y  " t o
j

t h e  e x t e n t  p r a c t i c a b l e  t o  d o  s o " .  I f  c o n s i s t e n c y  i s  n o t  p r a c t i c a b l e ,

i

F W S  m a y  s u p e r c e d e  s t a t e  r e g u l a t i o n .

H o w e v e r ,  b e c a u s e  o f  t h e  p o l i t i c a l  s e n s i t i v i t y  i n v o l v e d ,

i
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FWS has v o l u n t a r i l y  l i m i t e d  t h e  e x e r c i s e  o f  i t s  own j u r i s d i c t i o n ,

50 C . F . R .  3 2 . 3 ( d )  p r e c l u d e s  FWS f r o m  a d o p t i n g  r e g u l a t i o n s  g o v e r n i n g  

t h e  t a k i n g  o f  a game p o p u l a t i o n  w i t h i n  a w i l d l i f e  r e f u g e  wh i c h 

a r e  more l i b e r a l  t h a n  t h e  s t a t e  r e g u l a t i o n s  w h i c h ,  b u t  f o r  FWS'
I

s u p e r c e d i n g  r e g u l a t i o n s ,  wou l d c o n t r o l  t h e  t a k i n g  o f  such pop u -
i

l a t i o n .  I t  i s  i m p o r t a n t  t o  n o t e ,  h ow e v e r ,  t h a t  t h i s  s e l f - i m p o s e d  !
I

r e g u l a t o r y  r e s t r a i n t  i s  an a c t  o f  p o l i t i c a l  c o m i t y  -  n o t  a c o n s t ­

i t u t i o n a l  o r s t a t u t o r y  r e q u i r e m e n t .

T h i s  l o n g  t r a d i t i o n  o f  c o n g r e s s i o n a l  s e n s i t i v i t y  t o  t h e
J

t e n s i o n  b e tw e en f e d e r a l  r e s p o n s i b i l i t y  t r w a r d  and s t a t e  i n t e r e s t  

i n  t h e  r e g u l a t i o n  o f  t h e  t a k i n g  o f  t h e  same f i s h  s t o c k s  and
i

game p o p u l a t i o n s  was r e f l e c t e d  i n  t i t l e  V I I I  o f  ANILCA. A l t h o u g h  

t h e  C o n g r e s s  i n t e n d e d  t h e  r e g u l a t o r y  s t a n d a r d  s e t  f o r t h  i n  Sec . 804! 

t o  g o v e r n  t h e  A l a s k a  Boa r d o f  F i s h e r i e s '  and A l a s k a  Boa r d o f 

Game ' s r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  s t o c k s  and game p o p u l a t i o n s  

w h i c h  a r e  t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  as t h a t  t e rm  i s
!

d e f i n e d  i n  Sec . 8 0 3 , i f  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  a s t a t e
|

s t a t u t e  w h i c h  e s t a b l i s h e d  t h e same r e g u l a t o r y  s t a n d a r d ,  t h e n 

" u n l e s s  and u n t i l  [ %ach s t a t u t e  m i g h t  b e ] r e p e a l e d "  t h e  Cong r e s s 

i n t e n d e d  t h e s t a t e  s t a t u t e ,  r a t h e r  t h a n  Se c s . 803 and 804 , t o 

g o v e r n  t h e  b o a r d s '  a d o p t i o n  o f  f i s h i n g  and h u n t i n g  r e g u l a t i o n s .

See Sec . 8 0 5 ( d ) .
I

I f  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  a s t a t u t e  o f  t h i s  n a t u r e  

and a boa r d r e f u s e d  t o a d o p t  r e g u l a t i o n s  c o n s i s t e n t  w i t h  i t s  

r e g u l a t o r y  m a n d a t e ,  t h e n  a l t h o u g h  an a g g r i e v e d  p a r t y  i s  s t i l l  

a u t h o r i z e d  t o  f i l e  a c i v i l  a c t i o n  p u r s u a n t  t o  Sec . 807 , t h e 

c l a i m  f o r  r e l i e f  w o u l d  be based upon v i o l a t i o n  o f  t h e  s t a t e



T h i s  act of c o m i t y  is s i m i l a r  to the a p p r o a c h  the C o n g r e s s  

f o l l o w e d  w h e n  it e s t a b l i s h e d  the A l a s k a  Land B a n k  P r o g r a m  in

‘ ' • I
Sec. 907 of A N I L C A .  V i l l a g e  and r e g i o n a l  c o r p o r a t i o n s  a u t h o r i z e d  

by A N C S A  but e s t a b l i s h e d  p u r s u a n t  to and r e g u l a t e d  by State 

l a w  are a u t h o r i z e d  to p l a c e  l a n d s  in the land bank. Du r i n g  

the time l a nds are d e p o s i t e d  in the bank, Sec. 9 0 7 ( c ) ( 2 )  s u p e r c e d e s
I

’the laws of the S t a t e  of A l a s k a  a n d  e x e m p t s  su c h  l a n d s  from
t
i

s t a t e  t a x a t i o n ,  a d v e r s e  p o s s e s s i o n  and j u d i c i a l  e x e c u t i o n .

i
H o w e v e r ,  as a m a t t e r  of c o m ity, if the A l a s k a  L e g i s l a t u r e  enacts

j
s t a t e  s t a t u t e s  w h i c h  p r o v i d e  b a n k e d  land any of the p r o t e c t i o n s

I
f r o m  i n v o l u n t a r y  loss set forth in Sec. 9 0 7 ( c ) ( 2 ) ,  th e n  "such 

[ s t a t e ]  laws,, u n l e s s  and u n til r e p e a l e d ,  s h a l l  s u p e r c e d e  the 

r e l e v a n t  s u b p a r a g r a p h  of s u b s e c t i o n  (c)(2) and s h a l l  go v e r n

'
the g r a n t  of the b e n e f i t  so p r o v i d e d " .

For the r e a s o n s  set forth a b o v e ,  the l a n g u a g e  and l e g i s l a t i v e  | 

h i s t o r y  of Secs. 804 and 807 of A N I L C A  ma k e  c l e a r  that in the
i

a b s e n s e  of a s t a t e  s t a t u t e  w h i c h  e s t a b l i s h e s  the same ‘re g u l a t o r y  

s t a n d a r d  as that set f o r t h  in Secs. 803 and 804, the C o n g r e s s  

i n t e n d e d  such secticfhs to c o n t r o l  the A l a s k a  B o a r d  of F i s heries' 

a n d  A l a s k a  B o a r d  of G a m e ' s  r e g u l a t i o n  of fish s t o c k s  and game 

p o p u l a t i o n s  w h i c h  are the s u b j e c t  of " s u b s i s t e n c e  u ses" as that
i

t e r m  is d e f i n e d  in s e c t i o n  803 of ANILCA.

s t a t u t e  r a t h e r  t h a n  S e c .  8 0 4 . 1
I

ISec. 80 7 ( a )  p r o v i d e s  in p e r t i n e n t  part that:

L o c a l  r e s i d e n t s  and o t h e r  p e r s o n s  a n d  o r g a n i z a t i o n s  
a g g r i e v e d  by a f a i l u r e  of the S t a t e . . .  to p r o v i d e  
for the p r i o r i t y  for s u b s i s t e n c e  u s e s  set f orth in 
s e c t i o n  804 (or with r e s p e c t  tto the S t a t e  as set 
f o rth in a S t a t e  law of g e n e r a l  a p p l i c a b i l i t y  if 
the S t a t e  has f u l f i l l e d  the r e q u i r e m e n t s  of s e c t i o n  
8 0 5 ( d ) ) . ..
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D. T H E  S T A T E  OF A L A S K A  HAS N O T  E N A C T E D  A S T A T U T E  
W H I C H  E S T A B L I S H E S  T H E  SAME R E G U L A T O R Y  S T A N D A R D  
AS T H A T  S E T  F O R T H  IN SECS. 803 A N D  804 OF ANILCA. 
C O N S E Q U E N T L Y ,  SECS. 803 AND 804 C O N T R O L  THE A L A S K A  
B O A R D  OF F I S H E R I E S '  AND A L A S K A  B O A R D  OF G A M E ' S  
R E G U L A T I O N  OF F I S H  S T O C K S  A N D  G A M E  P O P U L A T I O N S  
W H I C H  A R E  T H E  S U B J E C T  OF " S U B S I S T E N C E  U S E S "  AS 
T H A T  T E R M  IS D E F I N E D  IN S E C T I O N  803.

In 1978 the A l a s k a  L e g i s l a t u r e  e n a c t e d  ch. 151 SLA 1978.

S u b s e q u e n t  to the e n a c t m e n t  of A N I L C A ,  the S t a t e  of A l a s k a  r e p r e -
i

s e n t e d  to the S e c r e t a r y  of the I n t e r i o r  that ch. 151 e s t a b l i s h e d  

the s a m e  r e g u l a t o r y  s t a n d a r d  as that set f o r t h  in Secs. 803 

and 8 0 4  of A N I L C A ,  that ch. 151 s a t i s f i e d  the r e q u i r e m e n t s  of 

s e c t i o n  8 0 5 ( d ) ,  and, c o n s e q u e n t l y ,  th a t  ch. 151 r a t h e r  than 

Secs. 803 and 804 s h o u l d  be d e t e r m i n e d  by the S e c r e t a r y  to c o n t r o l  j 

the A l a s k a  B o a r d  of F i s h e r i e s '  and A l a s k a  B oard of G a m e ' s  r e g u l a t i o n  

of the t a k i n g  of fi s h  s t o c k s  and g a m e  p o p u l a t i o n s  w h i c h  are 

the s u b j e c t  of " s u b s i s t e n c e  uses" as that term is d e f i n e d  in 

Sec. 803. Th i s  c o n c l u s i o n  was not a p p a r e n t  on the face of the 

s t a t u t e . •.
» I

On F e b r u a r y  25, 1982, S e c r e t a r y  of the I n t e r i o r  J a m e s  Watt

i

w r o t e  G o v e r n o r  H a m m o n d  i n d i c a t i n g  that the D e p a r t m e n t  of the 

I n t e r i o r  c o u l d  not a* that time c e r t i f y  that the S t a t e  of Al a s k a
i

had s a t i s f i e d  the r e q u i r e m e n t s  of Sec. 80 5 ( d )  of A N I L C A  because

I
the p u r v i e w  of the s t a t e  s t a t u t o r y  d e f i n i t i o n  of the te r m  sub-

j

s i s t e n c e  u s e s "  was not l i m i t e d  on its face to " r u r a l  A l a s k a  

r e s i d e n t s " .  As S e c r e t a r y  W a t t  e x p l a i n e d ,  the S t a t e  had fa i l e d  

"to d i s t i n g u i s h  r u r a l  r e s i d e n t s  e n g a g e d  in s u b s i s t e n c e  uses
I

from o t h e r  u sers who m a k e  ' c u s t o m a r y  and t r a d i t i o n a l  uses' of 

fish and game r e s o u r c e s . "
■i

In r e s p o n s e ,  the A l a s k a  Board of F i s h e r i e s  and A l a s k a  B o a r d  ;
I

of G a m e  a d o p t e d  an i n t e r p r e t a t i v e  r e g u l a t i o n  w h i c h  l i m i t e d  the 

p u r v i e w  of the s t a t e  s t a t u t o r y  d e f i n i t i o n  to r e s i d e n t s  of rural 

A l a s k a .  O n l y  this c l a s s  of h u n t e r s  and f i s h e r m e n  w o u l d  be p r o v i d e d  

the p r i o i r t y  for s u b s i s t e n c e  uses e s t a b l i s h e d  by A.S. 1 6 . 0 5 . 2 5 1 ( b )
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a n d  1 6 . 0 5 . 2 5 5 ( b ) .  A s  a  r e s u l t ,  o n  A p r i l  1 4 ,  1 9 8 2 ,  S e c r e t a r y  

W a t t  i n f o r m e d  G o v e r n o r  H a m m o n d  t h a t  t h e  S t a t e  o f  A l a s k a  h a d  

c o m p l i e d  w i t h  t h e  r e q u i r e m e n t s  o f  S e c .  8 0 5 ( d )  o f  A N I L C A ,  a n d  

t h a t  h e n c e f o r t h  t h e  c h .  1 5 1  S L A  1 9 7 8 ,  r a t h e r  t h a n  S e c s .  8 0 3  

a n d  8 0 4  o f  A N I L C A ,  w o u l d  c o n t r o l  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  

a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  t h e  t a k i n g  o f  f i s h  

s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  o f  s u b s i s t e n c e  

u s e s .  T h e  i n t e r p r e t a t i v e  r e g u l a t i o n  w h i c h  b r o u g h t  t h e  S t a t e  

o f  A l a s k a  i n t o  c o m p l i a n c e  w i t h  S e c .  8 0 5 ( d )  w a s  c o d i f i e d  a s  5

A . A . C .  9 9 . 0 1 0 .

R e g r e t t a b l y ,  o n  F e b r u a r y  2 2 ,  1 9 8 5 ,  t h e  A l a s k a  S u p r e m e  C o u r t

i s s u e d  i t s  o p i n i o n  i n  M a d i s o n  v .  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d

G a m e .  T h e  C o u r t  h e l d  t h a t  t h e  T e n t h  A l a s k a  L e g i s l a t u r e  d i d

n o t  i n t e n d  - t o  l i m i t  t h e  p u r v i e w  o f  t h e  t e r m  " s u b s i s t e n c e  u s e s "

i n  c h .  1 5 1  t o  r e s i d e n t s  o f  r u r a l  A l a s k a  a n d ,  c o n s e q u e n t l y ,  t h e

a d o p t i o n  o f  a  r e g u l a t i o n  l i m i t i n g  t h e  p u r v i e w  o f  t h e  s t a t u t o r y

d e f i n i t i o n  i n  t h a t  m a n n e r  w a s  b e y o n d  t h e  s c o p e  o f  t h e  s t a t u t e .

H e n c e ,  c o n t r a r y  t o  S e c r e t a r y  W a t t ' s  d e t e r m i n a t i o n  o n  A p r i l  1 4 ,

1 9 8 2 ,  t h e  S t a t e  o f  A l a s k a  h a s  n e v e r  b e e n  i n  c o m p l i a n c e  w i t h
*■

t h e  r e q u i r e m e n t s  o f  S e c .  8 0 5 ( d )  o f  A N I L C A ,  a n d ,  c o n s e q u e n t l y ,  

S e c s .  8 0 3  a n d  8 0 4  s t i l l  c o n t r o l  t h e  a u t h o r i t y  o f  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s  a n d  A l a s k a  B o a r d  o f  G a m e  t o  a d o p t  r e g u l a t i o n s  

g o v e r n i n g  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  

a r e  t h e  s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  t h a t  t e r m  i s  d e f i n e d  

i n  S e c .  8 0 3 .

T h e  p u r p o s e  o f  t h i s  p e t i t i o n  i s  t o  r e q u e s t  t h e  b o a r d s  t o  

a d o p t  a  r e g u l a t i o n  w h i c h  c l a r i f i e s  t h e i r  r e g u l a t o r y  a u t h o r i t y  

i n  t h i s  r e g a r d .



E .  T H E  P U R V I E W  O F  T H E  R E G U L A T O R Y  A U T H O R I T Y  S E T  

F O R T H  I N  S E C .  8 0 4  O F  A N I L C A  E N C O M P A S S E S  T H E  

T A K I N G  O F  F I S H  S T O C K S  W H I C H  A T  A N Y  T I M E  O R  

D U R I N G  A N Y  S E A S O N  O F  T H E  Y E A R  M A Y  B E  F O U N D  I N  

W A T E R S  O F  T H E  U N I T E D  S T A T E S  A N D  G A M E  P O P U L A T I O N S  

W H O S E  M E M B E R S  I N  W H O L E  O R  I N  P A R T  U S E  O R  M A Y  B E  

F O U N D  A T  A N Y  T I M E  O R  D U R I N G  A N Y  S E A S O N  O F  T H E  

Y E A R  U P O N  L A N D  T H E  T I T L E  T O  W H I C H  I S  I N  T H E  U N I T E D  

S T A T E S  O R  U P O N  O R  I N  W A T E R S  S U B J E C T  T O  T H E  R E G U L A T O R Y  

J U R I S D I C T I O N  O F  T H E  U N I T E D  S T A T E S .  ,

P a r a g r a p h  ( 3 )  o f  p r o p o s e d  s u b s e c t i o n  ( b )  d e f i n e s  t h e  t e r m

' " f i s h  s t o c k "  t o  e n c o m p a s s  a l l  f i s h  s t o c k s  w h i c h  a t  a n y  t i m e
*

o r  d u r i n g  a n y  s e a s o n  o f  t h e  y e a r  m a y  b e  f o u n d  i n  w a t e r s  o f  t h e

I
U n i t e d  S t a t e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  n a v i g a b l e  w a t e r s  

d e s c r i b e d  i n  3 3  U . S . C .  1 3 6 2 ( 8 ) ,  t h e  t e r r i t o r i a l  s e a ,  w a t e r s iI
l o c a t e d  w i t h i n  t h e  b o u n d a r i e s  o f  a  c o n s e r v a t i o n  s y s t e m  u n i t

I
a n d  w a t e r s  w h i c h  a b u t  l a n d  t h e  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d

I
S t a t e s .  P a r a g r a p h  ( 4 )  d e f i n e s  t h e  t e r m  " g a m e  p o p u l a t i o n "  t o  

e n c o m p a s s  a l l  g a m e  p o p u l a t i o n s  w h o s e  m e m b e r s  i n  w h o l e  o r  i n  

p a r t  u s e  o r  m a y  b e  f o u n d  a t  a n y  t i m e  o r  d u r i n g  a n y  s e a s o n  o f
I

t h e  y e a r  u p o n  l a n d  t h e  t i t l e  t o  w h i c h  i s  i n  t h e  U n i t e d  S t a t e s , ,

j
o r  u p o n  o r  i n  w a t e r s  d e s c r i b e d  i n  p a r a g r a p h  ( 3 ) .  T h e s e  d e f i n i t i o n s

|
a r e  c o n s i s t e n t  w i t h  b o t h  t h e  i n t e n t  o f  C o n g r e s s  e m b o d i e d  i n  

t i t l e  V I I I  o f  A N I L C / f "  a n d  w i t h  f u n d a m e n t a l  p r i n c i p l e s  o f  f i s h  

a n d  g a m e  m a n a g e m e n t .

D u r i n g  t h e  f o u r  y e a r s  o f  c o n g r e s s i o n a l  c o n s i d e r a t i o n  o f
I

A N I L C A ,  t h e  p o l i c i e s  e m b o d i e d  i n  t i t l e  V I I I  w e r e  t h e  s u b j e c t  

o f  p r o l o n g e d ,  e m o t i o n a l ,  a n d  i n t e n s e  d e b a t e .  H o w e v e r ,  a l t h o u g h  

a l l  p a r t i e s  w i t h  a n  i n t e r e s t  i n  t i t l e  V . I I I  o f t e n  d i s a g r e e d  a b o u t

i

v a r i o u s  p r o v i s i o n s  a n d  p o l i c i e s ,  o n e  i s s u e  u p o n  w h i c h  a l l  r e s p o n s i b l e  

p a r t i e s  d i d  a g r e e  w a s  t h a t  p r o f e s s i o n a l  a n d  s c i e n t i f i c  f i s h

I
a n d  g a m e  m a n a g e m e n t  r e q u i r e s  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s

i
t o  b e  s u b j e c t  t o  o n e  r e g u l a t o r y  s t a n d a r d  t h r o u g h o u t  t h e i r  r a n g e .

T h i s  i s  a  f u n d a m e n t a l  t e n e t  o f  f i s h  a n d  w i l d l i f e  m a n a g e m e n t

p r o f e s s i o n .  B i f u r c a t i o n  o f  t h e  r e g u l a t o r y  s t a n d a r d  w o u l d  n o t

o n l y  b e  c o n f u s i n g ,  i t  w o u l d  b e  d a n g e r o u s  t o  t h e  l o n g t e r m  c o n s e r v a t i o n
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I

of the f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  b e i n g  r e g u l a t e d .

On A u g u s t  20, 1977, G o v e r n o r  H a m m o n d  u s e d  s t r o n g  l a n g u a g e

i
to r e i n f o r c e  t h i s  p o i n t  in t e s t i m o n y  b e f o r e  t h e  H o u s e  C o m m i t t e e  

on I n t e r i o r  a n d  I n s u l a r  A f f a i r s :

" T h e  s u b s i s t e n c e  w a y  of l i f e  s h o u l d  be p r e s e r v e d  in 

A l a s k a  for as l o n g  as p o s s i b l e ,  I t h i n k  t h a t  t h i s  g o a l  
c a n  be a c c o m p l i s h e d  if we a l l  r e a l i z e  t h a t  w h a t  we 
r e a l l y  a r e  c o n c e r n e d  a b o u t  a r e  t h e s e  t w o  b a s i c s :

F i r s t ,  the r e s o u r c e  i t s e l f  - the f i s h  a n d  w i l d l i f e  - 

m u s t  be m a i n t a i n e d  if s u b s i s t e n c e  is to p e r s i s t  as a 

w a y  of lif e .  T h i s  r e q u i r e s  t w o  t h i n g s :  F i r s t ,  p r o ­

t e c t i v e  m a n a g e m e n t  of t h e  r e s o u r c e - s u s t a i n i n g  h a b i t a t ,  
a n d  p r o f e s s i o n a l ,  c o o r d i n a t e d ,  s c i e n t i f i c  m a n a g e m e n t  
of t h e  w i l d l i f e  or f i s h  s p e c i e s  i t s e l f .

[ C ] r u c i a l  tc p r o t e c t i o n  of t h e  r e s o u r c e  is c o o r d i n a t e d ,  

s c i e n t i f i c  w i l d l i f e  m a n a g e m e n t  t h a t  m a n a g e s  a n i m a l  
p o p u l a t i o n s  r e g a r d l e s s  of w h e r e  t h e y  m a y  roa m ,  s p a w n , 

m i g r a t e  or be t a k e n . As y o u  k n o w ,  f i s h  a n d  w i l d l i f e  

h a v e  l i t t l e  r e g a r d  for b u r e a u c r a t i c  b o u n d a r i e s  an d ,  

so far as I am c o n c e r n e d ,  t h i s  is a r g u m e n t  e n o u g h  in 
i t s e l f  a g a i n s t  s e g m e n t i n g  the m a n a g e m e n t  of a s i n g l e  
s p e c i e s  or p o p u l a t i o n  a c c o r d i n g  to l a n d  o w n e r s h i p  

or u s e r  g r o u p s .  S p l i t  m a n a g e m e n t  of a s i n g l e  l i v i n g  
r e s o u r c e  m a y  m a k e  s o m e  m a r g i n a l  s e n s e  in the c o n t e x t  

of p o l i t i c a l  s c i e n c e ;  b u t  it m a k e s  a b s o l u t e l y  no s e n s e  
w h a t s o e v e r  in the c o n t e x t  of b i o l o g i c a l  s c i e n c e . "
I d . P a r t  XII, 414, 4 1 6 - 4 1 7  ( s t a t e m e n t  of Hon. Ja'y 
S. H a m m o n d ) . ( E m p h a s i s  a d d e d ) .

|
F o r  t h e  r e a s o n s  d e s c r i b e d  by G o v e r n o r  H a m m o n d ,  the a d o p t i o n  

of a c o n s t r u c t i o n  of the p u r v i e w  of s e c t i o n  8 0 4  of A N I L C A  w h i c h  

w o u l d  a u t h o r i z e  the A l a s k a  B o a r d  of F i s h e r i e s  to a p p l y  o n e  r e g u l a t o r y  

s t a n d a r d  to a k i n g  s a l m o n  r u n  w h e n  it is i n s i d e  the boundaries.
i

of the Y u k o n  D e l t a  N a t i o n a l  W i l d l i f e  R e f u g e  a n d  a d i f f e r e n t  

s t a n d a r d  f a r t h e r  up the Y u k o n  R i v e r  or to a u t h o r i z e  the A l a s k a  

B o a r d  of G a m e  to a p p l y  o n e  r e g u l a t o r y  s t a n d a r d  to h u n t i n g  t h e  

h a r v e s t a b l e  s u r p l u s  of the N e l c h i n a  c a r i b o u  h e r d  on p u b l i c  l a n d  

a n d  a n o t h e r  for h u n t i n g  the s a m e  h e r d  on S t a t e  a n d  p r i v a t e  l a n d  

w o u l d  p l a c e  the h e a l t h  a n d  l o n g t e r m  s t a b i l i t y  of f i s h  s t o c k s  

a n d  g a m e  p o p u l a t i o n s  of n a t i o n a l  a n d  i n t e r n a t i o n a l  s i g n i f i c a n c e  

at c o n s i d e r a b l e  r i s k .

T h e  a p p r o a c h  e m b o d i e d  in s u b s e c t i o n  ( b ) ( 3 )  a n d  (4) bo t h

16



2 S e e , e.g. 46 U.S.C. 740 ( a d m i r a l t y  and m a r i t i m e  j u r i s d i c t i o n  
of the U n i t e d  S t a t e s  e x t e n d s  to " n a v i g a b l e  w a t e r " ) ,  33 U.S.C. 1344 
( S e c r e t a r y  of the Ar m y  has j u r i s d i c t i o n  to p r o h i b i t  d r e d g i n g  
of or d i s c h a r g e  of fill m a t e r i a l  i n t o  the w a t e r s  of the U n i t e d  
S t a t e s ,  i n c l u d i n g  the t e r r i t o r i a l  seas).

3 126 Cong. Rec. S1 5 1 3 1  (daily ed. D e c e m b e r  1, 1 9 8 0 ) ( r e m a r k s  of 
S e n a t o r  Ted S t e v e n s ) .

m i n i m i z e s  the r i s k  of this r e s u l t  and is c o n s i s t e n t  with the
I

i n t e n t  of C o n g r e s s  e m b o d i e d  in Sec. 804.

Wi t h  r e s p e c t  to f i s h e r i e s ,  Sec. 804 a p p l i e s  to the taking 

of fish s t o c k s  on " p u b l i c  l a n d s " .  Sec. 102 of A N I L C A  d e f i n e s
!

" p u b l i c  l a n d s "  as " f e d e r a l  l a n d "  t i t l e  to w h i c h  is in the U n i t e d  

S t a t e s ,  and " l a n d "  to i n c l u d e  " w a t e r s ,  and i n t e r e s t s  there i n " .  j

C o n s e q u e n t l y ,  with r e s p e c t  to f i s h e r i e s ,  s e c t i o n  804 a p p l i e s  

to fish s t o c k s  m o v i n g  in w a t e r s  in w h i c h  the U n i t e d  S t a t e s  g o v e r n m e n t  

has an " i n t e r e s t "  - i n c l u d i n g  a r e g u l a t o r y  i n t e r e s t . 2 That

j
this r e s u l t  was i n t e n d e d  by the C o n g r e s s  is s u p p o r t e d  by the 

l e g i s l a t i v e  h i s t o r y  i n t r o d u c e d  by S e n a t o r  S t e v e n s  to e x p l a i n

t
the i n t e n t  of C o n g r e s s  in a d o p t i n g  a s u b s t i t u t e  for the o r i g i n a l

S e n a t e  v e r s i o n  of s e c t i o n  807:

"[ T ] h e  C o m m i t t e e  s e c t i o n  807 e s t a b l i s h e s  a c o m p l e x  ,
' j u d i c i a l  e n f o r c e m e n t '  s c h e m e  w h e r e b y  the S e c r e t a r y  
of the I n t e r i o r  is r e q u i r e d  to r e p r e s e n t  local 
a d v i s o r y  c o m m i t t e e s  and r e g i o n a l  a d v i s o r y  c o u n c i l s  
in c i v i l  a c t i o n s  to c o m p e l  the State, if n e c e s s a r y ,  
to c o n f o r m  its r e g u l a t i o n  of f i s h  ( s t o c k s  in the w a t e r s ,. 
of A l a s k a ) , and w i l d l i f e  p o p u l a t i o n s  on the pu b l i c  j
lands, to the r e q u i r e m e n t s  of s e c t i o n  8 0 4 . " 3  

( E m p h a s i s  a d d e d ) .

i
W i t h  r e s p e c t  to^game, Sec. 8 0 2 ( 1 )  of A N I L C A  e s t a b l i s h e s

l i t  '
a c lear and u n e q u i v o c a l  c o n g r e s s i o n a l  p o l i c y  that s u b s i s t e n c e

iI
u s e s "  of game p o p u l a t i o n s  are to be r e g u l a t e d  by the State of

A l a s k a  and the f e d e r a l  g o v e r n m e n t  in a m a n n e r  c o n s i s t e n t  with

"s o u n d  m a n a g e m e n t  m a n a g e m e n t  p r i n c i p l e s ,  and the c o n s e r v a t i o n  

of h e a l t h y  p o p u l a t i o n s  o f ...w i l d l i f e ." Wi t h  r e s p e c t  to the 

r e g u l a t i o n  of the t a k i n g  of ga m e  p o p u l a t i o n s  w h i c h  use, and



the r e g u l a t i o n  of t h e  t a k i n g  of a p o p u l a t i o n  d u r i n g  a p e r i o d  j

of t i m e  w h e n  a p o p u l a t i o n  m i g h t  be o u t s i d e  " p u b l i c  l a n d s "  p u r s u a n t  j

j
to a r e g u l a t o r y  s t a n d a r d  d i f f e r e n t  f r o m  t h e  s t a n d a r d  a p p l i e d

j

w h e n  t h e  p o p u l a t i o n  is on " p u b l i c  l a n d s "  w o u l d  v i o l a t e  the c o n g r e s s -
i
i

i o n a l  p o l i c y  s e t  f o r t h  in Sec. 8 0 2 ( 1 )  a n d  w o u l d  be a n e a r  guarantee! 

for r e g u l a t o r y  c h a o s .
\

It s h o u l d  be a l s o  be n o t e d  t h a t  T i t l e  V I I I  in g e n e r a l ,  

a n d  S e c .  8 0 4  in p a r t i c u l a r ,  w e r e  e n a c t e d  by t h e  C o n g r e s s  to 

b e n e f i t  a c l a s s  of h u n t e r s  a n d  f i s h e r m e n  c o m p o s e d  p r i m a r i l y ,  

a l b e i t  n o t  e x c l u s i v e l y ,  of A l a s k a  N a t i v e s  w h o  r e s i d e  in i s o l a t e d  

r u r a l  v i l l a g e s  a n d  w h o  p r o v i d e  s u s t e n a n c e  for t h e i r  f a m i l i e s  

t h r o u g h  h u n t i n g  a n d  f i s h i n g .  F o r  t h a t  r e a s o n  in T h e  P e o p l e  

of t h e  V i l l a g e  of G a m b e l l  v. C l a r k , _____  F . 2 d _____  ( 9 t h  Cir. 1 9 8 4 ) ,
I

the U n i t e d  S t a t e s  C o u r t  of A p p e a l s  f o r  the N i n t h  C i r c u i t  n o t e d j |
r e s p e c t  to the p r o p e r  i n t e r p r e t a t i o n  of the t e r m  " p u b l i c  : 

T i t l e  V I I I :

" T h e  m o s t  c o m p e l l i n g  r e a s o n  for r e s o l v i n g  
t h e  a m b i g u o u s  l a n g u a g e  of T i t l e  V I I I  in 

f a v o r  o f . . .  [t h e  i n t e r p r e t a t i o n  u r g e d  by 

A l a s k a  N a t i v e s  r e s i d i n g  in the v i l l a g e  of 
G a m b e l l ]  is t h a t  T i t l e  V I I I  w a s  a d o p t e d  to 

b e n e f i t  t h e  N a t i v e s .  U n d e r  a f a m i l a r  r u l e  
of s t a t u t o r y  c o n s t r u c t i o n  d o u b t f u l  l a n g u a g e  i

s h o u l d  be c o n s t r u e d  to f u r t h e r  t h a t  p u r p o s e . "
i

t h e n  a p p l i e d  t h a t  p r i n c i p l e  of s t a t u t o r y  c o n s t r u c t i o n  

to g i v e  t h e  t e r m  " p u b l i c  l a n d s "  the w i d e s t  p o s s i b l e  p u r v i e w  

in o r d e r  to e f f e c t u a t e  " C o n g r e s s ' s  i n t e n t i o n  to p r o t e c t  s u b s i s t e n c e

j
u s e s  by r u r a l  r e s i d e n t s  of A l a s k a " .

!
T h e  r e g u l a t i o n  p r o p o s e d  in t h e  i n s t a n t  p e t i t i o n  is i n t e n d e d  

to b e n e f i t  the s a m e  c l a s s  of N a t i v e  h u n t e r s  a n d  f i s h e r m e n . r

S u b s e c t i o n  ( b ) ( 3 )  a n d  (4) e m b o d y  an i n t e r p r e t a t i o n  of Sec. 804 

w h i c h  is c o n s i s t e n t  w i t h  the f u l f i l l m e n t  of t h i s  i m p o r t a n t  n a t i o n a l

w h i c h  a r e  h a r v e s t e d  f o r  s u b s i s t e n c e  u s e s  on, " p u b l i c  l a n d s , "

t h a t  w i t h  

l a n d s "  in

T h e  C o u r t



F. C O N C L U S I O N .

T i t l e  V I I I  o f  A N I L C A  w a s  i n t e n d e d  b y  t h e  C o n g r e s s  t o  a d v a n c e  

a n  i m p o r t a n t  n a t i o n a l  i n t e r e s t  -  t h e  c o n t i n u a t i o n  a n d  p r o t e c t i o n  

o f  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  f o r  p e r s o n a l  

a n d  f a m i l y  c o n s u m p t i o n  b y  A l a s k a  N a t i v e s  a n d  o t h e r  p e r s o n s  w h o  

r e s i d e  i n  r u r a l  c o m m u n i t i e s .  T h e  c l a s s  o f  h u n t e r s  a n d  f i s h e r m e n  

d e f i n e d  i n  S e c .  8 0 3  a n d  t h e  r e g u l a t o r y  s y s t e m  e s t a b l i s h e d  b y  

S e c .  8 0 4  w e r e  c a r e f u l l y  c r a f t e d  b y  t h e  C o n g r e s s  t o  f u l f i l l  t h i s  

g o a l  a n d  w e r e  i n t e n d e d  b y  t h e  C o n g r e s s  t o  g o v e r n  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s '  a n d  A l a s k a  B o a r d  o f  G a m e ' s  r e g u l a t i o n  o f  

t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w h i c h  a r e  t h e  

s u b j e c t  o f  " s u b s i s t e n c e  u s e s "  a s  d e f i n e d  i n  S e c .  8 0 3 .

A s  t h e  S e n a t e  C o m m i t t e e  o n  E n e r g y  a n d  N a t u r a l  R e s o u r c e s ,  

t h e  c o m m i t t e e  w h i c h  r e p o r t e d  t h e  v e r s i o n  o f  t i t l e  V I I I  w h i c h  

w a s  e n a c t e d  i n t o  l a w ,  e x p l a i n e d :

, j
T h i s  s e c t i o n  [ i . e .  S e c .  8 0 4 ]  r e q u i r e s  b o t h  t h e  S t a t e  

a n d  t h e  F e d e r a l  g o v e r n m e n t  t o  a c c o r d  n o n w a s t e f u l  

s u b s i s t e n c e  u s e s  a  p r e f e r e n c e  o v e r  t h e  t a k i n g  o f  

s u c h  r e s o u r c e s  f o r  o t h e r  p u r p o s e s  o n  t h e  p u b l i c  

l a n d s . . .  I f  a  p a r t i c u l a r  f i s h  o r  w i l d l i f e  p o p u l a t i o n  

( e . g .  s a l m o n ,  m o o s e ,  o r  c a r i b o u )  i n  a  p a r t i c u l a r  

a r e a  i s  s u f f i c i e n t  t o  s u s t a i n  a  h a r v e s t  b y  a l l  p e r s o n s  

e n g a g e d  i n  s u b s i s t e n c e  a n d  o t h e r  u s e s ,  t h e  i m p l e ­

m e n t a t i o n  o f  r e s t r i c t i o n s  o n  t a k i n g  s e t  f o r t h  i n  t h i s  

s e c t i o n  [ i . e .  S e c .  8 0 4 ]  n e e d  n o t  b e  i m p o s e d  b y  t h e  

S t a t e  r u l e m a k i n g  a u t h o r i t y .  H o w e v e r ,  i f  t h e  c o n t i n u e d  

v i a b i l i t y  o f  a  p a r t i c u l a r  p o p u l a t i o n  o r  t h e  a b i l i t y  o f  

r u r a l  s u b s i s t e n c e - d e p e n d e n t  r e s i d e n t s  t o  s a t i s f y  t h e i r  

s u b s i s t e n c e  n e e d s  w o u l d  b e  t h r e a t e n e d  b y  a  h a r v e s t  b y  

a l l  s u c h  p e r s o n s ,  t h e  S t a t e  r u l e m a k i n g  a u t h o r i t y , i n  

c o n j u n c t i o n  w i t h  t h e  r e c o m m e n d a t i o n s  o f  t h e  r e g i o n a l  

c o u n c i l  r e p r e s e n t i n g  t h e  a f f e c t e d  a r e a ,  i s  r e q u i r e d  

b y  t h i s  s e c t i o n  t o  e s t a b l i s h  r e g u l a t i o n s  w h i c h  r e s t r i c t  

t h e  t a k i n g  o f  s u c h  p o p u l a t i o n  t o  A l a s k a  r e s i d e n t s  

e n g a g e d  i n  s u b s i s t e n c e  u s e s .  S e n a t e  R e p t .  N o .  9 6 - 4 1 3 ,

9 6 t h  C o n g . ,  1 s t  S e s s .  2 6 9 - 2 7 0  ( 1 9 7 9 )  ( E m p h a s i s  a d d e d ) . T h e

A l a s k a  L e g i s l a t u r e  h a s  n o t  e n a c t e d  a  s t a t e  s t a t u t e  w h i c h  c o n f o r m s

t o  t h e  r e q u i r e m e n t s  s e t  f o r t h  i n  S e c .  8 0 5 ( d ) ,  a n d ,  c o n s e q u e n t l y ,

t h e  a p p l i c a b i l i t y  o f  S e c s .  8 0 3  a n d  8 0 4  t o  t h e  b o a r d s '  r e g u l a t o r y

a c t i v i t i e s  h a s  n o t  b e e n  s u p e r c e d e d  b y  s t a t e  l a w .

T h e  b o a r d s '  r e c e n t  a t t e m p t s  t o  a d o p t  h u n t i n g  a n d  f i s h i n g



r e g u l a t i o n s  w h i c h  r e f l e c t  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  u s e s "  

s e t  f o r t h  i n  c h .  1 5 1  S L A  1 9 7 8  r a t h e r  t h a n  S e c .  8 0 3  o f  A N I L C A  

h a s  d i s a d v a n t a g e d  t h e  c l a s s  o f  h u n t e r s  a n d  f i s h e r m e n  T i t l e  V I I I  

w a s  e n a c t e d  t o  p r o t e c t  b y  p l a c i n g  t h e m  i n  t h e  s a m e  r e g u l a t o r y  

c l a s s  a s  u r b a n  h u n t e r s  a n d  f i s h e r m e n .  F o r  e x a m p l e ,  a s  a  r e s u l t  

o f  t h e  f i s h i n g  r e g u l a t i o n s  r e c e n t l y  a d o p t e d  b y  t h e  A l a s k a  B o a r d  

o f  F i s h e r i e s ,  r u r a l  r e s i d e n t s  o f  t h e  v i l l a g e  o f  T y o n e k  a n d  a l o n g  

t h e  C o p p e r  R i v e r  a r e  n o  l o n g e r  p r o t e c t e d  b y  r e g u l a t i o n  f r o m  

b e i n g  o v e r w h e l m e d  b y  c o m p e t i t i o n  f r o m  l a r g e  n u m b e r s  o f  u r b a n  

s p o r t s m e n  h a r v e s t i n g  t h e  s a m e  f i s h  s t o c k s .

T h e  r e g u l a t i o n s  r e c e n t l y  a d o p t e d  b y  t h e  A l a s k a  B o a r d  o f  

G a m e  a l s o  t r e a t  u r b a n  s p o r t s m e n  a s  u n f a i r l y  a s  t h e y  d o  r u r a l

i
h u n t e r s  a n d  f i s h e r m e n  e n g a g e d  i n  " s u b s i s t e n c e  u s e s "  a s  t h a t

i

t e r m  i s  d e f i n e d  i n  S e c .  8 0 3 .  T h e  a p p l i c a t i o n  o f  t h e  m a i n s t a y

I
o f  l i v e l i h o o d ,  l o c a l  r e s i d e n c y ,  a n d  a v a i l a b i l i t y  o f  a l t e r n a t i v e

tI
r e s o u r c e s  c r i t e r i a  t o  a l l o c a t e  a c c e s s  t o  s p o r t  h u n t i n g  o p p o r t u n i t i e s

i
a m o n g  u r b a n  s p o r t s m e n  m a k e s  l i t t l e  s e n s e .  A l t h o u g h  b o t h  S e c .  8 0 4

I
a n d  c h .  1 5 1  S L A  1 9 7 8  i n c l u d e  t h e  s a m e  t h r e e  c r i t e r i a ,  S e c .  8 0 4

I
l i m i t s  a p p l i c a t i o n  o f  t h e  c r i t e r i a  t o  a l l o c a t i n g  a c c e s s  t o  t h e  

h a r v e s t a b l e  s u r p l u s  o f  a  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  a m o n g  :

h u n t e r s  o r  f i s h e r m e n  w i t h i n  t h e  c l a s s  o f  p e r s o n s  e n g a g e d  i n  

" s u b s i s t e n c e  u s e s "  o f  t h e  s t o c k  o r  p o p u l a t i o n  a s  d e f i n e d  b y  

S e c .  8 0 3 .  A p p l i c a t i o n  o f  t h e  c r i t e r i a  t o  a l l  h u n t e r s  a n d  f i s h e r m e n ,  

b o t h  u r b a n  a n d  r u r a l ,  i s  a  n e e d l e s s l y  d i v i s i v e  a n d  p r o h i b i t i v e l y  

e x p e n s i v e  a d m i n i s t r a t i v e  n i g h t m a r e .

C o n s e q u e n t l y ,  f o r  a l l  o f  t h e  r e a s o n s  s e t  f o r t h  a b o v e ,  t h e  

A l a s k a  F e d e r a t i o n  o f  N a t i v e s  r e s p e c t f u l l y  r e q u e s t s  t h a t  i t s  

P e t i t i o n  P r o p o s i n g  t h e  A d o p t i o n  o f  a  R e g u l a t i o n  G o v e r n i n g  t h e



I d e n t i f i c a t i o n  and R e g u l a t i o n  o f  S u b s i s t e n c e  Uses o f  F i s h  S t o c k s  

and Game P o p u l a t i o n s  by g r a n t e d  and i t s  p r o p o s e d  r e g u l a t i o n
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m o t i o n s  for s u m m a r y  j u d g m e n t .  It c o n c e r n s  i s s u e s  o f  g a m e
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m a n a g e m e n t  a n d  N a t i v e  s u b s i s t e n c e  h u n t i n g  in the Y u k o n - K u s k o k w i m  

d e l t a .  F o u r  s p e c i e s  o f  m i g r a t i n g  b i r d s ,  t h e  c a c k l i n g  C a n a d a  

g o o s e ,  t h e  e m p e r o r  g o o s e ,  the w h i t e - f r o n t e d  g o o s e ,  and the b l a c k  

b r a n t ,  h a v e  s u f f e r e d  m a j o r  d e c l i n e s  in p o p u l a t i o n  o v e r  t h e  l a s t  

20 y e a r s .  A l l  p a r t i e s  a g r e e  t h a t  u n l e s s  t h e s e  d e c l i n e s  a r e  r e ­

v e r s e d ,  t h e  s p e c i e s '  p o p u l a t i o n s  m a y  f a l l  to d a n g e r o u s l y  l o w  

l e v e l s .  A s  o f  1 9 8 3 ,  t h e  e s t i m a t e d  p o p u l a t i o n s  are as f o l l o w s :  

c a c k l i n g  C a n a d a  g o o s e  - 30 , 0 0 0  ; w h i  t e - f r o n t e d  g o o s e  - 1 1 3 , 0 0 0 ;  

b l a c k  b r - n t  - 1 1 0 , 0 0 0 ;  a n d  e m p e r o r  g o o s e  - 7 1 , 0 0 0 .  A p p r o x i m a t e  

e s t i m a t e s  for 1 9 8 4  are: c a c k l i n g  C a n a d a  g o o s e  - 3 0 , 0 0 0 ;  w h i t e -

f r o n t e d  g o o s e  - 1 0 0 , 0 0 0 ;  b l a c k  b r a n t  - 1 3 3 , 0 0 0 ;  and e m o e r o r  g o o s e  

- 7 1 , 0 0 0 .  T h e s e  n u m b e r s  are n e c e s s a r i l y  a p p r o x i m a t e ,  g i v e n  t h a t  

g e e s e  do n o t  fill out c e n s u s  f o r m s .

T h e  Y u k o n - K u s k o k w i m  d e l t a  is a m a j o r  s u m m e r  n e s t i n g  g r o u n d  

for t h e s e  s p e c i e s .  The s p e c i e s  t r a d i t i o n a l l y  h a v e  b e e n  h u n t e d  

by N a t i v e s  in t h e  s p r i n g  f o r  s u b s i s t e n c e ,  a n d  t h i s  h u n t i n g  

c o n t i n u e s .  As e x p l a i n e d  by the N a t i v e  i n t e r v e n o r s ,  t h e  a r r i v a l  

o f  t h e  m i g r a t i n g  b i r d s  r e p r e s e n t s  t h e  f i r s t  a v a i l a b l e  f r e s h  m e a t  

a f t e r  the lo n g  w i n t e r  and t h e y  t h e r e f o r e  are an i m p o r t a n t  p a r t  of 

t h e  N a t i v e  d i e t .  T h e  e v i d e n c e  b e f o r e  t h i s  c o u r t  i n d i c a t e s  t h a t  

t h i s  h a r v e s t i n g  - a l o n g  w i t h  h u n t i n g  b y  s p o r t s m e n ,  l o s s  o f  

h a b i t a t ,  a n d  n a t u r a l  p r e d a t i o n  - h a s  b e e n  a m a j o r  c a u s e  o f  t h e  

p o p u l a t i o n  d e c l i n e .

S u c h  s p r i n g  h u n t i n g  is p o t e n t i a l l y  i l l e g a l  u n d e r  t h e  t e r m s  

of the m i g r a t o r y  b i r d  t r e a t y  b e t w e e n  the U n i t e d  S t a t e s  a n d  C a n a d a

i
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a n d  t h e  M i g r a t o r y  B i r d  T r e a t y  A c t  o f  1 9 1 8  ( M B T A ) ,  w h i c h  i m p l e ­

m e n t s  t h a t  t r e a t y ’s p r o v i s i o n s  in t h e  U n i t e d  S t a t e s .  S e e  U n i t e d  

S t a t e s - G r e a t  B r i t i a n  C o n v e n t i o n  for the P r o t e c t i o n  of M i g r a t o r y  

B i r d s ,  A u g u s t  16, 1916, 39 S t a t .  1 7 0 2 ,  T.S. 628 ( C a n a d a  T r e a t ' 0 ;  

M i g r a t o r y  B i r d  T r e a t y  A c t  o f  1 9 1 8 ,  Ch. 128, 40 Stat. 755 ( 1 9 1 8 )  

( c o d i f i e d  as a m e n d e d  at 16 U . S . C .  §§ 7 0 3 - 7 1 2  ( 1 9 8 2 ) ) .  B o t h  s t a t e  

a n d  f e d e r a l  law e n f o r c e m e n t  o f f i c i a l s  h a v e  a s s u m e d  s p r i n g  t a k i n g  

o f  g e e s e  by N a t i v e s  to be i l l e g a l ,  but in r e c e n t  y e a r s  v i r t u a l l y  

n o  e f f o r t  h a s  b e e n  m a d e  to e n f o r c e  c o m p l i a n c e .  As was f o u n d  by 

t h i s  c o u r t  in d e n y i n g  p l a i n t i f f s '  m o t i o n  for p r e l i m i n a r y  i n j u n c ­

t i o n ,  t r a d i t i o n a l  m e t h o d s  o f  e n f o r c i n g  g a m e  laws h a v e  n o t  b e e n  

e f f e c t i v e  in the vast r e a c h e s  of r u r a l  A l a s k a  for b o t h  p o l i t i c a l  

and g e o g r a p h i c a l  r e a s o n s .

In J a n u a r y ,  1 9 8 4 ,  t h e  A s s o c i a t i o n  o f  V i l l a g e  C o u n c i l  

P r e s i d e n t s  ( A V C P ) ,  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  ( A D F & G ) ,  

U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  ( U S F W S ), C a l i f o r n i a  D e p a r t m e n t  of 

F i s h  a n d  G a m e ,  a n d  two C a l i f o r n i a  s p o r t s m e n s ’ g r o u p s  t e n t a t i v e l y  

a g r e e d  to a c o o p e r a t i v e  p l a n  to r e d u c e  h u n t i n g  of s o m e  s p e c i e s .  

T h i s  p l a n ,  c a l l e d  the H o o p e r  B a y  A g r e e m e n t ,  c a l l e d  for no h u n t i n g  

or h a r v e s t  o f  c a c k l i n g  C a n a d i a n  g e e s e  a n d  r e d u c e d  h u n t i n g  and 

h a r v e s t  of w h i t e - f r o n t e d  g e e s e  a n d  b l a c k  b r a n t s .  E m p e r o r  g e e s e  

w e r e  n o t  i n c l u d e d  in t h e  a g r e e m e n t  for the r e a s o n  that t h e y  do 

net m i g r a t e  to C a l i f o r n i a .

T h e  H o o p e r  B a y  A g r e e m e n t  w a s  r e p l a c e d  in 1 9 8 5  b y  t h e  

Y u k o n - K u s k o k w i m  G o o s e  M a n a g e m e n t  P l a n .  S e e  Ex. A, D o c k e t  9 6 .  In
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a d d i t i o n  to c o n t i n u i n g  t h e  h u n t i n g  r e s t r i c t i o n s  of the p r e v i o u s  

a g r e e m e n t ,  the p l a n  also r e s t r i c t s  s p o r t  and s u b s i s t e n c e  h u n t i n g  

o f  t h e  e m p e r o r  g o o s e .  N a t i v e  l e a d e r s  h a v e  w o r k e d  c l o s e l y  w i t h  

v i l l a g e s  in t h e  d e l t a  r e g i o n  to p u b l i c i z e  it a n d  e n c o u r a g e  

c o m p l i a n c e .

P u r s u a n t  to t h e  p l a n ,  t h e  p a r t i e s  a d o p t e d  m o n i t o r i n g ,  

v e r i f i c a t i o n  a n d  e n f o r c e m e n t  p r o c e d u r e s .  Ex. B, D o c k e t  96. U n d e r  

t h e s e  p r o c e d u r e s ,  a n y  s u s p e c t e d  v i o l a t i o n s  o f  it a r e  to be 

r e p o r t e d  to t h e  U S F W S ,  A P V C ,  a n d  t h e  A D F & G .  T h e s e  p r o c e d u r e s  

f u r t h e r  p r o v i d e  t h a t  t h e  U S F W S  a n d  A D F & G  s h a l l  c i t e  i n d i v i d u a l  

h u n t e r s  f o r  v i o l a t i o n s  o f  t h e  p l a n  u p o n  (1) a l o c a l  v i l l a g e  

r e q u e s t ;  (2) r e c u r r i n g  n o n - c o m p l i a n c e  or b l a t a n t  v i o l a t i o n ;  or 

(3) u s e  o f  c h a r t e r  or p r i v a t e  a i r c r a f t  to' a s s i s t  in h u n t i n g .  

O t h e r  i n s t a n c e s  o f  n o n - c o m p l i a n c e  are r e s p o n d e d  to m o r e  i n f o r m a l ­

ly. A c o o p e r a t i v e  team of A V C P ,  A D F & G  and U S F W S  e m p l o y e e s  v i s i t s  

v i l l a g e s  in r e s p o n s e  to r e p o r t e d  v i o l a t i o n s  to e n s u r e  c o m p l i a n c e  

t h r o u g h  e d u c a t i o n  and i n f o r m a t i o n .

I n i t i a l  r e p o r t s  i n d i c a t e  t h a t  the c o o p e r a t i v e  p l a n  h a s  b e e n  

s u c c e s s f u l .  S e e , e . g . , U S F W S  R e p o r t  a t t a c h e d  to D o c k e t  1 1 9 .  

T h e r e  h a s  b e e n  p a r t i c u l a r l y  s t r o n g  s u p p o r t  for the p r o g r a m  fr o m  

t h e  N a t i v e  c o m m u n i t y .  A p p a r e n t l y ,  t h i s  h a d  l e d  to a m a j o r  

d e c l i n e  in t h e  s u b s i s t e n c e  h a r v e s t  o f  e a c h  o f  t h e  s p e c i e s  in 

q u e s t i o n .  The p l a n  h a s  also s u b s t a n t i a l l y  r e d u c e d  e g g  g a t h e r i n g  

a c t i v i t i e s .  O f  e q u a l  i m p o r t a n c e ,  b e c a u s e  of the i n v o l v e m e n t  of

I
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t h e  N a t i v e  c o m m u n i t y  in t h e  p l a n ,  i n c r e a s e d  e n f o r c e m e n t ,  i n c l u d ­

ing the i s s u a n c e  of c i t a t i o n s ,  h a s  o c c u r r e d .

P l a i n t i f f s  s e e k  to h a v e  t h e  c o u r t  s e t  a s i d e  t h e  G o o s e  

M a n a g e m e n t  Pla. as well as w h a t  is k n o w n  as t h e  " W a t s o n  P o l i c y "  

as v i o l a t i v e  o f  the M B T A  a n d  i m p r o p e r l y  p r o m u l g a t e d .  T h e  " W a t s o n  

P o l i c y "  r e f e r s  to a p o l i c y  m e m o r a n d u m  w r i t t e n  by the A l a s k a  A r e a  

D i r e c t o r  o f  U S F W S  in 1 9 7 5 .  In t h i s  m e m o r a n d u m ,  he s t a t e d  " t h a t  

w h e r e  t h e r e  is a d e m o n s t r a b l e  n e e d  f o r  t h e  t a k i n g  o f  m i g r a t o r y  

b i r d  r e s o u r c e s  f o r  s u b s i s t e n c e  p u r p o s e s ,  t h e  U . S .  F i s h  a n d  

W i l d l i f e  S e r v i c e  w i l l  not r e c o m m e n d  p r o s e c u t i o n  in F e d e r a l  c o u r t  

f o r  a v i o l a t i o n  o f  t h e  M i g r a t o r y  B i r d  T r e a t y  A c t  d u r i n g - t h e  

s t a t u t o r y  c l o s e d  p e r i o d . "  M e m o r a n d u m  o f  G o r d o n  W a t s o n  to A l l  

S t a t i o n s ,  A l a s k a  A r e a ,  D e c e m b e r  5, 1 9 75, P l a i n t i f f s '  E x h i b i t  A.

A f t e r  p l a i n t i f f s  f i l e d  t h i s  s u i t  a g a i n s t  t h e  s t a t e  a n d  

f e d e r a l  d e f e n d a n t s ,  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  a n d  t h e  

A s s o c i a t i o n  o f  V i l l a g e  C o u n c i l  P r e s i d e n t s  m o v e d  fo r ,  a n d  w e r e  

g r a n t e d ,  i n t e r v e n o r  s t a t u s .  In t h e i r  c r o s s - c l a i m ,  a m o n g  o t h e r  

a r g u m e n t s ,  t h e y  a l l e g e  t h a t  C o n g r e s s  h a d  r e p e a l e d  t h e  M B T A ' s  

p r o h i b i t i o n  on s p r i n g  s u b s i s t e n c e  h u n t i n g  in the A l a s k a  G a m e  L a w  

o f  1 9 2 5 ,  Ch. 75, 43 Stat. 7 3 9  ( 1 9 2 5 ) ,  a n d  t h e  F i s h  a n d  W i l d l i f e  

I m p r o v e m e n t  A c t  o f  1 9 7 8  5 3 ( h ) ( 2 ) ,  P u b .  L. No. 9 5 - 6 1 6 ,  92 S t a t .  

31 1 0 , 31 1 2 ( 1 9 7 8 )  ''codified at 16 U . S . C .  § 71 2 ( 1 9 8 2 ) .  The c o u r t  

w i l l  a d d r e s s  t h e s e  c l a i m s  f i r s t .

1 1 . I n t e r v e n o r s 1 C r o s s - C l a i m

A. The C a n a d i a n  T r e a t v  a n d  the M B T A
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P r i o r  to the p a s s a g e  of the M B T A ,  C o n g r e s s  h a d  e s t a b l i s h e d  a 

" s u b s i s t e n c e "  e x c e p t i o n  to the A l a s k a  g a m e  laws. S e e  A l a s k a  G a m e  

L a w  o f  1 9 0 2 ,  c h .  1 0 3 7 ,  31 S t a t .  3 2 7  ( 1 9 0 2 ) ;  A l a s k a  G a m e  L a w  of 

1 9 0 8  , ch. 162 , 35 S t a t .  102 ( 1 9 0 8 ) .  T h e s e  l a w s  a l l o w e d  N a t i v e s  

to h u n t  g a m e  a n i m a l s  and b i r d s  at a n y  t i m e  for f o o d  or c l o t h i n g ,  

and a l l o w e d  m i n e r s  a n d  e x p l o r e r s  to k i l l  s u c h  g a m e  at a n y  t i m e  

w h e n  in n e e d  o f  f o o d .  S e e  H . R .  R e p .  N o .  9 5 1 ,  5 7 t h  C o n g . ,  1st 

S e s s .  2 ( 1 9 0 2 ) .

T h e  p a s s a g e  o f  t h e  M B T A  in 19 1 8  a p p a r e n t l y  o u t l a w e d  s p r i n g

s u b s i s t e n c e  h u n t i n g  of m o s t  m i g r a t o r y  b i r d s  by N a t i v e s  f o r  t h e

r e a s o n  it c r e a t e d  a c l o s e d  s e a s o n  on m i g r a t o r y  g a m e  b i r d s  b e t w e e n

M a r c h  10 a n d  S e p t e m b e r  1 o f  e a c h  y e a r .  T h e  A c t  a l s o  l e f t  an

e x t r e m e l y  s h o r t  to n o n - e x i s t e n t  f a l l  h u n t i n g  s e a s o n  f o r  t h e

N a t i v e s ,  as the g e e s e  l e a v e  the d e l t a  in or b e f o r e  S e p t e m b e r .

I n t e r v e n e r s  i n i t i a l l y  a l l e g e  t h a t  C o n g r e s s  d i d  n o t  i n t e n d

t h e  M B T A  to a p p l y  to A l a s k a ,  or to r e p e a l  b y  i m p l i c a t i o n  t h e

A l a s k a  G a m e  l a w s  a n d  t h e i r  s u b s i s t e n c e  e x c e p t i o n s .  T h e  c o u r t

d i s a g r e e s ,  and f i n d s  th a t  C o n g r e s s  i n t e n d e d  the M B ’!'A to a p p l y  to

s u b s i s t e n c e  h u n t i n g  in A l a s k a .  F i r s t ,  the p u r p o s e  o f  the M B T A

was to i m p l e m e n t  the C a n a d i a n  T r e a t y ,  a t r e a t y  c l e a r l y  i n t e n d e d

to i n c l u d e  A l a s k a  N a t i v e s  w i t h i n  its s c o p e .  A r t i c l e  II, s e c .  3

of t h e  T r e a t y  s t a t e s :

The c l o s e  s e a s o n  on o t h e r  m i g r a t o r y  n o n g a m e  b i r d s  s h a l l  

c o n t i n u e  t h r o u g h o u t  the yea r ,  e x c e p t  t h a t  E s k i m o s  a n d  
I n d i a n s  m a y  t a k e  at a n y  s e a s o n  a u k s ,  a u k l e t s ,  g u i l l e ­

m o t s ,  m u r r e s  and p u f f i n s ,  and t h e i r  e g g s  f o r  f o o d  a n d  

t h e i r  s k i n s  f o r  c l o t h i n g ,  b u t  t h e  b i r d s  a n d  e g g s  so 
t a k e n  s h a l l  not be s o l d  or o f f e r e d  for sal e .
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A l t h o u g h  the T r e a t y ' s  f r a m e r s  c r e a t e d  a s u b s i s t e n c e  e x c e p t i o n  for 

m i g r a t o r y  n o n g a m e  b i r d s ,  t h e y  c r e a t e d  n o  s i m i l a r  e x c e p t i o n  for 

m i g r a t o r y  g a m e  b i r d s .  T h i s  d e m o n s t r a t e s  the f r a m e r s '  i n t e n t  that 

no s u b s i s t e n c e  e x c e p t i o n  e x i s t  for m i g r a t o r y  g a m e  b i r d s ,  and th a t  

the T r e a t y  a p p l y  to A l a s k a .

T h e  p u r p o s e  of t h i s  e x c e p t i o n  was e x p l a i n e d  in a l e t t e r  fr o m

the S e c r e t a r y  o f  A g r i c u l t u r e  to t h e  S e c r e t a r y  o f  S t a t e ,  d a t e d

M a r c h  10, 1916:

T h e  w o r d  o t h e r  is i n s e r t e d  b e f o r e  " m i g r a t o r y  
n o n - g a m e  b i r d s "  to d i f f e r e n t i a t e  t h i s  g r o u p  f r o m  

m i g r a t o r y  i n s e c t i v o r o u s  b i r d s  in P a r a g r a p h  2 a n d  t h e  
p r o v i s o  is a d d e d  " e x c e p t  th a t  E s k i m o s  and I n d i a r s  mav 
t a < e  at a n y  s e a s o n  a u k s ,  a u k l e t s ,  g u i l l e m o t s ,  m u r r e s .  ■ 
a n d  p u f f i n s  a n d  t h e i r  e g g s  for food and t h e i r  s k i n s  for 
c l o t h i n g ,  b u t  the b i r d s  and e o o s  so t a k e n  s h a l l  not be 
s o l d  or o f f e r e d  for s a l e . " T h i s  p . r o v i s o  a f f e c t s  
p r i m a r i l y  t h e  T e r r i t o r i e s  o f  A l a s k a  a n d  t h e  c o a s t a l  
P r o v i n c e s  and T e r r i t o r i e s  of C a n a d a ,  w h e r e  t h e  n a t i v e s  
h a v e  b e e n  a c c u s t o m e d  s i n c e  t i m e  i m m e m o r i a l  to u t i l i z e  
c e r t a i n  s e a  b i r d s  for f o o d  a n d  c l o t h i n g .  T h e  c l a u s e  
f o l l o w s  e s s e n t i a l l y  c e r t a i n  p r o v i s i o n s  a l r e a d y  c o n t a i n ­

ed in the laws of A l a s k a  and s o m e  o f  t h e  P r o v i n c e s  of 
C a n a d a  a n d  is i n s e r t e d  m e r e l y  to p r e v e n t  any h a r d s h i p  
on the n a t i v e s  in t h e s e  r e m o t e  p a r t s  of the c o n t i n e n t .

F e d e r a l  M e m o r a n d u m  in O p p o s i t i o n  to I n t e r v e n o r s ' M o t i o n  for

S u m m a r y  J u d g m e n t ,  Ex. A.

O t h e r  f a c t o r s  f u r t h e r  e v i d e n c e  t h a t  t h e  M B T A  a p p l i e s  to

A l a s k a .  F i r s t ,  by  i t s  o w n  l a n g u a g e ,  t h e  M B T A  a p p l i e s  to b o t h

" S t a t e s  " a n d  " T e r r i t o r i e s . "  S e e , e . g . , M B T A  § 7, 40 S t a t .  at

7 5 6 .  S e c o n d ,  an a t t e m p t  by Mr. S u l z e r ,  the d e l e g a t e  f r o m  A l a s k a

to t h e  H o u s e  of R e p r e s e n t a t i v e s ,  to a m e n d  t h e  M B T A  to c r e a t e  a

s u b s i s t e n c e  e x e m p t i o n  w a s  v o t e d  d o w n .  S e e  55 C o n g .  Re c .  7 4 5 7

( J u n e  6, 1 9 1 8 )  ( c o m m e n t s  o f  R e p .  S u l z e r ) .  L a s t ,  r e g u l a t i o n s
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i s s u e d  c o n t e m p o r a n e o u s  w i t h  the M B T A  i n c l u d e d  A l a s k a  w i t h i n  t h e i r  

s c o p e .  S e e  P r o c l a m a t i o n  of J u l y  31, 1 9 18, 40 S t a t .  1 8 1 2 ;  P r o c l a ­

m a t i o n  o f  O c t o b e r  25, 1918, 40 S t a t .  1863.

B . The A l a s k a  G a m e  L a w  of 1925

I n t e r v e n o r s  f u r t h e r  c o n t e n d  t h a t  t h e  A l a s k a  G a m e  L a w  o f  

1 9 2 5 ,  c h .  7 5 ,  43 S t a t .  7 3 9  ( 1 9 2 5 ) ,  c r e a t e d  a " s u b s i s t e n c e "

e x c e p t i o n  to t h e  M B T A .  T h e  A l a s k a  G a m e  L a w  of 1925 s u p e r s e d e d  

the 1 9 0 0  G a m e  Law, and by i t s  o w n  t e r m s ,  c o m p r e h e n s i v e l y  r e g u ­

l a t e s  a l l  h u n t i n g  of g a m e ,  i n c l u d i n g  m i g r a t o r y  b i r d s ,  in A l a s k a .  

S e e  A l a s k a  G a m e  L a w  o f  1 9 2 5 ,  §§ 2, 8 a n d  10, 4 3  S t a t .  at 740, 

743 .

S e c t i o n  8 of the Act p r o h i b i t s  all t a k i n g  of g a m e ,  i n c l u d i n g  

m i g r a t o r y  b i r d s ,  u n l e s s  p e r m i t t e d  by the A c t  or r e g u l a t i o n s  m a d e  

p u r s u a n t  to i t . 1 S e c t i o n  10 o f  t h e  A c t  a u t h o r i z e s  the S e c r e ­

ta r y  to i s s u e  c o m p r e h e n s i v e  r e g u l a t i o n s  to i m p l e m e n t  the Act, but 

t h e n  p l a c e s  c e r t a i n  r e s t r i c t i o n s  o n  t h e  ' c o p e  a n d  c o n t e n t  of

1
S e c t i o n  8, in r e l e v a n t  p a r t ,  r e a d s  as f o l l o w s :

Sec. 8. T A K I N G  OF A N I M A L S  A N D  B I R D S  R E S T R I C T E D  . - - T h a t ,
u n l e s s  a n d  e x c e p t  as p e r m i t t e d  b v  t h i s  A c t  or b v

r e g u l a t i o n s  m a d e  p u r s u a n t  to t h i s  A c t , it s h a l l  be 
u n l a w f u l  for a n y  p e r s o n  to t a k e ,  p o s s e s s ,  t r a n s p o r t ,  
sel l ,  o f f e r  to sel l ,  p u r c h a s e ,  or o f f e r  to p u r c h a s e  a n y  
g a m e  a n i m a l ,  l a n d  f u r - b e a r i n g  a n i m a l ,  w i l d  b i r d ,  or any
ar t s  t h e r e o f ,  or anv n e s t  o f  e o q  of a n y  s u c h  b i r d  . . . ;

P r o v i d e d ,  t h a t  n o t h i n g  in t h i s  A c t  s h a l l  be c o n s t r u e d  to 

p r e v e n t  the c o l l e c t i o n  or e x p o r t a t i o n  of a n i m a l s ,  b i r d s ,  

p a r t s  t h e r e o f ,  or n e s t s  or e g g s  of b i r d s  for s c i e n t i f i c  
p u r p o s e s ,  or of l i v e  a n i m a l s ,  b i r d s ,  or e g g s  o f  b i r d s ,  

f o r  p r o p a g a t i o n  or e x h i b i t i o n  p u r p o s e s ,  u n d e r  a p e r m i t  
i s s u e d  by t h e  S e c r e t a r y  o f  A g r i c u l t u r e  a n d  u n d e r  s u c h  

r e g u l a t i o n s  as he m a y  p r e s c r i b e .  . . . ( E m p h a s i s  a d d e d ) .
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t h o s e  r e g u l a t i o n s .  T w o  of t h o s e  r e s t r i c t i o n s  are r e l e v a n t  to the 

i s s u e  b e f o r e  the c o u r t .  F i r s t ,  the A c t  s t a t e s  that no r e g u l a t i o n  

s h a l l  " p r o h i b i t  a n y  I n d i a n  or E s k i m o ,  p r o s p e c t o r  or t r a v e l e r  to 

t a k e  a n i m a l s  or b i r d s  d u r i n g  t h e  c l o s e  s e a s o n  w h e n  he is in 

a b s o l u t e  n e e d  o f  f o o d  a n d  o t h e r  f o o d  is not a v a i l a b l e . "  S e c o n d ,  

the A c t  r e q u i r e s  that " n o r  s h a l l  a n y  s u c h  r e g u l a t i o n  c o n t r a v e n e  

a n y  o f  t h e  p r o v i s i o n s  o f  t h e  m i g r a t o r y  b i r d  t r e a t y  A c t  a n d  

r e g u 1 a t i o n s ."2 T h e  c o u r t  f i n d s  t h a t  t h e s e  two s e c t i o n s  c a n n o t

2
The r e l e v a n t  l a n g u a g e  of the s t a t u t e  r e a d s  as f o l l o w s :

S e c .  10. R e g u l a t i o n s . - - T h a t  t h e  S e c r e t a r y  of A g r i c u l ­
t u r e ,  u p o n  c o n s u l t a t i o n  w i t h  or r e c o m m e n d a t i o n  o f  the 
[ A l a s k a  G a m e ]  c o m m i s s i o n ,  is h e r e b y  a u t h o r i z e d  a n d  
d i r e c t e d  f r o m  t i m e  to t i m e  to d e t e r m i n e  w h e n ,  to w h a t  
e x t e n t ,  if at all, a n d  b y  w h a t  m e a n s  . . . g a m e  b i r d s ,
n o n g a m e  b i r d s , a n d  n e s t s  or e g g s  o f  b i r d s  m a y  be t a k e n ,  
p o s s e s s e d ,  t r a n s p o r t e d ,  c a u g h t ,  or s o l d ,  a n d  to a d o p t  

s u i t a b l e  r e g u l a t i o n s  p e r m i t t i n g  and g i v e r n i n g  the s a m e  in 
a c c o r d a n c e  w i t h  s u c h  d e t e r m i n a t i o n s .  . . .

b u t  n o  s u c h  r e g u l a t i o n  . . . e x c e p t  as h e r e i n  p r o v i d e d ,
s h a l l  p r o h i b i t  a n y  I n d i a n  or E s k i m o ,  p r o s p e c t o r ,  or 
t r a v e l e r  to t a k e  a n i m a l s  or b i r d s  d u r i n g  the c l o s e  s e a s o n  
w h e n  he is in a b s o l u t e  n e e d  of f o o d  and o t h e r  fo o d  is not 
a v a i l a b l e ,  b u t  t h e  s h i p m e n t  o r  s a l e  o f  a n y  a n i m a l s  or 
b i r d s  or p a r t s  t h e r e o f  so t a k e n  s h a l l ,  n o t  b e  p e r m i t t e d ,  
e x c e p t  t h a t  t h e  h i d e s  o f  a n i m a l  so t a k e n  m a y  b e  s o l d  
w i t h i n  the T e r r i t o r y ,  b u t  t h e  S e c r e t a r y  by r e g u l a t i o n  m a y  
p r o h i b i t  s u c h  n a t i v e  I n d i a n s  or E s k i m o s ,  p r o s p e c t o r s ,  or 
t r a v e l e r s  fr o m  t a k i n g  any s p e c i e s  of a n i m a l s  or b i r d s  for 
f o o d  d u r i n g  t h e  c l o s e  s e a s o n  in a n y  s e c t i o n  o f  t h e  
T e r r i t o r y  w i t h i n  w h i c h  he s h a l l  d e t e r m i n e  that the s u p p l y  

o f  s u c h  s p e c i e s  o f  a n i m a l s  or b i r d s  is in d a n g e r  o f  
e x t e r m i n a t i o n ;  n o r  s h a l l  a n y  s u c h  r e g u l a t i o n  c o n t r a v e n e  

a n y  o f  t h e  p r o v i s i o n s  o f  t h e  m i g r a t o r y  b i r d  t r e a t y  Act 
a n d  r e g u l a t i o n s .

A l a s k a  G a m e  A c t  o f  1 9 2 5 ,  § 1 0 ,  4 3  S t a t .  a t  7 4 3 - 4 4 .
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b e  r e c o n c i l e d .  The i s s u e  t h u s  is w h e t h e r  the " e m e r g e n c y  t a k i n g "  

c l a u s e  m u s t  be r e a d  as an e x c e p t i o n  to t h e  M B T A ,  i . e . ,  t h e  M B T A  

a p p l i e s  e x c e p t  for e m e r g e n c y  t a k i n g ,  or w h e t h e r  the M B T A  e x c l u d e s  | 

m i g r a t o r y  b i r d s  f r o m  an e m e r g e n c y  t a k i n g  e x c e p t i o n . - *  To s o l v e  

t h i s  p r o b l e m ,  t h e  cr irt m u s t  d i v i n e  t h e  C o n g r e s s i o n a l  i n t e n t  

b e h i n d  the 1925 Act. F o r t u n a t e l y  for the c o u r t ,  the s t r u c t u r e  of 

the A c t  c o n t a i n s  a n u m b e r  of i n d i c a t i o n s  of that i n t e n t .

F i r s t ,  t h e  c o u r t  f i n d s  t h a t  C o n g r e s s  i n t e n d e d  the 1 9 2 5  Act 

to c o m p r e h e n s i v e l y  r e g u l a t e  all g a m e  a n d  b i r d  h u n t i n g  in A l a s k a  

a n d  r e p l a c e  t h e  M B T A  as a s o u r c e  o f  a u t h o r i t y  f o r  i s s u i n g

r e g u l a t i o n s  in A l a s k a .  S e c t i o n  8, for e x a m p l e ,  m a k e s  a l l  t a k i n g  

o f  b i r d s  i l l e g a l ,  " e x c e p t  as p e r m i t t e d  by t h i s  Act or by r e g u l a ­

t i o n s  m a d e  p u r s u a n t  to t h i s  A c t . "  T h e  p l a i n  m e a n i n g  o f  t h i s  

l a n g u a g e  is t h a t  C o n g r e s s  n o  l o n g e r  i n t e n d e d  t h e  M B T A  to be a 

s t a t u t o r y  a u t h o r i t y  for m i g r a t o r y  b i r d  r e g u l a t i o n s .

S e c t i o n  10 of the A c t  f u r t h e r  e v i d e n c e s  C o n g r e s s i o n a l  i n t e n t  

t h a t  a l l  f u t u r e  r e g u l a t i o n  o f  m i g r a t o r y  b i r d s  in A l a s k a  be 

p u r s u a n t  to it a n d  n o t  to t h e  M B T A .  S e c t i o n  10 g i v e s  t h e

S e c r e t a r y  c o m p r e h e n s i v e  a u t h o r i t y  to r e g u l a t e  t a k i n g  of m i g r a t o r y  

b i r d s .  S e e  f o o t n o t e  2 r u p r a  . T h e  f i n a l  p r o v i s o  of the s e c t i o n

f u r t h e r  s u p p o r t s  th i s  v i e w .  It s t a t e s :

3
I n i t i a l l y ,  t h e  c o u r t  f i n d s  th a t  the " e m e r g e n c y  e x c e p ­

t i o n "  in the 1925 Act to be a p o s i t i v e  g r a n t  of a u t h o r i t y  to 

n a t i v e s ,  p r o s p e c t o r s ,  a n d  t r a v e l e r s  to h a r v e s t  g a m e  w h e n  in 
n e e d .  To r e a d  it o t h e r w i s e  w o u l d  r o b  t h e  s e c t i o n  o f  a n y  

m e a n i n g  or e f f e c t .
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n o r  s h a l l  a n y r e g u l a t i o n  c o n t r a v e n e  any o f  t h e p r o v i ­
s i o n s  o f  t h e  m i g r a t o r y  b i r d  t r e a t y  Acc and r e g u l a ­
t i o n s .

I f  C o n g r e s s  had i n t e n d e d  m i g r a t o r y  b i r d  r e g u l a t i o n s  t o  be 

p r o m u l g a t e d  u n d e r  t h e MBTA, i t  wo u l d n o t  h i v e  been n e c e s s a r y  f o r  

C o n g r e s s  t o  o r d e r  t h e  S e c r e t a r y  n o t  t o  i s s u e  r e g u l a t i o n s  i n  

c o n f l i c t  w i t h  i t .  R a t h e r ,  t h e  p r o v i s o  i n d i c a t e s  t h a t  C o n g r e s s  

e x p e c t e d  t h e  S e c r e t a r y  t o  i s s u e  new r e g u l a t i o n s  on m i g r a t o r y  

b i r d s  u n d e r  t h e 1925 Ac t  and n o t  u n d e r  t h e MBTA.

S e c t i o n  16 o f  t h e  1925 A c t  f u r t h e r  d e m o n s t r a t e s  t h a t  

C o n g r e s s  I n t e n d e d  i t  t o  s u p e r s e d e  t h e MBTA as t h e  b a s i s  o f  b i r d  

r e g u l a t i o n . ^  A s s u m i n g  t h a t  t h e  MBTA s u p e r s e d e d  t h e  1900 A c t  

t h e  MBTA wou l d have been t h e p r i m a r y  s o u r c e  o f  b i r d  r e g u l a t i o n  i n 

A l a s k a  a t  t h e t i m e  o f  t h e  1925 A c t .  I f  Co n g r e s s had i n t e n d e d  t he 

MBTA t o  c o n t i n u e  t o  be i n  e f f e c t  i n  A l a s k a  as an i n d e p e n d e n t  

b a s i s  f o r  r e g u l a t i o n  a f t e r  t h e p a s s a g e o f  t h e 1925 A c t ,  i t  wo u l d 

n o t  h a v e  r e p e a l e d  i t s  a p p l i c a b i l i t y  t o  A l a s k a  i n  s e c t i o n  16 . See 

d i s c u s s i o n  b e l o w .

4
S e c .  1 6 .  E x i s t i n g  L e g i s l a t i o n  C o n t i n u e d  i n  f o r c e  

T e m p o r a r i l y . - -  T h a t  t h e  p r o v i s i o n s  o f  e x i s t i n g  l aws 
r e l a t i n g  t o t h e  p r o t e c t i o n  o f  game and f u r - b e a r i n g  
a n i m a l s ,  b i r d s ,  and n e s t s  and e g o s o f  b i r d s  i n  t h e  
T e r r i t o r y  s h a i i  r e m a i n  i n  f u l l  f o r c e  and e f f e c t  u n t i l  
e x p i r a t i o n  o f  n i n e t y  d a y s f r om t h e  d a t e  o f  p u b l i c a t i o n  
o f  r e g u l a t i o n s  o f  t h e  S e c r e t a r y  o f  A g r i c u l t u r e  a d o p t e d  
p u r s u a n t  t o  t h e p r o v i s i o n s  o f  t h i s  A c t .

A l a s k a  Game A c t  o f  1925 § 1 6 ,  A3 S t a t .  a t  7A7 ( e m p h a s i s  
a d d e d ) .
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W h i l e  C o n g r e s s  i n t e n d e d  a l l  r e g u l a t i o n  of b i r d  h u n t i n g  in 

A l a s k a  to be p u r s u a n t  to the 1925 Ac t ,  n e v e r t h e l e s s  t h e  t e r m s  o f  

t h e  M B T A  w e r e  i n c o r p o r a t e d  i n t o  it by r e f e r e n c e ,  and a n y  r e g u l a­

t i o n  u n d e r  the 1925 Act was to be c o n s i s t e n t  w i t h  t h e  M B T A .  T h e  

q u e s t i o n  t h u s  a r i s e s  w h e t h e r  the 1 9 2 5  Act r e p e a l e d  the M B T A  as it 

a p p l i e d  to A l a s k a  in any m a n n e r .  S u c h  a r e p e a l  c o u l d  b e  e i t h e r  

e x p r e s s  o r  i m p l i e d .  1A S i n g e r ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c ­

t i o n  ( 5 a n d s  F o u r t h  E d i t i o n  1985 R e v i s i o n )  § 2 3 . 0 7 .

F i r s t ,  t h e  c o u r t  f i n d s  t h a t  s e c t i o n  16 of t h e  1 9 2 5  A c t  

e x p r e s s l y  ( R e p e a l e d  the M B T A  i n s o f a r  as it a p p l i e d  to A l a s k a ? )  T h i s  

s e c t i o n  ( v o i d s  all p r e v i o u s  e n a c t m e n t s  r e l a t i n g  to the p r o t e c t i o n  

of b i r d s  in A l a s k a .   ̂ G i v e n  t h a t  C o n g r e s s  w a s  a w a r e  o f  t h e  M B T A  

w h e n  t h i s  s e c t i o n  w a s  e n a c t e d  ( s e e  the s e c t i o n  10 p r o v i s o ) ,  the 

l a n g u a g e ' s  p l a i n  m e a n i n g  is that C o n g r e s s  i n t e n d e d  to i n c l u d e  the 

M B T A  w i t h i n  t h e  t e r m  " e x i s t i n g  l e g i s l a t i o n . A d d i t i o n a l l y ,  

s u c h  a r e s u l t - - t h a t  ail p r e v i o u s  a c t s  a r e  v o i d  i r r e g a r d l e s s  o f  

c o n s i s t e n c y - - a c c o r d s  w i t h  t h e  c o n c l u s i o n  r e a c h e d  a b o v e  t h a t  

C o n g r e s s  i n t e n d e d  the 19 2 5  Act to be the c o m p r e h e n s i v e  s o u r c e  o f  

r e g u l a t i o n  f o r  a l l  b i r d  h u n t i n g  in A l a s k a .  N e v e r t h e l e s s ,  s i n c e  

the 19 2 5  Act i n c o r p o r a t e s  the t e r m s  o f  the M B T A  by r e f e r e n c e ,  the 

M B T A  s t i l l  a p p l i e d  to A l a s k a  to thj e x t e n t  it w a s  not i n c o n s i s -

T h i s  c l a u s e  is n o t  a " g e n e r a l  r e p e a l i n g  c l a u s e . "  S e e  1A 
S i n g e r  at § 2 3 . 0 3 ;  H e s s  v. R e y n o l d s , 113 U. S .  73, 79 C T 8 8  5 )• 
H e n d e r s o n ' s  T o b a c c o , 78 U.S. 111 W a l l . )  6 5 2  ( 1 8 7 0 ) .  S e c t i o n  

16 d o e s  n o t  m e r e l y  v o i d  p r i o r  le . s l a t i o n  to the e x t e n t  it 
w a s  i n c o n s i s t e n t .  R a t h e r ,  a l l  p r e v i o u s  e n a c t m e n t s  a r e  
v o i d e d ,  i r r e g a r d l e s s  o f  c o n s i s t e n c y .
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t e n t  w i t h  t h e  o t h e r  t e r m s  o f  t h e  1 925 A c t .  H o w e v e r ,  t h i s  

a p p l i c a t i o n  was t h r o u g h  i t s  i n c o r p o r a t i o n  i n t o  t h e v e h i c l e  o f  t h e  

1925 A c t .

S e c o n d ,  t h e  c o u r t  f i n d s  t h a t  t h e  1925 A c t  r e p e a l e d  t h e  

MBTA ' s a p p l i c a b i l i t y  t o  A l a s k a  by i m p l i c a t i o n  a t  l e a s t  so f a r  as 

i t  i s  c o n t r a r y  t o  t h e  1925 A c t ' s  s u b s i s t e n c e  e x e m p t i o n .  As 

s t a t e d  by t h e Supreme C o u r t ,

I t  i s  a c a r d i n a l  p r i n c i p l e  o f  c o n s t r u c t i o n  t h a t  
r e p e a l s  by i m p l i c a t i o n  a r e  n o t  f a v o r e d .  When t h e r e  a r e 
t w o a c t s  u p o n t h e  same s u b j e c t ,  t h e  r u l e  i s  t o  g i v e  
e f f e c t  t o  b o t h  i f  p o s s i b l e .  The i n t e n t i o n  o f  t h e  
l e g i s l a t u r e  t o r e p e a l  "mu s t  be c l e a r  and m a n i f e s t . "  I t  
i s  n o t  s u f f i c i e n t ,  as was s a i d  by Mr .  J u s t i c e  S t o r y  i n  
Wood v .  U n i t e d  S t a t e s , " t o  e s t a b l i s h  t h a t  s u b s e q u e n t  
l a w s  c o v e r  some o r  e v e n  a l l  o f  t h e c a s e s p r o v i d e d  f o r  
by [ t h e  p r i o r  a c t ] ;  f o r  t h e y  may be m e r e l y  a f f i r m a t i v e ,  . 
o r  c u m u l a t i v e ,  o r  a u x i l i a r y . "  T h e r e  mu s t  be " a  
p o s i t i v e  r e p u g n a n c y  b e t we en t h e  p r o v i s i o n s  o f  t h e  new 
- l aw, and t h o s e  o f  t h e  o l d ;  and even t h e n  t h e  o l d  l aw i s  
r e p e a l e d  bv i m p l i c a t i o n  o n l v  p r o t a n t o  co t h e e x t e n t  o f  
t h e  r e p u g n a n c y . "

U n i t e d  S t a t e s  v .  B o r d e n  Co. , 308 U . S .  188 , 198 - 9 6 ' 1 9 3 9 ) c i t a ­

t i o n s  o m i t t e d ) .  T h u s ,  w h e r e  a p a r t i c u l a r  l o c a l  l aw c o n f l i c t s  

w i t h  an e a r l i e r  g e n e r a l  l aw o f  n a t i o n w i d e  a p p l i c a t i o n ,  t h e  

s p e c i a l  o r  l o c a l  l aw w i l l  s u p e r s e d e  t h e  g e n e r a l  e n a c t m e n t  t o  t h e 

e x t e n t  t h e y  a r e i n c o n s i s t e n t .  1A S i n g e r  a t  § 2 3 . 1 6 .

To d e t e r m i n e  w h e t h e r  t h e r e  i s  an i n c o n s i s t e n c y  b e t w e e n  t he 

1925 A c t  and t h e  MBTA, t h e  c o u r t  m u s t  f i r s t  d e t e r m i n e  t h e  

r e l a t i o n s h i p  b e t we e n t h e  c o n f l i c t i n g  c l a u s e s  i n  s e c t i o n  10 i n  t h e 

1925 A c t .  The c o u r t  f i n d s  b o t h  c a n n o t  s i m u l t a n e o u s l y  be g i v e n  

t h e i r  f u l l  s c o p e .  I f  t h e  p e n u l t i m a t e  eme r g e n c y n e e d °  c l a u s e  i s

As n o t e d  b e l o w ,  t h e  e m e r g e n c y  e x c e p t i o n  was e x p a n d e d  t o a 
t r o a d e r  s u b s i s t e n c e  e x c e p t i o n  i n  19A0 .
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g i v e n  i t s  p l a i n  m e a n i n g ,  t h e n  t h e  w o r d  " b i r d s "  w i t h i n  t h e  

e x c e p t i o n  wou l d a p p l y  t o b o t h  m i g r a t o r y  and n o n - m i g r a t o r y  b i r d s  

and c o n t r a v e n e  t h e  MBTA. I f ,  h o w e v e r ,  t h e  MBTA c l a u s e  i s  g i v e n  

p r e c e d e n c e ,  t h e n  t h e  e m e r g e n c y  n e e d e x c e p t i o n  o n l y  a p p l i e s  t o  

n o n - m i g r a t o r y  b i r d s ,  n o t  a l l  b i r d s  as i t s  l a n g u a g e s u g g e s t s .

A numbe r o f  f a c t o r s  show t h a t  C o n g r e s s  i n t e n d e d  t h e  e m e r ­

g e n c y  n e e d e x c e p t i o n  t o  t a k e  p r e c e d e n c e .  W h i l e  no one c f  t h e s e  

f a c t o r s  i s  c o n c l u s i v e ,  t h e  w e i g h t  o f  a l l  t h e f a c t o r s  s u p p o r t s  t he 

c o n c l u s i o n .  F i r s t ,  t h e  p l a i n  l a n g u a g e  o f  t h e  e m e r g e n c y  n e e d 

e x c e p t i o n  c o m p e l s  t h i s  r e s u l t .  C o n g r e s s  s hows i t  knew how t o  

d i s t i n g u i s h  b e t w e e n  d i f f e r e n t  t y p e s  o f  b i r d s  e l s e w h e r e  i n .  t h e 

1925 A c t .  I t s  f a i l u r e  t o do so h e r e  i s  e v i d e n c e  t h a t  i t  i n t e n d e d  

t h e e x c e p t i o n  t o  i n c l u d e  a l l  b i r d s .

S e c o n d ,  t h e  eme r g e n c y need p r o v i s o  s t a t e s  t h a t  " [ n o  r e g u l a ­

t i o n ]  . . . s h a l l  p r o h i b i t  any I n d i a n  o r  E s k i m o  t o  t a k e  . . .

b i r d s  d u r i n g  t h e  c l o s e  r e a s o n  when he i s  i n  a b s o l u t e  n e e d o f  

f o od . . . . "  T h i s  d i r e c t  g r a n t  o f  a u t h o r i t y  u n d e r  t h e  s t a t u t e

a l l o w s  N a t i v e s  t o  u n d e r t a k e  s u b s i s t e n c e  h u n t i n g ,  even a b s e n t  

i m p l e m e n t i n g  r e g u l a t i o n s . ^  The MBTA c l a u s e  o n l y  a p p l i e s  t o  

r e g u l a t i o n s  i s s u e d  p u r s u a n t  t o  t h e  1925 A c t .  C o n s e q u e n t l y ,  i t  

m u s t  be p r e s u m e d  t h a t  t h e  MBTA was n o t  mean t t o a p p l y  t o  t a k i n g

7
T h i s  p o s i t i o n  i s  f u r t h e r  s u p p o r t e d  by t h e s u b s e c t i o n  o f  t he 
eme r g e n c y need p r o v i s o  t h a t  a l l o w s  t h e S e c r e t a r y  " b y  r e g u l a ­
t i o n "  t o  l i m i t  s u c h  t a k i n g  i n e v e n t  o f  s p e c i e s  d e c l i n e .  The 
i m p l i c a t i o n  Ls t h a t ,  a b s e n t  such r e g u l a t i o n ,  e m e r g e n c y  nee d 
t a k i n g  i s  a l l o w e d .
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for s u b s i s t e n c e / e m e r g e n c y  n e e d s ,  w h i c h  w a s  p e r m i t t e d  w i t h o u t  

r e g u l a t i o n .

T h i r d ,  t h e  c o u r t  p l a c e s  g r e a t  w e i g h t  on the c o n t e m p o r a n e o u s

i n t e r p r e t a t i o n  g i v e n  to t h e  1 9 2 5  A c t  by t h e  D e p a r t m e n t  o f

A g r i c u l t u r e ,  t h e  a g e n c y  c h a r g e d  w i t h  i s s u i n g  r e g u l a t i o n s .  In M a y

1 92 5 ,  four m o n t h s  a f t e r  the A c t ' s  p a s s a g e ,  the D e p a r t m e n t  i s s u e d

r e g u l a t i o n s  t h a t  i n t e r p r e t e d  the A c t  as c r e a t i n g  an " e m e r g e n c y "

e x c e p t i o n  to t h e  M B T A .  See U.S. D e p t ,  of A g r i c u l t u r e ,  B u r e a u  of

B i o l o g i c a l  S u r v e y ,  A l a s k a  G a m e  L a w  a n d  R e g u l a t i o n s  and F e d e r a l

L a w s  R e l a t i n g  to G a m e  and B i r d s  in the T e r r i t o r y , i s s u e d  M a y  1925

( F e d e r a l  D e f e n d a n t s '  e x h i b i t  " E " .  I n t e r v e n o r ' s  E x h i b i t  " 3 " ) .

R e g u l a t i o n s  12 a n d  13 c r e a t e d  s e a s o n s  a n d  s e t  b a g  l i m i t s  for

m i g r a t o r y  b i r d s .  R e g u l a t i o n  8, h o w e v e r ,  p r o v i d e d  an a b s o l u t e

e x c e p t i o n  to t h o s e  l i m i t s ,  p r o v i d i n g :

REGULATION' 8 . - - T A K I N G  OF G A M E  BY P R O S P E C T O R S ,
T R A V E L E R S ,  A N D  C E R T A I N  I N D I A N S  
W H E N  IN N E E D  OF F O O D  

An I n d i a n ,  E s k i m o ,  or h a l f - b r e e d  who has not s e v e r e d  
h i s  t r i b a l  r e l a t i o n s  b y  a d o p t i n g  a c i v i l i z e d  m o d e  of 
l i v i n g  or by e x e r c i s i n g  the r i g h t  o f  f r a n c h i s e  a n d  an 

e x p l o r e r ,  p r o s p e c t o r ,  or t r a v e l e r  m a y  t a k e  a n i m a l s  or 
b i r d s  in any p a r t  of the T e r r i t o r y  at any ti m e  for food 
w h e n  i a b s o l u t e  n e e d  f f o o d  a n d  o t h e r  f o o d  is not 

a v a i l a b l e ,  but he s h a l l  not s h i p  or se l l  a n y  a n i m a l  or 
b i r d  or p a r t  t h e r e o f  so t a k e n .

T h i s  i n t e r p r e t a t i o n  p r e v a i l e d  for 19 y e a r s ,  u n t i l  1 9 4 4  ( S e e

b e l o w .  )

F o u r t h ,  t h e  c o u r t  r e l i e s  o n  t h e  p r i n c i p l e s  o f  s t a t u t o r y  

i n t e r p r e t a t i o n  that a m b i g u i t i e s  in s t a t u t e s  i n t e n d e d  to b e n e f i t  

N a t i v e s  m u s t  b e  r e s o l v e d  in f a v o r  o f  the N a t i v e s ,  a n d  t h a t  the
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e m e r g e n c y  c l a u s e ,  b e i n g  t h e  m o r e  s p e c i f i c ,  l o c a l l y - o r i e n t e d  

c l a u s e ,  is p r e s u m e d  to c o n t r o l  o v e r  t h e  M B T A ,  t h e  m o r e  g e n e r a l  

s t a t u t e  . S e e , e . g .  , M o r t o n  v. M a n c a r i  , 4 1 7  U . S .  5 4 0 ,  5 5 0 - 5 1  

( 1 9 7 4 ) .  L a s t ,  r e a d i n j  the " e m e r g e n c y "  e x e m p t i o n  as c o n t r o l l i n g  is 

l o g i c a l  as w e l l .  It w o . ' d  be r e a s o n a b l e  to a s s u m e  tha t ,  g i v e n  an 

" a b s o l u t e "  n e e d  for food, C o n g r e s s  w o u l d  i n t e n d  that all t y p e  of 

g a m e  be a v a i l a b l e  for t a k i n g  to a v o i d  s t a r v a t i o n .

B a s e d  on t h e  a b o v e  f a c t o r s ,  t h e  c o u r t  f i n d s  t h a t  C o n g r e s s  

i n t e n d e d  the " e m e r g e n c y  n e e d "  p r o v i s i o n  to c r e a t e  an e x c e p t i o n  to 

t h e  M B T A  r a t h e r  t h a n  t h e  o t h e r  w a y  a r o u n d .  C o n s e q u e n t l y ,  the 

1 9 2 5  Ac t ,  at l e a s t  to the e x t e n t  of that p r o v i s i o n ,  is r e p u g n a n t  

to t h e  M B T A  a n d  i m p l i e d l y  r e p e a l s  the M B T A  to the e x t e n t  of that 

i n c o n s i s t e n c y .

C . The 1 9 4 0  " S u b s i s t e n c e "  A m e n d m e n t  ana t h e  1943 G a m e  A c t

In 194 0 ,  C o n g r e s s  e x p a n d e d  the " e m e r g e n c y "  p r o v i s i o n  in 

the 1 9 2 5  Act to c r e a t e  a b r o a d e r  s u b s i s t e n c e  e x c e p t i o n .  The 1925 

A c t  h a d  c r e a t e d  a n a r r o w  s u b s i s t e n c e  e x c e p t i o n ,  u n d e r  w h i c h  a 

N a t i v e  c o u l d  t a k e  g a m e  and b i r d s  out of s e a s o n  " w h e n  in a b s o l u t e  

n e e d  o f  f o o d  a n d  o t h e r  food is not a v a i l a b l e . "  F e d e r a l  a g e n c i e s  

a p p a r e n t l y  i n t e r p r e t e d  t h i s  s t a n d a r d  n a r r o w l y  to p r o s e c u t e  

N a t i v e s  for h u n t i n g  g a m e  out of s e a s o n .  ® In o r d e r  to r e c o n f i r m  

t h a t  the " n e e d "  e x c e p t i o n  w a s  i n t e n d e d  to a p p l y  to s u b s i s t e n c e  

h u n t i n g ,  C o n g r e s s  a m e n d e d  s e c t i o n  10 o f  t h e  1 9 2 5  Act to a l l o w

T h e  m a j o r  a r e a  o f  d i s p u t e  w a s  d e e r  h u n t i n g  in s o u t h e a s t  

A l a s k a .
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N a t i v e s  to t a k e  b i r d s  a n d  a n i m a l s  o u t  of s e a s o n  " w h e n  . . .  in 

n e e d  of fo o d  and o t h e r  s u f f i c i e n t  f o o d  is not a v a i l a b l e . "  Act of 

O c t o b e r  10, 1 9 4 0 ,  c h .  8 4 5 ,  54 S t a t .  1 1 0 3 - 0 4 ;  H. Rep. No. 2 7 4 6 ,  

7 6 t h  C o n g .  3d ,e;s. ( 1 9 4 0 ) .  T h u s ,  to t h e  e x t e n t  t h a t  t h e  1 9 2 5  

G a m e  A c t  s u r v i v e d  s t a t e h o o d ,  it s u r v i v e d  in t h i s  b r o a d e r  

f o r m .9

D . T h e  1 9 4 4  R e g u l a t i o n

In 1 9 4 4 ,  t h e  U S F W S  a m e n d e d  t h e  s u b s i s t e n c e  r e g u l a t i o n  to

e x c l u d e  m i g r a t o r y  b i r d s  f r o m  i t s  s c o p e .  A s  r e w r i t t e n ,  t h e

r e g u l a t i o n  read:

A n  I n d i a n  o r  E s k i m o ,  o r  an e x p l o r e r ,  p r o s p e c t o r ,  or 
t r a v e l e r ,  m a y  t a k e  a n i m a l s ,  b i r d s  ( e x c e p t  m i g r a t o r y  
b i r d s ) ,  or g a m e  f i s h e s  in a n y  p a r t  of the t e r r i t o r y  at 
a n y  t i m e  f o r  f o o d  w h e n  in n e e d  t h e r e o f  a n d  o t h e r  
s u f f i c i e n t  f o o d  is n o t  a v a i l a b l e ,  b u t  he s h a l l  n o t  

t r a n s p o r t  or s e l l  any a n i m a l ,  b i r d ,  g a m e  fish, or p a r t  
t h e r e o f  so t a k e n ;  a n d  an I n d i a n  or E s k i m o  a l s o  m a y  
t a k e ,  p o s s e s s ,  a n d  t r a n s p o r t ,  at a n y  t i m e ,  a u k s ,  

a u k l e t s ,  g u i l l e m o t s ,  m u r r e s ,  and p u f f i n s  and t h e i r  e g g s  
for food, a n d  t h e i r  skin*'- for c l o t h i n g ,  for h i s  o w n  u s e  

a n d  th a t  of  h i s  i m m e d i a f  ~ ' 1 y .

9 F e d .  R e g .  5 2 7 0  ( M a y  15, 1 9 4 4 ) ( e m p h a s i s  a d d e d ) .  W h e n  an

a d m i n i s t r a t i v e  a g e n c y  c h a n g e s  i t s  i n t e r p r e t a t i o n  o f  a s t a t u t e

a f t e r  a l o n g  p e r i o d  o f  t i m e ,  t h e  c o u r t  m u s t  g i v e  f a r  m o r e

c r e d e n c e  to the o •n a  1 i n t e r p r e t a t i o n  t h a n  the l a t e r  r e i n t e r p r e ­

9

T h e  1 9 2 5  A c t  w a s  r e e n a c t e d ,  w i t h  a m e n d m e n t s  n o t  r e l e v a n t  

h e r e ,  in 1943, Act of J u l y  1, 1 9 4 3 ,  c h .  1 8 3 ,  57 S t a t .  3 0 1 .  
T h i s  r e e n a c t m e n t  is i m p o r t a n t  in one s e n s e ,  h o w e v e r .  At the
t i m e  of r e e n a c t m e n t ,  C o n g r e s s  h a d  b e f o r e  it the l o n g - s t a n d i n g

r e g u l a t i o n  a l l o w i n g  s u b s i s t e n c e  h u n t i n g  o f  m i g r a t o r y  b i r d s .

C o n g r e s s ’ f a i l u r e  to c l a r i f y  t h e  s t a t u t e ’s l a n g u a g e  d e m o n ­
s t r a t e s  i t s  a c c e p t a n c e  of t h a t  r e g u l a t o r y  i n t e r p r e t a t i o n  and 

m u s t  be s e e n  as a r a t i f i c a t i o n  of the r e g u l a t i o n .
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t a t i o n .  S e e  W a t t  v. A l a s k a , 4 5 1  U . S .  259, 2 7 2 - 7 3  ( 1 9 8 1 ) .  The 

c o u r t  f i n d s  t h a t  t h e  r e i n t e rp r e t a t ion h e r e  w a s  c o n t r a r y  to law, 

and t h e  p r i o r  i n t e r p r e t a t i o n  c o r r e c t .  A c c o r d i n g l y ,  it is t h e  

1 9 2 5  A c t  and not the 19 4 4  r e g u l a t i o n  th a t  c o n t r o l s .

E!. A l a s k a  S t a t e h o o d  Act

T h e  f e d e r a l  d e f e n d a n t s  argi'e t h a t  e v e n  i f  t h e  1 9 2 5  A c t  

r e p e a l e d  t h e  M B T A  b y  i m p l i c a t i o n )  t h e  1 9 2 5  A c t  w a s  in t u r n  

" s u p e r s e d e d "  or " r e n d e r e d  o b s o l e t e "  by the A l a s k a  S t a t e h o o d  Act, 

t h u s  r e v i v i n g  t h e  M B T A .  S e e  A l a s k a  S t a t e h o o d  A c t ,  P u b .  L.

8 5 - 5 0 8 ,  72 S t a t .  3 3 9  ( 1 9 5 8 ) .  S e c t i o n  6( e )  of the S t a t e h o o d  Act 

s t a t e s  :

A l l  r e a l  a n d  p e r s o n a l  p r o p e r t y  o f  t h e  U n i t e d  S t a t e s  
s i t u a t e d  in the T e r r i t o r y  of A l a s k a  w h i c h  is s p e c i f i ­
c a l l y  u s e a  for t h e  s o l e  p u r p o s e  o f  c o n s e r v a t i o n  and 

p r o t e c t i o n  o f  t h e  f i s h e r i e s  a n d  w i l d l i f e  o f  A l a s k a ,  
u n d e r  t h e  p r o v i s i o n s  of the A l a s k a  G a m e  L a w  of J u l y  1,
1 9 4 3 ,  [t h e  1925 A l a s k a  G a m e  Law, as a m e n d e d ] ,  and u n d e r  

t h e  p r o v i s i o n s  of the A l a s k a  c o m m e r c i a l  f i s h e r i e s  l a w s  
of J u n e  2 6 , 1 9 0 6  [ c i t a t i o n  o m i t t e d ]  a n d  J u n e  6, 1 9 2 4

[ c i t a t i o n  o m i t t e d ]  as s u p p l e m e n t e d  and a m e n d e d ,  s h a l l  
be t r a n s f e r r e d  and c o n v e y e d  to t h e  S t a t e  o f  A l a s k a  by 
t h e  a p p r o p r i a t e  f e d e r a l  a g e n c y ;  P r o v i d e d , t h a t  t h e  
a d m i n i s t r a t i o n  and m a n a g e m e n t  of the fish a n d  w i l d l i f e  
r e s o u r c e s  of A l a s k a  s h a l l  be r e t a i n e d  by t h e  F e d e r a l  
G o v e r n m e n t  u n d e r  e x i s t i n g  l a w s  u n t i l  the f i r s t  d a y  of 
the f i r s t  c a l e n d a r  y e a r  f o l l o w i n g  t h e  e x p i r a t i o n  o f  
n i n e t y  c a l e n d a r  d a y s  a f t e r  t h e  S e c r e t a r y  o f  t h e  
I n t e r i o r  c e r t i f i e s  to t h e  C o n g r e s s  t h a t  t h e  A l a s k a  
S t a t e  l e g i s l a t u r e s  h a s  m a d e  a d e q u a t e  p r o v i s i o n  for the 
a d m i n i s t r a t i o n ,  m a n a g e m e n t ,  a n d  c o n s e r v a t i o n  o f  s a i d  
r e s o u r c e s  in the b r o a d  n a t i o n a l  i n t e r e s t  * * *.

F e d e r a l  d e f e n d a n t s  a d m i t  t h e r e  was n e v e r  an e x p r e s s  r e p e a l

o f  t h e  1 9 2 5  A c t .  S e e  g e n e r a l l y  A l a s k a  O m n i b u s  A c t ,  P u b .  L.

8 6 - 7 0 ,  73 S t a t .  141 ( 1 9 5 9 )  (act r e p e a l i n g  laws m a d e  o b s o l e t e  by
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S t a t e h o o d  A c t ) .  H o w e v e r ,  if s s t a t u t e  w a s  not e x p r e s s l y  r e p e a l­

ed, a n y  r e p e a l  (at l e a s t  u n d e r  the f a c t s  of th i s  c a s e )  m u s t  h a v e  

o c c u r r e d  t h r o u g h  r e p e a l  by i m p l i c a t i o n .

1 . E x p r e s s  R e p e a l

A l t h o u g h  n o t  m e n t i o n e d  b y  t h e  p a r t i e s ,  t h e r e  in_ _fajct w a s  an 

e x p r e s s  r e p e a l  o f  t h e  1 9 2 5  A c t .  . S e e  F i s h  a n d  G a m e  C o d e  of 

A l a s k a ,  C h .  9 4 ,  1 9 5 9  S e s s i o n  L a w s  o f  A l a s k a ,  A r t  IV, § 1. For 

the r e a s o n s  s t a t e d  b e l o w ,  th i s  r e p e a l  d i d  n o t  a f f e c t  t h a t  p o r t i o n  

of t h e  1 9 2 5  Act that r e g u l a t e d  m i g r a t o r y  b i r d s .

T h i s  r e p e a l  by the A l a s k a  S t a t e  L e g i s l a t u r e  p r e s u m a b l y  w a s  

u n d e r  t h e  a u t h o r i t y  g r a n t e d  it b y  s e c t i o n  8 ( d )  o f  t h e  A l a s k a  

S t a t e h o o d  A c t .  Th.is s e c t i o n  a l l o w e d  t h e  s t a t e  to m o d i f y  or 

r e p e a l  T e r r i t o r i a l  l a w s ,  t h a t  is " a l l  l a w s  or p a r t s  t h e r e o f  

e n a c t e d  by t h e  C o n g r e s s  t h e  v a l i d i t y  o f  w h i c h  is d e p e n d e n t  

s o l e l y  u p o n  t h e  a u t h o r i t y  o f  t h e  C o n g r e s s  to p r o v i d e  f o r  t h e  

g o v e r n m e n t  o f  A l a s k a  p r i o r  to t h e  a d m i s s i o n  o f  t h e  S t a t e  of 

A l a s k a  i n t o  the u n i o n . "  See g e n e r a l  lv M e 1 1 ak a 1 1 a I n d i a n  C o m m u n ­

i t y  v. E a a n  , 3 6 2  P . 2 d  9 0 1 ,  9 2 2  ( A l a s k a  1 9 6 1 ) ,  v a c a t e d  on o t h e r

g r o u n d s , 369 U. S .  45 ( 1 9 6 2 )  ( d i s c u s s i n g  e f f e c t  of § 8 ( d ) ) .

T h i s  s t a t u t e  d i d  n o t  e f f e c t i v e l y  r e p e a l  t h e  1 9 2 5  A c t ' s  

s u b s i s t e n c e  e x c e p t i o n  to the M B T A  for t w o  r e a s o n s .  F i r s t ,  t h a t  

p o r t i o n  o f  t h e  19 2 5  Act th a t  r e g u l a t e d  m i g r a t o r y  b i r d s  w a s  not a 

l a w  " t h e  v a l i d i t y  o f  w h i c h  is d e p e n d e n t  s o l e l y  u p o n  the a u t h o r ­

i t y  o f  C o n g r e s s  to p r o v i d e  for the g o v e r n m e n t  of A l a s k a .  . . ."

R a t h e r ,  t h a t  r e g u l a t i o n ' s  v a l i d i t y  w a s  e q u a l l y  b a s e d  o n  t h e
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a u t h o r i t y  o f  C o n g r e s s  t o  i m p l e m e n t  t r e a t i e s .  See M i s s o u r i  v .

H o l l a n d , 252 U . S .  416 ( 1 9 2 0 ) .  The f a c t  t h a t  Co n g r e s s i n c o r p o ­

r a t e d  t h e  t e r m s  o f  t h e MBTA, wh i c h  was ba s ed on C o n g r e s s '  t r e a t y  

p o w e r ,  i n t o  t h e  1925 A c t  by r e f e r e n c e  c l e a r l y  d e m o n s t r a t e s  

C o n g r e s s '  i n t e n t  t o  r e l y  on i t s  a u t h o r i t y .  A d d i t i o n a l l y ,  

C o n g r e s s i n  t h e 1925 A c t  c h o s e ,  f o r  h u m a n i t a r i a n  r e a s o n s ,  n o t  t o  

e n f o r c e  t h e  1916 Cana d i a n t r e a t y  a g a i n s t  N a t i v e s  i n  need o f  f o o d .  

A l t h o u g h  t h i s  e x c e p t i o n  was c o n t r a r y  t o t h e  t e r m s o f  t h e  t r e  a t  y , 

Co n g r e s s n e v e r t h e l e s s  was a c t i n g  u n d e r  i t s  au t ho r i_t y_ t o_ i m p l ement 

t h e t r e a t y  when i t  d e c i d e d  t o i m p l em e n t  i t  o n l y  p a r t i a l l y .

S e c o n d ,  e e n a f t e r  s t a t e h o o d ,  t h e  a u t h o r i t y  t o  manage

m i g r a t o r y  b i r d s  r ema i n e d an a r e a o f  f e d e r a l  r e g u l a t i o n ,  and s u c h  

a u t h o r i t y  was n o t  p a s s e d t o A l a s k a .  See F e d e r a l  o p p o s i t i o n  b r i e f ,  

D o c k e t  7 0 ,  a t  3 8 .  The r e a s o n  f o r  t h i s  a p p e a r s  i n  a l e t t e r

w r i t t e n  by t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  t h a t  a p p e a r s  i n  a 

Sena t e R e p o r t  on A l a s k a  s t a t e h o o d :

[ T h e  S t a t e h o o d  A c t ]  w o u i d  t r a n s f e r  t o  t h e  S t a t e  o f  
A l a s k a  t h e  same j u r i s d i c t i o n  and c o n t r o l  o v e r  t h e  
f i s h e r i e s  and w i l d l i f e  t h e r e i n  as a r e  p o s s e s s e d  and 
e x e r c i s e d  by t h e  e x i s t i n g  S t a t e s  w i t h i n  t h e i r  t e r r i ­
t o r i a l  l i m i t s  and a d j a c e n t  w a t e r s .  A u t h o r i t y  o v e r  
m a t t e r s  a f f e c t i n g  m i g r a t o r y  b i r d s  wo u l d n o t  be t r a n s ­
f e r r e d ,  s i n c e  t h i s  i s  a s u b j e c t  w h i c h  i s  g o v e r n e d  by 
F e d e r a l  l aw t h r o u g h o u t  t h e  U n i o n .  . . . [ T h i s  s i t u a ­
t i o n ]  i n v o l v e [ s ]  t h e  d i s c h a r g e  o f  i n t e r n a t i o n a l  
c o m m i t m e n t s ,  u n d e r t a k e n  by t h e  U n i t e d  S t a t e s  t h r o u g h  
t r e a t y  o r c o n v e n t i o n .

S. Re p .  No .  1 9 2 9 ,  8 1 s t  C o n g . ,  2d Se s s .  14 ( 1 9 5 0 ) .  A c c o r d i n g l y ,

g i v e n  t h a t  r e g u l a t i o n  o f  t a k i n g  o f  m i g r a t o r y  b i r d s  i s  an a r e a  o f

f e d e r a l  p r i m a c y ,  t h e  S t a t e h o o d  A c t  ' j  §_ _8_(d) d i d  n o t  g i v e  t h e
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s t a t e  t h e  a u t h o r i t y  to r e p e a l  f e d e r a l  p o l i c y  in the area.

2. R e p e a l  by I m p l i c a t i o n

T h e  S t a t e h o o d  A c t  a l s o  d i d  n o t  i m p l i e d l y  r e p e a l  the 1925 

A c t ' s  r e g u l a t i o n  of m i g r a t o r y  b i r d s .  As n o t e d  a b o v e ,  in o r d e r  

fo r  t h e r e  to be r e p e a l  b y  i m p l i c a t i o n ,  t h e r e  m u s t  b e  a c t u a l  

i n c o n s i s t e n c y  or r e p u g n a n c e  b e t w e e n  s t a t u t e s .  If i m p l i e d  r e p e a l  

is to b e  p r e s e n t  h e r e ,  s u c h  i n c o n s i s t e n c y  m u s t  b e  f o u n d  in 

s e c t i o n  6(e) of the S t a t e h o o d  Act, w h i c h  t r a n s f e r r e d  the a d m i n i s ­

t r a t i o n  a n d  m a n a g e m e n t  of fish and w i l d l i f e  r e s u u r c e s  to A l a s k a .  

H o w e v e r ,  a u t h o r i t y  o v e r  r e g u l a t i o n  o f  m i g r a t o r y  b i r d  t a k e s  w a s  

n o t  t r a n s f e r r e d  to A l a s k a  ( j e e  a b o v e ) .  It t h e r e f o r e  c a n n o t  be

s h o w n  t h a t  t h e r e  w a s  t h e  t r a n s f e r  o f  any a u t h o r i t y  to the s t a t e

th a t  w o u l d  be i n c o n s i s t e n t  w i t h  c o n t i n u e d  f e d e r a l  m a n a g e m e n t  o f  

m i g r a t o r y  b i r d s  u n d e r  the 1925 Act.

F . The F i s h  and W i l d l i f e  I m p r o v e m e n t  Act of 1970

T h e  c o u r t  d e c l i n e s  to a d d r e s s  w h e t h e r  t h e  S e c r e t a r y  h a s  

a u t h o r i t y  to i s s u e  r e g u l a t i o n s  p u r s u a n t  to the F i s h  a n d  W i l d l i f e  

I m p r o v e m e n t  Act of 197B, § 3 ( h ) ( 2 ) ,  Pub. L. No. 9 5 - 6 1 6 ,  92 S t a t .  

3 1 1 2  ( 1 9 7 8 )  ( c o d i f i e d  at 16 U.S.C.§ 7 1 2 ( 1 )  ( 1 9 8 2 ) ) .  T h e r e  is no 

c a s e  or c o n t r o v e r s y  in t h i s  a r e a .  A n y  o p i n i o n  w o u l d  be a d v i s o r y  

in lature, the i s s u e s  n o t  b e i n g  r i p e  for d e c i s i o n .

G . C o n e  lus ion

In c o n c l u s i o n ,  t h e  c o u r t  f i n d s  t h a t  t h e  M B T A ' s  d i r e c t
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r e g u l a t i o n  o f  m i g r a t o r y  b i r d s  in A l a s k a  w a s  r e p e a l e d  by the 1925 

Act. H o w e v e r ,  s i n c e  the 1925 A c t  i n c o r p o r a t e s  t h e  t e r m s  o f  t h e  

M B T A  b y  r e f e r e n c e ,  t h e  n e t  r e s u l t  is t h a t  t h e  M B T A 1s t e r m s ,  

e x c e p t  f o r  s u b s i s t e n c e  s i t u a t i o n s ,  c o n t i n u e  to a p p l y .  S u c h  

r e g u l a t i o n  is p u r s u a n t  to a u t h o r i t y  g r a n t e d  the S e c r e t a r y  by the 

1 9 2 5  Ac t .  The c o u r t  f u r t h e r  f i n d s  th a t  the S t a t e h o o d  Act d i d  not 

t r a n s f e r  a u t h o r i t y  o v e r  m i g r a t o r y  b i r d s  to A l a s k a ,  a n d  t h a t  

t h e r e f o r e  the 1 9 2 5  A c t ' s  p r o v i s i o n s  on m i g r a t o r y  b i r d s  c o n t i n u e  

in e f f e c t .  In t h e  a b s e n c e  o f  r e g u l a t i o n  to t h e  c o n t r a r y ,  

^  s u b s i s t e n c e  h u n t i n g  o f  m i g r a t o r y  b i r d s  for n u t r i t i o n a l  ( a s  

o p p o s e d  to c u l t u’ral or o t h e r )  n e e d s  r e m a i n s  l e g al.

I I I .  P l a i n t i f f . s '  C l a i m s

A . The h'oooer B a v  A g r e e m e n t  

P l a i n t i f f s  a l l e g e  t h a t  t h e  H o o p e r  B a y  A g r e e m e n t  was

a d o p t e d  in v i o l a t i o n  o f  a n u m b e r  o f  s t a t u t e s  a n d  t h a t  i t s  

a d o p t i o n  w a s  a r b i t r a r y  a n d  c a p r i c i o u s .  B e c a u s e  the H o o p e r  B a y  

A g r e e m e n t  h a s  b e e n  s u p e r s e d e d  by the 1 9 8 5  Y u k o n - K u s k o k w i m  D e l t a  

G o o s e  M a n a g e m e n t  Pla n ,  t h e s e  c l a i m s  m u s t  be d i s m i s s e d  as m o o t .

B . The W a t s o n  N o n - E n f o r e e m e n t  P o l i c y

T h e  W a t s o n  p o l i c y  o f  D e c e m b e r  5, 1975, p u r p o r t e d  to d e f i n e  

c i r c u m s t a n c e s  in w h i c h  the U.S. F i s h  a n d  W i l d l i f e  S e r v i c e  w o u l d  

f o r e b e a r  to e n f o r c e  t h e  M B T A  a g a i n s t  s u b s i s t e n c e  u s e r s .  P l a i n ­

t i f f s  c h a l l e n g e  t h i s  d e c l a r a t i o n  o f  p o l i c y  on a v a r i e t y  o f  

p r o c e d u r a l  a n d  s u b s t a n t i v e  g r o u n d s .  B e c a u s e  t h i s  c o u r t  h o l d s

- 2 2 -


