
ALASKA LEGISLATURE COMMITTEE FILES 1 9 8 5  -  1 9 8 6  
4 2 2 2 .2 2  SRES SUBSISTENCE LEGAL QUESTIONS ( f i l e



w i l l  b e  i d e n t i f i e d  u n d e r  t h e  d e f i n i t i o n  i n  t h e  b i l l  w h o  h a v e  a  
s o m e w h a t  s i m i l a r  r e l a t i o n s h i p  c o  t h e  r e s o u r c e  a s  i n d i v i d u a l s  
l i v i n g  i r .  c h o s e  a r e a s  a n d  c o m m u n i t i e s .  Z v c n  i r  c h a r  i s  t h e  c a s e ,  
s p e c i f i c  a s s e r t i o n s  a b o u t  p a r t i c u l a r  i n d i v i d u a l s  a r e  n e t  c e t e r -  
m i n a t i v e  i n  a n  e q u a l  p r o t e c t i o n  a n a l y s i s .  A s  r c t e d  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  i n  R o s e  C o m m e r c i a l  F i s h e r i e s  Z n c r v  C o m n i s s i o n , 
6 4 7  ? . 2 d  1 5 4 ,  1 0 0  T T T I a s x a  T F T T i T )  ' ' t o  r e c u i r a  a  r s a s o r a o i e  n a n u s  
b e t w e e n  l e g i s l a t i v e  m e a n s  a n d  e n d s  i s  n o t  t o  d e m a n d  p e r f e c t i o n  m  
c l a s s i f i c a t i o n . "  S i m i l a r l y ,  C o m m e r c i a l  F i s h e r i e s  d n c r y  C o m m i s ­
s i o n  v . A p o h e d a k , 6 0 6  ? . 2 d  1 2 5 5 ,  1 2 6 7  ( A l a s k a  I S b U )  , n o t e s  c r . a t  
e c u & i  p r o t e c t i o n  d o e s  n o c  d e m a n d  a b s o l u t e  r a r . f e c r  . o n  i n  a  c l a s s ­
i f i c a t i o n  s y s t e m .  T h u s ,  i t  w o u l d  b e  r e a s o n a b l e  f o r  p a r t i c i p a n t s  
i n  r u r a l  a r e a s  a s  d e f i n e d  i n  t h e  b i l l  t o  b e  e l i g i b l e  t o  p a r t i c i ­
p a t e  i n  s u b s i s t e n c e  u s e s ,  r . o  m a t t e r  w h a t  a  p a r t i c u l a r  p e r s o n ' s  
p e r s o n a l  s t a t i s t i c s  r . a v  b e ,  f o r  i t  w o u l d  b e  t h e  r e l i a n c e  o f  t h e  
e c o n o m i c  s y s t e m  o f  t h e  a r e a  o r  c o m m u n i t y  u p o n  t h e  p e r s o n a l  a n d  
f a m i l y  c o n s u m p t i o n  o f  f i s h  a n d  g a m e  r e s o u r c e s  t h a t  w o u l d  b e  
r e l e v a n t .

I t  h a s  a l s o  b e e n  s u g g e s t e d  t h a t  t h e  l e g i s l a t u r e  c o u l d  
d e v e l o p  a  l i s t  o f  c o m m u n i t i e s  a n c  a r e a s  e i t h e r  i n c l u d e d  o r
e x c l u d e d  f r o m  e l i g i b i l i t y  f o r  s u b s i s t e n c e  u s e s .  T h e  a d v a n t a g e  
o f  d e l e g a t i n g  t o  t h e  b o a r d s  t h e  a u t h o r i t y  t o  i d e n t i f y  r u r a l  a r e a s  
a n d  r u r a l  c o m m u n i t i e s  a n d  t o  a u t h o r i z e  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  o f  f i s h  a n d  g a m e  f o r  t h e  r e s i d e n t s  f o r  t h o s e  c o m m u n i t i e s  a n d  
a r e a s  i s  t h a t  m o d i f i c a t i o n s  c a n  b e  m a d e  r e l a t i v e l y  s o o n  a f t e r  
a v a i l a b l e  d a t a  s h o w s  t h e  n e c e s s i t y .  F o r  e x a m p l e ,  i f  a  c o m m u n i t y  
i n i t i a l l y  i d e n t i f i e d  a s  a  r u r a l  c o m m u n i t y  g r e w  s u b s t a n t i a l l y ,  
h u n t i n g  a n d  f i s h i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  m a y  n o
l o n g e r  b e  a  s i g n i f i c a n t  c o m p o n e n t  o f  t h e  e c o n o m y  o f  t h e  c o m m u n ­
i t y .  T h e  b o a r d  c o u l d  r e s p o n d  t o  t h a t  n e w  i n f o r m a t i o n  b y  m o d i f y ­
i n g  t h e  a p p r o p r i a t e  r e g u l a t i o n s .  O n  t h e  o t h e r  h a n d ,  i f  t h a t
c o m m u n i t y  w e r e  c o n t a i n e d  o n  a  l i s t  i n  t h e  s t a t u t e ,  s u b s i s t e n c e  
u s e s  w o u l d  h a v e  t o  b e  c o n t i n u e d  t o  b e  a u t h o r i z e d .  F u r t h e r ,  
a l l o w i n g  t h e  b o a r d s  t o  a p p l y  t h e  l a w  o n  a n  a r e a  b y  a r e a  a n d
c o m m u n i t y  b y  c o m m u n i t y  b a s i s  w i l l  i n s u r e  c h a t  t h e  e v a l u a t i o n s  
w i l l  b e  b a s e d  o n  i n f o r m a t i o n  a s  i t  i s  a v a i l a b l e .  I n f o r m a t i o n  m a y  
n o t  p r e s e n t l y  b e  a v a i l a b l e  f o r  s o m e  c o m m u n i t i e s ,  a n d  i t  w o u l d  b e  
d i f f i c u l t  a t  t h i s  p o i n t  a n d  t i m e  f o r  t h e  l e g i s l a t u r e  t o  d e v e l o p  a  
c o m p r e h e n s i v e  l i s t  w h i c h  w o u l d  c - e a t  s i m i l a r l y  s i t u a t e d  i n d i ­
v i d u a l s  t h e  s a m e .

S i m i l a r l y ,  t h e r e  c o u l d  b e  e c u a l  p r o t e c t i o n  p r o b l e m s  i n  
a n o t h e r  s u g g e s t e d  a p p r o a c h ,  d e f i n i n g  " r u r a l "  b y  t h e  u s e  o f  a n  
a r b i t r a r i l y  s e l e c t e d  p o p u l a t i o n  l e v e l ,  u n l e s s  t h a t  l e v e l  w e r e  
s h o w n  t o  c o r r e l a t e  t o  d i f f e r e n c e s  i n  c h e  u s e  o f  f i s h  a n d  g a m e  f o r  
p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .  T h o s e  p r o b l e m s  a r c  a l s o  a v o i d e d  
b y  t h e  d e l e g a t i o n  i n  t h e  b i l l  t o  t h e  b o a r d s  c o  i d e n t i f y  r u r a l
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■reas on an area c*T area arc c o r r r n i f  com munity oasis.

or rural 
wildlife

Under “he bill, Alaskans "ho do not live in rural areas 
communities in the state "in w hic h the taking of rich or 
for -personal or family consumetion is a significant 

characteristic of the econ omy of the community or area" are not 
precluded from h a r v e s t i n g  rich ..no game. For example, the 
personal use fishing c a t eg ory w h i c h  CSHB 2”C (judiciary) wou ld 
establish in statute w o u l d  provide an opportunit y for Alaskans to

efficient methods such as gill or dip net, seine.harvest fish b
rich wheel, 
evaluetec ch

o : l o n g line. (Jher.ever the board Fichcries
ie tr.e uses or an area or community, nr it determines 

that the uses are not customa ry and traditional uses by residents 
"domiciled in a rural area of the state," the b oard could a u t h o r­
ize personal use fishing instead of subsistence fishing.

In conclusion, the definitions s u D S i s t e n c e  u s e s
and "rural area" c o n t a i n e d  in CSHB 213 (juciciarv) establi sh a 
classification of A l a skans  eligible for subsistence hunting and 
fishing w h i c h  is s u p p o r t e d  by available data, and w h i c h  w o u l d  be 
defensible against an ecual urctec t i c n  challenge. The i n f o r m s -

demonstracing  that the
in the situations of Alaskans living in
and communities

distinction is
related to differences 
those different areas 
attached April 23, 1
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Departi.enc of Fish and Game.
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Don '
Ccmmis s ioner

C c i i i n s v o r t h  ^

'eoartm.ent cr "isn anc. eame

Fish and 
W i l dlife Use 
and the 
Definiti on of 
"Pural A r e a s”

You have asked the d e p a r t m e n t  to examine the defin ition c_ 
"rural area" c o n t a i n e d  in C3 H3 ISP (judiciary) in relation 
to subsistence uses. The bill defines "subsistence uses" as 
"the cusfcm arv and tradit ional no ncommercial  uses of wild, 
renewable resources by a resident domiciled in a rural area 
of the state" for c e rtain  soscific v a m o s e s .

defines "rural area" as

A c o m m u n i t y  or area of the state in which the 
taking of fish or wildlife  for personal or family 
consum p t i o n  is a significant characteristic of the 
economy of the c o m m u n i t y  or area.

You have asked for an assess m e n t  of whether the data 
available to the d e p a r t m e n t  indicate that fish and game nave 
a diffe rent role in peopl e's lives in rural areas, under the 
bill's definition, as o p p osed to other areas of the state. 
The Division of S u b s i s t e n c e  has gathered information on use 
of fish and game in ove r 150 com munities in A laska  and has 
c o m piled data from a v a r i e t y  of other sources. We have 
summarized here the m a j o r  conclusions from that research in 
order to answer your question;

A laska has a wide d i v e r s i t y  in ways of life and types of 
communities. Most people in the state (about 62 percent) 
live in the three major population concentrations: 
Anchorage, Fairbanks, and Juneau. Most of the rest reside 
in approx i m a t e l y  339 smaller communities averaging fewer 
than 500 people each. M a n y  of these places have fewer than 
100. A re lati v e l y  small number of people live dispersed  
outside these communities.

Resear ch bv the D i v isi on of Subsistence and other social 
scientists indicates that an individual's relationship to, 
and uses of, wi ld resources are typically part of a larger 
community oatterr. of wi ld resource use, w hich is determined 
bv the com mun i t y ' s  history, customs, and socioeconomic



In r'.ar.'; areas o; ..la s k a , social and economic .lira cnr.tere 
the use c: ••‘i.lu r e s o u r c e s . This d u c en cen :r* ac m.cst aoparar.t 
ir. the less p e c u l a t e d  areas. In these areas communitie s ere 
economic ally ar.d social 1 ” deper.aent on l.untir.c and fishing 
for local use.

These co mmunities have w h a t  may ha termed "mimed 
cuhsister.ee-oash economies" (Wolfe rnci Tilanr.u, I S S 3 )“. Ir. 
them, harves t i n g  ar.d p r o c e s s i n g  cf •.;ild resources by 
families are an important component of the c o m m u n i t i e s ! 
e c o n o m y , relative to o t h e r  sectors such as wace employment.

,o arees to wr.ich CS ml 2SS refers as rural,

In contrast to these pieces ere larce Alaskan cities which 
have economies and way s of life based or. industry and 
capital rather than the use of fish and w i l d l i f e . These 
places are not e c o n o m i c a l l y  cr socially dependent  on hunting 
ar.d fishing for local uses in the same w a y  as the areas 
described above. In this m e m o r a n d u m  they will he referred 
tc as n o n - r u r a l . for the purposes of contra s t i n g  them with 
rural areas, as d e f i n e d  in the bill..

ices have economies similar to these cf
rest of the U nited Crates. The pattern
i use and its relationship tc the
imv and social structure differ

or n o n  ar.c. wi. 
community's acc 
significa ntly from those in the mined subsistance-caeh 
economy descr ibed above.

The following sections compar e the r d e s  fish and wildlife  
olav in rural and n o n rural areas:

The Social O r g a n i z a t i o n  of the Economy

0 In rural areas, k i n s h i p  groups (family units) are
the m ajor e c o n omic units. These units combi-'e 
production-, exchange, and cons umption functions (a 
"domestic mode of production").

0 In non- r u r a l  areas, corporate and other busin ess
structures are the basic units of the economy. 
Most e c o nomic produ ction occurs outsi de the 
k i n ship unit, a l t h ough families are important 
consu m p t i o n  units.

0 In rural areas, economic activities, including
h u nti ng and fishing, are d i r ect ed p r i m ari ly toward 
family use a n d  toward j u s  t o  ininct family relations 
ard c o m m u n i t y  stability.

3 The economy of ncn-rura i
profit a c c u m u l a t i o n  ar.d 
for goods and services.

areas is o r g a n i z e d  around 
earninn cash to exchange



• o n  1

Tccr.mic Ti f f arer.tis s ion ■>rd Specialisation

' In rural a r e a s , there is a limited v a r i e t v  of 
eccr.cnc opportunities, services, and ccods 
available l o cnil”.

T h e  r.on-rural area's .-concm” is m uch more 
d iffer e n t i a t e d  end specialised. incluc.ir.c 
weil-deveicoeri private and public business 
sectors, and a broader v a r i s t v  of services and 
c c c d s .

’ •7 a r; ro ^  1 Q ' / r a n f *

Generally, wace employm ent o p p o rt unities in rural 
communities wi th a m i x e d  subsis r e n e e - c a s h  economv 
are limited, seasonal, part-time, and in jobs in 
the commer c i a l  fisheries, other primar v resource 
extraction, cr in public sector employment. There 
usually is not a w e 11-developed private wace 
sector,

As a whole, wage e mploy m e n t  opp ortunities are 
numerous in r.on-rural areas, arc. full-time wage 
e mployment is the norm for at least or.e person in 
a household.

Average h o u s ehold and rer caoita cash incomes are 
lower in rural areas of the state than in 
n on-rural areas.

In the rural communities where detai led studies 
have been conducted, no simple relationship exists 
between level of m o n e t a r y  incomes and wild 
resource p r o d u c t i v i t y  and use, however. In fact, 
households w i t h  the highest m o n e t a r y  incomes 
within a rural c o m m u n i t y  typically have been found 
to be the m o s t  productive fishers and hunters, and 
typically provide food for many other families 
through c u s t o m a r y  d i stribut ion and exchange of 
h a r v ested fish and game.

Costs cf Goods and Services

: Purcha s i n g  power is lower in rural areas than in
r.cn-rural areas because the costs of goods, 
including feed and services, are s ignificantly 
greater in rural areas. This is larcrelv due to the 
smaller economies of scale and greater 
transp ortation costs in rural areas.
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s In rur ?. i areas, most  house hole c use a range
-> - -j-n availa ble "* i s h -“no *"' Id' * • ~ 3 — ^

.:on-rurai
nervest

areas, most nouse no Las tvpr.ca.i i'f 
of the a vailable .ipacioa, ar.d

i hichgenerally focus on those ,fhic.n have 
recreational value.

The Seasonal Cvc.le cf Economic '•.cti*ritv

0 In rural areas, the economy £ollcws a regular
"early, c ornmur.i t y - w  i b. e cvcls of activities based 
•or. the seasonal appearance o f  fish ar.d game 
resources. Social grcupir.cs and economic pursuits 
are modified tc accommodate natural cyclic changes 
ir. the bictic resources.

0 Ir. no n-rural areas, the economy is not organi zed
arcurb seasonal appearance of fish and game 
resources f that is, there is no communi ty-wide 
seasonal rcur.d of activi ties synchronized with 
cyclic changes in biotic r e s o u r c e s ) . Hunting and 
fishing are p e r f o r m e d  on periodic breaks from 
reouiar work  routines.

Participation ir. H u ntin g and Fishing or Uainc .vile Resources

0 In rural areas, most households harvest or use
fish and game.

0 In r.on-rural areas, a smaller percen tage of
households h a r v e s t  or use wild resources.

Harvest levels

Harvests of fish and wi ldlife car. be substantial, 
though v a r i a b l e  in rural areas: c o m m u nity averacres 
fall betw een about ICO lbs tc 1,400 lbs per person 
per year.

In non -rural areas, average per capita harvests 
are s i g n i f i c a n t l y  lower; less than. 100 pounds 
anr.UcJ.lv.
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*.=.)s Ac. socletad with ■"r - ^f F s h  nrd C- n e

’ In rural areas, fishing, h u n t e r r , ar.d pvccessirc: 
have central cr-ciai, e c o n o m i c , .v' cultural values 
tc com munity members.

— “.is non•"ITMJT31 s ccpcr'*-r f mi ~ i  p. cr inn c * s*̂  ** *“rr ^ t  
typicallv valued because t r e” a ra a dive rsion from 
central work activities, but also because thev 
have social sign ificance and provide valued food.

T.ere Hunting and Fishine  Occur

In rural areas, fishing' and huntir.c primariiv 
cccur w it hin a r e l a t i v e !” wei i - r e f i n e d  c c r a u n i v  
territory conticucus to the ccrr.ur.it''.

By contrast, rcn-rural residents tvricaliv travel 
Long distances to fishing and hurting areas. The 
"t e r r i t o r y 11 of use cf a r.on-rural ccmmunit'* nav 
include large regions of the state, rather than a 
discrete well-defin ed area.

In rural areas, customary, unwritten communit y 
"rules" control access to traplir.es, fis 
set r.et sites, fishwheels sites, ar.d 
t e r r i t o r i e s .

:ur.tir.c

In r.or.-rural areas formal iecral limitations ar.d 
personal exper ience are more significant than 
community customs in influenc ing where people hunt 
and fish.

SharinG and Exchange of Fish and Gams

0 Sharing is a central feature of the economy of 
rural areas. Fish and game is distribu ted through 
kinship networks. Households with elderly cr 
infirm members or large num.be rs of dependent 
children receive food through these networks. 
(These are called "non-commercial distr ibution ar.d 
exchange networks" in the social science 
l i t e r a t u r e ) .

0 b’hile some sharing and exchange occur? in 
.ncr.-rural areas, this is not a central feature of 
their economy? relative).” few peopie r e g u l a r !” 
distribute fish ana came through social networks, 
althou gh food is used for gifts.



7r. summary, existing for.a shew that peetie .ivircr ir>. rural 
^rsas— communities ". r cl arsas in which the tnr.ir.c cf fish or 
came -or personal and family cctsum cticn rcr.st; tutus ~ 
significant character istic cf tha lacai -ccr.cnv— have in 
genera 1  a "•?•_••• fifferer.t relationship •-.*;■ fish and n - re 
resources than tootle iivir.c in other -arte c f  A l a s k a . "hat 
is net tc ■- = •’ that tectie in other -arts of .Alaska ::o not 
■raiue the harvest of fish and c a m e : h o w e v e r , ;he role those 
resources play in their lives ir. general is cult? different.

■•'o i f . e ,  D r .  D . c c e r t  J .  a n d  I  i n  d a  . 7 .  " l i a r . r . a . ^ c .  . ' - ' a r c h
1 Dm3 . p . e s o ' . i r - e  ' 7 s e  a r.c . S c c i c e c c r . c r m  -  " •■ ' s t em s : . ' r s e  S t u d i e s
~' f  r i s h i n c  e n d  f u n  t  m e  a n  . - . l a s . : s n  T - . T . T u n i t . v o s . T e c r . r . i c a i  
P a p e r  h o .  c l ,  D i v i s i o n  c r  S u o s i s t e r . c n ,  . - l a s r a  d e p a r t m e n t  o f  
F i s h  a n d  G a m e .
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B E P A R T M E X T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A  L

M a r c h  7, 1986

The Honorable Arliss Sturgulewski 
A laska State Legislature 
P.O. Box V  - State Capitol 
Juneau, A l a s k a  99811

7 BILL SHEFFIELD, GOVERNOR

REPLY TO:

□ 1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: (9C7) 276-3550

□ /sr NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: 1907) 452-1568

□ POUCH K ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: 1907) 465-3600

Re: Subsistence: Equal p r o t e c­
tion and the use of "road 
connected" in the definition 
of "rural area" in 
SCS CSHB 288 (res)
AG Files 663850375 and 
773850176

Dear Senator Sturgulewski:

Y o u  have asked for an analysis u nder  equal protec t i o n  
principles of including "road connected" as an exclus ion in the 
definition of "rural area" contained in the p r o p o s e d  SCS CSHB 288 
( r e s ) , an act relating to the taking of fish and game for s u b s i s­
tence and personal use. Experience w i t h  a d efinition of "rural" 
adopted by the joint Boards of Fisheries and Game in 1982 and 
re p ea led in 1983, and later b o a r d  action b a s e d  on information 
provided by the Department of Fish and Game indicates that a 
definiti on of "rural area" w h i c h  incor porated an e x c l us ion of 
road connected areas w o u l d  be v ulnerable to an equal p r o t e c t i o n  
challenge.

The proposed committee substitute defines "subsistence 
uses" as the "noncommercial, customary and traditional uses of 
wild, renewable resources by a resident domiciled in a rural area 
of the state" for certain specified purposes. Further, the bill 
defines "rural area" as:

a community or area of the state in w h i c h  the n o n­
commercial, customary, and traditional uses of 
fish or game for personal or family consumption is 
a significant characteristic of the economy of the 
community or the area....

These definitions est ablish a class of people eligible 
to p articipat e in subsistence h u n ti ng and fishing. The 
definitions are very similar to the definitions i n corporated in 
an earlier v e r s i o n  of the bill considered by the House, CSHB 
288 ( j u d ) . A n  analysis by this office b a s e d  in part upon

03-C5LH
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i nformation p r o v i d e d  by the Depart ment of Fish and Game concluded 
that the definitions in that v e r s i o n  w o u l d  be defensible  against 
an equal p r o t e c t i o n  challenge. Y o u  have  i n q uired w h e t h e r  an
amendment to the definition of "rural area" w h i c h  w o u l d  exclude 
those parts of the state connected b y  road w o u l d  pose equal 
p r o t e c t i o n  problems. 1 /

The state equal protec tion test g e n e r a l l y  has b e e n  d i s­
cussed in connection w i t h  Arti cle I, section 1 of the A l a s k a  C o n­
stitution, w h i c h  provides in part that "all persons are equal and 
are entitled to equal rights." In addition, A r ticle  VIII, s e c­
tion 17, is in essence an equal p r o t e c t i o n  guara ntee w i t h  re gard 
to natural resources:

Laws and regulations gover ning the use or disposal 
of natura l resources shall apply equally to all
persons similarly situated w i t h  ref erence to the 
subject m atter  and purpose to be served by the law 
or regulation.

The equal protec t i o n  guarantee is designed to ensure that those 
people situated similarly w i t h  r egard to the subject m a t t e r  and 
purpose of the law w i l l  be treated equally u n d e r  that law. 
Ke t c hikan Gateway Borough, Alaska, v. B r i e d , 639 P . 2d 995 (Alaska 
1981). A  classification must bear "a fair and substantial r e l a­
tionship to a legitimate gov ernmental objec tive." Commercial 
Fisheries Entry Commission v. A p o k e d a k , 606 P. 2d 1255, 1264
(Alaska 1980). Finally, equal prote c t i o n  does not de mand a b s o­
lute p e r f e c t i o n  in the classification  system. Id. at 1267. As 
the court n o t e d  in Rose v. Commercial Fisheries Entry Commission, 
647 P . 2d 154, 160 (Alaska- I W 2 T *

The focus of our inquiry u n d e r  A l a s k a  equal p r o­
tection analysis is w h e t h e r  the legislative 
classification is a reaso nable means to accomplish 
a legitimate state purpose.

The A laska Supreme Court has d e v e loped a three part 
test in analyzing w h e t h e r  legisla tion offends the equal p r o t e c­
tion clause of the Alaska Constitution. A l a s k a  Pacific Assurance 
Co. v. Brown, 687 P . 2d 264, 269-270 (Alaska 19847^ The first

1/ De pending on h o w  the term  "read" w a s  u s e d  and defined, 
problems of vagueness m i g h t  also be p r e s e n t e d  b y  such an 
a m e n d m e n t .
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inquiry  involves w h a t  w eight should be affor ded the c o n s t i t u­
tional interest i mpaired by the c hallenged enactment. Dependi ng 
on the p r i m a c y  of the interest involved, the state w i l l  have a 
greater or lesser b urden in justif y i n g  its legislation. Next, 
the court looks at the p u rp ose served by the c hallenged statute. 
Again, depending on the level of r e v i e w  determined, legitimate 
objectives m a y  suffice, or comp el l i n g  state interests may n e e d  to 
be demonstrated. Finally, and closely entwined w i t h  the proced- 
ing examination, the court evaluates the p a r t i c u l a r  means e m­
plo y e d  to further the p u r p o r t e d  goals. Depending on the level of 
review, a substantial relati o n s h i p  m a y  be c o n s t i t u tionally a d e­
quate, or closer fit b e t w e e n  means and ends m a y  be required.

Turning  to the first step in the equal p r o t e c t i o n  a n a l­
ysis, the A l a s k a  Supreme Court has n o t e d  that commercial fishing 
does not involve a suspect classif'.cation n o r  a fundamental right 
so as to r e quire a the a pplic a t i o n  of the compelling state i n t e r­
est test. Commercial Fisheries Entry Commissi on v. A p o k e d a k , 606 
P . 2d 1255, 1262 (Alaska 1980). Theref ore it w o u l d  seem that the 
objectives of this bill, also relating to h a r v e s t i n g  of r e­
sources, m u s t  b e  examined to see if they are legitimate, and the 
means e m p l o y e d  to further those objectives must bear a s u b s t a n­
tial r elati o n s h i p  to the ends.

Definin g " s ubs istence uses" and "rural area" bears a 
fair and substantial relat i o n s h i p  to a legitimate g o v ernmenta l 
objective, as r e q uired b y  the equal p r o t e c t i o n  test. _Id. at 
1264. State v. T anana V a l l e y  Sportsmen's Association, I n c . , 583 
P. 2d 857i~i 859-860 n.18 (Alaska 1978), a c knowledge d the critical 
i mportance in A l a s k a  of p r e s e r v i n g  and pr otec t i n g  subsi stence 
u s e s , and in Kenai P e n i nsula F i s h e r m a n 1s Cooperative  A s s o c i a t i o n  
v. S t a t e , 628 P . 2d 897, 903 (Alaska 1981), the court n o t e d  that 
the state subsistence statutes addressed that important issue on 
a statewide basis.

Your request r e g a rding the equal p r o t e c t i o n  r a m i f i c a­
tions of the addition of "road connected" as an e x c lusiona ry c o m­
ponent of the def ini t i o n  of "rural area" in the p r o p o s e d  c o m m i t­
tee substitute in par t relates to the definition of "rural" 
a d opt ed b y  the joint Boards of Fisheries and Game in 1982 as 5 
A A C  99.020. The boards  defined "rural" to mean:

outside the road connec ted area of a borough, m u­
nicipality, or other co mmunity w i t h  a p o p u l a t i o n  
of 7000 or more, as determin ed b y  the A l a s k a  D e­
partment of Community and Regional Affairs.

This definition  was n e v e r  implemented, and a year after it was
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adopted, the boards r e p ealed it, b a s e d  on the advice of the D e­
partmen t of L a w  that it appeared to v i o l a t e  equal protection. 
I nformation p r o v i d e d  b y  the Department  of Fish and Game had 
indicated that the factors employed in the d e finition did not 
correlate throughout the state to differences in use patterns of 
and reliance on fish and game resources by vari ous c ommunities 
and a r e a s . 2 /

A f t e r  recei ving your request for an analysis of 
possi b l e  consequences associate d w i t h  the use of " road c o n­
nected," I discussed w i t h  the Departme nt of Fish and Game 
available information on the correlation of road connected ness to 
the use of fish and game. If a correlatio n could be shown, then 
p r e s u m a b l y  in general the use of the term in the defini t i o n  w o u l d  
result in similar treatment for individuals situated similarly 
w i t h  r egard  to the use of fish and game. On the other hand, 
failing a correlation, equal p rotection problems are v e r y  likely.

The department data illustrate that some co mmunities 
c onnected by ro ad to m a j o r  A l a s k a n  cities have h u n t i n g  and f i s h­
ing patterns and reliance upon fish and game w h i c h  are similar to 
those in small, remote communities off the ro ad system. For 
example, the B oard of Fisheries applied the eight c r i teria  c o n­
tained in 5 AAC 99.010 and determined that the Copper R i v e r  b a s i n  
area and certain upper Tanana communities qualif ied as b e i n g  
eligible for subsistence uses of Copper River salmon. (The 
D epartment of the Interior h a d  certified that the m e t h o d  for 
i dentifying  eligible rural communities and areas containe d in 5 
AAC 99.010 complied w i t h  the requirements of the A laska National 
Interest Lands Conservation Act, Title 8 .) The D e p a r t m e n t  of 
Fish and Game h a d  p r o v i d e d  information to the b o a r d  on the uses 
of fish and game in those areas. The b o a r d  determined, b a s e d  in 
part on that data, that the Copper River b a s i n  qualified, w h i c h  
e ncomp a s s e d  road connected areas, 3/ and that some road 
connected u p p e r  Tanana communities qualified, including Tetlin,

2/ Wolfe, Dr. Robert J. and Linda J. Ellanna, et al., Mar. 1983, 
R e s o u r c e  Use and Socioeconomic Systems: Case Studies of Fishi ng
and H u nting in A l a s k a n  Communities, Tec hnical Paper no. 61, 
D i v ision of Subsistence, A l a s k a  Department of Fish and Game.

3/ Information on this area was p r o v i d e d  to the b oards in
Technical Paper 107, D i v ision  of Subsistence, Departmen t of Fish  
and Game.
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Northway, Tanacross, Tok, 4/ and Dot Lake„ 5 ' .ill these
c ommunities are ''road connected," and the b o a r d r^ - c e s s m e n t  of 
the uses of fish and game in those communities under standards 
w h i c h  w e r e  consistent w i t h  A N I L C A  concl uded that they were 
eligibl e for subsistence uses.

There are other communities in the state w h i c h  are c o n­
ne c t e d  b y  the state's road system, about w h i c h  research  conducte d 
b y  the Departmen t of Fish and Game indicates that they are 
similarly situated to other communities not on the road system 
w i t h  r e g a r d  to use patterns of and reliance upon fish and game 
resources. For example, the community of Klukwan is d i s c usse d in 
Te c h nical Papers 69 and 95, Divis ion of Subsistence, Department 
of Fish and Game, and the community of Minto, ro ad connected and 
r e l a t i v e l y  close to Fairbanks, is covered by Technical Paper 122, 
D i v i s i o n  of Subsistence, Departme nt of Fish and Game.

It appears from these examples that road connectedness 
in itself does not mean that residents of certain communities r  :  

areas are differently situated w i t h  respect to the use of fish 
and game. Therefore, to insert "road connected" as an e x c l u­
sionary factor in the d efinition of a "rural area" in w h i c h  
residents w o u l d  be eligible to p a rtici pate in subsistence uses 
could b e  vulner a b l e  to an equal pro tection challenge. Of course, 
in a p a r t i c u l a r  fact situation, the boards m i g h t  conclude that 
roads w e r e  one factor w h i c h  c ontributed to different patterns of 
use of fish and game resources, but as the examples above i l l u s­
trate, such a factually specific determination could not be 
g e n e r a l i z e d  to the entire state.

It appears, therefore, in answer to your question, that 
inserting "road connected" as an exclu sionary component in the

4/ I nforma tion on Tetlin, Northway, Tanacross, and Tok was 
p r o v i d e d  to the b o a r d  in Technical Paper 115, D i v isi on of 
Subsistence, Department of Fish and Game.

5/ Information  on Dot Lake was p r o vided to the b o a r d  in 
T e c h n i c a l  Paper 19, D i v i s i o n  of Subsistence, Departmen t of Fish 
and Game, and in Technical Paper 61, D i v i s i o n  of Subsistence, 
De p a r t m e n t  of Fish and Game, w h i c h  compared case studies of a 
nu m b e r  of c o m m u n i t i e s , and found that the h u nting and fishing 
p a t terns of residents of Dot Lake were sirailiar to the hunt ing 
and fishing patterns found in small communities off of the road 
system.
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definitio n of "rural area" in the p r o p o s e d  SCS CSHB 288 (res) 
w o u l d  pose significant equal p r o t e c t i o n  problems.

Sincerely,

H AROL D M. BR OWN 
A T T O R N E Y  GENERAL

B y :

Larri Irene Spengler 
A s s i s t a n t  A t t o r n e y  General

LIS:rn

cc: Do n Collinsworth
J i m  Ayers 
Art Peterson
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tion and the use of "road 
connected" in the definition 
of "rural area" in 
SCS CSHB 288 (res)
AG Files 663850375 and 
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Dear Senator Sturgulewski:

You have asked for an analysis under  equal protec t i o n  
principles of including "road connected" as an exclusion in the 
definition of "rural area" co ntained in the p r o p o s e d  SCS CSHB 288 
(res), an act relating to the taking o'f fish and game for s u b s i s­
tence and personal use. Experience w i t h  a definition of "rural" 
adopted  by the joint Boards of Fisheries and Game in 1982 and 
r e p ealed in 1983, and later b o a r d  action b a s e d  on in formation 
p r o vided b y  the Department of Fish and Game indicates that a 
d efinition of "rural area" w h i c h  i n corpora ted an ex clusion of 
road connected areas w o u l d  be vulnerab le to an equal protec t i o n  
challenge.

The proposed  committee substitute defines "subsistence 
uses" as the "noncommercial, customary and traditional uses of 
wild, renewable resources by a resident domiciled in a rural area 
of the state" for certain specified purposes. Further, the bill 
defines "rural area" as:

a community or area of the state in w h i c h  the n o n­
commercial, customary, and traditional uses of 
fish or game for personal or family consumption is 
a significant characteristic of the economy of the 
community or the a r e a ....

These definitions e s t a b lish a class of people eligible 
to participate in subsistence h u nt ing and fishing. The 
definitions are very similar to the definitions incorporated in 
an earlier v e r s i o n  of the b i l l  consid e r e d  b y  the House, CSHB 
288 (jud). A n  analysis by this office b a s e d  in part upon

D E P A R T M E N T  O F  L A W

REPLY TO:
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information p r o v i d e d  by the Department  of Fish and Game concluded 
that the definitions in that v e r s i o n  w o u l d  be def ensible against 
an equal prot ection challenge. Y o u  ha ve i n q uired w h e t h e r  an
amendment to the defin ition of "rural area" w h i c h  w o u l d  exclude 
those parts of the state conne cted by road w o u l d  pose equal 
protec t i o n  problems. 1 /

The state equal p r o t e c t i o n  test g enerally has b e e n  d i s­
cussed in connection w i t h  A r tic le I, section 1 of the A l a s k a  C o n­
stitution, w h i c h  provides in part that "all persons are equal and 
are enti tled to equal rights." In addition, A r t i c l e  VIII, s e c­
tion 17, is in essence an equal p r o t e c t i o n  guarantee  w i t h  regard 
to natural resources:

Laws and regulations g o v e rni ng the use or disposal 
of n a t ural  resources shall apply e q uall y to all
persons similarly situated  w i t h  re ference to the 
subject m a t t e r  and purpose to be served b y  the law 
or regulation.

The equal p r o t e c t i o n  gu arantee is d e s igned to ensure that those 
people situated similarly w i t h  r e g a r d  to the subject m a t t e r  and 
purpose  of the law w i l l  be treated equall y u n d e r  that law. 
K e tchikan Gatewa y Borough, Alaska, v. B r i e d , 639 P . 2d 995 (Alaska 
1981). A  classification must bear "a fair and substantial r e l a­
tionship to a legitimate govern m e n t a l  objective."  Commercial 
Fisheries Entry Commis sion v. A p o k e d a k , 606 P. 2d 1255, 1264
(Alaska 198^). Finally, equal p r o t e c t i o n  does not d emand a b s o­
lute p e r f e c t i o n  in the classif ication system. Id. at 1267. As 
the court n o t e d  in Rose v. Commercial Fisheries Entry Commission, 
647 P . 2d 154, 160 (Alaska 1982):

The focus of our inquiry u nder A l a s k a  equal p r o­
tection analysis is w h e t h e r  the legislative 
class: fication is a reascnaDle means to accomplish  
a legitimate state purpose.

The A l a s k a  Supreme Court has d e v e lope d a three part 
test in an alyzing w h e t h e r  legislation offends the equal p r o t e c­
tion clause of the A l aska Constitution. A l a s k a  Pacifi c Assurance 
C o . v . B r o w n , 687 P. 2d 264, 269-270 (Alaska 1984). The first

1V  Depending on h o w  the term "road" was use d and defined, 
problems of va gueness mig ht also be p r e s e n t e d  b y  such an 
a m e n d m e n t .
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inquiry involves w h a t  w e i g h t  should be affo rded the c o n s t i t u­
tional interest impaired by the challe n g e d  enactment. Depending 
on the p r i m a c y  of the interest involved, the state w i l l  have a 
greater or lesser b u r d e n  in justif y i n g  its legislation. Next, 
the court looks at the p u r p o s e  served by the chall enged statute. 
Again, depending on the level of r e v i e w  determined, legitimate 
objectives m a y  suffice, or compelling state interests m a y  n e e d  to 
be demonstrated. Finally, and closely e n t wined w i t h  the proced- 
ing examination, the court evaluates the p a r t i c u l a r  means e m­
plo y e d  to further the p u r p o r t e d  goals. Depending on the level of 
review, a substantial r e l a t i o n s h i p  m a y  be consti t u t i o n a l l y  a d e­
quate, or closer fit b e t w e e n  means and ends m a y  be required.

Turning  to the first step in the equal p r o t e c t i o n  a n a l­
ysis, the A lask a Supreme Court has n o t e d  that commerci al fishing 
does not involve a suspect cla ss i f i c a t i o n  n o r  a fundamental right 
so as to require  a the a p p l i c a t i o n  of the compelling state i n t e r­
est test. Commercial Fisherie s Entry Commi s s i o n  v. A p o k e d a k , 606 
P . 2d 1255, 1262 (Alaska 1980). Therefo re it w o u l d  seem that the 
objectives of this bill, also r e l ating  to h arves t i n g  of r e­
sources, m u s t  be e x a m i n e d  to see if they are legitimate, and the 
means em ployed to further those objec tives must b e a r  a s u b s t a n­
tial r e lationsh ip to the ends.

Defining " subsi s t e n c e  uses" and "rural area" bears a 
fair and substantial rel at i o n s h i p  to a legitimate governmental 
objective, as r e q u i r e d  b y  the equal p r o t e c t i o n  test. Ici. at 
1264. State v. T anana V a l l e y  S p o r t s m e n’s Association, I n c . , 583 
P . 2d 85"4, 859-860 n.18 (Alaska 1978), ackno w l e d g e d  the critical 
importance in A laska of p r e s e r v i n g  and pr otec t i n g  subsistence 
u s e s , and in Kenai P e n i n s u l a  F i s h e r m a n  's Cooperative Association 
v. S t a t e , 628 P . 2 d 897, 97T3 (Alaska 1981), the court n o t e d  that 
the state subsistence statutes a d d r esse d that important issue on 
a statewide basis.

Your request r e g a rding the equal p r o t e c t i o n  r a m i f i c a­
tions of the a ddition of "road connected" as an e x c lusiona ry c o m­
ponent of the defini t i o n  of "rural area" in the p r o p o s e d  c ommit­
tee substitute in part relates to the d efinitio n of "rural" 
adopted b y  the joint Boards of Fisheries and Game in 1982 as 5 
AAC 99.020. The boards d e f ined "rural" to mean:

outside the r o a d  con nected area of a borough, m u ­
nicipality, or o ther community w i t h  a pop ula t i o n  
of 7000 or more, as determined by the A l a s k a  D e­
partmen t of C ommu n i t y  and Regional Affairs.

This definition was n e v e r  implemented, and a year after it was

March 7, 1986 
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adopted, the boards r e p e a l e d  it, b a s e d  on the advice of the D e­
partmen t of Law that it a p p eared  to v i o l a t e  equal protection. 
Information p r o v i d e d  b y  the Department o f  Fish and Game had 
i ndicated that the factors employed in the definit ion did not 
correlate throughout the state to diff erences in use patterns of 
and r e l i a n c e  on" fish and game resources b y  v a rious communities 
and a r e a s . 2/

A f t e r  r e c e iv ing your request for an analysis of 
p o s sible consequences a s s o c i a t e d  w i t h  the use of "road c o n­
nected," I d i s c u ssed w i t h  the D e p a r t m e n t  of Fish and Game 
available i nform a t i o n  on the correl a t i o n  of road connectedness to 
the use of fish and game. If a c orrela tion could be shown, then 
pr e s u m a b l y  in general the use of the t e r m  in the d efinition w o u l d  
result in similar treatment for individuals situated similarly 
w i t h  r e g a r d  to the us of fish and game. On the other hand, 
failing a correlation, equal p r o t e c t i o n  problems are v e r y  likely.

The d epart ment data illustrate that some communities 
c o n n ected by road to m a j o r  A l a s k a n  cities h a v e  h u n t i n g  and f i s h­
ing patterns  and r e l ianc e u p o n  fish and game w h i c h  are similar to 
those in small, remote communities o f f  the r o a d  system. For 
example, the B o a r d  of Fisheri es a p p l i e d  the eight criteri a c o n­
tained in 5 AAC 99.010 and determined that the Copper River basin 
area a n d  c e rtai n u p p e r  T anan a communities qualified as being 
eligible for s ub sistence uses of C op per R i ver salmon. (The 
Departme nt of the Interior h a d  c e r t ified  that the m e t h o d  for 
identifying el igible ru ral communities and areas cont ained in 5 
AAC 99.010 complied w i t h  the requirements of the A laska National 
Interest Lands C o n s e r v a t i o n  Act, T it le 8 .) The Depart m e n t  of 
Fish a n d  Game h a d  p r o v i d e d  inform ation to the b o a r d  on the uses 
of fish and game in those areas. The b o a r d  determined, b a s e d  in 
part on that data, that the Copper R i v e r  b a s i n  qualified, w h i c h  
e n c o m p a s s e d  r o a d  c o n n e c t e d  a r e a a , 3/ and that some road
conne c t e d  u p p e r  Tanans. communities qualified, including Tetlin,

2/ Wolfe, Dr. Robert J. and Lin da J. Ellanna, et a l . , Mar. 1983, 
R e s o u r c e  Use and S o c ioeco nomic Systems: Case Studies of Fishing
and H u n t i n g  in A l a s k a n  Communities, T e c h n ical Paper no. 61, 
D i v i s i o n  of Subsistence, A l a s k a  Departm ent of Fish and Game.

3/ Inform a t i o n  on this area was p r o v i d e d  to the boards in
T e c h n i c a l  Paper 107, D i v i s i o n  of Subsistence, D epartment  of Fish 
and Game.
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Northway, Tanacross, Tok, 4/ and Dot Lake. 5/ All these
communities are "road connected," and the b o ard^ s assessment of 
the uses of fish and game in those commun i t i e s  under standards 
which w e r e  consistent w i t h  A N I L C A  c o n c l u d e d  that they were 
eligible for subsistence uses.

T here are other communities in the state w h i c h  are c o n­
nected b y  the state's r o a d  system, about w h i c h  r e s e a r c h  conducted 
by the D e p a r t m e n t  of F i s h  and Game i ndicates that they are 
similarly situated to other communities not on the road system 
with r e g a r d  to use patter ns of and r e l i a n c e  u p o n  fish  and game 
resources. For example, the community o f  K l u k w a n  is d i s c ussed in 
Technical Papers 69 and 95, Division of Subsistence, Department 
of Fish a n d  Game, and the community of Minto, r o a d  c o n n e c t e d  and 
relatively close to Fairbanks, is c o v e r e d  by T e c h nical Paper 122, 
Division of Subsistence, D e partment of F i s h  a nd Game.

It appears f r o m  these examples that r o a d  connectedness 
in itself does n ot m e a n  that residents o f  certain  communities or 
areas are differently  s i t u a t e d  w i t h  r e s p e c t  to the u s e  of fish 
and game. Therefore, to insert "road connecte d" as an e x c l u­
sionary factor in the defini tion of a "rural area" in w h i c h  
residents w o u l d  be elig.?.b1e to p a r t i c i p a t e  in subsis t e n c e  uses 
could be vulner a b l e  to an equal p r o t e c t i o n  challenge. Of course, 
in a p a r t i c u l a r  fact situation, the b o a r d s  m i g h t  conclude that 
roads w e r e  one factor w h i c h  contributed to dif ferent patterns of 
use of f i s h  and game resources, but as the examples above i l l u s­
trate, such a factua lly specific d e t e r m i n a t i o n  could not be 
generalized to the entire state.

It appears, therefore, in a n s w e r  to your question, that 
inserting "road connected" as an e x c l u s i o n a r y  component in the

4J  Inform a t i o n  on Tetlin, Northway, Tanacross, and T o k  was 
provide d to the b o a r d  in Technical P a p e r  115, D i v i s i o n  of 
Subsistence, Department  of F i s h  and Game.

5/ I nform ation on Dot L a k e  was p r o v i d e d  to the b o a r d  in
Technical P a p e r  19, D i v i s i o n  of Subsistence, D epart m e n t  of Fish 
and Game, and in Techn i c a l  Paper 61, D i v i s i o n  of Subsistence, 
Department of Fish and Game, w h i c h  c o m p a r e d  case studies of a 
number o f  communities, and f ound that the h u n t i n g  and fishing 
patterns of residents of D ot Lake w e r e  similiar to the h u nting  
and fis hing patterns found in small commu n i t i e s  off of the road 
system.
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d efin ition of "rural area" in the p r o p o s e d  SCS CSHB 288 (res) 
w o u l d  pose significant equal protect ion problems.

Sincerely,

HAF.OLD M. BROWN 
A T T O R N E Y  G E N ERAL

B y :
L a r r i  Irene Spengler 

Assist ant A t t o r n e y  General

LIS:rn

cc: Don C o l l insworth
Jim Ayers 
Art Peterso n



NOTICE: This opinion is subject to formal correction
before publication in the Pacific Reporter. Readers 
are requested to bring typographical or other formal 
errors to the attention of the Clerk of the Appellate 
Courts, 303 K Street, Anchorage, Alaska 99501, in 
order that corrections m ay be made prior to permanent 
publication.
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D A V I D  ELUSKA,
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File No. A-210 

O P I N I O N

[No. 456 - A p r i l  12, 1985]

Appeal from the District Court of the State of Alaska, 
Third Judicial District, Kodiak, Roy H. Madsen, 
Judge.

Appearances: Sarah Elizabeth McCracken, Assistant
Attorney General, Anchorage, and Norman C. Gorsuch, 
Attorney General, Juneau, for Appellant. Michael J. 
Wall, Assistant Public Defender, Kodiak, and Dana 
Fabe, Public Defender, Anchorage, for Appellee.

Before: Bryner, Chief Judge, Coats and Singleton,
Judges.

S I N G L E T O N ,  Judge.

T h e  state appeals the district court's dismissal ' of misdemeanor 

charges against David Eluska. Eluska was charged with possessing illegal­

ly taken game in violation of 5 A A C  81.320(6) 1 and 5 A A C  81.140(a).2

1. For the 1982-83 season, 5 A A C  81.320(6) limited the deer
season in Ga me Unit 8 to the period between August 1 and January 31 and 
imposed the following bag limits:

( F o o t n o t e  C o n t i n u e d )



_________

Eluska sought dismissal of the charges on the ground that 5 A A C  31.320(6) 

was unenforceable against him because he was a subsistence hunter and 

the regulation failed to adequately provide for subsistence hunting. See 

A S  16.05.255(b); AS 11.81.220; AS 44.62.030. 3 Acting District Court 

Judge Roy H. fv.adsen found that the deer was taken to satisfy the subsis­

tence needs of Eluska and his family and that the regulations which

(Footnote 1 Continued)

2. 5 A A C  81.140(a) provides:

Possession and Transportation. (a) No person may
possess, transport, or place into the possession of 
another, any game or parts of game that the person 
has taken in violation of AS 16 or a regulation 
promulgated thereunder.

3. Alaska Statute 44.62.030 provides:

Consistency between regulation and statute. If, by 
express or implied terms of a statute, a state agency 
has authority to adopt regulations to implement, inter­
pret, make specific or otherwise carry out the provi­
sions of the statute, no regulation adopted is valid or 
effective unless consistent with the statute and reason­
ably necessary to carry out the purpose -of the 
statute.

All offenses defined by statute No conduct constitutes 
an offense unless it is made an offense

(1) by this title;
(2) by a statute outside this title; or
(3) by a regulation authorized by and lawfully 

adopted under a statute.

Aug. 1 - Jan. 31 Seven deer; however, antlerlsss 
.deer may be taken only from 
September 15 - January 31

Alaska Statute 11.81.220 provides:

it
Offense" is defined in AS 11.81 .900(b) (33) as:

conduct for which a sentence of imprisonment or fine 
is authorized; an offense is either a crime or a 
violation.

-”5 -



prohibited him from taking the deer failed to provide adequately for sub­

sistence uses as required by the enabling statute. A S  16.05.255(b). 

Consequently he concluded that the regulation was invalid as applied to

Eluska and dismissed the case. The state appeals, contending that (1) 

adequate regulations had been promulgated providing for subsistence use 

of game; (2) Eluska lacked standing to challenge state game regulations

because his possession of game was unlawful even if taken for subsistence 

uses; and (3) Eluska lacked standing to challenge the state game laws 

because he had not exhausted his administrative remedies. (This last

argument was first made during oral argument.) W e  agree with Judge

Madsen's conclusion that the state regulations applicable to Game Unit 8 do 

not on their face make adequate provision for subsistence hunting. W e  

therefore recognize "subsistence use" as a defense to the charges brought 

against Eluska. In light of the substantial uncertainty regarding the

proper resolution of the issues presented in this case at the time it was 

argued to the trial court, we have decided to remand the case to the trial 

court to give the parties an opportunity to litigate Eluska's subsistence

defense as we define it in this opinion.

D I S C U S S I O N

In 1978 the legislature substantially amended, several fish and

game statutes to reflect a policy favorable to subsistence hunting. The

substantive changes were prefaced by the following statement of intent:

T he legislature finds that there is a need to 
develop a statewide policy on the utilization, develop­
ment and conservation of fish and game resources, and 
to recognize that those resources are not inexhaustible 
and that preferences must be established among benefi­
cial users of the resources. The legislature further 
determines that it is in the public interest to clearly 
establish subsistence use as a priority use of Alaska's

-3-
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fish and game resources and to recognize the needs, 
customs and traditions of Alaskan residents. The 
legislature further finds that beneficial use of those 
resources by all state residents should be carefully 
monitored and regulated, with as much input as possi­
ble from the affected users, so that the viability of 
fish and game resources is not threatened and so that 
resources are conserved in a manner consistent with 
the sustained-yield principle.

§ 1, Ch. 151, S L A  1978 (1978 Temporary and Special Acts and Resolutions).

Prior to the 1978 amendments, AS 16.05.255 did not mention

subsistence, but provided in part:

Regulations of the Board of G a m e , (a) The Board of 
Game may make regulations it considers advisable in 
accordance with the Administrative Procedure Act (AS
44.62) for

(2) establishment of open and closed seasons and 
areas for the taking of game;

(3) establishment of the means and methods, employed 
in the pursuit, capture and transport of game;

(4) setting quota' and bag limits on the taking of 
game . . . .

The statute was amended in 1978 by adding a new subsection:

(b) The Board of Game shall adopt regulations in 
accordance with the Administrative Procedure Act (AS
44.62) permitting the taking of game for subsistence 
uses unless the board determines, in accordance with 
the Administrative Procedure Act, that adoption of the 
regulations will jeopardize or interfere with the mainte­
nance of game resources on a sustained-yield ' basis. 
Whenever it is necessary to restrict the taking of game 
to assure the maintenance of game resources on a 
sustained-yield basis, or to assure the continuation of 
subsistence uses of such resources, subsistence use 
shall be the priority use. If further restriction is 
necessary, the board shall establish restrictions and 
limitations on and priorities for these consumptive uses 
on the basis of the following criteria:

(1) customary and direct dependence upon 
the resource as the mainstay of one's livelihood;

(2) local residency; and

- 4 -



On May 14, 19S3, when the deer season in Game Unit S was 

completely closed, Eluska was found in possession of a freshly killed doe. 

He was prosecuted pursuant to 5 A A C  31.320(6) and 5 A A C  81.140(a). 

Eluska argued and the trial court found that application of 5 A A C  

81.320(6) to Eluska would be inconsistent with the requirements of AS 

16.05.255(b) because the regulations governing hunting in Game Unit 8 

made no specific provision for subsistence use. Eluska argued that

nothing short of regulations which expressly distinguish between

subsistence and sport hunting will satisfy section (b) of AS 16.05.255. 

On appeal, the state argues that the regulation need not expressly provide

for subsistence uses and that the regulation in this case makes adequate

provision for subsistence hunters. The clear language of the statute, the 

state continues, provides that the Board shall adopt regulations "permit­

ting" the taking of game for subsistence uses, not that it must adopt 

special "subsistence regulations." Thus, where a hunting season can 

accommodate hunting opportunities for all user groups without infringing 

upon the continuation )f subsistence uses, that season is consistent with 

the state's subsistence law and need rot be specially designated as a 

"subsistence" season. It was incumbent upi. n Eluska, the state concludes, 

to show that a six-month season and a seven deer limit was insufficient to

( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s . 1*

4. The legislature also established a section on subsistence 
hunting and fishing within the Department of Fish and Game, and provided 
a procedure for creating "subsistence hunting areas," where subsistence is 
the only use. See AS 16.05.090(c) (creating a subsistence section within 
the Department of Fish and Game); AS 16.05.094 (defining the duties of 
the subsistence section); AS 16.05.257 (providing for the creation -of 
"subsistence hunting areas"); AS 16.05.940(23) (defining "subsistence

n \
uses ).



meet "subsistence uses" before he could prevail on his motion to dismiss.s 

Since there is nothing in the record indicating that there were insufficient 

deer in G a m e  Unit 8 to meet all needs, including both sport hunting and 

subsistence uses, the state contends it was unnecessary for the Board to 

adopt any specific subsistence regulations, and therefore the trial court

erred in finding that prosecution of Eluska under 5 A A C  81.320(6) and 5 

A A C  81.140(a) was inconsistent with the enabling statute.

W e  believe that the parties' reliance on A S  44.62.030 oscurss 

rather than illuminates the present controversy. The regulations in ques­

tion are similar to regulations which were passed before the enactment of 

A S  16.05.255(b) and were apparently enacted under the authority granted 

in A S  16.05.255(a). They are clearly not inconsistent with the first 

subsection of the statute. Given the substantial burden that a party

challenging an administrative regulation on inconsistency grounds must

sustain, we are satisfied that Eluska has not proved that 5 A A C  31.320(6)

5. The state finds support for its position in a series of 
attorney general opinions and in the legislative history of the Alaska 
National Interest Lands Conservation Act (ANILCA) P.L. 96-487, 94 Stat. 
2371 (1980), particularly in section 804 (codified at 16 U.S.C. § 3114
(1982)). The state points out that the federal statute was intentionally 
patterned after Alaska's subsistence law and provides virtually identical 
language to that found at A S  16.05.255(b). H.R. Rep. No. 96-97, Part 2,
96th Cong., 1st Sess. 191 (1980). The legislative history of section 804
specifies that:

If a particular fish or wildlife population in a particu­
lar area is sufficient to sustain harvest by all persons 
engaged in subsistence and other uses, restrictions on 
taking for nonsubsistence u. es are not required by 
this section.

Id. at 193. But see Madison v. Alaska Department of Fish and Game
P.2 d  , ____ n . 13, Op. No. 2911 at 23-24 n.13 (Alaska, Feb ruary 22,
1985) (.rejecting an interpretation of the terms "customary and traditional"
derived from ANILCA).



statutory requirements of subsection (a), since, as the state poir 

is at least conceivable that sufficient deer existed on Kodiak Island to meet 

all subsistence needs despite the bag limits, seasons and other restrictions 

set bv the regulations. But cf. Madison v. Alaska Department of Fish and

G a m e , ____ P.2d ____ ,   n.9, Op. No. 2911 at 12 n.9 (Alaska,

February 22, 1935) (holding Board of Fisheries regulations defining sub­

sistence fisheries inconsistent with A S  16.05.940(22), (23), and 16.05.-

251(b), which define "subsistence fishing" and "subsistence uses," and 

require the Board to adopt regulations permitting subsistence fishing).

This conclusion does not resolve the case, however, because sve 

agree with the trial court that a proper resolution of this case requires 

consideration of AS 16.05.255(b) as well as A S  16.05.255(a). We must 

determine what the 1973 legislative enactment required the Board to do and 

then determine whether the Board properly carried out the legislative 

mandate. Finally, if the Board has not followed the legislative directive, 

we must determine what effect its failure would have on Eluska's prosecu­

tion. Having considered the record and the parties' arguments, we 

conclude that by enacting subsection (b) of AS 16.05.255, the legislature 

required the Board of Game to adopt specific regulations "permitting"5 the

6. The state's suggestion that the regulations "permitted"
subsistence hunting to the extent that they did not prohibit it outright
exhibits a misunderstanding of the statute. As the supreme court pointed
out in Madison, P.2d at . O p . N o . 2911 at 15-17 (in discussing the
two-tier regulation established in the statute ), the Board m ay nnt rpd-rjrf 
subsistence h u nting at all in an area in which sport or commercial hunting 
is' permittpH^ Kyen if s~p or.t~and ~~C o mm~erciar~h~u~ntLhg_are__totaILy— p^oluhutacT 
at all times in an area— the— Board .is still prohibited from restricting 
subsistence hunting unj ^ s_the Board specifically " fiTTHs that unrestricted

( F o o t n o t e  C o n t i n u e d )
5 "  r t



taking of game for subsistence uses. No such regulations werf 

governing G a m e  Unit 8. Consequently, we are required to recô ,. 

"subsistence" defense to prosecutions under regulations adopted in 

accordance with AS 1G. 05.255(a) in order to carry out the legislative 

intent.

(Footnote 6 Continued)

subsistence hunting wouid interfere with sustained yield. j_d. In the
absence of evidence that all other hunting was prohibited ir. an area and
that Tn addition subsistence hunting was restricted solely ror~
s u s t a i n e d - y i e l d  p u r p o s e s ,  anv  a t t e m p t to p u n ish a s n n s i s r o n c e  use  as a
v i o l a tioFTof a h u n t i n g  r e g u l a t i o n is._s.nspgc.t.

In reaching these conclusions we stress that' we do not decide
nor do we read Madison as deciding bright line rules for differentiating 
between subsistence uses, sport uses, and commercial uses. In fact the
supreme court pointed out that a commercial fisherman might well be a 
subsistence user when he fishes for personal consumption. By the same 
token many men and women who think of themselves as sport hunters may
well find that their taking satisfies the statutory definition of a "sub­
sistence use." AS '16.05.940(23). It may be that most "sport hunting"
qualifies as "subsistence hunting." W e  express no opinion on this ques­
tion. It was precisely because the legislature believed that the rights of 
the various groups could only be determined through an understanding of 
the history of hunting in Alaska that the Board was given the power to
interpret the statute and to promulgate regulations establishing a reasoned 
basis for distinguishing subsistence uses from sport uses and commercial 
uses. The Board's default in meeting this obligation leaves us with the
problem faced today.

Finally, we do not read the supreme court’s discussion of the
legislative history regarding the use of the term "customary and tradi­
tional" as constituting an implicit finding that the statute is somehow void 
as a discrimination against outsiders and newcomers. See Madison,
P.2d at ___ , Op. No. 2911 at 20-21. W e  assume that the Board will be
able to adopt regulations adequately answering the questions left open by
this case and Madison without violating state and federal equal protection
guarantees. See Zobel v. Williams, 457 U.S. 55, 60-61, 102 S. Ct. 2309,
2312-13, 72 L.Ed.2d 672, 677-73 (1932) (when a state distributes benefits
unequally between past residents and newcomers the distinctions it makes 
are subject to scrutiny under the Equal Protection Clause of the 
Fourteenth Amendment); cf. Alaska Constitution art. VIII (establishing 
limitations on state regulation of hunting and fishing).

- 8 -



970, 977-7S (Alaska 1932); Mukluk Fre;qht Lines, Inc. v. Nabors A laska 

Dr illing. Inc., 516 P.2d 408 (Alaska 1973); United States Smelting,

Refining and Mining Company v. Local Boundary Commission, 439 P.2d 140 

(Alaska 1971). Our conclusion that the legislature intended a mandatory 

responsibility is based on two factors. First, the legislature uses the

word "shall” which is mandatory language. See 1A C. Sands, Sutherland 

Statutory Constructio. § 25.04 (4th ed. 1972); 2A C. Sands, Sutherland

Statutory Construction § 57.03 (4th ed. 1973). Second, the language of

the statute, construed in light of its legislative history, demonstrates a 

legislative intention to have the Board of. Game pass meaningful subsistence 

regulations. While the statute does not specifically state whether the 

regulations must be separate and clearly distinguishable from the regula­

tions adopted pursuant to A S  16.05.255(a), it does require that provision 

for subsistence hunting must be made somewhere in the regulations.7

When Chapter 151, SLA 1978 was being considered in the legisla­

ture, the Special Committee on Subsistence issued a letter of intent which 

provided ir part:

7. Cf. Madison, ___ P.2d at ___ , Op. No. 2911 at 7, 16-17
(state may no longer allocate for subsistence uses at its discretion 
pursuant to AS 16.05.251(a), nor may state permit sport or commercial 
hunting in any area where subsistence hunting is restricted; even in those 
areas where sport and commercial hunting are totally prohibited, 
subsistence hunting may not be restricted unless the Board finds that

( F o o t n o t e  C o n t i n u e d )
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This bill is intended to provide a coordinated plan 
for clarifying what subsistence use of fish and game is 
and for documenting subsistence uses so that they can 
be integrated into fish and game management planning. 
This bill also provides a legislative framework for the 
State’s policy of recognizing subsistence as the prior­
ity use of fish and game.

Sections six and seven: These two sections, [AS
16.05.251 (b) and .255(b)] which are virtually identical 
for the Boards of Fisheries and the Board of Game, 
are intended to statutorily set out the priority given 
to subsistence use of fish and game resources. While 
there are presently regulations for subsistence fishing, 
there is no mechanism for the promulgation of subsis­
tence hunting regulations except with the creation of 
subsistence hunting areas pursuant to A.S. 1r .05.257.
Section seven would allow for these regulations so that
subsistence hunting could be distinguished by separate 
regulations from sports hunting. Further, these 
sections set forth a priority of users if restrictions are 
needed because of the unavailability of resources.
T h e  priority list is an attempt to insure that those
with the most dependence upon the fish and game
resources are the last to be restricted.

If there is a need to restrict the taking of fish or 
game in order to avoid damaging the fish stocks or 
game populations, ar in order to assure that subsis­
tence users may continue to take fish or game, it is
the intent of the Committee that sports or commercial 
use be restricted before subsistence use. If these
restrictions are inadequate, restriction of subsistence 
use as well is authorized based upon the dependence 
on the resource, the local residence of the subsistence 
users, and the availability of alternate resources. It 
is the intent of the Committee that decisions and 
determinations by the Board of Fisheries and the 
Board of Game will be subject to complete public 
scrutiny and that reasons will be given for ...any action 
or any failure to act.

Letter of Intent, Special Committee on Subsistence, 2 House Journal 1154,

1155 (1973).

limitation on subsistence hunting is necessary for sustained-yield 
purposes).

( F o o t n o t e  7 C o n t i n u e d )
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The Committee's letter is entitled to substantial weight in deter­

mining the legislative intent in enacting the statutes. See Madison, ____

P.2d at ____ , Op. No. 2911 at 18-19; 2A C. Sands, Sutherland Statutory

Construction § 43.07 (4th ed. 1973). It indicates that the legislature 

intended the statute to change the existing system which did not provide a 

mechanism for establishing separate subsistence regulations.

11. Board's I naction

The Board of Game has not promulgated a specific regulation 

governing subsistence hunting in Game Unit 8, nor has it made specific 

prov. ions for a subsistence defense or exception to prosecutions under 

regulations adopted pursuant to AS 16.05.255(a). The time that has 

elapsed from 1973 to the present has provided more than adequate

opportunity for the Board to carry out its statutory responsibility. 

Consequently, we conclude that the Board has failed to carry out its

responsibilities and, under the authority of United States Smelting, 489

P.2d at 141-42, dismissal of Eluska’s prosecution might have been justified. 

W e  believe the supreme court's comments regarding the Local Boundary

Commission in United States Smelting are particularly appropriate to this

situation:

In our view the Local Boundary Commission has 
had sufficient time to discover' sensible principles per­
taining to the changing of local boundaries. Permit­
ting continued failure on the commission's part to
promulgate standards for changing local boundary lines 
can no longer be justified by the need for further 
experience. Since under AS 44.19.260(a) the legisla­
ture required the commission to develop standards in 
order to recommend boundary changes, and the
commission had not developed standards prior to the 
Nome annexation proceedings, we hold that the commis­
sion lacked the power to recommend the Nome 
boundary changes in question. To do otherwise would 
be to condone the commission's nonobservance of a

-11-



valid legislative prerequisite to the exercise of the 
commission's discretion in matters of local boundary 
changes.

489 P. 2d at 142 (footnotes omitted).

III. "Subsistence” Defense

W e  decline to affirm the dismissal of the prosecution, however, 

because we believe the statute interpreted in light of its legislative history 

suggests an alternate remedy which adequately balances the rights of 

Eluska and those similarly situated to engage in subsistence hunting and 

the state's legitimate interest in protecting the fish and game resources of 

the state. In the absence of specific regulations governing subsistence 

hunting applicable to Game Unit 8, we hold that Eluska was entitled to rely 

on a "subsistence” defense to prosecution under regulations implementing 

A S  16.05.255(a). W e  are guided in this decision by our supreme court's 

decision in Frank v. State, 604 P.2d 1063 (Alaska 1979). Frank was 

convicted for illegally taking and transporting a moose. He defended on 

the ground that the moose was necessary for a funeral potlatch which was 

an expression of religious belief and that prosecution operated to abridge 

his freedom of religion. The supreme court agreed and ordered dismissal 

of the complaint. Having found that the use of moosemeat in funeral 

potlatches was a necessary requirement of Frank's religious beliefs and 

having concluded that the state failed to prove a countervailing public 

policy, the court adopted the exemption in question. While Eluska's rights 

are based on a statutory protection of subsistence hunting, rather than a 

constitutional protection of religious freedom, we believe the same approach 

is in order.

-12-



In the absence of appropriate regulations,9 we believe that the

best way to accommodate Eluska's statutory right to subsistence hunting

and the state's right to reasonably protect the state’s game resources is to 

judicially recognize a defense for subsistence hunting. We therefore hold 

that whe n the trial court concludes, as a matter of law, that hunting

occurs in an area in which the state has not adopted regulations pursuant 

to A S  16.05.255(b) providing for subsistence uses and recognizing the 

subsistence priority, conduct which would otherwise be a violation of a 

regulation adopted pursuant to AS 16.05.255(a) restricting hunting is 

justified as a "subsistence use" if the person whose conduct is alleged to 

have constituted hunting in violation of the regulation believed he or she 

was taking the game for subsistence uses (see AS 16.05.940(23)) and was 

not aware of and did not consciously disregard a substantial and unjustifi­

able risk that his or her taking was not a subsistence use of the game

taken. (See A S  11.31.900(a)(3) defining the mental state "recklessly.") 

We use the term "defense" as it is defined in the revised criminal code, 

AS 11.81.900(b)(15):

"defense", other than an affirmative defense, means 
that

(A) some evidence must be admitted which places 
in issue the defense; and

8. The defense recognized in tnis opinion exists only to the
extent that the state has not adopted detailed regulations providing for 
subsistence hunting within an area. Such regulations when and if adopted 
would have the additional effect of guarding against abuses and would aid 
in record keeping to determine the true impact of subsistence hunting 
upon game management. See Frank v. State, 604 P.2d 1063, 1075 (Alaska 
1979). Where the state has adopted valid regulations recognizing the
subsistence priority they would be controlling and the defense recognized 
here would no longer apply. Whether given regulations are valid is of
course a question of administrative law for the court not a question of
adjudicative fact for the jury. Cf. M adison. ____ P.2d at ____ , Op. No.
2911 at 13-15; Kelly v. Zamarello, 436 P.2d 906, 917 (Alaska 1971).

• 1 3 -



(B) the state then has the burden of disproving 
the existence of the defense beyond a reasonable 
doubt.

In order to permit a pretrial dismissal of charges where appro­

priate3 and avoid delay in presenting such a defense, we will require a

9. We recognize that a statute which defines an offense in 
terms which require reasonable men and women to guess at its meaning is 
constitutionally invalid. State v. Rice, 626 P.2d 104, 109-10 (Alaska
1981). A statute which clearly defines an offense may nevertheless be 
constitutionally infirm, if exceptions or defenses are recognized but their 
scope is unclear. A potential subsistence user must be able to determine 
before he or she hunts whether the hunt will comply with the law before 
he or she can be subjected to criminal prosecution for his or her hunting. 
Uncertainty regarding a person’s rights may discourage him or her from 
subsistence hunting thus indirectly accomplishing a result which the
legislation sought to prevent. W e  address the problem of "fair notice" in
three ways. (1) We depart from ordinary practice and permit a defendant
to obtain a pretrial judgment of acquittal in an appropriate case. While 
summary judgments are recognized in the civil rules we have never recog­
nized such a procedure before in criminal cases. Nevertheless, we believe 
it appropriate in this type of case to insure that subsistence hunters are 
not put to the cost and uncertainty of a jury trial in those cases in which 
the state will clearly be unable to disprove the subsistence defense. The 
pretrial judgment of acquittal will thus serve the screening function served 
by a grand jury proceeding or preliminary hearing in felony cases. (2)
W e  establish a mens rea of recklessness to insure that only those who 
recklessly hunt in bad faith will be subject to prosecution. (3) Finally, 
we define the exception as a defense rather than an affirmative defense to 
insure that the state must prove guilt beyond reasonable doubt by con­
vincing a jury that the hunting in question was not a subsistence use. We 
stress that our recognition of the defense is required by the state's failure 
to comply with the statutes by adopting appropriate regulations. Should 
the state remedy this deficiency then the defense would no longer be 
applicable.

We have considered making the defense one for the court by
analogy to entrapment. See Yates v. State, 681 P.2d 1362, 1363-64
(Alaska App. 1984). Since the purpose of the defense is to substitute for
regulations which would give guidance to those to be affected, a strong
argument can be made for judicial decisions on a case-by-case basis that 
would have precedential value. See Yates at 1364, citing People v. Moran, 
463 P.2d 763, 769 (Cal. 1970) (Traynor, C.J., dissenting). Nevertheless, 
we are satisfied that juries are in a particularly appropriate position to 
evaluate the subsistence defense. We have also considered and rejected 
making "subsistence use" an affirmative defense. AS 11.81.900(b)(1). We 
are satisfied that an affirmative defense would inappropriately distribute

( F o o t n o t e  C o n t i n u e d )
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party intending to rely upon a subsistence defense to make a preliminary 

showing a reasonable time before trial. In a pretrial order the court may 

establish procedures, including time limits, for raising the defense. 

Failure to give notice of the defense before trial or in the manner pre­

scribed in the pretrial order may, unless excused for good cause, result 

in the forfeiture of the defense. See Alaska R. Crim. P. 12(b)(3), 12(e), 

and 16(f)(3). See also Davis v. United States, 411 U.S. 233, 93 S. Ct. 

1577, 36 L.Ed.2d 216 (1973).

A  defendant desiring a pretrial dismissal of the prosecution may 

make a preliminary showing which should consist of some evidence, which 

may be in affidavit form, that he believed in good faith that, under all of 

the circumstances which he understood to exist, his hunting constituted a 

subsistence use of the animal or animals taken. 10

(Footnote 9 Continued)

the burden of proof in light of the Board's failure to enact regulations 
giving appropriate guidance as it was required to do by AS 16.05.255(b).

10. Subsistence use is defined in AS 16.05.940(23) as follows:

"subsistence uses" means the customary and tra­
ditional uses in Alaska of wild, renewable resources 
for direct personal or family consumption as food, 
shelter, fuel, clothing, tools, or transportation, for 
the making and selling of handicraft articles out of 
nonedible by-products of fish and wildlife resources 
taken for personal or family consumption, and for the 
customary trade, barter or sharing for personal cr 
family consumption; for the purposes of this para­
graph, "family" means all persons related by blood, 
marriage, or adoption, and any person living within 
the household on a permanent basis.

"Customary" and "traditional" are not further defined in the statute and 
therefore must be given their common meanings. AS 01.10.U40. "Cus­
tomary" means according to custom, the usual way of doing something. 
See Oxford American Dictionary 156 (1930). "Traditional" means according 
to tradition, a custom handed down from generation to generation

( F o o t n o t e  C o n t i n u e d )
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The statute only requires the state to provide for subsistence 

hunting. If the state has enacted regulations making adequate provision 

for subsistence hunting then the defense we have recognized would not 

exist. Consequently, if the defendant has made his preliminary showing, 

then the state should be given an opportunity to establish, if possible, 

either that the regulations which defendant allegedly violated did not in 

fact "restrict" the taking of game, AS 16.05.255(b), because, e.g., it was

a regulation of time, place; and manner that did not significantly impact or 

impair subsistence use or, alternatively, that any restriction on subsis-

tence u_ recognized subsistence priority and was intended to protect.

sustained yield. ^ W e  interpret the term "restriction" to m ean any signifi-

cant impairmert_of_subsistence-uses-— A S 1 6.05. 2 55(bX^

If, after hearing the evidence, the court is satisfied that a

reasonable jury could not find guilt beyond reasonable doubt, i.e., there 

must be a reasonable doubt whether the defendant’s taking constituted a 

subsistence use, the prosecution should be dismissed. If reasonable men 

and women could differ, the defense should be submitted to the trier of 

fact with appropriate instructions setting out the statutory definition of

(Footnote 10 Continued)

especially without writing, a long established custom or method of
procedure. J_d. at 728. But see Madison, ___ P.2d at ___ , Op. No. 2911
at 20: "customary and traditional" should be defined in accordance with
legislative histor/. The words "customary and traditional" serve as a 
guideline to recognize historical subsistence use by individuals, both 
native and non-native Alaskans. In addition, subsistence use is not 
strictly limited to rural communities.

- 1 6 -



subsistence use,11 the requisite mens rea, 12 and the appropriate burden 

of proof. A S  11.81.900(b) (15) (B).13

Since the issues presented by the defense of subsistence involve

mixed questions of fact and law which have not been addressed by the

trial court, it is necessary for us to remand this case for further

proceedings.

This case is R E M A N D E D  to the superior court for trial of

Eluska's subsistence defense. lu

11. See note 10 supra.

12. "Reckless." See note 9 supra .

13. See note 9 supra.

14. The opinion in this case was undergoing final editing at the 
time the supreme court issued its decision in Madison. The draft has been 
adapted to reflect our understanding of Madison. We recognize that future 
litigation will serve to clarify and refine both this decision and Madison.

- 1 7 -



t r v & A / y t y V

W i&laJ '  |4 v a -  ( 7 7 u * J w i

3 . S  <i.v\

,fcv4 '^AO'frL^^

' I f  I  ■
«  C v W t ^ ^ S

$  < / *

S



I N  T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

State of A l aska,

P e t i t i o n e r , 

v s .

D a v i d  Eluska,

R e s p o n d e n t .

Dist. Ct. No. 3 K O - 8 3 - 4 6 5  Cr, 
Ct. App. No. A - 2 1 0  
Supreme Ct. No. S-991

Q . f  V 1
/ S ^ ' -

h

O N  P E T I T I O N  F O R  H E A R I N G  F R O M  THE 
C OURT OF A P P E A L S

BRIEF OF A P P E L L A N T

H A R O L D  M. BRO WN 
A T T O R N E Y  G E N E R A L  
S TATE OF A L A S K A

By:
Sarah E l i z a b e t h  M c C r a c k e n  
A s s i s t a n t  A t t o r n e y  General

Filed A u g u s t  , 1985 in the 
Supreme  Court o f  the State 
of Alaska

D A V I D  LAMPEN, C l e r k



T A B L E  O F  C O N T E N T S

A U T H O R I T I E S  P R I N C I P A L L Y  R E L I E D  U P O N  ...................  vii

S T A T E M E N T  OF J U R I S D I C T I O N  ................................. 1

ISSUES P R E S E N T E D  F O R  R E V I E W  .............................. 2

S T A T E M E N T  OF THE C A S E ......................................  3

A. S t a t e m e n t  of F a c t ......................................  3

B. S t a t ement  of P r o c e e d i n g s  ...........................  5

S U M M A R Y  OF A R G U M E N T  ......................................... 7

A R G U M E N T .........................................................  10

P A G E

T A B L E  O F  A U T H O R I T I E S ................................................................................................................. i i

I. ‘ This Court S h o u l d  A p p l y  The " S u b s t i t u t i o n
of J u d g m e n t "  S t a n d a r d  of R e v i e w  ...........  10

II. The N e w  J u d i c i a l l y - C r e a t e d  " S u b s i s t e n c e "
D e f e n s e  C o n t r a d i c t s  the C l e a r  L e g i s l a­
tive M a n d a t e  of AS 16.05. 920(a)   10

III. The E l u s k a  D e c i s i o n  P r o v i d e s  an O v e r l y  
B r o a d  I n t e r p r e t a t i o n  of this C o u r t ' s  
M a d i s o n  O p i n i o n  ................................. 14

IV. The " S u b s i s t e n c e "  D e f e n s e  C r e a t e d  By The
Court o f  A p p e a l s  D e v i a t e s  F r o m  The 
B u r d e n  of P r o o f  S t a n d a r d  F o r  C h a l l e n g i n g  
A d m i n i s t r a t i v e  R e g u l a t i o n s  ................  16

V. The C o u r t  of A p p e a l s  E r r e d  in C r e a t i n g  A
S u b s i s t e n c e  D e f e n s e  A b s e n t  A  S h o w i n g
T h a t  A  D e f e n d a n t  Has E x h a u s t e d  His 
A d m i n i s t r a t i v e  R e m e d i e s  ......................  21

- VI. The E l u s k a  D e c i s i o n  S h o u l d  N o t  A p p l y
R e t r o a c t i v e l y ........... ' ......................  29

VII. Thi s C a s e  Is Not M o o t .........................  30

VIII. C O N C L U S I O N .........................................  31



T A B L E  OF A U T H O R I T I E S  
CASES PAGE

Alaska B o a r d  o f  Fish and G a m e  v.
Thomas, 635 P . 2d 1191 (Alaska 1 9 8 1 ) ....................... 9,20

A l ask a I n t e r n a t i o n a l  Industries, Inc. v. M u s a r r a ,
602 P . 2d 1245 (Alaska 1979) ................................  17

A l e k n a g i k  N a t i v e s ,  Ltd. v. Andrus, 648 F . 2 d  496 
(9th Cir. 1980) ........................................... 22,23

B e t h lehem S t e e l  Corp. v. EPA, 669 F.2d 903 
(3rd Cir. 1982)... .............................................. 23

Chevron  U.S.A.,  Inc. v. Le Resche,
663 P . 2d 923 (Alaska 1 9 8 3 ) ................................  20

C o n t i n e n t a l  R e s e a r c h  Corp. v. Train,
426 F.Supp. 713 (D. Mo. 1 9 7 6 ) .............................. 23

County of L a k e  v. M a c N e a l  181 N . E . 2 d  85,
(111: 1962) ...........: ...................................... 27,28

D o n a l d s o n  v. U n i t e d  States, 264 F.2d 804 (1976) . . .  23

E luska v. A n d r u s ,  587 F.2d 996 (9th Cir. 1978) . . .  22

F rank v. State,  604 P . 2d 1068 (Alaska 1979)   9,12,20

F /V A m e r i c a n  E a g l e  v. State, 620 Ip. 2d 657 
(Alaska 1980) ...................................................  9

Guin v. Ha, 591 P . 2d 1281 (Alaska 1 9 7 9 ) ................  10

H a w t horne  O i l  & Gas Corp. v. D e p a r t m e n t  of E n ergy ,
647 F.2d 1107 ( T e m p . E m . C t . A p p . ) ........................... 23

Herscher v. State, D e p a r t m e n t  of 
Commerce, 568 P.'2d 996 (Alaska 1 9 7 7 ) ...................  20

ICC v. A p p l e y a r d ,  513 F.2d 575 (4th Cir. 1975). . . .  24

J o r d o n  v. State, 681 P . 2d 346 (Alaska Ct. App. 1984). 11

J u d d  v. State, 482 P . 2d 273 (Alaska 1971) . . . . . .  29

K e l l y  v. Z a m a r e l l o ,  486 P . 2d 906 (Alaska 1971). . . .  20

I

- i i -



K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  
Association, Inc. v. State, 628 P . 2d 897
(Alaska 1981) ................................................  19,20

K i n g e r y  v. Chappie, 504 P . 2d 831 (Alaska 1971) . . . 19,20

L a n g e s a t e r  v. State, 6 6 8 P . 2d 1359 
(Alaska Ct. App. 1 9 8 3 ) ......................................; 17,19

M a d i s o n  v. D e p a r t m e n t  of F i s h  & Game,
696 P . 2d 168 (Alaska 1985) . ' . ............................ 5,8,14,

15,30,31,
31

M c G e e  v. U n i t e d  States, 402 U.S. 479,
91 S.Ct 1565 ( 1 9 7 1 ) ........................................  22,23

M c K a r t  v. U n i t e d  States, 395 U.S. 185,
89 S.Ct. .1657 ( 1 9 6 9 ) ......................................  22,23

M o o r e  v. City of East Cleveland, 431 U.S. 494,
97 S. Ct. 1932 (1977)   21,22

No r t h e r n  Corp. v. C h u g a c h  E l e c t r i c  A s s o c i a t i o n ,
523 P . 2d 1243 (Alaska 1974) .............................. 28

t

Osness  v. D i m o n d  Estates, Inc., 615 P . 2d 605 
(Alaska 1930) . . . . ' ......................................10

Pacific States Box and B a s k e t  Co. 
v. W h i t e , 296 U.S. 176 ( 1 9 3 5 ) ...........................  17

P e opl e v. C a l v a r  Corp., 36 N.E. 2d 644 
(N.Y. 1 9 4 1 ) ................................................... 23

Provo City v. Claudin, 63 P . 2d 570 (Utah 1936) . . .  28

Ra t c l i f f e  v. S e c u r i t y  N a t i o n a l  Bank,
670 P . 2d 1139 (Alaska 1983)... .............................. 28

Ro s e  v. C o m m e r c i a l  F i s h e r i e s  E n t r y  C o mmission ,
647 P . 2d 154 (Alaska 1982)   19,20

R u t t e r  v. State, 6 6 8  P . 2d 1343 (Alaska 1 9 8 3 ) ........... 31

Sanders v. M cCrady, 537 F . 2 d  1199 
(4th Cir. 1976) ........................................  23

S mith v. Cahoon, 283 U.S. 553,
51 S.Ct. 582 ( 1 9 3 1 ) ........................................  24

4

-ili-



State, C o m m e r c i a l  F i s h eries E n t r y  C o m m i s s i o n  v.
Templeton, 598 P . 2d 77 (Alaska 1 9 7 9 ) ...................  10

State v. Eluska, 698 P . 2d 174
(Alaska Ct. App. 1985) ......................................  1 , 2 , 5 , 8

13,15,18
20,24,28,

• 29,30,31,

State v. F a i r b a n k s  Nor th Star B o rough S c h o o l  District,
621 P . 2d 1329 (Alaska 1 9 8 1 ) ................................ 10

State v. Glass, 596 P . 2d 10 (Alaska 1 9 7 9 ) .............. 8,29,

Stratman v. Watt, 656 F . 2 d  1321 (9th Cir. 1980) . . .  27

Union Oil Co. v. State, D e p a r t m e n t  of 
Na tural Resourc es, 574 P . 2d 1266 (Alaska 1978). . . . 7,17

United  States v. Boyd, 491 F . 2 d  1163 
(9th Cir. 1973) ..............................................  7,17

United States v. La Froscia, 354 F.Supp. 1338 
(D.N.Y. 1973) ................................................. 23

C O N S T I T U T I O N A L  PROVISIONS, STATUTES, A N D  R E G U L A T I O N S

Al a s k a  C o n stitution,  a r t i c l e  VIII, §§ 1 - 4 . . . . 12

AS 11.81.900(b) (1)... ............................................ 18

AS 16.05 -- AS 1 6 . 4 0 .......................................... 7,12

AS 16.05.094 ...................................................  25

AS 16.05.221......................................................  12

AS 1 6 . 0 5 . 2 5 1 ( b ) .................................................12

AS 16.05.255 . ' ....................... ........................ 17

AS 1 6 . 0 5 . 2 5 5 ( a ) .................................................14

AS 16.05.255(b) ............................................... 2 , 3 , 5 , 6 ,7,
10 , 12 , 14 ,
15,30

- i v -



A S  16.05.920(a) ...........................................  2,7,10,
1 2 , 1 3 , 1 6

AS 1 6 . 0 5 . 9 4 0 ( 2 3 ) ...........................................  • 8,16

AS 16 .30.010   . . . . .  11

AS 16.30.017 ...........................................  11

AS 22 .05.020 (b) . . '........................ 1

AS 2 2 . 0 7 . 0 3 0  .............................................. 1

AS 44.62 ...................................................... 19

AS 4 4 . 6 2 . 1 0 0  . ‘...........................................  17

A S  4 4 . 6 2 .220 .............................................. 26

5 A A C  81........................................................ 4,

5 A A C  8 1 . 3 2 0 ( 6 ) ............................ .............  3

5 A A C  ;!2.400 . . .  ................................... 11

5 A A C  9 6. 250.................................................  26

5 A A C  9 6.610.................................................  25

5 A A C  9 6 . 6 1 0 ( e ) ..........................................  25

5 A A C  9 9 .010.................................................  4 , 5 , 2 6  "

16 U.S.C. § 3 1 1 5 ( c ) ...................................... 25

Ch. 94, S L A  1 9 5 9 ' ..................... ................... 25

Ch. 151, S L A  1978 ...........................................  4, 15

A l a s k a  N a t i o n a l  Interest Lands C o n s e r v a t i o n  
Act, P.L. 96-487, 94 Stat. 2371 . * ...................... 25

1970 W a t e r  Q u a l i t y  and Impro v e m e n t  Act,
33 U.S.C. § 1 1 6 1 ..............................................17

A S  1 6 . 0 5 .  2 6 0  .............................................................................................................................................  2 5

A S  1 6 . 0 5 . 7 8 0  ; ..............................................................................................................................  1 2

- v -



H.R. Rep. No. 96-97, P a r t  2, 96th Cong,
1st Sess. 191 (1980) . ................................ - 15

D e u t e r o n o m y  22:6  ’...................... 13

A l a s k a  Rule of A p p e l l a t e  P rocedure 302(a) .............  ' 1

A l a s k a  Rule of E v i d e n c e  2 0 1 ................................ 26

P o l i c y  St atement on the S ubsistenc e U t i l i z a t i o n  of 
F i s h  and G a m e ................................................... 4

A l a s k a  H u ntin g R e g u l a t i o n s  Booklet No. 21 
( 1 9 8 0 - 8 1 ) ........................................................ 4

A l a s k a  J u d i c i a l  Council, A l a s k a  F i sh and Game 
Sentences, 1980--1981 (April, 1983) ...................... 9

A. Geis, " P o p u l a t i o n  and Harve st Sux'veys," in 
M a n u a l  Of W i l d l i f e  C o n s e r v a t i o n  (R. Teague, 
ed. 1 9 7 1 ) ........................................................ 14

A. Leopold, P r i n c i p l e s  of W i l d l i f e  M a n a g e m e n t  (1933) . 14

T. Lund, A m e r i c a n  W i l d l i f e  Law, 1980 ...................... 13,14

C O U R T  R U L E S  A N D O T H E R  A U T H O R I T I E S



A U T H O R I T I E S  P R I N C I P A L L Y  R E L I E D  UPON 

Alaska Constitut ion, Art. VIII, §§ 1--4:

A R T IC L E  V I I I  

N A T U R A L  R E S O U R C E S

S ta tem e n t 
o f P o lic y

G enera l
A u th o r i t y

C om m o n
Use

S us ta ined
Y ie ld

S E C T IO N  1 . I t  is th e  p o l ic y  o f th e S la te  to  e n ­
co u ra g e th e  s e t t le m e n t o f  its  la n d and th e d e v e lo p ­
m e n t o f i t s  re so u rce s b y  m a k in g  th em  a va ila b le fo r 
m a x im u m  use c o n s is te n t w i th  th e  p u b l ic  in te re s t .

S E C T IO N  2 . T h e le g is la tu re  sha ll p ro v id e  fo r th e 
u t i l i z a t io n , d e v e lo p m e n t , a n d c o n s e rv a t io n  o f  a ll 
n a tu ra l re sou rces b e lo n g in g  to  th e  S ta te , in c lu d in g  
la n d  and w a te rs , f o r  th e  m a x im u m  b e n e f i t o f its 
p e o p le .

S E C T IO N  3 . W he re v e r o c c u r r in g  in th e  n a tu ra l 
s ta te , f is h , w i ld l i f e , and w a te rs  are rese rved to  th e 
p e o p le fo r  c o m m o n  use .

S E C T IO N  4 . F is h , fo re s ts , w i ld l i f e , grass lands, 
and a ll o th e r re p le n is h a b le  resou rces b e lo n g in g to  
th e S ta te sha ll be u t i l i z e d , d e v e lo p e d , an d m a in ­
ta in e d on th e  su s ta in e d y ie ld  p r in c ip le , s u b je c t to  
p re fe re n ce s am o n g b e n e f ic ia l uses.

AS 11.81.900(b)(b ):

(b ) In  th is  t i t le , u n le s s  o th e rw is e  sp e c if ie d  o r u n le s s th e  c o n te x t 

re q u ire s  o th e rw is e ,

(1 ) " a f f i rm a t iv e  de fe n s e ”  m ean s t h a t

(A ) som e ev id e n ce m u s t be a d m it te d  w h ic h  p laces in  is s u e th e  
de fense ; and
(B ) th e  d e fe n d a n t h a s th e  b u rd e n  o f e s ta b l is h in g  th e  de fense b y a 

p re p o n d e ra n c e o f th e  e v id e n c e ;



AS 16.05.094:
S e c .  16.05.094. D u t i e s  o f  s e c t i o n  o f  s u b s i  n e e  h u n t i n g  n n d  

f i s h in g .  T h e  section of su b s is te n c e  h u n t i n g  a n d  a s h i n g  s h a l l
(1) com pile  ex is t in g  d a t a  a n d  conduct  s tu d ie s  •'/> g a t h e r  in fo rm a t io n ,  

in c lu d in g  d a ta  from  su b s is te n c e  u se rs ,  on all  a s p e c ts  o f  th e  ro le  of 
su b s is te n c e  h u n t in g  and  f ish in g  in  th e  l iv e s  o f  t h e  r e s id e n t s  o f  th e  
s ta te ;

(2) q u a n t i f y  th e  a m o u n t ,  n u t r i t i o n a l  v a lu e ,  a n d  e x te n t  o f  d e p e n ­
dence  on food acq u ired  th ro u g h  s u b s is te n c e  h u n t i n g  a n d  f ish ing;

(3) m a k e  in fo rm a tio n  g a th e re d  a v a i la b le  to  t h e  p u b l ic ,  a p p ro p r ia te  
agenc ies ,  a n d  o th e r  organize.d bodies;

(4) a s s i s t  th e  d e p a r tm e n t ,  th e  Board  o f  F i s h e r i e s ,  a n d  th e  B oard  of 
G a m e  in d e te r m in in g  w h a t  u se s  of fish a n d  g a m e ,  a s  well a s  w hich  
u se rs  a n d  w h a t  m e th o d s ,  shou ld  b e  te rm e d  s u b s i s te n c e  u ses ,  u se rs ,  an d  
m e th o d s ;

(5) e v a lu a t e  th e  im p a c t  o f  s t a t e  a n d  fed e ra l  l a w s  a n d  re g u la t io n s  on 
su b s is te n c e  h u n t in g  a n d  f i sh in g  a n d ,  w h e n  c o r re c t iv e  ac t io n  is 
in d ic a te d ,  m a k e  re c o m m e n d a t io n s  to  t h e  d e p a r tm e n t ;

(6) m a k e  re c o m m e n d a t io n s  to  t h e  B o a rd  o f  G a m e  a n d  th e  B oard  of 
F is h e r ie s  r e g a rd in g  adop tion , a m e n d m e n t  a n d  r e p e a l  o f  r e g u la t io n s  
a ffec ting  su b s is te n c e  h u n t in g  a n d  f ish ing ;
- (7) p a r t i c ip a te  w i th  o th e r  d iv is io n s  in  t h e  p r e p a r a t i o n  o f  s ta te w id e  
an d  re g io n a l  m a n a g e m e n t  p la n s  so t h a t  t h o s e 'p l a n s  r e o rg a n iz e  a n d  
in co rp o ra te  th e  n e e d s  of  su b s is te n c e  u s e r s  of  fish a n d  g am e .  (§ 3 ch 151 
SLA 1978)

AS 16.05.255(b):

(b) T h e  B oard  of  G a m e  sh a l l  a d o p t  r e g u la t io n s  in  acco rdance  w i th  
th e  A d m in i s t r a t iv e  P ro c e d u re  A c t  (AS 44 .62) p e r m i t t i n g  t h e  t a k in g  of 
g a m e  for  su b s is te n c e  u ses  u n le s s  t h e  b o a rd  d e te r m in e s ,  in  accordance  
w ith  t h e  A d m in i s t r a t iv e  P ro c e d u re  A ct, t h a t  a d o p t io n  o f  t h e  r e g u ­
la t io n s  w il l  je o p a rd iz e  o r  in te r f e r e  w i th  t h e  m a i n t e n a n c e  of  g a m e  
re so u rces  on a  s u s ta in e d -y ie ld  b as is .  W h e n e v e r  i t  is n e c e s sa ry  to 
r e s t r i c t  th e  t a k i n g  o f  g a m e  to  a s s u r e  t h e  m a in t e n a n c e  o f  g am e  
re so u rces  on a s u s ta in e d -y ie ld  b a s is ,  o r  to  a s s u r e  t h e  continv. .lion of 
su b s is te n c e  u se s  o f  s u c h  re so u rce s ,  su b s is te n c e  u se  s h a l l  be  t h e  p r io r i ty  
use. I f  f u r t h e r  r e s t r ic t io n  is n e c e ssa ry ,  t h e  b o a rd  s h a l l  e s ta b l i s h  r e s t r ic ­
t io n s  a n d  l im i ta t io n s  on a n d  p r io r i t i e s  for th e s e  c o n s u m p t iv e  u se s  on 
th e  b a s i s  o f  th e  fo llow ing  c r i te r ia :

(1) c u s to m a ry  a n d  d i re c t  d e p e n d e n c e  u p o n  t h e  re so u rc e  a s  th e  
m a in s ta y  o f  o n e’s live lihood ;

(2) local re s id en cy ;  a n d
(3) a v a i l a b i l i ty  o f  a l t e r n a t i v e  resou rces .  (§ 3 ch  206  S L A  1975; a m  

§ 2 ch 21S SLA  1976; a m  § 4 ch 151 SLA 1978; a m  §§ l , 2 c h l l O S L A  
19S0)



A S  1 6 . 0 5 . 9 2 0 ( a ) :

S e c . 1 6 .0 5 .9 2 0 . C e r t a in  a c ts  m a d e  u n la w f u l ,  (a ) U n le s s 
p e rm it te d  b y  th is  c h a p te r o r b y  re g u la t io n  ad op te d u n d e r th is  ch a p te r , 
a pe rson m a y  n o t ta k e , possess, t r a n s p o r t , s e ll, o f fe r to  s e ll, p u rch a se , 
o r o f fe r to  p u rc h a s e  f is h , gam e o r m a r in e  a q u a t ic  p la n ts , o r a n y p a r t o f 
f is h , gam e o r a q u a t ic  p la n ts , o r a n e s t o r egg o f f is h  o r gam e .

AS 16.05. 920(23):

(23 j "s u b s is te n c e  uses" m eans th e  c u s to m a ry  and tra d i t io n a l uses in  
A la s k a  o f w i ld , re n ew a b le  re so u rce s fo r d ire c t pe rson a l o r fa m ily  
c o n s u m p tio n  as food , s h e lte r , fu e l, c lo th in g , to o ls , o r tra n s p o r ta t io n , fo r 
th e  m a k in g  an d s e l l in g  o f h a n d ic r a f t a r t ic le s  o u t o. noned ib le 
b y -p ro d u c ts  o f f is h  a n d w i ld l i f e  re so u rce s ta k e n  fo r pe rson a l o r fa m ily  
c o n s u m p t io n , an d fo r th e c u s to m a ry  tra d e , b a r te r , o r s h a r in g  fo r 
p e rs o n a l o r fa m i ly  co n s um p tio n : fo r th e  pu rpo ses o f th is  p a ra g ra p h . 
'T a m i l} ’ ’’ m e an s a l l pe rsons re la te d  b y b lo o d , m a r r ia g e , o r a d o p tio n , and 
a n y p e rs o n l i v i n g  w i t h in  th e  ho u se h o ld on a p e rm a n e n t bas is ;

-ix-



5  A A C  8 1 . 3 2 0 ( 6 ) :

H U N T I N G  S E A S O N S  A N D  B A G  L I M I T S  (C o n t in u e d )  

D E E R  H U N T IN G

Sp ec ie s  and U n i t s

(5) DEER
Units 1(A) and 2 

Unit 1(B)

Unit 3, that portion south of 
Sumner Strait and Eastern Pas­
sage. including Level, \-2nk, 
Sokolof, Rynda and Kadin 
Islands

Remainder of Upil 3

Unit 4, all drainages of Bar- 
anof Island north and west of 
the divide between North Cape 
and Portage Point and all 
drainages of Chichagof Island 
south of the divide between 
Point Leo and Point Hayes and 
all adjacent islands within this 
area including Krurof and 
Catherine Islands
Unit 1(C) and the remainder of 
Unit 4

Units 1(D) and 5 

Unit 6

Unit 8, that portion of Kodiak 
Island draining into Ugak Bay 
west of Pasagshak Road, end­
ing at the jnouth of Pasagshak 
River, and east of a line from 
the mouth of Sallcry Creek to 
Crag Point

Unit 8, that portion of Kodiak 
Island north of the access road 
from Port Lions to Crescent 
Lake, and east of a line from 
the outlet of Crescent Lake to 
Mount Ellison Peak and from 
Mount Ellison Peak to Pokati 
Point at Whale Passage, and 
the remainder of Kodiak Islancj 
cast of the Sallcry Crcck-Crag 
Point line

O pen S e a s o n s  Bag L i m i t s

Aug. I - Nov. 30 Three antlered deer

Aug. I - Nov. 30 Two anllerrd deer

Aug. I - Nov. 30 One antlcted deer

No open season 

Aug. I - Dec. 15

Aug. I - Dec. 31

No open season 

Aug. 1 - Dec. 31

Aug. 1 - Jan. 31

Aug. 1 - Oct. 31

Four deer; however antlcrless 
deer may be taken only from 
Oct. 15 - Dec. 15 and the daily 
tag limit ftom Dec. 1 - Ex. 15 
is one ilcer.

Four deer; however antlcrless 
deer may be taken only from 
Sept. 15 • Dec. 31.

Five deer: however antlcrless 
deer may be taken only from 
Sept. 15 - Dec. 31.

One deer; however antlcrless 
deer may be taken only from 
Oct. 1 - Oct. 31.

One deer; however antlcrless 
deer may be taken only from 
Oct. 1 - Oct. 31.

- X -



B o a r d  o f  G a m e  P o l i c y  S t a t e m e n t  o n  S u b s i s t e n c e  ( 1 9 7 9 )

P O L I C Y  S T A T E M E N T  ON T H E  S U B S I S T E N C E  U T I L I Z A T I O N  

O F  F I S H  A N D  G A M E

The Board of Fisheries and the Board of Came recognize that existing cultures 
3nd life styles in Alaska are of great value and should be preserved. Accordingly, 
customary and tr:’ tlional subsistence uves of fish and game are assigned a priority 
among beneficial uses.

The use of fish and game for subsistence is vital to the existence of many 
Alaskans, although limitations on the productivity of fish and game stocks may limit 
continued increases in the number of subsistence users.

Beyond directly satisfying food requirements, home consumption of fish and 
game tends to preserve cultuies and traditions and gives gratification to a strong 
desire possessed by ma-y Alaskans to haivest their own food. The latter functions 
seem genuinely important the physical and psychological well-hung of a large 
. number of Alas’ ans.

In sor .r circumstances, subsistence users may also be participants in sports or 
commercial harvesting. Where subsistence users can satisfy tncir harvest by commer- 
c al or sports methods, special regulations for the subsistence priority may not be 
needed. Where regulations are needed, commercial and sports uses may not need to 
be totally eliminated prior to restrictions on subsistence uses, but traditional and 
customary subsistence uses will receive a priority harvest opportunity in the Boards' 
regulatory systems.

Whenever possible, the subsistence priority should be achieved by existing 
regulatory techniques, such as open and clov-d seasons, bag limits, control of 
methods and means of take, and controlled use areas. When a resource is plentiful 
enough to accommodate all uses, the Boards may not need to distinguish between 
d'ffcrcnt types of use. Special regulations such as designation of a subsistence hunting 
or fishing area to allocate a subsistence resource to local subsistence users may be 
enacted if the above approach is irSDproprialc or ineffective.

If further restriction is necessary, priority among subsistence users will be based 
on (1) customary and direct dependcrce upon the resource as the mainstay of one's 
livelihood; (2) local residency; and (3) availability of alternative resources. The 
Boards wil) depend heavily on data gathered by the Subsistence Section in achieving 
priority for subsistence and in considering the three factors above.

Implicit in the two criteria of "direct dependence" and "availability of 
alternative resources" is thr, idea that a subsistence priority is based to some extent 
on the actual needs ol people. Subsistence ,.ecds of individuals, families, and cultural 
groups may differ in type and degree. It is recognized ‘hat judgement will be an 
unavoidable necessity ia v.aighing actual need. Elements to consider in establishing 
the level of subsistence need include location, local cultures, traditions, customs, and 
alternative resources.

The Boa7ds recognize the need Tor regional differences in the approach to fish 
and game management and they will maintain flexibility by periodically examining 
social and economic conditions, as well as biological conditions which may warrant a 
change in subsistence uses and the Boards' regulations.

Adopted March 28, 1979 
Anchorage, Alaska



S T A T E M E N T  O F  J U R I S D I C T I O N  

On A p r i l  12, 1985, the A l a s k a  C o u r t  o f  A p p e a l s  issued 

its decision in State v. E l u s k a , 698 P . 2d 174 (Alaska Ct. A pp.' 

1985), on a p p e a l  b y  the State fi'om d i s m i s s a l  of charges in Dist. 

Ct. No. 3 K O - 8 3 - 4 6 5  Cr. The o p i n i o n  r e m a n d e d  the case to the 

district court. On June 18, 1985, this C o u r t  g r a n t e d  a stay of 

the Court of A p p eals' decision.

On J u l y  31, 1985, this Court g r a n t e d  the State of

A l a s ka's P e t i t i o n  for Hearing, f i l e d  u n d e r  A l a s k a  R u l e  of 

A p p e l l a t e  P r o c e d u r e  302(a).

This Cour t ha s j u r i s d i c t i o n  to h e a r  this p e t i t i o n  u n d e r  

AS 22.05.020(b), AS 22.07.030, a n d  A l a s k a  R u l e  of A p p e l l a t e  

Proce d u r e  302(a).



. ISSUES P R E S E N T E D  FOR R E V I E W  

Does the' n e w  j u d i c i a l l y - c r e a t e d  " s u b s i s t e n c e "  defense in

State v. E l u s k a , 698 P . 2d 174 ( A l a s k a  Ct. App. 1985)

i m p e r m i s s i b l y  c o n t r a d i c t  the l e g i s l a t i v e  m a n d a t e  o f  A S  

1 6 . 0 5 . 9 2 0 ( a ) ?

Does AS 16.05.255(b) r e q u i r e  the B o a r d  o f  G a m e  to adopt 

s e p a rate "subsi s t e n c e "  seasons and b a g  l imi ts r at her than 

p r o v i d e  s u b s i s t e n c e  h u n t i n g  o p p o r t u n i t i e s  w i t h i n  the c o n t e x t  

of g e n e r a l  h u n t i n g  r e g u l a t i o n s ?

Does the n e w  j u d i c i a l l y - c r e a t e d  " s u b s i s t e n c e "  defense in 

State v. E l u s k a , 698 P . 2d 174 (Alaska Ct. App. 1985) d e v i a t e  

from the w e l l - e s t a b l i s h e d  b u r d e n  o f  p r o o f  placed on a 

d e f e n d a n t  w h o  challenge s an a d m i n i s t r a t i v e  r egulation ?

i
S h o u l d  a p e r s o n  who i l l e g a l l y  kills g a m e  in A l a s k a  be 

a l l o w e d  to raise a c r i m i n a l  defense o f  " s u b s i s t e n c e "  t a k i n g  

w i t h o u t  first e x h a u s t i n g  a v a i l a b l e  a d m i n i s t r a t i v e  r e m e d i e s ?  

Does A S  16.05.255(b) r e q u i r e  the e l i m i n a t i o n  o f  all h u n t i n g  

b y  n o n - A l a s k a  r e s i d e n t s  b e f o r e  any r e s t r i c t i o n s  m a y -  be 

i m p o s e d  on resid e n t s  t aki ng game f o r  f o o d  or o t h e r  

s u b s i s t e n c e  uses?

S h o u l d  a " s u b s i s t e n c e "  defense, if a l l o w e d  b y  this Court, 

o p e r a t e  p r o s p e c t i v e l y  only?



S T A T E M E N T  OF THE CASE 

This case involves the c l o s e d  s eason t a k i n g  of g a m e  and' 

raises the q u e s t i o n  w h e t h e r  a d e f e n d a n t  is e n t i t l e d  to a criminal' 

defense of " s u b s i s t e n c e  t ak e" as a r t i c u l a t e d  b y  the C o u r t  of 

A p p e a l s .

A. S t a t e m e n t  of F a c t .

On (jMay 14, 1983, .. S t a t e  Fish and W i l d l i f e  P r o t e c t i o n

officers o b s e r v e d  D a v i d  E l u s k a  in p o s s e s s i o n  o f  a f r e s h l y  k i l l e d  

doe deer at O l g a  Bay, on t h e  s o u t h e r n  tip o f  K o d i a k  Island. 

Court of A p p e a l s  Record, "R." 1. The o f f i c e r s  c h a r g e d  E l u s k a

w i t h  illegal p o s s e s s i o n  of game. Eluska, a state resident, f i l e d  

a m o t i o n  to dismiss, a l l e g i n g  failure of the deer h u n t i n g  

regulati ons to e x p r e s s l y  a d d r e s s  s u b s i s t e n c e  uses, and s u b m i t t e d  

an a f f i da vit a s s e r t i n g  that he. t o o k  the doe for subsistence. R. 

2--19. The court, u p o n  r e v i e w  of the m o t i o n  and w r i t t e n  

opposition, and w i t h o u t  h e a r i n g  evidence, dismiss ed, h o l d i n g  that 

the deer r e g u l a t i o n s  a p p l i c a b l e  to K o d i a k  I sland w e r e  

u n e n f o r c e a b l e  b e c a u s e  they d i d  not s p e c i f i c a l l y  p r o v i d e  .for 

subsist ence uses, as r e q u i r e d  b y  the state's s u b s i s t e n c e  law, AS 

16.05.255(b). R. 78 —  87.

The 1 9 8 2--83 deer s e a s o n  for K o d i a k  I sland w a s  six 

months long (August 1 t h r o u g h  J a n u a r y  31), w i t h  a s even d e e r  b a g  

limit; a n t l e r l e s s  deer  ( i n c l u d i n g  does) c o u l d  o n l y  b e  taken f r o m  

September 15 t h r o u g h  J a n u a r y  31. 5 A A C  8 1.32 0(6). B ef .re E l u s k a

took the doe, n e i t h e r  he, t h e  local fish a n d  game a d v i s o r y  

committee for K o d i a k  Island, t h e  s o u t h w e s t  r e g i o n a l  c o u n c i l , ̂ norF^jr

-3-



. v ~ i _■ j. ii i -'y*r '*• ~ *7' •___________
tthe subsist'ert6 e‘V d i ^ s i o n ' 'o f  the D e p a r t m e n t  , o f  .Fish and G a m e  Jiad/ 

suggested; to. the, b o a r d  o f  g a m e  , that the h u n t i n g  season or b a g » 

.limit for deer o n  K o d i a k  I s l a n d  f a i l e d  to a c c o m m o d a t e  subsistence^ 

.uses! R. 31. Eluska's o w n  a f f i d a v i t  d id n o t  indicate that he
s . . .  -j

had made any e f f o r t  to h u n t  for s u b s i s t e n c e  or other uses d u r i n g  

the open season; however, h i s  a f f i d a v i t  did indica te that d u r i n g  

the previous year, his t a k e  of five or six deer, w h i c h  w e r e  

c u s t o m a r i l y  s h a r e d  in the v i l l a g e ,  s a t i s f i e d  his family's needs.

R. 9

The 1982--83 K o d i a k  I s l a n d  d e e r  regulations w e r e  

typical of h u n t i n g  seasons a n d  b a g  limits a d o p t e d  b y  the b o a r d  of 

game ‘after e n a c t m e n t  of fthe .19,7,8 s u b s i s t e n c e  law; Ch. 151, SLA 

1978. JThe B o a r d  o f  Game s r e s p o n s e  to that l a w  h a d  been, w h e r e

t
possible, to i n c o r p o r a t e  into the g e n e r a l  h u n t i n g  regula t i o n s  (5 

A A C  81) m a n a g e m e n t  m e c h a n i s m s  s u c h  as £winter seasons  ̂ o v e r l a p p i n g ' ^

J   -• r ’ rr,   CP •• .................. ...................................
heasonsl„for_.different,. species,'; {(transportation limitations/,' and 

(harvest m e t h o d  r e s t r i c t i o n s ^ d e s i g n e d  to r e c o g n i z e ,  a nd to g i v e  

/priority to,-' subsistence, uses* See P o l i c y  Statement on .the 

S ubsistence  U t i l i z a t i o n  of F i s h  a n d  Game, a d o p t e d  by the B o a r d  of 

Game on M a r c h  28, 1979, p r i n t e d  in A l a s k a  H u n t i n g  R e g u l a t i o n s

Booklet No. 21 (1980--81) p . 8 . Also, see g e n e r a l l y  5 A A C  81

(1984) and 5 A A C  99.010. — ^ A c c o r d i n g l y ,  g h e r e *^(vereT^ n o  j

1_/ 5 A A C  81 w as l a r g e l y  r e p e a l e d  and r e p l a c e d  b y  e m e r g e n c y
r e g u l a t i o n s  a d o p t e d  in June, 1985. See n.2, i n f r a .

- 4 -  •



..separate, " s p e c i f i c ! 1 s u bs istence r e g u l a t i o n s ,  ■ la b e l e d  as 

Such, for K o d i a k  Island.'.- —

B. S t a t e m e n t  of Proceedings.

On A p r i l  12, 1985, the Court o f  A p p e a l s  issued O p i n i o n  

No. 456 (698 P . 2d 174 (Alaska Ct. App. 1985)), in w h i c h  the court 

h e l d  that the b o a r d  of game is r e q u i r e d  b y  A S  16.05.255(b) to 

adopt " s p e c i f i c  r e g u l a t i o n s  'permitting' the t a k i n g  of game for 

subsis t e n c e  u s e s , "  and that "[n]o such r e g u l a t i o n s  w e r e  a d o p t e d  

g o v e r n i n g  G a m e  Un it 8 [Kodiak]." 698 P . 2d at 178 (footnote 

omitted.) The court also ruled, c i ting M a d i s o n  v. D e p a r t m e n t  of 

Fish and G a m e , 696 P . 2d 168 (Alaska 1985), that e v e n  if sport and 

c omme rcial h u n t i n g  are totally p r o h i b i t e d  at al l times in an 

area, the b o a r d  is still p r o h i b i t e d  f r o m  r e s t r i c t i n g  s u bs istence 

h u n t i n g  u n l e s s  it specif i c a l l y  finds that s u b s i s t e n c e  h u n t i n g  

w o u l d  i n t e r f e r e  w i t h  susta i n e d  yield. 698 P . 2d at 178, n . 6 . The 

court r u l e d  that a de fendant is e n t i t l e d  to a "sub si s t e n c e "

2/ A f t e r  the E l u s k a  district court decision, the D e p a r t m e n t  of 
F i s h  and G a m e  p r o v i d e d  express notice, in the g a m e  r e g u l a t i o n  
pamphlets, c l a r i f y i n g  that those r e g u l a t i o n s  governed, • inter 
a l i a , s u b s i s t e n c e  uses. Also, in c e r t a i n  i n s t a n c e s  the B o a r d  h a d  
e s t a b l i s h e d  s e p a r a t e  subsi stence p e r m i t  h u n t s  w h e r e  special 
h a r v e s t  r e s t r i c t i o n s  w e r e  necessary, (e.g. N e l c h i n a  caribou, Unit 
12 moose, U n i t  23 sheep.) As a r e s u l t  o f  the C o u r t  of Appeals' 
de c i s i o n  in this case, the Board of G a m e  a d o p t e d  e m e r g e n c y  
r e g u l a t i o n s  in June, 1985, g o v e r n i n g  all h u n t i n g  in Alaska,

p e r m i t  h u n t s  b a s e d  o n  the three c r i t e r i a  in A S  16.05.255(b) in 
situatio ns w h e r e  n o t  fall A l a s k a  r e s i d e n t  "s'ubsistence'' h u n t e r s  /  
c ould be a c c o m m o d a t e d .  -----  --- ---



d e f e n s e  if the trial court concludes that the State h a s  not

a d o p t e d  r e g u l a t i o n s  u n d e r  A S  1 6 . 0 5 . 2 5 5 ( b )  " s p e c i f i c a l l y "

p r o v i d i n g  for s u b s i s t e n c e  uses and r e c o g n i z i n g  the s u b s i s t e n c e '

priority. The court n o t e d  that the S ta te has the b u r d e n  of

d i s p r o v i n g  the e x i s t e n c e  of the d e f e n s e  b e y o n d  a r e a s o n a b l e

doubt. 698 P . 2d at 180.

On A p r i l  22, 1985, the State f i e l d  a t i mely p e t i t i o n

for rehearing. On M a y  8 , 1985, the C o u r t  o f  A p p e a l s  d e n i e d  the 

3 /
petition. —

On M a y  23, 1985, the State filed a m o t i o n  for stay in

the Court of Appeals, w h i c h  was denied on M a y  28, 1985.

On June 3, 1985, the State f i l e d  a m o t i o n  for stay of

the Court of Appeals' d e c i s i o n  as to p e r s o n s  o t h e r  than Eluska,

w h i c h  this Court denied on June 5, 1985, w i t h o u t  p r e j u d i c e  to the 

S tate to file a m o t i o n  for stay as to Eluska. On June 5, 1985, 

the State filed a m o t i o n  to stay the d e c i s i o n  as to Eluska, w h i c h  

this Cuurt g r a n t e d  on June 18, 1985.

On June 10, 1935, the State f i l e d  a t i mely P e t i t i o n  for

Z, /
Hearing, and m o t i o n  for e x p e d i t e d  review. —  O n  June 14, this 

C ourt g r a n t e d  the S t ate's m o t i o n  for e x p e d i t e d  review, a n d  on

3/ Counsel for the State did not r e c e i v e  n o t i c e  of that d enial 
u n t i l  M a y  20, 1985, d u r i n g  a t e l e p hone c o n v e r s a t i o n  w i t h  o p p o s i n g  
counsel. 1

k_! This Court g r a n t e d  the State's r e q u e s t  for an e x t e n s i o n  of 
time unti l June 10 to file its petition.



J u l y  31, 1985, this Court g r a n t e d  the S t a t e ' s  p e t i t i o n  for

h e a r i n g  and set a schedule for filing f o rmal b r iefs. — ^

.'management regulations.; The Court of A p p eal s' creation, out of 

wh o l e  cloth, of a n e w  "su bsi s t e n c e "  d e fense to c r i m i n a l  fish and 

game charg,es, casts serious doubt on the S t a t e ' s  a b i l i t y  to 

prosecute a w i d e  arra y of fish and g a m e  of fenses. This n o v e l  

defense, p r e m i s e d  on the court's a s s u m p t i o n  that AS 16.05.255(b) 

r equires s e p a r a t e  or "specific" s u b s i s t e n c e  regu la t i o n s ,  flatly 

ignores the p r o h i b i t i o n  e s t a b l i s h e d  in tA S  16. 0 5 . 9 2 0 (a) . that no 

h u n t i n g  is a l l o w e d  unless p r o p e r l y  a u t h o r i z e d  b y  AS 16.05 -- AS 

16.40 or b y  regulation.

M o r e o v e r ,  b y  sh ifting the b u r d e n  o f  p r o o f  to the State, 

the Court of A p p e a l s '  dec is i o n  m i s a p p l i e s  f w e l l - e s t a b l i s h e d  b u r d e n ?  

gpf proof principles' set out in U n i t e d  States v. Boy-d, 491 F . 2 d  

1163 (9th Cir. 1973); U n i o n  Oil Co. v. State, D e p a r t m e n t ,  of ' 

Natural R e s o u r c e s ,  574 P . 2d 1266 (Alaska 1978), and other cases 

c ited infra at 17.

5 /  This C o u r t ' s  J u l y  31 order w a s  e v i d e n t l y  m a i l e d  to the 
A t t o r n e y  G e n e r a l ' s  O f f i c e  on A u g u s t  1, 1985, b u t  this o f f i c e  did 
n o t  receive the order u n t i l  A u g u s t  7, 1985. A l t h o u g h  this fact 
r e d u c e d  the S t a t e ' s  time t q p r e p a r e  this brief, the State did not 
s e e k ^ a n  ̂e x t e n s i o n ^ s i n c e  £jyneI is'-tbf t h e ' " e s ^ f f c e ^ i r ^ ^ is^olvihg; theHfrfr

m o t i o n  for e x p e d i t e d  r e v i e w  of this case
( F o o tnote continued)
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In c r e a t i n g  this n e w  d e f e n s e  (which h a d  not b e e n  the 

s u bject of b r i e f i n g  b y  the parties), the court i g n o r e d  the fact

/ t r a t i v e  rem edies, w h i c h  should h a v e  b e e n  a p r e r e q u i s i t e  to 

r a i s i n g  the defense.

The c o u r t  also read M a d i s o n  v. A l a s k a  D e p a r t m e n t  of 

F i s h  and G a m e , 696 P. 2d 168 (Alaska 1985) o v e r b r o a d l y  to m e a n  

that " s u b s i s t e n c e  u s e s , "  as d e fined in AS 1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  include 

the take of g a m e  b y  a n y  res id e n t  for food, fuel, clothing, etc.,

an d  that all n o n - s u b s i s t e n c e  (which, as the c o u r t  suggests, means

all n o n - r e s i d e n t )  u s e s  m u s t  be c o m p l e t e l y  e l i m i n a t e d  b e f o r e  any 

r e s t r i c t i o n s  m a y  be i m p o s e d  on " s u b s i s t e n c e "  u sers. 698 P . 2d at 

1 7 8 ,  n . 6 .

A l t e r n a t i v e l y ,  if this Court u p h o l d s  the n e w

" s u b s i s t e n c e "  defense, this Court s h ould m o d i f y  the d e c i s i o n  to 

c l a r i f y  that the defense a p pli es p r o s p e c t i v e l y  only, in

a c c o r d a n c e  w i t h  S t a t e  v. G l a s s , 596 P . 2d 10 ( A laska 19-79).

M o s t  i m p ortant ly, however, the C o u r t  o f  Appeals'- ' 

tr e a t m e n t  o f  the s u b s i s t e n c e  issue r a i s e d  in E l u s k a , i n c l uding  

the Court's c r e a t i o n  o f  a n e w  c r i m i n a l  defense, a n d  its c r i t i c i s m  

o f  the B o a r d  o f  G a m e  for, in the c o u r t ' s  view, f a i l i n g  to do its 

d u t y  u n d e r  the s t a t e  subsiste nce law, /'does '"violence to the?

(Footnote c o n t i n u e d )  
w i l l  be f o r t h c o m i n g .
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' * *
. ■

• «
i

♦.Gonseryation , m e a s u r e s .  ; jThe^ Court, o f  A p p e a l s  d e c i s i o n  gives no 

^ecog^lt'iwi'^r'"ailV 'to the special i m p o r t a n c e  that w i l d l i f e  and' 

^fisheries r e s o u r c e s  h a v e  to Alaska, and the u n i q u e  c o n s i d e r a t i o n s

f t  I ^ v »  —- • V  f  .
frhich a ppl y to w i l d l i f e  and f i s h e r i e s  e n f orcement. S e e , e .g . ,f. ,

A l a s k a  B o a r d  of F i s h  an d Game v . T h o m a s , 635 P. 2d 1191, 1 1 9 A

(Alaska 1981); F / V  A m e r i c a n  E a g l e v. S t a t e , 620 P . 2d 657, 672'

(Alaska 1980), a p p e a l  dismissed, A 5 A U.S. 1 130, 102 S.Ct. 985 -

J
(1982); F r a n k  v. S t a t e , 604 P . 2d 1068, 1073 (Alask a 1979).

     •• • • -

^Fisheries a n d  w i l d l i f e  v i o l a t i o n s  o f t e n  o c c u r  in r e m o t e j

g r e a s y  and a r e  d i f f i c u l t . t o  detect. P r o s e c u t i o n s  o f t e n  occur in J

| m a l T  c o m m u n i t i e s  s c a t t e r e d  t h r o u g h o u t  the s t a te.; See g e n e r a l l y ^

A l a s k a  J u d i c i a l  Council, A l a s k a  F i s h  a n d  Game Sentences:

£? \ ' ̂  *♦ 
19 8 0--81 (April 1983), pp. 17, 37, p a s s im. State p r o s e c u t o r s  ^

r a r e l y  have the time, expertise, or da ta a v a i l a b l e  to prove, as a j#

r o u t i n e  p r e c o n d i t i o n  to p r o s e c u t i n g  m i s d e m e a n o r  citations, that

the r ecord s u p p o r t i n g  the u n d e r l y i n g  r e g u l a t i o n s  shows "adequate"..-!

6 /
c o n s i d e r a t i o n  o f  " s u b s i s t e n c e  u s e s . "  —  Y e t  that is p r e c i s e l y  

the r esult  o f  the c o u r t ' s  decision, s i n c e  it shifts the b u r d e n  of.Ti— *— in ilrfirjfr

■iustrfyihg' the regulations'’ onto the " S t a t e  ’w h e n e v e r ^ ^ ^ ' d e f e h d a n ^ ^  

i f i l e s’ a s e l f - s e r v i n g  Subsistence" a f f i d a v i t ; / / P a r t i c u l a r l y  in-' t h e - m- - —  - j  ■<=>

, a r e a ^ o f  subs is t e h e e  h u n t  ihg' and f i s h i h g i ^’which' 'involves • c o m p l e x T ^ 7

6 / The r e c o r d  s u p p o r t i n g  mos t g a m e  a n d  f i s h e r i e s  b o a r d  decisions 
c o n s i s t s  o f  tapes o f  b o a r d  p r o c e e d i n g s ,  o n  file  in Juneau.- 
B e c a u s e  of the h u n d r e d s  of p r o p o s a l s  c o n s i d e r e d  at each b o a r d  
m e e t ing, the b o a r d s  a r e  u n able to p r o v i d e  w r i t t e n  fin di n g s  for 
e a c h  of t h e i r  deci s i o n s .
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subjec t i v e  d e c i s i o n s  r e g a r d i n g  social and b i o l o g i c a l  evidence,
°  •l r - ** ; r , t —  -----------— °TrtMfrrtWtf r,|| Vi iTrtt. fcn .L ij*/

t the p r e s u m p t i o n  of v a l i d i t y  s h o u l d . b e  a s t r o n g  onej it should not 

l i ghtly b e c o m e  the p r o v i n c e  of the j u d i c i a r y  -- or the j u r y  -- to 

^second guess those r u l e m a k e r s  w h o  h a v e  s p e ci al e x p e r t i s e  in this
*-” ■** — J r . . .  - I* **— - —  r  r  .

/area. ;

A R G U M E N T

I.

This C o u rt S h o u l d  A p p l y  The " S u b s t i­
tut i o n  of J u d g m e n t "  S t a nda rd of R e v i e w .

The Court of Appeals' d e c ision in this case was based

up o n  that c o u r t ' s  i n t e r p r e t a t i o n  of law;, a c c o r d i n g l y ,  this Court

sh o u l d  apply  the " s u b s t i t u t i o n  of j u d g m e n t "  s t a n d a r d  of r ev iew in

decid i n g  this case. S tate v. F a i r b a n k s  N o r t h  S t a r  B o r o u g h  School

D i s t r i c t , 621 P . 2d 1329, 1331 n . 5  (Alaska 1981); O sness  v. D i mo nd

E s t a t e s , I n c . , 615 P . 2d 605, 610 (Alaska 1980); State, Commercial

Fisheries E n t r y  C o m m i s s i o n  v. T e m p l e t o n , 598 P . 2d 77, 80 (Alaska

1979); Guin v. H a , 591 P . 2d 1281, 1283 n . 6  ( A l a s k a  1979). This

C ourt should i n d e p e n d e n t l y  c o n s i d e r  the lower c o u r t ' s  ruling and

adopt I

.prece{? _ .vuunprecedent-, reason:' a n d  p o l i c y )  Id.

II.

T h e  N e w  J u d i c i a l l y - C r e a t e d  " S u b s i s t e n c e "  
D e f e n s e  C o n t r a d i c t s  the Clear L e g i s l a­
tive M a n d a t e  of A S  16.05.920(a)!

T h e  C o u r t  o f  Appeals' c r e a t i o n  of a c r i m i n a l  defense to 

i l leg al h u n t i n g  stems f r o m  the court's a s s u m p t i o n ,  d iscussed 

infra, that A S  16.0 5.255(b) r e q u i r e s  the B o a r d  o f  Game to adopt

- 1 0 -



separate or " s p e c i f i c "  s u b s i s t e n c e  r e g u l a t i o n s ,  a n d  that the

Board has n o t  done so. The " s u b s i s t e n c e "  defense, w h i c h  

sanctions h u n t i n g  not o t h e r w i s e  a u t h o r i z e d  by law or by' 

regulation, ignores  the c l e a r  l e g i s l a t i v e  m a n d a t e  of AS 

16.05.920(a), a n d  u n d e r m i n e s  the v i a b i l i t y  o f  h u n t i n g  laws, as 

discussed below.

( T h e C o u r t  of A p p e a l s’ n e w  c r i m i n a l  d e fens e of/

."subsistence t a k i n g "  is w i t h o u t  p r e c e d e n t  in n a t u r a l  r e s o u r c e s”? 

'law,* and n o  s u c h  d e fense was a d o p t e d  or m a n d a t e d  b y  the A l a s k a  

legislature. H a d  the l e g i s l a t u r e  i n t e n d e d  to create a 

"s u b s i s t e n c e "  defense, it w o u l d  p r e s u m a b l y  h a v e  done so. 

C o m p a r e , for example,t^AS 16.30.017, w h i c h  e x p r e s s l y  estab l i s h e s  a 

criminal d e f e n s e  to w a n t o n  w a s t e  of b i g  g a m e  animals, o t h e r w i s e

pr o h i b i t e d  b y  (AS 16.30.010.* See also J o r d a n  v. S t a t e , 681 P . 2d

346 (Alaska Ct. App. 1984), h o l d i n g  that the B o a r d  of Game's

affirm a t i v e  d e f e n s e  of taking in d e f e n s e  o f  life or p r o p e r t y  

"establishes the only c i r c u m s t a n c e s  u n d e r  w h i c h  a -defense of

n e c e s s i t y  can b e  i n t e r p o s e d  to a c l a i m  t h a t  gam e w a s  i l l e g a l l y

taken." Id̂ . at 348 (emphasis supplied.) — ^ T h i s  d e f e n s e  is n o t

p r e m i s e d  on a n y  r e q u i r e m e n t  o f  the A l a s k a  or U n i t e d  States

U  The a f f i r m a t i v e  defense of dire e merge n c y ,  5 A A C  92.400, 
should also h a v e  oeen i n c lud ed b y  the court.

- 1 1 -
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c o n s t i t u t i o n s ,  a n d  ^ V i o l a t e s  f u n d a m e n t a l  p r i n c i p l e s  o f ' . n a t u r a l /

r. -------- . j  : x. 8 A
r e s o u r c e  c o n s e r v a t i o n  a n d  m a n a g e m e n t . — >

T h e  n e e d  for viable, e n f o r c e a b l e  h u n t i n g  a n d  fishing'

rules flows f r o m  the m a n d a t e s  in A r t i c l e  V I I I  of the A l a s k a  *

Consti tution, w h i c h  p r o v i d e s  special d i r e c t i v e s  for m a n a g i n g  

Alaska's n a t u r a l  r e s o u r c e s  on a s u s t a i n e d  y i e l d  basis. A l a s k a  

Const, art. VIII, §§ 1-4. In f u l f i l l m e n t  of these r e s p o n s i­

bilities, the l e g i s l a t u r e  c r e a t e d  the B o a r d s  o f  Fi sheries and 

Game (AS 16.05. 2 2 1 ) ,  d e l e g a t e d  to them b r o a d  r e g u l a t o r y  a u t h o rity 

(including the duty to adopt subsis t e n c e  r e g u l a t i o n s  under AS 

16.05.251(b) a n d  AS 16 .05.255(b)) , and a d o p t e d  i^the fu nda m e n t a l /

..law that n o  t a k i n g  o f  the s t a t e’s fish and w i l d l i f e  r e s o u r c e s " m a y 7- ' ' ‘ . .   • ■ -

(’occii£ o u t s i d e  laws e n a c t e d  b y  the' l e g i s l a t u r e  or regulations' 7

, . > —HT~'— TT-rj .  r-| --r »-----i -y i  - -  Q  /
^adop t e d  b y  the r e s p e c t i v e  Boards. AS 1 6 . 0 5 . 9 2 0 ( a )  provides:

U n l e s s  p e r m i t t e d  b y  AS 16.05 - AS 16.40 or by 
r e g u l a t i o n  a d o p t e d  u n d e r  AS 1 6 . 0 5 - 1 6 . 4 0 ,  a person- 
m a y  not take, possess, transport, sell, offer to 
sell, purchase, or offer to p u r c h a s e  fish, game, 
or m a r i n e  a q u a t i c  plants, or a n y  p a r t  of. fish,
game, or a q u a t i c  plants, or a .nest o r  egg of fish
or game. : .

8 / Cf. F r a n k  v. S t a t e , 604 P. 2d 1068 ( A l a s k a  1979), h o l d i n g  
h u n ting laws that v i o l a t e  first a m e n d m e n t  rights to b e  
u n e n f o r c e a b l e .

9/ The l e g i s l a t u r e  has a d o p t e d  oth er laws s p e c i f i c a l l y  limiting 
the b o a r d  o f  g a m e ' s  a u t h o r i t y  to a l l o w  h u n t i n g .  For example, AS 
16.05.780 p r o h i b i t s  a d o p t i o n  of any s ea son f o r  c o w  (antlerless) 
m o o s e  u n less the s e a s o n  is affix*matively a p p r o v e d  b y  vote of the 
local a d v i s o r y  c ommittees.
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It follows that unless a hunting season has been 

properly authorized by state law or by the Board of Game (whethex*

for subsistence or not), /the legislature has dictated in AS'

- A s s v v  ''e—~ *"
; 16.05.920(a) that no huntxng may.occur. If a court determines

ww*........................................... *..   , . 1 _ ._.t hat the game board has adopted a regulatxon whxch fails to

comply "with’ the' subsistence law, then under AS 16.05.920(a) noI it . << *1. - . — - f  . ■ v. --  ■ - —* p* •
punting should be.authorized until the game board acts to open a’**“ . o>- • - • ..9 . . ■- . r j

£valid hunting season.. The result mandated by the Eluska decision

-- creation of a "subsistence" hunting defense to prosecution for

hunting not expressly authorized by statute or game board

i-egulation -- flatly contradicts the legislative mandate of AS

16. 051920,a).

To allow an individual to take game management law into 

his own hands by "declaring" an open season based on the hunter's 

belief that he is entitled to the animal for his own subsistence 

goes against .-fundamenta 1 principles of fish and game conservation,7t » . . . . . . .  . . . . .  • - Jr

fahd 'm'anag'emehtv? «S6'asbnrestrictions for" example, - serve many )«•   ■*“ .y-.iO.tn— I— i ItaimnlUI'lf'    i ...iSc... , . *:■__ , . •f.viiir

|purp'oses,''''jS^S^ag^r.pj^^fng game"^during'’critical'""periods .j .

-„i^formatloh: ’regarding

.hunters-and'animals, which necessitates, as ' a practical- matter?s 

&establishment'y of,seasons^-^bag-;..;limits ;'~ah4rjr'elated'Trep1brtingi’

10/ Moses decreed, for example, that "thou shalt not take the 
dam with the young ..." Deuteronomy 22:6. Season and sex 
restrictions have been law in the United States since colonial 
days. See T. Lund, American Wildlife Law (1980), p.66.
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^requirements. See generally, T. Lund, American Wildlife Law, 

(1980), p.66,- passim. .Continuous 'hunting' throughput the year; 

^without opportunity to gather data, ̂ wpuldjjiinder the managers'/ 

(ability to'assess population levels, and could lead to hunting in J 

./excess of' sustained yield levels./ See generally, A. Leopold, 

Principles of Wildlife Management (1933), p. 208, passim; ŝ ee  ̂

also A. Geis, "Population and Harvest Surveys," in A Manual Of | 

Wildlife Conservation (R. Teague, ed. 1971), p.67. As discussed * 

more fully below, the new judicially created "subsistence" 

defense is based on the court's erroneous assumption that the 

Board of Game must adopt separate or "specific" subsistence 

regulations, and is wrong as a matter of law and policy. The 

decision should be reversed, and this case remanded for trial.

III.

The Eluska Decision Provides An Overly 
Broad Interpretation of this Court's 
Madison Opinion.

The Eluska decision holds that AS 16.05.255(b) requires 

the Board of Game to adopt "specific" regulations permitting .the 

taking of game for subsistence uses, and that "[n]o such 

regulations were adopted governing Game Unit 8 [Kodiak Island]." 

698 P.2d 178. The court notes that "[w]hile the statute does not 

specifically state whether the regulations must be separate and 

clearly distinguishable from the regulations adopted pursuant to 

AS 16.05.255(a), it does require that provision for subsistence 

hunting must be made somewhere in the' regulations." 698 P.2d at

178 (referencing Madison, 696 P.2d 168.)
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The Eluska court's interpretation of AS 16.05.255(b) 

and of Madison is overly broad, and undermines [the approach,' 

discussed above at p. 4, taken by the Board of Game, whereby thev •’ 

/board incorporated management mechanisms into general., game/ 

[hunting seasons and bag limits so as to ensure a reasonable'/ 

'opportunity for the continuation of subsistence uses, and to give' 

/subsistence uses a priority where restrictions apply. The Court 

of Appeals erroneously concludes as a matter of law that the 

Board of Game has failed to act to implement the requirements of 

Ch. 151, SLA 1978. (See 698 P.2d at 179). This assumption 

provides the major policy reason for the Court's creation of the 

"subsistence" defense. (See 698 P.2d at 181 n.9) Nothing in the 

record supports the court's conclusion; the issue was not
K f

directly briefed below, and in fact, a review of hunting 

regulations, and justifications for them evident from tapes of 

board proceedings, would show a considerable effort by the board 

to comply with the law, and substantial success in crafting 

regulations throughout the state that do comply with the law. . 

Neither Madison nor AS 16.05.255(b) require the Board of Game, to 

adopt "specific" subsistence regulations, so long as subsistence 

uses by all Alaska residents are protected, and given the 

requisite priority where necessary. —  ̂ The Court of Appeals'

11/ See e.g., H.R. Rep. No. 96-97, Part 2, 96th Cong., 1st Sess. 
191 (1980), quoted in n.5 of the Eluska opinion.
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decision should be reversed, or modified to clarify that separate 

subsistence regulations are not required, and that Jso long as aV 

/reasonable opportunity exists "for subsistence hunting by allvI * * - -  -----• • • ■

/Alaska residents, non-sub si s t en c e uses need not be completely,i  9 M . . - -  ^ t

•?elir Inated.,'^

IV.

The "Subsistence" Defense Created By the
Court of Appeals Deviates From The
Burden of Proof~~Standard For Challenging 
Administrative Regulations.

Not only does the subsistence defense do violence to AS

16.05.920(a), but it'is inconsistent with well established burden

of proof standards for challenging administrative regulations.

The procedure for raising and establishing the defense,

as articulated at 698 P.2d at 180-82, is,, at best, subject to

differing interpretations. It appears that if a defendant files

an affidavit or presents some other minimal evidence indicating

he believed in good faith that his hunting was for "subsistence"

(as defined broadly in AS 16.05.940(23)), then the State has the

burden of proving that the applicable hunting regulations did not

in fact restrict subsistence uses, or were necessary' for

maintenance of the wildlife resource on a sustained yield basis.

Whether the State's burden of proof at this point is "beyond a

-reasonable doubt," or by a "preponderance of evidence," is

unclear. In any event, if the court decides that the State has

not met its burden of showing that the relevant hunting

regulation "adequately" provides for subsistence in accordance

-16-
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with the subsistence law, but concludes that reasonable minds 

could differ regarding the defendant's sincerity in believing he 

took the game for subsistence purposes, that issue would go to' 

the jury, and the State would have to show, beyond a reasonable 

doubt, that the defendant did not take the game with a good faith 

belief that it was for subsistence. Regardless of how one 

interprets the opinion, it cannot be reconciled with well 

established law regarding burden of proof.

Where a statute (such as AS 16.05.255) specifically

delegates to an administrative agency the power to make rules,

those rules are entitled to a presumption of procedural and

substantive validity. AS'-' 44.62.100; Alaska International

Industries, Inc. v. Kusarra, 602 P.2d 1245 (Alaska 1979). The

burden of rebutting this presumption, whether in a ’civil or a

.criminal context, is on the person challenging the rule. Alaska

International Industries, Inc. v. Musarra, 602 P.2d 1245 (Alaska

1979); Pacific States Box and Basket Co. v. White, 296 U.S. 176,

185 (1935); United States v. Boyd, 491 F.2d 1163, 1167 (9th Cir..

1973); Union Oil Co. v. State, Department of Natural Resources, "

574 P.2d 1266 (Alaska 1978); Langesater v. State, 668 P.2d 1359,
«*

1361 (Alaska Ct. App. 1983). The Boyd case is particularly 

instructive, since it arose in the context of a criminal 

prosecution of a vessel captain for failure to provide notice of 

an oil spill, under the 1970 Water Quality and Improvement Act, 

33 U.S.C. § 1161. The court noted that the presumption of
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4 • * 9
* I

validity of a regulation is a strong one, and does not require

special findings by the administrative agency:

Where a statute specifically delegates to an 
administrative agency the power to make rules, 
courts recognize a pre: ;umption that such rules, 
when duly noticed, are valid .... The presumed 
validity fjf a general regulation, in contrast to 
that of an individual adjudication, does not 
require special findings .... This presumption is 
rebuttable, particularly where the governing 
statute is penal, upon a showing that the 
challenged regulation is an unreasonable exercise 
of the delegated power - i.e. inconsistent with 
the statute .... The burden placed on Captain 
Boyd is thus a heavy one for he must show that the 
sheen test determination of harmfulness cannot be
considered a reasonable  expression ~o~f the
Congressional will, even though Congress has given 
the Executive broad authority to make that 
determination. [Citations and footnotes omitted, 
emphasis added.]

Id. at 1167.

The Eluska opinion, in establishing a criminal defense 

by judicial fiat, impermissibly shifts the burden of proof of

establishing the validity of a game regulation onto the State
^ _____________________  _  19/

[upon the mere presentation of a self serving affidavit?'. —  The< . ' ■■ . .

decision requires the State to show affirmatively (either by a

preponderance of the evidence or beyond a reasonable doubt,-

depending on how you read the opinion), that the hunting 

regulation either does not restrict subsistence uses, or that any

12/ Had the Court of Appeals construed the "subsistence" defense 
as an affirmative defense (defined in AS 11.81.900(b)(1)), the 
result would have been more in line with established case law. 
The Court of Appeals’ policy reasons for rejecting this approach 
are set out at 698 P.2d at 181, n.9.
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restriction placed on subsistence uses is necessary for sustained 

yield management of the resource. Requiring State prosecutors to 

prove these complex, subjective issues for the hundreds ofv 

fisheries and wildlife regulations in 5 AAC in virtually any 

poaching case imposes an overwhelming burden on the State. It is 

for good reason that under well established law, the burden of 

demonstiating illegality rests on the challenger of a regulation. 

Rose v. Commercial Fisheries Entry Commission, 647 P.2d 154, 161 

(Alaska 1982) ; Kenai Peninsula Fisherman's Cooperative 

Association, Inc. v. State, 628 P.2d 897, 906 (Alaska 1981);

Kingery v. Chappie, 504 P.2d 831, 835 (Alaska 1971). — ^

VThen an administrative regulation has been adopted in 

accordance with the procedural requirement of the Alaska 

Administrative Procedures Act, AS 44.62, and the legislature 

intended to commit to the agency discretion over the subject 

matter of the regulation, a court looks only at whether the 

regulation is consistent with and reasonably necessary to carry 

out - the statutory authority, and whether the regulation: is

13/ The Court of Appeals in Langesater v. State, 668 P.2d 1359,
1361 (Alaska Ct. App. 1983) specifically noted that unlike
challenges of public protection regulations discussed in Kingery
v. Chappie, 504 P.2d at 836, which require the State to come 
forward with "at least prima facie evidence that a reasonable 
relation to purpose exists before the burden shifts to the 
complainant," fish and game regulations can be successfully 
challenged only if the complainant meets the burden of showing 
lack of a rational basis between the regulation and public 
policy. The Langesater and Eluska decisions are irreconcilable.
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reasonable and not arbitrary. Chevron U.S.A., Inc. v. Le Resche, 

663 P.2d 923 '(Alaska 1983); Rose v. Commercial Fisheries Entry 

Commission, 647 P.2d 154, 161 (Alaska 1982); Kenai Peninsula^

Fisherman's Cooperative Association, Inc. v. State, 628 P.2d 897, 

906 (Alaska 1981); Kingery v. Chappie, 504 P.2d 831, 835 (Alaska 

1971); Kelly v. Zamarello, 486 P.2d 906, 911 (Alaska 1971). A 

reviewing court need not agree with the particular wisdom of the 

regulation, so long as it is satisfied that the regulation is not 

arbitrary and capricious. Kelly v. Zamarello, 486 P.2d 906, 911 

(Alaska 1971).

It is particularly important not to deviate from the 

above burden of proof allocation in the context of natural 

resources conservation and management regulations. This Court 

has in the past consistently recognized that regulation of 

hunting and fishing activities involves important public policy 

concerns in which the State has a strong interest. Alaska Board 

of Fish and Game v. Thomas, 635 P.2d 1191 (Alaska 1981); Frank v. 

State, 604 P.2d 1068, 1073 (Alaska 1979). This Court has also 

recognized that the State's authority to adopt regulations 

controlling fishing and hunting should be broadly construed. 

Kenai Peninsula Fisherman's Cooperative Association, Inc. v.

State, 628 P.2d 897 (Alaska 1981); Herscher v. State, Department 

of Commerce, 568 P.2d 996 (Alaska 1977).

In summary, the Eluska opinion constitutes a radical 

departure from the appropriate standard of proof for challenges 

to regulations adopted by an agency vested with discretionary

-20-



authority and expertise. The subsistence defense has 

particularly significant ramifications because it affects the 

wild, renewable resources of the State, which are subject to' 

special considerations both in our constitution and in state law. 

This Court should accordingly reverse the Court of Appeals' 

decision, or modify it to specify that the defendant has the 

burden of proving illegality of a hunting regulation, and then 

only if he has first exhausted his administrative remedies, 

discussed below.

V.

The Court of Appeals Erred In Creating A 
Subsistence Defense Absent A Showing 
That A Defendant Has Exhausted His 
Administrative Remedies.

The Eluska "subsistence" defense is, by its terms, 

available to any defendant without any showing that he has first 

requested the game or fisheries board to amend the challenged 

regulation. This result, in the context of subsistence 

regulations, deviates from principles supporting exhaustion of 

administrative remedies, and is inconsistent with the public 

process established by the legislature for identifying and 

authorizing subsistence hunting. Although in most criminal 

contexts there are sound policy reasons for allowing a defendant 

to argue that the law or regulation with which he is charged is ’ 

invalid, without proving exhaustion of administrative remedies, 

this principle does not apply universally, and should not apply



to subsistence hunting and fishing regulations, for the reasons 

discussed below.

It is well established that the doctrine of exhaustion* 

of administrative remedies may apply in the criminal arena, 

particularly when strong governmental interests are involved. 

Moore v. City of East Cleveland, 431 U.S. 494, 521-529, 97 S. Ct. 

1932, 1945--50 (1977) (Burger dissenting), McGee v. United

States, 402 U.S. 479, 91 S. Ct. 1565 (1971); McKart v. United 

States, 395 U.S. 185, 197-199, 89 S.Ct. 1657, 1664--65 (1969). 

In cases where exhaustion of administrative remedies is not 

statutorily mandated, its application is in the discretion of the

courts'. Aleknagik Natives, Ltd. v. Andrus, 648 F.2d 496, 500

(9th Cir. 1980), citing Eluska v. Andrus, 587 F.2d 996, 999 (9th 

Cir. 1978).

In a plurality decision in Moore v. City of East 

Cleveland, 431 U.S. 494, 97 S. Ct. 1932 (1977), the Court noted 

that the doctrine should not apply to bar a crimina-1 defendant 

from asserting constitutional invalidity of the statute under 

which he is charged (which is not the issue in the instant case),- 

but recognized that the doctrine may be applied in criminal 

cases, particularly where a statute implicitly or explicitly 

requires exhaustion of administrative remedies. Id. 431 U.S. at 

497 n.5, 97 S. Ct. at 1934 n.5.

In deciding whether to apply the doctrine, the courts 

weigh the litigant's need for judicial resolution against the 

agency's interests in creating a record, exercising its
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discretion without threat of litigious interruption, discouraging 

frequent flouting of the administrative process, and correcting 

mistakes. Aleknagik Natives, Ltd., 648 F.2d at 500. As noted* 

above, courts have required exhaustion of administrative remedies 

as a prerequisite to raising defenses in a number of criminal and 

civil penalty contexts. See cases cited in Chief Justice 

Burger's dissent in Moore v. City of East Cleveland, 431 U.S. at 

529--530, 97 S. Ct. at 1951, and cases cited in McKart v. United 

States, 395 U.S. 197, 89 S. Ct. 1657, passim. See also McGee v.

United States, 402 U.S. 479, 91 S. Ct. 1565 (1971) (selective

service); Bethlehem Steel Corp. v . EPA, 669 F.2d 903 (3rd Cir.

1982)'(EPA standards); Hawthorne Oil & Gas Corp. v. Department of 

Energy, 647 F.2d 1107 (Temp.Em.Ct.App. 1981) (petroleum price

regulations); Sanders v. McCrady, 537 F.2d 1199 (4th Cir.1976) 

(expulsion from National Guard); Donaldson v. United States, 264 

F.2d 804 (6th Cir. 1959) (civil penality for overproduction of 

wheat); Continental Research Corp. v. Train, 426 F.Supp. 713 (D. 

Me'. 1976) (civil penalty for unmarked pesticides); United States 

v. La Froscia, 354 F. Supp. 1338 (D.N.Y. 1973) (marijuana

prosecution).

In United States v. LaFroscia, 354 F.Supp. at 1341, the 

court recognized that use of the exhaustion doctrine in criminal 

cases should not be used absent a'strong governmental interest, 

but noted that such an interest exists "where the function of the 

administrative agency involves 'The ' exercise of discretionary

- 2 3 -



powers granted the agency by Congress, or requiring the 

application of special expertise.1" (Citing HcKart). Id. The 

same reasoning applies to the Board of Game. v

In People v. Calvar Corp., 36 N.E. 2d 644 (N.Y. 1941) 

the New York court refused to allow defendants, convicted of 

violating a zoning ordinance, to argue that the ordinance was an 

unconstitutional taking of property, absent a showing that they 

had first sought a zoning variance. See also Smith v. Cahoon, 

283 U.S. 553, 51 S.Ct. 582 (1931), where the Court, in dicta, 

reiterated the principle that if a statute, valid on its face, 

requires issuance of a license, the doctrine of exhaustion of 

administrative remedies applies to a person who fails to obtain a 

permit. Ld. at 562, 51 S.Ct. at 585. S_ee also ICC v. Appleyard, 

513 F.2d 575 (4th' Cir. 1975) (requiring exhaustion of permit

application procedure before raising permit statute defense).

Eluska presents a situation where ■ the doctrine of 

exhaustion should be applied, because t̂he . St atelsin t erestrTn^ 

fr e¥ource~'management outweighs the minimal burden on a defendant °7fcV g t o i O f t —A  - ■'     -•-■ih-fi •-».», -li niVn-"— --- -

|t‘d’ firsV see^^eguratory^adjustinent before flouting^tHe^Iaw^ gncEj 

^because the statutes and^regu 1 a11 ofiŝ 'imj)lementiî "'’tKe~rsubsis^’.tfience""J 

i d e for ample a dmin is traHyisF^r e ^ g ^ ^

.

» I

[impliedly,. if ‘ riot,'’ expressly, require ■application" ''to " "the”? 

appropriate agency, for review, before violating _the.J.aw^

The legislature, in enacting the subsistence law, 

created a comprehensive structure designed to channel information 

about subsistence uses to the Boards of Fisheries and Game, so
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that they can adopt regulations recognizing those uses. The 

legislature created a new division of subsistence within the' 

Department of Fish and Game, and charged that division with' 

gathering data on subsistence uses and making recommendations to 

the boards for regulations recognizing those uses. Sec. 3 Ch. 

151, SLA 1978, codified at AS 16.05.094. "That division's ability 

[to, gather data and information depends in large part on public' 

•cooperation,/ The legislature also had, before 1978, authorized 

creation of local fish and game advisory committees (Sec. I Ch. 

94, SLA 1959; am Sec. 4 Ch. 206, SLA 1975, codified at AS

16.05.260), which now number approximately 74; in addition, the 

joint-Board of Fisheries and Game adopted regulations (required 

for compliance with title VIII of the Alaska National Interest 

Lands Conservation Act ("ANILCA") P.L. 96-487, 94 Stat. 2371,

codified in pertinent part at 16 U.S.C. § 3115), establishing

regional advisory councils, providing staff assistance to the 

councils and committees, and specifying that the. Boards of

Fisheries and Game may not reject a subsistence regulation 

proposal from a council except under certain limited 

circumstances. 5 AAC 96.250; 5 AAC 96.610(e); 16 U.S.C. §

3115(c). — y1

14/ Sec. 807 of ANILCA, 16 U.S.C. §3117, for example, requires 
exhaustion of state administrative remedies before a person may 
file an action in U.S. District Court to enforce the subsistence 
provisions of title VIII of ANILCA.



The State is committed to ensuring that the mechanisms 

for public input, described above, function effectively. The 

division of subsistence and the division of boards' fiscal year 

1985 budgets, for example, included approximately $3.1 million 

for the subsistence division and $1.3 million for the division of 

boards, including funding for those agencys' expenditures for 

information gathering, research, local meetings, and adminis­

trative support for local committees and regional councils. —  ̂

The procedures by which the boards gather and analyze data on 

subsistence are set out at 5 AAC 99.010 and 5 AAC 96.610.

tlnrshort', the legislature "'.created a statewide network 

;by which subsistence users could give the boards information 

t regarding subsistence uses", so that the boards could provide for/ 

{those uses?. As a matter of public policy, the actions of the 

legislature and the boards should be viewed as vesting "potential? 

subsistence users (and other hunters) witn the duty, to first seek? 

Ia permitj: 'or other regulatory change, before engaging in 

/otherwise" illegal hunting-.

15/ Data provided by Steve Behnke, Dii tor, Division of 
...Subsistence, Department of Fish and Game. fhe Court may take' 
judicial notice of this as a public record under Alaska Rule of 
Evidence 201.

16/ In addition, AS 44.62.220 provides the opportunity to 
petition the board even outside the normal regulatory meeting 
time.
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To allow a person to ignore the r2adily available 

opportunity to request regulatory amendments, and simply to kill' 

animals at will and then claim a "subsistence" defense, isv 

totally incompatible with the carefully craft regulatory process 

established by the legislature, and with sound resource 

conservation. ^Requiring exhaustion of administrative remedies may

jbe the only way to insure that the boards willVtTe.jnade aware of,
... , \̂rr- * >

,'all subsistence uses,, and ir the best, way to provide an adequate,

{"record of the boards' decisions.

In deciding whether to apply the doctrine of exhaustion 

of administrative remedies to challenges to subsistence hunting 

and fishing violations, this Court should consider the particular 

facts and administrative system involved in regulating 

subsistence hunting and fishing described above. ' See Stratman v. 

Watt, 656 F.2d 1321 (9th Cir. 1980). In this regard, the

Illinois Supreme Court's reasoning in County of Lake v. MacNeal, 

181 N.E. 2d 85, 89— 98 (111. 1962) is useful; although that court 

rejected application of the doctrine of exhaustion of adminis­

trative remedies under the particular facts before it, it did 

acknowledge that the doctrine of e.xhai 'tion of remedies may be 

applied in the criminal arena. In that case, a municipality had 

filed a zoning violation complaint, and the court reasoned that 

the mere filing of a complaint indicated the city's prejudgment 

that the zoning ordinance in question, as applied to the property 

concerned, was valid and did not create a hardship. Therefore, 

it', would.Jhave been a "patently useless stepIL. to require- the~3



property owner to first seek administrative relief. Ijd. at 90.

Unlike the zoning situation in MacNeal, the absence of 

specific subsistence hunting regulations in a particular area'

.does not ref lect r::a prejudgment by the Roard of Game that
„ — - — •" - . . # _ . -
,'subsistence provisions are adc-.uate, but rather indicates a lack/

\
jof complete -'nformation about wha subsistence uses are and where, 

they exist. {Only through the administrative process can the 

jboard have an opportunity to correct any deficiency. See, e.g., 

Provo City v. Claudin, 63 P.2d 570, 574-75 (Utah 1936). The

Eluska decision makes no provision for exhaustion of adminis­

trative remedies, and on that basis should be reversed. — ^

17/ Although the exhaustion of remedies issue was not 
specifically covered in the state's Court of Appeals brief, .the. 
issue was briefed in the district court (R. 31) , was raised in 
the State's points on appeal (R. 89), and was discussed at oral 
argument in the Court of Appeals. 698 P.2d at 175. This-court- 
may, and should, consider and rule upon this important issue.
See Ratcliff v.Security National Bank, 670 P.2d 1139, 1141--42, 
n. 4 (Alaska 1983); see also Northern Corp. v. Chugach Electric 
Ass 'n, 523 P. 2d 1243~j 1245, n75 (Alaska 1974). Not only has the
State not intended to waive the argument, but because the
subsistence defense as articulated by the Court of Appeals was 
not contemplated by the parties ‘or specifically briefed, the 
parties should be allowed to raise pertinent arguments even if 
not addressed previously. Exhaustion of administrative remedies 
should have been an integral part of the Court of Appeals'
newly-fashioned defense.



VI.

• The Eluska Decision Should Not Apply 
Retroactively.

The Court of Appeals' decision failed to address the

\

critical issue of retroactivity of its novel "subsistence" 

defense. Although th tate's position is that the judicial 

creation of a subsistence defense to criminal charges is 

fundamentally flawed, if this Court should, arguendo, decline to 

reverse the appellate court, at the very least this Court must 

limit the Eluska defense to prospective cases only.

1979) and Judd v. S^ate, 482 P.2d 273 (Alaska 1971), articulated 

criteria to be used in determining whether to retroactively apply 

a new rule of law announced by the judiciary. These criteria 

include: (1) whether the purpose of the new ru] e of law is

primarily related to the integrity of the verdict (which would 

favor retroactive application) or whether the purpose is to 

further other ends (such as deterring unconstitutional police 

conduct, which would favor prospect. plication); (2) the

extent of the reliance by law enforcement authorities on the old

standards; and (3) the effect on the administration of justice of

a retroactive application ^f the new standards. State v. Glass,

in Glass dictate that the new subsistence defense be applied only 

in a prospective fashion. First, the Court of Appeals' purpose

This Court, in State v. Glass, 596 P. 2d 10 (Alaska

596 P.2d at 13, 14.

The three guidelines for deciding retroactivity set out
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in establishing the "subsistence" defense was to ensure that the 

Board of Game would comply with what the Court of Appeals 

believed AS 16.05.255(b) required (i.e., adoption of "specific"' 

subsistence regulations); the purpose was not related to 

"minimizing arbitrary fact finding." Td. at 13. Second, state 

enforcement officials have uniformly relied on "previous 

standards," i.e. on the validity of previously existing hunting 

regulations. Third, if the defense were applied retroactively, 

it would have a grave effect ot the administration of justice, 

requiring review of all cases in which a conviction may arguably 

have involved "subsistence" uses. The principle of 

non-retroactivity is particularly important in the . context of 

subsistence regulations, because this Court's recent ruling in 

Madison has necessitated some changes in the criteria used to 

identify subsistence uses of fish and game. It will take some 

time to ensure that all fisheries and game regulations statewide 

comply with Madison.

VII.

This Case Is Not Moot.

fThis- case' has not~“become moot ̂by. jy irfujsQ ) ^  '.off

f'suS's .huntsT} Although the Court of Appeals

indicates that "[i]f the State has enacted regulations making 

adequate provision for subsistence hunting then the defense we 

have recognized would not existf,]" (698 P.2d at 181-182) the

-30-
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determination of what is "adequate" remains a subjective one, to 

be decided within the context of the criminal defense to the 

challenged regulation. Thus, the mere adoption of separate' 

^subsistence regulations does not extinguish the defense, j The 

.State will still have the burden of proving, routinely, theC r ■ - - —

subjective "adequacy" of the subsistence regulations./

Moreover, (the Boards of Fisheries and Game still need

[this Court’s guidance on how to adopt permanent regulations that

comply with state law in light of both the Eluska and Madison { ”

 ̂rulings £ As discussed above, the issues in this case are not 

moot, but even if, arguendo, they were held to be technically 

moot,-this case falls within the public interest exception to the 

mootness doctrine. In Rutte>~ v. State, 668 P. 2d 1343 (Alaska

1983), this court applied the public interest exception to the 

mootness doctrine in the context of commercial fisheries 

regulations, where a decision of the Court would aid the agency 

in formulating new regulations and applying the old., and where 

non-parties were interested in the outcome of the suit. Jd._ at 

1346. That is patently the case here.

VIII._

CONCLUSION

For the reasons articulated above, the State 

respectfully requests this Court to reverse the decision of the 

Court of Appeals, or, in the alternative, to modify and limit the 

decision to specify that a person charged with illegal hunting 

may not challenge the hunting regulations without first having

-31-



exhausted adininisti-ative remedies, and must bear the burden of 

proving any alleged illegality of the regulations.

DATED at Anchorage, Alaska this j d a y  of September,'

1985.

HAROLD M. BROWN 
ATTORNEY GENERAL

Sarah Elizabeth McCracken 
Assistant Attorney General
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Dept, of Fish and Game 
Subsistence Hunting/Fishing 
Regulation Legislation

Madison v. Department 
of Fish & Game and 
State v. filuska

At your request, a number of department lawyers and 
fish and wildlife officers met on April 2b to discuss 
enforcement ramifications of the two recent appellate rulings 
involving subsistence rights.

On February 22, 1985, the supreme court struck down a 
regulation designed to identify eligibility for subsistence 
fishing in Cook Inlet. Madison v. Department of Fish & Game, 
  P.2d _____ (Alaska, No. 2911).

The Board of Fish attempted to allocate fish resources 
among three \iser groups: sports, commercial, and subsistence
fishermen. This allocation was done after a substantial number 
of hearings. Madison and other persons challenged the 
allocation regulation on the basis that it exceeded the scope of 
the state's subsistence law, AS 16.05.251(b).

Two superior court judges ruled that the allocation 
had a rational basis and denied the challenge. The supreme 
court reversed, holding that the issue was merely one of 
statutory construction and that the proper test was 
"substitution of judgment," not "rational basis.

The high court concluded that section .251(b) 
establishes priority for subsistence users over all others. If 
inadequate fish t-*; 1st tc accommodate all potential users, 
subsistence cla it;s are to be allowed use at the expense of 
others.

In response, on April b, 1985, the Board adopted a 
resolution (attached), recommending passage of SB 231 and HB 
288, i.e., the Governor's subsistence bills.

Shortly after the resolution was passed, the Court of 
Appeals issued its opinion in State v. Eluska, P.2d
(Ct. App. No b56, April 12, 19B^K ----- -----

Eluska had been charged with possessing game taken 
illegally out of season. H :• challenged the charge, arguing that

Daniel W. Hickey 
Chief Prosecutor 
Juneau

Victor C. Krumm 
District Attorney 
Anchorage

D A T E !

F I L E  NO 
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S U B J E C T :
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he was a subsistence hunter and that game regulations failed to 
adequately provide for subsistence hunting. Judge Roy Madsen 
agreed with Eluska, ruling that AS 16.05.0255(b) required the 
adoption of adequate subsistence regulations, and held that the 
Board of Game had not done this.

The Court of Appeals affirmed the dismissal, holding
that AS 16.05.255(b) mandated specific subsistence game
regulations. Because there are no such regulations, the 
appellate court announced a judicially created "subsistence use" 
defense.

Though Eluska addressed only a subsistence defense to 
game violations, and construed only AS 16.05.255(b), it appears 
that the same judicially-created subsistence use defense will 
now surface in the face of a challenge to AS 16.05.251(b),

These two provisions, i.e., .251(b) [fish] and .255(b) 
[game], are parallel provisions.

Considering Eluska and Madison together, the 
conclusion to be drawn Ts that a "subsistence use defense is 
now available f_«r all noncommercial fish or game violations 
residents.

Noncommercial, resident fish or game violators trigger
the defense by filing an affidavit asserting that the fish or
game was taken in a good faith belief that it was for a 
^subsistence use." If this preliminary showing is made, the 
state has the opportunity to establish, if possible, that
(1) the regulation allegedly violated did not restrict the 
taking of game, or (2) that the restriction was necessary to 
protect sustained yield.

These court decisions, in the face of the present 
regulatory scheme, seem to make enforcement of poaching laws 
impossible. It will be impossible to show that there is no 
restriction of resident subsistence taking as long as 
nonresidents or commercial fishing or hunting activities are 
allowed. In addition, we can never show that the restriction is 
necessary to protect sustained yield.

FISH

There are a number of alternations to the problems in 
the fisheries.
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