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Honorable bill Chef field liarch o, 1985
Governor Page 1
Thru: John Shivelv. Chier of Scarf
366-375-85

On February 22, 1935, che Alaska Supreme Court declarec 
Chan the boards Lacked statutory authority for che reg­
ulatory approach used in implementing the subsistence 
lav/. tladiscn v. alaska Department of Fish ana Game, ■ 
l i e .  7 A i i n  ' •

H a d i s o n  m e a n s  t h a t  a i l  A l a s k a n s  m a y  p a r t i c i p a t e  i n  s u b ­
s i s t e n c e  u s e s ,  a n d  t h a t  t h o s e  u s e s  c a n n o t  b e  r e s t r i c t e d  
u n t i l  s p o r t  a n d  c o m m e r c i a l  f i s h i n g ,  a n d  n o n - r e s i d e n t  
h u n t i n g  a n d  b i g  g a m e  g u i d i n g  a r e  e l i m i n a t e d .

Example: The Prince William Sound commercial
fishery may need to be restricted or even closed 
if necessary to accommodate the dip net fishery in 
the Cupper River.

example: The Henai River and Susitna drainage
sport fisheries may neea to be restricted or even 
closed if ’’subsistence fishing" by gill net must 
be allowed in large areas of Cook Inlet closed in 
recent years.

If the boards cannot protect fishing and hunting by 
rural Alaska residents under the state statutes, non- 
compliance with ANILCA could mandate some federal ac­
tion .



Honorable Dili Jiheffieicl 
Govcraur
Thru: John Shivelv, Chief of Staff
: 6 6 - 3 7 5 - t i b

liarch 6, 1935 
P a u e _<

III. Necessity for Governor's Brisling

A decision is required from the Governor on whecher che 
scare should proceec under one scacuces as interpreted by che 
court ir. ilacison. or whether an amen erne nc Co che scace scacuces 
should be sought co recum che regulatory authority che boards 
exercised before chis court decision.

LV. Background

? re -’lad is on: The scare’s position on che Alaska scacu- 
cory ana regulatory framework before chis ccurr deci­
sion was:

The legislature in 1973 intended co protect fish­
ing and hunting by individuals who reside in rural 
areas and communities i:i which che taking of fish 
stocks and game populations for personal ana fam­
ily consumption is a significant pare of cne local 
economy.

The eight criteria developed by che joint boards 
correctly .identified subsistence uses in rural 
areas and communities.

3. Fishing by nec for personal use by people from
ocher areas of che state could be accommodated
through Che personal use fishing category estab-
lishea by Che Board of Fisheries in fegulation.

Personal use fishing did not have a priority over 
sport fishing ana commercial fishing.



G o v e r n o r
T h r u :  J o h n  S h i v e l y ,  C h i e f  c f  S\n  /' /* r* -7 !• r, r
j o o - j / b - o o

Honorable Bill Sheffield heron 6, 1985
r a g e  4

w c<uLZ

l l a o . i s o n . T h e  c o u r t  h e l d  w i t h  r e g a r d  c o  c h e  s t a t u t o r y  
a n a  r e g u l a t o r * - /  f r a m e w o r k  i n  A l a s k a :

T h e  l e g i s l a t u r e  i n  1 9 7 3  d i d  n o c  i n t e n d  t h a t  s u b ­
s i s t e n c e  u s e s  w e r e  t c  b e  l i m i t e d  t o  h u n t i n g  a n d  
f i s h i n g  b y  r u r a l  n i a s k a  r e s i d e n t s .

T h e  l e g i s l a t u r e  i n  1 9 7 3  a i d  n o t  i n t e n d  s u b s i s t e n c e  
u s e s  t o  b e  i d e n t i f i e d  i n  t e r m s  c f  t h e  u s e s  o f  a n  
a r e a  o r  c o m m u n i t y .

C o n v e r s e l y ,  t h e  l e g i s l a t u r e  m  1 9 7 8  d i d  n o t  i n t e n d  
a  " g r a n d f a t h e r "  r i g h t s ,  l i m i t e d  e n t r y - t y p e  s y s t e m  
t o  c o n t r o l  e l i g i b i l i t y  f o r  s u b s i s t e n c e .

4 .  T h e  l e g i s l a t u r e  i n  1 9 7 8  i n t e n d e d  t h a t  s u b s i s t e n c e  
u s e s  c o u l d  b e  r e s t r i c t e d  o n l y  i f  i t  i s  n e c e s s a r y  
f o r  s u s t a i n e d  y i e l d  p u r p o s e s  a n d  i f  n o n - s u b s i s ­
t e n c e  u s e s  - -  s p o r t  a n d  c o m m e r c i a l  f i s h i n g ,  a n d  b y  
a n a l o g y ,  n o n - s t a t e - r e s i d e n t  a n d  t r o p h y  h u n t i n g * ,  
a n d  b i g  g a m e  g u i d i n g  - -  h a v e  a l r e a d y  b e e n  e l i m ­
i n a t e d  .

I f  a  s i t u a t i o n  r e q u i r e s  r e s t r i c t i o n  o f  s u b s i s t e n c e  
u s e s ,  d i s t i n c t i o n s  a m o n g  s u b s i s t e n c e  u s e r s  w i l l  b e  
b a s e d  o n  t h e  t h r e e  c r i t e r i a  c o n t a i n e d  i n  t h e  s t a t ­
u t e :  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  r e ­
s o u r c e ,  l o c a l  r e s i d e n c y ,  a n d  a v a i l a b i l i t y  o f  a l ­
t e r n a t i v e  r e s o u r c e s .
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H o n o r a b l e :  b i l l  S h e f f i e l d  
G o v e r n o r  

h r u :  J o h n  S h i v e l v ,  C h i ; . 1
6 6 - 3 7 5 - C o

b r a n

k . i-i j- L- . * 6, i 9 6 5

3a o e

;:eitvsnc raws

A .  S t a t e  l a w :  B e c a u s e  t h e  c o u r t  r u l e d  o n
t r u e  t i e r ,  a n d  l e g i s l a t i v e  i n t e n t  a l o n e .

s t a t u t o r y  e o n -  
w i i h o u t  r e a c h -

a r .y  c o n s t i t u t i o n * . . .  
u n  t h i s  i s s u e .
i • T.’ issues, tne legislature nay

j ecerai lav/:

T h e  A l a s k a  n a t i o n a l  I n t e r e s t  L a n a s  C o n s e r v a t i o n  
A c t  a l l o w s  t h e  s t a t e  t o  c o n t i n u e  e x e r c i s i n g  i t s  
t r a d i t i o n a l  m a n a g e m e n t  p r e r o g a t i v e s  o n  a l l  l a n d  
a n d  w a t e r  i n  A l a s k a  i f  t h e  s t a t e  i n  a  l a w  o f  g e n ­
e r a l  a p p l i c a b i l i t y  p r o v i d e s ,  a m o n g  o t h e r  t h i n g o
i . . e  c e r i n i t i o n  o r  s u o s i s t e n c e  u s e s  c c n t a m e a  m  
i- .i. J . L C A ,

7’ i , r f yy

b .  I t  i s  u n c l e a r  p r e c i s e l y  w h a t  f e d e r a l  m a n a g e ­
m e n t  w o u l d  e n t a i l ,  b u t  i t  h a s  b e e n  a r g u e a  
t h a t  a l l  n a v i g a b l e  w a t e r s  w o u l d  b e  i n c l u d e d ,  
a n d  t h a t  p o s s i b l y  s o m e  s t a t e  l a n d s  w o u l d  b e  
i n c l u d e d  i f  m i g r a t o r y  s p e c i e s  w e r e  i n v o l v e d .

T h e  I l a r i n e  H a m m a l  P r o t e c t i o n  A c t  a l s o  r e q u i r e s  
t h a t  i f  t h e  s t a t e  i s  t o  r e s u m e  m a n a g e m e n t ,  s t a t e  
l a w  m u s t  d e f i n e  s u b s i s t e n c e  u s e s  a s  u s e s  o f  f i s h  
a n d  g a m e  b y  r u r a l  A l a s k a  r e s i d e n t s .



H o n o r a b l e  B i l l  S h e f f i e l d  l i a r c h  6 ,  1 5 6 5
G o v e r n o r  P a g e  b
T h r u :  J o h n  S h i v e l y ,  C h i e f  o f  S t a f f
3 6 6 - 3 7 5 - 6 5

V I . A l t e r n a t i v e s

A .  I m p l e m e n t  t h e  c u r r e n t  s t a t u t e s  a s  i n t e r p r e t e d  b y  t h e  
c o u r t . C o n s e q u e n c e s :

A l l  h u n t i n g  a n d  a l l  n e t  f i s h i n g  f o r  p e r s o n a l  u s e  
b y  a l l  A l a s k a n s  i s  n o w  d e f i n e d  a s  " s u b s i s t e n c e  
u s e s , "  w h i c h  m u s t  b e  a u t h o r i s e d  u n l e s s  c h e  r e ­
s o u r c e  w i l l  b e  h a r m e d ,  a n d  w h i c h  m u s t  b e  g i v e r ,  a  
p r i o r i t y  o v e r  s p o r t  a n d  c o m m e r c i a l  u s e s .

2 .  A s  p a r t i c i p a t i o n  i n c r e a s e s  i r .  a  s u b s i s t e n c e  f i s h ­
e r y ,  s p o r t  a n d  c o m m e r c i a l  f i s h i n g  m u s t  b e  c l o s e d  
b e f o r e  s u b s i s t e n c e  r i s h i n g  c a n  b e  r e s t r i c t e d .  
( F o r  e x a m p l e ,  t h e o r e t i c a l l y  c h e  P r i n c e  W i l l i a m  
S o u n d  c o m m e r c i a l  f i s h e r y  c c u l d  b e  c l o s e d  b e c a u s e  
c f  a n  i n c r e a s e  i r .  " s u b s i s t e n c e  f i s h i n g "  i n  c h e  
C o p p e r  R i v e r )

3 .  S i m i l a r l y ,  a l l  c o m m e r c i a l  b i g  g a m e  g u i d i n g  a n d  a l l  
n o n - s t a t e - r e s i d e n t  a n d  t r o p h y  h u n t i n g  w o u l d  h a v e  
c o  b e  e l i m i n a t e d  b e f o r e  s u b s i s t e n c e  h u n t i n g  b y  
A l a s k a  r e s i d e n t s  c o u l d  b e  r e s t r i c t e d .

A ,  S u b s i s t e n c e  f i s h i n g  w o u l d  p r o b a b l y  h a v e  t o  b e  a u ­
t h o r i z e d  a n y  p l a c e  i n  t h e  s t a t e  w h e r e  i t  h a a  b e e n  
a u t h o r i z e d  i n  t h e  p a s t ,  u n l e s s  t h e  r e s o u r c e  w o u l d  
b e  h a r m e d .  ( F o r  e x a m p l e ,  M a d i s o n  c c u l d  r e q u i r e ,  
a r e a s  i n  C o o k  I n l e t  c l o s e d  t o  s u D s i s t e r . e e  f i s h i n g  
f o r  y e a r s  t o  r e o p e n ,  p o s s i b l y  a f f e c t i n g  t h e  K e n a i  
R i v e r  a n d  S u s i t n a  d r a i n a g e  s p o r t  f i s h e r i e s . )



H o n o r a b l e  B i l l  S h e f f i e l d  l i a r c h  6 ,  i ' L 8 5
G o v e r n o r  

h r u :  J o i n
J o o - 3 7 5 - 3 5

G o v e r n o r  P a g e  7
h r u :  J o h n  S h i v e l y ,  C h i e f  o r  S t a f f

a  a  ^ u n i u g  n o n —c c m p j.  m a c  a  w  m  . ' d J . L C i i , t h e  f o l l o w i n g  
c o u l d  r e s u l t :

a .  F e d e r a l  m a n a g e m e n t  o f  s o m e  k i n d  o n  a i l  f e d e r ­
a l  l a n d s  a n d  p o s s i b l y  a i l  n a v i g a b l e  w a t e r s  o f  
t h e  s t a t e  c o u r d  b e  a s s e r t e d  b y  t h e  D e p a r t m e n t  
o f  I n t e r i o r ,  o r  s o u g h t  t h r o u g h  j u d i c i a l  a c ­
t i o n  .

b .  O n e  m i l l i o n  c o l l a r s  i n  m a t c h i n g  f  e d v .  T a i  f u r . c s  
a u t h o r i z e d  b y  A I J I L C A  w o u l d  b e  L e s t  t o  t h e  
s t a t e .

I t  w o u l d  n o t  b e  p o s s i b l e  f o r  
m a r i n e  m a m m a l  m a n a g e m e n t .

t h e  s t a t e  t o  r e  s u r a

3 .  A m e n d  t h e  c u r r e n t  s t a t u t e s  t o  r e t u r n  t h e  r e g u l a t o r y  
a u t h o r i t y  t h e  
C o n s e q u e n c e s :
a u t h o r i t y  t h a t  t h e  b o a r d s  e x e r c i s e d  P e r o r e  A a d i s o n ,

B y  i n s e r t i n g  t h e  w o r d s  " r u r a l  A l a s k a  r e s i d e n t s "  
i n t o  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s ,  t h e  s c o p e  
o f  u s e s  q u a l i f y i n g  f o r  t h e  p r o t e c t i o n  a n d  p r i o r i t y  
o f  t h e  s u b s i s t e n c e  l a w  w o u l d  b e  n a r r o w e d .

2 .  B y  i n s e r t i n g  t h e  w o r d s  " r u r a l  A l a s k a  r e s i d e n t s "  
i n t o  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s ,  c o m p l i ­
a n c e  w i t h  A I J I L C A  c o u l d  b e  a s s u r e d .

B y  e s t a b l i s h i n g  t h e  p e r s o n a l  u s e  f i s h i n g  c a t e g o r y  
i n  s t a t u t e ,  h a r v e s t  o p p o r t u n i t i e s  f o r  p e o p l e  w h o  
d o  n o t  q u a l i f y  f o r  s u b s i s t e n c e  u s e s  c o u i u  b e  p r o ­
t e c t e d ,  w i t h o u t  g i v i n g  t h e s e  u s e s  a  p r i o r i t y  o v e r  
s p o r t  a n d  c o m m e r c i a l  f i s h i n g .
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MEMORANDUM State of Alaska

TO:

FROM :

B y :

D o n  C o l l i n s w o r t h ,  C o n i n i s s i o n e r  
D e o a r t m e n t  o f  F i s h  a n d  G a m e

DATE:

FILE NO:

N o r m a n  C . G o r s u c h  
A t t o r n e y  G e n e r a l

L i  5
L a r r i  I .  S o e n g l e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
N a t u r a l  R e s o u r c e s - A n c h o r a g e

TELEPHONE NO:

SUBJECT :

M a r c h  3 ,  1 9 8 3  

1 6 6 - 4 2 3 - 3 3

R e l a t i v e  r e s o u r c e  
s h o r t a g e  a c t i v a t i n g  
t h e  p r i o r i t y  i n  t h e  
s u b s i s t e n c e  l a w

D u r i n g  t h e  m e e t i n g  o f  t h e  J o i n t  B o a r d s  o f  F i s h e r i e s  a n d  
G a m e  w h i c h  b e g a n  i n  A n c h o r a g e  o n  N o v e m b e r  3 0 ,  1 9 8 2 ,  s e v e r a l  b e a r d  
m e m b e r s  r e q u e s t e d  c l a r i f i c a t i o n  r e g a r d i n g  h o w  a n d  w h e n  a  p r i o r i t y  
a p p l i e s  u n d e r  t h e  s u b s i s t e n c e  l a w .  U n d e r  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  
. 2 5 5 ( b ) ,  t h e  p r i o r i t y  b e c o m e s  a c t i v e  o n l y  w h e n  a  r e l a t i v e  
r e s o u r c e  s h o r t a g e  o c c u r s ,  c a u s e d ,  f o r  e x a m p l e ,  b y  i n c r e a s e  i n  
c o m p e t i t i o n  o r  d e c r e a s e  i n  h a r v e s t a b l e  s u r p l u s .  T h e  f o l l o w i n g  
d i a g r a m  m i g h t  a i d  i n  a p p l y i n g  t h e  s u b s i s t e n c e  l a w .

R e l a t i v e  a b u n d a n c e  B o a r d  a c t i o n  P r i o r i t y  s t a t u s
o f  r e s o u r c e

1 .  N o  s h o r t a g e * R e g u l a t i o n s  a l l o w a b l e  
( f o r  e x a m p l e ,  s e t t i n g  
a r e a s  a n d  s e a s o n s )

S u b s i s t e n c e  u s e s  
m u s t  b e  a l l o w e d ,  
b u t  p r i o r i t y  
i n a c t i v e ;  o c h e r  
u s e s  m a y  b e  
a l l o w e d

2 .  S h o r t a g e * R e s t r i c t i o n s  n e c e s s a r y

3 .  G r e a t e r  
S h o r t a g e -

F u r t h e r  r e s t r i c t i o n s  
n e c e s s a r v

S u b s i s t e n c e  u s e s  
m u s t  b e  a l l o w e d ,  
w i t h  a  p r i o r i t y  
o v e r  o t h e r  u s e s  
w h i c h  a r e  
a l l o w e d

O n l y  s u b s i s t e n c e  
u s e s  a r e  
a l l o w e d ,  w i t h  
p r i o r i t y  d i s t i n -  
g u i : u  •' i  g  a m o n g  
s u b s j . . -  '.e 
u s e r s .

02-001A lR«v. 10/791
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D o n  C o l l i n s w o r t h ,  C o m m i s s i o n e r , 
D e o a r t m e n t  c f  F i s h  a n d  G a m e  
1 6 o - 4 2 3 - 3 3

March 3, 19S3
P a g e  2

4 .  C r i t i c a l  
S h o r t a g e *

T o t a l  c l o s u r e  
n e c e s s a r y

N o  u s e s  m a y  b e  
a l l o w e d

*  S h o r t a g e  m e a n s  r e l a t i v e  r e s o u r c e  s h o r t a g e ,  w h e n  r e s t r i c t i o n s  
o n  n o n - s u b s i s t e n c e  u s e s  m u s t  b e  i m p o s e d  b e c a u s e  h a r v e s t  
c o m p e t i t i o n  a m o n g  u s e r  g r o u p s  o r  d e c l i n e  i n  n u m b e r s  o f  f i s h  o r  
g a m e  w o u l d  j e o p a r d i z e  s u s t a i n e d  y i e l d  o f  t h e  r e s o u r c e  o r  
s u b s i s t e n c e  u s e s  o f  t h e  r e s o u r c e .

T h e  d i a g r a m  i s  b a s e d  u p o n  t h e  f i r s t  s e n t e n c e  o f  A S  
1 6 . 0 5 . 2 5 1 ( b )  a n d  2 5 5 ( b ) :

T h e  3 o a r d  . . . s h a l l  a d o p t  r e g u l a t i o n s  . . . 
p e r m i t t i n g  . . . s u b s i s t e n c e  u s e s  u n l e s s  . . . 
s u c h  r e g u l a t i o n s  w i l l  j e o p a r d i z e  . . . t h e  . . . 
s u s t a i n e d  y i e l d .  . . .

P a r t  1  o f  t h e  d i a g r a m  r e f l e c t s  t h a t  w h e n  t h e r e  i s  n o  
r e l a t i v e  s h o r t a g e  c f  f i s h  o r  g a m e ,  t h e  b o a r d s  a r e  r e o u i r e d  b y  
t h e s e  s t a t u t e s  t o  a l l o w  o p p o r t u n i t i e s  f o r  s u b s i s t e n c e  u s e s  a n d  
m a y  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( a )  a n d  . 2 5 5 ( a )  a l l o w  o p p o r t u n i t i e s  f o r  
n o n - s u b s i s t e n c e  u s e s .  S u b s i s t e n c e  u s e s  a r e  i d e n t i f i e d  b y  t h e  
e i g h t  c r i t e r i a  w h i c h  t h e  b o a r d s  e s t a b l i s h e d  i n  5  A A C  9 9 . 0 1 0 ( b ) .  
I n  a  n o n - s h o r t a g e  s i t u a t i o n  t h e  p r i o r i t y  i s  n o t  a c t i v e  u n d e r  
s t a t e  l a w ,  n o r  u n d e r  t h e  f e d e r a l  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  
C o n s e r v a t i o n  A c t ,  T i t l e  V I I I  ( A N I L C A ) .  T h e  A N I L C A  p r o v i s i o n ,  
w h i c h  p a r a l l e l s  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d .  2 5 5 ( b )  i s  § 8 0 4 .  R e g a r d i n g  
t h a t  p r o v i s i o n ,  t h e  S e n a t e  c o m m i t t e e  r e p o r t  s t a t e s :

I f  a  p a r t i c u l a r  f i s h  o r  w i l d l i f e  p o p u l a t i o n  . . . 
i n  a  p a r t i c u l a r  a r e a  i s  s u f f i c i e n t '  t o  s u s t a i n  a  
h a r v e s t  b y  a l l  p e r s o n s  e n g a g e d  i n  s u b s i s t e n c e  a n d  
o t h e r  u s e s ,  t h e  i m p l e m e n t a t i o n  o f  r e s t r i c t i o n s  o n  
t a k i n g  s e t  f o r t h  i n  t h i s  s e c t i o n  n e e d  n o t  b e  
i m p o s e d  b y  t h e  s t a t e  r u l e m a k i n g  a u t h o r i t y .

S . R e p . N o .  4 1 3 ,  9 6 t h  C o n g . ,  1 s t  S e s s .  2 6 9  ( 1 9 7 9 ) .

A s  w i t h  o t h e r  u s e s ,  r e g u l a t i o n  c f  s u b s i s t e n c e  u s e s  e v e n  
w h e n  t h e r e  i s  n o  r e l a t i v e  s h o r t a g e  i s  a u t h o r i z e d .  R e g u l a t i o n s  
s h o u l d  b e  s t r u c t u r e d  t o  p r o v i d e  o p p o r t u n i t i e s  f o r  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  ( f o r  e x a m p l e ,  t h r o u g h  t h e  s e t t i n g  o f  a r e a s  a n d  
s e a s o n s ) ;  u n c o n s t r a i n e d  h a r v e s t s  w e r e  n o t  c o n t e m p l a t e d  b y  t h e  
l e g i s l a t u r e .  I n d e e d ,  r e g u l a t i o n  o f  s u b s i s t e n c e  u s e s  o n  a  c a s e  b y  
c a s e  b a s i s  h a s  b e e n  a n d  I s  p a r t  o f  s o u n d  r e s o u r c e  m a n a g e m e n t ,  a n d  
w a s  e x p e c t e d  b y  t h e  l e g i s l a t u r e .  F o r  e x a m o l e ,  t h e  i n t r o d u c t i o n
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t o  A l a s k a ' s  s u b s i s t e x i c e  l a w ,  S L A  1 9 7 0 ,  C h a p t e r  1 5 1 ,  S e c t i o n  1 ,  
s t a t e s  c h a t  b e n e f i c i a l  u s e  o f  A l a s k a ' s  f i s h  a n d  g a m e  r e s o u r c e s  b y  
a l l  s t a t e  r e s i d e n t s  " s h o u l d  b e  c a r e f u l l y  m o n i t o r e d  a n a  

• r e g u l a t e d  . . . T h e  B o a r d  o f  F i s h e r i e s  h a s  a d o p t e d
r e g u l a t i o n s  c a l l e d  " s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s . "  T h e  B o a r d  
o f  G a m e  h a s  g e n e r a l l y  r e g u l a t e d  s u b s i s t e n c e  u s e s  w i t h o u t  
d e s i g n a t i n g  t h e  r e g u l a t i o n s  a s  " s u b s i s t e n c e  r e g u l a t i o n s . "  T h e  
f a c t  t h a t  s u b s i s t e n c e  u s e s  a r e  t o  b e  a l l o w e d  b y  t h e  b o a r d s  d e e s  
n o t  a m o u n t  t o  a  g u a r a n t e e  t h a t  e a c h  p a r t i c i p a n t  w i l l  a c h i e v e  a  
p a r t i c u l a r  h a r v e s t .  R a t h e r ,  i t  i s  t h e  o p p o r t u n i t y  t o  e n g a g e  i n  
c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  w h i c h  i s  a s s u r e d ,  a s  l o n g  a s  
s u s t a i n e d  y i e l d  o f  t h e  r e s o u r c e  i s  n o t  t h e r e b y  j e o p a r d i z e d .  5 
A A C  9 9 . 0 1 0 ( c ) .

P a r t  2  o f  t h e  d i a g r a m  i s  b a s e d  u d o u  t h e  s e c o n d  s e n t e n c . .  
o f  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  2 5 5 ( b ) :

W h e n e v e r  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  
. . .  c o  a s s u r e  c h e  . . . s u s t a i n e d  y i e l d  . . .  o r  
. . . t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  s u c h  
r e s o u r c e s ,  s u b s i s t e n c e  u s e  s h a l l  b e  t h e  p r i o r i t y  
u s e .

I f  i n c r e a s e  i n  c o m p e t i t i o n  o r  d e c r e a s e  i n  h a r v e s t a b l e  
s u r p l u s  r e s u l t  i n  a  r e l a t i v e  r e s o u r c e  s h o r t a g e ,  r e s t r i c t i o n  o f  
s o m e  h a r / e s t  o p p o r t u n i t i e s  m a y  b e  n e c e s s a r y ,  a n d ,  i f  s o ,  t h e  
p r i o r i t y  f o r  s u b s i s t e n c e  u s e s  c o m e s  i n t o  p l a y .  T h e  b o a r d s  c a n  
u s e  a n y  o f  t h e  m a n y  m a n a g e m e n t  o p t i o n s  a v a i l a b l e  c o  t h e m  i n  
i m p o s i n g  t h e  n e e d e d  r e s t r i c t i o n s  o n  n o n - s u b s i s t e n c e  u s e s  a n d  i n  
c o n t i n u i n g  t o  r e g u l a t e  s u b s i s t e n c e  u s e s  i n  a  w a y  t h a t  p r o t e c t s  
t h e  o p p o r t u n i t y  f o r  s u b s i s t e n c e  h a r v e s t s .  F o r  e x a m p l e , *  s e a s o n s  
c o u l d  b e  a l t e r e d ,  o r  t h e  u s e  o f  a i r c r a f t  p r o h i b i t e d .  O f  c o u r s e ,  
i n  e x t r e m e  c a s e s  t h e  o p t i o n  o f  p r e c l u d i n g  n o n - s u b s i s t e n c e  
h a r v e s t s  r e m a i n s  a v a i l a b l e .

P a r t  3  o f  t h e  d i a g r a m  i s  b a s e d  u p o n  t h e  t h i r d  s e n t e n c e  
o f  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  2 5 5 ( b ) :

I f  f u r t h e r  r e s t r i c t i o n  i s  n e c e s s a r y ,  t h e  b o a r d  
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  a n d  l i m i t a t i o n s  o n  
a n d  p r i o r i t i e s  f o r  t h e s e  c o n s u m p t i v e  u s e s  o n  t h e  
b a s i s  o f  t h e  f o l l o w i n g  c r i t e r i a :

( 1 )  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  c h e  
r e s o u r c e  a s  t h e  m a i n s t a y  o f  o n e 1 s ' l i v e l i h o o d ;

( 2 )  l o c a l  r e s i d e n c y ;  a n d

( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .
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A  m o r e  s e r i o u s  r e s o u r c e  s h o r t a g e  r e s u l t i n g  f r o m  g r e a t e r  
i n c r e a s e  i n  c o m p e t i t i o n  o r  d e c r e a s e  i n  h a r v e s t a b l e  s u r p l u s  m a y  
r e q u i r e  s t i l l  f u r t h e r  r e s t r i c t i o n  o f  h a r v e s t  o p p o r t u n i t i e s .  I f  
s o ,  s u b s i s t e n c e  u s e s  w i l l  b e  t h e  l a s t  t o  b e  p r e c l u d e d .  A t  t h e  
p o i n t  t h a t  o n l y  s u b s i s t e n c e  u s e s  r e m a i n ,  t h e  c r i t e r i a  l i s t e d  i n  
t h e  s t a t u t e  w o u l d  f o r m  a  b a s i s  f o r  d i s t r i b u t i n g  t h e  a l l o w a b l e  
h a r v e s t  a m o n g  s u b s i s t e n c e  u s e r s .  T h i s  i s  t h e  o n l y  p o i n t  a t  w h i c h  
t h e  b o a r d s  m a y  m a k e  d i s t i n c t i o n s  a m o n g  u s e r s  b a s e d  u p o n  t h e i r  
i n d i v i d u a l  c h a r a c t e r i s t i c s ,  r a t h e r  t h a n  d i s t i n g u i s h i n g  a m o n g  u s e s  
b y  e x a m i n i n g  t h e  c h a r a c t e r i s t i c s  o f  t h o s e  u s e s .

P a r t  4  o f  t h e  d i a g r a m  r e f l e c t s  t h e  u n d e r l y i n g  c o n s t i t u ­
t i o n a l  a n d  s t a t u t o r y  m a n d a t e  t h a t  s u s t a i n e d  y i e l d  " i s  a l w a y s  t h e  
p a r a m o u n t  c o n c e r n .  ' A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  V I I I ,  S e c t i o n  4 ;  
A S  1 6 . 0 5 . 2 5 1  ( b ;  a n d  . 2 5 5 ( b ) .  I f  t h e  s t a t u s  o f  a  f i s h  o r  g a m e  
r e s o u r c e  i s  s u c h  t h a t  m a i n t e n a n c e  o f  s u s t a i n e d  y i e l d  r e q u i r e s  
t h a t  a l l  h a r v e s t  c e a s e ,  n o  u s e  ( i n c l u d i n g  s u b s i s t e n c e )  m a y  b e  
a l l o w e d .

W e  h o p e  t h i s  d i a g r a m  a n d  e x p l a n a t i o n  c l a r i f y  t h a t  u n d e r  
t h e  s u b s i s t e n c e  l a w ,  t h e  p r i o r i t y  b e c o m e s  a c t i v e  o n l y  i n  t i m e s  c f  
r e l a t i v e  r e s o u r c e  s h o r t a g e .

L I S / j m o



OFFICE CF THE A T T O R N E Y  GENERAL

BILL SHEFFIELD. GOVERNOR

POUCH K -  STA TE CAPITOL JUNEAU. ALASKA 99811 PHONE: ',907) 465-3600

M a r c h  3 ,  I P ? 5

M  E  M C P.

TC: H o n o r a b l e  B i l l  S h e f f i e l d  
G o v e r n o r

F R O M :  H e r m a n  C .  G o r a n c h
z i c r o r n e y  G e n e r a l

R E :  A t t a c h e d  b i l l  r e g a r d i n g  t h e
t a k i n g  o f  f i s h  a n a  g a m e  f o r  
s u b s i s t e n c e  a n a  p e r s o n a l  u s e  
C u r  f i l e :  2 7 7 -  1 7 6 - 6 5

%
A t t a c h e d  i r ,  a  t i l l  r e g a r d i n g  t h e  t a k i n g  o f  f i s h  a n d  

g a m e  f o r  s u b s i s t e n c e  a n d  p e r s o n a l  u s e .  I t  w a s  r e q u e s t e d  i n  o r ­
d e r  t o  r e t u r n  t o  t h e  B o a r d s  o f  F i s h e r i e s  a r . d  C a m e  t h e  r e g u l a t o r y  
a u t h o r i t y  t h e y  h a d  e x e r c i s e d  b e f o r e  l . n d i s o n  v .  A i r . s k a  D e p a r t m e n t  
c f  F i s h  a r . d  G a m e . S u p r e m e  C o u r t  C p i n .  I ' c - .  A 9 1 I ( A l a s k a ,  F e b r u -  

9 b 5 )  .C*i> ; a. *-

T h i s  b i l l  w o u l d  a l l o w  t h e  b o a r d s  t c  c o n t i n u e  i m p l e ­
m e n t i n g  t h e  l a w  a s  t h e y  h a d  b e f o r e  M a d i s o n . b y  ( 1 )  s p e c i f y i n g  
t h a t  s u b s i s t e n c e  u s e s  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  c f  f i s h  
a n d  g a m e  b y  r u r a l  A l a s k a  r e s i d e n t s ,  a n d  ( 1 )  s t a t u t o r i l y  e s t a b ­
l i s h i n g  p e r s o n a l  u s e  f i s h i n g  a s  a  m e a n s  f o r  t h e  B o a r d  o f  F i s h e r ­
i e s  t c  p r o v i d e  a c c e s s  t o  f i s h  b y  n e t s  o r  o t h e r  m e a n s  f o r  p e r s o n ­
a l  u s e  f o r  A l a s k a n s  t h r o u g h o u t  t h e  s t a t e .  T h e  c o m b i n a t i o n  o f  
t h e s e  t w o  a m e n d m e n t s  w o u l d  r e t u r n  f i s h  a n d  g a m e  r e g u l a t o r y  a u ­
t h o r i t y  t o  i t s  p r e - M a d i s o n  s t a t u s .

A  c r a f t  t r a n s m i t t a l  l e t t e r  '  s  t h e  l e g i s l a t u r e ,  e x ­
p l a i n i n g  t h e  b i l l  i n  m o r e  d e t a i l ,  i s  a l s o  a t t a c h e d .

N C G j L I S : d i m

c c  w / e n c . :  H o n o r a b l e  D o n  C o l l i n s w o r t h
C o m m i s s i o n e r
D e p a r t m e n t  o f  F i s h  a n d  G a m e
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U n d e r  c h e  a u t h o r i t y  c f  a r t .  I l l ,  s e c .  o f  t h e  A l a s k a

C o n s t i t u t i o n ,  I  a n  C r a n s m i t C i r . g  a  b i l l  r e g a r d i n g  t h e  t a k ­

i n g  o f  f i s h  a n d  g a m e  f o r  s u c s i s t e n c e  a n d  p e r s o n a l  u s e s .  

T h e  p u r p o s e  o f  t h i s  b i l l  i s  t c  a m e n d  A S  1 6  t o  d e l e g a t e  t o  

t h e  A l a s k a  B o a r d  c t  F i s h e r i e s :  a n d  A l a s k a  B c a r c .  o f  G a m e  t h e  

s a m e  a u t h o r i t y  t o  r e g u l a t e  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  

g a m e  p o p u l a t i o n s  t h a t  t h e  b o a r d s  e x e r c i s e d  b e f o r e  t h e  r e ­

c e n t  d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  i n  M a d i s o n  v .  

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G ^ m a . S u p r e m e  C o u r t  O p  i n .  

K o .  2 9 1 1  ( F e b r u a r y  2 2 ,  1 9 8 5 ) .

T h e  b i l l  d o e s  s o  i n  t w o  w a y s .  F i r s t ,  t h e  b i l l  w o u l d  a m e n d  

A S  16 . 0 5 . 9 4 0 ( 2 3 )  t o  l i m i t  t h e  i d e n t i f i c a t i o n  o f  " s u b s i s ­

t e n c e  u s e s "  c f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  c o  h u n t i n g  

a n d  f i s h i n g  f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  a n d  r e l a t ­

e d  u s e s  b y  r e s i d e n t s  o f  r u r a l  c o m m u n i t i e s  o r  r u r a l  a r e a s ,  

w h e r e  t h e  t a k i n g  o f  f i s h  a n d  g a m e  f o r  s u c h  u s e s  i s  a  s i g ­

n i f i c a n t  p a r t  o f  t h e  e c o n o m y  o f  t h e  c o m m u n i t y  c r  a r e a .  

T h i s  c h a n g e  r e c o g n i z e s  t h a t  i n  r u r a l  A l a s k a  t h e  t a k i n g  o f  

f i s h  a n d  w i l d l i f e  i s  e s s e n t i a l  t o  t h e  h e a l t h ,  s a f e t y ,  a n d  

■ g e n e r a l  w e l f a r e  o r  A l a s k a n s  d o m i c i l e d  i n  m a n y  o f  t h e  r u r a l  

c o m m u n i t i e s  a n d  r u r a l  a r e a s  o f  o u r  s t a t e  a n d  t o  t h e  e c o n ­

o m y  o r  t h e  c o m m u n i t y  o r  a r e a  i n  w h i c h  t h e y  r e s i d e .  A s  t h e  

A l a s k a  D e p a r t m e n t  o r  F i s h  a n d  G a m e  h a s  d e t e r m i n e d  f r o m  i t s  

r e s e a r c h  o n  t h i s  s u b j e c t :

 ̂ *7 m
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A l a s k a  i s  c h a r a c t e r i s e d  b y  a  d i v e r s i t y  c f  
s c c i o a c c r . c n i c  s y s t e m s  a n c  p a t t e r n s  c :  r e ­
s o u r c e  u s e .  . . .  I s  ; ; e e a : s  c l e a r  t h a t  t h e  
e c o n o m i c  a r . c  s o c i a l  s t a b i l i t y  o s  t s a r . y  c c n -  
i t u r . i t i a s  c a p e r . c  u s e r ,  a c c e s s  t o  a r . d  u s i l i -  
t a t i c r .  o f  r e n e w a b l e  f i s h  e r a  w i l d l i f e  r e ­
s o u r c e s . D i s r u p t i o n s  o f  t h e  r e l a t i o n s h i p s  
b e t w e e n  t h e  c c o c c u r . i c y  a r . c .  t h e  r e s o u r c e  b r . s e  
i t a v  a f f e c t  t h e  v i a b i l i t y  o f  t h e s e  w a v s  o f  
l i f e .

A l a s k a  D  e p  a r t  t e e n  t  c f  F i s h  a r . d  G a m e .  D i v i s i o n  o f  S u b s i s ­

t e n c e ,  R e s o u r c e  U s e  a r c  S c c i c e c c r . o r i c  S y s t e m s :  C a s e  S t u d ­

i e s  o r  F i s h i n c  a r c  H u n t  o r .  a  i r .  . - . I r . c k - r  C o m m u n i t i e s  , t e c h n i ­

c a l  p a p e r  M o .  c l ,  2 7 1  ( 1 9 8 3 ) .

%

S e c o n d ,  c h e  b i l l  w o u l d  e s t a b l i s h  a  s t a t u t o r y  d e f i n i t i c r .  c f  

t h e  t e r m  " p e r s o n a l  u s e  f i s h i n g "  f  p r o p o s e c  A S  1 6 . 0 5 . -  

9 4 U ( 2 8 ) ) .  T h e  A l a s k a  F c a r c  c t  F i s h e r i e s  h a s  a i r e a c y  e s ­

t a b l i s h e d  t h i s  c a t e g o r y  b y  r e g u l a t i o n .  T h i s  c a t e s c r y  o f  

h a r v e s t ,  t h o u g h  n e t  s u b s i s t e n c e  s i  s h i n s , i s  i r . D o r t a r . t  t o  

A l a s k a  r e s i d e n t s .  A f t e r  t h e  b o a r d  h a s  i d e n t i f i e d  t h e  

" s u b s i s t e n c e  u s e s , "  i f  a n y ,  o f  p a r t i c u l a r  f i s h  s t o c k s ,  

A S  1 6 . 0 5 . 9 4 0 ( 2 8 )  a n d  t h e  a m e r . d r . e n t  t c  A S  1 6 . 0 5 . 2 5 1  ( a ) ( 6 )  

a n d  a d d i t i o n  o f  A S  1 6 . 0 5 . 2 5 1  ( a )  ( 1 2 . )  , i n  s e c .  2  o f  t h e  

b i l l ,  w o u l d  a u t h o r i s e  t h e  b e a r d  c o  a d o p t  r e g u l a t i o n s  

a l l o c a t i n g  a c c e s s  t o  t h o s e  s t o c k s  f o r  t h e  p u r p o s e s  o f  

p e r s o n a l  u s e ,  s p o r t ,  a n d  c o m m e r c i a l  f i s h i n g  i n  a  f a i r  a r . c  

r e a s o n a b l e  m a n n e r  c o n s i s t e n t  w i t h  i t s  c o n s t i t u t i o n a l  

r e s p o n s i b i l i t y  t o  a d o p t  r e g u l a t i o n s  t c  u s e ,  c e v e l o o ,  a n d

- 2 -
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c o n s e r v e  f i s h  s t o c k s  f o r  t h e  m a x i m u m  b e n e f i t  o f  a l l  

A l a s k a n s .

*
A s  p r e v i o u s l y  m e n t i o n e d ,  t h i s  l e g i s l a t i o n  i s  i n t e n d e d  o n l y  

t o  p r o v i d e  t h e  b o a r d s  t h e  s a m e  r e g u l a t o r y  a u t h o r i t y  w h i c h  

t h e y  e x e r c i s e d  b e f o r e  M a d i s o n  v .  A l a s k a  D e p a r t m e n t  c f  f i s h  

a n d  G a m e . C o n s e q u e n t l y , 7. u r g e  y o u r  e x p e d i t i o u s  c o n s i d e ­

r a t i o n  o f  t h i s  b i l l ,  s i n c e  i t s  e n a c t m e n t  i s  e s s e n t i a l  t o  

p r o v i d e  t h e  b o a r a s  s u f f i c i e n t  r e g u l a t o r y  f l e x i b i l i t y  t o  

e n s u r e  t h a t  A l a s k a n s  a r e  p r o v i d e d  f a i r  a r . d  r e a s o n a b l e  

a c c e s s  t o  o u r  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .  E n a c t m e n t  

w i l l  a l s o  e n s u r e  t h a t  t h e  S t a t e  o f  . e i a s k a  r e m a i n s  i n  c o m ­

p l i a n c e  w i t h  t h e  p r o v i s i o n s  c f  T i t l e  V I I I  o f  t h e  A l a s k a  

n a t i o n a l  I n t e r e s t  L a n a s  C o n s e r v a t i o n  A c t  a r . d ,  c o n s e q u e n t ­

l y ,  r e t a i n s  f u l l  a u t h o r i t y  t c  r e g u l a t e  t h e  t a k i n g  c f  f i s h  

a n d  g a m e  o n  a l l  l a n d  a n a  i n  a i l  w a t e r  o f  t h e  s t a t e .

S i n c e r e l y ,

3 i l !  S h e f f i e l d  
G o v e r n o r

- 3 -



3  7 7 -  ( 1  < c - 3 5I n t r o d u c e d :  3 / 1 3 / 8 5
R e f e r r e d :  S t a t e  A f f a i r s ,  R e s o u r c e s ,

J u d i c i a r y  a n d  F i n a n c e

I n  ~ > ~ e s <»-.I

BY THE RULES COMMITTEE BY
1 IN THE SENATE REQUEST OF THE GOVERNOR

2 SENATE BILL-NO.  2 3 1  ( / f  o / / /  . Z S S J

2 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 F o r  ^ n  • c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  t a k i n g  o f  f i s h  a n d  game f o r

7 s u b s i s t e n c e  a n d  p e r s o n a l  u s e ;  a n d  p r o v i d i n g  f o r  a n

8 e f f e c t i v e  d a t e . "

9 BE IT  ENA ED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  S e c t i o n  1.  FINDINGS. The  l e g i s l a t u r e  f i n d s  t h a t

11 ( 1 )  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  game p o p u l a t i o n s  f o r

12 p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  a n d  r e l a t e d  u s e s  i s  e s s e n t i a l  t o  t h e

13 h e a l t h ,  s a f e t y ,  a n d  g e n e r a l  w e l f a r e  o f  A l a s k a n s  d o m i c i l e d  i n  r u r a l

14 c o m m u n i t i e s  o r  r u r a l  a r e a s  i n  w h i c h  t h e  t a k i n g  o f  f i s h  a n d  game f o r

15 s u c h  u s e s  i s  a  s i g n i f i c a n t  p a r t  o f  t h e  e con om y o f  t h e  c o m m u n i t y  o r

16 a r e a ;  a n d

17 ( 2 )  t h e  t a k i n g  o f  f i s h  s t o c k s  a n d  game p o p u l a t i o n s  f o r

18 p e r s o n a l ,  s p o r t ,  a n d  c o m m e r c i a l  u s e s  i s  a l s o  o f  e c o n o m i c  a n d  r e c r e -

19 a t i o n a l  i m p o r t a n c e  t o  A l a s k a n s  who r e s i d e  a n y w h e r e  i n  t h e  s t a t e .

20 *  S e c .  L.  AS 1 6 . 0 5 . 2 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

21  ( a )  T h e  B o a r d  o "  F i s h e r i e s  may a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s

22 a d v i s a b l e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . -

23 6 2 )  f o r

24 ( 1 )  s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g e s  a n d  s a n c t u -

25 a r i e s  i n  t h e  w a t e r s  o f  t h e  s t a t e  e v e r  w h i c h  i t  h a s  j u r i s d i c t i o n ,

26 s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

27 ( 2 )  e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  f o r  t h e

28 t a k i n g  o f  f i s h ;

29 ( 3 )  s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  l e v e l s ,  a n d  s e x  a n d
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1 s iz e  l im i ta t io n s  on the ta k in g  o f f is h ;

2 (4) e s ta b lis h in g  the means and methods employed in  the

3 p u r s u i t , cap tu re and tra n s p o r t o f f is h ;

4 (5) e s ta b lis h in g  marking and id e n t i f i c a t io n  requ irem en ts

5 fo r  means used in  p u r s u i t , cap tu re and tra n s p o r t o f f is h ;

6 (6 ) c la s s i f y in g  as commercia l f is h , s p o r t f i s h , pe rsona l

7 use f is h , o r p re da to rs o r o th e r ca te g o r ie s e s s e n t ia l f o r  re g u la to ry

8 purposes;

9 (7 ) watershed and h a b ita t improvement, and management,

10 co n se rv a tio n , p ro te c t io n , use, d is p o s a l, p ro paga tio n and s to c k in g o f

11 f is h ;

12 (8 ) in v e s t ig a t in g  and de te rm in in g the e x te n t and e f fe c t o f

13 d isease , p re d a tio n , and com pe tit io n amorg f is h  in  the s ta te , e x e rc is -

14 in g c o n tro l measures cons ide red necessary to the resou rces o f the

15 s ta te ;

16 (9 ) p ro h ib i t in g  and re g u la t in g  the l iv e  cap tu re , posses-

17 s io n , t ra n s p o r t , o r re le a se o f n a t iv e  o r e x o t ic  f is h  o r t h e i r  eggs;

18 (10) e s ta b l is h in g  seasons, areas , quotas and methods o f

19 ha rve s t fo r a qu a tic p la n ts ;

20 (11) e s ta b lis h in g  the tim es and dates du r in g wh ich the

21 issuance o f f is h in g  lic e n s e s , pe rm its and re g is t r a t io n s  and the tra n s -

22 fe r o f pe rm its and re g is t r a t io n s  between r e g is t r a t io n  areas is  a l-

23 lowed; however, th is  paragraph does no t app ly to pe rm its issued o r

24 tra n s fe r re d  under AS 16.43^

25 (12) pe rsona l use f is h in g .

26 * Sec. 3. AS 16 .05 .940 (23 ) is  amended to read :

27 (23) "su b s is te n ce uses" means the customary and t r a d i t io n a l

28 uses bv ru r a l [IN ] A laska re s id e n ts o f w i ld , renewable resources fo r

29 d ir e c t pe rsona l o r fa m ily  consumption as food , s h e lte r , fu e l ,



1 c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f

2 h a n d i c r a i .  a r t i c l e s  o u t  o f  n o n e d i b l e  b y - p r o d u c t s  o f  f i s h  a n d  w i l d l i f e

3  r e s o u r c e s  t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  t h e  c u s -

4  t o m a r y  t r a d e ,  b a r t e r ,  o r  s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;

5  f o r  t h e  p u r p o s e s  o f  t h i s  p a r a g r a p h ,  " f a m i l y "  m e a n s  a l l  p e r s o n s  r e l a t e d

6 b y  b l o o d ,  m a r r i a g e ,  o r  a d o p t i o n ,  a n d  a n y  p e r s o n  l i v i n g  w i t h i n  t h e

7  h o u s e h o l d  o n  a  p e r m a n e n t  b a s i s ;

8 *  S e c .  4 .  A S  1 6 . 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  p a r a g r a p h  t o  r e a d :

9  ( 2 8 )  " p e r s o n a l  u s e  f i ' s h i n g "  m e a n s  t h e  t a k i n g ,  f i s h i n g  f o r ,

10 o r  p o s s e s s i o n  o f  f i n f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s ,  b y

1 1  Alaska re s id e n ts fo r persona l use and no t fo r sa le o r b a r te r , ^  w ith

12 g i l l  o r  d i p  n e t ,  s e i n e ,  f i s h  w h e e l ,  l o n g  l i n e ,  o r  o t h e r  s i m i l a r  m e a n s

1 3  d e f i n e d  b y  t h e  B o a r d  o f  F i s h e r i e s ~J

1 4  *  S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . -

1 5  1 0 . 0 7 0 ( c ) .

1 6

-n
*V N
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J  U ir<  y

N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  
t o  b r i n g  t y p o g r a p h i c a l  o r  o t h e r  f o r t s !  e r r o r s  t o  t h e  
a t t e n t i o n  o f  t h e  C l e r k  c f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  X  S t r e e t ,  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  i n  o r d e r  t h a t  c o r r e c t i o n s  m y  b e  
m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

G E N E  M A D I S O N ,  L U C Y  C A S E Y ,  K E N  M c G A H A N  
S R . ,  A N D Y  J O H N S O N ,  M A R G I E  X I V I , J .  W .  
W A R E ,  D I C K  F R A N C I S ,  D O N  G R O L E S K E , K E N  
J O R D O N  a n d  S H I R L E Y  D E V A U L T ,

F i l e  N o s .  6 8 2 4 /  
7 1 8 1

A p p e l l a n t s

v O P I N I O N

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E  
a n d  A L A S K A  B O A R D  O F  F I S H E R I E S ,

A p p e l l e e s

a n d

T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S

I n t e r v e n o r

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E ,  
R O N A L D  S K O O G ,  A L A S K A  B O A R D  O F  F I S H E R I E S F i l e  N o .  7 4 1 0

A p p e l l a n t s

v

L O U I S  G J O S U N D ,  D O R A  M U L C H ,  a n d  K A C H E M A K  
B A Y  S U B S I S T E N C Y  G R O U P ,  I N C . ,

Cross-Appellees
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s t a t u t o r y  g r a n t  o f  a u t h o r i t y .  W e  h o l d  t h e  r e g u l a t i o n

i n v a l i d  s i n c e  i t  i s  i n c o n s i s t e n t  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b ) ,  A S

1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a n d  c o n t r a r y  t c  t h e  

l e g i s l a t u r e ' s  i n t e n t  i n  e n a c t i n g  t h e  1 9 7 8  s u b s i s t e n c e  l a w .

I .  S U M M A R Y  O F  F A C T S

R e c o r d s  i n d i c a t e  t h a t  s u b s i s t e n c e  f i s h i n g  i n  C o o k  

I n l e t  w a s  m i n i m a l  t h r o u g h  t h e  m i d - 1 9 7 0 s . 1 H o w e v e r ,  a  c o r e  

g r o u p  o f  r e s i d e n t s  o f  e a c h  C o o k  I n l e t  c o m m u n i t y  h a s  t r a ­

d i t i o n a l l y  f i s h e d  f o r  C o o k  I n l e t  s a l m o n  f o r  s u b s i s t e n c e .  

P a r t i c i p a t i o n  i n  t h e  s u b s i s t e n c e  s a l m o n  f i s h e r y  i s  m o s t  v i s ­

i b l e  i n  t h e  s m a l l e r ,  m o r e  i s o l a t e d  v i l l a g e s ,  w h e r e  t h e  s u b ­

s i s t e n c e  g r o u p  r e p r e s e n t s  a  l a r g e r  p e r c e n t a g e  o f  t h e  p o p u ­

l a t i o n .

I n  1 9 7 7  t h e  b o a r d  e s t a b l i s h e d  a  c o m p r e h e n s i v e  m a n ­

a g e m e n t  p o l i c y  f o r  C o o k  I n l e t ,  5  A A C  2 1 .  3  6 3  , w h i c h

e s s e n t i a l l y  a l l o c a t e d  s p e c i f i c  s a l m o n  s t o c k s  t o  s p o r t s  

f i s h e r m e n  a n d  c o m m e r c i a l  f i s h e r m e n  o n  t h e  b a s i s  o f  s e a s o n a l  

f i s h  m o v e m e n t s .  S e e  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o D e r a t i v e

1 .  F r o m  1 9 7 1  t o  1 9 7 7 ,  t h e  a v e r a g e  n u m b e r  o f  
s u b s i s t e n c e  p e r m i t s  i s s u e d  a n n u a l l y  f o r  t h e  U p p e r  C o o k  I n l e t  
w a s  8 7  a n d  t h e  a v e r a g e  c a t c h  w a s  4 0 5  s a l m o n .  C o m m e r c i a l  
h a r v e s t  a v e r a g e d  a b o u t  t w o  m i l l i o n  f i s h  p e r  y e a r .  H o w e v e r ,  
t h i s  s t a t i s t i c a l  d a t a  d o e s  n o t  n e c e s s a r i l y  r e v e a l  t h e  t o t a l  
s u b s i s t e n c e  u s e  s i n c e  m a n y  p e o p l e  d i d  n o t  o b t a i n  p e r m i t s  a n d  
s o m e  c o m m e r c i a l l y  c a u g h t  s a l m o n  w e r e  u s e d  f o r  s u b s i s t e n c e .
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N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  
t o  b r i n g  t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  t o  t h e  
a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K  S t r e e t ,  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  i n  o r d e r  t h a t  c o r r e c t i o n s  m a y  b e  
m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

G E N E  M A D I S O N ,  L U C Y  C A S E Y ,  K E N  M c G A H A N  
S R . ,  A N D Y  J O H N S O N ,  M A R G I E  K I V I ,  J .  W .  
W A R E ,  D I C K  F R A N C I S ,  D O N  G R O L E S K E , K E N  
J O R D O N  a n d  S H I R L E Y  D E V A U L T ,

F i l e  N o s .  6 8 2 4 /  
7 1 8 1

A p p e l l a n t s

v O P I N I O N
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Appeal from the Superior Court of the State 
of Alaska, Third Judicial District, 
Anchorage, Victor D. Carlson, Judge, and 
Third Judicial District, Homer, Paul B. 
Jones, Judge.

Appearances: Martin Friedman, homer, Arthur
Robinson, Soldotna, for
Appellants/Cross-Appellees. Larri- Irene 
Spengler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for 
Appellees/Appellants. Donald C. Mitchell, 
Anchorage, for Intervenor/Amicus Curiae.

Before: Rabinowitz, Chief Justice, Bur.’.e,
Matthews, Compton and Moore, Justices.

MOORE, Justice.

This case arises as a consolidated appeal of two 

cases. It concerns the validity of a Board of Fisheries' 

(hereafter board) regulation designed to identify eligibil­

ity for subsistence fishing in the Cook Inlet region.

Appellants (hereafter Madison and Gjosund) are two 

groups of Alaskan residents who live along the Kenai 

coastline and near Homer. For many years, they have fished 

with set nets for salmon for their personal and family use. 

Nonetheless, the board denied subsistence permits to Madison 

and Gjosund because their use of salmon did not meet the 

board's regulatory definition of subsistence. Both Madison 

and Gjosund challenged the regulation as exceeding the scope 

of the state's subsistence law. In both cases, the trial 

courts upheld the regulation as consistent with the

0 0 i



s t a t u t o r y  g r a n t  o f  a u t h o r i t y .  W e  h o l d  t h e  r e g u l a t i o n

i n v a l i d  s i n c e  i t  i s  i n c o n s i s t e n t  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b ) ,  A S

1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a n d  c o n t r a r y  t o  t h e  

l e g i s l a t u r e ' s  i n t e n t  i n  e n a c t i n g  t h e  1 9 7 8  s u b s i s t e n c e  l a v / .

I .  S U M M A R Y  O F  F A C T S

R e c o r d s  i n d i c a t e  t h a t  s u b s i s t e n c e  f i s h i n g  i n  C o o k  

I n l e t  w a s  m i n i m a l  t h r o u g h  t h e  m i d - 1 9 7 0 s .  ̂ H o w e v e r ,  a  c o r e  

g r o u p  o f  r e s i d e n t s  o f  e a c h  C o o k  I n l e t  c o m m u n i t y  h a s  t r a ­

d i t i o n a l l y  f i s h e d  f o r  C o o k  I n l e t  s a l m o n  f o r  s u b s i s t e n c e .  

P a r t i c i p a t i o n  i n  t h e  s u b s i s t e n c e  s a l m o n  f i s h e r y  i s  m o s t  v i s ­

i b l e  i n  t h e  s m a l l e r ,  m o r e  i s o l a t e d  v i l l a g e s ,  w h e r e  t h e  s u b ­

s i s t e n c e  g r o u p  r e p r e s e n t s  a  l a r g e r  p e r c e n t a g e  o f  t h e  p o p u ­

l a t i o n .

I n  1 9 7 7  t h e  b o a r d  e s t a b l i s h e d  a  c o m p r e h e n s i v e  m a n ­

a g e m e n t  p o l i c y  f o r  C o o k  I n l e t ,  5  A A C  2 1 . 3  6 3 ,  w h i c h

e s s e n t i a l l y  a l l o c a t e d  s p e c i f i c  s a l m o n  s t o c k s  t o  s p o r t s  

f i s h e r m e n  a n d  c o m m e r c i a l  f i s h e r m e n  o n  t h e  b a s i s  o f  s e a s o n a l  

f i s h  m o v e m e n t s .  S e e  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o D e r a t i v e

1 .  F r o m  1 9 7 1  t o  1 9 7 7 ,  t h e  a v e r a g e  n u m b e r  o f  
s u b s i s t e n c e  p e r m i t s  i s s u e d  a n n u a l l y  f o r  t h e  U p p e r  C o o k  I n l e t  
w a s  8 7  a n d  t h e  a v e r a g e  c a t c h  w a s  4 0 5  s a l m o n .  C o m m e r c i a l  
h a r v e s t  a v e r a g e d  a b o u t  t w o  m i l l i o n  f i s h  p e r  y e a r .  H o v / e v e r ,  
t h i s  s t a t i s t i c a l  d a t a  d o e s  n o t  n e c e s s a r i l y  r e v e a l  t h e  t o t a l  
s u b s i s t e n c e  u s e  s i n c e  m a n y  p e o p l e  d i d  n o t  o b t a i n  p e r m i t s  a n d  
s o m e  c o m m e r c i a l l y  c a u g h t  s a l m o n  w e r e  u s e d  f o r  s u b s i s t e n c e .



A s s ' n  v .  S t a t e ,. 6 2 8  P . 2 d  8 9 7  ( A l a s k a  1 9 8 1 ) .  A l t h o u g h  t h e  

p o l i c y  d i d  n o t  j p e c i f i c a l l y  r e f e r  t o  s u b s i s t e n c e  u s e s  o f  

s a l m o n  i n  C c o k  I n l e t ,  i t  h a d  a  s u b s t a n t i a l  i m p a c t  o n  

s u b s i s t e n c e  f i s h i n g .  C o m m e r c i a l  f i s h e r m e n ,  a c c u s t o m e d  t o  

t a k i n g  s u b s i s t e n c e  s i l m o n  f r o m  t h e i r  c o m m e r c i a l  c a t c h ,  

i n s t e a d  o b t a i n e d  s u b s i s t e n c e  s a l m o n  f i s h i n g  p e r m i t s  i n  o r d e r  

t o  f i s h  f o r  t h e i r  p e r s o n a l  a n d  f a m i l y  u s e  a f t e r  t h e  c o m m e r ­

c i a l  s e a s o n  w a s  o v e r .

B e f o r e  1 9 7 8 ,  s u b s i s t e n c e  f i s h i n g  w a s  d e f i n e d  i n  A S

1 6 . 0 5 . 9 . 4 0  ( 1 7 )  a s  f i s h i n g  f o r  " p e r s o n a l  u s e  a n d  n o t  f o r  s a l e  
2

o r  b a r t e r . "  I n  1 9 7 8 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  

c h .  1 5 1  S L A  1 9 7 8  ( h e r e a f t e r  t h e  1 9 7 8  s u b s i s t e n c e  l a w ) . S u b ­

s i s t e n c e  f i s h i n g  w a s  r e d e f i n e d  a s  f i s h i n g  f o r  " s u b s i s t e n c e
3

u s e s . "  S u b s i s t e n c e  u s e s  w e r e  d e f i n e d  a s  " c u s t o m a r y  a n d

2 .  S e c t i o n  4 ,  c h .  1 3 1  S L A  1 9 6 0 :

" s u b s i s t e n c e  f i s h i n g " :  t h e  t a k i n g ,  f i s h i n g
f o r  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  
o t h e r  f i s h e r y  r e s o u r c e s  f o r  p e r s o n a l  u s e  a n d  
n o t  f o r  s a l e  o r  b a r t e r ,  w i t h  g i l l  n e t ,  s e i n e ,  
f i s h  w h e e l ,  l o n g  l i n e ,  o r  o t h e r  m e a n s  a s  
d e f i n e d  b y  t h e  B o a r d .

3 .  A S  1 6 . 0 5 . 9 4 0 ( 2 2 ) ,  ( f o r m e r l y  A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) ) ,
s t a t e s :

" s u b s i s t e n c e  f i s h i n g "  m e a n s  t h e  t a k i n g ,  
f i s h i n g  f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  
s h e l l f i s h ,  o r  o t h e r  f i s h e r i e s  r e s o u r c e s  f o r  
s u b s i s t e n c e  u s e s  w i t h  g i l l  n e t ,  s e i n e ,  f i s h  
w h e e l ,  l o n g  l i n e ,  o r  o t h e r  m e a n s  d e f i n e d  b y

(Footnote Continued)



c o n s u m p t i o n ,  a n d  f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r  o r  s h a r i n g .

A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) . ^  F u r t h e r m o r e ,  t h e  l e g i s l a t i o n  

r e q u i r e d  t h e  b o a r d  t c  a d o p t  r e g u l a t i o n s  p e r m i t t i n g  

" s u b s i s t e n c e  u s e s "  o f  f i s h  s t o c k s ,  a b s e n t  a  s h o w i n g  t h a t  

t h i s  u s e  w o u l d  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .  A S  

1 6 . 0 5 . 2 5 1 ( b ) . ' '  U n d e r  A S  1 6 . 0 5 . 2 5 1 ( b ) ,  s u b s i s t e n c e  u s e s  h a v e

traditional uses . . . for direct personal or family

( F o o t n o t e  C o n t i n u e d )

t h e  B o a r d  o f  F i s h e r i e s .

4 .  A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  ( f o r m e r l y  A S  1 6 . 0 5 . 9 4 0 ( 2 6 ) ) ,
s t a t e s :

" s u b s i s t e n c e  u s e s "  m e a n s  t h e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d ,  
r e n e w a b l e  r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n  a s  f o o d ,  s h e l t e r ,  f u e l ,  
c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  t h e  
m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  
o u t  o f  n o n e d i b l e  b y - p r o d u c t s  o f  f i s h  a n d  
w i l d l i f e  r e s o u r c e s  t a k e n  f o r  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n ,  a n d  f o r  t h e  c u s t o m a r y  
t r a d e ,  b a r t e r  o r  s h a r i n g  f o r  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n ;  f o r  t h e  p u r p o s e s  o f  t h i s  
p a r a g r a p h ,  " f a m i l y "  m e a n s  a l l  p e r s o n s  
r e l a t e d  b y  b l o o d ,  m a r r i a g e ,  o r  a d o p t i o n ,  a n d  
a n y  p e r s o n  l i v i n g  w i t h i n  t h e  h o u s e h o l d  o n  a  
p e r m a n e n t  b a s i s .

5 .  A S  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

T h e  B o a r d  o f  F i s h e r i e s  s h a l l  a d o p t  
r e g u l a t i o n s  i n  a c c o r d a n c e  w i t h  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 )  
p e r m i t t i n g  t h e  t a k i n g  o f  f i s h  f o r
s u b s i s t e n c e  u s e s  u n l e s s  t h e  b o a r d

(Footnote Continued)
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p r i o r i t y  o v e r  s p o r t  a n d  c o m m e r c i a l  u s e s  i f  t h e  b o a r d  f i n d s  

i t  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  f i s h  t o  a s s u r e  t h e  

m a i n t e n a n c e  o f  f i s h  s t o c k s  o r  t o  a s s u r e  t h e  c o n t i n u a t i o n  o f  

s u b s i s t e n c e  u s e s .  I f  f u r t h e r  r e s t r i c t i o n s  a r e  n e c e s s a r y  

a f t e r ,  g i v i n g  p r i o r i t y  t o  a l l  s u b s i s t e n c e  u s e s ,  t h e  

l e g i s l a t u r e  . e s t a b l i s h e d  s p e c i f i c  c r i t e r i a  t o  r e s t r i c t  

s u b s i s t e n c e  u s e s  b a s e d  o n  t h e  s u b s i s t e n c e  u s e r ' s  c u s t o m a r y  

a n d  d i r e c t  d e p e n d e n c e  o n  t h e  r e s o u r c e ,  l o c a l  r e s i d e n c y  a n d  

a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .  I d .  A s  a  r e s u l t ,

( F o o t n o t e  C o n t i n u e d )

d e t e r m i n e s ,  i n  a c c o r d a n c e  w i t h  t h e
A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h a t
a d o p t i o n  o f  t h e  r e g u l a t i o n s  w i l l
j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  
m a i n t e n a n c e  o f  f i s h  s t o c k s  o n  a
s u s t a i n e d - y i e l d  b a s i s .  W h e n e v e r  i t  i s
n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  f i s h  
t o  a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  s t o c k s  
o n  a  s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  a s s u r e  
t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  
s u c h  r e s o u r c e s ,  s u b s i s t e n c e  u s e  s h a l l  b e  
t h e  p r i o r i t y  u s e .  I f  f u r t h e r
r e s t r i c t i o n  i s  n e c e s s a r y ,  t h e  b o a r d  
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  a n d
l i m i t a t i o n s  o n  a n d  p r i o r i t i e s  f o r  t h e s e  
c o n s u m p t i v e  u s e s  o n  t h e  b a s i s  o f  t h e  
f o l l o w i n g  c r i t e r i a :

( 1 )  c u s t o m a r y  a n d  d i r e c t
d e p e n d e n c e  u p o n  t h e  r e s o u r c e  a s  t h e  
m a i n s t a y  o f  o n e ' s  l i v e l i h o o d ;

( 2 )  l o c a l  r e s i d e n c y ;  a n d

( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  
r e s o u r c e s .'
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t h e  b o a r d  c o u l d  n o  l o n g e r  a l l o c a t e  f o r  s u b s i s t e n c e  u s e s  a t
g

i t s  d i s c r e t i o n  p u r s u a n t  t o .  A S  1 6 . 0 5 . 2 5 1 ( a ) .  T h e

6 .  A S  1 6 . 0 5 . 2 5 1 ( a )  s t a t e s :

T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  
r e g u l a t i o n s  i t  c o n s i d e r s  a d v i s a b l e  i n -  
a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  ( A S  4 4 . 6 2 )  f o r

( 1 )  s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  
r e f u g e s  a n d  s a n c t u a r i e s  i n  t h e  w a t e r s  o f  t h e  
s t a t e  o v e r  w h i c h  i t  h a s  j u r i s d i c t i o n ,  
s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

( 2 )  ' e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  
a n d  a r e a s  f o r  t h e  t a k i n g  o f  f i s h ;

( 3 )  s e t t i n g  q u o t a s  a n d  b a g  l i m i t s  o n  t h e  
t a k i n g  o f  f i s h ;

( 4 )  e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  
e m p l o y e d  i n  t h e  p u r s u i t ,  c a p t u r e  a n d  
t r a n s p o r t  o f  f i s h ;

( 5 )  e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  
r e q u i r e m e n t s  f o r  m e a n s  u s e d  i n  p u r s u i t ,  
c a p t u r e  a n d  t r a n s p o r t  o f  f i s h ;

( 6 )  c l a s s i f y i n g  a s  c o m m e r c i a l  f i s h ,  s p o r t  
f i s h  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s
e s s e n t i a l  f o r  r e g u l a t o r y  p u r p o s e s ;

( 7 )  e n g a g i n g  i n  b i o l o g i c a l  r e s e a r c h ,
w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  f i s h  
m a n a g e m e n t ,  p r o t e c t i o n ,  p r o p a g a t i o n  a n d  
s t o c k i n g ;

( 8 )  i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  t h e
e x t e n t  a n d  e f f e c t  o f  d i s e a s e ,  p r e d a t i o n ,  a n d  
c o m p e t i t i o n  a m o n g  f i s h  i n  t h e  s t a t e ,  
e x e r c i s i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  
n e c e s s a r y  t o  t h e  r e s o u r c e s  o f  t h e  s t a t e ;

(Footnote Continued)
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l e g i s l a t u r e  m a n d a t e d  i n  A S  1 6 . 0 5 . 2 5 1 ( b )  t h a t  t h e  b o a r d  

r e g u l a t e  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s e s  a s  t h e  

p r i o r i t y  u s e  o f  f i s h  a n d  g a m e .

T h e  p a s s a g e  o f  t h e  1 9 7 8  s u b s i s t e n c e  l a w ,  c o m b i n e d  

w i t h  a d o p t i o n  o f  t h e  b o a r d ' s  1 9 7 7  m a n a g e m e n t  p o l i c y ,  

h e i g h t e n e d  p u b l i c  a w a r e n e s s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  

f i s h i n g  p r o v i s i o n s .  T h i s  p u b l i c  i n t e r e s t  r e s u l t e d  i n  a

( F o o t n o t e  C o n t i n u e d )

( 9 )  e n t e r i n g  i n t o  c o o p e r a t i v e  a g r e e m e n t s  
w i t h  e d u c a t i o n a l  i n s t i t u t i o n s  a n d  s t a t e ,  
f e d e r a l ,  o r  o t h e r  a g e n c i e s  t o  p r o m o t e  f i s h  
r e s e a r c h ,  m a n a g e m e n t ,  e d u c a t i o n  a n d  
i n f o r m a t i o n  a n d  t o  t r a i n  p e r s o n s  f o r  f i s h  
m a n a g e m e n t ;

( 1 0 )  p r o h i b i t i n g  a n d  r e g u l a t i n g  t h e  l i v e  
c a p t u r e ,  p o s s e s s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  
o f  n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  e g g s ;

( 1 1 )  e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s  a n d  
m e t h o d s  o f  h a r v e s t  f o r  a q u a t i c  p l a n t s ;

( 1 2 )  e s t a b l i s h i n g  t h e  t i m e s  a n d  d a t e s  d u r i n g  
w h i c h  t h e  i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  
p e r m i t s  a n d  r e g i s t r a t i o n s  a n d  t h e  t r a n s f e r  
o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  
r e g i s t r a t i o n  a r e a s  i s  a l l o w e d ;  h o w e v e r ,  t h i s  
p a r a g r a p h  d o e s  n o t  a p p l y  t o  p e r m i t s  i s s u e d  
o r  t r a n s f e r r e d  u n d e r  A S  1 6 . 4 3 .
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•  •

s u b s t a n t i a l  i n c r e a s e  i n  t h e  d e m a n d  f o r  s u b s i s t e n c e  p e r m i t s  

a n d  a  c o r r e s p o n d i n g  i n c r e a s e  i n  t o t a l  c a t c h . 7 T h e  b o a r d  

r e s p o n d e d  t o  t h e  p e r m i t  i n c r e a s e  b y  r e s t r i c t i n g  s u b s i s t e n c e  

f i s h i n g ;  i t  l i m i t e d  a r e a s  o p e n  t o  s u b s i s t e n c e  f i s h i n g ,  

l e n g t h  o f  f i s h i n g  p e r i o d s  a n d  m a x i m u m  l e n g t h  o f  g i l l  n e t s .  

S e v e r a l  l a w s u i t s  w e r e  f i l e d ,  a l l  o f  w h i c h  r e s u l t e d  i n

d e c i s i o n s  u n f a v o r a b l e  t o  t h e  b o a r d .

I n  D e c e m b e r  1 9 8 0 ,  t h e  b o a r d  h e l d  h e a r i n g s  t o  r e ­

s p o n d  t o  t h e  1 9 7 8  s u b s i s t e n c e  l a w  a n d  r e c e i v e d  a

c o n s i d e r a b l e  a m o u n t  o f  t e s t i m o n y  o n  s u b s i s t e n c e  u s e s  i n  C o o k

I n l e t .  T h e  m e e t i n g  r e s u l t e d  i n  t h e  e s t a b l i s h m e n t  o f

c h a r a c t e r i s t i c s  f o r  i d e n t i f i c a t i o n  o f  " c u s t o m a r y  a n d
g

t r a d i t i o n a l  u s e s "  o f  C o o k  I n l e t  s a l m o n .  I n  a d d i t i o n ,  t h e

7 .  T h i s  c h a r t  r e f l e c t s  t h e  t r e n d  i n  U p p e r  C o o k
I n l e t :

S u b s i s t e n c e  U s e  C o m m e r c i a l  H a r v e s t
P e r m i t s  I s s u e d  S a l m o n  C a u g h t

1 9 7 8  3 2 3  3 , 7 3 5  5 , 1 1 8 , 0 4 1
1 9 7 9  1 , 1 6 1  9 , 9 2 3  1 , 9 2 3 , 2 2 9
1 9 8 0  1 , 3 3 1  1 4 , 7 7 5  4 , 1 3 8 , 6 4 8

I n  1 9 8 0 ,  h o u s e h o l d  p e r m i t s  w e r e  i s s u e d  i n s t e a d  o f  i n d i v i d u a l  
p e r m i t s .

8 .  W i t h  s o m e  m o d i f i c a t i o n ,  t h e s <2 c h a r a c t e r i s t i c s  
b e c a m e  t h e  b a s i s  o f  5  A A C  0 1 . 5 9 7 ,  w h i c h  s t a t e s :

C H A R A C T E R I S T I C S  O F  S U B S I S T E N C E  F I S H E R I E S .
( a )  T h e  B o a r d  o f  F i s h e r i e s  f i n d s  t h a t  

c e r t a i n  c u s t o m a r y  a n d  t r a d i t i o n a l  p r a c t i c e s

(Footnote Continued)
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( F o o t n o t e  C o n t i n u e d )

a n d  p r o c e d u r e s  a s s o c i a t e d  w i t h  t h e  
u t i l i z a t i o n  o f  f i s h  i n  t h e  C o o k  I n l e t  A r e a  

. c a n  b e  u s e d  t o  i d e n t i f y  s u b s i s t e n c e  u s e s .
B a s e d  o n  t e s t i m o n y  t o  t h e  b o a r d ,  t h e  
f o l l o w i n g  c h a r a c t e r i s t i c s  a r e  t h o s e  t h a t  
s h o u l d  b e  e v a l u a t e d  i n  t h e  i d e n t i f i c a t i o n  o f  
s u b s i s t e n c e  f i s h e r i e s :

( 1 )  a  l o n g - t e r m ,  s t a b l e ,  r e l i a b l e
p a t t e r n  o f  u s e  a n d  d e p e n d e n c y ,  e x c l u d i n g
i n t e r r u p t i o n  g e n e r a t e d  b y  o u t s i d e  
c i r c u m s t a n c e s ,  e .  g . , r e g u l a t o r y  a c t i o n  o r  
f l u c t u a t i o n s  i n  r e s o u r c e  a b u n d a n c e ;

( 2 )  a  u s e  p a t t e r n  e s t a b l i s h e d  b y
a n  i d e n t i f i e d  c o m m u n i t y ,  s u b c o m m u n i t y  o r  
g r o u p  h a v i n g  p r e p o n d e r a n t  c o n c e n t r a t i o n s  o f  
p e r s o n s  s h o w i n g  p a s t  u s e ;

( 3 )  a  u s e  p a t t e r n  a s s o c i a t e d  w i t h
s p e c i f i c  s t o c k s  a n d  s e a s o n s ;

( 4 )  a  u s e  p a t t e r n  b a s e d  o n  t h e
m o s t  e f f i c i e n t  a n d  p r o d u c t i v e  g e a r  a n d
e c o n o m i c a l  u s e  o f  t i m e ,  e n e r g y  a n d  m o n e y ;

( 5 )  a  u s e  p a t t e r n  o c c u r r i n g  i n
r e a s o n a b l e  g e o g r a p h i c  p r o x i m i t y  t o  t h e  
p r i m a r y  r e s i d e n c e  o f  t h e  c o m m u n i t y ,  g r o u p  o r  
i n d i v i d u a l ;

( 6 )  a  u s e  p a t t e r n  o c c u r r i n g  i n  
l o c a t i o n s  w i t h  e a s i e s t  a n d  m o s t  d i r e c t
a c c e s s  t o  t h e  r e s o u r c e s ;

( 7 )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s
a  h i s t o r y  o f  t r a d i t i o n a l  m o d e s  o f  h a n d l i n g ,  
p r e p a r i n g  a n d  s t o r i n g  t h e  p r o d u c t  w i t h o u t  
p r e c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s ;

( 8 )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  
t h e  i n t e r g e n e r a t i o n a l  t r a n s m i s s i o n  o f  
a c t i v i t i e s  a n d  s k i l l s ;

(Footnote Continued)
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c h a r a c t e r i s t i c s  . . .  a n d  a p p l y  [ t h e m ]  t o  c o m m u n i t i e s ,

s u b c o m m u n i t i e s , g r o u p s  a n d  i n d i v i d u a l s  w h o  w i s h  t o  c o n t i n u e  

t o '  p a r t i c i p a t e  i n  a n  e s t a b l i s h e d  c u s t o m a r y  a n d  t r a d i t i o n a l  

f i s h i n g  e f f o r t  i n  C o o k  I n l e t . "

A t  i t s  M a r c h  1 9 8 1  m e e t i n g ,  t h e  b o a r d  r e c e i v e d  

w r i t t e n  t e s t i m o n y  f r o m  t h e  p u b l i c  a b o u t  s u b s i s t e n c e  u s e s  o f  

C o o k  I n l e t  s a l m o n  s t o c k .  S u b s e q u e n t l y ,  i t  d e c i d e d  t o  a p p l y  

a l l  o f  t h e  t e n  c r i t e r i a  t o  d e t e r m i n e  " c u s t o m a r y  a n d

( F o o t n o t e  C o n t i n u e d )

( 9 )  a  u s e  p a t t e r n  i n  w h i c h  t h e  
e f f o r t  a n d  p r o d u c t s  a r e  d i s t r i b u t e d  o n  a  
c o m m u n i t y  a n d  f a m i l y  b a s i s  i n c l u d i n g  t r a d e ,  
b a r t e r i n g ,  s h a r i n g  a n d  g i f t - g i v i n g ;  a n d

( 1 0 )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  
r e l i a n c e  o n  s u b s i s t e n c e  t a k i n g  o f  a  r a n g e  o f  
w i l d  r e s o u r c e s  i n  p r o x i m i t y  t o  t h e  c o m m u n i t y  
o r  p r i m a r y  r e s i d e n c y .

( b )  T h e  b o a r d  w i l l  i d e n t i f y
e s t a b l i s h e d  g e o g r a p h i c  c o m m u n i t i e s  w h i c h  m a y  
b e  p a r t i c i p a t i n g  i n  a  s u b s i s t e n c e  s y s t e m .  
T h e  b o a r d  w i l l  t h e n  a p p l y  a l l  o f  t h e
c h a r a c t e r i s t i c s  i n  ( a )  o f  t h i s  s e c t i o n  t o  
t h e  c o m m u n i t i e s  a n d  t o  s u b c o m m u n i t i e s ,
g r o u p s  a n d  i n d i v i d u a l s  w i t h i n  t h e  
c o m m u n i t i e s  t o  d e t e r m i n e  w h i c h  u s e s  a r e  
c u s t o m a r y  a n d  t r a d i t i o n a l  a n d  t h e r e f o r e ,  
w h i c h ’ c o m m u n i t i e s  a r e  e l i g i b l e  f o r  t h e  
s u b s i s t e n c e  p r i o r i t y .

( c )  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a
" c o m m u n i t y "  i s  g e n e r a l l y  c o n s i d e r e d  t o  b e  
s e v e r a l  h o u s e h o l d s  o f  f u l l - t i m e  r e s i d e n t s  
w h o  a l l  r e s i d e  i n  a  s p e c i f i c  g e o g r a p h i c  a r e a  
b e c a u s e  o f  c o m m o n  i n t e r e s t s .

- 1 1 -
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t r a d i t i o n a l  u s e s "  e l i g i b l e  f o r  t h e  s u b s i s t e n c e  p r i o r i t y .  

W h e n  t h e  b o a r d  a p p l i e d  t h e  t e n  c r i t e r i a ,  i t  d e t e r m i n e d  t h a t  

n o  g r o u p  o r  c o m m u n i t y  i n  t h e  C o o k  I n l e t  r e g i o n  c c h e r  t h a n  

T y o n e k ,  E n g l i s h  B a y  a n d  P o r t  G r a h a m  s a t i s f i e d  a l l  t e n  o f  t h e  

c r i t e r i a .  T h e  b o a r d  l i m i t e d  t h e  1 9 8 1  s u b s i s t e n c e  c a t c h  t o  

t h e s e  t h r e e  c o m m u n i t i e s .  A s  a  r e s u l t ,  t h e  b o a r d  e l i m i n a t e d  

f r o m  t h e  p r o t e c t i o n  o f  t h e  s t a t e ' s  s u b s i s t e n c e  s t a t u t e  t h e  

m a j o r i t y  o f  C o o k  I n l e t  f i s h e r m e n  w h o  f o r m e r l y  f i s h e d  u n d e r  

s u b s i s t e n c e  r e g u l a t i o n s .

M a d i s o n  a n d  G j o s u n d  c h a l l e n g e d  t h e  v a l i d i t y  o f  t h e  

b o a r d ' s  s u b s i s t e n c e  c r i t e r i a  ( n o w  5 A A C  0 1 . 5 9 7 )  o n  s e v e r a l  

g r o u n d s .  T h e y  c l a i m e d  t h a t :  ( 1 )  t h e  c r i t e r i a  w e r e  i n c o n s i s ­

t e n t  w i t h  t h e  s t a t u t o r y  l a n g u a g e  a n d  l e g i s l a t i v e  i n t e n t  o f  

t h e  1 9 7 8  s u b s i s t e n c e  l a w ;  ( 2 )  t h e  b o a r d  f a i l e d  t o  c o m p l y  

w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  i n  a d o p t i n g  t h e  

c r i t e r i a ;  a n d  ( 3 )  t h e i r  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  

r i g h t s  w e r e  v i o l a t e d  b y  t h e  b o a r d ' s  a c t i o n .  B o t h  c o u r t s  

i s s u e d  p r e l i m i n a r y  i n j u n c t i o n s  c o m p e l l i n g  t h e  b o a r d  t o  

a u t h o r i z e  p e r s o n a l  u s e  f i s h i n g  f o r  M a d i s o n  a n d  G j o s u n d  

s i m i l a r  t o  t h a t  a l l o w e d  i n  t h e  p r e v i o u s  y e a r .  T h e  b o a r d

9 .  S i n c e  w e  h o l d  t h e  r e g u l a t i o n  i n v a l i d  b e c a u s e  
i t  i s  i n c o n s i s t e n t  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  A S  1 6 . 0 5 .  9 4 0  (* 2 2 )  
a r . d  ( 2 3 ) ,  a n d  c o n t r a r y  t o  t h e  l e g i s l a t u r e ' s  i n t e n t  i n  
e n a c t i n g  t h e  1 9 7 8  s u b s i s t e n c e  l a w ,  w e  n e e d  n o t  c o n s i d e r  t h e  
A P A ,  d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  i s s u e s  r a i s e d  
r e g a r d i n g  t h e  r e g u l a t i o n ' s  v a l i d i t y .



moved for summary judgment on the plaintiffs' first claim.

Both trial courts granted summary judgment to the board,

after finding the subsistence criteria consistent with the 

legislative intent "to provide for and protect personal use 

. . . by persons who reside in rural communities. . . . "

O n  a p p e a l ,  M a d i s o n  a n d  G j o s u n d  s e e k  r e v e r s a l  o f  

t h e  t w o  t r i a l  c o u r t  d e c i s i o n s .  T h e y  c l a i m  t h a t  t h e  b o a r d  

d i d  n o t  a c t  w i t h i n  t h e  l e g i s l a t i v e  a u t h o r i t y  g r a n t e d  b y  A S  

1 6 . 0 5 . 2 5 1  ( b )  a n d  A S  1 6 . 0 5 . 9 4 0  ( 2 2 )  a n d  ( 2 3 )  w h e n  i t  a d o p t e d  

t h e  t e n  c h a r a c t e r i s t i c s  u l t i m a t e l y  c o d i f i e d  a s  5  A A C  

0 1 . 5 9 7 . 1 0

II. STANDARD OF REVIEW

W e  f i r s t  c o n s i d e r  t h e  a p p r o p r i a t e  s t a n d a r d  o f  r e ­

v i e w  f o r  t h i s  c a s e .  T h e  l e g i s l a t u r e  e n a c t e d  A S

1 6 . 0 5 . 2 5 1 ( b ) ,  w h i c h  r e q u i r e s  t h e  b o a r d  t o  a d o p t  r e g u l a t i o n s  

p e r m i t t i n g  t h e  t a k i n g  o f  f i s h  f o r  " s u b s i s t e n c e  u s e s . "  T h e  

l e g i s l a t u r e  t h e n  d e f i n e d  s u b s i s t e n c e  u s e s  a s  " c u s t o m a r y  a n d  

t r a d i t i o n a l "  u s e s  i n  A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  b u t  i t  n e v e r  d e f i n e d

1 0 .  M a d i s o n  a n d  G j o s u n d  a l s o  c o n t e n d  t h a t  t h e  
b o a r d  e x c e e d e d  i t s  s t a t u t o r y  a u t h o r i t y  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( a )  
w h e n  i t  e s t a b l i s h e d  a  p e r s o n a l  u s e  f i s h e r y  t o  a c c o m m o d a t e  
p e o p l e  e x c l u d e d  f r o m  t h e  s u b s i s t e n c e  f i s h e r y  b y  5  A A C
0 1 . 5 9 7 .  B e c a u s e  w e  h o l d  5  A A C  0 1 . 5 9 7  i n v a l i d ,  w e  n e e d  n o t  
a d d r e s s  t h e  i s s u e  o f  t h e  b o a r d ' s  a u t h o r i t y  t o  e s t a b l i s h  a  
p e r s o n a l  u s e  f i s h e r y .



#  #

" c u s t o m a r y  a n d  t r a d i t i o n a l . "  T h e  b o a r d  d e v e l o p e d  t h e  t e n  

c r i t e r i a  ( n o w  c o d i f i e d  a s  5  A A C  0 1 . 5 9 7 )  t o  i d e n t i f y  c u s t o m ­

a r y  a n d  t r a d i t i o n a l  u s e s  q u a l i f y i n g  f o r  a  s u b s i s t e n c e  p r i ­

o r i t y  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( b ) .  T h e r e f o r e ,  t h e  b o a r d  

i n t e r p r e t e d  t h e  1 9 7 8  s u b s i s t e n c e  l a w  a n d  d e v i s e d  i t s  

r e g u l a t o r y  c r i t e r i a  a c c o r d i n g l y .

I n  K e l l y  v .  Z a m a r e l l o ,  4 8 6  P . 2 d  9 0 6 ,  9 1 7  ( A l a s k a

1 9 7 1 ) ,  w e  s t a t e d  t h a t  t h e  " r e a s o n a b l e  b a s i s  a p p r o a c h  s h o u l d

b e  u s e d  f o r  t h e  m o s t  p a r t  i n  c a s e s  c o n c e r n i n g  a d m i n i s t r a t i v e  

e x p e r t i s e  a s  t o  e i t h e r  c o m p l e x  s u b j e c t  m a t t e r  o r  f u n d a m e n t a l  

p o l i c y  f o r m u l a t i o n s . "  H o w e v e r ,  t h e  i s s u e s  i n  t h i s  c a s e  

c o n c e r n  s t a t u t o r y  i n t e r p r e t a t i o n  o f  t h e  w o r d s  " c u s t o m a r y  a n d  

t r a d i t i o n a l "  a n d  t h e  q u e s t i o n  w h e t h e r  t h e  b o a r d  h a s  a c t e d  

w i t h i n  t h e  s c o p e  o f  i t s  s t a t u t o r y  a u t h o r i t y .  S u c h  i s s u e s  

" f a l l  i n t o  t h e  r e a l m  o f  s p e c i a l  c o m p e t e n c y  o f  t h e  c o u r t s . "  

A l a s k a  P u b l i c  U t i l i t y  C o m m i s s i o n  v .  M u n i c i p a l i t y  o f  

A n c h o r a g e , 5 5 5  P . 2 d  2 6 2 ,  2 6 6  ( A l a s k a  1 9 7 6 ) .  S e e  a l s o  S t a t e , 

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  v .  T e m p l e t o n , 5 9 8  P . 2 d  

7 7 ,  8 0  ( A l a s k a  1 9 7 9 ) .

I n  t h i s  i n s t a n c e ,  w e  a r e  d e a l i n g  w i t h  a  q u e s t i o n

o f  s t a t u t o r y  i n t e r p r e t a t i o n  a n d  w i l l  a p p l y  t h e  s u b s t i t u t i o n

o f  j u d g m e n t  s t a n d a r d .

T h e  s u b s t i t u t i o n  o f  j u d g m e n t  s t a n d a r d  j  
a p p l i e d  w h e n  t h e  q u e s t i o n s  o f  l a w  p r e s e n t e d  
d o  n o t  i n v o l v e  a g e n c y  e x p e r t i s e ,  a n d ,  t h u s ,  a  
c o u r t  n e e d  n o t  t a k e  t h e  d e f e r e n t i a l  s t a n c e  
e m b o d i e d  i n  t h e  r a t i o n a l  b a s i s  t e s t .  .  .  .
T h e  s t a n d a r d  i s  a p p r o p r i a t e  w h e r e  t h e
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k n o w l e d g e  a n d  e x p e r i e n c e  o f  t h e  a g e n c y  i s  o f  
l i t t l e  g u i d a n c e  t o  t h e  c o u r t  o r  w h e r e  t h e  
c a s e  c o n c e r n s  " s t a t u t o r y  i n t e r p r e t a t i o n  o r  
o t h e r  a n a l y s i s  o f  l e g a l  r e l a t i o n s h i p s  a b o u t  
w h i c h  c o u r t s  h a v e  s p e c i a l i z e d  k n o w l e d g e  a n d  
e x p e r i e n c e . "

E a r t h  R e s o u r c e s  C o .  v .  S t a t e ,  D e p a r t m e n t  o f  R e v e n u e , 6 6 5

P . 2 d  9 6 0 ,  9 6 5  ( A l a s k a  3 9 8 3 ) ,  q u o t i n g  K e l l y  v .  Z a m a r e l l o , 4 8 6  

P . 2 d  a t  9 1 6  ( e m p h a s i s  a d d e d ) .  A p p l i c a t i o n  o f  t h i s  s t a n d a r d  

a l l o w s  t h e  r e v i e w i n g  c o u r t  t o  s u b s t i t u t e  i t s  j u d g m e n t  a b o u t  

a  s t a t u t e ' s  m e a n i n g  f o r  t h e  b o a r d ' s  i n t e r p r e t a t i o n ,  e v e n  i f  

t h e  b o a r d ' s  i n t e r p r e t a t i o n  h a d  a  r e a s o n a b l e  b a s i s  i n  l a w .  

I n  t h i s  c a s e ,  b o t h  t r i a l  c o u r t s  e r r e d  b y  a p p l y i n g  t h e  r a ­

t i o n a l  b a s i s  s t a n d a r d  t o  t h e  b o a r d ' s  s t a t u t o r y  i n t e r p r e t a ­

t i o n .

I I I .  L E G I S L A T I V E  H I S T O R Y  O F  T H E  1 9 7 8  S U B S I S T E N C E  L A W
i* •

B e f o r e  1 9 7 8 ,  s u b s i s t e n c e  f i s h i n g  w a s  d e f i n e d  a s  

f i s h i n g  f o r  " p e r s o n a l  u s e  a n d  n o t  f o r  s a l e  o r  b a r t e r . "  

F o r m e r l y  A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) .  T h e  1 9 7 8  s u b s i s t e n c e  l a w  

r e d e f i n e d  s u b s i s t e n c e  f i s h i n g  a s  f i s h i n g  f o r  " s u b s i s t e n c e  

u s e s . "  A S  1 6 . 0 5 . 9 4 0 ( 2 2 ) .  * " S u b s i s t e n c e  u s e s "  w e r e  d e f i n e d  

a s  " t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d ,  

r e n e w a b l e  r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  

c o n s u m p t i o n  . .  .  a n d  f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r  o r

s h a r i n g  . .  . .  " A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) .  T h e  b o a r d  a r g u e s  t h a t  

t h e  l e g i s l a t u r e  i n t e n d e d  t o  n a r r o w  t h e  s c o p e  o f  s u b s i s t e n c e  

f i s h i n g  t o  m e a n  f i s h i n g  b y  i n d i v i d u a l s  r e s i d i n g  i n  t h o s e
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r u r a l  c o m m u n i t i e s  t h a t  h a v e  h i s t o r i c a l l y  d e p e n d e d  o n  

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  U n d e r  t h i s  i n t e r p r e t a t i o n ,  

t h e  b e a r d  a s s e r t s  t h a t  i t s  c r i t e r i a  a r e  c o n s i s t e n t  w i t h  t h e  

l e g i s l a t u r e ' s  i n t e n t .

T h e  b o a r d ' s  a r g u m e n t  r e v e a l s  a  f u n d a m e n t a l  

m i s c o n c e p t i o n  a b o u t  t h e  s t r u c t u r e  o f  t h e  1 9 7 8  s u b s i s t e n c e  

l a w .  T h e r e  a r e  p o t e n t i a l l y  t w o  t i e r s  o f  s u b s i s t e n c e  u s e r s  

u n d e r  A S  1 6 . 0 5 . 2 5 1 ( b ) .  T h e  f i r s t  t i e r  i n c l u d e s  a l l  

s u b s i s t e n c e  u s e r s .  U n d e r  t h e  s t a t u t e ,  a l l  s u b s i s t e n c e  u s e s  

h a v e  p r i o r i t y  o v e r  s p o r t  a n d  c o m m e r c i a l  u s e s  " w h e n e v e r  i t  i s  

n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  f i s h  t o  a s s u r e  t h e  

m a i n t e n a n c e  o f  f i s h  s t o c k s  o n  a  s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  

a s s u r e  t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  s u c h  

r e s o u r c e s .  . . . "  A S  1 6 . 0 5 . 2 5 1 ( b ) .  I f  t h e  s t a t u t o r y  

p r i o r i t y  g i v e n  a l l  s u b s i s t e n c e  u s e r s  o v e r  c o m m e r c i a l  a n d  

s p o r t  u s e r s  s t i l l  r e s u l t s  i n  t o o  f e w  f i s h  f o r  a l l  

s u b s i s t e n c e  u s e s ,  t h e n  t h e  b o a r d  i s  a u t h o r i z e d  t o  e s t a b l i s h  

a  s e c o n d  t i e r  o f  p r e f e r r e d  s u b s i s t e n c e  u s e r s  b a s e d  o n  t h e  

l e g i s l a t i v e  c r i t e r i a  e x p r e s s e d  i n  A S  1 6 . 0 5 . 2 5 1 ( b ) ,  n a m e l y ,  

c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  r e s o u r c e ,  l o c a l  

r e s i d e n c y ,  a n d  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

C r i t e r i a  l i k e  t h e  t e n  c r i t e r i a  o f  5  A A C  0 1 . 5 9 7 ( a )  

c o u l d  b e  u s e d  t o  d i s t i n g u i s h  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  

u s e r s  f r o m  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s ,  s i n c e  

m o s t  o f  t h e  c r i t e r i a  r e l a t e  t o  e i t h e r  " c u s t o m a r y  a n d  d i r e c t
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d e p e n d e n c e "  o r  " l o c a l  r e s i d e n c y , "  t w o  o f  t h e  t h r e e  c r i t e r i a  

s e t  o u t  i n  A S  1 6 . 0 5 . 2 5 1 ( b ) .  H o w e v e r ,  b e f o r e  t h e r e  i s  a n y  

o c c a s i o n  t o  r e s t r i c t  s u b s i s t e n c e  f i s h i n g  t o  s e c c n d - t i e r  

p r e f e r r e d  s u b s i s t e n c e  u s e r s  a s  d i s t i n c t  f r o m  a l l  s u b s i s t e n c e  

u s e r s ,  t h e  b o a r d  m u s t  m a k e  t w o  f i n d i n g s .  I t  m u s t  f i n d :  ( 1 )

t h a t  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  f i s h  f o r  

s u s t a i n e d - y i e l d  p u r p o s e s ;  a n d  ( 2 )  t h a t  e l i m i n a t i n g  s p o r t  a n d  

c o m m e r c i a l  u s e s  w i l l  n o t  a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  

s t o c k s  o n  a  s u s t a i n e d - y i e l d  b a s i s  a n d ,  t h u s ,  e s t a b l i s h i n g  a  

p r i o r i t y  a m o n g  s u b s i s t e n c e  u s e r s  . i s  a l s o  n e c e s s a r y .  T h e  

b o a r d  e r r e d  b e c a u s e  i t  a p p l i e d  t h e  t e n  c r i t e r i a  w i t h o u t  

m a k i n g  t h e s e  f i n d i n g s .

T h e  b o a r d  a r g u e s  t h a t  t h e  w o r d s  " c u s t o m a r y  a n d
/

t r a d i t i o n a l "  i n  A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a u t h o r i z e  i t  t o  d e f i n e  

f i r s t - t i e r  s u b s i s t e n c e  u s e r s  b y  t h e i r  a r e a  o f  r e s i d e n c e .  W e  

r e j e c t  t h i s  a r g u m e n t  f o r  s e v e r a l  r e a s o n s .  F i r s t ,  t h e  

a r g u m e n t  i g n o r e s  t h e  t w o - t i e r  s t r u c t u r e  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  

t h a t  d e f i n e s  o n l y  t h e  s e c o n d - t i e r  s u b s i s t e n c e  u s e r s  i n  t e r m s  

o f  r e s i d e n c y .  I f  t h e  l e g i s l a t u r e  h a d  i n t e n d e d  t o  d e f i n e  t h e  

c l a s s  o f  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  u s e r s  b y  a r e a  o f  

r e s i d e n c e ,  i t  w o u l d  n o t  h a v e  e x p r e s s e d  t h a t  f a c t o r  w i t h  

r e s p e c t  t o  o n l y  t h e  s e c o n d  t i e r  o f  p r e f e r r e d  s u b s i s t e n c e  

u s e r s .  M o r e o v e r ,  t h e  p h r a s e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  

m o d i f i e s  t h e  w o r d  " u s e s "  i n  A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) .  I t  d o e s  n o t  

r e f e r  t o  u s e r s .  T h e  1 9 7 8  s u b s i s t e n c e  l a w  r e f e r s  t o
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" c u s t o m a r y  u s e r s "  a t  o n l y  o n e  p o i n t ,  w h e n  i t  d e f i n e s  t h e

p r e f e r r e d  s u b s i s t e n c e  u s e r s  o f  t h e  s e c o n d  t i e r  w i t h  t h e

t h r e e  s t a t u t o r y  c r i t e r i a  i n  A S  1 6 . 0 5 . 2 5 1 ( b ) .

T h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  S u b s i s t e n c e  d r a f t e d

a  l e t t e r  o f  i n t e n t  f o r  H o u s e  B i l l  ^ O ^ 1 t h a t  s u p p o r t s  o u r

i n t e r p r e t a t i o n .  W i t h  r e s p e c t  t o  A S  1 6 . 0 5 . 2 5 1 ( b )  ( w h i c h  w a s
i  2

§  6 o f  H o u s e  B i l l  9 6 0 )  ,  t h e  l e t t e r  o f  i n t e n t  m a d e  c l e a r

t h e  p r i o r i t y  t o  b e  g i v e n  s u b s i s t e n c e  u s e s  i n  g e n e r a l  o v e r

s p o r t  a n d  c o m m e r c i a l  u s e s  a n d  e x p l a i n e d  t h e  t w o - t i e r  s y s t e m

a m o n g  s u b s i s t e n c e  u s e r s .

S e c t i o n s  s i x  a n d  s e v e n ; T h e s e  t w o  s e c t i o n s ,  
w h i c h  a r e  v i r t u a l l y  i d e n t i c a l  f o r  t h e  B o a r d s  
o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e ,  a r e  
i n t e n d e d  t o  s t a t u t o r i l y  s e t  o u t  t h e  p r i o r i t y  
g i v e n  t o  s u b s i s t e n c e  u s e  o f  f i s h  a n d  g a m e  
r e s o u r c e s .  .  . .  F u r t h e r ,  t h e s e  s e c t i o n s  s e t  
f o r t h  a  p r i o r i t y  o f  u s e r s  i f  r e s t r i c t i o n s  a r e  
n e e d e d  b e c a u s e  o f  t h e  u n a v a i l a b i l i t y  o f  

~ r e s o u r c e s .  T h e  p r i o r i t y  l i s t  i s  a n  a t t e m p t  
t o  i n s u r e  t h a t  t h o s e  w i t h  t h e  m o s t  d e p e n d e n c e  
u p o n  t h e  f i s h  a n d  g a m e  r e s o u r c e s  a r e  t h e  l a s t  
t o  b e  r e s t r i c t e d .

I f  t h e r e  i s  a  n e e d  t o  r e s t r i c t  t h e  
t a k i n g  o f  f i s h  o r  g a m e  i n  o r d e r  t o  a v o i d  
d a m a g i n g  t h e  f i s h  s t o c k s  o r  g a m e  p o p u l a t i o n s ,  
o r  i n  o r d e r  t o  a s s u r e  t h a t  s u b s i s t e n c e  u s e r s  
m a y  c o n t i n u e  t o  t a k e  f i s h  o r  g a m e ,  i t  i s  t h e  
i n t e n t  o f  t h e  C o m m i t t e e  t h a t  s o o r t s  o r  
c o m m e r c i a l  u s e  b e  r e s t r i c t e d  b e f o r e

1 1 .  H B  9 6 0  b e c a m e  t h e  1 9 7 8  s u b s i s t e n c e  l a w ,  c h .  
1 5 1  S L A  1 9 7 8 .

1 2 .  T h e  c o m m i t t e e  a l s o  i n t e n d e d  t o  p r o v i d e  a  
p r i o r i t y  f o r  s u b s i s t e n c e  h u n t i n g  i n  A S  1 6 . 0 5 . 2 5 5 ,  a s  
i n d i c a t e d  i n  §  6 o f  H B  9 6 0 .
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s u b s i s t e n c e  u s e . I f  t h e s e  r e s t r i c t i o n s  a r e  
i n a d e q u a t e ,  r e s t r i c t i n g  o f  s u b s i s t e n c e  u s e  a s  
w e l l  i s  a u t h o r i z e d  b a s e d  u p o n  t h e  d e p e n d e n c e  
o n  t h e  r e s o u r c e ,  t h e  l o c a l  r e s i d e n c e  o f  t h e  
s u b s i s t e n c e  u s e r s ,  a n d  t h e  a v a i l a b i l i t y  o f  
a l t e r n a t e  r e s o u r c e s .

( E m p h a s i s  a d d e d ) .

O n l y  i n  c o n n e c t i o n  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b )  d o e s  t h e

l e t t e r  o f  i n t e n t  d i s c u s s  a p p l y i n g  r e s i d e n c e  c r i t e r i a  t o

s u b s i s t e n c e  u s e r s ,  a n d  i t  d o e s  s o  o n l y  w i t h  r e s p e c t  t o

s e c o n d - t i e r  s u b s i s t e n c e  u s e r s .  W i t h  r e s p e c t  t o  t h e

d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  i n  §  1 7  o f  H o u s e  B i l l  9 6 0

( n o w  A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ) ,  t h e  l e t t e r  o f  i n t e n t  d o e s  n o t

s u g g e s t  t h a t  t h e  p h r a s e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  w a s

m e a n t  t o  d e s c r i b e  u s e r s  a s  w e l l  a s  u s e s .  T h e  l e t t e r  o f

i n t e n t  s t a t e s :

S e c t i o n  s e v e n t e e n : S u b s e c t i o n  ( 2 6 )  d e f i n e s
w h a t  u s e s  c a n  b e  m a d e  o f  s u b s i s t e n c e  c a u g h t  

" f i s h  a n d  g a m e .  I t  a l l o w s  i t  t o  b e  u s e d  f o r  
d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  f o r  
b a r t e r  a s  d e f i n e d  i n  s u b s e c t i o n  ( 2 7 )  a n d  f o r
s h a r i n g  t h e  s u b s i s t e n c e  c a u g h t  f i s h  a n d  g a m e  
w i t h  o t h e r  p e r s o n s .  T h i s  s u b s i s t e n c e  c a u g h t  
f i s h  a n d  g a m e  w h i c h  i s  s h a r e d  c a n  t h e n  o n l y  
b e  u s e d  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .
T h i s  s u b s e c t i o n  a l s o  b r o a d e n s  t h e  d e f i n i t i o n  
o f  f a m i l y  t o  I n c l u d e  t h e  e x t e n d e d  f a m i l y  
s i t u a t i o n .

T h e  l e t t e r  o f  i n t e n t  c l e a r l y  e x p r e s s e d  t h e  

l e g i s l a t i v e  r e s o l v e  t o  e s t a b l i s h  a  p r i o r i t y  f o r  s u b s i s t e n c e  

u s e  o f  f i s h  a n d  g a m e .  T h e  1 9 7 8  s u b s i s t e n c e  l a w  a l s o  

i n c r e a s e d  t h e  n u m b e r  o f  u s e s  q u a l i f y i n g  a s  s u b s i s t e n c e  

f i s h i n g  b y  i n c l u d i n g  t r a d e  a n d  b a r t e r .

-19-

0 ( j U



The board based its restrictive regulation, 5 AAC

0 1 . 5 9 7 ,  o n  t h e  w o r d s  - " c u s t o m a r y  a n d  t r a d i t i o n a l . "  T h e

l e g i s l a t u r e  d i d  n o t  d e f i n e  t h e s e  w o r d s  i n  t h e  1 9 7 3

s u b s i s t e n c e  l a w .  I n  s u c h  a  c a s e ,  r e f e r e n c e  t o  l e g i s l a t i v e

h i s t o r y  m a y  p r o v i d e  a n  i n s i g h t  i n t o  t h e  l e g i s l a t u r e ' s  i n t e n t

a n d  a  s t a t u t e ' s  m e a n i n g .  N o r t h  S l o o e  B o r o u g h  v .  S o h i o

P e t r o l e u m  C o r o . ,  5 8 5  P . 2 d  5 3 4 ,  5 4 0  ( A l a s k a  1 9 7 8 ) .  I n  t h e

H o u s e  f l o o r  d e b a t e  o n  H o u s e  B i l l  9 6 0 ,  R e p r e s e n t a t i v e  C o t t o n

i n t r o d u c e d  a n  a m e n d m e n t  t o  d e l e t e  t h e  w o r d s  " c u s t o m a r y  a n d

t r a d i t i o n a l "  f r o m  t h e  s t a t u t e .  T h e  f l o o r  m a n a g e r  o f  t h e

b i l l ,  R e p r e s e n t a t i v e  A n d e r s o n ,  o p p o s e d  t h e  a m e n d m e n t  i n  t h e

f o l l o w i n g  s p e e c h :

T h e  t w o  w o r d s  a r e  u s e d  i n  t h i s '  c o n t e x t  t o  p u t  
s o m e  g u i d e l i n e s  a r o u n d  t h e  u s e s  o f  A l a s k a ' s  
f r e e d o m  o f  r e s o u r c e s .  W h a t  w e  w e r e  a f r a i d  
o f ,  i t  w a s  b r o u g h t  t o  o u r  a t t e n t i o n  b y  p e o p l e  
w h o  w e r e  c o n c e r n e d  t h a t  t h i s  w o u l d  l e a v e  t h e  
f i e l d  o f  t h e  d e f i n i t i o n  w i d e  o p e n .  T h a t  
n e w c o m e r s  j u s t  c o m i n g  t o  t h e  S t a t e  o f  A l a s k a  
w o u l d  a u t o m a t i c a l l y  b e  a b l e  t o  e s t a b l i s h  n o t  
o n l y  r e s i d e n c y  i n  3 0  d a y s ,  b u t  b e  a b l e  t o  g o  
o u t  a n d  s t a t e  t h a t  t h e y  h a v e  a  c u s t o m a r y  a n d  
t r a d i t i o n a l "  u s e  o f  A l a s k a ' s  f i s h  a n d  ~ g a m e  
r e s o u r c e s .  ' T h e  u s e  o f  c u s t o m a r y  a n d  t r a d i ­
t i o n a l  a l s o  i s  i n  r e c o g n i t i o n  o f  a  h i s t o r i c a l  
u s e  o f  f i s h  a n d  g a m e  f o r  f o o d ,  s h e l t e r ,  f u e l ,  
c l o t h i n g ,  t o o l s ,  t r a n s p o r t a t i o n ,  e t c .  T h i s  
i s  n o t  o n l y  i n  c o n f o r m a n c e  w i t h  t h e  
a b o r i g i n a l  u s e s ,  b u t  a l s o  t h o s e  t h a t  h a v e  
c o m e  i n ,  t h o s e  p e o p l e  w h o  h a v e  c o m e  i n  
l a t e r .  .  .  .  [ T ] h e  n o n n a t i v e  p e o p l e  i n  t h e  
S t a t e  o f  A l a s k a  h a v e  e s t a b l i s h e d  c u s t o m a r y  
a n d  t r a d i t i o n a l  u s e s  o f  A l a s k a ' s  f i s h  a n d  
g a m e  r e s o u r c e s  f o r  s u b s i s t e n c e  p u r p o s e s .  A n d  
i n  o r d e r  t o  g i v e  t h e  B o a r d  o f  F i s h  a n d  G a m e  
m o r e  c l a r i f i c a t i o n  i n  t h e  a r e a ,  w e  h a v e  c o m e  
u p  w i t h  t h e  ( i n a u d i b l e )  o f  c u s t o m a r y  a n d  
t r a d i t i o n a l  r a t h e r  t h a n  l e a v i n g  t h a t  s e c t i o n



•  «

w i d e  o p e n .  T h e  d e s i g n  i s  n o t  t o  b e  r e s t r i c ­
t i v e  b u t  t o  p r o v i d e  g u i d e l i n e s  a n d  t h a t  i s  
b a s i c a l l y  w h a t  I  f e e l  a n d  m a n y  .  . . m e m b e r s  
f e l t  i t  w a s  n e c e s s a r y  i n  . . . a d d i n g  o r  
r e t a i n i n g  t h o s e  t w o  w o r d s  " c u s t o m a r y  a n d  
t r a d i t i o n a l . "

( E m p h a s i s  a d d e d ) .

W e  c o n s i d e r  s t a t e m e n t s  m a d e  b y  a  b i l l ' s  s p o n s o r  i n  

t h e  c o u r s e  o f  l e g i s l a t i v e  d e l i b e r a t i o n s  t o  b e  r e l e v a n t  e v i ­

d e n c e  w h e n  a  c o u r t  i s  t r y i n g  t o  d e t e r m i n e  l e g i s l a t i v e  i n ­

t e n t  . A l a s k a  P u b l i c  E m p l o y e e s  A s s o c i a t i o n  v .  S t a t e , 5 2 5

P . 2 d  1 2 ,  1 6  ( A l a s k a  1 9 7 4 ) .  A n d e r s o n  a r g u e d  f o r  t h e  r e ­

t e n t i o n  o f  " c u s t o m a r y  a n d  t r a d i t i o n a l "  f o r  u s e  a s  a  g u i d e ­

l i n e .  H i s  m a j o r  c o n c e r n  f o c u s e d  o n  t h e  p o t e n t i a l  p r e s s u r e  

p u t  o n  r e s o u r c e s  b y  n e w c o m e r s .  I n  h i s  v i e w ,  t h e  w o r d s  " c u s ­

t o m a r y  a n d  t r a d i t i o n a l "  r e c o g n i z e d  ‘ a n d  p r o t e c t e d  a  h i s t o r ­

i c a l  s u b s i s t e n c e  u s e  b y  b o t h  n a t i v e  a n d  n o n - n a t i v e  A l a s k a n s .  

T h e  w o r d s  w e r e  n o t  i n t e n d e d  t o  r e s t r i c t  s u b s i s t e n c e  u s e .

A n o t h e r  p a r t  o f  t h e  H o u s e  d e b a t e  s e r v e s  t o  c l a r i f y  

t h e  s t a t u t e ' s  m e a n i n g .  R e p r e s e n t a t i v e  P a r r  e x p r e s s e d  c o n ­

c e r n  t h a t  t h e  b o a r d  m i g h t  u s e  A S  1 6 . 0 5 . 2 5 1 ( b )  t o  e l i m i n a t e  

F a i r b a n k s  r e s i d e n t s  f r o m  s u b s i s t e n c e  u s e .  S o m e  F a i r b a n k s  

r e s i d e n t s  o f t e n  t r a v e l e d  t o  t h e  C h i t i n a  D i p  N e t  F i s h e r y  n e a r  

t h e  C o p p e r  R i v e r  f o r  t h e i r  f i s h i n g .  R e p r e s e n t a t i v e  

A n d e r s o n  r e s p o n d e d  t o  t h e s e  c o n c e r n s :

I f  w e  g e t  i n t o  a  c o n d i t i o n  w h e r e  t h e  f i s h  
s t o c k  g e t s  d o w n  t o  t h e  p o i n t  w h e r e  t h e r e  i s  
n o  w a y  t h a t  y o u  c a n  a l l o w  a n y  t a k e ,  t h e  f i r s t  
p e o p l e  t h a t  y o u  a r e  g o i n g  t o  c u t  o f f  a r e  t h e  
c o m m e r c i a l  a n d  t h e n  t h e  s p o r t s ,  f i r s t ,  a n d
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t h e n  t h e  l a s t  p e o p l e  t h a t  y o u  a r e  g o i n g  t o  
c u t  o f f  a r e  t h e  s u b s i s t e n c e  p e o p l e  w h o  h a v e  
t h e  g r e a t e s t  r e l i a n c e  o n  t h e  r e s o u r c e .  . .  .
[ I ] f  i t  w e r e  d e f i n e d  t h a t  d i p  n e t  f i s h i n g  

w e r e  f o r  s u b s i s t e n c e  u s e s  a n d  n o t  f o r  s a l e  o r  
a n y  o t h e r  p u r p o s e ,  t h a t  w o u l d  b e  a l l o w e d  a n d  
I  w o u l d  t h i n k  t h a t  p e o p l e  f r o m  F a i r b a n k s  
w o u l d  f a l l  u n d e r  t h e s e  c a t e g o r i e s .  I  d o n ' t  
k n o w  w h e r e  e l s e  t h e y  w o u l d  g o  t o  .  .  .  w h e r e  
p e o o l e  f r o m  F a i r b a n k s  m a k e  i t  a  c u s t o m  t o  g o  
d o w n  t o  t h e  C h i t i n a  a r e a  a n d  i f  i t  w a s  
d e t e r m i n e d  t h a t  t h a t  r e s o u r c e  w a s  d o w n  t o  t h e  
p o i n t  w h e r e  o n l y  s u b s i s t e n c e  w o u l d  b e  a l ­
l o w e d ,  t h o s e  p e o p l e  w o u l d  b e  t a k e n  c a r e  o f  
u n d e r  t h i s  s e c t i o n .  I  d o n ' t  s e e  t h a t  i t  i s  
e l i m i n a t i n g .

( E m p h a s i s  a d d e d ) .

I n  t h e  H o u s e  d e b a t e ,  A n d e r s o n  a t t e m p t e d  t o  a s s u r e  

P a r r  t h a t  r e s i d e n t s  o f  u r b a n  F a i r b a n k s  c o u l d  b e  c o n s i d e r e d  

p r i o r i t y  s u b s i s t e n c e  u s e r s .  C o n t r a r y  t o  t h e  b o a r d ' s  i n t e r ­

p r e t a t i o n  o f  t h e  s u b s i s t e n c e  s t a t u t e s ,  t h e r e  i s  n o  i n ­

d i c a t i o n  t h a t  l e g i s l a t o r s  u n d e r s t o o d  t h e  1 9 7 8  s u b s i s t e n c e  

l a w  t o  r e s t r i c t  s u b s i s t e n c e  u s e  t o  e i t h e r  a  r u r a l  o r  a  

c o m m u n i t y  c o n t e x t .  I n  f a c t ,  t h e  H o u s e  d e b a t e  i n d i c a t e s  t h a t  

t h e  1 9 7 8  s u b s i s t e n c e  l a w  ' a s  n e c e s s a r y  t o  p r o t e c t

s u b s i s t e n c e  u s e s  a s  a  p r i o r i t y  u s e  o f  A l a s k a ' s  f i s h  a n d  g a m e

r e s o u r c e s .  T h i s  i n t e n t  i s  c l e a r l y  e x p r e s s e d  b y  t h e  p r e a m b l e

t o  t h e  s u b s i s t e n c e  l a w :

[ I ] t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  c l e a r l y  
e s t a b l i s h  s u b s i s t e n c e  u s e  a s  a  p r i o r i t y  u s e  . 
o r  A l a s k a ' s  f i s h  a n d  g a m e  r e s o u r c e s  a n d  t o  
r e c o g n i z e  t h e  n e e d s , c u s t o m s  a n d  t r a d i t i o n s  
o f  A l a s k a n  r e s i d e n t s . T h e  l e g i s l a t u r e  
f u r t h e r  f i n d s  t h a t  b e n e f i c i a l  u s e  o f  t h o s e  
r e s o u r c e s  b y  a l l  s t a t e  r e s i d e n t s  s h o u l d  b e  
c a r e f u l l y  m o n i t o r e d  a n d  r e g u l a t e d  w i t h  a s
m u c h  i n p u t  a s  p o s s i b l e  f r o m  t h e  a f f e c t e d



•  •
u s e r s ,  s o  t h a t  t h e  v i a b i l i t y  o f  f i s h  a n d  g a m e  
r e s o u r c e s  i s  n o t  t h r e a t e n e d  a n d  s o  t h a t  
r e s o u r c e s  a r e  c o n s e r v e d  i n  a  m a n n e r  c o n s i s ­
t e n t  w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .

( E m p h a s i s  a d d e d ) .

T h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  t h e

l e g i s l a t u r e  i n t e n d e d  t c  p r o t e c t  s u b s i s t e n c e  u s e ,  n o t  l i m i t

i t .  T h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  s e r v e  a s  a

g u i d e l i n e  t o  r e c o g n i z e  h i s t o r i c a l  s u b s i s t e n c e  u s e  b y

i n d i v i d u a l s ,  b o t h  n a t i v e  a n d  n c n - n a t i v e  A l a s k a n s .  I n

a d d i t i o n ,  s u b s i s t e n c e  u s e  i s  n o t  s t r i c t l y  l i m i t e d  t o  r u r a l

c o m m u n i t i e s .  F o r  t h e s e  r e a s o n s ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n

o f  " c u s t o m a r y  a n d  t r a d i t i o n a l "  a s  a  r e s t r i c t i v e  t e r m

1 3c o n f l i c t s  s q u a r e l y  w i t h  t h e  l e g i s l a t i v e  i n t e n t .

1 3 .  T h e  b o a r d  n o t e s  t h a t  t h e  w o r d s  " c u s t o m a r y  a n d  
t r a d i t i o n a l "  i n  t h e  1 9 7 8  s u b s i s t e n c e  l a w  w e r e  t a k e n  f r o m  §  
7 0 3  o f  H R  3 9 ,  9 5 t h  C o n g r e s s ,  2 n d  S e s s i o n  ( 1 9 7 8 ) ,  w h i c h  
C o n g r e s s  p a s s e d  i n  m o d i f i e d  f o r m  i n  1 9  8 0  a s  t h e  A l a s k a
N a t i o n a l  I n t e r e s t s  L a n d  C o n s e r v a t i o n  A c t  ( A N I L C A ) , P u b l i c
L a w  N o .  9 6 - 4 8 7 ,  1 6  U . S . C .  §  3 1 1 3 .  T h e r e f o r e ,  t h e  b o a r d
a r g u e s  t h a t  t h e  w o r d s  i n  t h e  A l a s k a  a c t  s h o u l d  h a v e  t h e  s a m e  
m e a n i n g  a s  t h e  w o r d s  i n  t h e  f e d e r a l  a c t  a n d  l i m i t
s u b s i s t e n c e  u s e s  t o  r e s i d e n t s  c f  r u r a l  A l a s k a .  W e  r e j e c t
t h i s  a r g u m e n t  f o r  s e v e r a l  r e a s o n s .  F i r s t ,  §  7 0 3  o f  H R  3 9  i n  
i t s  1 9 7 8  f o r m  d i d  n o t  c o n t a i n  t h e  " r u r a l  A l a s k a  r e s i d e n t s "  
l i m i t a t i o n  n o w  f o u n d  i n  1 6  U . S . C .  §  3 1 1 3 .  S e c o n d ,  t h e
A l a s k a  H o u s e  f l o o r  d e b a t e  r e v e a l s  t h a t  R e p r e s e n t a t i v e  
A n d e r s o n ,  t h e  b i l l ' s  f l o o r  m a n a g e r ,  u n d e r s t o o d  t h e  1 9 7 8  
s u b s i s t e n c e  l a w  t o  a l l o w  t h e  u r b a n  r e s i d e n t s  o f  F a i r b a n k s  t o  
q u a l i f y  a s  g e n e r a l  s u b s i s t e n c e  u s e r s .  F i n a l l y ,  i n  t h e  
p r e a m b l e  t o  t h e  1 9 7 8  s u b s i s t e n c e  l a w ,  t h e  A l a s k a  L e g i s l a t u r e  
e x p r e s s e d  i t s  i n t e n t  t o  " r e c o g n i z e  t h e  n e e d s ,  c u s t o m s  a n d  
t r a d i t i o n s  o f  A l a s k a n  r e s i d e n t s . "  W h i l e  t h e  l e g i s l a t u r e  
d e c l a r e d  t h a t  b e n e f i c i a l  u s e  o f  f i s h  a n d  g a m e  r e s o u r c e s  " b y

(Footnote Continued)
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W e  n o w  t u r n  t o  t h e  b o a r d ' s  i n t e r p r e t a t i o n  o f  t h e  

1 9 7 8  s u b s i s t e n c e  l a w .  I n  D e c e m b e r  1 9 8 0  , r h e  b o a r d  m e t  t o  

e x a m i n e  t h e  u s e s  o f  s a l m o n  i n  C o o k  I n l e t  a n d  t o  d e t e r m i n e  

w h i c h  u s e s  w o u l d  q u a l i f y  f o r  t h e  s u b s i s t e n c e  u s e  p r i o r i t y .  

T o m  L o n n e r ,  t h e .  d i r e c t o r  o f  t h e  s u b s i s t e n c e  s e c t i o n  o f  t h e  

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  p r e s e n t e d  t h e  d e p a r t ­

m e n t ' s  r e c o m m e n d a t i o n s  o n  t h e  s u b s i s t e n c e  s t a t u t e .  H e  

s u g g e s t e d  t h a t  t h e  b o a r d  b e g - i n  i t s  a n a l y s i s  o f  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s  w i t h  a n  a s s e s s m e n t  o f  u s e r  p r o f i l e s  a n d  u s e  

p a t t e r n s  o n  a  c a s e  b y  c a s e  b a s i s .  L o n n e r  n o t e d  t h a t  s u c h  

i n f o r m a t i o n  w a s  m o s t  l a c k i n g  i n  t h e  m a j o r  C c o k  I n l e t  

s u b s i s t e n c e  f i s h e r y  b e c a u s e  o f  t h e  r a p i d  g r o w t h  o f  

s u b s i s t e n c e  u s e s  i n  r e c e n t  y e a r s ,  a n d  t h a t  o b t a i n i n g  s u c h  

i n f o r m a t i o n  w o u l d  b e  e x p e n s i v e .

T h e  b o a r d  d i d  n o t  f o l l o w  L o n n e r ' s  s u g g e s t e d  a p ­

p r o a c h .  ^  A f t e r  t h e  b o a r d  h e a r d  e x t e n s i v e  t e s t i m o n y  o n  

s u b s i s t e n c e  u s e ,  i t s  c h a i r m a n  a p p o i n t e d  a  c o m m i t t e e , " 5

IV. THE BOARD'S ADOPTION AND APPLICATION OF 5 AAC 01.597

( F o o t n o t e  C o n t i n u e d )

a l l  s t a t e  r e s i d e n t s "  s h o u l d  b e  c a r e f u l l y  m o n i t o r e d  a n d  
r e g u l a t e d ,  i t  d i d  n o t  e x p r e s s  a n  i n t e n t i o n  t o  l i m i t  
s u b s i s t e n c e  u s e s  t o  r u r a l  A l a s k a  r e s i d e n t s .

1 4 .  A  b o a r d  m e m b e r ,  N i c k  S z a b o ,  s t a t e d  t h a t  t h e  
b o a r d ' s  l i m i t e d  b u d g e t  p r e v e n t e d  i m p l e m e n t a t i o n  o f  a  c a s e  b y  
c a s e  a p p r o a c h .

1 5 .  T h e  b o a r d  s t i p u l a t e d  i n  1 9 8 2  t h a t  i t  v i o l a t e d  

( F o o t n o t e  C o n t i n u e d )



•  #

c o n s i s t i n g  o f  b o a r d  m e m b e r s  a n d  s t a f f ,  t o  i d e n t i f y  

s u b s i s t e n c e  u s e s  o f  s a l m o n  i n  C o o k  I n l e t .  T h e  c o m m i t t e e  

d r a f t e d  t e n  c r i t e r i a  t o  i d e n t i f y  s u b s i s t e n c e  u s e s  a n d  

p r e s e n t e d  t h e m  t o  t h e  b o a r d .

L o n n e r  w o r k e d  w i t h  t h e  c o m m i t t e e  t o  d e v e l o p  t h e  

t e n  c r i t e r i a  a n d  e x p l a i n e d  t h e m  t o  t h e  b o a r d .  H e  s t a t e d :  

" T h e s e  t e n e t s  h e r e  a r e  .  .  . b a s e d  o n  .  .  . t h e  e v i d e n c e  

a b o u t  f o u r  r e l a t i v e l y  s e l f - c o n t a i n e d  c o m m u n i t i e s .  . . .  I f ,  

h o w e v e r ,  y o u  h a v e  i n d i v i d u a l  a p p l i c a n t s ,  . .  . t h i s  m i g h t  

n o t  s u f f i c e  a s  a  t e s t . "  T h e r e f o r e ,  t h e  b o a r d  w a s  f u l l y  

a w a r e  o f  t h e  l i m i t a t i o n s  o f  t h e  p r o p o s e d  c r i t e r i a .

A t  i t s  M a r c h  1 9 8 1  m e e t i n g ,  t h e  b o a r d  r e c e i v e d  f u r ­

t h e r  t e s t i m o n y  o n  u s e s  o f  C o o k  I n l e t  s a l m o n  f r o m  t h e  a r e a  

a d v i s o r y  c o m m i t t e e s . a n d  s e v e r a l  i n d i v i d u a l  w i t n e s s e s .  A f t e r  

d e l i b e r a t i o n ,  t h e  b o a r d  d e c i d e d  t o  a p p l y  a l l  o f  t h e  t e n  

c r i t e r i a  " t o  d e t e r m i n e  w h i c h  u s e s  a r e  c u s t o m a r y  a n d  

t r a d i t i o n a l  a n d  t h e r e f o r e  a r e  e l i g i b l e  f o r  t h e  s u b s i s t e n c e  

p r i o r i t y . "  O n l y  t h e  f i s h e r i e s  a s s o c i a t e d  w i t h  T y o n e k ,  

E n g l i s h  B a y  a n d  P o r t  G r a h a m  m e t  a l l  t e n  c r i t e r i a .

I n  i t s  f i n d i n g s  o f  f a c t ,  t h e  b o a r d  a p p l i e d  t h e  t e n  

c r i t e r i a  t o  i n d i v i d u a l s  s u c h  a s  M a d i s o n  a n d  G j o s u n d .  I n  

p a r t i c u l a r ,  t h e  i n d i v i d u a l s  f a i l e d  t o  m e e t  t h e  s e c o n d

( F o o t n o t e  C o n t i n u e d )

A S  4 4 . 6 2 . 3 1 0 - 1 2  ( p u b l i c  m e e t i n g  p r o v i s i o n )  a t  i t s  D e c e m b e r  
1 9 8 0  m e e t i n g .
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c r i t e r i o n :  " A  u s e  p a t t e r n  e s t a b l i s h e d  b y  a n  i d e n t i f i e d

c o m m u n i t y ,  s u b c o m m u n i t y  o r  g r o u p  h a v i n g  p r e p o n d e r a n t  

c o n c e n t r a t i o n s  o f  p e r s o n s  s h o w i n g  p a s t  u s e . " ^  T h e  b o a r d  

f o u n d :

A l t h o u g h  s o m e  u s e r s  h a v e  s h o w n  t h e  e x i s t e n c e  
o f  a  c o m m u n i t y  o f  i n t e r e s t  ( e . g . ,  t h e  
K e n a i t z e  T r i b e  a n d  t h e  K a c h e m a k  B a y  S u b s i s ­
t e n c e  G r o u p ) ,  t h e s e  p e r s o n s  e i t h e r  a r e  t o o  
w i d e l y  d i s p e r s e d  o r  a r e  t o o  h e t e r o g e n e o u s  t o  
b e  c o n s i d e r e d  a n  i d e n t i f i a b l e  c o m m u n i t y ,  
s u b c o m m u n i t y  o r  g r o u p .  O n  t h e  e v i d e n c e  
p r e s e n t e d ,  t h e  B o a r d  c a n n o t  c o n c l u d e  e i t h e r  
t h a t  a c t i v i t i e s  a r e  c o n d u c t e d  i n  c o m m o n  o r  
t h a t  s h a r i n g  o r  o t h e r  g r o u p  i n t e r c h a n g e  
o c c u r s  i n  r e l a t i o n  t o  t h e  r e s o u r c e .

I n  o t h e r  w o r d s ,  a n  i n d i v i d u a l  s u b s i s t e n c e  u s e r  ( s u c h  a s

M a d i s o n  o r  G j o s u n d )  w o u l d  n o t  q u a l i f y  f o r  a  s u b s i s t e n c e  u s e

p r i o r i t y  f r o m  t h e  b o a r d  u n l e s s  h e  w e r e  p a r t  o f  a n

1 7
i d e n t i f i a b l e  s u b s i s t e n c e  c o m m u n i t y  o r  g r o u p .  U n d e r  t h e

1 6 .  S e e  5  A A C  0 1 . 5 9 7  s e t  o u t  i n  n .  8  a b o v e .

1 7 .  I n  c o n t r a s t ,  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  
C o m m i s s i o n  i s s u e s  c o m m e r c i a l  f i s h i n g  p e r m i t s  o n  a n
i n d i v i d u a l  b a s i s .  S e e  A S  1 6 . 4 3 . 2 5 0 .  W e  d o  n o t , ,  h o w e v e r ,  
r e a d  t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  a s  a  g r a n t  o f  
a u t h o r i t y  t o  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  B o a r d  
o f  F i s h e r i e s  t o  i m p o s e  a  " g r a n d f a t h e r "  r i g h t s  s y s t e m  w i t h  
r e s p e c t  t o  s u b s i s t e n c e  u s e r s .  I m p o s i n g  a n  e q u i t a b l e  s y s t e m  
o f  g r a n d f a t h e r  r i g h t s  i s  a n  e x t r e m e l y  c o m p l i c a t e d  t a s k ,  a s  
A l a s k a ' s  e x p e r i e n c e  w i t h  s u c h  a  s y s t e m  i n  t h e  c o m m e r c i a l  
s a l m o n  a n d  h e r r i n g  f i s h e r i e s  h a s  d e m o n s t r a t e d .  S e e  A S  
1 6 . 4 3 . 0 1 0 - 9 9 0  a n d  t h e  n u m e r o u s ,  a n d  e v e r  i n c r e a s i n g ,
j u d i c i a l  d e c i s i o n s  i n t e r p r e t i n g  t h i s  a c t  n o t e d  i n  t h e
a n n o t a t i o n s .  S u c h  a  s y s t e m  w o u l d  a l s o  b e  e x t r e m e l y  
c o n t r o v e r s i a l .  I t  i s  p r e p o s t e r o u s  t o  s u p p o s e  t h a t  t h e
l e g i s l a t u r e  i n t e n d e d  t o  c r e a t e  s u c h  a  s y s t e m  m e r e l y  b y  u s i n g

(Footnote Continued)
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e  #
b o a r d ' s  r e g u l a t i o n ,  m a n y  i n d i v i d u a l  u s e r s  w h o  h a v e  • h i s ­

t o r i c a l l y  d e p e n d e d  o n  s u b s i s t e n c e  f i s h i n g  a r e  e l i m i n a t e d  

f r o m  s u b s i s t e n c e  u s e  a t  t h e  c u t s e t .

T h e  b o a r d ' s  r e g u l a t i o n ,  5  A A C  0 1 . 5 9 7 ,  i s  

i n c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  t o  p r o v i d e  

g u i d e l i n e s  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  f i s h i n g .  T h e  

r e g u l a t i o n  e x c e e d s  t h e  a u t h o r i t y  d e l e g a t e d  t o  t h e  b o a r d  

b e c a u s e  i t  o p e r a t e s  t o o  r e s t r i c t i v e l y  i n  i t s  i n i t i a l  

d i f f e r e n t i a t i o n  b e t w e e n  s u b s i s t e n c e  a n d  n o n - s u b s i s t e n c e  

u s e s .  U n d e r  a  s t a t u t e  d e s i g n e d  t o  p r o t e c t  s u b s i s t e n c e  u s e s ,  

t h e  b o a r d  h a s  d e v i s e d  a  r e g u l a t i o n  t o  d i s e n f r a n c h i s e  m a n y  

s u b s i s t e n c e  u s e r s  w h o s e  i n t e r e s t s  t h e  s t a t u t e  w a s  d e s i g n e d  

t o  p r o t e c t .

T h e  d e c i s i o n  o f  t h e  t w o  t r i a l  c o u r t s  t h a t  5  A A C  

0 1 . 5 9 7  i s  c o n s i s t e n t  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  A S  

1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  ( 2 3 )  i s  R E V E R S E D .

( F o o t n o t e  C o n t i n u e d )

t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  i n  t h e  d e f i n i t i o n  o f  
s u b s i s t e n c e  u s e s ,  w i t h  n o  m o r e  n o t i c e  o r  g u i d a n c e  t h a n  i s  
i n h e r e n t  i n  t h o s e  w o r d s .
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i MEMORANDUM State of Alaska
to : Jim Ayers date:

Director of Legislative Relations 
Office of the Governor f i le  no

TELEPHONE NO:

from : Harold M. Brown sub je c t:
Attorney General 

U [ $
By: Larri Irene Spengler

Assistant Attorney General 
Department of Law

You have asked me to review the Senate committee 
substitute for House bill 288, on subsistence, dated February 5, 
1986. You requested that I particularly focus on whether the 
bill would be constitutional, would be enforceable, would allow 
the state to continue managing fish and game on all land and 
water in Alaska, and would restore to the Boards of Fisheries and 
Game the regulatory authority and flexibility they had exercised 
before Madison v. Alaska Department of Fish and Game, 696 P.2d 
168 (Alaska 1985) to provide for the uses of fish and game by all 
Alaskans. The bill may pose problems in each of those areas. 
This memorandum will discuss those possible difficulties, and 
will also touch on miscellaneous ambiguities and issues. The 
version of HB 288 which passed the House did not present these 
questions. It was designed only to solve the problems created by 
Madison. This Senate committee substitute addresses portions of 
the state subsistence law which were not affected by Madison.

A. Possible constitutional problems:

1. The bill in section 9, AS 16.05.940(28), in com­
bination with section 8, would require that before being eligible 
to participate in subsistence uses, an individual must be domi- 

' in a rural irea of the state. This may be proved by having 
ived there for tue preceding 12 consecutive months, or by "other 

evidence acceptable to the Boards of Fisheries and Game." If the 
boards chose not to establish additional criteria, the section in 
effect establishes a durational residency requirement, which 
raises several possible constitutional problems. The Board of 
Fisheries has presently defined "domicile" in 5 AAC 39.975(30) 
as:

the location of a person's primary residence; evi­
dence of domicile may include, but is not limited 
to, the following:

(A) statements made to obtain a license to 
drive, hunt, fish, or engage in an activity reg­
ulated by a government entity;
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(B) affidavit of a person, or of other per­
sons who may know of that person's domicile;

(C) place of voter registration;
(D) location of residences owned, rented, or 

leased;
(E) location of storage of household goods;
(F) location of business owned or operated;
(G) residence of spouse and minor children or 

dependents;
(H) governments to which taxes are paid; and
(I) whether the person has claimed residence 

in another location for the purpose of obtaining 
benefits provided by the governments in that lo­
cation.

To require a person who moves to a rural area intending that to 
be his or her primary residence to wait 12 months before being 
able to participate in subsistence hunting and fishing may 
interfere with an individual's right to travel. Further, an 
equal protection challenge might succeed, based on the argument 
that individuals who move to communities and areas in rural 
Alaska in which people rely on fish and game harvests are not 
situated differently from their neighbors. See Isakson v. 
Rickey, 550 P.2d 359, 365 (Alaska 1976). If the durational
residency requirement is intended to protect against some per­
ceived abuse, the constitutionality of the requirement will hinge 
on the extent of the problem, the hardship imposed, and whether 
there are alternate, less severe mechanisms which could handle 
the problem. llose v. Commercial Fisheries Entrv Commission, 647 
P.2d 154, 160 (Alaska 1982). ‘--------- ~

2. Section 4, AS 16.05.259(a), authorizes the boards 
to establish an administrative appeal procedure for persons 
aggrieved by the/adt7plrion--or_repeal of a subsistence or personal 
use regulation AS-i-6-rQ-5-. 259 OD^would require that an individual 
exhaust administrative remedies before proceding to court to 
challenge subsistence or personal- use regulations. This could

^ 7  pose an equal protection problem if the authorizations and 
^jylrequirements are not also applied to commercial and sport regula- 
i ijtions. Additionally, since the most likely entity to which board 
*1 ' decisions might be appealed is the Office of the Commissioner of 
'lA Fish and Game, this provision could pose separation of powers 

problems. That could occur if the commissioner (a part of the 
executive branch) were overruling regulations adopted by the 
boards (quasi-legislative entities). (Also see discussion at
B.2., D.2., and E.6.)

3. Section 4, AS 16.05.258(b), establishes three 
separate standards which control whether the boards may authorize 
any harvest -- subsistence, sport, commercial, or personal use.
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The standards are the sustained yield principle!\frsound manage— J 
piehj;," and i^mgintenance- of''Tiealthy fish stockŝ  and game popula­
tions ." Article VTTTJ Section 4, of the Alaska Constitution 
mandates that fish and game be utilized on "the sustained yield 
principle." The two new standards must mean something other than 
sustained yield, or they would not have been listed separately. 
The definition is left to the boards in section 4, AS 16.05- 
.25 8(i). Depending on the eventual content of those terms, 
authorization of harvest may be triggered by something other than 
sustained yield, the standard articulated by the Alaska Constitu­
tion. (Also see discussion at B.I., C.3., and E.6.)

B. Enforcement and implementation problems:

Several provisions in the bill would appear to be 
difficult to implement and may pose enforcement problems. These 
include:

1. As discussed in B. 3. above, section 4, AS 16.05- 
,258(i), requires the boards to define "sustained yield," "sound 
management," and "maintenance of healthy populations of fish and 
game." There is no indication of what the legislature intends be 
encompassed by the terms, nor how use of these new regulatory 
standards is to be reconciled with the use in Article VIII, 
Section 4, of the Alaska Constitution of "the sustained yield 
principle." If the legislature intends something other than 
"sustained yield" to control the taking of fish and game, it 
should spell out what factors it intends, and should describe how 
the new standards relate to sustained yield. Alternatively, if 
the legislature believes that "sustained yield" has several 
components, then it should set out those components in a defini­
tion of "sustained yield." As written, this provision gives no 
guidance on which of the three standards is to control, assuming 
they are different. (If they do not mean different things, there 
should not be three-standards listed.) (Also see discussion at 
AJ3. , C. 3. , and E. 6.)

2. Section 4, AS 16.05.259(a), would be extremely 
difficult to implement. It authorizes the boards to establish a,, 
appeal procedure for persons challenging a subsistence or person­
al use regulation. The boards already have the authority to 
reconsider regulatory decisions. In addition, anyone can peti­
tion the boards for regulatory change, at any time; this includes 
the ability to request emergency regulatory action, which could 
occur very quickly. AS 44.62.220 and AS 4462.230. The boards 
cannot delegate to a nongovernmental body a discretionary regula­
tory function. The only entity practically available to which a 
board decision could be appealed would be the Commissioner of

Aoi
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Fish and Game. However, for the boards to establish a procedure 
whereby the commissioner could overrule regulatory decisions 
would dramatically change the relationship between the department 
and the boards; currently, the boards adopt regulations, and the 
department implements them. (Also see discussion at A.2., D.2., 
and E.6.)

3. Section 6, AS 16.05.330(d), requires the boards to 
give "reasonable public notice" of the terms of subsistence

' permits, above and beyond the Administrative Procedure Act 
^notice, which may lead to questions (probably in lawsuits) about 
how much notice -- other than APA notice of the regulation 
adoption procedure -- is reasonable. Since it is always possible 

v to do more than has been done, individuals in either civil suits 
j or as defenses to criminal prosecutions may seek to use this 
provision to their advantage.

4. Section 2, AS 16.05.251(a)(13), authorizes the 
Board of Fisheries to regulate "commercial, sport, subsistence, 
and personal use fishing." "Commercial fishing" and "sport 
fishing" are defined in current statutes at AS 16.05.940(5) and

\(21), "Subsistence fishing" is defined currently at AS 16.05- 
).940(22), and that definition would be amended by this bill in 
/section 7. However, neither current statute nor the bill pro­
vides a definition of "personal use fishing." Since "sport 
fishing" is defined as fishing with rod and reel "for personal 
\use," this lack of a separate statutory definition based-on gear 
type could cause some confusion in court cases.

C. Problems .jeopardizing state fish and game management;

The bill contains several components which appear to be 
inconsistent with provisions of the Alaska National Interest 
Lands Conservation Act, Title 8 (ANILCA). If those are enacted 
into law, federal action under ANILCA, either volitionally or in 
response to a court mandate, would be a strong possibility.
ANILCA provides that Alaska may retain its traditional management
prerogatives on all land and water in the state if it enacts and
implements "laws of general applicability" which provide for (1) 
the definition of subsistence uses, (2) the priority for those 
uses, and (3) the public participation system described in 
federal law. ANILCA § 805(d). The definition of "subsistence 
uses" in ANILCA § 803 includes a limitation to "customary and 
traditional uses by rural Alaskan residents." Before Madison, 5 
AAC 99.010 satisfied this requirement by interpreting the state 
definition of "subsistence uses" in the same manner as the 
federal definition. Madison, however, held that the state
statute was not intended to limit subsistence hunting and fishing
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to rural residents. With regard to the other two specifications 
of ANILCA, Madison did not affect the operation of the state 
priority, in AS 16.05.251(b) and AS 16.05.255(b), nor the region­
al council system, authorized by AS 16.05.260 and 5 AAC 96, which 
have been certified as complying with ANILCA.

1. The priority for subsistence uses in ANILCA is 
established in § 804; the federal priority requires that subsis­
tence uses are not to be restricted (as opposed to reasonably 
regulated) unless nonsubsistence uses are first eliminated. 126 
Cong. Rec. H. 10647 (Nov. 12, 1980). */ Section 4, AS 16.05- 
.258(c), states that if there is not sufficient harvestable 
surplus of a resource to "accommodate all consumptive uses," 
regulations shall provide "a reasonable opportunity to satisfy 
subsistence uses," and may provide "opportunities to satisfy 
other consumptive uses of the surplus." If that means that other 
uses may be satisfied at the expense of subsistence, then it is 
contrary to the ANILCA priority. The ambiguity is intensified 
because section 10 of the bill would repeal the existing state 
subsistence priority, AS 16.05.251(b) and AS 16.05.255(b), which 
has been determined to comply with ANILCA. (Also see discussion 
at C.2. and D .1.)

2. Section 4, AS 16.05.258(f), appears to authorize 
'the boards to shift subsistence uses of a particular species

■oj, stock, or population to another species, stock, or population 
that is "similar and reasonably available." The authorization is 

\not limited to situations in which a biological problem requires 
y'such action. The implication is that the boards may shift 
'subsistence uses co other species, stocks, and populations in 
,their discretion. However, Congress intended the subsistence

'*/ Before Madison, the boards had interpreted the priority in 
the state statute to be the same as the priority in ANILCA § 804, 
and thac interpretation was also articulated by Madison. 
However, the consequence of the absolute priority changed marked­
ly when Madison expanded the definition of subsistence uses to 
include the uses by all Alaskans. When subsistence uses were 
confined to the narrower, rural category, the absolute nature of 
the priority had minimal effect, while after Madison, the 
absolute nature of che priority required application of cicr two 
standards (customary and direct dependence on the resource as the 
mainstay of one's livelihood, local residency, and availability 
of alternative resources) in numerous hunts throughout the state, 
which led to major disruptions of hunting opportunity.
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authorization and priority to apply to each fish stock or game 
population which was the subject of subsistence uses. 126 Cong. 
Rec. H. 29279 (Nov. 12, 1980). Section 4 of the bill is incon­
sistent with this requirement. (Also see discussion at C.l. and 
D.l.)

3. Section 4, AS 16.05.258(b) and (c), incorporate as 
for board action theL_-̂ e-teâ re4--Ad.eld principle. ^souncP 
" and_the'J£rRaintenance of healthy^-fii?h33EQck5^or game 

The board's— are— d-irec-ted tro- define "sustained
yield," "sound management principles," and "maintenance of 
healthy populations of fish and game" in (i). "Sound management" 
could be directed at a number of goals, for example, viewing, 
producing trophy sized animals or fish, increasing the base 
population, promoting "ethical" hunting or fishing practices, 
etc. Since under (b) "sound management" and "maintenance of 
healthy fish stocks and game populations" are criteria which must 
be satisfied before fish stocks or game populations can be 
harvested, and under (c) "sound management" is one of two reasons 
to go to tier two, depending on how those terms are defined by 
the board, there could be an ANILCA problem. Under ANILCA § 804, 
only the continued viability of the resource or the continuation 
of subsistences uses have a higher priority than authorizing 
subsistence uses. (Also see discussion at A.3., B.I., and E.6.)

4. Section 4, AS 16.05.258(a), requires the boards to 
identify stocks and populations "customarily and traditionally 
^taken and used in the subsistence economy and culture of the area 
'In which the stocks and popu* ations are located." The restric­
tion to the area in which the stocks and populations are located 
cduld pose an ANILCA problem for residents of rural communities 
wlio historically travel some distance to harvest fish and game, 
further, the implication that fish and game are used for subsis- 
:ence in the same location they are taken is not always correct. 
Additionally, the term "customary and traditional use" comes from 
the definition of "subsistence uses," but no where in present law 
or the bill is_there a reference.to "customary and traditional" 
taking, other than here and section 9, AS 16.05.940(31), the 
^definition of "rural area.". The intent of the phrase is not 
:lear, and thus it is difficult to assess whether it poses ANILCA 
)roblems. Finally, if the intent is that the boards identify 
subsistence uses and use levels of fish stocks and game popula­
tions, after which no other uses or levels of use can be identi- 
jied as subsistence, ANILCA problems may be presented. Congress 
jommented on the fluctuations inherent in subsistence uses, and 
lid not intend for the locations of use in one particular year or 
/short period of years to be designated as the only available 
harvest. The time frame Congress was concerned with is a long
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one. It is acknowledged in legislative history that uses fluctu­
ate "periodically" in "patterns," and are dependent often on the 
"sporadic movement" of game from year to year. S. Rep. No. A13, 
96th Cong., 1st Sess. 147-148 (1979).
(Also see discussion at E.5)

5. Section 4, AS 16.05.258(c), limits the subsistence 
preference to a preference among consumptive uses. Thus pre­
sumably subsistence would not have a priority over noncomsumptive 
taking^^uch as~\chtch-and-release fishing. This distinction is 
not fourra in ANiLCA § 804, which describes the federal priority 
for taking fish and game for subsistence uses over takings of
ish and game for other purposes. Catch-and-release fishing 

would constitute a taking for other purposes, since ANILCA § 
102(18) defines "take" as

to pursue, hunt, shoot, trap, net, capture, col­
lect, killr harm, or attempt to engage in any such 
conduct.

6. Section 4, AS 16.05.258(c), states that three 
criteria are to be used to determine who is eligible for subsis­
tence fishing or hunting if it is necessary to restrict subsis­
tence in order to, among other things, "protect future" subsis­
tence. This differs in what could be a substantive way from 
ANILCA § 804, which instead employs "in order to .. . continue" 
subsistence uses as the standard. The current AS 16.05.251(b) 
and AS 16.05.255(b) use "to assure the continuation of subsis­
tence uses," and had been certified as complying with ANILCA, but 
would be repealed by section 10.

D. Problems of board authority and flexibility;

1. In some ways, the bill can be characterized as 
delegating too much regulatory flexibility to the boards. The 
bill, in section 4, AS 16.05.258(f), allows subsistence uses of 
particular species, stocks and populations to be shifted to other 
species, stocks and populations and thus dissolves the subsis­
tence priority established by the legislature in 1978, returning 
the boards authority to the pre-1978 situation, when allocations 
were left to the boards' discretion.! Other policy considerations 
asjbde— resirOrxng-complete-dis'cretion to the boards with regard to 
which fish stocks and game populations are to be the subject of 
subsistence fishing and hunting appears to be inconsistent with 
the mandate of ANILCA that subsistence be authorized on every 
stock and population which has been the subject of such uses 
unless the resource would be harmed, and that it have a priority 
over nonsubsistence uses. (Also s^e discussion at C.l. and C.2.)
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2. Section 4, AS 16.05.259, discussed in A. 2. above, 
authorizes the boards to establish an appeal procedure. Pre­
sumably, an appeal procedure would provide that the boards'
[decisions could be. overthrown by whatever entity is given the 
vN'&ppeal, which.would reduce the flexibility of the boards to the 
extent it was implemented. tATso see discussion at A.2., B.2., 
and E.6.)

3, Section 6, AS 16.05.330, authorizes the boards to 
require subsistence hunting and fishing permits, an authority 
they already have. However, (c) of that section mandates that 
the boards require subsistence permits if a reduction of nonsub­
sistence harvest is needed to protect subsistence. The section 
requires subsistence permits to be issued regardless of whether 
or not the boards thought that they would be at all useful o.r 
necessary. Further, (c) indicates that the boards may issue 
subsistence permits for entire areas, villages, communities, or 
groups, as well as individuals. /  Under (d) , the boards are 
mandated to provide "reasonable public notice" of the terms of 
those umbrella permits, the fish stocks and game populations 
authorized to be taken, and the areas covered by the permit. 
This will place an extra burden on the boards, because in order

'to require a permit, and establish its terms, the board will have 
to in any event first adopt regulations under the Administrative 
Procedure Act provisions, including notice.

E. Miscellaneous problems;

1. Section 2, AS 16.05.251(a)(12), specifies that the 
Board of Fisheries has the authority to designate and xegulate 
special fishing areas. In the existing AS 16.05.251(2) the board 
already has the authority to establish open and closed seasons 
and areas for the taking of fish, so most of this subsection is 
redundant. However,- there is an implication in AS 16.05.251(a)- 
(12) that the board could authorize fisheries for particular age 
groups (children are listed), an authority that the board does 
not currently have. If the legislature wishes to give the boards 
power to authorize fishing for particular groups such as senior 
citizens or children, it would be best to do so in a separate
section quite clearly. The remainder of this provision is
redundant to authorities already held. (Also see discussion at
E.6.)

2. Section 3, AS 16.05.255 (a) (10), uses the term
"nongame." Currently, AS 16.05.940(14) defines "game" as all 
non-domestic reptiles, mammals, and birds, so this term is 
confusing and imprecise. (Also see discussion at E.4.)
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3. Section 3, AS 16.05.255(a) (10), uses the terms 
"sport hunts" and "subsistence hunts". "Subsistence hunting" is 
defined, not "subsistence hunts," and neither "sport hunts" nor 
"sport htnting" is defined anywhere. The parallel provision for 
the Board of Fisheries speaks of "fishing," not "fisheries."

4. Section 9, AS 16.05.940(30) and (32), are defini­
tions which employ the term "game animals." This is redundant, 
since "game" is defined currently in AS 16.05.940(14) as meaning 
any species of non-domestic bird, reptile, and mammal. Thus, the 
sections could be reworded and the word "animals" deleted. (Also 
see discussion at E.2.)

5. Section 9, AS 16.05.940(31), defines "rural area,"
,a component of the definition of "subsistence uses" found in
section 8. Taken together, the two definitions are circular, 
since "subsistence uses" means the "noncommercial, customary and 
traditional uses of wild renewable resources by a resident 
domiciled in a rural area of the state" for certain purposes, and 
"rural area" would mean a community or area of the state in which 
the "noncommercial, customary and traditional taking and use of 
Ifish or game" is a significant characteristic of the economy.
The definition of "rural area" found in version of HB 288 that 
passed the house did not create this circle. (Also see discus­
sion at C.4.)

6. Several provisions of the bill do not relate to 
"the taking of fish and game for subsistence and personal use," 
the description in the bill title. Those include section 2, 
AS'16 T05.251(a-)-<-12_l.ir-'providing that the Board of Fisheries may 
authorize partig-tTlar age- grbups to fish, and section 4, AS 
16.05.258(h), reitera~riSg~~the current legal status of military 
personnel with regard to hunting and fishing. This problem also 
involves section 4, AS 16.05.259, authorizing an appeal procedure 
and requiring exhaustion of remedies, if that provision is 
broadened to encompass all regulations, thus avoiding the equal 
protection problem discussed in A. 2. above. In addition, the 
requirements relating to "sound management" and "maintenance of 
healthy fish stocks and game populations" in section 4, AS 
16.05.258(b), as thresholds for any allocation may exceed the 
scope of the bill title, since they will have such an impact on 
harvests other than subsistence and personal use. (Also see 
discussion at A.2., A.3., B.I., B.2., C.3., D.2., and E.l.)

LIS:rn

cc: Commissioner Collinsworth, ADF&G
Art Peterson, Dept of Law
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The Honorable Vic Fischer 
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P.O. Box V - State Capitol 
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Dear Senator Fischer:

You and Representative Sam Cotten.<steave both ia*ps®i?i?©d 
Mother the Sa»ariseissRe«ou»ê ônffiiiifefceeK.ia4ib.'&£i*t,û e for House bill 
288, relating to subsistence uses,

. It appears that the provisions of 
the bill relating to subsistence could be successfully 
against such a challenge.

Article VIII, section 4, provides:

Fish, forests, wildlife, grasslands, and all other 
replenishable resources belonging to the State 
shall be utilized, developed, and maintained on 
the sustained yield principle, subject to prefer- *«■■■■■■** 
ences among beneficial uses.

(Emphasis added.) Kenai Peninsula Fisherman's Cooperative Associ­
ation v. State, 6 7 8 P.2d 897, 904 (Alaska 1981) , affirmed the 
authority of the Board of Fisheries to provide for "different 
treatment to such diverse user groups as commercial, sports, and 
subsistence."

Your question focuses on section 4 of the bill, the
proposed AS 16.05.258(c). That provision first accords subsis­
tence uses a preference over other uses, mandating nonsubsistence 
uses may not be authorized unless the "harvestable portion" of a 
fish stock or game population is "sufficient to accommodate the 
subsistence uses of the stock or population." That preference is 
clearly consistent with the authorization in article VIII, 
section 4, to establish preferences among uses.

The final sentence of the proposed AS 16.05.258(c)
would become operative in situations where the harvestable
portion of a fish stock or game population is not sufficient to

REPLY TO:

□  1031 W 4th A VENUE 
SUITE 200
ANCHORAGE. ALASK A 99501 
PHONE: (9071 276-3550

□  / i f  NATIONAL CENTER 
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FAIRBANKS. ALASKA 99701 
PHONE: (9071 452-1568

Z f POUCH K ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (9071 465-3600
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provide a "reasonable opportunity to satisfy the subsistence 
uses." In that case:

the preference shall be limited, and the boards 
shall distinguish among subsistence users, by ap­
plying the following criteria:

(1) customary and direct dependence on the 
fish stock or game population as the mainstay 
of livelihood;

(2) local residency; and

(3) availability of alternative resources.

In this situation, only subsistence uses are being authorized; 
there will be no commercial, sport, or personal use of the fish 
stock or game population. The legislature is supplying criteria 
for the boards to use in determining which persons eligible for 
subsistence uses may ongage in subsistence fishing or subsistence 
hunting if a reasonable opportunity cannot be provided for all of 
them. Depending on the available harvestable portion of the 
stock or population, a certain number of people will be allowed 
to harvest, those with the most dependence, living in closest 
proximity, with fewest available alternatives. This direction by 
the legislature to the boards on how to accomodate subsistence 
uses when the harvestable portion of a fish stock or game 
population is not sufficient to accommodate all subsistence uses 
does not appear to be inconsistent with article I, section 4. In 
fact, such direction seems quite consistent with the legislature 
determining how in that situation the stock or population is to 
be "utilized... on the sustained yield principle."

In a decision analyzing the state subsistence law as it 
was implemented before Madison v. Alaska Department of Fish and 
Game, 696 P.2d 168 (Alaska I"985) , state Superior Court Judge
Douglas Serdahely ruled that identifying subsistence uses on a 
community or area basis did not violate article VIII, sections 2, 
(maximum benefit of the people), 3 (common use), and 15 (no 
exclusive right of fishery), of the Alaska Constitution. 
McDowell v. Collinsworth, 3AN 83-1592 civil, October 23, 198A,
order. Tile judge1 s decision referenced the state's arguments, 
which in part relied upon the authorization in article VIII, sec­
tion 4, of "preferences among beneficial uses." The precise 
issue of the use of the three criteria to distinguish among those 
eligible for subsistence uses when insufficient fish or game are 
available to provide for all subsistence uses of a stock or 
population was not before the court. However, it appears likely
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that direction by the legislature to the boards on how to 
identify which persons eligible for subsistence uses are to be 
authorized -- those most dependent, living in closest proximity, 
with the least alternative resources -- would be defensible 
against an article VIII, section 4 challenge.

If a more detailed analysis on this question is neces­
sary, please do not hesitate to contact me.

LIS:m

cc: Representative Cotten

Don Collinsworth 
Dennis Kelso 
Steve Behnke

Jim Ayers

Sincerely,

HAROLD M. BROWN 
ATTORNEY GENERAL

By:
Larri Irene Spengler 

Assistant Attorney General

Art Peterson 
Liza McCracken
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SUBJECT:

TO:

FROM:

Comparative sectional analysis of subsistence 
bills -- CSHB 288 (Jud) am and SB 231.

Senator Mitchell Abood
Chairman, Senate State Affairs Committee

Edward H. Hein ̂ 4 —
Legislative Counsel

You have asked for a sectional analysis of two subsistence 
bills that are in your committee: CSHB 288 (Jud) am and SB
231. In addressing each section, I will refer first to the 
House bill, then to the Senate bill.

Section 1 of both bills are identical. They look slightly 
different at first glance because the text is indented dif­
ferently along the left-hand margin. The section states 
legislative findings regarding the importance of the taking 
of fish and game for personal consumption by Alaskans in 
certain rural areas, and for personal, sport and commercial 
purposes by all Alaskans.

Sec. 2 is identical in both bills. This section authorizes 
the Board of Fisheries to adopt regulations for personal use 
fishing, including the classification of fish as personal 
use fish.

Sec. 3 amends the definition of "subsistence uses" for pur­
poses of fishing and hunting under AS 16.05. The House bill 
limits subsistence to noncommercial uses by Alaska residents 
living in rural areas, i.e., those areas in which subsis­
tence is a significant characteristic of the local economy. 
The Senate bil.l uses the existing definition, but limits 
subsistence to "rural Alaska residents."

Sec. 4 is identical in both bills. This section adds a def­
inition of "personal use fishing" for purposes of AS 16.05. 
Personal use fishing is limited to Alaska residents taking
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fish for personal use, not for sale or barter, with certain 
specified gear.

Sec. 5 of the House bill "requires" the legislature to (1) 
assess the impacts of the bill during the interim following 
the 1985 legislative session to determine whether the 
definitions of "subsistence uses" or "rural areas" results 
in disruption of the lawful taking of fish and game by- 
residents and (2) take "corrective action" to address any 
such disruptions before May 15, 1986. The section also 
requires the Department of Fish and Game to submit to the 
legislature by January 1, 1986, a written report of the 
effects of the bill.

Sec. 6 of the House bill and sec. 5 of the Senate bill both 
provide for an immediate effective date.

EHHtlmb 
Jl6/037
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SUBJECT: Sectional analysis of a draft bill entitled
"An Act relating to fishing and hunting." .

TO: Senator Mitchell Abood 3
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein cp J s '
Legislative Counsel

Section 1 amends AS 16.05.251(b), which establishes the sub­
sistence fishing priority and requires the Board of 
Fisheries to adopt subsistence fishing regulations. This 
bill section would allow the board to provide for the 
issuance of and set fees for subsistence fishing licenses 
and would make the adoption of subsistence regulations dis­
cretionary, rather than mandatory. Only those subsistence 
uses specified in statute or regulation would be allowed.
The board would be allowed to determine allocations and reg­
ulate seasons, catch limits, methods and means of taking, 
quotas, etc. Fish taken by a subsistence licensee's depen­
dents, as well as by the licensee, would be counted toward 
the catch limit established by the board. This bill section 
deletes the ANILCA or "second-tier" criteria for distin­
guishing among subsistence users.

Sec. 2 amends AS 16.05.255(b), which establishes the subsis­
tence hunting priority and requires the Board of Game to 
adopt subsistence hunting regulations. This bill section 
does to subsistence hunting precisely what section 1 does to 
subsistence fishing.

Sec. 3 amends the definition of "subsistence fishing" to 
allow the use of hook and line, and rod and reel gear. It 
also limits subsistence fishing statutorily to state resi­
dents. Subsistence hunting is already limited to residents 
by statute at AS 16.05.257.

Sec. 4 establishes a system for licensing subsistence fish­
ermen and hunters and their dependents. Proposed
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AS 16.05.258(a) requires the boards of fisheries and game to 
provide for the issuance of three types of subsistence 
licenses: fishing, hunting, and combination. Subsection
(b) provides that an applicant for a subsistence license 
must be a state resident 16 ypars of age or older; has to 
claim as dependents all those living in the applicant's 
household and also all those who depend on the applicant to 
provide fish or game, which constitutes a minimum part of 
the dependent's diet; cannot be claimed as a dependent by 
another applicant; must prove that the applicant and all of 
the applicant's dependents rely on subsistence-caught fish 
or game for their diet and don't have access to alternative 
food resources for any of four reasons; and must notify 
everyone claimed as a dependent that they cannot apply for a 
subsistence license.

Subsection (c) establishes new "second-tier" criteria for 
distinguishing among subsistence users. If a shortage of 
fish or game necessitated it, the Department of Fish and 
Game could require that subsistence license applicants also 
meet maximum income requirements set jointly by the boards 
of fisheries and game. Subsection (d) requires the boards 
to establish income limits for subsis 'nee license appli­
cants, based on the cost of living in che applicant's home . 
community or area. Subsection (e) requires applicants to . 
use forms provided by the department.

Subsection (f) prohibits a person from holding both a sub­
sistence license and a sport or commercial or guiding 
license for taking the same kind of resource. The sub­
section also applies to dependents of the license holder. 
E.g.: a person could not hold both a limited entry permit
and a subsistence fishing permit, but could hold a limited 
entry permit and a sport hunting license. Likewise, a 
person could not obtain a subsistence fishing license'if 
someone the person claims as a dependent holds a sport or 
commercial fishing license or permit. Subsection (g) 
prohibits a person from subsistence fishing or hunting 
unless the person has a current subsistence license in 
possession or is a dependent hunting or fishing with the 
license holder. Subsection (h) makes subsistence licenses 
nontransferable.

Proposed AS 16.05.259(a) provides for expiration of subsis- * 
tence licenses five years after issuance. Subsection (b) 
requires annual validation of subsistence licenses by a fish 
and game employee or agent to assure that license holders
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continue to meet qualifications for the license. Subsection
(c) requires the department to revoke all subsistence 
licenses of a person who is convicted of a fish or game 
violation, who makes a false statement on a subsistence 
license applications, who holds two or more licenses imper­
missibly, or who alter or lends a subsistence license. Sub­
section (d) makes persons whose licenses are subject to 
revokation under subsection (c), and persons convicted of 
subsistence fishing or hunting without a license, ineligible 
to apply for a subsistence license, with length of the the 
period of ineligibility varying with the number of con­
victions .

Sec. 5 makes it a class B misdemeanor to hold two licenses 
impermissibly, to subsistence fish or hunt without a 
license, or to alter or lend a subsistence license.

Sec. 6 excludes subsistence hunting from the provisions of 
AS TdT 05.330 - 16.05.430, which currently govern sport fish­
ing, hunting, and trapping.

EHH:ojb 
Jl 5/002
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SUBJECT:

TO:

FpOM:

Bill title and definition of "reasonable" 
in SCS CSHB288 (State Affairs), relating to 
subsistence

Senator Arliss Sturgulewski 
Chairman, Senate Resources Committee

Edward H. Hein 
Legislative Counsel

You have asked two questions with regard to the subsistence 
bill, SCS CSHB 288 (State Affairs). (1) Does the bill title 
encompass all the provisions of the bill? (2) What is the 
meaning of "reasonable" as used at page 2, lines 9 - 10, in 
the context of "reasonable opportunity to satisfy the sub­
sistence uses" of certain fish stocks and game populations?

(1) There are a few provisions in the bill that are arguably 
not encompassed by the bill title. Section 2 of the bill 
adds paragraphs (12) and (13) to AS 16.05.251(a), relating 
to the authority of the Board of Fisheries to adopt regula­
tions. To the extent that these two paragraphs authorize 
the board to adopt regulations that are not necessary, help­
ful, or related to implementing the taking of fish and game 
for subsistence or personal use, this section goes beyond 
the description of the title.

In section 4 of tLe bill, proposed AS 16.05.258(1) requires 
the Board of Fisheries and the Board of Game to adopt regu­
lations defining certain terms and phrases. If these defini­
tions would be applicable to the regulation of fish and game 
for other than subsistence or personal use, then subsection
(i) goes beyond the description of the bill title. This may 
be corrected, however, by adding the limiting language, "for 
purposes of this section at the end of the sentence.

Section 4 also contains a proposed AS 16.05.259, which 
authorizes the Board of Fisheries and the Board of Game to
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establish an appeal procedure for persons aggrieved by 
adoption or repeal of a subsistence or personal use regula­
tion. If this section were changed to apply to all of the 
boards' regulations, as is apparently being considered, then 
it would go beyond the description of the bill title.

The remainder of the provisions of the bill appear to be 
encompassed by the bill title.

(2) The word "reasonable" as it appears in section 4 of the 
bill does not have a special or unusual meaning. Webster's 
New World Dictionary of the American Language (Second College 
Edition) includes this definition of "reasonable": "not
extreme, immoderate, or excessive." Black's Law Dictionary 
(Revised Fourth Edition) defines reasonable as follows: 
"Ordinary or usual. Fit and appropriate to the end in view.
. . . Having the faculty of reason; rational; governed by 
reason; under the influence of reason; agreeable to reason.
. . . Thinking, speaking, or acting according to the dic­
tates of reason; not immoderate or excessive, being synony­
mous with rational; honest; equitable; fair; suitable; mod­
erate; tolerable. . . . "

In section 4 of the bill, proposed AS 16.05.258(b) requires 
the Board of Fisheries and the Board of Game to determine 
how much of the surplus of certain fish stocks and game pop­
ulations is needed to provide a reasonable opportunity to 
satisfy subsistence uses of those stocks and populations. 
"Reasonable" in this context means fair, adequate, or suffi­
cient in the judgment of the boards. Obviously, "reason­
able" is a flexible standard, enabling the board to vary the 
opportunity provided as dictated by the particular circum­
stances of each stock, population, and user group.

"Reasonable" is a subjective word, but ultimately must have 
a factual basis or, like the question of whether an amend­
ment to a bill is germane, is so if enough people agree that 
it is so. "Reasonable" is probably the lawyer's favorite 
word, and that is reflected by the fact that it appears 
1,356 times in the Alaska Statutes.

EHH:csh 
c6/001
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SUBJECT:

TO:

FROM:

Comparative analysis of subsistence bill 
drafts (SCS CSHB 288 (Res), W.O. 14-1188, 
and draft by Senator Halford)

Senator Arliss Sturgulewski 
Chairman, Senate Resources Committee

Edward H. Hein 
Legislative Counsel

You have asked for a comparative sectional analysis of three 
subsistence bill drafts: (1) your version, SCS CSHB 288 (5/̂ /1?̂ )
(Resources); (2) Senator Victor Fischer's draft, our work 
order No. 14-1188; and (3) a draft by Senator Halford. In 
this analysis, in each bill section I will refer first to 
your version, then to Sen. Fischer's version, then to Sen. 
Halford's version.

Section 1. The legislative findings section is essentially 
the same in all three versions. All find that nonresidents, 
unlike residents, take fish and game primarily for purposes 
other than personal or family consumption as food; that per­
sonal or family consumption of fish and game is important to 
residents; and that fishing and hunting by both residents 
and nonresidents are important to the economy of the state 
and of local communities. The Resources version finds in 
paragraph (3) that customary and traditional use of fish and 
game in rural areas is a significant characteristic of many 
communities because it is cost-effective and important to 
health, safety, and well-being; the Fischer and Halford 
versions in paragraph (3) find that, for three reasons, per­
sonal and family consumption of fish and game is essential 
to the health, safety, and well-being of residents domiciled 
in communities in which such taking in a cost-effective way 
is a significant characteristic of the economy. The Re­
sources and Halford versions add a fifth finding, that com­
mercial fishermen often use a portion of their catch for 
personal use.
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Sec. 2. of the Resources and Fischer versions amend AS 
16.05.251(a), which authorizes the Board of Fisheries to :\ 
adopt fishing regulations. The Resources version in para­
graph (61 specifically allows the board to classify personal 
use fish and subsistence fish; and adds new paragraphs (12) 
and (13) allowing the board to adopt regulations for reg­
ulating selected stocks for catch-and-release sport fishing 
in both rural and nonrural areas and for subsistence fishing 
in rural areas, and for regulating commercial, sport, per­
sonal use, and subsistence fishing generally. The Fischer 
version allows the board to classify resident net-fish in 
paragraph (6), and adds a new paragraph (12) allowing 
adoption of regulations for regulation of resident net, 
sport, and commercial fishing. The Halford version does not 
amerd AS 16.05.251(a). I

Sec. 3. of the Resources and Fischer versions and sec. 2 of 
the Halford version amend AS 16.05.251(b), which provides 
for the subsistence fishing priority. The three versions 
are quite different from each other." The Resources version 
completely rewrites this subsection? requires the Board of 
Fisheries to establish a mandatory allocation ensuring resi­
dents a reasonable opportunity for sport or personal use 
fishing; requires adoption of regulations that allow sport 
and personal use taking and do not jeopardize sustained-yield 
or subsistence; and specifies that the board may reasonably 
regulate seasons, catch limits, and methods and means of 
sport and personal use fishing. The Fischer version merely 
amends the existing law by specifying that the board may 
reasonably regulate seasons, harvest levels, and methods and 
means of subsistence fishing. Section 2 of the Halford ver­
sion completely rewrites this subsection and provides (I 
think) that personal and family consumption of fish by resi­
dents is to be the priority use, and requires the board to 
adopt regulations for that use, if fishing must be restrict­
ed to maintain sustained-yield and to assure a reasonable 
opportunity for personal and family consumption by resi­
dents.

Sec. 4. of the Resources and Fischer versions and sec. 3 of 
the Halford version amend AS 16.05.251 by adding new sub­
sections. The Resources version adds two subsections. Sub­
section (d) requires the Board of Fisheries to adopt regu­
lations providing for subsistence fishing, unless the regu­
lations would jeopardize sustained-yield. If necessary to 
maintain sustained-^ield or to protect subsistence fishing, 
a priority would take effect for subsistence. That much of
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the new subsection is identical to existing law. This sub­
section also specifies that the board may reasonably regu-\ 
late seasons, bag limits, and methods and means of subsis­
tence fishing. Subsection (e) provides that if the 
harvestable surplus of fish is not large enough to allow 
reasonable opportunity for subsistence fishing, the board 
must adopt regulations restricting subsistence on the basis 
of the three ANILCA-or "second tier" criteria. Subsection 
(e) also allows the board to reasonably regulate seasons, 
bag limits, and methods and means of subsistence fishing.

- ? - ' . 1  : ■ ' ' . Id* f).t ' - ■ I 
The Fischer version also adds two new subsections. Sub­
section (d) provides that nonsubsistence fishing regulations 
must, consistent with subsistence regulations, allow a "fair 
and reasonable opportunity" for resident-net, sport:and com­
mercial fishing, and must maintain a priority for resident 
personal and family consumption. 'Subsection (e) lists seven 
factors the board must consider when allocating fish among 
ijpnsubsistence users. Section 3 of the Halford version adds 
three new subsections to AS 16.05.251. Subsection (c) re­
quires the board to adopt regulations that establish a sub­
sistence priority when there are not enough fish.to allow a 
reasonable opportunity for all types of fishing. The sub­
section specifies that the board may reasonably regulate 
seasons, bag limits, and methods and means for fishing. 
Subsection (d) requires the board to adopt regulations re~ 
stricting subsistence fishing on the basis of the ANILCA 
criteria i# there are not enough fish to allow reasonable 
opportunity for subsistence fishing for all. Again, these 
regulations may include reasonable regulation of seasons, 
bag limits, and methods and means of subsistence fishing. 
Subsection (e) is identical to existing law in AS , 
16.05.251(c) and therefore should be deleted from the bill 
draft._ Subsections (c) and (d) in this version should be 
re-lettered as (d) and (e). 
ed tc maintain siistsined-v c •
Sec. 5. of the Resources version amends AS 16.05.255(a), 
which authorized the Board of Game to adopt game regu­
lations. This version adds a new paragraph (10) specifying 
that the board may adopt regulations for sport hunting and 
subsistence hunting. The existing statutes do not use the 
term "sport hunting". The Fischer version does not amend AS 
16.05.255(a). Section ;4 of the Halford version is a repeal 
and reenactment of AS 16.05.255. It does not change the 
language of AS 16.05.255(a), however, and therefore that 
subsection should be deleted from this version.
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Sec. 6. of the Resources version, sec. 5 of the Fischer ver- 
sion, and sec. 4 of the Halford version repeal and reenact 
AS 16.05.255(b), which establishes the subsistence hunting 
priority. The Resources version requires the Board of Game 
to establish a mandatory allocation of game to allow resi­
dents a reasonable opportunity for personal or family con­
sumption, and to adopt regulations that authorize hunting 
for personal and family consumption and that do not jeopar­
dize sustained-yield. The board is authorized to reasonably 
regulate seasons, bag limits, and methods and means of hunt­
ing for personal and family consumption. The Fischer and 
Halford versions establish a priority for, and require the 
adoption of regulations for, hunting for personal and family 
consumption whenever restrictions on hunting are necessary 
to maintain sustained-yield. i

Sec. 7. of the Resources version, sec. 6 of the Fischer ver­
sion, and sec. 4 of the Halford version add new subsections 
to AS 16.05.255. The Resources version adds two sub­
sections. Subsection (d) requires the Board of Game to adopt 
subsistence hunting regulations, unless the regulations 
would jeopardize sustained-yield. The subsection also pro­
vides a priority for subsistence hunting when hunting must 
be restricted to maintain sustained-yield or to protect sub­
sistence hunting. This much of the subsection is the same 
as existing law. The board is also authorized in this sub­
section to reasonably regulate seasons, bag limits, and 
methods and means of subsistence hunting. Subsection (e) 
requires the board to restrict subsistence hunting on the 
basis of the ANILCA criteria when there is not enough game 
available to allow a reasonable opportunity for subsistence 
hunting for all. The Fischer version adds one new sub­
section (d), requiring adoption of regulations that create a 
priority for subsistence hunting when the harvestable sur­
plus of game is not large enough to allow a reasonable op­
portunity for all types of hunting. The board is authorized 
to reasonably regulate seasons, bag limits, and means and 
methods of hunting. It also requires the board to restrict 
subsistence hunting on the basis of the ANILCA criteria when 
there is not enough game to provide a reasonable opportunity 
for all subsistence hunters to take game. The Halford ver­
sion is identical in substance to the Fischer version, but 
is divided into two subsections, (c) and (d). (These should 
be re-lettered (d) and (e). Subsection (e) is identical to 
existing law in AS 16.05.255(c) and should be deleted from 
the draft).
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Sec. 8. of the Resources version, sec. 7 of the Fischer ver- 
sion, and sec. 5 of the Halford version all amend 
AS 16.05.940(21), which defines "sport fishing". All three 
versions are the same. They all provide that sport fishing 
includes fishing for personal or family consumption.

Sec. 9. of the Resources version, sec. 8 of the Fischer ver­
sion, and a section mistakenly numbered sec. 4 on page 6 of 
the Halford version all change the definition of "subsis­
tence uses" in AS 16.05.940(23). The Resources version lim­
its subsistence to residents; the taking and use must be in 
a rural area and must be "customary, traditional, and 
cost-effective"; "rural area" is limited to the "historic 
hunting or fishing area associated with a community or area" 
in which subsistence is a significant part of the economy. 
The Fischer version limits subsistence to residents 
"domiciled" in rural areas of the state; the taking and use 
must be customary, traditional, and noncommercial; "rural 
dtea" includes an entire community or area in which subsis­
tence is a significant part of the economy. The Halford 
version uses the Resources concept of requiring only resi­
dency, not domicile, and requiring "cost-effective" taking 
and use; in a rural area but it uses the Fischer version of 
"rural area", not limited to the "historic hunting or fish­
ing area". j

Sec.10. of the Resources version, sec. 9 of the Fischer 
version, and sec. 6 of the Halford version all add a new 
definition at AS 16.05.940(28). (^e three versions are
identical, except that the Resources version uses the term 
"personal use fishing"; the Fischer and Halford versions use 
the term "resident net fishing".

Sec.~H. of the Resources version, sec. 10 of the Fischer 
version, and sec. 7 of the Halford version all provide for 
an immediate effective date.

EHH:oj b 
J14/113





BILL SHEFFIELD, GOVERNOR
* \

DEPARTMENT OF LAW

CRIMINAL DIVISION

Hay 22, 1985

REPLY TO:

OFFICE OF THE CHIEF PROSECUTOR 
\ POUCH KC

JUNEAU. ALASKA 99811 
PHONE. (907) 465-3428

OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 Y/EST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99S01-S993 
PHONE: (907) 279-7424

M E M O R A N D U M  

TO:

FROM:

SUBJECT:

Robert Sundberg Don W. Collinsworth
Commissioner Commissioner
Department of Public Safety Department of Fish & Game

All Criminal Division Offices 
Department of Law

Daniel W. Hickey 
Chief Prosecutor

Subsistence Defense for Fish and Game Violations - 
Enforcement Criteria in Light of State v. Eluska

The purpose of this memorandum is to provide 
enforcement personnel and prosecuting attorneys with a set of 
guidelines that will have to be followed in fish and game 
prosecutions in light of the subsistence defense created by the
Alaska Court of Appeals in State v. Eluska, ____ P.2d ____, Op.
No. 210 (Alaska App. April 12, 1985).

A. The Court Decision

In Eluska, the court of appeals ruled that the Board 
of Game had failed to comply with the legislative mandate set
out in AS 16.05.255(b) that specific regulations be adopted
providing for subsistence uses and a subsistence priority for 
the taking of game. As a result, the court established a 
"subsistence defense" meaning that in areas where specific 
subsistence regulations have not been adopted conduct that would 
otherwise involve the illegal taking or possession of game is 
justified as a "subsistence use" if: (1) the person believed
that he or she was taking the game in question for subsistence 
uses; and (2) the person was not aware of and did not 
consciously disregard a substantial and unjustifiable risk that 
his or her taking was not a subsistence use of the game taken.

B e c a u s e  of the B o a r d ' s  f a i l u r e  to a d o p t  r e g u l a t i o n s ,  
the c o u r t  w a s  u n w i l l i n g  to m a k e  t h e  d e f e n s e  an a f f i r m a t i v e
d e f e n s e  w h i c h  w o u l d  p u t  the b u r d e n  o f  p r o v i n g  it o n  the



S 16.05.256 A la s k a St a tu te s § 16.05.257s

(1) customary and direct dependence upon the resource as the 
mainstay of one’s livelihood;

(2) local residency; and
(3) availability of a lternative resources. (§ 3 ch 206 SLA 1975; am 

-§ 5 ch 151 SLA 1978)

C ro ss  re fe re n c e s .  — For va lid ity  o f 
regu lations of form er Board of F ish  and 
Gam e, see sec. 41. ch. 206. SLA 1975 in th e  
Tem porary and Special Acts.

E d ito r 's  note-;. — For leg isla tive  
in ten t, see § 1, ch. 151, SLA 1978, in th e  
1978 T em porary an d  Special A cts an d  
Resolves.

L eg is la tiv e  h is to ry  r e p o r ts .  — For 
report on ch. 151, SLA 1978 (HB 960), see 
1978 House Jo u rn a l, p. 1154.

O p in io n s  o f  a t to r n e y  g e n e ra l.  — N ei­
th e r  the  Board of G am e nor th e  D ep art­
m ent o f F ish  and  G am e has ju risd ic tio n

N O T E S  T O  D E C IS IO N S

E s ta b l is h m e n t  o f  q u o ta s  m u s t  b e  in  A p p lie d  in  G o ttard i v. S ta te . Sup. Ct. 
a c c o rd a n c e  w ith  th e  A d m in is tra U v e  Op. No. 2154 (F ile  No. 4436), 615 P .2d 626 
P r o c e d u re  A c t (A S 44.62). S ta te  v. (1980).
T an an a  Valley S portsm en 's A ss’n. Sup. Ct.
Op. No. 1716 (File No. 3433), 583 P.2d 854 
(1978).

Sec. 16.05.256. N o n re s id e n t a n d  n o n re s id e n t a lien  pe rm its . 
Whenever it is necessary to restrict the tak ing  of big game so th a t the 
opportunity for Alaska residents to take big game can be reasonably 
satisfied in accordance with sustained yield principles, the Board of 
Game may, through a perm it system, lim it the taking of big game by 
nonresidents and nonresident aliens to accomplish th a t purpose. (§ 3 
ch 74 SLA 1982)

Sec. 16.05.257. S u b sisten ce  h u n tin g  re g u la tio n s , (a) The Board 
of Game, a t its regularly scheduled annual m eeting and other meetings 
held under authority  of AS 16.05.300(a), shall consider and may adopt 
regulations providing for subsistence hunting  in a game m anagem ent 
unit or subunit or a  portion of a un it or subunit upon

(1) recommendation of the departm ent, based on biological evidence;
(2) the recommendation of the active local advisory committees f^r 

that game m anagem ent unit or subunit or a portion of a un it or 
subunit;

(3) the w ritten petition of not less than  100 interested residents of 
th a t game m anagem ent un it or subunit; or

(4) the w ritten petition of not less than  25 in terested residents of an 
area which is requested for establishm ent as a subsistence area w ithin 
a game m anagem ent unit or subunit.

over dom estic  an im als . A ugust 29, 1979, 
Op. A tt’y G en.

P e rm ittin g  a u th o rity  over live gam e, 
th a t  is, nondom estic  an im als , re s ts  w ith 
th e  Board of G am e as im plem ented  by th e  
D e p a rtm en t o f F ish  and Gam e. A ugust 29. 
1979, Op. A tt’y  Gen.

F o r d iscussion  o f com patib ility  o f s ta te  
su b sis tence-use  law  w ith  federal s ta n ­
d ard s a s  s e t forth  in A laska  N a tio n a l 
In te re s t  L ands C onservation  Act (16 
U.S.C. § 3115 e t  seq.), see 1981 Op. A tt'y  
G en. No. 11.



d e f e n d a n t .  I n s t e a d ,  t h e  c o u r t  h e l d  t h a t  o n c e  the d e f e n s e  is 
r a i s e d  (and t h a t  it m a y  be  r a i s e d  p r i o r  t o  t r i a l ) ,  the s t a t e  has 
the b u r d e n  of p r o v i n g  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h e  t a k i n g  
o r  p o s s e s s i o n  w a s  n o t  a s u b s i s t e n c e  use. G i v e n  the f a c t  t h a t  
n e i t h e r  t h e  b o a r d  n o r  t h e  l e g i s l a t u r e  h a s  c o m e  u p  w i t h  a 
w o r k a b l e  d e f i n i t i o n  o f  s u b s i s t e n c e ,  t h i s  w i l l  b e  v i r t u a l l y  an 
i m p o s s i b l e  b u r d e n  to m e e t .  W h a t  th i s  m e a n s  in e f f e c t  is t h a t  a 
r e s i d e n t  o f  t h e  s t a t e  w h o  a s s e r t s  t h a t  h i s  o r  h e r  t a k i n g  or 
p o s s e s s i o n  i n v o l v e s  a s u b s i s t e n c e  u s e  c a n n o t  b e  c o n v i c t e d  u n l e s s  
the s t a t e  c a n  p r o v e  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  e i t h e r  (1) 
the r e g u l a t i o n  a l l e g e d l y  v i o l a t e d  d i d  n o t  r e s t r i c t  the t a k i n g  of 
game, o r  (2) a n y  s u c h  r e s t r i c t i o n  p l a c e d  an a b s o l u t e  p r i o r i t y  on 
s u b s i s t e n c e  u s e s  a n d  w a s  n e c e s s a r y  to p r o t e c t  s u b s t a i n e d  yield.

P r i o r  to the c o u r t  of a p p e a l s  d e c i s i o n  in E l u s k a , the 
A l a s k a  S u p r e m e  C o u r t  in M a d i s o n  v. D e p a r t m e n t  o f  F i s h  a n d  G a m e ,
  P . 2 d  , Op. NO. 29 1 1  (Ala s k a  F e b r u a r y  22, 1985) , s t r u c k
d o w n  a r e g u l a t o r y  s c h e m e  d e s i g n e d  t o  i d e n t i f y  e l i g i b i l i t y  for 
s u b s i s t e n c e  f i s h i n g  in C o o k  I n l e t  a n d  t o  a l l o c a t e  f i s h  r e s o u r c e s  
a m o n g  s u b s i s t e n c e ,  c o m m e r c i a l ,  p e r s o n a l  u s e  a n d  s p o r t  f i s h e r m e n .  
T h e  c o u r t  h e l d  t h a t  u n d e r  A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  w h i c h  d e f i n e s  
" s u b s i s t e n c e  u s e s , "  a l l  A l a s k a n s  w e r e  i n i t i a l l y  e l i g i b l e  f o r  all 
s u b s i s t e n c e  h u n t i n g  a n d  f ishing. T h e  c o u r t  a d d i t i o n a l l y  h e l d  
t h a t  A S  1 6 . 0 5 . 2 5 1 ( b )  e s t a b l i s h e s  a p r i o r i t y  for s u b s i s t e n c e  u s e  
o v e r  a l l  o t h e r s .  In  o t h e r  w o r d s ,  to the e x t e n t  t h a t  an 
i n s u f f i c i e n t  n u m b e r  of f i s h  e x i s t  to a c c o m m o d a t e  all p o t e n t i a l  
use r s ,  s u b s i s t e n c e  u s e  is to be a l l o w e d  at  the e x p e n s e  of sport, 
p e r s o n a l  o r  c o m m e r c i a l  use. G o v e r n o r  S h e f f i e l d  i n t r o d u c e d  a 
b i l l  in r e s p o n s e  to t h e  M a d i s o n  d e c i s i o n  t h a t  w o u l d  h a v e  
c l a r i f i e d  a n d  r e s t r i c t e d  s u b s i s t e n c e  t a k i n g .  T h a t  b i l l  w a s  
p a s s e d  b y  the H o u s e  of R e p r e s e n t a t i v e s  b u t  n o t  b y  the S e n a t e  a n d  
r e m a i n s  p e n d i n g  b e f o r e  t h e  l e g i s l a t u r e .

A S  1 6 . 0 5 . 2 5 1 ( b ) ,  p e r t a i n i n g  to  fish, a n d  
A S  1 6 . 0 5 . 2 5 5 ( b ) ,  p e r t a i n i n g  to game, a r e  p a r a l l e l  p r o v i s i o n s .  
C o n s i d e r i n g  E l u s k a  a n d  M a d i s o n  t o g e t h e r ,  t h e  c o n c l u s i o n  to b e  
d r a w n  is thai: a " s u b s i s t e n c e  us e "  d e f e n s e  is n o w  a v a i l a b l e  f o r  
m a n y  h u n t i n g  a n d  s u b s i s t e n c e  f i s h i n g  v i o l a t i o n s  c o m m i t t e d  b y  
A l a s k a  r e s i d e n t s .

A n y  . A l a s k a  r e s i d e n t ,  w h e t h e r  f r o m  a r u r a l  o r  u r b a n  
area, c a n  p o t e n t i a l l y  a n d  s u c c e s s f u l l y  a s s e r t  a " s u b s i s t e n c e  
d e f e n s e "  if t h e  S t a t e  h a s  n o t  a d o p t e d  s p e c i f i c  s u b s i s t e n c e  
r e g u l a t i o n s  c o n s i s t e n t  w i t h  M a d i s o n  a n d  E l u s k a  a n d  if t h e  p e r s o n  
r e a s o n a b l y  b e l i e v e d  he t o o k  the fi s h  o r  ga m e  for " c u s t o m a r y "  o r  
" t r a d i t i o n a l "  uses. U n l e s s  a n d  u n t i l  r e m e d i a l  r e g u l a t o r y  o r
l e g i s l a t i v e  a c t i o n  is ta k e n ,  a s e r i o u s  e n f o r c e m e n t  p r o b l e m  
e x i s t s ,  a n d  it is l i k e l y  t h a t  t h e r e  w i l l  b e  a s i g n i f i c a n t  
i n c r e a s e  in f i s h . a n d  g a m e  h a r v e s t s ,  p a r t i c u l a r l y  a r o u n d  u r b a n  
areas.

Robert Sundberg, Department of Public Safety May 22, 1985
Don W. Collinsworth, Department of Fish & Game Page -2-
All Criminal Division Offices, Department of Law



T h e  M a d i s o n  a n d  E l u s k a  d e c i s i o n s  h a v e  h a d  a s e r i o u s  
e f f e c t  o n  the S t a t e ' s  a b i l i t y  to e n f o r c e  f i s h  a n d  g a m e  
v i o l a t i o n s  u n d e r  c i r c u m s t a n c e s  w h e r e  s o m e o n e  c a n  a s s e r t  a 
s u b s i s t e n c e  u s e  d e f e n s e .  T h e  S t a t e  h a s  f i l e d  a P e t i t i o n  f o r  
R e h e a r i n g  in E l u s k a  s e e k i n g  t o  h a v e  the c o u r t ' s  o p i n i o n  
m o d i f i e d .  T h a t  p e t i t i o n  h a s  r e c e n t l y  b e e n  d e n i e d  and w e  a r e  n o w  
p r e p a r i n g  a p e t i t i o n  to the S u p r e m e  C o u r t .  H o w e v e r ,  u n l e s s  t h e  
c o u r t  r e v e r s e s  t h e  d e c i s i o n  o r  u n t i l  the s i t u a t i o n  is a d d r e s s e d  
b y  t h e  b o a r d s  o r  the l e g i s l a t u r e ,  the g u i d e l i n e s  d e s c r i b e d  b e l o w  
ar e  r e q u i r e d .

B. F i s h e r i e s  V i o l a t i o n s

T h r o u g h o u t  m o s t  of t h e  sta t e ,  t h e  B o a r d  of F i s h e r i e s  
ha s  a l r e a d y  a u t h o r i z e d  s u b s i s t e n c e  f i s h i n g  b y  r e g u l a t i o n .  T h e  
D e p a r t m e n t  o f  L a w  has a d v i s e d  t h e  C o m m i s s i o n e r  o f  F i s h  a n d  G a m e  
to e x e r c i s e  h i s  a u t h o r i t y  u n d e r  5 A A C  0 1 . 0 1 5  a n d  the a u t h o r i t y  
d e l e g a t e d  to h i m  b y  the B o a r d  o f  F i s h e r i e s  to i s s u e  s u b s i s t e n c e  
p e r m i t s  f o r  t a k i n g  s a l m o n  in a r e a s  w h e r e  s u b s i s t e n c e  h a r v e s t s  
h a v e  b e e n  h i s t o r i c a l l y  a u t h o r i z e d  a n d  c o n d u c t e d .  If t h a t  is 
d o n e  a n d  a n n o u n c e d  p u b l i c l y ,  F i s h  a n d  W i l d l i f e  o f f i c e r s  a n d  
p r o s e c u t o r s  w i l l  e n f o r c e  a l l  f i s h i n g  r e g u l a t i o n s  r e l a t i n g  to 
t a k i n g  o r  p o s s e s s i n g  s a l m o n  a n d  o t h e r  s p e c i e s .

•
U n t i l  t h a t  a n n o u n c e m e n t  is m a d e ,  e n f o r c e m e n t  o f  

f i s h i n g  r e g u l a t i o n s  r e l a t i n g  to t a k i n g  o r  p o s s e s s i n g  s a l m o n  w i l l  
be  l i m i t e d  to s p o r t  f i s h i n g  v i o l a t i o n s ,  v i o l a t i o n s  c o m m i t t e d  in 
s u b s i s t e n c e  f i s h e r i e s  c u r r e n t l y  a u t h o r i z e d  in r e g u l a t i o n s  a n d  
c o m m e r c i a l  f i s h i n g  v i o l a t i o n s .

C. G a m e  V i o l a t i o n s

U n t i l  r e g u l a t i o n s  a r e  a d o p t e d  w h i c h  c o m p l y  w i t h  
E l u s k a , '£he f o l l o w i n g  g u i d e l i n e s  w i l l  a p p l y  to a l l  g a m e  
violation.;:

1. V i o l a t i o n s  O c c u r r i n g  in N a t i o n a l  P a r k s  a n d
M o n u m e n t s

A l l  g a m e  v i o l a t i o n s  o c c u r r i n g  in n a t i o n a l  p a r k s  a n d  
m o n u m e n t s  s h o u l d  b e  r e f e r r e d  to a p p r o p r i a t e  f e d e r a l  a u t h o r i t i e s  
(U.S. F i s h  a n d  W i l d l i f e  S e r v i c e  a n d  the U n i t e d  S t a t e s  A t t o r n e y ' s
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1/ It is i m p o r t a n t  to n o t e  t h a t  " s p o r t  f i s h i n g "  is d e f i n e d  in 
AS  1 6 . 0 5 . 9 4 0  (21) as f i s h i n g  p r i m a r i l y  b y  rod a n d  r e e l  f o r  
p e r s o n a l  us e ,  w h i l e  " s u b s i s t e n c e  f i s h i n g "  is d e f i n e d  in AS 
1 6 . 0 5 . 9 4 0 ( 2 2 )  as f i s h i n g  p r i m a r i l y  by  n e t s  a n d  o t h e r  e f f i c i e n t  
m e t n o d s .  It is s u b s i s t e n c e  f i s h i n g  t h a t  is g i v e n  s p e c i a l  
p r o t e c t i o n  in A S  1 6 . 0 5 . 2 5 1 ( b ) .



R o b e r t  S u n d b e r g ,  D e p a r t m e n t  o f  P u b l i c  S a f e t y  M a y  22, 1985
D o n  W. C o l l i n s w o r t h ,  D e p a r t m e n t  of F i s h  & G a m e  P a g e  - 4 -
A l l  C r i m i n a l  D i v i s i o n  O f f i c e s ,  D e p a r t m e n t  o f  L a w

Office) . W e  h a v e  b e e n  a d v i s e d  t h a t  t h e  D i v i s i o n  of F i s h  a n d  
W i l d l i f e  P r o t e c t i o n  in t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  h a v e  
w o r k e d  o u t  a r r a n g e m e n t s  w i t h  f e d e r a l  a u t h o r i t i e s  to r e f e r  s u c h  
c a s e s  a n d  to a c t  as s p e c i a l  f e d e r a l  e n f o r c e m e n t  a g e nts.

2. V i o l a t i o n s  O c c u r r i n g  o n  A l l  O t h e r  L a n d s

(a) V i o l a t i o n s  i n v o l v i n g  t h e  f o l l o w i n g  o f f e n s e s  a r e  
to be h a n d l e d  in a c c o r d a n c e  w i t h  n o r m a l  p r o c e d u r e s  w i t h  r e s p e c t  
to the i s s u a n c e  of c i t a t i o n s  a n d  t h e  s e i z u r e  o f  a p p r o p r i a t i o n  
e v i d e n c e :

(1) A l l  ga e v i o l a t i o n s  c o m m i t t e d  b y  
n o n r e s i d e n t s  o r  c o m m e r c i a l  o p e r a t o r s ;

(2) A l l  n o n - p o s s e s s o r y  g a m e  v i o l a t i o n s ,  
s u c h  as " w a n t o n  w a s t e "  a n d  " h u n t i n g  sa m e  d a y  
a i r b o r n e " ;

(3) A n y  v i o l a t i o n s  i n v o l v i n g  t h e  i l l e g a l  
t a k i n g  o r  p o s s e s s i o n  o f  g a m e  w h e n  t h e  t a k i n g  o c c u r r e d  
in an  a r e a  t o t a l l y  c l o s e d  y e a r  r o u n d  o r  c l o s e d  b y  an 
e m e r g e n c y  o r d e r  c o n t a i n i n g  s p e c i f i c  f i n d i n g s  t h a t  t h e  
r e s o u r c e  w o u l d  be  j e o p a r d i z e d  b y  ^ n y  f u r t h e r  h a r v e s t  
i n c’j d i n g  s u b s i s t e n c e  taki n g ?

(4) A n y  v i o l a t i o n s  i n v o l v i n g  t h e  i l l e g a l  
t a k i n g  o r  p o s s e s s i o n  of  g a m e  w h e n  the t a k i n g  o c c u r s  in 
a n  a r e a  t o t a l l y  c l o s e d  to t h e  p a r t i c u l a r  s p e c i e s  in 
q u e s t i o n  o r  in an a r e a  t o t a l l y  c l o s e d  to t h e  t a k i n g  of 
a p a r t i c u l a r  s e x  of a s p e c i e s  o r  c l o s e d  to a n y  h a r v e s t  
d u r i n g  a p a r t i c u l a r  c r i t i c a l  p e r i o d  s u c h  as t h e  
c a l v i n g  s e a son? or

(5) A n y  v i o l a t i o n  i n v o l v i n g  i l l e g a l  t a k i n g
or  p o s s e s s i o n  w h e n  the t a k i n g  is c l e a r l y  n o t  for
p e r s o n a l  u s e  s u c h  as w o l v e s .

(b) V i o l a t i o n s  i n v o l v i n g  t h e  t a k i n g  or  p o s s e s s i o n  o f  
g a m e  t a k e n  f o r  c o n s u m p t i o n  a r e  to  b e  i n v e s t i g a t e d ,  d o c u m e n t e d  
a n d  r e f e r r e d  to l o c a l  d i s t r i c t  a t t o r n e y  o f f i c e s  a t  the 
d i s c r e t i o n  o f  e n f o r c e  e n t  p e r s o n n e l .  N o  c i t a t i o n s  a r e  to  b e  
is s ued, n o  e v i d e n c e  ,aized a n d  n o  s e a r c h  w a r r a n t s  o b t a i n e d ,  
e x c e p t  a t  the d i r e c t i o n  o f  the d i s t r i c t  a t t o r n e y ,  w h e n e v e r  t h e  
f o l l o w i n g  c i r c u m s t a n c e s  are p r e s e n t :

(1) the g a m e  h a s  b e e n  t a k e n  in an a r e a  o p e n  
d u r i n g  a n y  p a r t  o f  the y e a r  to the t a k i n g  of t h a t  
s p e c i e s ,  u n l e s s  the a n i m a l  t a k e n  is o f  a s e x  
s p e c i f i c a l l y  p r o h i b i t e d  f r o m  b e i n g  taken;



(2) the g a m e  h a s  b e e n  t a k e n  b y  a r e s i d e n t  
  w h o  a s s e r t s  t h a t  h i s  o r  h e r  t a k i n g  is f o r  p e r s o n a l

use? and

(3) the g a m e  h a s  b e e n  t a k e n  in a g a m e  
m a n a g e m e n t  a r e a  w h i c h  is n o t  c o v e r e d  b y  e x i s t i n g  
r e g u l a t i o n s  t h a t  s p e c i f i c a l l y  p r o v i d e  f o r  s u b s i s t e n c e  
h u n t i n g .

W h e n e v e r  a s u b s i s t e n c e  u s e  d e f e n s e  is a s s e r t e d  in a n y  
c a s e  t h a t  h a s  b e e n  filed, A s s i s t a n t  A t t o r n e y s  G e n e r a l  L a r r i  
S p e n g l e r  (Juneau) or  L i z a  M c C r a c k e n  (Anchorage) s h o u l d  be 
c o n t a c t e d  for a d v i c e  a n d  a s s i s t a n c e  in p r e p a r i n g  the s t a t e ' s  
r e s p o n s e  a n d  h a n d l i n g  a n y  e v i d e n t i a r y  h e a r i n g  t h a t  m a y  b e c o m e  
n e c e s s a r y .

D W H / g b ~ 1 0

cc: L a r r i  S p e n g l e r
A s s i s t a n t  A t t o r n e y  G e n e r a l  
J u n e a u  A G O

L i z a  M c C r a c k e n
A s s i s t a n t  A t t o r n e y  G e n e r a l  ,
A n c h o r a g e  A G O

Robert Sundberg, Department of Public Safety May 22, 19H5
Don W. Collinsworth, Department of Fish & Game Page -5-
All Criminal Division Offices, Department of Law



MEMORANDUM
TO: Hon. D o n  W. C o l l i n s w o r t h ,  

C o m m i s s i o n e r
D e p a r t m e n t  of  F i s h  a n d  G a m e

State of Alaska
COMMISSIONER'S C

FILE NO: 3 2 2 - 3 7 5 - 8 5

d a t e : M a y  23, 1985

MAY 3 0 ^

FROM:

By;

N o r m a n  C. G o r s u c h  
A t t o r n e y  G e r e r a l

L a r r i  I r e n e  S p e n g l e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of L a w

TELEPHONE NO: ^

SUBJECT: Real

MAY 3 01985 ^

& ?3J| s

Y o u  h a v e  a s k e d  for an a s s e s s m e n t  o f  t h e  r e q u i r e m e n t s  of 
M a d i s o n  v. A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e , P . 2d  ,
Op. No. 2911 ( A l aska Feb. 22, 1985) a n d  S t a t e  v. E l u s k a ,  ,
P . 2d _, Op. No. 210 (Alaska Ap p .  A p r i l  12, 1985), a n d  h o w
t h o s e  r e q u i r e m e n t s  s h o u l d  be m e t  for t h e  a p p r o a c h i n g  f i s h i n g  a n d  
h u n t i n g  s e a s o n s .  In b r i e f ,  t h e r e  is n o t h i n g  t h e  D e p a r t m e n t  o r  
t h e  B o a r d s  o f  F i s h  a n d  G a m e  c a n  d o  to  a l t e r  t h e  s t a t u t o r y  i n t e r­
p r e t a t i o n  in M a d i s o n  w h i c h  m a n d a t e s  s o m e  a l l o c a t i o n  s h i f t s  a w a y  
f r o m  s p o r t  a n d  c o m m e r c i a l  u s e s  a n d  t o  s u b s i s t e n c e  u s e s  —  a 
c a t e g o r y  m u c h  b r o a d e r  a f t e r  M a d i s o n .

M a d i s o n  in c o m b i n a t i o n  w i t h  E l u s k a  r e q u i r e s  g e n e r a l l y  
t h a t  f o r  t h i s  s e a s o n  u n l e s s  s u b s i s t e n c e  f i s h i n g  p e r m i t s  a r e  
i s s u e d  for a r e a s  w h e r e  s u b s i s t e n c e  f i s h i n g  h a d  b e e n  a u t h o r i z e d  
a n d  c o n d u c t e d  in the past, n o  e f f e c t i v e  e n f o r c e m e n t  c a n  o c c u r  
a g a i n s t  s u b s i s t e n c e  f i s h i n g  in t h o s e  a r e a s ,  u n l e s s  a l l  f i s h i n g  o n  
t h e  p a r t i c u l a r  s t o c k  is closed. E l u s k a  r e q u i r e s  g e n e r a l l y  t h a t  
t h e  B o a r d  o f  G a m e  adopt, c o n s i s t e n t  w i t h  M a d i s o n , s u b s i s t e n c e  
h u n t i n g  r e g u l a t i o n s  s e p a r a t e  f r o m  t h e  g e n e r a l  h u n t i n g  r e g u l a­
tions. If t h a t  is n o t  done, a n u m b e r  of h u n t i n g  r e g u l a t i o n s  
c a n n o n  b e  e n f o r c e d  e f f e c t i v e l y .  (See t h e  M a y  22, 1985, m e m o­
r a n d u m  f r o m  D a n i e l  Hickey, C h i e f  P r o s e c u t o r ,  to C o m m i s s i o n e r  
S u n d b e r g ,  D e p a r t m e n t  of P u b l i c  S a f ety, C o m m i s s i o n e r  C o l l i n s w o r t h ,  
D e p a r t m e n t  o f  F i s h  a n d  Game, and a l l  C i I m i n a l  D i v i s i o n  o f f i c e s  of 
the D e p a r t m e n t  o f  Law.)

T h e  C a s e s

In -".adison, the s u p r e m e  c o u r t  o v e r t u r n e d  t h e  i n t e r p r e­
t a t i o n  o f  t h e  b o a r d s  in 5 A A C  9 9 . 0 1 0  o f  " s u b s i s t e n c e  u s e s "  as
b e i n g  the c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  of  f i s h  a n d  g a m e  by
r u r a l  A l a s k a  r e s i d e n t s ,  i d e n t i f i a b l e  b y  e i g h t  c r i t e r i a .  T h e
c o u r t  e x a m i n e d  the d e f i n i t i o n  in A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a n d  the l e g i s­
la t i v e  h i s t o r y ,  and d e t e r m i n e d  t h a t  t h e  b o a r d s  h a d  n o  a u t h o r i t y  
to i d e n t i f y  s u b s i s t e n c e  uses e i t h e r  as ru r a l ,  o r  in t e r m s  o f  the 
u s e s  by  a c o m m u n i t y  o r  area. F u r t h e r ,  the c o u r t  s a i d  t h a t  the 
b o a r d s  h a d  no a u t h o r i t y  to i d e n t i f y  s u b s i s t e n c e  u s e s  i n i t i a l l y  in 
terms o f  i n d i v i d u a l s .

02 OQIAiHc. 101291
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Thus, any fish stock subject to subsistence fishing in 
the pa'v. and any gara population hunted in the past for food by 
Alask? x .sidents must be opened to subsistence fishing V  or 
hunting. All Alaskans are initially eligible to participate in 
the harvest, and although subsistence fishing and hunting may be 
regulated as to bag limits, etc, it cannot be restricted or 
closed until all non-subsistence uses are eliminated.

Eluska created a subsistence defense" and held that it . 
is available only when subsistence hunting regulations have not 
been adopted. In those instances, an individual can assert that 
he was engaging in subsistence hunting and that there are no 
applicable regulations. Then the state would have the burden to 
show that the existing regulations do not substantially impair 
subsistence uses, or are necessary to protect sustained yield. 
The same principles apply to subsistence fishing that the Board 
of Fisheries will have to authorize under Madison, but which has 
not yet been done, such as in Cook Inlet at certain times and in 
certain places. Thus, in some respects, the court in Eluska 
waived the exhaustion of remedies principle, which would normally 
have required people to ask the boards to authorize harvests 
before they could legally fish or hunt.

As a consequence of these cases, the department and the 
boards will need to take some action with regard to both fish and 
game in order to ensure maximum effective enforcement.

Fish

Under the ck oaj. ̂...ent • s authority in 5 AAC 01.015 and 
tb i authority delegated by the Board of Fisheries, subsistence 
fishing permits must be issued in 1985 for Alaska residents to 
take fi.sh stocks in areas where fishing with nets has been 
established historically. The legal requirements for 1985 will 
be satisfied if permit decisions arc based upon the following 
criteria:

*_/ Sport fishing is not subsistence fishing. They have dif­
ferent defiritions in statute; "sport fishing" is fishing by rod 
and reel. AS 16.05.940(21). "Subsistence fishing" is fishing by 
net and other efficient gear types. AS 16.05.940(22). The sub­
sistence statute mandates that subsistence fishing be authorized, 
unless the sustained yield of the resource is likely to be hurt, 
not that sport fishing must be authorized. AS 16.05.251(b).
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1. No permit will be issued if it is likely to result 
in conservation problems; however other uses must 
not be allowed if subsistence uses are not 
allowed.

2. Applications for permits will be considered only 
for stocks arid areas which had been authoriz id 
under regu1ations since statehood.

3. Permits will be issued only for stocks and specific 
areas which actually had been fished under the 
regulations to which criterion 2 refers; this can 
be documented by department records, including 
simply whether permits had been issued in the past.

4. The Department of Fish and Game must make 
management adjustments as necessary to provide 
reasonable opportunity to harvest fish for the uses 
meeting criteria 1-3. In making these adjustments, 
the department will employ measures which have the 
following characteristics in the priority order 
listed below:

a. Most effectively protects sustained yield of 
the resource and provides for other manage­
ment requirements such as catch data report­
ing, field monitoring, and orderly harvest­
ing.

b. Maintains enforceability of the regulations;

c. Results in the least total harvest 
opportunity foregone by sport and commercial 
uses.

The Department of Fish and Game must apply these 
criteria even though sport and commercial fish­
eries may be affected.

5. If an application for a permit is received too 
late to allow orderly management adjustments in 
accordance with criterion 4, no permit will be 
issued this season. In such circumstances, the 
department should attempt to direct the applicant 
to other comparable areas and stocks for 
subsistence fishing.

6. The department must set permit conditions 
(including harvest limits) which provide
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reasonable opportunity to fish for subsistence 
uses. This does not mean guaranteed harvest. 
When reasonable catch limits previously have been 
set for subsistence fisheries in the same area or 
nearby areas, the 1985 permits should reflect
these limits. In the absence of previously
established limits, permit conditions should 
provide opportunities comparable to those 
applicable in similar fisheries. If no meaningful 
comparison is available, reasonable limits should 
be set in the department's discretion based upon 
available data on past harvests.

7. All applicable statewide regulations and other 
subsistence regulations continue to apply to 
permits issued under these guidelines.

8. Permit conditions must be enforced as in any other 
fishery.

The fact that permits in particular areas and at 
particular times may be issued for this season by the department 
under these guidelines does not bind the Board of Fisheries to
authorize subsistence fishing in the future for those areas and
at those times. The board should —  as it already has announced 
that it will —  accept proposals regarding subsistence fishing 
statewide, and at the fall 1985 meeting evaluate whether the 
fisheries requested have been authorized and conducted in the 
past, and whether they should be authorized under Madison. One 
reason the board will not be bound by what occurs this summer is 
that the department may need to rely upon the fact that permits 
have been issued in the past as a basis for issuing them this 
summer, perhaps without knowing whether the permits had actually 
been fished. As always, the board should evaluate all informa­
tion available to it presented by the department, the advisory 
system, and the public, when acting on proposals..

Game

The Board of Game must meet and adopt subsistence 
hunting regulations separate from the general hunting regula­
tions, in order to ensure that all the hunting regulations are 
enforceable, instead of only some existing regulations. (See the 
Hickey memorandum.) The beard already has scheduled a session 
beginning on June 10 to accomplish that task.

Under Madison, if a game population has been hunted for 
food in the past by Alaska residents, subsistence hunting must be 
authorized by subsistence hunting regulations unless sustained
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yield of the resource is likely to be harmed.

If all hunters cannot be given the same legal oppor­
tunity to hunt while maintaining sustained yield, or if 
subsistence hunting by Alaskans must be restricted —  signifi­
cantly impaired, as Eluska defined the term —  non-subsistence 
hunting opportunities must be reduced or, if necessary, 
precluded. This would include hunting by non-state residents as 
well as sport hunting and commercial hunting by both residents 
and non-state residents.

If non-subsistence uses have been eliminated, and 
subsistence hunting by Alaska residents is still significantly 
impaired, either through short seasons or by permit drawing 
hunts, for example, the subsistence hunting regulations must be 
based upon the "tier 2" criteria in determining how subsistence 
hunting opportunities are distributed. Those criteria are found 
in AS 16.05.255(b), and are

(1) customary and direct dependence upon the 
resource as the mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative resources.

In situations where all Alaskans cannot be allowed to 
hunt, enforcement of the regulations will be vulnerable under 
Eluska if the board has not at least taken all feasible steps to
apply the three criteria. I shall be available to work with the
board at its June meeting to assist in identifying appropriate 
steps as necessary under "tier 2". The subsistence defense
created by Eluska after the Game Board adjourned in April has 
dramatically altered the consequences of not applying the three 
"tier 2" criteria.

Conclusion

In summary, in order to ensure that all - rather than 
just some - fishing and hunting regulations are enforceable 
under Madison and Eluska subsistence fishing permits must be
issued for this summer in areas and at times where subsistence 
fishing was authorized and conducted in the past. Further, 
subsistence hunting regulations consistent with Madison, and the 
"tier 2" criteria where appropriate, must be adopted.

If you have any questions, please contact me.
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Subsistence Defense for Fish and Game Violations - 
Enforcement Criteria in Light of State v. Eluska

The purpose of this memorandum is to provide 
enforcement personnel and prosecuting attorneys with a set of 
guidelines that will have to be followed in fish and game 
prosecutions in light of the subsistence defense created by the
Alaska Court of Appeals in State v. Eluska, ____ P.2d ____ , Op.
No. 210, (Alaska App. April 12, 1985).

A. The Court Decision

In Eluska, the court of appeals ruled that the Board 
of Game had failed to comply with the legislative mandate set 
out in AS 16.05.255(b) that specific regulations be adopted 
providing for subsistence uses and a subsistence priority for 
the taking of game. As a result, the court established a 
"subsistence defense" meaning that in areas where specific 
subsistence regulations have not been adopted conduct that would 
otherwise involve the illegal taking or possession of game is 
justified as a "subsistence use" if: (1) the person believed
that he or she was taking the game in question for subsistence 
uses; and (2) the person was not aware of and did not 
consciously disregard a substantial and unjustifiable risk that 
his or her taking was not a subsistence use of the game taken.

Because of the Board's failure to adopt regulations, 
the court was unwilling to make the defense an affirmative 
defense which would put the burden of proving it on the


