
ALASKA LEGISLATURE COMMITTEE FILES 1985 - 1986 
4222.19 SRES SUBSISTENCE LEGAL QUESTIONS ( f i l e  1)





S E P A i R T . M I E A’T  L A W

BILL SHEFFIELD, GOVERNOR

POUCH K -  STA TE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: 19071 465-3600

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

March <3, 19?3

■A E M G E A M D U I:

TC: Honorable Bill .Sheffield 
G o v e r n o r

•n*' a ' »
.e r.O;'.:

r r  .

Horman C. Gorsuc.h 
Attorney General

Attached, bill regarding the 
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regarding the taking of fish arc
was reauested in or-

Accached ir» a bill 
game for subsistence and personal use. 
der to return to the 1 c-ards of Fisheries and Came the regulatory 
authority they had exercised before lln.dison v. Alaska Department 
cf Fish ar.c G a m e . Supreme Court Opin. 1'c. 1911 (Alaska, Feb r u­
ary i l l ,  i9b5).

This bill vouid allow the boa'*ds to continue imple- 
menting the iaw as they had before M a d i s o n . by (1) specifvinjj 
that subsistence uses are customary and traditional uses cf fish 
and game by rural Alaska residents, and (2) statutorily estab­
lishing personal use fishing as a means for the Board of Fisher­
ies to provide access to fish by nets or other means for per s o n­
al use for Alaskans throughout the state. The combination of 
these two amendments would return fish and game regulatory a u­
thority to its pre-Madiscn status.

A craft transmittal letter to the legislature, e x­
plaining the bill in more detail, is also attached.

N C G :L I S :dim

cc w/er.c.: Honorable Don Coiiinsworth
Commissioner
D e p a r t m e n t  o f  F i s h  a n d  G a m e
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Under the authority cf arc. Ill, sec. cf the Alaska

Constitution, I an transmitting a bill regarding the fak­

ing of fish and game for subsistence and personal uses. 

The purpose of this bill is to amend AS 16 to delegate to 

the Alaska Board cf Fisheries and Alaska Board of Game the 

same authority to regulate the taking of fish stocks and 

game populations that the boards exercised before the r e­

cent decision cf the Alaska Supreme Court in Madison v. 

A.laska Department of Fish and G ^ m e . Supreme Court Opin. 

No. 2911 (February 22, 1935).

The bill does so in two ways. First, the bill ■could amend 

AS 16.05.940(23) to limit the identification of "subsis­

tence uses" cf fish stocks ar.c game populations to hunting 

and fishing for personal ar.d family consumption and re l a t­

ed uses by residents of rural communities or rural areas, 

where the taking of fish and game for such uses is a sig­

nificant part of the economy of the community cr area. 

This change recognises that in rural Alaska the taking of 

fish and wildlife is essential to the health, safety, and 

-general welfare of Alaskans domiciled in many of the rural 

communities ar.d rural areas of our state and to the econ­

omy of the community or area in which they reside. As the 

Alaska Department or Fish and Game has determined from ifs 

research on this subject:

I
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Alaska is character!ted by a divers icy cf 
sccicsccncnic systems avir. patterns cf r e­
source use. ... I; seems clear chan the 
economic ar.c social stability of many com­
munities ceper.c upon access to and u t i l i­
sation of renewable fish and wildlife r e­
sou r c e s . Disruptions of the relationships 
between the community arc. the resource br.se 
nay affect the .viability of these ways of 
l i f e .

Alaska Department cf Fish ar.d Game, Division of Subsis­

tence, Resource Use ar.c Socioeconomic Systems: Casa S t u d­

ies or Fishirc and Hunt in a in .-.Ir-ok^r Communities , techni­

cal cater Mo. 61, 274 (1983).

Second, the bill would establish a statutory* definition cf 

the term "personal use fishing" ('proposed AS 1G.05.- 

940(28)). The Alaska Scare cc Fisheries has alreacy es­

tablished this category by r e g u l a t i o n . This catescry cf 

harvest, though net subsistence tishing, is important to 

Alaska residents. After the board has identified the 

"subsistence uses," if any, of particular fish stocks, 

AS 16.05.940(28) and the amendment tc AS 16.05.251(a)(6) 

and addition of AS 16.05.25 1 (a) (12) , in sec. 2 of the 

bill, would authorise the beard co adopt regulations 

allocating access to those stocks for the purposes of 

personal use, sport, and commercial fishing in a fair ar.d 

reasonable manner consistent with its constitutional 

responsibility to adopt regulations to use, develop, and

-2-



conserve fish stocks for the maximum benefit cf ail 

A l a s k a n s .

t
As previously mentioned, this legislation is intended only 

to provide the boarcs the same regulatory authority which 

they exercised before Madison v. Alaska r'eoartm.or.t cf ~ish 

and Gai Consequently, X urge your expeditious conside- 

ration this bill, since its enactment is essential to 

provide the boaras sufficient regulatory flexibility to 

ensure that Alaskans are provided fair ar.d reasonable 

access to our fish stocks ar.d game populations. Tn/fctnienc 

will also ensure chat the State of Alaska remains in com­

pliance with the provisions cf Title VIII of the Alaska 

national Interest Lands Conservation Act and, consequent­

ly, retains full authority to regulate the taking of fish 

and game on all land ana in all water of the state.

Sincerely,

3ill Sheffield 
Governor

- 3 -
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SUBJECT:

TO:

FROM:

Sectional analysis of SOS CSHB 288 (Res)

Senator Arliss Sturgulewski 
Chairman, Senate Resources Committee

Edward H. Hein ■ z r i r "
Legislative Counsel

Section 1. The legislative findings section finds that non- 
r e s idents, unlike residents, take fish and game primarily 
for purposes other than personal or family consumption as 
food; that personal or family consumption of fish and game 
is important to residents; and that fishing and hunting by 
both residents and nonresidents are important to the economy 
of the state and of local communities; that customary and 
traditional use of fish and game in rural areas is a signif­
icant characteristic of many communities because it is 
cost-effective and important to health, safety, and 
well-being; and that commercial fishermen often use a p o r­
tion of their catch for personal use.

Sec. 2 . amends AS 16.05.251(a), which authorizes the Board 
of Fisheries to adopt fishing regulations. Paragraph (6) 
specifically allows the board to classify personal use fish 
and subsistence fish. New paragraphs (12) and (13) allow 
the board to adopt regulations for regulating selected 
stocks for catch-and-release sport fishing, and for regulat­
ing commercial, sport, personal use, and subsistence fishing 
generally.

Sec. 3. repeals and reenacts AS 16.05.251(b), which provides 
for the subsistence fishing priority. This section 
establishes fishing for personal and family consumption as a 
priority use of the harvestable surplus of a fish stock 
whenever it is necessary to restrict fishing of the stock to 
maintain sustained yield. To implement this priority, the 
Board of Fisheries is required to establish a mandatory 
allocation ensuring residents a reasonable opportunity’ for 
sport or personal use fishing in those types of established
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fisheries. The board is required to adopt regulations 
allowing sport and personal use taking so long as the regu­
lations do not jeopardize sustained yield or subsistence.
Any harvestable surplus that exceeds the mandatory allo­
cation must be allocated among users as the board finds 
appropriate. The board may reasonable regulate seasons, 
catch limits, and methods and means of sport and personal 
use fishing.

Sec. 4. amends AS 16.05.251 by adding new subsections. Sub­
section (d) requires the Board, of Fisheries to adopt regu­
lations providing for subsistence fishing, unless the regu­
lations would jeopardize sustained-yield. If necessary to 
maintain sustained-yield or to protect subsistence fishing, 
a priority would take effect for subsistence. That much of 
the new subsection is identical to existing law. This sub­
section also specifies that the board may reasonably regu­
late seasons, bag limits, and methods and means of subsis­
tence fishing. Subsection (e) provides that if the harvest- 
able surplus of fish is not large enough to allow reasonable 
opportunity for subsistence fishing, the board must adopt 
regulations restricting subsistence on the basis of the 
three ANILCA or "second tier" criteria. Subsection (e) also 
allows the board to reasonably regulate seasons, bag limits, 
and methods and means of subsistence fishing.

Sec. 5. amends AS 16.05.255(a), which authorized the Board 
of Game to adopt game regulations. This section adds a new 
paragraph (10) specifying that the board may adopt regula­
tions for sport hunting and subsistence hunting. The exist­
ing statutes do not use the term "sport hunting".

Sec. 6. repeals and reenacts AS 16.05.255(b), which estab- 
lishes the subsistence hunting priority. This section 
requires the Board of Game to establish a mandatory allo­
cation of game to allow residents a reasonable opportunity 
for personal or family consumption, and to adopt regulations 
that authorize hunting for personal and family consumption 
and that do not jeopardize sustained-yield. The board is 
authorized o reasonably regulate seasons, bag limits, and 
methods and means of hunting for personal and family con­
sumption.

Sec. 7. adds two new subsections to AS 16.05.255. Sub­
section (d) requires the Board of Game to adopt subsistence 
hunting regulations, unless the regulations woulc j opardize 
sustained-yield. The subsection also provides a >,< >.ority
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S e n a t o r  A r l i s s  S t u r g u l e w s k i
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for siabsistence hunting when hunting must be restricted to 
maintain sustained-yield or to protect subsistence hunting. 
This much of the su1- action is the same as existing law.
The board is also authorized in this subsection to reason­
ably regulate seasons, bag limits, and methods and means of 
subsistence hunting. Subsection (e) requires the board to 
restrict subsistence hunting on the basis of the ANILCA 
criteria when there is not enough game available to allow a 
reasonable opportunity for subsistence hunting for all.

S e c . 8. amends AS 16.05.940(21), which defines "sport fish- 
ing" to provide that sport fishing includes fishing for 
personal or family consumption.

Sec. 9. changes che definition of "subsistence uses" in AS 
16.05.940(23). This section limits subsistence to 
residents; the taking and use must be in a rural area and 
must be "customary, traditional, and cost-effective"; "rural 
area" is limited to the "historic hunting or fishing area 
associated with a community or area" in which subsistence is 
a significant part of the economy.

Sec. 10. adds a new definition at AS 16.05.940(28), defining 
"personal use fishing"; similar to subsistence fishing, but 
allowing the use of dip nets and pots.

Sec. 11. provides for an immediate effective date.

EHH:csh 
C 3 / 0 4 5



•  •

MEMORANDUM State of Alaska

TO:

FROM:

By:

Don Collinsworth, Commissioner 
Deoartment of Fish and Game

DATE:

FILE NO:

Norman C. Gorsuch 
Attorney General

L  i 5
Larri I. Spengler 
Assistant Attorney General 
Natural Resources-Anchorage

TELEPHONE NO:

SUBJECT:

March 3, 1983 

166-423-33

Relative resource 
shortage activating 
the priority in the 
subsistence law

During the meeting of the Joint Boards of Fisheries and 
Game which began in Anchorage on November 30, 1982, several beard 
members requested clarification regarding how and when a priority 
applies under the subsistence law. Under AS 16.05.251(b) and 
.255(b), the priority becomes active only when a rel; ve 
resource shortage occurs, caused, for example, by i n c r e a ? i n  
competition or decrease in harvestable surplus. The foil. . .ng 
diagram might aid in applying the subsistence law.

Relative abundance 3oard action Priority status
of resource

1. No shortage* Regulations allowable 
(for example, setting 
areas and seasons)

Subsistence uses 
must be allowed, 
but priority 
inactive; other 
uses may be 
allowed

Shortage* Restrictions necessary Subsistence uses 
must be allowed, 
with a priority 
over other uses 
which are 
allowed

3. Greater 
Shortage5'

Further restrictions 
necessarv

Only subsistence 
uses are 
allowed, with 
priority distin­
guishing among 
subsistence 
u s e r s .

02-001A IR»v. 10/791
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Don C o l l i n s w o r t h ,  C o m m is s io n e r , M a rc h  8 ,  19S

4. C r i t i c a l  T o ta l c lo s u re  No u se s  may be
Shortage* ne ce ssa ry  allowed

* Shortage means r e la t iv e  re so u rce  sho rta g e , when r e s t r i c t i o n s  
on n o n - su b s is te n ce  u se s  m u st be i.mposed because h a rv e s t 
co m p e tit io n  among u se r  groups or d e c lin e  i n  numbers o f f i s h  o r 
game would jeopa rd ize  su s ta in e d  y ie ld  of the  re so u rce  or 
s u b s is te n c e  u se s o f the  re so u rce .

The diagram i s  based upon the  f i r s t  se n te nce  o f AS 
16.05.251(b) and 255(b):

The 3oard . . . s h a l l  adopt re g u la t io n s  . . . 
p e rm it t in g  . . . s u b s is te n c e  u se s  u n le s s  . . . 
su ch  re g u la t io n s  w i l l  jeopa rd ize  . . . the  . . . 
s u s ta in e d  y ie ld . . . .

Pa rt 1 o f the  diagram r e f le c t s  th a t when the re  i s  no 
r e la t iv e  shortage o f f i s h  o r game, the  boards are rea u ired  by 
the se  s ta tu te s  to  a llow  o p p o r tu n it ie s  fo r  s u b s is te n c e  u se s  and 
may under AS 16.05.251(a) and .255(a) a llow  o p p o r tu n it ie s  fo r  
n o n - su b s is te n ce  u se s . S u b s is te n ce  u se s are id e n t if ie d  by the  
e ig h t c r i t e r ia  w h ich  the  boards e s ta b lis h e d  i n  5 AAC 99 .010(b ). 
I n  a non-sho rtag e  s i t u a t io n  the  p r io r i t y  i s  n o t a c t iv e  under 
s ta te  law, no r under the  federa l A la ska  N a tio na l I n t e r e s t  Lands 
C onse rva tio n  A c t , T i t l e  V I I I  (AN ILCA ). The ANILCA p r o v is io n ,  
w h ich  p a ra lle ls  AS 16.05.251(b) and 255(b) i s  §804. 'Regard ing  
th a t p r o v is io n , the  Senate com m ittee rep o rt s ta te s :

I f  a p a r t ic u la r  f i s h  or w i ld l i f e  p o p u la tio n  . . . 
i n  a p a r t ic u la r  area i s  s u f f i c ie n t '  to  s u s ta in  a 
h a rv e s t by a l l  pe rsons engaged in  s u b s is te n c e  and 
o th e r  u se s , the  im p lem enta tio n  o f r e s t r i c t i o n s  on 
ta k ing  s e t  f o r t h  ’ i n  t h i s  s e c t io n  need no t be 
imposed by the  s ta te  ru lem ak ing  a u th o r ity .

S .Rep.No. 413, 96th Cong ., 1 s t S e s s . 269 (1979).

As w ith  o th e r  u se s , re g u la t io n  c f  s u b s is te n c e  u se s even 
when_ the re  i s  no r e la t iv e  shortage i s  a u tho r iz e d . R e g u la tio n s  
sho u ld  be s t r u c tu r e d  to  p rov ide  o p p o r tu n it ie s  fo r  custom ary and 
t r a d it io n a l u se s ( f o r  example, th ro ug h  the  s e t t in g  o f areas and 
se a so n s ); u n co n stra in e d  h a rv e s ts  were n o t contem pla ted by the  
L e g is la tu re . Indeed, re g u la t io n  o f s u b s is te n c e  u se s  on a case by 
case b a s is  has been and i s  pa rt o f sound re so u rce  management, and 
was expected by the  le g is la t u r e .  Fo r example, the  in t r o d u c t io n



Den C o ll in sw o r th , C orne llssione r, 
Department o f F i s h  and Game 
166-423-83

M a rc h  3 ,  1933
P a s e  3

co A la sk a 's  s u b s is te n c e  law , SLA 1973, Chapter 151, S e c t io n  1, 
s ta te s  th a t b e n e f ic ia l u se  o f A la sk a 's  f i s h  and game re so u rce s  by 
a l l  s ta te  re s id e n ts  " s h o u ld  be c a r e f u l ly "  m on ito red  anci 
regu la ted  . . . The Board o f F i s h e r ie s  has adopted
re g u la t io n s  ca lle d  " s u b s is te n c e  f i s h in g  r e g u la t io n s ."  The 3oara 
of Game has g e ne ra lly  regu la ted  s u b s is te n c e  u se s w ith o u t  
d e s ig na ting  the  re g u la t io n s  as " s u b s is te n c e  r e g u la t io n s ."  The 
fa c t  th a t s u b s is te n c e  u se s  are to  be allowed by the  boards aces 
n o t amount to  a guarantee th a t  each p a r t ic ip a n t  w i l l  a ch ieve  a 
p a r t ic u la r  h a rv e s t . R .a ther, i t  i s  the  o p p o rtu n ity  co engage in  
custom ary and t r a d i t io n a l  u se s  w h ich  is" a ssu re d , as long  as 
su s ta in e d  v i s Id  o f the  re so u rce  i s  n o t thereby jeopa rd ized . 5 
AAC 9 9 .0 1 0 (c ).

P a rt 2 of the  diagram i s  based upon the  second sen tence  
of AS 16.05.251(b) and 255(b):

I'lher.ever i t  i s  ne ce ssa ry  to r e s t r i c t  the  caking  
. . .  co a ssu re  the  . . . s u s ta in e d  y ie ld  . . .  o r 
. . . the  c o n t in u a t io n  o f s u b s is te n c e  u se s  o f su c h  
re so u r c e s , s u b s is te n c e  use  s h a l l  be the  p r io r i t y  
u se .

If i n c r e a s e  in c o m p e t i t i o n  or d e c r e a s e  in h a r v e s t a b l e  
surplus r e s u l t  in a r e l a t i v e  r e s o u r c e  shortage, r e s t r i c t i o n  of 
some h a r v e s t  o p p o r t u n i t i e s  m a y  b e  n e c e ssary, and, if so, the 
p r i o r i t y  for s u b s i s t e n c e  us e s  comes into play. The b o a r d s  can 
u s e  any of the m a n y  m a n a g e m e n t  options a v a i l a b l e  to t h e m  in 
i m p o s i n g  the n e e d e d  r e s t r i c t i o n s  on n o n - s u b s i s t e n c e  uses a n d  in 
c o n t i n u i n g  to r e g u l a t e  s u b s i s t e n c e  uses in a w a y  that p r o t e c t s  
the o p p o r t u n i t y  for s u b s i s t e n c e  h a r v e s t s . F o r  example, seasons 
c o u l d  be altered, or the u s e  of a i r c r a f t  p r o h i b i t e d .  O f  course, 
in e x t r e m e  cases Che o p t i o n  o f  p r e c l u d i n g  n o n - s u b s i s t e n c e  
h a r v e s t s  r e m a i n s  available.

Pa rt 3 o f the  diagram i s  based upon the  t h i r d  se n te nce  
o f AS 16.05.251(b) and 255(b):

I f  f u r t h e r  r e s t r i c t i o n  i s  ne ce ssa ry , the  board 
s h a l l  e s ta b l is h  r e s t r i c t i o n s  and l im i t a t io n s  on 
and p r io r i t i e s  fo r  the se  consum p tive  u se s  on the  
b a s is  o f the  fo llo w in g  c r i t e r ia :

(1) custom ary  and d ir e c t  dependence upon the 
re so u rce  as the  m a instay  of one ’ s ' l i v e l i h o o d ;

(2) lo c a l re s id e n cy ; and

(3) a v a i la b i l i t y  o f a lte r n a t iv e  re so u r c e s .
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o f F i s h  and Game
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P a g e  4

A more s e r io u s  re so u rce  sho rtage  r e s u l t i n g  from g rea ter 
in c re a se  i n  co m p e tit io n  o r decrease i n  ha rve sta b le  s u rp lu s  may 
re q u ire  s t i l l  f u r t h e r  r e s t r i c t i o n  o f h a rv e s t o p p o r tu n i t ie s .  I f  
so , s u b s is te n c e  u se s  w i l l  be the  la s t  to  be p recluded . A t the 
p o in t  th a t o n ly  s u b s is te n c e  u se s  rem a in , the  c r i t e r ia  l i s t e d  in  
the  s ta tu te  would form a b a s is  fo r  d i s t r ib u t in g  the  a llow ab le  
ha rve s t among s u b s is te n c e  u s e r s .  T h i s  i s  the  o n ly  p o in t  a t w h ich  
the  boards may make d i s t i n c t i o n s  among u se r s  based upon t h e i r  
in d iv id u a l c h a r a c t e r i s t i c s ,  ra th e r  chan d i s t in g u i s h in g  among u se s 
by exam ining the  c h a r a c t e r i s t i c s  o f chose u se s .

Pa rt 4 o f the  diagram r e f le c t s  the  u nd e r ly ing  c o n s t i t u ­
t io n a l. and s ta tu to r y  mandate th a t su s ta in e d  y ie ld  i s  always the 
paramount co n ce rn . A laska C o n s t i t u t io n ,  A r t i c le  V I I I ,  S e c t io n  4; 
AS 16.05.251(b) and .2 5 5 (b ). I f  the  s ta t u s  o f a f i s h  o r game 
re so u rce  i s  su ch  th a t m a intenance o f s u s ta in e d  y ie ld  re q u ire s  
th a t a l l  h a rv e s t cease , no use  ( in c lu d in g  s u b s is te n c e )  may be 
a llowed.

W e  h o p e  this d i a g r a m  and e x p l a n a t i o n  c l a r i f y  that u n d e r  
Che s u b s i s t e n c e  law, the p r i o r i t y  b e c o m e s  a c t i v e  o n l y  in times of 
r e l a t i v e  r e s o u r c e  shortage.

L IS/ im o



M E M O R A N D U M S t a t e  o f  A l a s k a
TO: hono ra b le  B i l l  S h e f f ie ld  

Governor

T h r u :  Jo hn  S h iv e ly
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A t t o r n e y  General
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B r ie f in g  memorandum: 
s u b s i s te n c e

I .  Suggested  A tte nd ee s

A. Governor S h e f f ie ld  and approp ria te  s ta f f

B . Department o f F i s h  and Game

1. Don U. C o l i in s w o r th ,  C om m issio ne r
2. D e n n is  D. K e lso , Deputy C om m issio ne r
3. S teven  11. Behnke , D ir e c to r ,  D iv i s io n  o f S u b s is ­

te nce

C. Department o f  Law

1. Norman G o rsuch , A tto rne y  General
2. L a r r i  Ir e n e  Sp eng ie r, A s s i s t a n t  A tto rn e y  General

I I . I s s u e  Summary

Fo r  se v e ra l y e a rs , th e  Boards o f F i s h e r ie s  and Game
have im p lem ented the  s ta te  s u b s is te n c e  lav; i n  a way 
w h ic h  p ro te c te d  f i s h i n g  and h u n t in g  by r u r a l  A la sk a n s/

A t th e  same t im e , the  boards p rov ided  rea sonab ly  fo r  
o th e r  u s e s ,  s u c h  as p e rso na l u se  n e t f i s h i n g  by non- 
r u r a l  A la sk a n s , sp o r t f i s h i n g ,  and com m ercia l f i s h i n g .

T h i s  e x e r c ise  o f re g u la to ry  a u th o r i ty  had been c e r t i ­
f ie d  as com p ly ing  w it h  the  fe d e ra l"  s u b s i s te n c e  law , 
ANILCA.

,:-33«Air>*v *:
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s i s c e n c e  u s e s ,  and th a t  chose  u se s  cannon be r e s t r i c t e d

i f  n e ce ssa ry  to  accommodate the  d ip n e t f i s h e r y  i n  
the  Cupper R iv e r .

unamp l e : The Ile n a i R iv e r  and S u s i t n a  drainage
sp o r t f i s h e r ie s  may need to  be r e s t r i c t e d  o r even 
c lo se d  i f  " s u b s is t e n c e  f i s h i n g "  by g i l l  n e t m u st 
be a llow ed i n  la rge  areas of Cook I n l e t  c lo se d  i n  
r e c e n t y e a rs .

I f  the  boards ca nno t p ro te c t  f i s h i n g  and h u n t in g  by 
r u r a l  A la ska  r e s id e n t s  under the  s ta te  s t a t u t e s ,  no n- 
com p lia nce  w i t h  ANILCA co u ld  mandate some fe d e ra l a c­
t io n .
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I I I . He oca s i  t v  fo r  G ove rno r 's  B r ie f in g

n d e c is io n  i s  re q u ire d  from  the  Governor on ’..'hecher che 
sna re  s h o u ld  proceee under m e  sC a nu te s as in te rp re te d  by che
c o u r t u a c id o n , o r wnoCh
s .u ’U ie  oe so ug n t no r e tu r n  
e x e rc ise d  before t h i s  c o u r t  d e c is io n

a n  a m e n d m e n t  to Che s c a c e  s t a t u t e s  
:he r e g u l a t o r y  a u t h o r i t y  the b o a r d s

IV . Background

P ra - Ila d iso n : The s t a t e ' s  p o s i t io n  on the  A la ska  s t a t u ­
to ry  ana re g u la to ry  framework before t h i s  c o u r t  d e c i­
s io n  was:

The le g is la t u r e  i n  1973 in te nd ed  to  p ro te c t  f i s h ­
ing  and h u n t in g  by in d iv id u a ls  who re s id e  i n  r u r a l  
areas ar.d co m m un itie s  i n  w h ich  the  ta k in g  o f f i s h  
s to c k s  and game p o p u la t io n s  fo r  p e rso na l ana fam­
i l y  co n sum p tio n  i s  a s ig n i f i c a n t  p a rt o f tne  lo c a l 
economy.

The e ig h t  c r i t e r ia  developed by the  j o i n t  boards 
c o r r e c t ly  id e n t i f ie d  s u b s is te n c e  u se s  i n  r u r a l  
areas and co m m u n it ie s .

3. F i s h in g  by n e t fo r  p e rso na l u se  by people from
o th e r  areas o f the  s ta te  co u ld  be accommodated
th ro ug h  the  p e rso na l u se  f i s h i n g  ca tegory  c s ta b -
l i s h e a  by the  Board o f F i s h e r ie s  i n  r e g u la t io n .

P e rso na l u se  f i s h i n g  d id  n u t  'nave a p r io r i t y  over 
sp o r t  f i s h i n g  ana com m erc ia l f i s h i n g .
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3. ilaOiGon: T h e  court; h e l d  w i t h  r e g a r d  no che s t a t u t o r y
a n d  r e g u l a t o r y  f r a m e w o r k  in A l a s k a :

*1
-L The le g i s la t u r e  i n  1978 d id  noc in te n d  cha t sub ­

s i s t e n c e  u se s  were to  he l im i t e d  to  h u n t in g  and 
f i s h i n g  by r u r a l  A la ska  r e s id e n t s .

The le g i s la t u r e  i n  1978 a id  n o t in te n d  s u b s i s te n c e  
u se s  to  be id e n t i f ie d  i n  te rm s c f  the  u se s  o f an 
area o r com m un ity .

4. The le g i s la t u r e  i n  1978 in te nd ed  th a t s u b s is te n c e  
u se s  co u ld  be r e s t r i c t e d  o n ly  i f  i t  i s  n e ce ssa ry  
f u r  s u s ta in e d  y ie ld  purpose s and i f  n o n - s u b s i s ­
te n ce  u se s  - -  sp o r t  and com m erc ia l f i s h i n g ,  and by 
ana logy , n o n - s c a te - r e s id e n t  and trophy  h u n t in g ,  
and b ig  game g u id ing  - -  have already been e l im ­
in a te d .

I f  a s i t u a t i o n  re q u ire s  r e s t r i c t i o n  o f s u b s is te n c e  
u s e s ,  d i s t i n c t i o n s  among s u b s is te n c e  u se r s  w i l l  be 
based on the  th re e  c r i t e r ia  co n ta ine d  i n  the  s t a t ­
u te :  cu stom a ry  and d ir e c t  dependence on the  r e ­
s o u r c e , lo c a l re s id e n c y , and a v a i la b i l i t y  o f a l ­
te r n a t iv e  r e so u r c e s .
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law : Because the  c o u r t  r u le d  on s ta t u to r y  co n ­
ife r. and ie g is x a t iv e  in t e n t  a lo ne , w it h o u t  rea ch -
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i-.I. xLCA .

n a t io n a l I n t e r e s t  La iic s  C o n se rva tio n  
the  s ta te  to  c o n t in u e  e x e r c is in g  i t s  
management p re ro g a tiv e s  on a l l  land 

a A la ska  i f  the  s ta te  i n  a law o f se n ­
i l i t y  p ro v id e s , -.iDiong o th e r  t h in g s ,  
n o f s u b s i s te n c e  u se s  c o n t a i n s  i n

i,1

/
.-.nxLCA d ex ine s s u b s is te n c e  u se s  as u se s  or 
f i s h  and game by r u r a l  u ia sk a  r e s id e n t s .

b. I t  i s  u n c le a r  p r e c is e ly  what fevle ra l manage­
ment w ould  e n t a i l ,  b u t i t  has been arguea 
th a t  a l l  nav ig ab le  w a te rs would be in c lu d e d , 
and th a t  p o s s ib ly  some s ta te  la nd s would be 
in c lu d e d  i f  m ig ra to ry  sp e c ie s  were in v o lv e d .

The M arine llammal P r o te c t io n  A c t a lso  re q u ire s  
th a t  i f  the  s ta te  i s  to  resume management, s ta te  
law m u s t d e f ine  s u b s is te n c e  u se s  as u se s  o f f i s h  
and game by r u r a l  A la ska  r e s id e n t s .
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V I . A l te r n a t iv e s

A. Im p lem ent th e  c u r r e n t  s ta t u r e s  as in te rp re te d  by the  
c o u r t .  C onsequences:

A l l  h u n t in g  and a l l  n e t f i s h i n g  fo r  p e rso na l u se  
by a l l  A la ska n s i s  now de fined  as " s u b s is te n c e  
u s e s , "  w h ic h  m ust be au h o r iz e d  u n le s s  the  r e ­
so u rce  w i l l  be harmed, and w h ic h  m u s t be g ive n  a 
p r io r i t y  ove r sp o r t  and com m erc ia l u s e s .

As p a r t ic ip a t io n  in c re a se s  i n  a s u b s is te n c e  f i s h ­
e ry , sp o r t  and com m erc ia l f i s h i n g  m u st be c lo s e c  
before  s u b s is te n c e  r i s h i n g  can be r e s t r i c t e d .  
(F o r  example, t h e o r e t i c a l ly  the  P r in c e  U i l l i a n  
Sound com m erc ia l f i s h e r y  co u ld  be c lo se d  because 
c f  an in c re a se  i n  " s u b s is t e n c e  f i s h i n g "  i n  the  
Copper R iv e r . )

3. S im i la r ly ,  a l l  com m ercia l b ig  game g u id ing  and a l l  
n o i i - s ta te - r e s id e n t  and trop hy  h u n t in g  would have 
to  be e lim in a te d  before  s u b s i s te n c e  h u n t in g  by 
A la ska  r e s id e n t s  co u ld  be r e s t r i c t e d .

A. S u b s is te n c e  f i s h i n g  would  probably have to  be au­
th o r iz e d  any p la ce  i n  the  s ta te  where i t  had been 
a u th o r iz e d  i n  the  p a s t , u n le s s  the  re so u rce  would 
be harmed. (F o r  example, Madison co u ld  re q u ire  
areas i n  Cook I n l e t  c lo se d  to  s u b s i s te n c e  f i s h i n g  
fo r  years to  reopen, p o s s ib ly  a f f e c t in g  the  Kena i 
R iv e r  and S u s i t n a  drainage sp o r t  f i s h e r i e s . )
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5. As a u n in g  no n -co m p lia n ce  w it h  nh 'ILCA , the  fo l lo w in g
co u ld  r e s u l t :

a. Fed e ra l management o f some k in d  on a i l  fe d e r­
a l la nd s and p o s s ib ly  a l l  nav igab le  w a te rs o f 
th e  s ta te  co u ld  be a sse r te d  by che Department 
of I n t e r i o r ,  o r so ug h t th ro u g h  j u d i c i a l  a c­
t io n  .

b . One m i l l i o n  d o l la r s  i n  m a tch ing  fed e ra l fund s 
a u th o r iz e d  by AIJILCA would be l e s t  to  the  
s t a t e .

6. I t  would  n e t be p o s s ib le  fo r  the  s ta te  
m a rine  mammal management.

3. Amend the  c u r r e n t  s ta t u te s  to  r e tu r n  the  re g u la to ry  
a u t h o r i t y  th a t  the  boards e x e rc ise d  before k a d iso n . 
C onsequence s:

1. Ey i n s e r t i n g  the  words " r u r a l  A la ska  r e s id e n t s "  
in t o  the  d e f in i t io n  o f s u b s is te n c e  u s e s ,  the  scope 
o f u se s  q u a lif y in g  fo r  the  p r o te c t io n  and p r io r i t y  
o f th e  s u b s i s te n c e  law would be narrowed.

2. By i n s e r t i n g  the  words " r u r a l  n ia sk a  r e s id e n t s "  
i n t o  the  d e f in i t io n  o f s u b s i s te n c e  u s e s ,  c o m p li­
ance w it h  AiJILCA co u ld  be a ssu re d .

3. By e s ta b l i s h in g  the  p e rso na l u se  f i s h i n g  ca tegory 
i n  s t a t u t e ,  h a rv e s t o p p o r tu n i t ie s  fo r  people who 
do n o t q u a lif y  fo r  s u b s is te n c e  u se s  c o u iu  be p ro ­
te c te d , w ith o u t  g iv in g  th e se  u se s  a p r io r i t y  over 
sp o r t  and com m erc ia l f i s h i n g .



•  •
M E M O R A N D U M  S t a t e  o f  A l a s k a
t o : Ron Jolin, Chairman

Joint Boards of Fish and Game
o a t e : March 15, 1985

F ILE  NO:

TE LEPH O N E  NO : 465-4100

f r o m : Don W. Collinsworth 
Carcnissioner
Department of Fish and Game

s u b j e c t . Management Issues 
Arising From the 
Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the 
Madison decision's implications for fish and wildlife management. This 
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries 
as examples, but Madison also affects existing Board of Fisheries 
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game 
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same 
way the Board of Fisheries has, Department of Law has said that the Game 
Board may be unable to continue providing permit hunts restricted to 
particular communities unless guided hunting and hunting by non-residents 
have already been eliminated. Further the legal analysis concludes that 
Madison may require the Game Board to discontinue non-state-resident and 
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze 
Madison impacts and more information will be developed. However, this 
memorandum is intended to alert you to seme of the anticipated area 
impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that 
within the last 20-30 years, almost every part of Cook Inlet, including 
Knik Arm and T u m a g a i n  Arm, has been open to subsistence set-net fishing 
for salmon (Braund, 1980). The open season for fishing varied from 
location to location, as well as through time, but included the period 
May through September. Until 1978, 50 fathoms of net could be used in 
many areas. Species harvested in these set-net fisheries included 
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons 
were gradually restricted until only small areas remained open for very 
short periods with limited gear. Since 1980, subsistence fisheries have 
been authorized in very limited areas for residents of Tyonelc, English 
Bay, and Port Graham only.

The impacts of the Madison decision on existing Ccok Inlet fisheries 
depend on how many people decide to participate, and where and when they
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fish, which makes it difficult for us to precisely assess immediate or 
long term effects. At a minimum, however, we would expect to see an 
increase in the gill net harvest of vest side and Susitna River king 
salmon, since any Alaskan will be able to participate in the Tyonek 
district subsistence king fishery. This fishery'1 begins in May, and has 
limits of 70 kings per household. Presently, this fishery is restricted 
tf> persons domiciled in Tyonek, and on average, 2,000 kings have been 
harvested annually.

It is impossible to predict how much new effort would occur, but any 
significant increase in this fishery' will require compensating 
reductions in the expanding sport fishery of the Susitna drainage. 
This, of course, would mean reductions in seasons, bag limits, or even 
closures of certain areas to fishing if the subsistence har/est grows 
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed 
in the late 1970s, and which have been closed since 1980, may have to be 
reopened to all Alaskans. This would include set net fisheries on king, 
sockeye, and coho stocks which enter all of the Kenai Peninsula 
drainages. King and coho stocks, which are already the fccus of major 
allocation conflicts between sport and commercial users, will now have 
to be shared with another user group, which will have a priority. 
Additional harvest restrictions on sport and commercial fisheries in 
Cook Inlet may have to be imposed either before the fishing season or 
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor 
indicator of the potential demand for subsistence fishing in Ccok Inlet. 
Further, recorded harvests probably underestimate the actual historical 
subsistence harvest due to inadequate catch reporting systems. If 
accessible beach areas are opened to net fishing, we would expect a 
substantial interest, similar to that in the Copper River dip net 
fishery. One indicator of this demand is the fact that participation in 
the Cook Inlet subsistence fishery increased frcm less than 10C people 
to more than 1,300 between 1977 ar.d 1980, before the Board adopted the 
regulations restricting subsistence use. An additional indicator of 
demand are the requests the Fisheries Eoard has received frcm people 
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to 
authorize subsistence fishing wherever it has occurred in Ccok Inlet, 
T u m a g a i n  Arm, and Knik A m ,  throughout the summer, by any Alaskan. The 
Madison decision clearly states that sport and commercial uses must be 
eliminated before subsistence uses can be restricted. Therefore, it 
seems unlikely that the Board or department could impose subsistence 
har/est limits or quotas to ensure that commercial and sport uses could 
continue.

In summary, we see major demands being imposed upon the department for 
in-season monitoring and management of all harvests to ensure adequate 
escapements in Cook Inlet. We also see the potential for confusion and 
controversy over Cook Inlet salmon management escalating and making it 
mere complex.
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MAKN5K RIVER SALMON

The Naknek Fiver is currently open to subsistence fishing cnly by 
residents of the Naknek and Kvichak river drainages. This regulation 
was adopted in 1981 because of concern about growth in the Naknek 
subsistence salmon fishery by other Alaskans. Frcm 1976 to 1S80, 
participation and king harvests in the Naknek subsistence fishery 
doubled as more people learned about the fishery and came to the 
Naknek-Kir.g Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned 
that this growing harvest was beginnincr to affect the allocation of the 
Naknek River's limited Icing salmon stocks. By restricting the fishery 
to local residents, the Board of Fisheries was able to allow continued 
development of the Naknek sport fishery on kings, which has become 
increasingly significant to guides and transportation services. By 
creating a personal use sockeve fishery on the Naknek, the Board was 
able to acccmmodate non-local fishing demand and shift it to more 
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery 
again to all residents of tie state. If significant effort occurs, it 
seams quite likely that restrictions will "have to be imposed on the 
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/ PRINCE WILLIAM SOUND SALMON

Historically, Copper River scckeye have been harvested by commercial 
fishermen in Prince William Sound, residents of tie Copper Basin and 
other interior communities, as well as Fairbanks and Anchorage 
residents. With population growth and increased publicity, the Chitina 
dip net fishery grew dramatically; harvests more than tripled frcm 198C 
to 1983. Additionally, many urban dip net fishermen preferred to fish 
the early portion of the Copper River run, which posed potentially 
severe management problems for early run sockeve. About 50 percent of 
the Copper River run passes through the commercial fishery district in 
the first two to three weeks of the season, which means any management 
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased in the 1970s, the board began 
restricting fishwheel and dip net harvests in the Copper Fiver. In 
1984, the beard examined subsistence dip net and fishwheel fisheries in 
the Copper Fiver. It authorized subsistence fishing for Copper Basin 
residents. Harvest by the subsistence fishery was predicted to be 
approximately 20,000 salmon and individual bag limits could go as high 
as 500. The board then established a personal use fishery for people 
who did not reside in the communities identified, as having subsistence 
uses. The personal use fisher/ had bag limits cf 15 salmon for 
individuals and 30 for households. The total catch was limited to 
60,000 sockeye plus twenty-five percent of any excess escapement. The 
in-river sport fisher/ v/as predicted to hardest approximately 5,000 
scckeye and the Prince William Sound ccirmercial drift gill net fishery 
was managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difficulty in predicting 
harvest levels for the Copper River fishwheel and dip net fishery, due 
to uncertainty about hew many people will participate and how many fish 
they will take. Additional management problems are posed by the timing 
of the scckeye run and the heavy dip net harvest, which occurs on the 
early part of the run. These considerations seem to require more 
conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management issues arising frcm 
the Madison decision. -Regulation specialists for Commercial Fisheries 
and Game Divisions are presently identifying the specific regulatory 
options which the Eoards could address for the upcoming season.
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B r ie f in g  memorandum: 
s u b s i s te n c e

Suggested A tte nd ee s

A. Governor S h e f f ie ld  and approp ria te  s ta f f

B . Department o f F i s h  and Game

1.
2.

Don \J. C o l l in s w o r th ,  C om m issione r 
D e n n is  D. K e lso , Deputy C om m issio ne r 
S te ven  11. Behnke , D ir e c to r ,  D iv i s io n  o f S u b s is ­
te n ce

Department o f  Law

woman G o rsuch , A tto rne y  General
L a r r i  Ir e n e  Sp eng ie r, A s s i s t a n t  A tto rn e y  General

I I .  I s s u e  Summary

Fo r  se v e ra l y e a r s , the  Boards o f  F i s h e r ie s  and Game 
have im p lem ented  the  s ta te  s u b s i s te n c e  law i n  a way 
w h ic h  p ro te c te d  f i s h i n g  and h u n t in g  by r u r a l  A la sk a n s/

A t th e  same t im e , th e  boards p rov ided  rea sona b ly  fo r  
o th e r  u s e s ,  s u c h  as p e rso na l u se  n e t f i s h i n g  by non- 
r u r a l  A la sk a n s , sp o r t f i s h i n g ,  and com m ercia l f i s h i n g .

T h i s  e x e r c ise  o f re g u la to ry  a u th o r i ty  had been c e r t i ­
f ie d  as com p ly ing  w it h  the  f e d e ra l" s u b s i s te n c e  law,
ANILCA.
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On February  22, 1935, che A la ska  Supreme C o u rt decia rea  
th a t the  boards la cked  s c a t u c o r y  a u c h o n c y  fo r  che reg ­
u la to ry  approach used i n  im p lem en ting  che s u b s is te n c e  
1 aw. M adison v .  a la ska  Department o f  F i s h  ana Game, 
He. 7410.

Madison means cna t a l l  A la ska n s nay p a r t ic ip a te  i n  sub ­
s i s t e n c e  u s e s ,  and th a t  tho se  u se s  ca nno t be r e s t r i c t e d  
u n t i l  sp o r t  and com m ercia l f i s h i n g ,  and n o n - re s id e n t  
h u n t in g  and b ig  game g u id ing  are e l im in a te d .

Example: The P r in c e  W illia m  Sound com m ercia l
f i s h e r y  may need to  be r e s t r i c t e d  o r even c lo se d  
i f  n e ce ssa ry  to  accommodate the  d ip  n e t  f i s h e r y  in  
the  Copper R iv e r .

Example: The Heuai R iv e r  and S u s i t n a  dra inage
sp o r t f i s h e r ie s  may need to be r e s t r i c t e d  o r even 
c lo se d  i f  " s u b s is t e n c e  f i s h i n g "  by g i l l  n e t m u st 
be a llow ed i n  la rge areas of Cook I n l e t  c lo se d  i n  
r e c e n t y e a rs .

I f  the  boards ca nno t p ro te c t  f i s h i n g  and h u n t in g  by 
r u r a l  A la ska  r e s id e n t s  under the  s ta te  s t a t u t e s ,  no n - 
com p lia nce  w i t h  ANILCA co u ld  mandate some fe d e ra l a c­
t io n .
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A d e c is io n  i s  re q u ire d  from  che Governor on v he che r  che 

sca ce  s h o u ld  proceec under cue sca cu ce s  as in te rp re te d  by che 
oourc i n  i la c i s o n , o oho cha r an amendment co che sca ca  sca cu ca s 
s h o u ld  be so ug h t co r e tu r n  che re g u la to ry  a u t h o r i t y  che boards 
e x e rc ise d  before c h i s  co u rc  a e c is io n .

.V . Background

P r s - I la d is o n : The s c a r e ’ s p o s i t io n  or: che A la ska  s ca cu -
co ry  ana re g u la to ry  framework before c h i s  c c u r c  d e c i­
s io n  was:

The le g i s la t u r e  i n  197o incended  co p ro ce cc  f i s h ­
ing  and h u r .t in g  by in d iv id u a ls  who re s id e  i n  r u r a l  
areas and co m m un it ie s  i n  w h ic h  che ta k in g  o f f i s h  
s to c k s  and game p o p u la t io n s  fo r  p e rso na l ana fam­
i l y  co n sum p tio n  i s  a s ig n i f i c a n t  pare o f cne lo c a l 
econociv .

The e ig h t  c r i t e r i a  developed by the  j o i n t  boards 
c o r r e c t ly  id e n t i f ie d  s u b s is te n c e  u se s  i n  r u r a l  
areas and c o m m u n it ie s .

3. F i s h in g  by n e t fo r  p e rso na l u se  by people from
oche r areas o f che s ta te  co u ld  be accommodated
th ro ug h  the  p e rso na l u se  f i s h i n g  ca tegory  e s ta b ­
l i s h e d  by the  Board o f F i s h e r ie s  i n  r e g u la t io n .

P e rso na l u se  f i s h i n g  d id  no t have a p r io r i t y  ever 
sp o r t  f i s h i n g  ana com m ercia l f i s h i n g .
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3. U ad ison : The c o u r t  he ld  w it h  regard to  che s ta t u to r y
ana re g u la to ry  framework i n  A la ska :

The le g i s la t u r e  i n  1973 d id  n o t in te n d  cha t sub ­
s i s t e n c e  u se s  were to  he l im i t e d  to  h u n t in g  and 
f i s h i n g  by r u r a l  A la ska  r e s id e n t s .

The le g i s la t u r e  i n  1973 a id  n o t in te n d  s u b s is te n c e  
u se s  to  be id e n t i f ie d  i n  te r n s  c f  the  u se s  o f an 
area o r com m unity .

C o n v e r s e l y ,  the l e g i s l a t u r e  in 19 7 8  d i d  n o t  i n t e n d  
a " g r a n d f a t h e r "  r i g h t s ,  l i m i t e d  e n t r y - t y p e  s y s t e m  
co c o n t r o l  e l i g i b i l i t y  f o r  s u b s i s t e n c e .

4. The le g is la t u r e  i n  1978 in te nd e d  th a t  s u b s is te n c e  
u se s  co u ld  be r e s t r i c t e d  o n ly  i f  i t  i s  ne ce ssa ry  
fo r  s u s ta in e d  y ie ld  p urpo se s and i f  n o n - s u b s i s ­
te n ce  u se s  - -  sp o r t and com m erc ia l f i s h i n g ,  and by 
ana logy , n o n - s ta te - r e s id e n t  and tro p hy  h u n t in g ,  
and b ig  game g u id ing  - -  have a lready been e l im ­
in a te d .

I f  a s i t u a t i o n  re q u ire s  r e s t r i c t i o n  o f s u b s i s te n c e  
u s e s ,  d i s t i n c t i o n s  among s u b s i s te n c e  u se r s  w i l l  be 
based on the  th re e  c r i t e r i a  co n ta in e d  i n  the  s t a t ­
u te :  custom a ry  and d i r e c t  dependence on the  r e ­
so u r c e , lo c a l re s id e n c y , and a v a i la b i l i t y  o f  a l ­
te r n a t iv e  re so u r c e s .
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V . h e l e v a n t  L a w s

A. S ta te  lav/: Because the  c o u r t  r u le d  on s ta t u to r y  co n ­
s t r u c t i o n  and le g i s la t i v e  i n t e n t  a lo n e , w ith o u t  re a ch ­
in g  any c o n s t i t u t i o n a l  i s s u e s ,  the  le g i s la t u r e  nay a c t 
on t h i s  i s s u e .

Pedera l lav/:

The A la ska  n a t io n a l I n t e r e s t  La n c s  C o n se rva tio n  
A c t  a llo w s  the  s ta te  to  c o n t in u e  e x e r c is in g  i t s  
t r a d i t io n a l  management p re ro g a tiv e s  on a l l  land  
and w a ter i n  A la ska  i f  the  s ta te  i n  a lav/ o f gen­
e ra l a p p l ic a b i l i t y  p ro v id e s , among o th e r  t h in g s ,  
the  d e f i n i t i o n  or s u b s is te n c e  u se s  c e n ta in o c  m  
i-.lixLCA.

.-.LilLCA d e f in e s  s u b s i s te n c e  u se s  as u se s  o f
and came by r u r a l  A la ska  r e s id e n t s .

b . I t  i s  u n c le a r  p r e c is e ly  v/hat fed e ra l manage­
ment would e n t a i l ,  b u t i t  has been arguea 
th a t  a i l  nav igab le  w a te rs would be in c lu d e d , 
and th a t  p o s s ib ly  some s ta te  la nd s Vvculd be 
in c lu d e d  i f  m ig ra to ry  sp e c ie s  were in v o lv e d .

The I la r in e  Haemal P r o te c t io n  A c t a lso  re q u ire s  
th a t  i f  th e  s ta te  i s  to  resume management, s ta te  
lav/ m u s t d e f ine  s u b s i s te n c e  u se s  as u se s  o f f i s h  
and game by r u r a l  A la ska  r e s id e n t s .
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V I . A l t e r n a t iv e s

A. Im p lem ent th e  c u r r e n t  s ta t u t e s  as in te rp re te d  by the  
c o u r t .  C onsequence s:

A l l  h u n t in g  and a l l  n e t f i s h i n g  fo r  p e rso na l u se  
by a l l  A la ska n s i s  now d e fined  as " s u b s is te n c e  
u s e s , "  w h ic h  m u s t be a u th o r iz e d  u n le s s  the  r e ­
so u rce  w i l l  be na m ed , and w h ic h  m u s t be g ive n  a 
p r i o r i t y  ove r sp o r t  and com m erc ia l u s e s .

As p a r t i c ip a t io n  in c re a se s  i n  a s u b s i s te n c e  f i s h ­
e ry , sp o r t  and com m erc ia l f i s h i n g  m u s t be c lo se d  
befo re  s u b s i s te n c e  r i s h i n g  can be r e s t r i c t e d .  
(F o r  example, t h e o r e t ic a l ly  che P r in c e  W illia m  
Sound com m ercia l f i s h e r y  co u ld  be c lo se d  because 
c f  an in c re a se  i n  " s u b s is t e n c e  f it - h in g "  i n  the  
Copper R iv e r . )

3. S im i la r ly ,  a l l  com m ercia l b ig  game g u id ing  and a l l  
n o n - s ta te - r e s id e n t  and trop hy  h u n t in g  would have 
co be e lim in a te d  before  s u b s i s te n c e  h u n t in g  by 
A la ska  r e s id e n t s  co u ld  l,u r e s t r i c t e d .

4. S u b s is te n c e  f i s h in g  would  probably have to  be au­
th o r iz e d  any p la ce  i n  the  s ta te  where i t  had been 
a u th o r iz e d  i n  the  p a s t , u n le s s  th e  re so u rce  would 
be harmed. (F o r  example, Madison co u ld  re q u ire  
areas i n  Cook I n l e t  c lo se d  to  s u b s i s te n c e  f i s h i n g  
fo r  yea rs to  reopen, p o s s ib ly  a f f e c t in g  the  Kena i 
R iv e r  and S u s i t n a  drainage sp o r t f i s h e r i e s . )
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5. uoTi-ccrnpnance \/iir* .■** i J i. l. C. x, the f o l l o w i n g
c o u l d  r e s u l t :

a. Federa l management o f some k in d  on a l i  fe d e r­
a l la nd s and p o s s ib ly  a l l  nav igab le  w a te rs o f 
the  s ta te  co u ld  be a sse r te d  by che Department 
of I n t e r i o r ,  o r so ug h t th ro ug h  j u d i c i a l  a c ­
t io n  .

b . One m i l l i o n  c o l la r s  i n  m a tch ing  fed e ra l fund s 
a u tho r iz e d  by AIJILCA would be l o s t  to  the  
s ta te .

I t  would no t be p o s s ib le  fo r  the  s ta te  to  resume 
m a rine  mammal management.

B . Amend the  c u r r e n t  s ta t u te s  to  r e tu r n  che re g u la to ry  
a u th o r i ty  th a t the  boards e x e rc ise d  before I.’a d iso n . 
C onseq uence s:

1. By in s e r t i n g  the  words " r u r a l  A la ska  r e s id e n t s "  
in to  the  d e f in i t io n  o f s u b s is te n c e  u s e s ,  the  scope 
o f u se s  q u a lify in g  fo r  the  p r o te c t io n  anc p r io r i t y  
o f the  s u b s is te n c e  lav; would be narrowed.

By i n s e r t i n g  the  words " r u r a l  A la ska  r e s id e n t s "  
i n t o  the  d e f in i t io n  o f s u b s is te n c e  u s e s ,  co m p li­
ance w it h  AIJILCA co u ld  be a ssu re d .

3. By e s ta b l i s h in g  the  p e rso na l u se  f i s h i n g  ca tegory  
i n  s t a t u t e ,  h a rv e s t o p p o r tu n i t ie s  f o r  people who 
do n o t q u a lify  fo r  s u b s is te n c e  u se s  c o u ic  be p ro ­
te c te d , w ith o u t g iv in g  the se  u se s  a p r io r i t y  over 
sp o r t  and com m ercia l f i s h i n g .
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R e la t iv e  re so u rce  
shortage a c t iv a t in g  
the  p r io r i t y  i n  the  
s u b s is te n c e  law

D uring  the  meeting o f the  J o in t  Boards of F i s h e r ie s  and 
Game w h ich  began i n  Anchorage on November 30, 1982, se ve ra l board 
members requested  c la r i f i c a t io n  regard ing how and when a p r io r i t y  
a p p lie s under the  s u b s is te n c e  law. Under 16.05.251(b) and 
.2 5 5 (b ), the  p r io r i t y  becomes a c t iv e  o n ly  ” hen a r e la t iv e  
re so u rce  shortage o c c u r s ,  caused, fo r  example, by in c re a se  in  
co m p e tit io n  or decrease in  ha rve sta b le  s u r p lu s .  The fo llo w in g  
diagram m ig h t a id i n  applying the  s u b s is te n c e  law.

R e la t iv e  abundance Board a c t io n  P r io r i t y  s ta tu s
of re so u rce

1. No shortage* Re g u la tio n s  a llow ab le 
( f o r  example, s e t t in g  
areas and sea sons)

S ub s is te n ce  u se s 
m ust be a llowed, 
but p r io r i t y  
in a c t iv e ;  o cher 
u se s may be 
allowed

Shortage* R e s t r i c t io n s  ne ce ssa ry S u b s is te n ce  u se s  
m ust be a llow ed , 
w ith  a p r io r i t y  
over o th e r  u se s 
w h ich  are 
allowed

3. Greater 
Shortage-

F u r th e r  r e s t r i c t io n *  
ne ce ssa rv

Only s u b s is te n c e  
u se s  are 
a llow ed , w ith  
p r io r i t y  d i s t i n ­
g u is h in g  among 
s u b s is te n c e  
u s e r s .

0 2 - 0 0 1 A  I f lt v .  1 0 / 7 9 )
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4. C r i t i c a l  T o ta l c lo s u re  No u se s  may be
Shortage* ne ce ssa ry  allowed

* Shortage means r e la t iv e  re so u rce  sho rta g e , when r e s t r i c t i o n s  
on n o n - s u b s is te n c e  u se s m ust be imposed because h a rv e s t 
co m p e tit io n  among u se r  groups o r d e c lin e  in  numbers o f f i s h  or 
game would jeopa rd ize  su s ta in e d  y ie ld  of the  re so u rce  c r  
s u b s is te n c e  u se s  o f the  re so u rce .

The diagram i s  based upon the  f i r s t  se n te nce  o f AS 
16.05.251(b) and 255(b):

The 3oard . . . s n a i l  adopt re g u la t io n s  . . . 
p e rm it t in g  . . . s u b s is te n c e  u se s  u n le s s  . . . 
s u c h  re g u la t io n s  w i l l  jeopa rd ize  . . . the  . . 
su s ta in e d  y ie ld . . . .

P a r t 1 o f the  diagram r e f le c t s  th a t when the re  i s  no 
r e la t iv e  shortage c f  f i s h  or game, the  boards are re c u ire d  by 
the se  s ta t u te s  to  a llow  o p p o r tu n it ie s  fo r  s u b s is te n c e  u se s  ar.d 
may under AS 16.05.251(a) and .255(a ; a llow  o p p o r tu n it ie s  f c r  
n o n - s u b s is te n c e  u s e s .  S u b s is te n ce  u se s are id e n t if ie d  by the  
e ig h t c r i t e r ia  w h ich  the  boards e s ta b lis h e d  i n  5 AAC 99 .010 (b ). 
I n  a non-sho rta g e  s i t u a t io n  the  p r io r i t y  i s  no t a c t iv e  under 
s ta te  law, no r  under the  federa l A la ska  N a tio na l In t e r e s t  Lands 
C onse rva tio n  A c t , T i t l e  V I I I  (AN ILCA). The ANILCA p ro v is io n , 
w h ich  p a ra lle ls  AS 16.05.251(b) and 255(b) i s  §804. Regarding 
th a t p r o v is io n , the  Senate comm ittee re p o rt s ta te s :

I f  a p a r t ic u la r  f i s h  or w i ld l i f e  p o p u la tio n  . . . 
i n  a p a r t ic u la r  area i s  s u f f ic ie n t*  to s u s ta in  a 
h a rv e s t by a l l  persons engaged in  s u b s is te n c e  and 
o th e r  u s e s ,  the  im p lem enta tion  o f r e s t r i c t i o n s  on 
ta k ing  s e t  f o r t h  i n  t h i s  s e c t io n  need n o t be 
imposed by the  s ta te  ru lem aking  a u th o r ity .

S .Rep .No. 413, 96th Cong ., 1 s t S e s s . 269 (1979).

Ac w ith  o th e r  u se s , re g u la t io n  o f s u b s is te n c e  u se s ever, 
when the re  i s  no r e la t iv e  shortage i s  a u tho r iz e d . R e g u la tio n s  
sho u ld  be s t r u c tu r e d  to  provide o p p o r tu n it ie s  fo r  custom ary and 
t r a d it io n a l u se s  ( f o r  example, thro*ugh the  s e t t in g  o f areas and 
se a so n s ) ; u n co n s tra in e d  h a rv e s ts  were n o t contem pla ted by the 
le g is la tu r e .  Indeed, re g u la t io n  o f s u b s is te n c e  u se s on a case by 
case b a s is  has been and i s  pa rt o f sound re so u rce  management, ar.d 
was expected by the  le g is la tu r e .  Fo r example, the  in t r o d u c t io n
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to  A la sk a 's  s u b s is te n c e  law , SLA 1970, Chapter 151, S e c t io n  1, 
s ta te s  th a t b e n e f ic ia l u se  o f A la sk a 's  f i s h  and game re so u rce s  by 
a l l  s ta te  r e s id e n t s  " sh o u ld  be c a r e f u l ly  m on ito red  ana 
regu la ted  . . . The Board o f F i s h e r ie s  has adopted
re g u la t io n s  ca lle d  " s u b s is te n c e  f i s h i n g  r e g u la t io n s ."  The 3oard 
o f Game has g e ne ra lly  reg u la ted  s u b s is te n c e  u se s  w ith o u t 
d e s ig na ting  the  re g u la t io n s  as " s u b s is te n c e  r e g u la t io n s ."  The 
fa c t  th a t s u b s is te n c e  u se s  are to  be allowed by the  boards aces 
n o t amount to  a guarantee th a t  each p a r t ic ip a n t  w i l l  a ch ieve  a 
p a r t ic u la r  h a rv e s t . R a the r , i t  i s  the  o p p o rtu n ity  to  engage in  
custom ary and t r a d i t io n a l  u se s w h ich  i s  a ssu red , as long  as 
s u s ta in e d  y ie ld  o f the  re so u rce  i s  n o t thereby jeopa rd ized . 5 
AAC 9 9 .0 1 0 (c ).

P a r t 2 of the  diagram i s  based u d o u  the  second sentence  
o f AS 16.05.251(b) and 255(b ):

Wherever i t  i s  ne ce ssa ry  to r e s t r i c t  the  ta k ing  
. . .  co a ssu re  che . . . s u s ta in e d  y ie ld  . . .  or 
. . . the  c o n t in u a t io n  o f s u b s is te n c e  u se s o f su ch  
re so u r c e s , s u b s is te n c e  u se  s h a l l  be the  p r io r i t y  
u se .

I f  in c re a se  i n  co m p e tit io n  o r decrease i n  ha rve sta b le  
s u rp lu s  r e s u l t  i n  a r e la t iv e  re so u rce  sho rta g e , r e s t r i c t i o n  of 
some h a rv e s t o p p o r tu n it ie s  may be ne ce ssa ry , and, i f  so , the
p r io r i t y  fo r  s u b s is te n c e  u se s  comes in to  p la y . The boards can
use  any o f the  many management o p t io n s  a va ila b le  co them in  
im posing  the  needed r e s t r i c t i o n s  on n o n - s u b s is te n c e  u se s  and in  
c o n t in u in g  to  re g u la te  s u b s is te n c e  u se s  i n  a way th a t  p ro te c ts  
the  o p p o rtu n ity  fo r  s u b s is te n c e  h a r v e s t s .  Fo r example, seasons 
co u ld  be a lte re d , o r the  use  o f a i r c r a f t  p ro h ib ite d . Of co u rse , 
i n  extreme ca ses the  o p tio n  o f  p re c lud ing  n o n - s u b s is te n c e
h a rv e s ts  rem a ins a va ila b le .

P a rt 3 o f the  diagram i s  based uoon the  t h i r d  sentence  
o f AS 16.05.251(b) and 255(b):

I f  f u r t h e r  r e s t r i c t i o n  i s  n e ce ssa ry , the  board
s h a l l  e s ta b l i s h  r e s t r i c t i o n s  and l im i t a t io n s  on 
ar.d p r io r i t i e s  fo r  the se  consum p tive  u se s  on the  
b a s is  o f th e  fo llo w in g  c r i t e r ia :*

(1 ) custom a ry  and d ir e c t  dependence upon the  
re so u rce  as the  m a instay  o f one ' s * l iv e l ih o o d ;

(2 ) lo c a l re s id e n cy ; and

(3 ) a v a i la b i l i t y  of a lte r n a t iv e  re so u r c e s .



Don C o ll in sw o r th , C om m iss io ne r, 
Department o f F i s h  and Game 
166-423-83

M a rc h  3 ,  1933
P a g e  4

A more s e r io u s  re so u rce  sho rtage  r e s u l t in g  from greater 
in c re a se  i n  co m p e tit io n  o r decrease i n  ha rve sta b le  s u rp lu s  may 
re q u ire  s t i l l  f u r t h e r  r e s t r i c t i o n  o f  h a rv e s t o p p o r tu n i t ie s .  I f  
so , s u b s is te n c e  u se s  w i l l  be the la s t  to  be p recluded . A t the 
p o in t  th a t o n ly  s u b s is te n c e  u se s rem a in , the  c r i t e r ia  l i s t e d  in  
the  s ta tu te  would form  a b - is is  fo r  d i s t r ib u t in g  the  a llowable 
h a rv e s t among s u b s is te n c e  u s - ir s .  T h i s  i s  the  o n ly  p o in t  a t w h ich  
the  boards may make d i s t i n c t io n s  among u se r s  based upon th e ir  
in d iv id u a l c h a r a c t e r i s t i c s ,  ra the r tha n  d i s t in g u i s h in g  among use s 
by exam ining the  c h a r a c t e r i s t i c s  of th o se  u se s .

Pa rt 4 o f the  diagram r e f le c t s  the  u nd e r ly ing  c o n s t i t u ­
t io n a l  and s ta tu to r y  mandate tha t s u s ta in e d  y ie ld  i s  always the 
paramount co n ce rn . 'A la ska  C o n s t i t u t io n ,  A r t i c le  V I I I ,  S e c t io n  4; 
AS 16.05.251(b) and .2 5 5 (b ). I f  the  s ta t u s  o f a f i s h  o r game 
re so u rce  i s  su c h  th a t  maintenance o f  s u s ta in e d  y ie ld  re q u ire s  
th a t a l l  h a rv e s t cease , no use ( in c lu d in g  s u b s is te n c e )  may be 
a llow ed .

t-Je hope t h i s  diagram and e x p la na tio n  c la r i f y  th a t under 
the  s u b s is te n c e  law, the  p r io r i t y  becomes a c t iv e  o n ly  in  tim e s c f  
r e la t iv e  re so u rce  sh o t ..age.

L IS/ im o



BILL SHEFFIELD, GOVERNOR

33Ea»A3ST.°>aiE?iT W F  L A W POUCH K  -  STATE CAPITOL 
JUNEAU . ALASKA  99811  
PHONE: 19071 4 65 -3 6 00

OFFICE CF THE A T T O R N E Y  G E N E R A L

March <3, 19?5

M  E M C ? ; A :>• D U 1-

TO: Honorable B i l l  S h e f f ie ld  
Governor

FROM:

r E 1-  *JL< <

Horman C. G orsuch 
iiC-orrifc}' General

A tta che d  b i l l  regard ing  the  
ta k in g  o f f i s h  ana game fo r  
s u b s is te n c e  and p e rsona l u se  
Cur f i l e :  277-176-65

A tta ched  if. a b i l l  rega rd ing  the  ta k in g  o f  f i s h  and 
game f o r  s u b s is te n c e  ar.d p e rso na l u s e .  I t  was req ue sted  i n  o r ­
der to  r e t u r n  to  th e  Boards o f IV -a e r ie s  ar.d Came the  re g u la to ry  
a u t h o r i t y  they  had e x e rc ise d  berore M adison v .  A la ska  Department 
c f  F i s h  and Game. Supreme C ourt Op i n . L:c .  t i l l  (A la ska , Feb ru­
ary 22,  (9b5).

T h i s  b i l l  would  a llow  the  boards to  c o n t in u e  im p le ­
m en ting  the  law as they  had before Mad is o n , by (1 ) sp e c ify in g  
th a t s u b s i s t e n c e  u se s  are custom ary and t r a d i t io n a l  u se s  c f  f i s h  
and game by r u r a l  A la ska  r e s id e n t s ,  and (11) s t a t u t o r i l y  e sta b ­
l i s h i n g  p e rso na l u se  f i s h i n g  as a means fo r  th e  Board o f F i s h e r ­
ie s  to  p ro v id e  a cce ss  to  f i s h  by n e ts  o r o th e r  means fo r  p e rso n ­
a l u se  f o r  A la ska n s th ro ug ho u t the  s ta t e .  The co m b ina tio n  o f 
the se  two amendments would r e tu r n  f i s h  and game re g u la to ry  au­
t h o r i t y  to  i t s  p re -I-Iad iscn  s ta t u s .

A c r a f t  t r a n s m i t ta l  l e t t e r  to  th e  le g i s la t u r e ,  
p la in in g  the  b i l l  i n  more d e ta i l ,  i s  a ls o  a tta che d .

N C G :L IS :d lm

e:;-

cc w /enc . : Honorable Don C o ll in sw o r th  
C om m iss io ne r
Department of Fish and Game
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Under che a ncho r i c y  c f  a rc . I l l ,  s e c . 7 3, o f che A la ska  

C o n s t i t u t io n ,  I  am t r a n s m i t t in g  a b i l l  regard ing  che fa k ­

ing  o f f i s h  and game fo r  s u b s is te n c e  and p e rso na l u s e s .  

The purpose o f  t h i s  b i l l  i s  cc  amend AS 16 to  de legate to  

the  A la ska  Board c f  F i s h e r ie s  and A la ska  Beard o f Game the  

same a u t h o r i t y  to  re g u la te  che ca k ing  o f f i s h  s to c k s  and 

game p o p u ia c io n s  th a t  the  boards e x e rc ise d  before the  r e ­

ce n t d e c is io n  o f th e  A la ska  Supreme C o urt i n  Madison y . 

A la ska  Department o f F i s h  and G^ma, Supreme C ourt Op i n .  

I-To. 2911 (Feb rua ry  22, 1985).

The b i l l  does so i n  two ways. F i r s t ,  che b i l l  w ould  amend 

AS 16 .05 .940 (22)  to  l i m i t  the  id e n t i f i c a t io n  o f " s u b s i s ­

te n ce  u s e s "  c f  f i s h  s to c k s  and game p o p u la t io n s  co h u n t in g  

and f i s h i n g  f o r  p e rso na l and fa m ily  co n sum p tio n  and r e la t ­

ed u se s  by r e s id e n t s  of r u r a l  co m m un itie s  o r r u r a l  a rea s, 

where the  ta k in g  o f f i s h  and game fo r  s u c h  u se s  i s  a s i g ­

n i f i c a n t  p a rt o f  the  economy o f the  com m unity  o r area. 

T h i s  change re co g n iz e s  th a t i n  r u r a l  A la ska  the  ta k in g  o f 

f i s h  and w i ld l i f e  i s  e s s e n t ia l  to  th e  h e a lt h ,  sa fe ty , and 

•genera l w e lfa re  o f A la ska n s d o m ic ile d  i n  many o f the  r u r a l  

co m m un itie s  sr.d r u r a l  areas o f our s ta te  and to  che e con­

omy o f the  com m un ity  o r area i n  w h ic h  they  re s id e . As the  

A la ska  Department o. F i s h  and Game has determ ined  from  i t s  

re se a rc h  on t h i s  s u b je c t :

- 1 -
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A la ska  i s  c h a ra c te r ira d  by a d iv e r s i f y  or 
so c io e co no m ic  syscams arid p a tte rn s  or re ­
so u rce  u se . . . .  I r  ::een:s c le a r  th a t the  
econom ic ar.c s o c ia l  s ta b i l la y  or carry com­
m u n i t ie s  cecer.c upon a c c e s s  to  ar.d u t i l i ­
z a t io n  o f renewable f i s h  s rd  w i ld l i f e  r e ­
so u rce s  . D is r u p t io n s  o f rhe re ia c io r .s h ip s  
between the  c ca r'.un ity  ar.d the  re so u rce  bi.se 
cay a f fe c t  the  v ia b i l i f *  
l i f e .

c f  th e se  wavs

A la ska  

c vine 0 y

Department c f  r i c h  ar.d Gair.e, D iv i s io n  o f Su: 

Re so urce  Use a rc So cioe conom ic D vste rn s : Case ;’ Cud-

ie s  or r i s h i r . t  and H un ting  ir . .-.l;':.k~r C o m m un itie s , t e c h n i ­

c a l oa rer No. 61, 271 (1953).

Second, the  b i l l  w cu la  e s ta b l i s h  a s ta t u f o r v  d e f in i t io n  c f

"p e rso n a l u se  f i s h in g "  ('proposed AS 16 .05 .- 

The A la ska  T ca rc  c :  f i s h e r ie s  has a lre a cv  e s-

the  term.

9 4 0 ( 2 8 ) ) .

ta b lis h e d  t h i s  ca tegory  b'T r e e u ia t ic n .  T h i s  ca te re r- ' c f

h a r v e s t ,  thoug h  n o t s u b s is te n c e  t i s h i n g ,

^laska r e s id e n t s

:.s im p o rta n t to 

id e n t i f ie d  the

" s u b s is t e n c e  u s e s , "

A r te r  the  board has 

i f  any, o f p a r t ic u la r  f i s h  s t o c k s ,  

AS  10.05.940(28) and the  amendment to  A S  16 .05 .251 (a )(6 ) 

and a d d it io n  o f A S  16.05.251 (a ) (12) , i n  se c . 2 o f the  

b i l l ,  would a u th o r is e  the  beard co adopt r e g u la t io n s  

a l lo c a t in g  a cce ss  to  tho se  s to c k s  fo r  che purpose s o f 

p e rso na l u s e , s p o r t ,  and com m ercia l f i s h i n g  i n  a f a i r  ar.c.

rea sonab le  manner c o n s i s t e n t  w ith i t s  c o n s t i t u t i o n a l

r e s p o n s ib i l i t y  to  adopt r e g u la t io n s  to  u se , deve lop , and

-2-
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c o n s e r v e  f i s h  s t o c k s  for t h e  m a x i m u m  b e n e f i t  c f  ell 

A l a s k a n s .

t
As p r e v i o u s l y  m e n t i o n e d ,  this l e g i s l a t i o n  is i n t e n d e d  o n l y  

to p r o v i d e  the b c a r c s  the sa m e  r e g u l a t o r y  a u t h o r i t y  w h i c h  

t h e y  e x e r c i s e d  b e f o r e  M a d i s c n  v. A l a s k a  D e p a r t m e n t  cf  ~ i s h  

a n d  G a m e . C o n s e q u e n t l y ,  I u r g e  y o u r  e x p e d i t i o u s  c o n s i d e­

r a t i o n  o f  this bill, s i n c e  its e n a c t m e n t  is e s s e n t i a l  to 

p r o v i d e  the b o a r a s  sufficie" *• r e g u l a t o r y  f l e x i b i l i t y  to 

e n s u r e  t h a t  A l a s k a n s  are p r o v i d e d  f a i r  ar.d r e a s o n a b l e  

a c c e s s  to o u r  f i s h  st o c k s  a n d  g a m e  p o p u l a t i o n s .  E n a c t m e n t  

w i l l  a l s o  e n s u r e  that the S t a t e  c f  .--.iaska r e m a i n s  in c o m­

p l i a n c e  w i t h  the p r o v i s i o n s  cf T i t l e  V I I I  c f  t h e  A l a s k a  

Llaticr.al I n t e r e s t  L a n a s  C o n s e r v a t i o n  A c t  anc, c o n s e q u e n t­

ly, r e t a i n s  f u l l  a u t h o r i t y  to r e g u l a t e  the t a k i n g  of  fi s h  

a n d  g a m e  o n  a l l  l a n d  a n a  in all w a t e r  of  the state.

S i n c e r e l y ,

3 i l l  S h e f f i e l d  
G o v e r n o r

.7-
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H o n o r a b l e  2111 Chefr'i 
G o v e r n o r

ru: .John Sn i v e l  ,•
— .• _• .•- I . : . ;

- . o m a n  o. u o r s u c n  
A t t c m e v  G e n e r a l

Kerch 6, 19G5

2G6-375-G5

* 6 5 - 3 6 0 0

B r i e f i n g  m e m o r a n d u m :
s u o s i a t a n c a

S u g g e s t e d  A t t e n d e e s

A. G o v e r n o r  S h e f f i e l d  ar.c a p p r o p r i a t e  staff

2. D e p a r t m e n t  of F i s h  a n d  G a m e

1. D o n  W. C o l l i n s w o r t h ,  C o m m i s s i o n e r
2. D e n n i s  D. Kel s o ,  D e p u t y  C o m m i s s i o n e r
2. S t e v e n  S.. B e h n k a , D r r e ccor, D i v i s i o n  of S u b s i s­

tence

C. D e p a r t m e n t  of l a w

1. iiorman G o r s u c h , A t t o r n e y  G e n e r a l
2. L a r r i  I r ene Speng l e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

I ssue S u m m a r v

F o r  s e v e r a l  years, the Bo a r d s  of F i s h e r i e s  a n d  G a m e  
have^ i m p l e m e n t e d  the s t a t e  s u b s i s t e n c e  law in a w a y  
w h i c h  p r o t e c t e d  f i s h i n g  and h u n t i n g  b y  r u ral Alaskans.

A t  the s a m e  time, the b o a r d s  p r o v i d e d  r e a s o n a b l y  for 
o t h e r  uses, s u c h  as p e r s o n a l  u s e  n e t  f i s h i n g  b y  nc n -  
r u r a l  A l a s k a n s ,  s p o r t  fishing, and c o m m e r c i a l  fishing.

T h i s  e x e r c i s e  of  r e g u l a t o r y  a u t h o r i t y  h a d  b e e n  c e r t i­
fie d  as c o m p l y i n g  w i t h  the f e d e r a l  s u b s i s t e n c e  lav;. 
ALii.uCA.



H o n o r a b l e  S i l l  S h e f f i e l d  k a r c a  6, 1905
G o v e r n o r  1-age I
Thru: J o h n  Snivel;,, Chief or S t a f f
3 6 6 - 3 7 5 - 6 5

C n  F e b r u a r y  32, 1935, the A l a s k a  S u p r e m e  C o u r t  de c l a r e d  
t h a t  the boards l a c k e d  s t a t u t o r y  a u t h o r i t y  for- the r e g­
u l a t o r y  a p p r o a c h  u s e e  in i m p l e m e n t i n g  the s ubsistence 
law. 2!adisoi*. v. A l a s k a  D^tartr.ent cf: F i s h  and Game, 
ho. !Ul~.

liacison m e a n s  that a l l  A l a s k a n s  m a y  p a r t i c i p a t e  in s u b­
si s t e n c e  uses, and that these uses cannot be r e s t r i c t e d  
u n t i l  s p ort ar.d c o m m e r c i a l  fishing, e n d  n o n - r e s i d e n t  
h u n t i n g  ana big game g u i d i n g  are elimi n a t e d .

Example: T h e  Trir.ce U i i l i a m  S o u n d  commercial
f i s h e r y  m a y  u e e c  to be r e s t r i c t e d  o r  cvan closed 
if n e c e s s a r y  to a c c o m o d a t e  the dip n e t  f i s h e r y  ir. 
the C o p p e r  River.

Example: T h e  K e n a i  F i v e r  a n d  S u s i t n a  drainage
sport f i s h eries m a y  n e e d  to be r e s t r i c t e d  or even 
c l o s e d  if " s u b s i s t e n c e  f i s h i n g "  b y  g i l l  net must 
be  a l l o w e d  in l arge areas of  C c o k  I n l e t  cl o s e d  ir. 
r e c e n t  years.

If the b o a r d s  ca n n o t  p r o t e c t  f i s h i n g  and h u n t i n g  b y  
r u r a l  A l a s k a  r e s i d e n t s  u n d e r  the s t a t e  statutes, non- 
c o m p l i a n c e  w i t h  AiflLCA c c u l d  m a n d a t e  soma federal a c­
tion.



III. Lie c as si tv -';r O u v a r r o r ' j  B r i a f i n i

A  d e c i s i o n  is r e q u i r e d  free: the G o v e r n o r  c n  w h e t h e r  cne 
scare s h o u l d  p r o c e e d  u n d e r  chu s t a t u t e s  as i n t e r p r e t e d  by she 
court in hadisor.. cr w h e t h e r  an a m e n d m e n t  co the s c a r e  sciences 
s h o u l d  b e  e u u g n c  co r e t u r n  cue r e g u l a t o r y  a u t h o r i c y  che ooaras 
e x e r c i s e d  b e f o r e  chis c o u r t  decision.

I V . Baclccrour.d

A. Pre-lledisor: T h e  s c a re's p o s i t i o n  or. the A l a s k a  statu-
ccry ar.c. r e g u l a t o r y  f r a m e w o r k  b e f o r e  chis c o u r t  d e c i­
sio n  " a s :

T h e  l e g i s l a t u r e  in 197C i n t e n d e d  Co p r o t e c t  f i s h­
ing ar.d hu n t  i n  2  b y  i n d i v i d u a l s  w h o  r e s i d e  in rural 
a r e a s  anc c o m m u n i t i e s  in w h i c h  the t a k i n g  cf fish 
s t o c k s  a n d  ga m e  p o p u l a t i o n s  rcr p e r s o n a l  and f a m­
ily  ccnsuc;ption is a s i g n i f i c a n t  pare o f  the local 
e c o n o m y .

T h e  e i g h t  c r i t e r i a  d e v e l o p e d  b y  the j o i n t  beards 
c o r r e c t l y  i d e n t i f i e d  s u b s i s t e n c e  u s e s  in rural 
a r e a s  a n d  c o m m u n i t i e s .

F i s h i n g  by n e t  for p e r s o n a l  u s e  by p e o p l e  from 
o t h e r  a r eas of the s t a t e  c o u l d  be a c c o m m o d a t e d  
t h r o u g h  che p e r s o n a l  use f i s h i n g  c a t e g o r y  e s t a b­
li s h e d  b y  the B o a r d  c f  F i s h e r i e s  in r e g u l a t i o n .

4. P e r s o n a l  u s e  f i s h i n g  d i d  n o t  ha v e  a p r i o r i t y  over 
s p o r t  f i s h i n g  and c o m m e r c i a l  fishing.



h o n o r a b l e  H i l l  I h e f f i e i d  
G o v e r n o r
Thru: Jo hi: S h i v d y ,  C h i e f  ci C m r f

3.

4.

Ir.oo: T h e  court h e l d  r i c h  m g c m  to zii.u j~.zru.cory
r c g u i a t o r y  frar.evorh in niuaica:

T h e  l e g i s l a t u r e  iu 197b c.id act i n t e n d  chat sus- 
s i s c e n c s  uses w e r e  ro be l i m i t e d  co h u n t i n g  on a 
f i s h i n g  b y  r u m  I n i a s u u  r e s i d e n t s .

T h e  legislature in 1971 did not interc su'd sis canoe 
uses to ce identified j.:: n e m o  of the uses of an 
area or cot rcunity.

C o n v e r s e l y ,  the l e g i s l a t u r e  iu 1978 did net intone 
a " g r a n d f a t h e r” ritacs, U n i t e d  er.cry-cype system 
to c o n t r o l  e l i g i b i l i t y  for s u b s i s t e n c e .  ' * .

The l e g i s l a t u r e  iu 1978 i n t e n d e d  chat s u b s i s t e n c e  
u s e s  c o u l d  be r e s t r i c t e d  o n l y  if it is n e c e s s a r y  
f o r  s u s t a i n e d  y i e l d  p u r p o s e s  a n a  if n o n - s u b s i s - 
tar.ee uses -- sport and couszercial fishing, and by 
a n a l o g y ,  non-s t a t a - re s i c e a c  a n d  trophy hunting, 
a n d  big gace g u i d i n g  -- h a v e  a l r e a d y  b e e n  e l i m­
inated.

If a s i t u a t i o n  req u i r e s  r e s t r i c t i o n  of s u b s i s t e n c e  
uses, d i s t i n c t i o n s  a m o n g  s u b s i s t e n c e  u s e r s  w i l l  be 
b a s e d  on che three c r i t e r i a  c o n t a i n e d  in the s t a t­
ute: c u s t o m a r y  and d i r e c t  d e p e n d e n c e  on the r e­
s o u r c e  , local residency, a n d  a v a i l a b i l i t y  of a l­
te r n a t i v e  r e s o u r c e s .
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A. S t ate lav: b e c a u s e  the c o u r t  r u l e d  or. s t a t u t o r y  c o n­
st rue sic a and l e g i s l a t i v e  i n t e n t  alone, w i t h o u t  re a c n -  
iiig any c o n s t i t u t i o n a l  issues, ch= l e g i s l a t u r e  c a y  act 
o n  this issue.

f e d e r a l  lev;:

— n»3 *“*- j-LL?. i" ci kidCiunji c .jellies wCViot^cTVcid-on
A c t  a l l o w s  the s t a t e  tc c o n t i n u e  o n e r c i s i n t  its 
t r a d i t i o n a l  m a n a g e m e n t  o r e r o g a t i v e s  on all land 
and w a t e r  m  .eic.snu it tne s t a t e  an a id\v or g e n­
eral a p p l i c a b i l i t y  p r o v i d e s ,  a m o n g  o t h e r  things, 
the d e f i n i t i o n  oi s u b s i s t e n c e  uses c o n t a i n e d  in 
An  .

AITILCA d e f i n e s  s u b s i s t e n c e  uses as uses of 
fish a n d  g a m e  t*r r u r a l  A l a s k a  residents.

It is u n c l e a r  p r e c i s e l y  w h a t  f e d e r a l  m a n a g e­
me n t  w o u l d  er.taii, b u t  ic has b e e n  a r s u e a  
that all n a v i g a b l e  w a t e r s  w o u l d  be i n d u c e d ,  
a n d  t h a t  p o s s i b l y  seme s t a t e  lanas w o u l d  be 
i n c l u d e d  if m i g r a t o r y  s p e cies w e r e  involved.

T h e  L-iari'ue liartnai P r o t e c t i o n  Act also r e q u i r e s  
that if the s t a t e  is tc r e s u m e  m a n a g e m e n t , s tate 
law m u s t  C e r i n e  s u b s i s t e n c e  us e s  as uses of fisn 
ana ga m e  b y  r u r a l  A l a s k a  residents.
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• l a r c h  6 ,  15b.5

VI. A l t e r n a t i v e s

Iripleitenc che c u r r a n t  statutes 
ccurc. C o n s e q u e n c e s :

*.s i n t e r p r e t e d  b y  cne

A l l  h u n t i n g  ar.d all net f i s h i n g  for p e r s o n a l  use 
b y  all A l a s k a n s  is n e w  d e f i n e d  as "su b s i s t e n c e  
u s e s , "  v/hich a u s c  b e  a u t h o r i z e d  un l e s s  the r e­
sourc e  w i l l  be hartied, ar.d w h i c h  r.i:sc be g iven a 
p r i o r i t y  o v e r  s p o r t  a n d  courierciai uses.

As p a r t i c i p a t i o n  i n c r e a s e s  in a s u b s i s t e n c e  f i s h­
ery, s p ort ana c e n t e r  c m !  f i s h i n g  n u s t  be closed 
b e f o r e  s u b s i s t e n c e  l i s h i n g  c a n  be restricted. 
'For u:caitpia, t h e o r a t i c a r i y  t h e  P r i n c e  K i l l i a n  
S o u n d  c o i m e r c i a l  f i s h e r y  c o u l d  b e  c l o s e d  beca u s e  
cf an i ncrease in " s u o s i s t e n c e  f i s h i n g "  in che 
C o p p e r  Fiver.)

3. Sir.iiarly, all ocnir.ercial big g a m e  g u i d i n g  and all 
n o n - s t a t e - r e s i d e n t  a n d  t r o p h y  h u n t i n g  w o u l d  have 
to be e l i m i n a t e d  b e f o r e  s u b s i s t e n c e  h u n t i n g  b y  
A l a s k a  r e s i d e n t s  c o u l d  be r e s t r i c t e d .

4. S u b s i s t e n c e  f i s hing w o u l d  p r o b a b l y  liave to be a u­
th o r i z e d  any p l ace in the s t a t e  w h e r e  it h a d  been 
a u t h o r i z e d  in the past, u n l e s s  the r e s o u r c e  w o u l d  
b e  harced. (For enacple, liadiscn c o u l d  r e q uire 
u r e a s  in C o o k  I nlet ci o s e c  to s u o s i s t s n c e  fishing 
for y e a r s  co reopen, p o s s i b l y  a f f e c t i n g  the K e n a i  
F i v e r  a n d  S u s i t n a  d r a i n a g e  s p o r t  f i sheries.}
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John S h iv e ly , C h ie f  o r S t u f f
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A ssu nm g  non-ccr.p  i ia n c e  w ith  ILC A , che fo llo w in g  
c c u ld  r e s u l t :

a. Federa l management c f  su re  k ir .c  on n i l  feder­
a l la nd s anc p o s s ib ly  a i l  navigab le w a ters of 
the  s ta te  co u ld  be a sse rted  bv che Lrepartneuc 
o f I n t e r i o r ,  o r soug h t th rough  j u d i c ia l  ac­
t io n .

b. One n i l  l i o n  d o l la r s  i n  ca tc h in g  redera i fund s 
a u tho r iz e d  by AiilLCA would be lo s t  to  the  
s ta ce .

o. I t  would a c t be p o s s ib le  f o r  the  s ta te  t c  resume 
marine nammal management.

Amend the  c u r r e n t  s ta t u te s  to r e tu r n  the  re g u la to ry  
a u th o r ity  Chat the  boards e na rc ite d  before Kad ison .
C on se cu sn ca s :

By in s e r t in g  the  words " r u ra l A la ska  r e s id e n t s "  
in to  che d e f in i t io n  o f s u b s is te n c e  u se s , the  scope 
of u se s q u a lif y in g  fo r  che p ro te c t io n  and p r io r i t y  
c f  che s u b s is te n c e  law would be narrowed.

2. By in s e r t in g  th e  words " r u r a l  a ia ska  r e s id e n t s "  
in to  che d e f i n i t i o n  o f s u b s is te n c e  u se s , co m p li­
ance w it h  .-uZILCA c c u ld  be a ssu red .

By e s ta b l is h in g  the  p e rsona l use f i s h in g  category 
i n  s ta t u t e ,  h a rv e s t  o p p o r tu n it ie s  fo r  people who 
dc no t q u a lify  t o r  s u b s is te n c e  u se s co u ld  be pro­
te c te d , w ith o u t  g iv in g  cnose u se s a p r io r i t y  ever 

..spo rt and cocazei A a l  f i s h in g .
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S u b s is te n ce

The S ta te  s u b s is te n c e  law m u st be implemented by the  
Boards o f F i s h e r ie s  and Game in  a new and p rob lem a tic  way under 
Madison v .  A la ska  Department o f F i s h  and Game, No. 7410, a 
d e c is io n  is s u e d  by the  A la ska  Supreme C ourt on February 22, 1985. 
The p re c ise  h o ld in g s  o f th e  c o u r t  coi Id  be in te rp re te d  by e x tra ­
p o la t io n  to  a f fe c t  th e  e n t ir e  s ta te  and re g u la t io n  o f game as 
w e ll  as f i s h .

The s ta te  s ta t u te s  re q u ire :

Tha t s u b s is te n c e  h u n t in g  and f i s h i n g  be a llow ed , u n le s s  
the  re so u rce  would be harmed.

Tha t s u b s is te n c e  be g ive n  a p r io r i t y ,  i f  r e s t r i c t i o n s  
are n e ce ssa ry .

Before  M adison;

These  sp e c ia l p ro te c t io n s  app lied  to  f i s h i n g  and 
h u n t in g  by r u r a l  A la sk a n s .

Because s u b s is te n c e  c o n s is te d  o n ly  of th o se  r u r a l 
h a r v e s t s ,  the  boards were able to  accomodate n o n - s ta te  
r e s id e n t  and guided h u n t in g , p e rso na l u se  n e t f i s h in g  
by n o n - r u ra l A la ska n s , sp o r t f i s h i n g ,  and com m ercia l 
f i s h i n g .

The s ta te  was i n  com p liance  w it h  ANILCA.

A f te r  M ad ison:

A l l  A la skans may engage i n  s u b s is te n c e  f i s h i n g  or 
h u n t in g .

S u b s is te n ce  f i s h in g  o r h u n t in g  on a re so u rce  by a l l  
A la ska ns canno t be r e s t r i c t e d  u n le s s  a l l  
n o n - s u b s is te n c e  u se s  are f i r s t  e lim in a te d .

Example: The P r in c e  U i l l ia m  Sound com m ercia l
f i s h e r y  may need to  be r e s t r i c t e d  o r even c lo se d  
i f  ne ce ssa ry  to  accommodate the  d ip n e t f i s h e r y  in  
the  Copper R iv e r .

02-001 AiRov 10 79»
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P a g e  2

Example: The Kena i R iv e r  and S u s itn a  drainage
sp o r t f i s h e r ie s  may need to  be r e s t r i c t e d  o r even 
c lo se d  i f  " s u b s is te n c e  f i s h in g "  by g i l l  n e t m u st 
be a llowed i n  la rge  areas o f Cook I n l e t  c lo se d  i n  
re ce n t y e a rs .

Example: A l l  A la ska ns co u ld  s u b s is te n c e  f i s h  near
Tyonek fo r  k in g s , near Angoon fo r  c o h o s , i n  the  
Naknek R iv e r  fo r  k i n g s , so ckeye , and coho , and i n  
th e  Ilia m na -La ke  C la rk  drainage fo r  sockeye , 
u n le s s  any a s so c ia te d  sp o r t o r com m ercia l f i s h e r y  
were c lo se d .

Example: Fo r any p e rm it h u n t ,  n o n - s ta te  r e s id e n t
and guided h u n t in g  may need to  be e lim in a te d .

I f  the  boards canno t p ro te c t f i s h i n g  and h u n t in g  by 
r u r a l  A la ska  r e s id e n t s  under th e  s ta te  s ta t u t e s ,  
no n -com p lia nce  w ith  AIHLCA co u ld  mandate some fede ra l 
a c t io n .

I t  i s  u n c le a r  p r e c is e ly  what fed e ra l management 
would e n t a i l ,  b u t i t  has been argued th a t  b e sid e s 
a l l  fed e ra l la nd , a l l  nav igab le  w a te rs would  be 
a ffe c te d , and th a t  p o s s ib ly  some s ta te  la nd s would 
be a ffe c te d  i f  m ig ra to ry  sp e c ie s  were in v o lv e d .

KCC/LIS : rn



§ 16.05.250 Fish and G ame § 16.05.251

Sec. 16.05.250. Regulations. [Repealed, § 40 ch 206 SLA 1975.]

Sec. 16.05.251. Regulations of the Board of Fisheries, (a) The 
Board of Fisheries may adopt regulations it considers advisable in 
accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and sanctuaries in the 
waters of the state over which it has jurisdiction, subject to the 
approval of the legislature;

(2) establishing open and closed seasons and areas for the taking of 
fish;

(3) setting quotas and oag limits on the taking of fish;
(4) establishmg the means and methods employed in the pursuit, 

capture and transport of fish;
(5) establishing marking and identification requirements for means 

used in pursuit, capture and transport of fish;
(6) classifying as commercial fish, sport fish or predators or other 

categories essential for regulatory purposes;
(7) engaging in biological research, watershed and habitat improve­

ment, fish management, protection, propagation and stocking;
(8) investigating and determining the extent and effect of disease, 

predation, and competition among fish in the state, exercising control 
measures considered necessary to the resources of the state;

(9) entering into cooperative agreements with educational institu­
tions and state, federal, or other agencies to promote fish research, 
management, education and information and to trvin persons for fish 
management;

(10) prohibiting and regulating the live capture, possession, 
transport, or release of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and methods of harvest for 
aquatic plants;

(12) establishing the times and dates during which the issuance of 
fishing licenses, permits and registrations and the transfer of permits 
and registrations between registration areas is allowed; however, this 
paragraph does not apply to permits issued or transferred under AS 
16.43.
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Cross references. —  For restriction on 
maximum area of land that may be closed 
to multiple uses without an act of the state 
legislature, see AS 38.05.300(a).
For validity of regulations of former 

Board of Fish and Game, see sec. 41, ch. 
206, SLA 1975 in the Temporary and Spe­
cial Acts.
Effect of amendments. —  The 1980 

amendment inserted "disease" near the 
middle of paragraph (8) of subsection (a), 
and inserted "and regulating” near the 
beginning of paragraph (10) of subsection
(a).

Editor’s notes. —  As to legislative 
intent, see § 1, ch. 151, SLA 1978, in the 
1978 Temporary and Special Acts and 
Resolves.
Legislative history reports. —  For 

report on ch. 151. SLA 1978 (HB 960), see 
1978 House Journal, p. 1154.
Opinions of attomey generaL —  For 

discussion of compatibility of state 
subsistence-use law with federal stan­
dards as set forth in Alaska National 
Interest Lands Conservation Act (16 
U.S.C. § 3115 et seq.), see 1981 Op. Att’y 
Gen. No.

NOTES TO DECISIONS

The Board of Fisheries has the 
power to make decisions affecting the 
utilization of fishery resources. Kenai 
Per insula Fisherman’s Coop. Ass’n v. 
State, Sup. Ct. Op. No. 2358 (File No. 
5072), 628 P.2d 897 (1981).
Differential treatment not 

prohibited. —  While Alaska Const., art. 
Vm, § 15, does prohibit granting monop­
oly fishing rights, that section was not 
meant to prohibit differential treatment 
by the Board of Fisheries of such diverse 
user groups as commercial, sports, and 
subsistence fishermen. Kenai Peninsula 
Fisherman’s Coop. Ass’n v. State, Sup. Ct. 
Op. No. 2358 (File No. 5072), 628 P.2d 897
(1981).

Establishment of nsa priorities. —  
While the Board of Fisheries did have the 
authority to establish priorities of use be­
tween recreational and commercial 
fisheries of the salmon stocks in the Upper 
Cook Inlet, the policy and option estab­
lishing these priorities were regulations 
which should have been adopted pursuant 
to the provisions of the Administrative 
Procedure Act, AS 44.62.010 —  44.62.650. 
Kenai Peninsula Fisherman’s Coop. Ass’n 
v. State, Sup. Ct. Op. No. 2358 (File No. 
5072), 628 P.2d 897(1981).
Cited in Reynolds v. State, Ct. App. Op. 

No. 182 (File No. 6432), 655 P.2d 1313
(1982).

Sec. 16.05.253. Operation of stationary fishing gear, (a) The
Board of Fisheries may require a person who holds a limited entry 
permit or an interim-use permit under AS 16.43 to be physically 
present at a beach or riparian fishing site during the operation of net 
gear or other stationary fishing gear at the site, except when the permit 
holder is at or traveling to or from the location of

(1) a sale of fish caught in the gear; or
(2) other stationary gear of the permit holder.
(b) For purposes of this section, "fishing site” means fishing site as 

defined by the Board of Fisheries and includes any structure used for 
providing shelter in support of the operation of the net gear or other 
stationary fishing gear. (§ 1 ch 94 SLA 1982; am § 1 ch 19 SLA 1983)

18
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E ffect o f  am endm ents. — The 1983 guage subsection ia) and added subsection 
amendment rewrote the existing language (b). 
of this section and designated that lan-

Sec. 16.05.255. Regulations of the Board of Game, ( a) The Board 
of Game may adopt regulations it considers advisable in accordance 
with the Administrative Procedure Act (AS 44.62) for

(1) setting apart game reserve areas, refuges and sanctuaries in the 
waters or on the lands of the state over which it has jurisdiction, subject 
to the approval of the legislature;

(2) establishing open and closed seasons and areas for the taking of 
game;

(3) establishing the means and methods employed in the pursuit, 
capture and transport of game;

(4) setting quotas and bag limits on the taking of game;
(5) classifying game as game birds, song birds, big game animals, fur 

bearing animals, predators or other categories;
(6) investigating and determining the extent and effect of predation 

and competition among game in the state, exercising control measures 
considered necessary to the resources of the state and designating 
game management units or parts of game management units in which 
bounties for predatory animals shall be paid;

(7) engaging in biological research, watershed and habitat improve­
ment, and game management, protection, propagation and stocking;

(8) entering into cooperative agreements with educational institu­
tions and state, federal, or other agencies to promote game research, 
management, education, and information and to train persons for game 
management;

(9) prohibiting the live capture, possession, transport, or release of 
native or exotic game or their eggs;

(10) establishing the times and dates during which the issuance of 
game licenses, permits and registrations and the transfer of permits 
and registrations between registration areas and game management 
units or subunits is allowed.

(b) The Board of Game shall adopt regulations in accordance with 
the Administrative Procedure Act (AS 44.62) permitting the taking of 
game for subsistence use f̂anless the board determines, in accordance 
with the Administrative Procedure Act, that adoption of the regu­
lations "will jeopardize or interfere with the maintenance of game 
resources on a sustained-yield basis. Whenever it is necessary to 
restrict the taking of game to assure ths maintenance of game 
resources on a sustained-yield basis, or to assure the continuation of
subsistence uses of such resources, subsistence use 3hall be tl
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Cross references. —  For validity of 
regulations of former Board of Fish and 
Game, see sec. 41, ch. 206, SLA 1975 in the 
Temporary and Special Acts.
Editor’s notes. —  For legislative 

intent, see § 1, ch. 151, SLA 1978, in the 
1978 Temporary and Special Acts and 
Resolves.
Legislative history reports. —  For

report on ch. 151, SLA 1978 (HB 960), see 
1978 House Journal, p. 1154.
Opinions of attorney general. —  Nei­

ther the Board of Game nor the Depart­
ment of Fish and Game has jurisdiction

over domestic animals. August 29. 1979, 
Op. Att’y Gen.
Permitting authority over live game, 

that is, nondomestic animals, rests with 
the Board of Game as implemented by the 
Department of Fish and Game. August 29, 
1979, Op. Att’y Gen.
For discussion of compatibility of state 

subsistence-use law with federal stan­
dards as set forth in Alaska National 
Interest Lands Conservation Act 116 
U.S.C. § 3115 et seq.), see 1981 Op. Att’y 
Gen. No. 11.

NOTES TO DECISIONS

Establishment of quotas must be in 
accordance with the Administrative 
Procedure Act (AS 44.62). State v. 
Tanana Valley Sportsmen’s Ass'n, Sup. Ct. 
Op. No. 1716 (File No. 3433), 583 P.2d 854 
(1978).

Applied in Gottardi v. State, Sup. Ct. 
Op. No. 2154 (File No. 4436), 615 P.2d 626 
(1980).

Sec. 16.05.256. Nonresident and nonresident alien permits. 
Whenever it is necessary to restrict the taking of big game so that the 
opportunity for Alaska residents to take big game can be reasonably 
satisfied in accordance with sustained yield principles, the Board of 
Game may, through a permit system, limit the taking of big game by 
nonresidents and nonresident aliens to accomplish that purpose. (§ 3 
ch 74 SLA 1982)

Sec. 16.05.257. Subsistence hunting regulations, (a) The Board 
of Game, at its regularly scheduled annual meeting and other meetings 
held under authority of AS 16.05.300(a), shall consider and may adopt 

ding for subsistence hunting in a game management 
iir a portion of a unit or subunit upon 

dation of the department, based on biological evidence; 
mendation of the active local advisory committees for 

nagement unit or subunit or a portion of a unit or

on of not less than 100 interested residents of 
* unit or subunit; or

"udents of an 
istence area

ut or subunit.
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(b) .Tbe^regnlatfdnslriay’ifffclude-but are not limited to the following:

(1)the establishment of subsistence hunting areas;
(2) Jhe-regulatfbrf'bf transportation methods and' ih&liriffWprotect 

subsistence hunting.-.within, subsistence hunting areas, including .the 
prohibition or limitation of pack animals, mechanized vehicles and 
aircraft, other thanwatercraft or wheeled vehicles operating on a fbad 
maintained, byrpiiblic-fund ;̂

(3)theestablishmenfrofopen-andclo8edsea8onsand areas to.protesW, 
subsistence hunting; aia»

(4) the limitation of hunting to only one sex . of the animal
(c) Regulations may not be adopted by the Board of Game under (a), 

(b) or (f) of this section unless, in addition to the requirements of AS 
44.62;T80 —  44.62:29(Vthe department

41) holds public hearings, after reasonable notice; at least 30 days 
before the meeting at which the regulation is to be adopted, with .at 
least one of the hearings being held‘in close proximity to the area 
potentially affected  ̂ .

(2) presents at the hearings the information provided for in (e) of this

(3) makes the information provided for in (e) of this section available 
to ithe; appropriate advisory committees and. to petitioners ,if con­
sideration of adoption of regulations was prompted by petitions under
(a)(3) or (4) of this section; comments shall be received by the board 
until 10 days before any adoption of regulations.

(d) A. petition submitted under (a)(3) — (4) of this section shall con­
tain a complete description of the area requested as a subsistence area 
and a specification of the species within the area considered necessary 
for subsistence use. A petition or recommendation made under (h)(2), 
(3) or (4) of this section must be filed with the department at least 75 
days before the meeting of the board at which the petition or recom­
mendation is to be considered. _

(e)_ The department shall investigate, by collecting existing data, 
and, when necessary, conducting new studies, every petition or recom­
mendation made under (a)(2), (3) or (4) of this section to the extent 
practicable,within the;time available and provide the following infor­
mation:

(1) the concentrations che species to be affected and carrying capac­
ity of the area to be-affected;

(2) the current hunting practices in the area, including numbers of 
animals taken and by what mechods and means and whether the take 
,is subsistence or recreational;1̂ *

(3) the dependence of persons, in the area for subsistence, use of a
rfilllflCliflPim_____________________ n„iiii ..............'■    mi — ^

(4)‘ the population trends of the affected fish and game in the area;
5̂)7awhetherjhei;afi‘ected!fi5hand.game population .isable.tosupport.^.

a.no^ubsislt^ce,harvest; and=v.
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(6) other information considered necessary by . the section of 
subsistence hunting and fishing.
(f) The Board of G a m e  at any time may review and change the 

boundaries of a subsistence area upon
(1) the recommendation of the department, based on biological evi­

dence;
(2) the written petition of not less than 25 interested residents of 

that area; or
(3) the majority vote of the active local advisory committees for that 

area.

(g) The department shall submit a report to the legislature during 
the first 10 days of each legislative session beginning after January 1, 
1977. The report shall include, but is not limited to, a listing of the 
specific subsistence areas established or modified during the preceding 
year and the species subject to subsistence use within those areas.

(h)-In thfs section

§ 16.05.257 A laska Statutes § 16.05.257

s with (e) of this section. (§ 1 ch 199 S L A  1975; a m  § 2 ch 
6; a m  §§ 6-12 ch 151 S L A  1978)

Editor’s notes. —  As to the section of 
subsistence hunting and fishing, referred 
to in (e)(6) of this section, see the editor’s 
note to AS 16.05.090.
For legislative intent, see § 1, ch. 151, 

SLA 1978, in the 1978 Temporary and Spe­

cie! Acts and Resolves.
Legislative history reports. —  For 

report on ch. 199, SLA 1975 <SCS HB 369 
am S), see 1975 House Journal, p. 733.
For report on ch. 151, SLA 1978 (HB 

960), see 1978 House Journal, p. 1154.

NOTES TO DECISIONS

Regulations adopted under this sec­
tion must be in accordance with the 
Adr-inistrative Procedure Act (AS 
44.62). State v. Tanana Valley 
Sportsmen’s Ass’n, Sup. Ct. Op. No. 1716 
(File No. 3433), 583 P.2d 854 (1978).
While this section, which authorizes the 

Board of Game to adopt regulations 
providing for subsistence hunting, does 
not specifically refer to the Administrative 
Procedure Act (AS 44.62), it appears clear 
that it merely sets forth an additional 
purpose for which regulations may be pro­
mulgated. State v. Tanana Valley

Sportsmen’s Ass’n. Sup. Ct. Op. No. 1716 
(File No. 3433), 583 P.2d 854 (1978).

Issuance of permits based on verbal 
instructions to agents held improper. 
—  The issuance of permits for the killing of 
caribou in certain specified areas of the 
state based on verbal instructions to the 
permit agents as to the need of individual 
applicants does not conform to require­
ments of the Administrative Procedure 
Act (AS 44.62). State v. Tanana Valley 
Sportsmen's Ass’n. Sup. Ct. Op. No. 1716 
(File No. 3433). 583 P.2d 854 (1978).
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M E M O R A N D U M  S t a t e  o f  A l a s k a

FRO

to: Ron J o l i n ,  Chairman oate:
J o in t  Boards of F i s h e r ie s  and Game

F ILE  NO:

TELEPH ON E NO : 

SUB JECT :Norman C. G orsuch 
A tto rne y  General

March 11, 1985 

366-375-85 

465-3600 

S u b s is te n ce

The S ta te  s u b s is te n c e  lav; m u s t be implemented by the  
Boards o f F i s h e r ie s  and Game in  a nev7 and p rob lem a tic  way under 
Madison v .  A la ska  Department o f F i s h  and Game, No. 7410, a 
d e c is io n  is s u e d  by the  A la ska  Supreme C ourt on February 22, 1985. 
The p re c ise  h o ld in g s  o f th e  c o u r t  co u ld  be in te rp re te d  by e x tra ­
p o la t io n  to  a f fe c t  the  e n t ir e  s ta te  and re g u la t io n  o f game as 
w e ll as f i s h .

The s ta te  s ta t u te s  r e q u ire :

T ha t s u b s is te n c e  h u n t in g  and f i s h i n g  be a llow ed , u n le s s  
the  re so u rce  would be harmed.

Tha t s u b s is te n c e  be g ive n  a p r io r i t y ,  i f  r e s t r i c t i o n s  
are ne ce ssa ry .

Before M adison:

These  sp e c ia l p ro te c t io n s  app lied  to  f i s h i n g  and 
h u n t in g  by r u r a l  A la ska n s .

Because s u b s is te n c e  c o n s i s te d  o n ly  o f th o se  r u ra l 
h a r v e s t s ,  the  boards were able to  accomodate n o n - s ta te  
r e s id e n t  and guided h u n t in g , p e rso na l u se  n e t f i s h in g  
by n o n - r u ra l A la ska n s , sp o r t f i s h i n g ,  and com m ercia l 
f i s h i n g .

The s ta te  was i n  com p liance  w it h  ANILCA.

A f te r  M ad ison:

A l l  A la skans may engage i n  s u b s is te n c e  f i s h i n g  or 
h u n t in g .

S u b s is te n ce  f i s h in g  o r h u n t in g  on a re so u rce  by a l l  
A ilaskans ca nno t be r e s t r i c t e d  u n le s s  a l l  
n o n - s u b s is te n c e  u se s are f i r s t  e lim in a te d .

Example: The P r in c e  If i l ' l ia m  Sound com m ercia l
f i s h e r y  may need to  be r e s t r i c t e d  o r even c lo se d  
i f  ne ce ssa ry  to  accommodate th e  dip n e t f i s h e r y  in  
the  Copper R iv e r .
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Ron J o l i n ,  Chairman
J o in t  Boards o f F i s h e r ie s  and Game

M arch  1 1 ,  1 9 8 5
P a g e  2

Example: The Kena i R iv e r  and S u s itn a  dra inage
sp o r t f i s h e r ie s  may need to  be r e s t r i c t e d  o r  even 
c lo se d  i f  " s u b s is te n c e  f i s h i n g "  by g i l l  n e t m u s t 
be allowed i n  la rge areas o f Cook I n l e t  c lo se d  i n  
re ce n t yea rs .

Example: A l l  A la ska ns co u ld  s u b s is te n c e  f i s h  near
Tyonek fo r  k i n g s , near Angoon fo r  co h o s , i n  the  
Naknek R iv e r  fo r  k in g s ,  so ckeye , and coho , and i n  
the  Ilia m na -La ke  C la rk  drainage fo r  so ckeye , 
u n le s s  any a s so c ia te d  sp o r t o r com m ercia l f i s h e r y  
were c lo se d .

Example: F o r  any p e rm it h u n t ,  n o n - s ta te  r e s id e n t
and guided h u n t in g  may need to  be e lim in a te d .

I f  the  boards ca nno t p ro te c t  f i s h i n g  and h u n t in g  by 
r u r a l  A la ska  r e s id e n t s  under the  s ta te  s ta tu te s " , 
non-com p lia nce  w i t h  ANILCA co u ld  mandate some fe d e ra l 
a c t io n .

I t  i s  u n c le a r  p r e c is e ly  what fed e ra l management 
would e n t a i l ,  b u t i t  has been argued th a t b e s id e s 
a l l  federa l la nd , a l l  nav igab le  w a ters w ould  be 
a ffe c te d , and th a t  p o s s ib ly  some s ta te  land s would  
be a ffe cted  i f  m ig ra to ry  sp e c ie s  were in v o lv e d .

NCG/LIS: rn
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f

managed for the purpose of protecting their suitability for 
wilderness designation pending revision of the initial plans; and 
(4) unless expressly authorized by Congress the Department of 

Agriculture shall not conduct any further statewide roadless 
area review and evaluation of National Forest System lands in 
the State of Alaska for the purpose of determining their suitabil­
ity for inclusion in the National Wilderness Preservation 

____________System._____________________________________________

J/ TITLE V III— SUBSISTENCE MANAGEMENT AND USE

FINDINGS

fi use 3111. Sec. 801. The Congress finds and declares that—
(1) the continuation of the opportunity for subsistence uses by 

rural residents of Alaska, including both Natives and non- 
Natives, on the public lands and by Alaska Natives on Native 
lands is essential to Native physical, economic, traditional, and 
cultural existence and to non-Native physical, economic, tradi­
tional, and social existence;
(2) the situation in Alaska is unique in that, in most cases, no 

practical alternative means are available to replace the food 
supplies and other items gathered from fish and wildlife which 
supply rural residents dependent on subsistence uses;
(3) continuation of the opportunity for subsistence uses of 

resources on public and other lands in Alaska is threatened by 
the increasing population of Alaska, with resultant pressure on 
subsistence resources, by sudden decline in the populations of 
some wildlife species which are crucial subsistence resources, by 
increased accessibility of remote areas containing subsistence 
resources, and by taking of fish and wildlife in a manner 
inconsistent with recognized principles of fish and wildlife 
management;
(4) in order to fulfill the policies and purposes of the Alaska 

use 1601 Native Claims Settlement Act and as a matter of equity, it is
,,e- necessary for the Congress to invoke its constitutional authority

over Native affairs and its constitutional authority under the 
property clause and the commerce clause to protect and provide 
the opportunity for continued subsistence uses on the public 
lands by Native and non-Native rural residents; and
(5) the national interest in the proper regulation, protection, 

and conservation of fish and wildlife on the public lands in 
Alaska and the continuation of the opportunity for a subsistence 
way of life by residents of rural Alaska require that an adminis­
trative structure be established for the purpose of enabling rural 
residents who have personal knowledge of local conditions and

t requirements to have a meaningful role in the mruiugement of
' ' fish and wildlife and of subsistence uses on the public lands in

Alaska.

use 3112.
POL ICY

Sec. 802. I t is hereby declared to be the policy of Congress that—
(1) consistent with sound management principles, and the 

conservation of healthy populations of fish and wildlife, the 
utilization of the public lands in Alaska is to cause the least 
adverse impact possible on rural residents who depend upon 
subsistence uses of the resources of such lands; consistent with 
management of fish and wildlife in accordance with recognized

scientific principles and the purposes for each unit established, 
designated, or expanded by or pursuant to titles II through VII of 
this Act, the purpose of this title is to provide the opportunity for 
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other 
renewubie resources snail De tne priority consumptive uses of all 
such resources on tne public lands ot Alaska wnen it is necessary 
to restrict taking in order to assure the continued viability of a 
fish or wildlife population or the continuation of subsistence uses 
of such population, the taking of such population for nonwasteful 
subsistence uses shall be given preference on the public lands 
over o ther consumptive uses; and

(3) except as otherwise provided by this Act or other Federal 
laws, Federal land managing agencies, in managing subsistence 
activities on the public lands and in protecting the continued 
viability of all wild renewable resources in Alaska, shall cooper­
ate with acb'acent landowners and land managers, including 
Native Corporations, appropriate State and Federal agencies, 
and other nations.

DFFIN1TIONS

Sec. 803. As used in this Act, the term "subsistence uses" means '5 USC 
the customary and traditional uses by rural Alaska residents of wild, 
renewable resources for direct personal or family consumption as 
food, shelter, fuel, clothing, tools, or transportation; for the making 
and selling of handicraft articles out of nonedible byproducts of fish 
and wildlife resources taken for personal or family consumption; for 
barter, or sharing for personal or family consumption; and for 
customary trade. For the purposes of this section, the term—

(1) “ family" means ail persons related by blood, marriage, or 
adoption, or any person living within the household on a perma­
nent basis; and

(2) "barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses—

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money 

if the exchange is of a limited and noncommercial nature.

FtlEFERENCE FOR SURSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other l<> USC 
Federal laws, the taking on public lands of fish and wildlife for 
nonwasteful subsistence uses shall be accorded priority over the 
taking on such lands of fish and wildlife for other purposes. When- Priority 
ever it is necessary to restrict the taking of populations of fish and 
wildlife on such lands for subsistence uses in order to protect the 
continued viability of such populations, or to continue such uses, such 
priority shall be implemented through appropriate limitations based 
on the application of the following criteria:

(1) customary end direct dependence upon the populations as 
the mainstay of livelihood;
(2; local residency; and
(3) the availability of alternative resources.
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r y  c o u n c i l ,  n u -  
1110 'liority.

LOCAL AND REGIONAL PARTICIPATION
10 USC 3115. Sec. 805. (a) Except as otherwise provided in  subsection (d) of this 

section, one year after the date of enactment of this Act, the 
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource, regions which, 
taken together, include all public lands. The number and bound­
aries of the regions shall be sufficient to assure that regional 
differences in subsistence uses are adequately accommodated;
(2) such local advisory committees within each region as he 

finds necessary at such time as he may determine, after notice 
and hearing, that the existing State fish and game advisory 
committees do not adequately perform the functions of the local 
committee system set forth in paragraph (3XDXiv) of this subsec­
tion; and
(3) a regional advisory council in each subsistence resource 

region.
H r g i o n a l  n d v is o -  Each regional advisory council shall be composed of residents of the 

region and shall have the following authority:
(A) the review and evaluation of proposals for regulations, 

policies, management plans, and other matters relating to sub­
sistence uses of fish and wildlife within the region;
(B) the provision of a forum for the expression of opinions and 

recommendations by persons interested in any matter related to 
the subsistence uses of fish and wildlife within the region;
(C) the encouragement of local and regional participation 

pursuant to the provisions of this title in the decisionmaking 
process affecting the taking of fish and wildlife on the public 
lands within the region for subsistence uses;

A n n u a l  r e p o r t  t o  (D) the preparation of an annual repc.»to the Secretary which
s e c r e t a r y .  shall contain—

(i) ari identification of current and anticipated subsistence 
uses of fish and wildlife populations within the region;
(ii) an evaluation of current and anticipated subsistence 

needs for fish and wildlife populations within the region;
(iii) a recommended strategy for the management of fish 

and wildlife populations within the region to accommodate 
such subsistence uses and needs; and
(iv) recommendations concerning policies, standards, 

guidelines, and regulations to implement the strategy. The 
State fish and game advisory committees or such local 
advisory committees as the Secretary may establish pursu­
ant to paragraph (2) of this subsection may provide advice to, 
and assist, the regional advisory councils in carrying out the 
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the 
. ( regional advisory councils and make timely distribution of all availa­

ble relevant technical and scientific support data to the regional
, advisory councils and the State fish and game advisory committees or

sucu local advisory committees as the Secretary may establish 
pursuant to paragraph (2) of subsection (a).
(c) The Secretary, in performing his monitoring responsibility 

pursuant to section 806 and in the exercise of his closure and other 
administrative authority over the public lands, shall consider the 
report and recommendations of the regional advisory councils con­
cerning the taking of fish and wildlife on the public lands within their 
respective regions for subsistence uses. The Secretary may choose not 
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and 
wildlife conservation, or would be detrimental to the satisfaction of 
subsistence needs. If a recommendation is not adopted by the Secre­
tary, he shall set forth the factual basis and the reasons for his 
decision.
(d) The Secretary shall not implement subsections (a), (b), and (c) of I m p l e m e n t a t i o n ,  

this section if within one year from the date of enactment of this Act, 
the State enacts and implements laws of general applicability which 
are consistent with, and which provide for the definition, preference, 
and participation specified in, sections 803, 804, and 805, such laws, 
unless and until repealed, shall supersede such sections insofar as 
such sections govern State responsibility pursuant to this title for the 
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional 
advisory councils consistent with section 805 shall provide that the 
State rulemaking authority shall consider the advice and recommen­
dations of the regional councils concerning the taking of fish and 
wildlife populations on public lands within their respective regions 
for subsistence uses. The regional councils may present recommenda­
tions, and the evidence upon which such recommendations are based, 
to the State rulemaking authority during the course of the adminis­
trative proceedings of such authority. The State rulemaking 
authority may choose not to follow any recommendation which it 
determines is not supported by substantial evidence presented during 
the course of its administrative proceedings, violates recognized 
principles of fish and wildlife conservation or would be detrimen tal to 
the satisfaction of rural subsistence needs. If a recommendation is not 
adopted by the State rulemaking authority, such authority shall set 
fortn the factual basis and the reasons for its decision.
(eXl) The Secretary shall reimburse the State, from funds appropri­

ated to the Department of the Interior for such purposes, for reason­
able costs relating to the establishment and operation of the regional 
advisory councils established by the State in accordance with subsec­
tion (d) and the operation of the State fish and game advisory 
committees so long as such committees are not superseded by the 
Secretary pursuant to paragraph (2) of subsection (a). Such reim­
bursement may not exceed 50 per centum of such costs in any fiscal 
year. Such costs shall be verified in a statement which the Secretary 
determines to be adequate and accurate. Sums paid under this 
subsection shall be in addition to any grants, payments, or other sums 
to which the State is entitled from appropriations to the Department 
of the Interior.
(2) Total payments to the State under this subsection shall not 

exceed the sum oi $5,000,000 in any one fiscal 3'ear. The Secretary 
shall advise the Congress at least once in every five years as to 
whether or not the maximum payments specified in this subsection 
are adequate to ensure the effectiveness of the program established 
by the State to provide the preference for subsistence uses of fish and 
wildlife set forth in section 804.

R e i m b u r s e m e n t  
t o  S t a t e s .

R e p o r t  t o  C o n ­
g r e s s .

FEDERAL MONITORING
Sf.c. 806. The Secretary shall monitor the provisions by the State of 

the subsistence preference set forth in section 804 and shall advise 
the State and the Committee on Interior and Insular Affairs and on 
Merchant Marine and Fisheries of the House of Representatives and 
the Committees on Energy and Natural Resources and Environment 
and Public Works of the Senate annually and at such other times as

R e p o r t  t o  c o n ­
g r e s s i o n a l  c o m ­
m i t t e e s .
in usc :mr,.
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he deems necessary of his views on the effectiveness of the implemen­
tation of this title including the State's provision of such preference, 
any exercise of his closure or other administrative authority to 
protect subsistence resources or uses, the views of the State, and any 
recommendations he may have.

Civil nctions. 
1(1 USC 3117.

tearing.

(i USC 3118.

ubsistence 
unting pro- 
rnm.

J U D I C I A L  E N F O R C E M E N T

Sec. 807. (a) Local residents and other persons and organizations 
aggrieved by a failure of the State or the Federal Government to 
provide for the priority for subsistence uses set forth in section 804 (or 
with respect to the State as set forth in a State law of general 
applicability if the State has fulfilled the requirements of section 
805(d)) may, upon exhaustion of any State or Federal (as appropriate) 
administrative remedies which may be available, file a civil action in 
the United States District Court for the District of Alaska to require 
such actions to be taken as are necessary to provide for the priority. 
In a civil action filed against the State, the Secretary may be joined as 
a party to such action. The court may grant preliminary injunctive 
relief in any civil action if the granting of such relief is appropriate 
under the facts upon which the action is based. No order granting 
preliminary relief shall be issued until after an opportunity for 
hearing. In a civil action filed against the State, the court shall 
provide relief, other than preliminary relief, by directing the State to 
submit regulations which satisfy the requirements of section 804; 
when approved by the court, such regulations shall be incorporated 
as part of the final judicial order, and such order shall be valid only 
for such period of time as normally provided by State law for the 
regulations at issue. Local residents and other persons and organiza­
tions who are prevailing parties in an action filed pursuant Lo this 
section shall be awarded their costs and attorney’s fees.
(b) A civil action filed pursuant to this section shall be assigned for 

hearing at the earliest possible date, shall take precedence over other 
matters pending on the docket of the United States district court at 
that time, and snail be expedited in every way by such court and any 
appellate court.
(c) This section is the sole Federal judicial remedy created by this 

title for local residents and other residents who, and organizations 
which, are aggrieved by a failure of the State to provide for the 
priority of subsistence uses set forth in section 804.

P A R K  A N D  P A R K  M O N U M E N T  S U B S I S T E N C E  R E S O U R C E  C O M M I S S I O N S

Sec. 808. (a) Within one year from the date of enactment of this Act, 
the Secretary and the Governor shall each appoint three members to 
a subsistence resources commission for each national park or park 
monument within which subsistence uses are permitted by this Act. 
The regional advisory council established pursuant to section 805 
which has jurisdiction within the area in which the park or park 
monument is located shall appoint three members to the commission 
each of whom is a member of either the regional advisory council or a 
local advisory committee within the region and also engages in 
subsistence uses within the park or park monument. Within eighteen 
months from the date of enactment of this Act, each commission shall 
devise and recommend to the Secretary and the Governor a program 
for subsistence hunting within the park or park monument. Such 
program shall be prepared using technical information and other 
pertinent data assembled or produced by necessary field studies or

PUBLIC LAW 96-487-DEC. 2, 1980 94 STAT. 2427

investigations conducted jointly or separately by the technical and 
administrative personnel of the State and the Department of the 
Interior, information submitted by, and after consultation with the 
appropriate local advisory committees and regional advisory coun­
cils, and any testimony received in a public hearing or hearings held 
by the commission prior to preparation of the plan at a convenient 
location or locations in the vicinity of the park or park monument. 
Each year thereafter, the commission, after consultation with the 
appropriate local committees and regional councils, considering all 
relevant data and holding one or more additional hearings in the 
vicinity of the park or park monument, shall make recommendati ms 
to the Secretary and the Governor for any changes in the program or 
its implementation which the commission deems necessary.
(b) The Secretary shall promptly implement the program and 

recommendations submitted to him by each commission unless he 
finds in writing that such program or recommendations violates 
recognized principles of wildlife conservation, threatens the conser­
vation of healthy populations of wildlife in the park or park monu­
ment, is contrary to the purposes for which the park or park 
monument is established, or would be detrimental to the satisfaction 
of subsistence needs of local residents. Upon notification by the 
Governor, the Secretary shall take no action on a submission of a 
commission for sixty days during which period he shall consider any 
proposed changes in the program or recommendations submitted by 
the commission which the Governor provides him.
(c) Pending the implementation of a program under subsection (a) 

of this section, the Secretary shall permit subsistence uses by local 
residents in accordance with the provisions of this title and other 
applicable Federal and State law.

P r o g r a m  a n d
r e c o m m e n d a t i o n
i m p l e m e n t a t i o n .

C O O P E R A T I V E  A G R E E M E N T S

Sec. 809. The Secretary may enter into cooperative agreements or 
otherwise cooperate with other Federal agencies, the State, Native 
Corporations, other appropriate persons and organizations, and, 
acting through the Secretary of State, other nations to effectuate the 
purposes and policies of this title.

S U B S I S T E N C E  A N D  L A N D  U S E  D E C I S IO N S

Ifi USC 31 ID.

IB USC 3120.S e c .  810. (a) In determining whether to withdraw, reserve, lease, or 
otherwise permit the use, occupancy, or disposition of public lands 
under any provision of law authorizing such actions, the head of the 
Federal agency having primary jurisdiction over such lands or his 
designee shall evaluate the effect of such use, occupancy, or disposi­
tion on subsistence uses and needs, the availability of other lands for 
the purposes sought to be achieved, and other alternatives which 
would reduce or eliminate the use, occupancy, or disposition of public 
lands needed for subsistence purposes. No such withdrawal, reserva­
tion, lease, permit, or other use, occupancy or disposition of such 
lands which would significantly restrict subsistence uses shall be 
effected until the head of such Federal agency—

(1) gives notice to the appropriate State agency and the 
appropriate local committees and regional councils established 
pursuant to section 805;
(2) gives notice of, and holds, a hearing in the vicinity of the Mooring 

area involved; and



(3) determines that (A) such a significant restriction of subsist­
ence uses is necessary, consistent with 6ound management prin- 

* ciples for the utilization of the public lands, (B) the proposed
activity will involve the minimal amount of public lands neces­
sary to accomplish the purposes of such use, occupancy, or other 
disposition, and (C) reasonable steps will be tnken to minimize 
adverse impacts upon subsistence uses and resources resulting 
from such actions.

J o i i c e  a n d  h o a r -  (b) If the Secretary is required to prepare an environmental impact 
statement pursuant to section 102(2XC) of the National Environmen­
tal Policy Act, he shall provide the notice and hearing and include the 
findings required by subsection (a) as part of such environmental 
impact statement.
(c) Nothing herein shall be construed to prohibit or impair the 

ability of the State or any Native Corporation to make land selections 
and receive land conveyances pursuant to the Alaska Statehood Act 
or the Alaska Native Claims Settlement Act.
(d) After compliance with the procedural requirements of this 

section and other applicable law, the head of the appropriate Federal 
agency may manage or dispose of public lands under his primary 
jurisdiction for any of those uses or purposes authorized by this Act or 
other law.

A C C E S S

Sec. 811. (a) The Secretary shall ensure that rural residents 
engaged in subsistence uses shall have reasonable access to subsist­
ence resources on the public lands.
(b) Notwithstanding any other provision of this Act or other law, 

the Secretary shall permit on the public lands appropriate use for 
subsistence purposes of snowmobiles, motorboats, and other means of 
surface transportation traditionally employed for such purposes by 
local residents, subject to reasonable regulation.

R E S E A R C H

Sec. 812. The Secretary, in cooperation with the State and other 
appropriate Federal agencies, shall undertake research on fish nnd 
wildlife and subsistence uses on the public lands; seek data from, 
consult with and make use of, the special knowledge of local residents 
engaged in subsistence uses; and make the results of such research 
available to the State, the local and regional councils established by 
the Secretary or State pursuant to section 805, and other appropriate 
persons and organizations.

P E R I O D I C  R E P O R T S

Sec. 813. Within four years after the date of enactment of this Act,
(|s . and within every three-year period thereafter, the Secretary, in
uSorSenntoSI consultation with the Secretary of Agriculture, shall prepare and 
USC 3123. submit a report to the President of the Senate and the Speaker of the 

House of Representatives on the implementation of this title. The 
report shall include—

(1) an evaluation of the results of the monitoring undertaken 
by the Secretary as required by section 80G;
(2) the status of fish and wildlife populations on public lands 

that are subject to subsistence uses;
(3) a description of the nature and extent of subsistence uses 

and other uses of fish and wildlife on the public lands;
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(4) the role of subsistence uses in the economy and culture of 
rural Alaska;
(5) comments on the Secretary's report by the State, the local 

advisory councils and regional advisory councils established by 
the Secretary or the State pursuant to section 805, and other 
appropriate persons and organizations;
(6) a description of those actions taken, or which may need to 

be taken in the future, to permit the opportunity for continu­
ation of activities relating to subsistence uses on the public lands; 
and
(7) such other recommendations the Secretary deems appropri­

ate.
A  notice of the report shall be published in the Federal Register and t ’u b l i c n i i o n  in  

the report shall be made available to the public. [P<?rder"1 Rcb's"

R E G U L A T I O N S

Sec. 814. The Secretary shall prescribe such regulations as are 1G USC 3124. 
necessary and appropriate to carry out his responsibilities under this 
title.

L I M I T A T I O N S ,  S A V I N G S  C L A U S E S

Sec. 815. Nothing in this title shall be construed as—  1G USC 3125.
(1) granting any property right in any fish or wildlife or other 

resource of the public lands or as permitting the level of subsist­
ence uses of fish and wildlife within a conservation system unit to 
be inconsistent with the conservation of healthy populations, and 
within a national park or monument to be inconsistent with the 
conservation of natural and healthy populations, of fish and 
wildlife. No privilege which may be granted by the State to any 
individual with respect to subsistence uses may be assigned to 
any other individual;
(2) permitting any subsistence use of fish and wildlife on any 

portion of the public lands (whether or not within any conserva­
tion system unit) which was permanently closed to such uses on 
January 1, 1978, or enlarging or diminishing the Secretary's 
authority to manipulate habitat on any portion of the public 
lands;
(3) authorizing a restriction on the taking of fish and wildlife 

for nonsubsistence uses on the public lands (other than national 
parks and park monuments) unless necessary for the conserva­
tion of healthy populations of fish nnd wildlife, for the reasons set 
forth in section 816, to continue subsistence uses of such popula­
tions, or pursuant to other applicable law; or
(4) modifying or repealing the provisions of any Federal law 

governing the conservation or protection of fish and wildlife, 
including the National Wildlife Refuge System Administration 
Act of 1966 (80 Stat. 927; 16 U.S.C. 6G8dd-jj), the National Park 
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2,3,4), the Fur Seal 
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered 
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine 
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the 
Bald Eagle” , approved June 8, 1940 (54 Stat. 250; 1(1 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-6G9i), the Fishery Conservation and Manage­
ment Act of 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal

PUBLIC LAW 96-487-DEC. 2, 1980 94 STAT. 2429



Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. 777-777K), or 
any amendments to any one or more of such Acta.

C L O S U R E  T O  S U B S I S T E N C E  U S E S

Sec. 816. (a) All national parks nnd park monuments in Alaska 
shall be closed to the taking of wildlife except for subsistence uses to 
the extent specifically permitted by this Act. Subsistence uses and 
sport fishing shall be authorized in such areas by the Secretary nnd 
carried out in accordance with the requirements of this title and 
other applicable laws of the United States and the Stale of Alaska.
(b) Except as specifically provided otherwise by this section, noth­

ing in this title is intended to enlarge or diminish the authority of the 
Secretary to designate areas where, and establish periods when, no 
taking of fish and wildlife shall be permitted on the public lands for 
reasons of public safety, administration, or to assure the continued 
viability of a particular fish or wildlife population. Notwithstanding 
any other provision of this Act or other law, the Secretary, after 
consultation with the State and adequate notice and public hearing, 
may temporarily close any public lands (including those within any 
conservation system unit), or any portion thereof, to subsistence uses 
of a particular fish or wildlife population only if necessary for reasons 
of public safety, administration, or to assure the continued viability 
of such population. If the Secretary determines that an emergency 
situation exists and that extraordinary measures must be taken for 
public safety or to assure the continued viability of a particular fish 
or wildlife population, the Secretary may immediately close the 
public lands, or any portion thereof, to the subsistence uses of such 
population and shall publish the reasons justifying the closure in the 
Federal Register. Such emergency closure shall be effective when 
made, shall not extend for a period exceeding sixty days, and may not 
subsequently be extended unless the Secretary affirmatively estab­
lishes, after notice and public hearing, that such closure should be 

'jv extended.

TITLE IX— IMPLEMENTATION o¥'ALASKA NATI^ECLAIMS 
SETTLEMENT ACT A N D  ALASKA STATEHOOD ACT

S U B M E R G E D  L A N D S  S T A T U T E  O F  L I M I T A T I O N

Sec. 901. (a) Notwithstanding any other provision of law, the 
ownership by a Native Corporation or Native Group of a parcel of 
submerged land conveyed to such Corporation or Group pursuant to 
the Alaska Native Claims Settlement Act or this Act, or a decision by 
the Secretary of the Interior that the water covering such parcel is 
not navigable, shall not be subject to judicial determination unless a 

, civil action is filed in the United States District Court within five 
'years after the date of execution of the interim conveyance if the 
! interim conveyance was executed after the date of enactment of this 
Act, or within seven yearn after the date of enactment of this Act if 
the interim conveyance was executed on or before the date of 
enactment of this Act. I f a parcel of submerged Innd was conveyed by 
a patent rather than an interim conveyance, the civil action 
described in the preceding sentence shail be filed within five years 
after the date of execution of the patent if the patent was executed 
after the date of enactment of this Act, or within seven years after the 
date of enactment of this Act if the patent was executed on or before 
the date of enactment of this Act, The civil action described in this

ITAT. 2430 PUBLIC LAW 96-487-DEC. 2, 1980*
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subsection shnll be a de novo determination of the ownership of the 
parcel which is the subject of t he action.
(h) No agency or board of the Department of the Interior other than 

the Dureau of Land Management shall have authority to determine 
the nnvignbility of water covering a parcel of submerged land selected 
by a Native Corporation or Nntive Group pursuant to the Alaska 
Native Claims Settlement Act unless a determination by the Bureau 4:t USC 1(101 
of Land Management that the water covering a parcel of submerged no,c 
land is not navigable was validly appealed to such agency or board 
prior to the date of enactment of this Act. The execution of an interim 
conveyance or patent (whichever is executed fin jt) by the Bureau of 
Land Management conveying a parcel of submerged land to a Nntive 
Corporation or Native Group shall be the final agency action with 
respect to a decision by the Secretary of the Interior that the water 
covering such parcel is not navigable, unless such decision was 
validly appealed prior to the date of enactment of this Act to an 
agency or board of the Department of the Interior other than the 
Bureau of Land Management.
(c) If the court determines th. t a parcel of submerged land which is Costs nnd 

the subject of a civil action described in subsection (a) is owned by the 
Native Corporation or Native Group to which it was conveyed 
pursuant to the Alaska Native Claims Settlement Act or this Act, 
each defendant Native Corporation and Native Group shall be 
awarded a money judgment against the plaintiffs in an amount equal 
to its costs and attorney's fees, including costs and attorney's fees 
incurred on appeal.
(d) No Native Corporation or Native Group shnll be determined to 

have been conveyed its acreage entitlement under the Alaska Native 
Claims Settlement Act until—

(1) the statutes of limitation set forth in subsection (a) have 
expired with respect to every parcel of submerged land conveyed 
to such Corporation or Group; and
(2) a final judgment or order not subject to an appeal has been 

obtained in every civil action filed pursuant to subsection (a).
(eXl) Whenever a parcel of submerged land to be conveyed to a 

Native Corporation or Native Group is located outside the boundaries 
of a conservation system unit such Corporation or Group and the 
State of Alaska may mutually agree that such parcel may be selected 
by nnd conveyed to the State under the provisions of section 6(b) of 
the Alaska Statehood Act.
(2) In any instance in which the State could have selected a parcel 

of submerged land pursuant to an agreement between the State nnd a 
Native Corporation or Native Group pursuant to paragraph (1) if 
such parcel had not previously been conveyed to such Corporation or 
Group, such Corporation or Group is authorized to reconvey such 
parcel to the Secretary, nnd the Secretary shnll accept such recon­
veyance. If the surface estate and subsurface estate of such parcel are 
owned by different Native Corporations or Nntive Groups, every 
Corporation nnd Group with an interest in such parcel shnll reconvey 
its entire interest in such parcel to the Secretary.
(3) In any agreement made between a Native Corporation or Nntive 

Group and the State of Alaska pursuant to paragraph (1), and in any 
reconveyance executed by a Native Corporation or Native Grouo 
pursuant to paragraph (2), each affected Corporation or Group shall 
disclaim its interest in the parcel which is the subject of the 
agreement or reconveyance. If such parcel underlies a lake having a 
surface area of fifty acres or greater or a stream having a width of 
three chains or greater, the Secretary shnll determine the acreage

PUBLIC LAW 96-487-DEC. 2, 1980 94 STAT. 2431

nttorney fees.

43 USC IG01 
note.

Agreements or 
reconveyances 
with Slnte.

48 USC note 
prec. 21.



i  i h l l h M l k  

TIS1IE IL l i (BUHL f t ? ®  18
LEGISLATIVE AFFAIRS A G E N C Y

POUCHY S tA It  CAP IIO l 
JUN IAU  A lASKA 9 9 B I I 

9 0 /  *(>•> 3 0 00

M E M O R A N D U M M ay 9 ,  1985

S U BJECT:

TO:

FROM:

Comparative a n a ly s is  o f s u b s is te n c e  b i l l  
d ra f ts  (SCS CSHB 288 (R e s ) ,  W.O. 14-1188, 
and d ra f t by Sena tor H a lfo rd ) (R e v ise d )

Sena tor A r l i s s  S tu rg u le w sk i 
Chairman, Senate R e so u rce s Committee

Edward H. He in  (~ zJck'
L e g is la t iv e  C ounse l

You have asked fo r  a com para tive  s e c t io n a l a n a ly s is  o f th re e  
s u b s is te n c e  b i l l  d r a f t s :  (1 ) your v e r s io n ,  SCS CSHB 288
(R e so u r c e s ) ;  (2 ) Sena tor V ic to r  F i s c h e r ' s  d ra f t , our work 
o rder No. 14-1188; and (3) a d ra f t by Senator H a lfo rd . I n  
t h i s  a n a ly s is ,  i n  each b i l l  s e c t io n  I  w i l l  r e fe r  f i r s t  to  
your v e r s io n ,  the n  to  Sen. F i s c h e r ' s  v e r s io n ,  the n  to  
Sen. H a lfo rd 's  v e r s io n .

S e c t io n  1. The le g i s la t i v e  f in d in g s  s e c t io n  i s  e s s e n t ia l ly  
the  same in  a l l  th re e  v e r s io n s .  A l l  f in d  th a t  n o n re s id e n t s , 
u n l ik e  r e s id e n t s ,  take f i s h  and game p r im a r i ly  fo r  purposes 
o th e r  tha n  p e rso na l o r fa m ily  co n sum p tio n  as food; th a t  per­
so na l or fa m ily  co n sum p tio n  o f f i s h  and game i s  im p o rta n t to  
r e s id e n t s ;  and th a t  f i s h i n g  and h u n t in g  by b o th  r e s id e n t s  
and n o n re s id e n ts  are im p o rta n t to  the  economy o f the  s ta te  
and o f lo c a l co m m u n it ie s . The R e so u rce s v e r s io n  f in d s  i n  
paragraph (3 ) th a t  custom a ry  and t r a d i t io n a l  u se  o f f i s h  and 
game i n  r u r a l  areas i s  a s ig n i f i c a n t  c h a r a c t e r i s t i c  o f many 
co m m un itie s  because i t  i s  c o s t - e f f e c t iv e  and im p o rta n t to  
h e a lt h ,  sa fe ty , and w e ll-b e in g ; the  F is c h e r  and Ha lfo rd  
v e r s io n s  i n  paragraph (3 ) f in d  t h a t ,  fo r  th re e  re a so n s , pe r­
so na l and fa m ily  co n sum p tio n  o f f i s h  and game i s  e s s e n t ia l  
to  th e  h e a lt h ,  sa fe ty , and w e ll-b e in g  o f r e s id e n t s  d o m ic ile d  
i n  co m m un itie s  i n  w h ich  s u c h  ta k ing  i n  a c o s t - e f f e c t iv e  way 
i s  a s ig n i f i c a n t  c h a r a c t e r i s t i c  o f th e  economy. The Re­
so u rce s  and H a lfo rd  v e r s io n s  add a f i f t h  f in d in g , th a t  com­
m e rc ia l f ish e rm e n  o f te n  u se  a p o r t io n  o f t h e i r  ca tc h  fo r  
p e rso na l u se .
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Sec. 2. o f the  Re so urce s and F is c h e r  v e r s io n s  amend 
AS 16.05.251( a ) , w h ich  a u th o r iz e s  the  Board o f F i s h e r ie s  to  
adopt f i s h in g  r e g u la t io n s .  The R e so u rce s v e r s io n  i n  para­
graph (6 ) s p e c i f i c a l ly  a llow s the  board to  c la s s i f y  p e rso na l 
u se  f i s h  and s u b s is te n c e  f i s h ;  and adds new paragraphs (12) 
and (13) a llo w ing  the  board to  adopt re g u la t io n s  fo r  reg ­
u la t in g  se le c te d  s to c k s  fo r  ca tch -a nd -re le a se  sp o r t f i s h i n g  
i n  b o th  r u r a l and n o n ru ra l areas and fo r  s u b s is te n c e  f i s h in g  
i n  r u r a l  a rea s, and fo r  re g u la t in g  com m erc ia l, sp o r t ,  pe r­
so na l u se , and s u b s is te n c e  f i s h i n g  g e n e ra lly . The F is c h e r  
v e r s io n  a llow s the  board to  c la s s i f y  re s id e n t  n e t - f i s h  i n  
paragraph (6 ) ,  and adds a new paragraph (12) a llo w ing  
adoption o f re g u la t io n s  fo r  r e g u la t io n  o f re s id e n t  n e t ,  
s p o r t ,  and com m ercia l f i s h i n g .  The H a lfo rd  v e r s io n  does no t 
amend AS 16 .05 .251 (a ).

Sec. 3. o f the  Re so urce s and F is c h e r  v e r s io n s  and se c . 2 of 
the  H a lfo rd  v e r s io n  amend AS 16 .05 .251 (b ), w h ich  p rov id e s 
fo r  th e  s u b s is te n c e  f i s h in g  p r io r i t y .  The th re e  v e r s io n s  
are q u ite  d if f e re n t  from  each o th e r . The Re so urce s v e r s io n  
com p le te ly  re w r ite s  t h i s  s u b se c t io n ;  re q u ire s  the  Board o f 
F i s h e r ie s  to  e s ta b l i s h  a mandatory a l lo c a t io n  e n su r in g  r e s i ­
d en ts a reasonab le  o p p o rtu n ity  fo r  sp o r t o r p e rsona l u se  
f i s h i n g ;  re q u ire s  adop tion o f r e g u la t io n s  th a t a llow  sp o r t 
and p e rso na l u se  ta k ing  and do n o t jeopa rd ize  
s u s ta in e d -y ie ld  or s u b s i s te n c e ;  and s p e c if ie s  th a t the  board 
may rea sonab ly  re g u la te  se a so n s , ca tc h  l i m i t s ,  and methods 
and means o f sp o r t and p e rsona l u se  f i s h i n g .  The F is c h e r  
v e r s io n  m ere ly  amends the  e x is t in g  law by sp e c ify in g  th a t  
the  board may reasonab ly  re g u la te  se a so n s , h a rv e s t le v e l s ,  
and methods and means o f s u b s is te n c e  f i s h i n g .  S e c t io n  2 o f 
the  H a lfo rd  v e r s io n  com p le te ly  re w r ite s  t h i s  s u b se c t io n  and 
p ro v id e s ( I  t h in k )  th a t  p e rso na l and fa m ily  co nsum p tio n  of 
f i s h  by r e s id e n t s  i s  to  be the  p r io r i t y  u se , and re q u ire s  
the  board to  adopt r e g u la t io n s  fo r  th a t  u se , i f  f i s h in g  m u st 
be r e s t r i c t e d  to  m a in ta in  s u s ta in e d -y ie ld  and to  a ssu re  a 
rea sonab le  o p p o rtu n ity  fo r  p e rso na l and fa m ily  co nsum p tio n  
by r e s id e n t s .

S e c . 4 .  of the  R e so u rce s and F i s c h e r  v e r s io n s  and se c . 3 o f 
the  H a lfo rd  v e r s io n  amend AS 16.05.251 by adding new sub ­
s e c t io n s .  The R e so u rce s v e r s io n  adds two s u b se c t io n s .  Sub­
s e c t io n  (d ) re q u ire s  the  Board o f F i s h e r ie s  to  adopt reg u­
la t io n s  p ro v id ing  fo r  s u b s is te n c e  f i s h i n g ,  u n le s s  the  reg u­
la t io n s  would jeopa rd ize  s u s ta in e d -y ie ld . I f  ne ce ssa ry  to  
m a in ta in  s u s ta in e d -y ie ld  o r to  p ro te c t  s u b s is te n c e  f i s h i n g ,  
a p r io r i t y  would take e f fe c t  fo r  s u b s i s te n c e .  Tha t much o f
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the  new s u b se c t io n  i s  id e n t ic a l  to  e x is t in g  law. T h i s  sub ­
s e c t io n  a lso  s p e c if ie s  th a t  the  board may reasonab ly  regu­
la te  se a so n s , bag l i m i t s ,  and methods and means o f s u b s i s ­
te nce  f i s h i n g .  S u b se c t io n  (e ) p ro v id e s th a t i f  the  
ha rve sta b le  s u rp lu s  o f f i s h  i s  n o t  la rge  enough to  a llow  
reasonab le  o p p o rtu n ity  fo r  s u b s is te n c e  f i s h i n g ,  the  board 
m u st adopt re g u la t io n s  r e s t r i c t i n g  s u b s is te n c e  on the  b a s is  
o f th e  th re e  ANILCA o r "se cond  t i e r "  c r i t e r ia .  S ub se c tio n  
(e ) a lso  a llo w s the  board to  rea sonab ly  re g u la te  se a so n s , 
bag l i m i t s ,  and methods and means o f s u b s is te n c e  f i s h i n g .

The F is c h e r  v e r s io n  a lso  adds two nex7 s u b s e c t io n s .  Sub­
s e c t io n  (d ) p rov ide s th a t  n o n s u b s is te n c e  f i s h in g  re g u la t io n s  
m u s t , c o n s i s t e n t  w ith  s u b s is te n c e  r e g u la t io n s ,  a llow  a " f a i r  
and reasonab le  o p p o r tu n ity "  fo r  r e s id e n t - n e t ,  sp o r t and com­
m e rc ia l f i s h i n g ,  and m u s t m a in ta in  a p r io r i t y  fo r  re s id e n t  
p e rso na l and fa m ily  co n sum p tio n . S u b se c t io n  (e ) l i s t s  seven 
fa c to r s  the  board m ust co n s id e r  when a l lo c a t in g  f i s h  among 
n o n su b s is te n c e  u s e r s .  S e c t io n  3 o f the  H a lfo rd  v e r s io n  adds 
th re e  new su b se c t io n s  to  AS 16.05.251. S u b se c tio n  ( c )  r e ­
q u ire s  th e  board to  adopt r e g u la t io n s  th a t  e s ta b l i s h  a sub ­
s i s t e n c e  p r io r i t y  when the re  are n o t enough f i s h  to  a llo w  a 
reasonab le  o p p o rtu n ity  fo r  a l l  types o f f i s h i n g .  The sub ­
s e c t io n  s p e c if ie s  th a t the  board may rea sonab ly  reg u la te  
se a so n s , bag l i m i t s ,  and methods and means fo r  f i s h in g .  
S u b se c t io n  (d ) re q u ire s  the  board to  adopt re g u la t io n s  r e ­
s t r i c t i n g  s u b s is te n c e  f i s h i n g  on the  b a s is  o f the  ANILCA 
c r i t e r ia  i f  the re  are n o t enough f i s h  to  a llow  reasonab le 
o p p o r tu n ity  fo r  s u b s is te n c e  f i s h in g  fo r  a l l .  Aga in, the se  
r e g u la t io n s  m a y  in c lu d e  reasonab le  r e g u la t io n  of se a so n s , 
bag l i m i t s ,  and methods and means o f  s u b s is te n c e  f i s h i n g .  
S u b se c t io n  (e ) i s  id e n t ic a l  to  e x is t in g  law i n  
AS 16 .05 .251 (c) and th e re fo re  sho u ld  be de le ted  from the  
b i l l  d ra f t . S u b se c t io n s  ( c )  and (d ) i n  t h i s  v e r s io n  sho u ld  
be r e - le t te r e d  as (d) and (e ) .

Sec. 5. o f th e  R e so u rce s v e r s io n  amends AS 16 .05 .255(a ), 
w h ich  a u tho r ize d  the  Board o f Game to  adopt game regu­
la t io n s .  T h i s  v e r s io n  adds a new paragraph (10) sp e c ify in g  
th a t th e  board may adopt r e g u la t io n s  fo r  sp o r t h u n t in g  and 
s u b s is te n c e  h u n t in g . The e x is t in g  s ta t u te s  do n o t use  the  
term  " sp o r t  h u n t in g " .  The F is c h e r  v e r s io n  does n o t amend 
AS 16 .05 .255 (a ). S e c t io n  4 o f the  H a lfo rd  v e r s io n  i s  a 
repea l and reenactm ent o f AS 16.05.255. I t  does n o t change 
the  language o f AS 16 .05 .255 (a ), however, and th e re fo re  th a t 
s u b se c t io n  sho u ld  be d e le ted  from  t h i s  v e r s io n .
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Sec. 6. o f  the  Re so urce s v e r s io n ,  se c . 5 o f the  F is c h e r  v e r-  
s io n ,  and se c . 4 o f the  H a lfo rd  v e r s io n  repea l and reena ct 
AS 16 .05 .255 (b ), w h ich  e s ta b l is h e s  the  s u b s is te n c e  h u n t in g  
p r io r i t y .  The Re so urce s v e r s io n  re q u ire s  the  Board o f Game 
to  e s ta b l i s h  a mandatory a l lo c a t io n  o f  game to  a llow  r e s i ­
d en ts a reasonab le  o p p o rtu n ity  fo r  p e rso na l or fa m ily  co n ­
sum p tio n , and to  adopt re g u la t io n s  th a t  a u th o r iz e  h u n t in g  
fo r  p e rso na l and fa m ily  co n sum p tio n  and th a t  do n o t je o p a r­
d ize  s u s ta in e d -y ie ld . The board i s  a u tho r iz e d  to  rea sonab ly  
re g u la te  se a so n s , bag l i m i t s ,  and methods and means o f h u n t ­
ing  f o r  p e rso na l and fa m ily  co n sum p tio n . The F is c h e r  and 
H a lfo rd  v e r s io n s  e s ta b l i s h  a p r io r i t y  f o r ,  and re q u ire  the  
adop tion o f re g u la t io n s  f o r ,  h u n t in g  fo r  p e rso na l and fa m ily  
co n sum p tio n  wnenever r e s t r i c t i o n s  on h u n t in g  are ne ce ssa ry  
to  m a in ta in  s u s ta in e d -y ie ld .

Sec. 7. o f the  Re so urce s v e r s io n ,  se c . 6 o f the  F is c h e r  v e r ­
s io n ,  and se c . 4 of the  H a lfo rd  v e r s io n  add new su b se c t io n s  
to  AS 16.05.255. The Re so urce s v e r s io n  adds two sub ­
s e c t io n s .  S u b se c tio n  (d ) re q u ire s  the  Board o f Game to  adopt 
s u b s is te n c e  h u n t in g  r e g u la t io n s ,  u n le s s  th e  re g u la t io n s  
would jeop a rd ize  s u s ta in e d -y ie ld . The s u b se c t io n  a lso  p ro ­
v id e s  a p r io r i t y  fo r  s u b s is te n c e  h u n t in g  when h u n t in g  m ust 
be r e s t r i c t e d  to  m a in ta in  s u s ta in e d -y ie ld  o r to  p ro te c t sub ­
s i s t e n c e  h u n t in g .  T h i s  much o f th e  s u b se c t io n  i s  th e  same 
as e x is t in g  law . The board i s  a lso  a u tho r iz e d  i n  t h i s  sub ­
s e c t io n  to  rea sonab ly  re g u la te  se a so n s , bag l i m i t s ,  and 
methods and means o f s u b s is te n c e  h u n t in g . S u b se c tio n  (e ) 
re q u ire s  th e  board to  r e s t r i c t  s u b s is te n c e  h u n t in g  on the  
b a s is  o f th e  ANILCA c r i t e r ia  when th e re  i s  n o t enough game 
a va ila b le  to  a llow  a reasonab le  o p p o r tu n ity  fo r  s u b s is te n c e  
h u n t in g  fo r  a l l .  The F is c h e r  v e r s io n  adds one new sub ­
s e c t io n  ( d ) , r e q u ir in g  adoption o f r e g u la t io n s  th a t c rea te  a 
p r io r i t y  fo r  s u b s is te n c e  h u n t in g  when the  ha rve sta b le  s u r ­
p lu s  o f game i s  n o t la rge enough to  a llo w  a reasonab le  op­
p o r tu n i ty  fo r  a l l  types o f h u n t in g .  The board i s  a u tho r iz e d  
to  rea sonab ly  re g u la te  se a so n s , bag l i m i t s ,  and means and 
methods o f h u n t in g . I t  a lso  re q u ire s  the  board to  r e s t r i c t  
s u b s is te n c e  h u n t in g  on the  b a s is  o f th e  ANILCA c r i t e r ia  when 
th e re  i s  n o t enough game to  p rov ide  a reasonab le  o p p o rtu n ity  
fo r  a l l  s u b s is te n c e  h u n te r s  to  take game. The H a lfo rd  v e r ­
s io n  i s  id e n t ic a l  i n  sub sta nce  to  the  F is c h e r  v e r s io n ,  b u t 
i s  d iv id ed  in to  two s u b se c t io n s ,  ( c )  and ( d ) . (The se  sho u ld  
be r e - le t te r e d  (d) and ( e ) . S u b se c t io n  (e ) i s  id e n t ic a l  to  
e x is t in g  law in  AS 16 .05 .255(c) and sh o u ld  be de le ted  from 
the  d r a f t ) .
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E d w a r d  H. H e i n  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  for a c o m p a r a t i v e  s e c t i o n a l  a n a l y s i s  o f  t h r e e  
s u b s i s t e n c e  b i l l  drafts: (1) y o u r  v e r s i o n ,  SCS C S H B  288 (s/c/**)
( R e s o u r c e s ) ;  (2) S e n a t o r  V i c t o r  F i s c h e r ' s  draft, our w o r k  
o r d e r  No. 14-1188; and (3) a d r a f t  b y  S e n a t o r  H a lford. In 
this a n a l y s i s ,  in each b i l l  s e c t i o n  I w i l l  r e f e r  f i r s t  to 
y o u r  v e r s i o n ,  t h e n  to Sen. F i s c h e r ' s  v e r s i o n ,  then to Sen. 
H a l f o r d 's v e r s i o n .

S e c t i o n  1. T h e  l e g i s l a t i v e  f i n d i n g s  s e c t i o n  is e s s e n t i a l l y  
the s a m e  in a l l  t hree v e r s i o n s .  A l l  f i n d  t h a t  n o n r e s i d e n t s ,  
u n l i k e  r e s i d e n t s ,  take f i s h  a n d  g a m e  p r i m a r i l y  for p u r p o s e s  
o t h e r  t h a n  p e r s o n a l  or f a m i l y  c o n s u m p t i o n  as food; that p e r ­
son a l  or  f a m i l y  c o n s u m p t i o n  of  f i s h  a n d  g a m e  is i m p o r t a n t  to 
r e s i d e n t s ;  a n d  that f i s h i n g  a n d  h u n t i n g  b y  b o t h  r e s i d e n t s  
a n d  n o n r e s i d e n t s  are i m p o r t a n t  to the e c o n o m y  of the s t a t e  
a n d  of l o c a l  c o m m u n i t i e s .  T h e  R e s o u r c e s  v e r s i o n  finds in 
p a r a g r a p h  (3) that c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  f i s h  and 
g a m e  in r u r a l  a r eas is a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  m a n y  
c o m m u n i t i e s  b e c a u s e  it is c o s t - e f f e c t i v e  a n d  i m p o r t a n t  to 
h e a l t h ,  safety, a n d  w e l l - b e i n g ;  the F i s c h e r  a n d  H a l f o r d  
v e r s i o n s  in p a r a g r a p h  (3) f i n d  that, f o r  t h r e e  r e a s o n s ,  p e r ­
son a l  a n d  f a m i l y  c o n s u m p t i o n  o f  f i s h  a n d  g a m e  is e s s e n t i a l  
to the h e a l t h ,  safety, a n d  w e l l - b e i n g  o f  r e s i d e n t s  d o m i c i l e d  
in c o m m u n i t i e s  in w h i c h  s u c h  t a k i n g  in a c o s t - e f f e c t i v e  w a y  
is a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  the e c o n o m y .  The R e ­
sou r c e s  a n d  H a l f o r d  v e r s i o n s  a d d  a f i f t h  fi n d i n g ,  that c o m­
m e r c i a l  f i s h e r m e n  o f t e n  u s e  a p o r t i o n  o f  t h e i r  c a t c h  f o r  
p e r s o n a l  use.
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Sec. 2. o f  th e  Re source s and F i s c h e r  v e r s io n s  amend AS 
16.05.251( a ) , w h ich  a u th o r iz e s  th e  Board o f F i s h e r ie s  to  
adopt f i s h i n g  r e g u la t io n s . The R e so u rce s  v e r s io n  in  para­
graph (6 ) s p e c i f i c a l ly  a llo w s  th e  board to  c la s s i f y  p e rso na l 
u se  f i s h  and s u b s is te n c e  f i s h ;  and adds new paragraphs (12) 
and (13) a llo w ing  the  board to  adopt r e g u la t io n s  fo r  reg ­
u la t in g  se le c te d  s to c k s  f o r  ca tc h -a n d -re le a se  sp o r t f i s h in g  
i n  b o th  r u r a l  and n o n ru ra l areas and fo r  s u b s is te n c e  f i s h i n g  
i n  r u r a l  a rea s, and fo r  r e g u la t in g  co m m e rc ia l, sp o r t , p e r­
so na l u se , and s u b s is te n c e  f i s h i n g  g e n e ra lly . The F is c h e r  
v e r s io n  a llo w s the  board to  c la s s i f y  r e s id e n t  n e t - f i s h  i n  
paragraph (6 ) ,  and adds a new paragraph (12) a llow ing  
adop tion o f  re g u la t io n s  f o r  r e g u la t io n  o f r e s id e n t  n e t , 
s p o r t ,  and com m ercia l f i s h i n g .  The H a lfo rd  v e r s io n  does n o t  
amend AS 16 .05 .251(a ).

Sec. 3. o f th e  Re source s and F i s c h e r  v e r s io n s  and se c . 2 o f  
the  H a lfo rd  v e r s io n  amend AS 16 .05 .251 (b ), w h ic h  p rov ides 
fo r  th e  s u b s is te n c e  f i s h in g  p r io r i t y .  The th re e  v e r s io n s  
are q u ite  d if f e r e n t  from each o th e r . The R e so u rce s v e r s io n  
com p le te ly  re w r ite s  t h i s  s u b se c t io n ;  r e q u ire s  the  Board o f 
F i s h e r ie s  to  e s ta b l i s h  a mandatory a l lo c a t io n  e n su r in g  r e s i ­
d e n ts  a rea sonab le  o p p o r tu n ity  fo r  sp o r t o r p e rso na l use 
f i s h i n g ;  re q u ire s  adoption o f  r e g u la t io n s  th a t  a llow  sp o rt 
and p e rso na l u se  ta k ing  and do n o t  je o p a rd ize  s u s ta in e d -y ie ld  
o r s u b s i s te n c e ;  and s p e c i f ie s  th a t  th e  board may reasonab ly 
re g u la te  se a so n s , ca tch  l i m i t s ,  and methods and means of 
sp o r t and p e rso na l use  f i s h i n g .  The F i s c h e r  v e r s io n  m ere ly  
amends the  e x is t in g  law by sp e c if y in g  th a t  th e  board may 
rea sonab ly  re g u la te  se a so n s , h a rv e s t le v e l s ,  and methods and 
means o f s u b s is te n c e  f i s h i n g .  S e c t io n  2 o f  the  Halford v e r ­
s io n  co m p le te ly  re w r ite s  t h i s  s u b se c t io n  and p ro v id e s ( I  
t h i n k )  th a t  p e rso na l and fa m ily  co n sum p tio n  o f f i s h  by r e s i ­
den ts i s  to  be the  p r io r i t y  u s e ,  and re q u ire s  th e  board to  
adopt r e g u la t io n s  fo r  th a t  u s e ,  i f  f i s h i n g  m u s t be r e s t r i c t ­
ed to  m a in ta in  s u s ta in e d -y ie ld  and to  a s su re  a reasonable 
o p p o r tu n ity  fo r  pe rsona l and fa m ily  co n sum p tio n  by r e s i ­
d en ts .

Sec. 4. o f the  Re source s and F i s c h e r  v e r s io n s  and se c . 3 o f 
th e  H a lfo rd  v e r s io n  amend AS 16.05.251 by adding new sub­
s e c t io n s .  The Re source s v e r s io n  adds two s u b se c t io n s .  Sub­
s e c t io n  (d ) re q u ire s  the  Board o f F i s h e r ie s  to  adopt regu­
la t io n s  p ro v id in g  fo r  s u b s i s te n c e  f i s h i n g ,  u n le s s  the  regu­
la t io n s  would jeopa rd ize  s u s ta in e d - y ie ld .  I f  ne ce ssa ry  to  
m a in ta in  s u s ta in e d -y ie ld  o r  to  p ro te c t  s u b s is te n c e  f i s h in g ,  
a p r io r i t y  w ould  take e f f e c t  fo r  s u b s i s t e n c e .  Tha t much o f



■ "  !

S e n a t o r  S t u r g u l e w s k i
P a g e  3
May 9 ,  1985

the n e w  s u b s e c t i o n  is i d e n t i c a l  to e x i s t i n g  law. This s u b­
se c t i o n  al s o  s p e c i f i e s  that the b o a r d  m a y  r e a s o n a b l y  r e g u­
late sea s o n s ,  b a g  limits, a n d  m e t h o d s  a n d  m e a n s  o f  s u b s i s­
ten c e  fis h i n g .  S u b s e c t i o n  (e) p r o v i d e s  t h a t  if the 
h a r v e s t a b l e  s u r p l u s  of f i s h  is n o t  l a r g e  e n o u g h  to a l l o w  
r e a s o n a b l e  o p p o r t u n i t y  for s u b s i s t e n c e  f i s h i n g , the b o a r d  
m u s t  a d o p t  r e g u l a t i o n s  r e s t r i c t i n g  s u b s i s t e n c e  o n  the b a s i s  
of the t h r e e  A N I L C A  or " s e c o n d  t i er" c r i t e r i a .  S u b s e c t i o n
(e) also a l l o w s  the b o a r d  t o  r e a s o n a b l y  r e g u l a t e  seasons, 
b a g  limits, a n d  m e t h o d s  a n d  m e a n s  o f  s u b s i s t e n c e  fishing.

The F i s c h e r  v e r s i o n  also a d d s  two n e w  s u b s e c t i o n s .  S u b­
se c t i o n  (d) p r o v i d e s  that n o n s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  
m ust, c o n s i s t e n t  w i t h  s u b s i s t e n c e  r e g u l a t i o n s ,  a l l o w  a " f a i r  
a n d  r e a s o n a b l e  o p p o r t u n i t y "  f o r  r e s i d e n t - n e t ,  s p o r t  and c o m­
m e r c i a l  f i s h i n g ,  and m u s t  m a i n t a i n  a p r i o r i t y  f o r  r e s i d e n t  
p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .  S u b s e c t i o n  (e) lists s e v e n  
f a c t o r s  the b o a r d  m u s t  c o n s i d e r  w h e n  a l l o c a t i n g  f i s h  among 
n o n s u b s i s t e n c e  users. S e c t i o n  3 of the H a l f o r d  v e r s i o n  adds 
t h r e e  n e w  s u b s e c t i o n s  to A S  1 6 . 05.251. S u b s e c t i o n  (c) r e­
qui r e s  the b o a r d  to adopt r e g u l a t i o n s  t h a t  e s t a b l i s h  a s u b­
si s t e n c e  p r i o r i t y  w h e n  t h e r e  a r e  n o t  e n o u g h  f i s h  to a l l o w  a 
r e a s o n a b l e  o p p o r t u n i t y  for a l l  t y p e s  of  f i s h i n g .  The s u b­
se c t i o n  s p e c i f i e s  that the b o a r d  m a y  r e a s o n a b l y  r e g u l a t e  
seasons, b a g  limits, and m e t h o d s  a n d  m e a n s  f o r  fishing. 
S u b s e c t i o n  (d) r e q u i r e s  the b o a r d  to a d o p t  r e g u l a t i o n s  r e­
s t r i c t i n g  s u b s i s t e n c e  f i s h i n g  o n  the b a s i s  o f  the A N I L C A  
c r i t e r i a  if t h e r e  are not e n o u g h  f i s h  to a l l o w  r e a s o n a b l e  
o p p o r t u n i t y  f o r  s u b s i s t e n c e  f i s h i n g  for all. A g a i n ,  these 
r e g u l a t i o n s  m a y  i n c l u d e  r e a s o n a b l e  r e g u l a t i o n  of seasons, 
b a g  limits, a n d  m e t h o d s  a n d  m e a n s  o f  s u b s i s t e n c e  fishing. 
S u b s e c t i o n  (e) is i d e n t i c a l  to e x i s t i n g  l a w  i n  AS  
1 6 . 0 5 . 2 5 1 ( c )  a n d  t h e r e f o r e  s h o u l d  b e  d e l e t e d  f r o m  the bill 
draft. S u b s e c t i o n s  (c) a n d  (d) in this v e r s i o n  s h o u l d  be 
r e - l e t t e r e d  as (d) and ( e ) .

S e c . 5. of the R e s o u r c e s  v e r s i o n  a m e n d s  A S  16.05. 2 5 5 ( a ) ,  
w h i c h  a u t h o r i z e d  the B o a r d  o f  G a m e  to a d o p t  g a m e  r e g u­
lations. T h i s  versioT. a d d s  a n e w  p a r a g r a p h  (10) s p e c i f y i n g  
that the b o a r d  m a y  adopt r e g u l a t i o n s  f o r  s p o r t  h u n t i n g  and 
s u b s i s t e n c e  h u n t i n g .  The e x i s t i n g  s t a t u t e s  do n o t  u s e  the 
t e r m  " s p o r t  h u n t i n g " .  The F i s c h e r  v e r s i o n  do e s  n o t  a mend A S  
1 6 . 0 5 . 2 5 5 ( a ) .  S e c t i o n  4 o f  the H a l f o r d  v e r s i o n  is a r e p e a l  
a n d  r e e n a c t m e n t  o f  A S  1 6 . 0 5 . 2 5 5 .  It do e s  n o t  c h a n g e  the 
l a n g u a g e  of A S  1 6 . 0 5 . 2 5 5 ( a ) ,  h o w e v e r ,  a n d  t h e r e f o r e  that 
s u b s e c t i o n  s h o u l d  b e  d e l e t e d  f r o m  this v e r s i o n .
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Sec. 6. o f the  R e so u rce s v e r s io n ,  se c . 5 o f th e  F i s c h e r  v e r ­
s io n ,  and se c . 4 o f the  H a lfo rd  v e r s io n  repea l and ree na ct 
AS 16 .05 .255 (b ), w h ich  e s ta b l is h e s  the  s u b s is te n c e  h u n t in g  
p r io r i t y .  The R e so u rce s v e r s io n  re q u ire s  th e  Board o f Game 
to  e s ta b l i s h  a mandatory a l lo c a t io n  o f game to  a llo w  r e s i ­
d en ts a rea sonab le  o p p o r tu n ity  fo r  p e rso na l o r fa m ily  co n ­
sum p tio n , and to  adopt r e g u la t io n s  th a t  a u th o r iz e  h u n t in g  
fo r  p e rso na l and fa m ily  co n sum p tio n  and th a t  do n o t je o p a r­
d ize  s u s ta in e d -y ie ld . The board i s  a u tho r iz e d  to  rea sonab ly  
re g u la te  se a so n s , bag l i m i t s ,  and methods and means o f h u n t ­
in g  fo r  p e rso na l and fa m ily  co n sum p tio n . The F i s c h e r  and 
H a lfo rd  v e r s io n s  e s ta b l i s h  a p r io r i t y  f o r ,  and re q u ire  the  
adop tion o f r e g u la t io n s  f o r ,  h u n t in g  fo r  p e rso na l and fa m ily  
co n sum p tio n  whenever r e s t r i c t i o n s  on h u n t in g  are ne ce ssa ry  
to  m a in ta in  s u s ta in e d -y ie ld .

Sec. 7. o f th e  R e so u rce s v e r s io n ,  se c . 6 o f the  F i s c h e r  v e r ­
s io n ,  and se c . 4 o f the  H a lfo rd  v e r s io n  add new s u b se c t io n s  
to  AS 16.05.255. The R e so u rce s v e r s io n  adds two sub ­
s e c t io n s .  S u b se c tio n  (d ) re q u ire s  the  Board o f Game to  adopt 
s u b s is te n c e  h u n t in g  r e g u la t io n s ,  u n le s s  the  r e g u la t io n s  
would jeop a rd ize  s u s ta in e d -y ie ld . The s u b se c t io n  a lso  p ro ­
v id e s  a p r io r i t y  fo r  s u b s is te n c e  h u n t in g  when h u n t in g  m ust 
be r e s t r i c t e d  to  m a in ta in  b c s ta in e d -y ie ld  o r to  p ro te c t  sub ­
s i s t e n c e  h u n t in g . T h i s  much o f the  s u b se c t io n  i s  the  same 
as e x is t in g  law . The board i s  a lso  a u tho r iz e d  i n  t h i s  sub ­
s e c t io n  to  rea sonab ly  re g u la te  se a so n s , bag l i m i t s ,  and 
methods and means o f s u b s is te n c e  h u n t in g . S u b se c t io n  (e ) 
re q u ire s  the  board to  r e s t r i c t  s u b s is te n c e  h u n t in g  on the  
b a s is  o f the  ANILCA c r i t e r ia  when the re  i s  n o t  enough game 
a va ila b le  to  a llow  a reasonab le  o p p o r tu n ity  fo r  s u b s is te n c e  
h u n t in g  fo r  a l l .  The F i s c h e r  v e r s io n  adds one new sub ­
s e c t io n  ( d ) , r e q u ir in g  adop tion o f r e g u la t io n s  th a t  c rea te  a 
p r io r i t y  fo r  s u b s is te n c e  h u n t in g  when the  ha rve sta b le  s u r ­
p lu s  o f game i s  n o t la rge enough to  a llo w  a rea sonab le  op­
p o r tu n i ty  fo r  a l l  types o f  h u n t in g . The board i s  a u tho r ize d  
to  rea sonab ly  re g u la te  se a so n s , bag l i m i t s ,  and means and 
methods o f h u n t in g . I t  a lso  re q u ire s  the  board to  r e s t r i c t  
s u b s is te n c e  h u n t in g  on the  b a s is  o f the  ANILCA c r i t e r ia  when 
the re  i s  n o t enough game to  p rov ide  a reasonab le  o p p o r tu n ity  
fo r  a l l  s u b s is te n c e  h u n te r s  to  take game. The H a lfo rd  v e r ­
s io n  i s  id e n t ic a l  i n  sub sta n ce  to  the  F i s c h e r  v e r s io n ,  b u t 
i s  d iv id ed  in to  two s u b s e c t io n s ,  ( c )  and (d ) .  (The se  sho u ld  
be r e - le t te r e d  (d ) and ( e ) .  S u b se c tio n  (e ) i s  id e n t ic a l  to  
e x is t in g  law i n  AS 16 .05 .255(c) and sho u ld  be de le ted  from 
the  d r a f t ) .
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Sec. 8. o f the  Re so urce s v e r s io n ,  s e c . 7 o f the  F i s c h e r  v e r-  
s io n ,  and se c . 5 o f th e  H a lfo rd  v e r s io n  a l l  amend 
AS 16 .05 .940(21), w h ich  d e f in e s  ’’sp o r t f i s h i n g " .  A l l  th re e  
v e r s io n s  are the  same. They a l l  p rov ide  th a t sp o r t f i s h in g  
in c lu d e s  f i s h in g  fo r  p e rso na l or fa m ily  co n sum p tio n .

S e c . 9. o f the  Re so urce s v e r s io n ,  s e c . 8 o f the  F i s c h e r  v e r ­
s io n ,  and a s e c t io n  m is ta k e n ly  numbered se c . 4 on page 6 o f 
the  Ha lfo rd  v e r s io n  a l l  change the  d e f in i t io n  o f " s u b s i s ­
te n ce  u se s "  i n  AS 16 .05 .940(23). The Re so urce s v e r s io n  l im ­
i t s  s u b s is te n c e  to  r e s id e n t s ;  th e  ta k ing  and u se  m u st be i n  
a r u r a l  area and m ust be "cu s to m a ry , t r a d i t io n a l ,  and 
c o s t - e f f e c t iv e " ;  " r u r a l  area" i s  l im i t e d  to  the  " h i s t o r i c  
h u n t in g  or f i s h in g  area a sso c ia te d  w ith  a comm unity  o r area" 
i n  w h ich  s u b s is te n c e  i s  a s ig n i f i c a n t  p a rt o f th e  economy. 
The F is c h e r  v e r s io n  l i m i t s  s u b s is te n c e  to  r e s id e n t s  
"d o m ic ile d "  i n  r u r a l  areas o f the  s ta te ;  the  ta k in g  and use  
m u st be cu stom a ry , t r a d i t io n a l ,  and noncom m erc ia l; " r u r a l  
area" in c lu d e s  an e n t ir e  comm unity  o r area i n  w h ich  s u b s i s ­
te nce  i s  a s ig n i f i c a n t  pa rt o f the  economy. The H a lfo rd  
v e r s io n  u se s  the  Re so urce s concep t o f  r e q u ir in g  o n ly  r e s i ­
dency, n o t d o m ic ile , and re q u ir in g  " c o s t - e f f e c t iv e "  ta k ing  
and u se ; i n  a r u r a l  area b u t i t  u se s  th e  F i s c h e r  v e r s io n  o f 
" r u r a l  a rea", n o t l im i te d  to  the  " h i s t o r i c  h u n t in g  o r f i s h ­
ing  area".

Sec. 10. o f the  Re so urce s v e r s io n ,  se c . 9 o f th e  F i s c h e r  
v e r s io n , and se c . 6 o f the  H a lfo rd  v e r s io n  a l l  add a new 
d e f in i t io n  a t AS 16 .05 .940(28 ). The th re e  v e r s io n s  are 
id e n t i c a l ,  except th a t  the  R e so u rce s v e r s io n  u se s  the  term  
"p e rso na l u se  f i s h i n g " ;  th e  F i s c h e r  and H a lfo rd  v e r s io n s  u se  
the  te rm  " r e s id e n t  n e t f i s h i n g " .

Sec. 11. o f the  Re so urce s v e r s io n , se c . 10 o f th e  F is c h e r  
v e r s io n ,  and se c . 7 o f the  H a lfo rd  v e r s io n  a l l  p rov ide  fo r  
an immediate e f f e c t iv e  date.

EHHtojb
J14/113
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S U B J E C T :

T O :

F R O M :

Sectional analysis of a draft bill entitled 
"An Act relating to fishing and hunting."

Senator Mitchell Abood
Chairman, Senate State Affairs Committee

Edward H. Hein 
Legislative Counsel

Section 1 amends AS 16.05.251(b), which establishes the sub­
sistence fishing priority and requires the Board of 
Fisheries to adopt subsistence fishing regulations. This 
bill section would allow the board to provide for the 
issuance of and set fees for subsistence fishing licenses 
and would make the adoption of subsistence regulations dis­
cretionary, rather than mandatory. Only those subsistence 
uses specified in statute or regulation would be allowed.
The board would be allowed to determine allocations and reg­
ulate seasons, catch limits, methods and means of taking,' 
quotas, etc. Fish taken by a subsistence licensee's depen­
dents, as well as by the licensee, would be counted toward 
the catch limit established by the board. This bill section 
deletes the ANILCA or "second-tier" criteria for distin­
guishing among subsistence users.

Sec. 2 amends AS 16.05.255(b), which establishes the subsis­
tence hunting priority and requires the Board of Game to 
adopt subsistence hunting regulations. This bill section 
does to subsistence hunting precisely what section 1 does to 
subsistence fishing.

Sec. 3 amends the definition of "subsistence fishing" to 
allow the use of hook and line, and rod and reel gear. It 
also limits subsistence fishing statutorily to state resi­
dents, Subsistence hunting is already limited to residents 
by statute at AS 16.05.257.

Sec. 4 establishes a system for licensing subsistence fish­
ermen and hunters and their dependents. Proposed
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AS 16.05.258(a) requires the boards of fisheries and game to 
provide for the issuance of three types of subsistence 
licenses: fishing, hunting, and combination. Subsection
(b) provides that an applicant for a subsistence license 
must be a state resident 16 years of age or older; has to 
claim as dependents all those living in the applicant's 
household and also all those who depend on the applicant to 
provide fish or game, which constitutes a minimum part of 
the dependent's diet; cannot be claimed as a dependent by 
another applicant; must prove that the applicant and all of 
the applicant's dependents rely on subsistence-caught fish 
or game for their diet and don't have access to alternative 
food resources for any of four reasons; and must notify 
everyone claimed as a dependent that they cannot apply for a 
subsistence license.

Subsection (c) establishes new "second-tier" criteria for 
distinguishing among subsistence users. If a shortage of 
fish or game necessitated it, the Department of Fish and 
Game could require that subsistence license applicants also 
meet maximum income requirements set jointly by the boards 
of fisheries and game. Subsection (d) requires the boards 
to establish income limits for subsistence license appli­
cants, based on the cost of living in the applicant's home 
community or area. Subsection (e) requires applicants to . 
use forms provided by the department.

Subsection (f) prohibits a person from holding both a sub­
sistence license and a sport or commercial or guiding 
license for taking the same kind of resource. The sub­
section also applies to dependents of the license holder. 
E.g.: a person could not hold both a limited entry permit
and a subsistence fishing permit, but could hold a limited 
entry permit and a sport hunting license. Likewise, a 
person could not obtain a subsistence fishing license'if 
someone the person claims as a dependent holds a sport or 
commercial fishing license or permit. Subsection (g) 
prohibits a person from subsistence fishing or hunting 
unless the person has a current subsistence license in 
possession or is a dependent hunting or fishing with the 
license holder. Subsection (h) makes subsistence licenses 
nontransferable.

Proposed AS 16.05.259(a) provides for expiration of subsis- * 
tence licenses five years after issuance. Subsection (b)’ 
requires annual validation of subsistence licenses by a fish 
and game employee or agent to assure that license holders



continue to meet qualifications for the license. Subsection
(c) requires the department to revoke all subsistence 
licenses of a person who is convicted of a fish or game . 
violation, who makes a false statement on a subsistence 
license applications, who holds two or more licenses imper­
missibly, or who alter or lends a subsistence license. Sub­
section (d) makes persons whose licenses are subject to 
revokation under subsection (c), and persons convicted of 
subsistence fishing or hunting without a license, ineligible 
to apply for a subsistence license, with length of the the 
period of ineligibility varying with the number of con­
victions.

Sec. 5 makes it a class B misdemeanor to hold two licenses 
impermissibly, to subsistence fish or hunt without a 
license, or to alter or lend a subsistence license.

Sec. 6 excludes subsistence hunting from the provisions of 
AS 16.05.330 - 16.05.430, which currently govern sport fish­
ing, hunting, and trapping.

EHH:ojb 
Jl5/002



* S e c t i o n  4 .  A S  1 6 . 0 5 . 2 5 1  ( b )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :  

W h e n e v e r  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  a  f i s h  s t o c k  t o  

a s s u r e  t h e  m a i n t e n a n c e  o f  s u c h  s t o c k  o n  a  s u s t a i n e d  y i e l d  b a s i s ,  t h e  

r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e  t a k i n g  o f  s u c h  s t o c k  b y  A l a s k a  r e s i d e n t s  

f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n ,  s h a l l  b e  a  p r i o r i t y  u s e  o f  t h e  

h a r v e s t a b l e  s u r p l u s  o f  s u c h  s t o c k .  T o  i m p l e m e n t  t h i s  p r i o r i t y ,  t h e  

B o a r d  o f  F i s h e r i e s  s h a l 1 e s t a b l i s h  a  m a n d a t o r y  a l l o c a t i o n  t h a t  e n s u r e s  

a l l  A l a s k a n  r e s i d e n t s  a  r e a s o n a b l e  o p p o r t u n i t y  f o r  s p o r t  o r  p e r s o n a l  u s e  

f i s h i n g  i n  a l l  e s t a b l i s h e d  s p o r t  a n d  p e r s o n a l  u s e  f i s h e r i e s ,  a n d  s h a l l  

a d o p t  r e g u l a t i o n s  a u t h o r i z i n g  s u c h  t a k i n g  i n  a c c o r d a n c e  w i t h  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 ) ,  u n l e s s  s u c h  r e g u l a t i o n s  w i l l  

j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  o f  a  f i s h  s t o c k  o n  a  

s u s t a i n e d  y i e l d  b a s i s  o r  w i t h  t h e  c o n t i n u a n c e  o f  s u b s i s t e n c e .  T h e  

h a r v e s t a b l e  s u r p l u s  o f  f i s h  s t o c k s  a b o v e  t h i s  m a n d a t o r y  a l l o c a t i o n  s h a l l  

a l l o c a t e d  a m o n g  u s e s  b y  t h e  b o a r d  a s  f o u n d  a p p r o p r i a t e .  T a k i n g s  

a u t h o r i z e d  p u r s u a n t  t o  t h i s  s u b s e c t i o n  s h a l l  b e  s u b j e c t  t o  r e a s o n a b l e  

r e g u l a t i o n s  a s  t o  s e a s o n s ,  c a t c h  l i m i t s ,  a n d  m e t h o d s  a n d  m e a n s .
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MEMORANDUM State of Alaska

TO : Jim Ayers, Deputy Commissioner 
Department of Fish and Game

f r o m : Norman C. Gorsuch
Attorney General 

L - l  $
By: Larri Irene Spengler

Assistant Attorney General 
Department of Law

DATE :

F ILE  NO :

TE L EP H O N E  NO

S U B JE C T :

April 30, 1985

366-375-85

465-3600

Draft senate 
subsistence bill

You asked me to examine the definition of "subsistence 
uses" in a draft senate bill. That bill defines "subsistence 
uses" to mean the

"customary, traditional and cost effective taking 
and use by Alaska residents in rural areas of 
[fish and game for certain purposes]. Wild and 
renewable resources taken for subsistence must be 
used in the same area in which they are taken.

A definition of "rural area" is also included.

This definition of "subsistence uses" raises several 
legal problems, which I will outline briefly below, as you 
requested.

1. ANILCA problems.

a. The definition would potentially allow all 
Alaskans to harvest resources for subsistence, and tha:: is 
inconsistent with the requirement in ANILCA that subsistence uses 
be limited to rural Alaska residents. This was recently empha­
sized strongly in the April 18, 1985 letter from William Horn, 
Deputy Undersecretary, Department of the Interior, to Representa­
tive Peter Goll.

b. ANILCA requires implementation on a community 
or area basis, and this definition hinges on individuals -- where 
they ultimately use the fish or game.

c. ANILCA does not contain the restriction "cost 
effective" as a part of the definition of "subsistence uses". It 
is not clear what is intended by that adjective, and if it 
precluded customary and traditional harvests which would other­
wise be permissible under federal law.

2. Ecual protection problems. Thii. definition would 
give campers a priority over otner personal use or sport

02-001A(Rav. 10/79) . • . .
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fishermen or sport hunters, which could result in equal pro­
tection problems.

a. The bill establishes a class of persons 
eligible for subsistence hunting and fishing made up of any 
Alaska resident who goes to a "rural area", takes fish or game, 
and uses it there.

b. Equal protection prohibits treating individ­
uals similarly situated with respect to the subject matter of a 
statute or regulation differently.

c. It is hard to see how long term campers are 
similarly situated to residents living in rural communities or 
areas. (Please see my April 24, 1985 letter to Representative
John Sund which concludes that equal protection would not be
violated by identifying subsistence uses as uses by rural Alaska 
residents.)

d. People from outside of the rural area in which 
the hunting or fishing occurs may very well be situated sitr larly 
to each other, and whether or not they stay in the area long 
enough to consume the resource harvested may not be a difference 
relevant for equal protection purposes.

3. Enforcement problems. Enforcement will be extreme­
ly difficult, since whether subsistence fishing or personal use 
fishing regulations apply to an individual is dependent on where 
the individual intends to make use of the fish caught. Likewise, 
whether sport or subsistence hunting regulations apply depends on 
where the individual intends to use the game taken. This will 
probably make enforcement quite confusing.

If you have any further questions, please do not 
hesitate to call.

LIS:rn

Attachment

cc: Dennis Kelso
Steve Behnke



( b )  T h e  B o a r d  o f  F i s h e r i e s  s h a l l  a l l o c a t e  h a r v e s t a b l e  
s u r p l u s e s  o f  f i s h  s t o c k s  i n  a  m a n n e r  t h a t  e n s u r e s  A l a s k a  
r e s i d e n t s  a r e  a f f o r d e d  a  r e a s o n a b l e  o p p o r t u n i t y  f o r  s p o r t  - a n d  
p e r s o n a l  u s e  f i s h i n g ,  a n d  s h a l l  a d o p t  r e g u l a t i o n s  a u t h o r i z i n g  
t h e s e  t y p e s  o f  t a k i n g s  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  ( A S  4 4 . 6 2 ) ,  u n l e s s  t h e  r e g u l a t i o n s  w i l l  
j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  m a i n t e n a n c e  o f  a  f i s h  s t o c k  
o n  a  s u s t a i n e d - y i e l d  b a s i s  o r  w i t h  t h e  c o n t i n u a n c e  o f  
s u b s i s t e n c e  u s e s .  T a k i n g s  a u t h o r i z e d  u n d e r  t h i s  s u b s e c t i o n  a r e  
s u b j e c t  u o  r e a s o n a b l e  r e g u l a t i o n  o f  s e a s o n s ,  c a t c h  l i m i t s ,  a n d  
m e t h o d s  a n d  m e a n s .

Sec. 3 AS 16.05.251 (b) is repealed and reenacted to read:

L e t t e r  o f  I n t e n t

T h e  L e g i s l a t u r e  r e c o g n i z e s  t h a t  p e r s o n a l  u s e  o f  f i s h  a n d  
w i l d l i f e  i s  a  v a l u a b l e  p a r t  o f  A l a s k a n  l i f e .  A l t h o u g h  s p o r t ,  
c o m m e r c i a l  a n d  p e r s o n a l  u s e  h u n t i n g  o r  f i s h i n g  a r e  n o t  
a f f o r d e d  a  s t a t u t o r y  p r i o r i t y  o v e r  e a c h  o t h e r ,  t h e  b o a r d s  m u s t  
e s t a b l i s h  a l l o c a t i o n s  t h a t  e n s u r e  a l l  A l a s k a n s  h a v e  a  
r e a s o n a b l e  o p p o r t u n i t y  f o r  s p o r t  o r  p e r s o n a l  u s e  f i s h i n g  o r  
h u n t i n g ,  u n l e s s  s u c h  r e g u l a t i o n s  w o u l d  j e o p a r d i z e  o r  i n t e r f e r e  
w i t h  t h e  m a i n t a i n a n c e  o f  a  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  o r  • 
w i t h  t h e  c o n t i n u a n c e  o f  s u b s i s t e n c e .  T h e  a l l o c a t i o n  p r o c e s s  
s h a l l  b e  d e s i g n e d  t o  e n s u r e  t h a t  t h e s e  u s e r  g r o u p s  a r e  t r e a t e d  
f a i r l y  o v e r a l l .
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S p o r t  f i s h i n g  o p p o r t u n i t i e s  i n  t h e  s t a t e  a r e  b e c o m i n g  i n t e n s e l y  
p o p u l a r  w i t h  b o t h  r e s i d e n t s  a n d  n o n - r e s i d e n t s  a c t i v e l y  p u r s u i n g  
t h i s  h o b b y .  T h e  f a c t s  a n d  f i g u r e s  p r e s e n t e d  b e l o w  a r e  p r e s e n t e d  
i n  t h e  1 9 8 3  S t a t e w i d e  S p o r t  F i s h  H a r v e s t  S u r v e y .  A l l  f i g u r e s  
r e p r e s e n t  r e c o r d  h i g h s  a n d  r e f l e c t  a n  i n c r e a s e  o f  6% i n  a n g l e r s  
a n d  7% i n c r e a s e  i n  a n g l e r  d a y s  o v e r  ' 1 9 8 2  .  1 9 8 4  f i g u r e s  a r e
p r e s e n t l y  u n a v a i l a b l e  b u t  r e f l e c t  a  s i m i l a r  i n c ^ a s e  o v e r  1 9 8 3 .

S T A T E W I D E  F I S H I N G  P R E S S U R E

° 3 0 9 , 9 9 8  a n g l e r s  f i s h e d  s t a t e w i d e

0 72 %  r e s i d e n t  -  28%  n o n - r e s i d e n t

0 1 , 7 3 2 , 5 2 8  a n g l e r  d a y s  w e r e  f i s h e d  i n  1 9 8 3

R E C R E A T I O N  I N  U P P E R  C O O K  I N L E T  I S  B I G  B U S I N E S S

0 A  t o t a l  o f  9 4 8 , 3 3 0  a n g l e r  d a y s  (5 5 %  o f  s t a t e  t o t a l )  w a s  s p e n t  
f i s h i n g  i n  U p p e r  C o o k  I n l e t  i n  1 9 8 3  ( K e n a i  a n d  S u s i t n a )

0 20 %  o f  t h e  C o o k  I n l e t  a n g l e r s  a r e  n o n - r e s i d e n t ;  8 0 %  a r e
r e s i d e n t s .  T h e  s t a t e w i d e  a v e r a g e  i s  2 8 %  n o n - r e s i d e n t  c o n s e ­
q u e n t l y  t h i s  f i s h e r y  s u p p o r t s  a  s t r o n g  r e s i d e n t  u s e  p a t t e r n .

° W e  e s t i m a t e  w e l l  o v e r  1 0 0  m i l l i o n  d o l l a r s  a  y e a r  a r e  s p e n t  b y
t h e  a n g l i n g  p u b l i c  i n  p u r s u i t  o f  f i s h i n g  i n  U p p e r  C o o k  I n l e t .

0 T h e  S o u t h c e n t r a . 1  E c o n o m i c  S u r v e y  i s  d e s i g n e d  t o  p r o v i d e
r e v e n u e  p r o j e c t i o n s  t h a t  w i l l  e s t i m a t e  t h e  c o n t r i b u t i o n  o f  
s p o r t  f i s h i n g  t o  l o c a l  a n d  r e g i o n a l  e c o n o m i e s .

° F i s h e r i e s  a r e  a l m o s t  t o t a l l y  l i m i t e d  t o  e x i s t i n g  r o a d s  -
c r e a t e s  v e r y  i n t e n s i v e  f i s h e r i e s .

0 E x c e l l e n t  o p p o r t u n i t y  t o  p r o v i d e  a  l o n g - t e r m  p e r m a n e n t  l a n d
a n d  w a t e r  b a s e  f o r  t h e  g r e a t l y  e x p a n d i n g  r e c r e a t i o n a l  p u b l i c .

K E N A I  P E N I N S U L A

0 T h e  K e n a i  P e n i n s u  - ^ o p o r t s  t h e  l a r g e s t  s p o r t  f i s h e r y  i n  t h e
s t a t e  w i t h  3 4 %  o f  t  s t a t e w i d e  e f f o r t  l o c a t e d  h e r e .  ( 5 9 2 , 8 4 6  
a n g l e r  d a y s )

° T h e  R u s s i a n  R i v e r  s o c k e y e  f i s h e r y  g e n e r a t e s  a  t r e m e n d o u s
i n t e r e s t  o n  t h e  p a r t  o f  s p o r t  a n g l e r s  w i t h  3 5 , 0 1 8  a n g l e r  d a y s  
f i s h e d .

° T h e  K e n a i  R i v e r  a l o n e  h a d  2 2 9 , 2 2 8  a n g l e r  d a y s  o f  u s e  r e p r e s e n t ­
i n g  13 %  o f  t h e  s t a t e w i d e  t o t a l .

° T h e  t r o p h y  k i n g  s a l m o n  f i s h e r y  i n  t h e  K e n a i  R i v e r  i s  b y  f a r
t h e  m o s t  p o p u l a r  i n  t h e  s t a t e .  K i n g s  w e i g h i n g  8 0  p o u n d s  o r  
m o r e  a r e  h a r v e s t e d  e a c h  y e a r .

SPORT FISHING IN COOK INLET
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SPORT FISHING IN COOK INLET (Continued)

S U S I T N A ,  L I T T L E  S U S I T N A  A N D  K N I K  F I S H E R I E S

° T h e s e  f i s h e r i e s  c o l l e c t i v e l y  p r o v i d e  2 8 0 , 5 1 2  a n g l e r  d a y s  o f  
f i s h i n g  o p p o r t u n i t i e s .

° T h e  S u s i t n a  d r a i n a g e  o f f e r s  a  l a r g e l y  u n t a p p e d  s j  f i s h
r e s o u r c e  n o r t h  o f  A n c h o r a g e  a s  a c c e s s  i s  l i m i t e d  t o  t h e  r o a d

° E v e n  w i t h  v e r y  l i m i t e d  a c c e s s  t o  w e s t s i d e  S u s i t n a  t r i b u t a r i e s  
t h e  f o l l o w i n g  s t r e a m s  p r o v i d e d  e x c e l l e n t  s p o r t  f i s h  o p p o r t u n i ­
t i e s  ( a l l  w e s t s i d e  s y s t e m s  p r o v i d e  7 4 , 6 5 2  a n g l e r  d a y s  o f  
o p p o r t u n i t y ) .

0 W i l l o w  C r e e k  a c c e s s  w i l l  g r e a t l y  e n h a n c e  t h e  p u b l i c ' s  a b i l i t y  
t o  g e t  t o  t h e s e  f i s h e r i e s .

0 T h e  L i t t l e  S u s i t n a  R i v e r  i s  t h e  f a s t e s t  g r o w i n g  f i s h e r y  i n  t h e  
s t a t e  w i t h  o v e r  3 5 , 0 0 0  a n g l e r  d a y s  o f  e f f o r t .  C a m p i n g  d e v e l o p ­
m e n t ,  p a r k i n g  a n d  l a u n c h  r a m p s  s l o w  t h i s  f i s h e r y ' s  g r o w t h .

s y s t e m .

D e s h k a  
A l e x a n d e r  
L a k e  C r e e k  
T a l a c h u l i t n a

2 3 , 1 7 4  a n g l e r  d a y s  
9 , 4 2 5  a n g l e r  d a y s  

1 4 , 7 4 9  a n g l e r  d a y s  
4 , 5 6 6  a n g l e r  d a y s
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# 0
MEMORANDUM State of Alaska

t o : R o n  J o l i n ,  C h a i r m a n
J o i n t  B o a r d s  o f  F i s h  a n d  G a m e

o a t e : M a r c h  1 5 ,  1 9 8 5

F ILE  NO :

T E L E P H O N E  NO : 4 6 5 - 4 1 0 0

f r o m : D o n  W . C o l l i n s w o r t h  
C c m n i s s i o n e t
D e p a r t m e n t  o f  F i s h  a n d  G a m e

s u b j e c t . M a n a g e m e n t  I s s u e s  
A r i s i n g  F r c m  t h e  
M a d i s o n  D e c i s i o n

I N I T I A L  A S S E S S M E N T

A s  y o u  r e q u e s t e d ,  m y  s t a f f  h a s  c o m p l e t e d  a n  i n i t i a l  a s s e s s m e n t  o f  t h e  
M a d i s o n  d e c i s i o n ' s  i m p l i c a t i o n s  f o r  f i s h  a n d  w i l d l i f e  m a n a g e m e n t .  T h i s  
m e m o r a n d u m  u s e s  t h e  C o o k  I n l e t ,  N a k n e k  P a v e r ,  a n d  C o p p e r  R i v e r  f i s h e r i e s  
a s  e x a m p l e s ,  b u t  M a d i s o n  a l s o  a f f e c t s  e x i s t i n g  B o a r d  o f  F i s h e r i e s  
r e g u l a t i o n s  f o r  A n g o o n  a n d  L a k e  I l i a m n a - L a k e  C l a r k  a n d  e x i s t i n g  G a m e  
B o a r d  r e g u l a t i o n s  f o r  p e r m i t  h u n t s .

A l t h o u g h  t h e  G a m e  B o a r d  h a s  n o t  a p p l i e d  t h e  e i g h t  c r i t e r i a  i n  t h e  s a m e  
w a y  t h e  B o a r d  o f  F i s h e r i e s  h a s ,  D e p a r t m e n t  o f  L a w  h a s  s a i d  t h a t  t h e  G a m e  
B o a r d  m a y  b e  u n a b l e  t o  c o n t i n u e  p r o v i d i n g  p e r m i t  h u n t s  r e s t r i c t e d  t o  
p a r t i c u l a r  c a n n u n i t i e s  u n l e s s  g u i d e d  h u n t i n g  a n d  h u n t i n g  b y  n o n - r e s i d e n t s  
h a v e  a l r e a d y  b e e n  e l i m i n a t e d .  F u r t h e r  t h e  l e g a l  a n a l y s i s  c o n c l u d e s  t h a t  
M a d i s o n  m a y  r e q u i r e  t h e  G a m e  B o a r d  t o  d i s c o n t i n u e  n o n - s t a t e - r e s i d e n t  a n d  
g u i d e d  h u n t i n g  f o r  a l l  p e r m i t  h u n t s .

D e p a r t m e n t  o f  L a w  a n d  t h e  m a n a g e m e n t  d i v i s i o n s  a r e  c o n t i n u i n g  t o  a n a l y z e  
M a d i s o n  i m p a c t s  a n d  m o r e  i n f o r m a t i o n  w i l l  b e  d e v e l o p e d .  H o w e v e r ,  t h i s  
m e m o r a n d u m  i s  i n t e n d e d  t o  a l e r t  y o u  t o  s a n e  o f  t h e  a n t i c i p a t e d  a r e a  
I m p a c t s .

C O O K  I N L E T / K E N A I  R I V E R / S U S I T N A  R I V E R  S A L M O N

T e s t i m o n y  a n d  d a t a  p r e s e n t e d  t o  t h e  B o a r d  o f  F i s h e r i e s  i n d i c a t e  t h a t  
w i t h i n  t h e  l a s t  2 0 - 3 0  y e a r s ,  a l m o s t  e v e r y  p a r t  o f  C o o k  I n l e t ,  i n c l u d i n g  
K n i k  A r m  a n d  T u m a g a i n  A r m ,  h a s  b e e n  o p e n  t o  s u b s i s t e n c e  s e t - n e t  f i s h i n g  
f o r  s a l m o n  ( B r a u n d ,  1 9 8 0 ) .  T h e  o p e n  s e a s o n  f o r  f i s h i n g  v a r i e d  f r c m  
l o c a t i o n  t o  l o c a t i o n ,  a s  w e l l  a s  t h r o u g h  t i m e ,  b u t  i n c l u d e d  t h e  p e r i o d  
M a y  t h r o u g h  S e p t e m b e r .  U n t i l  1 9 7 8 ,  5 0  f a t h o m s  o f  n e t  c o u l d  b e  u s e d  i n  
m a n y  a r e a s .  S p e c i e s  h a r v e s t e d  i n  t h e s e  s e t - n e t  f i s h e r i e s  i n c l u d e d  
p r i m a r i l y  k i n g s ,  s o c k e y e ,  a n d  c o h o .

A s  A n c h o r a g e  a n d  t h e  K e n a i  P e n i n s u l a  g r e w ,  s u b s i s t e n c e  s a l m o n  s e a s o n s  
w e r e  g r a d u a l l y  r e s t r i c t e d  u n t i l  o n l y  s m a l l  a r e a s  r e m a i n e d  o p e n  f o r  v e r y  
s h o r t  p e r i o d s  w i t h  l i m i t e d  g e a r .  S i n c e  1 9 8 0 ,  s u b s i s t e n c e  f i s h e r i e s  h a v e  
b e e n  a u t h o r i z e d  i n  v e r y  l i m i t e d  a r e a s  f o r  r e s i d e n t s  o f  T y o n e k , E n g l i s h  
B a y ,  a n d  P o r t  G r a h a m  o n l y .

T h e  i m p a u . s  o f  t h e  M a d i s o n  d e c i s i o n  o n  e x i s t i n g  C c o k  I n l e t  f i s h e r i e s  
d e p e n d  o n  h o w  m a n y  p e o p l e  d e c i d e  t o  p a r t i c i p a t e ,  <ind w h e r e  a n d  w h e n  t h e y
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f i s h ,  w h i c h  n a k e s  i t  d i f f i c u l t  f o r  u s  t o  p r e c i s e l y  a s s e s s  i m m e d i a t e  o r  
l o n g  t e r m  e f f e c t s .  A t  a  m i n im u m ,  h o w e v e r ,  w e  w o u l d  e x p e c t  t o  s e e  a n  
i n c r e a s e  i n  t h e  g i l l  n e t  h a r v e s t  o f  w e s t  s i d e  a n d  S u s i t n a  R i v e r  k i n g  
s a l m o n ,  s i n c e  a n y  A l a s k a n  w i l l  b e  a b l e  t o  p a r t i c i p a t e  i n  t h e  T y o n e k  
d i s t r i c t  s u b s i s t e n c e  k i n g  f i s h e r y .  T h i s  f i s h e r y  b e g i n s  i n  M a y ,  a n d  h a s  
l i m i t s  o f  7 0  k i n g s  p e r  h o u s e h o l d .  P r e s e n t l y ,  t h i s  f i s h e r y  i s  r e s t r i c t e d  
t o  p e r s o n s  d o m i c i l e d  i n  T y o n e k ,  a n d  o n  a v e r a g e ,  2 , 0 0 0  k i n g s  h a v e  b e e n  
h a r v e s t e d  a n n u a l l y .

I t  i s  i m p o s s i t  .e  t o  p r e d i c t  h o w  m u c h  n e w  e f f o r t  w o u l d  o c c u r ,  b u t  a n y  
s i g n i f i c a n t  i i  c r e a s e  i n  t h i s  f i s h e r y '  v ; . . l l  r e q u i r e  c o m p e n s a t i n g  
r e d u c t i o n s  i n  t h e  e x p a n d i n g  s p o r t  f i s h e r y  o f  t h e  S u s i t n a  d r a i n a g e .  
T h i s ,  o f  c o u r s e ,  w o u l d  m e a n  r e d u c t i o n s  i n  s e a s o n s ,  b a g  l i m i t s ,  o r  e v e n  
c l o s u r e s  o f  c e r t a i n  a r e a s  t o  f i s h i n g  i f  t h e  s u b s i s t e n c e  h a r v e s t  g r o w s  
s u b s t a n t i a l l y .

I n  a d d i t i o n ,  t h e  K e n a i  P e n i n s u l a  s u b s i s t e n c e  n e t  f i s h e r i e s  w h i c h  e x i s t e d  
i n  t h e  l a t e  1 9 7 0 s ,  a n d  w h i c h  h a v e  b e e n  c l o s e d  s i n c e  1 9 8 0 ,  m a y  h a v e  t o  b e  
r e o p e n e d  t o  a l l  A l a s k a n s .  T h i s  w o u l d  i n c l u d e  s e t  n e t  f i s h e r i e s  o n  k i n g ,  
s o c k e y e ,  a n d  c o h o  s t o c k s  w h i c h  e n t e r  a l l  o f  t h e  K e n a i  P e n i n s u l a  
d r a i n a g e s .  K i n g  a n d  c o h o  s t o c k s ,  w h i c h  a r e  a l r e a d y  t h e  f c c u s  o f  m a j o r  
a l l o c a t i o n  c o n f l i c t s  b e t w e e n  s p o r t  a n d  c o m m e r c i a l  u s e r s ,  w i l l  n o w  h a v e  
t j  b e  s h a r e d  w i t h  a n o t h e r  u s e r  g r o u p ,  w h i c h  w i l l  h a v e  a  p r i o r i t y .  
A d d i t i o n a l  h a r v e s t  r e s t r i c t i o n s  o n  s p o r t  a n d  c o m m e r c i a l  f i s h e r i e s  i n  
C o o k  I n l e t  m a y  h a v e  t o  b e  i m p o s e d  e i t h e r  b e f o r e  t h e  f i s h i n g  s e a s o n  o r  
i n - s e a s o n  a s  w e  d e t e r m i n e  w h e t h e r  e s c a p e m e n t s  a r e  b e i n g  a c h i e v e d .

B e c a u s e  o f  r e c e n t  r e g u l a t o r y ’ c o n s t r a i n t s ,  p a s t  h a r v e s t s  a r e  a  p o o r  
i n d i c a t o r  o f  t h e  p o t e n t i a l  d e m a n d  f o r  s u b s i s t e n c e  f i s h i n g  i n  C c o k  I n l e t .  
F u r t h e r ,  r e c o r d e d  h a r v e s t s  p r o b a b l y  u n d e r e s t i m a t e  t h e  a c t u a l  h i s t o r i c a l  
s u b s i s t e n c e  h a r v e s t  d u e  t o  i n a d e q u a t e  c a t c h  r e p o r t i n g  s y s t e m s .  I f  
a c c e s s i b l e  b e a c h  a r e a s  a r e  o p e n e d  t o  n e t  f i s h i n g ,  w e  w o u l d  e x p e c t  a  
s u b s t a n t i a l  i n t e r e s t ,  s i m i l a r  t o  t h a t  i n  t h e  C o p p e r  R i v e r  d i p  n e t  
f i s h e r y / .  O n e  i n d i c a t o r  o f  t h i s  d e m a n d  i s  t h e  f a c t  t h a t  p a r t i c i p a t i o n  i n  
t h e  C o o l :  I n l e t  s u b s i s t e n c e  f i s h e r y  i n c r e a s e d  f r c m  l e s s  t h a n  1 0 0  p e o p l e  
t o  m o r e  t h a n  1 , 3 0 0  b e t w e e n  1 9 7 7  a n d  1 9 8 0 ,  b e f o r e  t h e  B o a r d  a d o p t e d  t h e  
r e g u l a t i o n s  r e s t r i c t i n g  s u b s i s t e n c e  u s e .  A n  a d d i t i o n a l  i n d i c a t o r  o f  
d e m a n d  a r e  t h e  r e q u e s t s  t h e  F i s h e r i e s  E o a r d  h a s  r e c e i v e d  f r c m  p e o p l e  
w a n t i n g  t o  f i s h  w i t h  n e t s  i n  K n i k  A r m  a n d  o t h e r  p a r t s  o f  C o o k  I n l e t .

I n  a n  e x t r e m e  s c e n a r i o ,  t h e  B o a r d  c o u l d  b e  r e q u i r e d  b y  a  c o u r t  t o  
a u t h o r i z e  s u b s i s t e n c e  f i s h i n g  w h e r e v e r  i t  h a s  o c c u r r e d  i n  C c o k  I n l e t ,  
T u m a g a i n  A r m ,  a n d  K n i k  A r m ,  t h r o u g h o u t :  t h e  s u m m e r ,  b y  a n y  A l a s k a n .  T h e  
M a d i s o n  d e c i s i o n  c l e a r l y  s t a t e s  t h a t  s p o r t  a n d  c o m m e r c i a l  u s e s  m u s t  b e  
e l i m i n a t e d  b e f o r e  s u b s i s t e n c e  u s e s  c a n  b e  r e s t r i c t e d .  T h e r e f o r e ,  i t  
s e e m s  u n l i k e l y  t h a t  t h e  B o a r d  o r  d e p a r t m e n t  c c u l d  i m p o s e  s u b s i s t e n c e  
h a r v e s t  l i m i t s  o r  q u o t a s  t o  e n s u r e  t h a t  c o m m e r c i a l  a n d  s p o r t  u s e s  c o u l d  
c o n t i n u e .

I n  su m m a ry .', w e  s e e  m a j o r  d e m a n d s  b e i n g  im p o s e d  u p o n  t h e  d e p a r t m e n t  f o r  
i n - s e a s o n  m o n i t o r i n g  a n d  m a n a g e m e n t  o f  a l l  h a r v e s t s  t o  e n s u r e  a d e q u a t e  
e s c a p e m e n t s  i n  C o o k  I n l e t .  W e  a l s o  s e e  t h e  p o t e n t i a l  f o r  c o n f u s i o n  a n d  
c o n t r o v e r s y  o v e r  C o o k  I n l e t  s a l m o n  m a n a g e m e n t  e s c a l a t i n g  a n d  m a k i n g  i t  
m e r e  c o m p l e x .
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N A K N E K  R I V E R  S A L M O N

T h e  N a k n e k  F i v e r  i s  c u r r e n t l y  o p e : ;  t o  s u b s i s t e n c e  f i s h i n g  c n l y  b y  
r e s i d e n t s  o f  t h e  N a k n e k  a n d  K v i c h a k  r i v e r  d r a i n a g e s .  T h i s  r e g u l a t i o n  
w a s  a d o p t e d  i n  1 9 8 1  b e c a u s e  o f  c o n c e r n  a b o u t  g r o w t h  i n  t h e  N a k n e k  
s u b s i s t e n c e  s a l m o n  f i s h e r y  b y  o t h e r  A l a s k a n s .  F r c m  1 9 7 6  t o  1 9 8 0 ,  
p a r t i c i p a t i o n  a n d  k i n g  h a r v e s t s  i n  t h e  N a k n e k  s u b s i s t e n c e  f i s h e r s ' 1 
d o u b l e d  a s  m o r e  p e o p l e  l e a r n e d  a b o u t  t h e  f i s h e r y  a n d  c a m e  t o  t h e  
N a k n e k - K i n g  S a l m o n  a r e a  t o  t a k e  p a r t  i n  i t .

T h e  B o a r d ,  l o c a x  r e s i d e n t s ,  a n d  s p o r t  f i s h e r m e n  a l l  b e c a m e  c o n c e r n e d  
t h a t  t h i s  g r o s s i n g  h a r v e s t  v /a s  b e g i n n i n a  t o  a f f e c t  t h e  a l l o c a t i o n  o f  t h e  
N a k n e k  R i v e r ' s  l i m i t e d  k i n g  s a l m o n  s t o c k s .  B y  r e s t r i c t i n g  t h e  f i s h e r y  
t o  l o c a l  r e s i d e n t s ,  t h e  B e a r d  o f  F i s h e r i e s  w a s  a b l e  t o  a l l o w  c o n t i n u e d  
d e v e l o p m e n t  o f  t h e  N a k n e k  s p o r t  f i s h e r /  o n  k i n g s , w h i c h  h a s  b e c o m e  
i n c r e a s i n g l y  s i g n i f i c a n t  t o  g u i d e s  a n d  t r a n s p o r t a t i o n  s e r v i c e s .  B y  
c r e a t i n g  a  p e r s o n a l  u s e  s o c k e y e  f i s h e r y  o n  t h e  N a k n e k ,  t h e  E o a r d  w a s  
a b l e  t o  a c c o m m o d a t e  n o n - l o c a l  f i s h i n g  d e m a n d  a n d  s h i f t  i t  t o  m o r e  
a b u n d a n t  s p e c i e s ,

T h e  N a d i s o n  d e c i s i o n  a p p e a r s  t o  o p e n  t h e  N a k n e k  n e t  s u b s i s t e n c e  f i s h e r y  
a g a i n  t o  a i l  r e s i d e n t s  o f  t h e  s t a t e .  I f  s i g n i f i c a n t  e f f o r t  o c c u r s ,  i t  
s e e m s  q u i t e  l i k e l y  t h a t  r e s t r i c t i o n s  w i l l  h a v e  t o  b e  I m p o s e d  o n  t h e  
s p o r t  f i s h e r y  i n  o r d e r  t o  e n s u r e  k i n g  s a l m o n  e s c a p e m e n t .

C O P P E R  R I V E R / P R I N C E  W I I X I A M  S O U N D  S A L M O N

H i s t o r i c a l l y ,  C o p p e r  R i v e r  s o c k e y e  h a v e  b e e n  h a r v e s t e d  b y  c o m m e r c i a l  
f i s h e r m e n  i n  P r i n c e  W i l l i a m  S o u n d ,  r e s i d e n t s  o f  t i l e  C o p p e r  B a s i n  a n d  
o t h e r  i n t e r i o r  c o m m u n i t i e s ,  a s  w e l l  a s  F a i r b a n k s  a n d  A n c h o r a g e  
r e s i d e n t s .  W i t h  p o p u l a t i o n  g r o w t h  a n d  i n c r e a s e d  p u b l i c i t y ,  t h e  C h i t i n a  
d i p  n e t  f i s h e r y  g r e w  d r a m a t i c a l l y ;  h a r v e s t s  m o r e  t h a n  t r i p l e d  f r c m  1 9 8 0  
t o  1 9 8 3 .  A d d i t i o n a l l y ,  m a n y  u r b a n  d i p  n e t  f i s h e r m e n  p r e f e r r e d  t o  f i s h  
t h e  e a r l y  p o r t i o n  o f  t h e  C o p p e r  R i v e r  r u n ,  w h i c h  p o s e d  p o t e n t i a l l y  
s e v e r e  m a n a g e m e n t  p r o b l e m s  f o r  e a r l y  r u n  s o c k e y e .  A b o u t  5 0  p e r c e n t  o f  
t h e  C o p p e r  R i v e r  r u n  p a s s e s  t h r o u g h  t h e  c o m m e r c i a l  f i s h e r y  d i s t r i c t  i n  
t h e  f i r s t  t w o  t o  t h r e e  w e e k s  o f  t h e  s e a s o n ,  w h i c h  m e a n s  a n y  m a n a g e m e n t  
d e c i s i o n s  t o  r e s t r i c t  t h e  f i s h e r y  m u s t  b e  m a d e  o n  v e r y  s h c r t  n o t i c e .

A s  s u b s i s t e n c e  h a r v e s t s  i n c r e a s e d  i n  t h e  1 9 7 0 s ,  t h e  b o a r d  b e g a n  
r e s t r i c t i n g  f i s h w h e e l  a n d  d i p  n e t  h a r v e s t s  i n  t h e  C o p p e r  F i v e r .  I n  
1 9 8 4 ,  t h e  b e a r d  e x a m i n e d  s u b s i s t e n c e  d i p  n e t  a n d  f i s h w h e e l  f i s h e r i e s  i n  
t h e  C o p p e r  F i v e r .  I t  a u t h o r i z e d  s u b s i s t e n c e  f i s h i n g  f o r  C o p p e r  E a s i n  
r e s i d e n t s .  H a r v e s t  b y  t h e  s u b s i s t e n c e  f i s h e r y  w a s  p r e d i c t e d  t o  b e  
a p p r o x i m a t e l y  2 0 , 0 0 0  s a l m o n  a n d  i n d i v i d u a l  b a g  l i m i t s  c o u l d  g o  a s  h i g h  
a s  5 0 0 .  T h e  b o a r d  t h e n  e s t a b l i s h e d  a  p e r s o n a l  u s e  f i s h e r y  f o r  p e o p l e  
w h o  d i d  n o t  r e s i d e  i n  t h e  c o m m u n i t i e s  i d e n t i f i e d ,  a s  h a v i n g  s u b s i s t e n c e  
u s e s .  T h e  p e r s o n a l  u s e  f i s h e r ; /  h a d  b a g  l i m i t s  c f  1 5  s a l m o n  f o r  
i n d i v i d u a l s  a n d  3 0  f o r  h o u s e h o l d s .  T h e  t o t a l  c a t c h  w a s  l i m i t e d  t o  
6 0 , 0 0 0  s o c k e y e  p l u s  t w e n t y - f i v e  p e r c e n t  o f  a n y  e x c e s s  e s c a p e m e n t .  T h e  
i n - r i v e r  s p o r t  f i s h e r /  v /a s  p r e d i c t e d  t o  h a r v e s t  a p p r o x i m a t e l y  5 , 0 0 0  
s c c k e y e  a n d  t h e  P r i n c e  W i l l i a m  S o u n d  c o m m e r c i a l  d r i f t  g i l l  n e t  f i s h e r y  
v/a s  m a n a g e d  t o  p r o v i d e  f o r  t h e s e  k n o w n  h a r v e s t  a n d  e s c a p e m e n t  l e v e l s .
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U n d e r  M a d i s o n , t h e  F i s h e r i e s  B o a r d  m a y  h a v e  d i f f i c u l t y  i n  p r e d i c t i n g  
h a r v e s t  l e v e l s  f .  > C o p p e r  R i v e r  f i s h w h e e l  a n d  d i p  n e t  f i s h e r y ,  d u e  
t o  u n c e r t a i n t y  a b c .  •/ m a n y  p e o p l e  v / i l l  p a r t i c i p a t e *  a n d  h r n  m a n y  f i s h  
t h e y  w i l l  t a k e .  A d u u . _  m a l  m a n a g e m e n t  p r o b l e m s  a r e  p o s e d  b v  t h e  t i m i n g  
o f  t h e  s o c k e y e  r u n  a n d  t h e  h e a v y  d i p  n e t  h a r v e s t ,  w h i c h  o c c u r s  o n  t h e  
e a r l y  p a r t  o f  t h e  r u n .  T h e s e  c o n s i d e r a t i o n s  s e e m  t o  r e o u i r e  m o r e  
c o n s e r v a t i v e  m a n a g e m e n t  o f  t h e  P r i n c e  W i l l i a m  S o u n d  c o m m e r c i a l  f i s h e r y .

I n  s u m m a r y ,  w e  s e e  a  n u m b e r  o f  c o m p l e x  m a n a g e m e n t  i s s u e s  a r i s i n a  f r c m  
t h e  M a d i s o n  d e c i s i o n .  R e g u l a t i o n  s p e c i a l i s t s  f o r  C o m m e r c i a l  F i s h e r i e s  
a n d  G a m s  D i v i s i o n s  a r e  p r e s e n t l y  i d e n t i f y i n g  t h e  s p e c i f i c  r e g u l a t o r y  
o p t i o n s  w h i c h  t h s  B o a r d s  c o u l d  a d d r e s s  f o r  t h e  u p c o m i n g  s e a s o n .
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Briefing memorandum: 
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I. Suggested Attendees

A. Governor Sheffield and appropriate staff

B. Department of Fish and Game

1. Don U. Collinsv7orth, Commissioner
2. Dennis D. Kelso, Deputy Commissioner
3. Steven 11. Behnke, Director, Division of Subsis­

tence

C. Department of Law

1. Norman Gorsuch, Attorney General
2. Larri Irene Spengler, Assistant Attorney General

II. Issue Summary

For several years, the Boards of Fisheries and Game
have implemented the state subsistence law in a way 
which protected fishing and hunting by rural Alaskans.

At the same tim< the boards provided reasonably for 
other uses, sue. as personal use net fishing by non- 
rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi­
fied as complying with the federal" subsistence law, 
ANILCA.


