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CITY OF VALDEZ, ALASKA

RESOLUTION NO. 8512

A RESOLUTION OF THE CUT OF VALDEZ, ALASKA
URGING IMMEDIATE PASSAGE OF SENATE BILL 231
AND HOUSE BILL 288, RELATING TO SUBSISTENCE
FISHERIES, BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently
found the Alaska Board of Fisheries Regulation, 5 AAC 01.597
inconsistent with the Legislative intent to provide guidelires
for the protection of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the
authority delegated to the Board because it operates too
restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the
form of Senate Bill 231 and House Bill 288 which provides th >
necessary definition and clarification of the subsistence and
nonsubsistence fishery issues, and

WHEREAS, the economy of the City of Valdez is critically
dependent on the revenue and employment resulting from the
commercial and sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288
when enacted will serve to the benefit of subsistence, personal
us*., commercial and sport fisheries, and the Board's management
of Alaska's most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment
of Senate Bill 231 and House Bill 288 as proposed by Governor
Sheffield.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
VALDEZ, ALASKA this 1st day of April, 1985.

CITY OF VALDEZ, ALASKA

ATTEST:

Jinr'Watson
City Manager/City Clerk



A position

the U.S. FISh and W|Id
Service in Alaska
recommends that

. management of the
polar bear, walrus, and sea
otter shculd be returned to
the State of Alaska."

In 1973, undei terms of
the Marine Mammal
Protection Act, the FWS and
the National Marine Fisheries
Service assumed control of
ten species of marine
mammals in Alaska: the
FWS is responsible for the
polar bear, walrus and sea
otter, while the NMFS is
responsible for the sea lion,
beluga, and five species of
seals.

The FWS said its position
statement is based upon five
major points:

1 The Marine Mammal
Protection Act places
restrictions upon the federal
government that impedes
sound management.

2. Under the MMPA,
harvest of a marine mammal
species cannot be restricted
by federal action until stocks
have been found to be
depicted, and then only after
lengthy hearings before an
administrative law judge.

3. Under the Act. as
amended in 1981, the state
would be able to regulate
harvest before a stock

A lask s newest
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becomes depicted and this
would not require hearings
before an administrative law
judge.

4. The State of Alaska has
an established history of
high-quality research and
management of marine
mammals.

5. Legislative history of the
MMPA and amendments
consistently has shown the
intent of Congress to be for
return of marine mammal
management to the States.

While the FWS says it
favors return of management
of polar bears, walrus, and
sea otters to Alaska, it also
says that if the state decides
against such management, or
in the interim before
management is returned to

the state. “.. . the FWS will
begin a management
program.”

According to the
statement, “In 1981
Congress gave the FWS
specific authority to require
marking and tagging of
marine mammals taken by
Natives. In 1984, Congress
has issued a mandate to the
FWS to implement this
effort.”

Alaska Natives (Eskimos.
Indians. Aleuts) are the only
people allowed to hunt
marine mammals under the
federally administered
MMPA.

Last November the Alaska
Department of Fish and
Game scheduled 40 public
hearings throughout Alaska
to get the public's view on
return of marine mammal
management to the state.

The FWS position
statement was issued while
the public hearing process
was underway.
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0 DEAR SENATOR,
IN THE EVENT THAT HB288 DOES NOT PASS ANGOON WOULD BE NEGATIVELY

. IMPACTED BY NON-ANGOON RESIDENTS BECOMING ELIGIBLE. ANGOON IS
*'ONE OF TWO SOUTHEAST COMMUNITIESEFFECTED. THEA .D .F.G. ALLOCATION
0 WAS BASED UPON HOUSEHOLD NEEDIN AND AROUND ANGOON. WEWOULC
APPRECIATE YOUR SUFPORT FOR PASSAGE THIS YEAR. IF THE AREA WERE

. OPEN TO ALL USERS, RAPID DEPLETION OF SUBSISTANCE RESOURCES WDULD
BE INEVITABLE.
. THANK YOU,
EDWARD J GAMBLE SR MAYOR

. CITY OF ANGOON
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EMMONAK CORPORATION AMD CITY OF EMMONAK
JOINT RESOLUTION IN SUPPORT OF HOUSE BILL 288

TO ALL MEMBERS OP THE ALASKA LEGISLATURE:

THIS RESOLUTION expresses the moat urgent request by the
people of Emmonak that House B ill 288 be passed immediately.

Six hundred forty-one people live 1 .mmonak. Many, but
not all, are shareholders of Emmonak Corpo-- on. The primary
resource from which our people derive inc.?..*. and subsistence is
the lower Yukon fishery. This fishery provides ninety percent
(90%) of the cash income for the people of Emmonak. Nearly all
other non-governmental enterprises are also dependent upon cash
incijme from this fishery.

The lower Yukon fishery has historically been managed so as
to provide adequate fish for subsistence users without conflict
with commercial fishermen. This sustained yield management
can continue to provide for this balance and-for a —ha- m
community economy in Emmonak.

Recent developments in the law, particularly as expressed
in Madison v. Alaska Department of Fish and Game, Opinion No.
2911 of the Alaska Supreme Court, threaten the destruction of
the only viable cash economy in the lower Yukon eirea. At rhe
present time these developments, unless altered by passage of
House B ill 288, may end commercial fishing on the lower Yukon
for the 1985 season and possibly thereafter. The impact of this
development on our people, both commercial fishermen,
subsistence users, and other non-governmental enterprises, will

be catastrophic. A substantial portion, if not all of cur
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population, will find it necessary to seek governmental,
assistance for the barest of essentials absent the cash incomes
derived by the community from commercial fishing operations.

Even those of us who depend on subsistence fishing will be
injured due to the destruction of the cash economy of the lower
Yukon.

We unanimously have resolved to urge you to pass House B ill
288 as soon as possible. Preparations for the 1985 season have
already begun. These preparations require start-up' financing
which may become unavailable if tha current uncertainties
following Madison are not resolved immediately.

RESPECTFULLY SUBMITTED to the Legislature of the State of
Alaska this _ day of May, 1985.

EMMONAK CORPORATION CITY OF EMVONAK
By its Board of Directors

Martin B, Moore, Chairman Andren—Keily , Sr.,Mayor
Mr. Billy Charles Mary Ann Immamak,Vice Mayor
attest;

Ms. Elizabeth Carden

Mr. Raymond F. Waska, Sr. Secretary

Mr. Phillip G. Immamak.

Mr. Donald B. Reafox

JOINT RESOLUTION IN SUPPORT OF HOUSE BILL 288 Page 2
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Mr. James M. Kameroff

Mr'."Jacob A, Johnson, Sr.

Mr. Andrew G. Kelly, Sr.

JOINT RESOLUTION IN SUPPORT OF HOUSE BILL 288 Page 3



KENAlIT RIVER SPORTFISHING ASSOCIATION
3301 “T" Street Suite 202
Anchorage, Alaska 99503
Phone (907) 276-1451

May 7, 1985

To: All members of the Alaska Legislature
From: Kenai River Sportfishing Association
Subject: House Bill ="288

Kenai River Sportfishing Association strongly urges you to achieve
the following objective:

1. Complete legislation this year which will return us
as near as possible to the status that we experienced
prior to the Madison decision.

2. Install a "sunset clause”™ of either one or two years
in the event that problems occur and retire further
legislation.

3. Make every effort to have the legislation enforceable.

by Bob Gerdon, Jr.
acting President of Kenai River Sportfishing Association



To:

3805 Arctic Blvd., Suit*800 eAnchorage, Alaska 99503

May 7, 1985

All Members of the Alaska Legislature

Subject: House Bill 288

The Alaska Sportfishing Association feels strongly about

the following three points:

1.

Legislation 1is needed this year to preclude wide—
spread anarchy, particularly in the hunting area.

The legislation needs a sunset clause since the only
bill being presented or considered to date 1is from
the same organization that originated the devisive
1978 Subsistence bill.

Provisions must be included that will insure that Fish
and Game regulations and the allocations made by the
Boards of Fish and Game are enforceable, that is, sub—
sistence cannot be used as a defense in court to get
around these regulations.

ALL three points are necessary together to insure that
fair, well thought out, comprehensive, enforcable legis—
lation 1is passed. Sincerely,

Robert L. Hunter
Chairman, Legislative Committee



TO: MEMBERS, ALASKA STATE LEGISLATURE

FROM: Rep. Jack Fuller, Chairman,
House Interim Committee on Subsistence

DATE: October 10, 1985
SUBJECT: Subsistence Committee Hearings

The House Interim Committee on Subsistence would like to invite you to
join us for public hearings in early November. As the hearings will be

teleconferenced on a statewide basis, you may join us by participating

in your community ™ teleconference.

The first hearing in Anchorage, November 6, will begin with an update on
what has happened with the subsistence 1issue since the end of last

session. This update will include the current status of all litigation,
federal action, AFN"s legal petitions, comments by the Department of
Fish and Game, and issues before the Fisheries and Game Boards. In
addition, I will provide for the committee an analysis of the

House-passed bill in light of current problems.
I encourage you to join us in November.
The hearing schedule 1is as follows:

ANCHORAGE: Testimony from Anchorage area. All other sites may listen in.
Wednesday, November 6; 9 a.m.-1 p.m., 2:30-5:30 p.m., 7:00-9:00 p.m..
Location: Anchorage LIO, 1024 6th.

FAIRBANKS & INTERIOR: Testimony from Fairbanksarea and Interior. All
other sites may listen 1in. Thursday, November 7; 12:00-5:30 p.m.,
7:00-9:00 p.m. Location: Fairbanks LI0O, 315 Barnett St., Suite 101.

SOUTHEAST, PRINCE WILLIAM SOUND, KODIAK: Testimony from these areas. All
other sites may listen 1in. Tuesday, November 12; 9 a.m.-1I p-m.
Committee members and other Representatives present at their home sites.

WESTERN, NORTHWESTERN, SOUTHWESTERN: Testimony from these areas. All
other sites may listen 1in. Tuesday, November 12; 2 - 6:00 p.m.
Committee members and other Representatives present at their home sites.
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May 8, 1985
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Governor Bill Sheffield
Members of the
Alaska State Senate

Gentlemen:

The following members of the Kenai Peninsula Borough Assembly do
hereby request that a Subsistence Bill be enacted this session.
This"legislation should guard against the combined risks of

() Federal intrusion

(2 Unprosecuted violations of Fish and Game laws

(3) Possible closures of both sport and commercial seasons.
Please consider these possible negative effects, and implement a
subsistence law which protects all user groups.

As a result of the approaching end of the Legislative Session, and
restrictions upon the time of the Kenai Peninsula Borough Assembly,
v/e were unable to have this item considered as a formal matter of
business the Assembly. We therefore chose to utilize this forum
to express our opinions, and it needs to be clear that these are
only our opinions and not a statement of Borough policy.

Thank You For Your Consideration,
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Rural Alaska
Community Action Program, Inc.

May 9, 1985

Senator Arliss Sturgulewski
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Senator Sturgulewski:

On March 20, 1985 at our regular Board meeting th~- Rural Alaska

Community Action Program (RurAL CAP) passed Resolution 85-06, "lIn
Support of Legislation to Maintain Orderly Harvest of Fish and
Game Resources"™ (copy attached). RurAL CAP urges immediate action

to respond to the Madison Supreme Court decision.

HB 283 has been carefully considered in the House: the
teleconference hearings, the floor debates, the intensive media
coverage, and the bill"s ultimate approval May 4 have provided

extensive opportunity for public involvement. The time has come
for action on HB 288 1in the Senate, before adjournment of this
session.

The Madison Supreme Court ruling struck down the Board of
Fisheries®™ definition of subsistence, specifically the part that
said in order for a person to qualify as a subsistence user,
he/she would have to live in a rural area. The court said that
this definition did not give the kind of protection to
subsistence users that was meant to be given by the State of
Alaska®"s 1978 subsistence priority law.

The Eluska decision basically says that, since no regulations
currently exist for subsistence use of game, a subsistence hunter
cannot be prosecuted for taking moose or caribou, etc. if the
meat is used for subsistence.

The combination of these two decisions makes it impossible for the
Department of Fish and Game, and the Boards of Fish and Game to
manage the allocation of fish and game resources. The Madison
ruling has taken away their authority to regulate the taking of
fish and game. Presently, the only thing they can do is to apply
emergency regulations, but ONLY if the "sustained yield"” of any
resource 1is threatened. The likelihood of the "sustained yield"

Administration . P.O. Box 3-3908, Anchorage, AK 99501-0908 . (907) 279-2511



of, for example, salmon fisheries that used to be taken mostly by
commercial fishermen being threatened is very remote. Therefore,
the Madison ruling that says the Board of Fish cannot
differentiate between rural and urban to decide who is a
subsistence user and who is not, means that just about anyone in
Alaska qualifies for subsistence uses of fish and game. This
creates a critical situation: the commercial fishermen who rely
on Ffishing for their livelihood will have to wait until the
Department of Fish and Game or the Board of Fish says all
subsistence users have been satisfied before they will be allowed
to take commercial Fish. The sports fishermen will have to wait,
too. Meanwhile, who is to say WHEN the Board or Department can
say, truthfully and with documentation to back themselves up,
that ALL subsistence uses have been satisfied?

The Eluska decision further muddies the water: it says, since the
Madison ruling makes almost everybody subsistence users, and

since there are no regulations for subsistence hunting (because

of Madison there cannot be any) then almost anyone can take

almost anything in the name of subsistence.

We believe that individual senators are, in fact, concerned about
acting on the subsistence issue this session, and for good
reason: lack of action this session aimed at correcting the
imbalance created by the Madison court decision will result in
serious harm to commercial and sports users of especially
fisheries resources this spring and summer. Those who have
subsisted in rural Alaska will continue to do so and suffer
little or no impact as a result of inaction or delay by the
Senate in 1985. This 1inequity is not in the interest of the
people of Alaska. No public official could countenance a return
to the divisiveness of 1982 when the subsistence repeal effort
split the people of this State. By timely, responsible action
this session you have the opportunity to defuse a potentially
explosive situation.

Our constituency consists of both rural and urban residents;
subsistence, commercial and sports users of fish resources;
Democrats and Republicans. Their concern over this latest
evidence of conflict over resource uses has been expressed to the
Directors, and the result was unanimous adoption by the Board of
Resolution 85-06. We recognize that the Senate®"s constituency is
likewise diverse, and hope that you as a concerned Senator will



respond to the statewide expression we heard during the House
teleconferences of the desire on the part of Alaskan residents
that something be done about this 1issue this year.

Thank you for your attention and consideration.

Sincerely,

Robert A. Lohr
Executive Director

Enclosure

RAL:ct



Rural Alaska
Community Action Program, inc.

«— Resolution #85 - 06
A
ENTITLED: "In Support of Legislation to Maintain Orderly
Harvest of Fish and Game Resources.

WHEREAS, the orderly harvest of fish and game resources
is essential to the general welfare of rural
Alaskans who depend on these resources for a
large part of their livelihood; and

WHEREAS, the Alaska Supreme Court, 1in Madison, et al. vs.
the Alaska Department of Fish and Game, struck
down state regulations designed to determine
eligibility for subsistence as being inconsistent
with state law and legislative intent; and

WHEREAS, the decision would have the effect of allowing
massive increases in the number of subsistence
permits which may be 1issued; and

WHEREAS, this ruling also has the effect of preventing
orderly harvest of subsistence fish and game
resources because it diminishes the authority
delegated to the Alaska State Board of Fisheries
to establish criteria for the eligibility of
users; and

WHEREAS, the ruling broadens the eligibility for subsistence
permits to include all residents of the state,
because it focuses on the place where customary
and traditional uses have occurred, rather than
the people who conduct them; and

WHEREAS, relaxing the eligibility requirements may necessitate
emergency closure of commercial and sport harvests
due to the influx of "court-created"™ subsistence
users; and

X"- % A\ * ; *e']l = A\
WHEREAS, i;. the court recognized that the legislature intended
e to protect subsistence rights in the 19.78 statute;
SVieand ; o " .
L e . v " = e . - .
WHEREAS, V . the court, by broadening subsistence access soO

dramatically, jeopardizes the preference for those
", who depend most directly on the resource: rural
presidents of Ala,ska; a,nd

.'n'/gc_'l@ - *
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WHEREAS ,

WHE REAS,

RESOLVED:

RESOLVED:

Governor Sheffield has introduced legislation
that would restore order to the harvest of fish
and game by more strictly defining the personal
use and subsistence use of Tfish, and game; and

the subsistence use definitions must include the
use of the words "rural” and "residents" in order
to protect limited resources from virtually
unlimited access by urban residents who have
never depended upon fish and game resources for
maintaining their way of life;

now, therefore, be it

that the Board of Directors of the Rural Alaska
Community Action Program, Inc., endorses Senate
Bill No. 231 "An Act Relating to the Taking of
Fish and Game for Subsistence and Personal Use,"
and

be it further

that the Alaska State Legislature 1is urged to act
immediately on this legislation, 1in order to
maintain harmonious relations among Alaska fish
and game user groups.

ADOPTED at a regular meeting of the Board of Directors meeting

in Juneau,

Alaska, March 20, 1985.

%

Gordon Jacks&iH President Robert A. Lohr
Board of Directors Executive Director
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alaska's marine mammals
who will benefit from state management?

Passed in 1972, the Marine Mammal
Protection Act (MMPA) imposed a
moratorium on the taking of marine mam —
mals and marine mammal products forany
purposes. Exempted from that moratorium
were Alaskan Natives, who were alloxed t©
continue their traditioel and customary
use of marine mammals and marine mam —
mal by-products for subsistence purposes,
and for purposes of creating Native handi—

adfts. Under the MMPA as origirally
adopted, the federal government had ex—
clusive management authority and author—
ity to issue permits on a limited basis for
the taking of marine mammal s for scientific
research. The federal government also had
authority to allovcommercial harvesting of
marine mammals but has consistently
refused to exercise that aithority. Conse —
quently, no commercial or sport hanvesting
of marine mammals inAlaska has occurred
since 1972

The MMPA provided a mechanism by
which coestal states could dotain a trasfer
of management authority. To dbtain such
a trasfer, the state would have toshow thet
ithad developed and would implement a
program for the conservation and manage —
ment of marine mammals consistent with
the purposes and goals of the Act. The
transfer provisions of the MMPA provided
states with the opportunity to authorize and
requlate a sport and commercial harvest of
marine mammals on conditions that those
hanvests not reduce the population of the
harvested species below optium sustain—
able population leels.

In 1982, the State of Alaska engineered
adoption of amendments t the MMPA
regarding transfer of marine mammal
requlatory authority. The trarsfer provisions
adopted in 1982 authorize a transfer of
management authority to the State of
Alaska on a finding that (1) the State has

adopted a mechanism to allow the taking
of marine mammals for subsistence uses,
(@ ensures that taking of marine mammals
for other non-subsistence uses will be
authorized only on a finding that such tak—
ing will not significatly impact subsistence
uses, and @) that the takinguill, tothe max —
imum extent practicable, provide economic
opportunities for the residents of rural
coestal villages in Alaska, .

Since the 1982 amendments, the State
has been seriausly considering whether o
request a transfer of management authority
from the federal government. Kt has held
hearings throughout the State in coastal
villages and elsewhere on this issle. kalso
secretly developed a draft application for
trasfer of marine mammal management
authority B the State.

Transfer of marine mammal management
authoritywould have catastrophic conse —
quences for rural Native Alaskans who
rely on marine mammals for subsistence
purposes, as well as on themarinemam —
mals themselves. Under the 1982 MMP A
amendments, trasfer of management
authority to the State of Alaska would result
nsubsistence taking by al rural residents
of Alaska. Such takingwould no longer be
restricted to Native Alaskans who
customarily relyon those species for food,
clothing, and hendicrafts. It takes littke
imagination to realize that expanding the
category of persons who may engage in
“Subsiistence” harvesting of marine mam —
mals will result in increased tensions and
most likely outright arflicts between
Natives and non-Natives. Non-Native
harvesters will, under the guise of engag—
ing insubsistence hanvesting, substantial —
ly interfere with Native access to and use
of such aitical species as Pacific valrus;
ringed, spotted, and harbor seals; and
polar bears. The number of marinemam —
mals actually taken could skyrocket.
Moreover, non-Native harvesting of Pacific
walrus will result ina flood of non-Native
ivory carvings, thereby destroying the
only opportunity for Native residents of
Bering Sea villages to obtain the cash
necessary to continue their subsistence
activities. The poor will get poorer vhile
anew class of “drtisanc” will begin to reap
the berefits of the ory track.

Beyond the dilution of Native subsistence
harvesting rights, the State plan will icsult

inboth commercial and sport ha, "vestingof |

me  species ofmarine mammals. Among
the "pecies the State claims can support
a commercial and sport harvest are
belukha whales, Pacific walrus, polar
bears, sea otters, Steller$ sea lions
(adults to be hanvest forcrab beit or animal
food), bearded seals, harbor se?ls (sus—
tainable yield projected inexcess of 10,000
animals amwally), ringed seals. (6,000
harvested annually for both human and
animal consumption) and spotted seals
(up 1 3,000 harvested annually for both
human and animal consumption).

Alaska Friends of the Earth cbjects o the
State™s attenpt to dotain management
authority over marine mammals. The
threats o the species themselves as vell
as t the opportunity of rual Native
Alaskans 1o continue their customary and
traditional taking and use of these species
cannot be tolerated.

This policy statement was unanimously
approved by the Board of Directors of Alaska
Friends of Earth on April 4, 1985. Emphasis
has been added.
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Aspects Needing Consideration in Subsistence Legislation,

The continuing controversy surrounding the subsistence law
attests to several basic -flaws in the law. Those -flaws have made
implementation of the law by the Boards of Fisheries and Game
extremely difficult, as numerous successful challenges to the
Boards"™ regulations amply demonstrate.

The first part of this discussion will highlight the major flaws
in the current law and then suggest, corrective approaches for them.
The three bills currently in the Legislature, HB 288 and SB 231 <the
Governor®"s bills- hereafter treated together) and SB 320 will then
be evaluated regerding these flaws.

The 1last part of this discussion will consider several other
aspects of the subsistence issue that have generated considerable
debate. The Governor®"s biSls and SB 320 will be evaluated relevant
to those aspects.

A. BASIC FLAWS IN THE CURRENT SUBSISTENCE LAW.

1._Lack Of Adequate Definition Of Subsistence Use.

Perhaps the most significant flaw hindering successful
implementation 1is an 1inadequate definition of subsistence use.
Defining subsistence use as the customary and traditional use of
fish and game for food, clothing, etc., 1is not adequate. The
quagmire that the Boards found themselves 1in is ample proof of that.
For example,, the Board of Game <*.hose an ind iv idual family approach,
using history of use and 1income level as a means of 1identifying who
had subsistence uses, whereas the Board of Fisheries used common ity

at tri bu tes and res idency as the criteria. Both approaches were
legally faulty. Customary and traditional are words that do not
have legally precise meanings. IT the Legislature believes it

necessary to keep customary and traditional use as the definition of
subsistence use, then customary and traditional need to be clearly
and unambiguously defined so that all Aaskans have the same
understanding of what 1is subsistence.

Governor®"s bills.—- These two bills do not define customary and
traditional use. Instead, the bills give the subsistence priority
to rural Alaskan residents. In defining who qualifies, however,
addi tional confusion regarding customary and traditional use arises.
That confusion arises because the priority 1is given to residents of
communities and areas in which personal and family consumption of
fish and wildlife 1is a significant characteristic of the economy.

So 1is per-sonal and family consumption the definition of customary
and traditional wuse? Is the economic aspect the critical aspect of



the definition (and where then should the economically important
commercial fisheries fit in>? What constitutes a sion ificant
characteristic of the economy? Rather than reducing confusion by
defining customary and traditional, the Governor®s bills simply add
an additional level of confusion.

SB 320.- This bill does not explicitly define customary and
traditional. However, it defines who qualifies for that use. By so
doing, the bill in effect defines subsistence use. The definition
essentially 1involves a documented history of use and an 1inability to
obtain alternative sustenance. The criteria that SB 320 contain can
be implemented. They are also clear enough in their meaning so that
litigation due to ambiguity should not be frequent. Furthermore, SB
320"s approach to subsistence probably 1is the one most Alaskans have
in mind when they think of subsistence; general accord as to what 1is
subsistence should result.

2. Inability To Regulate And Manaoe Subsistence Harvests.

The current law does not allow adequate regulation o0X
subsistence harvests. The recent Supreme Court decision in the
Madison case, and the Court of Appeals ruling in the Eluska case
clearly indicate that no restrictions at all can be placed on
subsistence take 1if sport or commercial harvests are occuring (in
fact, if any consumptive uses other than subsistence are occuring).
Furthermore, subsistence use can only be restricted if sustained
yield (of that subsistence use) 1is jJjeopardized. The consequences of
not being able to regulate the harvest of cow moose during the
calving season, the 1inability to stop shooting of-ptarmigan during
nesting, and -the inability to restrict gill netting of spawning
rainbow trout should be obvious to all. To properly manage fish and
wildlife populations, the regulatory agencies need the ability to
restrict those harvests that are most detrimental to fish and
wildlife stocks. Such flexibility often allows larger total
harvests to be taken safely. For example, 500 geese might be
harvested on a sustainable basis if they are shot during nesting,
but a sustainable harvest of more than 2,000 might be possible if

they are taken 1in the fall. For common property such as fish and
wildlife, one cannot allow sound management practices to be
violated, regardless of the beneficial use being considered. The

present law needs to be modified to allow adequate regulation of
subsistence harvests.

Governor®"s bills.- The Governor®s bills don"t address this
problem. In fact, an Assistant Attorney General apparently advised
one legislator during the last week of the session that the Boards
did have authority to restrict subsistence harvests - even despite



the very explicit wording in the Court of Appeals ruling (see

particularly footnotes 6 and 7 of that ruling). One can only
conclude that the Assistant Attorney General®s pronouncement was one
of advocacy and not of legal scholarship. The point 1is, the

Governor®s bills would not correct the regulatory difficulty that
currently does exist.

SB 320.- This bill does address the problem. It specifically
states that only those subsistence uses allowed by regulation are
legal. Obviously, regulations based on proven principles of fish

and wildlife management can be implemented under this bill.

3. Leoal Implications Of Grantino Priority To A Use.

Does granting a use a priority status infer that regulations
par tially restricting such use (i.e. not allowing complete
satisfaction of that use), so that other uses can be partially
satisfied concurrently, are illegal? That 1is, does a priority use
have exclusive right to the resources if the resources cannot
satisfy all demands for the priority use? Or is a priority
satisfied if only a reasonable opportunity 1is provided to
subsistence users, even though such an opportunity is not expected
to fully satisfy all demands for the priority use? To our knowledge,
the 1legal implications of granting a use a priority status have not

been addressed 1in the courts. Undoubtedly they will be, if the
current priority designation 1is retained in the law. Rather than
let the courts decide, the Legislature should carefully specify what
is meant by priority if that designation 1is retained. If priority

can be equated only with exclusive use in cases of 1inadequate
resource sup"ply, then the designation should be changed from

pr ior ity to preference. Whatever the designation, it 1is not
reasonable that other uses will be allowed only in those cases in
which the status use can be satisifed completely.

Governor®"s bills.- These bills do not address the priority
issue. The priority designation would be unchanged if the
Governor®"s bills are adopted as 1is.

SB 320.- This bill does not specifically address the priority
issue. The bill does indicate that historical levels of subsistence
use could be designated, thereby putting a cap on the amount of
subsistence use allowed. However, the question of exclusivety when
the resources are in short supply 1is not addressed. We believe that

must be addressed in the bill.



B. OTHER ASPECTS OF THE SUBSISTENCE ISSUE.

1. Location Of Residence As A Basis For The Subsistence Priority.

The current law does not have residency as a criterion -for
subsistence use. It Is used, however, 1In allocating resources among
subsistence users. The legislative record established during
passage of the current law clearly indicated legislative Intent that
all subsistence uses, regardless of where occuring in the state,
would have a priority; the 1intent clearly was not to restrict the
priority only to certain communities or only to rural Alaska. In
spite of that record, the Boards did restrict the priority to rural
Alaskans, with the Board of Fisheries implementing it solely on a
community basis. The Attorney General®s staff took an active
advocacy role in developing the rural/community approach; an often
voiced argument was that the State needed to be "in compliance”™ with
the Federal vrural designation, otherwise Federal preemption of State
management on Federal 1lands would result. The State Supreme Court
in the Madison ruling found the rural/community approach in
violation of the State subsistence law; the Court did not rule on
the constitutionality of that approach. However, a significant
legal question remains regarding the constitutionality of the
location of residency criterion, particularly when one considers the
very extensive legislative record documenting that subsistence uses
occur in both urban and rural Alaska.

The current State administration, through the Attorney General's
staff and the Commissioner®s office of ADF&G, 1is pushing a
~ural/community approach. Their principal argument 1is that 1in view
of the Supreme Court®s Madison ruling a rural/community approach is
necessary to eliminate the management/regulatory chaos created by
the Madison decision. IfT that decision did create such chaos, the
rural/community approach, which would reduce the number of
individuals qualifying for the subsistence priority, would not
el iminate the chaos, although it might constrain it somewhat. Any
chaos created by the decision would be due to two sources: an
increased number of subsistence users and the legal recognition that
subsistence use of a resource cannot be restricted so long as any

other consumptive use of that resource is occuring. The latter
aspect has at least as dire an implication for resource management
as does the former. The salient point 1is this: using a

rural/community criterion for determining the subsistence priority
is not going to correct the management/regulatory hiatus (revealed
by the Madison decision) that exists with the current subsistence
law! That aspect 1is of fundamental 1importance when considering
revisions to the subsistence law.



The rural/community criterion for determining who gets a

subsistence priority has one significant drawback - it 1is not fair!
Not al) individuals and families with equal dependence on the fish
and wildlife resources are treated equally. All individuals in a

community designated *s a subsistence community would get the
subsistence priority (regardless of their use of the resources),, but
those 1individuals in a community not so designated would not have
the priority, reoardless of how dependent on the resources an
individual or a family might be! People equally situated should be
treated equally. Until that is assured, the subsistence law will be
a continuing source of controversy.

The argument has been raised that the subsistence priority must
be on a community basis so that a village economy 1is not threatened
or unduly impacted. ITf a village economy has.a substantial
dependence on subsistence use of fish and wildlife, one would expect
most individuals and families 1in that community to qualify on an
individual basis for the subsistence priority. Hence, that
village®s economy would be protected by granting the priority on an
individual, not a community, basis.

Governor®"s bills.- As indicated above, the administration is
pushing the rural/community approach; these bills contain the
rural/community criterion.

SB 320.- This bill assigns the priority on an individual basis,
including all dependant members of that individual®s household.

2. Compliance With The Federal Law.

One very-significant difference between the State and Federal
subsistence provisions is the priority. In State law, subsistence
use is the priority use: in Federal law subsistence use 1is only a
priority among the consump tive uses. That difference has
troublesome management 1implications for Alaska. Under State law,
the Boards are required to provide for subsistence use, restricting
such use only if two conditions hold: 1)all other competing
consumptive uses are abolished, and 2)sustained yield of the

subsistence use 1is jeopardized. Obviously, National Parks and
Preserves, primarily dedicated to non-consumptive uses, were not
established under ANILCA with that scenario in mind. Recent

interactions between the Board of Game and the National Park Service
regarding subsistence regulations 1in the Gates of the.Arctic

National Park demonstrate the divergent mandates. Obviously, State
law is not 1in compliance with the Federal law on the critical point”
of priority. Should we modify our State law to gain compliance,

thus placing subsistence use only 1in a priority status with respect
to other consump tive uses? If compliance with the Federal law 1is
very 1important, perhaps we should! But 1is compliance that



important?

The argument advanced -for compliance 1is that without it the Feds
might preempt State management authority on Federal lands. They
might, especially in those 1instances in whiv mthe variant in the
State law disallows satisfaction ' provisions mandated 1in the

Federal law. The different spec cations for priority might be one
such variant, for Federal offici© "ay need to restrict subsistence
uses in order to protect non-consui ;e values for which the land

was set asi de.

The question of compliance needs to be evaluated on a case by
case basis. That 1is the only rational approach, for one provision
of the law might be modified with only siight negative 1impacts on
state and private lands,where as modification of a different
provision to conform tc Federal 1law might produce very undesireable
results for resource use on non-federal lands. That is, some
provisions in the Federal subsistence law may be very undesireable
ones from the State perspective <and perhaps even at variance with
the State of Alaska constitution). The rural provision in the
Federal Jlaw may be the prime example.

Non-compliance does not 1imply that Federal preemption is
inevitable. Even if legal action 1is 1initiated,based on claims that
the State statutes and regulations do not provide the subsistence
priviledges specified in ANILCA, the State®"s management authority
probably will not be preempted unless it 1is clear that State laws
and regulations are more restrictive than those the Federal
official*, would promulgate. Who 1is likely to be stronger advocates
of consumptive uses of fish and wildlife - the State of Alaska or
the Federal officials, particularly those in the National Park
Service? Anyone contemplating legal action to institute Federal
management of subsistence should carefully evalute the ultimate
consequences of those actions.

Governor'% bills.- These bills would bring State law into accord
with the Federal Jlaw regarding rural priority. Other points of
disagreement would remain.

SB 320.- This bill would not change the current situation that

the priority is given to any subsistence user, rural or urban.
Other points of disagreement would also exist.

3. Trade and Barter Provisions

?272?2°27?72°7

(Also need a summary regarding the Gov"s bills and SB 320)
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GENERAL POINTS FOR CONSIDERATION AND CONCURRENCE - SUBSISTENCE

Licensing: A license will bo required for subsistence preference
use. Licensing will be based on personal or household qualifica—
tions- not on the locality in which one lives nor upon racial,
cultural or ethnic considerations.

Limiting Qualifications: Qualifications for the license will be
very restrictive, requiring that (1) the wild resource taken be
used for personal and household consumptive use only; and (2) the
applicant must assert and establish that he needs the subsistence
because it is reasonably necessary for his survival or the survival
of his dependent household.

Subsistence Seasons and Bag Limits: The license holders will be
subject to specific subsistence regulations on seasons, quotas, bag
limits, etc. The opportunity to harvest will be given a preference
but no guarantee of harvest is intended.

Preference Not Priority: The preference will not be an absolute
priority over sport, commercial or recreational use. These latter
uses need not necessarily be eliminated before subsistence pref—
erence use is restricted or regulated.

Trade and Barter: Trade provisions will be similar to those in
current state law. Subsistence use may include trade, barter or
sharing for personal or family consumption of wild renewable
resources and must be limited to the first exchange. No cash
exchanges shall be included in subsistence use.



LEIDA\ APR'zs
United Cook Inlet Drift Association

Box 4440 Kenai, Alaska 99611

UCIDA POSITION ON SUBSISTENCE

The United C ook Inlet Drift Association is an organization of commercial fishermen
comprised of 300 members out of a fleet in Cook Inlet numbering nearly 600. We
have studied the subsistence issue thoroughly in light of the Madison decision and the
recent opinion released by Judge Madsen and the Court of Appeals.

Earlier this year, the Alaskan Supreme Court ruled (in the Madison decision) that the
State of Alaska and the Board of Fisheries has been in error by restricting subsistence
fishing to rural areas. The decision now states that subsistence fishing has priority
over all other methods of harvest and that every citizen of Alaska may participate in a
subsistence fishery.

To further complicate matters, in a recent decision of the State Court of Appeals, it
was ruled that a subsistence defense is now available (as a result of the Madison
decision) to violaters of game laws. We expect that "subsistence fishermen™ will put
their nets in the water on Cook Inletbeaches inJune or July, to test this theory as itmay
apply to fisheries law, which could throw the whole management plan into turmoil.

The UCIDA board has looked at this whole situation closely. We have concluded
(along with nearly every other fishing organization in Alaska) that fishing seasons
cannot be adequately managed by the Department of Fish and Game in a climate of
uncertainty over subsistence harvests and the threat of court action. Any curtailment
of our season could be disastrous. We honestly feel that subsistence should be for rural
Alaskans, and that urban resU nts can adequately share in the resource through sport
or personal use harvests.

Governor Sheffield has introduced legislation that would, if properly amended,
legalize Jie balance between subsistence, personal use, sport, and commercial harvests
that seems to have worked well in recent years. Many critics blame the Board of
Fisheries for the problems that exist today, and expect the Board tocome forward with
all-encompassing solutions. We feel that solutions to this problem lie with the
legislature. If the legislature refuses to deal with this issue as soon as possible, twill
be a slap in the face to the commercial fishing industry in the State of Alaska.

The United Cook Inlet Drift Association urges support ofHB 288 and SB 231 inhopes
that ficuermen will be allowed the opportunity to earn a living and support their
families with assurance in 1985.
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April 16, 1985

Sen. Arliss Sturgewlewski
Pouch V
Juneau, Alaska 99811

Dear Senator Sturgewlewski;

UCIDA 1isan organization of commercial fishermen comprised of 300 paid members
out of a fleet in Cook Inlet numbering nearly 600. We have studied the subsistence
issue thoroughly in light of the Madison decision and the recent opinion released by
Judge Madsen and the Court of Appeals which validates the "subsistence defense" for
game violations.

The UCI DA Board of Directors strongly supports passage of SB 231 this session with a
sunset clause ifnecessary for the following reasons:

- The 1985 fishing season cannot be adequately managed by the
Department of Fish and Game 1in a climate of uncertainty over
subsistence harvests and the threat of court action. Any curtailment of
our season could be disastrous.

-We honestly feel that subsistence should be for rural Alaskans, and
that urban residents can adequately share in the resource through sport

or personal use harvests.

Please support SB 231, and allow fishermen the opportunity to earn a living and
support their families with assurance in 1985.

Sincerely,

Jim Evenson
President, UCIDA

cc: all legislators



ANCHORAGE FISH & GAME ADVISORY COMMITTEE October 30, 1985
c/o 333 Raspberry Road
Anchorage, Alaska 99518-1599

Don W. Collinsworth
Commissioner

ADF&G

PO Box 3-2000
Juneau, AK 99802

Dear Commissioner Collinsworth:

The Anchorage Fish and Game Advisory Committee strongly disapproves of
the fact that the Madison decision, as well as the questionable
interpretation of it by the Attorney Ce. eral"s office, have necessitated
closure of many previous sport hunts ana have allowed them only as
subsistence Tier Il hunts.

Therefore, the Anchorage Fish and Game Advisory Committee strongly urges
the Board of Game and the Department of Fish and Game to do the
following two things.

Our first recommendation addresses what the board and the department can
and should do before the legislature addresses the subsistence issue or
if the legislature fails to amend the subsistence law to correct the

present Tier Il problems. We urge that the Board of Game, with the
assistance of the department, identify all Tier 1l hunts where the Tier
Il harvest did not approach, and will not likely approach, the
authorized Tier 1l harvest level. The department and the board should
open these hunts to all Alaskans as Tier | hunts, either through
standard unrestricted participation or through lotteries in which any
Alaskan has an equal chance. Examples 1include the moose hunts in the

Eagle River and Eklutna areas.

Second, we request that the board and the department work aggressively
with the Alaska Legislature to have it adopt amendments to the state
subsistence law that would re-open to all Alaskans all sport hunts that
were in effect prior to the 1985 s.ason, now classified as Tier |11

hunts. Furthermore, any amendments should also include or clarify the
authority of the board to identify appropriate and inappropriate
subsistence stocks. For example, we believe that some species or stocks

of wildlife, such as sheep, brown bear, cranes, steelhead, and rainbow



Commissioner Collinsworth Page two October 30, 1985

trout, goats, bison, arc? musk oxen generally are not subsistence stocks.
We also believe that the board and the department should work with the
legislature to address what constitutes "customary and traditional”
subsistence use, and other uncertainties in the present law.

Sincerely,

Tim Stevens, Chairman
Anchorage Advisory Committee



ANCHORAGE FISH AND GAME ADVISORY COMMITTEE

COMMENTS ON AFN-PROPOSED 5 AAC 99.010

IN JOINT BOARD BOOK

The following amendments to the AFN proposal in the
Joint Board Book concerning 5 AAC 99.010 are done in

the standard format for amendments. Amendments adding
language are underlined, and amendments deleting language
are bracketed and capitalized.



PREAMBLE TO ANCHORAGE ADV. COMM. AMENDMENTS TO AFN PROPOSED 5 AAC 99.010

The Anchorage Pish and Game Advisory Committee prefaces their proposed
changes to 5 AAC 99.010 in lieu of the AFN proposal, with the
following caveats:
1) We find the concept of subsistence priority to be a
deprivation of individual opportunity under the Alaska

Constitution to harvest fish and game;

2) We favor elimination of subsistence priority to fish and game

resources within the state;

3) We favor a system where those in true need of the resource,

can harvest the resource;

4) We favor defining "need" as those living below the federal
poverty levels, and without common amenities such as hot and
cold running water, electricity, aircraft, and without

substantial public assistance;

5) Failing elimination of subsistence priority, we favor return
of all Tier 1l hunts to Tier | hunts, except where biological

circumstances limit the available resource;

6) Failing this, we favor the following proposed 5 AAC 99.010
which although containing reprehensible conditions such as
"rural residents” and "subsistence use zones" is the only
avenue currently available within the law to return equity of

opportunity ir. harvest of fish and game resources;



5 AAC 99.010. BOARDS OF FISHERIES ANDGAME SUBSISTENCE
PROCEDURES: (a) The Board of Fisheries and the Board of Game
shall identify and regulate the taking of fish stocks and game
populations according to the following procedures:

(1) Meeting 1in joint board session, the boards shall seek to -

(A) identify and quantify the amount of customary and
traditional subsistence uses of fish and game that is necessary to
provide a reasonable opportunity for rural residents engaged 1in a
subsistence way of life to do so; provided thatsuch
determinations shall be based at least uponthe research,
analysis, comments and recommendations of the subsistence division
of the department that are reviewed and concurred 1in by the other
divisions of the department.

(B) identify and designate customary and traditional
subsistence use zones utilized by such rural residents;

(C) identify fish stocks and game populations that
customarily and traditional have been important subsistence stocks
and populations utilized by such rural residents for subsistence

use;

Explanation:

The new paragraph (1) requires the boards to
jointly determine the approximate amount of fish and
game resources that are necessary to meet customary and
traditional subistence needs, customary and traditional
subsistence use zones for populations of rural
residents, and fish and game populations that have
customarily and traditionally been important to

subsistence use. There is a strong emphasis 1in each
element of this paragraph on what is customary and
traditional. This emphasis should put the boards in a

good position to find that certain rural practices, such
as round-hauling of fish and barter of fish in a
substantially commercial setting, are not customary and
trational subsistence use.

The first element, 1i.e. the quatification of the
amount of fish and game needed to continue th»
opportunity for a customary and traditional subsistence
life-style, 1is necessary to resolution of any allocation
issues, but it has never been stated formally as a
requirement. This would correct that deficiency.

The second element, 1i.e. the identification of
subsistence use zones 1is similar to a concept in the
federal subsistence law, which requires "resident
subsistence zones" to be identified for regulating
subsistence use in national parks. (The concept of
residency has been omitted from the proposed language,
however, because it would create a legal problem in that
it is a Tier Il concept in state and federal law, except
with respect to national parks. The second element,
however, comes as close as legally possible to



effectively making area residency a qualification
without actually requiring it.

The third element, 1i.e. 1identification of important
subsistence stocks, allows there to be a preference only
on those stocks and not on unimportant stocks that may
only incidentally be used for food or other subsistence
uses. The rationale is that those incidental uses could
be accommodated through non-subsistence regulations
without interfereing with the purpose of the state and
federal subsistence laws, which 1is to provide the
opportunity for the subsistence life-style to continue.

(2) [(1)] Each board will assess the biological status of fish
stocksand game populations that are 1important subsistence stocks
and popultions within the use zones and determine whether a
surplus may be harvested during a regulatory year [IDENTIFY THE
HARVESTABLE SURPLUS WHICH MAY BE TAKEN FROM EACH STOCK AND
POPULATION] consistent consistent with the utilitzation,
devlopment and conservation of such stocks and populations on the
sustained yield principle, consistent with the conservation of
healthy and natural populations of the resource, and consistent
with the public interest;

Explanation:

This is modeled after a similar provision, 5 AAC
99.010(a)(1), 1in the Joint Board®"s Subsistence Policy,
but the above amendments make several improvements.

By focusing the assessment of biological status on
important subsistence stocks, any depletion that occurs
through subsistence, sport, or commercial over harvest
will be identified 1in relation to that stock, rather
than in relation to a set of present and potential

subsistence stocks. In other words, this would help
identify stocks that need to be managed conservatively
to rebuild the stocks. Without the provision, efforts

to rebuild could be stymied by claims that the stocks
should be managed for lower than sustainable populations
and any or most of the harvest of a depressed population
would have to be allocated to subsistence or primarily
to subsistence. For example, the Nelchina caribou herd
has been depressed for many years and 1is in a rebuilding
phase. We would want to avoid assertions that the herd
should be managed at a depressed level with a
disproportionate amount of the harvest allocated to
subsistence and that any shortfall in subsistence need
for caribou should be met by allocating more moose (a
present subsistence stock) or more sheep (a potential
subsistence stock) to meet overall need for subsistence
uses, where the additional subsistence allocation of
moose or sheep would be contrary to sustained yield or
the conservation of healthy and natural populations. In
other words, one depressed population should not lead to
creation of another, regardless of whether it is of a
different species or stock within the subsistence zone

Anch. Advisory Comm. Comments, page 2;
5 AAC 99.010 Jt. Bd. proposal.



or outside the subsistence zone. If this principle 1is
not accepted by subsistence users, then the subservience
of subsistence to sustained yield and the maintenance of
natural and healthy populations will be rendered
meaningless.

Finally, the phrase "conservation of healthy and
natural populations”™ 1is rooted in the federal Ilaw,
whereas the present state law refers only to "sustained
yield". Sustained yield 1is vague, but is more
appropriate for stocks where all the harvestable animals
are of similar size, age, and character (eg. salmon and
ducks), and where the management concern is for
sufficent reproduction to maintain future harvests and
reproduction, and where the amimals die upon
reproduction (salmon) or are short-lifed (eg. ducks and
caribou). However, with other species, such as trout,
sheep, moose, brown bear, management for merely
sustained yield will disrupt the natural distribution of
age classes within the population, and in some instances
such as sheep or brown bear this disruption may have
biological effects. Thus, the amended language adds to
the sustained yield principle the requirement that the
boards also consider the maintenace of healthy and
natural populations and the public interest in
maintaining healthy and natural populations, regardless
of whether those public interests are for consumptive
trophy harvest, non-consumptive use, or are for
biological reasons other than sustained yield.

[(2) WITH RESPECT OF EACH FISH STOCK OR GAME POPULATION FOR WHICH
A HARVESTABLE SURPLUS HAS BEEN IDENTIFIED, EACH BOARD WILL
IDENTIFY "SUBSISTENCE USES™ OF SUCH STOCK OR POPULATION AS SUCH
TERM IS DEFINED IN SEC. 803, PUB. L. 96-487 (16 U.S.C. 3113), TO
WIT THE CUSTOMARY AND TRADITIONAL USES OF SUCH STOCK OR POPULATION
BY RURAL ALASKA RESIDENTS FOR DIRECT PERSONAL OR FAMILY
CONSUMPTION AS FOOD, SHELTER, FUEL, CLOTHING, TOOLS, OR
TRANSPORTATION; FOR THE MAKING AND SELLING OF HANDICRAFT ARTICLES
OUT OF NONEDIBLE BYPRODUCTS OF STOCKS OR POPULATIONS TAKEN FOR
PERSONAL OR FAMILY CONSUMPTION, AND FOR CUSTOMARY TRADE.]

Explanation:

This paragraph has been deleted because paragraph
1(A) now does this better .language. A problem with the
deleted langauage 1is that it essentially says that every
stock of fish and game for which there 1is a harvestable
surplus will have subsistence uses put upon it.

(3) (A) After 1identifying subsistence uses of a fish stock or game
population that is important to customary and traditional
subsistence use (pursuant to paragraph (2)], the appropriate board
will determine the amount of harvestable surplus of such stock or
population required to (FULLY] provide a reasonable opportunity to
engage 1in such uses, and [PURSUANT TO SEC. 804, PUB. L. 96-487 (16
U.S.C. 3114),] will adopt regulations which authorize the taking

Anch. Advisory Comm. Comments, page 3;



of such stock or population for subsistence uses; provided that
such regulations may be the same as, different from or in addition
to regulations governing other consumptive uses of the stock or
population.

Explanation:

Deletion of the word "fully"™ avoids tension between
“fully”™ and "reasonable'™. Any subsistence preference
should not unreasonably restrict non-subsistence users
of important subsistence stocks.

Allowing subsistence regulations to be worked into
existing sport or commercial regulations, or to be
separate from them, allows the boards discretion and
overcomes the problem raised in the Eluska case, in
which the trial court declined to enforce an out-of-
season hunting regulation because the Board of Game had
failed to provide a separate subsistence season. This
language allows the boards not to provide a separat
subsistence season iIf the present sport (or commercia.
season is adequate to meet subsistence needs, so long &5
it Is also specified as a subsistence season.

[(B) PURSUANT TO SEC. 802, PUB. L. 96-487 (16 U.S.C. 3112) AND
THE MAINTENACE OF FISH STOCKS AND GAME POPULATIONS ON THE
SUSTAINED YIELD PRINCIPLE, REGULATIONS ADOPTED PURSUANT TO THIS
PARAGRAPH WILL CAUSE THE LEASE ADVERSE IMPACT POSSIBLE ON PERSONS
ENGAGED IN SUBISTENCE USES OF SUCH STOCKS AND POPULATIONS.]

Explanation:
This paragraph 1is not founded on the previous Joint
Board"s Subsistence Policy, 5 AAC 99.010. Instead, it

is inappropriately derived from ploicy language 1in sec.
802 of ANILCA that is focused on federal land used
decisions and the effect such land use decisions have on
subsistence. That policy addressing land use is
implemented by sec. 810 of ANILCA and governs federal
actions concerning leases, land disposals, and permits
for the use and occupancy of federal lands. Such issues
are faced by land federal management agencies having
primary jurisdiction over the land, rather than by the
Alaska boards of fish and game, which have primary
jurisdiction over fish and game. As a matter of Ilaw,
neither sec. 802 or sec. 810 requires the boards to
implement a legal standard of "least adverse impact

possible” of subsistence use. Instead, both the federal
and state subsistence law afford a priority or
preference for subsistence use. Thus, this proposed

language, unfounded 1in previous board policy or state or
federal law, creates a politically dangerous extension
of the subsistence preference by adding a very
restrictive and unnecessarily overly protective legal
standard for disallowing even the slighest avoidable
harm to subsistence use. Such a standard will only
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further exacerbate opposition to any subsistence
priority or preference.

(4) If the harvestable surplus of a fish stock or game population
that 1is important to subsistence use is not large enough to safely
sustain a harvest [CONSISTENT WITH THE SUSTAINED YIELD PRINCIPLE]
by all persons engaged in subsistence uses of such stock or
population, 1in that the harvest by all subsistence users of such
stock or population would be inconsistent with the sustained yield
principle, the conservation of healthy and natural populations and
the public interest, then the appropriate board will adopt
regulations which allocate the opportunity to take such stock or
population for subsistence uses among such persons on the basis of
the following criteria:

(A) customary and direct dependence upon the [LIVE] stock or
population as the mainstay of livelihood;

(B) local residency; and

(C) the availability of alternative [FOOD] resources.

Explanation:

This 1is Tier Il subsistence, which is how the
subsistence preference or priority found 1in both federal
and state law is administered when there 1is no enough
harvestable resource to accommodate all subsistence
use"j of the stock. The amendments here conform this
provision to previous amendments and federal and state
law as it now stands.

(5) [IF THE HARVESTABLE SURPLUS OF A FISH STOCK OR GAME POPULATION
IS LARGER THAN THE AMOUNT OF THE SURPLUS NEEDED TO FULLY PROVIDE A
REASONABLE OPPORTUNITY TO ENGAGE IN SUBSISTENCE USE OF SUCH STOCK
OR POPULATION, THE] Each board will, 1in its discretion, adopt
regulations pursuant to AS 16.05 which authorize the taking, for
non-subsistence uses, of any [SUCH] stock or population identified
as important for subsistence use, [FOR NONSUBSISTENCE USES
CONSISTENT WITH THE SUSTAINED YIELD PRINCIPLE] to the extent that
the non-subsistence uses do not jJeopardize or interfere with the
conservation and development of fish and game resources on a
sustained yield basis or the conservation of natural and healthy
populations, or with the opportunity for taking these resources
for customary and traditional subsistence uses as proviced by this

section.

Explanation:

As originally proposed paragragh (5) 1is poorly
drafted in that it actually infringes on the discretion
of the boards to authorize non-subsistence uses of fish
and game. It does so in several respects.

First, it again carries the erroneous presumption
that all fish and game are subsistence stocks.

Second, it again carries the tension between
"fully"™ and "reasonable™.

Third, when these first and second problems are
considered 1in light of the federal subsistence law, the
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proposed paragraph (5) makes it more difficult for the
boards to keep non-subsistence uses authorized. This 1is
because the federal subsistence law, in sec. 805, Pub.
L. 96-487, (16 U.S.C. 3115) appears to create a higher
"substantial evidence"” test (as opposed to the
conventional and more easily met "rational basis" test)
for regulations proposed by regional advisory councils.
The proposed paragraph (5) puts each board in a position
of having to close non-subsistence uses if two criteria
are met: (1) 1if a regional council proposes closure on
the alleged grounds that subsistence needs are not being
fully met, and (2) if the board can only find a rational
basis, but not substantial evidence, sufficient to show
that subsistence needs are being fully met. The legal
principles here are complicated, so let"s clarify the
problem though a concrete example 1involving a
contemporary real issue: moose harvest along the
Petersville Road.

Let"s say there 1is poor or no data on the
population size of moose alongthe Petersville Road, but
the responsible gamebiologist says the population is
probably sufficient to sustain subsistence and sport
harvest although no data exists. Based on that
statement, the Board of Game can rationally leave the
area open to sport harvest, because the board will have
a rational basis for doing so, 1i.e. it has the testimony
of the biologist; However, 1if the regional council for
the Petersville Roadarea proposes closure to sport use
and says simply thatthere are not enough moose to fully
provide a reasonable opportunity for subsistence
harvest, then the board will have to close the area to
sport moose hunting unless the biologist can come up
with substantial evidence, such as moose surveys along
the road, to show that there are plenty of moose for
sport use and for Tfully providing a reasonable
subsistence opportunity. Such surveys cost money, soO
the board 1in many instances will never get the
substantial evidence necessary to keep non-subsistence
uses open.

(b) for the purposes of subsection (a), the terms -

(1) "rural residents”™ means residents engaged in customary and
traditional subsistence as a way of life [A COMMUNITY OR AREA IN
WHICH THE TAKING OF FISH STOCKS AND GAME POPULATIONS FOR PERSONAL
OR FAMILY CONSUMPTION IS A SIGNIFICANT CHARACTERISTIC OF THE
ECONOMY OF THE COMMUNITY OR AREA].

Explanation:

This ties the definition of rural residents to the
definition of a customary and traditional subsistence
life-style. The definition proposed by AFN mixes the
concepts of "community or area"™ with the concepts of
subsistence life-style and subsistence economy.
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Previous board policy at 5 AAC 99.010 appropriately tied
"rural residents"” to the criteria for determining what
constituted "customary and traditional.”"™ Thus, the
amendment suggested by the Anchorage Fish and Game
Advisory Committee retains existing policy without
conflicting with Madison. The AFN proposed definition
of "rural™ may result in conflicts with the federal
subsistence law in that the proposed definition could
qualify areas or communities 1in which the taking of fish
and game for personal or family consumption 1is a
significant characteristic of the economy but is not
customary and traditional.

(2) "customary and traditional”™ means:

(i) a long term, consistent pattern of legal use of a
fish stock or game population, excluding interruption by
circumstances beyond the control of the persons taking such
stock or population such as regulatory prohibition;

(ii) a use pattern which recurs in specific seasons of
each year;

(ifi) a use pattern consisting of methods and means of
harvest which are characterized by efficiency and economy of
effort and cost, conditioned by local circumstances;

(iv) the consistent harvest and use of such stock or
population near, or at a location reasonably accessible from
[TO,]1 the residence of the persons taking such stock or
population;

(v) the handling, preparing, preserving and storing of
such stock or population in a manner which has traditionally
been used by past generations, but not excluding recent
technological advances 1in appropriate instances;

(vi) a use pattern which includes the handing down of
knowledge of fishing or hunting skills and values and lore
from generation to generation;

(vii) a use pattern in which the hunting or fishing
effort or the products of that effort [DERIVED FROM SUCH
STOCK OR POPULATION] are distributed or shared among others
within a definable community of persons, including customary
trade (excluding trade 1in the nature of a commercial
enterprise [TO SIGNIFICANT COMMERCIAL ENTERPRISES]), barter,
sharing, and gift-giving; and

(viii) a use pattern which includesreliance for
subsistence purposes upon a wide diversityof fish stocks and
game populations of an area for personal and family
consumption and which provides substantial benefits to the
economic, cultural, social, and nutritional well-being of
persons who take and consume such stock or population for
their sustenance.

(3) "fish stock"™ means a species, subspecies, geographic grouping
or other category of fish capable of management as a unit which at
any time during any season of the year may be found in waters of
the United States, including but not limited to navigable waters
described in 33 U.S.C. 1362(8), the territorial sea, waters
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located within the boundaries of a conservation system unit and
waters which abut land the title to which is in the United
States.

(4) '"game population” means a group of game animals of the same
species or smaller taxa whose members 1in whole or in part use or
may be found at any time or during any season of the year upon
land the title to which is in the United States or upon or 1in
waters described 1in paragraph (3) of this subsection.

(5) "the conservation of healthy and natural populations" means
that for some species, stocks, or populations of fish and game the
sole application of the sustained-yield principle may not alone be
enough in terms of sound management to assure wise conservation,
use and development of those species, stocks or populations.
Sustained yield 1is appropriate for wildlife of which all or most
of the harvested animals are of the same or similar age class,
size, reproductive value, and biological significance, such as
with salmon, waterfowl, most small game, and perhaps caribou.

But, sustained yield principles may not be sufficient management
guidance for wildlife such as brown bear, sheep, trout and others
where maintenance of age classes within the population is either a
biological consideration or where such maintenance 1is important to
the sound conservation, development and utilization of the
resource. Use of phrase "conservation of healthy and natural
populations”™ is intended to clarify sustained yield 1in appropriate
circumstances rather than replace the sustained yield principled
Use the the word "natural™ 1is not intended to mean that the
resource may not be harvested at all.

Explanation:

This definition 1is largely self-expanatory. It is
important that this definition is a clarification,
rather than a replacement, of sustained yield principles
for particular stocks or populations of fish and game
because sustained yield management is required by
Article VIII, Sec. 4 of the Alaska Constitution. The
phrase "conservation of healthy and natural populations”
comes from the federal subsistence law (Title VIII of
ANILCA) and its legislative history (Sen. Rept. No. 96-
413, 96th Cong., 1st sess. at 232-233). Therefore, the
phrase 1is consistent with the federal law.

(c) The taking of fish stocks and game populations which are
not subject ot regulation pursuant to subsection (a) of this
section shall be regulated by the boards pursuant to AS 16.05.
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anchorage: fish and game advisory committee

COMMENTS ON AFN-PROPOSED 5 AAC 99.010

IN JOINT BOARD BOOK

The following amendments! to the AFN proposal in the
Joint Board Book concerning 5 AAC 99.010 are done in

the standard format for amendments. Amendments adding
language are underlined, and amendments deleting language
are bracketed and capitalized.



PREAMBLE TO ANCHORAGE ADV. COMM. AMENDMENTS TO AFN PROPOSED 5 AAC 99.010

The Anchorage Pish and Game Advisory Committee prefaces their proposed
changes to 5 AAC 99.010 in lieu of the AFN proposal, with the
following caveats:
1) We find the concept of subsistence priority to be a
deprivation of individual opportunity under the Alaska

Constitution to harvest fish and game;

2) We favor elimination of subsistence priority to fish and game

resources within the state;

3) We favor a system where those in true need of the resource,

can harvest the resource;

4) We favor defining "need" as those living below the federal
poverty levels, and without common amenities such as hot and
cold running water, electricity, aircraft, and without

substant” public assistance;

5) Failing elimination of subsistence priority, we favor return
of all Tier IT hunts to Tier T hunts, except where biological

circumstances limit the available resource;

6) Failing this, we favor the following proposed 5 AAC 99.010
which although containing reprehensible conditions such as
"rural residents” and "subsistence use zone'" is the only

avenue currently available within the law to return equity of

opportunity ir. harvest of fish and game resources;



5 AAC 99.010. BOARDS OF FISHERIES AND GAME SUBSISTENCE
PROCEDURES: (a) The Board of Fisheries and the Board of Game
shall identify and regulate the taking of fish stocks and game
populations according to the following procedures:

(1) Meeting 1in joint board session, the boards shall seek to -

(A) identify and quantify the amount of customary and
traditional subsistence uses of fish and game that 1is necessary to
provide a reasonable opportunity for rural residents engaged 1in a
subsistence way of life to do so; provided that such
determinations shall be based at least upon the research,
analysis, comments and recommendations of the subsistence division
of the department that are reviewed and concurred in by the other
divisions of the department.

(B) identify and designate customary and traditional
subsistence use zones utilized by such rural residents;

(C) identify fish stocks and game populations that
customarily and traditional have been important subsistence stocks
and populations utilized by such rural residents for subsistence
use;

Explanation:

The new paragraph (1) requires the boards to
jointly determine the approximate amount of fish and
game resources that are necessary to meet customary and
traditional subistence needs, customary and traditional
subsistence use zones for populations of rural
residents, and fish and game populations that have
customarily and traditionally been important to

subsistence use. There 1is a strong emphasis 1in each
element of this paragraph on what is customary and
traditional. This emphasis should put the boards in a

good position to find that certain rural practices, such
as round-hauling of fish .and barter of fish in a
substantially commercial setting, are not customary and
trational subsistence use.

The first element, 1i.e. the quatification of the
amount of fish and game needed to continue the
opportunity for a customary and traditional subsistence
life-style, 1is necessary to resolution of any allocation
issues, but it has never been stated formally as a
requirement. This would correct that deficiency.

The second element, i.e. the identification of
subsistence use zones is similar to a concept in the
federal subsistence law, which requires "resident
subsistence zones" to be identified for regulating
subsistence use 1in national parks. (The concept of
residency has been omitted from the proposed language,
however, because it would create a legal problem in that
it is a Tier 1l concept 1in state and federal law, except
with respect to national parks. The second element,
however, comes as close as legally possible to



effectively making area residency a qualification
without actually requiring it.

The third element, 1i.e. identification of important
subsistence stocks, allows there to be a preference only
on those stocks and not on unimportant stocks that may
only incidentally be used for food or other subsistence
uses. The rationale 1is that those incidental uses could
be accommodated through non-subsistence regulations
without 1interfereing with the purpose of the state and
federal subsistence laws, which is to provide the
opportunity for the subsistence life-style to continue.

(2) [(D] Each board will assess the biological status of fish
stocksand game populations that are important subsistence stocks
and popultions within the use zones and determine whet ier a
surplus may be harvested during a regulatory year [IDENTIFY THE
HARVESTABLE SURPLUS WHICH MAY BE TAKEN FROM EACH STOCK AND
POPULATION] consistent consistent with the utilitzation,
devlopment and conservation of such stocks and populations on the
sustained yield principle, consistent with the conservation of
healthy and natural populations of the resource, and consistent
with the public interest;

Explanation;

This is modeled after a similar provision, 5 AAC
99.010(Ca)(1), 1in the Joint Board"s Subsistence Policy,
but the above amendments make several improvements.

By focusing the assessment of biological status on
important subsistence stocks, any depletion that occurs
through subsistence, sport, or commercial over harvest
will be 1identified in relation to that stock, rather
than 1in relation to a set of present and potential

subsistence stocks. In other words, this would help
identify stocks that need to be managed conservatively
to rebuild the stocks. Without the provision, efforts

to rebuild could be stymied by claims that the stocks
should be managed for lower than sustainable populations
and any or most of the harvest of a depressed population
would have to be allocated to subsistence or primarily
to subsistence. For example, the Nelchina caribou herd
has been depressed for many years and 1is in a rebuilding
phase. We would want to avoid assertions that the herd
should be managed at a depressed level with a
disproportionate amount of the harvest allocated to
subsistence and that any shortfall in subsistence need
for caribou should be met by allocating more moose (a
present subsistence stock) or more sheep (a potential
subsistence stock) to meet overall need for subsistence
uses, where the additional subsistence allocation of
moose or sheep would be contrary to sustained yield or
the conservation of healthy and natural populations. In
other words, one depressed population should not lead to
creation of another, regardless of whether it is of a
different species or stock within the subsistence zone
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or outside the subsistence zone. If this principle s
not accepted by subsistence users, then the subservience
of subsistence to sustained yield and the maintenance of
natural and healthy populations w ill be rendered
meaningless.

Finally, the phrase "conservation of healthy and

natural populations™ is rooted in the federal law,
whereas the present state law refers only to "sustained
yield". Sustained vyield is vague, but is more

appropriate for stocks where all the harvestable animals
are of similar size, age, and character (eg. salmon and
ducks), and where the management concern is for
sufficent reproduction to maintain future harvests and
reproduction, and where the amimals die upon
reproduction (salmon) or are short-lifed (eg. ducks and
caribou). However, with other species, such as trout,
sheep, moose, brown bear, management for merely
sustained yield w ill disrupt tho natural distribution of
age classes within the population, and in some instances
such as sheep or brown bear this disruption may have
hiological effects. Thus, the amended language adds ta
the sustained yield principle the requirement that the
hoards also consider the maintenace of healthy and
natural populations and the public interest in
maintaining healthy and natural populations, regardless
of whether those public interests are for consumptive
trophy harvest, non-consumptive use, or are for
biological reasons other than sustained yield.

[(2) WITH RESPECT OF EACH FISH STOCK OR GAME POPULATION FOR WHICH
A HARVESTABLE SURPLUS HAS BEEN IDENTIFIED, EACH BOARD WILL
IDENTIFY "SUBSISTENCE USES" OF SUCH STOCK OR POPULATION AS SUCH
TERM IS DEFINED IN SEC. 803, PUB. L. 96-487 (16 U.S.C. 3113), 70O
WIT THE CUSTOMARY AND TRADITIONAL USES OF SUCH STOCK OR POPULATION
BY RURAL ALASKA RESIDENTS FOR DIRECT PERSONAL OR FAMILY
CONSUMPTION AS FOOD, SHELTER, FUEL, CLOTHING, TOOLS, OR
TRANSPORTATION, FOR THE MAKING AND SELLING OF HANDICRAFT ARTICLES
OuT OF NONEDIBLE BYPRODUCTS OF STOCKS OR POPULATIONS TAKEN FOR
PERSONAL OR FAMILY CONSUMPTION, AND FOR CUSTOMARY TRADE.]

Explanation:

This paragraph has been deleted because paragraph
1(A) now does this better language. Aproblem with the
deleted langauage is thatitessentially saysthatevery
stock of fish and game for which there is a harvestable
surplus w ill have subsistence uses put upon it.

(3) (A) After identifying subsistence uses of a fish stock or game
population that is important to customary and traditional
subsistence use (pursuant to paragraph (2)], the appropriate board
will determine the amount of harvestable surplus of such stock or
population required to [FULLY] provide a reasonable opportunity to
engage in such uses, and [PURSUANT TO SEC. 804, PUB. L. 96-487 (16
U.S.C. 3114),] will adopt regulations which authorize the taking
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of such stock or population for subsistence uses; provided that
such regulations may be the same as, different from or 1in addition
to regulations governing other consumptive uses of the stock or
population.

Explanation:

Deletion of the word "fully™ avoids tension bhetween
"fully ™ and "reasonable"™. Any subsistence preference
should not unreasonably restrict non-subsistence users
of important subsistence stocks.

Allowing subsistence regulations to be worked into
existing sport or commercial regulations, or to be
separate from them, allows the boards discretion and
overcomes the problem raised in the fcluska case, 1in
which the trial court declined to enforce an out-of-
season hunting regulation because the Board of Game had
failed to provide a separate subsistence season. This
language allows the boards not to provide a separate
subsistence season if the present sport (or commercial)
season is adequate to meet subsistence needs, so long as
it is also specified as a subsistence season.

[(B) PURSUANT TO SEC. 802, PUB. L. 96-487 (16 U.S.C.3112) AND
THE MAINTENACE OF FISH STOCKS AND GAME POPULATIONS ON THE

SUSTAINED
PARAGRAPH
ENGAGED IN

YIELD PRINCIPLE, REGULATIONS ADOPTED PURSUANT TO THIS
WILL CAUSE THE LEASE ADVERSE IMPACT POSSIBLE ON PERSONS
SUBISTENCE USES OF SUCH STOCKS AND POPULATIONS.]

Explanation:

This paragraph is not founded on the previous Joint
Board's Subsistence Policy, 5 AAC 99.010. Instead, it
is inappropriately derived from ploicy language in sec.
802 of ANILCA that is focused on federal land used
decisions and the effect such land use decisions have on
subsistence. That policy addressing land use is
implemented by sec. 810 of ANILCA and governs federal
actions concerning leases, land disposals, and permits
for the use and occupancy of federal lands. Such issues
are faced by land federal management agencies having
primary jurisdiction over the land, rather than by the
Alaska boards of fish and game, which have primary
jurisdiction over fish and game. As a matter of law,
neither sec. 802 or sec. 810 requires the boards to
implement a legal standard of "least adverse impact
possible™ of subsistence use. Instead, both the federal
and state subsistence law afford a priority or
preference for subsistence use. Thus, this proposed
language, unfounded in previous board policy or state or
federal law, creates a politically dangerous extension
of the subsistence preference by adding a very
restrictive and unnecessarily overly protective legal
standard for disallowing even tfe slighest avoidable
harm to subsistence use. Such a standard w ill only
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further exacerbate opposition to any subsistence
priority or preference.

(4) 1f the harvestable surplus of a fish stock or game population
that is important to subsistence use is not large enough to safely
sustain a harvest (CONSISTENT WITH THE SUSTAINED YIELD PRINCIPLE]
by all persons engaged in subsistence uses of such stock or
population, in that the harvest by all subsistence users of such
stock or population would bhe inconsistent with the sustained yield
principle, the conservation of healthy and natural populations and
the public interest, then the appropriate board w ill adopt
regulations which allocate the opportunity to take such stock or
population for subsistence uses among such persons on the basis of
the following criteria:

(A) customary and direct dependence upon the [LIVE] stock or
population as the mainstay of livelihood;

(B) local residency; and
(C) the availability of alternative [FOOD] resources.

Explanation:
This is Tier Il subsistence, which is how the

subsistence preference or priority found in both federal
and state law is administered when there is no enough
harvestable resource to accommodate all subsistence
users of the stock. The amendments here conform this
provision to previous amendments and federal and state
law as it now stands.

(5) [IF THE HARVESTABLE SURPLUS OF A FISH STOCK OR GAME POPULATION
IS LARGER THAN THE AMOUNT OF THE SURPLUS NEEDED TO FULLY PROVIDE A
REASONABLE OPPORTUNITY TO ENGAGE IN SUBSISTENCE USE OF SUCH STOCK
OR POPULATION, THE] Each board w ill, in its discretion, adopt
regulations pursuant to AS 16.05 which authorize the taking, for
non-subsistence uses, of any [SUCH] stock or population identified
as important for subsistence use, [FOR NONSUBSISTENCE USES
CONSISTENT WITH THE SUSTAINED YIELD PRINCIPLE] to the extent that
the non-subsistence uses do not jeopardize or interfere with the
conservation and development of fish and game resources on a
sustained yield basis or the conservation of natural and healthy
populations, or with the opportunity for taking these resources
for customary and traditional subsistence uses as proviced by this

section.

Explanation:

As originally proposed paragragh (5) is poorly
drafted in that it actually infringes on the discretion
of the boards to authorize non-subsistence uses of fish

and game. It does so in several respects.
First, it again carries the erroneous presumption
that all fish and game are subsistence stocks.

Second, it again carries the tension between
"fully™ and "reasonable".

Third, when these first and second problems are
considered in light of the federal subsistence law, the
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proposed paragraph (5) makes it more difficult for the
hoards to keep non-subsistence uses authorized. This s
because the federal subsistence law, in sec. 805, Pub.
L. 96-487, (16 U.S.C. 3115) appears to create a higher
"substantial evidence" test (as opposed to the
conventional and more easily met "rational basis" test)
for regulations proposed by regional advisory councils.
The proposed paragraph (5) puts each board in a position
of having to close non-subsistence uses if two criteria
are met: (1) if a regional council proposes closure on
the alleged grounds that subsistence needs are not being
fully met, and (2) if the board can only find a rational
basis, but not substantial evidence, sufficient to show
that subsistence needs are being fully met. The legal
principles here are complicated, so let's clarify the
problem though a concrete example involving a
contemporary real issue: moose harvest along the
Petersville Road.

Let's say there is poor or no data on the
population size of moose alongthe Petersville Road, but
the responsible gamebiologist says the population s
probably sufficient to sustain subsistence and sport

harvest although no data exists. Based on that
statement, the Board of Game can rationally leave the
area open to sport harvest, because the board w ill have
a rational basis for doing so, i.e. it has the testimony
of the biologist. However, if the regional council for

the Petersville Roadarea proposes closure to sport use
and says simply thatthere are not enough moose to fully
provide a reasonable opportunity for subsistence
harvest, then the board will have to close the area to
sport moose hunting unless the biologist can come up
with substantial evidence, such as moose surveys along
the road, to show that there are plenty of moose for
sport use and for fully providing a reasonable

subsistence opportunity. Such surveys cost money, sSo
the board in many instances w ill never get the
substantial evidence necessary to keep non-subsistence
uses open.

(b) for the purposes of subsection (a), the terms

(1) "rural residents™ means residents engaged in customary and
traditional subsistence as a way of life [A COMMUNITY OR AREA IN
WHICH THE TAKING OF FISH STOCKS AND GAME POPULATIONS FOR PERSONAL
OR FAMILY CONSUMPTION IS A SIGNIFICANT CHARACTERISTIC OF THE
ECONOMY OF THE COMMUNITY OR" AREA] .

Explanation:

This ties the definition of ru> 1 residents to the
definition of a customary and traditional subsistence
life-style. The definition proposed by AFN mixes the
concepts of "community or area" with the concepts of
subsistence life-style and subsistence economy.
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Previous board policy at 5 AAC 99.010 appropriately tied
"rural residents” to the criteria for determining what
constituted "customary and traditional." Thus, the
amendment suggested by the Anchorage Fish and Game
Advisory Committee retains existing policy without
conflicting with Madison. The AFN proposed definition
of "rural”™ may result in conflicts with the federal
subsistence law in that the proposed definition could
qualify areas or communities in which the taking of fish
and game for personal or family consumption is a
significant characteristic of the economy but is not
customary ana traditional.

(2) "customary and traditional”™ means:

(i) a long term, consistent pattern of legal use of a
fish stock or game population, excluding interruption by
circum stances beyond the control of the persons taking such
stock or population such as regulatory prohibition;

(ii) a use pattern which recurs in specific seasons of
egach year;

(iii) a use pattern consisting of methods and means of
harvest which are characterized by efficiency and economy of’
effort and cost, conditioned by local circumstances;

(iv) the consistent harvest and use of such stock or
population near, or at a location reasonably accessible from
[TO,] the residence of the persons taking such stock or
population;

(v) the handling, preparing, preserving and storing of
such stock or population in a manner which has traditionally
heen used by past generations, but not excluding recent
technological advances in appropriate instances;

(vi) a use pattern which includes the handing down of
knowledge of fishing or hunting skills and values and lore
from generation to generation;

(vii) a use pattern in which the hunting or fishing
effort or the products of that effort [DERIVED FROM SUCH
STOCK OR'POPULATION] are distributed or shared among others
within a definable community of persons, including customary
trade (excluding trade in the nature of a commercial
enterprise [TO SIGNIFICANT COMMERCIAL ENTERPRISES]), barter,
sharing, and gift-giving,; and

(viii) a use pattern which includes reliance for
subsistence purposes upon a wide diversity of fish stocks and
game populations of an area for personal and family
consum ption and which provides substantial benefits to the
economic, cultural, social, and nutritional well-being of
persons who take and consume such stock or population for
their sustenance.

(3) "fish stock™ means a species, subspecies, geographic grouping
or other category of fish capable of management as a unit which at
any time during any season of the year may be found in waters of

the United States, including but not limited to navigable waters

described in 33 U.S.C. 1362(8), the territorial sea, waters

Anch. Advisory Comm. Comments, page 7;
5 AAC J)9.010 Jt. Bd proposal.



located within the boundaries of a conservation system unit and
waters which abut land the title to which 1is in the United
States.

(4) "game population” means a group of game animals of the same
species or smaller taxa whose members in whole or in part use or
may be found at any time or during any season of the year upon
land the title to which is in the United States or upon or in
waters described in paragraph (3) of this subsection.

(5) "the conservation of healthy and natural populations” means
that for some species, stocks, or populations of fish and game the
sole application of the sustained”ield principle may not alone be
enough in terms of sound management to assure wise conservation!
use and development of those species, stocks or populations.
Sustained yield is appropriate for wildlife of which all or most
of the harvested animals are of: the same or similar age class,
size, reproductive value, and biological significance, such "as
with salmon, waterfowl, most small game, and perhaps caribou.

But, sustained yield principles may not be sufficient management
guidance for wildlife such as brown bear, sheep, trout and others
where maintenance of age classes within the population is either~~a
biological consideration or where such maintenance 1is important to
the sound conservation, development and utilization of the
resource. Use of phrase "conservation of healthy and natural
populations”™ 1is intended to clarify sustained yield 1in appropriate
circumstances rather than rep~lace the sustained yield principled
Use the the word "natural™ 1is not intended to mean that the
resource may not be harvested at all,

Explanation:

This definition is largely self-expanatory. It is
important that this definition is a clarification
rather than a replacement, of sustained yield principles
for particular stocks or populations of fish and game
hecause sustained yield management is required by

Article VIIIlI, Sec. 4 of the Alaska Constitution. The
phrase "conservation of healthy and natural populations”
comes from the federal subsistence law (Title VIII rE

ANILCA) and its legislative history (Sen. Rept. No. 96-
413, 96th Cong., 1st sess. at 232-233). Therefore, the
phrase is consistent with the federal law.

(¢) The taking of fish stocks and game populations which are
not subject ot regulation pursuant to subsection (a) of this
section shall be regulated by the boards pursuant to AS 16.05.

Anch. Advisory Comm. Comments, page 8;
5 AAC 99.010 Jt. Bd. proposal.



ANCHORAGE FISH & GAVE ADVISORY COMMITTEE October 30, 1985
c/o 333 Raspberry Road
Anchorage, Alaska 99518-1599

Don W. Collinsworth
Commissioner

ADREG

PO Box 3-2000
Juneau, AK 99802

Dear Commissioner Collinsworth:

The Anchorage Fish and Game Advisory Committee strongly disapproves of
the fact that the Madison decision, as well as the questionable
interpretation of it by the Attorney General's office, have necessitated
closure of many previous sport hunts and have allowed them only as
subsistence Tier Il hunts.

Therefore, the Anchorage Fish and Game Advisory Committee strongly urges
the Board of Game and the Department of Fish and Game to do the
following two things.

Our first recommendation addresses what the board and the department can
and should do before the legislature addresses the subsistence issue or
if the legislature fails to amend the subsistence law to correct the
present Tier Il problems. W urge that the Board of Game, with the

assistance of the department, identify all Tier Il hunts where the Tier
Il harvest did not approach, and will not likely approach, the
authorized Tier Il harvest level. The department and the board should

open these hunts to all Alaskans as Tier | hunts, either through
standard unrestricted participation or through lotteries in which any
Alaskan has an equal chance. Examples include the moose hunts in the
Eagle River and Eklutna areas.

Second, we request that the board and the department work aggressively
with the Alaska Legislature to have it adopt amendments to the state
subsistence law that would re-open to all Alaskans all sport hunts that
were in effect prior to the 1985 season, now classified as Tier Il
hunts. Furthermore, any amendments should also include or clarify the
authority of the board to identify appropriate and inappropriate
subsistence stocks. For example, we believe that some species or stocks
of wildlife, such as sheep, brown bear, cranes, steelhead, and rainbow
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trout, goats, bison, ard musk oxen generally are not subsistence stocks.
We also believe that the board and the department should work with the
legislature to address what constitutes "customary and traditional”
subsistence use, and other uncertainties in the present law.

Sincerely,

Tim Stevens, Chairman
Anchorage Advisory Committee



Alaska Sportfishing Comments ReJ Draft Subsistence Bill
November 6X 1985

The following comments on the 9/25/65 draft subsistence bill are those of the
Alaska Sportfishing Association. We feel that the bill has two major omissions:

(L) It does not have a needs test to establish individual qualifications for
subsistence preference.

(2) It does not include Jlanguage to allow substitution of one comparable
species for another. From a fisherres standpoint this isof critical importance.
It is imperative that the board be able to utilize and substitute those species,
particularly salmon, _which occur in the greatest numbers in order to reduce
pressure on species which occur in far too few numbers.

Inaddition, manP/ words and phrases must be defined. Specific line Dby line
comments are as follows:

pl LIO

unting  and fishing  may be im\}\)lortant or substantial food sources not
necessarily "principal means™* . . . Why not delete the word "principul"?

%)I L26 _
e word "preference" must be defined,

| L27-28
IHw)e term "where no practical alternative means are available to re-place food

sources . . ." needs definition. Every communit¥ in Alaska utilizes canned
and/or processed food to some degree.  Therefore, there appears always to bhe a
"practical alternative".

p3 LIl-12 _ o .
This section is not needed. Bag limits are covered in item 3. Hook and release
Is simply one particular bag limit.

3 L13-14
|?Hs section js also not needed.  The harvest of fish by all user groups s
covered in sections 2-4

pB3 L24 o
'Preferred" needs definition.

$g3 L2Q/ppd L2 - . .
ese three sections from the original statute, which were never defined by

the . legislature, are what has caused much of our current problem. No
definition has been added in the draft bill.

prﬁ4 L4-5 Section (d) _ _

e importance of this section depends upon how "reasonable regulation” relates
to other uses, ie. a definition of "preference".

ppé L6-11 | .

A great_ section. It allows the board to exclude species such as rainbow
trout. This is a very important section, which we feel must stay in the bill.



4 L12-16
Fr)ns section needs to be clarified. | t apPears to preclude timely enactment of
regulations.  Every controversial regulatory decision would go” through two
requlatory meetings rather than one. How would the appeal process be struc-
tured? 1f court actions could be avoided, this section would appear to have
considerable value,

pd L17/pp6 L17 . . o
unting section of the bill not reviewed by our organization.

W)& L18 Section 16.05.330 _ _ o

e disagree with licences and fees for subsistence hunting and fishing. | f
subsistence is somhow related to needy persons, we should not assess a licence
fee. In addition, a permit is much more flexible in that conditions or stipula-
tions particular to specific areas can be included on the permit.

pr L5 . .
Ft Is critical that "a rural subsistence area of the state" be defined on a

geo?rgphic"basis. Section 30 on pp8 adds qualifying language but never defines
what "area" means.

pp7 L25 (28) . . . |

Add personal wuse fishing definition. This section should clearly state that

personal use fishing has no priority over other uses.

8 L13-15
W%y include aliens as persons who qualify for subsistence preference?

p8 L28/pp9 LI . - . . .
his sectionis the one which really limits the communities  which qualify. |

can not believea section this restrictive will remain in_the bill. For
example, every Alaskan community has regularily scheduled air service, at least
for 'mail delivery. If this section is dropped what do we want to replace it?

It is probably important that individual communitites not be listed in the bill.
Once they are included they will be in forever.



Telephoned (x) Called co see you
Please call ( 1 wWill Call Again
Returned your call( ) Urgent

Message On Ken. Pen. Bor. Asmbly. Called to
express appreciation for your work on sub—
sistence. Last night®"s Borough Assembly

meeting could not issue resolution because

of no time for public input, but they have

written a letter, signed by 14 members, ex-
pressing support for your subsistence bill;
have also sent fums and other communication
to Senators Bennett, Abood and others.

Operator.

LAA-16






Bog Hollow
Homer, Alaska
May 2, 1985

Hello
This letter and the enclosed are for you to consider in reference
to the SUBSISTENCH Law. | am one of the founding members of the
Kachamak Bay Subsistence Inc. which has fought successfully since
1976 for Subsistence rights in Alaska. At the time of our founding
| requested that the group advocate for all Alaskens Subsistence
rights especially as to the gear they used. At that time it was
decided that it was hest to fight a holding action, resisting the
attempts of the Board of Fisheries to take away our local use of
nets and not to expand the conflict to include those who like
myself had always used hook and line to feed myself. | supported
the decision of the group and aided in the organization any way |
could. As you may know for the fast month | have carried this idea
to the Board of fisheries, the media, the personal use fishermans
organizations like Alaska Sportsmans Organization, the Kenai River
Sportsmans Organization, and tine Cook Inlet Profesional Sportfishermans
Organization among others. Along the way I've covered every sporting
goods store from Talketna to Homer and most of the lodges, gas stations
and other huisness's serving the personal use fisherman. It is my
.intention to accomplish the following actions:
1. to get the gear "hook and line held in the hand or attached
to rod or pole, and dipnet" added to the Subsistence law
2. to establish subsistence fisheries everywhere that sport
fisheries have existed for fish except for Rainbow and
Steelhead trout as these are not available for subsistence
use
3. to establish forever the concept that "personal or family
consupption as food," is the priority consumptive use of
aquatic resources.
| hope you can ioin me in this effort. Please resist the governors
bill and any other legislative attempts to modify or restrict the



WILL NATIVE PEOPLE NOT BE ABLE TO DEFEND THEIR USE OF THE LOCAL
RESOURCES UNDER THE '78 SUBSISTENCE LAW?

THE SUBSISTENCE LAW ESTABLISHES TWO TIERS OF CONSUMPTIVE USE, THE
FIRST FOR ALL ALASKANS AND THE SECOND AND FINAL USE BY THOSE WHO
CAN DEMONSTRATE "CUSTOMARY AND DIRECT DEPENDENCE, LOCAL RESIDENCEY
AND A LACK OF ALTERNATIVE RESOURCES". ALL ALASKANS CAN LIMIT SUB-
SISTENCE USE WHEN THERE ISN'T ENOUGH TO GO AROUND.

WILL THE SUBSISTENCE LAW MEAN THE END OF THE SALMON, THE DESTRUCTION
OF THE RESOURCE, OR ANY OTHER SUCH THING?

THE SUBSISTENCE LAW IS ESTABLISHED ON THE CONCEPT OF "SUSTAINED YEILD"
WHICH MEANS THAT EVERY TOOL EVER DEVELOPED FOR THE MANAGEMENT OF FISH
AND GAME FROM GEAR RESTRICTIONS, QUOTAS, BAG LIMITS, OPEN AND CLOSED
SEASONS AND OR AREAS, TO SIZE AND SEX LIMITATIONS ARE AVAILABLE TO
THE DEPT. FISH AND GAME AND THE BOARDS FOR THEIR USE.

CAN COOK INLET FISHERIES BE MANAGED FOR RESIDENT SUBSISTENCE USE
WITHOUT LIMITING THE USE BY NON-RESIDENT SPORT FISHERMEN?

YES. SINCE SUBSISTENCE AND SPORTS FISHERMEN FISH IN THE SAME TIME AND
PLACE, USING THE SAME GEAR, AND SINCE THE OVERWELMINC CONSUMPTIVE

USE HAS BEEN BY COMMERCIAL FISHERMEN WHICH WILL BE LIMITED IN ORDER TO
QUARANTEE A SUBSISTENCE HARVEST, THE NET EFFECT WILL BE TO GET MORE
FISH INTO THE RIVERS. GIVEN THE RELATIVELY SMALL CONSUMPTION BY
NONRESIDENT FISHERMEN IT IS ALMOST IMPOSSIBLE TO JUSTIFY CLOSURE

OF A SPORT FISHERY IN ORDER TO ACCOMADATE A SUBSISTENCE FISHERY.

WHY ALL THE CONTARVERCY ABOUT THE SUBSISTENCE LAW?

1. THIS IS THE ONLY PLACE IN THE WORLD WHERE THE SUBSISTENCE RIGHT
EXISTS IN LAW. IT'S A NEW IDEA.

2. COMMERCIAL FISHERMEN, WHO PREVIOUSLY EXCLUSIVELY HELD THE BOARD
OF FISHERIES, WILL BE IMPACTED TO SOME DEGREE, ESPECIALLY IN
COOK INLET.

3. THE GOVENOR IS HEAVILY INDEBTED TO THE COMMERCIAL FISHERMEN.

4. PREVIOUSLY THE SPORTSMEN HAS BEEN THE ONE TO PAY THE PRICE, BEING
THE "LAST FISHERY IN LINE", FOR THE BIOLOGICAL INTEGRITY OF THE
SALMON RUNS. SOME PERCIEVE A THREAT TO THEM BY SUBSISTENCE.BY
ESTABLISHING ROD AND REEL AS SUBSISTENCE GEAR WE REMOVE THAT THREAT.
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Fishermen on she Kenai Peninsula, following a
lead given earlier dm y&ir in.a court ruling that
said aii Alaskans may be classified as subsistence
users, iiave taken he first step in an effort to have
roa and re:! included as a subsistence method.

Tom Brown, a subsistence fisherman who lives*
in Homer, deliver d three letters to tire Alaska De-
partment Fish and Gn.me’s Soldotoa office on
Thursday n:questing tha* rod and reel subsistence
fisheries i~ established on die Kenai River and in
Cook ltiict.

Currently, with one exception, there are no rod-
aud-reci  subsistence fisheries established . in
A'asku. The iana exception allows leu fishing hi the
Arctic YuV..ri*Ku»kokwinj area.

Rod m i reel fishing Is deilned by state law as a
sports fishing rather that: subsistence fishing
method. Brown and other Alaskan fishermen plan
tochange tint low.

“Ultimately, we're hoping that Litis action will
lead ic-a court suit which will establish rod and reel
as subsistence gear,” Brown said. “\vre also want to
establish subsistence fisheries for that gear
throughout the state.”

Brown submitted three “official requests™ to the
Soidotea ADF&G headquarters c:i Thursday. Cne
copy was submitted to Sid Logan, an mva m.uajge-
ment biologist in the Sport Fish Division. The let-
ter, signed hy 3im Golden of Soldotna, requested a
roa-aucH-eel subsistence fishery on the Kenai River
for four itypes of salmon: kings, silvers, reds and

' 'SeeSubslsteuoe,page AVF.

Continued from page A-l

psnKs. .

Two letters were also given to
Paul Reusch of the Commercial
Fish Division requesting rod-and-
reel subsistence fisheries on the
Kenai Riverand Cook Inlet.

In addition, Brown asked for
permits to conduct rcd-end-reel
subsistence fishing for salmon in
those areas. In each instance, the
request was denied.

“They (Logan and Reusch)
were interested and amused, but
culm,” Brown said. "Their reac-
tion was pretty much 'Oil toy,
here comes another court suit.'
They verbally denied the re-
quests. Eventually | expect there
will be an emergency meeting of
tlie* Board of Fisheries to make a
decision on the requests. lexpect
it will 'os be denied and then it
wiil goto court.”

Brown aid’d that he his an-
other 30 requests.
signed by different individuals
and cover ail the waters in the
state,” in* raid. "The action has
the support ot the Cook Inlet Pro-
fessional Sportfishermen's Asso-
ciation.”

Logan e*«tplained that “the re-
quest had to be denied. The

rare of Fisheries has not de-

fined rod and reel as e subsist-
ence means. | expect his next
step will probably be to take
legal action. | think he was lay-
ing the groundwork for a lawsuit
against the state. | guess this isa
spinoff from the recent (Su-
preme Court) decision (which
ruled that all Alaskans are sub-
sistence users).

Added Reusch, “Rod and reel
subsistence fishing lias not been
legally established by the Beard
of Fisheries, it doesn’t exist, so
we couldn’t issue the permits he
requested. But (Brown) didn't
seem surprised. It seemed like
he was going through the mo-
tions.”

The letters deiivereG by
Brown were addressed to Fisk
and Game and state and read: “I
do hereby declare myself to be a
subsistence fisherman. | intend
to use red and roe! as defined in
the sport st?tute as die gear for
catching fish. I will fish at tne lo-
cations listed below and for The
species of salmon listed below. li
is rny Intent to observe the regu-
lations established under sport
fishing in L:T:3during this fishery.
| herc-bj request that the depart-
ment manage the fishery in such
a way as -u provide for my sub-
sistence harvest.”

jocatt-jatums. fuv



Sue Other Side

REGULATION PROPOSAL FORM For Instructions
an Completing
Alaska Boards of Fisheries and Gam®o Thi3 Form
Proposal Concerns (oackona)
Commercial O Snort O Poraond Lias O Hunting O Trapping O Sutwiatenco Q Advisory O
Fiahoig Ruling Fishing Committors

Use Separate Forms For Fach

1. Area(s) Affocted  STATEWIDE

. 5 AAC 01.010 sec. a sub. par. ¢ _
2. Ailaska Administrative Rsgulatkm Book subsistence
Cod© Number 5 AAC Pag© No. i

3. Purpose of Proposal this proposal will provide access fop hook and line
FISHERMEN TO THE SUBSISTENCE PRIORITY.

4. Suggested Wording of Proposed Regulation (Use separate sheet if naeasssry)

ADD WORDS "HELD IN THE HANDS OR CLOSELY ATTENDED, HOOK AND LINE HELD IN
THE HANDS, ANI) DIPNET IS LAWFUL." AFTER THE WORD "POLE". DELETE THE WORDS
AFTER "POLE" AND ALL OTHER RESTRICTIONS ON THE USE 0*" HOOK AND LINE OFAR
CONTAINED IN SUBSISTENCE REGULATIONS. ADD THE WORDS "A SUBSISTENCE FISHERY
IS ESTABLISHED WITH THE USE OF HOOK AND LINE EVERYWHERE THAT A SPORT FISHER
FOR ANY SPECIES OTHER THEN RAINBOW AND STFELHEAD. OCCURED LEGALLY IN 1PB3."
TO THIS SECTION AS SUB. PARAGRAPH "M".

5. Justification better then doof the personal use of the fishery in alaska
OCCURS WITH THE USE OF HOOK AND LINE. HOOK AND LINF ARE THE SECOND OLDEST
TYPES OF FISHING GEAR. THERE IS NO BIOLOGICAL JUSTIFICATION FOP LIMITING
USE OF HOOK AND LINE UNDER THE SUBSISTENCE LAW IN AREAS, WAVS, AND WITH

lirjraj) ff.'inrywTt-varcmagCT

6. Submitted By: Namo iAiL", A S

Address J.AcJlk-i.if-8 *1 — Zip Codcu.-liL.JLPhon®.

Representing 2 Solf 0 Advisory Com m ittor

P Regional Council: O Other. (O S T1 I PR S e —

*
! \vvvv: \r/\;j\\/c Y

flavised 11 82



PAGE TWO REGULATION PROPOSAL BY TOM BROWN

JUSTIFICATION CONT.: THE SAME BAG LIMITS AS PRESENTLY OPEN TO THE

USE OF HOOK AND LINE UNDER THE SPORTS REGULATIONS. SINCE THE SUBSISTENCE
PRIORITY WILL ALLOW GREATER UTILIZATION OF FISHERIES RESOURCE BY
INDIVIDUAL ALASKAN RESIDENTS AND WILL FUNCTION TO PROVIDE MORE

SALMON IN STREAMS ALSO UTILIZED BY THOSE NOT ELEGABLE FOR 'THE
SUBSISTENCE PRIORITY THE NET EFFECT WILL BENEFIT THE PEOPLE OF

THE STATE AND THE INDUSTRIES WHICH SERVICE THOSE PEOPLE.
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STATEWIDE PROVISIONS
(() Tne use of explosives and chernicais Is prohibited. o~ro %
(9) Subsistence fishing by the use of aline attached toa rod or polels prohibited

except when fishing through the ice in the Kotzebfje-No'lhern, Norton Sound-Port
Clarence, Yukon, Kuskokwim and Bristol Bay areasj

(h) Each subsistence fisherman shall plainly and legibly inscribe his first initial,
last name, and addresson his fishwheel, oron akeg or buoy attached to gill nets and o’her
unattended subsistence fishing gear.

(i) Allpots used to take tish mustcontain anops..mg in thewebbing ofa side wak
of the potwhich has been laced, sewn orsecured together by untreated cotton twine or
ethernatural tiberno larger than 120 thread, which upon deterioration or pa,ding of the
twme produces an opening in the web witn a perimeterequal to orexceeding one halt
of tne tunnel eye opening perimeter.

(I) Personslicensed underAS43.75.011 toengage inafisheries business may not
receive for commercial purposes or barter or solicit to barter for subsistence taken
salmon or tneir parts Furtherrestrictions on the bartering of subsistence taken salmon
orthelrparts may be implemented byemergency order toraspecific time orarea il cir-
cumvention g!management programs iscccuring because of illegal bartering activities.

(k) Noperson mayuseaqgiltnetweb that contains less than 30 A'aments in the tak-
ing ot salmon tor subsistence purposes

(I) The taking ot rainbow trout ana steelhcati is prohibited.
Autho'ity:  AS 16.05.050
AS 16.05.251ia;i2), (3), (4)anri (b)
AS 16.05.930(c;

5AAC00015. SUBSISTENCE FISHING PERMITS AND REPORTS, (a) Salmon may

be taken only under the authority of a suosistsnce fisniny peiniit issued by the commis-
sions!ornis local representative, unless apermit is specifically not required in a par-

ticularaiea by the subsistence regulations in this chapter, or unless the fisherman is re-
lainir.g salmon from his commercial catch consistent with sec. 20 of this chapter

ib) Ifasubsistence fishing permit is required by this chapter, the following permit
conditions apply unless otherwise specified by tne subsistence lishinp regulations in
this chapter:

(tI tne numbers ot 'ish taken lor subsistence use may not exceed the limits
set out in the permit

12) permits must be obtained from a local rcr- - ntalive of the department
pnerto subsistence fishing;

(3) pc-rmils must be retained in the possession ot tne permittee and oe readily

availabln ten inspection while taking tish. A person who transports subsistence taken
fi$n shall have a subsidence fishing permit in his possession,

10

STATEWIDE PROVISIONS

(4) the permit may designnte the species and numbers of fish to be harvested,
time and area of fisning, the type and amount of fishir.g cear and other conditions
necessary formanagement or conservation purposes’

(5) ifspecified on the permit,each subsistence fisherman shall keep accurate
daily records of the catch Involved, showing the numberof fish taken by species, loca-
tion and date of the catch and such otherinformation as the department may require for
management or conservation purposes;

(6) subsistence fishing reports must be completed on terms provided by the
departmentand submitted to the department olfice from which the permit was issued
atatime specified by the department tor each particulai area and fishery,

(7) ifapplicable, the total annual possession tinnt for the permittee must be
entered on each permit by the local representative of the department issuing the per-
mit, if applicable, the local representative of tho department issuing the permit; if ap-
plicable. the loci representative of the department issuing the permit Shull require from
anapplicant documented proof of residency, income or olhercriteria required by regula-
tion. or In the absence of such documentation, a signed affidavit setting fonh duration
of residency income, orother criteria required by regulation, to determine the applicable
annual possession limii and residency of the applicant;

(3) dan applicant fora subsistence salmon fishing ; ermit is unable to per-
sonally take sutmon due to physical disability. tne permit may be issued to nis authorized
designee to take salmon for the applicant.

(0 'fthe returnof catcri information necessary lormanagement and conservation
purposes is required bya subsistence fishing permit, a permittee wno fails tocomply
with such isooiting requirements is ineligible to receive a subsistence permit tor that
activity duiing tho following calendar year, unless the permit applicant demonstrates
to (he department that failure to report was due to loss in the mail, accident, sickness
orother unavoidable circumstance.

Id) Salmon laker I-jr subsistence use orunder subsistence fishingre  itions may
net be sueso mrmiv used as bait for commercial fishing purposes.
Authority: AS 16.05.251(a)(2), (j), (4). and (b)

5AAC01.023. SUBSISTENCE FISHING BV COMMERCIAL FISHERMEN. Commer-

cial fisheimen may retain fish for their personal use f.om their taw fully taken commer-
cial catch.

Authority: AS 16 05 25lia)(2) *3). (4) and (in

5AAC 01.030. UNLAWFUL POSSESSION OF SUBSISTENCE FINFISH. ta> No per-
son may possess, transport orp'aceinto the possession of another person, raw or un-
processed subsistence taken fish or their pads which the person has taken contrary to
state law or regulation.

(QL No person may possess or transport raw or unprocessed subsistence taken fish
or tneir pail;, if the items have heen received from a person who took, possessed or
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Eleven (25.6 percent) of the 43 respondents had subsistence fished in other areas
of the State (i.e., the Copper River and Bristol Bay area), and 33 persons (76.S
percent) had sport fishing licenses. When asked if they caught adequate salmon
for their needs through sport fishing, 28 (85 percent) of the 33 sport, fishing
license holders said no. These respondents often described the rising cost of
gasoline and the relatively small sport fish bag limits as deterrents to acquiring
the desired amount of salmon through sport fishing. Cnly 6 (15 percent) of the
respondents were commercial fishermen. Two of these were halibut fishermen,

while the other four fished for salmon.

If. is interesting to note that 28 percent of the respondents who acquired a
permit in 1979 did not actually fish (Table 10). Most or these people had learned
about the permitted fishery from a friend, made plans to go fishing, but for a
variety of personal reasons, never went. About half cf these peopie did not plan

to acquire a 198Q subsistence oermit.

The following remarks by a 1979 Anchorage permittee are typical and describe

his first and last attempt at subsistence fishing:
| learned about this subsistence fishery from my neighbor who is a
commercial fisherman. A few friends and 1gol together and bought
a net so we could try it. It seemed like a good weekend outing -
- a chance to get out with the kids and enjoy the outdoors. We had

six adults all with permits plus the kids, and we caught 14 fist;, The
beach was too muddy and the fishing was hard work.

This fisherman and his friends only went fishing one time in 1979, and he did not
plan to subsistence fish in .1980. Other, long-time users (i.e.. 30 percent of (lie
sample), who had subsistence fished in Cook Inlet for many years without a
permit, knew more about the fishery, were more successful, and planned to

continue fishing.



By CRAIG MEDRED
Dally News reporter

Alaskans caught hunting out of season can
claim subsistence — the customary and tradi-
tional harvest of wildlife — as a defense for
otherwise illegal activities, the state Court of
Appeals ruled Friday.

State officials said the ruling could make it
difficult to prosecute some poachers for kill-
ing caribou, moose and other big game.

SIS &

The appeals court unanimously decided
David Eluska of Kodiak could cite subsistence
as a valid reason for killing a female Sitka
blacktail deer in May 19(13.

Kodiak District Court Judge Roy H. Mad-
sen had earlier ruled the state could not
prosecute Eluska at all because there are no
laws regulating subsistence hunting.

Attorneys for the state appealed — arguing
hunting rules were the same for both sport

eS t

and subsistence hunters or Kodiak Island,
where there is a five-month deer season from |,
Aug. 1to Jan. 31 and a limit of seven deer per

| ear.
The appeals court rejected the state’s argu-

ment, but. sent the Eluska case back to Madsen
for trial.

“In the absence of appropriate regulations
(governing liuB~sTenceniu'fiting), we believe

that the best way to accommodate Eluska’s

statutory right, to subsistence hunting and tho
slate's right to reasonably protect the state’s
game resources is to judicially recognize a
defense for subsistence hunting,” Judge James
Singieton wrote.

..Only those who recklessly hunt in bad
faith will be subject, to prosecution,” the
appeals court further directed. “. .. The state
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must prove guilt beyond rea-
sonable doubt by convincing a
jury that the hunting in ques-.
lion was not a subsistence
use.”

State attorneys said they
are still trying to determine
how the decision is going to
influence enforcement of fish
and game lav/s.

"It doesn’t invalidate the
existing hunting ~season's, " ft
doesnt.D rovid”b””"aachem,’
said Liza McCracken, an assiste
ant attorney general. :
r_nT don’t think the court i
recommending that people go
out and violate the game laws.
It is just giving them the
opportunity to raise a defense
to a criminal charge.”

The Board of Game proba-
bly can avoid a crisis by
changing existing sprot hunt-
ing regulations to cover hunt-
ing under the. state’s 1973 subs-
istence priority law, said Deh-
nis Kelso, deputy director of
the Alaska Department of Fish
and Game.

"People will be tearing
their hair when it comes to
dealing with separate regula-
tions, but it’s more of a me-
chanical problem of sitting
down and making sure they
are formatted appropriately,”
he said.

"There's really no way out
but to work it out,” said Joel
Bennett, a member of the
game board.

The board, he added, tried
to avoid complicating regula-
tions by lumping together
sport and subsistence hunting
— particularly in areas like
Kodiak and Southeast Alas-

.ka, where deer populations

wouljl support long seasons
and large harvests.

-svv  Thb appeals court chastised

that decision, saying the
board "failed to carry out its
responsibilities.

"If the state had enacted
regulations making adequate
provision for subsistence-
hunting, then the defense we
have recognized would not
exist.”

But even if the state moves
quickly to plug that legal
loophole, there are still big
subsistence problems on the
horizon, said Larri Spengler,
an assistant attorney general.

The appeals court under-
lined the priority the statq,
Supreme Court earlier this
year gave all subsistence
users — whether urban or
rural, she said.

"As the Supreme Court
pointed out ... the Board (of
Game) may not restrict subs-
istence hunting at all in an
area in which sport or com-
mercial hunting is permit-
ted.” the anneals court said.

"Even if sport and commer-
cial hunting are totaily pro-
hibited at all times in an
area, the: Board is still prohib-
ited from restricting subsist-
ence hunting unless the Board
specifically finds that un->
stricted subsistence hunting
will interfere with sustained
yield."

The attorney general’s of-
fice has given the Game and
Fisheries boards similar opin-
ions, but they have continued
to restrict subsistence activi-
ties.

The Board of Fisheries, for
instance, decided against a
subsistence lisKerjTldrTCe'nai
Klvef king salmon thiswear
— although both spo.rt_.and
commercial fishermen are al-
lowed to harvest those ‘fish.

The appeals court ruling
seems to indicate that if a
subsistence fisherman put out
net for those fish and was
arrested, "the subsistence de-
fense would be available to
him,” she said.

The fish and game boards
have urged the legislature to
solve most of these problems
by passing Gov. Bill Shef-
field's bill limiting the subs-
istence priority to rural Alas-
kans.
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MEMORANDUM
T0: ALL LEGISLATORS:

For Your Inform ation
FROM: AXEL JOHNSON, EMMONAK

FORMER STATE REPRESENTATIVE
DATE: MAY 5, 1985
SUBJECT: HB 288, SUBSISTENCE

(Taken over telephone by Sen. Sackett

Mr. Johnson’'s # is 949-1127)
"I uo not want the identity of the Eskimo, Indians, and Aleuts to be lost,
and | feel this w ill happen if we do not pass the subsistence legislation.
As a former older legislator | beg the Senate to pass the b ill.
I am dying (cancer) but | want this for my children and my grandchildren.
Our life is subsistence and today there is no other alternative to being
able to hunt & fish in order to eat. In 10 - 40 years maybe we w ill be
modernized but right now there is no economy, few jobs, its tough to make

ends meet, so we need to hunt & fish.

When we met together in Juneau in 1959 to organize the State we were not

Republicans or Democrats - we were just a group of people who were there to
set up rules. Things were tough then, but we tried for the whole state.
Again, | plead and pray that the Senate w ill pass the b ill on subsistence.

I thank each one of you very much."



James C. Picard
4840 Talus Drive
Anchorage, AK 99516
345-5530

July 12, 1985

Board of Gane

State of Alaska

333 Raspberry Road
Anchorage, AK 909502

Dear Board Member:

The purpose of this letter is to provide comment on the "tier two" emer-
gency rules recently issued by the board of game. | am angry and | object
to your decision which cuts me and a majority of all citizens from certain
of Alaska's wildlife resources.

My first objection deals with location criteria. | do not believe that

you can legally eliminate city dwellers just because they live in Anchorage,
Fairbanks or Juneau. | also object to the dependency of resources criteria
which translated favors an unemployed bush resident over an employed urban
dweller. The example becomes more objectionable when large quantities of
game are utilized to feed dogs used for marginally productive or nonexist-
ent tasks.

| also question your wisdom in restricting access to "locals" of a partic-
ular area such as bison in Delta. |If Kenai runs short on salmon, will the
board in its wisdom, limit salmon to those residing on the Kenai? The
restriction on the Delta bison is particularly objectionable given the
fact that bison are not indigenous to the area and their development and
management has been funded to a great extent by fees paid by urban
hunters.

| feel that | am a subsistence hunter and all subsistence hunters should
be placed on equal footing, regardless of where one resides in the state
or level of income. |If the resource is short, settle the issue via a
drawing. A rural hunter is no more automatically a subsistence user than
an urban dweller is automatically a sports hunter.

cc: Governor Bill Sheffield
Senator Arliss Sturguleski -
Senator Jan Faiks
Representative Fritz Pettyjohn
Representative Steve Rieger
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MARCUS F. JENSEN O/O

P.O. BOX 2220

JUNEAU. ALASKA 9SBO03

April 29, 1985

Dear Editor:

Governor Sheffield gave a radio talk on Sunday, April 28, on his subsistence

b ill, House B ill 288. His talk indicated a lack of understanding of the
problem. His b ill adds the word "rural" to circumvent the recent Alaska
Supreme Court decision. The "Madison" decision says existing state law pro-

vides for subsistence regulations but that they must cover both rural and
urban Alaskans.

W hile KB 288 would allocate subsistence only to "rural" residents, it fails
to define "rural". Who are the rural residents of Alaska? Are they those
individuals living in cities and towns served by roads, eommercial aircraft,
ferries and trains? Or are they the individuals residing in truly remote
areas? And should subsistence be available only to "rural" Alaskans? The
Governor should address the intent and scope of his proposal. M erely tossing
the Boards another law on subsistence that further restricts their ability to
fairly allocate the resources among the various beneficial uses is not the
answer.

The answer must include protection of the resources and fairness in the
allocation of their uses.

The Governor says he is afraid of federal take-over as is provided for in

ANILCA. Instead of meekly complying with a bad federal act, perhaps he should
use his authority to test the validity of the federal act. Many lawyers feel
it is unconstitutional. By testing the* federal act the Governor would be

representing most Alaskans who want to control their own resource without
federal intervention. This is what statehood was all about.

The need for a state subsistence act is greatly diminished when one under-
stands that k2 m illion acres were given to the Natives for top priority use
for subsistence. This land mass is equal to one mile wide and sixty five
thousand miles long. It should raise a few anim als.

The Governor's proposed law w ill only further confuse and alienate people and
it is not needed. We should all accept the Alaska Native Claims Act for'what
it was— settlement of aboriginal claims including special claims on fish and
game, and get on with fair and equitable allocation of these resources- for
all Alaskan citizens.

C~Binperely yours,

/[ 1/ <& y£E P

~ \ ! MarcusyF. Jensen



ALASKA OUTDOOR COUNCILjWfe %

3780 McGINNIS DR.. JUNEAU. AK 99801
(907) 789-3450

PRESIDENT
Rupert Andrews
9416 Long Run Drive
Juneau. AK99801 .
BO71 789-7422 April 28, 1985

REGIONAL vice-president

Lyle Carlson . .
_ 2141 Senator Arliss S'turgu lewsk i
Rt S Il Alaska State Capitol - Pouch U

Juneau, Ak. 99811
REGIONAL VICE-PRESIDENT Dear Senator Sturgulewski

Juneau, AK 99803 The Alaska. Fish and Wildl ire Federation and Outdoor
(071, 789-3764 Council endorsed the concept espoused in the attached
resolution. Your consideration and support ot this action

REGIONAL VICE-PRESIDENT is respecefully requested.

Eagle River, AK 99577 Sj ncerely,
(907) 694-9564

EdGrEass' Eer Rupe Andrews

Box 1350 Presi nt
Palrmer. AK 99645 esi de

(907) 745-3772

SECRETARY
Sam Harbo
PO Box 80522
Fairbanks. AK 99708
19071 452-7815

DIRECTCR-ATLARGE
Warren Hoflich
6901 Tall Spruce Dr
Anchorage. AK 99502
(%07) 243-4790
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Resolution 3-85
Predator Management

Whereas, it is the policy ot the Alaska Fish and Wildl i+'e
Federation and Outdoor Counci 1l to remove tish and wildl ife
management from pol itical manipulation, and

Whereas, it is also the policy of the Alaska OutdoorCouncil  to
support the reduction of wolf poFulatlons when the need has been
scientifically established and alternative methods have been

considered, and

Whereas-, the Board of Game has blatan 11y disregarded the

test imany of the Interior Advisory Commi llees, the Interior
Regional "Counci 1 and the Southcentral Regional Counci 1 by _
reject ing the proposals to increase moose and caribou population
by reduerng selected wolf populations, and

Whereas, the Board of Game has adopted a wolf managementpolicy
that is technically unfeasible and economically impractical,
instead of taking prompt and ef*ective action to restore
depressed moose and caribou populations, and

Whereas, the Board of Game's failure to authorize the reduction
of wolf populations is a flagrant and crass disregard o* the
advisory committee and regional council system and the pub'ic
participation system of fish and wildlife management, now

Therefore, be it resolved that the Game Board immediately rescind
the policy established at the March 1935 meeting, and

Be it further resolved that the Game Board reinstate the moose
and caribou recovery programs in Units 20A and 20E and fa orably
act upon the proposals and testimony of the Interior Advisory
Committees and the Regional Counci 1.



Am w riting to you to ask that you amend the Subsistence law so that
rod and reel and dip net would be subsistence gear. The reasons for
this are several:

First, ninety nine percent of the effort in personal use fishery(as
opposed to commercial use fishery) occurs with this gear type. This
has happened through choice- it is the second oldest gear type, and
through legislative and regulatory restriction. At one time, prior
to statehood, an individual who wished to feed himself could do so
with any gear or technigue. At statehood fish traps, weirs, and other
technigues were outlawed. With limited entery the use of commercial

liscence and gear were restricted to permit holders. In 1975 attempts

hegan to outlaw and restrict subsistence access and gear which continued

up until this spring with the Maddison decision. The trend has been
over time to force the vast majority of fishery users into use of rod
and reel. Is it fair to now say that this gear is inelegable for
subsistence use?

Second - the subsistence law says that "gilllnedj deirid, ifishwheel,
longline, and other means defined by the Board 6f Fisheries'™, shall
he subsistence gear. The legislation is not exclusive of any gear,

and in fact as all that gear is also commercial gear, implies that

no gear is exclusive to any one catagory of use. This spring | offered

the Board of fisheries the oppertunity to add rod and reel to the

subsistence regulations. They have so far declined. Is it reasonable

to expect the Board to make a decision which rightfully belongs to the

representative branch of government, the Legislature?
Third - the sport fT7sh statute defines sport gear as "hook and line
held in the hand, hook and line attached to pole or rod, or other

means defined by the Board of fisheries.” There is nothing exclusive

about either sport, subsistence, or commercial gear type. Each delagates

to the Board the power to define any gear in any fishery - a power
which originates with the legislature.
Fourth - the four gear types now available to subsistence use are non

selective in harvest. |If we are to authorize subsistence in smaller



hodies of water then Cook Inlet and Kachemak Bay, a more selective

gear type is necessary. Rod and reel and dipnet have the added advantage

in that only one fish at a time is caught, allowing effort to bhe spread

out over time and encourageing closer observence of whatever bag lim it
is in effect.

In order to generate interest and to inform the public about this
oppertunity, | have visited every sporting goods store from W asilla
to Homer, talked to every radio station, television station and news-
paper, attended the Board meetings this spring, begun contact with
every local advisary board in the Cook Inlet region, and lobbied every

individual and group even remotely associated with the personal use

of the fishery. | think that if you contact the Kenai River Sportsmens
Ass., Seward Sportsmens Ass., Alaska Sportsmans Ass., and the Marine
Dealers Ass. you w ill recieve positive input about this proposal.

Enclosed are documents which relate to this issue. Thank you for your

consideration.

P.O.Box 657
Homer, Alaska 99603

P.S. The following 1is the proposal which the Board has taken under
consideration. If you were to act on adding rod and reel and
dip net to the law, it would make their consideration of the
other issues considerably simpler.
"WHEREVER, WHENEVER AND IN WHATEVER MANNER BE IT BY BAIT, LURE
OR FLY THAT FISHING HAS TAKEN PLACE LEGALLY IN 1984 USING ROD
AND REEL, A SUBSISTENCE FISHERY SHALL BE ESTABLISHED TO COINCIDE
WITH THAT FISHERY SUCH THAT ROD AND REEL SHALL BE THE METHOD
OF CATCH, USING THE SAME GEAR RESTRICTIONS, BAG LIMITS AND
HOURS OF FISHING."



r n the current state of Alaskan sub- o

sistence matters — who's to say

L how things may change tomorrow
—all residents of the state are subsist-
ence users. :

From Ketchikan to Barrow, from
Eagle to Attu, all Alaskans may subsist-
ence fish in the summer of "85, courtesy
of the state Supreme Court’s ruling of
Feb. 22. e

There is a catch, however (no pun in-,
tended). > . .

..You can subsistence fish if you
choose to use a net, seine, spear, fishw-

heel or dong line; but not if your pre-
ferred choice of gear is a rod and reel.

: This fact .eliminates a large majority
of the state’s fishermen from subsist-
ence use. How many of your friends

S3ier«w i

angers many Alaskans. One of those is
Torn Brown.

Rather than merely cry “unfair" and
scurse his luck and the state’s decision
makers —in this instance, the Board of
Fisheries — Brown is trying to undo
what he feels is a wrong.

' The 37-year-old Homer resident has
presented a proposal to the Board of
Fisheries which would add rod-and-reel

own a net, fishwheel or seine?

sition of using rod and reel. Most don’t
have the resources or the ability to in-
vest in the other methods that do meet
the current regulations.

"There has been a gradual but cer-
tain restriction of fisheries use over
time,” he adds.

And the people feeling the brunt of
those restrictions have been the rod and
reel users.

“It’s the interests of the commercial
fishermen who have been served,”
Brown says. “Although by lav/ the
rights of (subsistence, sports and com-
mercial groups) are supposed to be
equal, in fact they are not equal.”

Although his idea may seem controv-
ersial, Brown is not seeking to add to
the tensions or bad feelings which have
too often existed among commercial,
sports and subsistence users. His ulti-

Bix Bonney, a memfc'ffiuw\flcr"
Board of Fisheries, isn’t so sure
the problem is that simple.

;"The problem is that there
are legislative statutes which
designate the rod. and real as a
sports fishing method. You’ll
need legislative action to change
it so that red and reel can be a
subsistence method,” Bonney
says. “But | don’t think the
chances of such a bill going
through are very good. | think it
will be blocked by the commer-
cial fishery interests.

It also

mate goal is “to bring an end to compe-
tition and begin a peaceful cooperation
between the different users.”

Brown’s more immediate aim is to

make sports fishermen’s groups recog-

nize the possible benefits of rod-and-reel
subsistence use.

“There has been an attempt to set
sports groups and subsistence groups

against one another. But true sport is.

non-consumptive; it’s hook and release.
If you kill the fish and use it for yourself
or even barter it, then you are subsist-

. ence fishing. The two types of fishing-

are not competitive,” Brov/n explains.
"If rod-and-reel subsistence methods
were allowed, it would immediately ac-
cess 99 percent of Alaska’s population to
subsistence fishing. But it would, not
See Angler, page £-2

“Putting recreational fishin_ m S t r a fe C

in a priority position over com-
mercial gives it an unfair advan-
tage. | don't think (rod and reel)
fishing should have that priority.
The concept is great and it may

fishing to the board’s list of allowed-sub-

sistence-methods-of-catch.

Brown is no raving revolutionary
wild-eyed trouble-maker. He’s thou;
this through quite carefully.

Brown moved to Alaska in 1975.
supplement his diet, he began subs
ence fishing in Kachemak Bay —w
rod and reel. »

“A:'that time it was an unregulai
fishery,” he says. "It was open to a)
body.”

In 1976, Brown was told he could
longer subsistence fish with a rod a
reel. He's "been asking for my subsi

ence rightsever since.” .

Brown insists that the no-rod-ai
reel-allowed subsistence regulati
"discriminates against the majority
the consumptive users in the state. Fi:
ermen have been regulated into the j

per ..

Continued from page E-I

have to impact sports fishing,”
he adds. "The two groups can be
cooperative.”

.f Brown says that the rod and
reel could easily be added to the
list of "approved subsistence
gear.”

“The subsistence law says
that fish may be taken by ‘gill
net, seine, fishwheel, long line or
other means defined by the
Board of Fisheries. Only the
Board of Fisheries can deny your
use of rod and reel,” ” Brown
wrote in a question-and-answer
explanation to his proposed regu-
lation.

S

subsistence groups which have
been put at a disadvantage dur-
ing the past decade.

“It’s been

the commercial

be proposed as a biil. But | don’t

think it will pass this year."
Brown, meanwhile, argues

that it has been the sports and

(honRe
bni, benvonit is the outd
jd; "theThe Anchorage

group which has benefited the
most from the board’s regula-
tions,” he says. “This (rod-and-
reel subsistence use) would pro-
vide the chance to reverse the
numbers. It would finally provide
a chance for subsistence users —
and thus sports users, who can >



Bog Hollow
Homer, Alaska
April 10, 1985
Board of Fisheries
Hello,
After consideration and consultation with others even more expert
in the feild then myself, and in order to clarify issues which were
not spelled out in my origional petition to you | am requesting that
you accept this amended version of the proposed regulation | submitted
to you in March. The text is as follows:
WHEVEVER, WHENEVER, AND IN WHAT EVER MANNER BE IT BY BAIT, LURE
OR FLY, THAT FISHING HAS TAKEN PLACE LEGALLY [N 1984 USING ROD
AND REEL, A SUBSISTENCE FISHERY SHALL BE ESTABLISHED TO COINCIDE
WITH THAT FISHERY SUCH THAT ROD AND REEL SHALL BE THE METHOD OF
CATCH USING THE SAME GEAR RESTRICTIONS, BAG LIMITS AND HOURS OF
FISHING .
As you see this version is much clearer in its intent and execution
then that which | submitted previously. Thank you for your help, |
am

Sincerely yours

Thomas F. Brown
P.O.Box 637
Homer, Alaska 99603



TRANSCRIPT OF POLITICS IN PERSPECTIVE, ALASKA PUBLIC RADIO
MARCH 17, 1985

DON COLLINGSWORTH, COMMISSIONER OF FISH AMD GAME

A~ WE HAVE NO IDEA AT THIS TIME HOW MANY PEOPLE WILL CHOOSE TO
PARTICIPATE IN THE SUBSISTENCE FISHERY USING THE TRADITIONAL
SUBSISTENCE GEAR WHICH IS NET GEAR!

THE PROBLEM WILL BE IF WE HAVE A NEW FISHERY THAT IS FAIRLYLARGE

THAT IS IN FRONT OF ANOTHER FISHERY THAT IS IN COOK INLET IN THE

SPORT FISHERY THEN IN ORDER TO ASSURE THAT WE GET OUR ESCAPEMENT THEN

WE WILL HAVE TO MAKE OUR MANAGEMENT ADJUSTMENT IN THE LAST FISHERY IN LINE
IN THIS CASE IN COOK INLET IN THE SPORT FISHERY."

MTHE THING TO NOTE IS THAT UNDER ALASKA STATUTE RECREATIONAL FISHING
IS DEFINED IN /. SPECIFIC WAY AND WITH ROD AND REEL, SPORT FISHING IS
DEFINED AS USE OF ROD AND REEL."

THE TRANSCRIPT HOVE INDICATES SOME FACTS WHICH NEED CLARIFICATON.
FIRST, THE STATUE FOR SPORT FISHING 1S "SPECIFIC" IN ITS MENTION
OF "HOOK AND LINE HELD IN THE HAND, HOOK AND LINE ATTACHED TO A

ROD OR POLE, AND OTHER MEANS DEFINED BY THE BOARD OF FISHERIES."

SECOND, WHILE PRESENT MANAGEMENT STRATEGY PENALIZES THE "LAST FISHERY
IN LINE", UNDER THE SUBSISTENCE LAW STRATEGY WILL BE TO FRONT LOAD
FISHERYS WITH FISH FOR SUBSISTENCE HARVEST WHICH WHEN IT OCCURS IN
COINCIDENCE WITH A SPORT FISHERY WILL HAVE THE EFFECT OF PROVIDING
FOR BOTH.
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LAWS OF ALASKA
1978
Source: SCS CSHB 960 am S
Chapter No: 151
AN ACT
Relating to fish and game management.

BE IT ENACTED BY THE LEGISLATURE OF THE
STATE OF ALASKA:

Section 1. INTENT. The legislature finds that
there is a need to develop a statewide policy on the
utilization, development and conservation of fish and
game resources, and io recognize that those resources
are not inexhaustible and that preferences must be
established among beneficial users of the resources.
The legislature further determines that it is in the
nubile interest to clearly establish subsistence use as
a priority use of Alaska’s fish and game resources and
to recognize the needs, customs and traditions of
Alaskan residents. The legislature further finds that
beneficial use of those resources by all state residents
should l)e carefully monitored and regulated, with
as much input as possible from the affected users, so
that, the viability of fish and gamejresourcos is not
threatened and so that resources are conserved in a
manner consistent with the sustained-yield principle

Sec. 2. AS 16.05.090 is amended by adding a new
subsection to read: (c) There is established in the
Department of Fish and Game.asection ofsubsistence
hunting and fishing.

Sec. 3. AS 16.05 is amended by adding a new sec-
tion to read: Sec. 16.05.094. DUTIES OF SECTION
OF SUBSISTENCE HUNTING AND FISHING. The
section of subsistence hunting and fishing shall

(1) compile existing data and conduct studies to’
gather information, including data from subsistence
users, on all aspects of the role of subsistence hunting
and fishing in the lives of the residents of the state;

(2) quantify the ..mount, nutritional value, and
extent of dependence on food acquired through
subsistence hunting and fishing;

(3) make information gathered available to the
public, appropriate agencies, and other organized;
bodies;

(1) assLt the department, the Board of Fish*»rl_-s, *

\Y
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and the Board of Game injletermining what uses of
fish and game, as well as which users and what
r. .thods, should be termed subsistence uses, users,
and methods?

(5) evaluate the impact of state and federal laws
and regulations on subsistence hunting and fishing
and, when corrective action is indicated, make
recommendations to the department;

(6) make recommendations to the Board of Game
and the Board of Fisheries regarding adoption,
amendment and repeal of regulations affecting
subsistence hunting and fishing;

(7) participate with other divisions in the prepara-
tion of statewide and regional management plans
so that those plans reorganize and incorporate the
needs of subsistence users of fish and game.

Sec. 4. AS 16.05.251 is amended by adding a new
subsection to read: (b) The Board of Fisheries shall
adopt regulations in accordance with the Administra-
tive Procedure Act (AS 4-1.62) permitting the taking
of fish for subsistence uses unless the board deter-
mines, in accordance with the Administrative
Procedure Act, that adoption of such regulations will
jeopardize or interfere with the maintenance of fish
stocks on a suslained-yield basis. Whenever it is
necessary to restrict the taking of fish to assure the
inatntenance offish stocks on asnjfmned-yield.I>.asLs,
or~to assure the continuation of subsistence uses of
such resources, subsistence use shall be the priority
use. If further restriction is necessary, the board
shall establish restrictions and limitations on and
priorities for these consumptive uses on the basis of
the following criteria:

(1) customary and direct dependence upon
resource as the mainstay of one’s livelihood;

(2) local residency; and

(3) availability of alternative resources.

"Sec. 5. AS 16.05.255 is amended by adding a now
subsection to read: (b) The Board of Game shall
adopt regulations in accordance with the Administra-
tive Procedure Act (AS 44.62) permitting the taking
of game for subsidence uses unless t.he board deter-
mines, in accordance with the Administrative Proce-
dure Act, that adoption of such regulations will
jeopardize or interfere with the maintenance of game

the



resources on a sustained-yield basis. Whenever it is
necessary to restrict the taking of game to assure the
maintenance of game resources on a sustained-yield
basis, or to assure the continuation of subsistence
uses of such resources, subsistence use shall be the
priority use. If further restriction is necessary, the
>ourd shall establish restrictions and limitations on
and priorities for these consumptive uses on the basis
of the following criteria:

(3) customary and direct dependence upon the

resources as the mainstay of one’s livelihood;

(2) local residency; and

13) availability of alternative resources.

Sc-c. 6. AS 16.05.257 (a) is amended to read: (a)
The Board of Game, at its regularly scheduled annual
meeting and other meetings held under authority of
sec. 300(a) of this chapter, shall cc rider and may
adopt regulations providing for subsistence hunting in
a game management un or subunit or a portion of a
unit or subunitupon

(1) recommendation of the department, based on
biological evidence;

(2) the recommendation of the active local ad-
visory committees for that game managementunit or
subunit ora portion of aunit or subunit;

(0) the written petition of not less than 100
interested residents of that game managementunit or
subunit; or

(4/ the written petition of not less than 25 inter-
ested residents of an area which is requested for
establishment as a subsistence area within a game

lanagementunit or subunit.

See. 7. AS 16.05.257(c) is repealed and re-enacted
to read: (c) No regulations may be adopted by the
Board of Game under (a), (I)) or (f) of this section
unless in addition to the requirements of
AS 4-1.62.1S0-44.62.290, the department

(1) holds public hearings, after reasonable notice,
at least 30 days before the meeting at which the
regulation is to be adopted, with at least one of the
hearings being held in close proximity to the area
potentially affected;

(2) presents at the hearings the information pro-
vided for in (e) of this section;

(3) makes the information provided for in (c) of
this section available to the appropriate advisory
committees and to petitioners if consideration of
adoption of re uions was prompted by petitions
under (a) (3) o. pi) of this section; comments shall
be received by ihe beard until 10 days before any
adoption of regulations.

Sec. S. AS 16.05.257(d) is amended to read: (d) A
petition submitted under (a)(3) - (4) of this section
shall contain a complete description of the area
requested as a subsistence area and a specification of
the species within the area considered necessary for
eibsistence use. A petition or recommendation made
Jdder (a)(2), (3) or (-1) of this section must be filed
with the department at least 75 days before tho

meeting of the board at which the petition or recom-
mendation is to be considered.

Sec. 9. AS 16.05.257(e) is repealed and re-enacted
to read: (e) The department shall invosligato, by
collecting existing data, and, when necessary, con-
ducting new studies, every petition or recommenda-
tion made under (a)(2), (3) or (4) of this section to
the extern practicable within the time available and
provide the following information:

(1) the concentration of the species to be affected
and carrying capacity of the area to be affected;

(2) the current hunting practices in the area,
including numbers of animals taken and by what
methods and means and whether the take is subsis-
tence or recreational;

(3) tire dependence of persons in
subsistence use of a species;

(4) the population trends of the affected fish
and game in the area;

(5) whether the affected fish and game population
is able to support a nonsubsistence harvest; and

(6) other information considered necessary' by the
section of subsistence hunting and fishing.

Sec. 10. AS 16.05.257(h)(1) is amended to read:

(1) *“subsistence hunting” means the taking of
game animals by, a state resident for subsistence uses
by means defined by the Board of Game;

Sec. 11. AS 16.05.257(h)(2) is repealed and re-
enacted to read:

(2) “subsistence hunting area” means an area in
which only subsistence hunting of the affected
species is permitted and which is managed for maxi-
mum food potential.

Sec. 3.2. AS 16.05.257 is amended by adding a new
subsection to read: (i) The Board of Game may make
no decision denying, creating or changing a subsistence
hunting area unless based on specific written findings
of fact regarding all the information provided in
accordance with (e) of this section.

Sec. 13. AS 16.05.930 is amended by adding a new
subsection to read: (e) This chapterdoes not prevent
the traditional barter of fish and game taken by sub-
sistence hunting or fishing, except that the commis-
sirner may prohibit the barter of subsistence-taken
fish and game by regulation, emergency or otherwise,
if a determination on the record is made that the
barter is resulting in a waste of the resource, damage
to fish stocks or game populations, or circumvention
of fish or game management programs.

Sec. 14. AS 16.05.940(17) isamended to read:

(17) “subsistence fishing” mcans the taking, fish
for, or possession of fish, shellfish, or other fisheries
resources for subsistence uses with gill net, seine, fish
wheel, long line, or other means defined by the Board
of Fisheries; N

Sue. 15. AS 16.05.940 is amended by adding new
paragraphs to read:

(26) “subsistence uses” means the.customary and
traditional uses in Alaska of wiki, renewable resources

the area for

(continued on pose 29)
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iling mwith the management and
‘ization of a herd of carioou
arge as the Western Arctic herd,
limitation of the language and
>tualization of numbers be-
...s a problem for both Fish and
ne biologists and residents of
them Alaska who harvest
bou.
\c impact of the three major
nges described earlier (firearms,
istribution arid expansion of
.elation, and snowmobiles) con-
uted to and may have been a
or cause of the decline in the
of the Western Arctic herd
ween 1970 (est. population
.,000) and 1976 (est. population
000). A major drop in numbers
first noted in 1975 when
artment biologists estimated
herd size as 100,000 animals
many residents of northern
A< refused to Dbelieve these
nates and the seriousness of
problem. In view of the limita-
of the local language to deed
large numbers and the fact
in the fall of 1975 well over
' caribou migrated a few
inland from the coast (south
i Point Hope to the Kiana
s) close to several villages, it is
wonder that doubts arose
it the accuracy of caribou
nates. By 1976 the population
estimated to be 65,000 (mini-
=>). The annual harvest had
; 25,000. Re'ognizing that a
ius problem > .sted, the Board
lame in 197b set a bag limit
ne bull by permit only with a
imum of 3,000 permits being
d. In 1977 these regulations
« modified in response to a
o ruling, but the total allowable
st remained the same. The
r caribou population estimate
to 75,000. In 197S the Board
1 the bag limit to two bulls
the quota to 5,000 bulls but
the permit system. The 1978
lation estimate rose again to
000.
igh compliance with the
, bag limits and stipulations
epermit system have been far
perfect, the fact remains
the annual harvest has been

drastically reduced and the problem
of crippling and waste (killed but
unretrieved, mainly), observed by
Department biologists and others
in 1975-76 and prior years, has
been significantly curtailed. Both
have occurred with little or no
enforcement by the State—it has
Seen accomplished by the residents
themselves. This, it seems to me,
isa noteworthy achievement.

Finally, the question of need
must be addressed. | am often
asked if northern Alaskans still

need the resources they claim they
need. To a large extent, the answer
is yes. Although the amount of
meat needed per household has
probably decreased as a result of
their getting rid of dog teams, the
people still need to eat. In most
villages, there are limited oppor-
tunities to earn cash, and prices
for food in local stores are extremely
high. For example, in Barrow
hamburger currently sells for 33.20
per pound, white bread $2.20 per
loaf, eggs $2.30 per dozen, milk
$3.20 per half gallon and butter
$2.80 per pound. In outlying
villages, these items, if available,
sell for higher prices than these; but

(continued from pege S)

usually, these and many other items
are unavailable for weeks ata time.
There are many reasons why
village' stores arc poorly stocked.
Two common ones are: a lack of
capital to pay for a large, well-
balanced stock, or lack of storage
space to stock enough food for
periods when freight can’t be de-
livered to the village. Thus, there
remains an ahsolute need for as
high quality food as can be ob-
tained from local resources. How-
ever, w ith the redistribution,
concentration and increase in village
population size, some restraints on
resource utilization must be ob-
served. The days of no closed
season and no bag limit, especially
for  highly-prized species  like
caribou, are probably gone forever.

tasC'P>
Herb Melchior has an A.B. in
biology, and an M.S. in plant

ecology from the University of
New Hampshire. He has conducted
a variety of ecological studies in
northern and northwestern Alaska
and has taught animal behavior
at San Diego State. He begun
working for ADF&G in 1971.

“Be It enacted...”

for direct personal or family consumption as food,
shelter, fuel, clothing, to"ois’ or transportation, for the
making and selling of handicraft articles out of non-
edible byproducts of fish and v.ild,:fe resources taken
for personal or family consu on, and for the

customary trade, barter or sha
family consumption; for the pu.4

e for personal or
s of this para-

graph, “family” means all persons related by blood,
marriage, or adoption, and any person living within
the household on a permanent basis;

(27) “barter” means the exchange or trade of fish

or game, or their parts,

taken for subsistence uses

(A) for other fish or game or their parts; or

(B) for

other food or for

nonedible items

other than money if the exchange is of a limited and

noncommercial nature.

Approved by the Governor: July 12,1978
Actual Effective Date: October 10,1978
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ans, and includes every
urposes who participates
t raw fishery products,
. employee or otherwise;
ny' ae aboard a licensed
ly or..idirectly participate
I fisherman who does not
that of the commercial
articipation; and the term
tenders or other floating

fishing for, or possession
ih the intent of disposing
-in commercial channels;
in possession, if required
‘ima facie evidence of
l« specified by regulation
ession of fish, shellfish or

eof fish and game unless
f Fish and Game unless

fish, invertebrates and
ind in or introduced into

isiness of propagating,
.eaptivity for the purpose
,and "captivity" means
as in a pen, pond, or an
nclosed by a generally

iness of buying, selling,
ly to a hunter or trapper
to a person, other than
\vn use;

.nunal, including a feral
e, except domestic birds
egulation as big game,
onsidered essential for
chapter;

eer this chapter and the

ma resident;

o”oo.'o.>.
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(13) "operator” means the individual by law made responsible for the
operation of the vessel;

(14) "resident” means a person who for 12 consecutive months has
maintained a permanent place of abode in the state and who has
continually maintained his voting residence in the state; and in the case
of a partnership, association, joint stock company, trust, or corporation,
"resident” means one that has its main office or headquarters in the
state; however, a member of the military service who has been stationed
in the state for the preceding 12 consecutive months is a resident for
the purposes of this chapter, and the dependent of a resident member
of the military service, who has been living in the state for the preceding
year is a resident for the purposes of this chapter, and a person who is
an alien but who for one year has maintained a permanent place o* abode
in the state is a resident for the purposes of this chapter;

(15) “seizure” means the actual or constructive taking or possession
of real or personal pr.perty subject to seizure under this chapter by an
enforcement or investigative officer charged with enforcement of the
fish and game laws of the state;

(16) "snort fishintr™ means the taking of or attempting to take for
personal use, and not for sale or barter, any fresh water, marine, or
anadromous fish by hook and line held iu the.hand, or by hook and line
with the line attached to a pole or rod_which is held in the hand or closely
attended, or bv other means defi d by the Board of Fisheries;

(17) “subsistence fishing” means the taking, fishing” for, or
possession of fish, shellfish, or other fishery resources for personal use
and not for sale or barter, with gill net, seine, fish wheel, long line, or
other means defined by the Board of Fisheries;

(18) "take” means taking, pursuing, hunting, fishing, trapping, or in
any manner disturbing, capturing, or killing or attempting to take,
pursue, hunt, fish, trap, or in any manner capture or kill fish or game;

(19) "taxidermy" means tanning, mounting, processing, or other
treatment or preparation of fish or game, or any part of fish or game,
as atrophy, fur monetary gain, including the receiving of the fish orgame
or parts of fish or game for such purposes;

(20) "trapping™ means the taking of mammals declared by regulation
to be fur bearers;

(21) "vessel" means a floating craft powered, towed, rowed, or
otherwise propelled, which is used for delivering, landing, or taking fish
within the jurisdiction of the state;

(22) "visitor” means a nonresident or alien temporarily sojourning in
the state as a visitor or tourist;

(23) "aquatic plant” means any species of plant, excluding the rushes,
sedges and true grasses, growing in a marine aquatic or intertidal
habitat;

(24) "fish derby” means a contest in which prizes are awarded for
catching fish;
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Box 39214
Ninilchik, Alaska 99639
April 24, 1985

Senator Arliss Sturgulewski, Chairman
Senate Resources Committee

Alaska State Legislature

Pouch V

Juneau. Alaska 99811

Dear Senator Sturgulewski:

| hope that | can say what is on my mind in a reasonable fashion. | would
once again like to address criteria for the Board of Fisheries. Allow ne to
preface my remarks by saying that when speaking of the ordinances for proper
Christian living we go to our guidebook--the Bible--where the apostle Peter

says, "1 will not be negligent to put you always in remembrance of these
things..."--going back a little he says, "For if these things be in you, and
abound, they make you that ye shall neither be barren no® unfruitful." [in

the knowledge of our Lord Jesus Christ]. As legislators, you also have basic
guidebooks or documents written for the express purpose of channeling your
thoughts and actions in the proper directions under our American system of
government.

Permit me to quote from our Declaration of Independence: "When a long train
of abuses and unsurpations, pursuing invaribly the same object, evinces a
design to reduce them under absolute despotism, it is their right, it is
their duty to throw off such government and to provide new guards for their
future security."” Because we now have these guards in place in our American
s’ - of government, it seems only proper that when an increasingly heavy

,/ arbitration falls upon a segment of population and evinces a design
t,) rtuuce them by despotic means, that it is time for those of you who watch
for our souls, or are supposed to, to take it upon themselves to provide new
guards for our future security.

| say this with the knowledge that we have been very successful in our
arbitration with the state and little note seems to be taken of it, but when
the state loses, as in the Madison case, attempts are made to arouse public
furor through grossly misrepresented statements made by our state officials
with no supporting evidence that any problem is really lingering in the wings
at this point.

On the other hand, the increasingly successful amount of arbitration against
the Board of Fisheries, because of rash and biased judgment, is a clear
indication that steps need to be taken soon within the legislative process to

alleviate the problem. It is clear and apparent from your express purpose as
legislators, that such guards can only come by a pure mandate of law. The
board process is fraught with special interest, which, by the way, is

probably the next litigation to be taken up in court, and | encourage all o
you to follow it with interest as to the outcome.



Senator Arliss Sturgulewski
Page 2
April 24, 1985

Let me say in closing that the legislature represents our only place of real
rest on these issues of criceria for the board process, and that arbi-
tration is not peace, it just leads from one court battle to the next. |
invite you to be looking with bated breath for court decisions and to be
looking at the mandating of criteria for man.ging the resource by a profes-
sional board process with the Department of F sh and Game as an integral part
of the hierarchy so that their expertise ard idvice cannot be ignored in th'
decision making process.

Sincerely,

la=L S TOAs)

Mike Sutton

MS:cbs

c.c. Senator Bettye M Fahrenkamp
Senator Jack Coghill
Senator Jan Faiks
Senator Richard |. Eliason
Senator Vic Fischer
Senator Rick Halford
Senator Fred F. Zharoff
Senator Paul Fischer



Valdez Chamber of Com m erce

P.0. Box 512 eValdez, Alaska 99686 « Phone 835-2330

April 18, 1985

Alaska State Legislature
Pouch V
Juneau, Alaska 98111

Dear Senator:

On April 18th, 1985 the Valdez Chamber of Commerce Membership voted
in support of House Bill No. 288 and Senate Bill No. 231 on subsistence
which was introduced in the Fourteenth Legislature of the State of
Alaska.

This Act relating to taking of fish and game for subsistence
and personal use and providing for an effective date 1is an important

issue for all Alaskan communities. The Valdez Chamber of Commerce recog—
nizes the need for subsistence fishing rights, however, we do not believe
it should adversely affect the commercial fishing industry. We believe

the two groups can and should exist harmoniously.

The need for this legislation to pass quickly is imperitive to many
Alaskans. We urge you to help in the passage of these bills.

Thank you for your support 1in this 1issue.

Sincerely,

William J. Simpson
President, Valdez Chamber of Commmerce



SOUTHEASTERN ALASKA

S ein e B o at

April 19, 1985

Senator Arliss Sturgulewski
Alaska State Legislature
Pouch VvV (MS 3100)

Juneau, Alaska 99811

Dear Senator Sturgulewski:
We support SB 231, the
of Fisheries®™ ruling on

We recognize that

traditional wuses by
the question of who 1is
think it to be the most

defining
rural

We wurge you to support this

Sincerely,

Board of Directors
ALASKA SEINE

Executive
SOUTHEASTERN

Governor"s
subsistence

residents
entitled to be a
reasonable

O w ners

bill
and

"subsistence
may

and

bill.

BOAT OWNERS

not be a
subsistence
most workable.

& O perators
ARARY AN A AN ANYSAAMAMMAMAMARAM
'8 WATER STREET
TCHIKAN, ALASKA

99901
place 1in statute the Board
personal use.
uses" as the <customary and

perfect solution to
user, however, we

& OPERATORS



GEORGE E. HALE, M.D., Inc,
A PROFESSIONAL QCORPCRATION
501 L Street
Anchorage. Alaska 99501

Telephone (907) 272-65a5 April 16, 1985 General surgery

Senator Arliss Sturgulewski
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Senator Sturgulewski:

Most of the many hunting and fishing sportsmen of Alaska
are hunting and fishing with hook and line for subsistence
which 1is actually for personal consumption.

We voted for subsistence as the highest State priority in
1978, believing that we were voting for our personal
consumption hunting and "sportll fishing as the highest
priority.

The State officials disenfranchised as after the vote by
defining subsistence as fishing with nets instead of hook
and line.

Most of the "sport™ hunters and fishermen came to Alaska
primarily to continue to enjoy their sport as a means of
obtaining food for themselves and their families.

Most of the 250,000 hook arid line fishermen of the State
would like to see this situation corrected, which could be
done by properly defining subsistence hunting and fishing.

Hunting for meat and fishing with hook and line to feed one"s
family is the highest and best way to use the fish and

game resources of the State. I hope it will be rec "gnized

as such by the officials of the State of Alaska.



The days of magic’ mon

EDITORS NOTE: Thisis the firstina series of
on-going columns in which members of the Anchor-
age Municipal Asssembly will discuss local issues.
The columns will be published u: Wednesdays, and

Letters to the editor-

all assembly members will participate on a rota-
tional basis. The initial submission, which follows,
is from Chairman Jane Angvik. Assemblyman
Paul Baer will write next week's column

State constltutlonguaranteesequallty
W hen itcomes to taking the fish

Dear Editor: subsistence use must include this and many other issues. For

With the recent Supreme  them. the state not to politically and
Court decision, the state now has And those “pure sport judicially oppose this
the direction and opportunity to  fishermen” who catch and discriminatory action, which
assure to all Alaskans the equal release are not harvesters of the specifically denies equality to all
consideration to take fish and resource, therefore have a residents of Anchorage,
game for their own personal negligible impact. With an Fairbanks, Juneau and
consumptive use. This decision annual harvest of well over Ketchikan, shows a planned sell-

supports the state constitution’s
provision that- “Wherever
occurring in their natural state
fish, widlife and waters and
reserved to the people for
common use.”

The court stressed that
common “use” and not priority
“users” was the main intent and
should be the effect of the
subsistence regulations. The
court found that all consumptive
users, and not just rural
residents, are eligible priority
subsistence users.

But the same politics that

supported the il>egal
discriminatory subsistence
regulations are at work to

speedily fix their court failure.
Their main weapon, now as in
the past, is their threats aimed at
the majority of Alaskans.

One such threat is that the
over 200,000 sportsfishermen will
be severely impacted by the
Supreme Court decision. The
court, in fact, said that all
personal consumptive  users
were to be given equal
consideration. As most so-called
sport fishermen eat the fish that
they catch, any priority

100,000,000 salmon, all Alaskans
should be entitled to the equal
opportunity to take fish for their
own dinner table.

Another political threat used
is that the federal government
will deny our state the right to
manage our fish and game unless
the subsistence priority is based
on rural residency. When the
feds mandate that the resource
must be managed as they say,
the state has in fact already lost
the right of management
authority.

This restriction resulted from
state politics that requested and

supports such residency
discrimination. When Ron
Sommerville was Alaska’s

representative during the early
days of D-2 and ANILCA, and
opposed this federal mandated
discrimination, he was removed
from his Washington, D.C., post.
Gov. Hammond admitted in a
public meeting of the Boards of
Fish and Game that Sommerville
was removed because of native
pressure.

His replacement, John Katz,
has compromised the Alaskan
public’s constitutional rights on

‘Yourleadership

IS

dem ande

out of our rights.

This plan includes the
continued lobbying action of
Larry Spengler of the attorney
general’s office supporting a
priority subsistence use of
Alaska’s fish and game to be as
discriminatory and restrictive as
has been politically motivated.
Alaska would be better served if
our attorney general would be
motivated by a responsibility to
assure that all residents are not
discriminatorily restricted in
their rights.

The history of Gov. Sheffield’s
stem actions has been a well
known threat to any state
employee who would question
these unconstitutional
subsistence regulations. He fired
Fish and Game Commissioner
Ron Skoog and Game Division
Chief Ron Sommerville because
of their private personal stands
against these regulations.

And he then requested the
resignations of all Board of Fish
and Game members when they
began questioning the blatant
directions ordered by Larry
Spengler.

It is time that all Alaskans are
again equal under the law, no
matter where they reside, and
that such equality is promoted by
our state and is not necessitated
by continued court challenges by
its residents.

Dale Bondurant
Chugiak *



