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m o v e d  for s u m m a r y  j u d g m e n t  o n  t h e  p l a i n t i f f s '  f i r s t  c l a i m .

B o t h  t r i a l  c o u r t s  g r a n t e d  s u m m a r y  j u d g m e n t  t o  t h e  b o a r d ,

a f t e r  f i n d i n g  the s u b s i s t e n c e  c r i t e r i a  c o n s i s t e n t  w i t h  the 

l e g i s l a t i v e  i n t e n t  "to p r o v i d e  for a n d  p r o t e c t  p e r s o n a l  u s e  

. . . b y  p e r s o n s  w h o  r e s i d e  in r u r a l  c o m m u n i t i e s .  . . . "

On a p p e a l ,  M a d i s o n  a n d  G j o s u n d  s e e k  r e v e r s a l  o f  

t h e  t w o  t r i a l  c o u r t  d e c i s i o n s .  T h e y  c l a i m  t h a t  t h e  b o a r d  

d i d  n o t  a c t  w i t h i n  the l e g i s l a t i v e  a u t h o r i t y  g r a n t e d  b y  AS 

1 6 . 0 5 . 2 5 1 ( b )  a n d  AS  1 6 . 0 5 . 9 4 0  (22) a n d  (23) w h e n  i t  a d o p t e d  

t h e  t e n  c h a r a c t e r i s t i c s  u l t i m a t e l y  c o d i f i e d  as 5 A A C  

0 1 . 5 9 7 . 10

II. S T A N D A R D  OF R E V I E W

W e  f i r s t  c o n s i d e r  t h e  a p p r o p r i a t e  s t a n d a r d  o f  r e­

v i e w  f o r  t h i s  c ase. T h e  l e g i s l a t u r e  e n a c t e d  AS

1 6 . 0 5 . 2 5 1 ( b ) ,  w h i c h  r e q u i r e s  t h e  b o a r d  to a d o p t  r e g u l a t i o n s  

p e r m i t t i n g  t h e  t a k i n g  o f  f i s h  for " s u b s i s t e n c e  u s e s . "  T h e  

l e g i s l a t u r e  t h e n  d e f i n e d  s u b s i s t e n c e  u s e s  as " c u s t o m a r y  a n d  

t r a d i t i o n a l "  u s e s  in A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  b u t  it n e v e r  d e f i n e d

10. M a d i s o n  a n d  G j o s u n d  a l s o  c o n t e n d  t h a t  t h e  
b o a r d  e x c e e d e d  its s t a t u t o r y  a u t h o r i t y  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( a )  
w h e n  it e s t a b l i s h e d  a p e r s o n a l  u s e  f i s h e r y  t o  a c c o m m o d a t e  
p e o p l e  e x c l u d e d  f r o m  t h e  s u b s i s t e n c e  f i s h e r y  b y  5 A A C
01.5 9 7 .  B e c a u s e  w e  h o l d  5 A A C  0 1 . 5 9 7  i n v a l i d ,  w e  n e e d  n o t  
a d d r e s s  t h e  i s s u e  o f  the b o a r d ' s  a u t h o r i t y  t o  e s t a b l i s h  a 
p e r s o n a l  u s e  f ishery.

-13-



" c u s t o m a r y  a n d  t r a d i t i o n a l . "  T h e  b o a r d  d e v e l o p e d  t h e  t e n  

c r i t e r i a  (now c o d i f i e d  as 5 A A C  01.597) to i d e n t i f y  c u s t o m­

a r y  a n d  t r a d i t i o n a l  u s ~ s  q u a l i f y i n g  f o r  a s u b s i s t e n c e  p r i­

o r i t y  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( b ) .  T h e r e f o r e ,  t h e  b o a r d  

i n t e r p r e t e d  t h e  19 7 8  s u b s i s t e n c e  l a w  a n d  d e v i s e d  its 

r e g u l a t o r y  c r i t e r i a  a c c o r d i n g l y .

In K e l l y  v. Z a m a r e l l o , 486 P . 2 d  906 , 917 (Alaska 

1971) , w e  s t a t e d  t h a t  t h e  " r e a s o n a b l e  b a s i s  a p p r o a c h  s h o u l d  

b e  u s e d  f o r  t h e  m o s t  p a r t  in c a s e s  c o n c e r n i n g  a d m i n i s t r a t i v e  

e x p e r t i s e  as to e i t h e r  c o m p l e x  s u b j e c t  m a t t e r  o r  f u n d a m e n t a l  

p o l i c y  f o r m u l a t i o n s . "  H o w e v e r ,  t h e  i s s u e s  i n  t h i s  c a s e  

c o n c e r n  s t a t u t o r y  i n t e r p r e t a t i o n  o f  t h e  w o r d s  " c u s t o m a r y  a n d  

t r a d i t i o n a l "  a n d  t h e  q u e s t i o n  w h e t h e r  t h e  b o a r d  h a s  a c t e d  

w i t h i n  t h e  s c o p e  o f  i t s  s t a t u t o r y  a u t h o r i t y .  S u c h  i s s u e s  

" f a l l  i n t o  t h e  r e a l m  o f  s p e c i a l  c o m p e t e n c y  o f  t h e  c o u r t s . "  

A l a s k a  P u b l i c  U t i l i t y  C o m m i s s i o n  v. M u n i c i p a l i t y  of 

A n c h o r a g e , 555 P . 2d 262, 266 (Alaska 1976). See a l s o  State, 

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  v. T e m p l e t o n , 598 P . 2d 

77, 80 ( A l a s k a  1979).

In  t h i s  i n s t a n c e ,  w e  a r e  d e a l i n g  w i t h  a q u e s t i o n  

o f  s t a t u t o r y  i n t e r p r e t a t i o n  a n d  w i l l  a o p l y  t h e  s u b s t i t u t i o n  

o f  j u d g m e n t  s t a n d a r d .

T h e  s u b s t i t u t i o n  o f  j u d g m e n t  s t a n d a r d  is 
a p p l i e d  w h e n  t h e  q u e s t i o n s  o f  l a w  p r e s e n t e d  
d o  n o t  i n v o l v e  a g e n c y  e x p e r t i s e ,  and, thus, a 
c o u r t  n e e d  n o t  t a k e  the d e f e r e n t i a l  s t a n c e  
e m b o d i e d  in t h e  r a t i o n a l  b a s i s  test. . . .
T h e  s t a n d a r d  is at r o p r i a t e  w h e r e  the

- 1 4 -

36L1



k n o w l e d g e  a n d  e x p e r i e n c e  o f  the a g e n c y  is of  
l i t t l e  g u i d a n c e  to the c o u r t  o r  w h e r e  the 
c a s e  c o n c e r n s  " s t a t u t o r y  i n t e r p r e t a t i o n  or 
o t h e r  a n a l y s i s  o f  l e g a l  r e l a t i o n s h i p s  a b o u t  
w h i c h  c o u r t s  h a v e  s p e c i a l i z e d  k n o w l e d g e  a n d  
e x p e r i e n c e ."

E a r t h  R e s o u r c e s  Co. v. S t a t e ,  D e p a r t m e n t  of R e v e n u e , 665

P . 2d 960, 965 ( A l a s k a  1 9 8 3 ) ,  q u o t i n g  K e l l y  v. Z a m a r e l l o , 486 

P . 2d at 916 ( e m p h a s i s  a d d e d ) .  A p p l i c a t i o n  o f  t h i s  s t a n d a r d  

a l l o w s  t h e  r e v i e w i n g  c o u r t  to s u b s t i t u t e  its j u d g m e n t  a b o u t  

a s t a t u t e ' s  m e a n i n g  f o r  t h e  b o a r d ' s  i n t e r p r e t a t i o n ,  e v e n  if 

the b o a r d ' s  i n t e r p r e t a t i o n  h a d  a r e a s o n a b l e  b a s i s  in law.

In t h i s  c a se, b o t h  t r i a l  c o u r t s  e r r e d  b y  a p p l y i n g  t h e  r a­

t i o n a l  b a s i s  s t a n d a r d  to t h e  b o a r d ' s  s t a t u t o r y  i n t e r p r e t a­

tion.

III. L E G I S L A T I V E  H I S T O R Y  O F  T H E  1978 S U B S I S T E N C E  L A W

B e f o r e  1978, s u b s i s t e n c e  f i s h i n g  w a s  d e f i n e d  as 

f i s h i n g  f o r  " p e r s o n a l  u s e  a n d  n o t  for s a l e  o r  b a r t e r . "

F o r m e r l y  A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) .  T h e  1978 s u b s i s t e n c e  l a w  

r e d e f i n e d  s u b s i s t e n c e  f i s h i n g  as f i s h i n g  for " s u b s i s t e n c e  

u s e s . "  A S  16.05. 940 (22). • " S u b s i s t e n c e  u s e s "  w e r e  d e f i n e d  

as "the c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  in A l a s k a  o f  w i l d ,  

r e n e w a b l e  r e s o u r c e s  for d i r e c t  p e r s o n a l  o r  f a m i l y  

c o n s u m p t i o n  . . . a n d  for t h e  c u s t o m a r y  t r a d e ,  b a r t e r  o r

s h a r i n g  . . . . " A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) .  T h e  b o a r d  a r g u e s  t h a t  

t h e  l e g i s l a t u r e  i n t e n d e d  t o  n a r r o w  t h e  s c o p e  o f  s u b s i s t e n c e  

f i s h i n g  to m e a n  f i s h i n g  b y  i n d i v i d u a l s  r e s i d i n g  in t h o s e

a & U
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r u r a l  c o m m u n i t i e s  t h a t  h a v e  h i s t o r i c a l l y  d e p e n d e d  on  

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  U n d e r  t h i s  i n t e r p r e t a t i o n , 

t h e  b e a r d  a s s e r t s  t h a t  its c r i t e r i a  a r e  c o n s i s t e n t  w i t h  the 

l e g i s l a t u r e ' s  i n t e n t .

T h e  b o a r d ' s  a r g u m e n t  r e v e a l s  a f u n d a m e n t a l  

m i s c o n c e p t i o n  a b o u t  the s t r u c t u r e  o f  t h e  1978 s u b s i s t e n c e  

law. T h e r e  a r e  p o t e n t i a l l y  t w o  t i e r s  o f  s u b s i s t e n c e  u s e r s  

u n d e r  A S  1 6 . 0 5 . 2 5 1 ( b ) .  T h e  f i r s t  t i e r  j ^ l u a e s  all 

s u b s i s t e n c e  u s e r s .  U n d e r  t h e  s t a t u t e ,  a l l  subsi. '.ce u s e s  

h a v e  p r i o r i t y  o v e r  s p o r t  a n d  c o m m e r c i a l  u s e s  "wh .er i t  is 

n e c e s s a r y  to  r e s t r i c t  t h e  t a k i n g  o f  f i s h  to  a s s u r e  the 

m a i n t e n a n c e  o f  f i s h  s t o c k s  on  a s u s t a i n e d - y i e l d  b a s i s ,  o r  to 

a s s u r e  t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  s u c h  

r e s o u „ c e s .  . . . ” A S  1 6 . 0 5 . 2 5 1 ( b ) .  I f  t h e  s t a t u t o r y  

p r i o r i t y  g i v e n  a l l  s u b s i s t e n c e  u s e r s  o v e r  c o m m e r c i a l  a n d  

s p o r t  u s e r s  s t i l l  r e s u l t s  in t o o  f e w  f i s h  for all 

s u b s i s t e n c e  u s e s ,  t h e n  t h e  b o a r d  is a u t h o r i z e d  to  e s t a b l i s h  

a s e c o n d  t i e r  o f  p r e f e r r e d  s u b s i s t e n c e  u s e r s  b a s e d  o n  t h e  

l e g i s l a t i v e  c r i t e r i a  e x p r e s s e d  in A S  1 6 . 0 5 . 2 5 1 ( b ) ,  n a m e l y ,  

c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  r e s o u r c e ,  l o c a l  

r e s i d e n c y ,  a n d  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

C r i t e r i a  l i k e  t h e  t e n  c r i t e r i a  o f  5 A A C  0 1 . 5 9 7 ( a )  

c o u l d  b e  u s e d  to d i s t i n g u i s h  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  

u s e r s  f r o m  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s ,  s i n c e  

m o s t  o f  t h e  c r i t e r i a  r e l a t e  t o  e i t h e r  " c u s t o m a r y  a n d  d i r e c t
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d e p e n d e n c e 1' o r  " l o c a l  r e s i d e n c y , "  t w o  o f  t h e  t h r e e  c r i t e r i a  

set o u t  in A S  1 6 . 0 5 . 2 5 1 ( b ) .  H o w e v e r ,  b e f o r e  t h e r e  is a n y  

o c c a s i o n  to r e s t r i c t  s u b s i s t e n c e  f i s h i n g  to s e c o n d - t i e r  

p r e f e r r e d  s u b s i s t e n c e  u s e r s  as d i s t i n c t  f r o m  a l l  s u b s i s t e n c e  

u s e r s ,  t h e  b o a r d  m u s t  m a k e  t w o  f i n d i n g s .  It m u s t  find: (1)

t h a t  it is n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g  o f  f i s h  for 

s u s t a i n e d - y i e l d  p u r p o s e s ;  a n d  (2) t h a t  e l i m i n a t i n g  s p o r t  a n d  

c o m m e r c i a l  u s e s  w i l l  n o t  a s s u r e  the m a i n t e n a n c e  o f  fish 

s t o c k s  o n  a s u s t a i n e d - y i e l d  b a s i s  and, t h us, e s t a b l i s h i n g  a 

p r i o r i t y  a m o n g  s u b s i s t e n c e  u s e r s  is a l s o  n e c e s s a r y .  T h e  

b o a r d  e r r e d  b e c a u s e  it a p p l i e d  t h e  t e n  c r i t e r i a  w i t h o u t  

m a k i n g  t h e s e  f i n d i n g s .

T h e  b o a r d  a r g u e s  t h a t  t h e  w o r d s  " c u s t o m a r y  a n d  

t r a d i t i o n a l "  in A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a u t h o r i z e  it to d e f i n e  

f i r s t - t i e r  s u b s i s t e n c e  u s e r s  b y  t h e i r  a r e a  o f  r e s i d e n c e .  We 

r e j e c t  t h i s  a r g u m e n t  f o r  s e v e r a l  r e a s o n s .  F i r s t ,  the 

a r g u m e n t  i g n o r e s  t h e  t w o - t i e r  s t r u c t u r e  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  

t h e 1: d e f i n e s  o n l y  t h e  s e c o n d - t i e r  s u b s i s t e n c e  u s e r s  in t e r m s  

o f  r e s i d e n c y .  If t h e  l e g i s l a t u r e  h a d  i n t e n d e d  to d e f i n e  the 

c l a s s  o f  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  u s e r s  b y  a r e a  o f  

r e s i d e n c e ,  it w o u l d  n o t  h a v e  e x p r e s s e d  t h a t  f a c t o r  w i t h  

r e s p e c t  to  o n l y  t h e  s e c o n d  t i e r  o f  p r e f e r r e d  s u b s i s t e n c e  

us e r s .  M o r e o v e r ,  t h e  p h r a s e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  

m o d i f i e s  the w o r d  "u s e s "  in A S  1 6 . 0 5 . 9 4 0  (23). It d o e s  n o t  

r e f e r  to u s e r s .  T h e  1978 s u b s i s t e n c e  l a w  r e f e r s  to
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" c u s t o m a r y  u s e r s "  at o n l y  o n e  p o i n t ,  w h e n  it d e f i n e s  the 

p r e f e r r e d  s u b s i s t e n c e  u s e r s  o f  t h e  s e c o n d  t i e r  w i t h  the 

t h r e e  s t a t u t o r y  c r i t e r i a  in A S  1 6 . 0 5 . 2 5 1 ( b ) .

T h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  S u b s i s t e n c e  d r a f t e d  

a l e t t e r  o f  i n t e n t  f o r  H o u s e  B i l l  9 6 0 ^  t h a t  s u p p o r t s  o u r

i n t e r p r e t a t i o n .  W i t h  r e s p e c t  to A S  1 6 . 0 5 . 2 5 1 ( b )  (which w a s

12
§ 6 o f  H o u s e  B i l l  960) , t h e  l e t t e r  o f  i n t e n t  m a d e  c l e a r

t h e  p r i o r i t y  to b e  g i v e n  s u b s i s t e n c e  u s e s  in  g e n e r a l  o v e r

s p o r t  a n d  c o m m e r c i a l  u s e s  a n d  e x p l a i n e d  t h e  t w o - t i e r  s y s t e m

a m o n g  s u b s i s t e n c e  u s e r s .

S e c t i o n s  s i x  a n d  s e v e n : T h e s e  t w o  s e c t i o n s ,
w h i c h  a r e  v i r t u a l l y  i d e n t i c a l  for t h e  B o a r d s  
o f  F i s h e r i e s  a n d  t h e  B o a r d  of  G a m e ,  are 
i n t e n d e d  to s t a t u t o r i l y  s e t  o u t  t h e  p r i o r i t y  
g i v e n  to s u b s i s t e n c e  u s e  o f  f i s h  a n d  g a m e  
r e s o u r c e s .  . . . F u r t h e r ,  t h e s e  s e c t i o n s  set 
f o r t h  a p r i o r i t y  o f  u s e r s  if r e s t r i c t i o n s  are 
n e e d e d  b e c a u s e  o f  t h e  u n a v a i l a b i l i t y  o f  
r e s o u r c e s .  T h e  p r i o r i t y  l i s t  is a n  a t t e m p t  
to i n s u r e  t h a t  t h o s e  w i t h  t h e  m o s t  d e p e n d e n c e  
u p o n  the f i s h  a n d  g a m e  r e s o u r c e s  a r e  the last 
to be  r e s t r i c t e d .
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If t h e r e  is a n e e d  to r e s t r i c t  the 
t a k i n g  o f  f i s h  o r  g a m e  in o r d e r  to a v o i d  
d a m a g i n g  t h e  fish s t o c k s  o r  g a m e  p o p u l a t i o n s ,  
o r  in o r d e r  to a s s u r e  t h a t  s u b s i s t e n c e  u s e r s  
m a y  c o n t i n u e  to t a k e  f i s h  o r  g a me, it is the 
i n t e n t  o f  the C o m m i t t e e  t h a t  s p o r t s  or 
c o m m e r c i a l  u s e  be  r e s t r i c t e d  b e f o r e

11. HB 960 b e c a m e  the 1978 s u b s i s t e n c e  law, ch.
151 S L A  1978.

12. T h e  c o m m i t t e e  a l s o  i n t e n d e d  t o  p r o v i d e  a
p r i o r i t y  f o r  s u b s i s t e n c e  h u n t i n g  in AS  1 6 . 0 5 . 2 5 5 ,  as
i n d i c a  e d  in § 6 o f  HB 960.
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s u b s i s t e n c e  u s e . If t h e s e  r e s t r i c t i o n s  are 
i n a d e q u a t e ,  r e s t r i c t i n g  o f  s u b s i s t e n c e  u s e  as 
w e l l  is a u t h o r i z e d  b a s e d  u p o n  t h e  d e p e n d e n c e  
o n  t h e  r e s o u r c e ,  the l o c a l  r e s i d e n c e  of  the 
s u b s i s t e n c e  u s e r s ,  a n d  t h e  a v a i l a b i l i t y  of 
a l t e r n a t e  r e s o u r c e s .

(Emph a s i s  a d d e d ) .

O n l y  in c o n n e c t i o n  w i t h  AS  1 6 . 0 5 . 2 5 1 ( b )  doe-' the

l e t t e r  o f  i n t e n t  d i s c u s s  a p p l y i n g  r e s i d e n c e  c r i t e r i a  to

s u b s i s t e n c e  u s e r s ,  a n d  it d o e s  so o n l y  w i t h  r e s p e c t  tc

s e c o n d - t i e r  s u b s i s t e n c e  u s e r s .  W i t h  r e s p e c t  to the

d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  in § 17 o f  H o u s e  B i l l  960

(now A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ) ,  the l e t t e r  o f  i n t e n t  d o e s  n o t

s u g g e s t  t h a t  the p h r a s e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  w a s

m e a n t  to d e s c r i b e  u s e r s  as w e l l  as u s e s .  T h e  l e t t e r  of

i n t e n t  s t a t e s :

S e c t i o n  s e v e n t e e n : S u b s e c t i o n  (26) d e f i n e s
w h a t  u s e s  c a n  b e  m a d e  o f  s u b s i s t e n c e  c a u g h t  
f i s h  a n d  g a m e .  It a l l o w s  it to be  u s e d  for 
d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  for 
b a r t e r  as d e f i n e d  i n  s u b s e c t i o n  (27) a n d  for 
s h a r i n g  t h e  s u b s i s t e n c e  c a u g h t  f i s h  a n d  g a m e  
w i t h  o t h e r  p e r s o n s .  T h i s  s u b s i s t e n c e  c a u g h t  
f i s h  a n d  g a m e  w h i c h  is s h a r e d  c a n  t h e n  o n l y  
be  u s e d  for p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .
T h i s  s u b s e c t i o n  a l s o  b r o a d e n s  the d e f i n i t i o n  
o f  f a m i l y  to i n c l u d e  t h e  e x t e n d e d  f a m i l y  
s i t u a t i o n .

T h e  l e t t e r  o f  i n t e n t  c l e a r l y  e x p r e s s e d  the 

l e g i s l a t i v e  r e s o l v e  t o  e s t a b l i s h  a p r i o r i t y  f o r  s u b s i s t e n c e  

use o f  f i s h  a n d  g a m e .  T h e  1978 s u b s i s t e n c e  l a w  a l s o  

i n c r e a s e d  t h e  n u m b e r  o f  u s e s  q u a l i f y i n g  as s u b s i s t e n c e  

f i s h i n g  b y  i n c l u d i n g  t r a d e  a n d  b a r t e r .
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T h e  b o a r d  b a s e d  its r e s t r i c t i v e  r e g u l a t i o n ,  5 A A C

0 1 . 5 9 7 ,  o n  t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l . "  T h e  

l e g i s l a t u r e  d i d  n o t  d e f i n e  t h e s e  w o r d s  in t h e  1973 

s u b s i s t e n c e  law. In s u c h  a c a s e ,  r e f e r e n c e  to l e g i s l a t i v e  

h i s t o r y  m a y  p r o v i d e  an  i n s i g h t  i n t o  t h e  l e g i s l a t u r e ' s  i n t e n t  

a n d  a s t a t u t e ' s  m e a n i n g .  N o r t h  S l o p e  3 o r o u q h  v. S o h i o  

P e t r o l e u m  C oro. , 585 P . 2d 534, 540 ( A l aska 1978). In the 

H o u s e  f l o o r  d e b a t e  o n  H o u s e  B i l l  960, R e p r e s e n t a t i v e  C o t t o n  

i n t r o d u c e d  a n  a m e n d m e n t  to d e l e t e  the w o r d s  " c u s t o m a r y  a n d  

t r a d i t i o n a l "  f r o m  t h e  s t a t u t e .  T h e  f l o o r  m a n a g e r  o f  t h e  

b i l l ,  R e p r e s e n t a t i v e  A n d e r s o n ,  o p p o s e d  t h e  a m e n d m e n t  in the 

f o l l o w i n g  s p e e c h :

T h e  t w o  w o r d s  a r e  u s e d  in t h i s  c o n t e x t  to p u t  
s o m e  g u i d e l i n e s  a r o u n d  t h e  u s e s  o f  A l a s k a ' s  
f r e e d o m  o f  r e s o u r c e s .  W h a t  w e  w e r e  a f r a i d
of, it w a s  b r o u g h t  to o u r  a t t e n t i o n  b y  p e o p l e  
w h o  w e r e  c o n c e r n e d  t h a t  t h i s  w o u l d  l e a v e  the 
f i e l d  o f  t h e  d e f i n i t i o n  w i d e  o p e n .  T h a t  
n e w c o m e r s  l u s t  c o m i n a  to t h e  S t a t e  o f  A l a s k a
w o u l d  a u t o m a t i c a l l y  b e  a b l e  to  e s t a b l i s h  n o t  
o n l y  r e s i d e n c y  i n  30 d a y s ,  b u t  b e  a b l e  to go 
o u t  a n d  s t a t e  t h a t  t h e y  h a v e  a c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e  o f  A l a s k a ' s  f i s h  a n d  g a m e  
r e s o u r c e s .  T h e  u s e  o f  c u s t o m a r y  a n d  t r a d i­
t i o n a l  a l s o  is in r e c o g n i t i o n  o f  a h i s t o r i c a l  
u s e  o f  f i s h  a n d  g a m e  f o r  feud, s h e l t e r ,  fuel, 
c l o t h i n g ,  t o o l s ,  t r a n s p o r t a t i o n ,  etc. T h i s  
is n o t  o n l y  in  c o n f o r m a n c e  w i t h  the
a b o r i g i n a l  u s e s ,  b u t  a l s o  t h o s e  t h a t  h a v e  
c o m e  in, t h o s e  p e o p l e  w h o  h a v e  c o m e  in 
later. . . . [T]he n o n n a t i v e  p e o p l e  in t h e  
S t a t e  o f  A l a s k a  h a v e  e s t a b l i s h e d  c u s t o m a r y  
a n d  t r a d i t i o n a l  u s e s  o f  A l a s k a ' s  f i s h  a n d  
g a m e  r e s o u r c e s  f o r  s u b s i s t e n c e  p u r p o s e s .  A n d  
in o r d e r  to  g i v e  t h e  B o a r d  o f  F i s h  a n d  G a m e  
m o r e  c l a r i f i c a t i o n  in t h e  a r e a ,  w e  h a v e  c o m e  
u p  w i t h  t h e  (inaudible) o f  c u s t o m a r y  a n d  
t r a d i t i o n a l  r a t h e r  t h a n  l e a v i n g  t h a t  s e c t i o n
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w i d e  o p e n . T h e  d e s i g n  is n o t  to  be  r e s t r i c­
t i v e  b u t  t o  p r o v i d e  g u i d e l i n e s  a n d  t h a t  is 
b a s i c a l l y  w h a t  I f e e l  a n d  m a n y  . . . m e m b e r s  
f e l t  it w a s  n e c e s s a r y  in . . . a d d i n g  or 
r e t a i n i n g  t h o s e  t w o  w o r d s  " c u s t o m a r y  a n d  
t r a d i t i o n a l . "

( E m p h a s i s  a d d e d ) .

W e  c o n s i d e r  s t a t e m e n t s  m a d e  b y  a b i l l ' s  s p o n s o r  in 

the c o u r s e  o f  l e g i s l a t i v e  d e l i b e r a t i o n s  to b e  r e l e v a n t  e v i­

d e n c e  w h e n  a c o u r t  is t r y i n g  t o  d e t e r m i n e  l e g i s l a t i v e  i n­

tent. A l a s k a  P u b l i c  E m p l o y e e s  A s s o c i a t i o n  v. S t a t e , 525 

P . 2d 12, 16 (Alaska 1974). A n d e r s o n  a r g u e d  f o r  t h e  r e­

t e n t i o n  of  " c u s t o m a r y  a n d  t r a d i t i o n a l "  f o r  u s e  as a g u i d e­

line. H i s  m a j o r  c o n c e r n  f o c u s e d  o n  t h e  p o t e n t i a l  p r e s s u r e  

,:t o n  r e s o u r c e s  b y  n e w c o m e r s .  In h i s  v i e w ,  t h e  w o r d s  " c u s -  

o m a r y  a n d  t r a d i t i o n a l "  r e c o g n i z e d  “a n d  p r o t e c t e d  a h i s t o r­

ical s u b s i s t e n c e  u s e  b y  b o t h  n a t i v e  a n d  n o n - n a t i v e  A l a s k a n s .  

T h e  w o r d s  w e r e  n o t  i n t e n d e d  to r e s t r i c t  s u b s i s t e n c e  use.

A n o t h e r  p a r t  o f  t h e  H o u s e  d e b a t e  s e r v e s  t o  c l a r i f y  

t h e  s t a t u t e ' s  m e a n i n g .  R e p r e s e n t a t i v e  P a r r  e x p r e s s e d  c o n­

c e r n  t h a t  t h e  b o a r d  m i g h t  u s e  A S  1 6 . 0 5 . 2 5 1 ( b )  t o  e l i m i n a t e

F a i r b a n k s  r e s i d e n t s  f r o m  s u b s i s t e n c e  use. S o m e  F a i r b a n k s

r e s i d e n t s  o f t e n  t r a v e l e d  t o  t h e  C h i t i n a  D i p  N e t  F i s h e r y  n e a r  

t h e  C o p p e r  R i v e r  for t h e i r  f i s h i n g .  R e p r e s e n t a t i v e  

A n d e r s o n  r e s p o n d e d  t o  t h e s e  c o n c e r n s :

If w e  g e t  i n t o  a c o n d i t i o n  w h e r e  t h e  fi s h
s t o c k  g e t s  d o w n  to t h e  p o i n t  w h e r e  t h e r e  is
n o  w a y  t h a t  y o u  c a n  a l l o w  a n y  take, t h e  f i r s t  
p e o p l e  t h a t  y o u  a r e  g o i n g  t o  c u t  o f f  a r e  the 
c o m m e r c i a l  a n d  t h e n  t h e  s p o r t s ,  fi r s t ,  and
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t h e n  the l a s t  p e o p l e  t h a t  y o u  a r e  g o i n g  to 
c u t  o f f  a r e  t h e  s u b s i s t e n c e  p e o p l e  w h o  h a v e  
the g r e a t e s t  r e l i a n c e  o n  t h e  r e s o u r c e .  . . .
[I ] f it w e r e  d e f i n e d  t h a t  d i p  n e t  f i s h i n g  
w e r e  for s u b s i s t e n c e  u s e s  a n d  n o t  for s a l e  o r  
a n y  o t h e r  p u r p o s e ,  t h a t  w o u l d  b e  a l l o w e d  a n d  
I w o u l d  t h i n k  t h a t  p e o p l e  f r o m  F a i r b a n k s  
w o u l d  fa l l  u n d e r  t h e s e  c a t e g o r i e s .  •• I d o n ' t  
k n o w  w h e r e  e l s e  t h e y  w o u l d  g o  t o  . . . w h e r e  
p e o p l e  f r o m  F a i r b a n k s  m a k e  it a c u s t o m  to go
d o w n to t h e  C h i t i n a  a r e a  a n d  if it w a s
d e t e r m i n e d  t h a t  t h a t  r e s o u r c e  w a s  d o w n  to t he
p o i n t w h e r e  o n l v  s u b s ' s t e n c e  w o u l d  be al-
l o w e d , t h o s e  p e o o l e  w o u l d  b e  t a k e n  c a r e o f
u n a e r t h i s  s e c t i o n .  I d o n ' t  see t h a t  it is
e l i m i n a t i n g .

( E m p h a s i s  a d d e d ) .

In the H o u s e  d e b a t e ,  A n d e r s o n  a t t e m p t e d  to a s s u r e  

P a r r  t h a t  r e s i d e n t s  o f  u r b a n  F a i r b a n k s  c o u l d  b e  c o n s i d e r e d  

p r i o r i t y  s u b s i s t e n c e  u s e r s .  C o n t r a r y  to  t h e  b o a r d ' s  i n t e r­

p r e t a t i o n  o f  t h e  s u b s i s t e n c e  s t a t u t e s ,  t h e r e  is no  i n­

d i c a t i o n  t h a t  l e g i s l a t o r s  u n d e r s t o o d  t h e  1978 s u b s i s t e n c e  

l a w  to r e s t r i c t  s u b s i s t e n c e  u s e  to e i t h e r  a r u r a l  o r  a 

c o m m u n i t y  c o n t e x t .  In fact, t h e  H o u s e  d e b a t e  i n d i c a t e s  t h a t  

the 1978 s u b s i s t e n c e  l a w  w a s  n e c e s s a r y  to p r o t e c t

s u b s i s t e n c e  u s e s  as a p r i o r i t y  u s e  o f  A l a s k a ' s  f i s h  a n d  g a m e

r e s o u r c e s .  T h i s  i n t e n t  is c l e a r l y  e x p r e s s e d  by  t h e  p r e a m b l e

to the s u b s i s t e n c e  law:

[I]t is in t h e  p u b l i c  i n t e r e s t  t o  c l e a r l y  
e s t a b l i s h  s u b s i s t e n c e  u s e  as a p r i o r i t y  u s e  
o f  A l a s k a ' s  f i s h  a n d  g a m e  r e s o u r c e s  a n d  to 
r e c o g n i z e  t h e  n e e d s ,  c u s t o m s  a n d  t r a d i t i o n s  
o f  A l a s k a n  r e s i d e n t s . T h e  l e g i s l a t u r e  
f u r t h e r  f i n d s  t h a t  ' b e n e f i c i a l  u s e  o f  t h o s e  
r e s o u r c e s  b y  a l l  s t a t e  r e s i d e n t s  s h o u l d  be 
c a r e f u l l y  m o n i t o r e d  a n d  r e g u l a t e d  w i t h  as
m u c h  i n p u t  as p o s s i b l e  f r o m  t h e  a f f e c t e d
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u s e r s ,  so t h a t  the v i a b i l i t y  o f  f i s h  a n d  g a m e  
r e s o u r c e s  is n o t  t h r e a t e n e d  a n d  so th a t  
r e s o u r c e s  a r e  c o n s e r v e d  in a m a n n e r  c o n s i s­
t e n t  w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .

( E m p h a s i s  a d d e d ) .

T h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  the

l e g i s l a t u r e  i n t e n d e d  tc p r o t e c t  s u b s i s t e n c e  use, n o t  l i m i t

it. T h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  s e r v e  as a

g u i d e l i n e  to r e c o g n i z e  h i s t o r i c a l  s u b s i s t e n c e  u s e  b y

i n d i v i d u a l s ,  b o t h  n a t i v e  a n d  n c n - n a t i v e  A l a s k a n s .  In

a d d i t i o n ,  s u b s i s t e n c e  u s e  is n o t  s t r i c t l y  l i m i t e d  to r u r a l

c o m m u n i t i e s .  F o r  t h e s e  r e a s o n s ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n

o f  " c u s t o m a r y  a n d  t r a d i t i o n a l "  as a r e s t r i c t i v e  t e r m

c o n f l i c t s  s q u a r e l y  w i t h  the l e g i s l a t i v e  i n t e n t .  J

13. T h e  b o a r d  n o t e s  t h a t  t h e  w o r d s  " c u s t o m a r y  a n d  
t r a d i t i o n a l "  in t h e  1978 s u b s i s t e n c e  l a w  w e r e  t a k e n  f r o m  § 
703 o f  H R  39 , 9 5 t h  C o n g r e s s ,  2nd S e s s i o n  (1978), w h i c h  
C o n g r e s s  p a s s e d  in m o d i f i e d  f o r m  in 1930 as t h e  A l a s k a  
N a t i o n a l  I n t e r e s t s  L a n d  C o n s e r v a t i o n  A c t  ( A N I L C A ) , P u b l i c  
L a w  No. 9 6 - 4 8 7 ,  16 U . S . C .  § 3113. T h e r e f o r e ,  t h e  b o a r d
a r g u e s  t h a t  t h e  w o r d s  in the A l a s k a  a c t  s h o u l d  h a v e  t h e  sa m e  
m e a n i n g  as t h e  w o r d s  in t h e  f e d e r a l  a c t  a n d  l i m i t  
s u b s i s t e n c e  u s e s  to  r e s i d e n t s  c f  r u r a l  A l a s k a .  W e  r e j e c t  
t h i s  a r g u m e n t  for s e v e r a l  r e a s o n s .  F i r s t ,  § 703 o f  H R  39 in 
its 1978 f o r m  d i d  n o t  c o n t a i n  the- " r u r a l  A l a s k a  r e s i d e n t s "  
l i m i t a t i o n  n o w  f o u n d  in 16 U . S . C .  § 3113. S e c o n d ,  t h e
A l a s k a  H o u s e  f l o o r  d e b a t e  r e v e a l s  t h a t  R e p r e s e n t a t i v e  
A n d e r s o n ,  t h e  b i l l ' s  f l o o r  m a n a g e r ,  u n d e r s t o o d  t h e  19', 3 
s u b s i s t e n c e  l a w  to a l l o w  the u r b a n  r e s i d e n t s  o f  F a i r b a n k s  to 
q u a l i f y  as g e n e r a l  s u b s i s t e n c e  u s e r s .  F i n a l l y ,  in the 
p r e a m b l e  to t h e  1978 s u b s i s t e n c e  law, t h e  A l a s k a  L e g i s l a t u r e  
e x p r e s s e d  i t s  i n t e n t  to  ‘r e c o g n i z e  t h e  n e e d s ,  c u s t o m s  a n d  
t r a d i t i o n s  o f  A l a s k a n  r e s i d e n t s . "  W h i l e  t h e  l e g i s l a t u r e  
d e c l a r e d  t h a t  b e n e f i c i a l  u s e  o f  f i s h  a n d  g a m e  r e s o u r c e s  "by

(Footnote Continued)



W e  n o w  t u r n  to t h e  b o a r d ' s  i n t e r p r e t a t i o n  o f  the

1573 s u b s i s t e n c e  law. In D e c e m b e r  1980/ t h e  b o a r d  m e t  to 

e x a m i n e  t h e  u s e s  o f  s a l m o n  in C o o k  I n l e t  a n d  to d e t e r m i n e  

w h i c h  u s e s  w o u l d  q u a l i f y  for t h e  s u b s i s t e n c e  u s e  p r i o r i t y .  

T o m  L o n n e r ,  t h e  d i r e c t o r  o f  t h e  s u b s i s t e n c e  s e c t i o n  o f  the 

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  p r e s e n t e d  t h e  d e p a r t­

m e n t ' s  r e c o m m e n d a t i o n s  o n  the s u b s i s t e n c e  s t a t u t e .  He 

s u g g e s t e d  t h a t  t h e  b o a r d  b e g i n  i t s  a n a l y s i s  o f  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s  w i t h  a n  a s s e s s m e n t  o f  u s e r  p r o f i l e s  a n d  use 

p a t t e r n s  on  a c a s e  b y  c a s e  b a s i s .  L o n n e r  n o t e d  t h a t  s u c h  

i n f o r m a t i o n  w a s  m o s t  l a c k i n g  in t h e  m a j o r  C o o k  I n l e t  

s u b s i s t e n c e  f i s h e r y  b e c a u s e  o f  t h e  r a p i d  g r o w t h  o f  

s u b s i s t e n c e  u s e s  in r e c e n t  y e a r s ,  a n d  t h a t  o b t a i n i n g  such 

i n f o r m a t i o n  w o u l d  b e  e x p e n s i v e .

T h e  b o a r d  d i d  n o t  f o l l o w  L o n n e r ' s  s u g g e s t e d  a p -

14
p r o a c h .  A f t e r  t h e  b o a r d  h e a r d  e x t e n s i v e  t e s t i m o n y  on

15
s u b s i s t e n c e  us e ,  its c h a i r m a n  a p p o i n t e d  a c o m m i t t e e ,

I V .  THE BOARD'S ADOPTION AND APPLICATION OF 5 AAC 0 1 . S S 7

(F o o t n o t e  C o n t i n u e d )

a l l  s t a t e  r e s i d e n t s "  s h o u l d  be  c a r e f u l l y  m o n i t o r e d  a n d  
r e g u l a t e d ,  it d i d  n o t  e x p r e s s  an i n t e n t i o n  to  l i m i t  
s u b s i s t e n c e  u s e s  to r u r a l  A l a s k a  r e s i d e n t s .

14. A  b o a r d  m e m b e r ,  N i c k  S z a b o ,  s t a t e d  t h a t  the 
b o a r d ' s  l i m i t e d  b u d g e t  p r e v e n t e d  i m p l e m e n t a t i o n  o f  a c a s e  by  
c a s e  a p p r o a c h .

15. T h e  b o a r d  s t i p u l a t e d  in 1982 t h a t  it v i o l a t e d  

( F o o t n o t e  C o n t i n u e d )
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c o n s i s t i n g  o f  b o a r d  m e m b e r s  a n d  staff, t o  i d e n t i f y  

s u b s i s t e n c e  u s e s  o f  s a l m o n  in C o o k  Inlet.. T h e  c o m m i t t e e  

d r a f t e d  t e n  c r i t e r i a  to i d e n t i f y  s u b s i s t e n c e  u s e s  a n d  

p r e s e n t e d  t h e m  to the b o a r d .

L o n n e r  w o r k e d  w i t h  t h e  c o m m i t t e e  to d e v e l o p  the 

t e n  c r i t e r i a  a n d  e x p l a i n e d  t h e m  t o  t h e  b o a r d .  He s t a ted: 

" T h e s e  t e n e t s  h e r e  a r e  . . . b a s e d  o n  . . . the e v i d e n c e  

a b o u t  f o u r  r e l a t i v e l y  s e l f - c o n t a i n e d  c o m m u n i t i e s .  . . . If, 

h o w e v e r ,  y o u  h a v e  i n d i v i d u a l  a n p l i c a n t s ,  . . . t h i s  m i g h t  

n o t  s u f f i c e  as a t e s t . "  T h e r e f o r e ,  the b o a r d  w a s  f u l l y  

a w a r e  o f  t h e  l i m i t a t i o n s  o f  t h e  p r o p o s e d  c r i t e r i a .

A t  its M a r c h  1981 m e e t i n g ,  t h e  b o a r d  r e c e i v e d  f u r­

t h e r  t e s t i m o n y  o n  u s e s  o f  C o o k  I n l e t  s a l m o n  f r o m  the a r e a  

a d v i s o r y  c o m m i t t e e s  a n d  s e v e r a l  i n d i v i d u a l  w i t n e s s e s .  A f t e r  

d e l i b e r a t i o n ,  the b o a r d  d e c i d e d  to a p p l y  a l l  o f  the ten 

c r i t e r i a  "to d e t e r m i n e  w h i c h  u s e s  a r e  c u s t o m a r y  a n d  

t r a d i t i o n a l  a n d  t h e r e f o r e  a r e  e l i g i b l e  for t h e  s u b s i s t e n c e  

p r i o r i t y . "  O n l y  t h e  f i s h e r i e s  a s s o c i a t e d  w i t h  T y o n e k ,  

E n g l i s h  B a y  a n d  P o r t  G r a h a m  m e t  a l l  t e n  c r i t e r i a .

In its f i n d i n g s  o f  fact, the b o a r d  a p p l i e d  t h e  t e n  

c r i t e r i a  to i n d i v i d u a l s  s u c h  as M a d i s o n  a n d  G j o s u n d .  In 

p a r t i c u l a r ,  t h e  i n d i v i d u a l s  f a i l e d  t o  m e e t  t h e  s e c o n d

( F o o t n o t e  C o n t i n u e d )

A S  4 4 . 6 2 . 3 1 0 - 1 2  (public m e e t i n g  p r o v i s i o n )  a t  its D e c e m b e r  
1980 m e e t i n g .
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c r i t e r i o n :  "A u s e  p a t t e r n  e s t a b l i s h e d  b y  an i d e n t i f i e d

c o m m u n i t y ,  s u b c o m m u n i t y  or  g r o u p  h a v i n g  p r e p o n d e r a n t  

c o n c e n t r a t i o n s  o f  p e r s o n s  s h o w i n g  p a s t  u s e . " " ^  T h e  b o a r d  

found:

A l t h o u g h  s o m e  u s e r s  h a v e  sh,.„* cue e x i s t e n c e  
o f  a c o m m u n i t y  o f  i n t e r e s t  (e.g., t h e  
K e n a i t z e  T r i b e  a n d  t h e  K a c h e m a k  B a y  S u b s i s­
t e n c e  G r o u p ) , t h e s e  p e r s o n s  e i t h e r  a r e  t o o  
w i d e l y  d i s p e r s e d  o r  a r e  t o o  h e t e r o g e n e o u s  to 
be c o n s i d e r e d  a n  i d e n t i f i a b l e  c o m m u n i t y ,  
s u b c o m m u n i t y  o r  g r o u p .  O n  t h e  e v i d e n c e  
p r e s e n t e d ,  t h e  B o a r d  c a n n o t  c o n c l u d e  e i t h e r  
t h a t  a c t i v i t i e s  a r e  c o n d u c t e d  in c o m m o n  o r  
t h a t  s h a r i n g  o r  o t h e r  g r o u p  i n t e r c h a n g e  
o c c u r s  in r e l a t i o n  to t h e  r e s o u r c e .

In o t h e r  w o r d s ,  a n  i n d i v i d u a l  s u b s i s t e n c e  u s e r  (such as

M a d i s o n  o r  G j o s u n d )  w o u l d  n o t  q u a l i f y  f o r  a s u b s i s t e n c e  use

p r i o r i t y  f r o m  t h e  b o a r d  u n l e s s  he w e r e  p a r t  o f  an

17
i d e n t i f i a b l e  s u b s i s t e n c e  c o m m u n i t y  o r  g r o u p .  U n J ^ r  the

.16. See 5 A A C  0 1 . 5 9 7  s e t  o u t  in n. 8 ab o v e .

17. In c o n t r a s t ,  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  
C o m m i s s i o n  i s s u e s  c o m m e r c i a l  f i s h i n g  p e r m i t s  o n  an
i n d i v i d u a l  b a s i s .  S e e  A S  1 6 . 4 3 . 2 5 0 .  W e  d o  not, h o w e v e r ,  
r e a d  t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  as a g r a n t  o f  
a u t h o r i t y  to t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  B o a r d  
o f  F i s h e r i e s  t o  i m p o s e  a " g r a n d f a t h e r "  r i g h t s  s y s t e m  w i t h  
r e s p e c t  to  s u b s i s t e n c e  u s e r s .  I m p o s i n g  an e q u i t a b l e  s y s t e m  
o f  g r a n d f a t h e r  r i g h t s  is a n  e x t r e m e l y  c o m p l i c a t e d  t ask, as 
A l a s k a ' s  e x p e r i e n c e  w i t h  s u c h  a s y s t e m  in t h e  c o m m e r c i a l  
s a l m o n  a n d  h e r r i n g  f i s h e r i e s  h a s  d e m o n s t r a t e d .  S e e  AS  
1 6 . 4 3 . 0 1 0 - 9 9 0  a n d  t h e  n u m e r o u s ,  a n d  e v e r  i n c r e a s i n g ,
j u d i c i a l  d e c i s i o n s  i n t e r p r e t i n g  t h i s  a c t  n o t e d  in  t h e
a n n o t a t i o n s .  S u c h  a s y s t e m  w o u l d  a l s o  b e  e x t r e m e l y  
c o n t r o v e r s i a l .  It is p r e p o s t e r o u s  t o  s u p p o s e  t h a t  the
l e g i s l a t u r e  i n t e n d e d  to  c r e a t e  s u c h  a s y s t e m  m e r e l y  b y  u s i n g

(Footnote Continued)
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b o a r d ' s  r e g u l a t i o n ,  m a n y  i n d i v i d u a l  u s e r s  w h o  h a v e  h i s­

t o r i c a l l y  d e p e n d e d  o n  s u b s i s t e n c e  f i s h i n g  a r e  e l i m i n a t e d  

f r o m  s u b s i s t e n c e  u s e  a t  the o u t s e t .

T h e  b o a r d ' s  r e g u l a t i o n ,  5 A A C  0 1 . 5 9 7 ,  is

i n c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  to p r o v i d e  

g u i d e l i n e s  for t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  f i s h i n g .  T h e  

r e g u l a t i o n  e x c e e d s  t h e  a u t h o r i t y  d e l e g a t e d  to the b o a r d  

b e c a u s e  it o p e r a t e s  t o o  r e s t r i c t i v e l y  in its i n i t i a l

d i f f e r e n t i a t i o n  b e t w e e n  s u b s i s t e n c e  a n d  n o n - s u b s i s t e n c e  

u s e s .  U n d e r  a s t a t u t e  d e s i g n e d  to p r o t e c t  s u b s i s t e n c e  uses, 

the b o a r d  has d e v i s e d  a : g u l a t i o n  to d i s e n f r a n c h i s e  m a n y  

s u b s i s t e n c e  u s e r s  w h o s e  i n t e r e s t s  the s t a t u t e  w a s  d e s i g n e d  

to p r o t e c t .

T h e  d e c i s i o n  o f  t h e  t w o  t r i a l  c o u r t s  t h a t  5 A A C

0 1 . 5 9 7  is c o n s i s t e n t  w i t h  AS  1 6 . 0 5 . 2 5 1 ( b )  a n d  AS

1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  (23) is R E V E R S E D .

( F o o t n o t e  C o n t i n u e d )

the w o r d s  "c . s tomary a n d  t r a d i t i o n a l "  in t h e  d e f i n i t i o n  of  
s u b s i s t e n c e  u ses, w i t h  n o  m o r e  n o t i c e  o r  g u i d a n c e  t h a n  is 
i n h e r e n t  in t h o s e  w o r d s .
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r

OITICE OP THE SECRETARY 
WASHINGTON, D.C. 20240

feptrcxher 23, H9B3 ‘- iST —

H o n o ra b le  B i l l  S h e f f i e l d  
G o v e rn o r o f  A la s k a  
J u n e a u * A la s k a  99811

D e a r G o v e rn o r S h e f f i e l d ;

On Hay 14* 1 9 8 2 , f o rm e r S e c r e t a r y  o f  t h e  i n t e r i o r  James W a t t 
c e r t i f i e d  t h a t  th e  S t a t e  o f  A l a s k a ' s  s u b s i s t e n c e  p ro g ram  c o m p l ie d  
w i t h  th e  r e q u i r e m e n t s  o f  s e c t i o n s  8 0 3 . R04 and 805 o f  t h e  A la s k a  
N a t i o n a l I n t e r e s t  Lands C o n s e r v a t i o n  A c t { AN ILCA ) , 18 U .B .C ,
SS 3113 , 3114 and 3 11 5 , A c c o r d i n g l y ,  t h e  s t a t e  h a n ^ f o r  t h o  l a s t  
t h r e e  y e a r s  enaumed p r im a r y  r e s p o n a i l j i l i t y  f o r  th e  managemen t o f 
th e  p ro g ram  p r o v i d i n g  th o  p r e f e r e n c e  f o r  s u b s i s t e n c e  usea on th e  
p u b l i c  la n d s  i n  A la n k a , U n f o r t u n a t e l y t h e  D e p a r tm e n t o f t h e  
I n t e r i o r  f i n d s  i t  n e c e s s a r y  t o  a d v i s o  yo u f o r m a l l y  t h a t  t h e  s t a t o  
s u b s i s t e n c e  p ro g ram  i s  no lo n g e r  i n  c o m p l ia n c e  w i t h  th e  
r e q u i r e m e n t s  o f  ANILCA as s p e c i f i e d  i n  T i t l e  v i l l *

Aa you a re  a w a re , th e  A la s k a  Supreme C o u r t ,  i n  M ad is o n v . A la s k a  
D e p a r tm e n t o f  F i s h  and Game, 696 P . 2d 160 , Opc Mo* 29 i i  (Alaska 
Feb* 2 2 , 1 9 8 5 1 , i n v a l i d a t e d  a s t a t e  Boa rd o f  F i s h e r i e s  r e g u l a t i o n  
d e s ig n e d  t o  d e t e rm in e  e l i g i b i l i t y  f o r  s u b s i s t e n c e  f i f l h i n g  i n  th e 
Cook I n l e t  R e g io n b e cau se th e  r e g u l a t i o n  was i n c o n s i s t e n t  w i t h  
t h e  S ta t®  s u b s i s t e n c e  s t a t u t e .  T h i s  r u l i n g  h e ld  t h a t  u n d e r th e  
B t a t e  s t a t u t e  th e  s u b s i s t e n c e  p r e f e r e n c e  raus'- oe e x te n d e d  t o  b o th  
“ r u r a l "  and " u r b a n " s u b s i s t e n c e  u s e r * .  Because s e c t i o n  803 o f 
AN ILCa l i m i t s  th e  s u b s i s t e n c e  p r e f e r e n c e  t o  ' ♦ r u r a l A la s k a  
r e s i d e n t s , "  th e  M ad iso n d e c i s i o n  r a i s e d  q u e s t i o n s  a s t o  thB 
c o n t i n u i n g  e l i g i b i l i t y  o f  th e  S t a t e  t o  manage s u b s i s t e n c e  on 
p u b l i c  la n d s  i n  A la s k a  u n d e r * e c t i o n  8 0 5 (d ) o f  AN ILCA . In  an 
e f f o r t  t o  d e t e rm in e  th e s t a t e ' s  v ie w s  on t h i s  i s s u e  p r i o r  t o  
D e p a r tm e n t a l a c t i o n ,  1 r e q u e s t e d  on A p r i l  7 , 1 98 5 , t h e  l e g a l  
o p i n i o n  o f  t h o  S t a t e  A t t o r n e y  G e n e r a l on th e  e f f e c t  o f t h e  
M ad is o n d e c i s i o n ,  To d a t e  we have r e c e i v e d  no f o rm a l re s p o n s e  
‘f r o m  th e  B t a t e  on th o  e f f e c t  o f M ad is o n on th e  S t a t e ' s  
e l i g i b i l i t y  u n d e r s e c t i o n  8 0 5 (d ) o f  AN ILCA . We d i d  r e c e i v e  a 
l e t t e r  o u t l i n i n g  th e  a d m i n i s t r a t i v e  a c t i o n s  ta k e n  b y th e  S t a t e  i n  
th e  wake o f M ad is o n h u t i t  o f f e r e d  no o p i n i o n  r e g a r d i n g  
c o m p l ia n c e  w i t h  T i t l e  v i l l .  N o n e t h e le s s , th e  absen ce o f  
l e g i s l a t i v e  a c t i o n  t h i s  y e a r  t o  amend th e  B t a t e  s u b s i s t e n c e  
s t a t u t e  t o  c o n fo rm  t o  ANILCA has c o n f i tm e d  o u r p r e l im i n a r y  
d e t e r m i n a t i o n  t h a t  th e  s t a t e  i a  no l o n g e r  i n  c o m p l ia n c e  w i t h  th e  
r e q u i r e m e n t s  o f  s e c t i o n  8 0 5 ( d ) *



You a re  h e r e b y  < td v ie ed t h a t  t h e  s t a t e  has u n t i l  Ju ne 1 , 1986 / t o  
r e v i s e  i t *  s u b s i s t e n c e  p ro g ram  t o  b r i n g  i t  b a c k i n t o  c o m p l ia n c e  
w i t h  t h e  r e q u i r e m e n t s  o f s e c t i o n *  8 0 3 , 804 and 805 o f AN ILCA . 
C om p l ia n c e  w i l l  r e q u i r e  t h a t  th e  s u b s i s t e n c e  p r e f e r e n c e  be 
l i m i t e d  t o  th o s e  r u r a l  A la n k a  r e s i d e n t s  who c u s t o m a r i l y  and 
t r a d i t i o n a l l y  make U«e o f  s u b s i s t e n c e  r e s o u r c e s *  i f  tn e  f l t a t e  
h a s n o t c o n fo rm e d  i t s  s u b s i s t e n c e  p ro g ra m  t o  t h e  r e q u i r e m e n t s  o f  
ANILCA b y t h a t  d a t e ,  th e  D e p a r tm e n t w i l l  be o b l i g a t e d  t o  
d i s c h a r g e  i t s  o b l i g a t i o n s  p u r s u a n t t o  s e c t i o n  805 * Aj  we n o te d  
t o  t h e  f l t a t e  B o a rd s o f  F i s h e r i e s  ahd Game I n  19B2 , t h e r e  a re  
v a r i o u s  ways t o  com p ly w i t h  th e  r e q u i r e m e n t s  o f  n e c t l o n  8 0 5 j t h e  
r e g im e  i n  f o r c e  when th e  M ad iso n d e c i s i o n  was handod down 
r e p r e s e n t e d  one p o s s i b l e  a p p ro a c h . 2 am c o n f i d e n t  and h o p e f u l 
t h a t  t h e  s t a t e  can make th e  n e c e s s a r y  change s i n  i t s  p ro g ram  
w i t h i n  t h i s  p e r i o d ,  and Z o f f e r  t h e  f u l l  c o o p e r a t i o n  and 
a s s i s t a n c e  o f  t h e  D e p a r tm e n t i n  t h i s  e f f o r t *  •*

The D e p a r tm e n t has c o n c lu d e d  t h a t  s e c t i o n  8 0 5 (d ) does n o t r e q u i r a  
an im m e d ia te  F e d e r a l t a k e  o v e r o f t h e  s u b s i s t e n c e  p ro g r a m / g i v e n  
t h e  c i r c u m s t a n c e *  b y w h ic h  n o n -e c *n p l la n c e  w i t h  t h o  ANILCA 
r e q u i r e m e n t s  has o c c u r r e d .  S e c t i o n  8 0 5 (d ) p r o v i d e d  th e  S t a t e  
w i t h  a ona y e a r  p e r i o d  o f g r a c e  f o l l o w i n g  e n a c tm e n t o f  ANILCA i n  
o r d e r  t o  g i v e  th e  s t a t e  an a d e q u a te  am oun t o f t im e  t o  p r e p a r e  and 
im p le m e n t a p ro g ra m  t h a t  m e t th e  r e q u i r e m e n t s  o f AN ILCA . A f t e r  
e u c c e e s f u l l y  e s t a b l i s h i n g  an a d e q u a ta  p ro g r a m , t h e  S t a t e  made a 
g oo d f a i t h  e f f o r t  t o  keep An c o m p l ia n c e  w i t h  t h s  r e q u i r e m e n t s  o f 
T i t l e  V I I I  o f  AN ILCA . I n d e e d / t h e  r e c e n t  p rn b lo m s t h a t  have 
b e f a l l e n  t h e  S t a t e ' s  p ro g ram  have n o t been th a  r e s u l t  o f 
l e g i s l a t i v e  r e p e a l o f  th e  p ro g ram ) i n s t e a d , an u n e x p e c te d  S t a t e  
Supreme c o u r t  r u l i n g  i n  a case t h a t  was v i g o r o u s l y  d e fe n d e d  b y 
t h e  S t a t e  ha s a l t e r e d  t h e  S t a t e ' s  s u b s i s t e n c e  p ro g ram  end c r e a t e d  
a non - - c m p l i o n c e  s i t u a t i o n .  U nde r t h e e *  c i r c u m s t a n c e s , w© a re  
p e re u a d e d  t h a t  t h e  B p i r i b  and i n t e n t  o f s e c t i o n  8 0 5 (d ) w a r r a n t s  a 
g r a c e  p e r i o d  i r i  o r d e r  t o  p r o v i d e  t h e  S t a t e  w i t h  a r e a s o n a b le  
o p p o r t u n i t y  t o  make th e  n e c e s s a r y  a d ju s tm e n t s  t o  i t s  p ro g r a m . We 
ha ve ch o se n as a d e a d l i n e  June 1 , 1 9 8 6 , b e cau se i t  1h i / j g h l y  one 
y e a r  f r c m  th e  t im e  t h e  s t a t e  l e g i s l a t u r e  f a i l e d  t o  r e c t i f y  th e  
f l t a t e  s u b s i s t e n c e  s t a t u t e *

T h i s  c o u r s e  o f  a c t i o n  i s  f u r t h e r  j u s t i f i e d  due t o  th e  f a c t  t h a t  
i t  a p p e a r s  u n l i k e l y  t h a t  any a d v e r s e  im p a c t on r u r a l  s u b s i s t e n c e  
u se s w i l l  o c c u r  d u r i n g  th e  g ra c e  p 'e r i o d .  The S t a t e  a u b s ie t e n c o  
p ro g ram  w i l l  c o n t i n u e  t o  e n s u re  t h a t  t h e  T i t l e  V I I I  c l a s s  o f 
r u r a l  e u b a la t e n c e  UBers a re  a b le  t o  h u n t ,  t r a p ,  and f i s h  f o r  
n e c e s s a r y  r e s o u r c e s .  Tha p ro b le m  i s  t h a t  t h e  M ad iso n d e c i s i o n  
p e r m i t s  u rb a n  r e s i d e n t s  t o  bo in c l u d o d  i n  t h e  s u b s i s t e n c e  e la s a , 
a o n t r a r y  t o  t h e  r e q u i r e m e n t o f ANILCA t h a t  t h a  p r e f e r e n c e  be 
l i m i t e d  t o  r u r a l  r e s i d e n t s .  My d e c i a i o n  t h a t  a g ra c e  p e r i o d  I b 
w a r r a n t e d  w o u ld , o f c o u r s e , heve t o  change i f  a i g n l f l c a n t  a d v e tn e  
im p a c t s  on r u r a l ,  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  u a o r s  and 
on s u b s i s t e n c e  r e s o u r c e s  s u b s e q u e n t l y  become a p p a r e n t .
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I  f u l l y  e x p e c t t h a t  th e  B t a t a ,  In . co o ; a r a t i o n  w i t h  t h e  
D e p o r tm e n t , w i l l  b r i n g  i t a  s u b s i s t e n c e  p ro g ram  back i n t o  com jj- 
l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f T i t l e  V I I I  o f  ANILCA p r i o r  t o  
J u n e l r 1996* I  h o v e , h ow e v e r , d i r e c t e d  t h e  U . f i . F i s h  and 
W i l d l i f e  S e r v i c e ,  i n  c o o p e r a t i o n  w i t h  th e  O f f i c e  o f  t h e  
S o l i c i t o r /  t o  b e g in  p r e p a r a t i o n  o f  a c o n t i n g e n c y  p la n  f o r  
p r o v i d i n g  t h e  e u b a ia t o n c e  p r e f e r e n c e  on p u b l i c  la n d a  t h a t  m ee ts 
t h a  r e q u i r e m e n t s  o f  ANILCA* Hy g o a l i s  t o  e n s u re  t h a t ,  i n  th e  
e v e n t t h a t  th e  f l t a t e  l a  n o t a b le  t c  b r i n g  i t a  p ro g ram  i n t o  
c o m p l i a n c e  b y June 1# 19BS, th e  D e p a r tm e n t Afl r e a d y  and a b le  t o  
d i s c h a r g e  e f f e c t i v e l y  i t B  o b l i g a t i o n s  u n d e r s e c t i o n s  bo3 , 804 and 
B 0 5  Of A N I L C A .

Aa a m a t t e r  o f  i n f o r m a t i o n ,  th e  t ' c d l s o n  r u l i n g  does , n o t expand 
e l i g i b i l i t y  t o  p u r s u e  s u b s i s t e n c e  a c t i v i t i e s  i n  th o s e  n a t i o n a l  
p a r k a  and monumen ts whe re s u b s i s t e n c e  t a k i n g  i s  a u t h o r i z e d ,  
E l i g i b i l i t y  t o  engage i n  s u b s i s t e n c e  a c t i v i t i e s  w i t h i n  th o s e  
u n i t s  o f  t h e  N a t i o n a l p a r k s  sy s tem  i n  A la s k a  i n  s t i l l  d e t e rm in e d  
p u r s u a n t t o  F e d e ra l : r e g u l a t i o n s  is s u e d  . i a  1 9 8 1 , s i n c e  th o  S t a t s  
o f  A la s k a  n e v e r s o u g h t t o  a c q u i r e  c o n t r o l  o f  t h i s  a s p e c t o f  th o  
ANILCA s u b s i s t e n c e  p ro g r a m *

I  r e g r e t  t h e  u n e x p e c te d  d e c i s i o n  hy th e  A la s k a  sup rem e C o u r t i n  
t h e  H a d is o n  ca se t h a t  has moved th e S t a t e  a u b a is t e n c o  p ro g ra m  o u t 
o f  c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f ANILCA. 1 am e o n f id o n fe , 
t h o u g h , t h a t  th e  S t a t s  w i l l  be a b le  t o  b r i n g  i t a  p ro g ram  ba c k 
i n t o  c o m p l ia n c e  b y w i t h i n  one y e a r ,

A s s i s t a n t  S e c r e t a r y
F i9 h  and W i l d l i f e  and P a rk s

c c i  AK D e l e g a t i o n  
. CHM-Sen B n e rg y 
CHM-House I n t e r i o r  
R a n k in g  M i n o r i t y  o f  b o th  C om m it te e s 
A s a t .  Boo , P e t e r  M y e r s , U .S . Lx?pt. A g r i c u l t u r e  •

•
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ESQ

REPRESENTATIVE
ADELHEID HERRMANN

P O BOX 63 
NAKNEK. ALASKA U9633 

(9071 240-4495

Whilo in June.iu 
POUCH V 

JUNEAU. ALASKA 998 i 
(907) 405-4942. 465-4943

Alaska i ’tats legislature

Sjmisp nf jKrjirrHnitatnirs

CHAIRMAN 
SPECIAL COMMITTEE ON FISHERIES

MEMBER
TRANSPORTATIONCOMMITTEE

DISTRICT 28
AOAK
AKUTAN
ALEKNAGIK
ATKA
8ELKOF9KI
CLARK S POINT
COLO BAY
OILLINGHAM
DUTCH HARBOR
EGEGIK
EKUK
EKWOK
FALSE PASS
IGIUGIGI LI AM N A
KING COVE
KINC SALMON
KOKHANOK
KOLIGANEK
LEVELOCK
MANOKOTAK
NAKNEK
NELSON LAGOON
newhalen
NEW STUYAHOK 
NIKOLSKI 
NONOALTON 
PEORO BAY PILOT POINT 
PORT ALSWORTH 
PORT HEIOEN 
PORT MOLLER 
PORTAGE CREEK 
SAND POINT 
SOUTH NAKNEK 
SOUAW HARBOR 
ST GEORGE 
ST PAUL 
TOGIAK 
TWIN HILLS 
UGASHIK 
UNALASKA

ME MO R A N D U M

T O :  R e p r e s e n t a t i v e  B e n  G r u s s e n d o r f
S p e a k e r  o f  t h e  H o u s e

F R O M :  R e p r e s e n t a t i v e  A d e l h f c i W / H e r r m a n n
C o - C h a i r ,  H o u s e  R e s c ( y r t e s  C o m m i t t e e

D A T E :  A p r i l  2 9 ,  1 9 8 5

S U B J E C T :  C h r o n o l o g y  o f  E v e n t s  o n  H o u s e  B i l l  2 8 8 ,  A n  A c t  r e l a t i n g  t o  t h e
T a k i n g  o f  F i s h  a n d  G a m e  f o r  S u b s i s t e n c e  a n d  P e r s o n a l  U s e

As  C o - C h a i r  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e ,  I  w o u l d  l i k e  t o  r e p o r t  t o  
t h a t  I  am s a t i s f i e d  t h a t  H o u s e  B i l l  2 8 8 ,  a n  a c t  r e l a t i n g  t o  t h e  t a k i n g  
o f  f i s h  a n d  g a m e  f o r  s u b s i s t e n c e  a n d  p e r s o n a l  u s e ,  was  g i v e n  a  t h o r o u g h  
r e v i e w  i n  c o m m i t t e e ,  a n d  t h a t  a m p l e  t i m e  f o r  p u b l i c  t e s t i m o n y  wa s  
p r o v i d e d .  We h e l d  a  t o t a l  o f  s e v e n  h e a r i n g s  o n  t h i s  b i l l ,  m a n y  l a s t i n g  
f o r  h o u r s  a t  a s t r e t c h ,  a n d  t h i s  i s  c o n s i d e r a b l y  m o r e  t h a n  t h e  c o m m i t t e e  
h a s  d e v o t e d  t o  a n y  o t h e r  b i l l  t h i s  s e s s i o n .  E x t r a s . m e e t i n g s  w e r e  
s c h e d u l e d  i n  o r d e r  t o  a c c o m m o d a t e  t h e  i n t e r e s t s  o r  t h e  p u b l i c  i n  t h i s  
b i l l ,  a n d  I  am p l e a s e d  t o  s a y ,  t h a t  d e s p i t e  t h e  e x t r a  h o u r s ,  t h e  
m e e t i n g s  w e r e  w e l l  a t t e n d e d  b y  m e m b e r s .

F o u r  o f  t h e  s e v e n  h e a r i n g s  w e r e  s t a t e w i d e  t e l e c o n f e r e n c e s  t h a t  w e r e  
d e v o t e d  t o  t a k i n g  t e s t i m o n y  f r o m  t h e  p u b l i c .  B y  wa y  o f  t h e  
t e l e c o n f e r e n c e ,  t h e  c o m m i t t e e  h e a r d  a p p r o x i m a t e l y  t e n  h o u r s  o f  t e s t i m o n y  
f r o m  m e m b e r s  o f  t h e  p u b l i c  a l o n e .  I n  a d d i t i o n  a n o t h e r  s e v e n  h o u r s  w e r e  
s p e n t  t a k i n g  t e s t i m o n y  f r o m  e x p e r t  w i t n e s s e s .  O u r  f i n a l  m e e t i n g  wa s  a 
m a r a t h o n  f i v e  h o u r  m e e t i n g  a t  w h i c h  t i n e  we a d d r e s s e d  a l l  c o n c e r n s  a n d  a 
t o t a l  o f  n i n e  a m e n d m e n t s  r a i s e d  b y  c o m m i t t e e  m e m b e r s .

W i t h  t h e  e x c e p t i o n  o f  t h e  f i n a l  h e a r i n g ,  a l l  t h e  o t h e r  h e a r i n g s  w e r e  
p a r t  o f  t h e  t e l e c o n f e r e n c e  n e t w o r k .  T h r e e  c f  t h e s e  w e r e  p r o v i d e d  t c  
g i v e  t h e  p u b l i c  a n  o p p o r t u n i t y  t o  t e s t i f y ,  a n d  a n o t h e r  t h r e e  o f  t h e s e  
w e r e  m a d e  a v a i l a b l e  s o  t h a t  t h e  p u b l i c  c o u l d  l i s t e n  t o  t h e  c o m m i t t e e  
t a k e  t e s t i m o n y  f r c m  e x p e r t  w i t n e s s e s .  I n  a d d i t i u r . ,  t h r o u g h o u t  t h e  
c o m m i t t e e  p r o c e s s  w r i t t e n  t e s t i m o n y  a n d  l e t t e r s  w e r e  r e v i e w e d  a n d  
i n c l u d e d  a s  p a r t  o r  t h e  r e c o r d  a n d  a s  a p a r t  o f  m e m b e r , 1 f i l e s .

*
T h e  c o m m i t t e e  h e a r d  f r o m  m a n y  i n  f a v o r  o f  t h e  b i l l  a n d  f r o m  m a n y  
a g a i n s t ,  b u t  a l s o  f r o m  m a n y  w h o  h a d  n o  p o s i t i o n  b u t  j u s t  c o m m e n t s  o r  
i n s i g h t s  t o  o f f e r .  T e s t i m o n y  wa s  t a k e n  f r o m  a c r o s s  t h e  s t a t e  a n d  e n d e d  
e a r l y  o n  o n e  o c c a s i o n  b e c a u s e  n o  o n e  e l s e  w i s h e d  t o  t e s t i f y ,  a n d  wa s  
e x t e n d e d  o n  a n o t h e r  o c c a s i o n  i n  o r d e r  t o  g i v e  e v e r y o n e  a c h a n c e  t o  
s p e a k .
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R e p r e s e n t a t i v e  G r u s s e n d o r f  
A p r i l  2 9 ,  1 9 8 5  
P a g e  T wo

I  wa s  p l e a s e d  t h a t  a f t e r  t h e s e  l e n g t h y  d e l i b e r a t i o n s  t h e  c o m m i t t e e  s a w 
f i t  t o  m o v e  t h e  b i l l  o u t  a s  wa s  i n d i c a t e d  b y  a  s e v e n  t o  o n e  v o t e .  T h e  
s u m m a r y  o f  t h e  c o m m i t t e e  r e p o V t  w i t h  m e m b e r s  s i g n i n g  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s  i s  d i s c u s s e d  b e l o w .

B e c a u s e  o f  t h e  i n t e r e s t  i n  t h i s  l e g i s l a t i o n ,  I  am p r o v i d i n g  a n  a c c o u n t  
o f  e a c h  m e e t i n g  i n  s u m m a r y  f o r m ,  a n d  e a c h  a m e n d m e n t  a d d r e s s e d  b y  t h e  
c o m m i t t e e .  S h o u l d  y o u  f i n d  a n y  a d d i t i o n a l  i n f o r m a t i o n  h e l p f u l ,  p l e a s e  
d o  n o t  h e s i t a t e  t o  c o n t a c t  m e .

1 s t  H e a r i n g

M a r c h  2 5 ,  1 9 8 5  
8 : 3 0  AM t o  9 : 4 7  AM 
1  h o u r  a n d  1 5  m i n u t e s  
S t a t e w i d e  T e l e c o n f e r e n c e  
S h o r t  s t a t e m e n t s  b y  r e p r e s e n t a t i v e s  o f :  

t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  
t h e  D e p a r t m e n t  o f  L a w  
t h e  B e a r d  o f  F i s h e r i e s  

O p e n e d  u p  f o r  w i t n e s s  t e s t i m o n y  b e g i n n i n g  w i t h  t h o s e  w i t n e s s e s  p r e s e n t  
i n  J u n e a u

W i t n e s s  R e g i s t e r  a n d  m i n u t e s  a t t a c h e d  
N o  a c t i o n  c n  t h e  b i l l

2 n d  H e a r i n g

M a r c h  2 6 ,  1 9 8 5
8 : 3 0  AM t c  9 : 5 8  AM
1  h o u r  a n d  3 8  m i n u t e s
S t a t e w i d e  P a r t i c i p a t i o n  T e l e c o n f e r e n c e
W i t n e s s  R e g i s t e r  a n d  m i n u t e s  a t t a c h e d
N o  a c t i o n  o n  t h e  b i l l

3 r d  H e a r i n g

A p r i l  2 ,  1 9 8 5
8 : 3 0  AM t o  9 : 5 5  AM
1  h o u r  a n d  2 5  m i n u t e s
S t a t e w i d e  L i s t e n - I n  T e l e c o n f e r e n c e
T e s t i m o n y  f r o m  a t t o r n e y s  i n v o l v e d  i n  t h e  c a s e  ( o t h e r  t h a n  t h e  A t t o r n e y  
G e n e r a l ) :  C h u c k  R o b i n s o n ,  M a r t i n  F r i e d m a n , ,  a n d ,  D o n  M i t c h e l l  
N o  a c t i o n  o n  t h e  b i l l
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4 t h  H e a r i n g

A p r i l  4 ,  1 9 8 5
8 : 3 9  AM t c  1 1 : 5 4  AM
4 h o u r s  a n d  1 5  m i n u t e s
T e s t i m o n y  e n d e d  3 5  m i n u t e s  e a r l i e r  t h a n  s c h e d u l e d ,  w i t n e s s  t e s t i m o n y  w a s  

e x h a u s t e d .
S t a t e w i d e  P u b l i c  P a r t i c i p a t i o n  T e l e c o n f e r e n c e  
D r a f t  W i t n e s s  R e g i s t e r  a t t a c h e d  
N o  a c t i o n  o n  t h e  b i l l

5 t h  H e a r i n g

A p r i l  8 ,  1 9 8 5
5 : 3 0  PM t o  9 : 0 7  PM
3 h o u r s  a n d  3 7  m i n u t e s
S c h e d u l e d  t i m e  f o r  t e s t i m o n y  wa s  e x t e n d e d  t o  a c c o m m o d a t e  e v e r y o n e  wh o  
s i g n e d  u p  t o  t e s t i f y
S t a t e w i d e  P u b l i c  P a r t i c i p a t i o n  T e l e c o n f e r e n c e  
D r a f t  W i t n e s s  R e g i s t e r  a t t a c h e d  
N o  a c t i o n  o n  t h e  b i l l

6 t h  H e a r i n g

A p r i l  9 ,  1 9 8 5
8 : 3 2  AM t o  9 : 5 8  AM
1  h o u r  a n d  2 6  m i n u t e s
S t a t e w i d e  L i s t e n - i n  T e l e c o n f e r e n c e
T e s t i m o n y  f r c m  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  D e p a r t m e n t  o f  L a w  
N o  f o r m a l  a c t i o n  o n  t h e  b i l l ,  a l t h o u g h  t h e  c o m m i t t e e  d i d  a g r e e  t o  
d r a f t i n g  a c o m m i t t e e  s u b s t i t u t e  t o  i n c l u d e  a  d e f i n i t i o n  o f  r u r a l  
p r e s e n t e d  t o  t h e  c o m m i t t e e  b y  R e p r e s e n t a t i v e  G o !  1 .  R e p r e s e n t a t i v e  G o l l  
a l s o  s u g g e s t e d  l a n g u a g e  f o r  a  l e t t e r  o f  i n t e n t .

7 t h  H e a r i n g

A p r i l  1 3 ,  1 9 8 5  
1 : 1 3  PM t o  6 : 1 0  PM
4 h o u r s  a n d  5 7  m i n u t e s
T h e  c o m m i t t e e  a d d r e s s e d  a l l  a m e n d m e n t s  p r e s e n t e d  a n d  a  l e t t e r  o f  i n t e n t .  
A  s u m m a r y  o f  t h e  t e n  a m e n d m e n t s  i s  p r o v i d e d  b e l o w .
T h e  c o m m i t t e e  m o v e d  t o  p a s s  t h e  b i l l  o u t  w , i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s  
a n d  r e q u e s t e d  s t a f f  t o  r e d r a f t  a  l e t t e r  o f  i n t e n t  w h i c h  wa s  a p p r o v e d  b y  
t h e  c o m m i t t e e  o n  M o n d a y  A p r i l  1 5 .
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F o r  y o u r  c o n v e n i e n c e ,  I  am p r o v i d i n g  t h e  l i s t  b e l o w  a s  a  s u m m a r y  o f  t h e  
a m e n d m e n t s  a d d r e s s e d  b y  t h e  c o m m i t t e e  o n  t h i s  b i l l .  F o r  t h e  p u r p o s e s  o f  
t h i s  s u m m a r y ,  t h e  a m e n d m e n t s  a r e  p a r a p h r a s e s .  F o r  t h e  e x a c t  w o r d i n g ,  
p l e a s e  r e f e r  t o  t h e  m i n u t e s .

A m e n d m e n t  1

b y  S h u l t z :  w o u l d  h a v e  s e t  a p o p u l a t i o n  l i m i t  o f  5 , 0 0 0  t o  d e f i n e  
r u r a l  c o m m u n i t i e s .

f a i l e d  b y  a 7 t o  1  v o t e .

A m e n d m e n t  2

b y  S h u l t z :  w o u l d  h a v e  i n c l u d e d  i n  t h e  p e r s o n a l  u s e  f i s h e r y  t h o s e  
f i s h i n g  w i t h  h a n d  h e l d  h o o k  a n d  l i n e .

f a i l e d  b y  a 5 t o  3 v o t e .

A m e n d m e n t  3

b y  S h u l t z :  w o u l d  h a v e  e s t a b l i s h e d  a p r i o r i t y  f o r  a l l o c a t i n g  f i s h  
a n d  g a m e  s t o c k s  f o r  c o m m e r c i a l  u s e s  b y  r e s i d e n c y .

f a i l e d  b y  a 6 t o  2 v o t e .

A m e n d m e n t  4

b y  S h u l t z :  i n s e r t e d  t h e  w o r d  " n o n - c o m m e r c i a l "  i n t o  t h e  d e f i n i t i o n  
o "  s u b s i s t e n c e  u s e s  s o  t h a t  s u b s i s t e n c e  w o u l d  m e ? 1 t h e  " c u s t o m a r y  
a n d  t r a d i t i o n a l  n o n c o m m e r c i a l  u s e s  o f . . r e s o u r c e s . . . "

p a s s e d  b y  a 5 t o  3 v o t e .

A m e n d m e n t  5

b y  S h u l t z :  w o u l d  h a v e  d e l e t e d  l a n g u a g e  i n  t h e  f i n d i n g s  s o  t h a t
t h e  p a r a g r a p h  w o u l d  h a v e  a d d r e s s e d  t h e  i m p o r t a n c e  o f  f i s h  a n d  n a m e  
s t o c k s  t o  a l l  A l a s k a n s  i n s t e a d  o f  t h o s e  d o m i c i l e d  i n  r u r a l  
c o m m u n i t i e s  o r  a r e a s .
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A m e n d m e n t  6

b y  J e n k i n s :  w o u l d  h a v e  d e f i n e d  p r i o r i t y  a s  a  p r e f e r r e d  r a t h e r  t h a n
a s  a n  " e x c l u s i v e "  u s e ,  a n d  w o u l d  h a v e  r e q u i r e d  t h a t  w h e n  
r e s t r i c t i o n s  w e r e  n e c e s s a r y  t h a t  t h w y  b e  o n  a s t e p  b y  s t e p  b a s i s .

f a i l e d  b y  a  4 t o  4 v o t e .

A m e n d m e n t  7

b y  S u n d :  i n  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  t h i s  a m e n d m e n t  
c h a n g e d  " a n  A l a s k a n  d o m i c i l e d  i n  r u r a l  a r e a s  o f  t h e  s t a t e , "  t o  
"a  r e s i d e n t  d o m i c i l e d  i n  a  r u r a l  a r e a  o f  t h e  s t a t e . . ; "  a l s o ,  a d d e d  
t h e  f o l l o w i n g  d e f i n i t i o n :  " r u r a l  a r e a "  t o  m e a n s  a c o m m u n i t y  o r  a r e a  
o f  t h e  s t a t e  i n  w h i c h  t h e  t a k i n g  o f  f i s h  o r  w i l d l i f e  f o r  p e r s o n a l  
ar . d  f a m i l y  c o n s u m p t i o n  i s  a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  
e c o n o m y  o f  t h e  c o m m u n i t y  o r  a r e a . "

p a s s e d  b y  a  7 t o  1  v o t e .

A m e n d m e n t  8

b y  S h u l t z :  w o u l d  h a v e  a d d e d  l a n g u a g e  t o  r e q u i r e  t h a t  s u b s i s t e n c e  
t a k i n g  o f  t h e  r e s o u r c e  b e  " b y  c u s t o m a r y  a n d  t r a d i t i o n a l  m e t h o d s . "

f a i l e d  b y  a  6  t o  2 v o t e .

A m e n d m e n t  9

b y  J e n k i n s :  w o u l d  h a v e  i n c l u d e d  a " s u n s e t  c l a u s e  e n a c t i n g  t h i s  
l e g i s l a t i o n  u n t i l  O c t o b e r  3 1 ,  1 9 8 5  a t  w h i c h  t i m e  i t  w o u l d  b e  
r e p l a c e d  w i t h  t h e  e x i s t i n g  l a w .

f a i l e d  b y  a  6  t o  2 v o t e .

L e t t e r  o f  I n t e n t

t h e  c o m m i t t e e  a g r e e d  t o  a d o p t  t h e  l e t t e r  o f  i n t e n t  c o n c e p t u a l l y .  
T h i s  wa s  a p p r o v e d  i n  f i n a l  f o r m  o n  M o n d a y ,  A p r i l  1 5 .  A t  t h e  
h e a r i n g  A p r i l  1 3 ,  t h e  c o m m i t t e e  a g r e e d  t o  p a s s  c u t  t h e  l e t t e r  o f  
i n t e n t  b y  a 7 t o  1 v o t e .



R e p r e s e n t a t i v e  G r u s s e n d o r f  
A p r i l  2 9 ,  1 9 8 5  
P a c e  S i x

M o t i o n  t o  P a s s  t h e  B i l l

T h e  m o t i o n  t o  p a s s  t h e  b i l l  f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s  wa s  p a s s e d  b y  a 7 t o  1  v o t e .

I n d i v i d u a l  R e c o m m e n d a t i o n s  o n  t h e  C o m m i t t e e  S u b s t i t u t e  e n d  t h e  
L e t t e r  o f  I n t e n t

R e p r e s e n t a t i v e  H e r r m a n n ,  C o - C h a i r  -  D o  P a s s
R e p r e s e n t a t i v e  C a t o  -  D o  P a s s
R e p r e s e n t a t i v e  T h o m p s o n  -  D o  P a s s
R e p r e s e n t a t i v e  S u n d  -  D o  P a s s
R e p r e s e n t a t i v e  W a l l i s  -  D o  P a s s
R e p r e s e n t a t i v e  M . W .  M i l l e r  -  D o  N o t  P a s s
R e p r e s e n t a t i v e  D r u e  P e a r c e  -  D o  N o t  P a s s  W i t h o u t  A m e n d m e n t
R e p r e s e n t a t i v e  R o g e r  J e n k i n s  -  D o  N o t  P a s s
R e p r e s e n t a t i v e  D i c k  S h u l t z ,  C c - C h a i r  -  D o  N o t  P a s s  U n l e s s  A m e n d e d



B I L L  S H E F F I E L D

S t a t e  o f  A l a s k a

A p r i l  2 4 , 1986

H o n o ra b le  T im  K e l l y  
C h a i rm a n , S e n a te  R u le s  C om m it te e  
A la s k a  S t a t e  L e g i s l a t u r e  
P .O . Box V
J u n e a u , A la s k a  99811

The s u b s i s t e n c e  b i l l  (HB 288) has been t r a n s m i t t e d  t o  t h e  
S e n a te R u le s C om m i t te e  f r o m  t h e  J u d i c i a r y  C om m i t te e . A t ­
t a c h e d  f o r  y o u r  i n f o r m a t i o n  i s  a b r i e f i n g  p a p e r on t h e  
b a c k g ro u n d  o f  HB 288 , w h ic h  I  i n t r o d u c e d  l a s t  y e a r t o  s o l v e  
th e  p ro b le m s  c r e a t e d  b y t h e  M a d is o n c a s e . H ow eve r , I  have 
g ra v e  c o n c e r n s  a b o u t t h e  r e c e n t  S e n a te  J u d i c i a r y  S u b s t i t u t e  
f o r  HB 288 , w h ic h  doe s n o t c om p ly w i t h  ANILCA and w h ic h  
w o u ld  r e s u l t  i n  f e d e r a l  t a k e o v e r .  (See th e  d i s c u s s i o n  i n  
p a r t  V I I  o f  t h e  a t t a c h e d  b a c k g ro u n d  b r i e f i n g . )

The f e d e r a l  g o v e r n m e n t has i n d i c a t e d  t h a t  i t  i s  g e a r i n g  up 
t o  assume managemen t o f  f i s h  and w i l d l i f e  on f e d e r a l  la n d s  
and w a t e r s  —  w h ic h  make up a t  l e a s t  60% o f  t h e  s t a t e  —  as 
o f  June 1, u n l e s s  A l a s k a ' s  s t a t u t e s  a r e  b r o u g h t i n t o  a l i g n ­
m en t w i t h  t h e  r e q u i r e m e n t s  o f  t h e  f e d e r a l  s u b s i s t e n c e  la w . 
I  t h e r e f o r e  s t r o n g l y  u rg e  y o u r c o m m i t t e e  t o  a d o p t a s u b s t i ­
t u t e  f o r  HB 288 t h a t  d e l e t e s  t h e  la n g u a g e  i n  t h e  J u d i c i a r y  
S u b s t i t u t e  on page 4 , l i n e s  10 t h r o u g h  27 , and t o  pas s i t  on 
t o  t h e  S e n a te  f l o o r  as soon as p o s s i b l e .  Such an amendment 
i s  e s s e n t i a l  t o  a c h ie v e  a b i l l  t h a t  i s  c o n s t i t u t i o n a l ,  
e n f o r c e a b l e ,  c o m p l i e s  w i t h  AN ILCA , and r e t u r n s  t o  th e  B o a rd s 
o f  F i s h e r i e s  and Game t h e  f l e x i b i l i t y  t o  t r e a t  a l l  A la s k a n s  
f a i r l y .

Re : HB 288 (S u b s i s t e n c e )

S i n c e r e l y

B
G o v e rn o r

E n c lo s u r e



B a c k g r o u n d  B r i e f i n g  on 

H B  288 ( S u b s i s t e n c e )

I. I n t r o d u c t i o n

In F e b r u a r y  1985 the A l a s k a  S u p r e m e  C o u r t  i n t e r p r e t e d  

the s t ate s u b s i s t e n c e  law for the f i r s t  t i m e  in M a d i s o n  

v. A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e , 696 P . 2d 168 

(Alaska 1985). T h e  d e c i s i o n  c a u s e d  n u m e r o u s  p r o b l e m s  

for the state, w h i c h  the g o v e r n o r  s o u g h t  to a d d r e s s  in 

H o u s e  B i l l  288. T h e  b i l l  p a s s e d  the H o u s e  in 1985 and 

the S e n a t e  is c u r r e n t l y  c o n s i d e r i n g  it. Th i s  a n a l y s i s  

d e s c r i b e s  the e f f e c t  o f  M a d i s o n , the g o a l s  of the 

G o v e r n o r ' s  bill, h o w  the S e n a t e  R e s o u r c e s  C o m m i t t e e  

s u b s t i t u t e  for HB  288 w o u l d  w o r k  if ena c t e d ,  a n d  the 

s e r i o u s  p r o b l e m s  w i t h  the S e n a t e  J u d i c i a r y  C o m m i t t e e  

s u b s t i t u t e .

I I . T h e  S i t u a t i o n  Be f o r e  M a d i s o n

A. T h e  s t a t e  s t a t u t e s ; In 1978, the l e g i s l a t u r e  

e n a c t e d  a s t a t e  s u b s i s t e n c e  law w h i c h  d i d  f o u r  

t h i n g s .

1. It d e f i n e d  s u b s i s t e n c e  u s e s  as "the c u s t o m a r y  

a n d  t r a d i t i o n a l  u s e s "  o f  fish a n d  g a m e  for
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food, c l o t h i n g ,  t r a d e  a n d  o t h e r  s p e c i f i e d  

p u r p o s e s .

2. It r e q u i r e d  the B o a r d s  of F i s h e r i e s  a n d  G a m e  

to a u t h o r i z e  s u b s i s t e n c e  h u n t i n g  a n d  fis h i n g ,  

u n l e s s  s u s t a i n e d  y i e l d  w o u l d  be t h r e a t e n e d .

3. It r e q u i r e d  th a t  in cases of r e l a t i v e  

r e s o u r c e  short a g e ,  s u b s i s t e n c e  u s e s  w o u l d  

h a v e  p r i o r i t y  o v e r  o t h e r  uses.

4. In s i t u a t i o n s  w h e r e  o n l y  s u b s i s t e n c e  u s e s

c o u l d  be a u t h o r i z e d  and n o t  all t h o s e  

e l i g i b l e  for s u b s i s t e n c e  c o u l d  b e  a l l o w e d  to 

h u n t  and fish, it r e q u i r e d  that the b o a r d s  

d e t e r m i n e  w h o  s h o u l d  be a u t h o r i z e d  to h a r v e s t  

b a s e d  on t h r e e  c r i t e r i a :  d e p e n d e n c e ,  l o c a l

r e s i d e n c y ,  and a v a i l a b l e  a l t e r n a t i v e s .

B. The boards' i n t e r p r e t a t i o n : T h e  b o a r d s  a d o p t e d  a

j o i n t  p r o c e d u r a l  r e g u l a t i o n  i n t e r p r e t i n g  the 

s u b s i s t e n c e  law. T h e  r e g u l a t i o n  d i d  s e v e r a l  

t h i n g s .

1. It l i m i t e d  s u b s i s t e n c e  u s e s  to " c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s  b y  r u r a l  A l a s k a  r e s i d e n t s . "
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2. It l i s t e d  e i g h t  c r i t e r i a  the b o a r d s  w o u l d  u s e

to i d e n t i f y  s u b s i s t e n c e  us e s  of  a c o m m u n i t y

or area, s u c h  as skills b e i n g  p a s s e d  f r o m  

g e n e r a t i o n  to g e n e r a t i o n ,  a n d  r e l i a n c e  o n  a 

w i d e  d i v e r s i t y  of res o u r c e s .

3. It c l a r i f i e d  that the b o a r d s  w o u l d  p r o v i d e  a 

r e a s o n a b l e  o p p o r t u n i t y  for s u b s i s t e n c e ,

u n l e s s  the r e s o u r c e  w o u l d  be j e o p a r d i z e d .

A. It c l a r i f i e d  th a t  s u b s i s t e n c e  u s e s  c o u l d  not 

be cut b a c k  u n t i l  all o t h e r  u s e s  w e r e  f i r s t  

cut back, and, if nec e s s a r y ,  e l i m i n a t e d .  

S u b s i s t e n c e  u s e s  w o u l d  be the last to go in 

t imes of l i m i t e d  res o u r c e s .

C. P e r s o n a l  u s e : T h e  B o a r d  of F i s h e r i e s  in

r e g u l a t i o n  e s t a b l i s h e d  the p e r s o n a l  u s e  f i s h i n g  

c ategory, so that p e o p l e  f r o m  areas w h i c h  d i d  n o t  

h a v e  s u b s i s t e n c e  u s e s  (for example, the F a i r b a n k s  

p e o p l e  w h o  f i s h  at C h itina) w o u l d  be a b l e  to 

h a r v e s t  f i s h  w i t h  e f f i c i e n t  means, s u c h  as nets, 

for t h e i r  own use, w i t h o u t  a p r i o r i t y .  T h e  b o a r d  

c o u l d  a l l o c a t e  a m o n g  p e r s o n a l  use, sport, and 

c o m m e r c i a l  f i s h i n g  in its r e a s o n a b l e  d i s c r e t i o n  in 

a n y  p a r t i c u l a r  s i t uation.
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III. M a d i s o n

A. The d e c i s i o n : The A l a s k a  S u p r e m e  C o u r t  r u l e d  that 

the staf l e g i s l a t u r e  in 1978 h a d  n o t  i n t e n d e d  

that s u b s i s t e n c e  be l i m i t e d  to rural c u s t o m a r y  a n d  

t r a d i t i o n a l  uses, a n d  d i d  n o t  m e a n  f o r  it to be 

a u t h o r i z e d  on a c o m m u n i t y  or a r e a  basis.

B. A N I L C A  c o n s e q u e n c e s : A N I L C A  al l o w s  the s t a t e  to 

c o n t i n u e  m a n a g i n g  f i s h  a n d  ga m e  on all la n d  and 

w a t e r  in A l a s k a  if the s t a t e  p r o v i d e s  in a l a w  of 

g e n e r a l  a p p l i c a b i l i t y ,  a m o n g  o t h e r  things, the 

same d e f i n i t i o n  of s u b s i s t e n c e  u s e s  as a p p e a r s  in 

A N I L C A ,  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  r u r a l  

A l a s k a  r e s i d e n t s "  of f i s h  a n d  game.

C. H a r v e s t  d i s r u p t i o n s : M a d i s o n  in c o m b i n a t i o n  w i t h  

State v. E l u s k a  698 P . 2d 174 ( A l a s k a  App. 1985) 

r e s u l t e d  in e x t e n s i v e  d i s r u p t i o n s  in 1985 of 

h a r v e s t  o p p o r t u n i t i e s .

1. E l u s k a  h e l d  th a t  the B o a r d  of G a m e  h a d  to 

h a v e  a s e p a r a t e  set of r e g u l a t i o n s  for 

s u b s i s t e n c e  uses, a n d  c o u l d  n o t  s i m p l y  

a c c o m m o d a t e  s u b s i s t e n c e  t h r o u g h  the g e n e r a l  

h u n t i n g  r e g u l a t i o n s ,  and it a l s o  h e l d  that 

u n l e s s  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  w e r e

t
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ado p t e d ,  p e o p l e  c o u l d  r a i s e  the " s u b s i s t e n c e  

d e f e n s e "  in p r o s e c u t i o n s  for o u t - o f - s e a s o n  

h u n t i n g .

2. S i n c e  M a d i s o n  m e a n t  that h u n t i n g  b y  all 

A l a s k a n s  for f o o d  w a s  s u b s i s t e n c e  h u n t i n g ,  

a c t i o n  b y  the B o a r d  of .Game in r e s p o n s e  to 

E l u s k a  r e s u l t e d  in n u m e r o u s  " t i e r  2" hunts.

a. T h e  s t a t u t e s '  three c r i t e r i a

( d e p e n d e n c y ,  l o c a l  r e s i d e n c y ,  and

a l t e r n a t i v e  r e s o u r c e s )  w e r e  u s e d  in a

p o i n t  s y s t e m  to r a n k  e v e r y o n e  w h o  w a n t e d  

to p a r t i c i p a t e  in those h u n t s  a n d  to 

d e c i d e  w h o  c o u l d  p a r t i c i p a t e .

b. T h e  b o a r d  c o u l d  n o t  a f t e r  M a d i s o n  u s e  

p e r m i t  d r a w i n g  lotteries, w h i c h  h a d  b e e n  

a s t a n d a r d  tool in s e l e c t i n g  w h i c h

non-rur-.l A l a s k a n s  c o u l d  hunt, for 

example, the N e l c h i n a  caribou.

3. F u r t h e r  d i s r u p t i o n s  can be  expected, s i n c e  at 

l e ast one l o w e r  c o u r t  has i n t e r p r e t e d  M a d i s o n  

to g i v e  s p ort f i s h i n g  b y  A l a s k a  r e s i d e n t s  a 

p r i o r i t y  o v e r  c o m m e r c i a l  fishing. S t a t e  v.
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Skuse, 3KK-85-1111 CR (January 17, 1986).

IV. T h e  G o v e r n o r ' s  Bill

S h o r t l y  a f t e r  M a d i s o n , the G o v e r n o r  i n t r o d u c e d  HB  288, 

d e s i g n e d  s o l e l y  to a d d r e s s  the p r o b l e m s  c r e a t e d  b y

M a d i s o n .

A. It w o u l d  a m e n d  the d e f i n i t i o n  of " s u b s i s t e n c e

u s e s "  in s t a t u t e  to c l a r i f y  ;hat they a r e  the

c u s t o m a r y  a n d  t r a d i t i o n a l  us e s  by r u r a l  A l a s k a

r e s i d e n t s  of f i s h  a n d  game.

B. It w o u l d  a d d  a d e f i n i t i o n  of  " p e r s o n a l  u s e

f i s h i n g " to the s t a t u t e s  to p r o v i d e  a c a t e g o r y  for 

n o n - r u r a l  A l a s k a n s  to h a r v e s t  f i s h  for t h e i r  o w n  

u s e  b y  e f f i c i e n t  m e a n s ,  s u c h  as nets.

1. F o r  e x ample, the r e s i d e n t s  of F a i r b a n k s  and

o t h e r  p a r t s  of  A l a s k a  h a v e  long f i s h e d  w i t h

dip n e t s  at C h i t i n a  for salmon, a n d  the

r e s i d e n t s  of K e n a i  a n d  A n c h o r a g e  h a v e  long

f i s h e d  w i t h  g i l l  n e t s  in C o o k  I n l e t  for

s a l m o n .
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2. T h e  c a t e g o r y  w o u l d  be  u s e d  in the b o a r d ' s  

d i s c r e t i o n  on a s i t u a t i o n  by s i t u a t i o n  basis, 

a l o n g  w i t h  s p o r t  a n d  c o m m e r c i a l  f i s h i n g ,  and 

n o n e  w o u l d  a u t o m a t i c a l l y  be t h e  last 

p r i o r i t y ,  n o r  the s e c o n d  p r i o r i t y  to 

s u b s i s t e n c e .

T h e  Se n a t e  R e s o u r c e s  S u b s t i t u t e  C o m p a r e d  to the

G o v e r n o r ' s  Bill

A. S i m i l a r i t i e s : T h e  S e n a t e  R e s o u r c e s  S u b s t i t u t e

does a c c o m p l i s h  the two n e c e s s a r y  r e s u l t s  w h i c h  

the G o v e r n o r ' s  b i l l  a d d r e s s e d .  It:

1. A d d s  a c l a r i f i c a t i o n  that " s u b s i s t e n c e  u s e s "  

are u s e s  of f i s h  a n d  g a m e  by r u r a l  A l a s k a  

r e s i d e n t s .

2. E s t a b l i s h e s  as a d e f i n i t i o n  of "p e r s o n a l  u s e  

f i s h i n g " in statute.

B. D i f f e r e n c e s : T h e  S e n a t e  R e s o u r c e s  S u b s t i t u t e  al s o

s u b s t a n t i a l l y  r e o r g a n i z e s  the c u r r e n t  s t a t u t e s  in 

w a y s  n o t  n e c e s s a r y  to a d d r e s s  M a d i s o n . It 

a d d i t i o n a l l y  p r o v i d e s  the fol l o w i n g :
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1. R e q u i r e s  the b o a r d s  to i d e n t i f y  fi s h  st o c k s  

and g a m e  p o p u l a t i o n s  use 1 for s u b s i s t e n c e .

a. T h i s  s h o u l d  n o t  r e s u l t  in A N I C L A  

p r o b l e m s  if the i d e n t i f i c a t i o n  p r o c e s s  

t a k e s  into a c c o u n t  the f l u c t u a t i o n s  

w h i c h  C o n g r e s s  r e c o g n i z e d  are i n h e r e n t  

in  s u b s i s t e n c e  uses, w h i c h  a r e  o f t e n  

d e p e n d e n t  on  the s p o r a d i c  m o v e m e n t  of 

g a m e  ov e r  time (e.g. the v a r y i n g  

m i g r a t i o n  p a t t e r n s  o f  c a r i b o u ) .

b. T h i s  s h o u l d  n o t  r e s u l t  in i m p l e m e n t a t i o n  

p r o b l e m s  if the i n t e n t  is an o n g o i n g  

i d e n t i f i c a t i o n  p r o c e s s  as data b e c o m e s  

a v a i l a b l e .

2. A u t h o r i z e s  the b o a r d s  to e s t a b l i s h  an 

a d m i n i s t r a t i v e  a p p e a l  p rocess.

a. T h i s  c o u l d  be c u m b e r s o m e  to i m p l e m e n t .

b. T h i s  w o u l d  b e  r e d u n d a n t  to the 

r e c o n s i d e r a t i o n  and p e t i t i o n  p r o c e d u r e s  

a l r e a d y  in e x i s t e n c e .
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3. P r o h i b i t s  the u s e  of  the " s u b s i s t e n c e

d e f e n s e "  b y  i n d i v i d u a l s  b e i n g  p r o s e c u t e d  for 

v i o l a t i o n s  of a s t a t u t e  or r egulation.

a. P e o p l e  w h o  feel the r e g u l a t i o n s  d o  not 

a d e q u a t e l y  a c c o m m o d a t e  a r e a s o n a b l e  

o p p o r t u n i t y  for s u b s i s t e n c e  m a y  s u b m i t  a 

p r o p o s a l  or a p e t i t i o n  to the 

a p p r o p r i a t e  b o a r d  r e q u e s t i n g  change.

b. P e o p l e  s t i l l  u n s a t i s f i e d  b y  the b o a r d  

r e s p o n s e  m a y  f i l e  a civil suit 

c h a l l e n g i n g  the r e g u l a t i o n .

4. M a n d a t e s  that the b o a r d s  r e q u i r e  s u b s i s t e n c e  

pe r m i t s  in m a n y  s i t u a t i o n s  w h e r e  the b o a r d s  

m a y  n o t  f i n d  th a t  useful.

a. T h e  b o a r d s  a l r e a d y  m a y  r e q u i r e  

s u b s i s t e n c e  p e r m i t s  w h e n  useful.

b. T h i s  w o u l d  b u r d e n  the p u b l i c  w i t h  e x t r a  

p a p e r w o r k .

c. T h i s  c o u l d  be d i f f i c u l t  to i m p l e m e n t  a n d  

a d m i n i s t e r ,  if the b o a r d s  r e q u i r e d
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i n d i v i d u a l  p e r m i t s  in all cases i n s t e a d  • 

of c o m m u n i t y  or ar e a  permits.

5. R e q u i r e s  the B o a r d  of F i s h e r i e s  to a d o p t  

c r i t e r i a  u p o n  w h i c h  to b a s e  its a l l o c a t i o n  

d e c i s i o n s .

6. M a k e s  e x p l i c i t  the e x i s t i n g  r e q u i r e m e n t  that 

n o n - s u b s i s t e n c e  us e s  -- sport, commer c i a l ,  

an d  p e r s o n a l  u s e  -- be c r e a t e d  fairly.

7. P r o v i d e s  that A l a s k a  r e s i d e n t s  ha v e  a 

p r e f e r e n c e  o v e r  n o n - s t a t e  r e s i d e n t s  in the 

use of moose, caribou, elk, a n d  deer 

c o n s i s t e n t  w i t h  and in a d d i t i o n  to the 

s u b s i s t e n c e  p r e f e r e n c e .

VI. T h e  S e n a t e  R e s o u r c e s  S u b s t i t u t e : H o w  S u b s i s t e n c e  Us e s

W o u l d  Be I d e n t i f i e d  and R e g u l a t e d

A. T h e  B o a r d s  of F i s h e r i e s  a n d  G a m e  w o u l d  be r e q u i r e d

to a d o p t  s u b s i s t e n c e  r e g u l a t i o n s

1. The S e n a t e  R e s o u r c e s  S u b s t i t u t e  r e q u i r e s  the

Bo a r d s  of F i s h e r i e s  a n d  G a m e  to a d o p t  

s u b s i s t e n c e  f i s h i n g  a n d  h u n t i n g  r e g u l a t i o n s

for e a c h  fish s t o c k  and ga m e  p o p u l a t i o n  w h i c h



has b e e n  s u b j e c t  to s u b s i s t e n c e  uses, a n d  for 

w h i c h  t h ere is a " h a r v e s t a b l e  p o r t i o n . "  

S u b s i s t e n c e  r e g u l a t i o n s  w o u l d  h a v e  to p r o v i d e  

a r e a s o n a b l e  o p p o r t u n i t y  tc s a t i s f y  

s u b s i s t e n c e  u s e s  (AS 1 6 . 0 5 . 2 5 8 ( c ) ) .

2. T h e  b i l l  al s o  c l a r i f i e s  that s u b s i s t e n c e

h u n t i n g  a n d  f i s h i n g  are s u b j e c t  to r e a s o n a b l e  

r e g u l a t i o n  of seasons, c a t c h  or b a g  limits, 

a n d  m e t h o d s  a n d  m e a n s  (As 1 6 . 0 5 . 2 5 8 ( f ) ) .

B . T h e  b i l l  sets out p r o c e d u r a l  r e q u i r e m e n t s  for the 

b o a r d s  to f o l l o w  in d e v e l o p i n g  s u b s i s t e n c e

r e g u l a t i o n s

1. T h e  b i l l  r e q u i r e s  the b o a r d s  to m a k e  s e v e r a l
j

s p e c i f i c  f i n d i n g s  in a d o p t i n g  s u b s i s t e n c e

r e g u l a t i o n s .  U n d e r  A S  1 6 . 0 5 8 ( a ) a n d ( b ) , the 

b o a r d s  must;

a . i d e n t i f y  the s p e c i f i c  f i s h  st o c k s  and 

g a m e  p o p u l a t i o n s  or p o r t i o n s  of  st o c k s  

and p o p u l a t i o n s  w h i c h  h a v e  b e e n

c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  for 

s u b s i s t e n c e  in e a c h  r u r a l  area;
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b. d e t e r m i n e  w h a t  p o r t i o n , if any, of these 

s t o c k s  a n d  p o p u l a t i o n s  can be h a r v e s t e d  

c o n s i s t e n t  w i t h  s u s t a i n e d  yield;

c. d e t e r m i n e  h o w  m u c h  o f  the h a r v e s t a b l e  

p o r t i o n  is n e e d e d  to p r o v i d e  a 

r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  the 

s u b s i s t e n c e  us e s  of  t h o s e  stocks and

p o p u l a t i o n s .

2. In m a k i n g  t hese f i n d i n g s  the b o a r d s  w i l l  h a v e  

to identify, b y  c o m m u n i t y  or area, the 

r e s i d e n t s  " d o m i c i l e d  in a r u r a l  a r e a  of the 

state" w h o  are e n g a g e d  in s u b s i s t e n c e  u s e s  of 

the fi s h  stocks or g a m e  p o p u l a t i o n s  for w h i c h  

r e g u l a t i o n s  are b e i n g  d e v e l o p e d .  T h i s  w i l l
I

r e q u i r e  the b o a r d s  to d e t e r m i n e  w h i t n  areas

o f  the s t ate a r e  r u r a l  and w h i c h  u s e s  of f i s h

an d  g a m e  are s u b s i s t e n c e  uses.

C . The b i l l  c h a n g e s  the d e f i n i t i o n  of " s u b s i s t e n c e  

u s e s "  and adds a d e f i n i t i o n  o f  " r u r a l  a r e a . "

1. " S u b s i s t e n c e  u s e s "  are d e f i n e d  as the

"n o n c o m m e r c i a l , c u s t o m a r y  a n d  t r a d i t i o n a l

us e s  of w i l d  r e n e w a b l e  r e s o u r c e s  by  a

r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of the
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state for d i r e c t  p e r s o n a l  or f a m i l y  

c o n s u m p t i o n  as food, fuel, cloth i n g ,  tools, 

or t r a n s p o r t a t i o n ,  for the m a k i n g  a n d  s e l l i n g  

o f  h a n d i c r a f t  a r t i c l e s  out of n o n - e d i b l e  

b y - p r o d u c t s  of f i s h  a n d  w i l d l i f e  r e s o u r c e s  

t a k e n  for p e r s o n a l  or f a m i l y  c o n s u m p t i o n ,  and 

f or the c u s t o m a r y  trade,- b a r t e r ,  or s h a r i n g  

for p e r s o n a l  or f a m i l y  c o n s u m p t i o n "  (AS 

1 6 . 0 5 9 4 0 ( 2 3 ) ) .  (The n e w  p o r t i o n s  are 

u n d e r l i n e d .)

2. " R u r a l  a rea" is d e f i n e d  in the b i l l  as "a 

c o m m u n i t y  or a r e a  oi the s t ate in w h i c h  the 

n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d  t r a d i t i o n a l  use 

of f i s h  or g a m e  for p e r s o n a l  or f a m i l y  

c o n s u m p t i o n  is a p r i n c i p l e  c h a r a c t e r i s t i c  of
i

the e c o n o m y  of the c o m m u n i t y  or a r e a "  (AS 

1 6 . 0 5 . 9 4 0 ( 2 3 ) ) .  T h i s  is v e r y  s i m i l a r  to the 

d e f i n i t i o n  u s e d  in the G o v e r n o r ' s  bill, 

e x c e p t  for the t e r m  " p r i n c i p a l " ,  w h i c h  

r e p l a c e d  the t e r m  " s i g n i f i c a n t "  in the 

G o v e r n o r ' s  bill.

D . T h e  b o a r d s  c o u l d  u s e  the e i g h t  c r i t e r i a  to 

i d e n t i f y  s u b s i s t e n c e  u s e s  a n d  r u r a l  areas.
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1. The S e n a t e  R e s o u r c e s  v e r s i o n  c l a r i f i e s  that

d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  h a s  b e e n  

n a r r o w e d  to r u r a l  a r e a s , as the b o a r d s  w e r e  

d o i n g  b y  r e g u l a t i o n  b e f o r e  the M a d i s o n

decis i o n .  T h e  b o a r d s  c o u l d  t h e r e f o r e  go b a c k  

to i d e n t i f y i n g  s u b s i s t e n c e  us e s  u s i n g  the 

e i g h t  c r i t e r i a  set out i n  the j o i n t  b o a r d s  

p r o c e d u r a l  r e g u l a t i o n  (5 A A C  99.010) 

d i s c u s s e d  in 11(B) above.

2. T h e  b o a r d s  c o u l d  t h e r e f o r e  i m p l e m e n t  this

s e c t i o n  of the b i l l  b y  u s i n g  the e i g h t

c r i t eria, or a s i m i l a r  r e g u l a t i o n ,  to 

d e t e r m i n e ,  a r e a  b y  area, w h i c h  u s e s  of  f i s h

and g a m e  q u a l i f y  as s u b s i s t e n c e  u s e s  b y  the 

p e o p l e  li v i n g  in the area.

3. Th i s  s e c t i o n  a l s o  c l a r i f i e s  that the b o a r d s  

h a v e  the a u t h o r i t y  a n d  f l e x i b i l i t y  to 

e v a l u a t e  the facts a n d  d e t e r m i n e  that t here 

are no s u b s i s t e n c e  u s e s  on some s t o c k s  or 

p o p u l a t i o n s  or p o r t i o n s  of s t o c k s  or 

p o p u l a t i o n s .  F o r  e x a m p l e  if bison, s heep or 

goat p o p u l a t i o n s  are n o t  c u s t o m a r i l y  and

t r a d i t i o n a l l y  u s e d  by  r e s i d e n t s  o f  r u r a l  

areas the B o a r d  of G a m e  does not n e e d  to
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a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  for t h e s e  

p o p u l a t i o n s .

A. If t h ere are c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s

b y  p a r t i c u l a r  c o m m u n i t i e s  or a r e a s  o f  stocks 

or p o p u l a t i o n s  the b o a r d s  m u s t  p r o v i d e  

r e a s o n a b l e  o p p o r t u n i t i e s  - for r u r a l  r e s i d e n t s  

in t h ose areas to s a t i s f y  t h e i r  s u b s i s t e n c e  

u s e s .

5. In m a k i n g  the r e q u i r e d  f i n d ings, the b o a r d s  

w o u l d  r e l y  h e a v i l y  on i n f o r m a t i o n  f r o m  the 

pu b lic, the f i s h  a n d  g a m e  a d v i s o r y  

c o m m i t t e e s ,  the r e g i o n a l  c o u n c i l s ,  a n d  the 

D e p a r t m e n t  of F i s h  a n d  Game, i n c l u d i n g  the 

D i v i s i o n  of S u b s i s t e n c e .

6. T h e  b o a r d s  w o u l d  h a v e  to d e t e r m i n e ,  b a s e d  on 

this i n f o r m a t i o n ,  w h e t h e r  r e g u l a t i o n s  p r o v i d e  

a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  

s u b s i s t e n c e  uses, or w h e t h e r  t h e y  r e s t r i c t  

( " s i g n i f i c a n t l y  impair") subsis-tence uses.

T h e  b i l l  c o n t i n u e s  to p r o v i d e  a p r e f e r e n c e  for

s u b s i s t e n c e  uses.
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Th e  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  w o u l d  

o p e r a t e  as it does in the e x i s t i n g  statute.

Non-subsistence uses of fish stocks and game 

populations can be authorized by the boards 

as long as there is enough of the resource to 

accommodate subsistence uses.

If t here is n o t  e n o u g h  of a f i s h  s t o c k  or 

game p o p u l a t i o n  to a c c o m m o d a t e  all 

c o n s u m p t i v e  uses, then r e g u l a t i o n s  m u s t  g i v e  

s u b s i s t e n c e  u s e s  a p r e f e r e n c e  ov e r  o t h e r  

c o n s u m p t i v e  uses and p r o v i d e  a r e a s o n a b l e  

o p p o r t u n i t y  to s a t i s f y  the s u b s i s t e n c e  us e s  

(AS 1 6 . 0 5 . 2 5 8  (c)). Th i s  sit u a t i o n ,  w h e n  all 

s u b s i s t e n c e  u s e s  can b e  a c c o m m o d a t e d ,  has 

b e e n  c a l l e d  " T ier One."

T h e  b o a r d s  can u s e  a w i d e  r a n g e  of r e g u l a t o r y  

o p t i o n s  to p r o v i d e  for s u b s i s t e n c e  u s e s  and 

the T i e r  One p r e f e r e n c e ,  i n c l u d i n g  l i m i t i n g  

t r a n s p o r t a t i o n  m e t h o d s ,  p r o v i d i n g  w i n t e r  

h u n t i n g  s e a s o n s , and p r o v i d i n g  d i f f e r e n t  

se a s o n s  or l a r g e r  b a g  li m i t s  to r u r a l  

r e s i d e n t s .



All non-subsistence hunting or fishing must 

be closed before subsistence uses can be 

restricted ("significantly impaired").

If it is necessary to restrict 

("significantly impair") subsistence uses in 

order to assure sustained yield or continue 

subsistence uses, the boards must distinguish 

among subsistence users by applying the 

following criteria:

a. c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  on the 

f i s h  s t o c k  of g a m e  p o p u l a t i o n s  as the 

m a i n s t a y  of l i velihood;

b. l o c a l  r e s i d e n c y ;  and,
I

c. a v a i l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s .

T h e  s i t u a t i o n  w h e r e  n o t  all s u b s i s t e n c e  u s e r s  

can h u n t  or f i s h  has b e e n  c a l l e d  T i e r  2. 

W i t h  a r u r a l  d e f i n i t i o n  Tier- 2 s i t u a t i o n s  

w o u l d  n o t  o c c u r  in as m a n y  areas, or be as 

d i s r u p t i v e  as th e y  w e r e  in 1985 u n d e r  

M a d i s o n ,  b e c a u s e  the g r o u p  to b e  p r o t e c t e d  

w o u l d  b e  so m u c h  smaller.
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VII. The Senate Judiciary Welfare Amendment

T h e  S e n a t e  J u d i c i a r y  C o m m i t t c  a m e n d e d  the S e n a t e  

R e s o u r c e s  S u b s t i t u t e  to p r o v i d e  that p e o p l e  w h o s e  

f a m i l y ' s  g r o s s  i n c o m e  is a b ove 130% of the f e d e r a l  

p o v e r t y  l e vel (which c h a n g e s  d e p e n d i n g  o n  o t h e r  

indices) w i l l  n o t  q u a l i f y  for s u b s i s t e n c e  h u n t i n g  and 

fishing. Th i s  r a i s e s  the f o l l o w i n g  m a j o r  p r o b l e m s .

1. A n  i n c o m e  level test is i n c o n s i s t e n t  w i t h  A N I L C A , 

and w o u l d  m e a n  f e d e r a l  t a k e o v e r . C o n g r e s s  c l e a r l y  

s t a t e d  that A N I L C A :

" r e q u i r e s  th a t  r e g u l a t o r y  s y s t e m s  w h i c h  e m p l o y  

i n c o m e  r e q u i r e m e n t s  not be i m p o s e d  u p o n  r u r a l  

r e s i d e n t s .  I n c o m e  r e q u i r e m e n t s  are by t h eir v e r y
I

n a t u r e  c a p r i c i o u s  c l a s s i f i c a t i o n s  in r u r a l  

A l a s k a . .."

126 Cong. Rec. H 1 0 5 4 6  (daily ed. Nov. 12, 1980).

2. A n  in c o m e  l e vel test w i l l  r e s u l t  in f a m i l i e s  

m a k i n g  m o r e  th a n  the s p e c i f i e d  a m o u n t  a y e a r  no 

l o n g e r  q u a l i f y i n g  for s u b s i s t e n c e  h u n t i n g  a n d  

f i s h i n g  e v e n  if t h e y  h a d  r e l i e d  u p o n  s u b s i s t e n c e  

in the past.
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3. A n y  i n c o m e  l e vel test is l i k e l y  to v i o l a t e  equal 

p r o t e c t i o n .

a. A n y  i n c o m e  c h o s e n  is l i k e l y  to be 

a r b i t r a r y  a n d  not l i n k e d  to p a t t e r n s  of 

use a n d  r e l i a n c e  on fi s h  and w i l d l i f e .

b. G r e a t  v a r i a n c e s  in income, e m p l o y m e n t  

o p p o r t u n i t i e s ,  a n d  cost of l i v i n g  in 

d i f f e r e n t  a r eas of the s t a t e  w o u l d  m a k e  

it i m p o s s i b l e  to e s t a b l i s h  a s i n g l e  

s t a t e - w i d e  s t a n d a r d  of e c o n o m i c  n e e d  

w h i c h  w o u l d  t reat p e o p l e  s i m i l a r l y  

s i t u a t e d  to f i s h  a n d  g a m e  r e s o u r c e s  

a l i k e .

4. A  d e f i n i t i o n  b a s e d  on i n c o m e  is n o t  c o n s i s t e n t  

w i t h  r e a l i t y  in b u s h  a r eas of .iaska.

a. O f t e n  the m o s t  s u c c e s s f u l  m e m b e r s  of

c o m m u n i t i e s  are the m o s t  p r o d u c t i v e  in

terms of i n c o m e  a n d  in t e rms of h a r v e s t , 

w h i c h  is s h a r e d  t h r o u g h o u t  the 

c o m m u n i t y .

b. In b u s h  A l a s k a ,  e v e n  p e o p l e  w i t h

r e a s o n a b l y  h i g h  i n c o m e s  do n o t  h a v e
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s u p p l i e s  a v a i l a b l e  to b u y  w i t h  the 

m o n e y .

c. H u n t i n g  a n d  f i s h i n g  is n o t  v i e w e d  as a 

s u b s i d y , but r a t h e r  as a w a y  of life, in 

t h o s e  b u s h  areas.

d. A  d e f i n i t i o n  b a s e d  o n  n e e d  w o u l d  d i s r u p t  

long e s t a b l i s h e d  soc i a l  a n d  e c o n o m i c  

p a t t e r n s  in t hose b u s h  areas.

5. A d m i n i s t r a t i v e  p r o b l e m s  w o u l d  a r i s e  in 

c o n s t r u c t i n g  a s y s t e m  w h i c h  w o u l d  a c c u r a t e l y  

i d e n t i f y  i n d i v i d u a l s  e l i g i b l e  u n d e r  some k i n d  of 

i n c o m e  l e v e l  test; a s y s t e m  w h i c h  w a s  g e a r e d  to be 

a c c u r a t e  w o u l d  a l s o  be i n t r u s i v e  into p e o p l e ' s  

lives in that some v e r i f i c a t i o n  of i n c o m e  l e vel 

m i g h t  be  n e c e s s a r y .
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The H o n o r a b le  Ben G r u s s e n d o r f  
S p e a k e r o f  t h o  Houao o f  R e p r e e e n t a t i v e o  
A la s k a  S t a t e  L e g i s l a t u r e  
Pouch V
J u n e a u , A l a s k a  99811 

Dea r B en :

Afl t h e  end o f  y o u r  SQ s a io n  d ra w s n 
i n c r e a s i n g l y  c o n c e r n e d  t h a t  t h e  L e g i s l  
f i n a l  a c t i o n  t o  b r i n g  A l a s k a ' s  e x i s t i n  
c o m p l i a n c e  w i t h  t h e  s u b s i s t e n c e  t i t l e  
I n t e r e s t  L a n d s C o n s e r v a t i o n  A c t o f  198 
kn ow , i f  t h e  L e g i s l a t u r e  d o e s n o t . a c t  
g o v e r n m e n t w i l l  be r e q u i r e d  t o  assume 
f i s h i n g  and h u n t i n g  on f e d e r a l  l a n d s  i  
c o n t i n u a t i o n  o f  t h e  f e d e r a l  s u b s i s t e n c  
t a k e o v e r  w o u ld  h a v e  a d e v a s t a t i n g  e f f e  
f i s h  and w i l d l i f e  m anagem en t i n  A la s k a

o a r ,  I  Am g r  
a t u r e  may no 
g s u b s i s t e n c  
o f  t h e  A la s k  
0 (A N ILC A ) . 
b y Ju n e 1 , t  
r e g u l a t o r y  c 
n A la s k a  t o  
e p r e f e r e n c e  
c t  on s t a t e

o w in g  
t  t a k e  
e la w  i n t o  
a N a t i o n a l 
As you 
he f e d e r a l  
o n t r o l  o f  
e n s u re  th e  

Such a 
c o n t r o l  o f

P rom t h e  momen t A l a s k a  becam e p a r t  o f  t h e  U n io n , as 
A la s k a n s ,  we h a v e had t o  f i g h t  t o  r e t a i n  t r a d i t i o n a l  s t a t e  
f i s h  and w i l d l i f e  m anagem en t a u t h o r i t y .  Ths S t a t e h o o d  A c t 
I n n l n d e d  a p r o v i s i o n  t h a t  o x p r o a s l y  d e l a y o d  t r a n o f e r  o f  t h a t  
a u t h o r i t y  t o  t h e  new S t a t e  o f  A l a s k a  u n t i l  t h e  S e c r e t a r y  o f  
t h e  I n t e r i o r  c e r t i f i e d  t o  c o n g r e s s  t h a t  t h e  A la s k a  S t a t e  
L e g i s l a t u r e  had made a d e q u a t e  p r o v i s i o n  f o r  t h e  c o n s e r v a t i o n  
o f  A l a s k a ' s  f i s h  and w i l d l i f e  r e s o u r c e s .  A t t h a t  t im e ,  I  
was an a s s i s t a n t  t o  t h e  S e c r e t a r y  and o b t a i n e d  c e r t i f i c a t i o n  
r a p i d l y .  O u r new s t a t e  t h a n  w e n t on t o  b u i l d  a m anagem en t 
p ro g r a m  t h a t  a c h i e v e d  w o r l d w i d e  r e c o g n i t i o n .

The s e c o n d g r e a t  c h a l l e n g e  t o  A l a s k a ' s  t r a d i t i o n a l  f i s h  
and w i l d l i f e  m anagem en t a u t h o r i t y  came i n  t h e  l a t e  1970s 
d u r i n g  th e  A la s k a  l a n d s  c o n t r o v e r s y .  M a in te n a n c e  o f  t h a t  
a u t h o r i t y  on a l l  l a n d s  i n  A l a s k a  was one o f  t h o  m a jo r g o a l s  
o f  t h e  A la s k a  L an d s R e s o l u t i o n  t h a t  o u r  L e g i s l a t u r e  a d o p te d  
i n  1 9 7 9 .



The Honorable Ben Grussendorf
April 2 9 ,  1986
P a g e  T w o

The extreme environmentalist bloc that dominated 
consideration of the Alaska lands issue in the House of 
Representatives refused to affirm Btate management author!'y 
and proposed granting the Secretary of the Interior new 
authority to close federal lands in Alaska to hunting and 
fishing. Through great effort, Alaska's congressional 
Delegation wao eventually able to o v c ro om o thio bloo and 
secure the inclusion of language in ANILCA that recognized 
and affirmed the traditional authority o f  the State to 
manage fish and wildlife on federal lands within its 
b o r d e r s , s u b j e c t  to the p r o v i s i o n s  of ANILCA's s u b s is t e n c e  
title,

I opposed the addition of a comprehensive federal 
subsistence title to the Alaska lands bill. (You'll recall 
that the State adopted its own comprehensive subsistence 
p r e f f l r f t n e e  program in 1978 before the passago of ANILCA in 
1980.) When it became clear that a comprehensive 
subsistence title would be Included in the final bill, the 
Alaska Congressional Delegation did all we could to limit 
the impact of that title on state fish and Wildlife 
management authority. As enacted into law, the subsistence 
title did not require the State to change its subsistence 
law. The Interior Department was able to certify state 
compliance with the federal subsistence preference without 
requiring changes in state statutes.

The subsistence title requires federal intervention Only
i f  A la s k a  f a i l s  t o  mai n t a i n  a s u b s i s t e n c e , p ro g r a m  t h a t  g f v e s
preference to customary and traditional uses of fish and 
wildlife by rural Alaska residents. The State has 
substantial discretion to define the scope of this 
preference.

The subsistence title does not immunize subsistence 
activities from state regulation, nor does it grant rural 
Alaska residents an absolute right to take as much fish and 
wildlife as they want. The State is completely free to 
regulate oubsistenoe activities to prevent waste and to 
maintain the health of wildlife and fish populations. The 
only limitation imposed .i the State's authority is that 
during a poriod when harvest of a fish or wildlife 
population must be restricted for biological reasons, the 
traditional and customary level of nonwasteful subsistance 
use of the resource must be the last consumptive use 
reduced.



The Honorable Ben Grussendorf
April 29, 1986
Page Three

Sports hunters and fishermen will be the big losers if 
Alaska does not meet the June 1 deadline for compliance with 
the federal subsistence preference. The Pish and Wildlife 
Service has informed my office that even if a federal 
takeover proceeded smoothly -- which is unlikely — - sports- 
hunting and fishing seasons throughout Alaska would be 
rinsed during the transition poriod. It could take vaara to 
. s t r a i g h t e n  o u t  t h e  r e g u l a t o r y  mess c r e a t e d  by a f e d e r a l
takeover. And, regardless of what happened to sports 
hunting and fishing, subsistence hunting and fishing would 
continue.

Over the long term, a federal takeover will seriously 
erode the principle of state primacy in fish and wildlife 
management —  a principle that we have defended, at 
considerable cost, since statehood. Pirst, the longer such 
a takeover persists, the more accustomed federal land 
managers will become to intervening in state fish and 
wildlife management decisions. Even if the takeover 
eventually ends, that precedent will haun". us for decades to 
come.

Second, nothing in existing law provi lea fur a r e t u r n  o f  
management authority to the State after a federal takeover 
has occurred, In my judgment, if tha state forfeits its 
present authority by failing to maintain a state subsistence 
preference that complies with ANILCA, powerful extremist 
groups will argue in the courts and in Congress that the 
Department of the Interior must retain that authority 
permanently.

Third, even i f  management authority can eventually be 
returned to the State, the Interior Department will still 
have to certify the State's compliance with the f e d e r a l  
subsistence preference. Obviously, that means that the 
Legislature will have to approve a new subsistence law.
If control of the interior Department shifted after the 1988 
elections in a way that greatly increased the influence of 
the extreme environmentalists, the oertifioation process 
would, I feel, be used to extract major resource management 
concessions from our state.

You know that I try to refrain from comment on matters 
pending before the Legislature, I speak in this case only 
because of the substantial federal issues involved in the 
subsistence debate,



T h e  H o n o r a b l e  B o n  G r u s s e n d o r f

A p r i l  29, 1 9 8 6

p a g e  P o u r

s l a t u r e  w i l l  have 
t o  r e g a i n  A l a s k a ' s  
n l i g h t  o f  t h a t  
n v i n o  a f e d e r a l  
t h e  p r i n c i p l e  o f  

s t a t e  p r im a c y  i n  f i s h  and w i l d l i f e  m a n a g em e n t . The 
L e g i s l a t u r e  ca n e l i m i n a t e  t h a t  t h r e a t  t h i s  y e a r  b y a p p r o v i n g  
a b i l l  t h a t  w i l l  r e s t o r e  t h e  s t a t e  s u b s i s t e n c e  p r e f e r e n c e  
p ro g r a m  ao t h a t  i t  o n c e a g a in  a h i e l d s  A l a s k a  f r o m  a f e d e r a l  
t a k e o v e r  u n d e r AN ILC A .

I  r e q u e s t  t h a t  I  be g i v e n  an o p p o r t u n i t y  t o  a p p e a r 
b e f o r e  a J o i n t  S e s s io n  o f  t h i s  L e g i s l a t u r e  on May 9, 1986, 
t o  d i s c u s s  t h e  s u b s i s t e n c e  i s s u e  i_f a c t i o n  on a b i l l  t o  
b r i n g  A la s k a  i n t o  c o m p l i a n c e  w i t h  f e d e r a l  la w  ha s n o t been 
c o m p le t e d  b e f o r e  t h a t  d a t e .  I  se e k t h i s  o p p o r t u n i t y  t o  make 
one l a s t  a t t e m p t  t o  a n sw e r an y q u e s t i o n s  t n a t  i n d i v i d u a l  
l e g i s l a t o r s  may h a v e  a b o u t t h e  f e d e r a l  i m p l i c a t i o n s  o f  t h e  
s u b s i s t e n c e  i s s u e .  Q u e s t i o n s ,  i f  s u c h  an a p p e a r a n c e  becomes 
n e c e s s a r y ,  o u g h t t o  l i m i t e d  t o  t h a t  s u b j e c t .

I  do n o t  make t h i s  r e q u e s t  l i g h t l y .  To me, a f e d e r a l  
t a k e o v e r  w o u ld  be a c a t a s t r o p h e  f o r  o u r s t a t e .  I t  w o u ld  
a l s o  be an e n o rm o u s v i c t o r y  f o r  t h e  e x t r e m i s t s  who ha ve 
t r i e d  s i n c e  s t a t e h o o d  t o  d e n y A la s k a n s  c o n t r o l  o v e r  o u r own 
n a t u r a l  r e s o u r c e s .

W i t h  b e s t  w i s h e s ,  '■

I f  a f e d e r a l  t a k e o v e r  o c c u r s ,  t h e  L e g i 
t o  a p p r o v e  a new s u b s i s t e n c e  la w  i n  o r d e r  
f i B h  and w i l d l i f e  m anagem en t a u t h o r i t y .  I  
f a c t ,  I  c a n n o t u n d e r s t a n d  t h a  l o g ' l r  n f  a l l  
t a k e o v e r  now t h a t  w i l l  p e r m a n e n t l y  damage

P . 3 . : An i d e n t i c a l  l e t t e r  h a s b ee n s e n t t o  t h e  H o n o r a b le  
Don B e n n e t t ,  P r e s i d e n t  o f  t h e  A la s k a  S t a t e  S e n a t e . E i t h e r  
o r b o t h  o f  y o u  may r e l e a s e  t h i s  l e t t e r .
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The H o n o r a b le  Don s e n n e t t  
P r e s i d e n t  o f  th e  S e na te 
A la s k a  S t a t e  L e g i s l a t u r e
■i l e a
J u n e a u , A la s k a  y y s i l  

D ea r Don:

As th e  end o f  y o u r s e s s io n  d raw s n e a r ,  I  am g ro w in g  
i n c r e a s i n g l y  c o n c e rn e d  t h a t  th e  L e g i s l a t u r e  may n o t t a k e  
f i n a l  a c t i o n  to  b r i n g  A l a s k a ' s  e x i s t i n g  s u b s i s t e n c e  law  i n t o  
o o m p l ia n c e  w i t h  th e  s u b s i s t e n c e  t i t l e  o f  th e  A la s k a  N a t i o n a l 
I n t e r e s t  Lands C o n s e r v a t i o n  A c t o f  1980 (A N ILC A ) . As you 
know , i f  th e  L e g i s l a t u r e  does n o t s o t  hy .7nnp 1 , t h p  f p d n r n l 
g o v e rnm e n t w i l l  be r e q u i r e d  t o  assume r e g u l a t o r y  c o n t r o l  o f  
f i s h i n g  and h u n t i n g  on f e d e r a l  l a n d s  i n  A la s k a  t o  e n s u re  th e  
c o n t i n u a t i o n  o f  t h e  f e d e r a l  s u b s i s t e n c e  p r e f e r e n c e .  Such a 
t a k e o v e r  w o u ld  have a d e v a s t a t i n g  e f f e c t  on s t a t e  c o n t r o l  o f  
f i s h  and w i l d l i f e  managemen t i n  A la s k a .

From th e  moment A la s k a  became p a r t  o f  th e  O n io n , as 
A la s k a n s , we have had t o  f i g h t  t o  r e t a i n  t r a d i t i o n a l  s t a t e  
f i s h  and w i l d l i f e  managemen t a u t h o r i t y .  The S ta t e h o o d  A c t 
i n c l u d e d  a p r o v i s i o n  t h a t  e x p r e s s l y  d e la y e d  t r a n s f e r  o f  t h a t  
a u t h o r i t y  t o  th e  new S t a t e  o f A la s k a  u n t i l  t h e  S e c r e t a r y  o f  
t h e  I n t e r i o r  c e r t i f i e d  to  C o n g re s s t h a t  th e  A la s k a  S t a t e  
L e g i s l a t u r e  had made a d e q u a te  p r o v i s i o n  f o r  t h e  c o n s e r v a t i o n  
o f  A l a s k a ' s  f i s h  and w i l d l i f e  r e s o u r c e d . A t t h a t  feirno, I 
was an a s s i s t a n t  t o  th e  S e c r e t a r y  and o b t a i n e d  c e r t i f i c a t i o n  
r a p i d l y .  Our new s t a t e  th e n  w en t on t o  b u i l d  a managemen t 
p ro g ra m  t h a t  a c h ie v e d  w o r l d w id e  r e c o g n i t i o n .

The se cond g r e a t  c h a l l e n g e  to  A l a s k a ' s  t r a d i t i o n a l  f i s h  
and w i l d l i f e  managemen t a u t h o r i t y  came i n  th e  l a t e  1970a 
d u r i n g  th e  A la s k a  l a n d *  c o n t r o v e r s y .  M a in te n a n c e  o f t h a t  
a u t h o r i t y  on a l l  la n d s  i n  A la s k a  was one o f th a  m a jo r g o a ls  
o f  th e  A la s k a  Lands R e s o l u t i o n  t h a t  o u r L e g i s l a t u r e  a d o p te d  
i n  1 9 7 9 .



T h e  H o n o r a b l e  D o n  B e n n e t t
A p r i l  29, 1 9 8 6
P a g e  T w o

Tha e x t r e m e  e n v i r o n m e n t a l i s t  b l o c  t h a t  d om in a te d  
c o n s i d e r a t i o n  o f  th e  A la s k a  la n d s  i s s u e  i n  th e  House o f 
R e p r e s e n t a t i v e s  r >_uaed to  a f f i r m  s t a t e  management a u t h o r i t y  
and p ro p o s e d  g r a n t i n g  th e  S e c r e t a r y  o f th e  I n t e r i o r  new 
a u t h o r i t y  t o  ,c l o s e  f e d e r a l  la n d s  i n  A la s k a  to  h u n t i n g  and 
f i s h i n g .  T h ro u g h  g r e a t  e f f o r t ,  A l a s k a ’ s C o n g r e s s i o n a l 
D e l e g a t i o n  was e v e n t u a l l y  a b le  t o  o ve rc om e t h i s  b lo c  -.nd 
o o c u r s  t h e  i n c l u s i o n  o f  la n g u a g e  i n  ANILCA t h a t  r e c o g n i z e d  
and a f f i r m e d  t h e  t r a d i t i o n a l  a u t h o r i t y  o f  th e  S t a t e  t o  
manage f i s h  and w i l d l i f e  on f e d e r a l  la n d s  w i t h i n  i t s  
b o r d e r s ,  s u b j e c t  t o  th e  p r o v i s i o n s  o f  AN ILCA ’ s s u b s i s t e n c e  
t i t l e .

I  oppooed th o  a d d i t i o n  o f  a c om p re h e n s iv e  f e d e r a l  
s u b s i s t e n c e  t i t l e  t o  th e  A la s k a  la n d s  b i l l .  ( Y o u ' l l  r e c a l l  
t h a t  th e  S t a t e  a d o p te d  i t s  own c o m p re h e n s iv e  s u b s i s t e n c e  
p r e f e r e n c e  p ro g r a m  i n  1978 b e f o r e  th e  p a s sa g e o f ANILCA in  
1 9 8 0 . )  When i t  became c l e a r  t h a t  a c om p re h e n s iv e  
s u b s i s t e n c e  t i t l e  w o u ld  be in c l u d e d  in  th e  f i n a l  b i l l ,  th e  
A la s k a  C o n g r e s s i o n a l D e l e g a t i o n  d id  a l l  we c o u ld  t o  l i m i t  
t h e  im p a c t o f  t h a t  t i t l e  on s t a t e  f i s h  and w i l d l i f e  
managemen t a u t h o r i t y .  As e n a c te d  i n t o  la w , t h e  s u b s i s t e n c e  
t i t l e  d id  n o t r e q u i r e  th o  S t a t e  t o  change i t s  s u b s i s t e n c e  
la w . The i n t e r i o r  D e p a r tm e n t was a b le  t o  c e r t i f y  s ta * ■ 
c o m p l i a n c e  w i t h  t h e  f e d e r a l  s u b s i s t e n c e  p r e f e r e n c e  w i . i t  
r e q u i r i n g  ch a n g e s i n  s t a t e  s t a t u t e s .

The s u b s i s t e n c e  t i t l e  r e q u i r e s  f e d e r a l  i n t e r v e n t i o .  n l y  
i f  A la s k a  f a i l s  t o  m a i n t a i n  a s u b s i e t e n a e  p ro g ram  t h a t  g i v e s  
p r e f e r e n c e  t o  c u s to m a r y  and t r a d i t i o n a l  u ses o f  f i s h  and
w i l d l i f e  by r u r a l  A la s k a  r e s i d e n t s .  The s t a t e  has 
s u b s t a n t i a l  d i s c r e t i o n  to  d e f i n e  th e  scope o f  t h i s  
p r e f e r e n c e ,

The s u b s i s t e n c e  t i t l e  does n o t im m un iz e s u b s i s t e n c e  
r i t i v i t i e s  f r o m  s t a t e  r e g u l a t i o n ,  n o r does i t  g r a n t  r u r a l  
A la a k a  r e s i d e n t s  an a b s o l u t e  r i g h t  t o  ta k e  as much f i s h  and 
w i l d l i f e  as t h e y  w a n t . The S t a t e  i s  c o m p l e t e l y  f r e e  to  
r e g u l a t e  s u b s i s t e n c e  a c t i v i t i e s  t o  p r e v e n t w a s te  and t o  
m a i n t a i n  t h a  h e a l t h  c f  w i l d l i f e  and f i s h  p o p u l a t i o n s .  The 
o n l y  l i m i t a t i o n  im po se d on th e  S t a t e ' s  a u t h o r i t y  i s  t h a t  
d u r i n g  a p e r i o d  when h a r v e s t  o f a f i s h  o r w i l d l i f e  
p o p u l a t i o n  m us t be r e s t r i c t e d  f o r  b i o l o g i c a l  r e a s o n s , th e  
t r a d i t i o n a l  and c u s t o m a r y  l e v e l  o f n o n w a s t e f u l s u b s i s t e n c e  
u se o f  t h e  r e s o u r c e  m us t be th e  l a s t  c o n s u m p t iv e  use 
r e d u c e d .
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S p o r t s  h u n t e r s  and f i s h e rm e n  w i l l  be th e  b ig  l o s e r s  i f  
A la s k a  does n o t m ee t th e  June 1 d e a d l i n e  f o r  c o m p l ia n c e  w i t h  
th e  f e d e r a l  s u b s i s t e n c e  p r e f e r e n c e .  The P is h  and W i l d l i f e  
S e r v i c e  has in f o rm e d  ray o f f i c e  t h a t  even i f  a f e d e r a l  
t a k e o v e r  p ro c e e d e d  s m o o t h ly  —  w h ic h  i s  u n l i k e l y  - -  s p o r t s  
h u n t i n g  and f i s h i n g  se a so n s t h r o u g h o u t A la s k a  w o u ld  be 
c lo s e d  d u r i n g  th e  t r a n s i t i o n  p e r i o d ,  i t  c o u ld  t a k e  y e a r s  t o  
s t r a i g h t e n  o u t t h e  r e g u l a t o r y  mess c r e a t e d  b y a f e d e r a l  
t a k e o v e r .  A n d , r e g a r d l e s s  o f w h a t happened t o  s p o r t s  
h u n t i n g  and f i s h i n g ,  s u b s i s t e n c e  h u n t i n g  and f i s h i n g  w o u ld  
c o n t i n u e ,

O ve r t h e  lo n g  te r r a , a f e d e r a l  t a k e o v e r  w i l l  s e r i o u s l y  
e ro d e  th e  p r i n c i p l e  o f  s t a t e  p r im a c y  i n  f i s h  and w i l d l i f e  
management —  a p r i n c i p l e  t h a t  we have d e f e n d e d , a t 
c o n s i d e r a b l e  c o s t ,  s i n c e  s t a t e h o o d . F i r s t ,  t h e  l o n g e r  such 
a ta k e o v e r  p e r s i s t s ,  th e  more a c c u s tom e d f e d e r a l  la n d  
m anage rs w i l l  become t o  i n t e r v e n i n g  i n  s t a t e  f i s h  and 
w i l d l i f e  managemen t d e c i s i o n s .  Even i f  th e  t a k e o v e r  
e v e n t u a l l y  e n d a , t h a t  p r e c e d e n t w i l l  h a u n t U9 f o r  decadoo to  
come.

S e cond , n o t h i n g  i n  e x i s t i n g  . la w  p r o v i d e s  f o r  a r e t u r n  o f 
managemen t a u t h o r i t y  t o  th e  S t a t e  a f t e r  a f e d e r a l  t a k e o v e r  
has o c c u r r e d ,  i n  my ju d g m e n t , i f  t h e  S t a t e  f o r f e i t s  i t a  
p r e s e n t  a u t h o r i t y  b y f a i l i n g  t o  m a i n t a i n  a s t a t e  s u b s i s t e n c e  
p r e f e r e n c e  t h a t  - comp H-e-a- w i t h  ••ftft lLGAy - p o w e r f u l - e x t r e m i s t  
g ro u p s  w i l l  a rg u e  i n  th e  e o u r t a  and i n  c o n g r c a o  t h a t  th o  
D e p a r tm e n t o f  t h e  I n t e r i o r  m us t r e t a i n  t h a t  a u t h o r i t y  
p e rm a n e n t l y .

T h i r d ,  e ve n i f  managemen t a u t l o r i t y  can e v e n t u a l l y  be 
r e t u r n e d  t o  t h e  S t a t e ,  t h e  I n t e r i o r  D e p a r tm e n t w i l l  S t i l l  
have t o  c e r t i f y  th e  S t a t e ' s  c o m p l i a n c e  w i t h  t h e  f e d e r a l  
s u b s i s t e n c e  p r e f e r e n c e .  O b v i o u s l y ,  t h a t  means t h a t  th e  
L e g i s l a t u r e  w i l l  have t o  a p p ro v e  a new s u b s i s t e n c e  la w .
I f  c o n t r o l  o f  t h e  i n t e r i o r  D e o a r tm e n t s h i f t e d  a f t e r  t h e  1988 
e l e c t i o n s  i n  a way t h a t  g r a a t l y  i n c r e a s e d  th e  i n f l u e n c e  o f  
t h e  e x t re m e  e n v i r o n m e n t a l i s t s ,  th e  c e r t i f i c a t i o n  p ro c e s s  
w o u ld , I  f e e l ,  be used t o  e x t r a c t  m a jo r r e s o u r c e  managemen t 
c o n c e s s io n s  f r o m  o u r s t a t e .

You know t h a t  I  t r y  t o  r e f r a i n  f r o m  comment on m a t t e r s  
p e n d in g  b e f o r e  th e  L e g i s l a t u r e .  I  speak i n  t h i s  ca se o n l y  
b e cau se o f th e  s u b s t a n t i a l  f e d e r a l  i s s u e s  i n v o l v e d  i n  th e  
s u b s i s t e n c e  d e b a t e .



M M n r a R

T h e  H o n o r a b l e  D o n  B e n n e t t
A p r i l  29, 1986

P a g e  Po ur

I f  a f e d e r a l  t a k e o v e r  o c c u r s ,  th e  L e g i s l a t u r e  w i l l  have 
t o  a p p ro v e  a new s u b s i s t e n c e  la w  i n  o r d e r t o  r e g a i n  A l a s k a ’ s 
f i s h  and w i l d l i f e  management a u t h o r i t y .  I n  l i g h t  o f  t h a t  
f a c t ,  I  c a n n o t u n d e r s t a n d  th e  l o g i c  o f  a l l o w i n g  a f e d e r a l  
t a k e o v e r  now t h a t  w i l l  p e rm a n e n t l y  damage th e  p r i n c i p l e  o f  
s t a t e  p r im a c y  i n  f i s h  and w i l d l i f e  managemen t. The 
L e g i s l a t u r e  can e l i m i n a t e  t h a t  t h r e a t  t h i s  y e a r b y a p p r o v in g  
a b i l l  t h a t  w i l l  r e s t o r e  th e  s t a t e  s u b s i s t e n c e  p r e f e r e n c e  
p ro g ra m  so t h a t  i t  once a g a in  s h i e l d s  A la s k a  f r o m  a f e d e r a l  
t a k e o v e r  u n d e r AN ILCA ,

I  r e q u e s t t h a t  I  be g iv e n  an o p p o r t u n i t y  t o  a p p e a r 
b e f o r e  a J o i n t  S e s s io n  o f t h i s  L e g i s l a t u r e  on Hay 9, 1 9 8 6 , 
to  d io o u a o  th o  o u b o io t o n o o  io o u e  i f  a c t i o n  on a b i l l  t o  
b r i n g  A la s k a  i n t o  a om p l ia n o e  w i t h ” ? e d e r a l  law has n o t been 
c o m p le te d  b e f o r e  t h a t  d a t e .  I  see k t h i s  o p p o r t u n i t y  t o  make 
one l a s t  a t t e m p t t o  answ e r any q u e s t i o n s  t h a t  i n d i v i d u a l  
l e g i s l a t o r s  may have a b o u t th e  f e d e r a l  im p l i c a t i o n s  o f  th e  
s u b s i s t e n c e  i s s u e .  Q u e s t i o n s , i f  such an a p p e a ra n c e  becomes 
n e c e s s a r y , o u g h t t o  be l i m i t e d  t o  t h a t  s u b j e c t .

I  do n o t make t h i s  r e q u e s t l i g h t l y ,  to me, a f e d e r a l  
t a k e o v e r  w o u ld  be a c a t a s t r o p h e  f o r  o u r s t a t e ,  i t  w o u ld  
a l s o  be an eno rm ous v i c t o r y  f o r  t h e  e x t r e m i s t s  who have 
t r i e d  s in c e  s t a t e h o o d  to  den y A la s k a n s  c o n t r o l  o v e r o u r own 
n a t u r a l  r e s o u r c e s .

W i th  b e s t w i s h e s ,

P . S . t An i d e n t i c a l  l e t t e r  has been s e n t t o  th e  H o n o r a b le  
Ben G r u s s e n d o r f , S p e a k e r o f th e  A la s k a  S t a t e  House o f 
R e p r e s e n t a t i v e s .  E i t h e r  o r b o th  o f  you may r e l e a s e  t h i s  
l e t t e r ,
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S e n a t e
Committee on Resources

M E M O R A N D U M  February 26, 1986

TO: Senator Jan Falks

FROM: Senator Arliss Sturgulewski/ M/
Chairman, Senate Resources ccartmittee

RE: Kenai River Special Management Area

As you know, the conflicts along the Kenai River led to the creation of 
the Kenai River Special Management Area by the legislature in 1984. The 
desire m s  to have one agency responsible for the management, and this 
task fell to the Department of Natural Resources. The planning process 
is continuing, and a draft plan is due this summer.

A 19-member Kenai River Advisory Board was established that included 
people from state agencies, municipalities, special interest groups, and 
local citizens. The Board further established subcommittees, and 
additional local citizens became involved. As you know public hearings 
were held throughout the Kenai Peninsula and in Anchorage to gather local 
comments and recommendations. The Board then advised the Commissioner of 
Natural Resources that even before the final plan was adopted, regulations 
should be adopted this summer to restrict outboard motor horsepower on the 
river.

The Commissioner of Natural Resources then held public hearings on the 
Kenai Peninsula and Anchorage on these regulations. After extensive 
public involvement the Commissioner adopted the present horsepower 
limitations.
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The public continues to be involved with this process, as the Kenai River 
Advisory Board is still active in the development of the Kenai River 
Special Management Area Plan. This plan will be subject to further public 
hearings this summer. If you feel that significant errors have resulted 
from this public planning process, I would be very willing to work with 
you in trying to find a solution.

With the limited time available before the end of the session and the 
public hearing coverage that would be necessary on the Kenai Peninsula and 
in Anchorage, I am concerned that our efforts could not be as extensive as 
the planning process now in place. With limited time, I am concerned that 
any efforts we could make could not duplicate the comprehensive attention 
already given to this issue.

Because of the substantial number of bills on such major statewide issues 
as subsistence, local hire, and natural resource development, scheduling 
of those bills must be a priority. Since there is no legislation before 
the Senate Resources Committee dealing with the Kenai River issue at the 
present time and there will be a continuing opportunity for public 
hearings on the local level, I do not feel justified in denying a hearing 
to other legislation already before the committee. However, if you feel 
that legislation is necessary regarding the Kenai River Special Management 
Area, and sponsor such legislation, I'm sure the Senate Resources 
Committee would hold hearings expeditiously.
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S e n a te

February 19, 1986

MEMORANDUM

TO Senator Sturgulewski, (Chairman
pe

FROM

SUBJECT Hearing on Kenai Rji Hpr Regulations

\)

I have received countless calls, letters, and POM's from 
constituents who are upset with DNR's proposed regulations 
to limit the size of outboard motors on the Kenai River.

Thus, I would appreciate your scheduling a public hearing 
on this issue before the Resources Committee. Since most 
of the complainants are from the Anchorage area, it may be 
appropriate to schedule the meeting up there.

Thank you.

OUT OF SESSION
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The Senate Resources committee substitute which we will be 

considering today, and its sectional, has been sent to all 

teleconference sites which have telescan abilities. The 

bill is being pouched to other sites and should be there 

tomorrow. For those persons at sites without telescan 

facilaties, you should have no problem following along on 

the markup of the bill labled S.R.C. Work Draft 2/7/86 which 

was distributed to all sites last week.

Before we start testimony, I would like to say a few words 

about the committee substitute you have before you.

I feel it is vital we take a sensible approach to 

subsistence that protects people truly dependent on fish and 

game, protects the rights of all Alaskans to hunt and fish, 

and ensures retention of state control of our resources.

Some people would like subsistence restored to its prior 

status, while others want to ignore federal law and pretend 

subsistence doesn't exist. Neither view is realistic.

When the Supreme Court rendered the Madison Decision, it let 

subsistence out of the box. Politically, it will never 

again fit back into that same box.

To invite federal take over of our fish and game in over 

eighty percent of Alaska, because we fail to act, makes no 

sense. Some argue, correctly, that the federal government 

doesn't have the money or manpower to effectively manage our 

fish and game. Unfortunately, that only guarantees thatjthe 

feds will do a bad job, not that they won't take over.

bill is fair, constitutional, enforceable, and complies 

with ANILCA. It - w ^ ^ e n s u r e  our continued management of our 

own resources. 11-freiscr'iTCcesaiitV—
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r

OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 20240

A p r i l  18 , 1985

H o n o r a b l e  P e t e r  G o l l
C h a i r m a n ,  H o u s e  S p e c i a l  C o m m i t t e e  -

o n  F i s h e r i e s  
A l a s k a  S t a t e  L e g i s l a t u r e ,  P o u c h  V 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  G o l 1 :

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  A p r i l  1 r e g a r d i n g  t h e  S t a t e  o f  
A l a s k a ' s  s u b s i s t e n c e  p r o g r a m  a n d  t h e  r e c e n t  M a d i s o n  d e c i s i o n .  I n  
e a r l y  1 9 8 2 ,  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  c e r t i f i e d  t h a t  A l a s k a ' s  
s u b s i s t e n c e  p r o g r a m  w a s  i n  c o m p l i a n c e  w i t h  T i t l e  V I I I  o f  t h e  . 
A l a s k a  L a n d s  A c t  ( A N I L C A ) .  T h i s  a c t i o n  f o l l o w e d  e x t e n s i v e  
c o n s u l t a t i o n . . b e t w e e n  t h e  S t a t e  a u t h o r i t i e s  a n d  t h e  D e p a r t m e n t .  We 
h a d  a d v i s e d  t h e  S t a t e  t h a t  t h e  p r o g r a m  w h i c h  was c e r t i f i e d  ( a n d  
t h e  f o c u s  o f  t h e  M a d i s o n  c a s e )  wa s  n o t  t h e  o n l y  a p p r o a c h  t h a t  
w o u l d  c o m p l y  w i t h  T i t l e  V I I I .  A l t h o u g h  t h e  f o c u s  d u r i n g  r e c e n t  
y e a r s  h a s  b e e n  o n  t h e  u r b a n  a n d  r u r a l  c l a s s i f i c a t i o n s ,  A N I L C A  
s p e c i f i e s  t h a t  r u r a l  r e s i d e n c y  i s  n o t  t h e  o n l y  c r i t e r i o n  t o  b e  
u s e d  i n  d e t e r m i n i n g  e l i g i b i l i t y  f o r  t h e  p r e f e r e n c e  f o r  n o n w a s t e f u l  
s u b s i s t e n c e  t a k i n g .  S e c t i o n  8 0 3  p r o v i d e s  t h a t  e l i g i b i l i t y  f o r  t h e  
p r e f e r e n c e  m a y  b e  l i m i t e d  t o  t h o s e  r u r a l  r e s i d e n t s  f o r  wh o m 
s u b s i s t e n c e  i s  c u s t o m a r y  a n d  t r a d i t i o n a l .

O u r  p r e l i m i n a r y  r e v i e w  o f  t h e  M a d i  s o n  d e c i s i o n  i n d i c a t e s  t h a t  i t  
p u t s  t h e  S t a t e  i n  a p o s i t i o n  o f  n o n - c o m p l i a n c e .  T h e  d e c i s i o n  
a p p e a r s  t o  r e q u i r e  t h a t ,  u n d e r  A l a s k a  l a w ,  t h e  s u b s i s t e n c e  
p r e f e r e n c e  b e  e x t e n d e d  t o  u r b a n  r e s i d e n t s - - a n  e x t e n s i o n  b a r r e d  b y  
T i t l e  V I I I .  We h a v e  w r i t t e n  y o u r  A t t o r n e y  G e n e r a l  a n d  a s k e d  f o r  
h i s  o p i n i o n  o n  t h i s  p r e l i m i n a r y  a s s e s s m e n t .  We p r e f e r  n o t  t o  m a k e  
a  f i n a l  r u l i n g  o n  t h e  e f f e c t  o f  a  S t a t e  o f  A l a s k a  c o u r t  d e c i s i o n  
w h i c h  f o c u s e d  s o l e l y  o n  a  S t a t e  s t a t u t e  a n d , S t a t e  i m p l e m e n t i n g  
r e g u l a t i o n s  w i t h o u t  t h e  v i e w s  o f  A l a s k a ' s  c h i e f  l e g a l  o f f i c e r .



I f  o u r  f i n a l  d e t e r m i n a t i o n  r e m a i n s  t h e  s a m e  a s  o u r  p r e l i m i n a r y  
a s s e s s m e n t ,  we  w o u l d  a f f o r d  t h e  S t a t e  a n  o p p o r t u n i t y  t o  c o r r e c t  
t h e  p r o g r a m  d e f i c i e n c i e s .  S i n c e  t h e  a p p a r e n t  n o n - c o m p l i a n c e  i s  
t h e  r e s u l t  o f  a n  u n e x p e c t e d  c o u r t  r u l i n g  r a t h e r  t h a n  w i l l f u l  
a c t i o n  b y  t h e  S t a t e ' s  e x e c u t i v e  o r  l e g i s l a t i v e  b r a n c h e s ,  we a r e  
p e r s u a d e d  t h a t  T i t l e  V I I I  i m p l i c i t y  r e q u i r e s  u s  t o  p r o v i d e  t h e  
S t a t e  w i t h  a  r e a s o n a b l e  o p p o r t u n i t y  t o  t a k e  a p p r o p r i a t e  c o r r e c t i v e  
a c t i o n .  E f f o r t s  b y  t h e  S t a t e  t o  c o m p l y  w i t h  t h e  s p i r i t  i f  n o t  t h e  
l e t t e r  o f  T i t l e  V I I I  w o u l d  l e n d  s u p p o r t  t o  t h i s  a p p r o a c h .  
C o n s e q u e n t l y ,  t h e  D e p a r t m e n t  h a s  n o  i m m e d i a t e  p l a n s  t o  u n d e r t a k e  
a c t i v i t i e s  t o  d i s c h a r g e  i t s  o b l i g a t i o n s  u n d e r  S e c t i o n s  8 0 5  ( a ) ,  
( b ) , ’ a n d  ( c )  i f  i t  i s ~ f i n a l l y  d e t e r m i n e d  t h a t  t h e  M a d i s o n  d e c i s i o n  
p u t s  t h e  S t a t e  i n  n o n - c o m p l i a n c e  a n d  t h e r e  a r e  i n d i c a t i o n s  t h a t  
t h e  S t a t e  w i l l  a c t  t o  c o m e  i n t o  c o m p l i a n c e .  P l e a s e  n o t e ,  h o w e v e r ,  
t h a t  t h i s  c o u r s e  o f  a c t i o n  i s  n o t  c o m p l e t e l y  f r e e  o f  r i s k .  I t  i s  
p o s s i b l e  s o m e o n e  c o u l d  p u r s u e  t h e  j u d i c i a l  r e m e d y  s p e c i f i e d  i n  
S e c t i o n  8 0 7  a n d  a r g u e  t h a t  we m u s t  t a k e  i m m e d i a t e  a c t i o n  u n d e r  
S e c t i o n s  8 0 5  ( a ) ,  ( b ) ,  a n d  ( c ) .  S h o u l d  a F e d e r a l  c o u r t  a g r e e  w i t h  
t h a t  a s s e r t i o n ,  t h e  D e p a r t m e n t  c o u l d  b e  c o m p e l l e d  t o  a s s u m e  
s u b s i s t e n c e  m a n a g e m e n t  o n  p u b l i c  l a n d s  n o t w i t h s t a n d i n g  o u r  
d e c i s i o n  t o  a f f o r d  t h e  S t a t e  a n  o p p o r t u n i t y  t o  c o m e  b a c k  i n t o  
c o m p l i a n c e  w i t h  T i t l e  V I I I .

Y o u  p o s e d  a s e r i e s  o f  q u e s t i o n s  r e g a r d i n g  h o w  we w o u l d  t a k e  a c t i o n  
p u r s u a n t  t o  S e c t i o n  8 0 5 .  S i n c e  we h a v e  n o t  y e t  p r e p a r e d  p l a n s  f o r  
a s s u m p t i o n - o f  s u b s i s t e n c e  m a n a g e m e n t ,  m a n y  o f  y o u r  q u e s t i o n s  
c a n n o t  b e  a n s w e r e d .  N o n e t h e l e s s ,  i t  i s  l i k e l y  t h a t  s o m e  f o r m  o f  
N E P A  c o m p l i a n c e  w i l l  b e  r e q u i r e d .  H e  c o u l d  h o w e v e r ,  i n v o k e  t h e  
e m e r g e n c y  r u l e m a k i n g  a u t h o r i t i e s  u n d e r  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  t o  s a v e  a d d i t i o n a l  t i m e .

I f  F e d e r a l  a c t i o n  i s  r e q u i r e d ,  c o o r d i n a t i o n  w i t h  t h e  S t a t e  w o u l d  ~ 
b e  e x t r e m e l y  i m p o r t a n t  s i n c e  t h e  o n e - t h i r d  o f  A l a s k a  t h a t  i s  
n o n - F e d e r a l  l a n d  w o u l d  r e m a i n  s u b j e c t  t o  S t a t e  f i s h  a n d  g a m e  
m a n a g e m e n t .  T h e  r e s u l t i n g  d u a l  m a n a g e m e n t  s c h e m e  w o u l d  c a u s e  m a n y  
p r o b l e m s  a n d  i s  o n e  o f  t h e  p r i m a r y  r e a s o n s  wh y  we a r e  s t r o n g l y  
s u p p o r t i v e  o f  c o n t i n u e d  S t a t e  m a n a g e m e n t  a n d  h o p e  t h a t  t h e  S t a t e  
w i l l  c u r e  t h e  a p p a r e n t  d e f i c i e n c i e s  c r e a t e d  b y  t h e  M a d i s o n  
d e c i s i o n .

Y o u  a l s o  i n q u i r e d  a b o u t  a n  a r r a n g e m e n t ,  f o l l o w i n g  F e d e r a l  a c t i o n ,  
u n d e r  w h i c h  t h e  S t a t e  w o u l d  c o n t i n u e  o n - t h e - g r o u n d  m a n a g e m e n t  o f  
f i s h  a n d  w i l d l i f e  r e s o u r c e s  u n d e r  t h e  a e g i s  o f  t h e  F e d e r a l  
G o v e r n m e n t .  T h e  l e g a l i t y  o f  s u c h  a n  a r r a n g e m e n t  i s  c u r r e n t l y



u n d e r  r e v i e w  b u t  y o u r  D e p a r t m e n t  o f  F i s h  a n d  G a m e  m i g h t  b e  b a r r e d  
f r o m  c o m p l y i n g  w i t h  t h e  s t a t u t o r i l y - r e q u i r e d  F e d e r a l  d i r e c t i o n s  i f  
e x i s t i n g  S t a t e  l a w  d i d  n o t  p e r m i t  d i s t i n c t i o n s  t o  b e  m a d e  b e t w e e n  
c u s t o m a r y  a n d  t r a d i t i o n a l  r u r a l  s u b s i s t e n c e  u s e r s  a n d  o t h e r  u s e r s  
o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s .

Y o u r  l a s t  q u e s t i o n  a d d r e s s e d  t h e  D e p a r t m e n t ' s  a b i l i t y  t o  d i s c h a r g e  
t h e  m a n a g e m e n t  r e s p o n s i b i l i t i e s  i t  m i g h t  h a v e  t o  a s s u m e  u n d e r  
S e c t i o n  8 0 5 .  P r e s e n t l y i v e  d o  n o t  h a v e  s u c h  c a p a b i l i t i e s ;  h o w e v e r ,  
we s h a l l  t a k e  a l l  r e q u i r e d  s t e p s  t o  a c q u i r e  s u c h  c a p a b i l i t y  i f  
n e c e s s a r y  t o  f u l f i l l  o u r  l e g a l  o b l i g a t i o n s ' .

I  t r u s t  t h a t  t h i s  i s  r e s p o n s i v e  t o  y o u r  c o n c e r n s .  P l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  me i f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e .

S i n c e r e l y ,

D E P U T Y  U N D E R  S E C R E T A R Y



Alaska State Legislature *«,,»
Juneau. Ai-aska 99811

H o u s e  o f  R e p r e s e n t a t i v e s  Phone:
(907) 465-4924

S p e c ia l C o m m i t t e e  o n  F i s h e r i e s

A p r i l  1 , 1985

M r . B i l l  H o rn  —
D e p u ty  U n d e r s e c r e t a r y  
D e p a r tm e n t o f  t h e  I n t e r i o r  
W a s h in g t o n , D .C . 20240

D ea r M r . H o r n :

A r e c e n t  r u l i n g  b y t h e  A la s k a  Sup rem e C o u r t  s t r i k i n g  down 
r e g u l a t i o n s  g o v e r n i n g  s u b s i s t e n c e  f i s h i n g  i n  Cook I n l e t  has 
r e s u l t e d  i n  t h e  s u b m is s io n  o f  L e g i s l a t i o n  m o d i f y i n g  th e  
s t a t e ' s  s u b s i s t e n c e  la w . S t a t e  c o m p l i a n c e  w i t h  t h e  
p r o v i s i o n s  o f  AN ILCA i s  an i s s u e  t h a t  c o n c e r n s  many la w m a k e r s ’ 
as t h e  l e g i s l a t i o n  i s  b e i n g  d e a l t  w i t h  i n  c o m m i t t e e .

A - t i m e l y  r e s p o n s e  b y D e p a r tm e n t o f  t h e  I n t e r i o r '  t£> th e  
f o l l o w i n g  i s s u e s  w o u ld  h e l p  t h e  L e g i s l a t u r e  i n  i t s  
d e l i b e r a t i o n s .

1) Has t h e  D e p a r tm e n t o f  I n t e r i o r  r e v ie w e d  t h e  M ad is o n 
d e c i s i o n ?  I f  s o , has i t  made a d e t e r m i n a t i o n  o f  w h e th e r 
i t  w o u ld  p u t  t h e  s t a t e  i n  t h e  p o s i t i o n  o f  n o n - c o m p l ia n c e  
w i t h  AN ILCA?

2) W ha t k i n d s  o f  s i t u a t i o n s  v /o u ld  p u t  A la s k a  i n  
n o n - c o m p l i a n c e  w i t h  ANILCA?

I f  t h e  c o u r t s  o r  f e d e r a l  g o v e r n m e n t d e t e r m i n e s  t h e  s t a t e  i s  
n o t i n  c o m p l i a r c e  w i t h  AN ILCA and t h e  f e d e r a l  g o v e rn m e n t 
s t e p s  i n  t o  manage f i s h  and w i l d l i f e  on f e d e r a l  l a n d s :

1) Wha t k i n d  o f  r e g u l a t i o n  p r o m u l g a t i n g  p r o c e s s  w o u ld  th e  
D e p a r tm e n t o f  t h e  I n t e r i o r  u n d e r t a k e  f o r  f i s h  and game 
m anagem en t? Do you e n v i s i o n  a N E P A - ty p e  p r o c e s s ?  I f  
s o , how lo n g  w o u ld  i t  t a k e  f r o m  r e g u l a t i o n  p r o p o s a l t o  
e n a c tm e n t?

2) How w o u ld  t h e  D e p a r tm e n t o f  t h e  I n t e r i o r  c o o r d i n a t e  i t s  
f i s h  and w i l d l i f e  m anagem en t on f e d e r a l  a r e a s  w i t h  s t a t e  
m anagem en t w i t h i n  s t a t e  j u r i s d i c t i o n ?  Does I n t e r i o r  
e n v i s i o n  p ro b le m s  w i t h  i  d u a l m anagem en t s y s tem ?

3) W ou ld I n t e r i o r  o p t f o r  a m anagem en t a p p ro a c h  w he re th e  
s t a t e  c o n t i n u e s  t o  be t h e  f i s h  and w i l d l i f e  m anage r w i t h  
f e d e r a l  a p p r o v a l ?

Official Business



4) Does I n t e r i o r  ha ve t h e  i n - h o u s e  e x p e r t i s e  t o  a d e q u a t e l y  
h a n d le  t h e  managemen t r e s p o n s i b i l i t i e s  t h a t  i t  m ig h t  be 
d e le g a t e d ?

I  r e s p e c t f u l l y  r e q u e s t  y o u r  p r o m p t r e s p o n s e  t o  th e s e  
q u e s t i o n s  as t h e  s u b s i s t e n c e  L e g i s l a t i o n  i s  u n d e r 
c o n s i d e r a t i o n  i n  t h e  H o u s e . P le a s e  c o n t a c t  me i f  y o u need 
c l a r i f i c a t i o n s .  Thank y o u f o r  y o u r  c o n s i d e r a t i o n  o f  my 
i n f o r m a t i o n a l  r e q u e s t .

(

R e p r e s e n t a t i v e  P e t e r  G o l l
C h a i rm a n , House S p e c i a l C om m i t t e e  on F i s h e r i e s



Rural A laska  Re so u r ce s  Asso c ia t io n
P.O. BOX 3-3908
ANCHORAGE, ALASKA 99501 -3908 
(907) 279-2511

September 4, 1985

Honorable A r l i s s  S tu rgu lewsk i 
Alaska S ta te Senate 
Alaska S ta te L e g is la tu re  
Pouch V (MS3100)
Juneau, Alaska 99802

RE: Proposed Subsis tence Amendments to T i t l e  XVI

Dear Senator S tu rgu lew sk i:

For the Ru ra l A laska Resources A s so c ia t io n I  r e c e n t ly  presen ted 
tes t im ony to the Senate Sta te A f f a i r s  Committee rega rd in g p ro ­
posed amendments to Alaska S ta tu te s T i t l e  XVI, F ish & Game, 
conce rn ing subs is tence .

I  have enclosed a copy o f th a t sta temen t p lu s an adendum to the 
o r i g i n a l s ta tem en t. The l a t t e r  addresses the need to a ls o amend 
the s ta tu te  to au th o r iz e the s t a t e 's  system o f re g io n a l f i s h  and 
game c o u n c i ls . Regiona l co u n c i ls are a lre ad y in  p lace and fu n c t io n ­
in g , bu t A laska S ta tu te s T i t l e  XVI is  absent any mention o f them, 
w h i le  fe d e ra l law (ANILCA, P .L . 96-487, Dec. 2, 1980) does, in  fa c t 
a u th o r iz e re g io n a l co u n c i ls . In  summary, the S ta te o f A laska is  
no t o n ly no t in  conformance w i th  fe d e ra l law rega rd in g subs is tence 
p r i o r i t y ,  bu t seems c le a r l y  a lso no t f u l l y  co n s is te n t w i t h  fe d e ra l 
law in  the m a t te r o f re g io n a l co u n c i ls .

T h is i s  a r e l a t i v e l y  simple m a t t tv  to tend to now. Please l e t  me 
know i f  we can a s s is t you in  any .aanner to he lp ach ieve a s a t i s ­
f a c to r y  re s o lu t io n  o f the e n t i r e  m a t te r . To the e x te n t th a t "
RARA" i s  a s ta tew ide r u r a l subs is tence umbre l la o rg a n iz a t io n  I 
f e e l th a t we can network in fo rm a t io n  and p ro v id e h e lp fu l in fo rm a t io n  
back to you.

Please co n ta c t me as noted below, o r our RARA s t a f f  person, V e rn i ta



Honorable Arliss Sturgulewski Page 2 September 4, 1985

Z i l y s  a t the le t te r h e a d  address o r te lephone . 

Thank you.

30CIATI0N
Jim Kowalsky, Chairman
c /o Tanana C h ie f 's  Conference, In c .
Doyon B u i ld in g
201 1st Avenue
Fa irbanks , A laska 99701
Phone: 452-8251 e x f . 220

JK:de



F e b r u a r y  2 0 , 1986

M r . Fon W i l l i a m s  
G ra nd Camp P r e s i d e n t  
A la s k a  N a t i v e  B r o t h e r h o o d

i i v 4 -
F E B  2 4  1986

318 Wes t W i l l o u g h b y  Avenue 
J u n e a u , AK 99801

D e a r M r . W i l l i a m s :

T han k you f o r  y o u r  l e t t e r  o f  F e b r u a r y  3 . You a s k e d how t h e  s t a t e  
i s  p r e p a r i n g  t o  re s p o n d  i f  t h e  f e d e r a l  g o v e rn m e n t i n t e r v e n e s  i n  
f i s h  and game managemen t a f t e r  Ju n e 1 i f  i t  d e t e rm in e s  t h a t  
A la s k a  ha s f a i l e d  t o  b r i n g  i t s  s u b s i s t e n c e  la v / i n t o  c o n fo rm a n c e  
w i t h  A la s k a  N a t i o n a l  I n t e r e s t  L an d s C o n s e r v a t i o n  A c t  (AN ILCA)
T i t l e  V I I I .

The q u e s t i o n s  you r a i s e  a r e  v e r y  im p o r t a n t  o n e s . I  am d e e p l y  
c o n c e rn e d  t h a t  b o t h  f i s h  and game r e s o u r c e s  and A la s k a n  u s e r s  
w i l l  s u f f e r  i f  t h e  b a s i c  a u t h o r i t y  t o  manage r e s i d e n t  f i s h  and 
game i s  d i v i d e d  b e tw e e n t h e  s t a t e  and f e d e r a l  g o v e r n m e n t s . W h i l e  
we h a v e n o t  had f u r t h e r  f o r m a l c o m m u n ic a t i o n  w i t h  t h e  U .S . 
D e p a r tm e n t o f  I n t e r i o r  a b o u t t h e  a p p ro a c h  i t  w i l l  t a k e  i f  t h e  
s t a t e  la w  i s  n o t amended , we u n d e r s t a n d  t h a t  i t  i s  i n  t h e  
p r e l i m i n a r y  s t a g e s  o f  d e v e l o p i n g  em e rg e n c y p l a n s .  H ow e ve r , t h e  
g r e a t  num be r o f  u n c e r t a i n t i e s  and t h e  c o m p l e x i t y  o f  t h e  l e g a l  and 
p o l i t i c a l  i s s u e s  make i t  d i f f i c u l t  f o r  e i t h e r  t h e  s t a t e  o r  t h e  
f e d e r a l  g o v e r n m e n t t o  d e v e lo p  r e a l i s t i c  c o n t i n g e n c v  p l a n s .

One a re a  o f  u n c e r t a i n t y ,  o f  c o u r s e , i s  how t h e  s t a t e  and t h e  
f e d e r a l  g o v e r n m e n ts  w i l l  d e a l w i t h  t h e  A la s k a  F e d e r a t i o n  o f  
N a t i v e s ' p e t i t i o n  r e q u e s t i n g  t h a t  t h e  A la s k a  B o a rd s o f  F i s h e r i e s  
and Game r e g u l a t e  h u n t i n g  and f i s h i n g  on t h e  f e d e r a l  p u b l i c  la n d s  
d i r e c t l y  u n d e r AN ILCA , a p p l y i n g  t h e  f e d e r a l  s u b s i s t e n c e  s t a n d a r d s .  
As yo u kn ow , t h e  j o i n t  b o a r d s  d e f e r r e d  a c t i o n  on t h i s  p e t i t i o n  t o  
g i v e  t h e  L e g i s l a t u r e  t im e  t o  t a k e  c o r r e c t i v e  a c t i o n .

A n o t h e r  m a jo r  u n r e s o l v e d  q u e s t i o n  i s  w h e re t h e  f e d e r a l  g o v e r n ­
m e n t ' s  a u t h o r i t y  t o  p r o t e c t  s u b s i s t e n c e  u s e s a p p l i e s .  F o r 
e x a m p le , i n  t h e  ca s e  o f  f i s h  s t o c k s  o r  w i l d l i f e  p o p u l a t i o n s  used 
f o r  s u b s i s t e n c e  on f e d e r a l  p u b l i c  la n d s  w h ic h  a l s o  m i g r a t e  a c r o s s  
s t a t e  l a n d s ,  i t  i s  n o t c l e a r  w h e t h e r f e d e r a l  r e g u l a t i o n s  and 
a l l o c a t i o n s  t a k e  p r e c e d e n c e  o v e r  s t a t e  r e g u l a t i o n s  on s t a t e  and 
p r i v a t e  l a n d s .  T h i s  q u e s t i o n  ha s m a jo r  im p l i c a t i o n s  f o r  A l a s k a ' s
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a b i l i t y  t o  r e g u l a t e  i t s  s p o r t ,  c o m m e r c ia l ,  and s u b s i s t e n c e  
f i s h e r i e s ,  as w e l l  as h u n t i n g  f o r  m i g r a t o r y  w i l d l i f e  su ch as 
c a r i b o u .

Y o u r l e t t e r  m e n t io n s  t h e  p o s s i b i l i t y  o f  t h e  s t a t e  c o n t r a c t i n g  o r  
d e v e l o p i n g  a c o o p e r a t i v e  a g re em e n t w i t h  t h e  f e d e r a l  g o v e rnm e n t t o  
c a r r y  o u t f e d e r a l  r e g u l a t i o n s .  I f  t h e  D e p a r tm e n t o f  t h e  I n t e r i o r  
c o n t i n u e s  t o  f i n d  A la s k a  o u t o f  c o m p l i a n c e  w i t h  AN ILCA , we w i l l  
c e r t a i n l y  e x p l o r e  e v e r y  p o s s i b l e  a ve nu e f o r  a v o i d i n g  d i s r u p t i o n  
o f  f i s h  and game m anagem en t. W h i l e  we e x p e c t t o  c o n t i n u e  t o  h a v e 
a good c o o p e r a t i v e  w o r k i n g  r e l a t i o n s h i p  w i t h  f e d e r a l  a g e n c ie s , 
e v e n t u a l l y  t h e  c o u r t s  w o u ld  p r o b a b l y  p l a y  a s i g n i f i c a n t  p a r t  i n  
d e f i n i n g  t h e  f e d e r a l  r o l e .  H ow e ve r , t h e r e  a r e  some com p le x 
i s s u e s  t h a t  may be d i f f i c u l t  t o  r e s o l v e  e ve n w i t h  good w o r k i n g  
r e l a t i o n s h i p s  b e tw e e n a g e n c ie s .

C o n t r a c t i n g ,  f o r  e x am p le , c o u ld  pose s e v e r a l p r o b le m s . F i r s t ,  
d e p e n d in g  on t h e  s e r v i c e s  n e e d e d , i t  i s  p o s s i b l e  t h a t  t h e  f e d e r a l  
g o v e r n m e n t w o u ld  n o t l e g a l l y  be a b le  t o  d e l e g a t e  c e r t a i n  t y p e s  o f  
r e s p o n s i b i l i t i e s  t o  t h e  s t a t e .  S e co n d , t h e  s t a t e  may n o t be a b l e  
t o  p e r f o r m  c e r t a i n  f u n c t i o n s  i f  t h e y  a r e  n o t  a u t h o r i z e d  b y s t a t e  
l a w , o r  i f  s t a t e  and f e d e r a l  la w  c o n f l i c t .  T h i r d ,  a m a jo r 
q u e s t i o n  i n  t h i s  t im e  o f  d e c l i n i n g  b u d g e ts  f o r  b o t h  t h e  s t a t e  and 
f e d e r a l  a g e n c ie s  i s  w h e t h e r t h e  f e d e r a l  g o v e r nm e n t w o u ld  have 
money a v a i l a b l e  t o  r e im b u r s e  t h e  s t a t e  f o r  s e r v i c e s ,  e s p e c i a l l y  
s i n c e  t h e  e f f e c t s  o f  n o n - c o m p l ia n c e  w o u ld  be s t a t e w i d e .  F o r 
e x a m p le , C o n g re s s has n e v e r m e t e ve n i t s  c u r r e n t  o b l i g a t i o n s  
u n d e r AN ILCA §805 (e ) t o  r e im b u r s e  t h e  s t a t e  f o r  h a l f  o f  t h e  
e x p e n s e s i n c u r r e d  i n  s u b s i s t e n c e  m anagem en t.

T h ese u n c e r t a i n t i e s  c o n t i n u e  t o  a rg u e  s t r o n g l y  f o r  l e g i s l a t i v e  
r e s o l u t i o n  t h i s  s e s s i o n .  House B i l l  2 8 8 , w h ic h  I  i n t r o d u c e d  l a s t  
y e a r ,  i s  s t i l l  t h e  m o s t s t r a i g h t f o r w a r d  way t o  s o l v e  t h e  p r o b le m . 
H ow e v e r , I  am c o n f i d e n t  t h a t  we can w o rk  w i t h  t h e  L e g i s l a t u r e  t o  
g e t a w o r k a b l e  b i l l  t h a t  w i l l  p r o t e c t  s u b s i s t e n c e  u s e s i n  r u r a l  
A l a s k a ,  i s  c o n s t i t u t i o n a l  and e n f o r c e a b l e ,  w i l l  a l l o w  t h e  s t a t e  
t o  r e t a i n  f i s h  and game managemen t t h r o u g h o u t  A l a s k a ,  and w i l l  
p r o v i d e  f a i r  h u n t i n g  and f i s h i n g  o p p o r t u n i t i e s  f o r  a l l  A la s k a n s . 
T h a n k yo u f o r  y o u r  c o n t i n u i n g  s u p p o r t  and e f f o r t s .

S i n c e r e l y ,
/ s /  B ill S h e ffie ld

B i l l  S h e f f i e l d
G o v e rn o r

c c : S e n a t o r  M i t c h  Abood
R e p r e s e n t a t i v e  J a c k  F u l l e r  
R e p r e s e n t a t i v e  P e t e r  G o l l 
R e p r e s e n t a t i v e  A d e lh e i d  H e rrm ann

b c c : Don W. C o l l i n s w o r t h
Qtl



2 July 1985 
PO BOX 75067 
Fairbanks, AK 99707 
Ph: 907-479-3044

STATE of ALASKA
Ester C. Wunnicke - commissioner 
Pouch 7-0-34 
Anchorage, AK 99510

Ref: Amendments to Regulations 
11 ACC 83.7C0 ............

D ea r C o m m is s io n e r ,

Please accept this letter as "COMMENTS" on the proposed 
amendments to the Regulations.

The majority of the leases to be effected by these proposed 
changes were leased in State Sale No. 31 on September 16,'. 1980 
by a group of individuals from Fairbanks, Alaska.

The terms set forth by the State were the best terms the State 
has ever received. 20% Royalty and 30% NPSL as a ten year 
lease with a five year work commitment.

In the year 1980 the state Department of Natural Resources 
were so enchanted with the world oil crisis and what it ment 
to Alaska that DNR predicted and published in their reports 
that oil would reach $90.00 a barrel before the year 1990.
Under this scenario the lease terms were justified or maybe 
leaned to favor the leaseholder. Today things have changed 
dramatically with current predictions of oil prices dropping 
to $20.00 or even $15.00 per barrel. Now with changing world 
oil markets the terms of these leases are not realistic.

Today, in every form of world trade, marketing, industry, 
union, employement and etc., it is common to renegotiate any 
issue that has changed critically and adjust the benefits of 
one or both sides of the issue.

I, as a citizer of Alaska feel the work commitments for these 
leases could be dropped completely without any loss of face 
to the State of Alaska.

If the present lease holders can produce any of these leases 
then Alaska will receive revenue under present terms. If the 
lease holders cannot produce the leases will terminate but in 
the.mean time DNR has received $3.00 per acre rentals.and 
hopefully the world oil market will again favor Alaska by 1990.

If a moratorium were placed on the work commitment for these 
leases, I believe the Governor of Alaska, the State Legislation 
and the people of Alaska would applaud you for this consideration

cc: Governor B. Sheffield 
other parties



Post Office Box 2699 
Fairbanks, AK 99707 
June 24, 1985

State of Alaska
Department of Natural Resources 
Office of The Cotanissioner 
Pouch 7-034
Anchorage, Alaska 99510

Dear Commissioner Wunnicke:

With reference to Cliff Burglin's letter of June 11, 1985 to you and 
your letter of June 13, 1985 to him, I am wondering why the proposed 
amendments weren't dealt with when Senate Bill £232 w._s being discussed 
prior to being passed and signed by Governor Sheffield on June 2, 1985 
and what caused them to suddenly take on so much importance after the 
bill was signed into law.

According to your time-schedule we would, at best, have only two months 
and that can go fast with delays, etc. November 1st is the dead-line 
and if the leases are not renewed or extended, a lot of people will have 
lost a great deal of money. If they are extended at the last minute, we 
still have to line up rent renewal cash, and I personally would suffer a 
tremendous hardship having had no income in almost 8 years.

I'm enclosing a copy of Brian Burglin's rough-draft to show you how we 
feel about the 100,000 bond for every lease. On a unit perhaps but not 
every lease.

My proposal is that you grant the two-year extensions now as per Senate 
Bill #232. That would give you two years to evaluate the amendments 
without having to work under pressure of time, allowing you to cone up 
with a solution to the problem that would be more equitable and agree­
able to ail parties concerned. It would also give us the assurance 
needed to continue to help develop Alaskan Resources by Alaskans who 
would otherwise not know who or what in the Alaskan government they 
could trust or rely on in the future.

A  nunber of people involved with the leases including the Burg 1 ins were 
b o m  and raised up here, others have lived here most of their lives, and 
I have lived here over 29 years so we are not "Johrmy-Coroe-Latelys" or 
"fly-by-nighters".

S inpp rc i lv vmrrc



£ / ! * / * *

State o f Alaska
Department o f Natura l Resources 
Pouch 7-005
Anchorage, Alaska 99510

Dear Commissioner Wunnicke:

I wish to comment on the proposed amendments to the regulations concerning 
Senate B il l #232 which was recently signed into law by the Governor on June 
2, 1985.

I strong ly object to any bonding penalties on each and every lease to be con­
sidered for a work comm itmen t waiver. I t is impossible to acquire enough 
knowledge before d r i l l ing in i t ia l exp lo ra to ry wells to determ ine exact ly what 
type o f work comm itment for each lease w il l be required. To require bonding 
or spec if ic plans on adjacent, adjoining leases before analyzing in fo rmation 
from in i t ia l exp lo ra tory wells 1 feel would not be prudent or in the best interest 
o f ttie State o f Alaska or the lessees. I do agree a plan to develop should be 
put fo r th by the applicant to the Commissioner. These plans should give the 
lessee the opportun ity to unit ize, form P.A . 's o r form dri l l ing blocks should an 
in i t ia l exp loration program prove successful. 1 feel this would lessen environmental 
impact on the area and w il l also make development o f adjacent and adjoining 
leases more economically feasible. To force the d ri l l ing o f every lease is not 
on ly unsound financ ia l ly out against a ll o f the S ta te 's prior decisions environment­
a l ly . This plan should also extend to the lessees the ir right to te rm ina te the ir 
lease w ith the State o f Alaska w ithou t penalty should tho info rmation from in it ia l 
exp lora tion indicate fu r the r dcve lrpment to be unreasonable and uneconomic.

I feel this would be in the best in terest o f the State of Alaska and lessees for 
i t would not promote needless [Jilill ing and development work on the e x p i r a t io n  
areas.

S incere ly
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June 13, 1935 O F F IC E  O F  T H E  C O M M ISSIO N E R

DILL SHEFFIELD, GOVERNOR

POUCH 7-005 

ANCHORAGE. AK 99510 

PHONE: (907) 276-2653

Mr. C l i f f  B u rg l in  
Land Consu ltan t 
P.O. Box 131
Fa irbanks , AK 99707

Dear Mr. B u rg l in :

Th is i s  to acknowledge re c e ip t c f  ycu r w r i t t e n  reques t f o r  two -yea r wa ive rs o f 
the work commitments f o r  t h i r t y - s e v e n  o f you r North Slope o i l  and gas le a se s . 
For the reasons which I  v / i l l  e x p la in  be low , i t  i s  premature co a c t nn your 
request a t t h i s  t im e .

As you are p robab ly aware, th e department j u s t  la s t week pub l is hed d r a f t  
amendments to 11 AAC 83 .700 , the re g u la t io n s  which govern the a dm in is t r a t io n  
o f work commitments. As a r e s u l t  o f th e passage o f Senate B i l l  232, I  
a n t ic ip a te  th a t th e re w i l l  be numerous reques ts f o r  work commitment wa ive rs 
be fo re the end o f t h i s  Oc tobe r , and th a t each o f those reques ts w i l l  be based 
upon unique fa c tu a l c ircum s tan ces .

Consequently, in  the i n t e r e s t o f a s su r in g e q u i ta b le  rev iew f o r  a l l  re q u e s ts , I  
fe e l th a t i t  i s  im po r ta n t th a t each lessee be prov ided a c le a r in d i c a t i o n  o f 
the standards under which the department w i l l  rev iew each req ue s t . I  b e l ie v e  
the most e f f e c t i v e  way o f accom p lish ing t h i s  i s  through the exped ite d adop t io n 
o f these amendments to  the re g u la t io n s .

P u b l ic hea rings on the proposed amendments are scheduled in  Fa irbanks and 
Anchorage du r in g the f i r s t  week o f J u ly . Fo l low in g those meetings , i t  i s  my 
in t e n t th a t the re g u la t io n s  be adopted as q u ic k ly  as p o s s ib le . I  a n t i c i p a t e  
th a t the Department o f Law w i l l  comple te i t s  rev iew and subm it the reg i la t i o n s  
to the L ieu tenan t Governor by August 1 , 1985. I f  t h i s  schedule can be 
ma in ta ined , the re g u la t io n s shou ld become e f f e c t i v e  September 1.

I t  would then be t im e ly  to  con s id e r you r reques t f o r  wa ive rs in  e a r ly  
September fo l lo w in g  the adop t ion o f the amendments. At th a t t im e you can 
submit w r i t t e n  wa ive r reque s ts which p ro v id e the in fo rm a t io n s p e c i f ie d  by the 
re g u la t io n s , as they are u l t im a t e l y  a d o p te d .

In  case you f a i l e d  to re c e iv e  a copy o f the proposed amendments, I  have 
attached a copy f o r  your re v iew . I f  you have any a d d i t io n a l q ue s t io n s , p lease 
fe e l f re e to c a l l .

S in ce re ly ,

Es ther C. Wunnicke 
Commissioner

A t t a c h m e n t  a s  s t a t e d

cc : Kay Brown
Mark Worcester

s la tp L , 4 >  w c .



C .  B u r g l i n  
Land Consultant 
P.O. Box 131 

Fairbanks. Alaska 99707 
(907)452-5149

Juno 11, 1985

Commissioner Wunnicko 
Pouch 7-034
Anchorage, A laska 99510

Dear Commissioner Wunnicko:

SB 232 c lea r ly gives you the power to v/aivc onerous work comm itm en ts 
on 10 year leases fo r Sales 30 and 31. W ithout th is b i l l you have already 
waived work comm itm en ts for Amoco, Amerada Hess and o thers . This 
b il l does no t give you the power or permission to w r i te regu la tions or 
law. I f i t d id , the re would be no need fo r the leg is la tu re .

I am enclosing a copy o f your proposed regulations concerning th is b i l l to 
all o f the leg is la to rs . As fa r as I am concerned your in ten t is very clear 
You intend to s ta l l through bureaucratic implementa tion the c lea r in ten tio 
o f the leg is la tu re and legislation.

I f the leg is la to rs a llow ycu or anyone else to ge t by w ith these ta c t ic s , 
they should resign because obviously there is no need fo r them .

S incere ly ,

C. Burg lin

CB/mbg

enclosures

copies- a ll in te res ted parties
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/  DILL WE FF IF ID, GOVERNOR

U K f t ’ A f l B T M K . Y T  <5>D- N . V T I I J M A O .  H & O i S O U K C f K S  /
f

O F F IC E  OF TH E  COM MISSI O N E  f  ? *

P O U C H  7 0 0 5  

A N C H O R A G E .  A K  5 3 5 W  

P H O N E .  ( 5 0 7 )  2 7 0 - 2 6 5 3

J u n e  6 ,  1 9 8 5

Dear A laskans :

The A laska Departm ent o f N a tu ra l Resources, D iv is io n  o f O i l and Gas, is  
p ropos ing to  amend the re g u la t io n s  gove rn ing work commitments o f S ta te  o i l  and 
gas leases ( T i t l e  11, Chap te r 83, A r t ic le  7 o f the A laska A d m in is t ra t iv e  
Code). T h is change in  th e  re g u la t io n s  is  being made to  implement Senate D i l l  
No. 232, wh ich was passed by the le g is la tu r e  cn Kay 12, 1985, and s igned in to  
law by the Governor on June 2, 1985.

In e e f f e c t o f Senate B i l l  No. 232 is  to p e rm it the Commissioner o f the 
Department o f N a tu ra l Resources to  waive work commitments a tta che d to  o i l  and 
gas leases fo r  a p e r io d  o f up to  two years under c e r ta in  c ircum s ta n ce s . The 
amendments to  the re g u la t io n s  be ing cons ide red w i l l  s e t o u t the c r i t e r i a  th e 
Commissioner w i l l  use in  d e te rm in in g  whether such a w a ive r c f work commitment 
is  j u s t i f i e d ,  th e te rm s unde r wh ich such a work commitment w a ive r w i l l  be 
g ran te d , and th e p ro cedu re f o r  a p p l ic a t io n  fo r w a ive r o f a work comm itment.

A copy o f the proposed amendment to  the re g u la t io n s  is  a tta c h e d . Language 
proposed to be added to  th e e x is t in g  re g u la t io n s is  u n d e r lin e d . E l l ip s e s  in  
the form o f th re e  hyphens ( -  -  - )  in d ic a te  th a t in te rv e n in g  unchanged
subsec tio n s o f th e  re g u la t io n s  have been om itte d .

You a re in v i te d  to  comment on the proposed amendments to  th e re g u la t io n s .
Cc ments must be in  w r i t in g  and must bo re ce ive d by the D iv is io n  o f O i l and
Gas by J u ly  12, 1985 to  bo co n s id e re d . A l l w r i t t e n  comments shou ld be
addressed to  the A la ska Departm ent o f N a tu ra l Resources, D iv is io n  o f O i l and
Gas, Pouch 7-039 , Anchorage , AK 99510, A t tn : C a th e rin e F c rtn e y . A d d it io n a l 
cop ies o f the proposed re g u la t io n s  may bo ob ta in ed from the same add ress . ( ^

The D iv is io n  o f O i l and Gas w i l l  a ls o h o ld  p u b l ic  hea rin g s on these re g u la t io n  
changes on the fo l lo w in g  d a te s :

ANCHORAGE 
Date : J u ly  2 , 1985
Time: 10:00 A.K .
P la ce : Conference Room

Mounta in View L ib ra r y  
120 S. Bragaw S tre e t

a c c re ly ,

dcr C. Wunnicke, Commissioner
:ka Department o f N a tu ra l Resources

F A I R B A N K S  

Date : J u ly  1, 1985
Timo: 1:30 P.M.
P la ce : Conference Room

N o rth S ta r Borough L ib ra r y  
1215 Cowles S tre e t



Reg is te r , 1985 DEPARTMENT OF NAT RESOURCES
0

CHAPTER 83. OIL AND GAS LEASING.

11 AAC 83

A r t i c l e

7. Work Commitment (11 AAC 83.700 —  11 AAC 83.705)

ARTICLE 7. WORK COMMITMENT.

Sect ion
700. Work commitment
705. Work commitment m o d i f i c a t io n

11 AAC 83.700 i s  amended to  read os fo l lo w s :

/
11 AAC 83.700 . WORK COMMITMENT. (a) I f  a work commitment i s  a c o n d i t io n  

o f the lea se , the work commitment w i l l  be s p e c i f ie d  in  terms to be announced 

by the commissioner o f the Department o f N a tu ra l Resources (comm iss ioner) in  

the n o t ic e  o f s a le f o r  the o r i g i n a l term o f the le a se . The s t i p u la t e d

commitment w i l l  s t a t e  th e minimum annual requ iremen t f o r  e x p lo r a t io n  and 

development commitment on a s p e c i f i c  lease . The lessee s h a l l f i l e  annual 

re p o r ts w i t h  the comm iss ioner s u b s ta n t ia t in g  adherence to  th e work commitment 

terms.

(b ) The comm iss ioner w i l l ,  a t h is  d is c r e t io n , a l t e r  o r abroga te th e terms 

o f the work commitment i f

(1 ) the le ssee p re sen ts evidence th a t the lease w i l l  be u np ro d u c t iv e

and /o r uneconomic under the terms o f the work commitment;

(2 ) the lessee p re sen ts evidence th a t the e x is t i n g  term3 o f tho work

commitment canno t be perfo rmed by reason o f war, r i o t s ,  nc t3 o f God, u n u s u a l ly

severe wea the r , o r any o th e r cause beyond the le s se e ’ s reasonab le a b i l i t y  to  

fo resee o r c o n t r o l ( in c lu d in g  de lays caused by j u d i c i a l  d e c is io n s o r la c k o f 

them), whether s im i l a r  to those enumerated o r n o t ;



(3 ) th e lessee becomes p a r t y  to a un greement; o r 
0

(4 ) the lessee re l in q u is h e s the lease .

(c ) The commissioner may waive f o r  up to two years any work commitment 

imposed on a lease under sub se c t io n (a ) o f t h i s  se c t io n i f  tha commissioner 

makes a w r i t t e n  f in d in g  e i t h e r  t h a t c o n d i t io n s p re ve n t in g f u l f i l lm e n t  o f the 

work commitment were beyond the le s s e e 's reasonab le a b i l i t y  to  fo resee o r 

c o n t r o l , o r th a t the lessee has demonstrated th rough pood f a i t h  e f f o r t s  the 

in t e n t and a b i l i t y  to f u l f i l l  tho terms o f the work commitment du r in g the term 

o f the w a iv e r . The commissioner w i l l  con s id e r the fo l lo w in g  fa c to r s  when 

de te rm in in g whether a lessee has demonstra ted the in t e n t and a b i l i t y  to 

f u l f i l l  the terras o f a work commitment du r in g the term o f any wa ive r t h a t may 

be gran ted

(1 ) whether the lessee has undertaken a pp ro p r ia te  a c t io n s to f u l f i l l  the 

work commitment, in c lu d in g  th e a c q u is i t i o n  o f necessary p e rm its , m a te r ia ls , 

and f in a n c in g  re q u i r e d  to meet the work coraraitrrent;

(2 ) reasons why the lessee d id  n o t meet the terms o f the work commitment 

du r in g i t s  i n i t i a l  te rm ;

(3) the le s se e ’ s s p e c i f i c  p la n s and a c t io n s taken to  meet the work 

commitment d u r in g the term o f tine w a iv e r : and

(4 ) the f u l f i l l m e n t  o r lu c k o f f u l f i l l m e n t  o f o th e r work commitments o r 

s im i l a r  o b l ig a t io n s  by the lessee w i t h i n  tb- s ta te .

( d ) As a c o n d i t io n  o f w a ive r o f any term o f a minimum work commitment under 

subsec t io n (c ) o f t h i s  s e c t io n  the commissioner w i l l  re q u i r e  the lessee to  

pos t a perfo rmance bond o f $100,000 to  ensure the f u l f i l l m e n t  o f the work 

commitment d u r in g th e pe r io d o f w a iv e r . The bond w i l l  be re tu rn ed to  the 

lessee i f  the work commitment is  f u l f i l l e d  by the end o f the wa ive r p e r io d .



and w i l l  be f o r f e i t e d  a u tom a t ic a l ly  to the s ta te  i f  the work commitment i s  n o t
m

f u l f i l l e d  by the end o f the wa ive r p e r io d . A sepa ra te bond w i l l  be re q u i re d 

f o r  each lease f o r  which a wa ive r o f a work commitment is  g ran ted .

(e ) I f  a lessee f a i l s  to meet any te r n  o f a wotk commitment by i t s  due 

da te , in c lu d in g  anv a d d i t i o n a l p e r io d g ran ted by ex ten s io n , a l t e r a t i o n , o r 

w a ive r , the lease w i l l  a u tom a t ic a l ly  te rm in a te . In a d d i t io n , any p e n a l ty 

p ro v is io n s e s ta b l is h e d by the commissioner in  the work commitment s t i p u l a t i o n , 

o r as a c o n d i t io n  to  any e x te n s io n , a l t e r a t i o n , o r wa ive r , w i l l  take e f f e c t 

immed ia te ly i f  the work commitment i s  n o t completed by i t s  due da te , in c lu d in g  

pe r io d o f ex tens ion and w a iv e r . [FAILURE TO COMPLY WITH THE MINIMUM ANNUAL 

WORK COMMITMENT CONSTITUTES GROUNDS FOR FORFEITURE OF THE LEASE.] ( E f f .  

1 1 /9 /7 9 , R e g is te r 72; am /  /  R e g is te r )

A u th o r i t y : AS 38.05.020

AS 38.05.180

11 AAC 83.705 i s  amended to  read as fo l lo w s :

11 AAC.83.705. WORK COMMITMENT MODIFICATION. (a ) A p p l ic a t io n  f o r 

m o d i f i c a t io n  under AS 38 .05 .180 (h ) must comply w i th  11 AAC 88.105 and must

(1 ) s ta te  a l l  th e fa c t s  t h a t may e n t i t l e  the a p p l ic a n t to 

m o d i f i c a t io n ;

(2 ) s ta te  lo c a t io n  and s ta tu s o f a l l  pas t and p re sen t a c t i v i t i e s  on 

the lease ;

(3 ) co n ta in a d e ta i le d  r e p o r t o f a l l  a c t i v i t y  on the lease p reced ing 

th e f i l i n g  o f the a p p l ic a t io n  and in c lu d e an accoun t ing f o r  a l l  expenses and 

co s ts o f ope ra t in g the le a s e r



♦ • • I
* fc

( 4 ) be d no t l a t e r  t  30 days be fo re tho e x is t i n g  dea d l in e f o r

the
0

f u l f i l lm e n t  o f the term o f the w vie commitment;

(5 ) address a l l  p e r t i n e n t fa c to r s  l i s t e d  in 11 AAC 83.700(b ) o r 11

AAC 83 .700 (c ) , as a p p ro p r ia te ; and

(6 ) in  connec t ion w i t h  a p p l ic a t io n s f o r  wa ive rs under

11 AAC 8 3 .7 0 0 (c ) , a f f i rm  the le s s e e 's  read iness and a b i l i t y  to  p o s t a 

performance bond.- ( E f f .  11 /9 /7 9 , R e g is te r 72; am / /  R eg is te r )

I
|

A u th o r i t y : AS 38.05.020

AS 38.05.180

2366A
I



C. B u rg iin
Land Consultant 
P.O. Box 131
inks, Alaska 99707 
(.907)452-5149

June 3, 1985

Esther Wunnicke
Commissioner o f Na tu ra l REsources 
Pouch 7-034
Anchorage, Alaska 99510

Re: Extension o f O i l and Gas Leases

Dear Commissioner Wurmicke:

Under the terms o f Senate B i l l No. 232, we s re fo rm a l ly requesting 
a waiving o f the work comm itm en t fo r two >~urs on the fo llow ing 
leases, as o f November 1, 1985:

AD L# ;s : 318612, 313613, 318618, 318620, 318621, 318623, 318624,
318626, 318631, 318632, 318635, 318639, 318651, 318652,
318653, 318654, 318655, 318659 318660, 318661, 318662,
318663, 318664, 318665, 318666, 318667, 318668, 318669,
318670, 318671, 318674, 318677, 318678, 3186S0, 318681,
318682, 318658

We ju s t i fy th is request on the basis o f an extensive d r i l l in g program 
for these leases plus extensive work and evaluation already done plus un it 
applications tha t have been applied fo r and are under discussion w ith rrour 
o f f ic e a t th is t im e .

We see no reason fo r the leases nop to be ex tended-w ith in the nex t ten 
days. Please le t us know, in w r i t in g , by June 15, whether o r r o t this^. 
extension w i l l be granted.

Sincerely yours,

CB/mbg



O f f e r e d :  5 / 1 1 / 8 5
R e f e r r e d :  Rules

Original sponsor: Rules/Governor

1 IN THE SENATE BY THE RULES COMMITTEE

2 HOUSE CS FOR CS FOR SENATE BILL NO. 232 (Rules) am H

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to minimum work commitments in oil

7 and gas leases; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 38.05.180(h) is amended to read:

10 (h) The commissioner may include terms in any oil and gas lease

11 imposing a minimum work commitment on the lessee. These terms shall

12 be made public before the sale, and may include appropriate penalty

13 provisions to take effect in the event the lessee does not fulfill the

14 minimum work commitment. I_f [SHOULD] it is [BE] demonstrated that a

15 lease has been proven unproductive by actions of adjacent lease hold-

16

17

e r s . the commissioner may set aside a work commitment. The commis­

sioner raav waive for a period not to exceed one two-year period any

18 term of a minimum work commitment if the commissioner makes a written

19 finding either that conditions preventing drilling or exploration were

20 beyond the lessee's reasonable ability to forsee or control or that

21 the lessee has demonstrated throug.i good faith effort an intent and

22 ability to drill or develop the lease during the term of the waiver.

23 * Sec. 2. This Act takes effect immediately in accordance with AS 01.-

24 10.070(c).

- 1 - HCS CSSB 2 3 2 (R 1s ) am H



DIVISION OF BOARDS
August 27, 1986

BILL SHEFFIELD, GOVERNOR

BOX 3-2000
JUNEAU ALASKA 99802 
PHONE (907)465-1110

D E P A R T M E N T  O F  FISK A N D  G A M E

Dear Reviewer:

Enclosed is information describing the subsistence law
adopted by the 1986 Legislature and how the Boards of 
Fisheries and Game will implement it. At their joint
meeting iii Anchorage November 23-26, the boards will 
determine what communities or areas in the state have 
economies in which non-commercial customary and traditional 
use of fish and wildlife for personal or family consumption 
is a principal characteristic. These areas will be
considered "rural areas" for purposes of the subsistence
law. The Legislature clarified that subsistence uses occur 
only in rural areas.

Written public comments on rural designations and oral 
testimony will be taken at the board meeting. The boards 
need a wide variety of information about fish and wildlife 
use and its role in the economies of Alaskan communities in 
order to make these decisions. They will be using
information from the Alaska Department of Fish and Game and 
other agencies, but they also need to hear from fish and 
game advisory committees, regional advisory councils, and 
other members of the public about the significance of fish 
and wildlife to their local economies.

If you wish to have your written comments included and 
indexed in the board's working books, they must be delivered 
to the Alaska Department of Fish and Game, Division of 
Boards, P. 0. Box 3-2000, Juneau, AK 99802 before 
November 17, 1986. Further sources of information about the 
board process are listed at the end of the enclosed report.

icerely,

Don Collinsworth 
Commissioner

Enclosure



ALASKA'S NEW SUBSISTENCE LAW—
WHAT DOES IT MEAN AND HOW DOES IT WORK?

Alaska Department of Fish and Game 

August 27, 1986

In May 1986, the Alaska Legislat adopted several major 
changes to the state’s subsistence law. These changes 
ensured that the state retained management of fish and game 
on all lands in Alaska. In June 1986, the Board of Game 
held an emergency meeting and eliminated the controversial 
Tier II hunting regulations. The emergency meeting provided 
some experience in implementing the nev; law.

Beginning with the next meeting of the Joint Board in 
November, both the Board of Fisheries and the Board of Game 
will begin to implement routinely the requirements of the 
new subsistence law, which are similar, but not identical 
to, the boards' approach before the Madison decision by the 
Alaska Supreme Court in 1985.

This report describes the subsistence law and how it works. 
It is intended to give the public, including fish and game 
advisory committee members, the information they need to 
participate in the board process.

WHAT DOES THE NEW SUBSISTENCE LAW REQUIRE?

The changes made in 1986 clarified what the Legislature 
intended the subsistence law to do. They confirmed that the 
Boards of Fisheries and Game should identify subsistence 
uses as customary and traditional uses of fish ar —  by 
people living in rural communities and areas. also
confirmed that hunting and fishing regulations snould 
provide for subsistence uses. And they confirmed that 
subsistence has a preference over other uses when there is a 
resource shortage.

Under the new law, for a use of f’sh and game to be a 
subsistence use, the boards must make bindings:

1) that the area or community where the use occurs is 
"rural," that is, noncommercial, customary and 
traditional use of fish and game for personal and 
family consumption is a principal characteristic 
of its economy; and

2) that the use by an area or community of the 
particular game population or fish stock is 
customary and traditional, as determined under the 
eight criteria in 5 AAC 99.010 (Enclosure 1).



T H I S  D O C U M E N T  
H A S  B E E N  R E P H O T O G R A P H E D  

T O  A S S U R E  L E G I B I L I T Y



O f f e r e d :  5 / 1 1 / 8 5
R e f e r r e d :  Rules

Original sponsor: Rules/Governor

1 IN THE SENATE BY THE RULES COMMITTEE

2 HOUSE CS FOR CS FOR SENATE BILL NO. 232 (Rules) am H

3 IN THE LEGISLATURE CF THE STATE OF ALASKA

A FOURTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to minimum work commitments in oil

7 and gns leases; and providing for an effective dace."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 38.05.180(h) is amended to read:

10 (h) The commissioner may include terms in any oil and gas lease

11 imposing a minimum work commitment on the lessee. These terms shall

12 be made public before the sale, and may include appropriate penalty

13 provisions to take effect in the event the lessee does not fulfill the

1A minimum work commitment. If [SHOULD] it is [0E] demonstrated that a

15 lease has been proven unproductive by actions of adjacent lease hold-

16 ers, the commissioner may set aside a work commitment. The commis-

17 sioner may waive for a period not to exceed one two-year period any

13 term of a minimum work commitment if the commissioner makes a written

19 finding either that conditions preventing drilling or exploration were

20 beyond the lessee's reasonable ability to forsee or concrol or that

21 the lessee has demonstrated through good faith efforts an intent and

22 ability to d rill or develop the lease during the te:.m of the waiver.

23 * Sec. 2. This Act takes effect immediately in accordance with AS 01.- 

2A 10.070(c).

-1- HCS CSSB 2 3 2 (Rls) am H





D E P A R T M E N T  OF FISH A N D  G A  ME BOX 3-2000
JUNEAU ALASKA 99802 
PHONE (907) 465-1110

BILL SHEFFIELD, GOVERNOR

DIVISION OF BOARDS /
August 27, 1986

Dear Reviewer:

Enclosed is information describing the subsistence law 
adopted by the 1986 Legislature and how the Boards of 
Fisheries and Game will implement it. At their joint 
meeting in Anchorage November 23-26, the boards will 
determine what communities or areas in the state have 
economies in which non-commercial customary and traditional 
use of fish and wildlife for personal or family consumption 
is a principal characteristic. These areas will be 
considered "rural areas" for purposes of the subsistence 
law. The Legislature clarified that subsistence uses occur 
only in rural areas.

Written public comments on rural designations and oral 
testimony will be taken at the board meeting. The boards 
need a wide variety of information about fish and wildlife 
use and its role in the economies of Alaskan communities in 
order to make these decisions. They will be using 
information from the Alaska Department of Fish and Game and 
other agencies, but they also need to hear from fish and 
game advisory committees, regional advisory councils, and 
other members of the public about the significance of fish 
and wildlife to their local economies.

If you wish to have your written comments included and 
indexed in the board's working books, they must be delivered 
to the Alaska Department of Fish and Game, Division of 
Boards, P. O. Box 3-2000, Juneau, AK 99802 before 
November 17, 1986. Further sources of information about the 
board process are listed at the end of the enclosed report.

Sincerely,

Don Collinsworth 
Commissioner

Enclosure



ALASKA'S NEW SUBSISTENCE LAW-- 
WHAT DOES IT MEAN AND HOW DOES IT WORK?

Alaska Department of Fish and Game

August 27, 1?86

In May 1986, the Alaska Legislature adopted several major 
changes to the state's subsistence law. These changes 
ensured that the state retained management of fish and game 
on all lands in Alaska. In June 1986, the Board of Game 
held an emergency meeting and eliminated the controversial 
Tier II hunting regulations. The emergency meeting provided 
some experience in implementing the new law.

Beginning with the next meeting of the Joint Board in 
November, both the Board of Fisheries and the Board of Game 
will begin to implement routinely the requirements of the 
new subsistence law, which are similar, but not identical 
to, the boards' approach before the Madison decision by the 
Alaska Supreme Court in 1985.

This report describes the subsistence law and how it works. 
It is intended to give the public, including fish and game 
advisory committee members, the information they need to 
participate in the board process.

WHAT DOES THE NEW SUBSISTENCE LAW REQUIRE?

The changes made in 1986 clarified what the Legislature 
intended the subsistence law to do. They confirmed that the 
Boards of Fisheries and Game should identify subsistence 
uses as customary and traditional uses of fish and game by 
people living in rural communities and areas. They also 
confirmed that hunting and fishing regulations should 
provide for subsistence uses. And they confirmed that 
subsistence has a preference over other uses when there is a 
resource shortage.

Under the new law, for a use of fish and game to be a 
subsistence use, the boards must make two findings:

1) that the area or community where the use occurs is 
"rural," that is, noncommercial, customary and 
traditional use of fish and game for personal and 
family consumption is a principal characteristic 
of its economy; and

2) that the use by an area or community of the 
particular game population or fish stock is 
customary and traditional, as determined under the 
eight criteria in 5 AAC 99.010 (Enclosure 1).


