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K E N A I  R I V E R  S P O R T F I S H I N G
2819 Dawson 

Anchorage, Alaska 99503 
907-276-2222

October 31, 1985

Senator Mitch Abocd 
1024 West 6th Avenue 
Anchorage, Alaska 99501

Dear Senator Abood:

The Kenai River Sportfishing Association wishes to go on record as 
being in support of the position put forth by the Alaska Sportfishing 
Association advocating six specific revisions to the subsistence statute, 
(see attached)

We feel these revisions are entirely reasonable and can be imple­
mented in this legislature, if necessary. In most cases these suggested 
amendments are things the Board of Fisheries has attempted to implement 
during past regulatory meetings.

If we are to realistically manage and allocate our resources fairly 
among all Alaskans, the Boards of Fish & Game must have the paver and 
flexibility to make realistic allocation decisions based on biological 
concerns. '

Sincerely,

Robert C. Penney, Chairman
Kenai River Sportfishing Association

\cc: Alaska Sportfishing Association



November 5, 1985

Alaska Sportfishing Association 
Anchorage, Alaska

Att: Russ Redick

Dear Russ,

Thank you for attending the October 1985 meeting of Alaska Professional 
Sportfishing Association and explaining your organizations position on 
SUBSISTANCE USE in Alaska.

A.P.S.A. is in agreement with the six points of SUBSISTANCE USE pointed 
out in your position paper and give you our unanimous supDort in following' 
this effort to resolve subsistance use in the State.

Sincerly.

William R. Martin, President
Alaska Professional Sportfishing Association



ALASKA SPORTFISHING ASSOCIATION INPUT - SUBSISTENCE I

(1) P O S I T I O N  S T A T E M E N T

S u b s i s t e n c e  h a r v e s t s  s h o u l d  be  b a s e d  o n  m e e t i n g  t h e  p r o t e i n  n e e d s  a n d ,  in 

s o m e  c a s e s ,  s i g n i f i c a n t  c u l t u r a l  n e e d s  of the h a r v e s t e r s .  O n e  s p e c i e s  s h o u l d  

be s u b s t i t u t a b l e  f o r  a n o t h e r  c o m p a r a b l e  s p e c i e s ,  a n d  h a r v e s t  s h o u l d  o c c u r  on  

t h o s e  s p e c i e s  t hat a r e  m o s t  a b u n d a n t  a n d  b e s t  a b l e  to w i t h s t a n d  t h e  h a r v e s t .

B A C K G R O U N D

T h e  n e e d  f o r  the B o a r d  of F i s h e r i e s  to be a b l e  to s h i f t  s u b s i s t e n c e  h a r v e s t s  

to t h e  m o s t  a b u n d a n t  s p e c i e s  is s t a t e w i d e ,  in a p p l i c a t i o n .  H o w e v e - ,  it is 

m o s t  c l e a r l y  d e m o n s t r a t e d  b y  th e  e x i s t i n g  C o o k  I n l e t  s i t u a t i o n .  C u r r e n t  l a w  

s t i p u l a t e s  t h a t  s u b s i s t e n c e  h a r v e s t s  a r e  b a s e d  o n  " c u s t o m a r y  a n d  t r a d i t i o n a l "  

h a r v e s t  p a t t e r n s .  T h e  c o u r t s ,  as  in t h e  T y o n e k  c a s e  in C o o k  I n l e t ,  r u l e d  

th a t  h a r v e s t s  o r i g i n a l l y  w e r e  a s p r i n g  f i s h e r y  o n  K i n g  S a l m o n ,  a n d  t h u s  t he 

B o a r d  o f  F i s h e r i e s  c o u l d  n o t  s h i f t  to a m o r e  a b u n d a n t  s p e c i e s  o f  s a l m o n  f or 

the T y o n e k  f i s h e r y .

T h e  h i s t o r y  of m o d e r n  s u b s i s t e n c e  in C o o k  I n l e t  is t h a t  it w a s  c h i e f l y  

c o n d u c t e d  b y  c o m m e r c i a l  f i s h e r m e n  w h o  a l r e a d y  o w n e d  g i l l  n e t s .  T h e s e  p e o p l e  

f i s h e d  f o r  s u b s i s t e n c e  e a r l y  in th e  s e a s o n  u n t i l  s u f f i c i e n t  s a l m o n  w e r e  

a v a i l a b l e  to h a r v e s t  c o m m e r c i a l l y .  T h e y  t h e n  f i s h e d  c o m m e r c i a l l y  u n t i l  t he 

lat e  f a l l ,  w h e n  t h e y  a g a i n  s u b s i s t e n c e  f i s h e d  f o r  t h e i r  w i n t e r  f o o d  s u p p l y .  

In r e c e n t  y e a r s  t he B o a r d  of F i s h e r i e s  a l l o c a t e d  e a r l y  a n d  l a t e  run s  to 

s p o r t  f i s h e r m e n  a n d  th e  l a r g e  m i d - s e a s o n  r u n s  t o  c o m m e r c i a l  i n t e r e s t s .  T h e  

r e s u l t ,  at l e a s t  in C o o k  I n l e t ,  w a s  t h a t  s u b s i s t e n c e  f i s h e r i e s  a r e  d i r e c t e d  

u p o n  t h e  s m a l l  r u n s  g i v e n  to s p o r t  f i s h e r m e n  r a t h e r  t h a n  t h e  h u g e  m i d - s e a s o n  

ru n s  w h i c h  h a v e  a c o m m e r c i a l  p r i o r i t y .

A  c l a s s i c  e x a m p l e  is t he f all K e n a i  S i l v e r  r un, w h i c h  h a s  a l o n g - t e r m  

a v e r a g e  h a r v e s t  of 1 3 , 2 0 0  f i sh. C u r r e n t l y ,  t h e  s u b s i s t e n c e  a l l o c a t i o n  f r o m  

t h i s  r u n  is 1 3 , 0 0 0  S i l v e r s . . . e s s e n t i a l l y  the e n t i r e  run .

(2) P O S I T I O N  S T A T E M E N T

C e r t a i n  a r e a s  e x i s t  w h e r e  th e  f i s h e r y  r e s o u r c e s  a r e  so  s e n s i t i v e  t h a t  the

e f f i c i e n t  h a r v e s t  m e t h o d s  a s s o c i a t e d  w i t h  s u b s i s t e n c e  f i s h i n g  ( g i l l  n e t s ? )  

w o u l d  d e s t r o y  t h o s e  r e s o u r c e s .  T h e  B o a r d  of  F i s h e r i e s  m u s t  c o n t i n u e  to h a v e  

t h ’ a u t h o r i t y ,  u p o n  a f o r m a l  f i n d i n g  of f a c t ,  to c l o s e  s u c h  a r e a s  to

s u b s i s t e n c e  f i s h i n g  w h i l e  s t i l l  a l l o w i n g  l e s s  e f f i c i e n t  m e t h o d s ,  s u c h  as 

p o l e  a n d  line.

B A C K G R O U N D

An  e x a m p l e  of  t h i s  p r o b l e m  is t he t r o p h y  R a i n b o w  t r o u t  s t r e a m s  of th e

I l l i a m n a  L a k e  D r a i n a g e .  T r o u t  in t h e s e  s t r e a m s  g r o w  v e r y  s l o w l y  w i t h  s o m e



l a r g e  t r o u t  b e i n g  o v e r  10 y e a r s  o f  a g e .  T h e s e  t r p u t  a l s o  o c c u r  in l i m i t e d  

n u m b e r s .  C o u n t s  by  A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e  p e r s o n n e l  h a v e ,  d u r i n g  

s o m e  y e a r s  a n d  in s o m e  s t r e a m s ,  f o u n d  l e s s  t h a n  1 , 0 0 0  a d u l t  t r o u t .  A b o u t  

1 9 7 5  o n e  g i l l  net, s e t  i l l e g a l l y  d u r i n g  o n e  n i g h t ,  c a u g h t  n e a r l y  t e n  p e r c e n t  

of t h e  a d u l t  R a i n b o w  t r o u t  in L o w e r  T a l a r i c  C r e e k .  T h e  B o a r d  o f  F i s h e r i e s  

h a s  r e c o g n i z e d  the f r a g i l e  s t a t e  of  t he R a i n b o w  t r o u t  r e s o u r c e  in t h a t  a r e a ,  

a n d  c u r r e n t  r e g u l a t i o n s  a l l o w  o n l y  o n e  R a i n b o w  t r o u t  to be  t a k e n  p e r  d a y ;  no 

b a i t  o r  t r e b l e  h o o k s  a r e  a l l o w e d  to r e d u c e  i n c i d e n t a l  h o o k i n g  m o r t a l i t y .  

G i l l  n e t s  h a v e  b e e n  b a n n e d  in a n d  n e a r  t h e s e  s t r e a m s  f o r  a p p r o x i m a t e l y  10 

y e a r s .  H o w e v e r ,  s i n c e  s u b s i s t e n c e  f i s h e r i e s  w e r e  a l l o w e d  in t h e s e  a r e a s  at 

one t i m e ,  t he M a d i s o n  d e c i s i o n  a p p e a r s  to  g r a n t  p r i o r i t y  to t h e  u s e  of  

s u b s i s t e n c e  g i l l  n e t s  o v e r  p o l e  a n d  l i n e  a n g l i n g .

(3) P O S I T I O N  S T A T E M E N T

T h a t  t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  g e a r  in A S  1 6 . 0 5 . 9 4 0 ( 2 2 )  is p r o p e r  a n d  

s h o u l d  n o t  b e  a m e n d e d .  T h a t  d e f i n i t i o n  d o e s  no t  n o r m a l l y  a l l o w  p o l e  a n d  

l i n e  to  be u s e d  as  s u b s i s t e n c e  g e a r .
i

BA C K G RO U N D

W e  s t r o n g l y  b e l i e v e  t h a t  p o l e  a n d  l i n e  s h o u l d  n o t  b e  i n c l u d e d  f o r  s u b s i s t e n c e  

u s e  f o r  s e v e r a l  r e a s o n s :

(1) T h e  p r e s e n t  p r o b l e m  w i t h  s u b s i s t e n c e  is p r i n c i p a l l y  t h a t  o n e  A l a s k a n  h a s  

b e e n  g i v e n  p r i o r i t y  o v e r  a n o t h e r  A l a s k a n  b a s e d  s o l e l y  o n  w h e r e  he  l i v e s .  

W e  d i s a g r e e  w i t h  t h a t  c o n c e p t .  I n c l u d i n g  p o l e  a n d  l i n e  u s e r s  in s u b s i s­

t e n c e  w o u l d  s i m p l y  i n c r e a s e  t h e  p r o b l e m  b y  g i v i n g  m o r e  p e o p l e  a p r i o r i t y .  

W e  c a l l  f o r  a m a j o r  r e d u c t i o n  in t he n u m b e i  o f  p e o p l e  h a v i n g  a p r i o r i t y  

o r  p r e f e r e n c e .  W e  h a v e ,  si-nce 1978, d i s a g r e e d  w i t h  t he c o n c e p t  o f  g i v i n g  

p r i o r i t y  to o n e  p e r s o n  o v e r  a n o t h e r .  A d d i n g  p o l e  a n d  l i n e  w o u l d  be  

n o t h i n g  m o r e  t h a n  g i v i n g  s p o r t  f i s h e r m e n  a p r i o r i t y  o v e r  c o m m e r c i a l  

u s e r s .  W e  r e j e c t  t h a t  p r e m i s e .

(2) P o l e  a n d  line s u b s i s t e n c e  u s e r s  w o u l d  c r e a t e  a n  e n f o r c e m e n t  n i g h t m a r e .  

H o w  w o u l d  we  d i s t i n g u i s h  b e t w e e n  s u b s i s t e n c e  h a r v e s t e r s  a n d  s p o r t  ( n o n­

r e s i d e n t ? )  f i s h e r m e n ?

(4) P O S I T I O N  S T A T E M E N T

T h a t  a s e t  of p e r s o n a l - u s e  f i s h i n g  r e g u l a t i o n s  is n e e d e d  to a l l o w  th e  

h a r v e s t  of  fish, w h e n  t h e y  o c c u r  in n u m b e r s  e x c e s s  to e s c a p e m e n t  a n d  

c o m m e r c i a l / c o n s u m p t i v e  n e e d s .

B A C K G R O U N D

In m a n y  a r e a s  of t h e  s t a t e ,  l a r g e  n u m b e r s  o f  f i s h  ( c o m m o n l y  s a l m o n )  o c c u r  

w h i c h  a r e  e x c e s s  to s p a w n i n g  n e e d s  a n d  a r e  no t  h a r v e s t e d  by c o m m e r c i a l ,  

s u b s i s t e n c e ,  o r  s p o r t  f i s h e r m e n .  P e r s o n a l - u s e  r e g u l a t i o n s  m a y  be  an  i d e a l  

t o o l  f or t he B o a r d  of  F i s h e r i e s  to a l l o w  the h a r v e s t  of  t h e  f i s h  o n  an  e q u a l



p r i o r i t y  b a s i s  w i t h  o t h e r  u s e r  g r o u p s . P e r s o n a l - u s e  r e g u l a t i o n s  w e r e  c r e a t e d '  

b y  t h e  B o a r d  of  F i s h e r i e s  for e x a c t l y  t h i s  p u r p o s e .  H o w e v e r ,  the M a d i s o n  

d e c i s i o n  v a s t l y  e x p a n d e d  s u b s i s t e n c e  q u a l i f i c a t i o n s ,  a n d  p e r s o n a l - u s e  h a r v e s t­

e r s  h a v e  n o w  b e e n  i n c l u d e d  in s u b s i s t e n c e  w i t h  a p r i o r i t y  o v e r  o t h e r  u s e r s .  

T h e  l e g i s l a t u r e  s h o u l d  e n a c t  p e r s o n a l - u s e  r e g u l a t i o n s ,  b y  s t a t u t e ,  to p e r m i t  

h a r v e s t  of  f i s h e r i e s  r e s o u r c e s  on a n  e q u a l  p r i o r i t y  b a s i s .

'
V

(5) P O S I T I O N  S T A T E M E N T

R a i n b o w / S t e e l h e a d  t r o u t  s h a l l  n o t  

B o a r d  of  F i s h e r i e s  s h a l l  c o n t i n u e  

h a r v e s t  of  t h i s  s p e c i e s  to a n y  u s e r  

b a s i s .

be  s u b j e c t  a s u b s i s t e n c e  p r i o r i t y .  T h e  

t o  h a v e  t he a u t h o r i t y  to a l l o c a t e  t he 

g r o u p  w i t h o u t  p r i o r i t y  o n  a c a s e  by c a s e

B A C K G R O U N D

D e s p i t e  A l a s k  r e p u t a t i o n  as h a v i n g  s o m e  o f  t he w o r l d ' s  b e s t  R a i n b o w  

f i s h i n g ,  R a i n o o w  L r o u t  in t h i s  s t a t e  a r e  l i m i t e d  b o t h  in n u m b e r  a n d  

l o c a t i o n .  O n l y  in  B r i s t o l  B a y  a n d  C o o k  I n l e t  do m a j o r  n u m b e r s  of R a i n b o w  

t r o u t  o c c u r .  F o r  1 9 83, the l a t e s t  y e a r  f or w h i c h  c o m p l e t e  c a t c h  d a t a  e x i s t ,  

t h e  e n t i r e  s t a t e w i d e  R a i n b o w  h a r v e s t  w a s  l e s s  t h a n  1 7 5 , 0 0 0  f i sh. A p p r o x i­

m a t e l y  1 2 5 , 0 0 0  o f  t h e s e  f i s h  w e r e  f r o m  C o o k  I n l e t  w a t e r s ,  a n d  o v e r  h a l f  o f  

t h e  s t a t e w i d e  t o t a l  w e r e  s m a l l  s t o c k e d  t r o u t  f r o m  l a k e s  a d j a c e n t  to u r b a n  

c e n t e r s .

R a i n b o w  t r o u t  in A l a s k a  a r e  n o t  o n l y  l i m i t e d  in n u m b e r ,  t h e y  a r e  s l o w -  

g r o w i n g ,  a n d  s t o c k s  a r e  v e r y  e a s i l y  d a m a g e d .  In r e c o g n i t i o n  of t h e s e  f a c t s ,  

t h e  B o a r d  of  F i s h e r i e s  r e g u l a t e s  w i l d  R a i n b o w  s t o c k s  w i t h  v e r y  s t r i n g e n t  b a g  

l i m i t s , - i n  m a n y  c a s e s  a l l o w i n g  o n l y  o n e  t r o u t  p e r  day .

(6) P O S I T I O N  S T A T E M E N T

S u b s i s t e n c e  f i s h i n g  in C o o k  I n l e t  w a t e r s  s h o u l d  be l i m i t e d  to the a r e a s  

a d j a c e n t  to E n g l i s h  Bay ,  P o r t  G r a h a m ,  a n d  T y o n e k ,  as p r e v i o u s l y  d e s i g n a t e d  

b y  t he B o a r d  of F i s h e r i e s .  A l l  o t h e r  n o n - c o m m e r c i a l  n et f i s h i n g  in C o o k  

I n l e t  s h o u l d  be  c o n d u c t e d  u n d e r  p e r s o n a l - u s e  r e g u l a t i o n s .

B A C K G R O U N D

T h i s  is the o n l y  r e c o m m e n d a t i o n  o f  t h e  A l a s k a  S p o r t f i s h i n g  A s s o c i a t i o n  

r e l a t i n g  to a s p e c i f i c  a r e a  of  the s t a t e .  W e  m u s t  f a c e  the fact t hat C o o k  

I n l e t  is u n i q u e .  O v e r  h a l f  the s t a t e ' s  p o p u l a t i o n  r e s i d e s  in t h i s  d r a i n a g e .  

M o s t  of t h e s e  p e o p l e  h a v e  a c c e s s  o n l y  to  C o o k  I n l e t  f i s h e r y  S L O c k s .  

A c c o r d i n g  to F i s h  a n d  G a m e  d a t a ,  a p p r o x i m a t e l y  1 4 0 , 0 0 0  s p o r t  f i s h e r m e n  a n d  

s e v e r a l  t h o u s a n d  c o m m e r c i a l  f i s h e r m e n  u t i l i z e  C o o k  I n l e t  f i s h e r i e s ,  in 

a d d i t i o n  to p e r s o n s  w i s h i n g  s u b s i s t e n c e  f i s h i n g  p r i v i l e g e s .

R e g u l a t i o n s  p r o m u l g a t e d  b y  the B o a r d  o f  F i s h e r i e s ,  a f t e r  p a s s a g e  o f  t he 1 9 7 8  

s u b s i s t e n c e  law, r e s t r i c t e d  g i l l  n et s u b s i s t e n c e  f i s h i n g  to r e m o t e  v i l l a g e s  

o f  C o o k  I m e t .  T h e s e  r e g u l a t i o n s  s u c c e s s f u l l y  a v o i d e d  t he i n t e n s e  c o n f l i c t  

w h i c h  r e s u l t e d  w h e n  p r i o r i t y  m a n d a t e d  s u b s i s t e n c e  g i l l  n e t t i n g  w a s  o p e n e d  in 

h i g h - u s e  w a t e r s  a c c e s s a b l e  to t he C o o k  I n l e t  h i g h w a y  s y s t e m s .



Wo h a v e  no  o b j e c t i o n  to  c o n t i n u e d  s u b s i s t e n c e  h a r v e s t s  b y  a n y  A l a s k a n  in t h e  

t h r e e  c o m m u n i t i e s  n o t e d  a b o v e .  H o w e v e r ,  in b a s i c  f a i r n e s s  to all A l a s k a n s

l i v i n g  in C o o k  I n l e t  a n d  to a v o i d  t he i n e v i t a b l e  f u t u r e  c h a o t i c  c o n t r o v e r s y  

a s s o c i a t e d  w i t h  p r i o r i t y  m a n d a t e d  g ill net f i s h e r i e s ,  in t he r e m a i n d e r  of 

C o o k  I n l e t  s u b s i s t e n c e  f i s h e r i e s  s h o u l d  n ot be p e r m i t t e d . We  w i s h  to m a k e

c l e a r  t hat we  b e l i e v e  t h a t  g i l l  net ,  or  d i p  n e t  f i s h e r i e s ,  m a y  be d e s i r a b l e

in c e r t a i n  t i m e s  a n d  f o r  s i t e s  in C o o k  I n l e t  w a t e r s .  H o w e v e r ,  it is c r i t i c a l  

t h a t  t h e s e  f i s h e r i e s  be p e r m i t t e d  on  a n o n - p r i o r i t y  b a s i s  b y  t h e  B o a r d  o f

F i s h e r i e s  u n d e r  p e r s o n a l - u s e  r e g u l a t i o n s .
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Chairman, Senate Resource* Commiilee 
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SENATOR
2957 SHELDON JACKSON STREET 
ANCHORAGE. ALASKA 99508

U hil; m Juneau 
POUCH V 

JUNE AU. ALASKA 99811 
(907)465-3818

Senate

The Editor May 2, 1986
The Anchorage Times 
Box 40
Anchorage, Alaska 99510 

Dear Sir:

One of the main reasons we fought to become a state was to
control our own resources. We are now on the brink of giving
that control away. If the Senate fails to pass a subsistence 
bill that complies with federal law by June 1, we will lose 
management of our own fish and game on public land.

Despite this, some legislators are determined to block passage
of a subsistence bill or pass one that does not comply with 
federal law. They believe that out of the resulting political 
chaos a strong movement would develop to change federal l a v  
Such an approach is playing Russian roulette with our 
resources.

Nothing in the passage of a bill precludes court challenges or 
legislative attempts to change federal law. These things, 
however, take long periods of time with doubtful results. It 
is not necessary to put our resources at risk to make a 
symbolic point.

The Senate Resources Committee Substitute for HB 288 is a good 
bill. It has widespread public acceptance, complies with 
federal law, and is a fair and workable solution for the 
subsistence issue. It is vital that this bill pass.

Sincerely yours,

Senator Arliss Sturgulewski 
Senate District F



DEPARTMENT OF THE ARMY
HEADQUARTERS, 8th INFANTRY DIVISION (LIGHT) 

FORT RICHARDSON, ALASKA 99505-5000
A p r i l  15, 1 9 8 6

REPLY TO ATTENTION OFi

O f f i c e  of  t h e  S t a f f  J u d g e  A d v o c a t e

Mr. M c K i e  C a m p b e l l ,  S e n i o r  A d v i s o r  

A l a s k a  S t a t e  L e g i s l a t u r e  

S e n a t e  R e s o u r c e s  c o m m i t t e e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  M c K i e :

I h a v e  f i n i s h e d  m y  r e v i e w  of  HB 2 88 a n d  t h e  S e c t i o n a l  as we  

d i s c u s s e d .  As  I t o l d  y o u ,  I a m  d i s a p p o i n t e d  t h a t  t h e  b i l l  d o e s  

n o t  a d d r e s s  m i l i t a r y  l a n d s  a s  a s e p a r a t e  F e d e r a l  i s s u e  as  

1 0  US  2 6 7 1  d e a l i n g  w i t h  m i l i t a r y  l a n d s ,  p r e d a t e d  A N I L C A  a n d  as  

A N I L C A  b y  its t e r m s ,  d o e s  n o t  c h a n g e  e x i s t i n g  F e d e r a l  l a w  on  

s u b s i s t e n c e  h u n t i n g  i s s u e s .  It is p e r h a p s  e v e n  m o r e  u n f o r t u n a t e  

t h a t  t h e  S e c t i o n a l  r e f e r s  t h r o u g h o u t  to " F e d e r a l  law" ( m e a n i n g  

A N I L C A )  a n d  o c c a s i o n a l l y  m a k e s  a s t a t e m e n t  w h i c h  d i r e c t l y  

c o n t r a d i c t s  10 U S C  2671. Y o u  h e l l  m e  t h a t  y o u  d o n ' t  s e e  t h a t  as 

m u c h  of  a p r o b l e m ,  b u t  I h a v e  s p e n t  a lo t  of t i m e  d u r i n g  t h e  

l a s t  y e a r  d i s c u s s i n g  t h i s  p r o b l e m  w i t h  S t a t e  o f f i c i a l s  a n d  t h e i r  

a t t o r n e y s ,  a n d  t h e r e  is a ti.emendous a m o u n t  of  c o n f u s i o n  in t h i s  

a r e a  a l r e a d y .  Y o u  t e l l  m e  t h a t  HB  288 w i l l  r e t u r n  us to t he 

p r e - 1 9 8 5  s t a t u s  q u o  a n d  s i n c e  w e  h a d  f e w  p r o b l e m s  t h e n  w i t h  o ur 

m i l i t a r y  h u n t s ,  w e  s h o u l d  h a v e  f e w  in t he f u t u r e .  T h e  p r e - 1 9 8 5  

s t a t u s  q u o  is n o t  a s o l u t i o n  s i n c e  it a l s o  p r o v i d e d  f o r  T i e r  I 

a n d  T i e r  II s u b s i s t e n c e  h u nts.

I a m  e n c l o s i n g  a c o p y  of t h e  l e t t e r  f r o m  M r. J o h n s o n ,  D e p u t y  

A s s i s t a n t  S e c r e t a r y  of  t h e  A r m y ,  t o  S e n a t o r  S t e v e n s  in t h e  h o p e  

y o u  c a n  i n c l u d e  it in t h e  r e c o r d  w i t h  t he d o c u m e n t s  a c c o m p a n y i n g  

H B  288. I a l s o  w a n t  to  a c c e p t  y o u r  o f f e r  to a d d  s o m e  c l a r i f y i n g  

l a n g u a g e  to t h e  r e c o r d  t o  i n d i c a t e  t h a t  t h e  r e f e r e n c e s  to 

" F e d e r a l  l a w "  in t h e  S e c t i o n a l  is a r e f e r e n c e  s o l e l y  t o  A N I L C A .

T h a n k  y o u  f o r  y o u r  e f f o r t s  to  a m e l i o r a t e  s o m e  of  t h e  

c o n f u s i o n  in  t h i s  a r ea.

H n c l o s u r e C  '. B a s h a m

Lie. ->ant C o l o n e l ,  J u d g e  A d v o c a t e

G e ~  l's c o r p s  

S t a f f  J u d g e  A d v o c a t e



D E P A R T M E N T  O F  T H E  A R M Y

OFFICE OF THE ASSISTANT SECRETAR*! 
WASHINGTON, DC 2 0 3 10 -0 103

1 3 MhR '986

Honorable Ted Stevens 
United States Senate 
Washington, D. C. 20510

D e a r  S e n a t o r  S t e v e n s :

Reference is made to your request, regarding 
Department of the Army hunting policy on military 
lands, specifically as it pertains to compliance 
with state fish and game laws.

The basic federal lav; regulating hunting 
on military reservations is 10 USC 2671. This s 
implemented by Army Regulation 420-74, Natural 
Resources Land, Forest and Wildlife Management. 
The policy as stated in Army Regulation 420-74 
is that all hunting, fishing or trapping on a 
military installation or facility under the 
control of the Department of the Army will be 
in accordance with federal lav/s and the Jish and 
game laws of the state in which it is located.
Any individual who desires to hunt on a military 
reservation must obtain a license from the state 
in which the installation is located except when 
state laws do not recognize residency status of 
military personnel permanently assigned as spec­
ified in 10 USC 2671. The installation commander 
may then issue a permit to military personnel to 
hunt on the installation without securing an 
appropriate state license. This is the situation 
in Alaska since the state does not grant resi­
dency privileges to military personnel until they 
have resided within the state for twelve months. 
All other 'state game laws (e.g. bag limits, 
seasons, etc.) are still applicable.



It is the Army's policy to permit maximum 
public use of installations for hunting in 
keeping with safety, security and other manage­
ment constraints and after the needs of the 
military are met. It is the installation 
commander's responsibility to determine the 
degree of public use which can be accommodated.

As you know, the Commanding General, 172nd 
Infantry Brigade (Alaska), chose to postpone 
scheduled subsistence hunts on military land 
until an agreement is reached ensuring that 
military personnel will not be subject -to dis­
crimination based on non-residency status. I 
have been advised that the Alaska Department of 
Fish and Game did not object to this decision and 
supports legislation to correct inconsistencies 
between the state and federal laws. We will 
advise the appropriate Army activities to work 
toward an early resolution of this matter so that 
subsistence hunting can be assured this next 
season. In the interim, our legal counsel will 
be asked to review the issue and advise, before 
the next hunting season, on how the legal incon­
sistencies can be corrected. Be assured our 
concerns are both for the people of Alaska and 
our military personnel. Your support is 
appreciated.

Sincerely,

Deputy A s s i s

(Installations and Housing) 
O A S A ( I & L )
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IN THE HOUSE BY THE RESOURCES COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 288 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the taking of fish and game for

subsistence and personal use; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251(a)(6) is amended to read:

(6) classifying as commercial fish, sport fish, personal

use fish, subsistence fish, or predators or other categories essential

for regulatory purposes;

* Sec. 2. AS 16.05.251(a) is amended by adding a new paragraph to read: 

(12) regulating commercial, sport, subsistence, and personal

use fishing as needed for the conservation, development, and utiliza­

tion of fisheries.

* Sec. 3. AS 16.05.255(a) is amended by adding a new paragraph to read:

(10) regulating sport hunting and subsistence hunting as

needed for the conservation, development, and utilization of game.

* Sec. 4. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME.

(a) The Board of Fisheries and the Board of Game shall identify the 

fish stocks and game populations, or portions of stocks and popu­

lations, that are customarily and traditionally used for subsistence 

in each rural area identified by the boards.

(b) The boards shall determine

(1) what portion, if any, of the stocks and populations

identified under (a) of this section can be harvested consistent with

-1- SCS CSHB 288(Res)

_____________

-1- SCS CSHB
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sustained yield; and

(2) how much of the harvestable portion is needed to pro­

vide a reasonable opportunity to satisfy the subsistence uses of those 

stocks and populations.

(c) The boards shall adopt subsistence fishing and subsistence 

hunting regulations for each stock and population for which a harvest- 

able portion is determined to exist under (b)(1) of this section. If 

the harvestable portion is not sufficient to accommodate all consump­

tive uses of the stock or population, but is sufficient to accommodate 

subsistence uses of the stock or population, then nonwasteful subsis­

tence uses shall be accorded a preference over other consumptive uses, 

and the regulations shall provide a reasonable opportunity to satisfy 

the subsistence uses. If the harvestable portion is sufficient to

accommodate the subsistence uses of the stock or population, then the 

boards may provide for other consumptive uses of the remainder of the 

harvestable portion. If it is necessary to restrict subsistence 

fishing or subsistence hunting in order to assure sustained yield or 

continue subsistence uses, then the preference shall be limited, and 

the boards shall distinguish among subsistence us«rs, by applying the 

following criteria:

(1) customary and direct dependence on the fish stock or 

game population as the mainstay of livelihood;

(2) local residency; and

(3) availability of alternative resources.

(d) The boards may adopt regulations consistent with this sec­

tion that authorize taking for nonsubsistence uses a stock or popula­

tion identified under (a) ô  this section.

(e) Fish stocks and game populations, or portions of fish

stocks and game populations, not identified under (a) of this section
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may be taken only under nonsubsistence regulations.

(f) Takings authorized under this section are subject to reason­

able regulation of seasons, catch or bag limits, and methods anc 

means. Takings and uses of resources authorized under this section 

are subject to AS 16.05.831 and AS 16.30.

Sec. 16.05.259. ADMINISTRATIVE APPEALS. The Board of Fisheries 

and the Board of Game, acting jointly, may establish by regulation an 

appeal procedure for persons aggrieved by the adoption or repeal of a 

regulation.

* Sec. 5. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.261. NO SUBSISTENCE DEFENSE. In a prosecution for 

the taking of fish or game in violation of a statute or regulation, it 

is not a defense that the taking was done for subsistence uses.

* Sec. 6. AS 16.05.330 is amended by adding a new subsection to read:

(c) The Board of Fisheries and the Board of Game may adopt

regulations providing for the issuance and expiration of subsistence 

permits for areas, villages, communities, groups, or individuals as 

needed for authorizing, regulating and monitoring the subsistence 

harvest of fish and game. The boards shall adopt these regulations 

when the subsistence preference requires a reduction in the harvest of 

a fish stock or game population by nonsubsistence users.

* Sec. 7. AS 16.05.940(22) is amended to read:

(22) "subsistence fishing" means the taking of, fishing for, 

or possession of fish, shellfish, or other fisheries resources by a 

resident domiciled in a rural area of the state for subsistence uses 

with gill net, seine, fish wheel, long line, or other means defined by 

the Board of Fisheries;

* Sec. 8. AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the noncommercial, customary

-3- SCS CSHB 288(Res)
’
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and traditional uses iIN ALASKA] of wild, renewable resources by a 

resident domiciled in a rural area of tbe state for direct personal or 

family consumption as food, shelter, fuel, clothing, tools, or trans­

portation, for the making and selling of handicraft articles out of 

nonedible by-products of fish and wildlife resources taken ftr per­

sonal or family consumption, and for the customary trade, barter, or 

sharing for personal or family consumption; iji [FOR THF I-UKr* />cS OF] 

this paragraph, "family" means [ALL] persons related by blood, mar­

riage, or adoption, and a [ANY] person living in [WITHIN] the house­

hold on a permanent basis;

* Sec. 9. AS 16.05.940 is amended by adding new paragraphs to read:

(28) "domicile" means the true and permanent home of a 

person from which the person has no present intention of moving and to 

which the person intends to return whenever the person is away; domi­

cile may be proved by presenting evidence acceptable to the boards of 

fisheries and game;

(29) "fish stock" means a species, subspecies, geographic 

. grouping or other category of fish manageable as a unit;

(30) "game population" means a group of game animals of a

single species or subgroup manageable as a unit;

(31) "personal use fishing" means the taking, fishing for,

or possession of finfish, shellfish, or other fishery resources, by

Alaska residents for personal use and not for sale or barter, with 

gill or dip net, seine, fish wheel, long line, or other means defined 

by the Board of Fisher-.es;

(32) "rural area" means a community or area of the state in 

which the noncommercial, customary, and traditional use of fish or 

game for personal or family consumption is a significant characteris­

tic of the economy of the community or area;

SCS CSHB 2 8 8 ( R e s )  - 4 -
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(33) "subsistence hunting" means the taking of, hunting for 

or possession of game by a resident domiciled in a rural area of th( 

state for subsistence uses by means defined by the Board of Game.

* Sec. 10. AS 16.05.251(b), 16.05.255(b), and 16.05.257 are repealed.

* Sec. 11. This Act takes effect June 1, 1986.
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T O :  S e n a t e  R e s o u r c e  C o m m it te e  M em bers M a rc h  5 ,  1 986

FRO M : S e n a t e  R e s o u r c e s  C o m m it te e  S t a f

R E :  SC S  f o r  CS f o r  HB 2 88  ( R e s o u r c e s )  "A n  A c t  r e l a t i n g  to  t h e  t a k in g  o f

f i s h  an d  game f o r  s u b s i s t e n c e  a n d  p e r s o n a l  u s e ;  an d  p r o v id in g  f o r  a n  

e f f e c t i v e  d a t e . "

T h i s  l e g i s l a t i o n  i s  d e s ig n e d  to  c o m p ly  w i t h  T i t l e  V I I I  o f  P u b l i c  La w  

9 6 - 4 8 7 ,  t h e  A la s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t io n  A c t .

S e c t i o n  1 am ends t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  F i s h e r i e s  f o r  c l a s s i f y i n g  

f i s h  s t o c k s  w h e n e v e r  t h e  b o a rd  f i n d s  i t  n e c e s s a r y  f o r  r e g u l a t o r y  

p u r p o s e s .  Two new  c a t e g o r i e s  a r e  a d d e d . T h e y  a r e  " p e r s o n a l  u s e  f i s h "  

an d  " s u b s i s t e n c e  f i s h . "  S m a l l  p e r s o n a l  u s e  f i s h e r i e s  e x i s t  o n  th e  

C o p p e r  R i v e r  an d  o n  som e s a lm o n  s t o c k s  on t h e  K e n a i  P e n i n s u l a ,  i n  

S o u t h e a s t  A l a s k a ,  an d  on  t h e  N a k n e k  R i v e r .  I n  a d d i t i o n  to  a r e a s  w h e re  

p e r s o n a l  u s e  f i s h i n g  a l r e a d y  o c c u r s ,  i t  i s  e n v i s io n e d  t h a t  p e r s o n a l  u s e  

f i s h e r i e s  w o u ld  b e  p a r t i c u l a r l y  a p p r o p r i a t e  i n  c e r t a i n  a r e a s  o f  th e  

s t a t e  t h a t  w e r e  c o n s id e r e d  r u r a l  b e f o r e  t h e  e n a c tm e n t  o f  t h i s  b i l l .

C l a s s i f y i n g  f i s h  f o r  p a r t i c u l a r  p u r p o s e s  d o e s  n o t  im p ly  t h a t  t h e  u s e s  

a r e  e x c l u s i v e  o f  o t h e r  u s e s .  H o w e v e r , a l l o c a t i o n  d e c i s i o n s ,  m an ag em ent 

c o n c e / .n s ,  o r  b i o l o g i c a l  c o n s i d e r a t i o n s  m ay i n  p a r t i c u l a r  c i r c u m s t a n c e s  

r e q u i : : e  t h a t  u s e  o f  a  f i s h  s t o c k  b e  r e s e r v e d  f o r  p a r t i c u l a r  u s e s  o r  t h a t  

c e r t a i n  u s e s  b e  e x c lu d e d .

S E C T IO N  B Y  S E C T IO N  A N A L Y S IS

S e c t i o n  1



♦
B e c a u s e  t h e  f i r s t  o f  t h e s e  tw o  new  s e c t i o n s ,  AS 1 6 . 0 5 . 2 5 8 ,  i s  im p o r t a n t  

an d  l o n g ,  t h e  d e t a i l e d  a n a l y s i s  o f  AS 1 6 . 0 5 . 2 5 8  i s  b y  s u b j e c t i o n .  I n  

b r i e f ,  AS 1 6 . 0 5 . 2 5 8 ( a )  p r o v id e s  f o r  t h e  i d e n t i f i c a t i o n  o f  t h o s e  f i s h  

s t o c k s  an d  gam e p o p u la t io n s  t h a t  a r e  s u b j e c t  t o  s u b s i s t e n c e  u s e s .  

S u b s e c t io n  ( b )  p r o v id e s  f o r  a  d e t e r m in a t io n  o f  w h a t  p o r t io n  o f  t h o s e  

s t o c k s  o r  p o p u la t io n s  c a n  b e  h a r v e s t e d  c o n s i s t e n t  w i t h  s u s t a in e d  y i e l d  

a n d  how  m uch o f  t h a t  p o r t i o n  i s  n e e d e d  to  p r o v id e  a  r e a s o n a b le  

o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s  o f  t h e  s t o c k s  an d  p o p u l a t i o n s .  AS 

1 6 . 0 5 . 2 5 8 ( c )  d e s c r i b e s  t h e  p r e f e r e n c e  t h a t  s h a l l  b e  a c c o r d e d  f o r  

n o n w a s t e f u l  s u b s i s t e n c e  u s e s .

AS 1 6 . 0 5 . 2 5 8 ( a )

S u b s e c t io n  ( a )  r e q u i r e s  t h e  B o a r d  o f  F i s h e r i e s  an d  t h e  B o a r d  o f  Game to  

i d e n t i f y  t h e  f i s h  s t o c k s  and  gam e p o p u la t io n s  t h a t  a r e  t h e  s u b j e c t  o f  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  i n  e a c h  r u r a l  a r e a .

I n  m a k in g  t h e s e  i d e n t i f i c a t i o n s ,  t h e  b o a r d s  s h o u ld  lo o k  a t  w h ic h  f i s h  

s t o c k s  an d  game p o p u la t io n s  a r e  n o r m a l l y  u s e d  f o r  s u b s i s t e n c e  i n  e a c h  

r u r a l  a r e a .  T h e  b o a r d s  s h o u ld  c o n s i d e r  t h e  p a t t e r n s  o f  l o c a l  u s e  a s  

e s t a b l i s h e d  o v e r  t im e .  I t  i s  n o t  t h e  i n t e n t i o n  o f  t h i s  b i l l  t o  e x c lu d e  

fro m  s u b s i s t e n c e  u s e  a n y  s t o c k  o r  p o p u la t io n  t h a t  i s  r . i - j u l a r l y  u s » d  i n  

t h a t  a r e a ,  e v e n  i f  t h e  l e v e l  o f  u s e  i s  s m a l l .  I t  i s  t h e  i n t e n t i o n ,  

h o w e v e r ,  t o  e x c lu d e  f ro m  s u b s i s t e n c e  u s e  t h o s e  s t o c k s  an d  p o p u la t io n s  

t h a t  a r e  n o t  n o r m a l l y  u s e d  f o r  s u b s i s t e n c e  an d  w h o se  u s e  i s  l i m i t e d  to  

a n  o c c a s i o n a l  i n d i v i d u a l  a n im a l .

T h e  i d e n t i f i c a t i o n  o f  w h ic h  f i s h  s t o c k s  a n d  gam e p o p u la t io n s  w i l l  o r  

w i l l  n o t  b e  s u b j e c t  to  s u b s i s t e n c e  r e g u l a t i o n s  i s  a  s i t u a t i o n  w h e re  b o th  

g ro u p s  c a n  p o t e n t a l l y  w i n .  I d e n t i f i e d  s t o c k s  a n d  p o p u la t io n s  a r e  th e  

o n e s  on  w h ic h  a l l o c a t i o n  e r r o r s  w o u ld  i n f r i n g e  on  s u b s i s t e n c e .  

I d e n t i f i c a t i o n  o f  t h e s e  s t o c k s  an d  p o p u la t io n s  w i l l  a s s u r e  t h a t  u s e  b y  

t h o s e  e l i g i b l e  f o r  t h e  s u b s i s t e n c e  p r e f e r e n c e  i s  p r o t e c t e d .
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R E :  SC S  f o r  CS f o r  HB 2 8 8  ( R e s o u r c e s )  "A n  A c t  r e l a t i n g  to  t h e  t a k in g  o f

f i s h  a n d  gam e f o r  s u b s i s t e n c e  an d  p e r s o n a l  u s e ;  a n d  p r o v id in g  f o r  an  

e f f e c t i v e  d a t e . "

T h i s  l e g i s l a t i o n  i s  d e s ig n e d  to  c o m p ly  w i t h  T i t l e  V I I I  o f  P u b l i c  Law

9 6 - 4 8 7 ,  t h e  A la s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t io n  A c t .

S e c t i o n  1

S e c t i o n  1 am ends t h e  a u t h o r i t y  o f  th e  B o a r d  o f  F i s h e r i e s  f o r  c l a s s i f y i n g  

f i s h  s t o c k s  w h e n e v e r  t h e  b o a rd  f i n d s  i t  n e c e s s a r y  f o r  r e g u l a t o r y  

p u r p o s e s .  Two new  c a t e g o r i e s  a r e  a d d e d . T h e y  a r e  " p e r s o n a l  u s e  f i s h "  

an d  " s u b s i s t e n c e  f i s h . "  S m a l l  p e r s o n a l  u s e  f i s h e r i e s  e x i s t  on  th e  

C o p p e r  R i v e r  an d  o n  som e s a lm o n  s t o c k s  on t h e  K e n a i  P e n i n s u l a ,  i n  

S o u t h e a s t  A l a s k a ,  a n d  o n  t h e  N a k n e k  R i v e r .  I n  a d d i t i o n  t o  a r e a s  w h e re  

p e r s o n a l  u s e  f i s h i n g  a l r e a d y  o c c u r s ,  i t  i s  e n v i s io n e d  t h a t  p e r s o n a l  u s e  

f i s h e r i e s  w o u ld  b e  p a r t i c u l a r l y  a p p r o p r i a t e  i n  c e r t a i n  a r e a s  o f  th e  

s t a t e  t h a t  w e r e  c o n s id e r e d  r u r a l  b e f o r e  t h e  e n a c tm e n t  o f  t h i s  b i l l .

C l a s s i f y i n g  f i s h  f o r  p a r t i c u l a r  p u r p o s e s  d o e s  n o t  im p ly  t h a t  t h e  u s e s  

a r e  e x c l u s i v e  o f  o t h e r  u s e s .  H o w e v e r , a l l o c a t i o n  d e c i s i o n s ,  m an agem ent 

c o n c e r n s ,  o r  b i o l o g i c a l  c o n s i d e r a t i o n s  m ay i n  p a r t i c u l a r  c i r c u m s t a n c e s  

r e q u i r e  t h a t  u s e  o f  a  f i s h  s t o c k  b e  r e s e r v e d  f o r  p a r t i c u l a r  u s e s  o r  t h a t  

c e r t a i n  u s e s  b e  e x c lu d e d .

S E C T IO N  BY  S E C T IO N  A N A L Y S IS



T h e  c l a s s i f i c a t i o n  o f  " s u b s i s t e n c e  f i s h "  m e r e ly  e n a b le s  t h e  b o a rd  to  

c l a s s i f y  f i s h  t o  b r i n g  th em  u n d e r  s u b s i s t e n c e  r e g u l a t i o n .

S e c t i o n  2

S e c t i o n  2 a d d s  a  new  p a r a g r a p h  t o  t h e  a u t h o r i t y  o f  t h e  B o a rd  o f  

F i s h e r i e s .

T h i s  p a r a g r a p h  t r a c k s  t h e  p u r p o s e s  o f  t h e  B o a r d  o f  F i s h e r i e s ,  a s  s t a t e d  

i n  t h e  s t a t u t e  t h a t  e s t a b l i s h e d  t h e  b o a rd  a n d  a s  s t a t e d  i n  A r t i c l e  V I I I  

o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .  A r t i c l e  V I I I  g a v e  t h e  L e g i s l a t u r e  th e  

a u t h o r i t y  o v e r  t h e  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  d e v e lo p m e n t  o f  n a t u r a l  

r e s o u r c e s .  T h e  L e g i s l a t u r e  d e le g a t e d  t h a t  a u t h o r i t y  to  t h e  B o a r d  o f  

F i s h e r i e s .  T h i s  new  p a r a g r a p h  i s  b r o a d l y  w o rd e d  s o  t h a t  t h e  b o a r d ' s  

a u t h o r i t y  f o r  c o n s e r v a t i o n ,  u t i l i z a t i o n ,  a n d  d e v e lo p m e n t  o f  f i s h e r i e s  i s  

t i e d  to  a l l  a s p e c t s  o f  r e g u l a t i n g  c o m m e r c ia l ,  s p o r t ,  s u b s i s t e n c e  an d  

p e r s o n a l  u s e  f i s h e r i e s .

S e c t i o n  3

S e c t i o n  3 i s  i d e n t i c a l  to  p a r a g r a p h  ( 1 3 )  i n  s e c t i o n  2 e x c e p t  t h a t  

s e c t i o n  3 a p p l i e s  to  g a m e . Two m in o r  d r a f t i n g  c h a n g e s  a r e  s u g g e s t e d  f o r  

t h i s  s e c t i o n .  I n  A l a s k a  s t a t u t e s ,  "g a m e " i s  d e f in e d  to  i n c lu d e  a l l  w i l d  

a n im a l s .

S e c t i o n  4

S e c t i o n  4 i s  a  m a jo r  p o r t i o n  o f  th e  b i l l .  I t  a d d s  tw o  new  s e c t i o n s  to  

t h e  A la s k a  S t a t u t e s .  AS 1 6 . 0 5 . 2 5 8  s e t s  o u t  a  m e th o d  o f  a l l o c a t i n g  f i s h  

and  gam e am ong s u b s i s t e n c e ,  s p o r t ,  c o m m e r c ia l ,  a n d  n o n c o n s u m p t iv e  u s e s .  

I t  a l s o  c o n t a i n s  im p o r t a n t  a s p e c t s  o f  c u r r e n t  s u b s i s t e n c e  l a w ,  s u c h  a s  

t h e  s u b s i s t e n c e  p r e f e r e n c e .  I t  i s  in t e n d e d  t o  b e  c o n s i s t e n t  w i t h  

F e d e r a l  l a w .  AS 1 6 . 0 5 . 2 5 9 ,  i s  t h e  s e c o n d  s t a t u t e  d e a l t  w i t h  i n  t h i s  

s e c t i o n .  I t  a d d r e s s e s  a d m i n i s t r a t i v e  a p p e a ls  o f  d e c i s i o n s  m ade b y  t h e  

b o a r d s .



4

B e c a u s e  t h e  f i r s t  o f  t h e s e  tw o new  s e c t i o n s ,  AS 1 6 . 0 5 . 2 5 8 ,  i s  im p o r t a n t  

and  l o n g ,  t h e  d e t a i l e d  a n a l y s i s  o f  AS 1 6 . 0 5 . 2 5 8  i s  b y  s u b s e c t i o n .  I n  

b r i e f ,  AS 1 6 . 0 5 . 2 5 8 ( a )  p r o v id e s  f o r  th e  i d e n t i f i c a t i o n  o f  t h o s e  f i s h  

s t o c k s  a n d  gam e p o p u la t io n s  t h a t  a r e  s u b j e c t  to  s u b s i s t e n c e  u s e s .  

S u b s e c t io n  ( b )  p r o v id e s  f o r  a  d e t e r m in a t io n  o f  w h a t  p o r t i o n  o f  t h o s e  

s t o c k s  o r  p o p u la t io n s  c a n  b e  h a r v e s t e d  c o n s i s t e n t  w i t h  s u s t a in e d  y i e l d  

an d  how  m uch o f  t h a t  p o r t i o n  i s  n e e d e d  to  p r o v id e  a  r e a s o n a b le  

o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s  o f  t h e  s t o c k s  an d  p o p u l a t i o n s .  AS 

1 6 . 0 5 . 2 5 8 ( c )  d e s c r i b e s  t h e  p r e f e r e n c e  t h a t  s h a l l  b e  a c c o r d e d  f o r  

n o n w a s t e f u l  s u b s i s t e n c e  u s e s .

AS 1 6 . 0 5 . 2 5 8 ( a )

S u b s e c t io n  ( a )  r e q u i r e s  t h e  B o a rd  o f  F i s h e r i e s  an d  t h e  B o a r d  o f  Game to  

i d e n t i f y  t h e  f i s h  s t o c k s  and  gam e p o p u la t io n s  t h a t  a r e  t h e  s u b j e c t  o f  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  i n  e a c h  r u r a l  a r e a .

I n  m a k in g  t h e s e  i d e n t i f i c a t i o n s ,  t h e  b o a r d s  s h o u ld  lo o k  a t  w h ic h  f i s h  

s t o c k s  an d  game p o p u la t io n s  a r e  n o r m a l l y  u s e d  f o r  s u b s i s t e n c e  i n  e a c h  

r u r a l  a r e a .  T h e  b o a r d s  s h o u ld  c o n s id e r  t h e  p a t t e r n s  o f  l o c a l  u s e  a s  

e s t a b l i s h e d  o v e r  t im e .  I t  i s  n o t  th e  i n t e n t i o n  o f  t h i s  b i l l  to  e x c lu d e  

f ro m  s u b s i s t e n c e  u s e  a n y  s t o c k  o r  p o p u la t io n  t h a t  i s  r e g u l a r l y  u s e d  i n  

t h a t  a r e a ,  e v e n  i f  t h e  l e v e l  o f  u s e  i s  s m a l l .  I t  i s  t h e  i n t e n t i o n ,  

h o w e v e r ,  to  e x c lu d e  f ro m  s u b s i s t e n c e  u s e  t h o s e  s t o c k s  an d  p o p u la t io n s  

t h a t  a r e  n o t  n o r m a l l y  u s e d  f o r  s u b s i s t e n c e  an d  w h o se  u s e  i s  l i m i t e d  to  

a n  o c c a s i o n a l  i n d i v i d u a l  a n im a l .

T h e  i d e n t i f i c a t i o n  o f  w h ic h  f i s h  s t o c k s  a n d  game p o p u la t io n s  w i l l  o r  

w i l l  n o t  b e  s u b j e c t  t o  s u b s i s t e n c e  r e g u l a t i o n s  i s  a  s i t u a t i o n  w h e re  b o th  

g r o u p s  c a n  p o t e n t a l l y  w i n .  I d e n t i f i e d  s t o c k s  a n d  p o p u la t io n s  a r e  t h e  

o n e s  o n  w h ic h  a l l o c a t i o n  e r r o r s  w o u ld  i n f r i n g e  on  s u b s i s t e n c e .  

I d e n t i f i c a t i o n  o f  t h e s e  s t o c k s  a n d  p o p u la t io n s  w i l l  a s s u r e  t h a t  u s e  b y  

t h o s e  e l i g i b l e  f o r  t h e  s u b s i s t e n c e  p r e f e r e n c e  i s  p r o t e c t e d .

3
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T h e  i d e n t i f i c a t i o n  o f  c u s t o m a r y  an d  t r a d i t i o n a l  s t o c k s  l e a v e s  t h o s e  t h a t  

a r e  n o t  i d e n t i f i e d  to  b e  h a r v e s t e d  b y  a l l  A la s k a n s  u n d e r  n o n s u b s i s t e n c e  

r e g u l a t i o n s  a s  s p e c i f i e d  i n  p ro p o s e d  s u b s e c t io n  ( e )  o f  AS 1 6 . 0 5 . 2 5 8 .  

Some o f  t h e  f i s h  an d  a n im a l s  m o s t  im p o r t a n t  to  s p o r t  u s e r s  a r e  l e a s t  

im p o r t a n t  t o  s u b s i s t e n c e  u s e r s .  E x a m p le s  m ig h t  b e  b i s o n ;  g o a t s ;  m any 

s h e e p  p o p u l a t i o n s ;  e l k  a n d  t r a n s p l a n t e d  g am e ; an d  p e r h a p s  som e s t e e lh e a d  

an d  t r o u t  s t o c k s  a n d  b ro w n  b e a r  p o p u l a t i o n s .

W h e th e r  o r  n o t  t h e s e  a r e  o r  a r e  n o t  s u b s i s t e n c e  s t o c k s  an d  p o p u la t io n s  

i s  n o t  d e c id e d  b y  t h e  p ro p o s e d  l e g i s l a t i o n .  T h a t  m a t t e r  s h o u ld  b e  l e f t  

t o  f a c t u a l  d e t e r m in a t io n s  m ade b y  t h e  b o a r d s .  T h i s  b i l l  g i v e s  them  

a u t h o r i t y  to  m ake  t h o s e  d e t e r m i n a t i o n s .

T h i s  s e c t i o n  c a l l  f o r  g a m e  p o p u l a t i o n s  a n d  f i s h  s t o c k s  to b e  i d e n t i f i e d  

i n  e a c h  r u r a l  a r e a .  S t o c k s  a n d  p o p u l a t i o n s  a r e  g e o g r a p h i c a l l y  s p e c i f i c  

g r o u p s  o f  a n i m a l s  a n d  f i s h ,  as  s p e c i f i e d  i n  t h e  d e f i n i t i o n  s e c t i o n  o f  

t h i s  b i l l .  T h e  i d e n t i f i c a t i o n  o f  e a c h  s t o c k  o r  p o p u l a t i o n  s u b j e c t  to 

s u b s i s t e n c e  u s e s  s h o u l d  b e  f a c t u a l l y  d e t e r m i n e d  o n  a  c a s e  b y  c a s e  b a s i s .

A r e a s ,  as  s et b y  t h e  b o a r d ,  s h o u l d  b e  l a r g e  e n o u g h  to i n c l u d e  b o t h  w h e r e  

a p a r t i c u l a r l y  s t o c k  o r  p o p u l a t i o n  is n o r m a l l y  t a k e n  a n d  w h e r e  it is 

n o r m a l l y  u s e d .  A s  a n  e x a m p l e ,  t h e  b o u n d a r i e s  o f  a r e a s  s h o u l d  n o t  p o s e  a 

b a r r i e r  to v i l l a g e  r e s i d e n t s  w h o  t r a d i t i o n a l l y  t r a v e l  to  a f i s h  c a m p  

s o m e  d i s t a n c e  f r o m  t he v i l l a g e .

T h e  b o a r d s  s h o u ld  a c t  w i t h  s e n s i t i v i t y  i n  i d e n t i f y i n g  s u b s i s t e n c e  

s t o c k s .  T h e y  a n d  t h e  d e p a r t m e n t  s h o u ld  s e e k  t h e  a s s i s t a n c e  o f  r e g i o n a l  

c o u n c i l s  a n d  l o c a l  a d v i s o r y  c o m m it t e e s  t h a t  a r e  i n  p la c e  t o  a s s i s t  t h e  

b o a r d s .  H o w e v e r , t h e  b o a r d  m ay c h o o s e  n o t  t o  f o l l o w  a  r e g i o n a l  c o u n ­

c i l ' s  r e c o m m e n d a t io n  i f  t h e  b o a rd  d e t e r m in e s  t h a t  t h e  re c o m m e n d a t io n  i s  

n o t  s u p p o r t e d  b y  s u b s t a n t i a l  e v id e n c e .  T h i s  r e q u ir e m e n t  f o r  s u b s t a n t i a l  

e v id e n c e  i s  c o n s i s t e n t  w i t h  e x i s t i n g  r e g u l a t i o n s  g o v e r n in g  t h e  r e l a t i o n ­

s h ip  b e tw e e n  t h e  c o u n c i l s  a n d  t h e  b o a r d s ,  an d  t h i s  i s  c o n s i s t e n t  w i t h  

F e d e r a l  s u b s i s t e n c e  la w  c o n c e r n in g  t h e  r e g i o n a l  c o u n c i l s .
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AS 1 6 . 0 5 . 2 5 8 ( b )

A f t e r  t h e  b o a r d s  i d e n t i f y  s u b s i s t e n c e  s t o c k s ,  s u b s e c t io n  AS K . 0 5 . 2 5 8 ( b )  

th e n  r e q u i r e s  t h e  b o a r d s  to  d e t e r m in e  w h e t h e r  a  h a r v e s t a b l e  p o r t io n  

e x i s t s  a n d  how m uch o f  t h a t  p o r t i o n  i s  n e c e s s a r y  to  p r o v id e  a  r e a s o n a b le  

o p p o r t u n i t y  f o r  s u b s i s t e n c e .  T h e  d e t e r m in a t io n  o f  w h e t h e r  a  h a r v e s t a b l e  

p o r t io n  e x i s t s  m u s t  b e  c o n s i s t e n t  w i t h  s u s t a in e d  y i e l d .  T h e  " s u s t a i n e d  

y i e l d "  p r i n c i p l e  i s  d e r i v e d  f ro m  A r t i c l e  V I I I  o f  t h e  A la s k a  C o n s t i t u ­

t i o n .

P a r a g r a p h  ( 2 )  i n  s u b s e c t io n  AS 1 6 . 0 5 . 2 5 8 ( b )  e s t a b l i s h e s  a  l e g a l  s t a n d a r d  

f o r  d e t e r m in in g  how m uch  o f  a  f i s h  s t o c k  o r  a  gam e p o p u la t io n  i s  n e e d e d  

f o r  s u b s i s t e n c e .  T h e  s t a n d a r d  i s  a  " r e a s o n a b le  o p p o r t u n i t y  t o  s a t i s f y  

s u b s i s t e n c e  u s e s " .  R e a s o n a b le  i s  a  co m m o n ly  a c c e p t e d  c o n c e p t  i n  la w  

f r e q u e n t l y  u s e d  i n  s t a t u t e s  an d  a p p l i e d  b y  c o u r t s .  R e a s o n a b le  c u r r e n t l y  

a p p e a r s  1 ,3 5 6  t im e s  i n  t h e  A la s k a  S t a t u t e s .  T h e  s t a n d a r d  m ean s t h a t  t h e  

b o a r d s ’ d e c i s i o n s  s h o u ld  b e  b a s e d  on a v a i l a b l e  i n f o r m a t i o n , f o r  e x a m p le ,  

a  c o n s i d e r a t i o n  o f  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  l e v e l s  o f  h a r v e s t .  I t  

d o e s  n o t  p e r m it  t h e  b o a r d s  to  b e  a r b i t r a r y ,  c a p r i c i o u s ,  o r  p r e j u d i c e d  i n  

a l l o c a t i n g  to  s u b s i s t e n c e .  C o n v e r s e l y ,  i t  d o e s  n o t  r e q u i r e  t h e  b o a r d s  

t o  s a t i s f y  d e s i r e s  o f  s u b s i s t e n c e  u s e r s  t h a t  a r e  u n r e a s o n a b le ,  t h a t  a r e  

i n c o n s i s t e n t  w i t h  a v a i l a b l e  i n f o r m a t i o n ,  o r  t h a t  m ig h t  b e  b a s e d  on 

p r e j u d i c e .

A  " r e a s o n a b le  o p p o r t u n i t y  to  s a t i s f y  s u b s i s t e n c e  u s e s "  d o e s  n o t  

g u a r a n t e e  t h a t  e v e r y  s u b s i s t e n c e  u s e r  w i l l  g e t  e v e r y  f i s h  o r  a n im a l  h e  

o r  s h e  w a n t s  b e f o r e  a n y  u s e s ' o f  lo w e r  p r i o r i t y  a r e  a l l o w e d .  I n  h u n t in g  

an d  f i s h i n g ,  t h a t  t y p e  o f  g u a r a n t e e  i s  im p o s s ib le  to  p r o v i d e .  W hat t h i s  

s t a n d a r d  d o e s  p r o v id e  i s  t h a t  e v e r y  s u b s i s t e n c e  u s e r ,  s h a l l  b e  a b le  to  

h u n t  o r  f i s h  w i t h  t h e  r e a s o n a b le  e x p e c t a t io n  o f  t a k in g  t h e  am o u n t o f  

f i s h  a n d  gam e n e e d e d .



S u b s e c t io n  ( c )  r e q u i r e s  th e  b o a r d s  to  a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  f o r  

s u b s i s t e n c e  s t o c k s  a n d  p o p u l a t i o n s .  S u b s e c t io n  ( c )  a l s o  c o n t a i n s  th e

AS 1 6 . 0 5 . 2 5 8 ( c )

r e d r a f t i n g  o f  t h e  c u r r e n t  S t a t e  l a w ,  AS 1 6 . 0 5 . 2 5 1 ( b )  a n d  AS 

1 6 . 0 5 . 2 5 5 ( b ) .  T h e  r e d r a f t i n g  i s  in t e n d e d  t o  m ake t h e  p r e f e r e n c e  m o re  

c l e a r .

T h e  c u r r e n t  S t a t e  la w  c o n t a i n s  t h e  s o - c a l l e d  " T i e r  I "  an d  " T i e r  I I "  

1 s v p I s  o f  t h e  p r e f e r e n c e .  T h e  U . S .  S e n a t e  C o m m it te e  R e p o r t  on  th e

c l e a r l y  i n d i c a t e s  t h a t  F e d e r a l  la w  a l s o  c o n t a in s  t h e  " T i e r  

I "  an d  " T i e r  I I "  l e v e l s .  T i e r  I  i s  w h en  t h e r e  i s  n o t  e n o u g h  o f  a

h a r v e s t a b l e  s u r p l u s  t o  a cco m m o d a te  a l l  c o n s u m p t iv e  u s e s  w i t h o u t  

i n t e r f e r i n g  w i t h  so u n d  m an ag em e n t o f  t h e  r e s o u r c e ,  b u t  t h e r e  i s  e n o u g h  

p o r t i o n  t o  a l l o w  a  r e a s o n a b le  o p p o r t u n i t y  f o r  s u b s i s t e n c e .  A t  T i e r  I ,  

t h e  p r e f e r e n c e  a l l o c a t e s  e n o u g h  o f  t h e  r e s o u r c e  t o  p r o v id e  t h a t

r e a s o n a b le  o p p o r t u n i t y ,  w i t h  a n y  s u r p l u s  t h a t  i s  l e f t  g o in g  to  o t h e r  

c o n s u m p t iv e  u s e s .

T i e r  I I  i s  w h en  t h e r e  i s  n o t  e n o u g h  o f  a  h a r v e s t a b l e  p o r t i o n  to  p r o v id e  

a  r e a s o n a b le  o p p o r t u n i t y  f o r  s u b s i s t e n c e .  When t h a t  o c c u r s ,  o t h e r  

c o n s u m p t iv e  u s e s  m u s t  b e  p r o h i b i t e d  and  s u b s i s t e n c e  m u s t  b e  r e s t r i c t e d  

on  t h e  b a s i s  o f  t h r e e  f a c t o r s :  ( a )  c u s t o m a r y  an d  d i r e c t  d e p e n d e n c e  on

t h e  f i s h  s t o c k  o r  game p o p u la t io n  a s  t h e  m a in s t a y  o f  l i v e l i h o o d ,  ( 2 )  

l o c a l  r e s i d e n c y ,  a n d  ( 3 )  t h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .  

A l t e r n a t i v e  r e s o u r c e s  m e an s o t h e r  w i l d l i f e  a n d  a l t e r n a t i v e s  p u r c h a s e d  

w i t h  c a s h .

S e v e r a l  a d d i t i o n a l  p o i n t s  n e e d  t o  b e  m ade a b o u t  t h i s  s u b s e c t i o n .  F i r s t ,  

a lm o s t  a l l  o f  t h e  T i e r  I I  h u n t s  t h a t  o c c u r r e d  a f t e r  t h e  M a d is o n  d e c i s i o n  

w i l l  be re o p e n e d  b y  t h i s  b i l l .  T h e  T i e r  I I  h u n t s  w i l l  b e  re o p e n e d  b y  

d r a m a t i c a l l y  r e d u c in g  t h e  n u m b e r o f  h u n t e r s  e l i g i b l e  to  p a r t i c i p a t e  i n  

s u b s i s t e n c e  h u n t s .  T h e  e f f e c t  o f  t h i s  w i l l  b e  to  l e a v e  m o re  game f o r

s p o r t s  h u n t e r s .  A l s o ,  som e h u n t s  t h a t  a r e  p r e s e n t l y  T i e r  I I  h u n t s  a r e

o n  game p o p u la t io n s  t h a t  w i l l  p r o b a b ly  no lo n g e r  be c l a s s i f i e d  a s  

s u b j e c t  t o  s u b s i s t e n c e  u s e s .  B i s o n  a r e  a n  e x a m p le .

p r e f e r e n c e  f o r  s u b s i s t e n c e . I t  i s  a
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S e c o n d , t h e  s u b s i s t e n c e  p r e f e r e n c e  i s  o n ly  a  ^ p r e f e r e n c e  o v e r  o t h e r  

c o n s u m p t iv e  u s e s .  T h i s  i s  c o n s i s t e n t  w i t h  F e i^ r a J r ^ a w ,  a s  s t a t e d  i n  th e  

p o l i c y  a n d  i n t e n t  s e c t i o n s  o f  t h e  F e d e r a l  l a w .  C a t c h  a n d  r e l e a s e  

f i s h e r i e s ,  t a k in g  o f  f i s h  a n d  gam e f o r  m an ag em e n t p u r p o s e s  s u c h  a s

t r a n s p l a n t i n g  s t o c k s  o r  p o i s o n in g  u n d e s i r a b l e  f i s h  p r i o r  t o  s t o c k in g  a r e  

n o t  c o n s u m p t iv e  u s e s  f o r  p u r p o s e s  o f  t h e  s u b s i s t e n c e  l a w ,  s o  lo n g  a s  

t h e y  do n o t  i n t e r f e r e  w i t h  r e a s o n a b le  o p p o r t u n i t i e s ,  f o r  s u b s i s t e n c e .  

S i m i l a r l y ,  n o n c o n s u m p t iv e  u s e s  i n  n a t i o n a l  p a r k s A o r  o t h e r  a r e a s ,  and  

a d m i n i s t r a t i v e  a c t i o n s  c o n s i s t e n t  w i t h  S t a t e  an d  F e d e r a l  l a w ,  m ay t a k e  

p r e c e d e n c e  o v e r  s u b s i s t e n c e .

AS 1 6 . 0 5 . 2 5 8 ( d )

S u b s e c t io n  ( d )  a u t h o r i z e s  t h e  b o a r d s  to  a d o p t  r e g u l a t i o n s  f o r  

s t o c k s  a n d  p o p u la t io n s  i d e n t i f i e d  u n d e r  ( a )  to  p r o v id e  f o r

n o n s u b s i s t e n c e  h a r v e s t  o f  t h a t  p o r t i o n  o f  t h e  h a r v e s t a b l e  p o r t io n  t h a t  

i s  n o t  n e e d e d  f o r  s u b s i s t e n c e .  T h i s  w o u ld  b e  t h e  n o r m a l s t a t e  o f  

a f f a i r s  f o r  a lm o s t  a l l  h u n t s  a n d  f i s h e r i e s .

AS 1 6 . 0 5 . 2 5 8 ( e )

S u b s e c t io n  ( e )  p r o v id e s  t h a t  f i s h  s t o c k s  an d  game p o p u la t io n s  t h a t  a r e  

n o t  i d e n t i f i e d  a s  s u b s i s t e n c e  s t o c k s  an d  p o p u la t io n s  u n d e r  ( a )  m ay o n ly  

be  h a r v e s t e d  u n d e r  n o n s u b s i s t e n c e  r e g u l a t i o n s .  T h i s  s e c t i o n  i s

p r e v i o u s l y  d i s c u s s e d  i n  m o re  d e t a i l  i n  t h e  d i s c u s s i o n  o f  s u b s e c t io n  ( a ) .

AS 1 6 . 0 5 . 2 5 8 ( f )

S u b s e c t io n  ( f )  p r o v id e s  t h a t  a l l  t a k i n g s  o f  f i s h  an d  w i l d l i f e ,  i n c lu d i n g  

s u b s i s t e n c e  h a r v e s t ,  a r e  s u b j e c t  t o  r e a s o n a b le  r e g u l a t i o n  o f  s e a s o n s ,  

b ag  an d  c a t c h  l i m i t s ,  m e th o d s  a n d  m e a n s , and  o t h e r  s u c h  r e s t r i c t i o n s

in c lu d i n g  p r o h i b i t i o n s  o f  w a n to n  w a s t e .
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AS 1 6 . 0 5 . 2 5 9

T h i s  new  s e c t i o n  g r a n t s  t h e  b o a r d s  a u t h o r i t y  to  e s t a b l i s h  a d m i n i s t r a t i v e  

a p p e a l  p r o c e d u r e s .  I t  s h o u ld  b e  e m p h a s iz e d  t h a t  t h i s  a b i l i t y  to  a d o p t  

a n  a p p e a l  p r o c e d u r e  i s  s t r i c t l y  o p t i o n a l  a t  t h e  b o a r d s ' d i s c r e t i o n  and  

t h a t  t h e r e  a r e  a  v a r i e t y  o f  fo r m s  t h e  a p p e a l  p r o c e d u r e  c o u ld  t a k e .

S e c t i o n  5

S e c t i o n  5 am end s AS 1 6 .0 5  b y  a d d in g  a  n e w  s e c t i o n ,  AS 1 6 . 0 5 . 2 6 1 ,  w h ic h  

s t a t e s  t h a t  i n  a  p r o s e c u t io n  f o r  t h e  t a k i n g  o f  f i s h  o r  game i n  v i o l a t i o n  

o f  a  s t a t u t e  o r  r e g u l a t i o n ,  i t  i s  n o t  a  d e f e n s e  t o  t h e  c h a r g e  t h a t  t h e  

t a k in g  w a s  d o n e  f o r  s u b s i s t e n c e  u s e .  T h i s  s e c t i o n  r e q u i r e s  a  p e r s o n  who 

d i s a g r e e s  w i t h  a  b o a rd  a c t i o n  o r  s t a t u t e  t o  s e e k  t o  c o r r e c t  t h a t  a c t i o n  

o r  s t a t u t e  t h r o u g h  a p p e a l ,  p e t i t i o n s  f o r  r e c o n s i d e r a t i o n ,  c o u r t  a c t i o n ,  

e t c .  r a t h e r  t h a n  p e r m i t t i n g  t h e  p e r s o n  to  v i o l a t e  t h e  s t a t u t e  o r  

r e g u l a t i o n  and  c l a i m  s u b s i s t e n c e  a s  a  d e f e n s e .  T h i s  e l i m i n a t e s  t h e  

" s u b s i s t e n c e  d e f e n s e "  a s  a r o s e  i n  t h e  E l u s k a  an d  S k u s e  c a s e s .

T h i s  s e c t i o n  d o e s  n o t  e f f e c t  AS 1 6 . 0 5 . 9 3 0  ( b )  w h ic h  a l l o w s  p e o p le  to  

t a k e  f i s h  an d  gam e i n  c a s e  o f  e m e rg e n c y .

S e c t io n  6

S e c t i o n  6 am en d s AS 16 0 5 .3 3 0  to  a l l o w  t h e  b o a r d s  t o  a d o p t  r e g u l a t i o n s  

p r o v id in g  f o r  s u b s i s t e n c e  p e r m i t s .  T h o s e  p e r m i t s  m ay b e  f o r  a l l  s u b s i s ­

t e n c e  u s e r s  w i t h i n  a  r u r a l  a r e a ,  f o r  r u r a l  c o m m u n it ie s  o r  v i l l a g e s ,  o r  

f o r  g ro u p s  o r  i n d i v i d u a l s  i n  r u r a l  a r e a s .  T h e  b o a r d s  a r e  r e q u i r e d  to  

a d o p t  a  p e r m i t  p ro g ra m  w h en  t h e  s u b s i s t e n c e  p r e f e r e n c e  r e q u i r e s  

r e d u c t io n s  i n  t h e  h a r v e s t  b y  n o n s u b s i s t e n c e  u s e r s .  S u c h  a  r e d u c t io n  

s h o u ld  o n ly  t a k e  p l a c e  i n  c a s e  o f  a  r e s o u r c e  s h o r t a g e  co m p a re d  to  t h e  

n u m b e r o f  u s e r s .  W hen t h a t  s i t u a t i o n  e x i s t s ,  t h e  D e p a r tm e n t  and  b o a rd s  

s h o u ld  h a v e  s u c h  a  s y s t e m  i n  p l a c e  so  t h e y  c a n  c l o s e l y  m o n it o r  t h e  

h a r v e s t  a n d  t h e  dem and  o n  t h e  r e s o u r c e .
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Section 7

S e c t i o n  7 am end s th e  d e f i n i t i o n  o f  s u b s i s t e n c e  f i s h i n g  to  s t a t e  t h a t  

s u b s i s t e n c e  f i s h i n g  m ay o n ly  b e  e n g a g e d  i n  b y  r u r a l  r e s i d e n t s  d o m ic i le d  

i n  a  r u r a l  a r e a .

S e c t i o n  8

S e c t i o n  8 am ends t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  t o  s t a t e  t h a t  i t  

d o e s  n o t  i n c lu d e  h a r v e s t s  f o r  c o m m e r c ia l  e n t e r p r i s e s .  T h e  a d d i t i o n  o f  

t h e  w o rd  " n o n c o m m e r c ia l"  to  t h e  d e f i n i t i o n  i s  n o t  m e a n t  t o  p r e v e n t  

l i m i t e d  e x c h a n g e s  o f  g o o d s f o r  c a s h  u n d e r  c u s t o m a r y  an d  t r a d i t i o n a l  

t r a d i n g  p r a c t i c e s ,  b u t  i t  i s  m e a n t t o  p r e v e n t  s u b s i s t e n c e  h a r v e s t  f o r  

s u b s t a n t i a l l y  c o m m e r c ia l  e n t e r p r i s e s .  Aa  s p e c i f i e d  i n  S e c t i o n  2 ,  i t  i s  

u n d e r s t o o d  t h a t  s u b s i s t e n c e  u s e s  s h a l l  b e  n o n w a s t e f u l .  T h e  d e f i n i t i o n  

o f  s u b s i s t e n c e  u s e s  i s  a l s o  am ended  t o  to  m ake  p l a i n  t h a t  s u b s i s t e n c e  

u s e s  h a v e  t o  b e  b y  a  r e s i d e n t  d o m ic i l e d  i n  a  r u r a l  a r e a  o f  t h e  s t a t e .

S e c t i o n  9

S e c t i o n  9 a d d r e s s e s  s e v e r a l  o t h e r  d e f i n i t i o n s .  T h e  f i r s t  o f  t h e s e  i s  

" d o m i c i l e "  w h ic h  i s  d e f in e d  a s  a  p e r s o n ' s  " t r u e  a n d  p e rm a n e n t  h o m e . . . " .  

T h e  d e f i n i t i o n  s t a t e s  t h a t  d o m ic i l e  m ay b e  p r o v e d  b y  p r e s e n t in g  e v id e n c e  

a c c e p t a b le  t o  t h e  b o a r d s .  T h e  b o a r d  o f  f i s h e r i e s  a l r e a d y  h a s  

r e g u l a t i o n s  o n  d o m ic i l e  and  i t  i s  a n t i c i p a t e d  t h a t  t h e  b o a rd  o f  game 

w o u ld  a d o p t  s i m i l a r  r e g u l a t i o n s .

F i s h  s t o c k s  an d  gam e p o p u la t io n s  a r e  d e f in e d  a s  a n y  s p e c ie s  o r  s u b g ro u p  

o f  a  s p e c ie s  t h a t  i s  m a n a g e a b le  a s  a  u n i t .

A  d e f i n i t i o n  o f  p e r s o n a l  u s e  f i s h i n g  i s  c o n t a in e d  i n  t h i s  s e c t i o n .  T h i s  

d e f i n i t i o n  i s  v e r y  s i m i l a r  t o  th ~  d e f i n i t i o n  i n  t h e  H o u se  v e r s i o n  o f  

t h i s  b i l l .  N e i t h e r  s p o r t ,  c o m m e r c ia l ,  o r  p e r s o n a l  u s e  f i s h i n g  i s  

a f f o r d e d  a n y  p r i o r i t y  o v e r  a n y  o t h e r  t y p e  o f  f i s h i n g  i n  t h i s  

l e g i s l a t i o n .  A s  i n d i c a t e d  i n  s e c t i o n  1 i t  i s  e n v i s io n e d  t h a t  p e r s o n a l

9



u s e  f i s h i n g  m a y  b e  p a r t i c u l a r l y  a p p r o p r i a t e  in c e r t a i n  a r e a s  of the 

s t a t e  t h a t  w e r e  c o n s i d e r e d  r u r a l  b e f o r e  t he e n a c t m e n t  of thi s  b i l l .  

T h i s  l e g i s l a t i o n  is n o t  I n t e n d e d  to s t a t u t o r i l y  i n c r e a s e  o r  d e c r e a s e  

e x i s t i n g  p e r s o n a l  u s e  f i s h i n g .  T h e  s c o p e  o f  t h e s e  f i s h e r i e s  is a n  

a l l o c a t i o n  d e c i s i o n  l e f t  to t h e  b o a r d .

T h e  b i l l  a d o p t s  a d e f i n i t i o n  of  " r u r a l  a r e a "  s i m i l a r  to the d e f i n i t i o n  

a d d e d  in t h e  H o u s e .  It  is d e f i n e d  as  a c o m m u n i t y  or  a r e a  of the S t a t e  

w h e r e  th e  n o n c o m m e r c i a l ,  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  f i s h  a n d  g a m e  

f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  is a  s i g n i f i c a n t  c h a r a c t e r i s t i c  of 

th e  e c o n o m y  o f  t he c o m m u n i t y  or a r e a .  T h e  d e f i n i t i o n  is d e s i g n e d  to 

m e i h  w i t h  t he d e f i n i t i o n  of s u b s i s t e n c e  u s e s .  T h e  d e f i n i t i o n  is n o t  

m e a n t  to p r e c l u d e  a n  a r e a  f r o m  b e i n g  r u r a l  s i m p l y  b e c a u s e  t h e r e  m a y  a l s o  

b e  s i g n i f i c a n t  e l e m e n t s  o f  the c a s h  e c o n o m y  in t h e  a r e a ,  s u c h  as 

c o m m e r c i a l  f i s h i n g .

T h e  f o c u s  i n  t h i s  b i l l  o n  t h e  s i g n i f i c a n c e  of t h e  n o n c o m m e r c i a l ,  

c u s t o m a r y  a n d  t r a d i t i o n a l  h a r v e s t  a n d  u s e  i n  a p a r t i c u l a r  a r e a  is 

c o n s i s t e n t  w i t h  A N I L C A  a n d  i t s  l e g i s l a t i v e  h i s t o r y .  I n  t h a t  h i s t o r y ,  

C o n g r e s s  i n d i c a t e d  a n  i n t e n t  to p r o t e c t  s u b s i s t e n c e  u s e  in a r e a s  of 

A l a s k a  w h e r e  s u b s i s t e n c e  " . . . u s e s  h a v e  p l a y e d  a  l o n g  e s t a b l i s h e d  a n d  

i m p o r t a n t  r o l e  in th e  e c o n o m y  a n d  c u l t u r e  o f  t he c o m m u n i t y . . . " .  T h e  

l e g i s l a t i v e  h i s t o r y  l i s t s  s e v e r a l  c o m m u n i t i e s  t hat w e r e  c o n s i d e r e d  r u r a l  

in 1 9 79, b u t  a c k n o w l e d g e d  t h a t  t h e  e c o n o m i c  d e v e l o p m e n t  a n d  r u r a l  

c h a r a c t e r  o f  s u c h  c o m m u n i t i e s  m a y  c h a n g e  o v e r  time. It is e x p e c t e d  

n . a t  t h e  b o a r d s  w o u l d  l o o k  at  A N I L C A ’s l e g i s l a t i v e  h i s t o r y  w h e n  

e s t a b l i s h i n g  r u r a l  a r e a s  a n d  w o u l d  r e v i e w  a r e a s  as  c o n d i t i o n s  c h a n g e  to 

a s s u r e  a  r u r a l  o r  n o n r u r a l  c l a s s i f i c a t i o n  is s t i l l  a p p r o p r i a t e .  As  

m e n t i o n e d  e a r l i e r  i n  t h i s  s e c t i o n a l ,  a r e a s ,  as  s e t  b y  t h e  b o a r d ,  s h o u l d  

b e  l a r g e  e n o u g h  to i n c l u d e  b o t h  w h e r e  a p a r t i c u l a r  s t o c k  or  p o p u l a t i o n  

is n o r m a l l y  t a k e n  a n d  w h e r e  it is n o r m a l l y  u s e d .

T h e  d e f i n i t i o n  o f  s u b s i s t e n c e  h u n t i n g  is s i m i l a r  to t he d e f i n i t i o n  of 

s u b s i s t e n c e  f i s h i n g  d i s c u s s e d  a b o v e .
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S e c t i o n  10 r e p e a l s  t h r e e  p o r t i o n s  o f  s u b s i s t e n c e  law. A S  1 6 . 0 5 . 2 5 1 ( b )  

c o n c e r n s  f i s h ,  a n d  A S  1 6 . 0 5 . 2 5 3 ( b )  c o n c e r n s  g a m e .  T h e y  a r e  s i m i l a r l y  

w o r d e d  i n  c u r r e n t  law. T h e y  r e q u i r e  t he b o a r d s  to a d o p t  s u b s i s t e n c e  

r e g u l a t i o n s  a n d  e s t a b l i s h  the p r e f e r e n c e  i n  c u n . e n t  law. In  t h e  b i l l ,  

t h e s e  r e q u i r e m e n t s  a n d  the p r e f e r e n c e  a r e  r e a d o p t e d  in  the n e w  A S  

1 6 . 0 5 . 2 5 8 ( c ) .

A S  1 6 . 0 5 . 2 5 7  is r e p e a l e d  b e c a u s e  it is u n u s e d  a n d  is  ̂id l a w  t h a t  

p r e d a t e s  t h e  1 9 7 8  s t a t e  s u b s i s t e n c e  law.

S e c t i o n  11

S e c t i o n  11 p r o v i d e s  t h a t  t h e  b i l l  w o u l d  t a k e  e f f e c t  o n  J u n e  1, 1986.

Section 10 .
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G e o f f r e y  y , P a r k e r
A ttorwhy a t La w

a  I , * a*i ea*tsth,suitkaoa ^9 / r _ //
AnckoM aob . ALuUUCA 09001  ^  ™ J i

c ^ l ' i  —
^ r *’ March 2, 1986 .ftf

n
Honorable Arliss Sturgulewski 
Chairman, Senate Resources Committee 
Alaska State r.er 1 sl.ature 
Pouch V (MS 3100)
Juneau, Alaska 99811

rei Subsistence Bill; 
SCS CSHB 288(SA)

Dear Senator Sturgulewski:

This is to inform you that 1 am concerned that the 
Senate Resources Committee draft subsistence bill may soon face 
substantial oppo^'tion from the sport community of the nature that 
contributed to a i. .jlemate over subsistence legislation last 
year. The environmental community may also take a closer look at 
the draft bill in light of recent changes affecting ANILCA 
compliance.

Over the past few days leaders of five sport 
organizations have asked my opinion of the legislation as it now 
stands. They are concerned that the draft bill is becoming 
unnecessarily rigid since leaving the Senate State Affairs 
Committee. I have told them my opinion that the bill, as amended 
by your committee, is less flexible than ANILCA, is less flexible 
than the Senate State Affairs bill, and is less flexible than the 
governor's bill. As such, I regret that I can not in good faith 
give leaders of the sport community firm arguments that they would 
be better off with your draft bill than they would with ANILCA and 
a temporary federal takeover of subsistence management on federal 
uplands on June 1, despite the implications of such a takeover. 1 
also see problems with ANILCA compliance. I sincerely regret 
those conclusions, so I will state my grounds for them later in 
this letter.

First, let me state the deficiencies of the Resouces 
Committee draft bill when compared to ANILCA, because identifying 
the deficiencies underlie my recommendations. The two greatest 
deficiencies which I have conveyed to sport leaders are:

(1) the failure of Resources Committee draft bill to 
adopt authority, consistent with ANILCA, for the Board 
of Fisheries and the Board of Game to look ah 
"alternative resources" when determining customary and 
traditional subsistence use, which is prior to Tier II 
situations in which alternative resources are also to 
be considered, and



(2) the failure of the Resources Committee draft bill 
to recognize ANILCA standards, which say that on 
federal lands subsistence must be consistent with 
"sound management principles” and "the conservation of 
healthy populations", and additionally that on 
National Park Service lands (including preserves open 
to sport hunting) subsistence must be consistent with 
the "conservation of healthy and natural 
populations". See ANILCA, sections 802, 805, 800,
810, 815.

Based on both of these shortcomings in the Senate 
Resource Committee draft bill, I believe that ANILCA and its 
legislative history are legally, biologically, and 
administratively preferable to the Resource Committee bill from 
the sport perspective, and ANILCA may end up being preferable from 
the environmental and non-consumptive perspectives as well.
ANILCA is less restrictive of sport, commercial and nonconsumptive 
use than 1h the latest draft of the Resource Committee bill.

I hope you will not mistake my intentions, Senator. I 
do not want a federal takeover on federal uplands, Eor I view that 
as creating problems for the boards, the biologists and the 
public, I want a good, flexible law that is consistent with 
ANILCA and f;he flexibility in it. Presently, the Resource 
Committee draft bill does not achieve that.

Before focusing on the need for flexibility and 
consistency with ANILCA, I will touch briefly on what might happen 
if there is a "federal takeover." The Department of the Interior 
is most likely to simply adopt state regulations for subsistence 
on federal uplands and the few federal waters that exist. The 
Department has authority to do so. The Department would then 
allow only rural people to subsistence hunt on fedoral. uplands and 
subsistence fish in federal waters. State sport regulations are 
currently adopted this way by the federal government. When the 
Assistant Secretary of the Interior, William P. Horn, testifies 
before your committee, I suggest that you inquire if this is how 
the* Department is likely to proceed in the event of federal 
involvement.

The consequences of a federal takeover would be that 
Tier II hunts closed to sport on federal lands would pop open,
Tier ri hunts closed to sport on state lands would remain a 
problem, unless the office of the Attorney General changed its 
advice, as it should, that all Alaskans are qualified for 
subsistence under the Madison decision. What that advice ignored 
was the Board’s joint Policy Statement, 5 AAC 99,010, listing 
criteria for determining whether a use was customary and 
traditional.. Those criteria would have excluded almost all urban 
Alaskans, The advice ignored common sense, for almost every urban 
Alaskan knows he or she is not a customary and traditional 
subsistence user. The consequences of a federal takeover could 
become more difficult over time if state and federal wildlife
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regulations pursued divergent paths so as to stain biologically 
against each other or if the federal government eventually sought 
to expand its authority over nonfederal lands. But, those are 
more distant possibilities and in the near term they are 
unlikely.

Russ Redick of the Alaska Sportfishing Association said 
before your committee that subsistence legislation must be 
flexible to allow the boards appropriate authority to allocate 
subsistence to alternative stocks in some situations and deal with 
mixed stock issues in some fisheries. Such flexibility is clearly 
appropriate and consistent with ANILCA when it is not a 
significant detriment to subsistence use. The Resource Committee 
draft bill does not contain that flexibility, it does not contain 
authority, as does ANILCA, to look at alternative resources prior 
to Tier II situations, at which point nonsubsistenco consumptive 
uses have already been eliminated and nonconsumptive uses have 
already been diminished. It also doe3 not contain authority to 
address problems of mixed stocks.

In contest, the Senate State Affairs bill contains those 
authorities in three places and is consistent with ANILCA.

First, the section-by-section analysis of the Senate 
State Affairs bill said that alternative reeouceg are one of 
several factors to be considered in identifying customary and 
traditional subsistence uses as well as in Tier II management. 
ANILCA legislative history concurs cn this point and is quoted in 
full below. That portion of the section-by-section analysis of 
the Senate State Affairs bill was a vehicle for addresainq mixed 
stock problems in fisheries, and it was a basis for fully 
accommodating subsistence needs while at least partially 
accommodating consumptive and nonconsumptive concerns that might 
conflict with subsistence. To the detriment of the Senate 
Resouces Committee draft bill, the reference to this authority has 
been deleted from the section-by-section analysis.

Second, the Senate State Affairs bill contained 
authority to apportion subsistence use among similar, available 
stocks. That is consistent with ANILCA’s recognition of "sound 
management principles" and ANILCA’s recognition that alternative 
stocks may be considered in identifying subsistence uses. This 
authority in the Senate State Affairs bill was also a flexible 
mechanism for addressing mixed stock probloms in fisheries and for 
fully accommodating subsistence needs and partially accommodating 
consumptive and nonconsumtive desires that may conflict with 
subsistence use. This authority has been deleted from the Senate 
Resouces Committee draft bill.

Third, the Senate State Affairs bill recognized, as does 
ANILCA, that subsistence must be consistent on all federal lands 
with "sound management principles" and "conservation of hoalthy 
populations", and that as stated ir the section-by-section 
analysis of the Senate State Affairs bill, subsistence on national
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parks and preserves must be consistent with "conservation of 
natrual and healthy populations". Based on discussions with 
Assistant Attorney General Larri Spangler, I understand the term 
"sound management principles" includes social and political 
considerations in making allocation decisions for particul&u* types 
of management, such as trophy management for huntinq or fishing, 
catch and release fishing, and wildlife viewing. I believe that 
such management regimes may effectively be diminished or 
prohibited in many instances throughout the state by the Resouces 
Committee draft bill, because, unlike ANILCA, the Senate Resources 
draft requires only that subsistence be consistent with "sustained 
yield," "Sustained yield" usually reflects only biological 
considerations. Therefore, I conclude that the Resource Committee
<raft is more harmful to the interests of sport and non­
consumptive users than is ANILCA or the senate State Affairs 
bill.

Most people conversant with subsistence issues 
understand that at Tier II, under sec. 804 of ANILCA and AS 
16.05.251(b), 16.05.255(b) of current state law, the boards are to 
consider the factors of dependency on the resource, local 
residency and availability of alternative resources in allocating 
subsistence use. These are the criteria upon which subsistence 
use is restricted when there is not enough of a resource to 
accommodate ail subsistence demand. However, what is often not 
understood is that, under ANILCA, the boards also can and should 
apply those same factors, along with others, in determining what 
uses are "customary and traditional subsistence uses," even before 
the boards ace faced with Tier I or Tier II situations. Thus, the
three criteria pl<ny a dual role.

The dual role for these criteria is clear from the 
legislative history of ANILCA. It says:

"However, the phrase ’customary and 
traditional* is intended to place particular 
emphasis on the protection and continuation of 
the taking of fish, wildlife, and other 
renewable resources ... in which such uses 
have played a long established and Important 
role in the economy and culture of! the 
community and in which such uses incorporate 
beliefs and customs which have been handed 
down by word of mouth or example from 
generation to generation. The factors of 
local residency, economic dependence, and 
availability of alternative resouces have been 
included in section 804 (the preference at 
Tier II] rather than the definition (of 
subsistence use]. Although a truly 
comprehensive definition of ’subsistence uses' 
must Include a mix of those factors, the 
committee has determined that they should be 
incorporated through appropriate action by the

L e t t e r  t o  S e n .  S t u r g u l e w s k i ,

M a r ,  2, 1 9 8 6 ,  p a g e  4 o f  13.



State rulemaking authority (i.e. the boards] 
in conjuntion with recommendations of teyional 
councils established pursuant to section 805 
to implement the subsistence preference set 
forth in section 804. Sections 803-805 are 
intended to establish a dynamic process for 
the regulation of subsistence resources and 
uses which will enable rural people to 
participate in the decisionmaking process of 
the State rulemaking authority in the 
inclusion of the local residency, economic 
dependence, and availability of alternative 
resources factors into the definition of 
"subsistence uses" on a case-by-case basis to 
meet the needs of a particular management 
situation in a particular area."

Sen. Rept. No. 96-413, 96th Cong., 1st Sess, at p. 269, emphasis 
added.

A fair analysis of this legislative history is that the 
boards, in conjunction with regional councils, are to determine 
customary ar.d traditional subsistence use by considering: (1) 
whether the use is long established and important, (2) whether it 
is accompanied by customs and beliefs, (3) dependency on the 
resource.. (4) local residency, and (5) availability of alternative
resoue*,<i. As a matter of policy, three other considerations might
be worth adding to this list, even though they are not required by
ANILCA or its legislative history. Those are: (6) the season at
which the resource in auestion is harvested since many subsistence 
harvests are important in an opportunistic and temporal context,
(7) the relation the resource lias to other subsistence resources 
that are also harvested, and (8) the cultural values associated 
with the resource. As I recall, Steve Benhke, the Director of the 
Subsistence Division, suggested these last three factors to me in 
our discussions. His suggestion is good,

The problem that now confronts your committee is (as it 
always has been throughout this issue) a drafting problem. It is 
not whether to hurt or help subsistence or nonsubsistence people. 
It is how to draft language that allows flexibility to address 
alternative stocks and flexibility to undertake sound management 
without having that language become a vehicle for the boards to 
deny satisfaction of subsistence use. However, as Don Mitchell, 
counsel for the Alaska Federation of Natives (AFN), correctly 
points out, the boards unfortunately do not have a perfect track 
record on this matter. Therefore, I make the following 
suggestion.

I assume, perhaps naively, that a successful law should 
foster trust between subsistence and nonsubsistence users and that 
generosity should prevail over avarice and fear. Therefore, 
section 16.05.258 in the draft bill, which involves 
identifications of customary and traditional subsistence stocks
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and determinations of how much of a harvest is needed to 
reasonably satisfy subsistence use, should be amended to involve 
advice from regional councils and to give the boards and the 
councils the flexibility to look to alternative stocks in 
allocating fish and game and in dealing with mixed stock problems, 
so long as subsistence needs are met and the preference is 
fulfilled. I suggest the following language!

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF PTSH 
AND GAME.

(a) The Board of Fisheries and the Board of Game, 
after consultion with the appropriate regional advisory 
councils, shall identify customary and traditional 
subsistence uses of fish stocks and game populations in 
each rural area identified by the boards,

(b) Consistent with satisfaction of subsistence 
uses, sustained yield, sound management principles, the 
maintenance of healthy populations, and federal law, the 
boards shall determine after consultation with 
appropriate regional advisory councils:

(1) what portion, if any, of the stocks and 
populations identified under (a) of thiB section can be 
harvested! and

(2) how much of the harvestable portion is 
needed to provide a reasonable opportunity to satisfy 
the subsistence uses,

(c) In making the decisions under (a) and (b) of 
this section, the boards may consider factors including 
but not limited to: (1) whether the harvest and use is 
long established and Important, (2) whether the use 
incorporates custom, tradition and belief, (3) 
dependency on the resouce, (4) local residency, (5) 
avialability of alternative resources, (6) the season at 
which the resouce is harvested or used, (7) the relation 
the resource and its use have to other resources used
■for subsistence, and (8) cultural values associated with 
the resource.

I would thereafter reletter the existing subsections (c) 
through (g).

The section-by-section analyses of both the Senate State 
Affairs bill and the Senate Resources draft bill recognize the 
role of the regional councils in identifying subsistence use and 
making allocation decisions. However, because the AFN has fought 
the notion of addressing alternative stocks in the context of 
identifying and allocating to subsistence use, I have therefore 
suggested the above amended subsections in order to specifically 
involve tha regional councils and assure statisfaction of 
subsistence uses. I hope this, in conjunction with the existing
authority of the councils (5 AAC -----), would assure sensitivity
on the part of the hoards and the councils when they look to 
alternative stocks, are confronted with mixed stock problems, or 
seek to apportion use between similar, available stocks. I hope
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this would also reduce the perception on the part of some rural 
people that the boards are distant and insensitive. The regional 
councils have not been fully staffed or funded, so they have not 
been as successful as possible in dispelling perceptions of the 
boards as dominated by hostile urban sport interests. Legislative 
recognition of the regional councils would fostor trust between 
rural people, urban people, and the boards.

I think that if you made this suggested change you would 
have a bill that would be acceptable. I understand that McKie 
Campbell of your staff believes it would be more convenient to 
address these matters in legislative history. That will not work 
well under the current Resource Committee draft bill, given the 
proposed AS 16.05.258(a) and (b), their interplay with recent 
court decisions in Hluska and flkuse, and the deletion of 
apportioning authority"* Changes in the legislative history of the 
current Resource Committee draft would be legally meaningless in 
the face of the plain language of the draft. It is important to 
understand that Bluska and Skuse stand for two propositions: (1) 
the "subsistence defense," and (2) a requirement that the boards 
adopt subsistence regulations for all subsistence stocks. The 
Senate state Affairs bill delt with both aspects of these cases: 
the senate Resources draft bill deals only the defense.

I will now turn to demonstrating why this alternative 
language is necessary, rather than just an abstract point.

Don Michell has long spoken of an error by the Board of 
Fisheries several years ago that demonstrates erroneous shifting 
of Tyonek subsistence to an alternative stock. T have always 
agreed with him that the boards should not be allowed to shift 
subsistence to alternative resouces when doing so is in any 
significant way to the detriment of subsistence use. However, the 
rule against shifting to alternative resources should not ba so 
hard and fast as to deny the boards flexibility when it is 
reasonable. I hope that four examples will fleoh out the 
problem, and I recommehd that you utilize them in the section-by- 
section analysis to facilitate understanding of how alternative 
resources might be looked to without detriment to subsistence 
needs. I will stick mostly to fishery examples, because I am a 
dabbling dilettante in fisheries management and ignorant in qame. 
However, the priciples suggested by these examples apply to both 
fish and game.

Example #1: Tyonek King Salmon.

The first fresh meat on the beaches at Tyonek is the 
Susitna bound king salmon. Several years ago the Board of 
Fisheries did not allow subsistence harvest of these fish when 
they were migrating past the Tyonek beaches but did allow sport 
harvest of these fish when they reached the Susitna tributaries. 
The subsistence take is and would have been small in relation to 
the size of the run. The board's decision was improper because it 
forced Tyonek people to stand and wait for later and less
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accessible stocks —  chum, sockeye and silver salmon —  while 
urban sport people, less in need, fished. Therefore, the Board of 
Fisheries should not be allowed to shift the Tyonek subsistence 
harvest of king salmon to a later stock of salmon. Subseqent 
litigation overturned the board's decision of allowing sport and 
disallowing subsistence in this case, and few who try to deal 
fairly with the subsistence issue argue that the result should 
have been otherwise. Dependency on the resource and lack of 
alternatives were demonstrable. Therefore, when AFN gives tho 
Tyonek case as an example of why alternative resources should not
be considered, AFN is putting forward a "straw man" argument, No
sensible person would suggest any shifting in the Tyonek 
situation, and no legislation has ever been drafted to allow that 
sort of a shift.

Example #2s Late Kenai River Coho.

Tho late Kenai River coho demonstrates that any rule on 
alternative stocks should be flexible and fair. This fish runs 
along the east beaches of Cook Inlet in late August and through
September. It is a small run that is highly valued by sport
anglers. Non-commercial harvests (at various times called 
"subsistence" harvests) have harvested upwards of 13,000 of these 
fish annually. Although rune for the past two years have been 
much larger than the recent average, this level of harvest has led 
in some recent years to closing the sport fishery in the river. I 
would have no objection to this closing, but for the fact that 
from late June till early August the same beaches are packed with 
hundreds of thousands to millions of sockeye salmon that are 
catchable with the same gear and are recognized by the market and 
the public generally as a more desirable fish. The Board of 
Fisheries has at various times sought to fully or partially shift 
the noncommercial fishery for late Kenai cohos to the more 
abundant sockeye running a few weeks earlier. The Senate State 
Affairs bill would allow a shift, at leash in part. The Senate 
Resources draft bill does not to allow it.

Example 3t Mixed Stocks

Mixed stocks also demonstrate the any rule on 
alternative stocks should be flexible and fair. On the same east 
beaches of Cook Inlet there are several mixed stock fisheries 
conducted by gill nets, Kenai king salmon run contemporaneously 
with sockeye. Several coho stocks are contemporaneous with 
sockeye, pinks, chum and even some of the second Kenai king run. 
These mixed stock fisheries have produced substantial conflicts 
between sport and commerial fishermen, if portions of the Kenai 
Peninsula qualify for subsistence, then a rigid state subsistence 
law that does not allow the Board of Fisheries the flexibility to 
apportion subsistence between stocks or to focus it on some stocks 
in a reasonable manner will simply add to these conflicts. 
Acceptance of the subsistence law by the sport community would 
inevitably be less than it has been to date. This problem could 
be compounded by subsistence nets displacing some commercial set
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nets to a limited extent, because the beaches would have to 
accommodate additional nets and subsistence could be entitled to 
the best sites. The Senate State Affairs bill could deal with 
this problem, by giving the boards some flexibility to apportion 
use between stocks and to focus on some stocks more than others. 
The only flexibility in the Senate Resource draft bill is found in 
the words "reasonable opportunity". That is a frail hook upon 
which to hang a heavy hat.

Example 4: Non-target, Minimal Target, and Incidental 
Target Stocks.

A potential problem of non-target, minimal target and 
incidental target stocks also demonstrates the need for 
flexibility to address alternative stocks. If we have a rigid 
bill we may end up with the boards having little ability to 
minimize impacts on rainbow trout and steelhead trout stocks, or 
Other highly sensitive stocks, in several situations around the 
state.

Numerous Federal and State reports (eg., USDOl, fws, 
Subsistence Management and Use, 1985; USDOl, FWS, Kodiak Refuge 
Comprehensive Management Plan, 1986; USDOl, FWS & BLM, Burger, et 
al, 1983, on Copper River steelhead; USDOl, BIA, Wocl, 1382, 
"Synopsis of Alaska Native Subsistence Economies and Projection of 
Research Needs: Subsistence Data Base Phase II"? ADF&G, Subs.
Div,, Stanek, 1982, Report No. 32; ADF&G, Subs. Div., Fall, Report 
No. 74) document subsistence harvest of rainbow and steelhead 
trout. T have had no great problem with this because I do not 
know of many demonstrable impacts. However, the Attorney General 
and the Board of Fisheries might have a problem because current 
state regulations, 5 AAC 99. , prohibit subsistence harvest of
rainbow trout and steelhead. 1 have always wondered whether that 
regulation w^uld survive a subsistence challenge. Eluska and 
Skuse indicate the regulation would Call, based on the court’s 
requirement that the boards adopt subsistence regulations for 
every subsistence stock. Whether the regulation would stand or 
fall is, I believe, an important auestion to the sport community 
because the regulation helps sustain a strong recreational 
interest and a multi-million dollar sport, guide and lodge 
industry that are focusing increasingly on catch and release of 
older age, world class trophy rainbows and steelhead.

Based on State estimates in the Bristol Bay Regional 
Plan and the Kenai River studies, the sport fishing industry in 
the Bristol Ray drainages, in which world class rainbows play a 
v e r y  significant role, is far more important economically than the 
Kenai River guide industry. If low levels of subsistence targeted 
on rainbow or subsistence targeted primarily on other stocks 
significantly impact over time the prevalence of the relatively 
scarce older age Eish, then we will suffer a loss of International 
interest to anglers. Perhaps we should suffer that loss, but I 
don't think the law does or should Leguire it. There are only 
three world class rainbow fisheries in the world. Alaska,
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p r im a r i ly  in  the  B r i s t o l  Bay d ra inage s , i s  the  bee t, and the o th e r
two are i n  Patagonia and New Zealand.

Severa l sp o r t  r e g u la t io n s ,  i n v o lv in g  sp e c ia l  management 
reg imes fo r  rainbow t r o u t ,  co u ld  e v e n tu a l ly  loo se  much of t h e i r  
e f fe c t iv e n e e *  in  p rov id ing  q u a l i t y  sp o r t  f i s h e r i e s  i f  the  boards 
are w i th o u t  f l e x i b i l i t y  i n  p rov id ing  fo r  s u b s i s t e n c e ,  T a lc h a l i t n a  
R iv e r  rainbows are managed fo r  ca tc h  and re le a se .  B r i s t o l  Bay 
drainage rainbows are manaqed p r im a r i ly  fo r  trop hy , Kenai R iv e r  
rainhow9 are managed fo r  trop hy . The d ra f t  Cook I n l e t  Rainbow 
T ro u t  Management P lan proposes in c re a s in g  the number of trophy and
ca tc h  and re lea se  s tream s and p r o h ib i t i n g  the  ta k ing  oE rainbows
th rough  the  ice  on se ve ra l west s id e  S u s i t n a  R iv e r  t r i b u l a r i e s .  
These d e c i s io n s  are c u r r e n t ly  o r  w i l l  he based f u l l y  o r  p a r t ly  on 
"sound management p r i n c ip le s "  in v o lv in g  s o u ia l  a l lo c a t io n s  of 
o ld e r  age f i s h ,  ra th e r  than b io lo g ic a l  c o n s id e ra t io n s  under 
" s u s ta in e d  y ie ld . "  I  doubt th a t  the  p re sen t sp o r t  s iz e  
l i m i t a t i o n s ,  bag l i m i t s ,  and methods and means r e s t r i c t i o n s  cou ld  
le g a l ly  be applied to  s u b s i s t e n c e .  The be st a l t e r n a t iv e  i s  
f l e x i b i l i t y  in  ta rg e t ing  and ap port io n ing  s u b s i s t e n c e  use among 
s t o c k s .

The Senate S ta te  A f fa i r s  b i l l ,  l i k e  ANILCA, i s  capable 
o f  addressing  the se  p o te n t ia l  p rob lem s, because i t  a l lo w s  
f l e x i b i l i t y  to  address a l t e r n a t iv e  r e so u r c e s ,  apportion  
s u b s i s t e n c e  between r e so u r c e s ,  and re q u ire s  th a t  s u b s i s t e n c e  be 
c o n s i s t e n t  w i th  "sound management p r i n c ip le s "  and the  "maintenance 
of he a lth y  p o p u la t io n s . "  The Senate Resouces d ra f t  does no t do 
t h a t ,

I  w i l l  c lo s e  w i th  a b r ie f  d i s c u s s i o n  of how f iv e  
h y p o th e t ica l  law s u i t s  would fare under the Senate S ta te  A f fa i r s  
b i l l  and the  Senate Resource s d r a f t .  For the  most pact a l l  f iv e  
h y p o th e t i c a l s  in v o lv e  rea l i s s u e s  or s i t u a t i o n s  th a t  have 
co n fro n ted  the S ta te .  The f i f t h  h y p o th e t ica l  dem onstra te s tha t  
the Resource  Committee d ra f t  w i l l  no t be in  comp liance w ith  ANILCA 
i f  cha llenged  by a w e ll put togets^er s e t  of f a c t s  and lega l 
a rguments . My h y p o th e t ica l  p l a i n t i f f s  are t h i n l y  d i s g u i s e d ,  so  as 
no t to  imply i n t e n t i o n s .

Case # l i

My f i r s t  h y p o th e t ica l  s u i t  i n v o lv e s  th a t  fo u n ta in  of 
c o n t r o v e r sy :  Wolf C o n t r o l I

Suppose the  Alaska Wolf A l l ia n c e  a l le g e s  and proves tha t 
w o lf  c o n t r o l  programs in v o lv e  s u b s i s t e n c e  use of moose and are 
based on "sound management p r i n c ip le s "  r e f le c t i n g  a ttem p ts  to 
c rea te  and a l lo ca te  more moo.se, ra the r  than on " s u s ta in e d  y ie ld  
p r i n c ip l e s . "  To prove t h a t ,  the Wolf A l l ia n c e  cou ld  prove the 
fo l lo w in g  th ree  p o in t s :  (1 ) t h a t  w o lf  c o n t r o l ,  a e r ia l  trapp ing , 
and trapper educa t io n  programs are designed to  tem p o ra r i ly  reduce 
w o lf  p o p u la t io n s  in  order to  in c re a se  moose popua tions (Board of 
Game re co rd s  w i l l  p r o v e  t h i s ) ,  and (2 ) tha t  depressed moose
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p o p u la t io n s  have r e su l te d  in  part from s u b s i s t e n c e  h a rv e s t  o f cows 
o f te n  c o n tra ry  to  r e g u la t io n s  (d e p o s i t io n  of p re se n t and former 
Game Board members and ADF&G o f f i c i a l s  I  be lie ve  would prove 
t h i s )  , and (.3) tha t  none of the moose p o p u la t io n s  are helow 
s u s ta in e d  y ie ld  i f  unhunted o r i f  huntod on ly  fo r  s u b s i s t e n c e  
( e a s i l y  p ro va b le ) .  The Wolf A l l ia n c e  would then argue tha t  wo lf 
c o n t r o l  programs are e s s e n t ia l l y  ways of avo id ing  imp lementing the  
T ie r  I  and T ie r  I I  s u b s i s t e n c e  p r i o r i t y  and tha t  n o n s u b s i s te n c c  
h a rv e s t  m u s t  cease , and tha t  wolf c o n t r o l  programs m us t cease 
because they are based on s o c ia l  a l lo c a t io n  c o n s id e ra t io n s  
u nd e r ly ing  "sound management", ra th e r  than the b io lo g ic a l  
c o n s id e ra t io n s  of " s u s ta in e d  y ie ld , "

Under the  Senate S ta te  A f fa i r s  b i l l ,  the Wolf A l l ia n c e  
lo o s e s ,  because "sound management p r i n c ip le s "  ace re cogn ized . 
T he re fo re , tho  f lyboys f l y ,  the  s u b s i s te n c e  and sp o r t  h u n te r s  
h u n t ,  and the trappers trap . However, under the  Resouces 
Committee d r a f t ,  the  wolf A l l ia n c e  w in s .  The f ly b o y s ,  the  
h u n t e r s ,  and the trappers take a wa lk . The irony  i s  th a t  r u ra l  
s u b s i s t e n c e  and urban sp o r t  h u n te r s  have both supported wolf 
c o n t r o l  programs. T he re fo re , both i n t e r e s t s  are h u r t  by the  
Resource  Committee d ra f t .  To compound the i r o n y ,  though , the  
no n co n sup t iv e  i n t e r e s t s  of the  Wolf A l l ia n c e  are a lso  h u r t  by the  
f a i l u r e  of the  Resource Committee d ra f t  to  afford f l e x i b i l i t y  and 
re cogn ize  w i ld l i f e  v iew ing i n t e r e s t s  th rough the s o c ia l  a l lo c a t io n  
unde rp inn ing  of "sound management p r i n c ip l e s , "  T h u s ,  the  Wolf 
A l l ia n c e  w in s  on wolves and lo se s  on o th e r  m a tte r s  under the 
Resource  Committee d ra f t .

Case #2:

Suppose the fo l lo w ing  happens. The Alaska Union of 
N a tive s  s u e s  to  s top  sp o r t  h u n t in g  of moose on lands e a s t  and west 
o f  Fa irb a nk s ,  where moose p op u la t io n s  are depressed, and i n  the 
Nushagak dra inage. The Union a l leg e s  and proves tha t  s u b s i s t e n c e  
h u n te r s  are having to  hun t v a s t ly  la rge r areas to  get moose. (The 
B r i s t o l  Bay Regiona l P lan and d e p o s i t io n s  of ADFrg ’ o f f i c i a l s  m ight 
prove t h i s . )  The Union a sks th a t  the  preference be implemented.

How t h i s  h y p o th e t ica l  case would fare under the  Senate 
S ta te  A f f a i r s  b i l l  and the Senate Resource s d ra f t  i s  d i f f i c u l t  to 
say . I  know too few f a c t s .  However, the  s ta te  would have a 
b e t te r  chance of p re v a i l in g  under the S ta te  A f fa i r s  b i l l  than 
under the  Re source s  d ra f t ,  because the  f l e x i b i l i t y  in  the S ta te  
A f f a i r s  d ra f t  a l low s the  Board to rea sonab lly  apportion  
s u b s i s t e n c e  use of red meat between moose and ca r ibou  so long as 
the  p reference  i s  re ta ined  on bo th .

Case »3:

Suppose the fo l lo w ing  happens. George i s  apprehened fo r 
g i l l  n e t t i n g  rainbow t r o u t  i n  Lower T a la r ik  Creek 25 m i le s  west of 
h i s  home i n  I l ia m n a .  The S ta te  p ro se cu te s  George fo r  v io la t i o n  of
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the  s u b s i s t e n c e  ban on rainbow t r o u t ,  George cha l le ng e s  the 
v a l i d i t y  o f  the  r e g u la t io n .

As d is c u s se d  p r e v io u s ly ,  the  re g u la t io n  f a l l s  under the 
Senate Resource  Committee d r a f t .  Under the Senate s ta te  A f fa i r s  
b i l l ,  the  re g u la t io n  m ig h t p re va i l  i f  the  board has been 
reasonable in  no t dep r iv ing  George of s a t i s f y i n g  h i s  s u b s i s te n c e  
needs. F l e x i b i l i t y  and reasonab leness are the  key to the Senate 
S ta te  A f f a i r s  b i l l .  However, the breadth of t h i s  re g u la t io n  makes 
i t  v u ln e ra b le  under e i t h e r  b i l l .

Case »4t

Suppose Cooper Landing on the  Kenai P e n in su la  q u a l i f i e s  
as r u ra l  fo r  purposes of s u b s i s t e n c e .  Helen of Cooper Landing 
p u t s  her motor boat in  e i t h e r  the  permanent non-motorized zone 
downstream from R u s s ia n  R iv e r  o r the  seasona l non-motorized zone 
downstream from f ik i la k  Lake. Both zones were e s ta b l is h e d  in  
January by the  Department of Natura l R e so u rce s .  Helen engages in  
s u b s i s t e n c e  f i s h i n g  fo r  rainbow t r o u t  and i s  apprehended fo r  u s ing  
a m o to r . She a l le g e s  tha t  the  Kenai R iv e r  rainbow t r o u t  s to c k  i s  
most p re va le n t  i n  the  non-motorized  zones and tha t  the non­
m o to rized  re g u la t io n  i s  in v a l id  w ith  re sp e c t to  s u b s i s t e n c e  u se ,

Under the Re source s Committee d ra f t  b i l l ,  Helen w in s ,  
s u b s i s t e n c e  boats m o to r , n o n su b s is te n ce  boats d o n ' t  m o to r , s ta te  
tro o p e rs  are perplexed by the  h o r r ib le  enforcement problem of 
having to  f ig u re  out. who q u a l i f i e s  fo r  a m o to r . Under the Senate 
S ta te  A f f a i r s  b i l l ,  the  Department of Natura l Reaources w in s  i f  
the  Board of F i s h e r ie s  has provided reasonable a l te r n a t iv e  t r o u t  
o r  o th e r  f i s h  s t o c k s  i n  the  Cooper Landing area.

Case #5:

Suppose the Board of Game a u th o r iz e s  s u b s i s te n ce  hun t : .? ?  
o f  moose in  the ANILCA a d d it io n s  to  Denali Nationa l Park an-? 
a u th o r iz e s  sp o r t  and s u b s i s t e n c e  h u n t in g  in  the Denali National 
Pa rk/P re se rve , and th a t  the  board does so based on " su s ta in e d  
y ie ld . "  Suppose f u r t h e r  th a t  the  American P ro fe s s io na l Hunting  
A s s o c ia t io n ,  Dena li T o u r s  (a h y p o the t ica l  a s s o c ia t io n  of Dena li 
t o u r i s t  h o t e l ,  guide and s e r v ic e  com pan ie s) , and Defenders of 
Moose fo r  T o u r i s t s  j o i n t l y  sue the board on the fo l lo w inq  g round s :
(1 ) American P ro fe s s io n a l  Hun ting  and Denali T o u ts  acknowledge 
th a t  the re  sho u ld  be a preference  on moose in  the Preserve for 
s u b s i s t e n c e ,  but th a t  the  board 's  a l lo c a t io n  of moose in  the 
P re se rve  between sp o r t  and s u b s i s t e n c e  h u n te r s  v io la te s  federal 
law because the  board fa i le d  to  look to  a l te r n a t iv e  s to c k s  (eg . 
ca r ib o u ) and "sound management p r i n c ip l e s , "  to  more appropria te ly  
f u l f i l l  con sum p tive  i n t e r e s t s  in  making the a l lo c a t io n  and in  
imp lementing  the s u b s i s t e n c e  p re fe rence , and (2 ) Dena li To u rs  and 
Defenders of Moose Hot T o u r i s t s  a llege  tha t  the  le v e l  of 
s u b s i s t e n c e  moose h u n t in g  allowed by the  board in  the ANILCA 
a d d i t io n s  to  the Dena li N a tiona l Park v io la t e s  "sound management 
p r i n c ip l e s "  and the  " c o n se rv a t io n  of na tu ra l  and hea lthy
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p o p u la t io n s , "  wh ich  p ro te c t  nonconsumptive  i n t e r e s t s ,  and (3 ) 
American P ro fe s s io n a l  H u n t in g ,  Dena li To u rs  and Defenders a l l  
a l lege  th a t  the  S ta te  s u b s i s t e n c e  law the re fo re  I s  no t in  
comp liance  w i th  s e c t i o n s  802, 803, 804, and 815 of ANILCA as they 
r e la te  to  a l t e r n a t iv e  s t o c k s ,  the  id e n t i f i c a t i o n  of s u b s i s t e n c e  
u se ,  a l lo c a t io n  between s p o r t ,  s u b s i s t e n c e  and nonconsumptive  
i n t e r e s t s ,  the  s u b s i s t e n c e  p re fe rence , the  r e la t io n  between 
consum p tive  ( s u b s i s t e n c e  and sp o r t )  and nonconsuraptive u se s ,  the  
s o c ia l  a l lo c a t io n  u nd e rp in n ing s  of sound management p r i n c ip l e s ,  
and co n se rv a t io n  na tu ra l  and hea lthy  p o p u la t io n s ,

I  t h i n k  the  S ta te  i s  l i k e l y  to  loo se  on a l l  c o u n t s  under 
the  Senate Re source s  b i l l .  The S ta te  s u b s i s t e n c e  law w i l l  f a l l .  
A laska w i l l  be o u t  of com p lia nce . We w i l l  be r ig h t  back where we 
are now. Under the  Senate S ta te  A f f a i r s  h i l l  the  board would 
presumab lly  have reached d i f f e r e n t  a l lo c a t io n  d e c i s io n s  i n i t i a l l y ,  
and i f  tho se  d e c i s io n s  were reasonab le , the n  the se  i s s u e s  would 
no t even a r i s e  under the  S ta te  A f fa i r s  b i l l .

I  hope the se  f iv e  h y p o th e t ica l  ca se s demonstra te the 
d i f f e r n c e s  between the  b i l l s .  I  am no t t r y in g  to  be fo r  or 
a g a in s t  wo lf c o n t r o l ,  s u b s i s t e n c e ,  sp o r t  u se ,  commercia l u se , 
nonconsum ptive  u se ,  o r  even my f in n y  f r ie n d s  - -  rainbow t r o u t .  I  
am o n ly  concerned w i t h  g e t t in g  a good b i l l .  When I  s ta r te d  
working on t h i s  i s s u e  l a s t  October, I  be lieved  then th a t  the re  ace 
two measures o f  a good b i l l .  F i r s t ,  i t  sho u ld  change the na ture  
of f u t u r e  s u b s i s t e n c e  debates from the p re se n t u n p r o d u c t i v e  
concep tua l debate to  f a c t u a l ly  o r ie n te d  debates over whether 
p a r t i c u la r  s t o c k s  are s u b s i s t e n c e  s t o c k s ,  whether p a r t i c u la r  areas 
o r  com m un it ie s  q u a l i f y ,  and how much o f a s to c k  i s  necessa ry  to  
s a t i s f y  s u b s i s t e n c e .  Such fa c tua l q u e s t io n s  are always worth 
p u r s u in g .  Second, the  le g i s la t u r e  w i l l  have succeeded i f  no one 
can say i n  the  coming e le c t i o n s  th a t  he or she "d id t h i s  fo r  you 
on s u b s i s t e n c e "  o r he o r she "d id t h i s  to  you on s u b s i s t e n c e . "
Such s ta te m e n ts  w i l l  be a s ig n  of f a i l u r e ,  because one s id e  of the 
i s s u e  w i l l  have p reva iled  more than i t  s h o u ld .  I t  w i l l  mean tha t  
the  g e ne ra l ize d , d e v i s i v e ,  and unp rod uc t ive  debate w i l l  s t i l l  be 
w i th  u s .

A good s u b s i s t e n c e  b i l l  w j . l l  make the  genera l 
s u b s i s t e n c e  debate go away. The Resource  Committee d ra f t  can 
s t i l l  do th a t  i f  someth ing  l i k e  the  amendments I  have suggested 
i s  adopted. They s ta y  c lo s e  to  and do no t wander from ANILCA.
They provide needed f l e x i b i l i t y  and f a i r n e s s .

I  w is h  you the  best in  dea ling  w ith  the se  m a t te r s ,

Si n c e r e l y ,

Geoffrey Y.  Parker

L e t t e r  t o  S e n .  S t u r g u l e w s k i ,
M a r .  2 ,  1 9 8 6 ,  p a g e  13 o f  1 3 .
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S e n a t o r  A r l i s s  S t u r g u l s k i  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

D e a r  Arliss:

I h o p e  t h a t  this l e t t e r  h e l p s  to 'make y o u r  day'. P e r m i t  me 
to take this m e a n s  r a t h e r  t h a n  i n t r u d e  on y o u r  b u s y  s c h e d u l e  
to say t h a t  I b e l i e v e  that y o u r s e l f  and staff, and m e m b e r s  of 
the S e n a t e  R e s o u r c e s  C o m m i t t e e  ha v e  w o r k e d  lo n g  and h a r d  to 
put b e f o r e  the A l a s k a  p u b l i c  a v e r y  m u c h  i m p r o v e d  s u b s i s t e n c e  
bill o v e r  t h a t  r e c e i v e d  f r o m  the House. A  g r e a t  n u m b e r  of i m­
pr o v e m e n t s  wercr-incorporated w h i c h  we in the o u t d o o r  u s e r  c o m m­
u n i t y  r e c o m m e n d e d  last summer. We d i d n ' t  hit one h u n d r e d  p e r  
cent but f o u r  out of five w i l l  w i n  ballgaines e v d r y  d a y  of the 
week.

I ha v e  no v of k n o w i n g  w h e t h e r  the L e g i s l a t u r e  w i l l  i n d e e d  
a p p r o v e  thii. ill or e v e n  a s u b s i s t e n c e  bi l l  but the Se n a t e  
R e s o u r c e s  bil. is a w o r k a b l e  d o c u m e n t  and a m u c h  f a i r e r  bill 
t h e n  we h a v e  h a d  to date. If I m a y —  the A l a s k a  p u b l i c  n e e d s L 
to k n o w  w h y  a p r e f e r e n c e  is p r o v i d e d  to a c e r t a i n  s e g m e n t  of 
the A l a s k a  p u b l i c  of a c o m m o n  p r o p e r t y  r e s o u r c e .  I b e l i e v e  that 
A l a s k a n s  w i l l  accept, as t h e y  h a v e  in the past, a p r e f e r e n c e  
that is b a s e d  on s u s t i n e n c e .

On a n o t h e r  s ubject, m a n y  t h a n k s  for v o t i n g  for the r e s o l u t i o n  
to u r g e  the H o u s e  of R e p r e s n t a t i v e s  to a d o p t  the M c L u r e - V c & m e r  
Bill that r e f o r m s  the F e d e r a l  F i r e a r m  Act. I k n o w  that y o u  h a d  
q u e s t i o n s  a n d  a short lead time to c o n s i d e r  the m a t e r i a l .  I 
take this as a v o t e  of c o n f i d e n c e  in m y s e l f  w h i c h  I d e e p l y  
a p p r e c i a t e .  S-49 is a go o d  bi l l  a n d  we c a n  t a l k m l a t e r  a b out 
t h i s .

P l e a s e  p a s s  o n  t o  McKie C a m p b e l l  t h a t  I  t h i n k  h e  d o e s  a  T r o j a n
j o b  f o r  y o u  a n d  y o u r  R e s o u r c e s  c o m m i t t e e .

B e s t  r e g a r d s ,
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S e n a t o r  A r l i s s  S t u r g u l s k i  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A K  99811

D e a r  Arliss:

I h o p e  that this l e t t e r  h e l p s  to 'make y o u r  day'. P e r m i t  me 
to take this m e a n s  r a t h e r  t h a n  i n t r u d e  o n  y o u r  b u s y  s c h e d u l e  
to say th a t  I b e l i e v e  that y o u r s e l f  a n d  staff, and m e m b e r s  of 
the Sen a t e  R e s o u r c e s  C o m m i t t e e  h a v e  w o r k e d  lo n g  and h a r d  to 
put b e f o r e  the A l a s k a  p u b l i c  a v e r y  m u c h  i m p r o v e d  s u b s i s t e n c e  
bill o v e r  that r e c e i v e d  f r o m  the House. A  g r e a t  n u m b e r  of i m­
pr o v e m e n t s  w e r e  i n c o r p o r a t e d  w h i c h  we in the o u t d o o r  u s e r  c o m m­
un i t y  r e c o m m e n d e d  last summer. We d i d n ' t  hit one h u n d r e d  p e r  
cent but f o u r  out of five w i l l  w i n  b a l l g a m e s  e v e r y  d a y  of the 
week.

I ha v e  no w a y  of k n o w i n g  w h e t h e r  the L e g i s l a t u r e  wi l l  i n d e e d  
a p p r o v e  this bill or e v e n  a s u b s i s t e n c e  bill but the S e n a t e  
R e s o u r c e s  bill is a w o r k a b l e  d o c u m e n t  and a m u c h  f a i r e r  bill 
then we h a v e  had to date. If I m a y —  the A l a s k a  p u b l i c  ne e d s L  
to k n o w  w h y  a p r e f e r e n c e  is p r o v i d e d  to a c e r t a i n  s e g m e n t  of 
the A l a s k a  p u b l i c  of a c o m m o n  p r o p e r t y  r e s o u r c e .  I b e l i e v e  that 
A l a s k a n s  w i l l  accept, as t h e y  h a v e  in the past, a p r e f e r e n c e  
that is b a s e d  on  s u s t i n e n c e .

On a n o t h e r  subject, m a n y  t h a n k s  for v o t i n g  for the r e s o l u t i o n  
to urge the H o u s e  of R e p r e s n t a t i v e s  to a d o p t  the M c L u r e - V c & m e r  
Bill that r e f o r m s  the F e d e r a l  F i r e a r m  Act. I k n o w  that y o u  had 
q u e s t i o n s  a n d  a s hort lead time to c o n s i d e r  the m a t e r i a l .  I 
take this as a v o t e  of c o n f i d e n c e  in m y s e l f  w h i c h  I d e e p l y  
a p p r e c i a t e .  S-49 is a go o d  bill and we can t a l k . J a t e r  a b out 
t h i s .

P l e a s e  p a s s  o n  t o  McKie C a m p b e l l  t h a t  I  t h i n k  h e  d o e s  a T r o j a n
j o b  f o r  y o u  a n d  y o u r  R e s o u r c e s  c o m m i t t e e .

B e s t  r e g a r d s ,
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S e n a t o r  A r l i s s  S t u r g u l s k i  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

D e a r  Arliss:

I ho p e  that this l e t t e r  h e l p s  to 'make y o u r  day'. P e r m i t  me 
to take this m e a n s  r a t h e r  t h a n  i n t r u d e  o n  y o u r  bu s y  s c h e d u l e  
to say th a t  I b e l i e v e  that y o u r s e l f  and staff, and m e m b e r s  of 
the S e n a t e  R e s o u r c e s  C o m m i t t e e  ha v e  w o r k e d  l o n g  and h a r d  to 
put b e f o r e  the A l a s k a  p u b l i c  a v e r y  m u c h  i m p r o v e d  s u b s i s t e n c e  
bill o v e r  that r e c e i v e d  f r o m  the House. A  g r e a t  n u m b e r  of i m­
pr o v e m e n t s  w e r c ' i n e o r p o r a t e d  w h i c h  we in the o u t d o o r  u s e r  c o m m­
u n i t y  r e c o m m e n d e d  last summer. We d i d n ' t  hit one h u n d r e d  per 
cent but fo u r  out of five w i l l  w i n  b a l l g a m e s  e v e r y  day of the 
week.

I have no w a y  of k n o w i n g  w h e t h e r  the L e g i s l a t u r e  will ind e e d  
a p p r o v e  this bill or e v e n  a s u b s i s t e n c e  bill but the Se n a t e  
R e s o u r c e s  bill is a w o r k a b l e  d o c u m e n t  and a m u c h  f a i r e r  bill 
then we have had to date. If I m a y —  the A l a s k a  pub l i c  ne e d s l  
to k n o w  w h y  a p r e f e r e n c e  is p r o v i d e d  to a c e r t a i n  s e g m e n t  of 
the A l a s k a  p u b l i c  of a c o m m o n  p r o p e r t y  resou r c e .  I b e l i e v e  that 
A l a s k a n s  w i l l  accept, as t h e y  h a v e  in  the past, a p r e f e r e n c e  
that is b a s e d  on sustin e n c e .

On a n o t h e r  subject, m a n y  tha n k s  for v o t i n g  for the r e s o l u t i o n  
to ur g e  the H o u s e  of R e p r e s n t a t i v e s  to a d o p t  the McLure-Vcftmer 
Bill that r e f o r m s  the F e d e r a l  F i r e a r m  Act. I k n o w  that y o u  had 
q u e s t i o n s  a n d  a s h ort lead time to c o n s i d e r  the mater i a l .  1 
take this as a vo t e  of c o n f i d e n c e  in m y s e l f  w h i c h  I d e e p l y  
ap p r e c i a t e .  S-49 is a good bill and we c a n  talk .later about 
t h i s .

P l e a s e  p a s s  o n  t o  McKie C a m p b e l l  t h a t  I  t h i n k  h e  d o e s  a  T r o j a n
j o b  f o r  y o u  a n d  y o u r  R e s o u r c e s  c o m m i t t e e .

B e s t  r e g a r d s ,
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to Ron Jolin, Chairman
Joint Boards of Fish and Game

date: March 15, 1985

FILE MO:

TELEPHONE NO: 465-4100

from: Don W. Collinsworth 
Cormissioner
Department of Fish and Game

s u b j e c t  Management Issues 
Arising Frcm the 
Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the 
Madison decision's implications for fish and wildlife management. This 
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries 
as examples, but Madison also affects existing Board of Fisheries 
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game 
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same 
way the Board of Fisheries has, Department of Law has said that the Game 
Board may be unable to continue providing permit hunts restricted to 
particular communities unless guided hunting and hunting by non-residents 
have already been eliminated. Further the legal analysis concludes that 
Madison may require the Game Board to discontinue non-state-resident and 
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze 
Madison impacts and more information will be developed. However, this 
memorandum is intended to alert you to seme of the anticipated area 
impacts.

COOK P7LET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that 
within the last 20-30 years, almost every part of Cook Inlet, including 
Knik Arm and Tum a g a i n  Arm, has been open to subsistence set-net fishing 
for salmon (Braund, 1980). The open season for fishing varied from 
location to location, as well as through time, but included the period 
toy through September. Until 1978, 50 fathoms of net could be used in 
many areas. Species harvested in these set-net fisheries included 
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons 
were gradually restricted until only small areas remained open for very 
short periods with limited gear. Since 1980, subsistence fisheries have 
been authorized in very limited areas for residents of Tyonek, English 
Bay, and Port Graham only.

The Impacts of the Madison decision on existing Ccok Inlet fisheries 
depend on how many people decide to participate, and where and when they
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fish, which makes it difficult for us to precisely assess immediate or 
long tern effects. At a minimum, however, we would expect to see an 
increase in the gill net harvest of west side and Susitna River king 
salmon, since any Alaskan will be able to participate in the Tyonek 
district subsistence king fishery. This fishery begins in May, and has 
limits of 70 kings per household. Presently, this fishery is restricted 
to persons domiciled in Tyonek, and on average, 2,000 kings have been 
harvested annually.

It is impossible to predict how much new effort would occur, but any 
significant increase in this fishery will require ccmpensating 
reductions in the expanding sport fisher1/ of the Susitna drainage. 
This, of course, would mean reductions in seasons, bag limits, or even 
closures of certain areas to fishing if the subsistence harvest grows 
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed 
in the late 1970s, and which have beer, closed since 1980, may have to be 
reopened to all Alaskans. This would include set net fisheries on king, 
sockeye, and echo stocks which enter all of the Kenai Peninsula 
drainages. King and coho stocks, which are already the fccus of major 
allocation conflicts between sport and commercial users, will new have 
to be shared with another user group, which will have a priority. 
Additional harvest restrictions on sport and commercial fisheries in 
Cook Inlet may have to be imposed either before the fishing season or 
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor 
indicator of tine potential demand for subsistence fishing in Cook Inlet. 
Further, recorded harvests probably underestimate the actual historical 
subsistence harvest due to inadequate catch reporting systems. If 
accessible beach areas are opened to net fishing, we would expect a 
substantial interest, similar to that in the Copper River dip net 
fishery. One indicator of this demand is tine fact that participation in 
the Cook Inlet subsistence fishery increased frcm less than 100 people 
to more than 1,300 between 1977 and 1980, before the Board adopted tine 
regulations restricting subsistence use. An additional indicator of 
demand are the requests the Fisheries Board has received frcm people 
wanting to fish with nets in Knik A m  and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to 
authorize subsistence fishing wherever it has occurred in Cook Inlet, 
Tumagain A m ,  and Knik Arm, throughout the summer, by any Alaskan. The 
Madison decision clearly states that sport and commercial uses must be 
eliminated before subsistence uses can be restricted. Therefore, it 
seems unlikely that the Board or department could impose subsistence 
harvest limits or quotas to ensure that commercial and sport uses could 
continue.

In summary, we see major demands being imposed upon the department for 
in-season monitoring and management of ail harvests to ensure adequate 
escapements in Cook Inlet. We also see the potential for confusion and 
controversy over Cook Inlet salmon management escalating and making it 
mere complex.
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NAKNEK RIVER SALMON

The Naknek Piver is currently open to subsistence fishing cnly by 
residents of the Naknek and Kvichak river drainages. This regulation 
was adopted in 1981 because of concern about grcwth in the Naknek 
subsistence salmon fishery by other Alaskans. Frcm 1976 to 1980, 
participation and king harvests in the Naknek subsistence fishery 
doubled as more people learned about the fishery and came to the 
Naknek-Kir.g Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned 
that this growing harvest was beginnincr to affect the allocation of the 
Naknek River's limited Icing salmon stocks. Ey restricting the fisherv 
to local residents, the Beard of Fisheries was able to allow continued 
development of the Naknek sport fishery on kings, which has beccma 
increasingly significant to guides and transportation services. By 
creating a personal use sockeye fishery on the Naknek, the Board was 
able to accommodate non-local fishing demand and shift it to more 
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery 
again to ail residents of the state. If significant effort occurs, it 
seams quite likely that restrictions will "have to be imposed on the 
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Ccpper River sockeye have been harvested by commercial 
fishermen in Prince William Sour.d, residents of the Cooper Basin and 
other interior communities, as well as Fairbanks and Anchorage 
residents. With population growth and increased publicity, the Chitina 
dip net fishery grew dramatically; harvests more than tripled frcm 1980 
to 1983. Additionally, many urban dip net fishermen preferred to fish 
the early portion of the Copper River run, which posed potentially 
severe management problems for early run sockeye. About 50 percent of 
the Ccpper River run passes through the commercial fishery district in 
the first two to three weeks of the season, which means any management 
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased in the 1970s, the board began 
restricting fishwheel and dip net harvests in the Copper Piver. In 
1984, the beard examined subsistence dip net and fishwheel fisheries in 
the Copper Fiver. It authorized subsistence fishing for Ccpper Basin 
residents. Harvest by the subsistence fishery was predicted to be 
approximately 20,000 salmon and individual bag limits could go as high 
as 500. The board then established a personal use fishery for people 
who did not reside in the communities identified as having subsistence 
uses. The personal use fisher;/ had bag limits cf 15 salmon for 
individuals and 30 for households. The total catch was limrued to 
60,000 sockeye plus twenty-five percent of any excess escapement. The 
in-river sport fishery was predicted to harvest approximately 5,000 
scckeye and the Prince William Sound commercial drift gill net fisher;/ 
was managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difi _ a lty in predicting 
harvest levels for the Copper River fishwheel and dip net fishery, due 
to uncertaintv about how many people v/ill participa.ce and how many fish 
they will take. Additional management problems are posed by the timing 
of the sockeye run and the heavy dip net harvest, which occurs on the 
early part of the run. These considerations seem to require more 
conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management issues arising from 
the Madison decision. Regulation specialists for Commercial Fisheries 
and Game Divisions are presently identifying the specific regulatory 
options v/nich the Eoards could address for the upcoming season.
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B r i e f i n g  m e m o r a n d u m :  
s u b s i s  tence

I . S u g g e s t e d  A t t e n d e e s

A. G o v e r n o r  S h e f f i e l d  a n d  a p p r o p r i a t e  s t aff

B. D e p a r t m e n t  of F i s h  a n d  G a m e

1. D o n  \1. C o l l i n s w o r t h ,  C o m m i s s i o n e r
2. D e n n i s  D. kelso, D e p u t y  C o m m i s s i o n e r
3. S t e v e n  11. Behnke, D i r e c t o r ,  D i v i s i o n  of S u b s i s­

tence

C. D e p a r t m e n t  of  L a w

1. N o r m a n  G o r s u c h ,  A t t o r n e y  G e n e r a l
2. L a r r i  I r e n e  S p e n g l e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

I I . I s s u e  S u m m a r y

F o r  s e v e r a l  years, the B o a r d s  of F i s h e r i e s  a n d  G a m e
h a v e  i m p l e m e n t e d  the s t ate s u b s i s t e n c e  l a w  in a w a y  
w h i c h  p r o t e c t e d  f i s h i n g  a n d  h u n t i n g  by r u r a l  A l a s k a n s .

A t  the sa m e  time, the b o a r d s  p r o v i d e d  r e a s o n a b l y  for 
o t h e r  uses, s u c h  as p e r s o n a l  use n e t  f i s h i n g  by  n o n -  
r u r a l  A l a s k a n s ,  s port fishing, a n d  c o m m e r c i a l  fishing.

T h i s  e x e r c i s e  of r e g u l a t o r y  a u t h o r i t y  h a d  b e e n  c e r t i­
fie d  as c o m p l y i n g  w i t h  the f e d e r a l ” s u b s i s t e n c e  law, 
A N I L C A .
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On  F e b r u a r y  22, 1985, the A l a s k a  S u p r e m e  C o u r t  d e c l a r e d  
Chan the b o a r d s  l a c k e d  s t a t u t o r y  a u t h o r i t y  for che r e g­
u l a t o r y  a p p r o a c h  u s e d  in i m p l e m e n t i n g  the s u b s i s t e n c e  
I a w . iladiscn v. a l a s k a  D e p a r t m e n t  of  F i s h  a n d  G a m e , 
He . 7 4 1 0 .

Iladiscn m e a n s  that all A l a s k a n s  m a y  p a r t i c i p a t e  in s u b­
si s t e n c e  uses, a n d  that t h o s e  us e s  c a n n o t  be r e s t r i c t e d  
u n t i l  s p o r t  a n d  c o m m e r c i a l  fis h i n g ,  and n o n - r e s i d e n t  
h u n t i n g  a n d  b i g  g a m e  g u i d i n g  are e l i m i n a t e d .

Lhiampla: T h e  P r i n c e  U i l i i a m  S o u n d  c o m m e r c i a l
f i s h e r y  m a y  n e e d  to be r e s t r i c t e d  or e v e n  c l o s e d  
if n e c e s s a r y  to a c c o m m o d a t e  the dip n e t  f i s h e r y  in 
the C o p p e r  River.

F n a m p l e :  The I'enai R i v e r  a n d  S u s i t n a  d r a i n a g e
sport f i s h e r i e s  m a y  n e e d  to be r e s t r i c t e d  or e v e n  
c l o s e d  if " s u b s i s t e n c e  f i s h i n g "  b y  g i l l  net m u s t  
b e  a l l o w e d  in large a r e a s  of C o o k  I n l e t  c l o s e d  in 
r e c e n t  years.

If the b o a r d s  c a n n o t  p r o t e c t  f i s h i n g  a n d  h u n t i n g  by 
r u r a l  A l a s k a  r e s i d e n t s  u n d e r  the s t a t e  s t a t u t e s ,  n o n -  
c o m p l i a n c e  w i t h  A N I L C A  c o u l d  m a n d a t e  some f e d o a l  a c ­
tion .



H o n o r a b l e  D i l l  S h e f f i e l d
G o v e r n o r

I l a r c h  6 ,  1935
P a g e  5

Thru: J o h n  S h i v e l y ,  C h i e f  o f  3 naff
3 6 6 - 3 7 5 - 3 5

I I I . H e c c s s i t y  fo r  G overno r 's  B r ie f in g

A  d e c i s i o n  is r e q u i r e d  f r o m  the G o v e r n o r  on w h e c h e r  the 
s c a r e  s h o u l d  p r o c e e e  u n d e r  one s t a t u t e s  as i n t e r p r e t e d  by the 
c ourt '.ii H a d i s o n , or w h e t h e r  an a m e n d m e n t  to the s t a t e  s t a t u t e s  
s h o u l d  be s o u g h t  to r e t u r n  cue r e g u l a t o r y  a u t h o r i t y  the b o a r d s  
e x e r c i s e d  b e f o r e  this c o u r t  uecisicn.

naehgrcunri

A. Pra-I la dir, o n : T h e  s t a t e ' s  p o s i t i o n  or- the A l a s k a  s t a t u­
tory a n a  r e g u l a t o r y  f r a m e w o r k  b e f o r e  this c o u r t  d e c i­
sion  was:

ing a n d  h u n t i n g  b y  i n d i v i d u a l s  w h o  r e s i d e  in r u r a l  
areas ar.d c o m m u n i t i e s  i:i w h i c h  the t a k i n g  of l i s h  
st o c k s  a n d  g a m e  p o p u l a t i o n s  for p e r s o n a l  a n a  f a m­
ily c o n s u m p t i o n  is a s i g n i f i c a n t  p a r t  of tne local 
e c o n o m y .

T h e  e i g h t  c r i t e r i a  d e v e l o p e d  by the j o i n t  bo a r d s  
c o r r e c t l y  i d e n t i f i e d  s u b s i s t e n c e  us e s  in r u r a l  
a reas a n d  c o m m u n i t i e s .

3. F i s h i n g  by n e t  for p e r s o n a l  u s e  by p e o p l e  f r o m
o t h e r  a r e a s  of the s t a t e  c o u l d  be a c c o m m o d a t e d
t h r o u g h  the p e r s o n a l  use r i s h i n g  c a t e g o r y  es t a b -
l i s h e a  by the B o a r d  of F i s h e r i e s  in r e g u l a t i o n .

P e r s o n a l  use f i s h i n g  d i d  nut h a v e  a p r i o r i t y  o v e r  
s p o r t  f i s h i n g  a n a  c o m m e r c i a l  fishing.



H o n o r a b l e  D i l i  S h e f f i e l d  M a r c h  6, 1 9 o 5
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3. iladiscn: T h e  c o u r t  h e l d  w i t h  r e g a r d  to the s t a t u t o r y
a n u  r e g u l a t o r y  f r a m e w o r k  in A l a s k a :

T h e  l e g i s l a t u r e  in 19 7 8  did not i n t e n d  that s u b­
s i s t e n c e  us e s  w e r e  to he  l i m i t e d  to h u n t i n g  and 
f i s h i n g  by r u r a l  a i a s k a  res i d e n t s .

T h e  l e g i s l a t u r e  in 1978 aid not i n t e n d  s u b s i s t e n c e  
us e s  to be i d e n t i f i e d  in terms of the us e s  of an 
a r e a  or  community.

C o n v e r s e l y , the l e g i s l a t u r e  in 1978 did not i n t e n d  
a " g r a u a f a t h e r "  rights, l i m i t e d  e n t r y - t y p e  s y s t e m  
to c o n t r o l  e l i g i b i l i t y  f o r  s u b s i s t e n c e .

4. T h e  l e g i s l a t u r e  in 1978 i n t e n d e d  that s u b s i s t e n c e  
u s e s  c o u l d  be r e s t r i c t e d  on l y  if it is n e c e s s a r y  
f o r  s u s t a i n e d  y i e l d  p u r p o s e s  a n d  if n o n - s u b s i s­
ten c e  us e s  -- s p ort a n d  c o m m e r c i a l  f i shing, and by 
a n a l o g y ,  n o n - s t a t e - r e s i d e n t  a n d  t r o p h y  hun t i n g ,  
a n d  b i g  g a m e  g u i d i n g  -- h a v e  a l r e a d y  o e e n  e l i m­
i n a t e d  .

If a s i t u a t i o n  r e q u i r e s  r e s t r i c t i o n  of s u b s i s t e n c e  
uses, d i s t i n c t i o n s  a m o n g  s u b s i s t e n c e  u s ers w i l l  be 
b a s e d  o n  the three c r i t e r i a  c o n t a i n e d  in the s t a t­
ute: c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  on the r e ­
sourc e ,  local r e s i d e n c y ,  a n d  a v a i l a b i l i t y  of a l ­
t e r n a t i v e  r e s o u r c e s .
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V . h e 1 c v a n e  L a w s

A. G r a t e  law: because the c ourt r u l e d  o n  s t a t u t o r y  c o n­
s t r u c t i o n  a n d  l e g i s l a t i v e  i n t e n t  alone, w i t h o u t  r e a c h­
ing any c o n s t i t u t i o n a l  issues, the l e g i s l a t u r e  :aay act 
on this issue.

.•ecerai law;

T h e  A l a s k a  n a t i o n a l  I n t e r e s t  l a n e s  C o n s e r v a t i o n  
A c t  a l l o w s  the s tate to c o n t i n u e  e x e r c i s i n g  its 
t r a d i t i o n a l  m a n a g e m e n t  p r e r o g a t i v e s  on  all land 
and w a t e r  in A l a s k a  if the s t ate in a l a w  of g e n­
eral  a p p l i c a b i l i t y  provi d e s ,  a m o n g  o t h e r  things, 
the d e f i n i t i o n  of s u b s i s t e n c e  u s e s  o c n t a m u G  in 
i-.n ii_CA .

a. .-.lilLCA d e f i n e s  s u b s i s t e n c e  u s e s  as uses 
f_ s h  and ga m e  by r u m  1 A l a s k a  residents.

It is u n c l e a r  p r e c i s e l y  w h a t  f e d e r a l  m a n a g e­
m e n t  w o u l d  entail, but it has b e e n  a r g u o a  
that ail n a v i g a b l e  w a t e r s  v;ouid be included, 
a n d  that p o s s i b l y  some s t a t e  lands w o u l d  b e  
i n c l u d e d  if m i g r a t o r y  s p e c i e s  w e r e  involved.

T h e  M a r i n e  ilar.ir.al P r o t e c t i o n  A c t  also r e q u i r e s  
that if the s tate is to r e s u m e  m a n a g e m e n t ,  s t a t e  
l a w  m u s t  d e f i n e  s u b s i s t e n c e  us e s  as u s e s  of fish 
a n d  g a m e  by r u ral A l a s k a  residents.



Honorable B i l l  S h e f f ie ld  March o, 1S65
Governor rage o
T h r u :  John. S h iv e ly ,  C h ie f  of S ta f f
366-375-35

V I . A l t e r n a t i v e s

A. Imp lement the  c u r r e n t  s t a t u t e s  as in te rp re te d  by the 
c o u r t .  Consequences:

A l l  h u n t in g  and a l l  ne t f i s h i n g  fo r  pe rsona l use 
by a l l  A la skans i s  now defined as " s u b s i s t e n c e  
u s e s , "  w h ic h  must be a u th o r ise d  u n le s s  the r e ­
so u rce  w i l l  be harmed, and w h ich  m us t be g iven a 
p r i o r i t y  over sp o r t  and commerc ia l u s e s .

As p a r t i c ip a t io n  in c re a se s  i n  a s u b s i s t e n c e  f i s h ­
e ry , sp o r t  and commerc ia l f i s h i n g  m u s t be c lo sed  
before s u b s i s te n c e  r i s h i n g  can be r e s t r i c t e d .  
(F o r  example, t h e o r e t i c a l ly  the P r in c e  'William 
Sound commercia l f i s h e r y  co u ld  be c lo se d  because 
of an in c re a se  i n  " s u b s i s t e n c e  f i s h i n g "  i n  the 
Copper R i v e r . )

3. S im i l a r l y ,  a l l  commercia l big game g u id ing  and a l l  
n o n - s ta te - r e s id e n t  ana trophy h u n t i n g  would have 
co be e l im ina te d  before s u b s i s t e n c e  h u n t in g  by 
A la ska  r e s id e n t s  co u ld  be r e s t r i c t e d .

A. S u b s i s te n c e  f i s h i n g  would probably have to  be au­
th o r i s e d  any place i n  the s ta te  where i t  haa been 
a u th o r i s e d  i n  the p a s t ,  u n le s s  the  re so u rce  would 
be harmed. (Fo r example, Madison cou ld  req u ire  
areas i n  Cook I n l e t  c lo sed  to s u b s i s t e n c e  f i s h i n g  
fo r  years to reopen, p o s s ib ly  a f f e c t in g  the  Kenai 
R iv e r  and S u s i t n a  drainage sp o r t  f i s h e r i e s . )
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5. sUiting non-c e m p 1 1 anc e \>r m  .-‘.h luC/i, the H o l l o w i n g
co u ld  r e s u l t :

a. Federa l management of some k in d  or. a l l  feder­
a l lauds anc p o s s ib ly  a l l  nav igab le  waters of 
the  s ta te  cou ld  be a sse r te d  by the  Department 
of I n t e r i o r ,  or sough t th ro ugh  j u d i c i a l  ac­
tion .

b. One m i l l i o n  c o l la r s  i n  m a tch ing  federa l funds 
a u tho r iz e d  by AIIILCA would be l e s t  to  the 
s t a t e .

6. I t  would n o t  be p o s s ib le  fo r  the  s ta te  to  resume 
marine mammal management.

3. Amend the  c u r r e n t  s t a t u t e s  to r e t u r n  the reg u la to ry  
a u t h o r i t y  t h a t  the  boards e xe rc ised  before H ad ison . 
Consequences:

1. By i n s e r t i n g  the words " r u r a l  A la ska  r e s id e n t s "  
i n t o  the  d e f i n i t i o n  o f s u b s i s t e n c e  u s e s ,  the  scope 
of u se s  q u a l i fy in g  fo r  the  p r o te c t io n  anc p r i o r i t y  
of the  s u b s i s t e n c e  lav/ would be narrowed.

2. By inserting the v/ords "rural Alaska residents" 
into the definition of subsistence uses, compli­
ance with AillLCA could be assured.

By e s ta b l i s h i n g  the pe rsona l u se  f i s h i n g  category 
i n  s t a t u t e ,  ha rve s t o p p o r t u n i t ie s  f o r  people who 
do no t  q u a l i f y  fo r  s u b s i s t e n c e  u se s  c o u i g  be pro­
te c te d ,  w i t h o u t  g iv in g  the se  u se s  a p r i o r i t y  over 
sp o r t  and commercia l f i s h i n g .
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By:

Norman C. Gorsuch 
A t to rney  GeneralL i 5
L a r r i  I .  Spengler 
A s s i s t a n t  A tto rney  General 
N a tura l Resources-Anchorage

TELEPHONE NO:

SUBJECT : R e la t iv e  re source  
shortage a c t iv a t in g  
the p r io r i t y  i n  the  
s u b s i s te n ce  law

During  the  meeting of the J o i n t  Boards of F i s h e r ie s  and 
Game w h ich  began i n  Anchorage on November 30, 1982, seve ra l board 
members requested c l a r i f i c a t i o n  regarding how and when a p r io r i t y  
app lie s un'der the  s u b s i s te n c e  law. Under AS 16.05.251(b) and 
.255(b ), the  p r i o r i t y  becomes a c t iv e  on ly  when a r e la t iv e  
re sou rce  shortage o c c u r s , caused, fo r  example, by in c rea se  i n  
com p e tit io n  or decrease i n  ha rvestab le  s u r p lu s .  The fo l lo w ing  
diagram m ight aid i n  applying the s u b s i s te n ce  law.

R e la t iv e  abundance 
of re so u rce

Board a c t io n P r i o r i t y  s ta t u s

1. No shortage* Regu la t io n s  allowable 
( f o r  example, s e t t i n g  
areas and seasons)

S ub s is te n ce  u se s  
must be allowed, 
but p r io r i t y  
in a c t iv e ;  o the r  
u se s may be 
allowed

2. Shortage* R e s t r i c t i o n s  necessary S ub s is te n ce  u se s  
must be allowed, 
w i t h  a p r io r i t y  
over o the r  u se s 
w h ich  are 
allowed

3. Greater 
Shortage*

F u r th e r  r e s t r i c t i o n s  
nece ssa rv

Only s u b s i s te n ce  
u se s  are 
allowed, w ith  
p r i o r i t y  d i s t i n ­
g u is h in g  among 
s u b s i s te n ce  
u s e r s .

02-001A (R»v. 10/79)
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4. C r i t i c a l  
Shortage*

T o ta l  c lo s u re  
necessa ry

No u se s  may be 
allowed

* Shortage means r e la t iv e  re sou rce  sho rtage , when r e s t r i c t i o n s  
on n o n - s u b s is te n ce  u se s  m ust be imposed because ha rva st 
com p e tit io n  among u se r  groups or d e c l ine  i n  numbers of f i s h  or 
game would jeopard ize su s ta in e d  y ie ld  of the  re sou rce  c r  
s u b s i s te n ce  u se s of the  re so u rce .

The diagram i s  based upon the  f i r s t  sen tence  of AS 
16.05.251(b) and 255(b) :

Pa rt 1 of the  diagram r e f le c t s  tha t  when the re  i s  no 
re la t i\ re shortage of f i s h  or game, the  boards are reau ired  by 
these  s ta t u te s  to a llow  o p p o r tu n i t ie s  fo r  s u b s i s te n c e  u se s  and 
may under AS 16.05.251(a) and .255(a) a llow  o p p o r tu n i t ie s  f c r  
n o n - su b s is te n ce  u se s .  S ub s is te n ce  u se s  are id e n t i f ie d  by the 
e ig h t c r i t e r i a  w h ich  the  boards e s ta b l is h e d  i n  5 AAC 99.010(b). 
I n  a non-shortage s i t u a t i o n  the  p r i o r i t y  i s  no t a c t iv e  under 
s ta te  law, no r  under the  federa l A laska Na tiona l I n t e r e s t  Lands 
Conserva tion  A c t ,  T i t l e  V I I I  (ANILCA). The ANILCA p r o v i s io n ,  
wh ich  p a ra l le l s  AS 16.05.251(b) and 255(b) i s  §804. Regarding 
tha t p r o v i s io n ,  the Senate committee repo rt s ta te s :

I f  a p a r t i c u la r  f i s h  or w i ld l i f e  popu la t io n  . . .
i n  a p a r t i c u la r  area i s  s u f f i c i e n t  to s u s t a i n  a 
ha rve s t  by a l l  persons engaged i n  s u b s i s te n c e  and 
o the r  u se s ,  the  imp lementa tion of r e s t r i c t i o n s  on 
tak ing  s e t  f o r t h  i n  t h i s  s e c t io n  need no t be 
imposed by the  s ta te  rulemaking a u th o r i ty .

As w ith  o the r  u se s ,  re g u la t io n  of .sub s is te nce  u se s  even
when there  i s  no r e la t i v e  shortage i s  a u tho r ized . Reg u la t io n s  
shou ld  be s t r u c tu re d  to provide o p p o r tu n i t ie s  fo r  customary and 
t r a d i t io n a l  u se s  ( f o r  example, through the  s e t t i n g  of areas and 
sea sons ) ; u n co n s tra ined  h a rve s t s  were no t contemplated by the 
le g i s la t u r e .  Indeed, re g u la t io n  of s u b s i s te n ce  u se s  on a case by 
case ba s is  has been and i s  part of sound re so u rce  management, and 
was expected by the le g i s la t u r e .  For example, the i n t r o d u c t io n

The 3oard . . . s h a l l  adopt re g u la t io n s  . . 
p e rm it t ing  . . . s u b s i s te n ce  u se s  u n le s s  . 
su ch  re g u la t io n s  w i l l  jeopard ize . . . the 
su s ta ine d  y ie ld .  . . .

S.Rep.No. 413, 96th Cong., 1 s t  Se ss . 269 (1979).
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Den C o l l i n s w o r t h ,  C o m m i s s i o n e r ,  M a r c h  8 ,  1983

to Alaska's s u b s i s t e n c e  law, SLA 1978, C h a p t e r  151, S e c t i o n  1, 
states that b e n e f i c i a l  use of A laska's fish and game r e s o urces by 
all state resid e n t s  " s h o u l d  be c a r e f u l l y  m o n i t o r e d  ana 
r e g u l a t e d  . . . T h e  B o ard of Fishe r i e s  has a d o p t e d
r e gulations called " s u b s i s t e n c e  fishing r e g u l a t i o n s . "  The Board 
of Game has g e n e r a l l y  r e g u l a t e d  subsis t e n c e  uses w i t h o u t  
d e s i g n a t i n g  the r e g u l a t i o n s  as " s u b s i s t e n c e  r e g u l a t i o n s . "  The
fact that s u b s i s t e n c e  uses are to be a l l o w e d  by the boards dees 
not amount to a g u a r a n t e e  that each p a r t i c i p a n t  wi l l  a c h ieve a 
p a r t i c u l a r  harvest. Rather, it is the o p p o r t u n i t y  to engage in 
custo m a r y  and t r a d i t i o n a l  uses w h i c h  is assured, as long as 
su s t a i n e d  y i e l d  of the r e s o u r c e  is not t h e r e b y  jeopardized. 5 
AAC 9 9 . 0 1 0 ( c ) .

Fart 2 of the d i a g r a m  is b a s e d  up o n  the second sentence 
of AS 16.05.251(b) and 255(b):

W h e n e v e r  it is n e c e s s a r y  to r e s t r i c t  the taking 
. . . to assure the . . . susta i n e d  y i e l d  . . .  or 
. . . the c o n t i n u a t i o n  of subsis t e n c e  uses of such 
resources, s u b s i s t e n c e  use shall be the p r i o r i t y  
u s e .

If increase in c o m p e t i t i o n  or dec r e a s e  in h a r v e s t a b l e  
surplus result in a r e lative res o u r c e  shortage, r e s t r i c t i o n  of 
some h a r v e s t  o p p o r t u n i t i e s  m a y  be necessary, and, if so, the
pri o r i t y  for subsis t e n c e  uses comes into play. The bo a r d s  can
use any of the m a n y  m a n a g e m e n t  options a v a i l a b l e  to t h e m  in 
i m posing the n e e d e d  res t r i c t i o n s  on n o n - s u b s i s t e n c e  uses a n d  in 
con t i n u i n g  to r e g u l a t e  sub vi stence uses in a w a y  that protects 
the o p p o r t u n i t y  for subsis :ance harvests. For e x a m p l e , * seasons 
c ould be altered, or the U H ’ of aircraft prohibited. Of course, 
in extreme cases the o p t i o n  of p r e c l u d i n g  n o n - s u b s i s t e n c e
ha rvests remains available.

Pa r t  3 of the d i a g r a m  is b ased u p o n  the third sentence 
of AS 16.05.251(b) a n d  255(b):

If furt h e r  r e s t r i c t i o n  is necessary, the b o a r d
shall e s t a b l i s h  restrictions a n d  limitations on 
an d  p r i orities for these consum p t i v e  uses on the 
basis of the f o l l o w i n g  criteria:*

(1) c u s t o m a r y  and direct d e p e n d e n c e  upon the 
re s o u r c e  as the m a i n s t a y  of o n e 's"livelihood;

(2) local residency; and

(3) a v a i l a b i l i t y  of a l t e r n a t i v e  resources.



D o n  Collinsworth, C o m m i s s i o n e r , 
D e p a r t m e n t  of F i s h  and Game 
166-423-83

M a rc h  3 ,  1983
P a g e  4

A  m o r e  serious re s o u r c e  shortage r e s u l t i n g  from grea t e r  
increase in c o m p e t i t i o n  or d e crease in h a r v e s t a b l e  surplus may 
r e q uire still f u r t h e r  r e s t r i c t i o n  of h a r vest opportunities. If 
so, s u b s i s t e n c e  uses w i l l  be  the last to be precluded. A t  the
p o int that o n l y  s u b s i s t e n c e  uses remain, the cri t e r i a  listed in
the. statute w o u l d  fo r m  a basis for d i s t r i b u t i n g  the allow a b l e  
h a r v e s t  a m o n g  s u b s i s t e n c e  users. This is the only point at w h i c h  
the boards m a y  m a k e  d i s t i n c t i o n s  among users b a s e d  u p o n  their
i n d ividual character i s t i c s ,  rather than d i s t i n g u i s h i n g  among uses 
b y  e x a m i n i n g  the c h a r a c t e r i s t i c s  of those uses.

Part 4 o f  the d i a g r a m  reflects the u n d e r l y i n g  c o n s t i t u­
tional and s t a t u t o r y  m a n d a t e  that s u s t a i n e d  y i e l d  is always the 
p a r a m o u n t  concern. A l a s k a  Constitution, A r t i c l e  VIII, Section 4; 
AS 16.05.251(b) a n d  .255(b). If the status of a fish or game
r esource is such that m a i n t e n a n c e  of s u s t a i n e d  y i e l d  requires 
that all h a r v e s t  cease, no use (including subsistence) m a y  be 
allowed.

W e  hope this d i a g r a m  and e x p l a n a t i o n  c l a rify that u n der 
the s u b s i s t e n c e  law, the p r i o r i t y  becomes active on l y  in times of 
r elative r e s o u r c e  shortage.

L I S / j m o
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M E M O R A N D U M

TC: H o n o r a b l e  Bill S h e f f i e l d
G o v e r n o r

FROM: H e r m a n  C. G o r s u c h
rtCtorney G e n e r a l

RE: A t t a c h e d  b i l l  r e g a r d i n g  the
t a k i n g  of f i s h  ana g a m e  for 
s u b s i s t e n c e  anc p e r s o n a l  use 
Cur file: 277 - 176-65

*

A t t a c h e d  is a b i l l  r e g a r d i n g  a h e  t a k i n g  of f i s h  a n d  
g a m e  f o r  s u b s i s t e n c e  and p e r s o n a l  use. It w a s  r e q u e s t e d  in o r­
der to r e t u r n  to the B o a r d s  of F i s h e r i e s  nr.d C a m e  the r e g u l a t o r y  
a u t h o r i t y  they h a d  e x e r c i s e d  b e f o r e  h a d  is or. v. A] a ska D e o a r  tmen't 
of F i s h  a.r.d G a m e , Guprerne C o u r t  Opin. Me. 2.91 "I (Alaska, F e b r u­
ary 22, i9b5).

Th i s  b i l l  T.:ould a l l o w  the b o a r d s  to c o n t i n u e  i m p l e­
m e n t i n g  the law as t h e y  h a d  b e f o r e  h a d  is o n . b y  (1) s p e c i f y i n g  
that s u b s i s t e n c e  us e s  are c u s t o m a r y  and c r a o i t i c n a l  us e s  cf f i s h  
ar.d ga m e  b y  r u r a l  A l a s k a  r e s i d e n t s ,  a n a  (2) s t a t u t o r i l y  e s t a b­
lis h i n g  p e r s o n a l  use f i s h i n g  as a m e a n s  for the B o a r d  of F i s h e r­
ies to p r o v i d e  acc e s s  to f i s h  by n e t s  or o t h e r  rr.eans for p e r s o n­
al us e  for A l a s k a n s  t h r o u g h o u t  the state. T h e  c o m b i n a t i o n  of 
t h ese two a m e n d m e n t s  w o u l d  r e t u r n  fish a n d  g a m e  r e g u l a t o r y  a u­
th o r i t y  to its p r e - M a d i s o n  status.

A  c r a f t  t r a n s m i t t a l  l e t t e r  tc the l e g i s l a t u r e ,  e x­
p l a i n i n g  the b i l l  in m o r e  detail, is also a t t a ched.

K C G : L I S : d l m

cc w / e n c .: H o n o r a b l e  Don C o l l i n s w o r t h
C o m m i s s i o n e r
D e p a r t m e n t  of Fi s h  a n d  G a m e
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U n d e r  t h e  a u t h o r i t y  cf art. Ill, sec. ’3, of the A l a s k a  

C o n s t i t u t i o n ,  I a n  t r a n s m i t t i n g  a b i l l  r e g a r d i n g  the t a k­

ing of f i s h  a n d  g a m e  for s u b s i s t e n c e  a n d  p e r s o n a l  uses. 

T h e  p u r p o s e  o f  this b i l l  is tc a m e n d  A.S 16 to d e l e g a t e  to 

the A l a s k a  B o a r d  ct F i s h e r i e s  and A.laska B e a r d  of G a m e  the 

same a u t h o r i t y  to r e g u l a t e  the t a k i n g  of fi s h  stocks and 

g a m e  p o p u l a t i o n s  that the b o a r d s  e x e r c i s e d  b e f o r e  the r e­

cent d e c i s i o n  of the .Alaska S u p r e m e  C o u r t  in M a d i s o n  v.

.A l a s k a  D e p a r t m e n t  of Fi s h  a n d  G ^ m e , S u p r e m e  C o u r t  Op in. 

No. 2911 ( F e b r u a r y  22, 1985).

T h e  b i l l  does so in two ways. First, the b i l l  w o u l d  a m e n d  

AS  j 6 . C 5 . 9 A 0 / 2 3 >  tc limit the i d e n t i f i c a t i o n  of " s u b s i s­

tence u s e s "  of f i s h  stocks a n d  game p o p u l a t i o n s  to h u n t i n g  

a n a  f i s h i n g  for p e r s o n a l  and family c o n s u m p t i o n  a n d  r e l a t­

ed uses b y  r e s i d e n t s  of r u r a l  c o m m u n i t i e s  or r u r a l  areas, 

w h e r e  the t a k i n g  of fi s h  and ga m e  for su c h  uses is a s i g­

n i f i c a n t  p a r t  of the e c o n o m y  of t h e  c o m m u n i t y  or area. 

This c h a n g e  r e c o g n i z e s  that in r u r a l  A l a s k a  the t a k i n g  of 

f i s h  a n d  w i l d l i f e  is e s s e n t i a l  to the h e a lth, safety, and 

g e n e r a l  w e l f a r e  of A l a s k a n s  d o m i c i l e d  ir. m a n y  of the r u r a l  

c o m m u n i t i e s  sr.d r u r a l  areas of our s t a t e  and to the e c o n­

omy of the c o m m u n i t y  or ar e a  in w h i c h  they reside. As the 

A l a s k a  D e p a r t m e n t  or F i s h  and G a m e  has d e t e r m i n e d  f r o m  it's 

r e s e a r c h  on this subject:

i -



. ’

A la ska  i s  cha ra c te r iz e d  by a d i v e r s i t y  of 
s c c i c a c c n c m ic  ayscams arret p a tte rn s  c f  r e ­
so u rce  u se .  . . .  Xz ;;eens c le a r  tha t  the  
economic ar.d s o c ia l  s t a b i l i t y  oz cany com­
m u n i t ie s  deper.c upon a cce ss  to  and u t i l i -  
t a t i c n  o f renewable f i s h  and w i l d l i f e  r e ­
so u r ce s  . D i s r u p t io n s  of the  r e la t io n s h ip s  
between the  community and the  re so u rce  base 
may a f fe c t  the  v i a b i l i t y  of the se  ways of
1 II6 .

Alaska Department of r i c h  and Geir.e, D i v i s i o n  o f S u b s i s ­

te n ce , Resource  Use ar.c T c c i c e c c r .o r i c  8vsterns : Case S tud ­

ie s  or " i s h i n c  and K u r t  ins. i n  .-.i;n,k~r C om m un it ie s , t e c h n i ­

ca l  paper Mo. 61, 271 (19c3 ).

Second, the  b i l l  would e s ta b l i s h  a s ta t u t o r y  def i n i  t ie r ,  of

the  ter: 

940(28))

" n e r s c n a i (p rcpo sec AS 16.05.- 

'he A la ska  Zcarc. c ;  ' f i s h e r ie s  has a lreacy  e s ­

ta b l i s h e d  t h i s  category by r e g u la t io n .  T h i s  ca teacry  of 

h a r v e s t ,  though n e t  s u b s i s te n c e  t i s h i n t , i s  im p o rta n t to 

A la ska  r e s id e n t s .  A f te r  the  board has id e n t i f i e d  the  

" s u b s i s t e n c e  u s e s , "  i f  any. of p a r t i c u la r  f i s h  s t o c k s ,  

AS 16.05.940(28) and the  amer.drr.ent t c  AS 16.05.25 1 (a ) (6 )  

and a d d it io n  o f AS 16.05.251 (a.) (1 2 ) , i n  se c .  2 of the  

b i l l ,  would a u th o r i s e  the  board co adopt r e g u la t io n s  

a l lo c a t in g  a cce ss  to  tho se  s to c k s  fo r  the  purposes o f  

pe rsona l u se ,  s p o r t ,  and commercia l f i s h i n g  i n  a f a i r  and 

reasonable manner c o n s i s t e n t  w i t h  i t s  c o n s t i t u t i o n a l  

r e s p o n s i b i l i t y  to  adopt r e g u la t io n s  t c  u se ,  develop, and
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conse rve  f i s h  s to c k s  to r  the  car. ir .ua b e n e f i t  c f  n i l  

A la sk a n s .

4
As p re v io u s ly  mentioned , t h i s  l e g i s l a t i o n  i s  in tended  on ly  

to  prov ide th e  beards the same reg u la to ry  a u t h o r i t y  w h ich  

they e xe rc ised  before Madison v .  A laska repartce r-t c f  f i s h  

ar.d Gaae. Consequently , I  urge your e x p e d it io u s  co n s id e ­

r a t i o n  of t h i s  b i l l ,  s i n c e  i t s  enactment i s  e s s e n t ia l  to 

prov ide the  boaras s u f f i c i e n t  re g u la to ry  f l e x i b i l i t y  to 

e n su re  th a t  A la skans are provided f a i r  ar.d reasonable 

a cce ss  to our f i s h  s to c k s  ar.d game p c p u la t io n s . Zn.-fctnent 

w i l l  a lso  e n su re  tha t  the  S ta te  of n ia ska  re x a ir s  i n  com­

p l ia n ce  w i t h  the p r o v i s io n s  c f  T i t l e  V I I I  o f  the  Alaska 

r a t io n a l  I n t e r e s t  Lands C on se rva t io n  A ct ar.d, con seq uen t­

ly ,  r e ta in s  f u l l  a u th o r i ty  t c  regu la te  the ta k ing  of f i s h  

and game on a l l  land ana i n  a i l  water o f the  s ta t e .

S in c e re ly ,

3 i l l  S h e f f ie ld  
Governor
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BY THE RULES C O MMITTEE BY
1 IN THE SENATE REQUEST OF THE GOVERNOR

2 SENATE BIL L  NO. 231 ( o' / l l  Z - t t  J

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURT E E N T H  LEGISL A T UR E  - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the taking of fish and game for

7 subsistence and personal use; and p r o viding for an

8 effective date."

9 B E  IT ENACTED BY THE L EG I S L A T U R E OF THE STATE OF ALASKA:

10 * Section 1. FINDINGS. The legislature finds that

11 (1) the taking of fish stocks and game populations for

12 personal and family consumption and related uses is essential to the

13 health, safety, and general welfare of Alaskans domiciled in rural

14 communities or rural ai s in which the taking of fish and game for

15 such uses is a significant part of the economy of the community or

16 area; and

17 (2) the taking of fish stocks and game populations for

18 personal, sport, and commercial uses is also of economic and recre-

19 ational importance to Alaskans who reside anywhere in the state.

20 * Sec. 2. AS 16.05.251(a) is amended to read:

21 (a) The Board of Fisheries may adopt regulations it considers

22 advisable in accordance w i t h  the Administrative Procedure Act (AS 44.-

23 62) for

24 (1) setting apart fish reserve areas, refuges and sanctu-

25 aries in the waters of the state over w hich it has jurisdiction,

26 subject to the approval of the legislature;

27 (2) establishing open and closed seasons and areas for the

28 taking of fish;

29 (3) setting quotas, bag limits, harvest levels, and sex and
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1 clothing, tools, or transportation, for the mak i n g  and selling of

2 handicraft articles out of nonedible by-products of fish and wildlife

3 resources taken for personal or family consumption, and for the cus-

4 tomary trade, barter, or sharing for personal or family consumption;

5 for the purposes of this paragraph, "family" means all persons related

6 by blood, marriage, or adoption, and any person living within the

7 hous e h o l d  on a permanent basis;

8 * Sec. 4. AS 16.05.940 is amended by adding a new par a gr a p h  to read:

9 (28) "personal use fishing" means the taking, fishing for,

10 or poss es s i o n  of finfish, shellfish, or other fishery resources, by

11 Alaska residents for personal use and not for sale or barter, with

12 gill or dip net, seine, fish wheel, long line, or other similar means

13 defined by the Board of Fisheries.

14 * Sec. 5. This Act takes effect immediately in accordance with AS 01.-

15 10.070(c).

16
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m anaged for th e  purpose of p ro tec ting  th e ir  su itab ility  for 
w ilderness designation  pending revision of th e  in itia l plans; and  

(4) unless expressly  au thorized  by Congress th e  D epartm ent of 
A gricu ltu re  sh a ll no t conduct any  fu r th e r  sta tew ide roadless 
a rea  rev i2w an d  evaluation  of N ational F orest System  lands in 
th e  S ta te  of A laska for th e  purpose of de term in ing  th e ir  su itab il­
ity  for in rlusion  in th e  N ational W ilderness P reservation

________ System .______________________________________________ __________

^  TITLE V III—SUBSISTENCE M ANAGEM ENT AND USE

F I N D I N G S

Sec. 801. T h e  Congress finds and  declares th a t—
(1) th e  con tinuation  of th e  opportun ity  fp.- subsistence uses by 

ru ra l residen ts of A laska, including both N atives and non- 
N atives, on th e  public lands an d  by A laska N atives on N ative 
lands is essen tia l to N ative physical, economic, trad itional, and  
cu ltu ra l existence and  to non-N ative physical, economic, tra d i­
tional, an d  social existence;

(2) th e  situ a tio n  in A laska is unique in th a t, in m ost cases, no 
p ractical a lte rn a tiv e  m eans a re  availab le to replace the food 
supplies and  o th e r  item s g a th ered  from  fish an d  wildlife w hich 
supply  ru ra l residen ts dependen t on subsistence uses;

(3) con tinuation  of th e  opportun ity  for subsistence uses of 
resources on public and  o th e r lands in A laska is th rea ten ed  by 
th e  increasing  population  of A laska, w ith  re su lta n t p ressure on 
subsistence resources, by sudden decline in  th e  populations of 
som e w ildlife species w hich a re  crucial subsistence resources, by 
increased accessibility of rem ote a reas  contain ing  subsistence 
resources, and  by tak in g  of fish an d  w ildlife in  a  m an n er 
inconsisten t w ith  recognized principles of fish and  wildlife 
m anagem ent;

(4) in  o rd er to  fulfill th e  policies an d  purposes of th e  A laska 
N ative Claim s S e ttlem en t Act and  as  a  m a tte r  of equity, it is 
necessary  for th e  Congress to invoke its constitu tional au th o rity  
over N ative  a ffa irs  an d  its constitu tional au th o rity  under the  
p roperty  clause and  th e  com m erce clause to pro tect and  provide 
th e  opportun ity  for continued subsistence uses on the  public 
lands by N ative an d  non-N ative ru ra l residents; and

(5) th e  natio n a l in te res t in the  proper regulation, protection, 
an d  conservation of fish and wildlife on the  public lands in 
A laska and  th e  con tinuation  of th e  opportun ity  for a subsistence 
w ay of life by residen ts of ru ra l A laska require  th a t an  adm inis­
tra tiv e  s tru c tu re  be estab lished  for the  purpose of enabling ru ra l 
residents who have personal knowledge of local conditions and  
requ irem en ts to have a  m eaningful role in th e  m anagem ent of 
fish an d  w ildlife and  of subsistence uses on th e  public lands in  
A laska.

P O L IC Y

Sec. 802. I t  is hereby declared to be the  policy of Congress th a t—
(1) consisten t w ith sound m anagem ent principles, and the  

conservation  o f h ea lth y  populations o f  fish and  wildlife, th e  
u tilization  of th e  public lands in  A laska is to cause the  least 
adverse im pact possible on ru ra l residen ts who depend upon 
subsistence uses o f the resources of such  lands; consistent w ith  
m anagem ent of fish and  wildlife in accordance w ith recognized

|)4 STAT. 2422 PUBLIC LAW 96-487-D EC. 2, 1980

scientific principles and  th e  purposes for each u n it established, 
designated, o r expanded by o r  p u rsu an t to  title s  II th rough V II o f Ante• P 2377. 
th is  Act, th e  purpose of th is title  is to  provide the  opportun ity  for 
ru ra l residen ts engaged in  a  subsistence w ay of life to do so;

(2) nonw asteful subsistence uses o ff ish  and  wildlife and  o th e r 
renew able resources snail be m e p rio rity  consum ptive uses of all 
such resources on m e  public lands of A la jk a  w nen i t  is necessary  
to re s tric t tak in g  in o rder to assure th e  continued viability  of a  
fish o r w ildlife population or the  continuation  of subsistence uses 
of such population, th e  tak ing  of such population for nonw asteful 
subsistence uses shall be given preference on th e  public lands 
over o th e r consum ptive uses; and

(3) except as otherw ise provided by th is  A ct or e th e r  F ederal 
laws, F ederal land  m anaging  agencies, in  m anag ing  subsistence 
activ ities on the public lands and in  protecting  th e  continued 
viability  of a ll wild renew able resources in A laska, shall cooper­
a te  w ith  ad jacent landow ners an d  lan d  m anagers, including 
N ative Corporations, appropriate S ta te  and  F ederal agencies, 
and  o th e r nation?.

D E F I N I T I O N S

Sec. 803. As used in  tJvts A ct, th e  te rm  ‘subsistence uses” m eans USC 3UU. 
th e  custom ary and  trad itiona  l uses by ru ra l A laska residents of wild, 
renew able resources for d irect personal o r fam ily consum ption as 
food, shelter, fuel, clothing, tools, or tran sp o rta tio n ; ;o r the  m aking  
and  selling  of h and icraft a rtic les out of nonedible byproducts of fish 
an d  w ildlife resources tak en  for personal o r fam ily consum ption; for 
ba rte r, or sh aring  for personal or fam ily consum ption; and  for 
custom ary  trade. For th e  purposes of th is section, the  te rm —

(1) "fam ily” m eans all persons re la ted  by blood, m arriage, or 
adoption, or any perso living w ithin th e  household on a  perm a­
n e n t basis; an d

(2) " b a r te r” m eans the exchange of fish o r wildlife o r th e ir  
parts , taken  for subsistence uses—

(A) for o th e r fish or gam e or th e ir  parts; or
(B) for o th e r food or for nonedible item s o th e r th an  money 

if  the  exchange is o f a  lim ited an d  noncom m ercial n a tu re .

P R E F E R E N C E  F O R  S U B S I S T E N C E  U S E S

Sec. 804. Except as otherw ise provided in th is  A ct and  o th e r lfi USC 3114. 
F ederal laws, th e  tak ing  on public lands of fish an d  wildlife for 
nonw asteful subsistence uses shall be accorded p rio rity  over th e  
tak in g  on such lands of fish and wildlife for o th e r purposes. W hen- P rio rity  criterin . 
ever it  is necessary to re s tr ic t the  tak ing  of populations of fish and 
w ildlife on such lands for subsistence uses in  o rder to  pro tect the  
cont inued v iability  of such  populations, o r to  con tinue such  uses, such  
p riority  shall be im plem ented through ap p ro p ria te  lim ita tions based 
on the application  of the  following criteria:

(1) custom ary and  d irect dependence upon the  populations as 
th e  m ainstay  of livelihood;

(2) local residency; and
(3) th e  availab ility  of a lte rnative  resources.
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L O C A L  A N D  R E G I O N A L  P A R T I C I P A T I O N

10 I’SC 31 >5. S e c  S05. (a) Except as o therw ise  provided in  subsection (d) o f th is 
section, one y ea r after th e  d a te  of en ac tm en t of th is  Act, the 
S ecre tary  in  consultation w ith  th e  S ta te  shall estab lish—

(1) a t  least six A laska subsistence resource regions which, 
tak en  together, include a ll public lands. The n um ber and  bound­
aries of th e  regions sh a ll be sufficient to assure  th a t  regional 
differences in subsistence uses a re  adequately  accom m odated;

(2) such local advisory com m ittees w ith in  each region as he 
finds necessary a t such tim e  as he m ay determ ine, a fte r notice 
and  hearing , th a t th e  ex isting  S ta te  fish and  gam e advisory 
com m ittees do not ad equate ly  perform  the functions of the  local 
com m ittee system  se t fo rth  in  p arag rap h  (3XD)(iv) of th is  subsec 
tion; and

(3) a  regional advisory council in  each subsistence resource 
region.

R e g io n a l  a d v i s o -  E ach regional advisory council shall be composed of residents of the 
• f io H ty 10 QU region and  shall have the following au thority :

(A) th e  review and evaluation  of proposals for regulations, 
policies, m anagem ent p lans, and  o th e r m a tte rs  re la tin g  to sub­
sistence uses of fish and  w ildlife w ith in  the  region;

(B) the  provision of a forum  for th e  expression of opinions and 
recom m endations by persons in terested  in an y  m a tte r  re la ted  to 
th e  subsistence uses o f fish and  wildlife w ith in  th e  region;

(Cl the  encouragem ent o f local and  regional participation  
p u rsu a n t to tho provisions of th is  title  in th e  decisionm aking 
process affecting the ta k in g  of fish and w ildlife on the  public 
lands w ith in  the  region for subsistence uses;

\n n u a l rep o rt to (D )  th e  preparation of an  a n n u a l repo rt to the  S ecretary  which
jecretary. sha ll contain —

(i) an  identification o f c u rre n t and an tic ipated  subsistence 
uses of fish and w ildlife populations w ith in  the  region;

(ii) an evaluation o f c u rre n t and an tic ipated  subsistence 
needs for fish and  w ildlife populations w ith in  the  region;

(iii) a recommended s tra teg y  for the  m anagem ent of fish 
and  wildlife populations w ith in  the region to accom m odate 
such subsistence uses an d  needs; and

(iv) recom m endations concerning policies, standards, 
guidelines, and regu la tions to  im plem ent th e  stra tegy . The 
S ta te  fish and gam e advisory com m ittees or such local 
advisory com m ittees as th e  S ecretary  m ay estab lish  p u rsu ­
a n t  to paragraph (2) of th is  subsection m ay provide advice to, 
and  assist, the regional advisory councils in carry ing  ou t the  
functions set forth in th is  paragraph .

(b) The Secretary  shall assign adequate qualified s ta ff  to the  
j ( regional advisory councils and m ake tim ely  d istribu tion  of all ava ila ­

ble re levan t technical and  scientific  support da ta  to th e  regional 
advisory councils and the S ta te  fish and gam e advisory com m ittees or 
such local advisory com m ittees as th e  S ecretary  m ay estab lish  
p u rsu a n t to paragraph  (2) of subsection (a).

(c) The Secretary, in perfo rm ing  his m onitoring responsibility  
p u rsu a n t to section 806 and  in th e  exercise of his closure and  o ther 
ad m in is tra tiv e  au thority  over th e  public lands, shall consider the 
rep o rt and  recom m endations o f the  regional advisory councils con­
cern ing  the  tak in g  of fish and  w ildlife on th e  public lands w ith in  th e ir  
respective regions for subsistence uses. The Secretary  m ay choose not 
to follow an y  recom m endation w hich he determ ines is not supported
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by su b stan tia l evidence, v io lates recognized principles of fish  and 
w ildlife conservation, o r would be d etrim en ta l to the  sa tisfac tion  of 
subsistence needs. If  a  recom m endation is not adopted by th e  Secre­
ta ry , h e  shall se t forth th e  factual basis and the reasons fo r his 
decision.

(d) T h e  S ecretary  shall no t im plem ent subsections (a), (b), an d  (c) of 
th is  section  if w ith in  one y ear from  the  date  of enactm ent of th is  Act, 
the  S ta te  enacts and im plem ents laws of general applicability  w hich 
a re  consisten t w ith, and w hich provide for the  definition, p reference, 
and partic ip a tio n  specified in, sections 803, 804, and 805, such  laws, 
un less a n d  un til repealed, sha ll supersede such sections in so far as 
such sections govern S ta te  responsibility  p u rsuan t to th is t i t le  for the  
tak in g  o f  fish and  wildlife or th e  public lands for subsistence uses. 
Laws estab lish ing  a  system  oi local advisory committees and  regional 
advisory councils consistent w ith  section 805 shall provide th a t  the  
S ta te  ru lem ak in g  au th o rity  shall consider the advice and recom m en­
dations of the  regional councils concerning the  taking of fish  and 
wildlife populations on public lands w ith in  th e ir  respective regions 
for subsistence uses. The regional councils may present recom m enda­
tions, a n d  the  evidence upon w hich such recom m endations a re  based, 
to th e  S ta te  ru lem aking  au th o rity  during  the  course of th e  ad m in is­
tra tiv e  proceedings of such au tho rity . The S tate ru lem ak in g  
a u th o rity  m ay choose no t to follow an y  recom m endation w hich it 
de te rm in es is not supported by su b stan tia l evidence presented  d u ring  
the  course of its ad m in istra tive  proceedings, violates recognized 
princip les of fish and  wildlife conservation or would be d e tr im e n ta l to 
the  satisfaction  of ru ra l subsistence needs. If a recom m endation is not 
adopted b> the S ta te  ru lem aking  au tho rity , such au thority  sh a ll set 
forth  th e  factual basis and th e  reasons for its decision,

(e)(1) T he S ecretary  shall reim burse th e  S tate, from funds ap p ro p ri­
ated to  th e  D epartm en t of the  In te rio r for such purposes, for reason­
able costs re la ting  to  the  estab lishm ent and operation of th e  regional 
advisory councils established by th e  S ta te  in accordance w ith  subsec­
tion (d) and  th e  operation of th e  S ta te  fish and gam e advisory 
com m ittees so long as such com m ittees are  not superseded by the 
S ec re ta ry  p u rsu an t to p a rag rap h  (2) of subsection (a). Such re im ­
bu rsem en t m ay not exceed 50 per cen tum  of such costs in an y  fiscal 
year. Such cost3 sha ll be verified in a  s ta tem en t which th e  S ecre ta ry  
de te rm in es to be adequate  and  accurate. Sums paid u n d e r  th is  
subsection shall be in addition to any  g ran ts, payments, or o th e r  sum s 
to w hich the S ta te  is en titled  from appropriations to the D ep artm en t 
of th e  In te rio r.

(2) T o ta l paym ents to the  S ta te  u n d er th is subsection sh a ll not 
exceed th e  sum  of $5,000,000 in  any  one fiscal year. The S ecre tary  
shall advise the  Congress a t  least once in every five y e a rs  as to 
w h e th e r or r a t  th e  m axim um  paym ents specified in th is subsection  
a re  ad eq u a te  to ensure  th e  effectiveness of the program  estab lished  
by th e  S ta te  to provide the preference for subsistence uses o f fish  and 
w ildlife se t forth in section 804.

Im p lem en ta tion .

R e im bursem ent 
to  S tates.

R eport to  Con­
gress.

F E D E R A L  M O N IT O R IN G

S e c . 806. The Secretary  shall m onitor the provisions by th e  S ta te  of 
th e  subsistence preference set forth in section 804 and sh a ll advise 
th e  S ta te  and the Com m ittee on In te rio r and Insular A ffairs an  J on 
M erch an t M arine and F isheries of the  House of R epresentative; and 
th e  C om m ittees on Energy and  N a tu ra l Resources and E n v iro r m ent 
and  Pub lic  W orks of the  S enate  annually  and a t such o th e r tim es  as

R eport to con­
gressional com ­
m ittees.
Ki USC 3110.
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Civil actions. 
IG U SC 3117.

lenring .

G USC 3118,

ubsis/.ence 
u n tin g  pro- 
ram .

he deem s necessary  of h is views on the effectiveness of th e  im plem en­
ta tio n  of th is  title  including th e  S ta te 's  provision of such  preference, 
an y  exercise o f h is closure or o ther ad m in is tra tiv e  au th o rity  to 
p ro tec t subsistence resources or uses, th e  view s of th e  S ta te , and  any  
recom m endations he  m ay have.

J U D I C I A L  E N F O R C E M E N T

S e c . 807. (a) Local residen ts and o ther persons and organizations 
aggrieved by a  fa ilu re  of the  S ta te  or th e  F ederal G overnm ent to 
provide for th e  p rio rity  for subsistence uses s e t fo rth  in section 804 (or 
w ith  respect to th e  S ta te  as se t forth in  a  S ta te  lav of general 
applicability  if  th e  S ta te  has fulfilled th e  requ irem en ts of section 
805(d)) may, upon exhaustion  of any S ta te  o r  F edera l (as appropria te) 
adm in istra tive  rem edies w hich m ay be availab le , file a  civil action in 
th e  U nited S ta tes  D istric t C ourt for the D istric t o f A laska to requ ire  
such actions to  be taken  as a re  necessary to  provide for th e  priority . 
In a  civil action filed ag a in st the State, the  S ec re ta ry  m ay be joined as 
a  p a rty  to such action. T he court may g ra n t  p re lim in ary  in junctive 
re lie f in any  civil action if  th e  gran ting  o f such  re lie f is app rop ria te  
u n d er th e  facts upon w hich the  action is based. No o rder g ran tin g  
pre lim inary  re lie f sha ll be issued until a f te r  an  opportun ity  for 
hearing . In a  civil action filed against th e  S ta te , th e  cou rt shall 
provide relief, o th e r th a n  p relim inary  relief, by d irec ting  the  S ta te  to 
su b m it regu lations w hich satisfy the req u irem en ts  of section 804; 
w hen approved by the  court, such regu lations shall be incorporated 
as p a r t of th e  final jud ic ia l order, and such o rd er shall be valid only 
for such period of tim e as  norm ally provided by S ta te  law for the  
regulations a t  issue. Local residents and o th e r  persons and  organiza­
tions who a re  prevailing  parties in an ac tio n  filed p u rsu an t to  ; iis 
section shall be aw arded th e ir  costs and a tto rn e y 's  fees.

(b) A civil action filed p u rsu an t to this section  shall be assigned for 
h ea rin g  a t  th e  ea rlie s t possible date, shall ta k e  precedence ovei o th e r 
m a tte rs  pending on th e  docket of the  U nited  S ta tes  d istric t cou rt a t 
th a t  tim e, and  shall be expedited in every w ay by such cou rt and  any 
appella te  court.

(c) This section is th e  sole Federal jud icial rem edy created  by th is 
title  for local residen ts  and  o ther residents who, and organizations 
w hich, a re  aggrieved by a  failure of the  S ta te  to  provide for the 
p rio rity  of subsistence uses se t forth in section  804.

P A R K  A N D  P A R K  M O N U M E N T  S U B S I S T E N C E  R E S O U R C E  C O M M I S S I O N S

Sec. 808. (a) W ith in  one y e a r from the d a te  of en ac tm en t of th is Act, 
th e  S ecretary  and  th e  G overnor shall each ap p o in t th ree  m em bers to 
a subsistence resources commission for each  national p a rk  or park  
m onum ent w ith in  w hich subsistence uses a re  perm itted  by th is  Act. 
T he regional advisory council established p u rsu a n t to section 805 
w hich has ju risd ic tion  w ith in  the area in w hich th e  p a rk  or p a rk  
m onum ent is located shall appo in t three m em bers to the  commission 
each of whom is a  m em ber of e ith er the reg ional advisory council o r a 
local advisory com m ittee w ith in  the reg ion  an d  also engages in 
subsistence uses w ith in  th e  park  or park m onum en t. W ithin eighteen 
m onths from th e  d a te  of en ac tm en t of this A ct, each commission shall 
devise and recom m end to th e  Secretary and  th e  G overnor a  program  
for subsistence h u n tin g  w ith in  the  park o r  p a rk  m onum ent. Such 
program  shall be p repared  using technical inform ation and o th e r 
p e rtin e n t d a ta  assem bled o r produced by necessary  field stud ies or
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investigations conducted jo in tly  or separa te ly  by the  technical and 
adm in istra tive personnel o f th e  S ta te  an d  th e  D epartm en t of the  
In te rio r, inform ation subm itted  by, and  a fte r  consulta tion  w ith the  
app rop ria te  local advisory  com m ittees and  regional advisory coun­
cils, and any testim ony  received in a  public h earin g  or hearings held 
by th e  commission p rio r  to  p repara tion  of th e  plan  a t  a convenient 
location or locations in  th e  vicinity  of th e  park  o r p a rk  m onum ent. 
E ach year th ereafter, th e  commission, a f te r  consultation  w ith the 
appropria te  local com m ittees and  regional councils, considering all 
re levan t da ta  and hold ing  one or m ore additional hearings in the  
vicinity  of the  park o r  p a rk  m onum ent, shall m ake recom m endations 
to th e  Secretary and  th e  G overnor for any  changes in th e  program  or 
its  im plem entation w hich the commission deem s necessary.

(b) The Secretary  shall prom ptly im plem ent th e  program  and 
recom m endations subm itted  to him  by each commission unless he 
finds in w riting th a t  such program  or recom m endations violates 
recognized principles of wildlife conservation, th re a te n s  th e  conser­
vation of healthy popu lations of wildlife in the p a rk  or park  m onu­
m ent, is contrary  to  th e  purposes for which th e  p a rk  or park  
m onum ent is established, o r would be de trim en ta l to the  satisfaction 
of subsistence needs of local residents. Upon notification by the 
Governor, the S ecre ta ry  shall tak e  no action on a subm ission of a 
commission for six ty  days d u ring  w hich period he shall consider any 
proposed changes in  th e  program  or recom m endations subm itted  by 
the  commission w hich the  G overnor provides him.

(c) Pending the im p lem en ta tion  of a  program  un d er subsection (a) 
of th is  section, the  S ecre ta ry  sha ll perm it subsistence uses by local 
residents in accordance w ith  th e  provisions of th is  title  and  o ther 
applicable Federal an d  S ta te  law.

P ro g ram  an d
recom m endation
im p lem en ta tio n .

C O O P E R A T I V E  A G R E E M E N T S

S e c . 809. The S ecre ta ry  m ay e n te r  in to  cooperative agreem ents or 
o therw ise cooperate w ith  o ther Federal agencies, the  S tate , N ative 
Corporations, o th e r app rop ria te  persons and  organizations, and, 
acting  through the S ecre ta ry  of S ta te , o th e r na tions to effectuate the  
purposes and policies of th is  title .

lfi USC sun.

S U B S I S T E N C E  A N D  L A N D  U S E  D E C I S I O N S

1G USC 3120.S e c . 810. (a) In d e te rm in in g  w hether to w ithdraw , reserve, lease, or 
otherw ise perm it th e  use, occupancy, or disposition of public lands 
under any provision of law  authorizing such actions, th e  head of the  
Federal agency h av in g  p rim ary  ju risd iction  over such lands or his 
designee shall ev a lu a te  th e  effect of such use, occupancy, or disposi­
tion on subsistence uses and  needs, the availability  of o th e r lands for 
the purposes sought to be achieved, and o ther a lte rn a tiv es  which 
would reduce or e lim in a te  the  use, occupancy, or disposition of public 
lands needed for subsistence purposes. No such w ithdraw al, reserva­
tion, lease, perm it, o r  o th e r use, occupancy or disposition of such 
lands which would sign ifican tly  re s tric t subsistence uses shall be 
effected until the head  of such Federal agency—

(1) gives no tice  to the app rop ria te  S ta te  agency and the 
appropriate local com m ittees and regional councils established 
pu rsuan t to section  805;

(2) gives no tice  of, and  holds, a hearing  in the  vicinity of the  Hearing 
area  involved; an d



(3) determ ines th a t  (A) such  a  s.gn ifican t restric tic  :i o f  subsist­
ence uses is necessary, consisten t v/ilh sound m anagem ent p rin ­
ciples for th e  u tilization  o f  th e  public lands, (B) t! e proposed 
activ ity  w ill involve the  m in im al am o u n t of public lands neces­
sary  to accom plish th e  purposes of such use, occupancy, o r o th e r 
disposition, and  (C) reasonable steps will be taken  to m inim ize 
adverse im pacts upon subsistence uses and  resources resu lting  
from such actions.

iutice nn<J hear- (b) If the  S ecretary  is required  to p rep are  an  env ironm enta l im pact 
1pt- s ta te m e n t p u rsu an t to section 102(2XC) o f th e  N ationa Environm en-
2 USC 4332. ta l Policy Act, he shall provide the  notice and hearin g  and  include the

findings required  by subsection (a) as part of such env ironm enta l 
im pact s ta tem en t.

(c) N oth ing  herein  sha ll be construed  to prohibit o r im pair the  
ab ility  of th e  S ta te  or any  N ativ e  C orporation to  m ake land  selections 

- USC note and  receive land conveyances p u rsu an t to the  A laska S tatehood Act
■ o r th e  A laska N ative Claim s S e ttlem en t Act.

i u se  lcoi (j)  A fter com pliance w ith  th e  procedural requ irem en ts of th is
section and  o th e r applicable law, th e  head  of th e  app rop ria te  Federal 
agency m ay m anage or dispose o f public lands un d er his p rim ary  
ju risd iction  for any of those uses or purposes au thorized  by th is  Act or 
o th e r law.

A C C E S S

; use 3121. S e c . 811. (a) The S ecre tary  shall ensu re  th a t  ru ra l residents
engaged in  subsistence u se j sha ll have reasonable access to subsist­
ence resources on th e  public lands.

(b) N otw ithstanding  any  o th e r provision of th is  Act or o th e r law, 
th e  S ecre tary  shall perm it on th e  public lands ap p ro p ria te  use for 
subsistence purposes of snowmobiles, m otorboats, and  o th e r m eans of 
surface transpo rta tion  trad itio n a lly  em ployed for such purposes by 
local residents, subject to reasonable regulation .

RESEARCH

USC 3122. S e c . 812. The Secretary , in cooperation w ith  the  S ta te  and  o th e r
app rop ria te  Federal agencies, shall un d ertak e  research  on fish and 
wildlife and subsistence uses on the  public lands; seek d a ta  from, 
consult w ith  and  m ake use of, th e  special knowledge of local residents 
engaged in subsistence uses; and  m ake th e  resu lts  of such research  
availab le to  th e  S ta te , th e  local an d  regional councils estab lished  by 
th e  S ecretary  or S ta te  p u rsu an t to section 805, and  o th e r app rop ria te  
persons and  organizations.

P E R I O D I C  R E P O R T S

binittp l to  ̂ S e c . 813. W ithin four years  a fte r  th e  da te  of enac tm en t of th is  Act,
use rn°d P ' . and  w ith in  every th ree-year period th e rea fte r , the  S ecre ta ry , in 
,t of Senate' consultation  w ith the  S ecretary  of A gricu lture , shall p rep are  and
USC 3123. subm it a  report to  th e  P residen t o f th e  S enate  and  the  S peaker of the

H ouse of R epresentatives on th e  im plem entation  of th is  title . The 
report shall include—

(1) an  evaluation o f th e  resu lts  of th e  m onitoring  u n d ertak en  
by th e  S ecretary  as required  by section 806;

(2) th e  s ta tu s  of fish and  w ildlife populations on public lands 
Lint a re  subject to subsistence uses;

(3) a  description of th e  n a tu re  and  ex ten t of subsistence uses 
and  o th e r uses o ffish  an d  w ildlife on th e  public lands;
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(4) th e  ro le  o f subsistence uses in  th e  econom y and  c u ltu re  o f 
ru ra l A laska;

(5) com m ents on th e  S ec re ta ry 's  rep o rt by th e  S ta te , th e  local 
advisory councils and  regional advisory councils established by 
th e  S ecre tary  o r th e  S ta te  p u rsu an t to section 805, and  o th e r 
ap p ro p ria te  peisons and organizations;

(G) a description of those actions taken , or w hich may need to 
be tak en  in th o  fu tu re , to  p erm it th e  opportun ity  for con tinu ­
a tion  of ac tiv ities re la ting  to subsistence uses on th e  public lands; 
and

(7) such o th e r recom m endations the  S ecretary  deem s app rop ri­
a te .

A notice of the rep o rt shall be published in th e  F ederal R egister and  P ub lica tion  in 
th e  repo rt shall be m ade availab le  to th e  public. £frdeni1 ,{eBIS'

R E G U L A T I O N S

S e c . 814. T he S ecre tary  sha ll prescribe such regu lations as a re  10 USC 3124. 
necessary  and  ap p ro p ria te  to  c a rry  o u t h is responsibilities u n d er th is 
title.

L I M I T A T I O N S ,  S A V I N G S  C L A U S E S

S e c . 815. Nothing in this title shall be construed as—  >0 USC
(1) g ran tin g  an y  p roperty  rig h t in  any  fish o r w ildlife o r o th e r 

resource of th e  public lands or as p e rm itting  the  level of subsist­
ence uses of fish and  wildlife w ith in  a  conservation system  u n it to 
be inconsisten t w ith  the  conservation of hea lth y  populations, and 
w ith in  a national park  or m onum ent to be inconsisten t w ith the  
conservation of n a tu ra l and h ea lthy  populations, of fish and 
wildlife. No privilege w hich m ay be g ran ted  by the  S ta te  to  any 
individual w ith  respect to subsistence uses m ay be assigned to  
any  o th e r individual;

(2) perm ittin g  any  subsistence use of fish an d  wildlife on any  
portion of th e  public lands (w hether or not w ith in  any  conserva­
tion system  unit) w hich w as p erm anen tly  closed to  such uses on 
Ja n u a ry  1, 1978, or en larg ing  c r  u im inishing th e  S ecre ta ry ’s 
au th o rity  to  m an ipu la te  h ab ita t o r  any  portion  of th e  public 
lands;

(3) au thoriz ing  a restric tion  on th e  tak ing  of fish and  wildl: e 
for nonsubsistence uses on th e  public lands (o ther th a n  national 
parks and park  m onum ents) unless necessary for th e  conserva­
tion of h ea lthy  populations of fish an d  wildlife, for th e  reasons se t 
forth  in section 81(1, to continue subsistence uses of such popula­
tions, o r p u rsu a n t to o th e r applicable law; or

(4) m odifying o r repealing  th e  provisions of any  F ederal law 
governing the  conservation or protection of fish and  wildlife, 
including th e  N ational W ildlife Refuge System  A dm in istra tion  
Act of 1966 (80 S ta t. 927; 16 U.S.C. 668dd-jj), th e  N ational P a rk  
Service O rganic Act (39 S ta t. 535,16 U.S.C. 1 ,2 ,3 ,4 ), th e  F u r  Seal 
Act of 196G (80 S tat. 1091; 1G U.S.C. 1187), the  Endangered 
Species Act of 1973 (87 S ta t. 884; 1G U.S.C. 1531-1543), th e  M arine  
M am m al Protection  A ct of 1972 (8G S ta t. 1027; 1G U.S.C.
1361-1407), th e  A ct en titled  "A n Act for the  Pro tection  of th e  
Bald Eagle", approved Ju n e  8, 1910 (54 S ta t. 250; 1G U.S.C.
742a-754), th e  M igratory Bird T re a 'y  Act (40 S ta t. 755; 16 U.S.C.
703-711), th e  Federal Aid in  W ildlife R estoration A ct (50 S ta t.
917; 1G U.S.C. 669-6691), th e  F ishery  Conservation and  M anage­
m en t Act of 197G (90 S ta t. 331; 16 U.S.C. 1801-1882), th e  F ederal
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Aid in Fish R' sto ra tion  Act (64 S ta t. 430; 16 U.S.C. 777-777K), or 
any  am endn en ts to any  one or m ore of such Acts.

C L O S U R E  T O  S U B S I S T E N C E  U S E S

<C312U. Sec. 816 (a) All national parks and  park  m onum ents in A laska 
shall be c'osed to the  tak in g  of wildlife except for subsistence uses to 
th e  ex tf it  specifically perm itted  by th is  Ac*. Subsistence uses and 
spo rt fishing shall be authorized in such a rea s  by the S ecre tary  and 
carric  i  out in accordance w ith the requ irem ents of th is  title  and 
o th e r applicable laws of th e  U nited S tates and th e  S ta te  of Alaska.

(b) Except as specifically provided otherw ise by th is  section, noth­
ing in th is  title  is intended to enlarge or dim inish th e  au th o rity  of the 
S ecre tary  to designate a reas  w here, and  estab lish  periods when, no 
tak ing  o ffish  and wildlife shall be perm itted  on the public lands for 
reasons of public safety, adm in istra tion , or to assure  the  continued 
v iab ility  of a p a rticu la r fish or wildlife population. N otw ithstand ing  
any  o ther provision of th is A ct or o th e r law, th e  Secretary , a fte r 
co n su lta t;on w ith th e  S ta te  and  adequate  notice and public hearing, 
m ay tem porarily  close any  public lands (including those w ith in  any 
conservation  system  unit), or any portion thereof, to subsistence uses 
of a p a rticu la r fish or wildlife population only if necessary for reasons 
of public safety, adm in istra tion , or to assure  the continued viability  

■ition in 0f  such population. If th e  Secretary  determ ines th a t an em ergency
KIS_ s itua tion  exists and th a t ex trao rd inary  m easures m ust be taken  for

public safety  or to assure  the continued viability  of a p a rticu la r  fish 
or wildlife population, the  S ecretary  may im m ediately  close the 
public lands, or any portion thereof, to th e  subsistence uses of such 
population and shall publish th e  reasons justify ing  the closure in the 
Federal Register. Such em ergency closure shall be effective when 
made, shall not extend for a  period exceeding six ty  days, and  may not 
subsequently  be extended unless the  Secretary  affirm atively  estab­
lishes, a f te r  notice and public hearing, th a t  such closure should be 

^  extended.

"  TITLE IX—IM PLEM ENTATION OF ALASKA NATIVE CLAIMS 
SETTLEM ENT ACT AND ALASKA STATEHOOD ACT

S U B M E R G E D  L A N D S  S T A T U T E  O F  L I M I T A T I O N

UMl- Sf.c. 1)01. (a) N otw ithstanding any  o ther provision of law, the 
ow nership  by a N ative Corporation or N ative G roup of a parcel of 
subm erged land conveyed to such C orporation or G roup p u rsuan t to 

Ifioi the  A laska N ative Claim s S ettlem ent Act or th is Act, or a decision by 
th e  S ecre tary  of th e  In te rio r th a t  the  w ater covering such  parcel is 
not navigable, shall not be subject to judicial determ ination  unless a 

j civil action is filed in the  U nited  S ta tes D istrict C ourt w ith in  five 
'years a fte r  th e  date of execution of the  in terim  conveyance if the 
in terim  convej'ance was executed a fte r the  date of enactm en t of th is 
Act., or w ith in  seven years a fte r th e  date  of enactm ent of th is  Act if 
th e  in terim  conveyance was executed on or before th e  date of 
en ac tm en t o f th is Act. If  a  parcel of subm erged land w as conveyed by 
a paten t ra th e r  th an  an  in terim  conveyance, the civil action 
described in the preceding sentence shall be filed w ith in  five years  
a fte r  th e  date  of execution of the p a ten t if the  p aten t was executed 
a fte r  the da te  of enactm ent of th is Act, or w ithin seven years a fte r  the 
d a te  of enac tm en t of th is A ct if th e  p a ten t w as executed on or before 
th e  date  of enactm en t of th is Act. The civil action described in this
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subsection shall be a de novo de term ination  of th e  ow nership of the  
parcel w hich is th e  subject of t he  action,

(b) No agency or board of th e  D epartm en t of the In te rio r o th e r th an  
th e  B ureau of Land M anagem ent sha ll have a u th o rity  to de term ine  
th e  navigability  of w a te r covering a  parcel o f subm erged land selected 
by a N ative C orporation or N ative G roup p u rsu an t to the  A laska
N ative Claim s Settlem ent. A ct unless a  de term ination  by the B ureau  43 U SC 1(101 
of Land M anagem ent th a t  th e  w ate r covering a  parcel o f subm erged n0,e- 
land is not navigable was vuiidly appealed to such agency or board 
p rio r to the date  of en ac tm en t of th is Act. The execution of an  in terim  
conveyance or p a ten t (w hichever is executed first) by th e  B ureau  of 
Land M anagem ent conveying a parcel of subm erged land L  a N ative 
C orporation o r N ative  G roup shall be the  final agency action w ith  
respect to a decision by the  S ecre tary  of the  In te rio r th a t  th e  w ate r 
covering such parcel is not navigable, unless such decision was 
validly appealed p rio r to th e  da te  of en ac tm en t of th is  Act to an  
agency or board of the  D epartm en t of the  In te rio r o ther th an  the  
B ureau of Land M anagem ent.

(c) If th e  court de term ines th a t  a  parcel of subm erged land which is C osts an d  
the  subject of a civil action described in subsection (a) is owned by the 
N ative C orporation or N ative  G roup to w hich it  was conveyed 
p u rsu an t to th e  A laska N ative C laim s S e ttlem en t Act or th is Act, 
each defendant N ative C orporation and N ative G roup shall be 
aw arded a m oney judgm en t aga in st th e  p la in tiffs in an  am o u n t equal 
to its costs and a tto rn ey ’s fees, including costs and  a tto rn e y ’s fees 
incurred  on appeal.

(d) N o N ative C orporation or N ative  G roup sh a ll be determ ined  to 
have been conveyed its acreage en titlem en t under the  A laska N ative 
Claim s S e ttlem en t Act u n til—

(1) the s ta tu te s  of lim itation  set forth  in  subsection (a) have 
expired w ith respect to every parcel of subm erged land conveyed 
to such C orporation or Group; and

(2) a final judgm en t or o rder not subject to an  appeal has been 
obtained in every civil action filed p u rsu an t to subsection (a).

(e)(1) W henever a  parcel of subm erged land  to be conveyed to  a  
N ative C orporation or N ative G roup is located outside the  boundaries 
of a conservation system  u n it such C orporation or G roup and the 
S ta te  of A laska m ay m utua lly  agree th a t  such parcel m ay be selected 
by and conveyed to the S ta te  under the  provisions of section 6(b) of 
the  A laska S tatehood Act.

(2) In any  instance in which th e  S ta te  could have selected a parcel 
of subm erged land p u rsu an t to an  agreem ent betw een the  S ta te  and a 
N ative C orporation o r N ative G roup p u rsu an t to p arag rap h  (1) if 
such parcel had  not previously been conveyed to such C orporation or 
G roup, such C orporation or G roup is authorized to reconvey such 
parcel to  th e  S ecretary , and  th e  S ecretary  shall accept such recon­
veyance. If the  surface esta te  and subsurface esta te  of such parcel a re  
owned by d ifferen t N ative C orporations or N ative Groups, every 
C orporation and  G roup w ith an  in te re s t in such parcel shall reconvey 
its  e - tire  in te res t in such parcel to the  Secretary.

(3) In any  ag reem en t m ade betw een a N ative Corporation or N ative 
G roup and th e  S ta te  of A laska p u rsu an t to parag raph  (1), and in any 
reconveyance executed by a N ative  C orporation or N ative G roup 
p u rsu an t to  p a rag rap h  (21, each affected C orporation or G roup shall 
disclaim  its in te rest in the  parcel which is the subject of the  
ag reem en t or reconveyance. If such parcel underlies a  lake having a 
surface a rea  of fifty acres o r g re a te r  o r a  stream  having  a  w idth of 
th ree  chains or g rea te r, the  S ecre tary  shall determ ine  the  acreage
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n tto rn e v  fees.

<13 USC 1(101 
note.

A greem ents or 
reconveyances 
w ith  S ta te .

<)S USC note 
prcc. 21.
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk cf the Appellate Courts, 303 K  Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.
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M O O R E ,  J u s t i c e .

T h i s  c a s e  a r i s e s  as a c o n s o l i d a t e d  a p p e a l  o f  t w o  

cases. It c o n c e r n s  the v a l i d i t y  o f  a B o a r d  o f  F i s h e r i e s '  

( h e r e a f t e r  board) r e g u l a t i o n  d e s i g n e d  to i d e n t i f y  e l i g i b i l­

ity for s u b s i s t e n c e  f i s h i n g  in t h e  C o o k  I n l e t  r e g ion.

A p p e l l a n t s  ( h e r e a f t e r  M a d i s o n  a n d  G j o s u n d )  a r e  t w o  

g r o u p s  o f  A l a s k a n  r e s i d e n t s  w h o  l i v e  a l o n g  t h e  K e n a i  

c o a s t l i n e  a n d  n e a r  H o m e r .  F o r  m a n y  y e a r s ,  t h e y  h a v e  f i s h e d  

w i t h  s e t  n e t s  for s a l m o n  for t h e i r  p e r s o n a l  a n d  f a m i l y  use. 

N o n e t h e l e s s ,  the b o a r d  d e n i e d  s u b s i s t e n c e  p e r m i t s  to M a d i s o n  

a n d  G j o s u n d  b e c a u s e  t h e i r  u s e  o f  s a l m o n  d i d  n o t  m e e t  the 

b o a r d ' s  r e g u l a t o r y  d e f i n i t i o n  o f  s u b s i s t e n c e .  B o t h  M a d i s o n  

a n d  G j o s u n d  c h a l l e n g e d  the r e g u l a t i o n  as e x c e e d i n g  the s c o p e  

o f  the s t a t e ' s  s u b s i s t e n c e  law. In b o t h  c a s e s ,  the t r i a l  

c o u r t s  u p h e l d  t h e  r e g u l a t i o n  as c o n s i s t e n t  w i t h  t h e



s t a t u t o r y  g r a n t  o f  a u t h o r i t y .  W e  h o l d  t h e  r e g u l a t i o n  

i n v a l i d  s i n c e  it is i n c o n s i s t e n t  w i t h  AS  1 6 . 0 5 . 2 5 1 ( b ) ,  AS 

1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a n d  c o n t r a r y  to the 

l e g i s l a t u r e ' s  i n t e n t  in e n a c t i n g  t h e  1978 s u b s i s t e n c e  lav/.

I. S U M M A R Y  OF  F A C T S

R e c o r d s  i n d i c a t e  t h a t  s u b s i s t e n c e  f i s h i n g  in C o o k  

I n l e t  w a s  m i n i m a l  t h r o u g h  t h e  mid-1970s.'*' H o w e v e r ,  a c o r e  

g r o u p  o f  r e s i d e n t s  o f  e a c h  C o o k  I n l e t  c o m m u n i t y  h a s  t r a­

d i t i o n a l l y  f i s h e d  f o r  C o o k  I n l e t  s a l m o n  f o r  s u b s i s t e n c e .  

P a r t i c i p a t i o n  in t h e  s u b s i s t e n c e  s a l m o n  f i s h e r y  is m o s t  v i s­

ib l e  in t h e  s m a l l e r ,  m o r e  i s o l a t e d  v i l l a g e s ,  w h e r e  t h e  s u b­

s i s t e n c e  g r o u p  r e p r e s e n t s  a l a r g e r  p e r c e n t a g e  o f  t h e  p o p u­

lati o n .

In 19 7 7  the b o a r d  e s t a b l i s h e d  a c o m p r e h e n s i v e  m a n­

a g e m e n t  p o l i c y  f o r  C o o k  In l e t ,  5 A A C  2 1 . 3 6 3 ,  w h i c h  

e s s e n t i a l l y  a l l o c a t e d  s p e c i f i c  s a l m o n  s t o c k s  to s p o r t s  

f i s h e r m e n  a n d  c o m m e r c i a l  f i s h e r m e n  o n  t h e  b a s i s  o f  s e a s o n a 1 

f i s h  m o v e m e n t s .  S e e  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  Coo o e r a t . b

1. F r o m  1 9 7 1  to  1977, t h e  a v e r a g e  n u m b e r  of  
s u b s i s t e n c e  p e r m i t s  i s s u e d  a n n u a l l y  for the U p p e r  C o o k  I n l e t  
w a s  87 a n d  t h e  a v e r a g e  c a t c h  w a s  405 s a l m o n .  C o m m e r c i a l  
h a r v e s t  a v e r a g e d  a b o u t  t w o  m i l l i o n  f i s h  p e r  y e a r .  H o w e v e r ,  
t h i s  s t a t i s t i c a l  d a t a  d o e s  n o t  n e c e s s a r i l y  r e v e a l  t h e  t o t a l  
s u b s i s t e n c e  u s e  s i n c e  m a n y  p e o p l e  d i d  n o t  o b t a i n  p e r m i t s  and 
s o m e  c o m m e r c i a l l y  c a u g h t  s a l m o n  w e r e  u s e d  f o r  s u b s i s t e n c e .



p o l i c y  d i d  n o t  s p e c i f i c a l l y  r e f e r  to s u b s i s t e n c e  u s e s  o f  

s a l m o n  i n  C o o k  I n l e t ,  i t  h a d  a s u b s t a n t i a l  i m p a c t  on 

s u b s i s t e n c e  f i s h i n g .  C o m m e r c i a l  f i s h e r m e n ,  a c c u s t o m e d  to 

t a k i n g  s u b s i s t e n c e  s a l m o n  f r o m  t h e i r  c o m m e r c i a l  c a t c h ,  

i n s t e a d  o b t a i n e d  s u b s i s t e n c e  s a l m o n  f i s h i n g  p e r m i t s  in o r d e r  

to f i s h  f o r  t h e i r  p e r s o n a l  a n d  f a m i l y  u s e  a f t e r  t h e  c o m m e r­

cia l  s e a s o n  w a s  over.

B e f o r e  1978, s u b s i s t e n c e  f i s h i n g  w a s  d e f i n e d  in AS

1 6 . 0 5 . 9 4 0 ( 1 7 )  as f i s h i n g  for " p e r s o n a l  u s e  a n d  n o t  for s a l e  

2
o r  b a r t e r . "  In 1978, t h e  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  

ch. 1 5 1  S L A  1978 ( h e r e a f t e r  t h e  1 9 7 8  s u b s i s t e n c e  lav;) . S u b­

s i s t e n c e  f i s h i n g  w a s  r e d e f i n e d  as f i s h i n g  f o r  " s u b s i s t e n c e

3
u s e s . "  S u b s i s t e n c e  u s e s  w e r e  d e f i n e d  as " c u s t o m a r y  a n d

A s s ' n  v .  S t a t e , 628  P .  2 d  8 9 7  ( A l a s k a  1 9 8 1 ) .  A l t h o u g h  t h e

2. S e c t i o n  4, ch. 1 3 1  S L A  1960:

" s u b s i s t e n c e  f i s h i n g " :  t h e  t a k i n g ,  f i s h i n g
for o r  p o s s e s s i o n  o f  fish, s h e l l f i s h ,  o r  
o t h e r  f i s h e r y  r e s o u r c e s  for p e r s o n a l  u s e  a n d  
n o t  for s a l e  o r  b a r t e r ,  w i t h  g i l l  net, s e i n e ,  
f i s h  w h e e l ,  l o n g  l i ne, o r  o t h e r  m o a n s  as 
d e f i n e d  b y  t h e  B o a r d .

3. A S  1 6 . 0 5 . 9 4 0 ( 2 2 ) ,  ( f o r m e r l y  A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) ) ,
s t a t e s :

" s u b s i s t e n c e  f i s h i n g "  m e a n s  t h e  t a k i n g ,  
f i s h i n g  for, o r  p o s s e s s i o n  o f  fish, 
s h e l l f i s h ,  o r  o t h e r  f i s h e r i e s  r e s o u r c e s  f o r  
s u b s i s t e n c e  u s e s  w i t h  g i l l  net, s e i n e ,  f i s h  
w h e e l ,  l o n g  l ine, o r  o t h e r  m e a n s  d e f i n e d  b y

( F o o t n o t e  C o n t i n u e d )
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c o n s u m p t i o n ,  a n d  for t h e  c u s t o m a r y  tr a d e ,  b a r t e r  o r  s h a r i n g .

AS  1 6 . 0 5 . 9 4 0  ( 2 3 ) F u r t h e r m o r e ,  t h e  l e g i s l a t i o n  

r e q u i r e d  the b o a r d  to a d o p t  r e g u l a t i o n s  p e r m i t t i n g  

" s u b s i s t e n c e  u s e s "  o f  f i s h  s t o c k s ,  a b s e n t  a s h o w i n g  t h a t  

t h i s  u s e  w o u l d  j e o p a r d i z e  the s u s t a i n e d  y i e l d  p r i n c i p l e .  A S  

1 6 . 0 5 . 2 5 1 ( b ) . 3 U n d e r  A S  1 6 . 0 5 . 2 5 1 ( b ) ,  s u b s i s t e n c e  u s e s  h a v e

traditional uses . . . for direct personal or family

( F o o t n o t e  C o n t i n u e d )

the B o a r d  o f  F i s h e r i e s .

4. A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ,  ( f o r m e r l y  AS  1 6 . 0 5 . 9 4 0 ( 2 6 ) ) ,
s t a t e s :

" s u b s i s t e n c e  u s e s "  m e a n s  t h e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  in A l a s k a  o f  w i l d ,  
r e n e w a b l e  r e s o u r c e s  for d i r e c t  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, 
c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  the 
m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  
o u t  o f  n o n e d i b l e  b y - p r o d u c t s  o f  f i s h  a n d  
w i l d l i f e  r e s o u r c e s  r a k e n  for p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n ,  a n d  for the c u s t o m a r y  
t r a d e ,  b a r t e r  o r  s h a r i n g  f o r  p e r s o n a l  o r  
f a m i l y  c o n s u m p t i o n ;  f o r  t h e  p u r p o s e s  o f  t h i s  
p a r a g r a p h ,  " f a m i l y "  m e a n s  a l l  p e r s o n s  
r e l a t e d  b y  b l o o d ,  m a r r i a g e ,  o r  a d o p t i o n ,  a n d  
a n y  p e r s o n  l i v i n g  w i t h i n  the h o u s e h o l d  o n  a 
p e r m a n e n t  b a s i s .

5. A S  1 6 . 0 5 . 2 5 1 ( b )  states:

T h e  B o a r d  o f  F i s h e r i e s  s h a l l  a d o p t  
r e g u l a t i o n s  in a c c o r d a n c e  w i t h  the 
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.62) 
p e r m i t t i n g  t h e  t a k i n g  of  f i s h  for 
s u b s i s t e n c e  u s e s  u n l e s s  t h e  b o a r d

(Footnote Continued)
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p r i o r i t y  o v e r  s p o r t  a n d  c o m m e r c i a l  u s e s  if t h e  b o a r d  f i n d s  

it n e c e s s a r y  to r e s t r i c t  t h e  t a k i n g  c f  f i s h  to a s s u r e  the 

m a i n t e n a n c e  o f  f i s h  s t o c k s  o r  to  a s s u r e  the c o n t i n u a t i o n  of 

s u b s i s t e n c e  u s e s .  If f u r t h e r  r e s t r i c t i o n s  a r e  n e c e s s a r y  

a f t e r  g i v i n g  p r i o r i t y  to  a l l  s u b s i s t e n c e  u s e s ,  t h e  

l e g i s l a t u r e  . e s t a b l i s h e d  s p e c i f i c  c r i t e r i a  to  r e s t r i c t  

s u b s i s t e n c e  u s e s  b a s e d  o n  t h e  s u b s i s t e n c e  u s e r ' s  c u s t o m a r y  

a n d  d i r e c t  d e p e n d e n c e  on  t h e  r e s o u r c e ,  l o c a l  r e s i d e n c y  a n d  

a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .  Id. A s  a r e s u l t ,

( F o o t n o t e  C o n t i n u e d )

d e t e r m i n e s ,  i n  a c c o r d a n c e  w i t h  the
A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h a t  
a d o p t i o n  o f  t h e  r e g u l a t i o n s  w i l l  
j e o p a r d i z e  o r  i n t e r f e r e  w i t h  the
m a i n t e n a n c e  o f  f i s h  s t o c k s  o n  a 
s u s t a i n e d - y i e l d  b a s i s .  W h e n e v e r  it is 
n e c e s s a r y  to  r e s t r i c t  t h e  t a k i n g  o f  f i s h  
to a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  s t o c k s  
o n  a s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  a s s u r e  
t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  
s u c h  r e s o u r c e s ,  s u b s i s t e n c e  u s e  s h a l l  be. 
t h e  p r i o r i t y  use. I f  f u r t h e r
r e s t r i c t i o n  is n e c e s s a r y ,  t h e  b o a r d
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  a n d  
l i m i t a t i o n s  o n  a n d  p r i o r i t i e s  for t h e s e  
c o n s u m p t i v e  u s e s  on  t h e  b a s i s  o f  the 
f o l l o w i n g  c r i t e r i a :

(1) c u s t o m a r y  a n d  d i r e c t
d e p e n d e n c e  u p o n  t h e  r e s o u r c e  as t h e  
m a i n s t a y  of  o n e ' s  l i v e l i h o o d ;

(2) l o c a l  r e s i d e n c y ;  a n d

(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  
r e s o u r c e s .



£

the hoard could no longer allocate for subsistence uses at

its discretion pursuant to. AS 16.05.251(a). Tho

6. A S  1 6 . 0 5 . 2 5 1 ( a )  s t a t e s :

T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  
r e g u l a t i o n s  it c o n s i d e r s  a d v i s a b l e  in 
a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  (AS 44.62) for

(1) s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  
r e f u g e s  a n d  s a n c t u a r i e s  in t h e  w a t e r s  o f  the 
s t a t e  o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  
s u b j e c t  ro t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  
a n d  a r e a s  for t h e  t a k i n g  of  fish;

(3) s e t t i n g  q u o t a s  a n d  b a g  l i m i t s  on  the 
t a k i n g  o f  fish;

(4) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  
e m p l o y e d  in t h e  p u r s u i t ,  c a p t u r e  a n d  
t r a n s p o r t  of  fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  
r e q u i r e m e n t s  for m e a n s  u s e d  in p u r s u i t ,  
c a p t u r e  a n d  t r a n s p o r t  of fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  
f i s h  o r  p r e d a t o r s  or  o t h e r  c a t e g o r i e s
e s s e n t i a l  f o r  r e g u l a t o r y  p u r p o s e s ;

(7) e n g a g i n g  in b i o l o g i c a l  r e s e a r c h ,
w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  f i s h  
m a n a g e m e n t ,  p r o t e c t i o n ,  p r o p a g a t i o n  a n d  
s t o c k i n g ;

(8) 'n v e s t i g a t i n g  a n d  d e t e r m i n i n g  t h e
e x t e n t  a n d  e f f e c t  o f  d i s e a s e ,  p r e d a t i o n ,  a n d  
c o m p e t i t i o n  a m o n g  f i s h  in t h e  s t a t e ,  
e x e r c i s i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  
n e c e s s a r y  to  t h e  r e s o u r c e s  o f  t h e  state;

(Footnote Continued)
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g

the board could no longer allocate for subsistence uses at

its discretion pursuant to . AS 16.05.251(a). The

6. AS  1 6 . 0 5 . 2 5 1 ( a )  s t a t e s :

T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  
r e g u l a t i o n s  it c o n s i d e r s  a d v i s a b l e  in 
a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  (AS 44.62) for

(1) s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  
r e f u g e s  a n d  s a n c t u a r i e s  in the w a t e r s  o f  the 
s t a t e  o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  
s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  
a n d  a r e a s  for t h e  t a k i n g  o f  fish;

(3) s e t t i n g  q u o t a s  a n d  b a g  l i m i t s  on  the 
t a k i n g  o f  fish;

(4) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  
e m p l o y e d  in t h e  p u r s u i t ,  c a p t u r e  a n d  
t r a n s p o r t  o f  fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  
r e q u i r e m e n t s  f o r  m e a n s  u s e d  in p u r s u i t ,  
c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  
f i s h  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s
e s s e n t i a l  f o r  r e g u l a t o r y  p u r p o s e s ;

(7) e n g a g i n g  in b i o l o g i c a l  r e s e  h ,
w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  h
m a n a g e m e n t ,  p r o t e c t i o n ,  p r o p a g a t i o n  a n d  
s t o c k i n g ;

(8) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  the
e x t e n t  a n d  e f f e c t  o f  d i s e a s e ,  p r e d a t i o n ,  a n d  
c o m p e t i t i o n  a m o n g  f i s h  in t h e  s t a t e ,  
e x e r c i s i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  
n e c e s s a r y  t o  t h e  r e s o u r c e s  o f  t h e  st a t e ;

(Footnote Continued)

-7-

? . & L l



l e g i s l a t u r e  m a n d a t e d  i n  A C  1 6 . 0 5 . 2 5 1 ( b )  t h a t  t h e  b o a r d  

r e g u l a t e  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s e s  as the 

p r i o r i t y  u s e  o f  f i s h  a n d  game.

T h e  p a s s a g e  o f  t h e  1 9 7 8  s u b s i s t e n c e  law, c o m b i n e d  

v.'th a d o p t i o n  o f  t h e  b o a r d ' s  19 7 7  m a n a g e m e n t  p o l i c y ,  

h e i g h t e n e d  p u b l i c  a w a r e n e s s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  

f i s h i n g  p r o v i s i o n s ,  T h i s  p u b l i c  i n t e r e s t  r e s u l t e d  i n  a

( F o o t n o t e  C o n t i n u e d )

(9) e n t e r i n g  i n t o  c o o p e r a t i v e  a g r e e m e n t s  
w i t h  e d u c a t i o n a l  i n s t i t u t i o n s  a n d  state, 
f e d e r a l ,  o r  o t h e r  a g e n c i e s  t o  p r o m o t e  fi s h  
r e s e a r c h ,  m a n a g e m e n t ,  e d u c a t i o n  a n d  
i n f o r m a t i o n  a n d  to t r a i n  p e r s o n s  f o r  fi s h  
m a n a g e m e n t ;

(10) p r o h i b i t i n g  a n d  r e g u l a t i n g  the live 
c a p t u r e ,  p s s e s s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  
of  n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  e g gs;

(11) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s  a n d  
m e t h o d s  o f  h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(12) e s t a b l i s h i n g  t h e  t i m e s  a n d  d a t e s  d u r i n g  
w h i c h  t h e  i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  
p e r m i t s  a n d  r e g i s t r a t i o n s  a n d  t h e  t r a n s f e r  
of  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  
r e g i s t r a t i o n  a r e a s  is a l l o w e d ;  h o w e v e r ,  t h i s  
p a r a g r a p h  d o e s  n o t  a p p l y  tc  p e r m i t s  i s s u e d  
or t r a n s f e r r e d  u n d e r  A S  16.43.

-8-
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s u b s t a n t i a l  i n c r e a s e  in t h e  d e m a n d  for s u b s i s t e n c e  p e r m i t s

7
a n d  a c o r r e s p o n d i n g  i n c r e a s e  in t o t a l  c a t c h .  T h e  b o a r d  

r e s p o n d e d  to the p e r m i t  i n c r e a s e  b y  r e s t r i c t i n g  s u b s i s t e n c e  

fishj.ig; it l i m i t e d  a r e a s  o p e n  to s u b s i s t e n c e  f i s h i n g ,  

l e n g t h  o f  f i s h i n g  p e r i o d s  a n d  m a x i m u m  l e n g t h  o f  g i l l  n e t s .  

S e v e r a l  l a w s u i t s  w e r e  filed, a l l  o f  w h i c h  r e s u l t e d  in

d e c i s i o n s  u n f a v o r a b l e  to  t h e  b o a r d .

In D e c e m b e r  1980, t h e  b o a r d  h e l d  h e a r i n g s  to  r e­

sp o n d  to t h e  1978 s u b s i s t e n c e  l a w  a n d  r e c e i v e d  a

c o n s i d e r a b l e  a m o u n t  o f  t e s t i m o n y  o n  s u b s i s t e n c e  u s e s  in C o o k

Inlet. T n e  m e e t i n g  r e s u l t e d  in t h e  establ;_"hmen o f

c h a r a c t e r i s t i c s  for i d e n t i f i c a t i o n  o f  " c u s t o m a r y  a n d

8
t r a d i t i o n a l  u s e s "  o f  C o o k  I n l e t  s a l m o n .  In a d d i t i o n ,  the

7. T h i s  c h a r t  r e f l e c t s  t h e  t r e n d  in U p p e r  C o o k
I n l e t :

S u b s i s t e n c e  U s e  C o m m e r c i a l  H a r v e s t
P i v m i L a  I s s u e d  S a l m o n  C a u g h t

1978 323 3 , 7 3 5  5 , 1 1 8 , 0 4 1
1979 1 , 1 6 1  9 , 9 2 3  1 , 9 2 3 , 2 2 9
1980 1 , 3 3 1  1 4 , 7 7 5  4 , 1 3 8 , 6 4 8

In ±980 , h o u s e h o l d  p e r m i t s  w e r e  i s s u e d  i n s t e a d  o f  i n d i v i d u a l  
p e r m i t s .

8. W i t h  s o m e  m o d i f i c a t i o n ,  t h e s e  c h a r a c t e r i s t i c s  
b e c a m e  t h e  b a s i s  o f  5 A A C  0 1 . 5 9 7 ,  w h i c h  s t a t e s :

C H A R A C T E R I S T I C S  OF S U B S I S T E N C E  F I S H E R I E S .
(a) T h e  B o a r d  o f  F i s h e r i e s  f i n d s  t h a t  

c e r t a i n  c u s t o m a r y  a n d  t r a d i t i o n a l  p r a c t i c e s

(Footnote Continued)



b o a r d  d e c i d e d  to " a d o p t  a s e t  o f  c r i t e r i a  d r a w n  f r o m  t h e

( F o o t n o t e  C o n t i n u e d )

a n d  p r o c e d u r e s  a s s o c i a t e d  w i t h  t h e  
u t i l i z a t i o n  o f  f i s h  in t h e  C o o k  I n l e t  A r e a  
c a n  be  u s e d  to i d e n t i f y  s u b s i s t e n c e  uses. 
B a s e d  o n  t e s t i m o n y  to the b o a r d ,  the 
f o l l o w i n g  c h a r a c t e r i s t i c s  a r ^  t h o s e  t h a t  
s h o u l d  b e  e v a l u a t e d  in t h e  i d e n t i f i c a t i o n  o f  
s u b s i s t e n c e  f i s h e r i e s :

(1) a l o n g - t e r m ,  s t a b l e ,  r e l i a b l e  
p a t t e r n  o f  u s e  a n d  d e p e n d e n c y ,  e x c l u d i n g  
i n t e r r u p t i o n  g e n e r a t e d  b y  o u t s i d e  
c i r c u m s t a n c e s ,  e. g., r e g u l a t o r y  a c t i o n  o r  
f l u c t u a t i o n s  in r e s o u r c e  a b u n d a n c e ;

(2) a u s e  p a t t e r n  e s t a b l i s h e d  b y  
a n  i d e n t i f i e d  c o m r u n i t y ,  s u b c o m m u n i t y  o r  
g r o u p  h a v i n g  p r e p o n d e r a n t  c o n c e n t r a t i o n s  of 
p e r s o n s  s h o w i n g  p a s t  use;

(3) a u s e  p a t t e r n  a s s o c i a t e d  w i t h  
s p e c i f i c  s t o c k s  a n d  s e a s o n s ;

(4) a u s e  p a t t e r n  b a s e d  o n  the 
m o s t  e f f i c i e n t  a n d  p r o d u c t i v e  g e a r  a n d  
e c o n o m i c a l  u s e  o f  t i m e ,  e n e r g y  a n d  m o n e y ;

(5) a u s e  p a t t e r n  o c c u r r i n g  in 
r e a s o n a b l e  g e o g r a p h i c  p r o x i m i t y  to the 
p r i m a r y  r e s i d e n c e  o f  t h e  c o m m u n i t y ,  g r o u p  o r  
i n d i v i d u a l ;

(6) a u s e  p a t t e r n  o c c u r r i n g  in 
l o c a t i o n s  w i t h  e a s i e s t  a n d  m o s t  d i r e c t  
a c c e s s  to t h e  r e s o u r c e s ;

(7) a u s e  p a t t e r n  w h i c h  i n c l u d e s  
a h i s t o r y  o f  t r a d i t i o n a l  m o d e s  o f  h a n d l i n g ,  
p r e p a r i n g  a n d  s t o r i n g  t h e  p r o d u c t  w i t h o u t  
p r e c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s ;

(8) a u s e  p a t t e r n  w h i c h  i n c l u d e s  
t h e  i n t e r g e n e r a t i o n a l  t r a n s m i s s i o n  o f  
a c t i v i t i e s  a n d  s k i l l s ;

(Footnote Continued)



c h a r a c t e r i s t i c s  . . . a n d  a p p l y  [them] to c o m m u n i t i e s ,

s u b c o m m u n i t i e s ,  g r o u p s  a n d  i n d i v i d u a l s  w h o  w i s h  t o  c o n t i n u e  

to' p a r t i c i p a t e  in an e s t a b l i s h e d  c u s t o m a r y  a n d  t r a d i t i o n a l  

f i s h i n g  e f f o r t  in C o o k  I n l e t . "

A t  its M a r c h  1 9 8 1  m e e t i n g ,  t h e  b o a r d  r e c e i v e d  

w r i t t e n  t e s t i m o n y  f r o m  t h e  p u b l i c  a b o u t  s u b s i s t e n c e  u s e s  o f  

C o o k  I n l e t  s a l m o n  st o c k .  S u b s e q u e n t l y ,  it d e c i d e d  to a p p l y  

a l l  o f  the t e n  c r i t e r i a  t o  d e t e r m i n e  " c u s t o m a r y  a n d

( F o o t n o t e  C o n t i n u e d )

(9) a u s e  p a t t e r n  in w h i c h  t h e  
e f f o r t  a n d  p r o d u c t s  a r e  d i s t r i b u t e d  o n  a 
c o m m u n i t y  a n d  f a m i l y  b a s i s  i n c l u d i n g  tra d e ,  
b a r t e r i n g ,  s h a r i n g  a n d  g i f t - g i v i n g ;  a n d

(10) a u s e  p a t t e r n  w h i c h  i n c l u d e s  
r e l i a n c e  on  s u b s i s t e n c e  t a k i n g  o f  a r a n g e  o f  
w i l d  r e s o u r c e s  in p r o x i m i t y  to t h e  c o m m u n i t y  
or  p r i m a r y  r e s i d e n c y .

(b) T h e  b o a r d  w i l l  i d e n t i f y
e s t a b l i s h e d  g e o g r a p h i c  c o m m u n i t i e s  w h i c h  m a y  
be p a r t i c i p a t i n g  in a s u b s i s t e n c e  s y s tem. 
T h e  b o a r d  w i l l  t h e n  a p p l y  a l l  o f  t h e
c h a r a c t e r i s t i c s  in (a) o f  t h i s  s e c t i o n  to 
the c o m m u n i t i e s  a n d  to s u b c o m m u n i t i e s ,
g r o u p s  a n d  i n d i v i d u a l s  w i t h i n  the 
c o m m u n i t i e s  to d e t e r m i n e  w h i c h  u s e s  are 
c u s t o m a r y  a n d  t r a d i t i o n a l  a n d  t h e r e f o r e ,  
w h i c h  c o m m u n i t i e s  a r e  e l i g i b l e  for t h e  
s u b s i s t e n c e  p r i o r i t y .

(c) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a
" c o m m u n i t y "  is g e n e r a l l y  c o n s i d e r e d  to b e  
s e v e r a l  h o u s e h o l d s  o f  f u l l - t i m e  r e s i d e n t s  
w h o  a l l  r e s i d e  i n  a s p e c i f i c  g e o g r a p h i c  a r e a  
b e c a u s e  o f  c o m m o n  i n t e r e s t s .
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t r a d i t i o n a l  u s e s "  e l i g i b l e  for t h e  s u b s i s t e n c e  p r i o r i t y .  

W h e n  t h e  b o a r d  a p p l i e d  t h e  t e n  c r i t e r i a ,  it a e  i n e d  t h a t  

no  g r o u p  o r  c o m m u n i t y  i n  t h e  C o o k  I n l e t  r e g i o n  o c h e r  t h a n  

T y o n e k ,  E n g l i s h  B a y  a n d  P o r t  G r a h a m  s a t i s f i e d  a l l  t e n  o f  the 

c r i t e r i a .  T h e  b o a r d  l i m i t e d  t h e  1 9 8 1  s u b s i s t e n c e  c a t c h  to 

t h e s e  t h r e e  c o m m u n i t i e s .  A s  a r e s u l t ,  t h e  b o a r d  e l i m i n a t e d  

f r o m  t h e  p r o t e c t i o n  o f  t h e  s t a t e ' s  s u b s i s t e n c e  s t a t u t e  t h e  

m a j o r i t y  o f  C o o k  I n l e t  f i s h e r m e n  w h o  f o r m e r l y  f i s h e d  u n d e r  

s u b s i s t e n c e  r e g u l a t i o n s .

M a d i s o n  a n d  G j o s u n d  c h a l l e n g e d  the v a l i d i t y  o f  t h e  

b o a r d ' s  s u b s i s t e n c e  c r i t e r i a  (now 5 A A C  01.597) o n  s e v e r a l  

g r o u n d s .  T h e y  c l a i m e d  that: (1) t h e  c r i t e r i a  w e r e  i n c o n s i s­

t e n t  w i t h  t h e  s t a t u t o r y  l a n g u a g e  a n d  l e g i s l a t i v e  i n t e n t  o f  

t h e  1978 s u b s i s t e n c e  law; (2) t h e  b o a r d  f a i l e d  to c o m p l y  

w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  in a d o p t i n g  the

c r i t e r i a ;  a n d  (3) t h e i r  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s

9
r i g h t s  w e r e  v i o l a t e d  b y  t h e  b o a r d ' s  a c t i o n .  B o t h  c o u r t s

i s s u e d  p r e l i m i n a r y  i n j u n c t i o n s  c o m p e l l i n g  t h e  b o a r d  to 

a u t h o r i z e  p e r s o n a l  u s e  f i s h i n g  for M a d i s o n  a n d  G j o s u n d  

s i m i l a r  to t h a t  a l l o w e d  in t h e  p r e v i o u s  y e a r .  T h e  b e a r d

9. S i n c e  w e  h o l d  t h e  r e g u l a t i o n  i n v a l i d  b e c a u s e  
it is i n c o n s i s t e n t  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  A S  1 6 . 0 5 . 9 4 0  (‘22) 
a n d  (23), a n d  c o n t r a r y  t o  t h e  l e g i s l a t u r e ' s  i n t e n t  in 
e n a c t i n g  the 1978 s u b s i s t e n c e  law, w e  n e e d  n o t  c o n s i d e r  the 
APA, d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  i s s u e s  r a i s e d  
r e g a r d i n g  t h e  r e g u l a t i o n ' s  v a l i d i t y .

-12-


