
ALASKA LEGISLATURE COMMITTEE FILES 1985 -
SRES SUBSISTENCE MEETINGS



TUESDAY NIGHT
Senato r Abood c a l l s  the meeting back to  o rd e r  and ask the next person 
who i s  t e s t i f y i n g  to  take the stand .
Mr. Jim G o t ts te in  an a t to rn e y  f o r  some Native C o rpo ra t ion s  and
subsistence issues  took the s tand . He s ta ted  th a t  t h i s  was r e a l l y  
unnecessary and the blame f o r  t h i s  s i t u a t io n  was to  be p laced on the 
Poard o f  Game and F ish  and Game Poard.
Mr. G o t t s te in  went on to  exp la in  the background o f  the Poard r£ F ish 
and Game and t h e i r  f a i l u r e  to  change r e g u la t io n s .  When fo rced  to  do 
something about t h i s  issue they came up with the 10 c r i t e r i a .  I f
Poard would have fo l low ed  the c le a r  cu t law, th e re  would have been no 
problems a t  a l l .  The law as i t  stands now i s  OK but the
implementation i s  wrong.
He went on to  say th a t  urban hunters shou ld not be excluded from
subsistence but not go to  remote a reas to  take away from those who 
depend on the n a tu ra l  resou rce to  l i v e .
Senator Abood ask Mr. G o t t s te in  to  put a l l  o f  h is  ideas on paper and 
questioned him on the Supreme Court d e c is io n . Mr. G o t ts te in  answered 
tha t the law was ok , but the Poard o f  F ish and Game re g u la t io n s  were 
a l l  wrong.
Senator Vic F ische r noted th a t  as the law i s  now, a l l  A laskans have 
p r i o r i t y .  He questioned i f  A laskans cou ld  l i v e  w ith the law as i t  is  
w ith the p rope r implementation . Mr. G o t ts te in  answered, "ye s" .
Mr. Dennis L a t te r y  then t e s t i f i e d  on b eh a l f  o f  h im s e l f .  Noted tha t 
the re  was q u i te  a b i t  o f  con fus ion  over t h i s  issue  and tha t the law 
should be repea led  t o t a l l y .  He agrees with Ron Sum e rv i l le  and with 
the A laska Outdoor C ounc i l . Mr. L a t te ry  d oesn 't  l i k e  the word 
p r i o r i t y  and would p r e f e r  the use o f  the word p re fe ren ce .
Mr. Sam McDowell was the next person to  take the s tand . Confined h is  
remarks to  the f i s h e r i e s  and i t  was r e la t e d  to  subsistence o n ly .  He 
f e l t  th a t  Mr. Eondurant who w i l l  f o l l o w  h is  testimony w i l l  d ea l with 
the issue  o f  game. The b igges t  o r  more pronounced problem is  with the 
f i s h e r i e s  in t h i s  S ta te .  The number one p r i o r i t y  in th i s  S ta te  is  not 
subsistence but commerical f i s h in g .  Commerical f ishermen agree with 
the Governors b i l l  because i t  w i l l  e l im in a te  85% o f  the peop le . I t  
has been s ta ted  th a t  they want to implimer.t subsistence due to a 
shortage in  re so u rc e , but i f  you lo o k  a t the h i s t o r i c a l  reco rds  o f  
Commercial F ish in g , ove r 110 m i l l i o n  salmon have been harvested  in the 
l a s t  5 y e a rs . The p ro je c t i o n  o f  f i s h  to be harvested  th i s  yea r in 
around 135 m i l l i o n .  There i s  no shortage o f  re sou rce . He f e e l s  th a t  
not on ly  the poep le o f  urban A laska , but the r u r a l  Alaskans have been 
g ro s s ly  m is t re a ted .
Mr. McDowell s ta ted  what he would do i f  w r i t in g  an new law. He would 
take the hook and l i n e  and make i t  the same as g i l l  net o r  a long l in e
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e tc .  I f  th a t  sounds l i k e  a t o t a l  d i s a s t e r ,  belic-ve me i t  w i l l  no t be. 
The bag l im i t  s h a l l  remair, the same, the bag l im i t  o f  th ree  (3 ) salmon 
a day, o n ly  we can c a l l  i t  f o r  p e rsona l consumtive use . The on ly  
problem with th a t  i s  th a t  they a re  going to  have to  manage the f i s h  
f o r  a l l  A laskans . That i s  le t t i n g  enough f i s h  go in to  the r i v e r  f o r  
the peop le who now have the equal oppo rtun ity  to  catch these f i s h  f o r  
consumtive use . ’
He then went on to  say th a t  220 thousand s i l v e r  salmon i s  the 
h i s t o r c i a l  h a rve s t  in the upper Cook I n l e t ,  but the commercial 
fishermen every  yea r f o r  the l a s t  f i v e  years have harvested  ove r 500 
thousand s i l v e r  salmon per y ea r . The board o f  F is h e r ie s  put the nets
back on the l a t e  run s i l v e r s .  He noted th a t  the Eoard o f  F ish  and
Game are not mon ito ring  the F is h e r ie s .
Mr. McDowell then noted th a t  i f  the commercial f ishermen have a lre ady  
harvested  500 m i l l i o n  f i s h ,  wou ldn 't i t  reem l i k e  the b e s t  th ing  to  do 
would be to  shut down the g i l l  n e ts .
Some v i l l a g e  d on ' t  have to  c la im  anything but the king salmon they 
ca tch . Which means they can catch hundreds, even thousands o f  o th e r 
spec ies o f  salmon and not even have to acknowledge th a t  they d id . 
Then they can s e l l ,  t rade  and b a r t e r  these unnumbered salmon.
He s ta ted  th a t  they on ly  people th a t  cou ld he lp  were the people seated 
a t  the t a b le .  We need to  s i t  down with reasonab le  people and dea l 
w ith the f i s h e r i e s .
Senator F ische r  comments on the hook and l i n e .  S ta te s  th a t  the F ish  
and Game peop le e a r ly  today sa id  the enforcement would not be 
p o s s ib le .
Mr. McDowell sa id  th a t  would not be a problem because they check the 
r i v e r  anyway. Speaks about p u l l i n g  the nets from the Sus itna R ive r 
and the n eg le c t  o f  the peop le th a t  owned them.
Speaks o f  the powerfu l lobby o f  the f i s h e r i e s .  Hook and l i n e  was not
inc luded f o r  one reason , because the commercial f isherman were a f r a id  
o f  a l l  the peop le th a t  would come. Why should a man be ab le  to  use a 
net and catch a hundred salmon f o r  pe rsona l use and I  c a n ' t  even catch 
one f o r  p e rsona l use. Speaks o f  pe rsona l experience on h is  p rop e r ty  
in  Kenai. The f i s h  a re in te rcep ted  by the r e t s  b e fo re  they get to  the 
people with the hook and l i n e .  He has been invo lved  in th i s  s ince 
1950 and w i l l  not stop  u n t i l  i t  i s  managed f a i r l y .  We have to  a means
th a t  does not rape the resou rce .
Senator F is ch e r .  How many commercial "sherman do we have in  Cook
I n l e t .  Mr. McDowell I  b e l ie v e  734 . Keep in mind th a t  95% o f  the 
salmon harvested  in A laska i s  harvested in o th e r  a reas besides Cook 
I n l e t .
Senator F ische r  what i s  the va lue o f  commercial v s . s p c r t ,
r e c r e a t i o n a l .  King Salmon is  worth $660 in Anchor R iv e r .  Tourism i s
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the second in du s t ry  in the s t a t e .  S ta tes  th a t  on ly  reason c e r ta in  
peop le want a p r i o r i t y  i s  f o r  the money. Tahnks the committee f o r  
having the meetings.
Dale EondurantT then took the stand . Invo lved  in the equal defense 
u n i t .  Made re fe re n ce  to  the need f o r  equal oppo rtun ity  to  hunt
throughout the S ta te .  The le g i s l a t u r e  dees have the r ig h t  to  make a 
p re fe rence  use rs  not p r i o r i t y .  The wo.rd user i s  one o f  the main
prob lems. The word use was to  changed tc u se r . Use i s  a reason f o r
the re sou rce . User i s  a person doing the a c t io n .  They changed i t  to  
inc lude l im i te d  en t ry  to  inc lude the commercial f isherman. Use 
ap p l ie s  to  everyone in A laska and user would on ly  app ly to a l im i te d  
number o f  peop le in the S ta te .  Should not use the area in which you 
l i v e  as a c on d i t io n . What about customary and t r a d i t i o n a l .  I s  th a t  
communities o r  in d iv id u a ls .  He does not want to  take r e s p o n s ib i l i t y  
f o r  some e ls e s  ac t ion  even i f  i t  i s  h is  ances to rs . Speaks o f  the word
" r u r a l "  in the law. Ta lks o f  the Madison d e c is ion . I t  d id  not say
whether we were r ig h t  o r  wrong.Mr. Eondurant d isag rees with the
Governors b i l l  SE 288 and was not s a t i s f i e d  with what was happening 
b e fo r e .  Under h is  b i l l  85% o f  Alaskans w i l l  be e l im in a ted . There 
were law su its  f i l e d  about how the way th ings were —  so not everyone 
was happy w ith the way th ings were. There i s  a need to  get r i d  o f  the 
p r i o r i t y  u se r .  S ta te s  th a t  you can g ive a p r i o r i t y  to  a use but you 
can not g ive a p r i o r i t y  to  a u se r , except in l im i te d  en t ry  which we 
changed our law to inc lude . The Federa l law s ta te s  r u r a l ,  which i s  
not Anchorage, Fa irbanks , Juneau o r  Ketch ikan . We have no r ig h t  to  
take resou rces f o r  p e rson a l use.
Senator K e l ly  asks i f  i t  would be b e n e f i c ia l  to  separate f i s h  and game 
s ta tu te s .  Mr. Eond iran t does not b e l ie v e  so because we need to  do
something th a t  w i l l  s o lv e  the problem f o r  years  to  come. The demand
w i l l  not be same as i t  i s  today.
J e f f  P a rke r was the next to  t e s t i f y .
The A laska L e g is la tu re  can and should enact numerous amendments to  the 
s ta te  subsistence law. I  w i l l  descr ibe here s e v e ra l p o s s ib le  
amendments, a l l  o f  which are d ire c ted  a t two goa ls  tha t are equa l ly  
importan t: (1 ) improving the oppo rtun ity  f o r  sportsmen, and (2)
p ro te c t in g  subsistence use o f  resources by those who are t r u l y  
dependent on the re sou rce s . I f  we can accomplish those two g o a ls ,  
then many sp o r t  people w i l l  be more w i l l i n g  to  accept some form o f  a 
subsistence p r i o r i t y .
I  w i l l  now d iscuss many d i f f e r e n t  p o ss ib le  amendments th a t  I  hope you 
w i l l  c on s ide r . F o r  purposes o f  d iscuss ion  I  have d iv ided  my 
recommendations in to  chose r e la te d  to how people should q u a l i f y  f o r  
subs is tence , those r e la t e d  to  how subsistence might be ta rgeted  on 
some f i s h  and game s tocks and not on o th e rs ,  and those tha t a re simply 
a d d i t io n a l p ro p o sa ls .
I .  QUALIFICATION FOR SUESISTENCE
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The fe d e r a l  d e f i n i t i o n  o f  subsistence i s  s ta ted  in terms o f  being f o r  
" r u r a l  A laska r e s id e n t s " .  (Sec. 803 o f  ANILCA and the corresponding 
p a r t  o f  the s ta te  law are a t ta ch ed .)  The s ta t e  law does not on i t s  
face r e s t r i c t  subsistence to  r u r a l  r e s id e n ts .  Hence, the A laska 
Supreme Court-  he ld  in  the Madison case th a t  urban subsistence 
re s id en ts  cou ld  be q u a l i f i e d .  That ten s ion  between the fe d e r a l  and 
s ta te  s ta tu te s  and the r e s u l t i n g  Madison case a re the cause o f  having 
to  c lo s e  down sp o r t  hunting on about 40 hunts th a t  were p re v io u s ly  
open to  sp o r t  hunters by perm it drawing. The l e g i s l a t u r e  can reopen 
those hunts to  sp o r t  hun te rs , and even p rov ide  them more oppo rtun ity  
than they had before- Madison , by l im i t in g  subs is tence to  r u r a l  
re s id en ts  who r r e  engaged in an ongoing customary and <-v-a d i t i o n a l  
subsistence l i f e s t y l e .  To do so the l e g i s l a t u r e  shou ld d - • " r u r a l "  
and d e f in e  "customary and t r a d i t i o n a l " ,  in o rd e r  to  make a t ronged 
t e s t  f o r  q u a l i f y in g  peop le f o r  subs is tence .
A. De fin ing  "R u ra l"
Ne ithe r the fe d e r a l  o r  the s ta te  law d e fin e s  what a reas o f  the s ta te  
a re  " r u r a l "  f o r  subsistence purposes. T h e re fo re , the s ta te  i s  a t  
l i b e r t y  to  do so , so long as i t  does so reasonab ly . To d e fin e  " r u r a l "  
the le g i s l a t u r e  cou ld  do one o f  two th ings .
F i r r t ,  i t  c ru ld  e s ta b l i s h  c r i t e r i a  tha t  the Poards o f  F is h e r ie s  and 
Game would be requ ired  to  cons ide r when determ ining whether an a rea  i s  
r u r a l .  Reasonable c r i t e r i a  might be: (1) p rox im ity  to  the road
syrcem, (2 ) community s iz e  and p opu la t ion , (3) dependency on ma jo r and 
f-.equent barge o r  a i r  f r e ig h t  f o r  f o o d s t u f f s ,  (4) dependency on the 
cash o r  subsistence economies, and (5) o th e r such measures o f  tne 
l o c a l  c h a r a c t e r i s t i c s  might be reasonab le c r i t e r i a  f o r  the boards to 
cons ide r when d e f in in g  " r u r a l " .
Second, the l e g i s l a t u r e  cou ld  s t a t u t o r i l y  f in d  tha t some areas o f  the 
s ta te  a re not r u r a l  and then d i r e c t  the boards to use c r i t e r i a ,  such 
as those mentioned, to determine what remaining a reas o f  the s ta te  
q u a l i f y  o r  do not q u a l i f y  f o r  r u r a l  subs is tence .
P . De fin ing  "Customary and T ra d i t io n a l"
Poth the s ta te  and fe d e r a l  s ta tu te s  de fin e  subsistence in terms o f  
"customary and t r a d i t i o n a l  uses" o f  w i l d l i f e  f o r  fo od , s h e l t e r ,  
c lo th in g ,  and o th e r  uses . Thus, "customary and t r a d i t i o n a l "  addiesses 
the user and the use , while " r u r a l "  addresses the a rea .
However, n e i th e r  the fe d e r a l  o r  s ta te  s t a tu t e s ,  nor the s ta te  
r e g u la t io n s ,  have t r i e d  to address how to  id e n t i f y  a customary and 
t r a d i t i o n a l  u se r .  Tests based on in d iv id u a l o r  household economic 
need p robab ly  would not comply with fe d e r a l  law, s ince i t  p ro te c ts  
c u l t u r a l  needs, to o . Tests based on a combination o f  economic need 
and c u l t u r a l  need might comply with the fe d e ra l  law. However, any 
need-based t e s t  o f  a l l  r u r a l  A laskans would be expensive , would be 
prone to  f ra u d , would be an adm in is t ra t iv e  nightmare, would in v i t e  
numerous s u i t s  by in d iv id u a ls  m a rg in a l ly  d i s q u a l i f i e d ,  and would
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e l im in a te  f i s h  and game budgets f o r  most o th e r  purposes such as 
enforcement, re se a rch , and adm in is t ra t io n . In the face o f  d ec lin in g  
o i l  revenues, the s ta te  needs an e f f i c i e n t  method o f  q u a l i f y in g  r u r a l  
A laska re s id en ts  as customary and t r a d i t i o n a l  u se rs .  I  w i l l  propose a 
method.
In  add it io n  to  being " r u r a l "  (however we de f in e  i t ) , we cou ld  q u a l i f y  
use rs  as "customary and t r a d i t i o n a l "  i f  they a re determined q u a l i f i e d  
by the Eoards o f  F is h e r ie s  and Game by v i r tu e  o f  the use r f i t t i n g  in to  
one o f  fo u r  c a te g o r ie s .  That i s ,  the use r would have be a r u r a l  
re s id en t  p lu s  be q u a l i f i e d  by one o f  fo u r  methods addressing 
"customary and t r a d i t i o n a l . "  Here are fo u r  methods, th a t  a re not 
mutua l ly  e x c lu s iv e ,  th a t  the l e g i s l a t u r e  cou ld  g ive to  the boards f o r  
q u a l i f y in g  a person as "customary and t r a d i t i o n a l . "
F i r s t ,  the boards cou ld  f o r  reasons o f  adm in is t ra t iv e  s im p l i c i t y  and 
e f f i c i e n c y  q u a l i f y  everyone re s id in g  in a la rg e  areas as q u a l i f i e d  f o r  
customary and t r a d i t i o n a l  use . Large , s p a rs e ly  popu lated a reas  o f  the 
remote bush might so q u a l i f y .  I t  does not make adm in is t ra t iv e  sense 
to  spend time and money d is q u a l i f y in g  a r e l a t i v e l y  few in d iv id u a ls  in 
such a reas who are not customary and t r a d i t i o n a l  u se rs .  (This does 
not mean tha t such a reas a re w ithout c o n f l i c t  ove r w i l d l i f e ;  those 
c o n f l i c t s  shou ld be addressed through ta rg e t in g  subsistence on 
p a r t i c u la r  stocks and o th e r  adm in is t ra t iv e  mechanisms I  w i l l  d iscu ss .
Second, the boards cou ld  f in d  th a t  w ith in  an a rea some communities 
would q u a l i f y  as ongoing customary and t r a d i t i o n a l  subsistence 
communities and some would n o t . E f f i c ie n c y  and s im p l i c i t y  would again 
be served . F o r example, in the G lenna l len  a re a , Dot Lake and Copper 
Center might q u a l i f y ,  but G lenna l len  as ongoing customary and 
t r a d i t i o n a l  subsistence community might n o t .  (This i s  not to  say tha t 
s< me G lenna llen  re s id en ts  would not s t i l l  be q u a l i f i e d ;  i t  i s  o n ly  to  
say the whole community might not be q u a l i f i e d . )
Th ird , the boards cou ld f in d  tha t an i d e n t i f i a b l e ,  d is c re t e  group 
w ith in  a community q u a l i f i e s  as an ongoing customary and t r a d i t i o n a l  
subsistence group. For example, in Kaktov ik  the re  are the t r a d i t i o n a l  
v i l l a g e r s  and the re  a re the op e ra to rs  o f  the DW-Line (Defense E a r ly  
Warning) S i t e  who a re employees o f  In t e rn a t i o n a l  Telephone and
Telegraph , l i v i n g  a t h i r d  o f  a m ile  away. These a re  d is c re t e  groups,
one o f  which hunts b i r d s ,  caribou and f i s h ,  while the o th e r hunts
Russians.
Fou rth , the boards cou ld  then tu rn  to  a needs t e s t  based on economic 
anu c u l t u r a l  c r i t e r i a  f o r  determ ining i f  in d iv id u a ls  mainta in an 
ongoing customary and t r a d i t i o n a l  subsistence l i f e s t y l e ,  even though 
the groups, communities o r  a reas to  which they belong had not been 
found g e n e ra l ly  q u a l i f i e d  f o r  customary and t r a d i t i o n a l  subs is tence .
C. E f fe c t s  o f  D e fin ing  "R u ra l"  and "Customary and T ra d i t i o n a l"
What would be the advantages o f  such d e f i n i t i o n s  o f  " r u r a l "  and
"customary and t r a d i t i o n a l " ?
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F i r s t ,  the d e f i n i t i o n s  would i d e n t i f y  not on ly  how peop le q u a l i f y  f o r  
sub s is tence , but they would a ls o  sent up the method by which they 
become no lo nge r q u a l i f i e d  a t  some fu tu re  date i f  they a re  no lo nge r 
engaged in a customary and t r a d i t i o n a l  subs is tence l i f e - s t y l e .  (The 
Governor's  b i l l  f a i l e d  to  do t h i s  in th a t  i t  d e fin ed  subs is tence in  
terms o f  " r u r a l "  and " r u r a l "  in terms o f  a reas  th a t  had in the p as t 
been cu s tom a ri ly  t ie d  to  sub s is tence . That would have been a c lo sed  
loop  from which no community would ever become d i s q u a l i f i e d ,  once i t  
was q u a l i f i e d . )
Second, i f  the sp o r t  peop le a re r ig h t  (as I  th in k  they a re ) th a t  the 
p resen t system has a l lowed  many peop le who do no t c a r ry  on a customary 
and t r a d i t i o n a l  subs is tence l i f e s t y l e  to  be q u a l i f i e d  f o r  subs is tence , 
then these changes would put such peop le under sp o r t  re g u la t io n s  where 
they belong and not under subsistence re g u la t io n s  where they r a i s e  the 
understandable a re o f  the urban sp o r t  community.
T h ird , competit ion  be sportsmen and a sm a l le r  group o f  q u a l i f i e d  
subsistence use rs  would be reduced. T h e re fo re , where competit ion  has 
been in ten se , such as on the Nelchina ca r ibou  herd near G len n a l le n , 
the re  would be more perm its  f o r  the sp o r t  p eop le .
F ou rth , t ru e  subs is tence cou ld  be more e a s i l y  p ro te c ted  and managed.
F i f t h ,  h o p e fu l ly  a g re a te r  sense o f  f a i r n e s s  would p r e v a i l .
S ix th ,  would th i s  system comply w ith "T ie r  I "  and "T ie r  I I "  
subs is tence , as s ta te d  by the A laska Supreme Court? Yes, i t  would be
a way o f  d e f in in g  'T ie r  I " .  " T ie r  I I "  would s t i l l  work as i t  always 
has in the law as p ro te c t in g  the subset o f  q u a l i f i e d  subs is tence  use rs  
when the w i l d l i f e  s tock  cannot su s ta in  the ha rve s t  o f  a l l  q u a l i f i e d  
subsistence u se rs .  The subset would s t i l l  be those who a re  q u a l i f i e d  
a t  T ie r  I  and a re a ls o  l o c a l  r e s id e n t s ,  dependent on the re so u rc e , and 
w ithout a l t e r n a t i v e  re sou rce s .
I I .  IDENTIFYING APPROPRIATE SUBSISTENCE STOCKS
Another arena in which the l e g i s l a t u r e  cou ld  amend the s ta te
s b s is te n c e  law and g ive guidance to  the boards i s  in  the area o f
id e n t i fy in g  subs is tence s tocks  o f  f i s h  and game. At le a s t  th ree  
quest ions f a l l  w ith in  t h i s  a rena . Under the p re sen t subsistence law 
the answers to  each are a t  b es t u n c le a r .  The le g i s l a t u r e  cou ld  g ive 
c le a r  answers to  the fo l low in g  ques t ion s : (1) Should the boards be
given d i r e c t i o n  by the l e g i s l a t u r e  to  i d e n t i f y  ap p rop r ia te  subsistence 
stocks o f  w i l d l i f e  and what c r i t e r i a  might be e s ta b l is h e d  to  guide the 
boards , (2 ) Should the boards be a l lowed to s h i f t  subsistence h a rves t 
from one s tock  to ano the r , and i f  so , under what circumstances should 
s h i f t i n g  the ta rg e t  be a l lowed o r  p ro h ib i t e d ? ,  (3 ) Should the
subsistence p re fe rence  au tom a t ic a l ly  re q u ire  the e l im in a t io n  o f  a l l  
s p o r t  use when the s tock  i s  no t fundamenta lly  important to  subsistence 
and the s tock cannot su s ta in  the combined subsistence and sp o r t  
ha rvest?
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A. Identifying Appropriate Subsistence Stocks

The s ta te  and fe d e r a l  laws a re  s i l e n t  on id e n t i f y in g  app rop r ia te  
subsistence s to c k s . T h e re fo re , the s ta te  can address the issue so 
long as i t  does not unreasonab ly e l im in a te  subs is tence  use o f  
fundamenta lly  important s to c k s .
The l e g i s l a t u r e  cou ld  e s ta b l i s h  c r i t e r i a  by which the boards would 
id e n t i f y  s tocks o f  f i s h  and game th a t  would be sub je c t  to  the 
subsistence p re fe ren ce , and the l e g i s l a t u r e  cou ld  re q u i re  the boards 
then to  i d e n t i f y  subsistence s to c k s , w ith the a ss is tan ce  o f  the 
Department o f  F ish  and game. Reasonable c r i t e r i a  might inc lude : (1)
h i s t o r i c  subsistence use o f  the w i l d l i f e  s tock in q u e s t ion , (2) the 
degree o f  economic and c u l t u r a l  dependence, (3) the a b i l i t y  o f  the 
stock to  su s ta in  a subsistence ha rve s t  under methods cind means 
c u r re n t ly  used by subsistence u se rs ,  and (4 ) the degree o f  competion 
over the s tock with non-subsistence u se rs .
In the p as t the boards took some steps in id e n t i f y in g  s i: .cks  sub je c t  
to  the subsistence p re fe ren ce , but the e f f o r t s  were p iecemea l. The 
Poard o f  Game was c r i t i c i z e d  by the cou rt  in  the E luska d ec is ion  t h i s  
spring f o r  f a i l i n g  to  p rov ide  subsistence hunting r e g u la t io n s .  The 
Eoard o f  Game th e re fo re  r e c e n t ly  had to  adopt the c o n t r o v e r s i a l  
r e g u la t io n s  a l low ing  subsistence " t i e r  I I "  hunts on sheep, brown b ea r ,  
b ison , and perhaps o th e rs  spec ies tha t  g e n e ra l ly  would not meet the 
c r i t e r i a  s ta ted  above and th a t  g e n e ra l ly  a re  not subsistence* s to c k s . 
The Poard o f  Game shou ld have f l e x i b i l i t y  to  f in d  th a t  no subsistence 
p re fe rence  i s  app rop r ia te  on those s to c k s , sub je c t  perhaps to  s p e c i f i c  
and v cca s iona l exceptions r e la t e d  to  documented but marg ina l h i s t o r i c  
subsistence use , such as th a t  o f  sheep in the v i c i n i t y  o f  Anaktuvuk 
P a s s  and K i v i l i n a .
The Poard o f  F is h e r ie s  has adopted a re g u la t io n  p ro h ib i t in g
subsistence on rainbow t r o u t  and s tee lh ead  t r o u t .  I  b e l ie v e  th a t  i s  
wise p o l i c y ,  but the le ga l i ; . ,*  o f  the r e g u la t io n  would be more c le a r  i f  
the l e g i s l a t u r e  c l a r i f i e d  tne a u th o r i ty  o f  the boards to  i d e n t i f y
app rop r ia te  subsistence ta rg e t s .
I  have attached a copy o f  two pages showing subsistence h a rve s t  da ta , 
and d o l l a r  va lue by sp ec ie s , f o r  subsistence ha rve s t  by the v i l l a g e  o f  
Tu luksak, near P e th e l .  The data i s  from a document e n t i t l e d  "Does One 
Way o f  L i f e  Have to  Die So That Another Can L ive : A Report on
Subsistence and the Conservation  o f  the Yupik L i f e - S t y l e " ,  by Yupiktak
P is t a .  The data show th a t  c e r ta in  spec ies , such as brown b ea r ,  
s a n d h i l l  c ranes , and rainbow t r o u t ,  a l l  o f  which are ve ry  important to  
sportsmen, a re not s ig n i f i c a n t  to  subs is tence . Although the data i s  
now ten yea rs  o ld ,  i t  show tha t in 1974, ou t o f  a t o t a l  subsistence 
ha rves t having a cash equ iv a len t  va lue  o f  $378 ,000 in Tu luksak , brown 
bear accounted f o r  $416, cranes accounted f o r  $25, and rainbow t r o u t  
accounted f o r  $330. These h a rves ts  shou ld be put under sp o r t  
r e g u la t io n s  where a l l  A laskans would be t re a ted  e q u a l ly ,  the re  is  no 
need f o r  a p re fe rence  on those s to c k s , and i '  i s  s en s ib le  f o r  s p o r t  
people to  c ry  out th a t  a p re fe rence  on such s tocks i s  improper.
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Other good ques t ions  r e la t e d  to  subsistence ta rg e ts  are : (1) shou ld
subsistence o r  the p r i o r i t y  be app l ie d  to  t ran sp lan ted  game, such as 
S itk a  b lack  t a i l  deer on Kodiak and Afognak I s la n d s ,  b ison  in i n t e r i o r  
A laska , e l k ,  o r  hatchery re le a sed  f i s h ? ,  and (2) shou ld subsistence be 
a llowed on moose in  the Nome a re a ,  which was never inhab ited  by moose 
u n t i l  20 years  ago? I  th in k  these questions cou ld  be d e fe n s ib ly  
answered e i t h e r  way, but th a t  d o e sn 't  mean the l e g i s l a t u r e  shou ldn 't  
th ink  about them and p rov ide  guidance to  the boards and the Department 
o f  f i s h  and game when new s tocks  a re  introduced o r  indigenous stocks 
occupy new t e r r i t o r y .
P. when Should the Poards be Allowed to  S h i f t  the Subsistence Target?
Two con t ra s t in g  examples w i l l  f l e s h  out t h i s  ques t ion .
Opposite Anchorage i s  Tyonek. A su p e r io r  cou r t  judge, and the Poard 
o f  F is h e r ie s  r e lu c t a n t l y ,  found a q u a l i f i e d  subsistence f i s h e ry  to  
e x i s t .  The Tyonek re s id e n ts  net about 4000 king salmon o f f  a run o f
80 .000  k ings bound f o r  the Sus itna  R ive r  d ra inages . The kings a re the 
f i r s t  f re s h  meat o f  the yea r th a t  a r r i v e s  on the Tyonek beaches. 
There i s  no p r i o r  o r  contemporaneous s tock onto which the Eoard cou ld  
reasonab ly  s h i f t  the sub s is tence , and the re  are p len ty  o f  k ings going 
to  the sp o r t  fishermen up r i v e r .  The cou rt  in the Tyonek case he ld  
th a t  the Poard cou ld  not s h i f t  the subsistence t a rg e t .  That made 
sense. However, the A tto rney G ene ra l's  O f f ic e  c o n s is te n t ly  t e l l s  the 
Eoard o f  F is h e r ie s  th a t  s h i f t i n g  t a rg e t s ,  t h e re fo r e ,  i s  to  be 
p ro h ib i te d  in  a l l  cases , because o f  the c ou rt  d ec is ion  in the Tyonek 
case . Regard less o f  whether the A tto rney Genera l i s  r i g h t ,  a t o t a l  
p ro h ib i t io n  o f  s h i f t i n g  subsistence ta rg e ts  doesn 't  make sense. To 
see th a t ,  we need on ly  lo o k  a t  the eas t beach Cook I n l e t  subsistence 
h a rves t o f  l a t e  Kenai R iv e r  coho salmon now in e f f e c t  because o f  the 
Madison d e c is ion .
The la t e  Kenai cohos, l i k e  the famous la t e  Kenai k ing s , a re the 
la rg e s t  o f  t h e i r  ra ce . They are a p r i :  e sp o r t  s to c k . They h i t  the 
ea s t  beaches o f  Cook I n l e t  in l a t e  August and run through September o r  
l a t e r .  Run s iz e  v a r i e s ,  but the Poard o f  F is h e r ie s  has been t o ld ,  I  
b e l ie v e  by the Department, th a t  the la t e  run averages 20 ,000 to  30 ,000 
f i s h .  H i s t o r i c a l l y ,  the re  was a subsistence g i l l  net ha rves t  o f
13 .0 00  o f  these f i s h ,  engaged in most ly  by commercial s e t  net 
fishermen a f t e r  the c lo s e  o f  the commercial season. That ha rves t  led  
to  numerous c ou rt  f i g h t s ,  inc lud ing  the Madison case, and heated 
p o l i t i c a l  f ig h t s  b e fo re  the Eoard ove r a l lo c a t i o n  o f  salmon bound f o r  
the Kenai R iv e r .
P r i o r  to  the cohos h i t t i n g  the ea s t  beaches, the re  i s  a run o f  
hundreds o f  thousands to  m i l l i o n s  o f  sockeye salmon on the same 
beaches, ca tchab le  w ith the same gea r . Furthermore , h ighe r p r ic e  th a t  
sockeyes command on the commercial market ind ica te s  th a t  they are 
p re fe r r e d  t a b le  f a r e .
Thus, i t  makes sense f o r  the le g i s l a t u r e  to  g ive the boards a u th o r i ty  
to  s h i f t  subs is tence t a rg e t  s tocks  in the s i t u a t io n  o f  the la t e  Kenai

Senate State Affairs -45- 8/27 & 28/85



coho, but not in  the case o f  the Tyonek k ing s . A s ta tu t o r y  c r i t e r i o n  
f o r  a l low ing  the boards to  s h i f t  in the coho case and p ro h ib i t in g  i t  
in the Tyonek case, cou ld  be whether o r  not the re  i s  "a s u i t a b le ,  
p r i o r  o r  con temporaneous s to c k " .
C. Should the subsistence p re fe rence  always mean th a t  the sp o r t  
h a rve s t  must be e l im in a ted  when the combined sp o r t  and subsistence
ha rv e s t  i s  g re a te r  than the s tock  can a l low ?
I f  sheep were a s ig n i f i c a n t  subsistence stock to  the v i l l a g e r s  in  
Anaktuvuk Pass , then the answer to  t h i s  quest ion  would be "y e s " . The 
p r i o r i t y  would demand e l im in a t io n  o f  sp o r t  hunting . However, I  
b e l ie v e  th a t  the Subsistence D iv is io n  o f  the Department o f  F ish and 
Game w i l l  t e l l  you th a t  sheep a re an in c id e n ta l subsistence ta rg e t  f o r  
the peop le a t  Anaktuvuk Pass . I f  th a t  i s  t r u e ,  then an a l lo c a t i o n  
between spo r t  and subsistence use rs  might be app rop r ia te  to  a l low  a 
reduced p re fe rence  f o r  subs is tence and a perm it draw f o r  s p o r t .
Sport hunters shou ld not c a r ry  the whole burden o f  reducing the 
h a rve s t  and the oppo rtun ity  to  hunt in  such a s i t u a t io n  where the 
ta rg e t  i s  o n ly  in c id e n t a l ly  used f o r  subs is tence . The l e g i s l a t u r e  
cou ld  g ive the boards guidance in such a l l o c a t i v e  d e c is io n s ,  by
e s ta b l i s h in g  c r i t e r i a  focus ing  on the s ig n i f ic a n c e  o f  the w i l d l i f e  
s tock to  the subsistence u se rs .
I I I .  ADDITIONAL ISSUES TO ADDRESS
A. When shou ld new subsistence users  be a llowed and not a l lowed to 
use an area?
The fe d e r a l  government considered th is  issue in the la t e  1970 's  but 
l e f t  i t  to  the S ta te  on the b e l i e f  th a t  the S ta te  cou ld dea l w ith i t  
b e t te r ?  The f a c t  th a t  the subsistence was designed to a l low  the 
oppo r tun ity  f o r  subsistence to  continue and i s  t ie d  to  c u l t u re ,  custom 
and t r a d i t i o n  in both the f e d e r a l  and s ta te  laws c l e a r l y  im p lie s  th a t  
i t  i s  app rop r ia te  to  a l low  ch i ld re n  born in to  a subsistence l i f e - s t y l e  
to  continue to  have the oppo rtu n ity  to  choose th a t  l i f e - s t y l e ,  so long 
as they remain otherw ise q u a l i f i e d .
However, a person who moves to  a bush lo c a t io n ,  e i t h e r  from another 
bush lo c a t io n ,  o r  from Anchorage o r  New York , p re sen ts  a more 
complicated se t  o f  ques t ion s . An Anchorageite o r  New Yorke r who moves 
by v i r t u e  o f  a s ta te  o r  f e d e r a l  land d isp o sa l shou ld not get the 
p r i o r i t y  i f  the re  i s  not enough game to s a t i s f y  increased subsistence 
h a rves t and sp o r t  h a rv e s t .  F ede ra l land d isp o sa ls  must be measured 
aga in s t t h e i r  impact on sub s is tence , under Section  810 o f  ANILCA. I  
would recommend th a t  the S ta te  go one s tep  fu r t h e r  and re q u i re  th a t  
s ta te  land d isp o sa ls  be measured aga in s t impacts on subsistence and 
spo r t  use . Land d isp o sa l w i l l  o n ly  make sense i f  i t  does not i n h ib i t  
urban A laskans from hunting and f i s h in g .  Any "cap" on subsistence 
cou ld be g ene ra l o r  be spec ies  s p e c i f i c .
P. When shou ld a person be a llowed to  re tu rn  to  a subsistence
l i f e - s t y l e ?
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This i s  a d i f f i c u l t  ques t ion , but l u c k i l y  we do face i t  today in
many in s tances . N eve rthe le ss , the le g i s l a t u r e  might want to  g ive the 
boards some guidance.
Fo r more than a century our p o l i t i c a l  and le g a l  attempts to  dea l w ith 
Native issues  have swung, l i k e  a pendulum, between two c on t ra d ic to ry  
g o a ls :  a s s im i la t io n  and s e l f - d e te rm in a t io n .  Renewed in t e r e s t  by
A laska Natives in sove re ig n ty , le s s  than two decades a f t e r  Native 
co rp o ra t io n s  were se t up as p a r t  o f  the Sett lemen t Act, seems to
ind ic a te  th a t  the pendulum i s  again swinging toward 
s e l f - d e te rm in a t io n ,  as i t  i s  in the low e r -4 8 , with renewed a s s e r t io n s  
o f  t r e a t y  r ig h t s  and land c la im s .
Regard less o f  where the pendulum i s  now o r  in  the fu tu re ,  how do we 
address the person who wants to  re tu rn  to  a subs is tence l i f e - s t y l e ?  
What i f  a young adu lt  was born in S e a t t le  and spent summers 
subsistence f i s h in g  with a grandparent in  A laska? What i s  a person
re s id e s  and works in  Anchorage f o r  nine months o f  the y e a r ,  and
custom a ri ly  and t r a d i t i o n a l l y  re tu rn s  to  subsistence f i s h  a t  a home
v i l l a g e  during the summer? What i s  a person has been away from
subsistence l i f e  f o r  a pe r iod  o f  yea rs  w ithou t re tu rn in g  and then 
wants to  re tu rn ?  There a re o th e r  such questions th a t  we may have to  
address in the fu tu re .  Fo r now, I  would on ly  recommend th a t  the 
l e g i s l a t u r e  do what i t  does b e s t .  That i s ,  duck the issue and
de legate  i t  to  the boards with the a u th o r i ty  to adopt reasonab le  
re g u la t io n s  tha t  can be amended as the pendulum swings.
C. F in a l  Po in ts
1. P ro te c t  Only Nonwasteful Subsistence
The fe d e ra l  law p ro te c ts  on ly  "nonwaste fu l" subs is tence . The s ta te  
law is  s i l e n t  on waste o f  w i l d l i f e  in subs is tence . I t  shou ld be
amended to  p ro te c t  on ly  nonwastefu l subsistence f o r  two reasons . 
F i r s t ,  a c l a r i f i c a t i o n  th a t  subsistence i s  f o r  the nonwaste fu l use o f  
w i l d l i f e  would go hand in hand w ith the ta rg e t in g  is s u e s ,  d iscussed 
above, and would p rov ide  a d d i t io n a l underpinning f o r  ta rg e t in g
subsistence on resources tha t  can take s u b s ta n t ia l  h a rv e s t .  Second, 
waste has been a problem in the tak ing  o f  walrus f o r  tusks o n ly .
2 . How Reduce Court Cases
Many law s u i t s  ove r subsistence cou ld  be avoided i f  the boards had an 
adm in is t ra t iv e  appeal p rocess . The fe d e r a l  law re q u i re s  th a t  b e fo re  
any subsistence r e la te d  case goes to  fe d e r a l  c ou r t  the p l a i n t i f f  must 
exhaust adm in is t ra t iv e  remedies. The boards have no appea l p rocess . 
They shou ld have one and exhaustion o f  a dm in is t ra t iv e  appea ls should 
be requ ired  b e fo re  a p l a i n t i f f  can go to  s ta t e  c ou r t .

The next to  t e s t i f y  was P a t r ic k  W right. Mr. Wright s ta r t e d  by saying 
tha t subsistence a f f e c t  h is  l i f e  more than anything s ince s ta tehood . 
Decis ions should be based on imput form c i t i z e n s  and h is
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recommendation would be to  go back to  he 1978 law. Mr. Wright d id  not
agree with going back to  lo ok ing  in to  what was t r a d i t i o n a l  and o r
customary. He f e l t  th a t  we need to  dea l w ith th ings th a t  a re
p re s e n t ly  here and not the back is su e s . Noted th a t  t h i s  need not tu rn
in to  a p o l i t i c a l  issue and th a t  he had confidence in  the Board o f  F ish
and Game in making the r ig h t  d ec is ion  in  th i s  matte r .

*

Warren Olsen then took the s tand . He was in disagreement w ith the 
Governors b i l l ,  SB 288. He noted th a t  the n a t iv e  community rece ived  
4 4m i l l i o n  ac res  and th is  law would not e f f e c t  t h i s  land in  any way. 
He s ta ted  th a t  90% o f  subsistence needs a re met by sea mammals, f i s h  
and water fow l and th a t  80% o f  A laskans w i l l  be excluded when and i f  a 
r u r a l  d e f i n i t i o n  comes down. He made l i g h t  o f  the f a c t  th a t  no r u r a l  
l e g i s l a t o r  had come f o r t h  a t  t h i s  time with any d e f i n i t i o n  o r  s o lu t io n  
to  t h i s  problem and tha t in  a l l  h is  years  in working w ith t h i s  issue 
he has never seen i t .
Mr. Olsen went on to  say tha t a perm it system cou ld  be used as a
l im i te d  system. S o lu t io n s  are tough and he f e l t  th a t  the 1978 law
should be ab o lish ed , but not subs is tence . He warned the committee to  
make sure th a t  i t  was not t h e i r  p roblem , and not the re  issue .
Senator Vic F ische r as i f  Mr. Olsen was saying to  back o f f  o f  the
s i t u a t io n  a l t o g e th e r .  Mr. Olsen r e p l i e d  tha t i t  was a non-workable 
s i t u a t io n  and w i l l  c o s t  you a t  i t  has many in d iv id u a ls .
Senator F ische r wanted to  know i f  Mr. Olsen meant to  a b o l is h  the 1978 
law t o t a l l y .  Mr, Olsen r e p l i e d  subsistence shou ld be given to  the 
peop le who need i t .
Senator K e l ly  noted th a t  the re  was no way to rep ea l the law.
Senator Abood questioned i f  the d e f in a t io n  o f  r u r a l  would be narrowed 
i f  tha t would h e lp . Mr. Olsen noted th a t  i t  would not be narrowed.
The next person to t e s t i f y  was Lou Sou :as . He supported the Alaska 
Outdoor Counc i l.
Ron McAlpin then took the stand and noted tha t  ve ry  few peop le l^ved 
o f f  the n a tu ra l resou rces in  t h i s  S ta te .  He sa id  he had t ro u b le  with 
the issue o f  what the use o f  the word t r a d i t i o n a l  was. Many o f  the 
t r a d i t i o n a l  ways are not ap p l ic a b le  in t h i s  day and age. Mr. McAlpin 
went on to say tha t t h i s  shou ld not be a r u r a l  v s . urban issue but 
th a t  i t  was more o f  a res idency issue .
Mr. McAlpin ended by saying h is  p e rsona l p re fe rence  was to  e l im in a te  
the 1978 law due to the f a c t  th a t  i t  lack  r e a l i t y .  He a ls o  i s  in 
support o f  the A laska Outdoor C ounc i l .
Mr. Clyde James was up nex t . He f e l t  th a t  the re  were ve ry  few cases 
where true  subsistence was needed and tha t the 1978 law shou ld be 
rep ea led . Mr. James went on to  say th a t  he f e l t  t h i s  was ju s t  the t i p  
i f  the iceberg and i t  cou ld  o r  would e v en tu a l ly  tu rn  in to  a r a c i a l
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is su e . He a ls o  noted th a t  the n a tu ra l  re sou rces  was one o f  the main 
reasons tha t peop le  m igrate to  A laska . F e l t  th a t  Fede ra l takeover 
would e v e n tu a l ly  come about, but p robab ly  not f o r  a w h i le .
R ichard Sanchis then took the stand and went on to  say th a t  the b as ic  
p r in c ip le  o f  f a i r n e s s  are being abused. The issues  o f  p r i o r i t y ,  r u r a l  
v s . urban and the Fede ra l goverhment a re  making th i s  a people is su e . 
Everybody had the r i g h t  t o  manage t h i s  p ro p e r ty .  The n a tu ra l  
re sou rces  o f  t h i s  S ta te  belong to  everyone who l i v e s  he re . Mr. 
Sanchis continued by s ta t in g  th a t  s p e c ia l  i n t e r e s t  shou ld not be 
brought in to  t h i s .  Mr. Sanchis sa id  he knew o f  o n ly  one person who 
thought o f  the re sou rces  f i r s t  and tha t was Sam McDowell.
Mr. Sanchis continued by saying th a t  p r i o r i t y  was the b ig  problem. He 
wanted to  substa in  y i e ld  p r i n c ip a l  and manage i t  t h i s  way. There i s  a 
b ig  need f o r  more p ro fe s s i o n a l  management and we need to  leave i t  up 
to  these p ro fe s s i o n a l  peop le and keep p o l i t i c s  ou t o f  i t .  He f e l t  
th a t  the one way to manage the n a tu ra l  resou rces  was to  do i t  with 
s p e c ia l l ic en ces  and sp e c ia l seasons. Do away w ith urban, r u r a l  and 
p r i o r i t i e s .  He a ls o  s ta ted  th a t  he was not aga in s t those with a t ru e  
subsistence need, but we have to  r e a l i z e  th a t  the s t y le  o f  l i f e  has 
change in  t h i s  s t a t e .  We have become more m e t ro p o l i ta n . He was in 
t o t a l  d isagreement w ith those who had the money to  spend on food , ye t 
in s is te d  th a t  they hunted f o r  subs is tence .
R ichard Koskovich was the next person to  speak on the is su e .  His main 
p o in t  was th a t  no one was fo rc ed  to  l i v e  ou t in the r u r a l  a reas o f  
A laska . He sa id  th a t  he had l i v e d  out in the bush and requ ired  no 
s p e c ia l p r i v i le g e s  to  l i v e .
Ke ith  Appel took the stand and c i te d  h is  thanks to  the committee f o r  
having these h ea r in g s . He noted th a t  t h i s  was a c r u c ia l  is su e , th a t  
d e a l t  with p h y s ic a l and w e l l  as emotiona l is su e s . This s i t u a t io n  has 
caused many p re ju d ic e s  and i s  u n fa i r  as f a r  as i t  i s  today .
Mr. Appel went on to  say th a t  a l l  peop le in the s ta te  cou ld  l i v e  with 
a subsistence need. He f e l t  th a t  a commission shou ld be formed to  
decide who can and cannot use subs is tence . Mr. Appel has subs is ted  on 
wildgame.
Senato r Abood questioned i f  Mr. Appel had ever seen a subsistence 
u se r .  Mr. Appel answered "y e s " .  Abood then asked i f  the re  is  more 
waste then a c tu a l food used. Mr. Appel f e l t  th a t  the re  was a 10 to  1 
waste in the r u r a l  v i l l a g e s  opposed to  s p o r t s  hunting . Abood then ask 
him to  e la b o ra te  on th i s  s ta tement. Mr. Appel then went on to  exp la in  
how he had seen wasted ca r ibou  due to  the f a c t  th a t  when they were out 
hunting they k i l l e d  and then when they were coming in c l o s e r  to the 
v i l l a g e  they k i l l e d  aga in . Ins tead  o f  going ou t to the fu r th e r  
lo c a t io n s  were k i l l s  had been made, they p icked up on ly  those tha t 
were nea re r to  the v i l l a g e ,  le av ing  the r e s t  to  r o t .  He had a ls o  seen 
many walrus shot and never recove red .
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In  c onc lu s ion , Mr. Appel sa id  th a t  t h i s  whole s i t u a t io n  need to  be 
p u l le d  toge the r and q u ic k ly .
John Anton was the next person to  t e s t i f y .  He does not understand the 
in t e rp re t a t i o n  o f  subs is tence . He p e r s o n a l ly  came to  A laska f o r  the 
w i l d l i f e  and h is  lo ve  to  hunt. He f e e l s  th a t  the choice o f  hunting 
should not depend on where you l i v e .  Mr. Anton s ta ted  th a t  the 
shooting  o f  s e a ls  and whales by n a t iv e s  were a waste o f  an imal.
Mr. R ichard Henderson wanted to  go on record  as being in support o f  
the A laska Outdoor Counc i l .
Ms. V e rn ita  Z i ly s  took the stand in defense o f  r u r a l  subs is tence . She 
f e l t  th a t  subsistence must con tin  ,e to r e l y  on p r i o r i t y .  Ms. Z i ly s  
noted th a t  peop le in the remote a reas o f  the S ta te  have nothing e ls e  
to  e a t .  Her suggestion  was to  do as the Canadians do. Have 
subsistence based on the p opu la t ion  numbers and have the Natives 
f ig h t in g  among themselves r a th e r  than with anyone e l s e .
Ken Wynne o f  the Anchorage Advisory Eoard was up nex t . He s ta ted  th a t  
the Advisory Poards p o in t  o f  t h i s  issue was equa l oppo rtun ity  f o r  
eve ry th ing  and everyone. That a f a i r  s o lu t io n  was to  draw f o r  the 
perm its to  hunt. I f  no equa l oppo r tun ity  f o r  everyone, then c lo se  
down a l l  hunts.
Mr. Wynne p e rsona l view p o in t  was th a t  i t  was not a peop le is su e , but 
r a th e r  a resou rce is su e . The s ta te  has gone th ru  c u l t u r a l  changes and 
i t  i s  not the same as i t  was 30 yea rs  ago. Now the na t ive  v i l l a g e s  
a re  not a l l  n a t iv e ,  whites a re moving in to  these v i l l a g e s .
He continued by saying th a t  the F ish  and Game Eoard is  appointed by 
the Governor and are a l l  p o l i t i c a l .  He f e l t  they a re not worth what 
they a re the re  f o r .  He f e l t  th a t  the b i o l o g i s t  shou ld be a l lowed to  
make d ec is ion s  and then we shou ld f o l l o w  them. A l o t  o f  animals are 
on subsistence e g . ,  goats and they shou ld not be on the subsistence 
l i s t .
Mr. Wynne suggested th a t  the committee make resou rce the main p r i o r i t y  
and they shou ld c a r ry  out the w i l l  o f  the peop le and not make i t  a 
p o l i t i c a l  is su e . He s ta ted  th a t  what we have now is  t o t a l l y  
unacceptab le .
Mr. James Stubbs took the stand in support o f  the Alaska Outdoor 
C ounc i l .  He was in fa v o r  o r  equa l oppo rtun ity  f o r  everyone in the 
s t a t e .  We need to  p ro te c t  the resou rce f o r  the next genera tion  o f  
A laskans.
WEDNESDAY AUGUST 28 th , 1985 
STATEWIDE TELECONFERENCE
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Senator .Abood' c a l le d  the meeting to  o rd e r  a t  9 :1 5  AM. Members o f  the 
committee th a t  were p re sen t were S en a to r 's  P od , Tim K e l ly  and Vic 
F is c h e r .
Rob Lohr froriT~Juneau was the f i r s t  to  s^eax. He suggested th a t  we 
c o r r e c t  the problem made by the Madison d e c is io n .  Subsistence i s  not 
a w e l fa re  system and shou ld n o t ,b e  converted in to  one. He b a s i c a l l y  
agrees w ith r u r a l  subsistence use and b e l ie v e s  th a t  the need base 
approach i s  tha way to  go. He noted tha t the tak ing  o f  f i s h  and game 
shou ld be based on the need o f  the community r a th e r  than the need o f  
the in d iv id u a l .
Senator Vic F ische r s ta ted  th a t  i f  we went to  a need base approach 
the re  would be no F ede ra l g u id e l in e s .  He questioned Mr. Lohr on what 
k ind o f  g u id e l in e  he would f in d  accep tab le . Mr. Lohr answered th a t  i t  
would be on a cos t o f  l i v i n g  b a s is  in  the communities where i t  i s  
e f fe c te d .
E i l l  Thonas o f  Ketchikan read h is  p repared sta tement, but the system 
was ga rg led  and Mr. Thomas was asked by the chairman to  send in  h is  
typed testimony f o r  the re co rd s .
Authur E l l i o t t  was the next person to  take the stand in Anchorage. He 
spoke on the need f o r  equal p ro te c t io n  f o r  a l l  r e s id e n t s .  He f e l t  
the re  shou ld  be not p re fe rence  to  p a r t i c u la r  groups and th a t  the 
lo c a t io n  o f  where a person l i v e d  shou ld not be a ma jo r f a c t o r  in 
determ ining who got subs is tence . He went on the say th a t  he cou ld 
understand i f  the re  was a shortage o f  game in  the remote a re a s , but i f  
no t then a l o t t e r y  shou ld  be put in p la y  and everyone given a f a i r  
oppo rtun ity  to  p a r t i c ip a t e .  Mr. E l l i o t t  continued by saying th a t  
everyone shou ld be t re a ted  with equa l o p p o r tu n i t ie s  l i k e  i t  has been 
throughtout the yea rs .
Senator V ic . F ische r s ta ted  th a t  the law was being m is in te rp re te d .  He 
questioned i f  he, Mr. E l l i o t t ,  f e l t  th a t  i f  the l o t t e r y  method was use 
f o r  everyone and then subsistence used when i t  was on ly  necessary and 
needed by v i l l a g e s  in remote a re a s , would th a t  be accep tab le  to  him.
Mr. E l l i o t t  r e p l i e d  th a t  he would have no argument w ith th a t .  He ju s t  
does not want to  be d isc r im ina ted  aga in s t because o f  the area he 
choose to l i v e  in .
Senator Abood then went on l i n e  to  D i l l ingham , where Mr. Jim Timmerman 
spoke in support o f  SE 231 and CSHE 288. He f e l t  th a t  r u r a l  Alaskans 
need the subsistence a rea s .
In  Nome, a Mr. Pagaway a ls o  spoke in support o f  SE 231 and CSHE 288- 
He s ta ted  th a t  r u r a l  Alaskans depended on the n a tu ra l  resou rces o f  
th is  S ta te .
Con Eunde in Anchorage took the stand nex t . He submitted f o r  the 
reco rds a newspaper a r t i c l e  which he requested go on reco rd .
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The a r t i c l e  i s  from the August 22 , 1985 e d i t i o n  o f  the Anchorage D a i ly  
News, w r i t te n  by Randa ll E. F a r le ig h ,  who i s  and Anchorage a t to rn ey  
and wate rfow l hun te r .
There a re ma"ny sound reasons why the cu r ren t  fe d e r a l  and s ta te  
subsistence p r i o r i t y  laws and re g u la t io n s  f o r  the tak ing  o f  A laska 's  
w i l d l i f e  shou ld be repea led . These laws a re premised upon a dangerous 
n o t ion  o f  c u l t u r a l  s u p e r io r i t y .  They c rea te  unequal r ig h t s ,  
o p p o r tu n i t ie s ,  and p ro te c t io n  among our c i t i z e n s '  p a r t i c ip a t i o n  in our 
w i l d l i f e ,  c on t ra ry  to  c o n s t i t u t i o n a l  p r i n c ip a l s .
They reduce ou r w i ld l i f e  resou rces to a w e l fa re  t r a n s f e r  payment 
exempt from r e g u la t io n , app ly ing b i o l o g i c a l l y  based management 
p ra c t ic e s  necessary to  p re s ° rv e  and mainta in abundant w i l d l i f e  f o r  
a l l .  And they i r r a t i o n a l l y  ded icate the resou rces  to  peop le who 
supplement t h e i r  w i ld l i f e -b a s e d  l i f e s t y l e  with l im i te d  cash, while  
denying i t  to  those who supplement t h e i r  la r g e ly  cash-based l i f e s t y l e  
with w i ld  food .
Under the cu r ren t  scheme, tne former are "subs is tence" users  e n t i t le d  
to  p r i o r i t y ;  the l a t t e r  are mere "sportsmen" e f f e c t i v e l y  denied the 
re sou rce . Eoth a re subsistence users  f o r  t h e i r  re sp ec t iv e  
l i v e l ih o o d s .
Perhaps the g re a te s t  arguments f o r  e l im in a t io n  o f  the a r t i f i c a l  user 
c la ssed  o f  fishermen and hunters i s  the importance and va lue o f  the 
w i l d l i f e  o p p o r tu n i t ie s  to  a l l  A laska c i t i z e n s .  These va lues  were 
e loqu en t ly  expressed in the August D a i ly  News a r t i c l e  by Ve rn ita  
Z i ly s .  Z i ly s  wrote o f  the t r a n q u i l i t y  and w e l l-b e in g  experienced by 
those who r e l y  on f i s h  and game in some way f o r  t h e i r  id e n t i t y  and 
s a t i s f a c t i o n  in hunting w i l d l i f e ,  p repa ring  i t  f o r  consumption, and 
sharing i t  w ith o th e rs .  What Z i ly s  ignored i s  the u n iv e r s a l sharing 
o f  these va lues  by most A laskans.
These va lues are not unique to  Z i ly s '  c u l t u re .  These va lues  are as 
important, o r  more so , to  those in the "a spha lt  ju ng le s "  o f  urban 
cen te rs  who are c lo se  to  lo s in g  a l a s t  meaningfu l con tact with the 
land , i t s  meaning to  our ar. e s to r s ,  and the le ssons  i t  ho ld s  f o r  us 
a l l .
Many people a re now la be led  "sp o r t "  hunters and fishermen because they 
happen to  l i v e  a more cash-based ex is tence  in urban a rea s , l i v i n g  
l i v e s  p roduc tive  to  a s o c ie ty  la r g e r  than themselves and t h e i r  
immediate f a m i l i e s ,  paying fe d e ra l  income taxe s , S o c ia l S ecu r i ty  
taxes , unemployment taxes , and such. Some o f  them even work f o r  
c o rp o ra t ion s  tha t  pay s ta te  income taxes and vas t r o y a l i t i e s ,  as w e l l .  
These are the same people and businesses th a t  produce and d is t r i b u t e  
the goods and se rv ic e s  used by " r u r a l "  Alaskans in the p ru su i t  o f  
t h e i r  p r iv i le g e d  "subs is tence" l i f e s t y l e :  a i r c r a f t ;  shotguns; r i f l e s ;  
ammunition; outboard motors ; snow machines; f i s h in g  n e ts ;  ATV's f u e l ;  
medical ca re ' expensive schoo ls  and the educa tiona l s e rv ic e s  to make 
them work; s ta te -sub s id iz ed  “ l e c t r i c i t y ;  s a t e l l i t .  a t e le v i s i o n ;  
t r a n s f e r  payments such as food stamps; unemployment co ipensa t ion , and

Senate State Affairs -52- 8/27 & 28/85



a t t i t u d e  o f  s ta te  and f e d e r a l  a s s is tan ce  g ra n t .  These are a ls o  the 
peop le who a re changing the face o f  A laska , and shou ld not be denied 
t h e i r  on ly  l i n k  w ith , and s take in ,  the land they must re spec t and 
p re se rve .
The cu r ren t su b s is ten ce /sp o r t  c l a s s i f i c a t i o n  system w i l l  o n ly  succeed 
in  e s c a la t in g  b i t t e r  c u l t u r a l  d iv i s io n s  among ou r c i t i z e n s  and in 
fu r t h e r  i s o la t in g  urban re s id e n ts  from t h e i r  c u l t u r a l  ro o ts  w ith the 
land , however d i s t a n t ,  and however d iv e r s e .  The m a jo r i t y  o f  Alaskans 
now l i v e  a cash-based l i f e s t y l e  to  some degree, and ou r government's 
d e n ia l to  them o f  a p e rson a l s take in  ou r w i l d l i f e  resou rces  w i l l  bode 
i l l ,  indeed, f o r  a l l  who t re a su re  the _and and man's s p e c ia l p lace  
upon i t .
The subsistence p r i o r i t y  laws must be repea led  so th a t  a l l  A laskans 
l i v e  by the same laws f o r  noncommercial consumption o f  f i s h  and game 
re sou rce s , and to  p rov ide  f o r  t h e i r  c a r e fu l  management r e g u la t io n ,  and 
p re s e rv a t io n .
Mr. Eunde them got up to  r e la y  h is  own f e e l in g s  rega rd ing  t h i s  is su e . 
He thank the committee f o r  having these hearings and ncc g iv ing  in to  
the p re ssu re  o f  the Governor. P e r s o n a l ly  he f e e l s  th a t  subsistence i s  
a dead issue and has been s ince the l a t e  I 9 6 0 ' s . With the economic 
changes tha t have been tak ing  p la c e ,  i t  i s  hard to  f in d  anywhere in 
the S ta te  where the re  i s  a t ru e  need f o r  subs is tence . P lu s  the f a c t  
th a t  we a l l  have the freedom to  choose where we l i v e  in th i s  S ta te .
Mr. Eunde went on to  say th a t  he f e l t  th a t  t h i s  issue o f  subsistence 
was d iv id in g  the peop le o f  the S ta te  to  non -native  and n a t iv e s ,
He a l s o  s ta ted  th a t  he f e l t  the Governors b i l l  i s  a p o l i t i c a l  p a y o f f  
to  bush vo te s .
Senato r Vic F ische r then questioned Mr. Eunde on h is  fe e l in g s  about 
the e q u a l i ty  f o r  A laskans and i f  subs is tence shou ld be measured on 
need o r  income, e tc .
Mr. Eunde answered th a t  the re  shou ld  be no d is c r im in a t io n  as to  income 
o r  need.
Senato r Vic F ische r then asked a quest ion  based on a h yp o th e t ic a l 
s i t u a t i o n .  I f  a d e n t i s t  who made a good l i v i n g  in town and save h is  
money, so he had enough to  e x i s t  on f o r  the r e s t  o f  h is  l i f e ,  decided 
to  r e t i r e  to  the bush and l i v e  o f f  the land  with some o f  the b e n e f i t s  
o f  h is  l i f e t im e  ea rn ings ; shou ld  he have the e q u a l i t y  o f  a person who 
l i v e s  in the bush, but does not have the savings o r  money he has , and 
c la im s to  depend on subsistence f o r  a l i v in g ?
Mr. Eunde answered th a t  subs is tence shou ld not be used l i k e  a w e l fa re  
system and th a t  the d e n t i s t  shou ld be a f fo rd e d  the same b e n e f i t s  as 
the person with le s s  money.
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Ann Long o f  S i tk a  was the next to  speak on the is su e .  She s ta ted  th a t  
she d isag rees  with SE 320 because o f  the f e e s .  She d id  f a v o r  CSHE 288 
except f o r  s ec t ion  28 , page 2 and noted i t  shou ld  be non-commercial 
r a th e r  then r u r a l .  She d id  not understand the d e f i n i t i o n  o f  r u r a l .  
Ms. Long f e l t ~ t h a t  CSHE 288 meets the c r i t e r i a  b e t t e r  than the other- 
two b i l l s .
In  Homer, W i l l i e  Mie noted th a t  the n a tu r a l  resou rces  belonged to  a l l  
A laskans and not ju s t  the r u r a l  v i l l a g e s .
John Durkin a 38 yea r r e s id e n t  took the stand n ex t . He noted th a t  the 
law o f  the land was formed in  1796 and then proceeded to  read the law 
as quoted below:
This quote i s  being taken from Appendix A o f  the O rgan iza t ion"
A lte rn a t iv e s  and Regu la tion  o f  U .S . Commercial F is h e r ie s .
1 . DOMESTIC FISHERIES, REGULATION, AND THE COMMERCE CLAUSE
A. Ownership o f  Animals Ferae Naturae
The ro o ts  o f  western man's in  harmony with h is  environment and h is  
a t t i t u d e s  toward e x p lo i t a t io n  o f  n a tu ra l  resou rces were a l re ady  
ev iden t in the Old Testiment. Whatever t h e i r  o r ig in  the re  i s  
deep-seated t r a d i t i o n  in our law th a t  every man, as an in d iv id u a l ,  has 
an equal r ig h t  to  pursue and take to h is  own use a l l  such animals as 
a re fe ra e  n a tu rae , i . e . ,  o f  a w i ld  n a tu re , the p rope r ty  o f  no one, but 
l i a b l e  to  be se ized  by the f i r s t  occupant. T r a d i t i o n a l l y ,  a l s o ,  the 
sover ign  has asse rted  ownership o f  m ig ra to ry  spec ie s , under a v a r i e t y  
o f  th e o r ie s .  In Roman law, animals fe ra e  naturae were considered to  
belong in common to a l l  the c i t i z e n s  o f  the s t a t e .  Speaking to
Eng lish  common law, E lackstone a sse r ted  th a t  such animals were
p re rog a t iv e  p rope rty  vested in the King a lon e . The o r i g i n a l  13
c o lon ie s  succeeded to the r ig h t s  o f  the Crown, from which has 
developed in American law th e o r ie s  regard ing the owner-hip o f  w i ld  
game and f i s h .  The r u le  o f  law which American cou r ts  have 
c o n s is te n t ly  recognized i s  th a t  animals fe ra e  naturae are owned by the 
S ta te s ,  not as p r o p r i e t o r s ,  but in t h e i r  sovere ign capac ity  as the 
re p re sen ta t iv e s  and f o r  the b e n e f i t  o f  a l l  t h e i r  peop le in common. 
The p rope rty  r ig h t  i s  a common ow ne rsh ip . . .  to  be e x e r c i s e d . . .  as a 
t r u s t  f o r  the b e n e f i t  o f  the peop le , and not as a p re rog a t iv e  f o r  the 
advantage o f  the government as d i s t i n c t  from the peop le , o r  f o r  the 
b e n e f i t  o f  p r iv a te  in d iv id u a ls  as d is t ingu ish ed  from the pub lic  good.
Eut the "ownership" i s  not u n q u a l i f i e d .  I t  i s  the law th a t  whoever 
c la ims t i t l e  to  animal f e ra e  naturae must f i r s t  reduce them to  
p ossess ion . Where s ta tu te s  speak o f  t i t l e  to game and f i s h  and being 
in  the S ta te ,  they speak to  the S ta te ' s  p o l i c e  power to  re g u la te  the 
tak ing  and use o f  w i ld  game and f i s h ,  do not e f f e c t  a landowner's 
i n t e r e s t  in land , and have g e n e ra l ly  invo lved  the r e la t i o n s h ip  between 
a S ta te  and an in d iv id u a l ,  not between a S ta te  and the Federa l 
Government. The ownership theo ry  i s  not w ithout m od i f ic a t io n .  "To 
put the c la im  o f  the S ta te  upon t i t l e  i s  to lean upon a s lende r re e d ,"
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sa id  Mr. J u s t ic e  Holmes, because w i ld  animals are in the possess ion  o f  
no one and "possess ion  i s  the beginning o f  ownersh ip ." The ownership 
th eo ry  has been ch a rac te r iz ed  as "a f i c t i o n  exp ress ive  in le g a l  
shorthand o f  _the importance to  i t s  peop le tha t a S ta te  htve power to 
p re se rve  and re g u la te  the e x p lo i t a t i o n  o f  an important re so u rc e ."
Mr. Durkin went on to  say th a t  everyone has equal r ig h t s  to  take the 
resou rces  o f  the land f o r  h is  own pe rsona l use. In  h is  yea rs  here in 
A laska , he has seen an inner Alaskan m ig ra t ion  to  the urban areas o f  
the S ta te .
Mr. Durkin suggesu?d th a t  i f  Congress d id  pass an u n c on s t i tu t io n a l law 
w ithou t the approva l o f  the Supreme cou rt than an " f r i e n d ly  law s u i t "  
shou ld  occu r. He r e i t e r a t e d  th a t  the law o f  the land i s  equal 
oppo r tun ity  f o r  a l l .
Senato r Abood asked Mr. Durkin h is  stand on subs is tence . Mr. Durkin 
r e p l i e d  th a t  he f e l t  i t  was a way o f  s u r v iv a l  in p a r t i c u la r  p a r ts  o f  
A laska and i t  shou ld be on a need b a s is .
Doug Wheaton then took the stand . He noted tha t the s ta t e  was being 
segregated by t h i s  issue  and th a t  i t  shou ld not be made a r a c i a l  
i s su e . The use o f  subsistence has dec lined  because o f  the h igher 
incomes. He f e l t  th a t  subsistence shou ld be on s t r i c t l y  a need b a s is ,  
but shou ld not be l im i te d  to  the r u r a l  a re a s . He a ls o  s ta ted  he f e l t  
60% o f  r u r a l  A laska do not need subs is tence .
Senator Abood asked Mr. Wheaton i f  he would take h is  chance on a draw 
o r  l o t t e r y  system. Mr. Wheaton noted th a t  he wanted the same 
oppo r tun ity  as everyone in the S t a t e . .  Senator Abood went on to ask 
what i f  you d id n ' t  get a perm it in 5 years o r  more, would he th ink 
th a t  was u n f a i r .  Mr. Wheaton r e p l i e d  th a t  i t  wou ldn't be u n fa i r ,  but 
he f e l t  something cou ld  be done to  work out not g e t t in g  a perm it over 
an extended pe r iod  o f  time.
Senator Abood c a l le d  a recess a t  11 :05  AM.
Senato r Abood c a l le d  the meeting back to  o rd e r a t  1 :35  PM.
David Ee t le y  o f  Homer s ta r t e d  t h i s  se ss ion . He f e l t  the the problem 
o f  subsistence now d ea ls  with p opu la t io n . He suggested we go to  a 
need b a s is  due to  the la c k  o f  n a tu ra l re sou rces .
Mr. Jack Randle spoke on b eh a l f  o f  h im se l f  a lthough he i s  a member o f  
the Advisory Eoard o f  Cooper Landing. He spoke on fo u r  words he f e l t  
important to  the subsistence is su e ; p r i v i l e g e ,  oppo r tu n ity , choice and 
r i g h t s .  Mr. Randle f e e l s  the re  i s  no one who a b so lu te ly  requ ire s  o r  
uses f i s h  and game to s u rv iv e .  He d id  note th a t  maybe in the remote 
a reas o f  the S ta te ,  peop le do use some means o f  subsistence to 
s u rv iv e ,  but not t o t a l l y  dependent on i t .  With the so c ie ty  becoming 
more money o r ien ted  t ru e  subsistence users are becoming f a r  and few 
between.
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Mr. Randle went on to  suggest th a t  the new law w i l l  have to  look
toward the movement o f  the fu tu re .  The new law with p robab ly  stem
from a m od i f ic a t io n  o f  the fe d e r a l  law.
Senator Abood- questioned i f  he f e l t  i t  was f a i r  f o r  him (Mr. Randle) 
to  put in  f o r  a Caribou hunt in  h is  a re a . Mr. Randle answered th a t  he 
f e l t  no need to  put in  f o r  the hunt as he cou ld n ' t  j u s t i f y  h is  r ig h t  
to  c la im  sub s is te n c e . .
Senator Vic F ische r then asked what d i r e c t i o n  d id Mr. Randle see the 
subsistence issue moving toward and what he would put in the proposed
l e g i s l a t i o n .  Mr. Randle r e p l i e d  th a t  in  time even the remote a reas o f
the s ta t e  w i l l  not be ab le  to  depend on f i s h  and game as t h e i r  t o t a l  
support system.
Abood then ask i f  Mr. Randle f e l t  t h i s  was because o f  a cash i n f lu x  o r  
la ck  o f  re sou rces . Mr. Randle answered i t  was due to the inc rease  o f  
the cash in ou r economy.
Senato r F ische r then continued the quest ion ing  by asking what Mr. 
Randle thought o f  the two t i e r  method o f  p r i o r i t y  between urban and 
u r a l .  Mr. Randle s ta ted  th a t  he hoped th a t  i t  d id not come to  th a t  

and th a t  everyone shou ld have a chance a t  the resources in  ou r S ta te .  
Senator F ische r then asked how do we d e f in e  subsistence? Mr. Randle 
noted th a t  the r u r a l  d e f i n i t i o n  was the b es t now, but i t  had h o le s  in  
i t .  Senator F ische r spoke on the issue  o f  subsistence being used as a 
w e l fa re  system. Mr. Randle s ta ted  th a t  the system was working toward 
tha t but tha t subs is tence shou ld not be used as a w e lfa re  system.
Ca*'line Tyke was the next person to  take the stand. He was in  f a v o r  
o f  -a l  oppo rtun ity  f o r  a l l  A laskans throughout the S ta te .  He noted 
thac tush  people l i v e  out the re  a t  t h e i r  own /noice and they can have 
supp l ie s  flown out to  them.
Mike Chambers o f  D e lt a  Junction  was the next to  speak on the is sue . 
He spoke in fa v o r  o f  HE 448 and 414 . He a ls o  fa vo red  equal 
oppo r tu n ity  f o r  those around the S ta te  and th a t  the economical issues 
shou ld not have a b a s is  f o r  subsistence use .
Jim M i l le r  a 20 yea r re s id e n t ,  spoke or b e h a l f  o f  h im se lf and fam i ly .  
He was t o t a l l y  aga in s t subsistence and f e l t  there shou ld  be equal 
r ig h t s  f o r  a l l  A laskans . A lso noted th a t  the people who l i v e d  out in  
the bush d id  so a t  the re  own cho ice .
Tom Peterson o f  Kodiak was the next to  speak. He d isag reed  with SE 
320 and f e l t  the re  shou ld be r u r a l  subs is tence because r u r a l  A laskans 
have d i f f e r e n t  need to  those who have more access to the urban a re a s .
Nett Kinney o f  Valdez supported r u r a l  subsistence hunte rs and f e l t  
they shou ld be g iven p r i o r i t y .  He a ls o  suggested tha t ou t o' s ta te  
hunters be e l im in a ted  from hunting .
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Te rry  Colden o f  W a s i l la  then spoke. He i s  a member o f  the W a s i l la  
Waterfow l A ssoc ia t ion . He s ta ted  th a t  subs is tence has van ished in the 
t ru e  s ince o f  the word. He a ls o  s t re s se d  equa l oppo r tun ity  f o r  a l l  in 
A laska . Mr. Colden then suggested th a t  we leave  i t  up to  the Eoard o f  
F ish  and Game~and not l e t  i t  become a p o l i t i c a l  is su e .
Tim Gorsk i a ls o  o f  W a s i l la  spoke^ on equa l oppo rtun ity  f o r  a l l  as w e l l .  
Mr. Gorske i s ta ted  th a t  people l i v e  where they choose and a re not 
fo rced  to  l i v e  in the remote a reas .
J e s s ie  K in isken o f  D i l l ingham  spoke v ia  statew ide te le c on fe re n c e . He 
supported CSHE 288 and SE 231 , as w e l l  as r u r a l  subs is tence .
Eob Uhles was the nex t to  speak. He s ta te d  th a t  he was being raped by 
t h i s  subsistence issue  and th a t  no man had the r ig h t  to  hunt where he 
d id n ' t .  Wants equa l o p p o r tu n ity . Suggested tha t l e g i s l a t o r s  put 
as ide p re ju d ice s  and work on th i s  b i l l .
J u l i e  K i tk a  o f  the Cordova area suggested we go back to  the way b e fo re  
Madison.
Chairman Abood noted the p re sen ts  o f  Rep resen ta t ive  Roger J enk in s .
Dick Rose o f  Kodiak questioned the l im i t  o f  spec ies in SE 320 .
Caro lyn  D em ien tie f f spoke in support o f  the n a t iv e s .  She s ta te d  tha t 
the n a t iv e s  have to  f i g h t  f o r  t h e i r  r ig h t s  everyday and she f e l t  tha t 
the le g i s l a t o r s  worked aga in s t the n a t iv e s .  Ms. D em ien t ie f f  noted 
th a t  the issue o f  subs is tence  shou ld go back to the way i t  was.
Mike McCollin o f  D e l t a  Junction  was the next to  speak. He f e l t  th a t  
T ie r  I I  hunts were h y p o c r i t i c a l  and th a t  the f i s h  and game be longs to  
the people o f  the S ta te  o f  A la s k t . A lso wanted equal r i g h t  f o r  the 
e n t i r e  S ta te .
Theresa N. Dev lin  agrees with r u r a l  subs is tence . She b e l ie v e s  the
n a t iv e s  were fo rc ed  in to  a s i t u a t io n  where they have to  f i g h t  f o r
t h e i r  l i v e s .  She does however r e a l i z e  th a t  no one su rv iv e s  on 
subsistence t o t a l l y .
Andy Gorden spoke f o r  the equal r ig h t s  f o r  a l l  A laskans to  hunt. He 
f e l t  the re  were two key issues to  t h i s  and th a t  i s  the number o f
peop le and access . He f e e l s  th a t  3-whee le rs  are not a ve ry
t r a d i t i o n a l  way o f  hunting . He f e l t  th a t  bow hunters a re more 
sportsman l i k e .
A l e t t e r  from the A laska Waterfow l A ssoc ia t ion  was rece ived  in Senato r 
Aboods o f f i c e  and they requested th a t  the l e t t e r  be en te red  in to  the 
re c o rd . The l e t t e r  i s  as f o l l o w s :
Dear Senator Abood:
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' ’ .axng hea rings on t h i s  v i t a l  is sue  in  
•subsistence has proved absurd. I t  has 
' f  o r  more o f  a l l  the geese on the 

are re sp on s ib le  f o r  t h i s  have the 
e ever seen in ove r 40 years  o f  

°y f o r  instance k i l l  mated p a i r s  
p a i r  i s  k i l l e d  i t  w i l l  not p a i r  

This r e s u l t s  in  a lo s s  not 
a l l  o f  i t s  progeny f o r  th a t  

_ r e s u l t s  in  a meal o f  on ly  one.
. o  the eggs from the b i rd s  n e s t ,  which 

- t id in g  fam i ly  o f  geese which w i l l  be s ix  
-,ood meal in on ly  a few months. In s tead  they 

o r  eggs o f  ques t ion ab le  age and v a lu e .  Clubing 
.ne nest a ls o  d e s t ro y s  not on ly  the nest ing  female 

. c  male mate but r e s u l t s  in the lo s s  o f  the eggs and

-ak and Yukon D e lta  w i l d l i f e  re fuges  were s e t  up to  p ro te c t  and 
^rve geese , ducks, swans, and b ig game. The a re  b e r e f t  o f  spec ies  

.id now the re  a re  too few geese f o r  even a sm a ll group to  s u b s is t  on .
Out o f  a f lyway popu la t ion  o f  over 1 .5  m i l l i o n  geese we have l o s t
700 ,000  to  800 ,000  to  the two fo o ted  depredation  o f  the n a t iv e s  on the 
Y-K D e lt a .  A c o n t in e n ta l resou rce has been destroyed  by them. 
Subsistence has meant no law enforcement o f  any k ind . I t  has meant 
the t o t a l  la ck  o f  game management and the decimation o f  moose, 
c a r ib ou , bear and geese by modern gunned, gased and m ech in ica l tow 
fo o ted  p reda to rs  who a re  not hunting in the t r a d i t i o n a l  way.
Subsistence has proved to  be a r a c i a l  p re fe ren ce  promoted by
o rg a n iz a t io n s ,  a t to rn e y s ,  and lo b b y is t s  who rep resen ted  v a r io u s  n a t iv e  
groups. No wonder race has been mentioned. I t  was r a c i a l  groups th a t
brought t h i s  about. We need one se t o f  h a rve s t  re g u la t io n s  th a t
t r e a t s  a l l  e q u a l ly .  I t  worked b e fo re  the subsistence law and i t  can 
work aga in . We must have sound re g u la t io n s  o r  some spec ies  may become 
e x t in c t .
Perhaps we cou ld  c a l l  t h i s  s in g le  s e t  o f  r e g u la t io n s  "Harvest
Regu la tions" and junk the n o t ion s  o f  subsistence and s p o r t  f i s h in g  and 
hunting.
Signed, Very t r u l y  y ou rs , John W. Hendrickson, P re s id en t .
Due to  the d- c o r t io n  on the te le con fe ren ce  network we cou ld  not 
understand Ketchikan c l e a r l y .  Senato r Abood asked Mr. W il l iam  Thomas 
o f  Ketchikan i f  he cou ld  send in h is  w r i t te n  testimony . The fo l low in g  
i s  h is  testimony :
HP 288 p rov ides the necessary umbre lla  o f  p ro te c t io n  f o r  both use rs  
and re sou rce . P re sen t ly  I  support HP 288 and SP 231 . SP 320 e ludes 
the e x i s t in g  in t e rp re t a t i o n  o f  the term subs is tence .

Senate State Affairs -58- 8/27 & 28/85



T H IS  D O C U M E N T  
HAS B EE N  R E P H O T O G R A P H E D  

T O  ASSURE L E G IB IL IT Y

0 2 -576(2 /77 )



We wish to  commend you f o r  ho ld ing  hearings on t h i s  v i t a l  issue in
Anchorage. The whole not ion  o f  subsistence has proved absurd. I t  has
re su l te d  in the lo s s  o f  one h a l f  o r  more o f  a l l  the geese on the 
P a c i f i c  Flyway. The f o l k s  tha t  a re re sp on s ib le  f o r  th i s  have the 
worst conse rva tion  p ra c t ic e s  I  have ever seen in ove r 40 yea rs  o f  
working on conse rva tion  m a tte rs . They f o r  instance k i l l  mated p a i r s  
in  the sp r ing . This means i f  one o f  a p a i r  i s  k i l l e d  i t  w i l l  not p a i r
up and nest u n t i l  the fo l low in g  sp r ing . This r e s u l t s  in  a lo s s  not
on ly  the goose k i l l e d  but the lo s s  o f  a l l  o f  i t s  progeny f o r  th a t  
y ea r .  One shot k i l l s  5 o r  6 geese but r e s u l t s  in  a meal o f  o n ly  one.
Our subsistence n a t ive s  a ls o  rob the eggs from the b i rd s  n e s t ,  which 
a ls o  r e s u l t s  in  lo s s  o f  a b u i ld in g  fam i ly  o f  geese which w i l l  be s ix  
to  e igh t in  number and a good meal in  on ly  a few months. In s tead  they 
s e t t l e  on a modest egg o r  eggs o f  ques t ionab le  age and v a lu e .  C lubing 
o f  the females on the nest a l s o  des troy s  not o n ly  the nes t ing  female
and sometimes her male mate but r e s u l t s  in  the lo s s  o f  the eggs and
g o s l in g s .
The Togiak and Yukon D e lta  w i l d l i f e  re fuges  were s e t  up to  p ro te c t  and 
p rese rve  geese, ducks, swans, and b ig  game. The are b e r e f t  o f  spec ies 
and now the re  a re too few geese f o r  even a sm a ll group to  su b s is t  on.
Out o f  a f lyway popu la t ion  o f  ove r 1 .5  m i l l i o n  geese we have l o s t
700 ,000 to  800 ,000 to  the two foo ted  depredation  o f  the n a t iv e s  on the 
Y-K D e lta .  A c on t in en ta l resou rce has been destroyed  by them. 
Subsistence has meant no law enforcement o f  any k ind . I t  has meant 
the t o t a l  la ck  o f  game management and the decimation o f  moose, 
c a r ib ou , bear and geese by modern gunned, gased and mech in ica l tow
foo ted  p reda to rs  who are not hunting in the t r a d i t i o n a l  way.
Subsistence has proved to  be a r a c i a l  p re fe rence  promoted by 
o rg a n iz a t io n s ,  a t to rn e y s ,  and lo b b y is t s  who rep resen ted  v a r iou s  na t ive  
groups. No wonder race has been mentioned. I t  was r a c i a l  groups th a t  
brought t h i s  about. We need one se t  o f  h a rve s t  re g u la t io n s  tha t 
t r e a t s  a l l  e q u a l ly .  I t  worked b e fo re  the subsistence law and i t  can 
work again . We must have sound re g u la t io n s  o r  some species may become 
e x t in c t .
Perhaps we cou ld  c a l l  t h i s  s in g le  s e t  o f  re g u la t io n s  "Harvest 
Regu la t ions" and junk the no t ions  o f  subsistence and sp o r t  f i s h in g  and 
hunting.
Signed, Very t r u l y  y ou rs , John W. Hendrickson, P re s id en t .
Due to the d i s t o r t i o n  on the te le con fe rence  network we cou ld  not 
understand Ketchikan c l e a r l y .  Senator Abood asked Mr. W il l iam  Thomas 
o f  Ketchikan i f  he cou ld  send in h is  w r i t te n  testimony . The fo l low in g  
i s  h is  testimony :
HB 288 p rov ides the necessary umbre l la  o f  p ro te c t io n  f o r  both users 
and resou rce . P re sen t ly  I  support HB 288 and SB 231 . SB 320 e ludes 
the e x is t in g  in t e rp re t a t io n  o f  the term subs is tence .
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T o  i n t r o d u c e  t h e  n e c e s s i t y  o f  l i c e n s e s  w o u l d  u l t i m a t e l y  e l i m i n a t e  t h e  
u s e r  g r o u p  t h a t  t h e  l a w  w a s  w r i t t e n  t o  p r o t e c t  a n d  p r o v i d e  f o r .  I t
r e m o v e s  t h e  l a t t i t u d e  o f  t h e  d e c i s i o n  m a k i n g  p r o c e s s  t h t  t h e  E o a r d  o f
F i s h  a n d  G a m e  n o w  e x e r c i s e .

W i . _ t h e r  o r  n o t  e i t h e r  o f  e x i s t i n g  b i l l s  a r e  s i g n e d  i n t o  l a w ,  I  w i s h
t h e r e  w a s  a  p o s i t i v e  a v e n u e -  f o r  i m p l e m e n t i n g  t h e  c o n c e p t  o f
r e g i o n a l i z i n g  s t a t e  j u r i s d i c t i o n  o f  m a n a g i n g  f i s h  a n d  g a m e .

S o u t h e a s t  A l a s k a  d o e s  n o t  s e e m  t o  b e  e x p e r i e n c i n g  t h e  s a m e  i l l s  a s  t h e  
r e s t  o f  t h t  s t a t e  a p p e a r  t o  b e .  A t  l e a s t  i f  w e  a r e  r e g i o n a l i z e d  w e  
w o n ' t  a l l  l a v e  t o  s u f f e r  r e s u l t s  f o r m  a  s i n g l e  m i s t a k e  i n  j u d g e m e n t  o f  
m a n a g e m e n t  a n d  l a w m a k e r s  w i l l  b e  a b l e  t o  m o n i t o r  t h e  s u c c e s s e s  a n d  
w e a k n e s s e s  o f  v a r i o u s  r e g i o n s .  T h u s  a l l o w i n g  s o m e  a r e a s  o f  t h e  s t a t e  
t o  d o  s o m e t h i n g  r i g h t  f o r  a  c h a n g e .

N o t h i n g  c a n  b e  m o r e  i n d i c a t i v e  o f  a  s y s t e m  o r  l a c k  o f  a  s y s t e m  
g a r n e r i n g  n e g a t i v e  r e s u l t s  l i k e  w e  a r e  e x p e r i e n c i n g  n o w .

I ' m  l i s t e n i n g  i n  K e t c h i k a n  a n d  y o u  a n d  s o m e  p a r t i c i p a n t s  a r e  s e v e r l y  
m i s c o n s t r u i n g .  Y o u  a r e  i n t e r j e c t i n g  r a c i a l  d i s c r i m i n a t i o n  w h e n  
p r o p o s e d  l a w s  a d d r e s s  l o c a t i o n  o n l y .  E e a r  i n  m i n d  t h a t  n a t i v e  
A l a s k a n s  a r e  m i n o r i t y  i n  m o s t  o f  t h e  c o m m u n i t i e s  t h e y  r e s i d e  i n .  I  a m  
d i s t r e s s e d  a t  y o u  p r e s e n t a t i o n  a n d  r e f l e c t i o n  y o u  a r e  i n i t i a t i n g .  
P l e a s e  b e  m o r e  r e s p o n s i b l e .

S i g n e d ,  A g a i n  g o o d  l u c k ,  W i l l i a m  C .  T h o m a s  S r .

A l s o  a s  p a r t  o f  M r .  T h o m a s ' s  t e s t i m o n y  h e  s u b m i t t e d  a  n e w s p a p e r  
a r t i c l e  w r i t t e n  b y  J e f f  E l a c k ,  a  D a i l y  N e w s  S t a f f  W r i t e r .  T h e  a r t i c l e  
i s  a s  f o l l o w s :

A  w o r d  t h a t  m e a n s  l i v i n g  o f f  t h e  l a n d  h a s  t u r n e d  t o p s y  t u r v y  i n t o  a  

t a n g l e d  i s s u e  i n v o l v i n g  t w o  g o v e r n m e n t  b u r e a u c r a c i e s ,  t h e  c o u r t s ,  

c i t i z e n  b o a r d s  a n d  p o l i t i c i a n s .

E e f o r e  a  w h i t e  m a n  s e t  f o o t  i n  t h e  t e r r i t o r y  c a l l e d  A l a s k a ,  b e f o r e  t h e  
f i r s t  l a w y e r  v e n t u r e d  n o r t h ,  b e f o r e  a  c e n t r a l i z e d  g o v e r n m e n t  r u l e d  t h e  
t e r r i t o r y  a n d  b e f o r e  n a t i o n a l  f o r e s t ,  n a t i o n a l  m o n u m e n t s ,  n a t i v e  
c o r p o r a t i o n s  a n d  u r b a n  d w e l l i n g s ,  t h e r e  w a s  s u b s i s t e n c e ,  E s k i m o s ,  
A l e u t s ,  T i n i g i t ,  H a i d a ,  A t h a b a s c a n s  a n d  o t h e r  n a t i v e  g r o u p s  l i v e d  f r o m  
t h e  f r u i t s  o f  t h e  l a n d ,  b u i l d i n g  t h e i r  d w e l l i n g s  f r o m  t r e e s ,  f i s h i n g  
t h e  s e a s  a n d  r i v e r s  a n d  h u n t i n g  t h e  f o r e s t s  a n d  m o u n t a i n s .  W h e n  t h e  
w h i t e  m a n  f i r s t  c a m e  f o r  f u r s  a n d  g o l d  a n d  t o  e d u c a t e  a n d  C h r i s t i a n i z e  
t h e  n a t i v e s ,  t h e y  t o o  l i v e d  o f f  t h e  l a n d .

T h e r e  h a v e  a l w a y s  b e e n  s u b s i s t e n c e  h u n t e r s  a n d  f i s h e r m e n  i n  A l a s k a ,  
b u t  w i t h  t h e  i n f l u x  o f  a n  a n  u r b a n  w a y  o f  l i f e ,  a n d  t h e  b r e a k d o w n  o f  
s o m e  t r a d i t i o n a l  w a y s ,  s u b s i s t e n c e  i s  b e i n g  i n t e r m i n g l i n g ,  r e g u l a t i o n s  
a n d .  l a w s  h a v e  b e e n  e n a c t e d  s i n c e  1 9 7 8  t o  t r y  a n d  d e f i n e  w h o  i s  a  
s u b s i s t e n c e  u s e r  a n d  w h e r e  t h e y  c a n  h u n t  a n d  f i s h .
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T o d a y  a n y  A l a s k a  h u n t e r ,  w h o  i s  t h e  f o c u s  h e r e ,  q u a l i f i e s  f o r  
s u b s i s t e n c e  h u n t i n g  b e c a u s e  o f  t w o  A l a s k a  S u p r e m e  C o u r t  r u l i n g s  
e a r l i e r  t h i s  y e a r .  A  1 9 8 0  f e d e r a l  l a w ,  m e a n t  t o  p r e s e r v e  t h e  a b i l i t y  
t o  l i v e  o f f  t h e  l a n d  i n  A l a s k a ,  j e o p a r d i z e  t h e  r u l i n g s  t h a t  a l l o w s  
b o t h  r u r a l  a n d  u r b a n  h u n t e r s  s u b s i s t e n c e  u s e  a n d  m i g h t  m e a n  t w o  
g o v e r n m e n t s  m a n a g i n g  t h e  s t a t e ' s  g a m e  l a n d  i n  t h e  f u t u r e  i f  t h e  s t a t e  
l a w  i s  n o t  c h a n g e d .

T h e  f e d e r a l  l a w  d e f i n e s  s u b s i s t e n c e  u s e r s  a s  " r u r a l "  A l a s k a n s ,  w h i l e  
t h e  s t a t e  l a w  d o e s  n o t  s p e c i f y  r u r a l  A l a s k a n s ,  b u t  d e f i n e s  s u b s i s t e n c e  
a s  t h e  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d  r e n e w a b l e  
r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n . . . "  B o t h  l a w s  a r e  
s i m i l a r l y  w o r d e d ,  b u t  t h e  s t a t e  l a w  d i d  n o t  s p e c i f y  r u r a l ,  a c c o r d i n g  
t o  t h e  c o u r t s .

G o v e r n o r  B i l l  S h e f f i e l d  m e t  w i t h  A s s i s t a n t  S e c r e t a r y  o f  t h e  I n t e r i o r  
B i l l  H o r n  A u g u s t  1 9 t h  t o  d i s c u s s  s e v e r a l  A l a s k a  i s s u e s  i n c l u d i n g  
s u b s i s t e n c e  u s e .  P a r t  o f  t h e  d i s c u s s i o n  r e v o l v e d  a r o u n d  t h e  f a c t  t h a t  
t h e  f e d e r a l  g o v e r n m e n t  w o u l d  h a v e  t o  s t e p  i n  i f  A l a s k a  d o e s  n o t  
r e s o l v e  t h e  c o n f l i c t  b e t w e e n  f e d e r a l  a n d  s t a t e  s t a t u t e s .

I f  t h e  f e d e r a l  g o v e r n m e n t  b e g i n s  m a n a g i n g  g a m e  o n  f e d e r a l  l a n d s  i t  
w o u l d  b e c o m e  a n  " a d m i n i s t r a t i v e  n i g h t m a r e " .  S o u t h e a s t  A l a s k a  w o u l d  b e  
h e a v i l y  a f f e c t e d  i f  t h e  f e d e r a l  g o v e r n m e n t  s t e p s  i n  b e c a u s e  m u c h  o f  
t h e  l a n d  i n  t h e  a r e a  i s  n a t i o n a l  f o r e s t .

T i t l e  8  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  
( A N I L C A )  p a s s e d  i n  1 9 8 0  b y  C o n g r e s s  i n c l u d e s  t h e  d e f i n i t i o n  o f  
s u b s i s t e n c e  u s e r s  a s  r u r a l  r e s i d e n t s  o f  s u b s i s t e n c e  u s e r s  a s  r u r a l  
r e s i d e n t s ,  b o t h  n a t i v e  a n d  n o n - n a t i v e ,  a n d  g i v e s  s u b s i s t e n c e  h u n t e r s  
p r e f e r e n c e  o v e r  o t h e r  u s e r s .

T h e  A l a s k a  S u p r e m e  C o u r t ,  i n  r u l i n g s  i n  F e b r u a r y  a n d  A p r i l ,  
i n t e r p r e t e d  t h e  s t a t e ' s  1 9 7 8  s u b s i s t e n c e  l a w  t o  m e a n  a n y  u r b a n  
r e s i d e n t s  a s  w e l l ,  a s  c r e a t i n g  a  c o n f l i c t  w . t h  t h e  f e d e r a l  s t a t u t e .  
T h e  c o u r t  r u l i n g s  p r o m p t e d  t h e  s t a t e  f i s h  a n d  g a m e  b o a r d s  t o  m j e t  i n  
e m e r g e n c y  s e s s i o n  i n  A p r i l  t o  s e t  u p  n e w  r u l e s  r e s t r i c t i n g  s u b s i s t e n c e  
h u n t i n g  f o r  b i g  g a m e  a n i m a l s  b e c a u s e  o f  a  f e a r  t h e  m a n a g e m e m  o f  
w i l d l i f e  r e s o u r c e s  w o u l d  b e c o m e  i m p o s s i b l e  a s  A l a s k a n s  b e g a n  t o  s e  
s u b s i s t e n c e  a s  a n  e x c u s e  t o  h u n t  a n y t h i n g  a n y w h e r e .

T h e  b o a r d  h a d  b e e n  e n f o r c i n g  s u b s i s t e n c e  u s e  b y  t h e  r u r a l  s t a n d a r a  
t h r o u g h  r e g u l a t i o n ,  b u t  t h e  c o u r t  h e l d  t h a t  i t  n e e d e d  t o  b e  b a c k e d  u p  
b y  s t a t u t e .  A  n e w  " t w o  t i e r "  s y s t e m  o f  m a n a g e m e n t  w a s  s e t  u p  b y  t h e  
b o a r d  i n  a n  e m e r g e n c y  m e e t i n g  i n  A p r i l  r e q u i r i n g  t h a t  a  q u e s t i o n n a i r e  
b e  f i l l e d  o u t  f o r  c e r t a i n  b i g  g a m e  h u n t s .

" T h e  r e a s o n  t h e  b o a r d  ( g a m e )  h a d  t o  m a k e  c h a n g e s  i s  t h a t  i f  i t  d i d n ' t  
t h e y  ( r e g u l a t i o n s )  w o u l d  n o t  b e  e n f o r c e a b l e , "  s a i d  S t e v e  B e h a k e ,  
d i r e c t o r  o f  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  s u b s i s t e n c e  
d i v i s i o n .
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S o u t h e a s t  m o o s e  h u n t e r s  w i s h i n g  t o  s t a l k  m o o s e  i n  t h e  B e r n e r s  B a y  
a r e a ,  Y a k u t a t  o r  H a i n e s  n e e d  t o  f i l l  o u t  t h e  q u e s t i o n n a i r e  u n d e r  t h e  
t w o - t i e r  s y s t e m  t o  e s t a b l i s h  w h o  q u a l i f i e s  f o r  s u b s i s t e n c e  u s e  i n  a  
g i v e n  a r e a .  M o s t  o f  t h e  T i e r  I I  r e g u l a t i o n s  a p p l y  t o  i n t e r i o r  A l a s k a .

W h i l e  t h e  e m e r g e n c y  T i e r  I I  r e g u l a t i o n s  a r e  i n  p l a c e  a s  a  s t o p  g a p  
m e a s u r e  t o  p r o t e c t  t h e  r e s o u r c e ,  t h e  c o n f l i c t  b e t w e e n  t h e  t w o  
g o v e r n m e n t  l a w s  a r e  a  t o p  p r i o r i t y  o f  t h e  S h e f f i e l d  a d m i n i s t r a t i o n ,  
M c C a m m o n  s a i d .

I n  r e s p o n s e  t o  t h e  d i s p a r i t y  b e t w e e n  s t a t e  a n d  f e d e r a l  l a w ,  t h e  
g o v e r n o r  p r o p o s e d  t h r e e  b i l l s  d u r i n g  t h e  l a s t  l e g i s l a t i v e  s e s s i o n  
w h i c h  w o u l d  p u t  i n t o  s t a t u t e  t h e  r u r a l  d e f i n i t i o n  a n d  b r i n g  t h e  t w o  
g o v e r n m e n t  s t a t u t e s  t o g e t h e r .  T h e  H o u s e  o f  R e p r e s e n t a t i v e s  p a s s e d  o n e  
o f  t h e  b i l l s  o n  t o  t h e  S e n a t e ,  b u t  i t  s t i l l  s i t s  i n  t h e  S e n a t e  S t a t e  
A f f a i r s  C o m m i t t e e s .

S u b s i s t e n c e  l e g i s l a t i o n  w a s  a  h o t  i t e m  d u r i n g  t h e  1 4 t h  A l a s k a
L e g i s l a t u r e  w i t h  b o t h  H o u s e  a n d  S e n a t e  l e g i s l a t o r s  s p l i t  o n  w h e t h e r  t o  
a l l o w  f o r  r u r a l  a n d  u r b a n  s u b s i s t e n c e  u s e .  S h e f f i e l d ' s  b i l l  w o u l d  
r e t u r n  t o  r u r a l  A l a s k a n s  t h e  f i r s t  r i g h t s  t o  u s e  f i s h  a n d  w i l d l i f e  
r e s o u r c e s  c l o s i n g  t h e  g a p  b e t w e e n  t h e  l a w s  o f  t h e  s t a t e  a n d  f e d e r a l  
g o v e r n m e n t s .

T h a n k  y o u  f o r  h o l d i n g  t h e s e  h e a r i n g s .  I  a m  u n a b l e  t o  w a n t  t o  t e s t i f y  
i n  p e r s o n . a n d  w i s h  t o  s u b m i t  t h i s  f o r  y o u r  c o n s i d e r a t i o n .

I  a m  a  2 6  y e a r  r e s i d e n t  o f  A l a s k a .  M y  w i f e  a n d  I  h a v e  r a i s e d  f o u r  
c h i l d r e n  h e r e  a n d  w e  a l l  e n j o y  t h e  o u t d o o r  l i f e  h e r e .  W e  f i s h ,  h u n t  
a n d  e v e n  p e c k  b e r r i e s  a n d  o n  o c c a s i o n  p e c k e d  f e r n s  a n d  m u s h r o o m s .  
W h i l e  w e  d o n ' t  h a v e  t o  d o  t h i s  t o  l i v e  w e  e n j o v  i t  a n d  i t  i s  a
l i f e s t y l e  w e  c h o o s e .  I  w o r k  f o r  W i e n  A i r l i n e s  a n d  b e f o r e  t h a t
N o r t h e r n  C o n s o l i d a t e d  a n d  I  h a v e  m a n y  f r i e n d s  i n  t h e  b u s h  t o w n s  w e  
h a v e  s e w e d  t h r o u g h  t h e  y e a r s .  I  d o n ' t  w a n t  t o  b e  t r e a t e d  a n y
d i f f e r e n t  t h a n  t h e y  a r e .  W e  a r e  e q u a l  c i t i z e n s  i n  t h i s  s t a t e  a n d  t h e y  
d e p e n d  o n  u s  c i t y  f o l k  t o  h e l p  s u p p l y  t h e m  s o  t h e y  c a n  l i v e  i n  t h e  
b u s h .  W e  n e e d  e a c h  o t h e r .  W h y  c a n ' t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t  
s i t  t o g e t h e r  a n d  r e s o l v e  t h i s  p r o b l e m .  O u r  f i s h  a n d  g a m e  d e p a r t m e n t  
c a n  m a n a g e  t h e  r e s o u r c e  i s  s u c h  a  w a y  t h a t  e v e r y o n e  i s  t r e a t e d  f a i r l y  
a n d  d u r i n g  s h o r t a g e s  o f  a  s p e c i e s  c l o s e  t h a t  c e r t a i n  a r e a  t o  a l l  b u t  
l o c a l  u s e .  I t  w o r k e d  b e f o r e  a n d  s t i l l  c a n .  P l e a s e  h e l p  a l l  A l a s k a n s  
t o  b e  p r o u d  o f  t h e i r  s t a t e  g o v e r n m e n t  b y  f a i r  t r e a t m e n t  f o r  a l l  
c i t i z e n s .

T h a n k  y o u .  W i l l i a m  D e a l  1 1 8 2 0  E l l e n  A v e n u e ,  A n c h o r a g e  A l a s k a  9 9 5 1 5  
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T o d a y  a n y  A l a s k a  h u n t e r ,  w h o  i s  t h e  f o c u s  h e r e ,  q u a l i f i e s  f o r  
s u b s i s t e n c e  h u n t i n g  b e c a u s e  o f  t w o  A l a s k a  S u p r e m e  C o u r t  r u l i n g s  
e a r l i e r  t h i s  y e a r .  A  1 9 8 0  f e d e r a l  l a w ,  m e a n t  t o  p r e s e r v e  t h e  a b i l i t y  
t o  l i v e  o f f  t h e  l a n d  i n  A l a s k a ,  j e o p a r d i z e  t h e  r u l i n g s  t h a t  a l l o w s  
b o t h  r u r a l  a n d  u r b a n  h u n t e r s  s u b s i s t e n c e  u s e  a n d  m i g h t  m e a n  t w o  
g o v e r n m e n t s  m a n a g i n g  t h e  s t a t e ' s  g a m e  l a n d  i n  t h e  f u t u r e  i f  t h e  s t a t e  
l a w  i s  n o t  c h a n g e d .  »

T b f c  f e d e r a l  l a w  d e f i n e s  s u b s i s t e n c e  u s e r s  a s  " r u r a l "  A l a s k a n s ,  w h i l e  
t h e  s t a t e  l a w  d o t j  n o t  s p e c i f y  r u r a l  A l a s k a n s ,  b u t  d e f i n e s  s u b s i s t e n c e  
a s  t h e  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d  r e n e w a b l e  
r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n . . . "  B o t h  l a w s  a r e  
s i m i l a r l y  w o r d e d ,  b u t  t h e  s t a t e  l a w  d i d  n o t  s p e c i f y  r u r a l ,  a c c o r d i n g  
t o  t h e  c o u r t s .

G o v e r n o r  B i l l  S h e f f i e l d  m e t  w i t h  A s s i s t a n t  S e c r e t a r y  o f  t h e  I n t e r i o r  
B i l l  H o r n  A u g u s t  1 9 t h  t o  d i s c u s s  s e v e r a l  A l a s k a  i s s u e s  i n c l u d i n g  
s u b s i s t e n c e  u s e .  P a r t  o f  ♦•he d i s c u s s i o n  r e v o l v e d  a r o u n d  t h e  f a c t  t h a t  
t h e  f e d e r a l  g o v e r n m e n t  w o u l d  h a v e  t o  s t e p  i n  i f  A l a s k a  d o e s  n o t  
r e s o l v e  t h e  c o n f l i c t  b e t w e e n  f e d e r a l  a n d  s t a t e  s t a t u t e s .

I f  t h e  f e d e r a l  g o v e r n m e n t  b e g i n s  m a n a g i n g  g a m e  o n  f e d e r a l  l a n d s  i t  
w o u l d  b e c o m e  a n  " a d m i n i s t r a t i v e  n i g h t m a r e " .  S o u t h e a s t  A l a s k a  w o u l d  b e  
h e a v i l y  a f f e c t e d  i f  t h e  f e d e r a l  g o v e r n m e n t  s t e p s  i n  b e c a u s e  m u c h  o f  
: h e  l a n d  i n  t h e  a r e a  i s  n a t i o n a l  f o r e s t .

T i t l e  8  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  
( A N I L C A )  p a s s e d  i n  1 9 8 0  b y  C o n g r e s s  i n c l u d e s  t h e  d e f i n i t i o n  o f  
s u b s i s t e n c e  u s e r s  a s  r u r a l  r e s i d e n t s  o f  s u b s i s t e n c e  u s e r s  a s  r u r a l  
r e s i d e n t s ,  b o t h  n a t i v e  a n d  n o n - n a t i v e ,  a n d  g i v e s  s u b s i s t e n c e  h u n t e r s  
p r e f e r e n c e  o v e r  o t h e r  u s e r s .

T h e  A l a s k a  S u p r e m e  C o u r t ,  i n  r u l i n g s  i n  F e b r u a r y  a n d  A p r i l ,  
i n t e r p r e t e d  t h e  s t a t e ' s  1 9 7 8  s u b s i s t e n c e  l a w  t o  m e a n  a n y  u r b a n  
r e s i d e n t s  a s  w e l l ,  a s  c r e a t i n g  a  c o n f l i c t  w i t h  t h e  f e d e r a l  s t a t u t e .  
T h e  c o u r t  r u l i n g s  p r o m p t e d  t h e  s t a t e  f i s h  a n d  g a m e  b o a r d s  t o  m e e t  i n  
e m e r g e n c y  s e s s i o n  i n  A p r i l  t o  s e t  u p  n e w  r u l e s  r e s t r i c t i n g  s u b s i s t e n c e  
h u n t i n g  f o r  b i g  g a m e  a n i m a l s  b e c a u s e  o f  a  f e a r  t h e  m a n a g e m e n t  o f  
w i l d l i f e  r e s o u r c e s  w o u l d  b e c o m e  i m p o s s i b l e  a s  A l a s k a n s  b e g a n  t o  u s e  
s u b s i s t e n c e  a s  a n  e x c u s e  t o  h u n t  a n y t h i n g  a n y w h e r e .

T h e  b o a r d  h a d  b e e n  e n f o r c i n g  s u b s i s t e n c e  u s e  b y  t h e  r u r a l  s t a n d a r d  
t h r o u g h  r e g u l a t i o n ,  b u t  t h e  c o u r t  h e l d  t h a t  i t  n e e d e d  t o  b e  b a c k e d  u p  
b y  s t a t u t e .  A  n e w  " t w o  t i e r "  s y s t e m  o f  m a n a g e m e n t  w a s  s e t  u p  b y  t h e  
b o a r d  i n  a n  e m e r g e n c y  m e e t i n g  i n  A p r i l  r e q u i r i n g  t h a t  a  q u e s t i o n n a i r e  
b e  f i l l e d  o u t  f o r  c e r t a i n  b i g  g a m e  h u n t s .

" T h e  r e a s o n  t h e  b o a r d  ( g a m e )  h a d  t o  m a k e  c h a n g e s  i s  t h a t  i f  i t  d i d n ' t  
t h e y  ( r e g u l a t i o n s )  w o u l d  n o t  b e  e n f o r c e a b l e , "  s a i d  S t e v e  B e h a k e ,  
d i r e c t o r  o f  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  s u b s i s t e n c e  
d i v i s i o n .
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S o u t h e a s t  m o o s e  h u n t e r s  w i s h i n g  t o  s t a l k  m o o s e  i n  t h e  B e r n e r s  B a y  
a r e a ,  Y a k u t a t  o r  H a i n e s  n e e d  t o  f i l l  o u t  t h e  q u e s t i o n n a i r e  u n d e r  t h e  
t w o - t i e r  s y s t e m  t o  e s t a b l i s h  w h o  q u a l i f i e s  f o r  s u b s i s t e n c e  u s e  i n  a  
g i v e n  a r e a .  M o s t  o f  t h e  T i e r  I I  r e g u l a t i o n s  a p p l y  t o  i n t e r i o r  A l a s k a .

W h i l e  t h e  e m e r g e n c y  T i e r  I I  r e g u l a t i o n s  a r e  i n  p l a c e  a s  a  s t o p  g a p  
m e a s u r e  t o  p r o t e c t  t h e  r e s o u r c e ,  t h e  c o n f l i c t  b e t w e e n  t h n  t w o  
g o v e r n m e n t  l a w s  a r e  a  t o p  p r i o r i t y  o f  t h e  S h e f f i e l d  a d m i n i s t r a t i o n ,  
M c C a m m o n  s a i d .

I n  r e s p o n s e  t o  t h e  d i s p a r i f  b e t w e e n  s t a t e  a n d  f e d e r a l  l a w ,  t h e  
g o v e r n o r  p r o p o s e d  t h r e e  b i l l s  d u r i n g  t h e  l a s t  l e g i s l a t i v e  s e s s i o n
w h i c h  w o u l d  p u t  i n t o  s t a t u t e  t h e  r u r a l  d e f i n i t i o n  a n d  b r i n g  t h e  t w o  
g o v e r n m e n t  s t a t u t e s  t o g e t h e r .  T h e  H o u s e  o f  R e p r e s e n t a t i v e s  p a s s e d  o n e  
o f  t h e  b i l l s  o n  t o  t h e  S e n a t e ,  b u t  i t  s t i l l  s i t s  i n  t h e  S e n a t e  S t a t e  
A f f a i r s  C o m m i t t e e s .

S u b s i s t e n c e  l e g i s l a t i o n  w a s  a  h o t  i t e m  d u r i n g  t h e  1 4 t h  A l a s k a
L e g i s l a t u r e  w i t h  b o t h  H o u s e  a n d  S e n a t e  l e g i s l a t o r s  s p l i t  o n  w h e t h e r  t o  
a l l o w  f o r  r u r a l  a n d  u r b a n  s u b s i s t e n c e  u s e .  S h e f f i e l d ' s  b i l l  w o u l d  
r e t u r n  t o  r u r a l  A l a s k a n s  t h e  f i r s t  r i g h t s  t o  u s e  f i s h  a n d  w i l d l i f e
r e s o u r c e s  c l o s i n g  t h e  g a p  b e t w e e n  t h e  l a w s  o f  t h e  s t a t e  a n d  f e d e r a l
g o v e r n m e n t s .

T h a n k  y o u  f o r  h - ' M i n g  t h e s e  h e a r i n g s .  I  a m  u n a b l e  t o  w a n t  t o  t e s t i f y
i n  p e r s o n  a n d  w i s . i  t o  s u b m i t  t h i s  f o r  y o u r  c o n s i d e r a t i o n .

I  a m  a  2 6  y e a r  r e s i d e n t  o f  A l a s k a .  M y  w i f e  a n d  I  h a v e  r a i s e d  f o u r  
c h i l d r e n  h e r e  a n d  w e  a l l  e n j o y  t h e  o u t d o o r  l i f e  h e r e .  W e  f i s h ,  h u n t
a n d  e v e n  p e c k  b e r r i e s  a n d  o n  o c c a s i o n  p e c k e d  f e r n s  a n d  m u s h r o o m s .
W h i l e  w e  d o n ' t  h a v e  t o  d o  t h i s  t o  l i v e  w e  e n j o y  i t  a n d  i t  i s  a  
l i f e s t y l e  w e  c h o o s e .  I  w o r k  f o r  W i e n  A i r l i n e s  a n d  b e f o r e  t h a t  
N o r t h e r n  C o n s o l i d a t e d  a n d  I  h a v e  m a n y  f r i e n d s  i n  t h e  b u s h  t o w n s  w e  
h a v e  s e w e d  t h r o u g h  t h e  y e a r s .  I  d o n ' t  w a n t  t o  b e  t r e a t e d  a n y  
d i f f e r e n t  t h a n  t h e y  a r e .  W e  a r e  e q u a l  c i t i z e n s  i n  t h i s  s t a t e  a n d  t h e y  
d e p e n d  o n  u s  c i t y  f o l k  t o  h e l p  s u p p l y  t h e m  s o  t h e y  c a n  l i v e  i n  t h e  
b u s h .  W e  n e e d  e a c h  o t h e r .  W h y  c a n ' t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t  
s i t  t o g e t h e r  a n d  r e s o l v e  t h i s  p r o b l e m .  O u r  f i s h  a n d  g a m e  d e p a r t m e n t  
c a n  m a n a g e  t h e  r e s o u r c e  i s  s u c h  a  w a y  t h a t  e v e r y o n e  i s  t r e a t e d  f a i r l y  
a n d  d u r i n g  s h o r t a g e s  o f  a  s p e c i e s  c l o s e  t h a t  c e r t a i n  a r e a  t o  a l l  b u t  
l o c a l  u s e .  I t  w o r k e d  b e f o r e  a n d  s t i l l  c a n .  P l e a s e  h e l p  a l l  A l a s k a n s  
t o  b e  p r o u d  o f  t h e i r  s t a t e  g o v e r n m e n t  b y  f a i r  t r e a t m e n t  f o r  a l l  
c i t i z e n s .

T h a n k  y o u .  W i l l i a m  D e a l  1 1 8 2 0  E l l e n  A v e n u e ,  A n c h o r a g e  A l a s k a  9 9 5 1 5  
3 4 4 - 2 6 6 0
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HOUSE COMMITTEE ON SUBSISTENCE

July 2, 1985

The following people were present at the meeting in Juneau:

Denny Kelso 
Larri Spengler 

Beth Stewart 
Jim Ayers 
Norm House 
Deborah Greenberg 
Linda Wild 
Rodger Painter 
Helen Fisher 
Paula Scavera 
Mary Halloran 
McKie Campbell 
Sandra Borbridge 
Roland Shanks

Department of Fish and Game 
Department of Law 
Department of Fish and Game 
Department of Fish and Game 
Forest Service 
Rep. Herrmann's office 
Rep. Fuller's office 
Rep. Gol1's office 
Rep. T h o m s o n ' s  office 
Sen. Ray'.: office 
Speaker Grcssendorf's office 
Sen. Sturgulewski's office 
Office of :he Governor 
Department of Fish and Game

The following were on line from other sites in the state:

Rep. Jack Fuller 
Rep. John Sund 
Howard Wayne 
LouAnn Cutler 
Lou Walker 
Bartz Englishoe 
June Baker 
Henry Mitchell 
Rep. Johne Binkley 
Bob Charles 
Rep. Katir Hurley 

Rep. Peter G o 11 
Tom Panamaroff 
Dick Rohrer 
Deborah Niedermeyer

Nome
Wrangel1 

Wrangell, aide 
Anchorage, for 
Anchorage,
Anchorage,
Anchorage,
Anchorage,
Bethel
Bethel, for Rep. Binkley
Wasil la
Haines
Kodiak, aide to Sen. Zharoff 
Kodiak
Fairbanks, Aide to Rep. Koponen

to Rep. Sund 
Rep. Adams 

National Park Service 
AFN
for Rep. Wallis 
Bering Sea Fish. Assoc.

Comments have been transcribed verbatim except where indicated by 
brackets [ ]. Material in brackets has been summarized.

Rep. Fuller - Good morning everyone. This teleconference is a 
meeting of the House Interim Committee on Subsistence. I've asked Denny 
Kelso and Beth Stewart from the Department of Fish & Game, Larri 
Spengler, Attorney General's Office, and Jim Ayer if they could give us 
a briefing on the recent meeting of the Game Board.

The Board needed to do two things--promulgate subsistence game 
regulations separate from general regulations to comply with the Eluska 
decision, and to make those regulations consistent with the Madison 
decision.

[Polls teleconference sites again to see who's on the line.]
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Thank you Marty. I would like Denny and Beth and Larri and Jim to 
outline for us just what was the Board's task and what the process, 
(garbled) ]was necessary] to accomplish that task. Some specific 
examples how hunts around the state were treated would be useful, 
particularly where the Board had to go to a Tier II situation. I would 

like to know, too, what the public's reaction has been so far on the new 
regulations. Finally, what is the next step for the Board? What is 
planned for the fall meeting? Once the presentations are finished I 
will open it up to legislators and staffers for questions.

[Stressed that this was not a public hearing. Public can testify 
during open subsistence hearings at a later date. Minutes of this 
meeting will be sent to members in a few days.]

Mr. Ayers - Thanks Jack. This is Jim Ayers. We really appreciate 
the opportunity to continue to work with you during the interim. The 
issue has not gone away and we don't see that it's going to go very 
quickly and that the issue seems to be getting more and more difficult 
as well as complex and, I might add, costly, as you will hear when we
talk about the Game Board meeting.

Now what we had in mind for this morning was about 30 seconds of 
Madison and Eluska, since that seems to be the threshold of tolerability 
at this point for discussing those cases. Then Larri Spengler will talk 
a little bit about how we got to the Game Board meeting, what EJ_> ska
actually required and mention the 3 criteria again, then actually
discuss--Beth and Larri will discuss--the Game Board meeting, and Denny 
will try and pull all that together in a summary about what we intend to 
do next and then the continued need for legislation..........

Ms. Spengler - In February the Supreme Court, the state Supreme 
Court, issued the Madison decision and in April the state Court of 
Appeals issued the Eluska decision. What the Madison decision did was 
determine that the Board had been implementing the state subsistence law 
incorrectly since it had been enacted in 1978, that the approach of the 
Board in identifying subsistence as rural, as rural uses based on 
(inaudible). . . criteria was not correct. Thi^ is the first time the 
state Supreme Court had had the opportunity to look at the subsistence 

law since it was passed.

The Madison decision held various things, and the nutshell of those 
is that all Alaskans who hunt . . . (inaudible). . . are subsistence 
hunting, and all Alaskans who hunt with subsistence gear— net, fishing 
[methods described in the subsistence statutes] as subsistence fishing, 
and that subsistence hunting and fishing cannot be restricted until 
other uses, non-subsistence uses, are eliminated.

In fishing that means you cannot restrict subsistence fishing until 
sport fishing and commercial fishing are eliminated. And in hunting it 
means that hunting by Alaskans for food cannot be restricted until uses 
by non state residents (which are virtually the only non-subsistence 

uses since there's no real commercial, nobody hunts to sell the product)
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have been eliminated.

Now to say that the subsistence uses of fish and the subsistence 
uses of game cannot be restricted does not mean they cannot be 
regulated. The court in Madison and the court in Eluska made it quite 
clear that the Board can regulate as long as the regulations . . . .  do 
not significantly impair subsistence uses. So that was one facet of 
Madison that was elaborated on in Eluska. Eluska confirmed that
interpretation of the Madison decision.........  The Eluska decision
did one other thing, which was determine that the approach the Board of 
Game had taken, which was not to have separate subsistence hunting 
regulations but rather just have one general set of regulations, was not 
correct, was not consistent with statute; that the statute required as 
the Fish Board now has one set of subsistence fishing regulations and 
one set of sport fishing regulations and one of commercial fishing 
regulations, that had been the case (inaudible) because it's basically 
been in the past gear type distinctions— sport fishing was rod and reel, 
subsistence fishing was net, commerical fishing was anything but you got 
money for it. In hunting there was no similar gear type distinction so 
all hunting was authorized just in the general regs. The court in 
Eluska said you cannot, people can go out and hunt out of season and 
assert what the court called the subsistence defense, unless the Board 
of Game had adopted separate subsistence hunting regulations that 
accomodated subsistence as defined by Madison, which means hunting by 
all Alaskans for food.

So, therefore, the Board of Game had a rather magnificent task set 
out for them. They had to look at the entire state and separate the 
regulations into subsistence regulations, which were regulations for 
hunting for Alaskan residents, and general regulations, which were for 
non state residents basically.

Because of the definition of subsistence in Madison that everybody 
qualifies, a facet of the state statute which had not ever really been 
triggered before became a very common thing that the Board of Game had 
to deal with. The way the state subsistence statute is set out, first 
it requires that if subsistence uses exist they have to be allowed, as 
long as it won't hurt the resource. This is different from 
non-subsistence uses which are up to the Board's discretion. The next 
step is that if there's a problem, if it's necessary to cut back, then 
subsistence uses cannot be restricted until other uses are eliminated. 
That's the subsistence priority kicking in.

But what if you've eliminated all subsistence uses, all 
non-subsistence uses? You've eliminated non state residents from 
hunting and you still don't have enough game compared to the amount of 

people who want to go hunting to allow people to hunt without there 
being significant impairment. Well in that case the statute sets out 3 
criteria that explain how the Board is to decide who gev.s to go hunting 
among those eligible for subsistence hunting in those cases. If 

everybody can't go hunting, formerly what we had was random permit 
drawing. People put their names in the computer hat and were drawn out



m

Page 4

at random. Say 2000 people applied, but only 50 can go hunting, they 
put the names in then draw out 50 and those people are the ones who go 
hunting. No longer is that acceptable, because now we're at what the 
court called Tier II, and the Board had to decide who of all the people 
who wanted to go hunting could go, based in situations where you 
couldn't let everyone go, based on local residency, availability of 
alternative resources and direct dependence on the resource as a 
mainstay of one's livelihood. These were the 3 criteria that were set 
out in the statute— direct dependence on the resource as a mainstay of 
one's livelihood, local residency, and availability of alternative 
resources.

The Board had not really used these 3 criteria ever before because 
the pool of people who were eligible for subsistence before was so much 
smaller--it was rural communities and areas. And now what Madison did 
was expand that to include all Alaskans. And so suddenly the Board was 
faced with a number of Tier II situations. The Board therefore had a 
meeting in June in order to do basically the job set out by Eluska-- 
separate out the regulations so there were separate subsistence hunting 
regulations so that violations could be enforced and that poaching would 
not just sort of be allowed and be unenforceable--and to make those 
subsistence regulations consistent with Madison, which was a very 
different job than they would have had if Madison had not occurred, 
because they still would have had to separate out subsistence hunting 
regulations, but it would have been a much more limited task because 
there would be so much smaller amount of hunting that would qualify as 
subsistence hunting. So maybe Beth can describe how the meeting shaped 
up.

Rep. Fuller - Larri, could you take half a second and review Tier 
II for everybody that's in the listening audience please?

Ms. Spengler - Tier I and Tier II are terms that were used by the 
Supreme Court in the Madison decision. Tier I is a situation where all 
Alaskans can go hunting--let's just use hunting since this is about the 
Game Board, but it would also apply to fishing. Tier I is a situation 
where all Alaskans can go subsistence hunting, and you may have non 
state residents or you may have eliminated them, but in any event all 
Alaskans can go hunting. Therefore the regulations for subsistence 
hunting would simply provide reasonable opportunity for all Alaskans.

However, sometimes there is not enough game available for harvest 
of a particular game population for all the people that want to go 
hunting on that game population. In that case you have a Tier II 
situation. Now people are not either Tier I or Tier II, it's the 

situation that is either Tier I or Tier II.

In a Tier II situation you cannot let everyone, all Alaskans, who
want to go hunting on a particular population of game go hunting. You

have to only let some people go hunting. Or it may be a situation where
you can let all Alaskans go hunting but they can't have the same 
opportunity. Some of them may have a much more restricted opportunity.
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For example you might have a fall season where everybody can go hunting 
and a winter season on the same population where you can't let everyone 
go hunting and that additional opportunity is basically the Tier II.
You have people with different legal opportunities to go hunting and 
that's the Tier II situation.

In deciding which Alaskans get to go hunting in a Tier II situation 
the Board had to at this Board meeting use the 3 criteria that are set 
out in the statute. Those criteria are direct dependence, local 
residency, and available alternatives. What the Board had to do then 
was figure out factors that correlated to those 3 criteria so they could 
basically score everyone in a somewhat crude fashion at this first 
meeting, and then people would be ranked. And if you could only let, 
and Beth can go into this in more detail how it actually will be 
working, but if you could only let 150 people go hunting and you have 
3000 people wanting to hunt, they would all be ranked as to how they 
fell with regard to the 3 criteria and the top 150 people in the scoring 
would get to go hunting.

Now if you had 100 people who had a score of 20, so they came out 
with the highest score and they got to go, and then you had let's say 75 
people who are 19, but 50 more people could go hunting, at that point 
where you had people tied on a score and you had less permits available 
than people on that score, then you could have a drawing of those people 
because they had the same score with regard to the 3 criteria. But 
basically what the 3 criteria do is change the way hunting opportunity 
is distributed when everybody can't go, and instead of just letting 

everyone have the same chance by having their name put in a hat, you 
evaluate, the Board evaluates people based on the 3 criteria and decides 
who gets to go. This might become more clear as we get into the 
specifics of how the Board developed factors to correlate to the 3 
criteria and how they followed them.

Jim Ayers - [Does anyone have any questions about Tier II?]

Rep. Sund - I don't have the statutes . . . .  are the 3 criteria in 
the statute books or are they something the court trumped up in the 
Madison case?

Mr. Kelso - I think it's important to point out that the 3 criteria 
appear in both state and federal law. The Supreme Court specifically 
talked about the 3 criteria in the Madison case, but they have their 
origin in both state and federal law.

Rep. Go!1 - I've got some specific questions that have come out of 
the complication of these criteria in Haines. Are you going to be 
elaborating on exactly how the criteria are going to be handled in terms 

of the point system in which case I'll defer those questions?

Mr. Kelso - Yes we are. In fact Beth is ready to go with that 
right now. I might just summarize that what we told the Board was that 
under the court cases and the statute and the advice we got from the



Page 6

Department of Law, basically Tier I is the situation where any Alaska 
resident subsistence hunter could participate, and the status of non 
resident hunting was in a separate part of that Tier I question. But at 
Tier I any Alaskan who wanted to hunt for food or the other purposes
listed in the statute could participate. At Tier II v/e had not enough
animals available so that everybody could hunt and we were having to 
make decisions among the subsistence users on an individual basis. So 
maybe I can let Beth pick up exactly how the Board had to deal with that 
when they began looking hunt by hunt through all 450 regulations that 
they addressed.

Rep. Goll - [My question are specifically about the point system. 
Please let me know when the proper time is to ask them.]

Ms. Stewart - As Larri and Denny have pointed out, the Board
members had to deal with approximately 450 different regulations with 
probably coming to that meeting with the same amount of information that
you have now. It was a very difficult meeting..............They did very
v/ell given the situation.

The Board approached each regulation by deciding first whether 
subsistence uses were substantially impaired. If the Board could say 
that they were not, then they just duplicated what was in the 
regulations that you know as the general regulations in the subsistence 
regulations. An example of that would be western arctic caribou where 
the season is 10 months long and the bag limit is in the subsistence 
regulations now 5 caribou per day, so that's a fairly liberal season and 
the Board was able to say that subsistence uses were not impaired. 
Unfortunately, there were not very many of those situations and so the 
meeting took about 12 days, the Board members working about 11 to 12 
hours a day.

If the Board could not say that subsistence uses were not 
substantially impaired, then the Board had to look at the impairments. 

The permit system and the first come, first served registration drawings 
were the most obvious cases there. But there were other cases where the 
seasons were either very short, a device the Board had used in the past 
to insure that overharvest did not occur, or when the seasons were 
placed in the time of year that make hunting very difficult, or whether 
the bag limits were very restrictive. And those cases were very 
difficult for the Board.

If the Board found that subsistence uses were substantially 

impaired, then automatically the Board had to eliminate non-resident 
uses. Sometimes this caused problems because the Board members had 
difficulty understanding why they had to eliminate non-resident uses 
even if non-resident uses had not been a factor in the impairment of 
subsistence uses. However, that is an automatic step and eventually 
they came to understand that and went ahead and eliminated non-resident 
uses.

If eliminating non-resident uses didn't alleviate the impairment,
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then the Board had to look at other regulatory changes. And in those 
cases where other regulatory changes that would still allow all Alaska 
residents to hunt were not possible, then the Board did, as Larri 

described, go to Tier II.

Before the Board started examining each of the hunts, it did 
examine the Tier II criteria which are found in 16.05.255 and for the 
Board of Fish identically in 251. Those 3 criteria are customary and 
direct dependence on the resource for the mainstay of one's livelihood, 
local residency, and availability of alternative resources. This is a 
very difficult situation to deal with and the Board will be dealing with 
it again in joint session with the Board of Fisheries in November. 
However, for now the Board has adopted....(interrupted)

Mr. Kelso - Beth, maybe I should point out one thing. The reason 
the Board dealt with the impairment of subsistence uses is because that 
language "significant impairment" was used by the Court of Appeals in 
the Eluska case, so they were applying language specifically out of the 
case and the Department of Law helped them articulate just how to do 
that. The other thing which I know you're on the verge of pointing out 

here is that the Board took those 3 criteria that you've just read and 
established standards for the scoring system that Rep. Goll mentioned 
earlier. What I wanted to point out was that those 3 criteria now track 
directly into what we've been calling Tier II. When we get to Tier II 
it means we're automatically talking about those 3 criteria and the 
scoring system that was based on them.

Ms. Stewart - The Board had to find a way to measure each one of 
those criteria and they did it by developing a series of questions that 
are going to be used on the Tier II permit hunt applications. The Board 
had a great deal of difficulty with this and realizes that this approach 
will probably be modified somewhat in November. However, for now if 
someone finds himself interested in a Tier II hunt then he must fill out 
an application which will available we hope fairly soon, probably by the 
first of August, and the questions on that application include basically
the questions that deal with those Tier II criteria.

[She went on to describe questions which will appear on the 
applications and the number of points assigned to the possible 
responses. See attached material for this information.]

Those are basically the questions that people will be answering 
when they fill out these applications. Those questions will all be 
scored then and as Larri described, based on the number of permits that 
are available for the hunt, people with the highest scores will be 

allowed to go hunting.

Mr. Kelso - Perhaps we should turn to Rep. Goll's questions about
the scoring system for a moment and then I think it might be useful for
us to talk about which hunts are using this particular system.
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Rep.Go!1 - Thank you very much. [Asked for clarification of some 
of the questions and the number of points which would be assigned for 
the various answers.]

Ms. Stewart - [Clarified the breakdown of the 30 points which are 
possible for each of the 3 criteria. See information packet.]

Mr. Kelso - [A packet of all the materials under discussion will be 
available within a day or so.]

Ms. Stewart - Perhaps then we can go through some of the Tier II
hunts so you can get some idea of the kinds of hunting situations that
resulted in assigning of Tier II. I'll preface that by saying that the 
Board took a fairly conservative approach this time around. They did 
not have of course public hearings, and so there were many cases where 
they had no way of documenting or verifying whether or not subsistence
uses were substantially impaired. In cases where they felt they didn't
know that, they did not make the finding that they were. After a public 
hearing, however, when people come in and talk about whether or not 
those regulations substantially impaired subsistence uses, we may see 
additional changes in the regulations that result in a few more Tier II 
situations.

[Here Ms. Stewart summarized which hunts were affected, where the 
Tier II situation existed and thus the hunting had to be restricted.
This list can be found in the attached material.]

The regulations, before we get into more specific questions, are 
being prepared right now in my office to be sent to Lt. Governor and 
adopted as emergency regulations. As soon as that is completed we will 
circulate the regulations for written public comment. We have put an 
August 1 comment deadline on those regulations. After the Department 
has reviewed the comments that come in, the Commissioner has been 
delegated the authority to adopt those as permanent regulations. This 
was necessary because emergency regulations only last 120 days. The 
Board will not meet again until about mid November and we did not want 

to have a situation where we once again had no regulations that could be 
enforced.

For „he mid November meeting we will, instead of calling for 

proposals, format the new regulations in the proposal format and 
circulate those to get public comment for advisory committee meetings, 
for regional council meetings, we will draft a fairly explicit "dear 
reviewer" letter so that people have some idea of what's going on with 
these regulations. Tier I and Tier II are fairly alien ideas to people. 
There's a lot of confusion about. . . We're getting probably throughout 
the department 100 phone calls a day about what's going on with these 
hunts. Some of the phone calls are from down south, from Field and 

Stream magazine and other magazines like that, some of them are from 
people who want to know if they can still go hunting as they had planned 
to this year. We're putting together a public information packet that 
will go out I hope by the end of this week or the first part of next
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week. All in all, I think it's a -Fairly difficult thing for people to 
understand and it's going to take quite a bit of time for people to even 
begin to know how to analyze those regulations. The Board's going to 
have to meet for about 2 weeks in November and about 2 weeks in January, 
which is very unusual for the Game Board, to get public comment on the 
regulations they have developed.

Mr. Kelso - One of the things we are trying to do now is to get the 
regulations in final form as quickly as possible and then publish a new 
handbook of hunting regulations for Alaskans to use during this coming 
season. We've shortened the turn around time as much as we possibly can 
on that and we anticipate handing them out in time to have them usable 
in the field, assuming that there are no printing delays. But it's 
still going to be a very tight fit.

There are some other administrative details that have actual
effects on people that are probably worth bearing in mind. One of them 
is that in order to use the questionaire and to score it in the way that 
the Board directed we're going to need a certain amount of time. First 
of all that time is used up in getting information out, and having the 
regulations finalized is the first step in that.

The next part of it, though, is getting the applications filled out 
and returned. We'll be distributing applications to all the normal 
vendor outlets as well as all the department offices. They'll be 
available to people there and of course by mail if any of those outlets 
are not convenient. And then our staff will be available to help people 
fill them out. We're of course preparing a set of instructions to help 
with that, but I think it's going to be very important for people to 
have access to department staff to have assistance in making sure 
they're filled out, because unless they're filled out correctly and 
completely they automatically fall out of the pool of possible hunters.

Initially we are, there are very few permit drawing hunts that have 
remained untouched. Most of them have either gone to registration 
hunts, which we've been calling Tier I hunts, or have gone to the Tier 
II hunts as Beth just described. Now the registration hunts outnumber 
the Tier II hunts. It's simply that the Tier II hunts probably have a
greater impact on Alaskans. However, in the short run what that means
is we are returning virtually all the applications for permit drawing 
hunts that had been accepted so far and we have received over 40,000 of 
those. So we're basically returning all applications and application 
fees for any hunt that no longer is to be conducted the way it had been 
planned in March. That means we're returning about $275,000 to Alaskans 
and in excess of 40,000 pieces of application.

The next step then would be for us to get the information out so 

people can determine whether there are registration hunts, or what we've 
been calling general hunts open to any participant, and if there are 
then of course people are free to participate in those. If there are 
not, then Tier II hunts will require a separate application for each 

hunt the individual wishes to participate in. And there will be a five
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dollar application fee for all the hunts that are Tier II except bison 
and musk oxen and there the fee is ten dollars and those fees are set by 

statute.

Once we receive the completed application we'll have staff working 
overtime to get them scored as quickly as possible. The scoring will 
probably be done manually by a template because that is likely to be 
faster than data entry and running on computer. Now if we're doing this 
next year we'll have it all computerized. But the time required to get 
it set up, key punched and run is actually greater than what we we take 
to do them as they come in using the manual template.

Then we need to give people a reasonable amount of time to pick up 
the application materials, fill out the form and get it back to us. And 
then once that happens we will score them and mail out the permit 
information as quickly as we can. The problem of course is that we have 
to get all the permits [applications] back in order to score any of 
them. We can score the ones we get first, but in order to compare them 
to other applications and the scoring for those other applications, we 
have to have them all in hand. So we are somewhat limited in how 
quickly we can get the scoring done and send out permits. What we're 
trying to do, though, is expedite the earliest hunts so that there are 
minimum delays. There are August hunts that will require attention 
first, but again we can't do that until we actually receive the entire 
set of applications back.

Now the danger in that, in our view, is that it is possible that 
some hunts may be delayed, and the Board recognized that by providing a 
specific delegation authority to the Commissioner in case that becomes 
necessary. We will not open hunts for which we have not processed the 
applications and if we have not gotten the regulation materials out to 
the public so that they know what the rules are. But we will do 
everything we can to expedite that.

What that means in terms of impact in addition to the 
administrative disruption to the department is that it will cost between 
a hundred and fifty and two hundred thousand dollars to implement this 
system and there are some potentials for additional costs, depending on 
if there are problems that actually develop. This is as we have 
scheduled it now. In addition, there may be fiscal impacts to the Fish 
and Game fund depending on the percent of impact on non-resident hunters 
and on resident hunters who would otherwise pay fees for taking trophy 
animals. In this instance we are calculating what we estimate that to 
be and there has been requests for us to provide information on just 

what that fiscal impact is. We've been working on it. It's somewhat 
difficult because we have not only the Tier II hunt impacts but also the 
registration hunt impacts, and it's difficult to estimate. We will have 
that information as quickly as we can put it together.

Beth, are there any other administrative details that affect people 
that you think we ought to mention?
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We see the potential for disruption because of delays as 
significant, but the directive we've given the staff is we want to find 
any way we can to shorten the time so that Alaskans have the 
opportunities to hunt that the Board envisioned. So far, we discovered 
a couple of ways to change our planned procedure so that we could cut a 
few days off of the scoring for sheep hunts which are some of the 
earliest hunts beginning in August. So we'll continue to try to do 
that, although the primary limitation is the time required for people to 
have the permit applications in their hands and to get them back to us. 
They just need some time to figure out how to do that.

Maybe, I have a few things to summarize, but before I do maybe I 
could ask is there are any questions on this scoring system, or the 
administration of it, or what the Board intended us to do in handling 
this material.

Ms. Greenberg - I have a couple of questions. It seems to me that 
for the Tier II hunts in particular that the people that are most likely 
to qualify for that may also be people that are the least acquainted 
with the system in terms of filling out forms. They may never have done 
that before for any kind of hunt that they've participated in. Is there 
any kind of administrative way of, I don't know, hooking up with other 
agencies or the number of available state people that may be bilingual 
in areas to help out with that? What kind of effort is going on?

Mr. Kelso - We're trying to get the word out to the public in a 
couple of ways. First, we've put together, we're in the process of 
putting together, a public information program--not simply press 
releases, but public service announcements, newspaper advertisements, 
the hunt supplement, the newspaper insert that we publish listing what 
the hunts are, and we'll have to of course do one specific to these 
hunts now that the Board has taken action. We'll be attempting to get 

information on statewide media networks including Learn Alaska Network, 
so we are going to try to do an integrated approach to really get the 
word out. We'll also have codaphones for people to call in and get a 
brief run down on what hunts are affected in particular areas and we 
have them now in Juneau but there'll be one in Anchorage as well. And 
we haven't discussed yet the details of which offices need to have that 
kind of capacity. Maybe Beth would want to comment more on how we're 
trying to get the word out.

But the second part of that is in areas where there may be 
bilingual requirements we may have some difficulty getting correctly 
filled out applications because people aren't familiar with the 
materials or don't have access to assistance in quite the same way that 
you would if you were in Anchorage or Juneau or Fairbanks. What we're 
going to try to do is either work with non profit organizations or to 
have our own staff help people in communities where we know Tier II 
hunts are going to be needed, and in particular I've asked the 

subsistence division to put together a plan for how they can target some 
effort on those communities that we think are; going to be filling out 
Tier II application forms, and just how that thing fits with our
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overall public information effort. So we're going to have people ir, the
field, but the subsistence division is a very small staff, so we're not
going to have the resources to move everybody from subsistence div'sion 
to those communities that will be filling out Tier II applications But 
where we can we'll be working with non profits, we'll be working wiih 
the electronic media and with educational organizations and institutions 
in the different communities to try to get that word out.

I think the key is not only getting the word out so people know 
that they have to do it, that's a big enough problem. The other problem
is filling out the form in a way that allows meaningful scoring.
Because if a question is confusing and it's left out, that has the 
potential for totally ruining the application. So it's a serious 
problem and we're open to any suggestions you might have. If your 
offices can provide assistance we would certainly appreciate it.

Ms. Greenberg - I have one more question I guess on that note too, 
and this has been based on my experience with the Commercial Fisheries 
and Limited Entry system where frequently for one reason or another 
after the deadline has closed or something or the deadline is missed or 
whatever . . . .  Are the Tier II hunts, when you score all the 
applications, all the applications are in, then you say this much 
resource can be taken and these many people can have permits, will that 
be so tight that say somebody that really legitimately misses the ball 
can't be picked up later in some kind of appeal? Is there any flux in 
the system for a problem like that?

Mr. Kelso - I'll let Beth talk about. . . . I'll answer the 
question initially and then I'll let Beth explain how the Board 
visualized it.

I don't think there is much flux, because the i 'ting factor is 
the number of animals available for harvest. Either w<. hold back a 
certain number of those permits, assuming that there will be some 
problems with people filing on time in which case the people who have 
applied in a timely fashion may be at some disadvantage in planning 
their activities, or we go ahead and issue the number of permits that 
the Board has authorized and we run into the problem that you described. 
So it is a difficult problem. We don't have a ready answer because the 
Board has specified how many permits are to be issued.

Ms. Stewart - I'm not really sure that I can elaborate very much on 

that. The Board did discuss what to do in terms of late applications, 
and without any real way to estimate what that might be or what 
percentage of the population for instance might have problems getting 
applications in on time or even being aware of that process, they pretty 

much felt what Denny explained, that they could not treat unfairly those 
people who did get their applications in on time. So we are planning to 
make every effort we can to insure that people do know about these 
things. These six, we have five on board right, regional regulatory 

programs, incidentally, have received copies of the regulations and of 
the Tier II hunts, and they are contacting the
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advisory committees which is not simple at this time of year. Many 
people are extremely busy with commercial fishing right now and so we're 
not positive that that's going to really work, but it's one other way we 
have of trying to do it. We're also fairly well assured that rural 
radio stations and media will help us quite a bit in trying to get that 
message across. So I think basically the ansv/er is no, there isn't 
going to be any late application period, there isn't going to be any 
appeal process, there just really isn't any way to do that. Unlike the 
Commercial Fisheries Entry Commission where a person was given an 
opportunity, a use privilege that lasted for that person's lifetime, 
this hunt opportunity thing is something you have to go through every
year. It isn't like the entry permit in that way. It can't be sold, it
can't be transferred. It's for that hunt, for that season and then it 
must be all done again.

Ms. Fisher - . . . This application for a Tier II hunt, does this 
entitle me to just the actual hunting, or may I hunt until I have the 
animal? What decides that?

Ms. Stewart - It means that you can participate in the hunt during 
the time that that hunt is legally authorized. It does not mean that 
you are guaranteed a moose. If you get a Tier II moose permit for the 
Anchorage area, you have the same opportunity as other people who have 
those permits to go out and hunt, but you cannot hunt until you are 
successful. You can only hunt until the period is closed.

Ms. Halloran - Jack, this is Mary. Maybe one of the things the
committee members might want to consider is making available the help of
the legislative information offices in getting some of this information 
out in the villages. We do have a good network there. See what you 
think about that.

Rep. Fuller - I think that's a good idea, and also I have notes 
here for Linda . . . for maybe cutting some tapes that we run on the 
rural broadcasting throughout all the different villages.

Rep. Sund - .......... I didn't even know the Board of Game had been
meeting, so you've got a big chore ahead of you there. But I have two 
questions. One is that if somehow by late application this year you 
were unable to participate in a hunt and you have to reapply next year,
I assume next year's permit is going to give points for having prior 
participation. Is that person somehow going to be able to just slowly 
fall out of the system because he was late to get his first application 
in and therefore has less points for the next year and then following 

years? What's the prognosis on that issue? And then I have one more 
question.

Ms. Stewart - There's a possible ten points, ten points that a 
person can accumulate for having actually harvested the animal in the 
past. And you're correct in that those people who are able to 
successfully hunt every year will continue accumulating those points. I 
don't know that any of us can predict how far apart the point spread is
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going to be on getting a permit or not getting a permit. I don't know 
that it's going to come down to you know, somebody having 60 points and 
somebody have 59 and the separation being right there. Also, I'm not 
sure that that exact point system will be what's in place permanently.
I think it's important to understand that the Board adopted a point 
system they thought could be used this year without doing a lot of 
research or having a lot of information available to them at the time.
So I'm not positive that that's you know, that's something that's going 
to have a long term effect. But yes, if something like that 10 point 
total is available on the applications in the future, not only your not 
going hunting but your being unsuccessful in your hunting would cause 
you to not be able to accumulate those points.

Rep. Sund - Thanks a lot. I have one more question, probably to 
Larri. Did somebody trace the legal ramifications of prohibiting out of 
state hunters from hunting game on federal land? I'm sure the issue's 
going to come up from some out of state people saying that's federal 
land, they're federal animals, and why is one state prohibiting us from 
traveling across state lines to hunt in another state. What are the 
state statutes and then the federal statutes that allow us to do that?

Ms. Spengler - Are you referring to a situation where we have a 

Tier II situation on federal lands? Is that what your question's 
directed at?

Rep. Sund - The question goes to the first step you do in looking 
at an area that's substantially impaired, if the subsistence hunting is 
substantially impaired, the first thing you do is eliminate non resident 
uses regardless of whether they're a cause of the impairment or not, if 
I understood the prior testimony. My question is what is the legal 
basis for doing that, either in federal statute and then where does it 
show up in the state statute that gives us the right to first toss non 
residents out regardless of '■ether they're a cause of the impairment or 
not?

Ms. Spengler - That's not in the statute itself. Even before this 
all happened, and even separate entirely from the subsistence law, in at 
least one hunt in the state the Board had decided that non state 

residents were a different kind of beneficial use than state residents 
when they were hunting, because the Board determined that Alaskans were 
generally hunting the Nelchina caribou for food, while out of state 
residents were more generally hunting it for trophies and/or recreation 

rather than food. Therefore, even before any of this happened the Board 
had quite a while ago eliminated non state residents from the Nelchina 
caribou hunt even when the Board did not consider the Nelchina caribou 
hunt to be a subsistence hunt. The basis I suppose would be in the 

state constitution that allows the Legislature and boards of the 
delegation to treat beneficial uses differently, and the Board 
determined that in that case, for example, the beneficial use that was 
participated in by Alaskans was paramount and that the other use could 
fall to the side. I think that those same principles would apply for 
the rest of it, whether we're at Tier II or Tier I with the non state
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residents being eliminated. Case law allows states to treat non state 
residents differently than Fish and Game, particularly in non commercial 
kinds of situations which the game would be, with some justification.
And the justification here is would be uses by different kinds of groups.

Rep. Sund - . . . [instead of] just throwing them out, why don't we 
just put them within the same point system as everybody else is, 
therefore they're being treated the same. Just because they can't 
accumulate the same mount of points or an adequate amount nf points 
isn't our problem. But it seems to me that the arbitrariness of just 
eliminating, of making the determination that . . (inaudible) . . the 
subsistence use of that hunter will be substantially impaired because 
there's too many hunters, and our first arbitrary action is to eliminate 
non resident users, I don't understand the logic in that. Why don't we 
just toss them into the point system and let them make application like 
everybody else?

Ms. Spengler - I see your point, and there is some basis in statute 
for this part of it. The definition of subsistence hunting in the state 
statute is hunting for subsistence uses by Alaska residents, so that's 
the first piece . . (inaudible) . . and the way Madison and Eluska 
interpreted the framework of the subsistence statute does provide for 
what seems . [an] irrational and unnecessary step. If the Board looks 
at subsistence uses and determines that they are significantly impaired, 
the first step, no matter whether the non state residents are the cause 

or not, is to eliminate non state resident hunting. And then to go 
along and divide up, if there's still significant impairment, to apply 
Tier II if that's the appropriate step. The language in Madison and 
Eluska don't really leave any options on that, and because of the 
definition of subsistence hunting in the statute to be restricted, to be 
limited to state residents, the Board didn't have any way to allow, 
either to allow non state residents to keep hunting or to put them into 
the Tier II pot. That was just part of guidelines that were surrounding 
how they had to behave.

Mr. Kelso - Representative Sund had a question which triggered 
another question in my mind for which we do not yet have an answer, and 
that is whether there may be effects on federal funding, Pittman 
Robertson funding if non-residents are significantly restricted from 
participating in hunts in Alaska. We've actually posed that question to 
the federal aide coordinator with U.S. Fish and Wildlife Service, and we 

actually don't have an answer yet. But we are quite concerned about 
that possibility, and the funding from Pittman Robertson is a 
substantial amount. It's been less in recent years but it's still very 
significant. It's figured on a formula basis and we certainly would 
still meet the formula. The question is whether we would in some way 
have failed to qualify because of some guideline and we don't know the 
answer to that. Of course we would argue that we should still receive 
the funding and we intend to do that if the question arises.

Rep. Sund - I'd like to follow that up, because it seems to me that
the real driving force behind the subsistence issue we're in is the
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the federal law itself, and I can't see the rationality of us having to 
do this to comply with the federal law, and by complying with the 
federal law get kicked out of another federal program. It seems to me 
our posture should be one of trying to find the grass roots in the 
federal statutes for the rational of what we're doing now.

Ms. Spengler - John, this last board meeting had nothing to do with 
federal law. In fact, it probably took us farther away from complying 

with federal law. What it had to do with was complying with what 
Madison and Eluska said state law required. In federal law, if y o u’re 
at a Tier II situation, if we were in a Tier II situation, the 3 
criteria and the way that we've been interpreting the state law before 
Madison, the 3 criteria would have been used to decide which rural 
residents got to go hunting. And the federal law would never, to have a 
system where people from anywhere in the state can put their names into 
the Tier II calculation from anywhere in the state, and possibly
depending on how they scored on the different criteria, override or rank
higher than someone from a rural area, it's just I mean that certainly 
is a theoretical possibility that someone from Anchorage could have very 
little alternative resources, be poor, have hunted in the past, those 
other criteria--they might score low on local residency by high on 
everything else--and beat out someone from the local area. So this 
system has nothing to do whatsoever with complying with federal law.

Rep. Sund - I guess, Larri, the same issue I was looking at there 
was that we wouldn't probably have a subsistence law on th? books at all 
if it wasn't for the federal law to start with.

Ms. Cutler - There was an article in the paper up in Anchorage a
few days ago that seemed to indicate that the Feds were still
threatening to take over. . . (inaudible).

Mr. Kelso - The information we have is that the Department of the 
Interior is prepared to indicate what their position is, but that they 
are awaiting response to an earlier letter which we will be responding 
to as rapidly as we can. We wanted to wait until after the Game Board 
had completed it's work so that we could advise the Interior on what 
they had done. We had, as a matter of record we're not prepared to 

concede that the state is out of compliance, although that isn't ours to 
determine. So we want to communicate in writing with them carefully.
But we thought that now that the Game Board has concluded it's work we 
can correspond with them, and we expect that they will then respond to 

us by telling us what their intentions are over the next few months.

Ms. Cutler - Okay, okay. I guess what you're really saying is that 
it's basically the same.

Mr. Kelso - We have reason to believe that they actually have 
formulated a position so that it isn't the same as Bill Horn's original 
letter to the state. We expect, we don't know exactly what the content 

of that position is, but we are aware that the federal agencies have 
been asked to prepare contingency plans.
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Mr. Painter - I'd like to follow that up with another question. I 

believe that the federal government is looking at this from two separate 
angles— from enforceability of state Fish and Game laws and from 
compliance with ANILCA. Is that correct?

Mr. Kelso - That's correct. There was some initial concern that 
the Eluska case might make enforcement difficult on federal lands and 
especially the interest there was in parks and refuges. I think we, 
through our communications directly with those game managers, we 
indicated that actions were being taken and that the state regulations 
were going to be enforceable. I think that is understood now, and of 
course we're, since we're putting out these emergency regulations we 
expect that they will be enforced and that prosecution can be brought if 
necessary. But that was one point of their concern. And the second 
point of their concern was whether under the Madison case we are now in 
compliance with Section 805 and 804 of ANILCA. So I guess that's the 
point that we'd like to know exactly what they intend.

Ms. Cutler - I've got one more question. If I could change the 
subject just for a minute, can you guys talk a little bit about what's 
going on with fish, I guess both in terms of are there any areas that 
are being. . . people are being adversely affected. Also, what plans 
does the Fish Board have, does the same process have to be gone through 
for fish? . . .

Ms. Stewart - The Board of Fisheries does not have to go through 
quite the same process in that they already have subsistence 

regulations. Many of those regulations are probably fine just the way 
they are. Those that are not, the Board took some initial steps iri 
March to correct. After Eluska came out, though, the Board did have to 
delegate authority to the Commissioner to do something that they hadn't 
planned on and that was to issue permits for subsistence fisheries that 
had existed at some time since statehood. Statehood is not the 
automatic answer to the question of how far back you have to go, but it 
was one that was agreed upon so that the D.A.'s office . . . protection, 

would prosecute violations for this summer. I don't know that anything 
bad is happening right now. It's a little early in most fisheries for 
the species that people are interested in to even be fished right now.

We do have some new things happening right now. We have the Taku 
River gillnet fishery, which is new. We have some new fisheries in Cook 
Inlet that will be taking place basically on cohoes and then later in 
the year, so as far as fishing goes right now, we don't know of any 
instances whp^e subsistence fishing has dramatically changed the way we 
prosecute eicher sport fisheries or commerical fisheries. There is a 
case near Klawock on the Klawock River with the sockeye salmon that has 
caused us to issue an emergency order closing the sport fishery on 
sockeye. And that's being done this week. And that's as far as I know. 

We did receive a request to open the Chitina dip net fishery. Actually, 
it was a letter to the Governor that came to our office just last week 
from the Chitina Dip Netters Association asking that the fishery be 
conducted according to the 1978 regulation in the belief, apparently,



that those regulations allowed seven day a week fishing. That's not the 
case. Those regulations did not allow seven day a week fishing. 
Apparently the other belief was that the fishery had no limits at that 
time. That's also incorrect. In fact, the regulation that was in 
effect in 1978 allowed the Commissioner to "set limits from time to 
time", and that's a quote. That kind of regulation wouldn't be 
tolerated any longer, but at the time the Board frequently did things 
like that. So as it turns out, no situation has arisen because that 
fishery is actually going on seven day a week fishing anyway. The dip 
netters have not taken their weekly quotas since the fishery opened, and 
so the Department opened the fishery to seven day a week fishing. I 
guess the Department that since they're so far behind in their weekly 
catch quotas, it's unlikely that they will catch up. It's probably also 
unlikely that they'll take the 60,000 fish that have been identified for 
the dip net fishery for this season. It seems pretty clear that the 
Board's going to have a tough time deciding how to deal with those tasks 
on the subsistence fisheries. The Board will have to insure that 
they've provided reasonable opportunities for subsistence fishermen. We 
believe they can still use guideline harvest levels as long as those 
guideline harvest levels realistically reflect the kind of participation 
the Board believes will occur in that fishery. In the case of fishing 
we need some kind of harvest level 1d shoot for so that you can 
prosecute other fisheries that occur ahead of subsistence fishing. But 
that's kind of a long and involved rgument.

Mr. Kelso - I might note that we've always believed that the 
changes in the fisheries would be over a longer period. It takes people 
time to get geared up, to figure out where they might want to set a net 
if they want to participate in the expanded subsistence fishery after 
Madison, and we've never expected that that would happen all at once. 
Certainly a potentially difficult problem in the future will be that 
allocation between the Chitina dip net fishery and (inaudible) the 
Copper River Flats. But in terms of the conflict related to the Kenai 

Peninsula, we would expect d e v _lopments in those subsistence fisheries 
to take some time. There is an August fishery which has some potential 
for be.ng a difficult situation. 13,000 coho have been allocated for 
the subsistence fishery there for this year, and assuming that that's 
sufficient, that people don't demand more than that, it probably will be 
relatively straight forward. If the 13,000 are taken, however, it's our 
understanding from the Department of Law that we have no alternative but 
to close the other fisheries, which would include the sport fishery, in 

order to allow for the subsistence fishery to progress. So there's a 
potential danger spot. And there are other potential hot spots 
scattered throughout the Kenai Peninsula, but we don't expect that 
there'll be a major, instant conflict. It's a much slower process, 
with fish, just because there are so many more fish and so many more 
kinds of uses of those fish than there are in the hunting context.

Ms. Cutler - (inaudible)... asking about the Kenai fishery, and of 
course since it's not r e a K y  something that's of concern to a rural 
legislator. I did just pass the inquiry on to one of the legislators 
that represents that area. But this person was under the impression 
that,
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when he heard you talking earlier about another Board meeting in 
November, that in November there would be discussion of whether or not 
there would need to be changes made to regulations for subsistence 
fishing. And that's what prompted the question and I guess what you're
really saying is that you just sort of have to take . . .(inaudible). .
and see what develops, and make changes as they're needed.

Ms. Stewart - Good advice, LouAnn, we could probably put you on

duty.

Mr. Kelso - I think our first responsibility, of course, is to the 
resource. And so as we try to implement the rules announced by the two 
courts we're trying to take it as specifically step by step as we can, 
and although there are some problem areas, in the longer run, some 
potential for real conflict in those fisheries, right now we don't have
anything right now on the east side beaches, for example, that is a
major conflict. We have had a request, we had a request earlier to open 
the east side beaches to king salmon fishing north of a certain point, 
and we did not open them at that point in time because we had not 
permitted that kind of (inaudible) during prior regulation since 
statehood. But we have opened the requested areas as of June 22, so yes 
there is some potential, but I don't want to overstate what the
conflicts are at this point. I think the longer range conflict is very
much greater than the short term conflict.

Mr. Painter - I'd just like to add that the Special Committee on 
Fisheries will be sending out an update on the subsistence situation on 
the fisheries side in the near future. I might also ask Denny or Beth 
or Larri or whoever's the appropriate person to update people on the 
lawsuit that was brought to make hook and line subsistence fishing, and
the implications of that lawsuit in terms of disruption to the
(inaudible).

Ms. Spengler - The lawsuit was filed in Homer by an individual 
representing himself. The pleadings are not drawn in the traditional 

style of pleadings, but it appears that he is requesting that all rod 
and reel fisheries be declared subsistence fisheries. The status of the 
suit is we have not yet filed our response. The (inaudible) . . .  so we 
have not yet answered. He has not requested any sort of preliminary 
relief, so at the moment it's on hold. The pleadings were drawn in such 
a way that it's not entirely clear what his arguments are going to be so 
it's a little harder for me to predict what the implications will be at 
this time.

Rep. Goll - [Wants to review the point system.] As Roger pointed 
out, the Special Committee on Fisheries will be doing continuing updates 
on the situation. We're getting an awful lot of questions from people 
here in Haines now that the moose are in season. As they said, it's a 
Tier II subsistence hunt. I'm a little bit concerned and I think my 
reasons will be clear. We are questioned here locally as I'm sure you 
would if by doing it this way the local folks will get a sense of . . . 
(inaudible). We're getting a kind of a backlash. For example, working
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people are worried that someone who is collecting public assistance will 
essentially be getting a double advantage, with the working person 
fetling that he is subsidizing the income of the non working person plus 
deferring his ability to hunt. The second concern has to do with the 
fact that a lot of the people in the area do not (inaudible) [believe] 
that the moose is in fact a critical means of support for anybody. This 
is being alleged based on the number of moose that have been taken and 
basically what a moose can do for a family and this of course will be 
subject to challenge by the people who would disagree, but this is what 
I'm hearing. Another issue is whether limited entry like situation 
which was developed that one person qualifies one year and (. . . 
inaudible. . . ). And these are the kinds of concerns. Another is how 
much the dependence factor is going to weigh. Here in Haines, for 
example, dependence on the moose is not a major issue or (inaudible) 
maybe, but in some place--let's say up in the arctic--we might find that 
residents, that is being right in the unit or the hunting area, . . . 
(inaudible). Because of issues like this I'm trying to get a clear 
handle on exactly what the point system is.

[Rep. Goll and Ms. Stewart review the points and scoring on the 
permit application. See attached material.]

[If there's a lot a fish available in the area, would that be 
counted as available alternative resources, or would it only be game to 
game comparison?]

Ms. Stewart - The Board decided to include big game and/or fish, 
and so in those cases where there are a lot of fish available then 
people should view that as a reasonable substitute. Some of the 
problem? with these things, of course, is that we don't have 
quantifiable information for what's available in each community at this 

point. So we're relying somewhat on people's subjective views of that 
question.

Rep. Goll - Okay. Do you feel that the point system as it will be 
applied around the state will be.... How will you deal, now getting back 
to the issue that brought me to ask you this, how will you deal with the 
circumstance where dependence in one area maybe more important than 
residents' dependence in another area, less important, are you basically 
going to try to use the same point system with the same kind of 

guidelines statewide, or do you expect to do any local tailoring? And 
if so, what will be the procedure in that regard?

Ms. Stewart - In the short term, the only local tailoring that has 
gone on the Board has already determined, and that is in defining those 
residency zones. Certainly over time I would expect that the standards 
used to weigh those three criteria will be modified and I believe 
probably met for each hunt. You may see some special modifications 

after the Board has been able to get public testimony and additional 
information from the department. As you know, the division of 
subsistence is always engaging in subsistence research and is coming up 
with new information for both boards on a fairly regular basis. So
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while for now we have this single application with very few exceptions,
I would expect that in the future those things will be modified.

Rep. Goll - Okay, thank you. Just a final question, what will you
do about the income issues? When you say income sufficient to purchase 
alternatives, if someone's on public assistance, do they have income 
sufficient to purchase alternatives or do they not?

Ms. Stewart - That certainly was a difficult one for the Board.
The way the question is worded now, the answer is just subjective. We 
are not asking for any kind of proof of income at this time, so it's a 
subjective question. Someone is going to decide for themselves whether 
or not they have adequate income to purchase other items as 
alternatives.

Rep. Goll - Don't you see that's kind of a problem? Obviously one
person may think he does and another person might think he doesn't, and
they might have the same income. A person could even say it's going to 
be difficult to purchase any equivalent to a moose. Therefore, even 
though I make a hundred thousand dollars a year I could never do it.
How are you going to deal with peole who come back to you later and say 
well, I could have answered it one way but I didn't? And this person 
lied or in my opinion misrepresented the facts and he qualified. These 
kinds of issues are being raised to me roughly five and six times a day 
over the past week, and I want to bring them to the attention of the 
group. And I'm really concerned about getting some consistency here.

Ms. Spengler - The Board, when they determined what language to use 
to correlate to the 3 criteria, realized that they in some regard would 
have to rely at this stage, because of having this other crude set of 
factors that can't be a very sophisticated system, on people's 
assessment and honesty. Some of the factors that they used are 
verifiable, and those can be verified and cross-checked and will be on a 
spot check basis. Some are not verifiable, but the Board felt that 
people would to the best of their ability sort themselves out and assess 
themselves. At this stage, having to do this on fairly short notice and 
without a lot of knowledge about how this is going to work and with such 
a short time frame before the h'.int, that was the best that they felt 
could be done at this time. If this system has to be in place for next 
year, I'm fairly certain that the Board will refine the regs which set 
out the factors and try to work in more verifiable, more objective 
rather than subjective questions. At this time, the best they could do, 
though, was a mix of those.

Rep. Goll - Okay, well then just to get off the air but to put on 
the record that I'm already getting some concerns about the income 
issue. A lot of people allege that income is not a valid factor and 

alternatives are not available whatever your income. And on the issue 
of years of participation I've got several people concerned as Rep. Sund 
was about creating something of a limited entry subsistence proof based 
upon participation which you know, since there's a ten year limit, may 

or may not be [an all-important thing].
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Ms. Stewart - The joint boards will be adopting, we believe, the 
standards for measuring those 3 criteria together come November. That 
meeting will be in Anchorage. This, the set that the Game Board 
adopted, is what will go out for public comment and we certainly plan to 
work very closely with the advisory committee so that their comments
then can help the boards build a better system than the one that the
Game Board was able to come up with at this time. The Game Board 
certainly has no pride of authorship in the set of regulations that they 
have right now in terms of defining those criteria. They did the best 
they could with the kind of information and time they had, but they 
certainly realize that there are problems with these questions. They 
spent about four of the twelve days they were in session working on ways 
to measure those 3 statutory criteria, and as you say there are 
certainly problems with a great many of those. Local residency is 
probably the least problematical, but availability of alternative 
resoirces and customary and direct dependence on the resource are two 
very difficult criteria to measure. So encourage people to get their
comments in to us as soon as we get the regulations out.

Rep. Goll - Thank you very much. That's exactly what I'm going to 
do. I would make one comment and pose the question to Rep. Fuller if I
could. Specifically, what has brought me to be concerned about this,
and I'm pretty new to the game issues--it's mostly fisheries that I have 
some familiarity with--when I found out that this was coming down people 
started coming up to me and making comments like "we would rather see 
the season closed for a couple of years and let the stocks rebuild than 
to cut 90% of the participants out of the hunt." Our areas here in this 
particular moose hunt is fairly different from the areas up north. The 
circumstance is that there is a great mixture of (inaudible) 
participation and an awful lot of local people reading the criteria 
believe they're going to be excluded and they say "well, I'd rather go 
spend a day in the woods and get a crack at it" in this particular 
community where we allege or they allege that there is no real 

dependence upon the moose herd for subsistence, irregardless of how it 
may be defined legally. A lot of people are saying, they take a look at
this, they say before I go through the bother of filling this out I'm
going to poach, or they say before you make everyone do this you ought 
to just close the season for a year, and I was rather surprised by that 
response as you can imagine. I'll pose my question to you, Jack, a bit 
later, but it has to do with the issue of residence and how far the 
people in your region have to go in order to get the subsistence 
gathering done. Again, thank you for your time.

Mr. Kelso - I might summarize very quickly and then turn it back to 
Rep. Fuller, but I'd like to emphasize again that under no circumstances 
will the Boards actions or the Department's actions abrogate the 

responsibility to maintain the resources on a sustained yield level. 
We're going to continue doing that, we're going to protect the 
resources. And the reason for the Board's action was to enable us to do 
that by having enforceable regulations. The Board . . . are 

implementing what are mandatory directives of the courts and neither the 
Board nor the Department had ihe authority to do otherwise than what the
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Board has done at this point. The effects on Alaskans will be impacts 
on hunting opportunity, the permit drawing hunts in which every Alaskan 
had an equal chance of being drawn have been greatly reduced, and of 
course the registration hunts have been changed as well. This means 
there will be impacts not only on Alaska residents but on Alaskans who 
are involved in the guiding industry. And even if Alaskans are able to 
hunt in hunts that are of interest to them, there may be potential 
delays associated with getting this new system on the line.

I mentioned the fiscal impacts, and out of pocket costs are between 
150 and 200 thousand dollars, as well as potential revenue effects to 
the Fish and Game fund as a result cf, a possible result of fewer tag 

fees being paid in.

What I thought might be most useful is for us to go ahead and put 
together the information packet that we've been talking about, we'll get 
that out to you as rapidly as we can, and then this is going to 
obviously be a continuing concern because people, as people get more 
familiar with it they're going to have more questions. So we'd like to 
be on call to all the legislators. If you need to talk with us about it 
please feel free to call us directly. If you'd like to get together for 
a meeting we're happy to be available to you and please just treat us as 
available for the balance of this year. If you have suggestions on how 
we can be more effective with this and we can work with you to get word 
out to your constituents we'd very much like to do that. I'll turn this 
back to Rep. Fuller.

Rep. Fuller - Thank you very much. I really appreciate this update
and I'm sure that everyone that's listening in does. [Thank you all for

your information. Linda will be sending out minutes of the meeting.]

[Rep. Sund asked if there would be upcoming meetings of the House
Interim Committee on Subsistence. Rep. Fuller answered that he didn't
anticipate any, but if it was necessary they would give everyone as much 
advance notice as possible. Rep. Goll asked a question about clarifying 
what is meant by principal means of support. Ms. Stewart had left the 
room and would answer him by phone later.]

Rep. Binkley - Just a quick question.............. Was he referring
strictly to Tier I hunts when he says registration hunts and that's just 
something that you have to register for in those Tier I hunts?

Mr. Kelso - You are correct that when we talk about Tier II hunts 
we're talking about those hunts where those 3 criteria have to be 
applied and that's what that questionaire was all about, that 
application form. Registration hunts are what we've been calling Tier I 
hunts, although some registration hunts may be occurring in situations 
where no other hunting is allowed, for example, non resident hunting may 
already have been eliminated. But the registration hunts are those 

hunts where, because they're, the resource is not so numerous that we 

can simply allow an open ended season and bag limit, let me rephrase 
that, an open ended participation with set seasons and bag limits, we
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have to register people so we can sort of keep track of the level of 
participation. But that is less restrictive than in the Tier II 
situation.

So the most general hunting opportunity would be what we've been 
calling general hunts, which do not require registration. An example 
might be the western arctic caribou herd. The next most restrictive 
kind of participation would be a registration hunt, and that's what 
we've been calling Tier I, in which people have to sign up. They don't 
have to be drawn out of a hat, they don't have to be pre-selected, but 
they have to register when they arrive in the area where they want to go 
hunting. Then the most restrictive, which is what we've been calling 
Tier II, is where we use the application form and the 3 
criteria--customary and direct dependence, local residency, and 
availability of alternatives. Does that respond to your question Johne?

Rep. Binkley - So there's actually 3 different levels and that 
registration hunt is the middle level.

Mr. Kelso - Yes. We really are, in dealing with subsistence 
hunting, we have sort of 3 levels at which people can participate and 
the most general one is the one in which non subsistence hunters can 
also participate. That's what we've been calling the general hunt.
Then when we get down to Tier I, we may be in a situation where the non 
subsistence hunting has been eliminated and it is within Tier I that 
registrations hunts could occur. Now a registration hunt is not the 
only kind of hunt you might have in Tier I, but it's a good example.

. . . .  [Jim Ayers asks legislators to call their offices.]. . . .
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S EN AT E R E S O U R C E S  CO M MITTEE 
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D u r i n g  the last p o r t i o n  of t h e  S e n at e  R e s o u r c e s  Co mm i t t e e  
m e e t i n g  of F e b r u a r y  19, 1986, the c o m m i t t e e  h a d  a br ie f 
i nt ro d u c t o r y  s e s s i o n  on t he SCS for CS for H B  288 (State 
A f f a i r s ) : "An A c t  r e l a t i n g  to the t a k i n g  of fish and game 
for s u b s i s t e n c e  a n d  p e r s o n a l  use."

M c K i e  Campbell of S e n a t o r  S t u r g u l e w s k i 1s staff w e n t  t h r o u g h  
a sectional a n a l ys is  of S t a t e  A f fa i rs  v e r s i o n  of the  bill as 
it w a s  p a s s e d  out b y  t h a t  c o m m i t t e e  on F e b r u a r y  5, 1986.

T he b i ll 's  title, the  f is heries section, s e c t i o n  (3) on 
hunting, a nd o t h e r  details w e r e  d i s c u s s e d  un t il  the end of the 
meeting, at w h i c h  t im e  S e n a t o r  Sturgulewski, chairman, stat ed  
t ha t a p u b l i c  h e a r i n g  on t h e  bill w o u l d  b e  s c h e d u l e d  in the 
n e a r  future.
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Excerpt from Senate Resources Committee Meeting, 2-26-86

DE NNIS KELSO, D e p u t y  Commissioner, A l a s k a  ?ept. of F i s h  & Game

W i t h  m e  is L a rr i Spengler, A s s i s t a n t  A t t o r n e y  General, and we 
t h o u g h t  w e  c o u l d  save some tim e by p r e s e n t i n g  our c o m me nt s 
jointly.

M a d a m  Chair, y o u  m e n t i o n e d  t h a t  the issue w a s  out of t h e  b o x  
n o w  for s e v e ra l months. In fact, it w as one y e a r  and four 
days ago t h a t  t he M a d i s o n  d e c i s i o n  w a s  issued. W h e n  w e  first 
a p p e a r e d  b e f o r e  t he S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  last 
spring, w e  e m p h a s i z e d  t h a t  our p u r p o s e  w a s  to p a r t i c i p a t e  in 
a s p i r i t  of cooperation, and w e ' d  lik e  to o f f e r  c o m m e n t s  today 
in t h a t  same s pi ri t of cooperation.

T he o r i g i n a l  H B  288 w a s  int en d ed  to a d d re ss  as s i m p l y  as 
p o s s i b l e  four b a s i c  concerns: c o n s ti tu ti on al i ty , e n f o r c e­
ability, c o n s i s t e n c y  w i t h  federal l aw in o r d e r  to m a i n t a i n  
s t a t e  m a n a g e m e n t  of all lands in Alaska, and f l e x i b i l i t y  for 
t he b o a r d s  to p r o v i d e  fairl y  for all u s e s  i n c l u d i n g  s u b­
sistence, p e r s o n a l  use, r ec re a t i o n a l  and commercial.

S i n c e  t h e  first m e e t i n g s  of t h e  S t a t e  A f f a i r s  Committee, 
sev er al  v e r s i o n s  of H B  288 h a v e  b e e n  drafted. M a n y  of these 
w e r e  s e r i o u s l y  flawed. B e c au se  t h e y  t r i e d  to tak e on too 
much, t h e s e  v e r s i o n s  e n c o u n t e r e d  p r o b l e m s  t h a t  w e r e  un nec- 
c e s s a r y  in a d d r e s s i n g  the M a d i s o n  problem. In g o i n g  b e y o n d  
t he fo u r b a s i c  principles, th e y b e c a m e  e n t a n g l e d  in comp le x 
issues n o t  p e r t i n e n t  to a s t r a i g h t f o r w a r d  and s u c c in ct  
r e s o l u t i o n  of t he problem. S ta te  A f f a i r s  d id w o r k  v e r y  har d  
in o r d e r  to r e w o r d  t h e s e  drafts, to t r i m  t h e m  d o w n  to a mo re  
m a n a g e a b l e  version, and to t h e i r  c re d it  t h e y  t r i e d  to p ut 
t o g e t h e r  a v e r s i o n  of H B  288 t h a t  c o u l d  stay on t r a c k  in 
a i m i n g  t o w a r d  w h a t  we t h i n k  w e  the c o r r e c t  goal. W h e n  the 
bi ll  c a m e  fro m S t a t e  Affairs, it still h a d  serio us  legal and 
m a n a g e m e n t  problems, a n d  some of t h e s e  w e r e  c r i ti ca l flaws 
t ha t m a d e  t h e  bil l r a t h e r  s e r i o u s l y  i n a c c e s s i b l e  t o  some of 
t he b a s i c  c o n c e r n s  th at  w e ' v e  b e e n  t r y i n g  to resolve. H o w­
ever, t h e  p r o p o s e d  v e r s i o n  b e f o r e  y o u  s i g n i f i c a n t l y  reduces 
t he p r o b l e m s  t h a t  are p r e s e n t  in the p r e v i o u s  versions. It 
b e g i n s  to resemble, in its es s en ti al  detail, the original, and 
a l t h o u g h  t h e r e  are still some a m b i g u i t i e s  w i t h  r e s p e c t  to 
federal law, t h o s e  p r o b a b l y  can be r e s o l v e d  l a r g e l y  b y  a 
l e t t e r  of intent. W e  w e r e  a s k e d  b y  t he c o m m i t t e e  s t a f f  to 
d i s c u s s  th is  p r o p o s e d  version, so r a t h e r  t h a n  ta ke  the ti me  to 
go t h r o u g h  all t he r a t h e r  serio us  p r o b l e m s  t h a t  cam e w i t h  the 
S t a t e  A f f a i r s  version, w e' ll  focus o n  t h e  one y o u  h a v e  befo re  
y o u  r i g h t  now.
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W e  r e s p e c t  t he w o r k  th at  w as do n e in S t a t e  Affairs. W h e n  the 
b i l l  c a m e  f o r w a r d  it still h a d  so me  m a j o r  p r o b l e m s  a n d  th e 
c u r r e n t  v e r s i o n  w h i c h  y o u ' v e  a d o p t e d  as a w o r k i n g  d r a f t  is 
m u c h  improved.

I'll a s k  La rr i to t o u c h  on t ho se  t hi ng s  t h a t  still r e m a i n  as 
legal concerns, and y o u  a l r e a d y  h a v e  h e r  m o r e  d e t a i l e d  
c r i t i q u e  of t he p r o b l e m s  w i t h  t he p r e v i o u s  version. In the 
i n t e r e s t  in ea se  of f ol lo wi ng  this, w h e n  Larri has a legal 
c o m m e n t  or w h e n  I h a v e  a m a n a g e m e n t - r e l a t e d  comment, w e' l l 
j u s t  f o l l o w  t h r o u g h  t he bill in t h e  o r d e r  of p a g e s  r a t h e r  than 
s k i p p i n g  around.

LARRI SPENGLER, A s s i s t a n t  A t t o r n e y  General, D e p a r t m e n t  of Law

L o o k i n g  t h r o u g h  this c o m m i t t e e  substitute, r e f e r e n c i n g  t h e  
p r o b l e m s  t h a t  w e r e  n o t e d  in the w r i t t e n  analysis, a n d  one 
p r o b l e m  t h a t  w a s  not  r ai se d in th e a n a l y s i s  t h a t  w e  do se e  in 
t h i s  p r o p o s e d  version.

P a g e  1 - l ines 23 t h r o u g h  27 - t h e  first s u b s e c t i o n  of t h e  n e w  
s e c t i o n  258 - t h e r e  is a p o t e n t i a l  A N I L C A  a m b i g u i t y  in this 
language. However, t he sec t io na l a n a l y s i s  t h a t  a c c o m p a n i e s
t h e  p r o p o s e d  .....  says t h a t  thi s p a r t  is d e s i g n e d  t o  t a k e
into a c c o u n t  p a t t e r n s  of local u s e  as e s t a b l i s h e d  o v e r  time.
If t h a t  i n tent t o  a c c o m m o d a t e  suc h ... u s e  is i n c o r p o r a t e d  in 
l e g i s l a t i v e  h i s t o r y  t h r o u g h  i nt en t in some fashion, the A N I L C A  
a m b i g u i t y  t h a t  is p r e s e n t  c ou l d b e  resolved. T h e r e  is a 
c o m m e n t  t h a t  Mr. K e l s o  w a n t s  to m a k e  a b o u t  the p r o c e s s  the 
b o a r d  u s e s  to i d e n t i f y  s u b s i s t e n c e  uses t h r o u g h o u t  t he state.

KELSO: T h a t  same section, t h e  lines 28-29, a nd at t he t o p  of
p a g e  2, first t h r e e  lines —  if t h e  i n t e n t i o n  of t h e  bil l is 
to r e q u i r e  t h e  b o a r d s  to d e v e l o p  a m a s t e r  list of every 
r e s o u r c e  in e v e r y  are a and h o w  m u c h  is used, an d t h e r e  is a 
s u b s t a n t i a l  b u r d e n  in a d d i t i o n  to w h a t  n o r m a l l y  w o u l d  b e  done 
—  in t h e  p a s t  w e ' v e  a s su me d t h a t  t he b o a r d s  w o u l d  t a k e  ac tion 
on p r o p o s a l s  as t h e  n e e d  b e c a m e  apparent, w h e t h e r  it was 
s u g g e s t e d  b y  t he d e p a r t m e n t  or b y  the b o a r d s  t h e m s e l v e s  or by 
t h e  a d v i s o r y  c o m m i t t e e s  or t he public. It is d e s i r a b l e  from 
an a d m i n i s t r a t i v e  e c o n o m y  s t a n d p o i n t  to h a v e  t h a t  same i n c r e­
men t a l  e v o l u t i o n  of r e g u l a t i o n s  c o n t i n u e  r a t h e r  t h a n  h a v e  this 
b e  a s i t u a t i o n  w h e r e  the d e p a r t m e n t  is s u p p o s e d  to go o ut and 
g a t h e r  i n f o r m a t i o n  so t h e y  c a n  d e v e l o p  a m a s t e r  list. A  
m a s t e r  lis t w o u l d  also b e  v e r y  expensive, and I p r e s u m e  that, 
d e p e n d i n g  o n  h o w  t he c o m m i t t e e  a p p r o a c h e s  this, t h a t  m a t t e r  
c o u l d  s i m p l y  be c l a r i f i e d  in a l e t t e r  of in tent as well.
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S E N A T O R  H ALFORD: A  q u i c k  q u e s t i o n  on t h e  s p e c i f i c  p o i n t  w i t h
r e g a r d  t o  c u s t o m a r y  an d t r a d i t i o n a l  u s e s  in areas i d e n t i f i e d  
b y  t h e  b o a r d s  to c o m p l y  w i t h  A N I L C A  —  are y o u  s a y i n g  t h a t  in 
o r d e r  to c o m p l y  w i t h  A N I L C A  w e  h a v e  to p r o v i d e  t h a t  if a n e w  
p o p u l a t i o n  m o v e d  into an a r e a  an d  t a k e s  u p  residency, tha t 
t h e y  b e c o m e  t h e  p r i o r i t y  u s e  of t h a t  resource, r e g a r d l e s s  of 
w h a t  the p r i o r  u s e  was?

SPENGLER: T h e  A N I L C A  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  the
t i m e  f r a m e  C o n g r e s s  w a s  c o n c e r n e d  a b o u t  w a s  l o n g e r  t h a n  one 
y e a r  or t w o  years, a nd w o u l d  t a k e  into account, for example, 
s hi ft s in c a r i b o u  m i g r a t i o n  patterns. So t h e  n o t i o n  is that 
if thi s l a n g u a g e  is i n t e n d e d  to al so  t a k e  into a c c o u n t  shifts 
in c a r i b o u  m i g r a t i o n  patterns, for example, t h e n  t h e r e  w o u l d  
no t b e  a n  A N I L C A  problem. If it's i n t e n d e d  t o  o n l y  a l l o w  
s u b s i s t e n c e  u s e s  of c a r i b o u  w h e r e  t h a t  c a r i b o u  p o p u l a t i o n  is 
found t h e  e x a c t  y e a r  t h a t  th is  l e g i s l a t i o n  passes, t h e n  there 
c o u l d  be an A N I L C A  p r o b l e m  b e c a u s e  t h e  p a t t e r n s  s h i f t  from 
y e a r  to y e a r  as to location.

HALFORD: W h a t  if y o u  a p p l y  it to a s u b s t a n t i a l l y  i n c r e a s i n g
p o p u l a t i o n  in the area of a fish s t r e a m  t h a t ' s  c u r r e n t l y  us ed  
in c o m m e r c i a l  fishery, and l at er  y o u  h a v e  a m a j o r  c o m m u n i t y  
t h e r e  t h a t  is a rural co m mu n i t y ?  H o w  do we g e t  " c u s t o m a r y  and 
t r a d i t i o n a l " ?  Is it o n l y  retrosp e ct iv e,  or is it p ro sp e c t i v e ?  
A n d  if it's pros pe ct iv e , h o w  doe s it a f f e c t  e x i s t i n g  other 
u se s?  If, f or example, a c o m m u n i t y  d e v e l o p e d  on a m a j o r  fish- 
r e a r i n g  s t r e a m  in southeast, and t h a t  c o m m u n i t y  d e v e l o p e d  a 
s u b s i s t e n c e  l i f e s t y l e  w h i c h  t h e y  i n i t i a l l y  m e t  t h r o u g h  the 
.... s e a s o n  b u t  found t h e y  c o u l d n ' t  do it o v e r  time, w o u l d  
t h e v  in fact b e  e n t i t l e d  t o  a p r i o r i t y  o v e r  t h e  c o m m e r c i a l  
f i s h e r y  t h a t ' d  b e e n  o p e r a t i n g  on t h a t  fish s t o c k  f or deca de s?

SPENGLER: In t h a t  example, if t h e r e  h a d  n o t  b e e n  a c o m m u n i t y
t h e r e  in t h e  past, t h e r e  w o u l d  h a v e  b e e n  no c u s t o m a r y  and 
t r a d i t i o n a l  u s e  p a t t e r n s  b u i l t  u p  in t h a t  area, so m y  g u es s is 
the b o a r d  w o u l d  n o t  find t h a t  t h e r e  w o u l d  be c u s t o m a r y  and 
t r a d i t i o n a l  u s e s  of t h a t  stock. If t h e r e  h a d  b e e n  a c o m m u n i t y  
th a t w a s  r e a l l y  s mall th at  h a d  c u s t o m a r y  an d t r a d i t i o n a l  use  
p a t t e r n s  a n d  t h e n  g r e w  —  u n l e s s  it g r e w  to a size w h e r e  it 
w o u l d  no l o n g e r  b e  a rural community, t h e n  the u s e s  w o u l d  be 
a l l o w e d  t o  g r o w  a l o n g  w i t h  th e p o p u l a t i o n  of t h e  h u m a n  c o m­
munity.
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HALFORD: T h e  p o i n t  is just h o w  it w o r k s  in t e r m s  of b e i n g
r e t r o s p e c t i v e  or prospective. If w e ' r e  o n l y  d e a l i n g  w i t h  
e x i s t i n g  uses, t h e n  that 's  one seri es  of q ue st io ns ; if w e ' r e  
in fact d e a l i n g  w i t h  all p o t e n t i a l  e x p a n s i o n s  of e x i s t i n g  uses 
in n e w  ar ea s  o r  e x p a n s i o n s  in e x i s t i n g  areas, t h a t  c r e a t e s  a 
m u c h  g r e a t e r  p o t e n t i a l  for conflict.

SPENGLER: W h a t  is int e nd ed  is u p  to t h e  legis la tu re .  It's
n o t  a v e r y  s i mp le  q u e s t i o n  to answer, b e c a u s e  of t h e  d i f f e r e n t  
k i n d s  of s i t u a t i o n s  th at  can arise. M a y b e  t h e  D e p a r t m e n t  of 
F i s h  a n d  G a m e  w o u l d  b e  b e t t e r  q u a l i f i e d  to t a l k  a b o u t  this, 
b u t  some e x a m p l e s  are  fish s t ocks t h a t  h a v e  b e e n  w i p e d  out and 
h a v e  b e e n  r e s t a r t e d  b y  h a t c h e r i e s  and t h e n  a re s t o c k e d  again, 
w h i c h  m a y  n o t  e x i s t  at this m o m e n t  b u t  it e x i s t e d  y e a r s  ago, 
so it's h a r d  t o  g i v e  a s im pl e a n s w e r  t o  t h e  question.

HALFORD: W h a t  if t h e  s t o c k  has b e e n  r e t u r n e d  b y  a h a t c h e r y
a n d  it h a s n ' t  e x i s t e d  for 25 y ears? But  s o m e w h e r e  in h i s t o r y  
t h e r e  w a s  a t r a d i t i o n a l  u se of it. A s  so on  as t h a t  s t o c k  
c om es  back, is it s u bj ec t to a p r e f e r e n c e ?

SPENGLER: If t h e  s t o c k  in e x i s t e n c e  25 y e a r s  ago h a d  b e e n
s u b j e c t  to s u b s i s t e n c e  use and t h e n  h a d  b e e n  w i p e d  out or 
d e c l i n e d  t o  s u c h  an ex tent th at  n o  h a r v e s t  c o u l d  b e  allowed, 
it s ee ms  t h a t  A N I L C A  l eg is l a t i v e  h i s t o r y  w o u l d  c o n t e m p l a t e  
as t h o s e  s t o c k s  g r e w  again th at  s u b s i s t e n c e  u s e s  w o u l d  be 
a l l o w e d  a g a i n  o n  stock, b e c a u s e  it w o u l d n ' t  b e  a c a s e  w h e r e  
t h e  s u b s i s t e n c e  u s e s  h a d  d i e d  out; it w o u l d  b e  a c a s e  of 
s u b s i s t e n c e  u s e s  c o u l d n ' t  be c a r r i e d  on.

T h e  c h a i r m a n  r e q u e s t e d  tha t  S p e n g l e r  d o  som e w o r k  on this 
issue a nd b r i n g  f u r t h e r  in fo r m a t i o n  b a c k  to t h e  committee. 
D e m a n d  for p u b l i c  h e a r i n g  v i a  t e l e c o n f e r e n c e  l i m i t e d  the 
q u e s t i o n s  a n d  d i s c u s s i o n  from t he c o m m i t t e e  at th i s time.

SPENGLER: O n  p a g e  1, b e t w e e n  lines 25 a n d  27, t h e  bi l l uses
t h e  t e r m  " s u b s i s t e n c e  pu rp o se s. " T h i s  is n o t  d e f i n e d  a n y­
where; s u g g e s t  d r o p p i n g  w o r d  "purposes."

Pa ge  3, l ines 5 t h r o u g h  9: s u b s e c t i o n  (g) t a l k s  a b o u t  m i l i t a r y  
land. T h i s  s u b s e c t i o n  w o u l d  e x em pt  m i l i t a r y  land, w h i c h  is 
fed er al  land, f r o m  the s u b s i s t e n c e  p r i o r i t y  for m i l i t a r y
p ersonnel. T h i s  s e c t i o n  w o u l d  t h e r e f o r e  b e  ....... w i t h  A N I L C A
b e c a u s e  u n d e r  ANILCA, S e c t i o n  102, m i l i t a r y  l a n d  falls w i t h i n  
t h e  d e f i n i t i o n  of federal p u b l i c  lands. F r o m  the  se ct io na l 
analysis, it a p p e a r s  t h a t  th i s s e c t i o n  h a s  b e e n  i n c l u d e d  
b e c a u s e  of a t h r e a t  b y  the m i l i t a r y  t o  c l o s e  t h e i r  lands to 
all h u n t i n g  a n d  fishing, etc., u n l e s s  t h e  s e c t i o n  is included.
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U n d e r  A N I L C A  t h e  m i l i t a r y  co ul d not c h a n g e  t h e i r  lan d to 
A N I L C A  s u b s i s t e n c e  us e s and .... s u b s i s t e n c e  u s e s  if those 
m e s h e d  (?) e x c e p t  in cases of p u b l i c  s a f e t y  a d m i n i s t r a t i o n  or 
t o  p r o t e c t  t h e  c o n t i n u e d  v i a b i l i t y  of the stock. So w h e t h e r  
o r  n o t  t he m i l i t a r y  h a v e  a r i g ht  to c l o s e  t h e  l ands to other 
h u n t i n g  a n d  f i s h i n g  is a n o t h e r  issue, but w h a t  t h e  sectional 
w o u l d  do w o u l d  b e  e x e m p t  the p o r t i o n  of federal land fr om  the 
r e q u i r e m e n t s  of federal l a w . ..

KELSO: T r e a t i n g  m i l i t a r y  p e r s o nn el  d i f f e r e n t l y  fro m ot he r
A l a s k a n s  d o e s  a d d  an additi on al  m a n a g e m e n t  complexity.

SPENGLER: O n  p a g e  3, lines 10-12: th is  w o u l d  a l l o w  t he Board
of F i s h e r i e s  a n d  t h e  B o a r d  of G a m e  to e s t a b l i s h  an a d m i n i s t r a­
ti v e  a p p e a l  p r o c e s s  w h i c h  w o u l d  t h e n  b e  an a v e n u e  for p e ople 
w h o  w e r e  d i s p l e a s e d  w i t h  regulations. T h is  is a d i s c r e t i o n a r y  
section; d oe s n o t  r e q u i r e  the  b o ar ds  t o  e s t a b l i s h  thi s  p r o­
cedure. If t h e y  d i d  e s t a b l i s h  it a nd if t h e y  c h o s e  the 
C o m m i s s i o n e r  of F i s h  an d Ga m e to be t h e  a r b i t e r  of the appeal, 
t h a t  c o u l d  b r i n g  a s e p a r a t i o n  of p o w e r s  issue w h i c h  w as d i s­
cus s e d  in m y  memor a nd um . It also has p r a c t i c a l  p r o b l e m s  w h i c h  
Mr. K e l s o  w i l l  discuss.

KELSO: R e c o g n i z i n g  t h a t  the a d m i n i s t r a t i v e  a p p ea ls  sec ti o n is
o p t i o n a l  w i t h  t h e  board, n e v e r t h e l e s s  if t h e  l e g i s l a t u r e  were 
to e x p e c t  t h e  b o a r d  to f ol lo w this section, t h e r e  a re some 
real m a n a g e m e n t  problems. F or one thing, t h e  b o a r d  alre ad y 
h a s  t h e  a u t h o r i t y  to r e c o n s i d e r  its actions. In addition, 
a n y o n e  can p e t i t i o n  for a r e g u l a t o r y  c h a n g e  u n d e r  t h e  A d­
mi n i s t r a t i v e  P r o c e d u r e s  Act, AS 44 .6 2. 22 0  a nd 230. Pe t itions 
al s o c a n  b e  f i l e d  w i t h  t h e  b o a r d  for e m e r g e n c y  action, a nd if 
t h e  s t a t u t o r y  s t a n d ar ds  are met, th at  a c t i o n  c an b e  g r a nt ed  
e x p e d it i ou sl y.  T he b o a r d s  c ou ld  not d e l e g a t e  th is  a u t h or it y 
t o  a n o n g o v e r n m e n t a l  body. Tha t  m e a n s  t h a t  if t h e  c o m m i s­
si o n e r  is t h e  e n t i t y  t h a t  is g r a n t e d  t h e  appeal authority, 
b a s i c a l l y  t h e  c o m m i s s i o n e r  w o u l d  b e  l o o k i n g  o v e r  t h e  boards' 
s h o u l d e r  a n d  w o u l d  b a s i c a l l y  ha ve  the a u t h o r i t y  to redo wh a t 
th e b o a r d  did. The b o a r d  is r e al l y a l e g i s l a t i v e  body, 
u t i l i z i n g  a d i r e c t  g r a n t  of y o u r  authority, and the p r o b l e m  is 
if a n  e x e c u t i v e  b r a n c h  e n t i t y  has the a b i l i t y  t o  v e t o  or o v e r­
rule  w h a t  t h e  b o a r d  h as done u s i n g  its l e g i s l a t i v e  authority. 
T h e r e  are o t h e r  p o t e n t i a l  p r o b l e m s  as well; I d o n ' t  nee d to go 
into t h e m  in a n y  detail; t h e y  are time- co ns u mi ng . ...If the 
o t h e r  board, f or example, is the appeal entity, ... w il l  hear 
all t h e  t h i n g s  first b o a r d  did; if t h e re 's  a s u b c o m m i t t e e  of 
t h e  board, y o u  r u n  into the p r o b l e m  of w h o  r e a l l y  is t a k in g 
t h e  b i n d i n g  a c t i o n  w h e n  r e g u l a t i o n s  a r e  adopted. A n d  since 
t h e r e ' s  a l r e a d y  th e a b i l i t y  to petition, a n d  since t h e  board



can reconsider, b a s i c a l l y  this s e c t i o n  p r o v i d e s  f or a c u m b e r­
some and  d u p l i c a t i v e  function. ...It w o u l d  b e  as if t h e  l e g i s­
lature w e r e  d e l e g a t i n g  a u t h o r i t y  e i t h e r  to a c o m m i t t e e  or to 
the g o v e r n o r  to r e w o r k  w h a t  was done, a n d  I ' m  su r e y o u  do n' t 
w a n t  to do that.c
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SPENGLER: O n  p a g e  3, lines 20-26, r e g a r d i n g  permits. R ig ht
now t h e  b o a r d s  of fi sh  a n d  ga me  h a v e  t h e  a u t h o r i t y  t o  requ ir e 
s u b s i s t e n c e  p e r m i t s  w h e n  t h e y  feel it is useful. T h e  s econd 
s e n t e n c e  of this s u b s e c t i o n  (c) w o u l d  r e q u i r e  t h a t  t h e  b o a r d  
a do pt  r e g u l a t i o n s  r e q u i r i n g  s u b s i s t e n c e  p e r m i t s  in c i r c u m­
stances  w h e r e  t h e r e  w a s  a r e d u c t i o n  in t h e  h a r v e s t  of a fish 
stock, b e c a u s e  of t h e  s u b s i s t e n c e  pr ef e r e n c e .  T h i s  has  some 
m a n a g e m e n t  ....

KELSO: F r o m  a m a n a g e m e n t  p e r s p e c t i v e  t h e  b o a r d s  a l r e a d y  hav e
the a u t h o r i t y  to r e q u i r e  p e r m i t s  for s u b s i s t e n c e  h u n t i n g  and 
fishing. B e c a u s e  thi s s e c t i o n  w o u l d  m a n d a t e  p e r m i t s  in 
c e r t a i n  c ir cu ms ta n ce s,  t h e r e  a re t h r e e  p r o b l e m s  t h a t  m i g h t  
arise. F i r s t , u n d e r  w h a t  c i r c u m s t a n c e s  are t h e y  r eq uired?
For example, h o w  d o e s  one  e v a l u a t e  r e d u c t i o n  in harvest, w h i c h  
is t h e  l a n g u a g e  u s e d  in this section. H a r v e s t s  f l u c t u a t e  from 
y e a r  to y e a r  as d o  p o p u l a t i o n s  of animals, so w h e n  thi s r e­
quir e m e n t s  w o u l d  b e  t r i g g e r e d  is the f irst problem. S -’■ond is 
the b u r d e n  on p e o p l e  w h o  h a r v e s t  fish o r  game. Licenst^, of 
course, are a l r e a d y  r e q u i r e d  for s u b s i s t e n c e  hunting. S u b­
sist e n c e  f i sh in g  h a s  b e e n  a d m i n i s t e r e d  b y  t h e  B o a r d  of Fish 
s o m e wh at  d i ff erently. In the  ga m e context, h a r v e s t  t i c k e t s  
are o f t e n  r e q u i r e d  as well, b u t  the b o a r d s  h a v e  n o t  always 
r e q u i r e d  p e r m i t s  b e c a u s e  t h e y  d i d n ' t  feel t h e y  w e r e  a lways 
necessary. W h e n  i n f o r m a t i o n  wa s n e c e s s a r y  t h a t  w e  w e r e n ' t  
a l r e a d y  getting, o r  w h e n  c e r t a i n  k i n d s  of l i m i t a t i o n s  w e r e  
desired, p e r m i t s  h a v e  b e e n  used. It' s r e q u i r e d  t h e m  in e very 
ins t an ce  w h e r e  r e d u c t i o n s  of ot he r k i n d s  of u s e s  m i g h t  occur. 
It m a y  p u t  a b u r d e n  t h a t  r e a l l y  isn't n e c e s s a r y  fr om  t he 
m a n a g e m e n t  p e r s p e c t i v e  on th e b o a r d  a n d  t h e  de partment. 
F i n a l l y , w e  h a v e  t h e  p r o b l e m  of cost, in t h a t  d e a l i n g  w i t h  the 
m a n d a t o r y  p e r m i t  p r o c e s s  b a s i c a l l y  a n  a d d i t i o n a l  l a y e r  of 
b u r e a u c r a c y  c o u l d  b e  substantial, e v e n  if t h a t  is o n l y  g e tt in g  
the w o r d  out to p e o p l e  a b o u t  p r o v i s i o n s  of t h e  permit. A n d  if 
the p e r m i t  i t se l f is on a c o m m u n i t y  or ar ea  basis, ... the 
p e r m i t  i t s el f is f a i r l y  i l l u so r y b e c a u s e  it w o u l d  s i m p l y  be a 
regulation.

SPENGLER: O n  p a g e  4, lines 20-21, d e f i n i t i o n  of "domicile."
D o m i c i l e  is u s e d  in t he d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  above 
on s a m e  p a g e  on line 6 as "...a r e s i d e n t  d o m i c i l e d  in a rural 
area of t h e  state" a n d  "domicile" is d e f i n e d  as h a v i n g  a ho m e 
in a p a r t i c u l a r  l o c a t i o n  for t h e  p r e c e d i n g  12 m o n t h s  or o ther 
e v i d en ce  a c c e p t a b l e  t o  t h e  board. If t h e  b o a r d  d i d  n o t  take
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a c t i o n  a n d  it d i d  n o t  ad op t r eg ul a t i o n s  s e t t i n g  o u t  a d d i t i o n a l  
criteria, this p r o v i s i o n  w o u l d  cause c o n s t i t u t i o n a l  p r o b l e m s  
b e c a u s e  o f  t he d u r a t i o n a l  r e s i de nc y requirement. S o m e o n e  
w o u l d  h a v e  to live in t h e  rural area for 12 c o n s e c u t i v e  m o n t h s  
o r  l o n g e r  to qualify. Th is  c ou ld  raise "equal p r o t e c t i o n "  
problems, a nd some at to r ne ys  in our o f f i c e  ev en  t h i n k  t h e  
c ou rt s m i g h t  find t h e r e  is a "right to t r a v el " t h a t  m i g h t  be 
violated. A t  the  m o m e n t  th e Bo ar d  of F i s h e r i e s  d oe s h a v e  a 
d e f i n i t i o n  of "domicile" w h i c h  w o u l d  g et t h a t  b o a r d  o u t  of the 
s i t u a t i o n  if this bill passed; Board of G a m e  w o u l d  h a v e  to 
a dopt a s i m i l a r  definition. But it w o u l d  p u t  us in t h e  u n­
usual s i t u a t i o n  of b e i n g  co ns t it ut io na l b e c a u s e  of b o a r d  
a c t i o n  a n d  f a i li n g t h a t  b o a r d  action, the s t a t u t e  w o u l d  be 
c o n s t i t u t i o n a l l y  flawed.

One p a g e  5: in the d e f i n i t i o n  of "rural area" on l i ne  3 —  the 
d e f i n i t i o n  in co r p o r a t e s  the t e r m  " c u s t o m a r y  a nd t r a d i t i o n a l  
t a k i n g  and  use." Ru r al  areas —  the t e r m  is u s e d  in t h e  
de finition... as found on p r e vi ou s page... " c u s t o m a r y  and 
t r a d i t i o n a l  u s e s  of r e s i de nt s d o m i c i l e d  in a rural area of the 
state" (page 4, lines 4-6). Su bs i s t e n c e  u s e s  i t s e l f  u s e s  the 
w o r d s  " cu st o m a r y  a n d  tra di ti on al " in its de finition, so w h a t  
y o u  e n d  u p  w i t h  a s o m e w h a t  c i r c ul ar  de finition. T h e  d e f i n i­
tion of s u b s i s t e n c e  u se s e xp l ai n i n g  w h a t  h a p p e n s  in a p a r t i­
cula r  place; t h e  d e f i n i t i o n  of rural area e x p l a i n i n g  w h e r e  it 
happens; b u t  y o u  w o u l d  w i n d  up w i t h  no ... —  rural area
w o u l d  be a t e r m  of art —  it w o u l d  m e a n  t h o s e  areas tfhere 
s u b s i s t e n c e  u s e s  o c c u r r e d  a nd y o u  w o u l d  h a v e  no rural areas 
that d i d  n o t  h a v e  s u b s i s t e n c e  us es  o c c u r r i n g  there.

Th e c h a i r m a n  r e q u e s t e d  th at  S p e ng l er  w o r k  w i t h  the  c o m m i t t e e  
to c l a r i f y  the wording.

SPENGLER: A l s o  r e l a t e d  to th at  definition, on p a g e  5, line 3,
t h e  w o r d  "taking" is m o d i f i e d  b y  " c us to m a r y  a nd t r a d i t i o n a l . "  
T h e r e  is n o  u s e  e l s e w h e r e  in the statute t h a t  ... " c u s t o m a r y  
a nd t r a d i t i o n a l  t aking." "Cust om a ry  and t r a d i t i o n a l  use" is 
a p a r t  of the d e f i n i t i o n  of s u b si st e nc e uses, a n d  if t h e  w o r d  
"taking" is le ft  in this definition, it e s t a b l i s h e s  a n e w  
f a ct or  t h a t  t h e  b o a r d s  h a v e  ne ve r d e a l t  w i t h  before. It isn't 
c le ar  w h a t  it's i n t en d ed  to mean, and d e p e n d i n g  on w h a t  it's 
i n t e nd ed  t o  mean, it cou l d  raise A N I L C A  problems. A n d  I w o u l d  
be h a p p y  t o  w o r k  w i t h  t he c o m m it te e o n  t h e  " c i r c u l a r  d e f i n i­
tion" an d t he m e s h i n g  of t he two definitions.

HALFORD: T h e  G o v e r n o r ' s  bill p r o v i d e d  for rural area r e s i­
dents. W h y  do w e  a lways r ef er  to "rural area" i n s t e a d  of 
s a y i n g  "local re si d e n t s " ?  Is it the i n t e n t i o n  t h a t  the 
p r e f e r e n c e  ap pl y  e i th e r in federal law or s tate l a w  to a rural 
r e s i d e n t  from one p a r t  of t he state t r a v e l i n g  to a n o t h e r  p a r t  
of t h e  state a n d  e n j o y i n g  p r e f e r e n c e  in h u n t i n g  a n d  fishing?
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SPENGLER: If y o u  p r e f e r  t he t e r m  "local" r a t h e r  t h a n  "rural,"
t h e n  y o u  w o u l d  r u n  afoul of federal law, b e c a u s e  A n c h o r a g e  
r e s i d e n t s  are o b v i o u s l y  local to t h e  A n c h o r a g e  area, b ut th e y 
w o u l d  n o t  b e  rural (under federal d e f i n i t i o n ) . As far as the 
r e q u i r e m e n t s  of A N I L C A  go, s u bs is t e n c e  use  is d e f i n e d  in terms 
of "rural Jilaska r es id e nt s"  not "local r e s i d e n t s . "  T h a t ' s  the 
s i m p l e s t  a n s w e r  to y o u r  question.

HALFORD: So w e ' d  h a v e  to say that s o me o ne  fro m a S o u t h e a s t
c o m m u n i t y  t r a v e l i n g  t o  s o m e w he re  in t he i n t e r i o r  has to be 
a f f o r d e d  a p r e f e r e n c e  in the h a r v e s t  of t h e  r e s o u r c e  in that 
a r e a  t h e y ' r e  t r a v e l i n g  to?

SPENGLER: No, t h a t ' s  not correct. If the q u e s t i o n  is, if
t h e y  h a v e  t o  b e  r ural re si de n ts  in t he p a r t i c u l a r  area w h e r e  
t h e y  live, t h a t  is w h a t  th is  bill w o u l d  do, b e c a u s e  if t h e y' re  
d o m i c i l e d  in t h e  p a r t i c u l a r  rural area —  t ha t 's  the  f unction 
of the  u s e  of t he w o r d  "domicile" in t h e  definition.

HALFORD: But it says "domicile in any rural area," not the
a re a w h e r e  t h e  h a r v e s t  is t a k i n g  place.

S PENGLER: If th is  b i l l  is int en d ed  to b e  in c o m p l i a n c e  and
c o n s i s t e n t  w i t h  ANILCA, w h a t  A N I L C A  e n v i s i o n s  is t ha t  p eo pl e 
in rural a re as  of the  state w o u l d  h a v e  s u b s i s t e n c e  uses 
r e a s o n a b l y  a c c e s s i b l e  to the areas w h e r e  t h e y  live.

HALFORD: It d o e s n ' t  say that.

C h a i r m a n  sai d H a l f o r d ' s  issue w as a g o o d  on e and w o u l d  be 
l o o k e d  into.

T e s t i m o n y  w a s  r e c e i v e d  from t e l e c o n f e r e n c e  sites.
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S t a t e m e n t  of W I L L I A M  P. HORN, A s s i s t a n t  Secretary, D e p a r t m e n t  
of t h e  Interior, w i t h  q u e s t i o n s  and a n sw er s

It's a p l e a s u r e  to b e  h e r e  t o d a y  to a d d r e s s  t h e  v i t a l  i ssue of 
s u b s i s t e n c e  m a n a g e m e n t  w i t h i n  th e s ta te  of Alaska. In p a r t i c­
ular, I w o u l d  like t o  g o  t h r o u g h  an o p e n i n g  s t a t e m e n t  and 
p r o v i d e  t h e  d e p a r t m e n t ' s  v i e w s  r e g a r d i n g  the r e q u i r e m e n t s  of 
T i t l e  8 of t h e  A l a s k a  La nd s A c t  and w h a t  steps t h e  s t a t e  needs 
to u a k e  t o  c o m p l y  w i t h  t h o s e  s t a t u to r y pr o visions. Then, 
a f te r g o i n g  t h r o u g h  T i t l e  8 and some of t h e  h i s t o r y  of the 
d e p a r t m e n t ' s  w o r k  w i t h  t he state since 1981 in i m p l e m e n t i n g  
the statute. I'd b e  m o r e  t h a n  p l e a s e d  to a n s w e r  a n y  q u e s t i o n s  
that t h e  m e m b e r s  of t h e  c o m m i t t e e  m a y  have.

Ess en ti al ly , T i t l e  8, a crit i ca l p r o v i s i o n  of t he 1980 A l a s k a  
L ands Act, set s forth t h r e e  re qu ir e m e n t s  r e l a t i n g  to s u b s i s t­
ence m a n a g e m e n t  on federal lands. T h e s e  t h r e e  r e q u i r e m e n t s  
are, first, t h a t  r ur al  r e s i d e n t s  who c u s t o m a r i l y  a n d  t r a d i­
ti o n a l l y  u s e  s u b s i s t e n c e  r e s o ur ce s be p r o v i d e d  a p r e f e r e n c e  
over o t h e r  forms o f  c o n s u m p t i v e  taking. T h a t  is s p e c i f i e d  in 
S e c t i o n  803 of the  act. Secondly, t h a t  if t h e r e  a re i n s u f f i­
cient r e s o u r c e s  to p r o v i d e  for the rural, customary, a nd 
t r a d i t i o n a l  users, t h a t  t h e r e  b e  a subgrouping, an a l l o c a t i o n  
w i t h i n  rural, i d e n t i f i e d  rural users, an d  t h a t  such s u b a l l o­
cations b e  m a d e  a m o n g  this g r ou p a c c o r d i n g  to the c r i t e r i a  of 
d i r e c t  depe nd en c e,  local residency, a n d  t h e  a v a i l a b i l i t y  of 
a l t e r n a t i v e  resources. T h o s e  c r i t er ia  are s p e l l e d  o ut in 
S e c t i o n  804 of t he act.

T he t h i r d  a s p e c t  of T i t l e  8 is laid o u t  in S e c t i o n  805. That 
r eq ui r e s  t h a t  the s t a t e  e s t a b l i s h  a s y s t e m  of r e g io na l a d­
v i s o r y  c o u n c i l s  to b e  p a r t  of the r e g u l a t o r y  process. Now,
805 g o e s  o n  t o  s p e c i f y  t h a t  the  state of A l a s k a  f u l fi ll s these 
c r i t e r i a  b y  e n a c t i n g  laws of general a p p l i c ab il it y.  T h e  
s e c r e t a r y  is d i r e c t e d  to a p p ro ve  the s t a t e ' s  program, a nd tha t 
e n s u re s t h a t  t h e  s t at e c o n t in ue s to m a n a g e  fish and  w i l d l i f e  
r e s o u r c e s  o n  all fede ra l  lands in Alaska.

However, s h o u l d  t he st at e  c h oo se  not t o  c o m p l y  or t a k e  actions 
to c o m p l y  or a c t i o n s  o c c u r  w h i c h  put it ou t  of compliance, the 
s t a t u t e  c o m p e l s  t h e  S e c r e t a r y  to i nt e r v e n e  a n d  a ss um e m a n a g e­
ment o f  f i s h  a n d  g a m e  r e s o u r c e s  on fede ra l lands. I m p o r t a n t­
ly, t h e r e  is n o  d i s c r e t i o n  v e s t e d  in t h e  d e p a r t m e n t  of the 
S e c r e t a r y  o n  t h i s  matter. It is a c o m p u l s i o n  u n d e r  statute, 
and w e  w o u l d  b e  r e q u i r e d  to act if t h e  state is not in c o m­
pliance.
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Now, s i n c e  1981, t h e  d e p a r t m e n t  has b e e n  c o m m i t t e d  v e r y  
closely t o  w o r k i n g  w i t h  A l a s k a  to ensure t h a t  t h e  s t a t e  is in 
compliance. W e  b e l i e v e  e x t r e m e l y  s t r o n g l y  in s ta te  m a n a g e m e n t  
for r e a s o n s  of b o t h  p o l i c y  a n d  practice. F r o m  a p o l i c y  p e r­
spective, fish and  rrame m a n a g e m e n t  is a t r a d i t i o n a l  p r e r o g a­
tive of s t a t e  m a n ag em en t.  W e  believe t h a t  t h i s  is a p r e r o g a­
tive t h a t  s h o u l d  n ot b e  u p s e t  and should b e  m a i n t a i n e d  for 
a lthough t h i s  is an a d m i n i s t r a t i o n  c o m m i t t e d  v e r y  s t r o n g l y  to 
a c o nc ep t o f  federalism, w e  b e l ie ve  t h a t  t h i s  a s p e c t  of 
state's r i g h t s  s h o u l d  b e  continued, p a r t i c u l a r l y  h e r e  in 
Alaska.

As a m a t t e r  of practice, a s i d e  from policy, w e  are p e r s u a d e d  
that t h e  s t a t e  c a n  do a n d  ha s don e a s u p e r i o r  job. W e  h a v e  
neither t h e  r e s o u r c e s  n o r  t h e  incl in a ti on  t o  t a k e  o v e r  a t a s k  
of the m a g n i t u d e  of m a n a g i n g  t he sixty p e r c e n t  of A l a s k a  t h a t  
remains in fede ra l o w n e r s h i p  a nd belie ve  t h a t  th?. g o o d  j o b  the 
state h a s  d o n e  s h o u l d  b e  c o n t i n u e d  on a l l  l a n ds  in Alaska. 
Obviously, m y  p r e s e n c e  h e r e  t o d a y  is p a r t  of o u r  c o m m i t m e n t  to 
trying t o  w o r k  w i t h  t h e  l e a d e r s h i p  in A l a s k a  to e n s u r e  t h a t  
state m a n a g e m e n t  do es  continue. Our w o r k  w i t h  A l a s k a  d a t e s  
back to 1 9 8 1  a n d  t h e  i m m e d i a t e  wake of e n a c t m e n t  of t h e  A l a s k a  
Lands Act. W e  sp en t c o n s i d e r a b l e  time w o r k i n g  w i t h  the j oi nt  
Boards of F i s h  a nd G a m e  a n d  t h e  Alaska D e p a r t m e n t  of F i s h  and 
Game d u r i n g  1981 a nd '82. T h a t  r esulted in t he b o a r d s  e n a c­
ting a p r o g r a m  in t h e  s p r i n g  of 1982 t h a t  S e c r e t a r y  W a t t  s u b­
sequently c e r t i f i e d  w a s  in compliance w i t h  t h e  r e q u i r e m e n t s  of 
Title 8. T h a t  c o m p l i a n c e  con ti nu ed  u n t i l  F e b r u a r y  of 1985 
when t h e  A 3 ask a S u p r e m e  C o u r t  in the M a d i s o n  d e c i s i o n  b a s i­
cally s t r u c k  d o w n  t h e  p r o g r a m  that had b e e n  a p p r o v e d  in '82 by 
p e r m i t t i n g  u r b a n  a n d  n o n r u r a l  residents t o  q u a l i f y  to b e c o m e  
part of t h e  s u b s i s t e n c e  g r o u p  wh ic h r e c e i v e s  t h e  pr e ference. 
Because f e d e r a l  s t at ut e  in 803 limits t h a t  g r o u p  to r ural 
r es idents only, the a b i l i t y  of urban r e s i d e n t s  to b e c o m e  p a r t  
of that g r o u p  p u t  t h e  s ta te  program, t h e r e f o r e ,  in v i o l a t i o n  
of 303.

After e x t e n s i v e  c o n s u l t a t i o n s  w i t h  the State, t h e  A t t o r n e y  
General's office, t h e  G o v e r n o r ' s  office, a n d  others, I h a d  to 
r e l u c t a n t l y  c o n c l u d e  t h a t  as a result of t h e  M a d i s o n  ruling, 
the S t a t e  o f  A l a s k a  wa s o u t  of c om pl i an ce  w i t h  T i t l e  8 a nd so 
informed t h e  G o v e r n o r  in t h e  letter of S e p t e m b e r  23, 1985 
which, M a d a m  Chair, y o u  r e f e r e n c e d  in y o u r  o p e n i n g  statement. 
The l e t t e r  a l s o  c o n c l u d e d  t h a t  a grace s h o u l d  b e  e x t e n d e d  to 
the state? t h a t  jus t b e c a u s e  an action h a d  b e e n  t a k e n  b y  the 
court t h a t  p u t  t h e  st at e o ut of compliance, t h e  federal 
g ov er n m e n t  s h o u l d  n o t  i m m e d i a t e l y  intervene; b u t  t h a t  w e  
should g i v e  t h e  s t at e a r e a s o n a b l e  p e r i o d  of t i m e  t o  ta ke  
c or re c t i v e  a c t i o n  if it w a n t e d  to come b a c k  into compliance.
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Th e r u l i n g  w a s  in F e b r u a r y  of '85. We s a i d  t h a t  w e  would, 
basically, g i v e  t h e  state a g r a c e  p e ri od  t h a t  l a s t e d  a p p r o x i­
mately s i x t e e n  months, u nt il  J u n e  of 1986, a n d  t h a t  is J u n e  of 
this year. S i n c e  t h a t  time, w e  have a n s w e r e d  m a n y  questions, 
c o m m u n i c a t e d  q u i t e  e x t e n s i v e l y  w i t h  the e x e c u t i v e  b r a n c h  of 
the state government, m e m b e r s  of the legis la t ur e,  n u m e r o u s  
interest g r o u p s  a n d  c o n s t i t u e n c y  organiz at i on s,  a n d  h a v e  b e e n  
engaged i n  c o n t i n u o u s  r< /iew of the p e n d i n g  le g is lation.

Let me f i n i s h  b y  o f f e r i n g  m y  conclu s io n - -  t h a t  o f  c o u r s e  is 
subject t o  final c o n f i r m a t i o n  b y  the s e c r e t a r y  —  t h a t  the  
m easure p e n d i n g  b e f o r e  this c o m m it te e d o e s  i n d e e d  s a t i s f y  the 
r e q u i r e m e n t s  of T i t l e  8 of t he A l a s k a  L a n d s  A c t  a n d  if e n a c t e d  
w o u l d  o b v i a t e  th e nee d for a ny form of f e d e r a l  i n t e r v e n t i o n  
later t h i s  year. It is m y  personal, s i n c e r e  h o p e  t h a t  a c t i o n  
will be t a k e n  to c o m p l y  w i t h  T i t l e  8 and e n s u r e  c o n t i n u e d  
state m a n a g e m e n t  o f  A l a s k a ' s  v i t a l  fish a n d  w i l d l i f e  r e s o u r c e s  
and, w i t h  that, I c r n c l u d e  m y  statement a n d  I w i l l  be g l a d  to 
answer a n y  questions.

SENATOR S TU RG U L E W S K I :  T h a n k  you, Mr. Horn. I w o u l d  a s s u m e
that you ar e p r e p a r e d  to w r i t e  a letter t o  t h e  e x e c u t i v e  
b ranch of t h e  A l a s k a  st at e g o v e r n m e n t  to i n f o r m  t h e m  t h a t  y o u  
feel tha t t h i s  bi ll  is, in fact, in c o m p l i a n c e ?

HORN: I w i l l  be p l e a s e d  to.

SENATOR S TU RG U L E W S K I :  Fine. I feel th at  w o u l d  c e r t a i n l y  be
appropriate.

SENATOR V I C  FISCHER: F i r s t  of all, is it c o r r e c t  t h a t  u n d e r
ANILCA's s u b s i s t e n c e  uses, s t o c k  and p o p u l a t i o n  are s p e c i f i c  
in that p r o v i s i o n s  of A N I L C A  a p p l y  to e a c h  fis h s t o c k  a nd ga me  
p o p u l a t i o n  t h a t  is the s u b j e c t  of s u b s i s t e n c e  u s es ?

HORN: T h a t  is correct. T h e  p r o g r a m  is d e s i g n e d  t o  r e f l e c t
emphasis o n  p a r t i c u l a r  stocks, p a r t i c u l a r  s p e c i e s  t h a t  h a v e  
b e e n  s u b j e c t  t o  s u b s i s t e n c e  uses. That is p a r t  a n d  p a r c e l  of 
the l a n g u a g e  t h a t  C o n g re s s u s e d  in S e c t i o n  803 r e g a r d i n g  
cu st om ar y a n d  t r a d i t i o n a l  uses, and it is o u r  c o n c l u s i o n  tha t 
w h e re ve r  t h e r e  h a s  b e e n  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  
u se made o f  a p a r t i c u l a r  resource, the s t a t e  p r o g r a m  should, 
basically, p r o v i d e  for a c o n t i n u a t i o n  of s u b s i s t e n c e  u s e s  on 
t hose i d e n t i f i e d  stocks. However, if t h e r e  is a p a r t i c u l a r  
stock t h a t  h a s  not  b e e n  t h e  subj ec t of s u b s i s t e n c e  u s e  in the 
past, the s t a t e  t h e n  is u n d e r  n o  o b l i g a t i o n  to t a k e  s p ec ia l 
actions t o  p r o v i d e  a p r e f e r e n c e  on those i d e n t i f i e d  stocks.



S E N A T O R  FISCHER: W h e n  y o u  sa y  "in the past," h o w  far in the
p a s t  are y o u  t a l k i n g  about? A r e  w e  t a l k i n g  a bo ut  t he last ten 
years, fifty years, t wo h u n d r e d  years?

HORN: C o n g r e s s  d i d  n o t  addre ss  t h a t  in any real manner, shape
o r  form. In the s t a t u t o r y  and  l eg is l at iv e history, it m a k e s  
r e f e r e n c e  to l o n g - e s t a b l i s h e d  use s and im po rt an t  uses. Th at's 
a b o u t  t h e  only g u i d a n c e  t he U n i t e d  States C o n g r e s s  h as g i v e n  
in thi s area. I w o u l d  t h i n k  th at  those two b a s i c  c r i t e r i a  are 
the t h i n g s  t h a t  t h e  state board s h ou ld  foll ow  in im pl e m e n t i n g  
th i s p a r t i c u l a r  law.

S E N A T O R  FISCHER: In o th er  words, t he fish and  g a m e  b o a r d
w o u l d  h a v e  t h e  f l e x i b i l i t y  to m a k e  d e t e r m i n a t i o n s  as to w h a t  
is a p p r o p r i a t e  b a s e d  on t h o s e  criteria?

HORN: T h a t  w o u l d  b e  m y  u n d e r s t a n d i n g  and t h a t  is t h e  w a y  I
u n d e r s t a n d  thi s p e n d i n g  bill w o u l d  work.

S E N A T O R  FISCHER: M y  seco n d q u e st io n  is w h e t h e r  A N I L C A  i n d i­
cate s  C o n g re s s i n t e n d e d  t h a t  s u bs is te n ce  uses be i de nt i f i e d  
a n d  r e g u l a t e d  on a c o m m u n i t y  b a s i s  or area b as i s as a g a in st  
i nd iv i d u a l  basis. Is th a t c o r r e c t  or not?

HORN: T h e  gene r al  a p p r o a c h  in t h e  p r o g r a m  is a r e s i d e n c y
b a s i s  w i t h  a p a r t i c u l a r  focus on commu ni ti es  an d  areas as 
o p p o s e d  t o  individuals. W h e n  T i tl e 8 was u n d e r  consideration, 
t h o u g h t  w a s  g i v e n  to e s t a b l i s h  an i n d i v i d u a l - b a s e d  p r o g r a m  
w i t h  d i f f e r e n t  criteria. It w a s  c o n c l u de d th at  t h e  m e a n s  and 
m e t h o d s  of e n f o r c i n g  an i n d i v i d u a l i s t i c  p r o g r a m  w o u l d  requ ir e  
an e n o r m o u s  b u r e a u c r a c y  of p e o p l e  c h e c ki n g r e s i d e n t s  of b u s h  
A l a s k a  to see w h o  q u a l i f i e d  and w h o  didn't. C o n g r e s s  c o n­
cl u d e d  t h a t  a community, a r e a - t y p e  p r o g r a m  w a s  b e t t e r  and 
w o u l d  be m o r e  p r a c t i c a l  to o p e r at e  w i t h i n  the s t a t e  of Alaska.

S E N A T O R  FISCHER: U n d e r  S e c ti on  804, w h e r e  w e  g e t  d ow n  to
s p e c i f i c  priorities, w h e n  th er e is a shortage a nd all s u b­
sist e n c e  u s e r s  c a n n o t  b e  accommodated, do w e  t h e n  g e t  d o w n  to 
in di vi d u a l  u se rs  or are w e  still t a l ki ng  about ________ u s ers?

HORN: T h e  ar ea  o r  c o m m u n i t y  u s e  relates to the 803 c a t e g o r y
of users, and when, as y o u  indicated, t he re  is i n s u f f i c i e n t  
r e s o u r c e s  to ta k e ca re  of t h e  rural, customary, a n d  t r a d i­
tion a l  us er s at a n o n - w a s t e f u l  level of use, t h e n  internal 
a l l o c a t i o n s  n e e d  to be m a d e  w i t h i n  that p a r t i c u l a r  group.
W h e n  t h o s e  internal al lo ca t i o n s  are made, t h e y  are m a d e  by the 
804 c r i t e r i a  of d i r e c t  dependence, local residency, and 
a v a i l a b i l i t y  of a l t e r n a t i v e  resources. So, o n l y  in t hose 
p e r i o d s  of acute s h o rt a ge  w o u l d  the p r o g r a m  t h e n  b e g i n  to loo k 
at t h e  s t at us  of p a r t i c u l a r  individuals.
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S E N A T O R  S T U R G U L E W S K I  n o t e d  t h a t  t h e  d r a f t  bil l u n d e r  
d i s c u s s i o n  w a s  t h e  M a r c h  4 d r a f t  b y  Mr. Hein. A l t h a t  
p o i n t  S E N A T O R  F I S C H E R  m o v e d  tha t  t h e  R e s o u r c e s  C o m m i t t e e  
a d o p t  S e n a t e  CS for CS for H o u s e  Bill No. 288 ( R e s o u r c e s ) . 
H e a r i n g  no objections, it w a s  so ordered.

S E N A T O R  FISCHER: I u n d e r s t a n d  then, Bill, t h a t  on t h e  804,
n e ed s c o n s i d e r a t i o n  c an b e  b r o u g h t  into p l a y  w h e n  w e  g e t  do wn  
to i n d i v i d u a l s  as one of t h e  t h r e e  cr it er ia ?

HORN: T h a t  is correct.

S E N A T O R  FISCHER; U n d e r  804, can n e e d  be a c r i t e r i o n  in 
d e f i n i n g  w h a t  communities, w h a t  areas c an p a r t i c i p a t e  in 
s ub si s t e n c e ?

HORN: C o n g r e s s  i n d i c a t e d  t h a t  t h e  p r i m a r y  c r i t e r i a  to loo k
at, of course, ar e rural r e s i d e n c y  an d c u s t o m a r y  and t r a d i­
tional use. C o n g r e s s  w e n t  on in its l e g i s l a t i v e  h i s t o r y  to 
d i sc us s w h a t  it m e a n t  b y  th e t e r m  " c u s t o m a r y  and t r a d it io na l. "  
Primarily, i t  s a i d  t h a t  m e a n s  l o n g - e s t a b l i s h e d  and im po rt an t 
or significar.c uses. It t h e n  w e n t  o n  a n d  said, however, in 
o u t l i n i n g  d e f i n i t i o n  and c r i t e r i a  t o  b e t t e r  d e f i n e  t h e  t e r m  
" c u s t o m a r y  a n d  t r a d i t i o n a l , "  t h a t  it w o u l d  b e  a p p r o p r i a t e  to 
u s e  the fact or s e n u n c i a t e d  in S e c t i o n  804 such as d i r e c t  
d e p e n d e n c y  a n d  a v a i l a b i l i t y  of a l t e r n a t i v e s  as a m o n g  the 
factors t h a t  c an b e  u s e d  to e s t a b l i s h  w h a t  is c u s t o m a r y  and 
t r a d i t i o n a ? ; so C o n g re s s says th at  y o u  c a n n o t  m a k e  it s o le ly  a 
n e e d s - b a s e d  p r o g r a m  b u t  some e l e m en t s of d i r e c t  d e p e n d e n c y  can 
be c o n s i d e r e d  in p r o p e r l y  d e f i n i n g  t h e  t e r m  " c u s t o m a r y  and  
t r a d i t i o n a l . "  It ca n' t b e  s o l e l y  needs-based, b u t  some 
a s pe ct s of d e p e n d e n c y  can be b r o u g h t  into t he d e f i n i t i o n  of 
" c u s t o m a r y  a n d  t r a d i t i o n a l . "

S E N A T O R  FISCHER: T wo m o r e  b r i e f  questions. Now, I a m  g o i n g
to r e f e r  to t h e  b i l l  t h a t  just w e  adopted. O n  p a g e  2, lines 
12 a n d  13, r e f e r e n c e  is m a d e  to: th e r e g u l a t i o n s  shall p r o vi de  
a r e a s o n a b l e  o p p o r t u n i t y  to s a t is fy  t he s u b s i s t e n c e  uses. The 
q u e s t i o n  is, d o  w e  n e e d  to h a v e  t h a t  k i n d  of l a n g u a g e  in 
t here? C o u l d  t h is  p h r a s e  b e  eliminated, b e c a u s e  " re as on ab le  
op po rt u n i t y "  m a y  leave the w a y  open t o w a r d  t a k i n g  t he o p p o r­
tuni t y  a w a y  a l to ge th e r?

HORN: Well, I ' m  n o t  sure the l a n gu ag e is a b s o l u t e l y  n e c e s s a r y
to comply. However, I w o u l d  add t h a t  t h e  l e g i s l a t i v e  h i s t o r y  
of T i t l e  8 s p ea k s v e r y  s p e c i f i c a l l y  to t h e  c o n c e p t  of r e a s o n­
able opportunity. W h a t  t he state n e e d s  t o  b e  d o i n g  is to 
i de nt i f y  the c u s t o m a r y  an d t r a d i t i o n a l  us es  of a p a r t i c u l a r  
s t o c k  and  t h e n  set u p  a r e g u l a t o r y  p r o g r a m  t o  a f f o r d  the 
rural, customary, and t r a d i t i o n a l  u s e r s  a r e a s o n a b l e  o p p o r­
tu n i t y  t o  s a t i s f y  t h e i r  needs. Th is  l a n g u a g e  p a r a p h r a s e s  and



a l m o s t  p a r r o t s  e x a ct ly  some of the  l e g i s l a t i v e  history. In 
t e r m s  of its a b s o l u t e  necessity, it p r o b a b l y  is n ot a b s o l u t e l y  
necessary, b u t  it does b r i n g  it c l o s e r  into c o m p l i a n c e  w i t h  
t h e  g e n e r a l  a p p r o a c h  o u t l i n e d  in t h e  h i s t o r y  of T i t l e  8,

S E N A T O R  FISCHER: On p a g e  3, in t he m i d d l e  of the page, t he re
is S e c t i o n  5 e n t i t l e d  "No S u b s i s t e n c e  Defense." S o m e  of us 
h a v e  h a d  a li ttle p r o b l e m  w i t h  this p a r t i c u l a r  section. I'm 
n ot sur e w h e t h e r  t he q u e s t i o n  is a p p r o p r i a t e l y  a d d r e s s e d  to 
y o u  o r  to Dave Gayer, b u t  does this, in y o u r  view, r e n d e r  any 
c o n s t i t u t i o n a l  q u e s t io ns  a pro bl e m?

HORN: Let m e  o u tl in e  w h a t  m y  u n d e r s t a n d i n g  of this p r o v i s i o n
is a n d  see if it fits. T h e  w a y  I've re ad  the e n t i r e  bil l and 
h o w  it c o m p l i e s  w i t h  T i t l e  8 is t h a t  if t h e  state —  and this 
b i l l  a f f o rd s an o b l i g a t i o n  to i d e n t i f y  t he s u b s i s t e n c e  stocks, 
to i d e n t i f y  t h e  g ro up  of s u b s i s t e n c e  users, p r o v i d e  th os e 
p a r t i c u l a r  u se rs  t he p r e f e r e n t i a l  t r e a t m e n t  in t e rm s of w h e n  
t h e r e  is a shortage; and the  bill a u t h o r i z e s  state b o a r d s  to 
establish, basically, r e a s o n a b l e  b a g  limits and s e a s o n  lengths 
an d m e a n s  and m e t h o d s  to ta ke  t h e  s u b s i s t e n c e  resources. I 
h a v e  r e a d  t hi s  p a r t i c u l a r  s e c t i o n  to say t h a t  if the state has 
satisfied, if the e x e c u t i v e  b r a n c h  h as s a t i s f i e d  all of t h os e  
s t a t u t o r y  o b l i g a t i o n s  laid out in this measure, a nd so me  i n d i­
vid u a l  t h e n  comes a lo ng  at a l at e r d a t e  a f t e r  t h e  p a r t i c u l a r  
s u b s i s t e n c e  s e as on  is c l o s e d  on a g i v e n  species, a nd th en  
t a k e s  an anima l out of se ason or ov er  limit, w h a t  h a v e  you, 
t h a t  if t h e  state h as a f f o rd ed  t h e  r e a s o n a b l e  o p p o r t u n i t y  for 
a s u b s i s t e n c e  t a k i n g  in some o t h e r  p l a c e  and time, t h a t  i n d i­
vid u a l  c o u l d  n ot r a i s e  the defense, "Oh gee, I n e e d e d  it for 
s u b s i s t e n c e  pu r po s e s . "  You w o u l d  h a v e  to, basically, stay 
w i t h i n  t h e  c o n fi n es  of w h a t  t h e  s tate h a d  set up u: 3er the 
t e r m s  of this legislation.

I see t h a t  thi s is m o r e  of an issue r e l a t e d  to th e s^ate in 
its i nternal d e a li ng s and d e a l i n g  in t he a d ve nt  of some rece nt  
S u p r e m e  C o ur t d e c i s i o n  in A l a s k a  as o p p o s e d  to d e a l i n g  w i t h  
t h e  p a r t i c u l a r  c o m p l i a n c e  of the federal law. T h e  federal law 
says t h e  state w i l l  h a v e  s a t i s f i e d  its o b l i g a t i o n  if it 
i d e n t i f i e s  th e g r o u p  of s u b s i s t e n c e  u se r s and g i v e s  t h e m  the 
pref er en ce . A t  t h a t  point, the federal o b l i g a t i o n  will h a v e  
b e e n  s a t i s f i e d  by t h e  state.

S E N A T O R  HALFORD: Mr. Horn, w h e n  y o u  s poke of the p r e f e r e n c e  
s a i d  ru ra l r e s i d e n t s  w h o  " c u s t o m a r i l y  and t r a d i t i o n a l l y  use." 
C an I i nf e r from t h a t  t h a t  if t h e  s ta te  w e r e  to t a k e  a c t i o n  
t h a t  d e f i n e d  "c us to m a r y  and t r ad it i o n a l "  w i t h  a c u t o f f  date, 
t h a t  w o u l d  or w o u l d  not b e  legal? W h a t  w o u l d  th e e f f e ct s of, 
f or example, s a y i n g  "custo ma ry  a nd tr ad it i o n a l  as u s e d  in 
t h e s e  w a y s  b e f o r e  this date"?
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HORN: T h e  t h i n g  t h a t  w o u l d  h a v e  to b e  l o o ke d at w o u l d  b e  the
fact ua l issues a r o un d it a nd h o w  it complied. If it w e r e  
s u b j e c t  to r e v i e w  b y  b o t h  o u r s el ve s u n d e r  ou r m o n i t o r i n g  
o b l i g a t i o n s  or b y  a federal court, w h a t  t h e y  w o u l d  l o o k  to was 
t h e  c o n c e p t  th at  C o n gr es s laid ou t t h a t  c u s t o m a r y  and 
t r a d i t i o n a l  u s e  m e a n s  long e s t a b l i s h e d  an d im po r ta nt  uses. It 
r e l a t e s  to b o t h  e c o n o m y  and culture. W h e t h e r  or n ot tha t 
p e r m i t s  a ny cutoff, p r o b a b l y  not. T h e r e  w a s  some c o n s i d e r a­
ti o n  in C o n gr es s about e s t a b l i s h i n g  a p a r t i c u l a r  u se level.
A t  one time, t h e y  sa i d t h a t  s u b s i s t e n c e  us es  co ul d  n ot e x ce ed  
t h e  level of s u b s i s t e n c e  t a k i n g  t h a t  h as o c c u r r e d  o v e r  the 
p a s t  t e n  years. In this case, s in ce  t h e  l aw w a s  e n a c t e d  in 
1980, t h e y  w o u l d  fix as a u s e  level t he p e r i o d  from 1970 to 
1980. C o n g r e s s  e x p r e s s l y  r e j e c t e d  t h e  idea of a p a r t i c u l a r  
u s e  level, b u t  t h e y  d i d  l eave th e t e r m s  of l i m i t a t i o n  and 
c u s t o m a r y  a nd t ra di t i o n a l  u se so t h a t  I t h i n k  the s tate has 
f l e x i b i l i t y  to d e t e r m i n e  w i t h i n  t he c o n c e p t  of w h a t  is long 
e st ab lished, w h a t  is important. T o  m o v e  it around, I d on 't  
t h i n k  y o u ' r e  g o i n g  to b e  lock ed  In a n d  the state w o u l d  be 
l o c k e d  in to a p a r t i c u l a r  u se level, b u t  to go to t h e  ot he r 
e x t r e m e  a nd say th e  b a s e  that w e ' r e  g o i n g  to m e a s u r e  off of is 
t he s u b s i s t e n c e  t a ke  ov er  the last t e n  years, for example, I 
t h i n k  t h a t  w o u l d  c l e a r l y  be p r o h i b i t e d  b e c a u s e  C o n gr es s 
e x p r e s s l y  r e j e c t e d  t h a t  type of an approach.

S E N A T O R  HALFORD: W h a t  if the state t o o k  t h e  a p p r o a c h  th at
p r e f e r e n c e  d i d n ' t  a p p l y  to a ny indiv id ua l w h o  h a d  not at any 
t i m e  p r i o r  to X da te  c u s t o m a r i l y  or t r a d i t i o n a l l y  e x e r c i s e d  
a n y  s u b s i s t e n c e  use?

HORN: T h a t  a p p r o a c h  was also c o n t e m p l a t e d  b y  Congress. At
one time, one of the p e n d i n g  measures, and I think, if m y  
r e c o l l e c t i o n  is correct, s u p p o r te d b y  the  I n t e r io r D e p a r t m e n t  
in th e p r i o r  administration, w o u l d  h a v e  fixed a dat e tha t  said 
a n y b o d y  b o r n  a ft er  a c e rt ai n d at e w a s  no lo nger e li gi b l e  for 
s u bs istence. Cong re ss  e x p r e s s l y  r e j e c t e d  t h a t  a p p r o a c h  as 
well. So, I t h i n k  that, again, any a t t em p t to fix a r b i t r a r y  
d a t e s  w o u l d  run afoul of the c o n g r e s s i o n a l  intent as e x p r e s s e d  
b y  t h o s e  p r o v i s i o n s  th at  w e r e  c o n s i d e r e d  and e x p r e s s l y  r e­
jected.

S E N A T O R  HALFORD: H o w  does an indivi d ua l e s t a b l i s h  a cu st o m a r y
a n d  t r a d i t i o n a l  p r i o r i t y  for a u s e  w h i c h  t h e y  h a v e  n e ve r 
p r e v i o u s l y  e xercised?

HORN: I t h i n k  t h a t  is t h e  r e a s o n  the p r o g r a m  w a s  d e s i g n e d  and
a i m e d  r e a l l y  at a community, residency, area w i d e  t y p e  of a 
basis, n ot so m u c h  a im ed  at i nd iv i d u a l s  b u t  w h a t  has b e e n  the 
t r a c k  r e c o r d  in th is  g i v e n  c o m m u n i t y  o v e r  a p e r i o d  of time. 
T h a t  is w h a t  t he p r o g r a m  peg s  off of —  t h e  c o m m u n i t y  uses 
r a t h e r  p a r t i c u l a r  individuals.
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S E N A T O R  HALFORD: W h a t  if t h e  c o m m u n i t y  d i d n ' t  e x i s t  at the
t i m e  l e g i s l a t i o n  w a s  passe d?

HORN: Well, t h e n  I t h i n k  y o u ' v e  g o t  a c as e w h e r e  it's p r e t t y
c l e a r  t h a t  y o u  d o n ' t  h a v e  a c u s t o m a r y  and  t r a d i t i o n a l  u s e  in 
t h a t  community. Moreover, C o n g r es s has m a d e  it v e r y  cl ea r 
t h a t  t h e y  e x p e c t e d  t h a t  t h in gs  c o u l d  c h a n g e  o v e r  t i m e  in 
A l a s k a  a n d  t h a t  a c e r t a i n  c o m m u n i t y  t h a t  at one s t a g e  m a y  hav e 
b e e n  rural, m a y  no l on ge r  b e  rural b e c a u s e  of a g r o w i n g  
popul at io n,  c h an g e in t he local economy. It's n o t  i n t e n d e d  to 
b e  a s t a t i c  program, it's i n t e n d e d  to b e  a f l e x i b l e  p r o g r a m  
r e f l e c t i n g  t he facts and t r e n d s  t h a t  a r e  o c c u r r i n g  in a g i v e n  
p e r i o d  of time.

S E N A T O R  HALFORD: In a s s e s s i n g  c u s t o m a r y  a nd t r a d i t i o n a l  use,
w o u l d  t h e  state b e  c o m p e l l e d  to go b a c k  f r o m  t o d a y ' s  d a t e  and 
e s t a b l i s h  t h a t  on th at  ba si s or w o u l d  it b e  p e r m i s s i b l e  t o  go 
b a c k  to th e A N I L C A  p a s s a g e  d a t e  a n d  e s t a b l i s h  t h a t  b a s e  u s e  
for c u s t o m a r y  and t ra d i t i o n a l  p r i o r  to t h at  date?

HORN: I t h i n k  it's got  to be a r u l e  of reason, to t a k e  a l o o k
again, t h e  c r i te ri a  w o u l d  b e  long e s t a b l i s h e d  a n d  i m p o r t a n t  
use. T o  l o o k  at w h a t  t h e  g e n er al  t r e n d s  are  o v e r  time. R e­
member, in addition, in l o o k i n g  at t h e  q u e s t i o n  of c u s t o m a r y  
a nd traditional, Cong re ss  i n d i c a t e d  it w a s  p e r m i s s i b l e  to 
b r i n g  in t he 804 c r i t e ri a to som e d e g r e e  of d i r e c t  d e p e n d e n c y  
and a v a i l a b i l i t y  of alternatives, a n d  those, a m o n g  o t h e r  
factors, c o u l d  b e  b r o u g h t  into t he e q u a t i o n  to d e c i d e  w h a t  was 
a r e a s o n a b l e  level of c u s t o m a r y  and t r a d i t i o n a l  use.

S E N A T O R  HALFORD: A n o t h e r  question: w e  hear, b a c k  a nd forth,
t he t e r m  "federal m a n a g e m e n t . "  A s  I r e a d  t he A N I L C A  l e g i s­
lation, it p r o v i d e s  for federal m a n a g e m e n t  of s u b s i s t e n c e  
r e s o u r c e s  if the  state d o e s n ' t  b a s i c a l l y  do t h e  same thing. 
Now, w o u l d  y o u  e x pl a in  t h e  m e c h a n i s m s  a nd t h e  p r o c e s s  t h a t  
w o u l d  b e  f o l l ow ed  if, for example, t h e  federal g o v e r n m e n t  w e r e  
to t a k e  o v e r  su bs is t e n c e  ma nagement, a n d  its p o t e n t i a l  e ff ec t 
on o t h e r  management.

HORN: Let m e  o u tl in e  this. In the w a k e  of t h e  l e t t e r  t o  the
G o v e r n o r  last S e p t e m b e r  i n s t r u c t e d  t h e  F i s h  & W i l d l i f e  S e r v i c e  
w h i c h  h a s  b e e n  g iv en  the a d m i n i s t r a t i v e  lea d  w i t h i n  t h e  
D e p a r t m e n t  of t h e  I n t e r i o r  on th is  q u e s t i o n  of s u b s i s t e n c e  in 
A l a s k a  to b e g i n  m a k i n g  c o n t i n g e n c y  p l a n s  t h a t  in t he e v e n t  —  
and l et m e  j u s t  reiterate, t h e  e v e n t  t h a t  w e  are n ot i n­
te r e s t e d  in h a v i n g  oc cu r  at all —  t h a t  w e  w o u l d  h a v e  to, 
basically, a s s um e the r e s p o n s i b i l i t i e s  m a n d a t e d  u n d e r  805(d). 
L et m e  j u s t  o u tl in e the b a s i c  points. First, w e  w o u l d  t r y  to 
t h e  d e g r e e  t h a t  w e  could, to u s e  t h e  e x i s t i n g  st at e a d v i s o r y  
c o u n c i l  s y s t e m  to s a t i sf y t he r e g i o n a l  a d v i s o r y  c o un ci l



r e q u i r e m e n t  in 805. Secondly, w e  w o u l d  t r y  to m a k e  e f f o r t s  to 
c o n t r a c t  for in fo r m a t i o n  to b e  o b t a i n e d  f r o m  t h e  S t a t e  D e­
pa r t m e n t  of Fiivh a nd Game. W e ' r e  n o t  n e c e s s a r i l y  i n t e r e s t e d  
in t r y i n g  to set u p  our o wn d i v i s i o n  of s u b s i s t e n c e  to g a t h e r  
t h e  t y p e  of i n f o r m a t i o n  t ha t is n e c e s s a r y  to e s t a b l i s h  w h o  the 
u s e r s  are and w h a t  th es e c u s t o m a r y  and t r a d i t i o n a l  l ev el s  are. 
So, w e  w o u l d  t r y  to, basically, t h r o u g h  contract, a c q u i r e  th at  
i n f o r m a t i o n  f r o m  the state. In t e rm s of t h e  r e g u l a t o r y  
approach, w h a t  w e  w o u l d  e n d e a v o r  to do w o u l d  be working, 
t a k i n g  t h e  a d v i c e  from the  councils, t a k i n g  the i n f o r m a t i o n  
t h a t  w e  h a d  o b t a i n e d  u n d e r  c o n t r a c t  fr om  t h e  state, e x a m i n i n g  
w h o  t h e  rural, c u s t o m a r y  a nd t r a d i t i o n a l  u s e r s  were, t r y  to 
fi x in o u r  m i n d s  w h a t  a reasonable, n o n - w a s t e f u l  level of 
s u b s i s t e n c e  u s e  t h a t  is e n t i t l e d  to t h e  p r i o r i t y  w o u l d  be, and 
then, p r o v i d e  to t h e  state g u i d a n c e  and s a y  t h a t  in a p a r t i c­
ul a r  a r e a  on thi s m o o s e  s t o c k  or this f i s h e r y  area, h e r e  is 
w h a t  w e  t h i n k  is n e c e s s a r y  to b e  p r o v i d e d  to t he s u b s i s t e n c e  
g r o u p  in o r d e r  to, on the federal lands, to, basically, 
s a t i s f y  t h e i r  T i t l e  8 requirements. W e  w o u l d  then, also, at 
t h e  s a m e  t i m e  not e to the st at e  t h a t  if t h e  state did not 
v o l u n t a r i l y  a do pt  t h a t  guidance, w e  w o u l d  t h e n  b e  r e q u i r e d  to, 
in essence, p r e e m p t  s tate r e g u l a t i o n s  on federal lands and 
t h e n  s u b s t i t u t e  our own. In o t h e r  words, say no, t h a t  sinco 
y o u r  r e g u l a t i o n  d i dn 't  f o ll ow  the g u i d a n c e  t h a t  w e  e s t a b l i s h e d  
a n d  s i n c e  w e  do h a v e  the o b l i g a t i o n  to p r o v i d e  for s u b s i s t e n c e  
on federal land, w e  are g o i n g  to p r e e m p t  a n d  stop co m me r c i a l  
t a k i n g  o r  st op  sport h u n t i n g  or stop so me  o t h e r  form of 
c o n s u m p t i v e  u s e  to e nsure t h a t  t h e  s u b s i s t e n c e  p r e f e r e n c e  was 
p r o p e r l y  t a k e n  care of. A t  th a t s ta ge  of t h e  game, w e  w o u l d  
t h e n  ste p b a c k  a nd t h e n  t he s t at e would, basically, r e a ss er t  
or r e s u m e  c o nt ro l ov er  tha t p a r t i c u l a r  s t o c k  or t h a t  p a r t i c­
ul a r  s p ec i es  on the federal land. T h e  o t h e r  m a j o r  p r o b l e m  
t h a t  w o u l d  l i k e l y  crop up, of course, is t h a t  in Alaska, w e  
ar e d e a l i n g  some h i g h l y  m i g r a t o r y  creatures: c a r i b o u  do n' t 
s t a y  put, f i s h  d o n ' t  stay put. O n e  of the o u t s t a n d i n g  
q u e s t i o n s  t h a t  has n o t  b e e n  a n s w e r e d  y e t  is w h a t  t y p e  of the 
a u t h o r i t y  t h e  federal g o v e r n m e n t  m a y  h a v e  in o r d e r  to re ac h 
o v e r  and p r e e m p t  state r e g u l a t i o n s  on a d j a c e n t  state land to 
e n s u r e  t h a t  t h e  m o o s e  m a d e  it from t h a  s t at e l a n d  to t he 
fed e ra l la nd  in o r d e r  to tak e ca re  of t h e  s u b s i s t e n c e  users. 
Conversely, w h a t  t y p e  of a u t h o r i t y  m i g h t  w e  h a v e  to in te rc ed e 
in c o m m e r c i a l  f i s h i n g  to e n su re  t h a t  X  n u m b e r  of s a l m o n  g ot up 
a r i v e r  t o  p r o v i d e  for t he s u b s i s t e n c e  re quirements. T h at ' s a 
m a j o r  c o n c e r n  tha t  I ha v e a bo ut  t h e  p o t e n t i a l  impa ct  on state 
m a n a g e m e n t  o v e ra l l if w e  are c o m p e l l e d  to st ep  in.

S E N A T O R  H ALFORD: Y o u  d o n ' t  k n o w  w h a t  t h e  legal r a m i f i c a t i o n s
of t h a t  w o u l d  be, w h e r e  the d e c i s i o n  in t e r m s  of a u t h o r i t y  
w o u l d  be?
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HORN: I w i l l  tell y o u  t h a t  th i s is o b v i o u s l y  g o i n g  to b e  an
i s su e t h a t  s o m e d a y  w o u l d  b e  r e s o l v e d  in t h e  c o u r t s  a n d  o b­
v i o u s l y  I w o u l d  t r y  to t a k e  m y  cues fr o m t h e  solicitor, b ut 
w e ' v e  d o n e  a lot of w o r k  o n  thi s issue. It's b e e n  one  tha t 
w a s  d i s c u s s e d  at g r e a t  l e ng th s w i t h  the j o i n t  b o a r d s  in 1982. 
T h e  r e c e n t  t r e n d  of federal ca se  l a w  h a s  b e e n  to a u t h o r i z e  the 
f ederal g o v e r n m e n t  t o  e x e r c i s e  thi s t y p e  of p r e e m p t i v e  
authority. T h a t  h as b e e n  t h e  t r e n d  in c a s e  law. M y  s u s p i ci on  
is t h a t  e v e n  if thi s a d m i n i s t r a t i o n  o r  d e p a r t m e n t  c h o s e  n ot to 
e x e r c i s e  t h a t  t y p e  of authority, if y o u  end u p  in t h e  ri gh t  
f ederal judiciary, w e  m a y  w e l l  b e  c o m p e l l e d  t o  e x e r c i s e  that 
t y p e  of p r e e m p t i o n  g i v e n  t h e  t r e n d s  in fede ra l ca se  law.

S E N A T O R  HALFORD: W i t h  r e g a r d  to the w a y  the fede ra l g o v e r n­
me n t  w o u l d  t a k e  o v e r  m a n a g e m e n t  for t h i s  s p e c i f i c  purpose, it 
s o u n d e d  like y o u  said it w o u l d  b e  k i n d  of a t w o - t i e r  o p e r a­
tion. O n e  t h a t  the federal g o v e r n m e n t  w o u l d  ta ke  o v e r  t h r o u g h  
t he r e g i o n a l  c o u n ci ls  a s y s t e m  t o  r e c o m m e n d  re g ul ations. If, 
in fact, t h o s e  r e g u l a t i o n s  w e r e  a d o p t e d  at t h a t  p o i n t  on a 
s p e c i f i c  s p e c i e s  and  p o p u l a t i o n  basis, b a s e d  on a s u b s i s t e n c e  
need, a n d  if t h e  s ta te  follo ws  t h o s e  r e c o m m e n d a t i o n s  at t h a t  
point, t h e n  t h e  s tate w o u l d  still m a i n t a i n  manag em e nt .

HORN: In o t h e r  words, the s ta te  w o u l d  b e  o ur s u r r o g a t e  or our
agent. In o t h e r  words, the state would, basically, r e m a i n  in 
c o n t r o l  as l o n g  as t h e y  t o o k  o u r  a d v i c e  a nd d i d n ' t  deviate.
T h e  u l t i m a t e  d e c i s i o n  m a k i n g  a u t h o r i t y  w o u l d  r e s t  w i t h  the 
I n t e r i o r  Department, federal government, a nd n o t  r e s t  w i t h  the 
state. T h e  s t at e c o u l d  m a i n t a i n  control, basically, b y  
a c c e p t i n g  guidance.

S E N A T O R  HALFORD: In the s ec on d tier, t h e  fede ra l g o v e r n m e n t
w o u l d  a c t u a l l y  be t h e  e n f o r c e m e n t  a g e n c y  as w e l l ?

HORN: W h e n  y o u  say s e c o n d  t ie r. . . ?

S E N A T O R  HALFORD: I ' m  t a l k i n g  about, in a federal t a k e o v e r
situation, t h e  federal g o v e r n m e n t  d o e s  c o n t r a c t  w i t h  the state 
and t h e  state, basically, does t h e  m a n a g e m e n t  and doe s the 
e n f o r c e m e n t  p r o v i d e d  it is c o n s i s t e n t  w i t h  y o u r  guidelines.
If t h e  s tate faile d to do that, t h e n  t he e n t i r e  s t r u c t u r e  w i t h  
r e g a r d  to s u b s i s t e n c e  u s e  in t h o s e  a reas w o u l d  b e  u n d e r  
federal m a n a g e m e n t  and federal e n f o r c e m e n t ?

HORN: T h a t  is correct. In o t h e r  words, if t h e  s ta te  d i d  not
cooperate, d i d  n ot a c c e p t  o ur guidance, a n d  w e  h a d  to e xercise 
our p r e e m p t i v e  authority, t h e n  we, b asically, w o u l d  h a v e  
federal e n f o r c e m e n t  o f f i c i a l s  on the ground. W e  w o u l d  b e  out 
a c t i v e l y  p r o m u l g a t i n g  federal r e g u l a t i o n s  w h i c h  w o u l d  set 
seas on s a n d  b a g  limits and t h i n g s  of t h a t  nature. T h a t  is 
a s s u m i n g  t h a t  w e  d i d n ' t  g et t he c o o p e r a t i o n  from t h e  state.

Horn/Page 10
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S E N A T O R  HALFORD: W h e n  y o u  s t a r t e d  t h r o u g h  that, y o u  sa y th at
t h a t  w o u l d  b e  s p e c i f i c  spec i es  a nd p o p u l a t i o n s  a f t e r  e s t a b­
li s h i n g  a s u b s i s t e n c e  n e e d  w i t h  th at  speci es  a n d  p o p u l a t i o n ?

HORN: T h a t  is correct. W e  would, basically, b e  r e q u i r e d  to
do w h a t  t he state, at least in our m i n d  if it w a n t s  to c o m p l y  
w i t h  T i t l e  8, is r e q u i r e d  to do and t h a t ' s  i d e n t i f y  t h e  
p a r t i c u l a r  s tocks and set the a p p r o p r i a t e  l e ve ls  and  u s e  
le vels and do the n e c e s s a r y  s p e c if ic  a l l o c a t i o n s  to t a k e  car e 
of t h e  s u b s i s t e n c e  preference. We would, in essence, h a v e  to 
do t h e  same t h i n g  b e c a u s e  w e  w o u l d  be u n d e r  t h e  same s t a t ut or y 
regime, T i t l e  8.

S E N A T O R  HALFORD: It's amazing to m e  t h a t  w h a t  I ' m  h e a r i n g
a b o u t  federal i n t e r v e n t i o n  sounds like a m o r e  logical, m o r e  
specific, and a m o r e  rational a p p r o a c h  t h a n  t h e  s t a t e  has 
t a k e n  so far b e c a u s e  w e  h a v e n ' t  b e e n  s p e c i f i c  in areas, in 
identific at io ns , n e a r l y  to the d e g r e e  t h a t  w e  s h o u l d  hav e 
been. W e  h a v e n ' t  b e e n  spe ci f ic  in spec ie s a nd popu Da ti on s.
T h e  t h i n g s  t h a t  are b a d  a bout federal m a n a g e m e n t  s o u n d  like 
t h e y  m i g h t  b e  b e t t e r  than, at least, the w a y  t h e  s t a t e  has 
b e e n  m a n a g i n g  it recently. That is m y  conclusion.

HOxN: I t h i n k  that, frankly, the bill t h a t  is b e f o r e  the
c o m m i t t e e  n o w  y i e l d s  t h e  s p e c i f i c i t y  t h a t  w e  h a v e  d i s c u s s e d  so 
far. I gu es s  I h a v e  b e e n  c o m p a ri ng  w h a t  o ur p r o g r a m  w o u l d  
l o o k  like if w e  w e r e  c o m p e l l e d  to in te r v e n e  v e r s u s  w h a t  the 
s t a t e  p r o g r a m  w o u l d  l o ok  like u n d e r  th is  measure. In essence, 
o ur p r o g r a m  w o i l d  lo ok  like t hi s m e a s u r e  ju st  w i t h  t h e  feds in 
c o n t r o l  i n s t e a d  of the state in control.

S E N A T O R  HALFORD: A  sp ec i f i c  q u e s t i o n  w i t h  r e g a r d  to t he bill
d r a f t  in front of me: on p a g e  4, I a s k e d  y o u  a q u e s t i o n  
s o m e t h i n g  a bo ut  th is  before, the d e f i n i t i o n  of rural area.

(There is some c o n f u s i o n  h e r e  o v e r  the c o r r e c t  draft.)

Pa ge  4, line 29 d e s c r i b e s  t he c o m m u n i t y  or area of t h e  state 
in w h i c h  the n o n c o m m e r c i a l  c u s t o m a r y  a nd t r a d i t i o n a l  u s e  of 
fish or g a m e  for p e r s o n a l  or family c o n s u m p t i o n  is a s i g­
ni f i c a n t  c h a r a c t e r i s t i c  of the e c o n o m y  of a c o m m u n i t y  or area. 
In y o u r  opinion, if th at  w e r e  c h a n g e d  from a s i g n i f i c a n t  
c h a r a c t e r i s t i c  to a p r i n c i p l e  characteristic, w o u l d  t h a t  still 
m e e t  t h e  r e q u i r e m e n t s  of ANIL C A?

HORN: I t h i n k  t h a t  is e s s e n t i a l l y  t he same. In o t h e r  words,
w h a t  y o u  are l o o k i n g  for is d i f f e r e n t  legal terms, and do yo u 
w a n t  t o  u s e  "s ig ni fi ca nt , " "important," "principal"... I t h i n k  
t h e y ' r e  all b a s i c a l l y  w i t h i n  t h e  g a m b i t  of w h a t  C o n g r e s s  i n­
tended.
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S E N A T O R  ZHAROFF: O n  a f o ll ow  u p  h e r e  on t he p r e v i o u s
q u e s t i o n  fr o m S e n a t o r  H a l f o r d  in the context, if a c o m­
m u n i t y  o r  an are a is r e l o c a t e d  into a n o th er  area w h e r e  they 
are n o t  t r a d i t i o n a l l y  t he inhab it an t s of an area. I can 
t h i n k  of t w o  situations. D u r i n g  th e 1964 earthquake, there 
w e r e  t w o  c o m m u n i t i e s  t h a t  w e r e  r e l o c a t e d  into o t h e r  areas 
in w h i c h  they, t h e y  w e r e  n o t  in the area in w h i c h  t h e y  we re  
o r i g i n a l l y  located. H o w  does a s it ua ti on  like this rece i ve  
p r o t e c t i o n  u n d e r  803 a n d  804?

HORN: Well, w h a t ' s  tha t old e u p h e m i s m  —  h a r d  cases ir-'.ke
h a r d  law. I t h i n k  tha t y o u  c o u l d  p i c k  and w e  c o u l d  gc 
t h r o u g h  a n u m b e r  of factual c ir cu m s t a n c e s  win "e it m i g h t  be 
v e r y  d i f f i c u l t  for m e  in a v e r y  e s o t er ic  legal sense to say 
w h a t  is legal an d w h a t  is not. I t h i n k  that the  bill her e 
a n d  t h e  g e n e r a l  a p p r o a c h  th at  T i t l e  8 outl in es  is to m a k e  
th is  a fact ua l  p r o g r a m  to deal in t he realms of e q ui ty  and 
reason. If y o u  h a v e  some sort of an act of God, an e a r t h­
quake, t h a t  m a k e s  folks m o v e  a nd relocate, obviously, I 
t h i n k  t h e  s ta t e w o u l d  h a v e  m o r e  tha n a d e q ua te  f le xi bi l it y 
u n d e r  t h i s  measure. I t h i n k  T it l e 8 w o u l d  in tend that 
e q u i t a b l e  m e a s u r e s  a n d  e q u i t a b l e  steps be t a k e n  to deal 
w i t h  t h e  i n t e r es ts  of p e o p l e  w h o  h a d  b e e n  d i s p l a c e d  b y  an 
a c t i v i t y  like that. I'm n ot sure t h a t  I c ou ld  tell y ou 
c a t e g o r i c a l l y  t h a t  in thf event of an ea rt h q u a k e  a nd a 
c o m m u n i t y  is r e l o c a t e d  w h e t h e r  th e law should, indeed, p r o­
v i d e  for gu arantees, b u t  I t h i n k  that the general st ructure 
of t h e  p r o g r a m  is to be r e a s o n a b l e  and equitable, and if 
t a k i n g  c ar e of t h a t  c o m m u n i t y ' s  in terest was b o t h  r e a s o n­
able  and equitable, I t h i n k  y o u ' d  h a v e  an e x c e l l e n t  case 
b o t h  b e f o r e  an e x e c u t i v e  d e c i s i o n  m a k i n g  b o d y  or a court of 
l a w  in ca se  t h e  d e c i s i o n  came t h a t  far.

S E N A T O R  ZHAROFF: I c o u l d  see t h a t  as a p o t e n ti al  problem.
Of course, if t he p r e d i c t i o n s  are true, we are l o ok in g at 
a n o t h e r  m a j o r  n a t u r a l  d i s a s t e r  h e r e  in the n e x t  ten, 
fifteen, t w e n t y  years.

S E N A T O R  S TU RG ULEWSKI: Senator, yo u do n' t k n o w  s o m e t h i n g  we
d o n ' t  know, do you?

S E N A T O R  ZHAROFF: I a uess I'm a littlr bit c o n c e r n e d  b e­
cau s e  q u i t e  o f t e n  w e  find o u r s el ve s Ox our c o m m u n i t i e s  r e­
loc a t i n g  into a re as  t ha t  m a y  be a l ittle b it m o r e  a c c e s­
sible. I c a n  see a p a r t i c u l a r  u s e r  g r o up  u s i n g  an area 
t h a t  is unoc cu pi e d,  b u t  b e c a u s e  of some ne ed  to m o v e  or to 
r e l o c a t e  t h a t  t h a t  h a p p e n s  to be an area tha t is i dentified 
for relocation.
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HORN: I t h i n k  that, in general, t he c o n c e p t  of m o v e m e n t
w a s  a d d r e s s e d  b y  Congress. T h e y  u n d e r s t o o d  th a t in Bush 
A l a s k a  t h e r e  is q u i t e  a b i t  of movement. Y ou know, y o u  go 
from v i l l a g e  to f is h camp, s o m e p la c e to, basically, g a t h e r  
berries, m o v e  u p  to i n t e r c e p t  m o o s e  m o v e m e n t  or c a r i b o u  
migration. T he l e g i s l a t i v e  h i s t o r y  m a k e s  it cl ea r t h a t  
t h e y  e x p e c t e d  p e o p l e  to b e  ab l e to m o v e  a r o u n d  a n d  m o v e  
a r o u n d  freely, u n d e r s t a n d i n g  the  n a t u r e  of t he l i f e s t y l e  in 
t h e  A l a s k a  Bush. I t h i n k  tha t the p r o g r a m  is d e s i g n e d  to 
deal w i t h  that, w h i c h  is w h v  it w a s  d e a l t  w i t h  a r es id e n c y -  
ar ea  t y p e  of a p r o g r a m  so t-iat if y o u  step ove r the line, 
y o u  d o n ' t  lose som e thing. In th e p a r t i c u l a r  case that 
y o u ' r e  t a l k i n g  about, I g u e s s  I n e v e r  h e a r d  in all t he 
c o n v e r s a t i o n s  I h a d  in the  p r o c e s s  d u r i n g  the c on g re s s i o n a l  
co ns ideration, a n y  t a l k  about c o m p l e t e  c o m m u n i t y  r e l o c a­
tion. I m u s t  c o n f e s s  t h a t ' s  a n e w  one for me, b u t  u h e  idea 
of i n di vi du a ls  r e l o c a t i n g  or g r o u p s  m o v i n g  a r o u n d  in a 
g e n er al  ar ea  to s a t i s f y  s e asonal demands, I t h i n k  t h a t  
w o u l d  be v e r y  c l e a r l y  p r o v i d e d  for u n d e r  b o t h  t he p e n d i n g  
b il l a n d  the federal statute.

S E N A T O R  ZHAROFF: I b e l i e v e  in the case of the 1964 e a r t h­
quake, C h e n e g a  w a s  t h e  c o m m u n i t y  t h a t  w a s  r e l o c a t e d  and 
al so  Afognak.

S E N A T O R  FAHRENKAMP: W h e n  w e  t a l k  a b ou t t he m a n a g e m e n t  of
fish an d  game, w h o  a c t u a l l y  t o d a y  is m a n a g i n g  fish a nd gam e 
in the S t a t e  of A l a s k a  in federal areas?

HORN: T h e  S t a t e  of A l a s k a  sets all s e a so ns  and b a g  limits,
m e t h o d s  and m e a n s  of taking. We h a v e  no r e s p o n s i b i l i t y  in 
t h a t  p a r t i c u l a r  field.

S E N A T O R  FAHRENKAMP: A N I L C A  says t h a t  if w e  do n' t  m a n a g e
t ho se  fish and g a m e  o .i f ederal m a n a g e  ;nt areas in c o m­
pl i a n c e  w i t h  ANILCA, t h e n  the  federal go ve rn m en t w o u l d  take 
over, fish a n d  g a m e  w o u l d  t a k e  over, what, s u b s i s t e n c e  
m a n a g e m e n t  or all m a n a g e m e n t ?

HORN: Basically, it w o u l d  ta ke  o v e r  su bs is t e n c e  m a n a g e­
ment, b u t  indirectly, it w o u l d  h a v e  an eno rm ou s e ff ec t on 
o t he r m a n a g e m e n t  b e c a u s e  w h a t  w e  w o u l d  do is, w e ' d  be 
r e q u i r e d  to set u p  s e a so n al  a r r a n g e m e n t  and r e g u l a t o r y  
a r r a n g e m e n t s  t h a t  w o u l d  p r o v i d e  for t h e  s u b s i s t e n c e  users. 
T h o s e  r e g u l a t i o n  would, in essence, p r e e m p t  s tate r e g u­
lations in all o t h e r  areas: commercial, sport, n o n - r e s i d e n t  
g u i d e d  hunting. In o t h e r  words, t h e  state w o u l d  always 
s t a n d  s e co nd  in line. W e  w o u l d  set t h e  r e g u l a t i o n s  first 
up on subsistence, a nd t h e n  state r e g u l a t i o n  of all o t h e r  
a s p e c t s  of t a k i n g  of fish and gam e w o u l d  h a v e  to, in 
essence, c o m p l y  w i t h  the fed er a l seas on s and a r ra ng e m e n t s  
set up for subsistence.
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S E N A T O R  FAHRENKAMP: In P ar k Service, Fi s h & Wildlife, BLM,
all t h e  r e s t  of t h e  m a n a g e m e n t  p l a n s  th at  are g o i n g  in now, 
t h e  r e g u l a t i o n  of the fish and g a m e  a nd th at  k i n d  of stuff 
is n o w  state?

HORN: T h a t  iL correct. T h e  only, t h e  re si d u a l  a u t h o r i t y
t h a t  w e  h a v e  is t h a t  if at any ' ^me, any  of t h e  federal 
l an d m a n a g i n g  agen ci es  w e r e  to ctnclude, for example, th at  
t h e  s t a t e  w e r e  p e r m i t t i n g  o v e r  h a r v e s t  of m o o s e  or e x c e s­
sive h a r v e s t  of salmo n or s o m e t h i n g  like that, the law 
e m p o w e r s  us to c l o s e  t h o s e  areas to taking. We, basically, 
c a n n o t  s u b s t i t u t e  and say, gee, in t he W r a n g e l l - S a i n t  Elias 
N a t i o n a l  Preserve, we d on ' t like y o u r  Dali sheep season, we 
t h i n k  it's t oo lon g or w e  d o n ' t  like the curl requirement; 
T h e  P a r k  S e r vi ce  do es  not h a v e  t h e  authority, in m y  mind, 
t o  s u b s t i t u t e  its j ud gm e n t  and step in a n d  say, gee, w e ' r e  
g o i n g  to op en  t he seaso n  and h a v e  it X i n s t e a d  of Y; w e ' r e  
g o i n g  to h a v e  t he curl r e q u i r e m e n t  A  inst ea d of B. W e  do 
h a v e  t h e  r esidual a u t h o r i t y  to cl os e  t he area if w e  t h i n k  
t h a t  t he species of t he game p o p u l a t i o n s  are b e i n g  harmed, 
b u t  w e  d o n ' t  h a v e  t he a u t h o r i t y  to set up s u b s t i t u t e  
h u n t i n g  an d  fishi ng  seasons in lie u of t h e  state.

S E N A T O R  FAHRENKAMP: Does th e federal g o v e r n m e n t  c o n s i d e r
Dali s h e e p  as a s u b s i s t e n c e  animal?

HORN: It depends. Ba s ed  on the r e v i e w  t h a t  w e  h a v e  seen
of t h e  state program, in some p ar ts  of t he state t h e r e  has 
b e e n  no c u s t o m a r y  and t ra di t i o n a l  use of Dali sheep. Yet, 
in o t h e r  p ar ts  of t h e  state, I k n o w  one, for e x a m p l e  —  
K a k t o v i k  on the N o r t h  Slope —  it has  b e e n  c u s t o m a r y  and 
t r a d i t i o n a l  for t h o s e  folks to ta ke  Dali sheep for s u b­
sist e n c e  purposes. It is an area s to ck  s p e c i f i c  a r r a n g e­
ment.

S E N A T O R  FAHRENKAMP: In the t r e n d  of case law t h a t  y ^ u  w e r e
t a l k i n g  about, c an y o u  off t h e  cuff t h i n k  of any a r e a  in 
t h e  S t a t e  of A l a s k a  th at  w o u l d  not  b e  —  y o u  w e r e  t a l k i n g
a b o u t  t h e  m i g r a t i o n  of t h e  anim a ls  or the fish or w h a t e v e r
—  ca n y o u  t h i n k  of any area w i t h i n  the St at e of A l a s k a  
t o d a y  t h a t  w o u l d  n o t  in some w a y  or o t he r a f f e c t  t he fish 
or t h e  w i l d l i f e  w i t h i n  t he federal areas?

HORN: I t h i n k  w i t h i n  the fisheries, I w o u l d  b e  a w fu ll y
h a r d - p r e s s e d  to find one w h e r e  th e f i s h e r y  a nd t h e  m o v e m e n t  
of s a l m o n  do e s not s o m e h o w  impinge on federal land. I
t h i n k  w e  c o u l d  p r o b a b l y  go t h r o u g h  and p i c k  u p  on c e r t a i n
species, Dali s h ee p in l i m it e d areas, m a y b e  t h e  central 
A l a s k a  Range, m o o s e  in some areas w h e r e  t h e  state has 
f a i r l y  l ar ge  b l o c k s  of land w h e r e  y o u  p r o b a b l y  ha v e
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r e s i d e n t  m o o s e  p o p u l a t i o n s  t h a t  n e v e r  l e a v e  st a te  o w n e r­
ship, b u t  for m o s t  of y o u r  caribou, for y o u r  waterf ow l,  for 
y o u r  fisheries, m o s t  of t h e m  m o v e  a r o u n d  e n o u g h  t h a t  the y 
h i t  b o t h  s t at e a nd federal lands and w o u l d  b e  a f f e c t e d  b y  a 
fede ra l intervention.

S E N A T O R  ELIASON: D u r i n g  t he l as t p u b l i c  hearing, it w as
r e f e r e n c e d  to m e  to p o s s i b l e  c o n g r e s s i o n a l  inte n t w h e r e  
t h e y  i d e n t i f i e d  c i ti es  in A l a s k a  w h i c h  w o u l d  b e  c o n s i d e r e d  
urban. W o u l d  y o u  p u t  it all into cont e xt ?

HORN: T h e  q u e s t i o n  came up, obviously, w h e n  C o n g r e s s
c r a f t e d  th is  t e r m  rural, c u s t o m a r y  a n d  tr ad i tional, w h a t  do 
y o u  m e a n ?  So, in the  S e n a t e  E n e r g y  C o m m i t t e e  report, and 
it's t h e  S e n a t e  E n e r g y  bil l t h a t  in large m e a s u r e  f i n a ll y 
b e c a m e  t h e  law, t he Congress, t h e  Committee, b a s i c a l l y  
said, h e r e ' s  w h a t  r e  m e a n  in 1979 b y  rural an d urban. At 
the time, t h e y  said, in o ur minds, v e r y  clearly, Anchorage, 
Fairbanks, Juneau, and K e t c h i k a n  are n o t  rural. Then, it 
l i s t e d  som e o t h e r s  —  I t h i n k  Barrow, K o t z e b u e  —  and said, 
b asically, t h o s e  are rural, at least at th is  time. Then, 
it w e n t  on t o  state, however, t h a t  t h e  Congrta, t he C o m m i t­
tee, c l e a r l y  u n d e r s t a n d s  th at  t h i n g s  are c h a n g i n g  in 
Alaska, d e m o g r a p h i c  trends, s o c i o e c o n o m i c  trends, a nd this 
is n o t  i n t e n d e d  to b e  a s t at i c d e t e r m i n a t i o n  of w h a t  is 
rural a n d  w h a t  is not. In 1979, h e r e ' s  h o w  we k i n d  of 
l o o k e d  at it, th is  js k i n d  of w h a t  o u r  cut w a s  in t e r m s  of 
w h a t  is rural and w h a t  is not rural, b u t  w e  e x pe ct  the 
s ta te  t o  b e  m a k i n g  a d e f i n i t i o n  of rural, customary, and 
t r a d i t i o n a l  p e r  t he g e n er a l g u i d a n c e  ov in the
l e g i s l a t i v e  h i s t o r y  w h e n  it runs t he p -y i ■ from n o w  into 
the future.

S E N A T O R  ELIASON: W h a t  y o u  are saying, essentially, is that
t h e y  m e n t i o n  t h a t  b u t  it is n o t  c o n g r e s s i o n a l  intent to
n a m e  t h o s e  c o m m u n i t i e s  as u r b a n  c o m m u n i t i e s  as _________  in
t hi s bill?

HORN: Well, I t h i n k  it's pi.. / c l e a r  t h a t  it w o u l d  be
v e r y  d i f f i c u l t  to c r a f t  a bill t h a t  w o u l d  let a r e s i d e n t  of 
A n c h o r a g e  o r  r e s i d e n t  of J u n e a u  q u a l i f y  as a rural s u b s i s­
te n c e  u s e r  g i v e n  t h a t  Con gr es s  sa i d p r e t t y  c l e a r l y  in 1979, 
w e  t h i n k  t h e s e  c i t i e s . . . . (tape ends? H o r n  is d i s c u s s i n g  
u r b a n  a r e a s ) .
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T a p e  1, S i d e  2

H O R N : . . . t h i s  g r o u p  of individuals, a g r o u p  of areas, b u t  in 
t e r m s  of o t h e r  areas w i t h i n  the state, I t h i n k  t he d e f i n i­
tio n  t h e r e  h a s  t o  r e l y  on t h e  c o n c e p t  of w h e r e  s u b s i s t e n c e  
h a s  b e e n  i m p o r t a n t  an d w h e r e  it has b e e n  lon g established, 
h o w  i m p o r t a n t  is s u b s i s t e n c e  to local economy, w h a t  are the 
a v a i l a b i l i t y  of a l t e r n a t i v e  resources, w h a t ' s  t h e  b a l a n c e  
b e t w e e n  t h e  c a s h  e c o n o m y  a n d  s u b s i s t e n c e  r e l i a n c e  in t he se  
b a s i c  areas, a n d  a w h o l e  p a n o p l y  of factors, m a n y  of w h i c h  
th e s ta te  h a d  b e e n  u s i n g  in t h e i r  program. I t h i n k  t h e y  
w e r e  u s i n g  e i g h t  c r i t e r i a  in d e t e r m i n i n g  w h a t  c u s t o m a r y  and 
t r a d i t i o n a l  mean. Obviously, I t i i n k  C o n gr es s i n t e n d e d  a 
f l e x i b l e  p r o g r a m  of t h a t  t y p e  t o  continue, a n d  t h a t ' s  w h a t  
t h e y  h a d  in mind.

S E N A T O R  COGHILL: If t h e  a u t h o r i t y  th at  C o n g r e s s  u s e d  in
s e t t i n g  u p  th is  c r i t e r i a  is 803, 804, is t h a t  t h e  c o m m e r c e  
c l a u s e  o r  is t h a t  h o w  t h e y  are g e t t i n g  a r o u n d  t he c o n s t i t u­
tion a l  p r o v i s i o n s ?

HORN: Well, t h e y  c i t e d  b o t h  t h e  c o m m e r c e  clause, the
p r o p e r t y  clause, and t h e i r  p l e n a r y  a u t h o r i t y  o v e r  Indians. 
They, basically, c i t e d  all three. I t h i n k  t h e y  c a u g h t  t h e m  
all in.

S E N A T O R  COGHILL: Put t h e m  all in one bunch. W h a t  w o u l d  be
th e e f f e c t  of p u t t i n g  a cap on t h e  ti me  elem e nt ? I p r o­
po s e d  an a m e n d m e n t  t h a t  I ci rculated; say, t h a t  as t he 
first c r i t e r i a  o n  p a g e  2 th at  b e f o r e  w e  get to t h e  c u s­
to m a r y  a n d  d i r e c t  d e p e n d e n c e  on fish stock, g a m e  p o p u l a t i o n  
as t h e  m a i n s t a y  of livelihood, y o u  h a v e  t o  r e a d  u p  ab ov e 
t h e r e  s a y i n g  t h a t  the b a s i c a l l y  t h a t  the  b o a r d s  shall a do pt  
s u b s i s t e n c e  f i s h i n g  and s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  and 
t h e n  it go es  into a w h o l e  b u n c h  of c r i t e r i a  a n d  it get s 
d o w n  a nd it says then, the p r e f e r e n c e  shall b e  l i m i t e d  and 
t h e  b o a r d  shall d i s t i n g u i s h  a m o n g  s u b s i s t e n c e  u s e r s  by 
a p p l y  t h e  f o l l o w i n g  criteria. W h a t  w o u l d  be w r o n g  w i t h  
p u t t i n g  a cap on th e h o u s e h o l d  u s e r  as n u m b e r  one, s ay in g 
t he h o u s e h o l d  u s e r s  w h o  are d o m i c i l e d  in t he rural area 
p r i o r  to J a n u a r y  1 of '86, in o t h e r  words, as o u r  p o p u­
la t i o n  e x p a n d s  in t h e  state, t h a t  w e  p u t  a cap o n  t ha t 
d o m i c i l e  out t h e r e  as t he p r e f e r e n c e  user?

HORN: I t h i n k  w h a t  C o n g r e s s  c l e a r l y  i n t e n d e d  w a s  inste ad
of m a k i n g  a l e g i s l a t i v e  or legal d e c l a r a t i o n  of w h a t  w a s  
rural a n d  w h a t  w a s  n o t  b y  e s t a b l i s h i n g  f ixed dates, as I 
said earlier, t h e y  r e j e c t e d  b o t h  c e i l i n g s  a n d  a t e n - y e a r  
l i m i t a t i o n  o v e r  h o w  y o u  w o u l d  f ix c u s t o m a r y  and t r a d i t i o n a l
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use, I t h i n k  an a p p r o a c h  like t h a t  m a y  w e l l  r u n  afoul of 
t h e  fed er a l r e q u i r e m e n t s  b e c a u s e  it is a d e c l a r a t o r y  
a p p r o a c h  r a t h e r  t h a n  a f a c t - b a s e d  approach. I t h i n k  w h a t  
C o n g r e s s  w a n t e d  w a s  to, basically, h a v e  c e r t a i n  c r i t e r i a  
t h a t  w e ^ e  f l e x i b l e  and t h e n  let t h e  facts as t h e y  a p p l i e d  
to t h e  c r i t e r i a  d r i v e  t he d e t e r m i n a t i o n s  of w h a t ' s  rural 
a n d  w h a t ' s  not, w h a t ' s  in and w h a t ' s  out. I t h i n k  t h a t  to 
p u t  a n y  t y p e  of a fixed d a t e  in w o u l d  p r o b a b l y  p u t  us afoul 
of federal requirement.

S E N A T O R  COGHILL: S h o u l d  w e  n ot t a k e  a s t r o n g e r  look, then,
at p u t t i n g  some of t he d e f i n i t i o n s  t h a t  y o u ' v e  in di c a t e d  
w e r e  p a r t  of t h e  federal l e g i s l a t i v e  h i s t o r y  as to rural 
area, c u s t o m a r y  and traditional, a n d  all of t h e  r a m i f i­
cat i o n s  t h a t  t h e  federal l e g i s l a t i o n  u s e d  as t h e i r  h i s t o r y  
for t he legislation. S h o u l d n ' t  t h a t  p o s s i b l y  b e  in o u r  
d e f i n i t i o n  so t h a t  it is v e r y  clear?

HORN: I t h i n k  that, y o u  know, obviously, y o u  all h a v e  a
c h o i c e  a n d  t h a t  is t h a t  y o u ' v e  g ot a d e f i n i t i o n  of rural 
a r e a  t;» t r a c k  v e r y  c l o s e l y  w i t h  the i n t e n t  of C o n g r e s s  th at  
is e x p r e s s e d  in t h e  l e g i s l a t i v e  history. Obviously, t h a t  
s t a t u t o r y  p r o v i s i o n  could go f a r t h e r  a nd b e  m o r e  specific, 
a n d  I t h i n k  it is you r c h o ic e w h e t h e r  or n o t  y o u  p u t  the 
s p e c i f i c i t y  in t he l e g i s l a t i o n  or if it is m o r e  a p p r o p r i a t e  
to l e a v e  the, t h a t  d e g r e e  of s p e c i f i c i t y  to t h e  r e g u l a t o r y  
agency, in t h i s  case, the  D e p a r t m e n t  of F i s h  a nd Game.

S E N A T O R  ST URGULEWSKI: In addition, Mr. S e c r e t a r y  and
S e n a t o r  Coghill, I w o u l d  like to p o i n t  out t h e  s e c t i o n  by 
s e c t i o n  a n a l y s i s  w h i c h  doe s a c c o m p a n y  t he bill. It d o e s  go 
into some b a c k g r o u n d  on domicile, o n  rural, and  gi v es  at 
l ea st  som e  of t h a t  information.

S E N A T O R  HALFORD: Speaking, again, a b o u t  t h e  d e f i n i t i o n  of
rural, w h a t  if o ur d e f i n i t i o n  w e r e  as s t a t e d  in p a g e  4 of 
t h e  b i l l  b u t  al so  added: "not c o n n e c t e d  b y  t h e  s t a t e - m a i n­
t a i n e d  c o n t i g u o u s  s u r fa c e h i g h w a y  system. T h e  c o m m u n i t i e s  
l i s t e d  in t he c o n g r e s s i o n a l  reco rd s as d e f i n i t e l y  rural, 
n o n e  of t h o s e  are connected. Is t h a t  the k i n d  of a 
s t a n d a r d  t h a t  m a y  b e  a l e g i t i m a t e  m e a n s  of d e t e r m i n i n g  b o t h  
r ur al  a n d  t h e  a v a i l a b i l i t y  of a l t e r n a t i v e  resources, b y  
acce ss  a n d  so forth?

HORN: I t h i n k  for t he d e p a r t m e n t  t o  a c c e p t  a d e f i n i t i o n  of
t h a t  t y p e  in the statute, w e  w o u l d  h a v e  to h a v e  a fairl y 
e x t e n s i v e  factual r e c o r d  a c c o m p a n y  t h e  s ta t e l a w  tha t we 
w o u l d  t h e n  b e  able t o  lo ok  to to see t h a t  t h e  s ta te  in 
e n a c t i n g  t h i s  of g e n er al  a p p l i c a b i l i t y  w i t h  a f ai r ly
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s p e c i f i c  d e c l a r a t o r y  d e f i n i t i o n  in it so w e  c o u l d  say that 
t h i s  d e f i n i t i o n  m e e t s  up w i t h  t h e  facts an d th e k i n d  of 
facts C o n g r e s s  w a n t e d  t h e  s tate and t he federal g o v e r n m e n t  
to b e  c o n s i d e r i n g  so th at  w i t h o u t  t h a t  t y p e  of v e r y  so li d 
fact ua l a n a l y s i s  a c c o m p a n y i n g  t h e  bill, an d m y  u n d e r­
stan d i n g  is t h a t  y o u  d o n ' t  ha ve  c o m m i t t e e  r e p o r t s  th e w a y  
t h e  C o n g r e s s  does, tha t w i t h o u t  it, it w o u l d  be v e r y  h a r d  
for us t o  a cc ep t  t h a t  ty pe  of a d e c l a r a t o r y  statement.
Now, w e  w o u l d  n e e d  t h e  facts to go w i t h  it. Now, the State 
B o a r d  of F i s h  and G a m e  in m y  r e c o l l e c t i o n  is c o r r e c t  in 
1982 to a d o p t  a r e g u l a t i o n  m u c h  like that, b u t  in the 
process, t e n d e d  t o w a r d s  a lot of i nf o rm a t i o n  a b o u t  h o w  t h e y  
c a m e  t o  t h a t  conclusion, a nd w e  c o u ld  a c c ep t it, not 
b e c a u s e  of t h e  declaration, but b e c a u s e  of the facts.

S E N A T O R  HALFORD: Yo u a c c e p t e d  t h a t  and it w a s  w i t h i n  the
c e r t i f i e d  p l a n  tha t w as a p p r o v e d  an d  o pe ra t i o n a l  u n d e r  t he 
D e p a r t m e n t  of the Interior, w as it not?

HORN: Yes, m y  r e c o l l e c t i o n  is th at  t h e y  did h a v e  that
regulation.

S E N A T O R  HALFORD: If, for example, t h a t  w a s  p r o v i d e d  and
b a s e d  u p o n  t he findings of fact tha t  w e r e  i n c l u d e d  in the 
legislation, it w o u l d  t he n be permissible, probably.

HORN: W e  c e r t i f i e d  it in '82 and the facts h a v e n ' t
m a t e r i a l l y  c h a n g e d  at least in t he d i r e c t i o n  of some of 
t h o s e  c o m m u n i t i e s  m o v i n g  in a rural as o p p o s e d  to an u r b a n  
direction. W e  p r o b a b l y  could, b u t  it would r e q u i r e  us to 
h a v e  t h o s e  fin d in gs  of facts a c c o m p a n y i n g  t h e  measure.

S E N A T O R  HALFORD: The c u r r e n t  status u n d e r  A l a s k a  law u n d e r
M a d i s o n  is that, basically, all A l a s k a n s  w h o  n e e d  it, h av e  
a s u b s i s t e n c e  preference. T he c o n f l i c t  w i t h  t h a t  in th e 
fede ra l l a w  is th at  t h e r e  has t o  be a t i e r  above t h a t  w h i c h  
says t h a t  all rural s ub si s t e n c e  u sers b e f o r e  y o u  g e t  into 
t h e  s u b g r o u p  of rural dependent, s u b s i s t e n c e  users.

HORN: Well, it's not all rural. It's rural a n d  c u s t o m a r y
a nd t r a d i t i o n a l  use. I t h i n k  that' s an i m p o rt an t  d i s­
t i n c t i o n  t h a t  n e e d s  to b e  made. Yes, t he p r o b l e m  w a s  t h a t  
w h e n  y o u  c r e a t e  this group, S e c t i o n  803 says to e s t a b l i s h  
t hi s c a t e g o r y  of rural, c u s t o m a r y  a nd t r a d i t i o n a l  s u b­
sist e n c e  users. T h o s e  a re the areas and t h o s e  are the 
p e o p l e  w h o  are s u p po se d  to g e t  t h e  preference. O f  course, 
t he d i f f i c u l t y  w i t h  M a d i s o n  is th at  M a d i s o n  p e r m i t s  u r b a n  
r e s i d e n t s  to q u a l i f y  to get into this p a r t i c u l a r  box.
T h a t ' s  v i o l a t i v e  of 803.
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S E N A T O R  HALFORD: So, the p r o b l e m  is t h a t  t he r e is no
d i s t i n c t i o n  b e t w e e n  rural and non - ru ra l s ub si s t e n c e  u sers?

HORN: U n d e r  the  p r e s e n t  state law in the w a k e  of Madison,
t h a t  is correct.

S E N A T O R  HALFORD: Is th er e  any p r o h i b i t i o n  in t h e  federal
l a w  in p r o v i d i n g  t h a t  th er e be a d i s t i n c t i o n  b e t w e e n  ruval 
a nd n o n - r u r a l  s ub si s t e n c e  users and t h e r e b y  m a i n t a i n  the  
c u r r e n t  f r a m e w o r k  of Madison?

HORN: F r o m  t h e  federal perspective, once the S tate of
A l a s k a  has, basically, p r o v i d e d  for t he 803 g ro up  and t a k e n  
c a r e  of t h e  rural, c u s t o m a r y  and t r a d i t i o n a l  users, h o w  the 
s ta te  c ar es  t o  array all o th e r u s e r  g r o u p s  and w h a t e v e r  
p r e f e r e n c e  t h e y  w a n t  is immaterial i n s t i t u t i o n a l l y  (vd0-)- to 
t h e  federal government. O u r  o b l ig at io ns  are v e r y  focused, 
j u s t  to the 803 group. W h e n  y o u  tak e all the o t h e r  us]f.er 
groups, p e r s o n a l  users, u r b a n  subsistence, n o n - ru ra l s u b­
sistence, co mm er c i a l  fishing, sport, trophy, non-resident, 
y o u  a r r a y  t h a t  w h o l e  list of u se rs  out there, h o w  t h e  state 
c a r e s  t o  r r r a y  t h o s e  u sers in any o t h e r  o r de r is t o t a l l y  
i m m a t e r i a l  to us. I m e a n  th a t our o bl ig at io ns  d o n ' t  s p e ak  
to t h a t  at all.

S E N A T O R  HALFORD: T he state t h e n  co ul d  m a i n t a i n  the c o n­
dit i o n  of M a d i s o n  as long as it has p r o v i d e d  some d i s­
ti n c t i o n  b e t w e e n  rural and no n- ru ra l su bs i s t e n c e  u s er s in 
t h e  f r a m e w o r k  of e x i s t i n g  law and the M a d i s o n  de ci sion?

HORN: It w o u l d  ha ve  to, basically, e nsure tha t first, the
p r i o r i t y  of t h e  p r e f e r e n c e  w e n t  to t he rural, c u s t o m a r y  and 
t r a d i t i o n a l  users, and then, of course, the 804 s u b gr ou p in 
ca se  t h e r e  w a s n ' t  e n o u g h  to take care of that p a r t i c u l a r  
group. Then, basically, a line w as drawn. Tha t is all 
t h a t  t h e  federal g o v e r n m e n t ' s  interests re late to. T h a t  is 
a ll t h a t  T i t l e  8 d i re c ts  us to look at. W e  are not i n t e r­
es t e d  in m e d d l i n g  in any form in w h a t  the state cares to do 
o n c e  it t a k e s  care of th os e two. If y o u  w a n t  to put other 
s u b s i s t e n c e  folks second, or per so na l  u s er s third, or 
c o m m e r c i a l  fourth, o r  sports fourth, I mean, y o u  p i c k  the  
p e c k i n g  order, whichever. That p e c k i n g  or de r  is immaterial 
to t he I n t e r i o r  De pa r t m e n t  of the federal government.

S E N A T O R  HALFORD: A  final q u e s ti on  on i m p l e m en ta ti on  of a
fede ra l program. W e  t e n d  to look ac t h a t  in t he w o r s t  case 
scenario. W h a t  w o u l d  h a p p e n  in s o u t h ea st  Alaska, for 
example, if t h e r e  w e r e  no l e g is la ti on  passed? W h a t  w o u l d  
federal m a n a g e m e n t  entail in so ut heast Alaska?



Horn/Page 20

HORN: In a h y p o t h e t i c a l  sense, I've n e v e r  r e a l l y  l o ok ed  at
Southeast, a nd I'd h a v e  to go t a l k  to m y  g o o d  friends from 
th e F o r e s t  Service, b u t  I'll t r y  to g i v e  y o u  at l ea st  m y  
first impression. I 'd like to a t t a c h  lots of c a v ea ts  
b e c a u s e  I h a v e n ' t  t a l k e d  t o  the F o r e s t  Service, a nd th ey  
are t he federal land manager, b y  a n d  large, in Southeast. 
Essentially, r e l a t e d  to fisheries, w e ' d  h a v e  to i d e nt if y 
w h a t  the rural, customary, and  t r a d i t i o n a l  c o m m u n i t i e s  w e r e  
and w h a t  t h e i r  level of u s e  and s u b s i s t e n c e  u s e s  w e r e  on 
p a r t i c u l a r  fish runs, a nd t h e n  w e  w o u l d  h a v e  t o  s et up a 
r e g u l a t o r y  r e g i m e  t h a t  w o u l d  e ns ur e t h a t  t h o s e  p a r t i c u l a r  
g r ou ps  g e t  the s u b s i s t e n c e  level of fis h t h a t  t h e y  need.
If t h a t  r e q u i r e d  us to p r e e m p t  in l a r g e  d e g r e e  some of the 
state c o m m e r c i a l  fish r e g u l a t i o n s  o r  o t h e r  c o m m e r c i a l  
fis h in g r e g u l a t i o n s  or o t h e r  sport f i s h i n g  r e g u l a t i o n  to 
ensu re  t h a t  t he s u b s i s t e n c e  fish g o t  u p  t h e  r i v e r s  for the 
villages, uh, y o u  know, w e  b a s i c a l l y  w o u l d  h a v e  to start 
m e d d l i n g  in the s a l m o n  f i sh er y m a n a g e m e n t  a r o u n d  here.

S E N A T O R  HALFORD: W i t h  r e g a r d  to s o u t h e a s t  Alaska, do you
see t ha t  as a c t u a l l y  h a p p e n i n g ?  I m e a n  t h e  u p r i v e r  c o m m u­
nities a nd t h e s e  questions, do y o u  see t h e m  a p p l y i n g  in 
s o u t h e a s t  A l a sk a?

HORN: I h a v e  to p r e s u m e  t h a t  the s t at e p r o g r a m  h a d  c a t e­
gor i z e d  a n u m b e r  of ti.a v i l l a g e s  in s o u t h e a s t  as b e i n g  
rural, c u s t o m a r y  a nd t r a d i t i o n a l  communities. I've n ever 
look ed  at t he facts to d e c i d e  w h e t h e r  or n o t  I w o u l d  agree 
w i t h  t h a t  categorization, b ut let's a s s u m e  w e  a c c e p t e d  the 
w a y  the s ta te  has m a d e  t he c u r r e n t  c l a s s if ic a ti on . We 
w o u l d  h a v e  to t a k e  r e g u l a t o r y  steps to m a k e  su re  th at  t ho se  
i d e n t i f i e d  c o m m u n i t i e s  got, essentially, w h a t  t h e y  needed, 
or w h a t  t h e y  c u s t o m a r i l y  and t r a d i t i o n a l l y  used. If th a t 
r e q u i r e d  us to i n t e r ve ne  and s ta rt  m e d d l i n g  in som e of the 
c om me r c i a l  f i sh er y ma nagement, w e  m a y  w e l l  h a v e  to do that.

S E N A T O R  HALFORD: T h e r e  has b e e n  v i r t u a l l y  no i m p l e m e n­
tat i o n  u n d e r  e i t h e r  p r o g r a m  in Southeast.

S E N A T O R  ST URGULEWSKI: I w o u l d  li ke  a l i t t l e  m o r e  d i s­
cussion, if w e  could. In this bill, as I ' m  s u re  y o u  are 
aware, w e  h a v e n ' t  i n c l ud ed  an y  r e f e r e n c e  to e c o n o m i c  need. 
W e  h a v e n ' t  i n c l u d e d  any r e f e r e n c e  t o  e c o n o m i c  n e e d  b e c a u s e  
of o u r  u n d e r s t a n d i n g  t h a t  a l aw b a s e d  on e c o n o m i c  need 
w o u l d  not c o m p l y  w i t h  t he federal law. W o u l d  y o u  e x p a n d  on 
this issue of A N I L C A  a n d  e c o n o m i c  need? It's a real b a s i c  
one. It's one t h a t ' s  r e a l l y  i m p o r t an t t o  a lo t  of 
Alaskans, a nd I 'd like m o r e  i n f o r m a t i o n  on t h e  r e co rd  
r e g a r d i n g  that.


