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H B  494
A n  A c t  r e l a t i n g  t o  l i e n s  f o r  l a b o r  o r  m a t e r i a l  f u r n i s h e d

C O M P A R I S O N  T O  E X I S T I N G  L A W

E x i s t i n g  L a w  

A S  3 4 . 3 5 . 0 6 2

S t o p - p a y m e n t  n o t i c e  e x p i r e s  
30 d a y s  a f t e r  b e i n g  r e c e i v e d .

C l a i m a n t  m u s t  w a i t  2 0 - 3 0  d a y s  
a f t e r  p a y m e n t  is o v e r d u e  t o  f i l e  
a s t o p - p a y m e n t  n o t i c e .

C l a i m a n t  m u s t  p u t  u p  a b o n d  e q u a l  
t o  t h e  a m o u n t  o n  t h e  s t o p - p a y m e n t  
n o t i c e  w h e n  t a k i n g  a c a s e  t o  court.

A  c e r t i f i c a t i o n  o f  j o b  p r o g r e s s  
is r e q u i r e d  f r o m  t h e  o w n e r  
t o  t h e  l e n d e r  p r i o r  t o  t h e  
d i s b u r s a l  o f  funds. T h e  
l e n d e r  m a y  p r e s c r i b e  t h e  f o r m  of 
t h e  c e r t i f i c a t e .

H B  494

C h a n g e s  r e f e r e n c e  t o  
j t o p - p a y m e n t  n o t i c e  to  
s t o p - l e n d i n g  n o t i c e .
N o t i c e  d o e s  t h e  s a m e  
thing.

S t o p - l e n d i n g  n o t i c e  e x p i r e s  
90 d a y s  a f t e r  b e i n g  r e c e i v e d .

A  s t o p - l e n d i n g  n o t i c e  m a y  b e  
f i l e d  a n y t i m e  a f t e r  a p a y m e n t  
is o v e r d u e .

D e l e t e s  t h e  b o n d  r e q u i r e m e n t .

J o b  p r o g r e s s  c e r t i f i c a t i o n  is 
s t i l l  r e q u i r e d  a n d  c e r t a i n  
i t e m s  a r e  s p e c i f i e d  t h a t  m u s t  
b e  i n c l u d e d  i n  t h e  
c e r t i f i c a t e .

N e w  s e c t i o n .  D e t a i l s  t h e  
l e n d e r s  l i a b i l i t y  w h e n  
t h e y  d i s b u r s e  f u n d s  t h a t  
a r e  t h e  s u b j e c t  of a s t o p -  
l e n d i n g  n o t i c e .

N e w  s e c t i o n .  R e q u i r e s  d r a w  to 
b e  a p p l i e d  t o  i t ' s  s t a t e d  
p u r p o s e .

N e w  s e c t i o n .  M a k e s  i t  at 
l e a s t  a c l a s s  A  m i s d e m e a n o r  
w h e n  an  o w n e r  m i s d i r e c t s  a 
c o n s t r u c t i o n  f i n a n c i n g  draw.

N e w  s e c t i o n .  A  l e n d e r  m a y  
n o t  d i s b u r s e  f u n d s  t o  p a y  for 
a n y  d e b t s  t h a t  w e r e  n o t  
i n c u r r e d  t o  f i n a n c e  t h e  c o s t  
o f  t h e  p r o j e c t .



Existing Law HB 494

A S  3 4 . 3 5 . 0 6 4 ( a )

D e t a i l s  t h e  r e q u i r e m e n t s  for 
g i v i n g  a n o t i c e  o f  r i g h t  t o  lien.

A S  3 4 . 3 5 . 0 6 7

A  p e r s o n  m a y  r e c o r d  a n o t i c e  
o f  r i g h t  t o  l i e n  a f t e r  e n t e r i n g  
a c o n t r a c t  t o  f u r n i s h  l a b o r  or 
m a t e r i a l .

A S  3 4 . 3 5 . 0 7 1 ( a )

A S  3 4 . 3 5 . 0 7 4

N e w  s e c t i o n .

A S  3 4 . 3 5 . 0 8 0 ( a )

A S  3 4 . 3 5 . 0 8 0 ( c )  1 I

N e w  s u b s e c t i o n .

AS  3 4 . 3 5 . 1 1 2

R a n k s  p r i o r i t y  o f  l i e n  c l a i m s  in 
a c o u r t  j u d g e m e n t  a n d  f o r e c l o s u r e .

A d d s  l a n g u a g e  s t a t i n g  t h a t  if 
o n e  p r o p e r l y  f i l e s  a n o t i c e  of 
r i g h t  t o  l i e n  t h e  b u r d e n  of 
p r o o f  is o n  t h e  o w n e r  t o  show 
h e  d i d  n o t  k n o w  o f  n o r  c o n s e n t  
t o  l a b o r  o r  m a t e r i a l  
f u r n i s h e d .

A  on m a y  r e c o r d  a n o t i c e
o_ .ght t o  l i e n  a f t e r  
e n t e r i n g  a c o n t r a c t  o r  
f u r n i s h i n g  l a b o r  o r  m a t e r i a l .

T e c h n i c a l  change.

N e w  s e c t i o n .  P r o v i d e s  for 
c i v i l  a c t i o n s  b e i n g  b r o u g h t  by 
p e r s o n s  i n j u r e d  in t h e i r  
b u s i n e s s  o r  p r o p e r t y  b y  a 
v i o l a t i o n  of  a n y  p r o v i s i o n  of 
t h e  l i e n  act.

T e c h n i c a l  change.

N e w  s u b s e c t i o n .  R e q u i r e s  a 
c l a i m a n t  t o  r e c o r d  t h a t  h e  has 
b r o u g h t  s u i t  t o  k e e p  t h e  li e n  
a c t i v e .  U n l e s s  it is r e c o r d e d  
t h e  c l a i m a n t  c o u l d  l o s e  t h e  
c l a i m  t o  a s u b s e q u e n t  g o o d  
f a i t h  p u r c h a s e r  w h o  d o e s n ' t  
k n o w  of  t h e  c l a i m a n t s  action.

R a n k s  p r i o r i t y  o f  l i e n  c l a i m s  
in a c o u r t  j u d g e m e n t  a n d  f o r e­
c l o s u r e  a n d  g i v e s  
s u b c o n t r a c t o r s  e q u a l  s t a t u s  
w i t h  m a t e r i a l m e n .
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A S  3 4 . 3 5 . 1 1 2 ( c )  

N e w  s u b s e c t i o n .

A S  3 4 . 3 5 . 1 1 4 ( c )

W h e n  a l e n d e r  r e c e i v e s  a s t o p -  
p a y m e n t  n o t i c e  o n  a p r o j e c t  f o r  
w h i c h  t h e y  a r e  n o t  a l e n d e r  t h e y  
m u s t  n o t i f y  t h e  s e n d e r  w i t h i n  
f i v e  days.

A S  3 4 . 3 5 . 1 1 4 ( d )

A  l e n d e r  w h o  r e c e i v e s  a n o t i c e  
of  r i g h t  t o  l i e n  o n  a p r o j e c t  f o r  
w h i c h  t h e y  a r e  n o t  a l e n d e r  
m u s t  n o t i f y  t h e  s e n d e r  w i t h i n  
f i v e  days.

A S  3 4 . 3 5 . 1 1 7 ( a )

A S  3 5 . 3 5 . 0 6 9

R e q u i r e s  a c l a i m a n t  t o  h a v e  an  
a c k n o w l e d g e m e n t  o f  r i g h t  t o  l i e n  
f r o m  a n  o w n e r  in  o r d e r  f o r  t h e i r  
c l a i m  o f  l i e n  t o  b e  v a l i d .

A S  3 4 . 3 5 . 0 8 0 ( b )

A  l i e n  m a y  n o t  b e  c o n t i n u e d  
i n  f o r c e  f o r  m o r e  t h a n  o n e  y e a r  
f r o m  t h e  d a t e  o f  t h e  f i l i n g  o f  
t h e  o r i g i n a l  l i e n  n o t i c e .

A S  3 4 . 3 5 . 1 1 4 ( e )

P r o v i d e s  f o r  p e n a l t i e s  t o  an 
o w n e r  f o r  f a i l i n g  t o  p r o v i d e  
i n f o r m a t i o n .

A S  3 4 . 3 5 . 1 1 8

P r o v i d e s  f o r  p e n a l t i e s  to  
a c l a i m a n t  f o r  f i l i n g  a n  u n j u s t  
e x c e s s i v e  o r  p r e m a t u r e  s t o p -  
p a y m e n t  n o t i c e .

W h e n  t h e r e  a r e  s u f f i c i e n t  
f u n d s  p r o v i d e d  b y  a 
f o r e c l o s u r e  s a l e  t o  p a y  o f f  
al l  l i e n  c l a i m s  t h e  b a l a n c e  
w i l l  b e  p a i d  t o  t h e  p e r s o n  who 
o w n e d  t h e  p r o p e r t y .

W h e n  a l e n d e r  r e c e i v e s  a 
s t o p - l e n d i n g  n o t i c e  o r  n o t i c e  
o f  r i g h t  to  l i e n  o n  a 
p r o j e c t  f o r  w h i c h  t h e y  a r e  not 
a l e n d e r  t h e y  m u s t  n o t i f y  
t h e  c l a i m a n t  w i t h i n  10 days.

A  c l a i m a n t  s h a l l  p r o v i d e  
a w r i t t e n  s t a t e m e n t  o f  t h e  
a m o u n t  d u e  a n d  u n p a i d  w i t h i n  
10 d a y s  o f  b e i n g  r e q u e s t e d  to 
b y  a n  o w n e r  o r  l e n d e r  t o  w h o m  
t h e  c l a i m a n t  h a s  g i v e n  a stop- 
l e n d i n g  n o t i c e .

T e c h n i c a l  c h a nge.

R e p e a l e d .

R e p e a l e d .  ( C o n f l i c t s  w i t h  
o t h e r  p a r t s  o f  t h e  s t a t u t e ) .

R e p e a l e d .  ( C o v e r e d  b y  
n e w  c i v i l  s u i t  s e c t i o n ) .

R e p e a l e d .  ( I n c o r p o r a t e d  
i n t o  c i v i l  s u i t  s e c t i o n ) .
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CS H B  494 (JUD) 
S E C T I O N A L  A N A L Y S I S

S E C T I O N  1 

p a g e  1, I n  10
(a) R e v i s e s  3 4 . 3 5 . 0 6 2  to  m o r e  c l e a r l y  a n d  a c c u r a t e l y  s t a t e  
t h e  p r e s e n t  " s t o p - p a y m e n t "  rule. " S t o p - p a y m e n t "  is c h a n g e d  to 
" s t o p - l e n d i n g . "

E l i m i n a t e s  t h e  c u r r e n t  r e q u i r e m e n t  t h a t  a c l a i m a n t  w a i t  
2 0 - 3 0  d a y s  a f t e r  a n  a c c o u n t  b e c o m e s  d e l i n q u e n t  b e f o r e  g i v i n g  
a s t o p  p a y m e n t  n o t i c e  t o  t h e  lender.

p a g e  1, I n  29
(b) C h a n g e s  t o  90 d a y s  (from 30) t h e  t i m e  w i t h i n  w h i c h  a 
c l a i m a n t  m a y  b r i n g  s u i t  a f t e r  f i l i n g  a s t o p - p a y m e n t  notice. 
E l i m i n a t e s  t h e  p r e s e n t  r e q u i r e m e n t  t h a t  t h e  c l a i m a n t  m u s t  
p r o v i d e  a b o nd.

p a g e  2, In  10
(c) A d d r e s s e s  t h e  l e n d e r ' s  l i a b i l i t i e s  w h e n  t h e y  d i s b u r s e  
f u n d s  t h a t  a r e  t h e  s u b j e c t  o f  a b i n d i n g  s t o p - l e n d i n g  noti c e .

p a g e  2, I n  29
(d) R e q u i r e s  a l e n d e r  t o  s e n d  a v e r i f i e d  s t a t e m e n t  t o  the 
c l a i m a n t  s h o w i n g  a l l  c o n s t r u c t i o n  f i n a n c i n g  p r o v i d e d  t o  t h e  
o w n e r  o r  o w n e r ' s  a g e n t  w i t h i n  t e n  d a y s  of  r e c e i v i n g  a 
c e r t i f i e d  c o p y  o f  a j u d g m e n t  e s t a b l i s h i n g  t h e  a m o u n t  o w e d  a 
c l a i m a n t .

p a g e  3, I n  9
(<L* A l l o w s  a l e n d e r  t o  b r i n g  an  a c t i o n  r e q u i r i n g  c l a i m a n t s  to 
i n i e r p l e a d  t h e i r  c l a i m s  w h e n  t h e r e  a r e  t w o  or  m o r e  c l a i m a n t s  
a n d  t h e  l e n d e r  is u n c e r t a i n  o f  t h e  a m o u n t  o f  its l i a b i l i t y .

p a g e  J , I n  14
(f) A  l e n d e r  m a y  n o t  p r o v i d e  a d r a w  t o  t h e  o w n e r  o r  a n  a g e n t  
o f  t h e  o w n e r  u n t i l  t h e  o w n e r  h a s  p r o v i d e d  a c e r t i f i c a t i o n  o f  
j o b  p r o g r e s s  w h i c h  m u s t  i n c l u d e  t h e  p o r t i o n  of  t h e  d r a w  t h a t  
t h e  o w n e r  w i l l  p a y  t o  e a c h  l i s t e d  p r i m e  c o n t r a c t o r .

p a g e  3, I n  27
(g) R e q u i r e s  d r a w  to  b e  a p p l i e d  p u r s u a n t  t o  t h e  r e q u i r e d  
c e r t i f i c a t e .  T h e  l e n d e r  is n o t  r e q u i r e d  t o  v e r i f y  t h e  
i n f o r m a t i o n  a n d  is n o t  l i a b l e  for a n y  e r r o r  in t h e  
c e r t i f i c a t e .

p a g e  4, I n  2
(h) It  is a c l a s s  A  m i s d e m e a n o r  f o r  an  o w n e r  tc . * t i o n a l l y  
f a i l  t o  a p p l y  c o n s t r u c t i o n  f i n a n c i n g  d r a w s  in accoi^. -.e w i t h  
t h e  r e q u i r e d  c e r t i f i c a t e .

lhhiii 11 ihwiii w  ii'rfiniwwwiffw BinirniTingimffr̂
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p a g e  4, I n  7
(i) W h e n  r e q u e s t e d  a l e n d e r  is r e q u i r e d  t o  p r o v i d e  a p e r s o n  
w h o  h a s  g i v e n  a n o t i c e  o f  r i g h t  t o  l i e n  a c o p y  o f  c e r t i f i c a t e s  
s u b m i t t e d  u n d e r  s u b s e c t i o n  (f) a n d  a v e r i f i e d  c e r t i f i c a t e  
s t a t i n g  t h e  u n d i s b u r s e d  f u n d s  a v a i l a b l e  f o r  t h e  p r o j e c t .

p a g e  4, l i n e  14
(j) A  l e n d e r  m a y  n o t  d i s b u r s e  f u n d s  t o  p a y  f o r  a n y  d e b t s  t h a t  
w e r e  n o t  i n c u r r e d  t o  f i n a n c e  t h e  c o s t  o f  t h e  p r o j e c t .

S e c t i o n  2

p a g e  4, I n  17
(a) N o t i c e s  o f  r i g h t  t o  l i e n  g i v e n  t o  t h e  o w n e r  s h i f t  t h e  
b u r d e n  t o  t h e  o w n e r  t o  p r o v e  t h a t  h e  w a s  n o t  a w a r e  o f  a n d  d i d  
n o t  c o n s e n t  t o  t h e  i m p r o v e m e n t s  t o  h i s  p r o p e r t y .  T h e  n o t i c e  
m a y  b e  g i v e n  b e f o r e  f u r n i s h i n g  l a b o r  o r  m a t e r i a l .

R e v i s e s  t h e  r e q u i r e d  w a r n i n g  in t h e  n o t i c e  o f  R i g h t  t o  L i e n  
t o  m o r e  c o r r e c t l y  a l e r t  t h e  o w n e r  of  t h e  s i g n i f i c a n c e  o f  t h e  
n o t i c e .

S e c t i o n  3

p a g e  5, I n  24
C l a r i f i e s  r e c o r d i n g  o f  n o t i c e  of r i g h t  t o  lien.

S e c t i o n  4 

p a g e  6, I n  3
T e c h n i c a l  c h a n g e  r e l a t i n g  to s e c t i o n  3.

S e c t i o n  5

p a g e  6, I n  9 
T e c h n i c a l  c h a n g e .

S e c t i o n  6

p a g e  6, I n  25
(a) C i v i l  a c t i o n s  m a y  b e  b r o u g h t  f o r  a c t u a l  d a m a g e s  a n d  a c t u a l  
a t t o r n e y  f e e s  b y  a p e r s o n  w h o  is i n j u r e d  in i t s  b u s i n e s s  o r  
p r o p e r t y  b y  a v i o l a t i o n  o f  a n y  p r o v i s i o n  of t h e  l i e n  act.

p a g e  7, I n  5
(b) Penalizes a claimant who does not remove a lien or 
stop-lending notice once payment has been made in full or for 
not removing an erroneous, unjust, premature or excessive 
stop-lending notice or claim of lien.

S e c t i o n  7

p a g e  7, In 13 
T e c h n i c a l  c h a n g e .



Section 8

p a g e  7, In  24
R e q u i r e s  a c l a i m a n t  t o  r e c o r d  n o t i c e  t h a t  h e  h a s  b r o u g h t  s u i t  
t o  k e e p  t h e  l i e n  alive. U n l e s s  it is r e c o r d e d  t h e  c l a i m a n t  
c o u l d  l o s e  h i s  l i e n  t o  a s u b s e q u e n t  g o o d  f a i t h  p u r c h a s e r  w h o  
d o e s n ' t  k n o w  o f  t h e  c l a i m a n t ' s  a c t i o n .

S e c t i o n  9 

p a g e  8, In  5
S u b c o n t r a c t o r s  a r e  g i v e n  e q u a l  s t a t u s  w i t h  s u p p l i e r s  in 
s h a r i n g  f o r e c l o s u r e  s a l e  p r o c e e d s .

S e c t i o n  10

p a g e  9, In 9
W h e n  t h e r e  a r e  s u f f i c i e n t  f u n d s  p r o v i d e d  b y  a f o r e c l o s u r e  s a l e  
to  p a y  o f f  all l i e n  c l a i m s  t h e  b a l a n c e  w i l l  b e  p a y e d  to t h e  
p e r s o n  w h o  o w n e d  t h e  p r o p e r t y .

S e c t i o n  11

p a g e  10, In  15
C l a r i f i e s  r e s p o n s i b i l i t y  of  a l e n d e r  w r o n g l y  n a m e d  in a 
s t o p - l e n d i n g  n o t i c e .

S e c t i o n  12

p a g e  9, In  20
C l a r i f i e s  c l a i m a n t s  r e s p o n s i b i l i t y  in p r o v i d i n g  i n f o r m a t i o n  to  
an o w n e r  or  l e n d e r  w h o  h a s  b e e n  s e r v e d  a s t e p - l e n d i n g  n o t i c e .

S e c t i o n  13
) *

p a g e  9, In 25 
T e c h n i c a l  c h a n g e .

S e c t i o n s  14 - 17

p a g e  10, I n  3 
D e f i n i t i o n s .

S e c t i o n  18

p a g e  11, I n  11
R e p e a l s  a c k n o w l e d g e m e n t  o f  r i g h t  t o  lien.

R e p e a l s  p e n a l t y  t o  o w n e r  f o r  f a i l i n g  t o  p r o v i d e  i n f o r m a t i o n .  
(Is c o v e r e d  b y  C i v i l  Sui t s ,  S e c t i o n  6)

R e p e a l s  c l a i m a n t  l i a b i l i t y  for f i l i n g  u n j u s t  o r  p r e m a t u r e  
s t o p - p a y m e n t  n o t i c e .  (Is i n c o r p o r a t e d  i n t o  C i v i l  Suits,
S e c t i o n  6(b))
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LIEN LAW HISTORY

In 1979 certain amendments were made to the Alaska Lien Laws which
have caused large monetary losses to material suppliers and
sub-contractors. The intent of these amendments was to expedite loan 
closings or. the sale of real property and also to assure that no liens 
could be attached after the property was sold. In a joint meeting held 
between suppliers, sub-contractors, title companies-, and lending 
institutions it was agreed that this new bill would allow the lending
institutions to be secured by a first deed of trust on their interim
construction financing which gave them priority over all liens or 
encumbrances which may be recorded by a material supplier or 
sub-contractor.

In exchange for giving up a historical priority position, suppliers 
and sub-contractors were to be provided a vehicle by.which they could 
put the lending institution on notice that they were a supplier of 
record, and in so doing, protect the suppliers interest. The methods 
provided to material suppliers and sub-contractors under the new law 
were:

1. Notice of Right to Lien and
2. Stop Payment Notice

The intent of the "Notice of Right to Lien" was to inform the lending 
institution, and the property owner, that: a supplier or sub-contractor 
had provided materials or services to a specific project and they may 
have a claim on the interim construction financing. The further 
intent of this notice was to guarantee that the lending institution 
would monitor the disbursing of interim construction funds to assure 
that persons who had given them a "Notice of Right to Lien" would be 

paid from each draw.

The "Stop Payment Notice" amendment was added as an additional method 
for securing"a payment, when past due from interim construction 
financing. The intent of this ammendment was to cause the lending 
institution to withhold the amount claimed by the material supplier or 
sub-contractor from the next draw and to disburse the funds directly 
to the claimant.

Since there is no liability on the part of the lending institution for 
failing to disregard the intent of these amendments, they have been 
circumvented to a large degree. Interium construction draws are being 
disbursed directly to the contractor wi t h  no assurance that the 
material supplier or sub-contractor will be paid. In m a n y  instances 
the contractor will use these funds for purposes other than paying his 
suppliers or sub-contractors.
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A "Stop Payment Notice" rarely accomplishes the purpose for which it 
was intended. The lending institutions in many instances interpret 
this notice as indication that the contractor is in financial trouble 
and they will call the loan; thereby stopping all draw requests until 
the liens are removed or the loan is satisfied. Or they may just hold 
the notice for a period of 30 days at which time the current law 
mandates that a law suit be instigated to collect the debt. In 
addition,.the current law mandates that a claimant must provide a bond 
equal to the amount of the claim. With the current cost of bonding, 
legal fees and the length of time it takes to get a court date a 
claimant will rarely recover the amount owed to him. Interestingly 
enough the lending institutions continue making draws to satisfy their 
interest charges.

A  "Claim of Lien" in many instances has no value. The lending 
institution has priority over all other encumbrances through their 
First Deed of Trust position. In the event of foreclosure the lending 
institutions First Deed of Trust must be paid in its entirety before 
any other claims can be satisfied, in spite of the fact that the 
lending institution may have disbursed construction funds directly to 
the contractor with no regard to a supplier, or sub-contractors 
"Notice of Right to Lien".
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POSITION

The suppliers and sub-contractors position is really quite simple:

We should have the right to reasonably expect to be compensated 
for the materials supplied and work performed that adds value to 
someone elses property, and in the event this does not occur we 
have equal opportunity for recovery under the law.

The trade off or "trust me legislation" of 1979 is simply not working.

Lending institutions are in the best position to review and determine 
a contractors financial capability. They have or can nave complete 
access to a contractors financial information because they control the 
purse strings. However, loan officers have little or no incentive 
under existing law to control disbursements so as to assure that 
suppliers and sub-contractors are paid. At a minimum all they need do 
is assure that the materials are incorporated into the real estate 
before they disburse to the contractor. Wnether the contractor pays 
the suppliers or the sub-contractors is really of little concern, 
because they (the lending institution) are always in first position. 
This enables them to foreclose anc extinguish the liens of suppliers 
and sub-contractors in the event the contractor ultimately fails to 
perform. When an institution fails to exercise good control of funds, 
it is difficult to understand why their investment should be given 
priority at the expense of suppliers and sub-contractors.

There is no viable vehicle for a supplier or sub-contractor to compel 
a lending institution to disburse loan draws for materials purchased 
or work performed.

When the supplier or sub-contractor attempts to utilize a stop 
payment, or otherwise involve the loan officers, typically the lending 
institutions first reaction is to draw down available proceeds to 
cover interest ana other charges or even to call the loan.

Conclusion. The make up of the lending institutions as well as the 
environment underwhich the legislation was drafted in 1S79, differs 
from that of today and perhaps is one of the prime reasons requiring a 
change in this legislation.

It is evident that the current law is not working. The unusal large 
numbers of business failures, bankruptcy's, and foreclosures bear this 
out. If some form of protection for sub-contractors and material 
suppliers is not legislated, there will continue to be ma n y  
bankruptcy's and foreclosures. In addition, the cost of construction 
will increase dramatically due to the increase in cost of materials 
and services to cover the loses sustained through the inequities in 
the existing law.
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CASE HISTORY 
EXAMPLE

PROJECT Residential Units - Fairbanks

LENDER Bank

ACCOUNT PROFILE Customer for several years
Slow payment record

HISTORY. Because of previous problems with this customer and before 
supplier would enter into an agreement to sel- the project, the 
lending institution agreed to monitor the loan and disburse funds 
direct to the supplier. After the project was in process the account 
went 30 days past due and was closed. The supplier contacted the bank 
was told they (the bank) were working on the draws and payment would 
be sent in about 10 days. Additionally, the bank requested that the
account be left cpen.

\

When the account was (45) days past due and no payment received, the 
supplier again called the bank and was told the loan officer was on 
vacation. Again the bank requested that the account remain open and 
that if the materials were allowed to go they would cover the 
purchases. The supplier was also told there were more than enough 
funds to cover the balance due. A  check would be cut as soon as the 
loan officer returned.

When the account was (60) days past due the supplier closed the 
account. The bank was contacted. The loan officer met with supplier, 
who was again advised that they were working on draws that would bring
the account current. The loan officer requested that the account
still be left open. Supplier recorded claim of liens.

When the account was (70) days past due the bank filed foreclosure 
with no advance notice to supplier.

ACTION TAKEN. Timely recorded Notice of Right to Lien an 3 notified
lender. Filed Claim of Liens totaling $214,000.

RESULTS. WTit'nout notice bank filed foreclosure notices. 3ank offered 
supplier $85,000 in settlement. Customer filed bankruptcy. Loan 
officer resigned from his position at the bank.

SUMMARY. Under the existing law supplier filed all proper documents, 
and additionally had the assurance of the lending institution that 
they would disburse directly to them. The supplier had no other 
recourse except to sue the lending institution or settle because of 
the first position given the bank under the present lien i i w .
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1986 - PROPOSED AMENDMENTS TO THE LAW

Abolishment of Acknowledgement of Right to Lien

Adoption of a Direct-Payment Notice which requires the owner's 
construction lender to make a direct payment to the claimant from 
the next construction draw, unless the owner timely objects to 
the Notice, in which case the lender is required to make a joint 
payment to the claimant and owner and leave it up to them to work 
out their disputes.

Claimants other than individual laborers are given equal priority 
with a prior-recorded deed of trust for consruction financing in 
cases of original construction. Individual laborers (excluding 
individual sub-contracrors) and trustees of employment benefit 
trusts for such laborers continue to have priorirv over 
prior-recorded deeds of trust.

The deadline is extended for recording a Notice of Right to Lien 
or Claim of Lien after a Notice of Completion is recorded to give 
the latter job trades more time zo prepare their statements and 
determine if they have a payment problem.
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ALASKANS FOR LIEN LAW REFORM 

MAILING LIST



AA-I ^eating and A/C, Inc.
i 'P.O. Box 872405 

v Wasilla, Alaska 99687 

;........  Arr!.-.'----

I

ACE DRYWALL 
6727 GREENWOOD 

, ANCHORAGE, ALASKA 99518

ALASKA BRICK COMPANY 
7800 LAKE OTIS PARKWAY 
ANCHORAGE, ALASKA 99507

I
I

I
I
i Alaska Buildexs Cache 

901 Ctrca

Anchorage, Alaska 99501

BUILDING PRODUCTS SUPPLY 
P.O. BOX 92716 

ANCHORAGE, ALASKA 99509

CENTRAL PAVING PRODUCTS 
I 1301 EAST 64TH AVENUE 
! ANCHORAGE, ALASKA 99518

Diamond Masonry 
1121 West 77th Avenue 
Anchorage, Alaslca 99518

/— ■

Diomede Enterprises 
710 Bonanza Avenue 

Anchorage, Alaska 99518

t
•(

Alaska Insulation Supply, Inc. 
Alaska Insulation Specialities 
261 East 56th Avenue Bldg B 
Anchorage, Alaska 99518

DON ABEL BUILDING SUPPLIES 

P.O. BOX 2116 

JUNEAU, ALASKA 99803

Alaska Plumbing & Heating 
P.O. Box 2119 
Anchorage, Alaska 99510 f

 !

Alaska Quality Insulators 
8100 Petersburg Street #1 
Anchorage, Alaska 99501

ANCHORAGE SAND AND GRAVEL 
1813 EAST FIRST AVENUE 
ANCHORAGE, ALASKA 99501

Electric Distributor, Inc. 
1884 East Third Avenue 
Anchorage, Alaska 99508

Gensco, Inc.
1824 Ship Avenue 
Anchorage, Alaska 99501

I I 
I i

HCI STEEL ROOFING 
P.O. BOX 871466 
WASILLA, ALASKA 99687

Anchorage Tank 
2700 Porcupine Dr. 
Anchorage, Alaska 99501

Hcmsteaders Cache, Inc.
P.O. Box 393

Big Lake, Alaska 99687

Kingsfield Roofing 
1402 East 15th Avenue 

Anchorage, Alaska 99501

Klondike Painting 
412 West Potter 
Anchorage, Alaska 99518

I Livermore Acoustics, Inc. 
3302 Dorbrandt 

Anchorage, Alaska 99503

Lukes Concrete 
P.O. Box 112248 
Anchorage, Alaska 99511

M-W Drilling 
P.O. Box 110378 
Anchorage, Alaska 99511

Madison Lumber & Hardware 
2557 Tongass Avenue 

Ketchikan, Alaska 99901

MatSu Insulation Systems 
P.O. Box 870385 
Wasilla, Alaska 99687

Moore Mechanical 
5001 Eacle Street 

Anchorage, Alaska 99503

Preservative Paint Co. 
245 Post Road 

Anchorage, Alaska 99501

Artistic Tile Company 
P.O. Box 92929 

Anchorage, Alaska 99509

Builders Millwork Supply 
999 East Tudor Road 
Anchorage, Alaska 99503

Juneau Ready Mix 
P.O. Box 270 
Juneau, Alaska 99002

Kenai Supply
. 6407 Arctic Spur Road
{ •» — ... •• » --

RAIN PROOF ROOFING COMPANY 
2201 EAST 84TH COURT 
ANCHORAGE, ALASKA 99507

Rasco/Rasmussen Company 
P.O. Box 110030



' • Rasmussen Asphalt Mcunt.
• .P.O. Box 110209

* Anchorage. Alaska 99518
i. .

 ̂ Redi Electric 
J 6151 A Street 

1 Anchorage, Alaska 99518

j

I S&A Enterprises 
1 P.O. Box 110.454 

| Anchorage, Alaska 99511

i

Spenard Builders Supply 
P.O. Box 871250 
Wasilla, Alaska 99687

- ■

SPFNARD BUILDERS SUPPLY, INC.

'[ 840 K STREET SUITE 200

| ANCHORAGE, ALASKA 99501 
,

r ,

SUPERIOR MILLWORK 
8401 BRAYTON DRIVE 
ANCHORAGE, ALASKA 99507

UNITED BUILDING SUPPLY 
P.O. BOX 190809 
ANCHORAGE, ALASKA 99519

J

1 BUILDING TRADES UNION 
1 4300 BONIFACE PARKWAY 
| ANCHORAGE, ALASKA 99504 

1

Steering Committee 
Rich Peluso

CONST CREDIT MGT SERVICE • 
4155 Tudor Centre #101 
ANCHORAGE, ALASKA 99508

Clark Construction 
P.O. Box 110741 

Anchorage, Alaska 99511

DONNYBROOK BUILDING SUPPLY 

P.O. BOX 60509 

FAIRBANKS, ALASKA 99706

A-l Glass 

Route 1 Box 94 
Kenai, Alaska 99611

1

i Acme Fence Company 
| 10360 Nigh
1 Anchorage, Alaslca 99515

Alaska Mechanical, Inc. /  
P.O. Box 3-4048 [ 

Anchorage, Alaska 99501'

A-l Specialities 
Box 3112

Soldotna, Alaska 99669 t

1 I

1 Alaslca Art Tile 
j 6330 Arctic Blvd 
i Anchorage, Alaslca 99502

[ Alasica Road Runner 
j SRA 2 Box 6720 
j Chugiak, Alaska 99567

!
i

A&A Roofing I 
P.O. Box 314 I 

Fairbanks, Alaska 99707 [

I

I Alaska Building Exchange 
1 Attn: Steve McDermott

I Anchorlge^6j&aska 99518

Alaska Steel Company 
1200 West Dowling Road 

Anchorage, Alasica 99518

AB Tool Rental f 
P.O. Box 871610 ij 

Wasilla, Alaska 99687 .1

1 Alaska Counter Fitters 
j P.J. Box 2591 

i Soldotna, Alaska 99669

Alaska Truss 
6325 Petersburg 

Anchorage, Alaska 99507

A-Bob Plumbing & Heating 1 
649 West 54th Avenue | 

Anchorage, Alaska 99502 |

1

Alaska Diversified Electric 1 
P.O.-Box 1290 J 

Palmer, Alaska 99645 i

Alaska Underground Electrii 
8141 Dimond Hook 

Anchorage, Alaska 99507

A&E Concrete ! 
2140 East Dimond Blvd ! 
Anchorage, Alaska 99507

1
Alaska Drywall Interiors 

! 7651 Little Bend Circle 
Anchorage, Alaska 99507

Alcan Electric, Inc.
P.O. Box 91456 
Anchorage, Alaska 99509

A-Plus Redi Mix j 
P.O. Box 6390
A n c h n r ^ n o  A l a n U  n o r n o

Alaska Fence Company
400 W. International Airport

Allied Enterprises 
1421 East 8th Avenue



1
Alchem, Inc*.

'• ‘ 3617 Strawberry
Anchorage, Alaska 99502

Allen Excavating, Inc. 
1217 East 73rd Avenue 
Anchorage, Alaska 99502

Alpine Drywall
1307 East 74th Avenue
Anchorage, Alaska 99502

1 Alyeska Electric, Inc. 
184 East 53rd Avenue 
Anchorage, Alaska 99502

America Rents 
3600 Arctic Blvd 
Anchorage, Alaska 99503

Amfac Supply 
400 Post Road 
Anchorage, Alaska 99501

I Anchor Drywall, Inc.
P.O. Box 876825 
Wasilla, Alaska 99687

Anchorage Glass Company 
3933 Spenard Road 

Anchorage, Alaska 99503

• J

f

-t

if!

i Anchorage Roofing Company 
P.O. Box 110217 

Anchorage, Alaska 99511

I*

CaTpany 
1125 Orca

Anchorage, Alaska 99501

I

Arctic Carpet

A m e l l  Construction 
2013 Hillcrcst Circle 
Anchorage, Alaslca 99503

ASC Pacific
1200 A West Dowling
Anchorage, Alaska 99518

August Corporation 
P.O. Box 3172 

Juneau, Alaska 99803

B&E Electric
8317 Wilcox Street
Anchorage, Alaska 99502

f i

Bailey Rent All, Inc. 
6871 Old Seward Highway 
Anchoraae. Alaska 99502

The Ballard Canoany 
Box 1929

Soldotna, Alaska 99669

Barney's Drywall 
P.O. Box; 1449 '
Kenai, Alaska 99611

Belarde Concrete Company 
6611 Greenwood 

Anchorage, Alaska 99502

Bell Roofing Company 
P.O. Box 7008 
Nikishka, Alaslca 99635

Best Transit Mix 
10819 Spur Highway #479 

Kenai, Alaska 99611

Big 5Icy Masonry 
3301 Patterson

Dower Painting 
P.O.' Box 557 
Juneau, Alaska 99803

Bradison's Painting
4601 VanBuren 
Anchorage, Alaska 99503

Brady Floor Covering 
145 East 5th Avenue 
Anchorage, Alaslca 99501

Budget Building Supply 
12790 Old Seward Hwy 
Anchorage, Alaska 99515

Builders Supply 
8600 Airport Blvd 
Juneau, Alaska 99801

Gurbeck Roofing 
P.O. Box 2238 " 

Fairbanks, Alaska 99707

Busch Concrete Constructic 
P.O. Box 870854 
Wasilla, Alaslca 99687

Cabinets by Schnell 
6235 Nielson Way 

Anchorage, Alaska 99502

Cameron Plumbing 
P.O. Box 2720 
Juneau, Alaska 99803

Capital City Roofing
P.O. Box 210102
Auko Bay, Alaska 99821

Caribou Woodworks 
Box 874794



I- •1 Central Plumbing & Heating 
• ‘ 212 E. International Airport 
. I Anchorage, Alaska 99518
i| . .

l Curtis Plumbing & Heating 
j Box 73

Eagle River, Alaska 99577
l

Design North 
P.O. Box 517 

Douglas, Alaska 99824

1 ’

Chucks Backhoe, Inc.
! 15345 Old Seward Hwy 
1 Anchorage, Alaska 99516

Custom Drywall
1200 East 76th Suite 1214
Anchorage, Alaska 99502

I -

Dingbat Electric 
Box 1053 

\ Eagle River, Alaska 991

i... . . . .  . . . .  . . . . .

!•
•

Circle C Mechanical 
7900 King 

j Anchorage, Alaska 99502

1 . . . . . .

»
1

j DH Plunbing 
I 7741 King Street

Anchorage, Alaska 99502

Dcnpier & Sons, Inc. 
P.O. Box 91365 

i Anchorage, Alaska 99501

City Electric 
j 819 Orca

Anchorage, Alaska 99501
1

DNR Plumbing & Heating
Box 875466 ~ " !

Wasilla, Alaska 99687

Doors Ei Windows Unlimite 
1 P.O. Box 978

' Soldotna, Alaska 99669 
9
}______________________________ —

j j*

j Clay's Cabinet Mfg <j 
P.O. Box 220132 

1 Anchorage, Alaska 99522 j

t

J
i f
! D&S Concrete 
1 P.O. Box 110451 
| Anchorage, Alaska 99511

Electric Doctor
1207 West 47th Avenue
Anrhnrane Alaska 99503

1

1 Coastal Machinery 
P.O. Box A-8 

I Ward Cove, Alaska 99928
i

David H Contractors 
13836 LaJce Otis Pkwy 
Anchorage, Alaska 99516

|

Excell Construction 
12100 Industry Way 
Anchorage, Alaska 99515

r
i

Cochran Electric 
746 West 12th 
Juneau, Alaska 99801

r
i i

Debarr Building Supply 
6189 Debarr Road 
Anchorage, Alaslca 99504

F&E Fence Company 
P.O. Box 1126 
Palmer, Alaska 99645

1 1
; Comer Overhead Door |

S.R.A. Box 6081-D jj 
Palmer, Alaska 99645 j

Debenham Electric 
4502 Lois Drive 
Anchorage, Alaska 99503

1
i Fenestra Decor 

P.O. Box 871308 
Wasilla, Alaska 99687

Cooke Excavating 
SRA Box 6228 

Palmer, Alaska 99645

Decor Industries 

4263 Minnesota 
Anchorage, Alaska 99503

t

Fletcher Excavating 
Box 663

Soldotna, Alaska 99669

Cork's Masonry 
i P.O. Box 872582

Wasilla, Alaska 99687 i
j j

Decor Lighting 
1601 East Dimond Blvd 

; Anchorage, Alaska 99507

Flor Corp
201 East 51st Avenue 
Anchorage, Alaska 99503

1
{ Curtis & Campbell 
| 2729 C Street

i—

Del Shull Frontier Drywall 
■nnn F.ast 80th Avenue



Greer Tank 
P.O. Box 6708 

Anchorage, Alaska 99502

I Integrity Roofing 
I P.O. Box 8424 

Anchorage, Alaska

KTU Alaska 

4105 Tuaicigain 
Anchorage, Alaska 99503

99504

Greatland Plumbing 
7021 Driftwood 

Anchorage, Alaska 99502

I Insulate Alaska 
! P.O. Box 100483

Anchorage, Alaska 99511

Inlet Glass 
Pouch 7032
Anchorage, Alaska 99510

Jordans Carpet Center 
126 W. International 

Anchorage, Alaska 99518

Great Land, Inc.
7021 Driftwood 
Anchorage, Alaslca 99502

Glass of Alaska
704 West 26th Avenue
Anchorage, Alaska 99503

Industrial Roofing 
9415 Laperouse 
Juneau, Alaska 99801

Golden North Sales Co. 

3727 Spenard Rd Suite 4 
Anchorage, Alaska 99517

Gallagher Electric, Inc. 
SR B Box 7257 
Palmer, Alaska 99645

Robert Huck , NFIB .
3445 Rosella

Anchorage, Alaska 99504

ruction

ka 99504

Fuller O'Brien 
707 Gambell Street 
Anchorage, Alaska 99501

Hebei Hare Improvements 

P.O. Box 8-9145 
Anchorage, Alaska 99508

Harri Plumbing & Heating 
809 West 12fh Street 
Juneau. Alaska 99801

\ Hardrives, Inc.
1 2800 East Huffman

Anchorage, Alaska 99516

 _ _ __ I
I I. -

Jones Tool Rental 
P.O. Box 770869 

Eagle River, Alaska 99577

Johnson & Sons Insulatior 
P.O. Box 1316 

Soldotna, Alaska 99669

Jacks Hare

6237 East 34th Avenue 

Anchorage, Alaska 99504

J&M Welding 
P.O. Box 1213 ' 
Palmer, Alaska 99645

James Ryder

J&E Drywall 

3320 West 70th 
Anchorage, Alaska 99502

J-D Glass
8411 Airport Blvd
Juneau, Alaska 99801

Front ieEs-Pa vs
I -

nrr P



Kattak Plumbing & Heating 
P’O. Box 2329 
Palmar, Alaska 99645

Attn: James McKLlJ.op 
333 West 4th Suite 319 
Anchorage, Alaska 99501

Land Title Company

K&W Acoustic
6912 Foothills Drive
Anchorage, Alaska 99504

Lajeunesse Acoustics 
2120 East 73rd HI 
Anchorage, Alaska 99507

Interior Wall Systems 
Pouch 8408
Anchorage, Alaska 99508

L&H Plumbing 

2315 East 72nd 

Anchorage, Alaska 99507

I '

j i

li

L&H Enterprises 
P.O. Box 111593 ' 
Anchorage, Alaska 99511

In te rn a t io n a l Bldg Supply 
1840 W. International 
Anchorage, Alaska 99518

LA Entfirprises 
P.O. Box 110454 

Anchorage, Alaska 99511

Gudenau & Company 
Box 2945

Kodiak, Alaska 99615

Don Brandi

A r t Kohcines 
P.O. Box 870791 
W a s illa , A laska 99687

Halmer Electric 
P.O. Box 771745 
Eagle River, Alaslca 99577

}-----------
K l o n d i k e - A l a s k a ,  I n c .  
P.O. Box 671028 

C h u g i a k ,  A l a s k a  9 9 5 6 7

Frontier Paving Company
P.O. Box 775029

iagle River, Alaska 99577

telly Electric 
Box 569 
tenal, Alask

Mechanical Contractors 
1415 Spar Avenue 

Anchorage, Alaska 99501

99611

Uchs Electric, Inc. 
.601 East Dimond Blvd

\ K e i l  I n t e r i o r  C o n s t  
Box 100

McPherson Furnace & Equip. 
6721 Arctic Spur Road Road 
Anchorage, Alaska 99518

Ricliard V. Lewis

Mayberry Roofing 
P.O. Box 3062 

Juneau, Alaska 99803

Mat-Valley Electric 
P.O. Box 871477 

Wasilla, Alaska 99687

Bill Hathaway

Mastercrcift Kitchens 
4660 Stuart Way 

! Anchorage, Alaska 99503
i

Mards Plumbing &• Heating 
6636 Rosewood 
Anchorage, Alaska 99502

Mammoth Roofing 
P.O. Box 1742 ' 
Palmer, Alaska 99645

Lovelace Excavating 
15140 Curvell Drive 
Anchorage, Alaska 99516

Lawson Sheet Metal 
7339 Arctic Blvd



Northern Landscaping & Const 
P.O.. Box 1212 
Palmer, Alaska 99645

Lloyd Hood

Northern Construction
P.O. Box 210232
Auke Bay, Alaska 99821

NCP Construction, Ltd. 
118 East International 
Anchorage, Alaska 99518

Norms Cabinets 
Box 51

Eagle River, Alaska 99577

ProdlJcts 
600 West 41st Ave 

Anchorage, Alaska
99503

Pauls Plv. .king 
P.O. Box ^300 

Juneau, Alaska 99803

Paragon Partitions 
2311 S. View Dr. 

Anchorage, Alaska 99502

P a c if ic  C o n s tru c t io n Systems 
6600 'Wes Way
Anchorage, Alaska 99502

Norcoast Mechanical 
6136 MacKay
Anchorage, Alaska 99502

M t . McKinley Fence Company 
5901 Lake Otis Parkway 
Anchorage, Alaska 99507

The Overhead Door Men 
P.O. Box 15000-40 
Wasilla, Alaska 99687

I *
Joe Adamson

Northwood Sheetrock Service 

13041 Admiralty Place 
Anchorage, Alaska 99^15

Momentum Enterprises 
551 West 54th Avenue 
Anchorage, Alaska 99502

Mechanical Drywall 
8500 Walker Circle 
Anchorage, Alaska 99502

Northern Roofing Company 
3605 Arctic Blvd #449 
Anchorage, Alaska 99503

28oSh?rn ^ c h a nical 
2809 Iris Drive

Anchorage, Alaska 9 9 5 0 3



•Quality Construction 
1125 I Street 

Anchorage, Alaska 99501

Prosser Excavating 
7100 Homer Drive 
Anchorage, Alaska 99518

Duncan Scott 
P.O. Box 100239 
Anchorage, Alaska 99510

Saw Tooth Construction 
P.O. Box 3133 

Palmer, Alaska 99645

Greg DePompeo

Proctor Sales, 3
5401 Cordova St. 
Anchorage, Alaslca

SAJ Const Contractors 
8221 Dimond Ho o k’ 

Anchorage, Alaska 99507

Al Colon

Precision Acoustics 
8212 Sea Cliff St. 
Anchorage, Alaska 99502

Route Drywall 
13421 Venus 
Anchorage, Alaska 99515

Pioneer Insulation Co. 
P.O. Box 2027 
Palmer, Alaska 99645

Roger's Plumbing and Heating 

P.O. Box 87-1067 
Wasilla, Alaska 99687

Roger Heikes

PETERSON CRANE 

1207 Second Street 
Douglas, Alaska 99824

Robinson Millwork 
P.O. Box 3030 

Wasilla, Alaska 99687

v

Perserverance Glass 
P.O. Box 2799 
Juneau, Alaska 99803

Roofing
p *0. Box 433 
Soldotna

Raven Electric 
8010 Schoon Street 
Anchorage, Alaska 99518



j Scott -Mechanical 
l • Route 1 Box 2507 
• ' Chugiak, Alaska 99567

Superior Roofing 
Box 2006

Fairbanks, Alaska 99707

Wasilla Drywall 
P.O. Box 87.0515 

Wasilla, Alaska 99687

Weatherguard Roofinn 
200 Wp<3t 34th #371 
Anchorage, Alaska 99503

j
Senco Alaska, Inc.
R77 Raet Dowlxng 
Anchorage, Alaska QQSi R

!
Tanner & Sons Electric 
Box 871172

Wasilla, Alaska 99687
f

i
»

Septic Systems Specialist 
1 P.O. Box 872048

Wasilla, Alaska 99687

Terrace Kitchens 
5520 Lake Otis #105 

! Anchorage, Alaska 99507

i

WESTERN INSULPOAM CORP 
628 WESTERN DRIVE 

! ANCHORAGE, ALASKA 99501

Sheetmetal, Inc. j 
6130 Nielsen Way 

Anchorage, Alaska 99502 j

: 1

Ton's Plumbing and Heating ' 
3100 Mountain View Drive 
Anchorage, Alaska 99501

|

Western Sheet Metal 
2604 Seward Highway 
Anchorage, Alaska 99503

i \ 
| f
* Shelvie Supply t 
| P.O. Box 7014 | 
. Nikishka, Alaska 99635 (

Union Electric
202 East 26th Avenue
Anchorage, Alaska 99503

Wheaton Water Wells, Inc. 
P.O. Box 871218 
Wasilla, Alaska 99687

Silver Bow CcnstrpnHnn s 
P.O. Box 12c | 

i Juneau, .Alaska 99802 |

Uresco Construction Mat.
P.O. Box 1778

Kent, Washington 98032

Wi-Ak Mechanical 
P.O. Box 874216 

Wasilla, Alaska 99687

Stickleys Plumbing J 
P.O. Box 874470 j 
Wasilla, Alaska 99687

Urquhart, Inc.
3305 Woodland Park Dr. 
Anchorage, Alaslra 99503

Wickham Plumbing 
Box 44

Palmer, Alaska 99645

i
Sxmpson & Son Trucking 
10006 Crazy Horse Dr. f 
Juneau, Alaska 99801

t

Valley Drywall 
Box 771091

Eagle River, Alaska 99577

I

Wiker Roofing 
P.O. Box 91687 • 
Anchorage, Alaska 99509

Stark-Lewis Company 

1 1445 East 8th Avenue 
t Anchorage, Alaska 99501

Valley Doors 
Box 872005 

. Wasilla, Alaska 99687

Willow Hardware 
P.O. Box 9 

| Willow, Alaska 99688

Stolt Electric 
i 940 East Sixth Ave ? 

Anchorage, Alaska 99501 I

I

Valley Lumber 

8525 Old Dairy Road 
■ Juneau, Alaska 99801

Winters Electric 
i P.O. Box 2540 

Juneau, Alaska 99803

-------------------------- -

\ Superior Plumbing & Heating 
8861 Elim j
Anr-hcir-ann HOC m  01

I____— --------------— ---------------

Valley Masonry 
S.R.B, Box 7495

Wolverine Supply 
1020 Edwards Street 
Anchorage, Alaska 99504



‘Albertson Roofing 
P.O. Box 91722 
’Anchorage, Alaska 99509

Frontier Roofing 
12201 Avion Street 
Anchorage, Alaska 99516

Big State Contracting 
P.O. Box 111456 
Anchorage, Alaska 99511

Antone Mechanical Inc. 
5520 Lake ^ i s  #104 
Anchorage, Alaska 99507

Circle C Mechanical 
2220 Cinnabar 
Anchorage, Alaska 99507

Crown Plumbing and Heating 
2411 East 88th Avenue 
Anchorage, Alaska 99502

Sears Sewer and Drain 
2835 Rose
Anchorage, Alaska 99508

M  & H Plumbing &  Heating 
8901 Toloff
Anchorage, Alaska 99507

Stephens Mechanical Inc. 
7339 Arctic Blvd. 

Anchorage, Alaska 99515

Tri-State Plumbing Inc. 
8031 Briarwood 
Anchorage, Alaska 99507

ftortheri5_Lighits_jjHec trie

McDonald Roofing 
1136 East 66th Avenue 
Anchorage, Alaska 99507

Denali Roofing Co.
8903 Honeysuckle 
Anchorage, Alaska 99502

Johnson Roofing 
2921 Brandywine 
Anchorage, Alaska 99502

Advanced Roofing 
2009 Stonegate Circle 
Anchorage, Alaska 9951'”

Alaska Shake and Shingle 
3300 West Dimond Blvd. 
Anchorage, Alaska 99502

Aurora Plumbing & Heating 
2948 Kimberlie Court 
Anchorage, Alaska 99508

D H Plumbing and Heating 
7741 King Street 
Anchorage, Alaska 99502

Wanner Plumbing and Htg. 
8361 East 5th Avenue 
Anchorage, Alaska 99508

Price's Plumbing &  Htg. 
1524 East Dowling Road 
Anchorage, Alaska 99507

Skoglund Company, Inc. 
301 East 56th Avenue 
Anchorage, Alaska 99518

Sunburst Plumbing Inc. 
503 West 58th Avenue 
Anchorage, Alaska 99518

Independent Electric Co. 
150 West Dowling Road 
Anchorage, Alaska 99518

General Roofing 
119 East 54th Avenue 
Anchorage, Alaska 99518

Bay Mechanical 
11711 South Gambell 
Anchorage, Alaska 99515

International Mechanical 
646 East Dowling Road 
Anchorage, Alaska 99518

M & K MechanicaL Inc. 
1107 East 70th Avenue 
Anchorage, Alaska 99518

R & R Plumbing & Heating 
6303 Rosewood 
Anchorage, Alaska 99518

South Central Plumbing 
4902 Kobuk Avenue 
Anchorage, Alaska 99508

Totem Plumbing 
2031 Paxson Drive 
Anchorage, Alaska 99508

Arctic Alaska Electric 
6300 Petersburg 
Anchorage, Alaska 99507



,* -Northern Lights Electric 
. - 620 East 57th Place

1 Anchorage, Alaska 99518

Roberts Electric 
3412 Wentworth Street 
Anchorage, Alaska 99508

Cochran Electric"Co. Inc. 
700 E^st^6th Street 
Anchorage, Alaska 99503

Overhead Door of Anchorage 
2927 Doris Place 
Anchorage, Alaska 99503

Anchorage Painting Co. 
6642 Rosewood Street 
Anchorage, Alaska 99502

Hugo's Painting Co.
P.O. Box 101099 
Anchorage, Alaska 99510

Northern Painting Contr. 
2900 Boniface #435 
Anchorage, Alaska 99504

Shelton Electric Co. Inc. 
1720 East 59th Avenue 
Anchorage, Alaska 99507 •

Conmercial Electric 
4425 East 6th Avenue 
Anchorage, Alaska 99504

Pioneer Door Inc.
310 East 1st Avenue 
Anchorage, Alaska 99510

Stanley Door of Alaska 
7348 ALoott Loop Road 
Anchorage, Alaska 99507

Ahn's Enterprise-Painting 
P.O. Box 200024 
Anchorage, Alaska 99520

Final Touch
1528 East 14th Avenue #2 
Anchorage, Alaska' 99504

Superior Construction 
2990 Brandywine Avenue 
Anchorage, Alaska 99502

Tsuanami Electric 
21*21 Abbott Road 
Anchorage, Alaska 99507

Fischbach and Moore of / 
300 East 54th Avenue 
Anchorage, Alaska 99518

Northwest Door of Anchoi 
7120 Old Seward Highway 
Anchorage, Alaska 99515

Earls Custom Painting 
541 East 25th Avenue 
Anchorage, Alaska 99503

Asia Painting 
5403 Arctic Blvd. 
Anchorage, Alaska 99502

DLM Painting
3510 Tanglewood Place
Anchorage, Alaska 99503

Maxim's Painting 
P.O. Box 110823 
Anchorage, Alaska 99511

Nordine Painting Sunrise Drywall R&T Construction,., Inc.
8030 Northwind Unit A  33 Prince's Peace 7501 Cranberry Street
Anchorage, Alaska 99504 Eagle River, Alaska 99577 Anchorage, Alaska 99502



Alaskans for Lien Law Reform Hailing List

Unocal 
Box 7600
Kenai, Alaska 99611

Superstructures Inc.
224 Kenai Ave.
Soldotna, Alaska 99669

Peninsula Welding Inst. 
Route 1 Box 345 
Kenai, Alaska 99311

Morgan Steel 
P.O. Box 1889 
Kenai, Alaska 99611

Marathon Oil Co.
Drawer 370
Kenai, Alaska 99611

Litwin Corp.
P.O. Box 710 
Kenai, Alaska 99611

Keftei""Supply 
P.'O.'TTox 172-9 
Ka»a-i, Alaska— 1

Kenai Service 6 Repair 
10819 Spur Highway #361 
Kenai, Alaska 99611

Kenai Air Alaska 
155 Granite Point Co. 
Kenai, Alaska 99611

Herndon £ Herndon INc.

P.O. Box 262
Homer, Alaska 99603

G. White £ Son Co.
BOx 7143
Kenai, Alaska 99635

Buddy's Garage
P.O. Box 751
Soldotna, Alaska 99669

ARCO Oil £ Gas 
Box 1400
Kenai, Alaska 99611

The Welding Shop 
P.O. Box 2028 
Fairbanks, Alaska 99707

Seward Steel Works 
P.O. Box 1954 
Seward, Alaska 99664

II £ H Contractors 
P.O. Box 60610 
Fairbanks, Alaska 99706

Brown Construction C<
P.O. Box 1313 
Kenai, Alaska 99611

Fairbanks Machine 
2250 Van Horne 

Fairbanks, Alaska 99701

Shower Construction 
218 S. Hoyt Street 
Anchorage, Alaska 99504

Mid Valley Material 
Attn: Rick Wike 
P.O. Box 873809 
Wasilla, Alaska 99687

Joe Hayes
P.O. Box 101821 
Anchorage, Alaska 99510

Interpace Brick 
1520 Elcadore Circle 
Anchorage, Alaska 99507

Pacific Plumbing 
Attn: Rick Bain 
6260 Old Seward Highway 
Anchorage, Alaska 99518

Yellow Electric Ltd. 
Attn: Kent Lee Woodman 
1658 East 59th Avenue 
Anchorage, Alaska 99507



T E S T I M O N Y  OF

A L A S K A  C H A P T E R  

THE A S S O C I A T E D  G E N E R A L  C O N T R A C T O R S  OF  A M E R I C A

S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

ON

L I E N  LAW R E F O R M  

C S  H B W

M A Y  6, 1 9 8 5
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A G C - A l a s k a  o n  b e h a l f  o f  o u r  o v e r  7 0 0  m e m b e r  f i r m s  a p p r e c i a t e s  t h e  

O P P O R T U N I T Y  TO C O M M E N T  ON CS HB494.

A G C - A l a s k a  m e m b e r s  r e p r e s e n t  p r o b a b l y  t h e  w i d e s t  c r o s s  s e c t i o n  o f

T H E  C O M M E R C I A L  C O N S T R U C T I O N  I N D U S T R Y  B E S I D E S  I N D I V I D U A L  M E M B E R S  

W H O  A R E  E X C L U S I V E L Y  E N G A G E D  AS S U P P L I E R S ,  S U B C O N T R A C T O R S ,  

E N G I N E E R S  O R  A R C H I T E C T S .  M A N Y  OF O U R  G E N E R A L  C O N T R A C T O R  M E M B E R S  

A R E  E N G A G E D  AS S U B C O N T R A C T O R S  OR M A T E R I A L  S U P P L I E R S  ON S O M E  

P R O J E C T S .

T o d a y  A G C - A l a s k a  i s  i n  t h e  p o s i t i o n  o f  t e s t i f y i n g  o n  a  b i l l ,

W H I C H  M A N Y  I N D I V I D U A L S  IN T H E  C O N S T R U C T I O N  I N D U S T R Y  F A V O R -  W l T H
’ !

R E S E R V A T I O N ,  A G C “A l A S K A  S U P P O R T S  CS H B 4 9 4  IN ITS P R E S E N T  F O R M ;  

H O W E V E R  WE A R E  OF T H E  B E L I E F  T H A T  T H E  S O L U T I O N S  P R O P O S E D  IN C S  

H B 4 9 U  A R E  M E R E L Y  '’3 A N D - A I D S  ON M A J O R  W O U N D S *  A N D  T H A T  T H E  

P R O B L E M S  C R E A T E D  IN S O M E  I N S T A N C E S  M A Y  E Q U A L  T H E  P R O B L E M S  

S O L V E D *  A G C - A L A S K A  B E L I E V E S  T H A T  T H E  E N T I R E  L I E N  L A W  S Y S T E M  

S H O U L D  BE R E W R I T T E N  A F T E R  A S T U D Y  BY A N  I N T E R I M  C O M M I T T E E *

O u r  C O M M E N T S ,  I N C L U D I N G  A S U M M A R Y  OF P R O V I S I O N S  IN E X I S T I N G  L A W  

A N D  HB 4 9 4  F O L L O W .

t v

• i
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Th e  f i r s t  v e r s i o n  o f t h i s  l e g i s l a t i o n  ( s u p p o r t e d  b y  a c o a l i t i o n  

o f  s u p p l i e r s  a n d  s u b c o n t r a c t o r s ) a d d r e s s e d  t h r e e  a r e a s  o f  t h e
a

EXISTING LIEN LAW —

1) W h o  c a n  c l a i m  a l i e n

2) T h e  a b i l i t y  t o  i m p a c t  c o n s t r u c t i o n  d r a w s

3) Pr i o r i t y  o f l i e n s *

W H O  C A N  C L A I M  A L I E N

E x i s t i n g  La w * A p e r s o n  w i t h o u t  a d i r e c t  c o n t r a c t  w i t h  a n  o w n e r  

(m o s t  s u b c o n t r a c t o r s  a n d  s u p p l i e r s ) m a y  n o t  c l a i m  a l i e n  u n l e s s

AN 'ACKNOWLEDGMENT OF RIGHT TO LIEN* SIGNED BY THE OWNER IS 

OBTAINED BY THE OWNER (AN EXCEPTION TO THIS REQUIREMENT IS AN 

INDIVIDUAL CLAIMING A LABOR LIEN FOR WORK HE PERSONALLY

p e r f o r m e d )* W i t h o u t  t h e  e x i s t e n c e  o f a l i e n  l a w  t h e r e  is n o

RIGHT TO SUE AN OWNER BECAUSE NO CONTRACT EXISTS BETW E E N  THE 

OWNER AND A SUBCONTRACTOR OR SUPPLIER*

O r i g i n a l  Pr o p o s a l  (HB494).* T h e  'A c k n o w l e d g m e n t  o f  R i g h t  t o  L i e n '

REQUIREMENT WAS ELIMINATED* THUS, ANYONE SUPPLYING LABOR, 

MATERIALS, SERVICES OR EQUIPMENT COULD FILE A LIEN* THERE WAS NO
I

P'AQUl REMENT THAT THE OWNER EVEN KNOW THE CLAIMANT WAS ONE OF THE 

PERSONS SUPPLYING THE LABOR, MATERIALS, SERVICES OR EQUIPMENT* 

ALSO, THE ORIGINAL BILL ADDED AN OPTIONAL 'NOTICE OF INTENT TO

F u r n i s h  La b o r , M a t e r i a l s , S o u r c e s  o r  Eq u i p m e n t *' T h e  p u r p o r t e d

( 2 )



m

■EFFECT IS TO SHIFT THE BURDEN OF PROOF IN ANY ACTION BASED ON A

l i e n . H o w e v e r , i t d i d  n o t  l i m i t  t h e  a b i l i t y  o f a n y o n e .t o  f i l e  a 

l i e n . F u r t h e r , t h i s  p r o v i s i o n  d i d  n o t  r e q u i r e  a l i e n  c l a i m a n t  t o

PROVE T H A T  THE OWNER KNEW OR CONSENTED TO THE CLAIMANT SUPPLYING 

THE MAT E R I A L S ^  SERVICES OR EQUIPMENT.

C u r r e n t  Pr o p o s a l  ( C S H B 4 9 4 ) . St i l l  e l i m i n a t e s  t h e  "A c k n o w l e d g m e n t  

o f  R i g h t  t o  L i e n * r e q u i r e m e n t . Th u s , a n y o n e  w h o  s u p p l i e d  l a b o r ,

MATERIALS, SERVICES OR EQUIPMENT MAY FILE A LIEN* THERE IS NO 

REQUIREMENT THAT THE OWNER EVEN KNOW THE CLAIMANT WAS ONE OF THE 

PERSONS SUPPLYING THE LABOR, MATERIALS, SERVICES OR EQUIPMENT.

T h e O R I G I N A L L Y  PROPOSED "NOTICE OF INTENT TO FURNISH LABOR,
( *

M a t e r i a l s , S o u r c e s  o r  E q u i p m e n t * is d r o p p e d * In s t e a d  t h e

PROPOSAL AMENDS THE "NOTICE OF Rn#jKT TO LlEN* SECTION TO 

A C C O M P L I S H  MUCH THE SAME PURPOSE* THE SAME PROBLEMS REMAIN 

THE C U R R E N T  VERSION DOES NOT LIMIT THE ABILITY OF ANYONE TO FILE

a l i e n . F u r t h e r , t h i s  p r o v i s i o n  d o e s  n o t  r e q u i r e  a l i e n  c l a i m a n t

TO PROVE THAT THE OWNER KNOW OR CONSENTED TO THE CLAIMANT. 

SUPPLYING THE MATERIALS, SERVICES OR EQUIPMENT.

E f f e c t  o f  C u r r e n t  P r o p o s a l . T h e c u r r e n t  p r o p o s a l  e l i m i n a t e s  o n e  

o f t h e  m o r e  u n f a i r  a s p e c t s  o f  e x i s t i n g  l a w  -- t h e  "A c k n o w l e d g m e n t  

o f  R i g h t  t o  L i e n ." U n f o r t u n a t e l y , it d o e s  n o t  p r o p o s e  a
i

s u b s t i t u t e  t o  a d d r e s s  t h e  c o n c e r n s  w h i c h  s p a w n e d  t h e  

"A c k n o w l e d g m e n t * in 1979.

(3)



LITIGATION FLOURISHED AND UNCERTAINTY KEIGNED*i

A MAJOR CAUSE WAS THE FORMER LAW'S FAILURE TO IDENTIFY POTENTIAL 

LIEN CLAIMANTS. llEN CLAIMANTS WOULD LITERALLY COME OUT OF THE 

"WOOD WORK* 9 0  DAYS AFTER A JOB WAS FINISHED AND ALL KNOWN 

SUBCONTRACTORS AND SUPPLIERS WERE PAID. THE "ACKNOWLEDGMENT OF

R i g h t  t o  L i e n " w a s  a n a t t e m p t  t o  s o l v e  t h i s  p r o b l e m *

UNFORTUNATELY/ IT WAS OVERREACT IVE LEGISLATION* UNDER THE

"A c k n o w l e d g m e n t  o f  R i g h t  t o  L i e n * l i e n s  a r e  n o t  p r e v a l e n t  f o r  t h e

MAIN REASON THAT NOBODY CAN FILE ONE* B y THE TIME MOST 

SUBCONTRACTORS OR SUPPLIERS ARE INVOLVE? IN A PROJECT THERE IS 

LITTLE REASON WHY AN OWNER WOULD SIGN AN "ACKNOWLEDGMENT OF RlGHT

t o  L i e n -"

A l i e -biiat.iv^ P r o p o s a l

E l i m i n a t i n g  t h e  "A c k n o w l e d g m e n t  o f  R i g h t  t o  L i e n " m e r e l y  s w i n g s

THE PENDULUM BACK TO THE OTHER SIDE. A G O A L A S K A  PROPOSES A 

SYSTEM WHICH MAY KEEP THE PENDULUM MORE C E N T E R E D • As A CONDITION 

OF FILING A LIEN/ ANY SUBCONTRACTOR OR SUPPLIER MUST HAVE 

PROVIDED WRITTEN NOTICE TO T^E OWNER WlTHlft 1 0  DAYS OF FIRST 

STARTING WORK OR SUPPLYING MATERIALS. THIS NOTICE/ SIMILAR TO
I

THAT REQUIRED IN THE STATE OF WASHINGTON/ WOULD BE BY CERTIFIED 

MAIL (SEE ATTACHED SAMPLE LETTER) AND RECORDING WOULD NOT BE 

REQUIRED- THE NOTICE WOULD FORM A CHECK LIST TO ENSURE THAT ALL 

POTENTIAL CLAIMANTS ARE PAID BEFORE "FUNDS ARE DISBURSED- THE

(4)



SYSTEM IDENTIFIES ALL SUBCONTRACTORS AND SUPPLIERS AND ENCOURAGES 

PAYM E N T  TO AVOID THE LATTER FILING OF LIENS. THIS SYSTEM 

A D D R E S S E S  SOME OF THE CONCERNS WHICH BROUGHT ABOUT THE

" A c k n o w l e d g m e n t  o f R i g h t t o  L i e n " b u t  it d o e s  n o t  r e q u i r e  t h e  

o w n e r 's o r  a n y o n e  e l s e 's c o n s e n t .

W h y  s u c h  a s y s t e m  is n o t  c o n t a i n e d  i n t h e  c u r r e n t  p r o p o s a l  is 

u n c l e a r . T h e  F e b r u a r y  26, 1986 t e s t i m o n y  t o  t h e  H o u s e  L a b o r  A n d  

C o m m e r c e  C o m m i t t e e  b y  t h e  C o a l i t i o n  o f  S u b c o n t r a c t o r s  a n d  

S u p p l i e r s  s u g g e s t d  a m e n d i n g  t h e  b i l l  t o  r e q u i r e  a  m a n d a t o r y  

r e c o r d i n g  o f a N o t i c e  o f R i g h t  t o  L i e n ; a n d  l a t e r  a m e n d m e n t s

C O N S I D E R E D  BY HOUSE JUDICIARY CONSIDERED SUCH AMENDMENTS*

F o r  w h a t e v e r  r e a s o n  t h e  f a c t  r e m a i n s  t h a t  t h e  p r o p o s e d

L E G ISLATION MERELY RETURNS US TO THE DAYS OF YESTERDAYS PROBLEMS 

AND PROVIDES YET ANOTHER "LAWYERS RELIEF A d . "

THE ABILITY TO IMPACT CONSTRUCTION DRAWS 

E x i s t i n g  L a w s -  U n d e r  e x i s t i n g  l a w  a " S t o p  P a y m e n t  N o t i c e "  c a n  b e

GIVEN BY A LIEN CLAIMANT TO THE LENDING INSTITUTION, IF PAYMENT 

IS MORE THAN 20 DAYS OVERDUE. HOWEVER, TO STOP PAYMENT FOR MORE 

THAN 30 DAYS THE CLAIMANT MUST FILE SUIT WITHIN THAT 30 DAY 

PERIOD.

(5)



O r i g i n a l  Pr o p o s a l  1 H B  4 9 4 ) . Th e  o r i g i n a l  HB 494 s u b s t i t u t e d  a 

' D i r e c t  P a y m e n t  N o t i c e * f o r  t h e  e x i s t i n g  "St o p  P a y m e n t  N o t i c e .* 

U n d e r  t h e  p r o p o s e d  ' D i r e c t  P a y m e n t  No t i c e * t h e  l e n d i n g  

i n s t i t u t i o n  m u s t  p a y  t h e  c l a i m a n t  d i r e c t l y  u n l e s s  a n  o b j e c t i o n  is

RECEIVED BY THE OWNER WITHIN 1 0  DAYS * IF AN OBJECTION IS 

RE C E I V E D  THE LENDER MUST D I S T R I B U T E  THE MONEY DIRECTLY TO THE 

CLAIMANT AND THE OWNER.

C u r r e n t  P r o p o s a l  (CS H B 4 9 4 ) . T h e  c u r r e n t  p r o p o s a l  s u b s t i t u t e s  a 

' S t o p  Le n d i n g  No t i c e * f o r  t h e  e x i s t i n g  *St o p  Pa y m e n t  No t i c e * a n d  

t h e  f o r m e r l y  p r o p o s e d  ' D i r e c t  Pa y m e n t  N o t i c e .* T h e 'S t o p  Le n d i n g  

N o t i c e * w h i l e  s i m i l a r  t o  t h e  e x i s t i n g  'St o p  Pa y m e n t  N o t i c e *

i ' '
PROVIDES A MORE WORKABLE FORMAT FOR THE* UNPAID SUBCONTRACTOR AND

SUPPLIER. T h e  30 DAYS t o  f i l e  s u i t  is e x t e n d e d  t o  9 0  d a y s  a n d  a

PROCEDURE IS ESTABLISHED FOR THE OWNER TO CERTIFY CONSTRUCTION 

DRAWS.

PRIORITY OF LIENS 

E x i s t i n g  La w . Un d e r  e x i s t i n g  l a w  a  p r i o r  e n c u m b r a n c e  is

PREFERRED TO A LIEN (EXCEPT A LIEN BY AN INDIVIDUAL ACTUALLY » 

PERFORMING LABOR).
' .

O r i g i n a l  P r o p o s a l  (HB 4 9 4 ) . A m e n d m e n t s  w e r e  p r o p o s e d  t o  g i v e

EQUAL PRIORITY TO ALL LIENS FOR 'ORIGINAL* CONSTRUCTION WITH A 

PRIOR RECORDED ENCUMBRANCE. M

V

( 6 )
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Cu r r e n t  P r o p o s a l  (CS H H S 1 L * No c h a n g e  i n  t h e  e x i s t i n g  l a w  i s

P R O P O S E D .

£ f f e c .t  o f  C u r r e n t  L a w . A l e n d e r  m a y  m a k e  d i s b u r s e m e n t s  t 0 o w n e r s

W H O  A R E  IN T R O U B L E  B E C A U S E  OF T H E  S E C U R I T Y  P R O V I D E D  BY T H E I R  

D E E U S  OF T R U S T .  A F A I L E D  C O N S T R U C T I O N  P R O J E C T  U S U A L L Y  R E S U L T S  IN 

N O  E Q U I T Y  F O R  L I E N S  F I L E D  BY S U B C O N T R A C T O R S ,  S U P P L I E R S  O R  G E N E R A L  

C O N T R A C T O R S -

S U M M A R Y

D e v i s i n g  a  s y s t e m  t o  a d d r e s s  t h e  c o n c e r n s  o f  t h e  o w n e r s , b a n k e r s ,

G E N E R A L  C O N T R A C T O R S ,  S U B C O N T R A C T O R S ,  S U P P L I E R S ,  A N D  I N D I V I D U A L  

L A B O R E R S  I N V O L V E D  IN C O N S T R U C T I O N  P R O J E C T S  IS N O T  S I M P L E *  T H E R E  

IS L I T T L E  A R G U M E N T  T H A T  T H E  P R E S E N T  S Y S T E M  S U F F E R S  IN M A N Y

a r e a s . A 6 C - A l a s k a  s u g g e s t s  a  l o o k  a t  t h e  e n t i r e  s y s t e m  w i t h  t h e

O B J E C T I V E  O F  D E V I S I N G  A S Y S T E M  T H A T  E N C O U R A G E S  P R O M P T  P A Y M E N T  T O  

A L L  F A C T O R S  OF T H E  C O N S T R U C T I O N  I N D U S T R Y *

(7)



NOTICE BY MATERIALMEN TO OWNER AND GENERAL CONTRACTOR

REGISTERED MAIL
RETURN RECEIPT REQUESTED   D a te
ADDRESS * (Owner)

REi M a t e r i a l m e n 's  N o t i c e s  t o  Owner on

D e a r  Mr.____ >__________ i
We a r e  p l e a s e d  t o  com m unicate  t h a t  on  DATE

o u r  f i r m  commenced t o  f u r n i a h  eq u ip m en t f o r  u s e  upon y o u r  
c o n s t r u c t i o n  p r o j e c t  known a s  PROJECT NAME w h ich  i s  l o c a t e d  
a t  t h e  p r e m i s e s  commonly d e s c r i b e d  a s  STREET ADDRESS
_____________ . D e l i v e r y  was commenced a t  th e  r e q u e s t ,  and
up on t h e  o r d e r  Of, NAME OF SUBCONTRACTOR a s u b c o n t r a c t o r
on t h e  p r o j e c t ,  whose a d d r e s s  i f  ADDRESS OF
SUBCONTRACTOR____ . Even th o u g h  we do n o t h av e  t h e  o p p o r t u n i t y ;
o f  d e a l i n g  w it h  you d i r e c t l y ,  *be a s s u r e d  t h a t  we a r e  g r a t i f i e d  t o  
make a  c o n t r i b u t i o n  t o  y o u r  p r o j e c t .

In o r d e r  t o  p r e s e r v e  o u r  l i e n  r i g h t s ,  t h e  l a w s  o f  t h i s  
s t a t e  r e q u i r e  t h a t  we a d v i s e  you t h a t  we a r e  f u r n i s h i n g  m a t e r i a l s  
f o r  u s e  upon y o u r  p r o p e r t y ,  and t h a t  we may c l a i m  a l i e n  f o r  t h e  
v a l u e  o f  t h o s e  m a t e r i a l s .  We c e r t a i n l y  h av e  no r e a s o n  t o  
a n t i c i p a t e  th e  n e c e s s i t y  o f  m aking su ch  a c la im  o f  l i e n ,  and 
t r u s t  t h a t  you w i l l  n o t  c o n s t r u e  t h i s  n o t i f i c a t i o n  a e  an y 
r e f l e c t i o n  upon e i t h e r  you o r  NAME OE SUBCONTRACTOR

Our e x p e r i e n c e  h a s  b e e n  t h a t  e v e r y o n e  i n  t h e  
c o n s t r u c t i o n  i n d u s t r y  r e c o g n i z e s  t h a t  i t  i s  s im p ly  g o o d  b u s i n e s s  
p r a c t i c e  t o  p r o t e c t  o n e ' a  l i e n  r i g h t s .  Ws s i n c e r e l y  h o p e t h a t  
yo u  w i l l  b e  p l e a s e d  w i t h  t h e  m a t e r i a l s  we a r e  f u r n i s h i n g ,  and 
t r u s t  t h a t  we may b e  o f  f u r t h e r  s e r v i c e s  t o  you i n  t h e  f u t u r e .

V ery  t r u l y  y o u r s ,

T



:o ■
»  r *

P.O. BOX 2 9 6 . EAGLE RIVER, A K  9 9 5 7 7  
PO U C H  V. JU N EAU . AK  99911

A l a s k a  S t a t e  L e g i s l a t u r e

House of Representatives 

M E M O

TO: S e n a t o r  F r e d  Z h a r o f f ,  C h a i r m a n
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: Rep. S a m  C o t t e n ^

DATE: A p r i l  28, 1986

RE: H B  494, A n  A c t  r e l a t i n g  t o  l i e n s  for l a b o r  o r  m a t e r i a l s
f u r n i s h e d .

I w o u l d  g r e a t l y  a p p r e c i a t e  it if y o u  c o u l d  s c h e d u l e  H B  494 for 
a h e a r i n g  i n  y o u r  c o m m i t t e e  as s o o n  as p o s s i b l e .

T h e  p u r p o s e  of  t h e  b i l l  is t o  c l a r i f y  a n d  s t r e n g t h e n  t h e  
e x i s t i n g  l i e n  law. It  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  of  a 
c o a l i t i o n  o f  s u p p l i e r s  a n d  s u b c o n t r a c t o r s  b e c a u s e  of 
i n c r e a s i n g  p r o b l e m s  t h e y  a r e  h a v i n g  w i t h  b e i n g  p a i d  f o r  
l a b o r  o r  m a t e r i a l  t h e y  p r o v i d e .

T h e  J u d i c i a r y  s u b s t i t u t e  r e p r e s e n t s  a c o m p r o m i s e  b e t w e e n  t h e  
s u p p l i e r s  a n d  s u b c o n t r a c t o r s ,  l e n d i n g  i n s t i t u t i o n s  a n d  t h e  
b u i l d e r s .  I ;

M a i n  p o i n t s  o f  t h e  b i l l  are:

1. C l a r i f i e s  t h e  e x i s t i n g  p r o c e d u r e  a v a i l a b l e  t o  s u p p l i e r s  
a n d  s u b c o n t r a c t o r s .  C h a n g e s  t h e  " s t o p - p a y m e n t "  n o t i c e  to 
a " s t o p - l e n d i n g "  n o t i c e .

2. E l i m i n a t e s  t h e  c u r r e n t  r e q u i r e m e n t  t h a t  a c l a i m a n t  w a i t  
2 0 - 3 0  d a y s  a f t e r  a n  a c c o u n t  b e c o m e s  d e l i n q u e n t  b e f o r e  h e  
c a n  g i v e  a s t o p - l e n d i n g  n o t i c e  t o  t h e  l e n d e r .

3. A l l o w s  a c l a i m a n t  t o  b r i n g  s u i t  w i t h i n  90 d a y s  o f  f i l i n g  a 
s t o p - l e n d i n g  n o t i c e  r a t h e r  t h a n  30. R e m o v e s  t h e  
r e q u i r e m e n t  t h e  c l a i m a n t  p u t  u p  a b o n d  w h e n  t a k i n g  a c a s e  
t o  c o u r t .

4. B e f o r e  d i s b u r s i n g  f u n d s  a l e n d e r  m u s t  h a v e  a c e r t i f i c a t e  
f r o m  t h e  o w n e r  i n v o l v e d  w i t h  t h e  p r o j e c t  p r o v i d i n g  
s p e c i f i c  i n f o r m a t i o n  o n  t h e  p r o j e c t  i n c l u d i n g  w h e r e  a d r a w  
is t o  b e  a p p l i e d .

-SPONSOR'S INFORMATION



5. A n  o w n e r  is g u i l t y  V f y c l a s s  A  m i s d e a m e a n pr> f o r  
" i n t e n t i o n a l l y "  f a i l i n £ p t o  a p p l y  t i n a n c i n g  d r a w s  t o  t h e i r  
s t a t e d  p u r p o s e .  T h i s  d o e s  n o t  r e p l a c e  a n y  o t h e r  p e n a l t y  
t h a t  m a y  b e  p r o v i d e d  f o r  b y  l a w  f o r  t h e  s a m e  c o n d u c t .

6. F i l i n g  a n o t i c e  o f  r i g h t  t o  l i e n  is o p t i o n a l .

A  n o t i c e  m a y  b e  g i v e n  t o  t h e  o w n e r  a n y  t i m e  b e f o r e
f u r n i s h i n g  l a b o r ,  m a t e r i a l ,  s e r v i c e  o r  e q u i p m e n t  for 
i m p r o v e m e n t  o f  t h e  p r o p e r t y .  If g i v e n  p r o p e r l y  t h e  b u r d e n  
o f  p r o o f  is o n  t h e  o w n e r  t o  s h o w  t h a t  h e / s h e  d i d  n o t  k n o w  
o f  o r  c o n s e n t  t o  i m p r o v e m e n t s  o n  h i s / h e r  p r o p e r t y .

A  n o t i c e  m a y  b e  r e c o r d e d  a n y t i m e  a f t e r  t h e  c l a i m a n t  e n t e r s  
i n t o  a c o n t r a c t  o r  f i r s t  f u r n i s h e s  labor, etc.

7. C i v i l  a c t i o n s  m a y  b e  b r o u g h t  f o r  a c t u a l  a n d  c o n s e q u e n t i a l  
d a m a g e s  b y  a p e r s o n  w h o  is i n j u r e d  in its b u s i n e s s  or 
p r o p e r t y  b y  a v i o l a t i o n  o f  a n y  p r o v i s i o n  o f  t h e  l i e n  act.

A  c l a i m a n t  is l i a b l e  f o r  a c t u a l  a n d  c o n s e q u e n t i a l  d a m a g e s  
if t h e y  f a i l  t o  r e m o v e  a s t o p - l e n d i n g  n o t i c e  o r  c l a i m  of 
l i e n  w h e n  p a y m e n t  is m a d e  i n  fu l l  o r  a n  e r r o r  is 
d i s c o v e r e d .

8. S u b c o n t r a c t o r s  a r e  g i v e n  e q u a l  s t a t u s  w i t h  s u p p l i e r s  in
s h a r i n g  f o r e c l o s u r e  s a l e  p r o c e e d s .

9. C l a r i f i e s  d e f i n i t i o n s .

10. R e p e a l s  t h e  a c k n o w l e d g e m e n t  o f  r i g h t  t o  l i e n  p r o v i s i o n .
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Cook
5/2/86

Original sponsors: Cotten, Lzymanski,
Phillips, et al

IN THE HOUSE

SENATE CS FOR CS FOR HOUSE BILL NO. 494 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An act relating to liens for labor or material

furnished."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 34.35.062 is repealed and reenacted to read:

Sec. 34.35.062. CONSTRUCTION FINANCING. (a) A claimant to whom 

payment for the labor, material, service, or equipment furnished for a 

project is past due may give the lender a stop-lending notice. The 

claimant shall at the same time give a copy of the notice to the owner 

and to each prime contractor with who m  or through w h o m  the claimant or 

the claimant's debtor has contracted. A stop-lending notice shall

C )  instruct the lender to stop disbursing, advancing, or

otherwise iroviding construction financing for the project!

(2) be verified by the claimant!

(3) state the claimant's name, address, and telephone

numberj

(4) describe the labor, material, service, or equipment

furnished by the claimant and state the name of the person to whom 

furnished! * -

(5) describe the real property improved by the labor,

material, service, or equipment and state the name of the person the 

claimant believes to be the owner of the real property! 1

(6) state the amount due and unpaid to the claimant for the

■■ vj{S« -
labor, material, service, or equipment.

’ .T /  , 'V
(b) A stop-lending notice is binding upon a lender from the time
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the lender has received it and had a reasonable opportunity to act 

upon it until it expires or is revoked. A notice expires on the 91st 

day after it is received by the lender unless the claimant has com­

menced an action on the claim that is the subject of the notice before 

that day and the lender has received written notification of the 

action. A stop-lending notice may be revoked at any time in writing 

signed by the claimant. Expiration or revocation of a notice extin­

guishes the liability of the lender to the claimant under (c) of this 

subsection. *

(c) A lender who disburses, advances, or otherwise provides 

construction financing for a project after it is the subject of a 

stop-lending notice is liable to the claimant in an amount equal to 

the lowest of the following amounts:

(1) the amount of construction financing disbursed, a d­

vanced, or otherwise provided by the lender after receipt of the 

claimant's stop-lending notice; if there are two or more stop-lending 

notices when the disbursement occurs, the lender's liability to each 

claimant is based on the claimant's ranking under AS 34.35.112;

(2) the amount owed to the claimant, including interest, 

costs, and attorney's fees, for labor, material, service, or equipment 

furnished for the project by the claimant as established by a written 

agreement signed on or after the date of the stop-lending notice by 

the claimant, the owner and the prime contractor with w h o m  or through 

whom the claimant or the claimant's debtor has contracted or by a 

final judgment in an action in which the owner, the claimant and the 

claimant's debtor are named and, if necessary, served parties;

(3) 150 percent of the amount stated in the stop-lending

notice.

(d) Within 10 days after receiving the w r i tten agreement or a
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certified copy of the judgment under (c)(2) of this section estab­

lishing the amount owed to a claimant from who m  it has a binding 

stop-lending notice, a lender shall send to the claimant a verified 

statement showing, by date and amount, all construction financing 

provided by the lender for the project. Except as provided in (e) of 

this section, the lender shall include with the statement payment in

the amount of the lender's liability to the claimant under (c) of this

section.

(e) If there are two or more claimants to whom a lender is or

may be liable under (c) of this section and the lender is uncertain as

to the amount of its liability or possible liability to each, the 

lender may bring an action to require the claimants to interplead 

their claims.

(fj A draw against construction financing may be made only after 

certification of job progress is delivered to the lender by the owner. 

The form of the certification may be prescribed by the lender and 

shall include

(1) a statement of the progress of the project, including 

the percentage of completion of the project;

(2) the name, address, and telephone number of each prime 

contractor who has furnished labor, material, service, or equipment 

for the project;

(3) the amount owed by the owner to each listed prime 

contractor; and

(4) the portion of the draw that the owner will pay to each 

listed prime contractor.

(g) The owner shall use each draw as indicated in the certifi­

cates given by the owner to the lender under (f) of this section. The 

lender m ay not be required to verify the information in a certificate

-3- SCS CSHB 4 94 ( ) j
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and is not liable for an error in a certificate.

(h) An  owner who intentionally fails to apply construction 

financing proceeds as indicated by the certificate required under (f) 

of this section is guilty of a class A misdemeanor. The penalty 

provided under this subsection does not replace any other penalty that 

may be provided for by law for the same conduct.

(i) Within 10 days after being requested, a lender shall provide 

a person who has given the lender a stop-lending notice with a copy of

(1) each certificate received by the lender under (f) of 

this section; and

(2) a verified certificate stating the amount of construc­

tion financing proceeds committed by the lender for the project that 

have not been disbursed by the lender.

(j) The lender m a y  not provide construction financing proceeds 

for payment of indebtedness of the owner that is not incurred for the 

project.

* Sec. 2. Af 34.35.064(a) is amended to read:

(a) Before furnishing labor, material, service, or equipment for 

a project, a person [AFTER ENTERING INTO A CONTRACT, A CLAIMANT] may 

give a notice of right to lien to the owner or owner's agent [AND THE 

L E N D E R ] . If the notice is given in accordance with this section, the

or consent to the furnishing of the labor, material, service, or

equipment by the claimant in an action to foreclose the claimant's

lien on the property under AS 34 .35.050 - 34.35.120. Otherwise the

claimant has the burden of proof to show that the owner k n e w  of and

consented to the furnishing of the labor, material, service, or equip-

ment. The notice of right to lien shall be in waiting, state that it 

is a notice of a right to assert a lien against real property [A
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OTHER IMPROVEMENT]. The notice shall be recorded in the same manner

as specified for the recording of a claim of lien under AS 34.35.070.

* Sec. 4. AS 34.35.070(a) is amended to read:

(a) A [SUBJECT TO THE PROVISIONS OF AS 34.35.069(a), A] claimant

may record a claim of lien after entering into a contract for a pro j­

ect [THE CONSTRUCTION, ALTERATION, OR REPAIR OF A BUILDING O R  IMPROVE­

MENT] . A claim of lien may not be recorded later than the time spec­

ified under AS 34.35.068.

* Sec. 5. AS 34.35.071(a) is amended to read:

(a) The owner of real property that may be subject to a lien 

under AS 34.35.050 - 34.35.120 may announce the date of completion of 

the project [A BUILDING OR OTHER IMPROVEMENT ON THE PROPERTY] by

(1) recording a notice of completion after completion of 

the project [CONSTRUCTION, ALTERATION OR REPAIR OF THE BUILDING OR 

OTHER IMPROVEMENT] in the office of the recorder of the district in 

which the real property [BUILDING OR OTHER IMPROVEMENT] is situated; 

and

(2) giving notice at least five days before the recording 

of the notice of completion to all claimants who have given a notice 

of right co lien or a s top-lending [STOP-PAYMENT] notice to the owner 

and the lender prior to 10 days before recording a notice of comple­

tion; the notice must include a copy of the notice of completion and a 

statement advising claimants that a notice of completion will be 

recorded not earlier than five days after the date of the notice.

* Sec. 6. AS 34.35 is amended by adding a n e w  section to read:

Sec. 34.35.074. CIVIL SUITS, (a) A person injured by a v i o l a­

tion of AS 34.35.050 - 34.35.120 may bring a civil action

(1) except as provided in AS 34.35.062(c), for actual and 

consequential damages that are proximately caused by the violation
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plus costs, including reasonable attorney's fees;

(2) to enjoin the violation, and if the person prevails, 

the person shall be awarded costs, including reasonable attorney's 

f e e s .

(b) A claimant who gives a stop-lending notice or has a claim of 

lien recorded under AS 34.35.075 and who fails to promptly revoke the 

stop-lending notice or remove the claim of lien from the record upon 

receiving payment in full on the claim or discovering that the stop- 

lending notice or claim of lien is in error, unjust, premature or 

excessive is liable for actual and consequential damages caused by 

giving the stop-lending notice or improperly recorded claim of lien 

plus costs, including reasonable attorney's fees.

* Sec. 7. AS 34.35.080(a) is amended to read:

(a) A lien provided for in AS 34.35.050 - 34.35.120 does not 

bind real property [A BUILDING, STRUCTURE, OR OTHER IMPROVEMENT] for 

more than six months after the claim of lien is recorded [FILED], 

unless an action is commenced in [SUIT IS BROUGHT BEFORE] the proper 

court to enforce the lien within

(1) [WITHIN] that timej. [,] or

(2) [WITHIN] six months after recording of an extension

notice in the same recording office within the original six-month 

period showing the recording date and the book and page or instrument 

number of the initial claim of l i e n , and the balance owing.

'* Sec. 8. AS 34.35.080 is amended by adding a n ew subsection to read:

(c) A lien whose duration is extended by commencement of an 

action under (a) of this section is void as against a person who, 

after the commencement of the action and without knowledge or actual 

notice of its pendency, acquires an interest in the subject property 

in good faith for valuable consideration, unless a notice of the
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pendency of the action has been duly filed for record before the time 

the person's conveyance is duly filed for record. Notice of the 

pendency of the action shall conform to the requirements of AS 09.45.- 

790.

* Sec. 9. AS 34.35.112 is amended to read:

Sec. 34.35.112. PAYMENT OF C L A I M A N T’S LIENS. (a) If more than 

one lien created under AS 34.35.050 - 34.35.120 is claimed against 

property, the court in its judgment shall declare the rank of each 

lien or class of liens in the following order:

(1) all persons other than prime contractors or subcontrac­

tors with lien rights under AS 34.35.050(1):

(2) the trustees of employment benefit trusts for persons 

described in (1) of this subsection;

(3) all materialmen and s u b c o ntractors;

(4) persons described in AS 34.35.050(5) and [SUBCONTRAC­

TORS, INCLUDING] prime contractors^ other than the general contractor 

[AND PERSONS DESCRIBED IN AS 34.35.050(5)];

(5) the general contractor.

(b) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of 

the foreclosure sale of the property are insufficient to pay the lien 

claims of all persons who have recorded claims [A CLAIM] of lien, the

(1) [THE] liens of all individuals with lien rights under 

AS 34.35.050(1) shall first be paid in full, or pro rata if the pro-

• ceeds are insufficient to pay them in full;

for persons described in (1) of this subsection shall be paid in full 

or pro rata if the proceeds are insufficient to pay them in full;

(3) [THE] liens of materialmen and subcontractors shall be 

paid in full or pro rata if the proceeds are insufficient to pay them

(2) [THE] liens of trustees of employment benefit trusts

SCS CSHB 494( -8- I
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in full;

(4) liens of persons described in AS 34.35.050(5) and [OUT 

OF THE REMAINDER THE SUBCONTRACTORS, INCLUDING] prime contractors^ 

other than the general contractor, shall be paid in full [,] or pro 

rata if the remainder is insufficient to pay them in full; and

(5) lien of the general contractor [THE BALANCE] shall be

paid out of [TO THE GENERAL CONTRACTOR; A GENERAL CONTRACTOR IS ENTI­

TLED TO EXECUTION FOR] the balance [DUE AFTER DISTRIBUTION].

* Sec. 10. AS 34.35.112 is amended by adding a new subsection to read:

(c) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of 

the foreclosure sale of the property are sufficient to pay the lien 

claims of all persons who have recorded claims of lien, the balance 

shall be paid to the person who owned the property before the foreclo­

sure sale.

* Sec. 11. AS 34.35.114(c) is repealed and reenacted to read:

(c) A person who receives a stop-lending notice or notice of

right to lien identifying a project for which the person is not the 

lender shall notify the claimant in writing within 10 days after 

receipt of the notice that the person is not the lender.

* Sec. 12. AS 34.35.114(d) is repealed and reenacted to read:

(d) A claimant shall, within 10 days after receipt of a request, 

provide an owner or lender to w h o m  the claimant has given a stop-lend­

ing notice or notice of right to lien a written statement of the 

amount due to the claimant and unpaid.
V

* Sec. 13. AS 34.35.117(a) is amended to read:

(a) Except as provided under (b) of this section, a written

waiver of lien or stop-lending [STOP-PAYMENT] notice of rights created

under AS 34.35.050 - 34.35.120 signed by a claimant requires no con­

sideration and is valid and binding. A  waiver permitted under this



WORK DRAFT WORK DRAFT WORK DRAFT

section may not relate to labor, materials, services^ or equipment 

furnished after the date the waiver is signed by the claimant.

* Sec. 14. AS 34.35.120(4) is amended to read:

(4) "construction financing" means [THAT PORTION OF] money 

loaned or other credit extended to an owner secured by an encumbrance 

on real property to finance a project on that [ORIGINAL CONSTRUCTION 

OF A BUILDING OR OTHER IMPROVEMENT ON, OR  DEVELOPMENT OF,] real p rop­

erty [, BUT DOES NOT INCLUDE

(A) FUNDS TO ACQUIRE REAL PROPERTY;

(B) FUNDS TO PAY PRINCIPAL AMORTIZATION OF ENCUM­

BRANCES WITH PRIORITY OVER THE ENCUMBRANCE SECURING THE CONSTRUC­

TION FINANCING;

(C) FUNDS TO PAY LOAN, COMMITMENT, TITLE, LEGAL, 

CLOSING, RECORDING OR  APPRAISAL FEES ON THE CONSTRUCTION LOAN];

* Sec. 15. AS 34.35.120(9) is amended to read:

(9) "give notice" means to mail a notice required under 

AS 34 .35.050 - 34.35. 120 by first-class mail and by using a form of 

mail requiring a signed receipt, or to deliver the notice and obtain a 

receipt signed by the person to whom it is directed or an agent of 

that person; a notice is effective when given or delivered to

(A) [TO] a lender at the address designated in the 

encumbrance securing that lender;

(B) [TO] an owner at the last known address of the

owner;

(C) [TO] a prime contractor at the last known address 

of the prime contractor;

(D) [TO] a potential lien claimant at the address 

specified in a s top-lending [STOP-PAYMENT] notice or notice of 

right to lien or claim of lien;

SCS CSHB 494( ) -10-
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* Sec. 16. AS 34.35.120(13) is amended to read:

(13) "owner" means a person who owns real property or a 

possessory interest in real property [THE BUILDING OR OTHER IMPROVE­

MENT] and who enters into a contract, express or implied, for a proj­

ect on that property [THE CONSTRUCTION, ALTERATION OR REPAIR OF A 

BUILDING OR IMPROVEMENT]j

* Sec. 17. AS 34.35.120 is amended by adding a n ew paragraph to read:

(17) "project" means construction, alteration, or repair of 

an improvement on real property or work done to enhance the real 

property itself.

* Sec. 18. AS 34.35.069, 34.35.080(b), 34.35.114(e), and 34.35.118 are 

repealed.

-11- SCS CSHB 494( )
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6 F o r  a n  Act e n t i t l e d :  " A n  A ct r e l a t i n g  to liens f or l a b o r  or  m a t e r i a l

7 f u r n i s h e d . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

9 *  S e c t i o n  1. A S  3 4 . 3 5 . 0 6 2  is r e p e a l e d  a nd r e e n a c t e d  to read:

10 Sec. 3 4 . 3 5 . 0 6 2 .  C O N S T R U C T I O N  F I N A N C I N G .  (a) A  c l a i m a n t  to w h o m

11 p a y m e n t  fo r  the labor, m a t e r i a l ,  s e r v i c e ,  or  e q u i p m e n t  f u r n i s h e d  for a

12 p r o j e c t  is pas t  d u e  m a y  g ive t h e  l e n d e r  a s t o p - l e n d i n g  notice. T h e

13 c l a i m a n t  s h a l l  at the same t i m e  g i v e  a c o p y  of the n o t i c e  to the o w n e r

^  14 and to e a c h  p r i m e  c o n t r a c t o r  w i t h  w h o m  o r  t h r o u g h  w h o m  the claimant o r

15 the c l a i m a n t ' s  d e b t o r  has c o n t r a c t e d .  A  s t o p - l e n d i n g  n o t i c e  shall

16 (1) i n s t r u c t  the l e n d e r  to s t o p  d i s b u r s i n g ,  advancing, o r

17 o t h e r w i s e  p r o v i d i n g  c o n s t r u c t i o n  f i n a n c i n g  for the p r o ject;

18 (2) be  v e r i f i e d  b y  t he cl a i m a n t ;

19 (3) s t a t e  the c l a i m a n t ' s  name, a d d r e s s ,  a n d  t e l e p h o n e

20 number;

21 (4) d e s c r i b e  the l a bor, m a t e r i a l ,  s e r vice, or  e q u i p m e n t

22 f u r n i s h e d  by the c l a i m a n t  a nd s t a t e  the n a m e  of the p e r s o n  to w h o m

23 fu r n i s h e d ;

24 (5) d e s c r i b e  the r e a l  p r o p e r t y  i m p r o v e d  by  the labor,

25 m a t e r i a l ,  s e r v i c e ,  o r  e q u i p m e n t  a nd s t a t e  the n a m e  of the p e r s o n  t he

26 c l a i m a n t  b e l i e v e s  to be the o w n e r  of  the real p r o p e r t y ;

27 (6) s t a t e  the a m o u n t  d u e  an d  u n p a i d  to t he c l a i m a n t  for the

28 labor, m a t e r i a l ,  service, or e q u i p m e n t .

29 (b) A  s t o p - l e n d i n g  n o t i c e  is b i n d i n g  u p o n  a l e n d e r  f r o m  the tim e
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the l e n d e r  has r e c e i v e d  it an d  h a d  a r e a s o n a b l e  o p p o r t u n i t y  to act

u p o n  it u n t i l  it e x p i r e s  or is r e v o k e d .  A  n o t i c e  e x p i r e s  on  the 91st 

d a y  a f t e r  it is r e c e i v e d  by the l e n d e r  u n l e s s  the c l a i m a n t  has c o m­

m e n c e d  an  a c t i o n  on the c l a i m  t h a t  is t h e  s u b j e c t  of the n o t i c e  before 

t ha t  d a y  a n d  t he l e n d e r  has r e c e i v e d  w r i t t e n  n o t i f i c a t i o n  of the

a c t ion. A  s t o p - l e n d i n g  n o t i c e  m a y  be r e v o k e d  at any t i m e  in w r i t i n g

s i g n e d  by the c l a i mant. E x p i r a t i o n  o r  r e v o c a t i o n  of a n o t i c e  e x t i n­

g u i s h e s  the l i a b i l i t y  of the l e n d e r  to the c l a i m a n t  u n d e r  (c) of this 

s u b s e c t i o n .

(c) A  l e n d e r  w h o  d i s b u r s e s ,  a d v a n c e s ,  or  o t h e r w i s e  p r o vides 

c o n s t r u c t i o n  f i n a n c i n g  for a p r o j e c t  a f t e r  it is the s u b j e c t  of a 

s t o p - l e n d i n g  n o t i c e  is liable to the c l a i m a n t  in a n  a m o u n t  e q ual to 

the lowe s t  of the f o l l o w i n g  a m o u n t s :

(1) the a m o u n t  of c o n s t r u c t i o n  f i n a n c i n g  d i s b u r s e d ,  a d­

v a n c e d ,  or o t h e r w i s e  p r o v i d e d  b y  the l e n d e r  a f t e r  r e c e i p t  of the

c l a i m a n t ' s  s t o p - l e n d i n g  notice; if  t h e r e  are two or m o r e  s t o p - l e n d i n g  

n o t i c e s  w h e n  the d i s b u r s e m e n t  o c c u r s ,  t h e  l e n d e r ' s  l i a b i l i t y  to eac h  

c l a i m a n t  is b a s e d  on  the c l a i m a n t ' s  r a n k i n g  u n d e r  A S  3 4 . 3 5 . 1 1 2 ;

(2) the a m o u n t  owed to the c l a i m a n t ,  i n c l u d i n g  interest, 

costs, and a t t o r n e y ' s  fees, for labor, m a t e r i a l ,  s e r v i c e ,  or  e q u i p m e n t  

f u r n i s h e d  f or t he p r o j e c t  by t he c l a i m a n t  as e s t a b l i s h e d  by  a w r i t t e n  

a g r e e m e n t  s i g n e d  on or  a f t e r  the d a t e  of  the s t o p - l e n d i n g  n o t i c e  by 

the cl a i m a n t ,  the o w n e r  and the p r i m e  c o n t r a c t o r  w i t h  w h o m  or t h r o u g h  

w h o m  the c l a i m a n t  or the c l a i m a n t ' s  d e b t o r  h a s  c o n t r a c t e d  o r  by a 

f i nal j u d g m e n t  i n  a n  a c t i o n  in w h i c h  t h e  owner, the c l a i m a n t  and the 

c l a i m a n t ' s  d e b t o r  are n a m e d  and, if  n e c e s s a r y ,  s e r v e d  p a r t i e s ;

(3) 150 p e r c e n t  of t h e  a m o u n t  s t a t e d  in the s t o p - l e n d i n g

no t ice.

(d) W i t h i n  10 d a y s  a f t e r  r e c e i v i n g  the w r i t t e n  a g r e e m e n t  or a



c

1 c e r t i f i e d  cop y  of the j u d g m e n t  u n d e r  (c)(2) of this s e c t i o n  estab-

2 l i s h i n g  the a m o u n t  o wed to a c l a i m a n t  f r o m  w h o m  it h as a b i n d i n g

3 s t o p - l e n d i n g  n o t ice, a l e n d e r  s h a l l  s e n d  to t h e  c l a i m a n t  a v e r i f i e d

4 s t a t e m e n t  showing, by dat e  a n d  a m o u n t ,  a l l  c o n s t r u c t i o n  f i n a n c i n g

5 p r o v i d e d  b y  the l e n d e r  for t he p r o j e c t .  E x c e p t  as p r o v i d e d  in (e) of

6 this s e c t i o n ,  the l e nder s h a l l  i n c l u d e  w i t h  t he s t a t e m e n t  p a y m e n t  in

7 the a m o u n t  of the l e n der's l i a b i l i t y  to the c l a i m a n t  u n d e r  (c) of this

8 section.

9 (e) If t h e r e  are two o r  m o r e  c l a i m a n t s  to w h o m  a l e n d e r  is or

10 m a y  be l i a b l e  u n d e r  (c) of this s e c t i o n  a n d  t h e  l e n d e r  is u n c e r t a i n  as

11 to the a m o u n t  of its l i a b i l i t y  or  p o s s i b l e  l i a b i l i t y  to each, the

12 l e n d e r  m a y  b r i n g  an a c t i o n  to r e q u i r e  the c l a i m a n t s  to i n t e r p l e a d

13 t h e i r  claims.

^  14 (f) A  d r a w  against c o n s t r u c t i o n  f i n a n c i n g  m a y  be m a d e  o n l y  a f t e r

15 c e r t i f i c a t i o n  of job p r o g r e s s  is d e l i v e r e d  to the l e n d e r  by the owner.

16 The f o r m  of  the c e r t i f i c a t i o n  m a y  be  p r e s c r i b e d  by  the l e n d e r  a n d

17 s h a l l  i n c l u d e

18 (1) a s t a t e m e n t  of the p r o g r e s s  of  the p r o j e c t ,  i n c l u d i n g

19 the p e r c e n t a g e  of  c o m p l e t i o n  of  .he p r o j e c t ;

20 (2) the name, a d d r e s s ,  a n d  t e l e p h o n e  n u m b e r  of  e a c h  p r i m e

21 c o n t r a c t o r  w h o  h as f u r n i s h e d  labor, m a t e r i a l ,  s e r v i c e ,  or e q u i p m e n t

22 for the p r o ject;

23 (3) the amount o w e d  by the o w n e r  to e a c h  l i s t e d  p r i m e

24 c o n t r a c t o r ;  and

25 (4) the p o r t i o n  of  the d r a w  that t he o w n e r  w i l l  p a y  to e a c h

26 list e d  p r i m e  contractor.

27 (g) T h e  o w n e r  shall u s e  e a c h  d r a w  as i n d i c a t e d  in the c e r t i f i -

28 cates g i v e n  by t h e m  to the l e n d e r  u n d e r  (f) of  this section. T h e

29 l e n d e r  m a y  not be r e q u i r e d  to v e r i f y  the i n f o r m a t i o n  in a c e r t i f i c a t e

c -3- CSHB 494(Jud)
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(h) A n  o w n e r  w h o  i n t e n t i o n a l l y  f a ils to a p p l y  c o n s t r u c t i o n  

f i n a n c i n g  p r o c e e d s  as i n d i c a t e d  by  t he c e r t i f i c a t e  r e q u i r e d  u n d e r  (f) 

of this s e c t i o n  is g u i l t y  of a c l ass A  m i s d e m e a n o r .  T h e  p e n a l t y  

p r o v i d e d  u n d e r  this s u b s e c t i o n  d o e s  n o t  r e p l a c e  a ny o t h e r  p e n a l t y  that 

m a y  be p r o v i d e d  for by l a w  f or the s a m e  c o n d u c t .

(i) W i t h i n  10 d ays a f t e r  b e i n g  r e q u e s t e d ,  a l e n d e r  s h a l l  p r o v i d e  

a p e r s o n  w h o  h a s  g i v e n  the l e n d e r  a s t o p - l e n d i n g  n o t i c e  w i t h  a copy of

(1) e a c h  c e r t i f i c a t e  r e c e i v e d  by the l e n d e r  u n d e r  (f) of 

t h i s  s e c t i o n ;  an d  ,

(2) a v e r i f i e d  c e r t i f i c a t e  s t a t i n g  the a m o u n t  of c o n s t r u c­

t i o n  f i n a n c i n g  p r o c e e d s  c o m m i t t e d  by the l e n d e r  f or the p r o j e c t  that 

h a v e  not b e e n  d i s b u r s e d  by the lender.

(j) T h e  l e n d e r  m a y  n ot p r o v i d e  c o n s t r u c t i o n  f i n a n c i n g  p r o c e e d s  

f or p a y m e n t  of i n d e b t e d n e s s  of th e  o w n e r  that is n ot i n c u r r e d  for the 

p r o j e c t .

*  Sec. 2. A S  3 4 . 3 5 . 0 6 4 ( a )  is a m e n d e d  to read:

(a ) B e f o r e  f u r n i s h i n g  labor, m a t e r i a l ,  s e r vice, or  e q u i p m e n t  f o r 

a p r o j e c t ,  a p e r s o n  [AFT E R  E N T E R I N G  I N T O  A  C O N T R A C T ,  A  C L A I M A N T ]  m ay

g i v e  a n o t i c e  of right to l ien to the o w n e r  or  o w n e r ' s  a g ent [AND TH E

L E N D E R ] . If the n o t i c e  is g i v e n  in  a c c o r d a n c e  w i t h  this section, the

o w n e r  h a s  the b u r d e n  of p r o o f  to s h o w  that the o w n e r  d i d  not k n o w  of

or c o n s e n t  to the f u r n i s h i n g  of the labor, m a t e r i a l ,  service, or

e q u i p m e n t  by the c l a i m a n t  in an  a c t i o n  to f o r e c l o s e  the c l a i m a n t ' s  

l i e n  on  th e  p r o p e r t y  u n d e r  A S  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0 .  O t h e r w i s e  the

c l a i m a n t  h a s  the b u r d e n  of p r o o f  to s h o w  that the o w n e r  k n e w  of and

c o n s e n t e d  to the f u r n i s h i n R  of the labor, m a t e r i a l ,  service, o r  e q u i p­

m e n t  . T h e  n o t i c e  of r i ght to l i e n  s h a l l  be  in w r i t i n g ,  state that it 

is a n o t i c e  of a right to a s s e r t  a l i e n  a g a i n s t  real p r o p e r t y  [A

and is not liable for an error in a certificate.
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B U I L D I N G  OR  O T H E R  I M P R O V E M E N T ]  f or labor, m a t e r i a l s ,  s e r v i c e s ,  or  

e q u i p m e n t  f u r n i s h e d  in c o n n e c t i o n  w i t h  a p r o j e c t  [ C O N S T R U C T I O N ,  A L T E R­

ATIO N ,  O R  R E P A I R  OF  T H E  B U I L D I N G  O R  O T H E R  I M P R O V E M E N T ] ,  a n d  c o n t a i n

(1) a legal d e s c r i p t i o n  s u f f i c i e n t  fo r  i d e n t i f i c a t i o n  of  

th e rea l  p r o p e r t y  [UPON W H I C H  T H E  B U I L D I N G  O R  O T H E R  I M P R O V E M E N T  IS 

L O C A T E D ] ;

(2) the n a m e  of the owner;

(3) the n a m e  a n d  a d d r e s s  of the claimant;

(4) the n a m e  a n d  a d d r e s s  of t he p e r s o n  w i t h  w h o m  the c l a i m­

ant c o n t r a c t e d ;  .

(5) a g e n e r a l  d e s c r i p t i o n  of the labor, m a t e r i a l s ,  s e r­

vic e s ,  o r  e q u i p m e n t  p r o v i d e d  o r  to be p r o v ided;

(6) a s t a t e m e n t  that the c l a i m a n t  m a y  be e n t i t l e d  to r e c o r d  

a c l a i m  of lien; and

(7) the f o l l o w i n g  s t a t e m e n t  in type no  s m a l l e r  t h a n  that 

u s e d  in p r o v i d i n g  the i n f o r m a t i o n  r e q u i r e d  by (1) - (6) of this

s u b s e c t i o n :  W A R N I N G :  U n l e s s  p r o v i s i o n  ij> [HAS BEEN] m a d e  f o r  p a y m e n t

of sums that m a y  be d ue to the u n d e r s i g n e d ,  y o u r  a b o v e  p r o p e r t y  m a y  be 

s u b j e c t  to f o r e c l o s u r e  to s a t i s f y  t h ose sums e v e n  t h o u g h  y o u  m a y  p a y  

[THIS CLAIM, Y O U  M A Y  BE  L I A B L E  F O R  P A Y M E N T  D I R E C T L Y  TO  T H I S  C L A I M A N T ,  

N O T W I T H S T A N D I N G  T H E  F A C T  T H A T  P A Y M E N T  H AS B E E N  M A D E  TO] a p r i m e  c o n­

t r a c t o r  or  o t h e r  p e r s o n  fo r  the labor, m a t e r i a l ,  service, or e q u i p m e n t  

f u r n i s h e d  by  the u n d e r s i g n e d  [ P A R T Y ] .

Sec. 3. AS  3 4 . 3 5 . 0 6 7  is a m e n d e d  to read:

Sec. 34 . 3 5 . 0 6 7 .  R E C O R D I N G  N O T I C E  OF R I G H T  TO  LIEN. A  n o t i c e  of 

r i g h t  to lien m a y  be r e c o r d e d  by  a c l a i m a n t  at any time a f t e r  the 

c l a i m a n t  e n t e r s  [ENTERING] into a c o n t r a c t  for or first f u r n i s h e s  

labor, m a t e r i a l ,  s e r v i c e ^  o r  e q u i p m e n t  [ F U R N ISHED] in c o n n e c t i o n  w i t h  

a p r o j e c t  [THE C O N S T R U C T I O N ,  A L T E R A T I O N  O R  R E P A I R  OF  A  B U I L D I N G  OR
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(

1 O T H E R  I M P R O V E M E N T ] . T h e  n o t i c e  s h a l l  be  r e c o r d e d  in t h e  s ame m a n n e r

2 as s p e c i f i e d  f or the r e c o r d i n g  of a c l a i m  of l ien u n d e r  AS 3 A . 35.070.

3 * Sec. A. A S  3 A . 3 5 . 0 7 0 ( a )  is a m e n d e d  to read:

A (a) A  [ S U B J E C T  T O  T H E  P R O V I S I O N S  O F  A S  3 A . 3 5 . 0 6 9 ( a ) , A] c l a i m a n t

5 m a y  r e c o r d  a c l a i m  of l i e n  a f t e r  e n t e r i n g  i n t o  a c o n t r a c t  for a p r o j -

6 ect [THE C O N S T R U C T I O N ,  A L T E R A T I O N ,  OR  R E P A I R  OF  A  B U I L D I N G  OR I M P R O V E -

7 M E N T ] . A c l a i m  of l i e n  m a y  no t  be  r e c o r d e d  l a t e r  t h a n  the tim e  spec-

8 i f i e d  u n d e r  AS 3 A . 3 5 . 0 6 8 .

9 * Sec. 5. AS  3 A . 3 5 . 0 7 1 ( a )  is a m e n d e d  to read:

10 (a) T h e  o w n e r  of  real p r o p e r t y  t h a t  m a y  be s u b j e c t  to a lien

11 u n d e r  A S  3A.35.C'>0 - 3 A . 3 5 . 1 2 0  m a y  a n n o u n c e  the d a t e  of c o m p l e t i o n  of

12 the p r o j e c t  [A B U I L D I N G  O R  O T H E R  I M P R O V E M E N T  O N  T H E  PR O P E R T Y ]  by

13 (1) r e c o r d i n g  a n o t i c e  of  c o m p l e t i o n  a f t e r  c o m p l e t i o n  of

1A the p r o j e c t  [ C O N S T R U C T I O N ,  A L T E R A T I O N  O R  R E P A I R  OF  T H E  B U I L D I N G  OR

15 O T H E R  I M P R O V E M E N T ]  in the o f f i c e  of the r e c o r d e r  of the d i s t r i c t  in

16 w h i c h  th e  real p r o p e r t y  [ B U I L D I N G  O R  O T H E R  I M P R O V E M E N T ]  is s i t u a t e d ;

17 a nd

18 (2) g i v i n g  n o t i c e  at least f ive d ays b e f o r e  the r e c o r d i n g

19 of the n o t i c e  of c o m p l e t i o n  to all c l a i m a n t s  w h o  h a v e  g i v e n  a n o t i c e

20 of r i ght to lie n  or  a s t o p - l e n d i n g  [ S T O P - P A Y M E N T ]  n o t i c e  to the o w n e r

21 a n d  the l e n d e r  p r i o r  to 10 d a y s  b e f o r e  r e c o r d i n g  a n o t i c e  of c o m p l e -

22 tion; t h e  n o t i c e  m u s t  i n c l u d e  a copy of the n o t i c e  of c o m p l e t i o n  a n d  a

23 s t a t e m e n t  a d v i s i n g  r 1a i m a n t s  t h a t  a n o t i c e  of  c o m p l e t i o n  w i l l  be

2A r e c o r d e d  not e a r l i e r  t h a n  five day s  a f t e r  t he d a t e  of the n o t ice.

25 *  Sec. 6. AS 3 A .35 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

26 Sec. 3 A . 3 5 . 0 7 A .  C I V I L  SUITS. (a) A  p e r s o n  i n j u r e d  by  a v i o l a -

27 t i o n  of A S  3 A . 3 5 . 0 5 0  - 3 A . 3 5 . 1 2 0  m a y  b r i n g  a c i v i l  a c t i o n

28 (1) e x c e p t  as p r o v i d e d  in A S  3 A . 3 5 . 0 6 2 ( c ) , for a c t u a l  and

29 c o n s e q u e n t i a l  d a m a g e s  that are p r o x i m a t e l y  c a u s e d  by the v i o l a t i o n
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plus costs, i n c l u d i n g  r e a s o n a b l e  a t t o r n e y ' s  fees;

(2) to e n j o i n  t h e  v i o l a t i o n ,  a n d  if the p e r s o n  p r e v a i l s ,  

the p e r s o n  s h a l l  be a w a r d e d  costs, i n c l u d i n g  r e a s o n a b l e  a t t o r n e y ' s  

f e e s .

(b) A  c l a i m a n t  w h o  f i l e s  a s t o p - l e n d i n g  n o t i c e  or has a c l a i m  of 

l ien r e c o r d e d  u n d e r  AS  3 4 . 3 5 . 0 7 5  a n d  w h o  fails to p r o m p t l y  r e m o v e  the 

s t o p - l e n d i n g  n o t i c e  or  c l a i m  of l i e n  f r o m  the r e c o r d  u p o n  r e c e i v i n g  

p a y m e n t  in f u l l  o n  the c l a i m  or d i s c o v e r i n g  that the s t o p - l e n d i n g  

n o t i c e  or c l a i m  of  l i e n  is i n  error, u n j u s t ,  p r e m a t u r e  o r  e x c e s s i v e  is 

l i a b l e  for a c t u a l  a nd c o n s e q u e n t i a l  d a m a g e s  c a u s e d  by the f i l i n g  of  

the s t o p - l e n d i n g  n o t i c e  or i m p r o p e r l y  r e c o r d e d  c l a i m  of l i e n  plus 

costs, i n c l u d i n g  r e a s o n a b l e  a t t o r n e y ' s  fees.

Sec. 7. A S  3 4 . 3 5 . 0 8 0 ( a )  is a m e n d e d  to read:

(a) A  l i e n  p r o v i d e d  f o r  in A S  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0  d o e s  not

b i n d  real p r o p e r t y  [A B U I L D I N G ,  S T R U C T U R E ,  O R  O T H E R  I M P R O V E M E N T ]  fo r  

m o r e  than s i x  m o n t h s  a f t e r  th e  c l a i m  of l i e n  is r e c o r d e d  [ F I L E D ] , 

u n l e s s  an  a c t i o n  is c o m m e n c e d  in [ S UIT IS B R O U G H T  3 E F 0 R E ]  the p r o p e r  

court to e n f o r c e  the l i e n  w i t h i n

(1) [WITHIN] tha t  timej. [,] or

(2) [WITHIN] six m o n t h s  a f t e r  r e c o r d i n g  of an  e x t e n s i o n  

n o t i c e  in the sam e  r e c o r d i n g  o f f i c e  w i t h i n  the o r i g i n a l  s i x - m o n t h  

p e r i o d  s h o w i n g  the r e c o r d i n g  d a t e  and the b o o k  a n d  p a g e  o r  i n s t r u m e n t  

n u m b e r  of the i n i t i a l  c l a i m  o f  l i e n , a n d  the b a l a n c e  owing.

Sec. 8. AS 3 4 . 3 5 . 0 8 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) A  lien w h o s e  d u r a t i o n  is e x t e n d e d  by c o m m e n c e m e n t  of a n  

a c t i o n  u n d e r  (a) of this s e c t i o n  is v o i d  as a g a i n s t  a p e r s o n  who, 

a f t e r  the c o m m e n c e m e n t  of the a c t i o n  a n d  w i t h o u t  k n o w l e d g e  or a c t u a l  

n o t i c e  of its p e n d e n c y ,  a c q u i r e s  an  i n t e r e s t  in  the s u b j e c t  p r o p e r t y  

in  g o o d  f a i t h  f or v a l u a b l e  c o n s i d e r a t i o n ,  u n l e s s  a n o t i c e  of t he
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1 p e n d e n c y  of the a c t i o n  h a s  b e e n  d u l y  f i l e d  f or r e c o r d  b e f o r e  the time

2 t he p e r s o n ' s  c o n v e y a n c e  is d u l y  f i l e d  f o r  record. N o t i c e  of the

3 p e n d e n c y  of the a c t i o n  s h a l l  c o n f o r m  to t he r e q u i r e m e n t s  of AS  0 9 . 4 5 . -

4 790.

5 * Sec. 9. A S  3 4 . 3 5 . 1 1 2  is a m e n d e d  to read:

6 Sec. 3 4 . 3 5 . 1 1 2 .  P A Y M E N T  O F  C L A I M A N T ' S  LIENS. (a) If m o r e  tha n

7 o n e  l i e n  c r e a t e d  u n d e r  AS  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0  is c l a i m e d  a g a i n s t

8 p r o p e r t y ,  the c o u r t  in its j u d g m e n t  s h a l l  d e c l a r e  t h e  r a n k  of e a c h

9 l i e n  o r  c l ass of l i ens i n  the f o l l o w i n g  order:

I
10 (1) all p e r s o n s  o t h e r  t h a n  p r i m e  c o n t r a c t o r s  or s u b c o n t r a c -

11 tors w i t h  l i e n  r i g h t s  u n d e r  AS 3 4 . 3 5 . 0 5 0 ( 1 ) ;

12 (2) the t r u s t e e s  of e m p l o y m e n t  b e n e f i t  t r u s t s  f o r  p e r s o n s

13 d e s c . i L s d  in  (1) of this s u b s e c t i o n ;

14 (3) all m a t e r i a l m e n  and s u b c o n t r a c t o r s ;

15 (4) [ S U B C O N T R A C T O R S ,  I N C L U D I N G ]  p r i m e  c o n t r a c t o r s  o t h e r

16 t h a n  the g e n e r a l  c o n t r a c t o r  [AND P E R S O N S  D E S C R I B E D  I N  AS  3 4 . 3 5 . 0 5 0 -

17 (5)];

18 (5) the g e n e r a l  c o n t ractor.

19 (b) F o r  p u r p o s e s  of A S  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0 ,  if the p r o c e e d s  of

20 the f o r e c l o s u r e  sale of t he p r o p e r t y  are i n s u f f i c i e n t  to p ay the lie n

21 clai m s  of all p e r s o n s  w h o  h a v e  r e c o r d e d  c l a i m s  [A CLAIM] of lien, the

22 (1) [THE] liens of a ll i n d i v i d u a l s  w i t h  l i e n  r i g h t s  u n d e r

23 AS 3 4 . 3 5 . 0 5 0 ( 1 )  s h a l l  first be p a i d  in  full, or  p r o  r a t a  if the pro-

24 ceeds are i n s u f f i c i e n t  to p a y  t h e m  in full;

25 (2) [THE] liens of t r u s t e e s  of e m p l o y m e n t  b e n e f i t  t r u s t s

26 for p e r s o n s  d e s c r i b e d  in  (1) of this s u b s e c t i o n  s h a l l  be p a i d  in full

27 or p ro r a t a  if the p r o c e e d s  are i n s u f f i c i e n t  to p a y  t h e m  in full;

28 (3) [THE] liens of m a t e r i a l m e n  a n d  s u b c o n t r a c t o r s  s h a l l  be

29 p a i d  in ful l  or  p r o  r a t a  if the p r o c e e d s  are i n s u f f i c i e n t  to p a y  t h e m
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c

1 in  full;

2 (4) liens of p e r s o n s  d e s c r i b e d  in  AS  3 4 . 3 5 .050(5) a nd [OUT

3 O F  T H E  R E M A I N D E R  T H E  S U B C O N T R A C T O R S , I N C L U D I N G ]  p r i m e  c o n t r a c t o r s ^

4 o t h e r  t h a n  the g e n e r a l  c o n t r a c t o r ,  s h a l l  be  p a i d  in full [,] or  pro

5 r a t a  if the r e m a i n d e r  is i n s u f f i c i e n t  to p a y  t h e m  in full; an d

6 (5) l i e n  of the g e n e r a l  c o n t r a c t o r  [THE B A L A N C E ]  s h a l l  be

7 p a i d  out of  [TO T H E  G E N E R A L  C O N T R A C T O R ;  A  G E N E R A L  C O N T R A C T O R  IS ENTI-

8 T L E D  TO E X E C U T I O N  FOR] the b a l a n c e  [DUE A F T E R  D I S T R I B U T I O N ] .

9 *  Sec. 10. A S  3 4 . 3 5 . 1 1 2  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

10 (c) F o r  p u r p o s e s  of A S  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0 ,  if the p r o c e e d s  of

11 the f o r e c l o s u r e  s ale of the p r o p e r t y  a re s u f f i c i e n t  to p a y  the lien

12 c l a i m s  of all p e r s o n s  w h o  h a v e  r e c o r d e d  c l a i m s  of lien, the b a l a n c e

13 s h a l l  be p a i d  to the p e r s o n  w h o  o w n e d  the p r o p e r t y  b e f o r e  the foreclo-

14 s ure sale.

15 * Sec. 11. A S  3 4 . 3 5 . 1 1 4 ( c )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

16 (c) A  p e r s o n  w h o  r e c e i v e s  a s t o p - l e n d i n g  n o t i c e  or  n o t i c e  of

17 r i g h t  to l i e n  i d e n t i f y i n g  a p r o j e c t  f o r  w h i c h  the p e r s o n  is n ot the

18 l e n d e r  s h a l l  n o t i f y  t he c l a i m a n t  in w r i t i n g  w i t h i n  10 d a y s  a f t e r

19 r e c e i p t  of the n o t i c e  that the p e r s o n  is not the lender.

20 * Sec. 12. A S  3 4 . 3 5 . 1 1 4 ( d )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

21 (d) A  c l a i m a n t  shall, w i t h i n  10 d a y s  a f t e r  r e c e i p t  of a request,

22 p r o v i d e  an o w n e r  or  l e n d e r  to w h o m  the c l a i m a n t  h as g i v e n  a s t o p - l e n d -

23 i n g  n o t i c e  o r  n o t i c e  of r i g h t  to l i e n  a  w r i t t e n  s t a t e m e n t  of the

24 a m o u n t  d ue to the c l a i m a n t  a n d  unpaid.

25 * Sec. 13. A S  3 4 . 3 5 . 1 1 7 ( a )  is a m e n d e d  to read:

26 (a) E x c e p t  as p r o v i d e d  u n d e r  (b) of  this s e c tion, a w r i t t e n

27 w a i v e r  of l i e n  or  s t o p - l e n d i n g  [ S T O P - P A Y M E N T ]  n o t i c e  of rights c r e a t e d

28 u n d e r  AS  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0  s i g n e d  by a c l a i m a n t  r e q u i r e s  no con-

29 s i d e r a t i o n  a n d  is v a l i d  and b i n d i n g .  A  w a i v e r  p e r m i t t e d  u n d e r  this

L
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1 s e c t i o n  m a y  n ot r e l a t e  to labor, m a t e r i a l s ,  s e r v i c e s ^  or  e q u i p m e n t

2 f u r n i s h e d  a f t e r  the d a t e  the w a i v e r  is s i g n e d  by  the c l a i m a n t .

3 * Sec. 14. AS 3 4 . 3 5 . 1 2 0 ( 4 )  is a m e n d e d  to read:

4 (4) " c o n s t r u c t i o n  f i n a n c i n g "  m e a n s  [ T HAT P O R T I O N  OF] m o n e y

5 l o a n e d  o r  o t h e r  c r e d i t  e x t e n d e d  to an  o w n e r  s e c u r e d  by  an  e n c u m b r a n c e

6 o n  real p r o p e r t y  to f i n a n c e  a p r o j e c t  on  t hat [ O R I G I N A L  C O N S T R U C T I O N

7 O F  A  B U I L D I N G  O R  O T H E R  I M P R O V E M E N T  ON, O R  D E V E L O P M E N T  OF,] r eal prop-

8 e r t y  [, B U T  D O E S  N O T  I N C L U D E

9 (A) F U N D S  T O  A C Q U I R E  R E A L  P R O P E R T Y ;

10 (B) F U N D S  T O  P A Y  P R I N C I P A L  A M O R T I Z A T I O N  O F  E N CUM-

11 B R A N C E S  W I T H  P R I O R I T Y  O V E R  T H E  E N C U M B R A N C E  S E C U R I N G  T H E  C O N S T R U C -

12 T I O N  FI N A N C I N G ;

13 (C) F U N D S  TO  P AY L O AN, C O M M I T M E N T ,  T I T L E ,  LEGAL,

14 CLOSING, R E C O R D I N G  O R  A P P R A I S A L  F E E S  O N  T H E  C O N S T R U C T I O N  LOAN];

15 * Sec. 15. AS  3 4 . 3 5 . 1 2 0 ( 9 )  is a m e n d e d  to read:

16 (9) " g i v e  n o t i c e "  m e a n s  to m a i l  a n o t i c e  r e q u i r e d  u n d e r

17 AS 3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0  b y  f i r s t - c l a s s  m a i l  a n d  b y  u s i n g  a f orm of

18 m a i l  r e q u i r i n g  a s i g n e d  r e c eipt, or to d e l i v e r  t he n o t i c e  a n d  o b t a i n  a

19 r e c e i p t  s i g n e d  b y  the p e r s o n  to w h o m  it is d i r e c t e d  or  an a g ent of

20 that person; a n o t i c e  is e f f e c t i v e  w h e n  g i v e n  o r  d e l i v e r e d  to

21 (A) [TO] a l e n d e r  at t he a d d r e s s  d e s i g n a t e d  in the

22 e n c u m b r a n c e  s e c u r i n g  tha t  lender;

23 (B) [TO] an  o w n e r  at the last k n o w n  a d d r e s s  of the

24 owner;

25 (C) [TO] a p r i m e  c o n t r a c t o r  at the last k n o w n  a d d r e s s

26 of the p r i m e  c o n t r a c t o r ;

27 (D) [TO] a p o t e n t i a l  l i e n  c l a i m a n t  at the a d d r e s s

28 s p e c i f i e d  in a s t o p - l e n d i n g  [ S T O P - P A Y M E N T ]  n o t i c e  or  n o t i c e  of

29 right to lie n  or  c l a i m  of  lien;

CSHB 494(Jud) -10-
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* Sec. 16. AS 3 4 . 3 5 . 1 2 0 ( 1 3 )  is a m e n d e d  to read:

(13) " o w n e r "  m e a n s  a p e r s o n  w h o  owns real p r o p e r t y  o r  a 

p o s s e s s o r y  i n t e r e s t  in r eal p r o p e r t y  [THE B U I L D I N G  OR  O T H E R  I M P R O V E­

MEN T ]  a n d  w h o  e n t e r s  into a c o n tract, e x p r e s s  or implied, f or a p r o j­

e ct o n  that p r o p e r t y  [THE C O N S T R U C T I O N ,  A L T E R A T I O N  OR R E P A I R  OF A 

B U I L D I N G  O R  I M P R O V E M E N T ] ;

* Sec. 17. A S  3 4 . 3 5 . 1 2 0  is a m e n d e d  by a d d i n g  a n e w  p a r a g r a p h  to read:

(17) " p r o j e c t "  m e a n s  c o n s t r u c t i o n ,  alt e r a t i o n ,  or  r e p a i r  o_ 

a n  i m p r o v e m e n t  o n  r eal p r o p e r t y  o r  w o r k  d o n e  to e n h a n c e  the real 

p r o p e r t y  itself.

* Sec. 18. A S  3 4 . 3 5 . 0 6 9 ,  3 4 . 3 5 . 0 8 0 ( b ) ,  3 4 . 3 5 . 1 1 4 ( e ) ,  and 3 4 . 3 5 . 1 1 8  are 

repealed.

-11- CSHB 494(Jud)



A laska Statutes § 34.35.045
025. Parties to foreclosure. In an action to foreclose a 
by AS 34.35.005 — 34.35.425, a ll persons personally 
lien holders whose claims have been filed, and all other 
sted in the matter in controversy or the property sought 
with the lien may be made parties. Persons who are not 
bound by the proceedings. (§ 26-9-6 ACLA 1949)

• rcn ces . — 53 Am. J u r .
■ns. §5 359-373.

>30. Lien claim against d ifferent properties. I f  a lien 
jr  the same labor against two separate kinds of property 
ned by different persons, the court shall determine the 
:h kind of property and designate which shall be sold 
ge the amount of the lien claim. (§ 26-9-7 ACLA 1949)

>35. Several judgment fo r each claimant. In an 
ce a lien judgment shall be given in favor of each person 
or the amount due the person, and the court shall order 
:t to the lien to be sold by the peace officer in the same 
roperty is sold on execution, or in any manner that the 
proper. The proceeds of the sale shall be apportioned to 
each judgment pro rata, if the amount is insufficient to 
1. (§ 26-9-8 ACLA 1949)

10. Order of priority and payment. [Repealed, § 19 ch 
For current la w see AS 34.35.112.]

15. L ienor’s action on contract. Except as otherwise 
ded, nothing in AS 34.35.005 — 34.35.425 may be 
event a lienor under a contract from maintaining an 
lienor has no lien for the security of the debt and the 
action does not prejudice rights under AS 34.35.005 — 
5-9-11 ACLA 1949)

N O T E S  TO  D E C IS IO N S

b y  s ta tu te  c r e a te  a 
y, and a  lienor h a s  the  
vay of h is  lien or by an 
hell v. B eaver Dredg- 
6(1935).

W here  th e  l ie n  fa ils , th e  c la im a n t  
m ay  n e v e r th e le s s  h a v e  a  p e r s o n a l  
ju d g m e n t  ag a in s t the  defendan t person­
ally  liab le  in  th e  cause. M itchell v. B eaver 
D redging Co., 8  A laska  566 (1935).

§ 34.35.050 Property § 34.35.050
Article 2. Mechanics and Materialmen.

S e c tio n  S e c tio n
50. Lien for labor or m a te ria ls  fu rn ished  90. P ay m en t to con tractor
55. Land sub ject to lien 9 5 . A m ount of iien
60. P rio ritie s  joo . A ction a g a in s t co n tracto r on lien
62. C onstruction  financing  105> M a teria ls  no t subject to process
64. N otice of r ig h t to lion , ] 0  A ctions to enforce liens
65. N ot.ce o f n o n re s p o n s .b ily  . ! 12. P ay m en t o f  c la im a n t’s liens
G7. Recording notice o f r ig h t lo h en  . . .  .. r , . . . 1 1
6 8 . T im e periods fo rc la im in g  liens 114’ O b 'igo  ion o f c la im a n t and lender lo
69. A cknow ledgm ent o r r ig h t lo lien , c provide .n fo rm at.on
70  C laim  of lien 115. Persons considered a g en t of ow ner
7L  N otice o f com pletion 117- W aiv er o f lien  r ig h ts
72. Bond 118. C la im an t liab ility
75. Record and  index of claim  H 9- W aiver o f liens on unsold common
80. D uration  o f lien in te re s t com m unity  u n its
85. Lien for im proving lot o r s tre e t 120. D efinitions

Sec. 34.35.050. Lien fo r labor o r materials furnished. A person 
has a lien, only to the extent provided under this chapter, to secure 
the payment of the contract price if the person

(1) performs labor upon real property at the request of the owner or 
the agent of the owner for the construction, alteration, or repair of a 
building or improvement;

(2) is a trustee of an employee benefit trust for the benefit of 
individuals performing labor on the building or improvement and has 
a direct contract with the owner or the agent of the owner for direct 
payments into the trust;

(3) furnishes materials that are delivered to real property under a 
contract with the owner or the agent of the owner that are incorpo­
rated in the construction, alteration or repair of a building or 
improvement;

(4) furnishes equipment that is delivered to and used upon real 
property under a contract with the owner or the agent of the owner for 
the construction, alteration or repair of a building or improvement;

(5) performs services under a contract with the owner or the agent 
of the owner in connection with the preparation of plans, surveys, or 
architectural or engineering plans or drawings for the construction, 
alteration or repair of a building or improvement, whether or not 
actually implemented on that property; or

(6) is a general contractor. (§ 26-1-1 ACLA 1949; am § 1 ch 20 SLA 
1949; am § 1 ch 14 SLA 1953; am § 1 ch 57 SLA 1959; am § 1 ch 106 
SLA 1967; am § 1 ch 175 SLA 1978)

*



S 34.35.050 Alaska Statutes it 34.35./*i"''

NO TES TO DECISION S

Editor’* notes. — Many of the eases 
onnotnted below were decided under this 
section ns it existed before the 1078 
oinenilment.

Constitutionality of lien lows. — See 
Nordstrom v. Siicitn-n-Johnscn Mining 
& (Hedging Co., 5 Alaska 2I0(19I5>

The mechanic’* lien Inw of Alaska 
wn* adopted originally from the lien 
Inw of Oregon. Arctic LuiiiIht Co. v. 
Ilurden. 211 F. 60 (9th C irJ, cert, denied. 
2.15 U S. 701. 35 S. Ct. 209, 69 I, Ed. 43.T 
(1914)

Alaska mechanic's lien laws wen* de­
rived from those of Oregon. Vaara v. 
Ketchikan Spruce Mills, Sup. Cl. Op. No. 
•I l l  (File No 8291. 132 I*2d 618 IKMS7K 

The purpose of legislatures in enact, 
ing mechanic's and materialman's lien 
laws is for the protection of the me­
chanic, insuring to him the fruits of his 
labor and providing the materialman with 
a speedy and efficacious mode ofcollecting 
his pay for materials furnished. Jorgrii.wn 
Co. v. Sheldon, 2 Alaska 60711905*.

And to secure lien priority of pay­
ment. — It is the purpose of the lien law 
to secure priority of payment of the price 
and value of work performed nnd mate­
rials furnished in erecting nnd repairing a 
hudding or other structure. Cuscaden v. 
Wimhish. n il F 241 tDthCir. 1908».

This article relating to mechnnic.1' 
liens should be liberally construed. 
Russell v. Hn>ncr, 130 F. 90 (9th Cir. 
1904); Arctic Lumber Co v. norden, 211 
F. 60 fJlh Cir ), cert, denied, 236 U.S. 701, 
36 S. Cl. 209,69 L  Ed 433 (1914). Hut see 
Goldstein v. Nohlc, C Alaska 282 (1920).

The evident spirit and purpose of this 
article is to do substantial justice to all 
parlies who may bo affected by its provi­
sions. and the courts should avoid 
unfriendly strictness and mere 
technicality. Russell v. Hayncr, 130 F. 90 
(J llhC ir 19011 

Mechanic'* lien statute* are lo Ire liber­
ally construed, with a view In effect 
substantial justice, and the fact that the 
lien claimant inrludes in his rlaim an 
item of his services fur which the law 
gives him no lien will not defeat the lien if 
doe to an honest mistake, and his lien in 
such a cn'-c mny be enforced pro Innto if 
the true amount for which he is entitled to 
a lien may he segregated from the remain­
der. Pioneer Mining Co. v. Uelamoltc, 185 
F. 752191 h C ir  1911)

Except to prolert against undue se­

verity. — Where the particular enact- 
meal deals fairly and eipnlahly with l»«»lli 
the owner nnd the lienor, the hheial 
interpretation seems lo he the rule 
adopted; hill where the statute seems In 
be unnecessarily seiele upon one. and in 
favor of the other, resulting in manifest 
injustice, the courts lone endeavored lo 
relieve the severity, holding the parly 
fnvoted lo n strict lompliance with the 
statute. Jorgensen Co. v. Sheldon. 2 
Alaska 6117(1905).

Anil parts upon whic h existence of 
lien depends should lie strictly con­
strued. — The safe nnd proper row of 
confirm tinn of mechanic's lien statutes is 
that, while the remedial portions of these 
statutes should !>o liberally construed, 
with a view to ovoid .defeating the purpose 
of the statute, yet those parts upon which 
the right to the existence of a lien depend, 
being in derogation of the common law. 
should lie strictly construed. Morris v. 
Mar-li. 3 Alaska 140(1906*.

They must lie substantially com­
plied with. — A mechanic's lien is purely 
of statutory creation, and . an only he 
maintained by a substantial observance 
and compliance with the provisions of the 
statute. Whatever is made necessary to 
(he existence of the lien must he per­
formed. or the attempt to create it will be 
futile. A substantial adherence to the 
terms of the statute in the notice of the 
lien is indispensable. Russell v. Hayncr, 
130iF. 90 (9th Cir. 1904).

Thus, this section should lie strictly 
construed. Rivers v. Pnstro, I I  Alaska 
•191(1918).

A strained construction to bring n 
person within this section is not per­
missible. Rivers v. I'oatro, 11 Alaska 491 
(1918).

Prior law construed. — This section 
ns it existed prior to 1078 prohibited the 
crcntinn of a valid mechanic's lien prior lo 
the commencement of work on the site 
mid the effectuation of visible impiove- 
meidn lo the properly. Torkko/- 
Korman'Engineers v. Penland Ventures, 
Sup. Cl. Op. No. 2767 (Kilo No. (M89). 673 
P.2d 769 (1983). See now paragraph (5), 
which allows liens for work done in (he 
preparation of plans "whether nr not (they 
were I actually implemented."

This article is not, of its own terms, 
made applicable* to public property. 
University of Alaska v. Simpson llldg. 
Supply Co., Sup. Ct. Op. No. 1113 (File 
No. 2 196), 630 |».2d 1317(1976).

$ 34.35.050 Property ,.|.:j5.or»o

As to immunity of rcnl property of 
Univorv1)* of Aluska from Hen attach- 
menl or foreclosure, see University of 
Alaska v. Simpson llldg. Supply Co., Sup. 
Ct. Up. No. 1113 (File No. 2196). 630 !'.2d 
1317(1975).

The landowner must hnvc actual 
knowledge of the construction before 
his interest can be subjected lo n material- 
man's lien Vanrn v. Ketchikan Spruce 
Mills. Sup Ct. Op. No. 411 (File No. 829), 
432 IV2d 618(1967).

If the nmlerinlmnn relies on both the 
credit of the purchaser and the .secu­
rity of the building, the n.atcrinlmnn 
can assert a lien. Dannemiller v. AM FAC 
Distnhutiun Corp., Sup. Ct. Op. No. 1462 
(File No. 2895), 666 P.2d 046 (1977).

Mnterinlpcr.sun must demonstrate 
that materials furnished were gener­
ally incorporated into the building or 
project. Dannemiller v. AMFAC Distribu­
tion Corp.. Sap. Ct. Op No 14521 File No. 
2895). 666 P.2d 645 (19771.

No requirement thnt materialman 
see thnt every piece used in structure. 
— In the foreclosure of a materialman's 
lien, the materialman should not be re­
gain’d tn watch the progress of a structure 
to sec thnt every piece of material sup­
plied hv him was used therein, nnd if .same 
of the material has been used elsewhere, 
it rests with the defendam to show that 
fact. Dannemiller v. AMFAC Distribution 
Corp., Sup. Ct. Op. No. 1462 (File No. 
2895). 566 P.2d 645 (1977).

A mnlerinlpcrson has a burden to show 
by a preponderance that ILs materials 
were generally used in a project, but it 
need not show that each nnd every item 
was incorporated. Dannemiller v. AMFAC 
Distribution Corp., Sup. Ct. Op. No. 1452 
(File No. 2895), 566 P.2d 645 (1977).

A mechanic's Hen will attach to 
property for on improvement not 
placed thereon if it has a physical nr 
lieneficial connection therewith nnd is 
essential lo the convenient and comfort­
able use nf the premises. Milford v. Prior, 
35.3 F.2d 550 tilth C ir 1965).

Lots in a subdivision are lienalde fur 
an engineer's labor an the subdivision's 
wider mid sewerage system. Milford v. 
Prior. 353 F.2d 650 <9llt Cir. 1065).

Effect of agreement establishing 
partnership. — For the purposes of this 
section, an agreement establishing □ part­
nership or joint venturoship does not 
affect one party's standing to file a lien 
against the other party's land. Urban Dev. 
Co. v. Dekrcon, Sup. C l. Op. No. 1083 
(File No. 2028), 526 P.2d 325 (1974).

The mrnititig properly olluehing (o 
the word "contractor" os used in this 
scttinn is one who has charge nf the 
construction of the building, alteration, nr 
repair by direction of or contract with the 
owner or his agent duly authorized lo 
contract fur him. Morris v. Marsh, 3 
Alaska MO 119(16*.

A lien of n contractor may include 
on item fur supervision nnd overhead. 
Clay v. Sandal, Sup. Cl. Op No 71 (File 
Nos. 60 In), tbn.369 P 2d 890 (1962).

Labor for which lien is claim must 
come within statute. — While me­
chanic's lien statutes ire to Ik* liberally 
construed, so that their purpose may nut 
be frustrated, and with a view to effecting 
substantial justice, yet. unless the l.d*ur 
pe rformed fur which the lien is claimed is 
such as comes within the conic rnpl.il on of 
the statute, there can he no valid hen 
Noble v. Gustafson. 204 F. 69 tilth Cir 
1913)

This section nnd AS 31.35.070 must 
lie rend nnd construed together, nnd ns 
applied lo an original contractor, in com­
puting the lime from which he must file 
his claim of lien, they provide that he 
must file it within 90 days from the dale 
of the completion of his contract or within 
90 days from the date of the construction 
of the building, or any part of such 
construction, under the contract Hloom 
McCluskcy, 7 Alaska 349 (1925).

There must he employment by the 
owner of the building or his ngent. — 
To authorize a lien under the provisions of 
this.sect ion, there must In? an employment 
by the owner of the building, or Iiih 
authorized ngent, and (he employment of 
contractors by one who was occupying llie 
land under u contract of purchase, does 
not constitule the employment contem­
plated by this section. Russell v Huvncr. 
130 F. 90 (9th Cir. 190D.

Or owner must know of nnd full to 
disclaim improvement. — If the person 
in charge i> noi in fact the agent of (lie 
owner, the interest of the owner shall, 
nevertheless, he liable for lire improve­
ment if it is constructed with his knowl­
edge nnd lie fails to post the required 
nc'tice disclaiming responsibility. 
Cnscndcn v. Wimhish, 161 F. 241 l9ih Cir. 
19081.

Person in charge Is printa facie 
owner’s ngent. — This section. AS 
3135 055 and 3135065. construed to­
gether, mean that the person in charge of 
tin* work shall puma facie Ik* deemed lo 
be the ngent of the owner, nnd the prop-
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crty nf the hitter shnll In* charged with the 
lien under tin? cxpre.** provision* of this 
section, Cnwnleii v. Wimhish. Ifil K. J 1 1tilth cir. i!»ohi St as 31.35.1 in.

le s s e e  In not owner’* ngent. — A 
ItWM. contracting for improvement* upon 
the demised premises, does not. merely by 
virtue of Ins rel.ition us lessee, conlrnct ns 
the ngent of the lessor, so ns lo subject the 
property to mechanics' liens therefor. 
Morris v. Marsh. 3 A laska H ll 1 1 00(11.

And Hen Is lim ited to Icnsrholil 
un less owner fails to g ive notice nf 
m m re.s |n insiliilily . — If the work is done 
for n lessee of the property. Ihihilily is 
confined to the leasehold e.«‘ 'e . if the 
owner had no knowledge of the construc­
tion of the improvement, or if. having 
surh knowledge, he gave notice that he 
would not lie responsible. Cascailen v. 
Wimhish. It il F .2 I I  tilth C ir 1SHIHI.

Or unlesN lease authorizes le ssee  lo 
improve o r improvements revert. — It 
is the general rule that wli-re a lease 
contains n provision authorizing the les­
see to make improvements by deducting 
the cost thereof from the rent, or where 
part of the consideration of the lease is the 
making by the lessee of improvement* 
which become a part of the realty, or that 
the improvement* made hv the lessee 
shall revert to the lessor, n mechanic's 
lien may attach to the property fur wink 
done or materials furnished, pursuant In a 
contract with the lessee. Arctic Lumber 
Co. v. Harden. 2 1 1  K. 50 tilth Cir.I. cert, 
denied, 235 U.S. 701. 35 S. Ct. 2119. 59 I. 
Ed. 433(19141.

It w ill ntlncli to build ing erected by 
lessee  thnt Is to revert to lessor. — 
Where a lease provided that construction 
or .» business building on the properly by 
the losses was a part of the consideration, 
but also provided that the building was to 
“attach lo the said really as a part thereof 
nnd become the properly of lessor" upon 
the expiration or termination of the lease, 
ns lo n materialman's lien, the building 
had become nn intcgr.l part of the lease­
hold estate, and was not nn item of 
personal property to be considered sepa­
rately from the realty upon which it was 
constructed nnd the lessee's interest in 
thnt realty. C lay v. Sandal, Sup. Ct. Op. 
No. 74 (Kile No s. 60 (n), (b/>, 360 !V2d 890 
(1962/.

Prcnch o f  contract b ars en fo rce­
ment o f lien for work perform ed. — 
Where a contractor fails lo perform n 
considerable part of the work required by 
h is conlrnct, h is failure, regardless of his

intentions, const i in I n  a bar to his in- 
fitrrriiH nt of a lien lor the work per 
(•iriiM-d (hllis v tiilli'lle , 13 A laska 55. 
18 1 K2i|H72 <!M I l l 'l l  19510 

A* where contract I* w ilfu lly  ulinii- 
cloned before completion. — See th llis 
v fh llc llc . 13 Alaska 55, 18 1 K 2d 872 
tilth Cir. 1115(11

Harde n o f proof on lien cla im an t to 
show  compliance with statute. — 
Where the allegation* ol the complaint in 
regard to the wmk done upon a claim ami 
the character thereof win- put in issue by 
the answer, the burden of the pruuf is oil 
the lien rl.miianl lo show by legally 
sufficient evidence the accrual of tin* lieu 
under the terms of the statute which 
creates it, ns well a* under Ihe terms of 
tin1 cool rad under wliiili the wink wn* 
done. Pioneer Milling t'o v Dehuuolle, 
185 F. 7.52 iUih Cir 19 11 1 

Hare statement that other projects 
were being completed by a constru c­
tion company at the same lime thnt ii 
paiticular project's modular unit- were 
lieing manuhicliircd is in-uifficienl. under 
Ihe supreme court'* pu n dents, to raise n 
triable issue of fact n* to whether the 
material fmiii-lm l to the construction 
company wa* actually iihoiparoled into 
Ihe particular project. University of 
Alaska v. Simp-on llldg Supply t ’o . Sup. 
Cl. Up No 1 1 13 • Kile No. 211)0), 530 I*.2d 
I it 1 7 1 197.51 

A house builder's employee ennnot 
recover buck wages directly again st 
the home buyers under a tlicoiy tli.it Ihe 
employee was n third-party beneficiary lo 
a contract between the builder nnd the 
buyer. Stale v. Osltnrnc, Sup. C l. Op. No 
2('TI i Kile No. 4385*. 13)7 P.2d 369 i IfJHfl).

Applied in Kel Weatherstrip Co. v. 
Konkin. 15 Alaska 201, 124 F. Supp 555 
(I). A laska 19511.

(junlcd in Irvine v. MrUougnl, 5 
A laska 220 119151; Mitchell v. Heaver 
Dredging Co., 8 Alaska 566 (1935); Hrnnd 
v. First Fed Sav. & Lean Ass'n, Sup. C l. 
Op. No 658 lF ile Nos 1 1 19 . 1164 1. 478 
I*. 2d 8291 1970).

Cited in First N a ll Hank v. Stout. 9 
A laska 100 1 1938); Spalding v. Martin. 
241 F . 372i9tli Cir. !9I7)

Collateral references. — 53 Ain dur. 
2d, Mechanics' l.iens, * 1 et seq.

“Owner" within meaning of mechanic's 
lien statutes. 2 Al.lt 791; 95 ALK 1095.

Lien for labor or material entering into 
rejected work. 16 ALII 981.

Right to mechanic's lien 83 ALK 1 1  
Inception nflicn. 83 ALK 925.

§ 34.35.055 I ’ llO l'K IITY :i i ••in.oss
Mr. lumen' liens: inerhmiirs' li.-nr. against Hu* iiiiirlgugrH

•Inly, in (’ ■xhursing funds, lo prilled lim it. pinpeity. . l i lA l . l l l l l i 1 . 14.
R.ignr against outstanding nr pi.I.-iiK.il

S u e . a - l .a n .o n a . L u n d  s u b j e c t  (I) l i e n ,  in i T lie  l.-tntl upon  w h ic h  11 
b u ild in g  o r  o i l ie r  im p ro v em en t d e sc r ib ed  in  A S  IM.ilS.OBO is c o n ­
s tru c ted , to g e th e r  w ith  it c o n v e n ie n t  sp a c e  ab ou t Ih e  b u i ld in g  o r  o th e r  

im p ro v em en t o r so much e s  is  r e q u ir e d  fur Ih e  co n v en ie n t  u se  an d  
o ccup a tion  o r it (to he d e te rm in ed  by  th e  ju d g m en t o f  th e  cou rt n t th e  
lim e  o f  th e  fo rec lo su re  o f  th e  l i e n ) , nnd  th e  m in e  on  w h ich  th e  w o rk  is  

p erfo rm ed  o r  for w h ich  th e  m a t e r ia l  is  fu rn ish ed  is  a ls o  su b je c t lo  th e  
lie n  c re a te d  by  A S  34 .35 .050  — 3 4 .3 b .l2 0  i f  a t  Ih e  t im e  th e  w o rk  is 
s l i ir te d  o r  th e  m a te r ia ls  fo r th e  b u i ld in g  o r o i l ie r  im p ro vem en ts  a r c  
f ir s t fu rn is h ed , th e  land  b e lo n g s  lo  t h e  person  w ho  c a u s e s  th e  b u i ld in g  
o r o i l ie r  im p ro vem en t lo  he c o n s t ru c te d , t i l le r e d , o r  re p a ir e d .

(h i I f  th e  person ow n s le s s  I l i a n  a  fe e  s im p le  e s ln le  in  Ih e  la n d , th en  
o n ly  th e  in te r e s t  o f th e  p erson  in  it is  sub ject l o t h e l i e n .

(c) I f  th e  in te r e s t  is  a  le a s e h o ld  in t e r e s t , an d  th e  h o ld e r  fo r fe it s  th e  

r ig h t s  o f  th e  h o ld e r  to it , th e  p u r c h a s e r  o f t h e  b u i ld in g  o r  im p ro v em en t 
an d  le a s e h o ld  te rm , or so m u ch  o f  it  a s  r em a in s  u n c xp ir cd  a t  a  s a le  
u n d e r A S  34 .35 .050  — 3 4 .3 5 .12 0  is  con s id e red  lo  he (he a s s ig n e e  o f  th e  
le a s eh o ld  te rm , an d  m ay  p a y  t h e  le s s o r  a l l  a r r e a r s  o f  ren t o r o i l ie r  
m oney  nnd co sts  du e u nder th e  le a s e .

Ill) I f  th e  le s so r  re g a in s  p o s se s s io n  o f  th e  la n d  an d  p ro p e r ty , o r 
o b tn in s ju d g m e n t  for th e  p o s se ss io n  o f  it  b e fo re  th e  com m en cem en t o f  
th e  co n stru c t io n , a lt e r a t io n , o r  r e p a ir  o f  th e  b u i ld in g  u r o th e r  
im p ro v em en t , th e  pu rch a se r m a y  o n ly  rem ov e  th e  b u i ld in g  o r o th e r  
im p ro v em en t w ith in  30 d a y s  a f t e r  th e  p u r ch a se , a n d  ( lie  o w n e r  o f t h e  
la n d  s h a l l  r e c e iv e  th e  ren t d u e  p a y a b le  ou t n f th e  p ro ceed s o f  th e  s a le , 
a c co rd in g  to  th e  te rm s o f t h e  le a s e ,  dow n  to Ih e  t im e  o f  th e  r em o v a l. 
<§ 2G -1-2  A C L A  1949)

NOTKS TO DEC ISIO NS

The object o f this section is lo d e ­
c lare lo who! land the lien shnll 
extend . Cnscaden v. Wimbish, 1GI K. 2 1 1  
Idlh Cir. 19081.

The leg isln lurc Intended lo confer 
Ihe right o f lien upon every Inlmrer or 
mechanic whose work tends to im ­
prove lands or m in is. Morris v. Marsh. 
3 Alaska 140 1 1906).

The purpose o f extending n stain- 
lo ry  lien lo  Iho land is because the 
va lue o f Ihe land Is Incrensetl when a 
matcrialpcrson provides labor or material 
fur a structure which is attached lo the

load. The lien should exlond to the laud, 
which is benefited hv Ihe matcrialpcrson. 
Dannemiller v. AM KAO Dislrihulian 
Corp. Kup. f t .  Op. No. 1452 1 Kile No 
2S95I. filki P.2'1 It 15 11077:.

Complaint is dc fcr llv c  unless II nl- 
leges labor went In improvement. — 
The absence of an allegation dial die 
lalwr wcnl la Ihe improvement af Ihe 
owner's lunds or mines is of itself fatal in 
the toiiiplaiol Morns v. Mar-li. 3 Alaska
1-101 itin n i.

And so is lien nultrr. —A lien unlive 
simply In Ihe elfecl Ilia ' materials were
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5 34.35.()<iO Alaska Statutes « 3' Mil)

furnished and lalwr won dour "in conuec- 
(inn with the work done u | mi»  the claims" 
doe* mil comply with (lie statute, 
(•nlilstciri v. Noble, C A laska 282 1 1(1201.

A lien on n build ing for m aterials 
furnished cannot include nnolhcr 
structure against which n lien Is not 
filed , nnd into Ihe construction, niter* 
otion, and repairs of which some or all of 
the materials were employed or used 
llurr v. Mouse. .1 Alaska 64 1 1I9tl9l.

The general rule is that n lessee 
cannot impose any charge upon the 
reversion o r estate o f the lessor 
thereof. Morris v. Marsh. 3 Alaska MO tlflOfi).

Nor docs the fact thnt the lessor 
acquiesced in the improvement by (he 
lessee subject h is reversion lo the 
m echanics' liens therefor. Morris v. 
M arsh ,3 A laska MOiMKKP.

Unless lessor fails l .i g ive notice of 
nonresponsih ility or h is agent causes 
Improvement. — Tit la m lio n , AS
3135.050 and AS .1.135.0nr,, construed 
together, mean that the person in charge 
uf the work shall primn facie ho deemed lo 
he the agent of tin. *vaer, nnd the prop­
erty of tin latter shu I he charged w ith the 
lien under Ihe express provisions of AS 

that, if the person in charge is 
not in fart such agent, Ihe interest ol the 
owner shall, nevertheless, lie liable for the 
improvement i f  it is constructed with his 
knowledge, and lie fails to past the re* 
quired notice disclaiming responsibility; 
and that, if  the work is done for o lessee of 
the property, liability is confined to the

leasehold estate, if  I lie owner had no 
knowledge of tla* rnic-truction of the im­
provement, or if, having such knowledge. 
In* gave notice that lie would not lie 
res|Hin.sible. Cascaden v. Wimhish. Ifil F.
2-11 (9th Cir. IflflMi. See A S 3 1 33 I If*.

To determ ine whether or not modu­
la r  unit* arc sufficiently ntliiclicil to 
the land nn which they ore situated, Ihe 
supreme court will look lo the following 
elements: (It physical annexation, (2i 
adaption to use with leal property, t.'ll 
intention to annex to realty. Ml relation­
ship of the claiming putties, <51 the relu 
tlve difficulty of removal, lib the online of 
the article annexed, and (7» whether the 
fart of the annexation j< open and appar­
ent. Dannemiller v AMFAC Distribution 
Corp., Sup. Cl Op. No 1-152 *Flle No 
28951.50(1 P .2d0 15 (19771 

Applied hi Torkko Koim.ui Kngiueeir 
v. I ’enlaml Ventures, Sop Cl. (ip No 
2757 11 ‘lie No. lilMtt, 073 |»  2d 709 11 ‘ is.H 

(Junfeil in .lorgeiisen Co v. SIm*I«|«»ii. 2 
A laska 0U7II1III5I.

S lated in Miami v. hirst Kid. S.iv. & 
Mian Ass'n. Sup Ct Op No. O.’iH iKile 
No- 1 1 1 9 . 1 15 li. 178 1* 2d 829 • 197(11 

Colinternl references. - -  53 Am. .lor 
2d, Mechanics' Liens, O 28-18.

I'ohlic propelly as Mihject to lien. 20 
A I.II 320.

Vendor's in leiesl as subject <o mi- 
chmiicV lien. 58 A l.lt 9 1 1 ; IU2 AI.M 233.

Qunnlily or area of land around im­
provement which may he subject to Imn. 
81 ALU 123.

S » 'c . 3 4 .3 5 .0 0 0 . P r i o r i t i e s ,  (o) E x c e p t  n s p ro v id ed  in  (c) o f  t h is  
se c t io n , nn en cu m b ra n c e  w h ich  is  p ro p e r ly  record ed  s lm ll ho p re fe rred  

to a  l ie n  c r e a te d  u n d e r  A 3  3 .1 .3 5 .0 5 0  — 3 4 .3 5 .12 0  u n le s s  th e  c la im  o f  

lie n  u n d e r  A S  3 4 .3 5 .0 7 0  o r n o t ic e  o f  r ig h t  to lien  u n d e r  A S  34.35.O li4 
hn s b een  reco rd ed  b e fo re  th e  e n cu m b ran ce . T h e  p re fe ren ce  g ru n ted  for 
a  p r io r m o r tg ag e  o r d eed  o f  t ru s t  u n d e r  th is  se c t io n  a p p l i e s ‘w ith o u t 
re g a rd  lo  w h en  th e  s u m s  a r e  d isb u r se d  o r  w h e th e r  th e  d isb u r sem en ts  
a r e  r eq u ired  u n d e r  th e  t e rm s  o f  a  lo an  a g re em en t .

(li) lltvpvuled, § Well 175SLA 1978.1
tc) A  lie n  c re a te d  b y  A S  3 4 .35 .0 5 0  — 3 4 .3 5 .12 0  in  fa v o r  o f  nn 

in d iv id u a l a c tu a l ly  p e r fo rm in g  la b o r  upon a b u i ld in g  o r o th e r  

im p ro v em en t in  it s  o r ig in a l con s tru c t io n  o r o f  a  t ru s te e  o f  nn em p lo y ee  
b en e fit  t ru s t  fo r  th o se  in d iv id u a ls  is  p re fe r red  to a  p r io r  en cu m b ran ce  
upon ( lie  la n d  on w h ic h  th e  b u i ld in g  o r o th e r  im p ro vem en t is 
con s tru c ted .

15 8

S 34.35.080 l’mil'EIITY .11 35.0(10

id l In  e n fo rc in g  th e  l i e n , th e  b u i ld in g  o r  o th e r  im p ro vem en t m ay  lie  
s o ld  s e p a r a t e ly  from  th e  la n d . W h en  sa id  s e p a r a t e ly , th e  p u r ch a se r  

m a y  rem o v e  th e  b u i ld in g  o r o th e r  im p ro v em en t w il li n a  r e a so n ab le  
t im e  a A c r  th e  s a le ,  not to e x c e e d  30  d a y s , upon  th e  p a ym en t to  Ih e  
ow n e r  o f  th e  lo n d  o f  a  r e a s o n a b le  ren t fo r it s  u se  from  t i le  d a te  or it s  
p u r ch a se  to th e  t im e  o f  r e m o v a l . I f  r em o v a l is  p r e v en te d  by le g a l 
p ro ce ed in g s , th e  30  d a y s  d o es not b e g in  to ru n  u n t il th e  f i l ia l  
d e te rm in a t io n  o f  t ile  p ro ce ed in g s  in  th e  co u rt o f  f ir s t  re so r t , o r in ( lie
a p p e lla t e  c o u r t i f  a p p e a l is  t a k e n  
I I I  S L A  19 5 3 ; mn § 1  ch  7 S I .A
1978 )

N O T E S  T O

Kililnr'ii notes. — The cases annotated 
below were decided tinder this section ns 
it existed prior to the 1978 amendment, 
which, among other tilings, rewrote sub- 
-• f t  ion ml nnd repealed subsection «t*», 
which provided when n lien created by AS 
3 1 351150 — 3 1.35 .120 wax preferred to a 
lien, mortgage, or other encumbrance 
which is unrecorded.

Legislative intent. ~  The legislative 
intent is lo limit the priority granted 
generally to situations where the con* 
struct inn preceded nil other construction 
in nnd upon a given area of vacant or 
cleared land. Lynch v. McCann. Sup Cl. 
Op. No. 059 (File No. 1142 1, 478 l».2d 835 
(197(11.

In the case of "originol construction," 
the legislnlurc intended to subordinate to 
some extent the principle of first in lime, 
first in right, lo n social interest in 
securing mechanics* lienors. Mrund v. 
First Fed Snv. & Loan Ass'n, Sup. Ct. Op. 
No. 058 (File Nos. 1 1 19 , 1154). 478 !\2d 
829(1970).

Fur purposes o f  (his section , n deed 
o f trust and n mortgage nre not differ* 
entinted. Thorpe Conslr. Co. v. Irvin & 
Co.. 307 K. Supp. 87 (D. A laska 1973).

This section protects the security of 
n mortgagee o r beneficiary o f a deed 
of trust ngninst mechanics' liens so long 
ns his encumbrance attaches and is re­
corded In-fore the mechanics' lienor com­
mences his labor or furnishes materials, 
except where "original construction" is 
performed. Brand v. First Fed. Sav. & 
Loan Ass'n, Sup. Cl. Op. No. 058 (File 
Nos. 1 1 19 ,1 15 4 1,4 7 8  P.2d 829(19701.

A beneficiary of a deed of trust whoso 
interest attaches nnd who records before

. <S 2G -1-3  A C L A  1 0 1 9 ;  am  § 1  ch  
19 5 5 ; am  2 . .3, 19  ch  17 5  S L A

DKCLSIONS

iiny alteration or repair logins or mate­
rials arc* furnished lias priori!) over a 
mechanics' lienor, except in Ihe cast- of 
original construction under this section. 
Brand v. First F id . Sav & Mian As*.it. 
Sup. C l. Op No. G5H 'F ile  Nos HIM, 
1 15 D. -178 I* 2d 8291 19701.

Scheme o f priorities not overcome 
by posting ind ices o f  nonresponsi* 
bility . — Mortgagees and Itcncliciunes of 
deeds of trust mi-d not post notice of 
nonrespoii-ihilitv. and if they do. the 
notices do not over:nine Ihe scheme nf 
priorities eUnhli-lod in this section. 
Brand v. First Fed. Sav. & Mian Avt'n. 
Sup. Ct. Op. No. 058 (File Nos. 1 1 19 , 
1154l.47MB.2d 829119701

A mechanics' lienor has priority over 
the beneficiary of a deed of trust in the 
case of original const met ion under s iiIim'c* 
linn ic), regardless of whether the benefi­
ciary nf the deed of trust posts u notice of 
nonre.sponsihility. Brand v. First Fed. 
Sav. & Loan Ass’n, Sup. Ct. Op. No 058 
(File Nos. 1 1 19 . I I5 H , -178 P.2d 829 
119701.

The legislature, in subsection (c». pro­
vided that mrrlutnic.V lienors performing 
originnl construction should have priority 
over earlier security interests. The 
fchcme of priorities m dercd by t he legisln • 
lure in Ihe circumstances of original ran- 
struct inn would he defeated if beneficiar­
ies of deeds of iru-t could attain priority 
over mechanics' lienors oy posting notices 
of nonresponsihilily. Brand v. First Fed 
Sav. & Mian Ass’n. Sup. Ct. Op. No 058 
I File Nos. 1 1 19 . 11541. 478 P2d 829 
H970I.

Construction lenders can protect 
themselves from m echan ics' liens in

15 9



« 34.35.0G0 Alaska Statutes § 31.35.0G0 r'"'""V

H'vvnil waya: They may require Ihrir 
cimtrnclurx or Imrmwcra to pul up n 
ciisliion of perhaps n lentil of Ihe loan In 
hr ilc'hurH'd hy Ihe con>truclion lender 
In foie Ihe loan fund* lire disbursed; they 
im.iv make nil payment* directly In auh- 
c ant metnrx on I suppliers; they may make 
dMoirrt'iiirnlf ihe ronlniclnra only on 
pliNhirlinii of MieiplM nnd lien waiver* 
(mm ihe MiUiinlrnilnra nnd nuppliern. 
Hi and v. First Fed. Sav. & l«nnn Ass'n, 
Sup C l. Op. Nn. C58 I File Nos. 1 1 1 ! ! .  
11A 11 , ITH IVJd 829 <19701.

P rio r encumbrancers who hint 
lonned money on Ihe security o f liaro 
Inii<i would not he substantially harmed if 
laborer* nnd materialmen had priority 
w hen I hey made improvements, nnd con- 
Ft rad ian  lenders can protect themselves. 
Ilrand v. Find Fed. Sav. & lamn A-»’n. 
Sup. Cl. Op. No l».r»S iF ile  Nos 1 1  in.
115 11.4 78  l*.2d H2911970).

Prio rity  under subxectiun (eh — Un­
der xubsedinn (cl n subsequent me­
chanic'* lien is prior in right In a preexist- 
ini: mortgage only if Ihe wmk was "nrigi- 
n il construction ." Thorjie Conslr. Co. v. 
Irvin £• Co., 3G7 F. Supp 87 (I). Alaska 
19731.

A new nddifimi to o htiildinf* was not 
original construction within Ihe intend- 
iiient of subsection (ch Lynch v. McCann, 
Supp. Cl. Op. No. 659tFih.' No. 1142b 478 
I* 2d 8351 197(0.

Where (he addition was an addition lo a 
piecxisting Imildiiif*. nnd was of relatively 
small *iro, nnd could not he removed 
without preally damaging Ihe premises ns 
they were l»efore (he midilion was nrld«**l, 
Ihe mechanir.s' linns were subordinate In 
ihe prior recorded deeds of truds. Lynch 
v. McCann, Supp. Ct. Op. No. 659 (File 
No. I M2h 478 P 2d 835 IPJ70I.

Lynch v. McCann on ly case discuss­
ing "o rig inal construction". — Lynch v. 
McCann. Supp. Ct. Op. No. G59 (File No. 
1142), 178 IVJd 835 (19701 is the only case 
discussing "original construction," a lerm 
unique lo Alnskn's laws. Thorpe Con.slr. 
Co. v. Irvin St Co., 3G7 F. Supp. 87 ID. 
Alaska 1973).

Hut It estab lished no elenr test. — 
Lynch v. McCann, Supp. Ct. Op. No. G59 
(File No. 114 2 1, 478 P.2d a i5  (1970) 
established no clour lest for original con- 
Mruclion, hut slated such slnndord 'must 
nwait decisional delineation." Thorpe 
Conslr. Co. v. Irvin St Co., 367 F . Supp 87 
(I) Alaska 1973).

Suggested guideline for "o rig inal 
construction". — The supreme court in

Lynrh v. McConn, Supp. Cl. Op. No 659 
(File No. 11421, 478 P.2d 835 1 19711) 
suggested ns n guid lino for determining 
"original conslruclmn" where the con­
struction preceded nil oilier construction 
in nnd upon a given area of var;.*d or 
cleared land. Thorpe Conslr. Co. v. I vin 
& Co , 367 F. Supp. 87 11). Alaska I9i.‘lh

Wlieru u building was apparently n 
separate structure nnd lint constructed 
os n part nf a smaller existing building 
nnd an Ihe building permit Issued hy the 
Orenter Anchorage Area llnioiigh. Ihe 
construction wan described as "new" as 
opposed to other Ihixc* entitled "niter 
ntion," "addition." ’ repair*." and "other." 
olllmugh the Imilding was designed 
architecturally to he connected to the 
existing peanut farm und to conform ami 
hleml with it architecturally, the federal 
district court concluded that Ihe federal 
district budding constituted "original con 
structmn." Tlmrpe Constr. Co. v Irvin Sc 
Co.. 367 F Supp 87 d). Alaska I973».

The lien o f n secured party wiih nut 
treated ns an "interest in the Inm !" for 
purposes of AS 31.35.1165, Ihe rm'.ire of 
nonres|HiiisihiHty ur'm n . since, if it were 
mi treated, u secured parly muld attain 
priority over n mechanics’ lienor on origi­
nal construction. Hi ami v. First Fed Sav. 
& Loan Ass'n. Sop Ct. Op. No 658 «File 
Nos. 1 1 19. 1 15 II. 478 1' 2d 829 <197(0.

Issue arising from n d iscrepancy in 
the niitouiit o f liens was mil crilien l to 
determ ining the priority of such lien*. 
Thorpe Coiislr. Co v. Iivm  St Co., 367 F. 
Supp H7U) Alaska 19731

‘i iie nnctuntiori o f the mnrkvt values 
o f mortgage seenrilie.s n iiu iot alter Ihe 
priorities between n lienor nnd nmrt- 
ga , . r. Copper River l.mnlier Co. v. Clark, 
.3 Alaska 635 (lUD'.ll.

A niecliunic'H lien, not perfected lit 
the time n federal tux lien attache*, h  
inferior lo the government lien. Kel 
Weatherstrip Co. v. Itankin, 16 Alaska 
264, 124 F. Supp. 555 (I) A laska 1954).

A s against the United States, n me­
chan ic 's lien most lie specific , and what 
i* n specific lien is n federal question. Kel 
Weatherstrip Co. v. ItanKin. 16 Alaska 
204. 12 1 F. Supp 555 (I) Alaska 19541.

And ii lien is nnl specific until Ihe 
lienor reduces It to possession. Kel 
Weatherstrip Co. v. Rankin. 15 Alaska 
204. 12 1 F. Supp. 555 (1). Alaska 19541.

"Specificity" requires that the lien be 
attached to certain properly hy reducing it 
lo possession, on the theory that the 
United States has no claim against prop-
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orly no longer in tho possession of the 
di lit or. Until such posscftnion, it remains a 
general lien. Kel Weatherstrip Co. v. 
Rankin, 16 Alaska 204, 12 1 F. Supp 555 
11) Alaska 1954).

Federal Inw controls when n lien o f 
the United S ta le s Is invo lved . Tlmrpc 
Conslr. Co. v. Irvin St Co., 367 F . Supp. 87 
tl> Aln.ku I97.*b.

Subsection (c) not ndoplerl hy fed­
eral d istrict cou rt,— In determining Ihe 
content nf federal common law in order to 
establish priority Iwlween u deni of trust 
assigned to nnd recorded hy the Small 
business Administration nnd n miImc- 
quont mechanic's lien hy nllegcd actions 
of furnishing labor nnd materials for an 
improvement to the property in question, 
the federal district court would nut adopt 
subsection (cl of this section, which is a 
distinctly minority codification of me­
chanic's lien Inws und would grant nun- 
government parties rights Iteynnd the 
Federal Tax Lien Act. TIciiik1 Conslr. Co. 
v. Irvin St Co., 367 F. Supp. 87 (I). Alaska 
1973).

A mechanic has n lien upon the lond 
paramount to nil rights accruing nfter 
the commencement o f h is work. (Nip­
per River Lumber Co. v. Clark, 3 Alaska 
035(1909)

Form erly , n lien for nlterotioii or 
repair, m» well os orig inal construc­
tion, took precedence even o f n prior 
mortgage. Wagner v. Shaw, G Alaska G17 
(1922). See First Nnt'l Hank v. Vnsey, 14 
Alaska II I, 114  F . Supp. 913 (1). Alaska 
1953).

Section Is not intended lo confiscate 
another's security . — Although the pur­
pose of this section is (o give a mechanic'*

lien to (lie full extent of (lie claim upon 
Ihe property Improved, the legislature did 
not intend in accomplishing that result lo 
confiscate security alreadv belonging to 
another. Wugmr v Slmw, fi A link n t> f 7 
(1922).

So prior recorded mortgage prevails 
ns In bind. A mechanic's lien • moot 
iillm li to Ihe l.ind on wliob .i prior 
mortgage, duly recorded, exists .it ihe 
lime the lumber was furnished for the 
building. Cupper River l.umlier t.'o v. 
Clark, 3 Alaska 635 »19091 

Hut section d issevers liu ild ing sub- 
jet I to lien from luud subject to prior 
nmrtgoge. — A lien is give n, not on the 
material* a* such, hut on Ihe building* or 
improvement* in the construction of 
which Ihe materials me mcd The npi ra­
tion of Ihe statute, in case there is a prior 
mortgage of the land, is in dissever the 
improvements fooii the land or realtv hv 
gi\mg a MifK'rior lien on such improve- 
merit* nnd rnnfeirmg on the ptirrli.iM-r 
the right to remove them. (Copper River 
l.mnlier Co. v C lark. 3 A laska Ik*l5 t|!*Hb.

Where oil parlies se ek Mile, sever- 
n liilily  o f lu iild iog is immaterial. — 
Where oil mortgagees nnd holders of 
ninleri.dmen'h lie,,* pro> lli.it the prop- 
erly In- Fold to satisfy their liens, the 
question of severability of the building is 
not material. F ird Nat l Hank v. Vn«ev. 
I I  A laska 414. I l l  F. Supp. 9 11 cl) 
Alnskn I95.‘b.

Applied in Hank of Wrangell v. Alaska 
Asiatic Lumber Mills. Inc.. 12 A laska 318. 
HI F. Supp 1 1|) . Alaska 19 19l.

Cnllaternl referenc es. -  63 Am dur. 
2d. MirhanicH* Liens. ^  263-283.

S u e . 0 t .3 5 .0 t i2 . C o n s t r u c t io n  f i n a n c in g .  (n l A  le n d e r  p ro v id in g  
con s tru c t io n  f in a n c in g  w h e re  th e r e  is  not u p a ym en t h and o f  a t  l e a s t  

50 p e r  c e n t  o f  th o  am o u n t o f  con s tru c t io n  f in a n c in g  s h a l l  o b s e r v e  th e 
fo llo w in g  p ro ced u re s :

( I I  D raw s  a g a in s t  c o n s lru c t io n  f in a n c in g  s h a l l  he m ad e  o n ly  a f te r  
c e r t if ic a t io n  o f  jo b  p ro g re ss  to th e  le n d e r  b y  th e  g e n e r a l con tra cto r .' i f "  
a n y , nnd th e  o w n e r . T h e  form  o f  th e  c e r t if ic a t io n  m a y  he p resc r ib ed  hy 
th e  le n d e r .

(2 1 A  c la im a n t  d e sc r ib ed  in  A S  3 t .3 5 .0 5 0  w ho  h a s  not re ce iv ed  
p a ym en t w ith in  20 d jty s  n fte r  .h e  d a te  fo r p a ym en t re ip iir e d  hy the 
c o n tra c t  o r em p lo y e e  b en e fit  t ru s t  a g re em en t <>r, i f  no d a te  for 
p a ym en t  is  sp e c if ie d , th en  30  d a y s  n fte r  th e  la b o r , m a t e r ia ls , s e r v ic e s , 
o r e q u ip m en t a r e  f ir s t  fu rn is h ed , m a y  w ith in  20 d a y s  t h e r e a f t e r  g iv e  a 
s to p -p a ym en t n o tic e  o f  th e  su m s  du e  for w h ich  th e  c la im a n t  m ay 
c la im  a  l ie n  u n d e r  A S  3d .35 .09 5 .
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Cl) T h e  s to p -p a ym en t n o tic e  s h a l l  he g iv e n  In th e  le n d e r  a n d  to th e  
ow n er . T h e  s to p -p a ym en t n o t ic e  s h a l l  s l a t e  in  su h s tan c e

(A) th e  n am e  o f  th e  p erson  o rd e r in g  th e  la b o r , m a te r ia ls , s e r v ic e s , 
o r  e q u ip m en t ;

(II) a  sn lT ic ien t le g a l d e sc r ip t io n  o f  th e  r e a l p rop e rty  lin in g  im ­
p roved  o r d e v e lo p ed ;

(C) a d e sc r ip t io n  o f  th e  la h o r , m a te r ia ls , s e r v ic e s  o r  eq u ip m en t 
fu rn ish ed , o r  o h lig a t io n  ow ed  to an  em p lo y ee  h c n e l i l  t ru s t ;

(D) th e  n am e , b u s in e s s  a d d r e s s  nnd te lep h o n e  n um b er  o f  th e  
c la im a n t ; a n d

(E ) th e  su m  d u e  an d  not y e t  p a id  u n d e r  th e  c la im a n t 's  con tra ct 
w h ich  m a y  in c lu d e  a n  am oun t n o t to e x c e e d  50  p e r c en t  o f  th e  
p r in c ip a l am ou n t o f  th e  c la im  for in te r e s t , r e a s o n ab le  co sts , an d  
a t to rn e y  fee s .

(•I) A f te r  re c e ip t e f  a  s to p -p a ym en t n o tic e  u n d e r  t h is  se c t io n , th e  
le n d e r  s h a l l  w ith h o ld  from  th e  n ex t an d  su b  equ en t d r aw s  su ff ic ie n t 
m oney  to p ay  th e  um oun t c la im e d  in  th e  s to p -p a ym en t n o tice .

(51 S u m s w ith h e ld  u n d e r  a  s to p -p a ym en t n o tic e  m a y  not he 
d isb u r sed  hy th e  le n d e r  e x c e p t  u n d e r  th e  t e rm s  o f  a  w r it ten  a g re em en t 
s ig n ed  hy  th e  c la im a n t , ow n e r  an d  g e n e r a l c o n tra c to r  o r  h y  o rd e r  o f  a 
cou rt o f  c om p e ten t ju r is d ic t io n .

lb ) I f  n le n d e r  f a i l s  to com p ly  w ith  th e  p ro v is io n s  o r ln)(-l) o r I5 l o f 
th is  se c t io n , th e  le n d e r  s h a l l  he l i a b le  to th e  c la im a n t  fo r a n  am oun t 
eq u a l to th e  sum  d isb u r sed  in  v io la t io n  o f  th o se  su b se c t io n s  o r th e  sum  
u lt im a t e ly  d e te rm in ed  lo  be d u e  th e  c la im a n t  h y a  cou rt o f  com peten t 
ju r is d ic t io n , w h ic h e v e r  i s  le s s .

(c) W ith i 30 d a y s  a f t e r  f i l in g  n s to p -p a ym en t n o t ic e  th e  c la im a n t  
m a y  t i le  nn a c t io n  in  a  co u rt o f  com p e ten t ju r is d ic t io n  to  o b ta in  th e  
su m s c la im ed  in  th e  s to p -p a ym en t n o tice . T h e  c o m p la in t  s h a l l  bo 
accom p an ied  b y  a  bond in  an  am ou n t e q u a l to th e  am oun t c la im ed  

w ith  su f f ic ie n t  s u r e t ie s  u s ap p ro v ed  b y  th e  co u rt . T h e  c la im a n t  s h a ll  
g iv e  n o tice  lo  th e  le n d e r  t h a t  th e  a c t io n  h a s  b een  f ile d  und in c lu d e  a 
copy o f  th e  bond f i le d  w ith  th e  a c t io n .- I f  a  c la im a n t  f a i l s  lo  f i le  an  
ac t io n  u n d e r  t h is  su b se c t io n  an d  to  s e r v e  n o t ic e  o f  th e  f i l in g  an d  a 

copy o f  th e  bond upon  th e  le n d e r  w ith in  30 d a y s  n fte r  f i l in g  th e  s lo p  
n o tic e , o r  to e x e c u te  a  w r it t e n  a g r e em en t  u n d e r  (a)(5) o f  th is  s e c t io n , 

th e  le n d e r  m a y  d isb u r se  th e  m on ey  w ith h e ld  u n d e r  th e  c la im an t 's  

s to p -p a ym en t n o t ic e  w ith o u t in c u r r in g  l i a b i l i t y  to th e  c la im a n t . <S 4 
ch  17 5  S L A  1978 )

i; :i I :i5.m; i Pimmirv ;tl.:i:.iiiM

S e e .  II I .3 5 .0 1 1 1 . N o t ic e  o f  r ig h t  lo  l i e n , la )  A lt e r  e n te r in g  in to  a 

c o n tra c t , a c la im a n t  m ay  g iv e n  n o tice  o f  r ig h t  lo  lien  lo  th e  ow n e r  an d  
I th e  le n d e r . ;T h e  n o t ic e  o f  r igh t lo  lie n  s h a l l  h e  in  w r it in g , s t a le  th at it 

is  a  n o t i l e  o f  a  r ig h t to a s s e i l  a  lie n  a g a in s t  a  b u i ld in g  o r  o th e r 
im p ro vem en t for la h o r . m a t e r ia ls , s e r v ic e s , o r eq u ip m en t fu rn ish ed  in 

c on n ectio n  w ith  co n s tru c t io n , a l t e r a t io n , o r  r e p a ir  o f t h e  b u i ld in g  or 
o th e r  im p ro v em en t , a n d  c o n ta in  

I I I  a  le g a l d e sc r ip t io n  su f f ic ie n t  for id en t if ic a t io n  o f  th e  re a l 
p ro p e r ty  upon  w h ich  th e  b u i ld in g  o r o th e r  im p rovem en t is  lo ca ted ; 

(3 1 th e  n am e  o f  tho ow n e r ; 
til) th e  n am e  an d  a d d r e s s  o f  th e  c la im a n t :
l- l l th e  n am e  an d  ad d r e s s  o f  th e  person  w ith  w hom  th e  c la im an t 

c o n tra c ted ;
(5 1 a  g e n e r a l d e sc r ip t io n  o f  th e  la h o r , m a t e r ia ls , s e r v ic e s , o r 

eq u ip m en t p ro v id ed  o r  lo  lie  p ro v id ed ;
(f.) it s t a tem en t  th a t  th e  c la im an t  m ay  he e n t it le d  lo  reco rd  a  c la im  

n f  l i e n ; a n d
<7> Ih e  fo llo w in g  s ta tem en t in  typ e  no sm a l le r  th an  th a t  u sed  in  

p ro v id in g  th e  in fo rm a t io n  r eq u ired  h y  ( I t  — Mil o f  th is  su b se c t io n : 
W A R N IN G : U n le s s  p ro v is io n  h a s  been  m ad e  for p a ym en t n f th is  
c la im , y o u  m a y  be l i a b le  fo r p a ym en t d ir e c t ly  lo  t h is  c la im a n t , 
n o tw ith s ta n d in g  th e  fac t th a t p a ym en t h a s  been  m ade  lo  a  p r im e  

c o n tra c to r  o r  o th e r  p a r ty .
(h) U pon  r e q u e s t  from  an  ow n e r , le n d e r , o r p r im e c o n tra c to r , a 

c la im a n t  w ho  h a s  g iv e n  a  n o t ic e  o r r ig h t to lien  u nd e r t h is  sec t ion  

s h a l l  d is c lo s e  to th e  r e q u e s te r  w ith in  f iv e  d a y s  th e  m ost recen t 
a c c o u n t in g  o f  th e  am oun t du e  an d  u n p a id  to th a t c la im a n t  u n d e r  the 
t e rm s  o f  th e  c o n lrn c t  nnd a  d e sc r ip t io n  n f la b o r , m a t e r ia ls , s e r v ic e s , o r 
eq u ip m en t w h ich  th e  c la im a n t  r e a s o n ab ly  a n t ic ip a te s  fu rn is h in g . IS 1 

ch  17 5  S L A  19 7 8 ; am  § 1  ch G1 S L A  1979)

S e c .  3 4 .35 .0 8 5 . N o t ic e  o f  n o n r c s p o n s ih i l i t y .  <a) A  b u i ld in g  o r 
im p ro v em en t m en t io n ed  in  A S  34 .35 .0 50  con stru cted  w ith  th e  k n o w l­
ed g e  o f  th e  o w n e r  o f  th e  la n d  o r  th e  person  h a v in g  o r c la im in g  an  
in te r e s t  in  th e  la n d  is  con s id e red  to be con stru cted  a t  th e  in s ta n c e  •T 
th e  ow n e r  o r p erson  h a v in g  o r  c la im in g  th e  in te r e s t .

(b) T h e  in t e r e s t  ow n ed  or c la im ed  is  su b je c t to a  lien  f iled  in 
a c co rd an ce  w ith  A S  3 4 .35 .0 5 0  — 3 4 .3 5 .12 0 , u n le s s  ( 1 )  th e  ow n er or 
p erson  h a v in g  qr c la im in g  an  in te r e s t  in  th e  la n d  g iv e s  n o tic e  w ith in  
th re e  d a y s  a f t e r  th e  ow n e r  o r  o th e r  person  o b ta in s  k n ow led g e  o f  th e 
c o n s tru c t io n , a l t e r a t io n  o r  r e p a ir  th a t  th e  ow n e r  or o th e r person  w il l 
not be re sp o n s ib le  for it , b y  p o s t in g  a  n o tice  to th a t e ffect in  w r it in g  in 
som e  co n sp icu ou s p la c e  upon th e  la n d  o r upon th e  b u ild in g  o r o th e r 
im p ro v em en t lo c a ted  on th e  la n d ; (2) th e  n o tice  is  s ig n ed  hy  th e  ow ner
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o r person  Iw iv inR  o r  c-laitnini* m i i i i t c r c s l  in  th e  Im n l in  th e  p re .scm e  o f  
tw o  a t t e s t in g  w itn e s s e s  o r  iick nm v le ilu ed  h y  th e  o w n e r  o r o th e r  p erson  
b e fo re  o n o ta r y  p u b lic ; (.‘It th e  post in i ; o f  n o t ic e  is  a t te s te d  to h y  a  
w itn e s s ; a n d  M ) nn  a t t e s te d  o r  n o ta i i/e d  cop y  o f  t in 1 n o t ic e  is  recorded  

w ith  th e  re co rd er o f  th e  reco rd in it d is t r ic t  in  w h ich  th e  la n d , h u ild in i ; 
o r o th e r  in ip ro v e in en t  is  lo c a ted  w ith in  th re e  d a y s  a l t e r  th e  p o s t in i: o l 
th e  n o tic e . <9 2C -1-4  A C ! ,A  I I I  19 ; am  S 1 ch  7 1  S I ,A  l i l t i l  I

M in t s  I t )  IICC ISIONS

M ililnr'i m ill's . I In* nr • . iuitiotnli-d 
I h * 111 vv uete derided lii-fm i> i i'vi;«niii nf 
nmrli mI llu*. «li;i|if«*r in I?#7H ami |!I7!)

A laska m ir lia n ir ’s lien Ihuh were 
derived /r <nn those o f Oregon. Vaara v 
Ivi Irlllklili Spitlre Mills. S iiji 1*1. dp Ni» II' il il. Nn H.'il.. I.IJ |"j,| it|h i|pi;/i 

Si'c liiin  enacted for protect inn of 
owner. •• *l'li»* notice nf rionn--pou*iluhl v 
sect ion is designed In protect owner* who 
dn nnl instif.Mli* work done on the kind, 
ini'll ns Ilnurs w Iai*c lessees indc|H ii- 
drillly instigate tit • furnishing nflalior nr 
materials. lirand v. First Fed Sav. & 
l.i»nn Avs'ii . Sup Ct Op. No. 858 (File 
Nos 1 1 Hi, l if, |» . |7H |* 2d 829 1 111701 

Tin* landowner must h iivc actual 
know ledge o f  the construction before 
hi* interest ran hi* subjected lo a material- 
mail's lien Vn.ira v. Ketclukan Spiucc 
Mills. Sup. Ct. Op. No. *111 (File No. H2!b, 
432P .JdG 18 tiy07 i.

As yet undetermined in this jurisdiction 
is whether knowledge of intended con­
struction would be sufficient to bring into 
operation tin* provisions of subsections (al 
nnd Cbl. Vaara v. Ketchikan Spruce Mills, 
Sup. Ct. Op. No. 4 11 I File No. 829). *112 
P.2d 618 ( 19071.

Owner Is protected if  work is not 
done nt his instance. — The provisions 
of this section ore for the benefit and 
protection of the owner in cases where the 
work is not done nnd the material is not 
furnished at his instance, or al the in­
stance of his agent. Arctic Lumber Co. v. 
Borden, 2 1 1  F. 50 19th Cir.I, cert, denied, 
235 U.S. 704, 35 S. Ct. 209. 59 L. Ed. 433 
(1914).

Hut he may not post notice if  work is 
so done. — It is not the intention of the 
Inw, nor is it the purport thereof, that 
when in fact the work is done, and the 
material is furnished at the owners in­
stance, he may prevent a lien upon his 
properly by posting the notice referred to 
in this section. Arctic Lumber Co. v.

Il'iideo, 2 1 1 I- Ml i'll It l*n I. n i l  d'Ood 
215  II S . 7111, .15 S Cl 2(19. 59 I. lid 133 
t I 'l l II

'Ih e  words "lit the iiistim ri*" of Ihe 
ow ner signify .it the motion id. (••leeni; 
al lead , kimulrd | #• id f n h h i  (\t l.cv, I 
Ala kn 25<Ml9ltn 

Employment hy owner o f h is agent 
is necessary . Tm bind tls* building 
under a im-< hatm V Io n f >r I.dm ami 
liia|i*rial> fiiini*b«d. llie ie mu-v I an 
employment by Ibeownei id (In* buitdnig 
or Ins nut Inn i/id  agent t'nbh v ('.• I.ev. 
4 A laska 2511 il i l l in  

Person in charge o f work most he 
employed hy owner lo  he statutory 
ngent. — To con iitnP* the couli.itlor. 
subcontractor, (iiih iteri. builder, or other 
per .m h..ving cliaige of tin* ioii*irm lion, 
nltenition, or repair, m wlmle or in p ot, 
of any building, Ihe statutory agi at ol the 
owner, such permn 0111*1 have been 
employed directly or indirectly nt the 
instance ofthe owner, or Ins conventional 
agent. Crihb v. Cnskov, 4 Alaska 25(1 <191111.

Hut such person is primu h id e  
owner's ngent. — This section. AS
34.35.050 and 31.35.055, const rued to­
gether, mean that the person in rharge ol 
the work shall prima facie be deemed to 
lie the agent nr the owner, and the prop­
erty ofthe biller shall becbaiged yyilli the 
lien under the express provisions nf AS 
31.35.050. Ciiscndon v . Wimhish, 10 1 F. 
241 'Jllli Cir. 19081. See AS 31.35 115 .

And If he is not, know ledge and 
failure to post notice made owner 
liab le . — If the person in charge is not in 
fad such ngent, the interest of the owner 
shall, nevertheless, b-’ liable for the im­
provement if it is constructed with his 
knowledge and be fails lo post notice 
disclaiming responsibility. Cascnden v. 
Wimhish, 181 F. 241 (9th Cir. 19081.

Complaint must a llege such know l­
edge. — Allegation of a complaint foils to

1 6 1
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im i l the riipiuemeiil of Hus w ilio ii that 
does not impute knowh*dge of Ihe run- 
slim  limi of any building nr iniproveinent 
Morris v. Marsh. 3 Alaska l-tOUOOIii.

Know ledge o f the contract o f em ­
ployment mid consent to its terms is 
not tantamount to know ledge o f the 
actual construrtion of the improvement, 
even though the terms of the agreement 
may have contemplated its const m i l ion 
Mon is v. Mars!), 3 Alaska l-lOlHHKh.

However, in itial or positive know l­
edge Is not required hy this section. 
I.ubav v Northern Mining fii Tioding 1 ••. 
f .A ke ku l.'IKH IM l.

S ince know ledge limy he Implied . 
Knowledge ill a legal seiea* may hi- |mhi 
live or implied The inipliialiou of know I 
edge aiisi'K when Ike pin tv to he .harped 
j., sIhiwii lo have laid knowledge ol • •:« li 
facts and circumstances as would lead him 
hy Ihe exercise of due diligence to a 
knowledge of Ihe principal fad . I ahav v 
Mm I hern Mining & Trading Co.. 5 Alaska 
1341HII4I.

Men nttnclic* to l.u ililirig run- 
stn ie led hy lessee as part o f lensehold . 
— Where a lease provided that const ruc­
tion of a business building on the property 
hy the lessee was a pm I " f  the considi r- 
at ion. hut also provided that the building 
w.i* to "attach to the said realty as a part 
thereof and become the property of IcMur" 
upon the expiration or termination ofthe 
lease, us lo n materialman's lien, the 
building had become on integral part of 
the leasehold estate, nnd was not an item 
ef personal property to be considered 
separately from the realty upon which it 
was constructed nnd the lessee’s interest 
in thnt realty. Clay v. Sandal. Sup. Cl. Op. 
No. 74 1 File Nos. 80 (al. <l>»l, 309 IVJil 890 
(19021.

Hot Is confined to leaseho ld if owner 
posts notice. — If the work is done for a 
lessee ofthe properly, liability is confined 
lo the leasehold estate, if  Ihe owner had 
nn knowledge of the construction of the 
improvement, or if, having such knowl­
edge, he gave notice that he would not be 
responsible. Cnscndcn v. Wimhish. IGI F. 
241 m ill Cir. 19081.

Mortgagees nnd henefie luries of 
deeds o f trust nrc not requ ired lo  post 
notices o f nonresphnsib ilily in order to 
protect 11 given statutory priority. Lynch 
v. McCann, Sup. Cl. Op. No. 859 (File No.
11421,478 I'.2d 835(19701.

A beneficiary o f n deed o f trust is 
not a "p erson having or c laim ing nn 
interest In the land " within Ihe intend-

llO'iil ol tin- setlinii I.ynrli V M1C.1IOI. 
Sup. C l. Up No 1*59 (File No l l l j i ,  I7H 
I* 2 .18351197M'

’I he l* io lit i.irv of ti dn-d of iru-t r  not 
a having or ckimnrig .01 mi* »•—1
in the liillll" lor pii||»r*i". of tin* M-ilmn. 
j ,  not pi ol f iled  again*! Mi|H*rior no- 
doom*' In-os hy |Hi*ting and retordmg 
polices of iioiiii -poll ibihty. Itiaii-I v 
I'list Fed. Sav & l.onn A s ii, Sop Ci Up 
No (i5H • File No* 1 1 19 . 1 151*. 47* 1*2*1 
M*J!VI97Mi

Selierne o f priorilies lint nven nmr 
hy posting nuliccs rif nnnrcspunsihil- 
ily . Mnilg-ig**’ " d  b'-ie to 1 no «.l 
il'-id i ol lio  l r..*'l ii'-i p'» 1 nolo* ..I 
tiMiiti-.-|»oii ohilil v. .Hid it Ib.-v do. ihe 
liolu 1*» di» liol OVIIIOIIM- III!' siln ior nt 
priorilios 1-.l.ibli .l»« d m AS 3 1 tMi'.'i 
I ’.iand v. I'm 1 FmI Sav & Mi.in A '11. 
Cup ('( Up *lib- No l l f i
1151•. l«H |»2rl *ju• !!•;•••

A mei li.o iii*’ In nor li.i* pnm lv  ovit 1 hi- lrt-n«4iiiaiv *J ji •!••• »l of iru*-( in tin- 
r.i e nl 01 igni.il <on iiu< ion  mol* 1 AS 
3135(150 '11 i. |Midb *s of wl».-H|. i the 
lipnnlickir) ol lie- rbed of 1111*1 p--t* .1 
iir.liie of «ioiio-*|hiii*ilnlily Ih.md v l i r  i 
Fi1*! Sav. & h '.in  A*s‘n, Sup. Ct up No 
C5H 11 de N..* 1 1 19 . 1 15 U. -I7H P 2d **29 119701

The h'gislaluri'. 111 AS 34 35 (Hill »c . 
piuviib'd that riiechauiiV lienors perlomi- 
ing original nui*tnulion shuuld have pri­
ority over earlier Mfiirilv mliie.*ts Ihe 
scheme of prioritii-midered hy the legisla­
ture in the circumstance* of original con­
struction would lie defeated il beneficiar­
ies of deeds of trust could attain priority 
over mechanic.-' lienors hy posting notices 
of nonre*poiisiliilily. Brand v. First Fed. 
Sav. & Loan Ass'n, Sup. Cl. Up. No 1558 1 File Nos 1 1 19 . I M lk  478 I*2d K29 
il97ib.

The lien o f u secured party was not 
treated as nn "interest in the b ind" for 
purposes of this section, the notice of 
iiuurcsponsibilily section, since if il were 
so treated a secured party could attain 
priority over a mechanics' lienor 011 origi­
nal construction. Brand v. First Fed Sav. 
& Loan A ssn . Sup. Ct Op. No. H58 * Kile 
Nos. 1 1 1 9 . 1 15 11 . 478 IVJd 829 • 1970*.

Su ffic iency o f posting o f notice. — 
See Turner v Enstroin. 5 Alaska 118  
119 14 1.

Applied in Bussell V. Hayner. 130 I*. 90 
I9lh Cir. 19041; Stephenson v. Ketchikan 
Spruce Mills. Inc.. .Sup. Ct. Op No. 332 1 File No 5HG*. -112 l'.2d 4981 HHilii.

Quoted in Jorgensen Co. v. Sheldon. 2 
Alaska 807 1 1905).
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K liiliil in lliiiiiililnni v. I li'iiiiini!, I SuO lrtfncynfiinliri.u iiilirM .iliiii.iin '1..
A l:i'k .i <. I J <1 !lI ;li in|> nntici'liy mvnir n( iiniiii.s|KiiiMlnlily

* ‘Jr 1* "** v ' -’ ** * ' *' ~ m-ri'Nuirv In im v. iii un i Inmii'n In n n5i l ' l l i l  ir 15*17*.
Cnll.iirrn l r r frrcm 'i'v  ■ Nntirn nf '

m iiiti- |...ii .iln lil> . li i.lA I .I I  7.

S r c .  .‘I I . .'15 .(1(17. l i i 'c o r d in g  n o t ic e  o f  r ifr lit  to  l i e n . A  m il i n 1 n f 
r ig h t t »  l ie n  m ;ty  lie  recorcled hy  n c la im an t at a n y  t im e  a l t e r  e n te r in g  
in to  a  co n tra c t  fo r la h o r , m a t e r ia l , s e r v ic e  o r  c i |u ip n ic n l fu rn ish '" .! in 
co n n e c t io n  w ith  th e  co n s tru c t io n , a lt e r a t io n  o r  r e p a ir  o f  a  h ii ih liu g  or 
o th e r  im p ro v em en t . T h e  n o tic e  s h a l l  h e  record ed  in  th e  s a m e  m an n e r 
a s  sp ec if ie d  fo r Ih e  re c o rd in g  n f n c la im  n f lie n  t in d er A S  II 1.0 5 .0 70  
IS -I ch  17 5  S I .A  III7K I

S e e .  II I.H5.0tiH . T im e  p e r i o d s  f o r  e la im in g  l i e n s ,  l a l  I f  a  m il ir e  o f  
c n m p le li in i is  not re co rd ed  hy th e  ow n e r  a s  p ro v id ed  in  A S  I I 1 .15  0 7 1 .  a  
c la im  iT  l ie n  s h a l l  l ie  reco rd ed  m il la t e r  th an  110  d a y s  a lt e r  Ih e  
c la im an t

1 1 1 c om p le te s  th e  con stru ct ion  c o n tra c t ; o r
(2 1 c e a s e s  to fu rn ish  la lm r , m a te r ia l , s e r v ic e s  o r equ ipm en t for th e  

c o a s t r u c lio n , a l t e r a t io n  o r  r ep n ir  o f t h e  ow n e r 's  p rop erty .
t il l I f  a n o t ic e  o f  com p le t io n  is  reco rd ed  h y  (In- ow n e r  a s  p rov id ed  in  

A S  3 1 . 1 1 5 .0 7 1 ,

i l l  Ih e  fo llo w in g  s h a l l  le c o rd  a  c la im  o f  l ie n  o r a n o lic e  o f  r ig id  lo  
l ie n  n o t la t e r  th a n  15  d a y s  a l t e r  Ih e  n o t ic e  o f  com p let io n  is  reco rd ed :

( A l a  c la im a n t  w ho  h a s  r e c e iv e d  a d v an c e  n o t if ic a t io n  o f  th e  d a le  

t h a t  th e  n o t ic e  o f  com p le t io n  is  reco rd ed  a s  p rov id ed  in  A S  
3 l .3 5 .0 7 l ( n l( 2 l ;

iH ) a  c la im a n t  w ho  h a s  n o t g iv e n  a  n o tice  o f  r igh t to  lien  a s  
p e rm it te d  in  A S  3 't.35 .( IIM ;

(2) th e  fo llo w in g  s h a l l  reco rd  a  c la im  o f  lie n  m il In te r  I l ia n  the lim e  
sp ec if ie d  in  (u I o f  t h is  s e c t io n :

(A l a c la im a n t  w ho re co rd s a  n o tice  o f  r ig h t lo  l i e n  b e fo re  o r  w ith in  
th e  per iod  s p e c if ie d  in  1 1 1  o f  th i. . su h s rc ln m ;

IB )  a  c la im a n t  w ho h a s  g iv e n  a  n o lic e  o f  i ig l it  lo  lie n  hut who h a s  

not r e c e iv e d  a d v a n c e  n o t ic e  n f  th e  d a te  th at th e  not ic e  o f  com p letion  is 
reco rd ed  b y  th e  o w n e r  a s  p ro v id ed  in  A S  3 - l.3 5 .0 7 lin li2 > .

(c l A  c la im  o f  lie n  is  e n fo rc e a b le  o n ly  i f  recorded  hy  a c la im an t  

w ith in  th e  t im e  sp e c if ie d  in  ( a l o r  (b l o f  t h is  s e c t ie n . (5 2  ch  G1 S L A
19 79 )

lt ifi

5 3l.35.0ti9 I ’m ii'K irry 31 35 till!)
NOTES TO DEC ISIO NS

I*I«lilor*n nulcff. — T in ' r a n  * a n n o ta te d  
In ln\v weri' drcidcd under AS 31.35 07(1 n* 
il i * i>!i*il prior lo the I!I78 amendment. 
I'ni hut subsection Ibl of d ial m-liuu con- 
o  mcd die timr period for claiming; lien*.

'lim e for filing is m oniln lory. — No 
lilieinl construction is permitted lo be 
applied lo the mnndulory requirement 
that the claim nf lien must be filed within 
Ihe specified time, in order that it may 
limime an actual lien, instead of a claim, 
and may charge Ibe property with n 
special statutory liability . Irvine v. 
MePmigall, 5 A laska 300 119 15 1, rov'd on 
oilier grounds. 4 A laska Fed. 430. 2.15 K. 
HMHdHHCir. 1910).

A im llre o f lien must nIiow d ia l it 
wiis filed w ithin (be time prescribed 
by statute. Ilinom v. Mr(!lii:kev. 7 
Alaska 3 10(10251.

A lien is not effective or va lid unlit a 
written claim  o f lien Inis been filed fur 
record willi die recorder or die rcrunling 
district in which llie properly is situated, 
within 00 days from completion of the 
service or delivery of supplies. Ilriniks v It 
& M Consultant*, Inc., Sup I 'I . Op. No 
2107 iKile N ) 40221.0 13 IVJd 298 I IW lil.

T ime fur filing contractor'* lien may 
run from construction o f part nf build* 
Ing. — Ib is  section and AS 3 1 35 050 
must be read and construed together, and 
as applied to an original contractor, in 
computing C.t time from which be must 
file liis claim of lien, they provide that be 
iiiiisl file it within 00 days from the date 
of the completion of bis contract nr within 
00 days from the date tho construction of 
the building*, or nny part of such const me* 
tion, under the contract. Bloom v. 
Mcflu>key, 7 A laska 340 (1925).

And lien for mntcrinls may be filed 
before build ing is completed. — There 
is no prejudice to nny substantial right of 
the owner of the building in the filing of a 
lien at nny time nfier the mnterinl is 
furnished, and before the completion of 
the building, and a lien filed before the 
cumplelion of the building is not filed

prrm.ituielv Antic I umber (’», v 
Borden. 2 1 1 I 5(1 •fllli f i r . I. trrl denied, 
235 t l S. 701. 35 S I't 200. 50 I. Kd l i t (101 I*

The fuel that Ihe c o il o f Ihe last 
Items furnished i* small in comparison 
with the o vera ll cost nf u building does 
not defeat a lien, where it appear* that 
the furnishing of the materials was done 
in good faith and in the normal cour«»* of 
business, and not for the purpose nf ex­
tending the time lo file n claim of lien 
Stephenson \ . Ketilukun Spruit* Mill*. 
Inc., Sup. f t  Op. Nh. 332 I Kite No 5H0. 
112  R2d40fil|P li»b .

I .irn  for exlru  labor und m aterials 
must lie filed Oil days after furnishing.

A la  ii I«*r extra I ilmr and materials 
supplied niidi-r an agreement separate 
fp'in the m igiit.il contract i* required to 
l*e filed witIiiii 00 day- ,ifp-r rr*Mli*m of 
llie labor and the loriiishing of the niate- 
rials described in the claim of lien ( Jillis 
v. tb lh t ie . 13 A laska 55. 1 * 1  I- 2.1 872 
tOlli f i r  195IP

A fter filing , lien date* bach to com- 
ineneement of work . — Allleaigb the 
exact time the lien arises is not spelled 
nut, the dear import of this section istliat 
nlP r the me*luinic's claim i« fill'd a ben 
arise* wlurh dales li.uk to the rommence- 
menl of the work and is lo l*c given 
pieference over any encumbrance or lien 
attaching alter work commences Kel 
Weatherstrip Co. v. Itankin, 15 A laska 
20 1. 124 K. Supp. 555 tl). Alaska 195 1).

Initin l rccr.rdntlon o f mechanic 's 
lien c laim  constitutes inqu iry notice of 
the lien In a subsequent purchaser; a 
mechanic's lien claimant, in order to pro­
tect his lien, does nut have to record a 
notice of lis pendens when lie later files 
suit to foreclose the Hen. First Not'l Bank 
v. Dent. Sup. Ct. Op. No. 2839 (File No. 
7728*. fiH3l'.2d 72211984k

L ien  claim  held to have been timely 
filed . — Sec Mi (ford v. Prior. 353 F.'Jd 
55019th Cir. 1003).

S e e .  3 4 .35 .0 6 9 , A c k n o w le d g m e n t  o f  r ig h t  to  l i e n ,  (a I A  person  
o th e r  th an  nn  in d iv id u a l a s  d e f in ed  in  A S  3 1 .3 5 . 1 2 0  m a y  not c la im  a 
lie n  u n d e r A S  3 d .3 5 .0 5 0  — 3 4 .3 5 .12 0  fo r fu r n is h in g  la b o r , m a te r ia ls , 
s e r v ic e s , o r eq u ip m en t to  a  p e rson  o th e r  th a n  th e  ow n e r  o f  th e  r e a l 
p rop e rty  b e in g  im p ro ved  u n le s s  a t  Ih e  t im e  th e  p erson  re co rd s  a  c la im  
o f  l ie n  a s  p ro v id ed  in  A S  3 4 .3 5 .0 7 0  o r  a  n o t ic e  o f  r ig h t  to lie n  a s  
p ro v id ed  in  A S  34 .35 .0 6 7 , th e  person  a ls o  reco rd s tin au th en t ic a te d
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copy o f  un  a c k n o w le d g m en t o f  r ig h t  to lio n  r e c e iv ed  Irnm  tlio  ow n er .
(Ill A n  a c k n o w le d gm en t o f  r ig h t to lio n  m u st lio s ig n ed  liy  t lio  

ow n e r , bo du nom inu tod  "a c k n o w le d g m en t  o f  r ig h t  to l io n ."  nnd s to le :
( I I t lio  e f fe c t iv e  d a te  o f t h e  a c k n o w le d g m en t ;
(2) th e  n am e  o f  th e  p e rson  to w hom  th e  a c k n o w le d gm en t is 

d ir e c te d ;
(3) th e  iinm o an d  ad d r e s s  o f t h e  o w n e r ;

(•II th e  n am e  an d  ad d r e s s  o f  t lio  le n d e r  p ro v id in g  c o n stru e lio n  
f in a n c in g ;

(fil th e  n am e  m id  ad d  res-. » l  I ho  person  w ho  is  lo  fu rn ish  la h o r . 
m a t e r ia ls , s e r v ic e s , n r e q u ip m en t ;

(fil th e  r e a l p ro p e r ly  b e in g  o r in te n d ed  In  ho im p roved  o r  d ir e c t ly  
b en e fite d , w ith  a I o p a l d e sc r ip t io n  s u f f ic ie n t  fo r id en t if ic a t io n ;

(7) a  b r ie f  d e sc r ip t io n  o f  th e  la b o r , m a te r ia ls , s e r v ic e s , o r equ ipm en t 
to h e fu rn ish ed  to  th e  p erson  n am ed  in  I f il o f  th is  su b se c t io n ;

(Hi th a t th e  ow n e r  a c k n o w le d g e s  th e  r ig h t o f  th e  person  to c la im  a 

l ie n  to se cu re  p a ym en t fo r th e  cn.-t o f  la h o r , m a te r ia ls , s e r v ic e s , o r 
eq u ip m en t fu rn ish ed  by  th e  p erson  n am ed  in  (fil o f  th is  su b se c t io n  for 
th e  c o n s lru c t io n , a l t e r a t io n , o r r e p a ir  o f  im p ro v em en ts  on th e  ow n er 's  
r e a l p rop erty .

te l A n  a c k n o w le d g m en t o f  r ig h t to  lie n  m a y  s t a le  it s  d u ra t io n . I f  no 
du ra t io n  is s t a le d , th e  d u ra t io n  o r a n  a c k n o w led gm en t o f r ig h t to lien  

is  o n e  y e a r  from  th e  e ffe c t iv e  d a te  s ta te d  in  Ih e  a c k n o w le d gm en t .
Id l U n le s s  a n  a c k n o w le d g m en t  o f  r ig h t  to lie n  s t a t e s  th a t th e  ow ner 

w il l  a c k n o w le d g e  l ie n  r ig h t s  o n ly  fo r c e r ta in  ty p e s  nr q u a n t it ie s  o f  
la b o r , m a te r ia ls , s e r v ic e s , o r  e q u ip m en t , th e  a c k n o w le d gm en t ap p lie s  
to a l l  la b o r , s e r v ic e s , m a t e r ia ls , o r  e q u ip m en t fu rn ish ed  to th e  person 
n am ed  in  th e  a c k n o w le d g m en t  nnd u sed  in  th e  c on stru c tio n , a l t e r ­
a t io n  o r r e p a ir  o f  th e  ow n e r 's  r e a l p ro p e rty . l§ 2  ch f i l  S L A  l!)7D l

S e c .  3 4 .3 5 .0 7 0 . C la im  o f  l i e n ,  ( a l S u b je c t  lo  th e  p ro v is io n s  o f  A S  
34 .35 .060 (a) , a  c la im a n t  m a y  record  a  c la im  o f  lie n  a f t e r  e n te r in g  in to  
a  co n tra c t for th e  co n s tru c t io n , a l t e r a t io n , o r  r e p a ir  o f  a  b u i ld in g  or 
im p ro v em en t . A  c la im  o f  lie n  m a y  n o t  be record ed  la t e r  th an  th e  lim e  
sp ec if ie d  u n d e r  A S  34 .35 .068 .

(b) I Repealed, § 9 ch 61 SLA 1979.1
(c) T h e  lie n  s h a l l  bo v e r i f ie d  by  th e  o a th  id 't h e  c la im a n t  o r an o th e r  

p erson  h a v in g  k n o w led g e  o f  th e  fa c ts  a n d  s t a le
( 1 )  th e  r e a l p ro p e rty  su b je c t  to  th e  l ie n , w ith  a  le g a l d esc r ip t ion  

su f f ic ie n t  for id e n t i f ic a t io n ;
(2) th e  n am e  o f t h e  ow n e r ;
(3) th e  n am e  an d  ad d r e s s  o f t h e  c la im a n t ;
(4) th e  n am e  und ad d r e s s  o f  th e  p e rson  w ith  w hom  th e  c la im an t 

co n tra c ted ;
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(5 1 a  g e n e r a l d e sc r ip t io n  o f  th e  la b o r , m a t e r ia ls , s e r v ic e s , n r 
e q u ip m en t fu rn ish ed  fo r Ih e  c o n s tru c t io n , a l t e r a t io n , o r r e p a ir , an d  
th e  co n tra c t  p r ic e  o f  th e  la b o r , m a t e r ia ls , s e r v ic e s , o r  e q u ip m en t ;

( fil th e  am o u n t  d u e  to  th e  c la im a n t  fo r th e  la h o r . m a te r ia ls ,

s e r v ic e s , o r  e q u ip m en t ; nnd 
(7) th e  d a te  th e  la s t  la h o r , m a t e r ia ls , s e r v ic e s , o r  eq u ip m en t w ere

fu rn is h ed .
(d) IR('i>i'nli‘d, § 19 cli ITS SLA 1978.1 
(o ;  /Repealed, $ 19 ch 17S SLA 1978.1
I I I  A  v io la t io n  o f t h e  p ro v is io n s  o f  th is  se e l ion  p la c e s  th e  v io la to r  in  

Ih e  p o s it io n  o f  g u a r a n to r  r e g a rd in g  an o th e r  p erson  w ho  su t le r s  
d a m a g e s  w h ich  a r e  p r o x im a te ly  c au s ed  b.v th e  d e la t io n . 1$ 2 6 1 5  

A C L A  10 4 0 ; n m S  I ch  HO S L A  10 74 . mu l , 2 c h  1 23  S L A  10 7 7 ; am

tsS 5 , (i, 1 0 c h  17 5  S L A  10 7 8 ; am  Is'

N O T E S  T O

MililurN note*. — Many of I lit- cases 
annotated in llie notes M ow  weie d*cidi d 
mtilcr I his section ns il existed prior to tin*1978 niiu'iidmi’itt

No lien ex ists until the rlniril o f lien 
is filed as pi escribed hy this m l  ion 
Irvini* v. McDougall. 5 A laska IHMI * 1915). 
rov'd on other grounds, *1 A laska Fed. -1.111, 
2.lf» F . BMHIDlhCir. I9 |fi» .

Construction o f introductory Ian* 1:11111*1' o f subsection (c) mandated. — A 
construction of subsection Ic)i5» ns it 
existed prior to the 1978 amendment I now 
the introductory language of subsection 
(c)| which requires that tho claim of lien 
be verified by llie oath of the claimant or 
another person having knowledge of the 
fad s as essential to the existence of the 
lien, is mandated II A.M.S. Co. v. Klectri- 
cal Contractors, Sep. C l. Op. No. 1-115 
4File No. 2871), 50.1 IVJd 258. modified on 
other grounds, 5GG P.2d 10 12 1 1977).

Po licy considerations underlying 
verification requirement. — The le* 
i|u ireiiieiil of verification is reflective of 
the legislature's awareness that n claim of 
lien adversely affects the title to the 
property nnd its alienability; that the 
claim of lien can have nn injurious impact 
on the credit of the owner of the property 
which is subjected to the lien; and that the 
claim of lien can lie used as a vehicle lo 
coerce set Heine: ’ Iroin the owner or the 
properly. II.A  M.S. Co. v. Electrical (.'nn* 
trailers, Sup. Ct. Op. No. 1-115  I F ile No. 
2H71), 5(53 I* 2d 25H. modified on other 
grounds, 5(iG P.2d 10 12  (1977); llnmk-* v.

. V M i l i l  S I .A  If)V!) 1

DECISIONS

It & M t ’orisiillanl*. hit , Sap t'l Op No 
2107 II lie No I922i. Oi l P  2d 20* • P.Htlr

Itcnsonnhlr basis exists for verifier** 
lion requirement. In hg‘. . . of the 
iinpoilnnt polity con-ider.itioiis under 
lying tin* verification requirement, there 
exi-ts a rear- talde b.t-i- for the legi-la* 
lute's determination that tie* -ignificance 
of filing a hen rlsiim hi* made clear to the 
In n claimant lliimigh tin* rn|iiirement ol 
verification and the possibility of perjury 
prosecution for verifying n false lien 
claim II.A  M.S. Co. v. Klectncal Cnntrac* 
tors, Sup. Cl. Op. No. 1-115 * File No. 
2871). 503 P 2d 258. modified nn other 
grounds, 5GG IVJd 10 12  1 1977»; 11 reeks v. 
It & M Consultants. Inc., Sup. Cl. Op. No. 
211)7 tFile No. 1922). 0 1 1  l\2d 2GH ll9H0i.

And no latitude Is permitted eon* 
corning such requirement. -  (oner- 
ally , some latitude is permitted by slat* 
utes as lo tliu form in which the oath or 
afTirin.ition ns to Ihe truth of llie contenlK 
nf the lien claim may he administered, 
and substantial compliance with such 
form is often sufficient However, there is 
a significant distinction between those 
portions of A laska mechanics' liens stat­
utes which arc remedial in nature, and 
those poilions which urtirulnto manda­
tory conditions precedent to the very 
creation ami existence nf I In* lien. Il is tlu* 
latter aspect of A laska's mechanics' and 
materialmen's lien statutory provisions 
wliiih is al issue in n ca-i* concerning 
whether nn ullianl nr claimant must 
swear In tin* lin lli nf tlu* mnletlU nf the

Hi!
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claim. II.A  M.S. Co. v. Klcclric.il Conlrac- 
lor*. Sup. Cl. Op No HIT) iFdc No. 
287'‘ . afi.1 I*2d 25R, modified on oilier 
g r in d s . f.lili l».2d 10 12  < 1«)77>.

’Ilu* operative, substantive require* 
men! o f subsection (c) is ti nt (lie claim 
Ik* verified; lh.it llie verification Ik? "by 
oath of the claimant" simply describes the 
means or procedure to ho followed in 
verifying llie claim. Therefore, subslan- 
lial compliance with the formal require* 
mi ni nf nn oath is sufficient Anchorage 
Sand & (Snivel Co. v. Wooldridge, Sup. Ct. 
Op Nn. 221.1 (Kilo No 47(151. GUI I 1 2d 
1 0 1 1 (198th.

Verlflcntion requirement suhstnn- 
lin lly  unchanged. — Although Alaska's 
medianic.s* and nmleri.ilmen's statutes 
have hern substantially revised in recent 
years, the verification requirement of sub­
section Id  of till*, section has remained 
suh-t.infinity unchanged. Anrhoiage
Sand A* (iruvel Co. v. Wooldridge. Sup f t  
l)p. Nn. 2*21.1 (Kile Nn. I7l»5». CIO I*2d KIM i mu 

Cluims o f lien are m il va lid  liens 
where there is failure lo meet llie 
vcrificn llon requirements of kiiI'm c* 
tion lr»(5* as it existed prior lo Ihe I97M 
nmendmenl I now (lie inlindiicioty lan­
guage of suli-rctimi (c»|. H.A M S. Co. v 
Klectric.il Cunlniclor.H. Sup Cl. Op. No. 
H IS  iSile No. 2H71I. SOI I* 2d 258. modi­
fied on other grounds, fdiO I* 2d KH2 
1 1 977*

No particulnr form o f nnlh or affir* 
motion is required — hy Alaska law, 
other than that when a notary certifies an 
oath or nlfirmution. the oath or affirma­
tion mu si In? made in Ihe notary's pres­
ence. Anchorage Sand Si Gravel Co. v. 
Wooldridge. Sup. Cl. Op. No. 221.1 (Kile 
No 47(551, 01!) P.2d 1014 (198(1*.

What is verification . — A verifiraliun 
is a sworn statement of Ihe truth of the 
facts stated in the instrument which is 
verified. II.A .M  .S. Co. v. Klectrical Con­
tractors. Sup. Ct. Op. No. M I5 (File No 
2871». 5(1.1 P.2d 258. modified on other 
ground#, 600 l».2d 10 l2tl*J77l.

When n lien claimant, in the presence of 
n notary, alfixes his signature lo a written 
statement incorporating the necessary 
elements of a claim of lien, and the notary 
certifies this net, claimant Ims substan­
tially complied with the requirement of an 
"oath." Anchorage Sand & Gravel Co. v. 
Wooldridge, Sup Ct. Op No. 2 2 11 (Fill? 
No. 47i'.r»i. 0 19 1 '.2d lOHIlilHOi.

A vcrifien lion differs from no ne- 
knnwledgmenl —in that the lalter is a

method of nulheittii.ikni: an iiistiunu nt 
hv showing that it was Ihe a t l of the 
person executing it II A M S Co v f in  • 
iricnl Con traders. Flip f t  Op No 1 1 15  
(Tile No. 2871*. fil'd I' 2d 258. modified on 
other grounds, fdili I* 2d 1012(19771 

An nrknnw leilgiueiit is not sufficient 
to satisfy a mechanics' lien statute which 
requires verification ol tlu- claim of lien 
hy the claimant. II A M S Cu. v. F.ledri-
cal Contractors. Sup f t .  Op. No. I-II5
(File No. 2871 ►, 5(11 I* 2d 258. minlified mi 
other ground (, filifi l'2d  |ill2H 977 i 

Corporate acknowledgments allix* d to 
the claims of lien do not lonslilu le sub­
stantial coinplinmo with the verdit'alimi 
requirement of KiiliH'dion ir**5* of this 
section as il existed prior to tlu* I97H 
amendment Inmv the iiiliuduclmy Ian* 
gtiage of subsection (ell undrt \S  
.1115 .1*20. II A M S Co v F .ln tlu  d fen - 
tractors. Sup f t  tip. No 1 115  »File No.
2M71*. 5(51 I ’ 2d 258. modified on other
giminils, f»fi<i I '.2d In 12 * 1977*

I.leu claim  need nut contain ii state­
ment that the la lo ir and mulctLil* 
were furnished nt llie  request id the 
owner. Culling v llullcidick. 1 1  Ala ka 
2(59. 188 F 2.1 Ml.* •!Uli Cir 1951» 

Statement nf demand must lie  true. 
Il is Mcrc'S.iry that llie statement nf the 

lienors' demand contained in Ihe imtiies 
should he the true amount due. aller 
making deduction* for a ll jt:st credits ami 
rilTsi'K hut it is nut necessary that Mich 
shall he expressly slated in the notices 
filed. Irvine v. McDougall, 4 Alaska 702 
119 11* .

Inclusion o f  improper item voids 
lien . — Where a lien claimant includes in 
his lien statement an item not emhuiced 
in Ihe statutory lien, for lahor, such nn for 
expenses of transportation, he loses his 
lien lllooin v. MtGluskey, 7 Alaska 319 
1 1925*.

Unless m istake is honest and items 
limy he separated . — The fact tfmt a  lien 
claimant includes in his claim, through an 
holiest mistake, a claim for services for 
which Ihe statute gives him no lien, will 
not defeat the lien fur oilier services 
within the statute also claimed. if  the two 
can he separated. Irvine v. McDougall. .5 
Ala-ka 229 (1915*. f l in g  Pioneer Mining 
Co. V. Drl:o.• l i e .  185 F. 752 (Ulll Cir
i *11*

Fa ilu re to Include mimes o f all 
owners dues not inva lidate liu »\'c . — 
While this section leqtliies that llie notice 
id lien recalled shall contain the names ii! 
the owners, or reputed owners, of the
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gnmiid upon which the lien is claimed. il 
is well estnhlislied (hat failure lo include 
all of the owners dues not render the 
not ire invalid, hut that it may Is* enfom d 
against the owners named Turner v. 
Kn*lrnm,5 Alaska 118 (19 14* .

The on ly effect o f the omission o f the 
mime o f any owner is to exempt Ills 
interest from Ihe operation of tlm lien 
Turner v Knslrom, 5 A laska 118  119141.

Nor docs failure to include district 
where property Is located void notice.

It must appear somewhere in Ihe 
complaint that the? propcity sought to lie 
dunged with Ihe lien is situated within 
the jurisdiction of Ihe court, hut it does 
lint necessarily follow that the notices nf 
lieu are absolutely void, simply Itccnu-e 
they do nut contain the name of the 
mining district or political division in 
which Ilu? mining claim is situated Iivine 
V. Mi Dniigall. 4 A laska 7021 1913*.

To hold that notices of lien r.re ah-o- 
lulely void for the reason that they do not 
contain the name of the piecim l in which 
a quart/ mining claim is located, when 
the piecincl is named in Ihe compl.iiul lo 
which Ihe several notice41 are attached as 
exhibits, would he n fail •*» give to Ihe
lint ires of lien Ihe liberal .islrmlimi (u 
which they are entitled in ordei thnt the 
very purpose of Ihe statute may not he 
defeated. Irvine v. McDougall. 5 Alaska 
221* i II* 15*.

If  description Is otherw ise sufficient. 
— IL is not absolutely necessary that the 
name of the slate or territory, nr of the 
legal Milidivi.sion thereof, wherein the 
premises to lx» charged are situated, lie 
contained in the notice of lien, provided 
there is sufficient in the notice, taken in 
connect ion w ith nil the circumstances and 
Ihe place where Ihe notice is filed or 
recorded, to apprise patties dealing with 
the property that a lien is claimed 
theicon. Irvine v. McDougall. 4 Alaska 
7021 1913).

Description o f property sought to he 
charged with lien held sufficient. — 
See I’eca v. Huddleston. 5 A laska 2 1 1  
119 15 1.

Complaint must show notice com­
piles w ith this section . — Since this 
section requires that the notice uf lieu 
filed with the recorder set up certain facts, 
where the plaintiffs allegation as to the 
notice of the lien fails to show that Ihe 
notice filed contains these statements. 
Mich statements would not even substan­
tially comply with Ihe statute, and hence 
Ihe lien would not lie created. Jorgensen 
Co. v. Sheldon, 2 A laska (507 (1905*.

Or notice should he pleaded verlm- 
tiin. - Not (*nlv Ji'io ld  pl.im lills stale the 
C-Hi nli.il fnrl*. im required by till- m (limi. 
Ii.it Ihe heller piurtne would Im* lo ph .nl 
the notUe verbatim. **r ntlaeli a copy 
theieof ami mala* il a p.ul of I Im* emu 
plaint. Jt»rgeii*i*n Co v Sheldon. 2 Al i-h.i 
fill? (19115'.

Substantial compliance with Ihe 
verification requirement Is sufficient. 
Skphrn.mn \ Ketchikan Spruce Mill-. 
Inc.. Sup t l Up N«» 1 1 2  (File No 5sfii, 
412 I* 2d I9(|i l!Ni*»(

The form ol o.ilh follow e l  hv ilu* word* 
"rub eribid and *-woru to heliire me,'’ oud 
the notary public's signature. amount** in 
Mibstanrt* to a le ilif ica le  bv tlu* uoi irv 
that the claim of lien was verified hv ihe 
oath of llie claimant Sh plu n-*m v. 
KeUhikun Spru>*e Mill*. Inc.. Sup Ct Dp 
No 1 1 2  (File No. 5m ;». 1 12  I' 2d I9ii 
' |9 lilil,

l.nek nf elainiiinl'.H signature on line 
following form o f oath held nut to 
invalidate lien . - See Siep|ien*-on v. 
Kekluk.u i Spi m e Mills. Iiie . Slip Cl Dp 
No 1 1 2  'l-il No 58«i'. 412 I’ M  -ISH*. 
I |9l5ii i

Itu le for testing su ffic iency u f com* 
plaint is stricter than fur testing notice 
itself. - While mechanic's lien statute* 
are to be liberally ci nsUtiod. with a view 
to effecting siib-tunli.il justice, a ilifieicnt 
rule should In* followed in determining Ilu* 
elTeci ol the pleading in an ad  km to 
foreclose a lien, e-pecinlly where the 
pleading i> questioned nt an early stage of 
the action. fr»m t*v» rule In he followed in 
determining the sufficiency of a notice of 
lien, which Ihe lienor cannot cm red or 
amend afier ilu* lime limited for filing has 
expiied. The complaint ill ai. action n! Un­
kind should state a ll the iiltiuiate facts 
necessary lo he eftahlishcd upon the tnal. 
Irvine v McDougall. t A laska 702 1 19 13 1.

Ilu rden is mi lien c laim ant to prove 
euuip liance with section. — The claim­
ant of a mechanic':* or laborer's lien ha* 
the burden nf pmnT to show hy legally 
sufficient evidence tlu* accrtinl of the lien 
under the term4* of the statute which 
ere lies it as well a-* under the terms of Ihe 
contract under which the work was done. 
Irvine v McDougall. 5 A la-ka 22(111915*. 
citing Pioneer Mining Go. v. Delaiiiolle. 
185 F. 752 dltli Cir 19 1 11

C ases In which verification require­
ment app licab le . - - The decision in 
II A. M S Go. v. Klectrical i'nii! radio s. 
Sup. Gl. Dp. No. 1 1 15 lF ile Nn 2N711. 5151 
l ’ 2d 258 1 19771. leipiiring venlir.ilioii
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ii :ii.;i.r) 07! Ai.aska Statutes 5 :i•lO
lli.it llir f.ni.H H.tltd in lien rliiiin* lire 
•nn*. w ill In* u llim vitr npplii.ildi* only lo 
•In* f o l l o w i r i |* I . ( * iim*s in w liiili In .il 
won oimmi nm l prior In May (i. IH77. Imt 
wliirli have not lorn  Milimillnl lo die 
tnvr uf f.ut fur dm -itm ; 2. C*»mv» in which 
pi tor to Htiliiuivniiii lo tlu* I r iir  of fa il for 
ilrri-oon I lo'ii* It.is In mi an r* pi i'm  olijrc* 
lion llm l Ilu* vcrilirtilfnn nllncluil lo a 
In n il.in ii fails io nii'i'l the ri'ipiiri'iiii'iilK 
of siiliM-t lion (rnfii an il uxi.-.lvd prior lo 
lliv l!i7H (iiioioliio-iil I now i In* inlioilor* 
lory Inuipnip.v ol HilisM'liun in |.  : |.  Cumm 
hi w liiili Ilu* Ilia) miiilitolii'i'N iif l ii I lie 
il.ili* ul our opiiimii; ami -1 C ,n  s pvudiui’ 
on dirvti ap|K-.il mi llie date ol our opin­
ion, hi which olijiilion wan made hi tin* 
trial murt ami Ihvrmfler (iMvrlvd a - an 
ismiv on ap|HM| tli.it d ie v«*rifa«.ilioii . I*
I .ii lu'il to a Inn claim fail- lo nirol li v 
inpiiivnii'n ls of nuhsi'i-tion itnfti as n 
e x ile d  prior to llie 1U7H ainemliio ill 
H A M S .  Co v Mhilriid l Conlrarlor>. 
Sup Cl Op No. 1 1 l a  iKilo No 2X711.5111}
I MM I HI 2 ( I !I771.

S iilis i'i'iim i if» fuiiliiiriN on ly 1 •* Ian* 
|*iui|*«' u f Kiiuruiitvi', m il o f r  . i I ia - 
In lily . Itolu-lrial Power & l.iphliiia otp 
v. We.sJern .Modular Cor|i.. Sup. Cl Op 
No 22*»!l iFill* Nos l l l i . l . . | 17lii. IJ2.I P 2d 
2!M 11 PM 11.

Intent o f  M iliseclion If#. - II the 
h'r:is|aluii> had meant suloetlion ••'* lo 
cncoinp.isn claims in llie naliue ol 
(Jisp.ira^eiiient of I it It* free fioui (he lie* 
fen«e of privilep ', dial intention would 
have liven more directly expressed and

lnii|!uui;o of p i.ii.u itv would liol have 
In iii u lih /ed ludu-lnal I 'o iiir K 
laphliiu* Carp v. Wester ii Modular Corp.. 
Slip. ( ! | Op No. 22VI l f ile  Nim 11 lid. 
•I17lii.IS2:i I*2d2UI (PH Ii.

'l lie term "ttiiurantor'* an ii-* d in the 
statute diM*s mil e>pn-s die hahilil> of a 
wronmluer to his \u Inn  cxcipt hi Ihe 
s|H'i ial rase where Ihe h i lim is |iieveitle«| 
from rolletlitu! a delil im u l |.y  anolher 
heraune of the wroiiploer's ad litdu-lrinl 
Power & laphliiii: Cm p v Western Minin 
lar Corp., Slip Cl. Op No 22V.I<l*ili Nn- 
I Hi.'l, 1171*1. li2 .tP2d2f»l • l*«s| i.

A |ip lieo liilil>  of su lise iH im  H i. 
W illi Ihe fe |>ea| in HI7M ol suliM'rlioiu nil 
and 'e l of dii* itvcliuii, die supreim* rourl 
of Ala-ka roeopii/e> dial il is dillhu ll. 
dioiii.'h perhaps liol jiii|x»s (|. |,- . |o  jm.ii; 
ine a .situation lo w liiili miIm  dioii ifi 
would apply Im lu-liial Power»V l.iphiinr 
Coip \ . Weslern Minhil.ir C o ip . Sup t'l 
Op No 22V! ih ie  No-. III . I. ||7 lS». Ii2d 
P 2*1 2!ll 1 1 !>S 11.

C iuinI i neti«in o f former stilinei liu iis 
(hi and (ill. - S  e Kiotiiier IC*n I: & S md.
III! V Ih'fil-llfe \« l l l l l |e . , |in*.. Sup l ' l  
Op No 202 'H h leNo HI'HP. i;il7 |'2 d  .nil 
ll'.HIII

(/oi led ill dolm-on v S la le , Slip. Cl 
Op No. IliuM 11'de No :l2-r...r.77 P2d7m i 
I Id /S i

(’iled in Toil.ko Kornian Knj.'invvts v 
Peid.itul Vi .linn s . Sup. l ’l Op. No 27a7 
tFile Nu. lil.V.h. (»».! I ' 2d 7r.piPlH.ll.

Cnlla leriil references. •• fid Am. dur 
2d. Mi'clianics* Mens, 5) IH7-2.I7.

S e e .  .'M.,‘1 5 .0 7 1 . N o t ic e  o f  c o m p le t io n , (n) Tht* ow n e r  o f  r e a l 
p rop erty  th n t m a y  he su b je c t  l a  a  lien  u n d e r  A S  34 .35 .0 50  _  3 4 .3 5 .12 0  
m a y  an n ou n ce  th e  d a le  o f  cm np le lin n  n f  a  b u i ld in g  nr o i l ie r  im p ro ve ­
m en t cm Ih e  p ro p e r ly  hy 

( I)  re co rd in g  a  n o t ic e  o f  com p le lio n  a l t e r  com p le t io n  o f  th e  c o n ­
s t ru c t io n , a lt e r a t io n  o r  r e p a ir  o f t h e  b u i ld in g  o r  o th e r  in ip ro v e in en t in  
th e  o ff ic e  o f  th e  re c o rd e r  o f  (h e  d is tr ic t  in  w h ich  th e  b u i ld in g  o r  o th e r  
im p ro vem en t is  s i tu a t e d ; und 

(21 g iv in g  n o t ic e  u l  le a s t  f iv e  d a y s  b e fo re  th e  re co rd in g  o f t h e  n o tice  
o f  com p le t io n  to n il c la im a n t s  w ho h a v e  g iv e n  u n o tic e  o f  r ig h t  lo  lie n  
o r a  s to p -p a ym en t n o t ic e  to th e  ow n e r  an d  th e  le n d e r  p r io r  to  10  d a y s  
b e fo re  re c o rd in g  a n o tic e  o f  com p le t io n ; th e  n o tice  im i.d  in c lu d e  a copy  
o f  th e  n o tice  o f  com p le t io n  an d  a  s ta tem en t  a d v is in g  c la im a n t s  th a t  a 
n o tic e  o f  com p le t io n  w il l  he record ed  not e a r l ie r  th an  f iv e  d a y s  a f t e r  
th e  d a te  o f  Ih e  n o tic e .

<b) T h e  no tice  o f  com p le t io n  s h a l l  he s ig n ed  an d  'c r i f i e d  h y  th e  
o w n e r , a n d  m u st s t a le
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t l )  Ih e  d a le  o f  c om p le t io n  o f  Ih e  b u i ld in g  o r o th e r  im p ro vem en t ;

(2) th e  n am e  an d  ad d r e s s  o f t h e  o w n e r ;
13 ) th e  n a tu r e  o f t h e  in t e r e s t  o r  e s t a t e  o f t h e  ow n er ;
(•II th e  le g a l d e sc r ip t io n  o f t h e  p ro p e r ly  su ff ic ie n t  fo r id en t if ic a t io n : 

an d
15) I h e  n a m e  o f t h e  g e n e r a l  c o n t r a c t o r .

(cl / / fe / ie a /e d , 9 0 ill 111 SI.A IU7U.I
d l l A  no tice  o f  com p le t io n  is  not e f fe c t iv e  il reco rd ed  h e lin e  

com p le t io n .
te l l ,a l in r , m a t e r ia ls , s e r v ic e s , o r  eq u ip m en t tin n is l ie d  a l t e r  a no) ire 

o f  com p le t io n  is  reco rd ed  In  s a t is f y  w a r r a n ty  o li l im ilin n s  o r  lo  ren e  dv 
d e fe c t iv e  o r  u n s a t is fa c to r y  const m e t inn . a l t e r a t io n s  o r  r e p a ir s  lo r  
w h ich  no a d d it io n a l c o n s id e ra t io n  is  ow ed  to th e  p erson  fu rn is h in g  th e  
a d d it io n a l la b o r , m a t e r ia ls , s e r v ic e s , nr e q u ip m en t du es not re su lt  in 

lie n  l i a b i l i t y  u n d e r  A S  34 .35 .05 1) —• 3 4 .3 5 .12 0 .
t f i |  E f f e c t i v e  . J  a  m i m y  I ,  I9H (i| A f t e r  re co rd in g  a  com in im  in te r e s t  

c o m m u n ity  d e c la r a t io n  u n d e r  A S  34 .08 , an  ow n e r  m ay rreo i'd  a  n o tice  

o f  com p le t io n  u n d e r  th is  s e c t io n  a s  to e a ch  un it a l t e r  com p le t io n  ol I ho 
o r ig in a l co n s tru c t io n  o f  e a c h  un it id" th e  cnn iiim ii in te r e s t  c o m m u n ity . 
tS 7 ch  17 5  S I .A  19 7 8 ; am  ii 9 i l l  t i l S I .A  19 79 : am  i) 2 ch  95 S I .A  

19851
F lfv rt o f  nm endm enK — I lu1 IMHft 

aimmdmcnl. I'fTvclivc January I . IJIH5, in 
m l M il inn «fi M ilislidilfil "1111111111111 inlvr- 
csl nmimunily" for "condominium," "un- 
dvr AS IM.08" for ‘ns provided in AS 
:n .07.010 — n i.07.M0 lllori/.onlal Prop* 
v ily  Itcgimcs Art!,” "unit" for "apnil- 1111111." nnd "unit nf Ihe common interest 
cimwmmity" for "condominium apart- 
nivnt."

KdiliirN  iin lvs. — I ’rini In .lam i.uy 1. 
IPHIi. MiliM'Ctvm »fi rvadn. "Aflvr ivmrd- 
in^ a condominium dviliinilivu ;i* pm- 
vidvd in AS .11.07 tllnri/nnlnl Pwpvily 
Kvp.imvs AcM. an nwnvr may rwoid u 
nolicv of cnmplvlion undvi i Iiin x 'dm n na 
In m ill uparlmviit nflvr tomplvlinn of dp* 
oni’in.'d rnn-lnirlnni of varli condomin­
ium .ip .irlmvnl"

S e c .  3 4 .3 5 .0 7 2 . I l o m l .  I f  th e  o w n e r  u f  Ih e  p ro p e r ly  so u gh t In la- 
ch a rg e d  w ith  a  c la im  o f  l ie n  u n d e r  A S  34 .35  050 — 3 4 .3 5 .12 0 , o r  a 
p r im e  c o n tra c to r  o r  su b co n tra c to r  d isp u te s  th e  c o rre c tn e ss  o r v a l id i t y  
o f  ( lie  c la im  o f  l i e n  b ro u gh t u n d e r  A S  3 4 .35 .0 5 0  — 3 4 .3 5 .12 0 . th e  
ow n e r  o r  c o n tra c to r  m a y  record e ith e r  b e fo re  o r  a f t e r  th e  com m en ce ­
m en t o f  a n  a c t io n  to en fo rc e  th e  c la im  o f  l i e n , in  th e  o ff ic e  o f  th e  
re co rd er  in  w h ich  d is t r ic t  th e  c la im  o f  l ie n  w a s  re co rd ed , a  bond 
e x e c u te d  h y  a  p erson  au th o r iz e d  to  is su e  s u r e t y  b ond s in  th is  s t a le  
u n d e r  A S  2 1 ,  a f in a n c ia l in s t itu t io n  lic en sed  u n d e r  A S  ()l». or a 
n a t io n a l b a n k  a u th o r iz e d  u n d e r  th e  fed e ra l l im b in g  la w s , in  th e  p en a l 
sum  e q u a l to on e  an d  o n e -h a lf  l im e s  t ' 1 "  am oun t or th e  c la im  or l ie n , 
w h ic h  bond s h a l l  g u a r a n t e e  th e  p a ym en t o f  th e  sum  w h ich  th e  lien  
c la im a n t  l i a s  c la im e d , to g e th e r  w ith  th e  lie n  c la im a n t 's  r e a so n ab le  
cost n f s u i t  in  Ih e  a c t io n , i f  th e  c la im a n t  r e c o v e rs  on Ih e  c la im  u f lien .
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§ .71 ..'15.075 Alaska Statutes / V'\6 31.' .0
I f  tlu* o w n e r  re c o rd s  n bond  u n d e r  t h is  s e c t io n , ( lie  p ro p e r ty  d e sc r ib ed  

in  Ilu - bond  i s  fre ed  from  l l i e  e f fe c t  o f  n c la im  o f  l i e n  u n d e r  A S  
.71 ..'15 .050 — 3 1 .3 3 . 1 2 0  an d  a n  a c t io n  b rough t lo  fo re c lo se  l l ie  c la im  o f 

l ie n . T h e  p r in c ip a l on tb c  bond m a y  lit th e  o w n e r  u f l l i e  p ro p e r ly , ( lie  
p r im e  c o n tra c to r  o r  a  su b co n tra c to r  w lm  is  u lf c e lr d  b y  l l ie  c la im  o f 
l i e n . 18 2  ch  80 S I .A  19 7 .1 ; am  8 8 ch  17 5  S L A  10 7 8 1

S e c .  3 1 .3 3 .( 17 5 . I t c c o r d  a n d  in d e x  o f  c l a im . T h e  re co rd er s h a l l  
reco rd  th e  c la im  in  a  booh kep t fo r l l i a l  p u rp o se , 'flu* reco rd s s h a l l  be 
in d e x e d  a s  d e e d s  an d  o i l ie r  c o n v e y a n c e s  a r e  recp iired  by la w  to be 
in d e x e d . T h e  re co rd er is  e n t it le d  lo  Ih e  s am e  fe e s  a l lo w e d  by la w  for 
r e c o rd in g  d. e d s  a n d  o i l ie r  in s t r u m en ts . tS 2 6 - 16  A C L A  10 10 1

C ollateral references. — 53 Am .lor 
2d. Mechanic.'Mens. 1 ISO

S e e .  3 1.! '5 .( IH I) . D u r a t io n  o f  l i e n , lu l A  l ie n  p ro v id ed  for i l l A S  
3 1 .3 5 .0 5 0  — 3 1 .3 5 . 1 2 0  d o e s  not b in d  a  b u i ld in g , s t ru c tu r e . or o i l ie r  

im p ro vem en t fo r  m ore I l ia n  s i x  m on th s a l t e r  Ih e  lie n  is  l l le d . u n le s s  
su it  is  b ro u gh t b e fo re  th e  p rop er cou rt lo  en fo rc e  Ih e  lien

1 1 ) w ith in  ll in t t im e , o r

• 2 l w ith in  s i x  m on th s  a f t e r  re c o rd in g  o f  a n  e x te n s io n  no tice  in  Ih e  

s a m e  re co rd in g  o lt ic e  w ith in  l l ie  o r ig in a l s ix -m o n lh  p e r io d  sh ow in g  
Ih e  re c o rd in g  d a le  a n d  (h e  honk an d  p a g e  o r  in s lr u m e n l n u m h e r  o f t h e  
in i t ia l  c la im , a n d  th e  b a ln n e e  ow in g .

Oil A  lie n  m n y  n o t be c o n lin u ed  in  fo rce  fo r m ore th a n  one y e a r  
from  t l ie  d a t e  o f t h e  M in g  o f t h e  o r ig in a l l ie n  n o tic e , (ii 2G -1-7  A C I .A  
19 .19 ; am  8 1  ch  50  S L A  19 5 5 ; am  8 3 ch  12 3  S L A  19 7 7 1

NOTES TO DEC ISIO NS

Pro lee lion  o f lien . — A mechanic's 
lien claimant, in order lo [noted his lien, 
docs noi have la  record a notice of lis 
pendens when he taler files sa il lo fore- 
close Ihe Ilea; Ihe in itial rccoid.ition of 
Ihe meeh;..'ic‘s lien claim constitutes in* 
qniry not it o of Ihe hen to a suhvrqurni 
purchaser; and Ihe lien chiimnnl may 
amend his romplnin! lo ntld, os a defen­
dant in Ihe ntlion, the subsequent pur­
chaser of the burdened roul properly un- 
der Civ. li. 25lcl. First Nnt’l llnnk v Dent.

Slip. Cl. Op. No. 2H3UiFile No 772M). IW:I 
P.2d 7221 CIS 11

A |qd icd  in Fronlier Hoik & Kami. Inc. 
v. I l.n l.ip e  Vcnlures. Inc., Sup. I.’ l tip 
No. 20211 I File No Kltnil. IIII7 IV2d 3UI 
ItllMII.

i(Oolc(l in Sta le v. OsInuiic. Sap. IT. 
(Ip No. 20.11 cFile No .tasfii. IIII7 1*2,1 ami 11 asm.

C o lln lc rn l  r c f c r e m v v .  — 53 Am .lor 
2d. Mcchunics' Mens. I  251 .
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5 31.35.085 Phopriitv t 35.095

S e e .  3 1 .3 5 .0 8 5 . L i e n  fu r  im p r o v in g  h i t  o r  s t r e e t  A  person  w ho , 
nt th e  r e q u e s t  o f  th e  ow n e r  o f  a  lo t  in  th e  s t a le , g ra d e s , f i l l s  in . or 

im p ro v e s  th e  lo t  o r  th e  s t r e e t  in  fron t o f  o r  a d jo in in g  Ih e  lo t h a s  a  lien  
upon Ih e  lo t fo r w o rk  d on e  an d  m a t e r ia l s  fu rn ish ed . T h e  p ro v is io n s o f 
A S  3 1 .3 5 .0 0 0  —  3 4 .3 5 .12 0  fo r s e c u r in g  a n d  e n fo rc in g  th e  m ech an ic 's  
lien  a p p ly  to th e  lie n  p ro v id ed  b y  th is  s e c t io n . IS 2 6 -1-8  A C L A  19 19 1

N O T E S  T O  D E C IS IO N S

A municipal corporation Is n person 
under (lie proviNionN o f (his section.
Town nf Nome v. Lang, i A laska 5D3 
UIHI2I.

S e c .  3 4 .35 .0 9 0 . P a y m e n t  to  c o n l r a c l o r .  A  p a ym en t h y  th e  ow ner 
o f  a  b u i ld in g  o r  s t ru c tu r e  to  n p r im e  r o n t r a c lo r o r  su b co n tra c to r , m ade  
h rl'o re TO d a y s  from  th e  com p le t io n  o f  th e  b u i ld in g , is  n o t v a l id  lo  
d e fe a t nr d is c h a r g e  a  l io n  c re a te d  b y  A S  34 .3 5 .0 5 0  — 3 4 .3 5 .12 0  in  
fa v o r  o f  o th e r  c la im a n t s , u n le s s  Ih e  p a ym en t is  d is t r ib u te d  am o n g  l l ie  

o th e r  c la im a n t s . I f  a  p a ym en t is  d is t r ib u te d  in  p a r t  o n ly , th en  Ih e  
p a ym en t is  v a l id  o n ly  to  th e  e x t e n t  it  is  d is t r ib u te d . iS  2 6 -1-9  A C I .A  

1949 ; am  5 9 c h  17 5  S L A  19 7 8 1

NOTES TO DEC ISIONS

Applied in Frontier Rock & S.ind, Inc. 
t. IlcriUipc Ventures, Inc., Sup. Cl. Op.

Nu. 2029 iF ile No. 
119301.

411001. 0117 I* 2d :I01

Collnlcrn l references. — S3 Am Ju r .
2d. Mechanics' Lions, li 325 e l scq.

S e c .  3 4 .35 .09 5 . A m o u n t  o f  l i e n .  In i E x c ep t  a s  p ro v id ed  in  (cl o f  
t h is  s e c t io n , a  c la im a n t  m a y  re co v e r  upon  a  lie n  record ed  h y  l l ie  
c la im a n t  o n ly  th e  am ou n t d u e  to Ih e  c la im a n t  a c c o rd in g  to th e  te rm s 

o f t h e  c o n tra c t , a f t e r  d e d u c t in g  n i l c la im s  o f  o th e r p e rso n s  c la im in g  
(h n it ig h  th e  c la im a n t  fo r w o r k  d on e  an d  m a te r ia ls  fu rn ish ed .

(h i I Repented, S 9ch6lSL/\ 1979.1
(c l A n  in d iv id u a l d e sc r ib ed  in  A S  3 - 1 .3 5 .12 0 1 10 )  m a y  re co v e r  upon a 

lie n  reco rd ed  b y  ( l ie  in d iv id u a l o n ly  th e  am ou n t d u e  a c co rd in g  to  l l ie  

te rm s  n f  th e  em p lo ym en t . (8 2 6 - 1 - 1 0 A C L A  19 49 ; am  S lO ch  17 5  S I .A  

19 7 8 ; a m  88 4 , 9 ch  6 1  S L A  19 79 )
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§ 31.35.100 Ai.aska Statutes S f'*’ * \ l0 5

NOTKS TO U KC ISK IN S

Insurjinrc {luring working period sorli service* .C lay v.Suii>l.>I.Si.p I 'l Op
itmy In* li.Miiil.li' ilcm . - (‘." I  nf lirr No 7 1 1 l i  I. ■Nos C.il I.it, ilill, IIOII I' .‘.I Mill
lii'Utnnce it. ntviT Ilit* |it i ‘OiiH*i{ iliirlnii tl9(>2t.
11... winking poiiod was p i.ip .ily  n li.'ii' In nliti'ii.M* Ilf r iiiitrn .'l, limit o f ri'*
nl.li' it. in ttiii*n* l.y I In* ii-iniM nf ilii- cuvrry is ri'ji*.iinjiiili> vnlui* nf lulmr
tnt.M iiiilii.iiriiiilr.trl III.* m .ilriu lnr was ..m l nintrriiil. Hv II..* m .i.m i. tl..*
1.. I ... it. .1. till labor i. n.I mill.', inis. im luil m. 1x11111111111 ri.iilr.ii Im limy I . I; 11.11 -11.1.  u
in*: Miliriiiilr.Kiiir's M 'rvnir. with I III' i*x- lu ll cniiiii.t I 'l l m l tin* .ini.iiinl ilu.' In him
ci'j.linn nf phmil.ing tinil Iil'.iI i i . j: t ’ lnv v. lj.nl.T the I.mi. is nf lit*, rmilr.irl, l.m tin it*
Sandal. Fs..|. I ’t op Nn. 7111*ili* N'ui Ml must he 11 n.nlri.it with the p .. .mi Iiimi.1.11. 1I1.1. ntifl I'.7.1 MMI1191121 wl.i.ill I h er..11(1;.. I In n lei'nii-ty is '..in h i

As tuny niilii'D iitrnrl.ir's simvIi'i's if t.r *..i..e»ii<* p iiiy  In him. nllii*r s\ • *•* II.
I'unlrm lnr in lu.iu iil In furnish Ihein. cn.ilrurtnr'* In t. ii-e.iv.uy m.ty he I.init.-.1
— rinvistnii uf thissertiim lln.t .1 rnutnic* In Ihe r>- a-a.nat.lo vali   the I ihm ,1.1. 1
Inr is en lill.t l tu recover upnn n lien Hlnl m.ileri.il f.itni-li.sl I'I.iy v N.itul-il. Sup
hv hiinnnly stirli i.mniinl t.s imiy Is-.h ii't.i Ct. Op Nn 7-1 li-'ik* N.n fin ini. .hn. il.ill
him prrui.iing In the leitiir ..I h o  nuiii.u-l F2 .I Will il ! lf2 i .  .........   A l.e l... M. 1 .1
limits n 1..n ln .rl.it 's lieu ti-tniiuy In tin- ll l .lg * , Inr . Sup I 'I I >p Nn f.l-i it .le Nn,
{imniiiil r.illeil li.r hv his i.n .l i . i .t . hut ln*2t. I IS l ’.2il f.s l 1IP1.S1.
wi.ltlil inrluile suln.tlllrilelnr'' mmvii in II'. Culhileriil refer. hits. * ('.nilt i.lnr
l.y the terms uf his ninlrnel. the mulrne* 11* parly t. suit I.. 1 ..Inii-e n.erli inn I1. 1t
Inr whs iespniisil.il.' fur Ihe furnishing el IM'IAI.II I is

S e e .  3 1 .3 5 .1 0 0 .  A c t i o n  u g u i n s t  c n t i l r a r l t i r  n i l  l i e u .  <:tl W h e n *  a  

l i e n  i s  i im 'i i i t ie d  u t i l l e r  A S  3 'l .3 5 ,0 . ri ll  —  3 1 . 3 5 . 13 0  lot* w i n k  i l u n e  n r  

n i a l i 'r i . ' t l s  f i i r n i s i i p d  I n  it p r il ii i*  c i i n l r a r t t i r ,  l l i e  p r i m e  r . i i i l r . i r t n r  s h a l l  

i l e f e in l  a n  n v l in n  a l  l l i e  e .v | i e n s e  n l  l l i e  p r i m e  11111l f . n  l n r .  a n d  d u r i n g  

t h e  p e n d e n c y  n f  l l i e  a r l i n i i  l l i e  o w n e r  m a y  w i t h h o l d  f r i im  ( l i e  p r i i n e  

c n n l r a c l n r  l l i e  a i n n u i i l  i i l ' i n n n e y  fu r  w l t ie l t  l l i e  l i e n  i s  i v c n r d e d .

i l i )  I f  j u d g m e n t  i s  g i v e n  a g a i n s t  t h e  o w n e r  n r  t h e  p r o p e r l y  n f  I h e  

o w n e r  u p o n  I h e  l i e n s ,  I h e  o w n e r  m a y  d e i ln iT  f r o m  t h e  a m o u n t  d u e  in ­

t o  h n r n n in  d u e  h y  ( l i e  o w n e r  In  t h e  p r i i n e  c o n t r a c t o r  t h e  a m o u n t  o f t h e  

j u d g m e n t  a n d  c o s t s .

Ic )  I f  t h e  a m o u n t  o f  t h ' ;  j u d g m e n t  a n t i  c o s t s  e x c e e d s  t h e  a m o u n t  d u e  

h y  t h e  o w n e r  to  t h e  p r i m e  c o n t r a c t o r ,  r  t h e  o w n e r  s e t t l e s  w i t h  t h a t  

c o n t r a c t i n '  in  f u l l ,  I h e  o w n e r  m a y  r e u i v e r  h a c k  f r o n t  t h e  p r i m e  

c o n t r a c t o r  a n  a m o u n t  p a i - j  h y  t h e  o w n e r  i n  e x c e s s  o f  t h e  c o n t r a c t  p r i c e ,  

a n d  f o r  w h i c h  t h e  p r i m e  c o n t r a c t o r  w a s  o r i g i n a l l y  l i a b l e .  (5  2 0 * 1 * 1 0  

A C L A  19 :9 ;  a m  1 1  —  13  c h  17 5  S L A  1978 )

S e c .  3 * 1 .3 5 .1 0 5 . M a t e r i a l s  n o t  s u b j e c t  t o  p r o c e s s .  W h e n  a  m e ­

c h a n i c ,  a r t i s a n ,  m a c h i n i s t ,  b u i l d e r ,  l u m b e r  m e r c h a n t ,  c o n t r a c t o r ,  

l a b o r e r ,  o r  o t h e r  p e r s o n  f u r n i s h e s  o r  p r o c u r e s  m a t e r i a l s  f o r  u s e  i n  t h e  

c o n s t r u c t i o n ,  a l t e r a t i o n ,  o r  r e p a i r  o f  a  b u i l d i n g  o r  o t h e r  i m p r o v e m e n t ,  

t h e  m a t e r i a l s  a r e  n o t  s u b j e c t  t o  a t t a c h m e n t ,  e x e c u t i o n ,  o r  o t h e r  l e g a l  

p r o c e s s  to  e n f o r c e  a  d e b t  d u e  b y  t h e  p u r c h a s e r  o f  t h e  m a t e r i a l s  e x c e p t  

a  d e b t  d u e  f o r  t h e  p u r c h a s e  m o n e y  t h e r e o f ,  s o  l o n g  a s  t h e  m a t e r i a l s  

h a v e  b e e n  o r  o r e  a b o u t  In  h e  p y .p l ie d  i n  g o o d  f a i t h  t o  t h e  c o n s t r u c t i o n ,

17 0

I ' •.»;8 • .“ -v ,| :i A-v l . i '»>'•! 'id »-t-i.*/. :V*..'*T*: ' *v •' ■

J- '..* ••.••••:<••* .• i ‘ :\ t -  -I?;’ (»;{ ; . *■•

1. .10 L!. , ..

a l l e r a l io n , o r  r e p a ir  o f t h e  h u ilt lin g , o r o th e r  im p rovem en t. 1$ 2 0 * 1 - 1 1 

A C L A  19 19 )

S e c .  3 * 1 .3 5 .1 10 . A c t i o n s  to  e n f o r c e  l i e n s ,  n il A n  iir lin n  In  e ii ln ie e  

a  lie n  c r e a te d  h y  A S  3 1 .3 5 .0 5 ( 1 —• 3 1 .3 5 . 1 2 0  s h a ll lie  In n iig h i in  l l ie  
su p e r io r  c o u r t , ' f i l e  p lem lin t 's , p rn rcs s , p r i ic l i i c , nnd p r iire ih ire  a r e  th e  
s a m e  a s  in  o th e r  c a s e s , K u ch  c la im a n t  is  e n l i l l e d  lo  e x e cu t io n  lo r Ih e  
b a la n c e  d u e  a l t e r  d is lr i lm l io n  T h e  r le r k  o f  th e  M ip c iin r  e in i i l . ii |.n u  

d em an d , s h a l l  is s u e  Ih e  e x e c u t io n  id le r  (h e  re tu rn  n l Ih e  f ill ie e r  

m a k in g  Ih e  e x e c u t io n  sh o w in g  Ih e  h a la n e e  d u e  
Ih l In  a n  a c t io n  u n d e r  A H  3 1 .3 5 .0 5 0  — 3 1 .3 5  12 0  th e  court s h a l l ,  

upon  e n t e r in g  ju d g m e n t  fo r  Ih e  p la in t i f f , a l lo w  a  t a  p a r i o f  l l ie  co sts  
a l l  m on ey  p a id  fo r th e  f i l in g  an d  re co rd in g  o f  Ih e  lit 11 a n d  a  re a so n ab le  

am o u n t n s  a t to rn e y  fe e s . A n  n rt in n  lo  en liir co  a  lie n  c r e a te d  h y  A S  
3 1 .3 5 .0 5 1)  — 3 * 1.3 5 .12 1 1 l i a s  p re fe ren ce  upon  l l ie  c a le it t la r  ol ttvi l  

ac t io n s  o f  I h e  cou rt am i s h a l l  h e  tr ie d  w ith ou t u n n e c e s s a r y  d e la y
(c) In  an  a c t io n  to e n fo rc e  a  l i e n  c r e a te d  Itv A S  3 1 3 5  050 — 

3 1 .3 5 . 1 2 0  a lt  p e rso n s  p e r s o n a lly  l i a b le  an d  a l l  l ie n h o ld e r s  w hose  
c la im s  h a v e  b e en  f i le d  for reco rd  u n d e r  . S  3 I 35 .0 70  s h a ll lie  m ade  

p a r l i e s ; a l l  o th e r  p e rso n a  in te r e s te d  in  Ih e  m a i le r  in  c o n tro v e r sy  o r  in 
l l i e  p ro p e r ty  s o u g h t to  lie  c h a rg e d  w ith  l l ie  l ie n  m a y  h e  m ad e  p a r l i e s  
H ow ev e r , th o se  p e rson s w ho  lir e  m il m ad e  p m l ie s  a r e  m il hound  hy  Ih e  
p ro ce e d in g s . T h e  p ru n  "d i g s  upon  Ih e  rn ri'c ln stire  o f  a  l ie n  c r e a te d  h y  
A S  3 t .3 5 .0 5 0  — 3 * 1.3 5 .11” ', s h a l l ,  a s  n e a r ly  a s  |H is s ild c , con fo rm  in  I lie  

p ro ce ed in g s  o f  a  fo re c lo su re  o f  a  m o r tg ag e  l ie n  upon  r e a l p ro p e r ly . 

(S 2 0 - 1 - 1 3  A C L A  19*19 ; am  S 1 1  ch  17 5  S I .A  19 78 1

NO TES TO DEC ISIO NS

Cm islittition iilily . — The N il.Ill Cir* Ilu* liurtk n i.l I...Ill alleging ini.l |.o.vini'.
m il lias held (hut provision fur tin*,iwi.nl the r.-.is.. 1.. 11.1*• amount ..f  ntlorni*y'* f .i *
of costs end attorney's fee* only In lien lie was enlilhsl lo on fore. In uo*. A I.mm.I
cloiinanls was constitution ally pernios!* llii-s* pri*ri-i|iiisilos. il was held lh.il III.
hie. Ilrnnd v. First Fn l. Suv. & I/.1111 el.-.nti.itit wns mil eolilh-il In un iiw.ml ol
Ass'n, Sup. C l. Op. Nn. lifiH l l ’ih* Nos itttnrnoy'sfn**. Il further appears that III.*
1 1  III, 11r.-i), -1781’  7il 829 f 1D70I. statutes w.*n* om-tru.il us gmnling some

There is 11*1 ground fur saying d ial Ihe di-eri-li'in in Ihe cnurl* in regard ni il.n
allowance of re.isntialde altoriiey fees in ilclniinitiation of a reasntinlilt* ni|orn.*y*s
Ihe lien Inw is unconstitutional. Cnscnden fee. Ilrand v. First Fnl. Sav. X; laiait
v. Wimhish. 1(11 F . *2-11 Ifllli Cir. I9II8I. Ass'n. Sup Ct. Op No f.'.S iF ile  No-

Origin. — This section was taken. 1 1 10 . Il.ril i ,* l7 d l’ 2dh'“j i | ‘ l7lii
Without significant change, from llie  laws The apparent purpose o f this sec* 
of Oregon. Ilrand ! v. First Fed. Sav. & linn Is In fnrililnlo vnfnrcemeiit l.y me­
lanin Ass’n. Sup. Ct. Op. No. 1158 1 File rhnnics' lienors of their rights hy giving
Nos. 1 1 1 8 , 1 15 1 1 ,  *178 P.2d 8291197111. them an nssnranre of costs and attorney's

Al Ihe time lliis section was ml.ipletl for foes if  they prevail in their fnrecliotire
Ilu* Territory of A laska, and siihsei|iient atlinll* grand v. Fir-t Fed Sav. A: I .".in
therein, tin* courls nf Oregon had cimsis* Ass’ll, Sup C l. Op. No 1159 iF ile  Nos

................*   * • *  1 1  . . i n  1 0.0 i-u  1....1 ton .in r in

$3*1.35.110 I’liul’Klirv I 31 35 I III
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*:n :ir» 11:> A l  <a S t a t u t e * :\\f.
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AS .'IL.I'I.fMM (10 iipplt' to H rni pro* 
\ id id  for in AS . 1 I3.1.U.K) — .'I 1.35.125. 
Htand v. Fir I F id . Sav. S V * n  Am’h. 
Sup. Cl. Op. No. HIM I Fill* . 1 1 1 !l.
1 1 . 1 1*. 17 1 P.2.1 H2II* 1701.

Whili* Mtlisccliiin do  o f this M*rlioii 
tipplii-i on ly to nii'rlintiicN' Urns pro* 
\ iilod fur in AS 3 1 3.10.10 — 3 1 . 1 . 1 . 120. 
Ilr.mtl v. *’ir. i Kid. Sav. & I .nun Ass'n, 
Si**- t'l Op No. 1118 • Kile Nos 11  If). 
II  I 7 « I '^ |S J ! I ( |B 7 I I I .

< ‘ooslru t'dvr nodri* nf lion. -  A Link 
llivi ii a dii-il of iru-t nn propoily ap.iin-t 
\%In* Ii a no-tliuiiicV lint is rlanm-d duos 
nul Ii .ivi* rnnsliiiilivi* notice* of I lit* Io n 
tinli-ts ilu* tlainta*' ins rcrunF-tl ii noliu* 
of li- pim lnis Firsl N u ll P in k  v Pi nt, 
Sup Ct. Op. No. 2H30 i F ill* No 7 f'JMi. 1183 
I* 2*17 J J l l !» 8 P .

Prov isions ns In p m liis ; *Lit«* law 
prnorally npplira ldc . -  ‘Ilu* pr«ivi*iuiiH 
nl lhi« * i’l l  uui a- loputlii** mt III I*i In* only 
a s la lnnn il nf tlio law 4t|>plii*;it>l«* lo all 
ni l inns. PoiialiLon v. Ilonniiu:, I Alaska i; 12 * l!»i:i*.

(irnnloi* < i IcimI recorded nfior fore* 
c losure Null is cninniriiccd is nut iudis* 
pcusalilc pm ly . -• Where. when suit In 
fulirln-i* a n u ilu ii ii ’s lion was nun* 
niuicvd. ilio In a l court had lu-foii' il ilu* 
record owiut and the lepulod owner, and 
had jiui-diclio ii to punced to hear and 
doti imini* Ilu* ipie lions presenli'd as in 
ilu* t r i l l s  and ohli|:.iliniis of the p.ulios

pro|N'ily hnfnre il . (lie >uh-npionl n o iid  
inn nf n decil of tin* pui|ieity lo ii iniuor, 
not M'rvisl with pi im ess, could lint diio»l 
tin* court nf mnli jurisdiction as had 
ahoudy attar hod L'ullmu v. Ilulh idn k. 
13 Alaska 20U, 188 I I'd 837 I'.lth Cil 
PM 11.

P roper parties. - • All | m i - uis p* i-un- 
ally liablo, all lionlinhlors whose claims 
have In on duly filod. and all ntlior |.« is*ms 
in lnestcd in the mailer in inntmu i i nr 
in do* projKTiy mniidit In !*«• charipsl with 
tin* lii'ii. may, under ilu • ••ilimi. ho made 
purliis ,hir|!eii-i ii l*n v Mield"ii. 2 
Alaska *107 I pMI.1i

Set off. — In an ndnm In enlimo a 
nu-t h.inivV lion, the pl.unlill was m l 
entitled to m l*  and an allnrneyV In* 
Is e.iusi* ho mil* preva I* *1 mi one count ol 
Ins complaint, and to is and alloiinV.- 
fis-H lor Ins succes-fid imini iv-h* -ol oil 
ntMiii't llnr-e ro-ls ami attorney's h i - lo 
wlinli Ilu* ileh'iid.iul was ••nlilhd iindol 
AS 0‘1 liO (110 Im\',iii*i* u| il- Mines .fill 
doh n-4* aitaiil-t Ihe oilier nnnils nf lln- 
cmnplaint III ami v Fit-I Fed. S.i\ i<
I.O.OI Ass'll, Slip Cl Dp No. 11.18 I Fill' 
No- 1 1  PI. I h ip . 178 P 2d 82JH PlilH

(Juoled in Nmd-limn v. S iie ilsen - 
•loliiiM'ii Minim: St Iinslrin i: C o . .1 A la-ka 
2IH ilH I.1l; M iiile II v Heaver Ihisljtiitj? 
Co . 8 Ala-ka .1001 pi l.1i.

C id lalera l references. • .13 Am. Ju r  
2d. Mechaiiics* l.ien-. 5 3311 cl seij

S e c .  I I I . . '15 .1 12 . P a y m e n t  o f  c l a im a n t 's  l i e n s ,  ( a l I f  m ore th an  o n e  
lie n  c re a te d  und e r A S  3 1 . . ’15  (150 — . 'I I .3 5 .1 2 0  is  c la im ed  a g a in s t  
p rop e rty , th e  court in  it s  ju d g m en t s h a l l  d e c la r e  l l i e  r a n k  o f  e a ch  lie n  
o r c la s s  o f  l i e n s  in  th o  fo llo w in g  o rd er :

1 1 )  a l l  p e rson s o th e r  th an  p r im e  c o n tra c to r s  o r su b co n tra c to rs  w ith  
lie n  r ig h t s  u n d e r  A S  3 d .35 .0 50 l 1 1;

(2 1 th e  t ru s te e s  o f  em p lo ym en t b en e fit  t ru s ts  fo r p e rson s d e scr ib ed  
in  < 1 1  o f  th is  su b se c t io n ;

13 1 a l l  m a te r ia lm e n ;

I I I  su b co n tra c to rs , in c lu d in g  p r im e  co n tra c to r s  o th e r  th an  th e  

g e n e r a l c oat fa c to r  an d  p e rso n s  d e sc r ib ed  in  A S  3 4 .35 .0 50 (5 1;
(5) th e  g e n e r a l c on tra cto r .
Ih l F o r  p u rp o ses u f  A S  3 1 .3 5 .0 5 0  — 3 4 .3 5 .12 0 , i f  th e  p ro ceed s o f  r a le  

o f  th e  p ro p e r ty  a r e  in su ff ic ie n t  lo  p a y  th e  lie n  c la im s  o f  a l l  p e rson s 
w ho h a v e  record ed  a  c la im  o f  l ie n , 

i l l  Ih e  l i e n s  n f  a l l  in d iv id u a ls  w ith  lie n  r ig h t s  u n d e r  A S  
3 4 .3 5 .0 5 0 ( 1)  s h a l l  l l r s t  he p a id  in  fu l l ,  o r pro r a id  i f  l l ie  p ro ceed s a r e  
in su ff ic ie n t  to  p a y  Ih c in  in  lu l l ;

17 8
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H 3 1 .3 5  I I  I I’ln unit v

i2 l  Ih e  l ie n s  o f  t ru s te e s  o f  em p lo ym en t b en e fit  t ru s t s  for p e rso n s  
d e sc r ib ed  in  ( 1 1 o f  th is  su b se c t io n  s h a l l  h e  p a id  in  fo il o r p io  r a ta  i f  the 

p ro ceed s a r e  in su ff ic ie n t  lo  p a y  th em  in  f o i l ;
t.'l) Ih e  l i e n s  o f  m a te r ia lm e n  s h a l l  h e  p a id  in  fu ll o r  p ro  r a ta  i f  Ih e  

p ro ceed s a r c  in su ff ic ie n t  to p a y  th em  in  lo l l ;
id )  ou t o f  th e  r em a in d e r  th o  su b co n tra c to rs , in c lu d in g  p r im e  

co n tra c to r s  o th e r  th a n  th e  g e n e r a l c o n tra c to r , s h a l l  ho  p a id  in  lu l l ,  nr 

p n i r a ta  i f t l i e  r em a in d e r  is  in s u l l i c i c n l  to  p a y  th em  in  lu l l ;  a n d
|5 >  Ih e  b a la n c e  s h a l l  h e  p a id  to  Ih e  g e n e r a l c o n tra c to r ; a  g e n e r a l 

c o n tra c to r  i s  e n t it le d  to e x e c u t io n  for th e  b a la n c e  d u e  a f t e r  d is t r ib u ­

t io n . (8 1 5 ch  1 7 5 S I ,A  l9 7 H ;n m s  5 c h i l l  S I .A  l!>7 !li

S e e .  3 4 .3 5 . 1 14 .  O b l ig a t io n  u f  c l a im a n t  a n d  le n d e r  lo  p r o v id e  
in f o r m a t io n , ( id  A  p r im e  co n tra c to r , on  re q u e s t , s h a l l  p ro v id e  Ih e  
fo llo w in g  in fo rm a t io n  w ith in  l i v e  d a y s  to a n y  p erson  out it led  to  c la im  

a l ie u  Ih r o u g h  th e  p r im e  co n tra c to r :
i l i a  d e sc r ip t io n  o f t h e  r e a l p ro p e r ty  b e in g  im p ro v e d  s u f l i r ic n l  lo

id e n t i fy  th e  p ro p e r ty ;
(2) th e  n am e  an d  ad d r e s s  o f  th e  ow n e r  w ith  w hom  ( la - p r im e

c o n tra c to r  c o n tra c te d ;
13 ) th e  n am e  an d  a d d r e s s  o f  Ih e  len d i r p r o v id in g  const ru c t io n

f in a n c in g ; am i
14 ) w h e th e r  th e r e  is  a  p a ym en t I s o ld  a n d , i f  s o , Ih e  n am e  o f  th e  

s u r e ly .
I ll)  A t  Ih e  r e q u e s t  o f  n n y  person  w ho  m a y  c la im  a  lie n  th ro u gh  a 

c la im a n t  o th e r  th an  a  p r im e  co n tra c to r , th e  c la im a n t  s h a l l  p r o v id e , 
w i lh in  f iv e  d u y s , th e  n am e  o f  th e  p erson  w im  c on tra c ted  to r th e  
fu rn is h in g  h y  th e  c lu im a n t  o f  th e  la b o r , m a t e r ia ls , s e r v ic e s  or 

e q u ip m en t from  w h ich  a  l i e n  c la im  m a y  a r is e .
(c) A  le n d e r  w h o  r e c e iv e s  a  n o t ic e  o f  r ig h t  to  l ie n  w h ich  c o n ta in s  a  

le g a l d e sc r ip t io n  o f  th e  o w n e r 's  r e a l p rop e rty  d if fe r e n t  from  th a t  on 
f i le  w ith  th e  le n d e r  s h a l l ,  w ith in  f iv e  w o r k in g  c la y s  a f t e r  r e c e iv in g  th e  
n o t ic e , n d v is e  th e  s e n d e r  in  w r it in g  o f  th e  d e f ic ie n c ie s  in  th e  n o t ic e  o f  

r ig h t  to  l ie n .
(d) A  le n d e r  w ho  r e c e iv e s  n n o tic e  o f  r ig h t  to  l i e n  w h ic h  d e s ig n a t e s  

a  p e rson  a s  a n  o w n e r  w ho i s  n o t r e c e iv in g  c o n s tru c t io n  f in a n c in g  from  
tho  le n d e r  s h a l l ,  w ith in  f iv e  w o r k in g  ( la v s  a f t e r  r e c e iv in g  t i ie  n o t ic e , 
a d v is e  th e  s e n d e r  in  w r i t in g  I h a t  l l i e  lo r d e r  is  not p r o v id in g  
c o n s tru c t io n  f in a n c in g  to th e  ow n e r  n am ed  in  th e  n o t ic e  o f  r ig h t to

lie n . .
(e) A n  ow n e r  o r  n il a g en t  o f  th e  ow n e r  w ho  f a i l s  to p ro v id e

in fo rm a t io n  n s r e q u ir e d  h y  th is  se c t io n  nr w ho  fu rn is h e s  in co rrec t 
in fo rm n tio n  w h ich  c a u s e s  a  c la im a n t  to  f a i l  to  r e a l iz e  on  a  l ie n  is  
l i a b le  to  th e  r e q u e s t in g  p a r t y  fo r a c tu a l d a m a g e s  o r  $ 2 0 0 . w h ic h e v e r  

i s  g r e a t e r . (§ 6 ch  6 1  S I .A  2979)
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* ; i i  3 5 .1  I f . A i .a s k a  S i a t i i i c s

S e c .  3 1 . 3 5 .1 1 5 .  J V r s .m s  c - 'm s id e r e d  iq p -n l n f  o w n e r .  Dver.y 
cm il rntTur, s t i l i t n u t i . i i l i i i ,  n r r h it e r t , l iu i ld e i ,  n r u ih e r  p e r s o n  h a v in g  

c h a r g e  n l 'I  l ie  r i i i i s t r i i i i i r i i .  a l l i- r a t in n  cir r e p a ir , il l w h o le  n r in  p a r i , u f  

a  lu i i l i l i in : n r u llu -r  im p ro vem en t n s p ro v id ed  in  A S  '1 .3 5 .1 15 ( 1 un il 
II I 1 15 .IIS.-), i s  ru n s i i lm 't l  In  ho th e  i i |;o n t  o f  t lio  o w n e r  fu r I ho  p u rpo ses
n f A s m  . n  ,:ir > .i2 o . i s  a c l a  i im h i

NOTTS T il IIKC IS IO NS

Applied in Mil|<»i«| \ I ’rinr. .'IVI |*.2il 
ftf»0 i'.Mil l*ir

S o c . 3 1 . 3 5 . 1 1-7. W a i v e r  u f  l i e n  r i g h t s .  In ) IS xcep t n s p ru v ii ln l 
u n d e r  i lu  u f  t h is  s e c t io n , a  w r it t e n  w a iv e r  o f  l ie n  o r  s top  -p aym en t 
n o t ic e  r ig h t s  cron tod u n d e r  A S  ;M .Mr».«50 - -  3 1 .3 5 . 1 2 0  s ig n e d  hy a 
c la im a n t  lo ip i ir o s  n o  c u n s id o ra liu n  an d  is  v a l id  an d  b in d in g . A  w a iv e r  
p e rm it te d  u n d e r  t h is  se c t io n  m a y  not r e la t e  In  la h u r . m a te r ia ls , 

s e r v ic e s  o r  e ip i ip m en t  fu rn ish ed  a f t e r  th e  d a le  th e  w a iv e r  is  s ig m  d In  
th e  c la im a n t .

t in  A n  in d iv id u a l d e sc r ib ed  in  A S  3 -I .3 S .I2 IH  l i l t  m a y  nut w a iv e  
r ig h t  In  c la im  a  lie n  u n d e r  A S  3 -1.35 .115 (1 — 3 -1 .3 3 .13 ( 1 . A  w a iv e r  w h ich  
p u r p u iis  to  w a iv e  Ih e  lie n  r ig h t s  o f  th a t in d iv id u a l o r  c la s s  ul 
in d iv id u a ls  i s  v o id . (S 1 f u l l  1 75 S I .A  I!»7Hl

S e c .  3 1 . 3 3 . 1 1 8 .  C la im a n t  l i a b i l i t y .  A  c la im a n t  s h a l l  he l i a b le  fur 
a n y  lo s s , ru st n r e x p e n s e , in c lu d in g  r e a s o n ab le  t ittn rn ey  fe e s , t il a n y  

j p o iso n s  in ju re d  hy a n  u n ju s t , e x c e s s iv e  o r  p r em a tu r e  s top -p aym en t 
n o t ic e  o r  c la im  u f  l ie n . (S 1 5 c h  17 5  S I .A  19 78 )

I  S e c .  -T l.. 1 5 . 1 19 . W a iv e r  u f  l i e n s  o n  ,u n s n h l  c o m m o n  in t e r e s t

c o m m i in i l y  u n it s  I C f f e c l i v e  J a n u a r y  I ,  l!IK ( t |. ( a l A  l ie n  c re a ted  
u n d e r  A S  .‘M .35 .II5U  — 3 1 .3 5 . 1 2 0  a r is in g  ou t o f  o r ig in a l con s tru c t io n  
th a t  h eco m cs su b je c t to A S  3-1 07 o r  A S  3 -1.08  b e fo re  th e  f ir s t  s a le  o f  a 

un it w ith in  a  com m on in te re s t  c om m u n ity  a f t e r  c om m en cem en t o f  

c o n s tru c t io n  s h a l l  b e  su b je c t  to  th e  p r o v is io n s  o f  th is  se c t io n .
th l Sub ject, to tc) o f  th is  s e c t io n , a  c la im a n t  w ho  c la im s  a  lie n  

a g a in s t  a n  e n t ir e  com m on  in te r e s t  c om m u n ity  s h a l l  r e le a s e  th a t 
p o r t io n  o f  th e  lie n  c la im  th a t  r e la t e s  lo  a  p a r t ic u la r  u n it  w ith in  a  

com m on  in t e r e s t  c o m m u n ity  s e le c te d  h y  th e  o w n e r  o f  th e  un so ld  
com m on  in te r e s t  c o m m u n ity  u n it s  a f t e r  th e  c la im a n t  r e c e iv e s  a  
p a r t ia l p a ym en t  o f t h e  l i e n  c la im  th a t  is  e q u a l to 1 1 5  p e rc en t o f t h e  
am oun t d e te rm in ed

( 1 )  i f  t h e  com m on  in t e r e s t  c o m m u n ity  h a s  b een  e s t a b lis h e d  u n d e r  
A S  3 -1.0 7  b y

18 0

8 3 1 3 5 . 1 2 0  I 'n o r  t a i n  » 3 1 :15 I t 'd

t A I d i v i d i n g  I h e  s u i f a c e  a r e a  u l  I lu -  c n n in i n n  a r e a s  a n d  t i i c i l i t  ii-s  

a t t e n d a n t  t o  t h e  c o m m o n  i n t i  j e s t  l o n i i n i i n i l  v  u n i t  b y  l b .-  s i n l u r c  m e n  

o f  a l l  c o m m o n  a r e a s  a n d  f a c i l i t i e s  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  

b u i l d i n g ;  a n d

i  I t)  r o /  ' . " v i n g  t h e  r e s u l t  o b t a i n e d  in  t A i  o f  t h i s  s u b s e c t i o n  b y  t h e  

t o t a l  .. - -  ' h e  c l a i m a n t ’s  l i e n  c l a i m ;

13) b y  r *'• l e d  i n t e r e s t  i n  t h e  c u m n i u n  e x p i- .- .s e s  i f l l i e  r n m n i u n  

i n t e r e s t  c t a  v  h a s  b e e n  e s t a b l i s h e d  u n d e r  A S  3 1 .0 8 .

(c l  A  l i e n  c l a i . a . m l  i s  n o t  r e i p i i r e d  t o  w a i v e  a  p o r t i o n  o f  t h e  l i e n  

c l a i m  u n d e r  t h i s  s e e l  i n n  u n l e  ss t h o  a m o u n t  n l  i n d e b t e d n e s s  s e c u r e d  h \  

a  p r i o r  e n c u m b r a n c e  a g a i n s t  I h e  c o m m o n  i n t e r e s t  c o m m u n i t y  b u i l d ­

i n g  h e l d  b y  a  c o n s t r u c t i o n  l e n d e r  i s  a l s o  r e d u c e d  h y  a n  a m o u n t  

c a l c u l a t e d  i n  t h e  s a m e  m a n n e r  a s  p r o v i d e d  in  t i n  n l  t h i s  s e c t i o n ,  18 15 

c h  1 7 5  S I .A  19 7 8 ; a m  li 3  c h  9 5  S I .A  1 9 8 5 )

in fe c t  o f  n in rn i ln i r i l l s .  -  T he  l ! M  i w i lu l  |m u iii  u t .,1 Id- lie n  c la im  w hich i»
iiin-'liilmi'Ml. efleclice  . la n u ir .v  I. P I-0 . •-(■■.•I In 11.*• | -  i o  a t  o f Ih e  mu-miit
li-w -rotc-thisrcctinn. ih te rn iin —I t-y

K ililn r '*  m ite * . — I'rinr In  J .im u iry  I. i l l  ihviilini: lie- m iiI.io- a re a  o f  llie
ItlSli, th is  veil lull m ills : "Oil l . l e l i - i n i l e t l  enlllto-ill nn -as  out f .in llli i  - a lle ln h -o l In
im ih r  AS a m rm .V l — a t  a.T I'.’O iirisini! th e  n ifiit-m m iu m  .-|-.o tiin-nl hy th e  - in -
- n l  n f  a r ig in a l cur.strilclinn  w hich l> - fa re  an -a  -I a ll o im ian ti iiri-.li am i I n ill
 ........ - subject la Ilu- llnrii--nl.il ITiqn-rlv tiesiil Ih-hmhhngam-l
lin lii—  Act lAS ;n  Oil l.i-r-11- till- li i- l i 'Ji m iilli|ilyoig tin- n-siilt nht.mu-il in
sate - f  nay | hiiIhiii uf tin- |m -| i ly  a l l-r  • I • - f  ilu - -u l— i-li-ii hy tin- Inlnl aiiiuuiit
i — iiiu-iici-meal nf cnasllin ti-a .shall lie nt llie ila iiiia iil's li- iiiT .o iii,
siityi-il hi the pim tsn ia --f ltd ->n ‘l inn rci A lieu t hoin-itit i- nut r « |i i im i lu

ltd  Sulijecl h i 'c l  n f th is  s e il i- i i .  a w a n e  a  |m iltn n  n f  In - lien  c la im  iiiuler
ila i in n n l  w ho c la im s n lien  aK-iin-l Ih e  th is  - i- il i-n  m ile s-  llie  n nm unl - f  inili-lit-
e ti l ire  b u ild in g  sh a ll  r e le a se  Hint isu o n n  eiln ess  -ecu te il In a  r n n r  encun ilirance
- f  h is  lien  c la im  w-liich re la te s  In a p a il i r -  a g .iia -t  tin* h u ililitiu  lielil hy  a  constinc-
u l.ir  riia iln m iriiim  a |ia r tm e a l  ri-lis-leil hy  linn  li-inler is al--- r e i ln u il  try* a n  a m -iia l
llie  m v u er n f tin- tin.-nlil c - i- 'n m im iim  ra h  u la i- ti  in llie  sam e  m aim er a s  pm-
a |ia t lm e u ls  id le r  llie  e tn im nnl r n e iv e -  a  vali-il m - I n - f i l i i - - e i l i - i t  "

S t - c .  3 -1 .3 5 .1 3 0 .  D e f i n i t i o n s .  I n  A S  3 1 .3 5 1 1 5 0  —  3 1 3 5 .1 3 0

( 1) " b u i l d i n g  o r  o t h e r  i m p r o v e m e n t , "  i n c l u d e s  it w h a r f ,  b r i d g e ,  

d i t c h ,  f l u m e ,  t u n n e l ,  f e n c e ,  w e l l ,  h i n d  c l e a r i n g ,  m a c h i n e r y ,  a q u e d u c t  

t o  c r e a t e  h y d r a u l i c  p o w e r ,  o r  f o r  m i n i n g  o r  o t h e r  p u r p o s e s ,  a n d  a l l  

o t h e r  s t r u c t u r e s  a n d  s u p e r s t r u c t u r e s ;

( 2 )  " c o m p l e t i o n "  m e a n s  t h e  c e s s a t i o n  o f  I h e  p e r f o r m a n c e  o f  l a h o r  o r  

s e r v i c e s  o r  t h e  f u r n i s h i n g  o f  m a t e r i a l  n r  e q u i p m e n t  on t h e  b u i l d i n g  o r  

o t h e r  i m p r o v e m e n t  t o  b e  c o n s t r u c t e d ,  a l t e r e d  n r  r e p a i r e d  a n d  i n c l u d e s ,  

b u t  i s  n u t  l i m i t e d  t o ,  I lu -  f o l l o w i n g :

(A )  t h e  o c c u p a t i o n  n r  u s e  h y  I h e  o w n e r  o r  a n  a g e n t  n f  t h e  o w n e r  o f  

t h e  b u i l d i n g  n r  o t h e r  i m p r o v e m e n t  c o n s t r u c t e d ,  a l t e r e d  or r e p - i i r c d  

a c c o m p a n i e d  b y  c e s s a t i o n  n f  t h e  f u r n i s h i n g  o f  l a b o r ,  s e r v i c e s ,  m a t e ­

r i a l ,  o r  e q u i p m e n t  o n  l l i e  b u i l d i n g  n r  i m p r o v e m e n t ;

1 8 1
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I III  I lit* a c c e p t a n c e  b y  Ilu *  o \v iu * r  n r  m i  n g e n t  n f  Ilu* o w n e r  n l ' Ilu* 

c o n s t r u c t i o n ,  i i l l c r i i l i n n  n r  r e p a i r  a l t e r  l i i lm r ,  s c r v i r n .  m n l o i i a l ,  n r  

e q u i p m e n t  i s  f u r n i s h e d ;  n r

K ' i Ilu* i s s t iu i i r i*  n l ' i i  c o r l i l l t ’s ilu  n r  o c c u p a n c y  I n r  a  b u i l d i n g  b y  a  

g e n e r a l  l a w  n r  lu iu u *  rule* i m m i c i p a l i l y  e m p o w e r e d  In  i s s u e  D ia l  

c e r t i f i c a t e  i i c c u i i i p a n i c d  l iy  c e s s a l i n n  n f  l l i e  f u r n i s l i i i i j !  n f  l a lm r ,  

s e r v i c e s ,  m a t e r i a l ,  o r  v q u i p m c i i t  n n  ( l i e  b u i l d i n g  n r  i m p r o v e m e n t ;

i .)  I " c n i i s t r i i c l i u i i ,  a l t e r a t i o n ,  n r  r e p a i r " ,  i n c l u d e s  p a r t i a l  c o n s t  r u e -  

l i o n ,  a n d  a l l  r e p a i r s  d u n e  i n  a n d  u p o n  a  b u i l d u p :  n r  o i l i e r  i m p r o v e ­

m e n t :

M l " c o n s t r u c t i o n  t i n n m ' i n g "  m e a n s  d i a l  p u r lo i n  n f  m o n e y  s e c u r e d  

b y  n n  e n c u m b r a n c e  In  f i n a n c e  o r i g i n a l  c o n s t r u e ! i o n  o f  a  b u i l d u p ;  n i 

o t h e r  i m p r o v e m e n t  n n ,  n r  d e v e l o p m e n t  o f .  r e a l  p r o p e r l y ,  lu l l  d o e s  m il 

i n c l u d e

i A '  f u n d s  I n  a c i p i i r e  r e a l  p r o p e r l y ;

i l l )  f u n d s  l u  p a y  p r i n c i p a l  a m o r t i z a t i o n  o f  e n c u m b r a n c e s  w i l l ,  

p r i o r i t y  o v e r  t h e  e n c u m b r a n c e  s e c u r i n g  t h e  c o n s t r u c t i o n  l i n a n c i i p ; ;

K ' i  f u n d s  In  p a y  l o a n ,  c o m m i t m e n t ,  t i t l e ,  l e g a l ,  d o s i n g .  r e c n r d i i p :  o r  

a p p r a i s a l  f e e s  o n  t h e  c o n s t r u c t  i n n  l o a n ;

if i i  " c o n t r a c t  p r i c e "  m e a n s  l l i e  a m o u n t  m u r e d  u p o n  b y  Ilu* e m it  r a i  l ­

in g ' p a r t i e s  f o r  f u r n i s h i n g  s e r v i c e s ,  l a b o r ,  m a l e r i n l s  o r  e i |u i p n t e i i l  

c o v e r e d  b y  Ilu*  c o n l r n c t ,  i n c r e a s e d  o r  d i m i n i s h e d  !*y tlu* p r i c e  ol 

c h a n g e  o r d e r s ,  e x t r a s ,  o r  a n i n u n l s  a l l r i l m i a b l i *  In  a l t e r e d  - p e c i l i c a -  

t i o n s ;  i f  n o  p r i c e  i s  a g r e e d  u p o n  b y  tlu*  c n n l r a c t u i g  p a r l i e s ,  " m n l r a c l  

p r i c e "  m e a n s  tlu *  r e a s o n a b l e  v a l u e  o f  a l l  s e r v i c e s ,  l a b o r ,  m a l e r i n l s .  o r  

e q u i p m e n t  c o v e r e d  b y  t h e  c o n t r a c t ;

I f i l  " d r a w s "  m e a n s  p e r i o d i c  d i s b u r s e m e n t s  n f  r o n s l r u c l i n n  f i n a n c i n g  

b y  a  l e n d e r ;

l7> " e n c u m b r a n c e "  m e a n s  a  m o r t g a g e ,  d e e d  o f  t r u s t ,  n r  l i e n  a r i s i n g  
o t h e r  t h a n  u n d e r  A S  3 -1.3 5 .0 5 0  — a - I .I jn .li»0 ;

IS )  " g e n e r a l  c o n t r a c t o r "  m e a n s  a  p e r s o n  w h o  i s  a  p r i m e  c o n t r a c t o r  

a n d  w h o  h a s  t h e  r e s p o n s i b i l i t y  f o r  s u p e r v i s i n g  a l l  o t h e r  c n i i l r n c t n r s  

f u r n i s h i n g  l a b o r ,  m a t e r i a l s ,  s e r v i c e s  n r  e q u i p m e n t  in  e u m i e c l i n n  w i t  It 

t h e  c o n s t r u c t i o n ,  n l t e r a l i m i  n r  r e p a i r  o f  a  b u i l d i n g  n r  n t b e r  i m p r o v e ­

m e n t ;

(9 )  " g i v e  n o t i c e "  m e a n s  t o  m a i l  a  i in lic i*  r e q u i r e d  u n d e r  A S  

3 -1,3 5 .0 50  — 3 * 1 .3 5 .12 0  b y  f i r s t - c l a s s  m a i l  a n d  b y  u s i n g  a  f o r m  o f  m a i l  

r e q u i r i n g  a  s i g n e d  r e c e i p t ,  n r  t o  d e l i v e r  Ilu* n o t i c e  a m i  o b t a i n  a  r e c e i p t  

s i g n e d  b y  t h e  p e r s o n  t o  w h o m  il i s  d i r e c t e d  o r  a n  a g e n t  o f  t h a t  p e r s o n ;  

n  n o t i c e  i s  e l f e e l i v e  w h e n  g i v e n  n r  d e l i v e r e d

(A )  t o  a  l e n d e r  a t  t h e  a d d r e s s  d e s i g n a t e d  in  l l i e  e n c u m h r a n r e  

s e c u r i n g  t h a t  l e n d e r ;

Si 31.35.120 I ’mirraiiY :tl 35 120

( I I I  l o a n  o w n e r  a t  Ilu*  l a s t  k n o w n  a d d r e s s  o r i h e i m n e r ;

i d  t o  a  p r i m e  e n n t r a e t n r  a t  tlu*  l a s t  k n o w n  a d d r e s s  o f  tlu*  p r i m e

c n n l r a c t n r ;
<1)1 I n  n  p o t e n t i a l  l i e n  c l a i m a n t  n t  I h e  a d d r e s s  s p e c i f i e d  in  a  s lo p -

p a y m e n t  n o t i c e  o r  n o t i c e  o f  r i g h t  l o  l i e u  n r  c l a i m  o f  l i e n ;

(101  " i n d i v i d u a l "  m e a n s  a  n a t u r a l  p e r s o n  w h o  a c t u a l l y  p e r f o r m s  

l a h o r  u p o n  a  b u i l d i n g  o r  o t h e r  i m p r o v e m e n t  a s  a n  e m p l o y e e  o f t h e  

o w n e r  o r  a n y  c o n t r a c t o r  f u r n i s h i n g  l a h o r ,  m a l e r i n l s ,  s e r v i c e s ,  n r  

e q u i p m e n t  f o r  t h e  c o n s t r u c t i o n ,  a l t e r a t i o n  n r  r e p a i r  n f  a  b u i l d i n g  n r  

o t h e r  i m p r o v e m e n t ;

( I I I  " l e n d e r "  m e a n s  a n y  p e r s o n  p r o v i d i n g  c o n s l r u c t i o n  f i n a n c i n g ;

1121  " m a t e r i a l m a n "  m e a n s  a  p e r s o n  w h o  f u r n i s h e s  m a t e r i a l s  u s e d  

i n  t h e  c o n s t r u c t i o n ,  a l t e r a t i o n  o r  r e p a i r  o f t h e  o w n e r ' s  r e a l  p r o p e r l y ;

(1 3 1  " o w n e r "  m e a n s  a  p e r s o n  w h o  o w n s  tlu*  b u i l d i n g  n r  o t h e r  

i m p r o v e m e n t  a n d  w h o  e n t e r s  i n t o  a  c o n t r a c t ,  e x p r e s s  o r  i m p l i e d ,  f o r  

t lu *  c o n s t r u c t i o n ,  a l t e r a t i o n  o r  r e p a i r  o r  a  b u i l d i n g  o r  i m p r o v e m e n t ;

11 -I I " p o t e n t i a l  l i e n  c l a i m a n t "  n r  " c l a i m a n t "  m e a n s  a n y  p e r s o n  

e n t i t l e d  t o  a s s e r t  l i e n  r i g h t s  u n d e r  A S  3 * 1 .3 5 .0 5 0  —  3 1 .3 5 .1 2 0 :

( 1 5 i  " p r i m e  c o n t r a c t o r "  m e a n s  a  p e r s o n  w h o  e n t e r s  i n t o  n  c o n t r a c t  

d i r e c t l y  w i t h  n n  o w n e r  t o  f u r n i s h  l a b o r ,  m a t e r i a l s ,  s e r v i c e s ,  n r  

e q u i p m e n t  f o r  t h e  c o n s t r u c t i o n ,  a l t e r a t i o n  n r  r e p a i r  o f  n  b u i l d i n g  o r  

n l h e r  i m p r o v e m e n t ,  o n  I h e  o w n e r ’s  r e a l  p r o p e r l y ;

i H O  " s u b c o n t r a c t o r "  m e a n s  a  p e r s o n  w h o  e n t e r s  i n t o  a  c o n t r a c t  

w i t h  a  p r i m e  c o n t r a c t o r  t o  f u r n i s h  l a h o r ,  s e r v i c e s ,  o r  e q u i p m e n t  f o r  

tlu*  c o n s t r u c t i o n ,  a l t e r a t i o n  o r  r e p a i r  o f  a  b u i l d i n g  n r  o t h e r  i m p r o v e ­

m e n t  o n  t h e  o w n e r ’s  r e a l  p r o p e r t y  a n d  d o e s  n o t  i n c l u d e  a  m a t e r i a l ­

m a n .  (§  2 6 - 1 - 1 2  A C L A  1 9 1 9 ;  a m  5 2  c h  5 7  S I .A  1 9 5 9 ;  a m  if 1 6  c h  1 7 5  

S L A  1 9 7 8 ;  a m  §§ 7 , 8  c h  6 1  S L A  1 9 7 9 1
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