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HB 494

An Act relating to liens for labor or material furnished

COMPARISON TO EXISTING LAW

Existing Law
AS 34.35.062

Stop-payment notice expires
30 days after being received.

Claimant must wait 20-30 days
after payment is overdue to file
a stop-payment notice.

Claimant must put up a bond equal
to the amount on the stop-payment

notice when taking a case to court.

A certification of job progress
is required from the owner

to the lender prior to the
disbursal of funds. The

lender may prescribe the form of
the certificate.

HB 494

Changes reference to
jtop-payment notice to
stop-lending notice.
Notice does the same
thing.

Stop-lending notice expires
90 days after being received.

A stop-lending notice may be
filed anytime after a payment
is overdue.

Deletes the bond requirement.

Job progress certification is
still required and certain
items are specified that must
be included in the
certificate.

New section. Details the
lenders liability when
they disburse funds that
are the subject of a stop-
lending notice.

New section. Requires draw to
be applied to it"s stated
purpose.

New section. Makes it at
least a class A misdemeanor
when an owner misdirects a
construction financing draw.

New section. A lender may
not disburse funds to pay for
any debts that were not
incurred to finance the cost
of the project.



Existing Law

AS 34.35.064(a)

Details the requirements for
giving a notice of right to lien.

AS 34.35.067

A person may record a notice

of right to lien after entering
a contract to furnish labor or
material.

AS 34.35.071(a)

AS 34.35.074

New section.

AS 34.35.080(a)

AS 34.35.080(c) 1

New subsection.

AS 34.35.112

Ranks priority of lien claims in
a court judgement and foreclosure.

HB 494

Adds language stating that if
one properly files a notice of
right to lien the burden of
proof is on the owner to show
he did not know of nor consent
to labor or material

furnished.
A on may record a notice
0_ .ght to lien after

entering a contract or
furnishing labor or material.

Technical change.

New section. Provides for
civil actions being brought by
persons injured 1in their
business or property by a
violation of any provision of
the lien act.

Technical change.

New subsection. Requires a
claimant to record that he has
brought suit to keep the lien
active. Unless it is recorded
the claimant could lose the
claim to a subsequent good
faith purchaser who doesn"t
know of the claimants action.

Ranks priority of lien claims
in a court judgement and fore—
closure and gives
subcontractors equal status
with materialmen.



Existing Law
AS 34.35.112(c)

New subsection.

AS 34.35.114(c)

When a lender receives a stop-
payment notice on a project for
which they are not a lender they
must notify the sender within
five days.

AS 34.35.114(d)

A lender who receives a notice

of right to lien on a project for
which they are not a lender

must notify the sender within
five days.

AS 34.35.117(a)
AS 35.35.069

Requires a claimant to have an
acknowledgement of right to lien
from an owner in order for their
claim of lien to be valid.

AS 34.35.080(b)

A lien may not be continued

in force for more than one year
from the date of the filing of
the original lien notice.

AS 34.35.114(e)

Provides for penalties to an
owner for failing to provide
information.

AS 34.35.118

Provides for penalties to

a claimant for filing an unjust
excessive or premature stop-
payment notice.

HB 494

When there are sufficient
funds provided by a
foreclosure sale to pay off
all lien claims the balance
will be paid to the person who
owned the property.

When a lender receives a
stop-lending notice or notice
of right to lien on a

project for which they are not
a lender they must notify

the claimant within 10 days.

A claimant shall provide

a written statement of the
amount due and unpaid within
10 days of being requested to
by an owner or lender to whonm
the claimant has given a stop-
lending notice.

Technical change.

Repealed.

Repealed. (Conflicts with
other parts of the statute).

Repealed. (Covered by
new civil suit section).

Repealed. (Incorporated
into civil suit section).



CHAIRMAN®S INFORMATION: CSHB 494 (Jud)

1) BILL TITLE: "An act relating to liens for labor or
materials furnished."”

a) Introduced: Rep Cotten
b) Co-sponsors:

2) INTENT: This measure seeks to strengthen and clarify the
existing lien law, and addresses problems being
experienced by suppliers and subcontractors with
receiving payment for labor or materials

furnished.

FISCAL NOTE: O

3) ADDITIONAL REFERRALS: wef Rules
4) PUBLIC HEARINGS:
a) Sponsor:
b) Public Witnesses:
5) BILL ACTION:
a) Hold in committee?
b) Assign to sub committee for further review?
c) Move from committee?
d) Close public hearings?

6) COMMITTEE ACTION?

a) amendments?
b) CS adoption? Need to adopt the L&C SCS.



CS HB 494 (JUD)
SECTIONAL ANALYSIS

SECTION 1

page 1, 1In 10

(@) Revises 34.35.062 to more clearly and accurately state
the present "stop-payment" rule. "Stop-payment" 1is changed to
"stop-lending."

Eliminates the current requirement that a claimant wait
20-30 days after an account becomes delinquent before giving
a stop payment notice to the lender.

page 1, In 29

)] Changes to 90 days (from 30) the time within which a
claimant may bring suit after filing a stop-payment notice.
Eliminates the present requirement that the claimant must
provide a bond.

page 2, In 10
(¢) Addresses the lender®s liabilities when they disburse
funds that are the subject of a binding stop-lending notice.

page 2, In 29

(d) Requires a lender to send a verified statement to the
claimant showing all construction financing provided to the
owner or owner"s agent within ten days of receiving a
certified copy of a judgment establishing the amount owed a
claimant.

page 3, In 9

(«* Allows a lender to bring an action requiring claimants to
inierplead their claims when there are two or more claimants
and the lender 1is uncertain of the amount of its liability.

page J, In 14

(f) A lender may not provide a draw to the owner or an agent
of the owner until the owner has provided a certification of
job progress which must include the portion of the draw that
the owner will pay to each listed prime contractor.

page 3, In 27

() Requires draw to be applied pursuant to the required
certificate. The lender is not required to verify the
information and is not liable for any error in the
certificate.

page 4, In 2

(h) It is a class A misdemeanor for an owner tc . * tionally
fail to apply construction financing draws 1in accoi”. -e with
the required certificate.
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page 4, In 7

(i) When requested a lender is required to provide a person
who has given a notice of right to lien a copy of certificates
submitted under subsection (f) and a verified certificate
stating the undisbursed funds available for the project.

page 4, line 14
(J) A lender may not disburse funds to pay for any debts that
were not incurred to finance the cost of the project.

Section 2

page 4, In 17
(&) Notices of right to lien given to the owner shift the
burden to the owner to prove that he was not aware of and did
not consent to the improvements to his property. The notice
may be given before furnishing labor or material.

Revises the required warning in the notice of Right to Lien
to more correctly alert the owner of the significance of the
notice.

Section 3

page 5, In 24
Clarifies recording of notice of right to lien.

Section 4

page 6, In 3
Technical change relating to section 3.

Section 5

page 6, In 9
Technical change.

Section 6

page 6, In 25

(@) Civil actions may be brought for actual damages and actual
attorney fees by a person who is injured in its business or
property by a violation of any provision of the lien act.

page 7, In 5

() Penalizes a claimant who does not remove a lien or
stop-lending notice once payment has been made in full or for
not removing an erroneous, unjust, premature or excessive
stop-lending notice or claim of lien.

Section 7

page 7, In 13
Technical change.



Section 8

page 7, In 24

Requires a claimant to record notice that he has brought suit
to keep the lien alive. Unless it is recorded the claimant
could lose his lien to a subsequent good faith purchaser who
doesn®t know of the claimant®s action.

Section 9

page 8, In 5

Subcontractors are given equal status with suppliers 1in
sharing foreclosure sale proceeds.

Section 10

page 9, In 9

When there are sufficient funds provided by a foreclosure sale
to pay off all lien claims the balance will be payed to the
person who owned the property.

Section 11

page 10, In 15

Clarifies responsibility of a lender wrongly named 1in a
stop-lending notice.

Section 12

page 9, In 20

Clarifies claimants responsibility in providing information to
an owner or lender who has been served a step-lending notice.

Section 13

page 9, In 25
Technical change.

Sections 14 - 17

page 10, 1In 3
Definitions.

Section 18

page 11, In 11
Repeals acknowledgement of right to lien.

Repeals penalty to owner for failing to provide information.
(Is covered by Civil Suits, Section 6)

Repeals claimant liability for filing unjust or premature
stop-payment notice. (Is incorporated into Civil Suits,
Section 6(b))
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LIEN LAW HISTORY

In 1979 certain amendments weremadeto the Alaska Lien Laws which
have caused large monetary losses to material suppliers and
sub-contractors. The intent of these amendments was to expedite loan
closings or. the sale of real property and also to assure that no liens
could be attached after the property was sold. In a joint meeting held
between suppliers, sub-contractors, title companies-, and lending
institutions it was agreed thatthis new bill would allow the lending
institutions to be secured by afirst deed of trust on their interinm
construction financing which gave them priority over all liens or
encumbrances which may be recorded by a material supplier or

sub-contractor.

In exchange for giving up a historical priority position, suppliers
and sub-contractors were to be provided a vehicle by.which they could
put the lending institution on notice that they were a supplier of
record, and in so doing, protect the suppliers interest. The methods
provided to material suppliers and sub-contractors under the new law

were:

1. Notice of Right to Lien and
2. Stop Payment Notice

The intent of the "Notice of Right to Lien"” was to inform the lending
institution, and the property owner, that: a supplier or sub-contractor
had provided materials or services to a specific project and they may
have a claim on the interim construction financing. The further
intent of this notice was to guarantee that the lending institution
would monitor the disbursing of interim construction funds to assure
that persons who had given them a "Notice of Right to Lien" would be

paid from each draw.

The "Stop Payment Notice"™ amendment was added as an additional method
for securing”a payment, when past due from interim construction
financing. The intent of this ammendment was to cause the lending
institution to withhold the amount claimed by the material supplier or
sub-contractor from the next draw and to disburse the funds directly

to the claimant.

Since there is no liability on the part of the lending institution for
failing to disregard the intent of these amendments, they have been
circumvented to a large degree. Interium construction draws are being
disbursed directly to the contractor with no assurance that the
material supplier or sub-contractor will be paid. In many instances
the contractor will use these funds for purposes other than paying his
suppliers or sub-contractors.
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A "Stop Payment Notice"™ rarely accomplishes the purpose for which it
was intended. The lending institutions in many instances interpret
this notice as indication that the contractor is in financial trouble
and they will call the loan; thereby stopping all draw requests until
the liens are removed or the loan is satisfied. Or they may just hold
the notice for a period of 30 days at which time the current law
mandates that a law suit be instigated to collect the debt. In
addition, .the current law mandates that a claimant must provide a bond
equal to the amount of the claim. With the current cost of bonding,
legal fees and the length of time it takes to get a court date a
claimant will rarely recover the amount owed to him. [Interestingly
enough the lending institutions continue making draws to satisfy their
interest charges.

A "Claim of Lien" in many instances has no value. The lending
institution has priority over all other encumbrances through their
First Deed of Trust position. In the event of foreclosure the lending
institutions First Deed of Trust must be paid in its entirety before
any other claims can be satisfied, in spite of the fact that the
lending institution may have disbursed construction funds directly to
the contractor with no regard to a supplier, or sub-contractors
"Notice of Right to Lien".
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POSITION

The suppliers and sub-contractors position is really quite simple:

We should have the right to reasonably expect to be compensated

for the materials supplied and work performed that adds value to
someone elses property, and in the event this does not occur we

have equal opportunity for recovery under the law.

The trade off or '‘trust me legislation” of 1979 is simply not working.

Lending institutions are in the best position to review and determine
a contractors financial capability. They have or can nave complete
access to a contractors financial information because they control the
purse strings. However, loan officers have little or no incentive
under existing law to control disbursements so as to assure that
suppliers and sub-contractors are paid. At a minimum all they need do
is assure that the materials are incorporated into the real estate
before they disburse to the contractor. Wnether the contractor pays
the suppliers or the sub-contractors is really of little concern,
because they (the lending institution) are always in first position.
This enables them to foreclose anc extinguish the liens of suppliers
and sub-contractors in the event the contractor ultimately fails to
perform. When an institution fails to exercise good control of funds,
it is difficult to understand why their investment should be given
priority at the expense of suppliers and sub-contractors.

There 1is no viable vehicle for a supplier or sub-contractor to compel
a lending institution to disburse loan draws for materials purchased

or work performed.

When the supplier or sub-contractor attempts to utilize a stop
payment, or otherwise involve the loan officers, typically the lending
institutions first reaction is to draw down available proceeds to
cover interest ana other charges or even to call the loan.

Conclusion. The make up of the lending institutions as well as the
environment underwhich the legislation was drafted in 1S79, differs
from that of today and perhaps is one of the prime reasons requiring a
change in this legislation.

It is evident that the current law is not working. The unusal large
numbers of business failures, bankruptcy®"s, and foreclosures bear this
out. If some form of protection for sub-contractors and material
suppliers is not legislated, there will continue to be many
bankruptcy®"s and foreclosures. In addition, the cost of construction
will increase dramatically due to the increase in cost of materials
and services to cover the loses sustained through the inequities in
the existing law.
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CASE HISTORY

EXAMPLE
PROJECT Residential Units - Fairbanks
LENDER Bank
ACCOUNT PROFILE Customer for several years

Slow payment record

HISTORY. Because of previous problems with this customer and before
supplier would enter into an agreement to sel- the project, the
lending institution agreed to monitor the loan and disburse funds
direct to the supplier. After the project was in process the account
went 30 days past due and was closed. The supplier contacted the bank
was told they (the bank) were working on the draws and payment would
be sent in about 10 days. Additionally, the bank requested that the
account Qe left cpen.

When the account was (45) days past due and no payment received, the
supplier again called the bank and was told the loan officer was on
vacation. Again the bank requested that the account remain open and
that if the materials were allowed to go they would cover the
purchases. The supplier was also told there were more than enough
funds to cover the balance due. A check would be cut as soon as the
loan officer returned.

When the account was (60) days past due the supplier closed the
account. The bank was contacted. The loan officer met with supplier,
who was again advised that they were working on draws that would bring
the account current. The loan officer requestedthat the account
still be left open. Supplier recorded claim of liens.

When the account was (70) days past due the bank filed foreclosure
with no advance notice to supplier.

ACTION TAKEN. Timely recorded Notice of Right tolLien an3 notified
lender. Filed Claim of Liens totaling $214,000.

RESULTS. WIit"nout notice bank filed foreclosure notices. 3ank offered
supplier $85,000 in settlement. Customer filed bankruptcy. Loan
officer resigned from his position at the bank.

SUMMARY. Under the existing law supplier filed all proper documents,
and additionally had the assurance of the lending institution that
they would disburse directly to them. The supplier had no other
recourse except to sue the lending institution or settle because of
the first position given the bank under the present lien 1 iw.
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1986 - PROPOSED AMENDMENTS TO THE LAW

Abolishment of Acknowledgement of Right to Lien

Adoption of a Direct-Payment Notice which requires the owner"s
construction lender to make a direct payment to the claimant from
the next construction draw, unless the owner timely objects to
the Notice, 1in which case the lender is required to make a joint
payment to the claimant and owner and leave it up to them to work
out their disputes.

Claimants other than individual laborers are given equal priority
with a prior-recorded deed of trust for consruction financing 1in
cases of original construction. Individual laborers (excluding
individual sub-contracrors) and trustees of employment benefit
trusts for such laborers continue to have priorirv over
prior-recorded deeds of trust.

The deadline is extended for recording a Notice of Right to Lien
or Claim of Lien after a Notice of Completion is recorded to give
the latter job trades more time zo prepare their statements and
determine if they have a payment problem.
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i "P.O.

, ANCHORAGE,

ANCHORAGE,

Anchorage, Alaska

AA-1 ”~eating and A/C, Inc.
Box 872405

v Wasilla, Alaska 99687
N I —

ACE DRYWALL
6727 GREENWOOD
ALASKA 99518

ALASKA BRICK COMPANY
7800 LAKE OTIS PARKWAY
ANCHORAGE, ALASKA 99507

Alaska Buildexs Cache

901 Ctrca
Anchorage,

Alaska 99501

Alaska Insulation Supply, Inc.
Alaska Insulation Specialities
261 East 56th Avenue Bldg B
Anchorage, Alaska 99518

Alaska Plumbing & Heating
P.0. Box 2119

Anchorage, Alaska 99510

Alaska Quality Insulators
8100 Petersburg Street #1
Anchorage, Alaska 99501

ANCHORAGE SAND AND GRAVEL

1813 EAST FIRST AVENUE
ALASKA 99501

Anchorage Tank
2700 Porcupine Dr.

Anchorage, Alaska 99501

Artistic Tile Company
P.0. Box 92929

Anchorage, Alaska 99509

Builders Millwork Supply
999 East Tudor Road
99503

BUILDING PRODUCTS SUPPLY
P.0. BOX 92716

ANCHORAGE, ALASKA 99509

CENTRAL PAVING PRODUCTS
I 1301 EAST 64TH AVENUE
I ANCHORAGE, ALASKA 99518

Diamond Masonry
1121 West 77th Avenue
Anchorage, Alaslca 99518

/- =

Diomede Enterprises
710 Bonanza Avenue

Anchorage, Alaska 99518

DON ABEL BUILDING SUPPLIES
P.0. BOX 2116
JUNEAU, ALASKA 99803

Electric Distributor, Inc.
1884 East Third Avenue

Anchorage, Alaska 99508
Gensco, Inc.

1824 Ship Avenue
Anchorage, Alaska 99501

HCl STEEL ROOFING
P.O. BOX 871466
WASILLA, ALASKA 99687

Hcmsteaders Cache, Inc.
P.0. Box 393

Big Lake, Alaska 99687

Juneau Ready Mix
P.0. Box 270

Juneau, Alaska 99002

Kenai Supply
6407 Arctic Spur Road
9N R - » —_—

Kingsfield Roofing
1402 East 15th Avenue

Anchorage, Alaska 99501

Klondike Painting
412 West Potter
Anchorage, Alaska 99518

I Livermore Acoustics, Inc.
3302 Dorbrandt

Anchorage, Alaska 99503

Lukes Concrete

P.0. Box 112248
Anchorage, Alaska 99511
I
IY y-w Drilling
P.0O. Box 110378
Anchorage, Alaska 99511

Madison Lumber & Hardware
2557 Tongass Avenue
Ketchikan, Alaska 99901

MatSu Insulation Systems
P.0. Box 870385

Wasilla, Alaska 99687

Moore Mechanical
5001 Eacle Street

Anchorage, Alaska 99503

Preservative Paint Co.
245 Post Road

Anchorage, Alaska 99501

RAIN PROOF ROOFING COMPANY
2201 EAST 84TH COURT

ANCHORAGE, ALASKA 99507

Rasco/Rasmussen Company
P.0. Box 110030



L

e Rasmussen Asphalt Mcunt.
e _P.0. Box 110209

* Anchorage. Alaska 99518

Spenard Builders Supply
P.0. Box 871250

Wasilla, Alaska 99687

UNITED BUILDING SUPPLY
P.0. BOX 190809
ANCHORAGE, ALASKA 99519

Clark Construction
P.0. Box 110741

Anchorage, Alaska 99511

A-1 Glass
Route 1 Box 94

Kenai, Alaska 99611

A-1 Specialities
Box 3112
Soldotna,

Alaska 99669

A&A Roofing
P.0. Box 314

Fairbanks, Alaska 99707

AB Tool Rental
P.0. Box 871610

Wasilla, Alaska 99687

A-Bob Plumbing & Heating
649 West 54th Avenue
Anchorage, Alaska 99502

A&E Concrete
2140 East Dimond Blvd
Anchorage, Alaska 99507

A-Plus Redi Mix
P.0. Box 6390

Anchnr~no AlanuU norno

-— o >

<

B —

Redi Electric
6151 A Street

Anchorage, Alaska 99518

SPFNARD BUILDERS SUPPLY,
840 K STREET SUITE 200
ANCHORAGE, ALASKA 99501

BUILDING TRADES UNION
4300 BONIFACE PARKWAY
ANCHORAGE, ALASKA 99504

Steering Committee
Rich Peluso

Acme Fence Company
10360 Nigh
Anchorage, Alaslca 99515

Alaslca Art Tile
6330 Arctic Blvd
Anchorage, Alaslca 99502

Alaska Building Exchange
Attn: Steve McDermott

Anchorlge”6j&aska 99518

Alaska Counter Fitters
P.J. Box 2591

Soldotna, Alaska 99669

Alaska Diversified Electric
P.0.-Box 1290

Palmer, Alaska 99645

Alaska Drywall Interiors
7651 Little Bend Circle
Anchorage, Alaska 99507

Alaska Fence Company
400 W. International Airport

INC.

I S&A Enterprises
1 P.0. Box 110.454

| Anchorage, Alaska 99511

SUPERIOR MILLWORK
8401 BRAYTON DRIVE
ANCHORAGE, ALASKA 99507

CONST CREDIT MGT SERVICE e
4155 Tudor Centre #101
ANCHORAGE, ALASKA 99508

DONNYBROOK BUILDING SUPPLY
P.0. BOX 60509
FAIRBANKS, ALASKA 99706

Alaska Mechanical, Inc. /
P.0. Box 3-4048 [
Anchorage, Alaska 99501°

|

[ Alasica Road Runner

J SRA 2 Box 6720

Jj Chugiak, Alaska 99567

Alaska Steel Company
1200 West Dowling Road
Anchorage, Alasica 99518

Alaska Truss
6325 Petersburg

Anchorage, Alaska 99507

1 Alaska Underground Electrii
8141 Dimond Hook
Anchorage, Alaska

-

99507

Alcan Electric, Inc.
P.0. Box 91456

Anchorage, Alaska 99509

Allied Enterprises
1421 East 8th Avenue



Alchem, Inc*.

* “3617 Strawberry
Anchorage, Alaska 99502

Allen Excavating, Inc.
1217 East 73rd Avenue
Anchorage, Alaska 99502

Alpine Drywall
1307 East 74th Avenue

Anchorage, Alaska 99502

1 Alyeska Electric, Inc.
184 East 53rd Avenue
Anchorage, Alaska 99502

America Rents
3600 Arctic Blvd
Anchorage, Alaska 99503

Amfac Supply
400 Post Road
Anchorage, Alaska 99501

I Anchor Drywall, Inc.
P.0. Box 876825
Wasilla, Alaska 99687

Anchorage Glass Company
3933 Spenard Road

Anchorage, Alaska 99503

i Anchorage Roofing Company
P.0. Box 110217
Anchorage, Alaska 99511

|*

1125 orcg1Pany

Anchorage, Alaska 99501

Arctic Carpet

Amell Construction
2013 Hillcrcst Circle
Anchorage, Alaslca 99503

ASC Pacific
1200 A West Dowling
Anchorage, Alaska 99518

eJ
August Corporation
P.0. Box 3172
Juneau, Alaska 99803
B&E Electric
8317 Wilcox Street
Anchorage, Alaska 99502
fi
Bailey Rent All, Inc.
6871 O0ld Seward Highway
Anchoraae. Alaska 99502
-t

The Ballard Canoany
i Box 1929
Soldotna, Alaska 99669

Barney®"s Drywall
P.0. Box;1449 *
Kenai, Alaska 99611

Belarde Concrete Company
6611 Greenwood

Anchorage, Alaska 99502

Bell Roofing Company
P.0. Box 7008
Nikishka, Alaslca 99635

Best Transit Mix
10819 Spur Highway #479
Kenai, Alaska 99611

Big 5Ilcy Masonry
3301 Patterson

Dower Painting
P.0." Box 557
Juneau, Alaska 99803

Bradison®s Painting
4601 VanBuren
Anchorage, Alaska 99503

Brady Floor Covering
145 East 5th Avenue
Anchorage, Alaslca 99501

Budget Building Supply
12790 Old Seward Hwy
Anchorage, Alaska 99515

Builders Supply
8600 Airport Blvd
Juneau, Alaska 99801

Gurbeck Roofing
P.0. Box 2238 "
Fairbanks, Alaska 99707

Busch Concrete Constructic
P.0. Box 870854
Wasilla, Alaslca 99687

Cabinets by Schnell
6235 Nielson Way
Anchorage, Alaska 99502

Cameron Plumbing
P.0. Box 2720
Juneau, Alaska 99803

Capital City Roofing
P.0. Box 210102
Auko Bay, Alaska 99821

Caribou Woodworks
Box 874794



I- central Plufibing & Heating

e “212 E. International Airport
.l Anchorage, Alaska 99518
|
1,
Chucks Backhoe, Inc.

I 15345 0ld Seward Hwy

1 Anchorage, Alaska 99516
L]
Circle C Mechanical
7900 King
J Anchorage, Alaska 99502
v
City Electric
j 819 Orca
1 Anchorage, Alaska 99501
]
j Clay"s Cabinet Mfg
P.0. Box 220132
1 Anchorage, Alaska 99522
t
1
1 Coastal Machinery
P.0. Box A-8
I Ward Cove, Alaska 99928
i
r
i
Cochran Electric
746 West 12th
Juneau, Alaska 99801
;
1
: Comer Overhead Door
S.R.A. Box 6081-D
Palmer, Alaska 99645
Cooke Excavating
SRA Box 6228
Palmer, Alaska 99645
Cork"s Masonry
i P.0. Box 872582
Wasilla, Alaska 99687
j
1

{ Curtis & Campbell
| 2729 C Street

I Curtis Plumbing & Heating
j Box 73

Eagle River, Alaska 99577

Custom Drywall
1200 East 76th Suite 1214
Anchorage, Alaska 99502

DH Plunbing
7741 King Street
Anchorage, Alaska 99502

!
1
i
I

DNR Plumbing & Heating
Box 875466 ~ "

Wasilla, Alaska 99687

1

31 Dpes concrete

. P.0. Box 110451

J| Anchorage, Alaska 99511

David H Contractors
13836 LaJce Otis Pkwy
Anchorage, Alaska 99516

Debarr Building Supply
6189 Debarr Road
Anchorage, Alaslca 99504

-

Debenham Electric
4502 Lois Drive

Anchorage, Alaska 99503

Decor Industries
4263 Minnesota

Anchorage, Alaska 99503

Decor Lighting

1601 East Dimond Blvd
i, Anchorage, Alaska 99507
j

Del Shull

Design North
P_.0. Box 517

Douglas, Alaska 99824

Dingbat Electric

Box 1053

\ Eagle River, Alaska 991

i
Dcnpier & Sons, Inc.
P.0O. Box 91365

i Anchorage, Alaska 99501
Doors H Windows Unlimite

11 P.0. Box 978

Alaska 99669

. Soldotna,

o

Electric Doctor

1207 West 47th Avenue
Anrhnrane Alaska 99503

Excell Construction
12100 Industry Way

Anchorage, Alaska 99515

F&E Fence Company
P.0. Box 1126

Palmer, Alaska 99645

i Fenestra Decor
P.0. Box 871308

Wasilla, Alaska 99687

Fletcher Excavating
Box 663

Soldotna, Alaska 99669

Flor Corp
201 East 51st Avenue
Anchorage, Alaska 99503

Frontier Drywall
mnnn F.ast 80th Avenue



Greer Tank
P.0. Box 6708

Anchorage, Alaska 99502

Greatland Plumbing
7021 Driftwood
Anchorage, Alaska 99502

Great Land, Inc.
7021 Driftwood
Anchorage, Alaslca 99502

Glass of Alaska
704 West 26th Avenue
Anchorage, Alaska 99503

Golden North Sales Co.

3727 Spenard Rd Suite 4
Anchorage, Alaska 99517

Gallagher Electric, Inc.

SR B Box 7257
Palmer, Alaska 99645

ruction

ka 99504

Fuller O"Brien
707 Gambell Street
Anchorage, Alaska 99501

Front ieEs-Pavs nir P

I Integrity Roofing
I P.0. Box 8424
Anchorage, Alaska 99504

I Insulate Alaska
' P.0. Box 100483
Anchorage, Alaska 99511

Inlet Glass
Pouch 7032
Anchorage, Alaska 99510

Industrial Roofing
9415 Laperouse
Juneau, Alaska 99801

Robert Huck , NFIB
3445 Rosella
Anchorage, Alaska 99504

Hebei Hare Improvements

P.0. Box 8-9145
Anchorage, Alaska 99508

Harri Plumbing & Heating

809 West 12fh Street
Juneau. Alaska 99801

\ Hardrives, Inc.
1 2800 East Huffman
Anchorage, Alaska 99516

KTU Alaska
4105 Tuaicigain
Anchorage, Alaska 99503

Jordans Carpet Center
126 W. International
Anchorage, Alaska 99518

Jones Tool Rental
P.0. Box 770869
Eagle River, Alaska 99577

Johnson & Sons Insulatior
P.0. Box 1316
Soldotna, Alaska 99669

Jacks Hare
6237 East 34th Avenue
Anchorage, Alaska 99504

J&M Welding
P.0. Box 1213 *©
Palmer, Alaska 99645

James Ryder

J&E Drywall

3320 West 70th
Anchorage, Alaska 99502

J-D Glass
8411 Airport Blvd
Juneau, Alaska 99801



Land Title Company

Kattak Plumbing & Heating Attn: James McKLIJ.op
P . Box 2329 333 West 4th Suite 319

Palmar, Alaska 99645 Anchorage, Alaska 99501

Lajeunesse Acoustics

2120 East 73rd HI

_ Anchorage, Alaska 99507
K&W Acoustiic J

6912 Foothills Drive
Anchorage, Alaska 99504

L&H Plumbing
2315 East 72nd
Anchorage, Alaska 99507

Interior Wall Systems
Pouch 8408

Anchorage, Alaska 99508

L&H Enterprises
P.0. Box 111593 *

Anchorage, Alaska 99511

International Bldg Supply
1840 W. Intemational
Anchorage, Alaska 99518

LA Entfirprises
P.0. Box 110454
Anchorage, Alaska 99511

Gudenau & Company Don Brandi

Box 2945

Kodiak, Alaska 99615 Art Kohcines

P.0. Box 870791
W asilla, Alaska 99687

Halmer Electric
P.0O. Box 771745
Eagle River, Alaslca 99577

Klondike-A laska, Inc.
P.0. Box 671028

Chugiak, Alaska 99567

Frontier Paving Company telly Electric

P.0. Box 775029 Box 569
iagle River, Alaska 99577 tenal’ Alask 99611
Uchs Electric, Inc. \ Keil Interior Const

801 East Dimond Blvd Box 100

Mechanical Contractors
1415 Spar Avenue
Anchorage, Alaska 99501

McPherson Furnace & Equip.
6721 Arctic Spur Road Road
Anchorage, Alaska 99518

Ricliard V. Lewis

ji
li Mayberry Roofing
P.0. Box 3062

Juneau, Alaska 99803

Mat-Valley Electric
P.0. Box 871477

Wasilla, Alaska 99687
Bill Hathaway

Mastercrcift Kitchens
4660 Stuart Way
I Anchorage, Alaska 99503

Mards Plumbing & Heating
6636 Rosewood
Anchorage, Alaska 99502

Mammoth Roofing
P.0. Box 1742 *
Palmer, Alaska 99645

Lovelace Excavating
15140 Curvell Drive
Anchorage, Alaska 99516

Lawson Sheet Metal
7339 Arctic Blvd



Northern Landscaping & Const
P.0.. Box 1212
Palmer, Alaska 99645

Lloyd Hood

Northern Construction
P.0. Box 210232
Auke Bay, Alaska 99821

NCP Construction, Ltd.
118 East International
Anchorage, Alaska 99518

Norms Cabinets
Box 51
Eagle River, Alaska 99577

Norcoast Mechanical
6136 MacKay
Anchorage, Alaska 99502

Mt. McKinley Fence Company
5901 Lake Otis Parkway
Anchorage, Alaska 99507

Momentum Enterprises
551 West 54th Avenue
Anchorage, Alaska 99502

Mechanical Drywall
8500 Walker Circle
Anchorage, Alaska 99502

ProdlJcts
600 West 41st Ave

Anchorage, Alaska 99503

Pauls Plv. _Kking
P.0. Box ~300
Juneau, Alaska 99803

Paragon Partitions
2311 S. View Dr.

Anchorage, Alaska 99502

P acific Construction Systems
6600 'Wes Way
Anchorage, Alaska 99502

The Overhead Door Men
P.0. Box 15000-40
Wasilla, Alaska 99687

I *

Joe Adamson

Northwood Sheetrock Service

13041 Admiralty Place
Anchorage, Alaska 99715

Northern Roofing Company
3605 Arctic Blvd #449
Anchorage, Alaska 99503

2808 TS GPAR! ca!

Anchorage, Alaska 99503



eQuality Construction
1125 1 Street

Anchorage, Alaska 99501

Prosser Excavating
7100 Homer Drive
Anchorage, Alaska 99518

Proctor Sales, 3
5401 Cordova St.
Anchorage, Alaslca

Al Colon

Precision Acoustics
8212 Sea Cliff St.

Anchorage, Alaska 99502

Pioneer Insulation Co.
P.0. Box 2027
Palmer, Alaska 99645

PETERSON CRANE
1207 Second Street
Douglas, Alaska 99824

Perserverance Glass

P.0. Box 2799
Juneau, Alaska 99803

p*0. Box 4§§ofing
Soldotna

Duncan Scott
P.0. Box 100239
Anchorage, Alaska 99510

Saw Tooth Construction
P.0. Box 3133

Palmer, Alaska 99645

Greg DePompeo

SAJ Const Contractors
8221 Dimond Hook *
Anchorage, Alaska 99507

Route Drywall
13421 Venus
Anchorage, Alaska 99515

Roger®s Plumbing and Heating

P.0. Box 87-1067
Wasilla, Alaska 99687

Roger Heikes

Robinson Millwork
P.0. Box 3030
Wasilla, Alaska 99687

Raven Electric
8010 Schoon Street
Anchorage, Alaska 99518



j Scott -Mechanical
I « Route 1 Box 2507

e "Chugiak, Alaska 99567

Senco Alaska, Inc.
R77 Raet Dowlxng

Anchorage, Alaska QQSiR

»
Septic Systems Specialist
1 P.0. Box 872048

Wasilla, Alaska 99687

Sheetmetal, Inc.
6130 Nielsen Way

Anchorage, Alaska 99502
i
| Shelvie Supply
| P.0. Box 7014

Nikishka, Alaska 99635

Silver Bow CcnstrpnHnn
P.0. Box 12c
i Juneau, .Alaska 99802

Stickleys Plumbing
P.0. Box 874470

Wasilla, Alaska 99687

Sxmpson & Son Trucking
10006 Crazy Horse Dr.
Juneau, Alaska 99801

Stark-Lewis Company
1 1445 East 8th Avenue

t Anchorage, Alaska 99501
Stolt Electric

i 940 East Sixth Ave
Anchorage, Alaska 99501

\ Superior Plumbing & Heating
8861 Elim

Anr-hcir-ann HOCm

Superior Roofing
Box 2006

Fairbanks, Alaska 99707

1]
Tanner & Sons Electric
Box 871172

Wasilla, Alaska 99687

Terrace Kitchens
5520 Lake Otis #105
I Anchorage, Alaska

99507

J Ton"s Plumbing and Heating

3100 Mountain View Drive
Anchorage, Alaska 99501

Union Electric
202 East 26th Avenue
Anchorage, Alaska 99503

AN — =S

S Uresco Construction Mat.
P.0. Box 1778

| Kent, Washington

98032

Urquhart, Inc.
3305 Woodland Park Dr.
Anchorage, Alaslra 99503

o

f Valley Drywall
Box 771091

Eagle River, Alaska 99577

Valley Doors
Box 872005
Wasilla, Alaska 99687

Valley Lumber
8525 Old Dairy Road
m Juneau, Alaska 99801

Valley Masonry
@ S-R.B, Box 7495

Wasilla Drywall
P.0. Box 87.0515
Wasilla, Alaska 99687

Weatherguard Roofinn
200 Wp<3t 34th #371

Anchorage, Alaska 99503

WESTERN INSULPOAM CORP
628 WESTERN DRIVE
ANCHORAGE, ALASKA 99501

Western Sheet Metal
2604 Seward Highway

Anchorage, Alaska 99503

Wheaton Water Wells, Inc.
P.0. Box 871218

Wasilla, Alaska 99687

Wi-Ak Mechanical

P.0. Box 874216
Wasilla, Alaska 99687
Wickham Plumbing
Box 44
Palmer, Alaska 99645

Wiker Roofing

P.0. Box 91687 e
Anchorage, Alaska 99509
Willow Hardware
P.0. Box 9
| Willow, Alaska 99688
Winters Electric
i P.0O. Box 2540
Juneau, Alaska 99803

Wolverine Supply
1020 Edwards Street

Anchorage, Alaska 99504



‘Albertson Roofing

P.O. Box 91722
"Anchorage, Alaska 99509

Frontier Roofing
12201 Avion Street
Anchorage, Alaska 99516

Big State Contracting
P.0. Box 111456
Anchorage, Alaska 99511

Antone Mechanical Inc.
5520 Lake ~is #104
Anchorage, Alaska 99507

Circle C Mechanical
2220 Cinnabar
Anchorage, Alaska 99507

Crom Plumbing and Heating

2411 East 88th Avenue
Anchorage, Alaska 99502

Sears Sewer and Drain

2835 Rose
Anchorage, Alaska 99508

M & H Plumbing & Heating
801 Toloff
Anchorage, Alaska 99507

Stephens Mechanical Inc.
7339 Arctic Biwvd.
Anchorage, Alaska 99515

Tri-State Plumbing Inc.
8031 Briarwood
Anchorage, Alaska 99507

frortreri) Lighits jjHectrie

McDonald Roofing
1136 East 66th Avenue

Anchorage, Alaska 99507

Denali Roofing Co.
8903 Honeysuckle
Anchorage, Alaska 99502

Alaska Shake and Shingle
3300 West Dimond Blwvd.
Anchorage, Alaska 99502

Aurora Plumbing & Heating
2948 Kimberlie Court
Anchorage, Alaska 99508

D H Plumbing and Heating
7741 King Street
Anchorage, Alaska 99502

Wanner Plumbing and Hty.
8361 East 5th Avenue
Anchorage, Alaska 99508

Price"s Plumbing & Htg.
1524 East Dowling Road
Anchorage, Alaska 99507

Skoglund Company, Inc.
301 East 56th Avenue

Anchorage, Alaska 99518

Sunburst Plumbing Inc.
503 West 58th Avenue
Anchorage, Alaska 99518

Independent Electric Co.
150 West Dowling Road
Anchorage, Alaska 99518

Johnson Roofing

2921 Brandywine
Anchorage, Alaska 99502

Advanced Roofing
2009 Stonegate Circle
Anchorage, Alaska 961"’

General Roofing
119 East 54th Avenue
Anchorage, Alaska 99518

Bay Mechanical
11711 South Gambell
Anchorage, Alaska 99515

International Mechanical
646 East Dowling Road
Anchorage, Alaska 99518

M & K MechanicalL Inc.
1107 East 70th Avenue
Anchorage, Alaska 99518

R & R Plumbing & Heating
6303 Rosewood
Anchorage, Alaska 99518

South Central Plumbing
4902 Kobuk Avenue
Anchorage, Alaska 99508

Totem Plumbing
2031 Paxson Drive
Anchorage, Alaska 99508

Arctic Alaska Electric
6300 Petersburg
Anchorage, Alaska 99507



7 Northem Lights Electric

620 East 57th Place

1 Anchorage, Alaska 99518

Roberts Electric
3412 Wentworth Street
Anchorage, Alaska 99508

Cochran Electric'Co. Inc.
700 ENst™N6th Street

Anchorage, Alaska 99503

Overhead Door of Anchorage
2927 Doris Place
Anchorage, Alaska 99503

Anchorage Painting Co.
6642 Rosewood Street
Anchorage, Alaska 99502

Hugo®s Painting Co.
P.0. Box 101099
Anchorage, Alaska 99510

Northermn Painting Contr.
2900 Boniface #435
Anchorage, Alaska 99504

Shelton Electric Co. Inc.

1720 East 59th Avenue
Anchorage, Alaska 99507 -

Conmercial Electric
4425 East 6th Avenue
Anchorage, Alaska 99504

Pioneer Door Inc.
310 East 1st Avenue
Anchorage, Alaska 99510

Stanley Door of Alaska
7348 ALoott Loop Road
Anchorage, Alaska 99507

Ahn®s Enterprise-Painting
P.O. Box 200024
Anchorage, Alaska 99520

Final Touch
1528 East 14th Avenue #2
Anchorage, Alaska™ 99504

Superior Construction
2990 Brandywine Avenue
Anchorage, Alaska 99502

Tsuanami Electric
21*21 Abbott Road
Anchorage, Alaska 99507

Fischbach and Moore of .
300 East 54th Avenue
Anchorage, Alaska 99518

Northwest Door of Anchol
7120 Old Seward Highway
Anchorage, Alaska 99515

Earls Custom Painting
51 East 25th Avenue
Anchorage, Alaska 99503

Asia Painting
503 Arctic Biwvd.
Anchorage, Alaska 99502

DLM Painting
3510 Tanglewood Place
Anchorage, Alaska 99503

Maxim®s Painting
P.0. Box 110823
Anchorage, Alaska 99511

Nordine Painting Sunrise Drywall R&T Construction,., Inc.
8030 Northwind Unit A 33 Prince"s Peace 7501 Cranberry Street
Anchorage, Alaska 99504 Eagle River, Alaska 99577 Anchorage, Alaska 99502



Alaskans for Lien Law Reform Hailing List

Unocal
Box 7600
Kenai, Alaska 99611

Superstructures Inc.
224 Kenai Ave.
Soldotna, Alaska 99669

Peninsula Welding Inst.
Route 1 Box 345
Kenai, Alaska 99311

Morgan Steel
P.0. Box 1889
Kenai, Alaska 99611

Marathon Oil Co.
Drawer 370
Kenai, Alaska 99611

Litwin Corp.
P.0. Box 710
Kenai, Alaska 99611

Keftei""'Supply
P."0."TTox 172-9
Ka»ad, Alaska- 1

Kenai Service 6 Repair
10819 Spur Highway #361
Kenai, Alaska 99611

Kenai Air Alaska
155 Granite Point Co.
Kenai, Alaska 99611

Herndon £ Herndon INc.

P.0. Box 262
Homer, Alaska 99603

G. White £ Son Co.

BOx 7143
Kenai, Alaska 99635

Buddy"s Garage
P.0. Box 751
Soldotna, Alaska 99669

ARCO Oil £ Gas
Box 1400
Kenai, Alaska 99611

The Welding Shop
P.0. Box 2028
Fairbanks, Alaska 99707

Seward Steel Works
P.0. Box 1954
Seward, Alaska 99664

Il £H Contractors
P.0. Box 60610
Fairbanks, Alaska 99706

Brown Construction
P.0. Box 1313
Kenai, Alaska 99611

Fairbanks Machine
2250 Van Horne
Fairbanks, Alaska 99701

Shower Construction
218 S. Hoyt Street
Anchorage, Alaska 99504

Mid Valley Material
Attn: Rick Wike

P.0. Box 873809
Wasilla, Alaska 99687

Joe Hayes
P.0. Box 101821
Anchorage, Alaska 99510

Interpace Brick
1520 Elcadore Circle
Anchorage, Alaska 99507

Pacific Plumbing

Attn: Rick Bain

6260 Old Seward Highway
Anchorage, Alaska 99518

Yellow Electric Ltd.
Attn: Kent Lee Woodman
1658 East 59th Avenue
Anchorage, Alaska 99507



TESTIMONY OF

ALASKA CHAPTER

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA

SENATE LABOR AND COMMERCE COMMITTEE
ON
LIEN LAW REFORM

CS HBW

MAY 6, 1985
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AGC-Alaska on behalf of our over 700 member firms appreciates the

OPPORTUNITY TO COMMENT ON CS HB494.

AGC-Alaska members represent probably the widest cross section of
THE COMMERCIAL CONSTRUCTION INDUSTRY BESIDES INDIVIDUAL MEMBERS
WHO ARE EXCLUSIVELY ENGAGED AS SUPPLIERS, SUBCONTRACTORS,
ENGINEERS OR ARCHITECTS. MANY OF OUR GENERAL CONTRACTOR MEMBERS

ARE ENGAGED AS SUBCONTRACTORS OR MATERIAL SUPPLIERS ON SOME

PROJECTS.

Today AGC-Alaska 1is in the position of testifying on a bill

WHICH MANY INDIVIDUALS IN THE CONSTRUCTION [INDUSTRY FAVOR- WITH
o
RESERVATION, AGC*“AIASKA SUPPORTS CS HB494 1IN ITS PRESENT FORM;
HOWEVER WE ARE OF THE BELIEF THAT THE SOLUTIONS PROPOSED 1IN CS
HB49U ARE MERELY "3AND-AIDS ON MAJOR WOUNDS* AND THAT THE
PROBLEMS CREATED IN SOME INSTANCES MAY EQUAL THE PROBLEMS

SOLVED™* AGC-ALASKA BELIEVES THAT THE ENTIRE LIEN LAW SYSTEM

SHOULD BE REWRITTEN AFTER A STUDY BY AN INTERIM COMMITTEE™*

Our COMMENTS, INCLUDING A SUMMARY OF PROVISIONS IN EXISTING LAW

AND HB 494 FOLLOW.



The first version of this legislation (supported by acoalition

of suppliers and subcontractors) addressed three areas of the

EXISTING LIEN LAW -

1) Who can claim a lien

2) The ability to impact construction draws

3) Priority of liens™

WHO CAN CLAIM A LIEN

Existing Law?™

A person without a direct contract with an owner
(nost subcontractors and suppliers) may not claim a lien unless
AN "ACKNOWLEDGMENT OF RIGHT TO LIEN* SIGNED BY THE OWNER IS
OBTAINED BY THE OWNER (AN EXCEPTION TO THIS REQUIREMENT IS AN
INDIVIDUAL CLAIMING A LABOR LIEN FOR WORK HE PERSONALLY
performed)* Without the existence of a lien law there is no

RIGHT TO SUE AN OWNER BECAUSE NO CONTRACT EXISTS BETWEEN THE

OWNER AND A SUBCONTRACTOR OR SUPPLIER*

Original Proposal (HB494).* The “Acknowledgment of Right to Lien”
REQUIREMENT WAS ELIMINATED*  THUS, ANYONE SUPPLYING LABOR,
MATERIALS,ISERVICES OR EQUIPMENT COULD FILE A LIEN* THERE WAS NO
P*AQUI REMENT THAT THE OWNER EVEN KNOW THE CLAIMANT WAS ONE OF THE
PERSONS SUPPLYING THE LABOR, MATERIALS, SERVICES OR EQUIPMENT*
ALSO, THE ORIGINAL BILL ADDED AN OPTIONAL *NOTICE OF INTENT TO

Furnish Labor, Materials, Sources or Equipment* The purported

(2)



mEFFECT IS TO SHIFT THE BURDEN OF PROOF IN ANY ACTION BASED ON A

lien. However, it did not limit the ability of anyone.to file d
lien. Further, this provision did not require a lien claimant to
PROVE THAT THE OWNER KNEW OR CONSENTED TO THE CLAIMANT SUPPLYING

THE MATERIALS™ SERVICES OR EQUIPMENT.

Current Proposal (CSHB494). Still eliminates the "Acknowledgment
of Right to Lien* requirement. Thus, anyone who supplied labor,
MATERIALS, SERVICES OR EQUIPMENT MAY FILE A LIEN* THERE IS NO
REQUIREMENT THAT THE OWNER EVEN KNOW THE CLAIMANT WAS ONE OF THE
PERSONS SUPPLYING THE LABOR, MATERIALS, SERVICES OR EQUIPMENT.
The ORIGINALLY PROPOSED "NOTICE OF INTENT TO FURNISH LQBO&,
Materials, Sources or Equipment™ is dropped* Instead the
PROPOSAL AMENDS THE "NOTICE OF Rn#JKT TO LIEN* SECTION TO
ACCOMPLISH MUCH THE SAME PURPOSE* THE SAME PROBLEMS REMAIN

THE CURRENT VERSION DOES NOT LIMIT THE ABILITY OF ANYONE TO FILE
a lien. Further, this provision does not require a lien claimant
TO PROVE THAT THE OWNER KNOW OR CONSENTED TO THE CLAIMANT.

SUPPLYING THE MATERIALS, SERVICES OR EQUIPMENT.

Effect of Current Proposal. The current proposal eliminates one
of the more unfair aspects of existing law -- the "Acknowledgment

of Right to Lien. Unfortunately, it does not propose a
1
substitute to address the concerns which spawned the

"Acknowledgment® in 1979.

3



LITIGATION FLOURISHED AND UNCERTAINTY KEIGNED*

A MAJOR CAUSE WAS THE FORMER LAW®"S FAILURE TO IDENTIFY POTENTIAL
LIEN CLAIMANTS. IIEN CLAIMANTS WOULD LITERALLY COME OUT OF THE
"WOOD WORK* 90 DAYS AFTER A JOB WAS FINISHED AND ALL KNOWN
SUBCONTRACTORS AND SUPPLIERS WERE PAID. THE "ACKNOWLEDGMENT OF
Right to Lien"™ was an attempt to solve this problem™
UNFORTUNATELY/ IT WAS OVERREACT IVE LEGISLATION* UNDER THE
"Acknowledgment of Right to Lien* liens are not prevalent for the
MAIN REASON THAT NOBODY CAN FILE ONE* By THE TIME MOST
SUBCONTRACTORS OR SUPPLIERS ARE [INVOLVE? IN A PROJECT THERE IS

LITTLE REASON WHY AN OWNER WOULD SIGN AN "ACKNOWLEDGMENT OF RIGHT

to Lien-"

Aliebiiativ® Proposal

Eliminating the "Acknowledgment of Right to Lien"™ merely swings
THE PENDULUM BACK TO THE OTHER SIDE. AGOALASKA PROPOSES A
SYSTEM WHICH MAY KEEP THE PENDULUM MORE CENTEREDe As A CONDITION
OF FILING A LIEN/ ANY SUBCONTRACTOR OR SUPPLIER MUST HAVE
PROVIDED WRITTEN NOTICE TO T~E OWNER WITHIft 10 DAYS OF FIRST
STARTING WORK OR SUPPLYIN% MATERITALS. THIS NOTICE/ SIMILAR TO
THAT REQUIRED IN THE STATE OF WASHINGTON/ WOULD BE BY CERTIFIED
MAIL (SEE ATTACHED SAMPLE LETTER) AND RECORDING WOULD NOT BE
REQUIRED-  THE NOTICE WOULD FORM A CHECK LIST TO ENSURE THAT ALL

POTENTIAL CLAIMANTS ARE PAID BEFORE "FUNDS ARE DISBURSED-  THE

4



SYSTEM IDENTIFIES ALL SUBCONTRACTORS AND SUPPLIERS AND ENCOURAGES
PAYMENT TO AVOID THE LATTER FILING OF LIENS. THIS SYSTEM
ADDRESSES SOME OF THE CONCERNS WHICH BROUGHT ABOUT THE
"Acknowledgment of Right to Lien"™ but it does not require the

owner"s or anyone else"s consent.

Why such a system is not contained 1in the current proposal s
unclear. The February 26, 1986 testimony to the House Labor And
Commerce Committee by the Coalition of Subcontractors and
Suppliers suggestd amending the bill to require a mandatory
recording of a Notice of Right to Lien; and later amendments

CONSIDERED BY HOUSE JUDICIARY CONSIDERED SUCH AMENDMENTS*

For whatever reason the fact remains that the proposed

LEGISLATION MERELY RETURNS US TO THE DAYS OF YESTERDAYS PROBLEMS

AND PROVIDES YET ANOTHER "LAWYERS RELIEF Ad."

THE ABILITY TO IMPACT CONSTRUCTION DRAWS

Existing Laws- Under existing law a "Stop Payment Notice"™ can be
GIVEN BY A LIEN CLAIMANT TO THE LENDING [INSTITUTION, IF PAYMENT
IS MORE THAN 20 DAYS OVERDUE. HOWEVER, TO STOP PAYMENT FOR MORE

THAN 30 DAYS THE CLAIMANT MUST FILE SUIT WITHIN THAT 30 DAY

PERIOD.

()



Original Proposal 1HB 494). The original HB 494 substituted a
"Direct Payment Notice* for the existing "Stop Payment Notice.*
Under the proposed "Direct Payment Notice™* the lending
institution must pay the claimant directly unless an objection is
RECEIVED BY THE OWNER WITHIN 10 DAYS * IF AN OBJECTION IS

RECEIVED THE LENDER MUST DISTRIBUTE THE MONEY DIRECTLY TO THE
CLAIMANT AND THE OWNER.

Current Proposal (CS HB494). The current proposal substitutes a
"Stop Lending Notice* for the existing *Stop Payment Notice™ and
the formerly proposed "Direct Payment Notice.* The "Stop Lending

Notice™ while similar to the existing "Stop Payment Notice™
PROVIDES A MORE WORKABLE FORMAT FOR THEJUNPAID SUBCONTRACTOR.AdD
SUPPLIER. The 30 DAYS to file suit is extended to 90 days and a
PROCEDURE IS ESTABLISHED FOR THE OWNER TO CERTIFY CONSTRUCTION

DRAWS.

PRIORITY OF LIENS

Existing Law. Under existing law a prior encumbrance is

PREFERRED TO A LIEN (EXCEPT A LIEN BY AN INDIVIDUAL ACTUALLY »

PERFORMING LABOR).

Original Proposal (HB 494). Amendments were proposed to give
EQUAL PRIORITY TO ALL LIENS FOR “ORIGINAL* CONSTRUCTION WITH A

PRIOR RECORDED ENCUMBRANCE. M



1gHpgg

Current Proposal (CS HHS1L™* NoO change in the existing law 1is

PROPOSED.

Effect of Current Law. A lender may make disbursements t0 owners
WHO ARE IN TROUBLE BECAUSE OF THE SECURITY PROVIDED BY THEIR

DEEUS OF TRUST. A FAILED CONSTRUCTION PROJECT USUALLY RESULTS IN
NO EQUITY FOR LIENS FILED BY SUBCONTRACTORS, SUPPLIERS OR GENERAL

CONTRACTORS-

SUMMARY

Devising a system to address the concerns of the owners, bankers,
GENERAL CONTRACTORS, SUBCONTRACTORS, SUPPLIERS, AND INDIVIDUAL
LABORERS INVOLVED IN CONSTRUCTION PROJECTS IS NOT SIMPLE™ THERE
IS LITTLE ARGUMENT THAT THE PRESENT SYSTEM SUFFERS IN MANY

areas. A6C-Alaska suggests a look at the entire system with the
OBJECTIVE OF DEVISING A SYSTEM THAT ENCOURAGES PROMPT PAYMENT TO

ALL FACTORS OF THE CONSTRUCTION INDUSTRY™*

0



NOTICE BY MATERIALMEN TO OANER AND GENERAL CONTRACTOR

R MAIL
%U%{ ECEIPT REQUESTED Date
ADDRESS *(Owner)

REI Materialmen's Notices to Owner on

Dear Mr. >

We are pIeasec} to commuhlcate that o DATE
OO h st eom o TaTe et knon 2tV BASIECH i om0
at the premlsg Jommo Hescrlbed as STREET ADDRESS

Ol g IR A

the roject, whose address Sh
SL#BC CTOR Even oubg we do not] ave the opportumty
dea |n%W| directly, *be assured that we are gratified to
make a contributfon to your project.
In order to preserve our lien rights, the laws f this
?tate reﬂuwe that wepadV|se Xau that we gare furni sh\neg ter|als
o[ use ;t) our ropertyv\% m/cam a I the
value. of hos ma erla ertaln % ae no r ason o
antmpa he f SSI ? such a eam 0 |en,
trt%st that ou WI| no construe notifica t ae ay
reflection Upon either you or I\WVEOE SUBCONTRACTOR
Our experience has heen that e veryon |q the
construction dustry recoo,mzes,t at It s sim od |ness
ractlce f)o [otec one'a lien Hg 'ti' |n? rel 0 hg
ou will be please WI% the matérials we are urnlnn n
rust that we may be of further services to you In the ure,
Very truly yours,



-SPONSOR*™S

P.O. BOX 296. EAGLE RIVER, AK 99577
POUCH V. JUNEAU. AK 99911

A laska State Legislature
House of Representatives

MEMO

T0: Senator Fred Zharoff, Chairman
Senate Labor & Commerce Committee

FROM: Rep. Sam Cotten”

DATE: April 28, 1986

RE: HB 494, An Act relating to liens for labor or materials
furnished.

I would greatly appreciate it if you could schedule HB 494 for
a hearing in your committee as soon as possible.

The purpose of the bill is to clarify and strengthen the
existing lien law. It was introduced at the request of a
coalition of suppliers and subcontractors because of
increasing problems they are having with being paid for
labor or material they provide.

The Judiciary substitute represents a compromise between the
suppliers and subcontractors, lending institutions and the
builders. | ;

Main points of the bill are:

1. Clarifies the existing procedure available to suppliers
and subcontractors. Changes the "stop-payment"™ notice to
a "stop-lending"™ notice.

2. Eliminates the current requirement that a claimant wait
20-30 days after an account becomes delinquent before he
can give a stop-lending notice to the lender.

3. Allows a claimant to bring suit within 90 days of filing a

stop-lending notice rather than 30. Removes the
requirement the claimant put up a bond when taking a case
to court.

4. Before disbursing funds a lender must have a certificate
from the owner involved with the project providing
specific information on the project including where a draw
is to be applied.

INFORMATION



5. An owner 1is guilty Vfyclass A misdeameanpr> for
"intentionally" failinfpto apply tinancing draws to their
stated purpose. This does not replace any other penalty
that may be provided for by law for the same conduct.

6. Filing a notice of right to lien is optional.

A notice may be given to the owner any time before
furnishing labor, material, service or equipment for
improvement of the property. IT given properly the burden
of proof is on the owner to show that he/she did not know
of or consent to improvements on his/her property.

A notice may be recorded anytime after the claimant enters
into a contract or first furnishes labor, etc.

7. Civil actions may be brought for actual and consequential
damages by a person who is injured in its business or
property by a violation of any provision of the lien act.

A claimant is liable for actual and consequential damages
if they fail to remove a stop-lending notice or claim of
lien when payment is made in full or an error is
discovered.

8. Subcontractors are given equal status with suppliers in
sharing foreclosure sale proceeds.

9. Clarifies definitions.

10. Repeals the acknowledgement of right to lien provision.
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§F .eaefteaf? 3 IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL
6 For an Act entitled: "An act relating to liens for Jlabor or material
! furnished."”
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
o * Section 1. AS 34.35.062 is repealed and reenacted to read:
0 Sec. 34.35.062. CONSTRUCTION FINANCING. (@ A claimant to whom
n payment for the labor, material, service, or equipment furnished for a
project is past due may give the lender a stop-lending notice. The
13
claimant shall at the same time give a copy of the notice to the owner
14
and to each prime contractor with whom or through whom the claimant or
15
the claimant®s debtor has contracted. A stop-lending notice shall
16
C) instruct the lender to stop disbursing, advancing, or
17
otherwise iroviding construction financing for the project!
18
(2) be verified by the claimant!
19
(3) state the <claimant®"s name, address, and telephone
LY i
numberj
4 i i ) )
(4) describe the labor, material, service, or equipment
2
furnished by the claimant and state the name of the person to whonm
23
furnished! * -
24 i )
(5) describe the real property improved by the labor,
25
material, service, or equipment and state the name of the person the
26
claimant believes to be the owner of the real property! 1
27
(6) state the amount due and unpaid to the claimant for the
28 i i i ) -
labor, material, service, or equipment.
29 Tl A\

(b) A stop-lending notice is binding upon a lender from the time
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the lender has received it and had a reasonable opportunity to act
upon it until it expires or is revoked. A notice expires on the 91st
day after it is received by the lender unless the claimant has com—
menced an action on the claim that is the subject of the notice before
that day and the lender has received written notification of the
action. A stop-lending notice may be revoked at any time 1in writing
signed by the claimant. Expiration or revocation of a notice extin—
guishes the liability of the lender to the claimant under (c) of this
subsection. *

©) A lender who disburses, advances, or otherwise provides
construction financing for a project after it is the subject of a
stop-lending notice 1is liable to the claimant in an amount equal to
the lowest of the following amounts:

(¢)) the amount of construction financing disbursed, ad-—
vanced, or otherwise provided by the lender after receipt of the
claimant"s stop-lending notice; if there are two or more stop-lending
notices when the disbursement occurs, the lender®"s liability to each
claimant is based on the claimant®s ranking under AS 34.35.112;

(2) the amount owed to the claimant, including interest,
costs, and attorney"s fees, for labor, material, service, or equipment
furnished for the project by the claimant as established by a written
agreement signed on or after the date of the stop-lending notice by
the claimant, the owner and the prime contractor with whom or through
whom the claimant or the claimant®s debtor has contracted or by a
final judgment 1in an action in which the owner, the claimant and the
claimant®s debtor are named and, if necessary, served parties;

3) 150 percent of the amount stated in the stop-lending
notice.

(d) Within 10 days after receiving the written agreement or a
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certified copy of the judgment under (c)(2) of this section estab—
lishing the amount owed to a claimant from whom it has a binding
stop-lending notice, a lender shall send to the claimant a verified
statement showing, by date and amount, all construction financing
provided by the lender for the project. Except as provided in (e) of
this section, the lender shall includewith the statement payment in
the amount of the lender®s liability tothe claimant under (c) of this

section.

e) If there are two ormore claimants to whom a lender is or
may be liable under (c¢) of this sectionand the lender is uncertain as
to the amount of its liability or possible liability to each, the
lender may bring an action to require the claimants to interplead
their claims.

(f] A draw against construction financing may be made only after
certification of job progress is delivered to the lender by the owner.
The form of the certification may be prescribed by the lender and
shall include

(1) a statement of the progress of the project, including
the percentage of completion of the project;

(2) the name, address, and telephone number of each prime
contractor who has furnished Ilabor, material, service, or equipment
for the project;

3) the amount owed by the owner to each listed prime
contractor; and

(4) the portion of the draw that the owner will pay to each
listed prime contractor.

(@ The owner shall use each draw as indicated in the certi
cates given by the owner to the lender under (f) of this section. The
lender may not be required to verify the information in a certificate

-3- SCS CSHB 494 ( ) J
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and is not liable for an error in a certificate.

(h) An owner who intentionally fails to apply construction
financing proceeds as indicated by the certificate required under (f)
of this section 1is guilty of a class A misdemeanor. The penalty
provided under this subsection does not replace any other penalty that
may be provided for by law for the same conduct.

(i) Within 10 days after being requested, a lender shall provide
a person who has given the lender a stop-lending notice with a copy of

(1) each certificate received by the lender under (f) of
this section; and

(2) a verified certificate stating the amount of construc—
tion financing proceeds committed by the lender for the project that
have not been disbursed by the lender.

(J) The lender may not provide construction financing proceeds
for payment of indebtedness of the owner that is not incurred for the
project.

* Sec. 2. Af 34.35.064(a) is amended to read:

(a) Before furnishing labor, material, service, or equipment for
a project, a person [AFTER ENTERING INTO A CONTRACT, A CLAIMANT] may
give a notice of right to lien to the owner or owner"s agent [AND THE

LENDER]. If the notice 1is given in accordance with this section, the

or consent to the furnishing of the labor, material, service, or
equipment by the claimant in an action to foreclose the claimant’s
lien on the property under AS 34 .35.050 - 34.35.120. Otherwise the
claimant has the burden of proof to show that the owner knew of and
consented to the furnishing of the labor, material, service, or equip-
ment. The notice of right to lien shall be in waiting, state that it

is a notice of a right to assert a lien against real property [A
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OTHER IMPROVEMENT]. The notice shall berecorded in the same manner
as specified for the recording of a claimof lien under AS 34.35.070.
Sec. 4. AS 34.35.070(a) is amended toread:

(@ A [SUBJECT TO THE PROVISIONS OF AS 34.35.069(a), A] claimant
may record a claim of lien after entering into a contract for a proj—
ect [THE CONSTRUCTION, ALTERATION, OR REPAIR OF A BUILDING OR IMPROVE—
MENT] . A claim of lien may not be recorded later than the time spec—
ified under AS 34.35.068.

Sec. 5. AS 34.35.071(a) is amended to read:

(€)) The owner of real property that may be subject to a |
under AS 34.35.050 - 34.35.120 may announce the date of completion of
the project [A BUILDING OR OTHER IMPROVEMENT ON THE PROPERTY] by

(¢)) recording a notice of completion after completion of
the project [CONSTRUCTION, ALTERATION OR REPAIR OF THE BUILDING OR
OTHER [IMPROVEMENT] 1in the office of the recorder of the district in
which the real property [BUILDING OR OTHER IMPROVEMENT] 1is situated;
and

(2) giving notice at least five days before the recording
of the notice of completion to all claimants who have given a notice
of right co lien or a stop-lending [STOP-PAYMENT] notice to the owner
and the lender prior to 10 days before recording a notice of comple—
tion; the notice must include a copy of the notice of completion and a
statement advising claimants that a notice of completion will be
recorded not earlier than five days after the date of the notice.

Sec. 6. AS 34.35 is amended by adding a new section to read:

Sec. 34.35.074. CIVIL SUITS, (@) A person injured by a viola—
tion of AS 34.35.050 - 34.35.120 may bring a civil action

(€Y) except as provided in AS 34.35.062(c), for ac

consequential damages that are proximately caused by the violation
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plus costs,

the

@

person shall

fees.

(b)

WORK DRAFT

including reasonable attorney"s fees;

to enjoin the violation,

be awarded costs, including

WORK DRAFT

and if the

person

reasonable attorney's

A claimant who gives a stop-lending notice or has a claim of

lien recorded under AS 34.35.075 and who fails to promptly revoke the

stop-lending notice or remove the claim of

receiving payment

lending

notice or

excessive is liab

lien from the record upon

in full on the claim or discovering that the stop-

claim of lien is 1in error, u

njust, premature or

le for actual and consequential damages caused by

giving the stop-lending notice or imprope

rly recorded claim of lien

including reasonable attorney"s fees.

080(a) 1is amended to read:

lien provided for in AS 34.35.050 - 34.35.120 does

al property [A BUILDING, STRUCTURE,

plus costs,
* Sec. 7. AS 34.35.
() A
bind re
more than

unless an action

six months after the claim of

OR OTHER

lien i

IMPROVEMENT] for

s recorded [FILED],

is commenced in [SUIT IS BROUGHT BEFORE] the proper

court to enforce the lien within

noti

ce

period

number

"* Sec.

acti

8.

(1) [WITHIN] that timej. [,] or

(2) [WITHIN] six months after

recording of an extension

in the same recording office within the

showing the recording date and the book and page or

of the init

AS 34.35.

(c) A lien

on

under (@)

original six-month

ial claim of lien, and the balance owing.

instrument

080 1is amended by adding a new subsection to read:

whose duration 1is extended by commencement of an

of this section 1is void as against a person who,

after the commencement of the action and without knowledge or actual

notice of

in

good

faithfor

its pendency, acquires an interest

valuable consideration,

-7-
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a notice
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pendency of the action has been duly filed for record before the time
the person®s conveyance 1is duly filed for record. Notice of the
pendency of the action shall conform to the requirements of AS 09.45.-
790.

* Sec. 9. AS 34.35.112 is amended to read:

Sec. 34.35.112. PAYMENT OF CLAIMANT S LIENS. (€)) If more than
one lien created under AS 34.35.050 - 34.35.120 is claimed against
property, the court in its judgment shall declare the rank of each
lien or class of liens in the following order:

(1) all persons other than prime contractors or subcontrac—
tors with lien rights under AS 34.35.050(1):

(2) the trustees of employment benefit trusts for persons
described in (1) of this subsection;

(3) all materialmen and subcontractors;

(4) persons described in AS 34.35.050(5) and [SUBCONTRAC—
TORS, [INCLUDING] prime contractors” other than the general contractor
[AND PERSONS DESCRIBED IN AS 34.35.050(5)];

(5) the general contractor.

) For purposes of AS 34.35.050 - 34.35.120, if the proceeds
the foreclosure sale of the property are insufficient to pay the lien
claims of all persons who have recorded claims [A CLAIM] of lien, the

(D) [THE] Uliens of all individuals with lien right
AS 34.35.050(1) shall first be paid in full, or pro rata if the pro-

e ceeds are insufficient to pay them in full;

() [THE] 1liens of trustees of employment benefit trusts
for persons described in (1) of this subsection shall be paid in full
or pro rata if the proceeds are insufficient to pay them in full;

(©)) [THE] liens of materialmen and subcontractors ¢

paid in full or pro rata if the proceeds are insufficient to pay them

SCS CSHB 494( -8- |
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in full;

(4) liens of persons described in AS 34.35.050(5) and [OUT
OF THE REMAINDER THE SUBCONTRACTORS, INCLUDING] prime contractors”®
other than the general contractor, shall be paid in full [,] or pro
rata if the remainder is insufficient to pay them in full; and

(©) lien of the general contractor [THE BALANCE] shall be
paid out of [TO THE GENERAL CONTRACTOR; A GENERAL CONTRACTOR IS ENTI—
TLED TO EXECUTIONFOR] the balance [DUE AFTER DISTRIBUTION].

* Sec. 10. AS 34.35.112 is amended by adding anew subsection to read:

(c) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of
the foreclosure sale of the property are sufficient to pay the lien
claims of all persons who have recorded claims of lien, the balance
shall be paid to the person who owned the property before the foreclo—
sure sale.

* Sec. 11. AS 34.35.114(c) 1is repealed and reenacted to read:

(c) A person who receives a stop-lending notice or notice of
right to lien identifying a project for which the person 1is not the
lender shall notify the claimant 1in writing within 10 days after
receipt of the notice that the person is not the lender.

* Sec. 12. AS 34.35.114(d) is repealed and reenacted to read:

(d A claimant shall, within 10 days after receipt of a request,
provide an owner or lender to whom the claimant has given a stop-lend—
ing notice or notice of right to lien a written statement of the
amount due to the claimant and unpaid.

* Sec. 13. AS 34.35.117(a) is amended to r\(/aad:

(@) Except as provided under (b) of this section, a written
waiver of lien orstop-lending [STOP-PAYMENT] notice of rights created
under AS 34.35.050 - 34.35.120 signed by a claimant requires no con—

sideration and is valid and binding. A waiver permitted under this
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section may not relate to labor, materials, services™ or equipment
furnished after the date the waiver is signed by the claimant.
* Sec. 14. AS 34.35.120(4) is amended to read:

@ "construction financing" means [THAT PORTION (
loaned or other credit extended to an owner secured by an encumbrance
on real property to finance a project on that [ORIGINAL CONSTRUCTION
OF A BUILDING OR OTHER IMPROVEMENT ON, OR DEVELOPMENT OF,] real prop—
erty [, BUT DOES NOT INCLUDE

(A) FUNDS TO ACQUIRE REAL PROPERTY;

(B) FUNDS TO PAY PRINCIPAL AMORTIZATION OF ENCUM—
BRANCES WITH PRIORITY OVER THE ENCUMBRANCE SECURING THE CONSTRUC—
TION FINANCING;

(C) FUNDS TO PAY LOAN, COMMITMENT, TITLE, LEGAL,
CLOSING, RECORDING OR APPRAISAL FEES ON THE CONSTRUCTION LOAN];

* Sec. 15. AS 34.35.120(9) 1is amended to read:

(©)) "give notice" means to mail a notice required under
AS 34 .35.050 - 34.35. 120 by first-class mail and by using a form of
mail requiring a signed receipt, or to deliver the notice and obtain a
receipt signed by the person to whom it is directed or an agent of
that person; a notice is effective when given or delivered to

(A) [T0] a lender at the address designated in the
encumbrance securing that lender;

() [TO] an owner at the last known address of the
owner;

© [TO] a prime contractor at the last known address
of the prime contractor;

(0)) [TO] a potential lien claimant at the address
specified in a stop-lending [STOP-PAYMENT] notice or notice of
right to lien or claim of lien;

SCS CSHB 494¢( ) -10-
. wge - Z"A
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* Sec. 16. AS 34.35.120(13) 1is amended to read:

(13) "owner" means a person who owns real property or a
possessory interest in real property [THE BUILDING OR OTHER IMPROVE—
MENT] and who enters into a contract, express or implied, for a proj—
ect on that property [THE CONSTRUCTION, ALTERATION OR REPAIR OF A
BUILDING OR IMPROVEMENT]]

* Sec. 17. AS 34.35.120 is amended by adding a new paragraph to read:

(17) "project" means construction, alteration, or repair of
an improvement on real property or work done to enhance the real
property itself.

* Sec. 18. AS 34.35.069, 34.35.080(b), 34.35.114(e), and 34.35.118 are

repealed.

-11- SCS CSHB 494( )



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Offered: 4/21/86

Referred: Rules
Original sponsors: Cotten, Szymanski,
Phillips, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 494 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to liens for labor or material

furnished.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 34.35.062 is repealed and reenacted toread:

Sec. 34.35.062. CONSTRUCTION FINANCING. (a) A claimant to whonm
payment for the labor, material, service, or equipment furnished for a
project is past due may give the lender a stop-lending notice. The
claimant shall at the same time give a copy of the notice to the owner

and to each prime contractor with whom or through whom the claimant or
the claimant®s debtor has contracted. A stop-lending notice shall

(1) instruct the lender to stop disbursing, advancing, or
otherwise providing construction financing for the project;

(2) be verified by the claimant;

(3) state the claimant®s name, address, and telephone
number;

(4) describe the labor, material, service, or equipment
furnished by the claimant and state the name of the person to whom
furnished;

(5) describe the real property improved by the labor,
material, service, or equipment and state the name of the person the
claimant believes to be the owner of the real property;

(6) state the amount due and unpaid to the claimant for the
labor, material, service, or equipment.

(b) A stop-lending notice 1is binding upon a lender from the time

CSHB 494 (Jud)



the lender has received it and had a reasonable opportunity to act
upon it until it expires or is revoked. A notice expires on the 9l1st
day after it is received by the lender unless the claimant has com—

menced an action on the claim that 1is the subject of the notice before

that day and the lenderhas received written notification of the
action. A stop-lending notice may be revoked at any time 1in writing
signed by the claimant. Expiration or revocation of a notice extin—

guishes the liability of the lender to the claimant under (c) of this
subsection.

(c) A lender who disburses, advances, or otherwise provides
construction financing for a project after it is the subject of a
stop-lending notice is liable to the claimant in an amount equal to
the lowest of the following amounts:

(1) the amount of <construction financing disbursed, ad-—
vanced, or otherwise provided by thelender after receipt of the
claimant®s stop-lending notice; if there are two or more stop-lending
notices when the disbursement occurs, the lender®s liability to each
claimant is based on the claimant®s ranking under AS 34.35.112;

(2) the amount owed to the claimant, including interest,
costs, and attorney"s fees, for labor, material, service, or equipment
furnished for the project by the claimant as established by a written
agreement signed on or after the date of the stop-lending notice by
the claimant, the owner and the prime contractor with whom or through
whom the claimant or the claimant®s debtor has contracted or by a
final judgment 1in an action in which the owner, the claimant and the
claimant®s debtor are named and, 1if necessary, served parties;

(3) 150 percent of the amount stated in the stop-lending
notice.

(d) Within 10 days after receiving the written agreement or a
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certified copy of the judgment wunder (c)(2) of thissection estab-
lishing the amount owed to a claimant from whom it has a binding
stop-lending notice, a lender shall send to the ~claimant a verified
statement showing, by date and amount, all construction financing
provided by the lender for the project. Except as provided in (e) of
this section, the lender shall include with the statement payment in
the amount of the lender®"s liability to the claimant under (c) of this
section.

(e) If there are two or more claimants to whom a Jlender 1is or
may be liable under (c) of this section and the lender is uncertain as
to the amount of its liability or possible liability to each, the
lender may bring an action to require the claimants to interplead
their claims.

(f) A draw against construction financing may be made only after
certification of job progress is delivered to the lender by the owner.
The form of the certification may be prescribed by the Jlender and
shall 1include

(1) a statement of the progress of the project, including
the percentage of completion of .he project;

(2) the name, address, and telephone number of each prime
contractor who has furnished labor, material, service, or equipment
for the project;

(3) the amount owed by the owner to each Jlisted prime
contractor; and

(4) the portion of the draw that the owner will pay to each
listed prime contractor.

(9) The owner shall use each draw as indicated in the certifi-
cates given by them to the lender under (f) of this section. The

lender may not be required to verify the information in a «certificate

-3- CSHB 494(Jud)
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and is not liable for an error in a certificate.

(h) An owner who intentionally fails to apply <construction
financing proceeds as indicated by the certificate required under (@D)
of this section is guilty of a class A misdemeanor. The penalty
provided under this subsection does not replace any other penalty that
may be provided for by law for the same conduct.

(i) Within 10 days after being requested, a lender shall provide
a person who has given the lender a stop-lending notice with a copy of

(1) each certificate received by the lender under (f) of
this section; and s

(2) a verified certificate stating the amount of construc—
tion financing proceeds committed by the lender for the project that
have not been disbursed by the lender.

(J) The lender may not provide construction financing proceeds
for payment of indebtedness of the owner that is not incurred for the
project.

Sec. 2. AS 34.35.064(a) 1is amended to read:

(a) Before furnishing labor, material, service, or equipment for

a project, a person [AFTER ENTERING INTO A CONTRACT, A CLAIMANT] may
give a notice of right to lien to the owner or owner®"sagent [AND THE
LENDER]. If the notice is given in accordance with this section, the
owner has the burden of proof to show that the owner did not know of
or consent to the furnishing of the labor, material, service, or
equipment by the claimant in an action to foreclose the <claimant®"s
lien on the property under AS 34.35.050 - 34.35.120. Otherwise the
claimant has the burden of proof to show that the owner knew of and
consented to the furnishinR of the labor, material, service, or equip—
ment . The notice of right to lien shall be in writing, state that it

is a notice of a right to assert a lien against real property [A

CSHB 494(Jud) _4-



BUILDING OR OTHER IMPROVEMENT] for labor, materials, services, or
equipment furnished in connection with a project [CONSTRUCTION, ALTER—
ATION, OR REPAIR OF THE BUILDING OR OTHER IMPROVEMENT], and contain

(1) a legal description sufficient for identification of
the real property [UPON WHICH THE BUILDING OR OTHER IMPROVEMENT IS
LOCATED];

(2) the name of the owner;

(3) the name and address of the claimant;

(4) the name and address of the person with whom the claim—
ant contracted;

(5) a general description of the [labor, materials, ser —
vices, or equipment provided or to be provided;

(6) a statement that the claimant may be entitled to record
a claim of lien; and

(7) the following statement in type no smaller than that
used in providing the information required by 1 - (6 of this
subsection: WARNING: Unless provision ij> [HAS BEEN] made for payment
of sums that may be due to the undersigned, your above property may be
subject to foreclosure to satisfy those sums even though you may pay
[THIS CLAIM, YOU MAY BE LIABLE FOR PAYMENT DIRECTLY TO THIS CLAIMANT,
NOTWITHSTANDING THE FACT THAT PAYMENT HAS BEEN MADE TO] a prime con—
tractor or other person for the labor, material, service, or equipment
furnished by the undersigned [PARTY].
Sec. 3. AS 34.35.067 is amended to read:

Sec. 34.35.067. RECORDING NOTICE OF RIGHT TO LIEN. A notice of
right to lien may be recorded by a claimant at any time after the
claimant enters [ENTERING] 1into a contract for or first furnishes
labor, material, service” or equipment [FURNISHED] in connection with

a project [THE CONSTRUCTION, ALTERATION OR REPAIR OF A BUILDING OR

-5- CSHB 494(Jud)
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OTHER IMPROVEMENT]. The notice shall be recorded

as specified for the recording of a claim of

*Sec. A. AS 3A.35.070(a) is amended to read:

in the

same manner

lien under AS 3A.35.070.

(a) A [SUBJECT TO THE PROVISIONS OF AS 3A.35.069(a), A] claimant

may record a claim of lien after entering into a contract for a proj-

ect [THE CONSTRUCTION, ALTERATION, OR REPAIR OF A BUILDING OR IMPROVE-

MENT]. A claim of lien may not be recorded

ified under AS 3A.35.068.

*Sec. 5. AS 3A.35.071(a) is amended to read:

() The owner of real

property that may be

later than the time spec-

subject

to a lien

under AS 3A.35.C">0 - 3A.35.120 may announce the date of completion of

the project [A BUILDING OR OTHER

€))

the project [CONSTRUCTION,

OTHER IMPROVEMENT]

which the real
and

&)

of the notice of completion to all

recording a notice of completion

ALTERATION OR REPAIR 0

in the office of the recorder 0

IMPROVEMENT ON THE PROPERTY] by

after completion of

F THE BUILDING OR

f the district in

property [BUILDING OR OTHER IMPROVEMENT] is

giving notice at least five days before the

of right to lien or a stop-lending [STOP-PAYMENT]

and the lender

tion; the notice must

claimants whohave given

situated;

recording

a notice

notice to the owner

prior to 10 days before recording a notice

statement advising rlaimants that a notice

of comple-

include a copy of the notice of completion and a

of completion will be

recorded not earlier than five days after the date of the notice.

* Sec. 6. AS 3A.35
Sec. 3A.35.07A. CIVIL SUITS. (a) A person

tion of AS 3A.35.050

@

consequential

CSHB A9A(Jud)

- 3A.35.120 may bring a civil

action

except as provided in AS 3A.35.062(c), for

damages that are proximately

-6-

caused

by the

is amended by adding a new section to read:

injured by a viola-

actual and

violation



plus costs, including reasonable attorney"s fees;

(2) to enjoin the violation, and if the person
the person shall be awarded costs, including reasonable attorney’'s
fees.

(b) A claimant who files a stop-lending notice or has a claim of
lien recorded under AS 34.35.075 and who fails to promptly remove the
stop-lending notice or claim of lien from the record upon receiving
payment in full on the claim or discovering that the stop-lending
notice or claim of lien is in error, unjust, premature or excessive is
liable for actual and consequential damages caused by the filing of
the stop-lending notice or improperly recorded <claim of lien plus
costs, including reasonable attorney"s fees.

Sec. 7. AS 34.35.080(a) 1is amended to read:

(a) A lien provided for in AS 34.35.050 - 34.35.120 does not
bind real property [A BUILDING, STRUCTURE, OR OTHER IMPROVEMENT] for
more than six months after the claim of lien is recorded [FILED],
unless an action is commenced in [SUIT IS BROUGHT 3EFORE] the proper
court to enforce the lien within

(¢D) [WITHIN] that timej. [,] or

(2) [WITHIN] six months after recording of an extension
notice in the same recording office within the original six-month
period showing the recording date and the book and page or instrument
number of the initial claim of lien, and the balance owing.

Sec. 8. AS 34.35.080 1is amended by adding a new subsection to read:

(c) A lien whose duration is extended by commencement of an
action under (a) of this section is void as against a person who,
after the commencement of the action and without knowledge or actual
notice of its pendency, acquires an interest in the subject property

in good faith for valuable consideration, unless a notice of the

-7- CSHB 494(Jud)
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26
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28

29

pendency of the action has been duly filed for record before the time
the person®s conveyance 1is duly filed for record. Notice of the
pendency of the action shall conform to the requirements of AS 09.45.-
790.

Sec. 9. AS 34.35.112 is amended to read:

Sec. 34.35.112. PAYMENT OF CLAIMANT®S LIENS. (a) If more than
one lien created under AS 34.35.050 - 34.35.120 is claimed against
property, the court in its judgment shall declare the rank of each
lien or class of liens in the following order:

(¢D) all persons other thanlprime contractors orsubcontrac-
tors with lien rights under AS 34.35.050(1);

(2) the trustees of employment benefit trusts for persons
desc.ilLsd in (1) of this subsection;

(3) all materialmen and subcontractors;

4 [SUBCONTRACTORS, INCLUDING] prime contractors other

than the general contractor [AND PERSONS DESCRIBED IN AS 34.35.050-

eI
(5) the general contractor.
(b) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of
the foreclosure sale of the property are insufficient to pay the lien

claims of all persons who have recorded claims [A CLAIM] of lien, the

(€D) [THE] 1liens of all individuals with lien rights under
AS 34.35.050(1) shall firstbe paid in full, or pro rata if the pro-
ceeds are insufficient to pay them in full;

(2) [THE] 1liens of trustees of employment benefit trusts
for persons described in (1) of this subsection shall be paid in full
or pro rata if the proceeds are insufficient to pay them in full;

(3) [THE] liens of materialmen and subcontractors shall be

paid in full or pro rata if the proceeds are insufficient to pay them

CSHB 494 (Jud) -8-
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in full;

“4) liens of persons described in AS 34.35.050(5) and [ouT
OF THE REMAINDER THE SUBCONTRACTORS, INCLUDING] prime contractors”
other than the general contractor, shall be paid in full [,L] or pro
rata if the remainder 1is insufficient to pay them in full; and

(5) lien of the general contractor [THE BALANCE] shall be
paid out of [TO THE GENERAL CONTRACTOR; A GENERAL CONTRACTOR IS ENTI-
TLED TO EXECUTION FOR] the balance [DUE AFTER DISTRIBUTION].
* Sec. 10. AS 34.35.112 isamended by adding a new subsection to read:

(c) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of
the foreclosure sale of the property are sufficient to pay the lien
claims of all persons who have recorded claims of lien, the balance
shall be paid to the person who owned the property before the foreclo-
sure sale.

* Sec. 11. AS 34.35.114(c) is repealed and reenacted to read:

(c) A person who receives a stop-lending notice or notice of
right to lien identifying a project for which the person is not the
lender shall notify the claimant in writing within 10 days after
receipt of the notice that the person is not the lender.

* Sec. 12. AS 34.35.114(d) is repealed and reenacted to read:

(d) A claimant shall, within 10 days after receipt of a request,
provide an owner or lender to whom the claimant has given a stop-lend-
ing notice or notice of right to lien a written statement of the
amount due to the claimant and unpaid.

* Sec. 13. AS 34.35.117(a) is amended to read:

(a) Except as provided under (b) of this section, a written
waiver of lien or stop-lending [STOP-PAYMENT] notice of rights created
under AS 34.35.050 - 34.35.120 signed by a claimant requires no con-

sideration and is valid and binding. A waiver permitted wunder this

-9- CSHB 494(Jud)
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section may not relate to labor, materials, services™ or equipment

furnished after the date the waiver 1is signed by the claimant.

* Sec. 14. AS 34.35.120(4) 1is amended to read:

(4) "construction financing” means [THAT PORTION OF] money
loaned or other credit extended to an owner secured by an encumbrance
on real property to finance a project on that [ORIGINAL CONSTRUCTION
OF A BUILDING OR OTHER IMPROVEMENT ON, OR DEVELOPMENT OF,] real prop-
erty [, BUT DOES NOT INCLUDE

(A) FUNDS TO ACQUIRE REAL PROPERTY;
(B) FUNDS TO PAY PRINCIPAL AMORTIZATION OF ENCUM-
BRANCES WITH PRIORITY OVER THE ENCUMBRANCE SECURING THE CONSTRUC-
TION FINANCING;
(C) FUNDS TO PAY LOAN, COMMITMENT, TITLE, LEGAL,
CLOSING, RECORDING OR APPRAISAL FEES ON THE CONSTRUCTION LOAN];
Sec. 15. AS 34.35.120(9) is amended to read:

(9) "give notice" means to mail a notice required under
AS 34.35.050 - 34.35.120 by first-class mail and by using a form of
mail requiring a signed receipt, or to deliver the notice and obtain a
receipt signed by the person to whom it is directed or an agent of
that person; a notice is effective when given or delivered to

(A) [TO] a lender at the address designated 1in the
encumbrance securing that lender;

(B) [TO] an owner at the last known address of the
owner;

(C) [T0] a prime contractor at the last known address
of the prime contractor;

D) [TO] a potential lien claimant at the address
specified in a stop-lending [STOP-PAYMENT] notice ornotice of

right to lien or claim of lien;

CSHB 494 (Jud) -10-
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* Sec. 16. AS 34.35.120(13) is amended to read:

(13) "owner"™ means a person who owns real property or a
possessory interest in real property [THE BUILDING OR OTHER IMPROVE—
MENT] and who enters into a contract, express or implied, for a proj—
ect on that property [THE CONSTRUCTION, ALTERATION OR REPAIR OF A
BUILDING OR IMPROVEMENT];

Sec. 17. AS 34.35.120 1is amended by adding a new paragraph to read:

(17) "project"™ means construction, alteration, or repair o_
an improvement on real property or work done to enhance the real

property itself.

* Sec. 18. AS 34.35.069, 34.35.080(b), 34.35.114(e), and 34.35.118 are

repealed.

-11- CSHB 494 (Jud)



Alaska Statutes § 3435045

025. Parties to foreclosure. In an action to foreclose a

by AS 34.35.005 — 34.35.425, all persons personally
lien holders whose claims have been filed, and all other
sted in the matter in controversy or the property sought
with the lien may be made parties. Persons who are not
bound by the proceedings. & 26-9-6 ACLA 1949)

ercnces. — 53 Am. Jur.
mns. 85 359-373.

>3). Lien claim against different properties. Ifa lien
jr the same labor against two separate kinds of property
ned by different persons, the court shall determine the
:n kind of property and designate which shall be sold
ge the amount of the lien claim. (§ 26-9-7 ACLA 1949)

>%. Several judgment for each claimant. In an
ce a lienjudgment shall be given in favor of each Person
or the amount due the person, and the court shall order
't to the lien to be sold by the peace officer in the same
roperty is sold on execution, or in anr manner that the
proger. The proceeds of the sale shall be apportioned to
eac iudgqment pro rata, if the amount is insufficient to
1 (8 26-9-8 ACLA 1949)

10 Order of priority and payment. [Repealed, § 19 ch
For current lawsee AS 34.35.112]

15. Lienor's action on contract. Except as otherwise
ded, nothing in AS 34.35.005 — 34.35.425 may be
event a lienor under a contract from maintaining an
lienor has no lien for the security of the debt and” the
action does not prejudice rights under AS 34.35.005 —
5-9-11 ACLA 1949)

NOTES TO DECISIONS

by statute create a Where the lien fails, the claimant
y, and a lienor has the may nevertheless have a personal
vay ofhis lien or by an  judgment against the defendant person-
hell v. Beaver Dredg- ally liable in the cause. Mitchell v. Beaver
6(1935). Dredging Co., 8 Alaska 566 (1935).

*

§ 34.35.050 Property § 34.35.050
Article 2. Mechanics and Materialmen.

Section Section
50. Lien for labor or materials furnished 90. Payment to contractor

55. Land subject to lien 95. Amount ofiien

60. Priorities joo. Action against contractor on lien
62. Construction financing 105> Materials not subject to process

64. Notice ofright to lion , ]0 Actions to enforce liens

65. Not.ce _ofnon(espon_s.billy . 112. Payment ofclaimant’s liens

G7. Recording notice ofright io hen . ro, . o1

68. Time periods forclaiming liens 114’ Ob'igo ion ofclaimant andlender lo
69. Acknowledgmentorright lo lien , ¢ provide .nformat.on

70 claim oflien 115. Persons considered agent of owner
7L Notice ofcompletion 117- Waiver of lien rights

72. Bond 118. Claimant liability

75. Record and index ofclaim H9- Waiver of liens on unsoldcommon
80. Duration of lien interest community units

85. Lien for improving lot or street 120. Definitions

Sec. 34.35.050. Lien for labor or materials furnished. A person
has a lien, only to the extent provided under this chapter, to secure
the payment of the contract price if the person

(15) performs labor upan real property at the request of the owner or
the agent of the owner for the construction, alteration, or repair of a
building or improvement; _ ,
~(2) is"a trustee of an employee benefit trust for the benefit of
individuals performing labor on the building or improvement and has
a direct contract with the owner or the agent of the owner for direct
payments into the trust; _

(3) furnishes materials that are delivered to real ProPerty under a
contract with the owner or the agent of the owner that are incorpo-
rated in the construction, alteration or repair of a building or
improvement; _ o

4) furnishes equipment that is delivered to and used upon real
Property under a contract with the owner or the agent of the owner for

he_construction, alteration or repair of a building or improvement;

(5) performs services under a contract with the owner or the agent
of the owner in connection with the preparation of plans, surveys, or
architectural or engmeermg,PIans or drawings for the construction,
alteration or repair of a building or improvement, whether or not
actually implemented on that groper%; or

(63 |sageneral contractor. (3 26-1-1 ACLA 1949: am § 1¢ch 20 SLA
1949: am § Lch 14 SLA 1953; am § 1¢h 57 SLA 1959; am § 1 ¢ch 106
SLA 1967; am § L1 ch 175 SLA 1978)
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NOTES TO
Editor’* notes. — Many of the eases

onnotnted below were decided under this
section ns it existed before the 1078
oinenilment.

Constitutionality of lien lows. — See
Nordstrom v. Siicitn-n-Johnscn Mining
& (Hedging Co., 5 Alaska 210(1915>

The mechanic™ lien Inw of Alaska
wn* adopted originally from the lien
Inw of Oregon. Arctic Luaiilhe co. v.
llurden. 211 F. 60 (9th CirJ, cert, denied.
215U S. 701 35S. Ct. 209, 69 I, Ed. 43T
(1914)

Alaska mechanic's lien laws wen* de-
rived from those of Oregon. Vaara v.
Ketchikan Spruce Mills, Sup. Cl. Op. No.
<1l (File No 8291. 132 1*2d 618 IKMS7K

The purpose of legislatures in enact,
ing mechanic's and materialman’s lien
laws is for the protection of the me-
chanic, insuring to him the fruits of his
labor and providing the materialman with
a speedy and efficacious mode ofcollecting
his pay for materials furnished. Jorgrii.wn
Co. v. Sheldon, 2 Alaska 607 11905*.

And to secure lien priority of pay-
ment. — It is the purpose of the lien law
to secure priority of payment of the price
and value of work performed nnd mate-
rials furnished in erecting nnd repairing a
hudding or other structure. Cuscaden v.
Wimhish. nil F 241 tDthCir. 1908».

This article relating to mechnnicA].'
liens should be liberally construed.
Russell v. Hn>ncr, 130 F. 90 (9th Cir.
1904); Arctic Lumber Co v. norden, 211
F. 60 fJlh Cir ), cert, denied, 236 U.S. 701,
36 S.Cl. 209,69 L Ed 433 (1914). Hut see
Goldstein v. Nohlc, C Alaska 282 (1920).

The evident spirit and purpose of this
article is to do substantial justice to all
parlies who may bo affected by its provi-
sions. and the courts should avoid
unfriendly strictness and mere
technicality. Russell v. Hayncr, 130 F. 90
(JIhCir 29011

Mechanic' lien statute* are lo Ire liber-
ally construed, with a view In effect
substantial justice, and the fact that the
lien claimant inrludes in his rlaim an
item of his services fur which the law
gives him no lien will not defeat the lien if
doe to an honest mistake, and his lien in
such a cn'-c mny be enforced pro Innto if
the true amount for which he is entitled to
a lien may he segregated from the remain-
der. Pioneer Mining Co. v. Uelamoltc, 185
F. 752191h Cir 1911)

Except to prolert against undue se-

Statutes EAD /AT
DECISIONS
verity. — Where the particular enact-

meal deals fairly and eipnlahly with bxodli
the owner nnd the lienor, the hheial
interpretation seems lo he the rule
adopted; hill where the statute seems In
be unnecessarily seiele upon one. and in
favor of the other, resulting in manifest
injustice, the courts lone endeavored lo
relieve the severity, holding the parly
fnvoted lo n strict lompliance with the
statute. Jorgensen Co. v. Sheldon. 2
Alaska 6117(1905).

Anil parts upon whic h existence of
lien depends should lie strictly con-
strued. — The safe nnd proper row of
confirm tinn of mechanic’s lien statutes is
that, while the remedial portions of these
statutes should o liberally construed,
with a view to ovoid .defeating the purpose
of the statute, yet those parts upon which
the right to the existence ofa lien depend,
being in derogation of the common law.
should lie strictly construed. Morris v.
Mar-li. 3 Alaska 140(1906*.

They must lie substantially com-
plied with. — A mechanic's lien is purely
of statutory creation, and .an only he
maintained by a substantial observance
and compliance with the provisions of the
statute. Whatever is made necessary to
(he existence of the lien must he per-
formed. or the attempt to create it will be
futile. A substantial adherence to the
terms of the statute in the notice of the
lien is indispensable. Russell v. Hayncr,
130iF. 90 (9th Cir. 1904).

Thus, this section should lie strictly
construed. Rivers v. Pnstro, |l Alaska
+191(1918).

A strained construction to bring n
person within this section is not per-
missible. Rivers v. I'oatro, 11 Alaska 491
(1918).

Prior law construed. — This section
ns it existed prior to 1078 prohibited the
crentinn of a valid mechanic’s lien prior lo
the commencement of work on the site
mid the effectuation of visible impiove-
meidn lo the properly. Torkko/-
Korman'Engineers v. Penland Ventures,
Sup. Cl. Op. No. 2767 (Kilo No. (M89). 673
P.2d 769 (1983). See now paragraph (5),
which allows liens for work done in (he
preparation of plans “whether nr not (they
werel actually implemented.”

This article is not, of its own terms,
made applicable* to public property.
University of Alaska v. Simpson llidg.
Supply Co., Sup. Ct. Op. No. 1113 (File
No. 2 196), 630 |».2d 1317(1976).

$34.36.000 Property I i Yo 2]

As to immunity of rcnl property of
Univorv)* of Aluska from Hen attach-
menl or foreclosure, see University of
Alaska v. Simpson llidg. Supply Co., Sup.
Ct. Up. No. 1113 (File No. 2196). 630 !".2d
1317(1975).

The landowner must hnvc actual
knowledge of the construction before
his interest can be subjected lo n material-
man's lien Vanrn v. Ketchikan Spruce
Mills. Sup Ct. Op. No. 411 (File No. 829),
432 1V2d 618(1967).

If the nmlerinlmnn relies on both the
credit of the purchaser and the .secu-
rity of the building, the n.atcrinlmnn
can assert a lien. Dannemiller v. AMFAC
Distnhutiun Corp., Sup. Ct. Op. No. 1462
(File No. 2895), 666 P.2d 046 (1977).

Mnterinlpcr.sun  must demonstrate
that materials furnished were gener-
ally incorporated into the building or
project. Dannemiller v. AMFAC Distribu-
tion Corp.. Sap. Ct. Op No 14521File No.
2895). 666 P.2d 645 (19771.

No requirement thnt materialman
see thnt every piece used in structure.
— In the foreclosure of a materialman's
lien, the materialman should not be re-
gain’d tn watch the progress ofa structure
to sec thnt every piece of material sup-
plied hv him was used therein, nnd ifsame
of the material has been used elsewhere,
it rests with the defendam to show that
fact. Dannemiller v. AMFAC Distribution
Corp., Sup. Ct. Op. No. 1462 (File No.
2895). 566 P.2d 645 (1977).

A mnlerinlpcrson has a burden to show
by a preponderance that ILs materials
were generally used in a project, but it
need not show that each nnd every item
was incorporated. Dannemiller v. AMFAC
Distribution Corp., Sup. Ct. Op. No. 1452
(File No. 2895), 566 P.2d 645 (1977).

A mechanic's Hen will attach to
property for on improvement not
placed thereon if it has a physical nr
lieneficial connection therewith nnd is
essential lo the convenient and comfort-
able use nf the premises. Milford v. Prior,
35.3 F.2d 550 tilth Cir 1965).

Lots in a subdivision are lienalde fur
an engineer's labor an the subdivision's
wider mid sewerage system. Milford v.
Prior. 353 F.2d 650 <9lit Cir. 1065).

Effect of agreement establishing
partnership. — For the purposes of this
section, an agreement establishing O part-
nership or joint venturoship does not
affect one party's standing to file a lien
against the other party's land. Urban Dev.
Co. v. Dekrcon, Sup. Cl. Op. No. 1083
(File No. 2028), 526 P.2d 325 (1974).

The mrnititig properly olluehing (o
the word “contractor” os used in this
scttinn is one who has charge nf the
construction of the building, alteration, nr
repair by direction of or contract with the
owner or his agent duly authorized lo
contract fur him. Morris v. Marsh, 3
Alaska MO 119(16~

A lien of n contractor may include
on item fur supervision nnd overhead.
Clay v. Sandal, Sup. Cl. Op No 71 (File
Nos. 60 In), tbn.369 P 2d 890 (1962).

Labor for which lien is claim must
come within statute. — While me-
chanic's lien statutes ire to Ik* liberally
construed, so that their purpose may nut
be frustrated, and with a view to effecting
substantial justice, yet. unless the lL.d*ur
performed fur which the lien is claimed is
such as comes within the conic rnpl.ilon of
the statute, there can he no valid hen
Noble v. Gustafson. 204 F. 69 tilth Cir
1913)

This section nnd AS 31.35.070 must
lie rend nnd construed together, nnd ns
applied lo an original contractor, in com-
puting the lime from which he must file
his claim of lien, they provide that he
must file it within 90 days from the dale
of the completion of his contract or within
90 days from the date of the construction
of the building, or any part of such
construction, under the contract Hloom
McCluskcey, 7 Alaska 349 (1925).

There must he employment by the
owner of the building or his ngent. —
To authorize a lien under the provisions of
this.section, there must In? an employment
by the owner of the building, or liih
authorized ngent, and (he employment of
contractors by one who was occupying llie
land under u contract of purchase, does
not constitule the employment contem-
plated by this section. Russell v Huvncr.
130 F. 90 (9th Cir. 190D.

Or owner must know of nnd full to
disclaim improvement. — If the person
in charge i> noi in fact the agent of (lie
owner, the interest of the owner shall,
nevertheless, he liable for lire improve-
ment if it is constructed with his knowl-
edge nnd lie fails to post the required
nc'tice disclaiming responsibility.
Cnscndcn v. Wimhish, 161 F. 241 19ih Cir.
19081.

Person in charge Is printa facie
owner’s ngent. — This section. AS
3135055 and 3135065. construed to-
gether, mean that the person in charge of
tin* work shall puma facie Ik* deemed lo
be the ngent of the owner, nnd the prop-
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crty nfthe hitter shnll In*charged with the
lien under tin? cxpre.** provision* of this

tﬁ ion, Cnvx\/ﬁleétva\élﬂ%ti Ifil K J11

Iessee In not owner™* ngent. —A
ItWM. contracting for improvement* upon
the demised premises, does not. merely by
virtue of Ins rel.ition us lessee, conlrnct ns
the ngent of the lessor, so ns lo subject the
property to mechanics' liens therefor.
Morris v. Marsh. 3 Alaska HII1100(1L

And Hen Is limited to Icnsrholil
unless owner fails to give notice nf
mmre.shninsiliilily. — If the work is done
for n lessee of the property. lhihilily is
confined to the leasehold e« 'e. if the
owner had no knowledge of the construc-
tion of the improvement, or if. having
surh knowledge, he gave notice that he
would not lie responsible. Cascailen v.
Wimhish. Itil F.211 tilth Cir ISHHI.

Or unlesN lease authorizes lessee lo
improve or improvements revert. —It
is the general rule that wli-re a lease
contains n provision authorizing the les-
see to make improvements by deducting
the cost thereof from the rent, or where
part of the consideration of the lease is the
making by the lessee of improvement*
which become a part of the realty, or that
the improvement* made hv the lessee
shall revert to the lessor, n mechanic's
lien may attach to the property fur wink
done or materials furnished, pursuant In a
contract with the lessee. Arctic Lumber
Co. v. Harden. 211 K. 50 tilth Cir.l. cert,
denied, 235 US 701. 35 S. Ct. 2119. 59
Ed. 433(19
It will ntlncll to building erected by
lessee thnt Is to revert to lessor. —
Where a lease provided that construction
or » business building on the properly by
the losses was a part of the consideration,
but also provided that the building was to
“attach lo the said really as a part thereof
nnd become the properly of lessor" upon
the expiration or termination of the lease,
ns lo n materialman’'s lien, the building
had become nn intcgr.| part of the lease-
hold estate, and was not nn item of
personal property to be considered sepa-
rately from the realty upon which it was
constructed nnd the lessee's interest in
thnt realty. Clay v. Sandal, Sup. Ct. Op.
No. 74 (Kile Nos. 60 (n), (b/>, 360 !v2d 890
(1962/.

Prcnch of contract bars enforce-
ment of lien for work performed. —
Where a contractor fails lo perform n
considerable part of the work required by
his conlrnct, his failure, regardless of his

intentions, constiinln a bar to his in-
fitrrriiH nt of a lien lor the work per
(eiriivd (hllis v tiilli'lle, 13 Alaska 55.
181 K2iH72 <MIII'Il 19510

A* where contract I* wilfully ulinii-
cloned before completion. —See thllis
v fhllcllc. 13 Alaska 55, 181 K2d 872
tilth Cir. 1115&11

Harde n of proof on lien claimant to
show compliance with statute. —
Where the allegation* ol the complaint in
regard to the wmk done upon a claim ami
the character thereofwin- put in issue by
the answer, the burden of the pruuf is oil
the lien rlmiianl lo show by legally
sufficient evidence the accrual of tin* lieu
under the terms of the statute which
creates it, ns well a* under Ihe terms of
tinl coolrad under wliiili the wink wn*
done. Pioneer Milling t'f v Dehuuolle,
185 F. 7.52iUih Cir 1911

Hare statement that other projects
were being completed by a construc-
tion company at the same lime thnt ii
paiticular project's modular unit- were
lieing manuhicliircd is in-uifficienl. under
lhe supreme court™ pun dents, to raise n
triable issue of fact n* to whether the
material fmiii-Iml to the construction
company wa* actually iihoiparoled into
lhe particular project. University of
Alaska v. Simp-on llidg Supply t'o. Sup.
Cl. Up No 1113 «Kile No. 211)0), 530 I*.2d
1it171197.51

A house builder's employee ennnot
recover buck wages directly against
the home buyers undera tlicoly tli.it Ihe
employee was n third-party beneficiary lo
a contract between the builder nnd the
buyer. Stale v. Osltnrnc, Sup. Cl. Op. No
2('TI iKile No. 4385+, 13)7 P.2d 369 i IfiHfl).

Applied in Kel Weatherstrip Co. v.
Konkin. 15 Alaska 201, 124 F. Supp 555
(1). Alaska 19511

(junlcd |r11 Irvine v. MrUougnl, 5
Alaska 220 19151, Mitchell v. Heaver
Dredging Co., 8 Alaska 566 (1935); Hrnnd
v. First Fed Sav. & Lean Ass'n, Sup. CI.
Op. No 658 IFile Nos 1119. 11641. 478
1*2d 82911970).

Cited in First Nall Hank v. Stout. 9
Alaska 100 11938); Spalding v. Martin.
241 F. 372i9tli Cir. 1917)

Collateral references. —53 Ain dur.
2d, Mechanics' Liens, * 1 et seq.

“Owner" within meaning of mechanic's
lien statutes. 2 AlLIt 791; 95 ALK 1095.

Lien for labor or material entering into
rejected work. 16 ALII 981

Right to mechanic's lien 83 ALK 11

Inception nflicn. 83 ALK 925.

§N.HIH PIOIKITY 11N

Mr. lumen' liens:
eInly, in (' mxhursing funds, lo prilled limit.  pinpeity. I|IAI 111114,
Rignr against outstandmg nr pi.l-iK.il

Sue. a-l.an.ona. Lund subject (I) lien, ini Tlie l-tntl upon which ﬂ.
building or oilier improvement described in AS IM.iIS.OBO is con-
structed, together with itconvenient space about lhe building or other
improvement or so much es is required fur lhe convenient use and
occupation orit (to he determined by the judgment of the court nt the
lime of the foreclosure of the lien), nnd the mine on which the work is
performed or for which the material is furnished is also subject lo the
lien created by AS 34.35.050 — 34.3b.120 if at lhe time the work is
sliirted or the materials for the building or oilier improvements arc
first furnished, the land belongs lo the person who causes the building
oroilier improvement lo he constructed, tillered, or repaired.

(hi If the person owns less Ilian a fee simple esinle in Ihe land, then
only the interest ofthe person in it is subject lothelien.

(c) If the interest is a leasehold interest, and the holder forfeits the
rights of the holder to it, the purchaser ofthe building or improvement
and leasehold term, or so much of it as remains uncxpircd at a sale
under AS 34.35.050 — 34.35.120 is considered lo he (he assignee of the
leasehold term, and may pay the lessor all arrears of rent or oilier
money nnd costs due under the lease.

1) If the lessor regains possession of the land and property, or
obtninsjudgment for the possession of it before the commencement of
the construction, alteration, or repair of the building ur other
improvement, the purchaser may only remove the building or other
improvement within 30 days after the purchase, and (lie owner ofthe
land shall receive the rent due payable out nfthe proceeds of the sale,
according to the terms ofthe lease, down to Ihe time of the removal.
<§ 2G-1-2 ACLA 1949)

NOTKS TO DECISIONS

The object of this section is lo de-
clare lo who! land the lien shnll
extend. Cnscaden v. Wimbish, 1GI K. 211
IdIh Cir. 1908L.

The legisinlurc Intended lo confer
lhe right of lien upon every Inlmrer or
mechanic whose work tends to im-
prove lands or minis. Morris v. Marsh.
3 Alaska 14011906).

The purpose of extending n stain-
lory lien lo Iho land is because the
value of Ihe land Is Incrensetl when a
matcrialpcrson provides labor or material
fur a structure which is attached lo the
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load. The lien should exlond to the laud,
which is benefited hv Ihe matcrialpcrson.
Dannemiller v. AMKAO DistihuIian
Corp. Kup. ft. Opq No. 1452 Kile No
2895l filki P.2'1 I1t15 1077:.

Complaint is dcfcrllvc unless Il nl-
leges labor went In improvement. —
The absence of an allegation dial die
lalwr wenl la lhe improvement af lhe
owner's lunds or mines is of itself fatal in
the toiiiplaiol Morns v. Mar-li. 3 Alaska
1-10titinni.

And so is lien nultrr. —A lien unlive
simply In Ihe elfecl llia' materials were
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furnished and lalwr won dour "in conuec-
(inn with the work done u|m» the claims”
doe* mil comply with (lie statute,
(enlilstciri v. Noble, C Alaska 282 11(120L.

A lien on n building materials
furnished cannot include nnolhcr
structure against which n lien Is not
filed, nnd into lhe construction, niter*
otion, and repairs of which some or all of
the materials were employed or used
llurr v. Mouse. .1 Alaska 641 119tI9].

The general rule is that n lessee
cannot impose any charge upon the
reversion or estate of the lessor
ﬁ% of. Morris v. Marsh. 3 Alaska MO

Nor docs the fact thnt the lessor
acquiesced in the improvement by (he
lessee subject his reversion lo the
mechanics' liens therefor. Morris v.
Marsh,3 Alaska MOIMKKP.

Unless lessor fails l.i give notice of
nonresponsihility or his agent causes
Improvement. — i lion, AS
313’)5.050 and AS Im, construed
together, mean that the person in charge
ufthe work shall primn facie ho deemed lo
he the agent of tin. *vaer, nnd the prop-
erty of tin latter shu | he charged with the
lien under Ihe express provisions of AS

that, if the person in charge is
not in fart such agent, lhe interest ol the
owner shall, nevertheless, lie liable for the
improvement if it is constructed with his
knowledge, and lie fails to past the re*
quired notice disclaiming responsibility;
and that, if the work is done for o lessee of
the property, liability is confined to the

Alaska Statutes

«3 M)

leasehold estate, if llie owner had no
knowledge of tla* rnic-truction of the im-
provement, or if, having such knowledge.
In* gave notice that lie would not lie
resHin.sible. Cascaden v. Wimhish. Ifil F.
2-11 (9th Cir. IfiflMi. See AS3133 I 1f*.

To determine whether or not modu-
lar unit* arc sufficiently ntliiclicil to
the land nn which they ore situated, lhe
supreme court will look lo the following
elements: (It physical annexation, (2i
adaption to use with leal property, t'l
intention to annex to realty. MI relation-
ship of the claiming putties, <5l the relu
tive difficulty of removal, lib the online of
the article annexed, and (7» whether the
fart of the annexation j< open and appar-
ent. Dannemiller v. AMFAC Distribution
Corp., Sup. ClI Op. No I1-152 *Flle No
28951.50(1 P.2d015 (19771

Applied hi Torkko Koim.ui Kngiueeir
v, I’eﬂlaml Ventures, Sop Cl. (iﬂ No
2757 li'lie No. lilMtt, 073 p» 2d 709 L‘isH

(Junfeil in .lorgeiisen Co v. SIm*l«wii. 2
Alaska OU7IILHI5I.

Slated in Miami v. hirst Kid. S.iv. &
Mian Ass'n. Sup Ct Op No. QiHqiKile
No- 1119 .1151i, 1781*2d 829-197(1].

Colinternl references. -- 53 Am. .lor
2d, Mechanics' Liens, O 28-18.

I'ohlic propelly as Mihject to lien. 20
ALII 320.

Vendor's inleiesl as subject <o mi-
chmiicV lien. 58 ALIt 911; 1U2 ALM 233.

Qunnlily or area of land around im-
provement which may he subject to Imn.
81 ALU 123.

SABME mrEny AFAD

idl In enforcing the lien, the building or other improvement may lie
sold separately from the land. When said separately, the purchaser
may remove the building or other improvement willi n a reasonable
time aAcr the sale, not to exceed 30 days, upon the payment to Ihe
owner of the lond of a reasonable rent for its use from tile date or its
purchase to the time of removal. If removal is prevented by legal
proceedings, the 30 days does not begin to run until the filial
determination of tile proceedings in the court of first resort, or in (lie
appellate court if appeal is taken.<S 2G-1-3 ACLA 1019; am § 1 ch

S»'c. 34.35.000. Priorities, (0) Except ns provided in (c) of this
section, nn encumbrance which is properly recorded simll ho preferred
to a lien created under A3 3.1.35.050 — 34.35.120 unless the claim of
lien under AS 34.35.070 or notice of right to lien under AS 34.35.0li4
hns been recorded before the encumbrance. The preference grunted for
a prior mortgage or deed of trust under this section applieswithout
regard lo when the sums are disbursed or whether the disbursements
are required under the termsofa loan agreement.

@iy Iepwled, Shell 175SLA 19/8.1

tc) A lien created by AS 34.35.050 — 34.35.120 in favor of nn
individual actually performing labor upon a building or other
improvement in its original construction or ofa trustee ofnn employee
benefit trust for those individuals is preferred to a prior encumbrance
upon (lie land on which the building or other improvement is
constructed.
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Il SLA 1953; mn § 1 ch 7 SIL.A
1978)

NOTES TO

Kililnr'ii notes. —The cases annotated
below were decided tinder this section ns
it existed prior to the 1978 amendment,
which, among other tilings, rewrote sub-
-ftion ml nnd repealed subsection «*,
which provided when n lien created by AS
31351150 —31.35.120 wax preferred to @
lien, mortgage, or other encumbrance
which is unrecorded.

Legislative intent. ~ The legislative
intent is lo limit the priority granted
generally to situations where the con*
structinn preceded nil other construction
in nnd upon a given area of vacant or
cleared land. Lynch v. McCann. Sup CI.
Op. No. 059 (File No. 11421, 478 I».2d 835
(197(11.

In the case of "originol construction,”
the legisinlurc intended to subordinate to
some extent the principle of first in lime,
first in right, lo n social interest in
securing mechanics* lienors. Mrund v.
First Fed Snv. & Loan Ass'n, Sup. Ct. Op.
No. 058 (File Nos. 1119, 1154). 478 N\2d
829(1970).

Fur purposes of (his section, n deed
of trust and n mortgage nre not differ*
entinted. Thorpe Conslr. Co. v. Irvin &
Co.. 307 K. Supp. 87 (D. Alaska 1973).

This section protects the security of
n mortgagee or beneficiary of a deed
of trust ngninst mechanics' liens so long
ns his encumbrance attaches and is re-
corded In-fore the mechanics' lienor com-
mences his labor or furnishes materials,
except where "original construction" is
performed. Brand v. First Fed. Sav. &
Loan Ass'n, Sup. CIl. Op. No. 058 (File
Nos. 1119,11541,478 P.2d 829(1970L.

A beneficiary of a deed of trust whoso
interest attaches nnd who records before

1955; am 2.3, 19 ch 175 SLA

DKCLSIONS

iiny alteration or repair logins or mate-
rials arc* furnished lias priori!) over a
mechanics' lienor, except in lhe cast- of
original construction under this section.
Brand v. First Fid. Sav & Mian As*it.
Sup. Cl. Op No. G5H 'File Nos HIM,
115D.-178 I*2d 829119701

Scheme of priorities not overcome
by posting indices of nonresponsi*
bility. — Mortgagees and Itcncliciunes of
deeds of trust mi-d not post notice of
nonrespoii-ihilitv. and if they do. the
notices do not over:nine lhe scheme nf
priorities eUnhli-lod in this section.
Brand v. First Fed. Sav. & Mian Avt'n.
Sup. Ct. Op. No. 058 (File Nos. 1119,
11541.47MB.2d 829119701

A mechanics' lienor has priority over
the beneficiary of a deed of trust in the
case oforiginal constmetion under siilim'c*
linn ic), regardless of whether the benefi-
ciary nf the deed of trust posts u notice of
nonre.sponsihility. Brand v. First Fed.
Sav. & Loan Ass'n, Sup. Ct. Op. No 058
(File Nos. 1119. II5H, -178 P.2d 829
119701

The legislature, in subsection (c». pro-
vided that mrrlutnic.V lienors performing
originnl construction should have priority
over earlier security interests. The
fcheme of priorities mdercd by the legisin
lure in Ihe circumstances of original ran-
structinn would he defeated if beneficiar-
ies of deeds of iru-t could attain priority
over mechanics' lienors oy posting notices
of nonresponsihilily. Brand v. First Fed
Sav. & Mian Ass’n. Sup. Ct. Op. No 058
IFile Nos. 1119. 11541. 478 P2d 829
H970l.

Construction lenders can protect
themselves from mechanics' liens in
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H'vvnil waya: They may require lhrir
cimtrnclurx or Imrmwcra to pul up n
ciisliion of perhaps n lentil of lhe loan In
hr ilc'hurH'd hy lhe con>truclion lender
Infoie Ihe loan fund* lire disbursed; they
imiv make nil payment* directly In auh-
cantmetnrx on | suppliers; they may make
dMoirrt'iiirnlf  1he ronlniclnra only on
pliNhirlinii of MieipIM nnd lien waiver*
(mm ihe MiUiinlrnilnra nnd nuppliern.
Hiand v. First Fed. Sav. & knnn Ass'n,
Sup CIl. Op. Nn. C58 IFile Nos. 111!,
11A1L, ITHIVId 829 <19701.

Prior encumbrancers who hint
lonned money on Ihe security of liaro
Inii<i would not he substantially harmed if
laborer* nnd materialmen had priority
when Ihey made improvements, nnd con-
Ftradian lenders can protect themselves.
llrand v. Find Fed. Sav. & lamn A-»'n.
Sup. Cl. Op. No bnS iFile Nos I1lin.
11511.478 I*.2d H2911970).

Priority under subxectiun (eh —Un-
der xubsedinn (cl n subsequent me-
chanic™ lien is prior in right Ina preexist-
ini: mortgage only if Ihe wmk was "nrigi-
nil construction.” Thorjie Conslr. Co. v.
Irvin £ Co., 3G7 F. Supp 87 (I). Alaska
19731,

A new nddifimi to o htiildinf* was not
original construction within Ihe intend-
iiient of subsection (ch Lynch v. McCann,
Supp. Cl. Op. No. 659tFih." No. 1142b 478
I*2d 8351197(0.

Where (he addition was an addition lo a
piecxisting Imildiiif*. nnd was of relatively
small *iro, nnd could not he removed
without preally damaging Ihe premises ns
they were Irefore (he midilion was nride,
Ihe mechanir.s' linns were subordinate In
ihe prior recorded deeds of truds. Lynch
v. McCann, Supp. Ct. Op. No. 659 (File
No. IM2h 478 P 2d 835 IPJ70I.

Lynch v. McCann only case discuss-
ing "original construction”. —Lynch v.
McCann. Supp. Ct. Op. No. G59 (File No.
1142), 178 1Vid 835 (19701 is the only case
discussing "original construction,” a lerm
unique lo Alnskn's laws. Thorpe Conslr.
Co. v. Irvin S Co, 367 F. Supp. 87 ID.
Alaska 1973).

Hut It established no elenr test. —
Lynch v. McCann, Supp. Ct. Op. No. G59
(File No. 11421 478 P.2d ai5 (1970)
established no clour lest for original con-
Mruclion, hut slated such sinndord 'must
nwait decisional delineation." Thorpe
Conslr. Co. v. Irvin $Co., 367 F. Supp 87
() Alaska 1973).

Suggested guideline for "original
construction". —The supreme court in

Alaska Statutes

Lynrh v. McConn, Supp. Cl. Op. No 659
(File No. 11421, 478 P.2d 835 11971l)
suggested ns n guid lino for determining
"original conslruclmn" where the con-
struction preceded nil oilier construction
in nnd upon a given area of var;*d or
cleared land. Thorpe Conslr. Co. v. | vin
& Co, 367 F. Supp. 87 11). Alaska 19i.'lh

Wlieru u building was apparently n
separate structure nnd lint constructed
os n part nf a smaller existing building
nnd an lhe building permit Issued hy the
Orenter Anchorage Area lInioiigh. Ihe
construction wan described as "new" as
opposed to other Ihixc* entitled "niter
ntion," "addition." ' repair*." and "other."
ollimugh the Imilding was designed
architecturally to he connected to the
existing peanut farm und to conform ami
hleml with it architecturally, the federal
district court concluded that Ihe federal
district budding constituted "original cmé:
structmn.” Timrpe Constr. Co. v Irvin
Co..367 F Supp 87d). Alaska 1973».

The lien of nsecured party wiih nut
treated ns an "interest in the Inm!" for
purposes of AS 31.35.1165, Ihe rm'ire of
nonresHiiisihiHty ur'mn. since, if it were
mi treated, u secured parly muld attain
priority over n mechanics’ lienor on origi-
nal construction. Hiami v. First Fed Sav.
& Loan Ass'n. Sop Ct. Op. No 658 «File
Nos. 1119. 11511. 478 1' 2d 829<197(0.

Issue arising from ndiscrepancy in
the niitouiit of liens was mil crilienl to
determining the priority of such lien*.
Thorpe Coiislr. Co v. livm &Co., 367 F.
Supp H7U) Alaska 19731

‘I lie nnctuntiori of the mnrkvt values
of mortgage seenrilie.s niiuiot alter Ihe
priorities between n lienor nnd nmrt-
ga, . r. Copper River .Lmnlier Co. v. Clark,
3Alaska 635 (IUD'Il.

A niecliunic'H lien, not perfected lit
the time n federal tux lien attache*, h
inferior lo the government lien. Kel
Weatherstrip Co. v. Itankin, 16 Alaska
264, 124 F. Supp. 555 (1) Alaska 1954).

As against the United States, n me-
chanic’s lien most lie specific, and what
i* n specific lien is n federal question. Kel
Weatherstrip Co. v. ItanKin. 16 Alaska
204. 121 F. Supp 555 (1) Alaska 19541

And ii lien is nnl specific until Ihe
lienor reduces It to possession. Kel
Weatherstrip Co. v. Rankin. 15 Alaska
204. 121 F. Supp. 555 (1). Alaska 19541

"Specificity" requires that the lien be
attached to certain properly hy reducing it
lo possession, on the theory that the
United States has no claim against prop-
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orly no longer in tho possession of the
di litor. Until such posscftnion, it remains a
general lien. Kel Weatherstrip Co. v.
iankin, 16 Alaska 204, 121 F. Supp 555

) Alaska 1954).

Federal Inw controls when n lien of
the United Stales Is involved. Timrpc
Conslr. Co. v. Irvin 0.,367 F. Supp. 87
t> Aln.ku 197*b.

Subsection (c) not ndoplerl hy fed-
eral district court,—In determining lhe
content nf federal common law in order to
establish priority Iwlween u deni of trust
assigned to nnd recorded hy the Small
business Administration nnd n milmec-
quont mechanic's lien hy nllegcd actions
of furnishing labor nnd materials for an
improvement to the property in question,
the federal district court would nut adopt
subsection (cl of this section, which is a
distinctly minority codification of me-
chanic's lien Inws und would grant nun-
government parties rights Iteynnd the
Federal Tax Lien Act. Tlciiikl Conslr. Co.
v. Irvin 0., 367 F. Supp. 87 (I). Alaska
1973).

A mechanic has n lien upon the lond
paramount to nil rights accruing nfter
the commencement of his work. (Nip-
ger River Lumber Co. v. Clark, 3 Alaska

35(1909)

Formerly, n lien for nlterotioii or
repair, m» well os original construc-
tion, took precedence even of n prior
mortgage. Wagner v. Shaw, GAlaska G17
(1922). See First Nnt'l Hank v. Vnsey, 14
Alaska 111, 114 F. Supp. 913 (1). Alaska
1953).

Section Is not intended lo confiscate
another's security. —Although the pur-
pose of this section is (0 give a mechanic™

§r \ *®

lien to (lie full extent of (lie claim upon
lhe property Improved, the legislature did
not intend in accomplishing that result lo
confiscate security alreadv belonging to
another. Wugmr v SIlmw, fi Alinkn tf7
(1922).

So prior recorded mortgage prevails
ns In bind. A mechanic's lien moot
iillmli to Ihe Lind on wliob .i prior
mortgage, duly recorded, exists .it ihe
lime the lumber was furnished for the
building. Cupper Riger lumlier to v
Clark, 3 Alaska 635»1909

Hut section dissevers liuilding sub-
jet1 to lien from luud subject to prior
nmrtgoge. —A lien is give n, not on the
material* a* such, hut on Ihe building* or
improvement* in the construction of
which lhe materials me mcd The npira-
tion of Ihe statute, in case there is a prior
mortgage of the land, is in dissever the
improvements fooii the land or realtv hv
gi\mg a MifK'rior lien on such improve-
merit* nnd rnnfeirmg on the ptirrli.iM-r
the right to remove them. (Copper River
l.mnlier Co. v Clark. 3 Alaska IkY5t/!*Hb.

Where oil parlies seek Mile, sever-
nliilily of luiildiog is immaterial. —
Where oil mortgagees nnd holders of
ninleri.dmen‘h lie,* pro> Ili.it the prop-
erly In- Fold to satisfy their liens, the
question of severability of the building is
not material. Fird Nat | Hank v. Vneev.
Il Alaska 414. 1II F. Supp. 911 cl)
Alnskn 195.'b.

Applied in Hank of Wrangell v. Alaska
Asiatic Lumber Mills. Inc.. 12 Alaska 318.
HI F. Supp lj). Alaska 19191

Cnllaternl references. - 63 Am dur.
2d. MirhanicH* Liens. »  263-283.

Sue. 0t.35.0ti2. Construction financing. (nl A lender providing
construction financing where there is not u payment hand of at least
50 per cent of tho amount of construction financing shall observe the

following procedures:

(Il Draws against conslruction financing shall he made only after
certification ofjob progress to the lender by the general contractor.'if"
any, nnd the owner. The form ofthe certification may he prescribed hy

the lender.

(21 A claimant described in AS 3t.35.050 who has not received
payment within 20 djtys nfter .he date for payment reipiired hy the
contract or employee benefit trust agreement <r, if no date for
payment is specified, then 30 days nfter the labor, materials, services,
orequipment are first furnished, may within 20 days thereafter give a
stop-payment notice of the sums due for which the claimant may

claim a lien under AS 3d.35.095.
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Cl) The stop-payment notice shall he given In the lender and to the
owner. The stop-payment notice shall slate in suhstance

(A) the name of the person ordering the labor, materials, services,
orequipment;

(1) a sniTicient legal description of the real property lining im-
proved or developed;

(C) a description of the lahor, materials, services or equipment
furnished, or ohligation owed to an employee hcnelil trust;

(D) the name, business address nnd telephone number of the
claimant; and

(E) the sum due and not yet paid under the claimant's contract
which may include an amount not to exceed 50 per cent of the
principal amount of the claim for interest, reasonable costs, and
attorney fees.

(el) After receipt ef a stop-payment notice under this section, the
lender shall withhold from the next and sub equent draws sufficient
money to pay the umount claimed in the stop-payment notice.

(51 Sums withheld under a stop-payment notice may not he
disbursed hy the lender except under the terms ofa written agreement
signed hy the claimant, owner and general contractor or hy order ofa
court ofcompetentjurisdiction.

Ib) If nlender fails to comply with the provisions or In)(-l) or 151 of
this section, the lender shall he liable to the claimant for an amount
equal to the sum disbursed in violation of those subsections or the sum
ultimately determined lo be due the claimant hy a court of competent
jurisdiction, whichever is less.

(c) Withi 30 days after filing n stop-payment notice the claimant
may tile nn action in a court of competentjurisdiction to obtain the
sums claimed in the stop-payment notice. The complaint shall bo
accompanied by a bond in an amount equal to the amount claimed
with sufficient sureties us approved by the court. The claimant shall
give notice lo the lender that the action has been filed und include a
copy of the bond filed with the action.-If a claimant fails lo file an
action under this subsection and to serve notice of the filing and a
copy of the bond upon the lender within 30 days nfter filing the slop
notice, or to execute a written agreement under (a)(5) of this section,
the lender may disburse the money withheld under the claimant's
stop-payment notice without incurring liability to the claimant. <S 4
ch 175 SLA 1978)

gil:bmi Pirmirv A

See. 111.35.0111. Notice of right lo lien, la) Alter entering into a
contract, a claimant may given notice ofright lo lien lo the owner and
the lender.;The notice of right lo lien shall he in writing, stale that it
is a notile of a right to asseil a lien against a building or other
improvement for lahor. materials, services, or equipment furnished in
connection with construction, alteration, or repair ofthe building or
other improvement, and contain

Il a legal description sufficient for identification of the real
property upon which the building or other improvement is located;

(31 the name of tho owner;

til) the name and address ofthe claimant:

I-1l the name and address of the person with whom the claimant
contracted;

(51 a general description of the lahor, materials, services, or
equipment provided or lo lie provided;

(f) itstatement that the claimant may he entitled lo record a claim
nflien; and

<7> lhe following statement in type no smaller than that used in
providing the information required hy (It — Mil of this subsection:

W ARNING: Unless provision has been made for payment nf this

claim, you may be liable for payment directly lo this claimant,

notwithstanding the fact that payment has been made lo a prime
contractor or other party.

(h) Upon request from an owner, lender, or prime contractor, a
claimant who has given a notice or right to lien under this section
shall disclose to the requester within five days the most recent
accounting of the amount due and unpaid to that claimant under the
terms of the conlrnct nnd a description nflabor, materials, services, or
equipment which the claimant reasonably anticipates furnishing. IS 1
ch 175 SLA 1978;am § 1 ch GI SLA 1979)

Sec. 34.35.085. Notice of nonrcsponsihility. <a) A building or
improvement mentioned in AS 34.35.050 constructed with the knowl-
edge of the owner of the land or the person having or claiming an
interest in the land is considered to be constructed at the instance T
the owner or person having or claiming the interest.

(b) The interest owned or claimed is subject to a lien filed
accordance with AS 34.35.050 — 34.35.120, unless (1) the owner or
person having qr claiming an interest in the land gives notice within
three days after the owner or other person obtains knowledge of the
construction, alteration or repair that the owner or other person will
not be responsible for it, by posting a notice to that effect in writing in
some conspicuous place upon the land or upon the building or other
improvement located on the land; (2) the notice is signed hy the owner
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6:ur~v,

or person lwivinR or c-laitnini* mi iiitcrcsl in the Imnl in the pre.scme of

two attesting witnesses or iicknmvl
before o notary public; (‘It the po

eilued hy the owner or other person
stini; of notice is attested to hy a

witness; and M) nn attested or notai i/ed copy of tinlnotice is recorded
with the recorder of the recordinit district in which the land, huildini;

or other iniproveinent is located wi

ithin three days alter the postini: ol

the notice. <9 2C-1-4 AC!A I1119;am S L ch 71 SIA liltil |

Mints It)

ililnr'i mill's. — 1n*Nle . juitiotnli-d

Ihlw uete derided lii-fm> ii'viniii nf
nmrli i llu*. «iilifer in 12%7H ami [171)
Alaska mirlianir's lien Ihuh were
derived /r<nn those ofOregon Vaara v

Ivi Irlllkili I i dp Nip

M NR L ) it ot

Si'cliiin enacted for protectmn of
owner. e Hliv* notice nf rionn--pou*iluhlv
section is designed In protect owner* who
dn nnl instif.Mli* work done on the kind,
ini'll ns llnurs wlai*c lessees indcH ii-
drillly instigate tit «furnishing nflalior nr
materials. lirand v. First Fed Sav. &
Lisnn Avs'ii. Sup Ct Op. No. 858 (File
Nos 1LHi, lif,[». [7H [*2d 829 1111701

Tin* landowner must hiivc actual
knowledge of the construction before
hi* interest ran hi* subjected lo a material-
mail's lien Vn.ira v. Ketclukan Spiucc
Mills. Sup. Ct. Op. No. *11l (File No. H2!b,
432P.JdG18tiy07i.

As yet undetermined in this jurisdiction
is whether knowledge of intended con-
struction would be sufficient to bring into
operation tin* provisions of subsections (al
nnd Chl. Vaara v. Ketchikan Spruce Mills,
Sup. Ct. Op. No. 411 IFile No. 829). *112
P.2d 618 (19071

Owner Is protected if work is not
done nt his instance. —The provisions
of this section ore for the benefit and
protection of the owner in cases where the
work is not done nnd the material is not
furnished at his instance, or al the in-
stance of his agent. Arctic Lumber Co. v.
Borden, 211 F. 50 19th Cir.l, cert, denied,
235 U.S. 704,35 S. Ct. 209. 59 L. Ed. 433
(1914).

Hut he may not post notice if work is
so done. —It is not the intention of the
Inw, nor is it the purport thereof, that
when in fact the work is done, and the
material is furnished at the owners in-
stance, he may prevent a lien upon his
properly by posting the notice referred to
in this section. Arctic Lumber Co. v.
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IICCISIONS

Ilideo, 211 - MIV'llItI*n 1. nil d'Ood
21|5I 11S. 7111, 158 CI 2(9.59 1. lid 133
tri

‘lhe words "lit the iiistimri*" of Ihe
ow ner signify .it the motion id. (eeleeni;
al lead, kimulrd|#id fnhhi (\t lcv, |
Ala kn 25<MI9ltn

Employment hy owner of his agent
is necessary. Tm bind tls* building
under a im<hatmV lon fX l.dm ami
liigji*rial> fiiini*b«d. llieie muv | an
employment by Ibeownei id (In* buitdnig
or Ins nutinni/id agent t'nbh v (e lev.
4 Alaska 251 ilillin

Person in charge of work most he
employed hy owner lo he statutory
ngent. — To con iitnP* the couli.itlor.
subcontractor, (iiihiteri. builder, or other
per .m h.ving cliaige of tin* ioii*irm lion,
nltenition, or repair, m wimle or in p ot,
ofany building, Ihe sta agi at ol the
owner, such permn have been
employed directly or indirectly nt the
instance ofhttr)]e owner,kor Ins corlwel?tiona(l
aﬂini. Crihb v. Cnskov, 4 Alaska 25(1

Hut such person is primu hide
owner's ngent. — This section. AS
3435050 and 31.35.055, construed to-
gether, mean that the person in rharge ol
the work shall prima facie be deemed to
lie the agent IFthe owner, and the prop-
erty ofthe biller shall becbaiged yyilli the
lien under the express provisions nf AS
31.35.050. Ciiscndon v. Wimbhish, 101 F.
2411111 Cir. 19081. See AS 31.35 115.

And If he is not, knowledge and
failure to post notice made owner
liable. —If the person in charge is not in
fad such ngent, the interest of the owner
shall, nevertheless, b- liable for the im-
provement if it is constructed with his
knowledge and be fails lo post notice
disclaiming responsibility. Cascnden v.
Wimhish, 181 F. 241 (9th Cir. 1908L.

Complaint must allege such knowl-
edge. —Allegation ofa complaint foils to

4:11.i5.065

imi | the riipiuemeiil of Hus wilioii that
does not impute knowh*dge of lhe run-
slim limi of any building nr iniproveinent
Morris v. Marsh. 3 Alaska I-tOUOOIii.

Knowledge of the contract of em-
ployment mid consent to its terms is
not tantamount to knowledge of the
actual construrtion of the improvement,
even though the terms of the agreement
may have contemplated its constmilion
Mon is v. Mars!), 3 Alaska I-IOIHHKh.

However, in itial or positive knowl-
edge Is not required hyihis sectipn.
l.ubav v Northern Mining WTioding
f.Ake ku L'IKHIMI.

Since knowledge limy he Implied.
Knowledge ill a legal seiea* may hi- mhi
live or implied The inipliialiou of know|
edge aiisi'K when Ike pintv to he .harped
J., sthiwii lo have laid knowledge ol ee«li
facts and circumstances as would lead him
hy lhe exercise of due diligence to a
knowledge of lhe principal fad. | ahav v
Mm thern Mining & Trading Co.. 5 Alaska
134 IHI141.

Men nttnclic* to Luililirig run-
stnieled hy lessee as part of lensehold.
— Where a lease provided that construc-
tion of a business building on the property
hy the lessee was a pm| "f the considi r-
ation. hut also provided that the building
w.i* to "attach to the said realty as a part
thereofand become the property of lcMur”
upon the expiration or termination ofthe
lease, us lo n materialman's lien, the
building had become on integral part of
the leasehold estate, nnd was not an item
ef personal property to be considered
separately from the realty upon which it
was constructed nnd the lessee’s interest
in thnt E}alty. Clay v. Sandal. Sup. CI. Op.
No. 74 File Nos. 80 (al. <I>l, 309 IVJil 890
(19021. . .

Hot Is confined to leasehold if owner
posts notice. — If the work is done for a
lessee ofthe properly, liability is confined
lo the leasehold estate, if Ihe owner had
nn knowledge of the construction of the
improvement, or if, having such knowl-
edge, he gave notice that he would not be
responsible. Cnsenden v. Wimhish. 1GI F.
241 mill Cir. 1908L.

Mortgagees nnd henefieluries of
deeds of trust nrc notrequired lo post
nOtiCESﬂf nonresphnsibilily in order to
protect Lgiven statutory priority. Lynch
v. McCann, Sup. CI. Op. No. 859 (File No.
11421,478 1'2d 835(1970L.

A beneficiary of n deed of trust is
not a "person having or claiming nn
interest In the land" within lhe intend-

W kItlY l>m5

IIOiiI oI tin- setlinii  Lynrli V M]C.lOI.
p No *59 (File No Illji, I7TH

1835 9™’
’I he I*io lit i.irv of ti dn-d of i
a having or ckimnrig A mi*
in the Lillll" lor piif»r*i". of tin* M-ilmn.

j, not piolfiled agam*l MAH*rior no-
doom*' In-0s hy [Hi*ting and retordmg
Pollces of iioiili -poll ibihty. Itiaii-l v
'list Fed. Sav & l.onn A sii,Sop Ci Up
No (i5H <File No* 1119. LI5T*, 47% 124
MIVI97Mi

Selierne of priorilies lint nven nmr
hy posting nuliccs rif nnnrcspaunsihil-
y Mnilg-ig™ "d_biefto Ino  «l

-idi ol lio"l r.*'l ii'i p» Lnolo* .l
th”tI* poii ohililv. Hid it Ib-v do. ihe
liolu 2» di»qliol OVIIOIM- 111" silnior nt
priorilios L.Lipli b«d m AS 31 tMi'}§
'iand v. I'm LFml Sav & Miin A '

Cup_ ('( Up *lib- No  [Ifi
]J’.)SIE l<Hp2rl * U'"’"’
A meili.oii*’ Innor li.i* pnmlv ovit

i- Irt-ngdiiiaiv *] ji el of iru*-( ul tin-
rienl i.il <on iiu<ion mol*
3135(150 i. Midb *s of H. i th
lipnnlickir) ol lie- rbed of ! p--t*
iir liie of «ioiio-*hiii*ilnlily lh.md v lir i
Fi Sav. & h'.in A*s‘'n, Sup. Ct up No
de N.* 1119, 115U. -ITH P 2d »2

9701 ) m )

The h'gislaluri'. AS 34 35 (Hill »c.
piuviib'd that riiechauiiV lienors perlomi-
ing original nui*tnulion shuuld have pri-
ority over earlier Mfiirilv mliie.*ts lhe
scheme of prioritii-midered hy the legisla-
ture in the circumstance* of original con-
struction would lie defeated il beneficiar-
ies of deeds of trust could attain priority
over mechanic.-' lienors hy posting notices
of nonre*poiisiliilily. Brand v. First Fed.

av. & Loan Ass'n, Sup. Cl. Up. No 1558

ile Nos 1119. IMIk 478 I*2d K29
i197ib.

The lien of u secured party was not
treated as nn “interest in the bind" for
purposes of this section, the notice of
liuurcsponsibilily section, since if il were
so treated a secured party coulgmattain
priority over a mechanics' lienor \Lorigi-
nal construction. Brand v. First Fed Sav.
& Loan Assn. Sup. Ct Op. No. H58 *Kile
Nos. 1119 .11511. 478 IV]d 829 «1970*.

Sufficiency of posting of notice. —
See Turner v Enstroin. 5 Alaska 118
119141,

Applied in Bussell V. Hayner. 130 I*. 90
191h Cir. 19041; Stephenson v. Ketchikan

pruce Mills. Inc.. .Sup. Ct. Op No. 332

ile No 5HG* -112 I'.2d 4981 HHilii.
Quoted in Jorgensen Co. v. Sheldon. 2
Alaska 807 11905).
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Kliiliil in Iliiiiiiliinni v. Ili%iiiinil, 1 SuOlrtfncynfiinliri.uiiilirM.iliiii.iin'1..
ALi'k. <1I<tlh in> nntici'liy mvnir n( iiniiii.sKiiiMInlily

|II*I|fr|]r* IBHT 'S Swkx e meri'Nuirv Inim v i uniIinmii'n Inn n5
niLiirrnl rrfrrem'i'v. w0 Nntirn nf
miiiti-[...ii .ilnlil>. AL 7.

Src. !11../'15.(1(17. lii'cording notice of rifrlit to lien. A milinl nf
right t» lien m;ty lie recorcled hy n claimant at any time alter entering
into a contract for lahor, material, service or cijuipnicnl furnish™.! in
connection with the construction, alteration or repair ofa hiiihliug or
other improvement. The notice shall he recorded in the same manner
as specified for lhe recording nfn claim nf lien tinder AS 111.05.070

IS -lch 175 SL.A 17Kl

See. IILH5.0tiH. Time periods for elaiming liens, lal Ifa milire of
cnmpleliini is not recorded hy the owneras provided in AS111.15071. a
claim iT lien shall lie recorded mil later than 110 days alter lhe
claimant

111 completes the construction contract; or

(21 ceases to furnish lalmr, material, services or equipment for the
coastruclion, alteration or repnir ofthe owner's property.

till If a notice of completion is recorded hy (In-owner as provided in
AS 31.115.071,

ill The following shall lecord a claim of lien or a nolice of rigid lo
lien not later than 15 days alter lhe notice of completion is recorded:

(Al a claimant who has received advance notification of the dale
that the notice of completion is recorded as provided in AS
31.35.071(nl(21;

iH) a claimant who has not given a notice of right to lien as
permitted in AS 3't.35.(1IM;

(2) the following shall record a claim of lien mil Inter Ilian the lime
specified in (ulofthissection:

(Al aclaimant who records a notice of right lo lien before or within
the period specified in 111 of thi.. suhsrcinm;

IB) a claimant who has given a nolice of iiglit lo lien hut who has
not received advance notice nfthe date that the notice of completion is
recorded by the owner as provided in AS 3-1.35.07linli2>.

(¢l A claim of lien is enforceable only if recorded hy a claimant
within the time specified in (al or (bl of this sectien. (5 2 ch Gl SLA
1979)

Itifi
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NOTES TO DECISIONS

I*Ililor*n nulcff. — Tin'ran *annotated
In In\v weri' drcidcd under AS 31.35 07(L n*
il i *li*il prior lo the 1178 amendment.
I'ni hut subsection Ibl of dial m-liuu con-
o mcd die timr period for claiming; lien*.

‘lime for filing is monilnlory. — No
lilieinl construction is permitted lo be
applied lo the mnndulory requirement
that the claim nflien must be filed within
lhe specified time, in order that it may
limime an actual lien, instead of a claim,
and may charge Ibe property with n
special statutory liability. Irvine v.
MePmigall, 5 Alaska 300 119151, rov'd on
oilier grounds. 4 Alaska Fed. 430. 2.15 K
HMHdAHHCIr. 1910).

A imlire of lien must nliow dial it
wiis filed within (be time prescribed
by statute. llinom v. Mr(lliikev. 7
Alaska 310(10251.

A lien is not effective or valid unlit a
written claim of lien Inis been filed fur
record willi die recorder or die rcrunling
district in which Ilie properly is situated,
within 00 days from completion of the
service or delivery of supplies. llriniks v It
& M Consultant*, Inc., Sup I'l. Op. No
2107 iKile N) 40221.013 IVid 298 [1WIil.

Time fur filing contractor™ lien may
run from construction of part nf build*
Ing. — Ibis section and AS 31 35050
must be read and construed together, and
as applied fo. an original contractor, in
computing C.Ctime from which be must
file liis claim of lien, they provide that be

of the completion of bis contract nr within
00 days from the date tho construction of
the building*, or nny part of such const me*
tion, under the contract. Bloom V.
Mcflu>key, 7 Alaska 340 (1925).

And lien for mntcrinls may be filed
before building is completed. — There
is no prejudice to nny substantial right of
the owner of the building in the filing ofa
lien at nny time nfier the mnterinl is
furnished, and before the completion of
the building, and a lien filed before the
cumplelion of the building is not filed

prrm.ituielv  Antic lumber (» v
Borden. 211 I 5(1 «fllli fir.l. trrl denied,
faltll*s. 701.35S I't 200.501. Kd lit

The fuel that lhe coil of lhe last
Items furnished i* small in comparison
with the overall cost nf u building does
not defeat a lien, where it appear* that
the furnishing of the materials was done
in good faith and in the normal cour«* of
business, and not for the purpose nf ex-
tending the time lo file n claim of lien
Stephenson \. Ketilukun Spruit* Mill*,
Inc., Sup. ft Op. Nh. 332 IKite No 5H0.
112 R2d40fil[Pli»b.

Lirn for exlru labor und materials
must lie filed Oil days after furnishing.

A laii kérextra lilmr and materials
supplied niidi-r an agreement separate
fp'in the migiit.il contract i* required to
I*e filed witliiii 00 day- ,ifp-r rr*Mli*m of
Ilie labor and the loriiishing of the niate-
rials described in the claim of lien (Jillis
v. thlhtie. 13 Alaska 55. 1*1 I 2.1 872
tolli fir 195IP

After filing, lien date* bach to com-
ineneement of work. — Allleaigh the
exact time the lien arises is not spelled
nut, the dear import of this section istliat
nlP r the me*luinic's claim i« fill'd a ben
arise* wlurh dales li.uk to the rommence-
menl of the work and is lo I*c given
pieference over any encumbrance or lien
attaching alter work commences Kel
Weatherstrip Co. v. Itankin, 15 Alaska
201. 124 K. Supp. 555 tl). Alaska 1951).

Initinl rccr.rdntlon of mechanic's
lien claim constitutes inquiry notice of
the lien In a subsequent purchaser; a
mechanic's lien claimant, in order to pro-
tect his lien, does nut have to record a
notice of lis pendens when lie later files
suit to foreclose the Hen. First Not'l Bank
v. Dent. Sup. Ct. Op. No. 2839 (File No.
7728* fiH3I'2d 72211984k

Lien claim held to have been timely
filed. — Sec Mi(ford v. Prior. 353 F.d
55019th Cir. 1003).

See. 34.35.069, Acknowledgment of right to lien, (al A person
other than nn individual as defined in AS 31.35.120 may not claim a
lien under AS 3d.35.050 — 34.35.120 for furnishing labor, materials,
services, or equipment to a person other than the owner of the real
property being improved unless at lhe time the person records a claim
of lien as provided in AS 34.35.070 or a notice of right to lien as
provided in AS 34.35.067, the person also records tin authenticated
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copy of un acknowledgment of right to lion received Irnm tlio owner.

(NI An acknowledgment of right to lion must lio signed liy tlio
owner, bo dunominutod "acknowledgment of right to lion." nnd stole:

(I'l tlio effective date ofthe acknowledgment;

(2) the name of the person to whom the acknowledgment is
directed;

(3) the iinmo and address ofthe owner;

(eIl the name and address of tlio lender providing construelion
financing;

(fil the name mid addres-. »I Iho person who is lo furnish lahor.
m aterials, services, nrequipment;

(fil the real properly being or intended In ho improved or directly
benefited, with a lopal description sufficient for identification;

(7) a briefdescription of the labor, materials, services, or equipment
to he furnished to the person named in Ifil of this subsection;

(Hi that the owner acknowledges the right of the person to claim a
lien to secure payment for the cn.-t of lahor, materials, services, or
equipment furnished by the person named in (fil of this subsection for
the conslruction, alteration, or repair of improvements on the owner's
real property.

tel An acknowledgment of right to lien may stale its duration. If no
duration is staled, the duration oran acknowledgment of right to lien
isone year from the effective date stated in lhe acknowledgment.

Idl Unless an acknowledgment of right to lien states that the owner
will acknowledge lien rights only for certain types nr quantities of
labor, materials, services, or equipment, the acknowledgment applies
to all labor, services, materials, or equipment furnished to the person
named in the acknowledgment nnd used in the construction, alter-
ation or repair of the owner's real property. I8 2 ch fil SLA 1)7DI

Sec. 34.35.070. Claim of lien, (al Subject lo the provisions of AS
34.35.060(a), a claimant may record a claim of lien after entering into
a contract for the construction, alteration, or repair of a building or
improvement. A claim oflien may not be recorded later than the lime
specified under AS 34.35.068.

() Repealed, & ch61SLA 19M.1

(c) The lien shall bo verified by the oath id'the claimant or another
person having knowledge of the facts and stale

(1) the real property subject to the lien, with a legal description
sufficient for identification;

(2) the name ofthe owner;

(3) the name and address ofthe claimant;

(4) the name und address of the person with whom the claimant
contracted;

5 PH00 Plini'KKiy K ry

(51 a general description of the labor, materials, services, nr
equipment furnished for lhe construction, alteration, or repair, and
the contract price of the labor, materials, services, or equipment;

(fil the amount due to the claimant for the lahor. materials,

services, orequipment; nnd

(7) the date the last lahor, materials, services, or equipment were

furnished.

(d) RCPIHld, 819di ITSSLA 1981

(o; /Repealled, $ 19¢ch 17SSLA 19%8.1

II1 A violation ofthe provisions of this seelion places the violator in
lhe position of guarantor regarding another person who sutlers
damages which are proximately caused bv the delation. 1$ 2615
ACLA 1040;nmS | ch HOSLA 1074. mu I,2ch 123SLA 1077;am

S 5, (i, 10ch 175 SLA 1078;am Is'

NOTES TO

MililurN note*. — Many of llit- cases
annotated in Ilie notes Mow weie d*cidi d

fiey | his section ns il existed prior to tin*

iiuiidmi'itt

No lien exists until the riniril of lien
is filed as piescribed hy this m lion
Irvini* v. McDougall. 5 Alaska IHV *1915).
rov'd on other grounds, ¥ Alaska Fed. -L11,
2lf»F. BMHIDINCir. 19ffi».
l]ﬂm:structlon of introductory lan*

of subsegtion (c) mandated. —A

construction subsection Ic)i5» ns it
existed prior to the 1978 amendment Inow
the introductory language of subsection
(c)] which requires that tho claim of lien
be verified by Ilie oath of the claimant or
another person having knowledge of the
fads as essential to the existence of the
lien, is mandated 1l A.M.S. Co. v. Klectri-
cal Contractors, Sep. Cl. Op. No. I-115
Zile No. 2871), 50.1 IVid 258. modified on
other grounds, 5GGP.2d 101211977).

Policy considerations underlying
verification requirement. — The le*
the legislature's awareness that nclaim of
lien adversely affects the title to the
property nnd its alienability; that the
claim of lien can have nn injurious impact
on the credit of the owner of the property
which is subjected to the lien; and that the
claim of lien can lie used as a vehicle lo
coerce setHeine: ' Iroin the owner or the
properly. ILA M.S. Co. v. Electrical (‘nn*
trailers, Sup. Ct. Op. No. 1-115 IFile No.
2HT71), 553 I*2d 25H. modified on other
grounds, 5(iG P.2d 1012 (1977); linmk-* v.

VM ilil SLA vyl

DECISIONS

It & M t'orisiillanl*. hit , Sap t'l Op No
2107 11 lie No 1922i. Qi | P 2d 20* «P.Htlr

Itcnsonnhlr basis exists for verifier**
lion requirement. In hg'.. of the
iinpoilnnt polity con-ider.itioiis under
lying tin* verification requirement, there
exi-ts a rear- talde b.t-i- for the legi-la*
lute's determination that tie* -ignificance
of filing a hen rlsiim hi* made clear to the
In n claimant lliimigh tin* rnjiiirement ol
verification and the possibility of perjury
prosecution for verifying n false lien
claim ILLA M.S. Co. v. Klectncal Cnntrac*
tors, Sup. Cl. Op. No. I-115 *File No.
2871). 503 P 2d 258. modified nn other
grounds, 5GG 1VJd 1012 11977»; Ilreeks v.
It & M Consultants. Inc., Sup. Cl. Op. No.
211)7 tFile No. 1922).011 \2d 2GHII9HOi.

And no latitude Is permitted eon*
corning such requirement. - (oner-
ally, some latitude is permitted by slat*
utes as lo tliu form in which the oath or
afTirin.ition ns to Ihe truth of llie contenlK
nf the lien claim may he administered,
and substantial compliance with such
form is often sufficient However, there is
a significant distinction between those
portions of Alaska mechanics' liens stat-
utes which arc remedial in nature, and
those poilions which urtirulnto manda-
tory conditions precedent to the very
creation ami existence nflIn*lien. Il is tlu*
latter aspect of Alaska's mechanics' and
materialmen's lien statutory provisions
wliiih is al issue in n ca-i* concerning
whether nn ullianl nr claimant must
swear In tin* linlli nf tlu* mnletlU nf the

Hi!
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claim. 11.LA M.S. Co. v. Klcclric.il Conlrac-
lor*. Sup. Cl. Op No HIT) iFdc No.
287". afil I*2d 25R, modified on oilier
grinds. flili »2d 1012 <l)77>,

'llu* operative, substantive require*
men! of subsection (c) is ti nt (lie claim
Ik* verified; Ih.it llie verification 1k? "by
oath of the claimant" simply describes the
means or procedure to ho followed in
verifying llie claim. Therefore, subslan-
lial compliance with the formal require*
mini nf nn oath is sufficient Anchorage
Sand & (Snivel Co. v. Wooldridge, Sup. Ct.
Op Nn. 2211 (Kilo No 47(5.. GUI I12d
1011 (198th.

Verlflention requirement suhstnn-
linlly unchanged. — Although Alaska's
medianic.s* and nmleriilmen's statutes
have hern substantially revised in recent
years, the verification requirement of sub-
section Id of till*, section has remained
suh-tinfinity unchanged. Anrhoiage
Sand A (iruvel Co.v. Wooldridge. Sup ft
%M\Jn. 2*211 (Kile Nn. 17I»5». CIO I*2d

Imu

Cluims of lien are mil valid liens
where there is failure lo meet llie
verificnllon requirements  of kiil'mc*
tion Ir»(5* as it existed prior lo Ihe 197M
nmendmenl Inow (lie inlindiicioty lan-
guage of suli-rctimi (c». H.AA MS. Co. v
Klectric.il Cunlniclor.H. Sup CI. Op. No.
H1S iSile No. 2H71l. SOI I*2d 258. modi-
fied on other grounds, fdiO I*2d KH2
11977*

No particulnr form of nnlh or affir*
motion is required — hy Alaska law,
other than that when @notary certifies an
oath or nlfirmution. the oath or affirma-
tion musi In? made in Ihg notary's pres-
ence. Anchorage Sand 3 Gravel Co. v.
Wooldridge. Sup. Cl. Op. No. 2211 (Kile
No 47(551,011) P.2d 1014 (198(1*.

What is verification. — A verifiraliun
is a sworn statement of lhe truth of the
facts stated in the instrument which is
verified. I1LA.M .S, Co. v. Klectrical Con-
tractors. Sup. Ct. Op. No. MI5 (File No
2871». 5(11 P.2d 258. modified on other
ground#, 600 I».2d 1012t1*J771.

When n lien claimant, in the presence of
n notary, alfixes his signature lo a written
statement incorporating the necessary
elements of a claim of lien, and the notary
certifies this net, claimant Ims substan-
tially complied with the requirement ofan
"oath." Anchorage Sand & Gravel Co. v.
Wooldridge, Sup Ct. Op No. 2211 (Fill?
No. 47i"mi.0191'.2d IOHIIiHOI.

A vcrifienlion differs from no ne-
knnwledgmenl —in that the lalter is a

Alaska Statutes
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method of nulheittii.ikni: an iiistiunu nt
hv showing that it was Ihe atl of the
person executing it I AMS Co v fin e
iricnl Contraders. Flip ft Op No 1115
(Tile No. 2871*. fil'd I' 2d 258. modified on
other grounds, fdili I* 2d 1012(19771

An nrknnw leilgiueiit is not sufficient
to satisfy a mechanics' lien statute which
requires verification ol tlu- claim of lien
hy the claimant.Il A M SCu. v. F.ledri-
cal Contractors. Supft. Op. No. I-1I5
(File No. 2871» 5(11 I*2d 258. minlified mi
otherground(, filifi I'2d [ilI2H977i

Corporate acknowledgments allix* d to
the claims of lien do not lonslilule sub-
stantial coinplinmo with the verdit'alimi
requirement of KiiliH'dion ir*5* of this
section as il existed prior to tlu* 197H
amendment Inmv the iiiliuducimy lan*
gtiage of subsection (ell undrt \S
A115.1¥20. 11 A MS Co v F.Intlu d fen-
tractors. Sup ft  tip. No11l5 »File No.
2M71*, 5051 1'2d  258. modifiedon other
giminils, Hfi<i 1'.2d In12 *1977%

l.leu claim need nut contain ii state-
ment that the laloir and mulctLil*
were furnished nt llie request id the
owner. Culling v llullcidick. 11 Ala ka
2(59. 188 F 2.l MI* «IUli Cir 1951»

Statement nf demand must lie true.

Il is Mcrc'S.iry that llie statement nf the
lienors' demand contained in Ihe imtiies
should he the true amount due. aller
making deduction* for all jt:st credits ami
rilTsi'K hut it is nut necessary that Mich
shall he expressly slated in the notices
filed. Irvine v. McDougall, 4 Alaska 702
11911%,

Inclusion of improper item voids
lien. —Where a lien claimant includes in
his lien statement an item not emhuiced
in Ihe statutory lien, for lahor, such nn for
expenses of transportation, he loses his
lien llooin v. MtGluskey, 7 Alaska 319
11925*,

Unless mistake is honest and items
limy he separated. —The fact tfmta lien
claimant includes in his claim, through an
holiest mistake, a claim for services for
which Ihe statute gives him no lien, will
not defeat the lien fur oilier services
within the statute also claimed. if the two
can he separated. Irvine v. McDougall. 5
Ala-ka 229 (1915*. fling Pioneer Mining
Co_ V. Drlo.elie. 185 F. 752 (Ulll Cir
i

Failure to Include mimes of all
owners dues not invalidate liu»\'c. —
While this section leqtliies that Ilie notice
id lien recalled shall contain the names ii!
the owners, or reputed owners, of the
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gnmiid upon which the lien is claimed. il
is well estnhlislied (hat failure lo include
all of the owners dues not render the
notire invalid, hut that it may Is*enfom d
against the owners named Turner v.
Kn*Irnm,5 Alaska 118 (1914*.

The only effect of the omission of the
mime of any owner is to exempt llIs
interest from lhe operation of tlTl lien
Turner v Knslrom, 5 Alaska 118 l9141.

Nor docs failure to include district
where property Is located void notice.

It must appear somewhere in lhe
complaint that the? propcity sought to lie
dunged with lhe lien is situated within
the jurisdiction of Ihe court, hut it does
lint necessarily follow that the notices nf
lieu are absolutely void, simply ltccnu-e
they do nut contain the name of the
mining district or political division in
which llu? mining claim is situated livine
V. Mi Dniigall. 4 Alaska 70211913*,

To hold that notices of lien rre ah-o-
lulely void for the reason that they do not
contain the name of the piecim| in which
a quart/ mining claim is located, when
the piecincl is named in lhe compl.iiul lo
which lhe several notice4 are attached as
exhibits, would he n fail ~ #give to Ihe
lintires of lien Ihe liberal .islrmlimi (u
which they are entitled in ordei thnt the
very purpose of Ihe statute may not he
defeated. Irvine v. McDougall. 5 Alaska
2H I

Ifdescription Is otherwise sufficient.
—IL is not absolutely necessary that the
name of the slate or territory, nr of the
legal Milidivi.sion thereof, wherein the
premises to Ix» charged are situated, lie
contained in the notice of lien, provided
there is sufficient in the notice, taken in
connection with nil the circumstances and
lhe place where lhe notice is filed or
recorded, to apprise patties dealing with
the property that a lien is claimed
theicon. Irvine v. McDougall. 4 Alaska
70211913).

Description of property sought to he
charged with lien held sufficient. —
See I'eca v. Huddleston. 5 Alaska 21!
119151, .

Complaint must show notice com-
piles with this section. — Since this
section requires that the notice uf lieu
filed with the recorder set up certain facts,
where the plaintiffs allegation as to the
notice of the lien fails to show that lhe
notice filed contains these statements.
Mich statements would not even substan-
tially comply with Ihe statute, and hence
lhe lien would not lie created. Jorgensen
Co. v. Sheldon, 2 Alaska (507 (1905*.

I'ltnPFItIY

N.3BOD

Or notice should he pleaded verlm-
tiin. - Not (*nlv Ji'iold plimlills stale the
GHi nli.il fnrl*. im required by till- m (limi.
li.it 1he heller piurtne would m+lo ph.nl
the notUe verbatim. *r ntlaeli a copy
theieof ami mala* il a p.ul of Im<emu
plaint. Jt»rgeii*i*n Co v Sheldon.2 Al i-h.i
fill? (19115".

Substantial compliance with Ihe
verification requirement Is sufficient.
Skphrn.mn \ Ketchikan Spruce Mill-.
Inc..Sup t1 Up Neo 112 (File No 5sfii,
412 1*2d 19(fi IINiM(

The form ol o.ilh followe | hv ilu* word*
"rub eribid and *-woru to heliire me,” oud
the notary public's signature. amount** in
Mibstanrt* to a leilificale bv tiu* uoi irv
that the claim of lien was verified hv ihe
oath of llie claimant Shplun*m v.
KeUhikun Spru>*e Mill*. Inc.. Sup Ct Dp
No 112 (File No. 5mp. 112 I'2d 19ii
'|9lilil,

I.nek nf elainiiinl'H signature on line
following form of oath held nut to
invalidate lien. - See Sieplien*-on v.
Kekluk.ui Spime Mills. liie . Slip CI Dp
No 112 'l-il No 58«' 412 I'M 43
1 9I5iii

Itule for testing sufficiency uf com*
plaint is stricter than fur testing notice
itself. - While mechanic's lien statute*
are to be liberally ci nsUtiod. with a view
to effecting siib-tunli.il justice, a ilifieicnt
rule should In*followed in determining llu*
elTeci ol the pleading in an adkm to
foreclose a lien, e-pecinlly where the
pleading i>questioned nt an early stage of
the action. frsm t*w rule In he followed in
determining the sufficiency of a notice of
lien, which lhe lienor cannot cmred or
amend afier ilu* lime limited for filing has
expiied. The complaint ill ai. action n! Un-
kind should state all the iiltiuiate facts
necessary lo he eftahlishcd upon the tnal.
Irvine v McDougall. t Alaska 702 119131.

llurden is mi lien claimant to prove
euuipliance with section. —The claim-
ant of a mechanic'* or laborer's lien ha*
the burden nf pmnT to show hy legally
sufficient evidence tlu* accrtinl of the lien
under the termé4 of the statute which
ere lies it as well a* under the termsof lhe
contract under which the work wag done.

Irvine v McDougall. 5 Ala-ka 22(11915*.

citing Pioneer Mining Go. v. Delaiiiolle.

185 F. 752 dltli Cir 19111

Cases In which verification require-

ment applicable. -- The decision in

I AMS Go. v. Klectrical i'nii!rafios.

Sup. GI. Dp. No. 1115 IFile Nn 2N71L1515

I"2d 258 119771 leipiiring venlir.ilioii
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lli.it llir fniH H.titd in lien rliiiin* lire
enn*, will In*ullimvitr nppliiildi* only lo
eln*fo llow iri[*1.(*iim%in wliiili In.il
won oimmi nm| prior In May (i. IH77. Imt
wliirli have not lorn Milimilinl lo die
tnvr uff.ut fur dm-itm; 2. Cmv»in which
pitor to Htiliiuivniiii lo tlu* Iriir of fail for
ilrri-oon Ilo'ii* Itis Inmi an r*pii'm olijrc*
lion liml llu* verilirtilfnn nlincluil lo a
Inn ilinii fails io nii'i'l the ri‘ipiiri‘iiii‘ilK
of siiliM-tlion (rnfii an il uxi.-Ilvd prior lo
Iliv 1Ni7H (iiioioliio-iil Inow iln* inlioilor*
lory Inuipnip.v ol HilisM'liun in|. :|. Cumm
hi wliiili llu* 1lia) miiilitolii'i'N iiflii Ilie
iLili* ul our opiiimii; ami 4 C,n s pvudiui’
on dirvti ap|K-.il mi Ilie date ol our opin-
trial murt ami lhvrmfler (iMvrlvd a - an
ismiv on apHM| tli.it die ve*rifacilioii . I*
Liilu'il to a Inn claim fail- lo nirol liv
inpiiivnii'nls of nuhsi‘i-tion itnfti as n
exiled prior to llie 1U7H ainemliio ill
HAMS. Co v Mhilriidl Conlrarlor>.
Sup CI Op No. Illa iKilo No 2X711.5111}
IMM THI2 (111771

Siilisi'i'iimi if» fuiiliiiriN only 1 ¢lan*
Fiuir«' uf Kiiuruiitvi', mjl of r.  Hlia-
Inlily. Itolu-Irial Power & lLiphliiia otp
v. Weslern .Modular Corli.. Sup. CI Op

No 22%Il iFill* Nos [Hi.l. .| 171ii. 1J2.1 P 2d
2IM LLPMLL,
Intent of Miliseclion Ift. - Il the

h'risfaluii> had meant suloetlion «* lo
cncoinp.isn claims in llie naliue ol
(Jisp.irateiiient of litit* free fioui (he lie*
fen«e of privilep', dial intention would
have liven more directly expressed and

Iniiluui;o of pi.ii.uitv would liol have
Iniii ulih/ed  ludu-Inal  I'oiiir
laphliiu* Carp v. Westerii Modular Corp..
Slip. (!] Op No. 22VI Ifile Nim 1llid.
ol171ii.IS2:i 1*2d2U1 (PH .

' lie term "ttilurantor™ an ii-* d in the
statute diMs mil e>pn-s die hahilil> of a
wronmluer to his \ulnn cxcipt hi lhe
sH'i ial rase where Ihe hi lim is [iieveitle«|
from rolletlitu! a delil imul |y anolher
heraune of the wroiiploer's ad litdu-Irinl
Power&IaPhIiiii: Cmp v Western Minin
lar Corp., Slip Cl. Op No 22V.I<I*ili Nn-
IHi, 1714 1i2.tP2d 2] el*«s|i.

Aliplieoliilil> of suliseiHim Hi.
Willi lhe fep>eal in HI7M ol suliM'rlioiu nil
and 'el of dii* itvcliuii, die supreim* rourl
of Ala-ka roeopii/e> dial il is dillhull.
dioiii.'h perhaps liol jiiix»s (.J,-. [0 jm.ii;
ine a .situation lo wliiili milm dioii ifi
would apply Imlu-liial Power»V Liphiinr
Coip \. Weslern Minhilir Coip. Sup t'l
Op No 22V!ihie No-. Il 1. [7IS». li2d
P 2+ 2111 1115811,

Ciuinli neticin of former stilinei liuiis
(hiand (ill. -S e Kiotiiier IChl: & S md.
v Ih'fil-life \« Hille., fin*. Sup I'l
ﬁ)l%l\lllo 202'HhleNo HIHP.iil7 [2d .nil

(/oi led ill dolm-on v Slale, Slip. Cl
IOIg/é\l_o, lium1l'de No :12-r..r.77 P2d7mi
i

(iled in Toil.ko Kornian Knj.invvts v
Peid.itul Vi .linns. Sup. I'l Op. No 27a7
tFile Nu. liLV.h. (».! 1" 2d 7r.piPIH.II.

Cnllaleriil references. = fid Am. dur
2d. Mi'clianics* Mens, 5) IH7-2.17.

See. 'M.,15.071. Notice of completion, (n) Tht* owner of real

811502 V "5 s ¢

tl) lhe dale of completion of Ihe building or other improvement;
(2) the name and address ofthe owner;

13) the natureofthe interestorestate ofthe owner;

(«ll the legal description ofthe properly sufficient for identification:

and
15) Ihe name ofthe general contractor.

(cl /feliealed, 9 O Ml 1LSI.A UL

dIl A notice of completion is not effective il recorded heline
completion.

tel lalinr, materials, services, or equipment tin nislied alter a no) ire
of completion is recorded In satisfy warranty olilimilinns or lo rene dv
defective or unsatisfactory constmetinn. alterations or repairs lor
which no additional consideration is owed to the person furnishing the
additional labor, materials, services, nrequipment dues not result in
lien liability under AS 34.35.051) —34.35.120.

tfi |[Effective Jamimy 1, I9H(i| After recording a cominim interest
community declaration under AS 34.08, an owner may rreoi'd a notice
ofcompletion under this section as to each unit alter completion ol Iho
original construction of each unit id"the cnniiimii interest community.
tS 7 ch 175 SI.LA 1978; am ii 9 ill til SILA 1979: am i) 2 ch 95 SI.A

10851

Flfvrt of nmendmenK — Ilul IMHt KdiliirN iinlvs. — I'rini In lami.uy 1.
aimmdmecnl. I'fTvclive Jan H5, in  IPHIi. MiliM'Ctym »fi rvadn. "Aflvr ivmrd-
mIM ilinn «fi Milislidilfil inlvr-in® a condominium dviliinilivu ;i* pm-

csl nmimunily" for "condominium,” "un-
dvr AS IM.08" for ‘ns provided in AS
:n.07.010 —ni.07.M0 lllori/.onlal Prop*
imm Itcgimes Artl,” "unit" for "apnil-

" nnd "unit nf The common interest
cimwmmity" for "condominium apart-

vidvd in AS .11.07 tlinri/nninl Pwpvily
Kvp.imvs AcM. an nwnvr may rwoid u
nolicv of cnmplvlion undvi iliin x'dmn na
In mill uparlmviit nflvr tomplvlinn of dp*
oni’in'd rnn-Inirlnni of varli condomin-
ium .ip.irlmvnl"

property thnt may he subjectla a lien under AS 34.35.050 _ 34.35.120
may announce the dale of cmnplelinn nfa building nr oilier improve-
ment cm lhe properly hy

(1) recording a notice of complelion alter completion of the con-
struction, alteration or repair ofthe building or other iniproveinent in
the office of the recorder of (he district in which the building or other
improvement is situated; und

(21 giving notice ul least five days before the recording ofthe notice
of completion to nil claimants who have given u notice of right lo lien
or a stop-payment notice to the owner and the lender prior to 10 days
before recording a notice ofcompletion; the notice imi.d include a copy
of the notice of completion and a statement advising claimants that a
notice of completion will he recorded not earlier than five days after
the date of Ihe notice.

<b) The notice of completion shall he signed and ‘crified hy the
owner, and must stale
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Sec. 34.35.072. llomI. If the owner uf lhe properly sought In la-
charged with a claim of lien under AS 34.35 050 — 34.35.120, or a
prime contractor or subcontractor disputes the correctness or validity
of (lie claim of lien brought under AS 34.35.050 — 34.35.120. the
owner or contractor may record either before or after the commence-
ment of an action to enforce the claim of lien, in the office of the
recorder in which district the claim of lien was recorded, a bond
executed hy a person authorized to issue surety bonds in this stale
under AS 21, a financial institution licensed under AS ()». or a
national bank authorized under the federal limbing laws, in the penal
sum equal to one and one-halflimes t'l" amount or the claim or lien,
which bond shall guarantee the payment of the sum which the lien
claimant lias claimed, together with the lien claimant's reasonable
cost nfsuit in lhe action, if the claimant recovers on lhe claim uf lien.
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If tlu* owner records n bond under this section, (lie property described
in Ilu- bond is freed from llie effect of n claim of lien under AS
.71.'15.050 — 31.33.120 and an action brought lo foreclose Ilie claim of
lien. The principal on tbc bond may lit the owner ufllie properly, (lie
prime contractor or a subcontractor wim is ulfcelrd by llie claim of
lien.18 2 ch 80 SI.A 197.1;am 8 8ch 175 SLA 10781

Sec. 31.33.(175. Itccord and index of claim. The recorder shall
record the claim in a booh kept for Ilial purpose, 'flu* records shall be
indexed as deeds and oilier conveyances are recpiired by law to be
indexed. The recorder is entitled lo Ihe same fees allowed by law for
recording d. eds and oilier instruments. tS 26-16 ACLA 10101

Collateral references. —53 Am .lor
2d. Mechanic.'Mens. 1 1SO

See. 3LI'5.(IHI). Duration of lien, lul A lien provided for ill AS
31.35.050 — 31.35.120 does not bind a building, structure. or oilier
improvement for more Ilian six months alter Ihe lien is llled. unless
suit is brought before the propercourt lo enforce lhe lien

11) within llint time, or

*2| within six months after recording of an extension notice in lhe
same recording oltice within llie original six-monlh period showing
lhe recording dale and (he honk and page or inslrumenl numher ofthe
initial claim, and the balnnee owing.

Qil A lien mny not be conlinued in force for more than one year
from tlie date ofthe Ming ofthe original lien notice, (ii 2G-1-7 ACI.A
19.19;am 8 1 ch 50 SLA 1955;am 8 3 ch 123 SLA 19771

NOTES TO DECISIONS

Proleelion of lien. — A mechanic's  gjip. CI. Op. No. 2H3UiFile No 772M). IW

lien claimant, in order lo [noted his lien,
docs noi have la record a notice of lis
pendens when he taler files sail lo fore-
close Ihe llea; lhe initial rccoid.ition of
lhe meeh;.'ic's lien claim constitutes in*
gniry notito of Ihe hen to a suhvrqurni
purchaser; and lhe lien chiimnnl may
amend his romplnin! lo ntld, os a defen-
dant in lhe ntlion, the subsequent pur-
chaser of the burdened roul properly un-
der Civ. li. 25lcl. First Nnt'l lInnk v Dent.

P.2d 7221CIS1l

Algdicd in Fronlier Hoik & Kami. Inc.
v. Il.nLipe Vcnlures. Inc., Sup. I'l tip
No. 20211 IFile No Kltnil. 117 Iv2d 3Ul
ItHIMIL.

i(Oolc(l in Stale v. OslInuiic. Sap. IT.
ﬁp No. 20.11 cFile No tasfii. IllI7 1*2,1 ami

asm.

Collnlcrnl refcremvv. —53 Am lor
2d. Mcchunics' Mens. | 251.

53L.B.0 Propriity tH05

See. 31.35.085. Lien fur improving hit or street A person who,
nt the request of the owner of a lot in the stale, grades, fills in. or
improves the lot or the street in front ofor adjoining lhe lot has a lien
upon lhe lot for work done and materials furnished. The provisions of
AS 31.35.000 — 34.35.120 for securing and enforcing the mechanic's
lien apply to the lien provided by this section. IS 26-1-8 ACLA 19191

NOTES TO DECISIONS

A municipal corporation Is n person
under (lie proviNionN of (his section.
Town nf Nome v. Lang, i Alaska 5D3

Sec. 34.35.090. Payment toconlraclor. A payment hy the owner
ofa building or structure ton prime rontracloror subcontractor, made
hrl'ore TO days from the completion of the building, is not valid lo
defeat nr discharge a lion created by AS 34.35.050 — 34.35.120 in
favor ofother claimants, unless IThe payment is distributed among llie
other claimants. If a payment is distributed in part only, then Ilhe
payment is valid only to the extent it is distributed. iS 26-1-9 ACI.A

1949;am 5 9ch 175 SLA 19781

NOTES TO DECISIONS

Applied in Frontier Rock & S.ind, Inc,  Nu. 2029 iFile No. 4l100L OU7 I*2d :101
T ilcriVipe Ventures, Inc., Sup. Cl. Op. 119301

Collnlcrnl references. —S3 Am Jur.
2d. Mechanics' Lions, li 325 el scq.

Sec. 34.35.095. Amount of lien. Ini Except as provided in (cl of
this section, a claimant may recover upon a lien recorded hy llie
claimant only the amount due to lhe claimant according to the terms
ofthe contract, after deducting nil claims of other persons claiming
(hnitigh the claimant for work done and materials furnished.

(hi Repented, S 9ch61SL/\ 19M.1

(¢l An individual described in AS 3-1.35.120110) may recover upon a
lien recorded by (lie individual only the amount due according to llie
termsnfthe employment. (8 26-1-10ACLA 1949;am S I0ch 175 SI.A

1978;am 83 4,9ch 61 SLA 1979)
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§ 31.35.100
NOTKS TO

Insurjinrc {luring working period
itmy In* liMiillli* ilcm. - ("1 nf lirr
li'Utnnce it. ntviT llit* [iti‘GiiH4{ iliirInii
11... winking poiiod was pi.ip.ily n li.ii"
nlli* it.in ttii*'n* Ly 1In* ii-iniM nf ilii-
tnt.Miiiiliiiiriiiilr.trl 1L* m.ilriulnr was
L. L..it. .1 till labor i.n.I mill.", inis. im luil
in* Miliriiiilr Kiiir's M'rvnir with TI" i*x-
ci'l.linn nf phmil.ing tinil jirl t'lnv v.

|

iﬂrﬁlFs_..\. I't op Nn. ili* Nui- M
ntifl I' 70 MMIIou2L
As tuny niilii'Diitrnrlir's SINVIT'S if
'unlrm Inr in lu.iuiil In furnis_rr lhein.
—rinvistnii uf thissertiim lIn.t Lrnutnic*
Inr is enlill.tl tu recover upnn n lien Hinl
hv hiinnnly stirli i.mniinl ts imiy Is-.hii't.i
him prruiiing In the leitiir ..I ho nuiii.u-1
limits n L.nin.rlit's lieu ti-tniiuy In tin-
{imniiiil r.illeil li.r hv his i.n.li.i.t. hut
wiltlil inrluile suln.tllirilelnr" mmviiin II'.

Aiaska Statutes

S f* *\105
UKCISKINS

sorli seqvice*.Clay v.Suii>l.>1.Si.p I'l Op
No 7 1dil.eNos Cil Lit, ilill, O 1" .“.1 Mill
to(>2t.
In nliti'ii.M* 1If riiiitrn.'l, limit of ri*
cuvrry is rifji.iinjiiili> vnlui* nf lulmr

mTMrllnllllr ii ImH\IllmI;/I* In]l 1In11 1ﬂ ’

lull cniiiii.t I'l'm | tin* .ini.iiinl ilu." In him
1j.nL.T thegl.mi.is nf lit*, rmilr.irl, L m tin it

must he Ln T it with the p.. m' liimi.
wllllllher ﬂ I'In nhelnnty is".inhi
*Lei piiiy Inhm nllifr 0o 11,

cn ilrurtnr'* In t. ii-e.iv.uy m.ty he |In|11
In lhe r-a-a.natlo vali the Iihm Ll
m.leriil fitni-li.sl I'liy v N.itul-il. Sup
Ct. Op Nn 71 li-ik* N.n fin ini. .hn. iI.TI
F2.1 Willilllf2i. ... Alel.
IlLIg*, Inr . Sup I n fl-iit.le Nn,
In*2t. 11S I".2il .l II:

Culhileriil refer. NItS. * (. antrIT

Ly the terms uf his ninlrnel. the mulrne* parly t. suit I.. L.Inii-e n.erli inn
Inr WSlespnnsn il fur the furnishing el IM'IALII I'is

See. 31.35.100. Action uguinst cntilrarltir nil lieu. <itl When* a
lien is iim'iiitied utiller AS 3'1.35,0.rill — 31.35.130 lot* wink ilune nr
niali'ri.'tls fiirnisiipd In it priliii* ciinlrarttir, Ilie prime r.iiilr.irtnr shall
ilefeinl an nvlinn al Ilie e.vliense nl llie prime 11MUf.n Inr. and during
the pendency nf Ilie arlinii Ilie owner may withhold friim (lie priine
cnnlraclnr Ilie ainnuiil iil'innney fur wltielt Ilie lien is ivcnrded.

ili) Ifjudgment is given against the owner nr the properly nf lhe
owner upon lhe liens, lThe owner may deilniT from the amount due in-
to hnrnnin due hy (lie owner In the priine contractor the amount ofthe
judgmentand costs.

Ic) Ifthe amountofth';judgment anti costs exceeds the amount due
hy the owner to the prime contractor, r the ownersettles with that
contractin' in full, The owner may reuiver hack front the prime
contractoran amount pai-j hy the owner in excess of the contract price,
and for which the prime contractor was originally liable. (5 20*1*10

ACLA 19:9; am 11 — 13 ¢ch 175 SLA 1978)

Sec. 3*1.35.105. M aterials not subject to process. When a me-

chanic, artisan, machinist, builder, lumber merchant, contractor,
laborer, or other person furnishes or procures m aterials for use in the
construction, alteration, or repair ofa building or other improvement,
the materials are not subject to attachment, execution, or other legal
process to enforce a debt due by the purchaser of the m aterials except
a debt due for the purchase money thereof, so long as the m aterials

have been or ore about In he py.plied in good faith to the construction,
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alleralion, or repair ofthe huiltling, or other improvement. ]$ 20*1-11
ACLA 1919)

Sec. 3*1.35.110. Actions to enforce liens, nil An iirlinn In eiilniee
a lien created hy AS 31.35.05(1 —31.35.120 shall lie Inniighi in llie
superior court, 'file plemlint's, prnrcss, priicliic, nnd priireihire are the
same as in other cases, Kuch claimant is enlilled lo execution lor Ihe
balance due alter dislrilmlion The rlerk of the Mipciinr einiil. iil.nu
demand, shall issue Ihe execution idler (he return nl lhe fillieer
making Ihe execution showing lhe halanee due

Ihl In an action under AH 31.35.050 — 31.35 120 the court shall,
upon entering judgment for lhe plaintiff, allow a tg pari of llie costs
all money paid for the filing and recording of Ihe lit Land a reasonable
amount ns attorney fees. An nrtinn lo enliirco a lien created hy AS
31.35.051) — 3*1.35.1211 lias preference upon Ilie caleittlar ol ttvil
actionsoflhe court amishall he tried without unnecessary delay

(c) In an action to enforce a lien created Itv AS 3135 050
31.35.120 alt persons personally liable and all lienholders whose
claims have been filed for record under . S 3135.070 shall lie made
parlies; all other persona interested in Ihe mailer in controversy or in
Ilie property sought to lie charged with Ilie lien may he made parlies
However, those persons who lire mil made pmlies are mil hound hy lhe
proceedings. The prun "di gs upon Ihe rnri‘cinstire ofa lien created hy
AS 3t.35.050 — 3*1.35.1" | shall, as nearly as [Hissildc, conform in Ilie
proceedings of a foreclosure of a mortgage lien upon real properly.

(S 20-1-13 ACLA 19*19;am S 11 ch 175 SI.A 1978!

NOTES TO DECISIONS

Cmislittitioniilily. — The NilIll Cir*
miil lias held (hut provision fur tin* iwi.nl
of costs end attorney's fee* only In lien
cloiinanls was constitutionally perni
hie. llrnd v. First Fnl. Suv. & |
Ass'n, Sup. Cl. Op. Nn. lifiH II'ih* Nos
111, 1r.-i)migr 81 7il 829 f1ID70L.

There is Llground fur saying dial lhe
allowance of re.isntialde altoriiey fees in
Ihe lien Inw is unconstitutional. Cnscnden
v. Wimhish. 1(11 F. *2 Ifllli Cir. I9118I.

Origin. — This section was taken.
Without significant change, from Ilie laws
of Oregon. llrand!v. First Fed. Sa\lE
lanin Ass'n. Sup. Ct. Op. Nog 1158 [File
Nos. 1118,11511, *178 P.2d 829 119711,

Al lhe time lliis section was ml.ipletl for
llu* Territory of Alaska, and siihsei\iient

llu* I|urtkfll 1.1l alleging inil |.o.vini".
the r-.is P amount ..f ntlorni*y™ f.i *
lie was enlilhsl lo on fore. In uo*. Al.rml
llii-s* pri*ri-ifiiisilos. il was held Ih.il 1.
el.-nti.itit wns mil eolilh-il In un iiw.ml ol
itttnrnoy'sfn**. Il further appears that Ill.*
statutes w*n* om-tru.il us gmnling some
di-eri-Ii'in in The cnurl* in regard ni il.n
ilciniinitiation of a reasntinlilt* nijorn.*y*s
fee. llrand v. First Fnl. Sav. X; laiait
Ass'n. Sup Ct. Op No f.S iFile No-
1110, 1Lali,*17d1" 2dh"™j i |170ii

The apparent purpose of this sec*
linn Is In fnrililnlo vnfnrcemeiit L.y me-
rhnnics' lienors of their rights hy giving
them an nssnranre of costs and attorney's
foes if they prevail in their fnrecliotire
atlinll* grand v. Firt Fed Sav. A L."in

AssII iml o 1159 |F|Ie Nos
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AS ILI'fMM (10 iipplt' to Hrni pro*
\idid for in AS .1I13.LUK)— 11.35.125.
Htand v. Fir | Fid. Sav. O V*n Am’h.
Sup. Cl. Op. No. HIM IFill* . 1L
LU 170 P21 H2Ix 170L

Whili* Mtlisccliiin do of this M*rlioii
tipplii-i only to nii'rlintiicN' Urns pro*
\iilod fur in AS 313.10.10 —31.1.1.120.
lIr.mtl v. *ir. i Kid. Sav. & l.nun Ass'n,
S t'l Op No. 1118 <Kile Nos 11 If).
1 17«I"ST(BT7II.

<'ooslrut'dvr nodri* nflion. - ALink
llivi ii a dii-il of iru-t nn propoily ap.iin-t
\%n*li a no-tliuiiicV lint is rlanm-d duos
nul li.ivi* rnnsliiiilivi* notice* of 1lit* lo n
tinli-ts ilu* tlainta* ins rcrunF-tl i noliu*
of li- pimlnis Firsl Null Pink v Pint,
Sup Ct. Op. No. 2H30 iFill* No 7fMi. 1183
*2*17)111»8P.

Provisions ns In pm liis; *Lit«* law
prnorally nppliraldc. - ‘llu* pravi*iuiiH
nl Thic« *'11 uui a- loputlii** melll % In*only
a slalnnnil nf tlio law 4t>pliitk* lo all
nijins.. PoiialiLon v. llonniiu:, | Alaska
|;1?if$x:|*.

(irnnloi*  <ilciml recorded nfior fore*
closure Null is cninniriiccd is nut iudis*
cusalilc pmly. - Where. when suit In
ulirln-i* a nuiluiiii’s lion was nun*
niuicvd. ilio Inal court had lu-foii' il ilu*
record owiut and the lepulod owner, and
had jiui-diclioii to punced to hear and
doti imini* llu* ipie lions presenli'd as in
ilu* trills and ohlil.iliniis of the p.ulios

Statute i\

pro|N‘ily hnfnre il. (lie >uh-npionl noiid
inn nf n decil of tin* puilieity lo ii iniuor,
not M'rvisl with piimess, could lint diio»|
tin* court nf mnli jurisdiction as had
ahoudy attar hod L'ullmu v. lulhidn k.
13 Alaska 20U, 188 | I'd 837 I'lth Cil
PM1L.

Proper parties. - «All |mi -uis p*i-un-
ally liablo, all lionlinhlors whose claims
have Inon duly filod. and all ntlior |.« is*ms
inlnestcd in the mailer in inntmu i i nr
in do* projKTiy mniidit In Me charipsl with
tin* lii'ii. may, under ilu « eeilimi, ho made

purliis hirlleii-iii *n v Mield"ii. 2
Alaska *07 | pMLLi
Set off. — In an ndnm In enlimo a

nu-th.inivv lion, the plunlill was ml
entitled to mI* and an allnrneyV In*
Is e.iusi* ho mil* preva ** mi one count ol
Ins complaint, and to is and alloiinV.-
fis-H lor Ins succes-fid imini iv-h* -ol oil
ntMiii't linr-e ro-Is ami attorney's hi - lo
wlinli llu* ileh'iid.iul was eenlilhd iindol
AS 01010 ImVjii*i* u| il- Mines fill
doh n4* aitaiil-t Ihe oilier nnnils nf lin:
cmnplaint llami v Fit-1 Fed. S.i‘ K
100l Ass'll, Slip CI Dp No. 1L18 IFill'
No- 1L PL Ihip. 178 P 2d 82JH PlilH

(Juoled in d-limn v. Siieilsen-
eloliiiM'ii Minim: 3inslrini: Co. .1 Ala-ka
2IH iIHL.1I; Miiile Il v Heaver lhisljtiitj?
Co . OAla-ka .1001 pi L1i.

Cidlaleral references. .13 Am.Jur
2d. Mechaiiics* L.ien-. 5 331l cl seij

Sec. I111.'15.112. Payment ofclaimant's liens, (al If more than one
lien created under AS 31.15 (150 — .'11.35.120 is claimed against
property, the court in itsjudgment shall declare Ilie rank ofeach lien
orclassofliens in tho following order:

11) all persons other than prime contractors or subcontractors with

lien rights under AS 3d.35.050111;

(21 the trustees of employment benefit trusts for persons described

in <11 of this subsection;
131 all materialmen;

I'll subcontractors, including prime contractors other than the
general coatfactor and persons described in AS 34.35.050(51;

(5) the general contractor.

Ihl For purposes ufAS 31.35.050 — 34.35.120, if the proceeds ofrale

of the property are insufficient lo
who have recorded a claim of lien,

pay the lien claims of all persons

ill The liens nf all individuals with lien rights under AS
34.35.050(1) shall llrst he paid in full, or pro raid if llie proceeds are

insufficient to pay Ihcin in lull;
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i21 Ihe liens of trustees of employment benefit trusts for persons
described in (11 ofthis subsection shall he paid in foil or pio rata if the
proceedsare insufficient lo pay them in foil;

t'l) Ihe liens of materialmen shall he paid in full or pro rata if Ihe
proceeds arc insufficient to pay them in loll;

id) out of the remainder tho subcontractors, including prime
contractors other than the general contractor, shall ho paid in lull, nr
pnirata iftlie remainderis insullicicnl to pay them in lull; and

[5> lhe balance shall he paid to lhe general contractor; a general
contractor is entitled to execution for the balance due after distribu-
tion. (8 15¢ch 175SI,A 197H;nms 5chill SL.LA I>7i

See. 34.35.114. Obligation uf claimant and lender lo provide
information, (id A prime contractor, on request, shall provide lhe
following information within live days to any person outitled to claim
a lieu lhrough the prime contractor:

ilia description ofthe real property being improved sufliricnl lo

identify the property;
(2) the name and address of the owner with whom (la- prime

contractor contracted;
13) the name and address of lhe lendir providing construction

financing; ami
14) whether there is a payment Isold and, if so, lhe name of the

sulr”e)ly. At Ihe request of nny person who may claim a lien through
claimant other than a prime contractor, the claimant shall provide,
wilhin five duys, the name of the person wim contracted tor the
furnishing hy the cluimant of the labor, materials, services or
equipment from which a lien claim may arise.

(c) A lender who receives a notice of right to lien which contains a
legal description of the owner's real property different from that on
file with the lender shall, within five working clays after receiving the
notice, ndvise the sender in writing of the deficiencies in the notice of
right to lien.

(d) A lender who receives n notice of right to lien which designates
a person as an owner who is not receiving construction financing from
tho lender shall, within five working (lavs after receiving tiie notice,
advise the sender in writing lhat Ilie lorder is not providing
construction financing to the owner named in the notice of right to
lien. .

() An owner or nil agent of the owner who fails to provide
information ns required hy this section nr who furnishes incorrect
informntion which causes a claimant to fail to realize on a lien is
liable to the requesting party for actual damages or $200. whichever

isgreater. (§ 6¢ch 61 SI.A 2979)
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Sec. 31.35.115. JVrs.ms c-'msidered igp-nl nf owner. Dvery

cmil rntTur, stilitnuti.iiliii, nrrhitert, liuildei, nr uiher person having
charge nl'l lie riiiistriiiiirii. alli-ratinn cir repair, ill whole nr in pari, uf
a luiililiin: nr ullu-r improvement ns provided in AS '1.35.115(1 unil
111 115.11S.-), is runsiilm'tl In ho the iiljont of tlio owner fur Iho purposes
nfAsm .n ir>.i2o0.is acla iimhi

NOTTS Til IIKCISIONS

Applied in Milisi/ \ I'rinr. VI *.2il
OO Mil I*ir

Soc. 31.35.11-7. W aiver uf lien rights. In) ISxcept ns pruviilnl
under ilu uf this section, a written waiver of lien or stop-payment
notice rights crontod under AS ;M.Mr».«50 -- 31.35.120 signed hy a
claimant loipiiros no cunsidoraliun and is valid and binding. A waiver
permitted under this section may not relate In lahur. materials,
services or eipiipment furnished after the dale the waiver is sigm d In
the claimant.

tin An individual described in AS 3-1.3S.12IH lilt may nut waive
right In claim a lien under AS 3-1.35.115(1 — 3-1.33.13(1. A waiver which
purpuiis to waive lhe lien rights of that individual or class ul
individuals is void. (S 1full 175 S1.A I7HI

Sec. 31.33.118. Claimant liability. A claimant shall he liable fur
any loss, rust nr expense, including reasonable tittnrney fees, til any
poisons injured hy an unjust, excessive or premature stop-payment
notice or claim uflien. (S 15¢ch 175 SI.A 1978)

Sec. -TI.15.119. W aiver uf liens on ,unsnhl common interest
commiinily units ICffeclive January |, IlK(t. (al A lien created
under AS !M.35.115U — 31.35.120 arising out of original construction
that hecomcs subject to AS 3-107 or AS 3-1.08 before the first sale ofa
unit within a common interest community after commencement of
construction shall be subject to the provisions of this section.

thl Subject, to tc) of this section, a claimant who claims a lien
against an entire common interest community shall release that
portion of the lien claim that relates lo a particular unit within a
common interest community selected hy the owner of the unsold
common interest community units after the claimant receives a
partial payment ofthe lien claim that is equal to 115 percent ofthe
amount determined

(1) if the common interest community has been established under

AS 3-1.07 by
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8 3135.120 I'nortain » 31:15 It'd

tAl dividing lhe suiface area ul

lHlu- cnnininn areas and tiicilitii-s

attendant to the common inti jest loniiniinilv unit by Ib.- sinlurc men

ofall common areas and facilities of the common interest community

building; and

ilt)y ro/ ""ving the result obtained in tAi of this subsection by the
total .. -- ‘he claimant’ lien claim;

13) by r % led interest in the cumniun expi-.-.ses ifllie rnmniun
interestct av has been established under AS 31.08.

(cl A lien clai.a.m | is not reipiired to waive a portion of the lien

claim under this seelinn unle sstho amount nl indebtedness secured h\

a prior encumbrance against lhe common interest community build-

ing held by a construction lender is also reduced hy an amount

calculated in the same manner as provided in tin nl this section, 18 15

ch 175 S1.A 1978;am 1i 3 ch 95 SI.A 1985)

infect of ninrnilnirills. - The M iwilul [muiii ut .1 Id- lien claim which i»
iiin-"liilmi'MI. efleclice .lanuir.v 1. PI-0. o(mmel In 11% |- i o at of lhe mu-miit
li-w-rotc-thisrcctinn. ihterniin— t-y

Kililnr'* mite*. — I'rinr In J.imuiry 1. ill ihviilini: lie- miil.io- area of llie
1tISli, this veil lull mills: "Oil I.leli-iniletl enlllto-ill nn-as out f.inlllii - allelnh-ol In
imihr AS amrm.VI| — at aT I'’Oiirisini!  the nifiit-mmium .-|-.otiin-nl hy the -in-

-nl nf ariginal cur.strilclinn which I>-
wee- SUDjECE 12 [lU- lInrii--nl4} 1Tign-riv
linlii— Act IAS ;n Oil Li-r-Lk till- lii-1
sate -f nay |hiilhiii uf tin- jm-| ily all-r
i—iiiu-iici-meal nf cnasllinti-a .shall lie
siityi-il hithe pim tsnia--fltd->n‘linn

Itd Sulijecl hi ‘'cl nf this seili-ii. a
ilaiinnnl who claims n lien aK-iin-1 lhe
etilire building shall release Hint isuonn
-f his lien claim we-liich relates In a pailir-
ul.ir riiailnmiriiim aliartmeal ri-lis-leil hy
Illie mvuer nf tin- tin.-nlil c-i-'nmimiim
aliatimeuls idler Ilie etnimnnl rneive- a

fare an-a -1 all oimianti iiri-.li ami Inill
tiesiil Ih-hmhhngam-I

i"Ji miillifilyoig tin- n-siilt nhtmu-il in
el e-f ilu- -ul—i-li-ii hy tin- InInl aiiiuuiit
nt llieilaiiiiaiil'sli-iii T.oiii,

rci A lieu thoin-itit i- nut rejiiimi lu
wane a |miltnn nf In- lien claim iiiuler
this -i-ili-n miles- Ilie nnmunl -f inili-lit-
eilness -ecuteil IN a rnnr encunilirance
ag.iia-t tin* huililitiu lielil hy a constinc-
linn li-inler is al--- reilnuil ty* an am-iial
rah ulai-ti in llie same maimer as pm-
vali-il m -In-filii--eili-it "

St-c. 3-1.35.130. Definitions. In AS 31.351150 — 3 135.130

(1) "building or other improvement,” includes it wharf, bridge,

ditch, flume, tunnel, fence, well, hind clearing, machinery, aqueduct

to create hydraulic power, or for mining or other purposes, and all

other structures and superstructures;

(2) "completion” means the cessation of lhe performance of lahor or
services or the furnishing of material nr equipment ON the building or
other improvementto be constructed, altered nr repaired and includes,
butisnut limited to, llu- following:

(A) the occupation nr use hy lhe owner or an agent nfthe owner of
the building nr other improvement constructed, altered OI rep-iircd
accompanied by cessation nf the furnishing of labor, services, mate-

rial, orequipmenton Ilie building nrimprovement;
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LI 1lit* acceptance by Ilu* o\viu*r nr mi ngent nf Ilu* owner nl' llu*
construction, iillcriilinn nr repair alter liilmr, scrvirn. mnloiial, nr
equipment is furnished; nr

K i Hu* isstiuiiri* nl'ii corlillt’silu nr occupancy Inr a building by a
general law nr luiuu* rule* immicipalily empowered In issue Dial
certificate iiccuiiipanicd liy cessalinn nf Ilie furnisliiiij! nf lalmr,
services, material, or vquipmciit nn (lie building nr improvement;

i.)1 "cniistriicliuii, alteration, nr repair”, includes partial construe-
lion, and all repairs dune in and upon a buildup: nr oilier improve-
ment:

M1 “"construction tinnm'ing” means dial purloin nf money secured
by nn encumbrance In finance original construelion of a buildup; ni
other improvement nn, nr development of. real properly, lull does mil
include

iA' funds In acipiire real properly;

ill) funds lu pay principal amortization of encumbrances will,
priority over the encumbrance securing the construction linanciip;;

K'i funds In pay loan, commitment, title, legal, dosing. recnrdiip: or
appraisal fees on the constructinn loan;

ifii "contract price” means Ilie amount mured upon by llu*emitrail-
ing' parties for furnishing services, labor, malerinls or eiluipnteiil
covered by Ilu* conlrnct, increased or diminished !*y tlu* price ol
change orders, extras, or aninunls allrilmiabli* In altered -pecilica-
tions; if no price is agreed upon by tlu* cnnlractuig parlies, "mnlracl
price” means tlu* reasonable value of all services, labor, malerinls. or
equipmentcovered by the contract;

Ifil "draws" means periodic disbursementsnfronslruclinn financing
by a lender;

17> "encumbrance” means a mortgage, deed of trust, nr lien arising
other than under AS 3-1.35.050 — a-I.Ijn li»0;

1S) "general contractor” means a person who is a prime contractor

and who has the responsibility for supervising all other cniilrnctnrs
furnishing labor, materials, services nr equipment in eumieclinn witlt
the construction, nlteralimi nr repair of a building nr ntber improve-
ment;

(9) "give notice”™ means to mail a iinlici* required under AS
3-1,35.050 — 3*1.35.120 by first-class mail and by using a form of mail
requiring a signed receipt, nr to deliver Ilu* notice ami obtain a receipt
signed by the person to whom il is directed or an agent of that person;
nnotice iselfeelive when given nrdelivered

(A) to a lender at the address designated in Ilie encumhranre

securing that lender;

93310 I'mirraiiy :tl 35 120

(111 loan ownerat llu* last known addressoriheimner;
id to a prime enntraetnr at tlu* last known address of tlu*prime

cnnlractnr;
In n potential lien claimant nt lhe address specified ina slop-

payment notice or notice ofright lo lieu nrclaim of lien;

(101 "individual® means a natural person who actually performs
lahor upon a building or other improvement as an employee ofthe
owner or any contractor furnishing lahor, malerinls, services, nr
equipment for the construction, alteration nr repair nfa building nr
other improvement;

(111 "lender” means any person providing conslruction financing;

1121 "m aterialman™ means a person who furnishes materials used
in the construction, alteration or repair ofthe owner's real properly;

(131 "owner" means a person who owns tlu* building nr other
improvement and who enters into a contract, express or implied, for
tlu* construction, alteration or repair or a building or improvement;

11-11 "potential lien claimant"” nr "claimant" means any person
entitled to assert lien rights under AS 3*1.35.050 — 31.35.120:

(15i "prime contractor” means a person who enters into n contract
directly with nn owner to furnish labor, materials, services, nr
equipment for the construction, alteration nr repair of n building or
nlher improvement,on lhe owner’s real properly;

iHO "subcontractor®™ means a person who enters into a contract
with a prime contractor to furnish lahor, services, or equipment for
tlu* construction, alteration or repair of a building nr other improve-
ment on the owner’s real property and does not include a material-
man. (§ 26-1-12 ACLA 1919;am 5 2 ch 57 SI.LA 1959; am if 16 ch 175
SLA 1978;am §§ 7,8 ch 61 SLA 19791

Devisor's notes. — Reorganized in
19H* to alphabetize the delinrd terms.

NOTES TO DECISIONS

(iiioti-il in Lynch v. McCann. Sup. CI. Collutcrul references. — ("mills,
08 No. 659 (Kile No. 11121. -178 *2d B35 ditches and wells as within n-int of Me-
(710, chuuics Lien Law de-criptive of impiim*-

Cited in Vnnra v. Ketchikan Spruce mem. 92 ALR 7.73

Mills. Sup. Ct. Op. No. -ttl IFile No. 8291
«L121'2d 618 (19G7I.



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Datt:
FISCAL DETAIL

REQUEST
Bill/Resolution No.: CSHB 494 (L&C) Agency Affected:— LFIbQF
Title: "An Act relating to liens Bru ; Labor Standards & Safety

for labor or material furnished"

Sponsor: Cotten, Szyman"ski, et al.” Components: Wa9e”n.d..Hpur
Requestor: Labor ft Commerce
Date ofRequest: 3/19/86

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERAL FUND 0 0 0
FEDERALFUNDS

OTHER

TOTAL 0" @ Q... 0

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page ifnecessary

Preparedby:  Robert _acolas, Director pw .. 465-4870
Division: Labor gah3ar3s  Safety Date:  .3/21/85-

Approved by Commissioned7 ~ m bison Date: 3/21/86

Agency: Labor

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office ofManagement and Budget
Impacted Agency(ies) pa@

- FISCAL NJE



