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M M M BILL SHEFFIELD, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION Tclaphor,e:(90)
OFFICE OF THE COMMISSIONER Address:
POUCH 0, JUNEAU, ALASKA 99811 . (907)465-2600

February 13, 1986

Honorable Peter Gol1l
Alaska State House
Box V

Juneau, A* 99811

Dear Representative Goll

In response to an inquiry from your office concerning the possibilities
of contamination of’drinking water carried by plastic pipe, my staff has
prepared the following information:

A.  Permeation of organic compounds through plastic pipe walls

Both laboratory studies and actual field incidents have shown that
passage of organic contaminants contained in soil or groundwater into
plastic pipe and the water that it carries is possible, and indeed
has occurred in municipal water systems. Studies have shown that
this mode of contamination is possible for all common varieties of
plastic water pipe.

B. Leaching of. organic compounds from uncontaminatqd plastic pipe or
pipe glue materials “ ‘ . o

Existence of organic contaminants .in potable water carried by non-
contaminated plastic pipe has been shown to occur in laboratory
studies." The origin of these compounds has heen traced, to the
actual pipe itself and to the solvents used to cement sections of e
pipe together. It appears to be a phenomenon common to all types of

plastic pipe.

The highest concentrations of contaminants are usually found within

the first two weeks following installation of the pipe, with

concentrations decreasing to below detectable levels after this

period. However, use of higher than average amounts of pipe cement
e has been shown to increase the levels and persistence of these

contaminants in the water carried.



Honorable Peter Goll, contd. -2-

| hope this information was sufficient to provide you with the preliminary
information on this subject that you requested. Please contact Dick Farnell
of my staff at (907) 465-2653 for additional information.

Commissioner

BR/DF
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Title

0 Committee Substitute for Date February 11, 1986
" House Bill 63 (L&C)
"An Act relating to the Plumbing Code."” Contact: Eileen Plate
465-2700
Bob Bacolas
465-4870
Committee Substitute for' House Bill 63 provides for the modification and

adoption of the. 1985 Uniform Plumbing Code; and for adoption of the Uniform
Solar Energy Code, and Uniform Swimming Pool, Spa and Hot Tub Code. The 1979
Uniform Plumbing Code currently in effect in Alaska is outdated.

The International Association of Plumbing and Mechanical Officials revises its
minimum standards.for the installation of plumbing every three years to incor-
porate technological advances, and the 1985 edition is the most recent effort
in this regard. The standards for the installation of solar enercjy and the
spa and hot tub standards rave not previously been adopted in Alaska; the
minimum standards for swimming pools were formerly included in the Uniform
Plumbing Code.

In response to a number of water quality, worker safety and fire safety
questions that have been posed on the wuse of plastic pipe in drainage and
water distribution systems, the Committee Substitute modifies several pro-
visions in the 1985 plumbing code to limit the use of plastic pipe in Alaska.
As modified in this bill, Alaska's minimum plumbing standards on the use of
plastic pipe would, therefore, be less restrictive than the 1979 code
presently in effect and more restrictive than 1985 code per se. This appears
to be a reasonable compromise on the issue.

The Department notes that Section 4 of the Committee Substitute provides that
plastic pipe which was installed in the state prior to the effective date of
the bill need not comply with either the 1979 code or the 1985 code as™odi-
fied in this bill. -The Department's understanding is that this "grandfather"
clause stems from confusion that was created when various local governments
adopted the 1982 or 1985 Uniform Plumbing Codes, which permitted such instal-*
lations of plastic pipe. While the Department does not object to such a

"grandfather™ clause, it should be noied that it may be perceived as
inequitable by those persons whom the Department has required to comply with
the 1979 code. In several instances the Department's enforcement action in

this regard has necessitated the removal of plastic pipe and installation of
permissible materials.

This bill also removes an anomalous provision that instructs the Department of
Labor to adopt the specific publications that constitute the plumbing code.
The current statute leaves no discretion in the department as to whether to
adopt or as to what to adopt. Thus the actions of the department in going



Committee Substitute for -2- February 11, 1986
House Bill 63 (L&C)

through the formal adoption procedures are unnecessary. Under the amendment
in this bill, the statute will simply declare what constitutes the plumbing
code. This is the approach already employed for the electrical c¢Dde under

AS 18.60.580.

Committee Substitute for House Bill 63 would not have a fiscal impact on the
Department of Labor.

APPROVED:

Jim Robison, Commissioner
Department of Labor



International Association of Plumbing &
Mechanical Officials

PROPOSED CODE CHANGE TO A SECTION AND/OR SECTIONS
OF THE UPC - USPC - USEC

1004 (A)
Note: AIll Code Sections that may be affected by tni*' change must be listed.

Mamp Robert j . Duffev Class of Membership P

Jurisdiction/Company You Rpprpsent u-A. Local Union #3-93 Date January 15, 19:m
Mailing Address 370 UMbBArger ROad——ommmmmm oo

City San Jose __ state California 7ip 95111

THE FOLLOWING AMENDMENT IS SUBMITTED:

Section 1004 - Materials

(a) Water pipe and fittings shall be of brass, copper, cast iron, galvanized malleable
iron, galvanized wrought iron, galvanized steel or other approved materials. Asbestos-
cement, CPVC, PB, PE, or PVC water pipe manufactured to recognized standards
may be used for cold water distribution systems outside a building. m€PV€-end-PB
water pipe and tubing may be used for hot and cold water distribution systems within a
building. All materials used in the water supply system, except valves and similar

devices shall be of a like material, except where otherwise approved by the Ad*
L ministrative Authority.

REASON FOR CODE REVISION:

The California Department of Health Services Commissioned the Montgomer
Testing Laboratory (MTL) to conduct the first government-authorized stu

to measure the amount of solvents that leached into drinking water frotr
plastic pipe.

Excessive levels of carbon tetrachloride, felbracholoroethene and

tricholoroethone were found 1in the MTL. dAta. Because of the cancer risl!.
associated with some of these chemicals, EPA suggests zero “he safe

I.E. non-threshold assumption level.

Use additional sheets if necessary Do not wri iow this li.

CODE CHANGE COMMITTEE'S RECOMMENDATION



International Association of Plumbing .
Mechanical Officials

PROPOSED CODE CHANGE TO A SECTION AND/OR SECTIONS
OFTHEUPC-USPC-USEC

1004 (A)
Note: All Code Sections that may be affected by this change must be listed.

Mamp Robert J. Duffev Class of Membership d

Jurisdiction/Company You Represent u.A. Local Union /393 Date January 15. 19£

M ailing Address 370 Umbarger .Road

City San Jose State California 7?p 95111

THE FOLLOWING AMENDMENT IS SUBMITTED:

Section 1004 - Materials

(a) Water pipe and fittings shall be of brass, copper, cast iron, galvanized malleable
iron, galvanized wrought iron, galvanized steel or other approved materials. Asbestos-
cement, CPVC, PB, PE, or PVC water pipe manufactured to recognized standards
may be used for cold water distribution systems outside a building.-€PV€-mid-PB
water pipe and tubing may be used for hot and cold water distribution systems within a
building. All materials used in the water supply system, except valves and similar
devices shall be of a like material, except wherr otherwise approved by the Ad-
ministrative Authority.

REASON FOR CODE REVISION:

The California Department of Health Services Commissioned the Montgomer
Testing Laboratory (MTL) to conduct the first government-authorized stt

to measure the amount of solvents that leached 1into drinking water frotr
plastic pipe. *

Excessive levels of carbon tetrachloride, Jtelbracholoroethene and
tricholoroethone were found in the MTL. dAta. Because of the cancer ris!
associated with some of these chemicals, EPA suggests zero as the safe
I.E. non-threshold assumption level.

Use additional sheets if necessary Do notwrite bdow this Ii.

CODE CHANGE COMMITTEE'S RECOMMENDATION



incurred by such aggrieved parties

in enforcing, this agreement or

obtain

in preparing the defense, preparing against, or seeking to
an abatement of or injunction against such action or proceeding,
or in establishing or maintaining the applicability or validity
of this agreement, or any provision thereof, or in prosecuting
any claim or’'cross-claim based thereon.

10. CONSTRUCTION:

This agreement is the product of a collaboration
among all parties hereto and shall not be construed against any
party.

IN WITNESS WHEREOF, the parties have executed this
Release and Settlement Agreement person or by duly authorized
officers or agents’as of the days and years written below.

Dated:

r
(Signature)

(Signaturen



7. REPAIR;

(a) RELEASOR(S) acknowledge that RELEASED
PARTIES have no obligation to investigate, design, perform, or
otherwise participate in the identification and correction of any
defects, deficiencies, code violations, or other dangerous or
damaging conditions relating to the plumbing system in said
residence. /

(b) Nothing herein shall give RELEASED PARTIES a
right or obligation to direct or compel RELEASOR(S) to make any
repairs or perform any maintenance on the above-noted residence,
with respect to the .alleged plumbing-related defects in their
residence.

(¢c) RELEASED PARTIES assume no responsibility for
and have no control over the method or means of repair and bear
no responsibility for .the success or fai”-jre of either the method
or means of which repairor replacement ofthe plumbing system is
performed on the above-noted residence.

8. RELEASOR(S) whocurrently own the realproperty

commonly known as I

City of San Jose, County of Santa Clara, State of California,
acknowledge the right of RELEASED PARTIES to record the
Disclosure Statement previously executed by RELEASOR(S) in
connection with this settlement.

9. ATTORNEYS" FEES:

In the event of any breach of this agreement, any-
party aggrieved, including third party beneficiaries to this
agreement, shall be entitled to recover from the breaching party
or parties, in addition to other relief awarded, all such

damages, costs, reasonable attorneys' fees and expert fees,



RELEASOR(S) hereDy expressly waive the provisions of
51542 on behalf 0f themselves, their heirs, assigns, and

successors in interest.

5. HOLD HARMLESS AND INDEMNIFICATION:

RELEASOR(S), on behalf of ~themselves and their
heirs, successors and assigns, hereby agree to indemnify, hold
harmless and defend RELEASED PARTIES and their heirs, agents-
and assigns, and any of them, from and against any and all past,
present and future claims, demands, lawsuits, arbitration, or
ither proceedings, including, but not limited to, claims for
personal injury, property damage, economic loss, or any other
form of injury or damage, or subrogated claims of any person,
entity, or insurer, regardless of merit or lack thereof, made
upon or initiated against any or all of RELEASED PARTIES and
their heirs, agents and assigns, and any of them,,' whether a
party or stranger to this agreement, or by any past, present, or
future owner of any interest whatsoever in the above-noted
residence, arising out of or in any way related to any matter

herein released.

"6 . EXECUTION:

This Releases and Settlement Agreement may be
egxecuted in any number of counterparts and signature pages and by
different parties hereto on separate counterpart or signature
pages and each of which, when so executed and delivered, shall be
an original, and all such counterparts shall together constitute

one and_the same instrument.



Norwood Creek suDcivisic:. specifically reserve
rights to continue to pursue their claims for non-plumbing
related construction defects in their residences against the
William Lyon Company and expressly do not release the Wiliam Lyon
Company in that regard.

(b) There is a risk that, subsequent to the
execution of this release, RELEASOR(S) will suffer'further
damage related to the matters herein released, or which 1is
unknown or unanticipated at the time this release is signed.
There 1is also a risk that the damage presently known may be or
;way hecome more serious than RELEASOR(S) now expect or
anticipate. RELEASOR(S) shall assume the above-mentioned
risks, and this release shall apply to all unknown or
unanticipated results of the matters described above, in that a
portion of the settlement is premised on the entire plumbing
system complained of being replaced by said RELEASOR(S).

(¢) RELEASOR(S) and RELEASED PARTIES
acknowledge that this Release and Settlement Agreement applies to
all unknown or wunanticipated injuries or damages, including
claims for personal injury, property damage, economic loss, or
other damage, including any and all claims, how existent or which
may arise in the future, arising, out of the alleged defective
plumbing system in said residence, and, under the terms of §1542
of the Civil Code of the State of California, which reads as.

i
follow s:

"A general release does not extend to
.claims which-the creditor does not know or
suspect to exist in his favor at the time of
executing the release, which if known by uim,
must have materially affected his settlement
with the debtor."



attorneys, anc ™~ ?v of tnerr, ¢f ail claims, demands, causes ¢cf
actions, damages or liabilities of any kind and character
whatsoever whether known or unknown, which RELEASOR(S), or their
successors and assigns can, shall, or ““ay have against RELEASED
PARTIES arising out of the plumbing system in said residence,
including but not limited to, any work, materials, acts,
omission, '‘fraud, misrepresentation, non-disclosure, breach of
warranty, breach of contract, or other obligations of RELEASED
PARTIES in connection with the design, manufacture, installation,
construction, financing, sale, or repair of the plumbing system
and tools and components used in the installation thereof,
contained within the above-noted residence, including, but not
limited to, damage to structure or improvements thereon, personal
or bodily injury, damage to personal property, or economic loss,
resulting from any defects or deficiencies in design, manu-
facture, installation, construction, disclosure, repair, or sale,
.0f the plumbing system contained within the above-noted
residence, whether how known or unknown, and any damages ofr
deterioration arising therefrom whether now known or unknown,
latent or patent or non-existent at the present time and which-
may arise in the future, or arising out of the facts, cir-
cumstances of issue or issues, raised or which might have been
raised or in the future could be raised, pertaining to RELEASED
PARTIES in the above-referenced Ilitigation, including any past,
present.or future damage which may be or may have~bheen sustained
by RELEASOR(S), with respect to the plumbing system contained
within the above-noted residence. RELEASOR(S) and RELEASED
PARTIES acknowledge and agree that the RELEASOR(S) who are owners

or former owners of residences in the William Lyon Company/



disclosure statements and dismissals, have been obtained. It 1is
the intent of all parties that the terms of this agreement and
release be approved and accepted by all parties and that the
agreement be signed as expeditic sly as practical.

(e) On receipt - signed releases, disclosure
statements and dismissals, JOHN R. GRIFFITHS shall tender the
settlement funds plus any interest -earned to RELEASOR(S)"
attorneys of records

2. DISMISSALS;

RELEASOR(S) hereby agree to dismiss with prejudice
the above-noted lawsuits, save and except the causes of action
against the William Lyon Company. Because litigation 1is still
pending between RELEASOR(S) and the William Lyon Company, 1Inc.,
referrable to non-plumbing related construction defects, which
claims are not settled, released or affected by this Release and
Settlement Agreement, RELEASOR(S) cannot at this time dismiss
with prejudice their complaint against the William Lyon Company,
notwithstanding the fact that RELEASOR(S) acknowledge the fact
that they have settled with and released the William Lyon Company
with respect to the alleged plumbing-related defects in their
residence.

3. COSTS:

Each party shall bear its own costs and attorneys-®

fees upon dismissal.

4. RELEASE:

(a) RELEASOR(S) hereby forever release and dis—
charge RELEASED PARTIES, and each of them, and their respective
officers, agents, servants, employees, owners, predecessors,

successors, assigns, insurers, related business entities, and



(e) Al parties identified in this document desire to
fully settle, once and for all, all claims and controversies of
any kind existing betweenthem regarding the plumbing system in
each residence to the endthat 'RELEASOR(S) agree that no
further claims, controversies, or litigation involving the
parties hereto regarding the plumbing system installed in the
above-noted residence may or can arise in the future and that
said settlement included funds specifically for the entire
replacement of the polybutylene and Celcon plumbing system.

N NOW, THEREFORE, for and in consideration of the terms
herein, the undersigned parties agree as follows:

1. PAYMENT:

(a) The sum of $872,500.00 shall be paid by or on
behalf of RELEASED PARTIES to the RELEASORS(S), and their
attorneys of record.

(b) The settlement sums, as represented by
settlement drafts and/or checks shall be tendered to Special
Master JOHN R. GRIFFITHS, who shall receive the sums on behalf
of RELEASOR(S).

(¢) The settlement sums as represented by
settlement drafts and/or checks shall be made payable to Special
Master JOHN R. GRIFFITHS, TRUSTEE ACCOUNT, and tendered onor
before June 9, 1985.

(d) On receipt of the settlement sums, JOHN R.
GRIFFITHS shall b; permitted to deposit the drafts, énd/or
checks.into an interest bearingtrust account on behalf of .
RELEASOR(S). The settlement funds shall not be withdrawn from
the trust account or otherwise used for the benefit of

RELEASOR(S) until all signatures to this -agreement, the



* RECITALS . ..
(a) RELEASOR(S) are past or present owners of the real

property commonly known as <« P ° . t

which 1is located in the City of San Jose, County of Santa Clara,
State of California, hereinafter referred to as the RESIDENCE.

(b) RELEASOR(S) have previously brought
against released parties, and others in the Superior Court of e
California, County of Santa Clara. In the above-noted lawsuits,
RELEASOR(S) have alleged inter alia that the RELEASED PARTIES
negligently, carelessly, improperly, or defectively performed, or
failed to perform, plumbing work on the above-noted residence
and/or supplied defective material, or fraudulently sold or -
misrepresented the residence, or otherwise committed some act,
0...ission, fraud, misrepresentation, breach of warranty, or other
breach of contract or are in some way responsible for damage to
RELEASOR(S) because of an alleged defective polybutylene and
Celcon plumbing system.

(c) RELEASED PARTIES deny the allegations of
RELEASOR(S) as raised in the lawsuits, and each further denies
the allegations of any and all cross-complaints-in the lawsuits.
(d) RELEASOR(S) and RELEASED PARTIES, andeach of

them, wunderstand that the Iliabilityof the RELEASED PARTIES, or
any of them, for the above transactions, or any damage sustained
by any party to this agreement or stranger hereto 1is disputed,
and that the payment herein provided for 1is not to be construed
as an admission of liability, which is expressly denied, and that
this Release and Settlement Agreement arises from a compromise of

said litability.

lawsuits



RELEASE AND SETTLEMENT AGREEMENT

PARTIES
. The following.joartiedsrrere. . te as

RELEASOR(S): —

Name: vy
J e
Street:
City, State:
i
. The following are collectively referred to £

RELEASED PARTIES:

1. United States Brass, Inc.
2. Wallace Murray Corporation.
3. Household Manufacturing, Inc.

4, Qest Products, Inc.
5. Lionel T. Wade, Individually.
6. Lionel T. Wade Company.
7. Shell Oil Company.
8. Kaufman & Broad of Northern California,
9. Kaufman & Broad, Inc.
10. William Lyon Co.-, Inc.
11. Joe Amaral Plumbing, Inc.
12. H. K. Porter Company.
13. Celanese, Inc.
and any and all of their successors, any and all of their
predecessors, officers, employees, heirs, administrators

executors, assigns and related business ertities.



SUMMARY SHEET

PLASTIC PIPE WATER SERVICE FAILURES

Breakdown

LOCATION

Memphis, Tennessee

Napa, California

San Antonio, Texas

El Paso, Texas

Irvine Ranch, California

Germantown, Tennessee

TOTAL:

of

Costs:

38

97

6

1

1

COSTS
2 million
$208,000
1 N I7AN
50 million
2 million
38.25 million
.2 million (estimate)
97.65"million

.5



SUMMARY OF PLASTIC PIPE

WATER SERVICE FAILURES

The following is a summary of plastic pipe
water service failures which have occurred throughout
the United States.

MEMPHIS, TENNESSEE

This community used polybutylene from approximately
1972 to 1979, The pipe was used primarily for water service

lines to the hookup to individual residences. Failures were
recognized as early as 1972, and included stress cracks, pin-
hole leaks and cramps and creases. The water utility dis-
continued wuse, and is replacing the pipe as it fails. Estimated
cost to the community is 6.2 million dollars.

NAPA, CALIFORNIA

This community used polybutylene and polyethylene
from 1972 to approximately January, 1982. Polybutylene was
used exclusively from 1972 to 1978, and polyethylene from
1978 to 1982. The city experienced failures which included
sidewall cracks, pinholes, penetrations by pebbles, splits on
the sides,- stress failures and sheer breaks at a fitting. The
City of Napa is replacing the plastic pipe as it fails, and
the use of plastic pipe has been banned by the City Council.
Estimated cost for the failures is $208,000.

SAN ANTONIO, TEXAS
e » U .

This community has used polyethylene and polybutylene
2110. Polyethylene was used from 1966 to 1970, and polybutylene
from 1970 to 1978, The pipe was used as standard material for
all service lines and was used exclusively for new services as
a replacement for copper. The failures which were experienced
included pinholes, splits and sheers throughout the system.
The city is replacing the plastic pipe en masse. At first,
they only replaced it as the pipe failed, but then decided it
was necessary to replace the entire system because of the extent
of failure. The estimated cost to the city, as determined from
a lawsuit which has been filed, is approximately 50 million dollars.

EL PASO, TEXAS

This community used polyethylene, 3406, Hyd-molecular.
It was used for approximately eight years and began to be phased
out in approximately 1979. No plastic pipe is wused at this time.
The failures included fine stress cracks, longitudinal cracks,

caused by stress on the pipe itself. The water utility 1is re-
placing the pipes as they fail, and is not doing mass replacement,
The estimated cost for the failures is approximalely 2 million

dollars.



SUMMARY OF PLASTIC PIPE
WATER SERVICE FAILURES

(continued)

IRVINE RANCH WATER DISTRICT,
CALIFORNIA

This community used polyethylene beginning in 1961
and discontinued use in approximately November, 1982. It was
used primarily in new development areas, and was not used to
replace copper unless the whole line had to be replaced.
Failures included the pipe splitting in half, which was
attributed to a stress problem, longitudinal cracking and
soil conditions. In addition, there was ahardening and shatter —
ing of pipe. A management decision was made to replace the pipe
as it fails. The cost from the failures 1is approximately 38.1

to 38.25 million dollars.

GERMANTOWN, TENNESSEE

This community used polyethylene and polybutylene

from approximately 1973 to 1978. Ninety percent of the plastic
pipe was polyethylene. It was installed primarily in all new
subdivisions. Failures from the pipe included breaking due to
brittleness and snapping, usually very close to the connection
at the main or the meter where there was the most stress. The
pipe split around the circumference rather than longitudinally.
Costs frail the failures are estimated, due to the fact that this
community 1is also involved in a lawsuit against the manufacturer.

Estimated cost is 1.2,million dollars.: .

TOTAL ESTIMATED COSTS FOR FAILURES FROM THE ABOVE JURISDICTIONS:

97".5 - 97.65 million dollars

1/711/783.



poisons m

By Jane Hadley 5,
HP-1 Reporter ‘

m  The first time Alicia Berger
.29, drank a glass of water at- the
‘mWest Seattle house she wns'rent-
ing, she spit it out because it
tasted so bad.

Soon, she and her boyfriend,
Jeffrey .Lewis, -38, found that their
water was contaminated by xylene
and toluene, two organic solvents
commonly found in airplane glue,
gasoline; paint solvents, plastics
and other products.

As a result of five or six similar
cases, the Seattle Water Depart-
ment may stop using plastic water
pipe.-., an official said.

The city already has tightened
its policy within the past year on
plastic water pipes,. no longer
installing them in industrial or
commercial areas, said Jim Chap-
man, supernsor of water quality
at the city Water Department.

Organic solvents

But now Water Department
executives soon will discuss going
even further and discontinuing
their use altogether, he said.

The main problem with plastic
pipes is that organic solvents can
permeate the pipe, polluting the
water they carry, said Rov Jones,
an environmental scientist for the
U.S. Environmental Protection
Agency.

Typically, the ground around
the pipe becomes saturated with a
solvent, such as gas or oil or. paint
thinnc-r. which passes through ,the
pipe wall 10 the water.

A second problem is that
trtain kinds of adhesives used to
oin some plastic pipes also ]>erme-
ite the pipe and contaminate the
vater.

Plumbing code

The plumbing code requires .
that the right combination of
.ahesive and plastic be used, hut
. ones says it hard for plumbing
inspectors to know whether an
installer h”s used the correct
adhesive.

Chapman said the citv began
to us-1 plastic pipe in the early
IflbOs and estimates that mayhe
lalt 1he ity water lines .serving

are on plastic pipe
today

la the last two or three years,
toere have been about six cases in-
which residents have reported
drinking water contaminated with
organic solvents such as toluene,
s-lone and benzene. Chapman
s: id.

Benzene & a known human
., hcer-i-ausnv: agent, linked to
It ikeatia. Xvhne and toluene are

I?7 e TWO. Page A-J



"UNH'IHKKi  1ii-MLL

Jeffrey Lewis and Alicia Berger had to leave a rental home because 'hr- 'vater there was con-

taminated with organic solvents.

Plastic water

pipes may have b*-en cart of the problem

Two leave rented house because
city water there Is contaminated

From Page A-I

not linked with cancer but can
cause kidney, liver and central
nervous system damage.

In all bur. one of the cases, the
residents lived in commercial or
industrial areas. Chapman said.
But in one case, the home was in a
residential neighborhood.

Chapman speculated that in
that case somebody poured oil or
some other petroleum product into
the gutter atvl it leaked through
an expansion joint in the concrete
to saturate the soil around the
water pipe,

In each case, the city replaces
the plastic pipe that runs from the
street to the property line with
copper pipe. It's up to the proper-
ty owner to replace the pipe from
the property line to the house.

Berger and Lewis moved into a
rented house last Nov. 24 on a
sparsely populated, overgrown
ridge in West .Seattle just above
Marginal Way Southwest. By Jan.
1, they had moved out.

The two were so upset by their
experience they didn’t even want
to talk about it for several
months, said Lewis, a teacher of
Indian music.

He complained that officials at
various agencies were slow to
respond initially, never called back
when they said they would, were
timid and uninformative and tried
constantly to limit their responsi-
bility for the problem.

“Everybody was very nice, but
nobody would make a commit-
ment." he said Meanwhile, the
couple was driving 4<t miles round-
trip to shower ever, day, borrow-
ing water Irom people across the
street and eating elsewhere.

Berger, a graduate student at
the University <1 Washington, and

_ewis hired a private lab to test
toe water, because they lelt the
W ater Department would not do a
lest.

ground near the meter box along
Marginal Way Southwest to in-
stall copper pipe, the soil was
clearly contaminated and gave off
a strong solvent odor, said Jones
of the EPA.

Lewis suid, "From 20 feet away
you could smell this ground they
were digging up. It stunk.”

But though the Water Depart-
ment did replace the pipe, nobody
ever did anything about the con-
taminated soil.

In fact, Water Department
crews started to cover over the
new pipe with the old contaminat-
ed soil until Lewis questioned the
wisdom of that move.

"Aren't you just asking for
trouble?” Lewis asked. The crews
(hen decided to haul the soil away
and put clean dirt down instead.

Jones said he was at tiie site
"strictly as an observer." Jane Lee
of the Seattle-King County De-
partment of Public Health said
once she saw that the water
department replaced the pipe, she
considered her responsibility over.

Chapman said the Water De-
partment’s responsibility was only
to replace the plastic pipe.

He said nobody checked to see
whether the contamination is
widespread or limited to the meter
box area. And nobody checked the
source of the contamination.

He said it would be hard to
know where it came from, though
he added, "Obviously, with the
painting contractor next door,
that would be suspicious.” The
meter box is adjacent to the
property of Central Painting Inc.
mi Marginal Way Southwest.

Both Jones and Chapman said
any soil contamination would he
in the jurisdiction of the state
Ecology Department. But the
Ecology Department was never
called about the case.

And Joan Thomas, director the
Ecology Department's regional of-

linft in iVmimmwl! ctnirl miil rnn-

grouidw itr polluting almost al-
ways -la  as soil poll Jtimi.

V' ei tsked whose responsibil-
ity t™* .oil contamination would

he, r'" on'.s said: “l ain't stiv it
was r > responsibility. I'm
savin. | | n't know.'

‘I n .hhard, a iter quality
biolo: it "i Metro, a | '™ ‘consid-
ers it ip.i-liuni to till >w up such

repor il soil contaniinati”
Ifit''l 'd ms been nielii'iilot h
testii  t1. shores Wl i’ie Diiwc n-
ish "I 'C the past Joral ye..rs
tryin : ‘o | pure out w-
river 1 illl-nts t.ime f oin.

ot « es i I EPA said:
lem i; c au.-e ofclillen nt juristic
tions lie the delegation t i o-
granv h; r and forth, rliai ir
leave me prett\ Pig gaps in im.
system ii not saying tlv .'n
right, ut 'hev exist."’

Cli 'pnan said: “It's an area ol

mixer nsponsibilities. It's not
entire!" .In; r who does have re-
sponsl'ilitx 1 agree ;t's not a
terrifi situation.”

Oi person who has taken a
stand <n t i" source of the pollu-
tion is the owner of the house
Berge and Lewis were renting.
Landl idy Carol Knox, a Cashmere.
reside-1', re er.tly tiled suit against
C'entr i! Painting Inc.

Kimx’s Seattle lawyer, Linda
Larson, said the suit alleges that
the paint company released chemi-
cals it to ti e soil which ended up
in the wate* line to Knox's house.

Though die new copper pipe
put in by the Water Department
reduced the levels of contamina-
tion, he drinking water is still
contaminated, said Chapman.

Ki ox probably will have to
replace at least some of the pipe
on her property. To replace all of
it up to her house, a long distance
up a steep hill, would cost an

estimated ‘Jd.OdO, said Knox's
lawvei
Jol n 1l Iniilton. president of
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1ty halts use of plastic
pipes for drinking water

By Jane Hadley
P | Reporter

The Seattle Water Depart-
ment has placed a moratorium on
its use of plastic pipe that delivers
drinking water.

“We’re not using any until we
do come to a linal decision" about
the safety of the pipe, said Jim
Chapman, water quality supervi-
sor for the department.

"We've been contacted by a
number of people who claim to
have further information.'*

W ater contaminated

The moratorium follows the
discovery by a couple renting a
home in West Seattle that their
water was contaminated with to-
luene and xvlene, two substances
commonly found in airplane glue,
gasoline, paint solvents and other
products.

When the department investi-

gated, it found soil around the
meter box contaminated with a
strong-smelling solvent. The de-

partment then replaced the plastic

pipe from the street main to the
meter box with copper pipe.

Plastic pipe is a problem be-
cause it can be permeated by
organic solvents such as gasoline
or trichloroethylene, a widely used
degreasing solvent. Also, certain
glues used to join the pipes are
toxic and permeate the pipe to
contaminate the drinking water
inside.

The city first began to use
plastic pipe in the early 1960s for
service lines that run from the
mains in the street to meters,
Chapman said. He estimated that
about half the service lines in the
city are some type of plastic pipe.
The mains are not plastic.

Many lines from the meters to

the houses probably also are plas- ~~ers and hitters" Local

tic, Chapman said, but property

Chapman said there have been
six or seven cases in Seattle within
the past two or three years in
which drinking water was con-
taminated when organic solvents
penetrated plastic pipe.

All but one were in primarily
commercial or industrial areas,
where the likelihood of gasoline
spills and other soil contamination «
is greater than in residential areas.

Installations halted

Consequently, the city already _
has stopped installing plastic wa-
ter pipes in commercial and indus-
trial areas. The new moratorium o
applies to residential and all other
areas. ’

.Boh Giron, business agent for'
the Umted Association (TTTnmh-
Ncn"tt2 in
said that

beattlei yesterday

owners are responsible for install- sptnrnfirrs oppose the use of plastic ¢

ing those.

Forbidding use of plastic for
those lines would require a change
in the plumbing code, which the
City Council would have to do by
ordinance.

pipe for drinking water. i

“It’s not delivering as pure an |
item as it should be,” he said.1l
“And from the workers’ stand- *
Coint, the glues and solvents we *
ave to use we feel are dangerous.” 1
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Southwest Gas Replacing

ABS Pipe in Gas Lines

PHOENIX, — Southwest Gas Corp.
has been given the central business area
top priority in its program to replace
an estimated 2,300 miles of possibly
defective gas pipe.

The utility acquired the gas distribu-
tion system from Arizona Public Service
(APS) last November.

The first phase of the project is
expected to require between three and
four months and will depend on several
contractors working simultaneously in
various sections of the target area.
Some of the work is already underway,
according to John Hanenburg, program
manager.

Utility officials noted that the pro-
gram will involve all AES-type plastic
pipe. APS had used the pipe extensively
in the Greater Phoenix area and in other
parts of Arizona between 1959 and
1971

Officials said the pipe constitutes
about 23 per cent of the entire system.
The whole replacement program will
cost an estimated $120 million and will
last about six years.

The ABS pipe was involved in an
explosion in Phoenix last September
that killed five persons and prompted
an investigation. The probe revealed
that the pipe was aging more r'pidly
than expected initially.
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Oregon City Seeking $3 Million to Replace Broken Plastic Pipe

by Jim Not land

MEDFORD, ore. — This southern
Oregon city of 5C,000 is asking seven
suppliers of plastic pipe to reimburse
more than $3 million in damages "he
city expects to sustain in replacing the
polybutylene water pipe bought be-
tween 1971 and losi.

Attorneys for the Medford Water
Commission and the City of Medford
lolii the suppliers by letter, "It would
appear. . . that this wijter pipe does not
meet the requirement-!, warranties or
representations made by you at the time
of sale."

The city and the water es>mmission
have recently discovered defects and
consequent breaking of "numerous
pipe," says W. V. Deatherage. amember
of Frohnmaycr, Deatherage, deSchwei-
nit/., Pratt & Jamieson. P.C., Attorneys
at Law, in Medford.

Deatherage has asl.ed each of tin
seven suppliers to notify his firm by
June 26 whethci they want to reim-
burse the two government entities "for
the damages they have su'fered as a
result of said defer tive pipe.

"The Medford Water Commission
will be required to t place all of this
water pipe, whi.ii it | is estimated will
be at a cost in t >ce-- ot 52,000,000,"

Deatherage's letter continues.

Medford City Attorney Gene Clark
told Reeves Journal that the total damage
is expected to be "in excess of $3 million,
but no one supplier is expected to be
responsible for more than $2 million."

Letters identical to the one quoted
went to The Flintkote Co., Pipe Pro-
ducts Group, Orangeburg, N.Y.; Clow

Corp., Plastics Division, P.V.C. Plastic
Pipe, Bensenville, IIl.; Western Products
Co., Union City, Calif.; Hinds Supply
Co., Beaverton, Ore.; Westflex Manu-
facturing Co., Division of Western
Plastic it Rubber Co., Richmond, Calif.;
Budge-McHugh Supply Co., Medford;
and Consolidated Supply Co;, Portland,
Ore.
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C alif. Attorney G eneral

SACRAMENTO - California's attorney general has
written a brief of amicus curiae in support of the anti-plastics
factions involved in an appeal of a court decision requesting
that an injunction ordered against the International
Association of Plumbing and Mechanical Officials (IAPMO)
in 1983 be extended to IAPMO's 1985 Uniform Plumbing
Code (UPC).

A number of parties, including the State Building
Constructio Trades Council of California (backed heavily
by the United Association), filed suit in 1982 in an attempt
to prevent IAPMO from circulating its 1982 edition of the
UPC in California because of the addition of several new
plumbing code changes which allowed plastic piping materials
to be used for potable water within buildings for the first
time under UPC guidelines.

The anti-plastics concerns attempted to stop circulation of
the 1982 UPC in their lawsuit, which was also filed by the
former director of the state's Department of Consumer
Affairs, Richard Spohn, and a handful of environmentalist
groups and individuals. The original suit alleged that IAPMO
did not have the jurisdiction to make such additions to the
code and that it was violati' ? the state’s Business and
Professions Code.

Los Angeles Judge Jack A. Crickard ruled in the county's
superior court, however, that IAPMO was not in violation
of any laws or alleged unfair business practices and ruled
against the anti-plastics factions' efforts to stop the publication
of the 1982 UPC.

Crickard based much of his decision in favor of IAPMO on
his opinion that there was not sufficient evidence to back up
the anti-plastics camp's claims that plastic piping could
be hazardous to the public health. Crickard did rule in favor
of an environmental impact report to provide further input

C ritical

of IAPMO Decision

and agreed to issue an injunction on the code calling for a
disclaimer to be distributed with the 1982 UPC in California,
stating that an environmental impact report is in progress
and advising users of the newly added plastics materials to
consult with their local officials as to the status of plastics.

IAPMO had already agreed to voluntarily print the disclaimer
before the injunction was ordered.

The injunction was scheduled to be in effect only for the
1982 UPC. Now, as the 1985 UPC is being published (IAPMO
issues a new update every three years), the plaintiffs in the
case have attempted to continue the injunction through the
appeals process.

California District Attorney John Van De Kamp issued his
opinion, which has no enforcement powers, on Oct. 15. In
his statement. Van De Kamp stated that he felt the appeals
case in question falls "within the ambit of Business and
Professions Code Section 17500" and that "IAPMO's conduct
constitutes aviolation of that section."

Van De Kamp called for the extention of the trial court's
injunction to apply to the 1985 UPC and the 1985 IAPMO
Res;vrch Directory (which lists approved products).

Cue of th*primary contentions of the original lawsuit was
that IAPMO did not have the authority to list products or
grant product approval for products said to be in compliance
with the standards of the UPC. Crickard rejected this claim
and, in fact, praised IAPMO's effort;; and profess onalism in
making such determinations, citing the input and testimony
of the National Sanitation Foundation, which provides testing
information for IAPMO and other model code writing bodies.

Van De Kamp's opinion challenges IAPMO's right to make
such determinations and contends that the organization's
operations should be governed under the Business and
Professions Code.
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by Larry Dill

CAMBRIDGE, Mass, — In an effort
to avoid becoming bogged down in a
never ending materials debate that
could slow progress on the American
National Standards Institute's A-40
Committee on Safety Requirements for
Plumbing, the committee votpJ during
its Oct. 22-25 session here to withhold
acceptance of plastic piping materials foe
use in domestic hot and cold water
systems for potable use until it can
receive more input on the subject from
impartial, outside sources.

The action took place following a
follow-up to the controversial discus-
sions about plastic pipe at the commit-
tee's last session in July in Universal
City, Calif. The July session of the A-
40 Committee was highlighted by
presentations from plastic pipe advo-
cates and opponents. It was during the
July session that both sides of the issue
were provided with equal time to
discuss the plastics issue.

The anti-plastics camp headed by the
United Association presented a well
organized and emotional program fea-
turing its two key "expert witnesses,"
attorney Raymond Leonardini, and Dr.
Marc Lappe, PhD., two of the key
figures in the union-backed California
Pipe Trades council's long running legal
battle with the International Associa-
tion of Plumbing and Mechanical Of-
ficials (IAPMO) over the use of plastic
pipe in Uniform Plumbing Code (see
page 24).

The Plastic Pipe and Fittings Associ-
ation's participation in the July presen-
tations consisted of a brief six-minute
summary of its position on the issue of
alleged p -meation and leaching of
plastic piping materials and the distri-
bution of two documents supporting its
position.

After much debate after the July
program, PPFA, which had contended
that it was not properly notified of the
format of the July presentations (which
was refuted strongly by A-40 officials),
was extended a second invitation to
present its case before the A-40 body
during the October session. The presen-
tations were established on a similar
format with each side given 45 minutes
to present its testimony. Following the
testimonies equal time was also pro-
vided for rebuttals and question ans-
wering sessions.

This time it was the plastics advocates
who rolled out their team of hired guns
in the expert witness derby.

The United Association, which was
called upon to make its presentation
first, was content to have its legal
counsel briefly state that the union felt
it had adequately presented its case in
July and that it did not feel further input
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was necessary to express its views on
the plastics issue. The United Associ-
ation then distributed new documents
for the committee members' consider-
ation including an opinion (wh,.i. has
no legal binding power) by California
attorney general John Van De Kamp on
the on-going IAPMO court case over
the use of plastics in the Uniform
Plumbing Code (see page 24). In his
statement, Van De Kamp voiced the
opinion that an injunction which called
for the inclusion of a disclaimer noti-
fying users of the 1982 UPC in Cali-
fornia that an environmental impact
report was in progress to study plastic
products, be extended for distribution
with the 1985 UPC in California.

The United Association also distrib-
uted copies of a study being conducted
by scientific experts at the University
of California, Berkeley. The study,
commissioned upon the request of the
state's Department of Health Services,
is providing a review of recent literature
and research on the permeation of
plastic pipe. The materials distributed
were released Sept. 30 and represent the
first half of a study that is scheduled
to be concluded by April 1, 1986.

Also distributed were copies 'if cor-
respondence to Leonardini t.im a
representative of the California Depart-
ment of Housing and Community
Development which included a recent
press release explaining the suspension
of the environmental impact report
assigned to Versar, Inc., aVirginia based
research firm. This was accompanied by
an audit of the work performed by
Versar before suspension of the project.

Plastics Testimony
The plastics proponents were keyed
by PPFA representative Jack Lancaster,
who repeated PPFA's position following
the July presentations. Lancaster con-
tinued to state that "PPFA believes, as
it has stated other times, that this

Committee Puts Plastic on 'lold

committee is not the appropriate group
to decide complex, scientific and tech-
nical issues with regard to plastics or
with regard to any other materials."

"None of us has the professional
expertise to decide issues like alleged
permeation and leaching that have been
raised against plastic pipe in this
committee," Lancaster continued.

Apparently intent upon stressing its
p 'sition that the members of the A-40
Committee did not have the technical
or scientific background to make deci-
sions on plastics materials, the PPFA
representatives innundated the voting
committee members with more than 50
documents on the plastics issue. They
then presented three witnesses of their
own to provide technical testimony on
various aspects of the plastics issue.

PPFA's witnesses included Steven C.
Packham, PhD, of Salt Lake City, a
longtime toxicologist who has worked
with a number of governmental and
scientific agencies, who announced that
he is currently conducting a study of
all available data on plastics.

Another witness was Joseph Zicher-
man, PhD, of Innovative Fire Technol-
ogy, Berkeley, who discussed his work
with studies concerning plastic piping
materials in fire stations.

The third PPFA witness was Alan
Olson, PE, of BF. Goodrich's chemical
group. Olson addressed the charges of
permeation in plastic piping.

Put on Hold

Following the presentations, the
committee was still faced with the
monumental task of forging ahead with
the A-40 document's Table 3.1.3 which
provides "standards for materials,

equipment, joints and connections."”
Realizing that the table, which must
be passed before any definative progress
can be made toward completing the
document, contains hundreds of pro-
Conlinued on page 44

Edward Brabec of the United Association ponders the large stack of technical materials
presented to A-40 members for their study on the plastic pipe issue.
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Continued trom page 26

duct listings and their relating stand-
ards, the committee members were
faced with the possibility of having
progress slowed by debates on every
plastics product that appears in the
table.

In an effort to avoid such delays,
Donald Dickerson, representing the
American Society of Plumbing Engi-
neers, suggested a motion which stated:

"Serious concerns regarding the
suitability of plastic pipe to convey
domestic hot and cold water for potable
use have been brought before this
committee.

"The committee has heard presenta-
tions and received materials regarding
data which has been compiled and tests
performed, planned and underway
which deal with and address the '‘com-
plicated chemical, medical and public
health questions' involved in such
issues.

"It has been stated, and we believe,
that much more work must be done in
order to provide those data necessary
to (make) a sound decision on these
important matters.

"With all of the above in mind, the
A-40 Committee is withholding accep-
tance of plastic pipe for use in domestic
hot and cold water systems for potable
use until such time as clear, definitive
and impartial data are available which
can substantiate its use for this
purpose.”

After acceptance of the motion, the
committee members agreed that mate-
rial from an outside source should be
submitted and then studied before the
committee made any decisions on
plastics.

Refuting the charges by PPFA that
the A-40 body is not capable of making
the proper decisions on plastics, Dick-
erson noted that the body was qualified
to make such determinations provided
that it was given sound and impatrtial
study results to evaluate. "l believe we
have within this body the ability to
analyze pretty technical reports," Dick-
erson said.

Vincent Doyle, co-chairman, said,
"Collectively, we're probably the finest
minds in the country in the plumbing
industry."

PPFA's Richard Church protested the
singling out of plastics materials and
asked that all piping materials be
studied. His pleas fell upon deaf ears.
He continued his contention that the
plastics industry would be willing to
participate in such studies"if it was done
across the board."

The A-40 Committee scheduled its
next session for January in Tampa. At
that time it will resun.: work on Table
3.1.3, which is nearly halfway complet-
ed with the exception of the plastics
materials which have been placed on
hold.



Materials Controversy Continues

Anti-Plastics Forces Bring Out
Hired Guns in LAA... Session

by Larry Dill

UNIVERSAL CITY, Calif. - It was
only fitting that the American National
Standards Institute's A-40 Committee
on Safety Requirements for Plumbing
hold its latest meeting at the Universal
Sheraton Hotel here July 23-25.

Overlooking the Universal Studiu
lots, soundstages and outdoor arenas
used for western stunt shows and the
like as part of the studio's tours, the
hotel was the perfect site for an old
fashioned shootout between the advo-
cates and opponents of plastic piping
materials. The only trouble with the
shootout, however, was that :t was as
one-sided as Custer's debate with
Sitting Bull. If it was a fight, it would
have been stopped on cuts in the third
round.

While the majority of the three-day
exercise was dominated by tedious
reviews of the A-40 Committee's Table
3.1.3 (Standards foi Materials, Equip-
ment, Joints and Connections) and
disc ssions regarding the chapters
pc*rtu,ning to such products in the
developing model code being formula-
ted by the committee, the liveliest
session took place on the opening
afternoon when it was announced that
there would be a 90-minute discussion
on permeation of plastic piping mate-
rials, providing 45 minutes for both
advocates and opponents of plastic pipe
to speak, to be followed by a 10-minute
question-and-answer session.

The first speaker called to the podium
was Jack Lancaster, spokesman for the
Plastic Pipe and Fittings Association
(PPFA). Lancaster briefly outlined
PPFA's position on the issue of p.pe
permeation and reviewed two docu-
ments — a review of the plastics
industry's position on permeation
(which had the joint letterheads of the
Plastic Pipe Institute, the Vinyl Insti-
tute, the Uni-Bell PVC Plastic Pipe
Association and PPFA) and a copy of
PPFA's position that characteristics of
water and soil should be considered
when making materials selections.

The former document listed the
advantages of using plastic piping
materials and the latter stressed that
proper evaluation of soil and water
conditions would lead to responsible
selection of materials. The conclusions
of the second document stated that "in
order to maintain a viable supply of
potable water, thought must be given
to the installation of affected materials
in known or suspect soil and ground
water conditions which may cause
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jack Lancaster, Plastic Pipe and Fittings
Association, reviews PPFA's position on
pipe permeation.

permeation, corrosion or structural
failure of the pipe, tubing or fittings."

The point of Lancaster's presentation,
it appeared, was that all piping materials
are subject to failure or permeation and
leaching under particular circumstan-
ces.

Lancaster's statement was concluded
in approximately six minutes and he sat
down with nearly 40 minutes still
alotted to him. The shortness of Lan-
caster's presentation was surprising to
many of the committee members pres-
ent at the session, including one who
candidly told Reeves Journal, "I went
to the bathroom and when | got back
Jack was sitting down."

Opponents Speak

After Lancaster concluded his re-
marks and left the podium, chairman
Vincent Doyle, representing the Me-
chanical Contractors Association of
America as part of the ,oint committee
with the National Association of Plumb-
ing-Heating-Cooling Contractors as
joint secretariats of the committee,
called for the other speakers to step
forward.

If Lancaster's presentation appeared
to be surprisingly short and light to the
committee members, what was to
follow was agrand performance.

The committee members next wit-
nessed a very organized, polished,
professional and dynamic presentation
by Raymond J Leonardini, the attorney
who has represented the California Pipe
Trades (consisting primarily of United
Association interests) in its legal battles

with the International Association of
Plumbing and Mechanical Officials
(IAPMO) during the last three years
over the addition of certain plastic pipe
products to the Uniform Plumbing
Code. He was followed by Marc l.appe,
PhD and the chief consultant to the
California Pipe Trjdes on matters
concerning its charges that plastic pipe
contains toxic materials which are
hazardous to the health of the public.

Leonardini, in his best courtroom
manner, delivered a moving presenta-
tion blasting plastic piping products and
their usage in plumbing systems. He
also called for the A-40 Committee
members to use their ,.wn judgment to
keep plastics from their model code
document. Lappe followed with sup-
porting statements from a health policy
consultant's viewpoint, before Leonar-
dini delivered the closing summation.

Toxic Spills

Addressing the subject of permeation,
Leonardini cited statistics that estimate
300 toxicwaste spills in California every
three months. "You don't know where
those spills are going to be," he said,
"so the idea of analyzing permeation and
saying not to put them (plastic pipes)
in areas where there are known toxins"
is similar to "closing the corral after the
horses are out."

"How are you going to know where
there is going to be a toxic spill?"
Leonardini asked, labeling the commit-
tee members "public policy makers and
public health officials."”

The attorney then pointed out that
while efforts are made to determine
locations that were once the sites of
hazardous wastes, several cases pop up
each year where housing tracts have
been found to be built ori waste sites
three or four years after their
construction.

One of Leonjrdini's strongest con-
tentions was that research performed
by the American Water Works Com-
pany revealed that toxic vapors, partic-
ularly from gasoline products, can
permeate plastic piping as well as
liquids.

"Now where are you going to put pipe
to avoid infiltration and permeation by
vapors?” he asked.

Leonardini went on todiscuss arecent
lawsuit filed in the San Jose region
concerning polybutylene piping system
failures. Submitting adeposition on Ihe
issue for the record, Leonardini called
the failure rate of I'B"time dependent.”

"Because if the chemical develop-
ment of that pipe (I'B), if you wjit long



en_ougnh that particular installation will
fail," he claimed. _ _

Leonardini concluded his opening
remarks and called upon LaDppe, a
former official with California's ePart-
ment of Health and the chief consultant
in the lawsuit brought forward by the
California Pipe Trades Council and the
state's former director of the Depart-
ment of Consumer Affairs, Richard
Skohn who lent his name to the
IAPMO lawsuit under (he banner of the
Department of Housing. o

“I want to thank thisgroup for giving
me. the opportunity to speak, and the
United Association for bringing .me
here," Lappe said in his opéning
remarks. _ _

Lappe later explained that the quality
of drinking water is ?enerally measured
at its source in public treatment facil-
Ities. "We assume that nothing happens
to it to aid and abet any “levels of
contaminants in transit,"” he added,
charging that contaminants are being
picked “up through plastic piping
systems. _

"We also know of contaminants from
metal ions and we are assumlnP that
they are not ra_|smg the level of lejd
copper or arsenic above the levels that
are permissible from the source."

Lappe pointed to three studies con-
ducted by the Pipe Trades Council
(under his supervision), the American
Water Works Company and the Vinyl
Institute. _

"What each of these studies found
was that there are differences as dear
as daP/ anc. night between plastic ind
metal," he said "Plastic permeates
certain organic chemicals of health
concern, Metal absolutely unequivocal-
ly does not.

Leonardini Summarizes

Leonardini followed with a tight,
passionate conclusion. that hit home
with a number of emotional charges and
pleas to the committee members.

The attorney challenged IAPMO
(which has successfully “d-fended its
[%osmon on plastics against the Pipe
rades Council, et al"in the courts,
largely from, a judge's ruling that no
sufficient evidence "has beenproduced
to show any health hazards from_plastic
piping) and its We2 UPC additions of
plastics. He also questioned the validity
of the National Sanitation Foundation
which presented key testimony in
IAPMQ's California Iawsv_lt.

Noting that IAPMO relies upon NSF
testing, Leonardini said NSF 14 is an
inadequate standard fee the evaluation
and analysis of leaching characteristics
in plastic pipe. _ _

“Can you trust ERA? EI'A is talkm(};
about relying on NSF. EPA hjs no
developed'drinking water standards tor
anX of the chemicals that are inyolved."

eonardini concluded by stating that
all of the data is yet to be received and
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John Woodwa'j. Cast Iron Coil Pipe | titute, expresses his opinion during a discussion
of the A-40 Committee's proposed pro uct standards.

that it would probably take at least
another year and a half to gather all
Information and comments on the
conclusions. _ _

"You have nothing to gain and
everything to lose" by actmq before
governmental studies are completed, he
said in closing. _

_Canfusion Begins

_The polished presentation by Leonar-
dini and Lappe was followed by Doyle's
announcement that "in the interest of
fairness to hoth sides and everyone who
IS on the committee," a 10-minute
gtflestmn-and-answer period would
ollow.

Lancaster returned to the podjum and
began to comment on the remarks made
by the other two speakers hy first
acknowled/gmg that he, indeed, repres-
ented PPFA and that the other speakers
were employed to represent the Interest
of the Unitéd Association.

Lancaster's remarks were quickly met
with an objection from Edward Brabec
executive vice president of the United
Association. This was followed hy
Doyle's announcement that the remain-
ing time would be limited to questions
‘rum the floor, not rebuttal statements.

Lancaster protested the procedures
and then left the podium where Leo-
nardini and Lappe proceeded to answer
several questions from the committee
members regarding their statements,

Very Convincing ,

To the members of the audience, it

must have appeared as though the anti-

plastic speakers clear|¥ presented a very
convincing argument for  their case,
while the plastic concerns failed to prove
any of their contentions. _
hen confronted with the question
of why Lancaster had failed to make a
more "¢ nprehensive and prepared
statement, PPFA attorney Robert Crea-
mer and Lancaster both charged that
they had no prior knowledge that

speakers were going to be given 45
minutes each nor were they informed
of the type of presentation Leonardini
and Lappe were going to make.
While the plastics representatives
claimed that the% hjd not been contact-
ed directly by the Committee, but that
amessage was delivered through a third
party, Chairman_ Doyle told Reeves

journal that he did speak to Lancaster

personally by telephone. William Aber-
nath)f, committee, secretary, George
Kauffman, co-chairman, and at ledst
two A-40 members told Reeves journal
they had been told that PPFA was
notified of the ant|-ﬁlast|cs concerns'
Plans to appear_ at the meeting more
han a month prior to the sessions.

Creamer told Reeves Journal that
I'PFA did not have any plans of making
a similar presentation before the com-
mittee because the orga uzation did not
feel it was the propervenue to air such
testimony

"This group, regardless of what the¥
call theniselves or’how they self-anoin
themselves, is nut competent to make
these kinds of decisions, and we are not
%omg to engage in a debate before the

-40, Committee on scientific and
technical matters.

"The union can bring mPeopIe <talk
about whatever they want, but we are
not going to, do anything. that would
imply that this committee is competent
enough to make those kinds of
IodEments. S _

"For us to bring in toxicologists would
be, m effect, to submit this iSsue to_this
group: and It doesn't belong here. This
may. be a safety code In terms of
traditional concérn of plumbers for
safetzl in terms of what is a safe
Plum Ing system, but | don't believe
hat makes” this group. competent to
decide whethei @ particular kind of
plastic pipe leaches or is permeable to

Continued on page so



Final Arguments Presented

In Calif.

Suit Challenging AC Efficiency Rates

by Larry Dill

SACRAMENTO, Calif. — A Sacra-
mento county superior court judge is
expected to deliver a final decision in
early Qctober on the lav 'suit pitting air
condltmmn% anufacturers against the
California _Energy Commission ACEC)
over the CEC's proposed 1988 and 1993
minimum_energy efficiency standards.

Judge James™ 1. Morris™ heard final
arquments from attornexs on MY 16,
and agreed to allow both sides of the
litigation to file final closing briefs
within 15 days. Upon filing of the briefs,
which wil| be limited to material pres-
ented during the July 16 court session,
the parties involved in the flit will then
have 30 days to file written responses.
Upon review of the material submuted,
Morris will then deliver his written
decision, probably in earllY October.

‘The suit was filed by Cennox Indus-
tries, Inc., Bard Manufacturing Co., Heil
Heating and Cooling Products and
Bortg- arner Central Enviromental
Systems, Inc.. In a related action,
American Standard's Trane Division
has petitioned the CEC to reconsider
its decision to adopt a minimum Sea-
sonal energy efficiency ratmw(SEER%of
8.9 — Dbeginning in 1988, The SEER
would raisé t0 9.9 in 1993. California's
current minimum SEER is 8.0.

The majority of the July 16 season
centered around closing arguments by
attorneys Thomas Knox, Who repres-
ents Lennox Et Al and Bruce Dodge,
legal counsel for Trane. _

he plaintiffs‘attorneys focused their
attention on charges that the CEC staff
was selective in"its use of reference
materials, particularly data from the
Department of Energy, and claims that
the proposed regulafions would drasti-
cally increase costs while resulting in
products and requirements that would
not be cost effective for consumers.

"We're very optimistic about the
outcome," David F. Lewis, director of
marketing for Lennox Industries, told
Reeves Journal. "We think that the
requlations will end up costing the
consumer a lot more money, The key
is that we don't feel it will be cost
effective for the consumer.”

Lewis also pointed out that the
manufacturers contend CEC reached its
decision through the selection of data
that would only support its position.

Knox outlined a nymber of points
raised in Prevmus testimony which are
bem%_cha lenged by the manufacturers.

While questioning the methodology
used to evaluate such factors as feas-
ibility of compliance, discount rates,
maintenance costs and particularly the

Pagp S/Roaves Jourel

"design life of units," Knox zeroed in
on his clients'contention that the CEC
did not have sufficient evidence to
develop its re%ulatlon. Knox contended
that CEC used the wrong "baseling to
determine the cost efficiency of air
conditioners that would be subject to
the_requlations. _

"They used the wrong yardstick to
measure the cost effectiveness of the
1963 standards,” Knox said. "There is
no evidence considered that states SEER
9.9 will be cost effective in 1999," he
added. _ , _

A large portign of the final session
was spént argum]q the language used
in the regulation. The primary question
was whether units covered by the
regulation should be classified as resi-
dential or commercial or single and
trlBIe phase air conditioneys.

Dodge stated that no data was sub-
mitted”on .a commercial category and
that there is no evidence to sugport the
contention the proposed SEERs would
be cost effective. H, su%gested that the
regulation be sent back 10 the CEC staff
toeither add language specif mP com-
mercial air conditioners or that com-

A-40 Committee

Continued trom page 10

such a point that it should not be used
in plumbing systems.

“No oneon that committee is com-
petent to make those kinds of decisions
and it's ironic to note that throudgh all
of the procedures they have said” they
are incompetent to decide whether lead
should be used. The%/ have decided they
aren't competent fo decide whether
certain kinds of ashestos Rroducts
should be used in the code. They have
said they are not competent to' make
judgments whether certain kinds of pipe
assemblies are fire retardant. They have
denied competence to determine all
kinds of issues, but yet when it comes
to these extremely complex, complicat-
ed and controversial issues about plastic
pipe, then all of asudden there isagroup
of people that is in there who deem
themselves highly competent to decide
if plastic pipe should be used.

_'And that's what we have, but we
simply aren't going to submit thaf issue
to this gro,uh). S0  we're not going to
cgme in“with our own dog and pony
show,

Both Lancaster and Creamer contend
that ?overnmental a(t;enmes such as EPA
and the Department of Health should
be involved in the study and evaluation
of the issue.

g?:et{ghal units be exempted from the

Exemption would be more favorable
he _arqued, because of the projected
difficulty in enforcing such distinctions
particularly in light of the possibility of
units designated for commercial appli-
cations being used for residential
installations,

In challenging the CEC's selection of
data in its” régulation formulation
process, Knox contended that the CEC
staff ignored workshop testimony and
mPut_rom industry sources and instead
selectively referred to data that onl
tended t0 back its position on SEE
minimums, particufarly information
from DOE.

Alan B. Lilly deguta( attorney general
representing the CEC and the State of
California, responded that CEC didn't
rely on testimony supplied by industry
because it was "just theopinions of their
engineers.

CEC has been joined in the defense
of the proposed regulation by Carrier
Corp. and the Natlral Resources De-
fense Council.

Couldn't Rebut

| 'aster protested the fact that he
whi- :-0t provided the opportunity to
answer the charges made by Leonardini
and Lappe, stating thatthey made
several misstatements of fact.

As an example, he countered that the
lawsuit in San Jose is centered around
a mechanical fastening system, not
Issues concerning carcer. "He was
pulling aﬁples and oranges," Creamer
added"of his legal counterpart.

When it was pointed out to the
plastics spokesmen that amember of the
audience would surely have to be
influenced by the preseritation made b¥
their foes, based on PPFA's lack o
performance. Creamer concluded, "You
%?t the message that the sponsors and

e union people wanted you to get
because, again, we were never told what
was going to happen_ and they had a
cannéd, rehearsed, slick presentatjon.
The other thing to remember, and I'll
stop saying it eventualla\g is that this i
not the forum for that kind of thing."

Regardless of the contentions of
PPFA, they may find that their coun-
terparts on the’ committee left with a
very strong impression from the presen-
tation made by Leonardini and _Lappe.
were’ keeping score in the
grandstands, the committee members
may have concluded that it was no
coritest. The hired guns scored a TKO.

If the¥



2 Clv. BO008952
(LASC No. C395294)

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

FRIENDS OF THE EARTH, CONSUMER FEDERATION
OF CALIFORNIA, STATE BUILDING AND
CONSTRUCTION TRADES COUNCIL OF CALIFORNIA,
AFL-CI10, and AILEEN ADAMS,

Plaintiffs and Appellants.

V.

INTERNATIONAL ASSOCIATION OF PLUMBING AND
MECHANICAL OFFICIALS, a California
corporation,

Defendants and Respondents.

ON APPEAL FROM THE SUPERIOR COURT OF LOS ANGELES COUNTY

HONORABLE JACK A. CRICKARD, JUDGE PRESIDING

BRIEF OF AMICUS CURIAE
IN SUPPORT OF APPELLANTS*®
FRIENDS OF THE EARTH, ET AL.

JOHN K. VAN DE KAMP, Attorney Geaeral
of the State of California
ANDREA SHERIDAN ORDIN,
Chief Assistant Attorney General
THEODORA BERGER,
Assistant Attorney General
CRAIG THOMPSON,
SUSAN L. DURBIN,
Deputy Attorney General
3580 Wilshire Boulevard,
Los Angeles, California 90010
Telephone: (213) 736-2105

Attorneys for Amicus Curiae
People of the State of California



TOPICAL [INDEX

INTRODUCTION
STATEMENT OF FACTS

ARGUMENT

1 IAPMO IS ENGAGED IN ACTIVITIES THAT
COMPRISE THE PERFORMANCE OF SERVICES
WITHIN THE MEANING OF BUSINESS AND
PROFESSIONS CODE SECTION 17500

A. The Status of IAPMO As a Nonprofit
Organisation Is Not Relevant

B. I1APMC Has Disseminated Statements
With the Intent to Dispose of Goods
or Services

} IAPMO®"S STATEMENTS ARE MISLEADING
WITHIN ‘r\E MEANING OF BUSINESS AND
PROFESS! :-IS CODE SECTION 17500

A. Section 17500 Prohibits Untrue and
and Misleading Statements

(R THE [INJUNCTION SHOULD BE EXTENDED
TO THE 1985 UPC

CONCLUSION



TABLE OF AUTHORITIES

Pages
State Cases
Ball v. American Trial Lawyers Assn.
(1971) 14 Cal .App.3d 289 11
Chern v. Bank of America
(1976) 15 Cal.3d 866 10
Fletcher v. Security Pacific National Bank
(1979) 23 Cal .3d 442 11
Ford Dealers Assn. v. Department of
Motor Vehicles (1982) 32 Cal.3d 347 13
Garvaili v. Bd. of Chiropractic Exmrs.
(1963) 216 Cal.App.2d 374 13
Hanberry v. Hearst Corp.
(1969) 276 Cal_.App-.2d 680 7-8
In re Application of O"Connor
(1927) 80 Cal.App. 647 10
IT Corp. v. County of Imperial
(1983) 35 Cal.3d 63 16
People v. Superior Court (Olson)
1979) 96 Cal_.App.3d 181
cert. den. (1980) 446 U.S. 935 11
People v. Wahl
(1940) 39 Cal.App.2d Supp. 771 11
People ex rel. Mosk v. Lynam 11
(1967) 253 Cal .App./d 959
Smulson v. Bd. of Dental Exmrs.
(1941) 47 Cal .App-2d 584 13
Federal Cases
Aronberg v. FTC
(7th Cir.1942) 132 F.2d 165 11-12

Exposition Press, Inc. v. FTC
(2d Cir. 1961) 296 F.2d 869 11



TABLE OF AUTHORITIES

Federal Cases

FTC v. Standard Education Society
(1937) 302 U.S. 112

FTC v. Sterling Drug, Inc.
(2d Cir. 1963) 317 F.2d 669

Koch v. FTC
(6th Cir. 1953) 206 F.2d 311

Murray Space Shoe Corp. v. FTC
(2d Cir. 1962) 304 F.2d 270

People ex rel. Mosk v. National Research
Co. of Cal. (1962) 201 Cal.App-.2d 765

Rhodes Pharmaceutical Co. v. FTC
(2d Cir. 1953) 208 F.2d 382,
mod. for other reasons 384 U.S. 940

State Statutes

Bus. & Prof. Code, § 17500

Bus. & Prof. Code, § 17535
Civ. Code, § 17200
Opinions

66 Ops.Cal_Atty._Gen. 40 (1983)

Pages

11-12

13

13

13

11

13

5,6,8,9,10,11,14
15,16,17,18

16

10



IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

FRIENDS OF THE EARTH, CONSUMER FEDERATION
OF CALIFORNIA, STATE BUILDING AND
CONSTRUCTION TRADES COUNCIL OF CALIFORNIA,
AFL-C10, and AILEEN ADAMS,

)
)
)
)
Plaintiffs and Appellants. g 2 ClIVv. B008952
)} (LASC #C395294)
V. )
)
)
)
)
)
)

INTERNATIONAL ASSOCIATION OF PLUMBING AND
MECHANICAL OFFICIALS, a California
corporation,

Defendants and Respondents.

BRIEF OF AMICUS CURIAE
IN SUPPORT OF APPELLANTS*®
FRIENDS OF THE EARTH, ET AL.

* * *

INTRODUCTION

This Amicus Brief 1is filed by John K. Van de Kamp,
Attorney General of the State of California, pursuant to his
duties as chief law enforcement officer to assure uniform
and adequate enforcement of state laws. (Cal. Const., art.
V, 8§ 13; Daily v. Superior Court (1977) 19 Cal.3d 132,
149-150.) The specific focus of this brief will be the
applicability of Business and Professions Code sections
17500, et seq. to the type of conduct and type of defendant

at 1i1ssue 1iIn this case.



The central 1issue iIn this case is the applicability
of section 17500 of the Business and Professions Code,
forbidding false and misleading advertising, to the
publication by the International Association of Plumbing and
Mechanical Officials ("IAPMO"™) of the Uniform Plumbing Code
(""UPC™) and the I1APMO Research Directory. The Attorney
General believes that Business and Professions Code section

17500 1is applicable to these activities of IAPMO.

STATEMENT OF FACTS

The facts have been set out at length by the
parties in their briefs, and will be reviewed only briefly
here, as they are germane to the applicability of Business
and Professions Code section 17500.

IAPMO is an organization made up of plumbing
inspectors, and governmental entities and officials who
enforce or administer plumbing codes, or who regulate
plumbing, heating, air conditioning, and related
construction matters. (Complaint, 1 10; Answer, 1 6.)
IAPMO publishes a model plumbing code called the Uniform
Plumbing Code, or UPC. The UPC has remarkable prestige and
influence in the plumbing industry. Testimony shows that
it is regarded as the industry bible, and is used widely by
contractors and architects. (R.T. pp- 304-311, 388.) It

is also used widely by government. The evidence



demonstrated that the UPC is widely carried by local
plumbing inspectors in the field; 1in California, inspectors
very often carry the UPC in place of the California
Administrative Code sections relating to plumbing. (1d.)
Many jurisdictions use the UPC, either as the basis for
their plumbing codes, or by simply adopting the UPC by
reference. California 1is among these jurisdictions, 1in that
state law provides that the California Department of Housing
and Community Development must adopt a plumbing code that
imposes substantially the same requirements as the most
recent edition of the UPC. (Health & Saf. Code,

§ 17922(a).) Evidence 1in the record, then, shows that the
UPC 1is recognized, used and substantially relied upon both
by private industry and by local and state government.

The UPC itself makes statements regarding the
degree and type of reliance that may be made on the UPC. The
UPC states that i"j purpose is to provide "minimum
requirements and standards for the protection of the public
health, safety and welfare." It also carries the I1APMO
seal, bearing the inscription, "plumbing safety."”

(Complaint, 1 11; Answer, 1 7.)

IAPMO also publishes a Research Directory. While
the UPC lists materials that may be used for specific
purposes (e.g., copper piping of one-inch diameter may be

used for certain applications in home plumbing), the



Research Directory lists specific products that I1APMO states
are acceptable for use under the UPC (e.g., "X”brand of
one-inch copper piping is acceptable for use inthe
applications listed 1in the UPC). (Respondent"sBrief at p.
2) IAPMO also affixes its seal of "plumbing safety"” to the
Research Directory. (Complaint, 1 11; Answer, W0 7.) The
Forward to the Research Directory also states that a listing
is a representation by IAPMO that the listed product has
been found to "meet or exceed applicable standards and
requirements of the latest edition of the Uniform Plumbing
Code.™ (Exh. 7.)

In compiling and publishing the UPC and Research

Directory, IAPMO reviews products for compliance with what
IAPMO regards as "applicable recognized standards'™ as well
as the UPC requirements. (Respondent®s Brief, p. 17.)
IAPMO also does a certain amount of quality control of its
own on the products it lists, performing unannounced
inspections at listed manufacturers®™ plants. (ld., at p.
18.) IAPMO recognizes that inspectors use the I1APMO
publications to evaluate products. Q3. , at p. 17.)
However, I1APMO does no testing of the products it lists,
although it sometimes requires independent laboratory
testing to be done of some products. (R.T. pp- 676-677.)

IAPMO requires, and receives, a fee from any

manufacturer seeking to have a product or products listed in



the I1APMO publications. In fact, the UPC 1is totally paid
for by the fees paid by manufacturers. (Complaint, 1 15;

Answer, 1M 6 and 9.)

ARGUMENT
1
IAPMO IS ENGAGED IN ACTIVITIES THAT
COMPRISE THE PERFORMANCE OF SERVICES

WITHIN THE MEANING OF BUSINESS AND
PROFESSIONS CODE SECTION 17500

Al The Status of I1APMO As a Nonprofit
Organization Is Not Relevant

IAPMO argues that it is not engaged in the sort of
activity— namely disposing of a product or performing a
service— that 1is covered by Business and Professions Code
section 17500. As support for this argument, it cites the
fact that it is a nonprofit organization, which makes no
profit on the publication and sale of its publications.

This argument 1is 1irrelevant.

The applicability of sectic 17500 depends upon the
nature of the activities engaged 1in by a person or entity,
not upon the person or entity performing those activities.
Whether a corporation is a for-profit or a nonprofit
corporation has no bearing on the question of whether or not
it offers goods or services for sale. As an example, if a
charity sells goods of some kind to raise funds, and it

makes a false or misleading statement 1in selling them, then



section 17500 would apply. The statute simply makes no
exemptions Tfor nonprofit organizations; it applies, on Iits
face, to any person who makes false or misleading statements
in the course of selling goods or services. The provisions
of IAPMO®"s corporate charter, or the state of its balance
sheet, are 1irrelevant. It is 1APMO"s activities and intent
that ”re germane here.

B. IAPMO Has Disseminated Statements

With the Intent to Dispose of Goods
or Services

IAPMO also argues that it has not made any
statements with the intent of disposing of goods or
services, as required by the statute. This 1is not correct.

It is true that IAPMO does not make the statements
at issue in this case with the intent of disposing of piping
or other construction materials that it manufactures itself.
IAPMO appears to argue that it simply acts as a neutral
umpire, impartially calling balls and strikes, and then just
reporting the score, with no intent as to how its calls
affect the salability of Listed products. This argument
does not square with what IAPMO actually does. 1APMO knows
that it is widely and heavily relied upon by government and
industry. It is well aware that contractors may select
products, and building 1inspectors approve them, because
IAPMO lists them. Indeed, IAPMO takes considerable pains to

ensure that government and industry will rely on I1APMO"s



listings. IAPMO observes listing procedures, reviews
products, and 1inspects some manufacturers. It makes
representations that it is competent to evaluate the safety
and fitness of products, and that the products it lists may
be trusted to meet applicable standards and to meet minimum
safety requirements 1in the listed use. Were this not true,
IAPMO®"s publications would not be purchased and its primary
activity and purpose would vanish.

IAPMO here 1is in the role, not of a direct seller
of goods, but of an endorser of goods, an entity that
presents itself as an expert and presents 1its expert
evaluation of products it evaluates. It cannot avoid
responsibility for 1its representations simply by saying that
it does not manufacture the products it endorses.

A similar argument was rejected 1in Hanberry v.
Hearst Corp. (1969) 276 Cal .App-2d 680. Plaintiff 1iIn that
case alleged that she had purchased defectively designed
shoes bearing the Good Housekeeping Seal. Defendant argued
that it had no responsibility for any consequences, since
its seal constituted nothing more than a statement of
opinion. Rejecting that argument, the court said:

"Respondent was not the seller or

manufacturer of the shoes; it held itself out
as a disinterested third party which had examined

the shoes, found them satisfactory, and gave Iits



endorsement. By the very procedure and method
it used, respondent represented to the public it
possessed superior knowledge and special
information concerning the product it endorsed.
Under such circumstances, respondent may be liable
for negligent misrepresentations of either fact or
opinion." (276 Cal .App-2d at p. 686.)
IAPMO is similarly responsible for 1its representations
concerning the safety of plastic pipe.

More importantly, I1APMO is 1in the business of
selling its own services as a product endorser. It is with
intent to dispose of 1its services as an endorser that it
makes its statements that the products it lists meet
applicable requirements and are safe. Having presented and
established 1i1tself as an expert on plumbing codes, 1APMO
actively attempts to preserve that image. As a result,
manufacturers come to IAPMO to be evaluated and listed, and
they pay for the I1APMO seal and the IAPMO endorsement that
their products may be relied upon to meet all applicable
standards and to meet minimum safety requirements.

The situation of I1APMO as an endorser, selling its
services as an endorser, Talls within the ambit of section
17500 as surely as if such services as writing wills or
repairing cars were being sold. The statute requires only

that a person make certain kinds of statements with the



intent to sell goods or services for section 17500 to be
applicable. IAPMO meets this test. It publishes the UPC
and the; Research Directory publications, which state that
certain materials and products meet applicable standards and
are safe, with every apparent intention that these
publications will be widely bought and relied upon. 1APMO
also evinces every intent that manufacturers avail
themselves of IAPMO"s services as an endorser, and that they
pay for these servi®"*. This meets the test of section
17500.

This office has held that section 17500 is not
limited to "misrepresentations in commercial situations
involving a quid p o quo." (66 Ops.-Cal_Atty_Gen. 40, 46
(1983).) That opinion dealt with charitable solicitations,
but noted the broad sweep of the section:

“"The general purport of section 17500

evident from .cs language 1is to protect a person
from being deceived or misled when statements
and representations concerning the disposing of
property or the performing of services seek to
induce such person to expend money for a result
he desires."” (ld. , at p. 46.)

IAPMO®"s publications unquestionably have such
effects. Manufacturers surely would not pay to have® their

products listed if such listing did not have a positive

effect on sales.



IAPMO®S STATEMENTS ARE MISLEADING
WITHIN THE MEANING OF BUSINESS AND
PROFESSIONS CODE SECTION 17500

A. Section 17500 Prohibits Untrue and
and Misleading Statements

Business and Professions Code section 17500 makes
it unlawful for any person to make any statement which the
person knows or by the exercise of reasonable care should
know to be untrue or misleading 1in order to dispose of goods
or services. It iIs not necessary that any person be misled
by the statements; the gravamen of the offense 1is the making
of untrue or misleading statements, and the offense is
"complete without regard to whether or not anyone is
deceived or damaged.™ (In re Application of O0"Connor (1927)
80 Cal.App. 647, 652.) A statement is impermissibly untrue
or misleading 1if the statement merely has the capacity to
deceive members of the public;

"A statement is Talse or misleading if members

of the public are likely to be deceived. Intent of
the disseminator and knowledge of the customer are
both irrelevant. Referring to both section 17500 and
Civil Code section 3369 [the predecessor to section
17200], it has been said: "The statute affords
protection against the probability or likelihood as
well as the actuality of deception or confusion.""

(Chern v. Bank of America (1976) 15 Cal.3d 866, 876;

emphasis added.)



See Fletcher v. Security Pacific National Bank (1979)

23 Cal.3d 442, 451; Ball v. American Trial Lawyers Assn.
(1971) 14 Cal .App-3d 289, 310; People ex rel. Mosk v.
Lynam (1967) 253 Cal.App-.2d 959, 965-966; People v. Wahl
(1940) 39 Cal ._App-2d Supp. 771, 773. These cases clearly
indicate that an action predicated on violations of section
17500 1is not the same as an action for fraud or common law
deceit: intent to deceive, reliance, and damage are not
elements of a section 17500 cause of action. (See also
People v. Superior Court (Olson) 1979) 96 Cal.App-3d 181,
190, 198, cert. den. (1980) 446 U.S. 935.)

In determining whether a representation has the
capacity to deceive, the courts look to the least
sophisticated members of the public. (Exposition Press,
Inc. v. FTC (2d Cir. 1961) 296 F.2d 869, 872-}/ Although
a statement may not deceive or mislead a sophisticated
consumer, the statement may be misleading or deceptive to
others who are less experienced or more vulnerable. As the
United States 1iupreme Court stated nearly fTifty years ago:

“"The fact that a false statement may be

obviously false to those who are trained and

1. Because of the similarity between California and
federal statutes iIn the area of deceptive business
practices, decisions of federal courts are more than
ordinarily persuasive. (People ex rel. Mosk v. National
Research Co. of Cal. (1962) 201 Cal .App-2d 765, 772.)

11.



experienced does not change its character,

nor take away 1its power to deceive others less

experienced. There 1is no duty resting upon a

citizen to suspect the honesty of those with

whom he transacts business. Laws are made to

protect the trusting as well as the

s spicious. The best element of business has

long since decided that honesty should govern

competitive enterprises, and that the rule of

caveat emptor should not be relied upon to

reward fraud and deception.” (FTC v. Standard

Education Society (1937) 302 U.S. 112, 116.)
Accordingly, courts have ruled that:

“"The law is not made Ffor experts but uo

protect the public, — that vast multitude

which 1i1ncludes the ignorant, the unthinking

and the credulous, who, 1in making purchases,

do not stop to analyze but too often are

governed by appearances and general

impressions."” (Aronberg v. FTC (7th Cir.1942)

132 F.2d 165, 167.)

IAPMO"s statements may not be actively false,

only misleading or incomplete. However, the law provides
that words and sentences may be literally and technically

true and still be used in a manner to mislead or deceive the



public. (FTC v. Sterling Drug, Inc. (2d Cir. 1963)
317 F.2d 669, 675; Koch v. FTC (6th Cir. 1953) 206 F.2d 311,
31.) IT a representation 1is susceptible to both a
misleading a truthful interpretation, the representation
will be construed against the person making it. (Murray
Space Shoe Corp. v. FTC (2d Cir. 1962) 304 F.2d 270, 272;
Rhodes Pharmaceutical Co. v. FTC (2d Cir. 1953) 208 F.2d
382, 387, mod, Tfor other reasons, 348 U.S. 940.) As the
Court of Appeal has stated:
" *The use of a word having a double meaning

is a common device of those desiring to deceive

or mislead others. One who does this cannot escape

the charge of misleading or deceiving by saying

that to him or as he meant the words, they were

true. ™" (Garvai v. Bd. of Chiropractic Exmrs. (1963)

216 Cal .App.2d 374, 379, citing Smulson v. Bd. of

Dental Exmrs. (1941) 47 Cal_App-2d 584, 590.)

Further, even the Tailure to disclose information
can be actionable, for as the California Supreme Court has
noted:

"[Tlhe omission of crucial information can be
as misleading as a direct misstatement of fact.”
(Ford Dealers Assn. v. Department of Motor

Vehicles (1927) 32 Cal.3d 347, 363-364.)

* * * * * *

13.



The Ulisting by I1APMO of certain plastic piping in
the UPC and the Research Directory 1is such an incomplete,
and therefore misleading, statement. By listing them in the
Research Directory for use for potable water, I1APMO has
brought plastic pipe products within the representation made
as to all listed products, namely that it meets all
applicable standards. By listing it in the UPC, I1APMO has
brought plastic piping within the statement 1in the UPC that
materials listed therein meet minimum safety requirements.

In the case of plastic piping for drinking water
uses, such statements are, at best, incomplete when made in
California. Plastic pipe 1is not approved for use 1in
California 1in carrying potable water inside structures;
plastic pipe therefore does not meet all applicable
requirements 1in California. Any generalized statement that
materials listed in the UPC meet all applicable requirements
is false as to this use of plastic pipe in California; it is
certainly a statement so incomplete as to be misleading.

The carefully self-cultivated influence of IAPMO makes it
even more likely that ics listing of plastic pipe in the UPC
and tne Research Directory will mislead the many persons in
government and private industry who use the I1APMO
publications into assuming that the listed materials and
products are acceptable in California for the uses I1APMO

lists. This is more than sufficient to bring IAPMO"s

statements within the ambit of section 175U0.



THE INJUNCTION SHOULD BE EXTENDED
TO THE 1985 UPC

The applicability of section 17500 to IAPMO*s
conduct in this cas:- is not an academic question of law, but
a vital matter of public safety. The State of California is
deeply concerned about the possibility that known or
suspected human carcinogens may enter the drinking water of
families and individuals because of the use of plastic
piping for the car*; 1 j of potable water 1iIn homes. The
state is sufficiently concerned to take the unusual step of
researching and preparing a full environmental impact report
(EIR) on the use cthis building material for carrying
water people drink,, bathe 1in, and cook with. See judgment
entered by Honorable Judge Crickard on January 24, 1984,
pages 2-3. ) The state has not. yet approved plastic pipe for
certain drinking 1ner uses precisely because of the
unknowns and the risks, and the state is attempting to
ensure that sufficient time and sufficient effort is taken
to evaluate the risks before it does so approve plastic
pipe.

It was iIn. this context of many unknowns and
substantial potential risks that the trial court 1issued its
injunction requiring that IAPMO inform all users of the 1982

UPC that plastic pipes are not approved for certain potable
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water uses in California. Th~ injunction reflects concerns
the trial court obviously must have had for protection of
public health and protection of the public against possible
exposure to carcinogenic chemicals.

The injunction was well founded and, indeed,
compelled by the evidence 1in the case. However, given the
showing made by appellants, the trial court erred in
limiting the 1injunction to the 1982 UPC and Research
Directory. Under a proper application and interpretation of
Business and Profession Code section 17500, the injunction
should be continued until an appropriate change in
circumstances occurs.

The 1injunction provisions connected with section
17500 create a different situation from the normal request
for an injunction. Under Business and Professions Code
section 17535, a court may 1issue an injunction upon a
finding that section 17500 (or other sections of that code
dealing with false advertising or unfair business practices)
has been violated. The Ffinding of a violation is all that
is required; no showing of 1irreparable harm need be made,
and no balancing of the equities need be done. Rather, a
rebuttal presumption of irreparable harm arises 1in such a
case. (IT Corp. v. County of Imperial (1983) 35 Cal.3d 63.)
In effect, the Legislature has itself decided the questions

of harm and of the balance of equities, and has decided that



whenever section 17500 has been violated, an injunction may
issue.

Here, a very convincing showing was made that
IAPMO"s conduct in publishing the 1982 UPC and the Research
Directory violated section 17500. The trial court very
properly 1issued an injunction requiring appropriate
disclaimers regarding the use of plastic pipe for potable
water uses iIn structures. However, this injunction was
limited to the 1982 editions of these publications, and
automatically terminated when the 1985 editions were
published. This was an error on the trial court"s part.

The 1i1dentical TfTacts exist as to the 1985 editions
of the UPC and Research Directory as existed as to the 1982
editions. The influential and well known ITAPMO is widely
circulating publications that imply that plastic pipe Iis
acceptable and approved for use in carrying potable water.
It expects that these publications will be relied on in both
the public and private sector and, 1indeed, actively
encourage such reliance. IAPMO circulates these
publications 1in California, a state 1in which it knows that
plastic pipe 1is not accepted Tfor certain of these uses and
is being studied by a government agency for possible health
hazards, 1including cancer. IAPMO does not inform its
California readers of what it well knows, that they cannot

rely on I1APMO"s 1implied representations of acceptability and

17.



safety as to plastic pipe for drinking water uses in
California. Now, as when the 1iInjunction issued, an EIR 1is
being prepared. Neither the facts nor the law has changed.
Where * violation of section 17500 has been shown,
and where 1i1dentical facts exist to those that existed when
the 1injunction was 1issued, the injunction should not be
termi ated but should continue until either the underlying
facts or the underlying law change significantly. Amicus
believes that the injunction should be extended to apply to

the 1985 UPC and Research Directory.



CONCLUSION
The Attorney General believes that this case Talls
within the ambit of Business and Professions Code section
17500, and that IAPMO®"s conduct constitutes a violation of
that section. Accordingly, the Attorney General feels that
the trial court®s injunction should be extended to apply to
the 1985 editions of IAPMO®"s publications.
DATED: OCTOBER 15, 1985
Respectfully submitted,
JOHN K. VAN DE KAMP, Attorney General
of the State of California

ANDREA SHERIDAN ORDIN,
. Chief Assistant Attorney General
THEODORA BERGER,
Assistant Attorney General
CRAIG THOMPSON,

SUSAN L. DURBIN,
Deputy Attorneys General

By a—
SUSAN L. DURBIN

Attorneys for Amicus Curiae
People of the State of California

SLD:CT:dm
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ORIGINAL FILED

JAN 2-41984

COUNTY CLERK

SUPERIOR COURT OF THE STATE OF CALIFORNIA!

FOR THE COUNTY OF LOS ANGELES

MARIE SHIBUYA-SNELL, DIRECTOR OF THE CASE NO. C 395 294
CALIFORNIA DEPARTMENT OF CONSUMER It

AFFAIRS, FRIENDS OF THE EARTH, JUDGMENT EXTENDING
CONSUMER FEDERATION OF CALIFORNIA, AND MODIEYING
STATE BUILDING AND CONSTRUCTION TRADES INJUNCTION

COUNCIL OF CALIFORNIA, AND AILEFN ADAMS,
Plaintiffs,
VS.
INTERNATIONAL ASSOCIATION OF PLUMBING
AND MECHANICAL OFFICIALS, a California
corporation, and DOES 1 through XX,

Defendant:

The above-captioned matter was duly and regularly called

for trial on December 12, 1983, in Department 32 o# the *
Superior Court, the Honorable Jack A. Crxckardﬁ_ Judge
Presiding. Roger Dickinson, Esq-, appeared on Wehatf of
plaintiff Marie Shibuya-Snoll, Director of the gg;ifornia
Department of Consumer Affairs ("Director™); Michael ﬁ_ Remy,
Esq-, and Tina A. Thomas, Esq-, appeared on behalf of
plaintiff California State Building and Construction Trades

|
Council, AFL-CTO ("Union Council™); and Geoffrey Cowan, Esq.,



entered tin appearance on December 12, 198 3, behalf of

plaintiffs Consumer. Federation of California, Friend 3 gf the

Earth and Aileen Adams.

John F. McKenna, Jr., Esq-, appeared on be half of

rij )
defendant International Association of Plumbing and Mechanical

Oofficials ("1APMO"™).

The matter was heard on December 12, 13, 14, 15, 16, 20

and 21, 1083.F Evidence, both oral and written, was submitted

by all parties, and.the matter was duly submitted.

IT IS NOW ORDERED, ADJUDGED AND DECREED:

1. Upon the authority of Code of Civil Procedure
Section 126. Subdivision ), the existing preliminary
injunction, granted upon the application of plaintiff
Director®"s predecessor 1in office, 1is partially modified and
continued in force, as the permanent order of this Court.

2. Pursuant thereto, Defendant 1APMO, its agents,
officers, employees, and representatives,, and all. persons
acting 1In concert or ..participating A.ith [IA_PMO arc hereby
permanently enjoined from disseminating, directly or

indirectly, to any individual or organization in California,

the 1982 Edition of the Uniform Plumbing Code ("UPC™) or the

1APMO Directory of Plumbing Research Recommendations

4
(""Research Directory™), without including a warning police

if

The warning notice required 1o be included shall appear 1in no

less than 10-point bold type and shall state as follows:

NOTICE: An Environmental Impact Report 1is now
being prepared in California to determine whether
the use of CPVC, PVC, or PB plastic pipe for trans-

ing potable water poses a danger to public health
or the environment.. At the time of this printing

of the 1982 Edition of the Uniform Plumbing Code,



and this update of IAPMO"s Directory of Plumbing
Research Recommendations, the State of California does
not permit any expansion of the use of such pipe, 1in
applications permitted by the Uniform Plumbing Code,
beyond those applications permitted in the 1979 Edition
of the Uniform Plumbing Code. y

For information on California restrictions, contpct:
the State Housing l.aw Section of the California
Housing and Community Development Department.

in the same size ojr smaller

I
option of

Immediately below the notice,

type, the following statement may appear, at the

1APMO: - ]

(This notice is iInserted herein pursuant to a court
Order in the case of CALIFORNIA DEPARTMENT OF CONS-
SUMER AFFAIRS v. INTERNATIONAL ASSOCIATION OF PLUMB-
ING AND MECHANICAL OFFICIALS, Los Angeles Superior
Court No. C-395294.)

\m

The notice shall not contain, include, or be accompanied

by any other information or materials.
3. The notice shall be affixed

(€)) To the inside cover of each copy of the

UPC affected by this Order, and

() Upon the reverse side of the division
» 1, . «

page entitled ™"Water Systems and Related Items®1
(No. 5) of each copy the Research Directory,

, (© By suitable adhesive material along the
notice®"s top and bottom borders, 1in a manner cal-

culated t.o ensure that the accidental removal of

the notice does not occur.

4. The foregoing orders shall take effect 30 days after

entry of this Judgment, and theforegoing orders shall

automatically terminate, both as to the UPC and the Research

Directory, upon the date the 1982Edition of the UPC is

superceded by the publication of the 1905 Edition of the UPC.

3 ; k
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(916) 445-4465

1070 N STttn, JAOFAMFMTO. OItTOATAIA mow

December 20, 1984

Mr. Thomas Higham
Executive Director
International Association
of Plumbing and Mechanical
Of Ficials
5032 Alhambra Avenue
Los Angeles, CA 90032

Dear Mr. Higham:

As you know, this department actively participated in litigation
concerning IAPMO last year. While our formal role iIn that matter
has ceased, we remain abreast of current developments and are
involved, 1in conjunction with HCD, in the ongoing environmental

impact report.

I recently learned that IAPMO voluntarily has elected to include
the notice concerning the use of plastic pipe in your upcoming
edition of the Uniform Plumbing Code. It is also my understanding-®

that the language to be used is identical to that which appeared

in the last publication.

I applaud your decision. This action on the part of 1APMO carries
forward the spirit of the trial court decision and allows all
interested parties to focus their attention upon other critical

problems.

information which 1 have received 1Is correct

While 1 trust that the
have misstated your

please don"t hesitate to contact me if 1
decision.

Sincerely

cc: Shirley Chilton
Secretary
State € Consumer
Cervices Agency

bcc: Mitch Wilk
Julie Nauman (HCD)
Tom Cecil



«

International A ssociation of Plumbing and M echanical O fficial

5032 ALHAMBRA AVENUE, LOS ANGELES, CALIFORNIA 90032-3400 . (213) 223-1471

January 14, 1985

Marie Shibuya-Snell, Director
Department of Consumer Affairs

1020 H Street

Sacramento, CA 95814 ,
Dear Ms. Shibuya-Snell: N -1

This is 1In response to your letter of December 20, 1984, regarding
the 1insertion of the notice on the status of plastic pipe 1in
California in the 1985 edition of the Uniform Plumbing Code.

At its recently held meeting, the IAPMO Board of Directors
determined that 1APMO will voluntarily continue to insert the
notice in copies of the Uniform Plumbing Code sold in California.
The wording of the notice will be substantially the same as at
present. We are, however, contemplating deleting the portion

in parenthesis which refers to the "pending litigation™"~Slnce

the litigation is no longer pending, there is no reason to continue

to refer to iIt.

Very shortly 1 will be forwarding a copy of the proofs of the
1985 edition of the Uniform Plumbing Code to John Worsley so
the Building Standards Commission can proceed with its adoption

in a timely Tfashion.

Thank you for your letter and your interest. I hope we can
continue to work closely together for the mutual benefit of the

citizens of California.

Cordially,

TOM HIGHAM
EXECUTIVE DIRECTOR

INTERNATIONAL ASSOCIATION OF
PLUMBING AND MECHANICAL OFFICIALS

TH: jg

cc: Jack McKenna
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STATE OF NEW YORK

8988

IN SENATE

March 30, 1982

Introduced by Sen. DUNNE—read twice and ordered printed, and when
printed to be committed to the Committee on Finance

AN ACT providing for & study Into the feasibility of establishing a pro-
gram to analyze and measure the fire-related behavior of certain
materials and making an appropriation therefor

The People of the State of New York, represented In Senate and Assem-
bly. do enact as follows;

Section 1. The legislature herel finds that there is a growing
concern regarding Injuries and deaths related to the toxic behavior of
certain building and furnishing materials when exposed to fire or high
temperatures. The legislature further finds that model test methods ex-
ist for rating the toxicity of combustion products, but thatno adequate
program exists to improve uponand integrate such tests Into the state
uniform fire prevention and building code established pursuant to arti-
cle eighteen of the executive law.

§ 2. The secretary of state Is hereby directed to conduct or have con-
ducted a study of the toxicity of smoke and gases given off under
various temperatures by materials wused In building construction and
furnishings. Suchstudy shall assess the hazards from smoke and gases
produced by the combustion of such materials, and the feasibility of
developing or adopting a system of rating the toxicity of such materi-
als, and shall result in the development of a set of recommendations to
the state fire prevention and building code council established pursuant
to section three hundred seventy-four of the executive law. Such recom-
mendations shall be in the form of performance standards for various
materials *t various temperature conditions. For purposes of effectuat-
ing this se ion, the secretary of state shalli consider appropriate
tests and standards as currently exist In the field of combustion
toxicology. The secretary of state shall report the results of the
study, together with his recommendations, to the governor and the
legislature on or, before June thirtieth, nineteen hundred eighty-three.

EXPLANATION—Matter In italics (underscored) Is new; matter In brackets
C3 Is old law to be omitted.
LBD2-21-27-262



Fire Gas Toxicity

Recommendations of the Secretary of State to the

Uniform Fire Prevention and BuildingCode Council

M AY 19B4-

Now York State
DEPARTMENT OF STATE

GailS. Shaffer

Secretary of State

Francis A. M cUarry
State Fire Adm inistrator

O ffice of Fire Prevention and Control
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S 3. The sum of three hundred thousand dollars (1300,000), or so muoh
thereof as may be necessary. Is hereby appropriated to the department of
state out of any moneys In the statetreasury In the general fund to the
credit of the state purposes account not otherwise appropriated, for Its
expenses,including personal service, maintenance and operation, and
travel In the state, In carrying out the provisions of this act.

§ 4. This act shall take effect Immediately.



STATE OF NEW YORK
DEPARTMENT OF STATE
Albany. n.Y. 12231

Gail S. Shaffer
Secretary of State

May 4, 7904

Honorable Yvonne Scruggs-Leftwich
Chairwoman
Uniform Fire Prevention and
Building Code Council
Two World Trade Center
Nevj York, NY 10047
Dear Commissioner Scruggs-Leftwich:

Chapter 552 of the Laws of 1982, directed the Secretary of State
to conduct a study of the toxicity of smoke and gases in fires. The
legislation further required the Secretary to make recommendations to
the Uniform Fire Prevention and Building Code Council based upon this
study. The study report and my preliminary recommendations were
previously transmitted to you and the Code Council. The attached
recommendations fulfill the legislative mandate and follow-up on my
previous transmittal.

I will be pleased to continue to work with you to promote the

implementation of these recommendations.

Sincerely,

Coil S. Shaffer



INTRODUCTION

It is estimated that 00% of the people who die in fires die not as a
result of flames but from inhaling toxic smoke and gases.

The reality of this statistic and the toll it represents in terns of
human life were made particularly clear in a fire at the Stouffer's Inn
in Westchester County in 1980 in which 26 people died.

This tragedy prompted then-Covernor Hugh L. Carey to establish
the Special Fire Safety Task Force to review fire safety conditions in
New York State with a special emphasis on the adequacy of existing fire
codes and recommendations for their improvement. In 1981, the Task
Force, working with the Department of State's Office of Fire Prevention
and Control, issued its report to the Governor. Among its conclusions:
most fire deaths are caused by smoke inhalation and further, the
apparent increase in such fatalities has occurred as a result of the
toxic gases and smoke produced when certain materials, now commonly
contained in buildings and furnishings, burn.

Accordingly, the Task Force recommended that the State undertake
an intensive study of "combustion toxicity” — an increasing threat to
human life and safety. The Legislature in recognition of the
Department of State's lead role in fire prevention and control,
authorized the Secretory of State to conduct a study of the toxicity of
smoke and gases given off under various temperatures by materials
used in building construction and furnishings.

In undertaking this study, New York State has assumed a
leadership role in developing public policy to address the causes and
effects of combustion toxicity. Our work in the field of fire safety

will serve as a model for other states and for the federal government to



follow. While the study of combustion toxicity is in its early stages of
development, the Department of State is committed to learning more
about the problems of toxic emissions of burning materials.

Contained on the following pages is a summary of the findings
issued by Arthur D. Little Inc., which conducted the Department's
study, and the resultant recommendations of the Secretary of State to

the Uniform Fire Prevention and Building Code Council.



LEGISLATIVE HISTORY

Chapter 552, Laws of 1982, recognized the growing concern of the
people of the State of New York about injuries and deaths resulting
from the toxic behavior of building materials and furnishings when
exposed to fire or high temperatures. At the time Chapter 552 was
enacted, the Legislature acknowledged that while model test methods
exist for rating the toxicity of combustion products, no adequate
program exists to improve upon and integrate such tests into the
Uniform Fire Prevention and Building Code. In light of this, the
Legislature directed the Secretary of State to conduct a study of the
toxicity of smoke and gases given off under various temperatures by
materials used in building construction and furnishings.

The specific tasks to be performed by the study were as follows:

. to assess the hazards from smoke and gases produced by the
combustion of materials used in building construction and
furnishings.

. to assess the feasibility of developing or adopting a system of
rating the toxicity of materials used in building construction
and furnishings.

The study was to result in the development of a set of
recommendations to the New York State Uniform Fire Prevention and
Building Code Council. Considering the appropriate tests and
standards that currently exist in the field of combustion toxicology, the
Legislature anticipated that the Secretary's recommendations might take
the form of performance standards for various materials at various

temperature conditions.



Assessing the Feasibility of Incorporating Combustion Toxicity

Requirements into the Uniform Fire Prevention and Building Code

The firm of Arthur D. Little of Cambridge, Massachusetts, ivos
awarded a contract to undertake a study on the feasibility of incor-
porating combustion toxicity requirements into the Uniform Fire Preven-
tion and Building Code. Arthur D. Little considered four possible
regulatory options available to the State of New York as follows:

. data filing, which would involve submission of data on com-

bustion toxicity to a designated agency;

. product labeling, which would require test results or similar
information to be affixed to building materials and
furnishings;

. performance standards, which would require products to meet
or exceed specified test result limits;

. material-specific regulation, which would ban materials based
on regulatory agency determinations.

Fourteen test methods for evaluating combustion toxicity were
identified and reviewed. Two methods, the National Bureau of
Standards Test Method and the University of Pittsburgh Test Method,
were selected for more intensive scientific analysis. Both are bio-assay
tests involving the exposure of rodents to the products of combustion.

The study concluded that:

. The University of Pittsburgh Test Method is the most useful
test currently available for assessing the hazards of the
products of combustion; and

. A filing requirement for numerical test data (LC5Q) is the
appropriate performance testing standard at this time. (The

-6 -



LCSO is the lethal concentration which will cause the death of
50% of exposed animals within the test period.)
The Secretary of State submitted the findings of the Arthur D.
Little study to scientific peer review prior to formulation of the

following recommendations.



Recommendations of the Secretary of State to the Uniform Fire

Prevention and Building Code Council

It is recommended that the Uniform Fire Prevention and Building
Code Council require that certain building materials and furnishings be
subjected to performance testing to provide information related to the
hazard they pose to life safety in a fire scenario. The results of these
performance tests should be filed v/ith the Department of State in a
Building Materials and Furnishings Data File and this information should
be made readily available to the scientific community, the building and
construction industry, the fire service and consumers of these
products.

The tests and standards that currently exist in the field of
combustion toxicology are sufficiently refined to support such
performance testing and disclosure at this time. The information
subject to public disclosure as a result of adoption of these
recommendations will lead to a time when specific performance standards
could be considered to minimize the hazards posed by building materials
and furnishings in a fire scenario.

The specific recommendations regarding the creation of a Building
Materials and Furnishings Data File follow:

It is recommended that the Uniform Fire Prevention and
Buildinj Code Council establish a Building Materials and Furnishings
Data File in the Department of State, that will contain information 'n
specific,classifications of building materials and furnishings to be
subject to performance testing, and that the file be available for public
scrutiny.

There is without question a need to increase the quality and
quantity of information readily available to the public regarding the
various properties of building materials and furnishings. The

availability of this information will advance combustion toxicology

-8 -



research and enable architects, builders, ovwers and occupants of
buildings to make better informed decisions when selecting building

materials and furnishings.

It is recommended that the Uniform Fire Prevention and Building
Code Council require that the following classifications of building
materials and furnishings be subjected to performance testing, the
results of which shall be filed at the Department of State at the earliest
practicable date as determined by the Uniform Fire Prevention and
Building Code Council:

. Furniture Upholstery

] Mattresses

. Bed Pads

. Interior Wall Finish

. Interior Ceiling Finish

. Interior Floor Finish

. Electrical Wire Insulation andConduit

. Water Distribution andSanitary Pipes installed in
buildings

It is recommended that the Uniform Fire Prevention and
Building Code Council prohibit the installation of any building materials
or the use of newly acquired furnishings subject to the recommended
performance testing and filing requirements, if the manufacturer of
such product has not complied with the performance testing and filing
requirements.

This will help to ensure that the performance test and filing

requirements are enforced.

It is recommended that the performance testing and data
filing requirements imposed by the Uniform Fire Prevention and Building
Code Council on these building materials and furnishings include the
use of the University of Pittsburgh bio-assay protocol for measuring
combustion toxicity.



This test method was certified by Arthur D. Little as an
appropriate performance test considering those currently available in

the field of combustion toxicology.

It is recommended that the Uniform Fire Prevention and
Building Code Council require manufacturers to disclose the percentage
of halogens (chlorine, bromine, iodine, fluorine) contained in the
products included in the categories of building materials and
furnishings listed above. This information should be incorporated into
the data filed with the Department of State and should be calculated to
the nearest percent.

Bio-assay tests alone do not fully account for the action of acid
gases produced by products containing halogens or other chemical
elements which are inclined to release acid gases. Tiiis limitation is
attributable to the differences in the way rodents and humans breathe

under stress: humans, unlike rodents, breathe through the mouth,

exposing the lungs and trachea more directly to acid gases.

It is recommended that the Uniform Fire Prevention and
Building Code Council require that information regarding the ignitibility
and flame spread characteristics of the building materials and
furnishings listed above be included in the Building Materials and
Furnishings Data File.

The following standard fire performance tests will provide the
necessary information for these classifications of materials and
furnishings to which these performance testing and filing requirements
should apply:

. Wall and ceiling materials - the Steiner Tunnel Test, also

known as ASTM 84, NFPA 255 and UL 723.



. Interior Floor Finish - Critical radiant flux of floor covering

systems using a radiant heat energy source, NFPA 253 and

ASTM E 6US8.

. Upholstered furniture - NFPA 26CA, Standard Methods of Test

and Classification System for Cigarette Ignition Resistance of

Components of Upholstered Furniture, 1983. This method is

to be used for upholstered furniture, other than that used in

facilities, such as hospitals, nursing homes, residential-

custodial care, and supervisory facilities, such as (1)

educational, (2) assembly, or (3) residential occupancies.

NFPA 260B, Standard Method of Test for Determining

Resistance of Mock-up Upholstered Furniture Material

Assemblies to Ignition by Smoldering Cigarettes, 1983. This

method is to be used for upholstered furniture used in

facilities, such as hospitals, nursing homes, residential-

custodial care and supervisory facilities or in public areas or

facilities, such as (1) educational, (2) assembly, or (3)

residential occupancies.

. Mattresses and Mattress Pads - Standard for Flammability of

Mattresses and Mattress Pads (16 CFR Part 1632).

The public interest in arriving at a meaningful approximation of

the fire hazards posed by building materials and furnishings,

is further

served by requiring the aisclosure of flame spread and ignitibility, in

addition to combustion toxicity and chemical components.



CONCLUSION

The Uniform Fire Prevention and Building Code Council will review

these recommendations and has indicated an intent to act upon them in

six months. In its deliberations, the Council is urged to consider

whether complying products should be labeled, tagged or otherwise

identified.

Furthermore, It is recommended that the Code Council conduct a

series of public hearings throughout the State prior to taking final

action.

Adoption of these recommendations by the Code Council will raise a

number of issues for consideration by the Governor and the Members of

the Legislature as follows:

Possible restriction on sales of affected products which have
not been tested or for which appropriate data have not been
filed.

Extension statewide of the applicability of the performance
testing, filing and labeling requirements and the related use
of sales restrictions. This would provide that building
materials and furnishings used in New York City, as well as
any other municipality in the State not covered by the
Uniform Fire Prevention and Building Code, be subject to the
requirements.

Appropriation of adequate funding to the Department of State
to support the recommended responsibilities related to date

filing and analysis.



LEGISLATIVE ACTIVITIES OF INTEREST
REGARDING ELECTRICAL NON-METALLIC
TUBING AND OTHER
PLASTIC CONSTRUCTION MATERIALS

CONFERENCE OF INSURANCE LEGISLATORS

The Conference of Insurance .gislators 1is an organization of influential
state legislators whose legislative duties include or have included state
insurance codes. As an organization, COIL and a number of its members
have been very active in fire safety. On November 1, 1981, the Resolutions
Committee of COIL and members of the Missouri Legislature held a public
hearing aimed at finding legislative responses to the fires at MGM Grand
and Stouffers®" 1Inn, among other tragedies. As a result of that public
hearing, COIL adopted Resolution No. 6. 0f particular interest to this
Committee is the following finding by COIL:

"Whereas, there are several avenues which state legislatures

can take to marshall the power of state and local governments to

bring about greater safety in hotels and other facilities of public

accommodation, such as the enactment of laws which:

— improve structural and fire safety codes to include among

others, recently obtained data on toxicology . . ." (emphasis

added)

To further refine that finding of fact and its ultimate resolution,

COIL created a Task Force on Hotel Fire and Structural Safety. That Task
Force 1is chaired by the Honorable Charles Eutts, Senator of the State of Ohio.
Senator Butts addressed the Symposium on Combustion Toxicology recently held

at the NFPA"s Annual Meeting. During his address, Senator Butts said:



"One of the things that | think is important to say and why
I am grateful for the opportunity to ."oeak to you is that when you
have the fire storms in the media as we have had with the hotel
fires particularly, but some of the other things; supper clubs and
others, that there will be legislative reactions good or bad, and we
will enact laws. We will enact into the statutes, code changes!"”
Sen. Charles Butts,
NFPA Symposium on Toxicity
May 17, 1982
Senator Butts®" observations were not only prophetic in terms of
future legislation but he was relating some of the reactions that law
makers and public officials across the country have already had when the
issue of fire-gas toxicity and codes, such as the electrical code came
before them.

STATE OF NEW MEXICO

In late July, 1981, the Electrical Bureau Chief of the Construction
Industries Division of the Commerce and Industry Department of the State
of New Mexico added A icle 331 to the 1979 National Electrical Code
under which the state was then operating. Upon learning of the development
Allied brought the facts regarding the potential hazards of PVC in a fire
situation to the attention of the Construction Industries Committee, a
group appointed by the Governor to oversee the adoption of codes throughout
the State of New Mexico. Although the state"s approval of proposed Article
331 was quickly withdrawn by the Electrical Bureau, the Committee, on the
basis of the evidence presented by both Allied and the proponents of com—
bustible, toxic electrical conduit decided there was sufficient evidence

to warrant holding a full evidentiary hearing on the use of coxic building
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materials. The Construction Industries Division held that hearing, which
was chaired by Richard W. Lisle, Director of the Division on April 15, 1982.
The purpose "£ the hearing was to gather information on the various kinds
of plastic materials used in New Mexico.

The New Mexico statute, under which all minimum codes are adopted for
the entire state, requires that the Division begin with model codes such
as the National Electrical Code and amend those only so as to increase the
standards. Prompted by the abortive attempt to gain approval for proposed
Article 331, and by the facts regarding fire-gas toxicity, the st-.te is now
considering the question of whether PVC, along with other synthetics
commonly used in construction materials, ought to be prohibited fromuse
in the state.

Richard W. Lisle has now released a report recommending cutbacks on
the use of synthetic building materials. His report cited growing evidence
of injuries and often lethal effects of synthetic products when they
decompose in a fire. New Mexico is the first state to study the issue and
recommend that PVC conduit no longer be permitted in high-rise buildings

or non-fire-rated high density occupi..cy structures.

CITY OF CHICAGO
The City of Chicago is one of the largest cities which does not
authorize the use of combustible, toxic electrical wiring methods or water,
drain, waste or vent systems 1in any of its codes. In October, 1981, the
Major of Chicago proposed wide-sweeping revisions to the City"s electrical,
plumbing and building codes so as to promote the rehabilitation of existing
but dilapidated housing in Ch ™ago. There were several extensive hearings

before the Committee on Buildings and Zoning of the City Council of the City
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of Chicago. At those hearings, both the opponents and the proponents
combustible, ..oxic building materials had a full opportunity to present
their view of the facts to the Committee. The result of those hearings
was that, while extensive changes were made to Chicago"s codes, the Committee
and later the full City Council, voted to retain the City"s ban on the use
of plastic wiring and plumbing methods. The Chairman of the Building and
Zoning Committee, Alderman Edward R. Vrdolyak, was quoted as saying:
"There are too many questions the experts can"t answer.

I certainly am not a chemist or a toxicologist . . . but there

are safety questions. We"re going to take a good look until most,

if not all, of the evidence is in."

Chicago Tribune
February 27, 1982

STATE OF NEW YORK

Chicago is m i-he only major city to protect its citizens fronm
the unrestricted 1 0 of its buildings with combustible, toxic materials.
New York City has, for many years, prohibited the use of building
materials which, in a fire, produce smoke more toxic or denser than that
prc **H by wood. The City of New York has been requiring toxicity testing
of building materials using several commercial testing laboratories for
several years.

Until the unfortunate tragedy of the Stouffers®™ |Inn fire, however, the
State of New York did not have a uniform, state-wide code. Following that
fire, the Governor of New York appointed a special fire safely Task Force
chaired by the Honorable Basil A. Paterson, Secretary of State of New York.
A key conclusion of that Task Force report, which was issued to the Governor

of New York on February 19, 1981, was:
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"Mcst fire deaths are caused by smoke inhalation with an
apparent increase of involvement of petrochemical based and other

synthetic materials."

Special Fire Safety Task Force Report,
P- 3

The Task Force recommended that a Uniform Fire Prevention and
Building Code to take effect on January 1, 1984, be adopted. That Act,
which provides for mandatory and uniform state-wide construction and material
requirements for public and private buildings, based on performance
standards, was passed in 1981. To facilitate the work of the Council which
is required to formulate this state-wide code, State Senator Dunne an».
Assemblyman Branca introduced legislation in March, 1982. This legislation
contains very important legislative findings. Ic says:

"The legislature hereby finds that there is a growing concern
regarding injuries and deaths related to the toxic behavior of
certain building and furnishing materials when exposed to fire or
high temperatures. The legislature further finds that model test
methods exist for rating the toxicity of combustion products, but
that no adequate program exists to improve upon and integrate such
tests into the state uniform fire prevention and building code
established pursuant to article eighteen of the executive law."

On May 6, 1982, the Fire Safety Subcommittee of the Senate Finance
Committee held a public hearing to consider toxicity and fire safety.
Several of the statements made during the course of that hearing are

particularly important to note:

"Neither building codes nor fire regulations seem to have taken

much account of the dangerous aspects of plastics. Such codes and
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regulations are inadequate. Many buildings were made to withstand
fire rather than smoke, but some flame retardants minimize burning
and maximize smoke. Those codes and regulations, based on heat

generated by fires, may not be sufficient for smoldering plastic.”

Hon. Basil A Paterson, p. 12
Secretary of State of New York

"We think it (N.Y. Senate Bill S8988, Attachment 3,) is a
milestone piece of legislation, something that should be done on
a national level. | don't foresee it at a national level, so | feel
fortunate to live in the State of New York where we are assured that
we will have some further study done in the area of toxic materials
and the effects that it not only has on firefighters but the effects
it's having on civilians.

We know it's Kkilling people. W know it is coming from gases.
If this study will help prevent some of these materials from being used
in the buildings in the state, then it's a major step forward. Parti-
cularly, as | cited before, plastic pipes and plumbing should be out-
lawed, some of the other plastic materials that are being used in

building construction.”

Mr. Robert Gollnick, President
New York State Professional
Firefighters Association, p. 51

"From my experience, many thermoplastics, such as styrofoam,
polyethylene, polyvinyl chloride, to name a few, used as building
materials make the difficult job of firefighting more difficult.
They, by virtue of their high fuel values, their ability to generate

toxic thick smoke, and their thermoplastic melt-flow nature at fire
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ground temperatures too often deprive firefighting t < from
reaching their objective to seat the fire."

Officer Scott Kirchhofer,

Ladder Company No. 40

New York City Fire Department
p. 106

"Polyvinyl Chloride (PVC), polychlorinated biphenyl (PCB) are
only a few of the compounds that can produce immediate or de".ayed
injuries or death when involved in fire. State and federal legisla—
tion is needed to control the composition of materials used in
furnishings and building construction so that the public may be
properly safeguarded in the case of fire."

Chief Joseph C. Hess,
Chief of Fire Prevention

New York City Fire Department
p. 218

This testimony and the clear and cogent testimony of toxicologists
experienced in fire-gas toxicity such as Dr. Merritt Birky formerly of the
National Bureau of Standards, Center for Fire Research and now of the
Foundation for Fire Safety and Dr. Yves C. Alarie, Chairman, Department
of Respiratory Physiology and Toxicology, Graduate School of Public Health,
University of Pittsburgh that it was feasible to rate the toxicity of
materials resulted in Senate Bill 8988 being unanimously passed in the
New York State Senate. On July 3, 1982, despite enormous budgetary pressures,
this legislation was passed 140 to 1 by the New York State Assembly and was
signed by the Governor on July 20.

At the same time as the New York legislature was cons:! "aring this
landmark toxicity legislation, a dispute arose regarding PVC electrical

conduit installed in the New York City subway system. As in the other



instances where the facts on fire-gas toxicity were brought to the
attention of responsible lawmakers charged with the duty to protect the
safety of their constituency, there was quick governmental action.
The New York Subway Authority discontinued the use of PVC electrical conduit
based upc their concerns about the toxic hydrogen chloride gases emitted
by the PVC electrical conduit in a fire. The controversy did not end,
however, with discontinuance of the use of such material. On June 2, 1982,
Carol Bellamy, President of the New York City Council called for the
removal of all of the PVC tubing in use in the New York subway system.
Answering the standard assertion that combustible, toxic PVC conduit
presents no imminent hazard, Ms. Bellamy was quoted as saying:
"The system-wide use of PVC tubing indoors poses a clear

and present danger to millions of subway passengers and transit

workers, as well as to firefighters responsible for controlling

fires in the system. Our first concern must be safety. Using PVC

tubing is perilous economy."(emphasis added)

Journal of Commerce Daily
June 2, 1982

Finally, on June 25, 1982, the New York City Council appropriated

$2,000,000 to remove PVC electrical conduit from the subway system.

TULSA, OKLAHOMA
The recent action of the Board of Commissioners of the City of Tulsa

is another example of the overwhelming response of lawmakers to the facts

on fire-gas toxicity. In Tulsa®s case, when asked to permit the use of
flexible, non-metallic conduit, the Mayor and Board of Commissioners referred
the matter to the Fire Marshal. His conclusion was to reject the material

and said, "The danger of PVC, particularly under fire conditions,



