
A l i A b J A A  L iI j L t J L l J - L i / i l  U K J i  U U F I F I X 1  l l i l i  f l L H O  1 7 0 J " I 7 0 U4159 SLAB INSURANCE INFORMATION f u u  /  z.



December 12, 1985
Page Two

monitoring the degree and comprehensiveness of reporting by the 
insurance industry. We would like to propose such measures at 
the forth-coming Legislature but stand ready and willing to 
help in supporting any affirmative effort directed toward a 
true solution to the insurance crisis.

For the reasons stated at our meeting the other day, we 
do not believe that taking away the rights of innocent victims 
is sucn a solution. The insurance industry has not promised 
reductions on a quid pro quo basis, based upon certain specific 
changes in the tort law. We believe they never will do so, and 
that the threat of the insurance industry pulling out of the 
state is a hollow one that they are making in all states. As 
pointed out by Mr. Hunter this is a national problem, that the 
insurance industry never had it so good as they have it in 
Alaska. They have made double the profits here that they have 
made anywhere else and insurance companies are coming into our 
state rather than pulling out. As you know, we submitted data 
to that effect at the time of our conference.

Thank you very much for your interest in this matter.

Sincerely yours,

BERNARD P. KELLY & ASSOCIATES

B P K :amm 
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S e c t i o n  - C l U - C a )  W i t h i n '  3 0  . d a y s  £ f t e r  t h e  r e c e i p t ' o f  a n  
a p p l i c a t i o n  b y  a n y  m c n u f c c t u r n r .  s e r v i c e  p r o v i d e r  o r  a n y  
g r o u p  o r  a s s o c i a t i o n  r e p r e s e n t i n g  s u c h  m a n u f a c t u r e r s  o r  
s e r v i c e  p r o v i d e r s ,  t h o  C o m m i s s i o n  s h a l l  c o n d u c t  a  h e a r i n g  a n  
t h e  r e a s o n a b l e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  o f  a d e q u a t e  
c o m m e r c i a l  g e n e r a l  l i a b i l i t y  i n s u r a n c e  a n d  o t h e r  l i n e s  o f  
i n s u r a n c e  f o r  t h a t  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  o r  t h e  
m e m b e r s  o f  a n y  g r o u p  o r  a s s o c i a t i o n  o f  m a n u f a c t u r e r s  o r  
s e r v i c e  p r o v i d e r s .

Cb) T h e  C o m m i s s i o n  m ay  i n  i t s  d i s c r e t i o n  h o l d  
h e a r i n g s  t o  i n v e s t i g a t e  t h e  r e a s o n a b l e  a v a i l a b i l i t y  o r  
a f f o r d a b i l i t y  o f  c o m m e r c i a l  g e n e r a l  l i a b i l i t y  i n s u r a n c e  a n d  
o t h e r  s u c h  l i n e r *  o f  i n s u r a n c e  a s  f r o m  t i m e  t o  t i m e  b e c o m e  
u n a v a i l a b l e  o r  u r i a f  f - o r d a b l o  t h e r e b y  t h r e a t e n i n g  t h e  h e a l t h ,  
w e l f a r e  o r  c o m m e r c e  o f  t h a  U n i t e d  S t a t e s  a n d  t h e  v a r i o u s  
s t a t e s  b y  m a k i n g  s o m e  m a n u f a c t u r e d  g o o d  o r  p r o v i d e d  s e r v i c e  
u n a v a i l a b l e  o r  a v a i l a b l e  o n l y  a t  a n  u n r e a s o n a b l e  c o s t .

Cc )  W i t h i n  3 0  d a y s  a f t e r  t h e  h e a r i n g  r e q u i r e d  
u n d e r  s u b s e c t i o n  Ca) o r  c o n d u c t e d  u n d e r  s u b s e c t i o n  ( b )  t h e  
C o m m i s s i o n  s h a l l  d e t e r m i n e  i n  w r i t i n g ,  b a s e d  u p o n  t h a  r e c o r d  
o f  t h e  h e a r i n g  c o n d u c t e d  p u r s u a n t  t o  s u b s e c t i o n  Ca) o r  C b ) ,  
w h e t h e r  t h e  i n s u r a n c e  d e s c r i b e d  i n  s u b s e c t i o n  Ca) o r  Cb) i s  , 
a n d  w i l l  b e ,  r e a s o n a b l y  a v a i l a b l e  o r  a f f o r d a b l e  t o  a f f e c t e d  
m a n u f a c t u r e r s , s e r v i c e  p r o v i d e r s  o r  t h e  m e m b e r s  o f  a n y  g r o u p  
o r  a s s o c i a t i o n  r e p r e s e n t i n g  m a n u f a c t u r e r s  o r  s e r v i c e  
p r o v i d e r s  t o  c o v e r  a n t i c i p a t e d  c l a i m s .  S u c h  d e t e r m i n a t i o n ,  
a n d  t h e  b a s i s  t h e r e f o r e ,  s h a l l  b e  p u b l i s h e d  i n  t h e  F e d e r a l  
R e g i s t e r .

C d ) ( 1 )  I f  t h e  C o m m i s s i o n  d e t e r m i n e s  a t  a n y  t i m e
t h a t :

( A )  t h e  i n s u r a n c e  d e s c r i b e d  i n  s u b s e c t i o n  ( a )  
o r  <b ) i s  n o t  a v a i l a b l e  o r  r e a s o n a b l y  a f f o r d a b l e  f r o m  t h e  
p r i v a t e  s e c t o r  t o  a p p l i c a n t s  u n d e r  s u b s e c t i o n  Ca) o r  t h e  
a f f e c t e d  p a r t i e s  d e s c r i b e d  p u r s u a n t  t o  s u b s e c t i o n  Cb) t o  
c o v e r  a n t i c i p a t e d  c l a i m s ;

CB) i n  o r d e r  f o r  a n  a p p l i c a n t  u n d e r  s u b s e c t i o n  
Ca) o r  a f f e c t e d  p a r t y  d e s c r i b e d  p u r s u a n t  t o  s u b s e c t i o n  <b) t o  

h a v e  r e g u l a r  o p e r a t i o n s  i n  t h e  U n i t e d  S t a t e s ,  a s s i s t a n c e  
u n d e r  a n y  o f  t h e  p r o g r a m s  a u t h o r i z e d  u n d e r  s e c t i o n s  C21 o r  
C33 i s  n e c e s s a r y ;  a n d

CC> t h e  a v a i l a b i l i t y  o f  s u c h  g o o d s  o r  s e r v i c e s  
■from t h a t  a p p l i c a n t  u n d e r  s u b s e c t i o n  Car) o r  a f f e c t e d  p a r t y  

u n d e r  s u b s e c t i o n  Cb) i s  e s s e n t i a l  t o  p r o m o t e  t h e  p u b l i c  
h e a l t h ,  w e l f a r e  o r  t h e  g e n e r a l  c o m m e r c e  o f  t h e  U n i t e d  S t a t e s ,  
t h e  C o m m i s s i o n  i s  a u t h o r i z e d ' t o  i m p l e m e n t  t h e  i n s u r a n c e  p o o l  

'“d e s c r i b e d  i n  s e c t i o n - C 2 1 -  a n d  t h e  r e i n s u r a n c e  c o v e r a a e  
d e s c r i b e d  i n  s e c t i o n —C 3 3 — w i t h  r e s p e c t  t o  s u e d  q o o d s  o r  
s e r v i c e s .  I f  a t  a n y  t i m e  t h e  C o m m i s s i o n  d e t e r m i n e s  t h a t  o n e  
o r  b o t h  o f  t h e  p r o g r a m s  p r o v i d e d  f o r  i n  s e c t i o n  - C 2 2 -  o r  -  
C 3 2 -  r e a s o n a b l y  a s s u r e s  t h e  a v a i l a b i l i t y  o r  a f f o r d a b i 1 i t y  o f  
s u c h  g o o d s  o r  s e r v i c e s  i n  t h e  U n i t e d  S t a t e s ,  t h e  C o m m i s s i o n  
may i m p l e m e n t  t h e  o p e r a t i o n  o f  t h e  p r o g r a m s  d e s c r i b e d  
t h e r e i n .
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( 2 )  t o  * . f u r t h e r  t h e  p u r p o s e s  o f  t h i s  a c t  a n d  i n  
r e c o g n i t i o n  a f  t h o  c r i t i c a l  s i t u a t i o n  - f a c i n g  b o t h  d a y  c a r e  
c e n t e r s  i n  i n s u r i n g -  f o r  th s r  s p e c i f i c  p e r i l  o-f  c h i l d  a b u s e  a n d  
n u r s e —m i d w i v o c  i n  o b t a i n i n g  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e ,  .

- t h o  G o n g r e o c  m a k e s  t h e  n e c e s s a r y  d e t e r m i n a t i o n  f o r  t h e  
C o m m i s c i o n  t a  i i s p l o m c n t . - ^ s e c t i o n  E 2 3 , E 3 3  o r  b o t h  a n d  a n y  o t h e r  
p e r t i n e n t  s e c t i o n  u n d e?*  t h i s  t i t l e  - f o r  t h e s e  a - f - f e c t e d  
p a r t i e s .  A - f - f e c t e d  p a r t y -  e l i g i b i l i t y  u n d e r  s e c t i o n  E l l < d )  ( 2 )  
s h a l l  n o t  b e  s u b j e c t  t o  r e v i e w  b y  t h e  C o m m i s s i o n  u n t i l  9 0  
d a y s  a-f t e r  t h e  e n a c t m e n t  o - f .  t h i s  t i t l e .

<3 )  T o  t h e  e x t e n t  f e a s i b l e ,  t h e  p r o g r a m s  
p r o v i d e d  f o r  u n d e r  t h i s  t i t l e  s h a l l  b e  i m p l e m e n t e d  i n  a 
m a n n e r  t o  i n s u r e  t h a t :

( A )  s u c h  p r o g r a m s  w i l l  n o t  a c t  a s  a 
d i s i n c e n t i v e  t o  i m p r o v e m e n t s  i n  p r o d u c t  s a f e t y  o r  s a f e  
s e r v i c e  d e l i v e r y ,  a n d  s h a l l  o p e r a t e  t o  p r o m o t e  p r o d u c t  s a f e t y  
a n d  s a f o  s e r v i c e  d e l i v e r y  t h r o u g h  t h e  e s t a b l i s h m e n t  o f  m o d e l s  
f a r  r i s k  m a n a g e m e n t  a s  m a y  b e  a g r e e d  u p o n  b y  t h e  C o m m i s s i o n ,  
t h e  i n s u r e r s  a n d  t h e  i n s u r e d s  a s  a  p r e r e q u i s i t e  f o r  
e l i g i b i l i t y  f o r  a n y  o f  t h e  p r o g r a m s  u n d e r  t h i s  t i t l e .

<B) e a c h  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  w h i c h  
b e n e f i t s  f r o m  s u c h  p r o g r a m s  w i l l  a g r e e  t h a t  s u c h  g o o d s  o r  
s e r v i c e s  s h a l l  r e m a i n  a v a i l a b l e  t o  t h e  p u b l i c  d u r i n g  t h e  
p e r i o d  i n  w h i c h  s u c h  p r o d u c t  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  
o r  t h e  i n s u r e r  o f  s u c h  p r o d u c t  m a n u f a c t u r e r  o r  s e r v i c e  
p r o v i d e r  p a r t i c i p a t e s  i n  s u c h  p r o g r a m s .

(C )  e a c h  i n s u r e r  w h i c h  b e n e f i t s  f r o m  s u c h  
p r o g r a m s  w i l l  a g r e e  t h a t  s u c h  i n s u r a n c e  a s  i s  w r i t t e n  d u r i n g  
t h o  p e r i o d  i n  w h i c h  s u c h  i n s u r e r ’ o r  i t s  i n s u r e d  p r o d u c t  
m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  p a r t i c i p a t e s  i n  s u c h  
p r o g r a m s  s h a l l  h a v e  p r e m i u m s  w h i c h  a r e  b a s e d  u p o n  a n  
e x p e r i e n c e  r a t e .

S e c t i o n —Z21 —( a )  A f t e r  m a k i n g  f i n d i n g s  u n d e r  s e c t i o n  E l l ,  t h e  
C o m m i s s i o n  s h a l l  e n c o u r a g e  a n d  o t h e r w i s e  a s s i s t  a n y  i n s u r a n c e  
c o m p a n i e s  w h i c h -  m e e t  t h e  r e q u i r e m e n t s  o f  s u b s e c t i o n  ( c )  a n d  
a n y  o t h e r s  s e t  o u t  i n  t h i s  t i t l e  t o  f o r m ,  o r  o t h e r w i s e  j o i n  
t o g e t h e r  i n  i n s u r a n c e  p o o l s  f o r  t h e  p u r p o s e  o f  a s s u m i n g ,  o n  
s u c h  t e r m s  a n d  c o n d i t i o n s  a s  m ay  b e  a g r e e d  u p o n ,  s u c h  
f i n a n c i a l  r e s p o n s i b i l i t y  a s  w i l l  e n a b l e  s u c h  c o m p a n i e s  a n d  
o t h e r  i n s u r e r s ,  w i t h  f e d e r a l  f i n a n c i a l  a n d  o t h e r  a s s i s t a n c e  
u n d e r  t h i s  t i t l e ,  t o  a s s u m e  a  r e a s o n a b l e  p o r t i o n  o f  
r e s p o n s i b i 1 i t y  f o r  t h e  a d j u s t m e n t  a n d  p a y m e n t  o f  c l a i m s  
a r i s i n g  f r o m  p r o d u c t  o r  s e r v i c e  i n d u c e d  i n j u r i e s ,  
d i s a b i l i t i e s ,  i l l n e s s e s  a n d  d e a t h s .

( b )  F u n d s  f r o m  s u c h  i n s u r a n c e  p o o l s  s h a l l  b e  
a v a i l a b l e  o n l y  t o  p a y  c l a i m s  ' r e s u l t i n g  f r o m  p r o d u c t  o r

‘ s e r v i c e  r e l a t e d  a c t i o n s  i n  e x c e s s  o f  s u c h  a m o u n t s  a s  a r e  
e s t a b l i s h e d  e a c h  y e a r  b y  t h e  C o m m i s s i o n .  T h e  C o m m i s s i o n  may 
e s t a b l i s h  d i f f e r i n g  a m o u n t s  f o r  e a c h  m a n f a c t u r e r  o r  s e r v i c e  
p r o v i d e r  o r  i n s u r e r  a n d  e a c h  g o o d  o r  s e r v i c e  b a s e d  u p o n  t h e  
n e e d s  o f  t h e  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  o r  i n s u r e r  a n d  
o t h e r  r e l e v a n t  f a c t o r s .

( c )  a n y  i n s u r e r  l i c e n s e d  t o  o p e r a t e  a s  s u c h  b y  
a n y  s t a t e ,  t e r r i t o r y  o r  p o s s e s s i o n  o-f t h e  U n i t e d  S t a t e s  s h a l l



b o  e l i g i b l e  f o r  p a r t i ' C i p a t i o n  i n  s u c h  i n s u r a n c e  p o o l s .
( d )  S u c h  i n c u r a n c B  p o o l s  m a y  b e  f u n d e d  b y  

p r e m i u m s  p a i d  b y  m a n u f a c t u r e r s  o r  s e r v i c e  p r o v i d e r ' s  t o  
i n c u r e r c  a p p r o v e d  b y  t h o  C o m m i s s i o n .  I f  t h e  C o m m i s s i o n  f i n d s ,  
a f t e r *  n o t i c e  s n d  p u D l i c . h a u r i n g , “ n a t  t h e  p r e m i u m s  c h a r g e d  b y  
s u c h  i n c u r a n c o  p o o l  sjnuafce.* t h e  ' i n s u r a n c e  f r o m  s u c h  i n s u r a n c e  
p o o l  u n a v a i l a b l e  f o r ' m a n u f a c t u r e r s  o r  s e r v i c e  p r o v i d e r s ,  t h e  
C o m m i c c i o n  m a y  a rn cr d  . t h o  t e r m s  e n d  c o n d i t i o n s  o f  r e i n s u r a n c e  
u n d e r  t h i s  t i t l e  t o  l o w e r  p r e m i u m s  t o  b a  p a i d  b y  s u c h  
m a n u f a c t u r e r s  o r  c c r v i c c  - p r o v i d e r s - .

p

S e c v i o n  C 3 3 ( a )  I n  o r d e r  t o  f u r t h e r  t h e  p u r p o s e s  o f  t h i  
t i t l e ,  t h o  C o m m i s c i o n  m a y  t a k e  s u c h  a c t i o n  a s  m ay b e  
n e c e s s a r y  t o  m a k e  a v a i l a b l e , t o  t h e  i n s u r a n c e  p o o l s  t o r m e J 
o t h e r w i s e  c r e a t e d  u n d e r  s e c t i o n  C 2 3 ,  r e i n s u r a n c e  c o v e r a c  
u n d e r  t h i s  s e c t i o n  t o .  a n y  i n s u r e r  o r  p o o l  f o r  l o s s e s  a s s u m e d  
b y  s u c h  i n s u r e r s  o r  p o o l s  i n  a c c o r d a n c e  w i t h  t h e  a g r e e m e n t s  
e n t e r e d  i n t o  u n d e r  s u b s e c t i o n  ( b ) .

(b> ( 1 )  F o l l o w i n g  t h e  d a t e  o f  e n a c t m e n t  o f  t h i s  
t i t l e ,  t h o  C o m m i s s i o n  i s  a u t h o r i z e d  t o  e n t e r  i n t o  a n y  
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  a n y  o t h e r  a r r a n g e m e n t  w i t h  
a n y  i n s ’ r e r  o r  p o o l  f o r  r e i n s u r a n c e  c o v e r a g e ,  i n  
c o n s i d e r a t i o n  o f  p a y m e n t  o f  s u c h  p r e m i u m s ,  f e e s  o r  o t h e r  
c h a r g e s  b y  i n s u r e r s  o r  p o o l s  w h i c h  t h e  C o m m i s s i o n  d e e m s  t o  b e  
a d e q u a t e  a s  r e q u i r e d  u n d e r  S c c t i o n —C 5 1 — o f  t h i s  t i t l e  t o  
o b t a i n  a g g r e g a t e  r e i n s u r a n c e  p r e m i u m s  a n d  c h a r g e s  f o r  d e p o s i t  
i n  t h o  O m n i b u s  R e i n s u r a n c e  F u n d  e s t a b l i s h e d  u n d e r  S e c t i o n - C 5 1 -  

i n  c x c E s s  a f  t h e  e s t i m a t e d  a m o u n t  o f  i n s u r e d  p r o d u c t  o r  
s e r v i c e  i n d u c e d  l o s s e s  i n  1 9 S S ,  a n d  t h e r e a f t e r  t h e  C o m m i s s i o n  
m ay i n c r e a s e  o r  d e c r e a s e  s u c h  p r e m i u m s  o r  c h a r g e s  i f  i t  i s  
f o u n d  t h a t  s u c h  a c t i o n  i s  n e c c e s s a r y  o r  a p p r o p r i a t e  t o  c a r r y  
o u t  t h e  p u r p o s e s  o f  t h i s  t i t l e .

( A )  R e i n s u r a n c e  o f f e r e d  u n d e r  t h i s  t i t l e  s h a l l  
r e i m b u r s e  a n  i n s u r e r  o r  p o o l  f o r  i t s  t o t a l  p r o v e d  a n d  
a p p r o v e d  c l a i m s -  f o r  c o v e r e d  l o s s e s  r e s u l t i n g  f r o m  p r o d u c t  o r  
s e r v i c o  i n d u c e d  i n j u r i e s ,  d i s a b i l i t i e s ,  i l l n e s s e s  a n d  d e a t h s  
d u r i n g  t h a  t e r m  o f  t h e  r e i n s u r a n c e
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  a r r a n g e m e n t ,  o v e r  a n a  
a b o v e  t h e  a m o u n t  o f  t h e  i n s u r e r ' s  o r  p o o l ' s  r e t e n t i o n  o f  s u c h  
l o s s e s  a s  p r o v i d e d  i n  s u c h  r e i n s u r a n c e  c o n t r a c t ,  a g r e e m e n t ,  
t r e a t y ,  o r  o t h e r  a r r a n g e m e n t  e n t e r e d  i n t o  u n d e r  t h i s  s e c t i o n .

CB) S u c h  r e i n s u r a n c e  c o n t r a c t s ,  a g r e e m e n t s ,  
t r e a t i e s ,  o r  o t h e r  a r r a n g e m e n t s  m ay  b e  m a d e  w i t h o u t  r e g a r d  t o  
s e c t i o n  3 6 7 9 ( a )  o f  t h e  R e v i s e d  S t a t u t e s  o f  t h e  U n i t e d  S t a t e s  
( 3 1  USC 6 6 5 ( a ) ) ,  a n d  s h a l l  i n c l u d e  a n y  t e r m s  a n d  c o n d i t i o n s  
w h i c h  t h e  C o m m i s s i o n  d e e m s  n e c e s s a r y  t o  c a r r y  o u t  t h e  
' p u r p o s e s  o f  t h i s  t i t l e .  T h e  t e r m s  a n d  c o n d i t i o n s  o f  s u c h  
c o n t r a c t s ,  a g r e e m e n t s ,  t r e a t i e s ,  o r  o t h e r  a r r a n g e m e n t s  w i t h  
i n s u r e r s  o r  p o o l s ,  t h r o u g h o u t  t h e  c o u n t r y ,  i n  a n y  o n e  y e a r  
s h a l l  b e  u n i f o r m :  P r o v i d e d ,  t h a t  w h e r e  n e c e s s a r y  t o  f u r t h e r
t h e  p u r p o s e s  o f  t h i s  t i t l e ,  p r o  r a t a  a n d  o t h e r  s u c h  f o r m s  o f  
r e i n s u r a n c e  m ay  b e  i n c l u d e - ~ s u c h  t e r m s  a n d  c o n d i t i o n s .

( C )  S u c h  r e i  * -ce  s h a l l  b e  p r o v i d e d  u p o n
s u c h  t e r m s  a n d  c o n d i t i o n s  d s u b j e c t  t o  s u c h  d e d u c t i b l e s



a n d  o t h e r  r e s t r i c t i o n s  a n d  l i m i t a t i o n s ,  a s  t h e  C o m m i s s i o n  
d e e m s  a p p r o p r i a t e ,  b u t  n o . - . r e i n s u r a n c e  s h a l l  b e  a v a i l a b l e  t o  a 
p r o d u c t  m a n u f a s t u r e r , . s e r v i c e •p r o v i d e r ,  i n s u r e r  o r  p o o l  o f  
i n s u r a n c e  w h i c h  t h o - ’. C o m m is s i  o n  d e t e r m i n e s - t o  b e  u n i n s u r a b l e  
o r  t o  a n y  p r o d u c t  m a n u f a c t u r e r ,  e e r v i . e s  p r o v i d e r ,  i n s u r e r ,  c r  
p o o l  o f  i n c u r a n c D 'w i t h - jP T S c p c c f v :  t o  ( '.w h ic h  r e a s o n a b l e  p r o t e c t i v e  
m e a s u r e s  t o  p r e v e n t  :l o s b ^ ‘c o n s i s t e n t  w i t h  s t a n d a r d s  
e s t a b l i s h e d  b y  t h o  C o m m i s s i o n  u n d e r  s e c t i o n  C 1 3 ( d )  ( 3 )  ( A ) ,  
h a v e  n o t  b o e n  a d a p t e d ,

(D )  A n y  c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  
a r r a n g e m e n t  f a r  r e i n s u r a n c e  u n d e r  t h i s  s e c t i o n  s h a l l  b e  f o r  a 
c a l e n d a r  y e a r .

S e c t i o n  4 ( a )  T h o  C o m m i s s i o n  s h a l l  t a k e  s u c h  a c t i o n  a s  i s  
n e c e s s a r y  o r  a p p r o p r i a t e  t o  m a k e  r e i n s u r a n c e  a v a i l a b l e  
d i r e c t l y  t o  i n s u r e r s  w h i c h  p a r t i c i p a t e  i n  p o o l s  c r e a t e d  u n d e r  
t h i s  t i t l e  f o r  t h a t  p o r t i o n  o f  t h e i r  b u s i n e s s  w h i c h  i s  
r e l a t e d  t o  a n y  d i s t r e s s e d  l i n a  a s  d e t e r m i n e d  u n d e r  s e c t i o n  
C l  3 ( d )  w h i c h  i s  w r i t t e n  a n d  n o t  w i t h i n  a  p o o l  c r e a t e d  
p u r s u a n t  t o  s e c t i o n  C23 o f  t h i s  t i t l e .

( b )  S u c h  r e i n s u r a n c e !  m a y  b e  m a d e  p u r s u a n t  t o  
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  a r r a n g e m e n t ,  a n d  
p u r s u a n t  t o  s u c h  r e g u l a t i o n s  a s  m a y  b e  r e a s o n a b l y  p r e s c r i b e d  
b y  t h o  C o m m i s s i o n .

S e c t i o n  5 ( a )  T o  c a r r y  o u t  t h e  p r o g r a m s  a u t h o r i z e d  u n d e r  t h i s  
t i t l e ,  t h e  C o m m i s s i o n  m a y  e s t a b l i s h  i n  t h e  T r e a s u r y  o f  t h e  
U n i t e d  S t a t e s  a n  O m n i b u s  R e i n s u r a n c e  F u n d  w h i c h  s h a l l  b e  
a v a i l a b l e  w i t h o u t  f i s c a l  y e a r  l i m i t a t i o n s —

( 1 )  t o  p a y  r e i n s u r a n c e  c l a i m s  u n d e r  t h e  
r e i n s u r a n c e  c o v e r a g e  p r o v i d e d  u n d e r  s e c t i o n  C 3 3 ;  a n d

( 2 )  t o  p a y  r e i n s u r a n c e  c l a i m s  u n d e r  s e c t i o n  C 4 J ;
a n d

( 3 )  t o  p a y  s u c h  a d m i n i s t r a t i v e  e x p e n s e s  a s  may b e
n e c e s s a r y  o r  a p p r o p r i a t e  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  t h i s
t i t l e ;  a n d

( 4 )  t o  r e p a y  t o  t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  s u c h  
s u m s ,  i n c l u d i n g  i n t e r e s t  t h e r e o n ,  a s  m a y  b e  b o r r o w e d  f r o m  h im  
f o r  p u r p o s e s  o f  s u c h  p r o g r a m s  u n d e r  s e c t i o n  C 5 3 ( b ) .

( b )  T h e  r e i n s u r a n c e  f u n d  u n d e r  t h i s  s e c t i o n  may b e  
f i n a n c e d  b y s  . I

( 1 )  c u c h  a m o u n t s  a s  may f r o m  t i m e  t o  t i m e  b e  
a d v a n c e d  t o  t h e  f u n d  f r o m  t h e  g e n e r a l  f u n d  c f  t h e  T r e a s u r y  i n  
o r d e r  t o  m a i n t a i n  t h e  f u n d  i n  an  o p e r a t i v e  c o n d i t i o n  a d e q u a t e  
t o  m e e t  i t s  l i a b i l i t i e s ;  a n d  •
i ( 2 )  p r e m i u m s ,  f e e s ,  o r  o t h e r  s u c h  c h a r g e s  w h i c h
m a y  b e  c o l l e c t e d  i n  c o n n e c t i o n  w i t h  t h e  r e i n s u r a n c e  c o v e r a g e  
p r o v i d e d  u n d e r  s e c t i o n  C 3 3 ;  a n d

( 3 )  p r e m i u m s ,  f e e s ,  o r  o t h e r  s u c h  c h a r g e s  w h i c h  
m a y  b e  c o l l e c t e d  i n  c o n n e c t i o n  w i t h  t h e  r e i n s u r a n c e  c o v e r a g e  
p r o v i d e d  u n d e r  s e c t i o n  C 4 3 ;  a n d

( 4 )  s u c h  a m o u n t s  a s  m ay  b e  r a i s e d  b y  t h e  
e s t a b l i s h m e n t  o f  a n  u n i f o r m  s u r c h a r g e  u p o n  p r e m i u m s  p a i d  t o



p r o p e r t y  a n d  c a s u a l t y  i n s u r e r s .
(A> t h e  T r e a s u r y  s h a l l ,  n o  l a t e r  t h a n  1 2 0  d a y s  

a f t e r  t h o  e n a c t m e n t . 'o - f  t h i s . ' . . t i t l e ,  c o l l e c t  a  , 0 0 2 5  ( . 2 5  
p e r c e n t )  c u r c h a r q o - u p o n  a l l ' p r e m i u m s  p a i d  t o  p r o p e r t y  a n d  
c a s u a l t y  i n s i j r c r c  w h i c r r . r t v s i n u f l s .  s h a l l  g o  t o  m a i n t a i n  t h a  
r e i n s u r a n c e -  f u n d  ,' c r o c t c r i 3 l a n d c r ‘ : t h i s ' - ' g c c t i o n •:i n  a n  o p e r a t i v e  
c o n d i t i o n  a d e q u a t e  t o -  ra ce  t r ' I t  G - ' l i a b i l i t i e s .

( 5 )  i n t e r e s t  w h i c h  m a y  b a  e a r n e d  o n  i n v e s t m e n t s  o f  
t h e  f u n d ;  a n d  *•

( 6 )  r e c e i p t s  f r o m ' a n y  o t h e r  s o u r c e  w h i c h  m a y ,  f r o m  
t i m e  t o  t i m e ,  b e  c r e d i t e d  t o  t h e  f u n d * .

S e c t i o n  C<£> j  <a)  I f  a t  a n y  t i m e  t h e  C o m m i s s i o n  m a k e s  t h e  
d e t e r m i n a t i o n s  d e s c r i b e d  i n  s e c t i o n  C 1 3 ( d ) ,  t h e  C o m m i s s i o n  
m a y ,  i n  c a r r y i n g  o u t  i t s  r e s p o n s i b i l i t i e s  u n d e r  t h i s  t i t l e ,  
u t i l i z e —

( 1 )  i n s u r a n c e  c o m p a n i e s  a n d  o t h e r  i n s u r e r s ,  
i n s u r a n c e  a g e n t s  a n d  b r o k e r s  ,  a n d  i n s u r a n c e  a d j u s t m e n t  
o r g a n i z a t i o n s ,  a s  f i s c a l  o f f i c e r s  o f  t h e  U n i t e d  S t a t e s ,

( 2 )  o f f i c e r s  a n d  e m p l o y e e s  o f  t h e  F e d e r a l  T r a d e  
C o m m i s s i o n ,  a n d  s u c h  o t h e r  o f f i c e r s  a n d  e m p l o y e e s  o f  a n y  
e x e c u t i v e  a g e n c y  ( a s  d e f i n e d  i n  s e c t i o n  1 0 5  o f  t i t l e  5  o f  t h e  
U n i t e d  S t a t e s  C o d e )  a s  t h e  C o m m i s s i o n  a n d  t h e  h e a d  o f  a n y  
s u c h  a g e n c y  m ay  f r o m  t i m e  t o  t i m e  a g r e e  u p o n ,  o n  a 
r e i m b u r s e m e n t  o r  o t h e r  b a s i s ,  o r

( 3 )  b o t h  o f  t h e  a l t e r n a t i v e s  s p e c i f i e d  i n  
p a r a g r a p h s  ( 1 )  a n d  ( 2 ) ,  o r  a n y  c o m b i n a t i o n  t h e r e o f .

S e c t i o n  C 7 1 ( a )  T h o  C o m m i s s i o n  may i n  t h e  i n t e r e s t  o f  
f u r t h e r i n g  t h e  p u r p o s e s  o f  t h i s  t i t l e  d e l e g a t e  a u t h o r i t y  t o  
a d m i n i s t e r  a n y  p o r t i o n  o f  t h i s  t i t l e  t o  o t h e r  a p p r o p r i a t e  
o f f i c e r s  a n d  e m l c v e e s  o f  a n y  e x e c u t i v e  a g e n c y  ( a s  d e f i n e d  i n  
s e c t i o n  1 0 5  o f  t i t l e  5  o f  t h e  U n i t e d  S t a t e s  C a d e )  a s  t h e  
C o m m i s s i o n  a n d  t h e  h e a d  o f  a n y  s u c h  a g e n c y  m a y  f r o m  t i m e  t o  
t i m e  a g r e e :  P r o v i d e d  t h a t  a n y  a c t i o n  t a k e n  b y  a n y  s u c h  a g e n c y  
o f f i c e r  o r  e m p l o y e e  s h a l l  n o t  b e  i n c o n s i s t e n t  w i t h  a n y  
p o r t i o n  o f  t h i s  t i t l e .

( b ) ( 1 )  T h e  C o m m i s s i o n  t h r o u g h  i t s  B u r e a u  o f  
C o m p e t i t i o n  s h a l l  p e r i o d i c a l l y  r e v i e w  e a c h  p l a n  u n d e r  t h i s  
t i t l e  a n d  t h e  m e t h o d s  a n d  p r a c t i c e s  b y  w h i c h  s u c h  p l a n  i s  
a c t u a l l y  b e i n g  c a r r i e d  o u t  i n  o r d e r  t o —

( A )  A s s u r e  . t h a t  s u c h  p l a n  i s  e f f e c t i v e l y  
m a k i n g  c o m m e r c i a l  g e n e r a l  l i a b i l i t y  a n d  o t h e r  e s s e n t i a l  l i n e s  
o f  l i a b i l i t y  i n s u r a n c e  r e a d i l y  a v a i l a b l e  t o  s u c h  p r o d u c t  
m a n u f a c t u r e r s  a n d  s e r v i c e  p r o v i d e r s  a s  i s  i n t e n d e d  a n d  i s  
o t h e r w i s e  c a r r y i n g  o u t  t h e  p u r p o s e s  a-f t h i s  t i t l e ,  a n d  i n

* b r d e r  t o  i d e n t i f y  a n y  a s p e c t s  o f  t h e  o p e r a t i o n  o r  
a d m i n i s t r a t i o n  o f  s u c h  p l a n  w h i c h  may r e q u i r e  r e v i s i o n ,  
m o d i f i c a t i o n  , o r  o t h e r  a c t i o n  t o  c a r r y  o u t  s u c h  p u r p o s e s .

( B )  R e p o r t  t o  t h e  C c n q r e s s  a t  l e a s t  o n c e  
a  y e a r  t h e  - f i n d i n g s  o f  a n y  s u c h  i n v e s t i g a t i o n  u n d e r ­
s u b s e c t i o n  b ( 1 )  ( A )  , or_ f r o n  t i m e  t o  t i m e  a s  may b e  r e c u e s t e d  
*•*' “ h e  C o n g r e s s  t o  r e p o r t  o n  t h e  c u r r e n t  s t a t u s  o f  a l  1

" a m s  u n d e r  t h i s  t i t l e .



S e c t i o n  C B 3 ( a )  W i t h i n  90-; d a y s - a f t e r *  t h e  e n a c t m e n t ’ o - f  t h i s  
t i t l e  a n d  b e f o r p  i m p l e m e n t a t i o n  o - f - - t h o -  p r o g r ,  <s c o n t a i n e d  . 
t h c r o i n r . f o r  t h e  b e n e f i t ;  o f . a n y  a p p l i c a n t ,  a f f e c t e d  p a r t y . . ,  
i n c u r  o r  o r - - p o o l  o f^ ^ in cu r^ fcn cE r^ th o .^ C cfm rn i s c i o n - s h a l l  p r e p a r e  
a n d  t r a n s m i t  a  r e p o r t :  t o o t h e r  C o n g r e s s . ' - w h i c h  s h a l l  —

<1) i n d i c a t e  t h e  n a t u r e  a n d  e x t e n t  o f  
a n t i c i p a t e d  u s e  o f  t h e  i n s u r a n c e  i n d u s t r y  i n  t h e  d e l i v e r y  
u n d e r  t h i s  t i t l e  o f  r e i n s u r a n c e  t o  p r o d u c t  m a n u f a c t u r e r s , 
s e r v i c e  p r o v i d e r s ,  i n s u r e r s ,  a n d  p o o l s  o f  i n s u r a n c e .

( 2 )  i d e n t i f y  a n t i c i p a t e d  c o s t s  o f  p r o v i s i o n  o f  
s u c h  r e i n s u r a n c e  t o  p r o d u c t  m a n u f a c t u r e r s ,  s e r v i c e  p r o v i d e r s ,  
i n s u r e r s ,  a n d  p o o l s  o f  i n s u r a n c e  u n d e r  t h i s  t i t l e .

<3 )  i d e n t i f y  a n y  p o t e n t i a l  a p p l i c a n t  w h i c h  h a s  
m a d e  q u e r y  t o  t h o  C o m m i s s i o n  a b o u t  s u c h  p r o g r a m s  a s  h a v e  b e e n  
a u t h o r i z e d  u n d e r  t h i s  t i t l e  a n d ,  i n  t h e  c a s e  o f  a f f e c t e d  
p a r t i e s ,  t h o s e  w h i c h  p r e l i m i n a r i l y  m i g h t  b e n e f i t  f r o m  
p a r t i c i p a t i o n  u n d e r  t h o  p r o g r a m s  a u t h o r i s e d  u n d e r  t h i s  t i t l e .

S e c t i o n  C 9 3 ( a )  T h e  C o m m i s s i o n ,  o r  a n y  a g e n c y  o f f i c e r  o r  
e m p l o y e e s  w h i c h  a d m i n i s t e r  p o r t i o n s  o f  t h i s  t i t l e  a s  
a u t h o r i z e d  u n d e r  s e c t i o n  C61 a n d  C 7 3 ,  i n  a  s u i t  b r o u g h t  i n  
t h e  a p p r o p r i a t e  U n i t E d  S t a t e s  d i s t r i c t  c o u r t ,  s h a l l  b e  
e n t i t l e d  t o  r e c o v e r  f r o m  a n y  i n s u r e r  t h e  a m o u n t  o f  a n y  u n p a i d  
p r e m i u m s  l a w f u l l y  p a y a b l e  b y  s u c h  i n s u r e r  t o  t h e  C o m m i s s i o n  
o r  i t s  d e l e g a t e d  a g e n t .

(b> No a c t i o n ' o r  p r o c e e d i n g  b r o u g h t  u n d e r  t h i s  
s e c t i o n  m ay  b e  b r o u g h t  f o r  a n y  a m o u n t  i n  e x c e s s  o f  t h a t  
l a w f u l l y  p a y a b l e  a n y  i n s u r e r  t o  t h e  C o m m i s s i o n  o r  i t s  
d e l e g a t e d  a g e n t  arid a n y  s u c h  a c t i o n  s h a l l  b e  b r o u g h t  w i t h i n  
f i v e  y e a r s  o f  w h e n  t h e  r i g h t  t o  s u c h  p a y m e n t  a c c r u e d , ^ b x c e p t  
w h e r e  a n y  f a l s e  o r  f r a u d u l e n t  c o n d u c t  w a r r a n t s ,  t h e  c l a i m  
s h a l l  n o t  b e  d e e m e d  t o  h a v e  a c c r u e d  u n t i l  i t s  d i s c o v e r y .

( c )  A n y  r e c o v e r y  h a d  p u r s u a n t  t o  a n y  a c t i o n  o r  
p r o c e e d i n g  u n d e r  t h i s  s e c t i o n  s h a l l  b e  d e p o s i t e d  t o  t h e  
c r e d i t  o f  t h e  r e i n s u r a n c e  f u n d  c r e a t e d  u n d e r  t h i s  t i t l e .
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BOTTOM-FISHING IN CARL LINDKSR’S SWAMP
T o most of its hapless creditors, cus­

tomers, and equity holders, Mis­
sion Insurance Group Inc. is one 

big swamp. Its largest unit, Mission In­
surance Co., is insolvent, under the con­
servatorship of California since Oct. 31, 
with no easy solution to its problems. 
Yet a couple of adventurous bottom-fish- 
ers have plunged into the muck—and 
hope u> fiuti a fortupe there.

Martin J. Whitman, a spe­
cialist in securities of bank­
rupt companies who manages 
more than $200 million, is 
leading the expedition. He’s 
drawn in Carl Marks & Co., a 
New York investment house 
that has dabbled in every­
thing from venture capital to 
czarist bonds. Between them, 
the partners have acquired 
Mission notes and debentures 
worth only about $2 million— 
but enough, they believe, to 
get them in on a revival of 
Mission.
s i m p l e  l o g i c . Whitman has 
also rallied some angry long­
standing Mission bondholders 
with much more at stake. The 

I biggest is Retirement Sys­
tems of Alabama, a $5 billion 
pension fund that holds $24 
million worth of Mission 
bonds. Mission skipped two in­
terest payments "without contacting 
anybody,” complains David G. Bronner, 
the fund's chief executive.

The bondholders argue that as credi­
tors they would be first in line in a 
Chapter 11 reorganization—something 
that everyone wants to avoid. But 
so far they aren't making much head­
way with Cincinnati financier Carl H. 
Lindner, whose American Financial 
Corp. owns 49.97» of Mission. Lindner's 
preliminary agreement with the Califor­
nia regulators provides for a restructur­
ing of the debt that would reduce the 
bondholders' stake. Dozens of large and 
small reinsurance clients are also wait­
ing in line with claims on Mission’s 
assets.

For Whitman, a part-time finance 
teacher at Yale University who eschews 
suits for work, dressing "only well 
enough to get into the Yale Club for 
lunch,” the logic is simple. He claims

that he and the bondholder group, along 
with unidentified potential backers, are 
ready to inject millions of dollars in new 
equity into Mission and maybe even take 
the reins. In return, they want a chance 
to profit from the turnaround they say 
can be engineered. This is substantially 
what Lindner would like to work out— 
but to AFC’s benefit instead. 

a turnaround won't De easy. Mission,

traditionally a well-regarded vendor of 
workers’ compensation insurance, ex­
panded pell-mell into reinsurance in the 
late 1970s and has since seen claims run 
three times as high as premiums. The 
company lost $198 million in 1984 and 
$65 million more in 1985's first nine 
months. But Whitman has high hopes 
for the workers-' compensation business 
and firming rates in property-casualty 
lines. "This could be another Geico," he 
predicts in his gravelly voice. "If there's 
one chance in ten of that, it would be 
well worth our while." Geico, threatened 
with insolvency in the mid-1970s, made a 
splendid turnaround under new manage­
ment. Since then, the insurer's stock has 
blossomed 40-fold.

Whitman’s group may face deeper 
problems in Mission, however. There are 
all those reinsurers waiting to be paid. 
"I'd be very surprised if after all the 
claims emerge there's anything left for

the bondholders,” says David 
O'Leary, an analyst at Fox-Pitt Kelt 
Inc. At Mutual Shares Corp., an inve: 
rnent firm similar to Whitman’s, partn 
Michael F. Price says he "wouldn't toui 
it with a 10-foot pole.”

But Whitman’s team, has a differei 
view. Since Mission’s shareholder equii 
has evaporated—the shares were delis 
ed last December by the New Yor 
Stock Exchange—the bondholders fit 
ure that they already "own” the comp: 
ny. That, they argue, should give thei 
clout in structuring a reorganizatioi 
They've proposed a solution in whic 
they’d put up cash and receive new equ 
ty and Lindner's group would continu 
running the company, But they sa; 
Lindner turned them down.

In January the Whitman group file* 
to pusn Mission's hoidmj 
company into Chapter 11 pro 
ceedings. That would open thi 
whole company for reorgani 
zation, although the fate o: 
insurance assets would re 
main up to state regulators 
Mission has not yet respond 
ed. But California Insurance 
Commissioner Bruce A. Bun- 
ner was shocked: "I thought 
the uonunolders would be the 
least of our problems, but 
they could destroy every­
thing."
l a s t  r e s o r t .  After all, Bun- 
ner and American Financial 
had been hammering out their 
own restructuring agreement. 
Lindner, who injected $75 mil­
lion in new capital into Mis­
sion last year, would contrib­
ute at least $125 million more 
to back up part of its policy- 
writing business. But Bunner

says there’s at least a $169 million gap 
between assets and liabilities.

The tangle of payments Mission owes 
dozens of reinsurance clients may put 
it even deeper in the hole. For weeks, 
executives at these companies have been 
meeting with Mission officials and Bun­
ner to settle their claims, which run 
into the hundreds of millions. If a 
settlement isn’t reached, Bunner will 
move to liquidate the unit under his 
conservatorship 

Whitman depicts Chapter 11 as a last 
resort. Lindner's AFC won’t comment. In 
the meantime, Mission is said to be suf­
fering defections by customers and bro­
kers. "I don't think Mission as an entity 
is viable,” says analyst O’Leary. He 
wonders if the bottom-fishers will come 
away with anything but debris.

l i i j  E lizabeth  E l ir l ic lt  in  X c ic  York. 
Zacha ry Sch ille r in  Cleveland, and  Teresa 
Carson in  Los Anfjclcs
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SEARLE: STARING 
AT SOME LONG 
DAYS IN COURT
W hen G.D. Searle & Co. with­

drew the Copper 7 and Tatum- 
T intrauterine contraceptive 

devices from sale in the U. S., it said the 
products were safe. The move, it said, 
was meant to curtail mounting litigation 
costs. But lawyers for plaintiffs who are 
suing Searle, claiming that the devices 
caused pelvic infection and infertility, 
see the company’s Jan. 3 action as an 
af'Vnnw|r>dgrnnnt that it is ir. fcr a Icr.g,
tnntrh Rpripc rtf lprrol KnHlnr

Searle, a subsidiary of Monsanto Co., 
has been fighting 775 lawsuits, 305 of 
which it says are still pending. The com­
pany says it spent $1.5 million to defend 
itself in just four of these suits. Searle 
says it has won 8 of 10 trials and that 
more than 150 other cases have been 
dismissed. “The financial burden is not 
created by payments to the plaintiffs but 
by payments to lawyers," says Tod Hul- 
lin, a Searle vice-president 

And there are sure to be more suits 
filed. Plaintiffs’ lawyers say they, are re­
viewing hundreds of new claims. And 
Ira J. Bomstein, a lawyer who repre­
sents Monsanto shareholders who have 
filed suit charging that Searle failed to 
inform them of the suits, believes that 
by taking the IUDs off the market, 
Searle is "acknowledging that there is 
tremendous potential liability out there." 
barely a ripple. All sides are closely 
watching a similar but unrelated situa­
tion involving A. H. Robins Co.’s Daikon 
Shield. Robins filed under Chapter 11 
last August after it had won 27 cases 
and lost 33. A court-ordered advertising 
campaign aimed at potential plaintiffs 
has resulted in an avalanche of new 
claims—-11 years after the Daikon Shield 
was withdrawn from the market. 
Searle’s withdrawal of its product from 
the U. S. (it is still sold overseas) means 
"we are on the Daikon Shield track," 
says Patricia Jo Stone, one of the plain­
tiffs’ trial lawyers.

Searle maintains there are important 
differences. Unlike the Daikon Shield, 
Searlo’s Copper 7 and its labeling were 
approved by the Food & Drug Adminis­
tration. Moreover, the FDA has recently 
investigated allegations that Searle sup- 

ssed adverse findings and deflated 
incidence of pelvic inflammatory dis­

ease in its test results. The agency con­
tinues to stand behind the products. “We 
found that Searle hao reported adverse 
findings in a timely fashion. In our judg­

ment, Searle did not mislead FDA,” says 
Susan M. Cruzan, an FDA spokeswoman.

Discontinuance of the products will 
hardly cause a ripple on Monsanto’s in­
come statement Last year its IUD sales 
in the U. S. were $11 million, a tiny part 
of Monsanto's $6.75 billion in sales. 
Searle’s move, however, practically ex­
tinguishes the nation’s IUD industry. 
Since Robins took the Daikon Shield off 
the market in 1974, others have fol­
lowed, and Alza Corp. of Palo Alto, 
Calif., is the only U. S. company that still 
produces an IUD. But the decision to stop 
selling the devices has not put a stop to 
the controversy about them.

By Ellyn E. Spragim in Chicago and 
William B. Glabcrson in New York

EXECUTIVE SUITE I

GM’S SHUFFLE: 
THE CALM BEFORE
A SLAUGHTER?

r
predictable shift in top manage­
ment? That’s how General Mo­
tors Corp. characterized the raft 

of promotions it announced on Feb. 3. 
But insiders believe the appointments 
mean much more: a new phase in the 
broad reorganization GM began two 
years ago. Its ultimate goal is to trim 
white-collar employment in auto opera­
tions by at least 25% within 10 years.

Staff cuts are a logical result .of the 
new structure GM outlined two years ago 
(BW—Jan. 23, 1984). That plan aimed to 
reduce the auto giant's reaction time to 
market changes by arranging its five 
car divisions—Chevrolet, Pontiac, Buick, 
Oldsmobile, and Cadillac—under two 
groups. Each group now performs most 
of the staff functions once spread out 
through the company.

But critics say GM has been slow to 
reduce its executive ranks even after

streamlining operations. That, they fig­
ure, contributes significantly to gm’s 
production costs, which analysts agree 
are higher than any other domestic auto 
maker. “There’s no question you covld 
slash the fat in the middle of GM," con­
fides one executive. Another insider pre­
dicts the company will begin to attack its 
manpower glut within six months in a 
"massive restructuring” of executive 
jobs. “The change is going to bring pain, 
but it has to come," he says.

GM’s goal is to match the management 
efficiency of Toyota Motor Corp., the in­
dustry leader in that category, by even­
tually eliminating at least 25% of the 
salaried jobs in its car-making business. 
The changes announced this month do 
not reduce the number of top GM execu­
tives. But they do restructure responsi­
bilities so the chairman and president 
can concentrate on policy decisions. The 
shuffle was triggered by the decision of 
Alexander A. Cunningham, 60, to retire 
for health reasons. The affable Cunning­
ham had been a board member and exec­
utive vice-president in charge of North 
American passenger-car operations. He 
has resigned both positions.
•new day.1 GM sources describe Cunning­
ham's departure as a tremendous loss 
for the company. But it has also prompt­
ed GM to unleash a younger manage­
ment team. "It’s a new day, as far as 
I'm concerned," declares pleased board 
member H. Ross Perot "These guys are 
so competitive, they can’t live with them­
selves until they beat anybody in sight” 

Cunningham's duties will be split be­
tween two new executive vice-presi­
dents. Lloyd E. Reuss, 49, will manage 
all U. S. auto operations. Robert C. 
Stempel, 52, will run the company’s 
truck and overseas operations. Reuss 
formerly headed GM’s “small-car” unit, 
the Chevrolet-Pontiac-GM of Canada 
Group, while Stempel ran the “big-car" 
unit, the Buick-OIdsmobile-Cadillac 
Group. Both men also become directors.

Reuss and Stempel are regarded as 
leading contenders to replace F. James

REUSS AND STEMPEU WITH A NEW TOP-LEVEL TEAM IN PLACE, PINK SLIPS MAY ELY
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sionary pacts to replace con-

JACOBS GOES DEEPER 
INTO THE OIL PATCH
Despite the threat posed by 
plummeting oil and gas 
prices, Irwin L. Jacobs is 
pouring more money into two 
big and seemingly ill-timed 
plays in the oil patch. The 
Minneapolis investor, impa­
tient with efforts by Pioneer 
Corp. President C. David Cul­
ver to restructure the Amaril­
lo natural gas producer, says 
he will launch a tender offer 
for the 867° of Pioneer he

dated Rail Corp. for $1.2 bil­
lion. The vote gives Trans­
portation Secretary Elizabeth 
H. Dole, who favors the sale 
to Norfolk Southern, an ex­
pected victoiy in the battle 
over Conrail’s fate. The Sen­
ate support, she said, will 
"send this to the House with 
some real momentum.’' But 
the sale faces greater opposi­
tion there. House Energy & 
Commerce Committee Chair­
man John D. Dingell (D-Mich.) 
promises to resolve the issue 
this year, but first he wants 
to examine documents from 
the Justice DepL’s review of 
thp deal and from all biddersdoes not yet cor*trol. Jacnhs is 

nfVoT-inrr £2? ?. Or $65̂  I fyr flnnrail A nnthor kov rorv-
mill’on—well below the 
roughly $26 a share he paid 
for his initial stake in late 
1984 but at least 107° above 
the current market for Pio­
neer’s gas reserves. Those re ­
serves are being reappraised, 
and Jacobs may be betting on 
a big upward revision. He 
also has boosted, to 15.4%, his 
stake in Tidewater Inc., which 
services offshore oil rigs. Ja­
cobs paid $26 a share for his 
initial 5% stake in early 1984; 
Tidewater stock is trading 
now at below 10. Jacobs also 
holds 9% of HNG-InterNorth 
Inc., a gas pipeline.

resentative, James J. Florio 
(D-N. J.), said that all the bids 
for Conrail are "woefully defi­
cient'' and must be improved.

GATES! HOLDING A STAKE OF 
$200 MILLION IN MICROSOFT

BEATRICE APPROVES 
A REVISED BUYOUT

CHEWING TOBACCO 
FACES AN AD BAN
The House of Representatives 
passed a bill that would bar 
radio and TV advertising for 
snuff and chewing tobacco. 
The measure, which the Sen­
ate is expected to approve, 
also would require makers of 
the products to place on pack­
ages such warning labels as 
“ This product may cause 
mouth cancer.’’ The measure 
also calls for the Health & 
Human Services Dept to set 
up programs to educate the 
public about the dangers of 
smokeless tobacco.

“REAL MOMENTUM' 
FOR NORFOLK’S BID
The Senate approved, 54 to 
39, Norfolk Southern Corp.’s 
proposal to buy the govern­
ment’s 85% stake in Consoli-

Directors of Beatrice Cos. ap­
proved a modified buyout of­
fer from Kohlberg Kravis 
Roberts & Co. The offer fa­
cilitates out-of-court settle­
ments of more than a dozen 
shareholder suits challenging 
the compensation plans for 
Beatrice executives and the 
proposed takeover of the Chi­
cago-based conglomerate. 
Kohlberg Kravis still will pay 
$40 in cash and $10 in pre­
ferred stock for each Beatrice 
common share under the new 
agreement, but the pre­
ferred’s dividend will jump to 
15.257° annually from the 14% 
announced in January. Golden 
parachutes for Beatrice's six 
top executives will be reduced 
from $23.5 million to $20.1 
million. Beatrice also agreed 
to consider terminating the 
deal should the board receive 
a better offer.

son of a prominent Seattle 
lawyer, will sell 80,000 shares, 
worth from $1.3 million to 
$1.5 million at the proposed 
offering price of $16 to $19 a 
share. That will leave him the 
owner of 44.9% of Microsoft 
shares with a worth of about 
$200 million. Co-founder Paul 
G. Allen, 33. will own 25.2% of 
Microsoft, it earned $17 mil­
lion on revenues of $85 million 
in the first half, ended Dec. 
31. Microsoft is trying to 
overtake Lotus Development 
Corp., which had $225 million 
in revenues last year, as 
the largest personal computer 
software company.

UNDOING STEEL’S 
WAGE UNIFORMITY

MICROSOFT: CAPPING 
A SUCCESS STORY
William H. Gates III dropped 
out of Harvard in 1975 and 
started a company to write 
software programs for then- 
new microcomputers. Now his 
company, Microsoft Corp., in 
Bellevue, Wash., is going pub­
lic. Chairman Gates, 30, the

The United Steelworkers 
opened negotiations on sepa­
rate contracts with three of 
the nation's six major steel­
makers. In exchange for early 
bargaining, LTV Steel, Bethle­
hem Steel, and National Steei 
agreed to join with the union 
in a campaign to persuade 
Washington to give major re­
lief to the industry. The union 
also gave a special exemption 
tc ailing LTV by allowing it to 
defer a wage aiid cost-of liv­
ing increase due on Feb. 1. 
Inland Steel and Armco are 
expected to join the union 
campaign, but U. S. Steel, the 
nation’s largest and healthiest 
producer, has yet to set a dale 
for early talks. The six pro­
ducers are seeking conces-

tracts that expire on Aug. 1 
and cover 145,000 workers. 
The negotiations are expected 
to result in the end of wage 
uniformity in the industry.

IBM WILL REBUILD 
UNITED AIR’S SYSTEM
United Airlines Inc. said the 
bulk of the $1 billion rebuild­
ing of its Apollo reservations 
system will be spent on a 
computer network to be devel­
oped by International Busi­
ness Machines Corp. The new 
system will imDrove the abili- 

! t.v of travel agents tn service 
large corporate accounts. It 
will also handle the internal 
business tasks of travel agen­
cies, in effect providing an 
automated office for each. 
The system will use-LBM hard­
ware, communication net­
works, and software.

THREE INSURERS 
BOLSTER RESERVES

✓
Three insurance companies 
admitted they underestimated 
future claims on property and 
casualty policies issued be­
fore 1985. Philadelphia-based 
Cigna Corp. charged $1.2 bil­
lion against fourth-quarter 
earnings to boost its property 
and casualty reserves by 287c. 
The charge, by far the largest 
taken by an insurer, will re­
sult in a 1985 operating loss 
of $853 million. After Wall 
Street reacted favorably— 
Cigna stock fell less than $1— 
Continental Corp., in New 
York, unveiled a $220 million 
charge against fourth-quarter 
earnings to bolster reserves. 
USF&G Corp., in Baltimore, fol­
lowed with a $100 million 
charge against fourth-quai*er 
earnings to prop up its re­
serves 237° to $3.2 billion. The 
charges reflect higher jury 
awards in liability suits, 
broader legal interpretations 
of policy coverage, and indus­
trywide failure to set aside 
sufficient loss reserves. The 
industry is just now recover­
ing from years of price com­
petition and lower underwrit­
ing standards that also 
punished earnings. a
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T h e  o p e n  s e a s o n  o n  i n s u r a n c e  c o m p a n i e s  i n  c o u r t r o o m s  all. o v e r  

t h e  c o i m t r y  h a s  g o n e  o n  s o  l o n g  t h a t  t h e  i n s u r e r s  c a n  n o  l o n g e r  

a f f o r d  t o  p l a y .  A r e  y o u  r e a d y  f o r ...

A world without insurance?
A 41-\2ar-old body­

builder entered a 
b footrace with a refrigerator 

strapped to his back to prove his 
prowess. During the race, he alleged, 
one of the straps came loose and the 
man was hurt. He sued everyone in 
sight, including the maker 
of the strap. Jury award:
S.1 million.

Two Maryland men de­
cided to dry their hot-air 
balloon in a commercial 
laundry dryer. The dryer 
exploded, injuring them.
They won $885,000 in 
damages from American 
Laundry Machinery, 
which manufactured the 
dryer.

An overweight man 
with a history of coronary 
disease suffered a heart at­
tack while trying to start a 
Sears lawnmowcr. He sued 
Sears, charging that too 
muchforcewasrequired to 
yank the mower's pull 
rope. A jury in Pennsylva­
nia awarded him $1.2 mil­
lion, plus damages of 
$550,000 for delays in set­
tling the claim. (Sears ap­
pealed but eventually set­
tled out of court.)

Isolated cases of absurd­
ly generous awards? Far 
from it. Last year the aver­
age product liability 
award in the U.S. was 
$1.07 million—up from,!?,
$345,000 ten years carli-' 
cr—and the average medical malprac­
tice award was $950,000. In 1983 
alone 360 pcrsonal-injury cases were 
settled with million-dollar awards or 
more, an incredible 13 times the 
number in 1975.

By J ill Andresky w ith  M ary Kuntz and Barbara Kallen

Americans now seem to look on a 
civil suit against a corporation or mu­
nicipality as a kind of lottery—a lot­
tery to be played whenever they can.
Last year there was 1 private civil

U u r M n  Ih i lt  G x im J

The lit ig a tion  bu rden
There was 1 private civil lawsuit last year for every 15 
Americans. And the beat goes on: Federal civil filings 
by private parties are up 50% since 1979, while state 
filings are up 20%.

FcoeuJ civil suits fii. 0 
!• V private parties (thutts iuf)

Estimated state 
civil suits filed (millions)

“  17

i no-

lawsuit filed for every 15 Americans. 
An estimated 16.6 million private civ­
il suits were tried in state courts last 
year. Another 150,000 private civil 
suits were tried in federal courts, 
which is nearly twice the number ten

years ago.
Just handling the paper­

work probably cost taxpayers over 
$360 million on all these actions last 
year. It cost insurance companies far 
more. In 1984 the property and casu­
alty insurance industry as a whole paid 

out $116.10 for every $100 
received in premiums— 
the worst numbers since 
the San Francisco earth­
quake and fire. Reinsurers, 
who take the brunt of the 
unpredictable risks, paid 
out nearly $141 for every 
$100 ih picmium income.

No industry can keep 
that up for long. "It's im­
possible for insurance 
companies to price liabil­
ity products when they 
have no idea what the set­
tlements and risks arc go­
ing to be," says David 
O'Leary, a Hartford-based 
insurance analyst with 
the London brokerage 
firm of Fox-Pitt, Kclton. 
"Courts have expanded 
the definitions of liabili­
ties for accountants and 
other industries to such 
an extent that insurers 
have started saying, we 
don't need the business."

For example, obstetri­
cians can now be sued for 
"wrongful birth" if, for in­
stance, a sterilized wom­
an conceives. Accoun­
tants can be sued under 
"third party liability" by 

anyone who might reasonably have 
relied upon numbers they audited. 
The list got on and on, and why not? 
Insurer- have been picking up the tab 
and covering costs in part through 
their investment income for so long
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overnight," says Henry Nozko Jr., ex­
ecutive vice president. Rut even that 
drastic measure' failed to satisfy 
Cigna, which canceled the company's 
account on Apr. 1.

Nozko approached over 30 carriers, 
including Lloyd's of London. All 
turned him down. Finally, he con­
vinced Great American Surplus Lines 
and three other firms to give him cov­
erage. The price, assuming last year's 
volume of business: $6 million to buy 
$6 million of general liability cover­
age, including only $1 million of as­
bestos protection. That compares 
with $300,000 last year for $10 mil­
lion of coverage. Why didn't he just

A ro a d  to  d is a s te r ?
F o r 8 o f the la s t 1.  y ea rs , p rop e rty  and casua lty  insu rers 
have  paid o u t m o re  th a n  th e y  have g o tten  in  p rem ium  
in com e . In v e s tm en t in c om e  had o ffse t that w orsen ing  
com b ined  ra t io  u n t i l la s t  year.

that the system has taken on the look 
of natural law.

But insurers arc not in the business 
of losing money. Their losses have 
become so appalling that at this point 
they are either raising their rates out 
of sight or getting out of the business. 
In April, Utica Mutual Insurance in­
formed some 229 New York State mu­
nicipalities that it would not renew 
their policies. Transit Casualty, a 
large carrier for restaurants in Con­
necticut, canceled most of that 
group's liability coverage. Mutual 
Fire, Marine & Inland Insurance an­
nounced it would not renew the mal­
practice policies of about 1,300 mid­
wives as of July 3.

"I can't get any kind of 
coverage for sand-and- 
gravel and cement compa­
nies," says David Brennan, 
president of the Insurance 
Management Center, a 
Manchester, Conn. agen­
cy. "I've got one client who 
is a distributor of frozen 
chickens. Last yearhe paid 
$25,000 for coverage. This 
year I can't get anyone to 
even give me a quote. It's 
the same thing with an in- 
sulated-wirc manufactur­
er, a fish distributor and 
even a group of nuns who 
own real estate as invest­
ment properties."

If they are willing to 
pound pavements, most 
business people can still 
find insurance. But they 
are paying vastly more for 
much lower coverage.
One supermarket chain, 
for example, saw its aver­
age rates go from $8,000 
per store a year and a half 
ago to $40,000 per store.
Florida Power & Light's 
premiums fo.t general li­
ability coverage doubled 
in 1984 over 1983. The coverage pro­
vided was halved, $200 million in­
stead of $400 million.

Pricey, but at least it got protection. 
For industries that have been espe­
cially hard hit by lawsuits, prospects 
have gotten much worse. Consider 
Acmat Corp., a $50 million (sales) as- 
bcstos-removal firm based in East 
Hartford. According to the firm, 
Cigna notified Acmat lastoDecembcr 
that all its coverage was mcing can­
celed because of its asbestos exposure. 
When Acmat protested, Cigna agreed 
to renew—so long as Acmat pulled 
out of the asbcstos-removal business 
entirely. Acmat agreed, even though 
it meant "cutting our revenues in half

bank that $6 million instead? "The 
policy gives us a worthless amount of 
protection, but wc couldn't bid on 
public jobs without it," says Nozko.

A note on retributive justice: Now 
that legal-malpracticc suits are be­
coming trendy, even lawyers arc hav­
ing a tough time finding coverage. 
Reuben & Proctor, an 80-mcmbcr 
Chicago law firm, lost its coverage on 
July 1 from Crum & Forster's Interna­
tional Insurance.

The flight of insurers and reinsurers 
is most visible where the risks of 
winding up in a courtroom arc great— 
both gradual and suddcn-and-acciden- 
tal pollution, directors' liability, mu­
nicipal liability, medical malpractice

and accountants' malpractice. "Our 
agent notified us a couple of months 
ago thac everybody in our business 
was being canceled," says Irwin Sing­
er, president of Atlas Oil Co., a fuel 
distributor. "They didn't care how 
good our safety record was. In fact, the 
very company that canceled our cov­
erage complimented us on it."

In some cases, the retreat can be 
gradual. "Our normal general liability 
policy used to exclude all pollution, 
unless it was sudden and accidental," 
says Chuck Henry, a second vice 
president at Travelers. "Then the 
courts started saying in some cases 
that if the insured did not intend to 

cause damage, it was 'sud­
den and accidental'—even 
if it took years for the stuff 
to seep out." Now Travel­
ers completely excludes 
pollution coverage on its 
general liability policy 
and will underwrite envi­
ronmental hazard cover­
age only at restricted lev­
els and only for customers 
who also buy Travelers' 
general liability policy.

Even such restrictions 
aren't enough for some in­
surers. Since the begin­
ning of the year frightened 
insurers have been pullinrt 
out of property and casu­
alty lines like the British 
army at Dunkirk.

Property and casualty 
insurance has always been 
a boom and bust business, 
but the bust has never been 
this bad. Blame part of i t on 
greed. After five years of 
cash-flow underwriting— 
that is, pricing products at 
a loss in underwriting 
terms in order to bring in 
extra dollars to invest at 
once-tempting interest 
rates—the industry has hit 

rock bottom. Last year it recorded a 
pretax loss of $3.8 billion.

Face it: There's no way that the 
insurance industry can fully recover 
from its current downswing until Con­
gress—or state legislatures—step in 
and impose order on our self-destruc­
tive legal system. Pennsylvania has 
already made a start with legislation 
that curbs pain and suffering awards 
from municipalities. Buc it's only a 
start. Remedies in law will not become 
effective overnight.

In the meantime, property and casu­
alty insurance is going to become 
much tougher to get, at any price. For 
example, insurance agent David Bren­
nan expects that by September none of
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13 insurers he does business with will 
be willing to write new commercial 
policies for anyone.

Companies will have to scramble for 
any type of coverage they can fii. . By 
far the most common strategy is to 
accept limits on coverage—higher de­
ductibles, lower protection levels and, 
increasingly, exclusions foritemssuch 
as legal defense costs and pollution 
liability. "We're paying more than dou­
ble what we used to pay and we still 
haven't been able to replace all the 
coverage we lost," says Singer of Atlas 
Oil Co.

Insurers have also started pushing 
"claims-made" policies, which pay

risk manager I’ctcr McDonough. "But 
that's not going to solve any of the 
major problems with the system."

Some companies arc 3gain setting 
up insurance captives, as they did in 
the mid-1970s. But captives are not 
very attractive from a tax standpoint 
(F o r b e s ,  N ov . 19, 1984), and they arc 
risky to boot. Says O'Leary of Fox- 
Pitt, Kclton: "Many companies that 
set up captives ended up losing so 
much money that they have for the 
most part withdrawn."

But some sec self-insurance as a 
curb on litigation. "I hope we're mov­
ing to the age of self-insurance," says 
Irving S. Shapiro, former chairman of

L osin g  p r o p o s it io n s

in four big commercial liability lines, insurers paid out from $135 to 
$160 for every $100 of premium income taken in last year—a trend that 
has worsened steadily since 1978.
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off only those claims filed during the 
policy '.crm. Supporters of these in­
surance straitjackets argue that they 
will help insurers define their legal 
risks better and thus enable them to 
keep selling their products. But many 
arc dubious. "Claims-made policies 
just postpone the problem," says Jon 
Harkavy, director of governmental af­
fairs at the Risk and Insurance Man­
agement Society.

The last resort, of course, is self- 
insurance, cither setting up a reserve 
fund to cover uninsured costs or, 
more commonly, paying them out of 
operating expenses. "Corporations of 
our size can afford to self-insure up to 
certain levels," says General Foods'

E.I. Du Pont and now a partner at 
Skadden, Arps. "Once lawyers realize 
they're suing a defendant who doesn't 
have an insurance firm with deep 
pockets beyond them, they'll sue 
somebody else." Unless, perhaps, the 
company is as big as Du Pont.

For companies that aren't as big as 
Du Pont—and even for some that 
are—self-insurance today carries the 
risk of being pushed into Chapter 11 
tomorrow. Shapiro's solution: a feder­
al disaster-insurancc fund for corpora­
tions, similar to the federal flood-in- 
surance program. But wouldn't such a 
pot of gold be even juicier bait for 
plaintiffs' lawyers?

Marsh & McLennan is testing its

own version of disaster relief—a stock 
insurance company for big firms 
known as ACE, for American Casualty 
Excess Insurance. ACE will provide the 
final $ 100 million in coverage—excess 
of at least $100 million in sclf-insur- 
ancc or policies. Eleven firms have 
jumped at the opportunity to join up— 
but that's out of the reach of many 
companies.

Industry insurance pools arc popu­
lar with utilities, lawyers, accoun­
tants, fuel distributors and others. Of 
course, the exposure for any insurer of 
a single high-risk industry is enor­
mous, even when only claims-made 
policies arc sold. So some companies, 
instead, try .o spread their risk by 
setting up multi-industry insurance 
pools. Result: High-risk companies, 
again, arc cut of luck.

The fact is, the problem cannot be 
dealt with solely from the insurance 
side of the equation. It must be ap­
proached from the legal side. So long 
as judges keep expanding the defini­
tion of liability and juries keep hand­
ing out astronomically high awards, 
the chilling prospect of a world with­
out insurance draws ever closer.

One simple but unpopular solution 
would be to prohibit—or at least se­
verely limit—the contingency fee sys­
tem that encourages lawyers to seek 
the highest possible damages. "You 
don't see any other country having the 
kind of insurance problems that we 
have, because none of them have the 
kind of jury awards or contingency 
system we've got," says James Corco­
ran, New York State's superintendent 
for insurance.

But there are problems with such a 
move. "We may be the only country 
that really has a contingency fee sys­
tem," says F. Lee Bailey, a member of 
the three-lawyer consortium repre­
senting the Bhopal victims. "On the 
other hand, in most of the world, poor 
people go without any relief."

In the long run, maybe the only 
practical solution is legislative action 
to define liabilities and cap them at a 
fair and reasonable level. In New 
York, where obstetricians and neuro­
surgeons arc turning away patients 
because of high malpractice insurance 
rates and where municipalities arc 
scrambling for coverage, legislators 
have debated bills that attempt to cap 
liabilities for doctors and municipal­
ities. Congress has contemplated a 
proposal by Senator Robert Kastcn 
(R-Wis.) that would p.,c a limit on 
corporate liabilities.

No longer do we have the luxury of 
pretending that the monster we have 
created will just go away.

It won't. ■
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E D I T O R I A L S

Hold horses on insurance
There’s no question that this state’s insurance-liability or 

tort laws need revision to put the brakes on runaway damage 
awards and out-of-court settlements. Insurance rates have 
soared to astronomical heights in some areas of coverage, 
such as medical malpractice, and in some categories have 
become prohibitive.

The problem is described as a crisis. That may be no exag­
geration, but the legislative response ought to be carefully 
considered, not rushed, and based on solid and reliable data.

While a formidable liability-reform coalition — composed 
of local government agencies, physicians, child-care organiza­
tions, school districts and large corporations — is pressing 
the new session of the Legislature for immediate legal 
revisions, a new state task force was named this week to 
gather more information and to review the many factors 
involved including insurance company profits and losses.

Retired King County Superior Court Judge Francis 
Holman, a widely respected jurist and lawyer, is chairman. 
Members, appointed by State Insurance Commissioner Dick 
Marquardt, are three lawyers who specialize in defending i 
against liability suits and three whose speciality is 
representation of plaintiffs or damage claimants. Creation of 
the task force was suggested by a bipartisan legislative 
committee last year after a series of hearings throughout the 
state. It was decided that more hard information is needed, 
before state laws are revised, and the task force was proposed 
as the vehicle for obtaining it.

Key issues the task force will address are limits on non­
economic damages — awards for such nebulous items as pain 
and suffering and mental anguish; the payment of awards 
over time rather than in lump sums; limits on the proportion 
of damages that can be assessed against secondary 
defendants, such as cities and counties, when primary 
defendants are unable to pay, and limits on contingency fees 
charged by claimants’ attorneys.

It may be that this session of the Legislature can begin 
the process of reform by correcting the most glaring 
deficiencies in state laws, although some lawmaki rs have 
expressed dismay over a lack of credible data on which to 
base their decisions. Before sweeping changes are enacted, 
the Legislature would be wise to await recommendations of 
the newly appointed task force.
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THE NATIONAL LOTTERY

An epidemic o f costly litigation is sweeping the 

i country, and the time to halt it is now.

Witness the efforts o f lawyers after any disaster, 

such as an airplane crash or the tragedy at Bho­

pal, Ind ia. They rush to the scene and descend 

upon the distraught survivors and relatives. They 

rent movie houses and auditoriums to make their 

pilch for clients. In  law offices a ll over the coun­

try, lawyers are hard at work finding and convinc­

ing people to file suit. It used to be that lawyers 

tried to persuade their clients to settle disputes. 

No longer.

The pot o f gold for lawyers is a huge fee or a 

participation o f up lo 50 percent in court awards. 

S taggering court awards in cases 

whose results seem lo violate common 

sense have made it worthwhile for the 

lawyers. Recently, a man attempted 

suicide by jum p ing  in front o f a New 

York subway train. He sued the Tran­

sit Authority because the train slopped 

in time to save his life but not quite 

soon enough to avoid some physical 

damage to h im . He collected more 

than $600,000.

And what about the tenant, cele­

brating his birthday on a Sunaay after­

noon, who drowned when he drunkenly tried lo 

walk along the bottom o f his apartment-house 

sw imm ing pool in the fu ll view o f his w ife and 15 

close friends? H is wife successfully sued the land­

lord’s insurance company.

The result? Soaring prem iums for liab ility in­

surance to cover this increased and indeterminate 

financial exposure. Legal costs and insurance have 

become an increasing component of the price of 

goods and services. Even the availability o f some 

consumer services is being curtailed.

I’crsonnl-injury awards, especially ju ry  awards, 

ate out o f touch with reality. They are often based 

on estimates of how much money the defendants 

have rather than whether they arc at fault. The 

awards have become a means to redistribute 

wealth rather than a measure o f fault or a deter­

rence to undesirable conduct. It may appear to a 

ju ry  that an insurance company, ind iv idua l, cor­

poration or government with "deep pockets" is 

paying the claim . The truth is that m illions o f

“little pockets" are actually paying the cost either 

through higher prices for products and services or 

through higher insurance bills.

It is time to re-examine the manner in which 

the nation's jud ic ia l system deals w ith injured 

parties.

First, a method must be developed to tilt the 

jud ic ia l system against increased litigation. One 

approach would be to compensate a successful 

defendant for the cost of the defense against an 

unsuccessful p la intiff. The obvious benefits wouid 

be a more serious and thoughtful analysis o f a 

claim  prior lo bring ing a lawsuit and a reduction 

in the number o f frivolous claims. It would also 

bring pressure to bear on achieving a 

reasonable settlement of the matter 

prior to running up large legal fees.

Second, the states should follow the 

example o f Californ ia in lim iting  con­

tingent fees to lawyers. These fees the­

oretically balance economic power for 

those who cannot afford the cost of 

bring ing a case on an hourly basis. In  
practice, however, contingent fees 

have fostered an atmosphere o f a no- 

cost lottery for clients. The California 

b ill caps the contingency fees at 40 

percent o f the first $50,000 o f the settlement, 

ranging downward to iU percent of any award 

above $200,000.

T h ird , damages awarded for "pain and suffer­

ing" and other noneconomic losses should be 

capped. California has set a lim it o f S250.000. 

contro lling the awards in medical-malpractice 

suits for such vague matters as grief, mental d is­

tress, etc.

One o f the great principles o f American ju r is­

prudence has been access to justice through the 

court system. But the right lo  swing your arm 

stops at the point o f another m an’s chin. The right 

to access lo the courts must not be permitted to 

bury our society under a mountain of legal plead­

ings that raise insurance bills for a ll. To permit 

this abuse is to turn the courts into a national 

lottery in which the w inn ing names are the law­

yers and certain plaintiffs w ho are picked by 

judges and juries, while  each o f us, every day, is 

the loser. ■
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MALPRACTICE BATTLES BARTENDER RISKS HOMEOWNER WOES
Surgeon  Dona ld  Stewart has H igh p rem ium s forced W ash in g to n , D .C ., bar ow ne r Helene Harris 's pet nea r ly  cost

fough t o ff s ix  su its  Jim  S tiegm an to g o  w ithou t insu rance  her insu rance  cove rage

T h e  impact on consumers, business a n d  professions

f t  A  seriously in ju red  C a lifo rn ia  gymnast w ins S14.7 m il­
lion in a su it against an excrcisc-mat manufacturer.

1 la l f  o f  the 10 doctors do ing obstetrics w o rk  in Montrose, 
Colo., stop de livering babies when insurance rates soar.

A  New Jersey couple must pay S72.500 to a woman hurl 
when a man who had been d rin k in g  at the couple's home 
smashes his truck in to  her car.

In M innesota, a fa rm er cancels a live N a tiv ity  scene when 
an insurer asks a $540 prem ium  in case someone is in jured 
by it donkey and horses ca rry ing  M a ry  and the W ise Men.

It seems that everyone is liable these days. Juries return 
cos ily verdicts against homeowners, m illio n -d o lla r awards 
against professionals and huge assessments against manu­
facturers. A  new nationa l study by Ohio-based Jury Verdict 
Research, Inc., reports the do lla r amount o f awards in 
pe tso iia l-in ju ry cases up 15 percent in 1984. Courts issued 
401 verdicts exceeding $1 m illio n  lha l year, the latest lo r 
which statistics arc available. A sampling shows lia b ility  
suits filed in stale courts jum p in g  by 20 
percent o r more over seven years, according 
to the Nationa l Center fo r Stale Courts.

"W e are in the m idst o fn n  unprecedented 
lia b ility  cris is ." says Harry Uauman o f the 
U.S. Chamber o f Commerce. To cope, insur­
ance firm s  have been ra is ing prem ium s 
sharply since I9R4— sometimes by 1,000 
percent o r more at a c lip — dras tica lly  reduc­
ing coverage and sometimes pu llin g  out a lto ­
gether. Companies in tu rn  are abandoning 
lines o f business, opera ting w ith ou t insur­
ance o r h ik ing  prices o f products to cover

Million-dollar 7 $
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prem ium  costs. “ Companies don 't pay the cost o f p roduct- 
iia b ility  suits— consumers do ," says M a rtin  Connor, Wash­
ington, D .C ., a tto rney fo r General E lectric Company. M an­
ufacturers say 20 percent o f the cost o f a S25 >tep!adder 
goes to insurance. A  s im ila r p roportion  in the airplane 
indus try  was one reason Beech A irc ra ft C o rpo ra tion  quit 
m aking a small tra in ing  a ircra ft.

Meanwhile , o' S ictricians and surgeons arc w a lk ing  away 
from  the ir practices rather than paying insurance prem iums 
o f up to S50.000 o r more a year. States, cities and school 
d is tric ts spend large sums to satisfy judgm ents and drop 
risk-laden services such as recreation programs.

The tu rm o il springs from  changes in the law and society. 
No longer is the decisive question whether the party sued— 
the defendant— negligently harmed someone. The question 
now centers on how much the p la in t if f ought to be compen­
sated fo r in juries. Judges constantly expand “ common law " 
lo  create new grounds fo r suits, and citizens in a more 

impersonal world  look to courts to  solve 
problems. They are aided by a corps o f 
700,000 lawyers— rough ly 1 fo r every 350 
Am ericans— who collect some S55 b illio n  a 
year in fees. The spread o f lia b ility  insurance 
also has led to a m ind-set tha t no one really 
gets hu rt by the barrage o f  suits since insur­
ers w ill pick up the b ill.

C ritic s  contend that the system has gone 
out o f  con tro l. R ichard W illa rd , c h ie f o f the 
Justice Department's c iv il d iv is ion , charges 
that some judges and lawyers arc u tiliz in g  
the courts in such a way as " to  restructure
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society and adm in is te r a massive scheme fo r the red is tribu ­
tion o f  wea lth .”

T ria l lawyers and consumer spokesmen such as Ralph 
Nader argue that the problems spawned by expanded lia b il­
ity  have been exaggerated. The real v illa ins, they say, arc 
property and casualty insurers who are try ing  to use an 
attack on the courts to line the ir own pockets. “ W hat we are 
witnessing is a manufactured crisis, intended to b loat insurer 
pro fits and reduce v ic tim  righ ts ," contends J. Robert Hun te r, 
president o f the Na tiona l Insurance Consumer O rgan ization .

Some consumers argue, too. that the spurt o f  damage 
claims serves as a warn ing that providers o f goods and services 
must m ainta in high standards— or suffer the consequences. 
“ The lia b ility  system ought to hurt. I t  ought to  encourage 
people lo  m od ify  the ir behavior," says G ary Schwartz, a law 
professor at the Un ive rs ity o f  Ca lifo rn ia  at Los Angeles.

W hichever side is correct, lia b ility  w ill be a m a jo r issue 
th is year in Congress and many state legislatures.
Liability’s lengthening shadow

Anyone from  Uncle Sam to Uncle H a rry  is open to  suit, 
now that the mood o f society is to seek a cu lp r it fo r a ll o f 
life 's mishaps.

A  New Jersey cou rt said merchants cou ld be held liable i f  a 
customer’s dog b it ano ther patron, and a Philadelphia insurer, 
fearing legal action over an allegedly vicious dog, threatened 
cancellation o f  Helene H a rr is ’s homeowner's po licy . A  M a ry ­
land cou rt held that handgun makers cou ld be forced to pay 
damages resu lting from  a shooting. A  C a lifo rn ia  policeman 
agreed to pay damages when the woman who bought his 
house complained he hadn’ t disclosed five murders com m it­
ted there 12 years earlier. A fte r a man fly ing  011 a cha rie r High I 
made a mock announcement that the plane wou ld crash, a 
passenger won damages in M innesota fo r emotional distress.

Employes in ju red on the job , 110 longer satisfied w ith  
workers' compensation, now often sue not on ly th e ir em ploy­
ers but also Ihe makers o f the equipment invo lved in the 
accident. Companies com pla in that they are caught in a bind 
when faced w ith  a c la im  over machinery made 
years ago that may have been altered o r poorly 
maintained. “ I low  do you design something to last 
forever?" asks G a ry  Hell, product-safety adm in is­
tra to r o f Toledo-based DeV ilb iss Company.

Lawsuits over indus tria l machinery arc ju s t a 
lin y  part o f  a vast arena o f litiga tion . The number o f 
p ro duc t- lin b ilily  suits filed in federal courts has
3 6

jum ped from  1.600 in I ‘>74 to 13,554 last year. A  m ajor source 
o f p ro duc t- lia b ility  cases is chemicals and drugs said to cause 
harm that may not be detected u n til years a fte r exposure. 
M ore than 30,000 damage claims fo r lung ailment sand cancer 
a llegedly caused by asbestos have piled up around the coun­
try. M illio n s  o f  do llars in damages already have been paid out. 
and the threat o f o ther pending cases has sent the huge 
M anv ille  Corpora tion in to it bankrup tcy reorganization.

F ilin g  a s im ila r bankruptcy cla im  was Virgin ia-based 
A . H . Robins Company, which has set aside >1 b illio n  to 
satisfy cla im s by 15,00(3 women over damage caused by the 
in trau te rine  contraceptive device called the Da ikon Shieid.
For professionals: A malpractice meat grinder

M a jo r corporations usually have vast resources to craw 
upon in com batting the litiga tion  wave, but few doctors, 
lawyers, accountants or o ther professionals dragged in to  
court have that cushion. Malpractice claims against physi­
cians have more than doubled in a decade, reports the 
Am erican M edical Association. A lthough  more than ha lf are 
dismissed, there have been 367 verdicts o fa m t ii io n  doliars c r 
more against doctors over the years, and the average settle­
ment costs defendants S330.000. M a lpractice-insurance pre­
m iums exceed 52 b illio n  annually.

The irony  is that improvements in the qua lity  o f care can 
encourage lawsuits. Defense lawyer James Lud lam  o f Los 
Angeles notes that “ infants w ith  severe bra in damage who 
would have died three years ago now live , but the parents—  
o r soc ie ty—arc faced w ith  life long care. I c a n 't th in k  c f  
any th ing  more expensive.”

Obstetric ians in New York Slate saw the ir malpractice 
prem iums increase by an average o f  521.035 last year, 
am oun ting  to 10 percent o f the ir gross income. Some have 
decided lo  qu it. A fte r fou r suits were filed against h im . 
obs te tric ian D a .iic l O ’ KeelTe o f G lens Falls. N  Y., satd 
enough was enough. He hasn't lost a case. bu t. O ’KeetTe 
says, ” 1 decided that at age 64 I d id no t wish to  expose my 
personal assets and life savings to a m ishap that would w ipe 

me out. There is also the em otiona l fac to r: P ractic­
ing w ith  a gun at you r head."

Syracuse neurosurgeon D ona ld  Stewart has suc­
cessfully defended six suits in  15 years. He is d is ­
mayed by the expectations o f today 's patients, reca ll­
ing one 16-year-old boy who remarked to  his fa the r 
du ring  an exam ination, “ T h in k  how m uch money 
you ’d get i f  he screws up ."
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D A M A G E  SUITS

To s n if f ou l procliv ities toward suing, 
some doctors arc attempting to  screen l l ic ir  
patients. In Los Angeles, some now use a 
com pute rized service ca lled Physicians* 
A le rt to iden tify  patients w ho  have tiled 
m alpractice clams. T it for ta t, lawyers are 
setting up a hot line warn ing patients about 
the lawsuit records o f doctors.

T ria l lawyers argue that malpractice lit ig a ­
tion reflects rising medical negligence. Hut a 
recent study by a Pennsylvania comm ittee 
com pris ing doctors and lawyers la id the 
problem  to a combination o f th ings, in c lu d ­

ing an in ab ility  by the medical profession to d isc ip line  repe.it 
offenders and excessive damages awarded in a few eases.

When lawyers aren 't suing o ther professionals fo r m a l­
practice, they may be defending themselves against it, In 
October, a court a ffirm ed a $26 m illion  judgm ent fo r actress 
Doris Day in a suit accusing her former a tto rney, Jerome 
Rosenthal, o f an investment and legal-fce sw indle. M ore- 
typical suits allege foul-ups such as fa iling to pursue w o rth y  
cases and m issing deadlines fo r filin g  court papers.

No profession seems immune, from  accountants and a r­
chitects to  teachers, therapists and even clergymen. The Big 
L igh t accounting firm s paid nearly S200 m illio n  in Ihe past 
five years in m a lpractice suits and face $2 b illio n  more in 
claims. A  San Jose, C a lif., m in is ter faces a $5 m illio n  suit by 
a woman who charges that he violated her privacy by 
disclosing her confession that she had embezzled church 
funds. Last year, Ihe Vermont Supreme Court held a thera­
pist liable fo r Ihe burn ing  o f a barn by a patient w ho had to ld 
tie r lie wanted to get back at his lather. The cou rt said she 
had a d u ly  lo p io ic c l th ird  persons.
Legal theory opens the floodgates

The big verdicts stem almost in equal measure from  a 
loosening o f standards fo r proving lia b ility  and the ever 
g row ing resourcefulness o f lawyers in find ing new places to  
collect damages. Rules tha t shielded defendants from  lia b il­
ity  have erodeil as judges have given persons f i lin g  suits the 
benefit o f  Ihe doubt. A t the same time, Ihe g row th  o f 
insurance has encouraged ju ries to award huge sums in the 
be lie f that someone else w il l end up paying the b ill.

P la in tiffs now w in  damages by link ing  products to  health 
problems even when there is no p roo f that the products 
caused harm . Thousands o f V ie tnam  War veterans charged

NE IGHBOR VS. NEIGHBOR

From playmate to plaintiff
Staten Island, N.Y. 

What started as a pleasant 
summer day of child's play in 
1972 at Morris and Rosalyn 
Friedman's house turned into 
a nightmare of lawsuits that 
lasted a decade.

Neighborhood children had 
a standing invitation to play 
with the Friedmans' five chil­
dren in the back yard ot their 
modest, ranch-style home. 
One of the visitors—9-year- 
old Sylvia Ashwal—was be­
ing pushed on a swing by 
playmates Deborah and Lisa 
Rosenborg when somehow 
she broke her leg. Rosalyn 
Friedman took her to a hospi­
tal and thought the episode 
would be forgotten.

But three years later, the 
Friedmans were surprised to 
be cited in a lav/suit. “ We 
were shocked," remembers 
Morris Friedman. “ We had 
thought things were over and 
done with."

The Friedmans weren’t the 
only ones sued. The Rosen­
berg ch ildren also were 
named, as were Sears, Roe­
buck, which sold the swing, 
and Turco Manufacturing 
Company of Illinois.

From the vantage po in t of 
Joseph and Eva Ashwal, 
seeking recompense for their 
daughter's injury became the 
logical option when the frac­
tured leg stopped growing. 
Even an operation on her 
good leg couldn't prevent a 
limp and back problems.

"I was in pain all the lime," 
Sylvia says. "I still can't sit or 
stand very long. I get fidgety 
and have a lot of back pain."

Tho pretrial maneuvering 
dragged on. Sylvia's legal 
team— led by New York trial 
lawyer Fred Queller— con­
tended that the swing was so 
poorly designed that Sylvia's 
leg easily became caught be­
tween the seat and a plat­
form below.

Turco and Sears both coun­
tered that the accident was 
Sylvia's fault: She was stand­
ing up when she shouldn’t

have been and fell down. The 
Friedmans and the Rosen­
berg children maintained that 
they didn’t cause the misnap.

In the end, an accident that 
occurred in seconds took 
three weeks to sort cut oo- 
fore a jury in November, 
1984. The veraict: S2.5 mil­
lion for Sylvia, mostly to cov­
er medical care. Turco was 
ordered to pay 80 percent 
Sears 20 percenL The neigh­
bors were cleared. To avoid

Suit over backyard  in ju ry 

shocked  the F riedm ans

a long and costly appeal pro­
cess, the companies cnose 
to settle the matter last sum­
mer by paying tha Asr.wais 
S1.35 million— a tnird going 
to attorney Gueller.

The defendants regard tha 
ordeal as Exhibit A of mod­
ern-day litigation run amok. 
Friednan, who worried about 
losing his home if a veract 
exceeded his S100.000 insur­
ance policy, says, "I now car­
ry a S10 million policy. I don't 
take chances a /  more."

James Lysaugnt, attorney 
for the Rosenbergs, says 
they had to endure "the hor­
ror of the incident and the 
horror of being sued."

Harold Berel. Turco’s law­
yer, believes the many years 
it took to bring the case to 
trial made jurors sympathetic 
(o the injured plaintiff. As for 
Sears: " It was an outrageous 
verdict,”  says attorney Su­
zanne Hyer,

by Dan Calms
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th it tho c lc liilian l Agent Orange hail causa l h ir l lt  ilc lcc ls  in 
l l tc ir  ch ild ren . Chem ical firm s agreed to  pay $180 m illion  
even though the judge  noted that there was tin conclusive 
evidence tha t the chem ical was responsible.

O thers are found tit fau lt, in effect, just fo r being in a 
pa rticu la r line o f business. In  M ich igan, fo r example. 16 
drug firm s have agreed to share in payments to 240 women 
who suffered abnormalities because the ir mothers look a 
drug called DES years earlier. Too much tim e had elapsed 
to determ ine wh ich firm  made the DES taken by any 
ind iv idua l, so all the companies were dragged in. “ The 
p la in t if f can sue the b u n :! ', and i t ’s up to them to prove they 
weren’ t in vo lved .”  says Detro it lawyer Charles N icho ls.

W orkers in chem ical plants arc w inn ing  cla ims based 
solely on the fact tha t the risk o f becoming i l l has increased. 
Employes o f  firm s where asbestos was prevalent have won 
eases a lleg ing that th e ir chances o f con trac ting  serious lung 
ailments arc much greater, even i f  they do no t suffe r now. 
Some lawsuits charge that the fear o f becom ing i l l  is so 
te rr ify in g  that recompense is warranted.

A  statu te aimed at organized crime— called the Racketeer 
In fluenced and C o rrup t O rgan ization A c t, o r R IC O — pro­
vided lit ig a tion  fodder when lawyers discovered its language 
is so broad that suits can be filed against jus t about any 
corpo ra tion  i f  they cla im  a pattern o f illegal a c tiv ity  such as 
fraud. T rip le  damages are authorized— a payo ff that has 
encouraged thousands o f  cla imants lo  march in to  court. 
Few judgm ents have yet been awarded, but suits are pend­
ing against such firm s as Shearson Lehman Brothers and 
Price Waterhouse.

Persona 1-injury lawyers also are adept at find in g  "deep 
pockets" w ith  resources to pay big 
ju d g m e n ts . W ith  a cam pa ign  
against d ru n k  d r iv in g  gathering 
steam, the num ber o f cases being 
pursued against bars and restau­
rants over damage caused by in ­
toxicated patrons has gone up 300 
percent in the last year, re­
ports Massachusetts lawyer m  
Ronald Heilman. Laws in 35

Be for e y o u  

file s u i t ...

Another motorist hits your car, 
sending your child against the 
windshield The bill for medical 
care: 56,500. Your lawyer 
promises a hefty recovery, but 
discussions with the other par­
ty’s insurance representative 
go nowhere. You’re tempted to 
go to court, but your child may 
be in college before you recov­
er a penny. Then, too, because 
of legal costs involved, it often 
does not pay to pursue in court 
a claim of loss than S10.000 
Just what are tho alternatives?

In 22 states, no-fault auto in­
surance eliminates most auto­
injury litigation and provides 
more compensation faster. In 
16 states, your case, as well as

stales bold liq uo r purvey m s 
liable fo r such in juries. Last 
year, insurers o f  a C la rks lon .
M ich ., ca lc agreed on a $ I 
m illio n  settlement lo  fam ilies 
o f three teenagers k illed in an 
auto accident w ith  a cafe pa­
tron . N o ting  that insurance 
costs have tr ip led  in the last 
year, cafe owner Don Hayes 
says he now cites the case 
when refusing d rin ks  to tipsy 
customers.

Supreme courts in Iowa 
and New  Jersey have gone a 
step fu rth e r by ho ld ing p r i­
vate hosts liable fo r in juries 
caused by guests, and the 
M ic h ig a n  Suprem e C o u rt 
held a bar responsible fo r a 
pa tron 's death in a car crash.

H ig h  c r im e  ra tes have 
spawned su its  by v ic t im s  
aga inst ho te ls , apa rtm en t 
land lords and stores blamed ■ ■ ■ —
fo r p rov id ing  inadequate se­
cu r ity . Spurred by the S I.5 m illio n  award that singe 
nie Francis won from  a motel where she was raped, s 
cases are so w idespread that they produced more tha 
m illio n  in damages in the last three years, reports \  
lawyer Frank C arring ton .

Whenever new concerns develop in society, they 
end up in court. The latest example is A ID S . A n  
lover o f  the late ac to r Rock Hudson has sued his es 
the ground that Hudson fa iled to disclose that he h 
deadly disease. Suits also have been brought against r 
fo r spreading herpes am i o the r infectious ailments.

A no th e r rap id ly  expanding tactic is to go beyoiu 
pensation fo r actual harm— such as payment fo r n 
b i'ls  and missed w o rk— and to demand damages fo 
tiona l distress. States fo r vcars have allowed money ;

Agent Orar

other civil disputes in which 
damages are under S15,000- 
S25.000, probably would go to 
an arbitration proceeding with 
your right to trial preserved if 
you didn't accept the award.

If the other driver were unin­
sured, your policy might call for a 
hearing by the American Arbitra­
tion Association. The group also 
promotes mediation of auto-inju­
ry disputes and reports settle­
ments in 90 percent of such 
cases. In other states, such as 
Illinois, court-appoinled media­
tors steer both sides toward a 
settlement.

Private (irms, such as EnDis- 
pute of Washington, D.C.. offor 
another option. For a S200-to- 
5425 fee per party, the company 
will help arrange a private, volun­
tary settlement conference be­
fore a neutral adjudicator, usual­

ly a retired judge. Federal District 
Court Judge Thomas Lambros 
of Cleveland has designed the 
“ short jury trial"— copied else­
where— featuring a half-day trial 
before six jurors, who hear argu­
ments from both sides with no 
live testimony by witnesses. 
Most parties settle on the basis 
o( the jury’s advice.

As often as not, people are 
caught by surprise whon a liabil­
ity suit hits. Some guidelines for 
action:
•  Call your insurance agent im­
mediately, since your auto or 
home coverage is your first line 
ol detonso.
• Don't talk to the plaintiff's

lawyer. You could make 
mission damaging to yot. 
Report any contacts by t 
er side to your insurer.
•  Keep any notes or 
that you may have taker 
time of the incident lea 
the suit. If it was an aut 
dent, get as much info? 
as you can about the 
and cars.
•  If you have no insura 
your insurance does nol 
the matter tor wmch you . 
ing sued, you need to fir 
own lawyer. Ask Iriends s 
sociates for their recomr 
tions and interview yok 
spoctive lawyer, disci
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Vietnam and prompted lawsuits against chemical makers

fo r “ pain and su ffe ring ," a term  encompassing a v ic tim 's 
anguish lha l is nol reflected in a doc to r’s b ill.

N ow , it is common fo r lawsuits to make claims fo r mental 
harm  resulting from  a m ishap even i f  the p la in t if f was not 
in jured. Fam ily members are suing over the traum a o f 
witnessing an accident in which a loved one was k illed  or 
in jured. The O h io Supreme Court ruled that a cla im ant need 
not even be at the scene. Suffering distress over a fam ily  
member’s fate may be enough to.sue those responsible.
A change of attitudes in society

W hy do new theories w in such support? One rea­
son is that Am ericans have become more insistent 
on find ing  remedies whenever anyth ing goes wrong. r  
“ People want to get back at whoever they perceive is

your case and the fees. Law­
yers typically charge S50 to 
S I50 an hour to defend person- 
al-injury cases. If the case goes 
to trial, expect to pay upward of 
510,000.

An ounce of prevention, how­
ever, can save. you a fortune. 

..For example:./^:.;; >. f " 
•  Consider/buying "umbrella'.'

• liability insurance that would 
kick in after'your auto or horne- 
owner’s policy limits have been 
reached. Such coverage is rela­
tively inexpensive—S80-S! 20 
annually lor-a million-dollar poli­
cy—and covers both home and 
auto-related incidents.
•  Use vigilance and common 
sense. Inspect your property lor 
hazards. If your child invites 
friends over, you're responsible 
.for their safety. If you serve 
cocktails lo guests, you could 
be liable if Ihey drivo drunk and

have an accident. And 
keep your animals un­
der control. The "one free bite" 
allowed by law in many states is 
fading fast.

a  T a k e  a bu reaucrat 

il to court

Gloomy reports of government 
red ink haven't stopped many 
people from viewing the bu­
reaucracy as a rich target. Here 
are three recent cases.
•  A d isabled weather 
buoy olf Massachusetts 
failed to send a storm 
warning. A judge ordered 
theU.S.topayS1.2million 
to families of fishermen 
lost in the maelstrom.
• Police in Torrington,
Conn., didn’t step in lo

the cause o f in jus tice ," says Bruce Wackowski o f the Re­
search In s titu te  o f  America.

In  years past, people tended to resolve disputes in fo rm a lly , 
whe her the argument was w ith  the corner dry cleaner o r the 
fam ily  docto r. In  today’s more complex and more mooiie 
society, there are more demands that the law settle disputes 
in a ll facets o f life. Big damage awards and new remedies 
create fresh demands. " A t  the end o f the process, what 
people come to expect is a higher level o f jus tice— social 
justice , life ju s tice ," says P rof. Lawrence Friedman o f Stan­
ford Un ive rs ity  Law  School in a new book. Total Justice.

In  situations w here many used to accept adversity, the firs t 
move now is lo  ca ll a lawyer. Legal help is easier to get these 
days than ever. W ith  an explosion o f  the lawyer population 
has come a scramble fo r business that often includes newspa­
per and broadcast advertisements o r m a il solicitations. A lso , 
notes Professor Schwartz o f  U C LA , “ the ab ility  o f p la in tiffs ’ 
lawyers to prove th e ir cases has greatly improved, and in mass 
in ju ry  cases they have learned how to co llaborate ."

Leading the campaign fo r expanded lia b ility  concepts is 
the Associa tion o f T ria l Lawyers o f America, a Washing- 
lon-based organization o f 60,000 attorneys fo r p la in tiffs . 
The group helps lawyers exchange tips on prom ising sub­
jects o f lawsuits and techniques to w in  them. A  convention 
the group is ho ld ing in late January features such programs 
as “ the expanding responsib ility o f hosp ita ls" and "en fo rc ­
ing land lo rd 's  du ty  m protect tenants from  c rim e ."

The largest legal group, the American Bar Association, 
also supports the way courts handle personal-in jury suits. 
An A B A  comm ittee last year pn iscd  the "res ilience" o f the 
law in responding to  social change, a development credited 
in part to " im ag ina tive  law ye ring ."

To critics , some o f  th is innovation is reaching absurd 
proportions. They cite a suit by a C a lifo rn ia  iree tr im m er 

who charged that eating Hostess cupcakes and s im i­
la r products had given him " to x ic - ju n k  syndrom e." 
A  Pennsylvania m other whose baby choked on pea­
nut bu tte r alleged that the makers should have 
warned o f the danger to infants.

Legal scholars note that what may seem farfetched 
now may be rou tine ly  accepted later. " A  b lack ’s

prevent an estranged 
husband from beating 

his wife. She sued the city and 
won nearly 2 million dollars. •
•  A speeder in Antioch, -Calif., 
hit a light pole. An injured rider 
argued that the pole-should 
have broken on impact-:and 
won a S400.000 s e t t le m e n t^ ';

A key reason for the trend is a : 
series of court rulings.and laws, 
reducing immunity trom suits 
that government long has en- 
joyed. As a' result, states and 
cities face huge insurance-pre­
mium increases. Oak Park, III., 

schools now pay S24.303 
annually, four times the 
price ..two years., ago., 
Plymouth, Ca lif.,'dosed 
its swimming pool- and 
fired its two-person police 
force for fear of lawsuits.’ 

in the lace of premium 
hikes as high as ,-1,'100

percent, 32 California citiesrnervv.L. 
insure themselves. Cities in nine 
states have organized -insu r-V /r'v  
ance pools to share/the risk;
■ At the federal, level; claims 

'against agencies totaj-S277 b il- jr /’ * 
lion, including'•.£hpusandsT>of-.'i' r . '

In sur anc e bills > ? r

vxTypical annual premiums—
• Big Eight accounting firm in 
■ .New York^SS’fnillion5..
•  Wisconsin dairy'^SJ^. million.
•  Illinois bank/.Slimillion ‘•"s.:. •
•  California lawTtrm;'$700,000.-:
•  Georgia engineer;$24,000 >f. -
• Maryland surgeo ii/$  17,000. "
•  Pennsylvania autoi-body •.
• shop, $13,000 ‘ .

*?/'
,Vf.

t
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charge in I ‘>50 that segregated schools 
were unconstitu tiona l would have heen 
considered fr iv o lo u s ," remarks I ’ rof.
Ronald A lle n  o f Northwestern Un ive rs i­
ty  Law School. O t hers point to t he asbes­
tos cases, regarded as questionable when 
they were firs t filed tw o decades ago.
Now . they arc threatening the financial 
health o f m a jo r corporations.
In the jaws of a money machine?

Defendants are qu ick to sco ff at any 
notion that a h igher justice is being 
served by the lia b ility  crunch. They see 
themselves as v ic tim s o f a system geared 
more to encourage giant verdicts than 
to weigh fau lt. The pub lic scents to 
agree. A  new Roper survey found that 
nearly h a lf o f Americans believe that 
cou rts  t i l t  tow a rd  in ju red  persons.
Abou t one th ird  believe the system is 
fa ir to both sides. O n ly  5 percent say 
defendants have the edge.

Most businesses and professionals in ­
sist they w ill compensate persons they 
harm . Hut they assail unpredictable be- ■—  ■ —
havio r o f judges and ju ries , and a costly 
and time-consum ing legal system that may force them to 
set tie cases even when blameless— d riv in g  up insurance rates.

A t dozens o f  W h ite  House conferences around the nation 
on small business, lia b ility  has emerged as “ jus t about the 
biggest issue," reports coo rd ina to r Robert Leitao. In  W illa rd , 
Ohio . G len W ard was forced to run his Thundering Wheels 
Skating A rena "b a re " a fte r his insurance expired in Decem­

ber. A lthough  Ward has never been sued, the 
lowest rate he cou ld obtain was fo r S17.000, 
more than seven times his o ld  priee. In  Des 
Moines. Iowa, Dwayne Van Oort reports 
that p ro fits  in his Northwest E rection Ser­
vices co n s tru c tio n  business have been 
“ w iped o u t"  by a S250.000 increase in insur­
ance prem iums. Van Oort is tacking 5 per­
cent on to curren t bids lo  cover the added 
costs. "L ia b il ity  insurance is not a luxu ry 
item but a necessary expense." says Frank 
Swain o f the Small Business Adm in is tra tion , 

who predicts that some firm s w ill reduce payrolls o r lim it 
expansion to  pay the b ill.

A rc  these big b ills warranted? M any consumer advocates 
contend that they are not. " I t 's  a staggering ripo l'f," says 
consumer activ is t Nader, who insists that when items such as

Lawyer Melvin Belli has earned 
fam e In In ju ry  cases

capita l gams am i lax credits are factored 
in, the indus try made a x5 b ti’.n'm pro fit 
in l l).X5. a year in w inch insurance stocks 
rose by more than 50 percent.

Insurers d rlnre that the increases are 
ju s tifie d , po' ' ng out that p roperty and 
casualty firm s reported record pretax 
operating losses o f 55.5 b iilio n  last year. 
The indus try  is in "ra th e r frag ile  finan­
cia l co n d itio n ," contends M av is  Wal­
lers o f the Insurance Services Office.

To keep big verdicts from  d riv ing  
rates s t ill higher, defendants are figh ting  
lawsuits w ith  a va rie ty o f tactics, chief 
among them an aggressive stance ;n 
court. F o r example, a Tennessee jucge 
and a C a lifo rn ia  ju ry  were convinced 
that cigarette makers were not :o  be held 
accountable fo r smokers’ tiinesses.

Losers often appeal and get big ver­
d icts tossed out. A  Yale U n ive rs ity  
study found that U.S. appeals judges 
void lower-court judgments in nearly 
h a lf the cases. Over a il. reversals do 
away w ith  51 percent o f verd icts favor-

------------------------------  ing p la in tiffs  but on ly 20 percent o f
defendants' verdicts.

A no th e r tactic is to sue insurers fo r "bad fa ith "  tit jack ing  
up prem iums o r refusing to pay claims. In one such case, 
insurers w ou ldn 't pay o f f a fte r a fire  at the M G M  G ra tia  in  
Las Vegas k illed  87 and in ju red hundreds. The ho te i ar.c 
v ic tim s recovered S76 m illio n  in a settlement.

M ore businesses and professionals arc fo rm ing  th e ir own 
"cap tive " insurance companies. Nurse-m idw ives. whose un­
derw rite rs abandoned them, w ill open one such firm  :n Aprs. 
A  consortium  o f 33 corporations, in c lud ing  IB M  Ger.era. 
E lectric  and Shell O il, is Jo ing  likewise. But success is m :  
guaranteed. Some "bedpan m u tua ls " created bv doc to rs :n a 
malpractice cris is a decade ago are now close to iits -jivency.
The search for solutions

When insurers, businesses and professionals a ren 't lit ig a t­
ing. they are lobbying. They have massed to storm  Congress 
and statehouses. seeking an <trray o f changes in the law.

Cap ito l H i l l  debate comets on a plan to  set na tiona l rules fc r  
product suits. A  Senate panel deadlocked over tire  b ill last 
year a fte r tr ia l lawyers opposed it. A  new version stands a 
better chance. It gives v ic tim s the op tion  o f co llec ting  dam ­
ages out o f cou rt w ithou t p rov ing a firm  at fau lt and is backed 
by consumer groups who say the firs t b ill favored business.

M ost o f the fu ro r is e rup ting in the states. Says Co lorado

T a r g e t s  of legal o p p o r t u n i t y

1. Mother sue3 over 
peanut-butter label
2. Daikon Shield led 
Robins to the brink
3. Vaccines bring on 
an epidemic o f suits
4. Gun maker may 
be liable for shooting
5. Health worries put 
cigarettes in court
6. Claims push up 
aircraft firms' costs
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•|( af-Scnalc President Toil S lrick lam l: 
fools ovory walk o f life ."

Am ong remedies being considered by . 
si al cs a re oci I i n gs on j  u ry a wards and fees o f 
p la in !ills ' lawyers. The U.S. Supreme Court 
uphold C a lifo rn ia  laws dating from  I tic 
1970s. The  Court a ffirm ed a lim it o f 

$250,000 on damages in m alpractice cases fo r anyth ing 
beyond out-of-pocket expenses, as well as lim its  on legal fees. 
Montana lim ited  “ pun itive ”  damages— assessments by ju ries 
lo  punish defendants fo r w rong fu l acts and lo  serve as 
deterrents. O the r reforms under study:
•  Ca lcu la ting interest on damages from  the day a ease is 
liled to discourage defendants from  sta lling .
•  Forcing losers o f cases that judges consider weak to  pay 
the w inner's legal fees and e o u il costs.
•  F in ing  those who pursue frivo lous cases. The Supreme 
Court ordered an Ind iana lawyer to pay a $500 penalty fo r 
backing a w o rke r’s challenge o f salary w ith ho ld ing  fo r taxes.
•  Stopping payments fo r medical care when a v ic tim  dies. A  
V irg in ia  doc to r is appealing a $2.5 m illio n  award fo r the care 
o f a brain-damaged g ir l who died a month a fte r the verd ict.

Insurance practice", may also be overhauled. Some stales 
w ill regulate insurers more ca re fu lly  to keep rates sound.

Interest groups are increasing th e ir aetivities. Insurers have 
helped set up "c iv il- ju s tice  re fo rm " drives in a dozen states to 
bu ild  support fo r new laws, anil a coa lition o f groups hardest 
h it by lawsuits announced a national campaign on January 16. 
Defendants are expecting help from  the Reagan adm in is tra ­
tion . where A tty . Gen. F.dwin Meese has named a panei that is 
like ly  to olTer proposals this year (hat coincide w ith  many 
being c ircu la ted by business owners.

Lawyers, who have the most lo  lose from  changes in  the 
legal system, tire becoming more involved, loo. They fear 
that the increasing num ber o f "h o r ro r  s to ries" about big 
v e rd ic t' and canceled insurance may tu rn  the tide against 
them. To counte r anecdotes suggesting never ending lia b il­
ity , lawyers cite a new study fo r the Am erican Insurance 
Associa tion showing that overa ll costs in persnna l-in ju ry 
cases over the last 50 years have risen at about the same rate 
as workcrs ’-compensation payments and health-care costs 
and less than ha lf as fast as Social Security.

Despite such moves, no one expects qu ick so lu tions to  a 
cris is that took decades to bu ild . In the meantime, ju rie s  
w ill con tinue issuing verdicts that make m illiona ires o f 
some Americans while sending others in to  bankruptcy. ■

by Ted Gost mid Clomcns P. Wotk with Ihe maijazinas domestic Bureaus

Should lawyers’ contingency fees be limited?
Interview with Grant D u B o r , chairm an, National 

Coalition for Litigation Cost Containm ent

Q Mr. DuBols, why limit the contingency fees that lawyer? 
receive in liability suits?

Contingency fees, w h ich  can amount to  40 percent o r 
more o f the money awarded to p la in tiffs , are p rin c ip a lly  
responsible fo r the explosion o f huge verd icts and the 
log jam  in ou r courts. The p rinc ip le  o f s tr ic t lia b ility  
a llows lawyers to collect hundreds o f thousands o f 
do lla rs fo r what often amounts to very l it t le  work.

We run the risk o f creating an insurancelcss society 
because the th reat o f  lia b ility  suits has caused insurers 
e ithe r to  d rop  coverage o r charge sky-h igh rates.
Q What reforms Is your group proposing?

One example is a C a lifo rn ia  law on medical malprac- 
licc, recently upheld by the U.S. Supreme Court. The 
statu te provides a scale o f m axim um  fees a lawyer can 
co llec t— 10 percent o f  the firs t $50,000, 33 percent o f 
the next $50,000, and so on.
Q Would lawyers refuse to take cases if fees were limited?

Some wou ld , but the oversupply o f lawyers assures 
tha t someone would take the case. I f  there is a re luc­
tance, it m igh t be a sign to the p la in t if f  tha t the case 
docs not have suffic ient m erit. -«**« Ttmt IW*
Q Aren’t chances fo r lim iting law­
yer fees rather slim?

Reform  won ’ t be easy, bu t 
the pub lic  has f in a lly  aw ak­
ened— thanks to  the pub lic ity  
surround ing such developments 
as U.S. lawyers trave ling to In ­
dia in  search o f big fees in the 
Dhopal case.

C O N
Interview with Peter Perlm an, president, 

the Association of Trial Lawyers of A m enca

Q Mr. Perlman, why do you oppose limiting the amount of 
fees that lawyers can earn In damage suits?

The contingency fee is the v ic t im ’s key to the cou rt­
house. I t  a llows the person su ffe ring from  a tragedy to get 
a lawyer w ith  the same abilities as the we ll-pa id attorneys 
w ho represent the w rongdoer— often a rich  and powe rfu l 
co rpora tion  o r special-interest group. Some cases require 
much expense and preparation. When you consider the 
chance o f losing, in  w h ich  case the lawyer gets no th ing , 
the one -th ird  contingency fee is most reasonable.
Q Why not go to a system, as in California, where the 
lawyer's percentage of the money awarded a victim de­
creases as the amount gets larger?

It denies severely in ju red  people the righ t to  the most 
effective counsel. I t  is no t the v ic tim  who compla ins 
about contingency fees; i t ’s the w rongdoer and in su r­
ance companies. V ic tim s  see the system as fa ir.
Q Haven't aggressive tria l lawyers forced Insurers lo can­
cel coverage and raise rates tremendously?

T ha t’s absolute ly incorrect. The so-called insurance 
cris is can be traced p r im a rily  to  the drop in  interest rates, 

w h ich  lim its  the investment in ­
come o f  insurance firm s. There 
was no c la im  o f a cris is in  the la te 
1970s, when interest rates were 
h ig h . In s u re rs  w e re  re d u c in g  
th e ir prem iums to get a b igger 
m arket share. Ra ther than bas­
ing prem iums on expected losses, 
they based them on expected in ­
vestment re tu rn , and now th a t’s 
come back to haunt them.

IM'JMn aFAfiNG
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E e s t o r i n o  balance to 

the liability s y s t e m  a n d  

to federal budgets.

Civil Justice Reform: The Way 
Cut Of The Liability Crisis

1 • •A legal system that w orks hardship mi
those who have done no wrong is obvi­
ously in need of correction. That is why 
individual businesses and the organiza­
tions that represent them are pressing 
for major reforms in the civil justice 
system based on tort law.

Traditionally, an individual who suf­
fered from the actions of another could 
ask the civil courts to order the person 
at fault to pay money damages and/or 
stop the actions.

But something different has been 
happening in recent years. Lawsuits 
seeking money damages have been ini­
tiated more on the basis of the defen­
dant’s ability to pay than on the basis of 
responsibility for causing an injury.

This month's cover story, beginning 
on page 22, documents what is happen­
ing in the liability insurance field. Com­
panies with little or no responsibility

i . i*t*>
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The Right Strategy For Winning 
This Budget-Cutting Battle
President Reagan faces one of the most 
difficult domestic challenges of his ten­
ure as chief executive in the fiscal 1987 
budget he sends to Congress early this 
month.

The budget must offer enough 
spending cuts to meet the constraints 
of the newly enacted Gramm-Rudman- 
Hollings law, which was enacted late 
last year with strong support from 
business. The law to impose long-need­
ed fiscal discipline on Congress re­
quires elimination of the federal deficit 
over the next five years.

But the proposals to curtail or elimi­
nate federal programs must be present­
ed in a manner that is both fiscally and 
politically realistic.

Suggesting budget actions with little 
or no chance of enactment would not 
meet that test. Congress might refuse 
to consider seriously, for example, a 
budget reduction plan that exempted

major spending areas, like defense and 
agriculture. Advocates of programs 
targeted for cuts would have a ready­
made claim of unfairness if the admin­
istration approach to eliminating the 
deficit is not evenhanded.

It would be a major strategic mistake 
for the White House to send Congress a 
narrowly focused plan that kept major 
spending areas out of consideration. 
That could shift the emphasis of the 
deficit elimination debate to the one 
area the administration wants to 
avoid—tax increases.

The administration will surely be 
mindful, in its approach to implement­
ing the Gramm-Rudman-Hollings law, 
of the fact that some members of Con­
gress do jiot see t* a law as an ultimate 
source of fiscal discipline. They see it 
instead as a way of demonstrating that 
higher taxes are the only way the fed­
eral deficit can be eliminated.

1 for injuries, rather than the parties Ji 
rectly responsible, are being subjected 
to costly lawsuits. Those companies and 
their insurers are, in too many cases, 
being ordered to pay enormous damage 
awards.

The result lias been major increases 
in premiums for virtually all types of 
liability insurance, curtailment of cov­
erage and, in some cases, inability of 
businesses to obtain liability insurance 
at any price.

As one business leader quoted in the 
article puts it, "Businesses in every re­
gion of the country have experienced 
extreme hardship." And, he adds, 
"small businesses are bearing the 
brunt of the present crisis" in liability 
insurance.

Though other factors, such as 
changes in the investment climate, have 
affected insurance company earnings, 
the explosive increase in the number of 
massive damage award: remains the 
major factor in the liability crisis. 
Courts and juries are holding compa­
nies responsible for actions far beyond 
the scope of insurance coverage and, 
indeed, of the principle of tort law.

Richard K. Willard, an assistant U.S. 
attorney general, asks a question being 
widely echoed these days by business 
people hard put to find liability cover­
age at reasonable rates: "How did we 
get in this mess?" He also offers this 
explanation: "Increasingly, tort law 
punishes those who have done nothing 
wrong, simply because they often have 
the resources to compensate the unfor­
tunate."

The answer, he says, is "a return to a 
view of tort law premised on a concept 
of fault.”

Businesses seeking insurance at af­
fordable rates, and the insurance indus­
try itself, support that view strongly 
and are pressing for relevant reforms 
to the civil justice system.

Realization of those goals would 
bring about a liability system that 
works much more effectively on behalf 
of companies that need liability cover- 
nee and cnmiiumVs that imtviib* ii
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Franklin IV. Nutter, president of the 
Alliance of American Insurers, says 
the availability of affordable 
insurance depends on a climate of 
“legal and regulatory stability. ”

rent, fragmented product liability laws 
are viewed as the principal pressures 
on insurance rates, insurance compa­
nies concede that part of the problem 
represents a delayed reaction to early 
1980s pricing and investment policies. 
Interest rates were so high that the 
companies competed intensely for 
funds to invest To attract premiums 
that could be used as investment capi­
tal, the entire industry engaged in what 
was termed "cash-flow underwriting." 
A former marketing vice president with 
one of the 10 largest property-casualty 
insurers says, "The theory was that, if 
you could sell a dollar's worth of risk 
protection for 50 cents and still end up 
with a dollar and 5 cents after invest­
ments, you’d be ahead of the game."

But, in 1984, as losses overtook in­
vestment returns, insurers became far 
more careful about what risks they 
would take at what price, and premium 
increases, limitations and even cancella­
tion of coverage followed.

Another factor that put pressure on 
premium costs was the shrinkage of 
the reinsurance market, where under­
writers spread risks they have insured. 
Andre Maisonpierre, president of the 
Reinsurance Asso iation of—America, 
told a congressional hearing recently: 
"Insurance policies and reinsurance | 
contracts written in the 1950s and 1960s 
for relatively low premiums are now 
responding—pursuant to court deci­
sions or retroactive legislation—to 
claims which were never anticipated un­
der the contracts. The resulting impact 
on reinsurance has been traumatic.” 

Maisonpierre says the withdrawal of 
foreign reinsurance capital has reduced 
the property-casualty industry’s capaci­
ty by about $5 billion, or approximately 
7 percent. “We can foresee that 1986 
will be much more difficult for U.S. 
reinsurers than 1985, simply because 
the funds are not going to be avail­
able, ” he adds.

Some critics accuse the industry of 
overreacting to its revenue problems. J. 
Robert Hunter, president of the Nation­
al Insurance Consumer Organization 
and a former federal insurance admin­
istrator, joined with Ralph Nader at a 
recent press conference to argue that 
industry loss reports were “ misleading 
and fraudulent.” They held that the 
$5.5 billion loss cited for last year did 
not re/lect tax credits and the increased 
value of investments and listed divi­
dends as expenses.

Franklin W. Nutter, president of the 
Alliance of American Insurers, replied 
that the criticism was based on “voodoo

PHOTO: T. M ICHAEL KLZA

accounting.” He said the reports were 
based on requirements of state insur­
ance regulators who, among other 
things, specify that dividends be carried 
as expenses. Hunter said insurance 
companies do not willingly withhold 
coverage: “ We are not in the business 
of not selling insurance.”

Resolution of the problem is not ex­
pected to come quickly. The insurance

Insurance Industry 
Gains And Losses
The U.S. insurance industry collects 
$249 billion a year in premiums. That is 
6.9 percent of the gross national prod­
uct and an average of $972 for every 
man, woman and child in the country.

There are 5,600 insurance companies, 
with nearly 2 million employees (a third 
of them agents and brokers) and assets 
of S985 billion.

The Insurance Information Institute 
says that 48 percent of the world’s pre­
miums are collected in the United 
States, followed by Japan, 13 percent, 
and West Germany, 8 percent.

Property-casualty insurance in this 
country, most of it written by 900 com­
panies, takes in $118 billion in premi­
ums, about half of it in personal auto 
and homeowner policies and half in 
business lines.

For two years, property-casualty in­
surers have had net operating losses. In

industry still faces difficulties. Final 
1985 figures are expected to show a 
premium/cost ratio of 116 for the.year, 
compared with 118 for 1984. (The ratio 
uses a base of 100, meaning that for 
every dollar of premiums :'n 1985, the 
industry paid $1.13 in costs and claims.)
, At the same time, the dimension of 
fhe problem and business demands for 
action are getting attention. Mary Jane 
Fisher, Washington-based correspon­
dent for the insurance industry publica­
tion, National Underwriter, says, 
'The members of Congress are getting 
heat from their constituents who want 
something done about availability and 
pricing of liability insurance."

Though the campaigns for civil jus­
tice reform and a uniform product li­
ability law continue tn he pressed, and 
the insurance industry is working its 
way out of its financial problems relat­
ed to investment policies of recent 
years, many individual businesses wor­
ry that they will sooner or later face the 
dilemma of Maynard Weaver of Oma­
ha's Elliott Equipment Corporation: 

“We’ll go broke if we pay the premi­
ums. If we go bare, we risk product 
liability suits shutting us down. We’re 
just sitting here bleeding to death.” >6

To order reprints of this and the fol­
lowing article, see page 77.

1984 the total loss was $3.8 billion; in 
1985, $5.5 billion. Critics charge that 
those losses are ove stated, but the in­
dustry denies that accusation, stating 
that 1985 was the worst year for insur­
ance since the San Francisco earth­
quake of 1906.

The companies have been paying out 
$1.18 in claims settlements and ex­
penses for every $1 they collected in 
premiums.

Of the payout, 88 cents goes for 
claims and adjustment expenses, 25 
cents for sales and administrative ex­
penses, 2 cents for dividends to policy­
holders and 3 cents for taxes.

Losses in some lines were much larg­
er than the overall loss. General liabil­
ity policies cost the companies $1.51 for 
every $1 they got in premiums. Com­
mercial auto liability cost $1.42. Medical 
malpractice cost $1.61.
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Liability: Trying Times
COVER STORY-"
Ski resort operators have more than 
■weather to worry about. They are 
paying liability insurance premiums

that have increased up to 500 percent 
in a year.

liability areas like cleanup of hazardous 
waste and asbestos removal.

• Engineers and architects are writ­
ing contracts that require clients to 
share the risks or indemnify them 
against claims.

a Organizations are establishing spe­
cial programs to help member compa­
nies and individuals curtail exposure to 
risk. The American Medical Associa­
tion, for example, is showing physicians 
how to avoid or correct situations that 
might invite lawsuits. The National 

i Association is teaching ^
members how to lower their vulnerabil­
ity to lawsuits stemming from later 
conduct of customers who have been 
served drinks.

In addition to such specific steps, 
there is the drive by many business 
organizations for long-term reforms in 
the civil justice system and in basic 
laws on liability.

The National Association of Indepen­
dent Insurers, American Insurance As­
sociation and Alliance of American In­
surers have joined in supporting three 
tort system reforms they say will im­
prove the affordability and availability 
of liability insurance:

1. Fair application of the “several li­
ability" doctrine, which assigns dam­
ages based on the defendant’s deter­
mined share of negligence, rather than 
on ability to pay.

2. Abolition of punitive damages in 
civil liability litigation on the ground 
that they excessively drive up settle­
ments and awards.

3. Adoption of “state of the art” 
rules that will limit product, profession­
al and municipal liability claims to stan­
dards prevailing at the time a damag­
ing act takes place, rather than at the 
time of litigation.

In addition to the Steering Commit­
tee, the U.S. Chamber of Commerce is 
establishing a Blue Ribbon Civil Justice 
Action Group to recommend legal sys­
tem changes that would reduce the ex­
tent and cost of litigation and would 
increase the availability and affordabi­
lity of liability insurance.

One area of top concern to those 
seeking reform of the civil justice sys­
tem is the practice of compensating 
lawyers through contingency fees, 
which are based on the amount of dam­
age awards they win for their clients. 
Critics say that policy encourages law­
yers to encourage clients to file law­
suits on a no-lose basis—the client in­
curs no costs if the lawyer does not win 
an award.

Tim Heath, chief executive of the

eastern division of Jardin Insurance 
Brokers and past president of the Na­
tional Association of Insurance Bro­
kers, says, "Within a couple of years, 
we’re going to see some serious reform 
activity in this area. We definitely need 
to get off the contingency system."

There is a division within the legal 
profession on the system. The Ameri­
can Bar Association published in its 
journal recently a debate on the contin­
gency approach, with one lawyer term­
ing it an “ indispensable delivery device 
. . .  for the use of the civil law as a 
hammer in support of consumer inter­
ests.” But another attorney asserted 
that “ the pro-plaintiff trend of the last 
25 to 30 years” has made the contingen­
cy fee a luxury that “ must be con­
trolled or modified in some way if the 
American system of justice is to be pre­
served."

Peter Perlman, president of the Asso­
ciation of Trial Lawyers of America, 
argues that the contingency fee system 
cannot be blamed for the surge in per­
sonal injury suits.

"Under the contingency fee system," 
he argues, "victims may have an incen­
tive to bring weak claims, because they 
risk nothing. But, conversely, the con- 
tingent-fee lawyer has no such incen­
tive, because the compensation for a 
weak claim is likely to be zero."

What about the argument that sharp­
ly increased advertising bv lawyers 
seeking clients has been a factor in the 
litigation explosion? Joel Hyatt, whose 
30-second television commercials have 
made him one of America's best-known 
lawyers and his law firm the nation's

second largest, says advertising by law­
yers has contributed little to increasing 
case loads of damage claims.

“The injury area of the law was al­
ready being served by the legal profes­
sion,” he says. Hyatt, whose firm has 
575 attorneys in 200 offices, says their 
work is mostly in divorce cases, bank­
ruptcies and probate law. Less than 5 , 
percent is in injury cases, he says.

ut he doss have a recommenda­
tion for the insurance industry. , 
The current problem, he says, is ' 
not the large jury awards that 

receive much attention, but "the far 
greater number of small cases that 
should never have been brought to , 
court.” 1

Hyatt says some lawyers created "a i 
whole frivolous lawsuit industry” after ' 
insurance companies made the "bad I 
mistake” of deciding "that, if the cost . 
of litigating a case was greater than 
the amount insurers could settle for, I 
they would make the economic decision ■ 
to buy those cases off—pay 85,000 to : 
settle rather than 88,000 to fight the i 
case.” He says insurers should take the ' 
long view by fighting the bad cases 
regardless of the expenses involved.

Some insurance companies have be­
gun to do that and to defend them­
selves in other ways. Increasingly, they 
are writing policies to cover only claims 
made during the life of the policy, ex- 1 
eluding retroactive claims. Some are 
also limiting how much they will pay 
for legal defense of the insured compa­
ny and for punitive damages.

Though the tort system and the cur-
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Of the 13 U.S. firms ma ’-ing football 
helmets a few years ago, only three 
are still in production. The others

dropped out because of insurance costs. Rick Berman, of Dallas ' S&A 
Restaurunt Corporation, heads a 
business group seeking state changes 
in the legal tort system and uniform 
product liability standards.

rHO TO : JOH M U Y - # O U O

Malpractice awards against physi­
cians reached an average $950,000 in 
1984, and the costs of liability insurance 
i .r  medical practitioners generally are 
changing the way many of them ap­
proach their patients. The trend to de­
fensive medicine involves additional— 
and often costly—tests and procedures 
by physicians concerned that failure to 
go those extra lengths could lead to 
allegations of negligence.

But the combination of higher insur­
ance costs and defensive medicine is 
raising the nation's medical bills an es­
timated $2 billion to $4 billion a year, an 
expense being felt mainly by employers 
who provide health insurance to work­
ers.

Consumers can no longer purchase 
the drug Bendectin, which had been the 
only safe and effective treatment for I 
persistent nausea in pregnant women. | 
The manufacturer took it off the mar­
ket when liability insurance reached $10 J 
million a year, more than 80 percent of . 
annual sales. A nationwide shortage of ■ 
vaccine to protect children from diph- i 
theria and whooping cough developed j 
when all but one of several companies 
manufacturing it halted production in 
the face of mounting liability insurance 
costs.

Insurance rate boosts are showing up 
in the price of goods. Twenty percent of 
the co:.. of a stepladder now represents 
the manufacturer’s expenses for liabil­
ity insurance. There is also an effect on 
employment. Of the 13 U.S. firms mak­
ing football helmets a few years ago, 
only three still are. The others dropped 
out because of insurance costs.

I Owners and managers of smaller 
businesses could face problems beyond 
the immediate question of insurance 
coverage, says Jan E. Smith, president 
of a Bradenton, Fla., business-invest- 
ment firm. "If banks find a company 
has lost its liability insurance, they may 
start asking, ‘What about those operat­
ing loans we made to that company?’ 
And they may not renew those notes.

PHOTO C. TXATCh I  A

E a c h  day, w e  learn 

firsthand o f  a n o t h e r  

s e g m e n t  o f  o u r  e c o n o m y  

w h i c h  h a s  been affected. 

S m a l l  businesses are  

bearing the b r u n t  o f  

this [liability] crisis.

—William C. Wycr, 
president, Delaware 
State Chamber of 
Commerce

Banks may require liability insurance 
before they will make a loan.”

In his testimony to Congress for the 
U.S. Chamber, William Wyer said: 
“ Perhaps this crisis will reserve ulti­
mately its harshest consequences for 
American consumers. W, ;; nbstelri- 
cians withdraw from their profession, it 1 
is the quality of health care for all of us 
which suffers. When sporting goods 
manufacturers go overseas, it is ilw*

American worker who becomes unem­
ployed.

"And when . . .  firms announce price 
increases primarily to cover rising in­
surance costs, it is all of us who will 
pay more through higher prices.’’

The actual and threatened problems 
of the liability crisis have spurred a 
wide range of reactions by those most 
affected—individual business and pro­
fessional people, their trade organiza­
tions, the insurance industry and the 
legal profession.

These are among steps being taken 
on the business side:

• Business people in ail fields are 
shopping more aggressively for cover­
age by obtaining quotes from several 
brokers. They are also accepting higher 
deductibles and are self-insuring when 
they can afford to.

• Many businesses are hiring consul­
tants to conduct risk audits and help 
them analyze their insurance needs 
more carefully. Consultants are also 
showing companies how to minimize ex­
posure to large damage awards by 
keeping detailed records on product- 
safety management programs with an 
eye toward impressing juries if they 
ever face them.

• Some companies unable to meet 
massive premium increases or even to 
obtain coverage are, like Vernon Hayes 
of the Fort Worth machinery-manufac­
turing company, taking the ultimate 
step of hare"—operating with­
out liability insurance and hoping for
the best.

• Contractors m.- 
ia r ie s  w ith o u t

w ilin g  up suiis id-
fi» w’firl* »»• » • I
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David and Ruth. Hampe—paying bills 
for their Somerset, Pa., auto salvage 
yard—needed a bank loan after their 
liability insurance premium nearly 
doubled.
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ance agent who is also current presi­
dent of the Independent Insurance 
Agents of America, says, “My custom­
ers think I’m nuts suggesting they are 
lucky to renew at double last year’s 
premiums.”

It is becoming more and more appar­
ent, he says, that "price is no longer the 
issue. It’s a question of availability, of 
just finding the coverage.”

Joseph Prendergast, American Ski 
Federation president, says ski resort 
operators are facing premium increases 
ranging to 500 percent. He adds that 
companies that sell roller skis—which 
have wheels and are used on nonsnow 
surfaces—are unable to obtain any cov­
erage.

David Hampe had filed no claims un­
der the liability insurance on the wreck­
er and dump truck he uses in his auto 
salvage business in Somerset, Pa., but 
recently received notice his premiums 
had nearly doubled. He did not have the 
cash needed to pay the bill and took out 
a bank loan so he could.

Edward Cone, chief executive officer 
of Graco Children's Products, Elverson, 
Pa., says the deductible on his basic-

coverage policy went from $25,000' to 
$150,000 in 1985, and he had to canvass 
five sources to get the $500,000 cover­
age he needed before anyone would sell 
him an excess risk policy. And that pro­
vided one fourth the coverage at a cost 
five times greater than his previous pol­
icy. “ We have not had any large 
claims,” he says. “ Our claims experi­
ence does not nearly justify those rates. 
But, -because of the cost, we will have 
to evaluate our product lines, and we 
may get out of some.” One of those 
lines is children's car seats.

All 50 states require use of special 
car seats for tots, Cone notes. “They 
have to meet federal standards,” he 
says. "It is not a product that is likely 
to be used for any other purpose than 
the jne it's designed for. Yet, in our 
court system, that won’t mean a thing 
to a jury. They see an injured child, and 
they say, ‘Somebody has to pay.' ”

He cites a $10 million claim against 
another car-seat manufacturer result­
ing from an accident in which a passen­
ger not wearing a seat l«*lt was thrown 
against a baby strapped into a car seal. 

Long-range trends, as well as awards

in specific cases, spotlight the connec­
tion between the litigation explosion in 
the nation’s courts and the insurance 
crisis.

In 1984 there was one private, civil 
lawsuit for every 15 Americans. The 
number of personal injury cases with 
awards of $1 million or more is now 
more than 13 times the 1975 total. A 
record 12 million lawsuits were filed in 
state courts between 1978 and 1983. 
The average product liability award has 
increased from $J4o,uuu to more tnan 
$i miiiion in 10 years, ana tne numoer 
of product liability suits filed in federal 
courts alone has tripled since 1960.

There are three times as many law­
yers practicing now as there were in 
the 1950s, and it costs 37 times more to 
run the tort system than it did then.

Chief Justice Warren Burger says j 
the American public "has an almost ir­
rational focus—virtually a mania—' n 
litigation as the way to solve all prob- i 
lems.”

R ichard K. Willard, an assistant 
U.S. attorney general, asks of 
the fast-growing insurance crisis 
that is affecting more and more 

businesses: "How did we get into this 
mess?” He continues: "I believe the an­
swer lies in recent legal movements by 
activist judges and tort lawyers who 
see no bounds to the ever increasing 
expansion of tort liability.”

The traditional basis or tort liability 
is fault—one individual’s actions have 
•caused harm to another individual, who 
seeks recompense. But under the cur­
rent trend, Willard snys, tort law is in­
creasingly invoked to punish those who 
have done nothing wrong but have re­
sources to pay damages.

Rick Berman, executive vice presi­
dent of Dallas' S&A Restaurant Corpo­
ration and chairman of the Liability Cri­
sis Steering Committee recently 
created, by the U.S. Chamber of Com­
merce to coordinate lobbying and other 
efforts in behalf of reform, says that 
curbing tort system abuses “ is the 
main road to solution of this problem.” 

The Chamber committee, he explains, 
was established as a catalyst to bring 
together the many interested groups 
seeking a solution to the insurance cri­
sis. Among other activities, he points 
out, the committee operates a clearing­
house “ to share information and to in­
form the public of the dimensions of the 
liability problem."

And the impact of the problem on the 
general public is much greater than is 
generally realized.
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H u g e  j u r y  a w a r d s  a n d  a  p a t c h w o r k  

o f  l a w s  a r e  p r i n c i p a l  r e a s o n s  

f o r  a  s c a r y  i n s u r a n c e  c r i s i s  i n t o  

w h i c h  b u s i n e s s  h a s  b e e n  p l u n g e d .

sis at a recent congressional nearing, 
the U.S. Chamber of Commerce de­
clared:

“A preliminary survey . . .  indicates 
that businesses in every region of the 
country have experier ed extreme 
hardship. In fact, there lw e  been busi­
ness closures due to the dramatic in­
crease in premium payments. Each day, 
we learn firsthand of another segment 
of our economy which has been affect­
ed by this crisis. There seem to be no 
boundaries."

Testifying for the business organiza­
tion, William C. Wyer, president of the 
Delaware State Chamber of Commerce, 
added: “Small businesses are bearing 
the brunt of the present crisis.” 

Evidence from businesses across the 
country s upports that statement: 

Maynard B. Weaver, president of El­
liott Equipment Corporation, an Omaha 
manufacturer of man-lift cranes, re­
ports that his liability insurance pay­
ments are $18,000 a month, up 500 per 
cent from 1984, though his coverage 
has been reduced. “ We are reaching the 
point where we can no longer afford 
product liability insurance,” he says.

The Amigo Company, a family-owned 
manufacturer of motorized wheel­
chairs, has never had a successful in­
surance claim brought against it. But 
General Manager Alden Thieme says 
that, because of the insurance crisis, he 
does not know whether the company 
can stay in business.

Amigo, which has offices in Albu­
querque, N.M., and a factory in Bridge­
port, Mich., was told last year that its 
insurance premiums were being raised 
from $30,000 to $150,000.

Though Thieme obtained coverage 
from a Bahamas broker for $45,000, 
Amigo expects its 198G liability insur­
ance costs to be $100,000 to $120,000. 
“The liability crisis is getting complete­
ly out of hand,” he says. His company 
experienced the problem firsthand 
when it had to face a type of lawsuit 
becoming increasingly common—those 
in which the defendant is chosen on the

s i l U C / L  l U i v i / c v  m u / iu t/ b  • u  u j
that manufactures in-longed 
wheelchairs in Bridgiport, Mich. 
Although it has nentr lost a liability

<><• i»eiMv>>p/v> p r e m i u m s  n r i ‘ , 
skyrocketing. Thieme blames a legal 
system that encourages litigation and 
allows huge jury awards.
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Thieme recalls that a woman in a 
wheelchair, accompanied by her hus­
band, was killed when struck by a car 
that had run a red light on a California 
street. “The driver had no insurance, so 
the husband sued us,” Thieme says. 
"The case dragged on for two years 
before we won. But it cost us $170,000 
to defend ourselves."

The company, founded by Thieme’s 
brother, Alien, has 120 employees, does 
$10 million a year in sales and is the 
leader in its field. Allen Thieme was 
named national Small Business Person 
of the Year in 1981 for successfully 
launching the firm. His brother ami

I oonoiirnr MOW* cuvtj fh*»f *** in.

surance premiums continue to soar, “ it 
will wipe us out. If we keep adding to 
our costs, we will price ourselves out of 
the market."

Vernon Hayes, president of Hayes 
and Stolz, which makes grain-process­
ing machinery in Fort Worth, Tex., op­
erated without insurance for several 
weeks last year after his primary policy 
was canceled. "What do you do?" he 
asks. "Everybody in America can't shut 
down. And it's hard to put 70 people out 
of work." By paying an 800 percent 
premium increase, he finally obtained a 
new policy, but it did not provide as 
much coverage as the canceled policy.

Dint Tavlor. a Salt Lake Citv insur-
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the manufacturer, he argues that pull­
ing the starter rope required excessive 
effort. A jury awards him $1 million in 
damages—plus interest.

A drug dosage administered by hos­
pital personnel to a child who then suf­
fers brain damage exceeds the manu­
facturer’s specifications. The child’s 
parents nevertheless sue the manufac­
turer—and are awarded $22 million.

A motorcyclist, injured when he runs 
ofT the road into a parked tri. k, sues 
the truck's owner. A mediation board, 
citing the motorcyclist’s own role in the 
accident, limits a damage award to 
$20,000. The case goes to a jury, which 
increases the award to $4.2 million.

Those examples of recent damage 
awards are not isolated instances but 
are part of a cycle that is pulling more 
and more businesses, particularly 
smaller and medium-size ones, into 
what has become one of the most seri­
ous problems facing business today— 
the liability-insurance crisis.

The crisis begins with damage 
awards in cases that are frequently 
based on thin legal grounds. It moves 
to the insurance companies that raise 
premiums—or limit or deny coverage— 
to stem losses caused by the swollen 
awards. It ends up with the businesses 
that face massive cost increases or are 
unable to obtain coverage at any price.

For that reason, reform of the civil 
justice system is a key goal of business 
organizations that want to ease the li­
ability crisis. A second goal is adoption 
of a federal product-liability law to re­
place the present patchwork of individ­
ual state laws that require manutactur- 
ers and retailers to comply with many 
different and often conflicting statutes 
or face lawsuits.

In  d iscuss ing  the o ve ra ll liab ility  cri-

Jack Hayes, a free-lance writer based 
in Roswell, Ga., also contributed to 
this article.

"We are reaching the point where we 
can no longer afford product liability
I n S i i  »Y» H k t ,  ou f/d  K U I ' t i  JJ, \ \ C U C C l \
/ jIc^ id cn  v j a n  G m u ria  c o m p a n y  th a t
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go down.
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L u c r a t i v e  c o n t i n g e n t  f e e s  f o r  a t t o r n e y s  a n d  
i n c r e a s i n g ly  e x p a n s i v e  c o u r t  r u l i n g s  o n  l e g a l  l i a b i l i t y  

h a v e  c o m b i n e d  to  h a r m  n o t  o n l y  i n s u r a n c e  c o m p a n i e s ,  b u t  a l l  
w h o  p u r c h a s e  a n d  d e p e n d  o n  l i a b i l i t y  i n s u r a n c e .

BY JAMES G. FRIERSON

onsidcr the 
following. A  
restaurant's 
$ 25,000 lia ­
b ility  in su r­
ance p rem i­
um  jum ps 

to  $80,000 in on e  year. A  neu rosu r­
geon in New Y o rk  pays 5101,000 in an­
nua l m alp ractice p rem ium s. Tw ice as 
m any liab ility  lawsuits are filed in 1984 
as were in 1978. Sm a ll ch ild  care cen­
ters go ou t o f  business due to  th e ir in ­
ab ility  to  o b ta in  liab ility  insurance. 
Huge underw riting deficits cause liab ili­
ty insurance companies to  lose $3.8 b il­
lion  do lla rs in 1984, the ir first operating 
loss in 78 years. A m eric an  lawyers ap­
pear o n  T V  from  Ind ia  w ith in hou rs 
o f  the U n io n  C a rb id e  disaster. A  U .S . 
Senate comm ittee finds that product li­
ab ility  c laim s p roduce 77 cents in legal 
costs fo r  every 66 cents that successful 
c la im an ts receive.

T h e  C ity  o f  Sykcsv ille , M d . re ­
ceives a liab ility  insurance prem ium  in ­
crease o f  700% in one  year. M ore  than 
500 O h io  schools have the ir liab ility in ­
su rance canceled in  1985. T h e  A .H .

JAMES G . FRIERSON, J.D ., is a pro­
fessor of management at East Tennessee 
State University, Johnson Gey, Tenn.

Robins C o . ,  facing 3500 separate pu­
nitive dam age c la im s, files fo r bank ­
ruptcy. A tto rn e y s  fly  ha lfw ay across 
America to  solicit the victims o f  a hotel 
collapse in  K an sas C ity . Relatives o f 
those k ille d  in  an a irp lane crash in 
Dallas e n d u re  the so lic ita tion  o f  a t­
torneys as th ey  attempt to  identify  the 
bodies o f  th e ir loved  ones.

These a re  but a few o f  the num er­
ous exam p les that illu stra te  the legal 
liability d isaste r in Am erica . Lucrative 
contingent fees fo r atto rneys and in ­
creasingly expansive cou rt ru lings on  
legal lia b i lity  have com bined to  harm  
not o n ly  in su rance  companies, but all 
who pu rchase and depend on liab ility  
insurance. A ttem pts to  re fo rm  the sys­
tem have b een  unsuccessful, p rim arily  
because o f  th e  po litica l power o f  tria l 
atto rneys, th e  o n ly  g roup that con ­
sistently bene fits  from  the present 
system.

D rastic p rob lem s call fo r drastic so­
lutions. T h re e  m a jo r changes in ou r le­
gal system o f  liab ility  lawsuits w ou ld go 
far in cu ring  the  present mess, while re­
taining fa irness to  deserving claimants. 
These changes w ou ld  requ ire  substan­
tia l rev is ion  o f  the way we treat pain 
and suffering judgm ents, punitive dam ­
age awards a n d  the paym ent o f  a tto r­
neys* fees.

Judgments fo r pa in  and suffering 
and fo r punitive damages arc a m a jo r 
cause behind the huge increase in court 
judgments, as well as th e  extrem e con ­
trad ictions in the am oun t o f  m oney 
awarded in sim ilar cases. T h e  large 
amounts that may be pa id u n d e r these 
categories cause some law su its to  go to 
tria l that otherw ise m ight h ave  been 
settled vo lun ta rily . T h e y  arc a m a jo r 
reason why attorneys' fees arc so 
lucrative in personal in ju ry  cases.

VARIATIONS IN AWARDS
Pain and suffering aw ards and pu ­

nitive damages o ften cause d ifferences 
in lawsuits that make litt le  o r  n o  sense. 
Recently  M erre ll n ow  Pharm aceu tica l 
was sued in New Y o rk  and  C a li fo rn ia  
because o f  problems caused by  an anti­
cholestero l drug they d is tr ib u te d . T he  
court in New York  o rd e re d  pun itive 
damages o f  $ 250,000 to  be pa id  to  the 
p la in tiff, while the C a li fo rn ia  court 
found  that no pun itive damages were 
justified . T he  facts were id en tica l; on ly  
the courts were d iffe ren t.

A  persona l in ju ry  c la im  in  M ich i­
gan m ight bring a S I m illio n  p a in  and 
suffering award, while an  iden tica l case 
in Tennessee might resu lt in  a $ 50,000 
pain and  suffering aw ard . S om e  p la in­
tiffs w in huge am ounts based upon



these nebulous categories, while similar 
p la in tiffs receive abso lu te ly  noth ing for 
pain and suffering o r  pun itive damages. 
T h e  resu lt appears to  depend upon 
which a tto rn ey  was used, which cou rt 
heard  the c isc , w h ich  ju ry  was se­
lected—and pure lu c k .

W h ile  the re  have  been heavily 
pub licixcd eases o f  huge judgments, 
which sometimes m ake the  p la in tiff 
and his lawyer rich , m any m ore  unpub­
licized eases resu lt in  such sm all com ­
pensation that the p la in tiff receives less 
chan the financia l losses incurred , after 
paying the a tto rn e y  the typ ical one- 
th ird  o f  the ju dgm en t, plus costs.

M ost lawyers k n ow  the rea l reason 
fo r  seeking pa in  and  su ffe ring and pu­

n itive  damages in the typical cases: the 
aw ard o f  these non financ ia l losses may 
be enough to  pay the atto rney ’s fee and 
costs, leaving the p la in tiff fu ll re im ­
bursem ent fo r  his real losses, inc lud ing  
lost sa la ry , medical expenses and p ro p ­
e rty  damage. H ow ever, th is is a h it-o r- 
miss m ethod that rare ly  works perfect­
ly . P la in tiffs  n o rm a lly  w in to o  m uch , 
o r  t o o  litt le , fo r an exact re im burse­
m en t o f  th e ir econom ic losses, a fte r a t­
torneys' fees and costs arc paid. T he  ex­
am ples shown in  the accom panying 
ch a rt are based upon  actua l lawsuits 
(a tto rn eys' fees arc assumed to  be a 
o n e -th ird  con tingen t fee and  costs are 
estim ated ).

T h e  last tw o cases show n in the

c h t : t  involved almost identical fact sit­
uations, although one caused the p lain­
t i f f  a net loss o f  $ 50,000, while the 
o th e r produced a net gain o f  $ 182,000.

. It  seems obvious that aw ard ing the 
p la in ti f f a ll the econom ic losses caused 
by  the defendant's actions, includ ing 
a tto rney ’s fee and costs, w ou ld  be a rea­
sonab le  trade -o ff fo r  no  lo n g e r award­
ing pain and su ffe ring a n d  pun itive 
damages.

ARBITRARY AWARDS

Awards fo r p a in  and su ffe ring , by 
de fin ition , arc a rb itra ry  and  unreason ­
ab le. Since it is im possib le to  place a 
correc t d o lla r figure on  a specified 
am oun t o f  physica l pain and  m enta l 
su ffe ring , it is un reasonab le  to  do  so. 
T h e  law should p rov ide  fo r  fu ll restitu­
tion  to. a wronged p la in tiff b y  fu ll pay­
m ent o f  a ll econom ic losses caused by 
the defendant, b u t it sh ou ld  n o t at­
tempt the impossib le, and it is impossi­
b le  to  decrease o n e ’s pain by  the pay­
m ent o f  m oney. T h e  paym ent o f  pain 
and suffering damages w ill, at most, 
give the p la in tiff (a n d  his law yer) some 
m enta l satisfaction , but th is  seems to  
be a m ino r benefit fo r such a m a jo r 
expenditure.

As citizens o f  a m odern , technolog­
ical society, we m ust all e ndu re  some . 
pa in  and suffering at some tim e. It is 
sim ply a risk we a ll face. M on ey  does 
n o t so lve , o r even a ffect, th e  p rob lem . 
M any  o th e r coun tries recognize th is 
fact, and as a resu lt, they d o  nut award 
m oney fo r pain and  su ffe ring . T he re  is 
little valid reason to  support Am erica ’s 
po licy o f  pain and  su ffe ring  awards.

A n  even stronger argument can be 
made against pun itiv e  damage claim s. • 
A s w ith pain and  su ffe ring  awards, • 
pun itive  damage judgm en ts are a m a­
jo r  cause o f  the in consistency o f  cou rt 
judgments. T hey  a re  a m isguided at­
tempt to  impose society's pena lty  fo r  
w rongdoing in an inapp rop ria te  fo rum . 
T n e  entire theory  o f  assessing punitive 
damages in a p e rsona l, in d iv id ua l law ­
suit is a con trad ic tion  in term s.

Pun itive damages arc assessed fo r 
a defendant's "ou trageous conduct" o r  j 
"reckless action " against society . T h e  • 
priva te  p la in tiff, u n d e r th is  concept, < 
acts fo r society in c la im ing  a pena lty 
fo r  the defendant's w rong . But why 
shou ld  a private pe rson  b ring  an action 
based upon a w ron g  to  society? A n d  
why should this p riva te  person (and his 
a tto rn ey ) benefit p e rs on a lly  when a 
pena lty  is imposed?

I f  a person o r  c om pany  does an  
outrageous o r  reckless act that is a
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payment o f  all econom ic .osses caused 
to  a deserving p la in tiff. T h e  attorney's 
fee and legal costs are just as much eco­
nom ic  losses caused by the de fendant 
as are the losses o f  medical b ills , lost 
•a la ry  and property  damages. A  suc-

idical 
changes, as long as 
they are fair, are 
the only method 

through which the 
problems can be 

solved.

w rong  against society, the represen­
tative o f  society, the gove rnm en t, 
sh ou ld  be the one to  prosecute the 
case, and the governm ent shou ld  be 
the on e  to  benefit fin anc ia lly  when 
penalties are imposed. T h e  penalties 
sh ou ld  n o t resu lt in s w ind fa ll p ro fit 
to  a p riva te  p la in tifi and the lawyer.

P riva te  lawsuits a llow ing  punitive 
damages a lso can cause the de fendant 
to  be punished many times ove r fo r the 
same w rong fu l act. A fte r paying hun ­
dreds o f  claim s, the A .H . R ob in s C o . , 
as m en tioned  earlie r, still faced 3500 
d iffe ren t lawsuits c la im ing pun itive 
damages. Is it rea lly  fa ir fo r  a com pany 
to  be punished thousands o f  times fo r 
the same act, such ar in the Rob ins case 
where a ll th e  lawsuits in vo lv e  the same 
defective b irth  con tro l device/

E u ro p e a n  c oun trie s  and  fo u r 
A m eric an  ita tes p roh ib it pun itive 
damages. T h e re  is little  o r  n o  evidence 
that companies and other- potentia l de­
fendants act any m ore recklessly in 
those ju risd ic tions than  they do  in the 
rest o f  the U n ited  States, where pun i­
tive damages are a llow ed .

TOWARD A JUST SOLUTION
Since pain and suffering awards 

and pun itive  damages have 1 en used, 
ind irec tly , to  pay attorneys, it would 
be un fa ir to  elim inate such judgments 
w ith o u t p rov id ing  deserving p la in tiffs 
w ith  an alternative method to pay legal 
costs. T he  law should provide fo r the

cessful p la in tiff deserves to  win and 
keep the am oun t o f  m oney necessary 
to  pay a ll econom ic losses.

Experience in o th e r coun tries, a l­
m ost all o f  which a llow  the co llec tion  
o f  a tto rneys ’ fees, as well as experience 
in the U n ited  States where a tto rneys ’ 
fees are pa id , such as in consum er law 
and antitrust law cases, proves that the 
paym ent o f  legal fees can be imposed 
fa ir ly  upon the dc fendan r. I f  the p a r­

ties cannot agree upon a fair attc 
fee, the judge can serve as a refcrt 
m ake the fina l decision . A lterna 
the  law cou ld  p rov ide  tha t the 1 
fo r  the w inn ing  p la in ti ff be em it 
a p redete rm ined am oun t, such ; 
p e r h ou r. T h e  exact am ount c 
based upon average tim e charges 
to rn c y s , ad ju s ted  pe riod ica l!' 
in fla t io n .

A t th is p o in t m any  lawyer 
argue tha t they  sh ou ld  be paid 
th an  a standard fee per hou r sinct 
w ill co llect o n ly  i f  th ey  win the 
as they d o  now  w ith contingent 
T h ey  will argue that contingent fe  
necessary to  a llow  peop le  o f  li ; 
financ ia l m eans to  a ffo rd  to use a 
to rn ey  in b ring ing a lawsuit. A nd  
w ill argue th a t large fees, even 
th ird  o f  a m illio n -d o lla r  judgmen' 
ju stified  since the actorney tak 
chance o f  receiving n o th in g  if the 
is lost.

These arguments have some v; 
ty . H ow ever, it is h a rd  to  justify 
as high as $ 333,334 o r  m ore  in a s; 
liab ility  law suit. T he  paym ent o f  
fees by the de fendan t can be arra i 
so that the law yer is compensatec 
the risk o f  losing the case. ’'X'e can 
v ide that, u p on  successful comple 
o f  a liab ility  lawsuit, the lawyer w: 
pa id 150% o f  the n o rm a l hou rly  r 
A  50% prem ium  ove r a lawyer’s s 
da rd  charges shou ld  compensate 
fu lly  fo r the risk  o f lo s in g . A fte r ali



a tto rn ey  usua lly  w ill not accept a case 
unless lie feels he has a reasonably good 
chance o f  w inning .

A no th e r m ethod , o ften used in an­
titrust cases, is to  a llow  the judge to  add 
a m u ltip lie r based upon the d ifficu lty  
o f  the case. F o r exam p le , in  a simple, 
obvious case the attorney m ight receive 
120% o f the standard  h ou r ly  rate, while 
in a landm ark  case that created new 
law , the rate m ight be set at 200% o f  
the h ou r ly  ra te . Such a scale shou ld  
p rovide sufficient incentive fo r lawyers.

E lim inating  pain and  suffering 
awards and pun itive  damage judg ­
m ents, while adding a requ irem ent fo r 
the paym ent o f  a tto rneys' fees, would 
have several de fin ite advantages. First, 
p la in tiffs  w ou ld  collect what they de­
serve in all cases. N o  longer would they

have to  hope 10 collect enough in p3in 
and suffering awards o r  pun itive dam ­
ages to  pay the ir attorneys. Second , at­
torneys w ould be compensated fa irly .

T h ird , the opp o rtu n ity  to  make a 
p ro fit on  a lawsuit by receiving huge 
p'ain and suffering o r  pun itive damage 
awards w ou ld be e lim inated . Th is 
w ou ld  n o t o n ly  reduce m any o f  the 
huge liab ility  judgm ents, but it w ou ld 
a lso encourage p la in tiffs to  settle with 
ou t a tria l whenever insurance compa 
nies o ffe r a fa ir settlem ent covering the 
p la in ti f fs  econom ic losses. A nd  fin a l­
ly , the reduction  o f  huge judgments, 
while still treating fa irly  a ll concerned , 
w ou ld  lead to  the reduction  o f  liab ili­
ty insurance prem iums, thus benefiting 
a ll segments o f  society.

These changes, how ever, can be
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accomplished on ly  by ove rcom ing the 
opposition  o f  tria l lawyers, w ho have 
a vested interest in the present system 
o f  liab ility  lawsuits. C hang ing  these 
concepts state-by-siate is an impractical 
goal. In  add ition  to  the p rob lem  o l 
dealing with 50 d iffe ren t legislative 
bodies, lawyers often have great power 
in the state legislatures. T h e  o n ly  prac­
tical course o f  action is a federa l law .

Those w ho arc fam ilia r w ith the 
lack o f  success in re fo rm ing  product li ­
ab ility  law , which was to  be accom­
plished by the so-called Kasten  p ro ­
posa l, m ight doub t the ab ility  o f  C o n ­
gress to change the law in  th is area. 
H ow ever, the o rig ina l Kasten  proposa l 
had several provisions that were vaiidly 
opposed by consumer groups as well as 
tria l lawyers. T h a t b ill w ou ld  have 
changed the basic standard  fo r  finding 
liab ility  from  one  o f  stric t liab ility  to  
one  o f  negligence, resu lting  in  m any 
va lid  claims not being paid . O th e r p ro ­
visions o f that p roposa l w ou ld  have se­
r ious ly  lim ited the pe riod  o f  time in 
which a lawsuit cou ld  be filed . R e ­
ported  revisions o f  the Kasten  b ill w iil 
not attempt to  change the  m ethod o f  
hand ling attorneys' fees, pun itive dam ­
ages and pain and su ffe ring awards.

H ow ever, the e lim in a tion  o f  pain 
and suffering awards and punitive carn­
ages, while requ iring  paym ent o f  at­
torneys' fees, is necessary i f  we are to  
assure that successful p la in tiffs  w in ex­
actly what they deserve. These  ideas 
are so reasonab le , in fac t, that on iy  
those with vested in terests to  protect 
shou ld  oppose them . A  m ovem ent not 
o n ly  o f  insurance companies and trade 
associations, as is now  und e r way, but 
a lso o f  city governm ents, day  care cen ­
ter opera to rs and  a ll the m illion s o f  
o thers faced with un reasonab ly  high li­
ab ility  insurance p rem ium s cou ld  be 
successful in c reating one la rge lobby ­
ing e ffo rt to create a n a tio n a l law that 
w ou ld  im prove the system fo r  every ­
one's benefit.

Those  in fa v o r o f  change in the 
m anner in which we award damages in 
liab ility lawsuits shou ld  not be content 
with m ino r changes that m ight do  lit ­
tle  to  solve the basic p rob lem s that 
have caused the liab ility  mess we now  
face. Rad ica l changes, as lo n g  as they 
are fa ir, arc the o n ly  m ethod  th rough 
which the p rob lem s can be so lved . In  
dealing with the  re fo rm  o f  liab ility  
c laim s and lawsuits we sh ou ld  remem ­
ber the advice o f  H en ry  G eo rg e , who 
said, ‘ T h e re  is danger in  reckless 
change, but g reate r danger in  b lind  
conse rva tism ." D



/  |miis<’ P u l'i'* iiT un i!t!»« held hear­
ings on aviation product liability and 
its effect on technology applications. 
Clifton von Kami, president, National 
Aeronautic Association, testified that 
"product liability may be slowing 
down the adoption of technological 
improvements and discouraging small, 
innovative aviation business." lie said 
that "from the standpoint of aviation, 
product liability is a perfect example 
of a socio economic trend that has run 
nnmck, and must be reversed. Prod­
uct liability litigation has created an 
insurance crisis; punitive damages 
need to be limited." He warned that 
"there is not enough insurance capac­
ity in the U.S. to cover the expanded 
risk. Meanwhile the reinsurance mar­
ket in Eurpoe lias dried up, and will 
remain so until the product liability 
picture in this country makes more 
sense than it does today."

Milton R. Copolos, senior analyst. 
The Heritage Foundation, testified 
that “despite a safety record that is 
above reproach, the cost of liability in­
surance for small planes is literally 
threatening the existence of the gen­
eral aviation industry in the U.S. to­
day; if some action is not taken soon, 
it may he too late for America's gen­
eral aviation industry. The real solu­
tion to the problem, of course, is a 
sweeping reform of the toil law sys- 

I tern in the U.S." lie proposed:

A v ia t io n  P r o d u c t  L ia b i l i t y

1) "A restoration of the require­
ment that a tangible linkage exist be­
tween an alleged injury and the award 
of damages";

") "The creation of a statute of re­
pose, i.e. a time limit after which a 
product's manufacturer could no 
longer he held liable fur accidents re­
sulting from that product's use";

3) "The concept of contributory 
negligence must he reintroduced into 
the law";

-1) “ Introduction of new or improved 
safety devices or equipment should not 
he ndmissable in court as evidence of 
an inherent defect in an earlier ver­
sion of the product."

F o t  the Aerospace Industries Asso­
ciation of the United States, Malcolm 
T. Stamper told the subcommittee:

"Because claimants arc innocent in 
virtually e.vcry air crash and clearly 
due compensation from some, source, if. 
mould make sense, to establish a system 
under which the aviation community 
automatically and promptly compen­
sates the victims or their beneficiaries. 
Such a system would avoid the costs of 
protracted litigation, speed-up com­
pensation payments, and restore bal­
ance and justice to the currently con­
fusing and increasingly complex pro. 
ecdurcs of determining liability and 
awarding damages. Claimants mu Id 
still have access to a j  wry trial, if de­
sired. but compensation would be or- i 
cetera ted by deferring fault-finding | 
until later.

"Therefore, we recommend the estab­
lishment through legislation of a rela­
tively simple procedure that would re- 
guirc. in the case of an air crash, for 
example, only the filing of a plea that 
ilamages were sustained. No fault 
would have to be alleged or proven. 
Damages would he determined by miles 
established by the new law, but gener­
ally limited to "economic losses." 
Without contest on the issue offault, 
settlement could he reached either be­
tween the plaintiffs and the aviation 
defendants, nr the plaintiffs — as I 
have already suggested — could seek 
trial hy jury on the amount of dam­
ages. In any event, the process woulit be 
much taster and fairer than the pres­
ent system without elimination of the 
adjudicatory system altogether.

"Such legislation could also con­
sider the question of catastrophic 
events, including crashes resulting 
from acts of God, ac.ts of war, or ter­
rorist nttr.cks. The legislation might 
also address the. highly unlikely, but 
mathematically possible, catastrophic 
type of air accident where multiple 
planes and buildings might be in- 
volved, with the best interests of Ihe flying pulie in mind. " ,
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Dealing with the Insurance Disaster
T h e r e  are several n e w  r e m e d i e s  

for C o n g r e s s  to c o n s i d e r „

Afler months of study, congressional 
hearings and consultation with fishing in­
dustry leaders, insurance company repre­
sentatives and government agents, the Na­
tional Council of Fishing Vessel Safety and 
Insurance (NCFVSI) has issued recommen­
dation to help combat the country's 
marine insurance crisis. The proposals, 
drafted by marine insurance specialist Den­
nis W. Nixon, with input from several other 
insurance analysts, are included in a pre­
liminary report that was issued this past Oc-

By Susan Pollack
SUir Writer

tober. A  final report is due in January 1986, 
though Congress is not expected to take any 
action on the proposals until later in the 
winter, following further discussion and at 
least one more congressional hearing.
During the past five years, marine in­

surance rates both for hull and for protec­
tion and indemnity (P&l) coverage have 
risen 100Vo to 300Vo and more, according 
to Nixon.
Nixon, who is a professor at the Univer­

sity of Rhode Island, offers these examples

of escalating costs:
• A  Massachusetts or Rhode Island 

vessel owner who previously paid SI, 100 
per crewman for P&l insurance is now like­
ly to be paying S3,000 to S3,500 per man.
• A New Englander with a wcll-main- 

talned vessel less than 10 years old and with 
no record of accident claims or lawsuits to­
day faces a more than twofold increase in 
hull and P&l coverage. Last year, this boat 
owner paid S19.000 for the combined 
coverage; thus far the best quote he has

A  disabling accident aboard a fishing 
vessel, tbe nation's most hazardous 
work place, can leave Ihe affected 
crewman little recourse outside of 
suing lo tecover lost wages and pay 
medical bills. The number and sire of 
personal injury settlements In recent 
years has created a crisis for both tbe 
Insurance and Ihe commercial fishing 
Industries.
received for renewed coverage is S4I.OOO.
In today's light insurance-underwriting 

market, companies have become increas­
ingly reluctant to underwrite the nation's 
most hazardous occupation —  commercial 
fishing.
Aggravating matters are substantial 

vessel losses in both Gloucester. Mass., and 
In the Alaska crab fleet in recent years. 
Even more worrisome is a recent dramatic 
increase in the number and size of personal 
injury settlements, according to Nixon.
"The major complaint of insurance com­

panies ... is that with wildly varyig 
awards for the same injury, they have no 
way to predict their losses and adjust their 
premiums on a sound, actuarial basis. An 
award for a fractured arm can be as low as 
•6,000 or as high as 5500,000."
Some insurance companies have boosted 

premiums to levels lhal are virtually pro­
hibitive to commerciaJ fishermen. Others 
have canceled their policies or pulled out of 
the fishing business altogether. This has left 
vessel owners with the option of paying 
through the nose for insurance —  if they 
can get it —  fishing without it or tying up at 
the dock.
James Costakes, general manager of the 

New Bedford, Mass., Seafood Producers' 
Association, warns: “It's a question of sur­
vival. The insurance companies are falling 
by the wayside. If we don't get some sanity 
back into the system to entice them back, 
the vessels and crews in every salt-water 
stale will be out of work."
Costakes is also president of NCFVSI, 

whose study was underwritten by a 576,000 
Saltonstall-Kennedy grant. The 35-page 
report, "Fishing Vessel Injury Alternative 
Compensation Analysis," offers some fresh 
solutions to the P&I problem, say fishing 
and insurance industry representatives. 
However, the report has drawn vigorous 
opposition from personal-injury lawyers 
and some union representatives, since it 
recommends limiting liability under the 
Jones Act, a 65-year-old federal statute 
guaranteeing seamen's rights (see sidebar). 
Nixon's recommendations are based on
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P r o p o s a l  d r a w s  m i x e d  r e a c t i o n  f r o m  i n d u s t r y
Fishing industry leaders from the Hast, 

West and Quit coasts have voiced support 
Tor Dennis Nixon's proposals Tor alleviating 
the nation's marine insurance crisis and im­
proving medical and disability coverage for 
Injured fishermen, although a Tew say the 
measures do not go far enough.
Jim Salisbury, president ol the Maine 

Fishermen's Cooperative Association, ex-

. • • • • .: - 
presses a common view: "It seems like a 
viable strategy," be says, adding that 
members of hir association have shown "a 
fair amount of enthusiasm for it." M e m­
bers'support "the Idea of providing a 
crewman with ready access to medical 
.coverage and wages without suing," 
' Salisbury says.

Similarly supportive sentiments are

voiced by Lucy Sloan, executive director of 
the National Federation of Fishermen; Kris 
Vehrs of the Texas Shrimp Association; 
and Thom Smith, executive director of the 
North Pacific Fishing Vessel Owners' Asso­
ciation.
Insurance industry representatives like 

Ward Mauck, president of the American 
Institute of Marine Underwriters, and

an examination of 200 P&l cases from 1980 
to 1984 and an analysis of current troubles 
facing both the fishing industry and the 
llability-insurance industry, along with a 
review of past proposals to remedy the P&I 
dilemma —  including a 1972 bill that would 
have created a federal program for fisher­
men similar to the one for workmen’s com­
pensation.
His Investigation reveals that the most 

significant problem involves cases of tem­
porary but total disability. Some 80% of 
the claims filed under the Jones Act during 
the past five years were for injuries involv­
ing disabilities whose duration averaged 14 
weeks, Nixon found.
One objective is to reduce attorney in­

volvement in such cases. Nixon claims, 
"There has been a likely causal relation­
ship” between increased awards and at­
torney involvement in recent years. Accord­
ing to his findings, the attorneys' fees 
amount to 33% of the total award in cases 
settled before trial and 20% in those that go 
to trial.
On another front, the 1981 closing of the 

nation's longstanding Public Health Service 
program for seamen aggravated the medical

insurance crisis, according to Nixon. He 
recommends amending the Jones Act to bar 
claims by fishermen for a disability that 
lasts for less than a year. (Fishermen could 
due for compensation related to long-term 
injuries.)

Secondly, he proposes reducing an in­
jured fisherman's incentive to sue by 
establishing an immediate no-fault remedy 
consisting of total medical coverage and full 
compensation for lost income for up to a 
year.
To achieve this remedy, Nixon proposes 

raising P&I maintenance pay to S30 a day. 
It now ranges from 28 to 230 a day. The 230 
a day would amount to 211,000 a year, or 
roughly half the average fisherman's annual 
income of 224,000 a year.

To supplement this, Nixon calls for Ihe 
creation of a disability-incomc insurance 
program similar to one in effect in the 
United Kingdom (sec sidebar). Under such 
a program, a vessel owner would buy 
policies for his crew at the beginning of the 
year and deduct the premium from their 
shares.

Nixon contends that this proposed pro­

gram would:
• cover the vast majority of injury cases 

fairly, predictably and without need for an 
attorney to demonstrate fault:
• be affordable to vessel owners, since 

the most abusive cases would be eliminated 
and the crew would be sharing in the in­
surance costs, as a legitimate independent 
contractor should; and
• make more sense to the Insurance com­

panies, since their liability would be limited 
to medical expenses and lost wages in the 
vast majority of cases.
Nixon concedes, "There is no guarantee 

a reduction in claims will mean an 
automatic reduction in premiums."
In his view, the renewed health of both 

the fishing and the liability insurance in­
dustries is also critical to turning the P&l 
problem around. "The reason Ihe health of 
the fishing industry is so important Is that 
fishermen don’t get hurt as often in profit­
able fisheries. When a vessel's profits have 
been low or nonexistent," Nixon observes, 
“fatigue of both personnel and equipment 
becomes a major factor ... maintenance is 
delayed and equipment is more likely to fail 
and cause injury.” □

Howard Candage, a Rockland, Maine, 
broker, agree that the proposals represent a 
good start and are trorthy of serious con­
sideration.
Dave Bumey. executive director of tbe 

U.S. Tuna Foundation, disagrees. After 
considering tbe testimony of insurance 
brokers for the li.S. tuna fleet at a hearing 
in San Diego, Calif., in October, he said: 
"The only way underwriters will be in a 
position to lower premiums would be 
through a compensation scheme similar to 
the state workmen's compensation pro­
grams. That would lend predictability to 
the amount of awards." -*>
Sam Parisi, executive director of tbe 

Gloucester, Mass.-based Cape Ann Vessel 
Owners’ Association, agrees. “In m y  opin­
ion, the insurance companies are not going 
to come back into tbe marks* as long as 
people can sue for 21 million for a back in-, 
jury. Wh y  not establish guidelines under 
-the Jones Act for the amount that can be 
awarded for each kind of injury7"
Nixon says be originally supported the. 

idea of;devdopin* a federal -xirfcraan’s 
compensation program for fishermen.' But 
an investigation revealed that awards for 
the same injury varied radically from state 
to state. - He saya tbe ooly consistent 
schedule of payments be found was under 
the national Longshoremen's Act, and “the 
award scale sras.so high, it wou 1 end up 
costing more than current P&l coverage. It. 
would be like jumping fnxn tbe frying pan 
into the fire."
The Assodnioa of Trial Lawyer* of-’ 

America ha* taken d o suod as yet on ihe> 
Nixon reconuDajdationj. Bat two of Ncwj 
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U n i t e d  K i n g d o m ’s  s y s t e m  kills i n c e n t i v e  to s u e

Sunderland Marine Mutual Insurance, 
ihe major insurer of fishing vessels in the 
United Kingdom (U.K.), has expressed in­
terest in extending its 30-year-old program 
o( personal accident coverage, or disability 
Insurance, to U.S. fishermen. So reports 
Dennis Nixon, the U.S. insurance specialist 
who drafted the report for the National 
Council of Fishing Vessel Safely and In­
surance (see main story). Nixon says that 
Ocean Marine Underwriters, a Warwick, 
R.I., firm, and a SVest Coast broker appear 
to be interested In making Sunderland's 
program available to U.S. fishermen.
How does the U.K. program work? The 

vessel owner buys personal accident in­

surance for his whole crew, skipper in­
cluded. The policies do not bear the names 
of individual crewmen; thus, if there is a 
change in crew, all the men remain covered. 
Some vessel owners 1 'charge out the costs to 
crewmen: others bear the costs them­
selves," explains Tom Watson of 
Sunderland Marine. The annual cost of a 
policy amounts to a week’s wages.
The policy provides 24-hour coverage to 

a crewman, Watson notes, "whether the in­
sured is at work or not. It would, for ex­
ample, cover the insured in Ihe event of a 
car accident and also when on holiday." 
Apart from immediately compensating an 
injured fisherman with what would amount

to lost wages, the U.K. policy covers up to 
13% of medical expenses. The remainder of 
those expenses are picked up by the govern­
ment, since (he United Kingdom has a na­
tional health insurance program.

Despite the personal accident policy, the 
United Kingdom does not bar an injured 
fisherman from suing an vessel owner. 
"But why should he?" asks Watson. 
"There is no incentive to sue; also, the 
court awards for industrial injuries are 
much lower in the United Kingdom than 
they are in the United States."

—  Susan Pollack
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C O M P L E T E  M A C H I N E  S H O P  FACILITIES

P R O P E L L E R  

S H O P , I N C . (
One Essex St. Ext, Salem, M A  01970

( 6 1 7)744-3806
Serving All Of N e w  England

Y O U R  C A L I F O R N I A  

H Y D R A U L I C S  S O U R C E

•PULLMASTER Winches
•3,000 to 2S.090 lb. models 
•Planetary design 
•Automatic brake 
•Smooth, rapid /.
rc>\jc>rzp ***Jl

. ^ - **

•Also sales and service (or Sunstrand, Vickers. 
Commercial Shearing pumps, Murphy Swichgagev 
and controls
•Dependable, experienced service anywhere m 
California
•On-shell inventory and immediate deliveries

We have many years of experience with lishboats and 
hydraulics. For expert sales and service, call Gteg or • 
Johnny Ryan today.

RYAN HYDRAULIC SERVICE
1617 Cleveland Ave • Nooonoi C*y. CA 92050 • 1619) 4740063

SEE WHAT YOU’VE BEEN MISSING!!
IN 16 C O L O R S

D U A L  F R E Q U E N C Y  S C A N N I N G  S O N A R
•  60 Khz/3500 feet+ detection distance
•  160 Khz super h igh  resolullon/1600 (eel
•  Both in one small transducer (8 inch seachest)
•  Remote control o l searchlight beam
•  Splashproof display and hoist
•  Also a dual frequency FISHSCOPE
•  Only ‘10,995 complete

CALL OR WRITE FOR DETECTION DISTANCES 
FOR YOUR FISHERIES

Tho ONLY way to see fish oil lo the sida 
ol your boat without a scanning sonar.

SIDESCOPE
• 16 color display
• Set everything passing left, right and 
undor the boat, simultaneously

• Nothing else like It on the market

6341 Seaview Avenue NW- *•Seattle WA 98107 qSA (206» 709 7053
8i/v 4 MfAit AN' Uetigneo *no manutartu'od in Seattle

Reaction ..raj
• (Continued from Page3) '  .tr.*3 V’**

England's leading personal Injury lawyers, 
Michael Latti of Boston and Joseph Orlan­
do of Gloucester, have voiced strenuous ob­
jections to the proposal to limit llahiSty 
under the Jones Act. c 
“To deprive a fisherman of tbe right to 

sue is a simplistic and dangerous solurioD 
that places money over men," rays Odi*-. 
do. "Lex's reduce injurias.-The safety of 
men should be the No. ! priority. The ocfy 
way to reduce claims is to reduce injuries.”. 
He urges (hat consideration be focused ora 
tbe creation of a mandatory vessel safety &  
spection program, instead.
Latti does not think removingTemporary 

disability claims from tbe Jones Act would 
do anything to lessen litigarion.Moreovur. 
he argues that it would be 'hmcotmit*-' 
lionai. to take away one right without '. 
replacing h'with something equal td'ar ] 
greater than it.".Although Nixon’s'-pro- ' 
posed remedy guarantees an Injured fisher- \ 
man full medical coverage and wages, "X 
totally ignores his right to compensation For, 
pain and suffering and mental anguish,” ' 
Latti says, :• H e * ' 
“ East arid West coast representatives of 
the Seafarer's International Union offer . 
opposing views. Jack Tarantino,’'"the - I 
union's vice president on the West Coast, 
calls attcnu'on to the fact that in the port of 

■ ■ -■ i.a
t m  • ' ■'■F -'>' mrr.atiT h e in su ra n ce  c o m ­

p a n ie s  sa y , ‘D o n ’t  J j& . :
■' b o th e r  u s  -

. .  g o t  a  p r o b l e m i a k e - i t ^ g  
it  t o  c o u r t . * S o  th a t ’s ' :

• w hat a  lo t  o f  g u y s  
ig g & tr e . d o in g ."

r San Diego alone, a half-dozen 250^, 
dippers are tied up and 100 men arer'oUt o#Vj 
work because ol canceled Protection and J 

' Indemnity' (P&I) policies.; "He-.iJjtgjests j 
k revamping the Jones A d  aa that an imptr- j 
I-rial government board would preside r— - 
'cases of sickness or injury.. a t S S S l  

r.Lit-Oc the other hand,
■ union’s East Coast vice | 
j, tomcy Joseph Orlando's father, maintains J 
, that the proposal to limit a fisherman's j 
'right to sue smacks of the "biat of boar ! 
owners and insurance companies, it’aa way s . . to economize on the people who workr 'oa • 

'-tbe deck, the people whose Bret 'they’rej 
gambling with.” — '7V*. {Qig
Some fishermen say they would be wHEag'y 

'to bear the costs of a disabiEty-incatne'ia-Y 
sure net program; others say they would j 
not. A  crewman on an Alaska joint venture ! 
boat says, "I'm against having to pay far ‘ 
any insurance myself. I thinL that’s-mere : 
the responsibility of the boat owner, l] 
understand the problems of th: boot 
owners, but tbe insurance protects them.” . 
He adds, "The guys 1 know that have been ' 
hurt have been seriously hurt and deserve to ' 
be paid off. I haven’t seen any of the abuses j 
that are being discussed these dayj?rî tr qr5 
i Another view is offered by a crewman oa - 
a Gloucester boat. Julio Pumar, who ' 
works on the draggcr Peter arid Linda, sxys ' 
he favors, the creation of a oo-fauh pirn. 
"The skipper, on this bod is my.frienil. , 
Now how do you think I’m  going to fed if I : 
get hurt and tbe only way to jet any help is j 
to sue my friend?" Pumar says he dots not J 
mind bearing tbe cost of what would prob- j 
ably be a JJOO annual premium, but he says < 
it would be easier If It were deducted from 
his crew share on a weekly,-rather than aa 
annual.' bails. : f& r Z J - fC iS L g t t . r l 
In Pumar's .view;. Use insurance coaa- 

panies are mainly responsible for the riae k  
. Uwjuia because, be says, they frequently 
have not been wQHng to pay a man’s lost 
wages when be|a,'injured. vlThey my, 
'Don’t bother us , , If yea jot a problem.’ - 
they say, hake is to court.’ So lhal'a what a ' 
lot of guys are doing."- . ,*»-.->it- ittf' 

nr*:., -Li ■ —  S n u  PoOadt ,



ur^ice ‘clrquglir threatens every facet of Americani me
Nulr! Arri.'syie country, liability Insurance P / L R T  I 
I iirnlrrlVjnArnm Mir rcnnnnilc rnln nf . * ”  
l< ill)Inn li|iTwlirii II In iivnlliililr, II* coat la 
nr ruilnmcri fed lucky lo lie paying prrnil- _ _ _ _ _ _ _
i of SCO to 1,000 pcrccnl. In Ihe flr»l story of 
series, "Insurance Drought," Al* nnllonnl 
•d lluylcs outlines the crisis and Its several

liy FltED UAV1.ES 
The Assorlnlcd Press 

In Alhnny, N.Y., closes Its doors. A Miami 
m  goes nut of business nftcr CO yenrs. The 
'iiniill I'eunsylvnnln town orders |Millco off

mon denominator In each case Is a sudden 
g "drought" in liability Insurance.

Oncn routinely purclmscil by buslnrss anil govern­
ment as protection against the economic ruin of law­
suits, llnhillty Insurnnrc tins become scarce nnil rxiien- ■ 
hIvl-. The growing list or those Iclt out In the etihl In­
cludes municipalities, professionals iikc engineers and 
architects, dny-enre centers and businesses ranging 
from large chemical companies to smull manufactur­
ers.

This crisis Is more pervasive unit Inis occurred more 
suddenly tlinn the well-publicized rise In medical mal­
practice insurance rates that have hobbled hospitals t 
and doctors. Tho drought also has different causes.

linger .Singer. Massachusetts' deputy Insurance com- 
nilssluner, snvs Ids ofllce Is flooded with cnlls from peo­
ple who cnil'i gel Insurance nr who face rale Increases 
of 3(H) percent and more.

"It's everybody from some of the biggest companies 
In the state to an Individual chimney sweep who can't 
gel coverage," he said.

The crisis (ouches all society. The New Mexico Itclnll 
t.hpior Dealers Association rslimatcs 75 pcrccnl of Its 
membership can't get or afford insurance. South Caroli- 
nn officials nre trying to persuade nn Insurer to continue 
coverage far hundreds of churches.

"I would expect the churches lo be the belter risks, 
and If (lie company starts rnnrrlliig (lie lirltrr risks, 
then other companies would follow, and wc would luive 
chaos," said state Insurance Commissioner John Rich­
ards IV.

'
Ihixliicsxcx largo anil small arc affected. hlcvo 

Kcnmmell, risk manager for O AK Corp., a chemical 
rnuipnny In New Jersey, expects n 400 percent Increase 
In Insurance costs.

Herbert Smoot, owner of Southern Missouri Towing, 
Is selling Ids six wreckers and going out of business be­
cause of a 300 pcrccnl rale Increase.

"I lust flat had lo shut them down," he said. "It’s not 
feasible when It’s a losing proposition."

The drought's Impact Is widespread. When Mission 
Insurance Co., a carrier In Californio, dropped Its spe­
cially dny-enre Insurance, the ripples rcnched across 
the country. Hundreds of doy-carc centers went hunting 
nrw pnllrlcs.

In Michigan, premiums fur dny-enre policies In­
creased an average 400 percent. "I’urenls nre being 

Continued on Page 12
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priced out of the market,” said Bill Hankins, a spokes­
man for the slate Department of Social Services.

It affects everyday life. Northeast ski operators will 
raise the price of UR tickets a few dollars to cover the 
cost of higher insurance. Denver Girl Scouts may have 
to cancel summer camp for want of coverage.

The Chicago suburb of Mount Prospect leveled Its 
popular toboggan run after its Insurer threatened to 
cancel the town's policy.

The Insurance drought follows the worst year In the 
liability Insurance industry - a loss of $3.8 billion.

Insurance executives blame the red ink on the steady 
increase In the size and scope of lawsuits. Laws expand­
ing the definition of liability and court Interpretations of 
policies have left Insurers with hefty Judgments on 
claims they say they never Intended to cover.

The industry points to a $15.8 million Judgment In 
Jackson Township, N.J.

Two insurers were ordered to pay damages for the 
slow contamination of town wells by chemicals from a 
landfill even though Its policy excluded pollution cover-

■ age, except for "sudden and accidental” Incidents.
"The courts have Interpreted our contracts to such 

an extent that we no longer know what is covered," said 
Warren Levy, a spokesman for the Insurance Informa­
tion Institute.

Insurers and their customers also are paying for 
nearly seven years of "Interest rate underwriting" - a 
. time when companies sold policies at bargain basement 
prlce3 while bolstering profits through Investments pay­
ing 14 percent or better.

Some say Insurance rates fell below realistic levels 
as competition raged for the premium dollars. When in­
terest rates dropped abruptly, Insurance companies 
were caught between shrinking investment Income and 
Soaring legal Judgments.

"The companies are not making the investment re- 
turn that had helped prop up the bad underwriting," 
said James Chastain, a professor of insurance at How­
ard University's School of Business and Public Adminis­
tration.

The losses have cut Into Insurance reserves - the 
money set aside to cover future claims. They have also 
scared away money Invested by reinsurance companies, 
foreign carriers like Lloyd's of London that basically in­
sure (*•% Insurance companies.



JIINBAll tMHIHB. 11'B tHAV. WOV»M»»W It. IM I KInsurance: An industry full of ups and downs
I'jIIIm 'c N*lfi Imuiatwe peapla 

•girr Ihrlra l i  ■ hmlnrts af npa unJ 
dawns, reacting lo Income producing 
Inlrrral rales hy rllkcr raising or 
(nwrfing premiums, Hal lb* currrnl 
dip la the Insurance re** coaster 
rldr l« surprisingly deep.This second 
sli»ey In a four pari scries. "lasur- 
•are Drwighl," r iplalM Ike reasons.

tly FRED HAYI.ES 
The Assoclat; J I'rrai

In I960, (he MOM -Jrorvl Hotel In 
(.as Vcgni. pnrtly gulled by fire ond 
rrrllnK from Ihe ib-nths of B7 guraU nrwt employers mat Injuries In 700 
other people, was able to buy a 
unique retroactive Insurance policy.

For just $38 million, a consortium 
of Insurance companies sold the ho­
tel a $170 million package to cover 
eventual settlements with victims 
and their families.

Five years later, Umes have 
changed. Dorothea Olsen of 
Kennewick. Wash., Is faced with a 
MO percent Increase In Insurance for 
her day-care center In Pasco, even 
though It hasn't had a claim In 10 
years.

•'We are faced with losing money 
that should so to teaching the chil­
dren.” she told slate lawmakers.

The (wo cases illustrate the cyclic 
nature of the Insurance business, a 
feasl-toTnmine Industry that goes 
from periods of frenzied competition 
and low rates lo tight markets and 
high prices.

Out this latest cycle In liability In­
surance Is unprecedented. Economic 
and social factors cost Insurers a col­
lective $3.8 billion In 1084 - the worst 
year on record - and dried up Insur­
ance for steady customers.

Those able to boy Insurance face 
rate Increases of >30 percent to 1,000 
percent even when they bave never

M e r l a r l n lm

Consumer ndvnrMr* like Itnlph 
Nmler say Die Industry hn* iimnufnc- 
lurnl n nUts, hut Insunwr* esmi- 
tlvra say rvrnl* nre lieyond llr lr 
nmlrol. Twenty Insurance enmpa- 
nlr* have Ixvn declared Inwdvrnt 
this yrnr, the luglirM iniioJier In II 
yenrs.

"The mood Is scared,” raid 
James Holland, an executive with 
Tire Trnvefcrs Cos.

The Insurance Industry has rWdrn 
a roller cnnslcr of cycles since Ihe |9?0s Wlicn liisiirnnce money Is  plen­
tiful, rules full f'« riunpnnle* cum- 
pete for premium dollars to Invest in 
stocks, bonds and real estate. When 
rates fall loo far and Invcs'ment In­
come can no longer support them, 
the cycle reverses end rates climb.

The latest cycle began in the late 
1970: when Insurers cut rates to lure 
additional dollars for high Interest 
Investments. Foreign Insurers, 
banks and brokerage houses, at­
tracted by the investment promise, 
entered the business.

"Tire Industry Is naturally com­
petitive.” said Warren Levy, a 
spokesman for the Insurance Infor­
mation Institute. “With new money 
coming In and everybody looking to 
Increase market share, companies 
cutrc^es."

Although the results looked good 
- the Industry recorded a net gain of 
$7 billion In 1981 - experienced 
hands began to worry.

“We were very reluctant players 
under ground rules that we knew 
were wrong and were going to lead to 
disaster,” said Holland of Travelers. 
"As long as the Investment Income 
was coming In, It was pretty hard to 
cry wolf.”

The MGM Grand story was an ex­
ample of Ihe Umes.

PART II

H m* In-u. mm' ouuimnlen, think­
ing It would tnkn years In arllle cults 
from the fatal blare, counted on prof- 
Us from high Interest Investments lo 
oPx-l Ihe cost of claims.

Instead, IM4 premiums totaled $4 8 billion.

Instead, the hotel startled Its In­
surers hy settling most rn«rs quickly n il nf rnurt. In nddllloa, llirnuglxait 
the Industry, Interest rotes fell faster 
than expected while Ihe number of 
claims, and the damages awarded, 
rose.

Hut Industry crillea aay recent 
rale Incrravi have more than corn- 
prorated for past mistakes.

"Price* are now going Into ex- 
Ireniely esmslve nrrns,* said Hob 
llunlrr, bend nf Notional Insurance 
Consumer Organliatlon. “The Wea 
that every line of Insurance In the

rvpl fur “autkbii and arrhtrolal.”
•Tradillorully we frll we could 

develop a contract that stated what 
our liabilities were and whal expo- 
aurrs we were Insuring,” said Ear­
ley. "We found rrcrnlly lhal even a 
very common understanding by us 
and our Insured hud gone ***«y by 
th* lime we got In tbe courtroom."

This uncertainly has scared Inaur- 
ers away from potentially hJgbrlsk 
customers.

Insurance for daycare centers 
was once cons'drred a "aWper.'

John Jen.iMngs, an editor with Na­
tional Underwriter magazine, said 
the industry was slow to react 
"They knew this way happening to 
them and yet it look until IMS for the 
market to turn," he said. "It should 
have turned In 1983."

Dramatic rate Increases began 
last year, yet premium Income is 
still below levels of six years ago. In 
1973, Insurers collected $8.8 billion In 
premiums from business customers.

"If you only allow for Inflation, 
the premiums In that line should 
have totaled $9.4 billion last year," 
said Sean Mooney, an economist with 
the Insurance Information Institute.

country Is falling apart is ridic­
ulous.

But while Income has remained 
atatic, losses have climbed. In 1989 
the Industry paid $70.2 billion In 
claims; last year, losses were $101 
billion. T

Rlchard Earley, an assistant vice 
president at Aetna Life and Casual­
ty, said court rulings had saddled in­
surance companies with claims they 
never Intended to cover.

In Jackson Township, N.J., for ex* 
ample, two Insurance companies 
were ordered to pay $15.8 million to 
residents suing over water contami­
nation from a leaky landfill - even 
though the municipal policy ei press- 
ly excluded pollution Incidents, ex-

Many Imme day care renters simply 
pnltl n few ritra dollars for a rider 
on their homeowners policy. Uut 
when a California company dropped 
the line, other Insurers shunned tbe 
business. They were concerned about 
reports of sexual abuse, even though 
no such claim has ever been filed.

The Industry contends It has to be 
more selective about customers be­
cause It has less money for Insur­
ance.

Under most slate regulations. In­
surers must hold $1 In reserve for ev­
ery $3 of Insurance sold. That means 
for every $1 of reserve lost, the com­
panies have to cut szles by $3. Moo­
ney, of the Insurance Information In­
stitute. said the Industry's surplus 
had fallen nearly $2 billion, reducing 
Its capacity to write Insurance.

The Industry's capacity has alio 
been reduced by cuts In reinsurance

Ainds - money provided by tflmu- 
era like IJoyd's of Innrion an J othr 
foreign companies that umlerwrll 
the risks covered by Insurance con 
panlrs.

Andre Mnlsnnplcrrr. president r 
Ihe lleliisuranrr A«*il»tion e 
America, said companies tha 
rushed Into the UJL market flv- 
years ago now are cautious. He eatl 
mated American reinsurance com 
panles had lost as much at $1 billloi 
In foreign reinsurance funds"IJoyds Is aaylng lhal II prrretv 
of Its premium Is II S. tininess aix 
that 12 percent has generated baser 
that have virtually wiped out IL* 
worldwide gain,” Mid Maisonpierre.

Ironically, there are signs the In 
duslry'a roller coaster ride alread) 
Is heading up. Insurance stocks arr 
considered a good investment 
"Earnings should be excellent In 19M 
and better In the next few years,'' 
u ld  David Well*, an analyst for 
Goldman, Sachs.

Critics like Nider and Hunter My 
the stock market forecast bac\x up 
their contention that Insurer* are ex­
ploiting the situation. But Levy of the 
Information Institute Mid. "We have 
no qualms about uylng the industry 
will be profitable again.

"The Industry that come* out of 
this will be different - a tougher, 
smarter Industry."

I
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Editor’s Note: U.S. courts have seen a growing tide 

of liability suits against manufacturers, municipalities 
and individuals. The cost of the litigation is being 
blamed In part for a severe insurance crisis. This third 
Installment of a four-part series, “Tbe Insurance 
Drought,” examines this litigation.

—
By FRED BAYLES 

The Associated Press 
Henry Lowd jokes about it. “People come from miles 
around to fall on our property,” said the executive sec­
retary for Randolph, Mass., a Boston suburb sued for 
$63,000 by a New Hampshire woman who fell at the town 
police station.

The threat of lawsuit is no laughing matter to grow­
ing numbers of municipalities, manufacturers, bars and 
others. The rise in litigation is a special burden to the 
nation’s troubled insurance industry, which suffered a 
record $3.8 billion loss last year, a loss blamed in part 
on the constant drain of lawsuits.

Insurers recorded $101.1 billion in losses last year, up 
from $70.2 billion paid in 1980. As a result, insurers have 
raised rates and cut coverage. The Impact is felt every­
where, from local government to child-care centers.

"People want to use the civil justice system to re­
solve the smallest dispute,” said Richard Marrs, head 
of The Travelers Cos. claims department. “Neighbors 
who may have had a disagreement many years ago 
might have gotten together and worked it out. Today 
they want to get a lawyer.”

Courts around the country have recorded an increase 
in the number and size of lawsuits:

• 1,580 product liability suits were filed in federal dis­
trict courts in 1974. Last year, the number was 10,745.'

• The New Mexico Public Liability Fund reported 
that of $8 million in claims paid since 1976, $6.2 million 
was awarded in the past two years.

• In 1975, New York civil courts handled 12,842 liabil­
ity cases. Last year the number reached 19,613. New 
York City paid $16.5 million in liability claims in 1980; 
this year the figure is $87.9 million. Comptroller Harri­
son Goldin has warned the city's liability costs might 
soon rival expenditures for police and firefighters.

Mark Peterson, a senior researcher with the Institute 
for Civil Justice, an affiliate of the Rand Corp., said civ­
il cases in San Francisco and Chicago involving automo­
bile accidents and "slips and falls" were giving way to 
more expensive product and government liability suits.

"These are high-stake suits that arc increasing in 
frequency,” said Peterson. “That is meaningful because 
of the risks insurance companies face."

Peterson also notes jury awards have nearly doubled 
since the 1970s.

"There arc a growing number of million-dollar 
awards," he said. "The typical jury awards have re­
mained surprisingly stable over the past 20 years. But 
the big awards are driving up the average, and the in­
surance companies worry about the average."

Many point to court interpretations that have ex­
panded the definition of liability.

"Joint and several," a legal concept rooted in Eng­
lish common law, says an Injured party may recover 
losses from anyone with some responsibility for the in- 
jury.

In recent years, many courts have held that “deen 
pocket" defendants, government and businesses wiln 
large financial resources, can be held liable for all dam­
ages even if they are only minimally responsible.

PART III

The California Supreme Court, in 1975 ind 19TB rid­
ings, held that injured parties who sharea the piamt 
could still sue another responsible party tat was only 
partially to blame.

San Diego County recently was orderex to pay $2.5 
million to a man paralyzed wner. a friend r nr missed i  
curve and rolled over. Although tne two men were 
Judged at fault fcr speeding, frinkir? and snoldne mar­
ijuana. the county, judged 10 tercern at faat for failing 
to install curve markers, had to pay aD tamasss be­
cause the driver had no insurance.

Louisiana saw liability judgments go £mn $5 million 
to $55 million ia a decade rciiowung a sate Sunremt 
Court decision teat held government liaae for defects 
occurring in anything under 13 jurnsdictim. whemier or 
not government officials knew.

Kevin Reilly, a state lecslator from Baton Enuge. 
described a large award paid to a n-nn wnae car m u  oE 
the road and hit a tree.

"The record was dear that he was deeding anc 
drinking, but the court said the tree was so near the 
highway." said Reilly. “We didn't fcnow amut than tree, 
but it didn't make any difference.’'

Reilly sponsored legislaoco that now buds the male 
liable only if it fails to correct a reported direct.

Social issues are also clamoring for neir trey in 
court. Tbe national concern over crunker arivmir has 
brought rulings, like one frcm tie Artzma Sunremt 
Court, that liquor establishments are respnmble inr ac­
tions of patrons who become mtonraied ind later are 
involved in accidents.

Hank Graham, president of the Armna Licensee 
Beverage Association, said the ruling persiaried hum u, 
sell his share in a tavern and liquor Kore.

"I'd like to have an ice cream store," ie said. “I ha­
ven't heard of anybody suing an ice cream anreyes." f— |

Plaintiffs row take alternative routes to sue state 
and local officials who are oien protectee agamic sum 
by state law.

Joe Seat, executive director of the Ten:msec VftimiCr 
pal League, said police departments were nutmety sin­
ject to federal civil rights suits over smpects' treat­
ment, police sheetings and other modem.

“Anytime we get a slaying involving a rnllcemam. tit
matter what the circumsunces. I can iuaraimee w* i____
eventually will get a civil mghts lawsuit fled.” ms sate. "  
"The officer may have been protecang an life. Pin he:  j 
going to get a civil rights sun."

A majority of defendams settle out if court. But ! 
some are beginning to fight tack. TTilliam -lemma;, get. 
eral counsel fcr the Municipal League <A Arkansas, sac 
the group had established a legal oefense urogram trer 
has won dismissals for several cases.

"Most of the time we play hardball an: fght x all L> i 
way," he said. -

But even successful legal fights are costly. Ranmolpr 
Mass., won the $65.W0 out fled by the .'**■» Hammshirt 
woman who fell in the police station. Bin die town's in­
surer spent $16,000 defeating the suit Tie company la. 
ter canceled the town's insurance.

Some states are trying to limit the size 0i  cour 
awards.
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many clamoring for change. Imurrri want lo revamp 
they way Ihry write pollclra; coniumrr advocates talk 
of more regulation; stale ofTlclala itudy ways of control* 
Hog flurtuallog Insurance rate*. Tbe final itory In a se- 
rlci, "Tbe Invurunre Drought," eaamlnea what today's 
problem* ipell for tbe future.

PART IV

By FKKD IIAYI.KSThe AitorUIrd I’rtaa 
The suddm. sweeping Impact of the nation'* I ru ur- 

ance drought has raised u 11 jinor for change.
fniurancc fitvutlvri, frightened by ledger* bleeding 

red Ink, want major alteration* In Uie way they do buil- 
net* Coruuro-** f -Ing rale Increasci of WO percent or 
more, cry fi t controls. Elected ofndalt study
*••>* la nrti* #ck the far flung Insurance industryand aituir hi* . i*k aioups grl cuvetaga

Everyone agree* ll*  May America Imurra Itself will 
be different In Ire future.

For Itu hard Far lev, one uf (hr (op underwriter* fur 
Aetna I Ifr ami Carnally t'u. twvnl vvrtila pruv# (hat 
"not all thing* nr* Imuratde

Farley aa*«l the Indmlry will he n w  cautlou* about 
II Inwiira Kten »vmc irnlh'tis cwtlmiteia In hl*h

• tik sump* like iitunlclpallllas, da* cat* irulcis and
• heinkal companies lllty »utlef

••You've got la view a risk with an eye that even ll* 
S.ssl got • aiv going |n I* left Uddlog the bag," he »»M 

Vkanm |«•%>. g n-'h smart f»H ||.e ImmarM* MU 
matlon Instllutr. foresees a lime when more Insurance 
companies will limit hu«ln*M lo specific arras Where
man* ivmpsitlr* *•*•«» litminl iiiiinliljMliIlH mie ion 
f-M| mat ••«*»* #• M Ihmimh* tulvlr N • till a l.wu.il 
lyiUm Aim.II.n Irwtiii* limy spvt lalue In |»m. o lul.ll

"blast vuuipanka rlr ll)l»g to ptmt-U 0 IliatUI

place across the board," atld Levy.
Insurers r.re redefining what lb-y will and will nol 

cover. Some want legal cost* Included In liability limits. 
Tough new rxclus'nna, such as environmental risks, are bring larked onlo pollclra Hut lire Mggrat move for 
change Involvra lire luillon uf llmr

Moal pullcira cover claims un an occurrence basis: a 
manufacturer sued tulay for a luss Ihst happened In 
1HS would be covered by whoever held Ihe policy that 
year.

Insurer* aay ihla leave* Ihem vulnerable to the past, 
I»lnllng to ailK*«|o« mils lhal have bren filed two lo Ihii-edr. a.lra aflrr a |s»lley was willlrn

The Induvlry wanls irgolaluia to approve "claims- 
node" policies llial lid J Insurer* liable for claim* filed 
only during llw lime a policy Is In furre.

tills change allow a |ii«uirll lo look (0 III# |Uil Sivtl 
permit, Instead of Ihe uncertain M int, lo aet ratri 
bated on a ithwv prrdleInbto rlik.

Dude* lh<> pirmtl system, a soil hy a ship* aid work- , or csioMcd |,i osttjsliw hi Ilia |S>04 would (all on I ha ( 
shoulders of Ilia company II.at wiulo ll.o liuumiM* 30 
years ago. when Ihcr* wti no knowledge of ihe putcnllsl, 
plold, mi will* asU-thu |

UimIm (It* * linns*, lit# i taliil \»nnld In* w i mad by llw* ,
Krirnl Insurer, who. knowing of Ihe polmllai Cm gchet- 

* stills, would hav# charged a higher premium lo cov- St (hahlghrt ihk
|Im| hsohuivI •Jim-wlas tsaiH so. I. a Stsilrh m<M 

La.c lUiluiiivI* and ilaliuatds In li.u wU ll hlHh il«k
I u i I m iiv i * i  m u  im  l*«i*ci l . u i  lo u . i  ...» •>

"All llui I* |u gel p<tJnlablltl),' »-wl |U. |

bead of the National Insurance Consumer Organisation. 
"There's predictability for the companies, but rr.uch 
less prediclubilily for the consumer."

Consumer advocates like Hunter and Ralph Nader 
say stale regulators must be wary th.it Insurers may be 
ovrrslotlng tndu/'a problems to leverage on advantage 
In the future.

"State regulators must do some investigation and for 
once nnd all tell people the truth," aald Nader.

Nmlrr nlvi thinks gumnilirnl sImjuM Inkr a grralrr 
rule III arrlug Ibut high risk groups can grl Insurance. 
He rrtuminenili federal bucking for some high rlvk in­
surance pools. Ironically, some of his concerns are ech­
oed by tin* huuirnnct? Industry.

James Holland, head of The Travelers Companies' 
Casually-I'roper I y Division, feel* govermnrnt must wmk with tin* Industry lo catahllin such Inaiirnure
p—il*

"Companies individually can't respond In this piutr- 
leni," snld Holland "It has lo bo some eollrrllve action 
aiiwl uivli r onuin bails llial will nut ripusa us In anlllrusl 
altegHlbHia."

S«m Is n lai»liH-*s gotemnml parliwriblp was icvnil- 
ly funiiiil In New llatupslilir, wltcir 24 lusurrrs jnlunl willi llw* >lnlc In pnniiln limmmi-* In tiumlcl|Mllllw«, 
d<«| in ia i riili'is uml Imus Ilia giuop pars |ivmlnin* '0 
putrid alnivu tha iiiaikcl lata

Oilier group* aro b«>kiug fur alternatives la prlvala 
liiMimiteV Mnuy stales, l.tud eillca ami siiwl.tr »vui|m- 
lilit  an abi.nli still bum nl baking *• I ail-lo It uni* In 
m irr ikdmlla) claims Smaller munh Ipsllllra In ■( 
len«l l i  slntn have fmnirtl Instilnnre |vvls and mm* 
menHuMnliii llwtti
•null |.|W|| l<4*M lnJ luUrd IVlUm I'lilJ iln.I.I*.( I*«i». ltl.(Mi it I •nil lU: HiiMib 1|-mI Ii .mii .......... • I- I.. 1**11-*in 14.1.1 III*III) fiuu 1.1 1-mnoan* ll-inj kl*llJa». -n >l|l.ul

with the North Carolina League of Municipalities, docs 
not see savings for membera of a pool his organization Is 
establishing. "Uut It may be belter limn no Insurance at 
all," he said.

While some look for alternatives to commercial in­
surers, state officials ore hearing calls from cunsuna-rs 
for closer scrutiny of the Insurance Industry.

Hunter, of Ihe National Insurance Consumer Organ!-; 
satlon, said rrgulalion of Ihe Industry was poor.liumrniMr «vmi|Miilm Iiiivi* la in irKulntnl id Hi** 
sink- level since lbe end of World W’ur II In nnuiy 
slates, Hunter said, tbe Insurance d«pailiiirnU, nnl- 
numbered nnd outgunned by Ihe Inturuiicc livluslry, uf- 
Im nildier-alump rate Inc reuse* and changes In rover- 
age.

"The states are clearly understaffed and without the 
* B|N-i|i-ncr In rnfiari- tin* law," lie anhlM.il yIiiimI limunm e t'liiniiiUshiiri lalwiinl Mulil, 
an ulllcer willi Ihe Nulniml AswalulMl ul liuuruikr 
Cummissioiirrs, ugrml Hu* quality of regulation varinl 
from tlnle In slnlp Tiidmil w.lli lhal, bn saU Ids mg.ml 
inlloii was selling up a cummilri nrUmk tb.vt will allow 
slides In cnmpmr notes and ctenle mote i-miiuimi rsgu- InlloiiiMold n kikiwlnlgul lhal iraulnlma •ImtiM luvtn 
•I. pp. d III winii liumaiHi) tales l il l Ivlnw leallili.' li v 
da lit Ihu cuily IMUs. a tael Uml Is bbminl In |m i( lor 
Ihe i mictd pioblrms

Hul Im caidliMieil that Hghlcr legid.dnm in llu- lidmo 
lulglil lup ili* si nil* lillliniUslmH* !•* ibmmal lil|-lu | 
tales if Insuicis chop Ihem (no low agnln

"II U dllltnilt ta say tn a iiulnr«« Hint ym' «l»idd
pa* iimh- m  hum•»••• e " In* mU M-i* l| I- hn moli 
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LIABILITY I N S U R A N C E :  
W R E S T L I N G  W I T H  A T H O R N Y  ISSUE

In the past year, states, local governments, 

and private businesses have found it increasingly 

difficult to obtain or afford liability insurance. 

Cities, states, physicians, and hospitals, among 

others, have seen dramatic increases in their 

liability insurance rates. North Dakota estimates 

that liability coverage for its Department of Hu­

man Resources will increase 219 percent, from 

$453,346 to $1,446,133 during the 1985-87 bienni­

um, as compared to the previous biennium. 

Specialists in some parts of the country are 

seeing their medical malpractice premiums climb to 

more than $50,000 annually.

Small businesses, long distance truckers, di­

rectors and officers of corporations, owners of 

gasoline stations, grain elevator operators, and 

colleges and universities are examples of others 

facing huge increases in liability insurance pre­

miums. Child care centers are finding it dif­

ficult to buy insurance in light of an increase in 

sexual abuse claims. And many waste dump opera­

tors cannot find a company to insure them— a 

serious problem, as insurance is usually a license 

requirement.

Roots of the Problem

Several factors in combination have led to 

today's "crisis" in liability insurance afford­

ability and availability. While there is some 

difference of opinion on the extent to which each 

contributes to the problem, the following are the 

most frequently cited factors:

• A drop in the return on investments made by 

insurance companies. In the late 1970s, 

when interest rates were high, insurers 

eagerly wrote policies and invested the 

premiums. The competition for business

IContinued on page 2)
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L IA B IL IT Y  IN SU R A N C E  (Continued)
drove down the price of insurance, but the 

claims continued. As the return on invest­

ment dropped with the rate of inflation, 

losses in the insurance industry have 

mounted. In the past two years, companies 

lost more than in the previous 2b years.

• Excessive damage awards. A small per­

centage of cases account for the bulk of 

dollar payouts. Whereas settlements for 

more than $1 million were rare just five 

years ago, such high settlements are some­

what more common today. For example, a 

swimmer who became para’vzed after diving 

in the surf at a town . jv:h won a $6 mil­

lion judgment against the city of Newport 

Beach, California, earlier tnis year. 

Large awards for pain and suffering often 

result in high settlements. Some also ar­

gue that the collateral source rule results 

in excessive awards. This rule forbids the 

introduction of evidence that the plaintiff 

is already receiving compensation from 

other sources. Thus, a patient may receive 

compensation from more than one source for 

a single element of loss, such as medical 

expenses.

• Increased uncertainty about the number and 

size of future claims and awards. In re­

cent years, insurers have seen more and 

more plaintiffs successfully sue either for 

events which took place many years ago, 

whose harmful effects are only now coming 

to light (e.g., leaking toxic waste sites), 

or for which claims were once virtually 

unheard of (e.g., sexual abuse claims 

against operators of child care centers). 

As insurers find it increasingly difficult 

to accurately predict the nature of their 

clients1 liability, they are more and more 

reluctant to assume such risks.

• High administrative costs. Estimates are 

that only 28-40 cents of each medical mal­

practice premium dollar ultimately goes to 

injured parties. Administration, claims 

evaluation, and litigation costs, including 

plaintiff attorneys1 contingent fees and 

defense attorneys' hourly fees, absorb more 

than one-half of each medical malpractice 

insurance premium dollar. Similar figures 

apply for much of the liability insurance 

ma rket.

Several additional factors have exacerbated 

the liability insurance problem for state and lo­

cal governments:

• The doctrine of joint and several liability. 

This doctrine allows a plaintiff to sue any 

or all of the possible defendants for the 

full amount of his damage. Although a 

plaintiff cannot collect more than his le­

gally determined damages, he may collect it 

from the defendant with the most resources 

or the "deepest pocket," irrespective of 

that defendant's degree of fault. This rule

often works against governments because they 

are always considered deep pocket defen­

dants. For example, a city which is found 

to be 10 percent at fault in an accident may 

have to pay all or most of the damages it 

the other defendants have no resources.

• Loss of sovereign iumunity. Under the doc­

trine of sovereign immunity, which is 

derived from an ancient English common law, 

citizens cannot sue their own government. 

This doctrine has been eroded substantially 

over the years as a result of federal and 

state legislative and judicial actions.

Potential Solutions

Proposed strategies for dealing with the 

liability insurance problem fall into three cat­

egories: 1) those that involve tort law revi­

sions; 2) those that require administrative re­

forms; and 3) those that may be taken independent­

ly by the states. Table 1 summarizes categories 

of insurance liability bills likely to be intro­

duced in upcoming legislative sessions.

Under the heading of tort law revisions, the 

following proposals are frequently mentioned:

• Amend the joint and several liability rule 

to limit the liability of deep pocket defen­

dants where their percentage of fault is 

relatively minor.

• Change the collateral source rule to allow 

evidence to be introduced that the plaintiff 

has received compensation from other 

sou rces.

• Establish pretrial panels to encourage early 

settlement and weed out frivolous claims.

• Place limits on the amounts recoverable; 

these limits may be placed on the total 

amount of an award or only on the amounts 

recoverable for non-economic losses, such as 

pain and suffering, disfigurement, impair­

ment of quality of life, or punitive 

damages.

• Permit courts to allow structured damages—  

damages paid in installments throughout the 

plaintiff's period of disability, up to a 

lifetime--in lieu of lump sum awards.

• Regulate the contingent fee arrangements of 

plaintiff's attorneys.

Administrative reforms may include the 

following:

• Require insurance companies and self- 

insurers to submit basic information on 

their liability experience to give states a 

better understanding of the frequency and 

severity of claims and the adequacy of pre­

miums, as well as provide feedback on the 

effect of enacted legislation.

(Text con tinued on page 4)



T A B L E  1
SILLS DEALING WITH LIABILITY INSURANCE LIKELY TO BE 

INTRODUCED IN UPCOMING LEGISLATIVE SESSIONS* 
November 1905

STATE
TORT LAW 
REYStON

NSURANCC
reOA-ATlON

Alabaru
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia**

Hawaii
Idaho**
Illin o is**
Indiana
Iowa

Kansas 
Ken tuck;/ 
Louisiana 
Maine 
Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Hlssourl

Montana
Nebraska**
Nevada
New Hampshire 
Hew Jersey**

New Hexico 
New York 
North Carolina* 
North Oakota 
Ohio

Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina

South Oakota
Tennessee
Texas**
Utah
Vermont

Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming**
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Hay consider Insurance code rev ision .

Created special commission on property/casualty insurance.

Abolished co lla tera l source rule for  MedMal claims (1985). 
State has authority fo r  Joint underwriting.

Insurance code scheduled for rev ision  in 1987.

May propose c it izen  advocate fo r  Insurance board.

Capped punitive damages In MedMal claims (1985). 

Awaiting court test o f  cap on damage awards.

Created MedMal and l ia b i l i t y  Insurance task forces .

Insurance Insolvency statute enacted (1985). 

Moratorium on Insurance cancellations 1n place.

Order prohibiting mid-term Insurance cancellation s.

Hay prohibit mid-term cancellation  or rate Increase. 
Currently reviewing Insurance Investment ru les.

Major rewrite o f  Insurance code (1985). *

Insurance code may be recod ified .

3111 may give increased authority to Insurance Commissioner.

* Based on a survey o f state legislatures conducted by the National Conference o f  State Legislatures, November 1985.

••Study o f  possible tort law revisions in progress.

D efin itions:

Insolvency/Guaranty Funds: actions taken to protect claimants from insolvency fa ilu re  o f  insurance companies. 
MedMal: medical malpractice.
Prejudqment Interest: assessment o f  Interest as o f  the date o f  the f i lin g  o f  the claim.
Structured Awards: allows defendant, to pay a claim over a period o f  tlme^



L IA B IL IT Y  IN S U R A N C E  (Conclusion)
• Prohibit midterm cancellations of policies 

unless the risk has demonstrably increased 

and direct companies to give policyholders 

more notice of intent to cancel.

• Allow insurance companies to write policies 

on a "claims made" rather than on an "occur­

rence" basis. Occurrence-based insurance 

holds the insurance company responsible for 

claims resulting from treatment rendered 

during the coverage period, regardless of 

when the claim was filed. Claims-made based 

insurance holds insurers responsible for 

claims filed only during the coverage year.

Independent actions that states may take to 

control their liability insurance costs include:

• Reassert, wholly or partially, sovereign/ 

government imnunity and extend this immunity 

to local governments,

c Improve risk management in order to reduce 

the likelihood of claims.

t Self-insure instead of buying liability in­

surance from third parties.

An Example from Medical Malpractice Insurance

A crisis in the availability of malpractice 

insurance inspired reform legislation in almost 

every state ten years ago. Many of the strategies 

outlined above were enacted at that time to deal 

with the crisis. These reforms were meant to en­

courage settlements before trial, to limit 

recoveries, to improve quality of care, and to 

alter the legal process.

State legislation was effective in solving 

malpractice availability problems, but the effect 

of tort reforms on claims and recoveries is far 

less clear.

Economist Frank Sloan of Vanderbilt Universi­

ty, who analyzed the reforms' impact on malprac­

tice premiums, concluded that "the empirical 

results of this study give no indication that in­

dividual state legislative actions, or actions 

taken col’actively, have had their intended ef­

fects on premiums."

Dr. Patricia Danzon of Duke University an­

alyzed malpractice claims closed by almost all 

insurers in the mid- to late 1970s. Her conclu­

sions were:

• Limits on the dollar amount of awards, in­

cluding caps and provisions for periodic 

rather than lump sum payments, appeared to 

cut average settlements by 2b percent, to 

raise the proportion of cases dropped from 

43 to 48 percent, and to reduce slightly the 

share of cases going to verdict.

9 Relaxation of the ban on introducing 

evidence of collateral sources of compensa­

tion available to the plaintiff appeared to 

reduce settlements, although the statistical 

significance of this finding was low.

• Limits on attorneys' contingent fees cut 

average settlements by nine percent, some­

what raised the number of cases dropped 

without payment, and slightly reduced the 

percentage of cases going to verdict.

As legislatures tackle the thorny issue of 

controlling liability insurance costs during the 

upcoming legislative sessions, they need to care­

fully weigh the expected benefits of actions which 

may reduce the ability of defendants to sue, cap 

awards, limit attorneys' fees, or involve expen­

sive or cumbersome administrative actions.

NCSL Contact: Barbara Yondorf, Denver.

Editors' Note: This Is the first In & two-part series on the ilaotilty Insurance problem. The second article, which will appear in thr januor// 
February 1906 edition of The Fiscal Letter, will take a closer lco< at tne 
effectiveness of different strategies in controlling liability insurance 
costs.

A  S P Y  IN O U R  M I D S T

Who was the most famous legislative fiscal 

staff member in the country in 1985? He was 

written up in the Wall Street Journal, the major 

news weeklies, wire sirvice stories, and even nad 

his name mentioned in Chinese newspapers. Many of 

his colleagues may not have realized that an 

apparently meek, mild-mannered economist who 

attended several NCSL meetings in 1984 was a 

notorious agent for the Russian KGB.

The person who received all of this attention 

was a 33-year-old revenue estimator for tne 

Legislative Fiscal Office of New Mexico, Eawa 1 
Howard. Late last summer, just as the fBI was 

about to arrest him, he managed to escape. He is 

now reported to be in Moscow.

It seems that Howard had been trained by tne 

CIA to serve as a contact with one of our most 

valuable Russian undercover agents. When testing 

showed that Howard was taking drugs, the CIA fired 

him, but it reportedly helped him to obtain a 

position with the New Mexico Legislature. Press 

reports suggest that the CIA treatment of Howard 

led him to divulge secrets about their operations 

to the KGB.

During his two years with the Legislative 

Fiscal Office, Howard appeared to be just another 

employee. In retrospect his colleagues noted some 

strange behavior, such as a preference for using a 

public pay telephone in the capitol rather than 

his office phone. He sometimes disappeared for 

extended periods while attending meetings out of 

town, including the 1984 NCSL Annual Meeting in 

Boston.

Some people may think that legislative fiscal 

staffers tend to be dull, but the Ed Howard story 

suggests otherwise. The Fiscal Letter plans to 

report more human interest stories in the future 

as they come to our attention. Anyone with 

additional details about Ed Howard is urged to 

contact The Fiscal Letter and the Federal Bureau 

of Investigation, not necessarily in that order.



THE K IPL INGER WASHINGTON LETTER
Circulated weekly to business clients since 1923— Vol. 63, No. 9

T h e  K ip l in g e r  W a s h in g t o n  E d it o r s
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Dear Client: Washington, Feb. 28, 1986.

At last, a little GOOD news on business liability insurance:
Some relief is in sight. Not MUCH for the time being, but some, 

enough to indicate that the worst may be over...a shifting of the winds. 
The day of wholesale lawsuits over all kinds of "wrongs" may be ending.

We've been looking into the situation in a number of key states 
where the legislatures are already working up a wide range of remedies. 
Note that most of the activity is in the states. Congress isn't expected 
to vote anything, in spite of hearings and publicity in recent monchs.

New liability laws are coming in many places to curb the mania
to file lawsuits... provoked by the huge awards dished out for injuries.

These are most active: N.H., Conn., W.Va., Mich., 111., Colo,
and Calif. But changes in current laws are now expected in 29 states.
And legislatures in a few others will probably jump on the bandwagon.

Here are changes that top the list so far:
Joint liability. Repeal or easing of laws that require payment 

of all damages by someone who's only partly at fault...if other parties 
who are primarily to blame can't pay. Some 13 states working on this.

Limits on lawyers' fees. About 12 states are going to regulate
contingency fees that sometimes eat up 40% of the awards or settlements. 
Legal fees are already regulated in one form or another by 22 states.

Limits on vague damages such as pain & suffering, anxiety, etc.. 
Legislatures want to cap what can be paid for hard-to-measure injuries.

Same for punitive damages...require greater proof of fraud, 
malice, willful and wanton action. These are subject to abuse today.

Compensation from outside sources. Some 10 states are studying 
ways to reduce awards when an injured person is also getting something 
from another source such as job-injury pay. Make awards more realistic.

Tighter laws on negligence. Stricter definition...to curb suits.
Relief for bars & restaurants. A ceiling on damages against them 

to help such places buy insurance...now often unavailable at ANY cost.
Instalment payment of damages...rather than a required lump sum.
Plus other wrinkles to ease the current situation. Many states 

are likely to copy those around them, thus eventually fleshing out laws 
that will go a long way toward curbing abuses. But this will take time.

Meanwhile, this advice from several states...to those businesses 
having trouble on insurance: It isn't wise to "go bare"...run the risk
of injury and damages with no insurance. Call your state commissioner. 
Frequently he can steer you to a firm that will supply liability coverage 
at a rate you can afford...or suggest some alternative to "going bare."

Premiums are high, and probably are headed higher before long.
But relief IS ahead. And that's encouraging. We'll watch it for you.

COPYRIGHT 1WM5THE KIPLINGER WASHINGTON EDITORS. INC.
QUOTATION NOT PERMITTED. MATERIAL MAY NOT BE REPRODUCED IN WHOLE OR IN PART IN ANY FORM WHATSOEVER
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insurance firms blamed for rate crisis
By RICK SEJraiT 
Th* Hews Tribune
O L Y M P I A  —  Insurance companla art 

largely lo blame fo< rising liability loiur- 
aocc rate* aod widespread Insurance pol­
icy cancellations, according lo a alala 
legislative report Issued today.
"Io far loo many eases, people ar* 

being victimised by a (lan! Industry fac- 
in j a criiia of Ita own making," concluded 
lbe btpartUaa Joint Study Commlltea on 
Iiuuraoct Availability and Affordability.
TVe five-member group waa cbalred by 

Stale Insurance Commissioner Dick Mar- 
quardL
TVe report come* >a U>« becla of a

commiltee bkartng lata I art month at 
which insurance company aiecutlvea 
complained about mounting legal coata, 
multi-million dollar court Judgment! and 
unpredictable coveraga rtaka.
in Ita report, lbe committee, which 

made aeverat recommendaUona for legla- 
latloo, called (be problema wlthJn the In- 
aurance lodualry a crlala, ona which waa 
expected to last through 1991.

But the committee laid the bulk of the 
blame at the feet of the Inaurance com pa­
nt ea.
At alx public meetlnp held ,’iround the 

stale Ihla fall, the committee beard from 
hundred* of people, score* of w hom "told 
of being hit by ibarply Increased Insur­

ance coals or of not having Insurance 
available at any price," reported Ute 
committee.
Among thoee Uglifying were chlld-care 
providers, doclora, nur»e», restaurant 
owner*, trucker*, local public official*. 
Installer* of wood itove* and tow-lruck 
operators.
Some are caught In a "calch-11" illua- 

Uo:i of being required by law lo carry 
Insurance but unablo lo buy It at any 
price, Uit committee reported.
And committee member* learned that 

governments, which musl itay In builnea* 
regardless of Inaurance availability, "art 
forced to function wllh dangeroualy low 
amounts of protection or wllh oo protec­

tion at all," Ihe member* said they dla- 
covered.
Tha root of Ihe problem, Ihe committee 

concluded, originated wllh Inaurance 
companies engaging In "caih-flow un­
derwriting” In which they lowered rales 
(o win premium dollar*, which In lum 
were Invested at (he high Interest rale* of 
(he early ’1C*.
"Sound underwriting and InvalmeH 

practice* ... were either Ignored or 
glo«*ed over In favor of a oolck return," 
concluded Use commiltee. insurance ex­
ecutive* said they were forced (o cut 
ratea In order lo remain compellUva.
Tha report also died tha rUIng number 

and cuil of court cases a* contributing lo

the problem. One Urge company told Use 
committee lhal lo 1971, tlx doctor* per 
100 were being sued annuity. By this 
year, the raUo had grown lo It per 100.
The same company reported that legal 

costa for defending doctor; hax risen 
from III per 1100 In claims In 1150 to 
}SI per 1100 this year.
The commlllc-e mad# several recom­

mendations for leglslatloo, Including:
• Expanding high-risk Insurance pools 

to Include liability Insurance.
• Requiring companies to give 110 

dayi' nolle* to agenla and broker* prior

Continued on Page A-<
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introduction •

Six public meetings were held by the Joint Study Committee on Insurance 

Availability and Affordabi1ity to gather information on the current 

•insurance crisis" affecting Washington and the rest of the country. In 

the interests of readability, this report of the committee has been kept 

short. For readers wanting more detail, the appendices address various 

aspects of the problem in some depth. Copies of draft legislation, case 

histories and other reference materials are being prepared by the 

Insurance Commissioner’s Office.

Five of the six meetings - held August 1 in Wenatchee, August 9 in 

Yakima, August 14 in Bellingham, August 21 in Spokane and September 11 in 

Seattle - were scheduled well in advance, to hear from people wanting to 

comment on any insurance problems. Testimony was sought specifically on 

day care liability, restaurant and liquor liability, insurance for 

long-haul trucking, insurance for local governments and insurance for 

non-profit agencies.

The sixth meeting, held October 21, was set after the insurance industry 

failed to offer substantive testimony at the first five sessions. 

Officials of 12 companies were invited to appear and give their views on 

the insurance crisis as well as on specific cases involving their firms. 

Eleven of the 12 companies invited sent representatives to the meeting. 

This report summarizes the committee's conclusions and recommendations.



REPORT Of THE SPECIAL COMMITTEE OH INSURANCE AVA1 LAB IL JTY
AND AfFOROA81UTY

The Insurance Crisis - An Overview

The fact that a crisis does exist in the insurance market 1s apparent to 

anyone willing to even briefly examine the problem. The number of people 

directly affected by the rising cost of insurance or the lack of 

availability of certain types of coverage seems to grow every day.

While it is difficult to determine just how serious the problem will 

beco<ae and how long it will last, most Industry observers feel it will 

continue at least through 1986. How severe Its effects will be on our 

society, on our economy, will depend a great deal on what actions are 

taken, by legislation or regulation, to ease it.

The inability to obtain adequate, affordable insurance coverage deeply 

concerns many people. It 1s an emotional Issue, one often colored by 

subjective viewpoints and misinformation. Insurance underwriting may 

involve speculation as well as science, and many factors 1n the current 
crisis are not easily measured or verified.

The greatest problems of cost and availability exist in the commercial 

insurance lines, which refers to property and casualty coverage provided 

to business, professional people and governments. The comnercial lines * 

are distinct from the personal lines such as auto or homeowner's 

insurance, which are property and casualty coverages provided to private 

individuals.

The Insurance Code states that the business of insurance is "affected by 

the public interest, requiring that all persons be actuated by good 

faith..." The public interest is not being served by the commercial 

insurance underwriters. It 1s clear that the property and casualty 

companies are not meeting the needs of business and government. In fact, 

the ability of business and government to function normally is being



severely curtailed, and in some cases their very existences are 

threatened. Many businesses and branches of local government are going 

without insurance coverage or are facing 200 to 300 percent increases in 

premiums for coverages with dangerously low liability limits.

How Old It Happen7

Property and casualty insurance goes through cycles, with convetltlon 

during profitable times driving prices low and a tight market forcing 

prices high. The cycle often depends on outside factors, such as 

interest rates on investments or an unanticipated rise 1n the number or 
size of claims. The highs and lows are more extreme In the commercial 

insurance lines than 1n personal lines such as auto or homeowner's 

Insurance.

Ouring the past few years, insurance companies engaged 1n "cash flow 

underwriting' (see App. A), competing for every premium dollar. Lower 

premiums were used to get cash quickly and invest 1t at the high Interest 
rates then available. Sound underwriting and investment practices, which 

are the bedrock on which the insurance Industry was built, were either 

ignored or glossed over 1n favor of a'quick return.

Price wars violate the Insurance Code (RCW 48.30.240), but policing the 

commercial underwriters to see that proper rates and forms are used 1* 
the Job of the Examining 8ureau. The Bureau, established by the 

Legislature (RCV 48.19.410) as a self-pol1c1ng ara of the insurance 

conpanies, has been limited to property Insurance. While rates oust be 

filed with the commissioner's office before they are used, the * ratchdog- 

role was assigned to the companies, acting through the Examining bureau. 

From time to time, the commissioner's office has requested funding for 

field rate Investigators so the commissioner could do his own rate 

examinations, but these requests have always been denied. The committee 

believes the commissioner's office should be authorized, and staffed with 

rate investigators, to be sure filed rates are actually being used.



During the height of the price war, so many filings came In that would 

have permitted even lower premiums than previously allowed, that the 

coomissloner's rate analysts had to adopt a standard form letter of 

denial. For practical purposes, however, there is no policing mechanism 

to assure that only approved rates and forms are actually being used 1n 
the field.

The Capacity Crunch

The consumers are now paying the price for the insurers' drive for 

investment dollars. Today's comparatively low interest rates and new 

restrictions imposed by the "reinsurers," the International companies 

that in a sense "insure" the insurance companies, have forced a halt to 

cash flow underwriting. The commercial insurers now find their ability, 

or "capacity" to provide coverage, severely limited. The "capacity 

crunch" and the key role played by the reinsurers is described in 

Appendix B.

Growth of Court Claims

Compounding t-he current crisis is the long-term growth in the number and 

size of lawsuits companies must fight. One big insurance firm with long 

experience in liability coverage told the committee that in 1974, six 

doctors per 100 were being sued annually, but by 1985, the ratio was 15 

per 100. Defense costs for that company rose from $12 per 5100 in claims 

paid in 1950 to 558 per 5100 in claims paid in 1985. Evidence given the 

corrmittee pointed to court actions and legislation which increased the 

number of lawsuits and cases in which a defendant could be held liable. 

Significant growth in the size of jury awards during recent years was 

also shown.



The Need for Coverage

While the Insurance market has been hit by such cyclical financial 

turmoil before, never has the "low point" been so low. The current 

crisis 1s the worst 1n the memory of those now In the Insurance 
business. Unfortunately, the insurers seem determined to solve the

i
problem, which they created, by sudden and drastic action that places 

often Intolerable burdens on business and government.

For some businesses, Insurance is an absolute necessity —  required by 

statute or regulation as with truckers, contractors and escrow 

companies. They are 1n a "Catch 22." The law requires insurance, but 

for some, insurance is not available at any price.

For most others, it is a practical necessity. Without Insurance, or with 

inadequate protection against catastrophic loss, many businesses must 

severely cut back operations or simply close their doors. Governments, 

on the other hand, cannot "go out of business" but are forced to function 

with dangerously low amounts of protection or with no protection at all.

Resources of the Regulator's Office

While the insurance industry was going through the turmoil of cash flow 

underwriting from 1981 through 1985, more than one-fifth of the Insurance 

Commissioner's staff was cut. During the same period the number of 

authorized insurers increased by 132. More companies meant more 

premiums, more agents and brokers, more policy filings, more rate 

filings--a huge increase in paperwork. This required the commissioner to 

put proportionately more people onto the "paper pushing" end of the 

system (See App. C).



RECOMMENDATIONS

The committee unanimously adopted the following recommendations to enable 

the insurance commissioner to exercise rnoru effective regulatory control 

of the insurance industry, to provide a means for guaranteeing Insurance 

availability, and to prevent abusive marketing practices by insurers.

1. The Legislature should make sure insurance is available to those 

needing it by reauthorizing and expanding the FAIR plan. The FAIR 

plan, also known as the Washington Essential Property Insurance 

Inspection and Placement Program, would be expanded to provide 

liability insurance. The general idla behind the FAIR plan for fire 

insurance and the assigned risk pool for high-risk drivers auto 

insurance, both of which have been functioning for many years, is 

assuring that coverage is available for all.

2. The Legislature should adopt a new law requiring companies to give 

120 days notice to agents and brokers prior to cancelling agency 

appointments. This would prevent insurers from arbitrarily and 

indiscriminatively cancelling contracts with agents and brokers, 

thereby eliminating coverage for large blocks of policyholders.

This new law would give agents and brokers more latitude in getting 

cancelled policyholders new insurance (See App. D).

3. The Leqislature should adopt a new method of funding the Insurance 

Commissioner's Office that would tie the amount of funding to the 

level of activity in the insurance industry. This would provide 

more stability for the regulatory staff, assuring staff cuts would 

not occur at the same time more industry control is needed. Funding 

should allow the hiring of six field rate investigators and two new 

rate analysts that are needed to enable better monitoring. With 

only three rate analysts and no field rate investigators, the 

commissioner now must rely on information supplied by the 

companies. Funding should also allow restoring six positions in the 

commissioner's consumer protection office lost during the budget 

cuts and provide supporting staff for the new personnel (See 

Appendices C and E).



4. The Legislature should require Insurance companies to no t ify  

commercial po licyholders of the reasons why th e ir  po lic ies  were 

cancelled or not renewed. Current law requires Insurers to do th is  

for policyholders in the personal Insurance lin e s , and the law 

should be extended to cover a l l  commercial p o lic ie s .

5. The Legis lature should amend ex isting law to improve the a b i l it y  of 

insurance companies to comply with statutes on cancellation and 

nonrenewal of insurance contracts. This would Involve U n ited  

changes to a b i l l  adopted during the 1985 le g is la t iv e  session that 

required insurers to give policyholders more notice of cance llation 

or nonrenewal (See App. F ).

In addition to the recommendations to the Leg is lature , the committee 

unanimously recommends or endorses the insurance commissioner's actions 

in the fo llow ing areas:

1. The committee recommends that the commissioner return to 'P r io r 

Approval* on commercial rate f i l in g s .  The committee recognizes that 

while the commissioner has the authority to do so, more s ta ff is 

needed to implement i t .  This action would asr-ure that the 

commercial insurance rates are fa ir  and thoroughly "checked out* 

before they are used.

2. The committee endorses the current regulatory action by the 

commissioner to narrow from 40 percent to 25 percent the 

"judgmental" factor allowed companies in adjusting commercial 

insurance rates above and below the f i le d  rate .

3. The committee endorses the commissioner's recent adoption of a 

regulation p roh ib it in g  insurance companies from cancel l in g , f a i l in g  

to renew or denying homeowner po lic ies for the Sole reason that day 

care fa c i l it ie s  are being provided in the home.

more -



In add ition to the foregoing recommendations and endorsements, the 

committee is  taking the fo llow ing  d ire c t action .

The committee has begun setting up a Legal Action Task Force to review 

and co llec t data relevant to Washington's experience in  tort law, and to 

recommend any changes needed to improve the a v a ila b i l it y  and 

a ffo rd a b ilit y  of l i a b i l i t y  insurance. Based on testimony received by the 

committee, some reform of Washington's to rt law appears to be needed.

The committee, however, has neither the lega l expertise to judge to rt 

reform proposals, nor enough facts pertinent to Washington's experience 

to make informed recommendations of appropriate le g is la t iv e  action ,



APPENDIX A

Cash now  Underwriting ,

Cash flow  underwriting had Its  roots 1n the runaway In f la t io n  that peaked 

1n the la te  1970s and early  1980s. Federal d e f ic its , the o i l  embargo, 

“guns and butter" financing of the Yletnam War —  whatever the reasons 

fo r In f la t io n , they can also be assigned blame as the root causes of the 

current dilemma. The excessive In fla t io n  led to excessive interest 

rates , which 1n turn led to the excesses of cash flow underwriting which 

resulted 1n the excessive measures being taken now by Insurers against 

po licyho lde rs .

In the la t te r  h a lf  of the 1970s, in f la t io n  pushed interest rates to 

unprecedented he ights . Insurers began moving away from the ir 

t r a d it io n a lly  conservative investment philosophy in favor of the 

short-term high y ie lds  that became availab le during those years. This 

practice picked up momentum and, by 1980, the insurance industry was 

engaging in  a mad scramble to obtain premium income for the primary 

purpose of re investing i t  at the high interest rates. Sound unde ivriting 

considerations were glossed over or ignored in the rush to increase the 

cash flow .

The day of reckoning arrived when interest rates moved dovm to today's 

le v e ls . About the same time, the disregard for sound underwriting 

started a ffecting the surpluses of insurance companies. An insurer's 

surplus is  roughly equivalent to the net worth of a conventional 

business. It  is  the money ava ilab le  to pay claims i f  premiums are 

i nadequate.



In tbe Spring of 1984. the reinsurers that had survived the r it e  cutting 

frenzy le t I t  be known th a t , as the ir treaties (contracts w ith insurance 

con^anles) cane up for renewal, sanity would have to return to the 

markets. By the Spring of 1385, most of the treaties that had not been 

cancelled had been renewed with s tr ic t  re^uiregents that the primary 

Insurers Increase the ir premiums —  p a rt ic u la r ly  ia the l i a b i l i t y  lin e s . 

The cc«T>erc1al underwriters had no choice but to comply. Appendix B, 

which fo llow s , describes how the unregulated reinsurance market exercises 

u ltim ate control over cooaercial insurance underwriters.

- 9 -



APPENDIX B

The Capacity Crunch and the Reinsurers

The "capacity crunch* 1s Industry Jargon re ferring to the insurance 

companies’ in a b i l it y  to write as many p o lic ie s , measured by the amount of 

■premium" or money taken in each year from policyholders, as they d id a 

few years ago. There are three reasons why the companies do not have the 

capacity to handle new policyholders or even seme of the ir old 

po licyholders.

The f ir s t  is  that the companies' surplus (money available to pay claims 

that exceed the total of premiums taken in ) has diminished as Interest 

rates have fa lle n  and claim frequency increased.

Second, there are recognized industry guidelines lim it in g  the amount of 

premium property and casualty insurers can w rite . The amount of premium, 

which translates Into number of po lic ies w ritten , has a fixed  

re lationsh ip  to the amount of surplus. Insurance companies can genera lly 

write up to three times as much premium as they have surplus.

H is to r ic a lly , most insurers have written more polic ies -- more premium -- 

than three times the ir surplus, but have maintained the ir good ratings by 

passing the excess premium (po lic ies  or "risks") on to a reinsurance 

company. When the reinsurance carriers pulled out of the market, that 

practice was severely restricted or ended,

•

The th ird reason for the capacity crunch is  that higher premiums on 

ind iv idua l po lic ies meant fewer po lic ies could be supported by a 

re la t iv e ly  fixed or shrinking capacity. Seme companies were forced to 

cancel po lic ies  to stay w ithin the ir capacity leve l.



*
To I l lu s t ra te , assume in  Insurer had $100 m il l io n  of surplus and thus" 

could w rite $300 B il l io n  of premium based on Its  own resources. Such a 

company might; have w ritten as much as $400 ail 1 lio n  by passing excess 

premium (and r is k ) on to a reinsurer,, The cash flow underwriting binge 

has not only depleted the $100 m ill io n  surplus and thus the amount the 

company could writ* on U s own resources, 1t has also caused the 

reinsurer to withdraw from the market. Thus, the insurance company 1s 

lim ited 1n its  w rit ings  by its  own resources. I f ,  In th is exrn^le , U s 

surplus had been reduced from $100 m illio n  to $90 m ill io n , the company 1s 

now lim ited  to $270 m il l io n  of premlun. Instead of the $400 m illio n  it  

was w r it in g  when Us surplus was $100 m ill io n  and 1t had reinsurance 

treaties extending U s w ritings to as much as $400 m ill io n . Capacity has 

been reduced by $130 m il lio n  —  from $400 m il l io n  to $270 m il l io n .

A company with Us capacity lim ited 1s lik e  a merchant who can se ll more 

goods than he has on the she lf . The supply is  constricted but the demand 

continues to grow. An Insurance company In th is  situation w il l  contrive 

to raise premiums, be very selective 1n Us underwriting, cancel 

contracts w ith Its producing agents, and genera lly  conduct It s e lf  lik e  

any supp lier In a s e lle r 's  market.
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PHONE: 465-2500

December 17, 1985

Honorable Bill Sheffield 
Governor
Juneau, AK 99811 

Dear Governor Sheffield:

As chairman of your Task Force on Insurance Availability and Pricing, it is my 
pleasure to submit the report of the task force. I believe we have fulfilled 
our clearly delineated responsibility. The report summarizes the testimony 

and documentation presented to the task force without making specific recom­
mendations.

The issue of insurance availability and pricing is expansive. The task force 

accumulated a huge amount of documentation on the subject. The documents 
appended to the report are only a fraction of the available data. We included 

in the report only the minimal documentation necessary to adequately explain 
the issues.

The task force believes that insurance issues will continue to be at the fore­

front for at least another year. We also believe that an ongoing review of 
insurance issues would be beneficial.

Throughout the work of the task force, the issue of tort reform was suggested 

as one of several probable causes of the insurance crisis.

It is apparent that tort reform will be a major issue in the next Legislature 

and will receive prominent attention. You may, therefore, wish to consider 
appointing a task force or advisory group to further study this specific 
issue.

The task force is pleased to report to you that State agencies universally 

expressed their desire to work with licensees, vendors and contractors to 
resolve insurance problems stemming from State mandated insurance require­

ments. We believe this reflects positively on your Administration.

Thank you for giving us this opportunity to assist.

Sincerely

.C

Loren H. Lounsbury 
Commissioner
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SCOPE

The Task Force has been charged with determining the scope and seriousness 

of problems of insurance availability and pricing.

Prior to appointment of the Task Force, it was recognized that a crisis 

existed in insurance. No one had compiled sufficient information on the 

various groups affected or the extent of the problem to delineate clearly 

what the real crisis is. Although many solutions were being proposed 

(from all sides), the basis for rational examination of the entire problem 

had not been collected.

The intent of this Task Force Report is to delineate clearly the problem, 

examine the reasons for the problem, define the persons or groups affected 

by the problem, capsulize pertinent testimony, and to present the docu­

ments and evidence collected by the Task Force.

It is not within the scope of the Task Force to make recommendations or to 

endorse recommendations made by others.



The Task Force has found that the problems associated with insurance 

availability and cost are not unique to Alaska. They impact directly or 

indirectly every citizen in the entire country.

Many underlying causes contribute to the numerous separate problems which 

have been referred to as the insurance crisis. We have verified to our 

satisfaction that the majority of major insurers definitely have lost sub 

stantial amounts of policyholder surplus during the past year. This 

impairs their ability to offer as much insurance to consumers, because of 

diminished financial capacity. Many insurers have been put into liqui­

dation or rehabilitation by State regulators due to severely impaired 

financial condition.

Insurers acted foolishly in overcompeting for business in prior years in 

order to reap investment income. When investment yield fell at the same 

time that insurers were experiencing higher than anticipated claims 

awards, premiums were forced to adjust dramatically upward and underwrit­

ing criteria tightened.

The Insurance Report for 1985 prepared by the Division of Insurance com­

piles premium and loss figures for admitted insurers for calendar year 

1984. It indicates that the experience of insurers in Alaska was uneven. 

Some insurers had profitable years while others were not so fortunate.

SUMMARY
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However, overall insurers had better pure loss ratios (claims vs. 

premiums) in Alaska than the national average. Although comparisons of 

premium and losses do not account for the expenses of operation, these are 

similar comparisons to other types of comparisons included in the appendix 

for national experience. Despite a better than average performance, the ^  

small volume of business and high cost of operation still makes Alaska a 

less than attractive place to insure risks. A significant factor to con­

sider when reviewing the report is that the accumulation of coverages for 

premium and loss comparisons, tends to hide bad losses by a particular 

subcoverage by combining them with profitable subcoverages to show an 

average loss or gain. Thus, day care experience is comingled with many 

other lines making it impossible to examine it separately.

It appears that insurers are selecting out subgroups of coverages to 

improve profitability, to mesh with reinsurance coverage, or to concen­

trate their efforts in areas they feel more competent to underwrite.

The Task Force finds that in Alaska most coverages are available at some 

price either from the regulated or unregulated insurance market, for those 

insureds that have good claims experience and are high quality risks. 

However, excess policy limits are sometimes unavailable, and insurers who 

have been largely unprofitable have limited capacity to issue insurance 

policies even at adequate rates.

- 3 -



FINDINGS

THE TASK FORCE CONCLUDES THAT EVERY ALASKAN IS DIRECTLY OR INDIRECTLY 

AFFECTED BY THE HIGHER COST OF INSURANCE WHICH IS BEING DEMANDED IN 

TODAY'S MARKETPLACE.

B. THE TASK FORCE FOUND THAT THE BEST RISKS OF MOST CLASSES OF BUSINESS 

WERE INSURABLE AT LEAST FOR PRIMARY LIMITS IN VIRTUALLY ALL CASES IF 

THE INSURED WAS WILLING TO PAY iHE HIGH COST. MUCH, BUT NOT ALL, OF 

THIS INSURANCE WAS OFFERED IN THE UNREGULATED SURPLUS LINES MARKET.

C. WE FURTHER FOUND THAT HIGHER POLICY LIMITS WERE NOT READILY AVAILABLE 

IN MANY CASES.

D. THE TASK FORCE FINDS THAT TORT REFORM WAS RAISED AS A SIGNIFICANT 

ISSUE BY MANY WITNESSES. TORT REFORM IS A BROAD CONCEPT WHICH HAS 

MANY SPECIFIC PARTS EACH OF WHICH REQUIRE EXHAUSTIVE STUDY AND IS FAR 

BEYOND THE SCOPE OF THE TASK FORCE TO COMMENT KNOWLEDGEABLY ABOUT.

THE TASK FORCE ACKNOWLEDGES TWO PREVIOUS REPORTS, THE REPORT OF THE 

GOVERNOR'S MEDICAL MALPRACTICE INSURANCE COMMISSION (1975) AND THE 

BODILY INJURY REPARATIONS ADVISORY COMMITTEE (1979) BOTH OF WHICH ARE 

INCLUDED IN THE APPENDIX. THESE REPORTS BOTH CONTAIN COMMENTS ON TORT 

REFORMS.

*

A.

#



E. THE TASK FORCE FINDS THAT THE INSURANCE CRISIS IS NATIONAL OR INTER­

NATIONAL IN SCOPE. THE PROBLEMS EXPERIENCED IN ALASKA ARE NO DIFFER­

ENT THAN EXPERIENCED IN OTHER STATES.

THE TASK FORCE FINDS THAT MANY THINGS ARE CURRENTLY BEING DONE TO EASE THE 

INSURANCE CRISIS. THE FOLLOWING ARE AREAS WHERE THE STATE IS ACTIVELY 

WORKING TO RESOLVE THE PROBLEMS.

1. THE DIVISION OF RISK MANAGEMENT HAS BEEN WORKING WITH STATE 

AGENCIES ON REVISION OF STATE CONTRACT INSURANCE REQUIREMENTS.

/  2. THE DIVISION OF INSURANCE HAS ESTABLISHED A MARKET ACCESS PROGRAM 

TO ASSIST INDIVIDUALS IN LOCATING INSURANCE COVERAGE.

3. THE DIVISION OF INSURANCE HAS ESTABLISHED THE CADIS (COORDINATION 

OF ALASKA DAY CARE INSURANCE SEARCH) PROGRAM TO IDENTIFY 

POTENTIAL MARKETS AND SHARE INFORMATION WITH BOTH INSURANCE PRO­

DUCERS AND DAY CARE OPERATORS.

THE TASK FORCE RECOMMENDS THAT THE DOCUMENTS COLLECTED DURING THE TASK 

FORCE RESEARCH BE READ BY ANYONE WHO INTENDS TO PROPOSE A SOLUTION TO THE 

COMPLEX PROBLEM WE ADDRESS AS THE INSURANCE CRISIS.



HOW INSURANCE IS REGULATED

INSURANCE IS A HIGHLY REGULATED INDUSTRY IN WHICH THE INDIVIDUAL STATES, 

NOT THE FEDERAL GOVERNMENT, HAVE COMPLETE JURISDICTION. IN ORDER TO REGU­

LATE INSURANCE MORE UNIFORMLY AMONG THE STATES AND TO AVOID SERIOUS DUPLI­

CATION OF EFFORTS, THE STATE REGULATORS CREATED THE NATIONAL ASSOCIATION 

OF INSURANCE COMMISSIONERS.

THROUGH THE NAIC, ACCOUNTING AND FINANCIAL REPORTING BY INSURERS HAS BEEN 

STANDARDIZED AMONG THE STATES. EVERY ADMITTED INSURER DOING BUSINESS IN 

ALASKA MUST FILE THE STANDARD NAIC FINANCIAL REPORTING STATEMENT WITH THE 

DIRECTOR OF INSURANCE. THE ANNUAL STATEMENT IS COMPREHENSIVE AND IS 

SPECIFICALLY DESIGNED TO REFLECT THE INFORMATION REQUIRED TO DETERMINE THE 

FINANCIAL HEALTH OF THE INSURER. THE DIRECTOR HAS THE AUTHORITY TO CON­

DUCT EXAMINATIONS OF INSURERS IN ORDER TO VERIFY THE TRUTHFULNESS OF THE 

FINANCIAL STATEMENTS. EACH COMPANY IS PERIODICALLY EXAMINED TO DETERMINE 

ITS SOLVENCY, BY NAIC EXAMINER TEAMS, MADE UP OF EXAMINERS FROM VARIOUS 

STATE INSURANCE DEPARTMENTS. ALASKA CONDUCTS SOME OF ITS EXAMINATIONS 

THROUGH NAIC EXAMINATION TEAMS.

THE NAIC ENTERS INFORMATION FROM INSURER FINANCIAL STATEMENTS INTO ITS 

COMPUTER WHICH IS DESIGNED TO COMPUTE SIGNIFICANT RATIOS AND COMPARISONS. 

COMPANIES WHOSE RATIOS ARE FOUND OUTSIDE THE NORMAL PARAMETERS ARE 

TARGETED FOR IMMEDIATE EXAMINATION. IN 1985, OVER 200 INSURERS FAILED 

SEVEN OR MORE OF THE ELEVEN RATIO TESTS.



THE NEEO FOR IMMEDIATE EXAMINATION OF THESE COMPANIES HAS SEVERELY TAXED 

THE ABILITIES OF THE STATES' EXAMINER TEAMS TO CONDUCT TIMELY EXAMINATIONS 

OF THE MOST SERIOUSLY TROUBLED COMPANIES.

ALASKA ALSO DEPENDS HEAVILY ON SURPLUS LINES INSURERS WHO OPERATE IN A 

TOTALLY UNREGULATED SYS. X. ALASKA STATUTES REQUIRE INSURANCE PRODUCERS 

TO ATTEMPT TO PLACE INSURANCE IN ADMITTED OR REGULATED INSURERS FIRST. IF 

COVERAGE IS UNAVAILABLE IN THE ADMITTED MARKETS-, THEY MAY PLACE COVERAGE 

THROUGH A SURPLUS LINES BROKER IN THE UNREGULATED MARKET. ALASKA RELIES 

HEAVILY ON THE SURPLUS LINES MARKET FOR MARINE, AVIATION, PROFESSIONAL 

LIABILITY, EXCESS LIMITS AND OTHER NONSTANDARD CLASSIFICATIONS. NO RATE 

OR POLICY FORM RESTRAINTS APPLY TO SURPLUS LINES INSURERS.

ALL ADMITTED INSURERS DOING BUSINESS IN ALASKA ARE REQUIRED TO SUBMIT 

INSURANCE RATES AND POLICY FORMS TO THE DIRECTOR OF INSURANCE FOR APPROVAL 

PRIOR TO USE. ONLY A FEW EXCEPTIONS TO THESE FILING REQUIREMENTS EXIST. 

STAFF LIMITATIONS PRECLUDE THE DIVISION FROM CLOSELY SCRUTINIZING EVERY 

RATE AND FORM FILI G PRESENTED; HOWF .'R, THE DIVISION DOES A CURSORY 

REVIEW OF EACH FILING TO SELECT A LIMITED NUMBER FOR DETAILED EXAMINATION. 

RATES ARE REVIEWED TO DETERMINE THAT THEY ARE ADEQUATE BUT NOT EXCESSIVE 

BASED ON PROBABILITIES OF FUTURE EXPECTED LOSSES ACCORDING TO THE BEST 

ACTUARIAL INFORMATION AND ASSUMPTIONS AVAILABLE.



PUBLIC TESTIMONY

The Task Force heard testimony from a broad spectrum of Alaska's entrepre­

neurs. Represented in th*'~ group were day care facilities, architects, 

engineers, aircraft operators5 commercial vehicle operators, bar owners, 

fuel oil distributers, commercial fishermen, school districts, munici­

palities, security services, nonprofits, Native corporations, school bus 

contractors, and State agencies. It is safe to speculate that, with the 

possible exception of private passenger automobile insurance and home­

owners insurance, all property and liability insurance has been affected 

to some degree by the current insurance market situation.

Anyone who needs to purchase property and liability insurance will be 

affected by higher insurance cost this year. Additionally, the Task Force 

learned that some businesses faced higher rate increases than others. 

Liability insurance rates increased more thin property rates and some 

types of liability coverages increased more than others.

THE TASK FORCE CONCLUDES THAT EVERY ALASKAN IS DIRECTLY OR INDIRECTLY 

AFFECTED BY THE HIGHER COST OF INSURANCE WHICH IS BEING DEMANDED IN 

TODAY'S MARKETPLACE.

J  Seve/al witnesses testified that they were unable to obtain any insurance 

coverage whatsoever. Further examination by Task Force staff reveals that 

several different reasons for the "I can't get insurance" statements.



' Some have been offered insurance at a price which is deemed to be so high 

as to preclude purchase. Others have been told by one or more agents that 

it isn't ava.Iaule. Task Force staff has successfully found markets for 

the majority of these people after canvassing the marketplace. Coverage 

was not always inexpensive but was available in most cases if enough time 

and effort were expended. In the few cases where insurance was not found, 

the particular risk was not insurable even though others in its same class 

of risk were insurable. Examples were individual claims history, con­

dition of a particular fishing boat and inability or unwillingness to 

institute loss control measures. In only a very few cases was no coverage 

found for a class of risk. Pollution coverage and sexual abuse coverage 

for day care operations were not offered at any price.

^Division of Insurance staff were successful in finding limited markets at 

some price for wooden fishing vessels, fuel distributors, day care 

operators, fireworks display ,-s, liqucr liability and others when

the particular policyholder did not have ooor loss history or an unsea­

worthy vessel.

A related problem was nonavailability of required excess limits coverages. 

Although liquor liability is available for primary limits of £300,000 per 

occurrence, higher limits were not always found. The same is true in 

other classes of insurance such as fuel delivery, day care, and pro­

fessional liability. ^If entrepreneurs require high policy limits, they 

may not always be able to procure them.



One reason given for lack of higher limits was the inability to generate 

enough premium in the excess layers where losses are less frequent but 

more severe. Another reason was primary insurers lacked the internal 

capacity to retain the exposure and were unable to find reinsurers to 

share the risk.

THE TASK FORCE FOUND THAT THE BEST RISKS OF MOST CLASSES OF BUSINESS WERE 

INSURABLE AT LEAST ru.T PRIMARY LIMITS IN VIRTUALLY ALL CASES IF THE 

INSURED WAS WILLING TO PAY THE HIGH COST. MUCH, BUT NOT ALL, OF THIS 

INSURANCE WAS OFFERED IN THE UNREGULATED SURPLUS LINES MARKET.

•/WE FURTHER FOUND THAT HIGHER POLICY LIMITS WERE NOT READILY AVAILABLE IN 

^  MANY CASES.

Many persons testified about what they felt was the urderlying cause of 

the insurance crisis and their own personal crisis if insurance coverage

was unavailable. Summary of the testimony of the vast majority of the 

witnesses leaves the Task Force with the impression that the wif.nesses 

were frustrated with the liability imposed upon them by the courts o*' by 

their insurers settling cases in which they did not feel they were liable.

Although witnesses expressed willingness to accept responsibility for what 

they interpret as their own negligence, almost everyone expressed resent­

ment of the actual or potential negligence and related high awards 

assessed against them by the legal system. In short, they believe the 

theories of negligence and compensation imposed by the civil justice
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9 system are out of synch with their own. The proposals of the Citizens 

Coalition for Tort Reform included in the appendix summarize the various 

specific suggestions made by the pro tort reform witnesses.

Two witnesses gave testimony in opposition to tort reform. The disparity 

in numbers of persons for and against tort reform relates to the nebulous 

make up of persons who would benefit from the no tort reform option.

These are in most cases persons who have not yet been injured but who will 

in the future seek recovery through the civil justice system. Since they 

are presently unidentified, they did not testify. Clearly aligned with 

this group of future benefactors of the present system are the attorneys 

who have represented injured parties in the past and who presumably will 

be asked to obtain recovery for persons injured in the future. In 

essence, they testified on behalf of their future clients.

Paul Cossman's letter to the Task Force summarizes the testimony in 

opposition to tort reform and is included in the appendix.

7HE TASK FORCE FINDS THAT TORT REFORM WAS RAISED AS A SIGNIFICANT ISSUE BY 

MANY WITNESSES. TORT REFORM IS A BROAD CONCEPT WHICH HAS MANY SPECIFIC 

PARTS EACH’ OF WHICH REQUIRE EXHAUSTIVE STUDY. IT IS FAR BEYOND THE SCOPE 

OF THE TASK FORCE TO COMMENT ON TORT REFORM AT THIS TIME. THE TASK FORCE 

ACKNOWLEDGES TWO PREVIOUS REPORTS, THE REPORT OF THE GOVERNOR’S MEDICAL 

MALPRACTICE INSURANCE COMMISSION (1975) AND THE BODILY INJURY REPARATIONS 

ADVISORY COMMITTEE (1979) BOTH OF WHICH ARE INCLUDED IN THE APPENDIX.

THESE REPORTS BOTH CONTAIN COMMENTS ON TORT REFORMS.
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DOT INSURANCE REQUIREMENTS

During one of the Task Force meetings, Department of Transportation 

requirements for contractor bonding and insurance were discussed.

Although the department has the ability to waive bonding requirements, 

they seldom, if ever, do so. Apparently, the decision has been made that 

contractors who are unable to obtain bonding do not necessarily have the 

financial capability of financing the job and successfully performing the 

contract performance. If DOT waives the bond requirement, the State could 

end up with no recourse in the case of contractor defau't. DOT did 

express some interest in bidding certain contracts for architects and 

engineers with and without professional liability insurance in order to 

better define the insurance cost of the job. Cost benefit comparisons 

could be made for the specific job to determine the merit of insurance. 

They also are considering waiving professional liability insurance on con­

tracts where in-house expertise is available to monitor and approve the 

contract work for quality.

Although DOT could eliminate insurance and bonding problems for con­

tractors dealing with the State by simply not requiring insurance, they 

must also consider the increased liability and exposure to the State which 

is assumed by the process.
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LOSS CONTROL

Although the Task Force heard from numerous individuals and groups on the 

availability and price of insurance and some commented on the high cost of 

resolving loss through the legal system, little testimony centered on 

elimination of or reduction in loss frequency. Any resolution of the 

crisis involving transfer of risk to insurers would be incomplete without 

fully exploring cost containment through loss prevention.

Loss control is an individual, industry and government function. One con­

cern expressed to the Task Force in written testimony was that any reso­

lution of the crisis must include continued and possibly increased State 

effort in policing labor standards, law enforcement and license qualifi­

cations. Insureds also have an obligation to control their own loss 

expense through prevention.

Documents submitted to the Task Force and testimony support the national 

and international scope of the insurance crisis. A report prepared by the 

State of New Jersey summarizes the problems reported by the majority of 

states. Other documents support the contention that European insurance 

markets have withdrawn or are about to withdraw from the U.S. market due 

to severe losses. Only a small portion of their book of business is con­

centrated in the U.S. but the majority of their losses have been sustained 

here.
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THE TASK FORCE FINDS THAT THE INSURANCE CRISIS IS NATIONAL OR INTER­

NATIONAL IN SCOPE. THE PROBLEMS EXPERIENCED IN ALASKA ARE NO DIFFERENT 

THAN EXPERIENCED IN OTHER STATES.

The general consensus of the information sources surveyed by the Task 

Force was that nationally insurers began competing aggressively for 

premium dollars for investment purposes in 1979. High interest rates 

could provide profit to the extent that some underwriting loss could be 

offset. New insurers were formed to take advantage of high profits 

generated by small underwriting losses and high investment yield. As com­

petition increased the law of supply and demand caused rates to drop 

further. As the competitive spiral decreased premium rates, inflation 

slowed and interest rates fell. Insurers found that they could not 

increase premiums in order to make up for lost interest income. To do so 

meant almost instant loss of new business to lower priced competitors.

At the same time that rates were at a seriously inadequate level, insurers 

began to experience increased losses.

Had rates remained at the 1979 level they would not have generated profits 

in many lines of insurance. Increased social pressure and liberal inter­

pretation of policy language by the courts caused coverage for claims 

which insurers had intended to exclude. It caused average awards to 

increase and promoted the rare but often quoted multi-million dollar 

awards for seemingly minor or questionable negligence.


