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TELEPHONE 
(907) 566-1325 105 MUNICIPAL WAY, SUITE 301 

JUNEAU, ALASKA 99801

T o : Senator Fred F. Zharoff, Chainran
Members of Senate Labor and Commerce Com,- - \

F rom :

Date: March 12, 1986

Subject: Legislation Addressing Insurance Pooling (SB404 and SB377)

The Alaska Municipal League, representing 116 direct member 
municipalities, strongly supports legislation that would enable 
municipalities to pool their insurance costs, and losses. Currently, 
municipal insurance pools, sponsored by state municipal leagues, are 
operating in 23 states. Never has any municipal insurance pool gone into 
default. Never has any municipal insurance pool been unable to pay a 
claim. All have been very successful.

Municipal insurance pooling lowers costs, and increases availability of 
insurance to municipalities. Pools offer municipalities a chance to pay 
premiums based solely upon loss history. In addition, municipalities in 
an insurance pool can recoup a portion of that premium through a year-end 
dividend payment, based upon their success at controling losses. Under a 
pool, the availability of insurance to municipalities would no longer be 
subject to the cycles of the general insurance market.

If legislation allowing the formation of a municipal insurance pool were 
passed, the AML would most likely obtain reinsurance from the National 
League of Cities, which will begin offering reinsurance on May 1 of this 
year through a reinsurance pool supported by the 23 state municipal league 
pools currently in operation. In addition, several other reinsurance 
'opportunities would be available to an Alaska Municipal League insurance 
pool, due to the success, and past performance, of the League's current 
insurance program. Though not a pool, the League currently sponsors a 
program which is providing insurance to over 75 municipalities and school 
districts in the State for worker's compensation, general liability, 
business auto, and errors and omissions coverage for law enforcement, 
public officials, and school board members.

M EM B ER  O F  T H E  NAT IONAL LEA G U E  O F  C IT IE S  A ND  T H E  NAT IONAL A SSO C IA T IO N  O F  C O U N T IE S



S e n a t o r  F r e d  F ,  Z h a r o f f ,  C h a i rm an
Members of Senate Labor and Commerce Committee
March 12, 1986
Page  Two

Regarding SB 377, the Alaska Municipal League supports legislation that 
would increase availability and decrease costs of insurance for 
municipalities. In addition, the Alaska Municipal League encourages 
careful consideration by the Legislature of this and all insurance 
legislation affecting municipalities. Attached please find copies of a 
resolution and policy statement language adopted by the Alaska Municipal 
League during its annual conference November 16, 1985.

Thank you for your consideration of this important issue. If the League 
may be of further assistance in any way, please feel free to call.

SAB:TRS:phl

Attachments



PART III
PUBLIC SAFETY

A. FINANCIAL IMPACT

1. state Public Safety Responsibility: The League strongly urges 
the Legislature to provide full funding of the Department of Public 
Safety so that, at the very least, the current level of services 
Statewide can be maintained.

2. Detention Costs: The League recommends that costs associated
with prisoner care and prisoner transportation be borne by the State. 
When a municipal police officer makes an arrest for a violation of a 
state law, the State should continue to assume the legal and financial 
responsibility for the prisoner as soon as the prisoner is incarcerated.

3. Financial Impact: The League supports full financial ssistance 
for programs impacted by mandatory services, enforcement, referral or 

sentencing.

4. Public Defenders: The League recommends the State resume full
financial responsibility for the Public Defender Agency.

B. TRAINING

The League urges the Legislature to assure that local full-time and 
volunteer police, fire, and emergency medical personnel throughout the 
State have access to adequate facilities and program resources for 
training. Further, the League endorses public fire education and arson 
investigation, Village Public Safety Officers, and the Police Standards 
Council. The League urges full funding of these programs.

C. COURT SYSTEM

1. Use of TV Capacity: The League encourages the court system to
make maximum use of TV capacity and other cost saving techniques for 
arraignment, grand jury, and similar court functions to release the 
burden on highly trained, public safety personnel.

2. Judicial Presence: The League supports the funding of a
judicial system that would assure the presence of sufficient judicial 
officers in each community in the State when the need arises.

3. Local Trials: The League recommends local felony trials if 
adequate facilities are available in the community where the offense 
occurred.



D. STATE ASSISTANCE

1. Emergency Management; The League supports full State and
federal funding of civil defense and emergency preparedness activities.

2. Fire Fighting Equipment; The League supports full funding for
basic fire fighting equipment which meets minimum Insurance Services 
Office (ISO) or State criteria for small Alaska cities and fire service 
districts.

3. Substance Abuse Counseling: The League encourages state funding 
of positions for counseling on drug and alcohol programs, particularly 
in conjunction with the existing juvenile probation system

4. Substance Abuse and Domestic Violence: The League recognizes
the serious individual and public safety problems that exist in all 
communities in Alaska as a result of substance abuse and domestic 
violence. It supports the enforcement of the domestic violence sections 
of Title 25, Marital and Domestic Relations (AS 25.35.010-AS 25.35.060), 
in all parts of the State as a public safety priority.

E. HAZARDOUS MATERIALS REPORT

The League supports legislation which would require producers, 
shippers, distributors, and commercial and industrial users to submit to 
all affected municipal governments, the Standard Material Safety Data 
Sheet on all toxic material physical agents being shipped to or through, 
or stored, manufactured, utilized, produced as a by-product, or 
otherwise found at any time, on the property or rights-of-way of any 
enterprise or site within the municipal boundaries.

F. TORT REFORM

The League urges the Legislature to review tort reform and to work 
for a viable municipal insurance system.



RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE

RESOLUTION NO. 86-13

A RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE 
URGING THE STATE LEGISLATURE TO INVESTIGATE 

TORT REFORM AND THE REASONS BEHIND THE 
UNAVAILABILITY OF CERTAIN LINES OF INSURANCE

WHEREAS, insurance rates have increased astronomically aud this 
has caused businesses to close and has created a financial burden on 
taxpayers in Alaska, and

WHEREAS, municipal insurance rates have increased as much as 
500% in some areas, and

WHEREAS, day care operators, air carriers, truckers, 
contractors, CHARR-affiliated businesses, doctors, and architects are 
in many cases unable to obtain any insurance, and

WHEREAS, the Alaska Municipal League feels strongly that an 
investigation into causes should be made and a solution to this 
problem must be found this year;

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal League 
that the Office of the Governor and the Alaska State Legislature are 
urged to immediately pursue all avenues available to solve this 
problem and find a way to provide insurance in Alaska.____

Adopted this 16th day of Novembe; )

LEO B. fcftSMUSSEN, President

A T T E S T :

- AO -



TESTIMONY

of

Scott A. Burgess 
Executive Director 

Alaska Municipal League

October 8, 1S85

Testimony, presented on behalf of Alaska's municipalities, for the 
Governor's Special Task Force on Insurance

Commissioner Lounsbury, members of the task force:

The town of South Tucson, Arizona went bankrupt. A police officer in the 
town was accidently shot in the back by his partner. The court awarded 
the officer damages thirty-six timies the amount of liability insurance 
South Tucson was carrying, over $1 million more than the city's entire 
annual budget.

If South Tucson was in Alaska, it would be among the five largest 
municipalities in the state. If South Tucson was in Alaska, they would 
still have gone bankrupt. Though several approaches to the problem 
experienced by South Tucson are being practiced in other parts of the 
country, none is being practiced here in Alaska.

The Alaska Municipal League certainly encourages the effort being made 
today, and we certainly encourage the task force to turn today's effort 
into relief for. municipalities, and others experiencing insurance 
problems.

As far as municipalities go,, the problem is pretty basic. Insurance 
companies consider them a high risk. When the market gets tight, it is 
insurance for municipalities that experiences the first premium increase, 
and, later, the first cancellations. It is not that municipalities are 
more negligent than anyone else that makes them a greater risk in the eyes 
of insurers, rather it is the court system's lessons to the public which 
teach citizens that for the greatest compensation, you sue whomever has 
the most money, the "deep-pocket" theory. In Alaska, the State is 
exempt(09.50.250), and that leaves municipalities as the target at the top 
for frivolous and marginal liability suits, with no restrictions on 
damages.

What can be done? There are several solutions, none of them the total 
answer, but all of them currently being used successfully somewhere in the 
U.S. First, there are statutory limits in other states on the fees of 
trial lawyers, which can dramatically reduce the final amount of liability 
awards.



Secondly, there are statutory restrictions on what, specifically, 
municipalities can, and can not, be held liable for.

Thirdly, Alaska could follow the lead of 28 states which have set 
reasonable dollar limits on liability judgments.

The fourth solution, is providing for "liability insurance pools" by 
statute. The State tried to address this in 1983, but fell a little short 
in my view. Because the League has an insurance program, I want to
address this potential solution in greater detail.

A liability insurance pool is being used in several states to allow
municipalities to create a pool of money to insure themselves through a 
representative entity such as the Alaska Municipal League. The entity, 
using the pooled premiums, pays first dollar coverage up to an agreed 
amount and buys any required excess insurance on their own. Each 
participant pays premiums into the pool, then, at the end of the year, 
receives back a dividend payment based on the premiums minus expenses and 
losses. Therefore, the ability of the members of the pool to reduce their 
losses, potentially, saves the municipalities, and their taxpayers, money 
in the future premiums they pay, and in the dividends they receive back.

While the League is still interested in' the State sanctioning of a 
self-insured retention program or pool, minor amendments to the 1983
law providing for "reciprocals", may allow municipalities to help
themselves to solve many of their insurance problems under Chapter 75., 
Reciprocal Insurers.

Alaska has in place the enabling Statutes, called "reciprocal insurance 
agreements", but the statutes set front-loading, financial requirements 
that could unnecessarily prevent such agreements from ever being formed, 
at least among municipalities.

There are two solutions to this problem, both of them within the scope of 
this task force. The first is legislation that would reduce the amount of 
capital required on deposit or in surplus by reciprocal insurers. That 
section, AS 21.75.050, needs some clarification regardless of the amount 
required. Even the experts in the insurance industry, as well as those 
within the State's Division of Insurance differ on what the language 
actually requires as a minimum surplus amount.

The second solution also involves legislation. That language would allow 
groups forming insurance pools to build up their surplus to the required 
level over some set period of time. That would permit the use of premiums 
to meet the State's surplus capital requirements. Without these changes, 
the only way such a program could get off the ground is through a one-time 
assessment against participants in the program, which could run as high as 
$150,000 apiece. I can assure you, such a membership fee is a major 
deterrent to forming a reciprocal program under existing law.



The Alaska Municipal League has attempted to provide insurance for its 
municipal members, and to provide cost savings and some degree of 
stability to the participants by setting up the AML Insurance Program in 
April 1984. The League endorsed Frank B. Hall Company of Alaska to help 
the League set up the program. As of June of this year, the AML program 
has offered first dollar coverage for member municipalities from the Old 
Republic Insurance Company. Currently, 55 Alaska local government 
entities have signed up for coverage through AML.

Old Republic has a financial rating of A-15, and provides first dollar 
coverage on a basic Comprehensive General Liability policy form, up to 
$500,000. Errors and omissions coverage is provided separately by Markel 
Service, Inc. for Law Enforcement and Public Officials and School Board 
Liability up to a limit of $1 million. The AML program has topped $3 
million in premiums, and offers coverage for Workers Compensation, General 
Liability, Business Auto, Law Enforcement, Public Officials, and School 
Board.

The current AML program cannot provide municipalities with much stability, 
however. If Old Republic decides to stop providing coverage, which they 
can do at any time, the AML program comes to a screeching halt. The other 
major shortcomings of the our relatively young insurance program is our 
inability to provide first dollar coverage higher than $500,000. That 
leaves a gap in coverage for most municipalities between $500,000 and $1 
million, which is the lowest level at which they are able to purchase 
excess insurance coverage independently. Because the League's 
individually-participating, member municipalities are still subject to the 
current marketplace for first dollar coverage, the League program cannot 
offer the most stable, and lowest cost program to its members. The Board 
of Directors of the Alaska Municipal League believes a self-insured 
retention pool is the solution. If the League can accomplish the same 
result with revisions to the reciprocal insurer provisions of the Alaska 
Statutes, we would very much like to proceed in that direction.

The League appreciates the recognition of the insurance problems faced by 
the State, its political subdivisions, and others by the Governor and the 
members of this task force, and offers its assistance and support in 
finding solutions; those offered above and others. Thank you for your 
time.



National 1301 Pennsylvania Avenue NW
League Washington. D.C.
of 20004
Cities (202) 625-3000

Cable: NLCiTIES

GROUP SELF-INSURANCE POOLS 
SPONSORED BY STATE MUNICIPAL LEAGUES

State Type of Risk Covered

PfSSiCont
G iw g s  V V ooovicn  
Mayor. Ceve»ano. Ct»o

First Vice President 
Caro) Bellamy
Council PresiCem N ew  Yortc. N ew  York

Second  V ice President 
Henry G. C isneros 
Mayor. S an  A n tono . Texas

im m ediate P ast President 
G eorge Latimer 
Mayor. St. P  aut. M innesota

Execut/ve Director 
Alan S ea ts

Officers

Health & 
Accident

Workers
Cormoensation

Unemploymen t 
Liabilitv Comoensation Prooertv

Alabair.a

Arkansas
Connecticut
Florida
Georcia

x

X

X
X
X
X
X

X
(1)
X

Illinois
Iowa
Kentucky 
Louisiana (3) 
Maine:

Massachusetts 
Michigan 
Minnesota 
New Hampshire 
New Mexico

x

X
X

X
X
X
X
X

x ( 2 )
X
X

X

X
(1 )

X
X

X

X

X

X

X
X

North Carolina x
Oklahoma (3) x
South Carolina (3) x 
Tennessee x
Texas

x
x
X
X
X

(1 )
X

X 
X  .

Utah
Vermont
Virginia

x (1)
(1)
X

X

(1) Pool being developed (as of 8/85)
(2) Fronted safety group program rather than pure pool
(3) Not participating in NLC/RMPSP

|^repared by: National^ League of Cities
December, 1985



t h e  " C R I S I S *  o r  C O S T  

A N D

L A C K  o r  A V A I L A B I L I T Y  

OF

L I A B I L I T Y  I N S U R A N C E

W i l l i * *  A. K. T i t e l a a n ,  Esq . 

P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i  
8 0 0  N o r t h  T h i r d  s t r e e t  

H a r r i s b u r g ,  p a  1 7 1 0 2  
( 7 1 7 }  2 3 2 - 6 4 7 8

D e c e m b e r  9, 1 9 8 5



P r o b l e m s  r e g a r d i n g  t h e  c o s t  a n d  l a c k  o f  a v a i l ­

a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e  a r e  a f f e c t i n g  a v a r i e t y  

o f  i n s u r a n c e  c o n s u m e r s .  T h e  f o l l o w i n g  a r t i c l e  is b a s e d  

o n  t e s t i m o n y  w h i c h  t h e  P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o ­
c i a t i o n  p r e s e n t e d  o n  t h i s  i m p o r t a n t  i s s u e  b e f o r e  

s e v e r a l  c o m m i t t e e s  o f  t h e  G e n e r a l  A s s e m b l y .

T h e  f i r s t  p a r t  o f  t h e  a r t i c l e  r e v e a l s  t h a t  t h e  

p r o b l e m  i s  n o t  t h e  r e s u l t  o f  a c r i s i s  i n  o u r  l e g a l  s y s ­

t e m — t h e r e  h a s  b e e n  n o  s u d d e n  i n c r e a s e  in c l a i m s  o r  

l i t i g a t i o n .  F u r t h e r ,  t h e  t o t a l  c o a t  o f  p a y i n g  l i a b i l i t y  

c l a i m s  h a s  d o n e  n o t h i n g  m o r e  t h a n  k e e p  p a c e  w i t h  t h e  

u n d e r l y i n g  r a t e  o f  i n f l a t i o n  f o r  t h e  g o o d s  a n d  r e r v i c e s  

f o r  w h i c h  t h e  c o m p e n s a t i o n  is p a i d .  I t  g o e s  o h  to  

d e m o n s t r a t e  t h a t  t o r t  " r e f o r m s " — r e s t r i c t i o n s  o n  t h e  r i g h t s  

o f  i n j u r e d  c i t i s e n s — h a v e  n o  e f f e c t  o n  t h e  c o s t  a n d  a v a i l ­

a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e .  O n e  o f  t h e  b e a t  e x a m p l e s  

o f  t h i s  i s  w h a t  h a s  h a p p e n e d  i n  t h e  a r e a  o f  m u n i c i p a l  

l i a b i l i t y  i n s u r a n c e  d e s p i t e  t h e  e x t r e r a e l y  r e s t r i c t i v e  

P e n B y l v a n i a  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t  o f  1 9 7 8 .

T h e  s e c o n d  p a r t  r e v e a l s  t h a t  t h e  r o o t  c a u s e  o f  t h e  

c u r r e n t  p r o b l e m  i s  t h e  c y c l i c a l  e c o n o m i c s  o f  t h e  i n s u r a n c e  

b u s i n e s s  a n d  i t s  r e l a t i o n s h i p  t o  u n d e r l y i n g  e c o n o m i c  

c o n d i t i o n s .  C o m p e t i n g  i n s u r a n c e  c o m p a n i e s  w e r e  e n g a g e d  

i n  a p r i c e  w a r  w h e n  i n t e r e s t  r a t e s  w e r e  h i g h  a n d  

r i s i n g .  W h e n  i n t e r e s t  r a t e s  f e l l  s h a r p l y ,  a s  a r e s u l t  

o f  t h e  e c o n o m i c  r e c o v e r y ,  t h e  i n s u r a n c e  c o m p a n i e s  b e g a n  

t o  r a i s e  p r i c e s  d r a m a t i c a l l y  a n d  e v e n  c u t  o f f  c o v e r a g e  

i n  l e s s  p r o f i t a b l e  l i n e s  in o r d e r  to i n c r e a s e  t h e i r  

p r o f i t a b i l i t y .  T h e  f o l l o w i n g  e x a m p l e  d e m o n s t r a t e s  h o w  

t h i o  " c r i s i s "  o f  c o s t  a n d  l a c k  o f  a v a i l a b i l i t y  d e v e l o p s *

Hypothetical Insurance Company

(Cost) (Availability)

Year Surplus *
TOtal Permitted 
Written Premiurra

Average Premium 
Per Policy

Number of Policies Whic 
Can Be Written

1980 SI,000,000 $3,000,000 SI,000 3,000
1981 $1,000,000 $3,000,000 S900 3,333
1982 $1,000,000 S3,000,000 S800 3,7S0
1983 $1,000,000 $3,000,000 $700 4,286
198*1 SI,000,000 S3.000,000 S600 5,000
198b SI,000,000 $3,000,000 SI,S00 2,000

1 Insurance industry Jargon for net *>jorth.
2 Based'on the typical 3 to 1 written premiums to surplus ratio permitted in



P r e s u m i n g  t h a t  t h e  1 9 8 0  a v e r a g e  $ 1 , 0 0 0  p r e m i u m  p e r  

p o l i c y  r e p r e s e n t s  a d e q u a t e  r a t e s ,  t h i s  i n s u r a n c e  c o m ­

p a n y  p r o c e a d e d  o v e r  t h e  n e x t  s e v e r a l  y e a r s  t o  e n g a g e  i n  
a p r i c e  w a r  w i t h  c o m p e t i t o r s  b y  c u t t i n g  p r e m i u m s  t o  

e x p a n d  i t s  m a r k e t  s h a r e .  T h i s  c a u s e d  t h e  a v e r a g e  p r e ­

m i u m  t o  b e c o m e  p r o g r e s s i v e l y  m o r e  i n a d e q u a t e .  T h i s  

c o m p a n y  b e c a m e  i n c r e a s i n g l y  o v e r  r e l i a n t  o n  i n v e s t m e n t  

i n c o m e  t o  m a k e  u p  t h e  d i f f e r e n c e .  S u c h  a s t r a t e g y  c a y  

b e  s u c c e s s f u l  w h e n  i n v e s t m e n t  y i e l d s  a r e  h i g h  o r  i n ­

c r e a s i n g ,  b u t  w h e n  y i e l d s  f a l l  a n d  c l a i m s  m u s t  b e  p a i d  

o n  t h e  i n c r e a s e d  n u m b e r  o f  p o l i c i e s  w h i c h  w e r e  s o l d  a t  

i n a d e q u a t e  r a t e s ,  p r o f i t a b i l i t y  s u f f e r s .  T h e  r e s u l t  is 

t h a t  t h e  a v e r a g e  p r e m i u m  r i s e s  d r a m a t i c a l l y .  T h i s ,  in 

t u r n ,  c a u s e s  a n  e q u a l l y  d r a m a t i c  d e c r e a s e  in t h e  n u m b e r  

o f  p o l i c i e s  w h i c h  c a n  b e  w r i t t e n .

E x a m i n i n g  t h e  c o a t  a i d e  o f  t h e  " c r i s i s * — e v e n  if  

i t  w e r e  n e c e s s a r y  f o r  t h e  a v e r a g e  p r e m i u m  t o  g o  f r o m  

$ 1 , 0 0 0  t o  $ 1 , 5 0 0  f i v e  y e a r s  l a t e r ,  t h a t  s h o u l d  o n l y  

h a v e  r e q u i r e d  a r e l a t i v e l y  t o l e r a b l e  6. 45 % a n n u a l  r a t e  

i n c r e a s e .  I n s t e a d  o f  t h e  a v e r a g e  1 5 0 %  o n e  y e a r  i n c r e a s e  

f r o m  $ 6 0 0  t o  $ 1 , 5 0 0  t o  i m p r o v e  p r o f i t a b i l i t y  b e c a u s e  

o f  p r e v i o u s l y  u n w a r r a n t e d  p r e m i u m  r e d u c t i o n s .

L o o k i n g  a t  t h e  a v a i l a b i l i t y  s i d e  of  t h e  " c r i s i s " - -  

w h e n  a n  i n s u r a n c e  c o m p a n y  is f o r c e d  t o  r e d u c e  t h e  

n u m b e r  o f  p o l i c i e s  i t  i s  w r i t i n g  d u e  t o  c h a n g e s  i n  

s u r p l u s  o r  r a t e s ,  it n a t u r a l l y  l o o k s  a t  t h e  p r o f i t ­

a b i l i t y  o f  e a c h  l i n e  o f  i n s u r a n c e  i t  i s  w r i t i n g  i n  

o r d e r  t o  s e l e c t  w h e r e  t h e  c u t b a c k s  w i l l  o c c u r .  F o r  

e x a m p l e ,  i f  i t  w r i t e s  s i x  l i n e s ,  e a c h  h a v i n g  a r e t u r n  

o n  i n v e s t m e n t  o f  25% , 2 0 % ,  1 7% , 1 5 % ,  1 2 %  a n d  1 0 %  r e ­

s p e c t i v e l y ,  t o  i m p r o v e  p r o f i t a b i l i t y  i t  w i l l ,  w h e r e v e r  

p o s s i b l e ,  s t o p  w r i t i n g  t h o s e  l i n e s  w h e r e  t h e  p r o f i t  is 

l o w e s t .  I t  m a k e s  n o  d i f f e r e n c e  w h a t  t h e  c l a i m  h i s t o r y  

i s  o f  t h e  i n d i v i d u a l  p o l i c y h o l d e r s  i n  a n y  o f  t h e s e  l e s s  

p r o f i t a b l e  l i n e s .  T h e  c o m p a n y  m a y  a l s o  s t o p  w r i t i n g  a 

f e w  o f  i t s  m o r e  p r o f i t a b l e  l i n e s  w h e r e  it h a s  r e l a t i v e ­

ly l i t t l e  d a t a  a n d  s o m e  r e a s o n  f o r  u n c e r t a i n t y .  F o r  

e x a m p l e ,  t h e  c o m p a n y  m a y  b e  w r i t i n g  f i f t y  i n s u r a n c e  

p o l i c i e s  f o r  d a y  c a r e  c e n t e r s  y i e l d i n g  a 2 0 %  r e t u r n  

w i t h  l i t t l e  o r  n o  c l a i m  h i s t o r y .  B e i n g  a w a r e  o f  a c a s e  

i n v o l v i n g  m i s t r e a t m e n t  o f  c h i l d r e n  in a d a y  c a r c  c e n t e r  

i n  C a l i f o r n i a ,  it m a y  c h o o s e  t o  d r o p  t h i s  l i r e  t o  h e l p  

a c h i e v e  t h e  n e c e s s a r y  o v e r a l l  r e d u c t i o n  in p o l i c i e s ,  

r a t h e r  t h a n  d r o p  5 0 0  p o l i c i e s  i n  l i n e s ,  s u c h  as a u t o  o r  

h o m e o w n e r s  i n s u r a n c e ,  w h i c h  m a y  b e  y i e l d i n g  a h i g h l y  
p r e d i c t a b l e  a n d  s t e a d y  17%.



— T-T-r-

T h e r e  is s i m p l y  n o  w a y  t o  j u s t i f y  t h e  a b r u p t  

i n c r e a s e  in c o s t  a o d  l a c k  of a v a i l a b i l i t y  o f  l i a b i l i t y  
i n s u r a n c e  o c c u r r i n g  in the c u r r e n t  p h a s e  o f  t h e  i n­
s u r a n c e  c y c l e ,  e x c e p t  to s u g g e s t  t h a t  t h e r e  is a 
"crisis." C l e a r l y ,  t h i s  p r o b l e m  c o u l d  be a v o i d e d  by 
b e t t e r  d i s c i p l i n e  in the i n s u r a n c e  m a r k e t  e x e r c i s e d  by 
b o t h  the c o m p a n i e s  i n v o l v e d  in t h i s  c o n d u c t  a n d  t h o s e  
c h a r g e d  w i t h  the r e g u l a t o r y  r e s p o n s i b i l i t y .

T h e  t h i r d  p a r t  o f  t h e  a r t i c l e  s u g g e s t s  s o m e  o f  t h e  
t y p e s  of s o l u t i o n s  w h i c h  w o u l d  p r o v i d e  p r o m p t  a n d  e f­
f e c t i v e  r e l i e f .  T h e  a c c o m p a n y i n g  e x h i b i t s  w i l l  a l s o  be 
of p a r t i c u l a r  i n t e r e s t .

O n l y  by u n d e r s t a n d i n g  t h e  t r u e  n a t u r e  of a p r o b l e m  
c a n  a p p r o p r i a t e  r e m e d i e s  be d e v e l o p e d .  T h i s . a r t i c l e  

w a s  w r i t t e n  in t h e  h o p e  of f u r t h e r i n g  t h a t  u n d e r­
s t a n d i n g  .
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I. T h e  T o r t _ S y s t e m _ a n d _ i t s  I m p a c t O n  L i a b i l i t y  I n s u r a n c e  C o s t s  

W h e t h e r  it is a n  a r t i c l e  o r  e d i t o r i a l  o n  r i s i n g  

l i a b i l i t y  i n s u r a n c e  c o s t s  f o r  m u n i c i p r l i t i e s , d a y  c a r e  

c e n t e r s ,  d o c t o r s ,  n u r s e  m i d w i v e s ,  t a v e r n  o w n e r s ,  m a n u ­

f a c t u r e r s  of v a r i o u s  p r o d u c t s  f r o m  a s b e s t o s  t o  a u t o s ,  f r o m  

c h e m i c a l s  t o  d r u g s ,  o r  t h e  o w n e r s  o f  c o m m e r c i a l  v e h i c l e s  or 

p r i v a t e  p a s s e n g e r  a u t o m o b i l e s ,  or a n y  n u m b e r  of o t h e r  

a r e a s ,  t h e  f o c u s  a l w a y s  s e e m s  t o  b e  t h a t  w e  l i v e  i n  a

" l i t i g i o u s  s o c i e t y . "  T h e  b a s i c  t e n e n t s  o f  t h i s  p e r c e p ­

t i o n  a r e  t h a t  w e ,  as a p e o p l e ,  a r e  n o t  o n l y  m o r e  l i k e l y  

t o  s u e  t h a n  o t h e r  p e o p l e ,  b u t  t h a t  w e  a r e  a l s o  m o r e

l i k e l y  t o  s u e  t h a n  w e  u s e d  to be. N e i t h e r  t u r n s  o u t  to

b e  t r u e .

A. T h e  M v t h  o f _ L  i_t_i oi c u s r. e s s

A r e c e n t  s u r v e y  b y  P r o f e s s  or M a r c  G a l a n t e r ,

p u b l i s h e d  i n  t h e  U C L A  L a w  R e v i e w ,  o f  t h e  l i t i g i o u s n e s s

of c i t i z e n s  o f  m a j o r  i n d u s t r i a l  n a t i o n s  c l e a r l y  s h o w e d

t h a t  A m e r i c a n s  a r e  r e a l l y  q u i t e  n o r m a l  i n  t e r m s  o f

t h e i r  t e n d e n c y  t o  s ue:

" [ T ] h e  U n i t e d  S t a t e s  r a t e  o f  p e r  

c a p i t a  u s e  o f  t h e  r e g u l a r  c i v i l  c o u r t s  in  

1 9 7 5  w a s  j u s t  b e l o w  44 p e r  t h o u s a n d .  T h i s  is 

in  t h e  s a m e  r a n g e  as  E n g l a n d ,  O n t a r i o ,  A u s ­

t r a l i a ,  D e n m a r k ,  N e w  Z e a l a n d ,  s o m e w h a t  h i g h e r

t h a n  G e r m a n y  or S w e d e n ,  a n d  f a r  h i g h e r  t h a n  

J a p a n ,  S p a i n  o r  I t a l y .  ... A c c o r d i n g  t o  a 

r e c e n t  r e p o r t ,  s o m e  f i v e  m i l l i o n  c a s e s  a r e  

f i l e d  in  Y u g o s l a v i a  e a c h  y e a r ,  a n  a s t o n i s h i n g  

f i g u r e  f o r  a c o u n t r y  o f  22 m i l l i o n  p e r s o n s . " ^

1



 -

If w e  a r e  n o t  m o r e  l i k e l y  t o  s u e  t h a n  t h e  c i t i z e n s  

o f  o t h e r  m a j o r  i n d u s t r i a l  n a t i o n s ,  a r e  w e  m o r e  l i k e l y  

t o  s u e  t h a n  w e  u s e d  to  b e ?  A g a i n ,  t h e  a n s w e r  is no. 

T h e r e  i s  r.o c l e a r  t r e n d  t o w a r d  a n  i n c r e a s e  i n  t h e  

t e n d e n c y  of A m e r i c a n s  tc b r i n g  a c i v i l  l a w s u i t .  R e c e n t  

a r t i c l e s  b y  S t e p h e n  D a n i e l s ,  Ph.D., " W e ' r e  N o t  a 

L i t i g i o u s  S o c i e t y :  T h e  F a c t s  D o  N o t  S u p p o r t  t h e  R h e t o r i c  

S u r r o u n d i n g  t h e  L i t i g a t i o n  E x p l o s i o n , "  p u b l i s h e d  ir. T h e  

J u d o e s _ J o u r n a  1̂ , S p r i n g  1 9 S E ,  a n d  " L a d d e r s  a n d  B u s h e s :

T h e  P r o b l e m  of C a s e l o a d s  a n c  S t u d y i n c  C o u r t  A c t i v i t i e s  

o v e r  T i m e , "  p u b l i s h e d  in t h e  A m e r i c a n  B a r  F o u n d a t i o n  

Pe s e a r c h _ C o u  r na 2_, V o l u m e  19 = 4, F a l l ,  N u m b e r  4, s u p p o r t  

t h i s .  A l s o  n o t e  t he

+  ’*■* C-

Suits 50

per 40

1,000 30

popu­ 20

lation 10

1880 ' 190 0 ' 1920 ' 1940 ’ 1960 ' 19*6C.

Los Angeles County, CA 
Alamed*. County, CA 
San Benito County, CA

Sources: Galanter, supra at fn (1), p.40; Selvin, M
and Ebener, P., Managing the Unmanageable: 
tory of Civil Delay in the Los Angeles Su 
Court, The Institute for Civil Justice, Rand Cor­
poration (1984), p . 34.
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A s  P r o f e s s o r  G a l a n t e r  e x p l a i n s ,  " t h e  p a t t e r n  

o f  u s e  [ c f  t h e  l a w  t o  r e s o l v e  d i s p u t e s ]  i s  c o n s e r v a ­

t i v e ,  d e p a r t i n g  r e l a t i v e l y  l i t t l e  f r o m  e a r l i e r  p a t -  

terns .

W h a t ,  t h e n ,  o f  s u c h  f a c t s  t h a t  n e a r l y  t w i c e  as 

m a n y  c i v i l  a c t i o n s  w e r e  f i l e d  in f e d e r a l  d i s t r i c t

•5
c o u r t s  in 19 E 3 a s  in  19 7 7 ?J D o e s n ' t  t h a t  p r o v e  w e  a r e  

m o r e  l i k e l y  t o  s u e  t h a n  w e  u s e d  t o  b e ?  N o ,  a s  P r o f e s ­

so r  G a l a n t e r  e x p l a i n s :

" [ C ] r. e t h i r d  of t h e  w h o l e  i n c r e a s e  c o n ­

s i s t e d  o f  a j u m p  from. 6 0 0  t o  4 1 , 0 0 0  c a s e s  

f i l e d  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  r e c l a i m  

o v e r p a y m e n t  cf v e t e r a n s '  or S o c i a l  S e c u r i t y  

b e n e f i t s  or t c  c o l l e c t  on s t u d e n t  l o a n s .  T h e  

n e x t  l a r g e s t  g a i n  w a s  an i n c r e a s e  f r o m  3 , 0 C C 

t o  2 0 , 0 0 0  in c l a i m s  t o  r e s t o r e  d i s a b i l i t y  

p a y m e n t s  c u t  o f f  b y  t h e  R e a g a n  A d m i n i s t r a ­

t io n .  ... T h e s e  n u m b e r s  r e f l e c t  s p e c i f i c  

s o c i a l  a n d  p c l i t i c a l  e v e n t s  a n d  d o n ' t  p o i n t  

t o  a n y  a c r o s s - t h e - b o a r d  i n c r e a s e  or d e c r e a s e  

i n  l i t i g i o u s n e s s .

In P e n n s y l v a n i a ,  n o t e c  P h i l a d e l p h i a  a u t h o r ,  J o h n  

G u i n t h e r ,  f o u n d  t h a t  f i l i n g s  o f  c i v i l  a c t i o n s  in P e n n ­

s y l v a n i a  c o u r t s  h a v e  r i s e n  at an a v e r a g e  r a t e  of  1% p e r  

y e a r  o v e r  t h e  l a s t  f i v e  y e a r s ,  a r a t e  of i n c r e a s e  w h i c h  

is o n e - t h i r d  of t h e  n a t i o n a l  a v e r a g e .  F u r t h e r ,  m o s t ,  

if n o t  a l l  o f  t h i s  n e g l i g i b l e  i n c r e a s e  c a n  b e  a c c o u n t e d  

f o r  b y  i n c r e a s e s  i n  t h o s e  c i v i l  a c t i o n s  i n v o l v i n g  

f a m i l y  l a w  m a t t e r s  s u c h  as s u p p o r t ,  a l i m o n y ,  c u s t o d y



a n d  d i v o r c e  w h i c h  a c c o u n t  f o r  t h e  o v e r w h e l m i n g  b u l k  

of a l l  c i v i l  p r e c e e d i n g s  in  o u r  c o u r t s .  W h e r e a s  

l i a b i l i t y  i n s u r a n c e  c o m e s  i n t o  p l a y  in p e r s o n a l  i n j u r y  

c a s e s ,  w h i c h  a c t u a l l y  a c c o u n t  f o r  o n l y  a s m a l l  p e r c e n ­

t a g e  of t h e  c a s e s  in t h e  c o u r t s .  T h e r e  h a s  b e e n  v i r t u a i l  

n o  d i f f e r e n c e  in t h e  r a t e  of f i l i n g  p e r s o n a l  in; u r y  c a s e s  

f r o m  y e a r  to y e a r  s i n c e  a b o u t  t h e  m i d - 1 9 7 0 ' s . ^  (See E x h i b 

W h i l e  t h e  c v e r a l l  r a t e  cf f i l i n g  p e r s o n a l  i n ; u r y  

c a s e s  is s t a b l e ,  t h e r e  w i l l  a l w a y s  be s u b t l e  c h a n g e s  in 

t h e  t y c e s  of c a s e s  b r o u g h t ,  T h i s  w o u l d  r e f l e c t  t h e  

c o n t i n u i n g  e v e l u t i o n  of t h e  i n c r e a s i n g l y  c o m p l e x  

s o c i e t y  i n  w h i c h  w e  l i v e .  F c r  e x a m p l e ,  t h e r e  m a y  be 

m e r e  p o 1 1 u t i c n or d r u g  l i a b i l i t y  c a s e s  n e w  t h a n  t h e r e  

w e r e  f i f t y  cr e r e  h u n d r e d  y e a r s  age. N e w  t h e r e  a r e  

t h o u s a n d s  cf c o m p l e x  c h e r i c a !  c o r . p o u n d s  b e i n g  r e l e a s e d  

i n t o  o u r  e n v i r o n m e n t  a n d  w e  a r e  b e t t e r  a b l e  to d e t e r ­

m i n e  t h e  harm, t h e y  c a n  c a u s e .  In t h e  p a s t  t h e r e  w e r e  

n e t  n e a r l y  as  m a n y  c h e m i c a l s  a n d  it w a s  f a r  m o r e  d i f f i ­

cul t ,  if n o t  i m p o s s i b l e ,  to p r o v e  t h a t  t h e y  w e r e  t h e  

c a u s e  cf t h e  harm, p e o p l e  s u f f e r e d .  S u r e l y ,  t h e r e  a r e  

l e s s  t r a v e l e r s  i n v o l v e d  in r a i l r o a d  a c c i d e n t  c a s e s  o e r  

c a p i t a  t o d a y ,  b u t  m o r e  i n v o l v e d  ir. a i r p l a n e  a c c i d e n t

it A '

c a s e s ,  a n d  so  on,



F i n a l l y ,  s o m e  c r i t i c s  h a v e  t h e  i d e a  t h a t  t h e  i n ­

c r e a s e d  n u m b e r  of l a w y e r s  is s o m e h o w  m e a n i n g f u l  in 

t e r m s  o f  l i t i g a t i o n .  W h a t  t h e y  o v e r l o o k  or  f o r g e t  is 

t h a t  a l e g a l  e d u c a t i o n  h a s  c o m e  t o  b e  v i e w e d  a s  h a v i n g  

v a l u e  b e y o n d  t h e  p r a c t i c e  of  l a w .  T h u s ,  m a n y  l a w y e r s  

t o d a y  n e v e r  p r a c t i c e  l a w .  F u r t h e r ,  e v e n  f o r  t h o s e  w h o  

d o ,  m o s t  o f  t h e  m o d e r n  p r a c t i c e  o f  l a w  d e e s  n o t  i n v o l v e  

l i t i g a t i o n .

h . Z i l .£ _£ £ .£ £ _£ f  Z£y-‘-n(? _ k i a k i i £ t v  c l a i m s

G e n e r a l l y ,  t h e  c o s t  of p a y i n g  a l l  l i a b i l i t y  c l a i m s  

a n n u a l l y  r i s e s  at a p r e d i c t a b l e  r a t e ,  r o u g h l y  p a r a l l e l  

t o  t h e  u n d e r l y i n g  r a t e  of i n f l a t i o n  in  t h e  e c o n o m y  

f o r  t h e  g o o d s  a n d  s e r v i c e s  t h e  com. ter. s a t i o n  is b a s e d  u p o  

i n c l u d i n g  m e d i c a l  e x p e n s e s ,  l o s t  i n c o m e ,  etc. T h i s  is 

p o i n t e d  o u t  b y  a n u m b e r  of  r e c e n t  s t u d i e s .  P'cr e x ­

a m p l e ,  a H a n d  C o r p o r a t i o n  s t u d y  of ? u r y  v e r d i c t s  in 

C c o k  C o u n t y ,  I l l i n o i s  ( C h i c a g o ) ,  r e v e a l e d  t h a t  w h e n  

i n f l a t i o n  is c o n s i d e r e d ,  v e r d i c t s  t o d a y  a r e ,  g e n e r a l l y  

s p e a k i n g ,  n o  h i g h e r  t h a n  t h e y  w e r e  in 19 6 0.  M a r k  

P e t e r s o n  a n d  A u d r e y  C h i n ,  b o t h  of t h e  H a n d  C o r p o r a ­

t i o n ' s  I n s t i t u t e  f o r  C i v i l  J u s t i c e  w e r e  q u o t e d  in t h e  

Na  ti^ona l^_La w_j£u r na 1 of N o v e m b e r  11, 1 9 8 5 ,  as f o l l o w s :

" O u r  r e s e a r c h  s h o w s  t h a t  j u r i e s  a r e  u s u a l l y  

s e n s i b l e  a n d  t h a t  t h e i r  d e c i s i o n s  h a v e  b e e n  

r e m a r k a b l y  s t a b l e  o v a r  20 y e a r s . "



#

It s h o u l d  be p o i n t e d  o u t  h a t  v e r d i c t s  a c c o u n t  f or  o n l y  

a s m a l l  p e r c e n t a g e  of c l a i m s  p a i d ,  b u t  a r e  g e n e r a l l y  

t h o u g h t  t o  h a v e  t h e  g r e a t e s t  p o t e n t i a l  f o r  v o l a t i l i t y  

in t e r m s  of c os t.

A n o t h e r  e x a m p l e ,  a r e c e n t  s t u d y  o f  m e d i c a l  m a l ­

p r a c t i c e  i n  P e n n s y l v a n i a  r e v e a l e d  t h a t  t h e  M e d i c a l  

P r o f e s s i o n a l  L i a b i l i t y  C a t a s t r o p h e  L o s s  F u n d  l o s s  c c s t s  

a r e  p r e c i s e l y  w h e r e  t h e y  s h o u l d  h a v e  b e e n  p r e d i c t e d  to 

b e  1 0  y e a r s  a g o  w h e n  t h e  f u n d  w a s  s t a r t e d .  T h i s  

s t u d y ,  b y  P r o f e s s o r s  A l f r e d  E. H c f f l a n d e r  a n d  B l a i n e  F. 

Nve , a l s o  r e v e a l e d  t h a t  t h e r e  is n o  d i s c e r n  a b l e  t r e n d  

i n  P e n n s y l v a n i a  in t h e  n u m b e r  of m a l c r a c t i c e  c l a i m s

' f r e c u e n c v } a n d c o s t  c f r a v i n s  t h o s e  c l a i m s

( s e v e r i t y )  w h e n  t h e  u n d e r l y i n g  r a t e  c f in f 1 a t

h e a l t h  c a r e  c c s t s  is c o n s i d e r e d . ' (Note:

p h e n o m e n o n ,  c a l l e d  " p s e u c c - c r o w t h "  by t h e  a u t h o r s  cf 

t h i s  s t u d y ,  w h i c h  a c c o u n t s  f o r  t h e  c u r r e n t  a p p e a r a n c e  

cf  s u b s t a n t i a l  g r o w t h  i n  t h e  n u m b e r  of c l a i m s ,  and, 

t h e r e f o r e ,  c o s t ,  b e c a u s e  of t h e  w a y  c l a i m s  a r e  r e p o r t e d  

i n t o  t h e  s y s t e m ,  a n d  t h e  f a c t  t h a t  t h e  b u l k  c f  m a l p r a c ­

t i c e  i n s u r a n c e  is har.d 1 ed  by i n s u r e r s  w h i c h  d i d  n e t  

e x i s t  b e f o r e  t h e  1 9 7 5  " c r i s i s . " 1

U n f o r t u n a t e l y ,  t h e  m e d i a  t e n d s  to r e p o r t  o n l y  

e x t r a o r d i n a r i l y  l a r g e  p e r s o n a l  i n j u r y  v e r d i c t s .  T h i s  

a i v e s  t h e  o u t l i e  t h e  d i s t i n c t  i m . c r e s s i o n  t h a t  t h e



e x c e p t i o n  is t h e  g e n e r a l  r u l e .  It  is n e v e r  r e p o r t e d  

t h a t  t h e  a v e r a g e  of  a ll a w a r d s ,  s e t t l e m e n t s  a n d  v e r ­

d i c t s  in p e r s o n a l  i n j u r y  c a s e s  of  a l l  t y p e s  is p r o b a b l y  

l e s s  t h a n  $ 1 5 , 0 0 0 - - w i t h  s u b s t a n t i a l l y  l e s s  i n  m a n y  

c a s e s .  F u r t h e r ,  t h e  o v e r w h e l m i n g  h a r m  w h i c h  j u s t i f i e s  

t h e  r a r e  b i g  v e r d i c t  is o f t e n  o v e r l o o k e d .  F o r  e x a m p l e ,  

a p e r s o n  w h o  h a s  b e e n  t u r n e d  i n t o  a b r a i n - d a m a g e d  

q u a d r i p l e g i c  c a n  r e q u i r e  $ 1 5 , 0 0 0  or m o r e  p e r  

m o n t h  in c a r e  f o r  t h e  r e s t  of h i s  or h e r  l i f e .  T h i s  

c a n  a m o u n t  t o  m a n y  m i l l i o n s  of d o l l a r s  w h e n  t h e  v i c t i m  

is y o u n g  a n d  h a s  a l o n g  l i f e  e x p e c t a n c y .  L i k e w i s e ,  

w h e n  t h e s e  l a r g e  a w a r d s  a r e  a p p e a l e d  a n d  r e d u c e d ,  

o r  w h e n  t h e  t o t a l  r e p o r t e d  r e p r e s e n t s  t h e  v a l u e  o f  a n  

a n n u i t y  w h i c h  a c t u a l l y  c o s t s  a f r a c t i o n  cf t h e  r e p o r t e d  

a m o u n t ,  t h i s  is n e v e r  m e n t i o n e d .  N'o e v i d e n c e  h a s  e v e r  

b e e n  p r o d u c e d  t h a t  P e n n s y l v a n i a ,  w h e n  c o m p a r e d  t o  o t h e r  

s t a t e s  w i t h  s i m i l a r  d e m o g r a p h i c s ,  is a " b i g  v e r d i c t "  

s t a t e ,  in f a c t ,  it is p r o b a b l y  t r u e  t h a t  P e n n s y l v a n i a  

p r o d u c e s ,  or. a p e r  c a p i t a  b a s i s ,  l e s s  "ir.iij.ion d o l l a r  

v e r d i c t s "  t h a n  m o s t  o t h e r  s i m i l a r  s t a t e s .

F u r t h e r ,  it is t h e  t o t a l  c o s t  of  p a y i n g  a l l  l i a b i l i t y  

c l a i m s ,  n o t  t h e  c o s t  of a s i n g l e ,  or e v e n  a f e w ,  l a r g e  

c l a i m s ,  t h a t  is r e a l l y  i m p o r t a n t .  A s  a l r e a d y  p o i n t e d  

o u t ,  t h e  t o t a l  c o s t  of p a y i n g  a l l  l i a b i l i t y  c l a i m s  

a n n u a l l y  r i s e s  a t  a p r e d i c t a b l e  r a t e ,  r o u g h l y  p a r a l l e l
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t o  t h e  u n d e r l y i n g  r a t e  of i n f l a t i o n  in t h e  e c o n o m y ,  f o r  

t h e  g o o d s  a n d  s e r v i c e s  t h e  c o m p e n s a t i o n  is b a s e d  up on .

C . " E a s y" A n s w e r s: I n e f f e c t i v e  a n d  I n a p p r o c o r i a ‘,e S o l u t i o n s  

W h e n  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  a r e  s o a r i n g ,  it is 

j u s t  s c  e a s y  to  b e l i e v e  t h e  s i m p l i s t i c  n o t i o n  t h a t  t h e  

p r o b l e m  is " a l l  t h o s e  l a w y e r s ,  l a w s u i t s  a n d  b i g  v e r d i c t s . "  1: 

j u s t  f i t s  s o  n e a t l y  i n f o  t h e  g e n e r a l  p e r c e p t i o n  of  t h e  

w a y  t h i n g s  are. W h y  s h o u l d  e x p e r t s  in t h e  f i e l d  g i v e  a 

d e t a i l e d  ar.d l e n g t h y  a n s w e r  tc a c o m p l e x  p r o b l e m  w h e n  

it is sc- e 2 s y a n d  r 6 r h s r s a 1 i z t.1 a s sl  f • s s r v i n c  tc c i v s  

an a n s w e r  • • h i c h is h r .  e l v t~  a c c e n t e d  w i t h o u t  o u e s t i o r . :

a l l  t c c  r e a d i l y  p r e f e r r e d .  Th

^ ' C r ® u 11 c C ̂ U ̂  ' C ̂  " t C  1 • 5 i» • ' • * o a r. s is

o 1 a c i n cr l i m i t s  o n  a w a r d s . i r. 1 y , i .n t h e  r a r e  c a s e

w h i c h  w o u l d  e x c e e d  t h e  l i m i t ,  t h e  a t t o r n e y ' s  cor.tin.sent

f e e  w i l l  be r e d u c e d ,  but t h e  r e a l  c o s t  cf s u c h  s o l u ­

t i o n s  w i l l  b e  b o r n e  by  t h e  v i c t i m s  a n d  t h e  t a x - p a y  i r.a

c u b l i c .  T h i s  is bee; t h e  o n l y  e f f e c t  cf a l i m i t  on

a w a r e s  is t c  s h i f t  f r. e c c s c  cr ..arm i n  tr. e m o s t  c a t a ­

s t r o p h i c  c a s e s  a w a y  from, t h e  p e r s o n  cr perser.s w h o s e  

c a r e l e s s n e s s  c a u s e d  t h e  h a r m  a n d  o n t o  t h e  b a c k s  of t h e  

v i c t i m  a n d  t h e  v i c t i m ' s  f a m i l y .  U l t i m a t e l y  a l a r g e  s h a r e

or c o s t  is s h i f t e d  tc t h e  t a x - p a y i n g  p u b l i c  t h r o u g h



v a r i o u s  p u b l i c  a n d  m e d i c a l  a s s i s t a n c e  p r o g r a m s  w h i c h  e n d  

ui p i c k i n g  u p  t h e  b u r d e n ,  b u t  o n l y  a f t e r  t h e  v i c t i m  is 

f o r c e d  i n t o  p o v e r t y  t o  q u a l i f y  f o r  b e n e f i t s .  A p o o r  

s o l u t i o n  i n d e e d .

I m p o r t a n t l y ,  s u c h  s o l u t i o n s  d o  n o t  p r e v e n t

s o a r i n g  i n s u r a n c e  p r e m i u m s .  A s t u d y ,  " S t a t e  R e s p o n s e s

to  t h e  M a l p r a c t i c e  I n s u r a n c e  ’C r i s i s '  of t h e  1 9 7 0 s :

A n  E m p i r i c a l  A s s e s s m e n t , "  p u b l i s h e d  in  T-2£_££j£ £ -

H e a l t h  P o l i t i c s, P o l i c y  a n d  L a w ,  V o l u m e  9, N u m b e r  4,

W i n t e r  1 9 9 5 ,  f o u n d  t h e  f o l l o w i n g :

" A l m o s t  a l l  s t a t e s  e n a c t e d  i e : : s l a : : c n  in  

r e s p o n s e  to t h e  r a p i d  r i s e  in m a l p r a c t i c e  

i n s u r a n c e  p r e m i u m s  w h i c h  o c c u r r e d  d u r i n g  t h e  

m i d - 1 9  ’ ' s . A f t e r  d e s c r i b i n g  t h e  t y p e s  of  

s t a t u t e  ry c h a n g e s  enacted,, t h i s  s t u d y  

e v a l u a t e s  t h e  i n f l u e n c e  o f  t h e s e  c h a n g e s  or. 

l e v e l s  a n d  g r o w t h  of p r e m i u m s  p a _ d b y  g e n e r a l  

p r a c t i t i o n e r s ,  o p t h a l m e l e g i s t s ,  a n d  o r t h o ­

p e d i c  s u r g e o n s  d u r i n g  1 9 7 4 - 7 9 .  T h e  e m p i r i c a l  

r e s u l t s  of t h e  s t u d y  p r e s e n t e d  h e r e  c i v e  no 

i n d i c a t i o n  t h a t  i n d i v i d u a l  s t a t e  l e g i s l a t i v e  
a c t i o n s ,  or a c t i o n s  t a k e n  c o l l e c t i v e l y ,  h a d  

t h e i r  i n t e n d e d  e f f e c t s  on p r e m i u m s . "

L i k e w i s e ,  P e n n s y l v a n i a n s  n e e d  o n l y  e x a m i n e  w h a t  

h a s  h a p p e n e d  t o  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  in  

t h e  f a c e  o f  t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t  

of  1 9 7 8 ,  w i t h  i t s  s e v e r e  r e s t r i c t i o n s ,  i n c l u d i n g  a 

l i m i t  o n  a w a r d s ,  f o r  p r o o f  o f  t h e  f a i l u r e  o f  s u c h  

s o l u t i o n s  t o  c o n t r o l  s o a r i n g  r a t e s .

In t h e  s e a r c h  to c o n t r o l  p e r i o d i c  s u r g e s  in t h e  

c o s t  of l i a b i l i t y  in u r a n c e  p r e m i u m s ,  it m u s t  n e v e r  be



f o r g o t t e n  t h a t  t h e  p u r p o s e  of l i a b i l i t y  is n o t  o n l y  to 

c o m p e n s a t e  t h e  v i c t i m s  of c a r e l e s s  c o n d u c t ,  b u t  a l s o  to  

d e t e r  s u c h  c o n d u c t  in t h e  f u t u r e .  In t h e  a b s e n c e  of 

l i a b i l i t y ,  c a r e l e s s n e s s  a n d  i t s  t r u e  c o s t  to s o c i e t y  

w o u l d  l i k e l y  be f a r  g r e a t e r .

11 . T h e _ l£ 1 2 ££H£e_l.C£i_si s "

W h a t  n o w  f o l l o w s  is n o t  i n t e n d e d  to  t h r o w  s t o n - s  

at t h e  i n s u r a n c e  i n d u s t r y ,  b u t  to d e s c r i b e  t h e  p h e n o m e n o n  

at t h e  r o o t  of t h e  c u r r e n t  " c r i s i s . "  A c r i s i s  t h a t  no 

one , c o n s u m e r s  cr i n s u r e r s ,  s h o u l d  w a n t .

n. Fa e t c :  s C 3 s i n - P e : : c  c i c  : 1 u c t - 2 1 i o r. £ ir. F : 9 rr. 1 * * rr £

As w e  h a v e  s e e n ,  t h e  r e c e n t ,  s o m e t i m e s  s e v e r e ,  

i n c r e a s e s  in l i a b i l i t y  i n s u r a n c e  c r e m i u m s  h a v e  v i r t u a l -

- V c

c l a i m s  a r e  b e i n g  f i l e d ,  c r  with, t h e  s i z e  c f  ; u r y

v e r d i c t s .  T h i s  p e r h a p s  h a s  n e v e r  b e e n  r a z e  m o r e  c l e a r

t h a n  t h i s  y e a r ,  as t h e  f o l l o w i n g  s t a t e m e n t  from. B e st 's ,

nsurar.ee i n d u s t r y  b i b l e ,  r e v e a l s :

"In 1 9 8 o, i n s u r a n c e  i n d u s t r y ' s  o w n  e s t i ­

m a t e  cf  i n c u r r e d  l o s s  a n d  l e s s  e x p e n s e  p a y ­

m e n t s  i n c r e a s e d  by t h e  s m a l l e s t  a m o u n t  s i n c e  

1977. Yet , at t h e  s a m e  t i m e  as t h e  r a t e  of 

g r o w t h  of l o s s e s  w a s  d e c l i n i n g ,  p r e m i u m s  

i n c r e a s e d  b y  t h e  l a r g e s t  m a r g i n  s i n c e  1 97 6,  

o v e r  1 3 % . " S
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P r e m i u m s  s h o u l d ,  o v e r  t h e  y e a r s ,  h a v e  b e e n  r i s i n g  

s t e a d i l y ,  in l i n e  w i t h  a n d  c o n t r o l l e d  b y  t h e  a p p r o ­

p r i a t e  u n d e r l y i n g  r a t e s  of  i n f l a t i o n ,  if t h e y  w e r e  to 

r e f l e c t  a c c u r a t e l y  t h e  u n d e r l y i n g  c o s t  of t h e  l i a b i l i t y  

s y s t e m  alor.e. T h i s  h a s  n o t  h a p p e n e d .  T h e r e  a r e  

p e r i o d s  w h e r e  r a t e s  s t a y  l e v e l  o r  e v e n  d e c l i n e  d e s p i t e  

i n f l a t i o n  a n d  o t h e r s  w h e r e  r a t e s  s u r g e  u p w a r d s  f a r  m o r e  

r a p i d l y  t h a n  i n f l a t i o n .  T h e  r e a s o n s  a r e  t o  b e  f o u n d  

b o t h  in t h e  n a t u r e  of t h e  p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e  

m a r k e t p l a c e  a n d  i t s  r e l a t i o n s h i p  t o  g e n t  1 e c o n o m i c  

t r e n d s  and,, l i k e  t h e  e c o n o m y ,  t h e  p r o b l e m  is c y c l i c a l .

I n s u r a n c e  c l a i m s  a r e  p a i d  o u t  o f  t h e  t o t a l  o f  

p r e m i u m  i n c o m e  a n d  t h e  i n c o m e  e a r n e d  i n  t h e  i n v e s t m e n t  

of t h e s e  p r e m i u m s .  P r i c e  w a r s  a m o n g  c o m p e t i n g  

i n s u r a n c e  c o m p a n i e s  to g a i n  m a r k e t  s h a r e ,  h o p e f u l l y  

i n c r e a s i n g  p r e m i u m  i n c o m e ,  or at  l e a s t  i n v e s t m e n t  

i n c o m e ,  w h e n  i n t e r e s t  r a t e s  a r e  h i g h ,  c r e a t e  h a v o c  w h e n  

i n t e r e s t  r a t e s  f all . P r o f i t a b i l i t y  d e c l i n e s  a n d  e a c h  

i n s u r a n c e  c o m p a n y  is f a c e d  w i t h  a n o - w i n  c h o i c e :  r a i s e

r a t e s  a n d  l o s e  m a r k e t  s h a r e  t o  t h e  c o m p e t i t i o n ,  cr 

c o n t i n u e  t o  c o m p e t e  w i t h  i n c r e a s i n g l y  i n a d e q u a t e  r a t e s  

in o r d e r  tc m a i n t a i n  or i n c r e a s e  m a r k e t  s h a r e - - h o p i n g  

t h a t  t h e  c o m p e t i t i o n  w i l l  b e  f o r c e d  to r a i s e  t h e i r  

r a t e s  f i r s t  s o  t h a t  it c a n  t h e n  f o l l o w  s u i t .  It is 

t o u g h  to w i n  b a c k  p o l i c y h o l d e r s ;  it is a l o t  e a s i e r  t o



As t h e  c h a r t  a b o v e  n i g h t  i n d i c a t e ,  p r o p e r t y  a n d  

c a s u a l t y  i n s u r e r s  h a v e  s e e n  t h e  m e t r e  t h a t  c a n  be 

e a r n e d  c n  t h e  i n v e s t m e n t  of p r e m i u m  d o l l a r s  c u t  m



h a l f  or m e r e  b y  f a l l i n g  i n t e r e s t  r a t e s  d u r i n g  t h e  

c u r r e n t  e c o n o m i c  r e c o v e r y ,  n e c e s s i t a t i n g  p r e m i u m  i n ­

c r e a s e s  o n  t o p  of t h o s e  r a t e  i n c r e a s e s  c u r r e n t l y  r e ­

q u i r e d  t o  o v e r c o m e  p r e v i o u s l y  i n a d e q u a t e  r a t e s  w h i c h  

w e r e  t h e  r e s u l t  of t he c o m p e t i t i v e  p r i c e  w a r s  w i t h i n  t h e  

i n s u r a n c e  i n d u s t r y  as i n t e r e s t  r a t e s  r o s e  t o  r e c o r d  

h e i g h t s  e a r l i e r  in t h e  e c o n o m i c  c y c l e .

T h e  p h a s e  of t h e  i n s u r a n c e  c y c l e  w h e r e  p r o p e r t y  

=>rd c a s u a l t y  i n s u r e r s  b e c o m e  o v e r  r e l i a n t  o n  i n v e s t m e n t  

i n c o m e  a n d  p r e m i u m s  b e c o m e  i n c r e a s i n g l y  i n a d e q u a t e  h a s  

b e e n  e u p h e m i s t i c a l l y  d e s c r i b e d  a s  " c a s h  f l e w "  u n d e r ­

w r i t i n g .  A s  P r o f e s s o r  A l f r e d  J a f f e  p o i n t e d  o u t  in a 

r e c e n t  l e t t e r  t c  t h e  e d i t o r  p u b l i s h e d  in T h e  h e w  Y o r k  

T i r e s  o n  A u g u s t  25, 1 9 5 5 :

" T h a t  p h a s e  of  t he  c y c l e  c o m m e n c e d  a b o u t  t h e  

f o u r t h  q u a r t e r  of 1 9 7 8  a n d  t u r n e d  a r o u n d  
a b o u t  t h e  t h i r d  q u a r t e r  cf 1 9 6 4 .  W e  h a d  

c l o s e  to s i x  y e a r s . . . d u r i n g  w h i c h  A m e r i c a n  

b u s i n e s s e s ,  i n s t i t u t i o n s  a n d  m u n i c i p a l i t i e s  

g o t  t h e i r  i n s u r a n c e  w e l l  b e l o w  " m a n u f a c ­

t u r e r s '  c o s t s "  a n d  s a v e d  b i l l i c n s  of d o l l a r s  

o n  p r e m i u m s .... P r e m i u m  g r o w t h  is a f u n c t i o n  

o f  p o p u l a t i o n  i n c r e a s e ,  G . N . P .  g r o w t h ,  

i n f l a t i o n  a n d  o t h e r  e c o n o m i c  a n d  s o c i a l  

f a c t o r s .  P r e m i u m  r a t e  l e v e l  is w h a t  i m p a c t s  

o n  o n e ' s  p o c k e t f c o o k ,  n o t  o v e r a l l  p r e m i u m  

g r o w t h .  A m o r e  m e a n i n g f u l  s t a t e m e n t  w o u l d  

be :  ' R a t e  l e v e l s  f o r  c o m m e r c i a l  i n s u r a n c e

d r o p p e d  a p p r o x i m a t e l y  5C p e r c e n t  c n  a v e r a g e  

b e t w e e n  1 9 7 8  a n d  1 9 6 4 . ' "  ( Se e E x h i b i t  B)

T h e  c u r r e n t  s i t u a t i o n  h a s  a l s o  beer, e x a c e r b a t e d  by 

t h e  f a c t  t h a t  h e a l t h  c a r e  c o s t s  c o n t i n u e  t o  r i s e  m o r e

m
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■v:v;

r a p i d l y  t h a n  o t h e r  c o s t s  ar.d t h e  v a l u e  of p e r s o n a l  

i n j u r y  c l a i m s  is, to a v e r y  l a r g e  e x t e n t ,  q u i t e  u n d e r ­

s t a n d a b l y  c o n t r o l l e d  b y  t h e  u n d e r l y i n g  e c o n o m i c s  of 

h e a l t h  c a r e  costs . It s h o u l d  be r.cted t h a t  h e a l t h  c a r e  

c o s t s  a r e  c o n t i n u i n g  t o  r i s e  in t h e  g r e a t e r  P h i  l a d e l p h i  c 

a r e a  at t h e  h i g h e s t  r a t e  i n  t h e  n a t i o n ,  1 1 . 5 1  p e r c e n t ,  

d o u b l e  t h e  n a t i o n a l  a v e r a g e ,  a c c o r d i n g  tc t h e  'J. S. 

B u r e a u  cf L a b o r  S t a t i s t i c s  as r e p o r t e d  in 

Th e _ ? h  £l_a d e l_ph i a_2£cu î r ? r c n  S u n d a y ,  M a r c h  13, IP 55.

(See E x h i b i t  C)

In a d d i t i o n  tc a l l  cf t h e  f o r e g o i n g ,  o t h e r  f a c t o r s  

a r e  a l s c  i m p a c t i n g  on t h e  p r o p e r t y / c a s u a l t y  reir.surar.ee 

r 3 r ? t r ; i ch i n c l u d e :  1' r £ r € r. t e r. d s r. c r r c u s l o s s e s  i r. t 

U n i t e d  S t a t e s  as a r e s u l t  c f s t o r  r t , airrlar. e c r a s h e s  

a n d  5 i r 9 s ; a r. d 2) the d e c 1 1 r. e c 5 t he  B r i t i s h  count3 a r. d c 

fcrcicr. c u r r e n c i e s  r e l a t i v e  to t °  strcr.: U. S. d o l l a r .

K h a t is r. o w h a p p e n i n g  v  i t h. r a t e s  w a s  s u m m e d  up by 

G r o v e r  C z e c h ,  reoior.a; v i c e  c r e s i d e n t  cf t h e  A m e r i c a n  

I n s u r a n c e  A s s o c i a t i o n ,  as f o l l o w s :

" C o m p a n i e s  a r e  dci.ng w h a t  t h e y  f e e l  t h e y  h a v e  

tc to get n a c k  to p r i c e  a c e q u a c y . . . C c m p e t i -  

t i v e  p r e s s u r e  d r o v e  r at e  s d o w n  f cr m a n y  

y e a r s .  G e n e r a l l y  p r i c e s  t o d a y  a r e  c o m i n g  b a c k  
tc w h a t  t h e y  w e r e  in 1 9 ? 7 or 1 9 7 c  w h e n  

a d j u s t e d  fcr i n f l a t i o n . "  (See E x h i b i t  D)
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B e c a u s e  of d e c l i n i n g  p r o f i t a b i l i t y ,  i n s u r a n c e  

c o m p a n i e s  h a v e  b e c o m e  u n w i l l i n g  to  u t i l i z e  t h e i r  

c a p i t a l  ( c a p a c i t y )  to i n s u r e  r i s k s ,  c a u s i n g  a " c r i s i s  

of a v a i l a b i l i t y . " ’ In t h e  c o m p e t i t i v e  f r e e  m a r k e t ,  i n­

v e s t m e n t  c a p i t o l  t e n d s  t o  f l o w  t o  t h o s e  i n v e s t m e n t s  

w h e r e  p r o f i t s  a r e  h i g h e s t  a n d  m o s t  r e l i a b l e .  A f t e r  all, " t h e  

b u s i n e s s  o f  b u s i n e s s  is p r o f i t s . "  U n f o r t u n a t e l y ,  t h i s  is 

n e t  n e c e s s a r i l y  g o o d  f o r  i n s u r a n c e  p u r c h a s e r s  or, in t h e  

l o n g  t e r m ,  f o r  m a n y  s e c t o r s  of L h e  i n c u s t : y  i t s e l f .  W h e n  

p r o f i t s  a r 3  r e d u c e d ,  i n s u r a n c e  c o m p a n i e s  b e c o m e  v e r y  s e l e c t i v e .  

T h e y  n a t u r a l l y  w a ' “ tc m a x i m i z e  p r o f i t s .  T h e r e f o r e ,  

t h e y  t r y  t o  a v o i d  i n s u r i n g  r i s k s ,  p r e f e r r i n g ,  i n s t e a d ,  

t o  i n v e s t  in t h o s e  l i n e s  w h i c h  a r e  a " s u r e  be*-" and , ir. 

any event, they will c ha r g e  w h a t  the m a r k e t  w i l l  bear.

In c h o o s i n g  w h i c h  l i n e s  t o  w r i t e  w h e n  p r o f i t s  a r e  

r e d u c e d  in t h e  i n s u r a n c e  b u s i n e s s  c y c l e ,  c e r t a i n  

p r o p e r t y - ' c a s u a l t y  l i n e s  s u f f e r  f r o m  a l a c k  of a d e q u a t e  

d a t a  w h i c h  p r e v e n t s  p r o p e r  u n d e r w r i t i n g ,  i n c l u d i n g  s u c h  

t h i n g s  as t h e  c o n s i d e r a t i o n  o f  i n d i v i d u a l  c l a i m  

e x p e r i e n c e ,  in t h e  r a t e  m a k i n g  p r o c e s s .  P o t e n t i a l  

p u r c h a s e r s  o f  i n s u r a n c e  in t h e s e  l i n e s  a r e  at a d i s a d v a n ­

t a g e  r e l a t i v e  t o  o t h e r s  u n d e r  c u r r e n t  m a r k e t  c o n d i t i o n s .



e
W h e n  p r o f i t s  a r e  d o w n ,  i n s u r e r s ,  l i k e  o t h e r  b u s i n e s s e s  

w i l l  s t i c k  w i t h  t h e  l i n e s  t h e y  k n e w  t h e  ir,ost a b o u t  a n d  

a r e  t h e  m o s t  p r o f i t a b l e .  I t  d o e s  n o t  m e a n  t h a t  

i n s u r i n g  e t h e r  l i n e s  is n o t  p r o f i t a b l e ,  b u t  r a t h e r ,  

t h a t  s o m e  l i n e s  a r e  c o n s i d e r e d  m o r e  l i k e l v  to v i e l d  

h i g h e r  p r o f i t s  t h a n  e t h e r s .  T h e  s l i g h t e s t  i n d i c a t i o n  

c f  r i s k ,  a n y  u n c e r t a i n t y  o r  u n a n t i c i p a t e d  e v e n t ,  car. 

l e a d  v i r t u a l l y  t h e  e n t i r e  i r . d u s t r v  

i n c r e a s e  p r i c e s , e c u c e  cr  car.c 

f r o m  t h e  m a r k e t ,  w h e t h e r  c

; v e r 2 : s

r n e t  s u e h  a c 1 1  c r. s a r e

B e s t ' s  s = v s it r e s t  s u :  n r . c t l  v ; t h e  n *

tc r e d u c e  t h e  i n c e n t i v e  cf * r . s u r e ^ s  t “ 

i n c r e a s e  t h e  i n c e n t i v e  tc r a i s e  crerriurr. i 

c f  a v a i l a b i l i t y  a n d  c c s t . “ O b s e r v e r s  cf  

s t a n d i n g  t h i s  r e l a t i o n s h i p  b e t w e e n  t h i s

c n e e  i n t e r e s t  r a t e s  s t a r t e d  t c  f a l l  s i c n i f i c a n t l v ,  c r e r  

w o u l d  o n c e  a g a i n  r i s e ,  p r o b a b l y  s h a r p l y . *  A n  e x a m p l e  o f  

c o r r e c t n e s s  cf  t h i s  c r e d i c t i c r .  car. b e  s e e n  w h e n  c c t.t = *■ * 

t h e  e a r l i e r  c h a r t  d e p i c t i n g  t h e  f a l l  c f  t h e  p r i m e  r a t e

t h e  f o l i o  w i n e  c h a r t s  com. c e r m n c  m o d i  c a 1 m a l c r a c t i c e  ir. s

t h e  e a r 1 v 19- = :
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T h e  " b o o m - b u s t "  c y c l e  .in t h e  i n s u r a n c e  i n d u s t r y

is  r e f l e c t e d  in t h e  b e h a v i o r  o f  i n s u r e r s :

" I t  is a m a z i n g  t o  s e e  w h a t  h a p p e n s  i n  a n  

i n s u r a n c e  c y c l e  to t h e  m e n t a l  s t a t e  cf u n d e r ­

w r i t e r s .  A t  t h e  t o p  of t h e  c y c l e ,  in 19 6 1,  

i n s u r e r s  w e r e  w i l l i n g  t o  n o t  o n l y  t a k e  a l l  of 

t h e  r i s k s  t h a y  a r e  s h u n n i n g  t o d a y ,  b u t  w e r e  

w i l l i n g  t o  g o  s o  f a r  a s  t o  i n s u r e  t h e  l i a b i ­
l i t y  of M G M  a f t e r  t h e i r  G r a n d  H o t e l  b u r n e d  

d o w n .  C o m p a r e  t h a t  w i t h  t o d a y ' s  d o o m s d a y  

a t t i t u d e  t o w a r d  r i s k s  t h a t  t h e  u n d e r w r i t e r s  

h a v e  s u b j e c t i v e l y  d e c l a r e d  to b e  t a b o o . " * *

(See A l s o  E x h i b i t  E)

T h i s  c y c l e  of p r o f i t a b i l i t y  f o r  i n s u r e r s  c a n  

p e r h a p s  b e s t  b e  s e e n  in t h e  f o l l o w i n g  c h a r t  s h o w i n g

Average Annual Rate* of Return on Net Income 
After Taxes aa a Percent of Net Worth 1972-82 (12)

A l o n g e r  t e r m  l o c k  a t  t h i s  c y c l e  c a n  b e  s e e n  i n  

t h e  f o l l o w i n g  c h a r t .

19



A s  t h e  a b o v e  c h a r t s  c e r . c n s t r a t e ,  i n s u r a n c e  c r u s e s  

a r e  b o t h  c y c l i c a l  a n d  p r e d i c t a b l e .  K h a t  w e  a r e  e x p e r ­

i e n c e  n c r.ok  i n  1 ? ? 5  i s  ' us

i n s u r a n c e  r a r / . e t t l a c e ,  c r e a t e :  b y  t h e  e c c : c r i e s

o n

i n s u r a n c e  b u s i n e s s  a n d  i t s  i n t e r r e l a t i o n s h i p  w i t h  

u n d e r l y i n g  e c o n o m i c  t r e n d s  a n d  c o n d i t i o n s ,  b o r n  f: 

t h e  s t r u g g l e  b e t w e e n  c o m p e t i n g  i n s u r a n c e  c o m p a n i e s  f o r  

m a r k e t  s h a r e  a n d  p r o f i t s .

D u r i n g  t h e  c u r r e n t  p h a s e  c f  t h e  i n s u r a n c e  c y c l e ,  

i n s u r e r s  a r e  d e m a n d i n g  a n d  r e c e i v i n g  s u b s t a n t i a l  

i n c r e a s e s  i n  r a t e s  i n  o r d e r  tc s u b s t a n t i a l l y  i n c r e a s e  

t h e i r  p r o f i t a b i l i t y .  Cr.ce h i g h e r  p r o f i t s  a r e  r e s t o r e d ,

t h e  c u r r e n t  c r i s i s  of a v a i l a - i - i t y  a n -  c o s t  w i l l

d i s a p p e a r  a n d  t h e  n e x t  rour. 

l i k e l v  t o  r e e r e r o e ,

c o m p e t i t i v e  p r i c i n g  ::s



It is i n t e r e s t i n g  to n o t e  t h a t  a u t o  i n s u r a n c e

p o l i c y h o l d e r s  in P e n n s y l v a n i a  w e r e  c u s h i o n e d  a g a i n s t

t h e  f u l l  i m p a c t  of t h e  p r e s e n t  c r i s i s  b y  t h e  s t a t e ' s

n e w  a u t o  i n s u r a n c e  l a w  w h i c h  t o c k  e f f e c t  ] u s t  as the

c u r r e n t  p h a s e  cf- t h e  m a r k e t  c y c l e  w a s  b e g i n n i n g .  Fcr

e x a m p l e ,  in 1 9 e 5 ,  S t a t e  F a r m ,  t h e  l a r g e s t  a u t o  i n s u r e r

in b o t h  P e n n s y l v a n i a  a n d  t h e  U n i t e d  S t a t e s ,  t o c k  a ra t

i n c r e a s e  a v e r a g i n g  6% fcr t h e  e n t i r e  n a t i o n ,  b u t  S t a t e

F a r m ' s  i n c r e a s e  w a s  o n l y  3.9% in P e n n s y l v a n i a .

T h e  c o s t  of i n s u r i n g  an a u t o m o b i l e  ir. t h e  U n i t e d  S t a t e

1 *
in  1 9 9 5  h a s  riser, at an a n n u a l i z e d  r a t e  cf 15.2%. 

P e n n s y l v a n i a  a p p e a r s  to be b e l o w  t h e  n a t i o n a l  a v e r a o e  

f o r  t h e  f i r s t  t i m e  ir. y e a r s .

S i g n i f i c a n t l y ,  a r e c e n t  a r t i c l e  ir. t h e  J o u r n a l  of 

C o m m e r c e  r e p o r t e d  on  a n e w  s t u d y  e n t i t l e d  " 1 9 5 5 ,  A 

C r i t i c a l  Y e a r , "  d e n e  b y  t h e  i n s u r a n c e  i n d u s t r y  i t s e l f ,  

t h r o u g h  t h e  I n s u r a n c e  S e r v i c e s  O f f i c e  a n d  t h e  N a t i o n a l  

A s s o c i a t i o n  of I n d e p e n d e n t  I n s u r e r s .  T h e  s t u d y  c o n ­

c l u d e d ,  " T h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  m u s t  a c c e p t  th 

m a j o r  r e s p o n s i b i l i t y  f c r  i t s  c u r r e n t  f i n a n c i a l  c o n d i ­

t i o n . "  ( S e e  E x h i b i t  F)

H o w e v e r ,  it is n o t  y e t  t i m e  tc m o u r n  

f o r  t h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  cr f e a r  f o r  

i t s  d e m i s e .  Dr. M i c h a e l  E. H o g u e ,  P r e s i d e n t  a n d
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M a n a g i n g  D i r e c t o r  cf t h e  P h i l a d e l p h i a  I n s u r a n c e  R e s e a r c h

G r o u p ,  in r e c e n t  r e m a r k s  tc t h e  a n n u a l  c o n v e n t i o n

of t h e  N a t i o n a l  A s s o c i a t i o n  of P r o f e s s i o n a l  I n s u r a n c e

A g e n t s ,  s a i d :

" T h e  p r o p e r t y - c a s u a l t y  i n s u r a n c e  i n d u s t r y  

t o d a y  is in a s t r o n g e r  c a p i t a l  a n d  s u r p l u s  

p o s i t i o n  t h a n  it h a s  e v e r  b e e n  in a n d  it 

c l e a r l y  h a s  e n o u g h  c a p i t a l  a n d  s u r p l u s  to 
m e e t  t h e  n e e d s  cf t h e  i n s u r a n c e  i n d u s t r y  

t o d a y  ar.d in the n e a r  f u t u r e . "  (See E x h i b i t  G)

T h e  N" a t i c r. a 1 Ur. c s r v r i t s r  r G r c r t s d  t h a t  Dr. H o c u s  

vl 2 1 s c rr ? d i c t so 3 a u i c k e r  oh sr. e x c e c t e d  r e t u r n  t c 'a

i r. o t h e r  w o r d s ,e r i c d  cf a l a c k  cfr

3 r e t u r n  t o  cor. o e t i  1 1 v s  r r i r e cuttir. c

T V o  2 - 3 ' •*- - e  a r- '  c  - - - - . . i r. u e ;

"Dr. H o c u s  s a i d  A.M. B e s t  

c o n s o l i d a t e d  c c 1 1 c v :. o l d e r £64
b ill io n f Dec. 31, 1 9 E 4, a n d  t h e r

i r. d io at ed  an a d j u s t e d  
s u r p l u s  of £92 b i l l i o n .  T h u s ,  h e  s a i d ,  

B e s t  s a w  an e q u i t y  i r. the  b a l a n c e  s h e e t  of 
S 2 S b i l l i o n  w h i c h  he s a i d  a r i s e s  c u t  o f  

u n d e r v a l u e d  a s s e t s  a n d  o v e r s t a t e d  

l i a b i l i t i e s .  He  s a i d  it c o m e s  p r i m a r i l y  

f  r c r .  t h e  u n e a r n e d  c r e it. i  u  it. r e s e r v e  f c r  t . b  a t

a  w - -

jcrt:;

a r
e a s y  p a i c  c u t  i r. a c q u i s i t i o n  c o s t s  

h e  e s t i m a t e  c f  t h e  l e s s  r e s e r v e s  o n

a c i s c o  ur.teu o a s i s .

"'In o e r. e r a 1 , w b.St t h a t rn e a r. s ,1i :r •0 cn a i d ,  'is

— h a t  t h e  c r o c e  r z y - ca s u a z y i r. d u s t r y , if  it

w e r e  p u t  lr.t c a r u n o i  i c i t u a t i r-r. a n d a s s u m. i n
t h e  r e s e r v e s a r e a c c u r a t o , w  h. e r. t h e p e r i o d  o

r u n o f f  is c o m p l e t e d , r. c cn.l y w o u l d t h e r e  b e

5 64 [b ]i 1 1 io r i r. c a r i t s > a n d  s u r p i u s , b u t  t h

w o u l d  b e  a n o t, h e ** S *> c b * 1 i o n  1 e ft o v e r . '

«
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" E v e n  a s s u m i n g  a r e s e r v e  d e f i c i e n c y  of as  

m  u c h • a s 2 0  p e r c e n t ,  h e  s a i d ,  a f t e r  t h e  p e r i o d  

o f  r u n o f f ,  t h e  i n d u s t r y  w o u l d  h a v e  n o t  o n l y  
t h e  $64 b i l l i o n  of  r e p o r t e d  s u r p l u s ,  b u t  

a n o t h e r  $8 b i l l i o n  or S9 b i l l i o n  of 
u n d i s c l o s e d  p r o f i t s .

"' I t is f o r  t h i s  r e a s o n , '  Dr. H o g u e  s a i d ,  

't ha t w e  b e l i e v e  t h e  p r o p e r t y  a n d  c a s u a l t y  
i n s u r a n c e  i n d u s t r y  is o v e r c a p i t a l i z e d ;  a n d  

t h a t ,  f r a n k l y ,  is g o i n g  to be a d e t r i m e n t ,  
n o t  an  a d v a n t a g e .  '...

"'It's f c r  t h a t  r e a s o n , '  h e  c o n t i n u e d ,  'that 
w e  m a i n t a i n  t h a t  t h e  i n d u s t r y  d o e s  n o t  h a v e  a 

c a p a c i t y  p r o b l e m . ' . . .

" . . . W h a t  it  d o e s  i n d i c a t e ,  h e  s a i d ,  is  t h a t  t 

i n s u r a n c e  i n d u s t r y  is n o t  p l e a s e d  w i t h  t h e  

p r o f i t a b i l i t y  of t h e  m a r k e t  a n d  is u n w i l l i n g  

tc  r e l e a s e  t h e  c a p a c i t y  in s e a r c h  of t a k i n g  

risk. 'There lies cur ma or concern,' he 
s a i d  .

" W h e n  t h e  r r o f i t a b i l i t y  a r r e a r s  i n  t h e  

f i n a n c i a l  s t a t e l e t s  of t h e  c a r r i e r s ,  

c a r t i c u l a r l v  i n  t h e  r e o i c n a l  a n d  o t h e r  s m a l l  

c o m m a  r.ies t h a t  h a v e  n e t  h a d  t h e  e x t e n t  o f  

p r o b l e m s  t h a t  m a n y  o f  t h e  l a r g e r  c a r r i e r s  

h a v e  h a d ,  t h e y  w i l l  b e g i n  t c r e l e a s e  t h e  

s u r p l u s  i n  a n t i c i p a t i o n  c f  g r o w t h  o f  m a r k e t  

share .

" Cr. H o g u e  s a i d  C h u b b  a n d  C h i c  C a s u a l t y  

r e c e n t l y  r e l e a s e d  n i n e - m o n t h  r e s u l t s  s h o w i n g  

t h a t  e a r n i n g s  p e r  s h a r e  h a v e  a l r e a d y  d o u b l e d  

in 1 9 8 5 .

"'It is o u r  c o n c e r n , '  h e  s a i d ,  't ha t w e ' r e  

g o i n g  t o  f i n d  a m o r e  r a p i d  r e l e a s e  o f  t h a t  

s u r p l u s  in s e a r c h  o f  m a r k e t  s h a r e  t h a n  is 

o t h e r w i s e  b e i n g  p r e d i c t e d  r e l a t i v e  t o  w h e n  

t h e  m a r k e t s  w i l l  t ur n . It is o u r  b e l i e f  t h a t  

t h a t  is g o i n g  to r e s u l t  a g a i n  in a p e r i o d  of 

l a c k  of p r i c e  d i s c i p l i n e .



" W e  b e l i e v e  t h a t  t h e  r e q u i r e m e n t  to a l l o c a t e  
t h e  s u r p l u s  b e c a u s e  of t h e  n e c e s s i t y  to  

l e v e r a g e  t h a t  s u r p l u s  a g a i n s t  r e t u r n s  t o  m e e t  

t h e  t a r g e t  r e t u r n  o n  i n v e s t m e n t s  cf m a n y  of 
t h e s e  c o r p o r a t i o n s ,  w e  w i l l  b e g i n  to  s t a r t  t h e  

p r o c e s s  of m a r k e t  c o m p e t i t i v e n e s s . '

"He c a l l e d  it ' g r o s s  m i s m a n a g e m e n t '  of  a 

p r c p e r t y - c a s u a l t y  i n s u r a n c e  c o m p a n y  to 

a t t e m p t  t o  i n c r e a s e  m a r k e t  s h a r e  u n l e s s  t h e r e  
a r e  i n d i c a t o r s  a v a i l a b l e  s h o w i n g  w h e r e  t h e  

p>;ice a n d  r e l a t i v e  e x p o s u r e  a r e  at a n y  p o i n t  

in t i r e .  He  s a i d  it h a s  b e e n  h i s  e x p e r i e n c e  

t h a t  t h e r e  a r e  f e w  i n s u r a n c e  c o m p a n i e s  in 

t h e  U . £. m a r k e t  w h i c h  a r e  f u l l y  a w a r e  c f t h e  
c u r r e n t  p r i c e  a n d  e x p o s u r e  r e l a t i o n s h i p  in 

t h e i r  p o r t f o l i o  on a r e c u r r i n g  b a sis..."

(Fee E x h i b i t  G i

Ir. o t h e r  w o r d s ,  Dr. H c g u e  a p p a r e n t l y  b e l i e v e s  t h a t  

t h e  i n s u r a n c e  c y c l e ,  w i t h  i ts  p e a k s  a n d  v a l l e y s ,  is 

m o s t  l i k e l v  t o  b e  r e c e a t e d  acair. i n  t h e  f u t u r e  - u s e  as 

it h a s  in t h e  p a s t .  (Fcr f u r t h e r  d i s c u s s i o n  a n d  e t h e r  

v i e w s  c n  t h e  c a p a c i t y  a s p e c t  cf Dr. H o g u e ' s  r e m a r k s ,

S O  O V ;

W h i l e  if a o c e a r s  c e r t a i n  t h a t  t h e  i n s u r a n c e  i n d u s ­

t r y  w i l l  c o n t i n u e  a n c  p r o f i t a b i l i t y  w i l l  i m p r o v e ,  t h e r e  

w i l l  b e  s o m e  i n e v i t a b l e  c h a n g e s .  T h e  n a t u r e  a n d  e x t e n t  

of t h e s e  c h a n g e s  r e m a i n s  t o  b e  seer.. T h e r e  m a y  be 

i n c r e a s e d  g o v e r n m e n t  i n t e r v e n t i o n  tc a t t e m p t  to  c o n t r o l  

t h e  s w i n g s  c f  t h e  i n s u r a n c e  c y c l e  a n d  t c  a s s u r e  

a v a i l a b i l i t y  o f  c o v e r a g e  a n d  p r o v i d e  a d e q u a t e  d a t a  f o r  

r a t e  m a k i n g  p u r p o s e s  f o r  c e r t a i n  l i n e s ,  as w e l l  a s  to

p r e v e n t  such, a b u s e s  a s  m i d t e r m  c a n c e l l a t i o n s .  T h e r e  

w i l l  c e r t a i n l y  b e  s o m e  s t r u c t u r a l  c h a n g e s  ir. t h e



m a r k e t p l a c e ,  i n c l u d i n g  i n c r e a s e d  r e l i a n c e  o n  s e l f -  

i n s u r a n c e .  I n s u r a n c e  p u r c h a s e r s  h a v e  m u c h  a t  s t a k e .  

K i ll !  t h e y  c o n t i n u e  t o  b e  a t  t h e  m e r c y  o f  t h e  i n s u r a n c e  

c y c l i e  o r  w i l l  t h e y  t a k e  a n  a c t i v e  r o l e  i n  i m p r o v i n c  

t h e ^ r  s i t u a t i o n ?  C h a n g e s  a r e  c o n s t a n t  i n  o u r  s o c i e t y  

a n d ,  j u s t  a s  t h e  lav: a d a p t s  t o  t h e s e  c h a n g e s ,  s o  m u s t  

i n s u r a n c e .  S o  f a r ,  t h e  c o m p e t i n g  i n s u r a n c e  c o m p a n i e s  

h a v e  a p p a r e n t l y  f o u n d  it e a s i e r  t o  a g r e e  a m  o n e  

t h e m s e l v e s  t o  t r y  t o  s h i f t  t h e  b l a m e  f o r  t h e i r  c r o t l e m s  

o n t o  t h e  l e g a l  s y s t e m ,  t h a n  t o  a g r e e  c n  h o w  t c  s o l v e  

t her..

Z2 Z .  T h e  S e 3 r : h f e e  E f f e c t i v e  S c l u t i c r .  s

A s  m u s t  be c l e a r  b y  n e w ,  the r e a l i t y  of t h e  

" c r i s i s "  is f a r  d i f f e r e n t  a n d  m e r e  c o m . p i e >: t h a n  is 

c o m m o n l y  p e r c e i v e d .  T h e  a n s w e r s  t c t h e s e  p r o b l e m s  d c 

n o t  l i e  i n  c o s t  s h i f t i n g  d e v i c e s  s u c h  a s  v a r i o u s  a r b i ­

t r a r y  l i m i t a t i o n s  c n  t h e  r i g h t s  o f  t h e  c i t i z e n s  o f  

P e n n s y l v a n i a .  T h e  a n s w e r s  a r e  n u m e r o u s  a n d  w h a t  

f o l l o w s  i s  n o t  i n t e n d e d  t c  b e  a n  a i l  i n c l u s i v e  l i s t .  

P a r t  o f  t h e  a n s w e r  l i e s  i n  a s s u r i n g  t h a t  t h e  i n s u r a n c e  

i n d u s t r y  d o e s  r e a l  u n d e r w r i t i n g ,  c o n s i d e r s  i n d i v i d u a l  

e x p e r i e n c e  i n  r a t e  m a k i n g  a n d  h a s  a d e q u a t e  d a t a  in  

o r d e r  t o  d o  t h i s  job. F u r t h e r ,  w h i l e  c o m p e t i t i o n  m a y  

b e  d e s i r a b l e  a s  a g e n e r a l  r u l e ,  i n s u r a n c e  c o m p a n i e s  

c a n n o t  b e  p e r m i t t e d  t o  c h a r g e  r a t e s  w h i c h  a r e  m a d e -
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q u a t e  or e x c e s s i v e .  In s o m e  l i n e s ,  t h e  m a r k e t  in a 

s t a t e  m a y  b e  s o  c o n c e n t r a t e d  a s  t o  n o t  b e  c o n d u c i v e  t o  

o p e n  c o m p e t i t i o n .  T h i s  m u s t  be c a r e f u l l y  e x a m i n e d .

A l s o  n e c e s s a r y  is a c t i o n  to r e d u c e  d e p e n d e n c e  on t h e  

f o r e i g n  r e i n s u r a n c e  m a r k e t  a n d  p a r t i c u l a r l y  t h e  

d o m i n a n c e  of L l o y d ' s  of  L o n d o n  o v e r  t h e  A m e r i c a n  i n ­

s u r a n c e  m a r k e t .  A n o t h e r  p a r t  of t h e  a n s w e r  l i e s  :r. 

r e e x a m i n i n g  t h e  i n v e s t m e n t  l a w s  g o v e r n i n g  p r o p e r t y  a n d  

c a s u a l t y  i n s u r a n c e  ccm.par.ies sc that they car. engage in 

a p p r o p r i a t e  m o d e r n  i n v e s t m e n t  p r a c t i c e s  w h i c h  m i g h t  

6 D 5 b 2 9 t h e r  t o  s m o o t h  cut. t h s s 5 f s ct s cr c h 2 r.cir.c 

sccr. o t i c  cor. d* c ** T~ v» ̂  * r ^ ->■ *i * « o c

P e n n s y l v a n i a ' s  l a w  g o v e r n i n g  i n s u r a n c e  c o m p a n y  i n ­

v e s t m e n t s  d a t e s  from. 19 21. A n  a d d i t i o n a l  a n s w e r  l i e s  

i n  i .! c r s s  s sd i n s i s t s  r. c *5 cn ris!< r. £ r» 2 r c- r. 6 r. t cr. cs r t cf

#

p r e v e n t  i n j u r i e s  f r o m  o c c u r r i n g  in t h e  f i r s t  p l a c e .  A 

f u r t h e r  p a r t  of  t h e  a n s w e r  l i e s  in i n c r e a s e d  k n o w l e d g e  

o n  t h e  p a r t  o f  i n s u r a n c e  c o n s u m e r s  a s  tc h o w  t o  b u y  

i n s u r a n c e  an d w h o  to b u y  it f r o m .  T h i s  w o u l d  i n c l u d e  

i n c r e a s i n g  u s e  cf s e l f - i n s u r a n c e  a n d  p c o i i n g  m e c h a n i s m s .

T h r o u g h  t h e  p o o l i n g  of  r i s k s  m a n y  c r o u p s  n e e d i n g  

i n s u r a n c e  c o v e r a g e ,  i n c l u d i n g  P e n n s y l v a n i a ' s  p o l i ­

t i c a l  s u b d i v i s i o n s ,  c o u l d  a c c o m p l i s h  s e v e r a l  o b j e c t i v e s .

F i r s t ,  t h e y  c o u l d  c o l l e c t i v e l y  s e l f - i n s u r e  t h e i r  l e w
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e n d  e x p o s u r e .

S e c o n d ,  t h e y  c o u l d  u s e  t h e  s t r e n g t h  of t h e i r  n u m ­

b e r s  a n d  t h e  s t a b i l i t y  o f  r i s k  i n h e r e n t  in s u c h  an 

a r r a n g e m e n t  t o  n e g o t i a t e  t h e  m o s t  f a v o r a b l e  r a t e s  f r o m  

t h e  p r i v a t e  s e c t o r  f o r  t h e i r  c o l l e c t i v e  h i g h - e n d  e x p o ­

sur e .  T h u s ,  t h e  p o o l i n g  m e c h a n i s m  w o u l d  w o r k  v e r y  m u c h  

l i k e  a g r o u p  i n s u r a n c e  p l a n  w i t h  a h i g h  d e d u c t i b l e .

T h i r d ,  t h e  p o o l i n g  m e c h a n i s m  c o u l d  p r o v i d e  a d a t a  

b a s e  c n  a l l  c l a i m s  a g a i n s t  i t s  p a r t i c i p a n t s  w h i c h  

w c u l c  e n a b l e  e f f e c t i v e  r i s k  m a n a g e m e n t  —  c l a i m  

p r e v e r . t i c n - - t h e  cr. 1 y r e e l  w a y  t c  c u t  c c s t s .

F o u r t h ,  s u c h  a d a t a  b a s e  w o u l d  p r o v i d e  i ts

o a r t i c i c a n t s  w

» •

ir. surer, ce r a t e s  a r e  f a i r  a n d  r e a s o n a b l e .

T h e  c o d i n g  m e c h a n i s m  I a m  d e s c r i b i n g  c o u l d  be r u n  

by a p r i v a t e  i n s u r e r  w i t h  t h e  a p p r o p r i a t e  e x p e r t i s e .

H o s t  i m p o r t a n t l y ,  s u c h  a p r o g r a m  w o u l d  e f f e c t i v e l y  f r e e  

g r o u p s  s u c h  as P e n n s y l v a n i a ’s p o l i t i c a l  s u b d i v i s i o n s  

f r o m  t h e  v i c i s s i t u d e s  of  t h e  i n s u r a n c e  c y c l e .  T h i s  is 

b e c a u s e  t h e y  w o u l d  h a v e  c r e a t e d  t h e i r  o w n  c a p a c i t y  tc 

t h e  e x t e n t  t h e y  s e l f - i n s u r e ,  t h u s  h o a r d i n g  t h e  s o m e ­

t i m e s  e x t r e m e l y  l i m i t e d  c a p a c i t y  a v a i l a b l e  in  t h e  p r i ­

v a t e  s e c t o r  f o r  t h e i r  h i g h - e n d  e x p o s u r e .  F u r t h e r ,  it 

w o u l d  g i v e  t h e m  t h e  d a t a  n e c e s s a r y  b o t h  to p r e v e n t  

c l a i m s  a n d  n e g o t i a t e  i n s u r a n c e  r a t e s  f a r  m o r e  e f f e c t i v e l y



In r e m a r k s  t o  t h e  F l o r i d a  S e n a t e  C o m m e r c e  C o m m i t ­

t e e  r e g a r d i n g  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  o n  

O c t o b e r  8, 1 9 8 5 ,  F l o r i d a  I n s u r a n c e  C o m m i s s i o n e r ,  B i l l

G u n t e : , s u p p o r t e d  t h e  v i e w s  e x p r e s s e d  h e r e i n  as to t h e  

s o l u t i o n s  w h i c h  w o u l d  a p p e a r  t o  b e  a p p r o p r i a t e  u n d e r  

t h e  c i r c u m s t a n c e s .  (See E x h i b i t  I)

In t h i s  r e g a r d ,  it s h o u l d  be r e m e m b e r e d  t h a t  

i n s u r a n c e  fi rst began in E n g l a n d  wh e n the o w n e r s  of 

m e r c h a n t  v e s s e l s  d e c i d e d  t h a t  t h e  b e s t  w a y  t h e y  c o u l d  

h a n d l e  t h e  r i s k s  i n h e r e n t  ir. t h e i r  b u s i n e s s  w a s  to 

s h a r e  t h a t  r i s k .  M a v b e  it is t i m e  tc r e t u r n  tc t h e  

b a s i c s  ir. i n s u r a n c e .  I m p o r t a n t l y ,  t h e  sci u t i c r . s  I am 

s u g g e s t i n g  a r e  a p p l i c a b l e  tc e t h e r s ,  b e s i d e s  p o l i t i c a l  

s u b d i v i s i o n s ,  w h o  a r e  a f f e c t e d  b v t h i s  t re bler. cf c o s t  

a n d  a v a i l a b i l i t y  cf l i a b i l i t y  i n s u r a n c e .

T h i s  c y c l i c a l  p r o b l e m  w i t h  l i a b i l i t y  i n s u r a n c e  

r a t e s  w i l l  r e m a i n  w i t h  us u n t i l  d e c i s i o n  m a k e r s  in 

g o v e r n m e n t ,  b u s i n e s s  a n d  t h e  p r o f e s s i o n s ,  as w e l l  as 

t h e  o b s e r v e r s  in  t h e  m e d i a ,  s h i f t  t h e i r  f o c u s .  K e  

m u s t  s t o p  d e a l i n g  with, p e r c e p t i o n s  a n d  becir. tc  a d d r e s s  

r e a l i t y .  P r o m p t  a n d  e f f e c t i v e  r e l i e f  c a n  o n l y  be 

a c h e : v e d  by a d d r e s s i n g  t h e  r e a l i t y  of t h e  p r o b l e m  

t h r o u a h  t h e  t v e e  o f  s o l u t i o n s  s u a c e s t e d  h e r e i n .



M o r e  on P e n n s y l v a n i a's E x p e r i e n c e 

T h e  n e e d  f o r  t h i s  s h i f t  of f o c u s  c o u l d  n o t  be 

a n y  c l e a r e r  in P e n n s y l v a n i a  t h a n  w i t h  t h e  p r o b l e m  of 

m u n i c i p a l  l i a b i l i t y  i n s u r a n c e .  T h e  P o l i t i c a l  S u b d i v i s i  

T o r t  C l a i m s  A c t  of 1 9 7 8  is a m o n g  t h e  m o s t  r e s t r i c ­

t i v e  l a w s  w i t h  r e g a r d  to  t o r t  l a w  as h a s  e v e r  b e e n  

p a s s e d  in  a n y  s t a t e .  F o r  e x a m p l e ,  it c o n t a i n s  a n  a b ­

s o l u t e  b a r  c n  t o r t  c l a i m s  a g a i n s t  l o c a l  g o v e r n m e n t s  

w i t h  cr.iy e i g h t  a r e a s  w h e r e  e x c e p t i o n s  a r e  g r a n t e d .

In t h o s e  a r e a s  w h e r e  c l a i m s  car. b e  b r c u c h t ,  t h e r e  is 

an  a b s o l u t e  l i m i t ,  a c ap ,  or. t h e  amcur. t cf l i a b i l i t y  

a n d  a n v  ccrr.cessation is f u r t h e r  r e d u c e d  b e c a u s e  t h e

r e c o v e r  ar.v c a m a o e s  wr.icr. a r e  c a i c  cr

 ̂̂  r* ̂ t* a + r\ r* • ̂  c r 6 c u i rerrent. ti h s ~ tih. 6 i r. " u r v c s d 6 r r. s r. s r. t (

c a y a c _ e : r : r  a n y  e t h e r  s o u r c e ,  wit:, t r. e e x c e p t i o n  c : 

l i f e  i n s u r a n c e .  T h i s  l a w  e v e n  c c r. t a i r. s a " t h r e s h o l d "  

ir.cludi no

w h i c h  m u s t  b e  m e t  b e f c r e  a c l a i m  car. b e  i n s t i t u t e d .

(Fcr a s y n o p s i s  of t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m  

A c t ,  s e e  E x h i b i t  J). L a w y e r s  w h e  r e p r e s e n t  p o l i t i c a l  

s u b d i v i s i o n s  t h r o u g h o u t  P e n n s y l v a n i a  h a v e  t e s t i f i e d  t h a  

t h e r e  is no*, a c r i s i s  of c l a i m s  h e r e  i n  P e n n s y l v a n i a .  

T h e r e  h a s  n o t  b e e n  s o m e  s u d d e n  o r  r e c e n t  i n c r e a s e  in 

l i t i g a t i o n  a g a i n s t  p o l i t i c a l  s u b d i v i s i o n s .  (See E x h i b i  

K ) D e s p i t e  t h e s e  f a c t s ,  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  

r a t e s  in P e n n s y l v a n i a  a r e  c u r r e n t l y  s o a r i n g ,  ; u s t  as

i
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t h e y  a r e  i n  o t h e r  s t a t e s  w i t h o u t  t o r t  r e s t r i c t i o n s ,  

d e m o n s t r a t i n g  t h a t  s o - c a l l e d  t o r t  " r e f o r m , "  t h e  re-' 

s t r i c f c i o n  of t h e  r i g h t s  of o u r  c i t i z e n s ,  d o e s  v i r t u a l l y  

n o t h i n g  t o  a f f e c t  i n s u r a n c e  r a t e s .

It is i n t e r e s t i n g  to n o t e  t h a t  t h e  P o l i t i c a l  

S u b d i v i s i o n  T o r t  C l a i m s  A c t  g r a n t s  t h e  p o l i t i c a l  

s u b d i v i s i o n s  t h e  a u t h o r i t y  t c  e s t a b l i s h  a p o o l i n g  

m e c h a n i s m  a n d  h e l p  t h e m s e l v e s  as d e s c r i b e d  a b o v e ,  (See 

42 Fa. C. S.A. S e c t i c r .  8 5 6 4 ' ,  b u t  t h e y  h a v e  f a i l e d  t h u s

:r tc act . C f  c o u r s e ,  t h e y  c o u l d  w a i t  ur. - ' 1 - V

c u r r e n t  c r i s i s  is o v e r  a.no a - _ c w t h e  cyr..e t o  r e c u r ,  

a n d  t h e r e  is e v i d e n c e  t h a t  t h i s  c h a s e  ; t r. 9 c v

en::n: r e s t 1 s r e r : r : s  si : w s

• 1* t h e  f i r s t  h a l f c f — T Z- t - r r 3 9 r t V c a S -1a - t
c c c v s on B e s t ' s  In Z 9 x h a v 9 a W V a r.z 9 2 J *- t
I r.V e s t o r  e x c i t e m e n t w 9 1 r. z :er. 9 r a - 9 c u y a
V 9 s c e n a b l e  c o n s e n s u S V* - - t **a z r.c 9 S t r.-

d «*S r y d o w r. - c y c l e  i 4 •h i s t c r y h a c f 1 r.a 1 y

U V r.ed, a l b e i t  b y  a c r. a 11 it. a r z 1 r.• »T* U 9 y w e r 9
r e W a r d e d  or. a v e r a g e 1 by a d v a r.Z 9 c 2 V 1 c 9 t h 9
552. z o as  t h o s e  r e a p s d by  t h 9 c 9 r.9 y a 1 s t 2 2 V
rra y*ket." (See A p p e n d 1 X L )

v * £°n£ - m L m

If s o l u t i o n s  to the p r o b l e m s  c o n f r o n t i n g  t h o s e  w h ; 

n e e d  i n s u r a n c e  c o v e r a g e ,  i n c l u d i n g  p o l i t i c a l  s u b d i v i ­

s i o n s  a n d  o t h e r s  a r e  t o  b e  e f f e c t i v e ,  t h e s e  s o l u t i o n s  

m u s t  a d d r e s s  t h e  r e a l  p r o b l e m s ,  .net t h e  c o m m o n  m i s c o n ­

c e p t i o n s ,  h o w e v e r  p o p u l a r  t h e y  m a y  be. T h e s e  p r o b l e m s  

a r e  t h e  r e s u l t  o f  a " c v c l e  o f  c r o f i t a b i l i t v "  ir, t h e



i n s u r a n c e  i n d u s t r y  b o r n  f r o m  t h e  s t r u g g l e  b e t w e e n  c o m ­

p e t i n g  i n s u r a n c e  c o m p a n i e s  f o r  m a r k e t  s h a r e  a n d  p r o ­

fits . T h e y  a r e  n o t  t h e  r e s u l t  o f  s e m e  s u d d e n  i n c r e a s e  

in l i t i g i o u s n e s s  o r  in t h e  t o t a l  v o l u m e  o r  c o s t  ( c o n­

s i d e r i n g  i n f l a t i o n )  of c l a i m s .

T h e  c u r r e n t  p h a s e  c f  t h e  i n s u r a n c e  c y c l e ,  w i t h  i t s  

" c r i s i s "  cf c o s t  a n d  a v a i l a b i l i t y ,  is a p p a r e n t l y  

e n d i n g .  W i l l  t h i s  c y c l e  b e  a l l o w e d  tc  r e c u r  u r . a b a t e d "

T h i s  a r t i c l e  w a s  w r i t t e n  i n  h o p e  t h a t  it w i l l  not. 

T h e  P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i o n  is s y m p a t h e ­

t ic  t c  t h e  p r o b l e m s  c o n f r o n t i n g  a l l  g r o u p s  cf i n s u r a n c e  

c o n s u m e r s  a n d  is a l w a y s  w i l l i n g  to b e i n v o l v e s  i r.

s e a r c h  f o r  c o n s t r u c t i v e  s o l u t i o n s .
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* STALKING BURGER'S WILD AND 
ELUSIVE LITIGATION FLOOD

by John  Gumtbcr
Whenever someone tn power an­

nounces tha we Americans are facing a 

e m u — «winc flu, for example— m y  ex­

perience has been th* the crato narrfy 

exists, but the cure to Uke+y w  kill us.

S o m e  crises have as their purpose to 

allow gentlemen-warriors »o go shoot­

ing secood-hand— (the blood spilled to 
ours, not theirs), in foreign dimes, be 

they Vietnam or Nicaragua. Ocher crtvs, 

less sanguinary but no less lethal, seem 

designed to convince ur 'a give up some 
Constitutional rkjht tha It k  no longer 
oom^i-rrst for ’m to hate.

An adept practitioner of the latter vs- 
riery of crtstvmongertng has been the 

^jhief Justice o f the United States Su- 
^ ^ r m e  Coun. M'arren burger. Kor about 

tlvc pxv 10 ycon, he has Iteen trooping 

tltnxigii every W foditsot village and town 
(I.e.. every A m e n  can Bar Association

meeting) idling us w e  are ki ihe rruda 

of a great "litigation cmis” tliat has so 

Hooded our courtrooms tha our right 

to free access *o the coura and to a |ury 

10 hear our case should be sharply cur­
tailed. He has found allies in die popular 

press, w ho wrtoe sensational articles about 

Americans Indulging in an "epidemic o f 
hair-trigger suing." causing our multi- 

bill ion-dollar multi-national corpora­

tions jo weep with sheer vexation at the 

money they have to pay out when (hey 

put products on the market that malm 

people. All fhk has been caused, burger 

saya, by the "Inherendy Iklg+ou* nature 

of Americana," who, in the rather ele­

gant phrasing of another commentator, 

display "an abandoned eagerness to hall 

into court tM and sundry."
Out of cur*t*Ury, I decided to take a 

look at (lie Mtistics, to see exactly how 

greedy wc Americans are Certainly, if 

we are as avid for money as Mur per saw 
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we are, then something ought to hr done 

to wop us for our o wn good, sr.er all. 

our auks force insurance compan>o to 

pay verdicts, their costs arc passed on 

to their cuaomerx, who In rum pass them 

on to us— both the contentious and the 

passive among us.

The federal court figures seem to hacv 

Burger. They show that between IStiO 

and 1984. the number of ctvil cases filed 

Jumped from about 170.000 to 260.000. 

more than a 50* Increase which, if « 

doesn't mean a crisis, means somesmng 

close kin tc one.

That to. k did until I let m y  eves won­

der down the kxvg row* of figures that 

show where the Increase in cases ls c o m­
ing from. I then learned ihat neatly fwe- 

thlrds of the Increase was brought tnout 

by cases In which (he United States gov 

c m  m e n  t was cither the platntifl or de- 

rCTKiant O f these, slrrx** ill the plaintiff 
cases were ones in which (Ive gttvcrrvrrK



wav irylt * to collect defaulted Modern 

k u m  of alleged overpayment*. lu vet­

erans Of live ones In which the govern- 
nvrry w a  the defend cnt, almost i>ll of 

(hem Involved people who were wing 
10 sop the Reagan administration from 
cunlng off their Social Securtry suppie- 

menul benefits.

Without arguing th: m e n u  of these 

governmental policies. such soils hardly 

come under the heading of "hair-trigger 

suing" by “in Inherently ihlgious" citi­

zenry

- But, though! L since fed-rnJ cases make 

up only about four percnv of all those 

that are filed In the Unncd States each 

year, whau I should be I'ookmg at are 

state coon suusncs I found them. too. 

in several huge volumes filled wth 

hundreds of pages of tables Much, when 

the browsing among those numerical 

thistles was complete, reveas that— since 

about the mid-1970 s— ctvu case filings 

in state coon have been Ir Teasing at 

about three pceacnt a ya t, or one-quarter 
of the federal tv.e.

It's all a rruner of perspective, no doubt, 

but to m e  that lncrea_e doesn't even 

amount to a kissing couslt.sof a crisis 

■While I was at It, I thought ,I'd try to 

find out the origins of the Increase, such 

as k was Although, k seems, no tvo sates 

keep their statistics the same way, as 

nearly as 1 could tdl— and I had s a m ­

ple of states miking up about 5016 of 

the population— personal Injury cases, 

the ones where we’re supposed to be 

dotng all tha hair-trigger greedy suing—  

weir strolling along with virtually no dif­

ference In the rate of filing from year to 
year.

I did, however, find one category in 

which there was i sharp Increase, and a 

predicublc one considering the dou­

bling of the divorce rae In the United 

Sates between 1970 and 1990. *nd chat 
was in domestic relations cases. Induc­

ing child custody miners There, the rite 

had grown by a hefty 30% Apparently.

If Americans arc contentious, It's mani 

Tested mostly In their marriages 

I also learned ih.it, If w e  Americans 

are litigious, we cerulnly vary a lot from 

, state to state In that quality. The peaceful 
Pennsyfvanians. for example, filed cMl 

suits at a one percent lncm.se In 1963 

over 1978; the laJdbxk Californians were 

right at the national average, while the 

big bad N e w  Yorkers were way above It 

In 1990. N e w  Yorkers filed— according 
to their official scat Laics— about 730,000 

civil suits; In 1983, a walloping 1.2 mil­

lion Now, there's a crisis of headline- 
making proportions, and headlines have j 

been made of h. The only problem Ls ! 

that h Is a false figure. A cail to a N e w  

York court official revealed that the 1983 

jzadsucs induded counts from two courts 

that previously had been omitted, and 

they weren't any small omissions, 

either— about 400,000 of them a year

In other words, as the official noted. 1 

the real rate of Increase in N e w  York is 

about two percent a year since the Late 

1970's, not mc»e than 77% In three vears, 

as the published acattttics seemed to in­

dicate.

Perhaps fuat perhaps, we should hang 

on to our right to trul and |ury a wee 

bit longer and not let those w h o  would 

save some money for Insurance c o m­

panies and big businesses scare us out 

of k. Perhaps our real crisis comes from 

the quality of chose who advise us
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The Hard Search for Properly Insurance
To hold down costs, 
consumers may have to 
chase discounts. ‘Bad 
risks’ may be turned 
away altogether.

R E C E N T  news re p o rts  have dcecrlb sd  In* 
d ra s tic  ra te  In c reases in flic ted  upon busi­
nesses seeking p rop e rty  and casua lty  Insur- 

ano*. but li t t le  has been sa id  about the p rospoc ls  fo r 
Ind iv idua l d r iv e rs , hom eowners and ren te rs . U n fo r­
tuna te ly , the huge losses Ural In su re rs  have su f­
fered re cen tly  a re  putting ra te  p re ssu re  on  the so- 
c a lle d  pe rsona l lines ns w e ll as on com m e rc ia l In­
su rance . A lthough the Increases lu ive been fa r  le u  
d ram a tic , pe rsona l p rem ium s a re  continu ing their 
steady c lim b , w ith  s u lo  ra te s  lead ing  the upward 
trend . In d u s try  spokesm en a lso  w a rn  that in su r­
ance w i ll be h a rd e r lo  get fo r  "b ad  r is k s ,"  including 
those peop le w ith p oo r d r iv in g  reco rd s , fo r  e x am ­
ple , o r  whose hom es a re  f a r  from  fi re  stations.

Ind iv idua ls  who want to ho ld  down th e ir In su r­
ance ooets m ay find  It n ecessary  to do som e sophis­
ticated shopping, lo  assum e m o re  risk s  them se lves, 
and to  be agg ressive  about getting e v e ry  possib le 
discount.

The reason  ra le s  n r*  unde r such p ressu re  de rives 
from  a  p ractice known as “ cash -flow  unde tw itt­
in g ."  F o r  a th re e -yea r p e riod  that ended last fa l l, 
In su re rs  focused m uch m o re  on Investing p rem ium  
Incom e than on the q u a lity  o f  the risk s  they were In­
su ring . Lu red  hy  v e ry  high In te rest ra te s , com  pa­
nic* competed In tense ly  fo r  d o lla r s  lo  invest.

The Insu re rs w ere g am b ling  that the cash flow  
freeo th e ir invectm ents w ou ld  be g rea t enough to 
cove r Sh rir underw riting  losses. Uui unexpected ly 
high oom n i.'rc ia l losses and dropp ing  in terest ra tes 
com bined to bung  about an industry  underw riting 
toas la s t yea r o f $21.3 b illion , accord ing  lo  the A. N. 
Beal C om pany, the w ide ly  respected Insu rance in- 
d tu t ry  ra te r and o i i t ly s l in a year-end  repo rt , Beal 
aa ld , "T h e  pena lty  fo r try in g  to  substitu te finance 
fo r  underw riting  is now being p a id ."

I il l lu iM iit-.srs, nl I r i l s l , I lie |>t i i ih I il l tn s li flow 
uikli-i w i ll in g  brought M ittt la iilln l pi e illli in i sav ­
ings Ind iv idua ls , Im w rv r i . en joyed  nil sin'll b a r ­
gains, iHilnts out J . Hoix'it l lu n t r r ,  president o f ihe 
N a llu ru tl In su rance Consum er O ig a iii/x lim i l- rom  
1961 through 1984, p ir it i lu n ts  on c u in m rr r la l lines 
id p rop e rty  am i cn.siiMlly In su rance went up on ly  10 
percent, on a v e ta g r P rem ium s  lo r pe rsona l lines 
rune 20 percent o v e r d ia l pe riod , notes die In su r­
ance Se rv ices O ffice , an Industry  o rg an iza tion  lh a l 
tracks (rends ami Issues ra le  gu ide lines 

This 20 percent Inc rease  was what d ie I S 0  I tad 
said was needori. acco rd ing  to a spokesm an , r>*vtd 
Ostw a ld  S im ila r ly , Ihe I.S .O . had recom m ended
com m erc ia l Increases o f 30 percent, but the iitdua- 
try  Ignored that recom m endation . N ow , w ith the 
p ro p e rty /c a su a lty  com pan ies fac ing seve re  losses 
and needing to rebu ild  th e ir rese rves against fu tu re  
c la im s, som e com m e rc ia l cu stom ers  face p re ­
m ium  increases o f 200 percent to 500 percent.

F o itu iu te ly , ind iv idua ls  face  no such budget- 
b rea lung changes, p a r t ly  because th e ir rates have  
risen  a ll a long  The a v e rag e  p rem ium  fo r  ind iv id ­
ua l d riv e rs  n a tion a lly  was up 8.1 percent fo r the 
firs t q u a rte r o f 1965 from  a y e a r e a r lie r ,  accord ing 
10 the I .S .O . Hom eow ners p rem ium s orver the sam e 
period wenl up 5 percent E xp e rts  expect nea r-te rra  
increases lo  s la y  w ith in a s im i la r  range .

H ow ever, M r. O stw a ld  advises that au to ra tes  
m ay  move up som ewhat fa s te r . The num be r o f auto 
co llq lun s U  up, and with It cam e a 6 per m i l  n se  in 
the num ber o l c la im s fo r physica l dam age  in the 
fou rth  q u a rte r o f 1961 com pared  w ith the period a 
y e a r  e a r lie r . M ore im po rtan t, he say s , th e re  t / i ll be 
p ressu re  on the Industry  to " lim it  the a v a i la b i lity  o f 
insu rance to people tn less d e s ira b le  r is k  catego­
r ie s ”  fo r  a l l types o f cove rage .

Ind iv id u a l insu rance buyers who want to con tro l 
th e ir In su rance costs can la k e  the fo llow ing  steps 

•  When po licy  renew a l U n it  app roaches , sliop fo r  
com pa rison  p rices. Be su re  to get a quote from  at 
least one com pany that does on ly  lim ite d  c om m e r­
c ia l business —  because It w ill p ro b ab ly  not be fac ­
ing such seriou s losses. This g roup  Inc ludes such 
com pan ies as S la te  F a rm , N a llo n rr td e . C c lco , A l l­
s ta te  and Sa feco .

>■> On au to  po lic ies, con sid e r accep ting  a deduct­
ib le as high as $1,000 M r. I lu n le r ,  o f  Ih e  Nutiuna l 
In su rance Consum er O rgan iza tion , points ou l that 
Oils fo rm  o f ae lf- ln su rance is n e a r ly  a lw ay s  worth 
Ih e  risk . Am ong other reasons , he s a y s , aonircme 
w ith  a £250 deductib le wlto s u ffe rs  a $500 loss o lten  
decides no I (o  fi le  the c la im  because Ihe action 
m igh t fo rce  up fu tu re  p rem ium s . O ve r (he yea rs , 
the p rem ium  ta r in g s  from  the la rg e r  deductib le

shou ld  m in e  llum  outw eigh Hie cos! o f |ta y ln g  for a 
m in o r act Ident y o u rs e lf. " l - r l  tim e  be you r Insur 
aiu-e c om p an y ,”  M r. H u u lr r  adv ised
•  I f  you have  a p oo r d riv in g  re c o rd , ask  an Inde­

pendent In su rance  ugen l lo  check ihe Assigned R isk 
P la n  ta le s . They a re  som etim es cheaper than those 
a v a i la b le  fro n t Ind iv id u a l com pan ies .

•  Check to m ake  su re  you  a re  g e llin g  the benefit 
o f a l l p oss ib le  h om eow ne r o r  re n te r discounts. A l­
though on ly  a few  com pan ies ad v e rt ise  discounts 
fo r  hom eow ne rs  who have  im o k e  a la rm s , fo r ex 
am p le , a lm os t a l l com pan ies o f fe r  D iem . D iscounts 
a rs  a lxo  c om m on ly  o ffe re d  lo  sen io r c itizens and to 
peop le  w ith  d ead -bu ll lo cks p ro tec ting  t tie I r  liomes.

•  Co-op ow ners shou ld  take  advan tage o f new 
p o lid e * / .v a r ia b le  lo  them . UnUI re c en tly  tlte y  were 
re s tr ic te d  to  tenant p o lic ies , but now they can pur­
chase  the sam e  k ind o f p o licy  tha t homeowners 
have —  o ften  at a 30 percent lo  40 percent saving 
o v e r  th e  o ld  c o ve rag e , accord ing  to Anthony G lac- 
cone, an  agent In llu n iln g to n . 1 ..I.

•  In  Ihe jta s l, som e cont|>aiiies lu ive been chargad 
w ith " r e d lin in g ,"  o r re fusing  tn w n te  insu rance 
c o ve rag e  w ith in  a g iven  ne ighborhood , u su a lly  one 
In the  Inne r c ity . C om pan ies deny these charges, 
but M r. H un ter adv ises tha t ind iv idua ls  who rive In 
auch a re a s  and find  them se lves unab le  to get cove r­
age fo r  reason s lh a l seem  Illo g ic a l shou ld consider 
c om p la in in g  lo lh e l r s t a le  in su rance depa rtm en t

I N SU R A N C E  Is a c y c lic a l in du stry , but the cur­
ren t dow n tu rn  Is m o re  seve re  and pro longed 
than  m ost, and  som e com pan ies m ay  go under. 

C onxum ers a re  p ro tec ted  by  s ta le  law  if th e ir in su r­
ance c om pany  fa i ls . New  Y o rk , lo r  exam p le , 
c re a ted  a g u a ran te e  fund  lo  honor consum er c la im s 
a g a ln tt bank rup t com pan ies . H ow ever, payment 
can  be m uch s low e r than  n o rm a l. As a precaution , 
con sum ers  shou ld  check com pany ta rings In Best'.* 
In su ran ce  R ep o rts , a v a i la b le  in lib ra r ie s , o r  w ill 
on agent Best's  top ra t in g  is A -p lu s ; In du stry  ex 
p e n *  ad v ise  that c on sum ers  dea l o n ly  w ith compa 
n ie* ra ted  B -p lu s o r  b e d e r . ■

T H E  N E W  YOIfl< TIMES. 
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Insurance
To tha E d i to r ;

F ran ca *  C a r r*  m od* z o n a  tn ls- 
I r r f l r g  a U lam an U  concern ing com- 
M r c t a l  Inauoaooe (" T h e  H ard  
Smith fo r  P ro p e rty  In au ran ce ,”  P e r ­
sona l F ln anoa , J u ly  $8 ). She rr fw rw d  
10 th *  partod o f "c aah -O ow " un d e r­
w riting  a* " a  th ra o -y aa r p e riod  lh a l 
aodad la s t J a i l . "  T h a i phase  o f the 
eycta ocm m aoood about th e  fou rth  
q u a rte r o f 1*71 and  tu rn ed  a round 
abou t (h e  th ird  q u a r te r  o f  19*4. Wa 
had c lo ia  lo  r t x  jra a r*  —  not (h r * *  —  
d v la g  arfckfc A m e ric an  buatnawa*. 
la rttrcatona and  znno idpaU U ** got
t M r  lo eu raac#  w a ll balow  “ m an u f ac- 
ta ra ra ' c o s t* "  and  aarvad b i l l lobs o f 
doOar* an  p rem ium * . - 

t h *  M ated tha t p ra s riam *  on oota- 
■ Krda l Van warn an  oatj 10 paroatx 
a *  a rw a g a , fro m  l i d  to  l*M . P ra - 
n h n a  g zw rth  1* a  fan c ttoa  o f p oouU - 
t ia a  Oacraoaa, O J U > . g row th , b G a - 
b a a  r a d  tecbar t ro n om ic  r a d  aociaJ 
Cactsre. F  t o uhJta  r a t a  U r a l it what 
Im pac t*  a a  a o T *  poefcatbook, not 
c r a n J l  a r a n h n  g row th . A  m o rs  
Bw rtcfcghci M a tam aat wotdd ba : 
“ g a te  h rre t*  fa r  c om m a rrio J  trm zr- 
ataoa Arcppad a p p ro a lm it r t r  M  pk r- 
oae* a  m r d j t  brtw-MO I f T I  and 
lm."

F ta a f ly , K t  C a r r*  a fa ta rl that co-op 
a t m a r*  “ c a a  pu rcbaa* tha aan>> k la d  
a f p o lic y  that t t q w w w  h a r a ."  Hot 
*o ; but change " b o c f o a p w a "  to 
" o o o d o o w p a r i ,"  and  you bava h .

A-LTXXD I . J x m  
Aaaoclata Pro fw saor ( r e t i r e d ) 

Tha CoOaga a f Ixow ranca 
Maw Yertt, Jrtj M
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EXHIBIT C

M f a  f U k W c p f i m  I n q u i r e

business

Sunday, March 10,1985

A rea  h a s th Qn a tion 's
Q:astest-nsm *a &

By C ilbert M. Gaul
Inmortr Sufi Wntsr

The pnces consumers pay for med- 
ical care m  the eigm-county Phila­
delphia area are nsmg faster than 
anywhere else in the nation.
Not only that, but they are rising 

from levels already considered 
among the highest in the nation and 
at a time when the pace of price 
increases for medical care m  ether 
cities appears to be slowmg.
From January 1984 to January of 

this year, the pnee of medical care m  
the Philadelphia area increased by
11.51 percent, double the national 
average of 5.8 percent.
The data, gathered, by the regional 

office of the Bureau of Labor Statis­
tics. have left health<are experts 
groping for explanations.
"Why we're going up while the 

other cities are slowing, 1 can't say,” 
said Charles Scott, the bureau's re­
gional economist.
“That's bard to rationalize." agreed 

Wharton School professor Robert A. 
Zalten.
The oniy city whose health-care 

price trend mirrors Philadelphia's is 
Houston, w+uch. like Philadelphia, 
has a high concentration of medical 
schools, teaching aosp-.tals and medi­
cal reseated centers. Pnces for medi­
cal care :n the Houston area rose 11.5 
percent, a wtisxer besisd Phiiadel- 
pbias rate.

In many cities commonly thought 
to have higher costs of living than 
Philadelphia. medical-service prices 
rose at mucn slower rates.
For example, in New York, often 

cansidtred.the nation's most expen­
sive city, medical prices rose 7 per­
cent. in Boston, pnces dimoed 7.7 
percent: m  Los .Angeles, 6.7 percent: 
San Francisco, 5.3 percent, and n  
Washington, pnces rose 19 percent.
The rapid pnee increase here 

comes at a ame when the nse in 
medical-care pnces elsewhere is 
slowing. In January 1.984. the nedi* 
cai-price index for Philadelphia 
stood 5.1 percent higher than' the 
national figure. A year later, the in­
dex in Philadelphia was 10.7 percent 
higher than the nancc&l average.
When compared with other compo­

nents of the Consumer Pr.ct Lnaex 
(CPI), which measures price 
changes on a broad range of goods 
and services, the rt.e of increases in 
medical care stands out starkly.
Housing pnces in the region, for 

example, increased 5.03 percent m  
198*5. Food and beverage pneos rose 
1.59 percent. Transportation pnces 
were up 3.49 percent, and c.orhmg 
pnces inched up just 0J9 percent.
The overall CPI for the Philadel­

phia region —  Philadelphia. Bucks,
' Chester. Delaware and Montgomery 
Counties in Pennsylvania and Cam­
den. Burlington and Gloucester 
Counnes in New Jersey —  rose 4.04

i  c nices
percent in the year ended Janua: 
1985. In m e  same period, the notion. 
Consumer Pnee Index :Lm:eo 3.1 
percent.
Why arc pnces for medical :a: 

here rising so quickly* Amo. mo: 
particularly, way is the Phtlaoe.oo 
region out of line with or.:; men: 
m  the rest of the country'-
"We think we know wsy ;; o: 

increased in Philadelphia. Bui 
don’t know why with otner cities 
said Labor Statistics ecsncm:': See
Scctt said pnces for services ::c 

hospitals, nursing homes and oe 
tists sere all had increased a: a r: 
greater than the national, averei 
Aiso rising quickly were premie: 
for health insurance. But'pr.ee : 
creases for prescr.pnon and ncr.o: 
scr.ption drugs and medica. ecu; 
meet did not exceed m e  na:::n 
average. Scott said.
"We reccrc what the increase 

but the reason wny. we reau.y on 
know. There could be an e.emen: 
•this is jus: our year.'" Sc::: sain
Scott and others at the Bureau 

Labor Statistics caution tna: me 
gional CPI survey is subject:: so: 
distortion because it uses a :m 
sample. But those distance: 'eon 
he smoothed out when •~ê ec :• 
longer periods, the BLS :ff;o:a.: s.

a.
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CONTINUED
v l e d i c a i  p r i c e s  h e r e  a r e  

. . n a t i o n ’ s  f a s t e s t - r i s i n g
“We always tell people not to place 

much emphasis on-a monthly shift 
because It could be wrong. But over 
long periods of mne those things 
tend to wash out. Looking' over a 
calendar year you expect to 'see a 
consistent pattern." said Daniel Gins- 
burg. supervisory economist for the 
BLS tn Washington.
Officials here and in the 27 other 

BLS regions use.the sane methodolo­
gy tc gather the pnee dita. Starring 
with the main components of health 
care —  hospitals, nursing homes, 
physican fees, drugs —  they survey 
pnces of individual items at varying 
locations. The same items are select­
ed each month so economists can 
measurethe nse in pnces from the. 
index base of 100, the pnee level in 1967.
The weight given to each compo­

nent of the C?I vanes fron; city to 
city, reflecting- the diversity of their 
medical-care economies. The CPI 
here, for example, reflects the high 
concentration of hospitals.
What the CPI does not purport to 

neasure is the cost of goods and 
serylcei. "We're measuring the 
changes in the pnces of those goods. 
no< the costs." Scon said. •

. Since the Bureau of Labor Statis­
tics began keeping the medical-care 
index, pnces here have climbed-123 
percent as of January. The only met­
ropolitan area tn the nation where
Ences have risen more quickly is 
boston, where medical-care pnces 

have increased 352 percent since 
1967.

"1 think, there's several explana­
tions for that." said Sharon Cohany, a 
BLS economist in Dallas. "One is that 
since 1567, Houston has been one of 
the fastest-growing areas in- the 
country. That phenomenal growth 
has put upward pressure on all 
pnces. including those for medical 
care-."
A second explanation offered by 

Cohany is one that also might apply 
to the Philadelphia medical market­
place.
"Houston Ls ai the forefront of 

medical technology.“ the economist

said, "and that also Is very likely to 
put upward pressure on pnces. As 
technology expands, the cost of de­
veloping those services also grows, a  
tremendous financial cost is associat­
ed .with that”.
Albert Zerullnski. managing part­

ner in charge of health care for the 
Philadelphia accounting firm of La- 
venthol & Horwath. offered a view 
similar to Cohany's.
“My feeling in a speculative way is 

that... it could be a funcuoa of our 
highly developed medical area 
here," he said. "It is a highly inten­
sive medical community in terms of 
physicians per capita and specialists 
per capita. They ’are all selling 
higher-cosi services. Prices don't go 
up unless cosis go up."
Other heajlh-care experts, econo­

mists and officials offer other rea­
sons wcy pnces for medical care in 
Philadelphia and its surrounding 
counues are nsmg much faster man 
these in other areas, including many 
cities with sophisucaied medical 
complexes, m e n  as New York, Boston 
and Cleveland.
"Many ciaes have different ways 

of containing health costs. That nay 
have something to do with it." said 
Kay Ford, a BLS economist in. 
Washington.
Carol Ml McCarthy, president of 

the Delaware Valley Hospital Coun­
cil. which represents more than 90 
hospitals, said medical insnmcons 
here increased their cijargea by 23 
percent last year to make up for S207 
million- worth of uncompensated 
care —  a 25 percent increase —  that 
they provided, to poor and uninsured 
people.

McCarthy said that blaming the 
hospitals for the region's increase in 
-pnces would be a mistake. In fact, 
she said annual increases in hospital 
spending here nave dropped sharply, 
from 20.7 percent in fiscal year 1982 
to 6.6 percent in fiscal year 1984.

Moreover. McCarthy said hospital 
proflu rose only 6.06 percent in fis­
cal 1984. "At least fron the hospital 
side, wpat we're 'saying is that we

think we nave a pretty good story 
< tell. We think we have expend::'-.*'
’ pretty wall under contra:."

Another pamal explanation ?: 
the pnee increases mg n :  be me t , 
gressive building programs recent, 
undertaken by many ncspitas an 
nursing facilities tn the area, m: 
Zelten, an assistant professor cf :n 
surance and health-care systems a 
the Wharton School.

Between March 1982 and Feiruir- 
1984. more than S467 million "wc.rn 
of new construction was aporc-ed 
for the five Southeastern Fennr. 
nia couunes by the Health System: 
Agency of Southeastern Penmr.:-:” 
ma. a federally mandated oiannmr 
agency. Hosoitiis increase :::m 
rates to-cover m e  costs of ne- 
constructccc.
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Nader, insurance firms differ 
on need for liability rate hikes
By Gary Rotstein
Fcsi-Gaze'.te Ha" sr j*g Cor'esponoe''!

H A R R IS B U R G  -  R a lph  N ader, 
the spokesman fo r  consum er causes 
who built his reputa tion  attacking 
the auto and oil industries, branded 
insurance companies w orst o f a l l 
yeste rday  fo r  d riv ing  up lia b i lity  
coverage’ costs.

A lthough insu rers contend huge 
increases in lia b ility  p rem ium s this 
y e a r w ere necessitated by $3.8 b il­
lio n  in ind u s try -w id e  op e ra tin g  
losses in 1984, N ader told the House 
Insu rance C om m ittee the losses had 
been exaggerated .

•‘Never in economic history has 
there been such a precipitous in­
crease." the maverick activist said. 
"We're seeing increases and cancel­
lations at a level totally unsupport- 
able on an actuarial basis."

Nader c la im ed the d ram atic  p rice  
jum ps a re  designed to aid in su re rs ’ 
p o lit ica l goals o f p ressuring law - 

.m ake rs  to re s tr ic t consum ers' righ ts 
to sue fo r  damages.

"H o rse fea th e rs  — they ’ re  being 
p a ran o id ." an industry rep resen ta ­
tive  said when in fo rm ed  o f the

rem a rk s  by N ade r and J R obe rt 
H un te r, fe d e ra l insurance adm in is­
t ra to r  in the C a rte r adm in istration .

G ro v e r Czech, reg iona l vice p res i­
dent o f the Am erican  Insu rance 
Association , said. "Com pan ies a re  
doing what they fee l they have to to 
get back to p rice ad equ acy . . .  C om ­
petitive p ressu re d rove  rates down 
fo r  m any yea rs . G en e ra lly  prices 
today a re  com ing back to w'hat they 
w ere in 19TT o r 1978 when ad justed 
fo r  in fla tion

N ade r and Hunter, who now heads 
the N a tiona l Insu rance Consumer 
O rgan iza tion , acknow ledged the in­
dustry had inadequate revenue last 
y e a r .'

They contend, however, that it 
would have taken ju st a 5 percent 
boost m p rem ium s across the board 
to m eet standard  p ro fitab ility  leve ls  
They based the estim ate on a U .S. 
G ene ra l Accounting O ffice  rep o rt 
that companies showed a 3 percent 
re tu rn  cn net w orth  la s t y e a r when 
investm ents, dep reciation  and other 
fa c to rs  w ere added to opera ting  
costs.

Instead , lia b i lity  insurance costs 
. a re  going up 100 percent or m ore fo r

m any loca l governm ents, tra n sp o r­
tation  firm s , day care p rov iders , 
tave rn s and others.

R ep resen ta tives from  those areas 
in p rev ious Insu rance Committee 
hearings, appealed fo r  state he lo  ir 
c on tro llin g  those increases The;, 
a lso  com p la ined  o f being d er.ie : 
cove rage at any p rice because c: 
in su re rs try ing  to keep on ly the mcs: 
p ro fita b le  lines o f business

"The key point i s . . .  this crisis is a 
c ris is generated by the industry as a 
reaction  to low  p ro fits ."  Hunte r saic

" I f  the p ro fit  potentia l is the:? 
that you say , I  can't believe theri 
a ren 't [in su re rs ] going out there : :  
w rite it ."  commented Rep R o b : : :  
G odshail. R -M on tgom ery  County

N ade r and Hunter pointed tc s r .:.: 
stock m a rk e t p e rfo rm ance o f msu-- 
ance com panies this yea r as ano ’_ v .: 
ind ica to r that the industry is no: :r. 
the d ire  s tra its  it says it is.

Czech countered that a 30 percent 
inc rease in stock pnces o f insurance 
com pan ies is re la ted  to the ir lew 
va lu e  last y e a r and assumptions that 
they w ill be ab le  lo  re tu rn  tc proper 
p ro fita b ility  w ith p rice increase.-

#



exhibit t

I n s u r8A

Study Analyzes Industry Woes
By JAMES NOLAN 

o* Co»rwT»tfc# Sian

N E W  Y O R K  -  The proper- 
ty/casualty insurance industry's 
woeful financial state recalls a 
story from the old pushcart days 
along Delancey Street on New 
York's Lower East Side.

A merchant cut his prices 
sharply on ladies’ boots and put 
up a huge charcoal lettered sign 
to tell the world.

Across the street, his competi­
tion cut prices lower, and said so 
with signs.

On the price war raged. Final­
ly. the first entrepreneur posted a 
sign which declared: “Ladies’ 
Boots. 1 sell below cost."

How can you do that, asked the 
competition1 Sell below cost?

"I can sell below cost," the re­
ply came, "because I buy below 
cost"

It was just this sort of a mind­
less price war which brought the 
properly/casualty busmen to its 
present low and sorry state.

And no one knows it better 
than the industry itself. Witness a 
new study done by the Insurance 
Services Office and the National 
Association of independent Insur­
ers

’The property/casualty Indus­
try must accept the major re­
sponsibility for its current 
financial condition." the study* 
jpocluded. irBut, the brutal pnee 
war of the last six yean Is over. 
The industry has finally realized 
lhal a business cannot indefinitely 
price its product below coat and 
expect to survive."

The study, “1985, a Critical 
Year," pulls together a story that 
has been told piecemeal for the 
past 18 months.

It compares the industry in 
1984 with back years, using all of 
the familiar ratios: rales of re­
turn. premiums compared to

*The b ru ta l price  war 
of the last six years is 
over. The industry has
finally realized that a

*

business cannot 
indefinitely price its 
product below cost and  
expect to survive/
losses and expenses, combined ra­
tios and the like.'

In some cases, the economic 
data from the insurance Industry 
has been plotted oo graphs, laid 
over similar data from The For­
tune 500 industrials and U.S. bond 
yields. In all cases since mid-1981 
the insurance industry graph linos 
—  reflecting profltabilty —  turn 
down where others rise.

The sponsors want the 31-page 
document to "help the public and 
state lnsurahce regulators under­
stand why premium Increases are 
needed lo assure the future finan­
cial ctahility of the insurance in­
dustry."

Casting back to the origins of 
the price war, the study nctes 
that “since 1979, while underwrit­
ing results have declined, the in­
dustry’s net Investment income 
has grown continuously.

“In an attempt to generate 
cash fkrw for Investment, insurers 
competed aggreslvely for premi­
um  dollars, knocking prices more 
and more out of line with loss 
costa,” the study said.

But It was poor management 
strategy. The f 1.7 bilboc In annu­
al Investment income coaid not 
be stretched far enough to cover 
the (3 blllioa annual growth in 
underwriting iossesthe industry 
suffered.

Closer to home, the 10 percent

climb in investment income of 
$1.6 billion in 1984 fell far short of 
the 60 percent increase in under­
writing losses of $8 billion for 
that year.

Such a financial climate 
worries the Industry on several 
scores.

First, Industry actuaries are 
predicting that in the next few 
years, corporate America will 
find soon that .;t cannot insure all 
of its assets.

The conclusion flows from op­
erating results for 1984. The study 
sayt that during the year, policy­
holder surplua fell by 3 percent to 
$63 billion.

The industry measures its abil­
ity to write property/casualty 
coverage by tius surplus figure, 
“Indicating," the study said, "that 
capacity may not be sufficient to 
meet the insurance Deeds of an 
expanding U-S. economy."

Still a more urgent worry is 
the cootinued financial solvency 
of a substantial number of com­
panies. The ?-t>?dy said that the 
ratio testa ant: j by the National 
Association of Insurance Commis­
sioners and the A.M. Best Co. 
show that "the the number of fi­
nancially Impaired insurers has 
increased."

While the study did Dot total 
the number of such companies, in 
September of last year, the NAIC 
said that 319 of the 2,477 Proper- 
ty/casaaity Insurers it keeps tabs 
oo were in bad enough financial 
shape to require “Immediate at­
tention" by rate Insurance regu­
lators.

The NAIC warning came after 
It had finished desk audits on the 
financial results filed by the com­
panies In the spang.

Such audits are in various 
stages of completion at the mo­
ment.
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DISCUSSBON O M  CAPACITYDIATHER §407
By IJOtS J . LYONS

NEW YORK— Superin tenden t Jam es 
P. Corcoran ro lled  up his sleeves, looked 
th e  industry  in th e  eye and said. 'The re 
is no capaaty m a s ."  Donald K ram er, 
p re s id en t o f  K ram e r Cap ita l Consu l­
ta n ts . to o k  a s im ilar stance, looked the 
su pe rin tenden t in th e  eye and said. 
'T h e re  is a capaa ty  sh ortage , and it is 
s eve re ."

M r. C o rcoran , s om ew h a t o u tn u m ­
bered in his opinion and certa in ly  in his 
t e a s  o f  how  t o  handle th e  situation , 
w as a lso  opposed by David B. Mathis, 
c h a irm a n , p re s id e n t  and  c h ie f e x ­
ecutive o ffice r o f  Kem per Re. w ho said 
u n equ ivoca lly  t h a t  th e re  is a " re a l 
capacity ensis th a t  is like ly to  remain at 
least th rough  1 9 8 7 ."  and by Michell J . 
Cole, vice president and pnndpa l o f  Till- 
in g h as t. Nelson & W a rren  Inc.. w ho  
hedged on ly a litt le , saying th e re  is cer­
t a in ly  a " re s t ru c tu r in g  o f  p ro p e rty  
casua lty m a rk e ts ."  which m ight n ot be 
a crisis but s " revo lu tion ."

Jam es B. S\Tadtner. m anaging direc­
t o r  o f  AJex B row n a  Sons, investm ent 
bankers , never rea lly  jo in ed  th e  fra y  
but, tak ing  a th ird  posrton. said the 
p rob lem  is th a t capacity is never quite 
"in sync" w ith w h a t th e  industry needs 
and th a t  insu rance com pan ies have 
n eve r been able t o  cope w ith  excess or 
even  adequate  capacity . "G iven the  
rop e ."  he said, " th e y  w ill succeed in 
hanging them se lves .”  but he said he is 
op tim istic about th e  fu tu re  o f  th e  in - '  
dusrry .

The speakers m ade up a panel dis­
cussing "New Capacity. New P layers" 
a t a sem ina r a t th e  annua l " I"  Day 
m eeting  o f  th e  New Y o rk  Chapter o f 
th e  Society o f  CPCU. The panel was 
m ode ra ted  by J o s tKh S. D iamond, ex­
ecutive ed ito r o f  th e  National Under­
w rite r Co.

Mr. Corcoran said he fe e ls  he has 
been patien t w ith  th e  industry , but is 
losing his patience. He soia th e  legisla­
to rs  a re  " ftin ou s" and fe e  th a t tn e  in- -  
d u s try  has "overp layed rtf; hand."
D i f f i c u lt  p o s it io n

"Now  I'm in th e  d ifficu lt position o f 
try ing  t o  m ake su re  th a t w e dont get 
reactive legislation.'' he said.

B u t. he added, such legis lation may 
come abou t, "and it is w ria t th e  indus­
t ry  has created ."

"W hen you ta lk  abou t new  players 
and new  capaa ty ." he said, "you are 
ta lk in g  about an e s s en ta l and perma- 
r.ent change in th e  way th is  industry 
does business. I d on 't ag ree tn a t th is is 
a cycle. I th ink it is 3 n a tu ral change."
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H i sa d  th e  capadty ah o r t fH  the in- 
A a t r y  is expertendryg ro w  b  th e  w o rs t 
fc's bean in 5 0  yw rs  and "It's n o t going 
to  be te v e d  by th e  stock m a rk e t in­
vesting new  capita l." He said. “ We're 

j n o t sure w here th a t capital is going tn  
go. W e're concerned abou t th e  financial 
guarantee p roducts th a t we're going 
to  see. It m ight well a ttra c t n ew  capital 
bu t is it going to  go into lines o f  in­
surance th a t w e th in k  are essential f o r  
th e  m arketp lace?" .

While adverse oou rt decisions have 
contrib u ted  t o  th e  crisis, he said, r f j 
th e re  had been adequate pricing o f  
products ove r the last 10  years, the  
situation w ou ld  not exist tooay .'

He w arned the industry th a t some 
o f  th e  new players and new  capaa ty  
"m igh t well no t be w ha t they  w an t."

TO ease th e  crisis in his jurisd iction , 
he said , he w ill lo o k  in to  g ra n tin g  
g rea te r underw riting au tho rity  to  the j 
s ta te  insu rance fu n d : c rea ting  jo in t  

I u nd e rw rit in g  associations f o r  cover-
' ages required t o  ope ra te  a business

when such coverage is not available in 
th e  vo lun ta ry  m a rk e t; and encouraging : 
s e lf insurance pools and reaprocals.

He said life insu rers do not appear to  
have a capacity proDlem a t th is tim e 
and perhaps th e y  can be encouraged to  
fo rm  p rope rty  casualty subsidianes to  
fill th e  void.

"O th e rw is e ."  he sa id , " t h a t  void 
m ight well Pe filled by the  banking in­
d u s t r y .  B a n k s  have  th e  re s o u rc e s  
available to  w n te  p rope rty /casua lty  in­
surance and th e  governor supports a l­
low ing banks t o  w rite all lines o f  in ­
surance." He added th a t "banks would 
certa in ly add new  players to  th e  mar 
ketpiace to  w n te  business cu rrently 
being avoided  o r  ove rp riced  by tne 
p rope rty  casualty insu rers."

He accused p ro p e r ty /c a s u a lty  in ­
su re rs o f  "irresponsp le  behavior' and 
said th a t  th is behavio r w ill possib ly 
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serve as the "linchpin fo r  enactm ent 
o f  those recom m endations."

A fte r th is  cycle is o v e r , he said .
' th e re  w o n 't  be a r e t u rn  in tn e  
m arketp lace to  business as usual." He 
said. "A lot o f  these companies will find 
th em se lv e s  in a ve ry  d if f ic u lt  t im e  
reentenng the m arke t when things are 
'g o od ."

Mr. K ram er said the cu rren t ensis is 
a ' period o f  d is loca tion ." causec Dy 
pnee changes Dut th a t capacity would 
re tu rn  w hen  re tu rn s  on equ ity  im ­
prove out fo r  the present th e  industry 
is going to  su ffe r

He observed ttia t in recent Congres­
s io n a l h e a r in g s  on  c ap a c ity . C c "- 
sum enst Robert Hunter m aoe head 
lines when he talked about the "ccr- 
sp iracy  o f  th e  in d u s t ry ."  B u t. M* 
K ram er said, "no one seemed to  as-, 
tne  question o f Mr. Hunter o f  how m e 
industry managed to  conspire to  lose 
$ 3 .5  billion last year. That never m ao? 
the  press.-'

He said much o f th e  problem tocay .s 
a lack o f  capital. Some o f the  reasons 
fo r  this, he said, are tn a t it is no long?' 
as easy to  en ter as it was in tn e  oast 
citing such d ifficu lties as needing a 
c red itw orth in ess ra ting  ana adm iss­
ib ility . He added th a t  fo re ig n  re ir  
su re rs will not fund le tte rs  o f  credit *z? 
IBNR (Incurred But Not Reported:, that 
le tte rs  o f credit are harder to  oo ta i'

I because banks nave been o u m e : c> 
the  recent failu re o f  o ffsh o re  insu rer.:? 
companies, th a t d om e s ::: ccm .oa' es 
are less willing to  reinsure abroad a*d 
tha t U oyds nas ms: ; :s  retrecess.d 'a 
m a rke t

"Someoav." he said, "when r e t - " :  
on equity improve. m e re  wi. oe cabs: 
ty  back in tm s industry, but .- .-m g  :*  s 
penod o f  dislocation w e re g o n g : :  s .*  
fe r th rough a period w n e r reinsure".:? 
rates are gong  tc escalate d ram a :.:?  .. 
as tne prem iums or. which m e  re * 
s u r e r  base the ir reinsurance zz uc am  
as m e  rates tne reinsurers m a re ?  *:■ 
the prem iums g :  up. W e re  g ong  : :
have a dramatic increase in reinsurance 
dem and  w itnou t necessarily  an in­
crease in re insurance capacity unt. 
som e fo rm  o f  p ro fita b ility  re tu rn s  
W hen  it does th e  capac ity  w ii, o? 
there .

Mr. S tream er s view c f capacity is 
s o m e w h a t d i f f e r e n t ,  tn c u g r . a :sc  
som ewnat more optim istic 'Capacity 
is flu id ." he said, "always ;n m o tic r. 
thus leading to  an industry w ith  over­
capacity o r under-capacity...never pe*- 
fectly  in sync w ith its neecs.
Scenario is simple

Today , he said , th e  ' scenario s 
re latively simple. "Excess capacity p'c 
duces u n d e rw rit in g  lo sse s . U n a ? '-  
w nting  losses anve out capacity. Proc- 
e r ty /c a s ja lty  stock pnces rise oeca-S? 
institutional investors Deneve m e  t r r e  
to  buy th e  snares is wner. tne e a r . -  gs 
are at the ir lowest leve.. Higne' sto :-. 
pnces enarne insurance companies tc 
sell secur.ties to  investors or. very s : 
t ra c t iv e  te rm s  P ro sp e * ::y  re tu rn s  
more capacity comes in Tr-e aad.t 
capacity raised wil. prmg c a r*  b '.re 
competition unde "writing losses and ? 
dim inution o" caoacitv
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l A P m  RE7URN 70 I A & %  OP PRICE DISCIPLINE SEEN
By ALFRED G. HAGGERTY 

RENO. Nev.— "The properry-casualty 
in s u r a n c e  in d u s t r y  t o d a y  is in a 
s t ro n g e r capital and su rp lus position 
th a n  it has ever been in and it d ea r ly  
has enough capital and su rp lus to  m eet 
th e  needs o f  th e  insurance industry t o ­
day and in th e  nea r fu tu re ."  a speaalist 
in insurance research said here.

D r. Michael E. Hogue, president and 
m anag ing  d irec to r o f  Philadelohia In­
su rance Research Group, a lso predicted 
a quicker than  expected re tu rn  to  a 
period o f  a lack o f  pnee discipline" in his 
rem a rk s  to  the annual convention o f  
th e  National Association o f  Professional 
Insurance Agents.

Dr. Hogue saic A.M. Best reported 
c o n so lid a te d  poiicynoider su rp lu s  o f  
$ 6 4  billion as o f  Dec. 31 . 1984 . and 
then  in a Ju ly  15. 1985 . reoo rt indi­
ca ted  an ad lusted summc n* h.-. 
lion. Thus, he said. Best saw an equity 
in tn e  balance snee t o f $ 2 8  Diinor.. 
which he said arises out o f undervalued 
assets and oversta ted  liabilities. He said 
it com es pnm an iy from  the  unearned 
p rem ium  reserve fo r  th a t portion a l­
ready paid ou t in acquisition costs a rc  
fro m  th e  estim a te o f  th e  ioss reserves 
on a discounted oasis 

"In general, w nat tha t means, he 
said, "is th a t the  p rooe rtv -casua-v t r . 
d u s try . i f  it w e re  put in to a ru n o ff 
s itua tion  and assum ing th e  rese rves 
are accurate, when the  period o f  run ­
o f f  is com pleted , not on ly would th e re 
be S 6 4  m illion in capita, and surplus, 
but th e re  would be another $ 2 3  b.iiion 
le ft  o v e r ."

Even assum ing a reserve deficiency 
o f  as much as 2 0  percent, ne said, a fte r 
th e  p e rio d  o f  r u n o f f ,  th e  in d u s try  
would have n o t on ly th e  $64  billion o f 
rep o rted  surp lus, but another $ 3  billion 
o r  $ 9  billion o f  undisclosed p ro fits .

" It is fo r  th is reason ." Dr. Hogue said, 
" t h a t  w e  be lieve th e  p ro p e rty  and 
ca su a lty  insu rance in d u s try  is o v e r­
capitalized; and th a t , fra n k ly , is going 
to  be a de trim en t, not ar. advantage.'

He said his f irm  studied a g roup o f 
seven com pan ies rep resen ting  about

PIA
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one-th ird  o f  po licyholder su rp lus and 
concluded th a t  by th e  end o f  1 9 8 5  
th e y  would tie w riting  a t s ligh tly over 
1 .25  to  1 .4 tim es th e ir su rp lus position.

"It's fo r  th a t reason ." he continued, 
"th a t we maintain th a t th e  industry 
does not have a capacity prob lem , it 
clearly does not have the sam e problem 
it had in 1 9 7 4  and 1 9 7 5 . when at th is  
tim e in th e  cycle w e were a t about 1 .4  
t o  1 .5  t im es su rp lu s ."

W hat it does indicate, he said, is th a t 
th e  insurance industry is n o t pleased 
w rth th e  p ro fitab ility  o f  th e  m arke t 
and is unw illing to  release th e  capacity 
in search o f tak ing  n sk . "There lies ou r 
m a jo r concern.' he said.

"W hen th e  p ro fitab ility  appears in 
th e  financia l s ta tem en ts  o f  th e  ea r­
ners . particu larly in the regiona. and 
o th e r smali companies th a t have not 
had th e  ex ten t o f  p rob lem s th a t m any 
o f  th e  larger ea rne rs have had. they 
will begin tc  release the  su rp lus in an ­
ticipation o f  g row th  o f  m a rke t share 

D r . H ogue sa ic  C n u oo  and  Ohio 
Casuait) recen tly released n in e -m o rrr 
re s u lts  sn ow in g  th a t  e a rn in g s  oe r 
Share have already a o jo ie d  in 1955.

" it  is ou r conce rn ." he sa;c . tn a t 
we re going tc  find a m ore rapid release 
o f  th a t su rp lus in search o f  m a rke t 
share than is o th e rw ise  being predicted 
re lative tc  when the  m a rke ts  wn: tu rn , 
it is ou r belief th a t tn a t is going tc

resu lt again in a penoc c f lac* o f  price 
discipline.

"W e believe th a t th e  r e t i r e m e n t  t :  
a lloca te  th e  su rp rus becam e o f  tn e  
n ece ss ity  t o  le v e rag e  tn a t  su rp lu s  
against re tu rn s  t o  meet m e  ta rg e t 
re tu rn  on in v e s tm en ts  c f  m any c f  
these  co rpo ra tions, we wii; begin :c  
m a r t  th e  p rocess o f  m a rk e t  com ­
p e titiveness"

He called it "gross m ismanagement 
o f  a p roperty-casualty insurance com- 
liany to  a ttem pt to  increase m arket 
r .h a re  u n le s s  m e r e  a -e  in d ic a to rs  
civanaoie snowing wnere m e cnce and 
re lative exposure a re  a:  an., c e n t  in. 
tim e. He said it has beer, n.s excer.er.ce 
th a t tn e re  a re  fe w  m s .- a -c e  ;z~- 
panies in th e  U.S. m arker a-e 
fu lly  aware o f  the  current t i e s  and 
exposure reiationsmp in m e .' zc~rz..z 
on a recurring oasis and. m e 'r 'm e . a*., 
move to  oegrn to  increase m e '  c* :es s 
done sc w ithout an eye t :  w a r  m e 
eriecr is going t :  be or. m en " S ' t . a  
sta tem en ts o r su rp .-s  

' Ir. o ther w o 'd s n e s a :  e * :e r .
tc  see tne same e -e c t :.e -e s s  '  dee 
ir.g w ith  excess c a b a : : . .  m a t  t : c -  
place coming out c* m e  1 9 5 - a - r  ' =~~ 
pricing tu rn s ♦
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This s ituation , he said, is in place to ­
day. on ly th e  length o f the capaaty cy­
cle is open to  debate.

Capacity, he said, is " in n oc en t' o r 
"dum b" bu t it can be gathered at ju s t  
tn e  tim es when it is needed most, but 
th a t insurance company management 
has never been able to  cope w ith ex ­
cess o r even adequate capacity.

He added th a t excess capacity did 
n o t com p le te ly  disappear in 1984 , it 
ju s t  dim inished.

"Add t o  th is ."  he said, " th e  new  
m oney raised th rough securities saies 
and you a re  well on tne  way to  re s to r­
ing excess capacity in the next tw o to  
th re e  years. Remember, fu tu re  earn ­
in g s  w i l l be ta x  f r e e ,  t h a n k s  t o  
substantia l ta x  loss carry fo rw ards, and 
w e nave been blessed with reasonably 
good stock and bond m a rke ts ."

Because o f  ms optim ism for the in­
dustry . ne said, he hopes fo r  n retu rn  
to  stao ie econom ics producing a typical 
cycie o ‘ th re e  gooo years fo llowed by- 
th re e  poor, bu t not devastating yea-s 

T h e  industry , he saia. "in m y opin­
ion . is p repared  to  live orcsperousiy 
u noe ' th is typ e  o f scenario 

M r. M athis discussed some o1 the 
w ays the  p resent capacity snortfa :. 
d iffe ren t fro m  previous ones such as a 
lack o f  an a lte rn ative m arket to  Lloyds, 
th e  litig ious a tm osphe re  surround ing 
th e  U.S. casualty business, the w ith ­
d raw a l o f  tn e  retrocession m arke t, tne 
shortage o f  underw riting ta len t, ana 
th e  slow ness o f the positive impact on 
th e  b o ttom  line o f  changes in price and 
te rm s

T h e re fo re , he said, he sees th e  fo l­
low ing as a "like ly scenario' fo r  tne in­
d u s try : continued  equ ity investor in­
t e re s t  in experienced companies, on 
th e  assum ption  th a t th e  industry is on 
th e  road to  recovery , ou t little interest 
in new  ventu res unless they are sta ffed  
w ith  p roven  m anagem ent, a s o n  o f 
"back to  basics' philosophy—emphasis 
on underw riting  p ro fit resulting in not 
on ly higher prices, but restricted con­
t ra c t  t e rm s : m o re  n e t line u n d e r­
w riting  fo r  insu rer and reinsurer alike: 
and a longer period c f  tight m arket 
conditions th a t has been typical o f  the 
past as com pan ies not on ly improve 
tn e  p ro fit  p ictu re . Put also make up fo r 
Deficiencies o f  th e  oast.

Mr. Cole said th a t while rt is unclear 
w hether tne  cu rren t situation is a ensis 
o r a revolution in tn e  way corporations, 
health care institu tions, philanthropies 
and governm enta l entities buy insur­
ance. " if th e  unavailability and una ffo '- 
dability o f  insurance pers:sts...it is m y 
con ten tion  th a t on e -th ire  to  n ea 'iy  
on e -h a lf o f  all com m ercia l insu rance 
prem ium s will be financed oy non-tra- 
ditionai sources.'

He said he predicts that by year-end. 
se lf-in su rance w ill rep re sen t s lightly 
m ore than  one-th ird o f an commercia 
in su ran ce  p rem ium s  which w ill in ­
crease by 4 4  percent to  5 0  percent oy 
1987 . th a t se lf insurance wiii o.ay an 
even m ore im portan t roie in m is m a r­
k e t th an  it did :r. tn e  re c ove ry  c f 
19 76 -7 7  and "it m ay we;, revolution ize 
the way insurance is purchased

He said. "The industry needs to  heec 
tne  warn ing tna t th is  significant ex­
pansion o f  hon-traa:t:or.a . caoacity and 
d e te rm in e  how  it can cc-ex.st v .itn  
these new p,aye's and cacatity O



EXHIBIT I

R e n a r k s  to t h e  F l o r i d a  S e n a t e  C o m m e r c e  C o m m i t t e e  on 

P r o p e r t y  a n d  L i a b i l i t y  I n s u r a n c e

E y  C o m m i s s i o n e r  B i l l  G u n t e r

M i s t e r  C h a i r m a n  a n d  m e m b e r s  of  t h e  C o m m i t t e e ,  o v e r  

t h e  p a s t  s e v e r a l  m o n t h s ,  w e  h a v e  s e e n  s o m e  a l a r m i n g  

d e v e l o p m e n t s  in t h e  i n s u r a n c e  i n d u s t r y  i n  F l o r i d a  a n d  

a c r o s s  t h e  U n i t e d  S t a t e s ,  t h e y  i n c l u d e  t h e  r a p i d  a n d  

s i g n i f i c a n t  i n c r e a s e  i n  t h e  c o s t  o f  c o m m e r c i a l  p r o p e r t y  

a n d  l i a b i l i t y  i n s u r a n c e ,  a n d  t h e  r e l u c t a n c e  o r  o u t r i g h t  

r e f u s a l  of m a n y  i n s u r a n c e  c o m p a n i e s  to a s s u m e  c e r t a i n  

k i n d s  of p r o p e r t y  a n d  l i a b i l i t y  r i s k s .

In o r d e r  to l o o k  at t h e  p r o b l e m  f i r s t  h a n d ,  I h a v e  

h e l d  p u b l i c  m e e t i n g s  a r o u n d  t h e  s t a t e .  1 h a v e  a s k e d  

t h e  b u s i n e s s  c o m m u n i t y  to c o m e  f o r w a r d  w i t h  t h e i r  e x ­

p e r i e n c e s  a n d  i d e a s .  T h e  r e a c t i o n  h a s  b e e n  g r a t i f y i n g  

a n d  t h e  t e s t i m o n y  w e  g a t h e r e d  c a n  s e r v e  as a v a l u a b l e  

r e s o u r c e  a n d  s t a n d a r d  a g a i n s t  w h i c h  to m e a s u r e  a n y  

p r o p o s e d  s o l u t i o n s  to t h e  p r o b l e m .

/ i m e  a f t e r  t i m e  t h e  p e o p l e  t o l d  h o r r o r  s t o r i e s  

t h a t  l e f t  n o  d o u b t  of t h e  b r e a d t h  a n d  s e r i o u s n e s s  of 

t h e  p r o b l e m . . . l i k e  t h e  O r l a n d o  m a n  w h o s e  t a x i c a b  

c o v e r a g e  w e n t  f r o m  $ 6 , 0 0  0 to $ 8 0 , 0 0 0 . ..or t h e  o w n e r  c: 

a s c a i l  O r l a n d o  g a r b a g e  c o m p a n y  w h o  t o l d  m e  t h a t  

c o v e r a g e  f o r  h i s  v e h i c l e s  w i l l  i n c r e a s e  m o r e  t h a n  a 

t h o u s a n d  p e r c e n t  t h i s  y e a r .  H e  s a i d ,  a n d  I q u o t e ,  " 7 h i 

b u s i n e s s  w i l l  n o t  s u r v i v e  u n d e r  t h e s e  t r e m e n d o u s  c o s :  

i n c r e a s e s .  "

T h e r e  w a s  t h e  F o r t  L a u d e r d a l e  d a y  c a r e  c e n t e r  

o p e r a t o r  w h o  s a w  h e r  g e n e r a l  l i a b i l i t y  p r e m i u m  g o  f r o m  

$ 5 , 0 0 0  t o  n e a r l y  $ 1 5 , 0 0 0  i n  o n e  y e a r  w i t h  a d d i t i o n a l  

e x c l u s i o n s  i n  t h e  p o l i c y ,  e v e n  t h o u g h  t h e  c e n t e r  h a d  r.o 

c l a i m s  w h a t s o e v e r  d u r i n g  i t s  t h r e e  y e a r s  of o p e r a t i o n .

A D a d e  c o u n t y  c h i l d r e n ' s  p r o g r a m  d i r e c t o r  t o l d  us t h a t  

at l e a s t  5 , 0 0 0  c h i l d r e n  a r e  on t h e i r  w a i t i n g  l i s t  f c r  

c a r e ,  w h i l e  l i a b i l i t y  i n s u r a n c e  f o r  m a n y  c h i l d  c a r e  

f a c i l i t i e s  is b e i n g  c a n c e l l e d .

A n o r t h  M i a m i  B e a c h  C o n d o m i n i u m  A s s o c i a t i o n ' s  

i n s u r a n c e  w e n t  f r o m  $ 2 1 , 0 0 0  in 1 9 8 -  to m o r e  t h a n  

$ 1 0 5 , 0 0 0  i n  1 9 8 5 ,  o n  t w o  d a y s  n o t i c e .  A h o m e s t e a d

C . P . A .  s a i d  h e  m a y  h a v e  t o  r e f u s e  t o  s i t  a s  a t r u s t e e  

o n  a s e l f - i n s u r a n c e  h e a l t h  t r u s t  b e c a u s e  d i r e c t o r s '  a n d  

o f f i c e r s '  l i a b i l i t y  c o v e r a g e  as of t h i s  d a t e  h a s  n o t  

b e e n  o b t a i n e d .

A J a c k s o n v i l l e  d e n t i s t  is p a y i n g  a 3 0 0 % p r e m i u m



i n c r e a s e  f r o m  19 8 A to  1 9 8 5 .  H e  t o l d  us  of o t h e r s  w h o  

a r e  p a y i n g  e v e n  m o r e .  A n  a u t o  d e a l e r s  a s s o c i a t i o n  o f f i ­

c e r  t o l d  u s  t h a t  s o m e  c a r  d e a l e r s  i n  t h e  p a n h a n d l e  

c a n ' t  f i n d  g a r a g e  l i a b i l i t y  c o v e r a g e .  H e  s p o k e  of 

d e a l e r s  r e c e i v i n g  n o n r e n e w a l  n o t i c e s  t h r e e  or  f o u r  d a y s  

b e f o r e  t h e i r  p o l i c i e s  e x p i r e d .

A l l  o v e r  F l o r i d a  w e  a r e  h e a r i n g  t h e  s a m e  s t o r i e s :  

p e o p l e  w h o s e  i n s u r a n c e  i s  c a n c e l l e d  t h o u g h  t h e y  h a v e n ' t  

h a d  a s i n g l e  c l a i m ;  s m a l l  b u s i n e s s  p e o p l e  f o r c e d  to 

s e l l  o u t  to l a r g e r  f i r m s  b e c a u s e  t h e y  c a n 71 a f f o r d  

i n s u r a n c e .  T h e y  a r e  t e l l i n g  u s  t h a t  w h e n  t h e  s t a t e  

m a n d a t e s  c o v e r a g e ,  it h a s  t h e  d u *• y t o  s e e  t h a :  c o v e r a g e  

i s  a v a i l a b l e  a n d  a f f o r d a b l e .

W h a t ' s  at s t a k e  h e r e  is n o t  j u s t  t h e  y e a r s  of h a r d  

w o r k  it t o o k  s m a l l  b u s i n e s s  m e n  a n d  w o m e n  to  p u t  t h e i r  

b u s i n e s s e s  o n  a p a y i n g  b a s i s . . . b u t  t h e  j o b s  t h e y  p r o ­

v i d e ,  a n d  t h e  w e l l - b e i n g  o f  l o c a l  e c o n o m i e s .  A v a s t  

n u m b e r  of F l o r i d i a n s  a r e  in a s i t u a t i o n  t h a t  is d i f f i ­

c u l t  f o r  s o m e  a n d  i m p o s s i b l e  f o r  o t h e r s .

F o r  t h a t  r e a s o n ,  m y  d e p a r t m e n t  is d r a f t i n g  p r o ­

p o s e d  l e g i s l a t i o n  f o r  t h e  1 9 S b  s e s s i o n  to a d d r e s s  t h e s e  

i s s u e s .  I b e l i e v e  t h e  n e e d  is c l e a r ,  t h e  o n l y  c u e s : : ; : ,  

i s  w h a t  o t h e r  s t e p s  c a n  b e  t a k e n  i n  t h e  i n t e r i m  t o  e a s e  

t h e  p a i n  b r o u g h t  o n  by t h e s e  c a t a c l y s m i c  c h a n g e s .  In 

t h e  l e g i s l a t i o n ,  1 t h i n k  w e  n e e d  t o  a d d r e s s  t h e s e  

p o i n t s :

F i r s t ,  t o  g e t  F l o r i d a  p o l i c y h o l d e r s  o f f  t h e  

r o l l e r c o a s t e r  r i d e  of  p e a k s  a n d  v a l l e y s  i n  p r i c i n g .  T h  

i n s u r a n c e  i n d u s t r y  o w e s  i t s  b u s i n e s s  c u s t o m e r s  t h e  k i n d  

o f  p r i c i n g  s t a b i l i t y  s o  t h e y  c a n  p l a n  t h e i r  e x p e n d i ­

t u r e s ,  y e t  s o m e h o w  t h e  i n s u r a n c e  i n d u s t r y  h a s  b e c o m e  

a d d i c t e d  to a b o o m  a n d  b u s t ,  f e a s t  a n d  f a m i n e  a p p r o a c h  

t o  s e t t i n g  p r e m i u m s .

S e c o n d ,  to  m a k e  s u r e  t h a t  t h e  p r e m i u m s  c h a r g e d  

b e a r  a p r o p e r  r e l a t i o n  t o  t h e  r i s k s  a n d  l o s s e s  e x ­

p e r i e n c e d  by t h e  i n d u s t r y .  I d o n ' t  w a n t  t o  s e e  t h e  

i n s u r a n c e  i n d u s t r y  p l a y i n g  c a t c h - u p  o n  l o s s e s  of p r e ­

v i o u s  y e a r s  by d e m a n d i n g  p r e m i u m s  t h a t  a r e  c o m p l e t e l y  

o u t  of l i n e  w i t h  c u r r e n t  l o s s e s .  1 w a n t  p r e m i u m s  b a s e d  

o n  d e f e n s i b l e  l o s s  e x p e r i e n c e ,  n o t  on  s p e c u l a t i o n .

T h i r d ,  t o  p u t  t h e  c o n t r o l  b a c k  i n t o  t h e  c o n s u m e r s '  

h a n d s ,  I'd l i k e  t o  se<? s m a l l  i n s u r a n c e  c o n s u m e r s  g e t  

t o g e t h e r  a n d  u s e  t h e i r  c o m b i n e d  n u m b e r s  t o  t h e i r  a d v a n ­

t a g e .  J u s t  a s  h e a l t h  c a r e  c o a l i t i o n  m e m b e r s  n e g o t i a t e  

h e a l t h  c a r e  c o s t s  d i r e c t l y  w i t h  h o s p i t a l s  to m a k e  s u r e



t h e i r  e m p l o y e e  h e a l t h  b e n e f i t s  p r o v i d e  t h e  b e s t  c a r e  

f o r  t h e  d o l l a r ,  t h e y  s h o u l d  a l s o  b e  a b l e  t o  u s e  t h e i r  

c o l l e c t i v e  p u r c h a s i n g  s t r e n g t h  to g e t  t h e  b e s t  d e a l  in  

p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e .

F o u r t h ,  to f i n d  c r e a t i v e  w a y s  t o  i n c r e a s e  t h e  

c a p i t a l  t h a t  is a v a i l a b l e  f o r  r e i n s u r a n c e .  T h e  i n v e s ­

t o r s  t h a t  i n  n o r m a l  t i m e s  s t a n d  b e h i n d  c o m p a n i e s  t h a t  

w r i t e  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  h a v e  b a c k e d  a w a  

f r o m  t h a t  m a r k e t .  I b e l i e v e  t h e r e  i s  c a p i t a l  o u t  

t h e r e ,  w i l l i n g  a n d  a b l e  to p r o v i d e  t h e  b a c k - u p  f o r  t h e  

k i n d s  o f  i n s u r a n c e  t h a t  a r e  t o o  e x p e n s i v e  a n d  t o o  h a r e  

to f i n d  at p r e s e n t .

T h e  M i a m i - b a s e d  I n s u r a n c e  E x c h a n g e  o f  t h e  

A m e r i c a ' s  c a n  be a n  i n s t r u m e n t  t o  e x p a n d  t h e  r e i n ­

s u r a n c e  m a r k e t  in t h i s  s t a t e .  1 a m  c o n v i n c e d  t h a t  

a d d i t i o n a l  e x p a n s i o n  is e n t i r e l y  p o s s i b l e  w i t h  t h e  

r i g h t  k i n d  of e n c o u r a g e m e n t .

F i n a l l y ,  b u s i n e s s e s  n e e d  t o  p e r f e c t  t h e  a r t  of 

r i s k  m a n a g e m e n t  i n  F l o r i d a .  W e ' r e  u s e d  to t h i n k i r .  c 

t h a t  if y o u  m a n a g e  t o  a v o i d  l o s s e s ,  y o u r  i n s u r a n c e  

p r e m i u m s  w i l l  g o  d o w n .  L a t e l y  it s e e m s  t h a t  r u l e  hair, 

w o r k e d .  W e  n e e d  t o  s e e  t h a t  t h e r e  a r e  i n c e n t i v e s  f c r  

r i s k  m a n a g e m e n t ,  a n d  t h a t  i n s u r a n c e  c o n s u m e r s  w i t h  l e v  

l o s s e s  a r e  p r e f e r r e d  c u s t o m e r s .

I b e l i e v e  t h e  p r e c e d i n g  f i v e  p o i n t s  p r e t t y  w e l l  

d e s c r i b e  t h e  s o l u t i o n  w e  w a n t  to f i n d .  I t h i n k  t h a t  

p r o p e r  r e s p o n s e s  t o  m o s t  o f  t h e m  c a n  b e  f o u n d  i n  w e l l -  

c o n s i d e r e d  l e g i s l a t i o n .

I ' m  s u r e  y o u  r e m e m b e r  t h e  p r o b l e m s  w e  h a d  a f e w  

y e a r s  a g o  i n  w o r k e r s '  c o m p e n s a t i o n ,  a n d  b e f o r e  t h a t  in 

a u t o m o b i l e  i n s u r a n c e .  In b o t h  o f  t h o s e  a r e a s  a p p r o ­

p r i a t e  l e g i s l a t i o n  w a s  e n a c t e d  a n d  a l c h o u g ' n  i n s u r a n c e  

c o s t s  a r e  r i s i n g  i n  n e a r l y  a l l  a r e a s ,  r a t e s  in  a u t o  an 

w o r k e r s '  c o m p e n s a t i o n  h a v e  b e e n  s u b s t a n t i a l l y  m o r e  

s t a b l e  t h a n  t h e  l i n e s  o u t s i d e  t h e  a u t h o r i t y  of t h e  

D e p a r t m e n t  o f  I n s u r a n c e .

M o r e  r e c e n t l y ,  w e  h a v e  t h e  e x a m p l e  of h o s p i t a l  

c o s t s  w h i c h  h u d  b e e n  r i s i n g  a t  a f r i g h t e n i n g  r a t e  f o r  

m o r e  t h a n  a d e c a d e .  In 1 9 7 9 ,  t h e  F l o r i d a  l e g i s l a t u r e  

e s t a b l i s h e d  a H o s p i t a l  C o s t  C o n t a i n m e n t  B o a r d  a n d  in 

19 84, g r a n t e d  it t h e  p o w e r  to r e j e c t  d a n g e r o u s l y  i n f  la 

t i o n a r y  h o s p i t a l  b u d g e t s .  In t h e  f i r s t  y e a r  s i n c e  

t h a t  s e c o n d  s t e p ,  w e  c u t  r i s i n g  c o s t s  b y  w e l l  o v e r  

h a l f ,  s o  l e g i s l a t i o n  is a t o o l  w e  h a v e  u s e d  s u c c e s s ­

f u l l y  in  t h e  p a s t .
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t h e i r  e m p l o y e e  h e a l t h  b e n e f i t s  p r o v i d e  t h e  b e s t  c a r e  

f o r  t h e  d o l l a r ,  ithey s h o u l d  a l s o  be a b l e  t o  u s e  t h e i r  

c o l l e c t i v e  p u r c h a s i n g  s t r e n g t h  t o  g e t  t h e  b e s t  d e a l  in 

p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e .

F o u r t h ,  t o  f i n d  c r e a t i v e  w a v s  t o  i n c r e a s e  t h e  

c a p i t a l  t h a t  i s  a v a i l a b l e  f o r  r e i n s u r a n c e .  T h e  i n v e s ­

t o r s  t h a t  in  n o r m a l  t i m e s  s t a n d  b e h i n d  c o m p a n i e s  t h a t  

w r i t e  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  h a v e  b a c k e d  a w a y  

f r o m  t h a t  m a r k e t .  I b e l i e v e  t h e r e  i s  c a p i t a l  o u t  

t h e r e ,  w i l l i n g  a n d  a b l e  to p r o v i d p  t h e  b a c k - u p  f o r  t h e  

k i n d s  of i n s u r a n c e  t h a t  a r e  t o o  e x p e n s i v e  a n d  t o e  h a r e  

t o  f i n d  at p r e s e n t .

T h e  M i a m i - b a s e d  I n s u r a n c e  E x c h a n g e  of t h e  

A m e r i c a ' s  c a n  b e  a n  i n s t r u m e n t  t o  e x p a n d  t h e  r e i n ­

s u r a n c e  m a r k e t  in t h i s  s t a t e .  1 a m  c o n v i n c e d  t h a t  

a d d i t i o n a l  e x p a n s i o n  is e n t i r e l y  p o s s i b l e  w i t h  t h e  

r i g h t  k i n d  of e n c o u r a g e m e n t .

F i n a l l y ,  b u s i n e s s e s  n e e d  t o  p e r f e c t  t h e  a r t  of 

r i s k  m a n a g e m e n t  i n  F l o r i d a .  W e ' r e  u s e d  to t h i n k i n g  

t h a t  if y o u  m a n a g e  t o  a v o i d  l o s s e s ,  y o u r  i n s u r a n c e  

p r e m i u m s  w i l l  g o  d o w n .  L a t e l y  i t  s e e m s  t h a t  r u l e  h asr.' 

w o r k e d .  W e  n e e d  t o  s e e  t h a t  t h e r e  a r e  i n c e n t i v e s  f c r  

r i s k  m a n a g e m e n t ,  a n d  t h a t  i n s u r a n c e  c o n s u m e r s  w i t h  l e v  

l o s s e s  a r e  p r e f e r r e d  c u s t o m e r s .

I b e l i e v e  t h e  p r e c e d i n g  f i v e  p o i n t s  p r e t t y  w e l l  

d e s c r i b e  t h e  s o l u t i o n  w e  w a n t  t o  f i n d .  1 t h i n k  t h a :  

p r o p e r  r e s p o n s e s  t o  m o s t  of t h e m  c a n  b e  f o u n d  i n  w e l l -  

c o n s i d e r e d  l e g i s l a t i o n .

I ' m  s u r e  y o u  r e m e m b e r  t h e  p r o b l e m s  w e  h a d  a f e w  

y e a r s  a g o  i n  w o r k e r s '  c o m p e n s a t i o n ,  a n d  b e f o r e  t h a t  in 

a u t o m o b i l e  i n s u r a n c e .  In b o t h  o f  t h o s e  a r e a s  a p p r o ­

p r i a t e  l e g i s l a t i o n  w a s  e n a c t e d  a n d  a l t h o u g h  i n s u r a n c e  

c o s t s  a r e  r i s i n g  in n e a r l y  a l l  a r e a s ,  r a t e s  in a u t o  a n d  

w o r k e r s '  c o m p e n s a t i o n  h a v e  b e e n  s u b s t a n t i a l l y  m o r e  

s t a b l e  t h a n  t h e  l i n e s  o u t s i d e  t h e  a u t h o r i t y  of t h e  

D e p a r t m e n t  o f  I n s u r a n c e .

M o r e  r e c e n t l y ,  w e  h a v e  t h e  e x a m p l e  of h o s p i t a l  

c o s t s  w h i c h  h a d  b e e n  r i s i n g  a t  a f r i g h t e n i n g  r a t e  f o r  

m o r e  t h a n  a d e c a d e .  In 1 9 79 ,  t h e  F l o r i d a  l e g i s l a t u r e  

e s t a b l i s h e d  a H o s p i t a l  C o s t  C o n t a i n m e n t  B o a r d  a n d  in 

1 9 8 4 ,  g r a n t e d  it t h e  p o w e r  to r e j e c t  d a n g e r o u s l y  i n f l a ­

t i o n a r y  h o s p i t a l  b u d g e t s .  In t h e  f i r s t  y e a r  s i n c e  

t h a t  s e c o n d  s t e p ,  w e  c u t  r i s i n g  c o s t s  b y  w e l l  o v e r  

h a l f ,  s o  l e g i s l a t i o n  is a t o o l  w e  h a v e  u s e d  s u c c e s s ­

f u l l y  in t h e  p a s t .



S o m e  c o m p a n i e s  l i k e  E a s t e r n  a i r l i n e s  h a v e  t a k e n  

t h e  r o u t e  of s e l f - i n s u r a n c e .  It n o r m a l l y  t a k e s  b i t  

c o m p a n y  t o  m a k e  s e l f - i n s u r a n c e  w o r k ,  b u t  i f  a n u m b e r  of 

s m a l l e r  c o m p a n i e s  b a n d  t o g e t h e r  a n d  c r e a t e  a l a r g e  

p o o l ,  t h a t  a p p r o a c h  c a n  a l s o  w o r k  f o r  t h e m .  If w e  a r e  

t o  e x p a n d  t h e  p a r a m e t e r s  f o r  a l l o w i n g  t h i s  a p p r o a c h  

f o r  i n s t a n c e  t o  p r o f e s s i o n a 1 - 1 i k e  e n g i n e e r s ,  a r c h i t e c t s  

a n d  a c c o u n t a n t s  —  t h e n  w e  m u s t  r e v i s e  o u r  e l i g i b i l i t y  

ru les .

T h i s  o p t i o n  i s  a r e a l  p o s s i b i l i t y  - -  e s p e c i a l l y  

f o r  r i s k s  l i k e  p r o f e s s i o n a l  l i a b i l i t y ,  d a y  c a r e  a n d  

c o m m e r c i a l  f i s h i n g  b o a t  c o v e r a g e ,  t h a t  a r e  h a r d  t o  

p l a c e  - -  a n d  f o r  " m a i n  s t r e e t "  c o m m e r c i a l  i n s u r a n c e  

c o n s u m e r s ,  w h o s e  r a t e s  a r e  o u t  of  s i g h t .  S o  s e l f -  

i n s u r a n c e  is a l s o  a t o o l  t h a t  w e  c a n  u s e .

I f i r m l y  b e l i e v e  F l o r i d a  c a n  t a k e  s t e p s  t o  a t t r a c t  

m o r e  c a p a c i t y .  T h r o u g h  i n c e n t i v e s ,  w e  c a n  p r o m o t e  t h e  

e s t a b l i s h m e n t  o f  a s t a t e  of F l o r i d a  r e i n s u r a n c e  f a ­

c i l i t y  t h a t  w i l l  m a k e  r e i n s u r a n c e  m o r e  a v a i l a b l e  f o r  

F l o r i d a  r i s k s .  T h i s  f a c i l i t y  c o u l d  p r o v i d e  r e i n s u r a n c e  

t o  b o t h  c o m m e r c i a l  a n d  s e l f - i n s u r e r s .  S o  e x p a n d i n g  

r e i n s u r a n c e  c a p a c i t y  is a l s o  a c c o i .

P r e v e n t i n g  l o s s e s  is o n e  of t h e  m o s t  e f f e c t i v e  

a c t i o n s  w e  c a n  t a k e  to r e d u c e  i n s u r a n c e  i n d u s t r y  c o s t s .

F r o m  t i m e - t o - t i a e ,  s t r i n g s  o f  d i s a s t e r s  a r o u n d  t h e  

w o r l d ,  f r o m  a i r  c r a s h e s ,  to c h i l d  a b u s e ,  t o  c h e m i c a l  

l e a k s ,  to  l o s t  s a t e l l i t e s  i n  s p a c e ,  r a i s e  i n s u r a n c e  

c o s t s  of a l l  o f  us. On  t h e  o t h e r  h a n d ,  r i s k  m a n a g e m e n t  

c l o s e  t o  h o m e  i s  a p o s i t i v e  r e s p o n s e  t o  t h e  c u r r e n t  

cris is .

It s o m e t i m e s  h a p p e n s  t h a t  c o m p a n i e s  d o  n o t  r e a p  

t h e  r e w a r d s  c f  g o o d  r i s k  m a n a g e m e n t  u n t i l  a f t e r  t h e  

f a c t . . . i n  s o m e  c a s e s  n o t  at a l l .  I t  m a y  b e  t h a t  w e  

n e e d  t o  e s t a b l i s h  i n c e n t i v e s  - -  p o s s i b l y  t a x  i n c e n t i v e s  

- -  t o  e n c o u r a g e  b u s i n e s s  a n d  i n d u s t r y  to p r a c t i c e  g o o d  

r i s k  m a n a g e m e n t .  S o  r i s k  m a n a g e m e n t  is a l s o  o n e  o f  o u r  

tools.

1 a m  g l a d  t o  s a y  t h e r e  i s  o n e  t h i n g  w e  h a v e  a l ­

r e a d y  d o n e  t h a t  I b e l i e v e  w i l l  b e  o f  g r e a t  v a l u e  t o  

t h o s e  w h o  f e e l  t h a t  t h e y  h a v e  n o w h e r e  to t u r n  f o r  a f f o r d a b l e  

i n s u r a n c e  c o v e r a g e .  T h i s  is t h e  m a r k e t  a s s i s t a n c e  n 1 an 

p a s s e d  by t h e  l e g i s l a t u r e  d u r i n g  t h e  l a s t  s e s s i o n .  I 

b e l i e v e  t h a t  i n  s u p p o r t i n g  t h a t  l e g i s l a t i o n ,  y o u  in t h e  

S e n a t e  s h o w e d  a v i s i o n  t h a t  i s  n o w  b e g i n n i n g  t o  y i e l d  

i t s  r e w a r d .



T h e  M a r k e t  A s s i s t a n c e  P l a n  ( M A P ) ,  a s  w e  c a l l  it, 

is a c l e a r i n g h o u s e  f o r  h a r d - t o - g e t  i n s u r a n c e  c o v e r a g e .  

C o m m e r c i a l  i n s u r a n c e  c o n s u m e r s  or t h e i r  a g e n t s  c a l l  M A

w h e n  t h e y  c a n ' t  f i n d  i n s u r a n c e .  M A P  s h o p s  a l l  t h e

a v a i l a b l e  m a r k e t s  t o  p l a c e  t h a t  r i s k  a t  t h e  b e s t  p o s ­

s i b l e  p r i c e .  T h e  m o s t  a t t r a c t i v e  f e a t u r e  o f  t h e  p l a n  

i s  t h a t  it is e n t i r e l y  f u n d e d  a n d  s t a f f e d  by t h e  ir.dus 

t r y .  I w a n t  to a d d  t h e v  h a v e  b e e n  v e r y  c o o p e r a t i v e  in

w o r k i n g  w i t h  us to s e t  it up.

T h e  d r a f t  p r o p o s a l s  t h a t  w e  a r e  p u t t i n g  t o g e c h e r  

t o d a y  w i l l  c o n s t i t u t e  a m a j o r  s t e p  t o w a r d  h e l p i n g  

F l o r i d i a n s  d e a l  w i t h  w h a t  I p e r c e i v e  to be a s e r i o u s  

t h r e a t  to b u s i n e s s  a n d  p r o f e s s i o n a l  p e o p l e  a c r o s s  t h e  

country.

O u r  p r o p o s a l s  w i l l  be r e a d y  in 30  d a y s .  In t h e  

m e a n t i m e ,  m y  s t a f f  a n d  I s t a n d  r e a d y  t o  h e l p  a n d  p r o ­

v i d e  i n f o r m a t i o n  t o  y o u  as n e e d e d .  If a n y  q u e s t i o n s  

a r e  r a i s e d  by t h e  m a t e r i a l  b e f o r e  v c u  o r  a n y t h i n g  t h a t  

I h a v e  s a i d ,  I w i l l  b e  g l a d  to a n s w e r  t h e m  n e w ,

T h a n k  y o u .



s i d e w a l k s  a n d  a r e a l  p r o p e r t y  a r e a .

c. t h e r e  a r e  t w o  s e p a r a t e l y  d e s i g n a t e d  a r e a s  

w h i c h  i m p o s e  l i a b i l i t y  f o r  d a n g e r o u s  

c o n d i t i o n s  of c e r t a i n  i t e m s  s u c h  a s  t r a f f i c  

c o n t r o l s ,  s t r e e t  l i g h t s ,  w a t e r ,  g a s  a n d  

e l e c t r i c a l  s y s t e m s ,  a n d ;

d. t h e  r e m a i n i n g  t w o  a r e a s  h a v e  l i t t l e  

p r a c t i c a l  e f f e c t  a n d  v e r y  l i t t l e  m e a n i n g f u l  

a p p l i c a t i o n  as t h e y  p r o v i d e  f o r  l i a b i l i t y  

d e a l i n g  w i t h  p e r s o n a l  p r o p e r t y  of a n o t h e r  

w h i c h  is  m i s h a n d l e d  o r  l o s t  by a p o l i t i c a l  

s u b d i v i s i o n  a n d  t h e  c a r e  a n d  c o n t r o l  of 

c e r t a i n  a n i m a l s ,  a n d ;

T h e  A c t  n o t  o n l y  l i m i t s  p o t e n t i a l  r e c o v e r y  to t h e  

e n u m e r a t e d  a r e a s ,  b u t  c r e a t e s  a m o r e  s t r i n g e n t  b u r d e n  

of p r o o f  f o r  t h e  v i c t i m .  W h e r e  t h e  a c t i o n  is f o r  

r e c o v e r y  of d c n g e r o u s  c o n d i t i o n s  p e r t a i n i n g  to s t r e e t s ,  

s i d e w a l k s ,  t r a f f i c  c o n t r o l s ,  s t r e e t  l i g h t s  o r  u t i l i t y  

s y s t e m s ,  t h e  v i c t i m ,  in o r d e r  to r e c o v e r ,  h a s  to 

e s t a b l i s h  n o t  m e r e l y  t h a t  t h e  p o l i t i c a l  s u b d i v i s i o n  h a d  

n o t i c e  of t h e  d a n g e r o u s  c o n d i t i o n  b e f o r e  t h e  i n c i d e n t ,  

b u t  a l s o  t h a t  t h e r e  w a s  s u f f i c i e n t  e q u i p m e n t  a n d  m a n ­

p o w e r  a v a i l a b l e  i n  v i e w  o f  o t h e r  n e e d s  t h a t  t h e  s i t u a ­

t i o n  c o u l d  h a v e  b e e n  c o r r e c t e d .  F r a n k l y ,  t h i s  p r o v i ­

s i o n  h a s  t h e  e f f e c t  of g r a n t i n g  v i r t u a l l y  c o m p l e t e  

d i s c r e t i o n  t o  a p o l i t i c a l  s u b d i v i s i o n  a s  to w h e n  it 

w o u l d  e v e n  d e c i d e  t o  c o r r e c t  a k n c w n  d a n g e r  u n d e r  i t s  

c o n t r o l  a n d  m a i n t e n a n c e .

B e c a u s e  of t h e  g r a n t  o f  i m m u n i t y ,  t h e  f o l l o w i n g  

a r e  e x a m p l e s  of t h e  t y p e s  o f  a c t i o n s  w h i c h  c a n n o t  be 

b r o u g h t  or c l a i m e d  a g a i n s t  a p o l i t i c a l  s u b d i v i s i o n :

a. N e g l i g e n t  u s e  of f i r e a r m s  or w e a p o n s  s u c h  as 

b y  p o l i c e ,  j a i l  p e r s o n n e l  or a s c h o o l  

d i s t r i c t  s e c u r i t y  f o r c e ,  a n d ;

b. N e g l i g e n t  s u p e r v i s i o n  of s c h o o l  c l a s s e s ,  s h o p  

c l a s s e s ,  s p o r t i n g  o r  c o a c h i n g  a c t i v i t i e s ,  a n d  

s w i m m i n g  p o o l s ,  s u c h  as n e g l i g e n t  l i f e -  

g u a r d i n g ,  a n d ;

c. A c t i o n s  a r i s i n g  o u t  of o v e r z e a l o u s

p o l i c e  a c t i o n s  s u c h  as  i n j u r i e s  a r i s i n g  o u t  

of a r r e s t s  o r  " p o l i c e  b r u t a l i t y "  c a s e s .

d. N e g l i g e n t  u s e  o r  s u p e r v i s i o n  o f  m a c h i n e r y  a n d  

p o w e r  t o o l s  s u c h  a s  in v o c a t i o n a l  d e p a r t m e n t s



of s c h o o l  s y s t e m s ;

e. I n s p e c t i o n s  o f  r e a l  a n d  p e r s o n a l  p r o p e r t y  

s u c h  as t h e  n e g l i g e n t  i s s u i n g  of o c c u p a n c y  o r  

b u i l d i n g  p e r m i t s  i n  v i o l a t i o n  o f  v a r i o u s  

c o d e s ;

f. A c t i o n s  f o r  m e d i c a l  m a l p r a c t i c e  s u c h  a s  a r i s i  

o u t  o f  a c o u n t y  o w n e d  h o s p i t a l .

It s h o u l d  a l s o  be n o t e d  t h a t  t h e r e  is n o t  a r e a ­

s o n a b l e  f e d e r a l  e q u i v a l e n t  c a u s e  o f  a c t i o n  t o  p r o v i d e  

f o r  r e c o v e r y  f o r  s o m e  of t h e  i m m u n i t y  a r e a s .  A l t h o u g h  

f e d e r a l  c i v i l  r i g h t  a c t i o n s  c e r t a i n l y  e x i s t ,  t h e  

s t a n d a r d s  f o r  r e c o v e r y  a n d  b u r d e n  of p r o o f  a r e  f a r  

d i f f e r e n t  f r o m  t h e  o r d i n a r y  c o m m o n  l a v  s t a n d a r d s  f o r  

p e r s o n a l  i n j u r y  a c t i o n s  a n d ,  u n d e r  r e c e n t  d e c i s i o n ,  

r e q u i r e  m o r e  t h a n  a s h o w i n g  of m e r e  n e g l i g e n c e  in o r d e r  

t o  i m p o s e  l i a b i l i t y .

D a m a g e ?

U n d e r  t h e  P e n n s y l v a n i a  s t a t u t e ,  e v e n  in  t h o s e  

c a s e s  w h e r e  a c l a i m  i s  p e r m i t t e d  a n d  t h e  c l a i m  c a n  be 

p r o v e d ,  t h e  i n n o c e n t  v i c t i m  is l i m i t e d  in t h e  i t e m s  a n d  

a m o u n t s  w h i c h  c a n  be r e c o v e r e d .  T h e  n e g l i g e n t  or 

l i a b l e  p o l i t i c a l  s u b d i v i s i o n  r e c e i v e s  t h e  f u l l  b e n e f i t  

o f  a n y  p r i v a t e  i n s u r a n c e  w h i c h  w a s  a v a i l a b l e  to t h e  

i n n o c e n t  v i c t i m  m e a n i n g  t h a t  i n  t h o s e  i n s t a n c e s  w h e r e  

p r i v a t e  i n s u r a n c e  p a i d  p r o p e r t y  d a m a g e ,  m e c i c a .  b i l i s  

o r  w o r k  l o s s ,  n o  c l a i m  o r  r e c o v e r y  f o r  t h o s e  i t e m s  c a n  

be m a d e  a g a i n s t  t h e  p o l i c t i c a l  s u b d i v i s i o n .  G e n e r a l  

d a m a g e s  i n  t h e  f o r m  of  p a i n ,  s u f f e r i n g  d i s f i g u r e m e n t  

a n d  i n c o n v e n i e n c e  c a n  b e  h a d  o n l y  w h e r e  t h e r e  a r e  at 

l e a s t  $ 1 , 5 0 0 . 0 0  i n  m e d i c a l  o r  d e n t a l  e x p e n s e s  a n d  t h e r e  

i s  a p e r m a n e n t  i n j u r y .  T h e s e  p r o v i s i o n s  w o u l d  p e r m i t  

n o  r e c o v e r y  i n  a c a s e  w h e r e ,  f o r  e x a m p l e ,  a n  i n n o c e n t  

v i c t i m  w i t h  m e d i c a l  i n s u r a n c e  s u s t a i n e d  t h o u s a n d s  of 

d o l l a r s  of m e d i c a l  e x p e n s e s  a n d  s e v e r e  i n j u r i e s  b u t  

m a d e  a r e c o v e r y  w i t h o u t  a p e r m a n e n t  i n j u r y .

F i n a l l y ,  t h e r e  i s  a c a p  o r  c e i l i n g  o f  $ 5 0 0 , 0 0 0 . 0 0  

p l a c e d  o n  a l l  c l a i m s ,  r e g a r d l e s s  of t h e  n u m b e r  of 

v i c t i m s  i n v o l v e d ,  a r i s i n g  o u t  o f  a n y  o n e  o c c u r r e n c e .  

H e n c e ,  w h e r e  o n e  i n c i d e n t ,  a c c i d e n t  or o c u r r e n c e  r e ­

s u l t s  in c a t a s t r o p h i c  i n j u r i e s  o r  d e a t h  of  a n u m b e r  of 

p e r s o n s ,  t h e  p o l i t i c a l  s u b d i v i s i o n  c a n  b e  h e l d  to  p a y  

o n l y  a m a x i m u m  of $ 5 0 0 , 0 0 0 . 0 0  f o r  a l l  v i c t i m s .



M i s c e l l a n e o u s

T h i s  s t a t u t e  c o n t a i n s  c e r t a i n  o t h e r  r o a d b l o c k s  f o r  

t h e  c l a i m a n t .  T h e r e  is a s i x - m o n t h  s t a t u t e  o f  l i m i t a ­

t i o n s  p r o v i s i o n  w h i c h  r e q u i r e s  t h a t  a v i c t i m  p r o v i d e  a 

c e r t a i n  f o r m  of w r i t t e n  n o t i c e  to t h e  p o l i t i c a l  s u b ­

d i v i s i o n  o f  h i s  i n t e n t i o n  to f i l e  a c l a i m .  S h o u l d  t h a t  

a c t i o n  n o t  be t a k e n ,  s u i t  w o u l d  be b a r r e d  e v e n  if f i l e d  

w i t h i n  t h e  o t h e r w i s e  a p p l i c a b l e  g e n e r a l  l i m i t a t i o n  

p e r i o d .  A d d i t i o n a l l y ,  t h e  s t a t u t e  p r o h i b i t s  t h e  e n t r y  

of " p r e - j u d g m e n t  i n t e r e s t "  a g a i n s t  a p o l i t i c a l  s u b d i v i ­

s i o n .  T h i s  c o n s t i t u t e s  y e t  a n o t h e r  p r i v i l e g e  i n  t h a t  

a l l  o t h e r  w r o n g d o e r s  i n  P e n n s y l v a n i a  l a w s u i t s  f o r  p e r ­

s o n a l  i n j u r y ,  d e a t h  a n d  p r o p e r t y  d a m a g e  c a n  be h e l d  

l i a b l e  f o r  " d e l a y  d a m a g e s "  s h o u l d  t h e y  f a i l  to m a k e  a 

p r o p e r  o f f e r  of s e t t l e m e n t  a n d  f o r c e  t h e  v i c t i m  to t r y  

h i s  c a s e  ir. c o u r t .

C o n c l u s i o n

P e n n s y l v a n i a ' s  "c 1 os e d-er. d " i m m u n i t y  s t a t u t e  

t o t a l l y  a b o l i s h e s  a s u b s t a n t i a l  n u m b e r  of m e a n i n g f u l  

c l a i m s  f o r  d e a t h  o r  i n j u r i e s  s u s t a i n e d  by i n n o c e n t  

p e r s o n s ,  v i c t i m i z e d  by n e g l i g e n c e .  It f u r t h e r  m a k e s  

p r o o f  of l i a b i l i t y  m o r e  d i f f i c u l t  e v e n  in t h e  a r e a s  

w h e r e  c l a i m  c a n  be m a d e  d r a m a t i c a l l y  r e s t r i c t s  t h e  

re co ver y c : damages.
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October 22, 198:

Express Mail

William A. K. Titelman, Esquire 
Pennsylvania Trial Lawyers 
Legislative Counsel 

24u North Third Street 
P.O. Box 413 
Harrisburg, PA 17103

Dear Mr. Titeiman:

J. was hoping to be able to clear my schedule so 
that I could be with you on Wednesday, October 23, 1985, tc 
testily before the Senate Banking and Insurance Committee, 
especially since that Committee is chaired by Senator Holl, 
who is from Lar.sdale.

Unfortunately, my schedule does not permit me to 
be ir. Harrisburg. However, I would like to report to you and 
the Committee that my firm represents seven municipal subdivisions 
ir. Montgomery County.

We have exoerienced no increase in claims o:
involving these Political Subdivisions in the last several 
years, which we find to be surprising, in light of the fact 
that our clients have experienced difficulties in obtaining 
liability insurance and the commissioners and employees have 
experienced difficulty in obtaining errors and emission 
insurance.

Our experience verifies the conclusion reported in 
the New York Times of Sunday, October 2 U , 1985, which 
indicated that claims experience is not what influenced the 
insurance market at the present time, just as the passage of 
the Political Subdivision Tort Claims Act did not result in 
reduced insurance premiums.

Very t-rulv yours,

ER/mdd



EXH IB IT  L

BEST’S INSURANCE MANAGEMENT REPORTS
Supplement To Financial News 

September 9, 1985

A M Best C om pany 

O idw ic k . N J 033S8 

201-439-2200

W ash in gton  Review  P ersp ectives  O n-L ine R eports

Q u a r t e r l y  E a r n i n g s  P e r  S h a r e  R i s e  A g a i n

W ith m ans inves 'o rs  ev iden tly  
reading recent industry resu lts 

as a sign ind icating sm oo th e r sailing 
ahead, the stocks on Best's Insu rance 
Index were up o v e ra ll m o re  than 2 5 $  
fo r  the second quarte r o f  1985  when 
com pa red  w ith  the co rre sp ond in g  
qua rte r o f  d ie p rev ious yea r. Th is com ­
posite gain , the best in m ore  than seven 
y e a rs , fo llow .s firs t-qu a rte r gains o f  
1 6 $ .  F o r  the firs t tim e in m o re  than 
three yea rs , a ll fo u r com ponen ts o f  
B est's  S tock Index showed per-share 
ea rn ings gains fo r  the qua rte r.

Life/Health Stocks Continue 
Three-Year E.P.S. Trend

The life  health index posted the 
sm a llest o f  the q ua rte rly  ga ins, up 
8 .1  $ . Buoyed  by yea r-end  news o f  re ­
newed premium growth among life'health 
com panies, p a rticu la r ly  in tne annuities 
and un ive rsa l life  fie ld s , life  health 
stocks have demonstrated a steady i f  not 
spectacu la r p opu la rity  w ith investo rs , 
reco rd ing  gams in 10 o f  the last 11 
qua rte rs . The lone excep tion  was the 
fou rth  quarte r o f  1 9 84 . which reflected 
som e w rite -o ffs  not re la ted  to the new 
tax law that severa l com pan ies chose to 
m ake in the qua rte r o f  the tax reserv e 
ad justm ent.

The second quarte r was c lose to a 
ca rbon  copy o f  the firs t fo r  the 
life  health index , with three tim es as 
many stocks advancing as dec lin ing . 
L a rg e  gains were not quite as num er­
ou s— 10 stocks achieved doub le -d ig it 
inc reases as opposed to 13 in the 
p reced ing  period

Je ffe rson  NanonaJ L ife  led in second- 
q ua rte r earn ings g row th , up nearly 
6 6 $  O th e r top p e r fo rm e rs  were 
T o rchm a rk  C o rp . and M onum enta l

C o rp . S ix  stocks had declines in ea rn ­
ings per share , the largest o f  which 
w e re  those o f  N orthw este rn  N ationa l 
L i fe  and Equitab le o f  Iow a , o f f  3 7 $  
and 3 4 $ .  respec tive ly .

Property/Casualty Index Posts 
First E.P.S. Gain in Eight Quarters

In  the second quarte r o f  1 9 85 . p rop- 
e r ty c a su a lty  stocks on Best's Index 
staged a turnaround in the longstanding 
dow nw ard  d irec tion  o f  opera ting  ea rn ­
ings per share , even though there were 
s ligh tly  m ore deciiners than gainers. 
P rope rty  casualty stocks posted an 
o v e ra ll gain o f  1 3 .6 $  when com pared 
w ith the p rev ious co rrespond ing  q ua r­
t e r _______________ ___________________ ___

\ In  the firs t h a lf  o f  1 9 8 5 . p ro p e r­
ty/casualty stocks on Best's Index have 
advanced 3 0 $ .  investor excitement be­
ing generated by a reasonab le  consen ­
sus that the longest industry down-cycle 
in h isto ry has fin a lly  ••im ed . albeit by 
a sm a ll m arg in . T hey were rew a rded , 
on ave rag e , by advances tw ice the size 
a« those reaped by the genera l stock
m arket __________________ _

The larges! ca lcu lab le  percentage 
gain fo r  the qua rte r was by H a n fo rd  
Steam  B o i le r ,  with an eam ings-pe r- 
share increase in execs , o f  1 5 6 $ .  
A n o th e r  s t ro n g  p e r fo rm e r  w as 
S A F E C O  C o rp . . with a gam o f  almost 
51 $ .  T w o  stocks— Kem pe r C o rp  and 
S t. Pau l C om pan ies— fo llow ed  up a 
q ua rte rly  operating loss in las ; yea r's  
second quarte r with a gain in the c u r­
rent nm e period .

D u rin g  the second qua rte r. M ission 
In su ran ce 's  a lready cons iderab le  per- 
share operating loss plunged sn ll low er 
The losses o f  F rem ont G ene ra l C o rp  
and O rio n  Cap ita l C o rp  went fu rther

in to the red . and L 'SF& G  recorced  a 
sm a ll loss in the second q u a r - r  o f 1955 
a fte r a 60 -cen t gam a yea r ea rne r

Multip le Lines Slocks 
Achieve 60c/c Gam

A m ong  the m u ltip le  lin es s u x x -  or. 
B est's In d e x , on ly o n e— T rave le r?  
C o rp .— posted a sm a ll dec line ;r. e a ~ -  
mgs per share in the second quarter 
C N A  Financial C o rp . flirted  with doub­
ling  its per-sha re  earn ings anc Aetna 
L ife  &  C asua lty  actually c ic so 
C IG N A  C o rp . pu lled  its p rev iou s sec­
ond qua rte r earn ings out o f  the rec . 
O v e ra ll, the m u ltip le lines index was up 
6 0 ." ’ $  o v e r the com parab le  qua rte r, 
setting a seven -yea r rec o rd .

Brokers and Agents Enjoy 
Impressive Ecrnings Gams

The b roke rs and agents component o f  
Best's Index was up 5 0 $  fo r  the quarter 
and m ore  than 3 0 0 $  fo r  the firs t six 
m onths o f  1985 . H ow eve r, this percen ­
tage gatn derives from  com parison  w ith 
ve ry  low  p rio r yea r figu res, particu larly 
in the case o f  A lexande r & A lex an de r, 
whose second quarter 1984 eammgs per 
share was eight cents, and M arsh  &. 
M cLenn an , which reco rded  opera ting 
eam m gs o f  o n ly  tw o cents per snare m 
the firs t s ix m onths o f  1984  ju e  to 
losses sustained from  unauthorized  in ­
vestm ent activ ities . Z
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r W L Y N D E N  
S J  IN C O R P O R A T E D

670 W. Fireweed. Suite 239 
Anchorage. Alaska 99503 
(907) 279-7501

January 23, 1986

Fred Zharoff, Senator 
Pouch V  (MS 3100) 
Juneau, Alaska 99811

Subject: Lynden Incorporated support for Insurance
and Tort Reform

Dear Senator Zharoff:

The Alaska Trucking Industry is confronting a crisis which is 
"Life-or-Death" for many operators. The already slim operating margins 
that the industry has had to adjust to over the last few years has now 
become non-existant with insurance premiums raising anywhere from 100 
percent to 600 percent.

Lynden, with a history of successful operations that extends 
over 75 years, contracted over 30 insurance companies to underwrite our 
insurance needs for 1986. Only two of these 30 companies expressed any 
interest at all, and only then if the premiums were substantially 
escalated. As a matter of fact, our 1986 insurance premiums are 2.8 
times our 1985 premiums. Further deterioration of the insurance supply 
will mean Lynden and others will be unable to buy insurance and will 
consequently be out of business.

If action is not taken to effect a reduction of these premiums, 
all Alaska trucking operations, large or small, will be faced with the 
decision of either continuing operations at a loss or bankruptcy.

Lynden requests your support for Tort Reform as shown on the 
attached Coalition Agenda, as well as any insurance industry reforms that 
may be necessary.

Tort Reform must clearly include provision for a sliding scale 
for contingent fees so that the injured parties receive a larger 
proportion of the fees than the attorneys that represent them.

Insurance industry reforms include mandatory cancellation clauses 
requiring 60 days notice of Intent to Cancel a liability insurance



Tort Reform F M L Y N D E N
? !£ “  ,  0fl S J  I N C O R P O R A T E DJan. 23, 198o

policy. Additionally, we support full disclosure of insurance data 
wherein insurance companies servicing policies in Alaska implicitly agree 
to accept the provision of full disclosure of taxes, settlements, costs, 
defense attorneys, commissions and overhead.

The disclosures must be of sufficient detail so that the 
appropriate state authorities can verify accuracy.

In summary, Lynden cannot overemphasize the importance of taking 
action on insurance and Tort Reform issues. The problem is immediate, 
serious, and if not dealt with, will have serious consequences for the 
trucking industry as well as the total economy of the State of Alaska.

Very truly yours, 

LYNDEN INCORPORATE D

m
Jim/Jattsen 
President

J J : am

Attachment

cc: All Legislators



THE C IT IZ E N S  C O A L IT IO N  FO R  T O RT  REFO RM  
PR O P O SE S  T H E S E  

IM PRO VEM EN TS TO A LA SK A  LAWS

-T O R T  REFORM —

Limit non-economic {paid and suffering) awards to $250,000.

Structure periodic payments in cases where the award exceeds 
$50,000.

Set a sliding scale for contingent fees that encourages early 
resolution' of claims while providing fair compensation, fcr 
attorneys while reserving a larger proportion of the award 
or settlement for the injured party.

Require those filing liability complaints to affi r m  t h a t  they 
believe all claims are true.

Require courts to direct damage payments proportionate to a 
defendant's degree of fault.

Instruct juries to itemize award verdicts.

Allow juries to know about insurance or other benefits paid to
victims of negligence. .

Require that punitaive damages (which punish defendants for 
negligence beyond their liability for actual damages) 
are paid to the State of Alaska, that is, to the w h o l e  socie

In instances of wrongful death, allow for death benefits
only A-o spouses, children or other current economic deper.den

Require that a lawsuit be filed within two years of the date of 
act or emission on which the complaint is based.

Encourage settlements that avoid costly trials.

A  C O M PR E H E N S IV E  S O L U T IO N  T O :
*  P R O T E C T  V IC T IM S  

*  L IM IT  C O STS  TO CONSUM ERS 
*  R E - IN T R O D U C E  F A IR N E S S  TO A L L  P A R T IE S

— TO RT  REFO RM -------



M e d i c a l  I n s u r a n c e  E x c h a n g e  o f  C a l i f o r n i a

M e d i c a l  U n d e r w r i t e r s  o f  C a l i f o r n i a  anomey-m.Fact
, , F E B  s  s a

l " ' < r

J a n u a r y  28, 1986

TO: M I E C  Board of G o v e r n o r s

M U C  Board of D i r e c t o r s

FROM; R o n  N e u p a u e r ^ ' ^

RE: I n s u r a n c e  Indu s t r y  R e s u l t s  - M e d i c a l  M a l p r a c t i c e

T he e n c l o s e d  a r t i c l e  and five y e a r  c hart fro m  the J a n u a r y ,  1986 issue of 

B es t ' s  R e v i e w  tells the s t o r y  of wha t  lies b e h i n d  the rece n t  rate in c r e a s e s  

and m a r k e t  r e s t r i c t i o n s  for primary, excess and r e i n s u r a n c e  c o v e r a g e s  In 

m e d i c a l  m a l p r a c t i c e .

M a l p r a c t i c e  i n s u r a n c e  r e p r e s e n t s  o n l y  1.82 of p r o p e r t y / c a s u a l t y  p r e m i u m s  but 

is r e s p o n s i b l e  for 5. 6 2  of the u n d e r w r i t i n g  losses. -lthough p r e m i u m s  i n c r e a s e d  

by A 32 ($700 milli o n )  b e t w e e n  198A and 1985, the m a l p r a c t i c e  line still 

p r o d u c e d  a c o m b i n e d  ratio of 158. 2 2  in 1985, an  i m p r o v e m e n t  of j u s t  22. The 

f ive y e a r  r a t i o  is also terrible: 1522. No  w o n d e r  the m a n a g e m e n t  of most

c o m m e r c i a l  c a r r i e r s  has a g a i n  d e c i d e d  it is j u s t  n o t  w o r t h  b o t h e r i n g  w i t h  

m a l p r a c t i c e  insurance, g i v e n  its r e l a t i v e l y  s m a l l  o v e r a l l  p r e m i u m  v o l u m e  and 

its v e r y  u n p r e d i c t a b l e  but h i s t o r i c a l l y  a d v e r s e  u n d e r w r i t i n g  results. Ev e n  

c o u n t i n g  the s u b s t a n t i a l  I n v e s t m e n t  i n c o m e  g e n e r a t e d  b e c a u s e  of l e n g t h y  d e l a y s  

b e t w e e n  the o c c u r r e n c e  of losses and their e v e n t u a l  p a y m e n t ,  u l t i m a t e  p a y o u t s  

are so large and i n c r e a s i n g  so r a p i d l y  that h i g h  i n v e s t m e n t  inc o m e  no longer 

helps.

A  c o m p o u n d e d  a v e r a g e  a n n u a l  i n v e s t m e n t  r e t u r n  of 92 o v e r  f o u r  y e a r s  w o u l d  

y i e l d  about $1.20 on 85% of o r i g i n a l  w r i t t e n  p r e m i u m s .  T h i s  w o u l d  then 

p r o d u c e  o p e r a t i n g  losses of $.38 for e v e r y  d o l l a r  of m a l p r a c t i c e  p r e m i u m  

w r i t t e n  i n d u s t r y w i d e  d u r i n g  1985. L o s s e s  of this m a g n i t u d e  cannot be t o l e r a t e d  

for v e r y  long.

W h i l e  the rest of the p ; o p a r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y  m a y  v e r y  w e l l  

r e c o v e r  fro m  the r e c e n t  down c ycle w i t h i n  the nex t  2A m o n t h s ,  m e d i c a l  m a l p r a c­

tice seems like l y  to rem a i n  a p r o b l e m  for a l o n g e r  p e r i o d  of time.

W e  t hink the p r o b l e m  can best be s o l v e d  t h r o u g h  c a r e f u l  p r o f e s s i o n a l  m a n a g e m e n t  

b y  w e l l - f u n d e d  and w e l l - o p e r a t e d  d o c t o r - o w n e d  c a r r i e r s  w h i c h  h a v e  a p e r m a n e n t  

s t a k e  in the b u s i n e s s  and h a v e  b o t h  the i n c e n t i v e  and the r e s o u r c e s  to h a n d l e  

its uni q u e  p r o b l e m s  b e t t e r  than the c o m m e r c i a l  i n s u r a n c e  industry. E v i d e n c e  

of this is a p p a r e n t  in the o p e r a t i n g  rat i o s  of some d o c t o r - o w n e d  compa n i e s ,  

i n c l u d i n g  MIEC, w h i c h  w e r e  20-50 p e r c e n t a g e  l o w e r  t h a n  the i n d u s t r y  totals.

E ve n  w i t h  the best m a n a g e m e n t  and u t i l i z a t i o n  of funds, the p r o f e s s i o n a l  

l i a b i l i t y  i n s u r a n c e  i n d u s t r y  n e e d s  tort r e f o r m  if it is to survive.

R N / k a / 2 7 J A N 0 6 / c o r l l

cc: D a v e  W i l l e  t

J i m  K i n g  

T o m  H e r m e s  

John G r i f f i t h s
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p o in ts  J 59, due to  a slight im p rove ­
m ent in the loss ad justm ent expense 
ra t io  and a m ore  than  tu o -p o in t  im ­
provement in the underw riting expense 
ra t io . R a tios  aside, the underw ritin g  
loss increased 30% , from  51.1 b i llio n  
to  51.4 b i llio n .

M edical malpractice gained 43%  in 
net prem iums w ritten in 1985 and 34% 
in  prem ium s earned . W rit te n  61%  by 
stock com panies, 21% by m u tua ls and 
18%  by rec ip roca ls , m ed ica l m a lp ra c ­
tice had resu lts in  term s o f  com b ined  
ra tio s  that were com pa rab le  fo r  the  
th ree  sectors, b u t stock com panies had 
m arked ly  h igher underw riting  expense 
ra tios  and low e r loss ra tio s  th a n  the 
o th e rs .

In  on ly  one  year since its c ritica l 
n a tu re  earned it a separate lin e  in  the

M a d i c a l  Malpractice

S ta tu to ry

Tt

A

Nil Less Vnd. Combinad Ratio ttod. Qaln
Prtmlums A LAE Expansa •a I or* Allar or Loss

Writlsn Ratio Hallo Diro. Diva. After Dim.
r — t W O O % V, % % W O O

Stack Companies

-Vf! 723 032 119 23 20 15 139 39 139 66 -284.781

“ 9t? 814 368 122 79 20 58 143 37 143 52 -346 589

-Vt3 893 529 121 03 20 63 141 66 141 73 -364 141

-V64 1.094.151 137 04 1968 156 72 156 67 -583.552
1.550.000 141 20 1720 158 40 158 40 -829.010

i  » n 5.065.080 130 29 1930 149 60 149 66 -2.408.073

Mutual Companies

tpei 319 164 128 70 7 14 135 84 138 78 .118.123

1 K 2 350 279 155 52 774 163 26 167 07 -224.351
352.666 153.34 8.55 151 89 165 15 -232,388

r®64 350 569 167 08 10 13 177.20 180 03 -269.628
raes* 54C.003 151 00 7 20 158 20 160 90 -291.270
5  Yrs 1.912.878 151 26 8 07 159 63 162 72 -1.135.760

S U d p r e c a lx

W - ; 114 84 10 25 125 10 130 42 -60.512

19*2 .2 139 57 11.21 150 78 154 13 -140.814

Y*03 317.849 139 62 12.21 151 83 155 68 -167,224
v*84 353.630 14541 11 17 156 58 15916 -223 420

, 1**S' 465.000 147 20 1000 157 20 159 70 -282.580
i n 1.754 466 139 39 1090 150 29 153 60 -894.' ’0

^WCal Industry

1.336.281 120 62 14 87 135 49 137 39 -483.416
1.488.349 133 82 15 52 14935 150 97 -711.754
1.564.244 132 35 16 19 14855 15011 -763.753
1.788.550 144 76 16 12 160 88 161 98 -1.076.600
2.555.GOO 144 43 13 78 158 20 159 27 -1.402.860

%  Yrs 8.732.424 136 82 15 15 151.97 153 36 -0.438.383

6- '"tlbmaied

 MEDICAL MALPRACTICE
A t th e  cop o f  the list o f  h igh com ­

m itted ra tio s  is the  lin e  o f  m edical 
tt 'a lp rac tic c . T h is  lin e ’s p u re  loss ra tio  
' ia y e d  a t 112 fo r  1935, b u t the com - 
W d  ra t io  was d ow n  a lm ost th ree

an n u a l statem ent in  1975 has m edica l 
m alp ractice tu rn ed  in  an  underw ritin g  
p ro fit . T h a t was 1977. S ince th en , to ta l 
und erw ritin g  losses have m oun ted  a n ­
n u a lly . A lth o u g h  m edica l m a lp rac tice  
represents o n ly  1.8%  o f  p rop e rty  /ca su ­
a lty  prem iums w ritten  (and  5.6%  o f  u n ­
de rw riting  losses), the a tte n t io n  that 
has tum e J  to  the  line because o f  pub lic 
in terest has m ade it a fo c a l p o in t o f  a t­
ten tio n  by  regu la to rs and  leg is la tors . 
R esu ltan t expe rim en ts in  search o f  a 
s o lu tio n  to  th e  m edica l m a lp rac tice  
p rob le .n  may o r  m ay no t p roduce mod-

JANUARY <8W

eh to be followed bv ••'ther line*. C la w -  
made policies, lim n - on  pain and •■uf 
fering awards, and a rb itra tion o f cla.m- 
all have poier.no! for bro.iJ-.: ;•
tio n .



JOURNAL R E V I E W  &  O U T L O O K

TUESDAY 2 /6 /8 6

■win T o r t s  C o n t r o l

G.D. Searle announced Friday tnat 
vlFIt Is taking its intrauterine birth-con- 
,ii jtrol devices off the market because 
* ,-dJie cost of defending the products In 
■opersonal-lnjury cases has become pro- 
kuhibltive. Its Copper-7 was the most 

commonly used device among the 2.3
Million women who use IUDs. The 'nickels and dimes to the injured.'hut 
^freight of medical evidence, including make millionaires of the lawyers. So

'. to award damages even if there was 
no fault. Rand Corp.'s Institute for 
Civil Justice estimates that when com 
tingencv-fee cases are won, two-thirds 
of the damage award goes to lawyers 
and only one-third goes to the plain- 

yhe large class-action suits give

.,i -a recent report by the FDA, says that 
q,;’ the devices are safe. Claims that the 
,,ii devices have Injured women have 
■yrjbeen tried in 10 courts, with eight vic- 
-c"lories for Searle.

After settling more than 450 
'•“ "cases-for what the company says 
•vt"'„was less than the cost “ to keep a file 
ilj’Jwarm in some lawyer's office"—
!-i.jSearle is faced with the prospect of 

defending some 300 more suits claim- 
dng that the IUD causes pelvic inflam- 

j.v-lmatory diseases, including sterility. 
•’ ’‘ ■In the latest trial, no damages were 

^warded, but the defense cost Searle 
“;.‘ 'iport than $1 million. Annual sales of 
”;..?the IUD bring In $11 million; Searle 
“ ' 'says this simply doesn't warrant the 

legal expenses, so it is discontinuing 
the product.
•; The decision leaves only one IUD 

' ’ /Available in the U.S., a hormone-re- 
leasing device that ha . a small mar- 

^ k e t  share. A recent study by Planned 
-̂'.’ parenthood recommended the Copper- 

/ i  i7 devices for most women; a group 
spokesman expressed “ dismay" that 

h".\fhe Searle IUDs will not be avail­
able.

Plaintiffs’ lawyers and activist 
judges can claim another victory in 
the tort wars. The rest of us can view 
this as still more evidence that the 
torts system jias gone oerserk. "  

The pToblem is that enougfTclass-

the incentive for the plaintiff’s bar is 
to pick the most widely used products 
and most sympathetic injured cli­
ents. ••

What could be better than mothers 
and prospective mothers? The class- 
action lawyers were encouraged, of 
course, by the way their colleagues 
cashed in on the unhappy history of 
the Daikon Shield, which A.H. Robins 
took off the market in 1974 when med­
ical opinion concluded It was danger­
ous. So they took on Copper-7 as well, 
despite the weight of medical opin­
ion. •

Nor is this the first time a safe 
drug has been forced out of the mar­
ket. Merrill Dow felt forced to drop 
Bendectin, a remedy for morning 
sickness used by 33 million women 
from the time It was developed in 1956 
until 1983. The FDA approved its use 
and Merrill Dow lost no cases in 
court, but the company removed the 
product and created a $120 million set­
tlement fund rather than face some 
700 cases claiming that the anti-nau­
sea drug caused birth defects.

This is becoming a major problem 
for~society. One result is such legal 
uncertainty that liability insurance is 

ibfano longer even available in scoresof 
industries, from midwifery to day-1

 ___________________ ___  care centers. Liovds has pulled out o(
action, contingency-lee lawyers have the litigious U.S. market. This judicial
tried enough rases in enough jurisdic- activism also discourages risky ven-

Tions to get some judges to revoke"the tures by entrepreneurs, creating a
huge hidden cost to the technologicalcommon law. T}ie traditional rule was 

that there would be no liability If the 
product was made using state-of-the- 
art knowledge; it v/as unreasonable to 
expect anything more. Activist 
Judges, however, have expanded the 
notion of liability to reach into the 
“ deep pockets” of -defendants, fJften

society. Who will bother to develop the 
next generation of birth-control 
methods If new devices cannot be sold 
profitably under today's tort laws?

The situation also Is bringing disre­
pute on the legal system. Somehow
the Incentives in the system have ,(p 

• corporations, even when there Is no "bo changecLQlir favorite proposals in­
fault. For example, a court in Mary- elude limiting contingency fees and
land held a gun manufacturer liable 
because one of its guns was used to 
shoot the plaintiff.

Plaintiff lawyers get rich D̂ act̂ c- 
ing~a form of greenmail on defen­
dants-they threaten that if there’s no 
Settlement' the defendant will spend 

' millions on lawyers. If there is a trial,

damages, as California has already 
done, having the loser pay both sides’ 
legal and court costs, charging user 
fees for courts and strictly limiting 
class actions. But even more than 
these procedural reforms, what’s 
needed is for judges and the bar to re­
turn to the ancient wisdom of the• t .



M e d i c a l  I n s u r a n c e  E x c h a n g e  o f  C a l i f o r n i a

M e d i c a l  U n d e r w r i t e r s  o f  C a l i f o r n i a  Atiorney-m-Fact ^  c-<f'

February 4, 1986

The Honolulu Advertiser 
ATTN: John Griffin
Editorial Page Editor 
P.O. Box 3110 
Honolulu, HI 96802

Dear Sir:

Your editorial of January 31, entitled "Liability Insurance - 
Time to Reform It", is as clear and succinct a statement of the 
problem as we've seen.

This kind of public understanding and legislative action will 
improve the situation. We are sending copies of your editorial 
to the other states where we insure doctors, where reform efforts 
are being made, and to our reinsurers in London. They will 
welcome it.

William K. Scheuber 
President
Medical Underwriters of California

WKS/ka/04FEB01/cor11
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Eitabliihed July 2, 1856

T h u rs to n  T w ig e -S m ith  T n r i d r ? U h h t r  
G eo rg e  C h a p lin  Edltc 
B u c k  B u ch w ach  EucviIm ' "

J oh n  G r i f f i n  Editorial fu f t  Editor 
M ik e  M’id d le sw o rth  W*rwg/n| Edito’

G e r r y  K e i r  City Editor

— jggg---
Friday, Janu*T7  31,1986

UNDERWRITING

L iab ility insurance
T i m e  t o  r e f o r m  i t

A m o n g  the state Legislature’s 
top priorities this year should be 
reform of our outmoded liability 
insurance system.
Legislators h a v e  a special 

opportunity to c o m e  to terms 
with some of the inequities and 
excesses of rules that often 
penalize taxpayers and subvert 
the laws' intent.

A  G R O W  E N G  number of 
lawsuits and higher liability 
awards have led to skyrocketing 
insurance premiums. W h a t ’s 
worse, some "high-risk” individ­
uals, firms and governments —  
from doctors, bars and child 
care centers to municipal agen­
cies —  can’t find insurance. 
That situation is clearly intoler­
able.
A  number of areas deserve 

special and immediate attention. 
First, the state should change 
the "deep pocket” rule whereby 
a government or company that 
is found marginally at fault can 
be required to pay an entire 
judgment simply because other 
defendants can’t pay.
A  fairer system would be to 

ma k e  defendants pay only that 
percentage of damages for 
which they have been found at 
fault.
Second, there should be a cap 

on the amount of damages 
awarded. In California, there’s a 
S250.000 limit for non-economic 
damages (such as pain and suf­
fering) over and above what an 
injured party needs for out-of- 
pocket expenses, future medical 
care and wage losses.

R E J  A T E D  T O  this should be

a cap on attorneys’ fets. One 
good suggestion calls for u maxi­
m u m  35 percent for recovered 
damages up to $100,000, 25 per­
cent between $100,00(» and 
$200,000 and 10 percent cf dam- 
.ages over $200,000.

Such a sliding scale m a y  help 
curb some of the demeaning 
"ambulance chasing” by piaintiff 
attorneys, whose advocacy of 
victim’s rights often appears 
overshadowed by financial gain.
Third, legislators should look 

hard at limiting "punitive ’ d a m­
ages, which are often awarded 
to punish a defendant and to 
deter similar future behavior.
Complementing these pro­

posed changes will be a worth­
while program, announced this 
week by Hawaii Chief Justice 
H e r m a n  L u m ,  requiring most 
personal injury lawsuits to be 
handled through arbitration. In 
theory, the program should re­
duce costs for plaintiffs and de­
fendants and reduce the case­
load of the overburdened court 
system.

T H E  U N I T E D  States is the 
most litigious society in the 
world. T o  be sure, victims de­
serve prompt and just compen­
sation. But too often suits are 
filed merely to try to squeeze —  
either in court or through out- 
of-court settlements —  astro­
nomical damage,*: out of compa­
nies, individuals and municipal­
ities.
Directly or indirectly, Hawaii 

residents pay for these suits. It's 
time for legislators to restore 
fairness and balance to our li­
ability insurance system.
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December 12, 1985

Senator Fred F. Zharoff 
P.O. Box 405 
Kodiak, Alaska 99615

Dear Senator Zharoff:

RE: INSURANCE C R IS IS

I am enclosing herewith a copy of the omnibus reinsur­
ance bill that was discussed by J. Robert Hunter, the President 
of National Insurance Consumers Organization, on Friday, 
December 6, 1985, at the Captain Cook Hotel at our meeting.

This omnibus proposal could be adapted to state law. 
We have enlisted the support of Avrum Gross, former Attorney 
General, to aid us in any efforts directed toward legislative 
drafting. We believe that this omnibus reinsurance proposal 
could constitute a safety net for reinsurance and for insurance 
itself for such needy businesses as daycare centers and the 
smaller cities which are having trouble with insurance, as well 
as other aggrieved insureds. We believe such a proposal, to 
the extent of state involvement, could make the state profit if 
it were properly priced. For help in this effort, we would 
need to enlist the aid of an actuary, such as Mr. Hunter. We 
believe the State Department of Insurance should be armed with 
such an individual, anyway, and some of our proposals would be 
greater degree of factual reporting by the insurance companies 
and a rate-making procedure that could be honestly evaluated 
based upon the data submitted by insurers, such as details of 
their investment income, combined premium and investment 
income, together with their proposed rate increases when they 
propose them.

We would be willing to help in the drafting of such 
legislation. We favor more reporting by the insurance 
companies. In fact, we believe that the problem here is 
insurance reform, not tort reform. We believe that our state 
needs a property casualty actuary capable of rate analysis for 
decisions in rate-making cases and capable of auditing and


