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Offered 5/3/85 
Referred: Finance

Original sponsor: Judiciary Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 393 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the rights of physically and

mentally disabled persons."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.20.010 is amended by adding new subsections to read:

(b) A person is not disqualified to act as a juror solely be­

cause of the loss of hearing or sight in any degree or a disability 

that substantially impairs or interferes with the person's mobility.

(c) The court shall provide, and pay the cost of services of, an 

interpreter or reader Wien necessary to enable a person with impaired 

hearing or sight\to ajzt as a juror.

* Sec. 2. AS 18.06.040 is amended to read:

Sec. 18.06.040. ENFORCEMENT AND PENALTY [FOR DENYING RIGHTS]. 

Enforcement of this chapter shall be by the state Human Rights Commissi' 

sion under AS 18.80.010 - 18.80.145. A person who denies or inter­

feres with admittance to or enjoyment of the public facilities set out 

in AS 13.06.02r or otherwise interferes with the rights of a physical- 

ly or(mentally][TOTALLY OR PARTIALLY BLIND OR OTHERWISE] disabled 

person is guilty of a misdemeanor and upon conviction is punishable by

a fine of not more than j?l
" r\ CIOS) 6
,000, or by imprisonment for not more than

60 days, or by both.

* Sec. 3. AS 18.80.255 is amended to read:

Sec. 18.80.255. UNLAWFUL PRACTICES BY THE STATE OR ITS POLITICAL 

SUBDIVISIONS. It is unlawful for the state or any of its political 

subdivisions

- 1 - CSHB 393(Jud)
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1 (1) to refuse, withhold from or deny to a person any local,

state or federal funds, services, goods, facilities, advantages or
(Ll SP-i> 111 t-ij ?

privileges because of race, religion, sex,/)color or national origin;

(2) to publish, circulate, issue, display, post or mail a 

written or printed communication, notice or advertisement which states 

or implies that any local, state or federal funds, services, goods, 

facilities, advantages o'- privileges of the office or agency will be

refused, withheld from or denied to a physically or mentally disabled

person or a person of a certain race, religion, sex, color or national

origin or that the patronage of a physically or mentally___ disabled

person or a person belonging to a particular race, creed, sex, color

or national origin is unwelcome, not desired or solicited; it is n 't

unlawful to post notice that facilities to accommodate the physically

or mentally disabled are not available;

(3) to refuse or deny to a person any local. state, or

federal funds, services, goods, fa r.ilities, advantages or privileges

because of physical or mental disability; however, this paragraph may

not be construed to require alteration or remodeling of buildings o r

facilities owned or operated by the state or its political subdi-

r  * 
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visions to any extent not required by other law.
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SECTIONAL ANALYSIS

DRAFT CS FOR HB 393 (JUDICIARY) - AN ACT RELATING TO THE RIGHTS OF 
PHYSICALLY AND MENTALLY DISABLED PERSONS.

SECTICN 1 Amends T i t l e  9 to  p rov id e  t h a t  h e a r in g  and s ig h t
irrpa ired  pe rson s  may se rv e  on j u r i e s ,  and th a t  the 
cou r t  s h a l l  p ro v id e  i n t e r p r e t e r s  and r e a d e r s  to  a s s i s t  
th e s e  p eop le .

SECTICN 2 P rov ides  th a t  the Human R igh ts  Commission s h a l l
p ro v id e  enforcement fo r  AS 18.80 and AS 18.06.020, and 
th a t  d e n ia l  o f  th e  r i g h t s  o f  a p h y s i c a l l y  o r m en ta l ly  
d i s a b le d  pe rson  i s  a misdemeanor p u n ish ab le  of a f in e  
o f no t more than $1,000, imprisonment fo r  60 days, or 
bo th .

SECTION 3 Adds p h y s i c a l l y  o r m en ta l ly  d i s a b l e d  pe rson s  to  the
s e c t i o n  o f  th e  Human R igh ts  Commission s t a t u t e  which 
p r o h i b i t s  d i s c r im in a t io n  by th e  s t a t e  o r i t s  p o l i t i c a l  
s u b d iv is io n s .

P rov ides  t h a t  f a c i l i t i e s  may p o s t  n o t i c e  t h a t  they 
cannot accommodate th e  d i s a b le d .

P rov ides  th a t  t h i s  s e c t i o n  i s  n o t  to  be con s tru ed  
to  imply th a t  a s t a t e  o r  p o l i t i c a l  s u b d iv is io n  must 
a l t e r  th e  p h y s ic a l  s t r u c t u r e  o f  a f a c i l i t y  to  comply 
w i th  18.80.255.

SECTICN 4 Defin i t ions.

NCIE: LAA lega l d r a f t i n g  s t y l e  demands th a t  the 
d e f i n i t i o n s  u sed  in CSHB 172 be in c lud ed  in  HB 393 in 
case t h i s  b i l l  shou ld  p a s s  f i r s t .
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HT)/Resolution No.: 393 Agency Affected;ALASKA court SYSTEM
T it le : An Act Relating To RlgHtffrogram Category Affected: 
of Deaf-, Blind, Disabled Persons Due Process 
Sponsor: Hougo Judiciary
Requestor:_________
Date of Request: 5/1/85
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ANALYSIS: Attach a separate page if necessary

Prepared B.y: Robert G. Fisher___________________ Phone: 264-0561
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Approved by C o m m i s s i o n - D a t e :  5/1/85
Agency: ALASKA COURTS

Distribution (by Agency preparing fiscal n^fe):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agoncy(ies) 7/1/84



HB 393 - RIGHTS OF DEAF, BLIRD, AND DISABLED PER30N8 '
FISCAL IMPACT It  ̂•, '

1 ■> ; . .1 •

This legialation allova deaf, blind, and diaablad 
individuale to servt on juries. Additionally, interpreters 
are provided for deaf persons while on jury duty. Thia 
legialation will impact the Court's travel, contractual, and 
leasehold improvements budget categories.

Historically, seven percent of all eligible persona are 
selected for j u r y  ceryice, which typically averages one and 
one-half days in length. The Division of Vocational 
Rehabilitation has estimated that 250 deaf persons would be 
eligble for jury duty. B a a e d  o n  past experience, approxi­
mately 17 deaf individuale could be called for service in a 
year. Each deaf !juror would require an interpretsr for all 
activities in the court. Interpreter fees are calculated to 
c at $9,900 per year. Depending upon availability, 
interpreters may have to travel to the court locations around 
the State. This travel 1b estimated to coat $4,100.

Cost estimates for subsequent fiscal years reflect 
inflation at the rata of six percent.
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STATE OF ALASKA 1985 LEGISLATIVE SESSION
_  FISCAL N O T E _______________

Revision Date:

REQUEST FISCAL DETAIL Department of Health 
Agency Affected:_and Social ServicesBill/Resolution No.: HB 393_______  _ _ ____________^

Title: "An Act relating to the rights Program Category Affected Division of Mental Heal'
of physically and mentally disabled P e r s o n 11 (and Developmental Disabilities
Sponsor:Judiciary Committee________ BRU, Program or Subprogram(s) Affectea:
Requestor: ______  _____  Central Office Division of Mental Health
Date of Request: 4-30-85 Developmental Disabilities

EXPENDITURES/REVENUES: (Thousands of Dollars)

and

FV cjd FY fco r Y  6 / FY 6 8  | FY 8 9 FY  9 0
O P E R A T I N G 1 1
f l o r a l  s L E t T C t S

200 TRAVEL I
300 CONTRACTUAL i
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500 EQUIPMENT 1
500 LAND & STRUCTURES 1
700 CRANTS, CLAIMS 1
900 MISCELLANEOUS 1 1

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - 1 1 0 1 - 0 -

I C A P i T A L ____0 . 0 0 0  I 0 Q .  1

S REVENUE 0 1 0 i 0 0 i 0 ! 0 I

FUNDING: (Thousands of Dollars)
jLNcn/M.
r EDERAL FUNDS 1
DTHER 1
TOTAL 0 0 0  1 0 0 0

•Ll L - J 1 Me
3a r t -t  i m e  n o n e
t e m p o r a r y  required

ANALYSIS: Attach a separate page if necessary

Preoared By: Mel Henry, Ph.D., M.P.flf. Phone: 465-3370

Division: Mental Health and Developmental Pisabi 11 %ll|$te: 4I3O -85

Approved by Commissioner:_______________ — ____________ Date: & ~ ______ < / c c
Agency: Health & Social Seiwices £/ 'n

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
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HB 393

"An Act relating to the rights of physically and mentally disabled 
persons."

EFFFCT OF HB 393:

This bill seeks to expand the rights of physically and mentally 
disabled persons in the following areas:

1. It would amend A.S. 09.20.010 to allow persons with visual, hearing 
and mobility impairments to serve as jurors and require courts to pay 
for interpreter and /or reader services as needed for such jurors.

, 2. AS. 18.06 is amended by adding a new section which would require any
department, office, agency or other organizational unit of state govern­
ment or a political subdivision of the state, including the University 
of Alaska , from which a deaf person seeks access to funds, services, 
goods, facilities, advantages, or privileges, to pay the costs of and 
provide an interpreter for the person.

3. 18.80.255 is amended by expanding the prohibition against dis­
crimination in the provision, notice and advertisment of goods, ser 
vices, funds, facilities and advantages, to include protection for 
physically and mentally disabled''-persons.

4. AS 18.80.300 is amended by adding definitions for "major life 
activities" and "physical or mental disability"

RFC0MMENDATI0N:

The Department of Health and Social Services supports passage of 
HB 393.

Recommended by:

Date:

Approved by:

Date:



JUaska Jltate ^ejislafurt
S e n a t e

Comm it te e  on  j u d i c i a r y  Pouch v
State Capitol 

Juneau, Alaska 99811

- SB168 & HB393

Conversation with Annie - Interpreter Referral Service 
9/18/85

Interpreter requested for October 22 hearing on SB 168 and HB 393

Asked her about levels of interpreter certification -

Standard for court interpreter is the highest level - Comprehensive 
Skills Certificate (CSC). They typically have two years of training 
to reach tliat level. CSC-L is CSC-Legal; they have special training 
in legal terminology, and are screened and tested by a board.

There are four CSC level interpreters in the state - three with legal 
experience. This would not be enough to cover needs if legislation 
is passed to allow deaf on juries.

CSC-L interpreters usually charge $28/hour with a 2 hour minimum

Official Business

MEMORANDUM

Interpreter for hearing will charge approximately $20/hour.



PROTECTION AND ADVOCACY FOR THE DEVELOPMENTALLY DISABLED
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Representative M. Mike Miller 
Chairman House Judiciary Committee 
Pouch V
Juneau, Alaska 99811 

RE: HB 393

Dear Representative Miller:

Thank you for directing your staff to 
Committee's consideration of this bill, 
please include these comments in the record.

inform me about the Judiciary 
I cannot attend the hearing, so

I believe it is essential that all sections of the bill become law. While 
they each have some fiscal impact, it is important to remember that each 
furthers an important element of what we all presume is involved in the 
concept of citizenship.

Being an American citizen presumes fulfillment of the responsibility of jury 
duty. Denying jury service to deaf, blind, and mobility impaired persons 
forecloses this important avenue of citizenship. It stigmatizes these 
disabled persons as second class citizens. - • ■

The only fiscal impact this bill should bear is the cost of interpreters for 
the deaf.(1) The court system has much experience using qualified 
interpreters for deaf parties and witnesses. New interpreters will have to be 
trained. Considering that there are only 200 deaf adults in Alaska, the 
actual number of deaf jurors should be quite small. Therefore, the cost of 
interpreters should be in the area of several thousand dollars per year. 
This is a small sum when compared to how the legislation will enhance both the 
dignity of the disabled and the integrity of the jury process.

(1) The court system's n s c a l  note of $200,000 primarily deals with the cost 

of making buildings accessible to the mobility impaired. The court system is 
already required to render these buildings accessible under existing law. AS 

35.10.015; AS 47.80.010; 17 AAC 50.10. Therefore HB 393 should not bear

those cost.



Section 3 of the bill addresses the Human Rights Commissions' jurisdiction 
over unlavful discrimination by the state and local governments. The 
Judiciary Committee deleted this section from CS HB 172 because of the fiscal 
impact. It would be inappropriate for the legislature to order private 
citizens to not discriminate against disabled persons, and yet allow the state 
to continue to discriminate. ' - •'

* •

I consider it ironic that when the state was awash in oil revenue, the 
community was politically unwilling to extend these protections to disabled 
persons. Now that the consciousness has been raised and the importance of 
these rights has been recognized, it is funding which is the stumbling 
block. It would be unthinkable for the legislature to say that due to 
diminishing revenue, discrimination on the basis of race is no longer 
prohibited. A legislative statement to the effect that disabled people are a 
minority deserving special protection from discrimination by private persons 
but not, due to funding, by the governments, should be likewise unthinkable. 
And, in light of the numerous essential services disabled people receive from 
the government, protection from this tyoe of discrimination is even more 
critical.

Section 2 cf HB 393 is also essential. Interpreters are an essential part of 
any deaf person's attempts to participate in the basic elements of 
citizenship. The absence of interpreters prevents deaf people from accessing 
all the programs and services that we have come to expect from our 
governments. Considering a deaf population of about 400 people, our state is
not justified in failing to provide these services.

\
Thank you for this opportunity to present my comments on behalf of this 
important piece of legislation. I hope that the committee will pass out HB
393 intact. Please feel free to contact me if you have any questions or
comments. • •1 '

Sincerely,

nathon A. Katcher 

ipervising Attorney

JAK:bk

cc: Judiciary Committee Members
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STATW)F ALASKA 1984 LEGISLATIVE SESSTQNw FISCAL NOTE

Revision Date: □

FISCAL PETAL
Agency Affected: Nnnp

REQUEST
Bi11/Resolution No.: HB 408_______
Title: Uniform Simultaneous Death Program Category Affected: None-

Act._________________________________     ̂ ______
Sponsor: Gruenberg_________________ _ BRU, Program or Subprogram(s) Affected:
R e q u e s to r : House Judiciary Committee None_________________________________
Date of Request: 1/13/86__________  ___________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
FT 8'4' FY 85 FY 8 6 F y 87 FY 88 w m m

OPERATING .
100 PERSONAL SERVICES

200  TRAVEL

300  CONTRACTUAL

i^OO SUPPLIES

500  EQUIPMENT

500 LAND A STRUCTURES

700 CRANTS, CLAIHS ,
800  MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - n - - n _

CAPITAL - 0 - - 0 - - 0 - - n - - n - - n -

REVENUE - 0 - - 0 - - 0 - - o - - n - -n- J

F U N D I N G :  ( T h o u s a n d s  o f  D o T a r s )
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL - 0 - - 0 - - 0 - -n- - n - -iL=------

POSITIONS: -0-
FULL-T lHE 

PART-TIHE 

TEMPORARY .

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By:, 77^
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Date:
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State of Alaska
H O U S E  H E A L T H .  E D U C A T IO N  

A N D  S O C IA L  S E R V IC E S  
(C o -C lw i r n u tn )

H O U S E  J U D I C IA R Y  
H O U S E  C O M M U N IT Y  A N D  

R E G IO N A L  A F F A IR S

COMMITTEES P .O .  B O X  V 
I I  NEAL , AL ASK A 99;« I i 

( 9 0 7 ) 465-496S

9 1 4  C L A Y  C O U R T  
A N C H O R A G E .  A L A S K  A 9950 .1  

(9 0 7 )  2 7 6 -0X 4 4
Representative M ax F. Gruenberg, Jr.

District 11 
Spenard, Upper M idtown Anchorage

April 12, 1986

Honorable Pat Rodey, Senator 
Capitol Bldg. Rm 504 
Juneau, AK 99801

RE: HB 408, Uniform
Simultaneous Death Act

Dear Pat:

The enclosed bill, which I sponsored, passed out of the House 
Judiciary Committee unanimously and then passed the House floor without 
dissent. It is now in Senate Judiciary. Enclosed is a copy of the letter I 
have received from the Anchorage Estate Planning Council and enclosure 
concerning this bill. As you can see, the Estate Planning Council 
supports the bill.

As I mentioned to you, I'd be grateful if you could schedule a hearing 
on this bill in the near future to get it passed this year.

I would also appreciate your making certain that the enclosed letter 
plus enclosure are made available to the other members of the committee if 
you believe this information would be of interest to them.

Many thanks.

Cordial 1v.

Max h . uruenoerg, Jr.

MFG/ddl

Enclosures

-  HB 408 B A C K  UP



O.fered: 1/20/86
Referred: Rules

Original sponsors: Gruenberg, Taylor,
Clocksin, et al

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 CS FOR HOUSE BILL NO. 408 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: 'An Act providing for the adoption of the Uniform

7 Simultaneous Death Act,"

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 13.06.035 is amended to read:

10 Sec. 13.06.035. EVIDENCE AS TO DEATH OR STATUS. In proceedings

11 under AS 13.06 - AS 13.36, and AS 13.43 the rules of evidence in

12 courts of general jurisdiction including any relating to simultaneous

13 deaths, are applicable unless specifically displaced by AS 13.06 -

14 AS 13.36 or AS 13.43. In addition, the following rules relating to

15 determination of death and status are applicable:

16 (1) a certified or authenticated copy of a death certifi-

17 cate purporting to be issued by an official or agency of the place

18 where the death purportedly occurred is prima facie proof of the fact,

19 place, date and time of death and the identity of the decedent;

20 (2) a certified or authenticated copy of any record or

21 report of a governmental agency, domestic or foreign, that a person is

22 missing, detained, dead, or alive is prima facie evidence of the

23 status and of the dates, circumstances and places disclosed by the

24 record or report;

25 (3) a person who is absent for a continuous period ,.£ five

26 years, during which the person has not been heard from, and whose

27 absence is not satisfactorily explained after diligent search or

28 inquiry is presumed to be dead; the person's death is presumed to have

29 occurred at the end of the period unless there is sufficient evidence

-1- CSHB 408(Jud)



for determining that death occurred earlier.

Sec. 2. AS 13 is amended by adding a new chapter to read:

CHAPTER 4?. UNIFORM SIMULTANEOUS DEATH ACT.

Sec. 13.43.010. NO SUFFICIENT EVIDENCE OF SURVIVORSHIP. Except 

as otherwise provided in this chapter, when the title to property cr 

the devolution of property depends upon priority of death and there is 

no sufficient evidence that the persons have died other than simulta­

neously, the property of each person shall be disposed of as if that 

person had survived.

Sec. 13.43.020. SURVIVAL OF BENEFICIARIES. When two or more 

beneficiaries are designated to take successively by reason of 

survivorship under another person's disposition of property and there 

is no sufficient evidence that the beneficiaries died otherwise than 

simultaneously, the property disposed of shall be divided into as many 

equal portions as there are successive beneficiaries and the portions 

shall be distributed to those who would have taken if each designated 

beneficiary had survived.

Sec. 13.43.030. JOINT TENALTS OR TENANTS BY THE ENTIRETY. (a) 

When there is no sufficient evidence that two joint tenants or tenants 

by the entirety have died other than simultaneously the property held 

in that manner shall be distributed one-half as if one had survived 

and one-half as if the other had survived.

(b) When property is held by more than two joint tenants and 

there is no sufficient evidence that all joint tenants have died other 

than simultaneously the joint property distributed shall be in the 

proportion that one bears to the whole number of joint tenants.

(c) In this section, "joint tenants" includes owners of property 

held under circumstances that entitle one or more to the whole of the 

property on the death of the other or others.



Sec. 13.A3.040. COMMUNITY PROPERTY. When a husband and wife 

have died, leaving community property, and there is no sufficient 

evidence that they have died other than simultaneously, one-half of 

all the community property shall pass as if the husband had survived 

and as if that one-half were the husband's separate property, and the 

other one-half of all the community property shall pass as if the wife 

had survived and as if that one-half were the wife's separate proper­

ty.

Sec. 13.43.050. INSURANCE POLICIES, (a) When the insured and 

the beneficiary in a policy of life or accident insurance that is not 

community property have died and there is no sufficient evidence that 

they have died other than simultaneously the proceeds of the policy 

shall be distributed as if the insured had survived the beneficiary.

(b) When a policy of life or accident insurance is community 

property of the insured and spouse and there is no alternative benefi­

ciary except the estate or personal representatives of the insured, 

the proceeds shall be distributed as community property under AS 13.- 

43.040.

Sec. 13.43.060. INAPPLICABLE SECTIONS IF DECEDENT PROVIDES 

OTHERWISE. The provisions of this chapter do not apply in the case of 

wills, living trusts, deeds, contracts of insurance, or any other 

situation when provision is made for distribution of property differ­

ent from the provisions of this chapter, or when provision is made for 

a presumption as to survivorship that results in a distribution of 

property different from that provided for under this chapter.

Se 13.43.070. UNIFORMITY OF INTERPRETATION. This chapter 

shall be applied and construed to achieve its general purpose to make 

uniform the law with respect to the subject of this chapter among 

those states that enact it.

-3- CSHB 408(Jud)



1 Sec. 13.43.080. SHORT TITLE. This chapter may be cited as the

2 Uniform Simultaneous Death Act.

3 * Sec. 3. APPLICABILITY. The provisions of sec. 2 of this Act do not

4 apply to the distribution of the property of a person who died before the

5 effective date of this Act.
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Anchorage Estate Planning Council

March 19, 1986

Representative Max F. Gruenberg, Jr.
1024 West Sixth Avenue, Suite 201D 
Anchorage, Alaska 99501

Dear Representative Gruenberg:

The Estate Planning Council of Anchorage is an 
affiliate of a national organization comprised of certified 
public accountants, attorneys, certified life underwriters and 
trust officers who specialize in estate planning.

A number of bills which impact the estate planning 
process have been submitted this session. Consequently, the 
Estate Planning Council has created a committee to evaluate and 
comment upon those bills.

I hope you will find the attached comments enlightening 
as these bills come up for consideration.

If you desiru further information, please feel free to 
contact me.

Yours very truly,

W M K ,

Kathryn A. Black,
Estate Planning Council President 
1127 West Seventh Avenue 
Anchorage, Alaska 99501

KAB/jy



An Act providing for the adoption o f the Uniform 

Simultaneous Death Act.

RECOMMENDATION:

H O U S E  B I L L  408

The Estate Planning Council recommends adoption of this 

Bill in its current form.



ALASKA BAR ASSOCIATION
PO BOX 279. ANCHORAGE. ALASKA 995. 0. ,907, 272-7469

PROBATE LAW 
SECTION

March 11, 1985

Representative Max Gruenberg 
Pouch V
Juneau, AK 99811

RE: Prospective Amendments to Uniform Probate
Code deemed desirable by Probate Law Section 
and Taxation Law Section of Alaska Bar 
Association

Dear Mr. Gruenbe; 7:

In response to your letter to the Alaska Bar 
Association, I have talked with David Shaftel and Rodney 
Kleedehn of the Alaska Bar Association's Taxation Law 
Section and with members of the Probate Law Section and 
offer the following as amendments to the Uniform 'robate 
Code as enacted in Alaska.

Please note that the provisions under the letter 
from Mr. Goerig referring to the Uniform Simultaneous Death 
Act were essentially to be part of the Uniform Probate Code 
but were inadvertently eliminated when the Code was adopted 
in 1973. Alaska happens to be one of the few remaining 
states which does not have a specific provision in this 
regard.

Trigg Davis has advised me he would be willing to 
meet with you regarding these modifications to the statute 
as well as the proposed modification under the Taxation Law 
Section's letterhead as proposed by Dave Shaftel and Rodney 
Kleedehn.

Both committees are currently working on more 
extensive proposals; however, those proposals will probably 
be pursued through the Code Revision Commission some time 
this Fall. These provisions were considered by all to be 
relatively non-controversial and fairly straightforward.



Mr. Max Gruenberg 
March 11, 1935 
Page 2

Your assistance in enacting these statutes will do 
much to bring Alaska residents up to par with the residents 
of other states in the area of estate and gift tax planning.

Your cooperation in this regard is greatly 
appreciated. If I can be of any assistance, please feel 
free to contact me.

RST:1j 
Enclosures
cc: David G. Shaftel, Esq.

G. Rodney Kleedehn, Esq. 
George E. Goerig, Jr., Esq. 
Trigg T. Davis, Esq.

Sincerely

Richard S. Thwaites, Jr



UNIFORM SIMULTANEOUS DEATH ACT

Tabic of Jurisdictions Wherein Act H as Been Adopted

Jurisdiction Laws Effective Date Statutory Citation

Alabama .......................... 1 949 , p. 852 9 -7 - 1 9 4 9 Code 1975 , 55 4 3 - 7 - 1  to 4 3 -7 -8 .
Arirona ............................ 1 959 , C. 77 6 -2 0 -1 9 5 9 A .R .S . 55 1 4 -2 8 0 4  to 1 4 -2 6 1 0 .
Arkansas .......................... 1 941 , Act 15 1 - 3 0 -1 9 4 1 * A rk.Stats . §5 6 1 -1 2 4  to 6 1 -1 3 0 .
California ........................ 1 945 , p. 1085 9 -1 5 - 1 9 4 5 West’ s Ann.Cal.Proo.Code, 55 2 96  to 2 9 6 .8 .
Cciorado .......................... 1 967 , p. 104 3 - 1 4 - 1 9 6 7 C .P .S .1 9 73 , 1 5 -1 1 -6 1 3 .
Connecticut ..................... 1 943 , c. 2 66 , 

p. 272
1 0 -1 -1 9 4 3 C.G.S.A. 5 4 5 -2 3 7 .

Delaware .......................... 1945 , C. 234 4 - 1 8 - 1 9 4 5 * 12  Oel.C. 55  7 01  to 7 07 .
Cist. cf Columbia . . . 1 96 5 , 79 Stat. 

700
1 -1 - 1 9 6 6 D.C.Code 1981 , 55 1 9 -5 0 1  to 1 9 -5 0 6

Florida ............................. 1 941 , t . 208B4 6 -1 2 -1 9 4 1 West s F.S .A . 5 732 .6 01 .
Georgia ............................. 1 966 , p. 606 7 -1 -1 9 6 6 O.C.G.A. 55 5 3 - 1 1 - 1  to 5 3 -1 1 -
H aw a ii............................... 1 941 , Act 74 4 -2 2 -1 9 4 1 HRS 55 5 3 4 -1  to 5 3 4 -5 .
Idaho .................................. 1 943 , C. 83 2 -7 3 -1 9 4 3 * I.C . 5 1 5 - 2 - 6 1 3 .
Illinois ............................. 1 941 . vo l. 1 , 

P. 6 
1 941 , c. 49

7 -1 6 -1 9 4 1 S.M .A. ch. U O V i. 3 - 1 ,  3 -2 .

Indiana ............................. 2 - 2 4 -1 9 4 1 * West's A .I.C . 2 9 - 2 - 1 4 - 1  to 2 9 - 2 - 1 4 - 3 .
!:wa .................................. 1 963 , C. 326 1 -1 -1 9 6 4 I.C .A . 55 6 3 3 .5 2 3  to 6 33 .5 2 8 .
K an sa s ............................... 1 947 , C. 239 6 -3 0 -1 9 4 7 * K .S .A . 5 8 -7 0 1  to 5 8 -7 0 7 .
Kentucky.............................. 1 942 . c. 79 3 -5 - 1 9 4 2 KRS 3 9 7 .0 1 0  to 3 97 .0 8 0 .
Valrfc ............................... 1 941 , c. I l l 3 - 2 9 -1 9 4 1 1 8 -A M .R.S.A . 5 2 -8 0 5 .
Maryland .......................... 1 941 , c. 191 6 -1 -1 9 4 1 Code, Courts and Judicial Proceedings, 55 

1 0 -8 0 1  to 1 0 -8 0 7 .
.Massachusetts'................ 1 941 , c. 549 7 -2 9 -1 9 4 1 M.G.L.A. c. 190A , 55 1 to 8.
Michigan .......................... 1 941 , No. 73 1 -1 0 -1 9 4 2 M.C.L.A. 55 7 20 .1 0 1  to 720 .1 '** ,
Minnesota ....................... 1 943 , C. 249 4 - 2 - 1 9 4 3 * M .S.A. 5 5 2 5 .9 0 .
M ississipp i........................ 1 956 , C. 214 7 -1 - 1 9 5 6 Code 1 972 , 05 9 1 - 3 - 1  to 9 1 -3 -1 5
Missouri .......................... 1 947 , Vol. 1 , 

P. 13
9 - 1 0 - 1 9 4 7 V .A .M .S. §5 4 7 1 .0 1 0  to 4 71 .0 8 0 .

Nebraska* ....................., 1947 , C. 112 3 -8 - 1 9 4 7 R .R .S .1 9 4 3 . 55  3 0 -1 2 1  to 3 0 -1 2 8 .
Nevada ................................................ 1 949 , C. 44 3 - 9 - 1 9 4 9 * N .R .S . 1 3 5 .0 1 0  to 1 35 .0 9 0 .
New ' j ' r - ,s h i r e ............. 1 941 . c. 55 4 -B —1941 RSA 5 6 3 :1  to 5 6 3 :9 .
• In /  J e r s e y .................................... 1947 , C. 384 7 -3 - 1 9 4 7 N .J.S .A . 3 B .6 -1  to 3 B :6 -7 .
New M ex ico ..................... 1 959 , c. 172 3 - 3 1 - 1 9 5 9 NMSA 1970 . 55 4 5 - 8 - 1  to 4 5 -8 -3 .
New York ........................ 1 966 , c. 952 9 -1 - 1 9 6 7 McKinney's EPTL 2 -1 .6 .
North Carolina ............. 1 947 , c. 1016 4 - 5 - 1 9 4 7 G.S. 55 2 8A -2 4 -1  to 2 8A -2 4 -7 .
North Dakota ................ 1 943 , c. 211 3 - 1 7 - 1 9 4 3 NDCC 3 1 -1 2 - 0 1  to 3 1 -1 2 -0 6 .
Oklahoma ....................... 1 959 , c. 3 85 1 0 -2 -1 9 5 9 5 8  0 ‘ i.St.Ann. 55  1001 to 1 008 .
Oregon ............................... 1947 , c. 555 4 - 2 1 - 1 9 4 7 ORj  1 1 2 .5 7 5  to 112 .6 45 .
Pennsylvania . . . . . . . . 1 972 , No. 164 7 -1 -1 9 7 2 2 ) Pa.C.S.A. 55  8501 to 8 505 .
Phcde Is la n d .................. 1 947 , C. 1871 4 -2 8 - 1 9 4 7 'Gen.Laws 1 956 . 55 3 3 - 2 - 1  to 3 3 -2 -9 .
South C a ro lin a ............. 1 940 , p. 1753 4 -3 - 1 9 4 8 Code 197 6 , 55  2 1 - 9 - 1 0  to 2 1 -9 -8 0 .
South Dakota ................ 1 941 . c. 3 32 3 -4 - 1 9 4 1 SDCL 2 9 - 3 - 1  to 2 9 - 8 - 8 .
Tennessee ........................ 1 941 , C. 5 9 2 -1 0 -1 9 4 1 T.C.A. 55 3 1 -5 0 1  to 3 1 -5 0 0 .
Tcras ............................... 1955 , C . 55 1 -1 -1 9 5 6 V .A .T .S.Probate Code, 5 4 7 .
'Jtdh .................................. 1 953 , c. 78 5 -1 2 -1 9 5 3 U .C .A .1953, 7 5 - 2 - 1 0 0 1  to 7 5 -2 -1 0 0 8 .
Vnrmppt .......................... 1 941 , No. 41 3 -2 1 -1 9 4 1 14 V.S.A . §5 621 to 6 27 .
Virgin Is la n d s ................ 1 957 , c. 3 9 -1 - 1 9 5 7 15  V .I.C . b 8 8 .
Virginia .......................... 1 942 , C. 63 2 -2 5 -1 9 4 2 Code 1950 , 55 6 4 .1 -9 7  to 6 4 .1 -1 0 4 .
•Vashington ..................... 1 943 , c. 113 3 -1 6 -1 9 4 3 West's RCVVA 11 0 5 .0 1 0  to 11 .0 5 .9 10
•Vest V irg in ia ................ 1 953 , c. 66 2 -1 8 -1 9 5 3 Code. 4 2 - 5 - 1  to  4 2 - 5 - 1 0 .
.Yitconsm ....................... 1 941 , c. 284 6 -2 5 -1 9 4 1 W .5.A . 8 51 .5 5 .
Wyoming .......................... 1 941 , c. 94 2 -2 1 -1 9 4 1 VV.S.1977, 55 2 -1 3 -1 0 1  to 2 -1 3 -1 0 7 .

i H•i
i

! r

’ Date c f approval.
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S IM U LT A N E O U S  D EA TH  

H istorical N ote
The Uniform Simultaneous Death Bar Association, in 1040. The Act 

Act was approved by the National was subsequently amended in 1953 
Conference of Commissioners on Uni- and similarly approved, 
form State Laws, and the American

P R E F A T O R Y  N O TE
A fte r m ore than fiv e  years study a U n ifo rm  Simultaneous Death 

Act has been approved by the N ationa l Conference o f Comm issioners 
on U n ifo rm  State Laws and recommended to the various leg is la tu res 
fo r  adoption. Two considerations ju s t i fy  the hope that the Act which 
is presented herew ith w ill be received favo rab ly  by the leg is la tive  bod­
ies o f the va rious States. I t  may be a sad commentary, bu t the pace 
o f modern liv ing  w ith  its multip le fo rm s o f  transportation has caused 
the instances o f  simultaneous death to occur w ith much g re a te r f r e ­
quency than in the past. More and more there fore courts w ill be 
called upon to adm in ister the estates o f persons who have died under 
circumstances that there is no evidence o f su rvivorsh ip  and it is d e s ir­
able to have a w orkab le and un ifo rm  ru le to apply in such instances. 
The second consideration which should recommend this Act to the v a r ­
ious leg is la tive  bodies is the un sa tis fac to ry  va rie ty  o f methods that 
have been devised e ithe r as a resul' o f  jurisprudence o r the re su lt  o f 
leg islation to adm in iste r th is troub lesome legal situation. Some States 
have set arbitr«*rv presumptions which are employed by the cou rts to 
determ ine the devolution o f p roperty . In  other States there is the 
"common law  ru le "  which indulges no presumption one way o r  the o th ­
e r and leaves the m atte r to the respective claimants to prove s u rv iv o r­
ship. B o th  s ituations seem to be un rea listic . Prescribed p resum p­
tions frequ en tly  ignore the facts o f li fe . F o r  instance in some States 
it  is pr esumed (conc lusive ly ) that an adu lt in good health su rv ives a 
m inor chiu l o r  in fan t. I f  the m inor happened to be the son o r daugh­
te r o f the adu lt it is more reasonable to suppose that the adu lt would 
have used every  expedient to protect the child even at the sac rific e  o f 
his own li fe . In  those States where there is no presumption w hatever 
indulged cou rts a re  faced w ith an anachronism . The reason f o r  the 
d iffic u lty  o f  adm in istra tion  is that i t  is impossible to know which o f 
the persons has survived . Y e t the "common law ru le”  in e ffe c t says 
that the person who claims by v irtu e  o f  an alleged surv ivorsh ip  m ust 
prove the su rv ivo rsh ip  which is tantam ount to demanding the im possi­
ble.

The theo ry  o f  t h j  present Act makes no e f fo r t  whatever to reso lve 
the un-resolub le. The fo rm u la  is a simple one and easily applied. The 
theory o f  the p rc sm t Act is that as to the p roperty  o f each person he 
is presumed to be ' he su rv iv o r and it is adm inistered accordingly.

Perhaps a wor i ought to he said w ith  respect to Section fo u r  which 
deals w ith con tr id s  o f insurance. The Act provides that when the in ­
sured and the t  m e fic ia ry  in a policy o f  life  o r accident insurance have 
died and there  is no su ffic ien t evidence that they have died otherw ise
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than simultaneously the proceeds o f the policy sha ll be distributed as 
i f  the insured had surv ived . Obviously th is section creates a conclu­
sive presumption. The special circumstances seem to ju s t i fy  the crea­
tion o f a presumption re la tive  to the su rv ivo rsh ip  o f  the insured o r ben­
e fic ia ry . B y p rov id ing  that the insured presum ab ly survived it is 
thought that the re su lt w ill m ost nearly  app rox im ate the intention o f 
the real pa ’ty in  in te res t. I f  i t  does not, he is a t lib e rty  to provide 
otherw ise in the con trac t o f insurance.

G e n e ra l S t a t u t o r y  N o te s
A la s k a . L . h r 2 , c . 7S , re p e a le d  

f o r m e r  t i t le  13  o f  t h e  A la s k a  S t a t ­
u te s  an d  en ac ted  a  n e w  t i t le  1 3  in  
l i e u  th e r e o f . W h i le  th e  n ow  t i t le  13  
c o n ta in s  p ro v is io n s  r e la t i n g  to  s im u l­
ta n e o u s  d e a th s  (s e e  A .S . §§ 1 3 .0 0 .0 3 3  
a n d  1 3 .1 1 .2 2 0 ), th e y  a r e  n o t  In  s u b ­
s t a n t i a l c o n fo rm it y  w i t h  th e  u n i f o rm  
a c t . A c c o rd in g ly , A la s k a  h a s  b e e n  
d e le te d  f r o m  th e  t a b le  o f  ju r i s d i c ­
t io n s  w h e re in  th e  u n i f o rm  a c t h a s  
b een  ad op ted .

C a l i f o r n ia .  A d d s  s e c t io n s  a s  f o l ­
lo w s :

“ § 2 f 3 .4 1. P ro c e e d in g  to  d e te rm in e  
s im u lta n e o u s  d e a th ;  p e t i t io n ;  n o t ic e  
o f  h e a r in g ; s e r v ic e . W h e n  i t  is  
c la im e d  th a t , in  a c c o rd a n c e  w ith  th e  
p ro v is io n s  o f  th i s  c h a p te r ,  a n y  p e r ­
s o n s  h a v e  d ied  u n d e r  c ir c u m s ta n c e s  
w h e re  th e re  is  n o  s u f f i c i e n t  e v id e n c e  
t h a t  th e y  h a v e  d ie d  o th e rw is e  th a n  
s im u lta n e o u s ly , t h e  e x e c u t o r  o r  a d ­
m in is t r a t o r  o f  a n y  s u c h  p e rs o n , o r  
a n y  o th e r  p e rs o n  in t e r e s t e d  in  th e  e s ­
t a t e  o f  a n y  su ch  p e r s o n , m a y  f i l e  a  
p e t i t io n , in  th e  e s t a t e  p ro c e e d in g  
w h e re  lie  re c e iv e d  h i s  a p p o in tm e n t , 
o r  in  w h ic h  he  c la im s  a n  in t e re s t ,  
s e e k in g  to  h a v e  i t  d e te rm in e d  t h a t  
s u c h  p e rs o n s  d ie d  u n d e r  c i r c u m ­
s ta n c e s  w h e re  th e r e  is  n o  s u f f i c i e n t  
e v id e n c e  th a t  th e y  d ie d  o th e rw is e  
th a n  s im u lt a n e o u s ly .  T h e  c le r k  s h a l l  
s e t  the  p e t i t io n  f o r  h e a r in g  b y  th e  
c o u r t  a n d  cau se  n o t ic e  t h e r e o f  t o  be 
p e r s o n a l ly  s e rv e d  a t  le a s t  10  d a y s  b e ­
f o r e  th e  d a te  o f  t h e  h e a r in g  u p on  th e  
e x e c u to r  o r  a d m in i s t r a t o r  o f  e n ch  
o t h e r  p e rs o n  c la im e d  to  h a v e  so  d ie d . 
I f  th e  r e p r e s e n ta t iv e  o f  a n y  su ch  
o t h e r  p e rs o n  is  a ls o  th e  p e t i t io n e r  
th e n , in  lie u  o f  p e r s o n a l s e r v ic e  u p o n  
h im , su ch  n o tic e  s h a l l  be  m a i le d  to  
th e  i ie irs  a n d  d e v is e e s  o f  su ch  o t h e r  
p e rs o n , so  f a r  a s  t h e y  a r e  k n o w n  to

th e  p e t i t io n e r ,  n t  le a s t  10  d a y s  b e fo re  
th e  d a te  o f  h e a r in g . "

“ 5 2 9 6 .4 2 . P ro c e e d in g  by c x c c u io r  
o r  a d m in i s t r a t o r  to  d e te rm in e  s im u l­
ta n e o u s  d e a t h ;  h e a r in g ;  d e te rm in a ­
t io n  o f  o r d e r  o f  d e a th ; ju r is d ic t i o n .
A t th e  t im e  a p p o in te d , th e  c o u r t ,  
u p on  p r o o f  t h a t  d u e  n o t ic e  o f  th e  
h e a r in g  h a s  been  g iv e n , s h a l l  p ro c e e d  
to  h e a r  th e  p e t i t io n  a n d  a n y  o b je c ­
t io n s  t h e r e t o  t h a t  m a y  h a v e  b e en  
f i le d  o r  p r e s e n t e d ;  a n d  i f .  a f t e r  a  
f u l l  h e a r in g , th e  c o u r t  Is  s a t is f i e d  
th a t  th e  n a m e d  p e rs o n s  a r e  d ead  a n d  
th a t  th e r e  is  n o  s u f f i c ie n t  e v id e n c e  
th a t  th e y  d ie d  o t h e r  th a n  s im u lt a n e ­
o u s ly ,  i t  s h a l l  m a k e  a n  o r d e r  to  t h a t  
e f fe c t .  I f  th e  c o u r t  is  s a t is f i e d  th a t  
th e  n am ed  p e r s o n s  a re  d e a d  an d  th a t  
th e y  d id  n o t  d ie  s im u lt a n e o u s ly  th e n  
th e  c o u r t  s h a l l  m a k e  a n  o rd e r  s e t t in g  
f o r t h  th e  o r d e r  in  w h ic h  such  p e r ­
s o n s  d ie d . S u c h  o r d e r  w hen  i t  b e ­
c om es  f i n a l  s h a l l  b o  a  b in d in g  d e t e r ­
m in a t io n  o f  th e  fa c t s  th e re in  s e t  
f o r t l i  n n d  c o n c lu s iv e  a s  a g a in s t  t h e  
p e r s o n a l r e p r e s e n ta t iv e s  o f  th e  d e ­
ceased  p e r s o n s  n am e d  in  th e  o r d e r  
a n d  a g a in s t  a l l  p e rs o n s  c la im in g  b y , 
th r o u g h  o r  u n d e r  n n y  su ch  d e c ea se d  
p e rs o n s . T h e  p ro b a te  c o u r t  w n ic h  
f i r s t  a c q u ire s  ju r i s d ic t i o n  u n d e r S e c ­
t io n  2 9 0 .4 1  s h a l l  h a v e  e x c lu s iv e  j u r i s ­
d ic t io n  to  d e te rm in e , b y  it s  o r d e r ,  
t h a t  th e r e  is  n o  s u f f i c ie n t  e v id e n c e  
th a t  th e  n a m e d  p e rs o n s  d ie d  o t h e r ­
w is e  th a n  s im u lt a n e o u s ly  o r  to  d e t e r ­
m in e  th e  o r d e r  in  w h ic h  th e  n a m e d  
p e rs o n s  d ie d ."

F lo r id a .  D .1 9 7 4 , c . 7 4 -10 (1 , re p e a le d  
W e s t 's  P .S .A .  § 7 3 0 .0 3 , w h ic h  f o r m e r ­
l y  c o n s t i tu t e d  th e  U n i fo rm  S im u lt a n e ­
o u s  D e a th  A c t , a n d  re e n a c te d  s a id  
U n i fo rm  A c t  a s  p a r t  o f  th e  F lo r i d a  
P r o b a t e  C o d e  in  W e s t ’ s  F .S .A . § 7 3 2 .-
001 .
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S IM U LTA N EO U S  D E A TH
I l l i n o i s .  T h e  I l l i n o i s  A c t w a s  r e ­

p e a le d  a n d  re e n a c te d  b y  L .1 9 7 5 , P .A . 
7 0 -3 2 8 . W h i le  th e  re e n a c te d  I l l i n o i s  
A c t r e m a in s  n s u b s t a n t ia l a d o p t io n  
o f  th e  U n i f o rm  A c t , i t  n ow  c o n ta in s  
n u m e ro u s  v a r i a t i o n s ,  o m is s io n s  nnd  
a d d i t io n a l m a t t e r  w h ic h  c a n n o t  be 
c le a r ly  in d ic a te d  b y  s t a t u t o r y  n o te s .

M a in e . L .1 9 7 9 , c . 5 1 0 , re p e a le d  IS  
M .R .S .A . §8 1 1 0 1  to  I1 0 S ,  w h ic h  f o r m ­
e r ly  c o n s t i tu t e d  th e  U n i f o rm  S im u l­
ta n e o u s  D e a th  A c t , a n d  re e n a c te d  
s a id  U n i f o rm  A c t a s  p a r t  o f  th e  
M a in e  P r o b a t e  C od e  in  1 S -A  M .U .S . 
A . § 2 -S 0 5 , e f f e c t i v e  J a n .  1 , 19S1.

S a id  I S - A  M . l t .S .A .  § 2 - S 0 5  c o n ­
ta in s  th e  f o l lo w i n g  a d d i t io n a l p r o v i ­
s io n :  " T h is  s e c t io n  s h a l l  n o t a p p ly  to  
th e  d is t r ib u t io n  o f  th e  p r o p e r t y  o f  
a n y  p e rs o n  d y in g  b e fo r e  J u ly  2 0 , 
19 4 1 , n o r  to  th e  d is t r ib u t io n  o f  th e  
p ro c e e d s  o f  a n y  p o lic y  o f  l i f e  o r  a c c i­
d e n t in s u ra n c e  th e  e f f e c t iv e  d a te  o f  
w h ic h  is  p r im - t o  th n t  d a t e . "

M ic h ig a n . A d d s  a  s e c t io n  a s  f o l ­
lo w s :

" 7 2 0 .1 0 5 . A p p lic a t io n  o f  a c t ;  n o t 
re t r o a c t iv e . S e c . 5 . A c t  n o t  r e t r o ­
a c t iv e , T h i s  a c t  s h a l l  n o t  a p p ly  to  
th e  d is t r ib u t io n  o f  t h e  p r o p e r t y  o f  a 
p e rs o n  w ho  h a s  d ie d  b e fo re  i t  ta k e s  
e f f e c t ."

M on ta n a . L .1 0 7 4 , o. 3 0 5 , re p e a le d  
th e  U n i fo rm  S im u lt a n e o u s  D e a th  A c t 
(R .C .M .1 9 4 7 , §§ 9 1 - 4 2 3  to  9 1 - 4 3 0 )  a n d  
e n a c te d  p r o v is io n s  in  th e  M o n ta n a  
P r o b a t e  C od e  w h ic h  r e la t e  t o  th e  
sam e  s u b je c t  m a t t e r  b u t  w h ic h  a re  
n o t  in  s u b s t a n t ia l c o n fo rm i t y  w ith  
th e  U n i fo rm  A c t . S e c  R .C .M .1 9 4 7 , §3 
9 1 A - 2 - 1 0 4  a n d  9 1 A - 2 - 0 0 1 .  A c c o rd ­
in g ly , M o n ta n a  h a s  b e en  d e le te d  f r o m  
th e  ta b le  o f  ju r i s d i c t i o n s  w h e re in  th e  
u n i f o rm  a c t  h a s  been  a d o p te d .

N ew  J e r s o y . L .1 9 8 1 , c. 4 0 5 , r e ­
p e a le d  N '.J .S .A . 3 A :5 - 1  to  3 A :5 - S ,  
w h ic h  f o r m e r ly  c o n s t i tu t e d  th e  U n i ­
f o rm  S im u lt a n e o u s  D e a th  A c t , a n d  
re e n a c te d  s a id  U n i f o rm  A c t a s  p a r t  
o f  N '.J .S .A . T i t l e  3 B , A d m in i s t r a t i o n  
o f  E s ta te s — D e c e d e n ts  a n d  O th e r s  in  
N '.J .S .A . 3B :G ~ 1 to  3 1 3 :0 -7 , e f f e c t iv e  
M a y  1, 19S2.

S o u th  D a k o t a .  T h e  e n a c tm e n t  o f  
th e  S o u th  D a k o t a  U n i f o rm  P ro b a t e  
C od e  (S D C L  2 9 A - 1 - 1 0 1  to  2 9 A - S - 1 0 1 )

b y  S L  1974 , o . 1911, e f f e c t iv e  J a n . 1. 
19 7 0 . s u p e r s e d e d  th e  p r o v is io n s  o f  th e  
S o u th  D a k o t a  U n i fo rm  S im u lt a n e o u s  
D e a th  A c t ( S D C L  2 9 - S - l  to  2 9 -S - .S ) 
d e s p i te  th e  f a c t  th a t  th e  la t t e r  a c t  
w a s  n e v e r  a c t u a l ly  re p e a le d . N'ow , 
h o w e v e r , th e  S o u th  D a k o t a  U n i f o rm  
P r o b n t e  C od e  h a s  boon  r e p e a le d  b y  S I .  
1 9 7 0 , c . 1 7 5 . 8 2  a n d  S L  197 ti, c. 177 , 8 
3 , e f f e c t i v e  J u ly  1. 1 9 7 0 . S L  19 7 0 , r. 
1 7 3 , 8 1 n nd  S L  1970 , c , 1 7 7 . § 2 , p r o ­
v id e d  f o r  th e  p r o m u lg a t io n  o f  ru le s  
b y  th e  S u p re m e  C o u r t  f o r  th e  o r d e r ly  
t r a n s i t i o n  o f  a c t io n s  s t a r t e d  p u rs u a n t  
to  th e  p ro c e d u re s  s e t f o r t h  In  th e  
U n i f o rm  P r o b a t e  C od e  to  th e  p ro c e ­
d u re s  set. f o r t h  in  S D C L  T i t le s  2 9  
a n d  3 0 . T h u s , th e  p ro v is io n s  o f  th e  
S o u th  D a k o t a  U n i f o rm  S im u lt a n e o u s  
D e a t l i  A c t  a s  th e y  e x is te d  p r i o r  to  
th e  a d o p t io n  o f  th e  U n i f o rm  P ro b a te  
C od e  a r e  a g a in  in  e f fe c t .

A d d s  a  s e c t io n  a s  fo l lo w s :
" 2 9 - 8 - 5 .  E s ta te s  to  w h ic h  c h a p te r  

a p p lie s .— T h i s  c h a p te r  s h a l l  n o t  a p ­
p ly  to  th e  d is t r ib u t io n  o f  th e  p r o p e r t y  
o f  n p e rs o n  w ito  h a s  d ie d  b e fo r e  J u lv  
1 , 1 9 4 1 ."

T e x a s .  T h e  T e x a s  A c t h a s  been 
s ig n i f i c a n t ly  am en d e d  nnd  w h i le  i t  
r e m a in s  a  s u b s t a n t ia l a d o p t io n  o f  th e  
U n i f o rm  A c t , i t  n ow  c o n ta in s  n u m e r ­
o u s  v a r ia t io n s ,  o m is s io n s  a n d  a d d i­
t i o n a l m a t t e r  w h ic h  c a n n o t be  c le a r ly  
in d ic a t e d  by  s t a t u t o r y  n o te s .

U t a h .  L .1 9 7 5 , e. 1 5 0 , re p e a le d  U . 
C .A .1 9 5 3 , 7 4 - 5 - 1  to  7 4 - 5 - 8 ,  w h ic h  
f o r m e r l y  c o n s t i tu t e d  th e  U n i f o rm  S i ­
m u lt a n e o u s  D e a th  A c t , a n d  re e n a c te d  
s a id  U n i f o rm  A c t a s  p a r t  o f  th e  
U t a h  P r o b a t e  C od e  in  U .C .A .1 9 5 3 , 
7 5 - 2 - 1 0 0 1  to  7 5 - 2 - 1 0 0 8 ,  e f f e c t iv e  J u ly  
1 , 1 9 7 7 .

A d d s  a  s e c t io n  a s  f o l lo w s :
" 7 5 - 2 - 1 0 0 8 .  D o a th  b e fo re  t a k in g  

e f f e c t  o f  a c t — T h is  p a r t  s h a l l  n o t  
n p p ly  to  th e  d is t r ib u t io n  o f  th e  p r o p ­
e r t y  o f  a  p e rs o n  w h o  h a s  d ie d  b e fo re  
i t  t a k e s  e f f e c t . "

V i r g in ia .  A d d s  a  s e c t io n  a s  f o l ­
lo w s :

"§ 6 4 ,1 - 1 0 1 .  C h a p te r  n o t r e t r o ­
a c t iv e .— T h i s  c h a p te r  s h a l l  n o t  n p ­
p ly  to  th e  d is t r ib u t io n  o f  th e  p r o p e r ­
t y  o f  a  p e rs o n  w h o  d ie d  p r i o r  to  
J u n e  tw e n ty -s e v e n th , n in e te e n  h u n ­
d re d  f o r t y - tw o . "
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UNIFORM SIMULTANEOUS DEATH ACT

An Act providing for the disposition of property where there is 
no sufficient evidence that persons have died otherwise than 
simultaneously, and to make uniform the law with reference 
thereto.

1940 ACT
Amended in 1953

Sec.
1. No S u ffic ie n t Evidence o f  Su rv ivo rsh ip .
2. S u rv iv a l o f B ene fic ia rie s .
3. J o in t Tenants o r  Tenants by the E n tire ty .
4. Comm unity P rop e rty .
5. In su rance  Po lic ies .
G. Act Does N o t A pp ly  I f  Decedent P rov id es O therw ise .
7. U n ifo rm ity  o f In te rp re ta tion .
8. S h o rt T it le .
9. Repea l.

10. Seve rab ility .
11. T ime o f T ak ing  E ffe c t .

Be it enacted ..................

§ 1. No Sufficient Evidence of Survivorship
Where the title to property or the devolution thereof depends 

upon priority of death and there is no sufficient evidence that 
the persons have died otherwise than simultaneously, the proper­
ty of each person shall be disposed of as if he had survived, ex­
cept as provided otherwise in this act.

A c t io n  In A d o p t in g  J u r is d ic t io n s
V a r ia t i o n s  f r o m  O f f i c i a l  T e x t :  O k la h o m a . Inserts "of two or

Id a h o . Adda ‘•Subject to extension 1 'crsons" following "death" nnd
|>y the provisions of section 15-12-104 establish following "evidence .
and section 15-2-001 of this code" W is c o n s in . Substitutes "If" for
preceding "where the title". "Where", nnd Inserts "or she" follow-

K e n tu c k y . Omits this section. *nS "be".
M is s o u r i . Inserts “as determined 

by a court of competent Jurisdiction", 
following "simultaneously."
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§ 1 SIMULTANEOUS DEATH
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SIMULTANEOUS D E A T H  § 1

C tu le r  c om m on  la w , th e r e  w a s  n o  
p re s u m p t io n  e i t h e r  o f  s u r v iv o r s h ip  o r  
o f  s im u lt a n e o u s  d e a th . S h e rm a n  v. 
I to e . 1 0 5 3 . 2(12 SA V .Sd  3 0 3 . 1 3 3  T e x .
1. S e e . a ls o . I n  r e  C o n o v e r 's  E s ta te . 
I f  0 5 , 2 5 0  N .Y .S .2 d  C IS . -16 M ise .'Jd  
320.

A t  com m on  la w .  p r o p e r t y  r ig h t s  o f  
h isb n tn l a n d  w i f e  k i l le d  in  c om m on  
•I c a s t e r  a r e  d is p o se d  o f  a s  i f  d e a th  
o c c u r re d  a t  s am e  t im e . I n  re  C o n o v ­
e r 's  E s t a t e , 10G5, 2 5 9  X .Y .S .2 d  C IS . 4 0  
5 Ii.sc .2d  3 30 .

W h e r e  tw o  o r  m o re  p e rs o n s  p e r ­
ish e d  in  th e  s am e  d is a s t e r ,  th e re  w a s  
n o  p re s u m p t io n  a t  c om m on  la w  t h a t  
e i t h e r  s u r v iv e d  o r  t h a t  a l l  p e r is h e d  
s im u lt a n e o u s ly .  G lo v e r  v . D a v is ,  
T e x .1 9 0 3 , 3 0 0  S .W .2 d  2 2 7 .

2. C o n s t i t u t i o n a l i t y
T h is  A c t i s  c o n s t i t u t io n a l.  I n  re  

M eade 's  E s ta te . 19(54, 3 9  C n l . I t p t r .  
27S , 2 2S  C n l.A p p .2 d  10 9 .

2 , P u rp o s e
T h e  p u rp o s e  o f  U n i f o rm  S im u lt a n e -  

i U8 D e a th  A c t  is  to  s u p p la n t  th e  
f o rm e r  a r b i t r a r y  a n d  c om p lic a te d  
p re s u m p t io n  o f  s u r v iv o r s h ip  w ith  e f-  
' a c t iv e , w o r k a b le  a n d  e tp i ltn h lc  ru le s  

n p lic a b le  to  th e  e v e r - in c r e a s in g
i. im lie r  o f  c a s e s  w h e re  tw o  o r  m o re  
p e rs o n s  h a v e  d ie d  u n d e r  su ch  c i r c tm -  
s tu n c e s  th a t  th e r e  is  n o  s u f f i c i e n t  c v - 
.d e n ce  to  in d ic a te  th a t  th e y  h a v e  d ie d  
o th e rw is e  th a n  s im u lt a n e o u s ly .  In  
re  E s t a t e  o f  .S chm id t , 1 9 0 8 , 0 7  C e l. 
I t p t r .  8 4 7 , 2 0 1  C a l.A p p .2 d  2 02 , S ee , 
a ls o , A z v e d o  v . B e n e v o le n t  S o c . o f  
C a l . ,  1954 , 2 7 0  I>.2 d  9 4 8 , 1 2 5  C .A .2 d  
S u p p . 8 9 4 ;  In  r e  H o w le y ’s  E s t a t e ,  
1 9 07 , 0 5  C a l .R p t r .  1 3 9 , 2 5 7  C a l.A p p .2 d  
32 -1 : In  r e  E s t a t e  o f  B o b u ia , 1 9 0 0 , 2 5  
A .D .2 d  2 4 1 , 2 0 9  N .Y .S .2 d  5 9 9 .

P u rp o s e  o f  G e o rg ia  S im u lt a n e o u s  
D e a th  A c t is  to  s o lv e  p ro b le m  o f  
p r o p e r  d e v o lu t io n  o f  p r o p e r t y  w h en  
d is t r ib u t io n  d e p e n d s  u p on  o r d e r  o f  
d e a th  a n d  th e  c ir c u m s ta n c e s  a r e  s u ch  
th a t  th e  o r d e r  o f  d e a th  is  n o t  a s c e r ­
ta in a b le . W ie n ’s  E s t a t e  v . C . I .  I t . ,  
C .A .G n .1 9 7 1 , 4 4 1  F .2 d  3 2 .

U n i fo rm  S im u lt a n e o u s  D e n t i l A c t 
'■■•as n u o p te d  to  p r o v id e  m o re  re a li s t ic

I. Common law
N o te  6

a n sw e r  to  p ro b le m  o f  w h o  d ie d  f i r s t  
in  c om m on  a c c id e n t . I n  rc  S u a in o ’ s 
E s ta te , 1 9 6 8 , 7 3  C n l . I t p t r .  1 5 0 . 2 6 7  
C a l.A p p .2 d  5 9 1 . 3 9  A _ L .It .3 d  1325 .

4 . L a w  g o v e rn in g
In  in t e rp le a d e r  s u it  to  d e te rm in e  

r ig h t  t o  p ro c e e d s  o f  s o n ’ s  l i f e  p o lic ie s  
a s  b e tw een  a d m in is t r a t o r s  o f  f a t h e r  
a n d  s o n  w h o  w e re  k i l le d  in  s am e  a u ­
to m ob i le  a c c id e n t . W e s t 's  A n n .C a l. 
P r o b a t e  C od e . § 2 9 6 .3 , r e p a i r in g  d is ­
t r ib u t io n  o f  p o lic y  p ro c e e d s  a s  i f  in ­
s u re d  h a d  s u rv iv e d  b e n e f ic ia r y  in  a b ­
sence  o f  e v id e n c e  th a t  in s u re d  and  
b e n e f ic ia r y  d ie s  o th e rw is e  th a n  s im u l­
t a n e o u s ly  w a s  a p p lic a b le , t o  th e  c o m ­
p le te  e x c lu s io n  o f  W e s t 's  A n n .C a l. 
P r o b a t e  C od e , § 2 9 6  g o v e rn in g  d is p o ­
s i t i o n  o f  p r o p e r t y  w h e n  d e p en d en t 
up on  p r i o r i t y  o f  d e n t i l. H a h n  v. 
T a d  re , C .A .C a l.1 9 5 7 , 2 3 5  F .2 d  3 50 .

5 . C o n s t ru c t io n  w ith  o th e r  law s
A n t i la p s e  s t a tu t e  a n d  U n i f o rm  .Si­

m u lta n e o u s  D e a th  A c t a r e  in  p a r i  
m a t e r ia  a n d  w i l l  lie  c o n s t ru e d  a c c o rd ­
in g ly . B r u n d lg e  v . A le x a n d e r ,  T e n n . 
1 9 7 0 , 5 4 7  S .W .2 d  2 32 .

6 . G e n e ra l ly
W h e r e  tw o  o r  m o re  p e rs o n s  p e r is h  

in  a  c om m on  d is a s t e r  a n d  th e re  is  n o  
p r o o f  a s  to  w h ic h  d ie d  f i r s t ,  t l ie  U n i ­
fo rm  S im u lt a n e o u s  D e a t l i  A c t f u r ­
n is h e s  a  g u id e  in  th e  ab sen ce  o f  e v i­
d en ce  b y  w h ic h  th e  d e sc e n t o f  p r o p ­
e r t y  m a y  be ju d i c i a l l y  d e te rm in e d  
nnd  c re a te s  u p re s u m p t io n  t h a t  d e a t li  
o f  th e  p a r t ie s  w a s  s im u lta n e o u s . In  
re  E s t a t e  o f  S c h m id t , 1 9 0 8 . 0 7  C a l.  
R p t r .  8 1 7 , 2 0 1  C a l.A p p .2 d  20 2 .
. U n i f o rm  S im u lt a n e o u s  D e a th  A c t 

is  n o t r u le  o f  e v id e n c e , a s  s u ch , h u t 
o n e  o f  s u b s t a n t iv e  la w  th a t  g o v e rn s  
d e v o lu t io n  o f  p r o p e r t y  u n d e r  e e r tu in  
c ir c u m s ta n c e s . In  re  M o ra n 's  E s ta te , 
1979 , 3 2  111.Dee. 3 4 9 , 3 9 5  N .E .2 d  5 79 , 
7 7  111.2 d  147 .

U n i f o rm  S im u lt a n e o u s  D e a th  A c t 
is  n o t a  r u le  o f  e v id e n c e  an d  d o e s  n o t  
a f f o r d  t in y  p re s u m p t io n  a s  to  s u r v i ­
v o r s h ip  h u t  is  r u le  o f  s u b s t a n t iv e  
la w  c o n t r o l l in g  d e v o lu t io n  o f  p r o p e r ­
t y  o f  p e rs o n s  w h o  d ie  in  c om m on  d is ­
a s t e r . R r u n d ig e  v . A le x a n d e r .  T e n n . 
1978 , 5 4 7  S .W ,2 d  2 3 2 .
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7 . D i s t r ib u t io n  o f  e s ta te

W h e re  h u s b a n d  a n d  w i fe  w h o  le f t  
id e n t ic a l w i l ls ,  e a ch  le a v in g  e v e r y ­
th ing : to  th e  o t h e r  w e re  fo u n d  d e ad  in  
th e i r  a p a r tm e n t  f r o m  p a s  p o is o n in p , 
a n d  h u s b a n d  le f t  n o  r e la t io n s  w h i le  
w i fe  l e f t  n e p h ew s  a n d  n ieces , w i fe 's  
n e p h ew s  a n d  n ie c e s  w e re  e n t i t le d  to  
e s ta te s  o f  b o th  d e c ed en ts  re p a rd le s s  o f  
w h o  s u r v iv e d  th e  o th e r ,  a s  n p a in s t 
c it y 's  c o n te n t io n  t h a t  p r o p e r t y  o f  
e a ch  d e c ed en t s h o u ld  be  d is p o se d  o f  
a s  i f  he  o r  s h e  s u rv iv e d  a n d  h u s ­
b a n d ’s  e s ta te  e s c h e a te d  to  s c h o o l 
b o a rd . M a y o r  n nd  C i t y  C o u n c i l o f  
B a lt im o r e  v . W h it e . 194S , o il A .2d  
S 24 , 1S9 M il. 5 7 1 .

W h e r e  w i f e  w i l le d  a l l  h e r  p ro p e r t y  
to  h u sb an d  u p on  c o n d it io n  th a t  he  
s u r v iv e  h e r , a n d  h u s b a n d  a n d  w i fe  
w e re  k i l le d  s im u lt a n e o u s ly  in  a u t o ­
m o b i le  a c c id e n t , h u s b a n d ’s  son  by 
p r i o r  m a r r ia g e  d id  n o t  a c q u ire  t i t le  
th r o u g h  fn t h e r  to  r e a l  e s ta te  ow n ed  
b y  w i fe  u p on  h e r  d e a th . S ta n le y  v. 
G ie s e k in g , l!ir>2, 1 0 3  N .E .S d  1 71 , 2 3 0  
In d .  GOO.

W h e r e  p e rs o n s  d ie  in  c om m on  d is ­
a s t e r  s o  th a t  d e a th  w o u ld  a p p e a r  to  
he s im u lt a n e o u s , d is p o s i t i o n  o f  p ro p ­
e r t y  w i l l  be m a d e  a c c o rd in g  to  e s ­
ta te : . p o w e rs  n n d  t r u s t  la w , In  re  
H u e e i’ s  W i l l ,  m i lS , 2!).'l N .Y .S .2 d  9 9 4 , 
5 7  M ise .'Jd  1001 .

W h e r e  a c t u a l s u r v iv o r s h ip  o f  p a r ­
t ie s  f a t a l l y  in ju r e d  in  c om m on  d is a s ­
t e r  c a n n o t be  a s c e r t a in e d , p ro p e r t y  o f  
e a ch  p a ss e s  a s  th o u g h  e a ch  s u rv iv e d . 
In  r e  S p a t a f o r a ’ s  E s t a t e ,  19 02 , 22!) 
N .Y .S .2 d  0 0 1 , 3 5  M ise .'Jd  1 2 8 .

W h e r e  d e c e d e n t a n d  h e r  h u sb an d  
d ie d  in  a  c om m on  d is a s t e r  a n d  no  
p r o o f  w a s  s u b m it te d  a s  to  w h o  d ie d  
f i r s t ,  h e r  e s ta te  w o u ld  lie  d is t r ib u t e d  
a s  i f  s h e  s u rv iv e d  h e r  h u sb a n d . In  
r e  I l o f f e r ’ s  W i l l ,  1 9 5 8 , 1 7 2  X .Y ,S .2 d  
S 5 0 , 1 0  M isc .2 d  3 1 1 .

W h e r e  tw o  o r  m o re  p e rs o n s  p e r is h  
in  a  c om m on  n c c id e n t , o r  o th e rw is e  
u n d e r  c ir c u m s ta n c e s  w h e re  p o s i t iv e  
c re d ib le  e v id e n c e  o t h e r  th a n  a  m e re  
fa c t u a l in fe re n c e  hn sed  o n  th e  p h y ­
s iq u e  o f  o n e  b e in g  s u p e r io r  to  t h a t  o f  
th e  o th e r ,  o r  o th e rs ,  is  la c k in g , f o rm ­
e r  M c K in n e y ’s  D e c e d e n t E s t a t e  L a w . 
§ 8 9  [n o w  M c K in n e y 's  E I ’ T L  8 2 - 1 .0 ) ,  
c o n t r o ls  a b s o lu t e ly ,  to  th e  e f f e c t  th a t

th e  p r o p e r t y  o f  e a ch  p e rs o n  s h a l l  be 
d is p o se d  o f  a s  i f ,  b e tw een  o r  am o n g  
p e rs o n s  in  q u e s t io n , s u ch  p e r s o n  h a d  
been  th e  s u r v i v o r .  I n  re  D i B e l la 's  
E s ta te , 1 9 5 3 ,1 2 5  X .Y .S .Q d  7 5 5 .

W h e r e  h u s b a n d  a n d  w i fe  d ie d  u n ­
d e r  c ir c u m s ta n c e s  w h ic h  w o u ld  m a k e  
th e  o r d e r  in  w h ic h  th e y  d ie d  d i f f i ­
c u lt ,  i f  n o t  im p o s s ib le , o f  p r o o f ,  a n d  
th e  p a r e n t s  o f  h u s b a n d  f i le d  a  p e t i ­
t io n  f o r  le t t e r s  o f  a d m in is t r a t io n  a s  
h u s b a n d 's  o n ly  d is t r ib u t e e s , th e  m o th ­
e r  o f  w i fe ,  w h o  p a id  f o r  w i fe 's  f u n e r ­
a l  e x p en s e s , w a s  e n t i t le d  to  r e im ­
b u rs e m e n t f r o m  h u s b a n d 's  e s ta te . In  
r e  L a n e ’s  E s t a t e ,  1 9 5 0 , 1 0 2  N .Y .S . ’J d  
3 3 3 . 1 9 9  M isc . 3 3 .

W h e r e  h u s b a n d  a n d  w i fe  m e t th e i r  
d e a th s  a c c id e n ta l ly  in  th e i r  h om e  
f r o m  g a s  a s p h y x ia t io n ,  a n d  th e r e  
w a s  n o  s h ow in g  w h ic h  o f  th e  tw o  
d ie d  f i r s t ,  p r o p e r t y  o f  h u s b a n d  w o u ld  
be d is p o se d  o f  a s  i f  h e  h a d  s u r v iv e d  
h is  w i fe ,  a n d  th e  w i fe 's  p r o p e r t y  
w o u ld  be  d is p o se d  o f  a s  i f  s h e  h a d  
s u rv iv e d  h u s b a n d , a n d  t h e r e f o r e  th e  
b r o t h e r  o f  th e  w i fe  h a d  n o  in t e r e s t  
in  th e  p r o p e r t y  o f  th e  d e c e a se d  h u s ­
b a n d  a n d  w a s  w ith o u t  s ta n d in g  to  a t ­
ta c k  a p p o in tm en t , o f  p u b lic  a d m in is ­
t r a t o r  to  a d m in is t r a t e  d e c ea sed  h u s ­
b a n d 's  e s ta te . In  r e  G e r a s i in o f f ' s  E s ­
ta te , 19 50 , 9 0  N .Y .S . ’J d  1 4 2 .

W h e re  c o m p la in t  a lle g e d  th a t  
m o th e r  a n d  s on  i l ie i l b y  a s p h y x ia t io n  
a s  r e s u lt  o f  s u ic id e  a n d  h om ic id e  
c om m itte d  b y  m o th e r , a n d  i t  c o u ld  
n o t  he d e te rm in e d  t h a t  m o th e r  a n d  
s on  d ie d  o th e rw is e  th a n  s im u lt a n e ­
o u s ly ,  a n d  m o t h e r ’ s  w i l l  l e f t  e n t i r e  
e s ta te  to  h e r  s o n  a n d  m a d e  n o  o t h e r  
p r o v is io n  in  e v e n t o f  f a i lu r e  o f  s on  
to  s u r v iv e  m o th e r , u n d e r  th is  s e c t io n , 
t e s t a m e n t a r y  g i f t  to  s o n  la p s e d  a n d  
f o r  p u rp o s e s  o f  d is t r ib u t io n  o f  h e r  
e s ta te , th e  m o th e r  d ie d  in t e s ta te . In  
r e  M e y e r 's  E s ta te , 1 9 3 0 , 9 4  N .Y .S .2 d  
0 2 0 , 2 7 0  A p p .D iv . 9 7 2 .

W h e r e  h u s b a n d  a n d  w i fe  d ie d  o n  
s am e  d a y  f r o m  n a t u r a l  c a u se s  a n d  
th e re  w a s  n o  e v id e n c e  to  e s t a b lis h  
w h e th e r  h u s b a n d  s u r v iv e d  o r  p re d e ­
ceased  h is  w i fe ,  h u s b a n d 's  e s t a te  w a s  
re q u i re d  to  lie  d i s t r ib u t e d  a s  i f  h e  
h a d  s u r v iv e d  h is  w i fe .  In  re  D u n ­
h am 's  W i l l .  1 9 4 7 , 0 9  N .Y .S .2 d  5 7 2 , 1SS 
M isc . 1 0 2 0 .

564
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P r o v is io n  in  h u s b a n d 's  w i l l  w h ic h  
t o t a l ly  d is in h e r i t e d  w i fe  i f  th e y  b o th  
d ie d  a t  o r  a b o u t th e  s am e  t im e  a s  
th e  r e s u lt  o f  a  c om m on  d is a s t e r  w a s  
v a l id  e v en  i f  w i fe  s u rv iv e d  b y  1 3  o r  
14 m in u te s  fo l lo w in g  a u to m o b i le  a c c i­
d e n t a n d  d id  n o t c o n se n t to  th e  w i l l .  
In  r e  M e s se n g e r 's  E s t a t e ,  1 0 7 2 , 4 9 4  
P .2 d  1 1 0 7 , 2 0S  K a n .  70.1.

T h is  A c t  w a s  n o t  a p p lic a b le  in  de ­
te rm in a t io n  o f  w h e th e r  w om an  w h o se  
h u s b a n d  a n d  d a u g h te r  w e re  b o th  
k i l le d  in  v e h ic le  a c c id e n t b ou n d  to  
h a v e  re s u lt e d  f r o m  h u s b a n d ’s n e g li­
gence w a s  e n t i t le d  to  e n t i r e  re c o v e r y  
r a t h e r  th a n  m o ie ty  s in c e  it  d e a lt  
w ith  t i t le  to  o r  d e v o lu t io n  o f  p r o p e r ­
ty  a s  d is t in g u is h e d  f r o m  s t a t u t o r y  
r ig h t  to  r e c o v e r  f o r  w r o n g fu l d e a th , 
h u t r e s o r t  to  c o n im o n - la w  ru le  t h a t  
th e r e  is  n o  p re s u m p t io n  o f  s u r v i v o r ­
s h ip  w a s  re q u i r e d . M c C a llu m  v . 
H a r r i s ,  K y .1 9 0 4 ,  3 7 9  S .W .'Jd  4 3 8 .

W h e r e  t e s t a t o r s  d id  n o t  d ie  s im u l­
ta n e o u s ly , p ro v is io n s  o f  w i l l  g o v e rn ­
in g  d is p o s i t io n  o f  e s t a te  in  e v e n t o f  
s im u lt a n e o u s  d e a t li  n e v e r  b ecam e  o p ­
e r a t iv e .  S u t t o n  v . S a l le y ,  F la .A p p . 
1979 , 3 7 0  S o .2 d  4 2 5 , c e r t i o r a r i  d e n ie d  
3S1 S o .2 d  7 0 9 .

W h e re  w i l l  s e t u p  a  t r u s t  a n d  p r o ­
v id e d  th a t  in c om e  s h o u ld  lie  p a id  to  
l i f e  te n a n t  a n d  u p on  h e r  d e a th  c o r ­
p u s  s h o u ld  b o  d iv id e d  am o n g  c e r ta in  
re m a in d e rm e n , a s  n c la s s , w h o  s u r ­
v iv e d  th e  l i f e  te n a n t ,  e s t a te  o f  r e ­
m a in d e rm a n  w h o  d ie d  w ith  th e  l i f e  
t e n a n t  In  a  c om m on  n lr p ln n e  d is a s ­
t e r .  th e r e  b e in g  n o  p r o o f  t h a t  th e y  
d ie d  o th e r  th a n  s im u lt a n e o u s ly ,  
s h a r e d  e q u a l ly  w i th  o t h e r  r e m a in d e r ­
m a n  in  th e  c o rp u s  o f  th e  t r u s t  u n d e r  
s ta tu t e . M iu m a  P o u c h  F i r s t  N a t . 
B a n k  v . M ia m i B e n c h  F i r s t  N a t . 
B a n k ,  1 9 3 1 , 5 2  S o .2 d  S93 .

8. Estate taxes 
T h is  A c t w a s  n o t a p p lic a b le  f o r  

p u rp o s e  o f  d e te rm in in g  w h e th e r  c o r ­
p u s  o f  in t e r  v iv o s  t r u s t  c re a te d  by  
l iu sb n n d  f o r  w i fe 's  lie n o l' i t  b e fo re  e f ­
fe c t iv e  d a te  o f  a c t  s h o u ld  he in c lu d ed  
in  w ife 's  t a x a b le  e s ta te . In  re  C o n ­
o v e r ’ s  E s t a t e , 1 9 6 5 . 2 0 9  N .Y .S .2 d  0 1 8 , 
4 0  M ise .'Jd  3 3 0 .

9 . Burden o f  proof
P a r t y  w h o s e  c la im  Is  d e p e n d en t on  

s u r v iv o r s h ip  lin s  b u rd e n  o f  p r o v in g  
th e  fa c t  b y  p re p o n d e ra n c e  o f  th e  e v i ­
d en ce . In  re  S c h m id t 's  E s ta te . 1 0 0 8 , 
0 7  C a l . l t p t r .  8 4 7 , 201 C a l.A p p .2 d  2 0 2 .

W h e re  tw o  p e rs o n s  d ie  in  c om m on  
d is a s t e r ,  th e r e  is  n o  p re s u m p t io n  a s  to  
w h ic h  p e rs o n  s u rv iv e d , a n d  n o  p r e ­
s u m p t io n  th a t  d e a th s  w e re  s im u lt a ­
n e o u s , a n d  b u rd e n  o f  p r o o f  is  o n  p a r ­
t y  c la im in g  s u r v iv o r s h ip  to  e s t a b lis h  
i t  a s  fa c t  o r  b y  e v id e n c e  w h ic h  f a i r l y  
w a r r a n t s  in fe re n c e  o f  s u r v iv o r s h ip .  
M a t t e r  o f  R a u s c h 's  E s ta te s , 1979 , 4 2 0  
X .Y .S .2 d  1 8 1 , 1 0 0  M is e .2 i l 8 1 7 .

I n  c a s e  o f  d e a th  f r o m  c om m on  d is ­
a s t e r ,  th e r e  is  n o  p re s u m p t io n  a s  to  
w h o  s u r v iv e d  n o r  a n y  p re s u m p t io n  
th a t  d e a th s  w e re  s im u lta n e o u s , b u t 
b u rd e n  o f  p r o o f  is  on  p a r t y  a s s e r t in g  
s u r v iv o r s h ip  to  e s t a b lis h  it a s  a  fa c t  
o r  a t  le a s t  b y  e v id e n c e  w h ic h  w o u ld  
f a i r l y  w a r r a n t  in fe re n c e  o f  s u r v i v o r ­
s h ip . In  re  S p a t a fo r a ' s  E s ta te , 19 02 , 
2 2 9  N .Y „S .2 d  0 0 1 , 3 5  M ise .'Jd  128 .

P a r t y  a s s e r t in g  th a t  w i fe ,  w h o  w a s  
k i l le d  in  a  c om m on  d is a s t e r  w i th  h e r  
h u s b a n d , s u rv iv e d  h e r  h u s b a n d , h ad  
b u rd e n  o f  p r o v in g  s u r v iv a l b y  w i fe .  
In  re  D u k s z tn 's  E s ta te , 1 9 4 8 , 8 7  N .Y . 
S .2 d  2 4 5 , 193  M isc . 721). re v e rs e d  on  
o t h e r  g ro u n d s  9 0  N .Y .S .'Jd  0 8 6 , 2 7 5  
A p p .D iv . 9 1 5 , r e a rg u m e n t  d e n ie d  9 2  
X .Y ,S .2 d  3 1 0 , 2 7 5  A p p .D iv . 10 35 .

U n d e r  t i l l s  s e c t io n  w h e n e v e r p r o o f  
is  la c k in g  t h a t  u s p e c i f ic  p e rs o n  s u r ­
v iv e d , c o u r t  d e em s th a t  a l l  d ie d  in  
s am e  In s t a n t  a n d  b u rd e n  o f  p r o o f  
f a l l s  on  p a r t ie s  w h o se  c la im  is  d e ­
p e n d e n t on  s u r v iv o r s h ip  to  e s t a b lis h  
th a t  fa c t  a n d  s u f f i c i e n t  e v id e n c e  is  
e v id e n c e  t h a t  s a t i s f i e s  an  u n p r e ju ­
d ic ed  m in d . In  re  C ru s o n 's  E s ta te , 
1 9 3 0 , 2 2 1  P .2 d  S 9 2 ,1 S 9  O r . 5 3 7 .

In  a b sen ce  o f  le g is la t io n  th e r e  is  
n o  p re s u m p t io n  o f  s u r v iv o r s h ip ,  a n d  
n on e  o f  s im u lt a n e o u s  d e a th  h u t  w h en  
a  s h ow in g  is  m a d e  t h a t  d e c ed en ts  
p e r is h e d  in  a  c om m on  d is a s t e r ,  s u r v i ­
v o r s h ip  w i l l  lie  d e em ed  u n a s c o r rn in n - 
h le , in  a b se n c e  o f  s u f f i c ie n t  e v id e n c e  
s h ow in g  t lu i t  o n e  o f  th em  o u t l iv e d  
th e  o t h e r  o r  o th e r s  n nd  b u rd e n  o f  
p r o o f  f u l l s  o n  p a r t y  w h o se  c la im  is 
d e p e n d en t on  s u r v iv o r s h ip  to  e s t a b ­
li s h  th a t  fa c t .  Id .
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In  p ro c e e d in g  b y  s ta te  to  e sc h e a t 
e s t a te  o f  d e c ea sed  w o n m n  w h o  w a s  
k i l le d  a lo n g  w ith  h e r  h u s b a n d  in  a u ­
to m o b i le  a c c id e n t , b u rd e n  o f  p ro v in g  
t h a t  h u s b a n d  s u r v iv e d  re s te d  on  p a r ­
t ie s  c la im in g  a s  le g a l h e i r s  o f  h u s ­
b a n d . I d .

U n d e r  th e  S im u lt a n e o u s  D e a th  A c t. 
th e  b u rd e n  o f  p r o o f  f a l l s  u p on  th e  
p n r t y  w h o s e  c la im  is  d e p e n d en t u p on  
s u r v iv o r s h ip .  M a t t e r  o f  V lv ia n o 's  
E s t a t e , M c .A p p .1 9 S l, (124 S .W .'Jd  130 .

O n  p e t i t io n  to  d e te rm in e  o r d e r  o f  
d e a th , i t  w a s  p o s i t io n  o f  w i fe ’ s  e s ta te  
th a t  w i fe  s u rv iv e d  h e r  h u s b a n d  a n d . 
th u s , w i fe 's  e s t a te  h a d  d ie  b u rd e n  to  
e s t a b lis h  s am e . Id .

10. E v id e n c e  o f s u r v i v a l— A p p lic a ­
b i l i t y  o f  s ta tu t e

P r o v is io n  in  G e o rg ia  S im u lt a n e o u s  
D e a th  A c t t h a t  s t a tu t e  w i l l  a p p ly  i f  
th e r e  is  n o t  s u f f i c ie n t  p r o o f  t h a t  p a r ­
t ie s  h a v e  d ie d  o th e rw is e  th a n  s im u l­
t a n e o u s ly  d o e s  n o t  r e n u i r e  p r o o f  t h a t  
th e  p a r t ie s  a c t u a l ly  d ie d  a t  th e  s am e  
in s t a n t :  r n t h e r  th e  s t a t u t e  a p p lie s  in 
a l l  e a s e s  o f  c om m on  d is a s t e r  w h e re  it  
is  im p o s s ib le  to  p ro v e  w h ic h  o f  th e  
p a r t ie s  d ie d  f i r s t .  W ie n 's  E s t a t e  v. 
C . I .  R . , C .A .G n .1 9 7 1 , 441  F .2U  3 2 .

T h e  U n i f o rm  S im u lt a n e o u s  D e a th  
A c t  is  in a p p l ic a b le  i f  th e r e  is  e v i ­
d en ce  a s  to  w h ic h  o f  th e  p a r t ie s  s u r ­
v iv e d  th e  o t h e r  o r  i f  th e r e  a re  p a r t ic ­
u la r  c ir c u m s ta n c e s  f r o m  w h ic h  th e  
fn c t  o f  s u r v iv o r s h ip  m a y  lie  in f e r r e d .  
I n  re  E s t a t e  o f  S c h m id t , 1 0 0 8 , G7 
C a l .R p t r .  8 4 7 , 2G1 C n l.A p p .2 d  2G2.

I f  th e r e  i s  a n y  s u f f i c i e n t  e v id e n c e  
th a t  e i t h e r  p a r t y  s u r v iv e d  o t h e r  e v en  
w h e n  d e n th s  o c c u r  a t  s u b s t a n t ia l ly  
th e  s am e  t im e , th e  U n i f o rm  S im n ltn *  
n e o n s  D e a t l i  A c t is  in a p p l ic a b le  a n d  
th e  q u e s t io n  o f  s u r v i v o r s h ip  m u s t lie  
d e te rm in e d  a s  a n y  o th e r  fn c t .  Id .

I f  b u rd e n  o f  p ro v in g  s u r v iv o r s h ip  
is  m e t , s u r v i v a l  b y  o n e  sec o n d  is  
e n o u g h  to  m a k e  th e  U n i f o rm  S im u l­
ta n e o u s  D e a t l i  A c t  in a p p lic a b le .  Id .

I f  th e r e  is  a n y  s u f f i c i e n t  e v id e n c e  
t h a t  e i t h e r  p a r t y  s u r v iv e d  o th e r ,  
e v e n  w h e n  d e n th s  o c c u r  n t  s u b s t a n ­
t i a l l y  th e  s am e  t im e , U n i f o rm  S i ­
m u lt a n e o u s  D e n t i l A c t is  in a p p l i ­
c a b le , a n d  q u e s t io n  o f  s u r v iv o r s h ip
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m u s t lie  d e te rm in e d  a s  a n y  o th e r  
fa c t .  I n  re  R o w le y ’s  E s t a t e , 11107, 0 5  
C n l . I t p t r .  139 , 2 5 7  C a l.A p p .2 d  32 4 .

In  v iew  o f  s a t i s f a c t o r y  p r o o f  th a t  
h u s b a n d  p re d e c e a se d  w i fe  b y  a b o u t 
f i v e  m in u te s , th o u g h  b o th  d ie d  o f  in ­
ju r i e s  s u s ta in e d  in  c om m on  a c c id e n t , 
U n i f o rm  S im u lt a n e o u s  D e a th  A c t 
w a s  n o t  a p p lic a b le  t o  g o v e rn  d i s t r i ­
b u t io n  o f  t h o i r  a s s e ts . M a t te r  o f  
R a u s c h 's  E s t a t e s ,  19 79 , 4 2 9  N .Y .S . ’Jd  
181 , 1 0 0  M lso .2 d  8 17 .

T h e  U n i f o rm  S im u lt a n e o u s  D e a t l i  
A c t w o u ld  lie  re n d e re d  a lm o s t  u s e le s s  
b y  p r o f f e r e d  l i t e r a l  in t e rp r e t a t io n  o f  
A c t  th a t  u n le s s  e v id e n c e  s u p p o r t s  
c o n c lu s io n  t h a t  d e c ed en ts  e x p ir e d  a t  
s am e  in s ta n t .  A c t d o e s  not. a p p ly  
a n d  c o u r t  m u s t  d e te rm in e  w h ic h  one - 
s u rv iv e d  o th e r ,  n o  m a t t e r  h ow  d i f f i ­
c u lt  th e  tu s k , a n d  su ch  l i t e r a l  in t e r ­
p r e t a t io n  lia s  n o t  been  a d o p te d  b y  
O re g o n  c o u r t ,  o r  by  m a jo r i t y  o f  
c o u r t s ,  b u t , r a t t ie r .  A c t l i a s  been  c o n ­
s t ru e d  to  m e a n  th a t  i f  i t  c a n n o t lie 
d e te rm in e d  b y  s u f f i c ie n t  e v id e n c e  
w h ic h  d e c ed en t d ie d  f i r s t ,  A c t  b e ­
c om es a p p lic a b le . M a t t e r  o f  C a m p ­
b e ll 's  E s t a t e .  19 82 , (141 l \ 2 d  G10. n il 
O r .A p p . 2 2 2 , re v ie w  d e n ie d  G51 l ’ .2d  
1 43 , 2 9 3  O r . 14G.

T i l l s  A c t is  n o t  a p p lic a b le  w h e re  
th e r e  is  s u f f i c i e n t  e v id e n c e  th a t  th e  
p e rs o n s  c o n c e rn e d  h a d  d ie d  o th e rw is e  
th a n  s im u lt a n e o u s ly .  U n i te d  T r u s t  
C o . v . P y k e ,  19G7, 4 2 7  I \ 2 d  G7, 1 99  
K a n .  1.

W h e r e  th e r e  Is  s u f f i c ie n t  e v id e n c e  
to  d e te rm in e  t h a t  one p a r t y  s u rv iv e d  
n n o th c r ,  th e  S im u lt a n e o u s  D e n t i l 
S t a t u t e  a n d  s t a t u t e  c o n c e rn in g  d i s t r i ­
b u t io n  o f  p r o p e r t y  o f  jo i n t  te n a n ts  o r  
te n a n ts  b y  th e  e n t i r e t y ,  a r e  n o t a p ­
p lic a b le .  In  rc  D a v e n p o r t ’s  E s ta te s , 
1 9 5 8 , 3 2 3  P .2 d  0 1 1 , 7 9  Id a h o  5 4 8 .

T i l l s  s e c t io n  is  in a p p l ic a b le  i f  th e re  
is  e v id e n c e  a s  to  w h ic h  p a r t y  s u r ­
v iv e d  th e  o t h e r  o r  i f  th e r e  a re  p a r t ic ­
u la r  c ir c u m s ta n c e s  f r o m  w h ic h  fa c t  
o f  s u r v iv o r s h ip  m a y  lie  in f e r r e d .  
S a u e r s  v . S t o lz ,  1 9 5 0 , 2 1 8  P .2 d  7 4 1 , 
121 C o lo . 4 5 0 .

S u r v i v a l  b y  o n e  sec on d  w o u ld  be 
e n o u g h  to  m a k e  S im u lt a n e o u s  D e a t l i  
A c t in a p p lic a b le . M n t t e r  o f  V iv i -
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SIMULTANEOUS DEATH
an o 's  E s t a t e . M o .A p p . lO S l, 0 2 4  SA Y . 
2 d  130 .

W h e r e  h u s b a n d  a n d  w i fe  re c e iv e d  
f a t a l  in ju r i e s  in  s am e  a c c id e n t  b u t 
w i fe ,  a lt h o u g h  n e v e r  r e g a in in g  eon - 
-•e inusness. d id  n o t  ( l ie  u n t i l  1 7  d a y s  
la t e r ,  A r k .S t a t s .  S 0 1 - 1 2 4  e t  soq . r e ­
la t in g  to  d is p o s i t io n  o f  p r o p e r t y  
w h e n  d e v o lu t io n  d e p en d s  u p on  p r in r -  
t y  o f  d e a t li  a n d  th e r e  is  n o  e v id e n c e  
th a t  p e rs o n s  h a v e  d ie d  o th e rw is e  
th a n  s im u lt a n e o u s ly  
li le . S m ith  v . S m ith .
2 d  2 7 5 . 2 2 9  A r k .  5 7 9 .

w a s  iu u p p lic a -  
1 95S , 3 1 7  SA W

11. -------- A d m is s ib i l i t y
Q u e s t io n  o f  c o r o n e r ’ s  q u a l i f i c a t i o n  

to  e x p re s s  h is  o p in io n s  o n  is s u e  
w h e th e r  o n e  o f  tw o  p e rs o n s  w h o  d ie d  
a t  a p p r o x im a t e ly  th e  s am e  t im e  h ad  
s u rv iv e d  th e  o t h e r  w a s  f o r  t r i a l  
c o u r t ' s  d e te rm in a t io n  in  p ro c e e d in g , 
u n d e r  U n i fo rm  S im u lt a n e o u s  D e a t l i  
A c t , f o r  d e te rm in a t io n  th a t  th e re  w a s  
no  s u f f i c i e n t  e v id e n c e  th a t  th e  tw o  
p e rs o n s  h ud  d ie d  o th e rw is e  th a n  s i ­
m u lt a n e o u s ly .  I n  r e  I t o w le y 's  E s ­
ta te , 1 9 0 7 , 0 5  C n l .R p t r ,  1 3 9 , 2 5 7  C a l .  
A  pp .2 d  3 24 .

In  p ro c e e d in g  b y  s ta te  t o  e sc h e a t 
e s t a te  o f  d e c ea sed  w o m a n  w h o  w a s  
k i l le d ,  a lo n g  w i th  h e r  h u s b a n d , in  a u ­
to m o b i le  a c c id e n t , d e u tb  c e r t i f i c a t e s  
s ig n e d  b y  c o u n ty  c o ro n e r  s h ow in g  
th a t  d e a th s  o f  d e c ea sed  a n d  h e r  h u s ­
b a n d  o c c u r re d  s y n c h ro n o u s ly ,  c o n s t i­
tu te d  m a t e r i a l e v id e n c e  a n d  w e re  a d ­
m is s ib le  to  e s t a b lis h  th a t  d e a th s  w e re  
c o n c u r re n t .  I n  re  C ru s o n 's  E s t a t e , 
1 9 5 0 , 2 2 1  P .2 d  S 9 2 ,1 S 9  O r . 5 3 7 .

In  p ro c e e d in g  b y  s ta te  t o  e s c h e a t 
e s t a te  o f  d e c ea sed  w om an  w h o  w a s  
k i l le d ,  a lo n g  w ith  h e r  h u s b a n d  in  a u ­
to m o b i le  a c c id e n t , w h e re  m o r t ic ia n  
g a v e  a l l  d a t a  a n d  fa c t s  lie  b a d  a s  to  
a p p e a ra n c e  a n d  in ju r i e s  o f  d e c ea sed  
p a r t ie s  a t  t im e  th e y  w e re  d is c o v e re d  
a f t e r  a c c id e n t , h is  o p in io n  a s  to  
w h ic h  o f  th e  p a r t ie s  s u rv iv e d  th e  
o t h e r  w a s  in a d m is s ib le . Id .

12.  S u f f ic ie n c y
T h e  p re s u m p t io n  o f  s im u lt a n e o u s  

d e n t i l c re a te d  b y  th e  U n i f o rm  S im u l­
ta n e o u s  D e n t i l A c t w n s  n o t  in te n d ed  
to  t a k e  th e  p la c e  o f  c om p e te n t , p o s i­
t iv e  a n d  d ir e c t  e v id e n c e , a n d  th e  fa c t
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o f  s u r v iv o r s h ip  re q u i r e s  no  h ig h e r  
d e g re e  o f  p r o o f  th .u i a n y  o th e r  fa c t  
in  th e  e a se . In  r e  E s t a t e  o f  S c h m id t , 
190S , 0 7  C’a l . I t p t r .  S 47 . 2 0 1  fa l .A p p .2 d  
202.

F in d in g  th a t  w i fe  w h o  d ie d  in  
s am e  a u to m o b i le  c ru s h  a s  h u sb an d  
d ie d  o f  b a s a l s k u l l  f r a c t u r e  a n d  s u r ­
v iv e d  h u s b a n d  b y  10 to  15  m in u te s  
w a s  s u p p o r te d  b y  e v id e n c e , in c lu d in g  
e y ew itn e s s  te s t im o n y  th a t  w i fe  w a s  
b le e d in g  e x te n s iv e ly  f r o m  h e r  c a r s  
f o r  a  p e r io d  o f  t im e  a f t e r  th e  a c c id e n t 
a n d  b re a th e d , g a sp ed  a n d  m oan ed  
w h ich  a c t io n s  s on ic  e x p e r t s  in t e r p r e t ­
e d  a s  s ig n s  o f  l i f e  a s  o p p o sed  to  p o s t  
m o r te m  re a c t io n s . Id ,

F a c t  t h a t  d e a th s  o c c u r  s u b s t a n t ia l­
ly  o r  a p p ro x im a t e ly  a t  s am e  t im e  
d o e s  n o t  m a k e  th e  d e a th  s im u lt a n e ­
o u s  u n d e r  U n i f o rm  S im u lt a n e o u s  
D e a th  A c t . In  re  R o w le y 's  E s ta te , 
19 07 , 0 5  t ’ a l .R p t r .  139 , 2 5 7  C n l.A p p ,2 d  
3 24 .

T h e  w o rd s  " s u f f i c i e n t  e v id e n c e "  n s  
u sed  in  th is  A c t m ean  p re p o n d e ra n c e  
o f  th e  e v id e n c e . E s t a t e  o f  .M o ran , 
1 97S , 2 4  111.Dec. 3 1 2 , 3 S 5  W E .2d  7 9 . 
0 7  I I I .A p p .3 i l 5 7 0 , a f f i rm e d  2  I I I .D e e . 
3 4 9 , 3 9 5  X .K .2 d  5 7 9 , 77  111.2(1 147.

E v id e n c e  t h a t  w i fe  o f  a d m in is t r a ­
t o r  a n d  h e r  p a re n t s  d ie d  w h en  a n  
a i r p la n e  in  w h ic h  th e y  w e re  p a s s e n ­
g e rs  c ra s h e d  a t  sp eed  o f  1 7 5  m i le s  
t ie r h o u r  in t o  a m o u n tn in s id e , a n d  
th a t  d e a th  o f  w i fe  w a s  d u e  to  th e  
" d ism e m b e rm e n t  a n d  d e s t ru c t io n  o f  
(h e r )  s k u l l  a n d  b o d y ,"  h e r  h e a d  h a v ­
in g  been  c ru s h e d  a n d  h e r b o d y  to r n  
in  h a l f  b y  th e  fo r c e  o f  th e  c ra s h , w a s  
s u f f i c ie n t  to  s u p p o r t  f in d in g  th a t  
w i fe  a n d  h e r  p a r e n t s  d ie d  in s ta n t a ­
n e o u s ly  a n d  s im u lt a n e o u s ly .  O lin s li i  
v . l i la n e tm rd ,  1 974  , 3 1 4  X .E .2 d  8 9 7 . 2  

M nss .A p p . SOS.
T h e re  is  n o  p re s u m p t io n  w hen  p e r ­

s o n s  d ie  in  c om m on  d is a s t e r  t h a t  b y  
re a s o n  o f  s e x  o r  p h y s ic a l c o n d it io n , 
o n e  p e rs o n  s u rv iv e d  a n o th e r .  In  re  
it iic c i's  W i l l ,  1 9 US, 2 9 3  X .Y .S .1M  0 9 4 . 
5 7  M ise .2d  1 0 0 1 .

W lte r e  m o th e r  a n d  d a u g h te r  p e r ­
is h e d  in  c om m on  a c c id e n t , fa c t  t h a t  
d a u g h te r  w a s  y o u n g e r  a n d  in b e t te r  
p h y s ic a l h e a lt h  th a n  h e r  m o th e r  w a s  
i r r e le v a n t  In  d e te rm in in g  q u e s t io n  o f
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s u r v iv o r s h ip  b e tw een  m o th e r  n m l 
d a u g h te r  in  a b sen ce  o f  o t h e r  e v i ­
d en ce . I n  r e  D i  B e l la ' s  E s t a t e . 1 9 3 3 . 
1 2 5  X .Y .S .2 d  7 35 .

In  p ro c e e d in g  f o r  re v o c a t io n  o f  l e t ­
t e r s  o f  a d m in is t r a t io n ,  e v id e n c e  o f  
a t t e n d in g  p h y s ic ia n  w a s  s u f f i c ie n t  to  
e s t a b lis h  t h a t  w i fe  s u r v iv e d  h e r  h u s ­
b a n d  b y  a p p r o x im a t e ly  o n e  h o u r . In  
r e  I t o s e ’s  E s ta te , 1 9 5 1 . 1 0 6  X .Y .S .2 d  
2 3 5 , 201 M isc . 4 7 0 .

N o  p h y s ic a l c o n d it io n  su ch  a s  s o x , 
r e ln t iv e  a g e s  o r  p h y s iq u e s , o r  c irc u m - 
s tu n c e  th a t  o n e  o f  tw o  p e rs o n s  w h o s e  
s u r v iv o r s h ip  o f  o t h e r  is  in  q u e s t io n  
w a s  s u f f e r in g  f r o m  s om e  m a la d y  o r  
a n y  o t h e r  p h y s ic a l c o n d it io n  w h ic h , 
lo g ic a l ly ,  m ig h t  seem  to  b e  a b a s is  o f  
p r o b a b i l i t y  in  r e la t io n  to  s u r v i v o r ­
s h ip , can  lie  c o n s id e re d  a s  c o n s t i t u t ­
in g  b a s is  o f  p re s u m p t io n  th a t  p h y s i ­
c a l ly  s u p e r io r  p e rs o n  s u rv iv e d  tin? 
o th e r .  In  re  D i  B e l la ' s  E s t a t e , 19 50 , 
ICO X .Y .S .2 d  7 6 3 , 1 9 9  M isc . 8 4 7 , a f ­
f i rm e d  1 0 7  N .Y .S .2 d  9 2 9 , 2 7 9  A p p .D iv . 
(SS9.

U n d e r  th is  s e c t io n  i f  th e r e  is  p r o o f  
b y  p e t i t io n in g  p a r t y  s u f f i c ie n t  to  
s h ow  by a  f a i r  p re p m id e i an ee  o f  e v i ­
d en ce  th u t  o n e  p a r t y  s u r v iv e d  t l ie  
o th e r ,  o n e  sec o n d  w o u ld  lie  s u f f i c ie n t .  
Id .

C o u r t s  w i l l  lo o k  n t  w h o le  c a se  to  
d e te rm in e  w h ic h  o f  tw o  v ic t im s  o f  a 
c om m on  d is a s t e r  s u r v iv e d , i f  th e r e  
a r e  c ir c u m s ta n c e s  te n d in g  to  p ro v e  
s u r v iv o r s h ip ,  b u t  c o u r t  w i l l  n o t  a t ­
t e m p t  to  s o lv e  q u e s t io n  i f  o n ly  th e  
fa c t  o f  d e a t l i  b y  c om m on  d is a s t e r  a p ­
p e a rs . I n  r e  D u k s z t a 's  E s t a t e ,  1 9 4 8 , 
8 7  N .Y .S .2 d  2 4 3 , 1 9 3  M isc . 7 2 0 , r e ­
v e rs e d  o n  o t h e r  g ro u n d s  9 0  N .Y .S :2 d  
6 8 6 , 2 7 5  A p p .D iv . 9 1 5 , re a rg u m e n t  d e ­
n ie d  9 2  N ,Y .S .2 d  3 1 0 , 2 7 5  A p p .D iv . 
1 0 3 5 .

In  p ro c e e d in g  b y  s t a t e  to  e sc b e n t 
e s t a t e  o f  d e c e a se d  w om an  w h o  w a s  
k i l le d  a lo n g  w ith  h e r  h u sb n n d  in  a u ­
t o m o b i le  a c c id e n t , e v id e n c e  w a s  in ­
s u f f i c i e n t  t o  e s t a b lis h  w h ic h , i f  e i ­
th e r ,  o f  th e  p a r t ie s  s u r v iv e d  th e  o t h ­
e r ,  a n d  e s t a te  o f  w i fe  w o u ld  lie  t r e a t ­
ed  a s  th o u g h  sh e  s u rv iv e d  a n d  e s ­
c h e a t  to  s ta te . In  re  C ru s o n 's  E s t a t e , 
1 9 5 0 , 2 2 1  P .2 d  8 9 2 , ISO  O r . 5 3 7 .

T h e  p re s u m p t io n  u n d e r  t h i s  s e c t io n  
o f  s im u lt a n e o u s  d e a th  c o u ld  n o t  be

§ 1
Noto 12

in v o k e d  w h o re  tw o  la y  w itn e s s e s  te s ­
t i f i e d  w i th o u t  c o n t r a d ic t io n  o r  im ­
p e a c h m e n t t h a t  a f t e r  a u to m o b i le  a c ­
c id e n t  w i f e ’ s  b o d y  w a s  tw is te d  a n d  
s h ow e d  n o  h e a r tb e a t ,  w h i le  h u sb an d 's  
h e a r tb e a t  w a s  p e rc e p t ib le  a n d  h e  w a s  
b le e d in g  in  s p u r t s .  S a i le r s  v . S t o lz ,  
1 9 5 0 . 21S  I ’ .L'd 7 4 1 . 121  C o lo . 4 3 6 .

S im u lt a n e o u s  D e a th  A c t d o e s  n o t 
a p p ly  i f  T he re  is  a n y  s u f f i c ie n t  e v i­
d en c e  th a t  o n e  jo i n t  t e n a n t  o u t l iv e d  
th e  o th e r .  M a t t e r  o f  Y iv ia n o 's  E s ­
t a t e . M o .A p p .1 9 8 1 , 0 2 4  S .\V .2 d  130 .

D e a th  c e r t i f i c a t e s  in d ic a t in g  s im u l­
ta n e o u s  d e n t i l,  s e v e re  n a tu r e  o f  c o l l i ­
s io n , a n d  t e s t im o n y  o f  em e rg e n c y  
p e rs o n n e l w h o  a r r i v e d  a t  th e  scon e  
s h o r t ly  a f t e r  th e  c ra s h , c o n s t itu te d  
s u b s t a n t ia l e v id e n c e  s u p p o r t in g  t r i a l  
c o u r t 's  d e te rm in a t io n  th a t  h u sb n nd  
a n d  w i fe  d ie d  s im u lt a n e o u s ly  iu  a u t o ­
m o b i le  a c c id e n t . Id .

W h e r e  l i f e  p o li c y  p r o v is io n s  c o in ­
c id ed  w ith  p r o v is io n  o f  th is  A c t a n d  
a l l  e v id e n c e  p o in te d  t o w a rd  s im u lt a ­
n e o u s  den  i l l  o f  in s u re d  a n d  b e n e f i ­
c ia r y ,  ' 'a su red  p re s u m a b ly  s u rv iv e d  
h c u c t ic iu ry , in  a b se n c e  o f  p r o o f  to  
c o n t r a r y .  B e lt  v . B a s e r ,  1964 , 3 8 3  S . 
\V .2 d  6 3 7 , 2 3S  A r k .  6 4 4 .

I f  a l l  p a r t ie s  in  a u to m o b i le  c o l l i ­
s io n  e a se  a r e  u n q u e s t io n a b ly  d e a d  b e ­
f o r e  a n y o n e  a r r i v e s  a t  th e  scen e  o r  
o b s e rv e s  a n y  o f  th em  a l i v e ,  i t  w o u ld  
he  n e c e s s a ry  to  r e ly  o n  c i r c u m s t a n ­
t i a l  e v id e n c e  in  o r d e r  to  p ro v e  s u r v i ­
v o r s h ip  a n d  th e y  w o u ld  h a v e  to  h e  
c o n s id e re d  to  h a v e  d ie d  s im u lt a n e o u s ­
ly  u n d e r  th is  s e c t io n . G l o v e  v . D a v ­
is , T e x .1 9 6 2 , 3 6 0  S A V .2 d  9 2 4 , a f f i rm e d  
3 6 0  S .\V .2 d  2 2 7 .

In  c a se  in  w h ic h  e v id e n c e  w a s  
p re s e n te d  w h ic h  in d ic a te d  H in t w i fe  
d ie d  b e fo re  h u sb n n d  b u t  e x p e r t  m e d i­
c a l te s t im o n y  w a s  p re s e n te d  w h ic h  
w o u ld  in d ic a te  t h a t  s u e li e v id e n c e  
w n s  in c o n c lu s iv e , t r i a l  c o u r t  d id  n o t 
e r r  iu  d e te rm in in g  t h a t  h u s b a n d  a n d  
w i fe  d ie d  s im u lt a n e o u s ly  f o r  p u r ­
p o se s  o f  p ro b a te  o f  l l i e i r  re s p e c t iv e  
e s ta te s . In  re  S h in e 's  E s t a t e , E la .  
A p p .1 9 8 0 , 3 8 9  S o .2 d  1 1 9 1 , re v ie w  d e ­
n ie d  3 9 7  S o .2 d  7 7 9 .

T h a t  d e a th s  o c c u r re d  o th e rw is e  
th n n  s im u lt a n e o u s ly  w i th in  m e a n in g  
o f  U n i f o rm  S im u lt a n e o u s  D e a t l i  L a w ,
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SIMULTANEOUS DEATH
m a y  bp e s ta b lis h e d  b y  a  p r e p o n d e r ­
a n c e  o f  th e  e v id e n c e , a n d  i t  is  n o t 
n e c e s s a ry  th a t  th e  s h o w in g  he m ad e  
b y  p r o o f  b e y o n d  r e a s o n a b le  d o u b t . 
D im m e r v . T e s la .  F l a . 10 07 , 201  F o .2 d  
7.73.

D e a t l i  c e r t i f i c a t e s ,  e a ch  o f  w h ic h  
re c ite d  th a t  d e c ed en t n am ed  th e re in  
d ie d  a t  a p p ro x im a t e ly  0 :0 0  a . m . o f  
s am e  m o rn in g , w e re  n o t  p r im a  fa c ie  
e v id e n c e  o f  s im u lta n e o u s  d e a th s  u n ­
d e r  s ta tu t e  m a k in g  d e a th  c e r t i f i c a t e s  
p r im a  fa c ie  e v id e n c e  o f  fa c t s  re c ite d  
th e r e in . Id .

T h o ro u g h n e s s  o r  c om p re h e n s iv e ­
n e ss  o f  e x a m in a t io n  b y  d o c t o r  w h o  
a ttem p te d  lm t  fa i le d  to  f i n d  c a ro t id  
p u ls e  in  n e c k  o f  o n e  v ic t im  o f  a u t o ­
m o b i le  a c c id e n t bu t o b s e rv e d  a n o th e r  
v ic t im  b re a th in g  f o r  a p p ro x im a t e ly  
1.1 m in u te s  t h e r e a f t e r  w en t o n ly  to  
w e ig h t o f  h is  te s t im o n y  t h a t  t h e i r  
d e a th s  w e re  o t h e r  th a n  s im u lt a n e o u s  
a n d  n o t  to  i t s  c om pe ten cy  o r  c r e d ib i l ­
i t y . Id .

13.  Q u e s t i o n s  of  fact
T i l l s  A c t d o e s  n o t  a l t e r  r u le s  o f  e v ­

id e n c e : th e r e  is  n o  p re s u m p t io n  o f  
s u r v iv o r s h ip ,  w h ic h  is  a  fa c t  to  lie  
e s ta b lis h e d  l i k e  a n y  o th e r  f a c t .  E s ­
t a t e  o f  M o ra n , 1 0 7 8 , 2d 111.Dec. 3 12 , 
3 8 5  N \E .2 d  7 0 , 0 7  I l l .A p p .3 d  5 7 0 , a f ­

f i rm e d  3 2  I l l .D e e .  IMP. 3 0 1  .V .E .2d  
5 7 0 . 7 7  1 11.2d 1 4 7 .

W h e re  th e r e  is  a c om m on  d is a s t e r ,  
th e r e  is  n o  p re s u m p t io n  o f  s u r v i v o r ­
s h ip . n o r  is  th e r e  a p re s u m p t io n  th a t  
d e a th  o c c u r re d  s im u lt a n e o u s ly  lm t 
s u r v iv o r s h ip  is  a  fa c t  to  lie e s t a b ­
lis h e d  b y  e v id e n c e  a s  a n y  o t h e r  fa c t . 
In  r e  D i R o l la ' s  E s trA e , 1011 , 1 0 7  N . 
Y .S /J d  0 2 0 . 2 7 0  A p p .D iv . dsp .

T h e  q u e s t io n  w h e th e r  o n e  s u rv iv e s  
a n o th e r  is  t o  he  d e te rm in e d  a s  a m a t ­
t e r  o f  f a c t  b y  e v id e n c e . U n ite d  
T r u s t  C o . v . P y k e ,  1 0 0 7 , 127 l* .2d  0 7 , 
100  K a n .  1.
14, R e v iew

U p o n  is su e  w h e th e r  p e rs o n s  d y in g  
a t a p p r o x im a t e ly  th e  s am e  t im e  h a v e  
d ie d  s im u lt a n e o u s ly ,  f in d in g  o f  s u r v i ­
v o r s h ip  m u s t  be s u s ta in e d  on  a p p e a l 
i f  s u p p o r te d  b y  s u b s t a n t ia l e v id en ce . 
In  re  R o w le y 's  E s t a t e , 1 0 0 7 , 0 1  C a l. 
I t p t r .  1 30 , 2 1 7  C a l .A jip .2 d  3 2 4 .

O n  re v ie w  o f  ji ro c c e d in g , u n d e r 
U n i f o rm  S im u lt a n e o u s  D e a t l i  A c t, f o r  
d e te rm in a t io n  w h e th e r  tw o  jie rs o n s , 
w h o  h ad  d ie d  n t  a p p r o x im a t e ly  th e  
s am e  t im e , h a d  d ie d  o th e rw is e  th a n  
s im u lt a n e o u s ly ,  w h e th e r  m e m lie rs  o f  
re v ie w in g  c o u r t  w o u ld  h a v e  a r r iv e d  
a t  c o n c lu s io n , u s  d id  t r i a l  c o u r t ,  t h a t  
o n e  o f  th e  p e rs o n s  iia d  s u rv iv e d  th e  
o th e r  w o u ld  n o t  he d e c is iv e . Id .

§ 2. Survival of Beneficiaries
If property is so disposed of that the right of a beneficiary to 

succeed to any interest therein is conditional upon his surviving 
another person, and both persons die, and there is no sufficient 
evidence that the two have died otherwise than simultaneously, 
the beneficiary shall be deemed not to have survived. If there is 
no sufficient evidence that two or more beneficiaries have died 
otherwise than simultaneously and property has been disposed of 
in such a way that at the time of their death each of such bene­
ficiaries would have been entitled to the property if he had sur­
vived the others, the property shall be divided into as many 
equal portions as there were such beneficiaries and these por­
tions shall be distributed respectively to tnose who would have 
taken in the event that each of such beneficiaries had survived. 

As amended August 1953.
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Am endm ents

S e c t io n , p r i o r  t o  am e n d m e n t o f  
1 9 3 3 , ro a d  a s  f o l lo w s :  " W h e r e  tw o  
o r  m o re  b e n e f ic ia r ie s  a r e  d e s ig n a te d  
to  t a k e  s u c c e s s iv e ly  b y  re a s o n  o f  s u r ­
v iv o r s h ip  u n d e r  a n o th e r  p e r s o n ’s  d is ­
p o s i t io n  o f  p r o p e r t y  a n d  th e r e  is  n o  
s u f f i c i e n t  e v id e n c e  t h a t  tn e s e  b e n e fi­
c ia r i e s  h a v e  d ie d  o th e rw is e  th a n  s i ­

m u lt a n e o u s ly  th e  p r o p e r t y  th u s  d is ­
p o sed  o f  s h a l l  he d iv id e d  in t o  ns 
m a n y  e q u a l p o r t io n s  a s  th e r e  a re  
su c c e s s iv e  b e n e f ic ia r ie s  a n d  th ese  
p o r t io n s  s h a l l  be  d is t r ib u t e d  re s p e c ­
t i v e ly  to  th o se  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t  t h a t  e a ch  d e s ig n a te d  b e n ­
e f i c i a r y  h a d  s u r v iv e d ."

Ac t i o n  in Ad o p t i n g  J u r i s d i c t i o n s
V a r ia t i o n s  f r o m  O f f i c i a l  T e x t :  

A la b a m a . S e c t io n  r e a d s :  “ W h e re  
tw o  o r  m o re  b e n e f ic ia r ie s  a r e  d e s ig ­
n a te d  to  ta k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r ­
s on 's  d is p o s i t i o n  o f  p r o p e r t y  and  
th e r e  is  n o  s u f f i c ie n t  e v id e n c e  th a t  
th e s e  h e n e f ic in r ie s  h a v e  d ie d  o t h e r ­
w ise  th a n  s im u lt a n e o u s ly ,  th e  p r o p e r ­
t y  t lm s  d is p o se d  o f  .sh a ll be d iv id e d  
In to  a s  m a n y  e q u a l p o r t io n s  a s  th e re  
a r e  su c c e s s iv e  b e n e f ic ia r ie s  a n d  th e se  
p o r t io n s  s h a l l  lie  d i s t r ib u t e d  re s p e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t t h a t  e a c li d e s ig n a te d  b e n ­
e f i c i a r y  h a d  s u r v iv e d ."

C a l i f o r n i a .  S e c t io n  r e n d s : " W h e r e  
tw o  o r  m o re  l i o n e f ie la r le s  a r e  d e s ig ­
n a te d  to  ta k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r ­
s on 's  d is p o s i t io n  o f  p r o p e r t y  an ti 
th e r e  is  n o  s u f f i c i e n t  e v id e n c e  th a t  
th e s e  h e n e f ic in r ie s  h a v e  d ie d  o t h e r ­
w is e  th a n  s im u lt a n e o u s ly  th e  p r o p e r ­
ty  th u s  d is p o se d  o f  s h a l l  lie  d iv id e d  
in to  n s  m a n y  e q u a l p o r t io n s  11s  th e r e  
a re  s u c c e s s iv e  b e n e f ic ia r ie s  n n d  th o se  
p o r t io n s  s h a l l  be d is t r ib u t e d  re sp e c ­
t i v e ly  to  th o s e  w h o  w o u ld  lm v c  ta k e n  
in  th e  e v e n t  t h a t  e a ch  d e s ig n a te d  b e n ­
e f i c i a r y  h a d  s u r v iv e d ."

C on ne c t i c u t .  S e c t io n  re a d s : 
" W h e n  tw o  o r  m o re  b e n e f ic ia r ie s  n re  
d e s ig n a te d  to  ta k e  s u c c e s s iv e ly  by  
r e a s o n  o f  s u r v iv o r s h ip  u n d e r  a n o th e r  
p e rs o n 's  d is p o s i t io n  o f  p r o p e r t y  and  
th e r e  is  n o  s u f f i c i e n t  e v id e n c e  th a t  
s u c h  b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w ise  th a n  s im u lt a n e o u s ly ,  th e  p r o p e r ­
t y  th u s  d is p o se d  o f  s h a l l  lie  d iv id e d  
in to  a s  m a n y  e q u a l p o r t io n s  o s  th e r e  
a r e  su c c e s s iv e  h e n e f ic in r ie s  a n d  su ch  
p o r t io n s  s h a l l  lie  d is t r ib u t e d  re sp e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n

in  th e  even ', t h a t  e a ch  d e s ig n a te d  b e n ­
e f i c i a r y  h a d  s u r v iv e d ."

D e l a w a r e .  S e c t io n  r e a d s ;  “ W h e re  
3 o r  m o re  h e n e f ic in r ie s  a r e  d e s ig n a t ­
e d  to  t a k e  s u c c e s s iv e ly  b y  re a s o n  o f  
s u r v iv o r s h ip  u n d e r  a n o th e r  p e rs o n 's  
d is p o s i t io n  o f  p r o p e r t y  a n d  th e r e  is  
n o  s u f f i c ie n t  e v id e n c e  t h a t  th e s e  b en ­
e f i c i a r i e s  h a v e  d ie d  o th e rw is e  th a n  
s im u lt a n e o u s ly ,  th e  p r o p e r t y  i bu s  
d is p o se d  o f  s h a l l  he d iv id e d  in to  a s  
m a n y  e q u a l p o r t io n s  a s  t h e n 1 a r e  
su c c e s s iv e  b e n e f ic ia r ie s  a n d  th e se  
p o r t io n s  s h a l l  he d is t r ib u t e d  re s p e c ­
t i v e ly  t o  th o s e  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t  t h a t  e a c h  d e s ig n a te d  b e n ­
e f i c i a r y  h ud  s u r v iv e d . "

D i s t r i c t  o f  C o l u m b i a .  I u  t b o  sec ­
o n d  s e n te n c e , o m i t s  " o f  s u ch  b e n e f i ­
c ia r i e s "  f o l lo w in g  " o f  t h e i r  d e n t i l 
e a c h " , o m i t s  " s u c h "  fo l lo w in g  " n s  
th e re  w o re " ,  a n d  s u b s t i tu t e s  " t h e "  
f o r  “ s u c h "  f o l lo w in g  " t h a t  ou ch  o f " .

F l o r i d a .  S e c t io n  r e a d s :  "W h e n
tw o  n r  m o re  h e n e f ic in r ie s  a r e  d e s ig ­
n a te d  to  t a k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  n n o th e r  p e r ­
s on 's  d is p o s i t io n  o f  p r o p e r t y  a n d  
th e r e  is  in s u f f i c i e n t  e v id e n c e  th a t  th e  
h e n e f ic in r ie s  d ie d  o th e rw is e  th a n  s i ­
m u lt a n e o u s ly ,  th e  p r o p e r t y  th u s  d is ­
p o sed  o f  s h a l l  lie  d iv id e d  in t o  ns 
m a n y  e q u a l p a r t s  a s  th e r e  a r e  su c ­
c e s s iv e  b e n e f ic ia r ie s  n n d  th e  p a r t s  
s h a l l  lie  d is t r ib u t e d  to  th o s e  w h o  
w o u ld  h a v e  ta k e n  i f  e a ch  d e s ig n a te d  
b e n e f ic i a r y  h a d  s u r v iv e d ."

H a w a i i .  S e c t io n  r e a d s :  " W h e r e  
tw o  o r  m o rn  h e n e f ic in r ie s  n re  d e s ig ­
n a te d  t o  t a k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r ­
son 's  d is p o s i t io n  o f  p r o p e r t y  a n d  
th e re  *s n o  s u f f i c i e n t  e v id e n c e  th a t
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nest* b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w ise  th a n  s im u lt a n e o u s ly  t l ie  p r o p e r ­
l y  th u s  d is p o s e d  o f  s h a l l  he d iv id e d  
In to  a s  m a n y  e q u a l p o r t io n s  a s  th e r e  
a r c  s u c c e s s iv e  b e n e f ic ia r ie s  a n d  th e se  
p o r t io n s  s h a l l  be  d is t r ib u t e d  re s p e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
iA th e  e v e n t  th a t  e a c h  d e s ig n a te d  licn - 
o f i e i n r y  h a d  s u r v iv e d ."

I d a h o .  S e c t io n  r e a d s :  " W h e r e  tw o  
i - )  o r  m o re  b e n e f ic ia r ie s  a r e  d e s ig ­
n a te d  to  t a k e  s u c c e s s iv e ly  b y  re a s o n  
f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r -  

' o u ’ s  d i s t r ib u t io n  o f  p r o p e r t y  and  
th e r e  is  n o  s u f f i c ie n t  e v id e n c e  th a t  
th e se  b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w ise  t i ta n  s im u lt a n e o u s ly ,  th e  p r o p e r ­
ty  t in ts  d is p o se d  o f  s lm l!  he  d iv id e d  
in t o  n s  n in n y  e q u a l p o r t io n s  its th e re  
a re  su c c e s s iv e  h e n e f ic in r ie s  am i th e se  
p o r t io n s  s l t a i l  lie  d is t r ib u t e d  re s p e c ­
t i v e ly  to  th o se  w lio  w o u ld  h a v e  takc-n 
in  th e  e v e n t  t h a t  e a ch  d e s ig n a te d  bcu - 
• f ie i t i ry  h ad  s u rv iv e d . ”

In d ia n a . S e c t io n  re n d s : “ W h e re  
tw o  ( 1!) o r  m o re  b e n e f ic ia r ie s  a r c  d e s ­
ig n a te d  to  t a k e  s u c c e s s iv e ly  b y  r e a ­
son  o f  s u r v iv o r s h ip  u n d e r  a n o th e r  
p e rs o n 's  d is p o s i t io n  o f  p r o p e r t y  a n d  
th e re  is  no  s u f f i c ie n t  e v id e n c e  th a t  
th e se  b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w ise  th a n  s im u lt a n e o u s ly ,  th e  p r o p e r ­
ty  th u s  d is p o se d  o f  s h a l l  bo d iv id e d  
in to  n s  m a n y  e q u a l p o r t io n s  a s  th e re  
a re  su c c e s s iv e  b e n e f ic ia r ie s  n nd  th ese  
p o r t io n s  s h a l l  be d is t r ib u t e d  re sp e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
.it th e  e v e n t  t h a t  e a ch  d e s ig n a te d  ben - 
• f ie in r y  h a d  s u r v iv e d ."

io w a . S e c t io n  r e a d s :  “ W h e r e  tw o  
o r  m o re  b e n e f ic ia r ie s  a r e  d e s ig n a te d  
fo  t a k e  s u c c e s s iv e ly , b y  re a s o n  o f  
• u r v iv o r s l i ip ,  u n d e r  a n o th e r  p e rs o n 's  

d is p o s i t io n  o f  p r o p e r t y , a n d  th e r e  is  
n o  s u f f i c ie n t  e v id e n c e  th a t  th e s e  lie n - 
• • lic ia i ’ie s  h a v e  d ie d  o th e rw is e  th a n  
s im u lt a n e o u s ly ,  th e  p ro p e r t y  tin ts  
o is p o se d  o f  s h a l l  lie  d iv id e d  in to  a s  
m an y  e q u a l p o r t io n s  n s  th e r e  t i re  
su cc e s s iv e  b e n e f ic ia r ie s ,  a n d  th o se  
p o r t io n s  s h a l l  lie  d is t r ib u t e d  re sp e c ­
t i v e ly  1 0  th o s e  w h o  w o u ld  h a v e  ta k e n
• o th e  e v e n t t l in t  e a c h  d e s ig n a te d  ben-
• l i e l a r y  h a d  s u rv iv e d ."

K a n s a s . .S ec tion  re a d s : " W h e r e
• wo o r  m o re  b e n e f ic ia r ie s  l i r e  d e s ig ­
na ted  to  t a k e  s u c c e s s iv e ly  o r  a l t e r ­

n a t e ly  b y  re a s o n  o f  s u r v iv o r s h ip  u n ­
d e r  a n o th e r  p e rs o n 's  d is p o s i t io n  o f  
p r o p e r t y  a n d  th e r e  is  n o  s u f f i c ie n t  
e v id e n c e  t h a t  th e s e  b e n e f ic ia r ie s  h a v e  
d ie d  o th e rw is e  th a n  s im u lt a n e o u s ly  
th e  p r o p e r t y  t in ts  d is p o se d  o f  s h a l l  
be  d iv id e d  in to  n s  m a n y  e q u a l p o r ­
t io n s  n s  th e r e  a r e  su c c e s s iv e  o r  a l t e r ­
n a te  b e n e f ic ia r ie s ,  a n d  th e  p o r t io n  a l ­
lo c a b le  to  e a ch  b e n e f ic ia r y  s h a l l  he 
d is t r ib u t e d  a s  i f  h e  o r  sh e  h a d  s u r ­
v iv e d  a l l  th e  o t h e r  b e n e f ic ia r ie s ."

M a in e . S e c t io n  r e a d s : " W h e r e  a 
t e s t a m e n t a r y  d is p o s i t io n  o f  p ro p e r t y  
d e p en d s  u p o n  th e  p r i o r i t y  o f  d e a t l i  o f  
th e  d e s ig n a te d  b e n e f ic ia r ie s  a n d  
th e re  is  n o  s u f f i c ie n t  e v id e n c e  th a t  
th e s e  b e n e f ic ia r ie s  d ie d  o th e rw is e  
th a n  s im u lt a n e o u s ly ,  th e  p ro p e r t y  
th u s  d is p o se d  o f  s h a l l  In* d iv id e d  in to  
ns m a n y  e q u a l p o r t io n s  us th e r e  a re  
d e s ig n a te d  b e n e f ic ia r ie s  a n d  th ese  
p o r t io n s  s h a l l  lie  d is t r ib u t e d  re sp e c ­
t i v e ly  to  tlio .se  w h o  w o u ld  ta k e  in  th e  
e v e n t t h a t  e a ch  d e s ig n a te d  b e n e f i ­
c ia r y  w e re  th e  s u r v i v o r . "

M a r y la n d ,  S e c t io n  r e a d s :  " W h e r e  
tw o  o r  m o re  b e n e f ic ia r ie s  a r e  d e s ig ­
n a te d  to  ta k e  s u c c e s s iv e ly  b ec au se  o f  
s u r v iv o r s h ip  u n d e r  a n o th e r  p e rs o n 's  
d is p o s i t io n  o f  p r o p e r t y  a n d  th e re  is  
n o t s u f f i c ie n t  e v id e n c e  t h a t  th e s e  lie n - 
e f i c i a r ie s  h a v e  d ie d  o t h e r  th a n  s i ­
m u lt a n e o u s ly ,  th e  p r o p e r t y  d is p o se d  
o f  s h a l l  lie  d iv id e d  in to  u s  m a n y  
e q u a l p o r t io n s  ns th e re  a re  su c c e s s iv e  
b e n e f ic ia r ie s ,  a n d  th e se  p o r t io n s  s h a l l  
lie  d i s t r ib u t e d  to  th o s e  w h o  w o u ld  
h a v e  ta k e n  in  th e  e v e n t  t h a t  e a ch  
d e s ig n a te d  b e n e f ic i a r y  h a d  s u r v iv e d . ”

M ic h ig a n , S e c t io n  r e a d s : “ W h e re  
2  o r  m o re  h e n e f ic in r ie s  a r e  d e s ig n a te d  
to  t a k e  s u c c e s s iv e ly  b y  re a s o n  o f  s u r ­
v iv o r s h ip  u n d e r  a n o th e r  p e rs o n 's  d is ­
p o s i t io n  o f  p r o p e r t y  a n d  th e r e  is  n o  
s u f f i c i e n t  e v id e n c e  th a t  th e s e  b e n e f i ­
c ia r ie s  h a v e  d ie d  o th e rw is e  th a n  s i ­
m u lt a n e o u s ly ,  th e  p r o p e r t y  t l iu s  d is ­
p o sed  o f  s h a l l  he d iv id e d  in to  us 
m a n y  e q u a l p o r t io n s  ns th e r e  t ire  
su c c e s s iv e  b e n e f ic ia r ie s  a n d  th e se  
p o r t io n s  s h a l l  lie  d is t r ib u t e d  re s p e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t t h a t  en ch  d e s ig n a te d  b en ­
e f i c i a r y  Im d  s u rv iv e d . ”

M in n e s o ta , s e c t io n  r e a d s : " \ \  h e r 
tw o  o r  m o re  b e n e f ic ia r ie s  a r e  d esie
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n a te d  to  ta k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r ­
s o n 's  d is p o s i t i o n  o f  p r o p e r t y  a n d  
th e r e  is  n o  s u f f i c ie n t  e v id e n c e  t lin e  
th e se  b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w is e  th a n  s im u lt a n e o u s ly  th e  p r o p e r ­
t y  th u s  d is p o se d  o f  s h a l l  b e  d iv id e d  
in t o  a s  m a n y  e ip ia l p o r t io n s  a s  th e re  

• a r e  su c c e s s iv e  b e n e f ic ia r ie s  a n d  th e se  
p o r t io n s  s h a l l  be  d is t r ib u t e d  re s p e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t t h a t  e a ch  d e s ig n a te d  b e n ­
e f i c i a r y  h nd  s u r v iv e d ."

M i s s i s s i p p i .  S e c t io n  r e a d s : 
“ W h e r e  tw o  121 o r  m o re  b e n e f ic ia r ie s  
a r e  d e s ig n a te d  to  t a k e  s u c c e s s iv e ly  
b y  re a s o n  o f  s u r v iv o r s h ip  u n d e r  a n ­
o t h e r  p e rs o n 's  d is p o s i t io n  o f  p r o p e r t y  
a n d  th e re  i s  n o  s u f f i c ie n t  e v id e n c e  
th a t  th e se  b e n e f ic ia r ie s  h a v e  d ied  
o th e rw is e  th a n  s im u lt a n e o u s ly ,  th e  
p r o p e r t y  t h u s  d is p o se d  o f  s h a l l  b e  d i ­
v id e d  in to  n s  m a n y  e q u a l p o r t io n s  a s  
th e r e  a re  su c c e s s iv e  b e n e f ic ia r ie s  a n d  
th e se  p o r t io n s  s h a l l  b e  d is t r ib u t e d  re ­
s p e c t iv e ly  t o  th o s e  w h o  w o u ld  h a v e  
ta k e n  in  th e  e v e n t t h a t  - a c h  d e s ig ­
n a te d  b e n e f ic ia r y  h a d  s u rv iv e d ."

N e b r a s k a .  S e c t io n  r e a d s :  “ W h e re  
tw o  o r  m o re  b e n e f ic ia r ie s  a r e  d e s ig ­
n a te d  to  t a k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r ­
s on 's  d is p o s i t io n  o f  p r o p e r t y  and  
th e r e  is  n o  s u f f i c i e n t  e v id e n c e  th a t  
th e s e  b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w ise  th a n  s im u lt a n e o u s ly  th e  p r o p e r ­
t y  th u s  d is p o se d  o f  s h a l l  be d iv id e d  
in to  a s  m a n y  e q u a l p o r t io n s  n s  th e re  
a r e  su c c e s s iv e  b e n e f ic ia r ie s  a n d  th e se  
p o r t io n s  s h a l l  be d is t r ib u t e d  re sp e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t  t h a t  en ch  d e s ig n a te d  b e n ­
e f i c i a r y  h a d  s u r v iv e d . "

N e v a d a . S e c t io n  re u d s : " W h e r e "
tw o  o r  m o re  h e n e f ic in r ie s  a r e  d e s ig ­
n a te d  to  t a k e  s u c c e s s iv e ly  b y  re a s o n  
o f  s u r v iv o r s h ip  u n d e r  a n o th e r  p e r ­
s o n 's  d is p o s i t i o n  o f  p r o p e r t y  nnd  
th e r e  is  n o  s u f f i c ie n t  e v id e n c e  th a t  
th e s e  b e n e f ic ia r ie s  h a v e  d ie d  o t h e r ­
w is e  th a n  s im u lt a n e o u s ly  th e  p r o p e r ­
t y  th u s  d is p o se d  o f  s h a l l  be d iv id e d  
in to  n s  m a n y  e q u a l p o r t io n s  a s  th e re  
a t e  su c c e s s iv e  b e n e f ic ia r ie s  a n d  th e s e  
p o r t io n s  s h a l l  he d is t r ib u t e d  re s p e c ­
t i v e ly  to  th o s e  w h o  w o u ld  h a v e  ta k e n  
in  th e  e v e n t  t h a t  e a c h  d e s ig n a te d  b e n ­
e f i c i a r y  h n d  s u rv iv e d . ”

N ew  H a m p sh i re . S e c t io n  re n d s : 
“ W h e r e  tw o  o r  m o re  b e n e f ic ia r ie s  
a r e  d e s ig n a te d  to  ta k e  s u c c e s s iv e ly  
b y  re a s o n  o f  s u r v iv o r s h ip  u n d e r  a n ­
o t h e r  p e rs o n 's  d is p o s i t io n  o f  p r o p e r t y  
a n d  th e r e  is  n o  s u f f i c ie n t  e v id en ce  
t h a t  th e s e  b e n e f ic ia r ie s  h a v e  d ied  
o th e rw is e  th a n  s im u lt a n e o u s ly ,  th e  
p r o p e r t y  th u s  d isp o se d  o f  s h a l l  be d i ­
v id e d  in t o  a s  m a n y  e q u a l p o r t io n s  a s  
th e r e  a r e  su c c e s s iv e  lie n e f lc ia r ie s  and  
th e s e  p o r t io n s  s h a l l  lie  d is t r ib u t e d  r e ­
s p e c t iv e ly  to  th o s e  w h o  w o u ld  h a v e  
ta k e n  in  th e  e v e n t  th a t  en ch  d e s ig ­
n a te d  b e n e f ic ia r y  h a d  s u r v iv e d ."

N ew  J e r s e y .  S e c t io n  re a d s : 
" W h e r e  tw o  n r  m o re  b e n e f ic ia r ie s  
a r e  d e s ig n a te d  to  ta k e  s u c c e s s iv e ly  
b y  re a s o n  o f  s u r v iv o r s h ip  u n d e r  a n ­
o t h e r  p e rs o n 's  d is p o s i t i o n  o f  p ro p e r t y  
a n d  th e r e  is  n o  s u f f i c ie n t  e v id e n c e  
th a t  th e se  b e n e f ic ia r ie s  h a v e  d ied  
o th e rw is e  th a n  s im u lt a n e o u s ly ,  th e  
p ro p e i iy  th u s  d is p o se d  o f  s h a l l  lie  d i ­
v id e d  in t o  a s  m a n y  e q u a l p o r t io n s  a s  
th e r e  a r e  s u c c e s s iv e  b e n e f ic ia r ie s  and  
th e se  p o r t io n s  s h a l l  be d is t r ib u t e d  re ­
s p e c t iv e ly  t o  th o s e  w h o  w o u ld  h a v e  
ta k e n  iu  th e  e v e n t  th a t  e a ch  d e s ig ­
n a te d  b e n e f ic i a r y  h a d  s u r v iv e d ."

N ew  Y o r k .  S e c t io n  r e a d s :  " W h e re  
a t e s t a m e n t a r y  d is p o s i t io n  o r p r o p e r ­
t y  d e p e n d s  u p o n  th e  t im e  o f  d> a th  o f  
tw o  o r  m o re  b e n e f ic ia r ie s  d e s ig n a te d  
t o  tn k c  a l t e r n a t i v e ly  b y  re a s o n  o f  
s u r v iv o r s h ip  a n d  th e re  is  n o  s u f f i ­
c ie n t e v id e n c e  t h a t  su ch  b e n e f ic ia r ie s  
h a v e  d ie d  o th e rw is e  th a n  s im u lt a n e ­
o u s ly  th e  p r o p e r t y  th u s  d is p o se d  o f  
s h a l l  lie  d iv id e d  in to  a s  m a n y  e q u a l 
p o r t io n s  a s  th e r e  n re  a lt e r n a t i v e  b en ­
e f i c i a r ie s  n n d  s u ch  p o r t io n s  s h a l l  be- 
d is t r ib u t o d  re s p e c t iv e ly  t o  th o s e  w h o  
w o u ld  h a v e  ta k e n  th e  w h o le  p r o p e r t y  
in  th e  e v e n t  t h a t  th e  d e s ig n a te d  b e ­
n e f i c i a r y  t h r o u g h  w h om  th e y  ta k e  
h a d  s u r v iv e d . ”

N o r th  C a r o l in a .  S e c t io n  re a d s :
" ( a )  O t h e r  t h a n  a s  p ro v id e d  in  

s u b se c t io n  (b l b e lo w , i f  p r o p e r t y  is  so 
d is p o se d  o f  t h a t  th e  r ig h t  o f  a  b en e ­
f i c i a r y  to  su cc e ed  to  a n y  in t e re s t  
th e r e in  is  c o n d i t io n a l u p on  h is  s u r ­
v iv in g  a n o th e r  p e rs o n  a n d  b o th  p e r ­
s o n s  d ie , a n d  th e r e  is  n o  s u f f i c ie n t  
e v id e n c e  t h a t  th o  tw o  Im v o  d ie d  o th e r  
th a n  s im u lt a n e o u s ly ,  th e  b e n e f ic ia r y  
s h a l l  he d e em ed  n o t to  h a v e  s u rv iv e d .
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"(b ) I f  property is so disposed of 
(line it is to be distributed am ong 
sill'll mem bers o f  a class as survive 
another person and there is no s u ff i­
cient evidence tlmt one o r  more m em ­
bers o f  the class and such other per­
son died other than sim ultaneously, 
each member o f  the cb .ss  so dying 
will be deem ed to have survived such 
other person.

“ (c) I f  property is so disposed o f  
that its disposition  depends upon the 
time o f  death o f  tw o or m ore benefi­
ciaries designated to take a lternative­
ly by reason o f  survivorship  and 
there is no su fficien t evidence that 
such beneficiaries have died other­
wise than sim ultaneously, the proper­
ty thus disposed o f  shall be divided 
into as many equal portions ns there 
.ire a lternative beneficiaries w ho 
w ould have taken the whole property 
if they had survived and such por­
tions shall be distributed respectively 
to each such beneficiary

Morth Dakota. Section reads: 
"W h ere  tw o or more beneficiaries 
are designated to take successively 
by reason o f  survivorship u.ider an­
other person’s d isposition  o f  irnpeny 
and there is no su fficien t evidence 
that these beneficiaries have died 
otherw ise than sim ultaneously, the 
property thus disposed o f  shall be d i­
vided into as many equal portions as 
there are successive heneficinries and 
these portions shall bo distributed re­
spectively to those w ho w ould have 
taken in the event that each desig­
nated beneficiary had survived."

Oklahoma. Inserts “ to establish" 
follow ing “ evidence" in both in­
stances.

Orcqon. Inserts "a ll o f "  fo llow ing 
“ evidence that" In the second in ­
stance.

Pennsylvania. Section reads: 
"W here two or more heneficinries 
are designated to take successively 
bv reason o f  survivorship under ail­
'd her person's disposition  o f  property 
and there is 110 su fficien t evidence 
ilm t these beneficiaries have died 
otherw ise than sim ultaneously, the 
property thus disposed o f  shall be d i­
vided <ato as m any equal portions us

there are successive beneficiaries, 
and tltese portions shall lie d istrib ­
uted respectively to those who would 
have taken in the event that each 
designated beneficiary bad surv ived ."

Rhode Island. Section reads: 
"W h ere  tw o (2) or more beneficiaries 
are designated to take successively 
by reason o f  surv ivorsh ip  under an­
other person ’s d isposition  o f  property 
and there is no su ffic ien t evidence 
that these beneficiaries have died 
otherw ise than sim ultaneously the 
property thus disposed o f  shall be d i­
vided into as tunny equal portions as 
there are successive beneficiaries and 
these portions shall lie d istributed re­
spectively  to those w ho w ould have 
taken in the event that eaeli desig­
nated beneficiary  laid survived.”

South Carolina. Section reads: 
"W hen  tw o or m ore beneficiaries are 
designated to take successively  by 
reason o f  surv ivorsh ip  under another 
person ’s d isposition  o f  property and 
there is no su ffic ien t evidence that 
these beneficiaries have died oth er­
w ise than sim ultaneously the proper­
ty thus disposed o f  shall lie divided 
into as m any equal portions as there 
are successive heneficinries and these 
portions shall lie d istributed respec­
tively  to those w ho w ould have taken 
in the event that each designated ben­
e fic ia ry  hud survived.”

South D akota. Section reads: 
"W here tw o o r  m ore beneficiaries 
are designated to take successively 
by reason o f  survivorship  under an­
other person 's d isposition  o f  property 
and there is no su ffic ien t evidence 
that these beneficiaries have died 
otherw ise than sim ultaneously, the 
property thus disposed o f  shall lie d i­
vided into ns m any equal jiortions us 
there arc successive beneficiaries and 
ttiese portions shall he d istributed re­
spectively  to those who w ould have 
taken in the event that each desig­
nated beneficiary  had surv ived."

Tonnessoe. .Section reads: "W here 
tw o i2) or m ore beneficiaries are des­
ignated to take successively  thy rea­
son o f  survivorship ) under another 
person 's d isposition  o f  property and 
there is no su ffic ien t evidence tlm t 
these beneficiaries lm ve died other-
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w ise tlm.ii sim ultaneously, the proper­
ty thus disposed o f shall lie divided 
i 'i io  as m any equal portions as there 
are successive beneficiaries, and 
these portions shall ho distributed re­
spectively to those who would have 
taken in the event that each desig­
nated beneficiary  had survived."

Vermont . Section reads: “ W here 
tw o or m ore heneficinries are desig- 
nated to take successively by reason 
o f  survivorship under another per­
son's disposition o f  property and 
there is not su fficien t evidence that 
these heneficinries have died other­
w ise than sim ultaneously, the proper­
ty thus disposed o f  shall lie divided 
into as m any equal portions as there 
are successive heneficinries and these 
portions shall he distributed respec­
tively to those who would have taken 
in the event rhnt each designated ben­
e fic ia ry  had survived."

V ir g in  Islands. Section reads: 
"W h ere  a testam entary disposition o f 
property depends upon the time o f 
death o f  tw o o '  m ore beneficiaries 
designated to take alternatively by 
reason o f  survivorship and there is 
no sufficient evidence that such bene­
ficia ries have died otherw ise than si- 
rnulti. iconsly the property thus d is ­
posed o f shall be divided into as 
m any equal portions ns there are a l­
ternative heneficinries and such por­
tions shall be distributed respectively 
to those w ho w ould have taken the 
w hole property in the event that the 
designated beneficiary through whom 
they take hnd survived."

V i r g in ia .  Section reads: "W hen  
tw o or more beneficiaries nre desig ­
nated to take successively by reason 
o f  survivorship under another p er­
son 's disposition o f  property and 
there is no su fficien t evidence that 
these heneficinries have died other­
w ise than sim ultaneously the proper­
ty thus disposed o f  shall bo divided 
into us m any equal portions ns there

are successive beneficiaries and these 
portions shall he distributed respec­
tively to those w ho would have taken 
iu the event that each designated ben­
e fic ia ry  had survived."

W ash in g to n .  .Section reads: 
"W h ere  two or more beneficiaries are 
designated to take successively or a l­
ternately by reason o f  survivorship 
under another p erson s disposition o f  
property and there is no su fficien t 
evidence that these heneficinries have 
died otherw ise than sim ultaneously 
the property thus disposed o f  shall 
be divided into as many equal por­
tions as there are successive or a lter­
native beneficiaries and the portion 
allocated to each beneficiary shall he 
distributed as if  he had survived all 
the other beneficiaries."

West Virginia. Section reads: 
"W h ere  two or m ore beneficiaries arc 
designated to take successively by 
reason o f  .survivorship under another 
person 's disposition o f property and 
there is no su fficien t evidence tlmt 
these lienefieiuries have died other­
w ise than sim ultaneously the pro- 
I » r ty  thus disposed o f  shall be divid­
ed into as m any equal portions as 
there are successive beneficiaries and 
these portions shall he distributed re­
spectively to those w ho w ould have 
taken in the event that each desig­
nated beneficiary  had surv ived."

W y o m in g .  Section rends: "W here 
tw o (2) or more heneficinries are des­
ignated to take successively by rea­
son o f  survivorship under another 
person 's disposition  o f  property and 
there is no su ffic ien t evidence that 
these beneficiaries have died  other­
wise than sim ultaneously the proper­
ty thus disposed o f  shall lie divided 
into as many equal portions as there 
are successively heneficinries and 
those portions shall lie d istributed re­
spectively to those who w ould have 
taken in the event that each desig­
nated beneficiary  had surv ived."

L ibrary R eferences 

Deatli C=."i. C.J.S. Duatn § 11.
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N otes o f  D ecisions

G enera l ly  I 

Evidence of su rv iva l

• I . Genera l ly

Status o f  nbsoluto owner, who was 
also prim ary beneficiary  o f  life  poli­
cy, as beneficiary w ould  not support 
inclusion o f  proceeds in estate o f  
ow ner, who under Oregon U niform  
.Simultaneous Death A ct was pre­
sumed to have predeceased insured. 
Chuwn's Estate v. C .I.ll., C.A.!), 1970, 
-I—S F.'Jd 1395.

Under U niform  Sim ultaneous 
Deatli Act, there is no iiresuniption 
o f  survivorship bused upon age, sex, 
or condition  o f  health. In re M or­
an's Estate, 107!), 32 111.Dec. 3-19, 393 
X .E .2d 579. 77 I1I.2J 147.

F airly  interpreted, provision in 
w ill, w hich was substantially the 
same as this Act, m eant that when 
all evidence was assem bled and was 
not su fficien t to show  w hich one died 
first, then testator was presumed to 
have survived beneficiaries named in 
w ill. In re R oland 's Estate, 19113, 
244 X .Y .S .2d 743, 40 M isc.2d 1018.

2, Ev idence of su rv iv a l

U nder form er M cK inney's Dc-cedent 
E state Raw S 18 |now M cK inney's 
E P T L  S 5 -1 .1 1, respecting setting up 
o f  trust fo r  benefit o f  w idow  in lieu 
o f  her right to election, on ly require­
ment is that incom e o f  trust be pay­
able to surv iv ing  spouse for  life, and 
i f  court cannot be satisfied on all 
available evidence that her life  had 
extended beyond that o f  her husband, 
under w ill provision  substantially in 
accordance w ith  this Act. trustee w ill 
not be required to set aside incom e 
fo r  her estate. In re R oland 's E s­
tate, 1903, 244 N.Y.S.'Jd 743, 40 Misc. 
2d 10 IS.

W here w ife  w as shot five  times in 
the head by husband w ho sometim e 
thereafter shot and killed him self 
this A ct was not applicable in pro­
bate contest between adm inistrator 
o f  husband's estate and adm inistra­
tor o f  w ife 's  estate respecting claim s 
o f  inheritance, join t tenancy survi­
vorship, and proceeds under life  in­
surance contracts, in view o f  ev i­
dence show ing that any one o f  five 
m illets w ould have caused almost in­
stantaneous death. United T rust Co. 
v. I ’yke, 19U7, 427 I ’ .'.’d <17, 199 Kan. 
1.

§ 3. Joint Tenants or Tenants by the Entirety
Where there is no sufficient evidence that two joint tenants or 

tenants by the entirety have died otherwise than simultaneously 
the property so held shall be distributed one-half as if one had 
survived and one-half as if the other had survived. If there are 
more than two joint tenants' and all of them have so died the 
property thus distributed shall be in the proportion that one 
bears to the whole number of joint tenants.

The term ‘ 'joint tenants” includes owners of property held un­
der circumstances which entitled one or more to the whole of 
the property on the death of the other or others.
As amended August 1953.

Amendments

The 195.3 amendm ent added Hu- 
last paragraph dc-fining " jo in t  ten­
ants".

575



SIMULTANEOUS DEATH

Action in Adopt ing  Jur isd ict ions

Va r ia t io n s  f rom  O ft ic la l  T ex t :

A la bam a . Om its last paragraph.

Arizona. Om its “ or tenants by the 
en tirety" and adds “ with the excep­
tion o f  com m unity property" fo llow ­
ing "oth er or others".

C a l i f o rn ia .  Omits "o r  tenants by 
the entirety", substitutes "adm in is­
tered upon, distributed, or otherw ise 
dealt w ith " for "d istribu ted", wherev­
er appearing, and om its last para ­
graph.

Colorado . Om its reference to "ten ­
ants by the entirety".

Connecticut. Omits "o r  tenants by 
the entirety".

Distr ic t of C o lum b ia .  Inserts "nr 
descend as the ease m ay be" fo llow ­
ing "d istribu ted ", where first appear­
ing. and "or  descended" follow ing 
“ distributed" where second appearing, 
and om its "other o r "  preceding "o th ­
ers".

Florida. Om its last paragraph.

G eorgia. Section reads: " I f  any 
stocks, bonds, hank deposits or other 
intangible property shall he so owned 
that one o f  tw o jo in t ow ners is enti­
tled to the whole on the death o f  the 
other nnd both persons die nnd there 
is no su fficient evidence that the two 
jo in t ow ners have died otherw ise 
than sim ultaneously, these assets 
shall he distributed one-half as If one 
jo in t ow ner had survived and one- 
h alf as i f  the other jo in t ow ner had 
survived. I f  there are more than 
two jo in t owners nnd there is no su f­
ficient evidence that all have died 
otherw ise than .simultaneously, these 
assets shall be divided into as many 
eipial portions as there are Joint ow n­
ers and these portions shull be d is ­
tributed respectively to those who 
would have tnken in the event that 
each jo in t ow ner hud survived.”

H aw aii. Om its last paragraph.

Idaho, Omits reference to "ten ­
ants by the en tire ty ": om its last
paragraph.

Indiana. Omits last paragraph.

I ow a .  Omits "o r  tenants by the 
e n tire ty " ; om its last paragraph.

Kansas . In first paragraph, sec­
ond sentence reads: "W h ere  more 
than tw o joint tenants have died and 
there is no su fficien t evidence that 
they died otherw ise than sim ultane­
ously the property so held shall he 
divided into as m any eipial shares as 
there were jon t tenants and tho 
share allocable to eacli shall lie d is ­
tributed as if  lie had survived all the 
others" ; om its last paragraph.

Maine. Om its " o r  tenants by the 
e n tire ty " ; om its last paragraph.

Massachusetts. In first paragraph, 
second sentence reads: "W h ere  more 
than tw o joint tenants lmve died and 
there is no su fficient evidence that 
they died otherw ise than sim ultane­
ously the property so held shall lie 
divided into as m any eipial shares as 
there were jo in t tenants and the 
share allocable to ca d i shall he d is ­
tributed as if lie had survived all the 
o th e rs ": om its last paragraph.

M ich ig an .  Om its last paragraph.

M innesota . Om its last paragraph.

M iss iss ipp i .  Om its "o r  tenants by 
the e n tire ty "; om its lust paragraph.

Nebraska . Om its reference to 
"tenants by tin* e n tire ty " : om its last 
paragraph.

Nevada . Oinits last paragraph.

New H am psh i re .  Om its last para­
graph.

New Jersey. Om its Inst pnra- 
gi 'h.

New M exico. Om its reference to 
•‘tenants by the e n tire ty "; om its last 
paragraph.

New Yo rk .  Om its last paragraph.

North Carolina, om its  last para­
graph.

North Dakota . Om its last para­
graph.

establish"O k lahom a . Inserts "to  
fo llow ing “ evidence” .

5 7 6



SIMULTANEOUS DEATH

by the 
ph.

•ph, sec- 
re ninre 
'lied and 
ncc that 
multano- 
-hall be 
hares as 
tmi the 

be dis- 
I all the

; by the 
ill.

ragrapli, 
•re more 
lied and 
lee tlmt 
miltano- 
-liall be 
litres as 
.ml the 

lie dls- 
i all the

Pennsylvania. Omits last para- Virgin Islands. Om its last para­
graph. graph.

Rhode Island, Omits last para- V irgin ia . Omits last paragraph,
graph.  ̂ .W ashington, om its  "nr tenants by

South Carolina. Omits last para- the en tirety".

W est V irginia. Omits last para-
South Dakota. Omits last para- graph.

graph. .  .W isconsin. Om its last paragraph.
Tennessee. Om its last paragraph. . . . ____ . . . . . . .  ,1 W yom ing, lim its last paragraph.
Utah. Omits last paragraph.

Verm ont. Omits last paragraph.

Law  R eview  Com m entaries

Joint truancy property and estate 
planning. H enry It. liarlx 'r and Ber­
nard 0 .  Segalto. 105!) Law Forum 
1022.

Legal consequences o f  jo in t ow ner­
ship. Stuart M. Mamer. 105!) Law 
Forum  044.

Severance o r  destruction o f  a jo in t 
tenancy. .'12 Iow a L.Itev. 53!) (1047).

T ax  incidents o f  jo in t ownership. 
J. Nelson Young. 1959 Law Forum 
!i72.

T estam entary survivorship provi­
sions: E ffect on tenancies by the en­
tirety under New York's Sim ultane­
ous Heath Act. 44 Albany L.Itev. 
•ISO (1PM) I.

Deatli C=>5.

Library R eferences

C..T.S. Death 5 11.
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N otes o f  D ecisions

D is t r ibu t ion  of property I 
Evidence of su rv iv a l  2 
P resumpt ions 3

I .  D is t r ibu t io n  of property

One half o f  jo in t  tenancy property 
which husband and w ife  ow ned prior 
to their sim ultaneous deaths passed 
under will o f  hushund to trustee 
nam ed in his w ill and the other half 
passed under will o f  w ife, under this 
A ct providing Hint property held iu 
jo in t tenancy shall lie adm inistered 
upon, distributed, o r  otherw ise dealt 
w ith one-luilf as if one tenant had 
survived ami one-half as if tin* other 
hud survived, in  re M eade's Estate, 
App.KHM, 3!) t ’nl.Rptr. 27S.

U niform  Sim ultaneous Death Act 
con trols disposition  o f  property held 
liv decedent as tenants by entireties, 
iiriindige v. A lexander, Tenn.197(1, 
547 SAY.2(1 232.

W here testatrix and tier husband, 
beneficiary  under residuary elnuse, 
w ere killed in com m on accident. Uni­
form  Sim ultaneous Death A ct applied 
to property held by entireties so that 
testatrix ' one-half interest in proper­
ty passed under w ill. IU.

In actions fo r  declaratory ju dg­
m ent as to how  assets o f  estates o f 
decensed husband and w ife, w ho were 
fata lly  in jured in autom obile acci­
dent, should lie distributed, and to 
quiet and determ ine title to realty 
bold by husband and w ife, individual­
ly or ns tenants by the entirety, evi­
dence sustained trial cou rt's  finding 
that deceased w ife  survived deceased 
husband and tlm t therefore heirs o f 
deceased w ife  had title to property 
held by husband and w ife  by tin: en­
tirety and an undivided nne-half in­
terest iu the separate estate o f  the 
deceased husband. Schm itt v. Fierce, 
Mo.l!n;i). ;J44 SAY.2d 120.

W here husband anil w ife  cam e ,o 
their death sim ultaneously and at
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that time they were the ow ners us 
tenants by the entirety o f  the hom e­
stead and were joint ow ners o f  cer­
tain personal property, ami the only 
surviving heirs o f  either o f  them con ­
sisted o f  brothers and sisters, the es­
tate o f  the w ife  " 'a s  entitled io  one- 
half o f  the cas .a a safety  deposit 
box which w as ,.«i the name o f  hus­
band and in tin; a. no o f  the w ife  ns 
a deputy. Adam s v. Gardener, .Mo. 
App.1031, 237 8,W .2d 403, 241 Mo. 
A pp. 273.

2. Evidence o f survival
W here there is sufficient evidence 

to determ ine that one party survived 
another, the statute is not applicable. 
In re D avenport’s Estates, IP,18, 323 
I\2d (511, 73 Idaho 34$.

W here ijuestion in action was 
w hether one deceased spouse sur­
vived the other deceased spouse, or 
whether they died sim ultaneously in 
autom obile collision  w ithin m eaning 
o f  V.A.M .S. § 471.010 et soft., and de­
fendants w ithdrew  their ob jection  to 
adm ission o f  opinions o f  p la in tiffs ' 
w itnesses as to whether deceased 
husband and w ife  were alive o r  dead 
when w itnesses reached scene o f  ac­
cident on condition tlmt defendants 
be perm itted to o ffe r  like testim ony, 
and p la in tiffs ’ w itnesses nave their 
opinions, opinions o f defendants’ lay 
witnesses o f  eipial qua lifica tions to 
p la in tiffs ' lay witnesses should have 
been received under curative adm issi­
bility rule and position taken by p ar­
ties a t the trial, .Schmitt v. P ierce, 
M o.l000, 3-14 S.W.Sil 120.

S u fficien t p roof o f survivorship for 
a short time, if only one second, o f 
first tenant by the entirety nfter 
death o f  second tenant by the en tire­
ty serves to perm it first tenant by 
the en tirety to net as a conduit o f  ti­
tle to his or her heirs under V.A.M.S. 
§ 471.010 et seq. Id.

In action  by the adm inistrator o f 
the estate o f  a w ife against the ad ­
m inistratrix  o f  the estate o f  husband 
to require the turn over o f  a certain 
sum alleged hi belong to the estate o f  
wife, evidence sustained finding o f  
trial court that huslmnd and w ife 
were (he ow ners as tenants by (lie

entirety o f  the hom estead and were 
the jo in t ow ners o f  certain  personal 
property and that huslmnd and w ife 
came to their death sim ultaneously. 
Adam s v. Gardener, Mo.App.1031, 
237 S.W .2d 403. 211 Mo. A pp. 273.

half . 
ha lf r

W ife 's  adm inistratrix  was entitled 
to adm inister real property form erly 
held by huslmnd and w ife  by entire­
ties where testim ony o f  doctor who 
exam ined them im m ediately a fter  au­
tom obile collis ion  w as su fficient to 
establish tlmt w ife survived husband 
by at least 13 m inutes, despite recital 
in each deatli certifica te  that dece­
dent named therein died at approxi­
mately 0 :00 a. in. o f  sam e morning. 
Hciimner v. Tesla , KIa.10117, 201 So.’Jd 
573.

Testim ony o f  d orlor, who arrived 
at scene w ithin three or four minutes 
o f  autom obile collision  and im m edi­
ately exam ined husband and w ife  in­
volved therein, tlmt husband had no 
carotid pulse in neck and therefore 
was dead hut that w ife  continued to 
breathe fo r  13 minutes thereafter be­
fore exp iring  w as su ffic ien t to sup­
port find ing tlmt deaths o f  husband 
and w ife  occurred otherw ise tlmu s i­
m ultaneously, in action instituted by 
w ife ’s adm inistratrix to establish 
right to adm inister real property 
form erly held by husband and w ife 
by entireties. Id.

3. Presumptions
W here it w as not established that 

w ife, w ho died intestate, and hus­
band, w ho died testate, died other 
than sim ultaneously, real estate and 
personal property held by such spous­
es as- jo in t tenants or as tenants by 
entireties wus required to be d istrib ­
uted one-half as if one spouse died 
first nnd ono-hnlf as if  other died 
first, though w ill provided that in 
event o f  com m on accident it w as to 
lie presumed th at w ife  predeceased 
huslmnd. Petition o f  Sm ith, 1072, 2S2 
X.E .2d 412, 3151 Mass, 733.

N o presum ption is erenied by sta t­
ute providing tlm t if there is no su f­
ficient evidence tlmt tw o jo in t ten ­
ants or tenants by entirety Imve died 
otherw ise tlmu sim ultaneously prop­
erty  so held shall he d istributed one-
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linlf as if one had survived and one- 
half ns i f  o ilier  survived. Id.

Under Uniform  Sim ultaneous Death 
Act section governing jo in t tenants 
or tenants by entirety, and section 
governing insured and lienoficiary, 
there is neither presum ption o f  survi­
vorship nor presum ption o f  siinulta- 

- neons death, and such  sections be­
com e applicable when tw o or more

persons have died under circum ­
stances where there is insu fficient 
evidence that one o f  them outlived 
other, and burden o f  proof is on par­
ty w hose claim  depends upon survi­
vorship. M atter o f Cam pbell's Es­
tate, !>JS2. 041 l ’ .L’ d OK), ."b Or.App. 
222, re . !»w  denied li.ll l ’.2d 143, 2'J3 
Or. 140.

3 4. Community Property
Where a husband and wife have died, leaving community 

property, and there is no sufficient evidence that they have died 
otherwise than simultaneously, one-half of all the community 
property shall pass as if the husband had survived [and as if 
said one-half were his separate property,] and the other one-half 
thereof shall pass as if the wife had survived [and as if said oth­
er one-half were her separate property.]
A d d e d  August 1D53.

H istorical Note

Form er section 4, as originally  en­
acted iu 1040, is now covered by sec­
tion 5.

Action in Adopt ing  Jur isd ic t ions

Va r ia t io n s  from O ff ic ia l  T e x t :

A labam a . Omits th is  section.

Arizona. Changes certain  language 
w ithout a ffecting  substance o f  sec­
tion.

A rkansas .  Om its this section.

C a l i f o rn ia .  Section reads:
"W h ere  a husband and w ife  linve 

died, leaving com munity property and. 
there is no su fficient evidence that 
they have died otherw ise than sim ul­
taneously, one-half o f  all the com m u­
nity property shall lie adm inistered 
upon, distributed, or otherw ise dealt 
with, as if  the huslmnd had survived 
and as if  snld one-half were his sepa­
rate property and the other one-half 
I hereof shall lie adm inistered upon, 
distributed, or otherw ise dealt with, 
as if  the w ife  had survived and as if  

aid i.ilier one-half were her separate 
property, except as provided in Kee- 
i Ion gtiii.3.

" I f  a portion  o f  the estate which 
w as the com m unity property o f  the 
husband and w ife  would otherwise 
escheat to tlie state under this sec­
tion and Sections 201, 22S, and 231, 
or if  a portion  o f  tlte estate which 
was separate property o f  a previous­
ly  deceased spouse w ould otherwise 
escheat to the state under Section 
220, because there is no relative, in­
cluding next o f  kin, o f  one o f  the 
spouses to succeed to such portion o f  
Hie estate, such portion  o f  the estate 
shall lie distributed in eipial shares 
to the children  o f  the other spouse 
nnd to their descendants by right o f 
representation, or if  such other 
spouse leaves no children, nor de­
scendants o f  a deceased child, in 
eipial .shares to the parents o f  such 
oth er spouse, o r  if either is dead to 
the survivor, o f  i f  both are dead, in 
fipm l shares to the brothers mill sis­
ters o f  such  other spouse and to 
their descendants by right o f  repre-

579



§ SIMULTANEOUS DEATH

sentation. or if  such other spouse 
leaves neither parent, brother, sister, 
nor descendant o f  a deceased brother 
o r  sister, such portion o f  the estate 
goes to the next o f  kin o f  such other 
spouse in equal degree, except that 
when there are tw o o r  m ore colla ter­
al kindred in equal degree, but cla im ­
in g  through d ifferen t ancestors, those 
w ho claim  through the nearest ances­
tor must bo preferred to those cla im ­
ing through an ancestor more re­
m ote."

Connecticut. Om its this section.

Delaware. Omits this section.

Distr ic t of Co lum b ia .  Om its tiiis 
section.

F lo r id a .  Omits this section.

Georg ia . Omits this section.

H a w a i i .  Omits this section.

I da l io . Om its this section.

In d ia n a .  Omits this section.

Iow a .  Om its this section.

Kansas . Omits this section.

K entucky. Omits tlds section.

Ma ine . Om its this section.

M aryland. Omits this section.

Massachusetts. Om its this section.

M ich igan .  Omits this section.

Minnesota . Omits this section.

M iss iss ipp i .  Omits this section.

M issou r i .  Omits tlds section.

Nebraska . Om its this section.

Nevada . Om its bracketed material 
and adds “ except as provided in XKS 
135.0.-0 [section 5 o f  1‘ niform  Art|.

New H am psh i re .  Om its this sec­
tion.

New Jersey. Om its this section.

New York. Om its tlds section.

North C a ro l in a .  Om its tlds section.

North Dako ta .  O rd ts  this section.

Oklahom a, Inserts “t o  establish” 
fo llow ing  “ evidence".

Oregon. Om its bracketed material.

Pennsy lvan ia .  Om its tlds section.

Rhode Island. Omits tlds section.

South Carolina. Omits this sec­
tion.

South D akota. Omits tlds section. 

Tennessee. Omits this section.

Utah. Omits tlds section.

Vermont . Om its tlds section.

V ir g in  Is lands . Om its tlds se< ion. 

V i r g in ia .  Om its th is section. 

W a sh in g to n .  Om its tlds section. 

W est  V i r g in i a .  Om its this section. 

W iscons in .  Om its th is section. 

W y o m in g .  Om its this section.

Death C=5.

Library R eferences

C.J.S. Death § 11.

N otes o f  D ecisions

Insurance proceeds 
La  v govern ing  I

I .  L a w  govern ing

W hen com m unity is dissolved in 
death, com m unity status o f  property 
disappears w ith the com m unity and 
the title cast upon surviving spouse 
is that o f  separate property and, 
though W est's Ann.C 'al.Probate Code 8

200 et soq., are statutes o f  succes­
sion, that does not mean that in a 
proper case ultim ate disposition  un­
der thorn m ay not he a ffected  and 
changed hy provisions o f  older stat­
utes o f  succession. In re Hudson's 
Estate, 103S, ,'122 I\2d 0S7, 13S C.A.'Jd 
:iS3.

2. Insurance proceeds

Sec  Xnlrs o f  D e c is io n s  u m l c r  sec­
t io n  J of th is  A c t ,  in f ra .
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§ 5. Insurance Policies 
Where the insured and the beneficiary in a policy of life or ac­

cident insurance have died and there is no sufficient evidence 
that they have died otherwise than simultaneously the proceeds 
of the policy shall be distributed as if the insured had survived 
the beneficiary, [except if the policy is community property of 
the insured and his spouse, and there is no alternative benefi­
ciary except the estate or personal representatives of the in­
sured, the proceeds shall be distributed as community property 
under Section 4.1
Formerly § 4; renumbered 5 and amended August 1953.

Am endm ents

T he 1053 amendment added the F orm er section 5 as enacted in 
bracketed m aterial. 10-1U, w hich related to retroactive ct-

feet o f  Act. w as om itted iu 1053.

A ction in Adopting Jurisd ictions

V ariations from  O fficia l T e x t:
Alabam a. Omits bracketed m ateri­

al.
Arkansas. Omits bracketed mate­

ria).
C alifornia. Omits bracketed mat i- 

rial.
C olorado. Inserts " , or  no nltcrna- 

tive ben eficia ry " prcced in c "except 
the estate” .

Connecticut. Omits bracketed ma­
terial.

Delaware. Omits bracketed m ate­
ria!.

D istrict o f Columbia, Omits 
bracketed m aterial.

F lorida. Omits bracketed m aterial.

Georgia. Omits bracketed m ateri­
al.

H aw aii. Omits bracketed m aterial.

Idaho. Om its bracketed m aterial.

Indiana. Om its bracketed m ateri­
al.

Iowa. Omits bracketed m aterial.

su fficien t evidence tlmt they have 
died otherw ise titan sim ultaneously 
the proceeds o f  tlie policy  or contract 
shall lie payable as if (tie insured 
hnd survived the beneficiary ."

K entucky. Ontits bracketed mate­
rial.

M aine. Section reads: “ W here the 
decedents tire the insured and tlte ben­
e fic ia ry  respectively iu policies o f  
life  o r  accident insurance and there 
is no su ffic ien t evidence that they 
died otherw ise than sim ultaneously, 
the proceeds o f  ench policy  shall be 
distributed ns if  the person wltose 
life  w as insured therein survived."

M aryland. Omits bracketed mate­
rial.

M assachusetts. Om its bracketed 
m aterial.

M ichigan. Omits bracketed m ateri­
al.

M innesota. Omits bracketed mate­
rial.

M ississippi. Om its bracketed ma­
terial.

Kansas. Section reads: “ W here M issouri. Om its bracketed materi-
ibo insured and the beneficiary  In a (l|
poiiry  or contract o f  life o r  endow ­
ment insurance or insurance auainst Nebraska. Omits bracketed mnte-
neeident have died and there is no rial.

5 8 1



SIMULTANEOUS DEATH

Nevada. Om its bracketed m ateri­
al.

New H am pshire. Omits bracketed 
m aterial.

New Jersey. Omits bracketed m a­
terial.

New York. Om its bracketed m ate­
rial.

North Carolina. Omits bracketed 
m aterial.

North D akota. Omits bracketed 
m aterial.

Oklahom a. Section reads: "W here 
the insured o r  the annuitant and the 
beneficiary in a policy  o f  life  or acci­
dent. insurance o r  in an annuity con ­
tract have died  nnd there is no su ffi­
cient evidence to establish that they 
have died other than sim ultaneously, 
the proceeds o f  the policy  o r  contract 
shall be distributed as if the insured 
o r  annuitant had survived the benefi­
ciary, except if the policy  or eo it tact 
is com m unity properly  o f  the insured 
or annuitant and his spouse, and 
there is no •iternative beneficiary , or 
no alternative beneficiary except the 
estate or personal representatives o f  
tlie insured, the prnc.-eds shall he d is­
tributed as com m unity property tin­
der Section 4."

§ 5
No to I

Oregon. Inserts " o r  any interest 
therein" fo llow in g  "ex cep t if  the poli­
c y " :  substitutes "the proceeds o f
such in terest" for  "the  proceeds" im ­
m ediately preceding "shall lie d istrib ­
uted as com m unity property".

Pennsylvania. Om its bracketed 
material.

Rhode Island. O m its bracketed
material.

South Carolina. Omits bracketed 
m aterial.

South D akota, o m its  bracketed
m aterial.

Utah. Om its bracketed m aterial.

Vermont, Omits bracketed m ateri­
al.

Virgin Islands. Om its bracketed
material.

Virginia. Om its bracketed m ateri­
al.

W ashington. Omits bracketed m a­
terial.

W est V irginia. Om its bracketed
material.

W isconsin. Omits bracketed m ate­
rial.

W yom ing. Om its bracketed m ate­
rial.

Law  R eview  C om m entaries

Descent o f  insurance proceeds tin- E ffect o f  death in a com m on disas-
der Sim ultaneous Death Act. 25 So. ter upon the vested interest o f  a life
Cal.L .R  (1002). insurance beneficiary . 11 St. Louis

L.Rev. 230 (10241.

L ibrary R eferences

Death C=5. C.J.S. Deatli § U .

N otes o f  D ecisions

Generally 4 
Com munity property 7 
Construction with other laws I 
Contingent beneficiaries G 
D efinitions 3 
Evidence of survival 8 
Law governing 2 
Policies within section 5 
Taxation  9

I. Construction with other laws
W est’s A nn.Cul.Probate Code, 201, 

22S, w hich provide w ho for purpose 
o f  distribution  is considered to have 
died first iu sim ultaneous or nearly 
sim ultaneous deatli o f  insured and 
beneficiary and husband and w ife , 
must he construed w ith  W est's Ann. 
Cal.Probate Cotie, Ssi 21)0.3, 200.4, relat­
ing to succession  o f  property to deter-
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m ine who is to succeed to estate. In 
re W edenieyer's Estate, 1032. 240 r .  
2d S. 109 C.A.2d *17.

2. Law governing
n interpleader suit to determine 

rith t to proceeds o f  son's life  policies 
as between adm inistrators o f  father 
and sou w ho were killed in sam e au­
tom obile accident. W est’s  Anu.Cnl. 
Probate (.'ode. § 290.,'!, rcipiiriug d istri­
bution o f  policy proceeds ns if  insured 
bad survived beneficiary in absence 
o f  evidence that insured and benefi- 
ei: r.v died otherw ise than simultane- 
oti-lv was applicable, to the com plete 
exclusion  o f  W est's Ann.Cal.Probate 
rude, 5 200. governing disposition o f 
property when dependent upon prior­
ity o f  deatli. Hahn r. Padre. C.A. 
I'r 1.19.37, 233 F.2d 330.

W here husband as insured owned 
as eommutdty asset chose in action 
represented by life  policy, which 
named his estate, as beneficiary, and 
husband and w ife  died intestate ia 
airplane crash and W est's Ann.Cal. 
Probate Code, § 201, provided fo r  hus­
band to receive one-half o f chose in 
action to be distributed as i f  w ife  
bad died first, ultim ate distribution 
would be controlled by W est's Ann. 
Cal.Probate Code, § 2'2S, regulating 
distribution  o f  com m unity property 
lieloiiging to deceased and previously 
deceased spouse by virtue o f  com ­
munity character on presumed prior 
deatli o f  wife. In re W edenieyer's 
Estate, 1932, 24J P,2d 8, 109 C.A.2d 
<17.

3. D efinitions
The term "insured" in W est's 

ItOWA 11,03.010 providing that i f  in­
sured and Iteneficiary die sim ultane­
ously tin* policy proceeds shall lie dis­
tributed us if insured si rived bene­
ficiary  meant to refer to the person 
whose life  is insured. In re C lise’s 
Estates, 1004, 391 P.2d 347, 04 W ash. 
2d 320.

■I. Generally
W here deaths o f  insured and bene­

ficiary  o f accidental death policy o c ­
curred either sim ultaneously o r  in- 
-urcd survived beneficiary by a few 
minutes w ithout exercising  retained

right to change beneficiary  o f  policy, 
proceeds o f  poiiev  w ere payable to 
estate o f  insured. Mutual o f  Omaha 
Ins. Co. v. Losey. 1909. 170 X .W .2d 
273, 17 Mieh.App. 022.

5. Policies within section
Fact tiiat one o f  the policies mi 

life  o f  husband, who died sim ultane­
ously with beneficiary -w ife , provided 
fo r  payment in form  o f  continuing, 
m onthly sums did not render policy 
an "annuity con tra ct" and not tin in­
surance policy  w ithin V.A.T.S. P ro­
bate Code, § 47(e) providing that if 
insured and beneficiary  die sim ulta­
neously proceeds arc to be distributed 
as if insured lmd survived benefi­
ciary. Ill-own v. I,ce, T e x .1903, 371
5.W .2d 094.

6. Contingent beneficiaries
Sim ultaneous deaths o f  husband 

and w ife, w ho owned an insurance 
policy  on the life  o f  her husband iu 
the face amount o f  $00,000, ex tin ­
guished w ife 's  ow nership rights in 
the* p o licy ; at that point, the rights 
o f  the contingent beneficiaries to the 
policy  proceeds took precedence over 
any rights the w ife  m ay have had, 
and also term inated tier ability  to de­
termine the disposition  o f  the pro­
ceeds. Old Kent Hank & T rust Co. v. 
U. S.. 430 F.2d 392.

7. Com munity property
When* husband, w ife  and children 

w ere killed sim ultaneously in a ir ­
plane crash  distribution  o f  the two 
estates, consisting o f  insurance p o li­
cies on husband's life  purchased with 
com m unity funds and payable to his 
estate, were properly  ordered, in both 
estates, to he distributed one-lm if to 
m other o f  deceased husband and one- 
h a lf to m other o f  deceased w ife, in  
re Sugino's Estate. 190$. 73 Cnl.Itptr. 
130, 207 Cal.App.2d 591. 39 A.L.It.Md 
1323.

L ife  policies o f  husband who died 
sim ultaneously w ith  w ife  went to ids 
estate and not to her estate, where 
their agreem ent made all their prop­
erty com m unity property w hich vested 
in survivor on death o f  either, agree­
ment made no provision  fo r  distribu ­
tion o f  property in event o f  sim ulta-

§ 5
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neons deaths, w ill nf each named the 
other as sole beneficiary and made 
no provision fo r  distribution o f  es­
tates in event o f  sim ultaneous 
deaths, and W est's ItC W A 11.03.CH0 
provided that if  insuret' ' benefici­
ary should die sim ultaneously the po l­
icy proceeds should lvc? distributed as 
i f  insured survived lienefieiary. In 
re C lise’s Estates, 1904, 391 I\2d 347, 
C4 \Vash.2d 320.

W here a husband and w ife  pur­
chased certain  life  policies upon their 
own lives with com m unity funds, and 
named each other as the beneficiaries 
o f  such policies, and no alternative 
beneficiary  was named in the p o li­
cies, and neither insured hnd ch il­
dren, but both left collateral heirs, 
and both died sim ultaneously in an 
airplane accident, under W est’s IlCW
11.04.030, husband's collateral heirs 
were entitled to all proceeds o f  the 
policies in w hich he wns the named 
insured, and w ife 's  collateral heirs 
were entitled to all proceeds o f  poli­
cies iu which she was the named in­
sured. In re Saunders' Estates, 1937, 
317 P.2d 32S, 51 W nsh.2d 274.

W here husband as insured owned 
ehoses in action represented by life 
policies, which named w ife  benefi­
ciary, as com m unity asset and hus­
bnnd and w ife died intestate in a ir ­
plane crash and husband, who was 
presum ed to have survived w ife , took 
clioses in action, at husband's death 
proceeds o f  policies had to lie d istrib ­
uted in his estate accord ing to W est’s 
Ann.Cal.Probate Code, ji 228, provid ­
ing fo r  distribution o f  com m unity 
property belonging to deceased and 
previously deceased spouse by  virtue 
o f  '(immunity character on the pre­
sumed pr ior  death o f  w ife. In re 
W edenieyer's Estate, 1952, 240 P.2d 8, 
100 C.A.2d 07.

W here husband as insured owned 
ehoses in action represented by life  
policies, w hich named w ife  first be­
neficiary , as com m unity asset and 
w ife  wns presumed to have prede­
ceased husband and w ife 's  appoint­
ment as beneficiary  lapsed and p rov i­
sion on behalf o f  husband's estate as 
secondary beneficiary becam e opera­
tive, change in beneficiary  did not 
change character o f  property and did

§ 5
No te  7

not change applicability  o f  W est's 
Ann.Cal.Probate Code. 8 22S. provid­
ing fo r  distribution  o f  community 
property belonging to deceased and 
predeceased spouse. Id.

W here husband as insured owned 
com m unity asset consisting o f  ehoses 
in action represented by life  policies, 
which named w ife  first beneficiary, 
and w ife was presum ed to have prede­
ceased husband w ho died in same ac­
cident, at deatli o f  w ife  her ap­
pointm ent as beneficiary lapsed and 
provision in behalf o f husband's es­
tate as secondary beneficiary became 
operative. Id.

W here there w as no evidence as to 
which spouse died first, it was .statu­
torily presumed that instired-liusband 
survived for purposes o f  distributing 
proceeds from life insurance policies 
which w ere purchased with com m uni­
ty funds. Brown v. Loo, Tox.l!Mi3, 
371 S.W .2d (i!)4.

8. Evidence of survival
W here insured and beneficiary nf 

group policy  were riding in autom o­
bile which was struck by train, in­
sured 's body was dism embered, bene­
ficiary  was found by engineer o f 
train to he sitting iu fron t o f  auto­
mobile apparently dead, and medical 
exam iner who arrived a half hour 
inter found beneficiary to lie dead 
nnh noted deatli certificates that 
death o f  both occurred at same time, 
but was unable to say whether 
deaths w ere simultaneous, estate o f  
insured w as entitled to recover pro­
ceeds o f  policy. Prudential Ins. Co. 
o f  A m erica v. Som ers, 1937, 133 A.2d 
303, 20 Conn.Sup. 331.

Use o f  term “ direct evidence" in 
V.A .T.S. Probate Code, § 47(e), p ro ­
viding that when insured and benefi­
ciary  have died and there is no " d i ­
rect evidence" that they have died 
otherw ise than sim ultaneously, pro­
ceeds n f policy  shall lie distributed as 
if insured hnd survived beneficiary, 
w as intended to require a higher d e­
gree o f  proo f than would have been 
required fo r  "su ffic ien t evidence" 
and that the question o f  dentil should 
not lie le ft to con jecture o r  lie deter­
mined alone on evidence having no
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foundation upon com ponents usually 
recorded as reliable attributes o f 
death, G lover v. D avis. Tex. 1993. 
non SA\\2d 227.

In proceedincs to determ ine which 
elaim auts were entitled to proceeds 
o f  life policy, where insured, his w ife 
and two children  were killed in 
an autom obile collision , testimony 
m erely to the appearance o f  death on 
the part o f  the father was nor direct 
evidence that older daughter o f  in­
sured survived the insured or tlmt 
they died other than sim ultaneously. 
Id.

9. Taxation
Where husband nnd w ife, ench 

i.wninc policies upon the life  o f  the 
other in w hich ow ner w as named as 
prim ary beneficiary , were killed in a 
common disaster under circum stances 
where it could not be established who 
died first, under the Georgia Sim ul­
taneous Death Act the ownership 
rights w ere in the estate o f  the ow n ­
er at the m om ent o f  death, and ow n­
ership interests in the policies should 
have been valued accord ing to proce­
dures outlined in regulation basing 
value on the interpolated terminal 
reserve o f  the po licy  and should not 
have been included in the gross es­
tates at value equal to the entire 
proceeds payable under the policies. 
W ien ’s Estate v. C. I. K., C.A.Ga. 
1971, -1 11 F.2d 32.

A pplication  o f  -Simultaneous Death 
A ct is not tantam ount to find ing that 
parties in fact d ied  sim ultaneously 
and will not support assum ption that 
husband and w ife  each  ow ning poli­
cies on the life  o f  the other and who 
died in com m on disaster did die at 
the same instant so as to cause m a­
turity o f  the policies to coincide with 
instant o f  the ow ner 's death for pur­
pose o f  determ ining am ount in­
cludable in gross estate for  estate 
tax purposes. Id.

Proceeds o f  life  policy  w ere not in­
cludable, for  federal estate tax pur­
poses, in estate o f  absolute owner, 
who was show n to have died at same 
time as insured in airplane crash  and 
w ho under Oregon I’ n iform  Sim ul­
taneous Deulh A ct w as presumed 
to have predeceased Insured, on tlieo-

5
Note 9

ry that po licy  becam e fu lly  matured 
at instant o f  death, thereby giving to 
ow ner 's interest the full value o f  the 
proceeds, w hich, for  a fleeting in­
stant, became the fa ir  market value 
o f  her ow nership interest. Chow n's 
Estate v. C. I. 1!., C.A.9 1970. -12S K. 
2d 1305.

H ad execu tor o f  estate o f  absolute 
ow ner o f  life  policy  wished to claim  
that interpolated term inal reserve 
value o f  policy  should not have been 
Included, fo r  estate tax purposes, in 
estate o f  ow ner, w ho under Oregon 
U niform  Sim ultaneous Death Act 
w as presumed to  have predeceased 
insured, execu tor would have Ihsmi 
required to file  claim  for  a refund, 
and. if  that w ere denied, to pursue as 
remedy by an action iu the district 
c o u r t : claim  coulrl nor be raised in 
proceedings in lax  court on deficien ­
c y  assessm ent for failure to include 
proceeds o f  policy  in estate. Id.

Statute, w hich provides that if 
there is no direct evidence that 
spouses died other than sim ultane­
ously, one-half o f  com m unity shall be 
distributed as if  husband survived 
and other h a lf shall be distributed as 
i f  w ife  survived and which provides 
that statute is applicable to life  in­
surance proceeds payable to estate o f 
husband or w ife, was not applicable, 
fo r  inheritance tax purposes, to pro­
ceeds o f  policies on life  o f  husband, 
who, together w ith w ife  and children, 
died in airplane crash, where insur­
ance contracts provided that proceeds 
w ere to be paid to trust and trust 
agreem ent itself governed disposition  
o f  proceeds. I’.ullnck v. C ity  Nat. 
Dank o f  Austin . Tcx.Clv.Ajip.1977, 
5.10 S.\V.2d 703.

Value o f  w ife 's  interest in policies, 
w hich insured husband's life , w hich 
w ere for term insurance w ithout 
cash surrender value and w hich hnd 
to be nm in 'n iiicd in force by add i­
tional premium paym ents, w as not 
one-half o f  proceeds o f  policies but 
w as one-half o f  jiolicics ’ interjiolatcd 
terminal reserve value w hich had 
been stipulated to be zero : thus, for 
inheritance rax imrjioses a fter sueli 
sjiouses were killed iu airplane crash, 
no part o f  proceeds o f  policies be­
cam e a |iart o f  w ife 's  estate. Id.
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§ 6 . Act Does Not Apply If Decedent Provides Otherwise
This act shall not apply in the case of wills, living trusts, 

deeds, or contracts of insurance, or any other situation where 
provision is made for distribution of property different from the 
provisions of this act, or where provision is made for a presump­
tion as to survivorship which results in a distribution of proper­
ty different from that here provided.
As amended August 1953.

Amendments

The 1953 amendment inserted "o r  
any other situation " and added "nr 
where provision is m ade for  a pre­

sum ption as to survivorship  which 
results in a distribution  o f  property 
d ifferent from  tlmt here provided",

Action in Adopt ing  Jur isd ict ions 

Va r ia t io n s  f rom  O f f ic ia l  T ex t :

Alabama. Section reads: "T h is
chapter shall not apply in the case o f  
w ills, living trusts, deeds or con tracts 
o f  insurance wherein provision  has 
hoen made for  distribution  o f  proper­
ty d ifferent from  the provisions o f  
this chapter o r  wherein provision  is 
made for  a presum ption as to the o r ­
der o f  survivorship if  there is no su f­
ficient evidence that the persons died 
otherw ise than sim ultaneously. In 
w hich event full e ffe c t  shall he given 
to the presumption so provided as to 
the ord er o f  surv ivorship ."

C alifornia. Omits “ or any other 
situation " and “ or where provision  is 
m ade for a presum ption as to surv i­
vorship w hich results iu u d istribu ­
tion o f  property d ifferent from  that 
here provided” .

Connecticut. Omits “ or any other 
situ ation " and "o r  w here provision  is 
made for a presum ption as to survi­
vorship which results in a d istribu ­
tion o f  property d ifferen t from  that 
here provided".

De law a re .  Omits "o r  any other 
situ ation " and "o r  where provision is 
made for a presum ption as to surv i­
vorship which results in a d istribu ­
tion o f  property d ifferent from  tlmt 
hero provided".

Florida. Omits "nr any other .-itn- 
u llnn" and "o r  whore provision is 
made fo r  a presumption as to surv i­
vorship w hich results in a d istribu ­

tion o f  property d ifferent from  that 
here provided".

H aw aii. Om its this section.

Idaho. Omits "o r  any other situa­
tion " and "o r  where provision Is 
made for  a presum ption as to survi­
vorship w hich results in a d istribu ­
tion o f  property d ifferen t from  that 
here provided1'.

Indiana. Om its "o r  any other situ ­
ation " and "nr w here provision is 
made for a presum ption as to survi­
vorship w hich results in a d istribu ­
tion o f  property d ifferent from  tlmt 
hero provided".

Iowa, Om its “ or any otIter ..situa­
tion" and "o r  w here provision  is 
made for a presum ption as to survi­
vorship w hich results in a d istribu ­
tion o f  property d ifferen t from  that 
here provided",

Kansas , Section reads: "T h is  act 
shall not apply to a w ill, living trust 
or deed wherein provision  lias been 
made for  d istribution  d ifferent from 
the d istribution  under this net, or  to 
a po licy  or con tract o f  insurance 
wherein provision  lias linen m ade for 
paym ent o f  its proceeds different, 
from  such paym ent under this act."

Kentucky . Om its "o r  any other 
situation " and "o r  w here provision is 
n u d e  fur a presum ption as to survi­
vorship w hich results iu a d istribu ­
tion o f  property d ifferent from  tluiL 
hero provided".
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Maine. Section  roads: "T h is  sec­
tion shall not apply in the case nf 
w ills, deeds or contracts o f  Insurance 
wherein provision  lias lieen made for 
distribution d ifferen t from  the p rov i­
sions o f  said section .”

M aryland. Omits " o r  any other 
situation " and "o r  w here provision is 
made for a presum ption as to survi­
vorship w hich results in a d istribu ­
tion o f  property d ifferen t from  that 
here provided".

M ichigan. Om its “ o r  any other sit­
uation" and "o r  where provision  is 
made for  a presum ption as to  survi­
vorship w hich results iu n d istribu ­
tion o f  property d ifferen t from that 
here provided".

Minnesota. Om its "o r  any other 
situation " and “ or w here provision is 
made for a presum ption as to surv i­
vorship w hich results in a d istribu ­
tion o f  property d iffe ren t from  that 
hero provided” .

Mississippi. Section rends: "T h is  
chapter shall not apply in the case o f  
w ills, liv ing  trusts, deeds, contracts 
o f  insurance or other contracts 
wherein provis.on  has been made for 
distribution  o f  property d ifferent 
from  the provisions o f  .h is  chapter."

Nebraska. Om its " o r  any other 
situation " and "o r  w here provision is 
made for  a presum ption ns to surv i­
vorship w hich results in a distribu ­
tion o f property d ifferen t from  that 
here provided".

Nevada. Omits "o r  any other situ ­
ation ”  and "o r  w here provision is 
made for a presum ption as to surv i­
vorship which results in a distribution  
o f  property d ifferen t from  that here 
provided".

New Hampshire. Om its "o r  any 
oilier situation " and "o r  w hore provi­
sion is made for a presum ption as to 
survivorship which results iu a dis- 
l ■•ilnilion o f  property d ifferen t from  
i lull here provided".

New Jersey. Section reads: "T h is  
< liupler shall not apply to a devolu­
tion o f  property o f  a deeedent under

will or  upon intestacy, where the 
law provides tlmt in order to take on 
tin* devolution, a person shall survive

the deeedent b y  120 hours, living 
trusts, deetls, o r  contracts o f  insur­
ance, wherein provision  lias been 
made fo r  distribution  o f  property d if­
ferent from the provisions o f  this 
chapter."

New York. Section reads: "T h is  
section shall not apply in the ease o f  
wills, living trusts, deeds or contracts 
o f  insurance wherein a provision  oth ­
er than that prescribed by tlds sec­
tion lias boon m ade for disposition  o f  
property ."

North Carolina. O m its " o r  any 
other situation " and "o r  where provi­
sion is made for a presumption as to 
survivorship w hich results in a d is­
tribution o f  property d ifferen t from  
that hero provided".

North Dakota. Om its “ or any o il i­
er situation" and "o r  where provision  
is made for a presum ption as to sur­
vivorship which results in a distribu ­
tion o f  property d ifferen t from  tlmt 
hero provided".

Oklahom a. .Section reads: "T h is
A ct shall not apply in the ease o f  
w ills, liv ing trusts, deetls, or  con ­
tracts o f  insurance or annuity, or 
any other instrum ent wherein provi­
sion is made for distribution  o f  p rop ­
erty d ifferent from  tin* provisions o f  
this Act, o r  where provision  is made 
fo r  a presumption as to survivorship  
which results in a distribution  o f  
property d ifferen t from  that here 
provided, in all o f  which cases the 
provisions o f  such instrum ent shall 
he given e ffe ct ."

Pennsylvania. O m its " o r  any oth ­
er situ ation " and " o r  where provision  
is made for  a presum ption us to sur­
vivorship which results in a distribu ­
tion o f  property d ifferen t from  tliut 
here provided".

Rhode Island. O m its "o r  any oth ­
er situation " and "o r  where provision 
is made fo r  a presum ption as to sur­
vivorship w hich results iu a d istribu ­
tion o f  property d ifferen t from  that 
here provided".

South Carolina, Omits "o r  any 
other situation" and “ or where provi­
sion is made for a presum ption as to 
survivorship w hich results in a d is ­
tribution o f  property d ifferent from  
that lien* provided".
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South Dakota. Omits "o r  any oth ­
er situation " and ‘ ‘or  where provision 
is made fo r  a presum ption as to sur­
vivorsh ip  which vesults in a d istribu ­
tion o f  property d ifferent from  tlmt 
here prov ided ".

Tennessee. Omits ‘ ‘or any other 
situ ation " and "o r  where provision  Is 
made fo r  a presumption as to surv i­
vorship which results in a d istribu ­
tion o f  property d ifferent from  tlmt 
here provided” .

Utah. Omits "o r  any other situa­
tion " and “ o r  where provision  is 
made for  n presum ption as to surv i­
vorship w hich results in a d istribu ­
tion o f  property d ifferent from  that 
here provided".

Verm ont. Om its "o r  any other sit­
uation" and "o r  where provision  is 
made fo i a nresi.inptinn as to surv i­
vorship w hich residts in a distribution  
o f  property d ifferent from  that hero 
provided".

Virgin Islands. Omits "o r  any oth ­
er .situation" nnu "o r  where provision  
is made fo r  a presum ption as to su r­
vivorship wliicli results in a d istribu ­
tion o f  property d ifferent from  tlmt 
here provided".

V irginia. Section reads; "T ills  
chapter shall not apply in the ease o f 
w ills or living trusts wherein provi­
sion is made for  distribution o f  prop­
erty d ifferent from  the distribution  
that w ould lie made under the p rov i­
sions o f  tills Chapter, or in the ease 
of deeds Croatian a joint tenancy nr 
a tenancy by the entirety where any 
such deed o r  the w ill o f  any cotenant

makes specific  provision for d istriou - 
tion o f  properry d ifferent from  the 
distribution that would be m ade un­
der the provisions o f  th is chapter and 
iu fav or  o f  another eotenanr. o r  in 
the ease o f  contracts o f  insurance 
where cith er such con tract o r  the 
w ill o f  the insured makes provisions 
for distribution  o f  the proceeds d if ­
ferent from  the distribution  that 
w ould be made under the provisions 
o f  this chapter, provided that, i f  an 
insurance com pany makes paym ent 
to any beneficiary  designated in an 
insurance contract in accordance 
with § li-l.l-inn  without actual kpowl- 
cdge o f  such provision iu the w ill i.f 
the insured, such insurance com pany 
slm ll not lie liable to any person 
therefor, lmt the in su reds personal 
rep fcsei dative m ay recover from  
such payee the full am ount o f  such 
proceeds."

W ashington. Om its “ o r  any other 
situation " and "o r  where provision  is 
made for a presumption as to su rv i­
vorship w hich results in a d istribution  
o f  property d ifferent from  that here 
provided".

West V irginia. Omits " o r  any o ili ­
er situation" and "o r  where provision 
is made for  a presum ption as to su r­
vivorship w hich  results iu a d istribu ­
tion o f  property d ifferent from  that 
here provided".

W yom ing. Omits "o r  any other 
situ ation " and "o r  where provision  is 
innde for  it presumption in  to surv i­
vorship w hich results in u d istribu ­
tion o f  property d ifferent from  that 
here provided".

L ibrary R eferences

Death C=3. C.J.S. D eath  8 11.

N otes o f  D ecisions

I. W ills
Husband, whose will provided that 

if  lie and w ife  died w ithin HO days o f  
each other it was to ho conclusively  
presumed that w ife  survived hus­
band, exercised option under section 
o f  U niform  .Simultaneous Dentil A ct 
to negate statutory presumption o f  
testator’s survival and substitute one 
o f  his own m aking; it w as intention

o f  huslmnd that presumption o f  
w ife 's  survivorship  apply where 
spouses died within HO days o f  each 
other but not i'« result o f  a com mon 
disaster, and this intention w ould he 
given e ffect . I'niiuoiie v. M c­
Laughlin. 1077, H77 A.'Jd .797, H7 Mil.
App, .'1.93.

W ills w hich were executed by hus­
band and w ife  who died simultane*
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onsly and were proper in form  and 
correctly  executed w ere effective  and 
controlled estates o f  husband and 
w ife  notw ithstanding this Act. In re 
M eade’s Estate, 10< 14. ;>!! C al.llptr. 
278. 228 C.A.2d 1119.

- Term s o f  w ills o f  husband and 
w ife killed sim ultaneously w ere re- 
ipiiretl to be given e ffe ct in accord­
ance with tiiis Act, and decedent’s 
share o f  com m unity property in each 
estate was disposable in same m an­
ner as if each spouse had survived 
and tlie com m unity consisted o f  the 
w hole o f  t he estate o f  each spouse.

neither spouse ever having inherited 
from the other. Id.

Common disaster provision o f  will 
directing that tinder such circum ­
stances testator's w ife  should be 
deemed to have predeceased him 
would be given its literal m eaning so 
that g ift to w ife  o f  testator was de­
feated where testator and his w ife 
were fata lly  injured in autom obile 
accident, although a w ife  survived 
testator’s instantaneous death by a 
m atter o f  three hours, in  re M uller’s 
Estate. 1000, 272 X.V.S.’Jd 12.11, art 
Mise.2d 100S.

§ 7 . Uniformity of Interpretation
This act shall be so construed and interpreted as to effectuate 

its general purpose to make uniform the law in those states 
which enact it.

Library R eferences

Statutes C=>220. C..1.S. Statutes § 371 e t seq.

§ 8 .  Short Title
This act may be cited as the Uniform Simultaneous Death 

Act.

§ 9 .  Repeal
All laws or parts of laws inconsistent with the provisions of 

this act are hereby repealed.

§ 1 0 .  Severability
If any of the provisions of this act or the application thereof 

to any persons or circumstances is held invalid such invalidity 
shall not affect other provisions or applications of the act which 
can be given effect without the invalid provisions or application, 
and to this end the provisions of this act are declared to be sev­
erable.

§ 1 1 . Time of Taking Effect
This act shall take e ffe c t ...........................
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U  H  April 26, 1985

SUBJECT: Uniform Simultaneous Death Act
(Work Order No. 1 A - 1030)

TO: Representative Max Gruenberg

FROM: George W„ Edwards ,3^
Legislative Counsel

The accompanying draft legislation proposing the enactment 
of the Uniform Simultaneous Death Act in Alaska has been 
prepared at your request. The legislation is substantively 
identical to sections 1-8 of the act as it appears in Uniform 
Laws Annotated (1983 ed.). Some editorial license has been 
taken for the purposes of clarity and conformity to Alaska 
legislative drafting practices.

It is interesting to note that prior to enactment in Alaska 
of the Uniform Probate Code in 1972 (ch 78 SLA 1972) an 
abbreviated version of the Uniform Simultaneous Death Act 
was in place as AS 13.13.010-13.13.070 (ch 80 SLA 1949).
The commentary at page 559 of volume 81, Uniform Laws 
Annotated indicates that as a result of the 1972 probate law 
changes Alaska law was no longer considered in substantial 
conformity with the Uniform Simultaneous Death Act and the 
state was deleted from the table of jurisdictions in which 
the act was in effect.

My review of the legislative history of the 1972 legislation 
provided no information as to why the death act was not then 
adopted along with the probate code. Since then the p r o b­
ate code sections found in AS 13.06.035 and AS 13.11.220 
have constituted the only Alaska law directly concerned with 
simultaneous death situations. At this time Alaska and 
Louisiana appear to be the only states in which the Uniform 
Simultaneous Death Act is not in effect.

GWE:csh 
C4/018
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LEGISLATIVE AFFAIRS AGENCY

H  E M O R A N D U  M  October 4, 1985

SUBJECT: HB 408 - Uniform Simultaneous Death Act

TO: Representative M.M. Miller
House Judiciary Committee

PCX H • iAr?

FROM: Michael F. Ford Z 6' . / .

Legislative Counsel

The following is a section by section analysis of HB 408: 

Section 1

13.43.010 - States the general rule, that in cases of 
simultaneous death the property of each person shall be 
disposed of as if that person had survived. This is a legal 
presumption that is simple, and avoids the difficulty of 
proving survivorship.

13.43.020 - Applies the same presumption of survivorship to 
a beneficiary or beneficiaries in simultaneous death 
situations.

13.43.030 - Provides for distribution of property held by 
joint tenants or tenants by the entirety in simultaneous 
death cases.

13.43.040 - Provides for distribution of community property 
in cases of simultaneous death of a husband and wife.

13.43.050 - Subsection (a) creates a conclusive presumpcion 
that when an insured and beneficiary die simultaneously, 
proceeds shall be distributed as if the insured had 
survived. This is presumed to be the intention of the 
insured, but the insured would be able to provide otherwise 
in the contract of insurance, if it does not. Subsection 
(b) provides that when insurance is community property and 
an alternative beneficiary is not selected, proceeds are 
distributed as community property under 13.43.040.
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Repr^ Tentative w M .  Miller
October 4, 1985
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13.43.060 - Allows a person to provide for a different kind 
of distribution of property than is provided in this 
chapter.

13.43.070 - Uniformity provision.

13.43.080 - Citation section.

Section 2 - This Act will not apply to distribution of 
property of those persons dying before the effective date of 
the Act.

M F F :mkr 
Ml : 031


