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TESTIMONY BEFORE THE ALASKA STATE SENATE JUDICIARY COMMITTEE 

April 2, 1986

Good afternoon Mr. Chairman, members of the Committee.

My name is Vernita Zilys. I serve as Director of the Subsistence and 

Natural Resources Department for the Rural Alaska Community Action Program, 

better known as RurAL CAP. I'm also staff to the Rural Alaska Resources 

Association. RARA, as that organization is better known, has members 

representing rural areas statewide.

We have been keeping an eye on the subsistence bill as it passes through 

the legislature because our constituency consists of thousands of Alaskans 

who derive their living from the land. In recent weeks, I am reminded of 

a saying that goes, "Laws are like sausages - it is better not to watch them 

being made." (As an observor n ew to the process by which ideas become laws 

in Alaska, I hope you will share the humorous side with me.)

The latest ingredient added to the subsistence legislation before you 

today will make some hot, hot sausage: I refer to the amendment offered by

Senator Halford last week. We should review this amendment in the context 

of the presentation given to the Senate Resources Committee (which Mr. 

Halford also serves) by the Interior Department's Assistant Secretary last

month. Clea,rly, a bill containing the language recommended by Mr. Half or!
C p m M

would not^wich the interpretation of the Alaska National Interest Lands 

Conservation Act given by Mr. Horn on March 26th. The Rural Alaska 

Resources Association, as well as RurAL CAP, are in complete agreement with 

Mr. Horn's interpretation of the federal law on subsistence.

In the abstract, it is difficult to see the way the subsistence economy 

works. W e  have evidence from history which tells us that such an economy 

worked to keep people alive long before there x/as cash, grocery stores 

or restaurants. Many people would prefer to make history out of something 

which, in fact, is still very much alive. Although many x«;ho live off the 

land have come to depend on money to help them continue to do so, they still
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derive the majority of their livelihood directly from the taking of fish, 

game and other natural renewable resources.

Let mi. use a particular definition of the word "economy" to make a 

point I feel has not yet been made emphatically enough in this debate. 

"Economy" deals with the production, distribution and consumption of goods 

and services. Since last February, I see the subsistence economy being 

treated as though it means only the consumption of fish and game. In truth, 

people who subsist by using fish, game and other resources participate 

peripherally in the cash economy, and the ways in which they produce, or 

harvest resources differ from they ways cash resources are derived from 

both renewable and nonrenewable sources. Likewise, the distribution of 

goods and services is strikingly different when compared to an economy based 

on livelihoods gained from wages.

Our distribution system has been treated as a curiosity by anthropolo­

gists; as an example of our primitive naivete by cash economists; and as 

an unimportant facet of our society by some lawmakers who refuse to accept 

the validity of the subsistence economy. I refer to a distribution svstem 

that allows for communal uses of the harvest, yes, but also to the sharing 

of resources, including cash, that make a harvest possible in the first 

place.

Look ac a caribou hunt: in Unalakleet, my hometown, the caribou have

arrived for the first time in fifty years. The people are jubilant - for 

once they will not have to travel upwards of three hundred miles to get one

of their favorite foods. Some people are a little downcast, at first - the

younger ones, especially, who have not yet learned the way subsistence works. 

They think because they have no money, they will not get caribou to eat.

What they quickly observe is that anyone who wants to, can hunt. The hunters 

go from house to house, or call each other on the phone, or meet each other

in the street to plan to hunt together.
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Some of those hunters are also workers for cash, whether full-time or 

part-time or seasonally. But unlike most heads of household in the cities, 

they will not pay what, in the bush, can be exorbitant, freight-inflated 

prices for ground beef or chicken from the store. Instead, they sav to a

friend, or a relative, or someone they know has little or no cash, "If I

pay for gas, will you hunt for me?" or "I'll buy you ammunition if you 

share your caribou." Lots of times, several hunters get together and pool 

what money they do have so all of them can hunt.

Do you imagine that, if seven hunters go out and only four of them shoot

caribou, that three hunters will come home to their families with no meat? 

The subsistence economy, unlike the purest form of the cash economy, does 

not operate on the principle of individual achievement for individual gain. 

Every hunter gets a share, enough to feed himself and others dependent upon 

him. In addition, most take a portion of their own share to others in need: 

widows, orphans, or the disabled.

Unless this form of distribution, which still op '.rates in many, many

communities in Alaska today, is understood, I fear we will continue to see

threats to the subsistence way of life. Try to see the effect an amendment 

such as the one Senator Halford proposes, will have on people who survive 

by sharing. Subsistence is not a welfare economy; one should not have to 

be poor to qualify to participate. Accepting subsistence as an economy, 

then compare the reaction of those who participate in the cash economy if 

someone were to tell them that, by law, they could not support themselves 

within that economy unless they were destitute, below the federal or state 

poverty guideline!

If you abolish the ability of people who make money to share their cash 

resources so others can eat, who will take up the slack? Someone who was 

once ^ble to use his or her money to enable others to fish and hunt is not

likely to dole out cash for nothing. At present, cash can buy gas and

ammunition and nets to be used by some for the benefit of many. Insert 

Senator Halford's amendment, and those who can share today, will not be able 

to do so if that amendment is adopted by the legislature.
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The "slack" I spoke of will be taken up by an increase in the burden to the 

State of Alaska. Whether this burden takes the form of capital improvement 

projects to create jobs (or other ways to provide jobs), or an increase in 

the social burden of welfare would remain to be seen. But we all can see 

that, with the continuing decline in State revenues, even those recourses 

may be fantasies.

Last week 'the federal government made clear their intent to carry out 

their promise to manage fish and game in Alaska in the absence of an 

acceptable subsistence bill passing the legislatr his session. Their 

action, I stress, would be to carry out not a threat . t a responsibility 

they have recognized for a hundred years and more. -s not likely that

they take this responsibility lightly - indeed, Assistant Secretary Horn 

elucidated their position in firm language.

Subsistence has come to be viewed as a bonus the government allows; for 

many people on the land, however, subsistence is a provenance of the land 

itself. While we recognize the authority of both the State and the federal 

governments to protect resources used for subsistence, ultimately the 

resources themselves govern us. They are our life; they are our food; and 

we truly are what we eat.

Thank you for this opportunity to speak to you.
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ALASKA NATIVE BROTHERHOOD AND SISTERHOOD 
73RD ANNUAL CONVENTION 

KLAWOCK, ALASKA 
NOVEMBER 11-16, 1985

RESOLUTION NO. 30

TITLE: Grand Camp Support of HB-288 and SB-231 - Subsistence

WHEREAS, The native peoples of Alaska, citizens of the United States
and the state of Alaska, both enjoy and implement the duties 
thereof, and

WHEREAS, The economic system of the United States is one based on 
monetarism and rights of possession, and

WHEREAS, Monetarism and some rights of possession are recent
acquisitions of Alaska's native peoples, and

WHEREAS, There are dietary nutritional needs, biological
adaptations, and cultural mandates involved in the rural 
subsistence way of life, and

WHEREAS, The majority of Alaska's native people are rural, and

WHEREAS, The rural economy is one primarily based on subsistence, and

WHEREAS, There are limited alternatives available to meet the
nutritional needs and health and well-being of Alaska's
rural population, and

WHEREAS, Most other introduced nutritional supplements resulted in 
health related burdens to society, and

WHEREAS, The Grand Camp Alaska Native Brotherhood and Alaska Native 
Sisterhood has concern for its people and others, NOW

THEREFORE BE IT RESOLVED that the Alaska Native Brotherhood and the 
Alaska Native Sisterhood in Convention assembled at Klawock, Alaska
during the week of November 11-16, 1985 support and urge passage of
HB-288 and SB-231, maintaining stability by returning the subsistence 
preferences and procedural protections to rural Alaska.

ATTEST: •
I certify that this resolu- Ronald Williams, Grand President
tion was adopted by the ANB-ANS 
Grand Camp in Convention at 
Klawock, Alaska during the week
of Nov. 11-16, 1985. Albert Kookesh, Grand Secretary

P a t l AN8 Grand P ra s id an li F m "» Pe ia irov icn See V u so n  D P'ane
Roy Peratrovicn PalticH J Paul .Valter Scocu>H Fran* 0  W illiam s
A l l r e l  W idmaiK Tiu,imas Jacuson R icna io  SM I Heroert H ooe
Cyroa Peon Jonn « o o e  Steven V H o ld ’  R o cen  R Martin

Rcy Peratroiicn G 'a ra  P 'h i idem E»neMuS 
Cy'us Pec* G'and Secrnlary Emeritus 

MilcSrod Spa**S ANS Presnjont Emeritus
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United States Department of the Interior
OFFICE OF THE SOLICITOR 
WASHINGTON, D.C. 20240

In Reply Ref e r  To: APR 0  4  1S3 6
FWS.CW.0136

Mr. Harold M. Brown 
A t t o rn ey  Gene ra l  
S t o t e  of  Alaska 
Juneau,  Alaska 99811
Dear Mr. Brown:
The S o l i c i t o r  has asked t h a t  I r espond to  your  Feb rua r y  6, 1936, 
l e t t e r  co nce rn i ng  ou r  i n t e r p r e t a t i o n  of  c e r t a i n  p r o v i s i o n s  in 
T i t l e  VI I I  of t h e  Alaska N a t i o n a l  I n t e r e s t  Lands Conse r va t ion  Act 
(ANILCA), 16 U.S.C. SS 3111-3126. As you no t ed ,  Wi l l i am Horn, 
t h e  A s s i s t a n t  S e c r e t a r y ,  F i sh and W i l d l i f e  and Pa rk s ,  informed 
Governor  S h e f f i e l d  on September 23, 1985, of  h i s  d e t e rm i n a t i o n  
t h a t  A l a s k a ' s  s u b s i s t e n c e  program i3 no l onge r  in  f u l l  compl i ance 
wi th  the  r e q u i r emen t s  o f  T i t l e  V I I I  of  ANILCA. Tha t  d e t e rm in a ­
t i o n  was t : sed on th e  i n t e r p r e t a t i o n  g iven  by th e  Alaska Supreme 
Cour t  t o  tne  Alaska s u b s i s t e n c e  s t a t u t e  in  Madison v. Alaska 
Depar tment  of Fi3h and Game, 696 ?«2d 168 (Alaska 1985) .
A s s i s t a n t  S e c r e t a r y  Horn's  l e t t e r  s t a t e d  t h a t  t he  Depar tment of 
the  I n t e r i o r  would be fo rced  to t ake  ove r  a d m i n i s t r a t i o n  of 
s u b s i s t e n c e  use on publr'c l and s  i f  t he  S t a t e  program were not 
b rough t  back i n t o  compl i ance  wi th  ANILCA by June 1, 1986,
T i t l e  y m  of  ANILCA p r ov i d e s  t h a t  the t a k i ng  on p u b l i c  lands of 
f i s h  and w i l d l i f e  f o r  nonwas t e f u l  s u b s i s t e n c e  u s es  s h a l l  be g iven  
a p r e f e r e n c e  ove r  t a k i ng  f o r  a l l  o t h e r  purposes . .  T i t l e  VI I I  a l s o  
c o n t emp l a t e s  t h a t  t he  S t a t e  of  Alaska w i l l  e n a c t  and implement a 
s u b s i s t e n c e  sys tem t h a t  i s  c o n s i s t e n t  w i th  ANILCA's r e q u i r emen t s .  
I f  the S t a t e  does so, the  S t a t e  s h a l l  r e g u l a t e  s u b s i s t e n c e  use 
and the s u b s i s t e n c e  p r e f e r e n c e  on both publLc and non-publ i c 
l a nd s .
In 1982, th e  Depar tment  o f  the I n t e r i o r  found t h a t  t h e  S t a t e  
s u b s i s t e n c e  program was c o n s i s t e n t  wi th  ANILCA's r e qu i r emen t s  and 
th e  S t a t e  has t h e r e f o r e  been r e g u l a t i n g  s u b s i s t e n c e  use on bo th  
p u b l i c  and non-pub l i c  l a nd s .  That  f i n d i n g  was based  in p a r t  on 
c e r t a i n  S t a t e  r e g u l a t i o n s  t h a t  e f f e c t i v e l y  l im i t e d  the e l i g i ­
b i l i t y  f o r  tho s u b s i s t e n c e  p r e f e r e n c e  to r u r a l  r e s i d e n t s .  In 
Mad ison , however, t he  Alaska Supreme Cour t  r u l e d  t h a t  t h e s e  
r e g u l a c  i o n s 'were i n c o n s i s t e n t  w i th  the S t a t e  s t a t u t e ,  which on 
i t s  f ace  does not  l i m i t  s u b s i s t e n c e  p r e f e r e n c e  e l i g i b i l i t y  to 
r u r a l  r e s i d e n t s .  ' ^



The State legislature did not in 1985 pass legislation addressing 
the problems identified in the Madison decision; the legislature 
is, however, currently considering legislation to cure the 
Madison problems and address other subsistence issues a3 well.
As your letter notes, the Department of the Interior will have to 
review any State subsistence bill that is enacted to ensure that 
it la consistent with ANILCA's requirements. The State 
understandably wishes in advance to have some sense of how these 
legislative responses to Madison might be received by the 
Department. For this reason, you have asked us to address 
several questions pertaining to the fundamental subsistence 
requirements of ANILCA. As you know, Assistant Secretary Horn 
appeared before the State Senate Resources Committee on March 5, 
1986, to answer a series of questions on subsistence issues.
Mr. Horn had discussed these Issues at length with me and my 
staff prior to his appearance before the committee. My answers 
to your questions, which I have discussed with Mr. Horn, should 
be taken as supplementary to and confirming of the answers he 
gave before the comr'ttee. The questions raised in your letter, 
together with our answers, are as followst

1. Dos3 ANILCA require that "subsistence uses” be limited
’■•: -.tb customary and trad-i.t ional uses' .of fish.and game bync* 

residents of rural Alaska?

ANSWER; .Yes. _Section 803 of ANILCA, 16 U.S.C. S 3113; defines 
"subsistences uses" to mean "the customary and traditional uses 
by rural M a s k a  residents of wild, renewable resources.,.." 
Determination of customary and traditional use levels of 
particular populations requires reference to historical use 
patterns and the potential for natural shifts in use patterns, 
but should not focus on any specific era or year as the sole 
benchmark of subsistence use. For instance, overharvesting of a 
particular population may have reduced or even eliminated 
subsistence uses that would have been evident with a relatively 
healthy population and that would again be evident if the 
population were replenished. In still other cases, a species 
such as the cacibou that is clearly the subject of subsistence 
uses may shift geographically to an area that had not previously1' 
been identified as part of its habitat. In each of these cases, 
a determination of customary and traditional use levels should 
include consideration of whether current use levels may be 
depressed below true customary and traditional use levels or 
whether the use levels reflect an unexpected but nonetheless 
natural shift In a species' habitat.
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2. Does ANILCA require that takings for subsistence uses as 
defined in ANILCA be afforded a priority over takings 
for other uses whenever it is necessary to restrict the 
harvest to protect the resource or the continuation of 
subsistence uses?

3. Does ANILCA require that the priority operate to provide 
reasonable opportunity for all subsistence uses even if 
that means restricting or eliminating takings for other 
purposes before any subsistence use is restricted?

ANSWER: Yes on both questions. Section 004 of ANILCA, 16 U.S.C.
S 3114, provides:

Except as otherwise provided in this Act and 
other Federal laws, the taking on public 
l a n d 3  of fish and wildlife for nonwaateful 
subsistence uses shall be accorded priority 
over the taking on such lands of fish and 
wildlife for other purposes. Whenever it is 
necessary to restrict the taking of 
.populations of fish and wildlife on such 
lands for subsistence uses in order to 
protect the continued vi bility of such 
populations, or to continue such uses, such 
priority shall be implemented through 
appropriate limitations based on the 
applitati on of the following criteria:

(1) customary and direct dependence upon the 
populations as the mainstay of livelihood;

(2) local residency? and
(3) the availability of alternative resources

Section 804 clearly establishes a priority on public lands in 
favor of taking of fish and wildlife for nonwasteful subsistence . 
uses over taking for other purposes. The priority does not come 
into effect with respect to fish or wildlife populations that are 
sufficient in number to sustain a harvest by all persons engaged 
in subsistence and non-subsistence uses. S. Rep. No. 413, 96th 
Cong., 1st. Sess, 269 (1979); 126 Cong. Rec. 29280 (1980) 
(Statement of Rep. Udall). The subsistence preference does 
require, however, that if a harvest by all persons would harm the 
continued viability of a fish or wildlife population or harm 
continued subsistence uses of the population, then all taking of 
the population for non-subsistence pucposes must be eliminated 
before subsistence uses may be restricted. S. Rop. No. 413, 96th 
Cong., 1st Sess. 269-270 (1979); 126 Cong. Rec. 29280 (1980);
H.R. Rep. No. 97, Part I, 96th Cong., l3t Sess. 280 (1979); 3.
Rep. No. 1300, 93th Cong., 2d Ses.s. 221 ( 1978 ).
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4. Do the  p r o v i s i o n s  of ANILCA § 804 app ly  to each f i s h  
s to ck  and game p o pu l a t i o n  which i s  the s u b j e c t  of 
s u b s i s t e n c e  uses?

ANSWER: Yes. On i t s  face/ the s e c t i o n  804 s u b s i s t e n c e
p r e f e r e n c e  f u n c t i o n s  to p r o t e c t  c o n t i n u e d  s u b s i s t e n c e  use  of f i s  
and w i l d l i f e  popu l a t i o n s/  r a t h e r  than f i s h  and w i l d l i f e  in 
g e n e r a l :

Whenever i t  i s  n e c e s s a r y  to r e s t r i c t  the 
t a k i n g  o f  p o pu l a t i o n s  o f  f i s h  and w i l d l i f e  on 
such l and s  f o r- s u b s i s t e n c e  uses  in o r d e r  to 
p r o t e c t  t he  c on t i nu ed  v i a b i l i t y  of  such 
p o p u l a t i o n s / o r  to  c on t i n u e  such u s e s . . . .

(Emphasis added).  Moreover/ the  l e g i s l a t i v e  h i s t o r y  of s e c t i o n  
804 shows t h a t  Congress in t ended  the  s u b s i s t e n c e  p r e f e r e n c e  woul 
p r o t e c t  s u b s i s t e n c e  uses  of p a r t i c u l a r  p o p u l a t i o n s .  For 
i n s t a n c e ,  th e  Sena t e  Committee on Energy and N a t u r a l  Resources  
Repor t  s t a t e s :

I f  . a p a r t i c u l a r  f i s h  o r  w i l d l i f e  p o p u l a t i o n  
( e . g .  salmon, noose o r  c a r i D O u l  in a ~
p a r t i cu l a r  a r e a  i s  s u f f i c i e n t  t o  s u s t a i n  a 
h a r v e s t  by a i l  p e r son s  engaged in s u b s i s t e n c e  
and o t h e r  u s es ,  t he  imp l emen ta t i o n  of 
r e s t r i c t i o n s  on t a k i ng  s e t  f o r t h  in t h i s  
s e c t i o n  need no t  be imposed by the S t a t e  
ru l emak ing a u t h o r i t y .  H c e v e r ,  i f  the 
c on t i n u ed  v i a b i l i t y  of a p a r t i c u l a r  
p o p u l a t i o n  or  the a b i l i t y  of  r u r a l  
s u c s i s t a n c e- d ep e n d e n t  r e s i d e n t s  to s a t i s f y  
t h e i r  s u b s i s t e n c e  needs would be t h r e a t e n e d  
by a h a r v e s t  by a l l  such p e r s o n s ,  t h e  S t a t e  
ru lemak ing  a u t h o c i t y ,  in c o n j u n c t i o n  w i t h  the 
r ecommendat ions of  the r e g i o n a l  c o u n c i l  
r e p r e s e n t i n g  th e  a f f e c t e d  a r e a ,  i s  r e q u i r e d  
by t h i s  s e c t i o n  to e s t a b l i s h  r e g u l a t i o n s  
which r e s t r i c t  the t a k i n g  of such popul  .it ion 
t o  Alaska r e s i d e n t s  engaged in s u b s i s t e n c e  
u s e s .

I f  " s u b s i s t e n c e  u s e s "  must be f u r t h e r  
r e s t r i c t e d  to p r o t e c t  t he  co n t i n u ed  v i a b i l i t y  
of  the p o p u l a t i o n  or  to  en su r e  the  s a t i s f a c ­
t i o n  of r u r a l  s u b s I s t a n c e  needs ,  the S t a t e  
ru l emak ing  a u t h o r i t y ,  in c o n j u n c t i o n  wi th  the 
recommendat ions of  the r e g i o n a l  c o u n c i l ,  must 
l im i t  such uses  to l o c a l  r e s i d a n t s  of the 

• a f f e c t e d  a r e a ,  o r ,  ' I f  n e c e s s a ry ,  on ly  tho s e  
l o c a l  r e s i d e n t s  wi th  the most cus tomary  and
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direut dependence on the population as the 
mainstay of livelihood and with tne lease 
access to alternative food supplies.

No. 413, 96th Cong., 1st Sess. 269-273 (1979) (emphasis 
see also H.R. Rep. No, 97, Part I, 96th Cong., 1st Sess. 
(1979); S. Rep. No. 13400, 95th Cong,, 2d Sess. 221-222 
These statements are buttressed by Representative 

explanation that:

[t]he subsistence preference applies to 
Individual wildlife populations and fish, and 
State regulation of the taxing of each 
population and stock must be consistent with 
section S04•

The State must first identify the 
customary and traditional uses of each 
population and stock by rural residents.

126 Cong. Rec. 29279 (1930) (emphasis added).

Established customary and traditional uses of particular fish and 
wildlife populations therefore may be restricted only aa set 
forth in section 804, Conversely, particular populations that 
are not subject to customary and traditional uses need not be 
regulated pursuant :o section 804.

5. Does ANILCA authorize a durational rural residency
requirement in identifying who may engage in subsistence 
uses?

ANSWER: No. The legislative history of the "subsistence uses"
definition states explicitly that the reference to "rural 
residents" in section 8C3 "is not intended to impose a 
'durational* residency requirement... or impede the traditional 
movement of Alaska residents between the rural areas and major 
population centers and vice versa." S. Rep. No. 413, 96th Cong.,,- 
1st Sess. 233 (1979); see also 126 Cong. Rec. 29279 (1980).
ANILCA does, however, authorize consideration of the location of 
a person's primary or principal residence in determining whether 
that person is a rural resident of Alaska and therefore i3 
eligible for the subsistence preference. H.R. Rep. No. 97, Part 
II, 96th Cong., 1st Sess. 192 (1979), For instance, a person 
whose perm;.nent residence Is in Anchorage, but who spends some 
time each summer in a rural area, would not be a rural resident 
eligible for the subsistence preference. We believe that means 
other than a' durational requirement may be utiLized to determine 
whether a person-s primary or permanent residence is in a rural 
area of Alaska and whether the person is thus a rural resident.

S . Rep•
added) ; 
2 8 0 -2 8 1  
( 1978) . 
Udall’s



6. Does ANILCA require that, subsistence uses be Ldantified 
and regulated on a community or area basis?

ANSWER: Yes. Representative Udall stated:

that customary and traditional subsistence 
uses must be evaluated on a community or area 
basis, rather than an individual basis. IE 
not,... the Alaska Native subsistence way of 
life would be terminated in one generation as 
rural residents with established subsistence 
use3 pass away and their descendants with no 
established customary and traditional uses 
take their place in the subsistence cycle.

126 Cong. Rec. 29279 (1980). Representative udall's statement 
reflects earlier legislative history that stresses the importance 
of protecting continued subsistence U3es in particular areas.

However, the phrase "customary and
traditional" is intended to place particular
emphasis on the protection-and-continuation-• : *. * f.r.c
of the taking of fish, wildlife, and other
renewable resources in areas of, and by
persons (both Native and non-Native) resident
in, areas of Alaska in which such U 3 e s  have
played a long established and important role
in the economy and culture of the community
and in which such uses incorporat3 beliefs
ami customs which have been handed down by
word of mouth or example from generation to
generation.

S. Rep. No. 413, 96th Cong. 1st Sess. 269 (1979); see also H. R . 
Rep. No. 97, Part I, 96th Cong., 1st Sess. 279-280 (1979); S.
Rep. No. 1300, 95th Cong., 2d Sess. 221 (1978).

7. Does ANILCA authorize only "important" subsistence uses 
to be subject to the protections of the subsistence law?

ANSWER: No. Section 803 defines "subsistence uses" to mean
"customary and traditional uses ... of wild, renewable 
resources," and section 804 requires that "nonwasteful 
subsistence uses" be given a preference over other uses. The 
plain meaning of these provisions dictates that all "subsistence 
uses" as defined in section 803 qualify for the section 804 
subsistence preference. To the extent that a particular 
population is relatively unimportant for subsistence purposes, 
this should be reflected in relatively low customary and 
traditional use of the population. Yet however low the customary
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and traditional use might be (i.e., however "unimportant" it 
might be), section 304 requires that the opportunity to make the 
use be given an absolute priority over non-subsistence uses.

The "importance" of particular subsistence uses can come into 
play under section 804 when, even though all non-subsistence uses 
of a particular population have been eliminated, restrictions on 
subsistence uses of the population are needed in order to protect 
the continued viability of the population or to insure the 
continued subsistence U3es of the population. As required by 
section 804, restrictions on subsistence u s g 9 of that population 
must be based on (1) customary and direct dependence upon the 
population as a mainstay of livelihood, (2) local residency, and 
(3) availability of alternative resources. These criteria 
provide indirectly the only mean3 that the importance of 
particular subsistence uses may be employed to restrict 
subsistence uses. Of course, this may occur only after all non­
subsistence uses have been eliminated.

8. Is the subsistence priority in ANILCA limited to a 
priority over other consumptive uses, or would it 
•include a priority over other takings, such as catch- 
and-release fishing?

ANSWER: Section 804 o t ANILCA provides that taking for
nonwasteful subsistence uses shall be accorded priority over the 
"taking" for other purposes, Section'102(13) of ANILCA, 16 
U.S.C. S 3102(18), defines "taking" to mean "to pursue, hunt, 
shoot, trap, net, capture, collect, kill, harm, or attempt to 
engage in any such conduct." Section 804 onus might be 
interpreted as requiring that the subsistance preference apply 
with respect to any non-subsi3tence taking, regardless of whether 
that taking might be consumptive.

It appears, however, that Congress actually intended the 
subsistence preference to apply only to consumptive non- 
aubslstence uses. In describing subsistence policy, ANILCA 
section 802(2), 16 U.S.C. S 3112(2), states:

nonwasteful subsistence uses of fish and 
wildlife and other renewable resources shall 
be the priority consumptive uses of ail such 
resources on the public lands of Alaska whan 
it is necessary to restrict taking in order 
to assure the continued viability of a fish 
or wildlife population or the continuation of 
subsistence uses of such population, the 
taking of such population for nonwasteful 
subsistence uses shall be given preference on 
the public Lands over other consumptive uses.

7



(Emphasis added). See also S. Rep. No. 413, 96th Cong., 1st 
Sess. 268 (1979); H.R. Rep. No. 97, Part I, 96th Ceng., 1st Sess. 
279 (1979); S. Rep. So. 1300, 95th Cong., 2d Sess. 220 (1978).
In addition, the clear intent of the subsistence preference is to 
restrict and even eliminate those non-subsistence*uses that 
compete with subsistence uses. By definition, nonconsumpcive 
Uses such as - catch-and-re lease fish in?, should have*lUtle if any 
afreet on populations that are the subject n£ subsistence uses. 
The continuation of nonconsumptive uses therefore should not 
interfere with subsistence u'iea, nor should their elimination 
benefit subsistence uses.

We conclude that the subsistence preference may be limited to a 
preference over consumptive non-subsistence uses.

9. Does ANILCA require that fish stocks and game
populations can be harvested for subsistence uses only 
by people living in the immediate vicinity of the stocks 
and populations?

ANSWER: No. Nothing in tTie ^definition "of subsistence-uses or* in
the subsistence preference indicates that subsistence uses are 
limited to uses only by persons living in the vicinity of the 
resource. The section 8r3 definition of "suDsistence uses" is 
ot limited to uses in the vicinity of the user's residence, thus 
implying that customary and traditional uses a distance from the 
place of residence are included. The history of subsistence in 
Alaska shows that residents of some rural areas have customarily 
and traditionally traveled to locales away from their place of 
residence to harvest subsistence resources. Such uses are 
entitLed to the subsistence preference. Movement that has no 
customary and traditional antecedent’, however, would not be so • . 
entitled.

Section 804 implicitly recognizes that customary and traditional 
U3e may occur away from the place of residence by employing local 
residence as a means of determining the priority among differen" 
subsistence users in a time of resource scarcity. If uses by 
non-local residents could not be subsistence uses within the 
meaning of ANILCA, then Congress would have had no need to use 
local residency a3 a means of differentiating among competing 
subsistence users.

10. Would defining "subsistence uses" in terms of 
individual need be consistent with ANILCA?

ANSWER: No. As stated above, in response to Question 6, ANILCA
does not permit subsistence uses to be assessed on an individual 
basis; they must be assessed on a community or area basis. 
Moreover, the statutory definition does not refer to consider­
ation of need or dependence in the process of identifying

8



subsistence uses of particular resources. The legislative 
history indicates clearly that "regulatory systems which employ 
income requirements [may] not be imposed upon rural residents," 
and that determination of customary and traditional uses may not 
be based upon "any form of economic or other need." 126 Cong. 
Rec. 29279 (1980). The legislative history also acknowledges, 
however, that economic dependence, one of the section S04 
criteria, is relevant to regulatory determinations of subsistence 
uses. As stated in the final Senate Committee report:

The factors of local residence, economic 
dependence, and availability of alternative 
resources have been included in section 804 
rather than in the definition. Although a 
truly comprehensive definition of 
"subsistence uses" must include a mix of 
those factors, the committee •••has determined 
that they should be incorporated through 
appropriate action by the State rulemaking 
authority in conjunction with the recommenda­
tions of the regional councils established 
pursuant to section 805 to implement the 
subsistence preference set forth in section 
304. Sections 803-305 are intended to 
establish a dynamic process for the 
regulation oi subsistence resources and uses 
which will enable rural people to participate 
in the decisionmaking process of the State 
rulemaking authority in the inclusion of the 
local residency, economic dependence, and 
availability of alternative resources factors 
into the definition of "subsistence uses" on 
a case-by-case basis to meet the needs of a 
particular management situation in a 
particular area.

S. Rep. No. 413, 96th Cong., 1st Sess. 269 (1979). We interpret 
this language to mean that Congress expected that rulemaking 
actions by the Boards of Fisheries and Game to implement the 
section 804 subsistence preference would, through consideration 
of the economic dependence factor, have the practical effect of 
including that factor into the subsistence uses definition "on a 
case-by-case basis to meet the needs of a particular management 
situation in a particular area." _Id. We do not interpret this 
language as authorizing the inclusion of an economic need 
criterion into the statutory definition of subsistence uses.

9



I appreciate the opportunity to explain our interpretation of 
requirements set forth in ANILCA. I trust that these•answerj 
will benefit the State in its consideration of subsistence1  I — <----- --legislation.

S i n c e r e ’ y ,

Gala A. Morton

Gale A. Norton 
As soc i a t e  S o l i c i t o r  
Conse r va t ion  and W i l d l i f e

cc: Assistant Secretary, Fish and Wildlife and Parks
Director, Fish and Wildlife Service 
Regional Director, Fish and Wildlife Service 
Region 7, Anchorage, AK



P U B L I C  O P I N I O N  M E S S A G E

TO .  S E N A T O R  P A T P . I C K  R O D E Y
F R O M -  MARY  B I S H O P

1 S 5 S  G U S ' S  G R I N D
F A I R B A N K S  9 9 7  OS
4 - S S -  S 1 5 1

B I L L  NO-  H B  2 B S
S U B J E C T :  S U B S I S T E N C E  fl  P E R S O N A L  U S E  OF  F I S H  K  GAME
M E S S A G E :
C O U L D  Y O U  P L E A S E  GE T  A C O P Y  OF  T H E  " H A L F O R D  B I L L " ?  
C O U L D  WE GET  I T  S C A N N E D  U P  T H R U  L I O ’
W E ' D  A L L  L I K E  TO S ’ I T  S O  WE C O U L D  P R O V I D E  I N P U T

D A T E :  0 4 / 0 9 / E C  T I M E -  1 1 : 3 £ : 5 2  S E N T  B Y :  F A I R B A N K S

C O P I E S  T O  S E N A T O R : R I C K  H A L F O R D



PRESIDENT 
RuDeri Andrews 
9416 Long Run Drive 
Juneau. AK 99B01 
.907) 789-7422

REGIONAL VICE PRESIDENT 
Lyle Carlson 
3ox 274)
Fairbanks. AK 99707 
907) 452-3493

REGIONAL VICE-PRESIDENT 
Toben Rauscn 
-0 Box 2652 
.'uneau. AK 99803 
307) 789-3764

•'EGlONAl. VICE-PRESIDENT 
'o n  Swanson 
417 Katlian 
acle River. AK 95577 
i07 ) 694-9564

REASURER 
:d  Grasser 
3os 1350
^almer. AK 99645 
307) 745-3772

ECRETARY
,am Haroo 
■O. Box 80522 
•airbanks. AK 99703 
307) 452-7815

I RECTOR AT-LARGE 
varren Hollrch 
901 Tall Spruce Dr 
ncnorage. AK 99502 
.07) 243-4790

' ALASKA OUTDOOR SOUMSIL, INS.
3780 McGinnis dr. juneau, ak 99801
(907) 789-^50

January/ 30, 1986

Mr. Bill Hagar 
431 Gaffney Road 
Fairbanks, Alaska 99701

Re: Subsistence Bill

Dear Bill:

On January 29, 1986 our informal group met at the regular Wednesday 
meeting and reviewed the subsistence bill, a copy of which is attached. 
Please note this bill is only in "draft" form and is the result of a lot 
of hard work by individuals in our group, including two lawyers.

In my opinion it should be reviewed by the Alaska Legislative Council 
because of their drafting expertise. If possible, we request that the 
bill, after review by the Legislative Council, be returned to us for 
additional review.

It is important for me to emphasize that this bill— which was onlv 
recently completed— has not been adopted by the Alaska Outdoor Council. 
Hopefully, within approximately two weeks, the Alaska Outdoor Council 
can take a position. Obviously, I cannot advise what that position will 
be.

The one area our local group differed in was whether the legislature 
should specifically address which species should be considered subsis­
tence, or whether that issue ought to be left with the respective 
boards. You will note that the bill— as now writtan— involves the 
legislature in that determination. However, this bill also gives the 
right to the respective boards to add additional species. However, I 
want to emphasize that this area received considerable debate and this 
bill, as it relates to that issue, represents the consensus of our 
informal group— but only by a slim margin. To sunmarize, let me say 
that a substantial number of our group wanted the decision to be left 
entirely with the boards; sane of our group wanted the legislature to 
specifically state what species would be subsistence species, such as 
moose, salmon, caribou, and marine mammals excluding polar bear; and 
seme members wanted the legislature to specifically exclude, rather than 
include, certain species which could not be considered subsistence, such 
as aall sheep, bison, rainbow trout, etc.

You will note that this bill does not give any preference for people who 
live in rural areas. It was the consensus of the ccmittee that such a 
provision may be unconstitutional and, in addition, the group simply
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Mr. Bill Hagar 
January 30, 1986 
Page 2

does not appear to feel that the Alaska Outdoor Council should prorate 
any legislation which would create rural users as individuals having a 
special preference. It is my personal opinion that an effort to get the 
Alaska Outdoor Council to support such a proposition would be difficult.
I mention this issue because it did cane up during the carmittee discus­
sions and sane effort was made to draft a provision which would limit 
subsistence taking to people that live in clearly-defined and exclusively 
rural areas. Again, the carmittee ultimately decided not to use such a 
provision.

The bill— as presently drafted— is designed to provide a priority for 
subsistence only for people who can demonstrate an economic need.

I will inform you as soon as I am advised of the position of the Alaska 
Outdoor Council. It is m\’ understanding that you are forwarding this 
bill and letter to one or more of our legislators.

Sincerely,

LRC/dc

Attachment

cc: Mr. Rupert Andrev.Ts
Mr. Robert LaGuire 
Mr. Ron Swanson 
Mir. Ed Grasser 
Mr. Sam Harbo 
Mr. Warren Hoflich 
Mr. Terrence H. Thorgaard 
Mrs. Mary Bishop 
Mr. Tcm Scarborouah 
Mr. Stephen Cline

LYLE R. CARLSON 
Vice-President Interior Region 
Alaska Outdoor Council



I N  THE L EG I SLAT URE  OF THE STATE OF ALASKA 
FOURTEENTH L E G I S L A T U R E — SECOND SESS I ON

A B I L L

E n t i t l e d :  AN ACT REL AT I NG  TO SUBS I STENCE T A K I N G
AND PREF ERENT I AL  USE OF F I S H  AND GAME RESOURCES

^ S e c t i o n  1 :  F i n d i n g s  a n d  P u r p o s e

( 1 )  T h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  i s  t o  p r o v i d e  a 

p r e f e r e n c e  - f o r  r e s i d e n t s  w h o  e s t a b l i s h  t h a t  t h e  g a t h e r i n g  o f  

n a t u r a l  f o o d s t u f f s  i s  a n d  h a s  b e e n  v i r t u a l l y  t h e i r  s o l e  

me a n s  o f  s u p p o r t  a n d  t h a t  t h e y  a r e  p a r t i c i p a n t s  i n  t h e  c a s h  

e c o n o m y  t o  o n l y  a l i m i t e d  e x t e n t .  T h e s e  r e s i d e n t s  a r e  

p r i m a r y  s u b s i s t e n c e  u s e r s .  T h e  i n t e n t  i s  t o  p r o v i d e  a 

r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e s e  r e s i d e n t s  t o  h a r v e s t  f o r  

t h e i r  s u b s i s t e n c e  n e e d s  w h e n e v e r  a h a r v e s t a b l e  s u r p l u s  i s  

a v a i 1 a b l e .

C2)  I t  i s  o f  b e n e f i t  t o  t h e  s t a t e  a n d  i t s  r e s i d e n t s  

t h a t  s u b s i s t e n c e  a c t i v i t i e s  be  r e g u l a t e d  a n d  c o n t i n u e d  on  

a l l  l a n d s  p o s s i b l e  w i t h i n  t h e  s t a t e  c o n s i s t e n t  w i t h  s o u n d  

m a n a g e m e n t  o f  f i s h  a n d  game a n d  t h e  p u b l  i c  i n t e r e s t .

<3> T h e  s k i l l s  a n d  v a l u e s  p r e d o m i n a n t  i n  t h e  

s e l f - r e l i a n t  s u b s i s t e n c e  l i f e s t y l e  a r e  p r a c t i c e d ,  i n  v a r y i  n o  

d e g r e e s  b y  A l a s k a  r e s i d e n t s  t h r o u g h o u t  t h e  s t a t e .  M a n y  

A l a s k a n s  t r e a s u r e  t h e  s e l f - r e l i a n t  s u b s i s t e n c e  l i f e s t y l e  a n d  

a t t e m p t  t o  k e e p  t h e  s k i l l s  a n d  v a l u e s  o f  t h a t  l i f e s t y l e  

a l i v e  b y  p a r t i c i p a t i n g  i n  i t  t o  some d e g r e e  b u t  a r e  u n a b l e  

t o  d e p e n d  u p o n  s u b s i s t e n c e  a c t i v i t i e s  as  t h e i r  s o l e  m e a n s  o f
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s u p p o r t .  T h e s e  A l a s k a n s  a r e  s u b s i s t e n c e  u s e r s  t o o .  T h e  

n ' - e d s  o t  t h e s e  o t h e r  s u b s i s t e n c e  u s e r s  s h o u l d  a l s o  be  m e t .

( 4>  I t  i s  no  l o n g e r  p o s s i b l e ,  n o r  i n  t h e  b e s t  i n t e r e s t  

o f  t h e  s t a t e ,  t o  p e r m i t ,  w i t h o u t  l i m i t a t i o n ,  a l i f e s t y l e  

r e q u i r i n g  a h i g h  p e r  c a p i t a  c o n s u m p t i o n  o t  - f i s h  a n d  w i l d l i f e  

b y  l a r g e  p r o p o r t i o n s  o f  t h e  p o p u l a t i o n  a r d  i n  p a r t i c u l a r  b y  

t h o s e  wh o  g e n e r a l l y  l i v e  i n  c i t i e s ,  a l o n g  h i g h w a y s ,  a n d  i n  

v i l l a g e s ,  a n d  wh o  a l s o  a r e  a b l e  t o  t a k e  a d v a n t a g e  o f  o t h e r  

me a n s  o f  s u p p o r t .

< 5 )  T h e  B o a r d s  o f  F i s h e r i e s  a n d  o f  Game m u s t  r e t a i n  

s u f f i c i e n t  a u t h o r i t y ,  f l e x i b i l i t y  a n d  i n f o r m a t i o n  t o  m a n a g e  

f i s h  a n d  g a m e ,  m a i n t a i n  s u s t a i n e d  y i e l d ,  h e a l t h y  

p o p u l a t i o n s ,  a n d  m e a n i n g f u l  o p p o r t u n i t i e s  f o r  h u n t i n g  a n d  

f i s h i n g  b y  a l l  w h o  w i s h  t o  h u n t  a n d  f i s h .  S o u n d  m a n a g e m e n t  

o f  f i s h  a n d  game w i l l  b e s t  be a c h i e v e d  i f  a l l o c a t i o n  o f  

t h o s e  r e s o u r c e s  i s  d o n e  o n  a s t a t e  w i d e  u n i f o r m  s c i e n t i f i c  

h a s i  s .

<6> D e p a r t m e n t a l  d i v i s i o n s  a n d  t h e i r  d u t i e s  a r e  r a r e l y  

e s t a b l  i s h e d  t h r o u g h  s t a t u t e .  T h e y  a r e  mo r e  o f t e n  

e s t a b l i s h e d  t h r o u g h  e x e c u t i v e  o r d e r  a n d  t h e i r  d u t i e s  a r e  

d e f i n e d  t h r o u g h  t h e  r e s p e c t i v e  c o m m i s s i o n e r  ' s  o f f i c e  a n d  

t h r  o u g h  de p ar tme n t a 1 po 1 i c y .

I t  a p p e a r s  t h a t  t h e  e m p h i s i s  w i t h i n  t h e  D e p a r t m e n t  i s  

c u r r e n t l y  u n d u l y  f o c u s e d  upc-n an  t h r o p  1 o g  i c a l  c o n c e r n s  t o  t h e  

e x c l u s i o n  o f  o t h e r  d i s c i p l i n e s  w h i c h  a r e  m o r e  d i r e c t l y  

c o n c e r n e d  w i t h  s u s t a i n e d  y i e l d  m a n a g e m e n t  t o  b e n e f i t  a l l
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A l a s k a n s .  T h e r e f o r e  o ne  p u r p o s e  o f  t h i s  l e g i s l a t i o n  i s  t o  

r e t a i n  c o n s i s t e n c y  a n d  - f l e x i b i l i t y  w i t h i n  t h e  D e p a r t m e n t  o-f 

F i s h  a n d  Game .

f S e c  t  i on 2 :  A . S .  1 6 . 0 5 . 0 9 0 ( c )  a n d  AS I S . 0 5 . 0 9 4  a r e  h e r e b y

repealed.

^ S e c t i o n  3 :  A . S .  I S . 0 5 . 2 5 7  i s  h e r e b y  r e p e a l e d .

*■ S e c t i o n  4 :  A . S .  1 6 . 0 5 . 2 5 1 ( a )  i s  a m e n d e d  t o  r e a d  a s

■f o l l o w s :  ( a )  The  B o a r d  o f  F i s h e r i e s  may  a d o p t  r e g u l a t i o n s

i t  c o n s i d e r s  a d v i s a b l e  C I N  ACCORDANCE WI TH  THE 

A D M I N I S T R A T I V E  PROCEDURE ACT ( A S .  4 4 . 6 2 ) ]  - f o r

■ ■ ■

( r e m a i n d e r  o f  s u b s e c t i o n  n o t  c h a n g e d  

a n d  t h e r e f o r e  n o t  s e t  o u t  i n  f u l l )

^ S e c t i o n  5 :  A . S .  1 6 . 0 5 . 2 5 1 ( b )  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o

r e a c  as  f o l l o w s :

W h e n e v e r  a h a r v e s t a b l e  s u r p l u s  i s  a v a i l a b l e ,  t h e  b o a r d  s h a l l  

p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  f o r  p r i m a r y  s u b s i s t e n c e  

u s e r s  t o  h a r v e s t  t h e i r  s u b s i s t e n c e  n e e d s  . T h i s  ma y  o r  ma y  

n o t  r e q u i r e  t h e  B o a r d  t o  e s t a b l  i s h  s e p a r a t e  p r e f e r e n t i a l  

r e g u a t i o n s  g o v e r n i n g  t h e  t a k i n g  o f  s u b s i s t e n c e  f i s h  b y  

p r i m a r y  s u b s i s t e n c e  u s e r s .  S u c h  r e g u l a t i o n s  s h a l l  be i n  

a c c o r d a n c e  w i t h  A S .  1 6 . 0 5 . 2 5 1  ( a )

★ S e c t i o n  6 :  AS 1 6 . 0 5 . 2 5 1  i s  a m e n d e d  b y  a d d i n g  a new
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s u b s e c t i o n  t o  r e a d  as - f c M o w s :

( d >  ( 1 )  T h e  a d e a u a t e  o p p o r t u n i t y  t o  t a k e  - f i s h  b y  

p r i m a r y  s u b s i s t e n c e  u s e r s  - f o r  n o n w a s t e f u l  u s e  - f o r  t h e m s e l v e s  

a n d  t h e i r  - f a m i l i e s  c o n s t i t u t e s  a p r e f e r e n c e .  T h e  p r e f e r e n c e  

i s  n o t  an  a b s o l u t e  p r i o r i t y  o v e r  t h e  t a k i n g  o f  f i s h  b y  o t h e r  

u s e r s ,  a n d  s u c h  t a k i n g  b y  t h o s e  o t h e r  u s e r s  n e e d  n o t  be 

e l  i m ' n a t e d  b e f o r e  u s e  b y  p r i m a r y  s u b s i s t e n c e  u s e r s  i s  

r e s t r i c t e d  o r  r e g u l a t e d .

( 2 )  Up on  a s h o w i n g  t h a t  t h e  p r i m a r y  s u b s i s t e n c e  

u s e r  f o r  w h i c h  t h e  l i c e n s e  h a s  b e e n  i s s u e d  i s  n o t  p h y s i c a l l y  

c b l e  t o  p e r s o n a l l y  t a k e  t h e  f i s h  a l l o w e d  b y  r e g u l a t i o n ,  t h e  

l i c e n s e  m a y  be a s s i g n e d  t o  a n o t h e r  q u a l i f i e d  p r i m a r y  

s u b s i s t e n c e  u s e r  u n d e r  r e g u l a t i o n s  t o  be p r o m u l g a t e d  b y  t h e  

b o a r a . F i s h  t a k e n  u n d e r  s u c h  an  a s s i g n m e n t  ma y  o n l y  be u s e d  

b y  t h e  o r i g i n a l  l i c e n s e e  o r  h i s  f a m i l y .
t

( 3 )  T h e  b o a r d  ma y  p r o v i d e  f o r  t h e  i s s u a n c e  t o  

p r i m a r y  s u b s i s t e n c e  u s e r s  o f  y e a r l y  s u b s i s t e n c e  p e r m i t s  f o r  

t h e  t a k i n g  o f  s u b s i s t e n c e  f i s h  on an i n d i v i d u a l  o r  f a m i l y  

b a s  i s .

^ S e c t i o n  7 :  Ac  1 6 . 0 5 . 2 5 1  is- a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  os  f o l l o w s :

( e .* ( 1 ) A l l  a c t i o n s  t a k e n  b y  t h e  B o a r d  o f  F i s h e r i e s

p u r s u a n t  t o  t h i s  s e c t i o n  ( o t h e r  t h a n  s u b s e c t i o n  C c ) >  s h a l l  

be o o n e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  

( AS  4 4 . 6 2 ) .
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( 2 )  D e t e r m i n a t i o n s  t o  be made  b y  t h e  b o a r d  

p u r s u a n t  t o  t h i s  s e c t i o n  a r e  t o  be made  o f  t h e  b a s i s  o f  

w h a t e v e r  i n f o r m a t i o n  i s  a v a i l a b l e  w i t h i n  t i m e ,  b u d g e t a r y ,  

a n d  o t h e r  c o n s t r a i n t s .  R e g u l a t i o n s  s h a l l  n o t  be  s u b j e c t  t o  

c h a l l e n g e  b e c a u s e  m o r e  c o m p l e t e  i n - r o r m a t  i o n  was  u n a v a i l a b l e .

^ S e c t i o n  8 :  A . S .  1 6 . 0 5 . 2 5 5 ( a )  i s  a m e n d e d  t o  r e a d  as

f o l l o w s :  ( a )  T h e  B o a r d  o f  Game ma y  a d o p t  r e q u l a t i o n s  i t

c o n s i d e r s  a d v i s a b l e  L' IN ACCORDANCE W I T H  THE A D M I N I S T R A T I V E  

PROCEDURE ACT ( A S . 4 4 . 6 2 ) 3  f o r

• • •

( r e m a i n d e r  o f  s u b s e c t i o n  n o t  c h a n g e d  

a n d  t h e r e f o r e  n o t  s e t  o u t  i n  f u l l )

^ S e c t i o n  ? :  A . S .  1 6 . 0 5 . 2 3 5 ( b )  i s  a m e n d e d  t o  r e a d  a s

f o i l o w s :

W h e n e v e r  a h a r v e s t a b l e  s u r p l u s  i s  a v a i l a b l e ,  t h e  b o a r d  s h a l l  

p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  f o r  p r i m a r y  s u b s i s t e n c e  

u s e r s  t o  h a r v e s t  t h e i r  s u b s i s t e n c e  n e e d s .  T h i s  ma y  ma y  o r  

ma v  n o t  r e q u i r e  t h e  B o a r d  t o  e s t a b l i s h  s e p e r a t e  p r e f e r e n t i a l  

r e c u a t i o n s  g o v e r n i n g  t h e  t a k i n g  o f  s u b s i s t e n c e  game b y  

p r i m a r y  s u b s i s t e n c e  u s e r s .  S u c h  r e g u l a t i o n s  s h a l l  be  i n  

a c c o r d a n c e  w i t h  A S .  1 6 . 0 5 . 2 5 5 ( a )

^ S e c t i o n  1 0 :  AS 1 6 . 0 5 . 2 5 5  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  a s  f o l l o w s :
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( d )  ( 1 )  The- a d e q u a t e  o p p o r t u n i t y  t o  t a k e  game b y  

p r i m a r y  s u b s i s t e n c e  u s e r s  f o r  n o n w a s t e f u  1 u s e  f o r  t h e m s e l v e s  

a n d  t h e i r  f a m i l i e s  c o n s t i t u t e s  a p r e f e r e n c e .  T h e  p r e f e r e n c e  

i s  n o t  an a b s o l u t e  p r i o r i t y  o v e r  t h e  t a k i n g  o f  game b y  o t h e r  

u s e s ,  a n d  s u c h  t a k i n g  b y  t h o s e  o t h e r  u s e r s  n e e d  n o t  

n e c e s s a r i l y  be e l i m i n a t e d  b e f o r e  u s e  b y  p r i m a r y  s u b s i s t e n c e  

u s e r s  i s  r e s t r i c t e d  o r  r e g u l a t e d .

( 2 )  Upon  a s h o w i n g  t h a t  t h e  p r i m a r y  s u b s i s t e n c e  

u s e r  f o r  w h i c h  t h e  1 i c e n s e  h a s  b e e n  i s s u e d  i s  n o t  p h y s i c a l l y  

a b l e  t o  p e r s o n a l l y  t a k e  t h e  game  a l l o w e d  b y  r e g u l a t i o n ,  t h e  

l i c e n s e  ma y  be a s s i g n e d  t o  a n o t h e r  q u a l i f i e d  p r i m a r y  

s u b s i s t e n c e  u s e r  u n d e r  r e g u l a t i o n s  t o  be p r o m u l g a t e d  b y  t h e  

b o a r d .  Game t a k e n  u n d e r  s u c h  an  a s s i g n m e n t  ma y  o n l y  be u s e d  

b y  t h e  o r i g i n a l  l i c e n s e e  o r  h i s  f a m i l y .

( 3 )  T he  b o a r d  ma y  p r o v i d e  f o r  t h e  i s s u a n c e  t o  

p r i m a r y  s u b s i s t e n c e  u s e r s  o f  y e a r l y  s u b s i s t e n c e  p e r m i t s  f o r  

t h e  t a k i n g  o f  s u b s i s t e n c e  game on  an i n d i v i d u a l  o r  f a m i l y  

b a s i  s .

♦ S e c t i o n  1 1 :  AS 1 6 . 0 5 . 2 5 5  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  as  f o l l o w s :

( e )  ( 1 )  A l l  a c t i o n s  t a k e n  b y  t h e  B o a r d  o f  Game 

p u r s u a n t  t o  t h i s  s e c t i o n  ( o t h e r  t h a n  s u b s e c t i o n  <c>>  s h a l l  

be d o n e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Ac  

( AS  4 4 . 6 2 ) .
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( 2 )  D e t e r m i n a t i o n s  t o  be made  b y  t h e  b o a r d  

p u r s u a n t  t o  t h i s  s e c t i o n  a r e  t o  be made  o f  t h e  b a s i s  o f  

w h a t e v e r  i n f o r m a t i o n  i s  a v a i l a b l e  w i t h i n  t i m e ,  b u d g e t a r y ,  

a n d  o t h e r  c o n s t r a i n t s .  R e g u l a t i o n s  s h a l l  n o t  be s u b j e c t  t o  

c h a l l e n g e  b e c a u s e  m o r e  c o m p l e t e  i n f o r m a t i o n  wa s  u n a v a i l a b l e .

♦ S e c t i o n  1 2 :  AS 1 6 . 0 5 . 3 4 0  ( a )  i s  a m e n d e d  as  f o l l o w s :

( p r e c e e d i n g  p o r t i o n  o f  s u b s e c t i o n  

n o t  c h a n g e d  

a n d  t h e r e f o r e  n o t  s e t  o u t  i n  f u l l )

• • •

( 7 > Indigent license.................................(25 cents)

[ HOWEVER THE FEE I S  2 5  CENTS FOR AN A P P L I C A N T  WHO I S  THE 

HEAD OF A F A M I L Y  OR A DEPENDENT MEMBER OF THAT  F A M I L Y  OR I S  

SOLELY S E L F - S U P P O R T I NG  I u p o n  p r o o f  p r e s e n t e d  [ B Y  THE 

A P P L I C A N T ]  t h a t  t h e  a p p l i c a n t  [ ( A )  I S  O B T A I N I N G  OR HAS 

OBTANED A S S I S T A N C E  DURING THE PRECEEDI NG S I X  MONTHS UNDER 

ANY STATE OR FEDERAL WELFARE PROGRAM TO A I D  THE I N D I G ENT  OR]  

h a s  an a n n u a l  f a m i l y  g r o s s  i n c o m e  o f  l e s s  t h a n  5 5 , 6 0 0  f o r  

t h e  y e a r  p r e c e e d n g  t h e  a p p l i c a t i o n .

( 9 )  P r i m a r y  S u b s i s t e n c e  u s e r  l i c e n s e ...................................( 2 5  c e n t s )

u p o n  p r o o f  i n  t h e  s u f f i c i e n c y  a n d  f o r m  d e s i g n a t e d  b r  t h e  

r e s p e c t i v e  b o a r d s  t h a t  t h e  a o p l  i c a n t  i s  a p r i m a r y  

subsistence user.

( r e m a i n d e r  o f  s u b s e c t i o n  n o t  c h a n g e d  
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a n d  t h e  r e - f o r e  n o t  s e t  o u t  i n  - f u l l )

- S e c t  i on 1 3 :  AS 1 6 . 0 5 . 9 3 0  ( e >  i s  a m e n d e d  t o  r e a d  a s  - f o l l o w s  

T h i s  c h a p t e r  d o e s  n o t  p r e v e n t  t h e  [ T R A D I T I O N A L ]  b a r t e r  o-f 

- f i s h  a n d  game t a k e n  b y  h u n t i n g  o r  - f i s h i n g ,  e x c e p t  t h a t  t h e  

c o m m i s s i o n e r  ma y  p r o h i b i t  t h e  b a r t e r  o f  [ SUBS I STEMCE - TAKEM]  

f i s h  a n d  game b y  r e g u l a t i o n ,  e m e r g e n c y  o r  o t h e r w i s e ,  i f  a 

d e t e r m i n a t i o n  on t h e  r e c o r d  i s  made  t h a t  t h e  b a r t e r  i s  

r e s u l t i n g  i n  a  w a s t e  o f  t h e  r e s o u r c e ,  d amag e  t o  f i s h  s t o c k s

o r  game p o p u  a t  i o n s ,  o r  c i r c u m v e n t i o n  o f  f i s h  o r  game

m a n a g e m e n t  p r o g r a m s .

^ S e c t i o n  1 4 :  AS 1 6 . 0 5 . 9 4 0  < 2 )  i s  a m e n d e d  t o  r e a d  a s  f o l l o w s  

" b a r t e r "  m e a n s  t h e  e x c h a n g e  o r  t r a d e  o f  f i s h  o r  g a m e ,  o r  

t h e i r  p a r t s ,  t a k e n  f o r  o t h e r  t h a n  c o w n e r c  i a 1 [ S US S I S T E N C E ] 

u s e s .

( A )  f o r  o t h e r  f i s h  o r  game o r  t h e i r  p a r t s ;  o r

<E> f o r  o t h e r  f o o d  [ OR FOR NONED I BLE  I TEMS OTHER THAN

MONEY]  i f  t h e  e x c h a n g e  i s  t h e  f i r s t  e x c h a n o e  an 1 o f  a 

l i m i t e d  a n d  n o n c o m m e r c i a l  n a t u r e ;

* S e c  t  i on  1 5  : AS 1 6 . 0 5 .  9 4 0  i s arne n de d b y  a d d  i n g  a n ew  

s u b s e c t i o n  t o  r e a d  as  f o l l o w s :

" f a m i l y "  me a n s  t h o s e  p e r s o n s

<A> < 1 )  w h o  a r e  r e l a t e d  t o  t h e  i n d i v i d u a l  w i t h i n  t h e

t h i r d  d e g r e e  o f  k i n d r e d ,  o r
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< 2 )  whom t h e  i n d i v i d u a l  o t h e r w i s e  h a s  a l e g a l  d u t y  

t o  s u p p o r t :  a n d

(E> w h o  h a v e  l i v e d  i n  t h e  same r e s i d e n c e  as t h e  

i n d i v i d u a l  - f o r  a t  l e a s t  s e v e n  m o n t h s  w i t h i n  t h e  p r e v i o u s  

y e  a r  .

^ S e c t i o n  1 6 :  AS 1 6 . 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  as  - f o l l o w s :

" h a r v e s  t a b l e  s u r p l u s "  m e a n s  t h a t  p o r t i o n  o-f t h e  - f i s h  o r  

game p o p u l a t i o n  t h a t  c a n  be h a r v e s t e d  a n d  s t i l l  a l l o w  t h e  

p o p u l a t i o n  t h e  - f o l l o w i n g  y e a r  t o  p e r s i s t  a t  an o p t i m u m  

level .

* £ e c t i o n  1 7 :  AS 1 6 . 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  a s  - f o l l o w s :

" p r i m a r y  s u b s i s t e n c e  u s e r "  m e a n s  a s u b s i s t e n c e  u s e r  w h o ,

( a )  - f o r  t h e  i m m e d i a t e l y  p r e c e e d i n g  s i x  y e a r s  a t  l e a s t  n i n e t y  

p e r c e n t  o-f t h e  a n i m a l  p r o t e i n  c o n s u m p t i o n  b y  t h a t  u s e r ' s  

- f a m i l y  h a s  b e e n  w i l d  - f i s h  o r  game a n d

<b> t h e  - f a m i l y  h a s  h a d  an a n n u a l  g r o s s  i n c o m e  f r o m  a l l  

s o u r c e s  o f  l e s s  t h a n  5 5 . 6 0 0  f o r  t h e  p r e c e e d i n g  c a l e n d a r  

y e a r  .

^ S e c t i o n  I S :  AS 1 6 . 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a n ew

s u b s e c t i o n  t o  r e a d  a s  f o l l o w s :

" s u b s i s t e n c e  f i s h "  i n c l u d e s  a l l  s p e c i e s  o f  s a l m o n  a n d  s u c h  

a d d i t i o n a l  s p e c i e s  w h i c h  t h e  b o a r d  f i n d s ,  p u r s u a n t  t o  t h e
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A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 ) ,  t o  h a v e  b e e n  

c o m m o n l y  u s e d  i n  s p e c i f i c  a r e a s  f o r  s u b s i s t e n c e  p u r p o s e s  b y  

p r i m a r y  s u b s i s t e n c e  u s e r s  

■

^ S e c t i o n  1 9 :  AS 1 6 , 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  a s  f o l l o w s :

" s u b s i s t e n c e  g ame "  i n c l u d e s  m o o s e ,  c a r i b o u ,  a l l  m a r i n e  

ma mma l s  w i t h  t h e  e x c e p t i o n  o f  p o l a r  b e a r s ,  a n d  s u c h  

a d d i t i o n a l  s p e c i e s  w h i c h  t h e  b o a r d  f i n d s ,  p u r s u a n t  t o  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 ) ,  t o  h a v e  b e e n  

common  1 y  u s e d  i n  s p e c i f i c  a r e a s  f o r  s u b s i s t e n c e  p u r p o s e s  b y  

p r i m a r y  s u b s i s t e n c e  u s e r s .

^ S e c t i o n  2 0 :  AS 1 6 . 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  a s  f o l l o w s :

" s u b s i s t e n c e "  m e a n s  t h e  t a k i n g  b y  a s t a t e  r e s i d e n t  o f  f i s h  

o r  game f o r  p e r s o n a l  o r  f a m i l y  u s e  as  human  f o o d  o r  

clothing.

^ S e c t i o n  2 1 :  AS 1 6 . 0 5 . 9 4 0  i s  a m e n d e d  b y  a d d i n g  a new

s u b s e c t i o n  t o  r e a d  as  f o l l o w s :

“ s u b s i s t e n c e  n e e d s "  me a n s  t h e  q u a n t i t y  o f  f i s h  a n d  game 

w h i c h  i f  h a r v e s t e d  w o u l d  be s u f f i c i e n t  t o  p r o v i d e  100M o f  

t h e  a n i m a l  p r o t e i n  r e q u i r e m e n t  o f  t h e  p r i m a r y  s u b s i s t e n c e  

u s e r  w i t h i n  a y e a r .
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^ S e c t i o n  2 2 :  AS 1 6 . 0 5 . 9 4 0  i s  a m e n d e d  by a d d i n o  a

s u b s e c t i o n  t o  r e a d  as  - f o l l o w s :

" s u b s i s t e n c e  u s e r "  m e a n s  a r e s i d e n t  o-f A l a s k a ,  w h o  

■f i sh o r  oame - f o r  s u b s i s t e n c e  p u r p o s e s .

^ S e c t i o n  2 3 :  AS 1 6 . 0 5 . 9 4 0  ( 2 3 )  i s  r e p e a l  e c .

^ S e c t i o n  2 4 :  AS 1 6 . 0 5 . 9 4 0  ( 2 2 )  i s  r e p e a l e d .

new

tak.
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M A R C U S  F .  J E N S E N
P .O . B O X  2220 

J U N E A U , A L A S K A  90603

116 ?
Q\U.

I IJ  V -S

\ W ^

Har^h l8, 198b

To the Editor:

Alaskans pay a heavy price when their leaders have a conflict of interest.

At present a state subsistence bill is in the Senate Judiciary Committee.
The history of this subject started in 1977 v/hen Governor Jay Hammond was 
testifying before a Federal Merchant Marine and Fisheries Committee, August 12, 
1977. I had always thought that Governor Hammond was a strong state's rights 
man. He often voiced his opinion that the state should manage it's own fish 
and game.

Governor Hammond lives in a rural area, or the so-called "bush", and his 
testimony was tne push needed to help pass the federal subsistence bill that 
the State of Alaska had be<n grappling with all these years. The fact the 
federal government is involved with the state management program rests on 
his shoulders.

Hammond repeatedly said the state had a workable subsistence program for many 
years bu. wanted the heavy hand of the federal government to make workable 
something that he knew would never go through the legislature of the state.

1 always admired Governor Hammond’s ability and felt he was a pretty close 
friend of mine, having known him for many years. I only wish that he could 
undo what he has started because it is causing friction and always will by 
dividing the people of this state.

The public would be interested in Governor Hammond's own words during his 
testimony. 1 quote from the August 12, 1977 hearing: "The allocation of the 
resources to be consumed among those who would compete for the right to con­
sume them is a difficult problem at best. 1 would hope that this Congress 
establishes a priority of subsistence uses where there is a conflict. I 
believe tnat this is a legitimate subject for legislation, and hope that 
this principle, which hais been state policy for some time, might be enacted 
into federal law." End quote„

I do not think that Governor Hammond was fair to the majority of the people 
because the testimony at the hearings of the Native Claims Settlement Act 
v/as that the million acres v/as needed for the Natives for subsistence 
purposes.

The State of Alaska must have a budget of over two million dollars in order to 
promulgate the state's subsistence section, giving certain people priority 
in the harvesting of game resources. This does not produce animals, but 
only creates friction among our Alaska people. If some of this money was 
spent studying the benefits that could be obtained from using good habitat 
for game farming, the land would be used better and people would be fed on 
a good scale. I have been in New Zealand where game farming is a big 
industry. Alaska could learn a great deal by studying their operation.
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Our present Governor Sheffield has some real conflicts of interest, too, 
and because Alaskans will be going to the polls soon, I think his history 
in office should be examined.

Governor Sheffield's private business is so closely intertwined with the 
Native business interests that his decisions most always reflect in favor 
of the Natives. A good case in point is his recent testimony in Anchorage, 
on the amendments to the Native Claims Settlement Act. He endorsed all the 
proposals the Natives asked for, which constitutes a completely new and far- 
reaching settlement. The fact that the 1971 settlement says that "ALL 
aboriginal claims for land, fish and game, are hereby extinguished", was 
not considered.

If adjustments are going to be made a repeal of the subsistence section is 
the place to start, and easements, and the right of the individual to sell 
his stock, should be considered.

In 198^ the U.S. Fish and Wildlife Service recommended that the state take 
over management of marine mammals. They listed five reasons why this should 
happen, and I quote: "The Marine Mammal Protection Act places restrictions
upon the federal government that impedes sound management. The State of 
Alaska has an established history of high quality research and management of 
Marine Mammals." End quote. Governor Sheffield acted by listening to a few 
Native villages that are in the black market on Ivory, and did nothing.

When it came time for him to take a stand on subsistence, he merely wanted to 
act the word "rural", to the state bill giving all the advantages to the 
rural people.

Governor Sheffield's history of favoritism goes on to where he awarded the 
contract for the Fairbanks office building to his friends. This is still not 
settled and has cost the State of Alaska consj ierable amounts of money.

V/hat we need is a governor who is a real Alaskan,knows the people and the 
country, and has a reputation for being honest.

Sincerely yours,

P.O.Box 2220 
Juneau, Alaska 99803

907 789 7853



BILL SHEFFIELD, GOVERNOR
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PHONE (907! 465-41 W

DIVISION O F  B O A R D S

March 17, 1986

The Honorable Patrick M. F.cdey 
Alaska State Legislature 
P. 0. Box V 
Juneau, AK 99811

Dear Senator Rodey:

The Alaska Board of Fisheries urges swift passage of subsis­
tence legislation currently before the Alaska Legislature. 
The board is concerned that many fisheries are ongoing or 
about to commence which can be impacted by the recent series 
of judicial decisions relating to the current Alaska subsis­
tence law which could significantly disrupt traditional 
fishing patterns of many Alaskans. Swift passage of legis­
lation currently pending before the Legislature could avoid 
unnecessary adverse impacts on these paficipants in many 
Alaska fisheries.

Further, as time goes on, it will be increasingly difficult 
for the board and staff of the Alaska Department of Fish and 
Game to implement legislation due to commitments resulting 
from ongoing fishing activities.

Sincerely,

Chairman
Alaska Board of Fisheries
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Honorable R i l l  S h e f f i e l d  
Governor of  AlaskR 
Juneau,  Alaska 93811
Dear Governor Sheffield!

On May 14, 1982, former S e c r e t a r y  of  the i n t e r i o r  James Watt 
c e r t i f i e d  t h a t  t he  s t a t e  o f  A la sk a ' s  s u b s i s t e n c e  program compl i ed 
wi th  th e  r equ i r emen t s  <,f s e c t i o n s  803, R94 and 005 of the  Alaska  
Na t i o na l  I n t e r e s t  Lands Con se r v a t io n  Act (ANILCA), 18 U.S.C,§5 3113, 3114 and 3113, Accordingly, the state han.-.for tho last 
three years assumed primary responsibility for the management of 
the program providing the preference for subsistence usea cn the 
public lands in Alaska, U n f o r t u n a t e l y t h o  Department of the 
interior finds it necessary to advise you formally that the stato 
subsistence program 1b no longer in compliance with the 
requirements of ANILCA as specified in Title vilI,
As you are aware,  the Alaska Supreme Court ,  in Madison v. Alaska 
Depar tment of  F i sh  and Game, 596 P . 2d 1S0, Op, Mo» 2 9 l i  (Alaska 
Fee* 22, i S 85J*/ i n v a l i d a t e d  a S t a t e  Board of F i s h e r i e s  r e g u l a t i o n  
des igned  to de te rmine  e l i g i b i l i t y  f o r  s u b s i s t e n c e  f i s h i n g  i n  the 
Cook I n l e t  Region because the r e g u l a t i o n  was i n c o n s i s t e n t  wi th 
t h e  S t a t e  s u b s i s t e n c e  s t a t u t e .  Th i s  r u l i n g  held t h a t  under  the  
B t a t e  s t a t u t e  the  s u b s i s t e n c e  p r e f e r e n c e  must be extended t o  both 
“r u r a l "  and ’’urban'* s u b s i s t e n c e  u s e r s ,  Because s e c t i o n  803 of 
ANILC.'i l i m i t s  t h e  s u b s i s t e n c e  p r e f e r e n c e  to " r u r a l  Alaska 
r e s i d e n t s , ” the Madison d e c i s i o n  r a i s e d  q u e s t i o n s  as  to thB 
c on t i n u i n g  e l i g i b i l i t y  of the  S t a t e  to  manage s u b s i s t e n c e  on 
p u b l i c  l a nd s  in Alaska unde r  s e c t i o n  805(d) of ANILCA, In an 
e f f o r t  t o  de t e rm ine  the S t a t e ' « views on t h i s  i s s u e  p r i o r  t o  
Depar tmen ta l  a c t i o n ,  1 r e q u e s t e d  on Apr i l  7, 1985, the l e g a l  
o p i n i o n  of th e  s t a t e  At torney  Genera l  on the e f f e c t  of t he  
Madiaon d e c i s i o n .  To d a t e  we have r e c s i v e d  ho formal r e sponse  
’from the S t a t e  on tho e f f e c t  of Madison on the S t a t e ' s  
e l i g i b i l i t y  under  s e c t i o n  805(d) o t  ANILCA, We d id  r e c e i v e  a 
l e t t e r  o u t l i n i n g  the  a d m i n i s t r a t i v e  a c t i o n s  taken  by the S t a t e  in 
the  wake of Madison hut  i c  oEfered no op in ion  r ega rd ing  
compl iance wi th T i t l e  V I I I ,  None th e l e s s ,  the absence of 
l e g i s l a t i v e  a c t i o n  t h i s  y e a r  t o  amend the Bbate s u b s i s t e n c e  
s t a t u t e  to  conform to ANILCA has conf i rmed our  p r e l im i n a r y  
d e t e rm i n a t i o n  t h a t  the s t a t e  i a  no l o n g e r  i n  compliance w i t h  the 
r e qu i r emen t s  of s e c t i o n  005(d)«



f •<y.
I f u l l y  expec t  t h a t  tho S t a t e ,  in. c o o p e r a t i o n  wi th the  
Department/ w i l l  b r ing  i t a  s u b s i s t e n c e  program hack i n t o  comp­
l i a n c e  wi th tho r equ i r emen t s  of T i t l e  VII I  of  ANILCA p r i o r  t o  
June l r 19S6* I have, however, d i r e c t e d  the  U.S. F i sh  and 
W i l d l i f e  Se r v i c e ,  in c oope r a t i o n  wi th the O f f i c e  o f  the 
S o l i c i t o r ,  t o  begin  p r e p a r a t i o n  of a con t i ngency  p l a n  f o r  
p r o v i d i n g  th® s u b s i s t e n c e  p r e f e r e n c e  on p u b l i c  l and s  t h a t  meets 
the  r e qu i r emen t s  of AHILCA* Hy goa l  i s  to ensu re  t h a t ,  i n  the 
e v en t  t h a t  tho S t a t e  i s  no t  ab le  to b r in g  i t s  program i n t o  
compl i ance by June 1, 19RS, the Depar tment in r eady and ab l e  to 
d i s c h a r g e  e f f e c t i v e l y  i t a  o b l i g a t i o n s  under  s e c t i o n *  003, BQ4 and 
B05 Of ANILCA*

As & m a t t e r  of  i n f o rma t i o n ,  the Madison r u l i n g  does no t  expand 
e l i g i b i l i t y  to  pu r s u e  s u b s i s t e n c e  a c t i v i t i e s  In t hose  n a t i o n a l  
pa rka  and monuments where Bubeia t ence t ak i ng  i s  au tho r i z ed*  
E l i g i b i l i t y  to engage in s u b s i s t e n c e  a c t i v i t i e s  w i t h in  tho se  
u n i t s  of  t he  Na t iona l  perks  system in  Alaska in  a t i l l  de t ermined  
pu r s u an t  to Fede ra l  r e g u l a t i o n s  i s s ued  in. 19B1, e in c e  the  s t a t e  
o f Alaska  neve r  sough t  to a cqu i r e  c o n t r o l  of  t h i s  a s p e c t  of the 
ANILCA s u b s i s t e n c e  program*
I r e g r e t  the unexpec t ed  d e c i s i o n  hy the Alaska supreme Court  in 
th e  Mad Ison case t h a t  han moved the S t a t e  Huhs i s tenco  program ou t  
of compl i ance wi th t h e  r equ i r emen t s  o£ ANILCA* 1 am c o n f i d on t ,  
t hough,  t h a t  the S t a t e  w i l l  be ab l e to b r ing  i t a  program back 
i n t o  compl i ance by w i t h i n  one year ,

A s s i s t a n t  S e c r e t a r y
P i sh  and W i l d l i f e  and Parks

cc i  AK De lega t i on  
. CHM-Sen Bnergy 

CHM-Houee I h t a r i o r  
Ranking Minor i t y  of both Committees 
Aas t .  Boo, P e t e r  Myers, U,S, Dept .  Ag r i c u l t u r e  •
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You a r e  he reby  adv i s ed  t h a t  t he  S t a t e  has u n t i l  June 1, 1986* to 
r e v i s e  i t s  s u b s i s t e n c e  program to b r in g  i t  back i n t o  compl iance 
wi th  the  r equ i r emen t s  of s e c t i o n s  803, 804 and 305 of ANILCA. 
Compliance w i l l  r e q u i r e  t h a t  the s u b s i s t e n c e  p r e f e r e n c e  be 
l im i t e d  to  thos e  r u r a l  Alanka r e s i d e n t s  who c u s t oma r i l y  and 
t r a d i t i o n a l l y  make use o f  s u b s i s t e n c e  r e s ou r c e s *  I f  t he  flfcate 
has  no t  conformed i t a  s u b s i s t e n c e  program to  th e  r equ i r emen t s  of 
ANILCA by t h a t  d a t e ,  the Department w i l l  be o b l i g a t e d  to 
d i s c h a r g e  i t s  o b l i g a t i o n s  pu r s u an t  t o  s e c t i o n  B05• As we no ted  
to  t h e  s t a t e  Boards o f  F i s h e r i e s  ahd Game in  1982, t h e r e  a r e  
v a r i o u s  ways t o  comply wi th the r equ i r emen t s  of Rec t ion  805; the 
r eg ime in  f o r c e  when the Madison d e c i s i o n  was handod down 
r e p r e s e n t e d  on© p o s s i b l e  approach.  1 am c o n f i d a n t  and hope fu l  
t h a t  t h e  s t a t e  oan make the n e c e s s a r y  changes in  i t s  program 
w i t h i n  t h i s  p e r i o d ,  and I o f f e r  t h e  f u l l  c o op e r a t i o n  and 
a s s i s t a n c e  of  t h e  Depar tment in t h i s  e f f o r t ,
The Depar tment hae conc luded  t h a t  n e o t i e n  B05(d) does not  r e q u i r a  
an immediate F ed e r a l  t ak*  ove r  of tho s u b s i s t e n c e  program, g iven  
t h e  c i r c ums t a n c e s  by which non-ecmpliance wi th th e  AHILCA 
r equ i r emen t s  has  o c c u r r e d .  Se c t i on  805(d) p rov id ed  the s t a t e  
wi th a ona y e a r  p e r i o d  of g r a c e  fo l l ow ing  enactment  of  ANILCA in 
o r d e r  to  g iv e  the S t a t e  an adequa te  amount of t ime to p r e p a r e  and 
implement a program t h a t  met the r e q u i r emen t s  of ANILCA. A f t e r  
s u c c e s s f u l l y  e s t a b l i s h i n g  an adequa te  program, the  S t a t e  made a 
good f a i t h  e f f o r t  t o  keep in compl i ance wi th th e  r e qu i r emen t s  of 
T i t l e  V I I I  o f  ANILCA. Indeed,  the  r e c e n t  problems t h a t  have 
b e f a l l e n  th e  S t a t e ' s  program have no t  been tha r e s u l t  of 
l e g i s l a t i v e  r e p e a l  of the program; i n a t e a d ,  an unexpec t ed  S t a t e  
Supreme Cour t  r u l i n g  in  a oaee t h a t  waa v ig o ro u s l y  defended by 
the S t a t e  has  a l t e r e d  t h e  S t a t e ’ s s u b s i s t e n c e  program and c r e a t e d  
a non-‘cmpl i ance s i t u a t i o n .  (Jndor t h e s e  c i r c ums ta nc e s ,  we a re  
pe r suad ed  t h a t  t ha  Bp i r i b  and i n t e n t  of  s e c t i o n  805(d) wa r r an t s  a 
g r a c e  p e r i o d  in o r d e r  to p rov ide  th e  S t a t e  with a r e a s o n a b l e  
o p p o r t u n i t y  t o  make the necoas a ry  a d ju s tmen t s  to i t a  program. We 
have choaen as a d e a d l i n e  June 1, 1986, because i t  i a  rough ly  one 
y e a r  frcra the  t ime the s t a t e  l e g i s l a t u r e  f a i l e d  to  r e c t i f y  the 
S t a t e  s u b s i s t e n c e  s t a t u t e .
Th i s  co u r s e  of  a c t i o n  i s  f u r t h e r  j u s t i f i e d  due to  the  f a c t  t h a t  
i t  appea r s  u n l i k e l y  t h a t  any adve rse  impact  on r u r a l  Bube in tance 
uses  w i l l  occu r  du r ing  the g r a c e  p e r i o d .  The s t a t e  a u b a i s t e n co  
program w i l l  con t i nu e  t o  ensure  t h a t  t h e  T i t l e  VI I I  c l a s s  o t  
r u r a l  s u b s i s t e n c e  u s e r s  a r e  ab l e  to  hun t ,  t r a p ,  and f i s h  f o r  
n e c e s s a r y  r e s o u r c e s .  The problem i s  t h a t  t h e  Madison d e c i s i o n  
p e rm i t s  urban r e s i d e n t s  to  be in c l uded  in th e  s u b s i s t e n c e  c l a s s ,  
a o n t r a r y  t o  th e  r equ i r emen t  of  ANILCA t h a t  t he  p r e f e r e n c e  b-e 
l im i t e d  to  r u r a l  r e s i d e n t s .  My d e c i s i o n  t h a t  a g ra ce  p e r i o d  i a  
wa r r an t ed  would, of cou r s e ,  have to  change i f  significant adve r se  
impac t s  on r u r a l ,  cus tomary and t r a d i t i o n a l  BubaiBtenca uao r s  and 
on s u b s i s t e n c e  r e s o u r c e s  s ub s equ en t l y  beceme appa re n t .

2



managed for the purpose of protecting their suitability for 
wilderness designation pending revision of the initial plans; and

(4) unless expressly authorized by Congress the Department of 
Agriculture snail not conduct any further statewide roadless 
area review and evaluation of National Forest System lands in 
the State of Alaska for the purpose of determining their suitabil­
ity for inclusion in the National Wilderness Preservation 
System.

TITLE VIII—SUBSISTENCE MANAGEMENT AND USE

F IN D IN G S

16 USC 3111. Sec. 801. The Congress finds and declares that—
(1) the continuation of the opportunity for subsistence uses by 

rural residents of Alaska, including both Natives and non- 
Natives, on the public lands and by Alaska Natives on Native 
lands is essential to Native physical, economic, traditional, and 
cultural existence and to non-Native physical, economic, tradi­
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no 
practical alternative means are available to replace the food 
supplies and other items gathered from fish and wildlife which 
supply rural residents dependent on subsistence uses;

(3) continuation of the opportunity for subsistence uses of 
resources on public and other lands in Alaska is threatened by 
the increasing population of Alaska, with resultant pressure on 
subsistence resources, by sudden decline in the populations of 
some wildlife species which are crucial subsistence resources, by 
increased accessibility of remote area> containing subsistence 
resources, and by taking of fish and wildlife in a manner 
inconsistent with recognized principles of fish and wildlife 
management;

(4) in order to fulfill the policies and purposes of the Alaska 
43 USC 1601 Native Claims Settlement Act and as a matter of equity, it is
note- necessary for the Congress to invoke its constitutional authority

over Native affairs and its constitutional authority under the 
property clause and the commerce clause to protect and provide 
the opportunity for continued subsistence uses on the public 
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection, 
and conservation of fish and wildlife on the public lands in 
Alaska and the continuation of the opportunity for a subsistence 
way of life by residents of rural Alaska require that an adminis­
trative structure be established for the purpose of enabling rural 
residents who have personal knowledge >r' local conditions and 
requirements to have a meaningful role n the management of 
fish and wildlife and of subsistence uses n the public lands in 
Alaska.

POL ICY

16 USC 3U2. Sec. 802. It is hereby declared to be the poi;cy of Congress that—
(1) consistent with sound management principles, and the 

conservation of healthy populations of :ish and wildlife, the 
utilization of the public lands in Alaska is to cause the least 
adverse impact possible on rural residents who depend upon 
subsistence uses of the resources of such lands; consistent with 
management of fish and wildlife in accordance with recognized

94 STAT. 2422 PUBLIC LAW 96-487—DEC. 2, 1980
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scientific principles and the purposes for each unit established, 
designated, or expanded by or pursuant to titles II through VII of 
this Act, the purpose of this title is to provide the opportunity for 
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of all 
such resources on the public lands of Alaska when it is necessary 
to restrict taking in order to assure the continued viability of a 
fish or wildlife population or the continuation of subsistence uses 
of such population, the taking of such population for nonwasteful 
subsistence uses shall be given preference on the public lands 
over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal 
laws, Federal land managing agencies, in managing subsistence 
activities on the public lands and in protecting the continued 
viability of all wild renewable resources in Alaska, shall cooper­
ate with adjacent landowners and land managers, including 
Native Corporations, appropriate State and Federal agencies, 
and other nations.

D E F IN IT IO N S

Sec . 803. As used in this Act, the term "subsistence uses" means 
the customary and traditional uses by rural Alaska residents of wild, 
renewable resources for direct personal or family consumption as 
food, shelter, fuel, clothing, tools, or transportation; for the making 
and selling of handicraft articles out of nonedible byproducts of fish 
and wildlife resources taken for personal or family consumption; for 
barter, or sharing for personal or family consumption: and for 
customary trade. For the purposes of this section, the term—

(1) "family" means all persons related by blood, marriage, or 
adoption, or any person living within the household on i perma­
nent basis; and

(2) “barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses—

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money 

if the exchange is of a limited and noncommercial nature.

p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s

Sec . 804. Except as otherwise provided in this Act and other 
Federal laws, the taking on public lands of fish and wildlife for 
nonwasteful subsistence uses shall be accorded priority over the 
taking on such lands of fish and wildlife for other purposes. When­
ever it is necessary to restrict the taking of populations of ,:=h and 
wildlife on such lands for subsistence uses in order to pr< • et the 
continued viability of such populations, or to continue such u • '. such 
priority shall be implemented through appropriate limitatio - based 
on the application of the following criteria:

(1) customary and direct dependence upon the popul..:.ons as 
the mainstay of livelihood;

(2) local residency; and
(3) the availability of alternative resources.

Ante. p. 2377.

16 U SC  3113.

16 U SC  3114. 

P r io r ity  c rite ria
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Regional adviso­
ry council, au­
thority.

L O C A L  A N D  R E G I O N A L  PARTICIPATION

16 USC 3U5. Sec. 805. (a) Except as otherwise provided in subsection id) of this 
section, one year after the date of enactment of this Act, the 
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which, 
taken together, include all public lands. The number and bound­
aries of the regions shall be sufficient to assure that regional 
differences in subsistence uses are adequately accommodated;

(2) such local advisory committees within each region as he 
finds necessary at such time as he may determine, after notice 
and hearing, that the existing State fish and game advisory 
committees do not adequately perform the functions of the local 
committee system set forth in paragraph l3xDXiv) of this subsec­
tion; and

(3) a regional advisory council in each subsistence resource 
region.

Each regional advisory council shall be composed of residents of the 
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations, 
policies, management plans, and other matters relating to sub­
sistence uses of fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and 
recommendations by persons interested in any matter related to 
the subsistence uses of fish and wildlife within the region;

(C) the encouragement of local and regional participation 
pursuant to the provisions of this title in the decisionmaking 
process affecting the taking of fish and wildlife on the public 
lands within the region for subsistence uses;

Annual report to < D) the preparation of an annual report :o the Secretary which
Secretary. shall contain—

(i) an identification of current and .mticipated subsistence 
uses of fish and wildlife populations within the region;

(ii) an evaluation of current and mticipated subsistence 
needs for fish and wildlife populat: ms within the region;

(iii) a recommended strategy for the management of fish 
and wildlife populations within the region to accommodate 
such subsistence uses and needs; and

liv) recommendations concerning policies, standards, 
guidelines, and regulations to implement the strategy. The 
State fish and game advisory committees or such local 
advisory committees as the Secretary may establish pursu­
ant to paragraph (2) of this subsection may provide advice to, 
and assist, the regional advisory councils in carrying out the 
functions set forth in this paragraph, 

lb) The Secretary shall assign adequate qualified staff to the 
remonal advisory councils and make timely di.-:ribution of all availa­
ble relevant technical and scientific support data to the regional 
r.ovisory councils and the State fish and game advisory committees or 
such local advisory committees as the Secretary may establish 
pursuant to paragraph (2) of subsection (a).

Ic) The Secretary, in performing his mcn.toring responsibility 
pursuant to section 806 and in the exercise ut his closure and other 
administrative authority over the public lands, shall consider the 
report and recommendations of the regional advisory councils con­
cerning the taking of fish and wildlife on the public lands within their 
respective regions for subsistence uses. The Secretary may choose not 
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and 
wildlife conservation, or would be detrimental to the satisfaction of 
subsistence needs. If a recommendation is not adopted by the Secre­
tary, he shall set forth the factual basis and the reasons for his 
decision.

(d) The Secretary shall not implement subsections (a), fb), and (c) o f Implementation 
this section if within one year from the date of enactment of this Act, 
the State enacts and implements laws of general applicability which 
are consistent with, and which provide for the definition, preference, 
and participation specified in. sections 803, 804, and 805, such laws, 
unless and until repealed, shall supersede such sections insofar as 
such sections govern State responsibility pursuant to this title for the 
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional 
advisory councils consistent with section 805 shall provide that the 
State rulemaking authority shall consider the advice and recommen­
dations of the regional councils concerning the taking of fish ard 
wildlife populations on public lands within their respective regions 
for subsistence uses. The regional councils may present recommenda­
tions, and the evidence upon which such recommendations are based, 
to the State rulemaking authority during the course of the adminis­
trative proceedings of such authority. The State rulemaking 
authority may choose not to follow any recommendation which it 
determines is not supported by substantial evidence presented during 
the course of its administrative proceedings, violates recognized 
principles of fish and wildlife conservation or would be detrimental to 
the satisfaction of rural subsistence needs. If a recommendation is not 
adopted by the State rulemaking authority, such authority shall set 
forth the factual basis and the reasons for its decision.

(eXl)The Secretary shall reimburse the State, from funds ippropri- 
ated to the Department of the Interior for such purposes, for reason­
able costs relating to the establishment and operation of the regional 
advisory councils established by the State in accordance with subsec­
tion (d) and the operation of the State fish and game advisory 
committees so long as such committees are not superseded by the 
Secretary pursuant to paragraph (2) of subsection (a). Such reim­
bursement may not exceed 50 per centum of such costs in any fiscal 
year. Such costs shall be verified in a statement which the Secretary 
determines to be adequate and accurate. Sums paid under this 
subsection shall be in addition to any grants, payments, or other sums 
to which the State is entitled from appropriations to tha Department 
of the Interior.

(2) Total payments to the State under this subsection shall not 
exceed the sum of $5,000,000 in any one fiscal year. The Secretary 
shall advise the Congress at least once in every five years as to 
whether or not the maximum payments specified in this subsection 
are adequate to ensure the effectiveness of the program established 
by the State to provide the preference for subsistence uses of fish and 
wildlife set forth in section 804.

Reimbursement 
to State*.

Report to Con­
gress.

FEDERAL MON ITOR ING

Sec. 806. The Secretary shall monitor the provisions by the State of 
the subsistence preference set forth in section 804 and shall advise 
the State and the Committee on Interior and Insular Affairs and on 
Merchant Marine and Fisheries of the House of Representatives and 
the Committees on Energy and Natural Resources and Environment 
and Public Works of the Senate annually and at such other times as

Report to con­
gressional com­
mittees.16 USC 3116.



94 STAT.

Civil actions. 16 USC 3117.

Hearing .

16 USC 3118.

Subsistence 
bunting pro­
gram .

he deems necessary of his views on the effectiveness of the implemen­
tation of this title including the State's provision of such preference, 
any exercise of his closure or other administrative authority to 
protect subsistence resources or uses, the views of the State, and any 
recommendations he may have.

JUDICIAL E N F O R C E M E N T

Sec. 807. (a) Local residents and other persons and organizations 
aggrieved by a failure of the State or the Federal Government to 
provide for the priority for subsistence uses set forth in section 804 (or 
with respect to the State as set forth in a State law of general 
applicability if the State has fulfilled the requirements of section 
805(d)) may, upon exhaustion of any State or Federal (as appropriate) 
administrative remedies which may be available, file a civil action in 
the United States District Court for the District of Alaska to require 
such actions to be taken as are necessary to provide for the priority. 
In a civil action filed against the State, the Secretary may be joined as 
a party to such action. The court may grant preliminary injunctive 
relief in any civil action if the granting of such relief is appropriate 
under the facts upon which the action is based. No order granting 
preliminary relief shall be issued until after an opportunity for 
nearing. In a civil action filed against the State, the court shall 
provide relief, other than preliminary relief, by directing the State to 
submit regulations which satisfy the requirements of section 804; 
when approved by the court, such regulations shall be incorporated 
as part of the final judicial order, and such order shall be valid only 
for such period of time as normally provided by State law for the 
regulations at issue. Local residents and other persons and organiza­
tions who are prevailing parties in an action filed pursuant to this 
section shall be awarded their costs and attorn-y's fees.

(b) A civil action filed pursuant to this seen n shall be assigned for 
hearing at the earliest possible date, shall tak-- precedence over other 
matters pending on the docket of the United -nates district court at 
that time, and snail be expedited in every wa> b y  such court and any 
appellate court.

(c) This section is the sole Federal judicial remedy created by this 
title for local residents and other residents who. and organizations 
which, are aggrieved by a failure of the State to provide for the 
p.iority of subsistence uses set forth in section 804.

P A R K  A N D  P A R K  M O N U M E N T  SUBSISTENCE R E S O U R C E  C O M M I S S I O N S

Sec. 808. (a) Within one year from the date of enactment of this Act, 
the Secretary and the Governor shall each appoint three members to 
a subsistence resources commission for each rational park or park 
monument within which subsistence uses are nermitted by this Act. 
The regional advisory council established pu-?uant to section 805 
which nas jurisdiction within the area in wi . h the park or park 
monument is located shall appoint three mem: -t s  to the commission 
each of whom is a member of either the regiona. advisory council or a 
local advisory committee within the region and also engages in 
subsistence uses within the park or park monument. Within eighteen 
months from the date of enactment of this Act. each commission shall 
devise and recommend to the Secretary and the Governor a program 
for subsistence hunting within the park or park monument. Such 
program shall be prepared using technical information and other 
pertinent data assembled or produced by necessary field studies or

2426 PUBLIC LAW 96-487-DEC. 2, 1980



PUBLIC LAW 96-487-DEC. 2, 1980 94 STAT. 2427

investigations conducted jointly or separately by the technical and 
administrative personnel of the State and the Department of the 
Interior, information submitted by, and after consultation with the 
appropriate local advisory committees and regional advisory coun­
cils, and any testimony received in a public hearing or hearings held 
by the commission prior to preparation of the plan at a convenient 
location or locations in the vicinity of the park or park monument. 
Each year thereafter, the commission, after consultation with the 
appropriate local committees and regional councils, considering all 
relevant data and holding one or more additional hearings in the 
vicinity of the park or park monument, shall make recommendations 
to the Secretary and the Governor for any changes in the program or 
its implementation which the commission deems necessary.

(b) The Secretary shall promptly implement the program and 
recommendations submitted to him by each commission unless he 
finds in writing that such program or recommendations violates 
recognized principles of wildlife conservation, threatens the conser­
vation of healthy populations of wildlife in the park or park monu­
ment, is contrary to the purposes for which the park or park 
monument is established, or would be detrimental to the satisfaction 
of subsistence needs of local residents. Upon notification by the 
Governor, the Secretary shall take no action on a submission of a 
commission for sixty days during which period he shall consider any 
proposed changes in the program or recommendations submitted by 
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a) 
of this section, the Secretary shall permit subsistence uses by local 
residents in accordance with the provisions of this till-- and other 
applicable Federal and State law.

Program and
recommendation
implementation.

C O O P E R A T I V E  A G R E E M E N T S

Sec. 809. The Secretary may enter into cooperative agreements or 
otherwise cooperate with other Federal agencies, the State. Native 
Corporations, other appropriate persons and organizations, and, 
acting through the Secretary of State, other nations to effectuate the 
purposes and policies of this title.

16 USC 3119

SUBSISTENCE A N D  L A N D  U SE DECISIONS

16 USC 3120.Sec. 810. (a) In determining whether to withdraw, reserve, lease, or 
otherwise permit the use, occupancy, or disposition of public lands 
under any provision of law authorizing such actions, the head of the 
Federal agency having primary jurisdiction over such lands or his 
designee shall evaluate the effect of such use, occupancy, or disposi­
tion on subsistence uses and needs, the availability of other lands for 
the purposes sought to be achieved, and other alternatives which 
would reduce or eliminate the use, occupancy, or disposition of public 
lands needed for subsistence purposes. No such withdrawal, reserva­
tion, lease, permit, or other use, occupancy or disposition of such 
lands which would significantly restrict subsistence uses shall be 
effected until the head of such Federal agency—

(1) gives notice to the appropriate State agency and the 
appropriate local committees an i regional councils established 
pursuant to section S05;

(2) gives notice of, and holds, a hearing in the vicinity of the Hearing, 
area involved; and
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(3) determines that (A) such a significant restriction of subsist­
ence uses is necessary, consistent with sound management prin­
ciples for the utilization of the public lands, (B) the proposed 
activity will involve the minimal amount of public lands neces­
sary to accomplish the purposes of such use, occupancy, or other 
disposition, and (C) reasonable steps will be taken to minimize 
adverse impacts upon subsistence uses and resources resulting 
from such actions.

Notice and hear- (b) If the Secretary is required to prepare an environmental impact 
in8»- statement pursuant to section 102(2XC) of the National Environment
42 USC 4332. tal Policy Act, he shall provide the notice and hearing and include the

findings'required by subsection (a) as part of such environmental 
impact statement.

(c) Nothing herein shall be construed to prohibit or impair the 
ability of the State or any Native Corporation to make land selections

48 USC not« and receive land conveyances pursuant to the Alaska Statehood Act
or the Alaska Native Claims Settlement Act.

(d) AP^r compliance with the procedural requirements of this 
section find other applicable law, the head of the appropriate Federal 
agency may manage or dispose of public lands under his primaiy 
jurisdic tion for any of those uses or purposes authorized by this Act or 
other law.

ACCESS

16  USC 3121. Sec, 811. (a) The Secretary shall ensure that rural residents 
engaged in subsistence uses shall have reasonable access to subsist­
ence resources on the public lands.

(b) Notwithstanding any other provision of *his Act or other law, 
the Secretary shall permit on the public land? appropriate use for 
subsistence purposes of snowmobiles, motorboats, and other means of 
surface transportation traditionally employed for such purposes by 
local residents, subject to reasonable regulation

prec. 21.
43 USC 1601 note.

R E S E A R C H

16 USC 3122. Sec. 812. The Secretary, in cooperation with the State and other 
appropriate Federal agencies, shall undertake research on fish and 
wildlife and subsistence uses on the public lands; seek data from, 
consult with and make use of, the special knowledge of local residents 
engaged in subsistence uses; and make the results of such research 
available to the State, the local and regional councils established by 
the Secretary or State pursuant to section 805, and other appropriate 
persons and organizations.

Submittal to 
Speaker of House and Presi­dent of Senate. 16 USC 3123.

PERIODIC REPORTS

Sec. 813. Within four years after the date of e -'.3Ctment of this Act, 
and within every three-year period thereafter, the Secretary, in 
consultation with the Secretary of Agriculture, shall prepare and 
submit a report to the President of the Senate and the Speaker of the 
House of Representatives on the implementation of this title. The 
report shall include—

(1) an evaluation of the results of the monitoring undertaken 
by the Secretary as required by section 806;

(2) the status of fish and wildlife populations on public lands 
that are subject to subsistence uses;

(3) a description of the nature and extent of subsistence uses 
and other uses of fish and wildlife on the public lands;



(4) the role of subsistence uses in the economy and culture of 
rural Alaska;

(5) comments on the Secretary's report by the State, the local 
advisory councils and regional advisory councils established by 
the Secretary or the State pursuant to section 805, and other 
appropriate persons and organizations;

(6) a description of those actions taken, or which may need to 
be taken in the future, to permit the opportunity for continu­
ation of activities relating to subsistence uses on the public lands; 
and

(7) such other recommendations the Secretary deems appropri­
ate.

A notice of the report shall be published in the Federal Register and Publication in 

the report shall be made available to the public. t1’j^leral

R E G U L A T I O N S

Sec. 814. The Secretary shall prescribe such regulations as are 16 USC 3124. 
necessary and appropriate to carry out his responsibilities under this 
title.

LIMITATIONS, S A V I N G S  C L A U S E S

S ec . 815. Nothing in this title shall be construed as— 16 USC 3125.

(1) granting any property right in any fish or wildlife or other 
resource of the public lands or as permitting the level of subsist­
ence uses of fish and wildlife within a conservation system unit to 
be inconsistent with the conservation of healthy populations, and 
within a national park or monument to be inconsistent with the 
conservation of natural and healthy populations, v  fish and 
wildlife. No privilege which may be granted by the Sute to any 
individual with respect to subsistence uses may be a-signed to 
any other individual;

l2) permitting any subsistence use of fish and wild!.:'e on any 
portion of the public lands (whether or not within any conserva­
tion system unit> which was permanently closed to such uses on 
January 1, 1978, or enlarging or diminishing the Secretary’s 
authority to manipulate habitat on any portion of the public 
lands;

(3) authorizing a restriction on the taking of fish and wildlife 
for nonsubsistence uses on the public lands (other than national 
parks and park monuments! unless necessary for the conserva­
tion of healthy populations of fish and wildlife, for the reasons set 
forth in section 816. *n continue subsistence uses of such popula­
tions, or pursuant tc .ner applicable law; or

(4) modifying or repealing the provisions of any Federal law 
governing the conservation or protection of fish and wildlife, 
including the National Wildlife Refuge System Administration 
Act of 1966 (80 Stat. 927; 16 U.S.C. 668dd-jj), the National Park 
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2, 3, 41, the r ur Seal 
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered 
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine 
Mammal Protection Act of 1972 (86 Stat. 1027; 10 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the 
Bald Eagle", approved June 8, 1940 (54 Stat. 250; 10 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; '.0 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act -50 Stat.
917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage­
ment Act of 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. 777-777K). or 
any amendments to any one or more of such Acts.

C L O S U R E  T O  SUBSISTENCE USES

16 USC 4126 Sec. 816. (a) All national parks and park monuments in Alaska
shall be closed to the taking of wildlife except for subsistence uses to 
the extent specifically permitted by this Act. Subsistence uses and 
sport fishing shall be authorized in such areas by the Secretary and 
carried out in accordance with the requirements of this title and 
other applicable laws of the United States and the State of Alaska.

(b) Except as specifically provided otherwise by this section, noth­
ing in this title is intended to enlarge or diminish the authority of the 
Secretary to designate areas where, and establish periods when, no 
taking of fish and wildlife shall be permitted on the public lands for 
reasons of public safety, administration, or to assure the continued 
viability of a particular fish or wildlife population. Notwithstanding 
any other provision of this Act or other law, the Secretary, after 
consultation with the State and adequate notice and public hearing, 
may temporarily close any public lands lincluding those within any 
conservation system unit), or any portion thereof, to subsistence uses 
of a particular fish or wildlife population only if necessary for reasons 
of public safety, administration, or to assure the continued viability 

Publication in of such population. If the Secretary determines that an emergency 
Federal Regis- situation exists and that extraordinary measures must be taken for 
' r public safety or to assure the continued viability of a particular fish

or wildlife population, the Secretary may immediately close the 
public lands, or any portion thereof, to the subsistence uses of such 
population and shall publish the reasons just .ing the closure in the 
Federal Register. Such emergency closure .'-’.all be effective when 
made, shall not extend for a period exceeding -:xty days, and may not 
subsequently be extended unless the Secret..-y  affirmatively estab­
lishes, after notice and public hearing, that -jch  closure should be 
extended.

TITLE IX—IMPLEMENTATION OF ALASKA NATIVE CLAIMS 
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

S U B M E R C E D  L A N D S  S T A T U T E  OF LIMITATION

43 USC 1631. Sec. 901. la) Notwithstanding any other provision of law, the 
ownership by a Native Corporation or Native Group of a parcel of 
submerged land conveyed to such Corporation ‘>r Group pursuant to 

43 USC 1601 the Alaska Native Claims Settlement Act or this  Act. or a decision by
nole- the Secretary of the Interior that the water c vering such parcel is

not navigable, shall not be subject to judicial u-termination unless a 
civil action is filed in the United States Distinct Court within five 
years after the date of e* ecution of the inte m conveyance if the 
interim conveyance was e .ecuted after the da- - of enactment of this 
Act, or within seven years after the date of enactment of this Act if 
the interim conveyance was executed on « r before the date of 
enactment of this Act. If a parcel of submerged land was conveyed by 
a patent rather than an interim conveyance, the civil action 
described in the preceding sentence shall be :.led within five years 
after the date of execution of the patent if thv patent was executed 
after the date of enactment of this Act, or within seven years after the 
date of enactment of this Act if the patent was executed on or before 
the date of enactment of this Act. The civil action described in this

94 STAT. 2430 PUBLIC LAW 96-487-DEC. 2. 1980
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S e n a t e
Committee on Resources

TO: Senate Resource Committee Members March 12, 1986

FROM: Senate Resources Committee Staff

RE: SCS for CS for HB 288 (Resources) "An Act relating to the taking of

fish and game for subsistence and personal use; and providing for an 

effective date."

This legislation is designed to comply with Title VIII of Public Law 

96-487, the Alaska National Interest Lands Conservation Act.

Section 1 amends the authority of the Board of Fisheries for classi. \ '.ng 

fish stocks whenever the board finds it necessary for regulatory 

purposes. Two new categories are added. They are "personal use fish" 

and "subsistence fish." Small personal use fisheries exist on the 

Copper River and on some salmon stocks on the Kenai Peninsula, in 

Southeast Alaska, and on the Naknek River. In addition to areas where 

personal use fishing already occurs, it is envisioned that personal use 

fisheries would be particularly appropriate in certain areas of the 

state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses 

are exclusive of other uses. However, allocation decisions, mai.agament 

concerns, or biological considerations may in particular circumstances 

require that use of a fish stock be reserved for particular uses c r  that 

certain uses be excluded.

SECTION BY SECTION ANALYSIS

Section 1



The classification of "subsistence fish" merely enables the board to 

classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds a new paragraph to the authority of the Board of 

Fisheries.

This paragraph tracks the purposes of the Board of Fisheries, as stated 

in the statute that established the board and as stated in Article VIII 

of the Alaska State Constitution. Article VIII gave the Legislature the 

authority over the conservation, utilization, and development of natural 

resources. The Legislature delegated that authority to the Board of 

Fisheries. This new paragraph is broadly worded so that the board's 

authority for conservation, utilization, and development of fisheries is 

tied to all aspects of regulating commercial, sport, subsistence and 

personal use fisheries.

Section 3

Section 3 was an amendment offered by Senator Fischer which the 

committee adopted. Subsection (d) states that consistent with sustained 

yield and the subsistence preference of AS 16.05.258, regulations 

adopted by the board must provide a fair and reasonable opportunity for 

the talking of fishery resources by personal use, sport, and commercial 

fishermen. The committee's discussion on this amendment and the 

comments of the sponsor made it clear that neither sport, nor 

commercial, nor personal use fishing is afforded any priority over the 

the others, nor is every type of fishery required on every stock or in 

every water.

Subsection (e) requires the board to establish criteria for the 

allocation of fishery resources among the various fisheries. The 

criteria shall be appropriate to the particular allocation decision, 

which might pertain to a particular geographic area (such as a stream or 

watershed) or to a particular stock. The subsection then lists seven 

criteria as examples for the board.
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Section 4

Section 4 is identical to paragraph (13) in section 2, except that 

section 4 applies to game.

Section 5

Section 5 was an amendment offered by Senator Fischer which the 

committee also adopted. It provides that consistent with the provisions 

of AS 16.05.258 (consistent with sustained yield and the subsistence 

preference) the taking of moose, deer, elk and caribou for personal or 

family consumption has preference over taking by nonresidents.

Section 6

Section 6 is a major portion of the bill. It adds two new sections to 

the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish 

and game among subsistence, sport, commercial, and nonconsumptive uses. 

It also contains important aspects of current subsistence law, such as 

the subsistence preference. It is intended to be consistent with 

Federal law. AS 16.05.259, is the second statute dealt with in this 

section. It addresses administrative appeals of decisions made by the 

boards.

Because the first of these two new sections, AS 16.05.258, is important 

and long, the detailed analysis of AS 16.05.258 is by subsection. In 

brief, AS 16.05.258(a) provides for the identification of those fish 

stocks and game populations that are subject to subsistence uses. 

Subsection (b) provides for a determination of what portion of those 

stocks or populations can be harvested consistent with sustained yield 

and how much of that portion is needed to provide a reasonable 

opportunity for subsistence uses of the stocks and populations. AS 

16.05.258(c) describes the preference that shall be accorded for 

nonwasteful subsistence uses.

- 3 -



AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to 

identify the fish stocks and game populations that are the subject of 

customary and traditional uses in each rural area.

In making these identifications, the boards should look at which fish 

stocks and game populations are normally used for subsistence in each 

rural area. The boards should consider the patterns of local use as 

established over time. It is not the intention of this bill to exclude 

from subsistence use any stock or population that is customarily and 

traditionally used in an area, even if the level of use is small. It is 

the intention, however, to exclude from subsistence use those stocks and 

populations that are not customarily and traditionally used for 

subsistence and whose use is limited to incidental or occasional 

individual animals.

The identification of which fish stocks and game populations will or 

will not be subject to subsistence regulations is a situation where both 

groups can potentally win. Identified stocks and populations are the 

ones on which allocation errors would infringe on subsistence. 

Identification of these stocks and populations will assure that use by 

those eligible for the subsistence preference is protected.

The identification of customary and traditional stocks leaves those that 

are not identified to be harvested by all Alaskans under nonsubsistence 

regulations as specified in proposed subsection (e) of AS 16.05.258. 

Some of the fish and animals most important to sport users are least 

important to subsistence users. Examples might be bison; goats; many 

sheep populations; elk and transplanted game; and perhaps some steelhead 

and trout stocks and brown bear populations.

Whether or not these are or are not subsistence stocks and populations 

is not decided by the proposed legislation. That matter should be left 

to factual determinations made by the boards. This bill gives them 

authority to make those determinations.

- 4 -



This section call for game populations and fish stocks to be identified 

in each rural area. Stocks and populations are geographically specific 

groups of animals and fish, as specified in the definition section of 

this bill. The identification of each stock or population subject to 

subsistence uses should be factually determined on a case by case basis.

Areas, as set by the board, should be large enough to include both where 

a particularly stock or population is normally taken and where it is 

normally used. As an example, the boundaries of areas should not pose a 

barrier to village residents who traditionally travel to a fish camp 

some distance from the village.

The boards should act with sensitivity in identifying subsistence 

stocks. They and the department should seek the assistance of regional 

councils and local advisory committees that are in place to assist the 

boards. However, the board may choose not to follow a regional coun­

cil's recommendation if the board determines that the recommendation is 

not supported by substantial evidence. This requirement for substantial 

evidence is consistent with existing regulations governing the relation­

ship between the councils and the boards, and this is consistent with 

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards identify subsistence stocks, subsection AS 16.05.258(b) 

then requires the boards to determine whether a harvescable portion 

exists and how much of that portion is necessary to provide a reasonable 

opportunity for subsistence. The determination of whether a harvestable 

portion exists must be consistent with sustained yield. The "sustained 

yield" principle is derived from Article VIII of the Alaska Constitu­

tion.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard 

for determining how much of a fish stock or a game population is needed 

for subsistence. The standard is a "reasonable opportunity to satisfy 

subsistence uses". Reasonable is a commonly accepted concept in law 

frequently used in statutes and applied by courts. Reasonable currently



appears 1,356 times in the Alaska Statutes. The standard means that the 

boards' decisions should be based on available information, for example, 

a consideration of the customary and traditional levels of harvest. It 

does not permit the boards to be arbitrary, capricious, or prejudiced in 

allocating to subsistence. Conversely, it does not require the boards 

to satisfy desires of subsistence users that are unreasonable, that are 

inconsistent with available information, or that are not based on 

facts.

A "reasonable opportunity to satisfy subsistence uses" does not 

guarantee that every subsistence user will get every fish or animal he 

or she wants before any uses of lower priority art allowed. In hunting 

and fishing, that type of guarantee is impossible to provide. What this 

standard does provide is that every subsistence user, shall be able to 

hunt or fish with the reasonable expectation of taking the amount of 

fish and game needed.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for 

subsistence stocks and populations. Subsection (c) also contains the 

preference for subsistence. It is consistent with Federal law. It is a 

redrafting of the current State law, AS 16.05.251(b) and AS

16.05.255(b). The redrafting is intended to make the preference more 

clear.

The current State law contains the so-called "Tier I" and "Tier II" 

levels of the preference. The U.S. Senate Committee Report on thp 

Federal law clearly indicates that Federal law also contains the "Tier 

I" and "Tier II" levels. Tier I is when there is not enough of a

harvestable surplus to accommodate all consumptive uses without

interfering with sound management of the resource, but there is enough 

portion to allow a reasonable opportunity for subsistence. At Tier I, 

the preference allocates enough of the resource to provide that

reasonable opportunity, with any surplus that is left going to other 

consumptive uses.

- 6 -



Tier II is when there is not enough of a harvestable portion to provide 

a reasonable opportunity for subsistence. When that occurs, other 

consumptive uses must be p1—'hibited and subsistence must be restricted 

on the basis of three factors: (a) customary and direct dependence on

the fish stock or game population as the mainstay of livelihood, (2) 

local residency, and (3) the availability of alternative resources. 

Alternative resources means other wildlife and alternatives purchased 

with cash.

Several additional points need to be made about this subsection. First, 

almost all of the Tier II hunts that occurred after the Madison decision 

will be reopened by this bill. The Tier II hunts will be reopened by 

dramatically reducing the number of hunters eligible to participate in 

subsistence hunts. The effect of this will be to leave more game for 

sports hunters. Also, some hunts that are presently Tier II hunts are 

on game populations that will probably no longer be classified as 

subject to subsistence uses. Bison are an example.

Second, the subsistence preference is only a preference over other 

consumptive uses. This is consistent with Federal law, as stated in the 

policy and intent sections of the Federal law. Catch and release 

fisheries, taking of fish and game for management purposes such as 

transplanting stocks or poisoning undesirable fish prior to stocking are 

not consumptive uses for purposes of the subsistence law, so long as 

they do not interfere with reasonable opportunities for subsistence. 

Similarly, nonconsumptiTe uses in national parks or other areas, and 

administrative actions consistent with State and Federal law, may take 

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) authorizes the boards to adopt regulations for 

stocks and populations identified under (a) to provide for 

nonsubsistence harvest of that portion of the harvestable portion that 

is not needed for subsistence. This would be the normal state of 

affairs for almost all hunts and fisheries.
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AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are 

not identified as subsistence stocks and populations under (a) may only 

be harvested under nonsubsistence regulations. This section is 

previously discussed in more detail in the discussion of subsection (a).

In its final committee meeting on this bill, the Resources Committee 

adopted an amendment offered by Senator Coghill to add, "including 

bison" to this section. In its discussion of this amendment, the 

committee made it explicitly clear that the amendment should not be 

interpreted as giving guidance in any way on which fish stocks or game 

populations should or should not be subject to subsistence uses.

AS 16.05.258(f)

Subsection (f) provides that all takings of fish and wildlife, including 

subsistence harvest, are subject to reasonable regulation of seasons, 

bag and catch limits, methods and means, and other such restrictions 

including prohibitions of wanton waste.

AS 16.05.259

This new section grants the boards authority to establish administrative 

appeal procedures. It should be emphasized that this ability to adopt 

an appeal procedure is strictly optional at the boards discretion and 

that there are a variety of forms the appeal procedure could take.

Section 7

Section 7 amends AS 16.05 by adding a new section, AS 16.05.261, which 

states that in a prosecution for the taking of fish or game in violation 

of a statute or regulation, it is not a defense to the charge that the 

taking was done for subsistence use. This section requires a person who 

disagrees with a board action or statute to seek to correct that action 

or statute through appeal, petitions for reconsideration, court action, 

etc. rather than permitting the person to violate the statute or

-  8 -



regulation and claim subsistence as a defense. This eliminates the 

"subsistence defense" as arose in the Eluska and Skuse cases.

This section does not effect AS 16.05.930 (b) which allows people to 

take fish and game in case of emergency. This section is also not 

intended to limit a persons ability to challenge a regulation that is 

unreasonable in its terms or fails to provide a reasonable opportunity 

to satisfy subsistence uses as required in proposed AS 16.05.258(c). An 

example might be a hunting season on caribou that was open in a 

particular area before or after the caribou migrated through the area, 

but was closed while the caribou were in the area. Such a regulation 

would be unreasonable on its face and would fail to provide a reasonable 

opportunity for subsistence uses as required by AS 16.05.258(c).

Section 8

Section 8 amends AS 16.05.330 to allow the boards to adopt regulations 

providing for subsistence permits. Those permits may be for all subsis­

tence users within a rural area, for rural communities or villages, or 

for groups or individuals in rural areas. The boards are required to 

adopt a permit program when the subsistence preference requires

reductions in the harvest by nonsubsistence users. Such a reduction 

should only take place in case of a resource shortage compared to the

number of users. When that situation exists, the Department and boards

should have such a system in place so they can closely monitor the

harvest and the demand on the resource.

Section 9

Section 9 amends the definition of subsistence fishing to state that 

subsistence fishing may only be engaged in by rural residents domiciled 

in a rural area.
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Section 10

Section 10 amends the definition of subsistence uses to state that it 

does not include harvests for commercial enterprises. The addition of 

the word "noncommercial" to the definition is not meant to prevent 

limited exchanges of goods for cash under customary and traditional 

trading practices, but it is meant to prevent subsistence harvest for 

substantially commercial enterprises. As specified in Section 6, it is 

understood that subsistence uses must be nonwasteful. The definition of 

subsistence uses is also amended to to make plain that subsistence uses 

have to be by a resident domiciled in a rural area of the state.

Section 11

Section 11 addresses several other definitions. The first of these is 

"domicile" which is defined as a person's "true and permanent home...". 

The definition states that domicile may be proved by presenting evidence 

acceptable to the boards. The board of fisheries already has

regulations on domicile and it is anticipated that the board of game

would adopt similar regulations.

Fish stocks and game populations are defined as any species or subgroup 

of a species that is manageable as a unit.

A definition of personal use fishing is contained in this section. This 

definition is very similar to the definition in the House version of 

this bill. As indicated in section 1 it is envisioned that personal

use fishing may be particularly appropriate in certain areas of the

state that were considered rural before the enactment of this bill. 

This legislation is not intended to statutorily increase or decrease 

existing personal use fishing. The scope of these fisheries is an 

allocation decision left to the board.

The bill adopts a definition of "rural area" similar to the definition 

added in the House. It is defined as a community or area of the State 

where the noncommercial, customary and traditional use of fish and game 

for personal and family consumption is a principal characteristic of the
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economy of the community or a’rea. The definition is designed to mesh 

with the definition of subsistence uses. The definition is not 

meant to preclude an area from being rural simply because chere may also 

be significant elements of cash economy in the area, such as commercial 

fishing. This definition had previously read "...a significant 

characteristic...The Resources Committee adopted an amendment by Senator 

Halford to change "a significant" to "a principal". Both staff research 

and committee discussion indicated that "a principal characteristic" is 

more than "a significant characteristic " but does not imply a majority 

or a particular percentage of use. During his testimony on the bill, 

Assistant Secretary Horn said he believed "a principal characteristic" 

was in compliance with ANILCA.

The focus in this bill on the significance of the noncommercial, 

customary and traditional harvest and use in a particular area is 

consistent with ANILCA and its legislative history. In that history, 

Congress indicated an intent to protect subsistence use in areas of 

Alaska where subsistence "...uses have played a long established and 

important role in the economy and culture of the community...". The 

legislative history lists several communities that were considered rural 

in 1979, but acknowledged that the economic development and rural 

character of such communities may change over time. It is expected 

that the boards would look at ANILCA's legislative history when 

establishing rural areas and would review areas as conditions change to 

assure a rural or nonrural classification is still appropriate. As 

mentioned earlier in this sectional, areas, as set by the board, should 

be large enough to include both where a particular stock or population 

is normally taken and where it is normally used.

The definition of subsistence hunting is similar to the definition of 

subsistence fishing discussed above.
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Section 12 repeals three portions of subsistence law. AS 16.05.251(b) 

concerns fish, and AS 16.05.255(b) concerns game. They are similarly 

worded in current law. They require the boards to adopt subsistence 

regulations and establish the preference in current law. In the bill, 

these requirements and the preference are readopted in the new AS 

16.05.258(c).

AS 16.05.257 is repealed because it is unused and is old law that 

predates the 1978 state subsistence law.

Section 13

Section 11 provides that the bill would take effect on June 1, 1986.

Section 12
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DEPARTMENT OF LAW

O FFIC E  OF THE A TTO R N EY  GENERA L

March 7, 1986

The Honorab le  A r l i s s  S tu rg u lew sk i  
A laska  S t a t e  L e g i s l a t u r e  
P.O. Box V - S t a t e  C a p i t o l  
Juneau,  A laska  99811

Re: S u b s i s t e n c e :  Equal p r o t e c ­
t i o n  and th e  u se  o f  " r o a d  
connec ted "  i n  t h e  d e f i n i t i o n  
o f  " r u r a l  a r e a "  i n  
SCS CSHB 288 (res)
AG F i l e s  663850375 and 
773850176

Dear S en a to r  S t u r g u l ew s k i :
You have a sk ed  f o r  an a n a l y s i s  u nde r  e q u a l  p r o t e c t i o n  

p r i n c i p l e s  o f  i n c l u d i n g  " r o a d  connec ted "  as  an e x c lu s i o n  in  th e  
d e f i n i t i o n  o f  " r u r a l  a r e a "  c o n t a i n e d  i n  t h e  p roposed  SCS CSHB 288 
( r e s ) , an a c t  r e l a t i n g  to  t h e  t a k i n g  o f  f i s h  and game f o r  s u b s i s ­
t e n c e  and p e r s o n a l  u s e .  E xpe r i en ce  w i t h  a d e f i n i t i o n  o f  " r u r a l "  
adop ted  by t h e  j o i n t  Boards o f  F i s h e r i e s  and Game in  1982 and 
r e p e a l e d  i n  1983, and l a t e r  b o a rd  a c t i o n  b a sed  on i n f o rm a t io n  
p r o v id e d  by t h e  Department o f  F i s h  and Game i n d i c a t e s  t h a t  a 
d e f i n i t i o n  o f  " r u r a l  a r e a "  which i n c o r p o r a t e d  an e x c l u s i o n  of 
ro ad  connec ted  a r e a s  would be v u l n e r a b l e  t o  an e qu a l  p r o t e c t i o n  
c h a l l e n g e .

The p ropo sed  committee s u b s t i t u t e  d e f i n e s  " s u b s i s t e n c e  
u s e s "  as  t h e  "noncommerc ia l ,  cus tomary  and t r a d i t i o n a l  u s e s  o f  
w i ld ,  r enewab le  r e s o u r c e s  by a r e s i d e n t  d om ic i l e d  i n  a r u r a l  a r e a  
o f  t h e  s t a t e "  f o r  c e r t a i n  s p e c i f i e d  p u rp o s e s .  F u r t h e r ,  t h e  b i l l  
d e f i n e s  " r u r a l  a r e a "  a s :

i
a community o r  a r e a  o f  t h e  s t a t e  i n  which t h e  non ­
commercia l,  cus tomary , and t r a d i t i o n a l  u s e s  o f  
f i s h  o r  game f o r  p e r s o n a l  o r  f am i ly  consumption i s  
a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  "h e  economy o f  t h e  
community o r  t h e  a r e a . . . .
These d e f i n i t i o n s  e s t a b l i s h  a c l a s s  o f  p eop le  e l i g i b l e  

to  p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  and f i s h i n g .  The 
d e f i n i t i o n s  a r e  v e ry  s im i l a r  t o  t h e  d e f i n i t i o n s  i n c o r p o r a t e d  in  
an e a r l i e r  v e r s i o n  o f  t h e  b i l l  c o n s i d e r e d  by t h e  House, CSHB 
288 (jud). An a n a l y s i s  by t h i s  o f f i c e  b a sed  i n  p a r t  upon

BILL SHEFFIELD, GOVERNOR

R E P L Y  TO:

□ 1031 W 4th A  VEN UE  
S U IT E  200
AN CH O RAG E. A LA S K A  99501 
PHONE: 1907) 276-3550

□ 1st N ATIO N AL C EN TER  
100 CUSHMAN ST.
S U IT E  400
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PHONE: (907) 452-1568

□ POUCH K  ■ S T A T E  CAPITOL 
JU N EA U . A LA S K A  99611 
PHONE: 1907) 465-3600
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in f o rm a t i o n  p ro v id ed  by t h e  Depar tment o f  F i s h  and Game conc luded 
t h a t  th e  d e f i n i t i o n s  i n  t h a t  v e r s i o n  would be d e f e n s i b l e  a g a i n s t  
an e qu a l  p r o t e c t i o n  c h a l l e n g e .  You have i n q u i r e d  whe th e r  an
amendment t o  th e  d e f i n i t i o n  o f  " r u r a l  a r e a "  which would exc lude  
tho se  p a r t s  o f  th e  s t a t e  connec ted  by ro ad  would pose equa l  
p r o t e c t i o n  p rob lems.  1/

The s t a t e  eq u a l  p r o t e c t i o n  t e s t  g e n e r a l l y  has  been d i s ­
cu s sed  i n  c o n n e c t io n  w i t h  A r t i c l e  I ,  s e c t i o n  1 o f  t h e  A laska Con­
s t i t u t i o n ,  which p r o v id e s  i n  p a r t  t h a t  " a l l  p e r so n s  a r e  e qu a l  and 
a r e  e n t i t l e d  to  eq u a l  r i g h t s . "  In  a d d i t i o n ,  A r t i c l e  V I I I ,  s e c ­
t i o n  17, i s  i n  e s s e n c e  an e qu a l  p r o t e c t i o n  g u a r a n t e e  w i t h  r e g a rd  
to  n a t u r a l  r e s o u r c e s :

Laws and r e g u l a t i o n s  gove rn ing  th e  u se  o r  d i s p o s a l  
o f  n a t u r a l  r e s o u r c e s  s h a l l  app ly  e q u a l l y  to  a l l
p e r so n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  to  th e  
s u b j e c t  m a t t e r  and pu rpo se  to  be s e r v e d  by th e  law 
o r  r e g u l a t i o n .

The equa l  p r o t e c t i o n  g u a r a n t e e  i s  d e s ig n ed  t o  e n s u r e  t h a t  th o se  
peop le  s i t u a t e d  s im i l a r l y  w i t h  r e g a r d  t o  t h e  s u b j e c t  m a t t e r  and 
pu rpose  o f  t h e  law w i l l  be t r e a t e d  e q u a l l y  unde r  t h a t  law. 
Ke tch ikan  Gateway Borough, A laska ,  v. B r i e d , 639 P . 2d 995 (Alaska 
1981). A c l a s s i f i c a t i o n  must b e a r  "a  f a i r  and s u b s t a n t i a l  r e l a ­
t i o n s h i p  to  a l e g i t im a t e  governmen ta l  o b j e c t i v e . "  Commercial 
F i s h e r i e s  E n t ry  Commission v. Apokedak, 606 P. 2d 1255, 1264
(Alaska 1980). F i n a l l y ,  e qu a l  p r o t e c t i o n  does n o t  demand a b so ­
l u t e  p e r f e c t i o n  i n  t h e  c l a s s i f i c a t i o n  sys tem. Id .  a t  1267. As 
th e  c o u r t  n o te d  i n  Rose v .  Commercial F i s h e r i e s  E n t ry  Commission, 
647 P .2d 154, 160 (Alaska 1982):

The focus  o f  ou r  i n q u i r y  unde r  A la ska  eq u a l  p r o ­
t e c t i o n  a n a l y s i s  i s  w he th e r  t h e  l e g i s l a t i v e  
c l a s s i f i c a t i o n  i s  a r e a s o n a b l e  means t o  accomp l i sh  
a l e g i t im a t e  s t a t e  pu rpo se .
The A la ska  Supreme Court has  deve loped  a t h r e e  p a r t  

t e s t  i n  a n a ly z i n g  whe th e r  l e g i s l a t i o n  o f f e n d s  t h e  eq u a l  p r o t e c ­
t i o n  c l a u s e  o f  t h e  A la ska  C o n s t i t u t i o n .  A laska P a c i f i c  Assurance 
Co. v. Brown, 687 P. 2d 264, 269-270 (Alaska 1984). The f i r s t

1/ Depending on how t h e  te rm  " r o a d "  was used  and d e f in ed ,  
problems o f  v agueness  m igh t  a l s o  be p r e s e n t e d  by such an 
amendment.
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in q u i r y  in v o lv e s  what w e igh t  shou ld  be a f f o r d e d  th e  c o n s t i t u ­
t i o n a l  i n t e r e s t  im pa i r ed  by t h e  c h a l l e n g e d  enac tm en t .  Depending 
on th e  p r imacy o f  t h e  i n t e r e s t  in vo lv ed ,  t h e  s t a t e  w i l l  have a 
g r e a t e r  o r  l e s s e r  bu rden  i n  j u s t i f y i n g  i t s  l e g i s l a t i o n .  Next, 
th e  c o u r t  looks  a t  t h e  pu rpo se  s e rv ed  by th e  c h a l l e n g e d  s t a t u t e .  
Again, depend ing on t h e  l e v e l  o f  r ev iew  d e te rm ined ,  l e g i t im a t e  
o b j e c t i v e s  may s u f f i c e ,  o r  compe l l ing  s t a t e  i n t e r e s t s  may need  to  
be d em on s t r a ted .  F i n a l l y ,  and c l o s e l y  en tw ined  w i t h  th e  proced- 
ing  ex am ina t ion ,  th e  c o u r t  e v a l u a t e s  t h e  p a r t i c u l a r  means em­
p loyed  to  f u r t h e r  th e  p u r p o r t e d  g o a l s .  Depending on th e  l e v e l  o f  
rev iew , a s u b s t a n t i a l  r e l a t i o n s h i p  may be c o n s t i t u t i o n a l l y  ad e ­
q u a te ,  o r  c l o s e r  f i t  be tween means and ends may be r e q u i r e d .

Turn ing to  t h e  f i r s t  s t e p  i n  t h e  eq u a l  p r o t e c t i o n  a n a l ­
y s i s ,  t h e  A laska  Supreme Court  has n o te d  c h a t  commercia l f i s h i n g  
does n o t  in v o lv e  a s u s p e c t  c l a s s i f i c a t i o n  no r  a fundamen ta l  r i g h t  
so as t o  r e q u i r e  a t h e  a p p l i c a t i o n  o f  t h e  compe l l in g  s t a t e  i n t e r ­
e s t  t e s t .  Commercial F i s h e r i e s  E n t ry  Commission v .  Apokedak, 606 
P . 2d 1255, 1262 (Alaska 1980). T h e r e fo r e  i t  would seem t h a t  t h e  
o b j e c t i v e s  o f  t h i s  b i l l ,  a l s o  r e l a t i n g  to  h a r v e s t i n g  o f  r e ­
s o u r c e s ,  must be examined to  se e  i f  th ey  a r e  l e g i t im a t e ,  and th e  
means employed t o  f u r t h e r  th o s e  o b j e c t i v e s  must b e a r  a s u b s t a n ­
t i a l  r e l a t i o n s h i p  to  t h e  ends.

D e f in in g  " s u b s i s t e n c e  u s e s "  and " r u r a l  a r e a "  b e a r s  a 
f a i r  and s u b s t a n t i a l  r e l a t i o n s h i p  to  a l e g i t im a t e  governmen ta l  
o b j e c t i v e ,  as  r e q u i r e d  by t h e  equa l  p r o t e c t i o n  t e s t .  Id .  a t  
1264. S t a t e  v. Tanana V a l le y  Spo r tsmen’s A s s o c i a t i o n ,  I n c . , 583 
P. 2d 857T̂  859-860 n.18 (Alaska 1978), acknowledged t h e  c r i t i c a l  
impo r tance  i n  A laska  o f  p r e s e r v i n g  and p r o t e c t i n g  s u b s i s t e n c e  
u s e s ,  and in  Kenai P e n i n s u l a  F i she rm an 's  Coope ra t iv e  A s s o c i a t i o n  
v. S t a t e , 628 P . 2d 897, 903 (Alaska 1981), t h e  c o u r t  n o t e d  t h a t  
th e  s t a t e  s u b s i s t e n c e  s t a t u t e s  a d d re s s e d  t h a t  im po r t a n t  i s s u e  on 
a s t a t ew id e  b a s i s .

Your r e q u e s t  r e g a r d i n g  t h e  eq u a l  p r o t e c t i o n  r a m i f i c a ­
t i o n s  o f  t h e  a d d i t i o n  o f  " r o a d  connec ted "  as an e x c l u s i o n a r y  com­
ponen t o f  t h e  d e f i n i t i o n  o f  " r u r a l  a r e a "  i n  th e  p ropo sed  commit­
t e e  s u b s t i t u t e  i n  p a r t  r e l a t e s  to  t h e  d e f i n i t i o n  o f  " r u r a l "  
.^d^pted by t h e  j o i n t  Boards o f  F i s h e r i e s  and Game i n  1982 as 5 
AAC 99.020. The bo a rd s  d e f i n e d  " r u r a l "  t o  mean:

o u t s i d e  th e  ro ad  connec ted  a r e a  o f  a borough, mu­
n i c i p a l i t y ,  o r  o t h e r  community w i t h  a p o p u l a t i o n  
o f  7000 o r  more, as d e te rm ined  by t h e  A laska  De­
p a r tm en t  o f  Community and Reg iona l A f f a i r s .

Th is  d e f i n i t i o n  was n e v e r  implemented, and a y e a r  a f t e r  i t  was
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adop ted ,  t h e  bo a rd s  r e p e a l e d  i t ,  ba sed  on th e  adv ic e  o f  t h e  De­
p a r tm en t  o f  Law t h a t  i t  appea red  to  v i o l a t e  eq u a l  p r o t e c t i o n .  
In fo rm a t io n  p r o v id e d  by th e  Department o f  F i s h  and Game had 
i n d i c a t e d  t h a t  t h e  f a c t o r s  employed i n  t h e  d e f i n i t i o n  d id  n o t  
c o r r e l a t e  th ro ughou t  t h e  s t a t e  t o  d i f f e r e n c e s  i n  u s e  p a t t e r n s  o f  
and r e l i a n c e  on f i s h  and game r e s o u r c e s  by v a r i o u s  communit ies 
and a r e a s .  2/

A f t e r  r e c e i v i n g  your r e q u e s t  f o r  an a n a l y s i s  o f  
p o s s i b l e  consequences  a s s o c i a t e d  w i t h  t h e  u se  o f  " r o a d  con­
n e c t e d , "  I d i s c u s s e d  w i t h  th e  Department o f  F i s h  and Game 
a v a i l a b l e  i n f o rm a t i o n  on th e  c o r r e l a t i o n  o f  ro ad  connec ted n e s s  t o  
th e  u se  o f  f i s h  and game. I f  a c o r r e l a t i o n  cou ld  be shown, th en  
p resumably i n  g e n e r a l  t h e  u se  o f  th e  te rm  i n  th e  d e f i n i t i o n  would 
r e s u l t  i n  s im i l a r  t r e a tm e n t  f o r  i n d i v i d u a l s  s i t u a t e d  s im i l a r l y  
w i t h  r e g a r d  to  t h e  u s e  o f  f i s h  and game. On t h e  o t h e r  hand, 
f a i l i n g  a c o r r e l a t i o n ,  e qu a l  p r o t e c t i o n  problems a r e  v e r y  l i k e l y .

The d ep a r tm en t  d a t a  i l l u s t r a t e  t h a t  some communit ies  
connec ted  by ro ad  to  ma jo r  A laskan  c i t i e s  have h u n t i n g  and f i s h ­
ing  p a t t e r n s  and r e l i a n c e  upon f i s h  and game which a r e  s im i l a r  to  
th o s e  i n  sm a l l ,  remote  communit ies o f f  th e  r o ad  sys tem . For 
example, t h e  Board o f  F i s h e r i e s  a p p l i e d  t h e  e i g h t  c r i t e r i a  con­
t a i n e d  i n  5 AAC 9'9.010 and d e te rm ined  t h a t  t h e  Copper R iv e r  b a s i n  
a r e a  and c e r t a i n  uppe r  Tanana communit ies q u a l i f i e d  as  b e ing  
e l i g i b l e  f o r  s u b s i s t e n c e  u se s  o f  Copper R ive r  salmon. (The 
Depar tment o f  t;;he I n t e r i o r  had c e r t i f i e d  t h a t  t h e  method f o r  
i d e n t i f y i n g  e l i g i b l e  r u r a l  communit ies and a r e a s  c o n t a in e d  i n  5 
AAC 99.010 complied  w i t h  th e  r e q u i r em en t s  o f  t h e  A laska  N a t io n a l  
I n t e r e s t  Lands C on se rv a t io n  Act, T i t l e  8.) The Department o f  
F i s h  and Game had p ro v id ed  in f o rm a t io n  to  t h e  b o a rd  on th e  u se s  
o f  f i s h  and game i n  th o s e  a r e a s .  The boa rd  d e te rm ined ,  b a sed  in  
p a r t  on t h a t  d a t a ,  t h a t  th e  Copper R iv e r  b a s i n  q u a l i f i e d ,  which 
encompassed r o a d  connec ted  a r e a s ,  3/ and t h a t  some road  
connec ted  uppe r  Tanana communit ies q u a l i f i e d ,  i n c l u d i n g  T e t l i n ,

2/ Wolfe, Dr. Robe r t  J .  and L inda J .  E l l a n n a ,  e t  a l . , Mar. 1983, 
Resource  Use and Socioeconomic Systems: Case S tu d i e s  o f  F i s h in g
and Hun ting  i n  A la skan  Communities, T e c h n ic a l  Pape r  no. 61, 
D iv i s i o n  o f  S u b s i s t e n c e ,  A laska  Department o f  F i s h  and Game.
3/ I n fo rm a t i o n  on t h i s  a r e a  was p ro v id ed  to  th e  b o a rd s  i n
T e c h n i c a l  Pape r  107, D iv i s i o n  o f  S u b s i s t e n c e ,  Department o f  F i sh  
and Game.
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Northway, T an ac ro s s ,  Tok, 4/ and Dot Lake. 5/ A l l  t h e s e
communit ies a r e  " r o a d  c o n n e c t e d , "  and th e  boa rd^ s  a s s e s sm en t  of 
th e  u se s  o f  f i s h  and game i n  th o s e  communit ies unde r  s t a n d a rd s  
which were c o n s i s t e n t  w i t h  ANILCA conc luded  t h a t  t h e y  were 
e l i g i b l e  f o r  s u b s i s t e n c e  u s e s .

There a r e  o t h e r  communit ies i n  t h e  s t a t e  which a r e  con­
n e c t e d  by t h e  s t a t e ' s  ro ad  system, abou t which r e s e a r c h  conduc ted  
by th e  Depar tment o f  F i s h  and Game i n d i c a t e s  t h a t  th e y  a re  
s im i l a r l y  s i t u a t e d  t o  o t h e r  communit ies n o t  on th e  ro ad  system 
w i th  r e g a r d  to  use  p a t t e r n s  o f  and r e l i a n c e  upon f i s n  and game 
r e s o u r c e s .  For example, t h e  community o f  Klukwan i s  d i s c u s s e d  in  
T e ch n ic a l  Pape r s  69 and 95, D iv i s i o n  o f  S u b s i s t e n c e ,  Department 
o f  F i sh  and Game, and t h e  community o f  Minto, r o ad  connec ted  and 
r e l a t i v e l y  c l o s e  to  F a i r b a n k s ,  i s  cov e re d  by T e c h n ic a l  Paper  122, 
D iv i s i o n  o f  S u b s i s t e n c e ,  Depar tment o f  F i s h  and Game.

I t  a pp ea r s  from t h e s e  examples t h a t  r o ad  c onnec tedn e s s  
i n  i t s e l f  does n o t  mean t h a t  r e s i d e n t s  o f  c e r t a i n  communit ies  o r  
a r e a s  a r e  d i f f e r e n t l y  s i t u a t e d  w i t h  r e s p e c t  t o  t h e  u se  o f  f i s h  
and game. T h e r e f o r e ,  t o  i n s e r t  " r o a d  connec ted "  as  an e x c l u ­
s i o n a r y  f a c t o r  i n  t h e  d e f i n i t i o n  o f  a " r u r a l  a r e a "  i n  which 
r e s i d e n t s  would be e l i g i b l e  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  uses  
cou ld  be v u l n e r a b l e  t o  an e q u a l  p r o t e c t i o n  c h a l l e n g e .  Of cou rs e ,  
i n  a p a r t i c u l a r  f a c t  s i t u a t i o n ,  t h e  b o a rd s  m igh t conc lude  t h a t  
ro ad s  were one f a c t o r  which c o n t r i b u t e d  to  d i f f e r e n t  p a t t e r n s  of 
u se  of  f i s h  and game r e s o u r c e s ,  b u t  as th e  examples above i l l u s ­
t r a t e ,  such a f a c t u a l l y  s p e c i f i c  d e t e rm in a t i o n  c ou ld  n o t  be 
g e n e r a l i z e d  t o  t h e  e n t i r e  s t a t e .

I t  a p p e a r s ,  t h e r e f o r e ,  i n  answer t o  you r  q u e s t i o n ,  t h a t  
i n s e r t i n g  " r o a d  co nnec ted "  as  an e x c l u s i o n a r y  component i n  the

4V I n fo rm a t i o n  on T e t l i n ,  Northway, T anac ro s s ,  and Tok was 
p ro v id ed  t o  t h e  b o a rd  i n  T e c h n ic a l  Paper  115, D iv i s i o n  of 
S u b s i s t e n c e ,  Department o f  F i s h  and Game.
5/ I n fo rm a t i o n  on Dot Lake was p ro v id e d  to  t h e  boa rd  in  
T e c h n i c a l  Pape r  19, D i v i s i o n  o f  S u b s i s t e n c e ,  Depar tment o f  F i sh  
and Game, and i n  T e c h n ic a l  Paper  61, D iv i s i o n  o f  S u b s i s t e n c e ,  
Department o f  F i s h  and Game, which compared c a s e  s t u d i e s  o f  a 
number o f  com m un i t i e s , and found t h a t  t h e  h u n t i n g  and f i s h i n g  
p a t t e r n s  o f  r e s i d e n t s  o f  Dot Lake were s i m i l i a r  to  th e  h un t in g  
and f i s h i n g  p a t t e r n s  found i n  sm a l l  communit ies o f f  o f  t h e  road  
system.
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d e f i n i t i o n  o f  " r u r a l  a r e a "  i n  th e  p roposed  SCS CSHB 288 (res) 
would pose s i g n i f i c a n t  e q u a l  p r o t e c t i o n  p rob lems.

S i n c e r e l y ,
HAROLD M. BROWN 
ATTORNEY GENERAL

B y ;
L a r r i  I r e n e  Sp eng le r  

A s s i s t a n t  A t t o rn e y  Gene ra l
LIS : m
cc: Don C o l l in sw o r t h

Jim Ayers 
Art P e t e r s o n
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I.’e: Zcua l p r o t e c t i o n  and t h e  
e s r i n i t i o n  o f  s u b s i s t e n c e  
uses  in  f'SZ.3 238 ( ju d i c i a r v )  
AG P i l e s  366-375-85 ana 
377-176-35

Dear P eo r e s e r .n a t iv e  Sur.d:
i. \3u have a sh ed  f o r  an a n a l y s i s  unde r  e qu a l  p r o t e c t i o n  

p r i n c i p l e s  c_: t h e  a e f i n i t i c n  o f  s u b s i s t e n c e  u se s  c o n t a i n e d  in 
CSF3 238 ( ju d i c i a r y )  , an a c t  r e l a t i n g  t o  t h e  t a k i n g  o f  f i s h  anc. 
game f o r  s u b s i s t e n c e  ana p e r s o n a l  u se .  The c l a s s i f i c a t i o n  c f  
th o s e  e l i g i b l e  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  h un t in g  and f i s h i n g  
under  t h a  b i l l  i s  s u p p o r t e d  by i n f o rm a t i o n  about, t h e  d i f f e r e n t  
ways A laskans use  f i s h  and game, and would be d e f e n s i b l e  a g a i n s t  
an e qu a l  p r o t e c t i o n  c h a l l e n g e .  (See th e  a t t a c h e d  A p r i l  23,~1985, 
memorandum to  ne f r o n  Don Vi. C o l l i n sw o r t h ,  Commissioner o f  F i s h  
and Cane.)

The b i l l  d e f i n e s  " s u b s i s t e n c e  u s e s "  as  th e  "cu s tomary  
and t r a d i t i o n a l  noncommerc ia l  u se s  o f  w i l d ,  r enewab le  r e s o u r c e s  
by a r e s i d e n t  d om ic i l e d  i n  a r u r a l  a r e a  o f  t h e  s t a t e "  f o r  c e r t a i n  
s p e c i f i e d  p u rp o s e s .  F u r t h e r ,  t h e  b i l l  d e f i n e s  " r u r a l  a r e a "  as

a community o r  a r e a  o f  th e  s t a t e  i n  which th e  t a k ­
in g  o f  f i s h  o r  w i l d l i f e  f o r  p e r s o n a l  o r  f am i ly  
consumpt ion  i s  a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  th e  
economy o f  t h e  community o r  a r e a . . . .

These d e f i n i t i o n s ,  th en ,  e s t a b l i s h  a c l a s s  o f  p eop le  e l i g i b l e  t c  
p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  and f i s h i n g ,  which unce r  
AS 16.05.251(b) and 255(b) must be a u t h o r i s e d  by th e  Boards o f  F i s h e r i e s  and Game u n l e s s  s u s t a i n e d  y i e l d  w ou ld 'b e  j e o p a r d i t e a . 
ana must be g iv e n  a p r i o r i t y  i f  r e s t r i c t i o n s  a r e  r e q u i r e d .

u i s  c u s
The s t a t e  e q u a l  p r o t e c t i o n  t e s t  g e n e r a l l y  has been 

s e e  in. c o nne c t io n  w i t h  a r t i c l e  I ,  s e c t i o n  1 of' th e  A laska
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C o n s t i t u t i o n . " h i e h  p ro v id e s  i n  0 a r t  :huu " a l l  pe rson s  a r c  s e n t ,  
s r d  a r e  e n u i r . e e  to  e c u a l  r i g h t s . I : :  a d d i t i o n .  a r t i c l e  7 I I I , 
s e c t i o n  17, i s  i n  e s s e n c e  an equa l  p r o t e c t i o n  g u a r a n t e e  w i th  
r e g a r d  uc n a t u r a l  r e s o u r c e s :

Lavs end r e g u l a t i o n s  goverr . inn t h e  use  c r  -disposal 
o f  n a t u r a l  r e s o u r c e s  s h a l l  .-ppiy e q u a l l y  r.r a l l  
p e r so n s  s i m i l a r ! * '  s i t u a t e d  w i t h  r e f e r e n c e  to the 
s u b j e c t  m a t t e r  and pu rpo se  to  be s e r v e o  by th e  lav;
c r  r e g u . a t i c n .
The e c u a l  p r o t e c t i o n  g u a ran t e e  i s  d e s ig n e e  to en su re  

t h a t  t h o s e  s i t u a t e d  s im i l a r l y  w i th  re ra rc .  to  th e  "sub jec t  n a t t e r  
ncl p u rpo se  o f  a law w i l l  be t r e a t  a n  e c u a l l v  unde r  t h a t  la:;. 

K e tch ik an  Gateway ‘f o r o m h . A laska v. F r e e d . -.29 P. 2d 995 (Alaska 
1931). 71 c i a s s  a t  t e a t  ion  must r e a r  a f a i r  a r c  s u b s t a n t i a l
r e l a t i o n s h i p  to  a l e g i t im a t e  governmen ta l  o b j e c t i v e . :| Commercial 
F i s h e r i e s  En t rv  Commission v. .'moh.scsk. 605 P. 2d 1255, TUTT
(Alaska 1980) . F i n a l l y ,  e c u a i  o r c t e c t t t n  Joes  riot demand ab so ­
l u t e  p e r f e c t i o n  i n  t h e  c l a c s i r i c a t i o n  system. Td . a t  1207. As 
th e  c o u r t  n o te u  i n  Rose v .  Commercial F i s h e r i e s  iTntrv Commission. 
647 ?.2d 134, 160 (Alaska i932):

The fo cu s  o f  ou r  i n q u i r y  under  A laska  eoua l  p r o ­
t e c t i o n  a n a l y s i s  i s  whe th e r  th e  l e g i s l a t i v e  c l a s ­
s i f i c a t i o n  i s  a r e a s o n a b l e  means tc  a ccomp l i sh  a 
l e g i t im a t e  s t a t e  pu rpose .
The A la ska  Supreme Court has deve loped  a t h r e e  p a r t  

t e s t  i n  a n a ly z i n g  'whether l e g i s l a t i o n  o f f e n d s  th e  equa l  p r o t e c ­
t i o n  c l a u s e  o f  t h e  A la ska  C o n s t i t u t i o n .  A la ska  P a c i f i c  Assurance 
Co. v. Brown, 687 P . 2d 264, 269 - 270 (Alasica 1984). The f i r s t  
i n q u i r y  i n v o lv e s  what w e igh t  shou ld  be a f f o r d e d  th e  c o n s t i t u t i o n ­
a l  i n t e r e s t  im pa i r ed  by th e  c h a l l e n g e d  enac tm en t .  Depending on 
th e  p r imacy  o f  t h e  i n t e r e s t  in vo lv ed ,  th e  s t a t e  w i l l  have a 
g r e a t e r  c r  l e s s e r  bu rd en  i n  j u s t i f y i n g  i t s  l e g i s l a t i o n .  Dent, 
th e  c o u r t  looks  a t  th e  pu rpo se s  s e rv ed  by th e  c h a l l e n g e d  s t a t u t e .  
Again, depend ing  on t h e  l e v e l  o f  r e v iew  de te rm ined ,  l e g i t im a t e  
o b j e c t i v e s  may s u f f i c e ,  o r  compe l l ing  s t a t e  i n t e r e s t  may neect to  
be d em on s t r a te d .  F i n a l l y ,  and c l o s e l y  en tw ined  -with th e  p r e c e d ­
ing  ex am in a t io n ,  t h e  c o u r t  e v a l u a t e s  th e  p a r t i c u l a r  means em­
p loyed  to  f u r t h e r  t h e  p u r p o r t e d  g o a l s .  Depending on th e  l e v e l  o f
rev iew ,  a s u c s t a n t i a l  r e l a t i o n s h i p  may be c o n s t i t u t i o n a l ! ” 
ad equa te ,  o r  a c l o s e r  f i t  between means and ends may be r e q u i r e d ’.

T um in e  to  th e  f i r s t  s t e p  i n  th e  e qu a l  p r o t e c t i o n
a n a l y s i s ,  c he A la sk a  Supreme Court has n o te d  c h a t  commercial 
f i s h i n g  does n o t  i n v o l v e  a s u sp e c t  c l a s s i f i c a t i o n  nor a
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fundamen ta l  r i g h t  c.r as to  r e q u i r e  t h e  a p p l i c a t i o n  o f  t h e  compel­
l i n g  s t a t s  i n t e r e s t  t e s t .  Cc.rrr.arr.iei F i s h e r i e s  Jv . t r "  Commission 
v. Aookecak, 6% ?.2d 12557 _2c2 \T~aI7ca 0) . -herazote i t
" o u i c  seem ch a t  t h e  o b j e c t i v e s  o f  t h i s  b i l l ,  a l s o  r e l a t i n g  to 
h a r v e s t i n g  o f  r e s c u r c a s ,  r u s t  be examined to  see  i f  th e y  a re  
l e g i t i m a t e , and th e  r.eans employee to  f u r t r . a r  t h o s e  o b j e c t i v e s  
r .us t b e a r  a s u b s t a n t i a l  r e l a t i o n s h i p  to th e  ends.

D e f in in g  " s u b s i s t e n c e  u s e s "  and " r u r a l  a r e a "  b e a r s  a 
f a i r  and s u b s t a n t i a l  r e l a t i o n s h i p  to  a l e g i t im a t e  governmen ta l  
o b j e c t i v e ,  as r e c u i r e d  by th e  e cu a l  p r o t e c t i o n  t e s t .  Commercial 
F i s h e r i e s  Entr- Commission ”T. Aoohedal:, 30c ?.2c 1255, 12 cm
(Aiasha i9c0) . The r i r . c in g s  In  s e c t :  on .1 o f  th e  b i l l  i n d i c a t e  
t h a t  i t s  pu rpose  i s  t o  p r o t e c t  " t h e  t a k i n g  o f  F i sh  s t o c k s  and 
game p o p u l a t i o n s  f o r  p e r s o n a l  one f am i ly  consumpt ion and r e l a t e d  
u s e s "  which th e  l e g i s l a t u r e  f i r .e s  i s

e s s e n t i a l  to  th e  h e a l t h ,  s a f e t y ,  c.r.d g e n e r a l  wei- 
t a r s  o t  A la skans  domicilec. i n  r u r a l  a r e a s  c r  r u r a l  
communit ies i n  which the t a k i n g  o f  f i s h  and game 
f o r  such u se s  i s  a s i g n i f i c a n t  p a r t  o f  th e  economy 
o f  the  community o r  a r e a . . . .

(Emphasis a d d e d . ) Th is  i s  c e r t a i n l v  a l o c i t i r a t e  governmen ta l  
o b j e c t i v e .  S t a t e  y. Tanana Valin'- C n o r r s r e n 1 s A s s o c i a t i o n .  I n c . , 
583 F.2a 85"£~ a 5 9 - b o o nTTc (Aiasua 15 76) , acnncwieugca tn e  
c r i t i c a l  impo r tance  i n  A laska  o f  p r e s e r v i n g  and p r o t e c t i n g  
s u b s i s t e n c e  u s e s ,  and in  Ker.ai P e n in su la  F i she rm an 's  Coope ra t iv e  
A s s o c i a t i o n  v. S t a t e , 628 P . 2d 897, 903 (Alasica 1981), th e  c o u r t  
n o t e a  t h a t  t h e  s t a t e  s u b s i s t e n c e  s t a t u t e s  a d d re s s e d  t h a t  impor­
t a n t  i s s u e  on a s t a t e w id e  b a s i s .

A f t e r  r e c e i v i n g  your  r e q u e s t  f o r  an equ a l  p r o t e c t i o n  
a n a l y s i s ,  I  a sked  th e  A la ska  Department o f  F i s h  and Game f o r  an
e v a l u a t i o n  o f  t h e  d e f i n i t i o n  o i  " r u r a l  a r e a "  c o n t a i n e d  i n  th e
b i l l  and an a s s e s sm en t  o f  whe the r  th e  d a t a  a v a i l a b l e  to  the
depa r tm en t  i n d i c a t e s  t h a t  f i s h  and game have a d i f f e r e n t  r o l e  in  
the l i v e s  o f  p eop le  i n  r u r a l  a r e a s  as d e f i n e d  by th e  b i l l ,  
compared to  t h e  r o l e  o c cu p i e d  i n  th e  l i v e s  o f  e t h e r  A la sk an s .

The a t t a c h e d  A p r i l  23, 1985, memorandum to  me from Don 
U. C o l l i n sw o r t h ,  Commissioner o f  F i s h  and Game, i n d i c a t e s  t h a t  
the d a t a  a v a i l a b l e  s u p p o r t  t h e  d e f i n i t i o n s  and th e  c l a s s i f i c a ­
t i o n s  which t h e  b i l l  would e s t a b l i s h .  I t  compares th e  r o l e s  f i s h  
and game p la y  in  r u r a l  a r e a s ,  as d e f i n e d  by th e  b i l l ,  to the
f u n c t i o n  o f  t h o s e  r e s o u r c e s  i n  n o n- ru r a i  a r e a s ,  and n o t e s  a 
number o f  g e n e r a l  d i f f e r e n c e s .
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Vase employment.
Casn income.
c o s t  c t  tooGs ana s e r v i c e s .
V a r i e t y  o f  f i s h  and w i l d l i f e  s p e c i e s  used. 
The s e a s o n a l  c c l e  of economic a c t i v i t y .
p a r t i c i p a t i o n  in  h u r t i n g  and f i s h i n g  o r 
r e s o u r c e s .

i in s  wiie.

H a rv e s t  l e v e l s .
Values a s s o c i a t e d  w i th  t h e  use  o f  f i s h  and tame.
T7p.ere h u n t in g  &r.c f i s h i n g  o c cu r .
S ha r ing  and exchange of  f i s h  and game.

A f t e r  d e t a i l i n g  t h e s e  g en e ra l  compar isons ,  the  memoran­
dum con c lu d e s  t h a t  p eop le  l i v i n g  in  r u r a l  a r e a s  and r u r a l  commu­
n i t i e s  a s  d e f i n e d  i n  th e  b i l l  "have i n  g e n e r a l  a v e ry  d i f f e r e n c  
r e l a t i o n s h i p  to  f i s h  and game r e s o u r c e s  th an  peop le  l i v i n g  in  
o th e r  p a r t s  o f  A l a s k a . "  */

*/ One o f  th e  so u r c e s  o f  in f o rm a t io n  e v a l u a t e d  by t h e  d epa r tmen t  
i s  T e c h n i c a l  Paper Ho. 61 o f  the  Alaska Department o f  F i s h  and 
Game, D i v i s i o n  o f  S u b s i s t e n c e ,  T echn ica l  Pape r  S e r i e s ,  Resource 
Vse and Socioeconomic Systems: Case S t u d i e s  o f  F i s h i n g  ana
mincing i n  A laskan u cm m un i t i e s , compiled by Dr. Rober t  j . J o l i e  
ar.a Dr. L inda  J . L l l a n n a  m  Larch  1983. Tha t pape r  examined case  
s t u d i e s  o f  s i x t e e n  communit ies ,  and th en  compared, c o n t r a s t e d ,  
and a n a ly z e d  th e  i n f o rm a t i o n  d e r iv ed  from each  s tudy  to  r e a ch  
c e r t a i n  c o n c lu s i o n s  abou t  th e  soc ioeconom ic systems p r e s e n t .  
That emerges i s  an u n d e r s t a n d in g  o f  th e  im po r tan c e  o f  th e  s o c i o ­
economic sy s tem  o f  an a r e a  to  a l l  the i n d i v i d u a l s  l i v i n g  t h e r e .



7.-2 A laska  i  up retie Court has uek rcv iedga ' l  th e  v a s t  
u i f f a r e r . c o s  **hich e x i s t  between r u r a  L communit ies o r  a r e a s  and 
o rd e r  p a r r s  o f  l a s k a . In  A lvaradc 7r a r e . -̂ 36 ?.2d 291. 39d
(Alaska 1571), she c.'.urt c . iccussec  t h e s e  u ,..:rerer.ceG in  r a m s  of 
th e  u s u a l  conven iences  a v a i l a b l e ,  rhe d e g r e e  o f  modern f a c i l i t i e s  
such as r u n n i r . 2 ' r a r e r ,  rhe auricer o f  ro ad s  . a v a i l a b l e  u rnnspo r tc-  
r i c n .  r h e  e a se  and f r a q u e n c1' o f  a c c e s s ,  rh e  l e v e l  o f  I n d u s r r " , 
rhe ty p e  and r e g u l a r i t y  o f  employment, rhe  im po r tance  of ra sn  
ir.ccme to  th e  c o m u r i r y .  and the d e g r e e  o f  i n t e r a c t i o n  and 
dependence among r e s i d e n t s .* j

I t  has beer, s u g g e s t e d  t h a t  t h e r e  may be some i r .c iv idu- 
a l s  who do n o t  l i v e  i n  r u r a l  a r e a s  and r u r a l  communit ies which

and th e  r e l a t i o n s h i p  o f  th e  system to  f i s h  sr.c w i l d l i f e  r e ­
s o u r c e s .  The r e p o r t  d em on s t r a t e s  t h a t  communit ies  ana a r e a s  w i th  
s u b s i s t e n c e- b a s e d  soc ioeconom ic  systems show a much h i g h e r  uegree
of r e l i a n c e  on f i s h  and game r e s o u r c e s  chan dc o t h e r  sccio-
eccr.cmic sy s tems,  ba sed  p redom inan t ly  on m anu fa c tu r in g ,  t r a c e ,  
government, f i n a n c e ,  c r  d e f e n s e ,  f o r  example. The pape r
c o n c l u d e s :

.Alaska i s  c h a r a c t e r i s e d  by a d i v e r s i t y  of s o c i o ­
economic sys tems and p a t t e r n s  o f  r e s o u r c e  u se .
Cur u n d e r s t a n d in g  o f  th e s e  con tempo ra ry  systems i s  
j u s t  b e g in n in g .  Resea rch  l i k e  t h e s e  c a se  s t u d i e s  
c o n t r i b u t e s  i n f o rm a t i o n  on t h e  r o l e  o f  f i s h i n g  and 
h u n t i n g  in  t h e  d i v e r s e  soc ioeconomic systems of 
t h e  S t a t e .  I t  seems c l e a r  t h a t  t h e  economic and 
s o c i a l  s t a b i l i t y  o f  many communit ies depend upon 
a c c e s s  to  ar.d u t i l i z a t i o n  of  renewab le  f i s h  and 
w i l d l i f e  r e s o u r c e s .  D i s r u p t i o n s  o f  th e  r e l a t i o n ­
s h ip s  be tween t h e  community and t h e  r e s o u r c e  base  
nay a f f e c t  t h e  v i a b i l i t y  o f  t h e s e  ways o f  l i f e .

Id .  a t  274.



w i n  oa i d e n t i t i e s  unde r  rhe  d e f i n i t i o n  i n  rhe  b i l l  who have a 
somewhat s im i l a r  r e l a t i o n s h i p  to  th e  r e s o u r c e  as i n d i v i d u a l s  
l i v i n g  ir. t h o s e  a r e a s  ar.a communit ies,  Zvcu i t  t h a t  i s  th e  case ,  
s p e c i f i c  a s s e r t i c r . s  abcuc p a r t i c u l a r  i n d i v i d u a l s  a r e  n e t  c e t nr- 
m in a t iv e  i n  an equa l  p ro t e c t i o n ,  a n a l y s i s .  As r c t e d  by t h e  A laska 
Suoreme Court in. Rose ” , •lommercaci - i s h e r i n s  I n c rv  Commission. 
647 P. 2d 154, I t 2 uTTaTica TnTTJ) ' co r e c u a r a  a r s a s o n a o i e  nexus 
be tween l e g i s l a t i v e  means and ends i s  r.oc to  demand p e r f e c t i o n  m  
c l a s s i f i c a t i o n . "  S im i l a r l y ,  Commercial F i s h e r i e s  d n t r v  Comr..i.~- 
s ion, v . Ate he d a k , ;06 ?. 2d 1255, 1267 (Alaska iStC) , n o t e s  m a t
e c u a l  p r o t e c t i o n  does n o t  demand a b s o l u t e  r e r f a c t i o n  in  a c l a s s ­
i f i c a t i o n  system. Thus, i t  would be r e a s o n a b l e  f o r  p a r t i c i p a n t s  
i n  r u r a l  a r e a s  as d e f i n e d  in. th e  b i l l  to  be e l i g i b l e  to  p a r t i c i ­
p a t e  i n  s u b s i s t e n c e  u s e s ,  no m a t t e r  what n p a r t i c u l a r  p e r s o n ' s  
p e r s o n a l  s t a t i s t i c s  may be, f o r  i t  would be th e  r e l i a n c e  o f  the  
economic sys tem o f  t h e  a r e a  o r  community upon th e  p e r s o n a l  ana 
f am i ly  consumption  o f  f i s h  and game r e s o u r c e s  t h a t  would be 
r e l e v a n t .

I t  has a l s o  been s u gg e s te d  t h a t  th e  l e g i s l a t u r e  cou ld  
deve lop  a l i s t  o f  communit ies ana a r e a s  e i t h e r  i n c l u d e d  c r  
exc luded  from e l i g i b i l i t y  f o r  s u b s i s t e n c e  u s e s .  The advan tage  
o f  d e l e g a t i n g  to  th e  bo a rd s  th e  a u t h o r i t y  to  i d e n t i f y  r u r a l  a r e a s  
and r u r a l  communit ies and to  a u t h o r i z e  cus tomary  and t r a d i t i o n a l  
u se s  of f i s h  and game f o r  t h e  r e s i d e n t s  f o r  th o s e  communit ies and 
a r e a s  i s  t h a t  m o d i f i c a t i o n s  can be mace r e l a t i v e l y  soon a f t e r  
a v a i l a b l e  d a t a  shews t h e  n e c e s s i t y .  For example, i f  a community 
i n i t i a l l y  i d e n t i f i e d  as a r u r a l  community grew s u b s t a n t i a l l y ,  
h u n t in g  and f i s h i n g  f o r  p e r s o n a l  o r  f am i ly  consumption may no 
lo n g e r  be a s i g n i f i c a n t  component o f  th e  economy o f  th e  commun­
i t y .  The boa rd  cou ld  r e spond  to  t h a t  new in f o rm a t i o n  by n o d i f 3/- 
ing  th e  a p p r o p r i a t e  r e g u l a t i o n s .  On t h e  o t h e r  hand, i f  A m  
community were c o n t a i n e d  on a l i s t  i n  t h e  s t a t u t e ,  s u b s i s t e n c e  
u s e s  would have to  be c o n t in u e d  to  be a u t h o r i z e d .  F u r t h e r ,  
a l l ow in g  t h e  boa rd s  t o  app ly  t h e  law on an a r e a  by a r e a  and 
community by community b a s i s  w i l l  i n s u r e  t h a t  th e  e v a l u a t i o n s  
w i l l  be ba sed  on i n f o rm a t i o n  as i t  i s  a v a i l a b l e .  I n fo rm a t i o n  may 
no t  p r e s e n t l y  be a v a i l a b l e  f o r  some communit ies,  and i t  would be 
d i f f i c u l t  a t  t h i s  p o i n t  and t ime f o r  th e  l e g i s l a t u r e  to  deve lop  a 
comprehens ive l i s t  which would t r e a t  s im i l a r l y  s i t u a t e d  i n d i ­
v i d u a l s  th e  sane .

S im i l a r l y ,  t h e r e  c ou ld  be e c u a l  p r o t e c t i o n  problems In 
a n o th e r  s u gg e s te d  app ro ach ,  c e f i n i n g  " r u r a l "  by th e  u se  o f  an 
a r b i t r a r i l y  s e l e c t e d  p o p u l a t i o n  l e v e l ,  u n l e s s  t h a t  l e v e l  were 
shown to  c o r r e l a t e  to  d i f f e r e n c e s  i n  the  use  o f  f i s h  and game f o r  
p e r s o n a l  and f am i ly  conswr.Dtion. Those problems a r e  a l s o  avo ided  
by th e  d e l e g a t i o n  i n  the  b i l l  to  th e  boa rd s  co i d e n t i f y  r u r a l
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a r e a s  sr. sr. area, cy area, a r c  community :y community o a s i s .
Under t h e  b i l l ,  A la skans  who do n o t  l i v e  i n  r u r a l  a r e a s  

o r  r u r a l  communit ies i n  r h e  s t a t e  "ir.  which rhe t a k i n g  o f  r i c h  o r  
w i l d l i f e  f o r  p e r s o n a l  o r  f am i ly  co r .suno t ion  i s  a s i g n i f i c a n t  
c h a r a c t e r i s t i c  o f  rhe  eccr.cn" o f  th e  community or  a r e a "  a r e . n e t  
p r a c lu d e a  from h a r v e s t i n g  r i c h  m a  game. For example, th e  
p e r s o n a l  use  f i s h i n g  c a t e g o r y  which CSIiB 2"C ( ju d i c i a r y )  would 
e s t a b l i s h  i n  s t a t u t e  would p ro v id e  an o p p o r t u n i t y  f o r  A laskans to 
h a r v e s t  f i s h  by e f f i c i e n t  methods such as g i l l  o r  d ip  n e t ,  s e in e ,  
f i s h  wheel, o r  long l i n e .  T. .Tier e v e r  th e  hoard  o f  F i s h e r i e s  
e v a l u a t e s  t h e  t h e  uses  o f  ar. a r e a  o r  community, i f  i t  a e t e  m i n e s  
t h a t  th e  u se s  a r e  n o t  cu s tomary  and t r a d i t i o n a l  u s e s  by r e s i d e n t s  
" d om ic i l e d  i n  a r u r a l  a r e a  o f  th e  s t a t e , "  th e  boa rd  cou ld  a u t h o r ­
i z e  p e r s o n a l  u se  f i s h i n g  i n s t e a d  of  s u b s i s t e n c e  f i s h i n g .

In  c o n c lu s i o n ,  t h e  d e f i n i t i o n s  of  " s u b s i s t e n c e  u s e s "  
and " r u r a l  a r e a "  c o n t a i n e d  in  CS'.iB 113 ( ju u i c i a r v )  e s t a b l i s h  a 
c l a s s i f i c a t i o n  o f  A la skan s  e l i g i b l e  f o r  s u b s i s t e n c e  h u n t i n g  and 
f i s h i n g  which i s  s u p p o r t e d  by a v a i l a b l e  d a t a ,  ana which would be 
d e f e n s i b l e  a g a i n s t  an e q u a l  p r o t e c t i o n  c h a l l e n g e .  Tha in f o rm a ­
t i o n  d em on s t r a t in g  t h a t  t h e  d i s t i n c t i o n  i s  a r e a s o n a b l e  one, 
r e l a t e a  to  d i f f e r e n c e s  in  th e  s i t u a t i o n s  o f  A laskans l i v i n g  i n  
th o s e  d i f f e r e n t  a r e a s  and communit ies i s  summarized i n  the  
a t t a c h e d  A p r i l  23, 19G5, memorandum from for. W. C o l l i n sw o r t h ,
Commissioner o f  F i s h  and Came. I f  you have any f u r t h e r  c no­
t i o n s ,  p l e a s e  do n o t  h e s i t a t e  to c o n t a c t  t h i s  o f f i c e  o r  th e  
Department o f  F i sh  and Game.

S in c e r e l y ,
HORKAn C. GORSUCK 
ATTORNEY GENERAL
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W i l d l i f e  Use 
and th e  
D e f i n i t i o n  c f  
"Ru ra l  A r e a s”

Yen have asked' t h e  d ep a r tm en t  t o  examine th e  d e f i n i t i o n  o f  
" r u r a l  a r e a "  c o n t a i n e d  in  C3 H3 2 3 P. ( ju d i c i a r y )  i n  r e l a t i o n  
to  s u b s i s t e n c e  u s e s .  The b i l l  d e f i n e s  " s u b s i s t e n c e  u s e s "  as 
" t h e  cus tomary  and t r a d i t i o n a l  noncommercia l u se s  o f  w i ld ,  
renewab le  r e s o u r c e s  by a r e s i d e n t  d om ic i led  in  a r u r a l  a r e a  
o f  th e  s t a t e "  f o r  c e r t a i n  s p e c i f i c  o u rp o se s .
The b i l l  d e f i n e s  " r u r a l  a r e a "  a s :

A community o r  a r e a  o f  th e  s t a t e  in  which the  
t a k i n g  o f  f i s h  o r  w i l d l i f e  f o r  p e r s o n a l  o r  f am i ly  
consumpt ion i s  a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  th e  
economy c f  t h e  community o r  a r e a .

You have asked f o r  an a s s e s sm en t  o f  whe the r  th e  d a t a  
a v a i l a b l e  to  th e  d ep a r tm en t  i n d i c a t e  t h a t  f i s h  and game have 
a d i f f e r e n t  r o l e  i n  p e o p l e ' s  l i v e s  i n  r u r a l  a r e a s ,  under  th e  
b i l l ' s  d e f i n i t i o n ,  as opposed t o  o t h e r  a r e a s  o f  t h e  s t a t e .  
The D iv i s i o n  o f  S u b s i s t e n c e  has g a th e r e d  in f o rm a t i o n  on use 
o f  f i s h  and game i n  ove r  150 communit ies  in  A la ska  and has 
compi led  d a t a  from a v a r i e t y  o f  o t h e r  s o u r c e s .  We have 
summarized h e r e  t h e  major  c o n c lu s i o n s  from t h a t  r e s e a r c h  in  
o r d e r  to  answer your  q u e s t i o n i
A la ska  has a wide d i v e r s i t y  in  ways o f  l i f e  and ty p e s  o f  
communit ies .  Most p eop le  i n  t h e  s t a t e  (about 62 pe rcen t)  
l i v e  in  th e  t h r e e  major p o p u l a t i o n  c o n c e n t r a t i o n s :  
Anchorage, F a i r b a n k s ,  and Juneau .  Most o f  t h e  r e s t  r e s i d e  
in  a p p ro x im a te ly  339 sm a l l e r  communit ies  a v e r a g in g  fewer 
th an  300 peop le  each .  Many o f  t h e s e  p l a c e s  have fewer than  
100. A r e l a t i v e l y  sma l l  number o f  p eop le  l i v e  d i s p e r s e d  
o u t s i d e  th e s e  communi t ies .
Resea rch  bv th e  D iv i s i o n  o f  S u b s i s t e n c e  and o t h e r  s o c i a l  
s c i e n t i s t s  i n d i c a t e s  t h a t  an i n d i v i d u a l ' s  r e l a t i o n s h i p  to ,  
and u se s  c f ,  w i ld  r e s o u r c e s  a r e  t y p i c a l l y  p a r t  o f  a l a r g e r  
community o a t t e r n  o f  w i ld  r e s o u r c e  u se ,  which i s  d e te rm ined  
bv t h e  community's h i s t o r y ,  cus toms, and soc ioeconomic 
c o n d i t i o n s .
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m  c o n t r a s t  t o  m a r e  p i e c e s  a re  l a r c t  A laskan d r i e s  which 
have economies and ways o f  l i f e  based or. i n d u s t r y  and 
c a p i t a l  r a t h s r  th an  t h a  use  o f  f i s h  and w i l d l i f e .  Them 
p i e c e s  a r e  n o t  e co nom ic a l ly  c r  s o c i a l l y  dependen t  on hunt ir .c  
r.d f i s h i n g  f o r  l o c a l  u s e s  i n  rhe  same way 33 th e  a r e  as  
e s c r i b e d  above. In t h i s  memorandum rhey w i l l  be r e f e r r e d  
c as n o r .- ru r a l , f o r  t h e  p u rpo se s  o f  c o n t r a s t i n g  th e n  weLh 
u r a l  a r e a s ,  as d e f i n e d  i n  rh e  b i l l . .
hese  r.cr.-rurai p l a c e s  have economies s im i l a r  to  t h e s e  c f  
cmmur.it ies in  th e  r e s t  o f  rhe  u n i t e d  I t r t e s .  The p a r r  err. 
f f i s h  and w i l d l i f e  u se  and i t s  r e l a t i o n s h i p  t o  th e  
crrm.unity's eccnotiy and s o c i a l  s t r u c r u r e  d i f f e r  
i c n i f  icr.r.a ly from t h e s e  in  the  mined s u b s i s r e n c e- ca sh  
cor.cmy d e s c r i b e d  above.

The fo l low ing  s e c t i o n s  compare t h e  r o l e s  f i s h  and w i l d l i f e  
o la v  i n  r u r a l  and r .or.rural a r e a s :

The S o c i a l  O rg a n i z a t i o n  c f  t h e  Econom*
0 In r u r a l  a r e a s ,  k i n s h i p  g roups (family u n i t s )  a r e

th e  major economic u n i t s .  These u n i t s  combine 
production-, exchange, and consumpt ion f u n c t i o n s  (a 
"domes t i c  mode o f  p roduc r io .o ") .

0 In n on- ru r a l  a r e a s ,  c o r p o r a t e  and o t h e r  b u s i n e s s
s t r u c t u r e s  a r e  t h e  b a s i c  u n i t s  o f  th e  economy. 
Most economic p r o d u c t i o n  o c cu r s  o u t s i d e  th e  
k i n s h i p  u n i t ,  a l t h o u g h  f am i l i e s  a r e  im po r t a n t  
consumption u n i t s .

- In r u r a l  a r e a s ,  economic a c t i v i t i e s ,  i n c l u d i n g
h u n t i n g  and f i s h i n g ,  a r c  d i r e c t e d  p r im a r i l v  toward 
fam i ly  use and toward ous tn in inc r  f am i ly  r e l a t i o n s  
end community s t a b i l i t y .

3 The economy o f  n o n- ru r a i  a r e a s  ‘.s o r g a n i z e d  around
p r o f i t  a c cum u la t io n  and e a r n in g  cash, to  exchange 
fo r  goods and s e r v i c e s .
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G en e r a l l y ,  wace employment c o c o r t u n : . t i e s  i n  r u r a l  
communit ies  w i th  ?. mixed s u b s i s  te r .ce-cash economv 
a r e  l im i t e d ,  s e a s o n a l ,  p a r t- t im e ,  and i n  job s  in 
th e  commerc ia l f i s h e r i e s ,  o t h e r  p r im a ry  r e s o u r c e  
e x t r a c t i o n ,  c r  in  t u b l i c  s e c t o r  emoicvment. There, 
u s u a l l y  i s  n e t  a 'well-developed o r i v a t e  waoe 
s e c t o r .

wnoie, wage empic,,ment o p p o r t u n i t i e s  a r e
numerous ir. r .on-rura i a r e a s ,  
emolo'tment i s  th e  norm fo r  a t

a r c  f u l l- t im e  wage 
l e a s t  or.e c e r son  ir.

a hcusehcic

Average househo ld  and r e r  o a o i t a  cash  incomes a re  
lower in  r u r a l  a r e a s  o f  th e  s t a t e  th an  in  
n o n- ru r a l  a r e a s .
In  th e  r u r a l  communit ies  where d e t a i l e d  s t u d i e s  
have been conduc ted ,  no s imp le  r e l a t i o n s h i p  e x i s t s  
between l e v e l  o f  mone ta ry  incomes and w i ld  
r e s o u r c e  p r o d u c t i v i t y  and u se ,  however. In f a c t ,  
hou seho ld s  w i th  th e  h i g h e s t  monetary  incomes 
w i t h i n  a r u r a l  community t y o i c a l l v  have been found 
t o  be t h e  most p r o d u c t i v e  f i s h e r s  and h u n t e r s ,  and 
t y p i c a l l y  p ro v id e  food f o r  many o t h e r  f a m i l i e s  
th rough  cu s tomary  d i s t r i b u t i o n  and exchange o f  
h a r v e s t e d  f i s h  and game.

Cos ts  o f  Goods and S e rv i c e s
P u r c h a s in g  power i s  lower in  r u r a l  a r e a s  than  in 
r .cn- ru ra l  a r e a s  because  t h e  c o s t s  o f  goods, 
i n c l u d i n g  food anc s e r v i c e s ,  a r e  s i g n i f i c a n t l y  
g r e a t e r  in  r u r a l  a r e a s .  Th is  i s  la rc re lv  due to  the  
sm a l l e r  economies o f  s c a l e  and g r e a t e r  
t r a n s p o r t a t i o n  c o s t s  in  r u r a l  a r e a s .
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Ir. r u r a l  a r e a s ,  the  ecor.om” ^o l lcws a r e g u l a r  
y e a r l y ,  community-wide c v e l s  o f  a c t i v i t i e s  based 
or. t h e  s e a s o n a l  appear?..-co o f  f i s h  and game 
r e s o u r c e s .  S o c i a l  g roup ing s  ar.c economic p u r s u i t s  
e r e  mod if ied  to  eccormcdaoa n a tu re .1, c v c l i o  chances 
or. th e  b i o t i c  r e s o u r c e s .
Ir. r.or.-rurai a r e a s ,  t h e  econcm.v i s  no t o rg an i z ed  
around. s e a s o n a l  appea rance  o f  f i s h  ar.c: came
r e s o u r c e s  ( th a t  i s ,  t h e r e  i s  no community-wide 
s e a s o n a l  round o f  a c t i v i t i e s  synch rcr. iced  w i th  
c y c l i c  changes i n  b i o t i c  r e s o u r c e s ) . Hunting and 
f i s h i n g  a r e  pe r fo rmed  on p e r i o d i c  b reaks  from 
r e g u l a r  work r o u t i n e s .

P a r t i c i p a t i o n  in Hunting and r i s h i r . a  o r  Ur ine Mild Resources
0 In  r u r a l  a r e a s ,  most househo ld s  h a r v e s t  o r  use

f i s h  and game.
0 In t o n - r u r a l  a r e a s ,  a smal. ler p e r c e n ta g e  of

househo ld s  h a r v e s t  o r  use w i ld  r e s o u r c e s .

H a rv es t  Leve ls
H a rv e s t s  o f  f i s h  and w i l d l i f e  can be s u b s t a n t i a l ,  
though v a r i a b l e  in  r u r a l  a r e a s :  community av e rag e s  
f a l l  between abou t  ICO lb s  to  1,400 lb s  p e r  p e r son  
pe r  y e a r .
Ir. n on- ru r a l  a r e a s ,  ave rage  y r  c a p i t a  h a r v e s t s  
a re  s i g n i f i c a n t l y  lower; Less than  100 pounds 
a n n u a l I v .
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In r u r a l  a r e a s ,  f i s h i n g  ana h u n t i n g  p r im a r i l "  
occu r  v.»ithir. a r e l a t i v e ! "  v a i l - r e f  ir.ed ccnmun i t "  
t e r r i t o r y  co n t ig u o u s  to  cur communit” .

0 By c o n t r a s t ,  r c r - r u r a i  r e s i d e n t s  t v t i c a l i v  t r a v e l
long d i s t a n c e s  to  f i s h i n g  and ’-u r t i r .g  a r e a s .  The 
" t e r r i t o r y ' 1 o f  use o f  a non- ru ra l  c o m u n i  t*' nav 
in c l u d e  l a r g e  r e g io n s  o f  th e  s~ a t e ,  r a t h e r  th an  a 
d i s c r e t e  ’.ve i l-def ined  a r e a .
In  r u r a l  a r e a s ,  cus tomary ,  u n w r i t t e n  com. u n i t y  
" r u l e s "  c o n t r o l  a c c e s s  to  t rao j . i r .e s ,  f i s h c am o s , 
s e t  n e t  s i t e s ,  f i s hw h e e l s  s i t e s ,  ar.c h u n t in g  
t e r r i t o r i e s .

,J In n o r- r u r a l  a r e a s  fo rmal l o c a l  l im i t a t i o n s  and
p e r s o n a l  e x p e r i e n c e  a re  more sion. i f i c a n t  than  
c o m u n i t y  customs in  i n f l u e n c i n g  where peop le  hunt 
and f i s h .

Sh a r in g  and Exchange o f  F i sh  and Game
0 Sha r in g  i s  a c e n t r a l  f e a t u r e  o f  t h e  economy o f  

r u r a l  a r e a s .  F i sh  and game i s  d i s t r i b u t e d  th rough  
k i n s h i p  n e tw o rk s . Households w i th  e l d e r l y  c r  
i n f i rm  members o r  l a r g e  numbers o f  dependen t  
c h i l d r e n  r e c e i v e  food th ro ugh  th e s e  ne tworks .  
(These a r e  c a l l e d  "non-commercial d i s t r i b u t i o n  and 
exchange n e tw o rk s "  in  th e  s o c i a l  s c i e n c e  
l i t e r a t u r e ) .

3 .While some s h a r i n g  and exchange o ccu rs  in 
nc r .- ru ra l  a r e a s ,  t h i s  i s  no t  a c e n t r a l  f e a t u r e  o f  
t h e i r  economy? r e l a t i v e ! '/  Tew people  r e g u l a r l "  
d i s t r i b u t e  f i s h  ana game th rough  s o c i a i  ne tworks,  
a l t h o u g h  food i s  used f o r  g i f t s .
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BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LAW

O FFIC E  OF TH E A T T O R N E Y  G EN ER AL

□ 1U31 W 4th A VEN U E  
S U IT E  200
AN CH O RAG E, A LA S K A  99501 
PHONE: 1907) 276-3550

March 12, 1986 □ 1st N ATIO N A L C EN TER  
100 CUSHMAN ST.
S U IT E  400
F A IR B A N K S , A LA S K A  99701 
PHONE: 1907) 452-156S

The Honorab le  Vic F i s c h e r  
A laska  S t a t e  L e g i s l a t u r e  
P.O. Box V - S t a t e  C a p i t o l  
Juneau, A laska  99811

POUCH K  - S T A T E  CAPITOL

PHONE: (907) 465-3600
JU N EA U , A LA S K A  99811

Re: SCS CSHB 288 (res) :
S u b s i s t e n c e :
AG F i l e s  663850375

Dear S en a to r  F i s c h e r :
You and R e p r e s e n t a t i v e  Sam Co t ten  have  b o th  i n q u i r e d

whe th e r  t h e  S ena te  Resou rces  Committee s u b s t i t u t e  f o r  House b i l l  
288, r e l a t i n g  t o  s u b s i s t e n c e  u s e s ,  o f f e n d s  a r t i c l e  V I I I ,  s e c t i o n  
4, o f  t h e  A laska  C o n s t i t u t i o n .  I t  a ppea r s  t h a t  t h e  p r o v i s i o n s  o f  
th e  b i l l  r e l a t i n g  t o  s u b s i s t e n c e  cou ld  be s u c c e s s f u l l y  defended 
a g a i n s t  such a c h a l l e n g e .

A r t i c l e  V I I I ,  s e c t i o n  4, p r o v id e s :
F i s h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  and a l l  o t h e r  
r e p l e n i s h a b l e  r e s o u r c e s  b e lo n g in g  to  t h e  S t a t e  
s h a l l  be u t i l i z e d ,  d eve loped ,  and m a in t a in e d  on 
th e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  s u b j e c t  t o  p r e f e r ­
ences  among b e n e f i c i a l  u s e s .

(Emphasis added.)  Kenai P e n i n s u l a  F i sh e rm an ' s  C oop e ra t iv e  A s so c i ­
a t i o n  v. S t a t e , 678 P. 2d 897, 904 (Alaska 1981) , a f f i rm e d  th e  
a u t h o r i t y  ol t h e  Board o f  F i s h e r i e s  to  p r o v id e  f o r  " d i f f e r e n t  
t r e a tm e n t  t o  such d i v e r s e  u s e r  g roups  as commerc ia l ,  s p o r t s ,  and 
s u b s i s t e n c e . "

Your q u e s t i o n  fo cu s e s  on s e c t i o n  4 o f  t h e  b i l l ,  th e
p roposed  AS 16.05.258(c). That p r o v i s i o n  f i r s t  a c co rd s  svv ‘ •
t e n c e  u s e s  a p r e f e r e n c e  ove r  o t h e r  u s e s ,  manda t ing  nonsubsi- => 
u s e s  may n o t  be a u t h o r i z e d  u n l e s s  t h e  " h a r v e s t a b l e  p o r t i o n  o f  a 
f i s h  s t o c k  o r  game p o p u l a t i o n  i s  " s u f f i c i e n t  t o  accommodate the  
s u b s i s t e n c e  u s e s  o f  t h e  s t o c k  o r  p o p u l a t i o n . "  Tha t  p r e f e r e n c e  i s  
c l e a r l y  c o n s i s t e n t  w i t h  t h e  a u t h o r i z a t i o n  i n  a r t i c l e  V I I I ,  s e c t i o n  4, t o  e s t a b l i s h  p r e f e r e n c e s  among u s e s .

The f i n a l  s e n te n c e  o f  t h e  p ropo sed  AS 16.05.258(c) 
would become o p e r a t i v e  i n  s i t u a t i o n s  where t h e  h a r v e s t a b l e  
p o r t i o n  o f  a f i s h  s t o c k  o r  game p o p u l a t i o n  i s  n o t  s u f f i c i e n t  to
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P.O. Box V, Juneau, AK 99811 
AG F i l e  No. 663850375
p ro v id e  a ' r e a so n ab l e  o p p o r t u n i t y  t o  s a t i s f y  th e  s u b s i s t e n c e  
u s e s . "  In  t h a t  ca se :

t h e  p r e f e r e n c e  s h a l l  be l im i t e d ,  and th e  boards  
s h a l l  d i s t i n g u i s h  among s u b s i s t e n c e  u s e r s ,  by a p ­
p l y i n g  th e  f o l l ow in g  c r i t e r i a :

(1) cus tomary and d i r e c t  dependence on th e  
f i s h  s to c k  o r  game p o p u l a t i o n  as  t h e  m a in s tay  
o f  l i v e l i h o o d ;
(2) l o c a l  r e s i d e n c y ;  and
(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

In t h i s  s i t u a t i o n ,  on ly  s u b s i s t e n c e  u s e s  a r e  b e in g  a u th o r i z e d ;  
t h e r e  w i l l  be no commercia l,  s p o r t ,  o r  p e r s o n a l  u se  o f  th e  f i s h  
s t o c k  o r  game p o p u l a t i o n .  The l e g i s l a t u r e  i s  s u pp ly in g  c r i t e r i a  
f o r  t h e  bo a rd s  to  u se  i n  d e t e rm in in g  which p e r so n s  e l i g i b l e  f o r  
s u b s i s t e n c e  u s e s  may engage i n  s u b s i s t e n c e  f i s h i n g  o r  s u b s i s t e n c e  
h u n t i n g  i f  a r e a s o n a b l e  o p p o r t u n i t y  canno t  be p ro v id ed  f o r  a l l  o f  
them. Depending on th e  a v a i l a b l e  h a r v e s t a b l e  p o r t i o n  o f  th e  
s t o c k  o r  p o p u l a t i o n ,  a c e r t a i n  number o f  p eop le  w i l l  be a l lowed  
to  h a r v e s t ,  th o s e  w i th  th e  most dependence, l i v i n g  i n  c l o s e s t  
p ro x im i ty ,  w i t h  fewes t  a v a i l a b l e  a l t e r n a t i v e s .  Th is  d i r e c t i o n  by 
th e  l e g i s l a t u r e  to  t h e  boa rd s  on how to  accomodate sub s i s t en ce  
u s e s  when t h e  h a r v e s t a b l e  p o r t i o n  o f  a f i s h  s t o c k  o r  game 
p o p u l a t i o n  i s  n o t  s u f f i c i e n t  to  accommodate a l l  s u b s i s t e n c e  u se s  
does n o t  app ea r  to  be i n c o n s i s t e n t  w i t h  a r t i c l e  I ,  s e c t i o n  4. In 
f a c t ,  such d i r e c t i o n  seems q u i t e  c o n s i s t e n t  w i t h  th e  l e g i s l a t u r e  
d e te rm in in g  how in  t h a t  s i t u a t i o n  th e  s t o c k  o r  p o p u l a t i o n  i s  to  
be " u t i l i z e d . . .  on th e  s u s t a i n e d  y i e l d  p r i n c i p l e . "

In  a d e c i s i o n  a n a ly z in g  th e  s t a t e  s u b s i s t e n c e  law as i t
was implemented b e f o r e  Madison v. A laska Department o f  F i s h  and 
Game, 696 P . 2d 168 (Alaska 1985) , s t a t e  S u p e r io r  Court Judge
Douglas S e rd ah e ly  r u l e d  t h a t  i d e n t i f y i n g  s u b s i s t e n c e  u se s  on a 
community o r  a r e a  b a s i s  d id  n o t  v i o l a t e  a r t i c l e  V I I I ,  s e c t i o n s  2, 
(maximum b e n e f i t  o f  th e  people) , 3 (common use) , and 15 (no
e x c l u s i v e  r i g h t  o f  f i s h e r y ) ,  o f  t h e  A laska  C o n s t i t u t i o n .  
McDowell v . C o l l i n sw o r t h , 3AN 83-1592 c i v i l ,  Oc tober  23, 1984, 
o r d e r .  TEe j u d g e ' s d e c i s i o n  r e f e r e n c e d  th e  s t a t e ' s  a rguments ,  
which i n  p a r t  r e l i e d  upon th e  a u t h o r i z a t i o n  i n  a r t i c l e  V I I I ,  s e c ­
t i o n  4, o f  " p r e f e r e n c e s  among b e n e f i c i a l  u s e s . "  The p r e c i s e  
i s s u e  o f  t h e  u se  o f  th e  t h r e e  c r i t e r i a  to  d i s t i n g u i s h  among th o s e  
e l i g i b l e  f o r  s u b s i s t e n c e  u se s  when i n s u f f i c i e n t  f i s h  o r  game a r e  
a v a i l a b l e  t o  p ro v id e  f o r  a l l  s u b s i s t e n c e  u s e s  o f  a s t o c k  o r 
p o p u l a t i o n  was no t  b e f o r e  t h e  c o u r t .  However, i t  appea r s  l i k e l y
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t h a t  d i r e c t i o n  by t h e  l e g i s l a t u r e  to  t h e  bo a rd s  on how to  
i d e n t i f y  which p e r son s  e l i g i b l e  f o r  s u b s i s t e n c e  u s e s  a r e  t o  be 
a u t h o r i z e d  -- th o s e  most dependen t ,  l i v i n g  i n  c l o s e s t  p r o x im i ty ,  
w  rb t h e  l e a s t  a l t e r n a t i v e  r e s o u r c e s  -- would be d e f e n s i b l e
a ^ i a s t  an a r t i c l e  V I I I ,  s e c t i o n  4 c h a l l e n g e .

I f  a more d e t a i l e d  a n a l y s i s  on t h i s  q u e s t i o n  i s  n e c e s ­
s a r y ,  p l e a s e  do n o t  h e s i t a t e  t o  c o n t a c t  me.

S i n c e r e l y ,
HAROLD M. BROWN 
ATTORNEY GENERAL

B y .
L a r r i  I r e n e  Speng le r  

A s s i s t a n t  A t to rn ey  Genera l
L IS : m  -- ^
cc: R e p r e s e n t a t i v e  Co t ten •3* •#

Don C o l l i n sw o r t h  
Dennis Kelso 
S teve  Behnke
Jim Ayers
A r t  P e t e r s o n  
L iz a  McCracl



EXCERPT from Senate Resources Meeting, March 5, 1986, re Subsistence:

SENATOR STURGUIEW3KE: (to Wm. P. Horn, Assistant Secretary, Department of 
Interior)

I would like a little more discussion on need. In this bill, as I'm sure 
you are aware, wTe hav e n’t  included any reference to economic need. We 
haven't included any reference to economic need because of our under­
standing that a law based on economic need would not comply with the 
federal law. Would you expand on this issue of ANILCA and economic need? 
It's a a real basic one. It's one that's important to a lot of Alaskans, 
and I'd like more information on the record regarding that.

SECRETARY HORN: Well, in Congress, during the development of Title S,
there was considerable discussion about how should a subsistence program 
should be established. Should it be a residency program, an area program, 
an individual program, a need program? When Congress addressed the issue 
of need, i v  decided not to go dcwn that particular- road for a very prac­
tical basx-.. It concluded that it would be inappropriate, very difficult, 
and extremely socially disruptive to, in essence, license a force of the 
equivalent of social workers to roam rural Alaska, deciding who was needy 
and who wasn't, and therefore, who would qualify for a subsistence permit 
and who wouldn't. It was decided that (it) would be such a nightmare, and 
such a headache.

(It was decided) to go with this community system (instead) —  a residency- 
based system, notwithstanding the fact that Congress knew that there would 
be circumstances in which relatively well-to-do individuals in some iso­
lated communities would get a preference ahead of somebody less relatively 
well-to-do in an urban (setting). For very practical reasons, they de­
cided to reject the approach of need.

Of course, that is clearly enshrined in the language in Section 803. They 
did bring need into effect when, of course, there is not enough resource 
to take care of the rural, customary, traditional subsistence users and 
said that the first criterion that you look at when you have to allocate 
among the subsistence users is customary and direct dependence. That's, 
basically, a need factor.

As I also indicated earlier, however, Congress did go on in the legis­
lative history to specify that in defining the term customary and 
traditional, it would be appropriate to use the concepts of 804, including 
customary and direct dependence, and the availability of alternative 
resources, both of which are need-based factors, that those could b e  among 
the factors considered in rendering and reaching a definition of what 
customary and traditional was.

That, in essence, is the way need factors into the process and some of the 
decision-making process that Congress used in rejecting an individual need 
program, but leaving it in 804 and allowing parts of need to get into 803 
under the hook of customary and traditional.



Camp Number 2 510 West Willoughby Avenue Juneau, Alaska 99801

Alaska Native Brotherhood

March 24, 1986

Senator Patrick Rodey, Chairman 
Senate Judiciary Conmittee 
Room 504, Capitcl Building 
Juneau, Alaska 99811

SUBJECT: Subsistence Position of Juneau ANB Cairp #2.

Dear Senator Rodey:

On the eve of a meeting of your Committee, I want to take some time 
to convey the position of the Alaska Native Brotherhood, Canp #2 
here in Juneau.

It is still our position that Governor Sheffield's original bill,

House Bill No. 288 adequately addresses the concerns addressed in 
the Madison decision issued a little over one year age. The bill as 

you know passed the House of Representatives and moved on to the Senate 
where the State Affairs Committee changed the language drastically.
The bill moved to the Senate Resources Committee and became the Senate 
CS for CS for House Bill No. 288 after considerable amount of debate 
and hearings. It is our position the bill, as it was reported out of 
the Senate Resources Committee cctnes "very close" to meeting our concerns. 
We therefore urge you and your colleagues to report the bill out of 
committee, without amendments, as soon as possible! To continue the 
debate would only add more divisiveness in a State that so desperately 
needs to be united in a time of so many, many crisis such as falling 
oil revenue and poor econony.

We strongly urge Senate CS for CS for House Bill No. 288 be reported
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out as passed by the Resources Committee as soon as possible! W e  feel 
the bill is not perfect, but appears to be constitutionally enforceable; 
it complies with the Federal Subsistence priority; and fair to all users.

Our Best Wishes.

FOR: KENNETH GRANT 
President 
Juneau ANB Canp #2

cc: Committee Members:
Senator Tim Kelly 
Senator Jan Faiks 
Senator Rick Halford 
Senator Robert H. Ziegler, Sr.
Peter G o l ] , Chairman of Special 

House Conmittee on Fisheries 

Edward I<. Thomas, President, CCT&HIA 
Kenneth Grant, Chairman Fisheries Comm, of 

ANB Grand Canp 
Richard Stitt, Sealaska Rep. Subsistence Comm.

Juneau ANB Canp #2



PUBLIC OPINION MESSAGE

TO: SENATOR PATRICK RODEY

FROM: STEVEN R. FASSBENDER
7960 RECERCURTIONDRIVIE
ANCHORAGE 99504
337-6250

BILL NO: HB 288

SUBJECT: SUBSISTENCE & PERSONAL USE OF FISH & GAME 

MESSAGE:

I AM PLACING MY SUPPORT FOR SEN. HALFORD'S AMENDMENT TO 
THE SUBSISTENCE BILL. IT IDENTIFIES THOSE WHO ARE 
TRULY IN NEED OF SUBSISTENCE, WILL NOT CONDONE 
SUBSISTENCE TAKING FOR COMMERCIAL PURPOSES AND 
ENABLES PROFESSIONAL RESOURCE MANAGERS TO MAKE 
DECISIONS ON A BIOLOGICAL BASES RATHER THAN A POLITICAL 
BASES.

DATE: 03/26/86 TIME: 11:18:33 SENT BY: ANCHORAGE LIO

COPIES TO: HOUSE MEMBERS 
SENATE MEMBERS
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