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884 5  Gail Ave. 

Juneau, Ak. 99821 

2 - 2 6 - 8 6

S e n a t o r s  DeVries, Abood, Faiks, R o d e y  & Ray 

Alaska S tate L e g i s t l a t u r e  

Pouch V (MS 3100)

J u n e a u , A l a s k a  99811

Dear Senators:

My Wife and I s u p p o r t  CS for S e n a t e  Joint R e s o l u t i o n  #9.

We need the c h e f ' s  and b a l a n c e  that h a v i n g  an e l e c t e d  AG 

would provide.

We ask you to vote for this bill when it c o m e s  to the floor,

and to advise any other s e n a t o r s  who need to know, of our

opinion.

If this bill comes to a vote, we w o u l d  r e q u e s t  our own

Senator, Bill Ray, to k i n d l y  send us a list of all the

se n a t o r s  and how they voted.

T hank you.

Mr. Mrs. David-'Lewis



P.O. Box 21 1 2 4 8  

Auke Bay, Ak. 99821 

2 - 2 6 - 8 6

S e n a t o r  P a t r i c k  R o d e v  

A l a s k a  S t a t e  L e g i s t l a t u r e  

P o u c h  V (MS 3100)

J u n e a u , A l a s k a  99811

Dear S e n a t o r  P a t r i c k  Roday:

My husb a n d  and I are ask i n g  you to vote for CS for S e n a t e  

Joint R e s o l u t i o n  #9.

We feel it is i m p e r a t i v e  that the AG b e c o m e  a c c o u n t a b l e  to 

the people, if Al a s k a  is to be the r e p r e s e n t a t i v e  g o v e r n m e n t  

that our U . S . C o n s t i t u t i o n  p r o m i s e s  us we are to live under.

We respectfully request a reply as to how you have voted or 
intend to vote if thiB bill comes to the floor this week.

Sincerely,

O W i r~ Y h 'U > ' 'd h fa y n M t-i

Mr. & Mrs. C . D a l e  Miller

V
\



F e b r u a r y  1 5 ,  1 9 8 6

P E O P L E  C H O S E  A . G .

G o v e r n o r  S h e f f i e l d ' s  e f f o r t s  d u r i n g  t h e  l a s t  s e s s i o n  to g e t  a p p r o v a l  

f r o m  t h e  l e g i s l a t u r e  o f  h i s  c h o i c e  f o r  A t t o r n e y  G e n e r a l  c o s t  t h e  p e o p l e  

u n t o l d  t h o u s a n d s  in c a s h  as w e l l  as u n k n o w n  t i m e  ( m o n e y )  d i v e r s i o n  by 

t h e  l e g i s l a t o r s  f r o m  c o n s i d e r i n g  p r o d u c t i v e  l e g i s l a t i o n .

T h e  l e g i s l a t o r s  s h o u l d  r e c e i v e  s a l a r i e s  in e x c e s s  o f  t h e  s a l a r i e s  r e -  

- c e i v e d  b y  t h o s e  o f  t h e  j u d i c i a l  b r a n c h ,  h o w e v e r ,  t h e i r  v a l u a b l e  t i m e  

s h o u l d  n o t  b e  w a s t e d  o n  t h i n g s  t h e  p e o p l e  c a n  d o ,  s u c h  as, s e l e c t i n g  

an A t t o r n e y  G e n e r a l  a n d  o t h e r  j u d i c i a l  o f f i c e r s .

A p e o p l e - s e l e c t e d  A t t o r n e y  G e n e r a l  w o u l d  c e r t a i n l y  a t t a c h  s u f f i c i e n t  

i m p o r t a n c e  to t h e  j o b  to c o m p l e t e  h i s  t e r m  a n d  s u c h  s e l e c t i o n  w o u l d  

n o t  d i s t r a c t  t h e  l e g i s l a t u r e  f r o m  t h e  w o r k  o n l y  i t  c a n  do.

T h e  p e r s o n s  s e e k i n g  v o t e r  a p p r o v a l  as A t t o r n e y  G e n e r a l  t h a t  h a v e  no 

a m b i t i o n  to c o n s i d e r  s o m e  f u t u r e  h i g h e r  o f f i c e  o r  o t h e r  s e l f  i m p r o v e -  

- m e n t s  w i l l  p r o b a b l y  b e  r e j e c t e d  by t h e  v o t e r s  as d e a d - b a t s .

S i n c e r e l y , ^

L e o n a r d  E/. M o f f i t t  

B o x  7 4 8
P a l m e r ,  A l a s k a  9 9 6 4 5  

7 . 45-3384
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PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  OPERATING * * *

CAPITAL
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GENERAL FUND 
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FULL-TIME
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his r e s o l u t i o n  provides for a b a l l o t  p r o p o s i t i o n  that 
would, . a p p r o v e d  b y  the voters, amend the state's c o n s t i t u t i o n  
b y  c h a n g i n g  the p o s i t i o n  of a t t o r n e y  gener al from an a p p o i n t e d  
of f i c e  to an e l ecte d office. The p r o p o s e d  a m e n d m e n t s  w o u l d  also 
r e m o v e  the g overn o r ' s  o r g a n i z a t i o n a l  and s u p e r v i s o r y  controls 
over any f u n c t i o n  or unit of g o v e r n m e n t  h e a d e d  b y  the a t t o r n e y  
general.

These controls are n o r m a l l y  m a i n t a i n e d  through  
ex e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m posed on o ther 
ex e c u t i v e  b r a n c h  ag encies by the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the O f fice  of M a n a g e m e n t  and Budg et on b e h a l f  of the governor.
The c o n tro ls are e x e r c i s e d  b y  r e q u i r i n g  that other d e p a r t m e n t s  
o b t a i n  OMB's and A d m i n i s t r a t i o n ' s  a pproval for: purchasing,
le a s i n g  and supply; p r o f e s s i o n a l  services contracting, 
d u p l i c a t i n g  services; p e r s o n n e l  a d m i n i s t r a t i o n  and labor 
relations; equal e mployment  o p p o r t u n i t y  programs; data  
processing, i n f o r m a t i o n  m a n a g e m e n t  and t e l e c o m m u n i c a t i o n s  
services; r e cord s management; p r e a u d i t  a c c o u n t i n g  services; and 
b u d g e t  p r e p a r a t i o n  and b u d g e t  management. In an E x e c u t i v e  B r a n c h  
agency, a t e m p o r a r y  clerk m a y  not be h i r e d  w i t h o u t  i n t e r­
de p a r t m e n t a l  approval. Likewise, a single file c a b i n e t  m a y  n o t  
b e  p urchase d, n o r  m a y  a single te lephone line be o r d e r e d  w i t h o u t  
such approval.

It w i l l  be v e r y  e x p e n s i v e  for an e l e c t e d  a t t o r n e y  
g e n e r a l  to p r o v i d e  all or most of these services in-house.
A l t h o u g h  an a t t o r n e y  general m a y  de cide to use some of the 
c e n t r a l l y  p r o v i d e d  services, k e y  areas such as: personnel;
p r o f e s s i o n a l  services contracting; purchasing, s u p p l y  and leasing, 
data processing; and b u d g e t  p r e p a r a t i o n  and mana g e m e n t ,  w o u l d  
h a v e  to be p r o v i d e d  in-house if the a t t o r n e y  g e n e r a l’s fu n c tio ns  
are to be at least r e a s o n a b l y  free of the g o v e r n o r ' s  supervision.

A d d i t i o n a l  costs, e x p r e s s e d  in FY 85 dollars, that w i l l  
p r o v i d e  for c o m plete ind epe n d e n c e  f r o m  the o r g a n i z a t i o n a l  and 
s u p e r v i s o r y  c o ntrol of the g o v ernor are shown  below. E v e n  if the 
a t t o r n e y  general w e r e  to forego a p a r t  of th5 *» i n d e pend ence, the 
savings w o u l d  only amount to 20 or 30% of th^ total cost b e c a u s e  
of the n e c e s s i t y  to retain i n - h o u s e  control over the e s s e n t i a l  
su p p o r t  services that w o u l d  d e t e r m i n e  an i ndepe n d e n t  d e p a r t m e n t ' s  
f r e e d o m  of action.

N o n - s a l a r y  costs include a n t i c i p a t e d  s pace rental of
6,000 sq. ft. for the a d d i t i o n a l  staff of 33 at $2.00 per sq. 
ft., p e r  month, plus 2,000 sq. ft. each, for records  m a n a g e m e n t
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and d u p l i c a t i o n  services. A l s o  costed in is $200 per m o n t h  per 
e m p l o y e e  for c on tractual services to cover telephone, c o p y i n g  and 
postage. O n g o i n g  commod ities are e s t i m a t e d  at $150 p e r  month, 
per employee. N e w  p o s i tion costs include $1,500 per e m p l o y e e  for 
o n e - t i m e  commod i t i e s  (furniture and e q u i pment c o sting less than 
$500 per item), and $1,200 per emp loyee for n e w  p o s i t i o n  
e q u i pment costing m o r e  than $500 per item. S p e c ial items i n cl ude  
$15,000 for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
applicants, $25,000 for personnel s y s t e m  printing. W o r d  
p r o c e s s o r s  w i l l  cost $14,500 each for a total cost of $72,500. 
Records m a n a g e m e n t  equipment include storage devices and 
m i c r o f i l m / g r a p h i c s  equ ipment t o t a lling $95,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  cost a p p r o x i m a t e l y  $170,000. DP costs w i l l  
p r o b a b l y  total about $150,000 for c o m p u t i n g  time and s t o r a g e  and 
about $150,000 for existing systems p r o g r a m  m a i n tenance.

The total add iti o n a l  cost of $2,554,937 is an e n o r m o u s  
i n c rease ove r the d e p a rtment's current a d m i n i s t r a t i v e  o v e r h e a d  of 
$424,600 p r o j e c t e d  for FY 86. It is, however, part of the p r i c e  
that w i l l  p r o b a b l y  have to be paid if the p r o p o s a l  to h a v e  an 
e l e c t e d  a t t o r n e y  gener al is a d o p t e d  by the e l e c t o r a t e  d u r i n g  the 
1986 g e n e r a l  election.

. A n o t h e r  m a j o r  cost area that w i l l  e v e n t u a l l y  o c c u r  as a 
result  of c h a n g i n g  fro m an a p p o i n t e d  to an e l e c t e d  a t t o r n e y  
general, w i l l  b e - t h e  p r o l i f e r a t i o n  of special counsel on the 
staffs of m a j o r  departments. Historical ly, such c o un sel h a v e  
b e e n  e m p l o y e d  b y e x e c u t i v e  b r a n c h  agencies to give d e p a r t m e n t  
heads a "second" o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in states 
h a v i n g  an e l e c t e d  attorney  general. Such counsel u s u a l l y  do not  
ha v e  the a u t h o r i t y  to litigate, but they do p r o v i d e  legal a d vice  
to d e p a r t m e n t  heads and submit amicus b ri efs in l i t i g a t i o n  
a f f e c t i n g  their department 's programs. It is not u n u s u a l  in 
these states to see four or five sepa rate b r i e f s  f i l e d  in a 
single matter, in- a d d it ion to t h e - a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. Costs 
for just a single special counsel, i n c l uding s e c r e t a r i a l  
assistance, total about $150,000 per y e a r  in 1985 dollars. 
A l t h o u g h  it is impossible, at this time, to a c c u r a t e l y  say h o w  
e x t e n s i v e  the use of in-house  counsel w i l l  be if there is an 
e l e c t e d  a t t o r n e y  general, the a ddit i o n a l  cost for such c o un sel  
c o u l d  e a s i l y  e xceed $1.5 m i l l i o n  annually, w i t h i n  j u s t  a f e w  
y e a r s .
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Salary/
F u n ction Positions Benefits O t h e r  P o s i t i o n  Costs Total

Director 's Office

Personnel

Prope r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

(1) Budget A n a lyst R19
(1) Admin. O f fice r R17
(1) Clk. T ypi st R8

51,365.
44,923.
27,143.

Travel 2,500.
C ontr actual 24,100
C o m m o d . - o n g o i n g  5,400.
C o m m o d . - o n e - t i m e  4,500.
Equ p .-one-t ime 18,100.

TIT T23,431i 54,600. 178,031."

(1) Personnel Mgr. R21 58,195.
(2) Personnel Analysts R16 42,103. X  2
(1) T r a i n i n g  Officer R18 48,107.
(2) Personnel Tech.'s R12 33,820. X 2
(1) Payroll Clerk R10 30,284.
(1) Clk. T y pist R8 27,143.

W ) 315,575.

Travel 10,000.
C ontractual  54,200.
C o m m o d . - o n g o i n g  14,400.
C o m m o d . - o n e - t i m e  12,000.
E q u i p . - o n e - t i m e  24,100.

TT4T715TL 430,275

(1) Materi als Mgr. R21 58,195. Travel 7,500.
(1) P u r c h a s i n g  Agent R18 48,107. Contractual 19,600.
(1) Supply Office r R16 42,103. C o m m o d . - o n g o i n g 7,200.
(1) Clk. T y p i s t  R8 27,143 C o m m o d . - o n e - t i m e 6,000.

E q u i p .-one-time 19,300.

(4) Ln U1 00 59 ,600. 235,148.

(1) Finance Offic er R21 58,195. Travel 5,000.
(1) Acct. S u p e r v i s o r  R16 42,103. C o ntractual 33,100.
(2) Acct. Clerk R10 30,284. X 2 C o m m o d . - o n g o i n g 9,000.
(1) Clk. T ypist R8 27,143. C o m m o d . - o n e - t i m e 7,500.

E q u i p .-one-time 15,700.

TF) 188,009. 70,300. 258,309.



Records M a n a g e m e n t
(1) Records A n a l y s t  R18 48,107. T r avel  1 ;80Q.
(1) Records Sup erv i s o r  R15 39,415. C o ntra ctual 81,200.
(1) Records H a n d l e r  R12 33,820. C o m m o d . - o n g o i n g  9,000.
(2) M i c r o f i l m  O p e r ators R10/R14 C o m m o d . - o n e - t i m e  7,500.

30,284./3 7 ,005. E q u i p . - o n e - t i m e  105,000.

(3) 188,'631. " 204,500. 393,131.

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R23 
(1) P r o g r a m m e r  Analys t R17 
(1) DP/Comm. Sys. Supvr.Rl8 
(1) Clk. T ypi st R8

65,742.
44,923.
48,107.
27,143.

Travel  
Contractual  
Commod . - o n g o i n g  
Commod . - o n e - t i m e 
E q u i p .-one-time
i t .

7,500.
319,900.

7,200.
6,000.

56,100.

(4) 1 185,915. • 1 396,700. 582,615.

D uplic a t i o n  Svcs.

(1)
(1)
(2)

D u p l i c a t i o n  Mgr. R19 
P r i nting Tech. R17 
M a c h i n e  Op erators R12

. i 1

1

51,365. 
44,923. 
33.820. X 2

1 i it
* • » i

. - t |

Travel 
Contract ual 
C o m m o d . - o n g o i n g  
C o m m o d .-one-ti me 
Equip', -one-time
i i i i ,/n 1

1,000.
74,500.
57,200.
6,000.

174,800.

(4) • 163,928.
i 1

* < . »
I , ' . . .  s

313,500. 477 ,428.

T O T A L  (33) 1

1

,341,037.

i

i
1 \ i

I • i > i i

• . i
♦ 1*. . • i *
i , • , . I , ,, .
i i . 11 i <
i . 11• j. i>i . ( i .

1,213,900.

i

2,554,937..

\
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F Y 8b FY 86 FY 87 FY 88 FY 89 FY 90

O P E R A T I N G |

i UO pE.nau;»A L S tR V IC E S
1

2 0 0  TRAVEL
1

3 0 0  CONTRACTUAL
!

A0 0  S U P P L IE S

5 0 0  EQUIPMENT •
5 0 0  LAND & STRUCTURES

7 0 0  GRANTS, CLAIMS ►
3 0 0  MISCELLANEOUS

I

TOTAL O P E R A T I N G 1 * *

C A P I T A L

REVENUE

j l Nl k m L  riiN'U 

FEDERAL FUNDS 

OTHER 

TOTAL

-
i

* *

• POSITIONS:
-U LL -IIM fc 1 * *
=ART-TIME 1
TEMPORARY 1

ANALYSIS: A t t a c h  a sepa r a t e  page if necessary

* B e c a u s e  e x p e n d i t u r e s  w o u l d  n o t  b e g i n  u n t i l  t h e ' l a t t e r  p a r t  of  F Y  89 — ^ , a c t u a l  

c o s t s  c a n n o t  b e  d e t e r m i n e d  at  t h i s  t i me. P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

J V  I t  is n o t  c l e a r  f r o m  the' r e s o l u t i o n  w h e t h e r  a n  i n c u m b e n t  o r  n e w l y  a p p o i n t e d

a t t o r n e y  g e n e r a l ,  a p p o i n t e d  p r i o r  to t h e  f i r s t  M o n d a y  i n  D e c e m b e r ,  1988, c o u l d

a s s u m e  i n d e p e n d e n t  s t a t u s  if a c o n s t i t u t i o n a l  a m e n d m e n t  c o n f e r r i n g ‘s u c h  s t a t u s

is  a p p r o v e d  in  1986. fj-cAyao D ,
P r e p a r e d  By: R i c h a r d  I, Peeuefi. D i r e c t o r P h o n e :  4 6 5 - 3 6 7 2

Division: A d m i n i s t r a t i v e  S e r v i c e s  Date:______4/23/85______

7 ’ £ ivL X  tl/W-.
A p p r o v e d  by Commissioner: N o r m a n  c. Gors\)ch Date: 4/23/85

Agency:_________________ D e p a r t m e n t  o f  L a w _________________

D i s t r i b u t i o n  (by A gency preparing fiscal note):

L e g i s l a t i v e  Finance 

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  of M a n a g e m e n t  and Budget

I mpa c t e d  A g e n c y(ies) 7 / 1/84



SJR No. 9 
A n a l ysis

4 / 2 3 / 8 5

This r e s o l u t i o n  provi des for a b allot  p r o p o s i t i o n  that 
would, if approved b y  the voters, amend the state's c o n s t i t u t i o n  
by  c h a nging  the p o s i t i o n  of a t t orney gene ral from an a p p o i n t e d  
office to an e l e cted office. The p r o p o s e d  a mendments w o u l d  also 
r e m o v e  the governor' s o r g a n i z a t i o n a l  and superv i s o r y  control s  
over any f u n c t i o n  or unit of g o v e r n m e n t  h e a d e d  by the a t t o r n e y  
g e n e r a l .

T h e s e  controls are n o r m a l l y  m a i n t a i n e d  through 
ex e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m po sed on other 
ex e c utive b r a n c h  agencies b y  the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the O ffic e of M a n a g e m e n t  and B u dget on b e h a l f  of the governor.
The controls are e x e r cised by r e q u i r i n g  that oth er d epart m e n t s  
o b t a i n  OMB's and A d m i n i s t r a t i o n ' s  a p p roval for: purchasing,
leasing and supply; p r o f e s s i o n a l  services contracting*, 
d u p l i c a t i n g  services; p e r s o n n e l  a d m i n i s t r a t i o n  and labor 
relations; equal employ m e n t  o p p o r t u n i t y  programs; data 
processing, i n f o r m a t i o n  m a n a g e m e n t  and t e l e c o m m u n i c a t i o n s  
services; records management; p r e a u d i t  a c c o u n t i n g  services; and 
b u d g e t  p r e p a r a t i o n  and b u d g e t  m anagem ent. In an E x e c u t i v e  B r a n c h  
agency, a t e m p o r a r y  clerk m a y  n o t  be h i r e d  w i t h o u t  i n t e r­
depa r t m e n t a l  approval. Likewise, a single file cabinet m a y  not 
be purchased, n o r  m a y  a single t e l e phone line be o r d e r e d  w i t h o u t  
such approval.

It w i l l  b e  v e r y  e x p e nsi ve for an e l e c t e d  a t t o r n e y  
general  to p r o v i d e  all or m o s t  of these services in-house. 
A l t h o u g h  an a t t o r n e y  gen eral m a y  decide to use  some of the 
c e n t r a l l y  p r o v i d e d  services, k e y  areas such as: personnel;
p r o f e s s i o n a l  services contracting; purchasing, supply and leasing' 
data processing; and b u d g e t  p r e p a r a t i o n  and m anagemen t, w o u l d  
h a v e  to be p r o v i d e d  in-house if the a t t o r n e y  general's  functio ns 
are to be at least r e a s o n a b l y  free of the governor's  supervision.

A d d i t i o n a l  costs, e x p r e s s e d  in FY 85 dollars, that w i l l  
pr o v i d e  for complet e indepe n d e n c e  f r o m  the o r g a n i z a t i o n a l  and 
s u p e r v i s o r y  control of the g o v ernor are shown below. E v e n  if the 
at t o r n e y  general w e r e  to forego a p a r t  of this independence, the 
savings w o u l d  only amount to 20 or 3 0 1 of the total cost b e c a u s e  
of the n e c e s s i t y  to r e t a i n  in-house  control over the e s s e n t i a l  
support services that w o u l d  d e t e r m i n e  an i ndepend ent depart m e n t ' s  
f r e e d o m  of action.

N o n - s a l a r y  costs include a n t i c i p a t e d  space r ental of
6,000 sq. ft. for the a ddit i o n a l  staff of 33 at $2.00 per sq. 
ft., per month, plus 2,000 sq. ft. each, for records m a n a g e m e n t  
and d u p l i c a t i o n  services. A l s o  costed in is $200 p e r  m o n t h  per 
em p l o y e e  for contractual services to cover telephone, c o p y i n g  and 
postage. O n g o i n g  commoditi es are e s t i m a t e d  at $150 p e r  month.



per employee. N e w  p o s i t i o n  costs include $1,500 per e m p l o y e e  for 
o n e - t i m e  c o mmo dities (furniture and equipment costing less than 
$500 per item), and $1,200 per e m p loy ee for n e w  p o s i t i o n  
e q u i pment c o sting m o r e  than $500 per item. Special items include 
$15,000 for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
applicants, $25,000 for p e r s o n n e l  s y s t e m  printing. W o r d  
p r o c e s s o r s  w i l l  cost $14,500 each for a total cost of $72,500. 
R e cor ds m a n a g e m e n t  e q u i p m e n t  include storage devices and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $95,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  cost a p p r o x i m a t e l y  $170,000. DP costs will 
p r o b a b l y  total about $150,000 for c o m p u ting time and s t o rage and 
about $150,000 for e x i st ing systems p r o g r a m  maintenance.

The total additi o n a l  cost of $2,554,937 is an enormous 
i n c r ease over the d e p artment's  curren t a d m i n i s t r a t i v e  o v e r h e a d  of 
$424,600 p r o j e c t e d  for FY 86. It is, however, part of the pri ce 
that w i l l  p r o b a b l y  h a v e  to be p a i d  if the p r o posa l to h a v e  an 
e l e c t e d  a t t o r n e y  g e neral is a d o p t e d  by the electo r a t e  d uri ng the 
1986 g e n eral election.

A n o t h e r  m a j o r  cost area that w i l l  e v e n t u a l l y  o c c u r  as a 
r esul t of ch ang i n g  f r o m  an a p p o i n t e d  to an e l ected  attorn ey 
general, w i l l  b e  the p r o l i f e r a t i o n  of special counsel on the 
staffs of m a j o r  departments. Historically, such counsel have 
b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  agencies to give depart m e n t  
h e a d s  a "secon d" o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in states 
h a v i n g  an e l e c t e d  a t t o r n e y  general. Such counsel u s u a l l y  do not 
h a v e  the a u t h o r i t y  to litigate, but they do p r ovide  legal advice 
to d e p a r t m e n t  h e a d s  and submit amicus b rief s in l itigat ion 
a f f e c t i n g  their depart m e n t ' s  programs. It is not u n u s u a l  in 
t hese states to see four or five separa te briefs filed in a 
single matter, in a d d i t i o n  to the a t t orney general's brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of different agencies. Costs 
for just a single special counsel, including secretarial 
assistance, total about $150,000 per year in 1985 dollars. 
A l t h o u g h  it is impossible, at this time, to accura t e l y  say h o w  
e x t e n s i v e  the use of in-hou se counsel w i l l  be if there is an 
e l e c t e d  a t t orney general, the a d d i t i o n a l  cost for such counsel 
c o u l d  easily e x c e e d  $1.5 m i l l i o n  annually, w i t h i n  just a few 
y e a r s .



Fu n c t i o n

Director's Office

Personnel

P r o p e r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

Positions
Salary/

Benefits O t h e r  P o s i t i o n  Costs T otal ’

(1) Budget A n a l y s t  R19
(1) Admin. O f f i c e r  R17
(1) Clk. Typist R8

51,365.
44,923.
27,143.

T r a v e l  2,500.
C o n t r a c t u a l  24,100
C o m m o d . - o n g o i n g  5,400.
C o m m o d . - o n e - t i m e  4,500.
E q u i p .-one-ti^e 18,100.

73T 1 2 3 , 4 3 1 . 54,600. 1 7 8 7 1 5 1 7

(1) Per so n n e l  Mgr. R21
(2) P e r s o n n e l  A n a lysts R16
(1) T r a i n i n g  O f ficer R18
(2) P e r s onnel Tech.'s R12 
(1) Payroll Clerk R10
(1) Clk. T y pist R8

58,195. 
42,103. X 
48,107. 
33,820. X 
30,284. 
27,143.

T r ave l 10,000.
Contra c t u a l  54,200.
C o m m o d . - o n g o i n g  14,400.
C o m m o d . - o n e - t i m e  12,000.
E q u i p .-o ne-time 24,100.

7 1 7 315,575. 114,700. 430,275

(1) M a t e r i a l s  Mgr. R21 
(1) P u r c h a s i n g  Agent R18 
(1) Supply O f ficer R16 
(1) Clk. T ypi st R8

58,195.
48,107.
42,103.
27,143

Travel  
Contra c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .-one-time

7,500.
19,600.
7,200.
6,000.

19,300.

(4) 175,548. 59,"6(50. 235,148.

(1) Finance O f f icer R21 58,195. Travel 5,000.
(1) Acct. S upervisor R16 42,103. C ontractual 33,100.
(2) Acct. Cl erk R10 30,284. X  2 C o m m o d . - o n g o i n g 9,000.
(1) Clk. T y p i s t  R8 27,143. C o m m o d . - o n e - t i m e 7,500.

E q u i p . - o n e - t i m e 15,700.

75) 188,009. 70,300. 258,309.



Records M a n a g e m e n t
(1) Records A n a l y s t  R18 48,107. T ravel 1,800.
(1) Records Sup erv i s o r  R15 39,415. Contrac tual 81,200.
(1) Records H a ndler  R12 33,820. C o m m o d . - o n g o i n g  9,000,
(2) M i c r o f i l m  Operators R10/R14 C o m m o d . - o n e - t i m e  7,500.

3 0 , 2 8 4 . / 3 7 ,005. E q u i p .-one-time 105,000.

T 3 r 188,631. 204 ,500. 392,131.

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R23 
(1) P r o g r a m m e r  A n a l y s t  R17 
(1) DP/Comm. S y s . Supvr.Rl8 
(1) Clk. T y p i s t  R8

65,742.
44,923.
48,107.
27,143.

Travel  
Contractual  
C o m m o d .-ongoing 
C o m m o d . - one-time  
E q u i p .-on e-time

7,500.
319,900.

7,200.
6,000.

56,100.

(4) 185,915. 396,700. 532',615.

D u p l i c a t i o n  Svcs.
(1) D u p l i c a t i o n  Mgr. R19
(1) Printing  Tech. R17
(2) M a c h i n e  Operators R12

51,365. 
44,923. 
33,820. X 2

Travel  
C ontractual  
C o m m o d .-ongoing 
C ommod . - o n e - t i m e  
E q u i p .-one-time

1,000. 
74 ,500. 
57,200. 
6,000. 

174 ,800.

W ) 163,928. 313,500. 477,428.

TOTAL (33) 1,341,03/, 1,213,900. 2,554,937.
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Bradley
2/3/86

Original sponsors: Devries, Abood, 
Faiks and Rodey

IN THE SENATE BY THE J U D I C I A R Y  COMMI T T E E

CS FOR SENATE JOINT RESOLUTION NO. 9 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A LASKA  

FOURTE E N T H  L EGISL ATURE - SECOND SESSION

Proposing amendments to the C o nstituti on 

of the State of A l a s k a  rel at i n g  to the 

election of the a t t o r n e y  general.

BF IT RESOLVED BY THE L E G I S L A T U R E  OF THE STATE OF ALAS. *:

* Section 1. Article III, sec. 23, Constitution  of the State of Alaska 

is amended to read:

SECTION 23. REORGANIZATION. (a) Except as p r o v ided in (b) of 

this section, the [THE] governor may make changes in the o r g a n i z a t i o n  

of the executive b r a n c h  or in the assignment of functions among its 

units w h i c h  he considers neces s a r y  for efficient administration. 

Where these changes require the force of law, they shall be set forth 

in executive orders. The legislature shall have sixty days of a 

regular session, or a full session if of shorter duration, to d i s a p­

prove these ex ecutive orders. Unless disapp roved b y  resolu t i o n  c o n­

curred in by a m a j o r i t y  of the members in joint session, these orders 

become effective at a date thereafter to be des ign a t e d  by the g o v e r­

nor.

(b) The g o v ernor may not make a change in the o r g a n i z a t i o n  or 

function of any unit of the executive b ran ch w h i c h  is h e a d e d  by the 

attorney general.

* Sec. 2. A r ticle III, sec. 24, Constitution  of the State of A l a s k a  is 

amended to read:

SECTION 24. SUPERVISION. Except for any unit of the executive 

branch which is h e a d e d  by the attorney general, each [EACH] princip al 

department shall be u n d e r  the supervision of the governor.

-1- C S S J R  9(Jud)



* Sec. 3. Article III, sec. 25, Consti t u t i o n  of the State of A l a s k a  is 

amended  to read:

SECTION 25. D E P A R T M E N T  HEADS. The he ad of each p r i n c ipal d e­

partment shall be a single executive unless o t h e r w i s e  p r o v i d e d  by law. 

The head of a principal department [HE] shall be a p p o inte d by the 

governor, subject to confir m a t i o n  by a m a j o r i t y  of the m e mbe rs of the 

legislature in joint session, and shall serve at the p l e asure of the 

governor, except as ot her w i s e  p r o vided in this article w i t h  respect to 

the lieutenant governor and the attorney general [SECRETARY OF STATE]. 

The heads of all principal departments shall be citizens of the United 

S t a t e s .

* Sec. A. Article III, C onsti t u t i o n  of the State of A l a s k a  is amended 

by adding n e w  sections to read:

SECTION 28. A T T O R N E Y  GENERAL: QUALI FICATIONS. There shall be

an attorney general. The attorney general shall be at least thirty 

years of age and a q u a l i f i e d  voter of the state. The a t t o r n e y  general 

shall have been a res ident of A l a s k a  at least five years immediately 

preceding the filing for office and shall have been  a citizen of the 

United States for at least seven years. The a t t o r n e y  general shall be 

licensed to practice law in the state and shall possess additional 

qualifications p r e s c r i b e d  by law.

SECTION  29. E L E C T I O N  OF A T T O R N E Y  GENERAL. The a t t orney general 

shall be chosen by the q u a l ifi ed voters of the state at a general 

election. The candidate r e c e iving the greatest n u m b e r  of votes shall 

be attorney general.

SECTION 30. L I M I T  ON TENURE. A person w h o  has been elected 

attorney general for two full successive terns is not eligible to hold 

that office until one full term has intervened.

SECTION 31. VACANCY. In case of a v a c a n c y  in the office of 

CSSJR 9(J u d ) -2-
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attorney general for any reason, a s uccessor shall be elected for the 

remainder of the u n e x p i r e d  term at the first general election o c c u r­

ring not less than six months after the office becomes vacant. The 

governor m a y  appoi nt a qu alified person to fill the office b e t w e e n  the 

date it become s v a c a n t  and the date it is f ille d b y  election.

SECTION 32. COMPENSATION. Tne c o m p e n s a t i o n  of the attorney  

general shall be p r e s c r i b e d  by law and shall not be d iminished  during 

the term of office, unless by general law a p p l y i n g  to all salaried 

officers of the state.

SECTION 33. DUTIES. The attorney gener al shall be the legal 

adviser of state officers, shall rep resent the state in all civil 

actions in w h i c h  the state is a party, shall p r o s ecute all violations  

of state law, and shall p e r f o r m  other duties p r e s c r i b e d  by law.

SECTION 34. E L E C T I O N  AND TERM OF A T T O R N E Y  GENERAL. The first 

election for an a t t o r n e y  general require d by the constit ution to be 

elected shall occur at the first general e l e c t i o n  occurr ing after the 

office is e s t a b l i s h e d  unde r the constitution. If a v a c a n c y  occurs in 

the office of a t t o r n e y  general before the first general electio n held 

after the o f fic e is e stablished under the constitution, the office 

shall be f illed u n d e r  the lav; as it existed b ef ore the office was 

established u n d e r  the constitution. Except as o t h e r wise p r o vi ded in 

the constitution, the term of office of a t t o r n e y  general r e q u i r e d  by 

the c o nsti tution to be elected begins at n o o n  on the first M o n d a y  in 

December f o l l o w i n g  the general election for that office and it expires 

at noon on the first M o n d a y  in D ecember four years later.

* Sec. 5. The amen dm e n t s  proposed by this r e s o l u t i o n  shall be placed 

before the voters of the state at the next general election in conformity 

with art. XIII, sec. 1, Const i t u t i o n  of the State of Alaska, and the e l e c­

tion laws of the state.

-3- C S S J R  9 ( Jud)



Table 19
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Alabama . . .
AU«ha • . . .  Arizona . . . .  
ArV>n%*a . . .  
C a l l lu m la . . .
Cnl<ir*du . . .  
Connecticu t. 
f )r la » « rt . . .
F lo r id a ..........Georgia . . .
H a w a i i  . . . .
Idaho ..........
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O h io .......................
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O regon ..............................
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South Carolina ,
South Dakota .
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T e x a s ................
U ta h ..................
W rm on l............
V irg in ia ............
Washington . . .  
West V irg in ia ., 
Wisconsin . . . .  
W y o m in g .. , . .
G uam ........................................
Puerto R ico  ..................... ..
Virgin Islands   .....................
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CE CE CE CE CE C CE GE CE y 6 C E A CE CE CE A
CE CE CS CE CE CS CS GS GS OS CS AC AC A AG CS AG
CE CE CE CE CE CS CS CE CE .A A GS GS CE A CS A
CE CE CE CE A G CS CE ? S , < * v . . . 8 C CE C B A

CE CE 0 - 0 CS CS CS jtf-282 C S  ■ (>•7) . . . CS (>•28) 0 -3 ) 0 -2 2 )
CE CE CE C E CE G CS GS C S . G BGS G (>•11) CE 0 -1 ) BGS 0 -8 )
CE CE CE CE CE C CS CS GS G CS CS CS CE O - l) CS A
CE CE CE SE CE C C (>-*) C C C 0 - 0 A AT G A
CE CE CE CE CE C S . . . SE CS (»-St CS GS A GS <>•*) 0 - 3 ) CS

CE CE CE CE SE CS CS B CS CS B CS A A A CS A
CE CE CE CE CE G c CE c AG B G C 0 -1 0 ) A AC AC
CE CE CE CE CE CS c CE GS CS . . . CS CS 0 -8 ) CS CS A
CE C L C L CL C GLS G LS GLS- A C B (>•27) G AG GLS AO CS
CE CE CS CE CL CS . . . GS ACS CS GS A/> A C CE A ACS 0 - 8 )

CE CE CE CE CE C c G c A C AT C G G G A
CE CE C E ■CE CS CS CS B CS 0 -8 ) B CS . • • . . . (>•1) B ( .-8 )
CE CE CE CE CE G CS CS BS C S CS Ot) (>•11) A CS GS A
CE CE C E CE CE CS . . . SE CS B . (>•29) B 0 -3 0 ) A B B
CE CE CE CE CE CS CS CS AS A B A (>•11) A CS CS A

CE CE C E ’’ CE A C CS GS (>■11) C G C (>■11) A c A A
CE CE CE CE CE C CS CS CS A B CS 0 -1 1 ) A O - l) GS A
CE CE CE CE CE G c BC A (>-81 C C c CE A C A
CE C L G C CL CC (a-S) CC CC A 8 GOC GOC GOC O - l ) GOC B
CE CS. "GS CS CS BC CS CS A CS GS CS CS GS A

CE CE CE CE CE GS CS (0 ) CS C G CS AC C O - l) A A
CE CE CS CE ; A G • » » CS c G G CS GS CE CS CS 0 *8 )
C E - CE CE CE CE C G CE CS AC (>•8) c A (>•22) A C AG
CE CE CE CE CE G A C E CS A G A A CS A
CE CE CE CE CE G CS CS A OS GS CS (a-J i > 0 -2 1 ) O - l ) CS A

C E CE CS CE CE CS CS GS G B G c AG B B . . .
CE CE SE CE G CS GS AG A CS CS A A A AG A
CE CE CS CE CE C S c CS CS G CS CS CS AC A AC AG
CE CE CE CE CE C GS (>•12) C CS B CS CS A BS CS A
C E CE CE CE CE CE 0 -22 ) SE B B B (>•27) A CE B B 0 -2 2 )

CE CE CE CE CE CS G CS A C CS CS (>•27) CE 0 -D AC A
CE (i) C L SC CL C (>•10) C G A B c (>•11) CL A G A
CE C E - GS CE CE GS SE BS C . i a (>■27) CS CE A B B
CE CE CE CE G CS GS CS G , • • CS GS CE AG BA AC
CE CE CE SE CE SL CS GS CS GS (>•() A GS 0 -1 0 ) O - l ) CS CS

CE CE GB CE GB CB GB C B B GB CB A CB 0 -2 9 ) G 8 GB
CE CE CE CE CE CS (*-6) GS A CS b ’ CS 0 - 1 1) 0 -2 2 ) O - l) CS B
CE CE CE CE GS (>•10) CE GS A CS CS A (>•10) 0 -D CS A
CE CE CE CE CE C CS B GS (>•8) A CS 0 -1 1 ) 0 -8 ) O - l) A 0-81
CE CE GS CE G G B G C . . . (>•27) 0 -2 7 ) C O - l) BG A

C E CE C S A GS CS (>•38) C S CS G 0 -8 ) A CS A
CE GB CS CS CS • a • GS (>•21) C G G A c CS CS ■ . •
CE CE . . . GS . . . <b) CS (>-<) G CS CS (b) GS GS (b )

Note: Salary figure* fo r these o ffic iab  may be found in Table 18.
Key:

CE —Constitutional, elected 
CL —  Constitutional, elected by legislature 
SE — Statutory, elected 
SL — Statutory, elected by legislature 
L  — Selected by legislature o r  one o f  its organs 
SC — Statutory , elected by state supreme court

Appointed by:
(J —Coven tor 
GS — Governor 
GB —Governor 
GE —Governor 
GC — Governor 
CD  —G overn o r 
GLS —G overnor

Approved by:

Appointed by:
A T  — Attorney general 
A — Agency head 
AB — Agency head 
AG — Agency head 
A G C — Agency head j  
AS — Agency head 
A LS — Agency head

Approved by:

GLG  —Governor A L l. governor 
GOC —Governor & council or 

cabinet
LG — Lieutenant governor

Senate 
Both houses 
Either house 
Council
Departmental board 
Appropriate legislative com ­
mittee A  senate

AGS ■ 
ASH •

■Agency head 
-Agency head

B
BG
BGC
BGS
BS
BA
CS
ACB

-B oa rd  o r commission
-B oa rd
-B oa rd
-B oa rd
-B oa rd  o r commission 
-B oa rd  o r commission 
-C iv il Service 
-Nom inated by audit 

committee

Board
Governor
G overnor A council 
Senate
Appropriate legislative committee 
A senate

Governor A senate 
Senate president A house 
speaker

Governor
G overnor A council 
G overnor A senate 
Senate 
Agency head
Both houses
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Table 6

A T T O R N E Y S  G E N E R A L  A N D  SECRETARIES O F  STATE: 

QUALIFICATIONS F O R  OFFICE

State or 
other jurisdiction

Attorneys Genera: Secretaries o f  Slate

Minimum
a t'

U.S.
citizen
fyeant

State
resident
fyeant

Qualified
>uter

Licensed
attorney
fyeant

Member• 
ship in 

the slate 
bar 

fyeant
Minimum

ate
U.S.

citizen
fyeant

Stateresident
fyeant

Qualified
i-oter

Alabama .......................... 23 7 5 25 7 5 a
A la sk n ................................. a (a) (a) (a) (a)
A r iz o n a .............................. IS to 5 23 10 j a
A rkansas ............................ a a a'.b ) a ♦ (b)
C aliforn ia ............................. 18 a ♦ (c) ♦ (c) ♦ (b)
C o lo ra d o ............................ 25 a 2 a 23 a 2 a
Connecticut........................ 21 a 6 mos. a 10 10 21 a a a
D e law are............................ .  •».
F lo r id a ................................. 30 a 7 a 5 5 30 a 7 a
G eo rg ia ............................... 25 10 6 a 7 6 25 10 b * • -
H aw a ii................................. Cl 1 (a) (a) (a) (a )
Id a h o ................................... 30 a 2 * a a 25 a V
I llJ n o h ................................. 25 a 3 25 a 3 . .  .
Ii.d lana ................................. , , . a a a (b ) a « • • *>* • ♦ (b)
Iow a ..................................... . . . a
K ansas ................................. a a a ♦ (b )
Kentucky ............................. 30 2 8 2 30 . 4 . 2
Louisiana............................. IS 5 5 a 5 3 25 5 5 a
M aine...................................
M ary land............................ to ♦(b) , 10 10(d)
Massachusetts.................... a 5 a a a 18 a 5 a
Michigan ........................... 18 a 30 dsys a a a a 30 days ♦ (b )
M innesota........................... 21 3 mos. 30 days a 21 a a a
Mississippi.......................... 26 a 5 a ' 5 ' . 5 25 5 5 a
M issouri...............................
M o n tan a ............................... 25 a •%* 5 5(d) 25 2 2
N ebraska............................... 2 1 (0 *<d | a (d ) 18 a a r . •
Nevada................................... 25 2 •% 18 2 * a
New Ham pshire .................. a a . t .
New Jersey............................. 15(0 a a a . . .
New MetJco........................... 30 a 5 a a 30 a 5 a
New York ............................. 30 a 5 »<d>
North C a ro lin a .................... 21 a 30 days a 21 a i a
North D ako ta ...................... 25 a a a 25 30 days a
O h io ........................................ 18 30 days 30 days a . . . . . . ♦ (b)
O k lah om a ............................. 31 a 10 a 3! a 10 ♦
O regon ................................... . . . . . . a (b ) 18 a a a
Pennsy lvan ia(g).................. 30 a 7 a (d ) * t f ) a . .  .
Rhode Is land ........................ 18 30 days 30 days a . . . 18 30 days 30 days a
South C a ro lin a .................... . . . a a (b ) 21 a 1 a
South D a k o ta ...................... a a ♦(b) a a
Tennessee...............................
T e x a s ..................................... a a a . .  . a a
U ta h ....................................... 25 a 5 a a a (a) (a) (a) (a)
Vermont................................. . . . ♦ (b)
V irg in ia ................................. * ♦ (b ) a . . .
Washington........................... a a a |b ) a a a a ♦(b)
West Virginia........................ 25 5 5 a 18 5 5 a
W isconsin ............................. , , . m r  •" . . . #i* f
W yom ing............................... a 4 4 25 ♦ a a
American S a m o a ................ (a) (a) (a) (a)
G u am ..................................... N .A . N .A. N .A . N .A . N .A . N .A . (a) (a) (a) (a)
Northern Mariana is........... 5(d) (a) (a) (a) (a)
Puerto R ic o ........................... 21(e) •«■ ♦ (d) ♦ (d)
Virgin Is la nd s ...................... a ♦ (h) (a ) (a) (a) (a)

N .A .— Not available.
(a ) No secretary o f  Hate.
(b ) A lthough (here may be no specific requirement fo r  minimum age 

o f  U .S . citizen, it can be inferred that the individuaJ must be 18 yean old 
and a U .S . citizen since he o r she m u " be a qualified voter. In addition, 
some states have residency requirements to be a qualified von  ind these 
can be found in the table “ Qualifications fo r Voting ."

(c ) No statute specifically requires this, but the State Bar Act can be 
construed as making this a qualification.

(d ) Implied.

(c) Implied, since she attorney general must represent the state in ail 
legal matters and, therefore, must be an attorney. To be an attorney in 
Nebraska and Puerto Rico, one must be at least 21 years o ld .

( 0  Implied, since the attorney generaJ must be a practicing attorney 
and to be an attorney in New Jersey, one must be at least 18 years old.

(g) These qualifications took effect fo r the first time with the attorney 
general entering office in 1981.

(h ) Must be admitted to practice before highest court o f  a state o r  ter­
ritory.

S E

still othrrjur
Al«l>ama
AUuka(c|An/on*
ArVimu
California
Colorado 
Connecticut. 
Delaware . Morida . . .  Georgia
Hawallfc). Idaho . . .  . 
Illlnoft 
Indiana . 
!«»*■ . . .
Kama* .
Kentucky . .  
I.ouidi/ia. .Maine.......
Maryland .
Mawachuaettk Michigan .. 
Mlnnrviia Mbuhaippl 
Mltuiurl..
Montana 
Nchnuka Nevada. New Ham 
New Jrnc
New Mei 
New Yor 
North Ci North Ih Ohio. .
Oklahoma . .Oregon.........
PcnniyHanta. 
Rhode fUand 
South Carotini
South Dakota 
Tenn«a*t . .
Texna ............
U lth (c ) ........
Vermoat___
Virginia.......

! ’
weu VirginiaVYucontfcf
Wyooikg_

American Sam Puerto Rico.
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Table 9

A T T O R N E Y S  G E N E R A L :  P R O S E C U T O R I A L  A N D  A D V I S O R Y  DUTIES

AVvi«?k1 
UttilJitonIssues advisory opinions

Stole or 
other jurisdiction

Authority to 
initiate local 
prosecutions

May 
micnene 
in local 

prosecutions
Stay assist 

local 
prosecutor

Stay
supersede

local
prosecutor

1
a
C
V
2 3
f i l

C2
1X
£

c

1
5.
1
£

s. S 
1 !

e  c 
C 5e  a

5 5 r
!■&£
< 1 1  c H °  0  i  a

I
ic
a

MccM

1

V ^ iabam a ................ A A .D A .D A x ♦ X • X X
A la ska .................... A la ) A la) A la ) A U ) ♦ X X X X X

v-Cnio n a ................. A .B .C .D .F B.D B .D B * X X t X X » - .
*<rkansaa............... . .  . D D ♦ X X X X X X
'C a lifo rn ia .............. A . E A .D .E A .B .D A • X X X X X X

V?ok>r»do................ B.F 0 D .F (b ) B ♦ X * X X X X
vC onnec tlcu t......... . .  , * 0 X X X X

Delaware............... t o (c) t o ‘(c)’ * V X X X X
\JR o rid a .................... F D D * X X X Q X X
i£ ro rg ia ................. A .B .F A ,B .D .G A .B .D .F b ‘ ♦ X X * X X

Hawaii.................... E A .D .G A .D A.G * X X X ' X X *
O d a h o ...................... A .D .F A A .D A * X X X Q - X X
M flln o b .................... A .D .E .F .G A .D .E A .D F * X A X (d )
M tid itn a .................. F (b ) .  * . A .D .E .F G * X Q . X X f l - X
l io w a .................... .. D .F D D ♦ X X ♦ X w X

vfcxnsxs.................... B .C .D .F D D A .F ir X X X X X X
vfctnlucky................ A .B B.D B .D .F G . * ♦ X X X X
t fcou ls la na ............. G G • D G ♦ X X X X X X
Maine...................... A A A A ♦ X . . . X X X X

iM lry la n d ................. B.C .F B .C .D B .C .D B.C tt X X X X X X

wM&ssxchu setts___ A .B .C .D .E .F .G A .B .C .D .E .G A .8 .C .D .E a .b .c .e ’ X X Q . X X X X
iM kh lg an ................ A A D A x X * X X r \ X
^-Minnesota............. B B.D .G A .B .D 0 * X 0 X Q^Mississippi............. B .E .F B .F * X X X A ( if <d)

.................. F B * X X X 0■ * X

•M tlniana................ C .F A .B .C .D A .B .C .D .F A .C * ♦ (C) X X X Rt-Nehrxska................ A A A .D A * X X X X K -O rtvada ................. D .F .G lf) D (0 ( f . l ) G .F * Q X 0 ’ Q * 0 -
New Hampshire . . A A A A X Q . . . V * X
New Je rse y ........... A A ,B .D .G A .D A ,B .D .G * V X X X * X

New M ex ico ......... A .3 .E .F .G B.D .G D B * X X X X ft X
vN rw  Y o r k .............. B .F, B D B a 0 - 4 X X • 0 - X
V fo r lh  C a ro lin a .. . • . , D D 'Ir X X A X XVNonh D ako ta___ A.G A .D A .D a ’ x X X Q - Q - J v <d)
ID h lo ........................ B .C .F B.F F B.C * ♦ (c) X X 0 - Q- • *»

V rfk lahoma.............. B.C B.C B.C B.C * X X X X X X
O re g o n .................... B .F B.D B.D B * X A X X <d> (d)
U>enns)lvania......... A .D .G D.G D G * UJ. r\ <?• A X
MtTiode Is la n d ----- A D D * X O ' u $ l i . . .
u inuth C aro lin a . . . A A .D A .D a ’ * X H X X

VftJuih D ako ta___ A (h ) A A A * X X X Q * X X
Tennessee.............. O .F .G (b ) D .G (b ) D F * X X X vx (d ) (d )

v f f s u ...................... F D x X X X X X X
4^1 ah ........................ A .B .D .E .F .G E .G D.E E * X X X (d ) (d)
s> e rm on i............... A A A A ★ V X X X X X

M rtn in la .................. B .F A .B .D .F B .D .F B * X X X X X X
U Y ish in g to n ......... B .D .G B .D .G D B * X X X X X X
•West V irg in ia___ , , . D . . . * X X X X (i) (1)

i i i f c f o n 5 in .............. B .C .F B .C .D D B .C (j) X X X X (i) (i)
.............. B .D (b ) B.D B .D X X X X X X

American Samoa . A .E A .E A .E A .E X X X X X X
N o. Mariana Is. . . A ♦ X X X X X
Puerto Rico........... A .B .E A .B .E A .E A .B .E X X X X X X
Virgin Is lands___ A ’  • r X X X X X X

Key:
A —On own initiative.
B—On request o f  governor.
C —On request o f  legislature.
D —On request o f  local prosecutor.
E— When in state’s interest.
F— Under certain statutes fo r specific cnmes.
U —On authorization o f  court o r other body.

(a ) Local prosecutors serve at pleasure o f  attorney general.
(b ) Cenain statutes provide fo r concurrent jurisdiction with local pros­

ecutors.

(c) No local prosecutions o r prosecutors.
|d ) Only when requested by governor o r legislature.
(e) To legislative leadership on ly o r to  legislature as a whole.
( 0  In connection with grand ju ry  cases.
(g) W ill prosecute as a matter o f  practice when requested.
(h ) Has concurrent jurisdiction with states' attorneys.
( i) No legal authority, but sometimes informally reviews laws at request 

o f  legislature.
( j )  I f  the governor removes the district attorney fo r cause.
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Table 10

A T T O R N E Y S  G E N E R A L :  C O N S U M E R  P R O T E C T I O N  ACTIVITIES 
A N D  S U B P O E N A  A N D  A N T I T R U S T  P O W E R S

Stale o r 
other jurisdiction

Mat
commenceav il
pi-oceedmgs

Mar
commence
enmtnol

proceedings

Represents 
the state 
before 

regulatory 
agencies

Administers
consumer
protection
programs

Handies
consumer
Complaints

Subpoena
po^en

(at
Antitrust

duties
A labam a ... ........... a o a a • A . B
A laska............................... . .  . • a a a a a B. C
A r i io n i ...................................... a a a A. B. D
\ rk a n \a s ........................ a a a a B. C . D
Californ ia ........................................ a * < . a a B. C . D
Colorado . ................. a a a a a B. C . D(b>
Connecticut............................... • a « A. B. DD e law are ................................. a a a A . B. C
F lo r id a ................. a a a a A. a. C. D
Georgia...................................... . * a a . . . a B. C . D
Hawaii ............................................ a a a A. B. C . D
Idaho . .  ........................ a a a • D
Illin o is .............................................. a a a a • A . B. D
Ind iana ..........................  ................ a a B. C . DIo w a ................................................... • a a a a • A . B . C . D
Kansas................................................ a a a a a B. C . D
Kentucky . . ,  . . .  . a a a a a te ) A. B. D
Louisiana.......................................... a a a B. C
M a ine ................................................ a a a a • B. C
M an la n d ........................................ a a a a a B. C . D
Massachusetts................................. ♦ a a a a • A. B. C . DMichigan ...................... ................. a a a a a A. B. C . D
M innesota ...................... • a a a • B. D
Mississippi...................................... a  • a a • B, CM issouri............................................ . . . a a A. B. C . D
Montana.......................... a a a B. C. D
N ebraska ........................................ * a a a • A. B. C (d ). D
Nevada................ ...........  ......... a a » a A. B. C . D
New Hampshire............................... * a a a • a. C. D
New Jersey............................... . . a a a a * a A . B, C . D
New Mexico...................................... * a a a a ■ A . C
New Y o rk . . .  ............................... a a a a A. B. C . D
North C a ro lin a ............................... a a a a • A . B. C. D
North Dakota ............................... a a a a a C . D
O h io .................................................. a a a a a a B. C . D
O k la h om a ........................  . . . a •  <e) a a • 0. D
Oregon . a a • ( c ) a a • A, B . C . D
Pennsylvania........................ a * a a • D
Rhode Is land ................................... a a a a a • A , B . C . D
South C a ro lin a ............................... a a a a a A . B . C . D
South D a k o ta ............................... a a a a • A . B . C . D
Tennessee.......................................... a a •  (c) a a a A. U. C . D
Texas........ ....................................... a a a a • B. D
U ta h .................................................. a •  (d) •  (d ) . . . * ( ! ) a A (g ), B. C . D ig )
Verm ont............................................ a a a a a • A . B . C . D
Virginia.............................................. a •  (c) a ♦<0 •(0 • A. B . C . D
Washington...................................... a a a a • A . B. D
West Virginia.................. a a a a a A. B. D
Wisconsin.......................................... a a a a a A . B. C , D
W yom ing.......................................... a . . . a a
American Samoa.................... a a a a
Northern .Mariana Is...................... a a a a a a B. C . D
Puerto R ic o ........... .......................... a a a •  (e) a (e ) a A. B. C
Virgin Islands................................... a • (h) a a A . B (i), C . D

Key:
A — Has parens patriae authority to commence suit* on behalf o f  con­

sumers in state antitrust damage actions in state courts.
B —May initiate damage actions on behalf o f  state in state courts.
C — May commence criminal proceedings.
D— May represent cities, counties and other governmental entities in 

recovenng civil damages under federal o r  state law.
(a ) In this column on ly: *  indicates broad powers and * indicates 

limited power*.
(b ) Only under Rule 23 o f  the Rules o f  Civil Procedure.

(c) When permitted to intervene.
(d) Attorney general has exclusive authonty.
(e) Limited.
(0  Attorney general handles legal matters only with no administrative 

handling o f  complaints.
(g) Opinion on ly, since there are no controlling precedents.
(h i May always prosecute in inferior courts. May prosecute in District 

Court by request o r consent o f  U .S . Attorney Genera).
(i) May initiate damage actions on behalf o f  territory in District Court.

m

V.'

•3fc

w.L X V

oth
Alabin*Alaska
Aruooi
Arkans.
Callfon
Color** 
Cooaec 
I) flaw a Ho rid* 
CcorgiJ
Hawaii 
Idaho 
Illinois 
Indiana 
low* ..
Kansas
kenluc
Louisia
Maine
Marylai
Massac
Mkb̂ i 
M lanes 
Mlohii 
Missou
Monlai Nehru 
.Nev ad I 
New H 
New Je
New M 
New Yi 
North t 
North I 
Ohio
Oklahc 
O rrgoi 
Pennsy 
Rhode 
South »
South I
Tennes
Texas
Utah .
Vermo
Virgin I 
Wash 11 
West V 
Wbcoi 
Wyom
A merit 
North* 
Puerto- 
Virgin

Key.
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A T T O R N E Y S  G E N E R A L :  DUTIES T O  A D M I N I S T R A T I V E  A G E N C I E S  
A N D  M I S C E L L A N E O U S  DUTIES

Table 11

Duties to administrative agencies
Conducts
lilifation

State or 
Other jurisdiction

Seri es us 
counsel 

f o r  state

Appears 
fo r  

state in 
criminal 
appeels

"5

1
■2*§

C
3  c -. c
§1
c■i a

I tV U ■C Q
-S '?

au
S
3■3aa

t

V. C
a 5-  3
C S
f a

a
jr't•C t<-  a
s i
S t
I I

V4l*b&ma ........................ ♦ (• ) • • ♦ 9 • • ( b )
A la s k a ............................ . A . B. C * ♦ • « 9 a . . .

w k r iro n a .......................... A , B. C ♦ (c.d) •* * ♦ 9 • .  .  .
- V r k in ia j ........................ . A. B. C ♦ (a) ♦ * * ♦ *
•California ...................... ♦ (* ) ♦ • 9 9 * . . .
k £ fi lo rad o ........................ . A . B .C ♦ (a) ♦ 9 9 • « • .
-Connecticut.................... . A . B .C * ♦ 9 9
Delaw a n .................... . A . B .C •  (a) • 9 9 9 ♦

w H orid t............................ . A. B. C ♦ (a) * 9 m 9 9
i£ c o rg ia ........................... ■ A . B. C ♦ (b .c ) • 9 9 9 9

H aw aii............................ . A . B ♦ (b .c ) 9 9 * 9 9
>J<fxho............................... . A . a . C ♦ (a) ♦ 9 ♦ 9 9
cW in o ls ............................ . A . B*. C ♦ (b.c .e) * 9 « 9 9 9
L i f fd it f li ............................. . A. B .C ♦ (a) ♦ * * 9
\>M »a ................................. A . B .C * < i) € ♦ a * 9 . . .
'K an sas ............................ . A . B. C ♦ (■) a * ♦ 9 9
O tfn locky ........................ . A . B ' . C ♦ ’t • * 9 •
ufcoulsiaaa........................ A. B .C ♦ (c) a ♦ 9 ♦

M aine.............................. . A . B .C ♦ (b .d ) a 9 *
wMarylaad........................ . A. B .C * ♦ * 9 ♦ (b) ♦ ♦
i^Maisacbusetu............... . A . B .C ♦ (b .c .d ) ♦ ♦ 9 ♦ * *
u>4ichigan........................ . A . B. C ♦ (b .c .d ) * 9 9 • *
^M innesota...................... . A . B. C ♦ (c) * ♦ 9 ♦ 9 •*
•"■Mississippi...................... . A. B .C ♦ * * 9 * » . 9
^M issouri.......................... A . B . C ♦ + ♦ ♦ ♦
tX o n ta n a ........................ . A . B. C * * 9 ♦ 9
y^Vbraska........................ A. B .C • ♦ 9 ♦ ♦ 9
v-^<r>adi............................ . A. B. C ♦ (d) * 9 ♦ . .  . 9 ♦

New Hampshire........... . A. B .C ♦ (a) ♦ 9 ♦ * ♦ ♦
New Jersey........................ . A. B. C ♦ <d) ♦ * • ♦ •
New Mexico ................. . A. B .C ♦ (a) * * * * 9 •
New York ........................ . A . B .C ♦ (b ) * 9 * ♦ •

wNbrth C aro lin a ............... . A . B. C ♦ * ♦ * • * (b )
»*<drth D a k o ta ............... . A . B. C ♦ (b ) ♦ ♦ 9 . .  i 9

................................... . A . B. C ♦ * 9 ♦ 9 *
O k lah om a........................ . A . B .C ♦(b) * ♦ 9 * 9 9

-O re g o n .............................. . A . B .C * ♦ • 9 9
Pennt)lvania .................... . A . B, C *<c> * * 9 9 •

M fhode Island .................... . A . B, C 0 (3 ) * 9 * rr ♦
w^outh C a ro lin a ............... . A . B. C *<d> 9 ♦ 9 *
Uswutb D ak o ta .................. . A . B .C * (1 ) ♦ ♦ 9 * . . «
Tennessee ........................ . A . B. C *< 3 | * ♦ 9 ♦ ♦ (b)
T e x a s ................................. . A . B .C *<c) ♦ ♦ ♦ 9 9
U ria h ................................... . A . B .C * (3 ) * * * 9 9 9
^ rn n o n t ............................ . A , B. C •  (b ) ♦ ♦ * 9 9 ♦ (b)
Virginia ............................. . A. B .C * ( 3 ) ♦ ♦ * 9 9 *

'-Washington...................... . A. B. C *<c .n ♦ ♦ 9 9 9 *
wWesl V irg in ia ................. . A . B .C » (3 ) ♦ ♦ 9 ♦ <0 9 *
vW b co n s ln ........................ . A. B .C •  (b ) » • 9 9 9 ♦ tb)
•-Wyoming.......................... A . B .C *<») 9 ♦ ♦ 9

American S am oa ........... A . B, C •  (a ) * * ♦ 9
Nonhenn Mariana i s . . . . A , B .C *<«> * 9 • *
Puerto R ic o ...................... A. B .C * ♦ 9 9 9 ♦ r  *
Virgin Is la n d s ................. A. B. C (h ) * * 9 9 ♦

&

QV-

A'ey: A — Defend sute law when challenged on federal constitutional (
grounds. (

B— Conduct litigation on behalf o f su te in federal and other (
states' courts. (e

C — Prosecute actions against another state in U .S . Supreme (1
Court. (

•Only in federal couns. (
(a) Attorney general has exclusive jurisdiction. Co

In certain cases only.
When assisting the local prosecutor in the appeal.
Can appear on own discretion.
In cenam courts on ly.
I f  authorised by the governor.
Because there are no local prosecutors.
Except in cases in which the U .S . A ttorney is representing the 

mmcnt o f  the Virgin Islands.

161



8 44.21.420 A l a s k a  S t a t u t e s 8 44.21.440 § 44.23.010

(b) The commissioner of administration may
(1) adopt regulations that the commissioner considers necessary to 

implement A S  44.21.400 —  44.21.440;
(2) report on the operation of the office of public advocacy when 

requested by the governor or legislature or when required by law;
(31 solicit and accept grants of funds from the federal government 

and from private foundations, and allocate or restrict the use of those 
funds as required by th grantor. (8 1 ch 55 S L A  1984)

Sec. 44.21.420. Emplo y m e n t  of office personnel, (a) The com­
missioner of administration m a y  employ guardians ad litem, public 
guardians, clerical staff, and other assistants that the commissioner 
determines are needed to perform the duties set out in A S  44.21.410. 
Employees under this subsection are in the classified service under A S  
39.25.100.

(b) The commissioner of administration m a y  employ attorneys 
needed to perform the duties set out in A S  44.21.410. Attorneys 
employed by the commissioner of administration in the office of public 
advocacy are in the partially exempt service under A S  39.25.120.

(c l The commissioner of administration m a y  contract for services of 
court-appointed visitors and experts needed to perform the duties set 
out in A S  44.21.410. The commissioner may contract with attorneys to 
provide legal representation, and with other persons to provide guard­
ian ad litem services, as needed to perform the duties set out in A S  
44,21.410. The commissioner m a y  determine the rate of compensation 
for contractual services, taking into account the time involved, the skill 
and experience required, and other pertinent factors. (8 1 ch 55 S L A  
1984)

Sec. 44.21.430. Attorneys engaged by public advocacy office,
(a) Only an attorney admitted to the practice of law in this state may 
be employed or retained under contract by the office of public advocacy 
to provide legal representation.

(b) A n  attorney employed by the office of public advocacy m a y  not 
engage in the private practice of law unless the attorney provides 
services to the office as an independent contractor. 8 1 ch 55 S L A  1984)

Sec. 44.21.440. Conflicts of interests. Services and legal rep­
resentation rendered by the office of public advocacy, whether per­
formed by a person under contract or by an employee of the office, shall 
be provided in a manner that avoids conflicts of interests. (8 1 ch 55 
S L A  1984)

Chapter 23. Department o f Law.
Section
10. Attorney general 
20. Duties
30. Promotion o f uniform laws 
40. Records, reports and recommenda­

tions on uniform laws

Section
50. Employment o f attorney to appear 

before distant court 
60. Discovery o f information and data 

from transportation business

Se c . 44 .23 .010 . ' 
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Sec. 44.23.010. ' ttorney general. The principal executive officer 
of the Department ot L a w  is the attorney general. (§ 9 ch 64 S L A  1959)

C o lla te ra l re fe rences. —  7 Am. Ju r. 
2d, Attorney General, § 1 et seq.; 72 Am. 
Ju r. 2d, States, Territories and 
Dependencies, § 62.

7A C.J.S. Attorney General, § 1 et seq.; 
81A C.J.S. States, S 61.

Sec. 44.23.020. Duties, (a) The attorney general is the legal advisor 
of the governor and other state officers.

(b) The attorney general shall
(1) bring, prosecute and defend all necessary and proper actions in 

the name of the state for the collection of revenue;
12) represent the state in all civil actions in which the state is a 

party;
(3) prosecute all cases involving violation of state law, and file infor­

mations and prosecute all offenses against the revenue laws and other 
state laws where there is no other provision for their prosecution;

(4) administer state legal services (including the furnishing of 
written legal opinions to the governor, the legislature, and all state 
officers and departments as the governor directs), and give legal advice 
on a law, proposed law or proposed legislative measure upon request by 
the legislature or a member of the legislature;

(5) draft legal instruments for the state;
(6) make a ~eport to the legislature, through the governor, at each 

regular legislative session
(A) of the work and expenditures of the office, and
(B) on needed legislation or amendments to existing law; and

(7) perform all other duties required by law or which usually pertain 
to the office of attorney general in a state;

(8) prepare, publish and revise as it becomes useful or necessary to 
do so an information pamphlet on landlord and tenant rights and the 
means of making complaints to appropriate public agencies concerning 
landlord and tenant rights; the contents of the pamphlet and any 
revision shall be approved by the Department of Law, division of con­
sumer protection, before publication. (§ 9-1-5 A C L A  1949; a m  § 1 ch 
128 S L A  1959; § 9 ch 64 S L A  1959; a m  § 1 ch 8 S L A  1976)

NOTES TO  D E C IS IO N S

Pow ers and duties a re  those 
ascribed o t common law . —  This section 
indicates that the office o f the attorney 
general is to function with those powers 
and duties normally ascribed to it at

common law. Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile 
No. 2071), 534 P.2d 947 (1975).

U nd e r the common law , an a tto rney  
gene ra l is empowered to b ring  any

-ft

i
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action which he th inks necessary  to 
protect the public interest, and he pos­
sesses the corollary power to make any dis­
position o f the state’s litigation which he 
thinks best. Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile 
No. 2071), 534 P.2d 947 (1975).

A u tho rity  to sue fo r  restitu tion  fo r  
d e frauded  land  pu rchasers . —  The 
state has the authority to bring suit in the 
public interest on the basis o f common-law 
fraud to obtain restitution for defrauded 
land purchasers. State v. F irst Nat’l Bank, 
Sup. Ct. Op. No. 2591 (F ile  Nos. 5006, 
5107). 660 P.2d 406 (1982).

W hat con tro l o v e r state's lega l busi­
ness inc ludes. —  D ’-oretionary control 
over the legal business o f the state, both 
civil and crim inal, includes the initiation, 
prosecution and disposition o f cases. Pub­
lic Defender Agency v. Superior Court. 
Sup. Ct. Op. N o .' l l4 0  (F ile  No. 2071), 534 
P.2d 947 (1975).

D isc re tion  not sub jec t to judi* iat 
rev iew . — When an act is committi 1 ,o 
executive discretion, the exercise o f '!.at 
discretion within constitutional bounds is 
not subject to the control o r review o f the 
courts. To interfere with that discretion 
would be a violation o f the doctrine o f sepa­
ration o f powers. Public Defender Agency 
v. Superior Court, Sup. Ct. Op. No. 1140 
(F ile  No. 2071). 534 P.2d 947 (1975).

Although the supreme court has ju ris ­
diction to entertain a case and to find the 
existence o f legal authority, it does not 
have power to control the exercise o f the 
attorney general’s discretion as to whether 
he will take action in any particular cases 
o f contempt for nonsupport. Public 
Defender Agencv v. Superior Court, Sup. 
Ct. Op. No. 1140 (F ile  No. 2071), 534 P.2d 
947 (1975).

C ou rt m ay no t o rd e r p rosecu tion  o f 
contempt fo r  nonsupport. — The 
authority to proceed under this section 
does not empower the court to order the 
attorney general to prosecute any partic­
u la r contempt for nonsupport. Public 
Defender Agencv v. Superior Court, Sup. 
Ct. Op. No. 1140 .F ile No. 2071), 534 P.2d 
947 (1975).

Contempt o f suppo rt o rd e r is v io la ­
tion  o f  state law . — In light o f the sub­
stantial state interest in the enforcement 
o f child support orders, contempt o f such 
an order is a violation of state law within 
the meaning o f subsection (b)(3). Public 
Defender Agencv v. Superior Court, Sup. 
Ct. Op. No. 1140 (F ile No. 2071), 534 P.2d 
947 (1975).

Cited in State v. R.H., Ct. App. Op. No. 
375 (F ile No. 7768), P.2d (1984).

C o lla te ra l re fe rences. — 7 Am. Ju r. 2d 
Attorney General, S 9 et seq.

7A C.J.S. Attorney General, § 7 et seq. 
Waiver by attorney general o f state’s 

immunity from suit. 42 ALR 1484; 50 ALR 
1408.

Power o f attorney general as to compro­

mise and settlement or dismissal o f suit or 
proceeding, 81 ALR 124.

Prohibition as means o f controlling 
attorney general, 115 ALR 14; 159 ALR 
627.

Right or duty o f attorney general to 
intervene in civil suits, 163 ALR 1346.

Sec. 44.23.030. Promotion of uniform laws, (a) The Department 
of Law shall examine, collect, and arrange data as to prevailing laws 
in the United States and other countries on marriage, divorce, 
insolvency, wills, executors and administrators, probate practice, taxa­
tion, commercial law, civil and criminal practice in the courts, elec­
tions, insurance, real property, all phases of corporation law, forms of 
notarial certificates, vital statistics, attachments, banking, partner­
ship, and other subjects where uniformity is considered important. It 
shall investigate the best means to assimilate and make uniform the 
laws of the several states, territories, and districts of the United States, 
and shall investigate and report upon these matters whenever the 
governor or the legislature refers them to it for investigation or action.
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(b) At least one member of the Department of Law shall attend each 
meeting of the National Conference on Uniform State Laws. 
(§§ 10-5-5, 10-5-6 A L u A  1949)

or dismissal o f suit or 
124.
leans o f controlling 
5 ALR 14; 159 ALR
attorney general to 
ts, 163 ALR 1346.
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s whenever the 
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C o lla te ra l re fe rences. — 1 and 2 Am. 
Jur. 2d, Administrative Law, 1 et seq.; 63 
Am. Ju r. 2d, Public Officers and 
Employees, § 22; 72 Am. Ju r. 2d, State,

Territories and Dependencies. § 5; 73 Am. 
Ju r. 2d, Statutes, §§ 333 to 341.

73 C.J.S. Public Administrative Law, 
§ 1 et seq.; 81A C.J.S. States, §§ 20 to 33.

Sec. 44.23.040. Records, reports and recommendations on 
uniform laws. The Department of L a w  shall, not less than 30 days 
before the beginning of each regular session of the legislature, present 
to the governor a report of its activities under A S  44.23.030, together 
with recommendations which it considers proper. The governor shall 
transmit the report and recommendations to the legislature when it 
convenes. (§ 10-5-7 A C L A  1949)

Sec. 44.23.050. Emplo y m e n t  of attorney to appear before 
distant court. If a matter in which the state is interested is pending 
in a court distant from the capital, and it is necessary for the state to 
be represented by counsel, the attorney general, with the approval of 
the governor, may engage one or more attorneys to appear for the 
attorney general. The attorney general may pay for these services out 
of appropriations for the attorney general’s office. (§ 9-1-16 A C L A  
1949; a m  § 2 ch 128 S L A  1959)

Sec. 44.23.060. Discovery of information and data from trans­
portation business, (a) In a hearing or proceeding in which the attor­
ney general appears before a board, court, commission, committee, or 
officer of the United States involving traffic and commerce or rates of 
transportation between points in intrastate or interstate transporta­
tion, the attorney general m a y  (1) demand from a person engaged in 
the transportation business between those points, that information 
which is (A) pertinent at the hearing or proceeding or (B) necessary to 
prepare for the defense of the interests of the people of the state at the 
hearing or proceeding; and (2) may require by notice in writing that the 
person furnish for inspection, within a reasonable time, books or other 
records in the possession of the person showing (A) the amount of 
freight ai.d passenger traffic to and from or in the state; (B) the rates 
charged on each class of freight or passenger; (C) the carriage expense;
(D) other expense in aggregate and detail including overhead charges;
(E) the bonded and other indebtedness and interest charges; (F) the 
gross capital invested and how invested; (G) amounts charged off for 
depreciation; (H) the gross and net income; and (I) other data, either in 
detail or the aggregate, necessary or pertinent in the hearing or pro­
ceeding.

(b) If the person does not furnish the data, information, books, or 
records for inspection by the attorney general within a reasonable

83
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time, upon a written demand by the attorney general which specifically 
sets out the information required, and the reason and need for its use 
in the hearing or proceeding, the attorney general m a y  present to the 
judge of a state court a petition in the name of the state for the 
furnishing of the data, information, books or records for inspection. The 
petition shall set out the nature of the hearing or proceeding for which 
the information is required, the necessity or materiality of it and other 
facts which are pertinent to showing the court the importance of 
obtaining the information.

(c) If the court is satisfied that the petition is made in good faith to 
obtain information necessary or important to the state or its people at 
the hearing or proceeding designated and that the information can or 
ought to be supplied to the state, the court shall issue an order directing 
the person to appear before the court on a certain day and hour to show 
cause why an order should not issue directing the furnishing cf the 
data, records, or books or part of them as the court considers proper. 
The order shall be served on the pe.son as other process of the court.

(d) At the time set in the order, or at another time set b. the court, 
the court shall hear and determine the iosues formed by the petition 
and the answer to it, if filed, and shall determine whether (1) the 
information or data mentioned in the petition is necessary or important 
to the state in the hearing in which it is proposed to be used; (2) it can 
be obtained; ,?nd (3) the person should produce it or a part of it for the 
purpose designated.

(e) If the court finds that the information or data is important to the 
petitioner in preparing for the trial or is necessary or important at the 
hearing and that it should be furnished the attorney general for prep­
aration for use in or production at the hearing, the court shall enter an 
order setting out the time within which the information or data shall 
be furnished or produced for inspection and whether in whole or in part 
and what part.

(f) If the person does not furnish the attorney general with the infor­
mation for inspection in the manner and within the time set out in the 
order, the person is guilty of contempt and is punishable by a fine of 
not more than S5,000. The fine shall be paid to the state treasury. 
(§ 9-1-11 A C L A  1949)

Chapter 25. Department of Revenue.
Section
10. Commissioner o f revenue 
20. Duties o f department

Sec. 44.25.010. Commissioner of revenue. The principal 
executive officer of the Department of Revenue is the commissioner of 
revenue. (§ 10 ch 64 S L A  1959)

*

*
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Group wants 
vote on elected 
attorney general
Martin files petitions in Juneau

by Debbie Reinwand
Ttmes Juoewi Bureau

Juneau —  Whether Alaska's 
attorney general should be an 
elected official or an appointed 
cabinet member has been 
debated by lawmakers for nearly 
a decade. This week, a group of 
Anchorage residents took the 
matter into their own hands.

Led by Rep. Terry Martin, 
RAnchorage, and Joseph 
Brewer, a former state court 
judge, a group known as CIVIC 
(Citizens Involved in the Con­
stitution) on Monday filed a peti­
tion requesting that an advisory 
vote on election of the attorney 
general be put before voters in 
the fall of 1986.

Currently, the state’s top law 
enforcement officer is appointed 
by the governor. The petitioners 
would like Alaska voters to rec­
ommend whether that position 
should become an elected post as 
it is in 45 states.

"Alaskans are beginning to 
realize that the attorney general 
is in charge of enforcing and 
upholding the state’s laws and in 
order to do the best possible job, 
that person should be elected by 
the people,” said Martin. "That 
way if there’s a problem, then he 
or she can be held accountable. 
And the best form of accountabil­
ity is at the ballot box.”

The petition filed by CIVIC 
would a How voters to cast an ad­
visory 'rote on the issue —  a vote 
that would not be legally binding.

“Under the initiative process, 
the voters cannot amend the 
state’s constitution and a change 
like this requires a constitutional 
amendment. In that case, the 
best alternative is to push for an 
advisory vote,” Martin said.

While voters cannot amend 
the constitution by initiative, 
lawmakers can instigate such a 
change and have tried unsuc­
cessfully to do so in recent years.

Martin, Rep. Rick Uehling, 
R-Anchorage, and former An­
chorage Republican Rep. Ra­
mona Barnes aU have introduced 
bills in the past five years that

would have made the attorney 
general an elected position.

A  two-thirds majority of both 
houses is needed to pass a pro­
posed constitutional amendment, 
which also must win voter ap­
proval, according to Lt. Gov. Ste­
phen McAlpine.

The process being used by 
CIVIC to put the matter before 
voters includes three phases. 
The first requires the petitioners 
to file with McAlpine their pro­
posed advisory question, along 
with the signatures of 100 regis­
tered Alaska voters and a $100 fil­
ing fee.

Martin filed the check and 
more than 100 signatures Mon­
day.

The petition must be renewed 
and approved by the Division of 
Elections and Department of 
Law, then CIVIC will need to 
gather about 20,000 signatures 
prior to the start of the next leg­
islative session in order for their 
proposal to be included on the 
general election ballot in Novem­
ber 1986.

State law requires that initia­
tive proposals be completed and 
approved prior to the start of a 
legislative session so lawmakers 
can take up the issue if they wish 
to, according to McAlpine.

"The idea behind that is to 
prevent someone from coming in 
and dumping an initiative on the 
legislature without giving them 
the opportunity to address that 
issue,” McAlpine said.

Martin said he expects the pe­
tition to gain the state stamp of 
approval and predicts the group 
wiU gather the necessary num­
ber of signatures by January 
1986, when lawmakers return for 
the second session of the 14th 
Alaska Legislature.

Lawmakers in particular have 
been critical of the appointive 
process, saying an attorney gen­
eral selected by the governor is 
likely to put the administration’s 
interests before those of the pub­
lic. :
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D/Vti<| N fti* O c t  3 j '‘i '&IRodey calls for all
By STAN JONES
Daily News reporter

The chairman of the state Senate Judiciary 
Committee Monday called for a constitutional 
amendment to provide for the election of Alas­
ka’s attorney general. In a speech to the Alaska 
Association of Police Chiefs, State Sen. Pat 
Rodey, D-Anchorage, said the proposal would 
increase the accountability of the state’s top 
lawyer to the people.

“Forty-three other states provide for the 
election of the attorney general,” Rodey said, 
“and I believe it is time Alaska made it 44.”

Rodey said the accountability of the attorney 
general had been cited as a concern to him by 
law enforcement professionals as well as ordi­
nary citizens.

There have also been calls for electing district 
attorneys, but Rodey aide Kevin Bruce said 
Rodey feels that electing only the attorney 
general is “the best way to go, to ensure 
statewide that prosecution is uniform.”

Last year, Rodey’s committee passed out a 
measure which would place the question on the 
1982 ballot. It is now in the Senate Rules 
Committee.
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the weight of high Interest rates, fell ( 
percent more In September to the lov 
rate in a year, the Commerce Departi 
reported Monday. As usual, a big dro 
the already depressed residential hoi 
field was a main factor. The overall 
September decline was the seventh It 
past eight months but was a comparj 
small one, less than half as big as Ab 
drop of 0.9 percent.

Marathon takeover bloc
CLEVELAND — A federal judge has I 
a temporary restraining order barring 
Mobil Corp. from taking further actio 
purchase up to 40 million shares of 
common stock in the Marathon Oil C 
Marathon, the nation’s 17th-largest o 
company, opposed the $3.4 billion 
takeover bid by No. 2 Mobil on antitri 
grounds. U.S. District Judge Frank B. 
signed a restraining order Just before 
midnight Sunday prohibiting Mobil fr 
soliciting sellers of Marathon stock. 1 
order expires Nov. 10.

From Daily News
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S E C T I O N A L  A N A L Y S I S
S J R 9  E l e c t e d  A t t o r n e y  G e n e r a l

S e c t i o n s  1, 2 a n d  3 o f  t h i s  b i l l  a r e  c o r r e l a t i v e  a m e n d m e n t s  
n e c e s s a r y  t o  c o n f o r m  e x i s t i n g  m a t e r i a l  i n  t h e  c o n s t i t u t i o n  
t o  t h e  nev; m a t e r i a l  a d d e d .  I t  i s  e a s i e r  t o  f o l l o w  if t h e  
a n a l y s i s  o f  t h e s e  f o l l o w s  t h e  n e w  m a t e r i a l .

Sec. 4 o f  t h e  b i l l  is t h e  n e w  m a t e r i a l  w h i c h  is a d d e d  t o  
A r t i c l e  I I I  o f  t h e  C o n s t i t u t i o n .  It c o n s i s  :s o f  n e w  
s e c t i o n s  28 - 34.

Sec. 28 p r o v i d e s  t h e r e  s h a l l  b e  a n  a t t o r n e y  g e n e r a l  a n d  
e s t a b l i s h e s  q u a l i f i c a t i o n s .  T h e  a t t o r n e y  g e n e r a l  m u s t  be:

(1) a t  l e a s t  30 y e a r s  o f  a g e ;

(2) a q u a l i f i e d  v o t e r ;

(3) a r e s i d e n t  f o r  t h e  f i v e  y e a r s  i m m e d i a t e l y  
p r e c e d i n g  f i l i n g ;

(4) a U n i t e d  S t a t e s  c i t i z e n  f o r  s e v e n  y e a r s ;

(5) l i c e n s e d  t o  p r a c t i c e  l a w  in t h i s  s t a t e ;  a n d

(6) p o s s e s s  o t h e r  q u a l i f i c a t i o n s  p r e s c r i b e d  b y  law.

Sec. 29 p r o v i d e s  f o r  e l e c t i o n  o f  ■‘'he a t t o r n e y  g e n e r a l .  T h e  
b a l l o t  is n o n p a r t i s a n  a n d  candid..ues f i l e  f o r  o f f i c e .  T h e  
i n i t i a l  e l e c t i o n  is t h e  p r i m a r y  a n d  t h e  t w o  h g h e s t  v o t e  
g e t t e r s  a t  t h e  p r i m a r y  a p p e a r  o n  t h e  g e n e r a l  e l e c t i o n  
b a l l o t .  T h e  o n e  r e c e i v i n g  t h e  h i g h e s t  v o t e  i n  t h e  g e n e r a l  
e l e c t i o n  is e l e c t e d .

Sec. 30 l i m i t s  s e r v i c e  t o  t w o  f u l l  t e r m s  u n l e s s  a f u l l  t e r m  
h a s  i n t e r v e n e d .

Sec. 31 p r o v i d e s  f o r  a n  e l e c t i o n  t o  f i l l  a v a c a n c y  i n  
o f f i c e  w i t h  i n t e r i m  a p p o i n t m e n t  b y  t h e  g o v e r n o r .

Sec. 32 r e q u i r e s  c o m p e n s a t i o n  t o  b e  p r e s c r i b e d  b y  l a w  a n d  
m a y  n o t  b e  d i m i n i s h e d  d u r i n g  a t e r m  u n l e s s  b y  g e n e r a l  l a w  
a p p l y i n g  t o  a l l  s a l a r i e d  o f f i c e r s  o f  t h e  s t a t e .

Sec. 33 p r o v i d e s  t h a t  t h e  a t t o r n e y  g e n e r a l  is t h e  l e g a l  
a d v i s o r  o f  a l l  s t a t e  o f f i c i a l s  a n d  p e r f o r m s  o t h e r  d u t i e s  
p r e s c r i b e d  b y  law.

S e c .  34 p r o v i d e s  t h a t  t h e  f i r s t  e l e c t i o n  f o r  a n  a t t o r n e y  
g e n e r a l  s h a l l  b e  a t  t h e  g e n e r a l  e l e c t i o n  f i r s t  h e l d  a f t e r



t h e  o f f i c e  w a s  c r e a t e d .  I t  s e t s  t h e  t e r m  a t  f o u r  y e a r s  
c o m m e n c i n g  t h e  f i r s t  M o n d a y  i n  D e c e m b e r  f o l l o w i n g  t h e  
e l e c t i o n .

S e c .  1 o f  t h e  b i l l  a m e n d s  s e c t i o n  23 o f  A r t i c l e  I I I  o f  t h e  
C o n s t i t u t i o n  t o  t a k e  a w a y  t h e  p o w e r  o f  t h e  g o v e r n o r  t o  
c h a n g e  t h e  o r g a n i z a t i o n  a n d  f u n c t i o n  o f  t h e  a t t o r n e y  
g e n e r a l ' s  o f f i c e .

S e c .  2 o f  t h e  b i l l  a m e n d s  s e c t i o n  24 o f  A r t i c l e  I I I  o f  t h e  
C o n s t i t u t i o n  t o  p r o v i d e  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  is 
n o t  u n d e r  s u p e r v i s i o n  o f  t h e  g o v e r n o r .

Se c .  3 o f  t h e  b i l l  e x c e p t s  t h e  a t t o r n e y  g e n e r a l  f r o m  t h e  
a p p o i n t m e n t  p o w e r  o f  t h e  g o v e r n o r .  I t  a l s o  c o r r e c t s  t h e  
d e s i g n a t i o n  o f  S e c r e t a r y  o f  S t a t e  t o  l i e u t e n a n t  g o v e r n o r .

S e c .  5 o f  t h e  b i l l  p r o v i d e s  f o r  p l a c i n g  t h e  p r o p o s e d  
a m e n d m e n t s  o n  t h e  b a l l o t  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .



A T T O R N E Y S  G E N E R A L  O F  A L A S K A

From 1913 to  1916 the T e r r i t o r y  o f  A laska was served by 
T e r r i t o r i a l  Counsel John H. Cobb. In 1915, the l e g i s l a t u r e  
c re a te d  the O f f i c e  o f  the A ttorn ey  G en era l,  to  become 
e f f e c t i v e  a f t e r  the g e n e ra l  e l e c t i o n  in 1916.

George B. G rigsby  

Jerem iah C. Murphy 

John R ustgard 

James S. T r u i t t  

Henry Roden 

Ralph J .  R iv ers  

J . G erald  W illiam s 

John L. Rader 

Ralph E. Moody 

George N. Hayes 

Warren C. C o lv er  

D. A . Burr 

Edgar Paul Boyko 

G. Kent Edwards 

John E„ H avelock  

Norman C. Gorsuch 

Avrum M. Gross 

W ilson  L. Condon 

Norman C. Gorsuch

1916-1919

1919-1920

1920-1933 

1933-1941 

1941-1945 

1945-1949 

1949-1959

1959-1960

1960-1962 

1962-1964 

1964-1966

1966-1967

1967-1968

1968-1970 

1970-1973

1973-1974

1974-1980 

1980-1982 

1 9 8 2 -p re se n t

( 4 / 8 5 )
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6. S E L E C T I O N ,  T E R M  A N D  R E M O V A L

This chapter exanvnes the important issues o f how the Attorney 
General is selected, how long he serves, how he can be removed, and how 
a vacancy in the office can be filled. Some o f ' hese issues, particularly 
that of election or appointment, have been subjecl to controversy since the 
first state governments were established. This report discusses existing 
practices and presents the arguments on both sides of these issues.

M e t h o d  o f  S e l e c t i o n

Table 6 shows methods of selecting the Attorney General. He is pop­
ularly elected in forty-two states. He is appointed by the Governor in six 
states (Alaska, Hawaii, New Hampshire, New Jersey, Pennsylvaniar‘r_and * -*.£

Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and 
the Commonwealth' of Puerto Rico. In Maine, he is selected by the Legisla­
ture and in Tennessee, by the Supreme Court.

T h e  A ttorney General is the most^revale!rf~eIective 

■ governments''"except""for "the G o v e r n o r
T he.J^asu F ep ^-iis;- ^ e ,cted''*ih“wfKrr:ty-nine jurisdictions, the Secretary of 
State in thirty-eight, the Auditor in twenty-five, and the Superintendent 
of Public Instruction in nineteen, compared to forty-two states in which 
the Attorney General is e lected .87 /The 1970s witnessed a marked accelera­
tion of. the trend toward election of the Governor and Lieutenant Governor 
on a single ballot and such a practice is now followed in twenty-two juris­
dictions. Thus, the Attorney General is actually the most common official 
who is elected on a single ballot. Where very few. but more than one, 
state executive officials are elected, the Attorney General is usually in­
cluded among these few. • He is, for example, among the three executive 
officials elected in Virginia, among the four elected in Maryland, Michigan 
and New York, and among the five elected in Rhode Island, Colorado, and 
Utah. However, he is not one of the two elected officers in Alaska,
Hawaii, Guam, and the Virgin Islands, the four in Pennsylvania, nor the 
five in -Vyoming.

Historically, the Attorney General has been an appointive, rather 
than elective, official. In England, he was appointed by the Crown and 
only incidentally acquired elective status through a seat in Parliament. In 
Colonial America, Attorneys General were usually appointed by the Gov­
ernor of the Colony. The Attorney General of the United States still 
serves at the pleasure of the President with the advice and consent of the 
Senate.

Most of the first state constitutions specified that the legislature 
would choose the Attorney General. The concept of universal suffrage had 
not yet taken hold, nor had the idea of direct election of many officials.

87. C o u ncil of State G o v e r n m e n t s , THE B O O K  O F  THE STATES 114-115 121-
122 (1976-77).

official in state J?
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Appointed W i t h  Con::i nt I ngth ' . IV s u c c e e d
Elected b y Of of Term llimsel f

t \ ] i-b.jina X 4 Yes

Alaska Governor L e g i s l a t u r e 4 Yes

Arizona X 4 Yes

A r k a n s a s X 2 Yes

California X 4 Yes

Colo r a d o X 4 Yes

C o n n e c t i c u t X 4 Yes

D e l a w a r e X 4 Yes

F l o rida X 4 Yes

Georgia X 4 Yes

G u a m Governor L e g i s l a t u r e Indefinite Yes

H a w a i i Governor S e n a t e  , 4 Yes

Idaho X v «• 4 Yes

Illinois X -  ‘ 4 Yes

Indiana X 4 Yes

Iowa X 4 Yes

K a nsas X 4 Yes

K e n t u c k y X l 4 No

L o u i s i a n a X 4 Yes

M a i n e L egislature 2 Yes

M a r y l a n d X ■? 4 Yes

M a s s a c h u s e t t s X 4 Yes

M i c h i g a n X . 4 Yes

M i n n e s o t a X 4 Yes

M i s s i s s i p p i X 4  • Yes

M i s s o u r i X • 4 Yes

M o n t a n a X . 4 Yes

N e b r a s k a X • 4 . Yes

N e v a d a X • 4 Yes

N e w  H a mpshire Governor Exec. Council 5 Yes

N e w  J e r s e y Governor S e n a t e 4 Yes

N e w  M e x i c o X 4 Yes

N e w  York X 4 Yes

N o r t h  Carolina X 4 Yes

N o r t h  Dakota X 4  ' Yes

O hi o X 4 Yes

O k l a h o m a X 4 Yes

O r e g o n X 4 Yes

P e n n s y l v a n i a X 4 Yes

P u e r t o  Rico Governor S e n a t e Indefinite Yes

R h o d e  Island X 2 Yes

Samoa Governor Indefinite Yes

S o u t h  Carolina X 4 Yes

S o u t h  Dakota X 4 Yes

T e n n e s s e e Sup. Co u r t 8 Yes

T e x a s X 4 Yes

U t a h X 4 Yes

V e r m o n t X 2 Yes

V i r g i n  Islands Governor S e n a t e Indefinite Yes

V i r g i n i a X 4 Yes

W a s h i n g t o n X 4 Yes

W e s t  Virginia X 4 Yes

W i s c o n s i n X 4 Yes

W y o m i n g Governor S e n a t e 4 Yes
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Andrew Jackson's administration brought a new ethic to American govern­
ment. The common man was considered competent to vote and to hold o f ­
fice , and direct election of officials became the rule. State constitutions 
provided for election of numerous officials, usually including the Attorney 
General.

A study published in the Law Library Journal88 showed how methods 
of selecting Attorneys General developed in nineteen states; of these, 
eight provided for legislative selection prior to 1843, but none finally re ­
tained this method. Prior to 1845, twelve states provided by constitution 
or legislation for the appointment o f  an Attorney Co.naral by the Governor, 
the legislature, or other authority. The trend then turned toward elec­
tion. For example, North Carolina's 1776 Constitution provided for ap­
pointment by the legislature; its 1868 Constitution provided for election. 
Louisiana's 1812 Constitution provided for  appointment by the Governor; 
its 1852 Constitution provided for election. Michigan's 1835 Constitution 
provided for appointment by the Governor; the 1850 Constitution provided 
for election. Virginia's 1776 Constitution provided for selection by the 
legislature; its 1902 Constitution provided for election. Kentucky's 1792 
Constitution provided that the Governor would appoint the Attorney Gen­
eral, with the consent o f the Senate; the 1850 Constitution made the office 
elective.

' i

Wyoming', in 1899,' became the first "new" state to provide for ap­
pointment ofwthe Attorney. General, thereby ending the trend toward popu­
lar election. ’ Alaska's 1959 Constitution and Hawaii's of 1960 provided for 
Gubernatorial appointment, following the policy sot by their territorial 
conventions in 1950 and i Q5o.

Strong arguments can be advanced for either system of selection. 
There is not necessarily a correlation between the selection process and 
the extent of the Attorney General's actual powers. For example, the At­
torney General is elected in Delaware and appointed in Alaska, but in both 
jurisdictions he has control over all legal and prosecutorial functions. In 
some states, the Attorney General is independently elected, but he exer­
cises little power at either the state or local level. Thus, a "strong" de­
partment o f justice can be developed under either system of selection, but 
is not guaranteed by either.

Proponents of an appointive Attorney General usually base their ar­
guments primarily on the need to strengthen the executive. As one view, 
the commentary on the Model State Constitution developed by the National 
Municipal League says that:,

All author i t i e s  on exec u t i v e  o r g a n i z a t i o n  agree with the p o s i t i o n  e m­

br a c e d  b y  the Model State C o n s t i t u t i o n  for mor e  than 40 years that 

a d m i n i s t r a t i v e  p o w e r  and r e s p o n s i b i l i t y  s h o u l d  be concentrated in a 

s ingle p o p u l a r l y  e l e cted chief executive. Th e r e  is growing r e c o g n i­

tion that, the governor, as the r e p r e s e n t a t i v e  of all the people,

88. Lewis Morse, H i s t orical O u t l i n e  and B i b l i o g r a p h y  of Attorneys G e n e r­

al Reports and O p i n i o n s , 30 L A W  L I B R A R Y  J O U R N A L  39-245 (1937).
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o f  h i s  s t a t e . 6 9

The Model Executive Article for state constitutions recommended by 
the Committee on Suggested State Legislation of the Council of State Gov­
ernments limits statewide elective officials to the Governor and Lieutenant 
Governor, who are elected jointly. This article was developed by the 
Committee on Constitutional Revision of the National Governor's Confer­
e n c e .90 Studies on administrative reorganization usually argue that frag­
mentation leads to irresponsibility, but a single chief executive can be held 
accountable through the electoral system and, as a consequence, can make 
the administration more responsive. Proponents of an appointive Attorney 
General argue that his function is to advise the Governor, who should be 
permitted to choose his advisors. They believe that the two officials are 
more likely to maintain the close and harmonious relationship that is nec­
essary for effective liaison if the Attorney General is appointed.

Advocates of appointment also contend that 'th e  elective process may 
not assure professional competence. The pressures of politics and the time 
involved in campaigning limit an Attorney General's abilities to serve effec­
tively, and many highly competent people would not be willing to undergo 
the election process. They also argue that the Attorney General's primary 
function is to interpret the law, which is a technical task and should not 
involve the political process.

The arguments for an elective Attorney General were cogently sum­
marized by Attorney General Louis J. Lefkowitz in a position paper submit­
ted to the New York Constitutional Convention in 1967. General Lefkowitz 
reviewed the Attorney General's duties in some detail, pointing out they 
were predicated upon his role as an independent official, and concluded 
that:

To sum it up-- a giirfe ■p-R-.indejaan.- 

d e iHe.' piihl-rSi.
. J j j *  T he e l e c t e d  official has a n a t ural and i m p e l l i n g  desire to be 

c r e a t i v e  and to exercise b r o a d e r  i n i t i a t i v e  in the service of the 

public. He is free of the fear of dis m i s s a l  by a ny s u p e r i o r  official 

if he should exercise contrary i n d e p e n d e n t  j u d g m e n t .  He is in the 

b e s t  p o s i t i o n  to render m a x i m u m  service to the F e o p l e  and impartial 

advice to the Governor, the L e g i s l a t u r e  and S t a t e  de p a r t m e n t s  and 

agencies. H e  can appear in Court w i t h o u t  fear o r  f a v o r —  an attorney 

in the f u l l e s t  and finest sense of the w o r d . 91

89. N a t i o n a l  M u nicipal League, M O D E L  ST A T E  C O N S T I T U T I O N  (6th ed.) 65-66 
(1963).

90. The Council of State Governments, 1970 S U G G E S T E D  STATE LEGISLATION, 
3-4.

91. A t t o r n e y  General Louis J. Lefkowitz, P o s i t i o n  P a p e r  of Louis J. L e f­

kow i t z  A t t o r n e y  General, to C o n s t i t u t i o n a l  C onvention, Committee on 

the E x e c u t i v e  B r a n c h , June 1, 1967, Albany, N. Y.
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An equally strong position in favor of election was taken by Attorney 
General William J. Scott before an Illinois Constitutional Convention; he 
stressed that the Attorney General's roles of "government watchdog" and 
"attorney for the people" required independence from the G overnor.92

The primary argument for an elective Attorney General is that he is 
an attorney for all the people, and should be chosen by them. He is the 
Governor’s advisor, but not exclusively; the Governor is merely one among 
many clients. By making the Attorney General directly responsible to the 
electorate, he remains subject to the ultimate source of power and will be 
more responsive to public needs. As discussed elsewhere in this report, 
the courts increasingly recognize that the Attorney General is responsible 
to the people, not just to the government. It is further argued that the 
Attorney General has important administrative and legal functions, such as 
programs in consumer protection and environmental control. In ^x^cuUng ^

qyeople;- nor S’s ' a g e r i t ^ • ^Is  ̂•vdu'fies~’tisuiII^mclatI^. 
•ppos«€ution^f^2ctioir^dlatfdriKJju''toHection--of, debts.̂ .:Jand_lirmgirLg..oJL^mts. 
in the name of the people; these responsibilities are outside the scope of 
the Governor's duties.- 

% \

Many arguments for election center around the fact that the Attorney 
General's duties are of the highest order and he should enjoy the same in­
dependence as a member o f the judiciary. He should not be a creature of 
the Governor, but'should  render opinions solely on the basis of law. He 
should not be the advocate for a particular administration, but should be 
free to oppose policies which he considers inconsistent with the law and to 
investigate apparent w rongdoing.93

In reference to the argument tdiat an appointed Attorney General is a 
non-political technician, it should be noted that appointment does not 
necessarily remove the office from politics. Some appointed Attorneys 
General have been politically active as potential candidates for other office 

. * or on behalf of the Governors they serve. At the federal level, Presidents 
have frequently named as Attorneys General persons who had been active 
in their campaigns. This has also been true in some states.

In his remarks to a legislative committee which was considering a con­
stitutional amendment to make the office appointive, former Attorney Gen­
eral Meyer of Nebraska mentioned several arguments in addition to those 
usually advanced by proponents of election. These included the following 
points: the Governor can appoint men with legal training to his staff if he
feels he needs lawyers of his own choosing. Much of the Attorney Gen­
eral's work is in areas in which the Governor has little or no interest,

92. N e w s  f r o m  W i l l i a m  J. S c o t t ,  A t t o r n e y  G e n e r a l ,  S t a t e  o f  I l l i n o i s , Feb. 

16, 1970.

93. See summary of arguments p r e s e n t e d  to New lork's constitutional c o n­

ventions in Robert H. Gordon, The R e l a t i o n s h ip Between the A t t o r n e y

G eneral and Agency C o u n s els in N e w  V o rk S t a te, (Unpublished Ph.D

Dissertation, Syracuse U.), Ch. 1 (1966).



In all six states where the Governor appoints the Attorney General on 
a regular basis, the appointment is confirmed by  either the Senate (Hawaii, 
New Jersey, Pennsylvania, Wyoming), both houses of the Legislature 
(A laska), or by the Council (New Hampshire). Confirmation in Pennsylva­
nia requires a two-thirds vote of all the members o f the Senate.

In Puerto Rico and the Virgin Islands confirmation is also by the 
Senate. In Guam, appointments are made with the "advice and consent" of 
the legislature, but in Samoa appointment is by the Governor with no re­
quirement for confirmation. Although all Pennsylvania Attorneys General 
of recent years have been in the same political party as the Governor, the 
requirement o f approval of two-thirds of all elected members of the Senate 
for confirmation of the Attorney General gives the minority party consider­
able leverage over appointments. However, there has been no indication 
that this has caused problems.

The various model constitutional provisions that have been proposed 
differ on the need for confirmation. The Advisory Commission on Inter­
governmental Relations' suggested constitutional provision for a short ballot 
for state officials provides for Senatorial confirmation of gubernatorial ap­
pointments. The Model State Constitution of the National Municipal League 
does not mention confirmation. There is no extensive literature on the 
precise manner in which appointments are to be confirmed. '■

C o n f i r m a t i o n  o f  A p p o i n t m e n t

L e n g t h  o f  T e r m  a n d  S u c c e s s i o n

F orty-four  states presently provide a 4 -y e a r vterm, fo r  tpe Attorney,* 
General and fottr^ Stdfte a^ - y e a r  term:— T en n essee  sets the term at a  

years and New Hampshire at 5. In Guam, Puerto Rico, and the Virgin Is­
lands, the Attorney General is appointed for an indefinite term. In Samoa 
the term is also of an indefinite length, although there is a minimum of 2 

years for  an initial appointment. Table 6 indicates the length of Attorneys 
General's terms and the statutory or constitutional rules on succession.

The trend is clearly toward longer terms. Most states initially limited 
terms of officals to 1 or 2 years, on the theory that frequent elections 
kept government closer to the people and prevented the accretion of power 
by elected officials. Many states prohibited successive terms on the 
grounds that official power must be limited. These arguments may have 
been cogent at a time when Attorneys General had relatively few duties to

94. L e t t e r  from A t t o r n e y  General Clarence A. H. M e y e r  to P a t t o n  G. W h e e l­

er, N o v e m b e r  24, 1970.



perform, and those duties were relatively well-defined. Present Attorneys 
General, however, cannot effectively operate with a 2-year term, which 
does not allow time to master the duties and responsibilities of the office. 
Neither should they be subjected to the continuing campaign requirements 
imposed by an election every 2 years. For these reasons, NAAG has rec­
ommended that the Attorney General should be elected or appointed for a 
minimum term of 4 years and should be allowed to succeed himself.

*

The number of Attorneys General serving 2-year terms has declined 
drastically in recent decades. In 1937 there were twenty-one, but this 
number fell to nine by 1970, and then to four by 1976. Arizona went from 
2 to 4 years in 1970, and Wisconsin and New Mexico in 1971. The 1972-73 
legislative biennium saw four more states-- Iowa, Kansas, South Dakota, 
and Texas-- shift to a 4-year term for the Attorney General. Apparently 
only one jurisdiction has ever gone from a 4-year to a 2-year term; this 
occurred under Missouri's 1865 Constitution, which was adopted during 
Reconstruction; its 1875 Constitution later restored the 4-year term. 
Voters in Rhode Island, however, rejected a 1972 proposal which would 
have extended from 2 to 4 years the terms of all executive officers, in­
cluding the Attorney General.

S u c c e s s i o n ' t o  O f f i c e

There are few restrictions on Attorneys General serving successive 
terms. There are restrictions on Attorneys General succeeding themselves 
in only three states: Kentucky, New Mexico, and Alabama. Only Ken­
tucky absolutely prohibits immediate succession by the Attorney General. 
Until 1968 Alabama allowed only one term, but an amendment that year 
permitted the limited succession. New Mexico restricts the Attorney Gen­
eral to two terms of 2 years each. ;

The Model State' Constitution permits succession in the office of Gov­
ernor because:

The main argument favoring restriction in the term of the governor is 

fear of bossism or perpetuation through use of the powers of the of­

fice. This is always a possibility but the better argument seems 

against any form of restriction. Limitations of this kind restrict 

the right of the people to pass judgment upon the quality of the 

gubernatorial service performed for them and thus eliminates from the 

field the one candidate about whom the voters usually know the most. 

From a program policy point of view, a restriction on service in 

office affects the governor's ability to develop and implement a 

long-range p l a n . 95

These arguments apply with equal validity to the office of Attorney Gen­
eral.

95. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 66 

(1963).
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R e m o v a l  f r o m  O f f i c e

There are several mechanisms for removing Attorneys General: 
impeachment, recall, or removal by the Governor, the legislature, or the 
courts. Information is not available on how often these methods have been 
used or how well they operated.

Of the fifty -four jurisdictions, thirty-six provide for impeachment. It 
is the only method of removal provided in twenty-one of these jurisdic­
tions. Impeachment processes vary, but proceedings are usually instituted 
by the lower house and, if it votes to impeach, the charges are tried by 
the upper house. In New York, the judges of the court of appeals, the 
state's highest court, sit with the members of the Senate as a court of 
impeachment. In Nebraska, impeachment charges, are proferred by the 
unicameral Legislature and tried before the state supreme court. In Mis­
souri, impeachments are tried before the supreme court after charges are 
filed by the House of Representatives.

An impeachment proceeding is rare, and is used only under the most 
extraordinary circumstances. Apparently, "the last impeachment trial of an 
Attorney General was in Kansas in 1934. That action resulted in an ac­
quittal.96 Whatever grounds are prescribed grounds for impeachment, the 
method is not a common means of removing - officials. It can be utilized 
only when the legislature is in session and is quite time-consuming.

Fifteen states which provide for impeachment also provide alternative 
removal processes.' In the ten jurisdictions where the Governor appoints 
the Attorney General, he may also remove him. In Hawaii, the Senate 
must consent to such removal. In New Jersey, the Attorney General can 
be removed by the Governor, for cause only after a n . opportunity to be 
heard has been granted. In New Hampshire, the Governor and the Coun­
cil may remove the Attorney General on address of both branches of the 
legislature. Five other states provide for Gubernatorial removal of the 
Attorney General. In Maine, the Governor and Council may' remove on 
address of both branches of the legislature. In New York, removal is by 
the Governor and the Senate. The Governor of Arkansas, upon address 
of two-thirds of the members of each house of the legislature, may for 
good cause remove the Attorney General. In Michigan and West Virginia, 
the Governor may remove him without the consent of another authority.

The legislature stands alone as a removing authority in proceedings 
other than impeachment in seven states. Recall may be used to remove the 
Attorney General in Arizona, Colorado, Louisiana, North Dakota, Oregon, 
Washington, and Wisconsin; he is an elective officer in all of these states. 
Louisiana reports that the district court may remove the Attorney General, 
and Maryland indicates that removal is attendant to any conviction in a 
court of law.

As a result of a court decision, an Arizona Attorney General was 
removed from office in 1947, having been adjudged guilty of conspiring to 
violate the gambling laws of the state. The Governor considered the office

96. New Yo r k  T i m e s , February 7, 1942, at 17.
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vacant and appointed a new Attorney General. The former Attorney 
General, however, refused to vacate his office. Subsequent court action 
affirmed the validity of an act which provided that an office would be 
vacant if its incumbent was convicted of a felony. The court reasoned 
that the powers of impeachment were an added protection for the public, 
not the sole protection.97

F i l l i n g  V a c a n c i e s

Vacancies in the office of Attorney General may be filled by appoint­
ment of the Governor, the legislature, or the supreme court. An over­
whelming majority of the jurisdictions indicate that the Governor fills 
vacancies as soon as they occur. In Maine, Massachusetts, New York and 
Virginia, the legislature fills vacancies; however, if it is not in session, 
the Governor makes the appointment. In Maine, he must have the approv­
al of the Council. Tennessee provides that the Supreme Court will fill 
vacancies, since it normally appoints the Attorney General. In two states, 
Louisiana and New Jersey, the First Assistant or Deputy Attorney General 
becomes Attorney General until a successor is elected or appointed.

Where the Attorney General is appointed, it would seem proper that 
the appointing agent also fill vacancies, as is the case in all such jurisdic­
tions. The..rationale for.filling vacancies when the office is elective is less 
clear. All but four of the states which have an elective Attorney General 
permit the Governor to make appointments. Three permit the legislature to 
name an Attorney General, and in one the deputy is promoted. Allowing 
the Governor to fill vacancies in an elective office seems contrary to the 
chief arguments.: for election, . those concerning independence from the 
executive. It is also questionable whether a Governor of one party should 
be allowed to fill a vacancy in an office which was held by a member of 
the opposite party. .

An Assistant dr Deputy Attorney General is often promoted to fill a 
vacancy, even if this is not required by law. If the Deputy Attorney 
General is promoted to fill a vacancy, the chances of continuity in office 
programs are greater; however, the Attorney General may select his chief 
deputy according to different criteria from those he would use in selecting 
his own replacement. '

Vacancy appointments for elective offices usually are valid only until 
the next general or next (biennial election. At that time, if the original 
term has not elapsed, a short-term Attorney General is elected. This 
point was litigated in O regon.98 The statute creating the Oregon office in 
1891 provided that the Attorney General would be elected for a full 4-year

97. State ex rel. De Concini v. Sullivan, 66 Ariz. 348, 188 P . 2d 592

(1948).

98. State ex rel. Baker v. Payne, County C l e r k , 22 Ore. 335, 29 Pac. 787 

(1892).
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IN F O R T Y  of the 50 states, 
the attorney general is elected 
to his post.

' It is a system that obvi- 
l ously works well, because the 
I people are the ones who dei 
j cide who should fill this high 
1 office. And an attorney gen- 
: eral answerable to the people
• is one who is responsive and 
responsible.

It's strange, therefore, to 
. see the burning vigor that 
marks the opposition to letting 
the people of Alaska choose 
their attorney general. Yet 
there are those who appar­
ently fear the people.

For example:
“I can think of no single 

change that would be more 
damaging, more harmful, 
more dangerous to the char- 

. acter of government.”

T H A T’S T H E  astonishing 
view of Superior Court Judge 
Thomas Stewart of Juneau,

• who testified the other day be- 
■ fore a legislative hearing on a
proposed constitutional 
amendment that would re­
quire the eiection of Alaska's

• attorney general, who is now 
an appointee of the governor 
and answerable only to him.

More damaging? More 
; harmful? More dangerous?

How can this be? What is 
I being proposed is part and 
: parcel of the democratic form 
of government in which the 
people have the right to elect 
their leaders. Are elections 
damaging, harmful and dan­
gerous to the character of our 
government?

W e  confess to lacking the 
judicial wisdom that graces 
members of Alaska's Superior 
Court. But all along we 
thought the character of our 
government was rooted in the 
elective process.

There are many Alaskans

—  and we’re among them —  
who believe the present sys­
tem of having the attorney 
general appointed, rather than 
elected, has proved less than 
satisfactory.

W e  don't buy the argument 
of former Attorney General 
Norm Gorsuch that "legal 
competence and electablity 
are not necessarily equal." 
The statement is incomplete. 
The rest of it is that "legal 
competence and appointabil- 
ity are not necessarily equal, 
either."

ITS QUITE POSSIBLE 
that an incompetent lawyer 
might be elected attorney gen­
eral. But his shortcomings 
would be readily evident and 
it's a sure thing that he would 
serve only a single term.

It’s also quite possible —  in 
fact, very likely —  that some 
extremely capable men and 
women would seek election to 
the office, were it up to the 
people to decide. An elected 
attorney general would be his 
or her own person, with his or 
her reputation on the line. And 
he or she would be no lackey 
to any governor, or any leg­
islature.

There's no doubt that were 
the office an elected position, 
it would be used by many as a 
stepping stone to higher office
—  the governorship, for exam­
ple, or a seat in the U.S. House 
or U.S. Senate. But what’s 
wrong with that?

Rep. Fred Brown, the Fair­
banks Democrat who heads 
the House Judiciary C o m­
mittee sponsoring this consti­
tutional change, sees this as s 
means of strengthening gov­
ernment. So do we. And we 
hope he prevails so that this 
matter can be brought to the 
ballot for a vote of the people.



i \u ] :/Ji. further, it mentioned that vorjiide:: would he filled by 
Gubernatorial appointment until the nexL genu ai election, when an Attor­
ney Genera] would be chosen to fill out the term or commence a new term. 
The Governor appointed an Attorney General in 1891. The question of the 
case was whether there was to be an election to fill out the first "quasi­
term" in the general election of 1892. The court ruled that there was to 
be such an election.

The Supreme Court of Georgia reached the opposite conclusion in a 
1939 c a s e . "  It held that the office of Attorney General was created under 
the judicial article, hence the rule that provisions for elections to fill 
vacancies in executive positions did not apply to it. The Gubernatorial 
appointee to fill a vacancy created by a resignation was to serve out the 
full 4-year term of office without standing for election. ,

99. Wood v. A r n a l l , 189 Ga. 362, 6 S.E.2d 722 (1939).
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1.4 Selection and  T e rm
T h is  c l i i ip lc i  cM im iiK " . th e  im p o it a n l  

M i l ' s  n l  l i tm  th e  U lu rn e y  C .i-tu ’r a l is 

Si ll i l l ' l l ,  ll'lW  lo n g  III' MTM'N. l l l iw  III 

t a n  In ' r e m o v e d , a n d  lm w  a  v a c a n c y  in 

l l i i  n l l i c c  c a n  l ie  f i l l e d .  S m i l e  o f  th e se  

i s s u e s ,  j> a r t im la r ly  th a t  o f  e le c t io n  o r  

. i | i p n i i i l i i i e n l .  h a v e  b e e n  su b je c t  to  c o n ­

tro v e r sy  s in c e  th e  f ir s t  s t a le  e o n s l i l i t l i im s  

s s i  re  f o rm u la t e d  a n d  w i l l  c o u t in i ie  to  l ie  

d e b a t e d .  T h i s  l le p o r t  d i s c u s s e s  e v is t -  

in g  p r a c t ic e  a n d  p r e s e n t s  th e  a r g u m e n t s  

o n  lu i t h  s id e s  o f  th e se  is su e s .

1 . 1 1 M e th o d  o f  S e le c t io n

T a b le  I .  I I  s h o w s  m e th o d s  o f  s e le c t*  

in g  th e  A lto r n i ' j  G e n e r a l .  l i e  i s  p o p u ­

la r ly  e le c t e d  in  lo r ly - t w n  s t a le s .  I l e  is 

a p p o in t e d  b y  (h e  G o v e rn o r  in  s i \  s t a le s  

(A la s k a .  H a w a i i ,  N e w  H a m p sh ir e .  N e w  

J e r s e y ,  P e n n s y lv a n ia ,  a n d  W y o m in g ) ,  

th e  th r e e  t e r r ito r ie s  (G u a m , S a m o a  a n d  

th e  \  i r g in  I s la n d s ) ,  a n d  t h e  C o m m o n ­

w e a lth  o f  P u e r to  H ieo . In  M a in e , h e  is  

se le c te d  b y  th e  l  e g is la t u r e  a n d  i l l  T e n ­

n e s s e e , by th e  S u p r e m e  C o u r t .

I’n scn t Selection Methods

T h e  M lo m e y  G e n e r a l is  th e  m o st 

p re s  .d en t e le c t iv e  o f f ic ia l  in  s t a t e  g o v e r n ­

m en t . w i t h  th e  e x c e p t io n  o f  th e  G o v ­

e r n o r , w h o  is  e le c t e d  in  n il s t a t e s .  T h e  

l i e a s m e r  is  e le c t e d  in  fo rty  s t a t e s ,  th e  

S e i r c t a r y  o f  S t a t e  in  t h ir t y -n in e ,  th e  

L ie u te n a n t  G o v e rn o r  in  t h ir t y - e ig h t ,  

th e  A u d ito r  in  tw e n ty -n in e  a n d  th e  S u ­

p e r in te n d e n t  o f  P u b l ic  In s t ru c t io n  in  

tw e n t y - f o u r .1 I f  th e  t re n d  c o n t in u e s  

t o w a rd  te a m  e le c t io n  o f  th e  G o v e rn o r  

a n d  L ie u te n a n t  G o v e rn o r  o n  a  s in g le  

b a l lo t  a s  n o w  o c c u r s  in  n in e  s t a t e s ,  th e  

A tto rn e y  G e n e r a l w i l l  so o n  b e  th e  m o st 

c o m m o n  s in g le  e le c t iv e  o f f ic ia l .  W l ie .  e 

v e r y  f e w ,  b u t m o re  t h a n  o n e . s t a l e  ex  

r r u t i v e  o f f ic ia l s  a r e  e le c t e d ,  th e  A lto r -

I *■ i llii I mini tl *i| M .tlr i •'•\trtnnrn** M il IldM k
• II I I I! S |  M l -S  IW I .tint S. 1,1. miici i
i In I 'x h iii» i>I ihi I m  mm t in |.ii »»li .••nl N mi *
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l *||« I . • „ \ • % 'I I

l ie s  G e n e r a l i s  u s u a l ly  in c lu d e d  a m o n g  

th e s e  f e w . H e  is: a m o n g  th e  th re e  c v  

o c u l i s t 's  e le c t e d  in  M a r y la n d ,  M ic h i­

g a n  a n d  N e w  Y o rk :  a m o n g  th e  ( i s o  in  

l l lm d e  I s la n d :  a n d  a m o n g  th e  s ix  

e le c t e d  in  W is c o n s in ,  O re g o n  a n d  C o n  

n e c t ic u t .  I lo s s  e s  c r ,  h e  is  no t o n e  o l 

th e  tsv o  e le c te d  o f f ic e r s  in  A la s k a , th e  

fo u r  in  P e n n s y lv a n ia ,  n o r  th e  f i v e  m 

W y o m in g .

Historic Dcuclo/nncnt

H is t o r ic a l ly ,  th e  A ' .irn e y  G e n e r a l 

h a s  b e e n  a n  a p p o in t iv e ,  r a th e r  th an  

e le c t iv e ,  o f f ic ia l .  In  K n g la n d .  h e  w a s  

a p p o in t e d  b y  th e  C r o w n  a n d  on ly  in ­

c id e n t a lly  a c q u ir e d  e le c t iv e  s t a t u s  

t h ro u g h  a s e a t  in  P a r l ia m e n t . In  C o lo n ia l 

A m e r ic a , th e  A tto rn e y  G e n e r a l s s a - 

u s u a l ly  a p p o in te d  b y  th e  C o s 'e rn o r . 

T h e  A tto rn e y  G e n e r a l o f  th e  C n it c d  

S ta te s  s t i l l  s e r v e s  a l th e  p le a s u r e  o f  th e  

P r e s id e n t .

M o st  o f  th e  f ir s t  s t a t e  c o n s t itu t io n s  

sp e c i f ie d  th at th e  le g is la t u r e  w o u ld  

c h o o se  th e  A tto rn e y  G e n e r a l .  S o m e  o l 

th e  c o n s t itu t io n s  in  c l f c c t  d u r in g  th e  

r e v o lu t io n a r y  e r a  e v e n  s t ip u la t e d  th a t 

th e  G o v e rn o r  w o u ld  b e  so  e le c t e d .  T h e  

c o n c e p t  o f  u n iv e r s a l  s u f f r a g e  h a d  no t 

y e t  t a k e n  lm ld ,  n o r  h a d  th e  id e a  o f  

d ir e c t  e le c t io n  o l  m a n y  o f f ic ia l s .  A le x is  

d e  T o c q u e v i l l r  r e f le c t e d  th e  p o lit ic a l 

th e o r y  p r e v a le n t  in  th e  LSTO's in  c o m ­

m e n t in g  o n  s e le c t io n  o f  o f f i c i a l s  by 

s t a t e  le g is la t u r e s ,  r a th e r  th an  b y  p o p u la r  

e le c t io n :

T h is  'rnn sm iss iim  o f ( l ie  popu lar authority 
through an  a ssem b ly  o f chosen  m en operates 
an  im portant ch ange  in  it try re fin in g  its 
d isc re tion  and  im p ro v in g  its cho ice  Men 
w h o  arc  chosen  in  th is m a n n e r . .  . represent 
on ly  l lie  e le va ted  though ts that a re  current 
in the com m un ity .5

A n d re w  J a c k so n 's  a d m in is t r a t io n  

b ro u g h t  a  n e w  p o l i t ic a l  e th ic  to  A tn c ii -  

c a n  g o s e n i i i i e n l .  T h e  c o m m o n  m a n  w a s
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1.41

AlalttWM
\ i l / n n . i
Arkansas
Californ ia
Colorado 
< *• innrt t u**»tl 
Delaware 
F lorida 
Crmt!ta
(lo am
Hawaii*
Idaho
Illinois
Indiana
Iowa ...
Kansas
Krn tm kx
l.nmxiana
Maine
Mars land
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
N rb litsk il
N evada
N r\\ Hampshire

Sow Ji’ rw y 
Now M rx ien 
NcsvYiifh — 
North Caro lina 
North D akota
Ohio
O klahom a  .........
O te t to n  ..........
Pennsy lvan ia ......
Puerto Hie**
Hltm le Is la n d ......
Sam oa.................
South C a ro lin a . 
Sm ith D akota .... 
Tennessee...........

E lected

\
\
\

\
X
X
X
X

X
X
X
X
X
X
\

X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X

T e x a s ..............
Ctah ..........—
Vermont • - — 
V irgin Islands 
\  iri’ ou.i
\\ .ixhimitoii 
WrxtN itUima
W txiom in 
\ \  vorninu 
V tiited Stales

A p p o in te d
J » y __

Cnxem m

With 
Consent ot

|  . rp s l.it  III r

G overn o r 
C ove r nor

l.eu tx1a tu io
Senate

Length ol 
Te rm  iVears^

rtndetiuitr
•I

t
I
t
I
A

Indefin ite
A
A
A
•I

liM iisbttiro

G overn o r
G ove rn o r

Courii il 
Senate

G ove rn o r
G overnor

Gnvernm

Snp rru iP  E l .

G overnor

G overnor
Presid en t

Senate
Senate

b u is l.ito ie

Scii.de
Seo.de

Indefin ite

2  x t iniW 
•I

Indefin ite
•I

1
t
•1

Inde lm ite

M ay Succeed 
i li in s c lf

’ No 
S c  
Nix
Nos
Nix

N*x
Nex
Yes
Nex
Yex
Nex
Yex
Yes
Yex
Nex
Yes
Yes
N o
Nex
Nes
Nex

• Nex 
Yex 
Nes 
Nex
Yes
Yex
Nex
Yes
Yes
N n
Yex
Yes
Yex
Yes
Yes 
Yex 
Yex 
Yex 
Yex
Yex
Yex
Yex
Y u
Yex
Yes
Yex
Yes
Yex
Vex
Yex
Yex
Ni*x
VexNev



declin 'd competent enough lo vote ami 
In hold tiffin ' Short terms ol n lfice 
tiiMirnl |  n' |  hi 1.11 n iiilrn l o l go*. iTtiiiirnl. 
and d im ! election of officials became 
llii* iiiIi* Stall* constitutions prosid l'd 
lor i'IitK o ii of iiiiiim iims nlficTnls. in - 
i lulling llii* Attorney General in most 
instanccx

\  v t iid v  in  th e  I,mi' l.ib tnn j Journal'' 
s lu m  n l  d e v e lo p m e n t  o l  in c l ln  ; )s  o f  

s r l i ' i l i n g  A t to rn e y s  G e n e r a l  in  n i n c t im  

s t a i r s ;  o l  th e se . r i g h t  p r o v id e d  lo r  le g i s ­

la t i v e  s e le c t io n  p r io r  lo  1 8 4 3 . h u t  m in e  

f in a lly  r e t a in e d  th is  m e th o d . P r io r  to  

IS  la .  tw e lv e  s t a le s  p r o v id e d  by  c o n s t i ­

tu t io n  o r  le g is la t io n  lo r  t h e  a p p o in tm e n t  

o f  a n  A tto rney  G e n e r a l by tin* G o v e r ­

n o r  th e  le g is la t u r e ,  o r  o th e r  a u th o r ity  . 

S o m e  e x a m p le s  o l  tin* t r e n d s  in  se le c  ­

t io n  m  th e  o ld e r  ju r i s d ic t io n s  a r e  g iv e n  
b e lo w :

North G ane lin a 's I77f> C on stitu tion  p rov id ed  
lo r appo in tm en t b y  tin* leg is la tu re , its ISfiS 
( 'o iis lite lio n  p ro v id ed  lo r  e lection .

Lou is ian a 's I S |2  C on stitu tio n  p ro v id ed  lo r  

appo in tm en t by tin* ( in v e n to r: its IS 3 2  C o n ­
stitu tion  ptnv id l'd  for e lec tion .

T en n e sse e  p ro v id ed  by 1831 le g is la t io n  and  
liv IKTI C on stitu tion  d ia l the le g is la tu re  

w o u ld  se lect th e  A tto rney G enera l: th is 
a p p o ii it ise  p ow e r w a s g is e n  to the Sup rem e 
Court h v  the 187(1 f  .'onstilu tion 

M ich igan ’s  I V ia C on stitu tion  p ro v id ed  lo r 
appo in tm en t hv the C o ve r iu ir . th e  INTO 
C o n s li li it io i i p ro v id ed  lo r  e lec tion .

V irg in ia 's  177(i C o n stitu lim i p ro v id ed  fo r 
se lect ion l iy  the le g is la tu re , its  1902 Gtm - 
st itu t io np ro v id ed  (o r e lec tion  

K en tu cky 's 1792 C o n st il i i l io n  p ro v id ed  d ia l 
the C ove riio r w ou ld  a |ip ii iu t  the Attorney 
G enera l. w ith  (h e  c ii llse n l o f  tin- Senate: 
the I Sot I C on stitu tio n  m ad e  ( l ie  o f f ic e  
e lective .

N ew  Y ork 's 1777 con stitu tio na l convention  
appo in ted  an  Attorney G enera l, then p ro ­
v id ed  lo r  se lec tion liy  a C o u n c il o f Appoint 
men!: d ie  IS 2 I C on stitu tio n  p ro v id ed  lo r

I II.. Im . l It , . I in ililiM.i. , . l  fu n ir t ir in n r H. Hu
s in h , in imi 1 1 i n i \  i n . i n  s i  v i i  s m i  in
I v s s s  VS IV II II V VI SKI IIS I". CH.-,i 
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s i'le c lio n  hv d ie  le g ist ,it in e . an d  tin  IS IS  
C o n s i i ln li iu i p rov id ed  (o i p op u la r c lcc lum

A ll l in i ig h  th e  J a c k s o n ia n  Irac lit ie .n  is  

s t i l l  b a s ic  to  s la t e  g o v e r n m e n t ,  o l l ie i  

t ie in l s  h a v e  in n it ifc 's te d  th e m se lv e s  a m i 

o f  th o se  p r in c ip le s  t in  lo n g e r  in i im ia t i i l  

th e  n e a r ly  u n a n im o u s  s u p p o r t  they o n ce  

h e ld . T h e  la t e  111th C e n tu r y  saw  th e  

in t r o d u c t io n  o l  s u c h  in n o v a t io n s  a s  

c iv i l  s e r v ic e ,  o p e n  p r im a r ie s ,  e x e c u t iv e  

b u d g e t s  a n d  th e  sh o r t  b a llo t  to r  s t a l e  

o f f ic ia l s  W y o m in g .  *n 1 8 9 9 . b e c a m e  

th e  f ir s t  " n e w "  s t a t e  to  p r o v id e  fo r 

a p p o in tm e n t  o t  th e  A tto rn e y  G e n e r a l ,  

th e re b y  e n d in g  th e  t r e n d  t o w a r d  p o p u ­

la r  e le c t io n . A la s k a 's  1 9 5 9  C o n s t it u t io n  

a n d  H a w a i i 's  o f  lOWI p r o v id e d  lo r  

G u b e rn a to r ia l a p p o in tm e n t , a s  d id  ( l ic it  

t e r r ito r ia l c o n v e n t io n s  in  lO.'ifi a n d  11)50.

R e c o m m e n d a t io n s  fo r  a a  a p p o in t iv e  

A tto rn e y  G c n c ia l  w e r e  s u b m it t e d  to  

N e w  Y o rk  c o n s t i t u t io n a l  c o n v e n t io n s  in  

IS fiT . I S ! ) I .  1 9 1 1 . I 9 3 S .  a n d  I9(>7. b u t  

w e r e  no t a d o p te d .  T h e  N e w  Je rse y  

C o n s t it u t io n a l C o n v e n t io n  o f  191 7  c o n ­

t in u e d  th e  p r a c t ic e  n l  G u b e rn a to r ia l 

a p p o in tm e n t ,  a s  d id  th e  P e n n s y lv a n ia  

C o n s t it u t io n  o f  1 9 8 9 . T h e  1 1 )0 1 -8 2  

M ic h ig a n  C o n s t i t u t io n a l  C o n v e n t io n  

e x te n s iv  e ly  d e b a t e d  t h e  i s s u e  o f  e le c t io n  

v e r su s  a p p o in tm e n t .  A n  a l l ia n c e  b e ­

tw e e n  tw o  o f  th r e e  c o n v e n t io n  fa c t io n s  

le d  lo  th e  a c c e p t a n c e  o f  e le c t iv e  s t a tu s  

fo r  tin* A tto rn e y  G e n e r a l  a n d  Sec r e ta r y  

o f  S t a t e  a n d  a p p o in t iv e  s t a t u s  fo r  th e  

S t a le  T r e a s e -  • A u d ito r , a n d  H ig h w a y  

G o m m is  ' •'it* M a r y la n d  C o n s t i t u ­

t io n a l (To . o i l  o l 1 9 8 7  a l s o  re ta in e d  

e le c t iv e  s t a t u s  lo r  tin* A tto rn e y  G e n e r a l.

S t r o n g  a r g u m e n t s  c a n  l i e  a d v a n c e d  

fo r  e it h e r  s y s t e m  o f  s e le c t io n .  T h e re  is  

n o t n e c e s s a r i ly  a  c o r r e la t io n  b e tw e e n  th e  

se le c t io n  p ro c e s s  a m i th e  A tto rn e y  

G e n e r a l 's  a c t u a l  p o w e r s .  F o r  e x a m p le ,  

th e  A tto rney  G e n e r a l i s  e le c t e d  in  D e la ­

w a r e  a n d  a p p o in t e d  in  A la sk a , bu t in  

b o th  ju r i s d ic t io n s  h e  l i a s  c o n t ro l o v e r . i l l  

le g a l  a n d  p ro s e c u to r ia l  Im icT iin ix . In  

so m e  s la t e s ,  th e  A tto rney  G e n e r a l is 

in d e p e n d e n t ly  e le c te d  b u t  l i e  e x e r c i s e s

little* p o w e r  at e it h e r  th e  s t a t e  o r  lo c a l 

le v e l I fans, a  " s t r o n g  " d e p a r tm e n t  o l 

ju s t ic e  c a n  b e  d e v e lo p e d  u n d e r  e i t l i i t  

s x s le in  o f  s e le c t io n ,  b i l l  i s  no t g u a r a n ­

te e d  by c ith e r .

The C ine lor Appointment

P ro p o n e n t s  o f  a n  a p p o in t iv e  A tto r­

n e y  G e n e r a l u su a l ly  b a s e  th e ir  a r g u ­

m e n ts  p r im a r ily  o n  th e  n e e d  to  stre  n g t h ­

e n  th e  e x e c u t iv e  T h e  c o m m e n ta r y  o n  

th e  M o d e l S ta te  C o n s t itu t io n  d e v e lo p e d  

b y  th e  N a t io n a l M u n ic ip a l L e a g u e  s a y s  

l l ia l:

All au thorities on execu tiv e  o rg an iza t io n  
ag ree  w j |h  d ie  position  em b raced  In  the 
M odel S ta le  Constitu tion  fo r m ore  than  la 
years that a d m in i't ra liv c  p o w e r and  re sp on ­
s ib ility  should  h e  c n e i - n l  rated  in  a s in g le  
p„ l„ ,l.irlv e lected  ch ie l execu tive  T he re  is 
g ro w in g  recogn ition  that the governo r, a s 
il„- rep resen tative  o f a ll th e  peop le , shou ld  
h e  equ ipped  w ith  the con stitu tio na l statu s 
n ecessary  lo  exerc ise  n m strm  liv e  leadersh ip  
a s the ch ie f  law m ake r an d  po lit ic a l h ead  >,l 
h is state

. Are the voters c ap ab le , or shou ld  they 
ev en h e  a sked , to pass upon  the a b ilit ie s  and 
p e r i,,n u an ce s „• ., la rge  num ber o l elec ted 
adm in istra t ive  officials'-* W ould  it not be 
b e lte r lo  g iv e  broad  appo in tiv e  and  adm in - 
ivtralivc*powers to n n e  in d iv id u a l, to enhance 
h is position o f lead ersh ip—m ak in g  h im  m aster 
in iii s  ow n  hou se—and  then bo ld  lu ll ,  re ­
sp on sib le  through d em ocratic  e le c to ra l proc­
esses?

M r . I l ic h a r d  S  C h i ld s .  H o n o ra ry  C h a ir ­

m a n  o l  lir e  N a t io n a l M u n ic ip a l  L e a g u e ,  

a d d s  (lin t:

Our ob jection  to e lection  o f  atto rneys gen ­
era l a p p lie s to a ll the jo b s on the ta li o l the 
state tickets and  rests on the conv ic tion  that 
the attem pt to h ave  the peop le  sc ru tin ize  
the cand id ate s (o r th ese  secondary and 
nndram ntie jo b s h as fa ile d  co m p le te ly  lo r 
IdO years. T h e  fa ilu re  is  ca lled  apathy . . 
.Scrutiny by  the peop le c a iin n l h e  o rda ined  
o r ca jo led . It is  a p e rv a s iv e  liab it and  Inc t 
and  furtherm ore, it is a  le a so n ah le  re su lt o l 
d ie a lie n ,p i to im pose o n  Imsy y n tc is  d ie 
ilntv oI in ve st ig a t in g  and  scru tin iz in g

 ........... .. .. .............. ... ........ l .  v i , , n i  i  s i  v i i  r e
X I  I I  I  I I I , ' .  , I  . I . i IJ.  I ' M . I

cand id ate s fur a  u  lin ic a l m m -rep resen ta ­

t iv e  o ff ic e . '

T h e  M o d e l K x e c u l iv e  Article* lo r  

stulc* c o n s l l t i i l io i i s  rcc n n m i i i i d i d  by d ie  

( T ,m m illo i*  o n  S u g g e s t e d  S t a t e  l .e g ix lu  

l io n  o f  th e  C o u n c i l  o l  S t a le  G o v e r n ­

m e n t s  l im it s  s t a t e w id e  e le c tive*  o l l i c i a l s  

to  th e  G o v e rn o r  a n d  L ie u t e n a n t  G o v e r ­

n o r . w h o  a r e  e le c t e d  jo in tly  T h i s  a r t i i  le 

w a s  d e v e lo p e d  b y  th e  C o m m it t e e  o n  

(  a m s l itu t in n n l R e v is io n  o f  flu* N a t io n a l 

G o v e rn o r 's  C o n fe r e n c e ."  a n d  c o r r e ­

sp o n d s  to  th at r e c o m m e n d e d  by th e  

A d v iso ry  C o m m it t e e  o n  In t e r g o v e r n ­

m e n ta l R e la t io n s . '

In  19T 9. w h e n  a  m a jo r  r e o r g a n iz a ­

t io n  o f  th e  f e d e r a l  g o v e rn m e n t  w a s  u n ­

d e r w a y ,  s ta te  r e o r g a n iz a t io n  w a s  b e in g  

d is c u s s e d  at th e  a n n u a l m e e t in g  o l th e  

N a t io n a l A s so c ia t io n  o l  A tto rn e y s  

G e n e r a l .  A tto rn e y  G e n e r a l T h e o d o r e  

l>  P a r so n s  o f  N e w  J e r s e y  n o te d  th a t 

r e o r g a n iz a t io n  x v n i i lt l r e q u i r e  c e r t a in  
c o n s t itu t io n a l c o n d it io n s :

Most im portant o f these cond itio n s I w ou ld  
subm it is a slm it b allo t w ith  the G overiu ir 
b e in g  the only con stitu tiona l o llic -e r i n  th e  
execu tive  b ranch  w h o  is olccTeil l,v the p eo ­
p le . i l po ssib le ; second ly , a reasonab ly  secure 
term  of o ff ic e  for the gov ernor, tin- accep ted  
term  b e in g  four y ea rs , vv ill ,in  w h ich  lie  may 
carrv nut a  p rogram  and  d eve lo p  ad m in istra ­
tion confidence; th ird ly , a re ason ab le  
a ssurance in the constitu tion  aga in st in vas ion  
liy e ither the leg is la tu re  o r th e  execu tive  
branches upnn the proper p ro v id ence  o l 
It ic n lh c r  ’
T h i s  is  th e  p o s it io n  o f  th o se  e x p e r t s  w h o  

fax  o r in t e g r a t in g  a d m in is t r a t iv e  n ctix  i t ie s  

a n d  c o n e o n lr a t in g  th e ir  c o n t ro l o v c t  

th e m  in  th e  h a n d s  o f a  r e sp o n s ib le  c h ie f  

e x e c u t iv e ;  m o st o f  th e  s t u d ie s  w h ic h  

h a v e  o c c u r r e d  since* a b o u t  1 9 1 0  o n  

a d m in is t r a t iv e  r e o r g a n iz a t io n  have* so

(• I j*Tt« r If mu lUt It m l  S ClnMv f*» P.iHmii G 
\ .« » w lr r  IS |*iTf»
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a r g u e d .  T hey  h o ld  th a t f r a g m e n t a l  in n  

le a d s  tn  ir r e sp o n s ib i l i t y  hu t a  s in g le  

i h i d  e \ c i  t i l ix e  c a n  l i e  h e ld  a t c o u n ta b le  

t h ro u g h  th e  d e c im a l  sy s te m  a n d .  a s  a  

t ( in s c ip ic i i c e ,  c a n  m a k e  th e  a d m in i s t r a ­

t io n  m o re  r e s p o n s iv e .1'’ P r o p o n e n t s  o l  

a n  a p p o in t iv e  A tto rn e y  G e n e r a l a r g u e  

th a t Itix fu n c t io n  i s  to  a d v i s e  th e  G o v e r ­

n o r  a n d  th e  G o v e rn o r  s h o u ld  In - p e r ­

m it te d  to  c h o o se  h is  a d v i s o r s .  T h e y  

lu -h o v e  th a t  th e  tw o  o f f i c i a l s  a r e  m o re  

lik e ly  to m a in ta in  th e  d o s e  a n d  h a r ­

m o n io u s  ic l a t in m h ip  th a t  is  n e c e s sa ry  

to t e f f e c t iv e  l ia is o n  i f  t h e  A tto rney  

G e n e r a l is  a p p o in t e d .  I l i s  o f f i c e  is  o n e  

th ro u g h  w h ic h  th e  G o v e r n o r  is  e x ­

p e c te d  to  d i s c h a r g e  h is  r e s p o n s ib i l i t ie s ,  

a n d  th e  t in v e n t o r  s h o u ld  t h e r e fo r e  e x ­

e rt iso  s o m e  c o n t ro l o v e r  it .

A d v o c a t e s  n |  a p p o in tm e n t  a ls o  e o n - 

i< n tl th a t th e  e le c t iv e  p r o c e s s  m a y  no t 

a s s u r e  p r o f e s s io n a l  c o m p e te n c e . T h e  

p r e s su r e s  o f  p o l i t ic s  a n d  th e  t im e  in ­

v o lv e d  in  c a m p a ig n in g  l im it  a n  A tto rney  

G e n e r a l 's  a b i l i t i e s  to  s e r v e  e f f e c t iv e ly ,  

a n d  m a n y  h ig h ly  c o m p e te n t  p e o p le  

w o u ld  no t b e  w i l l in g  to  u n d e r g o  th e  

i lec t io n  p ro c e s s .  T h e y  a l s o  h o ld  th a t  th e  

A tto rney  G e n e r a l 's  p r im a ry  fu n c t io n  is 

to  in te rp re t  th e  la w ;  th is  is  a  t e c h n ic a l 

t a s k  a m i s h o u ld  n o t  inv  o lv e  th e  e le c to r a l  

p ro c e s s .

Tin' Case lor Election
I lie- a r g u m e n t s  fo r  a n  e le c t iv e  A tln r - 

uey  G e n e r a l  w e r e  e lo q u e n t ly  s u m ­

m a r i/ r d  b y  A tto rn e y  G e n e r a l L o u is  J 

L e f k o w i t z  in  a  p o s it io n  p a p e r  s u b ­

m it te d  to  th e  N e w  Y o rk  C o n s t it u t io n a l 

C o n v e n t io n  in  1 9 (i7 . G e n e r a l I .e lk o v v i l z  

r e v ie w e d  th e  A tto rn e y  G e n e r a l’s  d u t ie s  

in  so m e  d e t a i l ,  p o in t in g  ou t th e y  w e r e  

p r e d ic a t e d  u p o n  h is  role- a s  a n  in d e p e n ­

d e n t  o f f ic ia l ,  a n d  c o i i f h id c d  th at:

T o  M in i  it u p - a n  e le c te d  A tto rn ey  G e n e ra l 
lia s  a m easu re  o f  in d ep e n d e n c e  a n d  a sem e  
n l p e rso n a l an d  d ite c l te s n om ib i li lv  in  the 
I o il *lic I la - elec tc-cl n f f ie ia l lia s  a  n a tu ra l an il

I "  S i .  •• g   .......  I cm I  l i l t  I I I I  I ' l l l  I I II V I l |
-•I v i i  \ v i • i ii i vi i ny  [ icsxii \ i  elm
I t-N

im p e llin g  desire  lo  lie  crea tive  and  to ever 
l i s e  'nroader in itia tive  in the s r iv ic e  o f die 
pub lic I le  is  t ie e o f  the fear o f d ism issa l In  
any superior o ff ic ia l if  he shou ld  exercise 
contrary iin le p e iit lr iil judgm ent. H e is in tin 
best position  to render m ax im um  service- lo  
the P eop le  a n il rinporfnrfadvice to the Gov et- 
nor, lice L eg is la tu re  and  S tate departm ents 
and  agen c ie s I le  ra n  appear in Court mill 
out tear or fu ro r—an  atto rney in  the I u ltra  

and  finest sense  o f the w o rd ."

An e q u a l ly  s t r u n g  p o s it io n  in  la v  o r 

o f  e le c t io n  w a s  t a k e n  b y  A tto rney  

G e n e r a l W il l ia m  J .  S c o tt  b e fo r e  th e  

re c e n t  I l l in o is  C o n s t it u t io n a l C o n v e n ­

t io n ; h e  s t r e s se d  th e  A tto rn e y  G e n e r a l 's  

r o le s  o f  " g . i v c m m r n t  w a t c h d o g "  a n d  

" a t t o r n e y  fo r  th e  p e o p le "  a s  r e q u i r in g  

in d e p e n d e n c e  f ro m  th e  G o v e rn o r  

G e n e r a l S c o t t 's  tw o  p r e d e c e s so r s  c o n ­

c u r r e d  in  th is  p o s i t i o n 15

T h e  p r im a r y  a r g u m e n t  (o r  a n  e le c ­

t iv e  A tto rn e y  G e n e r a l is  th a t h e  is  a n  

a t to r n e y  fo r  a l l  o f  d ie  p e o p le , a n d  sh o u ld  

b e  c h o se n  Ivy th e m . 1 l e  is  th e  G o v e rn o r 's  

ady  iso r , b u t no t e x c lu s iv e ly ;  th e  G o v e r ­

n o r  is  m e re ly  o n e  a m o n g  m a n y  c l ie n t s  

tty m a k in g  th e  A tto rn e y  G e n e r a l 

d ir e c t ly  r e s p o n s ib le  to  th e  e le c to r a t e , 

lie  r e m a in s  s u b je c t  to th e  u lt im a t e  so u rc e  

' i f  p ow  e r  a n d  w i l l  b e  m o re  r e s p o n s iv e  

lo  p u b l ic  n e e d s . If is  fu r th e r  a r g u e d  th at 

th e  A tto rney  G e n e r a l h a s  im p m ta n l 

a d m in is t r a t iv e  a n d  le g a l  'u n c t io n s ,  

su c h  a s  p ro g r a m s  in  c o n su m e r  p rn - 

t e c l io n  a n d  e n v ir o n m e n t a l c o n t ro l .  In  

e x e c u t in g  th e se  fu n c t io n s ,  a n  A tto rney  

G e n e r a l is  a c t in g  a s  a n  a d v o c a t e  fo r  

th e  p e o p le , no t a s  a g e n t  n f th e  e x e c u t iv e  

b r a n c h . I l i s  d u t ie s  u s u a l ly  in c lu d e  

p ro s e c u t io n  o f  e le c t io n  v io la t io n s ,  

c o l le c t io n  o f  d e b t s ,  a n d  b r in g in g  o f  s u it s  

in  th e  n a m e  o f  th e  p e o p le ;  th e se  r e ­

s p o n s ib i l i t ie s  art- o u t s id e  th e  s c o p e  o f 

tho  G o v e rn o r 's  d u t ie s .

A n o th e r  a r g u m e n t  a g a in s t  th e  e o n -
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r e p t  o f  th e  A t to rn e y  G e n e r a l a s  c o u n s e l  

to th e  G o v e rn o r  i s  th a t  t h e  le g i s la t iv e  

b r a n c h  m ay  a l s o  t d y  o n  In in  lo r  a ch  ic e  

In  so m e  s ta te s . In* a l s o  h a s  r c s p o n s ih i l i  

t ie s  t o w a r d  t h e  ju d ic ia r y  b . a n c h .  s u c h  

a s  s e r v in g  a s  c o u r t  r e p o r t e r  T in t s ,  l ie  

sh o u ld  n o t h e  r e s p o n s ib le  to  a n y  s in g le  

b r a n c h  o f  g o v e r n m e n t ,  b u t  c a n  s e r v e  to  

s t r e n g th e n  c h e c k s  a n d  b a la n c e s  w i t h in

th e  s y s t e m
T h e  f e a r  o f  lo s s  o f  o f f i c e  s h o u ld  n o t 

d e te r  t h e  A tto rn e y  G e n e r a l  f ro m  i s s u in g  

an  o p in io n  S in c e  lu s  d u d e s  a r e  o f  th e  

h ig h e s t  o rd e r ,  a s  h ig h  a s  a n y  ju d ic i a l  

o f f ic e r ,  h e  s h o u ld  e n jo y  th e  s a m e  in ­

d e p e n d e n c e  a s  a  m e m b e r  o f  th e  ju d ic i ­

a r y .  H e  s h o u ld  n o t l i e  a  c r e a tu r e  o f  th e  

G o v e n io r .  h u t  s h o u ld  r e n d e r  o p in io n s  

so le ly  o n  th e  b a s i s  o f  la w .  l i e  s h o u ld  

n o t b e  th e  a d v o c a t e  fo r  a  p a r t ic u la r  

a d m in is t r a t io n ,  b u t  s h o u ld  h r  f r e e  to  

o p p o se  p o l ic ie s  w h ic h  l ie  c o n s id e r s  

in c o n s is te n t  w i t h  th e  law  a n d  to  in ­

v e s t ig a t e  a p p a r e n t  w r o n g d o in g .”

In  r e fe r e n c e  lo  th e  a r g u m e n t  th a t 

h a rm o n y  m u st e x is t  b e tw e e n  th e  G o v e r ­

n o r a n d  th e  A tto rn e y  G e n e r a l ,  it i s  

n o te d  th a t th e  A t to rn e y  G e n e r a l in  

o v e r  o n e - th ir d  o f th e  ju r i s d ic t io n s  i s  tf 

a  d if f e r e n t  p o l i t ic a l  p a r t y  th a n  'n e  

G o v e rn o r  W h i le  c o n f l ic t s  u n d o u b te d ly  

re su lt  f ro m  su c h  p a r t i s a n  d i f f e r e n c e s ,  

e f f e c t iv e  w o r k in g  r e la t io n s h ip s  a p p a r ­

e n t ly  a r e  m a in t a in e d  in  m o st  s t a t e s .  In  

r e fe r e n c e  to  th e  a r g u m e n t  th a t a n  ap­
p o in te d  A tto rn ey  G e n e r a l  i s  a  l io n -  

p o l it ic a l t e c h n ic ia n ,  it  i s  n o te d  th a t  a  

e r c n t  a p p o in t e d  A tto rn e y  G e n e r a l 

r e s ig n e d  to  s e r v e  a s  c h a ir m a n  o f  a  S e n ­

a to r ia l c a m p a ig n  c o m m it t e e ,  w h i l e  

a n o th e r  w a s  p r o m in e n t ly  m e n t io n e d  a s  

a  G u b e rn a to r ia l c a n d id a t e .  A p p o in t ­

m e n t  d o e s  n o t  n e c e s s a r i ly  r e m o v e  th e  

o f f i c e  f ro m  p o l i t i c s .

A tto rn e y  G e n e r a l  C la r e n c e  M e y e r  n l  

N e b r a s k a ,  in  r e s p o n s e  to  t in  a r g u m e n t
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th a t (h e  G o x e n io r  s h o u ld  h e  a b le  lo  a p ­

p o in t  h is  -Attorney G e n e r a l ,  s . i v s  th a t 

" T h e  p r e s id e n t  o f  a  la r g e  c o r p o r a t io n  

(/ in  v no/ n a m e  t h e  g e n e r a l  c o u n s e l  

t h i s  is  d o n e  b y  th e  b o a r d  o f  d ir e c to r s  

a n d  in  so m e  c a s e s  l l i r i r  a c t io n  m u s t  l i e  

c o n f irm e d  b y  a v o t e  o f t h e  s t o c k ­

h o ld e r s . "  B e c a u s e  n l  t h is ,  " t h e  same* 

g e n e r a l  c o u n se l s e e s  a  g o o d  m a n s  

p r e s id e n t s  c o m e  a n d  g o . " ”

In  h is  r e m a r k s  to  a  le g i s la t iv e  c o m ­

m it t e e  w h ic h  w a s  c o n s id e r in g  a  c o n ­

s t it u t io n a l a m e n d m e n t  to  m a k e  t h e  o f ­

f ic e  a p p o in t iv e .  G e n e r a l M e y e r  m e n ­

t io n e d  s e v e r a l  a r g u m e n t s  in  a d d it io n  

to  th o se  u su a lly  a d v a n c e d  b y  p r o p o ­

n e n t s  o f  e le c t io n . T h e s e  in c lu d e d  th e  

f o l lo w in g  p o in ts :  th e  G o v e r n o r  c a n

a p p o in t  m e n  w it h  le g a l  t r a in in g  to  h is  

s lo t (  i l  h e  f e d s  h e  n e e d s  l a w y e r s  o f  

h is  o w n  c h o o s in g :  m u c h  o f  th e  A tto r ­

n e y  G e n e r a l 's  w o r k  i s  in  a r e a s  in  w h ic h  

th e  G o x e n io r  h a s  l i t t le  o r  n o  in t e r e s t ,  

s u c h  a s  a d v i s in g  coun ty  a t t o r n e y s  a n d  

h a n d l in g  ro u t in e  c r im in a l  a p p e a l s ;  th e  

G o v e rn o r  i s  o n ly  o n e  o l  m a n y  s t a te  

o f f i c i a l s  w h o m  th e  A tto rn e y  G e n e r a l 

a d v i s e s ;  a  G o v e rn o r  c a n  m a k e  m is t a k e s  

in  a p p o in t in g  so m e o n e  to  t h e  o f f i c e  o t 

A t to rn e y  G e n e r a l:  in  m o st  s t a t e s ,  ( l i e  

G o v e rn o r  h a s  c o n t r o l o v e r  l a w  e n f o r c e ­

m en t o f f ic e r s .  G e n e r a l M e y e r  q u o te s  

in  c o n c lu s io n  f ro m  th e  r e m a r k s  o f  a  

d e le g a t e  to  th e  1921) C o n s t i t u t io n a l  

C o n v e n t io n  in  N e b r a s k a :

II there is  an y  m an w h o  ho ld s o ff ic e  in  th is 
state and vvlm should  lie  e lected  l iv . and  
re spon sib le  to the peop le  of (h e  state , it 
shou ld  l ie  d ie  A ttorney G enera l T h e  head  
n f th e  s la te  may h a v e  good  judgm en t in  Ins 
appo in tm en t, tie m ay  h e  a b le , from  his 
experience , to appo in t an  exce llen t m an to 
act a s  A ttorney G enera l, hu t I d o  not B e ­
lie ve , under o rd ina ry  c ircum stance s, that 
the judgm ent n f one m an is  b e lte r  than  
the com b ined  judgm en t n f  th e  e le c to rs o f 
d ie  S la te  f N eb ra ska  on  d ia l p ro |» is i l i in i .  
an d  an Airorney G rn e n il shou ld  b e  a  ch eck  
upon  a ll l l ie  o ff ic e r s ill the s ta le , a n il lic­
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* lnm lil lie  free , i l  n ece ssary , lo  p ro ceed  
a g a in st  am  departm ent o r a ga in st am  o ff ic e r  
m  t in -s ta le . I d o  lin t w an t Ins h a n d s  tied : I 
do  not w ant h im  In In* re sp o n sib le  In  ,iu> 

in d iv id u a l or to any p art icu la r d r |ia r l tm 'i i l  
I w an t h im  free  in  the  d isc h a rg e  nf h is
d u t ie s *’

N o  r e c e n t  o r  c u r r e n t  a r g u m e n t s  d r  

l e n d  th e  p ro p o s it io n  th a t c i t h e r  th e  

le g is la t u r e  o r th e  c o u r t s  s h o u ld  a p p o in t  

th e  A tto rn e y  G e n e r a l:  a p p o in tm e n t  is  

v ie w e d  a s  a n  c v e e t it iv e  fu n c t io n  It is  

a s s u m e d  th a t th e  A ttorney G e n e r a l is  

lo g ic a llv  a  m e m b e r  o l  th e  a d m in i s t r a ­

t iv e  b r a n c h  o f  g o v e rn m e n t ,  im t th e  

le g i s la t iv e  o r  ju d ic ia l .  F u r th e rm o r e ,  h i s  

im p a r t ia l ity  in  r e n d e r in g  o p in io n s  o n  

le g is la t io n  c o u ld  b e  im p a ir e d  it h e  r e ­

m a in e d  r e s p o n s ib le  to  th e  le g i s la t iv e  

b> dv T h e  A ttorney G e n e r a l r e p r e ­

ss i l l s  m an y  fa c e t s  o f  th e  s t a t e  b e fo r e  

t h e  c o u r t  o f  th e  s t a t e .  M id i b e in g  th e  

c a s e  t h e i r  a r e  o lw  io n s  a r g u m e n t s  a g a in s t  

p e r m it t in g  t h e  ju d g e s  to  s e le c t  o n e  n l  
th e  a d v o c a t e s  in  a  c a s e

Confirmation nI .Ap/m/n/mriif

In  a l l  s i \  s t a le s  w h e r e  t h e  G o v e rn o r  

a p p o in t s  th e  A tto rn e y  G e n e r a l  o n  a  

r e g u la r  b a s i s ,  f lu - a p p o in tm e n t  i s  c o n ­

f i rm e d  by e it h e r  th e  S e n a t e  (H a w a i i .  

N ew  J e r s e y .  P e n n s y lv a n ia .  AA 'yom ing) 

b o th  h o u se s  o f  th e  L e g i s la t u r e  I A la sk a  I 

o t I n  th e  C o u n c i l  (N e w  I l a i n p s h i i e t  

C 'o id ii i- . ia t io n  in  P e n n s y lv a n ia  r e q u ir e s  

a  tw o - t h ir d s  v o t e  o f  a l l  th e  m e m b e r s  

o f  tin* S e n a te .

In  P u e r to  H ie o  a n d  th e  V ir g in  I s la n d s  

c o n l i r m a l in n  is  a ls o  b y  th e  S e n a te . T h e  

C O  A G  q u e s t io n n a ir e  fro m  G u a m  in d i ­

c a t e d  a p p o in tm e n t s  a r c  m a d e  w it h  

“a d v ic e  a n d  c o n s e n t "  o f  th e  le g is la t u r e ,  

w h e r e a s  S a m o a  m e n t io n s  (h a t  a p p o in t ­

m e n t  is  by th e  G o v e rn o r , w i t h o u t  in d i 

e a t in g  a n y  m e c h a n ism  lo t  c o n f irm a t io n .

T h e  A d v iso ry  C o m m is s io n  o n  In t e r ­

g o v e rn m e n t a l H e la t io n s  s u g g e s t e d  c o n ­

s t itu t io n a l p r o v is io n  lo r  a  sh o r t  b a llo t  

lo r  s la t e  o l l i c i a l s  p t o v id e s  lo r  S e iu i l iu i a l
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c o n f irm a t io n  T h e  M o d e l S t a le  C o n s t i t u ­

t io n  o f  th e  N a t io n a l M u n ic ip a l  l  e a g u e  

d o e s  no t m e n t io n  c o n f irm a t io n .  T h e r e  is 

n o  e x t e n s iv e  l it e r a tu r e , a n d  p re su m a b ly  

n o  v ig o r o u s  a r g u m e n t s  to  b e  m a d e ,  o n  

th e  p r e c is e  m a n n e r  in  w h ic h  a p p o in t ­

m e n t s  a r c  tu  l i e  c o n f irm e d .  A lth o u g h  

a l l  P e n n s y lv a n ia  A t to rn e y s  G e n e r a l o l 

re c e n t  y e a r s  h a v e  b e e n  in  th e  same 
p o l i t ic a l  p a r t y  a s  th e  G o v e rn o r , th e  r e ­

q u ir e m e n t  o l  a p p r o v a l  o f  tw o - t h ir d s  o f  

a l l  e le c te d  m e m b e r s  o f  th e  S e n a t e  (o r  

c o n f irm a t io n  o f  the* ' r n c y  G e n e r a l 

g iv e s  tlu* m in o r it y  p  c o n s id e r a b le  

lev e r a g e  o v e r  a p p o in tm e n t s  AA'e c a n n o t  

n o w  a s c e r t a in  w h e t h e r  th is  h a s  c a u s e d  
p ro b le m s .

1 .4 2  L e n g t h  o f  T e rm  a n d  S u c c e s s io n

T h ir t y - e ig h t  s la t e s  p r o v id e  a  fo n r -  

y e a r  te rm  fo r  d ie  A tto rney  G e n e r a l a n d  

n in e  p ro s  id e a  tw o -y e a r  te rm . T o nn e  s s e e  

s e t s  th e  te rm  a t e ig h t  y e a r s  a n d  N ew  

l l a m p s h f t c  a t  f iv e . In  A la sk a . G u a m . 

P u e r to  H ieo . a n d  th e  A 'irg itt I s la n d s ,  th e  

A tto rn e y  G e n e r a l i s  a p p o in t e d  (o r  a n  

in d e f in it e  te rm . S a m o a  s t ip u la t e s  th a t 

h e  is  a p p o in t e d  fo r  a  m in im u m  o f ’w o  

y e a r s .  T a b le  1 .41  s h o w s  th e  le n g t l <d 

te rm  a n t i  s u c c e s s io n

Trend Tmenrd  L o n g e r  Terms 

T h e  t r e n d  is  c le a r ly  t o w a r d  lu n g e r  

l e t i i i s .  M o st s t a l e s  in i t ia l ly  l im it e d  

t e r m s  o f  o f f i c i a l s  to  o n e  o r  tw o  y e a r s ,  

o i l  th e  th e o ry  th a t f r e q u e n t  e le c t io n s  

k e p t  g o v e rn m e n t  c lo s e r  to  th e  p e o p le  

a n d  p r e v e n t e d  th e  a c c r e t io n  o f  p o w e r  

I n  e le c te d  o l l i c i a l s .  M any  s t a t e s  p r o ­

h ib it e d  s u c c e s s iv e  t e r m s  o n  th e  th eo ry  

th a t  o f f ic ia l  p o w e r  m u s t  b e  l im it e d  a n d  

th e r e  w a s  n o  p a r t ic u la r  v ir t u e  in  c o n ­

t in u ity  o f  o f f ic e -h o ld in g .  These a r g u ­

m e n t s  m ay  h a v e  b e e n  c o g e n t  a t  a  t im e  

w l ic n  A tto rn e y s  G e n e r a l h a d  re la t iv e ly  

f e w  d u t ie s  to p e r fo r m , a s  th e  ti tn p o ra rv  

a b o lit io n  o l  th e  o f f ie e  in  so m e  jt ir is d ic -  

Iif>iis in d ic a t e s  w a s  th e  e a s e , a n d  th o se  

d u t ie s  w e r e  r e la t iv e ly  w e l l  d e l i i i e d  

P ie s e n t  A tto rn e y s G e n e r a l h o w  c u t  

i  a t im  it e l l e e t i s e b  o p e iu t e  w i t h  a  tw o

y e a r  te rm , w h ic h  d o c s  no t a l lo w  t im e  

to m a s te r  th e  d u t ie s  a n d  r e s p o n s ib i l i t ie s  

o l th e  o f f ic e .  N e ith e r  sh o u ld  t in  v b e  

s u b je c t e d  to  th e  c o n t in u in g  c a m p a ig n  

r e q u ir e m e n t s  im p o se d  b y  a n  e le c t io n  

e v e ry  tw o  y e a r s .
T h e  n u m b e r  o l A t to rn e y s  G e n e r a l 

s e r v in g  tw o -y e a r  t e r m s  d e c l in e d  f ro m  

tw e n ty  -o n e  in  1 9 7 7 . to  e ig h t e e n  in  1 9 5 0 . 

to  th e  p re v en t n in e .1 A r iz o n a  w e n t  

f io m  tw o  to  fo u r  s c a t s  in  1 9 7 0 . a n d  

W is c o n s in  d id  s o  in  197 1  A p p a re n t ly  

o n ly  o n e  ju r i s d ic t io n  h a s  e v e n  g o n e  

f ro m  a  fo u r -y e a r  lo  a  tw o -y e a r  te rm : 

t h is  o t c u r r e d  u n d e r  M is so u r i 's  I S 8 5  C o n ­

s t itu t io n . w h ic h  w a s  a d o p te d  d u r in g  

R e c o n s t r u c t io n . I t s  1 S 7 5  C o n s t it u t io n  

re s to re d  th e  fo u r -y e a r  te rm .
M ic h ig a n 's  1 9 6 3  C o n s t it u t io n  le n g t h ­

e n e d  th e  A tto rn e y  G e n e r a l 's  te rm  Im m  

tw o  It* fo u r  y e a r s ,  a s  d id  N o rth  D a k o t a  

in  1 9 8 1 . M in n e so ta ’s  f ir s t  fo u r -y e a r  

A tto rn e y  G e i ie r a l w a s  e le c t e d  in  19 5 8 .  

N e b r a s k a 's  in  19fi(> N evv M e x ic o 's  

p ro p o se d  C o n s t itu t io n  o l  1 9 8 9  in ­

c lu d e d  a p r o v is io n  fo r fo u r -y e a r  t e rm s , 

b u t w a s  d e fe a t e d  a t tlu* p o lls ,

Arguments for Longer Terms 

C o m m e n t s  b y  m e m b e r s  o f  A tto r ­

n e y s  G e n e r a l 's  s t a f f s  in  s ta t e s  w ith  th e  

tw o -y e a r  te rm  in  1 9 6 3  to  th e  C o m m it ­

te e  o n  th e  O f l i c e  o f  A tto rn e y  G e n e r a l 

w e r e  u n ifo rm ly  c r i t ic a l ,  a s  th e  f o l lo w ­

in g  e x c e rp t s  s h o w :

T h e  Attorney G enera l's txvn-vear te rm  dues 
crea te  m any  p rob lem s, nam ely la ck  n ( co n ­
tinu ity  o f o ff ic e  procedure w hen  a nevv At­
torney G eneral is  elec ted, rap id  tu rnover ol 
personnel, and  a  great am iiun l ot n inncv re ­
qu ired  lo r r a t  h  po lit ica l cam p a ign  

T he  most ob v io u s p rob lem  e n s i le d  liv  the 

tw o -year term  is th e  frequency  n l cam pa ign  

requ irem ents.1

M a in e  s a id ,  in  1 9 8 3 . th a t th e r e  w e r e  n o  

p ro b le m s  v n m e m in g  th e  tw o -y e a r  

te rm  1

f it  19(19. h o w e v e r ,  th e  A ttorney G e n  

e n d 's  o f f ic e  s a id  th at:

T he  in crease  in  w o rk  requ ired  o f tin- l ) r  
p .irtineut e t  A ttrmrv G r iir r . i l h as ic a i lied  
the point w here  a  fu ll tim e A lfuruev G en  
e ra l is needed  A priqierty q u a lif ie d
attorney t a n n d  a f lo rd  to accep t the p o s i­
tion on a (n ll-tu n e  b a s is  lo r  a t ssu .y ea r t r im  

K lf o r t s  fo r  a  fo u r  y e a r  I . ir e  r e g u ­

la r ly  d e f e a t e d  in  S o u th  D a k o t a ,  w h e r e  

th e  A ttn m ev  G e n e r a l r e p o r te d  to  

C O  A C .  th at:

T tie tw o -year term  frit the A ttorney G e n u a l 
does u o .itc  se riou s p rob lem s. P e rh ap s m ust 
s e r io u s! '. il h as the e ffe c t ot f l ir t in g  the  At- 
tnrnrv G enera l in to  an  a lm ost routicuuiilx 
po litica l cam p a ign  T h a i m akes it im pera t ive  
itia t the Attorney G enera l l ie  ou t o l liis o f ­
f ice  a  great d> i t  a t le m lin g  tom lio n s w h ic h  
are  str ic tly  po lit ica l in natu re or con sequen t os 
rather than g iv in g  h is  tim e  to the operation s 
and  effic iency  ot h is o t f ic r  T in* tune lim its  
o f  the term  d o  not a llow  the  Attorney G en ­
e ra l su ffic ien t opportun ity to d e sc ln p  p ro ­
gram s. particu larly  w hen  they  are  con tro ­
v e rsia l. h r r a m c  they cannot h e  eva lu ated  
properly  b e fo re  the next e le c tion  is  at h and  
Seve ra l attem pts h ave  been  m ad e  to am end  
the C en st it iilio n  to p ro v id e  a  (oo r-year term  
for tile  Attorney' G enera l a s w e ll a s  fur o ther 
constitu tional o ffice rs. T he re  lia s a h su y s  
been  con sid e rab le  support (or d ie  p ropo sa ls 
from  both the n ew s m ed ia and  tlu- le g is la to rs, 
hut for som e reason  it has n eve r su cceeded  

i i i  p a ss in g *

1 .4 3  S u c c e s s io n  lo  O f f ic e  

T h e r e  a r e  f e w  r e s t r ic t io n s  tu t At­

to rn e y s  G e n e r a l s e r v in g  s u c c e s s iv e  

te rm s . T h e r e  a r e  m u r e  o n  th e  G o v e r ­

n o r , w h o  m a y  no t s u c c e e d  h im s e l l  in  

e le v e n  s t a le s ,  a n d  in  t w e lv e  o th e r s  

m a y  serve o n ly  tw o  t e r m s 1 H o w e v e r .

I  | l i ,  f  i . l  S l i l i  ( . W n i i i i n i o  M U . III I l ly , l i |
m i s i m i s pur ere 

- I • Hi r trou t V s o t. i i i l MIiimh'A ( i i u i f . i l  | ) , i v i i |  VI
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Hu n - . ir e  su c h  ic s t r ie t io n s  on A tto rney s 

G e u e i a l  in  on ly  th r e e  s ta te s  K e n l t ic k v .  

N e w  M e x ic o  a n d  A la b a m a . O n lx  

k i i i l n i k y  p ro h ib it s  i im i i c i l i a l e  s u e -  

i i s s io n  N ew  A le s ic o  r e s t r ic t s  th e  At­

to rn ey  G e n e r a l lo  tw o  s m i e s s i s e  tw o -  

y e a r  le i  m s  a n d  A la b a m a  to  tw  o  s n i -  

d ' s s i y e  lo n r -y e a r  t e r m s  A la b a m a  fn r -  

m e ih  p r o v id e d  to r  on ly  o n e  t e rm . Im t 

a  19 0 S  a m e n d m e n t  p i r u i l t t e d  th e  l im it e d  

s i ic r  e s s io n

H is to r ic a l d a ta  o n  p a s  I r e s t r ic t io n s  

a r e  la c k in g .  Im t g o o d  se n s e  h a s  le d  

t o w a r d  t h e ir  e l im in a t io n .  T h e  A lo d e l 

S ta te  (a m s t i t u t io u  p e r m it s  s u c c e s s io n  

in  th e  o f f ic e  o f  G o v e rn o r  b e c a u se :

t h e  m a in  a rg um en t fa v o r in g  n s t r u t in n  in 
d ie  I. rm  *»! d ie  g m r r i v t  is tea r n l boss ism  
mi I ' l  Tj'elu.iIinn th rn ugb  use e l the p o sv rrs  o l 
d ie  o i l i e r  T h is  is a lw a y s  a p n ss iliit ilv  Im t 
t i le  h i ’ l t r r  i l ig ii in e i lt  seem s against any te rm  
o l  i f s t r u  tton  l im ita tion s  o f  tins K ind re -  
s l i i t l  t i le  righ t ' I tin- p e o p le  l o  |i.tss ju t lg  
u ie n l u p o n  d ie  qu a lity  o f  th e  g u h e rn a lu r i .i l 
s i r s  i d  p e r t o r im d  (n r  th em  an d  lln is  e lim i 
na tes fr . i tn  tin- (u  td th e  o n e  c an d id a te  ab ou t 
w lio in  d ie  v o le t s  u su a lly  kn ow  th e  must 
F ro m  a program  p o li ty  p o in t o |  s i c e ,  a 
re s t r i r t io n  o n  s e rv ic e  in o f li t - c  a lfc c t s  tin- 
gov m in t ' s  ab ility  to  d e v e lo p  an d  im p lem en t 
a lo n g -ra n g e  p lan  ’
T h e s e  a r g u m e n t s  a p p ly  w i t h  e q u a l 

v a l id i t y  to  th e  o f f ic e  o f  A tto rney  G e n ­

e r a l

N A A G . r e c o m m e n d s  th a t th e  

A P iu n ey  G e n e r a l s h o u ld  s e r v e  fo r  a 

m in im u m  te rm  o! fo u r  y e a r s  a n d  s lu u itd  

b e  a l lo w e d  lo  s u c c e e d  h im s e l l  A 

sh u t t e r  te rm  m a k e s  it d i l l  n u l l  lo i  h im  

to  d e v e lo p  a n d  e s e c u le  p to g r a m s .  

b u i ld  a  s t a f f ,  o r  o t h e r w is e  l i i t K l i im  e f ­

f e c t iv e ly .

1.4-1 R e m o v a l f ro m  O f f ic e

T h e r e  a r e  s e v e r a l  m e c h a n ism s  (o r  

r e m o v in g  A tto rn e y s  G e n e r a l:  im p e a c h ­

m e n t . r e c a l l ,  o r  t e n m v a l b y  th e  G n y e i-  

i i i i r  th e  le g is la t u r e ,  o r  th e  c o u r t s .Iiniwiu linn nl
(>1 th e  t i l l s  11imi ju r i s d ic t io n s  I h it lv -

s ix  p r o v id e  (o r  im p e a i l in i r n t .  It is  th e  

n n lv  in e lh o d  o l  r e m o v a l p r o v id e d  m 

tw  e n ly -o n e  o f  th e s e  j i i r i s t l ic t in n s .  Im ­

p e a c h m e n t  p r o c e s s e s  v a r y .  P ro fe s s o r  

(T v  d o  F  S n id e r  o f  th e  I 'D iv e r s it y  o l 

I l l in o is  d e s c r ib e s  d ie  t y p ic a l  p n ir e s s -

Im p eaeh in rn t |im c e rd in g v  a re  in stitu ted  in 
d ie  lo w er hnuse o f the leg is la tu re  liy the 
ii'.lrodr.cliou o f a rc so lu lion  ot un p r.u  lim eiit 
Such  a rc so lu lio n  m av  h e  in troduced  b \  am  
hnuse m rin b p r, w hereupon  the m atter is re 
fe in -d  to  a ro m m it lr c  tor in ve stiga tio n  an il 
report On the b a s is  n f the com m ittee 's 
fin d in g s an d  recom m endation s, the hnuse 
d ec id e s w hethe r o r  not to v o le  ch arge s in 
the fo rm  of ‘a r t ic le s o f im peachm en t ’ In 
most sta te s a s im p le  m ajority vo le  in  the 
hum p is  w i lf ir ie n l to im peach . a lthm ich  a  
less state s leqm re  a tssu -th irdv vote II 
tin- l i iu u e  votes m favo r ot m ipPiH 'liment. il 
tran sm its a copy ot the ch a rg e s lo  d ie  senate 
w h ich  re so lve s it se lf  intn an  im peachm ent 
iu n it  to try the ea se  A board  o f m anagers' 
is con stitu ted  b y  the house Irom  am ong its 
m em bers in  p ro se in te  the p ro ceed in g s lie - 
fore the senate T h e  a te n se d  o l f in a l  is 
en titled  lo  b e  represen ted  by iiiu m iT . and 
the en tire  p ro ceed in g s are  conducted  in  a 
m anne r sim ila r to p io in h ir e  b e fo re  the 
regu lar cou rts AAlieu d ie In k in g  o l le s li 
lliony and  the presentation  o l ev id rm e  b a se  
been  com  h id ed , d ie  senate so le s  upon till* 
q u is l io n  o f t n m it t io n  ot acqu itta l A Isso- 
i l i i id s  vote -  in  som e sta le s o f a ll m em bers 
and  in  o th ers m erely ot tho se  present -  is 
i ird iu a iils  neee ssatv  t o c o n sK t  . t h e c o n ­
sequence s o l im peachm ent may a im  xarv 

P r o f e s s o r  S n id e r  a d d s  th at: 

to a few  s la te s the judgm ent is lim ited  lo 
rem ova l Irom  u l lu e .  Imt iin ire  iiiu iit io n lv  it 
max a lso  ItuTiidi' d isq u ah fic a t iiu is  Itou i 
ho ld in g  a ils  s ta le  u t l l i e  ill d ie  fu ture Most 
co u st ilu le u is  expressly  except iu q ie .lth u ie iit  

e a se s Irom  (l ie  g o se r in ir 's  p ardon ing  pu sse r 
M on u se r , a  person vs tin l ia s b een  im peached  
m ay . s v lu d ir r  o r nu t lie  is  co nv ic ted  on  the 
in q u su  Im ien l e lia rge s . l ie  p ro si c iile r l in  d ie 
ord inary eu u rls  for am  cr im in a l a i t  w h ich  
be m as l ia s e  eo inm itted  1

In  N ew  Y o ik  l lm  ju d g e s  id  th e  (.T u n I 

o t  A p p ea ls  th e  s t a le ' s  h ig h e s t  m i n i  

s it  w i t h  th e  m e m b e r s  o l l l t e  S e n a te  a s  a

s x  ,ii tut ' I  ,k i.i: > ,m  •. i . .. - vii in t i  si v t l  mix
s i  111 III e .  m i , , ,1 , I'm I o

I m  i, I «•,s l.i vxii I 'll y x s i y n  v x i ' l i i t  si
i M M  i ,x v ii X I q M . em,

co u rt n f  im p e a c h m e n t .  In  N e b r a s k a ,  

im p e a c h m e n t  c h a r g e s  a r e  p r e fe r r e d  by 

th e  u n ic a m e r a l  L e g i s la t u r e  a n d  tr ie d  

b e fo r e  th e  S t a le  S u p r e m e  C o u r t .  In  

M is so u r i, im p e a c h m e n t s  a r e  t r ie d  Im ­

b u e  th e  S u p r e m e  C n it r l  a f t e r  c h a r g e s  

a r e  f i le d  b y  th e  H o u s e  o l  H e p re se n la -  

l iv e s .
An im p e a c h m e n t  p ro c e e d in g  i s  r a r e , 

a n d  i s  u s e d  o n ly  u n d e r  th e  m o st  e x ­

t r a o rd in a ry  c i r c u m s t a n c e s .  A p p a r e n t ly , 
th e  la s t  im p e a c h m e n t  t r ia l  o l  a n  A llo r -  

ney G e n e r a l w a s  in  K a n s a s  in  1 9 3 4 . T h a t  

a c t io n  r e su lt e d  in  a n  a c q u it ta l .- ' W h a t -  

e x e r  a r e  th e  p r e s c r ib e d  g r o u n d s  fo r  

im p e a c h m e n t , d ie  m e th o d  i s  n o t a  c o m ­

m o n  m e a n s  o f  r e m o v in g  o f f i c i a l s .  It 

c a n  b e  u t i l i z e d  o n ly  w  h e n  th e  le g is la t u r e  

is  in  s e s s io n  a n d  i s  q u it e  l im e - c o n s iu n in g .

Alternative llenw vn l Processes 

F if t e e n  s t a t e s  w h ic h  p r o v id e  fo r  

im p e a c h m e n t  a ls o  p r o v id e  a lt e r n a t iv e  

r e m o v a l p ro c e s s e s .  In  th e  ten  ju r i s d ic ­

t io n s  w h e r e  th e  G o v e rn o r  a p p o in t s  th e  

A tto rn e y  G e n e r a l ,  h e  m a y  a ls o  r e m o v e  

h im  In  H a w a i i ,  t h e  S e n a t e  m u s t  c o n ­

se n t lo  s u c h  r e m o v a l .  I n  N e w  J e r s e y ,  

th e  A tto rn e y  G e n e r a l c a n  h e  r e m o v e d  

b y  th e  G o v e rn o r  lo r  c a u s e  o n ly  a f t e r  

a n  o p p o r tu n it y  to  b e  b e a r d  l ia s  b e e n  

g r a n te d . In  N e w  H a m p s h i r e ,  tlu* G o v ­

e rn o r  a n d  th e  C o u n c i l  m a y  r e m o v e  th e  

A tto rn e y  G e n e r a l o n  a d d r e s s  o f  b o th  

b r a n c h e s  o f  th e  le g is la t u r e .  F i v e  o th e r  

s ta t e s  p r o v id e  fo r  G u b e rn a to r ia l r e ­

m o v a l o f  th e  A tto rn e y  G e n e r a l .  In  

M a in e , th e  G o v e rn o r  a n d  C o u n c i l  m a y  

r e m o v e  o n  a d d r e s s  n f  b o th  b r a n c h e s  

o f  th e  le g is la t u r e .  In  N evv Y o r k , r e ­

m o v a l i s  b y  th e  G o v e rn o r  a n d  th e  S e n a te . 

T h e  G o v e rn o r  o f  A r k a n s a s ,  u p o n  a d ­

d r e s s  o f  tw o - th ir d s  o f  th e  m e m b e r s  o f  

e a c h  h o u se  o f  th e  le g is la t u r e ,  m a y  fo r  

g o o d  c a u s e  r e m o v e  th e  A tto rn e y  G e n ­

e r a l .  In  M ic h ig a n  a n d  W e s t  V ir g in ia ,  

th e  G o v e rn o r  m a y  r e m o v e  h im  w ith o u t  

th e  c o n se n t  o l  a n o th e r  au th o r ity

T h e  le g is la t u r e  s t a n d s  a lo n e  a s  a

2 S i n  I i" *  l im n  I ' l i o i . i i '  '  I '11-

r e m o v in g  a u th o r ity  in  p r o c e e d in g s  o lh r i  

th an  im p e a c h m e n t  in  e ig h t  s t a le s  R e ­

c a l l  l l t a v  b e  u se d  In  lo m n w  t in  A tb u -  

tU'v G e n i t a l  in  A r izo n a  C o lo r a d o  

L o u is ia n a .  N o rth  D a k o t a .  O re g o n .

AA n s l i in g to n . a m i W is c o n s in ;  l i e  ix a n  

e le c t iv e  n f l i c r r  m  a l l  n f  t h e s e  s t a le s  

I ’rn fe x so r  S n id e r  e v a lu a t e s  t h e  r e c a l l  

p ro c e d u re  a s  f o l lo w s -  

Herat! p ro v is io n s w h e re  d ie s ex ist h av i 
been u sed  hut sparing ly  I l ie  re c a ll is
som etim es critic iz ed  on the g ro und s d ia l it 
in so ls e s  a  further len g th en in g  o f the ba llo t.
On the other h an d , it has b een  con tended  
that, w ithout the re ca ll a s  a m ean s o f h o ld in g  . 
to areoun t o ff ic ia ls  v e sted  w ith  w id e  up . 
p o in tin g  pow ers, the sho rt b a llo t w o u ld  not 
j ie  p rac tica l P ro v is io n  tor th e  re c a ll may 
m ake  il  po ssib le  to  leng then  o ff ic ia l term s 
w ithout im pa ir in g  popu lar con tro l, hut in  iv 
a lso  h e  u sc il by fac tio n s d e fe a ted  in  an  e le c ­
tion In  continue the e lec tion  f igh t or to 
h arass the w inne rs w h ile  in  o ff ic e  '

L o u is ia n a  r e p o r ts  th a t th e  d i s t r ic t  c o u r t  

m a y  r e m o v e  th e  A t to rn e y  G e n e r a l ,  a n d  

M a r y la n d  in d ic a t e s  th a t  r e m o v a l  i s  a t ­

te n d a n t  lo  a n y  c o n v ic t io n  in  a  co u r t  o l  

la w .
/As a  re su lt  o f  a  c o u r t  d e c i s io n ,  a n  

A r iz o n a  A tto rn e y  G e n e r a l w a s  r e m o v e d  

f ro m  o f f ic e  in  1 9 1 7 , h a v in g  b e e n  a d ­

ju d g e d  g u i l t y  o f  c o n s p ir in g  to  v io la t e  t h e  

g a m b l in g  la w s  o f  th e  s t a l e .  T h e  G o v e r ­

n o r  c o n s id e r e d  th e  o f f i c e  v a c a n t  a n d  

a p p o in te d  a  n e w  A tto rn e y  G e n e r a l .  T h e  

fo rm e r  A tto rn e y  G e n e r a l ,  h o w e v e r . 

r e fu s e d  to  v a c a t e  h i s  o f f ic e .  S u b s e q u e n t  

c o u r t  a c t io n  a f f i r m e d  tin* v a l id i t y  o l a n  

a c t  w h ic h  p r o v id e d  th a t a n  o f f i c e  

w o u ld  l i e  v a c a n t  i f  i t s  in c u m b e n t  s s a s  

c o n v ic te d  o f  a  fe lo n y . T h e  c o u r t  r e a ­

so n e d  th a t th e  p o w e r s  o f  im p e a c h m e n t  

w e r e  a n  a d d e d  p ro te c t io n  f o r  th e  p u b ­

l ic ,  n o t  th e  s o le  p ro te c t io n .1 S e c t io n  

l . f i  t l i s c u s s e s  th e  A t to rn e y  G e n e r a l 's  r e ­

la t io n s h ip  to  th e  b a r ,  a n t i p o in t s  on ! 

th a t d is b a rm e n t  p r o c e e d in g s  m a y  b e  

b ro u g h t  a g a in s t  a n  A tto rn e y  G e n e r a l .

I  N u n  It  •  v«<|H(( i t n f r  I  .t l  | ( i T  N
I  \tnh- » i  it I l i t  (  i t r iM 't r  • Sntfih in, («*• i n  

| vh|* 2»l f l ' i i v



1 .1 5  F i l l i n g  V n c a n c ic i

I lu l l ' .in  l o u r  m e lh n d s  n l f illin u  
1 .11 m u  iex m  fh o  o l l i t  e  o l  .A tfn rncy C .m -  
l t .ll III .l |t |M lllllllll'llt Ilf lilt ' (.(1VOI11IU.
ih e  It g i s l a t n i r  n r l ln ' s u p r e m o  c o u r t .  

i>t Ii-. p ro m o t io n  n f  n d c p u tv  tin* 

p o s it io n  n l  A tto rnes G e n e r a l.

Authority lo M l Ynranch s

\ ii nv crxv h e lm in g  m a jo r ity  n l tin* 

j iu i s d u  tu rn s in d ic a t e  t li.it l ln -  ( . m r r -  

n n r  f i l l s  v a c a n c ie s  a s  *io in i a s  th in  o c ­

c u r .  l i t  M a in e , M a s s a c h u s e t t s .  N ew  

M>rh a m i \  i r g in ia .  th e  le g i s la t u r e  l i l t s  

s a t  a n t  ic s : h o w e v e r ,  i l  il i s  n o t in  s e s -  

s in n  tlm  G o v e rn o r  m a k e s  th e  a p p o in t  

m in t  In  M aim *, h e  m u s t  h a v e  t in  a p ­

p r o v a l  n l  th e  ( . ‘n im e i l .  T e im e sM i*  

p r o v id e s  th a t th e  S u p r e m e  C o u r t  w i l l  

I II) s a i am  ie s .  s in c e  il n o rm a lb  a p p o in t s  

th e  Attorney G e n e r a l In  tw o  s t a le s .  

L o u is ia n a  a m i N ew  J e r s e y ,  th e  l i r s t  

a s s is t a n t  or d e p u ty  b e c o m e s  A tto rney  

C c u i ’i a l  u n t i l  a  s i i i c c s s o r  i s  d e l  ic t i  o r  
a p p o in le i l .

\ \  h e r e  th e  A tto rne s G e n e r a l is  

a p p o in t e d .  it w o u ld  se e m  p r o p e r  th at 

th e  a p p i l iu t ’.n u  a g e n t  a l s o  f i l l  v a c a n c ie s ,  

a s  js  th e  e a s e  in  a l l  s m l i  ju r i s d ic t io n s .  

T h e  r a t io n a le  lo r  I d l in g  s a t a n e i e s  w h e n  

th e  o i l i e r  is  e le c t iv e  is  le s s  c le a r  A ll 

l in t  lo u t  o l th e  s t a t e s  w h ic h  h a v e  an  

e le c t iv e  A ilo ruey  (G en e ra l p e rm it  th e  

( an e t nor lo  m a k e  a p p o in tm e n t s .  T h r e e  

p e r m it  th e  le m 's la tu re  lo  n a m e  a l l  A t- 

tu r t le s  G e n e r a l .  a m i in  o n e  t h e  d ep u ty  

is  p ro m t ite d . A llo w  in n  th e  G iw c r i in r  lo  

l i l l  v a i a m  ie s  in  a n  e le c t iv e  o i l i e r  s e e m s  

c o n tra ry  lo  th e  e h ie l  a r g u m e n t s  lo r  

e le c t  io n . th o se  e n n e r r n iu g  in d e p e n d e n c e  

I x i l l )  th e  e v e e n t iv e . I l is  a l s o  ip ie s t io u -  

a l i l e  v v l ie lh e r  a  C .'o ve rno r o f  o n e  p a r ly  

s h o u ld  h e  a l lo w e d  lo  l i l l  a  v a c a n t v  in  

a n  o i l i e r  w h ic h  w a s  h e ld  In  a  m e m b e r  

o f  th e  o p p o s it e  p a i l s

II th e  D e p n lv  Attorney ( ■ m r t .d  n  

p lo u io le d  to l i l l  a  < a e a in  v . t h e  ■ h .irn  r s  
o l i o n l iu u i lv  in  o l l n e  p r o g r a m s  n e  

g i i a l o r .  h o vve ve r . d i r  M lm n rv  ( o n

r r a l  m av s e le c t  In s c h ie f  D e p n lv  a t -  

r n r d ' i t g  to  d if f e r e n t  c r i t e r ia  I ro m  thrive 

h e  w o u ld  u se  in  s e le c t in g  In s o w n  re 

p la c e m e n t .

1.1 until of Vuiuurlj :\)<i>oinlninil
A .ic u iu v  a p p o in tm e n t s  fo r  e le cT iv e  

o l h r e s  u su a lly  a r e  v a l id  o n ly  u n t il do 

n e s t  g e n e r a l  o r  n e v t  b ie n n ia l  e le c t io n  

\ t  th a t  t im e , i f  th e  o r i g in a l  te rm  h a s  

n o t i la p s e d ,  a  s h o r t - t e rm  \ lt o r u e v  

G e n e r a l is  e le c t e d  t h i s  p o in t w a s  

l i t ig a t e d  in  O r e g o n 1 T h e  s t a tu te  

c r e a t in g  th e  O re g o n  o f f i c e  in  1 S 0 I p m - 

v i i l e i l  th a t t i le  A tto rney  G e n e r a l w o u ld  

In* e le c t e d  fo r  a  lu l l  f o u r - )  e a r  te rm  in  

IN‘11 F u r th e r .  it m e n t io n e d  th a t v a -  

i . i t i i i e s  w o u ld  h e  Id le d  b y  (w tb e r iK ito r i. i l 

a p p o m tm e n t  u n t il th e  n e v t  g e n e r a l 

e le c t io n ,  w h e n  a n  A tto rne s ( l e n e r a l  

w o u ld  l ie  c h o se n  to  l i l l  o u t th e  te rm  o r 

c o m m e n c e  a  n e w  te rm . T he  ( i n v e n t o r  

a p p o in t e d  a n  A tto rney  ( l e n e r a l  in  I S ’l i .  

T he  ip ie s t in n  o f  th e  e a s e  w a s  s im p ly ,  

w a s  t h e r e  to  b e  a n  e le c t io n  to  l i l l  m il 

th e  f ir s t  “ip ia s i - l c r m "  in  th e  g e n e r a l 

e le c t io n  id  |S !)2 ':’ T h e  c o u r t  r u le d  th a t 

t h e r e  w a s  lo  h e  s u c h  a n  e le c t io n .

T h e  S u p r e m e  C o u r t  o f  ( l e o r u ia  

r e a c h e d  th e  o p p o s it e  e o i id u s io n  in  a 

I ( ) 3 l l c a s e . -  T h e  o f f i c e  o l  A tto rnes 

( l e n e r a l  w a s  t r e a te d  u n d e r  th e  ju d ic ia l  

a r t ic le ,  h e n c e  t h e  t id e  th a t p ro s  is in t i s  fo r  

e le c t io n s  lo  l i l l  v a c a n c ie s  in  e s e e u t iv e  

p o s i t io n s  d id  n o t a p p ly  lo  th e  o f f i c e  o l 

A ltn in e v  ( ' .e n e r a l .  T h e  ( l u b e r n a t n r ia l  

a p p o in t e e  to  l i l l  a  v a c a n c y  c r e a te d  by a 

re s it '.u a t im i w a s  to  s e r v e  o u t  th e  lu l l  

lo m - v e a i  te rm  o l o l l i e c  w ith o u t  s t a n d ­

in g  lm  e le c t io n  T h e  A tto rn e y  ( l e n e r a l  

w a s  p i  stay  in  o f l i e e  u n t i l  h is  s u c c e s s o r ’s  

e le c t io n  h a d  b e e n  d e c la r e d  b y  th e  ( l e n ­

e r a l  A s s e m b ly . T h e  p r o v is io n  lo r  th e  

s p e c ia l  v a c a n c y  e le e t im i m a d e  n o  p r o ­

v i s io n  fo r  s u c h  d e c la r a t io n s ',  h e n c e , th e  

e le c t io n s  w e ie  d e e m e d  tin t to  a p p ly  to  

t in  A tlo inev  ( . 1' i i e r a l

l  i n n  i ,1 * 1 1 ..

' ' i. s I ■ I t
• I l> .  '  1 s t
It . 1 , I , . ,  1/ I . I ,

1.5 Qualifications and Experience

I h e  e f f i ' i ' l i v e n e s s  o l th e  o i l  ic e  o l 

Attorney ( l e n e r . i l  d e p e n d s  o n  th e  ip ia l i  

l ie a t in n s  o l th e  in e u m h e u t  n io r e  l i t . in  

o n  any s in g le  f a c to r  S l a l l l l o r y  k -  

ip i i r e iu e n t s  c a n  d o  l i t t l e  o th e r  th a n  

, 's t a h l i s l i  c e r t a in  m in im u m  s t a n d a r d s  

It is  e q u a lly  d i f f ic u lt  lo  e ip m le  p a s t  

e x p e r ie n c e  n f  i i i c i i in b e i i t s  w i t h  th e ir  

p e r fo rm a n e e  a s  A tto rn e y  ( l e n e r a l .

1 .5 1  Q u a lif ic a t io n s  R e q u ir e d

I .t it le  I 5 1  g iv e s  d ie  q u a l i f ic a t io n s  

re ip t ir e d  fo r  lu t ld in u  th e  o l l i e e  o l  A t­

to rney  ( l e n e r a l  S o m e  s t a le s  a d d  o th e r  

re q u ir e m e n t s ,  su c h  a s  p r o h ib it io n  Iro m  

h o ld in g  o th e r  o l f ie e s ,  to  th e se  ip ia l i l i e a -  

l io t is . O n ly  P e n n s y lv a n ia  a n d  ( l i i a t n  in -  

d ie a te  th at n o  q u a l i f ic a t io n s  a r e  r e ­

q u ite d .
T h e r e  w a s  n o  m in im u m  a  He r e ­

q u ir e m e n t  in  s e v e n t e e n  ju r i s d ic t io n s .  

T he re  w e r e  e it h e r  im p l ic i t  n r  e x p l ic i t  

r e q u ir e m e n t s  in  t h ir t y - th r e e  j i i r i s d ic l in n s  

T h e  m in im u m  a g e  w a s  21 in  tw e lv e  

ju r i s d ic t io n s ,  2 5  in  n in e .  2 ( i in  tw o .  HO 

in  s ix .  a n d  31 in  o n e . C td i ln r n ia .  C o n ­

n e c t ic u t  a n d  M a r y la n d  r e p o r te d  n o  

m in im u m  a g e s ,  h u t th e  r e q u ir e m e n t  o l 

f iv e  y e a r s  b a r  m e m b e r s h ip  in  C a l i f o r n ia  

a n d  ten  y e a r s  in  M a r y la n d  a n d  C i i i i - 

n e c t ic n t  in d ic a t e  a  p r a c t ic a l  m in im u m  

am * o f  2 f i In  3 1  y e a r s ,  d e p e n d in g  o n  

s t a t e  l i a r  r e q u ir e m e n t s .

R e s id e n c e  a n d  c i t i z e n s h ip  a r e  r e ­

q u ir e d  liy  m o st  ju r i s d ic t io n s .  C i t i z e n ­

s h ip  i s  a n  e x p r e s s  r e q u ir e m e n t  in  th ir t y -  

tw o  ju r i s d ic t io n s  a n d  c a n  l ie  in t e r r e d  in  

a n o th e r  e ig h t  f ro m  th e  p ro v is io n  th a t th e  

A tto rn e y  G e n e r a l m u s t  h e  a q u a l i f ie d  

e le c to r . T e n  ju r i s d ic t io n s  in d ic a t e  th at 

th e re  is  n o  c it i/ .c n sh ip  r e q u ir e m e n t . 

C it i z e n s h ip  m ig h t  b e  in f e r r e d  e ls e w h e r e  

f ro m  r e q u ir e m e n t s  d ia l  th e  A tto rn e y  

( l e n e r a l  b e  a n  e le c to r . T h e  M a r y la n d  

c o u r t , lo r  e x a m p le ,  h a s  s a id  th a t th e  

c o it s l i t i i t io n a l  p r o v is io n  th a t th e  A t­

to rn ey  ( l e n e r a l  b e  a q u a l i f ie d  v o te r  n e c ­

e s s a r i l y  im p l ie s  that l ie  l ie  a  I ’. S  c i t i ­

z e n .1 N in e te e n  o f lu r tx  - 1 ix c  s t a t e s  h ave  

r e s id e n c y  r e q u ir e m e n t s  lo r  th e  o i l i e r  

T h e s e  ra m ie  I ro m  s ix  m o n th s  in  A in In  

c a n  to  ten  y e a r s  in  A lary la u d  a n d  to  te n  

y e a r s  a s  a n  e le c to r  in  O k la h o m a . I o n  

s t a l e s  h a v e  r e q u ir e m e n t s  o l  tw o  y e a r s  n r  

u n d e r , s e v e n  o f  f ro m  th r e e  to  s ix  y e a r s  

a n d  tw o  a b o v e  s ix  y e a r s .
A d m is s io n  to  t h e  l i a r  i s  a  p r a c t ic a l  

n e c e s s ity  fo r  a n  A tto rn e y  G e n e r a l ,  b u t  is  

not r e q u ir e d  in  a l l  ju r i s d ic t io n s .  Al- 

l ln u i j i l i  d u r in e  C o lo n ia l  l im e s  t h e r e  

w e r e  o c c a s io n a l n o n - la w y e r  A t to rn e y s  

('• eneral. th e r e  i s  no  e v id e n c e  o f  a  l a y ­

m an  so  s e r v in c  a f t e r  s t a t e h o o d  F o r m a l 

r e q u ir e m e n t s  a p p e a r  m o o t a s  th e  e le c -  

lo r a te  p ro b a b ly  w o u ld  no t c h o o s e  a  

n o n -a t to rn e y  lo  l i e  it s  c h ie f  law  n f l ie c r .  

H o w e v e r ,  th e  q u e s t io n  a r o s e  in  th e  

C a n a d ia n  p r o v in c e  o f  A lb e r t a  in  1(137 

w h e n  I V e rn ie r  W il l ia m  A b e r h a r t .  a  l a y ­

m a n .  d e s ig n a t e d  h im s e l f  to  f ie  t h e  p r o ­

v in c ia l  A tto rn e y  G e n e r a l .  AA. K e n t  

I 'o w e r  e x a m in e d  th e  im p l ic a t io n s  o l  

A b e rb n r t ’s  te n u re  a n d  e o n e ln d c d  th a t 

b o th  t r a d it io n  a n d  p r a c t ic a l i t y  r e q u ir e d  

th a t th e  A tto rn e y  G e n e r a l s h o u ld  b e  a  

la w y e r .  I l e  p o in te d  ou t th a t  t h e  L e g a l  

P r o fe s s io n  A ct p r o v id e d  th a t n o  p e r so n  

" w h o  i s  n o t e n r o l le d  a s  a  b a r r i s t e r  a n d  

so l ic it o r  in  th e  b o o k s  o f  th e  I a w  S o c ie ty  

o f  A lb e r ta  s h a l l  c o m m e n c e , p ro s e c u te , 

c a r ry  o n  o r  d e f e n d  a n y  p e r s o n  in  any  

C o u r t  • ■ •" P o w e r  a d d e d .  “ I t  is  h i s  d u ly  

to  fu n c t io n  a s  s u c h ,  a n d  u n d e r  s a id  . . . 

p r o v is io n  h e  c a n n o t  le g a l ly  d o  so ."  

P o w e r  c o n c lu d e d  th a t:

T he  history o f the o ff ic e , it s  d u t ie s and  re ­
sp on sib ilit ie s . and esp ec ia lly  the  su cce ssfu l 
operation o f our fed era l sy stem , a l lo rd  
weighty  support fo r the  v ie w  that th e  r e ­
la tion sh ip  o f the attorney gene ra l In  the 
L ieu tenant G overnor is  in  th e  natu re  o l a 
pe-M io.il one The nam e "K in g ’s atto rney ’’ 
c ry sta llize s  that id ea  T h e  L ieu te n an t- 
G n v rr iiu r  h a s . th e ie ln re . at least a s  m uch

i ( . . . . . .  i ihnni vi Ni»i»    i / ll"1"  m i . ' I I V I I I  - ,v . V - i I  I I I  ' I " ' 1'
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righ t in  re c e iv e  l l i c  p e rs o n a l, lin t th e  in v e rs e ly  
d e le g a te d . o p in io n  o f  his a lt o rn e y  as m is 
p riv a te  e lic it ) has to  exp ec t th e  p e rs o n a l 
op in ion  o f  his s o lic ito r  ra llte r  th a n  the tra ils - 
m i l le d  o p in io n  o l  o n e  n r  m o re  o f  the sn lit i- 
tor's p a r tn e rs  o r  e m p lo y e e s , e s o n  th ough  that 
op in ion  m as b e  th e  re su lt o r  th e  am a lg am  o l 
the ir re se a rch  a n d  p o in ts  o f  s ie s v . M o re o s e r  
it is Ih e  righ t a n d . in  tans in s tances , th e  
d u ly  o f  the a t to rn e y  g e n e ra l to  a p p e a r  in 
C o u rt  Oil b e h a lf o f  the C ross n N o  la y m a n  
can  fu l f i l l  that d u ty  sv it l l c om p e te n c e .2

M a n y  ju r i s d ic t io n s  r e p o r t  s p e c i f i c  

s ta tu to r y  o r  c o n s t it u t io n a l r e q u ir e m e n t s  

o f  b a r  m e m b e r s h ip .  In  a d d it io n .  K a n s a s  

r e p o r ts  a  c a s e  w h ic h  im p l ie s  th is  r e ­

q u ir e m e n t .3 T h e  c o u r t  d e f in e d  th e  

d u t ie s  o f  th e  A lto rn e y  G e n e r a l so  n s  lo  

r e m o v e  a n y  d o u b t  b u t  th a t th e y  r e ­

q u ir e d  a  p e r so n  l ic e n s e d  In  p r a c t ic e  

la sv  a n d  a d d e d :

O ne  svho is a d m itte d  In  p ra c tic e  as an  a t- 
to n ie y  at lasv is a n  o f f i c e r  n f  th e  c o u rts  an d  
b o th  h v  v ir tu e  n f  his o a th  o f  o f f i c e  a n d  the 
cu stom s and  t ra d it io n s  o f  Ih e  le g a l p r o fe s ­
s ion . h e  osvos to  th e  c ou rts  th e  h ighest d u ty  
o f  fide lity- . . . T h e  a t to rn e y  g e n e ra l b y  bis 
m o tion  to  in te rv en e  an d  su p e rse d e  the 
cou n ty  a t to rn e y  e xe rc is ed  his po sve rs  n od  
du ties u n d e r Ih e  c on s titu t ion  a n d  a p p ro p r ia te  
statu tes: this svas ns fa r  as h e  c o u ld  g o  as an 
e xe cu tiv e  o f f i c e r  an d  as an  a t to rn e y  and  
o f f i c e r  o f  th is c o u rt . S in ce  h e  is an  o f f i c e r  
o f  Iht' ju d ic ia l b ra n ch , u n d e r th e  se p a ra tio n  
o f  p ow e rs  o f  Ih e  th re e  b ra n ch e s  o f  g o v e rn ­
m en t. lie  w as  lim ite d  and  re s tr ic ted  in  his 
con du c t b e fo r e  th is  c o u rt b y  Ih e  c o d e  o f  
p ro fe s s io n a l c lh ie s  l o  the s am e  e s lr n t  an y  
o th e r la w y e r  svn o ld  lie .

In  a t  le a s t  s i x  a d d it io n a l  s t a le s  d ie  

re q u ir e m e n t  c a n  b e  im p l ie d  f ro m  o th e r  

s ta tu to r y  o r  c o n s t it u t io n a l d u t ie s  o f  th e  

A tto rn e y  G e n e r a l .  In  M in n e so ta , fo r  

e x a m p le ,  tho  s t a tu te s  m a k e  it u n la w f u l  

fo r  a n y o n e  e x c e p t  a  m e m b e r  o f  th e  b a r  

to a p p e a r  in  c o u r t  n s  a n  a t to r n e y  a n d , 

s in c e  th e  A tto rn e y  G e n e r a l 's  s t a tu to r y  

d u t ie s  r e q u ir e  s u c h  a p p e a r a n c e s ,  h is  

l i a r  m e m b e r s h ip  is  n e c e s s a r i ly  im p l ie d .  

N cxv J e r s e y  s t a tu te s  p ro h ib it  th e  A l-

2 \\ Krnl IW r r  Thr l>llui ol Allonu t/ f.mrntl 
W l l . r w  HM t III A 

J Slutr ol Kiin\u\ i t n l  h'o\trr i I '|f|f n( Kinimt (  V'f 
IM. K.iii I'* ' IVl I ' -M IT i! Mil-

to m e y  G e n e r a l f ro m  e n g a g in g  in  th e  

p r iv a t e  p r a c t ic e  n f  la w  d u r in g  b is  te rm  

n f  o f f ie e ,  th e r e b y  im p ly in g  Ib a t l i e  b e  

a d m it t e d  to p r a c t ic e .

S e v e n  s ta te s  p r o v id e  a  m in im u m  

p e r io d  o l t im e  that o n e  m u s t  b e  a d m it -  

le d  to  th e  b a r  b e fo r e  b e in g  e l i g ib le  lo  

se rv  e  a s  A tto rney  G e n e r a l .  T h i s  p e r io d  

r a n g e s  f ro m  f i s c  y e a r s  in  C a l i f o r n ia ,  

F lo r id a ,  L o u is ia n a ,  a n d  M is s i s s ip p i  to  

te n  y e a r s  in  M a r y la n d  a n d  C o n n e c t ic u t

S e v e r a l  s t a t e s  h a v e  c o n s t itu t io n a l 

r e q u ir e m e n t s  p r o v id in g  th a t th e  A tto r ­

n e y  G e n e r a l k e e p  h is  o f f ic e  a n d  b is  o f ­

f i c i a l  r e c o rd s  in  th e  s t a t e  c a p it o l .  A 

W e s t  V ir g in ia  co u rt d e c i s io n  o f  1 9 1 3  r e ­

je c t e d  th e  c o n te n t io n  th a t  s u c h  r e q u i r e ­

m e n t s  a f f e c t e d  ( l ie  e l i g ib i l i t y  o f  th o se  

s e e k in g  to  b e c o m e  A tto rn e y  G e n e r a l .  

T h e  p ro v is io n  to o k  e f f e c t  o n ly  a f t e r  

e le c t io n . '

T h o u g h  o n ly  t a n g e n t ia l ly  a  r e q u i r e ­

m e n t  fo r  o f f ic e ,  s e v e r a l  s t a t e s  p r o h ib it  

m u lt ip le  o f f ic e  h o ld in g  F o r  e x a m p le ,  

in  M a in e  a n d  M a s s a c h u s e t t s  th e  a c ­

c e p t a n c e  o f  a  se a t  in  C o n g r e s s  b y  th e  

A tto rn e y  G e n e r a l a u t o m a t ic a l ly  r e n d e r s  

h is  o f f ic e  v a c a n t . '  E ig h t  s t a le s  p r o v id e  

th a t  th e  A tto rn ey  G e n e r a l  is  c o n s t i t u ­

t io n a l ly  in e l ig ib le  to  s i t  in  Ih e  s la t e  l e g i s ­

la tu r e . O th e r  s la t e s  s t ip u la t e  th a t l ie  

m a y  no t h o ld  a i i "  o th e r  o f f ic e .  I n  W e s t  

V ir g in ia ,  s u c h  a p r o v is io n  c a u s e d  a  d i s ­

p u te  o v e r  Ih e  r ig h t f u l  c la im  lo  o f f ic e .  

L y e l l  C la y  d e s c r ib e s  ( l i e  a c t io n :

T h e  state w as  sc. f o r  the d is p u te  w h en  
C la re n c e  W . M e ad ow s  re s ig n ed  f r o m  the o f .  
f ie e  o n  May 15th , 1012 O n  M a y  2 f i lh , 19 0 .  
W y su n g  w as a p p o in te d  b y  G o v e rn o r  M a t­
th ew  M N e e ly  to  se rv e  u n til the n ex t g e n e ra l 
e le c t io n  and  un til his su ccesso r w as e le c te d  
a n d  q u a li f ie d . O n  N o v e m b e r  3 d ,  1912, 
J am es K ay T h om a s , w h o  h a d  been  th e  D e m o ­
c ra t ic  n om in e e  fo r  A tto rn e y  G e n e ra l in the  
p r im a ry  e le c t ion  h e ld  o n  August - li lt , 1912 . 
an d  w h o  h a d  en te red  Ih e  I 'n i le d  S ta le s

I Shit I r t  n l  Tlmilnls I to’ l/Wlh!. 12,’* t t  \ ,t lb'* J |
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\ t tm  m i O c to b e r  1st. 1 012 . re c e iv e d  the 
Ml.il ir ilv  n l lln* M ill's  east In r  such o l l i c e  ill 
l lm  ( o  n e ru l r le t  lio n  (V r i i l i r a l i ' s  n l resu lt 
<s i t  i n .in -m i l le d  M  tin* (* ii\  1*1 in i i  m ill ' i i  »•*"• 
I n n  n l  ‘ s la li' l i \  tin* s i 'w r .i l e nm itie s . .m i l 
in h im , w e re  d e liv e re d  l>\ lln ' S ec re ta ry  o l 
S l.i li*  In  l l i r  S p e a k e r o f  llit* I li in s i '  o f  D e le ­
ga te - m i Jan ua ry  l' i th . ItM 'k w h ich  h o tly  
d e c la re d  T h om a s . w lm  po rsn ii.i l lv  a p p e a re d  
11111111' It n il ( ll. lt  11 .IS i'll i to il In (In  n l f i t  n f 
A lln n u 's  ( ' . i i i r r a l  In r  lln - lu u -v p ire d  ( r r i n  
I In hi i.i s (m ils l l io  oa th  n l  n l l i c f ,  a n d  d u n  
in . i i l r  d em an d  u p o n  U v s o n g  l o r  p o ssess ion  
n l  dm  p ro p e r ly  rind re c o rd s  p e rta in in g  In 
dm  n l l i i i *  W y sn n g  re fu s e d . a n d  I b o n u s  
th e re u p on  b rough t a p rt ic r t 'd in g  in m m o  
d .iim is  b e fo r e  dm  S u p m n t*  C ou rt n l  Ap­
pea ls  seek ing  in d uc tion  in to  d in  o f f i c e . T h e  
S u p rom i' f ' ln u t  h e ld  tli .it n o tw ith s ta n d in g  
dm  f a i l  d ia l T In n ii.i- w as lim n  in th e  m i li ­
tary s e n  ice . lie  w as  ' I ll 'l l ill- u n d e r  th e  law  
fu r e le c tion  In the o f f i c e  n l M in n ie s  (mu- 
e r . i l "

\  N e v a d a  c a s e  in  I 8 f j7  a ls o  in s  e l s  e d  

d u a l  o f f i c e  h o ld in g  T h e  N e s a t la  

C o n s t itu t io n  p r o v id e d  th a t n o  p e r s o n  

h o ld in g  an> In e r a t iv e  o f f i c e  u n d e r  th e  

g o v e rn m e n t  o f  ( l i e  I 'n i t e d  S t a t e s  o r  a n y  

o th e r  p o w e r  w o u ld  l ie  e l i d ib le  fo r  a n y  

c iv i l  o f f ic e  o f  p ro f it  in  s t a t e  g o v e r n m e n t .  

I lo l ie r l  C la r k e  w a s  e le e le d  A tto rn e y  

C e n e r a l  in  IS fifi. A lt e r  h e  to o k  o f f i c e , 

th e  p re s  io n s  A lto r n e y  G e n e r a l .  G e o r g e  

N .-tu rsc , c la im e d  p o s s e s s io n  o f  th e  o f f i c e  

b e c a u s e  C la r k e  sv a s .  p r io r  to  h is  e le c ­

t io n , th e  I ’ S . D i s t r ic t  A lto rn ey  fo r  

N e v a d a . C la r k e  r e p l ie d  that h e  h a d  

t e n d e r e d  a  c o n d it io n a l r e s ig n a t io n  f ro m  

Ih e  o f l i e e  o f  D is t r ic t  A t to rn e y  e f f e c t iv e  

in  J a n u a r y .  18 8 7 . O n e  d a y  p r io r  lo  Ih e  

e le c t io n . C la r k e  w r o t e  a  p r e e tn p lo r y  

r e s ig n a t io n  lo  ta k e  e f f e c t  im m e d ia t e ly .

T h e  co u r t  r u le d  that C la r k e  s s o u ld  b a s e  

h a d  to  r e s ig n  n n c n n d il io n a l ly  p r io r  to  

I h e  e le c t io n  d a y  In  b e  e l id ib le  f o r  o f ­

l ie e .  l lo s v e v e r .  Ih e  c o u r t  a c c e p t e d  h is  

a c t io n  th e  d a y  p r io r  lo  th e  e le c t io n  a s  

a n  e f f e c t iv e  r e s id n a l io n  a n d  a l lo w e d  

h im  to  r e m a in  in  o i l i e r

1 .5 2  I ' .x p e r ic n c c  a n d  T e n u r e

M m h a s  Ih e  o f f i c e  i l s r l l  v a r ie s  w id e -  

h p e r so n s  s e r v in g  a s  A t to rn e y s  C .r ii 

e r a l  b e tw e e n  th e  y e a r s  1 9 8 3  a n d  lt lt iS  

e x h ib i t  a w i t le  r a n d c o l  b a e k d ro u n d s  a n d  

p e r s o n a l c h a r a c t e r i s t ic s .1 A n  a n a ly s is  o l 

s u c h  la c t o r s  a s  e d u c a t io n ,  a f ie  a l  a s ­

su m p t io n  o f  o f f ic e ,  o c c u p a t io n , p u b lic  

s e r v ic e ,  p o l i t ic a l  a f f i l i a t io n ,  a n d  Ic n u re  

r e s e l l s  a d ro u p  so l id ly  l l 'd a l i s t ic  in  

c h a r a e le r  b u t  a s  d i l l e r e u l  in  c e r ta in  

o th e r  r e s p e c t s  a s  th e  ju r i s d ic t io n s  they 

s e r s e .  D u e  In  Ih e  p r o f e s s io n a l  a n d  

p o l i t i c a l  a s p e c t s  o f  th e  o f f i c e ,  s t r ik iu d  

s im i la r i t ie s  a p p e a r  in  su c h  a r e a s  a s  e d ­

u c a t io n  a n d  p a s t  p u b l ic  s e r v ic e .

■\de at a s s u m p t io n  o l o i l i e r ,  ra n g e d  

b e tw e e n  2 9  a n d  8 3  y e a r s  o l  a p e . In  

s p i l e  o l th e  w id e  d i s t r ib u t io n ,  n ea r ly  

(it ) p e r c e n t  to o k  o t l i c c  w h i l e  in  th e ir  

-Id 's , f o l lo w in g  a c a r e e r  o l p u b l ic  s e r v ­

ic e  s p a i in i t id  at le a s t  a  d e c a d e .  T h is  

m o d u la r  c h a r a c te r is t ic  is  a g a in  se e n  in  

th e  fa c t  th a t th e  a v e r a g e  u d e  o f  a s su m - 

in d  d ie  o l f i c e  o l A tto rn e y  G e n e r a l is  
a p p r o x im a te ly  15 y e a r s .

I ly  p ro fe s s io n , a l l  a r e  a t t o r n e y s  at 

l a w .  a llh n t td h  v e r y  f e w  m o v e d  d ir e c t ly  

in to  th e  p o s it io n  f ro m  p r iv a t e  p r a c t ic e . 

M o re  th a n  o n e -h a lf  c a n  b e  o c c u p a ­

t io n a l ly  c la s s i f ie d  a s  p u b l ic  s e r v a n t s ,  

d u e  to  th e ir  lo t ld  p e r io d  o f  e m p lo y m e n t  

in  m u n ic ip a l ,  s ta te , o r  f e d e r a l  g o v e r n ­

m e n t . A p p ro x im a te ly  1(1 p e r c e n t  h a v e  

o c c u p a t io n a l b a e k d ro u n d s  n s  te a c h e r s ,  

b a n k e r s ,  o r b u s in e s s m e n . A b o u t o n e - 

fo u r th  h o ld  A II. a n d  I . I . .11 d e d r c c s .  

w i t h  a  s c a t t e r in g  o l U .S .. I . I . .D . ,  a n d  
M A .'s .

T h e  v a s t  m a jo r it y  o l t h e  A tto rn e y s  

G e n e r a l  p o s s e s s  im p r e s s iv e  r e c o r d s  o l 

p a s t  p u b l ic  s e r v ic e .  A p p ro x im a te ly  TO 

p e r c e n t  h a v e  .se rv e d  a s  m u n ic ip a l  o r 

co u n ty  a t to r n e y s , w h i l e  s e v e r a l  s e r v e d  

a s  m a y o r s .  M u n ic ip a l ,  s t a le ,  o r  fe d e r a l

l u l l  I l . l  l i l t  ( l i n t  M U  V I M U t M V I . I N  . ,
i u i i  i n  w i  x i  v i it i  i m v  >  i t * ' 11    "" * " '" " i t  " • S '.|"
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ju d g e sh ip s  w e r e  h e ld  I n  2 0  p e r c e n t  

T w o - f i f t h s  o l  t h e  A t to rn e y s  G e n e r a l 

( h i m -  s e r v e d  in  t h e  le g is la t u r e ,  w i t h  a 

ra t io  o l  th r e e  l im e s  a s  m a n y  in  th e  

H o u se  a s  in  th e  S e n a te .  S e v e r a l  w e r e  

e le c te d  F lo o r  L e a d e r .  In  Ih e  e x e c u t iv e  

b r a n c h , o n e  s e r v e d  a s  b o th  G o v e rn o r  

a n d  L ie u te n a n t  -G o v e rn o r , a n d  o th e r s  

h a v e  h e ld  su c h  p o s it io n s  a s  S e c r e ta ry  

o f  S ta te , a g e n c y  d ir e c t o r ,  a n d  K v e c u l iv c  

A ss is ta n t . In  th e  f e d e r a l  s p h e r e ,  n e a r ly  

10  p e r c e n t  o f  th e  A t to rn e y s  G e n e r a l  

h a v e  s e r v e d  a s  I ’n it e d  S t a t e s  A t to rn e y s , 

a n d  s e v e r a l  o th e r s  w e r e  e m p lo y e d  b y  

a g e n c ie s ,  b o a r d s ,  a n d  c o m m is s io n s .  

( l i l e - ( |t i a r t e i  o l  th e  A t to rn e y s  G e n e r a l 

s e r v e d  a s  D e p u t y  o r  A s s is ta n t  A tto rn e y  

G e n e ra l.
In  I DOT. tw  e n ty -e ig h t  A tto rn e y s  

G e n e r a l w e r e  D e m o c r a t s ,  tw e n ty  w e r e  

H c p u b lic a n s , a n d  o n e  w a s  a  P o p u la r  

D e m o c r a t .  In  1 9 8 8 . t lu -re  w e r e  th ir ty -  

n in e  D e m o c r a t s ,  t h ir t e e n  H c p u b l ic a n s .  

a n d  th e  s in g le  P o p u la r  D e m o c r a t .  Ily’  

PIRN th e  ra t io  s to o d  a t th ir t y - th r e e  

D e m o c r a t s ,  n in e t e e n  R e p u b l ic a n s .  a n d  

th e  P o p u la r  D e m o c r a t .

A lm o st  o n e -h a lf  o l  t h e  A t to rn e y s  

G e n e r a l fo r  any g iv e n  y e a r  b e tw e e n  

1983  a n d  l i l f iS  h a d  s e r v e d  o n e  o r  m o re  

p r io r  t e r m s  in  th a t  o f f i c e .  T h e  p e r io d  

in d ic a t e s  a  t r e n d  o f  in c r e a s in g  n u m b e r s  

o f  A t to rn e y s  G e n e r a l p o s s e s s in g  te n u re  

o f  e ig h t  o r  m o re  y e a r s .  W h i le  o n ly  1(1 

p e r c e n t  w e r e  so  c h u r n c t c r i/ c d  in  1 9 8 3 . 

th e  n u m b e r  r e a c h e d  2 0  p e r c e n t  in  1 9 8 7  

a n d  3 0  p e r c e n t  in  1 9 0 8 .

A s w ith  e v e ry  a s p e c t  o f  th e  A m e r i­

c an  p o lit ic a l s y s t e m ,  t h e  p a s t  d e c a d e

lias s u b je c t e d  th e  o f f ic e  o l th e  A lto rn ey  

G e n e r a l lo  a n  o v e r a l l  e v o lu t io n a ry  

p ro c e s s . N e e d le s s  to  s a y .  th e  c h a n g in g  

d e m a n d  s t r u c tu r e  o t Ih e  p o s it io n  ie -  

tp m e s  tin - s e r v ic e s  o l  h ig h ly  e d u c a te d

in d iv id u a ls ,  w i t h  a  b a c k g r o u n d  " I  

p u b l ic  s e r v ic e  a n d  le g a l  e x p e r ie n c e  

T h e  f o l lo w in g  t a b le s ,  h r  ic i ly  su m - 

m .ir i/ e d  a b o v e ,  p r o v id e  a  su rv e y  o l 

th o se  w i ld  h a v e  h e ld  th e  o f l i e e  n l  A t­

to rn ey  G e n e r a l d u r in g  t h e  p a st  s ix  y e a r s  

D u e  h u n d r e d  a n d  f i f t e e n  l im it e r  

A tto rn e y s  G e n e r a l  r e s p o n d e d  to  a  

C .O .A .G . .su rv e y  in  197(1.- T h i s  g r o u p  

in c lu d e d  s ix t y - tw o  D e m o c r a t s ,  f i l t y -  

o n e  R e p u b lic a n s ' a n d  tw o  f ro m  o th e r  

p a r t ie s .  T hey  h a d  s e r v e d  a n  n x c rn u e  

o l t . f i l  y e a r s ,  t a k in g  o f f i c e  at a n  a v e r a g e  

a g e  o l -13 y e a r s .  P r io r  to b e c o m in g  

A tto rn e y  G e n e r a l ,  f i l l y - t w o  s e iv e d  a s  

lo c a l g o v e rn m e n t  a t to r n e y s :  tw e n t y - 

fo u r  s e r v e d  a s  le g is la to r s :  a n d  th ir ty  - 

lo u r  s e r v e d  o n  th e  A lto rn e y  G e n e r a l 's  

s t a f f  A fte r  s e r v in g  a s  A tto rney  G e n e r a l,  

t e n  b e c a m e  G o v e rn o r s ;  tw o  b e c a m e  

I  n ite d  S ta te s  S e n a to r s ,  a n d  tw o  b e c a m e  

m e m b e r s  o f  th e  H o u se  o f  R e p r e s e n t a ­

t iv e s .  N in e te e n  b e c a m e  s t a le  S n p t e m e  

( am rt ju s t ic e s  a n d  t w e lv e  b e c a m e  ju d g e s  

o f  o th e r  c o u r t s .
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l.G Rela tionsh ip to th e  Regal Profession

l i i o  A tto rney  G em -ro l’s  r e la t io n s h ip  

In  th e  b a r  in  th e  s la t e s  i s  no t s t ro n g ly  

i lc f in e d .  a lth o u g h  l ie  i s  p o te n t ia lly  in  a 

p o s it io n  In  e x e r c i s e  le a d e r s h ip .  In  

F .n g la n d  an t i C a n a d a ,  th e  A tto rn e y  

G e n e ra l i s  d ie  t it u la r  h e a d  n l th e  l ia r  

N o s in . l i f o rm a l ro le  d e v o lv e s  u p o n  th e  

o f f ic e  in  A m e r ic a .
S ta te  A tto rn e y s  G e n e r a l I t a s e  v a r y -  

in c  d e c r e e s  o f  in v o lv e m e n t  w i t h  th e  

l ia r .  S o m e  h a v e  fo rm a l d u t ie s  in  r e ­

v ie w in g  p e t i t io n s  lo r  b a r  m e m b e r s h ip  

an d  in  in i t ia t in g  p r o c e e d in g s  fo r  d i s ­

b a rm e n t . G e n e r a l ly ,  h o w e v e r ,  th e  e x ­

ten t o f  th e ir  p r o f e s s io n a l  a c t iv i t ie s  d e ­

p e n d s  o n  t h e ir  in d iv id u a l  in te r e s t s .  

M o st t a k e  an  a c t i v e  p a r t in  l ia r  a s s o c ia ­

tio n  m e e t in g s  a n d  so m e  h a v e  p u b l i s h e d  

a r t ic le s  in  th e  s t a t e  b a r  jo u rn a l l it  so m e  

s t a t e s .  A tto rn e y  G e n e r a l 's  a d v i s o r y  

o p in io n s  a r e  p u b l i s h e d  o r  b r ie f e d  in  th e  

b a r  m a g a z in e .  T h e  A tto rn e y  G e n e r a l 's  

ro le  in  r e c r u it in g  la w y e r s  lo r  c o m ­

m u n ity  s e r v ic e  in  l im e s  o f  e m e r g e n c y  

h a s  b e e n  d e m o n s t r a te d , l i e  m a y  b e  

a e t i s c  in  p ro je c t s  o f  Ih e  A m e r ic a n  l ia r  

A s so c ia t io n , s u c h  a s  p r o m o t in g  th a t 

g r o u p 's  s t a n d a r d s  fo r  th e  a d m in i s t r a ­

t io n  o f  ju s t ic e '

1.G1 T h e  A tto rn e y  G e n e r a l a n d  th e  

B a r

T a b le  l.G . b a s e d  o n  d a ta  s u b m it t e d  

to  C .O .A .G . b y  A tto rn e y s  G e n e r a l 's  

o f f ic e s ,  s h o w s  h i s  r e la t io n s h ip  to  th e  

b a r . A tto rn e y s  G e n e r a l s e r v e  o n  th e  

s ta te  b a r ' s  h o a rd  o f  d e le g a t e s  in  C o l ­

o r a d o , C o n n e c t ic u t  (cx -o llic io ) a n d  

P e n n s y lv a n ia  (cx -o llic io ). M in n e so ta 's  

A tto rn e y  G e n e r a l s e r v e s  o n  th e  l ia r  

a s s o c ia t io n 's  u n a u th o r iz e d  p r a c t ic e  

c o m m it t e e  a n d  W is c o n s in 's  A tto rn e y  

G e n e r a l d o e s  le g a l  w o r k  lo r  th e  s t a le  

b a r .  T h e  A tto rn e y  G e n e r a l o l S o u th  

C a r o l in a  s e r v e s  o n  th e  c o m m it te e s  o n  

c r im in a l  la w  o f  b o th  th e  in t e g r a t e d

I S . i S r i  h « in  I 7* . t i |  l ln v  s fm lv

s t a l l  b a r  a n d  th e  p r iv a t e  b a r  a s s o i i . it i ' in  

C’O  A C , i iu p u r ie s  to  a fe w  s t a le  

b a r  a s s o c ia t io n s  s h o w e d  th a t th e re  ■* 

so m e  in te r e s t  111 in v o lv in g  th e  A n o in t " , 

C e n t r a !  in  b a r  a c t iv i t ie s  F o r  in s t .u u c .  

th e  d ir e c to r  n f  th e  M is so u r i l u t  iu d i 

f a t e d  th a t w h i le  th e  v a r io u s  M to rn e v s  

G e n e r a l in  th e  p a s t  h a v e  b e e n  re -  

p e a te d ls  u r g e d  to  p a r t ic ip a te  in  b a r 

a c t iv i t ie s ,  h is  p a r t ic ip a t io n  o f t e n  h a s  

b e e n  l im it e d  b e c a u s e  o l  a  l u e s  s c h e d u le  

H o w e v e r ,  th e  d ir e c to r  c o m m e n te d  

th a t

S in ce  Attnrnc> G i'lii ra l lo lin  D .in ln r l li l i e  
b een  in  office’, w e l u s e  had a c lo ser re la tion ­
sh ip  than in  the past H e h a s exp ressed  a 
ie r \  d e fin ite  interest in  p rom o ting  protects 
in  w h ich  T h e  M issouri lia r  is in to re sled . and 
becau se  nf that w e h av e  had se v e ra l p r i ia le  
lo in r r s a l in m  w ith  hu ll that ll.W l’ b een  s e n  
he lp fu l and  very rc sm irtiT n l to n s U r  
w ou ld  lik e  lo  expand  and  con tinue In  no 
vo ice  the Attorney G eneral s O i l ie r  in  lia r 

a e l is  i l ie sa

T h e  d ir e c to r  o f  M a in e 's  l i a r  A s so c ia ­

t io n  p o in t e d  m il th a t ,  th o u g h  th e  r e la ­

t io n sh ip  o l  th e  A tto rn e s G e n e r a l a n d  

t l ie  b a r  w a s  in fo rm a l,  it w a s  n o n e th e le s s  

c lo s e . F i v e  o f M a in e 's  A tto rn e y s  G e n ­

e r a l h a v e  s e r v e d  a s  p re s id e n t  o l th e  b a r  

a s s o c ia t io n  a n d  o n e  s e r v e d  a s  b a r  p r e s i ­

d e n t  w h i l e  l ie  w a s  A tto rn e y  G e n e r a l 

T h e  b a r  a s s o c ia t io n 's  d ir e c t o r  c o m ­

m e n te d  th a t r e la t io n s  b e tw e e n  th e  a s s o ­

c ia t io n  a n d  th e  A tto rn e y  G e n e r a l w e r e  

a lr e a d x  v e r y  good :

The A tto rney  G en e ra l l l i i l i s e ll lia s  b e e n  m ost 
h e lp fu l in m any  way s  and  so  h a v e  his s la t! 
T h ey h a v e  C on trib u ted  m a te ria l In  o u r B a r 
M u llein ) a n d  h a ve  n e v e r h li le d  I "  g iv e  sng- 
ge stium  a n d  ad v ic e  w hen  c a l le d  up on  

F o r m e r  A tto rn e y s  G e n e r a l  r e  
s p o iu l in g  In  ( ' - .< ) .A G . ip ie s t i o m ia i i o s

J  1 , 1 1 , .   .......  VV .III, |  l l l l l . - l  1 M M .l l , .  i l l"

s i „ v „ > t r t  II it I " ,  \ l l i .H i n  i ; .  | , i  » |l  M m  II 111. • r m

mil-. 'I'll! "I turn
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Test imony of

JUDGE THOMAS 13. STEWART

before  the

SENATE STATE AFFAIRS COMMITTEE

HJR  7:
Const i tu t iona l  Amendment 

Elect ion of the  Attorney Genera l

May 26 , 1983

Members P r e s e n t :

Sena tor  Vic F i s c h e r ,  Cha irman
Sena to r  Tim Kel ly
Sena tor  Bil l Ray
Sena tor  Pat Rodey
Sena to r  A r l i s s  S t u r g u l e w s k i



We nex t  have  Jud ge  Tom S tew a r t  with u s .  I m ight  j u s t ,  a s  a 

matter  o f in t roduc t ion ,  s a y  tha t  J u d g e  S t ew a r t  was  a member of the  

L e g i s l a t u r e  in the  1 9 50 s ,  he lped o r g a n i z e  the A la ska  Const i tu t iona l  

Conven t ion ,  s e r v e d  a s  a s e c r e t a r y  for the  Conven t ion ,  s u b s e q u e n t l y  

s e r v e d  in the  S ta te  Sena te ,  h a s  been a v e r y  prominent  j u d g e ,  and is 

now before  u s .  Tom?

JUDGE STEWART:

T h an k  you ,  Mr. Cha i rman .  The  que s t ion  of an e lected At to rney  

G ene ra l ,  I t h i n k  shou ld  be looked a t  from s e v e r a l  d i f f e r e n t  a s p e c t s  of 

the  i s s u e .  I would beg in  with a que s t ion  of h i s t o r y ,  and i t ' s  k ind  o f  a 

t ru i sm  tha t  those  who do not look a t  h i s t o r y  a re  condemned to its  

e r r o r s .  The h i s t o r y  of t h i s  i s s u e ,  j u s t  in A la sk a ,  i s  t h a t  we had an 

e lected Attorney  Genera l for f o r t y - s i x  y e a r s ,  from 1913 unt i l  1959 . The 

people who con s id e red  whe the r  a s  a s t a t e  we shou ld  cont inue  to have  an 

e lected Attorney Genera l inc luded  tw e n t y - s e v e n  former members o f the  

L e g i s l a t u r e  who had funct ioned  u nd e r  an e lected Attorney  Genera l for 

many y e a r s  in the i r  combined e xp e r i e n c e ,  in c lud in g  an Attorney  Genera l 

who was  e lec ted ,  Ra lph J .  R i v e r s ,  and who came to the convent ion  

conv inced  tha t  the Attorney Genera l  shou ld  be  e le c ted ,  and  upon the  

b a s i s  o f the  debate  the re  and the information tha t  he lea rned  from i t ,  

voted a g a i n s t  the elect ion of the  Attorney  Genera l .  The appo in ted 

Attorney Genera l dec i s ion was  u l t imate ly  made. Look to the  h i s t o r y  of 

o ther  s t a t e s ,  and I reca l l  v e r y  c le a r ly  when a gent leman named Thomas

TRANSCR IPT  OF PROCEEDINGS
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New Y o r k ,  came to A la ska  in the  late 1940s or the e a r l y  1 9 5 0 s ,  and met 

w ith  pol i t ica l  l e ad e r s  in A la sk a ,  and  one sp e c i f i c  word of adv ic e  tha t  he 

made a f t e r  h i s  y e a r s  of e xpe r ie n ce  a s  Governor  of New Yo rk  and  a 

lead ing  p ro se cu to r  was :  "Whatever  you do ,  do not e lec t  the A ttorney  

GeneraJ in you r  s t a t e . "

Now, ano the r  a s p e c t  b e s id e s  h i s t o r y ,  and we' l l touch a l i t t le  b i t on 

the h i s to r y  of e lect ion of a t to rn e y s  g en e r a l  in o ther  s t a t e s ,  b u t  I t h in k  

be fore  do ing  so I would l ike  to look a l i t t le  b i t at the  n a tu r e  o f  h i s  

f u n c t io n s .  By  n a t u r e ,  i t ' s  an e r r o r  to label the  A ttorney  Genera l  the  

a t to rn ey  for the  people . In fac t  he is  not th a t .  He i s  the  a t to rn ey  for 

the e xe cu t i v e  b r a n ch  of the gove rnm en t .  A g o v e rn o r  is  the Governor  

for the  people ,  bu t  not the  Attorney  Genera l .  A c i t i z en  cannot  go up  

to h i s  of f ice  and s a y ,  "I want  an op in io n . "  He will o f  n e c e s s i t y  s a y  to 

you: "we don't  g i v e  op in ions  for the c i t i z e n s ;  we g i v e  op in ions  for the  

e x e cu t i v e  b r an ch  and  i t s  a g e n c i e s . "

And I m ight  pau se  a moment the re ;  t h e r e ' s  been an un fo r tun a te  

h i s to r y  in A la ska  tha t  the L e g i s l a t u r e  ha s  somehow looked to the  

op in ions  of the  Attorney Genera l a s  g u id an ce  fo r  the  meaning o f  the 

l aw s .  In my judgmen t  t h a t ' s  a s e r io u s  e r r o r .  The L e g i s l a t u r e  shou ld  

have  i t s  own a t to rn ey .  It shou ld  not look to the  A ttorney  Genera l .

Now, the  Attorney  Genera l  i s  l ike any  o the r  p ro fe s s iona l  a t to rn ey .  

He is an a t to rn ey .  His p ro fe s s iona l  du ty  is  to h i s  c l i en t .  His 

p ro fe s s iona l  d u ty  is to he lp h i s  c l ien t  rea l i ze  h i s  c l i e n t ' s  n e ed s ,  not to 

make an independen t  judgment  of wha t  he t h i n k s  is r i g h t  or w rong  in

E. Dewey ,  who was  the Governor  o f
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te rms of h i s  c l i e n t ' s  n e ed s ,  bu t  what  h i s  c l i en t  t h i n k s  h i s  n eed s  a r e ,

and a s  a p ro fe s s ion a l  p e r so n ,  he shou ld  be looking to th a t .

Now, t h e r e ' s  a m is t aken  v iew .  P e rh ap s  you m ight  be l ieve  tha t  

somehow the  A ttorney  G ene ra l ' s  op in ion s ,  wh ich  a re  p u b l i s h e d ,  a re  

u s u a l l y ,  h o pe fu l l y ,  wel l  c o n s id e r e d ,  th ough t  o u t ,  r e s e a r c h e d ,  and  

de ta i l ed—somehow have  the  q u a l i t y  of a jud ic ia l  op in ion .  T hey  do not.  

They  a re  fundamen ta l ly  d i f f e r e n t  in n a t u r e ,  b e c au se  th ey  a r e  not 

framed on an a d v e r s a r y  b a s i s .  They  are  not b a sed  upon two s i d e s  

g e n u in e l y ,  s e r i o u s l y  opposed to one an o th e r ,  summoning e v e r y  a r gum en t  

on the  oppos i te  s i d e s .  R a th e r  th ey  a re  framed l i ke  any  o the r  

a t t o rn e y ' s  op in ion ,  b a sed  on wha t  he t h i n k s  h i s  c l i e n t ' s  i n t e r e s t s  a r e .  

He 's an advoca te  of th a t  s i d e ,  where  a j u d g e  s i t s  and l i s t e n s  to both 

s i d e s .  A j u d g e ,  in e f f e c t ,  l i s t e n s  to c r o s s  exam inat ion .  He l i s t e n s  to 

the  a r g u m en t ,  to the c r i t i c i sm  of the a r gu m en t ,  and to the coun te r  

c r i t i c i sm  o f  the a r gum en t .  The Attorney Genera l  h a s  none of th a t  in 

the  f ram ing  of h i s  op in io n s ,  and h i s  op in ions  shou ld  not be v iewed a s  i f  

they  had beh ind  them the a d v e r s a r y  p r o c e s s ,  wh ich  i s  fundamenta l  to a 

jud ic ia l  opinion or d e s c i s io n .

I t ' s  an e r r o r  to t h in k  tha t  the  Attorney  Genera l can somehow 

s a t i s f y  p r e s s i n g ,  immediate pol i t ical  c once rn s  abou t  a p a r t i c u l a r  i s s u e .  

What g i v e s  him the  ab i l i t y  to t r y  to read in wha t  the  n e w sp a p e r s  a re  

p r i n t i n g ,  or  wha t  he s e e s  on TV, or what  some co n s t i t u e n t s  a re  s a y i n g ,

tha t  tha t  i s  the opinion of the major ity  of the  people? He is not e lected

to de term ine  wha t  the pol icy  of the  gove rnmen t  shou ld  be .  I mean,  

he ' s  not chosen  to do th a t ,  w he the r  e lected or o th e rw i s e .  He's chosen



to be the legal a d v i s o r  to the e x e cu t i v e  b r a n c h ,  and he shou ld  not 

frame h i s  op in ions  b a sed  on c u r r e n t  pol i t ical  v i ew s .  T h a t ' s  the 

Governo r ' s  cho ice .  The Governor  is the  one tha t  is cho sen  to f i x  the 

pol icy  of the  e x e cu t i v e  b r an ch  of the go ve rnm en t ,  or i t ' s  the 

L e g i s l a t u r e ' s  cho ice in mak ing  the  l aw s .  Now, i t would be a s o r r y  s t a t e  

o f  a f f a i r s  i f  the  At to rney  Genera l framed h i s  op in ion s ,  not on what  h i s  

c l ien t  d e s i r e s  to do to a n sw e r  the pub l i c  need ,  bu t  wha t  somehow is h i s  

re ad ing  of pol i t ical  opinion and then to color h i s  p ro fe s s iona l  legal 

opinion ba sed  on tha t  k ind  of a v iew .

I have  s u b s t a n t i a l  per sona l  e xp e r ie n c e .  I s e r v ed  unde r  an e lected 

Attorney Genera l for  be t te r  than th ree  y e a r s  — unde r  two of them: 

unde r  e lected A t to rney  Genera l  Ra lph J .  R i v e r s  and u nd e r  e lected 

Attorney Genera l J .  Gerold Will iams. What the A ttorney  Genera l dec ide s  

cu t s  a c ro s s  the  whole spec t rum  of the e xe cu t i ve  b r a n c h .  He a d v i s e s  

each and e v e r y  d epa r tm en t ,  and be l ieve  me, gent lemen and l a d i e s ,  from 

what  I saw in the  operat ion of tha t  o f f ice ,  h i s  op in ion s ,  when he is 

e le c ted ,  a re  colored by  wha t  he t h i n k s  tha t  commiss ioner  shou ld  do on a 

sp e c i f i c  i s s u e  when he is  go in g  to be a n sw e r in g  to the  people in an 

e lec t ion ,  r a th e r  than  on what  the pol icy of the  e x e cu t i v e  b r an ch  will be 

in g e n e r a l .

I f  the Attorney Genera l  i s  e lected you have  bu i l t  in conf l ic t  with 

the Governo r .  Wherever  th ey  have  d i f f e r e n t  per sona l  v i e w s ,  t h e re  is  

go in g  to be an e x p r e s s i o n  of opinion and  the  Attorney  Genera l will 

determine what  he t h i n k s  wil l he lp  him po l i t i c a l ly ,  and not what  will 

he lp the  Governor  on the  o the r  s ide ;  so th a t  h i s  op in ions  a re  go in g  to
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be

a f fec ted  by h i s  pe r sona l  po s tu re  in the eye s  of the  e le c to ra te ,  r a the r  

than  on what  the r i g h t  legal dec i s ion shou ld  be for the bene f i t  of the 

e x e cu t i v e  b r a n c h .  An e lected Attorney  Genera l h a s  a con s t a n t  ambit ion 

to be the  G ove rno r ,  and  i s ,  th e r e fo r e ,  n e c e s s a r i l y  in conf l i c t  with the 

e lected Governor .

The problem of pu t t in g  t h i s  i s s u e  to the  vote of the  people is tha t  

i t ' s  an i s s u e  tha t  shou ld  not be v iewed a s  an independen t  q ue s t io n .

The que s t ion  is  not j u s t  whe the r  the  Attorney Genera l shou ld  be 

e lec ted .  The  que s t ion  is  what  k ind  of an e xe cu t i v e  b r an ch  do you 

want? Now, you hear  i t  commonly sa id  that unde r  our  con s t i tu t ion  we 

have  a s t r o n g  G ove rno r .  I s u g g e s t  to you tha t  t h a t ' s  a m is taken 

c h a ra c t e r i z a t io n .  What you have  is  an accountab le  Governor ,  a 

Governor  who can be he ld to account  for the conduct  of the en t i re  

e x e cu t i v e  b r a n c h .  His s t r e n g t h  is a funct ion of the  L e g i s l a t u r e :  what 

k in d  of laws the  L e g i s l a t u r e  p a s s e s ,  what  k ind  of l imitat ions  the 

L e g i s l a t u r e  p u t s  on h i s  a u th o r i t y .  If you put  an independen t  e lected 

o f f i ce r  t h e r e ,  whose  fu n c t io n s  wi ll  cu t  a c ro s s  the en t i r e  e xe cu t i v e  

b r a n c h ,  you can no longer  hold the  Governor  accountab le  for what  he 

do e s ,  b e c au se  he may t r y  to take  act ion and the  Attorney Genera l can 

t h w a r t  i t by  h i s  op in ion .

Another  rea son  why  it shou ld  not go to the e lec tora te  is  b e cau se  

th e re  is  an in adequa te  oppo r tun i ty  to debate  t h i s  i s s u e .  You cannot 

pu t  it in the p e r sp e c t i v e  of what  k ind of an e xe cu t i v e  b r an ch  do you 

w an t .  I t ' s ,  a s  I s a y ,  an i s s u e  tha t  shou ld  not
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and cannot  ra t iona l ly  be con s ide red  independen t ly  o f  th a t  l a r g e r  

que s t ion  of the  na tu re  of the e xe cu t i v e  b r a n c h ,  and i f  you put  i t in the 

form of the re so lu t ion  t h a t ' s  be fore  you today ,  t h a t ' s  not what  will be 

before the  vo t e r s  to con s id e r  and  to look a t .

In my jud gm en t ,  th e re  is  no sound  a rgum en t  in s a y in g  tha t  

f o r t y - f i v e  s t a t e s  have  e lected a t to rn ey s  g e n e r a l .  If you g e t  an e lected 

Attorney Genera l ,  be l ieve  me, you wi l l  not change  it .  You can n e v e r ,  

a s  i t  w e re ,  t ake  away  an e lected Attorney  Genera l from the  e le c to ra te .

I s u g g e s t  to you tha t  be fore  you con s id e r  th i s  s e r i o u s  q u e s t i o n ,  tha t  

you shou ld  inv i te  some g o v e r n o r s  from some o the r  s t a t e s  where  th i s  

sy s tem  fun c t io n s  to t e s t i f y  to you what  h ap p en s  in th e i r  s t a t e s .  Inv i te  

the Governor of New Y o rk ,  inv i te  the Governor  of Ca l i f o rn ia ,  inv i te  the 

Governor  of W ash ing ton ,  and see  wha t  they  s a y  to you about  how an 

independen t  p e r son  in tha t  off ice  f r u s t r a t e s  the capac i ty  of the 

e xe cu t i ve  b r an ch  to opera te .

Now, let me tu rn  ba ck  to h i s to r y  j u s t  a l i t t le  b i t .  The re  was  some 

mention made p r e v io u s l y  about  the Attorney Genera l o f the United 

S t a t e s ,  and  in h i s to r y  the  form of our  s ta te  gove rnmen t  is  pa t te rned  

from the federa l  gove rnmen t .  I don ' t  t h in k  you 'v e  e v e r  hea rd  a s e r io u s  

vo ice r a i s ed  tha t  the  Attorney Genera l of the  United S ta te s  shou ld  be 

e lec ted .  He is the a d v i s o r  to the P r e s id e n t  and  to the e x e cu t i v e  

b r anch  a s  s u c h .  He is the  s u p e r v i s o r  of the p ro se cu to r s  for the  

na t ion .  Bu t  I don ' t  t h in k  you hear  any  r e sp o n s ib l e ,  re l iab le  vo ice on 

the nat iona l s c ene  s a y  tha t  somehow the gove rnmen t  of  the United 

S ta te s  would be be t te r  i f  the Attorney  Genera l were e lec ted .  And the
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h i s to ry  of tha t  idea i s  two hun d red  y e a r s  o ld .

Now, I'd j u s t  l i k e  to quote  to you a few s en ten ce s  from the 

F ede ra l i s t  P a p e r s , number  70 ,  w r i t t en  by A lexander  Hamilton in 1783 .

It was  a d d r e s s e d  to the  people of the  State  of New York  at  the  time in 

the F ed e ra l i s t  P a p e r s : "T h e r e  i s  an idea wh ich  is  not w i thout  i ts  

advoca te s  tha t  a v ig o ro u s  e x e cu t i v e  is i n con s i s t en t  w ith  the  g e n i u s  of 

repub l ican  g o v e r n m e n t . 11 Now, I would remind you ,  repub l i c an  

gove rnmen t  is r e p r e s e n t a t i v e  gove rnm en t .  It is a gove rnm en t  where  

you ,  the e lected r e p r e s e n t a t i v e s ,  a re  a s k ed  to make w ise  d e c i s i o n s ,  

d ec i s ion s  tha t  the  e lec torate  cannot in i t s  forum make ,  bu t  wh ich  take  

the k ind  of con s ide ra t ion  tha t  you people can g i v e  i t.  " E n l i g h t e n ed  

w e l l -w i s h e r s  to t h i s  sp e c i e s  of gove rnm en t  must  at l e a s t  hope tha t  the 

suppos i t ion  is  d e s t i t u t e  of fo un d a t io n . "  " E n e r g y  in the  e x e c u t i v e  is  a 

lead ing  c h a ra c t e r  in the  de f in i t ion  of good g o v e r n m e n t . "  Now, e r '  r g y  

is  the capac i ty  to make a dec i s ion  and c a r r y  it ou t .  If you e lect  the 

Attorney G enera l ,  you will d e p r i v e  the Governor  of tha t  e n e r g y .  His 

e n e r g y  will go to f i g h t in g  w ith  the  enemy with in  h i s  own r a n k s .  His 

e n e r g y  will be d i r ec ted  to the  in t ra fam i ly  w a r f a r e  w i th in  h i s  c ab ine t  

gene ra t ed  by  h a v in g  an independen t  and  con f l i c t ing  vo ice t h e r e .

The s i tu a t ion  is not u n l i k e  h a v in g  two gove rnm en t s  in one c i t y ,  

l ike the City of Anchorage  and  the  Borough  of Ancho rage ,  the  C i ty  of 

Juneau  and the Bo rough  of J u n e au .  I f  you look to the  h i s t o r y  of our 

local g o v e rn m e n t s ,  most of our  major communit ies have  w i se ly  conso l i ­

dated those  into one ,  so tha t  the e n e r g y  of the  people tha t  run them is 

not in f i g h t in g  between people in th e i r  own community
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bu t  in a d d r e s s i n g  the p r inc ip a l  p rob lem s .  And I s a y  to you tha t  you 

wi ll  d ep r i v e  the e x e c u t i v e  b r an ch  of  i t s  capac i ty  for  e n e r g y ,  for mak ing  

e f f e c t i v e  d e c i s i o n s ,  i f  you s add le  the Governor  w ith  an opponent  w ith in  

h i s  sy s tem .

I don ' t  wan t  to pro long the d i s c u s s i o n ,  bu t  I'm u t t e r l y ,  to ta l ly  

conv inced  tha t  to a l lcw t h i s  to h ap p en ,  and i f  you put  i t  to the vote pf 

the  people i t ' s  l i k e ly  to h appen ,  b e c au se  you can ' t  ad eq ua te ly  deba te  it 

in that  forum, you c an ' t  pu t  it in i t s  p e r s p e c t i v e .  If you al low it to 

h ap p en ,  you will have  fo r e v e r  damaged the qu a l i t y  of A la sk an  

gove rnm en t .

SENATOR F ISCHER:

Tom, t h ank  you v e r y  much for you r  so l id  s ta temen t .  Are the re  

any  q u e s t i o n s  or comments? Sena to r  Ray?

SENATOR RAY:

Judge  S t e w a r t ,  you b r o u g h t  up someth ing  t h a t ' s  been on my mind 

for  a good l en g th  of t ime, and  tha t  is the problem with the  A ttorney  

G ene ra l ' s  op in ion s ,  and why  the L e g i s l a t u r e  s e e k s  h i s  op in ion s  and  pu t s  

a g r e a t  deal of c r ed ib i l i t y  toward them. For the l a s t ,  oh ,  a t  l e a s t  ten 

y e a r s  or more, it would appea r  to me th a t  most a t t o r n e y s  g en e r a l  have  

thwa r ted  the  will o f  the L e g i s l a t u r e .  When we p a s s  a bi l l  t h a t  h a s  not 

been app rec ia ted  by  the  Adm in i s t ra t ion ,  or the  Attorney  Genera l  f i n d s  

tha t  the Admin is t ra t ion do e sn ' t  wan t  to a d m in i s t e r ,  he w r i t e s  a le t te r  

s a y i n g  i t ' s  uncon s t i tu t ion a l  a n d ,  t h e r e fo r e ,  s a y in g  tha t  he is  swo rn  to 

uphold the laws  o f  the  S ta te  of A la sk a ,  that  he is a d v i s i n g  the  

Admin is t ra t ion  not to adm in i s t e r  i t .  Th i s  i s  c o n t r a r y  to the
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Const i tu t ion  of the S ta te  of A la sk a .  It s a y s  that  he cannot do tha t .

He must s e e k  jud ic ia l  c o u n s e l ,  and  the  ju d i c i a r y  makes  the  

de te rm ina t ion ,  and  you have  v a l id a ted  tha t  for me today;  and in our  

t imes of a cqua in t an ce  and  f r i e n d s h ip ,  I wan t  to t h a n k  you most for  tha t  

s ta tement you made r i g h t  t h e r e .  B u t  how can we app roach  the 

Attorney  Genera l ,  or  how do we overcome that? T h a t ' s  why  we s e e k  

the op in ion s ,  and  th a t ' s  why  a lot o f  t imes we ' re  more or l e s s  bound by 

them, or we a re  a s k i n g  them, r a th e r  than j u s t  to have  oui— we must  

come to a compromise pos it ion r a th e r  than j u s t  to have  our  b i l l s  go 

down the  tube  or not be adm in i s t e red .

JUDGE STEWART:

May I r e sp o n d ,  Mr. Chairman?

SENATOR F ISCHER:

C e r t a in l y ,  Tom.

JUDGE STEWART:

I t h in k  you ' r e  a b so lu t e ly  r i g h t ,  and i t  seems to me, a s  I b e g a n ,  

you shou ld  look at  h i s t o r y .  How does  it happen  tha t  the Attorney 

Genera l h a s  su ch  a p e r v a s i v e  in f lu ence  in the  A la sk an  government?

Well, when we were  a young  t e r r i t o r y ,  a smal l t e r r i t o r y ,  the  A ttorney  

Genera l was  the  only  lega l o f f i ce r  to look to. The  L e g i s l a t u r e  had no 

s t a f f ,  and  the re  g r ew  up an a u r a ,  somehow, of someth ing  s a c ro s a n c t  

about  the Attorney G ene ra l ,  and  i t  shou ld  not be .  He shou ld  be no 

more and no l e s s  than  a lega l a d v i s o r  to the Gove rno r .  Now, the  

Governor  might  be a b e t t e r  l awyer  than the Attorney  Genera l .  You 

might v e r y  wel l have  a Governo r  who ' s  a lawyer  and who 's  e le c ted ,  who
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knows more abou t  the  law ,  who does h i s  r e s e a r c h  more c a r e f u l l y ,  i s  a 

b e t te r  p ro fe s s io n a l  p e r son  than  the  Attorney G ene ra l .  He shou ld  be 

ab le  to look at  the  A ttorney  G ene ra l ' s  opinion and  s a y ,  " t h a n k  you ,  Mr. 

Attorney G ene r a l ,  you ' r e  good and I want  to keep  you on ,  bu t  I'm not 

go ing  to p ay  a n y  a t ten t ion  to th a t  opin ion b e c au se  I don ' t  t h in k  i t ' s  any  

g o o d . "  He shou ld  be free to do tha t .  The L e g i s l a t u r e  shou ld  n e v e r  be 

bound by the Attorney  Genera l  in a n y  way .  My a d v i c e ,  a p a r t  from th i s  

t h i n g ,  is to h i r e  y o u r s e l f  coun se l :  a counse l  to the  Sena te  and a 

counse l  to the House;  and re ly  on them for you r  legal  op in ions  about  

the v a l id i t y  of you r  l e g i s l a t io n ,  not the  Attorney Genera l ,  b e cau se  h i s  

du ty  is  e l s ew h e r e .

SENATOR RAY:

B u t ,  i s n ' t  th e re  some way? You se e ,  w he re  we ' r e  thw a r ted  a lot 

of t imes is  tha t  he wil l a d v i s e  the  Governor  that  in h i s  opinion i t ' s  

u n con s t i t u t io n a l ,  and th a t ,  t h e r e fo r e ,  the Governor  shou ld  not 

adm in i s te r  i t .  And a lot o f  t ime s ,  by  the time an  ind iv idu a l  l e g i s l a t o r ,  

who knows he ' s  in the  r i g h t ,  he does not have  the  wherew i th a l  to b r i n g  

cour t  ac t ion .

JUDGE STEWART:

To t a k e  t h i s  to the  cour t?

SENATOR RAY:

Yeah .  And a lot of t imes when they  do, b y  the time the  two 

y e a r s  tha t  it would t a k e  to g e t  be fore  the c o u r t s ,  in a lot of i n s t a n c e s ,  

i t ' s  a moot qu e s t io n .  The  g u y  h a s  lo s t .  So you j u s t  more or  l e s s  s e e k  

a compromise pos it ion with the  Admin is t ra t ion in o rd e r  to r e so lv e  and
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ge t  a h a l f  a loaf ,  r a th e r  than to t ake  the whole t h i n g .

JUDGE STEWART:

T h e r e ' s  no th ing  tha t  I know of in the con s t i tu t ion  th a t  s a y s  the 

Governor h a s  to fol low the opinion of  the Attorney Gene ra l .  J u s t  

because  the  A ttorney  Genera l s a y s  i t ' s  uncon s t i tu t iona l  does  not make it 

so . I know o f  no way  you can a n sw e r  that que s t ion  tha t  you p u t ,  

Senator R a y ,  w i thout  p e r s u a d in g  the  Governor in the  p a r t i c u l a r  

in s tance  th a t  he shou ld  not follow the  opinion of the  A ttorney  Genera l 

in tha t  i n s t a n c e —or to go g e t  ano th e r  opinion i f  you c an ,  to have  the 

Attorney Genera l  t ake  ano the r  look at  it.

SENATOR RAY:

Well, i f  t h e r e  is  no th ing  th a t  makes  that opin ion s a c r o s a n c t ,  tha t  

s a y s  the G ove rno r  c an ' t  s u p p o r t  the leg i s la t ion i f  he w an t s  to . . .

SENATOR RODEY:

Well, it m igh t  be in h i s  b e s t  pol i t ical  in t e r e s t  to have  the  Attorney 

General s a y  th a t  and . . .

JUDGE STEWART:

That may v e r y  wel l  be .

SENATOR RAY:

In fact he  might  even  s e e k  tha t  opinion out so  th a t  he can avo id  

doing what is  po l i t i ca l ly  d i s t a s t e f u l  to him.

JUDGE STEWART:

If  t h a t ' s  the  c a s e ,  I t h in k  you have  no a l t e r n a t i v e  bu t  to summon 

some re sou rce  to g e t  y o u r s e l f  into cou r t .  I'd be g l a d  to a n sw e r  any  

o ther  . . .
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Th an k  you ,  Ton .

SENATOR 5TURCULEWSKI:

Mr. Cha i rman ,  j u s t  a comment, tha t  t h i s  i s a most p rovoca t ive  

d i s c u s s i o n  of how the Attorney  Genera l h a s  evo lved  and j u s t  in the  few 

y e a r s  tha t  I ' ve  been h e r e ,  w h y ,  you see  u s  go ing  to [ L e g i s l a t i v e ]  Legal 

S e r v i c e s  when we wan t  one op in ion ,  we go to the Attorney  Genera l  for 

a no th e r .  I t h in k  t h i s  i s  wo r thy  of some exp lo ra t ion .  It seems to me, 

one ,  you cou ld ,  of c o u r s e ,  go  to cou r t  more of ten to cha l l enge  tha t  

op in ion ,  bu t  I a lmost t h in k  it  would have  to be ,  to b r i n g  c h a n g e ,  an 

evo lu t iona ry  k ind  of a th ing  where  you wou ld ,  in f a c t ,  e i t h e r  g i v e  the 

s t a t u s  to you r  c u r r e n t  legal s e r v i c e s  or h ire  independen t  counse l  th a t  

would be ava i l ab le  for adv ic e  and you s t a r t  go in g  the re  a s  opposed to 

wha t  we do now, which is  more and more to go to the  Attorney  Genera l 

for th e i r  opin ion .  But  tha t  is  i n t e r e s t i n g  and it would be in t e r e s t i n g  

maybe to see a cata log of t h i n g s  th a t  you m igh t  do to b r i n g  about  the  

k ind  of c h ange  tha t  wi ll  b r i n g  more ba lance  t h e r e .  We u se  the  

Attorney  General a s  the f ina l word in a lot of c a s e s .

SENATOR FISCHER:

Sena to r  Ray?

SENATOR RAY:

B ecau se  we ' re  forced to. We're fo rced to reach a compromise 

posi t ion b ecau se  o th e rw i s e  he will s a y  in h i s  opin ion i t ' s  uncon s t i tu t iona l  

and  then the Governor  will s a y ,  o k a y ,  and i t ' s  not adm in i s t e red ;  and 

then we ' re  up to the  wal l  u n l e s s  we have  the f inanc ia l  r e s o u r c e s ,  the

SENATOR F ISCHER:
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ba c k in g  of somebody to g e t  it into cour t  in a rap id  fa sh ion  and  then 

have  the  cour t  act upon it .

SENATOR STURCULEWSKI:

Your a s k i n g  what?

SENATOR RAY:

See ,  we l l ,  I even  had the c r a z y  idea one time of a s k i n g  for 

a d v i s o r y  op in ions  from the Supreme Court  or from the  S u pe r io r  Cour t  -  

j u s t  a d v i s o r y  op in ions  on matte r s  of g r e a t  s t a te  i n t e r e s t  and j u s t  have  

them g i v e  an opinion of w he th e r  it w as  cons t i tu t iona l  or not ,  and  they  

d idn ' t  wan t  to do i t .

JUDGE STEWART:

Mr. Cha i rman ,  may I j u s t  add one note ,  w i thout  e x t e nd in g  you r  

t ime, in r e sp o n se  to Senator  S t u r g u l e w s k i ' s  comments? I t h in k  it  m ight  

be u s e fu l  for you to look to the  pa t te rn  of some o the r  s t a t e s .  Now, 

the L e g i s l a t i v e  A f fa i r s  Agency  i s  one th ing  tha t  does i t s  r e s e a r c h ,  and  

it h a s  i t s  a t to rney  tha t  a d v i s e s  it a s  a s t a f f .  What I'm ta l k in g  about  is 

counse l  to the Senate  . . .

SENATOR STURGULEWSKI:

T h a t ' s  r i g h t .  We h a v en ' t  done tha t .

JUDGE STEWART:

. . .  and counse l  to the  House ,  and you will f ind  tha t  pa t te rn  in 

o ther  s t a t e s .  I happen to know qu i te  wel l  an exce l len t  counse l  to the  

Ca l i fo rn ia  S ta te  Sena te ,  and  the  n a tu r e  of the funct ion of h i s  off ice  is 

v e r y  important  in the s u c c e s s  o f  l eg i s l a t ion  in tha t  s t a t e ,  and to g i v i n g  

the -  of n e c e s s i t y  -  the major ity  in the Senate  tha t  choo se s  him, legal
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op in ion s .

Sena to r  Ray?

SENATOR RAY:

T h en ,  a g a i n ,  Tom, we 've  been ,  a t  v a r i o u s  and odd t ime s ,  in the 

L e g i s l a t u r e ,  e i t h e r  one house  or  the o th e r ,  or  both a c t in g  in conce r t ,  

have  h i red  ou t s ide  counse l  in p a r t i c u l a r  a r e a s  o f i n t e r e s t  or to a n sw e r  

spec i f i c  q u e s t i o n s ,  bu t  then we ' re  a lw a y s  c r i t i c i z e d  by  the pub l ic  or  by  

those  c r i t i c s  of the L e g i s l a t u r e  who declaim to the  pub l ic  th a t  the  

L e g i s l a t u r e  s p e n d s  i t s  money , they have  h i r ed  the se  people to do th u s  

and s u c h ,  and i t  g i v e s  the  appea r an ce  tha t  the  L e g i s l a t u r e  is a bunch  

of s p e n d th r i f t s  when they  have  legal  o f f i c e r s  they  could go to l ike  the 

A ttorney  Genera l wh ich they  in e r r o r  be l ieve  is a va i l ab le  to u s  to tell 

u s  what  i s  cons t i tu t iona l  and  w ha t  i s n ' t .

JUDGE STEWART:

I app rec ia te  the oppo r tun i ty  to a p p e a r ,  Mr. Cha i rman .

SENATOR FISCHER:

I rea l ly  app rec ia te  you r  t e s t i f y i n g .

SENATOR FISCHER:
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POUCH K  -  STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: 19071 465-3600

A p r i l  23, 1985

The H onorable P a t r i c k  Rodey 
Chairman
Senate J u d ic ia r y  Committee 
A laska S ta te  Senate 
Pouch V
Juneau, AK 99811

Re: E le c te d  AG
SJR 9

Dear Senator  Rodey:

I would l i k e  t o  comment on the m e r its  o f  the q u e s t io n  
o f  whether o r  n o t  we should  e l e c t  the a t t o r n e y  g e n e r a l .

As you take  up t h is  i s s u e ,  i t  i s  u s e f u l  t o  c o n s id e r  how 
t h i s  p rop osed  change w i l l  e f f e c t  the c i t i z e n s  o f  our S ta te  in  
b o th  the  s h o r t  and lon g  term. I have l i v e d  and p r a c t i c e d  law in  
our s t a t e  f o r  most o f  my a d u lt  l i f e .  T am a b s o lu t e ly  con v in ced  
th a t  the  needs o f  a l l  A laskans are b e s t  serv ed  by having  an 
a p p o in te d  a t t o r n e y  g e n e r a l .  E le c t i o n  o f  one c a b in e t  l e v e l  
o f f i c i a l  makes no more sense  than the  e l e c t i o n  o f  some o r  a l l  
o th e r  com m iss ion ers .

H i s t o r i c a l l y ,  the  A tto rn e y  G eneral has been an 
a p p o i n t i v e ,  r a th e r  than e l e c t i v e ,  o f f i c i a l .  In England, the 
A tto rn e y  G eneral was a p p o in ted  by the Crown and o n ly  i n c i d e n t a l l y  
a c q u ir e d  e l e c t i v e  s ta tu s  through a s e a t  in  P a rlia m en t. In 
C o lo n ia l  Am erica , A tto rn e y s  G eneral were u s u a l ly  a p p o in ted  by the 
G overnor o f  the c o lo n y .  The A tto rn e y  G eneral o f  the U nited 
S ta te s  s t i l l  s e rv e  a t  the p le a s u r e  o f  the P re s id e n t  w ith  the 
a d v ic e  and con sen t  o f  the S enate . 1/

1 /  Our r e s e a r c h  in d i c a t e s  th a t  the  A tto rn e y  G eneral i s  
p o p u la r ly  e l e c t e d  in  f o r t y - t h r e e  s t a t e s .  The A tto rn e y  G eneral i s  
a p p o in te d  by the  G overnor in  f i v e  s t a t e s  (New Hampshire, A la sk a , 
Hawaii, New J e r s e y  and Wyoming), th re e  t e r r i t o r i e s  and the 
Commonwealth o f  P uerto  R ic o .  In Maine, the  A tto rn e y  General i s  a 
" c o n s t i t u t i o n a l  o f f i c e r "  s e l e c t e d  by the L e g is la t u r e  w h ile  
T e n n e s s e e 's  A tto rn e y  G eneral i s  s e l e c t e d  e v e ry  e ig h t  y ea rs  by the 
Supreme Court o f  th a t  s t a t e .
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f l e x i b i l i t y  and d i s c r e t i o n  that i s  im p l ie d  in  an a p p o in 'e d  
a t t o r n e y  g e n e r a l .  Anything l e s s  w i l l  in e .v i ta b ly  d r iv e  a wedge 
between the Governor and the Department o f  Law to  the detr im en t  
o f  the c i t i z e n s  o f  our s t a t e .

T h ir d ly ,  in  a d d i t io n  t o  the  p r a c t i c a l  problem s caused 
by an e l e c t e d  a t t o r n e y  g e n e r a l ,  e x p e r ie n c e  in  o th e r  s t a t e s  w ith  
an e l e c t e d  a t t o r n e y  g e n e ra l  su g g e sts  th a t  the G o v e rn o r 's  o f f i c e  
w i l l  in cu r  s u b s t a n t ia l  c o s t s  w ith  r e s p e c t  t o  the use o f  se p a ra te  
and a d d i t i o n a l  c o u n s e l  f o r  the G overnor . I am o f  the o p in io n  
th a t  t h i s  use  (and c o s t )  depends on the r e l a t i o n s h i p  between the 
G overnor and the e l e c t e d  A tto rn e y  General., In a s i t u a t i o n  where 
an e l e c t e d  A tto rn e y  G eneral and G overnor are  c o o p e r a t iv e ,  c o r d i a l  
and share a s im i la r  p o l i t i c a l  p h i lo s o p h y ,  the  need f o r  a d d i t i o n a l  
G o v e r n o r 's  c o u n s e l  w i l l  be re d u ced . R e g r e t t a b ly ,  t h i s  i s  n ot  
always the  s i t u a t i o n .  A 1976 stu dy  by the  R a t io n a l  G o v e rn o rs ' 
C on feren ce  e x p lo r e d  the  r o l e  o f  G ov ern ors ' l e g a l  a d v is o r s .  The 
s tu d y , which was based p r im a r i ly  on a q u e s t io n n a ir e  t o  th ese  
c o u n s e l ,  found problem s in  t h i s  r e l a t i o n s h i p :

In many s t a t e s ,  the r e l a t i o n s h i p  between the 
Governor and th e  A tto rn e y  G eneral i s  n o t  a smooth 
on e . In a d d i t io n  to  w hatever p o l i t i c a l
d i f f e r e n c e s  th ere  may be between them, th e re  are
s e v e r a l  o p e r a t io n a l  areas  o f  p o t e n t i a l  c o n f l i c t .
These in c lu d e  c o n f l i c t s  o v e r  the e x te n t  t o  which 
the l e g a l  t a le n t  employed by s t a t e  a g e n c ie s  shou ld  
r e p o r t  t o  the A tto rn e y  G enera l o r  t o  the a g e n c ie s ;  
c on cern  th a t  the Governor cannot e a s i l y  deal w ith  
th e  A tto rn e y  G eneral becau se  the A tto rn e y  G eneral 
n orm a lly  p r o v id e s  " y e s - n o "  answers r a th e r  than 
d i s c u s s io n s  o f  the l e g a l  r i s k  o f  v a r io u s  o p t io n s ;  
and the p o s s i b l e  f r i c t i o n s  th a t  may n orm a lly  o c cu r  
in  an a t t o r n e y - c l i e n t  s i t u a t i o n .  3 /

W hile I cannot e s t im a te  the a c t u a l  use  and c o s t  o f  
a d d i t i o n a l  co u n s e l  t o  o v e r s e e  the e l e c t e d  A tto rn e y  G eneral on 
b e h a l f  o f  the G overnor, I am co n v in ce d  th e re  w i l l  be some e x t r a
c o s t  in cu rr e d  by the G o v e rn o r 's  o f f i c e  t o  h i r e  and use l e g a l
c o u n s e l  even in  the b e s t  o f  t im e s . I s a d ly  r e g r e t  th a t  the 
c i t i z e n s  o f  our s t a t e  w i l l  be r e q u ir e d  to  pay f o r  t h i s  a d d i t i o n a l  
la y e r  o f  l e g a l  b u rea u cra cy .

3 /  N a tion a l G overn ors ' C o n fe re n ce , Center f o r  P o l i c y  R esearch  
and A n a ly s is ,  LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 19 76 ) .
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I  have a numbei* o f  s u b s ta n t iv e  p o in t s  which w eigh 
a g a in s t  the e l e c t i o n  o f  the a t to rn e y  g e n e r a l .  F i r s t ,  in A la sk a , 
the p e o p le ,  through t h e i r  l e g i s l a t o r s  do p a r t i c i p a t e  in  the 
s e l e c t i o n  o f  the a t to rn e y  g e n e ra l  by the c o n f irm a t io n  p r o c e s s .  
In a d d i t i o n ,  the c o n f irm a t io n  p r o c e s s  a l lo w s  the L e g is la t u r e  to  
examine the  q u a l i f i c a t i o n s  an^ i n t e g r i t y  o f  the nominee.

S e co n d ly ,  the g o v e rn o r ,  as the s t a t e ' s  p r i n c i p a l  
e x e c u t iv e  o f f i c e r ,  needs to  have a r e s p o n s iv e  and r e l i a b l e  
Department o f  Law. I th in k  good management r e q u ir e s  an a p p o in ted  
a t to rn e y  g e n e r a l ,  but more im p o r ta n t ly  common sense su g g ests  th a t  
the a t t o r n e y  genera] s e l e c t i o n  be made by appointm ent. The 
d e le g a t e s  t o  our C o n s t i t u t io n a l  C onvention  r e c o g n iz e d  o v er  a 
q u a r te r  ce n tu ry  ago th a t ,  in  our v a s t  s t a t e  w ith  i t s  d is p a r a t e  
i n t e r e s t s  and c i t i z e n s ,  the a d m in is t ra t io n  o f  s t a t e  government 
r e q u ir e s  a s t r o n g  g o v e rn o r .  This s t i l l  h o ld s  t ru e  tod a y . The
l a s t  th in g  our s t a t e  needs i s  an e l e c t e d  a t to rn e y  g e n e ra l  who may 
have a p e r s o n a l  o r  p o l i t i c a l  agenda which v a r ie s  from the 
p o s i t i o n  o f  the  g o v e r n o r .  The f r i c t i o n  between the two e l e c t e d  
a d m in is t r a t iv e  o f f i c i a l s  can lea d  to  a l e s s  r e s p o n s iv e  s t a t e  
b u rea u cra cy  and a d i f f u s e d  a c c o u n t a b i l i t y  o f  the e x e c u t iv e  branch  
t o  the e l e c t o r a t e .

I c o u ld  r e l a t e  an ecd otes  w hich i l l u s t r a t e  t h i s  from 
o th e r  j u r i s d i c t i o n s  having  e l e c t e d  a t to rn e y s  g e n e r a l .  In s te a d ,  I 
would r a th e r  p r o v id e  a q u o ta t io n  from the N a tion a l M un icipa l
L eagu e :

A l l  a u t h o r i t i e s  on executive , o r g a n iz a t io n  agree 
w ith  the p o s i t i o n  embraced by th e  Model S ta te  
C o n s t i t u t io n  f o r  more than AO yea rs  th a t
a d m in is t r a t iv e  power and r e s p o n s i b i l i t y  shou ld  be
c o n c e n tra te d  in  a s in g le  p o p u la r ly  e l e c t e d  c h i e f  
e x e c u t iv e .  There i s  growing r e c o g n i t i o n  th a t  the 
g o v e r n o r ,  as the r e p r e s e n t a t iv e  o f  a l l  the p e o p le ,  
shou ld  be equ ipped  w ith  the c o n s t i t u t i o n a l  s ta tu s  
n e c e s s a r y  to  e x e r c i s e  c o n s t r u c t iv e  le a d e r s h ip  as 
the c h i e f  lawmaker and p o l i t i c a l  head o f  h i s
s t a t e .  2J

S tu d ies  on a d m in is t r a t iv e  r e o r g a n iz a t io n  u s u a l ly  argue 
th a t  _ fra g m en ta t ion  lea d s  t o  i r r e s p o n s i b i l i t y ,  but th a t  a s i n g l e  
c h i e f  e x e c u t iv e  can be h e ld  a c co u n ta b le  through th e  e l e c t o r a l  
system  and, as a con sequ en ce , can make the a d m in is t ra t io n  more 
r e s p o n s iv e .  In my o p in io n ,  the Governor o f  A laska needs the

2 /  N a tion a l M u n ic ip a l L eagues, MODEL STATE CONSTITUTION (6rh 
e d . )  65 -66  (1 9 6 3 ) .
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F o u r th ly ,  in  s ta te s  where Hie a t t o r n e y  g e n e ra l  i s  
e l e c t e d ,  the heads o f  e x e c u t iv e  departm ents o f t e n  h i r e  t h e i r  own 
a t t o r n e y s .  In j u r i s d i c t i o n s  w ith  e l e c t e d  a t to rn e y s  g e n e r a l ,  
th e re  i s  o f t e n  a p r o l i f e r a t i o n  o f  house co u n s e l  on the s t a f f  o f  
m ajor  departm ents . H i s t o r i c a l l y ,  such co u n s e l  have been employed 
by e x e c u t iv e  branch a g e n c ie s  to  g iv e  department heads a " se c o n d "  
o p in io n  in  c o n t r o v e r s i a l  m atters  in  s t a t e s  having an e l e c t e d  
a t t o r n e y  g e n e r a l .  Such cou n se l  u s u a l ly  do n o t  have the a u th o r i ty  
t o  l i t i g a t e ,  but they do p r o v id e  l e g a l  a d v ic e  t o  department 
heads . W ithout c e n t r a l i z e d  l e g a l  s e r v i c e  and a d v ic e ,  each agency 
w i l l  r e l y  on a d v ic e  from i t s  own la w y ers .  T h e r e fo r e ,  a g e n c ie s  
w i l l  r e c e i v e  d i f f e r i n g  i n t e r p r e t a t i o n s  as th e 3’p r a i s e  l e g a l  
i s s u e s .  This  in  turn w i l l  make consensus among d i f f e r e n t  
a g e n c ie s  on i s s u e s  more d i f f i c u l t  to  a c h ie v e .  The r e s u l t  i s  that 
p u b l i c  p o l i c y  ?  c i s i o n s  in  the e x e c u t iv e  branch w i l l  be de layed  
to  the de tr im en t  o f  the p u b l i c  and the l e g i s l a t u r e .  In a d d i t i o n ,  
th ese  house c o u n s e l  f r e q u e n t ly  submit amicus b r i e f s  in  l i t i g a t i o n  
a f f e c t i n g  t h e i r  departm eiit1 s program s. I t  i s  n o t  unusual in 
s t a t e s  w ith  an e l e c t e d  a t to rn e y  g e n e ra l  to  see fo u r  or  f i v e  
se p a ra te  b r i e f s  f i l e d  iri a s in g le  m a tter ,  r e p r e s e n t in g  the 
v a ry in g  v ie w p o in ts  o f  d i f f e r e n t  a g e n c ie s ,  in  a d d i t io n  to  the 
a t t o r n e y  g e n e r a l 's  b r i e f .  I f  n o th in g  e l s e ,  t h i s  n e e d le s s  
d u p l i c a t i o n  in s u re s  th a t  the c o u r ts  and the p u b l i c  w i l l  be 
co n fu se d  about s t a t e  p o l i c y  on many i s s u e s .

In my e s t im a t io n ,  the c o s t  f o r  such a d d i t i o n a l  cou n se l 
in  A laska c o u ld  e a s i l y  exceed  $1 .0  m i l l i o n  a n n u a lly ,  w ith in  a few 
y e a r s .  This  c o s t  i s  s im ply  n ot  warranted by any r a t i o n a l  
c r i t e r i a  and shou ld  be fu r t h e r  q u e s t io n e d  in  l i g h t  o f  d im in ish in g  
re v e n u e s . We have many more b a s i c  needs in  A laska w hich command 
the s t a t e  g overn m en t 's  immediate a t t e n t i o n .  S u re ly  we do not 
want a n e e d le s s  la y e r  o f  e x t r a  law yers embedded in  s ta te  
a g e n c i e s .

In summary, i t  i s  my o p in io n  th a t  e l e c t i n g  the A tto rn ey  
G enera l w i l l  s p l i t  a d m in is t r a t iv e  r e s p o n s i b i l i t y  and e x e c u t iv e  
a u t h o r i t y ,  d i f f u s e  the p o l i t i c a l  a c c o u n t a b i l i t y  o f  the e x e c u t iv e  
branch to  the  p u b l i c ,  add more a t to rn e y s  to  s t a t e  governm ent, 
c o n t r ib u t e  t o  more in te n s e  b u r e a u c r a t i c  i n f i g h t i n g  among 
a g e n c ie s ,  d e la y  the r e s o l u t i o n  o f  e x e c u t iv e  branch  p o l i c y  
d e c i s i o n s ,  and c r e a te  a h ig h e r  r a t e  o f  growth in  the  s ta te  
o p e r a t in g  b u d get .

P le a se  c a l l  upon me at your e a r l i e s t  con v en ien ce  i f  I 
can p r o v id e  a d d i t i o n a l  in fo rm a t io n  on t h is  m a tter .

Jorman C. Gorsuch 
A ttorn ey  General

NCG.-vrb
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signify by saying "aye", all opposed by saying "no". The "ayes" 
have it and the proposed amendment is ordered adopted. Are 
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to insert after Sec­
tion 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it w i l l  be a new Section 14.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Page o, line 16 , after Section 13, insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the 
same manner as the Governor, and his term of office shall be 
four years. He shall be the chief law officer of the State, 
shall represent the State in all courts of lav;, and shall see 
that all laws are uniformly and adequately enforced throughout 
the State. He shall be legal advisor to the Legislature and all 
State officers, and shall perform such other duties as may be 

•prescribed by law. He shall be responsible to the Governor and 
the Legislature for the faithful performance of his duties. The 
Attorney General shall receive for his services a compensation 
fixed by the Legislature which shall not be Increased or diminish­
ed during his term of office. He shall devote his full time to 
his office and shall not receive any salary, fees or other com­
pensation from any other source. In case of vacancy in the office 
of Attorney General for any cause, the Governor shall appoint his 
successor to complete the term of office with  the consent of a 
majority of both Houses of the Legislature In joint session 
assembled, or, when not In session, a poll of the members may be 
taken by mall b y  the President of the Senate and Speaker of the 
House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I'll second the motion.

PRESIDENT EGAN: Mr,. Knight seconds the motion. The amendment
Is open for discussion. Mr. Barr.

B A R R :  Mr. President, as this is rather a long amendment —

10



PRESIDENT EGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just 
called and Guy Rivers, brother of Vic and Ralph, was found alive 
anc safe about 30 minutes ago. (Applause) He has been picked 
up- and is now on his way back to Fairbanks. Mr. Barr.

B A R R :  I h a v e  h a d  p l a c e d  on a l l  t h e  d e l e g a t e s '  d e s k s  a m i m e o­
g r a p h e d  c o p y  of t h e - t e x t  o f  t h i s  a m e n d m e n t .  I t  is n o t  the c o m ­
p l e t e  a m e n d m e n t  s h o w i n g  t h e  l i n e s  a n d  p a r a g r a p h ,  it is m e r e l y  
t h e  t e x t .  I t  p r o v i d e s  f o r  t h e  e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l ,  
t h a t  is the g i s t  o f  it;. H e  s h a l l  b e  e j e c t e d  at t h e  s a m e  t i m e  
a n d  m a n n e r  as t h e  g o v e r n o r .  H e  s h a l l  be l e g a l  a d v i s e r  to the 
l e g i s l a t u r e  a n d  a l l  s t a t e  o f f i c e r s ,  a n d  s h a l l  p e r f o r m  s u c h  o t h e r  
d u t i e s  as m a y  be p r e s c r i b e d  b y  lav;. It o u t l i n e s  h i s  d u t i e s  and 
it p r o v i d e s  f o r  h i s  r e p l a c e m e n t  in c a s e  t h e r e  is a  v a c a n c y .  Now, 
in p r e s e n t i n g  t h i s  a m e n d m e n t ,  I do n o t  g o  a g a i n s t  the t h o u g h t  
of the E x e c u t i v e  C o m m i t t e e  in t h a t  we s h o u l d  h a v e  a  s t r o n g  e x e ­
c u t i v e .  S o m e  p e o p l e  w i l l  t h i n k  so. I w e n t  a l o n g  w i t h  t h e i r  
c o m m i t t e e  r e p o r t  and I s t i l l  do n o t  d i s a g r e e  w i t h  it; h o w e v e r ,  
t h e  r e a s o n  I d e c i d e d  f i n a l l y  t o  p u t  t h i s  a m e n d m e n t  In w a s  t h e  
f a c t  t h a t  I m e t  i n n u m e r a b l e  p e o p l e ,  s p e a k i n g  t o  t h e m  p r i v a t e l y ,  
w h o  t h o u g h t  t h a t  the a t t o r n e y  g e n e r a l  s h o u l d  b e  e l e c t e d .  In 
fac t ,  t h e y  s t a t e d  it in b r o a d e r  t e r m s ,  t h e y  s a i d  t h e y  w o u l d  like 
t o  e l e c t  m o r e  o f f i c i a l s  t h a n  t h e  s t a t e  g o v e r n o r .  N o n e  of t h e m  
s t a t e d  t h a t  t h e y  w a n t e d  t o  e l e c t  as m a n y  as w e  h a v e  now, t h a t  
t h e y  w a n t e d  t o  r e d u c e  the g o v e r n o r ' s  p o w e r ,  b u t  t h e y  t h o u g h t  
t h e y  s h o u l d  e l e c t  e n o u g h  so t h a t  t h e y  f e l t  t h e y  h a d  a h a n d  in 
t h e  g o v e r n m e n t  t h e m s e l v e s .  I f e l t  t h a t  i f  a n o t h e r  o f f i c i a l  ■; 
s h o u l d  b e  e l e c t e d ,  it s h o u l d  b e  the a t t o r n e y  g e n e r a l .  - W h y  t h e  '--'' 
a t t o r n e y  g e n e r a l ?  B e c a u s e  a l l  t h e s e  o t h e r  d e p a r t m e n t  h e a d s  are 
t h e r e  e x p r e s s l y  t o  c a r r y  o u t  t h e  g o v e r n o r ' s  p r o g r a m  and s h o u l d  
a g r e e  w i t h  h i m  in e v e r y  d e t a i l  o n  h i s  p o l i c y .  T h a t  m a k e s  u p  a 
g o o d  w o r k i n g  team. T h e  a t t o r n e y  g e n e r a l  a l s o  s h o u l d  w o r k  w i t h  
t h e  g o v e r n o r ,  h e  is t h e  g o v e r n o r ' s  l e g a l  c o u n s e l  and t h e  l e g i s­
l a t u r e ' s  l e g a l  c o u n s e l  and a l s o  c o u n s e l  f o r  a l l  t h e  d e p a r t m e n t  
h e a d s ,  b u t  h e  h a s  o n e  o t h e r  d u t y  t h a t  d o e s  n o t  q u i t e  c o n f o r m  t o  
t h e  u s u a l  i d e a  o f  a d e p a r t m e n t  h e a d ' s  d u t y  u n d e r  a d m i n i s t r a t i o n  
and t h a t  is, h e  is c a l l e d  u p o n  t o  i n t e r p r e t  t h e  l a w  at t i m e s .
T h a t  is a s e m i  j u d i c i a r y  f u n c t i o n ,  I ’-ro u l d  c a l l  it,'-although i t ' s  
n o t  f i n a l .  It is a t e m p o r a r y  d e c i s i o n  a n d  m a y  b e  t a k e n  i n t o  t h e  
c o u r t s .  In lntcx-preting t h e  lav;, h e  s h o u l d  b e  i m p a r t i a l .  M a n y  
t i m e s ,  of c o u r s e ,  t h e  g o v e r n o r  m i g h t  a s k  h i m  t o  i n t e r p r e t  t h e  
lav; t o  be s u r e  t h a t  he is on t h e  r i g h t  g r o u n d  w h e n  he p r o p o s e s  
s o m e t h i n g .  I n  c a s e  w e  h a d  a  g o v e r n o r  w h o  w a n t e d  to b u l l d o z e  
s o m e t h i n g  t h r o u g h  a n y h o w ,  If it w e r e  a l i t t l e  b i t  q u e s t i o n a b l e ,  
t h e  a t t o r n e y  g e n e r a l  m i g h t  f e e l  t h a t  h e  w a s  o b l i g a t e d  to t h e  
g o v e r n o r  if h e  w e r e  a p p o i n t e d  a n d  h i s  o p i n i o n  m i g h t  be b i a s e d  a 
l i t t l e  bit. I w o u l d n ' t  s a y  t h a t  h e  w o u l d  f l o u t  t h e  lav;, b u t  he 
c o u l d  be b i a s e d  a l i t t l e  b i t  to e i t h e r  o n e  s ? d e  o r  the o t her.
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And even if he were e n t i r e l y  h o n e s t  and t ri ed to render an I m­
partial decision, I'm a f r a i d  h i s  c o n s c i e n c e  would hurt him a 
iittle bit because he was o b l i g a t e d  to the g o v ernor and went 
against the governor's wishes, so to r e m o v e  h i m  from that e m­
barrassing position, I t h i n k  that he s hould be elected. N o w  
I grant y o u  in electing any n a n  we c a n n o t  be sure that we will 
get a good man, and on the o t h e r  hand, b y  appointment we cannot 
insure that we will get a g o o d  man, b ut I b elie ye that if we 
are g o i n g  to elect another o f f i c i a l  b e c a u s e  the people want It, 
then it should be the a t t o r n e y  general.

PRESIDENT EGAN: Any f u r t h e r  d i s c u s s i o n ?  Mr. Marston.

MARSTON: Mr. President, if m y  r e c o l l e c t i o n  is right, in the past
14 years that I have d e f i n i t e  r e c o l l e c t i o n  of, there have been .. 
only two attorney generals ar.d the r e a s o n  is that they just can't 
get attorneys to run for t h a t  job. I'd w a n t  to know that there 
are attorneys that will step u p  and lend the mse l v e s  to be e l e c t­
ed to that job before we p a s s  on this. I have no argument with 
the mover of this amendment, Mr. Barr, e xcept that is information 
that I would like to have. M a y b e  we have some lawyers here that 
could enlighten me on that.

PRESIDE NT EGAN: Mr. Heller.thal.

HELLENTHAL: Mr. President, I t h i n k  I c o u l d  a nswer that. All the
lawyers that favor the a m e n d m e n t  w i l l  p r o b a b l y  stand up, and 
those who don't will sit down. (Laughter)

PRESIDENT EGAN: The C o n v e n t i o n  w i l l  come to order. Is there
further discussion of the p r o p o s e d  a m e n d m e n t ?  Mr. Nolan.

NOLAN: Mr. President, at a  m e e t i n g  that I had, I think there
v/ere 12 people there on an h o u r  and a h a l f ' s  notice, that was 
the one thing they were u n a n i m o u s  on. T h e y  w a n t e d  the attorney 
ge neral elected by the peo le. T h e y  s e e m  to thin k it was the 
one independent arm that t .jy w o u l d  have, and f o r  that reason 
they were unanimous that the a t t o r n e y  g e n e r a l  should be elected, 
and therefore I think I w i l l  s u p p o r t  Mr. 3 a r r ' s  amendment.

PRESIDENT EGAN: Mr. M c L a u g h l i n .

McLAUGHLIN: Mr. President, I v oted a g a i n s t  the governor and
secretary of state as co-rur.r.ers on the b e l i e f  that we had 
me r e l y  one elective office ir. the e x e c u t i v e  arm and that would 
suffice, because my other v o t i n g  had been predicated, and other 
proposals had been p r edicate d, on that b e l i e f  v/e were going to 
have a strong executive. T h i s  is m e r e l y  the introduction to 
other offices. I notice we h a v e  a D e l e g a t e  Proposal No. 45 s u b­
mitted by Mr. Barr, and we h a v e  a D e l ega te Proposal  No. 44 also,



providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our c o m­
missioner of welfare, our commissioner of education, and having 
provided those, I feel that we should go right down the list 
and completely dissipate the theory upon w hi ch the voting has 
taken place. It was with reluctance that I even voted in favor 
of" the secretary of state as a co-runner for the governor. I 
a m  violently opposed to une election of the attorney general.
I don't think the election of him accomplishes any purpose.
The blunt fact is that there is a general misconception as to 
the function of the attorney general. The attorney general is 
a lawyer and his opinion Is the equivalent of any other lawyer's. 
It can be attacked. Any recommendation he makes, if acted upon, 
can always be attacked in the courts by private citizens. His 
opinion is w o r t h  the paper it is written upon. It's impressive 
upon the state and the officials are bound by it until some 
irate taxpayer attacks it and the actions taken under the 
authority of it, and the courts can promptly overrule it. There 
is a misconception about the function of the attorney general, 
his functions are not quasi-judicial. He i3 another attorney 
giving an opinion, and if you could assure, yourselves that he 
weald have the w isdom of a deus, those lawyers don't exist in 
‘Alaska as it has been evidenced by the variety of opinions e x­
pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be vested 
In the gove rnor to appoint him, and that is without any screening 
by any judicial council or anything of the sort. If you're going 
to elect him, elect him, but by and large If you're creating a 
strong executive, then give h i m  the power to appoint his own 
attorney general. The discrepancy has been pointed out in Nev; 
Y o r k  under the series-, Governors and Administration of Nev; Y o r k , 
w h i c h  Is-put out under the American Commonwealth Series, It's 
p o i n t e d  out that because of the fact that the attorney general 
is an elective office under the constitution, that is, the 
governor, in substance, has to rely on a legislative act passed 
in 1900 authorizing h i m  to have private counsel. You're putting 
a diverse and possibly a discordant element into the executive.^;' 
branch. It isn't necessary. The courts can protect''the "govern­
ment fr om the opinions of an attorney general appointed by the 
governor, and that attorney general does, in a sense, bear -the 
same relationship to the governor as any attorney bears' to his 
private client. It is an attorney-client relationship and the 
relatio nship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices In the state.

PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President, may I be allowed to close?



p n S 5 T"-’:- -GAN: t h e r e  is n o  o t h e r  p e r s o n  w h o  w i s h e s  to be

h e a r d r  M r  • S t e w a r t .

S T E W A R T :  Mr. P r e s i d e n t ,  m a y  I a s k  Mr. M c L a u g h l i n  a q u e s t i o n ?

P R E S I D E N T  LG A M : Y o u  may, Mr. S t e w a r t .

S T L W A R T : Is it y o u r  i d e a  t h a t  t h e  a t t o r n e y  g e n e r a l ,  as such, 
he is o r  s h o u l d  a c t  a s  t h e  c o u n s e l  f o r  t h e  l e g i s l a t u r e ,  as w e l l  
as f o r  t h e  e x e c u t i v e ?

M c L A U G H L I N :  H e  s h o u l d ,  in s u b s t a n c t ,  act as c o u n s e l  f o r  the
l e g i s l a t u r e .  In m a n y  r e s p e c t s ,  y o u  a l s o  h a v e  t h e  u n u s u a l  c i r ­
c u m s t a n c e  w h e r e  •’’he  a t t o r n e y  g e n e r a l  is o f  o n e  p a r t y  a n d  the 
l e g i s l a t u r e  Is p r e d o m i n a n t l y  o f  a n o t h e r  p a r t y .

S T E W A R T : H e  m a y  h a v e s t o  g i v e  d e c i s i o n s  i n  o n e  c a s e  t h a t  m i g h t
f a v o r  t h e  e x e c u t i v e  a n d  i n  a n o t h e r  c a s e  m i g h t  f a v o r  t h e  l e g i s­

l a t u r e ?

M c L A U G H L I N : T h a t 's r i g h t .

• S T E W A R T :  I t h i n k  t h a t  is an u n w h o l e s o m e  s i t u a t i o n ,  a n d  s h o u l d
b e  c o r r e c t e d  b y  h a v i n g  t h e  a t t o r n e y  g e n e r a l  p u r e l y  a n d  s i m p l y  

t h e  a d v i s e r  f o r  t h e  e x e c u t i v e .

P R E S I D E N T  E G A N :  Mr. R a l p h  R i v e r s .

R. R I V E R S :  Mr. P r e s i d e n t ,  t h i s  h a s  d e v e l o p e d  t o  t h e  p o i n t  w h e r e
I w a n t  t o  s a y  a f e w  w o r d s .  I w a s n ' t  g o i n g  to, b u t  w h e n  I w a s  
a t t o r n e y  g e n e r a l ,  t h a t  o f f i c e  w a s  1- ' " l a t i v e  c o u n s e l  f o r  the 
l e g i s l a t u r e ,  a d v i s e d  t h e  m e m b e r s  o .egi s l a t u r e ,  a d v i s e d  the
v a r i o u s  admin:' s t r a t i v e  d e p a r t m e n t s  .ujuv-.. t h e  g o v e r n o r ,  and 
a d v i s e d  t h e  g o v e r n o r ,  a n d  w r o t e  l e g a l  o p i n i o n s  i n t e r p r e t i n g  the 
law. S i n c e  t h a t  t i m e  t h e  l e g i s l a t u r e  h a s  c r e a t e d  a L e g i s l a t i v e  
C o u n c i l ,  t h a t  L e g i s l a t i v e  C o u n c i l  h a s  a  p o l i t i c a l  s c i e n t i s t  in 
c h a r g e ,  J a c k  M c K a y .  It c o u l d  v e r y  w e l l  h a v e  a  l a w y e r  a n d  is 
a u t h o r i z e d  t o  e n g a g e  - n y  l e g a l  s e r v i c e s  t h a t  m a y  be r e q u i r e d .
T h e  l e g i s l a t u r e  h a s  f-. - w e r - t o  h i r e  a l l  t h e  l e g a l  a s s i s t a n c e  
it n e e d s  d u r i n g  t h e  s e s s i o n s  so t h a t  I b e l i e v e  t h a t  Mr. S t e w a r t ' s  
t h o u g h t  is w e l l  t a k e n ,  t h a t  t h e  a t t o r n e y  g e n e r a l  w i l l  b e  the 
a t t o r n e y  f o r  t h e  e x e c u t i v e  a r m  o f  t h e  g o v e r n m e n t  a n d  t h a t  If w e  
h a v e  t h e  g o v e r n o r  a p p o i n t  an a t t o r n e y  g e n e r a l ,  h e  Is n o t  g o i n g  
t o  b e  t h e  a d v i s e r  t o  t h e  l e g i s l a t u r e  n o r  t h e  d r a f t e r  o f  l e g i s l a­
t i v e  b i l l s .  Novi, h e  ma., d r a f t  p r o p o s e d  l e g i s l a t i o n  f o r  t h e  
a d m i n i s t r a t i v e  d e p a r t m e n t s .  I f  t h e  d e p a r t m e n t  o f  h e a l t h  w a n t s  
a bill, t h e  g o v e r n o r  w i l l  t e l l  t h e  a t t o r n e y  g e n e r a l  t o  g e t  out 
a  g o o d  b i l l  o r  t h e  c o m m i s s i o n e r  o f  h e a l t h ,  o r  as t h e  c a s e  m a y  be. 
T h e y ' l l  f a l l  b a c k  o n  the a t t o r n e y  g e n e r a l  f o r  s o m e  b i l l  d r a f t i n g



■fi for the governmental departments, but the legislature from now 
^  on and under this setup, is not going to have the attorney 
n -  general doing its bill drafting. It's going to have its own 

legal counsel. The present Attorney General, because of the 
press of business, gave up being legislative counsel for the 
legislature three years ago and told them they were too busy 
and were just looking after the executive department, and that 
they were to figure out h o w  to get their own bills drafted.
Two years ago that situation got so acute that the Legislative 
Council was created and it serves a very useful need, but I 
think that Mr. McLaughlin actually emphasized the wrong answer 
when he said that the attorney general would be the counsel for 
the legislature as well as for the executive arm, because under 
the present development with Legislative Council, he will be 
the attorney for the executive branch and the legislature can 
take care of itself. I might also say that I wrestled with this, 
I started out advocating that the attorney general be elected, 
but I wrestled with it, I told Mr. B a r r  that I felt the way he 
did four or five days ago. Because of my doubts though, I have 
talked to many people, they have said if y o u  are going to let 
the governor's administration be held responsible for the conduct 
,of that administration, y ou have got to ac least give the 
governor  an attorney of his own choice. Under this setup he 
might get an attorney of the opposite political faith. He might 
get one of his own party who is either inadequate or who is 
hostile to him, or who doesn't see eye-to-eye w i t h  him. In 
either case, the governor could say at the end of his term, if 
things haven't gone well, "We had a good p r o g r a m  but that attor­
ney general y o u  foisted upon me wrecked our program." There 
again, y o u  have got passing the buck as to who was to blame 
because things didn't go well. Nov; then, if we want to be sure 
that the strong executive who is going to have the v esponsibility 
of carrying out a successful administration is going to get the 
blame if he doesn't have a successful administration, let us 
not give h i m  any outs. Let's not take h i m  off the hook by g i v­
ing h i m  an attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

R03ERTS0N: Mr. President, I don't intend being an applicant for
the position of attorney general either by appointment or e l e c­
tion, but I don't quite see Delegate Marston's point that there 
are no attorneys in the Territory who are w i lling to run to be 
elected attorney general. I can't see h o w  there would be any 
attorneys who would be willing to accept the appointment. I 
support Mr. Barr's position in this matter. I, too, am in favor 
of a strong executive, but I don't think that the mere fact that 
because under the appointive system of governorships that the 
governor virtually has no powers, that we should let that carry
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us uco far away. I think that it is a good thing for the people, 
to have their own elected attorney general who can check the 
legislation which the governor proposes to introduce and have 
introduced, and for that reason I am going to vote for this 
amendment.

BARR: Mr. President, may I close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Harston much as Mr.
Robertson did. If lawyers aren't available, they aren't avail­
able period. Mr. Rivers was talking about an entirely different 
thing. Ke mentioned our present Legislative Council. There is 
not a lawyer in charge. They do draft bills for the legislature. 
They have taken over a duty which the attorney general formerly 
did, that is as it should be. There is a lot of detailed w o r k  
there, but it isn't legal work. If the legislature wants to ask 
a legal opinion, they will not go to our political science e x­
perts, they wi ll go to the attorney general. Nov; he also stated 
that if an attorney general of the opposite political party 
were elected, the governor could pass the buck and say, "Well,
5rou people see what you saddled me w ith here. I couldn't do 
anything. K e  w o u l d n 't let me." Well, if there was an attorney 
general of the cpposite po litical p arty there, he would make the 
governor toe the line p r etty well as far as the lav; was c o n c e r n­
ed. All the governor could say to the people is, "You see that 
attorney general, he made me conform with the lav;." That's all 
this is designed to do. It isn't supposed-to restrict his 
actions otherwise, just to conform w i t h  the law. Now, as Mr. 
McLaughlin said, because he was the legal counsel for the 
governor period, that this would not accomplish any particular 
purpose. It will accomplish several purposes. It is up to you 
people to decide h o w  important they are. It might provide a 
little brake on the governor if he wants to go too far. ..If he 
wants tc over-step the lav; just a little bit, but the principal 
purpose it has, the princip al objective it will achieve is that 
it will allow the people to have more hand in the government and 
that is what we want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to indicate that request. Under these rules, 10 people 
have to —

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, I see.



r i E G I D E N T  E G A N :  T h e  q u e s t i o n  is, " S h a l l  the p r o p o s e d  a m e n d m e n t
as o f f e r e d  b y  Mr. B a r r  be a d o p t e d  b y  t h e  C o n v e n t i o n ? "  T h e  
C h i e f  Cleric w i l l  c a l l  t h e  r o l l .

{The C h i e f  Cleric c a l l e d  t h e  r o i l  w i t h  t h e  f o l l o w i n g  r e s u l t :

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy, 
Metcalf, Nolan, Robertson, Smith, Sweeney, 
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buclcalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, 
Hurley, Johnson, Kilcher, King, Knight, Lee, 
Londborg, McCutcheon, McLaughlin, McNees, 
Marston, Nerland, Nordale, Peratrovich, Poulsen, 
Reader, Riley, R. Rivers, V. Rivers, Rosswog, 
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

CHIEF CLERK: 12 yeas, 40 nays,and 3 absent.

PRESIDENT EGAN: So the "nays" have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, I had another amendment which I had intend­
ed introducing providing for the election of a commissioner of 
labor. I would just like to state that the reason for that w a 3 
that without destroying the powers of a strong executive, I 
thought the people would like to have a number of officials 
elected someplace between the number of two and four, but I can 
see that this body does not believe that that should be done.

McCUTCHEON: Point of order, Mr. President.

PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn't Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, I will, if the tape is left on.

HURLEY: I'll move that Mr. Barr be allowed to speak on a matter
of oersonal Drivilege.
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STRUCTURE OF GOVERNMENT

subsequent proposal by Seaborn Buckalew of Anchorage to strike 
the secretary of state position was narrowly approved on a twenty- 
six to twenty-five vote.67 While this action eliminated the secretary 
of state problem, most delegates were not comfortable with the 
elimination of an elected successor to the governor.

The delegates reconsidered the problems on the following day, 
and after much additional debate finally agreed to include in the 
article a secretary of state vho would be chosen separately in the 
primary election by the voters of each party and then paired with the 
party’s candidate for governor in the general election. Matching the 
top vote-getter for governor and secretary within each party would 
ensure that the selected secretary was popularly chosen and of the 
same political party as the governor.63

As approved under the constitution, the secretary of state 
succeeds to the governorship in case of a vacancy and serves as acting 
governor when the governor is temporarily absent from office. Fur­
ther provision for succession in the event that the secretary of state is 
unable to succeed to the office or to act as governor was to be made 
by law. The convention preferred this formula to the initial c o m­
mittee proposal that when the secretary of state is unable to act, the 
president of the senate and the speaker of the house of represen­
tatives shall, in succession, act as governor until the disability is 
removed.

Attorney General

There was also considerable debate about whether the attorney 
general should be elected. A  problem in this debate was the lack of 
agreement among delegates about the functions of an attorney 
general. Some viewed his role as strictly that of legal adviser to the 
governor and other officers in the executive branch. Others believed 
he performed similar functions with respect to the legislature. Yet 
others felt that because the attorney general prosecutes cases on 
behalf of the state, he should be independent of those, including the 
governor. :esponsible for administering the state’s police functions. 
And some argued that one purpose of the attorney general was to 
keep the executive honest.

As alternative to a gubernatorial^ appointed attorney general as 
piopcsed by the committee, it was proposed to nominate attorney 
general candidates in a method similar to that provided in the judicial 
article for judges. Others suggested the attorney general be elected.

67 Ib ia . . p. 209.1
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