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BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 404 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
IOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to insurance; and providing for an
effective date.”
BE IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.36.190(d) 1is amended to read:

(d) This section does not apply to workers® compensation insur—
ance when 1issued to an association of employers formed forpurposes
other than the purchase of insurance and that

(1) has a constitution and bylaws; the requirement of this
paragraph does not apply to municipalities. school districts, and
regional educational attendance areas;

(2) incorporates a safety program;

(3 as a group has preferred characteristics over similar
risks written on an individual basis; and

(4) has filed and received approval from thedirector for
the rating program to be applied to the group.

* Sec. 2. AS 21.36.190 isamended by adding a newsubsection to read:

(e) The provisionsof (a) and (b) of this sectiondo not apply
to coverage purchased through a joint 1insurance arrangement formed
under AS 21.76.

* Sec. 3. AS 21.36.210(a) 1is amended to read:

(€)) An insurer may not exercise 1its right to cancel a policy of

personal [AM] automobile insurance [POLITY] except for the following

reasons:
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@) the driver®s license or motor vehicle registratic
either the named insured or of an operatorwho resides 1in the same
household as the named 1insured or who customarily operates a motor
vehicle 1insured under the policy has been under suspension or revoca—
tion during the policy period or, if the policy is a renewal, during
its policy period or the 180 days immediately preceding its effective
date.

* Sec. 4. AS 21.36.210(d) 1is amended to read:
(d) This section does net apply to

(D) the failure to renew a policy, e.xeeptas to coverage in
force for less than 12 months;

(2) a oolicv that has been in effect less than 60 days at
the time notice of cancellation is mailed or delivered bv the insurer,
unless it is a renewal policy;

(3 a policy issued under an automobile assigned risk plan
or autumobile insurance plan;

(4) a policy insuring more than four motor vehicles;

(5) a policy covering the operation of a garage; automobile
sales agencv. repair shop, or service station; or public parking
place;

(6) a policy providing insurance onlv on an excess basis;

@) any other contract providing insurance to the named
insured, even though the contract may incidentally provide insurance
with respect to motor vehicles.

* Sec. 5. AS 21.36.210(f) 1is amended to read:
) An [NOTWITHSTANDING (e) OF THIS SECTION, AN] insurer may not
exercise 1its right to cancel a policy of personal insurance other than

personal automobile insurance, except for the following reasons [THE
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CONDITIONS OR CIRCUMSTANCES ARISES]:

(@)) nonpayment of premiums, including nonpayment of addi—
tionalpremiums, calculated in accordance with the current racing
manual of the insurer, justified by a physical change 1in the insured
property or a change 1in 1Its occupancy or use;

(@) conviction of the insured of a crime having as one of
its necessary elements anact increasing a hazard 1insured against;

(3) discovery of fraud or material misrepresentation mace
by the 1insured or a representative of the 1insured 1in obtaining the
insurance or by the insured in pursuing a claim under the policy;

(A) discovery of a grossly negligent act or omission by the
insured that substantially increases the hazards insured against; or

©) physical changes in the insured property that resu
the property becoming uninsurable.

Sec. 6. AS 21.36.220 1is amended to read:

Sec. 21.36.220. NOTICE OF CANCELLATION. An insurer may not
exercise its right to cancel a personal insurance policy unless a
written notice of cancellation is mailed or delivered to the named
insured, at the address shown in the policy, at least 20 days before
the effective date of cancellation. However, 1if [, EXCEPT THAT WHEN]
cancellation is for nonpayment of premium” the notice shall be mailed
or delivered to the named insured at the address shown in the nolicy
at least 10 days before the effective date of cancellation™ and must
[SHALL] 1include or be accompanied by a statement of the reason for the
cancellation. [THIS SECTION DOES NOT APPLY TO THE FAILURE TO RENEW A
POLICY, EXCEPT AS TO COVERAGE IN FORCE FOR LESS THAN 12 MONTHS.]

Sec. 7. AS 21.36.220 is amended by adding a new subsection to read:
(b) An insurer may not exercise its right to cancel a policy of

business or commercial insurance unles-s > - - - ———— -
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cancellation 1is mailed or delivered to the named 1insured, at the
address shown in the polic* and to the agent or broker of record, at
least 60 days before the effc . .ve date of cancellation. However, if
cancellation 1is for nonpayme.. of premium, the notice shall be mailed
or delivered to the named 1insured at the address shown in the policy
and to theagent or broker of record at least 10 days before the
effective date of cancellation, and must include or be accompanied by
a statement of the reason for the cancellation.

Sec. 3. AS 21.36 1is amended by adding a new section to read:

Sec. 21.36.235. RETURN OF PREMIUM UPON CANCELLATION. If an
insurer cancels a policy under AS 21.36.220(b), it shall return any
unearned premium to the agent or broker of record or directly to the
insured or premium finance company, i1f applicable, by the effective
date of cancellation, except that if cancellation is for nonpayment of
premium, any unearned premium shall be returned within 30 days after
the notice of cancellation 1is given. If the wunearned premium 1is
returned by the insurer to a person other than the insured, that
person shall promptly return the unearned premium tothe insured
unless otherwise provided by agreement between the person and the
insured.

Sec. 9. AS 21.36.260 is amended to read:

Sec. 21.36.260. FAILURE TO RENEWAn 1insurer may not fail to
renew a personal insurance policy in force for less than 12 months.
An insurer may not fail to renew a policy [IN FORCE FOR 12 MONTHS OR
MORE] unless a writtennotice of nonrenewal is mailed or delivered to
the named 1insured, at the addressshown 1in the policy, at least 20
days for a personal insurance policy, and at least 60 davs for a
business or commercial insurance policy, before the expiration date of

the policy [,] or of the anniversary. N = ~-1- ... .-
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term longer than one year or with no fixed expiration date. This
section does not apply

(1) 1f the insurer has in good faith manifested in any way
its willingness to renew;

(&) in case of nonpayment of premium for the expiring
policy; or

(3) 1i1f the insured fails to pay the premium as required by
the insurer for renewal.

* Sec. 10. AS 21.36.250 1is amended to read:

Sec. 21.36.250. NOTICE OF ELIGIBILITY. When a policy of automo—
bile [liability insurance 1is cancelled, other than for nonpayment of
premium, or 1S not renewed in accordance with [FP,. FAILURE TO RENEW A
POLICY OF AUTOMOBILE LIABILITY INSURANCE TO WHICH] AS 21.36.240 [AP—
PLIES], the insurer shall notify the named insured of possible eligi—
bility for automobile insurance through the automobile assigned risk
plan, or automobile insurance plan. The notification must [SHALL]
accompany or be 1included in the notice of cancellation or nonrenewal
required by AS 21.36.220 [AS 21.36.230] and 21.36.240.

* Sec. 11. AS 21.36.310 is amended to read:

Sec. 21.36.310. DEFINITIONS. In AS 21.36.210 - 21.36.310

Q "business or commercial insurance¥ means 1nsurance
other than personal insurance, life 1insurance, disability insurance,
title insurance, or an annuity contract;

(&) "nonpayment of premium™ means failure of the named
insured to discharge when due any obligations of the named insured in
connection with the payment of premium on a policy, or any installment
of the premium, whether the premium is payable directly to the insurer
or its agent or indirectly under any premium finance plan or extension

of credit;
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(©) "oersonail automobile 1insurance”™ means insurance not
relaced ro business or commercial activities, covering [(2) "POLICY"
MEANS AN [INSURANCE POLICY COVERING THE RISKS AND EXPOSURES LISTED IN
AS 21.36.210(e) OR AN AUTOMOBILE POLICY THAT INCLUDES] automobile
liability [COVERAGE] , uninsured or w.ierinsurad motorists [MOTORIST
COVERAGE], automobile medical payments [COVERAGE], or automobile
physical damage [COVERAGE], that 1is delivered or 1issued for delivery
in this state, [INSURING AS THE NAMED INSURED, ONE INDIVIDUAL OR HUS—
BAND AND WIFE RESIDENT OF THE SAME HOUSEHOLD,] and under which the
insured vehicles are of the following types only:

(A) a motor vehicle of the private passenger or sta—
tion wagon type that is not used as a public or livery convey—
ance, nor rented to others, or

(B) any ocher four-wheel motor vehicle with a load
capacity of 1,500 pounds or less chat is not used in the occupa—
tion, profession® or business of the insured, nor used as a
public or livery conveyance”™ nor rented to others;

(4) Moersonai 1insurance" does not include an annuity con—
tract or a oolicv of life insurance, disability insurance, or title
Iinsurance; the term means oersonal automobile 1insurance, or insurance
covering

(A) loss of or damage to real oroDertv that is used
oredcminantlv for residential ourooses and that dees not consist
of more than four dwelling units;

(B) loss of or damage to oersonai orooertv. including
oersonai effects, household furniture, Tfixtures and eauioment
located in not more than four dwelling units; or

© legal liability of natural oersons for loss of.

damage to, or injury to, persons or property if the insurance
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1 does not cover liability arising from or 1in connection with
2 business or commercial activities:

3 B) [(B)] "renewal™ or "renew" means

) (A) che 1ssuance and delivery byan 1insurer of a
° policy replacing ac che and of che policy period a policy previ—
° ously 1i1osued and delivered by the same insurer,

! (3 che 1issuance and delivery ofa certificace or
) notice expending che term of a policy beyond ics policy period or
° cerm, or

10 © che extension of che cerm .of a policy beyonc
1 policy period or cerm under a provision for extending the policy
L by payment of a continuation premium.

b * Sec. 12. AS 21 isamended by adding a new chapter to read:

H CHAPTER 75. JOINT INSURANCE ARRANGEMENTS.

15 Sec. 21.76.010. AUTHORITY TO ESTABLISH JOINT INSURANCE ARRANGE —
* MENTS. (@ Municipalities, school districts, and regional educa—
v tional attendance areas may enter 1Into cooperativeagreements with

* each other for the purpose of establishing, operating, or participat—
19 ing iIn joint insurance arrangements through which che participacing
= members agree to pool contributions and

a (11 assume risks from losses on a group basis; or

2

(2) purchase coverage on a group basis.

23

(b) A joint insurance arrangement under (a)(1) of chis section

24

may be only for property insurance.

25

© A joint insurance arrangement under (a)(2) of chis section

26

may be for any kind of insurance defined by chis tide except for

27

(1) life, annuity, disability, and title insurance; and

28

(2) surety.

29

(d) A joinc insurance arrangement shall be considered an
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alternative or supplement to any other policy or contract of insurance
authorized or required by law, 1including insuran®e under AS 21.75.

Sec. 21.75.020. REGULATION BY DIVISION OF [INSURANCE. A joint
insurance arrangement may not be considered insurance for the purpose
of any other law of the state and is not subject to regulations of che
director except as expressly provided in this chapter.

Sec. 21.76.030. GENERAL PROVISIONS OF COOPERATIVE AGREEMENTS. A
cooperative agreement shall provide for the proper operation of the
joint insurance arrangement, and include provisions for

(1) administration of che arrangement by a board of direc—
tors, specifying the number of members of che boara and other require—
ments necessary for the proper functioning of the board;

(2) appointment of an administrator and other persons as
necessary for the proper functioning of the arrangement;

(3) organization of the arrangement, including a roster of
participating members and the names of the members of the board of
directors;

(4) procedures to establish and promote an aggressive risk
management and program among the members of the arrangement, 1including
procedures for identifying and reducing che risks that can be reduced
through implementing better safety technologies and improved work
techniques and procedures;

(5) enforcing the collection of contributions or payments
in default from members of the arrangement;

(6) the addition of new members to the arrangement or che
withdrawal of members from the arrangement;

(7) the method of apportioning costs and disposition of
excess contributions;

(8) transmission of financial statements and audit reports
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of che arrangement to participating members;
(©)) terminating the arrangement and disposing of 1its
sets; and
(10) establishing and administering a joint insurance fund.

Sec. 21.76.040. FINANCIAL PROVISIONS OF AGREEMENTS. (€)) A
cooperative agreement must include a provision requiring an annual
determination by a casualty actuary who is a member of che American
Academy of Actuaries that procedures for establishing reserves for
losses of che joint insurance arrangement are actuarially sound.

(b) A joint insurance arrangement shall be subject to an annual
independent audit. The audit shall be conducted in accordance with
generally accepted auditing standards and must include a review of the
actuarial assumptions used for establishing the reserves under (a) of
this section. The audit report must include certification from a
casualty actuary who is a member of the American Academy of Actuaries
that the actuarial assumptions continue to be sound and the level of
Che reserves are adequate.

(c) A joint insurance arrangement shall use a method of account—
ing that conforms with generally accepted government accounting prin—
ciples .

Sec. 21.76.050. CONTRACTING WITH PRIVATE ADMINISTRATORS. A
cooperative agreement may authorize the board of directors to enter
into contracts for services necessary to perform the functions of a
joint 1insurance arrangement. The person contracting to perform the
functions must be appropriately licensed under this title if this
title so requires.

Sec. 21.70.060. DELEGATION OF POWER TO CETTLE CLAIMS. A cooper—
ative agreement may delegate to the board of directors, or authorize

delegation by the board to anocher person or group, the power to
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compromise, arbitrate, or ocherwise settle claims on behalf of the
arrangement.

Sec. 21.76.070. EXCESS INSURANCE. A cooperative agreement may
authorize the board of directors to purchase excess or catastrophic
insurance on behalf of the joint insurance arrangement. The cost of
the 1insurance shall be apportioned in the manner specified 1in the
moint insurance agreement. The board may purchase 1insurance under
this section only from an insurer authorized to do business in the
state or from an unauthorized insurer if the 1insurance 1is placed
through a licensed surplus lines broker.

Sec. 21.76.080. JOINT [INSURANCE FUND. (@ A joint 1insurance
arrangement shall establish a joint insurance fund. The fund consists
of money

(1) contributed by members of the joint 1insurance arrange—
ment through budgetary appropriations or transfers from a self-insur—
ance reserve; and

(2) collected by the joint 1insurance arrangement through
subrogation of a claim paid from the fund to a member of the arrange—
ment .

(b) An expenditure may be made from a joint insurance fund only
to pay claims, losses, or benefits, including interest on them, and
the administrative and adjustment expenses incurred in connection with
them, involving the types of protection for which the fund provides
coverage as specified in the joint insurance agreement.

(c) The administrator shall keep the fund separate from other
funds of a member of a joint insurance arrangement.

(@ For each type of protection offered by the joint 1insurance
arrangement, the method of accounting must show the order, source,

date, and amount of each payment from the fund.

£SS3 404(L&C) 10 -




L/w 1 myikAouiw i WUK.K. JKAIQ-'T

. Within 60 days of the end of the fiscal year, the adminis—
trator shall furnish a detailed report of the operation and condition
of the fund to the board of directors and the director of insurance.
The report furnished to the director of insurance shall be available
for public inspection.

(f) Money held by a fund as reserves and money not needed for
daily operations may be invested by che board of directors.

() A fund may not be terminated unless the administrator certi—
fies chat an amount of money sufficient to pay accrued and contingent
expenditures has been placed in a fully collateralized escrow account.

Sec. 21.76.090. FILING OF AGREEMENT. The board of directors
shall file a copy of the cooperative agreement with the director of
insurance at least 60 days before the effective date of che agreement.
The agreement shall be available for public inspection.

Sec. 21.76.100. REGULATIONS. A cooperative agreement maV/ au—
thorize the board of directors to adopt regulations not inconsistent
with law for the fair and equitable administration of the joint insur—
ance arrangement and the joint insurance fund.

Sec. 21.76.110. SUBROGATION. A joint insurance arrangement has
a cause of action for reimbursement of money paid to a participating
member for a loss or injur]/ if the participating member recovers money
for the loss or injury from a third party. The joint insurance ar—
rangement also has a direct cause of action for reimbursement against
a third party responsible for loss or _njuries sustained by a partic—
ipating member 1if the joint arrangement has paid money to che partic—
ipating member for the loss or injuries.

Sec. 21.76.900. DEFINITIONS. In this chapter

(€H) "adjustment expenses" means expenses for investigati

processing, legal, actuarial, arbitration, and settlement services
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> incurred in the adjustment of losses, claims, or benefits;
(2) Tadministrator’’ means a person or group appointed by
the board of directors to administer a joint insurance arrangement or

a joint insurance fund;

(©)) "board™ or "board of directors” means che board of
> directors provided for in a cooperative agreement;
! (@) "cooperative agreement”™ means a written agreement
: entered into by two or more entities described in AS 21.75.010 for the
A purpose of establishing, operating, or participating in a joint insur—
0 ance arrangement;
u () "fund” or "joint 1insurance fund" means a fund estab-—
L. lished under AS 21.76.080;
¥ (6) M"joint insurance arrangement™ means a joint 1insurance
"1 arrangement authorized under AS 21.76.010.
* * Sec. 13. AS 21.39.155(a) 1is amended to read:
b () The director may require carriers, except a reciprocal
Y insurer formed by and 1insuring only a group of municipalities or
1ﬂ nonprofit public utilities under AS 21.75 or a joint 1insurance ar—
e rangement formed under AS 21.76, as a condition of writing a line of
o insurance dealing with workers®™ compensation, to participate in an
Z} assigned risk pool if che director finds that mandatory carrier part—
221

icipation is in the public interest.

* Sec. 14. AS 21.80.180(5) 1is amended to read:

24 - - -
5) "insolvent insurer"™ means an insurer

25

A) authorized to transact insurance in this state,

26 - - - -
except an assessable reciprocal insurer formed by anw_ insuring

27"

| only municipalities or nonprofit public utilities, a joint insur—

- ance arrangement formed under AS 21.76. che Medical Indemnity

29
Corporation of Alaska, and the Health Care Providers Joint

CSS3 404 (L&C) ~12-
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. Underwriting Association established under AS 21.33, either at
2 the tine the policy was 1issued or when the insured event
? occurred, and

! (©)) determined to be insolvent by a court of c
° tent jurisdiction;

6 * Sec.15. AS 21.80.180(6) 1is amended to read:

! (©) "member 1insurer™ means a person, except an asses
: reciprocal insurer formed by and 1insuring only municipalities or
o nonprofit public utilities, a joint insurance arrangement formed under
0 AS 21.76, the Medical Indemnity Corporation of.Alaska, and the Health
= Care Providers Joint Underwriting Association established under
L AS 21.88, who

" A writes any kind of insurance to which this chap—
" ter aonlies under AS 21.30.020 including the exchange of recioro-
* cal or interinsurance contracts, and

e A3) is licensed tc transact insurance in this state;

Y * Sec. 16. AS 21.36.210(e), 21,36.230, and 21.36.300 are repealed.

e * Sec. 17. This Act takes effect immediately in accordance with AS 01.-
¥ 10.070(c).

20

2

2

23

24

25
26
27
28

29

£SS3 404(L&C)
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Original sponsors Sund, M.M_Miller,
Hurley, et al

BY THE LABOR AND

! IN THE HOUSE COMMERCE COMMITTEE
2 CS FOR HOUSE BILL NO. 589 (L&C)
° IN THE LEGISLATURE OF THE STATE OF ALASKA
) FOURTEENTH LEGISLATURE - SECOND SESSION
° A BILL
° For an Act entitled: "An Act relating to disability insurance."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 * Section 1. AS 21 is amended by adding a new chapter to read:
) CHAPTER 55. STATE DISABILITY INSURANCE.
0 ARTICLE 1. COMPREHENSIVE DISABILITY INSURANCE ASSOCIATION.
= Sec. 21.55.010. CREATION; MEMBERSHIP. There 1is established a
= nonprofit incorporated legal entity to be known as the Comprehensive
" Disability Insurance Association. Membership consists of all insurers
B licensed to transact disability insurance 1in the state and all li—
" censed hospital or medical service corporations 1in the state. All
* members shall maintain membership in the association as a condition of
o doing disability insurance business in the state.
- Sec. 21.55.020. BOARD OF DIRECTORS; ORGANIZATION. The board of
B directors of the association shall be made up of seven individuals
2 selected by participating members, subject to approval by the director
4 of the division of 1insurance. In determining voting rights at mem-
2

Dersl meetings, a member 1is entitled to vote in person or proxy. The

23
vote shall be a weighted vote based upon the member*s cost of disabil —

24

ity insurance derived from or on behalf of state residents in the

25
previous calendar year, as determined by the director. In approving

26
members of the board, the director shall consider, among other things,

27

whether all types of participating members are fairly represented.

28

Members of the board may be reimbursed from the association for expen—
29
ses incurred by them as. members., but may e.not-. o"therwise be compensated”

-1- CSHB 589 (L&C)



by Che association for their services. The costs of conducting meet—

2 ings of the association and its board of directors shall be borne by
’ members of the association.

) Sec. 21.55.030. GENERAL POWERS. The association may

’ (1) exercise the powers granted "to insurers under the laws
° of the state;

! (2) sue or be sued;

8 (3) enter into contracts with insurers, similar associa—
J tions in other states, or with other persons for the performance of
10 administrative functions;

. (4) establish administrative and accounting procedures for
= the operation of the association.

13 Sec. 21.55.040. OVERSIGHT BY DIRECTOR. The association shall
- submit its articles, bylaws, and operating rules to the director for
- approval.

- Sec. 21.55.050. ADMINISTRATIVE PROCEDURE ACT. The association
o is exempt from the Administrative Procedure Act (AS 44.62).

v Sec. 21.55.060. TAX EXEMPTION. The association is exempt from
v the payment of fees and taxes levied by the state or any of its polit—
2 ical subdivisions except taxes levied on real or personal property.

4 ARTICLE 2. STATE DISABILITY INSURANCE PLANS.

2

Sec. 21.55.100. TYPES OF INSURANCE PLANS. (a) The association

” shall make available to residents the following types of disability
M insurance plans:

” (1) a group state plan for groups of from 3-25 residents,
” subject to the prohibition against fictitious groups in AS 21.36.190;
7 (2) an individual state plan for residents who are standard
- risks according to criteria established in regulations adopted by the
. \ . ..director; and. ; V.. >V e >

*  CSHB 589(L&C) ** v "V -2-
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(©)) an individual state plan for resident? who
risks according to criteria established in regulations adopted by the
director.

(b) For each type of plan listed in (a) of this section, the
association shall offer three alternatives related to deductibles as
described in AS 21.55.120.

(c) The association shall make available to residents who are 65
years of age and older a medicare supplement plan. The plan shall
provide coverage of 50 percent of the deductible and copayment re—
quired under medicare and 80 percent of the charges covered in AS 21.-
55.110 to the extent that the charges are not paid by medicare. The
coverage shall 1include a limitation of $1,000 per person on total
annual out-of-pocket expenses for the covered services. The coverage
may be subject to a maximum lifetime benefit of not 1less than
$100,000.

(d) The association may not deny coverage under a state plan to
a resident who satisfies the requirements of AS 21.55.300 - 21.55.310.
The association may determine whether a person is a standard risk or a
high risk in accordance with the director®"s regulations.

Sec. 21.55.110. MINIMUM BENEFITS OF STATE DISABILITY [INSURANCE
PLANS. Except as provided 1in. AS 21.55.120 - 21.55.160, the minimum
standard benefits of a disability insurance plan offered under AS 21.-
55.100 shall be benefits, including coverage for catastrophic illness,
with a lifetime maximum of $1,000,000 per individual, for reasonable
charges or, when applicable, the allowance agreed upon between a
provider and a carrier for charges actually incurred, for the follow—
ing health care services, rendered to an individual covered by the

plan for the diagnosis or treatment of nonoccupational disease or

.njury:.. ... cre mmeeenn eeeeeeean . . *. S , ; )
ce’m o e 1.,V e awe| , - IWs dly.. o |
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(1) hospital services;

(2) professional services that are rendered by a physician
or by a registered nurse at the physician®s direction, other than
services for mental or dental conditions;

(€©)) the diagnosis or treatment of mental conditions, as
defined in regulation of the director, rendered during the year by
one or more physicians on other than an inpatient basis or, at their
direction, by their staffs of registered nurses, up to a yearly maxi—
mum benefit of $1,000;

(A) legend drugs requiring a physician®s prescription;

(5) services of a skilled nursing facility for not more
than 120 days in a calendar year if the servicer commence within 14
days following .a confinement of at least three consecutive days 1in a
hospital for the sane condition;

(6) home health agency services, as defined in regulations
of the director, up to a maximum of 180 visits in a calendar year if
the services commence within seven days following confinement 1in a
hospital or skilled nursing facility of at least three consecutive
days for the same condition, except that in the case of an individual
diagnosed by a physician as terminally i1ll with a prognosis of six
months or less to live, the home health agency services may commence
irrespective of whether the covered person was previously confined or,
if the covered person was confined, irrespective of the seven-day
period, and the yearly benefit for medical social services may not
exceed $200; in this paragraph, "medical social services" means
services rendered under the direction of a physician by a qualified
social worker holding a master"s degree from an accredited school of
social work, 1including assessment of the social, psychological and

family problems related to .br ;,arising, out...of _the .covered .person’s

CSHB 589(L&C) ? y o . w7
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illness and treatment, appropriate action and utilization of community
resources to assist in resolving the problems, and participation in
the development of treatment for the covered person;

(7) use of radium or other radioactive materials;

©)) outpatient chemotherapy for the removal of tumo
treatment of leukemia, including outpatient chemotherapy;

(9 oxygen;

(10) anesthetics;

(11) nondental prosthesis and maxillo-facial prosthesis used
to replace any anatomic structure lost during treatment for head and
neck tumors or additional appliances essential for the support of the
prosthesis;

(12) .rental of durable medical equipment that has no per—
sonal use in the absence of the condition for which it was prescribed;

(13) diagnostic x-rays and laboratory tests as defined 1in
regulations of the director;

(14) oral surgery for excision of partially or completely
unerupted 1impacted teeth or excision of a tooth root without the
extraction of the entire tooth;

(15) services of a licensed physical therapist rendered
under the direction of a physician;

(16) transportation by a local piofessional ambulance to the
nearest health care institution qualified to treat the illness or
injury;

(17) confinement in a facility <.-stablished primarily for the
treatment of alcoholism and licensed by the state, or in a part of a
hospital used primarily for this treatment, for a period of at least
45 days within any calendar year;

e (IB) .other services -that are. medically._necessary in ,the "e
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15

16

17

18

19

20

23
24

25

27

28

29

treatment or diagnosis of an illness or injury as may be designated or
approved by the director.

Sec. 21.55.120. DEDUCTIBLES AND COPAYMENTS. (a) A state plan
may require deductibles of $200 a person, $500 a person, or $750 a
person. The amount of the deductible may*not be greater when a ser-
vice 1is rendered on an outpatient basis than when that service 1is
offered on an inpatient basis. Expenses incurred during the last
three months of a calendar year and actually applied to an individ—
ual"s deductible for that year shall also be applied to that individu—
al"s deductible in the following calendar year. The $200 maximum, the
$500 maximum, and the $750 maximum may be adjusted yearly to corre—
spond with the change in the medical care component of the consumer
price index, as adjusted by the director. The base year for the
computation shall be the first full calendar year of operation of the
association.

(b) A statr plan shall require a maximum copayment of 20 percent
for charges for all types of health care in excess of the deductible
and 50 percent for services described in AS 21.55.110(3) in excess of
the deductible.

(c) The sum of the deductible and copayments required 1in any
calendar year under a plan may not exceed a maximum limit of $1,000
per covered individual or $2,000 per covered family. Covered expenses
incurred after the applicable maximum limit has been reached shall be
paid at the rate of 100 percent, except that expenses incurred for
treatment of mental and nervous conditions shall be paid at the rate
of 50 percent. The $1,000 and $2,000 maximums shall be adjusted
yearly to correspond with the change in the medical care component of
the consumer price index as adjusted by the director.

(d) In .this section, "consumer price .index" .means, the consumer.-,
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20

23
24
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27
28

29

price index for all urban consumers for the Anchorage Metropolitan
Area compiled by the Bureau of Labor Statistics, United States
Department of Labor.

Sec. 21.55.130. BENEFIT LIMITATIONS. () A state plan shall
limit benefits with respect to each pregnancy, other than a pregnancy
involving complications of pregnancy, to a maximum of $250. In this
subsection, "complications of pregnancy”™ means

(1) conditions requiring hospital stays, when the pregnancy
is not terminated, whose diagnoses are distinct from pregnancy but are
adversely affected by pregnancy or are caused by pregnancy, such as
acute nephritis, nephrosis, cardiac decompensation, missed abortion
and similar medical and surgical conditions of comparable severity,
but does not include false labor, occasional spotting, physician-
prescribed rest during the period of pregnancy, morning sickness,
hyperemesis gravidarum, pre-eclampsia and similar conditions associ—
ated with management of a difficult pregnancy not constituting a noso-
logically distinct complication of pregnancy; and

(2) nonelective caesarean section, ectopic pregnancy that
is terminated, and spontaneous termination of pregnancy, that occurs
during a period of gestation in which a viable birth is not possible.

(b) A state plan may limitlifetime benefits to a maximum of not
less than $1,000,000 per coveredindividual.

Sec. 21.55.1A0. PREEXISTING CONDITIONS. () A preexisting
condition exclusion 1in a state plan may not exclude coverage of a

preexisting condition unless

(@D the condition first manifested itself within the

of six months immediately before the effective date of coverage in a
manner that would cause a reasonably prudent person to seek diagnosis,

care, or treatment; - ymmman 2 . - . 4o o
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(2) medical advice or treatment was recommended or received
within the period of six months immediately before the effective date -
of coverage; or

(3) the condition 1is pregnancy existing on the effective
date of coverage.

(b A policy may not exclude coverage for a loss due to pr¢
existing conditions for a period greater than 12 months following the
effective date of coverage. An individual state plan 1issued as a
result of conversion from a group state plan shall credit the time
covered under the group state plan toward the exclusion for preexist—
ing conditions. An individual high risk plan issued as a result of
conversion from an individual standard risk plan shall credit the time

covered under the standard risk plan toward the exclusion for preex—

14
isting conditions.

15

Sec. 21.55.150. CARE AND SERVICES NOT COVERED. A state plan may

° not provide benefits for charges for the following:

17
(1) care for an injury or disease either

18
(A) arising out of and in the course of an employment

19
subject to a workers®™ compensation or similar lav? or where the

20
benefit 1i1s required to be provided under a workers®™ compensation

policy to a sole proprietor, business partner, or corporation

officer; or

23

(B) to the extent benefits are payable without regard

24

to fault under a coverage statutorily required to be contained in

25
a motor vehicle or other [liability insurance policy or equivalent

26 .
self-insurance;

27

(2) treatment for cosmetic purposes other than surgery for

28
the prompt repair of an accidental injury sustained while covered or

29
for. replacement of an anatomic structure removed .during, -treatment-of
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tumors;

€)) travel, other than transportation by local profes

ambulance to the nearest health care institution qualified to treat
the illness or injury;

(A) private room accommodations to the extent it 1is 1in
excess of the institution®s most common charge for a semiprivate room;

5) services or articles to the extent that the charge
exceeds the reasonable charge in the locality for the service;

(6) services or articles that are determined not to be
medically necessary, except for the fabrication or placement of the
prosthesis as specified in AS 21.55.110(11) and (2) of this section;

@) services or articles the provision of which 1is not
within the scope of the license or certificate of the institution or
individual rendering the services or articles;

®) services or articles furnished, paid for or reimbursed
directly by or under any law of a government, except as otherwise
provided 1in this chapter;

(@) services or articles for custodial care or designed
primarily to assist an individual in the activities of daily living;

(10) service charges that would not have been made 1if no
insurance existed or for which the covered individual 1is not legally
obligated to pay;

(1)) eyeglasses, contact lenses, or hearing aids or the
fitting of them;

(12) dental care not specifically covered by this chapter;
and

(13) services of a registered nurse who ordinarily resides
in the covered individual®s home, or who 1is a member of the covered
indivigua!'s family op-thg familx of. the cove(ed’ﬁndividual'sﬂnfpggfe.

5 - . ] .!/ V_y
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Sec. 21.55.160. COORDINATED COVERAGE. The minimum standard
benefits of a state plan nay be satisfied by catastrophic coverage
offered in conjunction with basic hospital or medical-surgical plans
on an expense incurred or service basis as approved by the director as
providing at least equivalent benefits.

Sec. 21.55.170. STATE PLAN PREMIUMS. (@) The association nay
not charge a rate for coverage 1issued by or through the association
that is excessive, inadequate, or unfairly discriminatory,

(b)The association shall use separate scales of premium rates
based on age for individual risks and group risks. The association
may charge a higher premium for a high risk plan than for a standard
risk plan.

(c) Notwithstanding (a) of this section, the schedule of premi—
ums Tfor coverage under each type of state plan listed in AS 21.55.100
shall be designed so that each typeof plan 1is self-supporting. The
premiums shall be based on generally accepted actuarial principles.

ARTICLE 3. ADMINISTRATION OF PLANS.

Sec. 21.55.200. SUBMISSION OF PLANS. A member of the associa—
tion may submit to the director for approval a policy of disability
insurance or medicare supplement that is being proposed to serve as a
state plan. The time and manner of the submission and approval shall
be prescribed by regulations of the director.

Sec. 21.55.210. SELECTION OF WRITING CARRIERS. The association
may select policies and contracts, or parts of them, submitted by a
member of the association, or by the association or others, to develop
specifications for bids from a member that wishes to be selected as a
writing carrier to administer a state plan. The selection of the
writing carrier shall be based upon criteria including the member®s

.- mroven ability to handle, large- group disabilitys insurance - casesj-.-
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efficient claim paying capacity, and the estimate of total charges for
administering the plan.

Sec. 21.55.220. DUTIES OF WRITING CARRIERS. (@) The writing
carrier shall perform the administrative and claims payment functions
required by this section. The writing carrier shall provide these
services for a period of three years, unless a request to terminate is
approved by the director. The director shall approve or deny a re—
quest to terminate within 90 days of its receipt. A failure to make a
final decision on a request to terminate within the specified period
shall be considered an approval. Si:: months before the expiration of
each three-year period, the association shall invite submissions of
policy forms from members of the association, 1including the writing
carrier. The association shall follow the provisions of AS 21.55.210
in selecting a writing carrier for the subsequent three-year period.

(b) The writing carrier shall provide to all eligible persons
enrolled in a state plan an individual policy or certificate, setting
out a statement of the insurance protection to which the person 1is
entitled, with whom claims are to be filed, and to whom benefits are
payable. The policy or certificate must indicate that coverage was
obtained through the association.

(c) The writing carrier shall submit to the association and the
director on a monthly basis a report on the operation of the state
plans. Specific information to be contained in the report shall be
determined by the association.

(d Claims shall be paid by the writing carrier and shall indi—
cate that the claim was paid under a state plan. A claim payment
shall 1include information specifying the procedure to be followed in
the event of a dispute over the amount of payment.

(e). The writing carrier .shall, .be reimbursed, from .the. state -plan
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premiums received for its direct and indirect expenses. Direct and
indirect expenses shall include a pro rata reimbursement for that j
portion of the writing carrier®s administrative, printing, claims $
administration, management and building overhead expenses that are
assignable to the maintenance and administration of the state plans.
The association shall approve cost accounting methods to substantiate
the writing carrier"s cost reports consistent with generally accepted
accounting principles. Direct and indirect expenses may not include
costs directly related to the original submission of policy forms
before selection as the writing carrier.

@) The writing carrier shall at all times when carrying out 1
duties under this chapter be considered an agent of the association
and the director.

Sec. 21.55.230. OPERATION OF THE PLAN. (@ Upon notification
as an eligible person or group under AS 21.55.320, a person or group
may enroll in a state plan by payment of the appropriate state plan
premium to the writing carrier.

(b) An employer that has in 1its employ one or more eligible
persons enrolled in a state plan may make all or a portion of a state
plan premium payment directly to the writing carrier.

(c) At least 85 percent of the state plan premiums paid to the
writing carrier shall be used to pay claims; not more than 15 percent
may be used for the payment of agent referral fees under this chapter
and for payment of the writing carrier"s direct and indirect expenses
under this chapter.

(d) Each contributing member of the association shall share the
losses due to claims expenses of the state plans for plans 1issued or
approved for 1issuance by the association, and shall share in the
operating and administrative expenses .incurred, or estimated-"to -be-
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incurred by the association incident to che conduct of its affairs.
Claims expenses of the state plan that exceed the premium payments
allocated to the payment of benefits shall be the liability of the
contributing members. Contributing members shall share in the claims
expense of the state plans and operating and administrative expenses
of the association in an amount equal to the ratio of the contributing
member®s total disability insurance premium, vreceived from or on
behalf of state residents, as divided by the total disability insur—
ance premium received by all contributing members from or on behalf of
state residents, as determined by the director.

(e) The association shall make an annual determination of eac
contributing member*s liability, 1if any, and may make an annual fiscal
year end assessment if necessary. The association may also, subject
to the approval of the director, provide for interim assessments
against the contributing members as may be necessary to assure the
financial "capability of the association in meeting the 1incurred or
estimated claims expenses of the state plans and operating and admin—
istrative expenses of the association until the association™s next
annual fiscal year end assessment. Payment of an assessment 1is due
within 30 days of receipt by a contributing member of a written notice
of a fiscal year end or interim assessment. Failure by a contributing
member to tender to the association the assessment within 30 days
shall be grounds for termination of the contributing member®s member —
ship. A contributing member that ceases to do disability insurance
business in the state remains Jliable for assessments through the
calendar year during which the disability 1insurance business ceased.
The association may decline to levy an assessment against a contribut—
ing member if the assessment would not exceed $10.

(f) Net gains, 1if any, from the .operation..of the .state eflans
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shall be held at interest and used by the association to offset future

2 losses due to claims expenses of a state plan or allocated to reduce
° state plan premiums.

! ARTICLE 4. ENROLLMENT IN THE STATE DISABILITY INSURANCE PLAN.

° Sec. 21.55.300. ELIGIBILITY FOR STATE DISABILITY INSURANCE. (€))
6 Subject to AS 21.36.190, a state resident or a group of from 3 to 25
’ state residents 1is eligible to enroll in a state plan described 1in
8 AS 21.55.100.

° (b) Additional eligibility requirements may not be 1imposed by
0 the director, the association, or a writing carrier.

= Sec. 21.55.310. ENROLLMENT BY AN ELIGIBLE PERSON OR GROUP. (€))
L A person or group may enroll in a state plan by submission of a cer—
" tificate of eligibility to the writing carrier. The certificate must
M include the following:

* (1) name, address, age, and length of time at residence of
e the applicant;

Y (2) name, address, and age of spouse and children if any,
* if they are to be insured; and

w (3) a designation of the plan desired, including deductible
2 option chosen.

4 (b) A person may not be covered by more than one policy und
2

this chapter at any one time. Upon ceasing to be a resident of the

23
state a person is not eligible to \urchase or renew coverage under a

24

state plan.

25

Sec. 21.55.320. WRITING CARRIER"S RESPONSE. Within 30 days of

26

receiving the certificate described 1in AS 21.55.310, the irriting

27
carrier shall either reject the application for failing to comply with

28

therequirements of AS 21.55.300 and 21.55.310 or forward the eligible

29
person a. notice of acceptance and “billing .information... -Insurance Iis;-*
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effective immediately upon receipt of the first month"s premium, and
is retroactive to the date of the application, 1if the applicant other—
wise complies with the requirements of this chapter.

Sec. 21.55.340. SOLICITATION OF ELIGIBLE PERSONS. (@) The
association, under a plan approved by the director, shall disseminate
appropriate information to the residents of the state regarding the
existence of the state plans and the means of enrollment. Means of
communication may 1include use of the press, radio, and television, as
well as publication in appropriate state offices and publications.

(b) The association shall devise and implement means of main—
taining public awareness of the provisions of this chapter and shall
administer this chapter in a manner that facilitates public participa—
tion in the sta.te plans.

14

(c) The writing carrier shall pay an agent®"s referral fee of $50

15

to each insurance agent who refers an applicant to a state plan, if

16

the application 1is accepted. Selling or marketing of qualified state

17

plans is not limited to the writing carrier or its agents. The refer—

18
ral fees shall be paid by the writing carrier from money received as

19
premiums for a state plan.

(€)) An insurer that rejects or applies underwriting restriction

M

to an applicant for disability insurance in the state shall notify the

applicant of the existence of the state plans, the requirements for

23

being accepted, and the procedure for applying.

24

ARTICLE 5. GENERAL PROVISIONS.

25

Sec. 21.55.400. DUTIES OF DIRECTOR. The director may

26
(1) formulate general policies to advance the purposes of

27

this chapter;

28
2 supervise the creation of the State Comprehensive

29
Disability Insurance Association;
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(3) approve the selection of the writing carrier by the
association and approve the association®s contract with the writing
carrier including the coverages and premiums to be charged;

(4) appoint advisory committees;

(5) conduct periodic audits to assure the general accuracy
of the financial data submitted by the writing carrier and the asso—
ciation ;

(6) contract with the federal government or anotnei ;nit of
government to ensure coordination of the state plans with other gov-—
ernmental assistance programs;

(7) undertake directly or through contracts with other
persons studies or demonstration programs to develop awareness of the
benefits of this chapter;

(8) contract with insurers and others for administrative
services; and

(99 adopt regulations necessary to administer this chapter.

Sec. 21.55.500. DEFINITIONS. In this chapter

(1) Tassociation”™ means the Comprehensive Disability Insur—
ance Association created in AS 21.55.010;

(2) "state plan™ means a policy of insurance offered by the
association through a writing carrier;

(3 "writing carrier” means the insurer or insurers select—
ed by the association and approved by the director to administer a

state plan.
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Testimony to the Hawaili House of Representatives Committee on
Health and Committee on Consumer Protection and Commerce, Octoer
.22, 1985.

My name 1is William K. Scheuber. I am President of Medical
Underwriters of California, a management company owned by the
Alameda-Contra Costa Medical Association. Medical Underwriters
operates Medical Insurance Exchange of California which provides
professional liability insurance to about 740 medical doctors in
Hawaiil, and to more than 3400 doctors in Alaska, ldaho, Nevada
and California.

I understand that you would like to hear from us our views of the
professional liability situation as it now confronts insurers and
the doctors they insure. | presume that you would also like some
suggestions as to what you might consider doing about it here In-
Hawaii .

In the past 15 months MIEC has increased the number of doctors it
insures in Hawaili by 400, a growth of 135%. Such growth 1is
unusual 1in the 1insurance industry, but we take no credit for
salesmanship because MIEC has no salesmen. The growth occurred
because almost nobody else has been offering Professional
Liability insurance in Hawaii for more than a year. Nobody else
is offering 1t because it 1is the judgement of insurance
professionals that it is impossible to make a profit on medical
malpractice insurance, and worse that i1t is a virtual certainty
that such 1insurance will result in losses of massive size.
Hawai1 1is not alone with this reputation. Private companies
along with special funds set-up by state legislatures have
abandoned Professional Liability, or gone broke, in almost every
state i1n the Union in the past ten years. Two of the 42
companies newly formed by doctors in 1975 and since have gone
broke after less than ten years of existence; at least three are
in my opinion presently insolvent, and at least a dozen more are

in a condition 1 would not want our company to be in. ]



(Exhibit 1) (Exhibit I1)

Until the 1975 ™malpractice crisis,” insurance companies had
never separated professional liability from other kinds of
losses. After the first five years -of keeping separate
statistics, Best"s, the insurance rating service, (not known for

colorful writing), reported 1in January of 1980: "Medical
Malpractice, now iIn 1ts sixth year as an individual line, has
demonstrated i1ts ability to stun the underwriter... Since Tfive
years ago, experience has deteriorated drastically... it shows

an underwriting loss of $960 million and a combined loss ratio of
116%."

In another five years - this year - 1t was even worse. This
January, (Exhibit 111), Best®"s reported underwriting losses for—
med zal malpractice alone, of $3.4 billion for the previous five
years, an average combined loss rati of 147%. (Combined Loss
Ratio 1s all losses and loss cos™,:: .r.rurred divided by premiums
earned.) It estimated loss for the 1984 year alone at $1.1
billion. Best"s six month report from January 1, 1985 to June,
1985 increased the combined loss ratio to 169%. The numbers tell
the story, and they are mournful numbers.

This 1s what i1s happening now, this year. But the past gives us
no comfort, either, because it tells us that the present will
only get worse. The company which for twenty-five years covered
the New York State sponsored doctors®™ program withdrew from the
program in 1974, eleven years ago. It never received more than
40 million in annual premiums, and in the 25 years of its
coverage, its total premium was $225 million. Its losses when it
quit, eleven years ago, were under $100 million. In the next ten
years, to the present, the carrier has paid more than 355 million
in claims and claims expenses. In 1984 alone, 1its tenth year
after it stopped insuring, it paid out $30 million. It still has
1300 known claims to dispose of. It still receives new claims at
he rate of 200 each year.



This time it is the reinsurers who are suddenly alarmed. The
past ten yean-, have identified Professional Liability as the
worst loser iIn the whole property-casualty 1insurance industry
which, in America, 1is itself a big loser. The uniquely American
Liability Industry Is now receiving frantic attention from the
re’nsurance industry, world wide. They are raising American
rates by shocking percentages or, when coverage expires, refusing
to renew 1t on any terms, They are behaving in 1985 just as the
primary insurers did in 1975.

Some grand old names in the dignified world of reinsurance are
seeking mid-term to pull out of contracts they are already
committed to. This 1s unprecedented behavior.

Mr. Peter Miller, Chairman of Lloyds of London, spent a large
part of this summer traveling among the insurance centers of the
United States, stating (Exhibit IV) (Exhibit IVa), on behalf of
LloyJs of London, the thesis that .asualty risks in the United
States -- he didn"t mention any other countries - have become
uninsurable. Only the most optimistic he says, will continue to
insure them and only with huge rate increases. He"s not the only
one talking like this.

The following are representative quotes from "Business Insurance"
(Exhibit V), a trade publication, which covered last month"s

meeting of worldwide reinsurers, among them the largest American
Reinsurers. The meeting was held, appropriately, 1in Monte Carlo.

"No one wants North American casualty business. Even the
reinsurers with the capacity to write U.S. risks are refusing,
because oc large losses and their assessment that it is
impossible to properly price U.S. casualty insurance."

"They are saying that the tort system - and the courts - iIn the
United States make casualty business uninsurable. They say they

have no ability to ascertain what losses will be."



N "The reaction i1s the same iIn the Far East."”

Reinsurance rates could jump as much as 500Z to 1000Z for the
most risky Jlong-tail casualty business.”" Risky long-tail
casualty buiness 1is exactly what Medical Malpractice Insurance
is. (Exhibit VI).

You may reasonably ask: Well, if it"s so bad, what"s MIEC doing
here? We came to Hawaii for the same reason we came into
existence in 1975: Dbecause no company would insure our doctors.
A little less acutely, the same thing happened in Hawaii. The
doctors needed us because most sensible doctors didn"t want to
practice medicine without 1insurance coverage, so they had to
create their own 1insurance company. We will continue to be an
insurance company owned by its policyholders as long as the
policyholders are willing to pay whatever premiums are necessary
for us to survive and prosper and to serve them. The doctors in
turn of course will include those premiums in their costs as long
as patients and the legislators who fund government programs are
willing to pay them. Either the premium rates will go up to pay
the losses or losses will diminish to the point where our owners
can lower the premiums. Doctors will certainly lower the
premiums 1f 1t becomes possible to do so. They don"t want to
make money from each other as owners of an insurance company.
They do want an insurance company that can and will continuously
provide reliable and equitable protection.

We have some suggestions on how to begin to lower those premium
rates, rather than just letting the crisis ride. As a
doctor-owned company, .we"ve done something the commercial
insurance industry never did. Out of the tremendous motivation
which 1is prevalent among doctors to avoid damage and lawsuits,
we"ve taken vigorous action in Jloss prevention, claims
administration, and underwriting, 1In an organized program



designed to reduce injuries and losses. With the help of doctors
and legislators, we"ve explained and defended the reforms which
were enacted in 1975 by the California Legislature at the urgent
request of the public and the medical profession.

Ten years after their enactment the four most important of the
California reforms have been found constitutional. The reforms
are the best that any State in the nation has enacted, and their
effect i1s just beginning. They place n limit on awards for pain
and suffering, place limits on the percentage of the award which
the plaintiff*s lawyer can charge as a fee, permit the jury to
know what other resources were available to the patient for the
payment of losses, so he is not paid twice for the same loss, and
permit the use of periodic payments to assure that the money will
be used for the patient®s needs and for the purpose intended. We
believe that these reforms (Exhibit VII) are the best hope of
diminishing losses in California in the next five to ten years,
and we respectfully suggest that the Hawaii Legislature as the
Legislatures of other states are doing, consider the California
reforms as a start toward a long term solution.

As i1t always has, the Plaintiff"s bar everywhere 1is exercising
iIts creativity in developing new grounds for litigation.
Plaintiffs lawyers are now diligently expanding in the courts
their pleas for punitive damages, their allegations of "Bad
Faith” on the part of the insurance carrier against the insured
Iin the administration of claims, and worst of all, expanding the
extremely profitable abuse of the 'Deep Pocket" doctrine, which
says that a defendant who is only 1% responsible for an injury
must pay the entire loss if the other defendants are not able,to
pay. It will be obvious from our Exhibits (XXI through XXVII)
that the motivation for these maneuvers has nothing to do with
justice,, but has a lot to do with the winning of huge legal fees,
based on a percentage of the award. This has proved outrageously



responsibility for difficult and dangerous medical
situations with potential for massive and long-term
damage, experience the biggest lawsuits and the biggest
losses. In New York State and everywhere else, it 1is
the Professors of neurosurgery in the medical schools
who have multiple law suits against them, with
multimillion dollars at risk. They are certainly not
incompetent, but their services are difficult and
complex. Any bad result highly-skilled doctors are
involved in is viewed as a potential jack-pot by the
plaintiff*s bar.

80% of all losses incurred in the forty years between
1935 and 1975 were incurred in the five years betweeni
1970 and 1975. The frequency continues to increase at
the same rate. Without much doubt, this is because
modern medicine is becoming more difficult and complex,
and because public expectations are high.

It isn"t our "legal system"™ which is bad. It"s the
exploiters of the legal system who are bad. A lack of
public vigilance and protest over many years has
permitted them to arrange everything to suit
themselves. The defense attorneys take some of the
blame, and say of their plaintiff colleagues: "For too
long the Association of Trial Lawyers has monopolized
the attention of Appellate Court Judges.”" They need to
be limited, and watched. What most needs to be watched
and limited is the profitable contingency fee, which #As
the great motivator for chicanery and injustice. It
motivates some plaintiff attorneys to exploit damage by
creating liability where it does not exist. Combined
= with the twin threats of punitive damages against the



defendant and bad faith against the carrier,
contingency percentages can and do make the plaintiffs
attorney aspire to become an instant millionaire. This
motivates a depressing number to engage 1In the
equivalent of legal extortion, and blackmail.

One organization of defense counsel (California Defense
Council) 1is embarrassed and frightened by the
activities of their plaintiff colleagues, and is trying
to prevent the Golden Goose from being killed: "As we
have travelled around the country drumming up support
for California Defense Council, we are impressed by...
an almost universally shared preception that unless
something radical is done, the system as we know 1t is
not long for this world."

Plaintiffs attorneys are too often overpaid for Vir
work, since lawyers are usually the only ones pern ced
to judge 1ts value. We know of a case in which t.e
plaintiffs attorney was paid, with a judge®s approval,
a fee of $640,000 for arranging a settlement in the
case of a child who was paralyzed at birth and was 18
months old at the time of settlement. Without going to
court or arguing a case, the plaintiff*s lawyers fee
amounted to $35,500 a month for the 18 months which
elapsed between the injury and the settlement, more
than $1,000 a day including Saturdays, Sundays and
Holidays. Because the premium out of which this fee
was paid ultimately comes from sick people who pay
doctors fees, one medical society asked the judge on
what basis he approved $640,000. The judge made no
analysis of the time spent or services rendered, and
replied only that this fee was not unusual.



In another settlement, an agreement was reached to pay
the injured patient $16,000 per month for life. The
patient®s age gave him a life-expectancy of 20 years.
His attorney also will receive, as his fee, $16,000 per
month, for the rest of his life. The attorney,
however, has a life-expectancy of 30 years.

We think the system can be a good and fair one, but it needs
examination, modification, and public vigilance over the
activities of the insurance industry, the lawyers, and the
courts, as well as over the medical profession.

The officers and executives of MIEC will consider it a privilege
to provide this committee and the Hawaii Legislature with any
further information, research experience or counsel we may
possess 1In our specialized field which may assist iIn improving
the situation in Hawaii, as we have done in other parts of the

country.

BS/Imm/COR7
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Best’s Comparison of Professional
Liability Carriers

MIEC Receives “A” Rating

The 1984 Be:>"s Key Rating Guide has been
published and distributed. For the first time,
many of the physician-owned carriers formed in
the mid-to-late '70 s have been assigned a rating
by Best's. The guide compares significant pre-
mium, surplus and loss reserve figures and ratios

of 23 Physician-owned carriers and three com-

mercial carriers showing 1983 year-end results.
Some are compared to 1982 figures.-

~The following are highlights of this compari-
sion;

+ Eighteen doctor owned companies were eligi-
ble for a Best's rating this year. Only seven, In-
"A" (Excel-

cluding MIEC, received a rating of
lent). Three received "B +" or "B" (Very Good)

and the other eight received “Deferred” or "Omit-

ted" ratings. This is hardly a resounding vote of
confidence in the financial or managerial
strengths of doctor-owned insurance companies
by the insurance industry’s premier financial
rating service.

« Premium to surplus ratios, an important in-

dicator of an insurance company's financial
strength and margin of safety, deteriorated at 14
(61 %) of the 23 companies. Given the long-term,

cumulative and unpredictable, although general-

ly negative trend of medical malpractice loss
development, this is a distuibing fact. Premium
to surplus ratios greater than 2:1 were reported

by eight (35%) of the 23 companies in 1983, com-
pared (to five (22%) in 1982. The average pre-

mium to surplus ratio of all 23 compan'es was
1.53:1. MIEC's premium to surplus ratio was a
conservative 0.45:1.

« Total net written premiums of the 23 com
panies were $600 million, up less than 1% from
1982.

« Loss reserves continue to grow rapidly as
might be expected in this line of business. The
ratio of loss reserves to surplus provides another

indication of the safety margin available lo pol-

icyholders. The average ratio of loss reserves to
policyholder surplus of the 23 companies was
6.86:1 and ranged as high as 25:1 at one of the

NOVEMBER 1984

carriers. At a25:1 loss reserves to surplus ratio, a
4% underestimation of loss costs on pending
claims would wipe out the surplus of the com-
pany, threatening its continued existence. MIEC's
loss reserve to surplus ratio was 1.91:1.
« Severt of the companies (30%) reported loss
reserve to surplus ratios of more than 5:1, up
from six; (26%) in 1982. Only six of the com-
panies reported improvements in the loss reserve
to surplus ratios compared to 1982. MIEC was
one of those six.
« The number of policyholders insured by the 23
surveyed companies declined from almost
110,000 in 1982 to just over 101,000 in <1983.
This reflects the inc/easing competition from
commercial carriers which has been a growing
concern for several years. jt also reflects the
disappearance of the Florida company, currently
jn rehabilitation .by the insurance department of
the State of FlovidaTand California's PSIE which
wasabsorbed bv a commercial carrier earlier this

» Average surplus per policyholder for the 23
companies increased to $3,856 from $3,358 in
1982, bu'.some companies have less than $1.000
surplus per policyholder. MIEC's surplus per
policyholder was $8,969. S
« Nifle of the companies suffered overall reduc-
tions in policyholders' surplus hetween 1982 and
1983. MIEC recorded a 26% gain in surplus be-
tween 1982 and 1983.
MIEC received an "A" rating which was accom-
panied by the following comment from Best's:
"Eiased on our current analysis of the ex-
change's financial position and operating per-
formance. we assign a Best's rating of A" (Ex-
cellent). After careful review of your financial
statement, we are pleased to be able to assigna
Best's rating of 'A." This reflects successful
operating results over the past five years and
conservative liquidity and leverage positions."

Copies of this comparison ofprofessional licbility
carriers isavailableat A CCMA headquarters.
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Mutual Insurance Company,v =
Juttin N.Tlcrnty

President & Chief Executive Officer

333 Market Street

San Francisco. CA 94105 June 14, 1985
(415)777-4200 i
(800) 552--1051 '

Hr. Donald J. Fager
President
Board of Trustees
Physician Insurers Association of America
Two Princess Road
Lawrenceville, NJ 08648
|
Dear Don:

Thank you and the other members of the Board, including Jim
Todd, for your understanding of my concerns and your willingness
to let me attend the meeting of the Board of Trustees on Monday,
June 24, at the O"Hare Hilton%_ y

As background for the meeting, 1 thought it best to amplify
my few comments at the Annual Meeting 1n Atlanta.

All of the members of the Board should have received a copy
of a letter addressed to me by Al Yamashiro, NORCAL"s Vice President
and CFO, dated May 9 which contained the financial results and under—
writing experience for thirty of the PIAA member companies. The
data for the other companies was not available at the time of the
compilation.

My concerns can be grouped in four areas:

A.  The Financial Stability and Security of Doctor Owned Companies
Is Critically Impaired.

1. Twenty-eight of thirty companies have reported 1984 under—
writing losses.

2. Twelve of the twenty-eight companies with 1984 underwriting
losses had insufficient Investment income to overcome the
underwriting loss.

3. Seven companies have discounted their loss reserve, further
diminishing the ability of each of these companies to have
sufficient funds to pay their ultimate losses. (.

ir

4. Twenty-eight of the thirty companies have accumulated $1.3
billion in underwriting losses which in turn will be further
impacted by adverse development of the reported $3.2 billion
of losses outstanding and not paid.
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Losses,

By BRUCE KEPPEL,
Times Siajj Writer
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Changing market creates

new role for brokers: Miller

By LINDAJ. COLLINS

SEA ISLAND, Ga.—The
tightening property/casualty
insurance market is creating
new responsibilities for insur-
ance brokers, uys Lloyd's of
London Chairman Peter
North Miller.

"There is more to placing in-
surance than just driving the
hardest bargain possible for
one's client. The broker has a
responsibility to his client to
eee that the insurance industry
continues to exist," Mr. Miller
told the National Assn. of In-
surance Broken’annual meet-
ing.

Broken in recent years have
too frequently tried to place
business at any rate due to fear
of competition and loss of busi-
ness, said Mr. Miller, former
chairman of Lloyd's broker
Thomas R. Miller St Son (In-
surance) Ltd. He said that bro-

ken should
realize and
stress to
others that
broken, un-
derwriters
and clients
all need to
take a long-
term view
of the In-
Mr. Miller dustry,
rather than
focusing on short-term gains.

"We, the broken, have a Job
to do as intermediaries when
one of the parties with which
we must negotiate is in one of
three positions: either no
longer there, because he has
gone out of business or been
sacked because of losses; oren-
feebled and unable to give us
the insuranre answen which
our clients require; or de-
manding prices and policy
forms which make our clients
shudder.”

Turning to capacity prob-
lems created by the tightening
market, Mr. Miller noted that
Lloyd’s capacity, expressed in
terms of the British pound, has
increased by 29% in 1985 over
1984.

The current U.S. legal climate
and current liability policies writ-
ten on occurrence forms are the
major factors deterring Lloyd's un-
derwriters from accepting certain
types of U.S. li-
ability risks,

Mr. Miller ex-

| ]
plained.
"We begin to
feel in England

that it is not

possible to in-

sure liabilities

in the United

Slates, because the legal system is
»0 heavily weighted against insur-
ers,” he said.

“We insurers have little faith
that we shall receive justice at the
hands of the American legal sys-
tem,"” he added. n

"However, over 60% of
Lloyd's income Is receivable in
United Stales dollars, which
have been steadily strengthen-
ing against the pound ster-
ling...The effective rate for
1984 for premium income limit
purposes was $1.45 equaled 1
pound, and that for 1985 is
$1.16 equals 1 pound—being
the exchange rate in each case
at the first of January."”

Taking this into considera-
tion. Mr. Miller said: “One is
left with a figure of true in-
crease (in capacity at Lloyd's)
in 1985 of perhaps 15%.

"The crisis of capacity, ao
much talked about, if not at
1Joyd's,"” he stated.

However, Mr. Miller said
that the projected shortfall in
U.S. property/casualty insur-
ance capacity, which the In-
surance Services Office has es-
timated may reach more than
$62 billion by 1987, will con-
tinue to plague insurance
buyers. "There is little or
nothing that Lloyd’s can, or
indeed should, do to try to cre-
ate all the new capacity ap-
parently needed" in the U.S.
marketplace.

“Our underwriters must—
and I am sure will—remember
they are actually in business to
make a profit, and at last they
have a chance of making an
underwriting profit is well as
a profit on investment in-
come.” Mr. Miller said.

J
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Reinsurance crunch real, experts agree

By LINDAJ. COLLINS

HONOLULU—The reinsurance
crisis is real and will continue to
plague the insurance industry at
least through 1986, a panel of insur-
ance executives predicts.

As part of a discussion of "The
Marketplace of Tomorrow" at the
Independent Insurance Agents of
America's annual convention ear-
lier this month, a panel con ‘osed
of an insurer, a reinsurance inter-
mediary, an agent and a broker
also predicted that

« Facultative reinsurance ca-
pacity will decrease very-rapidly
during 1986.

e Underwriters at Lloyd's of
London will insist on the use of the
new claims-made policy hy U5. in-
surers seeking reinsuran ce.

e The Insurance in.lustry will
remain cyclical in nature, although
the swings of the cycle may moder-
ate due to better data collection
methods and the continued exodus
of insurance companies and inde-
pendent agents from the market-
place.

In addressing the current rein-
surance crisis in the United States,
James J. Meen-
aghan, president f. 5
and chief execu-
tive officer of
the reinsurance
broker John F.
Sullivan Co. in
Seattle, said Ihat
reinsurers' un-
derwriting losses
have been more
severe than
those experi-
enced by direct insurers over the
past five or six years.

“They've suffered worse under-
writing ratios and they've suffered
much bigger drops in surplus, or fi-
nancial capacity, than have the do-
mestic companies in the U.S.,” Mr.
Mcenaghan explained. He added
that the Ii)|§é %perieni_e q_f rein-

Mr. M*«naghan

of London, lead underwriters' un-
ammous mes-
sage svas TTT
memDers
Lloyd's syndi
talcs have no in-
terest in writing
U.S. business be-
cause of Che
Trinicrprpiauufr
of insurance
contracts and
targe awara*
*made oy U.S.
courts, Mr. Budd uid.

Mr.Budd

Facultative reinsurance, In par-
ticular, is disappearing very rap-
idly, he added.

“The feelinp. nartlcularlv in the
foreign markets thatdon’t Uvc day-
io-day with our legal system, is that
the American legal system is totally
out ol control as respects the wav in

terpreted,” Mr. Budd explained.
ihey feel they have absorbed
the wont of that economically, and
"I think they have the factaand fig
\ires toprove it"

These factors are spurring for-'

eign reinsurers to issue a cry for
widespread use by U.S. insurers of
the Insurance Services O ffice's
controversial new commercial gen-
eral liability claims-made policy,
which isscheduled for introduction
InJanuary.

Mr. Meenaghan said that rein-
surers. particularly at Lloyd's of
London, are insisting on—rather
than simply encouraging—the use’
ot the claims-made lorm.

UL think that some ot the major
financial entities In the world.. -are
mhell-shocked by the proliferation

of claims they have received for as-
bestosis, and on and on," Mr. Men*
naghrn said.

"They're absolutely insisting on a
change™ to the claims-made form if

.they are to continue to provide re-

insurance coverage to the U.S.
marketplace.”

The claims-made policy is
needed in the industry, Mr. Budd
said, because insurance companies
have lo somehow contain the over-
all limit on what they are insuring.
He added that there abo isa defi-

CoflLbmed on next pope
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Merrett Syndicates Limited
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As we are all only too well aware, w$ have just come off
a most interesting renewal season £or“Treaty Reinsurance.

It 1s apparent that we have an opportunity at this time

and essential that we reappraise our premium position on
Treaty business. In any event, as you know, we have not
"been particularly”interested in writing new business
recently™ | thought 1t would be a good idea, therefore~

to put our own position in writing so that you can
appreciate the fact that, for the foreseeable future, we
will nrt- \rtcrescied In writing any new Treaty Reinsurance
either property or casualty® As you are aware from this"
most current renewal season, our prime responsibility is to
existing clients. We will not be likely to change this

"attitude for some time.

I am letting you have this information in writing so you
may make other arrangements for any new business you may
be brTBETngTnto"the market in the immediate future.

With kind regards,

ROBIN A.G. JACKSON



CALIFORNIA "TORT REFORM"™ STATUTES
UPHELL® BY SUPREME COURT IN 1984-85

l. Periodic payment of future damages exceeding $50,000

iLIT". Changes to the" collateral source rule

I11. Limitation on contingent fees

V. Limitaf on recovery for non-economicdamages



63§332 Recovery of Noneconomic Losses—
act a|n f 2 he

A S
onomP ?OSStGS t%Com ensate ?Or aln, Su?(erlng

R R il Sl

In no acI|o shall the amount of la
tﬂéu'i%rr]]e oo &33568 gxﬁfg R0 handr i

i i For' the purposes of this section: "
lic

Health rowder sany erson
ed or C@r% i? (ﬁur%@w n]:hw ion ;gcom
encin

ofes 0de, or I| ens rsuan
?o at |c n|t| t|veA ort h|ro ct|c

? C Oﬁ a/\gt% %ecé% rsu% of lVa oﬁr (H‘
|s ensar or heaI aC| Ecens [I)rl]JIrC ua?gal
L Lt g
br}%w ks ega} representa IVeS o? %\é[) hcare
i st g
rmt e ren erln smna Sen| es WhIC
or 0mISSIon 1S EP xmaecauae %erso
|n ury or Wrong eath, provided that \/\Z]U(gh
§ﬁrw es are W|t In“the ccr)%ewﬁ
e provider Is Jicense
? resAZrlctmn ||”ﬂ osea{S
hospit
operative ece

SEVICES or
ICN are not WI

|cen3éw7% agen%

RefrCal Fnu PI & Pr,**Dentiiu," Hosp itals." "Phyjieana
and Olher Medical Personnel”

1976 Notr. See Note at Code of Civil Procedure J364.

J-1KITAT/0fO0



Customers
iR m oft

e U coata Mt.M for u afflcn ap-
oiatovei with Dr. Ceurad Aader-
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Conrad Anttoraon

Anderson’s $10,000
Tmalpractlce
ﬁ,remlum Insures. v
im up to $1 million
per [awsuit and a
maximum of
million each year.

@

Shatter Holaf n Meta Stmt pa)
»6 * week for m room with a belli,
+75 without. Their rata may go up.
“Somewhere along the Hoe yoa
bare to pas* on lhe costa." aayi hotel
co-owner Dare Doveia. who two
1 weeki ago learned his premium —
If he doeso’l change Insurer* — will
ecoat MI.tM Lha year. In »H kk
Woorrtr-casweltT-tlibllity Irnur-
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Business insurance rates skyrocket;

may

Thesearsm areawon* for Boh
OoAoca. He baa to fM h t, and
orotw\\ly more erperoire, insurance
for La Gab Modem, ooe U
Hayward'a eldest drlaklag
\WiahmeoU.

Insurance agent Ed Boeae begaa
calling Snaerera tba day Oddoo*
learned lha policy ov bli Mala
Street bar aroald not be renewed.

¢There™ abiolotely nothing
wrong with Ma (Oddona’ iS/ boolnew,
uyi Bocae, a partner with Farrell,
Boere and Whited loaaraac* brokers
bi San Francisco.

"[l'a a problem wtth tha Inasr-
ance Isdastry as awhole. .. and tb*
little bnsloenes like Bob's are
merely the victims, not Utecta t*

Acroaa the natkn au lind* id
boalneaae* are facing insurance pr*-
mlum Increase* ranging ftom 21
percent to more than 1,006 percent.
Others, toch aa Oddooe'a, are being
dropped by Inaaran u  unprofitable
clients.

Hardest bit oeeen la ba ban, tt-
r»f etorn*. restaurant* rental
agencies sod day cars ceoten —
businesses that hare experienced In-
created Insuraoce claims during re-
cent years. But municipalities and
professional!, Incladlog doctors, ac-
cosntanla and lawyers, face sky*
rocketing Insurance bilk buceaue of
generous coot awards.

Industry analysts attribute tha to-
creasea lo Inaurance companies’ bta
anderwrltlag lomw to [11] and
1916.

During tba "pramlpsn price
wars* of tha lata U7Ca tosuraac*
companies ralaed rile* la a fierce
competition for batioeas, hoping to
Invest Incoming mooleaat |1 and 21
percent Interest rates.

"Inanrera wwru srilttMg to writa
almost say ttsk at ray price," Mg*
George A Porter, president of tb*
Indepeodaat Insurance Agaota and
Brokera of California.

Bat interest rata* — rod tb* to-
sarance Industry™ profit margins —
began dropping at abort the asms
time the nation's court* beam
proving bag* casualty and llawUly
awards.

Last year the Industry reportad
111 billion to kwsea. Seven(cm to-
aarance corpanlea went broke.

"I've bees la the buslnea t 5 year*
und 1 haven't teen anything llka
this" Myi Boeaa, who apeclallrea to
hotel and apartment bulldlag

ultimately foot bDbill

Betpiag naira ap tb* laauraaca
industry's leans through Increased
premie™ are many East Bay
oaaineaaear

a Insurance easts at Dt (Aults
Pontiac CMC k Prewseto “wwnt ux
W percent tkk year" say* general
aslea manager Ron Freilsa, whodo
dined toprovide figure* Acommon
premium Increase for lute dualer-
ahlpa U from 15,666 to 116,666, lavs
a spokesman for tba Norther* Cali-
fornia _ Motor Car Daslart
AnoctiOc*.

- Alameda Comkfe mudkal awi-
prsctku toaaraare premiums le-
crtaaad tbk year from tl.( minim
to 5X2 mlllkat Highland Hospital
bad to Inertia* Its total corerap
from 126 million to IIM million.

« Owners of Armnto’aTime Out. a
neighborhood bar o* Misaks Boule-
vard la Hayward, rrtuctooUy paid a
saw premium of 12,666, sp from
11<66. “You bar* ta bare
la*arane*“ atyv ca tissaa Derk
Blihop.

QQld-cara 'prrrhfars atatrwhk
art being farced out of business by
Ib* sige tocrenae to ratoa. to Somlo-
aru Alameda Coamty, tosurane*

bar* shot daw* flra
MatOC,

Th* date’s wi*)ar hasna cam to-
k BMP Market Serricoa <f
Shermas Oaks. Last year a homo-
care operator licensed for 12 chil-
dren would bare paid BMP 2276 for
+1 million to U;ixllly coverage and
473606 to accident, ear acctdeto

asd personal property coverage.

Tbk ynur BMF U ckargtog 51.16*
for only 5266,606 liability sad the
remaining 575,696 coverage.

Other touurera art refusing to
handle child-care policies following
highly publicised allegations and
oonrlcUoaa Inrohrtog child abunc at
day-care homes to Nortbara and
Southern California.

The state Scnata Mislay ap-
proved aa emergency m essrs re-
quiring Insuragée companies to )(tho
AR REI e B AP TRoR i
to lim ABonbly.

Insurance costa for California
Ehyiician* hare eased somewhat |

nee the stale Legiaiatw-a to 1171
Imposed  restrictlona o* nodical
dclpractice anil*

Anderson** 116,666 malpractice

remium Insures him np lo 51 mil-

ion per lawsuit and a maximum 0
U milUoa each roar.

Bob Oddoo#

Property-casualty Insurance

Pwyouta from ctotma * .ho 6u pioBhatosaua ¢

N0
5ok

to boon* of M as

iseo n w w K ii’
mto*

Twm Onto h*w towsa

-Higk rkk- apedalkta madh au*b-
stotiiclaaa, aeurouurgeouu and or-
thopedic surgeons are paying
123.666 to 524,660 for the same cov-
erage. to New York lhat cueertgu
would coat $166,166, says Aaderson,
a director sriC the Medical law
anca Elchange, which adft) mil-
practic* policies la Nortkera
California, Nevada, Mahu, Alaska
and Hawaii .

o|‘o

15 toMure cf drdtoi
6
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Aba oantiihvvtk% la tha rtaa hi
Inaurance premlasn* are Increasing-
ly gcnercu* court awards In peraon-
a-lInjury Uk

"The court g atom's broad Inter-
prrtatioa ... encourage* lawsuit*
where tkcatly reaponsibto, ada-
guately Inaured kdlrlduak and

unnearbi end ap paying for tb*
raklakeu of Mttoswred or andetto-
aurad asitltk*,” Purtar any*. N

Oddone has to fincUl
new, and probablyf-
more expensive,

Insurance for Le 1'*
Club Mocfeme, or>e'i
of Hayward's oldest*:
hars. Vi

la IM2 i
tafury cases j satk nw\Mh wtra aat-?.
tied with award* id |1 MtlUou ar-
more, report* d w . 1

California particvkrly *Vw had &
lot of KTtosa prahlesna wKb Ltor
oumber of Lawsuits ks tha Itahttttyt
area." My* Dsamk Jay, spduaman
far the National Amacla'ion af Pr*-
faaaional Imaranca Agrata.

lo 1662 thera w«* 13 awards ar
aetlkmesla arar || rrttUsn Mat*- m
wide. A year lo4tr tb* |
irfiseo to If.

"We morttar kaann
around tha cw try ... Uwse day*,
when people fail ‘aa the Mdewuft-
they no longer Lbtak *1 need bettor.
footing next Umsl’ They think tot.
Mead. |11 call my lawyer."  *e;

David y, aa agaat
Cooper McKeuak Murphy k P5eao-.
aatou, betkve* toawrasca cswipa ©
aiea are ptaykg catchup from tha,
lowered 1im|— ratoa thay af-'
fered la the add-Tto.

"WUt thay ar* runty dstog k-
srtthin | or Ith yunr* hrtagtoa to’
enough dollars to n[ﬁ)‘/l far ttotr
loseea - theft* ing an to-J
crease quickly to M is ttotr ftoaa-,
dal statemosts took better." *n

Tho laaurers ar* artiiaue*H.'l
Blakealey ctM iali

"If lhe toauraar* omparta bad
Stretched (tha pracatos toeruaaaai
aver lie* ar thru* yaw*, k waaM
bar* been a tot aaatar (far Uatoar
aa). hut toay want to bn pruflitobtg
aow." <

And kauawen ratoa am to o-!
purled todrapM jdtoH man, Paftar
malnUlan.

“*(» haantoabuy merhsC
far five year*, bmurrac* ratoa -art'

oing qu, and wuat 6aearning down
a Ihe foreseen M« to?ore.

"Each ffpuny k takkg aoeok
ctooer look at todtr\Woal rtaks and
Bricing the prudnet narito”y, .

orter lay* .

"Premium* art ... to
anoure compatdaa baae ito ruaarrua
and Mrpla* to mart fataru etatotf.
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Editorial

Damage awards
harm economy

J jj S. Attorney General Edwin Meese's warn-
W * mg should be heeded. In a speech at the
State Bar'* annual meeting in San Diego last
weekend, he said enormous damage awards in
injury lawsuits, often without proof of fault,
threaten serious harm to the nation’s economy.

Meese said the insurance Industry is In a
“position of precariousness” because of ex-
panding liability. Small businesses are being
forced to to go without Insurance and face pos-
sible bankruptcy from lawsuits. He said he fa-
vored "re-establishment of fault u the critical
atandard by which liability Is determined.™

The nation’s top law enforcement officer fo-
cused on California Supreme Court decisions
establishing a doctrine of liability in product
cases that lets victims of defective products col-
lect damages without having to prove fault. But
be could also have taken on the "'joint and sev-
eral”™ liability rule established by California
courts.

Under this rule, also known as the “deep
pocket™ doctrine, local governments and busi-
nesses can be forced to pay all of a damage
. award in a persona] injury lawsuit, even If
they're minimally at fault for an accident, If
other defendants are unable to pay. ft has en-
couraged lawyers to name dties, counties and
businesses as defendants based on their ability
to pay multimlllion-dollar awards.

Meese put ft mildly when he said that in our
Htigous rociety, “the desire for compensation
has overcome a sense of balance.” The situa-
tion has been worsed by broadened court inter-
pretations of liability, jury verdicts based on
sympathy rather I tan reason and ambulanoe-
chasing lawyers waving the banner of victims’
right to sue.

L ist year, the average product liability

award in the United States was 11.07 mil-
lion, up from 1345,00 just 10 years earlier. The
average medical malpractice award was
$950,000. In 1083. 360 personal Injury cases
were settled with million dollar awards or
more, 13 times the number in 1975.

One-fourth of the obstetricians and general
practitioners responding to a California Medi-
cal Association survey said they had stopped or
were considering stopping their delivery of ba-
bies in response to rising malpractice insurance
premiums. Similar tales of liability Insurance
woes stemming from large damage awards are
coming from almost every profession and in-
dustry.

Some Californians are taking matters into
their own hands. Spurred by the Legislature’
failure to act, the California Chamber of Com-
merce is urging business and public support
for an initiative that would limit the amount
paid for pain and suffering (non-economic
losses) in deep pocket cases to the degree the
defendant was at fault.

Other potential remedies Include tighter def-
initions of liablb'ty, ceilings on damage awards,
limits on trial lawyer fees that encourage pur-
suit of multimillion-dollar swards, greater use
of arbitration, more restrictive statutes of limi-
tation and periodic rather than lump sum pay-
ment of large awards.

Meese accurately described the bottom line.
If the trend of increased damage awards con-
tinues. he warned, “the impact on our nation's
economy could be almost devastating ... The
size and unpredictability of these awards
threatens to suppress the commercial vitality

_on which our nation’s economy depends."”



Continued from previous pag*
M&M's Mr. Sinnott.

A&A’s Mr. Polstein says that last
July A&A clients that wanted 3200
million to $250 million in D&O cov-
erage had to settle for about $100
m Ition. "Now it's a question of gev
V.ng them $50 million or $75 mil-
lion." he explains.

To find some of these more diffi-
cult coverages, brokers are turning
more often to the surplus lines
market

“We've had to use surplus lines
more, but we find it’s more compli-
cated,” said Gene McCrory. presi-
dent of North American Insurance
Agency Inc. in Oklahoma City.

Robinson-Conner also is continu-
ing to use the surplus lines market
more, said Mr. Conner.

In one instance, an admitted in-
surer found out how much a policy-
holder was going to pay for coverage
in the surplus market and said:
“Well, if you're going to pay that
much, we'll write it,”" Mr. Conner
said.

Bartlett’s Mr. Miles also reports
using (he surplus lines market
more, but doesn't believe it is doing
a good job.

“1 iion'l think they have enough
staff to answer all the demand for
quotes.” Mr. Miles said.

"Sometimes we had to go to the
excess/surplus market and use
creative marketing: different
pieces at different layers with dif-
ferent insurers.” said Donald R.
Weber, chairman and chief execu-
tive officer of Financial Guardian
Group inc. in Kansas City, Mo.

In some cases to secure hard-lo-
place coverage, brokers are putting
together policies with higher de-
ductibles or large self-insured re-
tentions.

“Some clients have volunteered
to take deductibles, clients that
heretofore wouldn't even discuss
t,”" said Robinson-Conner's Mr.
Conner.

But self-insurance is not a good
ilternative. especially for smaller

lients that have paid only $50,000

Capacity also tight in Lonaon market

By STACY SHAPIRO

LONDON—To say that placing
U.S. property and casualty risks in
the London market is difficult is
the “classic English understate-
ment,” says John Woodson, manag-
ing director of the international di-
vision of Lloyd's of London broker
Willis Faber P.L.C.

Ri tes are rising and capacity is
shrinking in London for all lines of
business, observers agree.

“It is fairly common knowledge
that London has extremely re-
stricted capacity in the liability
field,” said Simon Harrap, manag-
ing director of broker Stewart
Wrightson North America Group
Ltd.

"Property is tight but not impos-
sible, and wrongful acts—errors
and omissions—is somewhere in
between," Mr. Harrap said.

Americans are flocking to the
London market, looking for much-
needed capacity they cannot find in
the U.S. market, sources in the
market say.

Some are indeed finding new ca-
pacity. Willis Faber, for example,
has 40% more American business
on its books this year than it had
last year, Mr. Woodson said.

But, many U.S. insurance buyers
are coming away from London dis-
appointed because the capacity
they seek simply isn't there, bro-
kers and underwriters say.

‘A lot of Americans fly over to spend time looking
for capacity, arid they are shocked when they
arrive. There are more U.S. buyers coming over
~here onawing and a prayerand many are

disappointed by what they see/ Mr. Harrap says.

"A lot of Americans fly over lo
spend time looking foir capacity,
and they are shocked 'when they
arrive,” Mr. Harrap said.

“There are more U.S. buyers
coming over here on a wing and a
prayer and many are disappointed
by what they see,” he added.

Mr. Harrap says buyers last year
could buy excess liability limits of
$300 million.

“Now they’re lucky to find $50
million,” he says.

“If everything la right and all
markets pull together, $150 million
to $200 million is the maximum
amount a client con find in capac-
ity” for liability risks, said Brian
Hibbert, chairman of C.T. Bowring
Insurance Ltd.

"In reality, though, it is more like
$100 million to $125 million,” Mr.
Hibber comments.

Rate increases can range any-
where from 25% to 400%, Mr. Hib-
bert added.

“Everything's up this year,” he
said. “And many policyholders do

Spicer & White members su<

LONDON—LIloyd's of London underwriting agency Spicer it IWhite
(Underwriting Agencies) Ltd. plans lo transfer the management ot'Syndl-
cate 895 to another agency after 172 members of the syndicate pled suit

against Spicer & White.

The members sued Spicer it White In London High Court afttr agency
withdrew Its offer of a five-year interest-free loan lo help members pay
anticipated losses of 19 million pounds ($26.4 million). The offer was
backed by Chase Manhattan Bank and Spicer it White's parent corhpany,

*%

Lloyd’shrolter Willis Faber P i.e. (e

not have full programs. You heard
of the saying “Swiss cheese™? Well,
it a program is layered to $100 mil-
llor,then it may be that none of the
layers is complete or there are ex-
clusions.”

“Prices are Increasing. Errors
and omissions are up 100%, particu-
larly (or architects and engineers,
where there is beginning to be a
lack of market capacity,” com-
mented Colin Bird, who recently
left Minet Holdings P.L.C. to join
Lloyd's of London broker J. Besso
it Co.

“The problem is new business.
There is not a class of business that
isn't distressed. Even property peo-
ple are having their problems. And
yet, business is coming from every-
where." Mr. Bird said.

“I've never known this before,”
he continued. "The whole world
market Is trouble... .The only bar-
gain is that Lloyd's is still offering”
the mostsecure policyjr
despite its trout

AddijwHtfuoyd's troubles is that

some underwriters are saying that,
because they are taking in so much
business at higher rates, they soon
may reach the premium limitji set
by Lloyd's. However, brokers agree
that underwriters seem to have
saved enough capacity to write re-
newal businss and some new, food
risks.

Adding to the upheaval in Lon-
don is the Insurance Services 'Of-
fice'™ proposed commercial general
liability claims-made form, which
Is to take effect Jan. 1, and the
claims-made umbrella form lhat is
currently being drafted in London
(see story, page 1).

The reinsurance market is par-
ticularly interested in the claims-
made forms, said Nigel Huntington
W hiteley, director of the North
American division of E.W. Payne
Ltd)., a subsidiary of Sedgwick
Holdings P.L.C.

Mr. Huntington uld that, by the
beginning of the year, reinsurers
“will probably not provide casualty
reinsurance cover unless the ceding
companies write on a claims-made
form.”

And, he adds that In the last six
months, “there has been further re-
duction in capacity, particularly
because of Lloyd's premium in-
come limitatinn*." Mr. Huntington

ist , -

“The large indusTTTai-oaripanles
can't buy anything like theKcould
since last year." \ s

High rates 1idle shrimp boats

ARANSAS PASS, Texas—Shrimp boats that would be fishing in
the Gulf of Mexico are sitting in port even though the shrimping
aeason began last week because some owners cannot afford the price

of hull and liability coverage.

The costof hull and protection and indemnity coverage combined,,
have Increased 100% to 300% for the shrimpers, according to Rj*

Rayburn, .xrrutlv.wi-
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i transit Information booklets.

00 downtown Concord.

- “Through tills ordinance, ire
can attack and aotve traffic prob-
lems together,” said Taggart.

But Bob Mnerl of PG&E sug-
gested the ordinance should apply
to more residential areas to spread
the traffic tairden fairly.

Unlike Pleasanton, a pioneer in
transportation systems manage-
ment, Concord Isn't setting a goal
01 20 or 30 percent and making all
imsineises conform to tL Instead,
new developments must set s goal

-that the Planning Commission
jponsiders reasonable.
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By Sharon Bametetn
ID No

MARTINEZ — Tbe Insurance
Boliqy on the county's public
bousing proJoca will be canceled
in sarly November and S new
policy wQ cost the Housing Au-
thority 13 times as much. .

Under what bousing officials
my is toe best offer they've re-
celved, property Insurance wiD
ro from $28,947 under Fremont
Indemnity, which canceled the
Housing Authority's policy, to
$366,000 under Alexander ftnd
Alexander of San Francisco.

As an alternative to what be
called the “outrageous” premi-
ums, the Housing Authority's di-
rector, Perfecto Villarreal, bis
started setting up a$500,000 self-
insurance hind.

But officials r* the federal De-
partment of Housing and Urban
Development said even If the
county aets up Its own fund, tt
wi2 need eme-jency insurance
for very large claims, and will
probably ttill end up spending
hundreds of thousands of dollars
for buunnce.

County Administrator Fhl)
Batchelor «Id the Housing Au-
thority is the fourth public agen-
cy to he hit with an insurance
surprise this summer — the oth-
ers art the county chUd ore pro-
gram for foster cblldrer, the
mosquito abatement district and
the health departmen’, where
doctors are faced with skyrocket-
ing malpractice Insurance costs.

h ousiingyg
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VnUrratl mid he sent out 56
letters to tawmance companies,
solicigrr:g bids for ceunty cover-
age. did not get one potitrvt
response. *

The Board of Supervisors,
whose members also serve ss the
board of the Housing Authority,
'has ordered VUlarres) to write s
letter to the sate demanding a
full scale Investigation into insur-
ance company practices with re-
gards to public agencies.

Richard Payne, Senior Vice
President of Alexander and Al-
exander, refused to comment on
the tremendous increase in pre-
miums to the Housing Authority.
e But In a letter to Villarreal
dated Sept 3, Payne wrote: "1
personally recognize that the
premiums are extraordinarily
Ugh compared to 'what you paid
last year, however, as far as 1 can
determine that is aJ the market
has to offer."

Bruce Vincent, a bousing
management officer with HUD In
"Washington, said Contra Cotta’s
increase, which works out to
1,300 percent, Is high, but It
could be worn. "The average
rate of increase for a0 lines i())g
insurance) is 400 percent."
tald. “We've even seen one

..come to at 3000 percent”

Vincent said ore reason for
khe sudden tocrease to premiurms

a change to investment mar-
" kefs for insurence_axnp«nies.

alnase ace WSURANCE, Pace 2fi

State threatens
Insurance firms

Wants to stop rising premiums

By Blit Bnytfer
Tkrw* ittfwrter

SAN FRANCISCO - Hoping
to slow a wave of stunning in-
creases to commtodal insurance
premiums, fa stale sgency is
threatening to take legal action
against some of California’s 650
casualty companies.

Businesses ringing from
banks to brake shops hive found
the cost of liability insurance in-
creasing from 100 percent to 500
ﬁg{/ceent this year, while others

found it impossible to get
insurance at any price.

Bruce Bunner, bead cf the
state Department of Insurance,
said the increases threaten the
survival of some businesses and
may be to violation of sate law.

In s letter to chief executive
officers of the stale’s property
and casualty companies. Bunner
warned that his department may
bring charges of unfair trade
practices agiinst insurance com-
panies that cancel or make dras-
tic changes to commercial poli-
cies before they have expired

policy cancellations are art-
meted to be occurring three or
tour timet more rrften twu —-

ship, tald E. Harlan MiDer, presi-
dent of the brokers' asrodatjon.

One East Bay contractor lost
his insurance and almost went
out of business. “Tb'1 good news
was he found ancther carrier.
But the bad news was his premi-
um Increased from $3,000 to
$10,000 s year," said Jorge San-
doval, a spokesman for the De-
partment of Imuran*,

In Richmond, liability insur-
ance for the Alvarado Bank fa-
creased by about 100 percent
this year, while the deductible
portion of the policy jumped by -
1,000 percent, said Alvarado's
president Timothy Thomason.

“Other banks bivent been
able to get Insurance at an
price," be said, noting that the fi-
nancial industry miy Mart hi
own insurance pool.

Liability Insurance for the
banks has nothing to dowhb sta-
bility of deposits, but oorerc ev-
erything from bonding employ-
ees to the taking of hostages
during arobbery.

Particularly galling to Thomp-
aon is the fact die 3-year-old
bank had insurioct problems
even though tt has never filed a
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ARTICLE 8.3. "CONTINGENCY FEE AGREEMENTS

o Section , |

6146. Limitations; periodic payments. {

...................................... 6147. Contract; duplicate copies; contents; effect of noncompliance; application to contracts for
recovery of workers' compensation benefits.

’ Article 1.5 teas added by Stats.19/5, Sd EsSess., ¢. J, p. 395/, 824-3.

Heading of Article 8.5, "Contingent Fee Agreements: Hedical Injury Claims", teas
amended by Stals.1982, c. 415, p. 1760, i 1, to read as it now appears.

| Cl146. Limitations; periodic payments

(a) An attorney shall‘not contract for or collect a contingency fee for representing any person
seeking damages in connection with an action for injury or damage against a health care provider
based upon such person's alleged professional negligence in excess of the following I'im its :

(1) Forty percent of the first fifty thousand dollars ($50,000) recoveredL
(2) Thirty-three and one-third "percent of the next fifty thousand dollars ($50,000) recovered.--------------
(3) Twenty-five percent of the next one hundred thousand dollars ($100,000) recovered.

54) Ten percent of any amount on which the recovery exceeds two hundred thousand dollars = --------
t)

.
* * « The limitations shall apply regardless of whether the recovery Is by settlement, arbitration,------------
or judgment, or whether the person for whom the recovery is made b a responsible adult, an infant,
or a person of onsound mind.

(b) If periodic payments are awarded to the plaintiff pursuant to Section 667.7 of the Code of CivD
Procedure, the court shall place a total value on these payrtents based upon the projected life
expectancy of the plaintiff and include this amount in computing the total award from which ' * * -ceeeeeeen ;
attorney's fees are calculated under this section.

. * 0
() * * * For purposes of this section: . * F e
Asterisks * * eindicate deletions by amendment
as cai.coo*—4 iio e
lessfj. [ & “n

(1) "Recovered™ means the netsum recovered after deducting any disbursement or costs incurred
In connection with prosecution or settlement of the claim. Costs of medical care incurred by the
plaintiff and the ettomey’a office-overhead costs or charges * * * are not deductible disbursements

. or costs for such purpose.

(2) "Health care provider™ means any person licensed or certified pursuant to Division 2 (commenc-
ing with Section 500), * * * or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic
Initiative Act, or licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2 of

* the Health and Safety Code; and any clinic, health dispensary, or health facility, licensed pursuant to
Division 2 (commencing with Section 1200) of the Health and Safety Code. "Health rare provider"
includes the legal representatives of a health care provider.

(3) “Professional negligence™ is a negligent act or omission to act by a health care provider in the

, rendering of professional services, which act or omission is the proximate cause of a personal injury

or wrongful death, provided that the services are within the scope of services for which the provider

is licensed and which are not within any restriction imposed by the licensing agency or licensed
hospital.

(Added by Stats.1975, 2nd Excess., e. 1, p. 3967, | 24.2. Amended by Stats.1975, 2nd E xcess., c. 2,
p. 39S9, § 1.185, urgency, eff. Sept. 24, 1975, operative Dtc. 12, 1975; Stats.1981, c. 714, p. 2580,
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[INSURANCE

Some

Firms Swamped

By Rising Premiums

horilil)

agencies ujr tbey*re (Med whh lim-
»Ur trouble*. They already are
ftruggling to tuy profit*We, be-
came ferodout pricewin ire keep-
ir;g profit margin* it tfnor-thtn lev-
el*.

m Latt month, d*y-cir* renter
eperiton in Contra Cotu County
xhrtslenad tostrike or«r rising pre-
miuns.

The 310-member Dfsblo'Vslley
Day-Care Provider* Association wu

fuming it rate* that have jumped .

tenfold for tM* operator* In the
pan year.

Some, auch 11 Marl* Martinez,
who offer* child caro from har
Pleasant Hill home, have been
forced topau the cost along to their
customer*. Martinez plan* to ratae
bee weekly rata by about B to [73L

Imurers defend the Increaaaa,
aaylng (hey have been hit with hug?s
underwriting losses. Well publi-
cized caaes of child abuie In
daycare cenlera hava made day
care ahtgtwlik Induitry.aald John
McCann, avice pretldent of the In-
aurance Information Institute la
San Francisco.

Mleton Inaurance of Lok Ange-
I's, one of the leading daycare cen-
ter Inauren, quit Ihe builneaa two
monthi ago, reportedly because It
« « unable to get other companies

to share the riak In writing ha poli-
cies. The procedure, known u rein-
surance, protects ono company
from bein% bit with a large claim
that could fore# tt out of business.

m Strgintoti Distributing, a Mo-
desto-based petroleum distributor,
la paying about 18000 for liability
Insurance that coat just 11500 Uat
year.

‘We'va had amy good liuur-.
ance record, too.” said owner John
Sarglnaon. “I’'m going to meet with

-my banker to ulk about financing
tha new rate*’

Initially, he wu told the rate*
would rise to giS000 but he negoU-1
ated a lower price, arguing that a
tenfold Increase wu unjuitlfled.

"W cant afford this much loo-
ger," Sarglnaoo uld.

B Commercial fishermen ruch
at Kondrathoff are upset over high-
er rates caused by underwritin
losses, primarily a result of cr
fUhing accidents In Alaska. Losses
from Alaikan crab fUblIng accident*
have totaled more than »30 million
In ihe past five years, far exceeding
Iniurance premiums paid, accord-
ing to Tom Cupell, an Iniunnca
broker with Durham b Bate* In
Portland. =

"We'va already been plagued
by alot of problem* like poor fish-
ing, and thla puts an added strain on
us," responded Kondrashoff.

Sea ifmadoe* Qnaktr

«r -

BrtOmeu

Rsharmow Peter Koodroshoff Isos bo*nbord-bkbyrialcn h»OTftttroloalldeca»nmotdoc< flahhag

Last week, members of Con-
gnas met wkh fishermen In Seattle
to discus their troubles. Next
month, congressional hearings are
scheduled In more cities on tha
Wast Coast and Gulf Coast In Octo-
ber, Con?res la expected to Intro-
duce legtslallon to hecljo pul acapon
the soaring rates, uld Marc Rosen-
berg, vies president of the Insur-
ance Information .Institute In Wub-

fasgton

Commercial ftihing boat cover-
ﬁe, tr.unklpil liability, pollution II-
ility, long-haul trucker coverage,
medical malpractice, company di-
rector and officel liability, and
day-care canter coverage are
among the noat coctly and hard-to-

fet type* of covtraga

Last week, profe*sk»at* rang-
ing from midwivea to engineer*
gathered In Washington with con-

sumer advocate Ralph Nader to de-,

cry Inaurance rate* that hava

climbed u much u 1000percent In'
erecent yean for tome businesses.'

The rale Increases “reflect a major
economic crtsU," Nader told a pests
conference.

While disputing Nader's char-
ges that tb* crUls wu 'manufac-
tured by a very wealthy Insurance
Industry," Insurers coocada that a
wide rang* of buslneasea are feeling

1 1N@APIOCH. s

“Tb* real pressure lo os tha

TT"

small butineatman who basically
baam choice but to pay the premi-
ums," uld Robert Nevina, executive
vice president of Fred S. James

Co, an affiliate of San Frinclaco-

. based Trsnumerici Corp. and the

nation’s fifth-largest Inaurance bro-
kerage firm.

But Insurer* don! expect relief
for ill leaat two years. Nevina pre-
dict* (hit business Insurance will
ri*« an average of 30 percent ihta
year and 20 percent or more In 1981

Jury award* continue to esca-

late, resulting In underwriting

Jlosses Ihal have outpaced Interest

Income and aurpassed previous re-
cordti act from the 1906 San Francis-
co earthquake, according to tha la-

se 77

surer*, 1t's atriad txprsmMa. bM
there's no inch thing as a free

lunch.* Nevlu snUL-Sonaehody
to pay far the Mrieaul riak*™ _*

Last yaalr, tha nadaah laanr
anc* co?PanIa* ed aracard ap-
erating KM of M btflioa. (hair first
toeain nin* yean, according a* De-
vM Oilsaid, vie* president ef tha
Inaurance Services Offtea la New
York. Although thaloss laexpected
to be irinuned M git Mftae iMs
year, the todnetry wont man la
p_rl%fit* %TKY ants at lasat MM. Gz~
sild uld.

TradiUaaaSy,
panics have retted an tncaau frea
Investment* la booat aarBtaga. said
Richard Gristaf. a apofcataaa for
Novato-based Fhmsaa Fnatfi he'
surance Ca Bat recent fatting In-
terml ruts* have sharply cat the
companies' thdtty lo i
from ihetrt

in addition, pricecettteg far
the past aix yean ef fern-
Clous conpeOUoa ha* kept rata*
lower than lasaseva w*ate< Cat-
wild uld. Norashy. tha hsdeauy
experience* acycle where rasa* Ml
bottom every three yean.

"Inmrnace cnrrpaglea have
hem slliting IbatrwriaUaad setting
ﬁolicies for far Ism than thayshould

ave," Catweld tald.

The rilacwtttog cyda asawd-
ed past lhre* years becaeaa Mnr-
anee companies were afraid they'd
krg butinea tocoeapaltars, Nevtaa
uld.

"We bop* Uat tha Mturtact
buclneta will do a better job ef can-
- trolling tha ups cad datrsa la the
futéjre — for everybody's ulus," »
Mid.



EDITORTIALS

The Deep Pocket

A SWIMMER RAN into the surf at Newport

Beach and dived in. His head struck a
andpar, and he suffered serious head Injuries
nd IS now a quadriplegic.

He brought suit against the city, contend-

that the“city was negligent because it did

post signs to warn him"that waves caused
inductions of the ocean hottom that could be
angerous. AJur ﬂ%agreed and the city has been
rdéred to pay $o million in damages.

Newport Beach’s 65000 residents are
lealthy ‘enough, we suppose, to cover their
ability. Other cities are not as affluent but are
eing put to the same risk. This is because a
9785tate Supreme Court decision put city trea-
Jries up for grabs through an extraordinary
|den|nlg of Irabrlrt of public agencies. In a
ase called Amerlcan Motorcycle \S. Superior
8Hff Dyt Nt percentor e o e damgs:

|

ereolI E Plglntﬁf could eheltd respongr
e or th e entire damage settl ement |f other
efendants were unable to pay._This has be-
>me known as the Deep Pocket Theory.

There can be no question that the. high
?urls decision_has encouraged a floodtide of
igation, blaming cities for” Injuries because
reets were inadequately lit, _intersections
ere dpoorly designed, or Stop signs were ob-

The League of California C|t|es recently
mductedasurve?/ of the impact of D 68 %
litigation upon foca 8overnments 162 of the
He® cities respondedl. They reported that
er the last three flsoal years they have paid
it a total of $424 million In judgments or
tticments and that their potentra liabilities

San ~Francisco (Qjronidf
TME VOICE OF THE WIST

Rkhord T. Thkrlol, Ediitor and Pubfiitar
Ch Ut<U§ hkfkt, Pu PM@?
Foun% r% %a%garro@n e Young

Jin current cIarms and suits amount to more
'than $210 million. They have spent, in Just three
years, $15.8 million in”legal costs.

The crty treasuries have been raided_ in
other. ways. If they assess potential litigation
and find that a bush or a street light probably
did contrrbu}e one rtwo ercen to
dent, they often make the H omentt at set-
tlrn 'the case buyrng out the p aintiff, even if

g/one involved
tron runk Is the most prudent course of
action. roposr ion 131n 1? 738 made It difficult
fo raise new taxes. Liability insurance costs
have soared asaresult of the new rash of surts
$22)gwar msuraérnce tW(fntthemm 5 m

rcen riginal pre |
um; Lodr’spo Icy jumpe fromgél8g900 p
000, rising t0 percentofthe orlgrnal frgure
And the deductible amounts on insurance
%Sosohave been increased, often to as much as
f the trend continues, there Is no
qu stro( that DeeP Pocket will mean future
cutbacks of city services.

&
/

N accCl-

|n an accident was unques-

THE EFFECTIVE opposition of some pow-
. erful lawyers in the state stopped an effort to

1 legislate reform in the last session of the state

| Legislature, They have hoth greed and compas-
g(r)cr)]n on their side, but neither Justice nor rea-

When reform failed last year, it was before
cities throughout the state encountered their
huge Increases in insurance premiums. The
insurance emer?ency may give reform a better
chance this yea

One measure before the Legsslature spon-
soreflb Senator John Foran, D-San Francisco
would go part way toward solufion. It would
leave the cities lia Ie for medical costs —even
If they had minimal responsibility for an acci-
dent — but would require them to pay only
their share of pain and suffering damagé costs.
Under that plan, a city found o be three per-
cent res onsrble for an accident might still end
up payi %t housands of dollars in medical bills
bu gro hree percent of the cost of pain and

That reform might curb the enthusiasm of
some crvrl damage 6ult Iawyers but would still
eavet e tax a ers vu neral e — which the
should not b e rue reform will come only wit
termrnatron of the entire Deep Pocket dactrine
the ur%reme Court has inflicted upon local
governments
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0o downtown Concord.

Through this ordinance, we
can muck and solve traffic prob-
lems together," said Taggart.

But Bob Kinert of PG&E sa*-
gested the ordinance should apply
to more residential areas to spread
the traffic burden fairly.

Unlike Pleasanton, a pioneer In
transportation systems manage-
ment, Concord Isn't setting m goal
of 20 or 30 percent and making all
businesses conform to b. Instead,
new developments must set agoal

-that the Planning Commission
pmriders reasonable.

P ublic h

f aces 1,

insurandtce h i

ey Ibaron Bamateln
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MARTINEZ — Tbe inaurance
Bolic_y on tbe county's public
ousing projects will be canceled
to aarly November and t new
policy will cost the Housing Au-
thority 13 time* as much. .
" Under what bousing officials
«ay Is the best offer they've re-
ceived, property insurance will
ro from 428>(7 under Fremont
Lxiemnity, which canceled tbe
Housing Authority's policy, to
(368, under Alexander and
Alexander of San Francisco.

As in altemative to what be
called tbe "outrageous' premi-
ums, the Housing Authority’s di-
rector, Perfecto Villarreal, has
stalled setting up a (600,000 self-
inaurance fund.

But officials at the federal De-
partment of Housing and Urban
Development said even if tbe
county sets up Its own fund, k'
trill need emergency insurance
for verP/ large daims, and will

robably still end up s?ending
undreds of thousands 0l dollars
for insurance.

County Administrator Phil
Batchelor said the Housing Au-
thority is the fourth public agen-
cy to be hit with an insurance
surprise this summer — the oth-
ers are the county child care pro-
gram for foster children, the
mosquito abaterment district and
tbe health department, where
doctors ire faced with skyrocket-
ing malpractice insurance costs.

Ousing
30 0 %

k e

Vniarraal said be sent out 56
letters to insurance companies,
solidgtﬂg bids tor county cover-
age, did not get ere pontrve
response. ¢

The Board of Supervisors,
whose members also serve as the
board of the Housing Authority,
<has ordered VUlarreal to write a
letter to the state demanding a
full scale Investigation into Insur-
ance company practices with re-
gards to public agendes.

Richard Payne, Senior Vioe
President of Alexander and Al-
exander, refused to comment co
tbe tremendous increase in pre-
mium* to the Housing Authority.
- But in a letter to VUlarreal
dated Sept S, Payne wrote: "1
personally recognize that tbe
ﬁ_remlums are extraordinarily

igh col ed to what you paid
last year, however, as far as 1 can
determine thet Is all the market
has to offer,"

Bruce Vincent, m bousing
managerment officer with HUD in
Washington, said Contra Costa's
increase, which works out to
1,300 percent, Is high, but It
could be worse. "The avenge
rale of increase tor all brie* %)g
insurance) is 400 percent,"
maid. "W t've even seen one

.come to it 3000 percent.”

Vincent tald one reason far
the sudden increase in premiuns
k a change to investment mer-

ekets tor insurance_oompanie*.

iitease ae« MBURANCE, Pape 28

State threatens
Insurance firms

Wants to stop rising premiums

By Blit Soytfer
T it ver

SAN FRANCISCO — Hoping
to (low a wave of stunning in-
creases to commercial Insurance
premiums, k itate agency U
threatening to take legal action
against tome of California’s 650
casualty companies.

Businesses ranging from
banks to brake shops found
the cost of liability Insurance in-
creasing from 100 percent to 500
ﬁg\r/ceent this year, while others

found h" impossible to get
teaurance at any price.

Bruce Bunner, bead of the
stale Department of Insurance,
laid the increases threaten the
survival of some businesses and
may be in violation of Hate law.

In m letter to chief executive
officers of tbe state’s property
and casualty companies, Bunner
warned that his department may
bring cbsrges of unfair trade
practice* against inaurance com-
panies that cancel or make dras-
tic changes to commercial poli-
cies before they have expired

Policy cancellations are ani-
mated to be occurring three or
tour times more often this vmr

ahip. tald E Harlan Miller, presi-
dent of the brokers' association.

One East Bay contractor tort
his insurance and almost went
out of business. "Tbe good hews
was he found another carrier.
But the bad news wu % ni-

reased from 15,Ulto

356, ayear," said Jorge San-

oval, a spokesman for the De-
partment of Insurance.

In Richmond, liability Insur-
ance for the Alvarado Bank In-
creased by about 100 percent
this.year,f vglgile lt.he.deductitzl);al

ortion of tl icy jumped
EOOO percenE0 saCJy Alvarado's
president Timothy Thomason.

"Other banks haven't been
able to get Insurance at an
price," be tald, noting that the fi-
nancial Industry may start its
own insurance .

Liability Insurance for the
banks has nothing to do with sta-
bility of c}epositts),0 r?(ljjt ocr\l/1t~npI ev-
erything from ing employ-
at* to the taking of hostage*
during arobbery. -

Particularly gilling to Thomp-
son k the fart mat the 2-year-old
bank bad Insurance problems
exeln though h hi* never filed a
SN I
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Continued from previous page
M&M's Mr. Sinnott.

A&A's Mr. Polstein says (hat last
July A&A clients that wanted $200
million lo $250 million in D&O cov-
erage had to settle for about $100
m Ilion. “Now it’s a question of get-
ting them $50 million or $75 mil-
lion." he explains.

To find some of these more diffi-
cult coverages, brokers are turning
more often to the surplus lines
market.

“We've haJ to use surplus lines
more, but we find it's more compli-
cated,” said Gene McCrory, presi-
dent of North American Insurance
Agency Inc. in Oklahoma City.

Robinson-Conner also is continu-
ing to use the surplus lines market
more, said Mr. Conner.

In one instance, an admitted in-
surer found out how much a policy-
holder was going to pay for coverage
in the surplus market and said:

“Well, if you're going to pay that
much, we'll write it.”" Mr. Conner
said.

Bartlett’s Mr. Miles also reports
using the surplus lines market
more, but doesn't believe it is doing
a good job.

“l don't think they have enough
staff to answer nil the demand for
quotes,” Mr. Miles said.

“Sometimes we had to go to the
excess/surplus market and use
creative marketing: different
pieces at different layers with dif-
ferent Insurers,” said Donald R.
Weber, chairman and chief execu-
tive officer of Financial Guardian
Group Inc. In Kansas City, Mo.

In some cases to secure hard-lo*
place coverage, brokers are putting
together policies with higher de-
ductibles or large sell-insured re-
tentions.

“Some clients have volunteered
to take deductibles, clients that

heretofore wouldn't even discuss.

It said Robinson-Conner's Mr.
Conner.

But self-insurance is not a good
alternative, especially for smaller
rlients that have paid only $50,000
tn ii. ptvnmima
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Capacity also tight in London market

By STACY SHAPIRO

LONDON—To say that placing
U.S. property and casually risks in
the London market is difficult Is
the “classic English understate-
ment,” says John Woodson, manag-
ing director of the international di-
vision of Lloyd's of London broker
W illis Faber P.L.C.

Rates are rising and capacity la
shrinking in London for all lines of
business, observers agree.

“It is fairly common knowledge
that London has extremely re-
stricted capacity In the liability
field,” said Simon Harrap, manag-
ing director of broker Stewart
Wrightson North America Group
Ltd.

"Property is tight but not impos-
sible, and wrongful acts—errors
and omissions—is somewhere in
between,” Mr. Harrap said.

Americans are flocking to the
London market, looking for much-
needed capacity they cannot find in
the U.S. market, sources in the
market say.

Some are Indeed finding new ca-
pacity. Willis Faber, fur example,
has 40% more American business
on its books this year than it had
last year, Mr. Woodson said.

But, many U.S. insurance buyers
are coming away from London dis-
appointed because the capacity
they seek simply isn’t there, bro-
kers and underwriters say.

Spicer & White members suc?h"

*Alot of Americans fly over to spend time looking
for capacity, and they are shocked when they
arrive. There are more U.S. buyers coming over
~here onawingand a prayerartd many are

disappointed by what thoy see," Mr. Harrap says.

“A lot of Americans fly over to
upend time looking for capacity,
and they are shocked when they
arrive," Mr. Harrap said.

“There are more U.S. buyers
coming over here on a wing and a
ptayer and many are disappointed
by what they see,” he added.

*Mr. Harrap says buyers last year
could buy excess liability limits of
$3(10 million,

‘Now they’re lucky to find $50
mililion," he says.

“If everything is right and all
markets pull together, $150 million
to $200 million is the maximum
amount a client can find in capac-
ity for liability risks, said Brian
Hibb-rt, chairman of C.T. Bowring
Insurance Ltd.

“In reality, though, it Ismore like
$100 million to $125 million,” Mr.
Hibber comments.

Rate increases can range any-
where from 25% to 400%, Mr. Hib-
bert added.

"Everything’s up this year,* he
said. “And many policy',solders do

LONDON—LIloyd’s of London underwriting agency Spicer St
(Underwriting Agencies) Ltd. plans to transfer ithe management
cate 895 to another agency after 172 members of the syndicate

against Spicer St White.

The members sued Spicer St White In London High Court a
withdrew Its offer of a five-year interest-free loan lo help me
anticipated losses of 19 million pounds ($26,4 million). The o
backed by Chase Manhattan Bank snd Spicer St White's parent coi
Lloyd’s hrnker Willis Faber P t.r. <m.J«w

not have full programs. You heard
of the saying “Swiss cheese™? Well,
If a program is layered to $100 miil-
lion, then it may be that none of the
layers ia complete or there are ex-
clusions.”

“Prices are increasing. Errors
and omissions are up 100%, particu-
larly for architects and engineers,
where there is beginning to be a
lack of market capacity,” com-
mented Colin Bird, who recently
left Minet Holdings P.L.C. to join
Lloyd's of London broker J. Besso
& Co.

T he problem Is new business.
There is not a class of business that
isn’t distressed. Even property peo-
ple are having their problems. And
yet, business is coming from every-
where,” Mr. Bird said.

“I've never known this before,”
he continued. T he whole world
market Is trouble... .The only bar-
gain is that Lloyd's Is still offering
the mostsecure policyji]
despite its trout

AddiM -ttfUoyd's troubles Is that

some underwriters are saying that,
because they nre taking In so much
business at higher rates, they soon
may reach the premium limits set
by Lloyd's. However, brokers agree
that underwriters seem to have
saved enough capacity to write re-
newal businss and some new, good
risks.

Adding to the upheaval In Lon-
don is the Insurance Services Of-
fice’s proposed commercial general
liability claims-made form, which
Is to take effect Jan. 1, and the
claims-made umbrella form that is
currently being drafted in London
(see story, page 1).

The reinsurance market b par-
ticularly interested in the claims-
made forms, said Nigel Huntington
W hiteley, director of the North
American division of E.W. Payne
Ltd)., a subsidiary ot Sedgwick
Holdings P.L.C.

Mr. Huntington uld that, by the
beginning of the year, reinsurers
“will probably not provide casualty
reinsurance cover unless the ceding
companies write on a claims-made
form."

And, he adds that In the last six
months, “there has been further re-
duction in capacity, particularly
because of Lloyd's premium in-
come limitations.” Mr. Huntington

iltl o

T he large indusfTtab-bampanies
can't buy anything like the~could
since last year.r

High rates 1dle shrimp boats

ARANSAS PASS, Texas—Shrimp boats that would be fishing In
the Gulf of Mexico are sitting in port even though the shrimping
season began last week because some owners cannot afford tbe price

of hull and liability coverage.

The coatof hull and protection and indemnity coverage comblned’\
have Increased 100% to 300% for the shrimpers, according lo R®

Rayburn, «»cull»» <l»
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Editorial

Damage awards
economy

U S. Attorney General Edwin M ew's warn-
ing should be heeded In a ipetch at the
State Bar's annual meeting in San Diego last
weekend, he said enormous damage awards in
injury lawsuits, often without proof of fault,
threaten serious harm to the nation's economy.
Meese aaid the insurance industry is in a
"'position of precarioutness™ because of ex-
pinding liability. Small businesses are being
forced to to go without insurance and face pos-
sible bankruptcy from lawsuits. He said he fa-
vored "re-establishment of fault as the critics]
standard by which liability is determined"

The nation’s lop law enforcement officer fo-
cused on California Supreme Court decisions
establishing a doctrine of liability in product
cases that lets victims of defective products col-
lect damages wtthout having to prove fault. But
be could also have taken on the "Joint and sev-
eral™ liability rule established by California
courts.

Under this rule, also known as the “deep
pocket' doctrine, local governments and busi-
nesses can be forced to pay all of a damage

. award in a personal injury lawsuit, even if
they’re minimally at fault for an accident, if
other defendants are unable to pay. ft has en-
couraged lawyers to name cities, counties and
businesses as defendants based on their ability
to pay multimUlion-dolkr awards.

Meese put ft mildly when he tald that in our
Htigous society, “the desire for compensation
has overcome a sense of baknee." The situa-
tion has been woraed by broadened court inter-
pretations of liability, Jury verdicts based on
sympathy rather than reason and ambulance-
chasing lawyers waving the banner of victims’
right to sue.

L ast year, the average product liability

award in the United States was 11.07 mil-
lion, up from 1345,00 just 10 yean earlier. The
average medical malpractice award was
1950,000. In 1983, 360 personal It\jury cases
were settled with million dollar awards or
more, 13 times the number In 1975.

One-fourth of the obstetricians and general
practitioners responding to a California Medi-
cal Association survey said they had stopped or
were considering stopping their delivety of ba-
bies in response to rising malpractice insurance
premiums. Similar tales of liability insurance
woes stemming from large damage awards are
coming from almost every profession and in-
dustry.

Some Californians are taking mitten into
their own hands. Spuned by the Legislature's
failure to act, the California Chamber of Com-
merce is urging business and public support
for an initiative that would limit the amount
paid for pain and suffering (non-economic
losses) In deep pocket cases to the degree the
defendant was at fault.

Other potential remedies indude tighter def-
initions of liability, ceilings on damage awards,
limits on trial lawyer fees that encourage pur-
suit of multimiliion-dollar awards, greater use
of arbitration, more restrictive statutes of limi-
tation and periodic rather than lump sum pay-
ment of large awards.

Meese accurately described the bottom Hne.
If the trend of Increased damage awards con-
tinues, he warned, ""the impsct on our nation'!
economy could be almost devastating ,, The
sire and unpredictability of these awards
threatens to suppress the coramerdil vitality
on which our nation’s economy depends.”

free.
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Insurance ageat Ed Boea* begaa
ailing tnaarer* tha day Oddooa
learned th* policy aa his Mala
Street bar would not be renewed.

"There'* absolutely nothing
wrong wilk Un(Oddoo*'s)b*sinea.
uy* Boese. a partner with FsrreU.
Bocae and Whited inasruce broker*
la San Francisco.

"Il'a a problem with the lzwsr-
ance Industry as awhole. .. and tha
little businesses Uke Bob™ ar*
merely the victim*. not the crsus."

Acton th* nation all kind* of
businesses are facing Insurance pre-
mium Increases ran?ing from 11
percent to more than [.W* percent
Other*, sock aa Oddcoe't, are being

&%Ed by Im rm aaanprofitabla

Hardest hit seem Is ba ban, li-
quor store*, restaoraata, rental
sgrnck* and day cira center# —
businesses (hat hare experienced la-
creased Insurance claim* during ce-
cent yean. But munldpallltra and
professionals. Including doctors, ac-
countants sod lawyers, lac* sky-
rocketing Insurance bills bacaus Ct
generous court award®.

Industry analyst* attribute thaba
crease* lo Insurance companies' big
m?enNrttla* toa®u la IMS and

DarinP tb* “pruolam price
wars" of th* late 1170* laasrsneu
companies raised rate* la a Here*
eompetilloa (or btssloraa, hoping la
Invest Incoming moole* at |1 and 21
percent Interest rate*.

"Insurers wore willing to writ*
atmoat any risk at any price," says
George A. Porter, president ot Us*
Independent Insurance Agents aad
Brokers Ol California.

But Intereel raise — and tb* la-
narance Induatr/'o profit margin* —
began dropping at about the sans*
time_the nation’s courts bePan_ao
proving huge casualty and liability
awards.

Last year (he Industry reported
12.1 billion bl losses. Seventeen lv
esrsnce companies went brcike.

*T*e beenlathe bus_lnessl year*
and | haven't seen inything Ilk*
this" ssyt Boeue, who specializes la
hotel and apartment building

ultimately foot bill
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had lo Increase Its total coverage
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.Let’s Say Goodbye to Joint Liability

A Survival of our system of tprt reparatronst%/crvrl trial dlepends toda
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[TE0pen season on insurance companies in courtrooms all over
the country has gone on so long that the insurers can no longer
afford to play. Meyou readyfor...

A - world without

Insurance?

A %UIF& 8 V- q/JlllAndrusky with Mary Xante and Barbara Kallas y ? aﬁa}nq“n the Spaper
»00

ra e rth a refrr er or errcans now seemt Jook ona nrogg robab 3’
e 0 ac o -Civil suit aarn gorpr on or 3 rI na these fions last

unn the Tace ear(e]geh nicl a ery—a o ear. rance compan es ar
neo hesra came |0ose anc"the £ e whe evel eycrvrl aIore casu

N
h e su everyone in year re was 1 priva tyrnsurance § wén
sraﬂgrr?(? cP n%rr;/egnv\aar d %(E ?P orever @

g e] rap. celved in DI
The litigation burden Eﬁ OTS(!:%%CbSBSe%{r e

rrjn AREE e ppplismnegs g
alin er fIVate parties are op 605 Shce g th inpredicia ctafe 7isks, e
IodXd | Pln%s areLPpZO/o Ut Nnear ?Horeery
Ean% ronrgf%qrnéncan - g]ﬁ Ir]ri)dye 1 ket
A L

en Querweight  man éB?gl?rScs che l?ﬁ”
R ok e
gearsla Pﬁmr r'rrrr]eqr staeg nga St)trll-larrT aé a
?‘ifr &,‘”ﬂ« tha?! sur o tf)r rage
Yo ees'jr I e oo

é’ ik E r{ Pnrtrons of(q ?

@ A i
6 s N exdont Mt ISl
ﬁ%u 0jcea/uern ally ﬁave staﬂe \{e

t nee t
'Ce e .aa examn i
h’onq E K oﬂﬂr

Itpmaé X ! \\Ivag sance a Sten ze v%'rﬂ
rIIron—u

?ﬂ cdncen)/eesS e cco

rrd ||a

rcgag h ave/ra J c(al mal%c3 \rrvsurlt nglalr?e d % I15n /Brlr\r/ear(cafns %]] eoﬁneuwohno rrrTr} onablr/J av
OM Rers E .

ob"Ho[gar 2055 Ul e rIsur we{e?rr e cour e lIst Toes nan
mor d
cum er n %%e

:J_O

or drbo rere clyll  Insirers have eensnrer
times the th uere tie 1 Jedera couts did Coverin eﬁ
which IS nearly twice the cumbertec - their investment Incom rso orlg

FORBES, TULY 5. 195



EtSrns rersp aﬂe?busrnesswrthwrl HskmsnsgerPeter Mc onou§h BHt OWN Version 0 dnn reIref—a atock

pgevryrlesqgra I Ite new commercia matosF nroO f%hr]r,gwtohs Ve any of { sgvr\anngg a erlr b@a%u "{QX
%n sgtgnﬁ nsuram ./

r\eha toscramb de mpanies are a rovr
o covera ey canfin ca% IVES, as 1oom| covera e—excess
rae caprves eno o f least 10 lon In.Self-nsur-
ce tIrm son covera erd actrve rom ataar sha ointance c()“) rcres even firms have
uctinles, lower protec nI san SNor<1 1986) mp%{a eopoo uni oro#nug
InC eas, exclusions orr J out of the reac ny
e] al (Eense costs and ron |
b e |n more U ca |ve?1 e[n ns%rranc pooIs arc
: b
a IStr| uo ot ers

tr
we usﬁl I muc mo e that they ave |gthe Iar wrfny
vent een a aaysg ace ?}Xt e mQs anw hdraw ants

it 3 G LT IR nnra“ve“terf’
)nsurers Cave also startechpo]shrn gtes% P 01 Sglf-In ur sa% usg eveng Ims- ma
claims-made™ palicies, w piro, Torma ¢ arrman cre(f atresO Sprearﬁ o Paln%s
Losing propositions oongye)sumu L;qc H%rycc')”n%b‘é%'.‘&
gt rtereI mercralrgranl%%rl]rgg%em urerﬁrrsn arrg )(r)e]e}r—r(e)lnt]reno3 ?h d?h sdle eP robl efr?g n%tngg
asworsene sea Ince S'o% 031 rﬁoeﬂuéeoln I qr %aa
Iagtlﬂte/rcral ato r%ﬁWrIBFem . %h o I e)r%arﬂ? ﬁea1
0 . 14d-peril [ wwitica tSUliovO -4 00| Ig's tro 0m|C eh ﬁ
N fitoIm i wilnre tﬂ Hrl [0 o¥ v(iorl Wi
- (SKdliom) ou rnsura op gs WS ever Oseolutron
wou T |qu—8raa{ St se-
erevlrm econ e[a
100- Cmabiarfim* rﬁ Cour \%X %?/
o a%.nsrana arq} s
Mgfgr:gcltice Other liability E?r\r/t ﬁiﬁ??ea%a]%g or %Bnnnav%rtrcv
oAn. New 1o kqg%ate &% upennteno[ent

N b
D Einst,twe e poblems wih sch 2
- e may be {he on counrgr
| nat re EEXX nyn en”c& BS
L\lrel-ltlfirmm(lrl](?t?aloail -_J ﬁ e% ; e e 0

er con o

rﬁan rn]m%at t%?] o ,f%rr?[)OOr

peorote OU any reiie e on

O Wl
ogflf%nly those cIarmserSeoI) rrng the ka dcn now tFtsrtne%r|| Zat ra&t}% PLH‘ Iré Iéan tgatr eeac m%
ur e o arta uet they restnn el an Ir reas eve
eI AnSUer ue ebt e[hr Ie a Sn tr)g gr}a C |rm or éoVrYs ae 0 Brﬁt””aa“vtaa“ eérrro
<eep 5 sl ?ﬂ odlcts BUL Thany ome lse He B%c% seof rqactrc urance
are dubjo ms mad oIrc C0 an rsasbr ere unrcr 5 de
e prob em panies that rentasbr cram
or VETment

Etarl% st p8|neg —an even for some ve] OY]ac'E% CL ators
ndnsurance i

gl rer p? an- ar _SF msuran e dtodag Eﬁm |es re o torsCarrr] il i
gth '] str rt .course, i self- [morrow rros e er- en ﬂ
nsua CE, either Settin parsen/e drsaster r 0 ora put i m
0 cover S st 0, tons Sl e a ora rI
more commo &y em out o surart ro fa u Ll suc el do Shave the quu
era In $ dg porat |onso be even juicia art of 8r$te that the monster we ae

rsrze -INSUre U ust go awa!
certain |6V€S aays ener (?:08(1I Q ars C ennan IS testing its won ‘ 0 aey.

fORBES, JULY 15,145 g}



o?%ﬁ A “ke° ca helaok °Ve[”'9*ttte“g¥ésmemf/ gt?tz‘éSett e%{ agd e s gr%%'t% Ko

Ira%m(tele . most 0 A

utInsurers are ebus ness rastrc ure t0 safisfy ato that eve o In oor hus ess
osrn moneN err Igna, W c ca celedt e compays Was eing ca
ecome rn om ount on P resident t
re er rrar n |r at out ko arl 0al ed r30 carne |s rioutor, ca]r
tor e t usrness nd n ood oursaf nas In act
r|| ce in' urne com a ancee qur cov
orm ome aemu- Vi rf?h enc nSur Wernes eco nte uso
rrr sthat twoo enew an tFﬁ er firms t0.qiv {ncoy rn cases t e rea]t
r:res ransr asuaI er erage e () ass mr as tye s nor a en ra rIrt
arge arrier for restaurants rn ﬁ m USINESS: o 0 Sytrsed 0e
a omr eera 0¥100fa8 s ess | ﬁ nan ac

Eroup Mu ua

Ir€, IVigrine \(/FI’?%G
] %grnvtdl ek

Icant tjan kin3
c?E\l/\r/er e %r QIEC%P rﬁng A
- or ltof the | stII ty and casualty insurers
'S§| B [ﬁ\” nsfePa”ngé‘é Fave arob ﬁ gvef@ n n remium
Mana emen en er ncope ment nc me:nad o Worsenrng
qes er conn. ?Sﬁ]n combined ra ro until Ias year.
, )
Istrioutor of froze

frrrtnoteo rs;%tenr@

%%e |ncud
Yv) n§ t%%tla ear

coverage y dr

road to disaster?

QD

| can't get a OnﬁIS

\en give H]g av% tgnrn
?ﬁrwrrc fn% nac ur-
er a1l SH or aH
e\Iena ou nuns who
own re a B aS Invest-

ertres
are W|I||n
oun avem ns
us Nes ap
Insu an e o¥
are aayr vastly more
wer cove

?;ne su rmarket c
or ex aver-

E?sroregsézé\() r°£”n aha !
e LU b 4 d )

o
0
over? é s%ocor\r/ﬁrlﬁ%en plrﬁ Eank that $6 mrIIroHﬂrnstead unTh 0 ax

Nei Bnienwrchtftg
incent/lau

i

o ce em |r(r]%
rock b ttom e or

Iers Seﬁ)ten t

€ 1NSUre

o sagrnoqd nof In ech%)

e
er Iu% eteﬁ.v eex%IH S
ol
GOHXéFrorI’ICt(E er-
a
i
arr%rntgnfﬁ %he%maf

nce i
an ust%tt/srness
asne eroegp
ern}e e rs 0
as Iow unde

prrcrn oduc ot
erms I, order toe |rn i
extra doIP;rs to |nv ?

|ners

de @ IVeS LS a Wor m nh
i %%u e jéF%'?%swttno r;t“ %rt. L s iy ttr
For n usr a en espe e onr Ve |USEiCe: rom so(t:ugt%n 0 |gaer|P

ts that rac c urts are re
er comrn ren eve ersé &r/%rhav

awsurts %Oﬁp

av a? ten mgg @r;se
es ordE mg%ct}_{drn ecethrtr)ret ?
|

nt
ben ?P Proc
0 lawfirm, T&s_t scovr eon fhatc
Orémmm Crum orsters ma- rom

edab cla?rscov raga‘sb aiosbg(n s%ar'e r ﬁnsu ers and reinsurer. AL srn aww
W Xcma ro este c? ' % le wnere tge r15KS o? - ecth%%%%%h lﬁte

exam

r IS. OS
L R ik s

entire at a ree even et rabr
It meant cutting urrevenuesrn 56 nrcﬁ)a %r\ity mediical malp ctice

Tivy

e
BEL Qr

mem er reac&ﬁ

81[}/ Insur nce IS
much OU% er 0

nane pectsstwarrb éegp grrr%agrrﬁonreeﬁr

our s?f osesﬁu

Vanl
?atrog

rgbeconrg

0 ertv and casu
0 heco

FORSES, JLY B B



B [ |
V 255-CA Coke Is Right

Coca-Cola officials are ready togo  Iitigation," not even trade secrets. He
t jail 1o protect one of the worlds said hed try tomake sure no one got
great seorets. "A federal Judge ordered  the formula except for the plaintffs
Coke to diwlge Issoft-drirk fomula  and their lawyers. Understandably,
In comnection with a lansuit. Coke re— Coke doesn™t have much faith In such
fused and now faces conterpt-of-court  good-effort pledges. The; truth s that
charges. The soft-drirk formula Isthe  toe judge understood perfectly vell
latest victim of a legal system gone what game the plaintiffs were play—
berserk. ing. Sure, the judge said, ordering dis—
_ Federal J"dge Murray Schwartz of closure “could be a bludgeon in the
- Wilmington, . Del., s the would-be se-  hands of plaintiffs to force a favorable
cret-bresker. He has acceded o a fa— settlerent." But he figured that stick—
vorite trick of American plaintiffs-  ing to the letter of pre-trial discovery

demanding such unreasonable court
remedies that the defendant has no
choice hut to settle. In this case, some
Coke bottlers are objecting to the
price they have to pay for Diet Coke
syrup. Coke charges its bottlers more
for the low-cal recipe than for lsnew,

Classic and Cherry brands. The bot—

ters S%Coke should charge them the
=ame all Coke syrups.

The plainaffs’ lawers hit on a
great scheme. They say that Coke
should have to prove that the diet
syrup is significattly different if the
company Is going to charge the

tlers more. The only way toknow the

relative costs to Coke, say the law—

bot—

lav was somehow more important
than the legal system making any
sense.

The real fon about thiscase is ;
what it5s doing in court in the first
place. Last time we checked, the U.S. j
was dtill a free-market countiy. Hhbot—
tlars dn"t want to pay for Diet Coke, =
they donthave to order IL likewise,
fCoke can find bottlen; who will pay
the premium for diet syrup, Coke can
switch bottlers. That™s how markets
work. And the only way the freemar —
ket can continue is for judges to do
their job of upholding the rule of law

by prcteciicig property rights such as
Kers, is 0 sce the formulas. They rade_secrets_ )
now how seriously Coke takes the B- Thiis case Isanother reminder that
year-old secret Only two executives the Office of Management and Budget
know the equation and theye not al— needs to take a very close lok at the
lowed Dy on the same plare. Onlya federal courts. Here are a bunch of
board resolution can ever release the Coke bottlers suing Coke at the tax—
magic formula from Hs bank vault, payer’s expense. As we"ve said be—
S, the lawyers no doubt figured, if fore, toe broad public receives little
they auld get a judge to order Coke  If any berefit from subsidizing the
t hand over the formula.then Coke cml litigation conducted by large
WOTlir refuse and Instead have to companies and treir highly paid law—
~make .a ble oiit-of-roiirtseaiement. yers. The taxpayers hive even less
regardiess of the nprit.s nf thp rasp  _reason to support civil courts when
Enter JudgeSchwartz. He told judges invite the most obvious abuses
Coke that "nothing issacred in amMl of the system.
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BESTS INSURANCE MANAGEMENT REPORTS,

interface between product liability
-lawsuits and worker comEensatlon
benefits, He quoted the AFL-CIO as
telling the Commerce Committee that
"the Section on the relationship benween
worker compensation and third party
litigation, in particular, has bee
redrafted to answer prior criticisms...

This section would decict workers *
compensation henefits from the amount
of the award in a successful suit, and
permit neither manufacturers nor in-
surers nor employers to sue each other
tq recover what each other had paid out,
The i0ea is to.cut down on legal costs
without affecting the right of & worker
to Ste for gentire defects in machinery.
Currently; workers often will sue man-
yfacturefs 8f old machm? even
thou?h the defects were really” caused
by aTack of maintenance by the employ-

e,
"In- addition to improving Broduct
safety in the United States, the bill wil
reduce the burgeonm? qual 00sts that
now drain the product Tiability system,”
Sen. Kasten said. "It is shacking that
59 cents for every dollar going t0 vi¢-
tims Poes to_detense Lawyers, It is
equally shocking that 41 cents of tire
victims's dollar’is taken bjNijs other

'Greed' of Attorneys

Sen. Kasten pointed out that in the re-
cent Settlement  concerning  Agent
Orange "each mEured person “wil
receive a modest 520,000, while each
of the plaintiffs attorneys takes home
over 52.5 million. The instability 0
product liability law fuels the greed o
ﬁ few attomeyS. This situation simply

3 0 e put'to a stop.”.

He argued against theories advanced
by several attorﬂgys groups and some
other senators that thé legislation real-
ly would increase legal Costs as cases

in each state have to be tried against the
new [aw Instead of establisned Stale law.
Sen. Kasten insisted that "as a matter
of legal history, it is true that whenever
uniform statutes have replaced ajum-
ble of common law, our Ie%al system
has operaied more efficiently."”

He Tesponcled to cynics who question
why manufacturers would sup]port
legislation that will help victims. "The
faCt is that there is no hidcen agenda,”
Sen. Kasten insisted. "The corporations

are tired of wasting money on. au.

foraeys." Wil h|s_8rq%uct Ilab|I_|(tjy
law, Sen. Kasten said, "both outside
and corporate counsel will, so to speak,
be looking at the same hymn book—
%:o?lts" will*be controlled and they will
all.

Superfund Also Passed Up

. Along with E)roduct liability legisla-
tion, tfie Senate also failed to act on
reauthorization of the Supcrfund. law
this year. L
. Proponents of the legir'stion insisted
it neecled to be done this year so the En-
vironmental Protection ‘Agency could
ear up its,agenda and personnel. But
e Administration and many industry
groups wanted Congress to"await rie
fesults of studlies dué after the election.
_For insurers, the [ack of final Iep|s|a-
tion means they will be fighting all over
e%aln tfattleswo éms edr aga| Clea-
tion ot a new federal cause of action
_aIIowm% victims * Jiey become
Il with disea,  ulv. Mated with
chemicals found at a Superfund site.
The legislation to clean up abanconed
waste oumps will have to e reauthor-
Ized next year since funding will run out
on September 30, 1985.
Insurers have been very concerned

.about the foea that a new right to Sue

would be developed even though there
currently is no way for the meical pro-

fession to ascertain which cancers or
othei ilinesses stem from exposure to
supcrfund sites and which from other
factors. *Had the federal cause of ac-
tion, in the House Committee bill
become law, my industry's ability to
furnish or price environmental liability
Insurance protection for any business
handling hazardous substances would
MHwe evaporated,” Crum & Forster In-
sirance Companies Vice President,
Leslie Cheek |D, said in a speech earlier
fills month, That provsjon Was later re-
moved on the House floor.
Similarly, Mr. Cheek wrote a letter
to all senators ur |n%1 that the Senate En-
vironment and Public Works Commit-
tee's versjon of Supcrfund not be con-
sicered since it contained a victims
assistance . demonstration pro?ram t0
estanlish five state experimental proj-
ects to compensate victims of,illnesses
assocjated With toxic wastes without any
curtailment of the right to sue. This sec-
tion of the bill, Mr. Theek wrote, “con-
stitutes a prototype national health and
disability entitlernent Program Whose
costs and durafion would b impossible
to control or Insure. _
In OLher activities ofngle 10 Te InA

. surance industry, Manville Corp. an-
ounced it had greed tojoin the Wel-

lington Group, a consortium of asbestos
pro_duc_mr[:; companies and insurers
Which it mrg fc formulate a program
to deal with claims of cancer and other
illnesses by persons exposed to
aspestos,
The group, named for Dean Har

Wellln? on of Yale Law School, \

to create a facility to pay claims without
lawsuits, if possible, and to represent
its members in [awsuits in order to cut
the high costs of legal fees associated
With each company maintaining its own
team of legal experts. 0

ClOopyright 1984 by A.M. Best Company, Irc., Oldwick, N.J. 08853 U.S.A.
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PREFACE

This Paper focuses on the impact of fee arrangement on the amount
of time lawyers are likely to devote to civil cases. Drawing on data
collected by the Civil Litigation Research Project, the authors compare
the behavior of lawyers working on an hourly fee basis with the
behavior of contingent fee lawyers.

The contribution of Mr. Felstiner to this Paper, which is a reprint
of an article appearing in Volume 19:2 of The Law and Society Review,
is part of basic research conducted by The Institute for Civil Justice

on the cost of settlihg disputes.



THE IMPACT OF FEE ARRANGEMENT ON
LAWYER EFFORT

HERBERT M. KRITZER*
WILLIAM L.F. FELSTINER
AUSTIN SARAT
DAVID M. TRUBEK

This pager fooses on the Inpact of fee arrangement on the
amount of time lawers are lilkely 1© devote to avill Gases (Effart’).
Drawing upon data oollectsd by the Civil Litigation Pm{xas'
we compare the behavior of lawers working on an hourly fee Tesis
with the behavior ofoontlrﬂ Tee lawers. Like previaus work on
this isse ﬁepaiaerﬁrds fee ar does influence the
amount of effort awers devote toa given . However, contrary to
previaus work, the aalysis indicates that. the effect is not a sinple
effect on hours worked” hut a more complex effect on a number of
agects of lawers”beavior.  Together these produce an effect on
hours tret \aries by siz of . For modest cases (With stakes of
$6,000 or kess), contiingent: fee lawers spend less time on a case than

Irly fee laners. Yet we find no statistically significant evidence of
adrﬂ%mu_ al in effort for larger cases but rather an indication tret., if
there Ban effet, itmay be In the goposite direction.

g

In recent years there has been considerable discussion of
the impact that various fee arrangements have on the nature of
the services lawyers provide for their clients. In particular, a
number of scholars have drawn on economic theory to model
the effect of fee arrangements on lawyer behavior. Several of
these theoretical studies reach the conclusion that lawyers paid
on a contingent fee basis will spend fewer hours on a case than
would be optimal for the client. They also suggest that lawyers
paid on an hourly basis will put in more than the optimal
number of hours. These analyses are used, in some cases, to
draw policy conclusions about the contingent fee contract.

=This iBa revision of a paper presented at the Midwest Rolitical Science
Assoeiation annual meeting, Palmer House Hotel, mlgz%o,_lllm_ls, il 12-
U, 184 The aalysis sdrawn from the work of the Cvil Litigation
Project, which waS sponsored by United States Justice Department Cotract

A-79-0040; addirtiaal support was provided by the Research Comittee
of _ the _ hivexsity of WisconsinVedison Graduate School and by the
University of Wistonsin Law Sdool. We aquml_edﬁ_ejlmm and” other
assistance from two anonymous revieners and Felicity Skidnore.

Reprinted from LAW & SOCIETY REVIEW. Volume 19, Number 2, (1985),
pp. 251-278. No portion of this article may be reproduced or reprinted without the
prior written permission of the Law and Society Association, University of Denver
College of Low, 1900 Olive Street, Denver. Colorado 80220.



