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Original sponsor: Josephson

BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 404 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

l OURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to insurance; and providing for an

effective date."

BE IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.36.190(d) is amended to read:

(d) This section does not apply to workers' compensation insur­

ance when issued to an association of employers formed for purposes

other than the purchase of insurance and that

(1) has a constitution and bylaws; the requirement of this 

paragraph does not apply to municipalities. school districts, and 

regional educational attendance areas;

(2) incorporates a safety program;

(3) as a group has preferred characteristics over similar 

risks written on an individual basis; and

(4) has filed and received approval from the director for

the rating program to be applied to the group.

* Sec. 2. AS 21.36.190 is amended by adding a new subsection to read:

(e) The provisions of (a) and (b) of this section do not apply

to coverage purchased through a joint insurance arrangement formed 

under AS 21.76.

* Sec. 3. AS 21.36.210(a) is amended to read:

(a) An insurer may not exercise its right to cancel a policy of 

personal [AM] automobile insurance [POLITY] except for the following 

reasons:
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(2) the driver's license or motor vehicle registration of 

either the named insured or of an operator who resides in the same

household as the named insured or who customarily operates a motor

vehicle insured under the policy has been under suspension or revoca­

tion during the policy period or, if the policy is a renewal, during 

its policy period or the 180 days immediately preceding its effective 

date.

* Sec. 4. AS 21.36.210(d) is amended to read:

(d) This section does net apply to

( 1) the failure to renew a policy, e.xeept as to coverage in

force for less than 12 months;

(2) a oolicv that has been in effect less than 60 days at

the time notice of cancellation is mailed or delivered bv the insurer,

unless it is a renewal policy;

(3) a policy issued under an automobile assigned risk plan

or autumobile insurance plan;

(4) a policy insuring more than four motor vehicles;

(5) a policy covering the operation of a garage; automobile

sales agencv. repair shop, or service station; or public parking

place;

(6) a policy providing insurance onlv on an excess basis;

(7) any other contract providing insurance to the named

insured, even though the contract may incidentally provide insurance

with respect to motor vehicles.

* Sec. 5. AS 21.36.210(f) is amended to read:

(f) An [NOTWITHSTANDING (e) OF THIS SECTION, AN] insurer may not 

exercise its right to cancel a policy of personal insurance other than 

personal automobile insurance, except for the following reasons [THE

T V D T T  n r O T O T T J P n  T X T  / - \  - r c *n  - --------------------------------------------------------------------------------
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CONDITIONS OR CIRCUMSTANCES ARISES]:

(1) nonpayment of premiums, including nonpayment of addi­

tional premiums, calculated in accordance with the current racing

manual of the insurer, justified by a physical change in the insured 

property or a change in its occupancy or use;

(2) conviction of the insured of a crime having as one of

its necessary elements an act increasing a hazard insured against;

(3) discovery of fraud or material misrepresentation mace 

by the insured or a representative of the insured in obtaining the 

insurance or by the insured in pursuing a claim under the policy;

(A) discovery of a grossly negligent act or omission by the 

insured that substantially increases the hazards insured against; or

(5) physical changes in the insured property that result in 

the property becoming uninsurable.

* Sec. 6. AS 21.36.220 is amended to read:

Sec. 21.36.220. NOTICE OF CANCELLATION. An insurer may not 

exercise its right to cancel a personal insurance policy unless a 

written notice of cancellation is mailed or delivered to the named 

insured, at the address shown in the policy, at least 20 days before 

the effective date of cancellation. However, if [, EXCEPT THAT WHEN] 

cancellation is for nonpayment of premium^ the notice shall be mailed 

or delivered to the named insured at the address shown in the nolicv* j

at least 10 days before the effective date of cancellation^ and must 

[SHALL] include or be accompanied by a statement of the reason for the 

cancellation. [THIS SECTION DOES NOT APPLY TO THE FAILURE TO RENEW A 

POLICY, EXCEPT AS TO COVERAGE IN FORCE FOR LESS THAN 12 MONTHS.]

* Sec. 7. AS 21.36.220 is amended by adding a new subsection to read:

(b) An insurer may not exercise its right to cancel a policy of 

business or commercial insurance unles-s => — -• -    -  ------- -
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cancellation is mailed or delivered to the named insured, at the 

address shown in the polic* and to the agent or broker of record, at 

least 60 days before the effc . . ve date of cancellation. However, if 

cancellation is for nonpayme.. of premium, the notice shall be mailed 

or delivered to the named insured at the address shown in the policy 

and to the agent or broker of record at least 10 days before the

effective date of cancellation, and must include or be accompanied by 

a statement of the reason for the cancellation.

* Sec. 3. AS 21.36 is amended by adding a new section to read:

Sec. 21.36.235. RETURN OF PREMIUM UPON CANCELLATION. If an 

insurer cancels a policy under AS 21.36.220(b), it shall return any 

unearned premium to the agent or broker of record or directly to the 

insured or premium finance company, if applicable, by the effective 

date of cancellation, except that if cancellation is for nonpayment of 

premium, any unearned premium shall be returned within 30 days after 

the notice of cancellation is given. If the unearned premium is

returned by the insurer to a person other than the insured, that 

person shall promptly return the unearned premium to the insured

unless otherwise provided by agreement between the person and the 

insured.

* Sec. 9. AS 21.36.260 is amended to read:

Sec. 21.36.260. FAILURE TO RENEW. An insurer may not fail to

renew a personal insurance policy in force for less than 12 months. 

An insurer may not fail to renew a policy [IN FORCE FOR 12 MONTHS OR

MORE] unless a written notice of nonrenewal is mailed or delivered to

the named insured, at the address shown in the policy, at least 20

days for a personal insurance policy, and at least 60 davs for a

business or commercial insurance policy, before the expiration date of 

the policy [,] or of the anniversary. n£— =— ~ -1 -.... ---------------
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term longer than one year or with no fixed expiration date. This 

section does not apply

(1) if the insurer has in good faith manifested in any way 

its willingness to renew;

(2) in case of nonpayment of premium for the expiring

policy; or

(3) if the insured fails to pay the premium as required by 

the insurer for renewal.

* Sec. 10. AS 21.36.250 is amended to read:

Sec. 21.36.250. NOTICE OF ELIGIBILITY. When a policy of automo­

bile liability insurance is cancelled, other than for nonpayment of 

premium, or is not renewed in accordance with [FOP,. FAILURE TO RENEW A 

POLICY OF AUTOMOBILE LIABILITY INSURANCE TO WHICH] AS 21.36.240 [AP­

PLIES], the insurer shall notify the named insured of possible eligi­

bility for automobile insurance through the automobile assigned risk 

plan, or automobile insurance plan. The notification must [SHALL] 

accompany or be included in the notice of cancellation or nonrenewal 

required by AS 21.36.220 [AS 21.36.230] and 21.36.240.

* Sec. 11. AS 21.36.310 is amended to read:

Sec. 21.36.310. DEFINITIONS. In AS 21.36.210 - 21.36.310

(1) "business or commercial insurance1* means insurance 

other than personal insurance, life insurance, disability insurance, 

title insurance, or an annuity contract;

(2) "nonpayment of premium" means failure of the named 

insured to discharge when due any obligations of the named insured in 

connection with the payment of premium on a policy, or any installment 

of the premium, whether the premium is payable directly to the insurer 

or its agent or indirectly under any premium finance plan or extension 

of credit; _____________



1 j
21

3

4

I'
5j

6,

7 ;

8

9 1
i

10

11 I

12'

13

,4

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

. i Vwi t\_iv i. .v u o a  j r c r i . r  l W U K J * .  U K A i ' T

(3) "oersonai automobile insurance" means insurance not 

relaced ro business or commercial activities, covering [(2) "POLICY" 

MEANS AN INSURANCE POLICY COVERING THE RISKS AND EXPOSURES LISTED IN 

AS 21.36.210(e) OR AN AUTOMOBILE POLICY THAT INCLUDES] automobile 

liability [COVERAGE] , uninsured or u>. ierinsurad motorists [MOTORIST 

COVERAGE], automobile medical payments [COVERAGE], or automobile 

physical damage [COVERAGE], that is delivered or issued for delivery 

in this state, [INSURING AS THE NAMED INSURED, ONE INDIVIDUAL OR HUS­

BAND AND WIFE RESIDENT OF THE SAME HOUSEHOLD,] and under which the 

insured vehicles are of the following types only:

(A) a motor vehicle of the private passenger or sta­

tion wagon type that is not used as a public or livery convey­

ance, nor rented to others, or

(B) any ocher four-wheel motor vehicle with a load 

capacity of 1,500 pounds or less chat is not used in the occupa­

tion, profession^ or business of the insured, nor used as a 

public or livery conveyance^ nor rented to others;

(4) "oersonai insurance" does not include an annuity con­

tract or a oolicv of life insurance, disability insurance, or title 

insurance; the term means oersonai automobile insurance, or insurance 

covering

(A) loss of or damage to real oroDertv that is used

oredcminantlv for residential ourooses and that dees no t consist

of more than four dwelling units;

(B) loss of or damage to oersonai orooertv. including

oersonai effects, household furniture, fixtures and eauioment

located in not more than four dwelling units; or

(C) legal liability of natural oersons for loss of.

damage to, or injury to, persons or property if the insurance
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does not cover liability arising from or in connection with 

business or commercial activities:

(5) [(3)] "renewal" or "renew" means

(A) che issuance and delivery by an insurer of a

policy replacing ac che and of che policy period a policy previ­

ously iosued and delivered by the same insurer,

(3) che issuance and delivery of a certificace or

notice expending che term of a policy beyond ics policy period or 

cerm, or

(C) che extension of che cerm .of a policy beyond ics 

policy period or cerm under a provision for extending the policy 

by payment of a continuation premium.

* Sec. 12. AS 21 is amended by adding a new chapter to read:

CHAPTER 75. JOINT INSURANCE ARRANGEMENTS.

Sec. 21.76.010. AUTHORITY TO ESTABLISH JOINT INSURANCE ARRANGE­

MENTS. (a) Municipalities, school districts, and regional educa­

tional attendance areas may enter into cooperative agreements with

each other for the purpose of establishing, operating, or participat­

ing in joint insurance arrangements through which che participacing 

members agree to pool contributions and

(11 assume risks from losses on a group basis; or

(2) purchase coverage on a group basis.

(b) A joint insurance arrangement under (a)(1) of chis section

may be only for property insurance.

(c) A joint insurance arrangement under (a)(2) of chis section

may be for any kind of insurance defined by chis t i d e  except for

(1) life, annuity, disability, and title insurance; and

(2) surety.

(d) A joinc insurance arrangement shall be considered an
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alternative or supplement to any other policy or contract of insurance 

authorized or required by law, including insuran'e under AS 21.75.

Sec. 21.75.020. REGULATION BY DIVISION OF INSURANCE. A joint 

insurance arrangement may not be considered insurance for the purpose 

of any other law of the state and is not subject to regulations of che 

director except as expressly provided in this chapter.

Sec. 21.76.030. GENERAL PROVISIONS OF COOPERATIVE AGREEMENTS. A 

cooperative agreement shall provide for the proper operation of the 

joint insurance arrangement, and include provisions for

(1) administration of che arrangement by a board of direc­

tors, specifying the number of members of che boara and other require­

ments necessary for the proper functioning of the board;

(2) appointment of an administrator and other persons as 

necessary for the proper functioning of the arrangement;

(3) organization of the arrangement, including a roster of 

participating members and the names of the members of the board of 

directors;

(4) procedures to establish and promote an aggressive risk 

management and program among the members of the arrangement, including 

procedures for identifying and reducing che risks that can be reduced 

through implementing better safety technologies and improved work 

techniques and procedures;

(5) enforcing the collection of contributions or payments 

in default from members of the arrangement;

(6) the addition of new members to the arrangement or che 

withdrawal of members from the arrangement;

(7) the method of apportioning costs and disposition of 

excess contributions;

(8) transmission of financial statements and audit reports
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of che arrangement to participating members;

(9) terminating the arrangement and disposing of its as­

sets; and

(10) establishing and administering a joint insurance fund.

Sec. 21.76.040. FINANCIAL PROVISIONS OF AGREEMENTS. (a) A 

cooperative agreement must include a provision requiring an annual 

determination by a casualty actuary who is a member of che American 

Academy of Actuaries that procedures for establishing reserves for 

losses of che joint insurance arrangement are actuarially sound.

(b) A joint insurance arrangement shall be subject to an annual 

independent audit. The audit shall be conducted in accordance with 

generally accepted auditing standards and must include a review of the 

actuarial assumptions used for establishing the reserves under (a) of 

this section. The audit report must include certification from a 

casualty actuary who is a member of the American Academy of Actuaries 

that the actuarial assumptions continue to be sound and the level of 

Che reserves are adequate.

(c) A joint insurance arrangement shall use a method of account­

ing that conforms with generally accepted government accounting prin­

ciples .

Sec. 21.76.050. CONTRACTING WITH PRIVATE ADMINISTRATORS. A 

cooperative agreement may authorize the board of directors to enter 

into contracts for services necessary to perform the functions of a 

joint insurance arrangement. The person contracting to perform the 

functions must be appropriately licensed under this title if this 

title so requires.

Sec. 21.7o.060. DELEGATION OF POWER TO CETTLE CLAIMS. A cooper­

ative agreement may delegate to the board of directors, or authorize 

delegation by the board to anocher person or group, the power to
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compromise, arbitrate, or ocherwise settle claims on behalf of the 

arrangement.

Sec. 21.76.070. EXCESS INSURANCE. A cooperative agreement may 

authorize the board of directors to purchase excess or catastrophic 

insurance on behalf of the joint insurance arrangement. The cost of 

the insurance shall be apportioned in the manner specified in the 

■oint insurance agreement. The board may purchase insurance under 

this section only from an insurer authorized to do business in the 

state or from an unauthorized insurer if the insurance is placed 

through a licensed surplus lines broker.

Sec. 21.76.080. JOINT INSURANCE FUND. (a) A joint insurance 

arrangement shall establish a joint insurance fund. The fund consists 

of money

(1) contributed by members of the joint insurance arrange­

ment through budgetary appropriations or transfers from a self-insur­

ance reserve; and

(2) collected by the joint insurance arrangement through 

subrogation of a claim paid from the fund to a member of the arrange­

ment .

(b) An expenditure may be made from a joint insurance fund only 

to pay claims, losses, or benefits, including interest on them, and 

the administrative and adjustment expenses incurred in connection with 

them, involving the types of protection for which the fund provides 

coverage as specified in the joint insurance agreement.

(c) The administrator shall keep the fund separate from other 

funds of a member of a joint insurance arrangement.

(a) For each type of protection offered by the joint insurance 

arrangement, the method of accounting must show the order, source, 

date, and amount of each payment from the fund.

CSS3 4 0 4 (L & C )  - I Q -  _  ______________________________
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.(e) Within 60 days of the end of the fiscal year, the adminis­

trator shall furnish a detailed report of the operation and condition 

of the fund to the board of directors and the director of insurance. 

The report furnished to the director of insurance shall be available 

for public inspection.

(f) Money held by a fund as reserves and money not needed for 

daily operations may be invested by che board of directors.

(g) A fund may not be terminated unless the administrator certi­

fies chat an amount of money sufficient to pay accrued and contingent 

expenditures has been placed in a fully collateralized escrow account.

Sec. 21.76.090. FILING OF AGREEMENT. The board of directors 

shall file a copy of the cooperative agreement with the director of 

insurance at least 60 days before the effective date of che agreement. 

The agreement shall be available for public inspection.

Sec. 21.76.100. REGULATIONS. A cooperative agreement ma^/ au­

thorize the board of directors to adopt regulations not inconsistent 

with law for the fair and equitable administration of the joint insur­

ance arrangement and the joint insurance fund.

Sec. 21.76.110. SUBROGATION. A joint insurance arrangement has 

a cause of action for reimbursement of money paid to a participating 

member for a loss or injur]/ if the participating member recovers money 

for the loss or injury from a third party. The joint insurance ar­

rangement also has a direct cause of action for reimbursement against 

a third party responsible for loss or _njuries sustained by a partic­

ipating member if the joint arrangement has paid money to che partic­

ipating member for the loss or injuries.

Sec. 21.76.900. DEFINITIONS. In this chapter

(1) "adjustment expenses" means expenses for investigative, 

processing, legal, actuarial, arbitration, and settlement services
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incurred in the adjustment of losses, claims, or benefits;

(2) "administrator” means a person or group appointed by 

the board of directors to administer a joint insurance arrangement or 

a joint insurance fund;

(3) "board" or "board of directors" means che board of 

directors provided for in a cooperative agreement;

(4) "cooperative agreement" means a written agreement 

entered into by two or more entities described in AS 21.75.010 for the 

purpose of establishing, operating, or participating in a joint insur­

ance arrangement;

(5) "fund" or "joint insurance fund" means a fund estab­

lished under AS 21.76.080;

(6) "joint insurance arrangement" means a joint insurance 

arrangement authorized under AS 21.76.010.

* Sec. 13. AS 21.39.155(a) is amended to read:

(a) The director may require carriers, except a reciprocal 

insurer formed by and insuring only a group of municipalities or 

nonprofit public utilities under AS 21.75 or a joint insurance ar­

rangement formed under AS 21.76, as a condition of writing a line of 

insurance dealing with workers' compensation, to participate in an 

assigned risk pool if che director finds that mandatory carrier part­

icipation is in the public interest.

* Sec. 14. AS 21.80.180(5) is amended to read:

(5) "insolvent insurer" means an insurer

(A) authorized to transact insurance in this state, 

except an assessable reciprocal insurer formed by anv_ insuring 

only municipalities or nonprofit public utilities, a joint insur­

ance arrangement formed under AS 21.76. che Medical Indemnity 

Corporation of Alaska, and the Health Care Providers Joint 

CSS3 404 (L&C) - 1 2 - ________________ ___________________________



1

2

3

4

5

6

7

3

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

.vumx u-vrtr 1 w uka  UK-ir J. WORK DRAFT

Underwriting Association established under AS 21.33, either at 

the tine the policy was issued or when the insured event 

occurred, and

(3) determined to be insolvent by a court of compe­

tent jurisdiction;

* Sec. 15. AS 21.80.180(6) is amended to read:

(6) "member insurer" means a person, except an assessable 

reciprocal insurer formed by and insuring only municipalities or 

nonprofit public utilities, a joint insurance arrangement formed under 

AS 21.76, the Medical Indemnity Corporation of.Alaska, and the Health

Care Providers Joint Underwriting Association established under 

AS 21.88, who

(A) writes any kind of insurance to which this chap­

ter aonlies under AS 21.30.020 including the exchange of recioro- 

cal or interinsurance contracts, and

(3) is licensed tc transact insurance in this state;

* Sec. 16. AS 21.36.210(e), 21,36.230, and 21.36.300 are repealed.

* Sec. 17. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

CSS3 4 0 4 (L&C)
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Original sponsors Sund, M.M.Miller, 
Hurley, et al

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 589 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to disability insurance."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21 is amended by adding a new chapter to read:

CHAPTER 55. STATE DISABILITY INSURANCE.

ARTICLE 1. COMPREHENSIVE DISABILITY INSURANCE ASSOCIATION.

Sec. 21.55.010. CREATION; MEMBERSHIP. There is established a 

nonprofit incorporated legal entity to be known as the Comprehensive 

Disability Insurance Association. Membership consists of all insurers 

licensed to transact disability insurance in the state and all li­

censed hospital or medical service corporations in the state. All 

members shall maintain membership in the association as a condition of 

doing disability insurance business in the state.

Sec. 21.55.020. BOARD OF DIRECTORS; ORGANIZATION. The board of 

directors of the association shall be made up of seven individuals 

selected by participating members, subject to approval by the director 

of the division of insurance. In determining voting rights at mem- 

D e r s 1 meetings, a member is entitled to vote in person or proxy. The 

vote shall be a weighted vote based upon the member's cost of disabil­

ity insurance derived from or on behalf of state residents in the 

previous calendar year, as determined by the director. In approving 

members of the board, the director shall consider, among other things, 

whether all types of participating members are fairly represented. 

Members of the board may be reimbursed from the association for expen­

ses incurred by them as. members., but may •.not-. o'therwise be compensated'

-1- CSHB 5 8 9 (L&C )
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by Che association for their services. The costs of conducting m e e t­

ings of the association and its board of directors shall be borne by 

members of the association.

Sec. 21.55.030. GENERAL POWERS. The association may

(1) exercise the powers granted’ to insurers under the laws 

of the state;

(2) sue or be sued;

(3) enter into contracts with insurers, similar associa­

tions in other states, or with other persons for the performance of 

administrative functions;

(4) establish administrative and accounting procedures for 

the operation of the association.

Sec. 21.55.040. OVERSIGHT BY DIRECTOR. The association shall 

submit its articles, b y l a w s , and operating rules to the director for 

approval.

Sec. 21.55.050. ADMINISTRATIVE PROCEDURE ACT. The association 

is exempt from the Administrative Procedure Act (AS 44.62).

Sec. 21.55.060. TAX EXEMPTION. The association is exempt from 

the payment of fees and taxes levied by the state or any of its polit­

ical subdivisions except taxes levied on real or personal property.

ARTICLE 2. STATE DISABILITY INSURANCE PLANS.

Sec. 21.55.100. TYPES OF INSURANCE PLANS. (a) The association 

shall make available to residents the following types of disability 

insurance plans:

(1) a group state plan for groups of from 3 - 2 5  residents, 

subject to the prohibition against fictitious groups in AS 21.36.190;

(2) an individual state plan for residents who are standard 

risks according to criteria established in regulations adopted by the

\ . . .director ; and. . -v.. > v •. '•

CSHB 589(L&C) ' * ' ‘”  " V  -2-
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(3) an individual state plan for resident? who are high 

risks according to criteria established in regulations adopted by the 

director.

(b) For each type of plan listed in (a) of this section, the 

association shall offer three alternatives related to deductibles as 

described in AS 21.55.120.

(c) The association shall make available to residents who are 65 

years of age and older a medicare supplement plan. The plan shall 

provide coverage of 50 percent of the deductible and copayment r e­

quired under medicare and 80 percent of the charges covered in AS 21.- 

55.110 to the extent that the charges are not paid by medicare. The 

coverage shall include a limitation of $1,000 per person on total 

annual out-of-pocket expenses for the covered services. The coverage 

may be subject to a maximum lifetime benefit of not less than 

$100,000.

(d) The association may not deny coverage under a state plan to 

a resident who satisfies the requirements of AS 21.55.300 - 21.55.310. 

The association may determine whether a person is a standard risk or a 

high risk in accordance with the director's regulations.

Sec. 21.55.110. MINIMUM BENEFITS OF STATE DISABILITY INSURANCE 

PLANS. Except as provided in. AS 21.55.120 - 21.55.160, the minimum 

standard benefits of a disability insurance plan offered under AS 21.- 

55.100 shall be benefits, including coverage for catastrophic illness, 

with a lifetime maximum of $1,000,000 per individual, for reasonable 

charges or, when applicable, the allowance agreed upon between a 

provider and a carrier for charges actually incurred, for the follow­

ing health care services, rendered to an individual covered by the 

plan for the diagnosis or treatment of nonoccupational disease or

j. ..injury:.. ...... ... ........ ......... . . ••.. s , .
• • '••• ;• •. .:.,V • ••••'• L , .'.IVv: .lly.. : j‘
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(1) hospital services;

(2) professional services that are rendered by a physician 

or by a registered nurse at the physician's direction, other than 

services for mental or dental conditions;

(3) the diagnosis or treatment of mental conditions, as 

defined in regulation of the director, rendered during the year by 

one or more physicians on other than an inpatient basis or, at their 

direction, by their staffs of registered nurses, up to a yearly maxi­

mum benefit of $1,000;

(A) legend drugs requiring a physician's prescription;

(5) services of a skilled nursing facility for not more 

than 120 days in a calendar year if the servicer commence within 14 

days following .a confinement of at least three consecutive days in a 

hospital for the sane condition;

(6) home health agency services, as defined in regulations 

of the director, up to a maximum of 180 visits in a calendar year if 

the services commence within seven days following confinement in a 

hospital or skilled nursing facility of at least three consecutive 

days for the same condition, except that in the case of an individual 

diagnosed by a physician as terminally ill with a prognosis of six 

months or less to live, the home health agency services may commence 

irrespective of whether the covered person was previously confined or, 

if the covered person was confined, irrespective of the seven-day 

period, and the yearly benefit for medical social services may not 

exceed $200; in this paragraph, "medical social services" means 

services rendered under the direction of a physician by a qualified 

social worker holding a master's degree from an accredited school of 

social work, including assessment of the social, psychological and 

family problems related to . tor ;, arising, out...of .the . covered .person's
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illness and treatment, appropriate action and utilization of community 

resources to assist in resolving the problems, and participation in 

the development of treatment for the covered person;

(7) use of radium or other radioactive materials;

(S) outpatient chemotherapy for the removal of tumors and 

treatment of leukemia, including outpatient chemotherapy;

(9) oxygen;

(10) anesthetics;

(11) nondental prosthesis and maxillo-facial prosthesis used 

to replace any anatomic structure lost during treatment for head and 

neck tumors or additional appliances essential for the support of the 

prosthesis;

(12) .rental of durable medical equipment that has no per­

sonal use in the absence of the condition for which it was prescribed;

(13) diagnostic x-rays and laboratory tests as defined in 

regulations of the director;

(14) oral surgery for excision of partially or completely 

unerupted impacted teeth or excision of a tooth root without the 

extraction of the entire tooth;

(15) services of a licensed physical therapist rendered 

under the direction of a physician;

(16) transportation by a local piofessional ambulance to the 

nearest health care institution qualified to treat the illness or 

injury;

(17) confinement in a facility <.-stablished primarily for the 

treatment of alcoholism and licensed by the state, or in a part of a 

hospital used primarily for this treatment, for a period of at least 

45 days within any calendar year;

• (IB) .other services -that are. m e d i c a l l y . necessary in , the ' •
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treatment or diagnosis of an illness or injury as may be designated or 

approved by the director.

Sec. 21.55.120. DEDUCTIBLES AND COPAYMENTS. (a) A state plan 

may require deductibles of $200 a person, $500 a person, or $750 a 

person. The amount of the deductible may'not be greater when a ser- 

vice is rendered on an outpatient basis than when that service is 

offered on an inpatient basis. Expenses incurred during the last 

three months of a calendar year and actually applied to an individ­

ual's deductible for that year shall also be applied to that individu­

al's deductible in the following calendar year. The $200 maximum, the 

$500 maximum, and the $750 maximum may be adjusted yearly to corre­

spond with the change in the medical care component of the consumer 

price index, as adjusted by the director. The base year for the 

computation shall be the first full calendar year of operation of the 

association.

(b) A statr plan shall require a maximum copayment of 20 percent 

for charges for all types of health care in excess of the deductible 

and 50 percent for services described in AS 21.55.110(3) in excess of 

the deductible.

(c) The sum of the deductible and copayments required in any 

calendar year under a plan may not exceed a maximum limit of $1,000 

per covered individual or $2,000 per covered family. Covered expenses 

incurred after the applicable maximum limit has been reached shall be 

paid at the rate of 100 percent, except that expenses incurred for 

treatment of mental and nervous conditions shall be paid at the rate 

of 50 percent. The $1,000 and $2,000 maximums shall be adjusted 

yearly to correspond with the change in the medical care component of 

the consumer price index as adjusted by the director.

(d) In .this section, "consumer price .index" .means, the consumer.-, 
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price index for all urban consumers for the Anchorage Metropolitan 

Area compiled by the Bureau of Labor Statistics, United States 

Department of Labor.

Sec. 21.55.130. BENEFIT LIMITATIONS. (a) A state plan shall 

limit benefits with respect to each pregnancy, other than a pregnancy 

involving complications of pregnancy, to a maximum of $250. In this 

subsection, "complications of pregnancy" means

(1) conditions requiring hospital stays, when the pregnancy 

is not terminated, whose diagnoses are distinct from pregnancy but are 

adversely affected by pregnancy or are caused by pregnancy, such as 

acute nephritis, nephrosis, cardiac decompensation, missed abortion 

and similar medical and surgical conditions of comparable severity, 

but does not include false labor, occasional spotting, physician- j 

prescribed rest during the period of pregnancy, morning sickness, 

hyperemesis gravidarum, pre-eclampsia and similar conditions associ­

ated with management of a difficult pregnancy not constituting a noso- 

logically distinct complication of pregnancy; and

(2) nonelective caesarean section, ectopic pregnancy that 

is terminated, and spontaneous termination of pregnancy, that occurs 

during a period of gestation in which a viable birth is not possible.

(b) A state plan may limit lifetime benefits to a maximum of not

less than $1,000,000 per covered individual.

Sec. 21.55.1A 0 . PREEXISTING CONDITIONS. (a) A preexisting

condition exclusion in a state plan may not exclude coverage of a

preexisting condition unless

(1) the condition first manifested itself within the period 

of six months immediately before the effective date of coverage in a 

manner that would cause a reasonably prudent person to seek diagnosis,

care, or treatment; . ,.....  , • . . . .♦.• • •••
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(2) medical advice or treatment was recommended or received 

within the period of six months immediately before the effective date • 

of coverage; or

(3) the condition is pregnancy existing on the effective 

date of coverage.

(b) A policy may not exclude coverage for a loss due to pre­

existing conditions for a period greater than 12 months following the 

effective date of coverage. An individual state plan issued as a 

result of conversion from a group state plan shall credit the time 

covered under the group state plan toward the exclusion for preexist­

ing conditions. An individual high risk plan issued as a result of 

conversion from an individual standard risk plan shall credit the time 

covered under the standard risk plan toward the exclusion for preex­

isting conditions.

Sec. 21.55.150. CARE AND SERVICES NOT COVERED. A state plan may 

not provide benefits for charges for the following:

(1) care for an injury or disease either

(A) arising out of and in the course of an employment 

subject to a workers' compensation or similar lav? or where the 

benefit is required to be provided under a workers' compensation 

policy to a sole proprietor, business partner, or corporation 

officer; or

(B) to the extent benefits are payable without regard 

to fault under a coverage statutorily required to be contained in 

a motor vehicle or other liability insurance policy or equivalent 

self-insurance;

(2) treatment for cosmetic purposes other than surgery for 

the prompt repair of an accidental injury sustained while covered or 

for. replacement of an anatomic structure removed .during, .treatment-of
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tumors;

(3) travel, other than transportation by local professional 

ambulance to the nearest health care institution qualified to treat 

the illness or injury;

(A) private room accommodations to the extent it is in 

excess of the institution's most common charge for a semiprivate room;

(5) services or articles to the extent that the charge

exceeds the reasonable charge in the locality for the service;

(6) services or articles that are determined not to be

medically necessary, except for the fabrication or placement of the 

prosthesis as specified in AS 21.55.110(11) and (2) of this section;

(7) services or articles the provision of which is not

within the scope of the license or certificate of the institution or 

individual rendering the services or articles;

(8) services or articles furnished, paid for or reimbursed

directly by or under any law of a government, except as otherwise

provided in this chapter;

(9) services or articles for custodial care or designed

primarily to assist an individual in the activities of daily living;

(10) service charges that would not have been made if no 

insurance existed or for which the covered individual is not legally 

obligated to pay;

(11) eyeglasses, contact lenses, or hearing aids or the

fitting of them;

(12) dental care not specifically covered by this chapter;

and

(13) services of a registered nurse who ordinarily resides 

in the covered individual's home, or who is a member of the covered

individual's family or- the family of. the covered’ individual's'-.spouse.
.? ; . •• • . j •;/ V -y * .. • ■
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Sec. 21.55.160. COORDINATED COVERAGE. The minimum standard 

benefits of a state plan nay be satisfied by catastrophic coverage 

offered in conjunction with basic hospital or medical-surgical plans 

on an expense incurred or service basis as approved by the director as 

providing at least equivalent benefits.

Sec. 21.55.170. STATE PLAN PREMIUMS. (a) The association nay 

not charge a rate for coverage issued by or through the association 

that is excessive, inadequate, or unfairly discriminatory,

(b) The association shall use separate scales of premium rates

based on age for individual risks and group risks. The association

may charge a higher premium for a high risk plan than for a standard 

risk plan.

(c) Notwithstanding (a) of this section, the schedule of premi­

ums for coverage under each type of state plan listed in AS 21.55.100 

shall be designed so that each type of plan is self-supporting. The

premiums shall be based on generally accepted actuarial principles.

ARTICLE 3. ADMINISTRATION OF PLANS.

Sec. 21.55.200. SUBMISSION OF PLANS. A member of the associa­

tion may submit to the director for approval a policy of disability 

insurance or medicare supplement that is being proposed to serve as a 

state plan. The time and manner of the submission and approval shall 

be prescribed by regulations of the director.

Sec. 21.55.210. SELECTION OF WRITING CARRIERS. The association 

may select policies and contracts, or parts of them, submitted by a 

member of the association, or by the association or others, to develop 

specifications for bids from a member that wishes to be selected as a 

writing carrier to administer a state plan. The selection of the 

writing carrier shall be based upon criteria including the member's 

... ■ proven ability to handle, large- group disability•, insurance - casesj-.- 
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efficient claim paying capacity, and the estimate of total charges for 

administering the plan.

Sec. 21.55.220. DUTIES OF WRITING CARRIERS. (a) The writing 

carrier shall perform the administrative and claims payment functions 

required by this section. The writing carrier shall provide these 

services for a period of three years, unless a request to terminate is 

approved by the director. The director shall approve or deny a r e­

quest to terminate within 90 days of its receipt. A failure to make a 

final decision on a request to terminate within the specified period 

shall be considered an approval. Si:: months before the expiration of 

each three-year period, the association shall invite submissions of 

policy forms from members of the association, including the writing 

carrier. The association shall follow the provisions of AS 21.55.210 

in selecting a writing carrier for the subsequent three-year period.

(b) The writing carrier shall provide to all eligible persons 

enrolled in a state plan an individual policy or certificate, setting 

out a statement of the insurance protection to which the person is 

entitled, with whom claims are to be filed, and to whom benefits are 

payable. The policy or certificate must indicate that coverage was 

obtained through the association.

(c) The writing carrier shall submit to the association and the 

director on a monthly basis a report on the operation of the state 

plans. Specific information to be contained in the report shall be 

determined by the association.

(d) Claims shall be paid by the writing carrier and shall indi­

cate that the claim was paid under a state plan. A claim payment 

shall include information specifying the procedure to be followed in 

the event of a dispute over the amount of payment.

(e). The writing carrier . shall, .be reimbursed, from .the. state -plan

-11- ' : v‘ •' CSHB 5 8 9 (L&C)



premiums received for its direct and indirect expenses. Direct and 

indirect expenses shall include a pro rata reimbursement for that j 

portion of the writing carrier's administrative, printing, claims •' 

administration, management and building overhead expenses that are 

assignable to the maintenance and administration of the state plans. 

The association shall approve cost accounting methods to substantiate 

the writing carrier's cost reports consistent with generally accepted 

accounting principles. Direct and indirect expenses may not include 

costs directly related to the original submission of policy forms 

before selection as the writing carrier.

(f) The writing carrier shall at all times when carrying out its 

duties under this chapter be considered an agent of the association 

and the director.

Sec. 21.55.230. OPERATION OF THE PLAN. (a) Upon notification 

as an eligible person or group under AS 21.55.320, a person or group 

may enroll in a state plan by payment of the appropriate state plan 

premium to the writing carrier.

(b) An employer that has in its employ one or more eligible 

persons enrolled in a state plan may make all or a portion of a state 

plan premium payment directly to the writing carrier.

(c) At least 85 percent of the state plan premiums paid to the 

writing carrier shall be used to pay claims; not more than 15 percent 

may be used for the payment of agent referral fees under this chapter 

and for payment of the writing carrier's direct and indirect expenses 

under this chapter.

(d) Each contributing member of the association shall share the 

losses due to claims expenses of the state plans for plans issued or 

approved for issuance by the association, and shall share in the 

operating and administrative expenses . incurred, or estimated-^to - be-
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incurred by the association incident to che conduct of its affairs. 

Claims expenses of the state plan that exceed the premium payments 

allocated to the payment of benefits shall be the liability of the 

contributing members. Contributing members shall share in the claims 

expense of the state plans and operating and administrative expenses 

of the association in an amount equal to the ratio of the contributing 

member's total disability insurance premium, received from or on 

behalf of state residents, as divided by the total disability insur­

ance premium received by all contributing members from or on behalf of 

state residents, as determined by the director.

(e) The association shall make an annual determination of each 

contributing member's liability, if any, and may make an annual fiscal 

year end assessment if necessary. The association may also, subject 

to the approval of the director, provide for interim assessments 

against the contributing members as may be necessary to assure the 

f i n a n c i a l 'capability of the association in meeting the incurred or 

estimated claims expenses of the state plans and operating and admin­

istrative expenses of the association until the association's next 

annual fiscal year end assessment. Payment of an assessment is due 

within 30 days of receipt by a contributing member of a written notice 

of a fiscal year end or interim assessment. Failure by a contributing 

member to tender to the association the assessment within 30 days 

shall be grounds for termination of the contributing member's memb e r­

ship. A contributing member that ceases to do disability insurance 

business in the state remains liable for assessments through the 

calendar year during which the disability insurance business ceased. 

The association may decline to levy an assessment against a contribut­

ing member if the assessment would not exceed $10.

•plans 
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shall be held at interest and used by the association to offset future 

losses due to claims expenses of a state plan or allocated to reduce 

state plan premiums.

ARTICLE 4. ENROLLMENT IN THE STATE DISABILITY INSURANCE PLAN.

Sec. 21.55.300. ELIGIBILITY FOR STATE DISABILITY INSURANCE. (a) 

Subject to AS 21.36.190, a state resident or a group of from 3 to 25 

state residents is eligible to enroll in a state plan described in 

AS 21.55.100.

(b) Additional eligibility requirements may not be imposed by 

the director, the association, or a writing carrier.

Sec. 21.55.310. ENROLLMENT BY AN ELIGIBLE PERSON OR GROUP. (a)

A person or group may enroll in a state plan by submission of a cer­

tificate of eligibility to the writing carrier. The certificate must 

include the following:

(1) name, address, age, and length of time at residence of 

the applicant;

(2) name, address, and age of spouse and children if any, 

if they are to be insured; and

(3) a designation of the plan desired, including deductible 

option chosen.

(b) A person may not be covered by more than one policy under 

this chapter at any one time. Upon ceasing to be a resident of the 

state a person is not eligible to \ urchase or renew coverage under a 

state plan.

Sec. 21.55.320. WRITING CARRIER'S RESPONSE. Within 30 days of 

receiving the certificate described in AS 21.55.310, the irriting 

carrier shall either reject the application for failing to comply with 

the requirements of AS 21.55.300 and 21.55.310 or forward the eligible

person a. notice of acceptance and ^billing . information... -Insurance is; - •
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effective immediately upon receipt of the first month's premium, and 

is retroactive to the date of the application, if the applicant other­

wise complies with the requirements of this chapter.

Sec. 21.55.340. SOLICITATION OF ELIGIBLE PERSONS. (a) The 

association, under a plan approved by the director, shall disseminate 

appropriate information to the residents of the state regarding the 

existence of the state plans and the means of enrollment. Means of 

communication may include use of the press, radio, and television, as 

well as publication in appropriate state offices and publications.

(b) The association shall devise and implement means of m a i n­

taining public awareness of the provisions of this chapter and shall 

administer this chapter in a manner that facilitates public participa­

tion in the sta.te plans.

(c) The writing carrier shall pay an agent's referral fee of $50 

to each insurance agent who refers an applicant to a state plan, if 

the application is accepted. Selling or marketing of qualified state 

plans is not limited to the writing carrier or its agents. The refer­

ral fees shall be paid by the writing carrier from money received as 

premiums for a state plan.

(a) An insurer that rejects or applies underwriting restrictions 

to an applicant for disability insurance in the state shall notify the 

applicant of the existence of the state plans, the requirements for 

being accepted, and the procedure for applying.

ARTICLE 5. GENERAL PROVISIONS.

Sec. 21.55.400. DUTIES OF DIRECTOR. The director may

(1) formulate general policies to advance the purposes of 

this chapter;

(2) supervise the creation of the State Comprehensive 

Disability Insurance Association;
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(3) approve the selection of the writing carrier by the 

association and approve the association's contract with the writing 

carrier including the coverages and premiums to be charged;

(4) appoint advisory committees;

(5) conduct periodic audits to assure the general accuracy 

of the financial data submitted by the writing carrier and the asso­

ciation ;

(6) contract with the federal government or anotnei ;nit of 

government to ensure coordination of the state plans with other gov­

ernmental assistance programs;

(7) undertake directly or through contracts with other 

persons studies or demonstration programs to develop awareness of the 

benefits of this chapter;

(8) contract with insurers and others for administrative 

services; and

'(9) adopt regulations necessary to administer this chapter.

Sec. 21.55.500. DEFINITIONS. In this chapter

(1) "association" means the Comprehensive Disability Insur­

ance Association created in AS 21.55.010;

(2) "state plan" means a policy of insurance offered by the 

association through a writing carrier;

(3) "writing carrier" means the insurer or insurers select­

ed by the association and approved by the director to administer a 

state plan.
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Testimony to the Hawaii House of Representatives Committee on 

Health and Committee on Consumer Protection and Commerce, Octoer 

.2 2, 1985.

My name is William K. Scheuber. I am President of Medical 

Underwriters of California, a management company owned by the 

Alameda-Contra Costa Medical Association. Medical Underwriters 

operates Medical Insurance Exchange of California which provides 

professional liability insurance to about 740 medical doctors in 

Hawaii, and to more than 3400 doctors in Alaska, Idaho, Nevada 

and California.

I understand that you would like to hear from us our views of the 

professional liability situation as it now confronts insurers and 

the doctors they insure. I presume that you would also like some 

suggestions as to what you might consider doing about it here in- 

Hawaii.

In the past 15 months MIEC has increased the number of doctors it 

insures in Hawaii by 400, a growth of 135%. Such growth is 

unusual in the insurance industry, but we take no credit for 

salesmanship because MIEC has no salesmen. The growth occurred 

because almost nobody else has been offering Professional 

Liability insurance in Hawaii for more than a year. Nobody else 

is offering it because it is the judgement of insurance 

professionals that it is impossible to make a profit on medical 

malpractice insurance, and worse that it is a virtual certainty 

that such insurance will result in losses of massive size. 

Hawaii is not alone with this reputation. Private companies 

along with special funds set-up by state legislatures have 

abandoned Professional Liability, or gone broke, in almost every 

state in the Union in the past ten years. Two of the 42 

companies newly formed by doctors in 1975 and since have gone 

broke after less than ten years of existence; at least three are 

in my opinion presently insolvent, and at least a dozen more are 

in a condition I would not want our company to be in. j



( E x h i b i t  I )  ( E x h i b i t  I I )

Until the 1975 '’malpractice crisis," insurance companies had 

never separated professional liability from other kinds of 

losses. After the first five years -of keeping separate 

statistics, Best's, the insurance rating service, (not known for 

colorful writing), reported in January of 1980: "Medical

Malpractice, now in its sixth year as an individual line, has 

demonstrated its ability to stun the underwriter... Since five 

years ago, experience has deteriorated drastically... it shows 

an underwriting loss of $960 million and a combined loss ratio of 

116%."

In another five years - this year - it was even worse. This 

January, (Exhibit III), Best's reported underwriting losses for­

med z a l malpractice alone, of $3.4 billion for the previous five 

years, an average combined loss rati of 147%. (Combined Loss 

Ratio is all losses and loss cos',:: .r.rurred divided by premiums

earned.) It estimated loss for the 1984 year alone at $1.1 

billion. Best's six month report from January 1, 1985 to June, 

1985 increased the combined loss ratio to 169%. The numbers tell 

the story, and they are mournful numbers.

This is what is happening now, this year. But the past gives us 

no comfort, either, because it tells us that the present will 

only get worse. The company which for twenty-five years covered 

the New York State sponsored doctors' program withdrew from the 

program in 1974, eleven years ago. It never received more than 

40 million in annual premiums, and in the 25 years of its 

coverage, its total premium was $225 million. Its losses when it 

quit, eleven years ago, were under $100 million. In the next ten 

years, to the present, the carrier has paid more than 355 million 

in claims and claims expenses. In 1984 alone, its tenth year 

after it stopped insuring, it paid out $30 million. It still has 

1300 known claims to dispose of. It still receives new claims at 

he rate of 200 each year.



This time it is the reinsurers who are suddenly alarmed. The 

past ten yearr-, have identified Professional Liability as the 

worst loser in the whole property-casualty insurance industry 

which, in America, is itself a big loser. The uniquely American 

Liability Industry Is now receiving frantic attention from the 

re’nsurance industry, world wide. They are raising American 

rates by shocking percentages or, when coverage expires, refusing 

to renew it on any terms, They are behaving in 1985 just as the 

primary insurers did in 1975.

Some grand old names in the dignified world of reinsurance are 

seeking mid-term to pull out of contracts they are already 

committed to. This is unprecedented behavior.

Mr. Peter Miller, Chairman of Lloyds of London, spent a large 

part of this summer traveling among the insurance centers of the 

United States, stating (Exhibit IV) (Exhibit IVa), on behalf of 

LloyJs of London, the thesis that .asualty risks in the United 

States -- he didn't mention any other countries —  have become 

uninsurable. Only the most optimistic he says, will continue to 

insure them and only with huge rate increases. He's not the only 

one talking like this.

The following are representative quotes from "Business Insurance" 

(Exhibit V), a trade publication, which covered last month's 

meeting of worldwide reinsurers, among them the largest American 

Reinsurers. The meeting was held, appropriately, in Monte Carlo.

"No one wants North American casualty business. Even the 

reinsurers with the capacity to write U.S. risks are refusing, 

because o.c large losses and their assessment that it is 

impossible to properly price U.S. casualty insurance."

"They are saying that the tort system - and the courts - in the 

United States make casualty business uninsurable. They say they 

have no ability to ascertain what losses will be."



^ "The reaction is the same in the Far East."

’Reinsurance rates could jump as much as 500Z to 1000Z for the 

most risky long-tail casualty business." Risky long-tail 

casualty buiness is exactly what Medical Malpractice Insurance 

is. (Exhibit VI).

You may reasonably ask: Well, if it's so bad, what's MIEC doing

here? We came to Hawaii for the same reason we came into 

existence in 1975: because no company would insure our doctors.

A little less acutely, the same thing happened in Hawaii. The 

doctors needed us because most sensible doctors didn't want to 

practice medicine without insurance coverage, so they had to 

create their own insurance company. We will continue to be an 

insurance company owned by its policyholders as long as the 

policyholders are willing to pay whatever premiums are necessary 

for us to survive and prosper and to serve them. The doctors in 

turn of course will include those premiums in their costs as long 

as patients and the legislators who fund government programs are 

willing to pay them. Either the premium rates will go up to pay 

the losses or losses will diminish to the point where our owners 

can lower the premiums. Doctors will certainly lower the 

premiums if it becomes possible to do so. They don't want to 

make money from each other as owners of an insurance company. 

They do want an insurance company that can and will continuously 

provide reliable and equitable protection.

We have some suggestions on how to begin to lower those premium 

rates, rather than just letting the crisis ride. As a 

doctor-owned company, .we've done something the commercial 

insurance industry never did. Out of the tremendous motivation 

which is prevalent among doctors to avoid damage and lawsuits, 

we've taken vigorous action in loss prevention, claims 

administration, and underwriting, in an organized program



designed to reduce injuries and losses. With the help of doctors 

and legislators, we've explained and defended the reforms which 

were enacted in 1975 by the California Legislature at the urgent 

request of the public and the medical profession.

Ten years after their enactment the four most important of the 

California reforms have been found constitutional. The reforms 

are the best that any State in the nation has enacted, and their 

effect is just beginning. They place n limit on awards for pain 

and suffering, place limits on the percentage of the award which 

the plaintiff's lawyer can charge as a fee, permit the jury to 

know what other resources were available to the patient for the 

payment of losses, so he is not paid twice for the same loss, and 

permit the use of periodic payments to assure that the money will 

be used for the patient's needs and for the purpose intended. We 

believe that these reforms (Exhibit VII) are the best hope of 

diminishing losses in California in the next five to ten years, 

and we respectfully suggest that the Hawaii Legislature as the 

Legislatures of other states are doing, consider the California 

reforms as a start toward a long term solution.

As it always has, the Plaintiff's bar everywhere is exercising 

its creativity in developing new grounds for litigation. 

Plaintiffs lawyers are now diligently expanding in the courts 

their pleas for punitive damages, their allegations of "Bad 

Faith" on the part of the insurance carrier against the insured 

in the administration of claims, and worst of all, expanding the 

extremely profitable abuse of the "Deep Pocket" doctrine, which 

says that a defendant who is only 1% responsible for an injury 

must pay the entire loss if the other defendants are not able,to 

pay. It will be obvious from our Exhibits (XXI through XXVII) 

that the motivation for these maneuvers has nothing to do with 

justice,, but has a lot to do with the winning of huge legal fees, 

based on a percentage of the award. This has proved outrageously



responsibility for difficult and dangerous medical 

situations with potential for massive and long-term 

damage, experience the biggest lawsuits and the biggest 

losses. In New York State and everywhere else, it is 

the Professors of neurosurgery in the medical schools 

who have multiple law suits against them, with 

multimillion dollars at risk. They are certainly not 

incompetent, but their services are difficult and 

complex. Any bad result highly-skilled doctors are 

involved in is viewed as a potential jack-pot by the 

plaintiff's bar.

3. 80% of all losses incurred in the forty years between

1935 and 1975 were incurred in the five years between
i

1970 and 1975. The frequency continues to increase at 

the same rate. Without much doubt, this is because 

modern medicine is becoming more difficult and complex, 

and because public expectations are high.

A. It isn't our "legal system" which is bad. It's the 

exploiters of the legal system who are bad. A lack of 

public vigilance and protest over many years has 

permitted them to arrange everything to suit 

themselves. The defense attorneys take some of the 

blame, and say of their plaintiff colleagues: "For too

long the Association of Trial Lawyers has monopolized 

the attention of Appellate Court Judges." They need to 

be limited, and watched. What most needs to be watched 

and limited is the profitable contingency fee, which #is 

the great motivator for chicanery and injustice. It 

motivates some plaintiff attorneys to exploit damage by 

creating liability where it does not exist. Combined 

• with the twin threats of punitive damages against the



defendant and bad faith against the carrier, 

contingency percentages can and do make the plaintiffs 

attorney aspire to become an instant millionaire. This 

motivates a depressing number to engage in the 

equivalent of legal extortion, and blackmail.

One organization of defense counsel (California Defense 

Council) is embarrassed and frightened by the 

activities of their plaintiff colleagues, and is trying 

to prevent the Golden Goose from being killed: "As we

have travelled around the country drumming up support 

for California Defense Council, we are impressed by... 

an almost universally shared preception that unless 

something radical is done, the system as we know it is 

not long for this world."

Plaintiffs attorneys are too often overpaid for ’V i r  

work, since lawyers are usually the only ones pern ced 

to judge its value. We know of a case in which t._e 

plaintiffs attorney was paid, with a judge's approval, 

a fee of $640,000 for arranging a settlement in the 

case of a child who was paralyzed at birth and was 18 

months old at the time of settlement. Without going to 

court or arguing a case, the plaintiff's lawyers fee 

amounted to $35,500 a month for the 18 months which 

elapsed between the injury and the settlement, more 

than $1,000 a day including Saturdays, Sundays and 

Holidays. Because the premium out of which this fee 

was paid ultimately comes from sick people who pay
0

doctors fees, one medical society asked the judge on 

what basis he approved $640,000. The judge made no 

analysis of the time spent or services rendered, and 

replied only that this fee was not unusual.



In another settlement, an agreement was reached to pay 

the injured patient $16,000 per month for life. The 

patient's age gave him a life-expectancy of 20 years. 

His attorney also will receive, as his fee, $16,000 per 

month, for the rest of his life. The attorney, 

however, has a life-expectancy of 30 years.

We think the system can be a good and fair one, but it needs 

examination, modification, and public vigilance over the 

activities of the insurance industry, the lawyers, and the 

courts, as well as over the medical profession.

The officers and executives of MIEC will consider it a privilege 

to provide this committee and the Hawaii Legislature with any 

further information, research experience or counsel we may 

possess in our specialized field which may assist in improving 

the situation in Hawaii, as we have done in other parts of the 

country.

BS/lmm/COR7
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B e s t’s C om parison o f P rofession a l 
L iability Carriers
MIEC Receives “ A” Rating

T h e  1984 Be:>'s Key Rating Guide h a s  b e e n  
p u b l i s h e d  a n d  d i s t r i b u t e d .  F o r  t h e  f i r s t  t im e ,  
m a n y  o f  t h e  p h y s i c i a n - o w n e d  c a r r i e r s  f o r m e d  in 
t h e  m i d - t o - l a t e  ' 7 0  s  h a v e  b e e n  a s s i g n e d  a  r a t i n g  
b y  B e s t ' s .  T h e  g u i d e  c o m p a r e s  s i g n i f i c a n t  p r e ­
m i u m ,  s u r p l u s  a n d  l o s s  r e s e r v e  f i g u r e s  a n d  r a t i o s  
o f  2 3  p h y s i c i a n - o w n e d  c a r r i e r s  a n d  t h r e e  c o m ­
m e r c i a l  c a r r i e r s  s h o w i n g  1 9 8 3  y e a r - e n d  r e s u l t s .  
S o m e  a r e  c o m p a r e d  t o  1 9 8 2  f i gu re s . -  

T h e  f o l l o w i n g  a r e  h i g h l i g h t s  o f  t h i s  c o m p a r i -  
s i o n :
•  E i g h t e e n  d o c t o r  o w n e d  c o m p a n i e s  w e r e  e l i g i ­
b l e  f o r  a  B e s t ’s r a t i n g  t h i s  y e a r .  O n l y  s e v e n ,  i n ­
c l u d i n g  M IE C ,  r e c e i v e d  a  r a t i n g  o f  " A ”  ( E x c e l ­
l e n t ) .  T h r e e  r e c e i v e d  " B  +  "  o r  " B "  ( V e r y  G o o d )  
a n d  t h e  o t h e r  e i g h t  r e c e i v e d  “ D e f e r r e d "  o r  " O m i t ­
t e d "  r a t i n g s .  T h i s  i s  h a r d l y  a  r e s o u n d i n g  v o t e  o f  
c o n f i d e n c e  in  t h e  f i n a n c i a l  o r  m a n a g e r i a l  
s t r e n g t h s  o f  d o c t o r - o w n e d  i n s u r a n c e  c o m p a n i e s  
b y  t h e  i n s u r a n c e  i n d u s t r y ’ s p r e m i e r  f i n a n c i a l  
r a t i n g  s e r v i c e .
•  P r e m i u m  t o  s u r p l u s  r a t i o s ,  a n  im p o r t a n t  i n ­
d i c a t o r  o f  a n  i n s u r a n c e  c o m p a n y ' s  f i n a n c i a l  
s t r e n g t h  a n d  m a r g i n  o f  s a f e t y ,  d e t e r i o r a t e d  at 1 4  
( 6 1  % )  o f  t h e  2 3  c o m p a n i e s .  G i v e n  t h e  l o n g - t e rm ,  
c u m u l a t i v e  a n d  u n p r e d i c t a b l e ,  a l t h o u g h  g e n e r a l ­
l y  n e g a t i v e  t r e n d  o f  m e d i c a l  m a l p r a c t i c e  l o s s  
d e v e l o p m e n t ,  t h i s  is a  d i s t u i b i n g  fa c t .  P r e m i u m  
t o  s u r p l u s  r a t i o s  g r e a t e r  t h a n  2 : 1  w e r e  r e p o r t e d  
b y  e i g h t  ( 3 5 % )  o f  t h e  2 3  c o m p a n i e s  in 1 9 8 3 ,  c o m ­
p a r e d  (to f i v e  ( 2 2 % )  in 1 9 8 2 .  T h e  a v e r a g e  p r e ­
m i u m  to s u r p l u s  r a t i o  o f  a l l  2 3  c o m p a n ' e s  w a s  
1 . 5 3 : 1 .  M I E C ' s  p r e m i u m  t o  s u r p l u s  r a t i o  was  a 
c o n s e r v a t i v e  0 . 4 5 : 1 .
•  T o t a l  n e t  w r i t t e n  p r e m i u m s  o f  t h e  2 3  c o m  
p a n i e s  w e r e  $ 6 0 0  m i l l i o n ,  u p  l e s s  t h a n  1 %  f r o m
1 9 8 2 .
•  L o s s  r e s e r v e s  c o n t i n u e  t o  g r o w  r a p i d l y  a s  
m i g h t  b e  e x p e c t e d  in  t h i s  l i n e  o f  b u s i n e s s .  T h e  
r a t i o  o f  l o s s  r e s e r v e s  t o  s u r p l u s  p r o v i d e s  a n o t h e r  
i n d i c a t i o n  o f  t h e  s a f e t y  m a r g i n  a v a i l a b l e  l o  p o l ­
i c y h o l d e r s .  T h e  average r a t i o  o f  l o s s  r e s e r v e s  t o  
p o l i c y h o l d e r  s u r p l u s  o f  t h e  2 3  c o m p a n i e s  w a s  
6 . 8 6 : 1  a n d  r a n g e d  a s  h i g h  a s  2 5 : 1  at o n e  o f  t h e

c a r r i e r s .  A t  a  2 5 : 1  l o s s  r e s e r v e s  t o  s u r p l u s  r a t i o ,  a 
4 %  u n d e r e s t i m a t i o n  o f  l o s s  c o s t s  o n  p e n d i n g  
c l a i m s  w o u l d  w i p e  o u t  t h e  s u r p l u s  o f  t h e  c o m ­
p a n y ,  t h r e a t e n i n g  its c o n t i n u e d  e x i s t e n c e .  M I E C ' s  
l o s s  r e s e r v e  t o  s u r p l u s  r a t i o  was  1 . 9 1 : 1 .
•  5 e v e r t  o f  t h e  c o m p a n i e s  ( 3 0 % )  r e p o r t e d  l o s s  
r e s e r v e  t o  s u r p l u s  r a t i o s  o f  m o r e  t h a n  5 : 1 ,  up  
f r o m  six; ( 2 6 % )  in  1 9 8 2 .  O n l y  s ix  o f  t h e  c o m ­
p a n i e s  r e p o r t e d  i m p r o v e m e n t s  in t h e  l o s s  r e s e r v e  
t o  s u r p l u s  r a t i o s  c o m p a r e d  t o  1 9 8 2 .  M I E C  w a s  
o n e  o f  t h o s e  s ix .
•  T h e  n u m b e r  o f  p o l i c y h o l d e r s  i n s u r e d  b y  t h e  2 3  
s u r v e y e d  c o m p a n i e s  d e c l i n e d  f r o m  a l m o s t  
1 1 0 , 0 0 0  in 1 9 8 2  t o  j u s t  o v e r  1 0 1 , 0 0 0  in <19 83 .  
T h i s  r e f l e c t s  t h e  i n c / e a s i n g  c o m p e t i t i o n  f r o m  
c o m m e r c i a l  c a r r i e r s  w h i c h  h a s  b e e n  a g r o w i n g  
c o n c e r n  f o r  s e v e r a l  y e a r s .  j t  a l s o  r e f l e c t s  t h e  
d i s a p p e a r a n c e  o f  t h e  F l o r i d a  c o m p a n y ,  c u r r e n t l y  

j n  r e h a b i l i t a t i o n  .by t h e  i n s u r a n c e  d e p a r t m e n t  o f  
t h e  S t a t e  o f  F l o v i d a T a n d  C a l i f o r n i a ' s  P S I E  w h i c h

^w a s a b s o r b e d  b v  a c o m m e r c i a l  c a r r i e r  e a r l i e r  t h i s

•  A v e r a g e  s u r p l u s  p e r  p o l i c y h o l d e r  f o r  t h e  2 3  
c o m p a n i e s  i n c r e a s e d  t o  $ 3 , 8 5 6  f r o m  $ 3 , 3 5 8  in
1 9 8 2 ,  b u ’. s o m e  c o m p a n i e s  h a v e  l e s s  t h a n  $ 1 . 0 0 0  
s u r p l u s  p e r  p o l i c y h o l d e r .  M IE C ' s  s u r p l u s  p e r  
p o l i c y h o l d e r  w a s  $ 8 , 9 6 9 .  s
•  N i f l e  o f  t h e  c o m p a n i e s  s u f f e r e d  o v e r a l l  r e d u c ­
t i o n s  in  p o l i c y h o l d e r s '  s u r p l u s  b e tw e e n  1 9 8 2  a n d
1 9 8 3 .  M I E C  r e c o r d e d  a 2 6 %  g a i n  in s u r p l u s  b e ­
t w e e n  1 9 8 2  a n d  1 9 8 3 .

M I E C  r e c e i v e d  a n  " A "  r a t i n g  wh i c h  w a s  a c c o m ­
p a n i e d  b y  t h e  f o l l o w i n g  c o m m e n t  f r o m  B e s t ' s :  

" E i a s e d  o n  o u r  c u r r e n t  a n a l y s i s  o f  t h e  e x ­
c h a n g e ' s  f i n a n c i a l  p o s i t i o n  a n d  o p e r a t i n g  p e r ­
f o r m a n c e .  w e  a s s i g n  a B e s t ' s  r a t i n g  o f  A'  ( E x ­
c e l l e n t ) .  A f t e r  c a r e f u l  r e v i ew  o f  y o u r  f i n a n c i a l  
s t a t e m e n t ,  w e  a r e  p l e a s e d  t o  b e  a b l e  t o  a s s i g n  a  
B e s t ' s  r a t i n g  o f  'A. '  T h i s  r e f l e c t s  s u c c e s s f u l  
o p e r a t i n g  r e s u l t s  o v e r  t h e  p a s t  f i v e  y e a r s  a n d  
c o n s e r v a t i v e  l i q u i d i t y  a n d  l e v e r a g e  p o s i t i o n s . "

Copies of this comparison of professional liability 
carriers is available at A C C M A  headquarters.
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June 1 4 ,  1985
. I*

Hr. Donald J. Fager
President
Board of Trustees
Physician Insurers Association of America 
Two Princess Road 
Lawrenceville, NJ 08648

i
Dear Don:

Thank you and the other members of the Board, including Jim 
Todd, for your understanding of my concerns and your willingness 
to let me attend the meeting of the Board of Trustees on Monday,
June 24, at the O'Hare Hilton.

;r v. • • ••

As background for the meeting, I thought it best to amplify 
my few comments at the Annual Meeting 1n Atlanta.

All of the members of the Board should have received a copy 
of a letter addressed to me by A1 Yamashiro, NORCAL's Vice President 
and CFO, dated May 9 which contained the financial results and under­
writing experience for thirty of the PIAA member companies. The 
data for the other companies was not available at the time of the 
compilation.

My concerns can be grouped in four areas:

A. The Financial Stability and Security of Doctor Owned Companies 
Is Critically Impaired.

1. Twenty-eight of thirty companies have reported 1984 under­
writing losses.

2. Twelve of the twenty-eight companies with 1984 underwriting 
losses had insufficient Investment income to overcome the 
underwriting loss.

3. Seven companies have discounted their loss reserve, further 
diminishing the ability of each of these companies to have 
sufficient funds to pay their ultimate losses. i

i r

4. Twenty-eight of the thirty companies have accumulated $1.3 
billion in underwriting losses which in turn will be further 
impacted by adverse development of the reported $3.2 billion 
of losses outstanding and not paid.
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California being a notable excep­
tion—have a far poorer loss record. 
That is to say, the full story of this 
business, the extent of its distress, is 
seen only partially in the 122.6% com­
bined ratio of commercial insurers. 
And in this story of losses past and 
losses to come lurks a dividend payout 
still in excess of 10% which over the 
past five years has aggregated S6.6 
billion, making a mockery of the five- 
year pre-dividend underwriting gain of 
S390 million. If it were not for the 
payout of SI.5 billion in dividends to 
policyholders in 19S4, investment in­
come in the workers' compensation 
line would have exceeded the under­
writing loss.

MISCELLANEOUS LIABILITY
We come to that category of in­

surance, long-tail liability, with its giant 
loss reserves and their potential of 
throwing off such a stream of invest­
ment income that underwriting consid­
erations (supposedly) can be ignored.

It is with the liability lines that some 
companies exchanged underwriting 
prudence for a seat at the financial 
poker table and started a chain reac­
tion of price cutting that pulled the 
whole commercial side of the proper­
ty/casualty insurance business into its 
worst underwriting decline. Admitted­
ly other factors entered into this 
deplorable scenario, but the overriding 
rationale (in whet turned out to be a 
decision to substitute finance for in­
surance) was simply that investment in­
come, at interest Tates at one time run­
ning up to 20%, offered a quicker route 
to a profitable bottom line.

And now the day of reckoning is 
here. The combined loss and expense 
ratio in liability business passed the 
150% mark in 1984 as the pure loss 
ratio jumped by nearly 10 points and 
the underwriting loss topped 54.1 
billion. Approximately 25% of the total 
underwriting loss for the industry last 
year came from coverages producing 
7.1% of the premium volume.

M ed ica l M a lp ractice

Vmr

Nat
Premiums
Written
sooo

Lot* 
« LAE
Ratio
%

Und. 
Expent* 
Ratio 
%

Combined Ratio 
Before After 
Dfv*. Dive. 
•A %

Statutory 
Und. Qaln 
or Lota 

After Dlvt. 
*000

Stock Companies
i960 72V963 106 84 17 78 126 62 127 04 -19V853
1981 723.032 11923 20 15 139 39 139 66 -2B4.781
19E2 814.368 122 79 20 58 143 37 143 52 -346.5e9
1983 893.529 121 03 20 63 141 66 141 73 -364.141
198~* 1.080.000 141 00 20 10 161 10 161 17 -627.800
5 Vis 4 232 892 123 93 19 92 143 85 144 03 -1.815.174
Mutual Companlat
i960 276.382 143 42 7.89 151.30 153 22 -136.199
1981 319.164 128 70 7 14 135 84 138.78 -118.123
1982 350.279 155 52 7 74 163 26 167.07 -224.351
1983 352 866 153 34 8 55 161 89 16515 -232.388
1984* 355 000 160 90 8 50 169 40 171.90 -242.560
5 Yrs 1.653.691 149 11 7 98 157.10 160 04 -953.621
Reciprocal*
1980 276 612 69 72 10 63 110.35 111.89 -32.690
1981 294 085 114 64 10 25 12510 13042 -60.512
1982 323.702 139 57 11.21 150 78 154 13 -140.814
1983 317.849 139 62 12.21 151 B3 15568 -167.224
1984* 375.000 150 20 1220 162 40 166 20 -232.050
5 Yr* 1.587.248 130 33 11.37 141 70 145 28 -653.290
Tolal Industry
i9eo 1.274.957 114 14 14 06 128 22 12920 360.752
1981 1.336281 120 62 14 87 135 49 137 39 -483.416
1982 1.448.349 133 02 15 52 149 35 150 97 -711.754
1983 1.564.244 132 35 1619 148 55 150 11 -763.753
1584* 1.810.000 146 86 1619 163 05 164 37 • 1.102 410
5 Yrs 7.473.831 130 88 1546 146 34 147 82 -3.422.085

•Estimated

If any section of the business ac­
tually went out of control during the 
competitive frenzy of 1979-1964, it was 
liability insurance—and like the dilem­
ma of workers’ compensation, the turn­
around can’t be accomplished with 
anything resembling speed. It takes 
years for long-tail losses to surface and 
years more for them to be settled.

The use of loss reserves as an in­
vestment income producer is supposed 
to be the formula for making money 
in this business, but the record of the 
past five years is devastating in in­
surance terms and the investment solu­
tion no longer exceeds the underwrit­
ing loss. There was in 198-4 the single 
redeeming feature of a 15% increase in 
miscellaneous liability premiums, little 
enough and long overdue when lined 
up against a 35-point rise in the pure 
loss ratio in the same 12 months. ___ 

Kfedical malpractice as a separate 
line of insurance was born of a crisis 
in 1975 and after only a few years of 
confusing rearrangement has returned 
to the point of desperation. No part of 

A^rihe industry handling this business is 
doing so with success. The stock com­
panies, with 59% of the volume, have 
a combined ratio of 161 %, up 20 points 
from 1983; the mutuals, including some 
of the so-called bed pan companies, 
have 20% of the business and a 172% 
combined ratio, up six points; and the 
reciprocals, 21 % of the total and mostlv 
professionally sponsored companies, 
are sporting a 166% combined ratio.

Where does this business go from 
here? Doctors still insured with com­
mercial companies are, in at least two 
states, restive and planning to start 
their own companies. In another state 
an effort was made to put a proposition 
on the ballot last November that would 
have put a cap on malpractice tort 
awards. Medical malpractice prcrhium 
volume rose an estimated 16% in 1984, 
but pure losses were up by 26% and the 
pure loss ratio for the line is estimated 
at 110%. The dollar underwriting loss 
came to 65% of earned premiums. Can 
that be remedied in a single year? The 
answer to the medical malpractice di­
lemma would seem to lie in large part 
outside the realm of insurance, but it 
is to be hoped that the insurance con­
cept will not be lost in the process of 
restoring equity to a situation that is 
obviou
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L o s s e s ,  F r a u d  H i t  L l o y d ’s  o f  L o n d o n

By BRUCE KEPPEL,
Times Siajj Writer
For nearly three centuries. Brit­

ain's venerable insurance market. 
Lloyd's of London, has withstood 
and nchly profiled from the peri­
odic turbulence characteristic of Oe property-casualty insurance 
business. But the 1980s have been 
exceptionally unkind to the indus­try worldwide—and now Lloyd's is 
proving not to be immune.Lloyd's, whose entrepreneurial 
real In insuring almost anything 
from a communications satellite to a starlet's bust is matched by shrewd assessments of the actual risks Involved, paid out more in 
claims than it received in premiums in 1981, the most recent year for 
which figures have been audited..
I n v e s tm e n t  In c o m e

The $55.7-millJon underwriting loss (based on current exchange rales) was more than offset, how­
ever, by Investment income earned from the premiums, resulting In i  
net profit of about $195 million.Still, that was the market's slim­
mest profit since 1977. And 1982, now being audited, could produce the exchange's first net loss since 1965 and 1966, though not as great as the 8% loss In those years, 
Lloyd's Chairman Peter North Mil­ler said in an interview last week in Los Angeles.

Miller laid much of the blame for Lloyd’s change of fortune not lo the 
cutthroat competition for premium Income That has damaged or de­
stroyed many a U.S. Insurer but To 
liability litigation and extravagant court awards in this country. 
Lloyd’s does 35% ol Its business in the United States, he said. “ The courts in America tend To throw 
liability around-a bit,”  Millersaid.He added this warning w Without reform of tort law in the U.S., there will not be a market to cover the liabilities that Americans want to 
3ee covered.'’ He cited pollution- cleanup insurance, which is now 
both required and difficult to find as a result of regulatory uncertain­ty in this country and multibil- 
lion-dollar litigation such as what followed New -York’s Love Cana! disaster.

Miller has been voicing his warning across th? United States, gppaking to the National Assn. of Insurance Brokers at Sea Island, 
Ga., and then on the West Coast

: “Without reform 

of tort law in 

the United States, 

there will not be 

a market to cover the 

liabilities Americans 

want to see covered.”

— Peter North M iiier, ctutlnnao  
of Lloyd's ofL oodoo  

’ t

last week. Today, he heads for Kansas City to address state regu­lators attending a meeting of the National Assn. of Insurance Com­missioners.As If underlining the urgency of the industry’s concern, a San Fran­cisco Superior Court jury decided May 31 that Manville Corp., which, is struggling with massive damage claims for asbestos poisoning from exposures dating back decades, had liability insurance during key peri­ods over more than half a century 
ago—ever, though the 8Ctua! poli- . cies could not be found and the originating companies have since- merged into others.That was good news for Den­ver-based Manville. but it sent another shudder through the al­ready reeling property-casualty 'Insurance industry.

Interpretation of Liability
Court interpretations have in the past led to huge liability awards and created uncertainty for insur­ers. Miller said. Insurers must be able to calculate the true nature of the risks they are underwriting, he explained, and that is complicated by shifting interpretations of wha. 

constitutesliability.

ROB SCHUMACHER /  Los Ar^tlss Times

"Lloyd's will insure almost any­thing," he said, "provided we can know what is required ot us.”\fler the tanker T oney Canyon 
foundered in the English Channel in 1967, spilling massive amounts of oil on British and French beaches and oyster beds, he said, it became impossible to get insurance against - such a disaster. Lloyd's finally offered to provide coverage but only on specified terms."We said. 'Let’s sit down and talk about what it Ls wc can provide,*" 
Miller said, "and it's a helluva lot."

No one questions Lloyd's ability 
to withstand present adversities within the insurance market. Lloyd's record is superb compared 
to that ot the industry in general. And its security is rock solid, with an estimated $12 billion of reserves on lop of $5 billion of premium 
income.Far more uncharacteristic is the 
persistent whiff of financial scandal that has tainted a handful of its 384 insurance ayndicates in recent 
years—scandals regarding misuse of member funds. These events, 
whose very rarity provoked con-



C h a n g i n g  m a r k e t  c r e a t e s  

n e w  r o l e  f o r  b r o k e r s :  M i l l e r

By LINDA J. COLLINS
S E A  I S L A N D , G a .— T h e  

t ig h te n in g  p r o p e r ty /c a su a lty  
in su ra n ce  m a rk et is  crea tin g  
n ew  responsib ilities for  in su r­
a n ce  brokers, u y s  L loyd 's o f  
L o n d o n  C h a ir m a n  P e t e r  
N orth M iller.

"T here is m ore to p lac in g  in ­
su ra n ce  than  just d r iv in g  th e  
h a r d e st b a rg a in  p o s s ib le  fo r  
one's c lien t. T h e  broker has a 
r esp o n s ib ility  to  h is  c lie n t  to  
•e e  that the in su ran ce  ind ustry  
co n tin u es to exist,"  Mr. M iller  
told th e  N ational A ssn . o f In ­
surance B r o k e n ’ an n u a l m e et­
ing.

B r o k e n  in  recen t years h a v e  
too  fr e q u e n tly  tr ied  to  p la ce  
b u siness at a n y  rate d u e  to fear  
of com petition  and loss o f bu si­
n e ss , sa id  M r. M iller , fo rm er  
c h a ir m a n  o f  L lo y d 's  b r o k e r  
T hom as R. M iller  St Son (In ­
su ran ce) L td. H e  said that bro­

k e n  sh o u ld

Mr. Miller

r e a liz e  a n d  
s t r e s s  t o  
o th e r s  th a t  
b r o k e n , u n ­
d e r w r i t e r s  
a n d  c l ie n t s  
a l l  n e e d  to  
tak e  a lo n g ­
te r m  v i e w  
o f  t h e  l n -  
d u s t r y ,  
r a th e r  th a n  

fo cu sin g  on sh ort-term  gains.
"W e, th e  b r o k e n , h a v e  a Job 

to  d o  as in term ed iaries w h en  
o n e  o f  th e  p arties w ith  w h ich  
w e m ust negotiate  is in  one of 
t h r e e  p o s i t i o n s :  e i t h e r  n o  
lo n g e r  th e r e , b eca u se  h e  h as  
g o n e  ou t o f  b u sin e ss  or  b een  
sacked  because of losses; or e n ­
feeb led  and un ab le  to g iv e  us  
th e  in su ra n re  a n s w e n  w h ich  
o u r  c l i e n t s  r e q u ir e ;  o r  d e ­
m a n d in g  p r ic e s  a n d  p o l ic y  
form s w h ich  m a k e  o u r  c lien ts  
shudder."

T u r n in g  to c a p a c ity  p r o b ­
lem s created  b y  th e  tig h ten in g  
m arket, Mr. M iller  noted  that 
L lo y d ’s capacity , exp ressed  in  
term s of th e  B ritish  pou nd , has  
increased  by 29% in 1985 ov er  
1984.

T h e  c u r re n t U .S . leg a l c lim a te  
and current liab ility  policies w r it­
ten  o n  o c c u r r e n c e  form s a re  th e  
m ajor factors deterr in g  L loyd's u n ­
d erw riters from  accep tin g  certa in  
types o f U .S . li-

naia
a b i l i t y  r i s k s ,
Mr. M iller  e x ­
p lained .

"W e begin  to 
fee l in E ngland  
t h a t  i t  i s  n o t  
p o ss ib le  to  i n ­
su re  l ia b il i t ie s  
in  t h e  U n ite d  
Slates, because the leg a l system  is  
»o h e a v ily  w e ig h ted  against in su r­
ers," h e  said.

“ W e in su r e r s  h a v e  l i t t le  fa ith  
that w e  sh a ll r ece iv e  justice at th e  
h a n d s o f  th e  A m erica n  leg a l s y s ­
tem," h e  added . ■

" H o w e v e r ,  o v e r  60% o f  
L loyd's in com e Is receivab le  in  
U n ite d  S ta le s  d o lla rs , w h ic h  
h a v e  b een  stead ily  stren gth en ­
in g  a g a in st  th e  p o u n d  s te r ­
l in g . . .T h e  e f fe c t iv e  rate fo r  
1984 for prem ium  incom e lim it 
pu rp oses w a s  $1.45 equaled  1 
p o u n d , a n d  th a t fo r  1985 is  
$1.16 e q u a ls  1 p o u n d —b e in g  
th e  exch a n g e  rate in  each case  
at th e  first o f January."

T a k in g  th is in to  co n sid era­
t io n . M r. M iller  said: “O ne is 
l e f t  w ith  a fig u re  o f  tru e  in ­
crease  (in  capacity at L loyd's) 
in  1985 of perhaps 15%.

"T h e cr is is  o f ca p acity , ao  
m u ch  ta lk ed  abou t, if  not a t 
IJoyd's,"  h e  stated.

H o w e v e r , M r. M iller  sa id  
th at th e  projected shortfall in  
U .S . p r o p er ty /ca su a lty  in su r­
a n c e  ca p a c ity , w h ic h  th e  I n ­
su ran ce S erv ices O ffice has e s ­
tim ated  m ay reach m ore th an  
$62 b illio n  by 1987, w ill c o n ­
t i n u e  t o  p la g u e  in s u r a n c e  
b u y e r s .  " T h e r e  i s  l i t t l e  o r  
n o th in g  th a t  L lo y d ’s ca n , o r  
ind eed  sh ould , do to try to c re ­
a te  a ll th e  n e w  c a p a c ity  a p ­
p a ren tly  n eed ed "  in  th e  U .S .  
m arketp lace.

“O ur u n d e rw r ite rs  m u st—  
and I am  sure w il l—rem em ber  
th e y  are actually  in  business to  
m a k e a profit, and at last th e y  
h a v e  a ch a n ce  o f  m a k in g  an  
u n d erw ritin g  profit i s  w e ll as 
a p r o f i t  o n  in v e s t m e n t  i n ­
com e." M r. M iller said.

J U *  t o ,
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R e in s u r a n c e  c r u n c h  rea l, e x p e r t s  a g r e e
By LINDA J. COLLINS

H O N O L U L U —T h e  rein su ran ce  
crisis is real and w ill c o n tin u e  to  
p lagu e th e  in su ra n ce  in d u stry  at 
least through 1986, a panel o f  insu r­
ance execu tiv es predicts.

A s part o f a d iscussion o f "The  
M arketplace of Tom orrow" at the  
In depend en t Insurance A g en ts o f  
A m erica 's annual c o n v en tio n  ea r ­
lier  th is m onth, a  panel con 'osed  
o f an insurer, a reinsurance in ter ­
m e d ia ry , an  a g e n t  an d  a b r o k e r  
also  predicted th a t

•  F a c u lta t iv e  r e in su r a n c e  c a ­
p a c ity  w ill  d ecrea se  v e r y - ra p id ly  
during 1986.

•  U n d e r w r ite r s  a t L lo y d 's  o f  
L ondon w ill insist on the use o f the  
n ew  cla im s-m ade policy  hy U 5 .  in ­
surers seek in g  reinsuran ce.

•  T h e  In su ran ce in .lu stry  w ill  
rem ain cyclica l in nature, although  
th e  sw in gs o f the cycle  m ay m oder­
a te  d u e  to b e tter  data c o lle c t io n  
m ethods and th e  continued  exodus  
of insurance com panies and in d e ­
pend en t agents from  the m a rk et­
place.

In add ressin g  th e  current r e in ­
surance crisis in the U nited States, 
J a m es J. M een-
aghan, president f .  5
and c h ie f  ex ecu ­
t iv e  o f f i c e r  o f  
th e  re in su ra n ce  
b ro k er  J o h n  F.
S u lliv a n  C o. in  
Seattle, said lhat 
r e in su r e r s ' u n ­
derw riting losses 
ha v e  been m ore  
s e v e r e  t h a n  
t h o s e  e x p e r i ­
en ced  by direct in su rers o v e r  th e  
past fiv e  or six  years.

“T h ey 'v e  su ffered  w orse un d er­
w ritin g  ratios and th ey 've  su ffered  
m uch bigger drops in surplus, or f i­
nancial capacity, than h a v e  the d o ­
m estic com panies in the U.S.," Mr. 
M cenaghan e x p la in ed . H e added  
th a t th e  loss e x p e r ie n c e  o f  r e in -

Mr. M*« nag ha n

o f L ondon, lead underw riters' un -  
a m m o u s  m e s ­
s a g e  svas TTTaToTm e m D e  r s 
L lo y d 's  s y n d i
ta lc s  ha v e  no in ­
terest in  w riting  
U.S. business be-
c a u s e  o f  C he  
T rin ic rp rp ia u u fr  
o f

F a cu lta tiv e  reinsurance, In par­
ticu la r , is  d isa p p ea r in g  v e r y  rap­
id ly , he  added.

“T h e  feelinp. nartlcularlv in  the  
foreign  m arkets that d o n ’t Uvc day- 
io -day  w ith  our legal system , is that 
th e  A m erican  legal system  is to ta lly 
out o l control as respects the w a v  in

i n s u r a n c e  
c o n t r a c t s a n d  
t a r g e  a w a r a *M r .B u d d

* m a d e  o y  U .S .  
courts, Mr. Budd u id .

terpreted," Mr. Budd explained .
i h e y  fe e l th e y  h a v e  absorbed  

th e  w o n t  o f  that econ om ically , and

eig n  re in su rers  to  issu e  a cry  fo r  
w idespread use b y  U .S. insurers o f  
th e  I n s u r a n c e  S e r v ic e s  O f f ic e 's  
controversia l n e w  com m ercial g e n ­
era l lia b ility  c la im s-m a d e  p o licy ,  
w h ich  is sched u led  for introduction  
In January.

Mr. M een a g h a n  sa id  that r e in ­
su rers. p a rticu la r ly  at L loyd 's o f

’ I  th in k  th ey  h a v e  th e  facta and  fig  
\ i r e s  to  p rove  it"

T h e se  fa c to rs  are sp u rr in g  f o r - '

L ond on , are  in s is tin g  o n — ra th er  
than sim p ly  en couragin g— the u se '  
ot the c la im s-m ad e lorm .

U1 th in k  that som e ot th e  m ajor 
financial en titie s  In the w o r ld .. -are 
■ hell-sh ock ed  b y  the p ro lifera tion

of claim s th ey  h a v e  received for as­
bestos is, and o n  and  on," Mr. Men* 
naghrn said.

"They're abso lu tely  insisting on a 
change" to th e  cla im s-m ade form  if 

. th ey  are to con tin u e  to provide re­
in su r a n c e  c o v e r a g e  to  th e  U .S .  
m arketplace."

T h e  c la i m s - m a d e  p o l i c y  is  
needed in  th e  industry, M r . Budd  
said, because in su ran ce com panies  
ha v e  lo so m eh o w  contain  th e  o v e r ­
all lim it on  w h a t th ey  a re  in s u r in g . 
H e added that there  a b o  is  a  d e fi-  

CoflLbmed on n e x t  pope

ire — i— :—

A
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As we are all only too well aware, w$ have just come off 
a most interesting renewal season £or“Treaty Reinsurance.

It is apparent that we have an opportunity at this time 
and essential that we reappraise our premium position on 
Treaty business. In any event, as you know, we have not 

^been particularly"interested in writing new business 
recently^ I thought it would be a good idea, therefore~ 
to put our own position in writing so that you can 
appreciate the fact that, for the foreseeable future, we 
will nr>t~ \ rit-c.rescied in writing any new Treaty Reinsurance 
either property or casualty^ As you are aware from this" 
most current renewal season, our prime responsibility is to 
existing clients. We will not be likely to change this 
"attitude for some time.

I am letting you have this information in writing so you 
may make other arrangements for any new business you may 
be brTBETngTnto'the market in the immediate future.

With kind regards,

ROBIN A.G. JACKSON



CALIFORNIA "TORT REFORM" STATUTES 
UPHELL' BY SUPREME COURT IN 1984-85

I. Periodic payment of future damages exceeding $50,000

iLlT^. Changes to the' collateral source rule

III. Limitation on contingent fees

IV. Limitaf on recovery for non-economic damages



£3333.2. Recovery of Noneconomic Losses— Definitions.
(a) In any action for injury against a health ‘ care provider based on professional negligence, the 

injured plaintiff shall oc entitled to recover non­
economic losses to compensate for pain, suffering, 
inconvenience, physical impairment, disfigure-_ ^cnt and other nonpe.uniary damage.

(b) In no action shall the amount of damages for noneconomic losses exceed two hundred fifty 
thousand dollars (S250.000).
' "(c) For' the purposes of this section: ”  •
’ •(1) “ Health care provider" means any person 

licensed or certified pursuant to Division 2 (com­
mencing with Section 500) of the Business and Professions Code, or licensed pursuant to the Os­
teopathic Initiative Act, or the Chiropractic Initi- _ 
ative Act, or licensed pursuant to Chapter 2.5 
(commencing with Section 1440) of Division 2 of 
the Health and Safety Code; and any clinic, health ■ 
dispensary, or health facility, licensed pursuant to 
Division 2 (commencing with Section 1200) of the . 
Health and Safety Code. “ Health care provider" includes the legal representatives of a health care 
provider, . • *. w . r-.I:.v :••••..*
•(2 ) “ Professional negligence" means a negli­

gent act or omission to act by a health care provid-' 
er in the rendering of professional services, which 
act or omission is the proximate cause of a person­al injury or wrongful death, provided that such 
services are within the scope of services for which the provider is licensed and which are not within 
any restriction imposed by the licensing agency or 
licensed hospital. Leg.H. 1975 Second Extra. Scss. 
chs. 1, 2, operative December 12, 1975. -

Ref^Cal Fnu PI &. Pr,**Dentiiu," “ Hospitals." "Phyjieana 
and Olher Medical Personnel” . . • •  -

1976 Notr. See Note at Code o f Civil Procedure J364.

J - I K i T A T / O f O  .
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B u s in e s s  i n s u r a n c e  r a t e s  s k y r o c k e t ;
C u s t o m e r s  m a y  u l t i m a t e l y  f o o t  bill

; By Kim fm o fttOutil orem
• U coata Mt.M for u  afflcn ap- 
■ poiatovei with Dr. Ceurad Aader- 
tom la FreuKuL 

And Mikat hk malpnctleu taaar- 
i n  bokfc steady at Iks
genera) practitioner m l  year may 

: raka kfca lea.
", A few mlto trw tj la dawateuu 

Haywtxd, rrrtihto* i f  Use Cruan
s •. < .

'f

Conrad Anttoraon

A nderson ’s  $ 1 0 ,0 0 0  
Tm a lp rac tlce  
p rem ium  In su res v  
him up to  $1 m illion  
p e r lawsuit and  a  
m axim um  o f $ 3  «•
m illion  each y e a r. •
Shatter Holaf n  Meta Stm t pay 
f»6 * week for ■ room with a belli, 
♦75 without. Their rata may go up.

“Somewhere along the Hoe yoa 
bare to pas* on Ihe costa." aayi hotel 
co-owner Dare Doveia. who two

1 weeki ago learned his premium — 
If he doeso’1 change Insurer* — will 

•coat M l.tM  Lhla year. In !»H kk 
Woorrtr-casweltT-tliblllty Irnur-

The sears m  area won* for Boh
OoAooa. He baa to fM  h t , and 
orotw Wy more erperoire, insurance 
for La Gab Modem, ooe U 
Hayward'a eldest drlaklag 
aata WiahmeoU.

Insurance agent Ed Boeae begaa 
calling Snaerera tba day Oddoo* 
learned lha policy ow bli Mala 
Street bar aroald not be renewed.

•’There'* abiolotely nothing 
wrong with Ma (Oddona’i) bool new, 
u y i Bocae, a partner with Farrell, 
Boere and Whited loaaraac* brokers 
bi San Francisco.

"ll'a a problem wtth tba Inasr- 
ance Isdastry as a whole. . .  and tb* 
little bnsloenes like Bob's are 
merely the victims, not Ute c ta t *  

Acroaa the natkn aU llnd* id 
boalneaae* are facing insurance pr*- 
mlum Increase* ranging ftom 21 
percent to more than 1,006 percent. 
Others, tocb aa Oddooe'a, are being 
dropped by Inaaran u  unprofitable 
clients.

Hardest bit oeeen la ba ban, tt- 
r » f  •torn*. restaurant* rental 
agencies sod day cars ceoten — 
businesses that hare experienced In- 
created Insuraoce claims during re­
cent years. But municipalities and 
professional!, Inc I ad log doctors, ac- 
cosntanla and lawyers, face sky* 
rocketing Insurance bilk buceaue of 
generous coot awards.

Industry analysts attribute tba to- 
creasea lo Inaurance companies’ bta 
anderwrltlag lomw to I I I ]  and 
1916.

During tba ’ ’pramlpsn price 
wars’* of tba lata U7Ca tosuraac* 
companies ralaed rile* la a fierce 
competition for batioeas, hoping to 
Invest Incoming moo lea at I I  and 21 
percent Interest rates.

"Inanrera wwru srilttMg to writa 
almost say t tsk at ray price," My* 
George A. Porter, president of tb* 
Indepeodaat Insurance Agaota and 
Brokera of California.

Bat interest rata* — rod tb* to- 
sarance Industry'* profit margins — 
began dropping at abort the asms 
time the nation's court* beam ap­
proving bag* casualty and llaWUly 
awards.

Last year the Industry reportad 
1 1 1 billion to kwsea. Seven (cm to- 
aarance corpanlea went broke.

"I've bees la the buslnea t 5 year* 
und 1 haven't teen anything Ilka 
this" Myi Boeaa, who apeclallrea to 
hotel and apartment bulldlag

Betpiag naira ap tb* laauraaca
industry's leans through Increased 
premie™ are many East Bay 
oaaineaaear

a Insurance easts at Dt (Aults 
Pontiac CMC k Prewseto “vwnt ugx 
W percent tkk year" say* general 
as lea manager Ron Freilsa, who do 
dined to provide figure* A common 
premium Increase for lute dualer- 
ahlpa U from 15,666 to 116,666, lavs 
a spokesman for tba Norther* Cali­
fornia Motor Car Daslart 
AnoctiOc*.

• Alameda Comkfe mudkal awl- 
prsctku toaaraare premiums le- 
crtaaad tbk year from t l.(  minim 
to 5X2 mlllkat Highland Hospital 
bad to Inertia* Its total corerap 
from 126 million to IIM  million.

• Owners of Arnto’a Time Out. a 
neighborhood bar o* Misaks Boule­
vard la Hayward, rrtuctooUy paid a 
saw premium of 12,666, sp from 
1 1,<6 6 . “ You bar* ta bare 
la*arane*,“  atyv ca tiaaaa Derk 
Blihop.

QOId-cara 'prrrhfars atatrwhk 
art being farced out of business by 
lb* sige tocrenae to ratoa. to SowtJb- 
aru Alameda Coamty, tosurane* 

bar* shot daw* flra
MatOC*,

Bob Oddoo#

Tb* date’s wi*)ar hasna cam to-
k BMP Market Serricoa <f 

Shermas Oaks. Last year a homo­
care operator licensed for 12 chil­
dren would bare paid BMP 2276 for 
♦1 million to U;ixIlly coverage and 
♦73,606 to accident, ear acctdeto 
asd personal property coverage.

Tbk ynur BMF U ckargtog 51.16* 
for only 5266,606 liability sad the 
remaining 575,696 coverage.

Other touurera art refusing to 
handle child-care policies following 
highly publicised allegations and 
oonrlcUoaa Inrohrtog child abunc at 
day-care homes to Nortbara and 
Southern California.

The state Scnata M islay ap­
proved aa emergency m e ssr s re­
quiring Insurance companies to )oto 
a Stoto-aperated Insurance pool far
dkljKtf* canton- 00 1474 |®«» Bait 
to IIm ABonbly.

Insurance costa for California 
phyiician* hare eased somewhat 
knee the stale Legiaiatw-a to 117 1 
Imposed restrict Iona o* nodical 
dc I practice anil*

Anderson** 116,666 malpractice 
premium Insures him np lo 51 mil- 
lion per lawsuit and a maximum o l 
U  mil Uoa each roar.
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-Hlgk rkk- apedalkta rndh au *b- 
stotiiclaaa, aeurouurgeouu and or­
thopedic surgeons are paying 

1123.666 to 524,660 for the same cov­
erage. to New York lhat cueertgu 
would coat $166,166, says Aaderson, 
a director sriC the Medical la w  
anca E l change, which aelfc) mil- 
practlc* policies la Nortkera 
California, Nevada, Mahu, Alaska 
and Hawaii .

Aba oantiihwtkg la tha rtaa hi 
Inaurance premlasn* are Increasing­
ly gcnercu* court awards In pcraon- 
ai-lnjury lulls.

"The court a j  atom's broad Inter- 
prrtatioa . . .  encourage* lawsuit* 
where tkcatly reaponslbto, ada- 
guately Inaured kdlrlduak and 
bun near bi end ap paying for tb* 
raklakeu of Mttoswred or andetto- 
aurad asitltk*,’’ Purtar any*. ^

O ddone  h a s  to  flncUJ 
new, and  p ro b a b ly f -  
m o re  expensive , 
In su rance fo r  Le i ' . ‘* 
C lub M ocfem e, or>e‘ i 
o f H ayw ard ’ s  oldest*: 
b a rs . v i ;

la 1M2 i
tafury cases j satk nwVda wtra aat-?. 
tied with award* id | l  MtlUou ar- 
more, report* d w . 1

California particvkrly *Vw had & 
lot of KTtosa prahlesna wKb Ltor 
oumber of Lawsuits ks tba Itahttttyt 
area." My* Dsamk Jay, spduaman 
far the National Amacla'ion af Pr*- • 
faaaional Imwranca Agrata.

lo 1662 thera w «* 13 awards ar 
aetlkmcsla arar | l  rrttUsn Mat*- ■ 
wide. A year lo4tr tb* l 
irfiseo to If .

"We morttar kaann 
around tha cw try . . .  Uwse day*, 
when people fail aa the Mdewuft- 
they no longer Lbtak *1 need bettor. 
footing next Umsl’  They think tot. 
Mead. I l l  call my lawyer.’ "  *•;

David Btahaak y, aa agaat wkh 
Cooper McKeuak Murphy k  P5eao-. 
aatou, betkve* toawraaca cs wipa • 
aiea are ptaykg catchup from tha', 
lowered li m l—  ratoa tbay af-'  
fered la the add-Tto.

"WUt thay ar* runty dstog k- 
srtthln I or Ith yunr* hrtagtoa to’ 
enough dollars to pay far ttotr • 
loaeea -  theft* making an to-J 
crease quickly to M i s  ttotr ftoaa-, 
dal statemosts took better ."  * ■

Tho laaurers ar* art i iaue*H.'I 
Blakealey cM i a li  

" If  Ihe toauraar* omparta bad 
Stretched (tba pracatos toeruaaaai 
aver lie* ar thru* yaw*, k waaM 
bar* been a tot aaatar (far Uatoar 
aa). hut toay want to bn prufltobtg 
aow." •"

And kauawen ratoa am t o  o - !  
purled to drapM jdtoH man, Paftar 
malnUlan.

“ * (  »  haan to a b u y  marhsC 
far five year*, bmurrac* ratoa -art' 
going up, and wuat 6a earning down 
la Ihe foreseenM« to?ore.

"Each f fp u n y  k takkg a oeok 
ctooer look at todtrWoal rtaks and 
pricing the prudnet n a r ito ^ y , . 
Porter lay* . •

"Premium* art gatag ap . . .  to' 
anou re compatdaa baae ito ruaarrua 
and Mrpla* to mart fataru etatotf.
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Damage awards 
harm economy
J  jj S. Attorney General Edwin Meese's warn- 
W *  mg should be heeded. In a speech at the 
State Bar'* annual meeting in San Diego last 
weekend, he said enormous damage awards in 
injury lawsuits, often without proof of fault, 
threaten serious harm to the nation’s economy.

Meese said the insurance Industry is In a 
“position of precariousness" because of ex­
panding liability. Small businesses are being 
forced to to go without Insurance and face pos­
sible bankruptcy from lawsuits. He said he fa­
vored "re-establishment of fault u  the critical 
atandard by which liability Is determined."

The nation’s top law enforcement officer fo­
cused on California Supreme Court decisions 
establishing a doctrine of liability in product 
cases that lets victims of defective products col­
lect damages without having to prove fault. But 
be could also have taken on the "joint and sev­
eral" liability rule established by California 
courts.

Under this rule, also known as the “deep 
pocket" doctrine, local governments and busi­
nesses can be forced to pay all of a damage 

. award in a persona] injury lawsuit, even If 
they're minimally at fault for an accident, If 
other defendants are unable to pay. ft has en­
couraged lawyers to name dties, counties and 
businesses as defendants based on their ability 
to pay multimlllion-dollar awards.

Meese put ft mildly when he said that in our 
Htigous rociety, “the desire for compensation 
has overcome a sense of balance." The situa­
tion has been worsed by broadened court inter­
pretations of liability, jury verdicts based on 
sympathy rather I  tan reason and ambulanoe- 
chasing lawyers waving the banner of victims’ 
right to sue.

L i s t  year, the average product liability  
award in the United States was 11.07 mil­

lion, up from 1345,00 just 10 years earlier. The 
a v era g e  m ed ica l m alpractice  award w as  
$950,000. In 1083. 360 personal Injury cases 
were settled with million dollar awards or 
more, 13 times the number in 1975.

One-fourth of the obstetricians and general 
practitioners responding to a California Medi­
cal Association survey said they had stopped or 
were considering stopping their delivery of ba­
bies in response to rising malpractice insurance 
premiums. Similar tales of liability Insurance 
woes stemming from large damage awards are 
coming from almost every profession and in­
dustry.

Some Californians are taking matters into 
their own hands. Spurred by the Legislature' 
failure to act, the California Chamber of Com­
m erce is urging business and public support 
for an initiative that would limit the amount 
paid for pain and suffering (non-econom ic  
losses) in deep pocket cases to the degree the - 
defendant was at fault.

Other potential remedies Include tighter def­
initions of liablb'ty, ceilings on damage awards, 
limits on trial lawyer fees that encourage pur­
suit of multimillion-dollar swards, greater use 
of arbitration, more restrictive statutes of limi­
tation and periodic rather than lump sum pay­
ment of large awards.

M eese accurately described the bottom line. 
If the trend of increased damage awards con­
tinues. he warned, “the impact on our nation's 
economy could be almost devastating ... The 
s iz e  and unpredictability  o f these  awards 
threatens to suppress the commercial vitality 

_ on which our nation’s economy depends."



C ontinued fro m  previous pag* 
M&M's Mr. Sinnott.

A & A ’s Mr. Polstein  says that last 
J u ly  A&A c lien ts that w anted 3200 
m illion  to $250 m illion  in D&O c o v ­
erage had to settle  for about $100 
m  Ition. "Now it's a question o f g e v  
V.ng them  $50 m illion or $75 m il­
lion." he explains.

T o find som e o f these m ore d if f i­
cu lt coverages, brokers are turning  
m o r e  o f te n  to  th e  su r p lu s  l in e s  
m a r k e t

“W e've had to use surplus lin es  
m ore, but w e find it’s m ore com pli­
cated," said G en e  M cCrory. presi­
dent o f  North A m erican Insurance  
A g en cy  Inc. in O klahom a City.

R ob inson-C onner also is continu­
in g  to use the surplus lines m arket 
m ore, said Mr. C onner.

In o n e  instance, an adm itted in ­
surer found out h ow  much a policy­
holder w as going to pay for coverage  
in  th e  su rp lu s  m a rk et and  said: 
“ W ell, if you're go in g  to pay that 
m uch , w e'll w rite  it," Mr. C onner  
said.

Bartlett’s  Mr. M iles also reports 
u s in g  (h e  s u r p lu s  l in e s  m a r k e t  
m ore, but doesn 't b e lieve  it is doing  
a good job.

“I iion'1 th ink  th ey  have enough  
sta ff to answ er all the dem and for 
quotes." Mr. M iles said.

"Som etim es w e  had to go to the  
e x c e s s / s u r p lu s  m a r k e t  an d  u se  
c r e a t iv e  m a r k e t in g :  d i f f e r e n t  
pieces at d ifferen t layers with d if­
fe re n t in su rers."  sa id  D on a ld  R. 
W eber, chairm an and ch ief ex ecu ­
tiv e  o fficer  o f  F in ancia l G uardian  
G roup inc. in  K ansas City, Mo.

In som e cases to secure hard-lo- 
place coverage, brokers are putting  
to g eth er  p o lic ie s  w ith  h ig h er  d e ­
d u ctib les or large se lf-in su red  re ­
tentions.

“Som e c lie n ts  h a v e  vo lun teered  
to ta k e  d e d u c t ib le s , c lie n ts  th a t  
h ereto fore  w o u ld n 't e v e n  d iscu ss  
t," sa id  R o b in so n -C o n n er 's  M r. , 
Conner.

But self-in surance is  not a good  
iltern ative. e sp ecia lly  for sm aller  
lien ts  that h ave paid on ly  $50,000

Capacity also tight in London market
By STACY SHAPIRO

L O N D O N —T o say  that p lac in g  
U .S. property and casualty risks in 
th e  L ond on  m a rk et is d if f ic u lt  is 
th e  “c la s s ic  E n g lish  u n d e r s ta te ­
m en t,” sa y s J o h n  W oodson, m anag­
ing  director o f the in ternational d i­
v isio n  o f L loyd's o f L ondon broker  
W illis F aber P.L.C.

R i tes are rising and capacity is 
sh rin k in g  in  L ondon for all lin es of 
business, observers agree.

“It is fa irly  com m on kn ow led ge  
th a t  L o n d o n  h a s  e x t r e m e ly  r e ­
str ic te d  c a p a c ity  in  th e  l ia b il i ty  
fie ld ,” said S im on  Harrap, m anag­
in g  d ir e c to r  o f  b r o k e r  S te w a r t  
W rightson  N orth  A m erica  G roup  
Ltd.

"Property is  tight but not im pos­
s ib le ,  and  w r o n g fu l a c ts— erro rs  
a n d  o m iss io n s— is s o m e w h e r e  in  
betw een ,"  Mr. H arrap said.

A m e r ic a n s  are  f lo c k in g  to  th e  
L ondon m arket, look ing  for m uch- 
needed  capacity th ey  cannot find in  
th e  U .S . m a r k e t, so u r c e s  in  th e  
m arket say.

Som e are indeed  find in g  new  ca­
pacity . W illis F aber, for exa m p le ,  
has 40% m ore A m erica n  b u sin ess  
on its books th is year than it had  
last year, Mr. W oodson said.

But, m any U .S. insu ran ce buyers  
are com in g  a w a y  from  L ondon d is­
a p p o in te d  b e c a u se  th e  c a p a c ity  
th e y  se e k  s im p ly  isn't there, bro­
kers and un derw riters say.

‘A lo t o f Americans f ly  o ve r to  spend  tim e looking 
fo r  capacity , arid they a re  shocked  when they 

arrive . There a re  m ore U .S . buyers com ing ove r 
here on a wing and a p raye r and  m any a re  

d isappoin ted  by what they s e e /  Mr. Harrap say s .

"A lot o f  A m ericans fly  ov er  lo  
sp en d  tim e  lo o k in g  foir ca p a c ity , 
an d  th e y  a re  sh o ck ed  'when th ey  
arrive," Mr. H arrap said.

“T h e r e  a r e  m o r e  U .S . b u y e r s  
com in g  ov er  h ere  on  a w in g  and a 
prayer and m any are disappointed  
by w hat th ey  see," h e  added.

Mr. H arrap says buyers last year  
could  buy excess liab ility  lim its o f  
$300 m illion .

“N ow  th ey ’re lu c k y  to find $50 
m illion ,” h e  says.

“If e v e r y th in g  la r ig h t an d  a ll 
m arkets pull together, $150 m illion  
to  $200 m illio n  is  th e  m a x im u m  
am ount a c lien t con find in  capac­
ity ” for lia b ility  r isks, sa id  B rian  
H ibbert, chairm an o f  C.T. B ow ring  
Insurance Ltd.

"In reality , though, it is m ore lik e  
$100 m illion  to $125 m illion," Mr. 
H ibber com m ents.

R ate  in c re a se s  can  ran ge  a n y ­
w h ere  from  25% to 400%, Mr. H ib­
bert added.

“E v ery th in g 's up th is  year," h e  
said. “A nd m any policyholders do

n o t h a v e  fu ll program s. Y ou heard  
o f  th e  sa y in g  “S w iss cheese"? W ell, 
it  a program  is la yered  to $100 m il- 
l lo r , th en  it m ay be that n on e  o f  the  
layers is com p lete  o r  there are e x ­
clusions."

“ P r ic e s  a r e  In cr e a s in g . E rro rs  
and om issions are up 100%, particu­
larly  (or arch itects and en g in eers, 
w h e r e  th e r e  is  b e g in n in g  to be a 
la c k  o f  m a r k e t  c a p a c ity ,"  c o m ­
m en ted  C o lin  B ird , w h o  r ec en tly  
le ft  M inet H old ings P .L .C . to join  
L loyd's o f  L ondon broker J. B esso  
i t  C o .

“T h e  p ro b lem  is n e w  b u sin ess. 
T h ere  is not a c lass o f  business that 
isn't distressed. E ven property p eo ­
p le  are havin g  their  problem s. A nd  
yet, business is com in g  from  e v e r y ­
w here."  Mr. B ird said.

“I’v e  n ev er  k n o w n  th is before,"  
h e  c o n tin u e d . " T h e  w h o le  w o r ld  
m arket Is tr o u b le .. .  .T he  o n ly  bar­
ga in  is that L loyd's is still offering^  
th e  m ost secure p o licy jr  
d esp ite  its trout 

A d d ijw H tfu o y d 's  troubles is that

som e un d erw riters are  sa y in g  that, 
because th ey  are ta k in g  in  so m uch  
business at h ig h er  rates, th ey  soon  
m ay reach th e  prem iu m  limitji se t  
by Lloyd's. H o w ev er , brokers a g ree  
th a t u n d e r w r ite r s  s e e m  to  h a v e  
saved enough  capacity  to w r ite  r e ­
n ew al businss and  som e n ew , fo o d  
risks.

A dding to th e  u p heaval in  L o n ­
don is the In su ran ce S erv ices 'Of­
fice'* proposed com m ercial g en era l 
lia b ility  c la im s-m a d e  form , w h ic h  
Is to ta k e  e f f e c t  J a n . 1, a n d  th e  
claim s-m ade um b rella  form  lh a t is 
currently  b e in g  drafted  in L ondon  
(see story, page 1).

T he rein su ra n ce  m ark et is par­
ticu lar ly  in terested  in th e  c la im s-  
m ade form s, sa id  N igel H un tin gton  
W h ite le y , d ir e c to r  o f  th e  N o r th  
A m erican  d iv is io n  o f E.W . P a y n e  
L td )., a s u b s id ia r y  o f  S e d g w ic k  
H oldings P.L.C.

Mr. H untington u l d  that, by th e  
b e g in n in g  o f th e  y ea r , re in su rers  
“w ill probably n ot p rovide casualty  
reinsurance co v er  u n less  the ced ing  
com panies w rite  on  a  c la im s-m ad e  
form."

A nd, h e  adds that In the last s ix  
m onths, “there has been  further re­
d u c tio n  in  c a p a c ity , p a r t ic u la r ly  
b e c a u se  o f  L lo y d 's  p r e m iu m  in ­
com e lim itatinn*." Mr. H untington

ist , ---
“T h e  large indusTTTai-oaripanles 

can't buy a n y th in g  lik e  th eK co u ld  
s in ce  last year." \  s

S p i c e r  &  W h i t e  m e m b e r s  s u <

L O N D O N — L loyd 's o f  L ondon u n d erw ritin g  agen cy  S p icer  i t  IWhite 
(U n d erw ritin g  A gencies) Ltd. plans lo  transfer  the m anagem en t ot'Synd l- 
cate  895 to anoth er agen cy  after  172 m em bers of th e  syn d icate  p led  su it 
against Sp icer  & W hite.

T h e  m em b ers sued Sp icer i t  W h ite  In L ondon H igh Court a fttr  agency  
w ith d rew  Its o ffer  o f  a fiv e-y ea r  in terest-free  loan lo  h e lp  m em bers pay  
a n tic ip a ted  losses o f  19 m illio n  p ou n d s ($26.4 m illio n ). T h e  o ffer  w as  
backed b y  C hase M anhattan Bank and Sp icer i t  W hite's parent corhpany, 
L lo y d ’sh ro lter  W illis Faber P i . e .  (*»*• **

H i g h  r a t e s  i d l e  s h r i m p  b o a t s

A R A N S A S  P A S S , T ex a s—S h rim p  boats that w ou ld  b e  fish in g  in  
th e  G u lf o f M exico a re  sittin g  in  port e v en  though th e  shrim ping  
aeason began last w e ek  because som e o w n er s  cannot a fford  the price  
o f  hu ll and liab ility  coverage.

T h e  cost o f  h u ll and protection  and  in d em n ity  co verage  com bined,, 
h a v e  Increased 100% to 300% for the shrim pers, according to R j ‘ 
R ayburn, .x r r u t lv .w i-
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R i s i n g  P r e m i u m  C h a r g e s  

S w a m p  S o m e  B u s i n e s s e s

BY JEFF PELUNE _________________
i _j^Bommerclal fishermen, home day-care 
J^ joperatora, engineers, rental car deal- ^ • e r a  and truckere all have the game complaint: Soaring insurance costs are 
eroding profits and threatening to put many of them out of business.

Insurance companies generally agree, 
but they say the rate Increases are justified. Insurers aay that Chelr losses are greater 
than ever, blaming the rash of huge liability' awards from the courts, along with a drop 
In Income from Investments.

Seventeen Insurance companies went broke last year, a near record, and the In­dustry wants to reverse the trend as quickly as possible, according to the Insurance In­formation Institute.
"They’re grabbing for straws, and 

we’re at the bottom and getting the worst of

It," said Peter Kondrashoff, 44, a commer­cial fisherman who pays 123,737 a year to 
Insure his boat and three-man crew against 
property and casualty losses, up from $18,*

* 844'last year. ’
"I’m terrified to aee the bill for next 

year's rates, which I’ll get next month," said 
Kondrashoff, who has been catching fish 

'■'off the Northern California coast for 25 years and Is paying more than ever for . 
Insurance. . . ' ;

Examples abound of businesses' hard­
ships because of rising Insurance rates:

■ Thrifty Rent-A-Car, a 15-year-old cir rental company based In San Francisco,' filed for Chapter 11 bankruptcy protection on June 20, about a week after being told It needed to make a 175,000 cash deposit to. cover rising insurance premiums.
'It's probably going to put us out of 

business," said Bill Wrtoten, Thrlfty’s opera-

/

B U S I N E S S  I N S U R A N C E  C O S T L I E R  A N D  S C A R C E R

Underw riting  Losses 
D rive Up Insurance R o te s
In bilKoat o f dollan —
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H ord -to»Buy Insu rance . ,
Tht following types of insvronc* art the ” *_
mostdifficvlttogetb+covseofrhkondll># * * ’

. potential for hrgr chi m u  '

1. Municipal Iksbilrty "■ lf-‘
2. Pollution liability . ; rj

• 3. liquor Nobility
■ ■ ■    -  — mm ' 4
4. long-haul trucker teyarage
5. Medkol molproctk*
A. Commercial fhhmg beat covarofe ,* /
7. Asbestos romovol from bu&fiogc j *

. 8. Consumer product KobikCy
9. Doy-core cen' arcoveroge_____

10. Comjianydii Ktor and officer 7
; liability

poorer. j

tlons manager. Under Chapter 11, Thrifty continues to operate while it devises a debt repayment plan and Is protected from cred­itor lawsuits. (The car rental agency to an Independently owned franchise of the na-. tlonsl car rental chain that has the same name.)

• -;y

The Thrifty franchise, which posts- yearly revenues of 15 million, has seen Its Insurance rates more than double to SS00,- • .- 
000 from 1215,000 In the past year, Wristen ; said. Other local Independent car rental ;

m «
Pagt27Co il
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i transit Information booklets.

00 downtown Concord.
- “Through tills ordinance, ire 
can attack and aotve traffic prob­
lems together,” said Taggart.

But Bob Mnerl of PG&E sug­
gested the ordinance should apply 
to more residential areas to spread 
the traffic tairden fairly.

Unlike Pleasanton, a pioneer in 
transportation systems manage­
ment, Concord Isn't setting a goal
01 20 or 30 percent and making all 
imslneises conform to tL Instead, 
new developments must set s  goal

-that the Planning Commission 
jponsiders reasonable.

r u b l i c  h o u s i n g  

f a c e s  1 , 3 0 0 %  

i n s u r a n c e  h i k e

By Sharon Bametetn 
ID No

MARTINEZ — Tbe Insurance 
policy on the county's public 
bousing pro] oca wtll be canceled 
in sariy November and S new 
policy wQJ cost tbe Housing Au­
thority 13 times as much. .
' Under what bousing officials 
my is tbe best offer they've re­
ceived, property Insurance wiD 
ro from $28,947 under Fremont 
Indemnity, which canceled tbe 
Housing Authority's policy, to 
$366,000 under Alexander ftnd 
Alexander of San Francisco.

As an alternative to what be 
called tbe ‘"outrageous" premi­
ums, tbe Housing Authority's di­
rector, Perfecto Villarreal, bis 
started setting up a $500,000 self- 
insurance hind.

But officials r* the federal De­
partment of Housing and Urban 
Development said even If the 
county aets up Its own fund, tt 
wi2 need eme-jency insurance 
for very large claims, and will 
probably ttill end up spending 
hundreds of thousands of dollars 
for buunnce.

County Administrator Fhl) 
Batchelor «ld the Housing Au­
thority is the fourth public agen­
cy to he hit with an insurance 
surprise this summer — the oth­
ers art tbe county chUd ore pro­
gram for foster cblldrer, the 
mosquito abatement district and 
the health departmen', where 
doctors are faced with skyrocket­
ing malpractice Insurance costs.

VnUrratl mid he sent out 56 
letters to tawmance companies, 
soliciting bids for ceunty cover­
age. and did not get one potitrvt 
response. *

The Board of Supervisors, 
whose members also serve ss the 
board of the Housing Authority, 
’has ordered VUlarresJ to write s 
letter to the sate demanding a 
full scale Investigation into insur­
ance company practices with re­
gards to public agencies.

Richard Payne, Senior Vice 
President of Alexander and Al­
exander, refused to comment on 
tbe tremendous increase in pre­
miums to the Housing Authority. 

• But In a letter to Villarreal 
dated Sept 3, Payne wrote: ”1 
personally recognize that tbe 
premiums are extraordinarily 
Ugh compared to 'what you paid 
last year, however, as far as 1 can 
determine that is aU the market 
has to offer."

Bruce Vincent, a bousing 
management officer with HUD In 
'Washington, said Contra Cotta's 
increase, which works out to
1,300 percent, Is high, but It 
could be worn. "Tbe average 
rate of increase for aO lines (of 
insurance) is 400 percent." be 
tald. “ We've even seen one 

..come to at 3,000 percent"
Vincent said cme reason for 

the sudden tocrease to premiums 
k  a change to investment mar- 

' kefs for insurence_axnp«nies.

alnase aoe WSURANCE, Pace 2fi

State threatens 
insurance firms
W a n t s  to stop rising p r e m i u m s
By Blit Bnytfer
Tkrw* it tfw r te r

SAN FRANCISCO -  Hoping 
to slow a wave of stunning in­
creases to commtodal insurance 
premiums, fa stale sgency is 
threatening to take legal action 
against some of California's 650 
casualty companies.

Businesses ringing from 
banks to brake shops hive found 
the cost of liability insurance in­
creasing from 100 percent to 500 
percent this year, while others 
have found it impossible to get 
insurance at any price.

Bruce Bunner, bead cf the 
state Department of Insurance, 
said tbe increases threaten the 
survival of some businesses and 
may be to violation of sate law. 

In s  letter to chief executive 
officers of the stale’s property 
and casualty companies. Bunner 
warned that his department may 
bring charges of unfair trade 
practices agiinst insurance com­
panies that cancel or make dras­
tic changes to commercial poli­
cies before they have expired 

policy cancellations are art- 
mated to be occurring three or 
tour timet more rrften twu ——-

ship, tald E. Harlan MiDer, presi­
dent of the brokers' asrodatjon.

One East Bay contractor lost 
his insurance and almost went 
out of business. “Tb'.1 good news 
was he found another carrier. 
But the bad news was his premi­
um Increased from $3,000 to 
$10,000 s  year," said Jorge San­
doval, a spokesman for tbe De­
partment of Imuran*.

In Richmond, liability insur­
ance for the Alvarado Bank fat- 
creased by about 100 percent 
this year, while tbe deductible 
portion of tbe policy jumped by -
1,000 percent, said Alvarado's 
president Timothy Thomason.

“Other banks bivent been 
able to get Insurance at any 
price," be said, noting that the fi­
nancial industry miy Mart hi 
own insurance pool.

Liability Insurance for the 
banks has nothing to do whb sta­
bility of deposits, but oorerc ev­
erything from bonding employ­
ees to the taking of hostages 
during a robbery.

Particularly galling to Tbomp- 
aon is the fact that die 3-year-old 
bank had insurioct problems 
even though tt has never filed a
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ARTICLE 8.3. "CONTINGENCY FEE AGREEM ENTS

•*__ S ectio n  , |
6146. Limitations; periodic paym ents. '{

......................................   _ _ 6147. Contract; duplicate copies; contents; effect o f noncompliance; application to contracts for
recovery o f  workers' compensation benefits.

------------------------------------------- ’ A r t ic le  1 .5  teas added by S ta t s .19 /5 , Sd E s S e s s . ,  c. J ,  p. 3 9 5 /, S 24-3.

H ea d in g  o f  A r t ic le  8 .5 , " C o n tin g e n t Fee A g reem ents: H e d ica l In ju r y  C la im s", teas 
___________________________  am ended by S ta ls . 19 8 2 , c. 4 15 , p . 1760 , i  1 ,  to rea d  a s i t  now  ap pears.

S U W C ,  S c a l e  b u s in e s s  a n d  PK0FBSSI0Ng c o d e

I  C146. L im itations; period ic  paym ents

(a) An attorney sh a ll‘not contract for or collect a contingency fee  for representing any person 
seek ing  dam ages in connection w ith an action for injury or dam age against a health care provider
based upon such person's alleged professional negligence in excess o f the follow ing l i m i t s : __________

(1) Forty percent o f  the first fifty  thousand dollars ($50,000) recoveredL

(2) Thirty-three and one-third "percent o f  the next fifty  thousand dollars ($50,000) r e c o v e r e d .--------------

(3) Twenty-five percent o f  the next one hundred thousand dollars ($100,000) recovered.

(4) Ten percent o f  any am ount on which the recovery exceeds two hundred thousand dollars  ---------
($200,000). . . .

•
* * •- The lim itations shall apply regardless o f whether the recovery Is by settlem ent, a r b itr a t io n ,-------------

or judgm ent, or w hether the person fo r  whom the recovery is made b  a  responsible adult, an infant, 
or a  person o f  onsound mind.

(b) I f  periodic paym ents are awarded to the plaintiff pursuant to Section 667.7 o f  the Code of CivD 
Procedure, the court shall place a  total value on these payrtents based upon the projected life
expectancy o f  the p laintiff and include this amount in computing the total award from which '  * * -------------;
attorney's fees  are calculated under th is section.

• • * 0
(c) * * * F or purposes o f  this section: • * * ----------------

Asterisks * * • indicate deletions by amendment
as cai.coo*—4 i  iO --------

less f j .  ■ **  “1̂

(1) "Recovered" m eans the net sum  recovered after deducting any d isb u rsem en t or costs incurred 
In connection with prosecution or settlem ent o f  the claim. Costs o f  medical care incurred by the 
plaintiff and the • tto m e y ’a office-overhead costs or charges * * * are not deductible disbursem ents

.... or costs for  such purpose.

(2) "Health care provider" m eans any person licensed or certified pursuant to Division 2  (commenc­
ing with Section 500), * * * or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic 
Initiative Act, or licensed pursuant to Chapter 2.5 (commencing with Section 1440) o f Division 2 of

* the Health and Safety  Code; and any clinic, health dispensary, or health facility, licensed pursuant to 
Division 2 (commencing with Section 1200) o f  the Health and Safety  Code. "Health rare provider" 
includes the legal representatives o f  a  health care provider.

(3) “Professional negligence" is a  negligent act or omission to act by a health care provider in the 
,  rendering o f professional services, which act or omission is the proximate cause o f a personal injury

or w rongful death, provided that the services are within the scope o f  services for which the provider 
is licensed and which are not within any restriction imposed by the licensing agency or licensed 
hospital.

(Added by Stats.1975, 2nd E x c e s s .,  e. 1, p. 3967, I  24.2. Amended by S ta ts .1975, 2nd E x c e s s .,  c. 2, 
p. 39S9, § 1.185, urgency, e f f .  Sept. 24, 1975, operative D tc. 12, 1975; Stats.1981, c . 714, p. 2580, 
i  23.) * • •

1973 Le*i«Utioa. . Proposed leyulation: Amend MICRA to include minds-
Medical milpraeiiet insurance. action for declaration of i"«?isiion of medical nulpracwct ciiiou. (19SO) |4

rijhu and duties, see sole under Code or Civil Procedure U-S-F.LAev. 439.
I 7W. Ubnrj Rtftrvacts
Operative effort of Suts.1973, 3d FjSoi. c. 2. aex.aotc Attorney and Client «=*I47. . .

under f 160. ’ . CJ-S. Attorney and Client ( 313 to 317.
Law Review Comacacariea . ’ ------
Medicti .trulptaelî All.jed -crui.- to perspective. . Note of DtcUns

Wylie A. Ailkcn (1973) J Wesc5LU.l.Rrv. 27. , ,
L I i jtatnJ a

FiiScnt'f compcnutkjfi board: Answer to medic*! ma!. t   _ . # _ . . .
practicecrab Dennis E. Carpmter. (1973) 3 WestSt.U. >ppW to contracts entered into after the

effcclive date of c. 1, 2nd Ei Sen. 1973, to avoid impair*
Price of health cart availability: Economics of medical went of obliptioro. Op.Lej. Counsel. 73 AJ* 2nd Ea.

malpractice. (1979) It Southwestern L.R. 1371. Jess., 371.



$3333.1, Introduction of Eiidcnce of Amount Payable as Benefit In Action for Personal ,
Injury—Health Care Provider Defined— /Professional Negligence Defined. I

(a) In the event the defendant so elects, in ar
iction for personal injury against a health care 
provider based upon professional negligence, he j 
{nay introduce evidence of any amount payable as 
# benefit to the plaintiff as a result of the personal 
injury pursuant to the United Slates Social Secur- 
ity Act, any state or federal income disability or 
worker's compensation act, any health, sickness or 
income-disability insurance, accident insurance - 
that provides health benefits or income-disability 
coverage, and any contract or agreement of any 
group, organization, partnership, or corporation to provide, pay for, or reimburse the cost of medical, 
hospital, dental, or other health care services. 
Where the defendant elects to introduce such evi­
dence, the plaintiff may introduce evidence of any 
amount which the plaintiff has paid or contributed 
to secure his right to any insurance benefits con­
cerning which the defendant has introduced evu 
dence.

(b) No source of collateral benefits introduced 
pursuant to subdivision (a) shall recover any 
amount against the plaintiff nor shall it be subro­
gated to the rights of the plaintiff against a de­
fendant. • • [

(c) For the purposes of this section: *
(1) “ Health care provider”  means any person licensed or certified pursuant to Division 2 (com-' 

jnencing with Section 500) of the Business and 
Professions Code, or licensed pursuant to the Os­
teopathic Initiative Act, or the Chiropractic Initi­ative Act, or licensed pursuant to Chapter 2.5 
(commencing with Section 1440) of Division 2 of 
the Health and Safety Code; and any clinic, health 
dispensary, or health facility, licensed pursuant to 
Division 2 (commencing with Section 1200) of the 
Health and Safety Code. “ Health care provider”  
includes the legal representatives of a health care 
provider; • •• • •• * •• - ,v  j*

(2) “ Professional negligence”  means’ a negli­
gent act or omission to act by a health care provid­
er in the rendering o f professional services, which act or omission is the proximate cause of a person­al injury or wrongful death, provided that such services arc within the scope of services for which 
the provider is licensed and which are not within any restriction imposed by the licensing agency or 
licensed hospital. Leg.H. 1975 Second Extra. 
Sess. chs. 1, 2 , operative December 12,1975,1976 ch. 1079. __ ____
. Refu Cal Fm i PI k  Pr. “ D e n tiiu ,"  “ Hospitals.- “ Pbysi- 

e * iu  and Other Medical Personnel.- . • .
IS7< N o tr  See note following Code o f Civil Procedure



CODE OF CIVIL PROCEDURE
f k R i o b i c

* > • * .  ............
T M b l 'h  Action Against Health Care Provider * Wlln Judgment Ordering Payment of Future . .
1 UuiUges in Whole or Periodically— vVllrfliiltions—Legislative Intent.

vvi'/j} (i) In any action for injury or damages against yVjTpiovlder of health care services, a superior court i||il|, it the request of cither party, enter a judg-------
opt for future damages of the judgment creditor. 

U  pild in whole or in part by periodic payments .llnir than by a lump-sum payment if the award♦quill or exceeds fifty thousand dollars (S50.000) Jnjtllure damages. In entering a judgment order-

Inl payment of future damages by periodic L.yininls, the court shall make a specific finding 
ft to tbc dollar amount of periodic payments which compensate the judgment creditor for 
auch future damages. As a condition to authoriz- In l periodic payments of future damages, the 
court ihall require the judgment debtor who is not 

‘ idiQUIiely insured to post security adequate to ift i l i u f l  fu|| payment of such damages awarded by 
Mhe Judgment. Upon termination of periodic pay- - mentl of future damages, the court shall order the reiufn of this security, or so much as remains, to.. 
V ihe Judgment debtor. .'■.*•
|  (b) ( I )  The judgment ordering the payment of•. future damages by periodic payments snail specify 
'■ recipient or recipients of the payments, the 
$ dollar amount o f the payments, the interval be- - tween payments, and the number of payments or 

the period o f time over which payments shall be. 
ijnade. Such payments shall only be subject to modification in the event of the death of the judg­
ement creditor/ - . '."V .

(2) In the event that the court finds that the 
judgment debtor has exhibited a continuing pat­tern of failing to make the payments, as specified 
in paragraph ( 1), the court shall find the judgment . 
deb tor in contempt of court and, in addition to the required periodic payments, shall order the judg­ment debtor to pay the judgment creditor all dam-' -  ages caused by the failure to make such periodic payments, including court costs and attorney’s ■
fees. . . .     • ••
j  (c) However, money damages awarded for loss 

* of future earnings shall not be reduced or pay­
ments terminated by reason of the death of the 
judgment creditor, but shall be paid to persons to ‘ 
whom the judgment creditor owed a duty of sup­
port, as provided by law, immediately prior to his 
Oeath. In such cases the court which rendered the . original judgment, may, upon petition of any party 
In interest, modify the judgment to award and pportion the unpaid future damages in accord- 
nee with this subdivision.
|f(d) Following the occurrence or expiration of H obligations specified in the periodic payment diment, any obligation of the judgment debtor .make further payments shall cease and anv se- 
rity given, pursuant to subdivision (a) shall re- * to the judgment debtor.

(e) As used in this section:
( 1) “ Future damages”  includes damages for future medical treatment, care or custody, loss of 

future earnings, loss of bodily function, or future pain and suffering of the judgment creditor.
(2) “ Periodic payments”  means the payment of money or delivery of other property to the judg­ment creditor at regular intervals.

.Health care provider”  means any person licensed or certified pursuant to Division 2 (com­
mence with Section 500) of the Business and Professions Code, or licensed pursuant to the Os­

teopathic Initiative Act, or the Chiropractic Initi­ative Act, or licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2 of 
the Health and Safety Code; and any clinic, health 
dispensary, or health facility, licensed pursuant tc - 
Division 2 (commencing with Section 1200) of the
Health and Safety Code. “ Health care provider” ____includes the legal representatives of a health care 
provider. ____

(4) “ Professional negligence”  means a negli­
gent act or omission to act by a health care provid­
er in the rendering of professional services, which -----
act or omission is the proximate cause o f a person­
al injury or wrongful death, provided that such _—  
services are within the scope of services for which the provider is licensed and which are not within 
any restriction imposed by the licensing agency or 
licensed hospital.-

(0  It is the intent of the Legislature in enacting ~  this section to authorize the entry of judgments in 
malpractice actions against health care providers - 
which provide for the payment or future damages 
through periodic paymenls rather than lump-sum _  payments. By authorizing periodic payment judg­
ments, it is the further intent of the Legislature that the courts will utilize such judgments to pro- -  
vide compensation sufficient to meet the needs of an injured plaintiff and those persons who are de- _ pendent on the plaintiff for whatever period is 
necessary while eliminating the potential windfall 
from a lump-sum recovery which was intended to “ 
provide for the care of an injured plaintiff over an 
extended period who then dies shortly after the judgment is paid, leaving the balance of the judg­
ment award to persons and purposes for which it 
was not intended. It is also the intent of the Legis­lature that all elements of the periodic payjtienl 
program be specified with certainty in the judg­ment ordering such payments and that the judg­ment not be subject to modification at some future __
time which might alter the specifications of the original judgment. Leg.H. 1975 Second Extra.Sess. chs. 1, 2, operative December 12, 1975. —

R ffj C il Fmi PI k  Pr. “Dentists." “H oipiuU," “Phy*.-
    £  -  - -cans *nd Other Medical Personnel” ; W. CaL P ro , “Attor 

aeyt" I6A .



Association For California Tort Reform

S e p te m b e r  1 9 8 5

Assembly Refuses to Button Deep Pocket
Coalition M o v e s  A h e a d  on Initiative

TORT
REPORT

I N S I D E :
1

•  MICRA A m endm ents
Defeated 

j •  MICRA Limits Upheld
•  M ontana Limits 

I Punitives
•  T he Insurance Crisis
•  Tobacco Litigation

The Association fo r  California 
! Tort Reform is a statewide coali­

tion o f  businesses and organiza­
tions dedicated to the reform o f  

jj California’s tort liability laws. 
Inquiries should be directed to 
A C T R , 1130 K  Street, Suite 
250, Sacramento, CA 95814, 
(916) 442-1111.

Both SB 75 (Foran) and an alternate deep pocket bill, AB 1332 (W. Brown) were voted two-year bills by the Assembly 
Judiciary Committee last week. ACTR- sponsored SB 75 would have limited a defendant’s liability for noneconomic /  damages to that defendant’s proportion of ( fault as determined by the factfinder. This would be a change from the present law of joint liability which holds each 
defendant liable for the entire amount of 
the plaintiff’s damages regardless of degree of fault. SB 75 stalled in Assembly Judiciary after approval by the Senate, repeating the pattern set by similar bills introduced in past legislative sessions.

AB 1332 was a spot bill by Elihu 
Harris, which was amended to give relief 
to cities and counties when the claim relates to traffic accidents. In a multiple defendant action, a public entity defendant would be held liable for noneconomic damages only to the proportion of fault as determined by ■ the factlinder. Private 
sector defendants in the same action would still be held jointly liable for the

entire judgment. This measure merely re­flects existing law regarding public entities 
in a somewhat narrowed interpretation. 
By protecting public entities only, the bill would shift additional costs to the private sector. Private sector defendants, already 
beseiged with skyrocketing liability in­surance premiums and increasing un­availability of coverage at any price for certain risks, would find themselves in a worse situation than the status quo.

Assembly Inaction Spurs Initiative Effort
The same day the Assembly Judiciary Committee refused to give relief to all deep pocket defendants, a coalition of 

interests including business and govern­
ment voted to move ahead on getting an initiative before the voters. The proposed initiative, which has been named the Fair Responsibility Act of 1986, would tie actual fault to liability for noneconojnic damages similar to the provisions of SB, 
75. Work is now in progress to place the

(continu ed  on page 4)

Labor and Management Negotiating Termination Proposals
Lieutenant Governor Leo T. McCarthy 

recently served as a mediator in an attempt to bring labor and management together on a solution to wrongful termination litigation. ACTR, together with allied groups the California Em­ployment Law Counsel, California Cham­ber of Commerce and other employer re­presentatives, sponsored AB 1400 (Mc­Alister) in the California Legislature this year. This bill provides incentives for employers and employees to arbitrate disputes over; firings. The measure pro­
hibits punitive damages in termination proceedings but retains compensatory relief for wrongful terminations.

Labor sponsored SB 1348 (Greene). That bill would require an employer to discharge an employee only for "just 
cause." Termination could be accomplish­ed only after a Notice of Intent to Discharge was provided to the employee and the employer had an opportunity to exercise mediation and arbitration rights. The bill sets forth requirements for a fund for disbursement to the Department of Industrial Relations which would administer the program. Contributions 
would be mandatory from employers and 
employees.

McCarthy wrote to the sponsors of

both bills and invited them to a meeting 
in his office to discuss whether a com­promise could be reached. The realistic political assessment is that no bill will be approved by the legislature unless labor and management can agree on a bill.

The initial meeting was productive and promising. The participants identified 
the following issues for further exploration and discussion: (1) the length of time a person must be employed to be covered 
by the provisions of the act; (2) additional 
incentives to ensure that arbitration is a preferred method of resolution rather 

(co ntin u ed  on page 4 )
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D E E P  PO C K E T  
IN IT IA T IV E
(continued from  page 1)
initiative on the June ’86 ballot. Con­tributions have been received from 
numerous supporters including ACTR, California Medical Association, California 
Chamber of Commerce, Association for California Insurers, California Manufac­turers Association and Cal-Tax. A vol­unteer grass roots effort will be launched to gather signatures, and Dick Woodward of Woodward & McDowell, campaign 
managers for the initiative, believe a sufficient number of signatures can be 
gathered to put this troublesome issue 
before the voters in June.

T H E  IN SU R A N C E  CRISIS (continued from Page 3 )
risks for the future are simply eliminating coverage of high risk areas and pricing 
available policies out of reach for many businesses. Bailing out of the markets on 

( the part of insurers and reinsurers is 
1/ $nost evident where risks of litigation are high.cffuch as in pollution, directors’ liability^municipal liability and profes­sional malpractice. Good safety records are not determinative of whether a policy will be continued or at what price.

The insurance industry is likely to withdraw more coverage areas and raise premiums for available policies still higher so long as no action is taken to impose balance on our legal system. That balance

is not forthcoming from the courts, so either Congress or state legislatures must act. Even then, legislative remedies take t.me, and changes are likely to be slow and incremental. Proposals in California that would cap noneconomic damages or 
hold defendants liable only for their proportionate share of such damages, in accordance with their degree of fault as determined by the factfinder (SB 75), have hit repeated roadblocks in the Assembly. Meanwhile, it is clear that so long as courts continue to expand theories of liability and juries continue to award 
unrealistic amounts in damages, the prospect of an uninsured society draws ever closer to reality.

M O N TA N A  LIM ITS PU N IT IV E S (continued from  p^ge 2 )
outside the presence of the jury, that the plaintiff has presented a prima facie claim for punitive damages.

The most significant change effected by the new law is that in cases when 
punitive damages are awarded, they may not exceed $25,000 or one percent of the 
defendant’s net worth, whichever is greater. Previously, the only guideline was that the amount was to constitute punishment since it would be absorbed 
directly by the defendant and could not be covered by insurance. Although remit­
titur remains available in most jurisdic­

tions to reduce an award that is excessive, Montana has now statutorily mandated a cap on the amount that can be recovered on punitive damages. The significance of this new law can be appreciated best in light of the fact that punitives must be 
based on breach of a noncontractual obligation where the defendant has been found guilty of oppression, fraud, or malice, either actual or presumed. Evi­dently, the Montana Legislature deter­mined that even conduct falling within these categories is insufficient to warrant imposition of punitives that could bank­rupt a business.

T ER M IN A T IO N  
PRO PO SA LS
(continued from page 1)
than litigation; (3) constructing a two- tiered standard with just cause for line 
employees and good cause for legitimate business reason for managerial employees; 
(4) employer providing early notice explaining the reasons for the discharge to the employee so the emplpyee would be able to prepare his case; (5) standards for when front pay would be a remedy in lieu of reinstatement. Another meeting was 
scheduled for October 8 , at 10:00 a.m. in Lieutenant Governor McCarthy's office.



THE OWNER OF PARIS’ O K1TCH CAFES SUED MCDONALD’S AFTER LOSING HIS FRANCHISE

T H E  B A C K L A S H  G R O W S  

A G A I K S T  F R I V O L O U S  S U I T SA PLAINTIFF IS ORDERED TO REIMBURSE $1.8 MILLION IN LEGAL FEES AFTER PRESENTING ‘OBVIOUSLY FALSE' EVIDENCE
There was never any love lost be­tween Raymond Dayan and Mc­

Donald’s Corp. In the early 1970s Dayan, a Chicago entrepreneur, waged a court fight to win a valuable franchise for McDonald's restaurants in France. So it was no surprise when Dayan marched back to court after McDonald's terminated his franchise in 1978. After a nine-month trial, Dayan lost his case in1983. An Illinois court held that he vio­lated McDonald's standards for quality, Bervice, and cleanliness. But the case is important because of what happened next The judge slapped Dayan with a bill for $1.8 million for McDonald's legal fees and expenses.
In U.S. courts, unlike those in Eu­rope, each side normally pays its own attorneys' fees. That “American rule." say critics, fosters litigation—especially 

against large companies. PlaintiltsT who Dllen pay tn 'eir lawyersTniv out ot wm- "deep pocket" compa-
olten payrungs, can force ________nies io spend enormous sums, makingalmost any claim worth settling. Says J. 
Nicholas finer, who teaches law at the University of Massachusetts at Am­herst “A plaintiff has almost nothing to k)Be except a little time.”

That is beginning to change. Growing intolerance for frivolous auits in leading

to changes in the American rule. In the McDonald’s case, Judge Richard L. Cur-
rv fcftid that withnnf TTnvan • #,nntniPry said that without Dayans "untrue allegations”  there would have been no 
dispute. In April, Illinois' intermediate appellate court agreed. The judges de­clared that Dayan, who now calls Kis Paris restaurants "O'Kitch," submitted "obviously false” evidence. McDonald’s, Baid the judges, proved that there had been "indescribable unsanitary condi­tions,”  including evidence that "dog urine and excrement were found next to stored food. Rat poison was found 
spilled beside an 'oozing' carton of Mc­Donald’s sauce.”
MvrviNO a 1 * 3 9  la w . The McDonald's 
award is the most dramatic of several 
Bimilar recent decisions from courts all over the U. S. The Illinois courts relied on an infrequently used 1933 state law that permits courts to assess fees against anyone who brings a suit based on claims that are "made without rea­sonable cause and found to be untrue." Many states have similar laws, but until recently judges have been reluctant to use them. The movement to punish those who bring frivolous Buits may have been spurred last June when the U.S. Su­preme Court, for the first time, assessed a charge against someone who had

brought a aeries of merilless appeals. And last summer federal rules went into 
effect that impose new duties on law­yers to be certain their cases are "well grounded in fact" Now, says attorney 
Daniel R. Solin, judges "are starting to say that just because you’re an individ­
ual or a small corporation suing a large corporation does not mean thi.t you have 
the right to bring a frivolous lawsuit" Solin's New Yorl  ̂firm, Solin & Brein- 
del, has had two recent victories over fees on behalf ,of corporate clients. In one case, now being appealed, U. S. Dis­
trict Judge jGerard L  Goettel called a suit by two former employees of New 
York's St Regis/Sheraton hotel "clearly one of,the most frivolous employment 
discrimination actions ever brought” He ordered not only the plaintiffs but also their lawyer to pay $10,000 each. 
coMROVNDtMQ A HAST This is not the only way the American rule has been altered. Through scores of laws, Con­gress has Raid that in certain types of suits the winner can collect fees from the loaer. Because those provisions were meant to foster certain kinds of cases, such as civil-rights suits, losing plaintiffs have rarely been made to pay,their oppo­
nents' fees. That fact, say critics, togeth­
er with a view of the courts as places to 
test novel theories, has encouraged base­less suits. Says John Cibinic Jr., a law professor at George Washington Univer­sity: "We've gotten to the point where there are just plain sDly suits.”But if the new interest in punishing those who bring frivolous suits is good 
for business, some worry that it may be bad for the legal Bystem. The recent j changes, says Oscar Chase, a New York University Law School professor, “make me nervous because they further an im­balance that I see as already existing in American litigation against less well- heeled parties.” Says Gabe Kaimowitz, a civil-rights lawyer: "What judges are do­ing is trying to keep people like me out of the courts." Kaimowitz was recently ordered to pay more than $19,000 in an employment-db'scrimination case that a | 
federal judge declared was baseless.Dayan says the ruling against him in I the McDonald's case was unfair 'To me | 
a frivolous lawsuit ireason whatsoever. Bbt 1 had a contract, | 
and there was merit to ing to Illinois’ highest i the original decision, Judg clared that since any appeal liquid 
needless extension of a suit," Dayan could end up pay Donald's fees for the appeals as w} the $1.8 million. So far, McDonald's ports, it has ipent $500,000 on the ap peals. Dayan is getting his day in court,! but R may be an expensive one. a |
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I INSURANCE

S o m e  F i r m s  S w a m p e d  

B y  R i s i n g  P r e m i u m s

hmrilil)

agencies ujr tbey*re (Med whh lim- 
»Ur trouble*. They already are 
ftruggllng to tuy profit*We, be­
came ferodout price w in ire keep­
ing profit margin* it  tfnor-thtn lev­
el*.

■  Latt month, d*y-cir* renter 
eperiton in Contra Cotu County 
xhrtslenad to strike or«r rising pre­
miums.

The 310-member Dfsblo'Vslley 
Day-Care Provider* Association wu 
fuming it  rate* that have jumped . 
tenfold for tern* operator* In tbe 
pan year.

Some, auch 11 Marl* Martinez, 
who offer* child caro from har 
Pleasant Hill home, have been 
forced to pau the cost along to their 
customer*. Martinez plan* to ratae 
bee weekly rata by about B  to I73L

lmurers defend the Increaaaa, 
aaylng (hey have been hit with hugs 
underwriting losses. Well publi­
cized caaes of child abuie In 
daycare cenlera hava made day 
care a htgtwlik Induitry.aald John 
McCann, a vice pretldent of the In­
aurance Information Institute la 
San Francisco.

Mleton Inaurance of Lo« Ange­
l s ,  one of the leading daycare cen­
ter Inauren, quit Ihe builneaa two 
monthi ago, reportedly because It 
« «  unable to get other companies

to share the riak In writing ha poli­
cies. The procedure, known u  rein­
surance, protects ono company 
from being bit with a large claim 
that could fore# tt out of business.

■  Strglntoti Distributing, a Mo- 
desto-based petroleum distributor, 
la paying about 18000 for liability 
Insurance that coat just 11500 Uat 
year.

'We'va had a m y  good liuur-. 
ance record, too.’  said owner John 
Sarglnaon. “I’m going to meet with 

- my banker to ulk about financing 
tba new rate*.’

Initially, he wu told the rate* 
would rise to glS.000 but he negoU-1 
ated a lower price, arguing that a 
tenfold Increase wu unjuitlfled.

"W* cant afford this much loo- 
ger," Sarglnaoo uld.

B Commercial fishermen rucb 
at Kondrathoff are upset over high­
er rates caused by underwriting 
losses, primarily a result of crab 
fUh!ng accidents In Alaska. Losses 
from Alaikan crab fUblng accident* 
have totaled more than »S0 million 
In ihe past five years, far exceeding 
Iniurance premiums paid, accord­
ing to Tom Cupell, an Iniunnca 
broker with Durham b Bate* In 
Portland. ■

"We'va already been plagued 
by a lot of problem* like poor fish­
ing, and thla puts an added strain on 
us," responded Kondrashoff.

«.r -: J

' BttOmau
Rsharmow Peter Koodroshoff Isos bo*nbord-bkbyrialcn h»OTftttroloalldeca»nmotdo< flahhag

Last week, members of Con- 
gnas met wKh fishermen In Seattle 
to discus their troubles. Next 
month, congressional hearings are 
scheduled In more cities on tha 
Wast Coast and Gulf Coast In Octo­
ber, Congres la expected to Intro­
duce legtslallon to help pul a cap on 
the soaring rates, uld Marc Rosen­
berg, vies president of the Insur­
ance Information .Institute In Wub- 
fasgton.

Commercial ftihlng boat cover­
age, tr.unklpil liability, pollution II- 
ability, long-haul trucker coverage, 
medical malpractice, company di­
rector and office1 liability, and 
day-care canter coverage are1 
among tbe moat coctly and hard-to-

fet type* of covtraga

Last week, profe*sk»at* rang­
ing from mldwlvea to engineer* 
gathered In Washington with con­
sumer advocate Ralph Nader to de-, 
cry Inaurance rate* that hava 
climbed u  much u  1000 percent In ' 

• recent yean for tome businesses.' 
The rale Increases “reflect a major 
economic crtsU," Nader told a pests 
conference.

While disputing Nader's char­
ges that tb* crUls wu 'manufac­
tured by a very wealthy Insurance 
Industry," Insurers coocada that a 
wide rang* of buslneasea are feeling 
Ihaploch.................. .........................

“Tb* real pressure lo o s tha

se 77

surer*. I t 's  a triad txprsmMa. bM 
there's no inch thing as a free 
lunch.* Nevlu snUL-Sonaehody 
to pay far the Mrieaul riak.* _*

Last yaalr, tha nadaah laanr 
anc* coopanla* posted a racard ap- 
eratlng km of M btflioa. (hair first 
toaa in nln* yean, according a* Da- 
vM Oil said, vie* president ef tha 
Inaurance Services Offtea la New 
York. Although tha loss la expected 
to be irinuned M g it Mftae iMs 
year, the todnetry wont m a n  la 
profit* btTKy ants at laaat MM. Gas- 
s ild  uld.

TradiUaaaSy, 
panics have retted an tncaau frea 
Investment* la booat aarBtaga. said 
Richard Gristaf. a apofcataaa for 
Novato-based Fhmsaa Fnatfi ha-,' 
surance Ca Bat recent fatting In­
ter ml ruts* have sharply cat the 
companies' tbdtty lo i 
from ihetrt

small butlneatman who basically 
baa m choice but to pay the premi­
ums," uld Robert Nevlna, executive 
vice president of Fred S. James k 
Co, an affiliate of San Frinclaco- 

. based Trsnumerici Corp. and tbe 
nation's fifth-largest Inaurance bro­
kerage firm.

But Insurer* don! expect relief 
for ill leaat two years. Nevlna pre­
dict* (hit business Insurance will 
ri*« an average of 30 percent ihta 
year and 20 percent or more In 1981

Jury award* continue to esca­
late, resulting In underwriting 

.losses lhal have outpaced Interest 
Income and aurpassed previous re- 
cordti act from the 1906 San Francis­
co earthquake, according to tha la­

in addition, pricecettteg far 
the past aix yean bacaaw ef fern- • 
Clous conpeOUoa ha* kept rata* 
lower than laaaseva w*ate< Oat- 
wild uld. Noras by. tha hsdeauy 
experience* a cycle where rasa* Ml 
bottom every three yean.

"Inmrnace cnrrpaalea have
hem sllltlng IbatrwriaUaad setting 
policies for far Ism  than thay should 
have," Oat weld tald.

The rilacwtttog cyda axsawd- 
ed past Ihre* years bacaeaa Mnr- 
a nee companies were afraid they'd 
k*e bu tinea to coeapaUtars, Nevtaa
uld.

"We bop* Uat tha Mturtact 
buclneta will do a better job ef can- 

- trolling tha ups cad datrssa la the 
future — for everybody's ulus," ►  
Mid.

T T "



E D I T O R I A L S

T h e  D e e p  Pocket
A  SWIMMER RAN into the surf at Newport 

Beach and dived in. His head struck a 
andbar, and he suffered serious head Injuries 
nd is now a quadriplegic.

He brought suit against the city, contend­
ing that the city was negligent because it did 
>ot post signs to warn him that waves caused 
inductions of the ocean bottom that could be 
angerous. A Jury agreed, and the city has been 
rdered to pay $6 million in damages.

Newport Beach’s 65,000 residents are 
/ealthy enough, we suppose, to cover their 
ability. Other cities are not as affluent but are 
eing put to the same risk. This is because a 
978 state Supreme Court decision put city trea- 
Jries up for grabs through an extraordinary 
'idening of liability of public agencies. In a 
ase called American Motorcycle vs. Superior 
ourt, the court said that any defendant who. 
antributed one percent or more to the damage; 
iffered by a plaintiff could be held responsi- 
le for the entire damage settlement if other 
efendants were unable to pay. This has be- 
>me known as the Deep Pocket Theory.

There can be no question that the high 
)url's decision has encouraged a floodtide of 
ligation, blaming cities for Injuries because 
reets were inadequately lit, intersections 
ere poorly designed, or stop signs were ob- 
ured.

The League of California Cities recently 
inducted a survey of the impact of Deep Pock- 
litigation upon local governments; 162 of the 
He’s cities responded. They reported that 
er the last three fiscal years, they have paid 
it a total of $42.4 million in judgments or 
ttlcments and that their potential liabilities

San ^Francisco (Qjronidf
T M E VOICE OF TH£ WIST

Rkhord T. Thkrlol, Editor and Pubfiitar
ChorUt <U Yeung Thkfkt, Publisher 1955-77 

George T. Cameron, Publisher 1925-55 
Founded 1665 by Chariot and M.H. de Young

, in current claims and suits amount to more 
than $210 million. They have spent, in Just three 
years, $15.8 million in legal costs.

The city treasuries have been raided in 
other ways. If they assess potential litigation 
and find that a bush or a street light probably 
did contribute one or two percent to an acci­
dent, they often make the judgment that set­
tling the case, buying out the plaintiff, even if 
everyone involved in an accident was unques­
tionably drunk, Is the most prudent course of 
action. Proposition 13 in 1978 made It difficult 
to raise new taxes. Liability insurance costs 
have soared as a result of the new rash of suits: 
Hayward’s insurance went from $58,000 to 
$225,000 — 388 percent of the original premi­
um; Lodi’s policy jumped from $48,900 to $248,- 
000, rising to 505 percent of the original figure. 
And the deductible amounts on insurance poll-, 
cies have been increased, often to as much as 
$500,000. If the trend continues, there is no 
question that Deep Pocket will mean future 
cutbacks of city services.

•fr ★ ★

/

THE EFFECTIVE opposition of some pow- 
: erful lawyers in the state stopped an effort to 
1 legislate reform in the last session of the state 
I Legislature. They have both greed and compas­

sion on their side, but neither Justice nor rea­
son.

When reform failed last year, it was before 
cities throughout the state encountered their 
huge Increases in insurance premiums. The 
insurance emergency may give reform a better 
chance this year.

One measure before the Legislature, spon­
sored by Senator John Foran, D-San Francisco, 
would go part way toward solution. It would 
leave the cities liable for medical costs — even 
if they had minimal responsibility for an acci­
dent — but would require them to pay only 
their share of pain and suffering damage costs. 
Under that plan, a city found to be three per­
cent responsible for an accident might still end 
up paying thousands of dollars in medical bills, 
but only three percent of the cost of pain and 
suffering.

That reform might curb the enthusiasm of 
some civil damage 6ult lawyers but would still 
leave the taxpayers vulnerable — which they 
should not be. True reform will come only with 
termination of the entire Deep Pocket doctrine 
the Supreme Court has inflicted upon local 
governments.
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R i s i n g  P r e m i u m  C h a r g e s  

S w a m p  S o m e  B u s i n e s s e s

B Y JE F F P E U IN E

C Jommerdal fishermen, home day-care 
.operators, engineers, rental car deal- I ers and truckers all have the tame complaint; Soaring Insurance costa are 

eroding profits and threatening to pul many of them out of business.
Insurance companies generally agree, 

but they say the rate Increases are Justified. Insurers say that their losses are greater 
than ever, blaming the rash of huge liability' 
awards from the courts, along with a drop In Income from Investments.

Seventeen Insurance companies went broke last year, a near record, and the In­dustry wants to reverse the trend as quickly as possible, according to the Insurance In­formation Institute.
They're grabbing for atraws, and 

we’re at the bottom and getting the worst of

B U S I N E S S  I N S U R A N C E  C O S T L I E R  A N D  S C A R C E R

It," said Peter Kondrashoff, 44, a commer­cial fisherman who pay* f  .’3.7S7 a year to 
Insure his boat and three-man crew against 
property and casualty losses, up from $18,*,■ 544'lastyear. '

. Tm terrified to aee the bill for next year’s rates, which I’ll get next month," said 
Kondrashoff, who has been catching fish 
■ off the Northern California coast for 25 
years and is paying more than ever for . Insurance. ;

Examples abound of businesses’ hard­ships because of rising Insurance rates:
■ Thrifty Rent-A-Car, a 15-year-old cSr rental company based In San Francisco, ‘ filed for Chapter 11 bankruptcy protection on June 20, about a week after being told it needed to make a 175,000 cash deposit to. cover rising Insurance premiums.
"It’s probably going to put us out of 

business," said Bill Wrlsten, Thrifty’* opera-

U nderw riting  Losses 
D rive Up Insurance R o te s
In  b a to n s  o f d o lla rs

•to 'SI *tl
Sevm* AM. Bn! C*.

H ord -to -B u y  Insu rance
Tho (oftow iog tyjm of irtsuranc* c .» 
most diffkvlt to get bocavso of risk and tho 

. p o t o a M  for hrg* d a m n

1. Muntdpol liability
2. Pollution liability

• 3. liquor Sobilify_____________.
4. Lonfl-HauitTuckf covw&ya
5. Modkol molproctko ______
6. Commercial frtbmfl boot______
7. Asbestos removal from buildmqt 

. 8. Contumor product Bcbffity
9. Doy-<oro center covorogo______

10. Cemjiany director cmdeffkcr 
: liability

tions manager. Under Chapter 11, Thrifty continues to operate while It devises a debt repayment plan and U protected from cred­itor lawsuits. (The car rental agency Is an Independently owned franchise of the na-. tlonal car rental chain that has the same name.)

The Thrifty franchise, which posts- yearly revenues of $5 million, hu seen Its insurance rates more than double to $500,- 000 from 3215,000 In the past year, Wrtsten said. Other local independent car rental
•

P a g e  7 7  C o l l
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oo downtown Concord.
Through this ordinance, we 

can muck and solve traffic prob­
lems together," said Taggart.

But Bob Kinert of PG&E sa*- 
gested the ordinance should apply 
to more residential areas to spread 
the traffic burden fairly.

Unlike Pleasanton, a pioneer In 
transportation systems manage­
ment, Concord Isn't setting ■ goal 
of 20 or 30 percent and making all 
businesses conform to b. Instead, 
new developments must set a goal 

-that the Planning Commission 
pmriders reasonable.

P u b l i c  h o u s i n g  

f a c e s  1 , 3 0 0 %  

i n s u r a n c e  h i k e

•y Ibaron Bamateln
1X3 n»

MARTINEZ — Tbe inaurance 
policy on tbe county's public 
bousing projects will be canceled 
to aariy November and t new 
policy wilJ cost tbe Housing Au­
thority 13 time* as much. .
' Under what bousing officials 
•ay Is the best offer they've re­
ceived, property insurance will 
ro from 428>(7 under Fremont 
Lxiemnity, which canceled tbe 
Housing Authority's policy, to 
(368,000 under Alexander and 
Alexander of San Francisco.

As in alternative to what be 
called tbe "outrageous" premi­
ums, the Housing Authority’s di­
rector, Perfecto Villarreal, has 
stalled setting up a (600,000 self- 
inaurance fund.

But officials at the federal De­
partment of Housing and Urban 
Development said even if tbe 
county sets up Its own fund, k ' 
trill need emergency insurance 
for very large daims, and will 
probably still end up spending 
hundreds of thousands oi dollars 
for insurance.

County Administrator Phil 
Batchelor said the Housing Au­
thority is the fourth public agen­
cy to be hit with an insurance 
surprise this summer — the oth­
ers are the county child care pro­
gram for foster children, the 
mosquito abatement district and 
tbe health department, where 
doctors ire faced with skyrocket­
ing malpractice insurance costs.

Vniarraal said be sent out 56 
letters to insurance companies, 
solidttng bids tor county cover­
age, and did not get erne pontrve 
response. •

The Board of Supervisors, 
whose members also serve as the 
board of the Housing Authority, 

•has ordered VUlarreal to write a 
letter to the state demanding a 
full scale Investigation into Insur­
ance company practices with re­
gards to public agendes.

Richard Payne, Senior Vioe 
President of Alexander and Al­
exander, refused to comment oo 
tbe tremendous increase in pre­
mium* to tbe Housing Authority. 

- But in a letter to VUlarreal 
dated Sept S, Payne wrote: "1 
personally recognize that tbe 
premiums are extraordinarily 
high compared to what you paid 
last year, however, as far as 1 can 
determine that Is all the market 
has to offer,"

Bruce Vincent, ■ bousing 
management officer with HUD in 
Washington, said Contra Costa's 
increase, which works out to
1,300 percent, Is high, but It 
could be worse. "Tbe avenge 
rale of increase tor all brie* (of 
insurance) is 400 percent," be 
■aid. "W t ’ve even seen one 

.come to it 3,000 percent."
Vincent tald one reason far 

the sudden increase in premiums 
k a change to investment mar- 

• kets tor insurance_oompanie*.

■’tease ae« M8URANCE, Pape 28

State threatens 
insurance firms
W a n t s  to stop rising p r e m i u m s
By Blit Soytfer
TfrnM ittf vtfvr

SAN FRANCISCO — Hoping 
to (low a wave of stunning in­
creases to commercial Insurance 
premiums, k itate agency U 
threatening to take legal action 
against tome of California's 650 
casualty companies.

Businesses ranging from 
banks to brake shops have found 
tbe cost of liability Insurance in­
creasing from 100 percent to 500 
percent this year, while others 
have found h impossible to get 
teaurance at. any price.

Bruce Bunner, bead of tbe 
•tale Department of Insurance, 
laid tbe increases threaten the 
survival of some businesses and 
may be in violation of Hate law.

In ■ letter to chief executive 
officers of tbe state's property 
and casualty companies, Bunner 
warned that his department may 
bring cbsrges of unfair trade 
practice* against inaurance com­
panies that cancel or make dras­
tic changes to commercial poli­
cies before they have expired 

Policy cancellations are ani­
mated to be occurring three or 
tour times more often this vmr

ahip. tald E  Harlan Miller, presi­
dent of the brokers' association.

One East Bay contractor tort 
his insurance and almost went 
out of business. "Tbe good hews 
was he found another carrier. 
But the bad news wu his omni­
um Increased from 13,000 to 
(10,000 a year," said Jorge San­
doval, a spokesman for the De­
partment of Insurance.

In Richmond, liability Insur­
ance for the Alvarado Bank In­
creased by about 100 percent 
this year, while the deductible 
portion of tbe policy jumped by
1,000 percent, said Alvarado's 
president Timothy Thomason.

"Other banks haven’t been 
able to get Insurance at any 
price," be tald, noting that tbe fi­
nancial Industry may start its 
own insurance poof.

Liability Insurance for tbe 
banks has nothing to do with sta­
bility of deposits, but ocrvtn ev­
erything from bonding employ- 
at* to tbe taking o f  hostage* 
during a robbery.

Particularly gilling to Thomp­
son k tbe fart mat the 2-year-old 
bank bad Insurance problems 
even though h hi* never filed a
r 4 . l ~  .  —---- ----------------
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C ontinued fro m  p rev io u s page 
M&M's Mr. S innott.

A& A's Mr. P olstein  says (hat last 
J u ly  A& A c lien ts  that wanted $200 
m illion  lo  $250 m illion  in  D&O c o v ­
erage had to settle  for  about $100 
m llion . “N ow  it’s a question o f  g e t­
ting  them  $50 m illion  or $75 m il­
lion." h e  explains.

To fin d  som e of these more d if f i­
cult coverages, brokers are turn ing  
m o r e  o f t e n  to  th e  su rp lu s  l in e s  
m arket.

“W e'v e  haJ  to use surplus lin es  
m ore, but w e  find  it's m ore com pli­
cated," said  G en e  M cCrory, presi­
d en t o f  N orth  A m erican  Insurance  
A g en cy  Inc. in O klahom a City.

R ob inson-C onner also is continu­
in g  to u se  the surp lus lin es m arket 
m ore, sa id  Mr. C onner.

In o n e  instance, an admitted in ­
surer found out how  much a policy­
holder w a s going to pay for coverage 
in  th e  su r p lu s  m a r k e t  and  said: 
“ W ell, if  you're go ing  to pay that 
m u ch , w e 'll w r ite  it." Mr. C onner  
said.

Bartlett’s  Mr. M iles a lso  reports 
u s in g  th e  s u r p lu s  l in e s  m a r k e t  
m ore, but doesn 't b e liev e  it is doing  
a good job.

“I don't th in k  th ey  ha v e  enough  
sta ff  to a n sw er  nil the dem and for  
quotes," Mr. M iles said.

“S o m etim es w e  had to go  to the  
e x c e s s / s u r p lu s  m a r k e t  a n d  u se  
c r e a t iv e  m a r k e t in g :  d i f f e r e n t  
p ieces at d iffe re n t layers w ith  d if­
fe r e n t  Insurers,"  sa id  D o n a ld  R. 
W eber, chairm an and ch ief execu­
tiv e  o fficer  o f  F in ancia l Guardian  
G roup Inc. In K ansas C ity, Mo.

In som e cases to secure hard-lo* 
place coverage, brokers are putting  
to g eth er  p o lic ie s  w ith  h ig h er  d e ­
du ctib les o r  la rg e  se ll- in su r ed  re­
tentions.

“S o m e  c lie n ts  h a v e  vo lun teered  
to ta k e  d e d u c t ib le s ,  c lie n t s  that 
h ereto fo re  w o u ld n 't  e v e n  d iscuss. 
It," sa id  R o b in so n -C o n n e r 's  Mr. 
C onner.

B ut se lf-in su ran ce  is not a good 
a ltern a tiv e , e sp e c ia lly  for sm aller  
rlien ts that h a v e  paid on ly  $50,000
tn ii. ptvnm im a

Capacity also tight in London market
By STACY SHAPIRO

L O N D O N —T o sa y  that p la c in g  
U .S. property and casually  risks in  
th e  L on d o n  m a rk et is d if f ic u lt  Is 
th e  “c la s s ic  E n g lish  u n d e r s ta te ­
m ent,"  sa y s John  W oodson, m anag­
in g  d irector o f the in tern ation al d i­
v is io n  of L loyd's o f L ondon broker  
W illis  Faber P.L.C.

Rates are rising and  capacity  la 
sh rin k in g  in  L ondon for all lin e s  o f 
business, observers agree.

“It is fa irly  com m on k n ow led ge  
th a t  L o n d o n  h a s  e x t r e m e ly  r e ­
s tr ic te d  c a p a c ity  In th e  l ia b il i ty  
field," said S im on  Harrap, m anag­
in g  d ir e c to r  o f  b r o k e r  S te w a r t  
W rightson N orth  A m erica  G roup  
Ltd.

"Property is  tight b u t not im pos­
s ib le ,  an d  w r o n g fu l a c ts—e rr o rs  
a n d  o m iss io n s— is s o m e w h e r e  in  
betw een ,"  Mr. Harrap said.

A m e r ic a n s  are  f lo c k in g  to th e  
L ondon m arket, look in g  for m uch-  
needed  capacity they  cannot find  in 
th e  U .S . m a r k e t, so u r c e s  in  th e  
m arket say.

S o m e are Indeed fin d in g  new  ca ­
pacity . W illis  Faber, fur exa m p le , 
has 40% m ore A m erica n  b u sin ess  
on its books th is year than it had  
last year, Mr. W oodson said.

But, m any  U .S. insurance buyers  
are com in g  aw ay  from L ondon d is ­
a p p o in te d  b e c a u se  t h e  c a p a c ity  
th ey  se e k  sim p ly  isn ’t there, bro­
kers and underw riters say .

*A lo t o f  Americans f ly  ove r to spend  tim e look ing  
fo r  capacity , and they a re  shocked  when they 

arrive . There a re  m ore U .S . buyers com ing o v e r 
h e re  on  a wing and  a p rayer artd m any a re  

d isappoin ted  by what thoy see ,' Mr. H arrap  sa y s .

“A  lot o f  A m erican s f ly  o v er  to 
upend tim e  lo o k in g  fo r  ca p a c ity ,  
an d  th e y  are sh o ck ed  w h e n  th e y  
arrive," Mr. H arrap said.

“T h e r e  a r e  m o r e  U .S . b u y e r s  
com in g  o v er  h e r e  on  a w in g  and a 
p ta y er  and m a n y  are disappointed  
b y  w h at th ey  see,"  h e  added.

•Mr. H arrap sa y s  buyers last yea r  
could bu y ex cess liab ility  lim its o f  
$3(10 m illion ,

‘N o w  th e y ’re  lu c k y  to find $50 
mililion," h e  says.

“If e v e r y t h in g  is  r ig h t and  a l l  
m arkets pull together, $150 m illion  
to  $200 m illio n  is  th e  m a x im u m  
am ount a c lien t can  find in capac­
ity" for l ia b ility  r isk s, sa id  B rian  
H ib b-rt, chairm an o f  C.T. B ow ring  
Insurance Ltd.

“In reality , though, it Is m ore lik e  
$100 m illio n  to $125 m illion," Mr. 
H ibber com m ents.

R a te  in c r e a se s  ca n  ran ge  a n y ­
w h ere  from  25% to  400%, M r. H ib- 
bert added.

" E v ery th in g ’s u p  th is  year,* h e  
said . “A nd m any policy',solders do

not have fu ll program s. Y ou  heard  
o f  the sa y in g  “S w iss  ch eese”? W ell, 
If a program is la y ered  to $100 m il­
lion , then it m ay be that n o n e  o f th e  
layers ia co m p lete  or  th ere  are e x ­
clusions."

“ P r ic e s  a r e  in c r e a s in g . E rro rs  
and om issions are u p  100%, particu ­
larly  for arch itects and en g in eers,  
w h e r e  th e r e  is  b e g in n in g  to  b e  a 
la c k  o f  m a r k e t  c a p a c it y ,” c o m ­
m en ted  C o lin  B ird , w h o  r e c e n tly  
le ft M inet H old in gs P .L .C . to join  
L loyd's o f L ond on  b roker J . Besso  
& Co.

T h e  p ro b lem  Is n e w  b u sin ess .  
T h ere  is not a c lass o f  bu siness that 
isn ’t d istressed. E ven  property  p eo ­
p le are havin g  th e ir  problem s. And  
yet, business is co m in g  from  e v e r y ­
w here," Mr. B ird  said.

“I’v e  n ever  k n o w n  th is before,"  
h e  c o n tin u e d . T h e  w h o le  w o r ld  
m arket Is tr o u b le .. .  .T h e  o n ly  bar­
gain is that L loyd's Is still o ffer in g  
the m ost secure  p o licy ji] 
desp ite its trout 

A d d iM -ttfU o y d 's  troubles Is that

som e un derw riters are sa y in g  that, 
because th ey  nre ta k in g  In so  m uch  
business at h ig h er  rates, th ey  soon  
m ay reach th e  prem ium  lim its set 
by Lloyd's. H o w ever , brokers agree  
th a t u n d e r w r ite r s  s e e m  to  h a v e  
saved enough  capacity to w r ite  re­
new al businss and som e new , good  
risks.

A dding to  th e  upheaval In L o n ­
don is th e  Insurance S erv ices O f­
fice’s  proposed com m ercial general 
lia b ility  c la im s-m ad e form , w h ic h  
Is to ta k e  e f f e c t  J a n . 1, and  th e  
cla im s-m ade um b rella  form  that is 
currently  be ing  drafted  in L ondon  
(see story, page 1).

T he rein su ra n ce  m arket b  par­
ticu larly  in terested  in  th e  c la im s-  
m ade form s, sa id  N igel H untington  
W h ite le y , d ir e c to r  o f  th e  N o r th  
A m erican d iv isio n  o f  E.W . P a y n e  
L td )., a su b s id ia r y  o t  S e d g w ic k  
H oldings P.L.C.

Mr. H untington  u ld  that, by th e  
b e g in n in g  o f th e  y ea r , rein su rers  
“w ill probably n ot provide casualty  
reinsurance co v er  un less th e  ced in g  
com panies w rite  o n  a cla im s-m ad e  
form."

A nd, h e  adds th a t In the last s ix  
m onths, “there h as been further re­
d u ctio n  in  ca p a c ity , p a r ticu la r ly  
b e c a u se  o f  L lo y d 's  p rem iu m  i n ­
com e lim itations."  Mr. H untington  

ilt l  ___
T h e  large indusfTtab-bampanies 

can't buy a n y th in g  lik e  th e ^ c o u ld  
s in ce  last year.r

S p i c e r  &  W h i t e  m e m b e r s  s u c ^  H i g h  r a t e s  i d l e  s h r i m p  b o a t s
L O N D O N — L lo y d ’s o f  L ondon u n d erw ritin g  a g en cy  S p icer  St 

(U n d erw ritin g  A gencies) Ltd. p lans to transfer  ithe m anagem en t  
cate  895 to anoth er agen cy  after  172 m em bers of the syn d ica te  
against S p icer  St W hite.

T he m em bers sued S p icer  St W h ite  In L ondon H igh C ourt a 
w ith d rew  Its o ffer  o f a fiv e-y ea r  in terest-free  loan lo h e lp  m e  
a n tic ip a ted  lo sses o f 19 m illio n  p o u n d s ($26,4 m illio n ). T h e  o 
backed by Chase M anhattan Bank sn d  S p icer  St W hite's p arent coi 
L loyd ’s hrnker W illis F aber P t .  r .  <m . J « w

A R A N S A S  P A S S , T exas— S h rim p  boats that w ou ld  b e  fish ing In 
th e  G u lf o f  M exico  are  sittin g  in  port ev en  though th e  shrim ping  
season began last w e e k  because som e ow n ers cannot afford tbe price  
of hu ll and lia b ility  co v era g e. ,

T h e  coat o f  h u ll and protection  and  in d em n ity  co verage  com bined^  
h a v e  Increased 100% to  300% for th e  shrim pers, according lo  R^ 
Rayburn, « » c u ll» »  <ll»
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E d i t o r i a l

Damage awards

U S. Attorney General Edwin M e w 's  warn- 
ing should be heeded In a ipetch  at the 

State Bar's annual meeting in San Diego last 
weekend, he said enormous damage awards in 
injury lawsuits, often without proof of fault, 
threaten serious harm to the nation's economy.

Meese aaid the insurance industry is in a 
"position of precarioutness" because of ex- 
p in  ding liability. Small businesses are being 
forced to to go without insurance and face pos­
sible bankruptcy from lawsuits. He said he fa­
vored "re-establishment of fault as the critics] 
standard by which liability is determined"

The nation’s lop law enforcement officer fo­
cused on California Supreme Court decisions 
establishing a doctrine of liability in product 
cases that lets victims of defective products col­
lect damages wtthout having to prove fault. But 
be could also have taken on the "Joint and sev­
eral" liability rule established by California 
courts.

Under this rule, also known as the “deep 
pocket" doctrine, local governments and busi­
nesses can be forced to pay all of a damage 

. award in a personal injury lawsuit, even if 
they’re minimally at fault for an accident, if 
other defendants are unable to pay. ft has en­
couraged lawyers to name cities, counties and 
businesses as defendants based on their ability 
to pay multimUlion-dolkr awards.

M eese put ft mildly when he tald that in our 
Htigous society, “the desire for compensation 
has overcome a sense of baknee." The situa­
tion has been woraed by broadened court inter­
pretations of liability, Jury verdicts based on 
sympathy rather than reason and ambulance- 
chasing lawyers waving the banner of victims’ 
right to sue.

L ast year, the average product liab ility  
award in the United States was 11.07 mil­

lion, up from 1345,00 just 10 yea n  earlier. The 
a v era g e  m ed ica l m alpractice  award w a s  
1950,000. In 1983, 360 personal lt\jury cases 
were settled with million dollar awards or 
more, 13 times the number In 1975.

One-fourth of the obstetricians and general 
practitioners responding to a California Medi­
cal Association survey said they had stopped or 
were considering stopping their delivety of ba­
bies in response to rising malpractice insurance 
premiums. Similar tales of liability insurance 
woes stemming from large damage awards are 
coming from almost every profession and in­
dustry.

Som e Californians are taking m itten  into 
their own hands. Spuned by the Legislature's 
failure to act, the California Chamber of Com­
m erce is urging business and public support 
for an initiative that would limit the amount 
paid for pain and suffering (non-econom ic  
losses) In deep pocket cases to the degree the 
defendant was at fault.

Other potential remedies indude tighter def­
initions of liability, ceilings on damage awards, 
limits on trial lawyer fees that encourage pur­
suit o f  multimiliion-dollar awards, greater use 
of arbitration, more restrictive statutes of limi­
tation and periodic rather than lump sum pay­
ment of large awards.

M eese accurately described the bottom Hne. 
If the trend of Increased damage awards con­
tinues, he warned, "the impsct on our nation'! 
economy could be almost devastating „  The 
sire  and unpredictability  o f these awards 
threatens to suppress the coramerdil vitality 
on which our nation’s economy depends.”

economy "Ou
f re e .



Tho Hondd, Monday, 8#p**mb«r 2 , 1M 6 l*H> <

B u s in e s s  i n s u r a n c e  r a t e s  s k y r o c k e t
C u s t o m e r s  m a y  u l t i m a t e l y  f o o t  bill

■ By KVn Favor*

• I I  costs IH .U  (or aa Wfiea *p- 
. potntraenl with Or. Cmrad Aader- 
‘aoa la FVmooL

Aad an lex* hi* malpractice Isnsw- 
aace holds steudy *t I ll.tM , tha 
general practlrioaer ant year may 

: rata* ht* Im .
", A few mile* tvay la downtown 

Hayward, raslitsafi *f tha Oran
: •. t .

\ i,..
i Conrad Andaraon

A nde rson ’ s $ 1 0 ,0 0 0  
^malpractice • . • : 
p rem ium  Insures V; 
him  up to  $1 m illion  
p e r lawsuit and  a 
m axim um  o f $ 3  
m illion  each yea r.

■ Shatter Had w  Mata Street pay 
t*9 ■ week (or ■ room with * hath, 
273 rllhout. Their rile* may go *p.

"Somewhere along the Hoe yoa 
hare to paa* on (he cost*," Mys hotel 
re-owner Dare Dave**, who two 

* weeka ago teamed hta premium — 
U he doesn't change Insurer* — will 

-Coat 142,000 thla year. In l i l t  hba 
afooerlr-caa*altT-llaMlltr laaur-

Tbe aawg waa r r a  wena for Boh
Oddon*. He has lo find aew, and 
probably more expensive. Insurance 
for La Clob Modern*. oo* o< 
Hayward’* a lde il drinking 
•uUNinhmrMm.

Insurance ageat Ed Boea* begaa 
ailing tnaarer* tha day Oddooa 
learned th* policy aa his Mala 
Street bar would not be renewed.

’ ’There’* absolutely nothing 
wrong wllk Un(Oddoo*’s)b*slnea. 
uy* Boese. a partner with FsrreU. 
Bocae and Whited inasruce broker* 
la San Francisco.

"Il'a a problem with the Izwsr- 
ance Industry as a whole. . .  and tha 
little businesses Uke Bob'* ar* 
merely the victim*. not the crsus."

Acton th* nation all kind* of 
businesses are facing Insurance pre­
mium Increases ranging from 1 1  
percent to more than l.W* percent 
Other*, sock aa Oddcoe't, are being 
dropped by Im r m  aa anprofltabla 
Clients.

Hardest hit seem I s  ba ban, li­
quor store*, restaoraata, rental 
sgrnck* and day cira center# — 
businesses (hat hare experienced la- 
creased Insurance claim* during ce- 
cent yean. But munldpallltra and 
professionals. Including doctors, ac­
countants sod lawyers, lac* sky­
rocketing Insurance bills bacaus* ct 
generous court award*.

Industry analyst* attribute tha ba 
crease* lo Insurance companies' big 
anderwrttla* toa**u la IMS and 
IMf.

Daring tb* “ pruolam price 
wars" of th* late 1170* laasrsneu 
companies raised rate* la a Here* 
eompetilloa (or btssloraa, hoping la 
Invest Incoming moole* at I I  and 21 
percent Interest rate*.

"Insurers wore willing to writ* 
atm oat any risk at any price," says 
George A. Porter, president ot Us* 
Independent Insurance Agents aad 
Brokers ot California.

But Intereel raise — and tb* la- 
narance Induatr/'o profit margin* — 
began dropping at about the sans* 
time the nation's courts began ap­
proving huge casualty and liability 
awards.

Last year (he Industry reported 
12.1 billion bl losses. Seventeen Iv  
•srsnce companies went broke.

*T*e been la the business 11 year* 
and I haven't seen inythlng Ilk* 
this" ssyt Boeue, who specializes la 
hotel and apartment building

Hetptag
industry's

• Insurance coals at Dt Gittt* 
Puwtiac CMC la Fr— wd "west tp t i  percent this year" say* general 
sales manager Boa Freitas, who de­
clined to provide figure*. A common 
premlam Increase lor auto dealer- 
ship* I* (ram $5,00# to I I * . to t, saju 
a tpokasmaa lor tha Northers Cali­
fornia Motor Car Dualori 
/jancl *\Um

o Alameda tomty^e medical eel- 
practice taaarsace premium* In- 
creased this year from fl.« mltbou 
to $ U  mlllkSL High la od Hospital 
had lo Increase Its total coverage 
from IM  mlltioa to lioa mlllkn.

•  Owners of Anita’s  Time Out, a 
neighborhood bar ou Mlalos Boule­
va rd b  Hayward, retuctaall/ paid a 
now premium of $1,000, am from 
l l . f i t .  ’ ’ You kava to have 
lasers nco,"  n y s oo-owusr Dsrto 
Bishop.

Child-rare 'pn  riders statewide 
ace being (arced out af buelneas by 
the huge locraust In raloa. In ScVh- 

Alameda Couaty, lasursstca 
hava shut down floe

■gvvmu

Bob Oddono

P ro p e r ty -c a s u a lt y  in s u ra n c e ► I'

Thu stated majsr h ssnoor* la- 
la BMF Market Service* *f 

Sherman Oaks. Last year a homo- 
earu operator licensed for 12 chil­
dren would have paid BMF $27# few 
I I  million la liability coverage aad 
m.aoa la accident, car accident 
cad personal property coverage.

This ywtr BMF la charging $ i,IM  
for only 1300,00# .liability aad th* 
rusnalaiag 171,000 coverage.

Other tooarers  ar* rsfmiac I# 
handle child -rare policies (oHowtag 
highly publicized allegations and 
cosnrlcriosn involving child abuse at 
day-care homes la Narthara 
Southern California.

Tbe Male Senate Monday as- 
proved so emergency measure re­
quiring Insurance companies to >ots 
■ oClto-operated Insurance poof far 
Oayetr* c.ustru. oo SS70 gncs asat 
to ths Assembly.

Iraarsnce cost* for California 
physicians hare tarnod somewhat 
since the Male LegUlatim la 1*71 - 
Imposed restrict loo* ea medical 
ma I pr actlcs Nil*.

Anderson** I  It. Odd malpractice 
premium insures him up to I I  mil­
lion per lawsuit aad ■ maximum af 
■ML mill

FOyouta h o n
•nor

;,.w°
»i •
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"IUgh risk" special tats such a* ob- 
■hstriciaao, aeureourgeoao aad or­
thopedic surgeons are paying ,  133,000 to 133,M0 for (he same cov. 
erage. In New York that coverage 
would raMflM ,000, sa ji Andenou, 
a director with th* Medical Inoor- 
aact Eichange, which sells mal­
practice policies In Northern 
California, Nevada, Idaho, Alaska md Hawaii. .

Ala* oantrl baring lo the rto* hi 
looarance premlano are lacraaaMf- 
ly generous court awards la prrsou- 
al-lnjwry suits.

“ The court system's brood Inter­
pretation . . .  eacuurtges Lawsuits 
where (tsenlly responsible, ade­
quately Insured individuals aad 
businesses end up paying for tbe 
mistakes of tnlnsured or underte- 
nurod et>ll lias," Purus ta p . j

O ddon e  has to  fln<i^ 
new, and  probabfy?:~  
m ore  expensive , 
In su rance fo r  Le 1- 
C lub M odem s , o n e '!  
o f H ayw ard ’ s  okte3t-t 
b a rs .

la 1M3 mem thaa#M ptrsuuM • 
Injury cases jmUouwMo were onh-7. 
Had with awards of It  ndlhsa a r

California parricsksrtylmhad a 
(of of serlsaa pruhlems  with Ihr* 
number of lavnuMn In th* tUbtHty: 
area." My* Dcaaka Jay, spaOrwnaa 
for Use NarieaaJ AasncUUaa af Pm- • 
fsastanal Ibsstsoc* AgeuU.

In 1101 them wars t3 awards a r  
settlsmesU over | l  nsftUsa state- • 
wide. A y ear lahar th* nanshar had’ 
risen la I t .

"We tnoaMar Ml wears SMrhsOi 
traaod the cnuatry . . .  (has* days, 
wbes pro*I* fall a# th* Mdtwiifc 
they no longer Utah 1  sard better, 
footing oest thac.* They thick In . 
Mead. IT I call my Iswyer.”

David Blakssiey, as agsut wtth 
Cooper McKcssie Msspky In PV aa 
antoo, betlevea Insaruscu cuwipd 
sirs are pisyiag catch-up frcM Ih* 
lowered presnfms rats* they at- 
ferrd In ths add-Tfe 

"Wksl thsy ar* ruaBy datng br 
within I ar 11k yuan Magia* In 1 
enough dartats in par far tfrsOr { 
losses — IhryY* making au ka-'j 
crease qutckhy bnmaka thair fkawh-. 
dal sUlmwnt* look better." * 1 

Th* lasarer* sen w n im h | ; {  
Blakcsley osobaodt. ‘

“II the kaasraoco cusapoaMs bed 
Strutdwd (tha pruwdau Mn u nasal 
cr»r tww or thru* yuan. K wuuM 
havs bees a iM ssMsr (Mr b M in r  
ak hut thsy wad V* b* prsfMohOg

And I 
parted U s 
m aln la lN .

"Wr'vu I
for five yeas*. Inturaac* rata* a r?  j 
going so, sod weal b* cuadag daw.
In Ibe fereseeahio fstise.

"Each compaay In Uiiug • much doner look at buSvldusI rid s asad

Klein* the jsuduet r i ‘  i f j .  
r lrr  shy*. ■ •
"Premium* art griag up . . .  i i ' an.sure cnmpsMss hsou the i sssttm  

and surplua ta neat Mars ci*#s^
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Moraga
Let people pet animals

The Contra Costa County Animal Shelter is con­
tinuously beseeching the public to "adopt a pet." 
They pull at our heartstrings with the cutesy pictures labeled, "Adopt Me!" and heart-tearing messages. So, in searching for a puppy, the animal shelter was my first choice. •

What an experience! Not only was it disappoint­ing, but I came away very angry. Two children and I 
walked through the kennel looking for a blond labra- dor-mix puppy. We found one stall that contained 
several puppies all asleep. I asked one of the workers if we might pet a puppy. He responded with a "no” and the rationale that the puppy might scratch us andwe mturn might suê  In addition. He added a puppy could not be pettecTprior to adoption but I could 
adopt the puppy and take him home for a two-week trial period. No other alternative was offered, such as taking the puppy out of its cage. How was I supposed to know if the puppy was right for us? A shrug of the 
shoulders was the only response.I am sorry, but this is ridiculous. Surely some sort of controlled environment could be found to allow safe minimal contact to enable us to make such an 
important decision. Zoos, schools and pet shops all allow contact with young animals. I have been to oth­
er shelters in Morgan Hill and Monterey and not found this policy in existence.

CELESTE SHEEHANPleasant H i l l ,
— l  /
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S t a t e  i n s u r a n c e  p r o b e  u n l i k e l y

Deukmejian bees ‘no basis’ to investigate rising premiums
By Sheron Bernstein
Times stall writer________________________

SAN FRANCISCO — Gov. George Deukmejian said he was not prepared to authorize a state 
Investigation of insurance prac­tices, despite skyrocketing premi­
ums that some fear could put new Contra Costa cities out of busi­ness.

The governor’s remarks came 
during a question-and-answer ses­sion with reporters after a speech 
to the 1,200 delegates from 441 cit­ies attending the League of Cali­fornia Cities annual conference.

Deukmejian compared the de­nial of liability insurance to cities, counties .and large businesses to tHs medkad malpractice insurance aisis that hit the state.
"It got to the point where Insur­ance companies were raising the premiums so high" that the state 

was forced to step in, Deukmejian said. "There was some major leg­islation that was enacted and as a 
result of that the situation has im­proved somewhat."

But he said he would not sup­port legislation that would force

v *  Los Angeles Mayor Tom 
Bradley ‘misstates the 
facts’, says governor

—  Page 15A
insurance companies to take on 
public agencies."I’m not sure we can legislate 
something like that — to make them insure somebody they don’t wan. to insure,”  he said.

When insurance for the Contra Costa County Housing Authority went from $28,000 to nearly $400,000 last month, the state commissioner of insurance threat­ened to mount a formal investiga­tion of insurance practices.
. But Deukmejian said there was "no basis" for such an investiga­tion.

At least one Northern Califor­nia city — Tehama, 30 miles south of Redding — is considering disin­corporating because it can't afford 
insurance, and Contra Costa offi­
cials say the high premiums could 
be a threat to newly incorporated cities here.The governor said he would

< r - J  F

Gov. George Deukmejian...
... against "deep-pocket" rule

support legislation to overturn the 
so-called "deep-pocket rule of in­surance liability (that) insurance companies cite as one reason they wrfnt to stop insuring local govern­ments."

Under the rule, which was set 
up primarily by the courts, a party

can be held liable for all the dam­ages in an accident, even if the
r is only 1 percent responsi-

.

That means someone can sue the city over a car accident if the other driver was uninsured and it can be proven, for example, that 
the city’s stop sign was partially covered by trees, making the city partly responsible for the accident"We must reform the California 
Supreme Court's so-called deep- pocket rule," the governor said in his speech. “The ability of an In­jured party to sue and win dam­ages, not based on fault but on the ability to pay, has reached absurd 
proportions."Besides insurance problems, the governor also railed the Su­preme Court for failing to Imple­ment the death penalty."We still face a Supreme Court that refuses to heed the will of tbe people and implement the death penalty,”  Deukmejian said. "Since i authored the state’s death penal­ty law in 1976 (when he was attor­
ney general) juries have imposed this punishment over 200 times, yet not one murderer has paid the 
ultimate price."
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$1.25 million award a precedent
WASHINGTON (AP) -  A udge's ruling that the National enther Service must pay tbe fam­ilies of men lost in a storm it didn't 

predict has given some meteorolo­
gists the chills.The award of $115 million to the families of three lobstermen in Bos­ton last week was the first ruling against the weather service in the memory of many meteorologists.

But the decision was based on 
the failure of the weather service to keep a weather-measuring buoy op­erating properly, not merely be­cause the service had not predicted the storm that struck tbe men’s 
boat.The Boston ruling came just two 
weeks after another judge in Florida 
refused to hold the weather service liable in the 1980 Sunshine Skyway disaster, when a ship struck a bridge during a sudden thunder­storm killing 35 people.Nonetheless, weathermen are concerned that the Boston case could become a legal precedent and start an onslaught of lawsuits over weather forecasts."We are going to appeal. It’s not over yet,”  said Don Witten, a spokesman for the National Weath­
er Service.“ It gave me the chills,”  said Frank H. Forrester, a retired fore­
caster who formerly was a televi­sion weatherman in New York, Jacksonville, Fla., and Washington."Despite all the computers tnd whiz-bang machinery, there is an 
element of art (in forecasting) that

you have to recognize,”  Forrester said.
Weather predictions are improv­

ing regularly, but they are based on incomplete information and thus 
cannot be perfect, he said."If the Boston ruling prevails, we 
may have introduce caveats in fore­casts, such as This was prepared with an incomplete data base’ or something of the like,”  suggested 
Tom Reppert of the National Weather Service.

"This would have to be In every forecast, because there is no such thing as a total data base .„ it would not be a public benefit but would satisfy the letter of the law," he 
said.

Tbe available c a was the focus of the Boston decision.
In question was a wind sensor on 

a buoy in the ocean that was not 
working and had not worked for several weeks. Lawyers for the fam­ilies of the lost men crntended that negligence in failing to repair the 
sensor caused a wrong forecast."We weren’t challenged on a 
forecast, whether the forecast was good or bad," said Witten. “Wc 
were challenged on negligence for ' failure to maintain a buoy. We have never lost a case on a forecast.

"A forecast is provided on the basis of what we know, and we 
don't know everything about the at­mosphere,” he said. "There is an el­ement of uncertainty.”Forrester noted that several pa* lawsuits ended with rulings in fav 
of the weather service.
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.Let’s  S a y  G o o d b y e  to Joint Liability

^  Survival of our system of tprt reparations by civil trial depends today 
on recapturing its original fairness,reasonableeffieicncy.andaccessibility. 
Yet at the same time, public derision of that system is mounting, as 
distorted liability theories, excessive costs, and backlogs proliferate. 
Without reform, our system must inevitably collapse, to be replaced by 
bureaucracies processing inequitable benefits under complex formulae at 
ultimately unaffordable premiums.

Unfortunately, the clamor for reform has consisted mostly of diatribes 
against symptoms, rather than examinations of root causes. Legislators 
have proposed pre-suit screenings, abolition of contingency fees, or limits 
on verdicts, hoping they can somehow avoid the constitutional objections.

While headlines of runaway verdicts have provided emotional fodder 
for such suggestions, lawyers know the causes of problems in tort claims are 
the injustices which have resulted from a generation of procedural fads, 
such as joint liability and third-party practice in tort. These symptomatic 
treatments defy substantive tort concepts, and must simply be elimi­
nated. "Joint liability," of course, is not a liability doctrine at all: it is a 
collectibility doctrine. Its perpetuation during the development of "com­
parative negligence" over the last quarter of a century has led to entirely 
artificial financial responsibilities, no longer based on faulty conduct, but 
rationalized on the transferrability of those judgments imposed against 
causally innocent parties.

Fairness in tort reparations provides an injured person with an 
enforceable opportunity lo prove that a defendant's breach of a legal duty 
was causally responsible for the injury. Fairness does not contemplate for 
payment merely because an injury exists, nor, even worse, because 
someone else can’t pay. These are functions of contracts or insurance — or 
of that future bureaucracy — but not of tort recovery. Yet "joint liability" 
not only creates such distortions, but does so in the guise of "distribution of the loss"!

As with Ouasimodo, one would think nothing more could be wrong 
with "joint liability." But it has fathered the monstrous third-party 
practice in tort! This frequently nind-boggling procedure assumes that 
the cure to the harshness of joint liability is lo require a party who has 
already been required to jverpay his fair share lo bring a second action 
against a parly who has not paid his fair shore. The abolition of such 
absurdities will follow routinely when tort judgments are again founded on 
the legal principle w ith which every fair-minded person agrees: a person 
should pay lor damages he has caused, but not lor damages he has not 
caused.

Elimination of joint liability will therefore at once make our tort 
adversary system well again. No longer will tort claims be handled on 
contract theories, but will be decided on the issues of tort law. Is there a 
legal duty to the plaintiff? Mas it been breached? Did the breach proximatcly 
cause compensable damages? Each party will defend only itself. No longer 
will artificial, often theatrical alliances be paraded before juries in the guise 
of "trial strategies." The evasion of time-honored laws of immunity, 
abatement, or release will end. Even the present absurdly wasteful 
discovery abuses will cease. The courts will again be both accessible and 
economically available for the fair resolution of tort disputes.

Torts occupy 40 to 90 percent of the business of all our nation's courts. 
Eliminating joint liability will necessarily have an immediate.obvious and 
inevitably favorable impact 011 our troubled economy.

We defense lawyers must make this our single most important goal in 
all of tort law. Not lo do so will simply speed the deterioration of the 
public's confidence in the legal system.

O n  T h e  

R e c o r d

John E. Guy 
Chairman, DRI Practice & 

Procedure Committee



f x M t f - X K

9
t
Ii
i
i

L
k

End 'deep pocket’ lawsuits
It was my privilege to preside over a crit­ical workshop on municipal risk manage­ment at a League of California Cities' Exec­

utive Forum for mayors and 
councilmembers. The topics for discussion were the issue of "deep pocket”  lawsuits 
which are threatening to bankrupt Califor­nia cities and the importance of pending legislation, Senate Bill 75, which would make the current law more equitable (SB75 is vigorously opposed by the trial lawyers).SB75, sponsored by Sen. John Foran, D- San Francisco, would put a stop to current practices that allow an injured party who wins a lawsuit to collect all damages from 
any named defendant who is just 1 percent at fault if other defendants are unable to pay. Juries too often appear to view the 
public entity as a ready, but unfortunately 
not willing, source of judgment funding.

Reviewing this information, the council­
members and mayors came to the conclu­sion that it is vital to have immediate dti- xen-taxpayer input to the state Assembly Judiciary Committee. Letters from citizens 
urging support for SB75 could assist the cit­ies of Contra Costa County to retain mil­
lions of public dollars. The city of Pleasant Hill is urging a massive, supportive letter- writing campaign.

I am very pleased with the recent Contra Costa Times editorial which urged citizen support of SB75.1 hope that citizens will ac­
tively respond by the Aug. 19 committee hearing deadline. Every dollar that goes to »y high insurance premiums and unfair 
, udgments ultimately reduces dty services, t is critical that we let members of the Leg slature know that we do not wish to fi nance the careers of "deep pocket" lawyers SB75 plugs this hole in ths system by struc turing "pain and suffering”  payments based 
on degree of fault, not on perceived ability 
to pay. PAUL L. COOPERCouncilman 

Pleasant HIP
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77j£ open season on insurance companies in courtrooms all over 
the country has gone on so long that the insurers can no longer 
afford to play. Me you ready f o r . ..

A  w o r l d  w i t h o u t  

i n s u r a n c e ?

A 4 ]-y e a r -o l d  body­builder entered a »footrace with a refrigerator 
strapped to his back to prove his prowess. During the race, he alleged, 
one of the straps came loose and the man was hurt. He sued everyone in sight, including the maker of the strap. Jury award:SI million.Two Maryland men de­
cided to dry their hot-iir 
balloon in a commercial 
laundry dryer. The dryer exploded, injuring them.They won $885,000 in 
damages from American Laundry Machinery, which manufactured the 
dryer.An overweight man 
with a history of coronary disease suffered a heart st­
uck while trying to start a Sears lawnmower. He sued Scars, charging that too muchforce wasrequired to 
yank the mower's pull rope. A jury in Pennsylva­nia awarded him S1.2 mil­lion, plus damages of $550,000 for delays in set­tling the claim. (Sears ap­
pealed but eventually set- tled out of court.)Isolated cases of absurd­ly generous awards? Far from it. Last year the aver­age product liability award in the U.S. was SI.07 million—up from 
$345,000 ten years earli­er—and the average medical malprac­
tice award was $950,000. In 1983 alone 360 personal-injury cases were settled with million-dollar awards or 
more, an incredible 13 times the cumber in 1975.

■y Jill Andrusky with Mary Xante and Barbara Kallas

Americans now seem to look on a - civil suit against a corporation or mu­
nicipality as a kind of lottery—a lot­
tery to be played whenever they can.Last year there was 1 private civil

a

T h e  litigation b u r d e n

There was 1 private civil lawsuit last year for every 15 
Americans. And the beat goes on: Feaeral civil filings by private parties are op 50% since 1979, t.hile sUte 
filings are up 20%. ________ _________________
WmIdTflo.lt.au hr prlnu pmtim (lin.iiii) tributes tutt dvil tafu filed isilltoail

lawsuit filed for every 15 Americans. An estimated 16.6 million private civ­il suits were tried in state courts last year. Another 150,000 private civil auits were tried in federal courts, which is nearly twice the cumber tec

years ago.Just handling the paper­work probably cost taxpayers o v c t  
$360 million on all these actions last year. It cost insurance companies far 
more. In 1984 the property and casu­alty insurance industry as a whole paid out$116.10forevery$]00 received in premiums— the worst cumbers since the San Francisco earth­

quake and fire. Reinsurers, 
who take the brunt of the 
unpredictable risks, paid out nearly S141 for every S100 in premium income.No industry can keep 
that up for long. "It's im­
possible for insurance companies to price liabil­
ity products when they 
have no idea what the set­tlements and risks are go­ing to be," says David Oleary, t  Hartford-based insurance analyst with the London brokerage firm of Fox-Pitt, Kelton. "Courts have expanded the definitions of liabili­ties for accountants and 
other industries to such an extent that insurers 
have started saying, we don't need the business."For example, obstetri­
cians can now be sifed for "wrongful birth" if, for in­stance, a sterilized wom­an ’ conceives. Accoun­tants can be sued under "third party liability”  by 

anyone who might reasonably bave relied upon numbers they audited. The list toes on and on, and why not?. Insurers have been picking up the tab and covering costs in part through their investment income for so long

FORBES, TULY 15. 1985
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13 insurers he does business with will be willing to WTite new commercial 
policies for anyone.Companies will have to scramble for any type of coverage they can find. By 
far the most common strategy is to * accept limits on coverage—higner de­
ductibles, lower protection levels and, increasingly, exclusions for items such as legal defense costs and pollution liability. "We'repayingmore than dou­ble what we used to pay and we still 
haven't been able to replace all the coverage we lost," aays Singer of Atlas 
Oil Co.

Insurers have also started pushing 
"claims-made" policies, which pay

risk msnsger Peter McDonough. "But 
that's not ping to solve any of the major problem* with the system."Some companies are again setting
Si insurance captives, as they did in 

e mid-1970s. But captives are not Tery attractive from a tax standpoint 
(Forties, Noi<. 19. 1984), and they are risky to boot. Says O'JLeary of Fox- Pitt, KeltOD: "Many companies that set up captives ended up losing to much money that they have for the most pan withdrawn."

But tome see self-insurance as a 
curb on litigation. "1 hope we're mov­
ing to the age of self-insurance," says Irving S. Shapiro, forma chairman of

off only those claims ’’ ed during the policy term. Supporters of these in­surance straitjackets argue that they 
will help insurers define their legal risks better and thus arable them to keep selling their products. But many 
are dubious. "Claims-made policies 
just postpone the problem," aays Jon Harkavy, director of governmental af­
fairs nt the Risk and Insurance Man­agement Society.The last resort, of course, is self- insurance, either setting up a reserve fund to cover uninsured costs or, 
more commonly, paying them out of operating expences. "Corporations of 
our size can afford to self-insure up to certain levels," aays General Foods'

E.l. Du Pont and now a partner at Skaddcn, Arps. "Once lawyers realize they're suing a defendant who doesn't have an insurance firm with deep pockets beyond them, they'll sue 
somebody else." Unless, perhaps, the 
company is as big as Du Pont.

For companies that aren't as big as Du Pont—and even for some that 
are—self-insurance today carries the risk of being pushed into Chapter 11 tomorrow. Shapiro's solution: a feder­al disaster-insurance fund for corpora­tions, similar to the fedaal flood-in- surance program. But wouldn't such a 
pot of gold be even juicia bait for plaintiff: lawyers?Marsh & McLennan is testing its

L o s i n g  p r opositions

In fout big commercial liability lines, insurers paid ont from Si35 to $160 for everv $100 of premium income taken in last year—a trend that has worsened steadily since 1978.
Commercial auto 

.  liability 
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own version of dinner relief—a stock insurance company for big firms 
known as ACE, for American Casualty Excess Insurance. A d  will provide the final S100 million in coverage—excess 
of at least $100 million in self-insur­
ance or policies. Eleven firms have jumped at the opportunity to join up— but that's out of the reach of many companies.

Industry insurance pools arc popu­lar with utilities, lawyers, accoun­
tants, fuel distributors and others. Of course, the exposure for any insurer of 
a single high-risk industry is enor­
mous, even when only claims-made policies are sold. So some companies, instead, try to spread their risk by 
setting up multi-industry insurance pools. Result: High-risk companies, again, are out of luck.

The fact is, the problem cannot be dealt with solely from the insurance side of die equation. It must be ap­proached from the legal side. So long as judces keep expanding the defini­
tion oi liability and juries keep hand­
ing out astronomically high awards, 
the chilling prospect of a world with­out insurance draws ever closer.

One simple but unpopular solution would be to prohibit—or at least se­verely limit—the contingency fee sys­tem that encourages lawyers to seek the highest possible damages. "You don't see any other country having the 
kind of insurance problems that we 
have, because none of them have the kind of jury awards or contingency 
system we've got," aays James Corco­ran, New York State's superintendent 
for insurance.But there are problems with such a -love. "We may be the only country 
that really has a contingency fee sys­tem," aays F. Let Br«Jey, a member of the three-lawyer consortium repre­
senting the Bhopal victims. "On the other hand, in most of the world, poor 
people go without any relief."In the long run, maybe the only practical solution is legislative action to define liabilities and cap them at a 
fair and reasonable level. In New 
York, whae obstetricians and neuro­surgeons axe turning away patients 
because of high malpractice insurance 
rates and where municipalities are scrambling for covaage, legislators 
have debated bills that attempt to cap liabilities for doctors and municipal­ities. Congress has contemplated a proposal by Senator Robert Kasten jR-Wis.) that would put a limit on corporate liabilities.No longer do we have the luxury of 
pretending that the monster we have created will just go away.It won't ■
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tbit the system har. ukeo ca the laok of natural law.But insurers are not in the business of losing money. Their leases hive become so appalling that at this point 
they are either raising their rates out 
of sight or getting out of the business. 
In April, Utica Mutual Insurance in' formed some 23f- New York State mu­
nicipalities that it would not renew their policies. Transit Casualty, a large carrier for restaurants in Con­
necticut, canceled most of that 
group's liability coverage. Mutual 
Fire, Marine ft. Inland Insurance an­nounced it would not renew the mal­practice policies of about 1,300 mid­
wives as of July 3."I can't get any kin3 of coverage for sand and- gravel and cement compa­nies,"aays David Brennan, 
president of the Insurance Management Center, a Mancnester, Conn. agen­
cy. "I've got one client who is u distributor of frozen 
chickens. Last year he paid 
$25,000 for coverage. This 
7ear I can't get anyone to 
even give me a quote. It's the same thing with an in- sulated-wirc manufactur­er, a fish distributor and even a group of nuns who 
own real estate as invest­
ment properties."

If they are willing to pound pavements, most 
business people can still find insurance. But they 
are paying vastly more for much lower coverage.
One supermarket chain, for example, uw its aver­age rates go from $8,000 per store a year and a half 
ago to 540,000 per store.Florida Power ft. Light's premiums for general li­ability coverage doubled in 1984 over 1983. The coverage pro­vided was halved, $200 million in­stead of $400 million.Pricey, but at least it got protection. 
For industries that have wen espe­
cially hard hit by lawsuits, prospects 
have gotten much worse. Consider Acmat Corp., a $50 million (sales) as- bestos-removal firm based in East Hartford. According to the firm, 
Cigna notified Acmat last December that all its coverage was being can­celed because of its asbestos exposure. When Acmat protested, Cigna agreed 
to renew—so long as Acmat pulled out of tbe asbettos-removal business 
entirely. Acmat agreed, even though it meant "cutting our revenues in half

overnight," u y i Henry Nozko Jr., ex­ecutive vice president. But even that drastic measure failed to satisfy 
Cigna, which canceled the company'# 
Account on Apr. 1.Nozko approached over 30 carriers, 
including Lloyd's of London. All turned him down. Fin.* 11 v, he con­vinced Great American Surplus Lines and three other firms to give him cov­erage. The price, assuming last year's volume of business: $6 million to buy 
$6 million of general liability cover­
age, including only $1 million of as­bestos protection. That compares with $300,000 last year for $10 mil­
lion of coverage. Why didn't he just

A  r o a d  to disaster?

For It of tbe last I I  years, property and casualty insurers have paid out more than they have gotten in premium Income. Investment Income had offset that worsening combined ratio until last year.
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bank that $6 million instead? "The 
policy gives us a worthless amount of protection, but we couldn't bid on public jobs without it," aays Nozko.A note on retributive justice: Now 
that legal-malpractice suits are be­coming trendy, even lawyers are hav­
ing a tough time finding coverage. 
Reuben ft. Proctor, an 80-member Chicago law firm, lost its coverage on July 1 from Crum & Forster's Interna­tional Insurance.

The flight of insurers and reinsurers is most visible where the risks of 
winding up in a courtroom are great— both gradual and audden-and-acciden- 
tal pollution, directors' liability, mu­nicipal liability, medical malpractice

and accountant*' malpractice. * Jur agent notified us a couple of months 
ago that everybody in our business 
was being canceled," uys Irwin Sing­
er, president of Atlas Oil Co., a fuel distributor. "They didn't care how 
good our safety tecoid was. In fact, the 
very company that canceled our cov­erage complimented us on it."In some cases, the retreat can be 
gradual. "Our normal general liability policy used to exclude all pollution, unless it was sudden and accidental," 
says Chuck Henry, a second vice 
president at Travelers. 'Then the 
count started saying in some cases that if the insured did not intend to 

cause damage, it was 'sud­
den and accidental’—even if it took years for the stuff to seep out." Now Travel­
ers completely excludes pollution coverage on its 
general liability policy and will underwrite envi­ronmental hazard cover­age only at restricted lev­
els and only for customers 
who also buy Travelers' 
general liability policy.

Even auch restrictions aren't er ugh for some in­surers. Since the begin­ning of the year frightened insurers have been pulling out of property and casu­
alty lines like the British 
army at Dunkirk.Property and casualty 
insurance has always been a boom and bust business, 
but tbe bust has never been this bad. Blame part of it on 
greed. After five years of cash-flow underwriting— that is, pricing products at a loss in underwriting 
terms in order to bring in extra doll?rs to invest at 
once-tempting interest rates—tbe industry- has hit rock bottom. Last year it recorded a 

pretax loss of $3.8 billion.Face it: There's no way that the insurance industry can fully recover from its cunent downswinguntil Con­
gress—ot state legislatures—step in and impose order on our self-destruc­
tive legal system. Pennsylvania has already made a stm with legislation 
that curbs pain and suffering awards from municipalities. But it's only a atart. Remedies in law will not become 
effective overnight.In the meantime, property and casu 
alty insurance is going to become 
much tougher to get, at any price. For example, insurance agent David Bren­nan expects that by September none of
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V 255-C-̂ - Coke Is Right

Coca-Cola officials are ready to go 
to jail to protect one of the world’s 
great secrets.'A federal Judge ordered 
Coke to divulge Its so ft-drink formula 
In connection with a lawsuit. Coke re­
fused and now faces contempt-of-court 
charges. The soft-drlnk formula Is the 
latest victim of a legal system gone 
berserk.

Federal J"dge Murray Schwartz of 
. Wilmington,. Del., is the would-be se- 

cret-breaker. He has acceded to a fa­
vorite trick of American plaintiffs— 
demanding such unreasonable court 
remedies that the defendant has no 
choice but to settle. In this case, some 
Coke bottlers are objecting to the 
price they have to pay for Diet Coke 
syrup. Coke charges its bottlers more 
for the low-cal recipe than for Its new, 
Classic and Cherry brands. The bot­
tlers say Coke should charge them the 
• same for all Coke syrups.

The plaintiffs’ lawyers hit on a 
great scheme. They say that Coke 
should have to prove that the diet 
syrup is significantly different if the 
company Is going to charge the bot­
tlers more. The only way to know the 
relative costs to Coke, say the law­
yers, is to see the formulas. They 
know how seriously Coke takes the 99- 
year-old secret Only two executives 
know the equation and they’re not al­
lowed to Dy on the same plane. Only a 
board resolution can ever release the 
magic formula from Its bank vault, 

i So, the lawyers no doubt figured, if 
] they could get a judge to order CoEe 
I to hand over the formula.then Coke 
/ ‘wOTIir refuse and Instead have to 

~make a ble oiit-of-roiirtseaiement. 
regardless of the mprit.s nf thp rasp

Enter JudgeSchwartz. He told 
Coke that "nothing is sacred in civil

litigation," not even trade secrets. He 
said he’d try to make sure no one got 
the formula except for the plaintiffs 
and their lawyers. Understandably, 
Coke doesn't have much faith In such 
good-effort pledges. The; truth is that 
toe judge understood j>erfectly well 
what game the plaintiffs were play­
ing. Sure, the judge said, ordering dis­
closure "could be a bludgeon in the 
hands of plaintiffs to force a favorable 
settlement." But he figured that stick­
ing to the letter of pre-trial discovery 
law was somehow more important 
than the legal system making any 
sense.

The real question about this case is ; 
what it’s doing in court in the first 
place. Last time we checked, the U.S. j 
was still a free-market countiy. If bot­
tlers don't want to pay for Diet Coke, • 
they don’t have to order IL likewise,
If Coke can find bottlen; who will pay 
the premium for diet syrup, Coke can 
switch bottlers. That's how markets 
work. And the only way the free mar­
ket can continue is for judges to do 
their job of upholding the rule of law 
by prcteciicig property rights such as 
trade secrets

This case is another reminder that 
the Office of Management and Budget 
needs to take a very close look at the 
federal courts. Here are a bunch of 
Coke bottlers suing Coke at the tax­
payer’s expense. As we've said be­
fore, toe broad public receives little 
If any benefit from subsidizing the 
civil litigation conducted by large 
companies and their highly paid law­
yers. The taxpayers hive even less 
.reason to support civil courts when 
judges invite the most obvious abuses 
of the system.
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Judge Appoints 3 Lawyers 
To Coordinate Bhopal Suits

By o W * ix  S m rcT jou»N A i. Sl ̂ //Rrporter
NEW YORK-A federal Judge picked

F. Lee Bailey, the prominent defense at­
torney. and Stanley Chesley, a Cincin­
nati lawyer with extensive experience In 
product liability cases, to serve on a 
three-man executive committee that will 
coordinate litigation arising from last 
December's gas-leak disaster at a Union 
Carbide Corp. plant in Bhopal, India.
In an order handed down yesterday, 

U.S. District Judge John Keenan said 
the third member will be Michael Ciresl, 
an attorney wilh the Minneapolis firm of 
Robins, Zelle, Larson & Kaplan, which 
Is representing the Indian government • 
In Bhopal litigation. The Judge also 
named Jack Hofflnger, a New York law­
yer, as liaison counsel. Mr. Hoffinger 
mainly will be responsible for communi­
cating between the Judge and thejnore. 
than 80 lawyers whose cases have been 
consolidated In federal court here.
Messrs. Bailey and Chesley were 

leaders of two of the three factions of 
jawvers jockeying for control oPfTrr* 
complex litigation stemming from the, 
"bee. 3 Bhopal disaster in which. an 
umaied 2,60(1 were kmea and Oiousands 
of others Injured. Beth men have stated 
that they favor settling the case quickly 
(see story on page 29).
The members of the executive com­

mittee will, according to the Judge's or­
der, "frame and develop the issues" In 
the case and "prepare expeditiously for 
trial or settlement negotiations." They 
also are likely to receive the biggest le-ilpestle 

t left thava l Ipp-S- though Judge Keenan  le f t  ihaT  
matter to be resolved later.
Mr. Chesley wouldn’t describe what 

he believed an acceptable offer In the 
Bhopal case should entail. "It’s prema­
ture," be said, "I'm not Interested In as­
sessing anything right now except the 
number of claims and their severity.”
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interface between product liability 
-lawsuits and worker compensation 
benefits. He quoted the AFL-CIO as 
telling the Commerce Committee that 
"the section on the relationship berween 
worker compensation and third party 
litigation, in particular, has been 
redrafted to answer prior criticisms..."

This section would deduct workers * 
compensation benefits from the amount 
of the award in a successful suit, and 
permit neither manufacturers nor in­
surers nor employers to sue each other 
to recover what each other had paid out. 
The idea is to cut down on legal costs 
without affecting the right of a worker 
to sue for genuine defects in machinery. 
Currently, workers often will sue man­
ufacturers of old machinery even 
though the defects were really caused 
by a lack of maintenance by the employ­
er.

"In addition to improving product 
safety in the United States, the bill will 
reduce the burgeoning legal costs that 
now drain the product liability system," 
Sen. Kasten said. "It is shocking that 
59 cents for every dollar going to vic­
tims goes to defense Lawyers. It is 
equally shocking that 41 cents of tire 
victims’s dollar is taken bjNijs other

'Greed' of Attorneys
Sen. Kasten pointed out that in the re­

cent settlement concerning Agent 
Orange "each injured person will , 
receive a modest S20.000, while each I 
o f the plaintiffs’ attorneys takes home 
over S2.5 million. The instability of 
product liability law fuels the greed of 
a few attorneys. This situation simply 
has to be put to a stop."

He argued against theories advanced 
by several attorneys’ groups and some 
other senators that the legislation real­
ly would increase legal costs as cases

in each state have to be tried against the 
new law instead of established stale law. 
Sen. Kasten insisted that "as a matter 
of legal history, it is true that whenever 
uniform statutes have replaced a jum­
ble of common law, our legal system 
has operaied more efficiently."

He responded to cynics who question 
why manufacturers would support 
legislation that will help victims. "The 
fact is that there is no hidden agenda," 
Sen. Kasten insisted. "The corporations 
are tired of wasting money on au. 
toraeys." WiUi his product liability 
law, sen. Kasten said, "both outside 
and corporate counsel will, so to speak, 
be looking at the same hymn book— 
costs will be controlled and they will 
fa ll."

Superfund Also Passed Up
Along with product liability legisla­

tion, the Senate also failed to act on 
reauthorization of the Supcrfund. law 
this year.

Proponents of the legir’stion insisted 
it needed to be done this year so the En­
vironmental Protection Agency could 
gear up its agenda and personnel. But 
the Administration and many industry 
groups wanted Congress to await rite 
results of studies due after the election.

For insurers, the lack of final legisla­
tion means they will be fighting all over 
again battles won this year against crea­
tion of a new federal cause of action 
allowing victims * Jiey become
ill with disea. uJSv. Mated with
chemicals found at a Superfund site.

The legislation to clean up abandoned 
waste dumps will have to be reauthor­
ized next year since funding will run out 
on September 30, 1985.

Insurers have been very concerned 
. about the idea that a new right to sue 
would be developed even though there 
currently is no way for the medical pro­

f :

fession to ascertain which cancers or 
othei ilinesses stem from exposure to 
Supcrfund sites and which from other 
factors. *'Had the federal cause of ac­
tion, in the House Committee bill 
become law, my industry’s ability to 
furnish or price environmental liability 
insurance protection for any business 
handling hazardous substances would 
h-jwe evaporated," Crum & Forster In­
surance Companies Vice President, 
Leslie Cheek ID, said in a speech earlier 
fiiis month. That provsion was later re­
moved on the House floor.

Similarly, Mr. Cheek wrote a letter 
to all senators urging that the Senate En­
vironment and Public Works Commit­
tee’s version of Supcrfund not be con­
sidered since it contained a victims' 
assistance demonstration program to 
establish five state experimental proj­
ects to compensate victims of,illnesses 
associated with toxic wastes without any 
curtailment of the right to sue. This sec­
tion of the bill, Mr. Cheek wrote, "con­
stitutes a prototype national health and 
disability entitlement program whose 
costs and duration would be impossible
to control or in s u r e ." _______

in OLher activities ofnole to the inA 
surance industry, Manville Corp. an­
nounced it had agreed to join the Wel­
lington Group, a consortium of asbestos 
producing companies and insurers 
which is trying tc formulate a program 
to deal with claims of cancer and other 
illnesses by persons exposed to 
asbestos.

The group, named for Dean Harry 
Wellington of Yale Law School, wants 
to create a facility to pay claims without 
lawsuits, if possible, and to represent 
its members in lawsuits in order to cut 
the high costs of legal fees associated 
with each company maintaining its own 
team of legal experts. O
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f yoe hart yoor Bager to t eocn̂ay aofihaD 
lima, you can go 10 court ud w» ihe right to aoe 
lot worktn- compeasatioe ea the ground tost 
lit bow "expected" you to pity.
You oi ru t ft09 atgn mub Into I tnich ud — 

rrtn U you *wt legally drunk *1 Ibo rime — out ted 
collect damages |{UU ibt autoo. lie that designed 
u> slleg edly faulty |ju tub tost exploded ud burned 
you Is tie acddenL
H ibo pence you've been bvtni srtth — but 

hattsl yet married—k btdly bun Is u acddrsi. you an mt tit reaponxibJe piny for km of ecasortltun. 
provided you cas show Ibil your rmlatioeihjp pot 
earned lit •eharv-urkuci" r< marriage.
Tint *wt sol ordinary suet, bul tity uat lo 

udmcort lit furuflQi nature of lit tbousudi of 
tavxuili flowing through lit couni Tint hu tou > 
bUfiikin eiplouos Is lit Un dicidt. Lui year, sort 
Ibis 340.000 stw dvU nrUoni were ftlod in lit federal 
count — twice lit lumber filed to U1S h con UJt 
Uipiytn iboul 120 blUios lo proctu lit sort ib»» I 
Bilbos chtl aim filtd to Kilt uti ftdtnl count to 
MSI
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Tke rountryeeetmiw-iih Is liwxnlii High priced 
towyen brio | irtiooj seeking mllbosi Is pimlurt duo- 
Iff! Smill-clalmt ceuru brim wttb 11500 duputes. A 
no|lc antitrust cut — VS r inlernJtjcnxl i uifocu Mjdunm Cay. — occupied t tingle Judge ud dotcna 
tf lawytn for 12 ;nxn it • con of sillllosi of dollin 
brfort It tv wtibdnws fotlowiif i cbu|t of BiboD- 
J idmlnmndotis. Nearly 120X100 divorce cut Usd 
tv try yur Is lie coum of • ur.glc stilt — California 
— representing about out-third of tit Ovd cutlotd.
Om to w prof toor projected lit prrrioui 10 yean' 

outlaid sis lit Hit ccstury asd predicted ibil lit 
assual federal docket would reach I million sew cun 
by Ike year 2010. requiring the eerrlcee ef 5000 Judges.
P b acx imply tbe samben tbn casat concern, 

rrtvwxo eulti eeto is become sore commas evtry 
year. A cblld sues kb mslbcr esd fl tier for ~mttpar- 
actutg" a auditi filer suh sgalnrt bv school foe kk 
Illuncy-. a petitai euee btr plaalc eurfeoo for a 
hellyhuttoc left atkrv, e shooting rictus cbooeee sol 
bo sue hk aaelilint butlbSuullutlip̂cblitno — M 
toe thtocy ton toe doctor should kavc forseeen toit 
kb pedcsi would nil amok. -
Tbe law ibo Intrudes bus areas of aocitty ooca 

ssemlsgty btyosd Its reach, dictating bow buoocmee 
are operated, wbrvber • city cas pick up mb store 
frequently Is oor seifbborbood 'bm tb other, bow 
tifcb Kbool prf ' Ip̂'j mne cut daophne. Corporate 
taccuilvat. like tupa c j the beat, are beard is complain 
that their evtry decision ki |evened by eoun made 
relo, that they seed lawym looldax Over tietraboul- 
<Sn fun lo ftt ’liroutb tba work day.
Kuy coantstouion aecrlbt tbe auffcrtsf caaw- 

toed Is create ud the txpudlst rwsck of til lie to 
the Americas Impubt is tnntfotm every petty trite- 
msec Is is a full-blows lawiulu aided ud abetted by 
what Chief Justice Warm E Burftr callt 'bordca of 
toeyan, buntiy x locusts.*

b America u evarlawytred aocitty* CeruinJy 
tone are «DOU(b lawytn Uort than 830.000 art it 
work sow, wttb 15,000 more (raduausj from law 
schools every yur. That mikes ost lawyer lot every Hi Americana Two decades afd, tot ratio au cot 
bey a lot retry 832 persona
niiNweWMsVAftolwailiaoyllililw

former Whh* Route counsel Uoyd N Culler, sow 
to prtvale practice Is M'aiilcploo ku avumalad that 
toe total ptofcauco actousud for 14 prrceni of toe 
US poas utlosil product Is U80. a pemsufe II 
ceedtd only by oil, auto, steal ud uveraj other mayor 
todustrsaa.
ta tbe final analysis, * to toe iterate rttlm who 

pays ton aufktrisj bUI — mostly tonw,'' tbe hlfbsc 
prices companies and tdtnsui rKi In cover tbe 
cut of Uilkauon ud Inrurinet sf slsst the tonal of II 
Bifb toftl ctru tbo bus more fovarnmnt opens# 
asd lost lu rrvesoas. While b d l t s d u a b ’ total balls art 
asually sot tax deductible, toe total expenses if bud-
B t Is usdltpuud that tout snarseyt brtnf unsve- 

csury or kanxlsi bwsufts, proiosf UtldXdOB by 
falisf njprrCuoui morions ud rwquastln.f cootln- 
uuces, end aornatlmaa tun tbe adaersary rystem 

to lo a courtroom “ipornsf event," financed by toe 
fees they charted their diuts. Bui meet ulhorltlaa 
spot that the bctud raspooiibUlty for csQpscud 
courtroom asd moustlnf total balls It trtdaly shared.
Lepalilocs make toe tows, often with Unto coo- 

tern for tbe extra cum wortlowd tost may be erwttad. 
Chief Justice Busier, for one, hu recommended list 
every time Coopea onsets t new tow, k should be 
required lo Include a statement of how muy extra 
cases will be fconied. So far Burferh anueeoaa hae 
bees Ifncred.
And. by avadJnf scene cecdrovenfal houas. Con- 

pees asd Kite toflslaturea have driven Into toe court­
houses those parties demanding a aolurioo for toetr 
protlcml and anrwtn to to sir duputaa. Tbe law oo 
abortion rights, school deuepepCcs. Job dncrtajna- 
Boo ud other prickly subjects ku b*u made Incre­
mentally — caae-by-case by Judget, net tofklaton.
Tke Jodiciary itept Is btcausc lefUitttrea have 

been too cowardly to take Co the Important social 
toauaa h our dmct," tald Man all Blather, a Lea Ange­
las attorney. "The courts fill toe ncuum.*
Tbe public beskaUy It hulsdnf on a peri eel aye- 

tern.* said CaJlfonia Suit Bar president Dale Kansi of 
Suu tar bars. "People want a remedy for every 
WTOOI And toe price foe toit h< e lot of money being 
•pul oo towsuiu end a lot ef doffing toe courn."

Daspfu toowedng reealmds, many Amerleam 
mill find lial the courthouse boon remain ckned to 
topllmait grtovsnces, such ta cooumtig u mug. 
resolving a enoauxoer dnputa or challenging a fetuic- 
tlco on lovammeoi bucfiu. Legal annua pro- 
pami. Introduced with aubaunaaJ fundtng u pan of 
toe "Great Society," are being cut back to a time of 
deepening federal defidu. And there It ecsie newly 
•merging «clôict that muy legal disputes go unr» 
eofvad — ud, lhat Is fact, Americans may wot be aa 
boguwia as popularly bebavwd.

The CMI lidfirica » anarch Project, a fedenlly 
fended mudy conducted largely by reaetrtbtn at tot 
Unhctnity of Wweoorin Lew School, enampud to 
kers bow nfun a dispuu la voicing nooo or mart 
actually net to ooura Tbe study waa baaod oc random 
tolcrvirws af bcvabffidt and mere thu 1800 csees 
DM In auta ud fadaral count to five suites. Tbe 
tsaaarcbtrs found that only 1U paccssl af all pler- 
ascea resulted ta mdo. Of toote. toe ram majority 
ashseqseslly wart snlal or dropped bef ora trial

Nevertbeltm, tot par re pci m ef America a* a 
petoolopeaDy tafioas tommy mat cotsc from aocse-

Aecording to aureeyi eocdoctsd to 1176 and 1D77, 
toe United States toes had U7S lawytn for every 1 
mllboo reslduu — snarly double toe ratio ef uy 
ether Industrialised nadon — but there were ocly 87.7 
todies foe rrny I sillllon residua, putting toe United 
•laus well behind Prance, haly sod West Germany. 
The noo tt bwyen 10 Judges wu tba highest m the 
Westers world, meaning that fewer Judges were avail 
able to procam tke frodua of toe world's tartest legal 
community.

There V wide agreement among Judges, lawytn 
ud otoen lhal tame reformi are tang overdue — al 
toa vary lew u remove from Ihe eoun proceet toe 
dsputss lhat sewlnl be there.

"Oocttenioa k bcvttable k you only maie'coanet 
to changee," waned Robcn Gaatrdi. u anoriny for 
Public Ad roes lot Inc, a pubbc4nt*ren law fins u San 
Ptucnco. "WeVe got lo radically alter toe mcesuvaa 
for going to eoun.*. ■
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.(••oaii ■•must nine years after 
^he birth of the child but within three 
ye>s^rom discovery of the allegecHhal- 
practice^Tbe^court found^thafthe case . involved misdla|ttosi4£<fnd/or improper 

" follow-uptreatnjeilfanHlTTaUbe^foreign object" ex l̂aiTon did not apply^came 
the o^shmician was not involved in the''^* implantation.— Dunaway v. Bill, 453 
NY.S. 2d 313 (N.Y. Sup. Ct., June 21,1982)

Attorney's fees 

e x c e e d  a w a r d

A $20,000 award of attorney's fees to a patient who obtained a $15,000 malprac­
tice award from a physician was not an 
abuse of discretion, a Florida appellate court ruled.

The physician contended that the award of attorney's fees was clearly ex­
cessive. The appellate court rejected the argument that the dollar amount of 
recovery controlled the award of attor­ney’s fees. Noting the complexity of the litigation, the hours expended in prepa­ration and trial, the skill and expertise of 
the patient's attorney, the court said the trial court did not abuse its discretion in 
awarding $20,OCX) in attorney's fees.— 
Baker v. Varela, 416 So. 2d 1190 (Fla. Dist.
Ct. ofApp., July 2,1982)
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PREFACE

T h is  P a p e r fo c u s e s  on th e  im p ac t o f  fe e  a rra n g e m e n t on th e  amount 

o f  tim e  la w y e rs  a r e  l i k e l y  to  d e v o te  to  c i v i l  c a s e s .  D raw ing on d a ta  

c o l l e c t e d  by th e  C iv i l  L i t i g a t i o n  R e se a rc h  P r o j e c t ,  th e  a u th o r s  com pare 

th e  b e h a v io r  o f  la w y e rs  w ork ing  on an h o u r ly  f e e  b a s i s  w ith  th e  

b e h a v io r  o f  c o n t in g e n t  fe e  la w y e rs .

The c o n t r i b u t i o n  o f  Mr. F e l s t i n e r  to  t h i s  P a p e r , w hich  i s  a r e p r i n t  

o f  an  a r t i c l e  a p p e a r in g  in  Volume 1 9 :2  o f  The Law and S o c ie ty  R ev iew , 

i s  p a r t  o f  b a s ic  r e s e a r c h  c o n d u c te d  by The I n s t i t u t e  f o r  C i v i l  J u s t i c e  

on th e  c o s t  o f  s e t t l i h g  d i s p u t e s .



T H E  IM P A C T  O F  F E E  A R R A N G E M E N T  O N  
L A W Y E R  E F F O R T

HERBERT M . KRITZER* 
W ILLIAM L.F. FELSTINER 

AUSTIN SARAT 
DAVID M. TRUBEK

This paper focuses on the impact of fee arrangement on the 
amount of time lawyers are likely to devote to civil cases ("effort"). 
Drawing upon data collected by the Civil Litigation Research Project, 
we compare the behavior of lawyers working on an hourly fee basis 
with the behavior of contingent fee lawyers. Like previous work on 
this issue, the paper finds that fee arrangement does influence the 
amount of effort lawyers devote to a given case. However, contrary to 
previous work, the analysis indicates that the effect is not a simple 
effect on hours worked but a more complex effect on a number of 
aspects of lawyers’ behavior. Together these produce an effect on 
hours that varies by size of case. For modest cases (with stakes of 
$6,000 or less), contingent fee lawyers spend less time on a case than 
hourly fee lawyers. Yet we find no statistically significant evidence of 
a differential in effort for larger cases but rather an indication that, if 
there is an effect, it may be in the opposite direction.

In  recen t years th e re  has been  considerable discussion of 
th e  im pact th a t various fee a rran g em en ts  have on th e  n a tu re  of 
th e  services law yers provide fo r th e ir  clients. In  particu lar, a 
num ber of scholars have d raw n on econom ic theory  to m odel 
th e  effect of fee a rrangem en ts  on  law yer behavior. Several of 
these  theore tical stud ies reach  th e  conclusion th a t law yers paid 
on a  contingent fee basis will spend few er hou rs  on a case th an  
w ould be optim al for th e  client. T hey  also suggest th a t  law yers 
paid on an  hourly  basis w ill p u t in  m ore than  th e  optim al 
num ber of hours. These analyses a re  used, in som e cases, to 
draw  policy conclusions about th e  con tingen t fee contract.
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