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However, the obvious cyclical factors in the industry tended to 

obscure a basic phenonomen which had been impacting on the liability 

insurance system for decades, namely the mushrooming growth in 

litigation in the U.S., and the associated problem of expanding 

concepts of liability.

Certain critics of the industry contend that the problems in the 

availability and affordability of commercial liability insurance are 

totally due to the comoetitive nature of the industry and are 

unrelated to developments in the tort system. The following pages 

provide brief responses to this and related challenges to the 

industry.



CHARGE; There is not a tort litigation explosion in this country.

There is a crisis in the civil justice system in America. It is 

not manufactured by the insurance industry.

* Awards are growing at an alarming rate.

In 1984, there were 401 awards of a million dollars or more in 

the U.S., up from 372 in 1983. In 1962, in a less litigious era, 

there was only one award over a million dollars.

The average size of verdicts for three common injuries -- 

cervical strain, knee injuries and vertebrae fractures —  and 

for wrongful death of adult males, increased at an average rate 

of 14.3% between 1974 and 1984, more than double the rate of 

inflation.

* Cases filed have grown at a spectacular rate.

In federal courts, product liability suits jumped 600% in ten 

years, from 1,579 in 1974 to ]0,745 in 1984.

In state courts, the growth in filings has been at least four 

times as fast as the increase in population.

* VJe produce lawyers in this country at a faster rate than we produce 

babies. The annual rate of growth in the number of lawyers is six 

times the growth rate in population. Between 1970 and 1980, the 

number of lavryers in the U.S. increased 68%, while the overall 

population increased only 11%.
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* In the insurance industry our loss data show what's happening.

Frcir 1965 to 1985, losses (dollars to be paid out in clains) in 

commercial liability insurance increased 2,046%, while inflation was 

up only 242%.

In 1984, losses in commercial liability insurance increased 25%, 

and in 1985 losses increased 43%.

* The civil justice system is grossly expensive. For example, in Los 

Angeles a typical trial costs the taxpayers $11,000.

* The system sometimes delivers meager justice. In asbestos cases, 

claimants receive only 37 cents of every dollar. The other 63 cents 

go to pay for litigation costs, according to a recent Rand study.

* The most eminent jurists in the United States believe there's a 

crisis.

In the words of Chief Justice Burger, the process of going to 

trial is "not only stressful and frustrating, but expensive and 

frequently unrewarding for litigants." Other critics of the 

system include Derek Bok, president of Harvard University and former 

dean of the Harvard Law School, as well as former Attorneys-General 

William Smith and Griffin Bell.

Last, but by no means least, is the opinion of the American 

public. Surveys conducted by the Gallup 0rgani2ation and Cambridge 

Reports, Inc. show that the public is fed up with the system.
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—  People conplain about the excessive delays and 

outrageous costs of the system.

—  People favor reforms. They favor arbitration as 

an alternative to going to court.

-- People favor limitations on pain and suffering awards.

They favor limits on contingency fees.

VJhy are people fed up with the sy ? Because they recognize 

that what's happening in our society is wrong.

-- In 13.J. the Supreme Court ruled that you can11 throw a 

party in your hone and serve drinks without running the risk of 

being sued if someone is injured by an intoxicated guest.

-- Doctors, in addition to taking courses in healing 

people, are taking courses in how to avoid being suec.

According to the All/-., $17.5 billion is spent in this country or. 

defensive medicine - that's for unproductive tests designed to 

avoid lawsuits.

—  The threat of lawsuits is discouraging the manufacture of 

vaccines designed to prevent illnesses.

—  Directors of publicly-held companies are resigning 

because of the rise in lawsuits.

“2-b
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In sum, this is a basic issue of consumer and human rights. The 

trial lawyers naturally want the insurance industry to be around, 

because this is the deep pocket that funds them. But who pays for all 

this?

The answer is well known. Consumers - the general public - pay 

through higher insurance premiums. In sum, the insurance industry’s 

current high rates are the symptom not the disease.

The pendulum has swung too far to one side -- we have too many 

lawyers, too many lawsuits and too many changes in legal doctrine.

Specific Nader-Hunter Challenges:

CHARGE:

The insurance industry is exempted from federal ar.ti-trust law. 

(The implication being that insurance companies act as an OPEC-like 

monopoly to gouge consumers).

The insurance industry is not exempted from federal antitrust 

law. The McCarran-Fergusori Act of 1945 provides that regulation of 

the insurance industry should occur at the state level. However, 

federal anti-trust laws apply under McCarran-Ferguson if state 

regulation is deemed to be ineffective and the Sherman Act always 

applies in cases of boycott, coercion or intimidation. Federal 

agencies have exercised regulatory powers. The Department of Justice, 

for example, has successfully challenged acquisitions in the insurance 

industry which were viewed as discouraging competition.

(U.S. vs. Chicago Title and Trust Co., et al., 242F. Supp.56,

N .D .,111. 1965.)
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CHARGE:

The insurance industry reports only underwriting losses.

The industry states that in the ten years 1976 to 1985 insurance 

companies lost $81.3 billion. Insurers neglect to mention their 

investment income over the same period of $119.8 billion. So 

overall they made $38.5 billion.

—  The industry reports data including investment 

income. I.I.I. reports such data to the trade and general 

public every quarter. Key sources of data, 1.1.1. Fact Book, 

and Best's Aggregates and Averages, prominently display data on 

investment income.

-- While $38.5 billion sounds like a lot of money, 

it amounts to an average of $3.85 billion per year. Premiums 

over this period averaged $96.8 billion so that profit margin 

on premiums was only about 4% -- 4 cents on the dollar, a 

profit margin below the rate achieved by most U.S. 

corporations. For the ten years 1975 through 1984, the rate of 

return on net worth in the industry averaged 10.9*, 2.3* points 

below the 13.2* rate of return for U.S. industry.

CHARGE:

The  i n s u r a n c e  i n d u s t r y  p a y s  l i t t l e  i n  t a x e s .

Adding up federal, state and local taxes, the industry pays about 

the same as the average for U.S. manufacturers.
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The property/casualty industry pays relatively low federal taxes 

because much of its income is from tax-exempt state and local bonds.

CHARGE;

The increase in insurance _ates is causing an inflationary 

jolt to the U.S. economy.

The property/casualty insurance industry makes up only 3.6% of 

the U.S. economy. A 21% increase (as occurred in 1985) in insurance

premiums would not even change the inflation rate by a single

percentage point.

Insurance rates ha\ e been a deflationary force over the past 

few years. Between 1978 and 1984, the consumer price index increased 

59.2%. Preniums increased only 44.6% over the same period.

CHARGE;

The insurance industry won't tell us what we want to know. I

have been asking for data, line by line, state by state showing

data as follows:

Column 1 Premiums paid

Column 2 Losses paid

Column 3 Investment income

These data are available by line and by state.



Close to 2,000 insurance companies representing over 97\ of 

insurance premiums report data on premiums, losses and expenses, by 

line, by state, every year.

They report this information in a document called the "Annual 

Statement", which is over 60 pages long, and contains details on 

premiums, losses, expenses, investments and taxes.

Insurance companies report on 28 separate lines of insurance.

Data on small lines, such as day-care centers or professional 

liability for accountants, are included in aggregates and are not 

reported separately in the Annual Statement.

Investment income is not reported by line, as a company manages 

its investment portfolio as a whole. However, allocations can be ir.ade 

to lines of insurance and are reported on this basis in Best's 

Aggregates and Averages. (See, Best's Aggregates and Averages, 196!:., 

pages 78 and 79).

CHARGE:

The insurance industry reports fictitious losses. They 

refer to incurred losses but don't tell us about paid losses.

Close to 90% of incurred losses are paid losses. Incurred losses 

represent losses paid, plus dollars set aside to cover losses to be
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paid in future years. In many areas of insurance, such as medicai 

malpractice, there is a time difference between when an accident 

occurs and when a claim is paid. The time difference can be quite 

long. In liability cases, the process of gathering evidence and court 

delays can result in a difference of many years between the time an 

accident occurs and the suit is finally resolved.

CHARGE;

Lloyd's holds the U.S. insurance industry in a vice-like 

grip. Lloyd's operates without any regulation and is dictating 

to the United States changes in our civil justice system.

It is estimated that Lloyd's writes only 15% of the reinsurance 

(insurance for insurance companies) in the U.S., so it can h; rdly be 

viewed as controlling the U.S. market. Lloyd's has lost a lot of 

money in liability insurance in the U.S. Its latest results show that 

while only 12% of its worldwide premiums were in liability insurance, 

this line was the source of 100% of its financial losses.

Like any responsible company, Lloyd's begar. withdrawing fron 

areas where it was losing money, and stated the conditions under which 

it believes it can write business on a profitable basis.

Lloyd's is an accredited reinsurer throughout the U.S., an 

eligible excess or surplus line insurer in all jurisdictions as well 

as a licensed insurer in Illinois, Kentucky and the U.S. Virgin 

Islands. In addition, a number of federal agencies have also 

recognized Lloyd's insurance. Each year, Lloyd's files audited
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financial statements with the U.S. Treasury Department, many State 

Insurance Departments and the National Association of Insurance 

Commissioners.

CHARGE:

Insurance companies say they are losing money, yet their 

stocks were up over 50% las- year.

Eve ry  a n a l y s t  o f  t h e  i n d u s t r y  f o r e c a s t  t h e  p r o p e r t y / c a s u a l t y  
i n s u r a n c e  i n d u s t r y  wou ld  r e c o v e r .  The s t o c k  m a r k e t  p r a c t i c a l l y  a lw a y s  

r i s e s  when i t  i s  g e n e r a l l y  b e l i e v e d  t h a t  a d e p r e s s e d  i n d u s t r y  i s  on 
t h e  r o a d  t o  r e c o v e r y .

I n  g e n e r a l ,  t h e  s t o c k  m a r k e t  i s  a p o o r  i n d i c a t o r  o f  t h e  
f i n a n c i a l  h e a l t h  o f  an i n d u s t r y .  In 1977, t h e  p r o p e r t y / c a s u a 1t y  r t o c k  
i n d e x  f e l l  4*. The f o l l o w i n g  y e a r ,  t h e  i n d u s t r y  r e c o r d e d  one o f  i t s  

mos t  p r o f i t a b l e  y e a r s  i n  h i s t o r y ,  w i t h  an 1 S . H  r e t u r n  on n e t  w o r t h .

C H A R G E :

Whet i s  n e e d e d  i s  a f e d e r a l  i n s u r a n c e  o f f i c e  t o  r e v i ew  t h e  
i n d u s t r y  and t o  s e t  s t a n d a r d s  f o r  s t a t e  r e g u l a t o r s .

What i s  b e i n g  p r o p o s e d  i s  s o r e  k m c  c, i  d u a l  r e g u l a t o r y  s y s t c n  . 
These  s y s t em s  d o n ' t  wo rk  v e r y  w e l l ,  a s  we know f rom t h e  b a n k i n g  
i n d u s t r y .

The banking industry has a dual system of federal and state 

regulation. Yet, the failure rate of banks is far higher than that of
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the insurance companies. In addition, despite federal regulation and 

a federal insurance system, bank failures in recent years have cost 

taxpayers billions of dollars. One bank, Continental Illinois, 

received a commitment of $4.5 billion from the federal government to 

stave off bankruptcy. Failures in the insurance industry do not cost 

taxpayers, as they are covered by state guaranty funds which are 

collected from the insurance industry itself.

CHARGE:

What is needed is a federal reinsurance program. Reinsurance 

is largely concentrated among foreign firms. This would free 

U.S. business fron foreign tyranny just as the goal of energy 

independence was designed to free U.S. citizens of pressures exerted 

by oil-producing nations.

A federal reinsurance program could cost the taxpayers of this 

country billions of dollars. Under a general federal reinsurance 

program, insurance companies could ley off all their bad risks or. the 

federal government while maintaining only the profitable risks. This 

also would mean that the losses now being suffered by reinsurers in 

U.S. markets would be borne by the Federal government, rather than b\ 

the private sector.

The foreign tyranny assertion is baseless. About 751 of the 

reinsurance market is in the U.S. The main advantage of keeping 

U.S. reinsurance markets open to foreign companies is that the supply 

is expanded. This means that more insurance capacity is available to
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U.S. firms and at a cheaper rate than if reinsurance were restricted 

to the U.S. companies alone.

Also, pursuing a protectionist policy in insurance markets would 

have the same negative repercussions of protectionism as in any other 

industry. Other nations would retaliate, not only against U.S. 

insurance companies operating abroad, but also against other U.S. 

exporting industries, such as aircraft manufacturing and agriculture.

I n  g e n e r a l ,  t h e  r e i n s u r a n c e  i n d u s t r y  r e p r e s e n t s  l e s s  t h a n  

10% o f  p r i m a r y  p r em iums .  (1 .1 ,3 .  R e i n s u r a n c e  Monograph ,  p a g e  60). 

About  75% o f  t h i s  m a r k e t  i s  w i t h  U.S.  c om p a n i e s ,  and 25% w i t h  f o r e i g n  
r e - i n s u r e r s .  ( I . I . I .  R e i n s u r a n c e  Monograph ,  p a g e  42).

CHARGE:
T h i r t y - e i g h t  s t a t e s  h a v e  l aws  t h a t  p r o t e c t  i n s u r a n c e  a g e n t s  

by d e n y i n g  g r o u p s  t h e  r i g h t  t o  f o rm t h e i r  own c o o p e r a t i v e  

i n s u r a n c e  c o v e r a g e .

T h e r e  a r e  v e r y  few r e s t r i c t i o n s  on t h e  f o r m a t i o n  o f  g r o u p s  t o  

p u r c h a s e  i n s u r a n c e  o r  t o  s e l f - i n s u r e .  I n  f a c t ,  i t  i s  e s t i m a t e d  t h a t  

25% o f  c omme r c i a l  l i n e s  i n s u r a n c e  i s  i n  t h e  s e l f - i n s u r a n c e  a r e a .
Group insurance policies, such as those purchased by employers for 

their workers or unions for their membership, are allowed in all 

states. The laws in question deal only with the formation of 

"fictitious" groups, that is a group of people, who have no formal
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relationship with one another. The prohibition on "fictitious" groups 

is designed to protect consumers who cannot join such "fictitious" 

groups from paying more for an insurance policy.

CHARGE:

State regulation of insurance is so weak as to be almost 

non-existent. Only half the ,tates have actuaries on their staff♦

The major states have full staffs of qualified actuaries. Small 

states without actuaries regularly hire actuaries on a contractual 

basis and consult with experts in other state insurance departments 

when they have an actuarial problem. In addition, the NAIC publishes 

actuarial guidelines in its field examiner's handbook and has set up 

a:: actuarial task force to deal with problems common to all states. 

Moreover, insurance companies often are examined by regulators from 

several states who pool information on companies.
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Fe b r u a r y  18, 1986
NADER'S CHARGE ABOUT ONTARIO TERMED INACCURATE AND M1SLFAD1NG

At a p re s '  i n f e rence  in Washington,  D .C . ,  on Feb.  10, Ralph
Nader  " o r t e r s  thut  Ontar io,  Canada,  is e xpe r i e nc ing  high
premiums -i 1 a s ho r t a g e  of i n s u r a n c e  cove r age  desp i t e  hav i ng  
laws which have  many of t he  t o r t  reform measu re s  b e i ng  proposed 
in t he  Uni ted S t a t e s .  Repr e s en t a t i v e s  for t he  National In su r anc e  
Consumer  Organiza t ion sa id t ha t  Ontar io a l r eady  has  a cap on 
compensat ion for pain and su f f e r i ng ,  r e s t r i c t i on s  on pun i t i ve  
damages,  p r oh ib i t i ons  on i n j u r ed  pa r t i e s  spec i fy ing  t he  amount of 
t he  award t hey  a re  s eek ing,  r e s t r i c t i o n s  on a t t o rney s '  c on t i ngen ­
cy fees, few j u r y  t r i a l s ,  and pena l t i es  for  f r ivolous su i t s .

This  r e p r e s e n t s  a no t h e r  mis leading ch a r g e  from Nader/Hun t e r .  
Here ure t he  fac t s :

* On a p e r  capi t a  bas i s ,  commercial l iabil i ty i n s u r anc e  premiums 
a re much lower in Canada t han  in the U.S.  In 1985, l iabili ty 
premiums (exc lud ing auto) a ve r ag ed  $18 (C$25) p e r  capi t a in 
Canada,  compared with $60 pe r  capi t a in the U.S.  The  d i f fe ren t  
legal sys tem in Canada  i~ t he  most l ikely f ac to r  expla in ing this 
wide d i ve r genc e  in t he  cost  of i n s u r an ce .

* The r e  a re  p rob l ems in commercial l iabil i ty i n s u r an c e  in Canada,  
bu t  they a r e  not  as s e v e r e  as in the U.S.

* The  problems in commercial  l iabil i ty i n su r an c e  in On t a r i o ,
Cnnudn ref lect :

1. The impact of r e cen t  s t a t u t e s ,  which i nc r ea se  t he  i ncent ives  
to l i t ignte.

2. An eros ion of t r ad i t i ona l  common law di s incen t i ves  to sue .

3. The impact of t he  wor ldwide con t r ac t i on in l iabil i ty i n su r an ce  
c ap a c i t y .

Commercial l iabi l i ty premiums in Canada a r e  expec t ed  to show an 
i nc r ease  of 15% for 1985, con t r a s t ed  with a 72% i nc r eas e  in the 
U.S.

The r e  are,  however ,  some problems of avai labi l i ty of commercial 
l iabil i ty i n s u r an c e  in Onta r io .  This  prov ince  is known to be 
l i t igious.  Speci f ic s t a t u t o r y  prov i s ions  have  i nc r ea sed  the 
number  and size of claims in Ontar io Province:

a. The Family Law Reform Act of Ontar io Province (1978).
This  law e x t e nde d  t h e  number  of p e r s on s  who could sue.
For example,  u n d e r  t h i s  law a p e r s on  with only p a s s i ng  

' acqua in t t  »ce with a no t he r  re l a t i ve  (say a cousin o r  nephew) 
can sue for  loss of companionship .



b. The  p rov i nce  of On ta r i o  pa ss ed  a p r e j udgment  i n t e r e s t  act ,  
which adds  i n t e r e s t  to awa rds  from the  dote of f i l ing.

Also, judicial p r o c e d u r e s  in Ontar io h av e  t e nded  to i nc r ea s e  
awards  beyond  expec t a t i o ns .  For example, c ou r t s  in Ontar io 
have  t e nded  to add to t he  award enough money to c ove r  the 
t ax es  on i n t e r e s t  e a r n ed  from t he  award in f u t u r e  y e a r s .

In addi t ion, Canada is a f fec t ed by  the  worldwide s ho r t age  of  
l iabil i ty i n s u r a n c e ,  c aus ed  mainly by s eve r e  losses by r e i n s u r e r s  
in the U.S.  marke t .

The Province of Onta r i o  did not enact  a s e r i e s  of t o r t  r e forms as 
might be i n f e r r e d  from the  Nader  c h a r g e s .  The  re forms ment ioned 
a r e  f e a t u r e s  of t h e  common law system and a r e  not  s t a t u t o r y  
law. Since they  a r e  p a r t  of common law, t h ey  a r e  sub j ec t  to 
change  by  judicial  deci s ion and,  in fact ,  t h e r e  ha s  been erosion 
in t he se  a r ea s  in r e c en t  y e a r s .

The fol lowing r ev i ews  the  elements of t he  legal sys tem in 
Ontar io,  Canada,  t ha t  a r e  h i gh l i gh t ed  in t he  Nader  cha rge :

1. Cap on compensat ion for pain and s u f f e r i n g . In t he  ear ly 
1970s, Canadian cou r t s  e s t ab l i shed t h r oug h  case law a cap of 
C$100,000 on pa in and  su f f e r i ng  awa rds .  The  cap has  since 
been e roded and t h e  f i gu re  now is C$180,000. (Sincp the  
cap is set  b y  case l aw , it can be c hanged  b y  case lav* 1

2. Res t r i c t i ons  on pun i t i ve  damage s . These  r e s t r i c t i on s  also 
a re se t  by  case law and hove been in place l o r  many yea r s .  
The  r e s t r i c t i o n s  in Canada ore in genera l  t o ughe r  than those 
used  b y  U.S.  c ou r t s .

3. Prohibi t ion on i n j u r ed  pa r t i e s  spec i fy ing t he  amount t hey  
a r c  s e e k i n g . Th i s  prohibi t ion holds t ha t  a j u r y  cannot  be 
di r ec t ly  informed or  led by evidence to know the  amount of 
damages s ough t  by  a plaint i f f .  Th i s  r u l e  is a common low 
r u l e  and  ha s  been in place for  decodes .

4. Res t r i c t ion on a t t o rneys '  con t i ngency f e e s . In Ontar io,  
a t t o rneys '  fees a r e  set  by  the Law Society.  Con t i ngency fees 
ore p r oh i b i t e d .  Th i s  sys tem has  been in place for decades .

5. Few j u r y  t r i a l s . Tradi t iona l ly,  Canada u s es  jur i es  
i n f r e quen t ly  in civil ca se s .

6. Penal t ies for  f r ivolous  s u i t s . De fendan t s  who win su i t s  can 
collect legal fees and  o t h e r  cos t s  from pla in t i f f s .  This  
sys t em ha s  been  in  place for decodes .

Sean Mooney, Ph .D . ,  CPCU
1.1.1. Senior  Vice P r es i den t  a nd  Economist
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On .-Saturday F e b r u a r y  1, 1986, t h e  F o r t  R i c r h a r d s o n  F l y i n g  C l u b ' s  
■flight o p e r a t i o n s  we r e  s u s p e n d e d  d u e  t o  t h e  i n a b i l i t y  o f  t h e  
D e p a r t m e n t  o f  t h e  Army t o  n e g o t i a t e  t h e  r e n e w a l  o f  t h e  e x c e s s  
l i a b i l i t y  p o l i c y  w i t h  t h e  p r e v i o u s  c a r r i e r .  The s u s p e n s i o n  a l s o  
a f f e c t s  t h e  F o r t  W a i nw r i g h t  F l y i n g  C l u b .  The r e m a i n i n g  Army F l y i n g  
C l u b s  a r e  n o t  a f f e c t e d .

The A l a s k a  F l y i n g  C l u b s  do a p p r o x i m a t e l y  257. o f  t h e  t o t a l  f l y i n g  o f  
a l l  Army f l y i n g  c l u b s .  T h e r e  a r e  c u r r e n t l y  289 membe rs  o f  wh i ch  74 
a r e  A c t i v e  Du t y  Mi 1i t a r y ,. 50 R e s e r v e s ,  and  57 R e t i r e d  M i l i t a r y .
Dues  a r e  a s s e s s e d  a t  $15.00/month .

Tlie Army i s  r e q u e s t i n g  a maximum l i a b i l i t y  o f  $250,000 p e r  s e a t  and 
$5,000,000 p e r  o c c u r r e n c e ,  w i t h  a $100,000 d e d u c t i b l e .  The 
d e d u c t i b l e  i s  s e l f - i n s u r e d  by  t h e  Army’ s  e s t a b l i s h e d  r a t e  f o r  h u l l  
and  l i a b i l i t y  t o  $100,000.

The m a j o r i t y  o *  A n c h o r a g e  a r e a  f l i g h t  s c h o o l s  a r e  c u r r e n t l y  
c a r r y i n g  $100,000 p e r  s e a t  l i a b i l i t y  a nd  $500,000 p e r  o c c u r r e n c e .  
The Armys e s t a b l i s h e d  l i m i t s  may n o t  b e  a f f o r d a b l e  f o r  t h e  f l y i n g  
c l u b  t o  c o n t i n u e  o p e r a t i o n s .

The im p a c t  on t h e  F o r t  R i c h a r d s o n  F l y i n g  C’.ub i s  w i d e  r a n g i n g  a s  
o u t l i n e d  b e l ow :

1) F i n a n c i a l  - The c l u b ' s  a n n u a l  o p e r a t i n g  b u d g e t  e x c e e d s  $500,000 
p e r  y e a r .  The e l e v e n  (11) member s t a f f  h a s  an a n n u a l  p a y r o l l  o f  
a p p r o x i m a t e l y  $136,000. The m a i n t e n a n c e  on t h e  a i r p l a n e s  i s  
a c c o m p l i s h e d  by a c o n t r a c t e d  m e c h a n i c  a t  a c o s t  o f  $25-30,000 p e r  
y e a r .

2) C o n t r a c t e d  p e r s o n n e l :

a .  T h i r t e e n  (13) F l i g h t  I n s t r u c t o r s  - p e r  h o u r  b a s i s .
b .  E i g h t e e n  (18) l e a s e  b a c k  a i r p l a n e  o w n e r s  - p e r  h o u r  b a s i s .

3) A l a s k a  S t a t e  S t u d e n t  Loan (ASSL) P r o g r a m  - C u r r e n t l y
a p p r o x i m a t e l y  35 s t u d e n t s  a r e  u t i l i s i n g  t h e  ASSL P r o g r am  w i t h
a p p r o x i m a t e l y  $85,000 on a c c o u n t  a t  t h e  f l y i n g  c l u b .  ASSL f u n d s  
a r e  r e q u i r e d  t o  b e  p l a c e d  on a c c o u n t  a t  t h e  f l y i n g  c l u b .  The s t a t e  
r e q u i r e s  25 h o u r s  o f  i n s t r u c t i o n  p e r  t h r e e  mon t h  p e r i o d  o r  8 .3 
h o u r s  p e r  mon t h .  An e x t e n d e d  down t i m e  c a n  p u t  many s t u d e n t s  i n  
n o n - c o m p l i a n c e  w i t h  s t a t e  r e q u i r e m e n t s  f o r  m a i n t a i n i n g  f u l l - t i m e  
s t a t u s .

4) V e t e r a n s  - The F l y i n g  C l ub  i s  a p p r o v e d  f o r  t h e  t r a i n i n g  o f  
V e t e r a n s  f o r  f l i g h t  t r a i n i n g .  T h e r e  a r e  c u r r e n t l y  t w e l v e  (12) 
membe r s  u s i n g  v e t e r a n s  a s s i s t a n c e  f o r  f l i g h t  t r a i n i n g .



5> C u r r e n t  s t u d e n t s  - t h e r e  a r e  a p p r o x  l m a t e l  y 107 c u r r e n t  s t u d e n t s  
e n r o l l e d  i n  t h e  -f ly ing c l u b  - i n c l u d e s  ASSL s t u d e n t s .  I n  CY1985 
t h e r e  w e r e  91 s t u d e n t s  who o b t a i n e d  p i l o t  r a t i n g s .

As a V e t e r a n  u t i l i z i n g  t h e  f l y i n g  c l u b  f o r  f l i g h t  t r a i n i n g ,  I h a v e  
b e e n  u n a b l e  t o  t r a i n  s i n c e  1 F e b r u a r y  1986. In t h e  e v e n t  o f  a 
p e r m a n e n t  c l o s u r e ,  I wou l d  b e  f o r c e d  t o  t r a n s f e r  s c h o o l s  and r u n  
t h e  r i s k  o f  l o s i n g  my b e n e f i t s  f o r  f l i g h t  t r a i n i n g  a s  t h e  maximum 
a l l o w e d  b r e a k  i n  t r a i n i n g  i s  s i x  mon t h s .

I f e e l  t h e  Army s h o u l d  do t h e  f o l l o w i n g :

1) T h a t  t h e  D e p a r t m e n t  Army (ACIF) Army C e n t r a l  I n s u r a n c e  Fund s e t  
o b t a i n a b l e  and  a f f o r d a b l e  l i a b i l i t y  l i m i t s .
2) T h a t  t h e  Army C e n t r a l  I n s u r a n c e  Fund s e l f - i n s u r e  t h e  f l y i n g  
c l u b s  u n t i l  an  a c c e p t a b l e  c om m e r c i a l  p o l i c y  i s  o b t a i n a b l e ,  a n d  i f  
t h a t  i s  n o t  p o s s i b l e ,  t h e n  t h e  ACIF e s t a b l i s h  a r e a s o n a b l e  r a t e  f o r  
t h e  l i a b i l i t y  deemed n e c e s s a r y  t o  m a i n t a i n  t h e  a i r p l a n e s .

SIGNED_________________________    DATE

CLUB MEMBER (FT. RICHARDSON FLYING CLUB)
ADDRESS:

PHONE # (H) <W)



T h e  fo l low in g  is  a  c o n d e n s e d  
transc r ip t  ot a n  in te r v iew  , 
c o n d u c t e d  b y  th e  A IA  w ith  ' . 
V ic to r 0. S c h in n e r e r  & Com- ; 
pany . m a n a g em e n t .  i n c l u d i n g  
J. S p r ig g  D u va l l ,  p res iden t:  
Paul G e n e c k i ,  s e n io r  v i c e  
p re s id en t ,  a n d  T h om a s  H . . .  
Porterf ie ld , v i c e  p res id en t .

A IA Both D P I C  a n d  V ic tor 0. S c h in n e r e r  (VO SCO )  h a d  a g r e e d  
to m ee t  w ith  u s  today but w e  w ere  a d v i s e d  ye s te rday  that D P IC  
h a d  d e c i d e d  that they c o u ld  not m ak e  the m e e t in g .  A nd  so  w e  
are w ith  V O S C O  p e o p le  o n ly  But in  Ih is  current market . I h e y  p ro ­
v i d e  c o v e r a g e  for at least ha lf the in su red  a rch i te c ts .

_  Is there any  g o o d  n ew s  for a rc h i te c ts  a bo u t  i n s u r a n c e 9
DUVALL: W e  d id  a s tudy s o m e  t im e  a g o  that in d i c a t e T r t R a r T ^ r  

I c s s e s  w e  p a id  in  d o l la r s  rep resen ted  o n ly  s k  o n e  h u nd re d th s  o l 
i p e r c e n t  o l the  con s t ru c t io n  v a lu e s  p u l  in  p l a c e  by  the a r c h i ­
tects a n d  e n g in e e r s  a g a in s t  w h o m  those c la im s  w e re  m a d e  
T ha i s a n  in c r e d ib ly  h ig h  pe r fo rm ance :  a  very low  error rate. T he  
p r o b lem  is. in  those  rare in s t a n c e s— a n d  s ix  one-hund red ths  of 
1 p e r c e n t  m e a n s  a rare in s ta n ce— its very cos t ly

A IA. L o ok in g  at that sm a l l  p e r c e n ta g e ,  wha t c a n  a r ch i te c ts  
le a rn  from th o se  c la im s?

DUVALL . If you  look at the p e r io d  '80 to '84. th e  f r e qu en c y  of 
c la im s  a g a in s t  a r c h i te c ts  d id  not in c re a se  a l l  that m u c h  II w ent 
from 43 per 100 in su red s  in 1980 to 44 4 in  1984. Bo its  not Ihe

V u e ' c :  c la im s :  its  Ih e  se ven ty  ot t h em  ih-ii is  tun p ro b lem .
AIA 0! the c l a im s  that g o  to trial, d o  a r c h i le c t s  w in  m o re  or 

lo s e  m o r e9
GENECK I-  T hey  w in  two-thirds of a l l  the c l a im s  that g o  lo  

court
DUVALL . But I'm a fra id  in  m ost ot the c a s e s  w e  se tt led  out of 

cm ir t .  there rea l ly  was a  b a s is  tor a  f in d in g  o l fault a g a in s t  the 
[ red .  in  the m in d s  of our d e f e n s e  lawyers a n d  p r o b a b ly  the
t itec ts t h em se lv e s ,  b e c a u s e  they h a d  to g iv e  Ihetr p e rm is s io n
to se tt le  the c a s e s .

AIA: W ha t k in d s  of p e o p le  were the c la im an ts?
DUVALL: T he  most recent s tudy w e  d id  in v o l v e d  802 c l a im s  o n  

a r ch i te c tu ra l p ro jec ts , a n d  in 372 o l those , the c la im a n t  w a s  the 
owner.

AIA: S o  th e s e  w e re  c la im s  that m ig h t  h a ve  b e e n  p reven ted  
con tra c tua l ly?

DUVALL Not in  every c a se ,  b e c a u s e  I s u s p e c t  s om e  n um b e r  
of th e s e  c l a im s  by  owne rs  were a c tu a l ly  th ird-parly a c t io n s  w h e n  
the ow n e rs  h a d  b e e n  s u e d  by the contractors . T he  s e c o n d  
la rges t c a te g o ry  is b o d i l y  in ju ry c la im s  by  Ihe  p u b l i c

AIA: Is there a n y  way a rch i te c ts  c a n  u s e  th es e  d a ta  to p ro tec t 
th em se lv e s?

DUVALL: As a start ing po in t , a rc h i te c ts  shorn ,! u-.o ii-.n s ta n ­
d a rd  A IA  d o c um e n t s .  A lso , if I w e re  a n  arch itec t ,  t woi-'d b o  w *
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LJrotu i u b ou t  I h e  tn .m ea t  in tegr ity o i m y  c l i e n t  I'd b e  ve ry  c a r e ­
ful a bou t  the d e g r e e  to w h ic h  h e  h a d  b e e n  in v o l v e d  in  p r e v io u s  
c o n s t ru c t io n  a n d  how  that h a d  lu r n e d  out.

AIA: W ha t e l s e  do  Ihe  c la im s  da ta  say?
DUVALL: I th ink Ihe  c la im s  d a ta  w o u ld  d i s a b u s e  a lot of a r c h i ­

tects a b o u t  wha t they th ink the p r o b lem s  are. I know  in  I h e  p a s l .  
there w as a fe e l in g  lhat b o d i ly  in ju ry a n d  d ea th  w as  a m a jo r  e l e ­
men t . T he  fact of the m a i le r  is. a l t h o u g h  22 p e r c e n t  o l th e  c l a im s  
in v o lv e  open ly  in ju ry a n d  d e a th  o m v  15 p e r c e n t  c l  the io s s  ciol- 
lars arc sp en t  o n  'hose  d a im s .  II w e  c o u ld  e l im in a t e  that 15 per- 
-• m i . w e  w o u ld  a vo id  p r o b a b ly  o n e  y e a rs  ra le  in c r e a s e

AIA: T hen  p a in  a n d  suffe r ing w o u ld  not b e  a r c h i t e c t s  is su es?
DUVALL: N o l m a jo r  is sues , no
AIA: Is il true that h a l l  of the 22 p e rc en t  of I h e  b o d i l y  in ju ry 

c l a im s  in v o lv e  on-site workers?
G E N E C K I :  Yes. They're Ih e  b ig g e s t  s i n g l e  g r o u p  w e  c a n  

iden t ify
AIA: So  if w e  c o u ld  c o n v i n c e  state le g is la tu re s  to i n c l u d e  us 

u n d e r  the workers' c om p e n s a t i o n  um b re l la ,  w e  c o u ld  p u l  a n  e n d  
to 50 p e r c e n t  o l  Ihe  b o d i l y  in ju ry  c la im s .

Al ih e  s am e  l im e , a rc h i te c ts  (eel lhat the j u d i c i a l  s y s t em  is  a 
lottery a n d  that the res n o  p r e d ic t a b le  fa irness lo  it a l l .  D o  Ihe  
c l a im s  d a ta  b e a r  out that sent imen t?

DUVALL . W e l l ,  w e  ve  p a id  w h e n  w e  though t w e  w o u ld  w in : 
we 've  w o n  w h e n  w e  Ih o u g h l  w e  w o u ld  lo se . But I th ink, o ve ra l l ,  
w e  ve  p r o b a b ly  p a id  w h e n  w e s h o u ld  have  a n d  w o n  w h e n  w e  
s h o u ld  have .

PORTER F IE LD :  We don't b e l ie v e  Ih e  le g a l  s y s tem  is o u t to ge t  
d e s ig n  p ro fess iona ls .

DUVALL: I th ink it's m ore  a  c a s e  that b u i l d i n g s  are ve ry  c o m p l i ­
c a t e d  To m e . a m o d e r n  b u i l d i n g  is very m u c h  l ik e  a s h ip ,  a n d  
there are v i r tu a l ly  no s h i p s  lh a l  are per fec t ly  d e s ig n e d ,  a n d  there 
are v i r tua l ly  no  b u i l d i n g s  lh a l are per fec t ly  d e s ig n e d .  B u i l d i n g s ,  
l ike s h ip s ,  n e e d  sh ak edow n  c ru is e s .  There's g o in g  to b e  a  list ot 
th in g s  that n e e d  co r rec t ion  The p r o b lem  is that w he re  yea rs  a g o  
ow n e rs  lo o k ed  to a rc h i te c ts  lo p ay  o n ly  for the m a io r  co r re c t io n s ,  
n ow  they re lo o k in g  to tn em  to p a y  for more  a n d  more.

AIA. W ha t s  an  a rcn i te c t  to do . then, g iv e n  that m e n t a l i t y 9
4 Memo December 1985
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DUVALL: In I h e  shor l te rm, ii i were an  a rch i te c t .  I w o u ld  b e  
c o l l e c t i n g  n iv  i n s u r a n c e  p r em ium  a.-, a d irect ro im pu rsem e i! :  As 
a r e im b u r s a b l e  e x p e n s e ,  il w o u ld  b e  p ro v id e d  in  I h e  c o n i ra c t  
lh a l  ih e  ow n e r  is g o in g  lo  p ay  lo  I h e  a rch i te c t  a p e r c e n ta g e  o l 
e a c h  b i l l i n g ,  w h i c h  w i l l  b e  a l in e  i t em  lor in s u r a n c e  A nd  ii m y 
i n s u r a n c e  cos ts  are S2 20 per $100 of b i l l i n g s  a n d  I've b i l l e d  the 
c l i e n t  for S10.000. I'm g o in g  to c h a r g e  h im  S220 a n d  s t iow il as 
a n  item.

Now. the a r g um e n t  is that'l l e n c o u r a g e  c la im s ,  bu t w h e n  you've 
r e a c h e d  th e  po in t  w h e re  c l a im s  are r u n n in g  at 44-plus per h u n ­
d red  in s u red s ,  there's not m u c h  m ore  c la im s  e n c o u r a g em e n t  you 
c a n  g iv e .  1 hat is a  f r ig h te n in g  f r e qu ency  of c la im s .

AIA: W ha t  e l s e  c o u ld  a n  a rch i te c t  do?
G E N E C K I :  H e  c o u ld  b u i l d  into h is  con tra c t lhat. a lter s om e  

p e r io d  of o p e r a t io n  o l  the structure, the ow ne r  w i l l ,  o n  a tee 
ba s is ,  h a v e  !he a r c h i t e c t  c o m e  b a c k  a n a  m ak e  a d e t a i l e d  a n a ly ­
s is . a wa lk-through ot ih e  structure, lo  se e  it m a y b e  there are 
s o m e  m a in t e n a n c e  i t em s  lhat the owne r  is not p a r t icu la r ly  aware 
ol. O r  the a r c h i t e c t  f inds  out that the  b u i l d i n g  is b e in g  u s e d  a  li t­
tle d if feren t ly  from the  w a y  h e  was  to ld  o r ig in a l ly  a n d  a d ju s t ­
m en ts  n e e d  to b e  m a d e .

AIA: By th e  s a m e  token , c o u ld  you  say. g iv e n  the fact that roots 
are the p r im a ry  c a u s e  o l  c la im s ,  that the a rch i te c t  s h o u ld  g o  
tr-''k a n d  w a t c h  the s u p e r v i s io n  of the p la c em e n t  of Ih e  root o n  
( r u i ld in g?  O n  the o n e  h a nd ,  a r c h i te c ts  c o u ld  in c re a s e  their
}. n t ia l l i a b i l i t y  b e c a u s e  they w o u ld  b e  p h y s i c a l l y  o n  the root
o b s e r v i n g  I h e  en t ire  in s ta l la t ion ; o n  Ihe  other h and , they m ig h t  
d e c r e a s e  l i a b i l i t y  b e c a u s e  f ina l ly  roots w o u ld  b e  put o n  correctly . 
D o  you h a ve  an y  f e e l i n g s  a b o u t  that at a l l— w h i c h  a rg um e n t  is 
the s tronger o l the  two?

G E N E C K I :  W e ’d  rather s e e  t h em  out there
DUVALL: T h e  p r e s e n c e  of a  k n o w le d g e a b l e  p e rson  has got lo 

c rea te  s o m e  deterren t to the  roof ing su b con t r a c to r  Irom cu t t in g  
corne rs , it n o t h in g  e ls e .

G E N E C K I :  Sure ly  if the  roof d o e s  tail , th en  the courts , the
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ow n e r  a n d  e v e ry b o d y  e l s e  are g o i n g  to e x p e c t  the p ro fess iona l 
w o u ld  h a ve  b e e n  more  in v o lv e d .

AIA: But they e x p e c t  il anyway.
DUVALL: Yes. I'm not s ym p a t h e t i c  to th e s e  th eo r ie s  of "let's not 

d o  that b e c a u s e  b y  d o in g  it there is  more  liab i l i ty ."
AIA: You'd p r o b a b ly  s a y  c h a r g e  more a n d  b e  present .
DUVALL: C h a r g e  more  a r id  d o  it. B e  there— w ith  k n ow le d g e ­

a b l e  p e o p l e  Jus! a b o d y  there  isn't g o in g  to d o  it.
H ere  we're t o u c h in g  o n  a n o the r  s u b je c t  that is n e a r  a n d  d e a r  to 

m e .  a n d  that is. i don't th ink a r c h i t e c ts  c h a r g e  e n o u g h  , a n d  ! 
d o nT  th ink a rc h i te c ts  p a y  the ir  c o n s u l l a n l s  e n o u g n .  a n d  I th ink a 
lot of th e s e  th in g s  h a p p e n  b e c a u s e  there isn't su ff ic ien t ta lent, 
s u t i i c i e n l  staff a v a i la b le ,  c om p e t e n t  staff to ge t d o n e  what n e e d s  
to b e  d o n e  to a vo id  h a v in g  th e s e  p r o b lem s .  I th ink the tees are 
rem a rk ab ly  low.

G E N E C K I :  S t i ck in g  w ith  root ing , w e  don't have the em p i r i c a l  
e v i d e n c e  yet. but it's m y  g u e s s  that 50 pe r c e n t  o i a i l  o i the 
c l a im s  in v o l v i n g  roof ing a ls o  in v o l v e d  Ih e  s u b s t i i u l i c n  ot ma te r ia l  
or a s y s tem  dif ferent from that in the o r ig in a l  d r aw in g s  a n d  
s p e c s .

AIA: Tha t g e ts  us b a c k  to the 78 p e r c e n t  of the c a s e s  that are 
property  d am a g e .  You say  46 p e r c e n t  of those  are in i t ia ted  by  the 
owner. Is it p o s s i b l e  that t h o s e  c l a im s  c o u l d  b e  de fe a ted , so  to 
sp e ak ,  b y  h a v in g  better owner-arch itect re la t ions or h a v in g  better 
owner-arch itect con tracts?

G E N E C K I :  Yes, e s p e c i a l l y  il you  i n c l u d e  re lat ions .
DUVALL: It u s e d  to b e  that n o b o d y  w a n te d  to ta lk to Ih e  owne r  

a b o u t  the p o s s ib i l i t y  that d i s p u t e s  c o u ld  ar ise . At 44 c l a im s  per 
100 in s u red  w e  re w e l l  pas t it. It at the  outse t ot a pro jec t , a n  ar- 
r .n i i c c l  11us f ia nk iy  d i s c u s s e d  w ith  tne ow n e r  Inc- p r o b lem  a n d  the 
n e e d  lor s om e  l u m i  o! c o n t i n g e n c y  fund , I th ink it c a n  b e  c o n ­
tro l led  m u c h  petter th an  ii is  b e i n g  now.

AIA. Are there a n y  k in d s  ot ow n e r s  w h o  n e e d  s p e c i a l  h a n d l in g ,  
s p e c i a l  e d u c a t io n?

DUVALL: W e l l ,  you h a ve  I h e  c o m m it t e e  owners . A n d  that g en e r ­
a l l y  in v o l v e s  c h u r c h e s ,  h o s p i t a ls  a n d  s c h o o ls .

G E N E C K I - A n d  lo c a l  g o ve rnm en t .
DUVALL: C h u r c h e s  h a ve  a lw a y s  bo th e re d  m e  b e c a u s e  they 

represen t a d is p ro po r t io n a te  am o u n t  o l lo s s  a n d  Ihey have a l l  Ihe 
e l e m e n t s  that h a ve  got to l e a d  to p r o b lem s .  T hey  h a ve  a l im i t e d  

/ b ud g e t :  Ihey  a lw ay s  want far m o re  than  Ihey  c a n  a f lord. it's a 
c om m i t t e e  o l am a teu rs .  P ro b a b ly  most s e r io u s  ot a l l .  they h a ve  a

C o n t i n u e d  on  p a g e  six



Resolution 86-4

A R E S O L U T I O N  S U P P O R T I N G  TH E  C I T I Z E N ' S  C O A L I T I O N  FOR T O R T  R E F O R M  R E G A R D I N G  

IN S U R A N C E PREMIUMS.

W H E R EA S ,  the C i t y  o f  H o u s t o n  has had its b u d g e t  r e s e r v e  s e r i o u s l y  d i m i s h e d  by

WHERE A S ,  o t h e r  A l a s k a  c o m m u n i t i e s ,  bu s i n es s e s ,  school di s t r i c t s ,  a n d  p r i v a t e  

ci t i z e n s  are s i m i l a r l y  s u f f e r i n g  because o f  the need f o r  l e g i s l a t i v e  r e d r e s s  

o f  the p r o b l e m s  p e c u l i a r  to the Ala s k a  i n s u r a n c e  i n d ustry; and

WH E REAS, A l a s k a  has a limi t e d  a v a i l a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e  p r o g r a m s  

and has e x p e r i e n c e d  a d r a m a t i c  rise in l i a b i l i t y  pre m i u m s ;  and

W H E R EA S ,  l e g i s l a t i v e  r e m edies a r e needed to r e s t o r e  p r e d i c t a b i l i t y  and a f f o r d­

abi l i t y  to l i a b i l i t y  i n s u r a n c e p r o g i a ms ;  and

WHEREAS, the Citizens' Co a l i ti o n  for T o r t  R e f o r m  has i d e n t i f i e d  t hose areas 

need i n g  l e g i s l a t i v e  remedy, and have p r o p o s e d  so l u t i o n s ;

NOW, T H E R E F O R E ,  BE IT R E S O L V E D  by the C O U N C I L  OF THE CITY OF H O U S T O N ,  A L A S K A ., 

that it s u p p o r t s  the e f f o r t s  o f  the Citizens' C o a l i t i o n  for T o r t  R e f o r m  to 

a c h i e v e  l e g i s l a t i v e  re m ed i e s ,  a n d urges the A l a s k a  L e g i s l a t u r e  to m a k e  t h e s e

reforms a p r i o r i t y  o f  the 2nd sess i o n  o f  the 14th legislature.

Dflccrn OMn flDDDn\/rn tutc iJM nav nr r > z i q a s

the u n a n t i c i p a t e d  i n c r e as e  of 

and,

in its annual i n s u r a n c e  p re m i u m ;

P.O. BOX27 • HOUSTON,ALASKA 99694 • 892-6869



D.J.’s ALASKA RENTALS INC.
Formerly Andrews Alaska Rentals & Sales 

405 BONIFACE PARKW AY • ANCHORAGE. ALASKA 99504-1099 
(907) 337-2552

DO N  R E D M O N D . P re s id e n t

December 18, 1985

C i t i z e ns  Coa l i t i on  for  Tor t  Reform 
738 H S t r e e t  
Anchorage AK 99501

To Whom I t  May Concern:
D . J . ' s  Alaska Ren t a l s ,  I n c . ,  a t o o l  and equipment r e n t a l  

agency, submits the fo l lowing in fo rma t ion  t h a t  r e f l e c t s  t y p i c a l  
p o s i t i o n s  of  many p r o f e s s i on a l s  and bus ine ss e s  i n  Alaska and 
nat ionwide concerning i n c r e a s e s  i n  l i a b i l i t y  i nsurance c o s t s :

From December 31, 1984 through December 31, 1985 
our General  L i a b i l i t y  c o s t s  f o r  $1,500,00.00 in  
coverage was $23,763.00. Annual c os t  per $1000.00 
was $15.84.

From December 31, 1985 through December 31, 1986 
General  L i a b i l i t y  quoted cos t  f o r  ,0NLY $300,000.00 
in  coverage i s  $30,737.20. Annual cos t  per  $1000.00 
i s  $102.44, which i s  6.47 t imes the 1985 cos t !

THERE HAVE BEEN NO CLAIMS FILED!

S in c e r e l y

A A



C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M ,  inc.
oiccs raised in unison..."

M E M O R A N D U M

TO : A L L  l e g ; S L A T O R S

rnoM: C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M

S U B J E C T :  E N C L O S U R E

E n c l o s e d  p l e a s e  f i n d  a c o p y  o f  I h e  t e s t i m o n y  s u b m i t t e d  b y  D e n n i s  
D e W i t t  o f  1 ti e 11 e a I t ti A s s o c i a t i o n  o f  A l a s k a ,  d a t e d  F e b r u a r y  1 7 ,
19 8 8 t o  I h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .  A t t a c h e d  t o  t h i s  
t e s t i m o n y ,  y o n  w i l l  f i n d  t h e  M c M  i I I i rna n a n d  R o b e r t s o n ,  I n c .
1 e p ii r t f r o m  I h e  s t a t e  o f  Ne w Y o r k  a n d  y o u  w i l l  a l s o  f i n d  t h e  
i n f o r m a t i o n  f r om I h e  s t a t e  o f  C a l i f o r n i a  wh  i c h i n d i c a t e s  t h a t  
t o r t  r e f o r m  d o e s ,  c a n  a n d  w i l l  w o r k .

A l s o  e n c l o s e d  y o u  w i l l  f i n d  a l e t t e r  t o  M r .  R i c h a r d  E . W a g n e r  
f i run n n a t t o r n e y  i n  F a i r b a n k s  i c g a r d i n g R u l e  8 2 .

As you have probably already been informed by Ihe House Labor 
a n d Comm© i c e Comm i I tee ( t Ii i '• i n f o r ma t i on was forwarded to Sid 
R i I I i n g s I y I tie c omm i t toe a i d r ) ; that virtually all homeowners 
a n d a u I onto h i I e policy holders in I h e State of Alaska arc being 
assessed an additional sure Ii a r g e ranging in t h e amo unt of S3.00 
to SH5.00 pei yeai to pay attorney fees under Rule 82. There 
m e  an estimated 300,000 to <100,000 h ome own ers in Alaska and 
a p p i o x i ma tely 30 0,000 to <10 0,000 aut omo bile insurance policy 
11 o I d e r s .

A ■. y o u  c a n  w e I I c a l c u l a t e ,  t h e r e  i s  a n y w l i e i  e f r o m  a p p r o x i m a t e l y
2 t o  0 m i l l i o n  d o I I a i s I Ii a I a r e  b e i n g  c o l l e c t e d  n ri d p a i d  o u t  i n  
a t t o r n e y s  f e e s  s i m p l y  b e c a u s e  o l  R u l e  8 2 ,  w h i c h  i s  o b s o l e t e  d u e  
I n  the fact there is no need for the rule and Alaska is the only 
S l a t e  w i t h  s u c h  a r u l e  r e m a i n i n g .

A d d i t i o n a l l y ,  o r ,  y o u  w i l l  n e e ,  t h e  n o w r e d e r a l  I n s u r a n c e
A dm i n i s 1 1 a t o i l i a s  a p o s i t i o n  a s  t o  h o w r e a l l y  e f f e c t i v e  t h e  r i o t
i n  s h i n a c e w a s  t h a t  w a s  e s t a b l i s h e d  b y  M i .  H u n t e r .

A l s o  e n c l o s e d  a r e  t h e  r e m a r k s  m a d e  t o  t h e  j o i n t  H o u s e  a n d  S e n a t e
I a h o r  a n d  C omm e r r e  c omm i 1 1 e e b y  D a v i d  J F r a z i e r ,  C h a i r m a n  o f  
t h e  B o a r d  o f  M I C A

T Ii i s i s  f o r  y o u r  i n f o r m a t i o n  a ri d h o p e f u l l y  w i l l  b e  u s e f u l  i n  
d e t e r m i n i n g  t h e  f a c t s  o f  t o i l  r e f o  r rn .

S i n c e r e l y ,

7.TS II Street. Suite 300 • Anchorage, Alaska 99501 • (907) 276-1135
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REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES
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Testimony Before ohe 
LABOR All COMMERCE COMMITTEE

February i 7 , 936

Hr. Chairman and members of the Labor and Commerce 
Committee. I am Dennis L. DeV/i tt, President of the 
Health Association of Alaska. The Health Association 
Alaska represents 31 hospitals.and nursing homes in 
Alaska. I appreciate the opportunity to testify before 
you on the issue of liability insurance and tort reform

You are no strangers to the crisis facing Alaskans 
today. Our membership shares the problems of 
accessibility and affordibilLty just the same as every 
other segment of society today. We are concerned with 
both parts of the problem and urge you. to -adopt a bill 
such as IIB 532, as we believe that it will help us 
address both parts of the crisis.

of

We believe that the study by Hilliman .! 
Consulting Actuaries demonstrates that

; Robertson, 
tort reform

have a beneficial impact on the liability crisis,

Inc. , 
will 
The

study, which is attached, shows that there is a potential 
savings of 28'j by passing legislation requiring periodic 
payments, collateral source offset, limitations on 
non-economic damages, and contingency fee limitations.

In California tort reform was passed in 1975- A summary 
is attached. It took 10 years and five court suits to 
get it validated by the California State Supreme Court. 
Anticipating court challenges following the enactment of 
the reform, and pending definitive appellate court 
determinations (the first issued in July of 1984/, many 
many trial court judges were not willing to apply the 
reforms, and defense attorneys did not seek authorized 
protections. Nonetheless, observers detected an impact 
at the settlement stage of court action, as well as 
significant psychological impact in prompting physicians 
to form their own insurance carriers.

F O R M E R L Y

dosha 
date 
Ixx'ptd oeoodabon
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YJe hear a great deal about protecting the consumer. I 
suggest that it is the consumer that will benefit from 
tort reform. The cost of malpractice insurance is 
reflected in prices to the public. The more significant 
issue is the level of coverage.

South Peninsula is limited to 3500,000 of insurance. 
Thus if you or I were injured and permanently disabled as 
a result of an accident that occurred while we were there 
for treatment our recovery would be limited to $500,000 
and the keys to the hospital. That translates to about 
$17,000 for the next 58 years for salary replacement for 
Mr. Navarre pis the right to effectively manage his new 
enterprise, the South Peninsula Hospital. Y/e simply do 
not believe that this situation is in the best interest 
of the consumer.

Y/e believe that the Rand study, the actuarial studies, 
and the history of California tort reform indicate that 
tort reform does solve the availability and affordibility 
issues in terms of liability insurance. Y/e also believe 
that the reforms ’’ound in HB 532 are reasonable and will, 
if adopted, contribute significantly to the solution.

I would be pleased to respond to any questions.
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Moreover, data now available indicate a slower rate of 
increase in the average plaintive verdict award and the 
cost of physicians' malpractice insurance premiums.
Recent information shows that in 1984 +he average jury 
award f o r  a medical malpractice case i.. California was 
3396,662, compared tc. the national average of 3974,858. 
(To place this in context, it should be noted that the 
average plaintiff award in California for all personal 
injury suits combined is slightly higher than the 
national average.) Although the national experience is 
rising malpractice awards, 333/j since 1 975, the upward 
trend in Calfornia for the same period is markedly 
slower, showing an increase of only 150^.

Similarly, physicians' malpractice premiums in California 
in 197-1 had an average increase of only 1 Gfj compared to 
the national average increase of 32^ for all physicians.

Hospitals and nursing homes in Alaska are facing 
increasing premiums and decreasing limits of coverage. 
MICA informed its insured that the 1986 premium would 
double and the coverage ’would be limited to $500,000 per 
exposure and 31 million in the aggregate per year. For 
facilities that is a decrease from 310 million in 1985*

I would like to share three specific examples with you.
At South Peninsula Hospital .in Homer which is insured by 
MICA, the 1985 premium ’was 335,232 with 310 million 
exposure, the 1986 premium was 369,236 with a per 
occurrence limit of $500,000 and aggregate of 31 
million. Kodiak Island Hospital is insured with a 
captive group through the Lutheran Hospital and Home 
Society of Fargo Worth Dakota(LIIIIS). They have the 
advantage of a large homogeneous group with a broad 
base. They are self insured as a group for the first $20 
million. Their 1984 rates were $9,174, 1985 rates were 
323,254, and 1986 rates of 347,000. The coverage has 
changed in that In 1984 the Society self insured the 
first 3 2.25 million but now must self insure the first 
325 million. Central Peninsula Hospital in Soldotna also 
with the LIIII3 has had premium increases from 314,894 in 
1984 to 3135,000 in 1986.
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S e p t e m b e r  l l r 1985

Mr. Kirk J o h n s o n  
General C o u nsel 
A m e r i c a n  M e d i c a l  A s s o c i a t i o n  
535 North D e a r b o r n  
Chicago, Illinois

Dear Mr. Johnson:

We have com p l e t e d  our r e v i e w  of the p o t e n t i a l  m e d i c a l  p r o f e s s i o n a l  
liability cost savings r e l a t e d  to the A m e r i c a n  M e d i c a l  A s s o c i a t i o n  
(AMA) proposed N a t i o n a l  P r o f e s s i o n a l  L i a b i l i t y  R e f o r m  A c t  of 1985 
(the Bill) . This rep o r t  d e s c r i b e s  our a p p r o a c h ,  our c o n c l u s i o n s  
and a number of im p o r t a n t  l i m i t a t i o n s  r e l a t e d  to this t y p e  of 
a n a l y s i s .

APPROACH

The objectives of this p r o j e c t  w e r e  as f o l l o w s :

1. To identify the p o t e n t i a l  o n e - t i m e  s a v i n g s  in m e d i c a l  
professional l i a b i l i t y  c o s t  a t t r i b u t a b l e  to the four tort 
reforms in the Bill. (We did not a t t e m p t  to a s s i g n  a va l u e  
to the peer review, d i s c i p l i n e  and r i s k  m a n a g e m e n t  a s p e c t s  of 
the Bill.)

2. To identify the p o t e n t i a l  r e d u c t i o n s  in m e d i c a l  p r o f e s s i o n a l  
liability c l a i m  s e v e r i t y  trend r a t e s  a t t r i b u t a b l e  t o  the Bill.

Our approach to a c h i e v i n g  this o b j e c t i v e  i n c l u d e d  the f o l l o w i n g  
s t e p s :

Estimate the m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  p r e m i u m  (including 
self-insured costs) in the United S t a t e s  in 1984.

Estimate a range of p o t e n t i a l  s a v ings for each o f  t h e  four 
tort reforms in the B i l l  s e p a r a t e l y  and c o m b i n e d .  T h e  bill 
language we e v a l u a t e d  is i n c l u d e d  in A p p e n d i x  A.

f • ATLANTA • CMKLNOO •  CVALLAft •  DCNV IA  •  HAJTTTDMO • HOUftTON - tMOiAMAAOltft •  LO tAXO C lC S  • ftHLWAUKTC • M««NCAP0L *  
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VJe hear a great deal about protecting the consumer. I 
suggest that it is the consumer that will benefit from 
tort-reform. The cost of malpractice insurance is 
reflected in prices to the public. The more significant 
issue is the level of coverage.

South Peninsula is limited to 3500,000 of insurance. 
Thus if you or I were injured and permanently disabled as 
a result of an accident that occurred while we were there 
for treatment our recovery would bo limited to 3500,000 
and the keys to the hospital. That translates to about 
313,000 for the next 38 years for salary replacement for 
Mr. Navarre pis the right to effectively manage his new 
enterprise, the South Peninsula Hospital. We simply do 
not believe that this situation is in the best interest 
of the consumer.

We believe that the Rand study, the actuarial studies, 
and the history of California tort reform indicate that 
tort reform does solve the availability and affordibility 
issues in terms of liability insurance. We also believe 
that the reforms found in HB 532 are reasonable and will, 
if adopted, contribute significantly to the solution.

I would be pleased to respond to any questions.
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3 .  E s t i m a t e  t h e  p o t e n t i a l  im p a c t  on  c l a i m  s e v e r i t y  t r e n d  r a t e s  
o f  t h e  r e f o r m s  i n  t h e  B i l l .

SUMMARY OF CONCLUSIONS

The n e x t  t h r e e  s e c t i o n s  d e s c r i b e  t h e  r e s u l t s  f r o m  e a c h  o f  t h e  t h r e  
a r e a s .
" s t im a t e d  P rem ium
T a b l e  1 b e l o w  s u m m a r i z e s  t h e  r e s u l t  o f  o u r  r e v i e w  o f  m e d i c a l  
p r o f e s s i o n a l  l i a b i l i t y  c o s t s  i n  t h e  U n i t e d  S t a t e s  i n  1 9 8 4 .
A p p e n d i x  B d e s c r i b e s  t h e  s o u r c e s  o f  t h e s e  e s t i m a t e s .

T a b l e  1
E s t im a t e d  M e d i c a l  P r o f e s s i o n a l  L i a b i l i t y  

P rem ium  C o s t s  i n  t h e  U n i t e d  S t a t e s
I t e m  Amoun t  i n  M i l l i o n s

1 .  U . S .  D i r e c t  W r i t t e n  P rem ium  1 9 8 4  $ 2 , 2 5 8
2 .  J o i n t  U n d e r w r i t i n g  A s s o c i a t i o n s

(JUA) n o t  i n c l u d e d  i n  1 * 1 2 0
3 .  P a t i e n t  c o m p e n s a t i o n  f u n d s  ( P C F ) ,

C a t a s t r o p h e  f u n d s  ( C a t  Fund )  and  o t h e r  
" p a y - a s - y o u - g o "  f i n a n c i a l  m ech an i sm s  1 6 6

4 .  H o s p i t a l  s e l f - i n s u r a n c e  p r o g r am s ,  
and  h o s p i t a l  p r o g r a m s  i n s u r e d
o u t s i d e  t h e  U n i t e d  S t a t e s  2 0 0

5 .  T o t a l  $ 2 , 7 4 4
The $ 2 . 7  b i l l i o n  t o t a l  s om ew ha t  u n d e r e s t i m a t e s  t h e  1 9 8 4  c o s t  
s i n c e  we c o u l d  n o t  i d e n t i f y  a  s o u r c e  w h i c h  w o u l d  p e r m i t  u s  t o  
e s t i m a t e  t h e  c o s t  o f  a l l  g o v e r n m e n t a l  s e l f - i n s u r a n c e  p r o g r a m s  n o r  
t h e  am oun t  o f  p r em ium s  p a i d  d i r e c t l y  t o  n o n - U n i t e d  S t a t e s  
i n s u r e r s .
O u r  e x p e r i e n c e  w i t h  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i n s u r e r s ,
JUA.'s and  P C F ' s  i n d i c a t e s  t h a t  c o s t s  h a v e  b e e n  i n c r e a s i n g ,  a t  m o r e  
t h a n  15% p e r  y e a r  s i n c e  1 9 8 4 .  By 1 9 8 6 ,  m e d i c a l  p r o f e s s i o n a l  
l i a b i l i t y  c o s t s  a r e  t h e r e f o r e  l i k e l y  t o  e x c e e d  $ 3 . 6  b i l l i o n .
P o t e n t i a l  I n i t i a l  S a v i n g s
T a b l e  2 b e l o w  s u m m a r i z e s  o u r  e s t i m a t e s  o f  t h e  p o t e n t i a l  s a v i n g s  
f o r  e a ch  o f  t h e  f o u r  t o r t  r e f o r m  c o m p o n e n t s  f o r  a  t y p i c a l  s t a t e .
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Table 2

P o t e n t i a l  I n i t i a l  S a v i n a s  f r o m  R e f o rm  B i l l
I t e m Potential Savings 

("Typical" State)

P e r i o d i c  P a y m e n t s  
C o l l a t e r a l  S o u r c e  O f f s e t  
L i m i t a t i o n  o n  N o n -E c o n om ic  Damages 
C o n t i n a e n c v  F e e  L i m i t a t i o n

6%
8%

12%
9%

T o t a l 28%
A p p l i e d  t o  t h e  1 9 8 4  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  c o s t s  o f  $ 2 . 7  
b i l l i o n ,  t h e  p o t e n t i a l  i n i t i a l  s a v i n g s  i s  a p p r o x i m a t e l y  $ 8 0 0  
m i l l i o n .  A p p l i e d  t o  t h e  e s t im a t e d  1 9 8 6  m e d i c a l  p r o f e s s i o n a l  
l i a b i l i t y  c o s t s  o f  $ 3 . 6  b i l l i o n ,  t h e  p o t e n t i a l  i n i t i a l  s a v i n g s  i s  
a p p r o x i m a t e l y  $ 1 . 0  b i l l i o n .
A pp end ix  C d e s c r i b e s  t h e  m o d e l s  u s e d  t o  d e v e l o p  t h e s e  e s t i m a t e s .  
I n  a d d i t i o n  t o  t h e  c a u t i o n s  i n  t h e  L IM ITAT ION s e c t i o n  b e l o w ,  t h e  
f o l l o w i n g  s h o u l d  b e  c o n s i d e r e d :
1 .  To r e a l i z e  t h e  p o t e n t i a l  s a v i n g s  i t  i s  n e c e s s a r y  t h a t  l a w  

im p a c t  c l a i m  s e t t l e m e n t s  t o  t h e  same e x t e n t  a s  c o u r t  a w a r d e d  
c l a i m s ,  e v e n  t h o u g h  t h e  s t a t u t o r y  l a n g u a g e  o n l y  a p p l i e s  
s p e c i f i c a l l y  t o  c o u r t  a w a r d s .  I n  t h e  e x t r e m e  c a s e ,  i f  t h e  
l aw  L ad  n o  e f f e c t  on  s e t t l e m e n t s  t h e  v a l u e  o f  t h e  s a v i n g s  
when a p p l i e d  o n l y  t o  c o u r t  aw a rd s  w o u l d  be  a p p r o x i m a t e l y  5% .

2 .  The s a v i n g s  w i l l  v a r y  f r o m  s t a t e  t o  s t a t e  b a s e d  on  
c o n s i d e r a t i o n s  w h ic h  a r e  d i s c u s s e d  i n  A p p e n d i x  C .
A p p l i c a t i o n  o f  m o d e l s  t o  a r a n g e  o f  s t a t e  s i t u a t i o n s  i m p l i e s  
t h a t  t h e  r a n g e  o f  s a v i n g s  w i t h i n  w h i c h  t h e  e x p e r i e n c e  o f  
m o s t  s t a t e s  i s  l i k e l y  t o  f a l l  w o u ld  b e  23% t o  33% .

3 .  The p o t e n t i a l  i n i t i a l  s a v i n g s  m ig h t  n o t  b e  f u l l y  r e f l e c t e d  
i n  c o s t  r e d u c t i o n s  im m e d i a t e l y  a f t e r  p a s s a g e  o f  a s t a t e  l a w .  
I n s u r e r s  and  J U A ' s  m i g h t  be  r e l u c t a n t  t o  d e c r e a s e  r a t e s  b y  
t h e  f u l l  am oun t  o f  p o t e n t i a l  s a v i n g s  u n t i l  t h e  e f f e c t i v e n e s s  
o f  t h e  l a w  c o u l d  b e  t e s t e d .  P C F ' s  g e n e r a l l y  c h a r g e  p r em iu m s  
b a s e d  on  e x p e c t e d  c l a i m  p a y m e n t s .  F o r  s e v e r a l  y e a r s  a f t e r  
p a s s a g e  o f  s t a t e  l a w  c l a i m  p aym en ts  w i l l  r e f l e c t  t h e  p r i o r  
l a w ,  a n d  PCF c h a r g e s  w i l l  n o t  be  i m m e d i a t e l y  a f f e c t e d .  
S e l f - i n s u r a n c e  c o s t s  may be s u b j e c t  t o  c o n s i d e r a t i o n s '  l i k e  
t h o s e  o f  i n s u r e r s  i f  t h e  s e l f - i n s u x ‘a n c e  p r o g r a m  i s  f u l l y  
f u n d e d  o r  l i k e  t h o s e  o f  PCF i f  t h e  s e l f - i n s u r a n c e  p r o g r a m  i s  
n o t  f u l l y  f u n d e d .
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If the laws were applicable to claims reported on or after 
the effective date then it could take three to five years 
to realize the full initial cost savings. If laws were 
applicable to claim occurrences on or after the effective 
date then it would take two to three years longer (five to 
eight years) to realize the full initial cost savings.

Impact on Trends

The element of the Bill which we anticipate will have a 
significant effect on claim severity trends is the limitation on 
non-economic damages. Appendix C describes the manner in which 
the impact of the law on cost trends has been estimated.

We believe the reduction in trend over the 1986-1989 period for a 
typical state will approximate 4% per year, with most states 
realizing a trend savings ranging from 3% to 6%. The trend 
reduction in the typical state is equivalent to $80 million per 
year at 1984 cost levels and $100 million at 1986 cost levels.
The annual savings will continue to increase since rising cost 
levels will incre se the $2.7 billion base ($2.0 billion after 
the law change) and inflation will increase the potential for 
non-economic loss in excess of $250,000 per c a i T ,.nt.

LIMITATIONS ON RESULTS

The following limitations should be considered in utilizing these 
results:

1. The projected potential savings rely on models which depend 
critically on the judgments which are applied. We believe 
the judgments are reasonable. Other reasonable judgments 
could result in significantly different results.

2. The actual savings which might result from passage of these 
tort reforms will depend on factors such as plaintiff 
behavior, attorney behavior and court interpretations which 
cannot be predicted in advance. Actual results may 
therefore differ significantly on these projections.

3. There are a number of studies underway (the GAO study for 
example) which are gathering statistical and 
non-statistical information. If such information were 
currently available it could significantly affect our. 
judgments and conclusions. As part of this project we are 
not responsible for updating this report to reflect 
information which becomes available after the report is 
issued.
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4. The Bill is currently in outline form. Actual bill language 
could produce results which differ from the intended 
results. *We have relied on interpretations from AMA 
Counsel regarding the intentions of the bill language.

We assume k hat the agency responsible for administering the 
Bill would jrepare minimum criteria which any state law 
would need to meet in order to become eligible for the 
benefits under the Bill. Appendix A comments on some 
elements Which must be included in the actual operation of a 
state law in order to realise the potential savings.

We appreciate this opportunity to assist the American Medical 
Association on this important and challenging project.

Sincerely,

Allan Kaufman, F.C.A.S

AK/dmk
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CALIFORNIA

Contact: Gene Marsh 
916/442-5532

Development of Legislation: Medical Injury Compensation Reform Act of 
1975

o California Assembly's Select Committee on Medical Malpractice 
formed in 1973; Preliminary Report issued in 1974 after public 
hearings and review of recommendations of both the State Attorney 
General and HEW's Report of the Secretary's Commission on Medical 
Malpractice;

o January 1975: two major medical malpractice insurance carriers
in Southern California stop writing coverage for physicians; a 
third carrier in Northern California threatens to cease unless a 
premium rate hike of 384% is allowed;

o Northern California physicians request Insurance Commissioner's 
permission to form a physician-owned insurance company;

o On approval of the 384% insurance premium rate increase in
Northern California, many Northern California physicians withdraw 
from practice: virtually all surgery was discontinued at various
hospitals in the San Francisco Bay Area;

o Governor calls special legislative session to consider
malpractice reform; Northern California physicians return to work.

Legislative Purpose of the Medical Injury Compensation Reform Act of 1975 
(.MICRA,):

(1) to reduce the incidence and severity of medical malpractice 
injuries by strengthening governmental oversight of the education, 
licensing and discipline of physicans and health care providers;

■ 'S T A T E  
I S S U E S  
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(2) to curtail unwarranted insurance premium increases by authorizing 
alternative insurance coverage programs and by establishing new 
procedures to review substantial rate increases; and

(5) to reduce the costs and increase the efficiency of medical 
malpractice litigation by revising a number of legal rules applicable to 
such litigation (American Bank § Trust Co. v. Community Hospital of Los 
Gatos-Saratoga, 36 Cal.od 359, 363-64, 1984J.

Enacted Legislation

The California Hospital Association supported MICRA provisions that:

o permitted the defendant to introduce evidence of collateral source 
recovery by the plaintiff and the plaintiff to introduce evidence 
of the amount paid to secure such benefits;

o established a $250,000 limit, on noneconomic damages, e.g., awards 
for pain and suffering;

o limited attorney contingency fees: 40% of the first $50,000; 33
1/3% of the next $50,000; 25% of the next $100,000; and 10% of any 
amount exceeding $200,000;

o mandated periodic payments for awards in excess of $50,000;

o changed the statute of limitations for minors from one year after 
reaching majority to three years from the date of the alleged 
wrongful act;

o required 90-day notice to defendant of intent to sue;

o permitted arbitration agreements beween physicans and patients;

o restructured the Board of Medical Quality Assurance (formerly the 
Board of Medical Examiners) and strengthened its disciplinary 
abilities; and

o required health facilities to report certain disciplinary 
sanctions taken against staff members.

** Legislation enacted in 1978 requires any malpractice complaint 
filed to be accompanied by a certificate of merit verifying that a 
physician of the appropriate specialty has examined the situation and 
found cause for a medical malpractice action. Originally a temporary 
measure due to expire in January 1984, the law was extended to January 
1987 in the 1983 legislative session.
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February 11, 1986

(HAND DELIVERED)

Mr. Richard E. Wagner 
Alaska 100 Insurance, Inc 
Pouch 1872
Fairbanks, AK 99707 

Dear Rick:

This will confirm my discussion with you a few days past, wherein 
I expressed to you my opinion that the automatic assessment of 
attorney's fees in favor of the "successful party" in litigation, 
as required by Alaska Civil Rule 82, should be abolished.'

As you know, I represent a great number of plaintiffs in personal 
injury actions, and I also represent a number of insurance 
companies in defending such actions. I have a varied trial 
practice and am involved in numerous cases requiring litigation 
which do not involve personal injury, e.g., real property, 
contracts, mining, property damage, etc.

It is my opinion that the "attraction" or "spectre" (depending on 
your point of view) of Alaska Civil Rule 82 many times diverts 
the attention of the parties from the merits of the dispute. 
Further, it is my opinion that it is the "little guy" who is more 
detrimentally affected by Alaska Civil Rule 82 than any other 
party to litigation. For instance, many times plaintiffs will 
settle their claims (and again I am talking about all kinds of 
claims, not only personal injury) for much less than the claims 
merit, because they cannot economically undergo the risk of 
losing the case, and at the same time, naving a judgment entered 
against them for significant sums of money in favor of the 
successful party pursuant to Alaska Civil Rule 82. By the same 
token, I am aware of cases where plaintiffs' claims are kept 
alive and are pursued when they would ordinarily be settled, 
except that a plaintiff is looking for an additional award of 
attorney's fees pursuant to Alaska Civil Rule 82. The 
concomitant of this position involves an insurance company who 
has written a policy for comparatively low limits ($25,000.00 for
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auto liability) and the claimant is offered settlement of the 
policy limits, plus Rule 82 based on the amount of the policy 
limits, but the plaintiff elects to pursue the case to judgment, 
even though the defendant himself may be personally without 
significant assets with which to satisfy a judgment. The reason 
for pursuing the case to judgment is that an award of attorney's 
fees pursuant to Alaska Civil Rule 82 will be based upon the 
total amount of the judgment, not the amount of the policy limits 
that are available. Therefore, in many cases, if the matter is 
taken to judgment it is possible for a claimant to wind up with 
more money pursuant to an award of attorney's fees than he or she 
would otherwise get from the policy limits themselves.

The abolishment of Alaska Civil Rule 82 would not abolish the 
court's power to grant an award of attorney's fees in appropriate 
cases. Before the enactment of Alaska Civil Rule 82, the court 
always had the inherent power to grant a successful party an 
award of attorney's fees in an appropriate case, such as'where 
the court was to find that the claim being brought, or the 
defense being raised, was frivolous. Abolishing Alaska Civil 
Rule 82 would not abolish the inherent power of the court to 
award attorney's fees in such a case..

Therefore, at least from the viewpoint of this trial lawyer, I 
believe that it would be in the best interests of the people of 
the State of Alaska to have Alaska Civil Rule 82 abolished.

Very truly yours,

LIH/mcb
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INTERVIEW: FEDERAL INSURANCE ADMINISTRATOR JEFFREY S.  BRAGG

Q: T h e  r e i n s u r a n c e  m a rk e t  f o r  commercial  l iab i l i ty  i s  t i g h t  a n d
g e t t i n g  t i g h t e r .  T h e r e  a r e  some who p r o p o s e  t h a t  th e  f e d e r a l  
g o v e rn m e n t  sh o u ld  s e r v e  some role  in e x p a n d i n g  t h e  c a p a c i t y  o f  
t h e  r e i n s u r a n c e  m a r k e t .  How do you  fee l  ab o u t  t h a t ?

A: T h a t  p r o p o s a l  is  e x t r e m e ly  p r e m a t u r e .  It  would be  to ta l ly
i n a p p r o p r i a t e  f o r  t h e  f e d e r a l  g o v e r n m e n t  to t a k e  a n y  role  in 
commercial  l iab i l i ty  — o r  a n y  o t h e r  l ine o f  i n s u r a n c e  for  th a t  
m a t t e r  — when  t h e r e  is  a s h o r t - t e r m  av a i lab i l i ty  p ro b lem .  If  we 
h a v e  l e a r n e d  on ly  one  t h i n g  o v e r  t h e  y e a r s ,  i t  is  t h a t  t h e  
i n s u r a n c e  i n d u s t r y  is cycl ica l  a n d ,  from time to t ime, we a r e  
f a c ed  with a v a i lab i l i ty  p r o b l e m s .  We h a v e  s e e n  t h e s e  av a i lab i l i ty  
p ro b lem s  a r e  s h o r t - l i v e d ,  a n d  p r e m a t u r e  in vo lv e m e n t  b y  th e  
f e de ra l  g o v e r n m e n t  is j u s t  not  p r o d u c t i v e .  I would ca u t io n  t h e  
C o n g r e s s  a n d  o t h e r s  who call fo r  a g o v e r n m e n t  so lu t ion  to t h e s e  
k i n d s  o f  p ro b le m s  not  to ge t  i n v o lv e d  a t  th i s  time, not  to t a k e  
t h e  b a i t .  Allow f r e e  e n t e r p r i s e  a c h a n c e  to s e l f - c o r r e c t .  On ly  
if  t h a t  c o r r e c t i o n  d o e s n ’t t a k e  p lace  would y o u  want to see  t h e  
g o v e r n m e n t  become in v o lv e d  in  an  a v a i lab i l i ty  i s s u e .

For  exam ple ,  t h e  r io t  r e i n s u r a n c e  p r o g r a m  was  c r e a t e d  o v e r  t h e  
o b jec t ions  o f  many  peop le  in t ° i n d u s t r y ,  i n c lu d in g  many  of  th e  
r e i n s u r e r s .  T h e r e  was a m a rk e t  f o r  f e d e r a l  r io t  r e i n s u r a n c e  f o r  
a p e r io d  o f  t ime,  b u t  t h a t  m a rk e t  all b u t  d r i e d  up  d u r i n g  t h e  
la s t  f o u r  y e a r s ,  a n d  we w ere  ab le  to t e r m in a t e  th e  p r o g r a m .  To 
c r e a t e  p r o g r a m s  which l a t e r  p r o v e  to b e  u n n e c e s s a r y  is a t r e m e n ­
dous  b u r d e n  on th e  i n d u s t r y  a n d  on g o v e r n m e n t .  T h a t  is why  I 
t h i n k  it is p r e m a t u r e  to c o n s i d e r  a g o v e r n m e n t  role  in th e s e  
a r e a s .  Hod t h e  g o v e r n m e n t  waited  in t h e  a r e a  of  t h e  r io t  
r e i n s u r a n c e  p ro g ra m  a n d  in t h e  crime i n s u r a n c e  p r o g r a m ,
C o n g r e s s  would h o v e  d i s c o v e r e d  t h e r e  was  no n e e d  to g e t  
i n v o lv e d .

Flood i n s u r a n c e  o b v io u s ly  is  a d i f f e r e n t  s i t u a t i o n .  We knew f o r  
y e a r s  t h a t  t h e r e  was n o t  a m a r k e t  avai lab le  in  th e  p r i v a t e  
s e c t o r .  One n e v e r  d e v e lo p e d  in t h e  f i r s t  p lace .  So t h e r e  is  a 
cose  for  n National  Flood I n s u r a n c e  P ro g ram  (N F I P ) .

Q: What, in  y o u r  v iew, is  t h e  f e d e r a l  g o v e r n m e n t ' s  role  in  t h e
i n s u r a n c e  m a rk e tp la c e ?

A: T h e  f e d e r a l  g o v e r n m e n t  does  n o t  h a v e  a role  in  r e g u l a t i n g
i n s u r a n c e .  I t h i n k  t h e  f e d e r a l  g o v e r n m e n t  does  h a v e  a role  in 
a d m in i s t e r i n g  t h e  NFIP,  an d  p e r h a p s  some o t h e r  l ines  o f  b u s i ­
n e s s  which ,  l ike  t h e  NFIP,  s im p ly  c a n ' t  b e  h a n d l e d  b y  th e  
p r i v a t e  s e c t o r .  I t e n d  to view what  t h e  g o v e r n m e n t  sh o u ld  b e  
d o in g  in t h e  i n s u r a n c e  m a rk e tp la c e  v e r y ,  v e r y  n a r r o w ly .



I th ink n case could be mode, for example, for some federal role 
in the area of earthquake insurance . But beyond floods and 
earthquakes, I am not persuaded that the government needs to 
bo invo lved in  any other area.

Q: Are you suggesting that, other than natural disasters, there
is l i tt le place for the federal government in  insurance?

A: That is basical ly rip;ht. The reason is because the federal
government would probably have to pay disaster assistance 
claims in the event of p. major earthquake, and does make disas­
ter assistance payments after major f looding in  this country .
And so insurance provides a benefit to the government as an 
alternative to disaster assistance and at the same time provides a 
h igher leve l of compensation to victims of a major catastrophe 
like a flood or an earthquake.

Q: Your agency current ly  administers the Federal Crime
Insurance Program (FC1P) and yet you leave that off of the l ist 
of insurance programs that the government ought to be in .

A: We have tr ied to el iminate the FCIP for the past four years
nov .  The majority of the pol icies and claims are in one state, 
and the program just does not address problems of federal 
proportions. It was a mistake, I th ink , to ever create the 
FCIP Gett ing it off the books has been a major personal goal 
as well as a goal of the Administrat ion.

Q: W.mt is the current status of the crime insurance program?

A: T h ■> program has now been extended another three months
(unti l M irch 1986), basically because Congress can't agree 
whether it wants to continue the program for a longer period. 
More anc more pressure is be ing placed on reduc ing defic its, 
and over the long per iod, 1 urn conv inced the program is going 
to die. The Congress, everybody wants the flood insurance 
program to bo continued, and the reason the flood program is 
only extended for br ie f periods of time is because it is be ing 
held hostage by  those who want to see the crime insurance 
program continued. Eventua l ly ,  we wi l l see that the flood 
insurance program wil l have a long-term extension and the crime 
insurance p ogram wil l be phased ou t .

Q : It must be d if f icul t to administer a program when you have 
a month-to-r onth lease.

A: Yes, it s. And we have incurred almost $100,000 in  costs
simply sendi lg notice to our insureds that the crime insurance 
program is going to be terminated, al lowing them to cancel and 
rewrite , which we don't want to encourage them to do. The 
false starts we keep gett ing from the Congress are expensive.

Q. At the same time that Congress passed the Gramm-Rudman 
legislation to el iminate deficits, i t  l imited increases in  flood



insurance premiums to no more than 5%. Ilow does one reconcile 
the goal of a balanced budget with limitations on needed premium 
growth?

A: There is a conflict between those goals. There is some
question about whether claims payments under the flood insur­
ance program, or the crime insurance program for that matter, 
would fall under the Gramm-Rudman Act. But notwithstanding 
that, we are facing the situation in which many members of 
Congress support rate increases and other members of Congress 
oppose any rate increases. We have to settle for compromises.
We are going to implement a 5% increase during this fiscal year 
because Congress said that wns all we could implement. And we 
will be going ahead next fiscal year with a rate increase. Our 
goal is stiil to make the NFIP self-supporting.

Q: Implicit in the way the National Flood Insurance Program was
constructed is a set of incentives to discourage building or 
rebuilding in certain flood-prone areas. Has there been a 
noticeable impact? Can we look back now and see actual move­
ment away from construction in the floodplain?

A: We can clearly see that aspect of the program has hnd a
positive impact in terms of reducing losses. I don't think 
anybody could quantify that, but you can go into any community 
in the country that participated in the flood insurance program 
and you can see where the regulations implemented to enforce 
those restrictions have had a positive impact.

One area where the floodplain management aspect of the program 
was not as successful was caused by the fact that until 1981 we 
didn't support floodplain management adequately by having the 
insurance rates reflect what happened when somebody did build 
at u lower elevation or built in an area of higher risk. Until we 
brought the rates more in line with the risk, we were not sup­
porting the floodplain management aspects of the program as well 
as we could and should have been doing.

Q: Is the flood insurance program reaching everybody that it
should?

A: No. We estimated we are only reaching about 25% of our
at-risk population. The program evened out in the late '70s at 
just short of 2 million policies, which is where we are today.

One of the major purposes of the Write Your Own program was 
to harness the marketing and distribution elements of the private 
sector so we could reach a much higher percentage of the at- 
risk, uninsured property owners. Happily, I can report 27-30% 
of the business sold now by the Write Your Own companies is 
brand new business, so our early results indicate the Write Your 
Own program is doing precisely what we intended it to do; to 
reach many of those people who heretofore had not purchased 
our product and to make it available to them.



Q: But even with many insurers involved in the Write Your
Own program, three-quarters of the potential market still is not 
participating.

A: That is exactly right. I don't think we should anticipate
reaching all 8 million of the potential insureds, because obviously 
as the program increases its penetration we are going to get less 
and less high-risk population. But one of the other significant 
things in this Write Your Own program is that now as we expand 
our policy base, we are by and large getting a better quality 
risk. We have now the very worst of the risk, so as we improve 
our penetration we gain a better spread of risk and that, we are 
certain, is going to have a positive impact on our goal of self- 
sufficiency.

Q: You spoke of two major natural disasters, floods and earth­
quakes. We have a flood insurance program. Is there a federal 
earthquake program in the offing?

A: In an article in I.I.I.'s Insurance Review (November/
December 1984), I encouraged the industry to bring proposals to 
the table which could deal effectively with the earthquake insur­
ance problem. Many segments of the insurance industry have 
brought together specific proposals to deal with that problem.
Yet, I am a little concerned that there does not seem to be a 
consensus developed in the industry regarding which of the 
proposals should move forward. I have to compliment the industry 
for at least working to generate proposals and treating the issue 
seriously, but unless we present Congress with an industry 
consensus, there will be little chance of enacting any insurance 
solution to Ihe problem.

Q: Is there a willingness on the part of Congress and the
Administration to entertain these proposals?

A: I haven't presented a specific earthquake insurance program
to the Administration. I believe the right proposal could be sold 
to the Administration, particularly when it is contrasted with 
what might bo the result if we had to make massive disaster 
assistance payments in lieu of an insurance program. Adminis­
tratively at least, an earthquake insurance program would have 
to pay for itself or 1 don't think the Administration would enter­
tain it.

You could make a case that if a catastrophe should happen, in 
the short run, there could bo federal dollars available to supple­
ment insurance payments. But I think we should strive for a 
program which calls on the government only as a last resort, 
after insurance payments have been exhausted and after the 
industry lias made as significant a financial and administrative 
contribution as it is capable of making. Then 1 think the 
government could be persuaded to take up the remaining 
burden.

Marc Rosenberg, 1.1.1. Vice President-Federal Affairs
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My name is David J. Frazier and I am presently serving as the 
Chairman of the Board of Governors of the Medical Indemnity 
Corporation of Alaska. I was appointed to the Board by two 
Governors during the last ten years. Most recently I was 
reappointed to the -Board by Governor Sheffield in 19.85. __

The reason we are here today is to discuss tort reform in the 
State of Alaska. MICA is back after operating under legislative 
mandate for ten years. Our enabling legislation was enacted by 
Legislature in 1976. We find ourselves caught in a_.struggle 
between time and a legal system that does not promote the best 
interests of Alaskans.

You will recall that the Medical Indemnity Corporation of Alaska 
is a non-profit insurance company that provides hospital and 
physician medical malpractice liability. We feel that MICA has 
done its best to full-fill its role as a public organization.
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W e  h a v e  a n  e x c e l l e n t  B o a r d  m a d e  u p  o f  n i n e  (9 ) A l a s k a n s  a p p o i n t e d  
b y  t h e  G o v e r n o r .  C u r r e n t l y  o u r  b o a r d  c o n s i s t s  of;

1 . T h e  H o s p i t a l  A d m i n i s t r a t o r  f r o m  N o m e

2 . P h y s i c i a n  r e p r e s e n t a t i v e s  f r o m  t h r o u g h o u t  t h e  S t a t e :

a. A n  I n t e r n i s t  f r o m  F a i r b a n k s
b. A  S u r g e o n  f r o m  A n c h o r a g e
c. A  G e n e r a l  P r a c t i o n e r  f r o m  A n c h o r a g e
d. A  R a d i o l o g i s t  f r o m  J u n e a u

3 . O u r  p u b l i c  m e m b e r s  i n c l u d e :

a. A b a n k e r  f r o m  J u e n a u
b. A r i s k  m a n a g e r  f r o m  A n c h o r a g e

4 . T h e  b o a r d  a l s o  h a s  t w o  i n s u r a n c e  i n d u s t r y
r e p r e s e n t a t i v e s  i n c l u d i n g :

a. A w o r k e r s '  c o m p e n s a t i o n  e x p e r t

b. M y s e l f  w h o  s p e c i a l i z e s  i n  e m p l o y e r - m e d i c a l  
c o m m u n i t y  r e l a t i o n s .

T h e  M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  h a s  h i r e d  t h e  b e s t  c l a i m s  
p e r s o n n e l  a v a i l a b l e  in A l a s k a .  O u r  o f f i c e  m a n a g e r  a n d  d i r e c t o r  
h a s  t w e n t y - f i v e  y e a r s  e x p e r i e n c e  i n  c l a i m s  c o n t a i n m e n t  
p r o c e d u r e s .  H i s  c l a i m s  m a n a g e r  is a n  R N  w i t h  15 y e a r s  e x p e r i e n c e  
w o r k i n g  w i t h  ~ t h e ~ m e d i c a T  c o m m u n i t y  a n d  is h i g h l y  r e g a r d e d  a m o u n g  
t h e  p h y s i c i a n s  a n d  h o s p i t a l s .  O u r  s t a f f  is s o u g h t  a f t e r  to m e e t  
w i t h  o u r  i n s u r e d s  t o  p r o v i d e d  e d u c a t i o n a l  t r a i n i n g  a n d  
i n f o r m a t i o n  r e g a r d i n g  i n s u r a n c e  p r o g r a m s  p r o v i d e d  b y  t h e  
M e d i c a l - I n d e m n i t y  C o r p o r a t i o n  of A l a s k a .

M I C A  h a s  a c o m p r e h e n s i v e  r i s k  m a n a g e m e n t  p r o g r a m  t h a t  is n o w  o v e r  
s i x  y e a r s  o l d .  W e  h a v e  h e l d  r i s k  m a n a g e m e n t  m e e t i n g s  i n  e v e r y  
h o s p i t a l  t h r o u g h o u t  t h e  S t a t e  o f  A l a s k a .  W e  h a v e  h e l d  r i s k  
m a n a g e m e n t  - s e m i n a r s  i n v i t i n g  e v e r y  p h y s i c i a n  i n  e v e r y  c o m m u n i t y  
i n  A l a s k a .  T h e s e  s e m i n a r s  e m p h a s i z e  m e d i c a l  r e c o r d s  k e e p i n g ,  
a d v a n c e d  t r a i n i n g ,  p a t i e n t  c o n s e n t ,  r i s k  a v o i d e n c e ,  a n d  w h a t  
h a p p e n s  if t h e  i n s u r e d  is sued. I n  a d d i t i o n  w e  h a v e  a v i d e o  t a p e  
l i b r a r y  s y s t e m  t h a t  i s  a v a i l a b l e  t o  p h y s i c i a n s  a n d  h o s p i t a l  
e m p l o y e e s  w h o  a r e  n o t  a b l e  to a t t e n d  o u r  s e m i n a r s .

W e  h a v e  r e t a i n e d  o n e  o f  t h e  m o s t  r e n o w n e d  p h y s i c i a n ,  r i s k  
c o n s u l t a n t s  i n  t h e  U n i t e d  S t a t e s .  H e  is i n  s u c h  h i g h  d e m a n d  b y  
o t h e r  p h y s i c i a n  l i a b i l i t y  c o m p a n i e s  t h r o u g h o u t  t h e  l o w e r  4 8 , t h a t  
w e  a r e  v e r y  f o r t u n a t e  t o  h a v e  Dr. B r i t t i a n  v i s i t  a n d  d i s c u s s  
l i a b i l i t y  c o n c e r n s  w i t h  o u r  i n s u r e d s  o n  a r e g u l a r  b a sis.
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T h e  M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  r e t a i n s  a s  i t s  a c t u a r y  a n  
i r d i v i d u a l  w h o  w o r k s  e x c l u s i v e  w i t h  p h y s i c i a n - h o s p i t a l  l i a b i l i t y  
c o m p a n i e s  t h r o u g h o u t  t h e  U n i t e d  S t a t e s .  O u r  a c t u a r y  c o n t i n u a l l y  
m o n i t o r s  M I C A ' s  c l a i m s  e x p e r i e n c e .  H e  c o m p a r e s  it w i t h  U. S. 
s t a n d a r d s  a n d  c a l c u l a t e s  r a t e s  t h a t  a r e  i n  c o n f o r m a n c e  w i t h  
e n a b l i n g  l e g i s l a t i o n  m a n d a t e d  i n  1 9 7 6 . T h e s e  r a t e s  a r e  f a i r ,  
a d e q u a t e  a n d  n o t  e x c e s s i v e .  T h e y  r e a l i s t i c a l l y  r e f l e c t  t h e  
c l a i m s  s i t u a t i o n  in t h e  S t a t e  o f  A l a s k a .

E v e r y  s t e p  of o u r  t e n  y e a r  e x p e r i e n c e  h a s  b e e n  f o l l o w e d  c l o s e l y  
b y  t h e  D i v i s i o n  of I n s u r a n c e .  O f t e n  t h e  D i r e c t o r  h a s  p e r s o n n a l l y  
m o n i t o r e d  o u r  c o m m i t t e e  a n d  b o a r d  s e s s i o n s .  T h e  D i r e c t o r  h a s  
r e v i e w e d  a n d  a p p r o v e d  e v e r y  r a t e  a n d  p o l i c y  f i l l i n g  s i n c e  
i n c o D t i o n .  T h e  o p e r a t i o n  of t h e  M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  is 
c l o s e l y  f o l l o w e d  b y  t h e  D i v i s i o n  o f  I n s u r a n c e  o n  b e h a l f  o f  t h e  

l e g i s l a t u r e  a n d  t h e  a d m i n i s t r a t i o n .

I b e l i e v e  t h a t  t h e  M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  of A l a s k a  h a s  
d o n e  a l l  t h e  r i g h t  t h i n g s  a n d  h a s  f u l l - f i l l e d  i t s  m a n d a t e  to t h e  
o u b l i c  to t h e  b e s t  o f  i t s  a b i l i t y .

W h y  t h e n  a r e  w e  b a c k  a g a i n  t e l l i n g  y o u  t h i s  s t o r y ?  I b e l i e v e  
t h a t  it is b e c a u s e  t h e  l e g i s l a t u r e  d i d  o n l y  p a r t  o f  i t s  j o b  i n  
1976 a n d  st.il.1 h a s  a p o r t i o n  to c o m p l e t e  o r  t h e  l i a b i l i t y  c l a i m s  
c r i s i s  w i l l  c o n t i n u e  here.

1 b e l i e v e  w e  a r e  b a c k  t o  t e l l  y o u  t h a t  e v e n  t h o u g h  w e  d i d  
e v e r y t h i n g  r i g h t ,  M I C A ' s  c l a i m s  e x p e r i e n c e  is n o  d i f f e r e n t  t h a n  
1 h e  r e s t  o f  t h e  h o s p i t a  I - p h y s i c i a n  c o m p a n i e s  i n  t h e  U n i t e d  
S t a t e s .  T o  o f f s e t  e x p e n s e s  t h i s  y e a r  o u r  a v e r a g e  r a t e  i n c r e a s e  to 
p r o v i d e  $ 5 0 0 , 0 0 0  p o l i c i e s  w a s  9 0 %. T o  i n c r e a s e  a p h y s i c i a n ' s  
p o l i c y  to $ 1 ,0 0 0 , 0 0 0  a n  a d d i t i o n a l  p r e m i u m  c h a r g e  o f  4 0 % is 
r e a u i r e d .

W e  c o n t i n u e  to s p e n d  m o s t  o f  o u r  r e v e n u e  o n  l e g a l  e x p e n s e s .  It 
is n o t  u n c o m m o n  f o r  u s  t o  s p e n d  t h e  f i r s t  $ 1 0 0 , 0 0 0  b e f o r e  t h e  
a g g r e v e d  p a t i e n t  g e t s  o n e  (1 ) cent.

T h e  s y s t e m  is j u s t  n o t  e f f i c i e n t .  I t  d o e s n ' t  w o r k  l i k e  y o u r  
A e t n a  o r  B l u e  C r o s s  c o v e r a g e .  N o r  d o e s  it o p e r a t e  l i k e  o u r  
e x c e l l e n t  w o r k e r s '  c o m p e n s a t i o n  s y s t e m .  W h e r e a s  t h e s e  p r o g r a m s  

r e t u r n  9 0  c e n t s  o n  t h e  d o l l a r ,  w e  a r e  l u c k y  t o  g e t  4 0  c e n t s  o n  
t h e  d o l l a r  to t h e  a g g r e v e d .  T h e r e  i s  s o m e t h i n g  w r o n g  w i t h  a 

s y s t e m  l i k e  t h a t .  W e  a r e  d o i n g  m o r e  d a n c i n g  w i t h  t h e  l e g a l  
s y s t e m  t h a n  w e  d o  g o o d  f o r  A l a s k a n s ,  w h o m  w e  a r e  s u p p o s e d ,  to 
s e r v e ,
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B a c k  i n  1 9 7 5  a n d  1 9 7 6  t h e  G o v e r n r . / s  C o m m i s s i o n  o n  I n s u r a n c e  
R e f o r m  m a d e  a n u m b e r  o f  r e c o m m d a t i o n s  to t h e  l e g i s l a t i o n  a n d  

s e n a t e  r e g a r d i n g  r e v i s i o n  i n  t o r t  l a w .  T h i s  l e g i s l a t u r e  h a s  
b e f o r e  i t  t w o  b i L l s  t h a t  e m b o d y  m o s t  o f  t h o s e  r e c o m m e n d a t i o n s .  
V o n  h a v e  a n  o p p o r t u n i t y  to c o m p l n t p  t h a t  j o b  b y  n o w  e n a c t i n g  t h e  
taro v i s i o n  S e n a t e  B i l l  # 3 7 7  a n d  H o u s e  B i l l  # 5 3 2 . T h e s e  a r e  g o o d  
b i l l s ,  t h e y  p r o t e c t  t h e  i n t e r e s t  o f  t h e  m a j o r i t y  o f  t h e  p e o p l e  
a n d  t h e y  a r e  p o l i t i c a l l y  p o s i t i v e  in n a t u r e .

N o n - e n a c t m e n t  p r o t e c t s  t h e  s t a t u s  quo, s p e c i a l  i n t e r e s t  g r o u p s ,  
e c o n o m i c  w i n d f a l l s  for n l a i n t i f f  t r i a l  a t t o r n e y s  a n d  t h e  e v e n t u a l  
r e s t r i c t i o n  o f  m e d i c a l  s e r v i c e s  t o  1 h e  g e n e r a l  p u b l i c .  If t h e  
S e n a t e  a n d  H o u s e  d o  n o t  a c t  o n  t h e s e  b i l l s  I p r e d i c t  t h e  
fo i 1 o w i n g  wi J 1 h a o p e n :

1. W i t h i n  24 m o n t h s  M I C A  w i l l  b e  t h e  o n l y  i n s u r a n c e  
c o m p a n y  u n d e r w r i t i n g  p h y s i c i a n  a n d  h o s p i t a l  m e d i c a l  
l i a b i l i t y  p o l i c i e s .

2 . T h e  Medica.' i n d e m n i t y  E x c h a n g e  C o m p a n y  of C a l i f o r n i a  
a n d  o t h e r  c o m p a n i e s  w h o  a r e  n o w  o p e r a t i n g  i n  A l a s k a  
w i l l  h a v e  c t m p l e t e l v  p u l l e d  out.

3 . M I C A ' S  p r e m i u m s  w i l l  a g a i n  d o u b l e ,  p o l i c y  l i m i t s  w i l l  
not e x c e e d  $ 5 0 0 , 0 0 0  a n d  o u r  r e i n s u r e r s  w i l l  d i s c o n t i n u e  
s u p p o r t .

R p . i n s u r o r  s u p p o r t  i s  c o n t i n g e n t  o n  p r e d i c t a b i l i t y .  
I n s u r a n c e  c o m p a n i e s  a n d  t h e i i  r e i n s u r o r s  c a n n o t  
t o l e r a t e  t o i a l  u n p r e d i c t a b i l i t y .  T h e  n u m b e r  a n d  
e s p e c i a l l y  t h e  a m o u n t  o f  c l a i m s  w i l l  c o n t i n u e  to b e  
u n p r e d i c t a b l e  if t o r t  l e g i s l a t i o n  is n o t  e n a c t e d .  

A d e q u a t e  p r e m i u m s  c a n n o t  b e  p r o j e c t e d  .if t h i s  s i t u a t i o n  
c o n t i n u o s .

4 . M I C A  w i l l  b e  p r e a s s u r e d  t o  u n d e r w r i t e  a l l  m e d i c a l  
p r a c t i t i o n e r s  a n d  h o s p i t a l  is w h o  a p p l y .  If t h a t  
h a p p e n s  o u r  .inability to a c c e p t  o r  reject, a p p l i c a t i o n s  
w i l l  h a v e  a n  a d v e r s e  e f f e c t  o n  c l a i m s  e x p e r i e n c e .

5 . M I C A  wi 11 h a v e  n o  a l t e r n a t i v e  b u t  to s o l i  c i t e  t h e  S t a t e  
f o r  m o r e  f u n d s .  If y o u  f a i l  t o  e n a c t ,  M I C A  w i l l  b e  b a c k  
1:o t h e  S t a t e  w i t h i n  3 6  m o n t h s  f o r  a s u m  o f  u p  t o  $ 1 0  
m i l l i o n  d o l l a r s .

4



Tl is m y  b e l i e f  l h a t  if y o u  d o  e n a c t  t h e  p r o p o s e d  . l e g i s l a t i o n  
t h e r e  i s  a g o o d  c h a n c e  t h a t  y o u  w i l l  h a v e  a c t e d  i n  t i m e .  

F.nactment i n s u r e s  u n i n t e r r u p t e d  a n d  c o n t i n u o u s  h e a l t h  s e r v i c e s  to 
a l l  A l a s k a n s .  I h o p e  y o u  f e e l  a s  I d o  t h a t  g o o d  h e a l t h  c a r e  is 
m o r e  i m p o r t a n t  t h a n  e n r i c h i n g  a f e w  w h o  t a k e  a d v a n t a g e  o f  o u r  
p r e f e r e n t i a l  l e g a l  p r o c e d u r e s .

Thank y o u  f o r  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  c o n c e r n s  o f  t h e  
Medical I n d e m n i t y  C o r o o r a t i o n  of A l a s k a .

5
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sued for m alpractice or negligence, as is 
happening to lawyers more and more, he 
would have to pay any court-ordered 
damages out of his own pocket. “There is 
no m arket that will sell me liability insur­
ance," says Spence. “I am  going bare, and 
it is a frightening prospect."

Rearden, president of Duncan Peek 
Inc., an A tlanta insurance brokerage, 
earns commissions selling policies a t soar­
ing premium rates. But when the time 
cam e to renew his own professional liabil­
ity policy, his carrier wanted to jack up his
S13.000 premium by 861%, to S125.000; 
Rearden had to scram ble to find another 
company that v ould only triple his prem i­
um cost. “And that's me, and I ’m in the 
in su ra n c e  b u sin ess!” w ails  R e a rd e n . 
“T hat’s what I mean when I say this crisis 
is affecting everybody."

A
nd how. A fter years o f eye­
popping damage awards and 
shortsighted insurance-com- 
pany practices, the U.S. is in 
danger of having its insurance 
canceled. The cost o f this crisis, once gen­
erally hidden, is now hitting home. The 
S9.1 billion Am ericans paid last year in li- 

abilily-insurance premiums was almost 
60% higher than the figure as recently as 
1983 and roughly equal to the combined 
1985 budgets of thf N ational Aeronautics

1 6  I l l ust rat i ons ( o r  TIME by Guy  Bi l l cut

O
n the Hawaiian island of Mo­
lokai, pregnant women who 
want a  doctor in attendance 
when they give birth fly to 
neighboring Oahu or Maui. 
The five Molokai doctors who once deliv­
ered babies have stopped doing so because 
m alpractice insurance would cost them 

more than the total of any obstetrical fees 
they could hope to collect.

Will County, III., last week closed its 
forest preserves until it can get a new li­
ability policy on them —if that can be 
done at all—and Blue Lake. Calif, (pop. 
1,200), has shut its skating ri nk, parks and 
tennis court. H undreds of other towns in 
California and in New York State are 
“going bare.” That is, they simply cannot 
get liability insurance.

The Texas sesquicentennial cattle 
drive, part of the state's celebration of 150 
years of independence from Mexico, 
bogged down this m onth after one day on 
the road because liability insurance cover­
ing the 49 longhorn steers that were in- 

i volved was doubled and the organizers 
I could not afford it. The drive resumed last 
j Friday with only 28 steers, whose owners 

agreed to pay for the insurance themselves.
Century C artage Co.. a  small truck 

line out of A tlanta, is still in business only 
; because the Georgia Public Service Com- 
j mission approved an  “emefgency” 5%

rate increase for its customers. But that 
boost came nowhere near meeting the 
cost of liability-insurance premiums that 
doubled to S48.000 last year and then 
leaped to S114,000 a t the start o f 1986.

O u trag eo u s?  Yes. R id icu lo u s?  In 
many cases. Unreasonable? Certainly. 
And yet the examples represent just a 
small sampling from a rising flood of 
problems growing out o f what has become 
a new national crisis. Given the litigious 
nature of Am erican society these days, 
just about any kind o f business, profession 
or government agency is likely to become 
the target of a suit alleging malpractice or 
negligence resulting in personal injury. 
That makes liability insurance, the kind 
that pays off on such claims, just about as 
vital as oil in keeping the economy func­
tioning. But in the past two years, liability 
insurance has become the kind o f re­
source that oil was in the 1970s: prohibi­
tively expensive, when it can be bought at 
all. The result is a pinch from which few 
can escape—not even liability specialists 
like J.B. Spence or Robert Rearden.

Spence, a Miami lawyer, is the kind of 
attorney insurers often blame for their 
troubles. H e has won and  earned a 
healthy slice of several multimillion-dol- 
lar awards for clients who suffered per­
sonal injuries. But if Spence should be
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and Space A dm inistration and the C en­
tral Intelligence Agency. This year's total 
is sure to show another giant leap.

Every American pays: doctors and 
their patients, ski-slope operators and 
their patrons, m unicipal governments 
and their taxpayers, those who process 
cheese and those who eat pizza, those who 
take the bus and those who lease private 
jets, those who drill for oil and those who 
heat their homes.

Even more insidiously, the problem 
threatens the very character o f American 
life, from the G reat Peace March across 
the U.S. (which cam e apart last week in 
the Mojave Desert, partly because o f a 
lack of liability coverage) to police patrols 
in New York’s suburban Rockland Coun­
ty (suspended last week in the towns of 
Pierm ont and Sloatsburg; 13 officers have 
been told to sit a t headquarters’ desks 
while the towns look for a liability insurer 
to replace one lhat has gone into receiver­
ship). Factory owners seeking to expand, 
entrepreneurs seeking to launch new en­
terprises. young businessmen seeking to 
set up shop: all are running into an obsta­
cle far harder to surmount than high taxes 
and interest rates in their pursuit of the 
Am erican dream . Liability insurance has 
become their most crippling cost.

As a  result, doctors have been m arch­
ing on state capitols, some threatening to 
sh u t dow n th e ir  p ra c tic e s . In d u s try  
groups and insurance com panies have 
launched loud lobbying and advertising 
campaigns. Bills have been introduced or 
passed in all 50 state legislatures to limit 
liability awards or regulate insurance 
practices or both. Congress has held pub­
lic hearings. But federal and state law­
makers, who have been faced w ith cutting 
through a jungle o f conflicting statistics, 
arcane accounting practices and tangled 
legal theory, have mostly come out baf­
fled. Says South D akota Republican Sena­
tor Larry Pressler: “We have not been 
able to get past the finger-pointing stage."

Consumer groups point to the insur­
ance companies. W hen interest rates were 
high, they say, insurers wrote policies 
with little concern about how they would 
make good if claims went up and returns 
on their investments went down. Insurers 
point to the legal system. Juries, they say, 
have been handing out punitive damage 
awards that resemble lottery jackpots.

Lawyers point to the negligence o f Big 
Business. It can be redressed, they say, 
only if individuals have a right to present 
their cases to a  jury. Businessmen point to 
changing attitudes. The individualistic 
notion o f taking risks and accepting re­
sponsibility. they say. has been replaced 
by a sue-everyone-in-sight reaction to any 
accident. W hat makes the problem such a 
nightm are is that, to some extent, all of 
the finger pointers have a point.

W
? hat it finally boils down 
' to is a  m atter o f statistical 

logic and insurer psy­
chology. If a few giant 
jury awards, actual or 

merely possible, can offset the premiums 
on an entire line of insurance, the com pa­
nies feel they must raise premiums for ev­

erybody until there is some hope of m ak­
ing a profit. This means that premiums 
may bear no relationship to an individual 
policyholder's record, and buyers o f many 
kinds o f insurance are suddenly paying 
three or four times as much as they did a 
year or so earlier. O f all places, Hartford. 
Conn., known as the insurance capital of 
the world because so many carriers have 
their headquarters there, saw its own m u­
nicipal liability coverage slashed to only 
S4 million, vs. S31 million in the 1984-85 
fiscal year, despite a  20%  rise in total pre­
miums. to S1.8 million.

Some insurers are shying away from 
covering certain types of risks a t any 
price. If  there is no way of figuring what 
kind of damages a jury might award to the 
parents o f a  child molested a t a  day-care 
center, for example, then the companies 
will find it best to stop writing lhat kind of 
insurance at all. Says Jam es Wood, a 
member of a firm of actuaries whose 
headquarters are in Atlanta: “ If  you are 
an insurer and have S 100,000 in assets, do 
you want to risk those assets to keep day-

R i s k y  b u s i n e s s ,  life. 

A l w a y s  h a s  b e e n .

B u t  i s  it &

m o r e  s o  t h e s e  d a y s ?  

M u s t  b e .  T h e  h o r r o r  

s t o r i e s  g o  o n  a n d  

o n  a n d  o n . . .
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Lacrossed Up
As one of only two U.S. makers 
of lacrosse equipment, William 
H. Brine of Milford, Mass., lets 
customers know how to place, 
reorders by printing his compa­
ny’s phone number on the back 
of each helmet. Now the hel­
mets carry another message: a warning that lacrosse is a 
dangerous game. In 1984, Brine (photo) paid S8,000 annu­
ally for $25 million worth of product-liability insurance. In 
December, he received notice that his premium was ning 
up to $200,000 for just $1 million of protection. Brine is 
taking his chances uninsured. “If we have a large judg­
ment against us,” he says, "it could be the end of 
lacrosse.” . , . v ?\ ■

Other sporting-goods manufacturers face similar di­
lemmas: many U.S. firms have decided to abandon the 
manufacture of amateur hockey gear. ■ TJS
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M anufacturers  m a s s in g  to  u r g e  p r o d u c t - lla b lllt y  reform  o n  C a p it o l H i l l
"There are going to be people who are dumb and stupid. ”

care centers open? The an­
swer is probably no, because 
you do not know what you 
have J* -Harge when you do 
not know what the ultimate 
costs of providing coverage 
m ight be." Most insurers 
flatly refuse to write policies 
to protect companies against 
suits arising from injuries 
c au sed  by e n v iro n m e n ta l 
pollution. They say they 
have no way of gauging the 
risk. T hat complicates fur­
ther the question of who w'ill 
pay for cleaning up toxic- 
waste dumps.

The dubious distinction 
of paying the highest increase 
on record may belong to Spe­
cialty Systems Inc., a  Rich­
mond, Ind., company that 
specializes in removing as­
bestos from buildings. Insur­
ers are so terrified of any­
thing having to do with 
asbestos that they canceled 
Specialty’s policies three times between 
November 1984 and last April, though the 
nine-year-old company has never been 
sued. Because customers demand proof of 
insurance before they will give Specialty 
any business, the company wound up buy­
ing a 5500,000 policy from the G reat 
American Insurance Co. of Cincinnati, on 
which it will pay at least S460.000 in pre­
miums, an increase of more than 4,900% 
over the S9.361 premium on its last full- 
year policy. Says Specialty President Fred­
erick Treadway: “About half a million dol­
lars paid to the insurance company for 
virtually nothing."

The situation is studded with an end­
less variety of similar horror stories (see

boxes). Among the most prom inent are 
those that involve municipal services. 
The city council o f Blue Island, 111. (pop. 
22,000), last October voted down a 30% 
increase in property taxes thought neces­
sary to pay rocketing liability-insurance 
premiums, and the town expects to self- 
insure for the 1986-87 fiscal year, taking a 
chance lhat a large judgm ent m ight force 
taxes up anyway. Five counties in Missou­
ri closed their jails for several weeks last 
fall, sending some prisoners elsewhere for 
incarceration and releasing m inor offend­
ers outright. The jails reopened after the 
counties' sheriffs set up a self-insurance 
pool, which was financed by tax money.

Among professionals, m alpractice in-

;  s u ra n c e  p ro b lem s h a \e  
i  plagued lawyers, engineers.
|  m e m b e rs  o f co rp o ra te  
j  boards and even clergymen.
;  A growing number o f clerics 

are buying, or having their 
churches buy. policies to 
protect them against suits 
|!ke the one brought by a 
California couple who at- \ 
tributed the suicide o f their 
24-year-old son largely to in- 1 
ept counseling by his pas­
tors. (T hat particular suit, 
filed in 1980, was dismissed 
for a  second time last year: i 
the case is still being ap- I 
pealed.) Suits against doc- I 
tors, particularly specialists 1 
such as obstetricians and 
neurosurgeons, have been 
more successful and have led 
to some o f the highest insur- ! 
ance premiums. A typical | 
annual premium for an ob- ' 
stetrician in Los Angeles is 
a»\3Ut 545,000, and for a  neu­

rosurgeon in Long Island, N.Y., about
583,000.

Product-liability insurance presents a 
m ajor problem for the makers o f every­
thing from toys to antitoxm s. Pertussis 
vaccine for children ran  short a year ago 
because Connaught Laboratories sus­
pended production for a nine-m onth peri­
od during which it could not find insur­
ance at an acceptable price. Now Lederle 
Laboratories, the only other m aker o f the 
vaccine, is talking o f halting output in 
July if a threatened cutoff of its liability 
insurance materializes. Beech Aircraft 
figures the cost of liability premiums a t a 
stunning S80.000 on each plane it sells. 
Says William Mellon, director o f corpo-

Strung Out
When New York City’s Roose­
velt Island was opened for resi­
dential development nearly elev­
en years ago, part of its allure was 
a tramway that would soon con­
nect the community to midtown 
Manhattan in six scenic minutes.
That lifeline was cut last month when the tram’s liability pre­
mium soared from 5800,000 to nearly 59 million a year. Op 
erators shut down the system, forcing some 5,250 islanders 
to spend up to an hour commuting on buses and subways.

After two weeks, New York State assumed responsi­
bility for the tramway under a “self-insurance” plan that is 
increasingly becoming the solution of last resort for mu­
nicipal services. Many legislators, however, are dubious 
about forcing governments to enter the insurance busi­
ness. Meanwhile, the little tram that couldn’t, now can—at 
least until somebody sues.

Bad Trip
For sponsor PROpeace, the anti- 
nuclear Great Peace March be­
tween Los Angeles and Wash­
ington turned out to be a 
movable flop, beset by celebrity 
no-shows, cold weather and a 
lack of funds that last week 
caused the project’s collapse. One major headache was the 
inability to obtain a 55 million liability policy required by 
some municipalities along the marchers’ route. Because 
they lacked such coverage, 900 or so PROpeaceniks were 
denied the use of a schoolyard in Claremont, Calif., where 
they had planned to camp their third night on the road.

Sponsors of public events ranging from San Francis­
co’s Chinese New Year festival to Maine’s Fryeburg coun­
try fair have also run into trouble securing liability cover­
age. The main reason: the unpredictable nature of claims
made by audience members, onlookers and participants.

*
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rate communications: "The 
owner-pilot m arket has all 
but dried up, and one cause 
is the cost of product liabil­
ity. It has driven the price of 
a new airplane out o f the 
reach of the average person 
who wants to buy one.”
Som e co m m e rc ia l fish ing  
boats tha t once sailed out of 
Pacific Northwestern ports 
have been pul into dry dock 
because owners could not af­
ford liability-insurance pre­
miums that commonly have 
doubled in the past year 
or so.

R is in g  p rem iu m s a re  
forcing up prices on a vari­
ety o f services too. Ski-lift 
tickets are jum ping by S2 or 
S3 a t m any resorts. Through 
last year Kennestone Hospi­
tal in M arietta. G a„ insured 
itself for the first SI million 
of any claims that m ight be 
made and paid a premium of
S70.000 for additional cover­
age up to a  m aximum of S10 
million. Now the premium 
has quintupled lo S350.000, and on top of 
that the hospital has had to come up with 
another SI million for its self-insurance 
trust fund, because the deductible was 
raised to S2 million. Says Executive D i­
rector Bernard Brown: “If  you come to 
our hospital, you pay the price. It is being 
passed through."

Day-care centers, which have become 
an essential part of Am erican life in an 
era of two-career families, are a striking 
example of how the insurance crunch 
may soon affect the lives of many unwary 
citizens. Operators fume that allegations 
o f child abuse a t a  handful of centers have 
spooked insurers into indiscriminately

W orkers d is m a n t lin g  p la y g r o u n d  e q u ip m e n t  o n  C h ic a g o 's  N orthw est S id e
Says the insurer: "Park districts are a terrible risk fo r  any carrier."

canceling liability policies or demanding 
g ia n t p rem iu m s. M ission  In su ra n c e  
Group, the chief provider of coverage for 
day-care centers, abruptly pulled out of 
the business last year. The handful o f in­
surers that will still write day-care policies 
insist either on specifically excluding 
claims for damages arising from sexual 
abuse or setting up rules for strict supervi­
sion, such as unannounced visits by spe­
cial investigators. Says Suzanne Grace, 
associate director o f the Georgia Day 
Care Association: “The insurers are tell­
ing us. ‘We don't care what your record 
is.’ This business has the perceived risk of 
killing an insurance company."

There is one area of gen­
eral agreement about what 
has caused the insurance cri­
sis: p la in  o ld -fa sh io n e d  
greed. Ah, but whose greed?

Insurers and some of 
their customers blame ag- 
pessive lawyers, inventive 
judges and soft-hearted ju ­
ries for twisting legal con­
cepts of negligence into nov­
el shapes to justify excessive 
damage awards to people 
who claim personal injury (a 
tort in legal parlance). Ava­
ricious lawyers, they argue, 
seek outrageously high dam ­
ages for clients who have 
flimsy cases, so that the law­
yers can reap huge contin­
gency fees (if the case fails 
the plaintiff's attorney earns 
nothing, but if it succeeds he 
commonly takes one-third 
and. on occasion, as much as 
SOft of the award). Says Ed­
ward Levy, general m anager 
of the Association of Califor­
nia Insurance Companies: 
"Lawyers are out to make a 

buck, and they seem to have little concern 
for the overall societal effects o f what they 
are doing.”

Plaintiffs’ attorneys are every bit as 
willing to point the finger. Insurance com ­
panies, they charge, are using deceptive 
tales of excessive damage awards to justi­
fy the exorbitant premiums that they 
charge the public. Says Browne Greene, 
president-elect of the California Trial 
Lawyers Association: “Their greed takes 
us back to the robber barons of the 19th 
century.” Many consumer organizations 
add that insurers are seeking unjustified 
premium hikes to cover up their own bad 
management and poor judgm ent of risks.

City Halt
Insurance woes have made for a 
sorry spectacle in the Northern 
California seaside village of 
Point Arena (pop. 450). When its 
52 million liability policy expired 
in July, village officials decided 
to take the chance of going with­
out coverage. A new policy was eventually offered, but at 
50% more than the old rate of 56,700. Point Arena de­
clined. Says Tracv Du Pont (photo):“ W e would be broke.” 

Fearing personal vulnerability in litigation against the 
town, Du Pont’s predecessor Kay Spack resigned in Au­
gust. The town council voted to install wry signs at town 
limits warning visitors to “enter at your own risk,” but 
abandoned the plan when a motel owner threatened to 
sue. Less wry is the prediction of some experts that two- 
thirds of California’s 440 towns and cities will be forced to 
operate without liability insurance by next July. -

Overboard V l h*
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When the board of Detroit’s Ar­
mada Corp. meets these days, 
the directors could easily fit into 
a subcompact car—never mind 
a limo. The company, which 
produces automotive exhaust 
systems, had carried 510 million 
in liability coverage for its ten-member board and 28 cor­
porate officers. Last November it was notified that the rate 
would increase from 545,000 a year to $720,000. Armada 
refused to pay. Fearing exposure to litigation, eight board 
members, including Chairman Jerry D. Luptak (photo), 
resigned last month. (Luptak remained as president.)

Vice President Lowell Robinson could not recruit 
more than two new directors. Says he: “It’s getting very 
difficult to find qualified people.” The number of lawsuits 
filed against directors of U.S. corporation̂  by some esti­
mates, has climbed by more than 150% since 1974.

SON
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Americans have always been a liti­
gious people. But there does seem to be a 
rise in the number and size o f liability 
suits facing every type o f company, from 
soccer-ball makers to cigarette manufac­
turers. From 1977 to 1981, the number of 
civil lawsuits in slate courts grew four 
times as fast as the population o f the U.S. 
And in the decade between 1974 and 
1984. the number of product-liability suits 
in federal courts expanded 680ric. The 
first million-dollar verdict did not occur 
until 1962. but there were 401 in 1984. ac ­
cording to Jury Verdict Research Inc.. a 
private group. The average verdict in 
product-liability cases now tops Si mil­
lion: preliminary figures for 1985 indicate 
lhat the average verdict in medical m al­
practice cases also exceeded SI million ior 
the first time. These giant awards, insur­
ers say, exert an  influence out o f propor­
tion to their numbers. They set a  target for 
plaintiffs and their attorneys to shoot for. 
and move defendants to offer high out-of- 
court settlements rather than take a 
chance on what a jury might do.

The Association o f Trial Lawyers of 
America counters by arguing that the 
Jury Verdict Research figures on averages 
are distorted by a relatively small number 
of huge verdicts. In addition, they say, the 
figures count only the initial outcomes o f 
trials that the plaintiffs won. If  defendant 
victories, out-of-court settlements and 
verdicts reduced on appeal were factored 
in. say the lawyers, even the average level 
of awards would be much lower. A T L A  as­
serts that more than two-thirds o f the mil­
lion-dollar awards compensate victims or 
relatives for genuinely serious injuries, 
such as death or perm anent paralysis, re ­
flecting a laudable determ ination by ju ­
ries to see that companies pay the price 
for misdeeds lhat once went unpunished.

In some cases, people are successfully 
pressing claims that seem patently silly. 
One example: a man who attem pted sui­
cide by jum ping in front o f a subway 
train  sued the New York City Transit A u­
thority, contending tha t the m otorm an of 
the subway tha t hit him  had been negli­
gently slow in bringing the train to a 
halt. He won S650.000 in an out-of-court 
settlement.

Yet much of the lore surrounding the 
subject has been exaggerated. A T L A  an a­
lyzed several cases tha t insurers regularly 
trot out to prove that the system has got 
out o f hand and found that the facts did 
not quite support the versions lhat have 
passed into insurance folklore and public 
print, although one or two. even after cor­
rection, still sound odd. Some examples:
► According to one frequently cited tale, 
a body builder competing in a footrace 
with a refrigerator strapped to his back

was injured when one o f the straps came 
loose; he sued several defendants, includ­
ing the strapm aker. and won SI million. 
The facts, according to the lawyers' 
group: ten athletes competed in a tele­
vised stunt race, each with a 400-lb. re­
frigerator strapped to his back; each re­
ceived a written contract guaranteeing 
that the equipm ent had been tested for 
safety. Franco Columbo, a  world-cham pi­
on body builder, did fall and suffered total 
knee displacement lhat required exten­
sive surgery. At the trial, testimony 
showed that the equipm ent had never 
been tested on anyone of Columbo's size 
while running (he is 5 ft. 7 in., much 
smaller than anyone else in the race). In 
fact, the engineer for the fitness center 
tha t developed the contest said tha t he 
had warned the organizer, Trans World 
International, that the whole race was un­
safe. Columbo did win slightly less than 
SI million from Trans World, but the 
strapm aker was not sued because the 
strap never broke.
► A nother tale allegedly involves a fat 
m an with a history of coronary disease 
who suffered a heart attack while trying 
to start a Sears lawn mower, sued Sears 
and the m anufacturer, contending that 
too much force was required to pull the 
rope, and won SI.750,000. The real story, 
the trial lawyers point out. is that a  32- 
year-old doctor, who had no history of 
heart trouble, fell victim to a heart attack 
after futilely yanking the lawn mower's 
starter cord 15 times. A Philadelphia jury 
found that the mower's exhaust valve 
failed to meet the m anufacturer's own 
specifications, hindering start-up to the 
extent tha: the rope indeed had to be 
pulled with excessive force. The jury did 
award S 1.750.000. but the case was subse­
quently settled for an undisclosed am ount.

Birth Pangs
Six out of every ten babies bom 
in Rhode Island draw their first 
breath in the Women & Infants’
Hospital of Providence, a 102- 
year-old institution that handles 
only obstetrical and gynecologi­
cal cases. The facility also takes 
high-risk cases from nearby hospitals, a practice not calcu­
lated to attract insurance salesmen. Women & Infants’ has 
managed to hold on to a S3 million primary malpractice 
policy, but it has been trying vainly since last October to 
renew its S10 million supplemental coverage.

No field in medicine has been harder hit by the insur­
ance crisis than obstetrics. According to the American 
College of Obstetricians and Gynecologists, 73% of its 
24,500 members have been sued for malpractice at least 
once. To escape the soaring cost of malpractice protec­
tion, some 3,000 ob-gyns have abandoned the specialty.

Crying Shame
The Edith B. Jackson child-care 
program operates seven day­
care homes, a nursery school 
and toddler center for some 45 
children in New Haven, Conn.
Affiliated with Yale University, 
the widely recognized project 
has not incurred a single insurance claim in 13 years in 
business. Yet last year the program’s liability coverage was 
canceled, and the only substitute policy available, for 
S2,400, is six times the 1984 premium and specifically ex­
cludes coverage for child abuse.

Co-Director Judy Silverman (left in  p h oto ) charges 
that underwriters are unduly skittish about day care be­
cause of a few widely publicized child-abuse cases. But 
even she is worried: “We try to be very careful,” she says, 
“but I am uneasy. If a case of abuse came up and we were 
sued, my co-director and I could be held responsible.” .
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► Another oft-used example is o f two 
M aryland men w ho supposedly put a hot- 
a ir balloon into a commercial laundry 
dryer. The machine exploded, injuring 
both men. who won SSS5.000 from the 
maker of the dryer. W hat actually hap­
pened is that the men took the balloon to 
a hospital that had laundry equipment de­
signed for industrial purposes. The dryer 
vibrated violently and then exploded. 
Both men were injured; one required mi­
crosurgery to reattach his hand, which 
was almost severed. The dryer's maker 
had a patent on a device that would have 
stopped the dryer automatically if il be­
gan to vibrate excessively, but had de­
clined to install the device on the dryer 
because of the cost. Oddly, in this case the 
actual award. S I.260,000. exceeded the 
figure usually quoted, but the lawyers 
point out that the common account of the 
case ignores the dryer m anutaciurer's fail­
ure to install the protective device.
► In yet another celebrated case, a bur­
glar supposedly fell through the skylight 
o f a school, sued and was awarded
S260.000. plus S I.500 a month. The full 
story, it seems, is that a 19-year-old man 
and three friends tried to take a floodlight 
off the roof of a California high school as a 
lark: he fell through the skylight and suf­
fered loss o f the use of all four limbs, plus 
severe brain damage. The skylight had 
been painted the same color as the roof 
and was indistinguishable at night: the 
school district knew that it was dangerous 
because someone else had been killed fall­
ing through a sim ilar skylight a t another 
school six months earlier, and had sched­
uled the skylight for repainting. It settled 
out of court for S260.000. plus S 1.200 a 
month initially, to be increased by 3% 
each year. Still, it seems debatable wheth­
e r someone should be so generously com­

pensated for injuries, even that severe, 
sustained while committing a theft.

Yet whatever the merits of these and 
other specific cases, the insurance com pa­
nies are correct in their basic contention: 
an evolution in liability law has led to 
higher jury awards and is at least partly 
responsible for the rise in insurance rates. 
One im portant change: the am ounts as­
sessed by juries to compensate for lost 
wages, medical payments and the like 
now make up a small part of many liabil­
ity awards. Juries are increasingly likely 
to add on far larger am ounts for noneco­
nomic damages, that is. for such unquan- 
lifiable things as pain and suffering.

Equally significant is the growing size 
of punitive damages, which supposedly 
serve the same purpose as a don'l-ever- 
do-anything-like-that-again fine of the 
defendant. Juries sometimes find that a 
person's actual damages am ounted to

only a few thousand dollars, yet decide 
lhat the corporation at fault should also 
pay punitive damages in the millions. In 
one startling case, now awaiting decision 
by the U.S. Supreme Court, an A labama 
couple sued Aetna Life & Casualty Co.. 
claiming that it had wrongfully refused to 
pay S 1,650 o f the wife's hospital bill. A 
jury awarded them punitive damages of 
S3.5 million, or 2.121 times the size of the 
disputed bill.

Courts and legislatures have steadily 
expanded definitions of who can be sued, 
and on what grounds. These days you usu­
ally can sue city hall, despite the doctrine 
of sovereign immunity, which holds that 
governments cannot be sued without their 
consent. State laws, and court interpreta­
tions o f them, have granted that consent 
more and more.

A nother legal concept being used ever 
more widely is that of strict liability, 
which makes possible an award of dam ­
ages without any proof of negligence. In i­
tially it was applied, for example, to busi­
nesses conducting abnormally dangerous 
activities. Now it has been expanded to 
product-liability cases: a plaintiff need 
not prove that the m anufacturer o f a 
product was negligent, only that the 
plaintiff was injured while using the prod­
uct in the m anner intended.

More states have also adopted looser 
standards of comparative negligence. 
Even if an accident was partly due to the 
plaintiff's own negligence, he can success­
fully sue someone else who also bears 
some of the blame. In California, for ex ­
ample. a woman who stumbled in a 
church parking lot on the way to a m eet­
ing sued the church, the group holding the 
meeting and the city, contending lhat the 
lot was not lit well enough. Although the 
defendants felt she was largely responsi-

Truck Stop
Tom Leonard’s Miami-based 
trucking firm, founded by his 
grandfather in 1919, was be­
sieged in recent years by a fleet of 
problems, including sharp tax in­
creases and price competition.
The company (l 984 sales: S2l 
million) managed to work around all of them but one: find­
ing the S5 million in liability insurance it was required to 
carry. Because many Leonard trucks hauled parts of the 
space shuttle, rockets and other explosives, underwriters 
kept hiking rates, limiting coverage and finally refusing to 
provide sufficient insurance at any price. When his cover­
age expired last July, Leonard simply shut down.

Insurance is scarce forcarriersofany hazardous materi­
als, especially if flammable or toxic. “Companies used to 
write us up with no problem,” says Leonard. “But when 
rates changed, we may as well have been child molesters.”

Sawed Off
The saws, lathes and other 
woodworking equipment manu­
factured by the Oliver Machin­
ery Co. of Grand Rapids are de­
signed to last for years. That sign 
of good workmanship is anathe­
ma to insurers, who shun haz­
ardous products that can lead to lawsuits over long periods. 
“A machine may be 50 or 60 years old, been through a 
number of owners,” says Company President Dana Bald­
win. “But if someone gets hurt on it, we will get sued.” 
Largely because of that exposure, Oliver’s product-liability 
premium quadrupled this year, from S72.000 to 5282,000.

Oliver swallowed its rate hike, but others cannot; 34 of 
the 113 members of the Wood Machinery Manufacturers 
of America have left the business. In their place are small, 
single-product companies that do not have the same long 
insurance “tail” that often gets caught in lawsuits. - ' &
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ble. all three agreed to a settlement paying 
her S80.000.

Perhaps the thorniest concept, one 
that has become a growing factor in many 
cases, is called "joint and several liabil­
ity." It allows a plaintiff to sue everyone 
who might share in the responsibility for 
an accident, and if any one of the defen­
dants is found to be partially at fault, that 
defendant may be forced to pay the entire 
judgment. Originally, it was applied to 
wrongdoers who had acted in concert, but 
now is more often invoked against defen­
dants who acted independently. In prac­
tice. it increasingly means that awards fall 
most heavily on the defendant with “deep 
pockets." often the one carrying the most 
insurance. The doctrine is now in force in 
nearly all states.

One way to show how these concepts 
work—and the effects they can have on 
insurance coverage—is through a classic 
case settled last year that began with a 
child's fall and ended with most of Chica­
go’s parks being stripped o f certain kinds 
of playground equipment. I t  began in 
1978 when two-year-old F rank  Nelson 
fell through a wide space at the top o f a 
slide in a city playground and struck his 
head on the pavem ent 11 ft. below. He 
suffered severe brain damage: the left side 
of his body is still paralyzed, and his 
speech and vision are  impaired. Nelson’s 
family sued the m anufacturer of the slide, 
the contractor who installed it and the 
Chicago Park  District. Lawyers contend­
ed that the district had been negligent in 
failing to w arn against use o f the slide by 
small children, in not providing proper 
supervision o f the playground and not 
putting a softer surface under the slide.

Officials o f the park district and its in ­
surer, U.S. Fidelity and  G uaranty Co. of 
Baltimore, still contend lhat the prim ary

responsibility for the accident fell on 
F rank’s mother; she allowed the boy to go 
on a slide he was too young to use, and 
should have been watching him more 
closely. But they never formally accused 
the m other of negligence in pretrial pro­
ceedings; such an argum ent would not 
have succeeded unless they also could 
have convinced a jury tha t the park dis­
trict bore no blame whatever. In this case 
the park district was the defendant with 
the deep pockets—S50 million in liability 
insurance—and Fidelity was afraid that n 
would be hit with the largest share o f any 
judgm ent. Paul Jacob, the insurer's C hi­
cago branch manager, notes that in Illi­
nois a defendant who is found to bear any 
part of the responsibility for an accident 
can be liable for all of a  dam age award. 
Says he: "Showing that any defendant is 
not \%  negligent is virtually impossible."

Unwilling to risk paying the damages

a jury might award to a child who had 
been so severely injured. Fidelity offered a 
settlement. It proposed to put up S I.5 mil­
lion to buy an annuity tha t will make pay­
ments each year to F rank  Nelson for the 
rest o f his life. The family accepted, and 
the case was closed without trial.

But that is not quite the end of the sto­
ry. Fidelity at first canceled the park dis­
trict’s insurance, but eventually renewed 
for much less coverage a t a greatly in­
creased premium. “Park districts are a 
terrible risk for any carrier to have to as­
sume," explains Jacob. Finally, the park 
district, gun-shy because several suits are 
still pending against it, began tearing 
down all jungle gyms and slides over 6!4 
ft. high and carting them out of the city's 
513 playgrounds. "Accidents happen no 
m atter w hat you do," says Park District 
Treasurer Jack Matthews. “In the past, 
when Johnny fell off the swings, the park 
superintendent took him to the hospital, 
and that was the end of it. Now the parks 
are inundated with suits."

Such cases show how complex and 
changing legal doctrines can increase the 
risks faced by insurance companies and 
make those risks more unpredictable. But. 
as consumer advocates point out. they do 
not explain the full story. The legal doc­
trines in question have been evolving for 
many years. The rise in the number of 
personal-injury lawsuits and the size of 
jury awards has also been gradual. But 
apart from medical m alpractice insur­
ance. which has been a headache for both 
doctors and insurers for a t least a decade, 
it is only in the past two years that liability 
premiums have exploded and policies 
have been canceled wholesale.

W hat happened? Lawyers and con­
sumer activists charge tha t insurers are 
paying the price—or, rather, trying to

Stiff Drinks

' L l _

From 5 to 6 p.m., the price of a 
Heineken beer at the Red Blazer 
restaurant in Concord, N.H., 
was S14.75 instead of the usual 
S2.25, and a Beefeater’s martini 
cost S40. Inflation? Sort of. The 
Red Blazer and some 400 other 
New Hampshire bars sponsored an Unhappy Hour last 
month to dramatize the rising cost of liability insurance for 
liquor retailers. The restaurant’s premium had been hiked 
from $1,000 to $12,000 annually, and its owner hoisted bar 
tabs in protest. As courts have held tavern owners at least 
partly responsible for damage caused by intoxicated cus­
tomers, retail liquor outlets have felt the squeeze from in­
surance companies. But Unhappy Hour prices are not likely 
to become permanent: New Hampshire Insurance Com­
missioner Louis Bergeron argues that higher premiums 
have actually raised bar costs no more than 18c a drink.

Hung Up
When a late-winter storm 
dumped nearly 100 in. of snow 
on California’s Sierra Nevada 
range near Lake Tahoe in March 
1982, operators of the Alpine 
Meadows ski area closed down 
their 13 lifts and warned guests 
not to venture onto the slopes. When an avalanche struck, 
however, it did not bury the ski trails but the parking lot and a 
ski-patrol building, killing seven people. The families of three 
victims sued Alpine Meadows forSlO million in damages.

Last December a jury decided that the resort was not re­
sponsible for the tragedy. Nevertheless, Alpine Meadows 
did not emerge unscathed: legal fees for the trial totaled some 
$700,000, and the resort’s 1986 liability premium doubled, to 
nearly $800,000. Like other businesses hit with major cost in­
creases, Alpine Meadows passed on the added expense. It 
raised the price of a one-day lift ticket from $24 to $26.
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make the public pay the price—for their 
own mismanagement and bad judgment. 
Liability insurance has always been a no­
toriously cyclical industry. Says Robert 
Hunter, head of the N ational Insurance 
Consumer Organization: "A t the top of 
the cycle you write [policies for) every­
body. no m atter how bad, and at the bot­
tom you cancel ever ybody, no m atter how 
good. It's a  m anic-dtpressive cycle.”

Harsh words, but again containing 
some truth. In the best of times, property 
and casualty insurers, the kind that issue 
liability policies, rarely m ake much m on­
ey on underwriting: the premiums collect­
ed have exceeded claims paid in only two 
o f the past ten years. Most o f  their profits 
come from investing the premiums they 
collect. Five years ago. when the prime 
rate, keystone of the U.S. interest-rate 
structure, hit an incredible high of ll'/iVe, 
such investments paid off very, very weli.

Insurers grudgingly concede that they 
went all out to attract premium income 
tha t could be invested at those towering 
interest rates. They wrote liability policies 
that posed a high risk at premiums low 
enough to almost guarantee an  underwrit­
ing loss: competitive rate-cutting slashed 
seme premiums by 2 0 ^  or more. But the 
insurers never got the bonanza they ex­
pected. Underwriting losses rose faster 
than investment income grew even when 
interest rates were a t their peak.

Then the bottom fell out. Interest 
rates began tumbling in 1981: the prime is 
now at an eight-year low o f 9%. U nder­
writing losses ballooned. Foreign reinsur­
ers—Lloyd's of London is the biggest— 
that indemnify most Am erican casualty 
companies against extraordinary losses, 
cut back sharply or ran away from the 
business entirely, leaving the American 
firms to shoulder the losses alone. Finally, 
in 1984 underwriting losses swallowed up 
investment income entirely and. accord­
ing to industry statistics, property-casual­
ty insurers suffered an overall pretax loss 
of S3.8 billion. It was the first red-ink fig­
ure in nine years. In  1985 the pretax loss 
increased to S5.5 billion. Some 40 liability 
insurers have become insolvent in the 
past two years.

L
ike the figures on jury  verdicts, 
the insurers' profit-and-loss sta­
tistics are in sharp dispute. Con­
sumer advocates insist that if ad ­
justm ents are m ade for some 
quirks in insurance accounting (primarily 
involving the treatm ent o f taxes, divi­
dends and the rising paper value of invest­

ments). the industry made a net profit ev­
ery year. The Insurance Information 
Institute, indeed, has acknowledged an 
industry profit after taxes of SI.7 billion 
last year, which it contends still am ounts 
to a  poor return.

The National Insurance Consumer 
Organization m aintains that the true fig­
ure was S5 billion. Given tha t, the indus­
try's critics argue, the premium increases 
now being posted go far beyond what is 
justified. Sneers G erry Spence, a famed 
Wyoming trial lawyer (no relation to Mi­

am i's J.B. Spence): "W hat the insurance 
companies have done is to reverse the 
business so that the public at large insures 
the insurance companies." Consumerists 
often point to the judgm ent of Wall Street, 
hardly a Naderite stronghold. Stock trad ­
ers bid up the price of property-casualty 
insurance shares an average o f about 5 0 ^  
last year, in the apparent belief lhat the 
industry at minimum is on its way back to 
solid profitability.

Well, maybe. But that road to recov­
ery threatens, a t least for the moment, to 
cripple large segments of the U.S. econo­
my and be extremely costly for every 
policyholder, taxpayer and consumer. Ev­
ery day brings word o f new repercussions: 
doctors raising their fees, playgrounds 
closing, swimming meets being called off, 
transit systems facing financial jolts, fra­
ternities having their coverage canceled, 
oil-field service companies closing down. 
Amid all o f the attendant finger pointing, 
a serious search is under way for some 
solutions.

S
elf-insurance is a strategy that 
many businesses, professional 
people and governments are 
exploring (or, more often, being 
forced into). But the experience 
o f doctors indicates it is not much of a so­
lution. In the mid-1970s, doctors orga­
nized a number of companies, promptly 

dubbed “bedpan mutuals," to write m al­
practice insurance a t lower premiums. 
But several of the bedpan mutuals are said 
to be in financial trouble, and as a group 
they too are raising premiums rapidly. 
Going bare is an  act o f desperation: busi­
ness executives and professionals who are 
operating without insurance almost unan­
imously voice deep worry that a  single big 
lawsuit could wipe them out.

As might be expected, many are seek­
ing new legislation as a solution. But what 
line should it take? One approach is called 
tort reform, which involves putting limits 
on damage awards in malpractice, negli­
gence and personal-injury cases. Advo­
cates insist that this will allow insurers to 
get enough of a handle on their potential 
risks to make writing liability policies a  
predictable exercise ra ther than a crap- 
shoot. The leading ideas:
► P u t lim its  on  p a in -a n d -su ffe r in g  
awards and punitive damages. Republi­
can Senator Mitch McConnell of K en­
tucky has introduced a congressional bill 
encouraging states to cap pain-and-suf- 
fering awards a t S 100.000 and to require 
that punitive damages be paid to a  court, 
as outright fines are, rather than to a 
plaintiff and his or her attorney.
► Establish stricter standards for proving 
who really bears how much of the blame 
for an accident or injury. Senator John 
Danforth, a Missouri Republican, is spon­
soring a  bill that would set uniform feder­
al standards in product-liability cases to 
replace the present morass o f 50 often 
conflicting state laws; it would require a 
plaintiff to prove negligence or fault by 
the manufacturer.
► E ither abolish the doctrine o f joint and
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several liability o r revise it along the lines 
o f a proposition that Californians will put 
to a vote on June 3. The proposition would 
make a defendant's share of any pain- 
and-suffering award proportionate to the 
defendant's degree o f blame; a defendant 
found to bear 2 5 ^ , say, o f the responsibil­
ity for an accident or injury could be 
forced to pay no more than 15% o f the 
damages. That would be more equitable, 
but requiring juries to assess proportion­
ate shares of fault am ong several defen­
dants would add to the complexity o f law­
suits and the time needed to settle them.
► Limit contingency fees, so that law­
yers would have less incentive to 
seek outsize damages for their 
clients. Several states are ponder­
ing variations on a California law 
tha t sets up a sliding scale in 
medical m alpractice cases: an at­
torney can take up to 40%  o f the 
first S50.000 o f a judgm ent, but 
tha t share dwindles by stages to 
only 10 ^  o f any am ount over
5200,000.
v Institute some sort of punish­
m ent, perhaps a fine, for attor­
neys who file frivolous suits. At 
minimum, reformers often urge 
adoption o f the European system, 
under which the loser of a  lawsuit 
usually pays the w inner's court 
costs.

This last idea has yet to gain 
much ground, but different com­
binations of the others are being 
advanced in several states. The 
N ational Conference of State 
L eg is la tu re s  e s tim a te s  lh a t 
around 1,200 bills have been in­
troduced since last December 
dealing wilh the insurance crisis 
in one way or another, and most 
contain some sort o f ton  reform.
On the federal level, besides the 
McConnell and Dan forth proposals, a 
R eag an  A d m in is tr a tio n  stud y  g ro u p  
headed by Assistant Attorney G eneral 
R ichard W illard is expected to recom ­
m end a bill limiting pain-and-suffering 
awards and punitive damages; it would 
also establish tighter standards for gaug­
ing fault to govern suits in federal courts. 
(Uncle Sam has more than a bystander’s 
interest: the U.S. was a defendant in more 
than 10,000 dam age suits in fiscal 1985, 
and  wound up paying 5200 million to 
plaintiffs.)

Some 600 members of the National 
Association o f M anufacturers descended 
on Washington last week to lobby for the 
Danforth bill, which besides setting na­
tional standards for product-liability suits 
would establish a new procedure for 
speedy out-of-court settlem ent of claims 
for economic damages. They first ga th­
ered at the M arriott Hotel to swap horror 
stories and pep talks. U nder present legal 
rules, "you’re afraid to try anything, put 
any new product on the m arket," cried 
Gust Headbloom, president o f M ichigan’s 
Apex Broach & M achinery Co. Peter J.

Nord, president of Schauer M anufactur­
ing Corp. in Cincinnati, which makes bat­
tery-charging machines, drew loud ap ­
plause by declaring, "There are going to 
be people who are dum b and stupid and 
screw up no m atter what we do." Ohio 
Dem ocratic Congressman Thom as Lu- 
ken showed up to cheer on the m anufac­
turers. Said he: "Probably no recent issue 
has snowballed so quickly."

A fter eating paper-bag lunches, the 
manufacturers boarded buses to Capitol 
Hill to buttonhole legislators from their 
home states. So many Michiganders 
packed into tiie office o f Democratic Sen­

ator Carl Levin tha t several of the busi­
nessmen had to perch on upended attache 
cases. Levin warned them that “ the whole 
spirit of Congress is to get away from reg­
ulation," but promised to take a careful 
look a t the D anforth bill. Plaintiffs’ a tto r­
neys, needless *.o say, oppose all tort-re- 
form plans. They commonly accuse insur­
ers o f creating a sense of crisis to enact 
laws that would deny just compensation 
to victims of malpractice or injury. More 
troubling, they insist that all the tort-re- 
form ideas would underm ine a fundam en­
tal principle of democracy: the idea that 
any citizen should have unrestricted ac­
cess to the courts for redress of any griev­
ances he might suffer. R obert Habush, 
president o f the Association of Trial Law­
yers, says of the tort-reform movement, 
“ In my 25 years in law, this is as serious a 
threat to the civil justice system as I have 
ever seen. People have decided there is 
going to be a hanging, and it is just a ques­
tion of w hat tree and what rope.”

In all probability, that seriously over­
stales the case. Present and form er trial 
lawyers populate state legislatures and

Congress in numbers large enough to 
wield formidable blocking power. There 
is a  question, loo. o f whether the courts 
would uphold any serious tort reforms 
that might be enacted. One omen: the 
Cook County. 111., circuit court last year 
ruled that major parts of a newly enacted 
law stretching out damage awards in 
medical m alpractice cases violated the Il­
linois constitution.

The alternative legislative approach 
to the insurance crisis is tighter regulation 
of insurance companies. At the federal 
level, trial lawyers and consumer advo­
cates are pressing for repeal o f the insur­

ance industry’s exemption from 
antitrust laws. That exemption 
allows insurers to share informa­
tion and, according to their oppo­
nents, engage in collusive premi­
um-setting policies that would be 
illegal in any other industry. In 
state legislatures, many proposed 
bills would enlarge the authority 
of insurance commissioners to 
block arb itrary  policy cancella­
tions and  gargantuan premium 
increases. The Florida depart­
ment of insurance has written a 
proposed bill that would require 
insurers to disclose what dis­
counts and surcharges they apply 
to premium rates. W ithout that 
in fo rm a tio n , says In su ra n c e  
Commissioner Bill G unter, "the 
rate itself is meaningless." He 
adds, "We think insurers need 
someone to look over their shoul­
der and keep them honest."

One mildly encouraging sign 
is that a growing num ber of legis­
lators seem to recognize lhat, just 
as the crisis has no single cause, it 
cannot have any single solution. 
They are proposing various com ­
binations of tighter insurance 

regulation and tort reform. A bill on the 
verge of enactm ent by the M innesota leg­
islature would set up "joint underwriting 
associations" to issue liability policies, 
written by the state, to customers who 
could not get commercial insurance; any 
losses would be picked up jointly by the 
state’s insurers. But to limit those losses, 
the bill also would restrict punitive dam ­
ages, am ong o ther tort reforms.

Some com bination o f measures seems 
needed, and fast. Anything tha t affects 
m atters ranging from the pace of oil ex­
ploration to the availability of slides in 
Chicago playgrounds m ust be taken very 
seriously. The nation, once proud of its 
fro n tie r  in d iv id u a lism , has g rad u a lly  
adopted a no-risk mentality based on the 
belief tha t if anything bad happens, some­
one should be made to pay. But as damage 
awards lose any connection to actual 
damages and insurance companies fiail 
around anxiously, that someone is turning 
out to be everyone. — By George J. Church.
Reported by Anne Constable/Washington, B. 
Russell Leavitt/Atlanta a n d  Michael Riley/ 
Los Angeles • ‘
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PREFACE

Thi s p a p e r  is an edited t r a ns c r i p t  of a speech made by G u s t a v e  H. 

Shubert, D i r e c t o r  of T h e  Institute for Civil Justice, to the N at ional 

Co n f e r e n c e  of State L e g i s latures in Denver, Colorado, in January, 1986. 

An earl i e r  v e r s i o n  of the talk was p r e s en t e d  to the Public Policy 

Institute in Albany, N e w  York, November, 1985.

T h e  w o r k  d e s c r i b e d in this p a p e r is part of the research p r o g r a m  of 

The Institute for Civil Justice. T h e  paper draws on studies of civil 

court conge s t io n  and delay, a l t e r n a t i v e  d i s p u t e  resolution, the pu b l i c  

costs of civil litigation, a s b e s t o s - r e l a t e d  litigation, p un i t i v e  

damages, and medi ca l  malpractice. It explores the re l evance of  p o l i c y  

r e s e ar c h  to a subject of muc h current pu b l i c debate: tort reform.



SOME O B S E R V A T I O N S  O N  T H E  NEED FOR T O R T  R E F O R M

Gustave H. Shuber t

B A C K G R O U N D

I am here  t o  t a l k  about  th e  need f o r  reform in  t h e  c i v i l  j u s t i c e  
sys tem. There has been a l o t  o f  d i s c u s s i o n  t h i s  morning about  
l e g i s l a t i v e  a c t i o n ,  about  the  need f o r  change in  th e  in s u r a n c e  i n d u s t r y ,  
and about  th e  need f o r  changes i n  b u s in e s s  p r a c t i c e s .  My t a s k  i s  t o  s e t  
th e  background and d e s c r i b e  th e  need f o r  re form; I l e a v e  i t  t o  o t h e r s  t o  
deal  w i th  p o t e n t i a l  co u r se s  of  a c t i o n .

In c o n s id e r in g  t h e  problems o f  t h e  c i v i l  j u s t i c e  sys tem, problems 
wi th  which a l l  o f  us h e re  today a r e  concerned ,  I am reminded of  my 
e x p e r ie n ce  w i th  th e  A ir  Force  in  Korea: One n i g h t ,  t h e  l i g h t s  went o u t
and North Korean and Chinese  t r o o p s  s t a r t e d  p ou r ing  ove r  t h e  fence  of  
th e  b ase .  I happened to  be on t h e  command n e t  and h eard  t h e  Base 
Commander, who had been r o u s t e d  ou t  from th e  O f f i c e r s '  Club,  s a y in g ,  
"Colonel  Jo n e s ,  Colonel  Jo n e s ,  where a r e  you? Where i s  t h a t  base  
de fense  p la n  I asked you t o  d e s ign  l a s t  month?" That  p l a n ,  o f  c o u r se ,  
had never  been p re p a re d .

I t h i n k  we a re  f i n d i n g  o u r s e lv e s  in  a s i m i l a r  s i t u a t i o n  w i th  r e g a r d  
t o  c i v i l  j u s t i c e  today .  P lans  a s i d e ,  even t h e  b a s i c ,  fundamental  
in fo rm a t io n  n e c e s sa r y  to  u n d e rs ta n d  t h e  need f o r  refo rm has n o t  y e t  been 
deve loped.

When we s t a r t e d  The I n s t i t u t e  f o r  C i v i l  J u s t i c e  w i t h i n  The Rand 
C orp ora t io n  in  1979 (I  t h i n k  most o f  you w i l l  ag re e  t h a t  th e  problems we 
a re  t a l k i n g  about  were w i th  us i n  1979 and b e f o r e ) ,  t h e r e  was v i r t u a l l y  
no s y s t e m a t i c  knowledge o f  t h e  c i v i l  j u s t i c e  system o r  i t s  o p e r a t i o n s .  
There was a f e e l i n g  o f  g e n e r a l  unease  in  c e r t a i n  s e c t o r s ,  p a r t i c u l a r l y  
in  t h e  i n s u r a n c e  i n d u s t r y ,  about  th e  absence  o f  i n fo r m a t io n  n e c e s s a r y  t o  
u nd e rs tan d  th e  o p e r a t i o n s  o f  t h e  sys tem. On t h e  one hand ,  t h e r e  were 
th e  academics who were o u t l i n i n g  r a t h e r  e l e g a n t - - b u t  l a r g e l y  d a t a - f r e e - -  
t h e o r i e s  o f  l e g a l  b e h a v io r .  At t h e  o t h e r  end o f  t h e  spec t rum , t h e r e  was 
some in fo r m a t io n  a v a i l a b l e  on t h e  o p e r a t i o n s  o f  court rooms--how many
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j u r o r s  t o  impanel i f  one wanted to  have t h r e e  j u r i e s  p e r  week f o r  so 
many weeks and so f o r t h - - b u t  t h e  e n t i r e  a r e a  between th e s e  ext remes  was 
devo id  o f  s y s t e m a t i c  r e s e a r c h .

T H E  W O R K  OF T H E  INSTITUTE FOR CIVIL JUSTICE

Our job  a t  Rand and a t  The I n s t i t u t e  f o r  C i v i l  J u s t i c e  i s  t o  t r y  t o  
f i l l  t h a t  gap as much as we can t o  deve lop  an u n d e r s t a n d in g  o f  t h e  
r e l a t i o n s h i p s  between th e  v a r io u s  f a c t o r s  and t h e  v a r io u s  p l a y e r s  t h a t  
comprise th e  c i v i l  j u s t i c e  sys tem. The ICJ has focused  on t r y i n g  to  
u n d e r s t a n d  t h e  f a i r n e s s  o f  th e  sys tem, th e  e f f i c i e n c y  o f  t h e  sys tem, and 
i t s  o v e r a l l  e f f e c t i v e n e s s .  T r a n s l a t i n g  t h a t  i n t o  r e s e a r c h e r s '  te rms:

• We a r e  concerned w i th  t h e  outcomes th e  sys tem has been 
p roduc ing :  Are th ey  c o n s i s t e n t  w i th  t h e  law? How do th ey  va ry
as t h e  law evo lves?  Have th ey  been changing  over  t ime? What 
a r e  some o f  t h e i r  p o t e n t i a l  p o l i c y  i m p l i c a t i o n s ?

• We a r e  concerned w i th  t h e  b e n e f i t s  and c o s t s  o f  t h e  system: 
Who's pay in g  what t o  whom--both in  terms of  compensation  and in  
te rms o f  t r a n s a c t i o n s  c o s t s ?  What i s  t h e  d i s t r i b u t i o n  o f  c o s t s  
and b e n e f i t s  among v a r io u s  segments o f  our  s o c i e ty ?

• We a r e  concerned w i th  t h e  o v e r a l l  e f f e c t i v e n e s s  o f  t h e  p ro c e s s  
by which outcomes a r e  r e a ch e d ,  c o s t s  i n c u r r e d ,  and b e n e f i t s  
d i s t r i b u t e d .

Then,  knowing as much as we can and t r y i n g  t o  ac c ru e  knowledge about  
t h e s e  key i s s u e s  as we go a lo ng ,  we d i s s e m i n a t e  in fo r m a t io n  t o  th o s e ,  
l i k e  y o u r s e l v e s ,  who a r e  concerned w i th  t h e  need fo r  reform t o  he lp  
you d e c id e  what changes a r e  needed and t o  p e r c e i v e  th e  ways in  which 
th e y  can be a ch ieved .

I would l i k e  t o  convey t o  you t h i s  morning a few p i e c e s  of  
i n fo r m a t io n  about  what we have l e a r n e d  in  each  o f  t h e s e  a r e a s - -o u tc o m e s ,  
c o s t s ,  and t i m e l i n e s s —and t o  draw o u t  some of  t h e  i m p l i c a t i o n s  t h a t  I 
s ee  f o r  t h e  im p o r t a n t  m a t t e r s  you a r e  h e re  t o  c o n s i d e r .
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Research  on Ou tcomes
F i r s t ,  l e t  me d e a l  w i th  th e  q u e s t i o n  o f  outcomes.  When we began 

our work,  we found t h a t  t h e r e  had been no d a t a  g a th e r e d  in any 
s y s t e m a t i c  way p e r t a i n i n g  t o  th e  outcomes t h e  system i s  p roducin g  over 
t ime.  We were c o n f r o n te d  w i th  a n e c d o ta l  in f o r m a t io n ,  on t h e  one hand, 
from p e o p le  who would a rgue  t h a t  t h e  American j u r y  was o u t  o f  c o n t r o l ,  
awarding more and more money to  l e s s  and l e s s  d e s e r v in g  peop le  a l l  th e  
t ime.  C onverse ly ,  we encoun te red  arguments t h a t  t h e  American j u r y  i s  
th e  backbone o f  th e  c i v i l  j u s t i c e  sys tem; t h a t  t h e  j u r y  i s  r e s p o n s i b l e  
and p r e d i c t a b l e ;  and,  t h e r e f o r e ,  t h a t  r h e  j u r y  should  be r e t a i n e d  and 
enhanced as th e  fundamental  b a s i s  of  o u r  c i v i l  j u s t i c e  sys tem. These 
arguments had one common c h a r a c t e r i s t i c :  N e i th e r  one had a s h re d  o f
e m p i r i c a l  ev idence  t o  s u p p o r t  i t .

So we began to  examine what t h e  American j u r y  has been doing  f o r  
t h e  p a s t  20 y e a r s .  We found t h a t ,  in  te rms o f  a g g r e g a te  pe rform ance  
over  t ime in  Cook County and in  San F r a n c i s c o  ( t h e  two a r e a s  t h a t  we 
chose f o r  i n t e n s i v e  s tu d y ,  d ev e lo p in g  t h e  f i r s t  l o n g i t u d i n a l  d a t a  bases  
r e g a r d i n g  c i v i l  s u i t s  f o r  money damages ever  assembled i n  t h i s  c o un t ry )  
t h e  median j u r y  award has remained e s s e n t i a l l y  c o n s t a n t  ( i n  c o n s t a n t  
d o l l a r s )  f o r  20 y e a r s .  C on s ide r in g  o n ly  t h o s e  c a se s  in  which th e  
p l a i n t i f f  p r e v a i l e d ,  t h e  f i f t i e t h  p e r c e n t i l e  award has been f l a t .  In 
f a c t ,  in  Cook County t h e  median has  a c t u a l l y  d ec re a s ed  somewhat, 
hov e r ing  around t h e  l e v e l  o f  $7,900 in  1979 d o l l a r s .  Tha t  d o e s n ' t  look 
l i k e  much t o  g e t  e x c i t e d  abou t .  However, when we looked a t  average 
awards ,  we found t h a t  toward th e  middle o f  t h e  p e r io d  t h e  average  award 
began t o  t a k e  o f f  a t  an e v e r - i n c r e a s i n g  pace .  Th is  d iv e rg e n c e  between 
th e  average  and median awards was accounted  f o r  a lmos t  e x c l u s i v e l y  by 
th e  to p  t e n  p e rc e n t  o f  c a s e s .  I w i l l  come back t o  th e  i m p l i c a t i o n  I 
draw from t h a t  i n  j u s t  a minute .

In  t h e s e  s t u d i e s  we found a number o f  o t h e r  t h i n g s .  For example, 
i n  bo th  Cook County and San F r a n c i s c o ,  j u r i e s  s y s t e m a t i c a l l y  i n f l a t e  
awards from between t h e  time o f  f i l i n g  and t h e  t im e  an award i s  made.
So we have ,  in e f f e c t ,  j u r i e s  awarding i m p l i c i t  p re judgment i n t e r e s t  a t  
t h e  p r e v a i l i n g  r a t e  o f  i n f l a t i o n  d u r in g  th e  i n t e r v a l  between f i l i n g  and 
award .
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F u r the rm ore ,  we found t h a t  t h e  c i r cum s tances  o f  an i n j u r y  a f f e c t  
t h e  compensation  awarded--someth in g  t h a t  I b e l i e v e  i s  n o t  th e  i n t e n t  of  
th e  law. The lo s s  o f  two leg s  in  an au tomobil e  a c c i d e n t ,  f o r  example, 
i s  "worth" an average  o f  §250,000 in  compensation.  In c o n t r a s t ,  t h e  
same lo s s  t o  th e  same k ind  o f  p l a i n t i f f ,  but  r e s u l t i n g  froi. a workplace
a c c i d e n t ,  b r i n g s  an average  compensation of  §750,000.  Now we a r e  n o t
t a l k i n g  about  p u n i t i v e  damages h e re :  We a re  t a l k i n g  j u s t  about
compensatory awards.

In a n o th e r  a n a l y s i s ,  we examined t h e  r e l a t i o n s h i p  between the  
n a t u r e  o f  t h e  l i t i g a n t s  and t h e  k inds  o f  compensation t h a t  a r e  awarded. 
We found in  Cook County, f o r  example, t h a t  b la c k s  win l e s s  o f t e n ,  and, 
when th ey  win,  th e y  o b t a i n  lower awards.

We a l s o  found a r e l a t i o n s h i p  ( i n  bo th  Cook and San F r a n c i s c o  
C ou n t ie s )  between th e  a p p a r e n t  w ea l th  o f  the  de fen dan t  and t h e  amount of  
compensation  awarded by t h e  j u r y  f o r  s e r i o u s  i n j u r i e s .  (Nothing  in  t h i s  
f i e l d ,  i t  seems,  i s  s im p le :  We found no such "deep p ocke t"  e f f e c t  f o r
r e l a t i v e l y  minor i n j u r i e s . )  Some o f  you p robab ly  know t h i s  i n t u i t i v e l y
o r  a n e c d o t a l l y .  But t o  my knowledge, t h i s  i s  t h e  f i r s t  t ime t h a t  any 
a t t e m p t  has been made t o  t e s t  th e  s o - c a l l e d  "deep p ocke t"  th e o r y  
s y s t e m a t i c a l l y  and to  s e e  whether  t h e r e  i s ,  i n  f a c t ,  any d i r e c t  
a s s o c i a t i o n  between t h e  s i z e  o f  awards and t h e  c h a r a c t e r i s t i c s  o f  th e  
p l a i n t i f f  and d e fe n d a n t .

We a r e  now examining c a r e f u l l y  th e  phenomenon o f  p u n i t i v e  damages. 
We a r e  a s s e s s i n g  t h e  c h a r a c t e r i s t i c s  o f  cases  in  which p u n i t i v e  damages 
o ccu r  and a t t e m p t in g  t o  u nd e rs tan d  th e  im p l i c a t i o n s  o f  t r e n d s  in  
p u n i t i v e s  f o r  t h e  f u t u r e .  We a r e  a l s o  a t t e m p t in g  t o  e s t im a t e  t h e  
e f f e c t s  o f  p u n i t i v e  damages on c o r p o r a t e  decis io nm akin g ,  c o r p o r a t e  
b e h a v io r  and t h e  p r o p e n s i t y  t o  s e t t l e ,  as w e l l  as t h e  amounts t h a t  a r e  
ag reed  upon.

The bottom l i n e  t h a t  I draw from our  s t u d i e s  o f  th e  outcomes 
produced by t h e  c i v i l  j u s t i c e  system i s  t h a t  one ought  to  focus on where 
t h e  d i f f i c u l t y  i s .  Tha t  d i f f i c u l t y  seems to  us t o  be p r i m a r i l y  in  th e  
a r e a  o f  l a r g e ,  complex c a s e s - - t h e  cases  t h a t  a r e ,  i n  e f f e c t ,  new ty pes  
o f  l i t i g a t i o n  f o r  our  s y s t e m - - c a s e s  in vo lv ing  p ro d u c t  l i a b i l i t y ,  
p r o f e s s i o n a l  m a l p r a c t i c e  of  v a r io u s  k in d s ,  s u i t s  a g a i n s t  government, and
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l i t i g a t i o n  in  th e  a r e a  o f  b u s in e s s  and c o n t r a c t s .  The v a s t  bu lk  of  
c i v i l  c a s e s - - t h e  smal l  s u i t s  ( th e  f e n d e r -b e n d e r  t y p e s ,  i f  you w i l l ) - -  
seem t o  be p ro ce e d in g  r e l a t i v e l y  normally  as f a r  as v e r d i c t s  a r e  
concerned.  And r e c a l l  t h a t  i t  i s  t r u e  t h a t  a t  th e  median, awards have 
remained ( in  c o n s t a n t  d o l l a r s )  r e l a t i v e l y  c o n s t a n t  over  t ime.  I t  i s  in  
th e  a rea  o f  t h e  new ty pes  o f  l i t i g a t i o n  t h a t  t h e  problems we have been 
t a l k i n g  about so f a r  today  a r e  o c c u r r i n g ,  and i t  i s  i n  t h i s  a r e a ,  I 
b e l i e v e ,  they  a re  l i k e l y  to  c o n t in u e .

Research on Costs

What about  c o s t s ?  The f i r s t  q u e s t i o n  we asked was: How do we, as
c i t i z e n s ,  v a lue  th e  s e r v i c e s  performed f o r  us by th e  c i v i l  j u s t i c e  
s y s te m - -a s  ex p re sse d  by our  e x p e n d i t u r e s  o f  t a x  d o l l a r s ?  What s h a r e  of  
our  p u b l i c  r e s o u r c e s  do we a l l o c a t e  toward s u p p o r t in g  t h i s  sys tem in  th e  
United  S t a t e s ?  This  i s ,  a f t e r  a l l ,  t h e  system d e d ic a t e d  t o  r e s o l v i n g  
a l l  o f  our  non c r im in a l  d i s p u t e s - - d i s p u t e s  between i n d i v i d u a l s ,  between 
o r g a n i z a t i o n s ,  and between o r g a n i z a t i o n s  and i n d i v i d u a l s .

The ICJ deve loped a method f o r  a s s e s s i n g  t h e  c o s t s  o f  th e  c i v i l  
j u s t i c e  system to  t h e  p u b l i c - - t o  you and me as t a x p a y e r s .  We found t h a t  
on an annual  o p e r a t i n g  b a s i s ,  we in  th e  United  S t a t e s  a t  t h e  f e d e r a l ,  
s t a t e ,  and l o c a l  l e v e l s  a r e  d e v o t in g  about  $2.2 b i l l i o n  p e r  y ea r  t o  
o p e r a t i n g  t h a t  sys tem. Now you might  say ,  "That  sounds l i k e  an awful  
l o t  o f  money t o  me," o r  you might  s a y ,  "When I compare t h a t  amount o f  
money with  what we p u t  i n t o  o t h e r  p u b l i c  systems in t h i s  c o u n t r y ,  i t  
d o e s n ' t  look l i k e  much-- in  f a c t  i t  looks r a t h e r  s m a l l . "  The p o i n t  I 
want to  make i s  t h a t  a t  l e a s t  we now know where our p r i o r i t i e s  a r e ,  
expressed  in d o l l a r  te rm s .  We a re  f i n a l l y  in  a p o s i t i o n  t o  ask  and 
answer m ean in g fu l ly  q u e s t i o n s  about  t h e  s i g n i f i c a n c e  o f  changes in  
p u b l i c  funding and whether  i n c r e a s e s  in  funding t o  improve th e  q u a l i t y  
o f  t h a t  system would s t r a i n  our  o v e r a l l  r e s o u r c e s .

With re ga rd  t o  p r i v a t e  c o s t s ,  we began by a n a ly z in g  p r i v a t e  c o s t s  
o f  a sb e s to s  l i t i g a t i o n .  This  i s  an im por tan t  a r e a  in  and o f  i t s e l f ,  but  
a l s o  because  we b e l i e v e  i t  i s  a p r e c u r s o r  o f  f u t u r e  mass ive  t o x i c  t o r t s  
l i t i g a t i o n .  I t h i n k  our  r e s u l t s  a r e  r e a so n a b ly  w e l l  known by now. I f  
you v i s u a l i z e  a p i p e l i n e  i n t o  which we put  money a t  one end and see  
compensation coming out  th e  o t h e r ,  t h a t  p i p e l i n e  s t a r t s  w i th  a t o t a l
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e x p e n d i tu r e  of  about  $ 9 5 ,0 0 0 - - t h e  f u l l  p r i v a t e - d o l l a r  i n pu t  i n t o  th e  
c i v i l  j u s t i c e  system f o r  t h e  average  case .  There i s  an immediate draw­
down o f  $35 ,000,  about  37 p e rc e n t  o f  t h a t  i n i t i a l  amount, f o r  d e fen se  
c o s t s - - l e g a l  f e e s  and r e l a t e d  c o s t s  o f  c o r p o r a t i o n s  engaged in 
l i t i g a t i o n .  The remain ing  $60,000 i s  p a id  t o  t h e  p l a i n t i f f .  The 
p l a i n t i f f ,  in  t u r n ,  spends about  $25 ,000--about .  40 p e r c e n t - - o f  what he 
r e c o v e rs  (26 p e r c e n t  o f  t h e  t o t a l )  on h i s  l e g a l  fees  and c o s t s .  The 
p l a i n t i f f  h im s e l f ,  t h e n ,  ends up w i th  abou t  $35,000--37  p e rc e n t  o f  a l l  
t h e  funds expended.  So o f  a l l  th e  monies s p e n t ,  th e  i n j u r e d  p a r t i e s  n e t  
j u s t  a l i t t l e  more than  a t h i r d  of  t h e  t o t a l .  These r e s u l t s  r a i s e  two 
b o t t o m - l i n e  q u e s t i o n s  in  th e  c o s t  a r e a :  I s  i t  a p p r o p r i a t e  t o  spend
n e a r l y  tw ice  as much money d e te rm in in g  how much should  go t o  whom as i s  
e v e n t u a l l y  p rov ided  in  compensation t o  i n j u r i e d  p a r t i e s ;  and, would an 
i n c r e a s e  in  p u b l i c  r e s o u r c e s ,  i n c lu d in g  some sp e n t  on though t  about  t h e  
problem, he lp  reduce th e  e x t r a o r d i n a r y  expenses  t h a t  we a r e  e n co u n te r in g  
in  th e  p r i v a t e  s e c t o r  in  th e  p ro c es s  o f  awarding compensation?

Research on Process

That  b r in g s  me t o  t h e  a r e a  o f  t h e  o v e r a l l  e f f e c t i v e n e s s  o f  t h e  
p r o c e s s .  Here I w i l l  focus on th e  problems of  c o n g e s t io n  and d e la y  and 
o f  th e  q u e s t  f o r  a l t e r n a t i v e s  t h a t  w i l l  l ead  t o  more e f f i c i e n t  ways o f  
r e s o l v i n g  our  d i s p u t e s .  E f f e c t i v e n e s s ,  o f  c o u r se ,  must be measured in  
many d im ens ions ,  not  j u s t  in terms o f  t i m e l i n e s s .

Court  c o n g e s t io n  and de la y  a re  problems t h a t  a r e  wide ly  known and 
d i s c u s s e d .  When we began our work on them, we reached  f o r  t h e  book 
e n t i t l e d  Congestion and Delay: What We Are Doing About It, and found
t h a t  i t  had y e t  t o  be w r i t t e n .  There  was no d a t a  base  in  t h i s  co u n t ry  
conce rn in g  t h e  problem, e i t h e r  a t  t h e  s t a t e  o r  n a t i o n a l  l e v e l ,  t h a t  
e x p la in e d  what th e  problem was, what i t s  dimensions  were,  and what was 
b e in g  done about  i t .  The ICJ,  in  e f f e c t ,  began p u t t i n g  t h a t  book 
t o g e t h e r ,  and by p ro v id in g  our f i n d i n g s  t o  o f f i c i a l s  o f  th e  j u d i c i a r y  in  
a l l  t h e  s t a t e s  and th ro u gh ou t  t h e  f e d e r a l  c o u r t  sys tem, we he lped  them 
t o  b e t t e r  u nde rs tand  t h e i r  problems and a l l  t h e  d i f f e r e n t  remedies t h a t  
were be ing  t r i e d ,  o r  had been t r i e d ,  o r  were be ing  c o n s id e r e d ,  t o  dea l  
w i th  co n g e s t io n  and d e l a y .
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We analyzed  th e  h i s t o r y  o f  c o r g e s t i o n  and d e la y  i n  th e  Los Angeles 
Su p e r io r  Cour t ,  th e  l a r g e s t  s i n g l e  t r i a l  c o u r t  in  th e  United S t a t e s - - o n e  
in  which th e  mean t ime to  t r i a l  i s  now about  48 months.  Although 
a t t em p ts  have been made aga in  and ag a in  to  d ea l  w i th  co n g e s t io n  and 
d e lay  in  th e  Los Angeles S u p e r io r  C ou r t ,  none o f  t h e s e  e f f o r t s  have had 
l a s t i n g  e f f e c t .  ( I  do not  mean to  p o i n t  a f i n g e r  a t  t h i s  p a r t i c u l a r  
c o u r t ;  j u r i s d i c t i o n s  a c r o s s  th e  c o u n t ry  have a t tem pted  to  reduce  
backlogs  with l i t t l e  permanent e f f e c t  on t i m e - t o - t r i a l  o r  on c a s e l o a d . )

We b e l i e v e  th e  e x p l a n a t i o n  l i e s  in  t h e  changing composi t ion  o f  th e  
c a se lo a d  in  th e  Los Angeles S u p e r io r  C o u r t - - a  change which my e a r l i e r  
remarks about t h e  "new l i t i g a t i o n "  foreshadowed.  S ince  World War I I ,  
th e  Los Angeles Su p e r io r  Court  has evolved from e s s e n t i a l l y  a d e b t -  
c o l l e c t i o n  mechanism t o  an i n s t i t u t i o n  p r i m a r i l y  concerned w i th  p e r s o n a l  
i n j u r y  l i t i g a t i o n :  h an d l in g  p roduc t  l i a b i l i t y  and medical  m a lp r a c t i c e
s u i t s  of  i n c r e a s i n g  s c i e n t i f i c  and t e c h n o l o g i c a l  complex ity ;  and 
g ra p p l in g  w ith  t h e  problem o f  a s b e s t o s  l i t i g a t i o n ,  o f  which Los Angeles 
i s  a major c e n t e r .  In s h o r t ,  t h e  case  mix has gone from one which 
r e q u i r e d  c o n s id e r a b ly  l e s s  than  one ju dge -day  p e r  t r i a l  t o  one which 
c u r r e n t l y  c a l l s  fo r  more th an  t h r e e  ju dge-days  p e r  t r i a l ,  w i thou t  
co n s c io u s ly  r ec o g n i z in g  t h e  causes  and w i th o u t  a d j u s t i n g  i t s  management 
mechanisms to  accommodate them. The ICJ i s  now working with  th e  Los 
Angeles S u p e r io r  Court t o  s ee  i f  t o g e t h e r  we can d i s c o v e r  some answers 
t o  t h a t  problem--answers  t h a t  w i l l  p ro v id e  fo r  h a n d l in g  r o u t i n e  cases  i n  
a prompt, e f f i c i e n t ,  and lo w -cos t  way; and, a t  t h e  same t im e ,  permit  
t a r g e t i n g  o f  complex l i t i g a t i o n  f o r  s p e c i a l  ch anne l ing  and t r e a tm e n t  to  
p ro c ess  th ose  cases  e x p e d i t i o u s l y ,  f a i r l y ,  and a t  l e s s  c o s t  t o  t h e  
p a r t i e s  and th e  p u b l i c .

We have conc luded t h a t  t h e r e  a re  indeed b e t t e r  ways. I f  one 
u nd e rs tan ds  th e  sys tem, i f  one deve lops  th_  f a c t s  about  th e  sys tem, i t  
i s  p o s s i b l e  to  make i t  work b e t t e r .

One f u r t h e r  i l l u s t r a t i o n :  As we began th e  I n s t i t u t e  in  1979,
C a l i f o r n i a  i n i t i a t e d  a mandatory j u d i c i a l  a r b i t r a t i o n  program in  an 
e f f o r t  t o  avoid t h e  c o n v e n t io n a l  and conges ted  l i t i g a t i o n  t r a c k  by 
s h u n t in g  cases  th rough  an a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  mechanism. We 
ev a lu a te d  th e  f i r s t  y e a r ' s  e x p e r i e n c e  w i th  t h a t  program, and I t h in k
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t h e r e  i s  a ve ry  im por tan t  l e s so n  t h a t  f lows from t h a t  a n a l y s i s .  We 
found t h a t  in  th e  l a r g e  d i s t r i c t s  in  C a l i f o r n i a ,  a system des ig ned  as an 
a l t e r n a t i v e  in te nd ed  to  save t ime and money was c o s t i n g  more and t a k in g  
longei— y et  no one was aware o f  t h e s e  e f f e c t s .  We were a b le  t o  i d e n t i f y  
th e  f a c t o r s  r e s p o n s i b l e  f o r  t h i s  c o u n t e r - i n t u i t i v e  and p e r v e r s e  e f f e c t .  
Our work led t o  l e g i s l a t i o n  which sought  t o  c o r r e c t  t h e s e  e f f e c t s .  Now 
th e  system i s  o p e r a t i n g  more e f f i c i e n t l y  and a t  l e s s  c o s t .

The b o t t o m - l in e  message I want t o  leave  with  you h e re  i s  t h a t  t h e r e  
a re  dangers i n  whatever reforms you se e k - -d a n g e r s  o f  u n in te n d e d  e f f e c t s  
t h a t  may, indeed ,  be p e r v e r s e .  I emphasize th e  need t o  not  o n ly  watch 
what you a re  do ing ,  but  a l s o  t h e  e q u a l ly  im por tan t  need  t o  m oni to r  the  
r e s u l t s  and t h e  impacts  o f  what you have done.

T H E  NEED FOR R E F O R M

I s  t h e r e  a need f o r  reform? What do I draw out  o f  our  work? I t  
seems t o  me t h a t :

• When you have r a d i c a l  changes in  th e  types  o f  l i t i g a t i o n  t h a t  
you a r e  a t t e m p t in g  to  h and le ;

• When t h e  outcomes r e f l e c t  t h e  consequences o f  t h o s e  changes;
• When you see  t h a t  th e  public c o s t s  o f  s e t t l i n g  even r o u t i n e

d i s p u t e s  th rough  iury  t r i a l s  exceed th e  s t a k e s  ( t h e  average 
ju ry  t r i a l  in  t h i s  coun t ry  c o s t s  taxpaye rs  around $ 8 ,0 0 0 - - n o t  
in c lu d in g  th e  c o s t s  t o  th e  p a r t i e s - - a n d  the  median v e r d i c t  in  
Cook County i s  around $7 ,900.  As Chief  J u s t i c e  Burger has been 
s ay ing  fo r  th e  l a s t  couple  o f  y e a r s ,  when you have a system 
where th e  p ro c e s s  c o s t s  more th an  the  s t a k e s ,  you have a system 
t h a t  i s  no t  o p e r a t i n g  as e f f i c i e n t l y  as i t  m i g h t . ) ;

• When you f i n d  t h a t  you have a mean time to  t r i a l  o f  f i v e  years
or  more;

• When you f i n d  your a l t e r n a t i v e s  a r e  c o s t i n g  more and t a k in g  
lo ng e r ;

we must conc lude  t h a t  change may indeed be neces sa ry .
Fur thermore ,  we have a system t h a t  appears  to  p re v e n t  a c t i o n s  t h a t  

everyone in  t h i s  room would agree  a r e  s o c i a l l y  d e s i r a b l e .  Here I am 
t a l k i n g  about a system t h a t  w i th h o ld s  compensation where compensation i s  
d e se rved ,  o r  p ro v id e s  compensation on an i r r a t i o n a l ,  random, o r  u n f a i r  
b a s i s .  I am t a l k i n g  about  a system which,  fo r  example, d e la y s  (and even
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p r e v e n t s )  through  i t s  r u l e s - - a n d  some of  th e  d e r i v a t i v e s  o f  th o se  r u l e s - -  
th e  c leanup  of  t o x i c  was te  s i t e s  and causes  a l l  kinds o f  p e r v e r s e  
b eh a v io r .

Let me g ive  you two c r o s s - c u t t i n g  examples to  conc lude  t h i s  
d i s c u s s i o n  about what  r e s e a r c h  has  t o  say about  the  p rob lem--som eth ing  
about  asbes tos  i n  t h e  c o u r t s  and something about  medical  m a l p r a c t i c e .

Example--Asbestos in the Courts

The ICJ has j u s t  p u b l i s h e d  a document d e a l i n g  w ith  a s b e s t o s  
l i t i g a t i o n ,  and I would l i k e  to  sum up what I t h in k  t h a t  r e p o r t  says  
about  our  c i v i l  j u s t i c e  sys tem. At t h e  beg inn ing  of t h e  p e r io d  o f  
a s b e s t o s  l i t i g a t i o n  t h e  system had s t r o n g ,  p o s i t i v e  a s p e c t s .  I t  
p rov ided  i n c e n t i v e s  f o r  lawyers t o  seek  compensation f o r  i n j u r e d  p a r t i e s  
when th e  outcomes were ve ry  u n c e r t a i n  and t h e  f i n a n c i a l  rewards o f  
s ee k in g  t h a t  compensa tion  were f a r  from c l e a r .  The sys tem demonstr a ted  
i t s  f l e x i b i l i t y ,  i t s  c a p a c i t y  t o  absorb  new knowledge, a t  l e a s t  w i th in  
some l i m i t s ,  and i t s  a b i l i t y  to  i n c o r p o r a t e  t h i s  knowledge i n t o  th e  
l e g a l  p rocess ;  and i t  demonstr a ted  t h a t  i t  he ld  a t  l e a s t  t h e  promise  o f  
d e t e r r i n g  b e hav io r  which was known to  be p o t e n t i a l l y  haza rdous  and 
i n j u r i o u s .  But as  t h e  a sb e s to s  l i t i g a t i o n  system e n t e re d  i t s  c u r r e n t  
p h a s e - - t h e  " m e g a - p l a in t i f f / m e g a - d e f e n d a n t "  phase--we a r e  p ro c e s s in g  
thousands  of  c a s e s ,  t a k i n g  thousands o r  hundreds of  thousands  of  man- 
y e a r s ,  w ith  e x p e n d i t u r e s  in  the  b i l l i o n s  o f  d o l l a r s ,  and th e  weaknesses 
o f  t h e  system, I t h i n k ,  have begun to  overshadow i t s  s t r e n g t h s .

We have a sys tem  in  which p l a i n t i f f s ,  who may or  may not  be 
i n j u r e d ,  have c a s e s  f i l e d  over  which th e y  have e s s e n t i a l l y  no c o n t r o l .
We have a system which i d e a l i z e s  i n d i v i d u a l i z e d  j u s t i c e ,  but  in  f a c t  
d e l i v e r s  j u s t i c e  by t h e  c a r l o a d ,  where th e  i n d i v id u a l  i s  submerged in  
th e  b a tc h  p ro c e s s in g  o f  hundreds ,  sometimes even thou san d s ,  o f  c a se s .
We have a system i n  which t h e  i n c e n t i v e s  t o  lawyers p rov ided  by th e  
r u l e s  and by th e  ou tg row ths  of  th o s e  r u l e s  a r e  o f t e n  c o n f l i c t i n g  and 
t r a n s c e n d  th e  i n t e r e s t s  o f  t h e  peop le  they  r e p r e s e n t .  We f i n d  t h a t  th e  
r u l e s  themselves a r e  f r e q u e n t l y  i n a p p r o p r i a t e ,  o r  a t  l e a s t ,  
i n c o n s i s t e n t .  S t a t e s  l i k e  New York, w i th  a two-year s t a t u t e  o f  
l i m i t a t i o n s ,  make i t  v i r t u a l l y  im p oss ib le  t o  seek  compensation f o r  any 
lo ng - te rm  d i s e a s e ,  such  as th o se  a s s o c i a t e d  w i th  a sb e s to s - - w h e r ea s  o th e r
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s t a t e s  w i th  much lo n g e r  s t a t u t e s  do p e rm i t  recove ry .  We f i n d  t h a t  t h e
l i t i g a t i o n  i s  v i r t u a l l y  e n d l e s s :  S ince  t h e r e  a r e  20 d e fe n s e  f irms  pe r
c a se  on average ,  r e p r e s e n t i n g  20 d e f e n d a n t s ,  th e  same i s s u e s  a r e  
l i t i g a t e d  20 t imes in  each  c a s e .  These c a se s  go on day a f t e r  day, week
a f t e r  week, month a f t e r  month on a r e p e t i t i v e  b a s i s .

The p rocedures  used  in  t h e s e  c a se s  a r e  t a i l o r e d  to  t r i a l s ,  t r i a l s  
which almost  never t ak e  p l a c e ,  as opposed to  s e t t l e m e n t s  which 
e v e n t u a l l y  do. D i s p o s i t i o n s  a r e  s low, outcomes a re  i n c o n s i s t e n t .
Judges themselves a r e  resp on d ing  t o  t h e i r  own in c e n t i v e  s y s t e m s ,  which 
t e l l  them t o  avoid h a n d l in g  t h e s e  d i r t y ,  p r o t r a c t e d ,  d i f f i c u l t ,  and 
acr imonious  cases  t h a t  a r e  o f t e n  a ppea led .  No judge has a s t r o n g  
in cen tive ,  t o  s u b j e c t  h im se l f  t o  t h e  appea l  p r o c e s s .  The d i s p o s i t i o n s ,  
as I mentioned,  a r e  not  j u s t  s low, th ey  a r e  g l a c i a l .  So t o  p u t  some 
f l e s h  on th e  bones f o r  t h e  need f o r  r e fo rm, I t h i n k  i t  i s  f a i r  t o  say 
t h a t  i n  t h i s  a r e a ,  outcomes " r e  a f f e c t e d  by c o n s i d e r a t i o n s  o u t s i d e  as 
w e l l  as  i n s id e  th e  law. One i s  l e f t  w i th  on ly  one q u e s t i o n  about  th e  
need f o r  reform: W i l l  i t  work?

Exam ple--Med ic a l  M a lp ra c t i ce

That b r ings  me t o  t h e  medica l  m a l p r a c t i c e  p o l i c y  r e s e a r c h  conducted 
by The I n s t i t u t e  f o r  C i v i l  J u s t i c e .  Here we sought  t o  d e te rm in e  whether  
th e  reforms  in t r o d u c e d  i n  response  t o  th e  medica l  m a l p r a c t i c e  s i t u a t i o n  
o f  t h e  mid-1970s had any e f f e c t ;  and i f  th ey  d i d ,  whether  o r  n o t  they  
were t h e  in tended e f f e c t s .  We can g ive  a q u a l i f i e d  "yes"  t o  t h e s e  
q u e s t i o n s .  On th e  whole,  in  th o s e  s t a t e s  t h a t  took a c t i o n  th rough  t h e i r  
l e g i s l a t u r e s  to  dampen medica l  m a l p r a c t i c e  a c t i v i t y  in  c o n t r a s t  t o  
s t a t e s  which d id  n o t ,  s u i t s  were l e s s  l i k e l y  t o  be f i l e d ;  when they  were 
f i l e d ,  they  were more l i k e l y  t o  be dropped;  i f  th ey  were p u r su e d ,  they  
were more l i k e l y  t o  be s e t t l e d  r a t h e r  th an  t r i e d - - a n d  s e t t l e d  f o r  a 
l e s s e r  amount.

As we went th rough  t h e  v a r io u s  measures t h a t  were l e g i s l a t e d ,  
however,  we found s u b s t a n t i a l  v a r i a t i o n  i n  th e  e f f e c t s  o b s e rv e d .  For 
example, s imply r e l a x i n g  th e  c o l l a t e r a l  so u rc e  r u l e ,  which many had 
th ou g h t  would have a profound  e f f e c t  on t h i s  l i t i g a t i o n ,  seemed t o  have 
no s t a t i s t i c a l l y  s i g n i f i c a n t  e f f e c t  a t  a l l .  Here was a r e fo rm  measure 
which ,  l i k e  C a l i f o r n i a ' s  i n i t i a l  approach  t o  a r b i t r a t i o n ,  d id  n o t  have
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i t s  in tend ed  e f f e c t s .  Mandatory i n c l u s i o n  o f  payments from c o l l a t e r a l  
s o u r c e s ,  on th e  o t h e r  hand, d id  have a s i g n i f i c a n t  e f f e c t .  The le s son  
from a l l  o f  t h i s  c e r t a i n l y  i s  n o t ,  "Don ' t  t r y  f o r  improvement."  R a th e r ,  
th e  l e s so n  t h a t  I draw from t h i s  i s :  Try to  e s t i m a t e  in  advance as b e s t
you can th e  impact o f  l e g i s l a t i o n  on c o s t s ,  outcomes,  and p r o c e s s ,  and 
b u i l d  i n t o  every  reform m e a su re - -o r  every  measure f o r  c h a n g e - - th e  
c a p a c i t y  to  e v a l u a t e  t h e  impact  o f  t h a t  change; t o  p ro v id e ,  i f  you w i l l ,  
f o r  some m id-course  c o r r e c t i o n  t h a t  w i l l  be a v a i l a b l e  i f  t h e s e  reforms 
a r e  not  having  t h e i r  in tend ed  e f f e c t .

CONCLUSI ON

People w i th  more a u t h o r i t y  th an  I - - p e o p l e  who a r e  on th e  f i r i n g  
l i n e - - t o l d  you e a i i i e r  t h i s  morning t h a t  we a r e  in  tough t im e s .  This  i s  
not  j u s t  a consequence o f  an " in s u r a n ce  p rob lem ,"  a l th ou g h  I b e l i e v e  t h e  
c u r r e n t  in su ran c e  s i t u a t i o n  i s ,  in  p a r t ,  a h i g h - p r o f i l e  symptom o f  the  
m alad ies  o f  our  c i v i l  j u s t i c e  sys tem. That  symptom may t u r n  o u t  in  th e  
long run to  be a b e n e f i t :  (1) i f  i t  f o r c e s  a t t e n t i o n  t o  t h e  problem
from th o se  who a r e  r e s p o n s i b l e  f o r  p o l i c y  changes,  be they  c h i e f  
e x e c u t iv e  o f f i c e r s ,  l e g i s l a t o r s ,  t h e  b a r ,  o r  t h e  j u d i c i a r y ;  (2) i f  i t  
f o r c e s  us t c  u nd e rs ta n d  th e  system and how i t  o p e r a t e s ;  and (3) i f  i t  
e nab le s  us to  produce  c o n s t r u c t i v e  changes toward f a i r e r ,  more 
e f f i c i e n t ,  and more e f f e c t i v e  r e s o l u t i o n  o f  our  c i v i l  d i s p u t e s  and 
f o r c e s  us to  make r a t i o n a l  ch o ices  among t h e  o p t i o n s  we a r e  c o n f ron te d  
w ith  today.

I t h i n k  u n d e r l y in g  a l l  our problems w i th  t h e  c i v i l  j u s t i c e  system 
i s  t h e  i n a b i l i t y  o f  t h i s  co un t ry  t o  d e c id e  whether  i t  wants  t o  have a 
pure  compensatory system o r  whether  i t  wants  t o  have a f a u l t - b a s e d  
l i a b i l i t y  sys tem. We c a n ' t  d e c id e  whether  everybody shou ld  be 
compensated f o r  every  i n j u r y  no m a t t e r  what i t s  c a u s e ,  o r  whether  we
want compensation t o  be l i m i t e d  in  a s t r i c t  way, in  a comparat ive  way,
o r  in  a c o n t r i b u t o r y  way t o  t h o s e  who have caused  th e  i n j u r y .  My 
p e r s o n a l  assessment i s  t h a t  we a r e  e x p e r i e n c in g  t h e  d i sa d v a n ta g e s  o f  
t r y i n g  t o  o p e r a t e  both  systems in  tandem, t h e  w o rs t  o f  bo th  wor lds .  We 
a r e  a t t e m p t in g  t o  compensate everyone w i t h i n  a f a u l t - b a s e d  system and we 
a re  i n c u r r i n g  huge s o c i a l  overhead c o s t s  by a t t e m p t in g  t o  do so .  I
b e l i e v e  i t  i s  t ime t o  focus on t h a t  o v e r a l l  cho ice  and t o  be r a t i o n a l  in
doing so .
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7 n ew  s e c t i o n  t o  c h a p t e r  48.22 RCW; c r e a t i n g  n ew  s e c t i o n s ;  r e p e a l i n g  

6 RCW 4 . 56 .240 ;  a n d  d e c l a r i n g  a n  e m e r g e n c y .

9 HE I T  ENACTED BY THE  L E G I S LATU RE  OK TH E  S TATE  OK WASHINGTON:

10 NEW S E C T I O N .  S e c /  100. PREAMBLE .  T o r t  l a w  i n  t h i s  s t a t e  h as

11 g e n e r a l l y  b e e n  d e v e l o p e d  by  t h e  c o u r t s  o n  a c a s c - b y - c a s e  b a s i s .

12 W h i l e  t h i s  p r o c e s s  h a s  r e s u l t e d  i n  , o m e  s i g n i f i c a n t  c h a n g e s  i n  t h e

13 l a w ,  i n c l u d i n g  a m e l i o r a t i o n  o f  t h e  h a r s h n e s s  o f  m a n y  c o n m o n  l a w

14 d o c t r i n e s ,  t h e  l e g i s l a t u r e  h a s  p e r i o d i c a l l y  i n t e r v e n e d  i n  o r d e r  t o

15 b r i n g  a b o u t  n e e d e d  r e f o r m s .  T h e  p u r p o s e  o f  t h i s  c h a p t e r  i s  l o  e n a c t

16 f u r t h e r  r e f o r m s  i n  o r d e r  t o  c r e a t e  a m o r e  e q u i t a b l e  d i s t r i b u t i o n

17 t h e  c o s t  a n d  r i s k  o f  i n j u r y  a n d  i n c r e a s e  t h e  a v a i l a '  . m u

18 a f f o r d a b i l i t y  o f  i n s u r a n c e .

19 T h e  l e g i s l a t u r e  f i n d s  t h a t  c o u n t i e s ,  c i t i e s .  a n d  o t h e r

20 g o v e r n m e n t a l  e n t i t i e s  a r e  f a c e d  w i l h  i n c r e a s e d  e x p o s u r e  t o  l a w s u i t s

2 1  a n d  a w a r d s  a n d  d r a m a t i c  i n c r e a s e s  i n  t h e  c o s t  o f  i n s u r a n c e  c o v e r a g e .

22 T h e s e  e s c a l a t i n g  c o s t s  u l t i m a t e l y  a f l e c t  t h e  p u b l i c  t h r o u g h  h i g h e r

23 t a x e s ,  l o s s  o f  e s s e n t i a l  s e r v i c e s ,  a n d  l o s s  o f  t h e  p r o t e c t i o n

24 p r o v i d e d  b y  a d e q u a t e  i n s u r a n c e .  I n  o r d e r  t o  i m p r o v e  t h e  a v a i l a b i l i t y

25 a n d  a f f o r d a b i l i t y  o f  q u a l i t y  g o v e r n m e n t a l  s e r v i c e s ,  c o m p r e h e n s i v e

26 r e f o r m  i s  n e c e s s a r y .

27 T h e  l e g i s l a t u r e  a l s o  f i n d s  c o m p a r a b l e  c o s t  i n c r e a s e s  i n

28 p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e .  E s c a l a t i n g  m a l p r a c t i c e  i n s u r a n c e

29 p r e m i u m s  d i s c o u r a g e  p h y s i c i a n s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  f r o m



1 i n i t i a l i n g  o r  c o m  i n n i n g  t h e i r  p r a c t i c e  o r  o f f e r i n g  n e e d e d  s e r v i c e s

2 t o  t h e  p u b l i c  a n d  c o n t r i b u t e  t o  t h e  r i s i n g  c o s t s  o f  c o n s u m e r  h e a l t h

3 c a r e .  O t h e r  p r o f e s s i o n a l s ,  s u c h  a s  a r c h i t e c t s  a n d  e n g i n e e r s ,  f a c e  

! s i m i l a r  d i f f i c u l t  c h o i c e s ,  f i n a n c i a l  i n s t a b i l i t y ,  a n d  u n l i m i t e d  r i s k  

5 i n  p r o v i d i n g  s e r v i c e s  l o  t h e  p u b l i c .

(i T h e  l e g i s l a t u r e  a l s o  f i n d s  t h a t  g e n e r a l  l i a b i l i t y  i n s u r a n c e  i s

7 b e c o m i n g  u n a v a i l a b l e  o r  u n a f f o r d a b l e  t o  m a n y  b u s i n e s s e s ,  i n d i v i d u a l s .

8 a n d  n o n p r o f i t  o r g a n i z a t i o n s  i n  a m o u n t s  s u f f i c i e n t  t o  c o v e r  p o t e n t i a l

9 l o s s e s .  H i g h  p r e m i u m s  h a v e  d i s c o u r a g e d  s o c i a l l y  a n d  e c o n o m i c a l l y

10  d e s i r a b l e  a c t i v i t i e s  a n d  e n c o u r a g e  ma n y  t o  g o  w i t h o u t  a d e q u a t e

11 i n s u r a n c e  c o v e r a g e .

Sec., 100

12 T h e r e f o r e .  i t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  r e d u c e  c o s t s

13 a s s o c i a t e d  w i t h  t h e  t o r t  s y s t e m ,  w h i l e  a s s u r i n g  t h a t  a d e q u a t e  a n d

14 a p p r o p r i a t e  c o m p e n s a t i o n  f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o l  

19 o t h e r s  i s  a v a i l a b l e .

16 I ’AKT 1

17 A t TK I . ERATE I )  I ' l l YS I C I  AN - I 'ATI  ENT P R I V I L E G E

18 S e c .  101. S e c t i o n  294,  p a g e  187, l . aws  o f  1854 a s  l a s t  a m e n d e d  by

19 s e c t i o n  I .  c h a p t e r  56,  l a w s  o f  19H2 a n d  KCW 5 .60 . 060  a r e  e a c h  am e n d e d

20 t o  r e a d  a s  f o l l o w s :

21 ( I )  A h u s b a n d  s h a l l  n o t  b e  e x a m i n e d  f o r  o r  a g a i n s t  h i s  w i f e .

22 w i t h o u t  t h e  c o n s e n t  o f  t h e  w i l e ,  n o r  a w i f e  f o r  o r  a g a i n s t  h e r

23 h u s b a n d  w i t h o u t  t h e  c o n s e n t  o f  t h e  h u s b a n d ;  n o r  c a n  e i t h e r  d u r i n g

2-1 m a r r i a g e  o r  a f t e r w a r d ,  h e  w i t h o u t  t h e  c o n s e n t  o f  t h e  o t h e r ,  e x a m i n e d

25 a s  t o  a n y  c o m m u n i c a t i o n  m a de  b y  o n e  t o  t h e  o t h e r  d u r i n g  m a r r i a g e .

26 B u t  t h i s  e x c e p t i o n  s h a l l  n o t  a p p l y  l o  a c i v i l  a c t i o n  o r  p r o c e e d i n g  by

27 o n e  a g a i n s t  t h e  o t h e r ,  n o r  t o  a c r i m i n a l  a c t i o n  o r  p r o c e e d i n g  f o r  a

28 c r i m e  c o m m i t t e d  b y  o n e  a g a i n s t  t h e  o t h e r ,  n o r  t o  a c r i m i n a l  a c t i o n  n r

29 p r o c e e d i n g  a g a i n s t  a s p o u s e  i f  t h e  m a r r i o g e  o c c u r r e d  s u b s e q u e n t  t o

30 t h e  f i l i n g  o f  f o r m a l  c h a r g e s  a g a i n s t  t h e  d e f e n d a n t ,  n o r  t o  a c r i m i n a l

31 a c t i o n  o r  p r o c e e d i n g  f o r  a c r i m e  c o m m i t t e d  b y  s a i d  h u s b a n d  o r  w i f e

32 a g a i n s t  a n y  c h i l d  o f  whom s a i d  h u s b a n d  o r  .. f e  i s  t h e  p a r e n t  o r

33 g u a r J i a n ,  n o r  t o  a p r o c e e d i n g  u n d e r  c h a p t e r  71 . 05 HCW: I’ROV I DKD .

34 T h a t  t h e  s p o u s e  o f  a p e r s o n  s o u g h t  l o  b e  d e t a i n e d  u n d e r  c h a p t e r  71.05

35 RCW may  n o t  b e  c o m p e l l e d  t o  t e s ’ i f y  a n d  s h a l l  b e  s o  i n f o r m e d  by  t h e
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1 c o u r t  p r i o r  l o  b e i n g  c a l l e d  a s  a w i t n e s s

2 (2) An  a t t o r n e y  o r  c o u n s e l o r  s h a l l  n o t .  w i t h o u t  t h e  c o n s e n t  o f

3 h i s  c l i e n t ,  l i e  e x a m i n e d  a s  l o  a n y  c o m m u n i c a t i o n  m a de  by  t h e  c l i e n t  t o  

1 h i m .  o r  h i s  a d v i c e  g i v e n  t h e r e o n  i n  t h e  c o u r s e  o f  p r n l e s s i o n a I  

5 e m p l o y m e n t .

6 (3)  A c l e r g y m a n  o r  p r i e s t  s h a l l  n o t ,  w i t h o u t  t h e  c o n s e n t  o f  a

7 p e r s o n  m a k i n g  t h e  c o n f e s s i o n ,  b e  e x a m i n e d  a s  t o  a n y  c o n f e s s i o n  m a de

8 t o  h i m  i n  h i s  p r o f e s s i o n a l  c h a r a c t e r ,  i n  t h e  c o u r s e  o f  d i s c i p l i n e

9 e n j o i n e d  b y  t h e  c h u r c h  t o  w h i c h  h e  b e l o n g s .

10 (4) A ( ( r e g u l a r ) )  p h y s i c i a n  o r  s u r g e o n  u . o s t e o p a t h i c  p h y s i c i a n

11 o r  s u r g e o n  s h a l l  n o t ,  w i t h o u t  t h e  c o n s e n t  o f  h i s  p a t i e n t ,  b e  e x a m i n e d

12  i n  a c i v i l  a c t i o n  a s  t o  a n y  i n f o r m a t i o n  a c q u i r e d  i n  a t t e n d i n g  s u c h

13 p a t i e n t ,  w h i c h  w a s  n e c e s s a r y  t o  e n a b l e  h i m  t o  p r e s c r i b e  o r  a c t  f o r

14 t h e  p a t i e n t ,  ( ( b u t  - - t h i s - - e x c e p t i » H - s h a 1 1 • H a t - a p p l y - i n • a n y - j H d i e i a !

15 p r o c e e d i n g - r e g a r d i n g - a - e h i I d  i s - i n j u r i e s t - n e g l e c t - o r - s e x u a l - a b u s e  i  - - o r

16 t h e - e a u . s e - t h e r e o f )) e x c e p t  a s  f o l  l o w s :

17 ( a )  I n  a n y  j u d i c i a l  p r o c e e d i n g s  r e g a r d i n g  a c h i l d ’ s  i n j u r y .

18 n e g l e c t ,  o r  s e x u a l  a b u s e  o r  t h e  c a u s e  t h e r e o f ;  a n d

19 ( b )  W i t h i n  n i n e t y  d a y s  o f  f i l i n g  a n  a c t i o n  f o r  p e r s o n a l  i n j u r i e s

20 o r  w r o n g f u l  d e a t h ,  t h e  c l a i m a n t s h a l l  e l e c t  w h e t h e r  o r  n o t  t o  w a i v e

21  t h e  a y s i c i a n - p a t l e n t  p r i v i l e g e .  I f  t h e  c l a i m a n t  d o c s  n o t  w a i v e  t h e

22 p h y s i c i a n - p a t i e n t  p r i v i l e g e ,  t h e  c l a i m a n t  ma y  n o t  p u t  h i s  o r  h e r

23 m e n t a l  o r  p h y s i c a l  c o n d i t i o n  o r  t h a t  o f  h i s  o r  h e r  d e c e d e n t  o r  

2-1 b e n e f i c i a r i e s  i t .  i s s u e  a n d  may n o t  w a i v e  t h e  p r i v i l e g e  l a t e r  i n  t h e

25 p r o c e e d i n g s .  W a i v e r  o f  t h e  p h y s i c i a n - p a t i e n t  p r i v i l e g e  f o r  any o n e

26 p h y s i c i a n  o r  c o n d i t i o n  c o n s t i t u t e s  a w a i v e r  o f  t h e  p r i v i l e g e  a s  t o

27 a l l  p h y s i c i a n s  o r  c o n d i t i o n s ,  s u b j e c t  t o  s u c h  l i m i t a t i o n s  a s  a c o u r t

28 may  i m p o s e  p u r s u a n t  t o  c o u r t  r u l e s .

29 (5) A p u b l i c  o f f i c e r  s h a l l  n o t  b e  e x a m i n e d  a s  a w i t n e s s  a s  t o

30 c o m n u n i c a t  i o n s  m a de  t o  h i m  i n  o f f i c i a l  c o n f i d e n c e ,  w h e n  t h e  p u b l i c

31 i n t e r e s t  w o u l d  s u f f e r  b y  t h e  d i s c l o s u r e .

32 PART I I

33 ATTORNEYS '  EKES

34 NEW S E C T I O N .  S e c .  201.  A n ew s e c t i o n  i s  a d d e d  t o  c h a p t e r  4.24

35 RCW t o  r e a d  a s  f o l l o w s :

-3- ESSB 4630



Sec. 201

1 T h e  c o u r t  s h r ' l ,  u p o n  p e t i t i o n  b y  a n ame d  p a r t y  i n  a n y  t o r t

2 a c t i o n ,  e x c e p t  t h o s e  p r o v i d e d  T o r  i n  RCW 7 . 70 . 070 .  d e t e r m i n e  t h e

.1 r e a s o n a b l e n e s s  o r  t h a t  p a r t y ' s  a t t o r n e y s '  T e e s .  T h e  c o u r t  s h a l l  t a k e

t i l ) t o  c o n s i d e r a t i o n  t h e  f o l l o w i n g :

5 ( I )  T h e  t i m e  a n d  l a b o r  r e q u i r e d ,  t h e  n o v e l t y  a n d  d i f f i c u l t y  o f

ti t h e  q u e s t i o n s  i n v o l v e d ,  a n d  t h e  s k i l l  r e q u i s i t e  t o  p e r f o r m  t h e  l e g a l  

7 u e r v i c e  p r o p e r t y ;

H <2) T h e  l i k e l i h o o d ,  i f  a p p a r e n t  t o  t h e  c l i e n t ,  l h a t  t h e

i l  a c c e p t a n c e  o f  t h e  p a r t i c u l a r  e m p l o y m e n t  w i l l  p r e c l u d e  o t h e r

1 0  e m p l o y m e n t  b y  t h e  l a w y e r :

11 ( I )  T h e  f e e  c u s t o m a r i l y  c h a r g e d  i n  t h e  l o c a l i t y  l o r  s i m i l a r  l e g a l

1 2  s e r v i c e s ;

13 (4) T h e  am o u n t  i n v o l v e d  a n d  t h e  r e s u l t s  o b t a i n e d ;

14 (5)  I h e  t i m e  l i m i t a t i o n s  i m p o s e d  by  t h e  c l i e n t  o r  b y  t h e

15 c i r c u m s t a n c e s ;

I ti (G )  T h e  n a t u r e  a n d  l e n g t h  o f  t h e  p r o f e s s i o n a l  r e l a t i o n s h i p  w i t h

17 t h e  c l i e n l ;

1H (7)  T h e  e x p e r i e n c e ,  r e p u t a t i o n ,  a n d  a b i l i t y  o f  t h e  l a w y e r  o r

I!) l a w y e r s  p e r f o r m i n g  t h e  s e r v i c e s ;

20 ( 8 ) W h e t h e r  t h e  f e e  i s  f i x e d  o r  c o n t i n g e n t ;

21 (9)  W h e t h e r  t h e  f i x e d  o r  c o n t i n g e n t  f e e  a g r e e m e n t  w a s  i n  w r i t i n g

22 a n d  w h e t h e r  t h e  c l i e n t  w a s  a w a r e  o f  h i s  o r  h e r  r i g h t  t o  p e t i t i o n  t h e

23 c o u r t  u n d e r  t h i s  s e c t i o n .

24 NEW S E C T I O N .  S e c .  202. S e c t i o n  201 o f  t h i s  a c t  a p p l i e s  t o

25 a g r e e m e n t s  f o r  a t t o r n e y ' s  f e e s  e n t e r e d  i n t o  a f t e r  t h e  e f f e c t i v e  d a l e  

2G o f  t h i s  s e c t  i o n .

27

28

PART 11 I

1.1 Ml  TAT  I ON  ON NONECONOMI C DAMAGES

29 NEW S E C T I O N .  S e c .  301.  A n ew s e c t i o n  i s  a d d e d  l o  c h a p t e r  t .50

30 RCW t o  r e a d  a s  f o l l o w s :

3 1  ( ) )  As  u s e d  i n  t h i s  s e c t i o n ,  t h e  f o l l o w i n g  t e r m s  h a v e  t h e

32 m e a n i r ^ s  i n d i c a t e d  u n l e s s  t h e  c o n t e x t  c l e a r l y  r e q u i r e s  o t h e r w i s e .

33 ( a )  " E c o n o m i c  d a m a g e s "  m e a n s  o b j e c t i v e l y  v c r i f i a b l e  m o n e t a r y

34 l o s s e s ,  i n c l u d i n g  m e d i c a l  e x p e n s e s ,  l o s s  o f  e a r n i n g s ,  b u r i a l  c o s t s ,

35 l o s s  ' o f  u s e  o f  p r o p e r t y ,  c o s t  o f  r e p l a c e m e n t  o r  r e p a i r ,  c o s t  o f

1 o b t a i n i n g  s u b s t i t u t e  d o m e s t i c  s e r v i c e s ,  l o s s  o f  e m p l o y m e n t , a n d  l o s s

2 o f  b u s i n e s s  o r  e m p l o y m e n t  o p p o r t u n i t i e s .

3 (b> " N o n e c o n o m i c  d a m a g e s ’ m e a n s  s u b j e c t i v e ,  n o n m o n e t a r y  l o s s e s ,

4 i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o  p a i n ,  s u f f e r i n g ,  i n c o n v e n i e n c e ,  m e n t a l

5 a n g u i s h ,  d i s a b i l i t y  o r  d i s f i g u r e m e n t  i n c u r r e d  li> t h e  i n j u r e d  p a r t y .  

G e m o t i o n a l  d i s t r e s s ,  l o s s  o f  s o c i e t y  a n d  c o m p a n i o n s h i p ,  l o s s  o f  

7 c o n s o r t i u m ,  i n j u r y  t o  r e p u t a t i o n  a n d  h u m i l i a t i o n ,  a n d  d e s t r u c t i o n  o f  

H t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .

9 ( c )  " l l o d i l y  i n j u r y "  m e a n s  p h y s i c a l  i n j u r y ,  s i c k n e s s ,  o r  d i s e a s e ,

H I  i n c l u d i n g  d e a t h .

11 ( d )  " A v e r a g e  a n n u a l  w a g e "  m e a n s  t h e  a v e r a g e  a n n u a l  w a g e  i n  t h e

12 s t a l e  o f  W a s h i n g t o n  a s  d e t e r m i n e d  u n d e r  RCW 50 . 04 . 35 5 .

13 (2) I n  n o  a c t i o n  s e e k i n g  d a m a g e s  f o r  p e r s o n a l  i n j u r y  o r  d e a t h  may

14 a c l a i m a n t  r e c o v e r  a j u d g m e n t  f o r  n o n e c o n o m i c  d a m a g e s  e x c e e d i n g  a n

15 a mo u n t  d e t e r m i n e d  h y  m u l t i p l y i n g  0 .43  b y  t h e  a v e r a g e  a n n u a l  w a g e  a n d  

10  b y  t h e  l i r e  e x p e c t a n c y  o f  t h e  p e r s o n  i n c u r r i n g  n o n e c o n o m i c  d a m a g e s ,

17 a s  t h e  l i f e  e x p e c t a n c y  i s  d e t e r m i n e d  b y  t h e  l i f e  e x p e c t a n c y  t a b l e s

18 a d o p t e d  b y  i h e  i n s u r a n c e  c o m m i s s i o n e r .  I-or p u r p o s e s  o f  d e t e r m i n i n g

19 t h e  m a x i m u m  a mo u n t  a l l o w a b l e  f o r  n o n e c o n o m i c  d a m a g e s ,  a c l a i m a n t ' s

20 l i f e  e x p e c t a n c y  s h a l l  n o t  h e  l e s s  t h a n  f i l t c o n  y e a r s .  T h e  l i m i t a t i o n

21 c o n t a i n e d  i n  t h i s  s u b s e c t i o n  a p p l i e s  t o  a l l  c l a i m s  f o r  n o n e c o n o m i c

22 d a m a g e s  m a de  b y  a c l a i m a n t  w h o  i n c u r r e d  b o d i l y  i n j u r y .  C l a i m s  f o r

23 l o s s  o f  c o n s o r t i u m ,  l o s s  o f  s o c i e t y  a n d  c o m p a n i o n s h i p ,  d e s t r u c t i o n  o f

24 t h e  p a r e n t - c h i l d  r e l a t i o n s h i p ,  a n d  a l l  o t h e r  d e r i v a t i v e  c l a i m s

25 a s s e r t e d  b y  p e r s o n s  w h o  d i d  n o t  s u s t a i n  b o d i l y  i n j u r y  a r e  t o  be  

2G i n c l u d e d  w i t h i n  t h e  l i m i t a t i o n  o n  c l a i m s  f o r  noneconcr>i i <- d a m a g e s

27 a r i s i n g  f r o m  t h e  s am e  b o d i l y  i n j u r y .

28 (3)  I f  a c a s e  i s  t r i e d  t o  a j u r y ,  t h e  j u r y  s h a l l  n o t  b e  i n f o r m e d

29 o f  t h e  l i m i t a t i o n  c o n t a i n e d  i n  s u b s e c t i o n  (2) o r  t h i s  s e c t i o n .

30 PART I V

31 APPORT I ONMENT  OK DAMAGES

32 NEW S E C T I O N .  S e c .  401.  A n e w  s e c t i o n  i s  a d d e d  t o  c h a p t e r  4 .22

33 RCW t o  r e a d  a s  f o l l o w s :

34 ( I )  I n  a l l  a c t i o n s  i n v o l v i n g  f a u l t  o f  m u r e  t h a n  o n e  e n t i t y ,  t h e

35 t r i e r  o f  f a c t  s h a l l  d e t e r m i n e  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  w h i c h

Sec. 401



1 i s  a t t r i b u t a b l e  t o  e v e r y  e n t i t v  w h i c h  c a u s e d  t h e  c l a i m a n t ' s  d a m a g e s .

2 i n c l u d i n g  t h e  c l a i m a n t  o r  p e r s o n  s u f f e r i n g  p e r s o n a l  i n j u r y  o r

3 i n c u r r i n g  p r o p e r t y  d a m a g e ,  d e f e n d a n t s .  t h i r d - n a r t y  d e f e n d a n t s .

4 e n t i t i e s  r e l e a s e d  b y  t h e  c l a i m a n t ,  e n t i t i e s  i mmun e  f r o m  l i a b i l i t y  t o

5 t h e  c l a i m a n t  a n d  e n t i t i e s  w i t h  a n y  o t h e r  i n d i v i d u a l  d e f e n s e  a g a i n s t  

ti t h e  c l a i m a n t .  J u d g m e n t  s h a l l  b e  e n t e r e d  a g a i n s t  e a c h  d e f e n d a n t  

7 e x c e p t  t h o s e  w h o  h a v e  b e e n  r e l e a s e d  b y  t h e  c l a i m a n t  o r  a r e  i -m u n e  

H f r o m  l i a b i l i t y  t o  t h e  c l a i m a n t  o r  h a v e  p r e v a i l e d  o n  a n y  o t h e r  

9 i n d i v i d u a l  d e f e n s e  a g a i n s t  t h e  c l a i m a n t  i n  a n  a mo u n t  w h i c h  r e p r e s e n t s

1 0  t h a t  p a r t y ' s  p r o p o r t i o n a t e  s h a r e  o f  t h e  c l a i m a n t ' s  t o t a l  d a m a g e s .

11 T h e  l i a b i l i t y  o f  e a c h  d e f e n d a n t  s h a l l  b e  s e v e r a l  o n l y  a n d  s h a l l  n o t

1 2  b e  j o i n t  e x c e p t :

Sec. 4UI

13 ( a )  A p a r t y  s h a l l  b e  r e s p o n s i b l e  f o r  t h e  f a u l t  o f  a n o t h e r  p e r s o n

14 o r  f o r  p a y m e n t  o f  t h e  p r o p o r t i o n a t e  s h a r e  o f  a n o t h e r  p a r t y  w h e r e  b o t h

15 w e r e  a c t i n g  i n  c o n c e r t  o r  w h e n  a p e r s o n  w a s  a c t i n g  a s  a n  a g e n t  o r

16 s e r v a n t  o f  t h e  p a r t y .

17 ( b )  I T  t h e  t r i e r  o f  f a c t  d e t e r m i n e s  t h a t  t h e  c t .  . i an t  o r  p a r t y

18 s u f f e r i n g  b o d i l y  i n j u r y  o r  i n c u r r i n g  p r o p e r t y  d a m a g e s  wa s  n o t  a t

19 f a u l t ,  t h e  d e f e n d a n t s  a g a i n s t  whom j u d g m e n t  i s  e n t e r e d  s h a l l  b e

20 j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  t h e  s um o f  t h e i r  p r o p o r t i o n a t e

21  s h a r e s  o f  t h e  c l a i m a n t s  t o t a l  d a m a g e s .

22 ( 2 ) I f  a d e f e n d a n t  i s  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  u n d e r  o n e  o f

23 t h e  e x c e p t i o n s  l i s t e d  i n  s u b s e c t i o n s  < I )<u ) o r  ( 11 (a )  o f  t h i s

24 s e c t i o n ,  s u c h  d e f e n d a n t ’ s  r i g h t s  t o  c o n t r i b u t i o n  a g a i n s t  a n o t h e r

25 j o i n t l y  a n d  s e v e r a l l y  l i a b l e  d e f e n d a n t ,  a n d  t h e  e f f e c t  o f  s e t t l e m e n '

26 b y  c i t h e r  s u c h  d e f e n d a n t ,  s h a l l  u e  d e t e r m i n e d  u n d e r  RCW 4 . 22 . 040 ,

27 4 . 2 2 . 0 5 0 ,  a n d  4 . 22 . 060 .

28 ( 3 ) ( a )  N o t h i n g  i n  t h i s  s e c t i o n  a f f e c t s  a n y  c a u s e  o f  a c t i o n

29 r e l a t i n g  t o  h a z a r d o u s  w a s t e s  o r  s u b s t a n c e s  o r  s o l i d  w a s t e  d i s p o s a l

30 s i t e s .

31  ( b )  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  a f f e c t  a c a u s e  o f  a c t i o n

32 a r i s i n g  f r o m  t h e  t o r t i o u s  i n t e r f e r e n c e  w i t h  c o n t r a c t s  o r  b u s i n e s s

33 r e l a t i o n s .

34 ( c )  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  a f f e c t  a n y  c a u s e  o f  a c t i o n

32, a r i s i n g  f r o m  t h e  m a n u f a c t u r e  o r  m a r k e t i n g  oT a f u n g i b l e  p r o d u c t  I n  a

36 g e n e r i c  f o r m  w h i c h  c o n t a i n s  n o  c l e a r l y  i d e n t i f i a b l e  s h a p e ,  c o l o r ,  o r

F.SSB 4630 -6-

Sec. 40.1

1 m a r k i n g .

2 S e c .  402. S e c t i o n  I I .  c h a p t e r  27,  l a w s  o f  1981 a n d  RCW 4 . 22  DUO

3 a r e  e a c h  am e n d e d  t o  r e a d  a s  f o l l o w s :

4 E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  s e c t i o n  401 o f  t h i s  1986 a c t ,  i t

5 n o r e  t h a n  o n e  p e r s o n  i s  l i a b l e  t o  a c l a i m a n t  o n  a n  i n d i v i s i b l e  c l a i m

6 f o r  t h e  s ame  i n j u r y ,  d e a t h  o r  h a r m ,  t h e  l i a b i l i t y  o f  s u c h  p e r s o n s

7 s h a l l  b o  j o i n t  a n d  s e v e r a l .

H S e c .  403.  S e c t i o n  4 ,  c h a p t e r  85,  L aw s  o f  1977 e x .  s e s s .  a s  l a s t

9 a m e n d e d  b y  s e c t i o n  5,  c h a p t e r  218.  l a w s  o f  1984 a n d  RCW 51 . 24 . 060  a r e

10  e a c h  am e n d e d  t o  r e a d  a s  f o l l o w s :

11 ( I )  I t  t h e  i n j u r e d  w o r k e r  o r  b e n e f i c i a r y  e l e c t s  t o  s e e k  d a ma g e s

12  f r o m  t h e  t h i r d  p e r s o n ,  a n y  r e c o v e r y  m a d e  s h a l l  bp  d i s t r i b u t e d  a s

13 f o i l o w s :

14 ( a )  T h e  c o s t s  a n d  r e a s o n a b l e  a t t o r n e y s '  f e e s  s h a l l  b e  p a i d

15 p r o p o r t i o n a t e l y  b y  t h e  i n j u r e d  w o r k e r  o r  b e n e f i c i a r y  a n d  t h e  

I t i  d e p a r t m e n t  a n d / o r  s e l f - i n s u r e r ;

17 ( b )  T h e  i n j u r e d  w o r k e r  o r  b e n e f i c i a r y  s h a l l  h e  p a i d  t w e n t y - f i v i

I h  p e r c e n t  o f  t h e  b a l a n c e  o f  t h e  a w a r d :  PRO V I D ED ,  T h a t  i n  t h e  e v e n t  ot

19 a c o m p r o m i s e  a n d  s e t t l e m e n t  l i y  t h e  p a r t i e s ,  t h e  i n j u r e d  w o r k e r  o- 

2(1 b e n e f i c i a r y  may  a g r e e  t o  a sum l e s s  t h a n  t w e n t y - f i v e  p e r c e n t ;

21 ( c l  T h e  d e p a r t m e n t  a n d / o r  s e l f - i n s u r e r  s h a l l  h e  p a i d  t h e  h a l a n r .

22 o f  t h e  r e c o v e r y  m a d e ,  h u t  o n l y  t o  t h e  e x t e n t  n e c e s s a r y  t o  r e i m t i u r s i

23 t h e  d e p a r t m e n t  a n d / o r  s e t r - i n s u r e r  f o r  c o m p e n s a t i o n  a n d  b e n e f i t -  

2 1  p a i d ;

25 ( i )  T h e  d e p a r t m e n t  a n d / o r  s e l f - i n s u r e r  s h a l l  b e a r  i t

26 p r o p o r t i o n a t e  s h a r e  o f  t h e  c o s t s  a n d  r e a s o n a b l e  a t t o r n e y s '  f e e

27 i n c u r r e d  by  t h e  w o r k e r  o r  b e n e f i c i a r y  t o  t h e  e x t e n t  o f  t h e  b e n e l 1 1

28 p a i d  o r  p a v a b l e  u n d e r  t h i s  t i t l e :  P ROV I D ED ,  T h a t  t h e  d e p a r t m e n t  o

29 s e l f - i n s u r e r  ma y  r e q u i  e  c o u r t  a p p r o v a l  o f  c o s t s  a n d  a t t o r n e y s '  l e i

30 o r  may  p e t i t i o n  a c o u r t  f o r  d e t e r m i n a t i o n  o f  t h e  r e a s o n a b l e n e s s  n

31 c o s t s  a n d  a t t o r n e y s '  f e e s .

32 ( i i )  T h e  s um r e p r e s e n t i n g  t h e  d e p a r t m e n t ' s  a n d / o r  s e l f ■i n s u r e r '

33 p r o p o r t i o n a t e  s h a r e  s h a l l  n o t  h e  s u b j e c t  t o  s u b s e c t i o n  ( I )  ( d t  a m  

a I ( e |  o f  t h i s  s e c t  i o n .

35 ( d )  Any  r e m a i n i n g  b a l a n c e  s h a l l  b e  p a i d  t o  i h e  i n j u r e d  w o r k e r  n

7- ESSII 16.1



S e c .  403 

. I b e n e f i c i a r y ;

2 ( e )  T h e r e a f t e r  n o  p a y m e n t  s h a l l  b e  m a d e  t o  o r  o n  b e h a l f  o f  a

3 w o r k e r  o r  b e n e f i c i a r y  b y  t h e  d e p a r t m e n t  a n d / o r  s e l f - i n s u r e r  f o r  s u c h

4 i n j u r y  u n t i l  t h e  a m o u n t  o f  a n y  f u r t h e r  c o m p e n s a t i o n  a n d  b e n e f i t s

5 s h a l l  e q u a l  a n y  s u c h  r e m a i n i n g  b a l a n c e .  T h e r e a f t e r ,  s u c h  b e n e f i t s  

fi s h a l l  b e  p a i d  by  t h e  d e p a r t m e n t  a n d / o r  s e t  T- i  n s u . - c r  t o  o r  o n  b e h a l f

7 o f  t h e  w o r k e r  o r  b e n e f i c i a r y  a s  t h o u g h  n o  r e c o v e r y  h a d  b e e n  m a d e  f r om

8 a t h i r d  p e r s o n ^

9 ( f )  I f  t h e  e m p l o y e r  o r  e c o - e m p l o y e e  a r e  d e t e r m i n e d  u n d e r  s e c t i o n

•0 401 o f  t h i s  1986 a c t  t o  b e  a t  f a u l t ,  ( c )  a n d ( e )  o f  t h i s  s u b s e c t i o n

I I d o  n o t  a p p l y  a n d  b e n e f i t s  s h a l l  b e  p a i d  h y  t h e  d e p a r t m e n t  a n d / o r

' 2  s e l f - i n s u r e r  l o  o r  o n  b e h a l f  o f  t h e  w o r k e r  o r  b e n e f i c i a r y  a s  t h o u g h  

13 n o  r e c o v e r y  h a d  b e e n  m a d e  f r o m  a t h i r d  p e r s o n .

■4 (2)  T h e  r e c o v e r y  m a d e  a h a  11 b e  s u b j e c t  t o  a l i e n  b y  t h e

15 d e p a r t m e n t  a n d / o r  s e l f - i n s u r e r  f o r  i t s  s h a r e  u n d e r  t h i s  s e c t i o n .

16 (3) T h e  d e p a r t m e n t  o r  s e l f - i n s u r e r  h a s  s o l e  d i s c r e t i o n  t o

17 c o m p r o m i s e  t h e  a m o u n t  o f  i t s  l i e n .  I n  d e c i d i n g  w h e t h e r  o r  t o  wh a t

1 8  e x t e n t  t o  c o m p r o m i s e  i t s  l i e n ,  t h e  d e p a r t m e n t  o r  s e l f - i n s u r e r  s h a l l

19 c o n s i d e r  a t  l e a s t  t h e  f o l l o w i n g '

20 ( a )  T h e  l i k e l i h o o d  o f  c o l l e c t i o n  o f  t h e  a w a r d  o r  s e t t l e m e n t  as

21  n a y  b e  a f f e c t e d  b y  i n s u r a n c e  c o v e r a g e ,  s o l v e n c y ,  o r  o t h e r  f a c t o r s

22 r e l a t i n g  l o  t h e  t h i r d  p e r s o n :

23 ( b )  F a c t u a l  a n d  l e g a l  i s s u e s  o f  l i a b i l i t y  a s  b e t w e e n  t h e  M l j u r e i t

24 w o r k e r  o r  b e n e T i c i a r y  a n d  I h e  t h i r d  p e r s o n .  S u c h  i s s u e s  i n c l u d e  h u t

25 a r e  n n t  l i m i t e d  t o  p o s s i b l e  c o n t r i b u t o r y  n e g l i g e n c e  a n i l  n o v e l

26 t h e o r i e s  o f  l i a b i l i t y ;  a n d

27 ( c )  P r o b l e m s  o f  p r o o f  f a c e d  i n  o b t a i n i n g  t h e  a w a r d  o r  s e t t l e m e n t .

28 (4)  I n  t h e  c a s e  o f  a n  e m p l o y e r  n o t  q u a l i f y i n g  a s  a s e l f - i n s u r e r ,

29 t h e  d e p a r t m e n t  s h a l l  ma k e  a r e t r o a c t i v e  a d j u s t m e n t  t o  s u c h  e m p l o y e r ' s

30 e x p e r i e n c e  r a t i n g  i n  w h i c h  t h e  t h i r d  p a r t y  c l a i m  h a s  b e e n  i n c l u d e d  t o  

3!  r e f l e c t  l h a t  p o r t i o n  o f  t h e  a w a r d  o r  s e t t l e m e n t  w h i c h  i s  r e i m b u r s e d

32 f o r  c o m p e n s a t i o n  a n d  u e n e f l t i ;  p a i d  a n d ,  i f  t h e  c l a i m  i s  o p e n  a t  t h e

33 t i m e  o f  r e c o v e r y ,  a p p l i e d  a g a i n s t  f u r t h e r  c o m p e n s a t i o n  a n d  b e n e f i t s

34 t o  w h i c h  t h e  i n j u r e d  w o r k e r  o r  b e n c r i c i a r y  may  h e  e n t i t l e d .

35 (5)  I n  a n  a c t i o n  u n d e r  t h i s  s e c t i o n ,  t h e  s e l f - i n s u r e r  may  a c t  o n

3 b e h a l f  a n d  f o r  t h e  b e n e f i t  o f  t h e  d e p a r t m e n t  t o  t h e  e x t e n t  o f  a n y

ESSB 4630 -8

Sec 4(1.1

1 c o m p e n s a t i o n  a n d  b e n e f i t s  p a i d  o r  p a y a b l e  f r o m  s t a t r  f u n d s .

2 ( 6 ) I t  s h a l l  h e  t h e  d u t y  o f  t h e  p e r s o n  t o  whom a n y  r e c o v e r y  i s  

J p a i d  b e f o r e  d i s t r i b u t i o n  u n d e r  t h i s  s e c t i o n  t o  a d v i s e  t h e  d e p a r t m e n

4 o r  s e l f - i n s u r e r  o f  t h e  f a c t  a n d  amo u n t  o f  s u c h  r e c o v e r y ,  t h e  c o s t s

5 a n d  r e a s o n a b l e  a t t o r n e y s '  f e e s  a s s o c i a t e d  w i t h  t h e  r e c o v e r y ,  a n d  t o

6 d i s t r i b u t e  t h e  r e c o v e r y  i n  c o m p l i a n c e  w i t h  t h i s  c t i o n .

7 (7) T h e  d i s t r i b u t i o n  o f  a n y  r e c o v e r y  m a d e  b y  a w a r d  o r  s e t t l e m e n t  

H o f  t h e  t h i r d  p a r t y  a c t i o n  s h a l l  h e  c o n f i r m e d  b y  d e p a r t m e n t  o r d e r ,  

9 s e r v e d  b y  r e g i s t e r e d  o r  c e r t i f i e d  m a i l ,  a n d  s h a l l  b e  s u b j e c t  t o

It) c h a p t e r  51 . 52 RCW.  I n  t h e  e v e n t  t h e  o r d e r  o f  d i s t r i b u t i o n  b e c o m e s

11 f i n a l  u n d e r  c h a p t e r  51 . 52 RCW,  t h e  d i r e t . w .  o r  t h e  d i r e c t o r ' s

1 2  d e s i g n e e  may  f i l e  w i t h  t h e  c l e r k  o f  a n y  c o u n t y  w i t h i n  t h e  s t a t e  a

13 w a r r a n t  i n  t h e  am o u n t  o f  t h e  s um r e p r e s e n t i n g  t h e  u n p a i d  l i e n  p l u s

14 i n t e r e s t  a c c r u i n g  f r a m  t h e  d a t e  t h e  o r d e r  b e c a m e  f i n a l .  T h e  c l e r k  o l

15 i h e  c o u n t y  i n  w h i c h  t h e  w a r r a n t  i s  f i l e d  s h a l l  i m m e d i a t e l y  d e s i g n a t e

16 a s u p e r i o r  c o u r t  c a u s e  n u m b e r  f o r  s u c h  w a r r a n t  a n d  t h e  c l e r k  s h a l l

17 c a u s e  t o  b e  e n t e r e d  i n  t h e  j u d g m e n t  d o c k e t  u n d e r  t h e  s u p e r i o r  c o u r t

18 c a u s e  n u m b e r  a s s i g n e d  t o  t h e  w a r r a n t ,  t h e  n am e  o f  s u c h  w o r k e r  o i

19 b e n e f i c i a r y  m e n t i o n e d  i n  t h e  w a r r a n t ,  t h e  a m o u n t  o f  t h e  u n p a i d  l i e n

20 p l u s  i n t e r e s t  a c c r u e d  a n d  t h e  d a t e  w h e n  t h e  w a r r a n t  w . i s  f i l e d .  T h e

21 a m n i o n  o f  s u c h  w a r r a n t  a s  d o c k e t e d  s h a l l  b e c om e  a I t e n  u p o n  t h e  t i t l e

22 t o  a n d  i n t e r e s t  i n  a l l  r e a l  a n d  p e r s o n a l  p r o p e r t y  o f  t h e  I n j u r e d

23 w o r k e r  o r  b e n e f i c i a r y  a e a i n s t  whom t h e  w a r r a n t  i s  i s s u e d ,  t h e  s a m e  a s

24 a j u d g m e n t  i n  a c i v i l  c a s e  d o c k e t e d  i n  I h e  o f f i c e  o f  s u c h  c l e r k .  T h e

25 s h e r i f f  s h a l l  t h e n  p r o c e e d  i n  t h e  s ame  m a n n e r  a n d  w i t h  l i k e  e f f e c t  a s

26 p r e s c r i b e d  by  l a w  w i t h  r e s p e c t  t o  e x e c u t i o n  o r  o t h e r  p r o c e s s  i s s u e d

27 a g a i n s t  r i g h t s  o r  p r o p e r t y  u p o n  j u d g m e n t  i n  t h e  s u p e r i o r  c o u r t .  S u c h

28 w a r r a n t  s o  d o c k e t e d  s h a l l  h e  s u f f i c i e n t  t o  s u p p o r t  t h e  i s s u a n c e  o f

29 w r i t s  o f  g a r n i s h m e n t  i n  f a v o r  o f  ’ h e  d c p a r tm e i , ' .  i n  t h e  m a n n e r  

90 p r o v i d e d  h y  ! aw i n  ( h e  c a s e  o f  j u d g m e n t ,  w h o l l y  o r  p a r t i a l l y

31 u n s a t i s f i e d ,  T h e  c l e r k  o f  t h e  c o u r t  s h a l l  b e  e n t i t l e d  t o  a f i l i n g

32 T e e  o f  f i v e  d o l l a r s ,  w h i c h  s h a l l  b e  a d d e d  t o  t h e  a m o u n t  o f  t h e

33 w a r r a n t .  A c o p y  o r  s u c h  w a r r a n t  s h a l l  b e  m a i l e d  t o  t h e  i n j u r e d  

31 w o r k e r  o r  b e n e f i c i a r y  w i t h i n  t h r e e  d a y s  o f  f i l i n g  w i t h  t h e  c l e r k .

35 ( 8 ) T h e  d i r e c t o r ,  o r  t h e  d i r e c t o r ' s  d e s i g n e e ,  may  i s s u e  t o  a n y

36 p e r s o n .  f i r m ,  c o r p o r a t i o n ,  m u n i c i p a l  c o r p o r a t i o n ,  p o l i t i c a l
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1 s u b d i v i s i o n  o f  t h e  s t a t e ,  p u h l i c  c o r p o r a t i o n ,  o r  a g e n c y  o f  t h e  s t a t e .

2 a n o t i c e  a n d  o r d e r  t o  w i t h h o l d  a n d  d e l i v e r  p r o p e r t y  o f  a n y  k i n d  i f  h e

3 o r  s h e  h a s  r e a s o n  t o  b e l i e v e  t h a t  t h e r e  i s  i n  t h e  p o s s e s s i o n  o f  s u c h

4 p e r s o n .  f i r m ,  c o r p o r a t i o n ,  m u n i c i p a l  c o r p o r a t i o n .  p o l i t i c a l

5 s u b d i v i s i o n  o f  t h e  s l a t e ,  p u b l i c  c o r p o r a t i o n ,  o r  a g e n c y  o f  t h e  s t a t e .

6 p r o p e r t y  w h i c h  i s  d u e .  o w i n g ,  o r  b e l o n g i n g  t o  a n y  w o r k e r  o r

7 b e n e f i c i a r y  u p o n  whom a w a r r a n t  h a s  b e e n  s e r v e d  b y  t h e  d e p a r t m e n t  f o r

8 p a y m e n t s  d u e  l o  t h e  s t a t e  f u n d .  T h e  n o t i c e  a n d  o r d e r  t o  w i t h h o l d  a n d

9 d e l i v e r  s h a l l  b e  s e r v e d  b y  t h e  s h e r i f f  o f  t h e  c o u n t y  o r  b y  t h e

1 0  s h e r i f f s  d e p u t y ,  o r  b y  a n y  a u t h o r i z e d  r e p r e s e n t a t i v e s  o f  t h e

11 d i r e c t o r .  A n y  p e r s o n ,  f i r m ,  c o r p o r a t i o n ,  m u n i c i p a l  c o r p o r a t i o n ,

1 2  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s l a t e ,  p u b l i c  c o r p o r a t i o n ,  o r  a g e n c y  o f

13 t h e  s t a t e  u p o n  whom s e r v i c e  h a s  b e e n  m a de  s h a l l  a n s w e r  t h e  n o t i c e

14 w i t h i n  t w e n t y  d a y s  e x c l u s i v e  o f  t h e  d a y  o f  s e r v i c e ,  u n d e r  o a t h  a n d  i n

15 w r i t i n g ,  a n d  s h a l l  ma k e  t r u e  a n s w e r s  t o  t h e  m a t t e r s  i n q u i r e d  o f  i n

16 t h e  n o t i c e  a n d  o r d e r  t o  w i t h h o l d  a n d  d e l i v e r .  I n  t h e  e v e n t  t h e r e  i s

17 i n  t h e  p o s s e s s i o n  o f  t h e  p a r t y  n ame d  a n d  s e r v e d  w i t h  s u c h  n o t i c e  a n d

18 o r d e r ,  a n y  p r o p e r t y  w h i c h  may  b e  s u b j e c t  t o  t h e  c l a i m  o r  t h e

19 d e p a r t m e n t ,  s u c h  p r o p e r t y  s h a l l  b e  d e l i v e r e d  f u r t h w i t h  t o  t h e

20 d i r e c t o r  o r  t h e  d i r e c t o r ' s  a u t h o r i z e d  r e p r e s e n t a t i v e  u p o n  d e m a n d .  I f

21  t h e  p a r t y  s e r v e d  a n d  n ame d  i n  t h e  n o t i c e  a n d  o r d e r  l a i l s  t o  a n s w e r

22 t h e  n o t i c e  a n d  o r d e r  w i t h i n  t h e  t i m e  p r e s c r i b e d  i ' i  t h i s  s e c t i o n ,  t h e

23 c o u r t  m a y ,  a f t e r  t h e  t i m e  t o  a n s w e r  s u c h  o r d e r  h a s  e x p i r e d ,  r e n d e r

24 j u d g m e n t  b y  d e f a u l t  a g a i n s t  t h e  p a r t y  n am e d  i n  t h e  n o t i c e  f o r  t h e

25 f u l l  a m o u n t  c l a i m e d  by  t h e  d i r e c t o r  i n  i h e  n o t i c e  t o g e t h e r  w i t h

26 c o s t s .  I n  t h e  e v e n t  t h a l  a n o t i c e  »o  w i t h h o l d  a n d  d n l ' v o r  i s  s e r v e d

27 u p o n  a n  e m p l o y e r  a n d  t h e  p r o p e r l y  f o u n d  t o  b e  s u b j e c t  t h e r e t o  i s

28 w a g e s ,  t h e  e m p l o y e r  may  a s s e r t  i n  t h e  a n s w e r  t o  a l l  e x e m p t i o n s

29 p r o v i d e d  T o r  b y  c h a p t e r  7 . 33  KCW t o  w h i c h  t h e  w a g e  e a r n e r  may  l i e

30 e n t i t l e d .

31 PAHT V

32 L I M I T A T I O N  O F  A CT I ONS

33 NKW S F C T I O N .  S e c .  501. A n ew s e c t i o n  i s  a d d e d  t o  c h a p t e r  4 .21

34 RCW t o  r e a d  a s  f o l l o w s :

35 I t  i s  a c o m p l e t e  d o f e n s p  t o  a n y  a c t i o n  f o r  d a m a g e s  f o r  p e r s o n a l

Sec. 403

F.SSI) 4630 . |0-

Sec. 502

1 i n j u r y  o r  w r o n g f u l  d e a t h  l h a l  t h e  p e r s o n  i n j u r e d  o r  k i l l e d  wa s

2 e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a f e l o n y ,  i f  t h e  f e l o n y  w a s  c a u s a l l y

3 r e l a t e d  t o  t h e  i n j u r y  o r  d e a t h  i n  t i m e ,  p l a c e ,  o r  a c t i v i t y .  H o w e v e r .
i

4 n o t h i n g  i n  t h i s  s e c t i o n  s h a l l  a f f e c t  a r i g h t  o f  a c t i o n  u n d e r  42

i 5 U . S . C .  S e c .  1983.

(i S e c .  502,  S e r . i o n  1.  c h a p t e r  80.  L aw s  o f  1971 a s  a m e n d e d  b y

7 s e c t i o n  1. c h a p t e r  56.  L aw s  o f  l 975 - ’ 76 2nd e x .  s e s s .  a n d  RCW

8 4 . 1 6 . 350  a r e  e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :

9 A n y  c i v i l  a c t i o n  f o r  d a m a g e s  f o r  i n j u r y  o c c u r r i n g  a s  a r e s u l t  o f

10 h e a l t h  c a r e  w h i c h  i s  p r o v i d e d  a f t e r  J u n e  25,  1976 a g a i n s t :

11 ( I )  A p e r s o n  l i c e n s e d  b y  t h i s  s t a i n  t o  p r o v i d e  h e a l t h  c a r e  o r

1 2  r e l a t e d  s e r v i c e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  a p h y s i c i a n ,

13 o s t e o p a t h i c  p h y s i  . i a n ,  d e n t i s t ,  n u r s e ,  o p t o m e t r i s t ,  p o d i a t r i s t .

14 c h i r o p r a c t o r ,  p h y s i c a l  t h e r a p i s t ,  p s y c h o l o g i s t ,  p h a r m a c i s t ,  o p t i c i a n .

15 p h y s i c i a n ' s  a s s i s t a n t ,  o s t e o p a t h i c  p h y s i c i a n ' s  a s s i s t a n t ,  n u r s e

I t i  p r a c t i t i o n e r ,  o r  p h y s i c i a n ' s  t r a i n e d  m o b i l e  i n t e n s i v e  c a r e  p a r a m e d i c ,

17 i n c l u d i n g ,  i n  i h e  e v e n t  s u c h  p e r s o n  i s  d e c e a s e d ,  h i s  e s t a t e  o r

18 p e r s o n a l  r e p r e s e n t a t i v e ;

19 (2) An e m p l o y e e  o r  a g e n t  o f  a p e r s o n  d e s c r i b e d  i n  s u b s e c t i o n  ( I )

2 l l  o f  t h i s  s e c t i o n ,  a c t i n g  i n  t h e  c o u r s e  a n d  s c o p e  o f  h i s  e m p l o y m e n t ,

21  i n c l u d i n g ,  i n  t h e  e v e n t  s u c h  e m p l o y e e  o r  a g e n t  i s  d e c e a s e d ,  h i s

22 e s t a t e  o r  p e r s o n a l  r e p r e s e n t a t i v e ;  o r

2.1 (3)  An e n t i t y ,  w h e t h e r  o r  n o t  i n c o r p o r a t e d ,  f a c i l i t y ,  o r

2 1  i n s t i t u t i o n  e m p l o y i n g  o n e  n r  m o r e  p e r s o n s  d e s c r i b e d  i n  s u b s e c t i o n  ( I )

25 o f  t h i s  s e c t i o n ,  i n c l u d i n g ,  h u i  n o t  l i m i t e d  t o .  a  h o s p i t a l ,  c l i n i c ,

26 h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n ,  o r  n u r s i n g  h o m e ;  o r  a n  o f f i c e r ,

27 d i r e c t o r ,  e m p l o y e e ,  o r  a g e n t  t h e r e o f  a c t i n g  i n  t h e  c o u r s e  a n d  s c o p e

28 o f  h i s  e m p l o y m e n t  , i ' t i d i n g ,  i n  t h e  e v e n t  s u c h  o f f i c e r ,  d i r e c l o r ,

29 e m p l o y e e ,  o r  a g  • j e c e a s e d .  h i s  e s t a t e  o r  p e r s o n a l

30 r e p r e s e n t  a t  I v e ;

31 b a s e d  u p o n  a l l e g e d  p r o f e s s i o n a l  n e g l i g e n c e  s h a l l  b e  c o m m e n c e d  w i t h i n

32 t h r e e  y e a r s  o f  t h e  a c t  o r  o m i s s i o n  a l l e g e d  ' o  h a v e  c a u s e d  t h e  i n j u r y

33 o r  c o n d i t i o n  o r  o n e  y e a r  o f  i h e  t i m e  t h e  p a t i e n t  o r  h i s

34 r e p r e s e n t  a I i v e  d i s c o v e r e d  o r  r e a s o n a b l y  s h o t . I d  h a v e  d i s c o v e r e d  t h a t

35 " i u r y  o r  c o n d i t i o n  w a s  c a u s e d  h y  s a i d  a c i  o r  o m i s s i o n ,  w h i c h e v e r

36 p e r i b u  f x p i r e s  l a t e r ,  e x c e p t  t h a t  i n  n o  e v e n t  s h a l l  a n  a c t i o n  b e
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1 c o i m i e n c c d  m o r e  t h a n  e i g h t  y e a r s  a f t e r  s a i d  a c t  o r  o m i s s i o n ^

2 P R O V I D E D .  T h a t  t h e  t i m e  f o r  c o m m e n c e m e n t  o f  a n  a c t i o n  i s  t o l l e d  u p o n

See. 502

.1 p r o o T  o f f r a u d ,  i n t e n t i o n a l  c o n c e a l m e r t .  o r  t h e  p r e s e n c e  o f  a f o r e i g n

4 b o d y  n o t i n t e n d e d  t o  h a v e  a t h e r a p e u t i c  d i a g n o s t i c  p u r p o s e  o r  e f f e c t .

5 F o r p u r p o s e s  o f  t h i s  s e c t i o n ,  n o t w i t h s t a n d i n g  RCH -1.16.190,  t h e

6 k n o w l e d g e 1 o f  a c u s t o d i a l  p a r e n t  o r  g u a r d i a n  s h a l l  b e  i m p u t e d  t o  a

7 p e r s o n  u n d e r  t h e  a g e  o r  e i g h t e e n  y e a r s . A n y  a c t i o n  n o t  c o m m e n c e d  i n

8 a c c o r d a n c e  w i t h  t h i s  s e c t i o n  s h a l l  b e  b a r r e d f ( t •-P K t t V l D K D i -- T h a t • - 1 h e

9 limitatians.-iR-this-sectiRR-shall-net-apply-te-persHRS-HRder-a-legal 

0 disabiiity-asdefined-in-RCH-4.16,190)).

1 PART V I

2 I Nl  i f  MN11-1 CAT  I ON AGREEMENTS

3 S e c .  l i O I .  S e c t i o n  2.  c h a p t e r  H i .  I . aws  o f  1987 e x .  s e s s .  a n d  RCH

•1 4 . 2 4 . 115  a r e  e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :

5 A c o v e n a n t ,  p r o m i s e ,  a g r e e m e n t  o r  u n d e r s t a n d i n g  i n .  o r  i n

ti c o n n e c t i o n  w i t h  o r  c o l l a t e r a l  t o .  a c o n t r a c t  o r  a g r e e m e n t  r e l a t i v e  t o  

7 t h e  c o n s t r u c t i o n ,  a l t e r a t i o n ,  r e p a i r ,  a d d i t i o n  t o .  s u b t r a c t i o n  f r o m .  

H i m p r o v e m e n t  t o ,  o r  m a i n t e n a n c e  o f .  a n y  b u i l d i n g ,  h i g h w . , , o a d .  

9 a i l  r o a d ,  e x c a v a t i o n ,  o r  o t h e r  s t r u c t u r e ,  p r o j e c t ,  d e v e l o p m e n t ,  n r  

'O i m p r o v e m e n t  a t t a c h e d  t o  r e a l  e s t a t e ,  i n c l u d i n g  m o v i n g  a n d  d e m o l i t i o n  

: l  i n  c o n n e c t i o n  t h e r e w i t h ,  p u r p o r t i n g  t o  I n d e m n i f y  a g a i n s t  l i a b i l i t y  

:2 f o r  d a m a g e s  a r i s i n g  o u t  o f  b o d i l y  i n j u r y  t o  p e r s o n s  o r  d a ma g e  t o

13 p r o p e r l y ^

14 ( I ) C a u s e d  b y  o r  r e s u l t i n g  I r o m  t h e  s o l e  n e g l i g e n c e  o f  t h e

!5 i n d e m n i t e e ,  h i s  a g e n t s  o r  e m p l o y e e s  i s  a g a i n s t  p u b l i c  p o l i c y  a n d  i s  

!6 v o i d  a n d  u n e n f o r c e a b l e ^

!7 (2) C a u s e d  h y  o r  r e s u l t i n g  f r o m  t h e  c o n c u r r e n t  n e g l i g e n c e  o f  ( a )

:8 t h e  i n d e m n i t e e  o r  t h e  i n d e m n i t e e ' s  a g e n t s  o r  e m p l o y e e s ,  a n d  ( h )  t h e

19 i n d e m n i t o r  o r  t h e  i n d e m n i t o r ' s  a g e n t s  o r  em p l o y e e . ' : ,  i s v a l i d  a n d

10 e n f o r c e a b l e  o n l y  t o  t h e  e x t e n t  o f  t h e  i n d e m n i t o r ' s  n e g l i g e n c e  a n d

I I o n l y  i f  t h e  a g r e e m e n t  s p e c i f i c a l l y  a n d  e x p r e s s l y  p r o v i d e s t h e r e f o r .

12 a n d  ma y  w a i v e  t h e  i n d e m n i t o r ' s  i m m u n i t y  u n d e r  I n d u s t r i a l i n s u r a n c c .

13 T i t l e  51 RCH .  o n l y  i f  t h e  a g r e e m e n t  s p e c i f i c a l l y  a n d e x p r e s s l y

14 p r o v i d e s  t h e r e f o r  a n d  t h e  w a i v e r  w a s  m u t u a l l y  n e g o t i a t e d  by  t h e

15 p a r t i e s .  T h i s  s u b s e c t i o n  a p p l i e s  t o  a g r e e m e n t s  e n t e r e d  I n t o  a f t e r
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1 t h e  e f f e c t i v e  d a l e  o f  t h i s  1 ‘ IHI i  s e c t i o n .

2 I’AKT V I  I

3 BU I LD ER  L I M I T A T I O N

4 S e c .  7(11. S e c t i o n  2.  c h a p t e r  a . L aw s  o f  1955 a n d  RCH  4 . 1 6 . 16 0

5 a r e  e a c h  a m e n d e d  l o  r e a d  a s  f a l l o w s '

6 T h e  l i m i t a t i o n s  p r e s c r i b e d  i n  n i s  c h a p t e r  s h a l l  a p p l y  t o  a c t i o n s

7 b r o u g h t  i n  t h e  name  o r  f o r  t h e  b e n e f i t  o f  a n y  c o u n t y  o r  o t h e r

8 m u n i c i p a l i t y  o r  q u a s i m u n i c i p a l i t y  o f  t h e  s t a t e ,  i n  t h e  s am e  m a n n e r  a s

9 t o  a c t i o n s  b r o u g h t  b y  p r i v a t e  p a r t i e s :  P R O V I D E D , T h a t . e x c e p t  a s  

111 p r o v i d e d  i n  RCH 4 . 16 . 310 .  t h e r e  s h a l l  b e  n o  l i m i t a t i o n  t o  a c t i o n s

11 b r o u g h t  i n  t h e  name  o r  f o r  t h e  b e n e f i '  o f  t h e  s l a t e ,  a n d  n o  c l a i m  o f

12  r i g h t  p r e d i c a t e d  u p o n  t h e  l a p s e  o f  l i m e  s h a l l  e v e r  b e  a s s e r t e d

13 a g a i n s t  t h e  s t a l e :  AND EURTI I ER PROV I D ED ,  T h a t  n o  p r e v i o u s l y  e x i s t i n g

14 s t a t u t e  o f  l i m i t a t i o n s  s h a l l  b e  i n t e r p o s e d  a s  a d e f e n s e  t o  a n y  a c t i o n

15 b r o u g h t  i n  t h e  n ame  o r  f o r  t h e  b e n e f i t  o f  t h e  s t a t e ,  a l t h o u g h  s u c h

16 s t a t u t e  may  h a v e  r u n  a n d  b e c om e  f u l l y  o p e r a t i v e  a s  a d e f e n s e  p r i o r  t o

17 F e b r u a r y  27, 1903, n o r  s h a l l  a n y  c a u s e  o f  a c t i o n  a g a i n s t  t h e  s t a l e  b e

18 p r e d i c a t e d  u p o n  s u c h  a s t a t u t e .

19 S e c .  702. S e c t i o n  2.  c h a p t e r  75.  L aw s  o r  1967 a n d  RCH 4 . 1 6 . 3 10

20 a r e  e a c h  am e n d e d  t o  r e a d  a s  f o l l o w s :

21 A l l  c l a i m s  o r  c a u s e s  o f  a c t i o n  a s  s e t  f o r t h  i n  RCH 4 . 16 . 300  s h a l l

22 a c c r u e ,  a n d  t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n  s h a l l  b e g i n  t o  r u n

23 o n l y  d u r i n g  t h e  p e r i o d  w i t h i n  s i x  y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n  

2 1  o f  c o n s t r u c t i o n ,  o r  d u r i n g  t h e  p e r i o d  w i t h i n  s i x  y e a r s  a f t e r  t h e

25 t e r m i n a t i o n  o f  t h e  s e r v i c e s  e n u m e r a t e d  i n  RCH 4 . 1 6 . 30 0 ,  w h i c h e v e r  i s

26 l a t e r .  T h e  p h r a s e  ’ s u b s t a n t i a l  c o m p l e t i o n  o f  c o n s t r u c t i o n *  s h a l l

27 m e a n  t h e  s t a t e  o f  c o m p l e t i o n  r e a c h e d  w h e n  a n  i m p r o v e m e n t  u p o n  r e a l

28 p r o p e r l y  may  b e  u s e d  o r  o c c u p i e d  f o r  i t s  i n t e n d e d  u s e .  Any  c a u s e  o f

29 a c t i o n  w h i c h  h a s  n o t  a c c r u e d  w i t h i n  s i x  y e a r s  a f t e r  s u c h  s u b s t a n t i a l

30 c o m p l e i i u n  oT  c o n s t r u c t i o n ,  o r  w i t h i n  s i x  y e a r s  a T t e r  s u c h

31 t e r m i n a t i o n  o f  s e r v i c e s ,  w h i c h e v e r  i s  l a t e r ,  s h a l l  b e  b a r r e d :

32 PRO V I D ED ,  T h a t  t h i s  l i m i t a t i o n  s h a l l  n o t  b e  a s s e r t e d  a s  a d e f e n s e  by

33 a n y  o w n e r ,  t e n a n t  o r  o t h e r  p e r s o n  i n  p o s s e s s i o n  a n d  c o n t r o l  o f  t h e

34 i m p r o v e m e n t  a t  t h e  t i m e  s u c h  c a u s e  o f  a c t i o n  a c c r u e s .  T h e

35 l i m i t a t i o n s  p r e s c r i b e d  i n  t h i s  s e c t i o n  a p p l y  t o  a l l  c l a i m s  o r  c a u s e s
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o f  a c t i o n  a s  s e t  f o r t h  i n  RCH •1.16.300 b r o u g h t  i n  t h e  name  o r  f o r  t h e

2 b e n e f i t  o f  i h e  s t a l e  w h i c h  a r e  m a d e  o r  c o m m e n c e d  a f t e r  i h e  e f f e c t i v e

3 d a t e  o f  t h i s  l i l Ht i  s e c t i o n .

4 S e c .  703.  S e c t i o n  I ,  c h a p t e r  75.  L aw s  o f  1967 a n d  RCH 4 . 1 6 . 30 0

5 a r e  e a c h  a m e n d e d  t o  r e a d  a s  To t  l o w s :

6 RCH 4 . 16 . 300  t h r o u g h  4 . 1 6 . 3 20  s h a l l  a p p l y  t o  a l l  c l a i m s  o r  c a u s e s

7 o' a c t i o n  o f  a n y  k i n d  a g a i n s t  a n y  p e r s o n ,  a r i s i n g  f r o m  s u c h  p e r s o n

8 h a v i n g  c o n s t r u c t e d ,  a l t e r e d  o r  r e p a i r e d  a n y  i m p r o v e m e n t  u p o n  r e a l

9 p r o p e r t y ,  o r  h a v i n g  p e r f o r m e d  o r  r u r n i s h e d  a n y  d e s i g n ,  p l a n n i n g .

1 0  s u r v e y i n g ,  a r c h i t e c t u r a l  o r  c o n s t r u c t i o n  o r  e n g i n e e r i n g  s e r v i c e s ,  o r

11 s u p e r v i s i o n  o r  o b s e r v a t i o n  o f  c o n s t r u c t i o n ,  o r  a d m i n i s t r a t i o n  o f

1 2  c o n s t r u c t i o n  c o n i r a c t s  f o r  a n y  c o n s t r u c t i o n ,  a l t e r a t i o n  o r  r e p a i r  o f

13 a n y  i m p r o v e m e n t  u p o n  r e a l  p r o p e r t y .  T h i s  s e c t i o n  i s  i n t e n d e d  l o

14 b e n e f i t  o n l y  t h o s e  p e r s o n s  r e f e r e n c e d  h e r e i n  a n d  s h a l l  n o t  a p p l y  t o

15 c l a i m s  o r  c a u s e s  o f  a c t i o n  a g a i n s t  m a n u f a c t u r e r s .

16 PART V I  I I

17 P E R I O D I C  PAYMENTS

18 NEH S E C T I O N .  S e c .  K i l l .  A n ew s e c i  i o n  i s  a d d e d  t o  c h a p t e r  4 .56

19 RCH t o  r e a d  a s  f o l l o w s :

20 (1 )  I n  a n  a c t i o n  b a s e d  o n  f a u l t  s e e k i n g  d a m a g e s  f o r  p e r s o n a l

21  i n j u r y  o r  p r o p e r t y  d a m a g e  i n  w h i c h  a v e r d i c t  o r  a w a r d  f o r  f u t u r e

22 e c o n o m i c  d a m a g e s  o f  a t  l e a s t  o n e  h u n d r e d  t h o u s a n d  d o l l a r s  i s  m a d e ,

23 t h e  c o u r t  o r  a r b i t r a t o r  s h a l l ,  a t  t h e  r e q u e s t  o f  a p a r l y ,  t i t t e r  a

24 j u d g m e n t  w h i c h  p r o v i d e s  f o r  I h e  p e r i o d i c  p a y m e n t  i n  w h o l e  o r  i n  p a r t

25 o f  i h e  f u t u r e  e c o n o m i c  d a m a g e s .  H i  t b r e s p e c t  t o  i h e  j u d g m e n t ,  t h e

26 c o u r t  o r  a r b i t r a t o r  s h a l l  m a k e  a s p e c i f i c  f i n d i n g  a s  l o  i h e  d o l l a r

27 a m o u n t  o f  p e r i o d i c  p a y m e n t s  i m p n d e d  t o  c o m p e n s a t e  I h e  j u d g m e n t

28 c r e d i t o r  l o r  t h e  f u t u r e  e c o n o m i c  d a m a g e s .

29 (2)  P r i o r  t o  e n t r y  o f  j u d g m e n t ,  i h e  c o u r t  s h a l l  r e q u e s l  e a c h

30 p a r t y  t o  s u h m i  I a p r o p o s a l  f o r  p e r i o d i c  p a ym e n t  o f  f u t u r e  e c o n o r . i i c

31 d a m a g e s  t o  c o m p e n s a t e  t h e  c l a i m a n t .  P r o p o s a l s  s h a l l  i n c l u d e

32 p r o v i s i o n s  f o r :  T h e  n ame  o f  I h e  r e c i p i e n t  o r  r e c i p i e n t s  o f  i h e

33 p a y m e n l s .  t h e  d o l l a r  am o u n t  o f  t h e  p a y m e n t s ,  t h e  i n t e r v a l  b e t w e e n

34 p a y m e n t s ,  i h e  n u m b e r  o f  p a y m e n l s  o r  i h e  p e r i o d  o f  l i m p  o v e r  w h i c h  t h e

35 p a y m e n t s  s h a l l  h e  m a d e ,  m u d i f i c a r  i o n  f o r  h a r d s h i p  o r  u n f o r e s e e n  

E S S I I  46.10 - | . | .

Sec. 702 1 c i r c u m s t a n c e s ,  p o s t i n g  » f  a d e q u a t e  s e c u r i t y ,  a n d  a n y  o t h e r  f a c t o r

2 t h e  r o u r l  d e em s  r e l e v a n t  u n d e r  t h e  c i r c u m s t a n c e s .  A f t e r  e a c h  p a r t y

3 h a s  s u b m i t t e d  a p r o p o s a l ,  t h e  c o u r t  s h a l l  s e l e c t  t h e  p r o p o s a l ,  w i l h

4 a n y  c h a n g e s  t h e  c o u r t  d e em s  p r o p e r ,  w h i c h  i n  i h e  d i s c r e t i o n  o f  t h e

5 c o u r t  a n d  t h e  i n t e r e s t s  o f  j u s t i c e  b e s t  p r o v i d e s  f o r  t h e  f u t u r e  n e e d s

6 o f  t h e  c l a i m a n t  a n d  e n t e r  j u d g m e n t  a c c o r d i n g l y .

7 (3)  i f  t h e  c o u r t  e n t e r s  o j u d g m e n t  f o r  p e r i o d i c  p a y m e n t s  a n d  a n y

8 s e c u r i t y  r e q u i r e d  b y  t h e  j u d g m e n t  i s  n o t  p o s t e d  w i t h i n  t h i r t y  d a y s .  

S t h e  c o u r t  s h a l l  e n t e r  a j u d g m e n t  f o r  t h e  p a y m e n t  ,o f  f u t u r e  d a m a g e s  i n

1 0  a l u m p  s um .

H  (4) I f  a t  a n y  t i m e  f o l l o w i n g  e n t r y  o f  j u d g m e n t  f o r  p e r i o d i c

1 2  p a y m e n l s .  a j u d g m e n t  d e b t o r  f a i l s  f o r  a n y  r e a s o n  l o  m a k e  a p a y m e n t  i n

13 a t i m e l y  f a s h i o n  a c c o r d i n g  t o  t h e  t e r m s  o f  t h e  j u d g m e n t ,  t h e  j u d g m e n t

14 c r e d i t o r  may  p e t i t i o n  t h e  c o u r t  f o r  a n  o r d e r  r e q u i r i n g  p a y m e n t  b y  t h e

15 j u d g m e n t  d e b t o r  o f  t h e  o u t s t a n d i n g  p a y m e n t s  i n  a l u m p  s u m .  I n

16 n l c u l i t i n g  t h e  a m o u n t  o f  t h e  l u m p  s um j u d g m e n t ,  t h e  c o u r t  s h a l l

17 t o l a l  i h e  r e m a i n i n g  p e r i o d i c  p a y m e n t s  d u e  a n d  o w i n g  t o  t h e  j u d g m e n t

18 c r e d i t o r  c o n v e r t e d  t o  p r e s e n t  v a l u e .  T h e  c o u r t  ma y  a l s o  r e q u i r e

19 p a ym e n t  o f  i n t e r e s t  o n  t h e  o u t s t a n d i n g  j u d g m e n t .

20 (5)  U p o n  t h e  d e a t h  o f  t h e  j u d g m e n t  c r e d i t o r ,  t h e  c o u r t  w h i c h

21  r e n d e r t d  t h e  o r i g i n a l  j u d g m e n t  m a y ,  u p o n  p e t i t i o n  o f  a n y  p a r t y  i n

22 i n t e r e s t ,  m o d i f y  t h e  j u d g m e n t  t o  a w a r d  a n d  a p p o r t i o n  t h e  u n p a i d

23 r u t u r e  d a m a g e s .  M o n e y  d a m a g e s  a w a r d e d  f o r  l o s s  o f  f u t u r e  e a r n i n g s

24 s h a l l  n o t  b e  r e d u c e d  o r  p a y m e n t s  t e r m i n a t e d  b y  r e a s o n  o f  t h e  d e a t h  o f

25 t h e  j u d g m e n t  c r e d i t o r .

26 (6 ) Up on  s a t i s f a c t i o n  o f  a p e r i o d i c  p a y m e n t  j u d g m e n t ,  a n y

27 o b l i g a t i o n  o f  t h e  j u d g m e n t  d e b t o r  t o  ma ke  f u r t h e r  p a y m e n t s  s h a l l

28 c e a s e  a n d  a n y  s e c u r i t y  p o s t e d  p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  r e v e r t

29 t o  ( l i e  j u d g m e n t  d e b t o r .

30 NEH S E C T I O N .  S e c .  802.  S e c t i o n  5 ,  c h a p t e r  56,  L aw s  o f  1975-'76

31 2nd e x .  s e s s .  a n d  RCH 4 . 56 . 240  a r e  e a c h  r e p e a l e d .

32 PART I X

33 M IS CE LLANEOUS

34 N'-'h S E C T I O N .  S e c .  901.  A n ew s e c t i o n  i s  a d d e d  t o  c h a p t e r  5 . 40

35 RCH t o  r e a d  a s  f o l l o w s :
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1 A  b r e a c h  o f  a d u l y  i m p o s e d  b y  s i a t u t e ,  o r d i n a n c e ,  o r

2 a d m i n i s t r a t i v e  r u l e  s h a l l  n o t  b e  c o n s i d e r e d  n e g l i g e n c e  p e r  s e ,  b u t

3 may h e  c o n s i d e r e d  b y  t h e  t r i e r  o f  f a c t  a s  e v i d e n c e  o f  n e g l i g e n c e ;

4 h o w e v e r ,  a n y  b r e a t h  o f  d u l y  a s  p r o v i d e d  b y  s t a i u t e ,  o r d i n a n e -  o r

5 a d m i n i s t r a t i v e  r u l e  r e l a t i n g  l o  e l e c t r i c a l  f i r e  s a f e l y ,  t ‘ t

6 smok e  a l a r m s ,  o r  d r i v i n g  w h i l e  u n d e r  i h e  i n f l u e n c e  o f  i t  . .  t i n g

7 l i q u o r  o r  a n y  d r u g ,  s h a l l  b e  c o n s i d e r e d  n e g l i g e n c e  p e r  s e .

8 N Kh  S E C T I O N .  S e c .  902.  A n ew  s e c t i o n  i s  a d d e d  l o  c h a p t e r  5 . 4 l i

9 RCH t o  r e a d  a s  r o l i o w s :

10 I t  i s  a c o m p l e t e  d e f e n s e  t o  a n  a c t i o n  f o r  d a m a g e s  f o r  p e r s o n a l

11 I n j u r y  o r  w r o n g f u l  d e a t h  t h a t  t h e  p e r s o n  i n j u r e d  o r  k i l l e d  w a s  u n d e r

1 2  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  o r  a n y  d r u g  a n d  t h a t  s u c h

13 c o n d i t i o n  c o n t r i b u t e d  m o r e  t h a n  f i f t y  p e r c e n t  t o  h i s  o r  h e r  i n j u r i e s

14 o r  d e a t h .  I f  t h e  a m o u n t  o f  a l c o h o l  i n  a p e r s o n ' s  b l o o d  i s  s h o w n  by

15 c h e m i c a l  a n a l y s i s  o f  h i s  o r  h e r  b l o o d ,  b r e a t h ,  o r  o t h e r  b o d i l y

16 s u b s t a n c e  t o  h a v e  h c e n  0 . 1 0  p e r c e n t  o r  m o r e  h y  w e i g h t  o f  a l c o h o l  i n

17 t h e  b l o o d ,  i l  i s  c o n c l u s i v e  p r o o f  t h a t  t h e  p e r s o n  w a s  u n d e r  t h e

18 i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r .

19 NEH S E C T I O N .  S e c .  903.  A n ew s e c t i o n  i s  a d d e d  t o  c h a p t e r  4 . 2 !

20 RCH t o  r e a d  a s  f o l l o w s :

21 ( I )  E x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n  (2)  o f  t h i s  s e c t i o n ,  a

22 m e mb e r  o f  t h e  b o a r d  o f  d i r e c t o r s  o r  a n  o f f i c e r  o f  a n y  n o n p r o f i t

23 c o r p o r a t i o n  i s  n o t  c i v i l l y  l i a b l e  f o r  a n y  a c t  o r  o m i s s i o n  i n  t h e

24 c o u r s e  a n d  s c o p e  o f  h i s  o r  h e r  o f f i c i a l  c a p a c i t y  u n l e s s  t h e  a c t  o r

25 o m i s s i o n  c o n s t i l u t e s  g r o s s  n e g l i g e n c e .

26 (2)  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  l i m i t  n r  m o d i f y  i t i  a n y  m a n n e r

27 t h e  d u t i e s  o r  l i a b i l i t i e s  o f  a d i r e c t o r  o r  o f f i c e r  o f  a c o r p o r a t i o n

28 t o  t h e  c o r p o r a t i o n  o r  t h e  c o r p o r a t i o n ' s  s h a r e h o l d e r s .

29 NEH S E C T I O N .  S e c .  904.  A n ew  s e c t i o n  i s  a d d e d  t o  c h a p t e r  4.2-1

30 RCH t o  r e a d  a s  f o l l o w s :

31 A memb e r  o f  t h e  b o a r d  o f  d i r e c t o r s  o r  a s u p e r i n t e n d e n t  o f  a n y

32 s c h o o l  d i s t r i c t  i s  n o t  c i v i l l y  l i a b l e  f o r  a n y  a c t  o r  o m i s s i o n  i n  t h e

33 c o u r s e  a n d  s c o p e  o f  h i s  o r  h e r  o f f i c i a l  c a p a c i t y  u n l e s s  i h e  a c t  o r

34 o m i s s i o n  c o n s t i t u t e s  g r o s s  n e g l i g e n c e .
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1 NEH S E C T I O N .  S e c .  905.  A n ew s e c t i o n  i s  a d d e d  l o  c h a p t e r  7 . 70

2 RCH t o  r e a d  a s  f o l l o w s :

3 M em b e r s  o f  t h e  b o a r d  o f  d i r e c t o r s  o r  o t h e r  g o v e r n i n g  b o d y  o f  a

4 p u b l i c  o r  p r i v a t e  h o s p i t a l  a r e  n o l  i n d i v i d u a l l y  l i a b l e  f o r  i n j u r i e s

5 r e s u l t i n g  f r o m  h e a l t h  c a r e  a d m i n i s t e r e d  b y  a h e a l t h  c a r e  p r o v i d e r

6 g r a n t e d  p r i v i l e g e s  t o  p r o v i d e  h e a l t h  c a r e  a l  t h e  h o s p i t a l  u n l e s s  t h e

7 d e c i s i o n  t o  g r a n t  t h e  p r i v i l e g e  t o  p r o v i d e  h e a l t h  c a r e  a t  t h e

8 h o s p i t a l  c o n s t i t u t e s  g r o s s  n e g l i g e n c e .

I) NEW S E C T I O N .  S e c .  9l l f i .  A n ew s e c t i o n  i s  a d d e d  t o  c h a p t e r  48.22

10 RCH t o  r e a d  a s  f o l l o w s :

11 T h e  c o n x n i s s i o n e r  s h a l l  b y  r e g u l a t i o n  r e q u i r e  i n s u r e r s  a u l h o r i z e d

1 2  t o  w r i t e  c a s u a l t y  i n s u r a n c e  i n  i h i s  s l a t e  l o  f o r m  a m a r k e t  a s s i s t a n c e

13 p l a n  t o  a s s i s t  p e r s o n s  a n d  o l h e r  e n t i t i e s  u n a b l e  t o  p u r c h a s e  c a s u a l t y

14 i n s u r a n c e  i n  a n  a d e q u a t e  am o u n t  f r u m  e i t h e r  t h e  a d m i t t e d  m a r k e t  o r

15 n n n u d m i t i e d  m a r k e t .

H i  f o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n ,  a m a r k e t  a s s i s t a n c e  p l a n  m e a n s  a

17 v o l u n t a r y  m e c h a n i s m  b y  i n s u r e r s  w r i t i n g  c a s u a l t y  i n s u r a n c e  i n  t h i s

18 s t a l e  i n  e i t h e r  t h e  a d m i t t e d  o r  n u n a d m i t t e d  m a r k e t  t o  p r o v i d e

19 c a s u a l t y  i n s u r a n c e  f o r  a c l a s s  o f  i n s u r a n c e  d e s i g n a t e d  i n  w r i t i n g  t o

20 t h e  p l a n  hy  t h e  c o m m i s s i o n e r .

21 T h e  b y l a w s  a n d  m e t h o d  o f  o p e r a t i o n  o f  a n y  m a r k e t  a s s i s t a n c e  p l a n

22 s h a l l  b e  a p p r o v e d  by  t h e  c o m m i s s i o n e r  p r i o r  t o  i t s  o p e r a t i o n .

23 A m a r k e t  a s s i s t a n c e  p l a n  s h a l l  h a v e  a m i n i m u m  o f  t w e n t y - f i v e

24 i n s u r e r s  w i l l i n g  t o  i n s u r e  r i s k s  w i t h i n  t h e  c l a s s  d e s i g n a t e d  b y  t h e

25 c o m m i s s i o n e r .  I f  t w e n t y - f i v e  i n s u r e r s  d o  n o t  v o l u n t a r i l y  a g r e e  t o

26 p a r t i c i p a t e ,  t h e  c o m m i s s i o n e r  may  r e q u i r e  c a s u a l t y  i n s u r e r s  t o

27 p a r t i c i p a t e  i n  a m a r k e t  a s s i s t a n c e  p l a n  a s  a c o n d i t i o n  o f  , n i i n u i n g

28 t o  d o  b u s i n e s s  i n  t h i s  s t a t e .  T h e  c o m m i s s i o n e r  s h a l l  m a k e  s u c h  a

29 r e q u i r e m e n t  l o  f u l f i l l  t h e  q u o t a  o f  a t  l e a s t  t w e n t y - f i v e  i n s u r e r s .

30 T h e  c o m m i s s i o n e r  s h a l l  ma ke  h i s  o r  h e r  d e s i g n a t i o n  o n  t h e  b a s i s  o f

31 t h e  i n s u r e r ' s  p r e m i u m  v o l u m e  o f  c a s u a l t y  i n s u r a n c e  i n  t h i s  s l a t e .

J2 NEH S E C T I O N .  S e c .  907.  A n ew s e c t i o n  i s  a d d e d  t o  c h a p t e r  48.19

33 RCH l o  r e a d  a s  f o l l o w s :

34 T h e  c o m m i s s i o n e r  s h a l l ,  i n  r e v i e w i n g  a c a s u a l t y  r a t e  f i l i n g .

35 d e t e r m i n e  i n  a c c o r d a n c e  w i t h  s o u n d  a n d  r e l i a b l e  a c t u a r i a l  p r i n c i p l e s
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^  w h e t h e r  t h i s  a c t  r e q u i r e s  a n  i n s l l f ' M  • tJ R M f t t  I t s  p o l i c y h o l d e r s  a

2 c r e d i t  i n  s u c h  c a s u a l t y  r a t e  f i l l n g . U p o n  d e t e r m i n i n g  t h a t  d a t a  i n

3 s u p p o r t  o f  s u c h  a c r e d i t  i s  a c t u a r i a l l y  c r e d i b l e ,  t h e  c o m m i s s i o n e r

4 s h a l l  a p p r o v e  o r  d i s a p p r o v e  s u c h  c a s u a l t y  r a t e  f i l i n g  i n  a c c o r d a n c e

5 t h e r e w i t h .  T h e  c o m m i s s i o n e r  s h a l l  n o t  a p p r o v e  a n y  c a s u a l t y  r a t e  t h a t

6 I s  i n a d e q u a t e ,  e x c e s s i v e ,  o r  u n f a i r l y  d i s c r i m i n a l o r y .

7 NF.W S K C T I O N .  S e c .  908.  T h e  c o m m i s s i o n e r  s h a l l ,  a s  c h a i r m a n  o f

8 t h e  t o r t  r e f o r m  s t u d y  c o m m i s s i o n ,  r e q u i r e  t h e  t a s k  f o r c e  t o  s t u d y  t h e

9 e f f e c t i v e n e s s  o f  j o i n t  u n d e r w r i t i n g  a u t h o r i t i e s  t h r o u g h o u t  t h e  U n i t e d

10 S t a t e s  t o  s p e c i f i c a l l y  d e t e r m i n e :

11 (1 )  T h e  p r i c e  a s  i t  r e l a t e s  t o  a f i l e d  I n s u r a n c e  S e r v i c e s

12 O r g a n i z a t i o n  r a t e :

13 (2 )  T h e  s o l v e n c y  o f  s u c h  m e c h a n i s m s ;

14 (3 )  T h e  e f f e c t  i t  h a s  o n  t h e  a d m i t t e d  m a r k e t ;

15 (4 )  T h e  e f f e c t  i t  h a s  o n  t h e  n o n a d m i t t e d  m a r k e t :

16 (5 )  T h e  e f f e c t  o r  a v a i l a b i l i t y  o n  t h e  v o l u n t a r y  m a r k e t :  a n d

17 ( 6 ) K h a t  e f f e c t  i t  h a s  o n  l i n e s  o r  c l a s s e s  o f  i n s u r a n c e  n u t

18 d e s i g n a t e d .

19 NEH S K C T I O N .  S e c .  909.  T h e  i n s u r a n c e  c o m m i s s i o n e r  s h a l l  s u h m i l

20 a r e p o r t  t o  t h e  l e g i s l a t u r e  b y  J a n u a r y  I ,  1991. o n  t h e  e f f e c t s  o f

21  t h i s  a c t  o n  i n s u r a n c e  r a t e s  a n d  t h e  a v a i l a b i l i t y  o f  i n s u r a n c e

22 c o v e r a g e  a n d  t h e  i m p a c t  o n  t h e  c i v i l  j u s t i c e  s y s t e m .

23 NF.W S E C T I O N .  S e c .  910.  E x c e p t  a s  p r o v i d e d  i n  s e c t i o n s  202 a n d

24 601 o f  t h i s  a c t  a n d  e x c e p t  f o r  s e c t i o n  904 o f  t h i s  a c t .  t h i s  a c t

25 a p p l i e s  t o  a l l  a c t i o n s  r i l e d  o n  o r  a f t e r  A u g u s t  I ,  1986.

26 NF.W S E C T I O N .  S e c .  911.  I f  a n y  p r o v i s i o n  o f  t h i s  a c t  o r  i t s

27 a p p l i c a t i o n  t o  a n y  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  i n v a l i d .  I h e

28 r e m a i n d e r  o f  t h e  a c t  o r  t h e  a p p l i c a t i o n  o f  t h e  p r o v i s i o n  t o  o t h e r

29 p e r s o n s  o r  c i r c u m s t a n c e s  i s  n o t  a f f e c t e d .

30 NEH S E C T I O N .  S e c .  912.  S e c t < o n  904 o f  t h i s  a c t  i s  n e c e s s a r y  l o r

31 t h e  i m m e d i a t e  p r e s e r v a t i o n  o f  t h e  p u b l i c  p e a c e ,  h e a l t h ,  a n d  s a f e t y ,

32 t h e  s u p p o r t  o f  t h e  s t a t e  g o v e r n m e n t  a n d  i t s  e x i s t i n g  p u b l i c

33 i n s t i t u t i o n s ,  a n d  s h a l l  t a k e  e f f e c t  i m m e d i a t e l y .
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