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/ / a P R O F E S S IO N A L  CO RPO RA TIO N

637 WEST 3«P AVENUE 
ANCHORAGE, ALASKA 99501 

[907] 272-9A77

March 24, 1986

Senator Pat Rodey 
Senate Judiciary Committee 
Room 504, Capitol Building 
Juneau, Alaska 99811

Dear Senator Rodey:

Please do not be fooled by the insurance industry. Our 
tort laws protect innocent victims who do not have a lobby. These 
laws should not be tampered with.

Enclosed find an editorial from one of the most objec­
tive and well-respected magazines in the aviation community. It 
accepts no advertising and speaks only after thorough investiga­
tion. It found that the insurance industry is perpetrating a sham 
crisis; chat their earnings are as high as ever; arid that the 
lawyers, juries, and judges are being made into scapegoats.

Please read the enclosed editorial and vote against tort 
changes. Don't hurt our innocent accident victims who have no 
voice and no choice.

Very truly yours,

c  ^  y u

Raymond A. Nesbett

RAN:pm 
Enclosure



P r o d u c t  Liability: W h o ' s  t h e  real villain?

Seldom has a single issue aroused so m u c h  indignation as 
product liability. You've heard the figures— $70,000 an airplane, 
just so the builders can pay the insurance tab.

A  proper villain has been identified for tar-and-feathering. It is 
our "litigious'' society— the courts, the juries and their grossly 
large awards, and the greedy lawyers w h o  thrive in the system. 
Every group and publication in aviation is screaming for legal 
reform. But wouldn't it be a surprise if some other villain were 
gei :ing away scot-free in all the commotion?

Well, there is persuasive evidence that the insurance industry 
m a y  be a bigger culprit than the legal system, but has erected a 
facade of innocence and neatly dodged all the responsibility. 
H o w  indeed do they get away with huge hikes in premiums, 
and even refusing to provide coverage? W h o  holds them 
accountable? (No federal agency, certainly, and only weak state 
agencies, according to critics.)

Their reply is that they have been devastated by a spate of 
natural catastrophes (floods, hurricanes, etc.) and man-made 
ones (crashing jumoo jets) that has drained their coffers and 
made them church-mouse poor. The insurance industry at the 
end of last year claimed it suffered a record $5.5 billion loss in 
1985. But according to an industry watchdog group, the 
National Insurance Consumer Organization, and Ralph Nader, 
the insurors conveniently omitted tallying in capital gains and 
federal tax credits to the tune of $8.4 oillion. If you add $2.1 
billion of dividends paid to stockholders labeled losses 
(according to a debatable accounting procedure) the overall 
insurance earnings amounted to $5 billion.

The insurance industry claims the high cost of litigation and 
awards are behind much of their recent losses, but have not, to 
our knowledge, come up with any plausible proof. Indeed, the 
Institute for Civil Justice reports jury verdicts have remained 
about the same over the last quarter century (accounting for 
inflation), the number of lawsuits filed per capita has stayed 
constant, and jurors have found for defendants about as often 
as for plaintiffs.

A d d  to all this a chronic industry habit of underpricing 
premiums during cyclical periods of high interest rates on 
investments, ana overpricing them on the low swing, as now, 
and there's good reason to figure the insurance people have set 
themselves, and us, up for a lot of unwarranted grief. Maybe 
w e  ought to ask to see what's up the sleeves of these "good 
hands people" before w e  slap the tar and feathers on the 
wrong villain.
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t h r e a t  t o  b u s i n e s s  t o d a y .
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A m e r i c a n s .  M a n y  o f  t h o s e  s u i n g  c o u n t  o n  a  

■ t r e n d  o f  f a t  a w a r d s ,  t h a t  a s s u m e  w r o n g d o i n g  

b y  b u s i n e s s *  p age 22. *• ' .
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DOVER STORY

Liability: 
Trying Timas

B y  H a r r y  B a c a s

A n overweignt man with a history " W e  a r c  r e a c h i n g  t h e  p o i n t  w h e r e  w e  m a k e s  m a n - h f l  c r a n e s .  H e  s a w  h i s

of coronary disease has a heart c a n  n o  l o n g e r  a f f o r d  p r o d u c t  l i a b i l i t y  i n s u r a n c e  p a y m e n t s  r i s e  5 0 0  p e r c e n t

attack while try ing to start a i n s u r a n c e , ”  s a y s  M a y n a r d  B .  W e a v e r ,  i n  o n e  y e a r  a n d  h i s  c o v e r a g e  l i m i t s

lawn mower. In a suit against p r e s i d e n t  o f  a n  O m a h a  c o m p a n y  t h a t  g o  d o w n .

the manufacturer, he argues that pull­
ing the starter rope required excessive 
effort. A  jury awards him SI million in 
damages— plus interest.

A  drug dosage administered by hos­
pital personnel to a child who then su f­
fers brain damage exceeds the manu­
facturer’s specifications. The ch ild ’s 
parents nevertheless sue the manufac­
turer— and are awarded S22 million.

A  motorcyclist, injured when he runs [ 
off the road into a parked truck, sues [ 
the truck's owner. A  mediation board, 
citing the motorcyclist’s own role in the 
accident, lim its a damage award to 
$20,000. The case goes to a jury, which 
increases the award to S4.2 million.

! Those examples o f recent damage 
awards are not isolated instances but 
are part o f a cycle that is pulling more 
and more businesses, p a rt icu la r ly  
sm aller and medium-size ones, into 
what has become one o f the most seri­
ous problems facing business today—  
the liability-insurance crisis.

The c r is is  beg ins w ith  damage 
awards in cases that are frequently 
based on thin legal grounds. It moves 
to the insurance companies that raise 
premiums— or lim it or deny coverage—  
to stem losses caused by the swollen 
awards. It ends up with the businesses ! 
that face massive cost increases or are 
unable to obtain coverage at any price.

For that reason, reform o f the civil ; 
justice system is a key goal o f business 
organizations that want to ease the li­
ability crisis. A  second goal is adoption | 
o f a federal product-liability law to re­
place the present patchwork o f individ­
ual state laws that require manufactur­
ers and retailers to comply with many 
different and often conflicting statutes 
or face lawsuits.

In discussing the overall liability cri-J a c k  H a y e s ,  a  f r e e - l a n c e  w r i t e r  b a s e d  \ 

i n  R o s w e l l ,  G a „  a l s o  c o n t r i b u t e d  t o  , 
t h i s  a r t i c l e .
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D a v i d  a n d  R u t h  H a m p e — p a y i t i g  b i l l s  

f o r  t h e i r  S o m e r s e t ,  P a . ,  a u t o  s a l v a g e  

y a r d — n e e d e d  a  b a n k  l o a n  a f t e r  t h e i r  

l i a b i l i t y  i n s u r a n c e  p r e m i u m  n e a r l y  

d o u b l e d .
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ance agent who is also current presi­
dent o f the Independent Insurance 
Agents o f America, says, “ My custom­
ers think I'm nuts suggesting they are 
lucky to renew at double last year’s 
premiums."

It is becoming more and more appar­
ent, he says, that “ price is no longer the 
issue. It ’s a question o f availability, o f 
just finding the coverage."

Joseph Prendergast, American Ski 
Federation president, says ski resort 
operators are facing premium increases 
ranging to 500 percent. He adds that 
companies that sell roller skis— which 
have wheels and are used on nonsnow 
surfaces— are unable to obtain any cov­
erage.

David Hampe had filed no claims un­
der the liability insurance on the wreck­
er and dump truck he uses in his auto 
salvage business in Somerset, Pa., but 
recently received notice his premiums 
had nearly doubled. He did not have the 
cash needed to pay the bill and took out 
a bank loan so he could.

Edward Cone, chief executive officer 
o f Graco Children's Products, Elverson, 
Pa., says the deductible on his basic-

] coverage policy went from $25,000 to 
$150,000 in 1985, and he had to canvass 
five sources to get the $500,000 cover­
age he needed before anyone would sell 
him an excess risk policy. And that pro­
vided one fourth the coverage at a cost 
five times greater than his previous pol­
icy. "W e have not had any large 
claims,” he says. "O ur claims experi­
ence does not nearly justify  those rates. 
But, -because o f the cost, we w ill have 
to evaluate our product lines, and we 
may get out o f some. ’ One of those 
lines is children's car seats.

A ll 50 states require use o f special 
car seats for tots, Cone notes. “ They 
have to meet federal standards," he 
says. " It is not a product that is likely ! 
to be used for any other purpose than 
the one it's designed for. Yet, in our ! 

! court system, that won’t mean a thing ■ 
to a jury. They see an injured child, and 
they say, ‘Somebody has to pay.’ ”

He cites a $10 million claim against 
another car-seat manufacturer result­
ing from an accident in which a passen­
ger not wearing a seat belt was thrown 
r.gainst a baby strapped into a car seat. 

Long-range trends, as well as awards

in specific cases, spotlight the connec­
tion between the litigation explosion in 
the nation’s courts and the insurance 
crisis.

In 1984 there was one private, civil 
lawsuit for every 15 Americans. The 
number of personal injury cases with 
awards o f $1 million or more is now 
more than 13 times the 1975 total. A 
record 12 millio'i lawsuits were filed in 
state courts between 1978 and 19S3. 
The average product liab ility  award has 
increased from $345,000 to more than 
$1 million in 10 years, and the number 
o f product liability suits filed in federal 
courts alone has tripled since 1960.

There are three times as many law- ' 
vers practicing now as there were in 
the 19o0s, and it costs 37 times more to 
run the tort system than it did then.

Chief Justice Warren Burger says 
the American public "has an almost ir- 
■ cional focus— virtua lly a mania— on 
litigation as the way to solve all prob­
lems.”

ichard K. Willard, an assistant
S ®  U.S. attorney general, asks of 

the fast-growing insurance cri.is 
M  ■ tha t is affecting more and more 
businesses: "How  did we get into this 
mess?” He continues: “ I believe the an­
swer lies in recent legal movements by 
activist judges and tort lawyers who 
see no bounds to the ever increasing 
expansion o f tort liability."

The traditional basis o f tort liab ility 
is fault— one individual's actions have 
caused harm to another individual, who 
seeks recompense. But under the cur­
rent trend, W illard says, tort law is in­
creasingly invoked to punish those who 
have done nothing wrong but have re­
sources to pay damages.

Rick Berman, executive vice presi­
dent o f Dallas’ S& A  Restaurant Corpo­
ration and chairman of the L iab ility  C ri­
sis S teering  Com m ittee recently- 
created. by the U.S. Chamber o f Com­
merce to coordinate lobbying and other 
efforts in behalf o f reform, says that 
curbing tort system abuses “ is the 
main road to solution o f this problem."

The Chamber committee, he explains, 
was established as a catalyst to bring 
together the many interested groups 
seeking a solution to the insurance cri­
sis. Among other activities, he points 
out, the committee operates a clearing­
house "to share information and to in- 
torm the public o f the dimensions o f the 
liability problem."

And the impact o f the problem on the 
general public is much greater than is 
generally realized.
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H u g e  j u r y  a w a r d s  a n d  a  p a t c h w o r k  
o f  la w s  a r e  p r i n c i p a l  r e a s o n s  

f o r  a  s c a r y  i n s u r a n c e  c r i s i s  i n t o  
w h ic h  b u s in e s s  J u ts  b e e n  p l u n g e d

sis at a recent congressional hearing, 
the U.S. Chamber of Commerce de­
clared:

“ A  prelim inary survey . . .  indicates 
that businesses in every region o f the 
country have experienced extreme 
hardship. In fact, there have been busi­
ness closures due to the dramatic in­
crease in premium payments. Each day, 
we learn firsthand o f another segment 
of our economy which has been affect­
ed by this crisis. There seem to be no 

j boundaries."
Testify ing for the business organiza­

tion, W illiam C. Wyer, president o f the 
Delaware State Chamber o f Commerce, 
added: "Small businesses are bearing 
the brunt o f the present crisis.”

Evidence from businesses across the 
country supports that statement:

Maynard B. Weaver, president o f E l­
liott Equipment Corporation, an Omaha 
manufacturer o f man-lift cranes, re­
ports that his liability insurance pay­
ments are 318,000 a month, up 500 per­
cent from 1984, though his coverage 
has been reduced. "We are reaching the 
point where we can no longer atford 
product liability insurance,” he says.

The Am igo Company, a family-owned 
m anufactu re r o f m otorized w heel­
chairs, has never had a successful in- 

i surance claim brought against it. But 
General Manager Alden Thieme says 
that, because o f the insurance crisis, he 
does not know whether the company , 
can stay in business.

Amigo, which has offices in A lbu­
querque, N.M., and a factory in Bridge­
port, Mich., was told last year that its 
insurance premiums were being raised 
from 830,000 to 8150,000.

Though Thieme obtained coverage 
from a Bahamas broker for 845,000, 
Amigo expects its 1986 liability insur­
ance costs to be 8100,000 to 3120,000. 
"The liability crisis is getting complete­
ly out o f hand," he says. H is company 
experienced the problem firsthand 
when it had to face a type o f lawsuit 
becoming increasingly common— those 
in which the defendant is chosen en the 
basis not o f fault, but ability to pay.

A l d e n  T h i e m e  m a n a g e s  a  c o m p a n y  

t h a t  m a n u f a c t u r e s  m o t o r i z e d  

w h e e l c h a i r s  i n  B r i d g e p o r t , M i c h .  

A l t h o u g h  i t  h a s  n e v e r  l o s t  a  l i a b i l i t y

Thieme recalls that a woman in a 
wheelchair, accompanied by her hus­
band, was killed when struck by a car 

( that had run a red light on a California 
street. "The driver had no insurance, so 
the husband sued us," Thieme says. 
"The case dragged on for two years 
before we won. But it cost us 8170,000 
to defend ourselves.”

The company, founded by Thieme's 
brother, Allen, has 120 employees, does 
810 million a year in sales and is the 
leader in its field. A llen Thieme was 
named national Small Business Person 
o f the Year in 1981 for successfully 
launching the firm. His brother and 
general manager now says that if  in-

s u i t ,  i t s  i n s u r a n c e  p r e m i u m s  a r e  

s k y r o c k e t i n g .  T h i e m e  b l a m e s  a  l e g a l  

s y s t e m  t h a t  e n c o u r a g e s  l i t i g a t i o n  a n d  

a l l o w s  h u g e  j u r t j  a w a r d s .

surance premiums continue to soar, " it 
w ill wipe us out. If we keep adding to 
our costs, we w ill price ourselves out o f 
the market."

Vernon Hayes, president o f Hayes 
and Stolz, which makes grain-process­
ing machinery in Fort Worth, Tex., op­
erated without insurance for several 

, weeks last year after his primary policy 
was canceled. "W hat do you do?" he 
asks. "Everybody in America can't shut 
down. And it’s hard to put 70 people out 
o f work.” By paying an 800 percent 
premium increase, he finally obtained a 
new policy, but it did not provide as 
much coverage as the canceled policy.

Dick Taylor, a Salt Lake City insur-
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O f  t h e  I d  U . S .  f i r m s  m a k i n g  f o o t b a l l  

h e l m e t s  a  f e w  g e a r s  a g o .  o n l y  t h r e e  

a r e  s t i l t  i n  p r o d u c t i o n .  T h e  o t h e r s

d r o p p e d  o u t  b e c a u s e  o f  i n s u r a n c e  

c o s t s .

R i c k  B e r m a n ,  o f  D a l l a s '  S & ' A  

R e s t a u r a n t  C o r p o r a t i o n ,  h e a d s  a  

b u s i n e s s  g r o u p  s e e k i n g  s t a t e  c h a n g e s  

i n  t h e  l e g a l  t o r t  s y s t e m  a n d  u n i f o r m  

p r o d u c t  l i a b i l i t y  s t a n d a r d s .

Malpractice awards against physi­
cians reached an average 8950,000 in 
1984, and the costs of liab ility insurance 
for medical practitioners generally are 
changing the way many of them ap­
proach their patients. The trend to de­
fensive medicine involves additional—  
and often costly— tests and procedures 
by physicians concerned that failure to 
go those extra lengths could lead to 
allegations of negligence.

But the combination o f higher insur­
ance costs and defensive medicine is 
raising the nation’s medical bills an es­
timated 82 billion to 34 billion a year, an 
expense being fe lt mainly by employers 
who provide health insurance to work- 

! ers.
Consumers can no longer purchase 

the drug Bendectin, which had been the 
only safe and effective treatment for 
persistent nausea in pregnant women. 
The manufacturer took it off the mar­
ket when liability insurance reached 810 
million a year, more than SO percent o f 
annual sales. A  nationwide shortage of 
vaccine to protect children from diph­
theria and whooping cough developed 
when all but one o f several companies 
manufacturing it halted production in 
the face o f mounting liab ility insurance 
costs.

Insurance rate boosts are showing up 
in the price o f goods. Twenty percent o f 
the cost o f a stepladder now represents 
the manufacturer’s expenses for liabil­
ity insurance. There is also an effect on 
employment. O f the 13 U.S. firms mak­
ing football helmets a few years ago, 
only three still are. The others dropped 
out because o f insurance costs.

Owners and managers o f sm aller 
businesses could face problems beyond 
the immediate question of insurance 
coverage, says Jan E. Smith, president 
of a Bradenton, Fla., business-invest- 
ment firm. " I f  banks find a company
has lost its liab ility insurance, thev mav »■ •» » | 
start asking, ‘What about those operat­
ing loans we made to that company?’ * 
And they may not renew those notes.

E a c h  d a y, w e le a rn  
f ir s th a n d  o f  a n o th e r  
se g m e n t o f  o u r  e c o n o m y  
w liic h  h a s  been a ffec ted . 
S m a ll businesses a re  
b e a rin g  th e  b r u n t  o f  
th is  [ l ia b i l i t y ]  c r is is .

— W i l l i a m  C .  W y e r ,  

p r e s i d e n t ,  D e l a w a  

S t a t e  C h a m b e r  o f  

C o m m e r c e

Banks may require liability insurance 
before they w ill make a loan."

In his testimony to Congress for the 
U.S. Chamber, W illiam  W yer said: 
"Perhaps this crisis w ill reserve u lti­
mately its harshest consequences for 
American consumers. When obstetri­
cians withdraw from their profession, it 
is the quality o f health care for all o f us 
which suffers. When sporting goods 
manufacturers go overseas, it is the

American worker who becomes unem­
ployed.

"And when . . .  firms announce price 
increases primarily to cover rising in- t 
surance costs, it is all o f us who w ill I 
pay more through higher prices."

The actual and threatened problems ! 
o f the liability crisis have spurred a 
wide range o f reactions by those most 
affected— individual business and pro­
fessional people, their trade organiza- , 

j tions, the insurance industry and the 
- legal profession.

These are among steps being taken 
on the business side:

• Business people in all fields are 
shopping more aggressively for cover­
age by obtaining quotes from several 
brokers. They are also accepting higher 
deductibles and are self-insuring when 
they can afford to.

• Many businesses are hiring consul- • 
tants to conduct risk audits and help 
them analyze their insurance needs 
more carefully. Consultants are also 
showing companies how to minimize ex­
posure to large damage awards by 
keeping detailed records on product- 
safety management programs with an 
eye toward impressing juries if  they 
ever face them.

• Some companies unable to meet | 
massive premium increases or even to 
obtain coverage are, like Vernon Hayes 
o f the Fort Worth machinery-manufac­
turing company, taking the ultimate 
step o f "going bare"— operating with- I 
out liab ility insurance and hoping for 
the best. . j

• Contractors are setting up subsid­
iaries without assets to work in high
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S k i  r e s o r t  o p e r a t o r s  h a v e  w o r e  t h a n  

w e a t h e r  t o  w o r r y  a b o u t .  T h e y  a r e  

p a y i n g  l i a b i l i t y  i n s u r a n c e  p r e m i u m s

t h a t  h a v e  i n c r e a s e d  u p  t o  5 0 0  p e r c e n t  

i n  a  y e a r .

liability areas like cleanup o f hazardous 
waste and asbestos removal.

• Engineers and architects are writ­
ing contracts that require clients to 
share the r isks or indem nify them 
against claims.

• Organizations are establishing spe­
cial programs to help member compa­
nies and individuals curtail exposure to ■ 
risk. The American Medical Associa­
tion, for example, is showing physicians 
how to avoid or correct situations that 
m ight invite lawsuits. The National 
Restauran t Assoc ia tion  is teaching I 
members how to lower their vulnerabil- j 
itv to lawsuits stemming from later 
conduct o f customers who have been 
served drinks.

In addition to such specific steps, 
there is the drive by many business 
organizations for long-term reforms in 
the civil justice system and in basic 
laws on liability.

The National Association o f Indepen­
dent Insurers, American Insurance A s­
sociation and Alliance o f American In- 
surers have joined in supporting three • 
tort system reforms they say w ill im­
prove the affordability and availability 
o f liability insurance:

1. Fa ir application of the "several li­
ab ility” doctrine, which assigns dam­
ages based on the defendant’s deter­
mined share o f negligence, rather than 
on ability to pay.

2. Abolition of punitive damages in 
civil liability litigation on the ground 
that they excessively drive up settle­
ments and awards.

3. Adoption of "state o f the art” 
rules that w ill lim it product, profession­
al and municipal liability claims to stan­
dards prevailing at the time a damag­
ing act takes place, rather than at the 
time o f litigation.

In addition to the Steering Commit­
tee, the U.S. Chamber o f Commerce is 
establishing a Blue Ribbon Civil Justice 
Action Group to recommend legal sys­
tem ciianges that would reduce the ex­
tent and cost o f litigation and would 

; increase the availability and affordabi­
lity o f liability insurance.

One area o f top concern to those 
seeking reform o f the civil justice sys­
tem is the practice of compensating 
law yers through contingency fees, 
which are based on the amou"t o f dam­
age awards they win for tl. i; clients. 
Critics say that policy encourages law­
yers to encourage clients to file law­
suits on a no-lose basis— the client in­
curs no costs i f  the lawyer does not win 
an award.

Tim Reath, chief executive o f the

eastern division o f Jardin Insurance 
Brokers and past president o f the Na­
tional Association o f Insurance Bro­
kers, says, "W ithin  a couple o f years, 
we’re going to see some serious reform 
activity in this area. We definitely need 
to get off the contingency system."

There is a division within the legal 
profession on the system. The Am eri­
can Bar Association published in its 
journal recently a debate on the contin­
gency approach, with one lawyer term­
ing it an “ indispensable delivery device 
. . .  for the use o f the civil law as a 
hammer in support o f consumer inter­
ests." But another attorney asserted 
that “ the pro-plaintiff trend o f the last 
25 to 30 years” has made the contingen­
cy fee a luxury that “ must be con­
trolled or modified in some way i f  the 
American system of justice is to be pre­
served.”

Peter Perlman, president o f the Asso­
ciation o f Trial Lawyers o f America, 
argues that the contingency fee system 
cannot be blamed for the surge in per­
sonal injury suits.

"Under the contingency fee system," 
he argues, "victims may have an incen­
tive to bring weak claims, because they 
risk nothing. But, conversely, the con- 
tingent-fee lawyer has no such incen­
tive, because the compensation for a 
weak claim is likely to be zero.”

What about the argument that sharp­
ly increased advertising by lawyers 
seeking clients has been a factor in the 
litigation explosion? Joel Hyatt, whose 
30-second television commercials have 
made him one o f America’s best-known 
lawyers and his law firm the nation’s

second largest, says advertising by law­
yers has contributed little to increasing 
case loads o f damage claims.

“The injury area of the law was al- | 
ready being served by the legal profes- ! 
sion,” he says. Hyatt, whose firm has 
575 attorneys in 200 offices, says their , 
work is mostly in divorce cases, bank­
ruptcies and probate law. Less than 5 
percent is in injury cases, he says.

ut he does have a recommenda­
tion for the insurance industry. 
The current problem, he says, is 
not the large jury awards that 

receive much attention, but “ the far 
greater number of small cases that 
should never have been brought to 
court.”

Hyatt says .some lawyers created, “a 
whole frjvojausiawsuit-industry” after 
insurance companies made the “ bad 
mistake” o f deciding “ that, i f  the cost 
o f litigating a case was greater than 
the amount insurers could settle for, ! 

( they would make the economic decision J 
to buy those cases off— pay §5,000 to , 

i settle rather than §8,000 to fight the i 
| case.” He says insurers should take the !

long view by fighting the bad cases j 
| regardless of the expenses involved.

Some insurance companies have be­
gun to do that and to defend them­
selves in other ways. Increasingly, they 
are writing policies to cover only claims 
made during the life o f the policy, ex­
cluding retroactive claims. Some are 
also lim iting how much they w ill pay 
for legal defense o f the insured compa­
ny and fo r punitive damages.

Though the tort system and the cur-
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rent, fragmented product liability laws 
are viewed as the principal pressures 
on insurance rates, insurance compa­
nies concede that pare of the problem 

.-^represents a delayed reaction to early 
1980s pricing and" investment policies. 
Interest rates were so high that the 
com panies competed in tense ly  fo r 
funds to invest. To attract premiums 
that could be used as investment capi 
tal, the entire industry engaged in what 
was termed "cash-flow underwriting." 
A  former marketing vice president with 
one o f the 10 largest property-casualty 
insurers says, "The theory was that, if 
you could sell a dollar’s worth o f risk 
protection for 50 cents and still end up 
with a dollar and 5 cents after invest­
ments, you’d be ahead of the game."

But, in 1984, as losses overtook in­
vestment returns, insurers became far 
more careful about what risks they 
would take at what price, and premium 
increases, limitations and even cancella­
tion o f coverage followed.

Another factor that put pressure on 
premium costs was the shrinkage of 
the reinsurance market, where under­
writers spread risks they have insured. 
Andre Maisonpierre, president o f the 
Reinsurance Association o f America, 
told a congressional hearing recently: 
"Insurance policies and reinsurance 
contracts written in che 195Us and 1960s 
for relatively low premiums are now 
responding— pursuant to court deci­
sions or retroactive  le g is la tion— to 
claims which were never anticipated un­
der the contracts. The resulting impact 
on reinsurance has been traumatic."

Maisonpierre says the withdrawal o f 
foreign reinsurance capital has reduced 
the property-casualty industry's capaci­
ty by about 85 billion, or approximately 
7 percent. “ We can foresee that 1986 
w ill be much more difficult for U.S. 
reinsurers than 1985, simply because 

; the funds are not going to be avail­
able," he adds.

Some critics accuse the industry of 
overreacting to its revenue problems. J. 
Robert Hunter, president o f the Nation­
al Insurance Consumer Organization 
and a former federal insurance admin­
istrator, joined with Ralph Nader at a 
recent press conference to argue that 
industry loss reports were "misleading 
and fraudulent." They held that the 
$5.5 billion loss cited for last year did 
not reflect tax credits and the increased 
value o f investments and listed divi­
dends as expenses.

Franklin W. Nutter, president o f the 
Alliance o f American Insurers, replied 
that the criticism was based on "voodoo

F r a n k l i n  I V .  S u i t e r ,  p r e s i d e n t  o f  ( l i e  

A l l i a n c e  o f  A m e r i c a n  I n s u r e r s ,  s a p s  

H i e  a v a i l a b i l i t y  o f  a f f o r d a b l e  

i n s u r a n c e  d e p e n d s  o n  a  c l i m a t e  o f  

" l e g a l  a n d  r e g u l a t o r y  s t a b i l i t y . "
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accounting." He said the reports were 
based on requirements o f state insur­
ance regu la tors who, among other 
things, specify that dividends be carried 

i as expenses. Hunter said insurance 
companies do not w illing ly  withhold 
coverage: "We are not in the business 
o f not selling insurance."

Resolution o f the problem is not ex­
pected to come quickly. The insurance

Insurance Industry 
Gains And Losses
The U.S. insurance industry collects 
8249 billion a year in premiums. That is 
6.9 percent o f the gross national prod­
uct and an average o f $972 for every 

, man, woman and child in the country.
There are 5,600 insurance companies, 

with nearly 2 million employees (a third 
of them agents and brokers) and assets 
o f $985 billion.

The Insurance Information Institute 
says that 48 percent o f the world’s pre­
miums are collected in the United 
States, followed by Japan, 13 percent, 
and West Germany, 8 percent.

Property-casualty insurance in this 
country, most o f it written by 900 com­
panies, takes in $118 billion in premi­
ums, about ha lf o f it in personal auto 

, and homeowner policies and half in 
business lines.

For two years, property-casualty in­
surers have had net operating losses. In

industry still faces difficulties. Final 
19S5 figures are expected to show a 
premium/cost ratio o f 116 for the year, 
compared with 118 for 1984. (The ratio 
uses a base o f 100, meaning that for 
every dollar o f premiums in 1985, the 
industry paid $1.16 in costs and claims.)

A t the same time, the dimension of 
the problem and business demands for 

I action are getting attention. Mary Jane 
Fisher. Washington-based correspon­
dent for the insurance industry publica­
tion, S ' a t i o n a l  U n d e r w r i t e r ,  says, 
"The members of Congress are getting 
heat from their constituents who want 
something done about availability and 
pricing of liability insurance."

Though the campaigns for civil jus­
tice reform and a uniform product li­
ability law continue to be pressed, and 
the insurance industry is working its 
way out o f its financial problems relat­
ed to investment policies o f recent 
years, many individual businesses wor­
ry that they w ill sooner or later face the 
dilemma o f Maynard Weaver of Oma­
ha's E llio tt Equipment Corporation:

"W e’ll go broke i f  we pay the premi­
ums. I f we go bare, we risk product 
liability suits shutting us down. We’re 
just sitting here bleeding to death.’’ K3

T o  o r d e r  r e p r i n t s  o f  t h i s  a n d  t h e  f o l ­

l o w i n g  a r t i c l e ,  s e e  p a g e  7 7 .

1984 the total loss was $3.S billion; in 
1985, $5.5 billion. Critics charge that 
those losses are overstated, but the in­
dustry denies that accusation, stating 
that 1985 was the worst year for insur­
ance since the San Francisco earth­
quake o f 1906.

The companies have been paying out 
$1.18 in claims settlements and ex­
penses for every $1 they collected in 
premiums.

O f the payout, 88 cents goes for 
claims and adjustment expt.ises, 25 
cents for sales and administrative ex­
penses, 2 cents for dividends to policy­
holders and 3 cents for taxes.

Losses in some lines were much larg­
er than the overall loss. General liabil­
ity policies cost the companies $1.51 for 
every $1 they got in premiums. Com­
mercial auto liability cost $1.42, Medical 
malpractice cost $1.61.
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N e w  D ire c t io n s  
In  L ia b ility  L a w s

S a fe g u a rd s  f o r  
bu s in ess th a t a re  
u n ifo r m  n a tio n w id e —  
those a re  re fo rm e rs ' 
g o a ls

P roduct liability law in this coun­
try is a confusing patchwork. 
Only 31 states have statutes, and 
no two are the same. Congressio­

nal bills establishing uniform nation­
wide standards have been stymied re­
peatedly, with tria l lawyers leading the 
lobbying.

The result is confusion for business­
es, insurers and injury victims alike. A  
case that would be won in one state 
would be lost in another.

With lawsuits increasing more than 
500 percent in a decade, courts have 
become clogged. Decisions are delayed.

L itigation  takes years to run its 
course before victims are compensated, 
and then legal costs often take more 
than ha lf the money paid in claims. A  
Rand Corporation study o f asbestos li­
ability cases showed that lawyers’ fees 
consumed 63 percent o f all damage 
awards. Since the 1950s the population 
has grown 60 percent, the number of 
lawyers 200 percent and the cost o f the 
tort system, adjusted fo r inflation, 700 
percent.

Although liability law arises from the 
tort system— a person who wrongs an­
other must compensate him fo r the 
wrong— in recent practice it has been 
moving in new directions.

Questions o f negligence and fau lt 
(“ Did someone do wrong, and did it 
cause this injury?’’) have grown nearly 
irrelevant. Instead, courts have moved 
toward a concept o f entitlement to inju­
ry compensation: “ A  person has been 
hurt, and somebody has to pay. Who 
involved has the deepest pockets?”

The judge in the celebrated Agent 
Orange case pressured the seven chem­
ical company defendants to pay $180 
million to Vietnam veterans and their 
families even though, he said later, he 
did not believe there was any medical 
evidence to support their claims.

In this effort to find compensation 
for victims, judges have created a doc­
trine o f “ strict liability." This means 
that manufacturers are responsible for 
more than doing their best to produce 
products without defects. They are also 
responsible for creating product de­
signs whose usefulness outweighs all 
possible hazards, and they must fore­
see ways in which a product m ight be 
misused and warn against them.

U . S .  A s s t .  A t t y .  G e n .  R i c h a r d  K .  

W i l l a r d  ( l e f t )  b l a m e s  l a w y e r s  a n d  

j u d g e s  w h o  h a v e  t r i e d  t o  c o m p e n s a t e

a l l  p l a i n t i f f s  a t  t h e  e x p e n s e  o f  a n y o n e  

w i t h  d e e p  p o c k e t s .
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The limits on manufacturers' liab ility 
have been steadily expanded.

B iro  M anu factu r in g  Company in 
Marblehead, Ohio, is being sued for a 
hand injury caused by a hamburger 
grinder the company sold 27 years ago. 
O rig ina lly  sold to the A ir  Force, the 
grinder was privately owned and in 
commercial use when the accident took 
place. Its safety guard had been re­
moved.

H.B, Rouse &  Company in Chicago is 
being sued fo r injuries on a bench m ill­
ing machine it sold in 1947. The ma­
chine, still owned by the original pur­
chaser, was being used by a new 
operator in an obviously unsafe man­
ner.

Business people generally want laws 
that assure a reasonable balance be­
tween rights o f plaintiffs and defen­
dants.

Some have proposed that product li­
ability be removed from the area o f tort 
and a new no-fault cn7 oensation sys­
tem be created that would operate like 
workers’ compensation. The system, 
supported by business taxes, would use 
adm in is tra tive  shortcu ts to avoid 
courts, guarantee victims speedy re lief 
from economic losses and protect man­
ufacturers from suits.

Other business people, and the Rea­
gan administration, see the answer in

reforming present liability laws. A  co­
alition o f business groups has advanced 
the follow ing as goals o f such reform:

• A  fault-based standard fo r judging 
the adequacy o f product design and the 
appropriateness o f safety warnings.

• A  statute o f lim itations on the time 
period during which manufacturers can 
be held liable for a defective product.

• A  standard lim iting the number 
and size of punitive damage awards for 
injuries frum a particular product de­
fect.

• A  standard requiring that damages 
reflect the extent to which plaintiffs 
contributed to their injuries.

• A  clear presumption that govern­
ment contractors are not liable for inju­
ries resulting from equipment or sys­
tems that they have b u ilt  to 
government specifications.

Sen. Robert W. Kasten (R-Wis.), au­
thor of the best-known reform bill, says 
enactment would “ put money for inju­
ries back into the hands o f the victims 
rather than in the pockets o f lawyers.”

He says uniform nationwide liability 
standards, "by placing clear responsi­
bility on people who make unsafe prod­
ucts, w ill bring about the manufacture 
o f safer products . . .  and do so without 
one cent spent fo r  additional regula­
tion.”  IB

— H a r r y  B a c a s



Alaska Development Consultants, inc.
Engineers Surveyors Planners

5313 A rc tic  Blvd., Suite 201 P.O. Box 4-31B/
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O ffice: (907) 561-1044

March 25/ 1906

Senator Patrick Rodey 
Alaska State Legislature 
Box V
Juneau/ Alaska 99801

Re: HB 532 and SB 377 - Tort Reform

Dear Legislator:

I am writing to you as a 28-year Alaskan resident who is entering 
my 18th year of professional practice as a civil engineer and the 
9th year of business practice.

I urge your support and passage of legislation on tort reform/ in 
particular House Bill 532 and Senate Bill 377. I support these 
bills as well as the Citizens Coalition for Tort Reform. I 
believe passage of these bills are vital to our business climate.

My company's professional liability insurance premium for $1 
million coverage limit rose from $12/000 annual premium to 
$16/000/ to $24/000 in three policy years. THEN/ the 1985 
"indicated" premium quote (an actual quote was never received; 
previous insurance company "left" Alaska) was $130/000 +. This 
was a fivefold increase on the same volume of claims-free 
business.

A single quote for $500/000 policy coverage limit was received 
for a $55/000 annual premium - still an effective increase of 
more than four times.

In view of apparent volatility of the insurance market/ sky­
rocketing premiums/ and declining economy/ all coupled with the 
fact that none of our existing or previous contracts have re­
quired professional liability insurance/ we elected not to re­
insure for "errors and ommissions". Our favorable claims 
experience aided in this decision.

Also/ nowhere in our wildest expectations did we budget for a 
fivefold increase in E & 0 premiums. Predictability! Afford­
ability !
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A recent survey of Alaskan architect-' neer firms/ which an A/E 
ad hoc committee on professional 15' __ insurance commissioned
through the accounting firm of Peat/ liarwick/ Mitchell & Co./ 
indicates an average 2 times increase in 1985 premiums for A/E 
firms with more than $5 million in annual revenues. This rate of 
increase rose to more than 4 times the 1984 premium, for small 
A/E firms in the range of $100 to $200 thousand annual revenues! 
Bear in mind that these are averages. A copy of this survey/ in 
which 43 Alaskan firms responded/ is attached for your infor­
mation .

I know of several design firms who did not or could not renew 
their professional liability insurance policies for the same 
reasons. Several of these firms also have a favorable claims 
experience. We are one of those firms.

We are now faced with the situation where clients who did not 
previously require professional liability insu-ance are now 
requiring such coverage. One notable example is tie Municipality 
of Anchorage who are themselves un-insured due to Ui.availability 
or unaffordability of liability insurance!

The Municipality has been without liability insurance since the 
first of the year/ and now have a firm requirement for 
professional liability insurance for all professional design 
services where they have not previously required such in the 
past.

Meetings with Jack Coyne/ Assistant Municipal Attorney/ and Dave 
Berry/ Director of Property and Facility Management/ June 1985 
and March 1986/ respectively/ indicate the Municipality of 
Anchorage has not experienced any claims or otherwise had a loss 
history on its civil projects (i.e./ streets and roads/ drainage/ 
water and sanitary sewer line improvements).

A January 23/ 1986 memorandum from the Municipality's Risk
Management Division to all Municipal departments requires 
$500/000 E & 0 coverage for professional services for ALL 
projects with construction values up to $1 million/ and $1 
million E & O coverage for projects exceeding this construction 
value.

A recent Municipal request for proposal for civil design services 
lists several projects in the range of $50/000 to $65/000 
construction value. Based on our single quote received last 
spring/ our professional liability insurance premium will equal 
or exceed the construction value of these projects which might 
have a design fee of 6% to 10% of the construction value!



This recent request for proposals/ which were due to Municipality 
yesterday/ covered a list of twelve water and sewer projects/ of 
which only two had estimated construction values in excess of $1 
million. None of these projects are "Eklutna Water" or "Bradley 
or Susitna Hydroelectric" projects/ either. I wonder if there 
are twelve "local Alaskan" engineering firms in Anchorage who 
still have professional liability insurance in force.

I have several real concerns regarding this problem. The first/ 
obviously enough/ concerns my own ability to be able to continue 
working. The second concern is that more and more of this design 
work will be awarded to "outside" engineering firms who have 
"branch" offices in Alaska. I feel strongly that profits/ as 
well as payroll/ made on Alaskan projects should stay in Alaska 
and continue to be spent in Alaska! I wonder how many of these 
"outside" firms/ like the insurance companies/ are also going to 
"pull-out of Alaska" when the economic climate is no longer 
beneficial to them.

Another concern/ though perhaps less direct/ is the State subsidy 
of the student loan and .her programs. Why bother!

Alaska's student loan program helped me through my undergraduate 
and graduate studies at the University of Alaska in Fairbanks 
(money spent in Alaska!). The purpose of the student loan 
program is purportedly to train and educate Alaskans to live and 
work in Alaska. Why bother when the Alaskan work cannot be 
awarded to Alaskan firms who cannot obtain/afford liability 
insurance/ and the work "goes outside" anyway.

On the short-term/ the architect-engineer community is attempting 
to work with the Municipality of Anchorage to resolve some of 
these insurance requirements/ but in the long-term I believe tort 
reform is required to provide some predictability in the courts 
for the insurance companies and predictability and affordability 
for us Alaskans attempting to do business in Alaska.

I'm not trying to paint the insurance industry as being lily 
white/ I doubt that any of us are that/ but I do believe that 
they/ and we/ need help in modifying the climate of extremely 
liberal awards that presently seems to be prevalent in our 
courts.

Alaska State Legislature
March 25/ 1986
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I attended a professional liability seminar in Texas in early 
1984/ and was told by the speaker/ an attorney for a major 
underwriter of professional liability insurance - one of two 
companies still writing in Alaska/ that the courts in Alaska are 
so consumer-oriented that "you guys don't have a chance up 
there" .

Where there were more than twelve insurance companies writing 
professional liab:.ity insurance in Alaska two years ago/ we are 
told there are now two/ possibly three underwriters now.

I sat as a juror on a personal injury/product liability case in 
1983. I have seen the attitude that not only do we need to make 
someone well/ we have to "make it up to them"/ and "somebody" has 
to pay. Unfortunately/ no amount of money is ever going to 
replace a limb or a loved one.

I support every one of the elements in these two bills and the 
Citizen's Coalition for Tort Reform. I am not trying to limit 
victims rights and no one that I know is. Just as victims should 
be compensated in an appropriate and JUST manner/ neither should 
they profit by their unfortunate experience.

I understand that the 13-point HB 532 is one of the more 
comprehensive tort reform bills in the nation. Many of these 
reforms have already been passed by other states "in South 
America" and many of these have been upheld as constitutional in 
the respective state supreme courts.

Again/ I urge you to pass HB 532 and SB 377/ and support other 
companion legislation.

I would suggest to you that if these bills are not passed/ at the 
rate insurance companies are leaving Alaska/ victims may lose 
rights due to the unavailability of insurance. After all/ if 
there is no insurance in force/ there may be no "deep pocket" to 
compensate victims with valid claims.

This started out to be a 50-word Public Opinion Message/ but 
since I've exceeded the limit slightly/ I guess a letter will 
have to do. While these are my opinions/ discussions with 
others/ both within and without the design community/ indicate 
that many share these opinions.
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If I can be of any assistance to you or provide any information/ 
please do not hesitate to contact me.

Very truly yours/

Stephen D. Shrader 
House District 11 
Senate District G

Enel: E & 0 Survey/ dtd 2/27/86

SDS/cs
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M A R W I C K
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Peal, Marwick. M itche ll & Co. 
Certified Public Accountants 
Alaska Mutual Bank Building 
601 West Fifth Avenue,Suite 700 
Anchorage, Alaska 99501
907-276-7401

J a n u a r y  23,  1986

Dear P a r t i c i p a n t :

A t t a c h e d  a r e  t h e  r e s u l t s  o f  t h e  November, 1985 E r r o r s  and Omiss io ns  I n s u r a n c e  
Survey  co n d u c te d  by t h e  American  I n s t i t u t e  o f  A r c h i t e c t s ,  A laska  C h a p t e r ,  and 
t h e  A la ska n  S o c i e t y  o f  P r o f e s s i o n a l  E n g i n e e r s .  F i f t y - f i v e  companies r e sp o n d ed  
to  t h e  s u r v e y ;  how ever ,  o n l y  43 companies  p ro v id e d  i n f o r m a t i o n  t h a t  co u ld  be  
u t i l i z e d  to  compare c h a n g e s  from 1984 to  1985.

E x h i b i t  I  l i s t s  t h e  i n d i v i d u a l  r e s p o n s e s  o f  th e  43 companies used  i n  t h e
s u r v e y .  In  a d d i t i o n ,  companies  were c a t e g o r i z e d  i n t o  s i x  g ro u p s ,  b ased  upon 
t h e i r  1984 r e v e n u e ,  and  a v e r a g e s  have  been  p ro v id e d  f o r  each  g ro u p .  No s i g ­
n i f i c a n t  ch a n g e s  i n  c l a s s i f i c a t i o n  would have  o c c u r r e d  i f  t h e  companies  had
been  c a t e g o r i z e d  based  upon t h e i r  1985 r e v e n u e s .

E x h i b i t  I I  p r o v i d e s  a  summary o f  comments made by r e s p o n d e n t s .

S e v e r a l  companies  d i d  n o t  i n d i c a t e  w h e th e r  t h e i r  1985 d a t a  was a c t u a l  o r  
q uo te d  amounts ;  a s  s u c h ,  t h e  d a t a  f o r  1985 may n o t  be t h e  a c t u a l  c o v e r a g e ,  
d e d u c t i b l e  and premium s e l e c t e d  by a company.

I f  you have  any q u e s t i o n s  p l e a s e  f e e l  f r e e  t o  c a l l  me.

Very t r u l y  y o u r s

P E A T , M ARW ICK, M IT C H E L L  & CO

L a r r y  L. Laughman 
S e n io r  Manager

LLL: BM 
E n c l o s u r e
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Coverage D educ tib le   Premium
198b Revenues Company 196b 1985" II 1985 »* 198b 1985"* M u l t ip l ie r

Less than 1200,000 1 1 1,000,000 1,000,000 5,000 5,000 3,000 1 3 , 10b b.37
2 100,000 100,000 5,000 5,000 2,500 7,172 2.87
3 100,000 250,000" 5,000 5,000 1,500 8,500 5.67
i) 500,000 500,000 5,000 5,000 b,800 13,700 2.85
5 1,000,000 1,000,000 2,500 10,000* 3,000 36,500 12.17
6 250,000 150,000* 5,000 5,000 b,ooo 21,000 5.25
7 500,000 500,000 5,000 5,000 3,973 17,272 b.35
8 500.000 500,000 5,000 5,000 6,868 10,387 1.51

Average 1 b93,750 500,000 b ,687 5,625 3,705 15.95b b. 31

1200,001 to  1H99 .999 9 1 1,000,000 1,000,000 5,000 5,000 7,696 21,898 2.83
10 1,000,000 1,000,000 5,000 10,000 7,902 33,15b b.20
11 — "Not P rov ided"— 5,000 5,000 6,500 31,000 b.77
12 1 ,000,000 500,000* 10,000 15,000* 8 ,b25 30,000 3.56

»■ 13 1,000,000 1,000,000 10,000 10,000 26,000 130,000 5.00
1b 500,000 500,000 5,000 5,000 5,000 17,000 3 .DO
15 ----"Not P ro v ided"— 5,000 5,000 7,785 19,995 2.57
16 1,000,000 1 ,000,000 5,000 10,000* 11,058 37,8bb 3.b2
17 500,000 500,000* bo.ooo bo.ooo 17,952 11,560 .6b
18 100,000 100,000 10,000 10,000 8,71b 66,750 7.66

Average 1 762,500 700,000 10,000 11,500 10,703 39.920 3.73

1500,000 to  1999,999 19 1 1,000,000 1,000,000 25,000 25,000 18,000 5b,000 3.00
20 1,000,000 1,000,000 10,000 10,000 19,000 29,000 1.53
21 500,000 1,000,000* 10,000 10,000 23,602 b0,000 1.69
22 1,000,000 1,000,000 7,500 10,000* 6,500 96,000 1b .77
23 1,000,000 1,000,000 15,000 15,000 26,180 28,756 1.10
2b 1,000,000 1,000,000 15,000 15,000 7,800 22,500 2.88
25 100,000 100,000 10,000 10,000 12,000 16,000 1.33
26 1,000,000 250,000* 15,000 15,000 39,062 63,1b7 1.62
27 1,000,000 1,000,000 20,000 20,000 21 ,bb6 7b.b9l 3.b7

Average 1 Bbb.bbb 816,666 l b , 167 Ib ,bbb 19,289 b7,099 2,bb

11 ,000,000 to  11,999 ,999 28 1 500,000 500,000 10,000 20,000* 15,500 bb,500 2.87
29 1,000,000 1,000,000 25,000 25,000 2 b ,000 130,000 5.b2
30 --- "Not P rov ided"— 10,000 20,000* 17,000 bb.ooo 2.59
31 500,000 500,000 5,000 10,000* 11,892 b6,972 3.95
32 ----"Not P rov ided"— 10,000 20,000* 3b,931 79,37b 2.28

Average 1 66C.666 666,666 12,000 19,000 20,665 68.969 3.3b

12,000,000 to  15,000,000 33 1 1,000,000 1,000,000 bo.ooo 50 , 000* 30,000 130,000 b.33
3b 1,000,000 1,000,000 50,000 50,000 bb,937 127,000 2.83
35 1,000,000 1 ,000,000 25,000 50,000* 27,93b 110,012 3.9b
36 2,000,000 2,000,000 50,000 50,000 70,000 1 1 b ,000 1.63
37 2,000,000 2,000,000 100,000 100,000 b5,392 66,952 l.b 7
38 1,000,000 1,000,000 10,000 25,000* '  65,809 1b7,b75 2.2b
39 2,000,000 2,000,000 50,000 75,000* 133,528 119 ,5bb .90

Average 1 1 ,928,571 1 , b28,571 b6,b29 57.1b3 59,657 116,426 1.95

Over 15,000,000 b0 1 1,500,000 1,500,000 100,000 100,000 55,000 220,000 b.oo
b1 2,000,000 2,000,000 50,000 75,000* 190,000 365,000 1.92
b2 ----"Not P rov ided"—- 25,000 25,000 30,000 35,000 1.17
b3 ----"Not P ro v id ed "---- 50,000 250.000* 50,000 150,000 3.00

Average 1 1,750,000 1,750.000 56.250 112.500 81,250 192.500 2.37

• Ouote a t 1984 le v e l no t p ro v id e d .
•• A c tu a l o r quotes.
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and the

ALASKA SOCIETY OF PROFESSIONAL ENGINEERS 

Errors and Omissions Insurance Survey 
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The following is a summary of comments by respondents:

* The triple cost of premiums made it unfeasible for a small firm, such 
as ours, to continue to carry this coverage.

© New policy with new carrier - they would not cover prior acts, so the 
retroactive date became the date of the new policy. I am still try­
ing to find insurance for my prior acts.

© Coverage was not renewed for 1985 due to an increase in premiums of 
over 400?.

© We are doing without errors and omissions insurance. In ten years of 
practice, we have never litigated a claim. In view of our reduced 
practice and low-risk projects, the premium increase is unconscio­
nable. The insurance industry has a problem, not us, but they want 
us to pay for it.

t Applications were submitted to five firms. So far, two.have declin­
ed, one pulled out of Alaska, one said its gross income was too small
and still no response from the fifth. Did offer suggestions of a
higher deductible and instead of the $500,000 limit, suggested even 
$250,000, but so far no response.

0 The firm is now, in essence, uninsurable as the project insurance 
contract was canceled. The current practice of the insurance indus­
try is an apparent deliberate method of putting the small businesses 
in this country either out of business entirely or at an uncompeti­
tive disadvantage for lack of ability to obtain required insurance 
coverage.

0 My old insurance broker sold the company to another broker who in 
turn sold to an Eastern company this year. At the same time, our 
insurance was due for renewal and the old insurance underwriter would
not renew A&E liability insurance in Alaska. We had to find a new
broker who filed applications with three companies but was having 
trouble getting quotations. In the meantime, the State DOT&PF termi­
nated a contract we were working on for some time due to the fact 
that we did not have insurance coverage for a short period of time.
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• Errors and omissions insurance may not be affordable for us next 
year.

• Did not renew because of the cost. One of my clients is requiring 
$500,000 in errors and omissions insurance. I am trying to get a new 
quote without prior acts coverage.

• Half the coverage for almost four times the premium —  that ii an 
800̂  increase. The carrier already told us we can expect a 20% to 
30% increase for next year. This may tap us to the limit, that is, 
fold our doors. It is about time the federal government and the 
Alaska State legislature did something positive to keep small 
business firms in business. It is getting extremely difficult to 
compete with the big boys, especially with these dramatic insurance 
increases!

• In 1985, dropped coverage from $1,000,000 with $7,500 deductible to 
$500,000 with $10,000 deductible and the premium paid was $34,000. 
Don't remember the May 24, 1985 questionnaire. Since ray coverage 
runs from August 31 to August 31, it was easier to give you the 
actual amounts as they appear on my application for errors and omis­
sions insurance. Basically, when considering we are paying five 
times the premiums for half the coverage, that represents a 1000% 
increase!

t



March 21, 1986

Senator Patrick Rodey 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Senator Rodey:

I am writing to you regarding House Bill 532. First 
off, I am not in favor of House Bill 532, in that I feel it is 
taking away rights of future-injured individuals, and they have 
absolutely no in-put into the loss of their rights to be compen­
sated when they are injured through no fault of their own. The 
problem of "tort reform" is that it is minimizing or totally 
eliminating the responsibility of the physician, manufacturer, 
company, etc., and penalizing the injured person for getting up 
that morning and doing whatever he was doing when he became 
injured.

In Alaska, the medical profession, specifically, is 
working very hard to pass this legislation to totally eliminate 
their responsibility. Many doctors in our state go bare, and 
many more will go bare that now are carrying insurance if "tort 
reform" is passed. The doctors put their assets in trust or in 
other individual's names, so they are not subject to judgments. 
Doctors are pushing particularly to do away with joint and 
several liability because everytime an uninsured doctor injures 
or kills someone, the hospital which gave him privileges to 
practice is also named in the suit, and it ends up paying the 
settlement or judgment because the doctor has hidden his assets. 
I feel both the hospital and the doctor are responsible, and it 
doesn't hurt my feelings a bit if the hospital ends up paying 
because the physician is hiding his assets and refusing to carry 
medical negligence insurance.

The hospital can put a stop to this in a flash, like 
they do in other parts of the country, by requiring every
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physician practicing at their institution to show proof of 
insurance prior to getting hospital privileges. In Alaska, we 
have a good old boy medical association that allows this pathe­
tic situation to exist. Where does the Governor go to have 
medical treatment? Well, it sure isn't to Anchorage, Alaska, 
because he knows as well as other individuals if you can afford 
it, you go outside and get competent help by competent 
physicians, at competent hospitals that have insurance to cover 
accidents or mistakes. That's why you and I buy automobile 
insurance. It's to protect people as a result of an accident or 
negligence.

In passing this legislation, you are guaranteeing that 
there will be more doctors going bare in Alaska because they 
will know now that the hospital will not be tapped but for a 
very small percentage, and they have essentially eliminated 
their financial responsibility to those that are injured at 
their hands.

As a public representative, and an individual who has 
been entrusted with their constituents' best interest, I cannot 
see how you could support H.B. 532 that is so devastating to 
the general public. This is victimizing the victim a second 
time, and you and yours may be the next victims.

What can be done? (1) Make the insurance industry, 
through legislation, set up risk management departments that 
oversee the medical profession which have the expertise and the 
power to take away an Alaskan physician's license if it has been 
shown that he is incompetent. (2) Have the risk management 
department or state licensing department have the powers to 
reduce a doctor's privileges to areas that will keep him out of 
trouble. (3) Require that all hospitals doing business in the 
State of Alaska and certified by the State of Alaska require 
each and every physician to show proof of medical negligence 
insurance before they obtain privileges. (4) Require the 
Commissioner of Insurance to be an actuary or to have an 
actuary on his staff. (5) Require the insurance industry be 
estopped from wholesale price increases that are illegal in the 
State of Alaska, since each price increase has to be submitted 
to the Insurance Commissioner and justified (and all of the 
tremendous increases from 10 0 to 1 ,0 0 0  percent that have 
happened in the State of Alaska this year have happened without 
the formal proceeding set up to protect the public). (6) Set 
up reinsurance pools or insurance pools for industries that 
have been singled out by the insurance industry. (7) To 
disallow insurance companies to arbitrarily cancel an 
individual's insurance, but to give them adequate notice and 
adequate reason. In Alaska, as in other parts of the United
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States, there are companies that have had absolutely perfect 
records and their insurance has been either cancelled or 
increased to such an amount that it is prohibitive. Insurance 
premiums should be on the basis of claims made history, so that 
if you have a company which is historically bad, it should pay 
a higher premium than the company that is concerned and has a 
good safety record. (8) Make it so that the Commissioner of 
Insurance cannot get into the insurance business until five 
years after he terminates with the State of Alaska.

The insurance industry in 1975 did a dry run for the 
1985 "insurance crisis." If you will remember, throughout the 
United States, they targeted the physicians who in our country 
have a lot of political clout and money; and they have again 
targeted them, as well as other professions and companies such 
as day cares, bars, and recreational providers. By doing this, 
the insurance industry knew they would directly impact millions 
of individuals through either higher costs or the loss of a 
service--recreation.

I am sure you have heard that the insurance industry
goes in a 10 year cycle, and as I noted previously in 1975 we 
had a dry run for the industry falling flat on its face again 
in 1985 and blaming that strictly on the tort system in America 
and nor on their bad business practices and corporate greed. 
Just in case you have not kept up with this aspect of the
"crisis," the insurance industry during the time of high
interest rates put all of their moneys in large interest-bearing 
funds, grining interest at 20 percent, cut prices ridiculously 
so to undercut their competition to get a larger share of the 
market, and then failed to put the appropriate amounts of money 
in reserves to cover losses that were forecast by their own 
actuaries. When the interest started going down, they started 
earning less money; and with the failure of adequate reserves, 
they had to start paying out large losses from natural
disasters, airplane crashes, hotel fires, and the like; and
they went flat on their faces as an industry. This is when 
they started yelling, "tort reform," "tort reform," and blaming 
the whole problem on the judicial system.

"Tort reform" is happening nationwide, and the
insurance industry has orchestrated this "insurance crisis" and 
the Insurance Information Institute of New York is sending out 
packets called "The Civil Justice Crisis" which tells the
recipient of the packet how to get tort reform legislation
passed, and it is a step-by-step instructional book with
examples and fliers, etc. On first blush, you may raise your
eyebrow at a conspiracy theory, but once you look at this
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packet:, it is quite clear what they are doing, and that it is 
not something they have just casually set out to do.

I want to thank you for your time. I want to again 
strongly urge you to oppose House Bill 532 and any other bill 
that is going to penalize the individual who has already been 
injured by taking their rights to recovery away for the injury 
caused by a third party.

Sincerely yours,

Leonard J. Hackett

L J H :amm



O ffic ia l Business

Alaska jiia ie  ' l̂egislature
S e n a te

Committee on Cabor &  Commerce Pouch V 
State Capitol 

Juneau, A laska 99811

March 24, 19S6

TO: Senator Rodey, Chair
Senate Judiciary Committee

FROM: Senator Zharoff
Chair, Senate Labor and Commerce Committeee

P.E: Tort Reform legislation

By request, I am forwarding to you a proposal related to tort reform legis­
lation, sent by a Kodiak constituent. We were not able to accomodate every 
request regarding the tort reform bill while it was in the Labor and Commerce 
Committee, but I promised I would bring this to the attention of the Senate 
Judiciary Committee. Thank you.



Kerrait D. Reppond 
1616 Selief Lane 
Kodiak, AK 99615

Senator 7 ed Zharoff 
Box V
Juneau, AK 99811 March 5,1986

Dear Senator Zharoff:
I have enclosed a copy of a bill passed last year in Idaho

which prohibits so-called "wrongful life" suits. In such suits, 

parents of a handicapped child claim a doctor was at fault for 

not preforming prenatal tests that would reveal the handicap so 

they could have the child aborted. The idea being that death is 

preferable than living with a handicap. Other enclosed material 

gives additional data on such legislation. It is obvious why 

pro-life people favor the bill but it should have support among 

all physicians as it is really for their protection. This would 

be especially true of pro-life doctors who are ethically opposed 

to abortion. This bill could be part of any tort reform 

legislation. Nothing in the bill hinders prenatal testing for 

birth defects or abortion. I would appreciate it if you would 

look over this idea.

Thank you for your recent letter concerning state program for 

^renatal services. It is my hope that the legislature will soon 

see the hypocricsy of claiming to be "pro-choice" while funding 

only one choice in the abortion question.

S i n cerely,

Kermit D. Reppond



STATEMENT OF PURPOSE 

RS 11142

of
Rs 11142 precludes a cause ,&c5 action based on 

the claim that, but for the negligence of another, a 
woman would have had an abortion. It only precludes 
an award of damages; it does not prevent a woman 
from having diagnostic tests performed to detect a 
handicap, nor does it prevent any woman from obtaing 
an abortion.

The bill -represents a public policy choice favoring 
childbirth ar.„ refusing to encourage or facilitate 
aboruion, infanticide, bad medical practice and 
uneuuui treatment of the handicapped.

FISCAL IMPACT

There is no fiscal impact to state agencies.

STATEMENT OF PURPOSE/FISCAL IMPACT- H



LEGISLATURE OF THE STATE OF IDAHO

IN THE ________________

________________ B I L L  NO.

BY

1 A N  A C T

2 R E L A T I N G ' T O  PR O C E E D I N G S  IN C I V I L  A C T I O N S ;  A M E N D I N G  C H A P T E R  3, T I T L E  5, I D A H O

3 CODE, BY THE A D D I T I O N  OF A N E W  S E C T I O h  5 - 3 3 4 *  I DAHO CODE, TO P R O V I D E  T H A T

4 A C A U S E  O F  A C T I O N  S H A L L  N O T  ARISE, A N D  JAMAGES S HAL L NO T BE A W A R D E D ,  O N

5 B E H A L F  O F  AN Y PERSON, B AS ED O N  T H E  C L A I M  T H A T  BUT F O R  T H E  A C T  OR  O M I S S I O N

6 OF  A N O T H E R ,  A P E R S O N  W O U L D  NO T H A V E  B E E N  P E R M I T T E D  T O  H A V E  B EEN B O R N  A L I V E

7 BUT  W O U L D  HAVE BEEN ABORTED, A N D  T O  P R O V I D E  CAU SE S OF A C T I O N  T H I S  A C T

8 S H A L L  N O T  PRECLUDE; AND D E C L A R I N G  A N  E M E R G E N C Y .

9 Be It E n a c t e d  by the L e g i s l a t u r e  of the S t a t e  of Idaho:

10 S E C T I O N  1. That  C h a p t e r  3 ,  T i t l e  5, I da ho  Code, be, and the s a m e  is

11 h e r e b y  a m e n d e d  by the a d d i t i o n  ther et o of a N E W  'SECTION, to be k n o w n  a nd

12 d e s i g n a t e d  as S e ct io n 5-334, Idaho Code, and to read as follows:

'3 5-334. A C T  OR O H I S S I O N  P R E V E N T I N G  A B O R T I O N  N O T  ACTIONABLE. (1) A c a u s e  of

4 a c t i o n  shaLl not arise, and d a m a g e s  shall not be awarded, on b eh a l f  o f  a n y

1 j person, b a s e d  on the c l a i m  that but for the a ct  o r  om is s i o n  of a n o c h e r ,  a

16 p e r s o n  w o u L d  not have been p er m i t t e d  to h a v e  been  born alive but w o u l d  have

17 bee n ab orted.

18 (2) T h e  provisions of this s e c t i o n  shall not pr ec lu de  causes of a c t i o n

19 b as ed  on claims thac, but for a w r o n g f u l  act o r  o mission, f e r t i l i z a t i o n  w o u l d

20 noc hav e occurred, maternal d e at h w o u l d  no t h av e  o cc ur r e d  or h a n d i c a p ,

21 disease, defect or d ef ic i e n c y  of an i n d i v i d u a l  pr ior  to birth would ha v e  been

• 22 preve nt ed,  cured or ameliorate*4 ’n a m a n n e r  that  p r e s erv ed  the he a l t h  an d life

23 of the a f f e c t e d  .individual.

24 SECTION 2. An emergency e x i s t i n g  t h e r e f o r ,  which emergency i s  h e r e b y
25 d e c l a r e d  to  e x i s t ,  t h i s  a c t  s h a l l  be in  f u l l  f o r c e  and e f f e c t  on and a f t e r  i t s
26 passag e  and a p p r o v a l .



•ill. t o  s h i e l d  d o c t o r s  f r o m  w r o n g f u l - D i r t h  su i t s  ui
3y DAVID NEWMAN
■nil Mir

(OISE — Idaho's inU-abortlon 
ivists are urging lawmaker sup- 
t this year for a bill that would 
ild doctors from "wrongful 
h" malpractice lawsuits
ear of such lawsuits coerces

doctors into performing nsky and 
expensive prenatal tests on their 
patients to diagnose potential hand­
icaps. pro-life advocates contend.
When tests show a birth defect ts 

certain or likely, prospective par­
ents choose to abort the pregnancy 
in more than 60 percent of such 
cases, according to a Chicago doc­
tor aiding the lobbying efforts of

Right to Life of Idaho
"It makes physicians a hit squad 

lor those people’ who morally favor 
abortion as an alternative for soci­
ety's obligation to care (or the 
handicapped." said Sandpoinl Dem­
ocrat Rep. Steve Herndon, a devout 
supporter of the prolife agenda.
The test in qcstion is amniocen­

tesis. in which a long needle is used

to penetrate the i 
draw a sample ol 
The fluid is culluri 
mined to reveal tf 
makeup 
"It's used as a 

stroy o**e.'' said K 
the icgislafve direiI .In nf Mlhrt ”It’t

uoctors .(Continued from  pege !)-
Down's Syndrome or spina bifida, 
neither of which can be completely 
cured."
Wrongful-hlrth lawsuits typically 

arc filed bv the parents of a handi­
capped child. They contend a physi­
cian was negligent because he 
failed to perforin diagnostic tests 
that would have revealed the handi­
cap and perhaps convinced the par­
ents to terminate the pregnancy 
rather than care (or the child.
"With that as a cause of action, 

you place the medical community 
in a position where they have to 
test (or every birth defect imagina­
ble." said Herndon, who Is a law­
yer. "You're exposing the ph; - 
cians to liability for damages ti 
did not cause."
Such lawsuits arc becoming in­

creasingly common as legal pre­
cedents are set in more and more 
states, according to pro-life advo­
cates. medical experts and mal­
practice insurance earners.
A September 1S34 decision by the 

Idaho Supreme Court 10 Blake vs. 
Cruz appears to have opened the 
door to wrongful-birth acUons in 
this state, according to Uhlenkott.
In that case. Dr. Amado J. Crux 

failed lo diagnose or order a test 
for a case of German measles in a 
Kamiah woman who subsequently 
gave birth to a severely handi­
capped daughter.
"A physician whose negligence 

has deprived a woman of the oppor­
tunity to, make an informed deci­
sion whether her fetus should be 
aborted should be required lo com­
pensate her for Hie damage he has 
... caused." the court said.
It’s not clear how common such 

lawsuits are in Idaho. No reliable 
information on wrongful-birth ac­
tions is available from the Idaho 
Medical Association, the state 
Board of Medicine or the slate In­
surance Department.
"They're on the rise." said Bar­

bara Reynolds, a spokeswoman (or 
Si. Paul Fire & Marine. The Minne­
apolis-based insurance company is 
the nation 5 largest malpractice in­
surance carrier, with 14.6 percent 
of the U.S. market.
Legislation aimed at slopping the 

rise emerged here Thursday. House 
Bill 120 provides that there shall be 
no cause for legal action, and no 
damages awarded, for a doctor's 
failure lo perform tests, reveal a 
handicap and provide information 
that leads parents to select aoor- 
non rather than a live birth.
"It only affects tests that would

be used only to end the life of the 
child." said Dr. Steven Zielinski of 
Chicago, who is lobbying Idaho 
lawmakers and is affiliated with 
the Americans United for Life Le­
gal Defense Fund.
"They (doctors) will never get off 

the hook il their actions are truly 
negligent." Zielinski said.
The bill would not prohibit pre­

natal diagnostic tests; a pregnant 
worn n still could elect lo have 
them performed.
But the decision to administer 

tests would be made on clinical 
grounds, rather than upon econom­
ic grounds. Zielinski said. Fear of 
wrongful-birth lawsuits lorces doc­
tors to administer the tests to near­
ly all their obstetric patients — 
whether or not they have high-risk 
pregnancies — as they build evi­
dence to combat potential malprac­
tice suits.
Pro-life interests believe such 

blanket testing not only encourages 
abortions ot nanuicappco cnildren. 
but carries other health hazards 
and economic consequences.
Amniocentesis carries an S to 10 

percent risk of injury to the fetus, 
according to Zielinski.
"You may wind up creating 

handicaps which would not have ex­
isted otherwise." he said.
Uhlenkott noted the lest also car­

ries a 2 percent risk of spontaneois 
miscarriage, while mothers age 10 
have only a 1 percent risk of bear­
ing a child who suffers from 
Down's Syndrome. The risk of 
Down's Syndrome is lower for 
younger mothers.
Uhlenkott was citing slatU.tics 

from a 1983 article by Dr. H'fmie 
Gordon, a Mayo Clinic genetic 
researcher, that appeared in a 
newsletter published by Ihe Ameri­
can Life Lobby.
Uhlcnkolt 'further noted that 

abortions performed because ol in­
formation revealed In the test oc­
cur late during the pregnancy — at 
the 24th or 25th week — when nik 
of iniury to the mother is high.
As lor economics, spokeswoman 

Reynolds of St. Paul Fire Si Marine 
cautiously said wrongful-birth ac­
tions contribute lo increases in ihe 
cost of malpractice insurance.
Her company Friday imposed a 

25 pcrccr.T boost in the cost of such 
insurance for obstetricians and 
other doctors who administer pre­
natal care and deliver children.
In Idaho. SI. Paul's new annual 

premium is J26.846 for an obstetri­
cal malpractice policy affording II

million protection. The company's 
rales for similar coverage range 
from 16.316 per year in Arkansas lo i 
145.722 In DaOe Counly, Fla.. Rey- • 
noldssaid.
The December 1983 average na­

tionwide lor her company's obstetr­
ical policy was 133.400. she said, 
and is higher now.
Idaho Medical Association Exec­

utive Director Don Sower said costs 
(or malpractice insurance côer a 
wide range. He cited another ob­
stetric policy that costs 112.000 per 
year, but noted that carrier has no­
tified Idaho doctors to expect a rate 
boost ol not loss than 30 percent in 
June.
Rep. Doan Sorensen. R-lr se. is r 

surgeon and past presidi n- of t’ 
IMA. and also sits on Hi • .
Ice considering HB120.
Sorensen estimates at mal­

practice insurance add IJOO to 
11,000 to the patient's ■. st for a 
typical delivery.
"1 ne pro-life peoplr .ook at this a 

little differently than physicians." 
said Sorensen, who said he's heard 
of obstetrical malpractice rates us­
ing as high as 180.000 per year in 
•gome states.
The effect of high insurance 

rates is not limn ad to increased 
health-care costs Sorensen said it 
also is forcing some doctors oul of 
the baby business. That is particu­
larly true for general practitioners 
and rural doctors, he said, who can 
buy cheape- insurance if they omit 
obstetrical care from iheir ser­
vices.
"Of all the medical specialties, 

this is the one that's having the real 
problem.' he said.
If the till becomes law, Sorensen 

said. "I t sink most responsible ob- 
gyn people will still go through the . 
motions ol advising patients. Idon'l : 
think il will change the methods ol 
practice." |
IMA director Sower said his 1 

group has taken no position on the I 
bill, but it is before Ihe board of di­
rectors (or consideration
"The abortion issue aside, most i- 

of Ihem (doctors) support reducing • 
doctors liability." said Sorensen, 
who predicted the medical commu­
nity will remain neutral or support 
he bill.
HBI20 rests now with the House 

Judiciary. Rules and Administra- , 
lion Committee. Chairman Rep. I 
Larry Harris. R-Boise. said the bill I 
probably will come up for commit­
tee debate during the week ol Feb. ' 
II. I
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C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M ,  inc.
“voices raised in unison..!’

T O :  A L L  L E G I S L A T O R S

F R O M :  C I T I Z E N S ’ C O A L I T I O N  FOR  T O R T  R E F O R M

S U B J E C T :  E N C L O S E D  D A T A  FOR Y OUR  U S E  A ND  R E V I E W  

Thanks ,

A l  T a m a g n i ,  S r .
C h a  i r m a n

738 H  Street, Suite 300 • Anchorage, Alaska 99501 • (907) 276-,i35



Who is the Citizens Coalition for Tort Reform?

i lie (,'ili/cns Coalition for T ori Reform is an organizat ion composed »»f 
representatives froot a broad cross section of Alaskan businesses and professions.

T hey include these companies, associ: ions and agencies:

Alaska Aii Carriers  
Alaska llroadcastcrs Association 

Alaska C'haplcr, American Institute of Architects (A I A)
Alaska Dental Society 

Alaska General Contractors  
Alaska Chapter , American Optometric Associ a lion 

Alaska Movers Association 
Alaska Oil Marketers Association 

Alaska Mental Association 
AI ".si: a Section, Fairbanks branch, Amciiean  Society of Civil Fngineeis 

Alaska Society of IT of essional Engineers 
Alaska State Health Association (Hospitals)

Alaska State Medical Association 
Alaska Support Industry Alliance 

Alaska T ruckers Association 
Alaska Visitors Association 

Anchorage board of  Realtors 
Anchorage Restaurant and beverage Association (ARUA)

Cabaret Hotel and Restaurant Rctailcis  (CHAR)
Childbirth Educators  

Daycare ()| c la ims Association 
Fait hanks North Star  borough 

Financial Managers 
Hotel and Mold Association 

Insurance brokers and Agents Association 
Nurse Mid wives Association 

Pension Consultants  
ITofcssinunI Physical T herapists Association 

Risk Management Association 
Southern Association of Life Underwriters

The CiLizcns Coalition for Tort Reform, Inc.
7J8 H Stiikkt, Sum ? HID 

Anciiokaok, AK 99501

(907) 276-1135



T O R T  R E F O R M -  A COMPREHENSIVE 
SOLUTION TO THE INSURANCE CRISIS

Introduction

T h e  T a x  t h a t  S k i r t s  t h e  T a x  C o l l e c t o r

A tort is literally a wrong. Tort actions seek to redress wrongs in a court of 
law. A close look at how the tort reparat ions system works 1986 reveals that 
i t ’s not working. The system is mired in inefficiency, punctuated  with greed 
and demonstrably unable to deal with the great bulk of its caseload in a 
timely and fa ir  manner.

It often takes three to five years to set tle a case. Only 30 to 40 per cent of 
the costs of reaching a settlement go to victims, and tha t  does not include 
costs of the court system.

The economic costs to society arc s taggering and d if f icu l t  to precisely 
quantify.  It is clear that the hefty increases in insurance rates a f fec t  the 
price of nearly every product or service we purchase. It is a tax — a lax 
imposed by default, without full political and social evaluation of its impact.

A society that can send men to the moon ought to be able to settle liability 
claims in a more effect ive way. Most other  western countr ies  do.

T h e  C o m p r e h e n s i v e  S o l u t i o n

The tort reparat ion system needs a thorough overhaul.  Alaska can no longer 
a f fo rd  the luxury  of having its courts  adminis ter  a giant  lottery where a 
victim may win a fortune,  but more likely will f ind  the pot at the end of the 
rainbow empty.

Alaska and other  s tates have been t inkering with the tort system for  ten or 
15 years and there is adequate evidence major changes in the tort reparations 
system is essential. The fundamental goal of tort reform is to restore 
predictability lo the tort system.

All manner of solutions to insurance crisis have been proposed including 
tighter  regulation of insurance companies, s tate-backed insurance funds and 
reform of the tort system. More regulat ion may be useful and  a state- 
supported fund may provide temporary rel ief  to some. However, without 
stopping the flagrant abuses of the tort system, liability will continue lo be a 
serious problem for business, government and consumers.

The following proposals address the major faults of the tort system. They arc 
intended to restructure the process to allow more e f f ic ient  and  effective 
dispute resolution. These reforms should get a higher proport ion of  damage 
payments into the hands of p la in t i ffs  while protecting the rights  of 
defendants  and the public which ul t imate ly  pays the bills.

T h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  N e w s  M e d i a  C o n t a c t :
7 3 8  H  S t r e e t ,  S u i t e  1 0 0  B e v e r l y  o r  E d  la e n s o n
A n c h o r a g e ,  A K  9 9 5 0 1  ( 9 0 7 )  2 7 6 - 4 6 0 0
( 9 0 7 )  2 7 6 - 1 1 3 5

P a g e  1
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I t e m iz e d  J u r y  A w a r d s

Juries awards for damages should specify amounts lor  monetary losses, non­
economic losses, fu tu re  losses, past expenses and other  losses. This will help to 
eliminate arbitrary awards based upon showmanship or prejudice and introduce 
an element of rationality in award construction. An itemized award  which is 
grossly unfa ir  to cither the victim or defendant  can be more effect ively 
appealed than a lump-sum award.

R u l e  8 2

Rule 82 is unique to Alaska. It is a device to increase at torneys’ fees above 
the agreed level by order  of the court. The rule was originally adopted to 
apply in certain public interest lawsuits, but it has been extended to cover 
most l iability suits. It simply adds up to 10 percent to the cost of awards 
without serving the originally intended public purpose.

A r b i t r a t i o n

Tort litigation is time consuming and expensive. Claims under $50,000 should 
be required to go to arbi trat ion before being heard in Superior Court. Either 
party would be free lo appeal the arbi trat ion decision to the courts, however 
the results of the arbi trat ion could be admitted in evidence at any subsequent 
trial. Experience indicates that the effect would he to reduce the number of 
cases going to court, lower the costs of resolution and ultimatcl ' get more money 
into the hands of victims without great delays.

N o t i c e  o f  P o l i c y  C a n c e l l a t i o n

Individuals , businesses and professionals have been suddenly cut o ff  from 
their insurance programs. Companies should be required to give 60-day notice 
of changes in coverage. This would avoid drast ic  disruptions in people’s 
abil ity tc earn a living.

P r e - j u d g m e n t  I n t e r e s t

Interest is often paid on awards. It should accrue from the date an action is 
filed. Currently,  interest accrues in many cases from the date of the 
occurrence - even if no claim is filed for years. A defendant should not he 
required lo pay interest covering that period of time when he may have had no 
knowledge of his liability.

W r o n g f u l  D e a t h  S t a t u t e

Where there arc no dependents, wrongful death monetary awards should be 
limited to $25,000. A wrongful death is always unfortunate, but it is 
questionable public policy which permits — even encourages — distant relatives 
and lawyers to reap a windfall at the expense of other policy holders and the 
public.

T h e  C i t i z e n s  C o a l i t io n  f o r  T o r t  R e f o r m
JA N U A R Y  1986a
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A COMPREHENSIVE LEGISLATIVE SOLUTION TO THE  
INSURANCE CRISIS

J o i n t  a n d  S e v e r a l  L i a b i l i t y

If more than one defendant is found partly responsible for an injury, each 
can be held "jointly and severally" liable for all damages. This means that if 
one defendant is unable to pay, the other defendants must pay the entire 
award. Responsibility should be apportioned according to the degree of fault 
and each defendant's requirement lo pay damages should reflect his share of 
responsibility for the injury.

N o n - e c o n o m i c  A w a r d s

Non-economic awards compensate a victim for intangible loses -- loss of 
consortium, pain and suffering, traumatic experiences and other things for 
which no established economic value exists. A limit on this kind of arbitrary 
award will help establish consistency and fairness in this no-man’s land. We 
suggest a maximum award of $250,000 per incident. The U.S. Supreme Court 
has upheld such a law in another state.

S t r u c t u r e d  S e t t l e m e n t s

Damages awarded for predicted future loses should be computed at their 
present economic value. The injured party would have an option to accept 
lump-sum payment at present value or accept structured payments running 
over a period of years and equal to the total award. This guarantees financial 
support and care for a long lime, often for life.

C o l l a t e r a l  I n c o m e  S o u r c e s

Insurance payments which have been made to an injured party should be 
disclosed to the jury and should be protected from recovery in the event the 
victim receives an award. Under current rules, juries cannot be told about 
existing medical or other insurance coverage. If the injured party receives an 
award, the insurance companies which have fulfilled their obligations may 
sue for repayment from the victim.

S l i d i n g  C o n t i n g e n c y  F e e s

Plaintiff attorneys today can take upwards of 40 percent of a total award 
verdict. A  sliding scale will increase the proportion of the award which 
actually goes into the victim’s pocket as the size of the award increases.
Where the sliding scale is now in effect, lawyers still work on contingency fees, 
but victims recover a greater share of awards. The U.S. Supreme Court has up­
held this principle.

T h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m
JA N U A R Y  1986a
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P u n i t i v e  D a m a g e s

Punit ive damages is the civil justice system's way of  punishing defendants  
for conduct part icularly offensive to society., therefore, punit ive damages 
should be paid to the State of Alaska. Society as a whale should share the 
benefits of punitive damages (which are rarely covered by insurance).

S t a t u t e  o f  L i m i t a t i o n s

The current  statutes of limitation must be clar if ied to make sure that 
lawsuits are brought within a reasonable time. Recent court decisions make 
it possible to file suits in the distant  future,  making risks totally 
unpredictable. The alternatives to a functional s ta tu te  of l imitation arc 
insurance devices which effectively establish these limits without  benefit of 
public policy considerations. These devices (claims-made policies) can cause 
severely reduced public protection and even reduced availability of some goods 
and services.

F r i v o l o u s  S u i t s / U n t r u e  A i . i .e g a t i o n s

An Indiana woman purchased a box of Cracker Jacks. The usual prize was 
not in the box, so she filed suit against the manufacturer .  Someone had to 
defend the suit, even if it was only to ask for dismissal. A responsible legal 
system should require that p la in t i ffs  at torneys cert i fy that the facts have 
been reviewed and there is reasonable and meri torious cause for  f iling the 
action. This cert i f ica t ion should be made in writing. Rules have been 
adopted by the U.S. Supreme Court and ten states to curb these abuses of our 
court system.

F u l l  D i s c l o s u r e

Essential data should be made available to state regulatory authori t ies  on a 
quarterly or semi-annual basis, to allow proper regulation of regulated 
companies regarding reserves, premium rates, loss ratio, investment and other  
data so as to properly protect people of Alaska.

T h e  C i t i z e n s  C o a l i t io n  f o r  T o r t  R e f o r m
JA N U A R Y  1986a
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by M O R T IM E R  B . Z U C K E R M A N
Chaittnan and Editor—in-Chief of U.S.News A World fiepoil

THE NATIONAL LOTTERY
A n epidemic o f cosily litigation is sweeping the 

k country, and the time to halt il is now.
Witness the efforts o f lawyers after any disaster, 

such as an airplane crash or the tragedy at Hho- 
pal, India. They rush to the scene and descend 
upon Ihe distraught survivors and relatives. They 
rent movie houses and auditoriums to make their 
pitch for clients. In law offices all over the coun­
try, lawyers arc hard at work finding and convinc­
ing people lo  file suit. It used to be that lawyers 
tried to persuade their clients to settle disputes. 
No longer.

The pot o f gold for lawyers is a huge fee or a 
participation o f up to 50 percent in court awards. 
Staggering court aw ards in cases 
whose results seem lo  violate common 
sense have made it worthwhile for the 
lawyers. Recently, a man attempted 
suicide by jum ping in front o f a New 
York subway train, l ie  sued the Tran­
sit Authority  because the train stopped 
in lime to save his life but not quite 
soon enough lo  avoid some physical 
damage to him. He collected more 
than SbOO.OOO.

And what about the tenant, cele­
brating his birthday on a Sunday after­
noon, who drowned when he drunkenly tried lo 
walk along the bottom o f his apartmcut-house 
swimming pool in the fu ll view o f his wife and 15 
close friends? H is  wife successfully sued the land­
lord ’s insurance company.

The result? Soaring premiums for liab ility  in­
surance to cover this increased and indeterminate 
financial exposure. Legal costs and insurance have 
become an increasing component o f the price o f 
goods and services. Even the availab ility o f some 
consumer services is being curtailed.

I’ersonal-injury nwatds, especially ju ry  awards, 
a;e out o f touch with reality. They are often based 
on estimates o f how much money the defendants 
have rather than whether they arc at fault. The 
awards have become a means lo redistribute 
wealth rather than a measure o f fault o r a deter­
rence lo  undesirable conduct. It may appear lo a 
jury that an insurance company, individual, cor­
poration or government with "deep pockets” is 
paying the claim. The truth is that m illions o f

" litt le  pockets" are actually paying the cost cither 
through higher prices for products and services or 
through higher insurance bills.

11 is lime lo  re-examine the manner in which 
the nation's jud ic ia l system deals with injured 
parties.

First, a method must lie developed to lilt  the 
jud ic ia l system against increased litigation. One 
approach would be lo compensate a successful 
defendant for the cost o f the defense against an 
unsuccessful plaintiff. The obvious benefits would 
be a more serious and thoughtful analysis o f a 
cla im  prior to bringing a lawsuit and a reduction 
in the number o f frivolous claims. It would also 

bring pressure to bear on achieving a 
reasonable settlement o f the matter 
prior to running up large legal fees.

Second, the slates should follow  the 
example o f Californ ia in lim iting con­
tingent fees to lawyers. These fees the­
oretically balance economic power for 
those who cannot afford the cost o f 
bringing a case on an hourly basis. In 
practice, however, contingent fees 
have fostered an atmosphere o f a no- 
cost lottery for clients. The Ca li forma 
b ill caps the contingency fees at 40 

percent o f the first $50,000 o f the settlement, 
ranging downward to 10 percent o f any award 
above $200,000.

Th ird, damages awarded for "pain and suffer­
ing" and other noneconomic losses should be 
capped. Ca lifo rn ia  has set a lim it o f $250,000, 
con tro lling  the awards in nicdical-mnlpraetice 
suits for such vague matters as grief, mental dis­
tress, etc.

One o f the great principles o f Am erican ju ris­
prudence has been access to justice through the 
court system. Uut the right lo swing your arm 
stops at the point o f another man’s chin. The right 
to access lo  the courts must not be permitted to 
bury our society under a mountain o f legal plead­
ings that raise insurance b ills for all. To permit 
this abuse is lo turn the courts into a national 
lottery in which the winning names are the law­
yers and certain plaintiffs who are picked by 
judges and juries, while each o f us, every day, is 
the loser. SI

80 u  s . t t r v i  s. w o r l d  h epo r t . J a n .  27, 1986



MALPRACTICE BATTLES 
Surgeon Donald Stewart has 

(ought o i l six suits
HOMEOWNER WOES 

Helene Harris's pet nearly cost 
her insurance coverage

BARTENDER RISKS 
High premiums forced Washington, D.C., bar owner 

Jim Stiegman to go w ithout insurance

T h e  impact on c o n s u m e r s ,  business a n d  professions

08 A  seriously injured California gymnast wins S14.7 m il­
lion in a sun against an exercise-mat manufacturer.

I la l fo f l l ie  10 doctors doing obstetrics work in M oiilrosc, 
Colo., stop delivering babies when insurance rates soar.

A  New Jersey couple must pay $72,500 to a woman hurl 
when a man who had been drinking at the couple's home 
smashes his truck into her car.

In Minnesota, a farmer cancels a live Nativity scene when 
an insurer asks a $540 premium in case someone is injured 
by a donkey and horses carrying Mary and the Wise Men.

It seems that everyone is liable these days. Juries return 
costly verdicts against homeowners, m illion-dollar awards 
against professionals and huge assessments against manu- 
faciuivrs. A  new national study by Ohio-based Jury Verdict 
Research. Inc.. reports the dollar amount o f awards in 
petsonnl-injury cases up 15 | erccnl in 19S4. Courts issued 
401 verdicts exceeding $1 m illion dial year, Ihe latest for 
which statistics are available. A sampling shows liability 
suits filed in stale courts jumping by 20 
percent or more over seven years, according 
lo  the National Center for Stale Courts.

“ We are in the midst o f an unprecedented 
liability crisis," says Barry Bauman o f the 
U.S. Chamber ol Commerce. To cope, insur­
ance firms have been raising premiums 
sharply since 1 ">f?4— sometimes by 1,000 
percent or more al a c lip— drastically reduc­
ing coverage and sometimes pulling out allo- 
gedtcr. Companies in turn arc abandoning 
lines o f business, operating without insur­
ance or hiking prices o f products to cover

Million-dollar 
verdicts

1970 " 75 '80
U S N & W R —Basic dala: Jury Verd*ct 
Research. Inc

premium costs. “ Companies don’ t pay the cost o f produet- 
liab ility suits— consumers do," says Martin Connor, Wash­
ington, D.C., attorney for General E lectric Company. M an ­
ufacturers say 20 percent o f the cost o f a $25 stepladder 
goes to insurance. A  sim ilar proportion in the airplane 
industry was one reason Beech A ircraft Corporation quit 
making a small training aircraft.

Meanwhile, obstetricians and surgeons are walking away 
from their practices rather than paying insurance premiums 
o f up to $50,000 or more a year. States, cities and school 
districts spend large sums to satisfy judgments and drop 
risk-laden services such as recreation programs.

The turmoil springs from changes in the law and society. 
N o  longer is the decisive question whether the party sued—  
the defendant— negligently harmed someone. The question 
now centers on how much the p la in tiff ought to be compen­
sated for injuries. Judges constantly expand “ common law " 
to create new grounds for suits, and citizens in a more 

impersonal world look to courts to solve 
problems. They are aided by a corps o f 
700,000 lawyers— roughly l for every 350 
Americans— who collect some S55 b illion a 
year in fees. The spread o f liab ility insurance 
also has led to a mind-set that no one really 
gets hurt by the barrage o f suits since insur­
ers w ill pick up the bill.

C ritics contend that the system has gone 
out o f control. R ichard W illard, ch ief o f the 
Justice Department’s c iv il division, charges 
that some judges and lawyers are utilizing 
the courts in such a way as “ to restructure

U S NEWS *, WORLD REPORT. Jan 7 7. 1986 35



society and administer a massive scheme for the redistribu­
tion o f wealth."

Trial lawyers and consumer spokesmen such as Ralph 
Nader argue that the problems spawned by expanded liab il­
ity have been exaggerated. The real villains, they say, are 
properly and casualty insurers who are trying to use an 
attack on the courts to line their own pockets. “ What we are 
witnessing is a manufactured crisis, intended to bloat insurer 
profits and reduce victim  rights." contends J. Robert Hunter, 
president o f the National Insurance Consumer Organization.

Some consumers argue, too, that the spurt o f damage 
claims serves as a warning that providers o f goods and services 
must maintain high standards— or suffer the consequences. 
“ The liab ility system ought to hurl. It ought lo encourage 
people lo modify their behavior," says Gary Schwartz, a law 
professor at the University o f California at Los Angeles.

Whichever side is correct, liability w ill be a major issue 
this year in Congress and many state legislatures.

Liability's lengthening shadow
Anyone from Uncle Sam to Uncle Harry is open to suit, 

now that the mood o f society is to seek a cu., *■• for all o f 
life’s mishaps.

A  New Jersey court said merchants could be held liable if  a 
customer’s dog bit another patron, and a Philadelphia insurer, 
retiring legal action over an allegedly vicious dog, threatened 
cancellation o f Helene Harris’s homeowner’s policy. A  Mary- 
hind court held that handgun makers could be forced to pay 
damages resulting from a shooting. A  Californ ia policeman 
agreed to pay damages when the woman who bought his 
house complained he hadn’ t disclosed five murders commit­
ted there 12 years earlier. A fter a man Hying on a charter (light 
made a mock announcement that Ihe plane would crash, a 
passenger won damages in Minnesota for emotional distress.

Employes injured on the job, no longer satisfied with 
workers’ compensation, now often sue not only their employ­
ers but also the makers o f the equipment involved in the 
accident. Companies complain that they are caught in a bind 
when laced with a claim over machinery made 
years ago that may have been altered or poorly 
maintained. “ How do you design something to last 
forever?" asks Gary Bell, product-safety adminis- «
tralor o f Toledo-based DeVilb iss Company.

Lawsuits over industrial machinery are just a 
liny part o f a vast arena o f litigation. The number of 
product-liability suits filed in federal courts has

jumped from 1,600 in I‘>74 to 13,554 last year. A  major source 
o f product-liability cases is chemicals and drugs said to cause 
harm that may not be detected until years after exposure. 
M ore than 30,000 damage claims for lung ailment sand cancer 
allegedly caused by asbestos have piled up around the coun­
try. M illion s  o f dollars in damages already have been paid out, 
and the threat o f other pending cases has sent the huge 
M anv ille  Corporation into a bankruptcy reorganization.

F iling  a sim ilar bankruptcy claim was Virginia-based 
A. H. Robins Company, which has set aside 51 b illion to 
satisfy claims by 15,000 women over damage caused by the 
intrauterine contraceptive device called the Daikon Shield.

For professionals: A malpraciice meat grinder
M ajor corporations usually have vast resources to draw 

upon in combatting the litigation wave, but few doctors, 
lawyers, accountants or other professionals dragged into 
court have that cushion. Malpractice claims against physi­
cians have more than doubled in a decade, reports the 
American Medical Association. A lthough more than half arc 
dismissed, there have been 367 verdicts o f a m illion dollars or 
more against doctors over the years, and the average settle­
ment costs defendants 5330,000. Malpracticc-insurancc pre­
miums exceed 52 b illion annually.

The irony is that improvements in the quality o f care can 
encourage lawsuits. Defense lawyer James Ludlam o f Los 
Angeles notes that "infants with severe brain damage who 
would have died three years ago now live, but the parents—  
or society— arc faced with lifelong care. I can't think or 
anything more expensive."

Obstetricians in New York State saw their malpractice 
premiums increase by an average o f 521,635 last year, 
amounting to 16 percent o f their gross income. Some have 
decided to quit. A fter four suits were filed against him, 
obstetrician Daniel O ’KeclTe o f Glens Falls, N.Y., said 
enough was enough. He hasn’ t lost a case, but, O 'Keeffe 
says, “ I decided that at age 64 1 did not wish to expose my 
personal assets and life savings lo  a mishap that would wipe 

me out. There is also the emotional factor: Practic- 
r- .̂. ing with a gun at your head."

Syracuse neurosurgeon Donald Stewart has sue- i
' V  ccssfully defended six suits in 15 years. He is dis-

mayed by the expectations o f today’s patients, recall- 
fijB jy  ing one 16-year-old boy who remarked to his father 
K ?  during an examination, “ Th ink how much money 

you'd get if  lie screws up."
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DA M A G E  SUITS

I

To snilT out proclivities toward suing, 
some doctors arc attempting to screen their 
patients. In Los Angeles, some now use a 
computerized service called Physicians’ 

_________ A lert to identify patients who have liled
<5 malpractice clams, 'fit for (at. lawyers are

selling up a hot line warning patients about 
the lawsuit records o f doctors.

Trial lawyers argue that malpractice litiga­
tion rc lleds rising medical negligence. Hut a 
recent study by a Pennsylvania committee 
comprising doctors and lawyers laid the 
problem to a combination o f things, includ­

ing an inability by the medical profession lo discipline repent 
offenders and excessive damages awarded in a few cases.

When lawyers aren’ t suing other professionals for mal- 
piaeliee, they may be defending themselves against it. In 
October, a court affirmed a $26 m illion judgment for actress 
Doris Day in a suit accusing Iter former attorney, Jerome 
Rosenthal, o f an investment and legal-fce swindle. M ore­
ls pieal suits allege foul-ups such as failing to pursue worthy 
eases and missing deadlines for filing court papers.

No profession seems immune, from accountants and ar­
chitects to teachers, therapists and even clergymen. The Big 
Right accounting firms paid nearly $200 m illion in the past 
live years in malpractice suits and face $2 billion more in 
claims. A  San Jose. Calif., minister faces u $5 m illion suit by 
a woman who charges that he violated her privacy by 
disclosing her confession that she had embezzled church 
funds. Last year, the Vermont Supreme Court held a thera­
pist liable lb i Ihe burning o f a barn by a patient who hail told 
tier lie wanted to get back at his father. The court said site 
had a duty to protect th iid  persons.

Legal theory opens the floodgates
The big verdicts stern almost in equal measure from a 

loosening o f standards for proving liab ility and the ever 
growing resourcefulness o f lawyers in finding new places to 
collect damages. Rules that shielded defendants from liab il­
ity have eroded as judges have given persons filing suits the 
benefit o f the doubt. A t Ihe same lirn . the growth o f 
insurance has encouraged juries to award huge sums in the 
belief that someone else w ill end up paying the bill.

PlaintilTs now win damages by linking products to health 
problems even when there is no proof that the products 
caused harm. Thousands o f Vietnam War veterans charged

NEIGHBOR VS. NEIGHBOR

From playmate to plaintiff
Staten Island, N.Y. 

What started as a pleasant 
summer day of child’s play in 
1972 at Morris and Rosalyn 
Friedman's house turned into 
a nightmare ot lawsuits that 
lasted a decade.

Neighborhood children had 
a standing invitation to play 
with the Friedmans' live chil­
dren in the back yard of their 
modest, ranch-style home. 
One of Ihe visitors—9-year- 
old Sylvia Ashwal—was be­
ing pushed on a swing by 
playmates Deborah arid Lisa 
Rosenberg when somehow 
she broke her leg. Rosalyn 
Friedman took her to a hospi­
tal and thought the episode 
would be forgotten.

But three years later, the 
Friedmans were surprised to 
be cited in a lawsuit. "Wo 
were shocked," remembers 
Moriis Friedman. "We had 
thought things were over and 
done with."

The Friedmans weren't the 
only ones sued. The Rosen­
berg children also were 
named, as were Sears. Roe­
buck, which sold the swing, 
and Turco Manutacturing 
Company of Illinois.

From the vantage point of 
Joseph and Eva Ashwal, 
seeking recompense for their 
daughter's injury became the 
logical option when the frac­
tured leg stopped growing. 
Even an operation on her 
good leg couldn’t prevent a 
limp and back problems.

"I was in pain all the time," 
Sylvia says. "I still can’t sit or 
stand very long. I get fidgety 
and have a lot of back pain."

The pretrial maneuvering 
dragged on. Sylvia's legal 
team—led by New York trial 
lawyer Fred Queller— con­
tended that the swing was so 
poorly designed that Sylvia’s 
leg easily became caught be­
tween the seat and a plat­
form below.

Turco and Sears both coun­
tered that the accident was 
Sylvia's fault: She was stand­
ing up when she shouldn't

have been and fell down. The 
Friedmans and the Rosen­
berg children maintained that 
they didn't cause the mishap.

In the end, an accident that 
occurred in seconds took 
three weeks to sort out be­
fore a jury in November, 
1984. The verdict: S2.5 mil­
lion for Sylvia, mostly to cov­
er medical care. Turco was 
ordered to pay 80 percent. 
Sears 20 percent. The neigh­
bors were cleared. To avoid

Suit over backyard Injury 
shocked the Friedmans

a long and costly appeal pro­
cess, the companies choso 
to settle the matter last sum­
mer by paying the Ashwals 
S1.35 million—a third going 
to attorney Queller.

The defendants regard the 
ordeal as Exhibit A of mod­
ern-day litigation run amok. 
Friedman, who worried about 
losing his home if a verdict 
exceeded his $100,000 insur­
ance policy, says, “ I now car­
ry a S10 million policy. I don’t 
take chances any more."

James Lysaught, attorney 
for the Rosenbergs, says 
they had lo endure "the hor­
ror of th6 incident and the 
horror of being sued."

Harold Berel, Turco’s law­
yer, believes the many years 
it took to bring the case to 
trial made jurors sympathetic 
to the injured plaintiff. As for 
Sears: "It was an outrageous 
verdict." says attorney Su­
zanne Hyer.

by Dan Collins J
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tli.it the dcfolianl Agent Orange li.nl caused birth tlcfccls in 
l Iteir c liililren. Chem ical firms agreed lo pay SI SO m illion 
even though the judge noted that there was in* conclusive 
evidence that the eliemieal was responsible.

Others are found at fault, in effect, just fot being in a 
particular line o f business. In M ichigan, for example. 16 
drug firms liaxe agreed to share in payments tv* 240 women 
who suffered abnormalities because their mothers took a 
drug called D FS  years earlier. Too much lime had elapsed 
to determine winch firm made the D FS  taken by any 
individual, so ail the companies were dragged in. "The 
p la in tiff can sue the bunch, and it's up lo them to prove t lies 
weren't involved." says Detroit lawyer Charles Nichols.

Workers in chemical plants are winning claims based 
solely on the fact that the risk o f becoming ill has increased, 
l-mployes o f firms where asbestos was prevalent have won 
eases alleging that their chances o f contracting serious lung 
ailments are much greater, even if  they do not suffer now. 
Some lawsuits charge that the fear o f becoming ill is so 
terrifying that recompense is warranted.

A  statute aimed at organized crime— called the Racketeer 
Influenced and Corrupt Organization Act. or R IC O — pro­
vided litigation fodder when lawyers discovered its language 
is so broad that suits can be filed against just about any 
corporation i f  they claim a pattern o f illegal activity such as 
fraud. Triple damages are authorized— a payolf that has 
encouraged thousands o f claimants to march into court. 
Few judgments have yet been awarded, but suits are pend­
ing against such firms as Slicarson Lehman brothers and 
Price Waterhouse

Persoiutl-injury lawyers also arc adept at finding “ deep 
pockets" with resources to pay big 
judgm ents. W ith  a cam paign 
against drunk driv ing gathering 
steam, the number o f cases being 
pursued against bars and restau­
rants over damage caused by in­
toxicated patrons lias gone up 300 
percent in the last year, re­
ports Massachusetts lawyer 
Ronald Heilman. Laws in 35

BGforeyou 
file suit. . .

Another motorist hits your car, 
sending your child against the 
windshield. The bill (or medical 
care: $6,500. Your lawyer 
promises a hefty recovery, but 
discussions with the other par­
ty's insurance representative 
go nowhere. You’re tempted to 
go to court, but your child may 
be in college before you recov­
er a penny. Then, too, because 
ol legal costs involved, it often 
does not pay to pursue in court 
a claim of less than S10,000. 
Just what are the alternatives?

In 22 states, no-fault auto in­
surance eliminates most auto­
injury litigation and provides 
more compensation (aster. In 
16 stales, your case, as well as

sliites hold liquor purveyors 
liable for such injuries. 1 ast 
year, insurers o f a C l.irkslon,
M ich  , cafe agreed on a SI 
million settlement to families 
o f three teenagers killed in an 
auto accident with a cafe pa­
tron. Noting that insurance 
costs have tripled in the last 
year, cafe owner Don Hayes 
says he now cites the ease 
when refusing drinks to tipsy 
customers.

Supreme courts in Iowa 
and New Jersey have gone a 
step further by holding pri­
vate hosts liable for injuries 
caused by guests, and the 
M ich ig an  Supreme Court 
held a bar responsible for a 
patron’s deaib in a ear crash.

H igh  crim e  rates have 
spawned suits by v ictim s 
against hotels, apartment
landlords and stores blamed ----
for providing inadequate se­
curity. Spurred by the S I.5 m illion award that singer 
nie Francis won from a motel where site was raped, see 
eases are so widespread that they produced more than 
m illion in damages in the last t lrce  years, reports V ii 
lawyer Frank Carrington.

Whenever new concerns develop in society, they us 
end tip in court. The latest example is A IDS . An  al 
lover o f the late actor Rock Hudson lias sued his esta 
the ground that Hudson failed to disclose that lie ha* 
deadly disease. Suits also have been brought against pe 
for spreading herpes and other infectious ailments.

Another rapidly expanding tactic is to go beyond 
pensation for actual harm— such as payment for nu 
bills and missed work— and to demand damages for 
lionul distress. Slates for years have allowed money ax

Agent Orangi

other civil disputes in which 
damages are under S15,000- 
S25.000, probably would go to 
an arbitration proceeding with 
your right to trial preserved if 
you didn't accept tho award.

If the other driver xvere unin­
sured, your policy might call for a 
hearing by the American Arbitra­
tion Association. The group also 
promotes mediation of auto-inju- 
ry disputes and reports settle­
ments in SO percent of such 
cases. In other slates, such as 
Illinois, court-appointed media­
tors steer both sides toward a 
settlement.

Private firms, such as EnDis- 
pute ol Washington, D.C., oflor 
another option. For a S200-to- 
S425 fee per party, the company 
will help arrange a private, volun­
tary sett ement conference be­
fore a neutral adjudicator, usual­

ly a retired judge. Federal District 
Court Judge Thomas Lambros 
ol Cloveland has designed the 
"short jury trial"— copied olse- 
where— featuring a half-day trial 
before six jurors, who hoar argu­
ments from both sides with no 
live testimony by witnesses. 
Most parties settle on the basis 
of the jury s advice.

As often as not, people are 
caught by surprise when a liabil­
ity suit hits. Some guidelines for 
action:
• Call your insurance agent im­
mediately, since your auto or 
home coverage is your first line 
ol defense.
• Don’t talk to Ihe plaintiff’s

lawyer. You could make a 
mission damaging to your 
Report any contacts by til­
er side to your insurer.
• Keep any notes or p 
that you may have taken ■ 
time ol the incident leadi 
the suit. If it was an aulo 
dent, get as much inforn 
as you can about the d 
and cars.
• If you have no insuran 
your insurance does not 
the matter for which you at 
ing sued, you need to fine 
oxvn lawyer. Ask friends ar 
sociatas lor their recomm 
tions and interview your 
spective lawyer, discu
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D A M A G E  SUITS

Vietnam and prompted lawsuits against chemical makers

for "pain and suffering," a term encompassing a victim's 
anguish that is not reflected in a doctor’s hill.

Now, it is common for lawsuits to make claims for mental 
harm resulting from a mishap even i f  the p la in tiff was not 
injured. Fam ily members arc suing over the trauma o f 
witnessing an accident in which a loved one was killed or 
injured. The O h io  Supreme Court ruled that a claimant need 
not even be at Ihe scene. Suffering distress over a family 
member's fate may be enough to sue those responsible.

A change of attitudes in society
Why do new theories win such support? One rea­

son is that Americans have become more insistent 
on finding remedies whenever anything goes wrong.
“ People want lo get back at whoever they perceive

rong. /  

ive is

your caso and the fees. Law­
yers typically charge S50 to 
S150 an hour to defend person- 
al-injury cases. If the case goes 
to trial, expect to pay upward of 
510,000,

An ounce ol prevention, how- 
over, can save you a fortune. 
For example:
• Consider" buying "umbrella'1 
liability insurance that would, 
kick in after your auto or home-' 
owner’s policy .limits have been 
reached. Such coverage is rela­
tively inexpensive— 580-5120 
annually for-a million-dollar poli­
cy—and covers both home and 
auto-related incidents.
• Use vigilance and common 
sense. Inspect your property for 
hazards. If your child invites 
friends over, you're responsible 

. for their safety. II you serve 
cocktails to guests, you could 
be liable if they drive drunk and

have an accident. And 
keep your animals un­
der control. The “one tree bite" 
allowed by law in many states is 
fading fast.

Bj Take a bureaucrat 
1  to court
. ~  " *

Gloomy, reports of government 
red ink haven't stopped many 
people from viewing the bu­
reaucracy as a rich target. Here 
are three recent cases.
• A disabled weather 
buoy ofl Massachusetts 
failed to send a storm 
warning. A judge ordered 
the U.S. to pay S1.2 million 
to families of fishermen 
lost in the maelstrom.
• Police in Torrington,
Conn., didn't step in to

the cause o f injustice," says Bruce Wackowski o f the Re­
search Institute o f America.

In years past, people tended to resolve disputes informally, 
whether the argument was with the corner dry cleaner or the 
family doctor. In today's more complex and more mobile 
society, there are more demands that the law settle disputes 
m all facets o f life. Big damage awards and new remedies 
create fresh demands. "A t the end o f the process, what 
people come to expect is a higher level o f justice— social 
justice, life justice," says Prof. Lawrence Friedman o f Stan­
ford University Law School in a new book, T o t a l  J u s t i c e .

In situations where many used to accept adversity, the first 
move now is lo call a lawyer. Legal help is easier to gel these 
days than ever. W ith an explosion o f the lawyer population 
lias come a scramble for business that often includes newspa­
per and broadcast advertisement! vr mail solicitations. Also, 
notes Professor Schwartz o f U C L a , "the ability o f plaintiffs’ 
lawyers to prove their cases has greatly improved, and in mass 
injury eases they have learned how to collaborate."

Leading the campaign for expanded liab ility concepts is 
Ihe Association o f Trial Lawyers o f America, a Washing­
ton-based organization o f 60,000 attorneys for plaintiffs. 
The group helps lawyers exchange tips on promising sub­
jects o f lawsuits and techniques lo  win them. A  convention 
the group is holding in late . anuary features such programs 
as “ the expanding responsibility o f hospitals" and “ enforc­
ing landlord's duty to protect tenants from crime."

The largest legal group, the American Bar Association, 
also supports the way courts handle pcrsonnl-injury suits. 
An A B A  committee last year praised the "resilience" o f the 
law in responding to social change, a development credited 
in pari to "imaginative lawyering."

To critics, some o f this innovation is reaching absurd 
proportions. They cite a suit by a Californ ia tree trimmer 

who charged that eating Hostess cupcakes and sim i­
lar products had given him "toxic-junk syndrome." 
A Pennsylvania mother whose baby choked on pea­
nut butter alleged that the makers should have 
warned o f the danger to infants.

Legal scholars note that what may seem farfetched 
now may be routinely accepted Inter. " A  black's

prevent an estranged 
husband from beating 

his wife. She sued the city and 
won nearly 2 million dollars.
• A speeder in Antioch, Calif., 
hit a light polo. An injured rider 
argued that the pole should 
have broken on impact-iand 
won a 5400,000 settlement;*^ • 

A key reason (or the trend is a 
series of court ruling9.dnd laws 
reducing immunity - from -suits 
that government long has-en- 
joyed. As a' result, states and 
cities face huge Insurance-pre­
mium increases. Oak Park, III., 

schools now pay $24,303 
annually, four, times the 
price ..two ye^rsb ago. 
Plymouth, Calif., • closed 
its swimming poolfand 
fired its two-person police 
force for tear of lawsuits.’ 

In the lace of premium 
hikes as high as,-1.TOO

percent, 32 California 
insure themselves;
states have organized;insur- \“ v; 
ance pools to share. the risk; -T'
• At the federal level,:'claims , ■ ^  

'against agencies .total S2r7 'bil- ' r..'

. j  ~ T- ~ f - - » .1 At r; ; \

Typical annual premiums—
• Big Eight'accounting firm in - iA l t •• 

New Yorki S l̂ra îl'on' ’• ■ ’...; • ■ , - j .riv - -. --i- ■ j,i;. V ■

Georgia enginee^;$24,000 ■ ( § - • '  "
Maryland surgeory $17,000,>
rx __ .» r_ J .  j ..• Pennsylvania auttf-body 
shop, 513.300 i-'/
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charge hi I "50 d ial segregated schools 
were unconstitutional would have been 
considered frivolous,'* remarks I’ rof.
Ronald A  Men o f Northwestern Universi­
ty Law School. Others point lo die asbes­
tos eases. regarded as questionable when 
they were first filed two decades ago.
Now, they are threatening the financial 
health o f major corporations.

In the jaws of a money machine?
Defendants are quick to scoff at any 

notion that a higher ju s lLe  is being 
served by the liab ility crunch. They see 
themselves as victims o f a system geared 
more lo  encourage giant verdicts than 
to weigh fault. The puoiie seems te. 
agree. A  new Roper survey found that 
nearly half o f Americans believe that 
courts t ill toward injured persons.
About one third believe the system is 
fair to both sides. Only 5 percent say 
defendants have Ihe edge.

Most businesses and professionals in­
sist they w ill compensate persons they 
harm. Hut they assail unpredictable be­
havior o f judges and juries, and a cosily 
and time-consuming legal system that may force them to 
set tie cases even when blameless— driving up insurance rates.

At dozens o f W hite House conferences around the nation 
on small business, liability has emerged as "ji.st about the 
biggest issue,”  reports coordinator Robert Leitao. In W illard, 
Ohio, G len Ward was forced to run his Thundering Wheels 
Skating Arena "bare" after his insurance expired in Decem­

ber. A lthough Ward has never been sued, the 
lowest rate lie could obtain was for $ 17,000, 

J  more than seven limes his old price. In Des 
Moines, Iowa, Dwayne Van Oort reports 
that profits in his Northwest Lreclion Ser­
vices construction  business have been 
“ wiped out" by a $250,000 increase in insur­
ance premiums. Van Oort is tacking 5 per­
cent onto current bids to cover the added 
costs. "L iab ility  insurance is not a luxury 
item but a necessary expense," says Frank 
Swain o f the Small Business Adm inistration, 

who predicts that some firms w ill reduce payrolls or limit 
expansion to pay the bill.

A rc these big bills warranted? Many consumer advocates 
contend that they arc not. “ It's a staggering ripoff," says 
consumer activist Nader, who insists that when items such as

Lawyer Melvin Belli has earned 
tame in injury cases

star*

capital gams and tax c icd itsare  factored 
m, the industry made a $5 billion profit 
in 11>S5, a year in which insurance stocks 
rose by more than 50 percent.

Insurers declare that the increases are 
justified, pointing out tha' property and 
casually firms reported record pretax 
operating losses o f S5.5 b illion  last year. 
The industry is in "rather fragile finan­
cial condition." contends Mavis W al­
ters o f the Insurance Services Office.

To keep big verdicts from driving 
rates still higher, defendants are fighting 
lawsuits with a variety o f tactics, chief 
among them an aggressive stance in 
court. For example, a Tennessee judge 
and a Californ ia jury were convinced 
that cigarette makers were not to be held 
accountable for smokers* illnesses.

Losers often appeal and get big ver­
dicts tossed out. A  Yale University 
study found that U.S. appeals judges 
void lower-coutl judgments in nearly 
ha lf the cases. Over all, reversals do 
away with 51 percent o f verdicts favor­
ing plaintiffs but only 20 percent o f 
defendants’ verdicts.

Another tactic is to sue insurers for "bad faith" in jacking 
up premiums or refusing to pay claims. In one such case, 
insurers wouldn't pay o ff after a fire at the M G M  Grand in 
Las Vegas killed 87 and injured hundreds. The hotel and 
victims recovered $76 m illion in a settlement.

More businesses and professionals arc forming their own 
"captive" insurance companies. Nurse-mid wives, whose un­
derwriters abandoned them, w ill open one such firm in April. 
A  consortium o f 33 corporations, including IBM , General 
E lectric and Shell O il, is doing likewise. But success is not 
guaranteed. Some "bedpan mutuals" created by doctors in a 
malpractice crisis a decade ago are now close to insolvency.

The search for solutions
When insurers, businesses and professionals aren't hut  0- 

ing, they arc lobbying. They have massed to storm Congress 
and stalehouses, seeking an array o f changes in the law.

Capitol H illdobatecenteVsonaplantoset national rules for 
product suits. A  Senate panel deadlocked over the bill last 
year after trial lawyers opposed it. A  new version stands a 
better chance. It gives victims the option o f collecting dam­
ages out o f court without proving a firm at fault and is backed 
by consumer groups who say the first b ill favored business.

Most o f the furor is erupting in the stales. Says Colorado

T a r g e t s  o f  legal o p p o r t u n i t y

*

I. Mother sues over 
jeanut-butter label 
L  Daikon Shield l«_.i 
3obins to the brink 
3. Vaccines bring on 
an epidemic of suits 
I. Gun maker may 
ae liable for shooting 
5. Health worries put 
:igarettes in court 
>. Claims push up 
tircraft firms' c is ts
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Senate President fed 
feels every walk o f life.”

Atnnug remedies being considered by. 
slates are ceilings on jury awards ami fees o f 
plain! ills ’ lawyers. The U.S. Supreme Court 
upheld California laws dating from the 
l l>70s. The Court affirmed a limit o f 

$750,000 on damages in malpractice cases for anything 
beyond out-of-pocket expenses, as well as lim its on legal fees. 
Montana limited "pun itive" damages— assessments by juries 
lo  punish defendants for wrongful acts an I to serve as 
deterrents. Other reforms under study:
• Calculating interest o il damages from the day a case is 
liled lo  discourage defendants from stalling.
• Forcing losers o f cases that judges consider weak lo pay 
the winner’s legal fees and court costs.
• Fin ing those who pursue frivolous cases. The Supreme 
Court ordered an Indiana lawyer to pay a $500 penally for 
backing a worker’s challenge o f salary w ithholding for taxes.
• Stopping payments for medical care when a victim dies. A 
V irginia doctor is appealing a $2.5 m illion award for the care 
o f a brain-damaged girl who died a month after the verdict. ,

Insurance practices may also be overhauled. Some stales 
w ill regulate insurers more carefully lo keep rales sound.

Interest gioups are increasing their activities. Insurers have 
helped set up “ civil-justice reform’ ’ drives in a dozen states to 
build support for new laws, and a coalition o f groups hardest 
hit bv lawsuits announced a national campaign on January 16. 
Defendants are expecting help from the Reagan administra­
t i o n ,  w  here A lly .  Gen. Fdw in Meese has named a panel that is 
likely to offer proposals this year that coincide with many 
being circulated by business owners.

Lawyers, who have the most to lose from changes in the 
legal system, are becoming more involved, too. They fear 
that the increasing number o f “ horror stories" about big 
verdicts and canceled insurance may turn the tide against 
them. To counter anecdotes suggesting never ending liab il­
ity, lawyers cite a new study for the American Insurance 
Association showing that overall costs in personal-injury 
cases over the last 50 years have risen at about the same rate 
as workers’-compcnsation payments and hcailh-care costs 
and less than half as fast as Social Security.

Despite such moves, no one expects quick solutions to a 
crisis that look decades to build. In the meantime, juries 
w ill continue issuing verdicts that make m illionaires o f 
some Americans while sending others into bankruptcy. ■

liy TimJ Cost iind Olomons P. VVoik willi Ihe magazine's domestic bureaus

_________ D A M A GE SUDS

Strickland. “ It at-

Should lawyers' contingency fees he limited?
Interview with Grant DuBois, chairman, National 

Coalition lor Litigation Cost Containment P R O

Q Mr. DuBois, why lim it the contingency fees that lawyers 
receive In liability suits?

Contingency fees, which can amount to 40 percent or 
more o f the money awarded lo  plaintiffs, are principally 
responsible for the explosion o f huge verdicts and the 
logjam in our courts. The principle o f strict liability 
allows lawyers to collect hundreds o f thousands o f 
dollars for what often amounts to very little work.

We run Ihe risk o f creating an insurancelcss society 
because the threat o f liab ility suits has caused insurers 
either to drop coverage or charge sky-high rales.

Q What reforms is your group proposing?
One example is a Californ ia law on medical malprac­

tice. recently upheld by the U.S. Supreme Court. The 
statute provides a scale o f maximum fees a lawyer can 
collect— 40 percent o f the first $50,000, 33 percent o f 
the next $50,000, and so on.

Q Would lawyers refuse to take cases It fees were limiled?
Some would, but the oversupply o f lawyers assures 

that someone would take the case. I f there is a reluc­
tance, it might be a sign to the p la in tiff that the case 
does not have sufficient merit. uu *i -p*t Ttmi niio*>p

Q Aren't chances fo r lim iting law­
yer fees ralher slim?

Reform won’t be easy, but 
the public has fina lly  awak­
ened— thanks to the publicity 
surrounding such developments 
as U.S. lawyers traveling to In­
dia in search o f big fees in the 
Bhopal ease.

C O N
Interview wilh Peter Perlman, president, 

Ihe Association ol Trial Lawyers of America

Q Mr. Perlman, why do you oppose limiting the amount of 
fees that lawyers can earn In damage suits?

The contingency fee is the victim ’s key to the court­
house. It allows the person suffering from a tragedy to get 
a lawyer w ilh  the same abilities as the well-paid attorneys 
who represent the wrongdoer— often a rich and powerful 
corporation or special-intercst group. Some cases require 
much expense and preparation. When you consider the 
chance o f losing, in which case the lawyer gets nothing, 
the one-third contingency fee is most reasonable.

Q Why not go to a system, as in California, where the 
lawyer's percentage of the money awarded a victim de­
creases as the amount gets larger?

It denies severely injured people the right to the most 
effective counsel. It is not the victim who complains 
about contingency fees; it ’s the wrongdoer and insur­
ance companies. V ictim s sec the system as fair.

Q Haven't aggressive trial lawyers forced Insurers to can­
cel coverage and raise rates tremendously?

That's absolutely incorrect. The so-called insurance 
crisis can be traced primarily to the drop in interest rates, 

which lim its the investment in­
come o f insurance firms. There 
was no claim  o f a crisis in the late 
1970s, when interest rates were 
h igh. Insurers were reducing  
their premiums to get a bigger 
market share. Rather than bas­
ing premiums on expected losses, 
they based them on expected in­
vestment return, and now that’s 
come back to haunt them.
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T h e  o p e n  s e a s o n  o n  in s u r a n c e  c o m p a n ie s  i n  c o u r t r o o m s  a l l  o v e r  
th e  c o u n t r y  h a s  g o n e  o n  s o  lo n g  t h a t  th e  in s u r e r s  c a n  n o  lo n g e r  
a ffo rd  t o  p la y .  A r e  y o u  r e a d y  f o r ...

A w orld w ithou t 
I n s u r a n c e ?

By Jill Andresky with Mary Kuntz and Barbara KallenA 41-year-old body­
builder entered a 

b footrace w ith  a refrigerator 
strapped to h is back to prove his 
prowess. During the race, he alleged, 
one of the straps came loose and the 
man was hurt. He sued everyone in 
sight, includ ing the maker 
of the strap. Jury award:
SI m illion .

Tw o Maryland men de­
cided to dry their hot-air 
balloon in  a commercial 
laundry dryer. The dryer 
exploded, in juring them.
They won $885,000 in 
damages from Am erican 
Laundry Machinery, 
w h ich  manufactured the 
dryer.

An  overweight man 
w ith  a history of coronary 
disease suffered a heart at­
tack w h ile  trying to start a 
Sears lawnmower. He sued 
Scars, charging that too 
much force was required to 
yank the mower's pull 
rope. A  jury in  Pennsylva­
nia awarded him  S1.2 m il­
lion, plus damages of 
$550,000 for delays in  set­
tling the claim . (Scars ap­
pealed but eventually set­
tled out of court.)

Isolated cases of absurd­
ly  generous awards? Far 
from it. Last year the aver­
age product lia b ility  
award in the U.S. was 
$1.07 m illio n — up from.*
$345,000 ten years carli-' 
cr— and the average medical malprac­
tice award was $950,000. In 1983 
alone 360 personal-injury cases were 
settled w ith  m illion -do lla r awards or 
more, an incred ib le 13 times the 
number in  1975.

Am ericans now seem to look on a 
c iv il su it against a corporation or m u­
n ic ipa lity  as a k ind of lottery— a lo t­
tery to be played whenever they can. 
Last year there was 1 private c iv il

law su it filed for every 15 Americans. 
An estimated 16.6 m illion  private c iv­
il suits were tried in state courts last 
year. Another 150,000 private c iv il 
suits were tried in federal courts, 
which is nearly tw ice the number ten

years ago.
Just handling the paper­

work probably cost taxpayers over 
$360 m illio n  on all these actions last 
year. It cost insurance companies far 
more. In 1984 the property and casu­
alty insurance industry as a whole paid 

out $116.10 for every $100 
received in  prem iums—  
the worst numbers since 
the San Francisco earth­
quake and fire. Reinsurers, 
who take the brunt of the 
unpredictable risks, paid 
out nearly S141 for every 
$100 in prem ium income.

N o  industry can keep 
that up for long. "It's im ­
possible for insurance 
companies to price lia b il­
ity  products when they 
have no idea what the set­
tlements and risks arc go­
ing to be," says David 
O'Leary, a Hartford-based 
insurance analyst w ith  
the London brokerage 
firm  of Fox-Pitt, Kelton. 
"Courts  have expanded 
the defin itions of l ia b i li­
ties for accountants and 
other industries to such 
an extent that insurers 
have started saying, we 
don't need the business."

For example, obstetri­
cians can now be sued for 
"w rongfu l b irth" if, for in ­
stance, a sterilized w om ­
an conceives. A ccoun­
tants can be sued under 
"th ird  party lia b ility "  by 

anyone who m ight reasonably have 
relied upon numbers they audited. 
The list goes on and on, and why not? 
Insurers have been p ick ing up the tab 
and covering costs in part through 
their investment income for so long

i l.irt* In |(t Ji Ctnt jil

The litiga tion  bu rden
There was 1 private c iv il lawsuit last year for every 15 
Americans. And the beat goes on; Federal c iv il filings 
by private parties are up 50% since 1979, w h ile  state 
filings are up 20%.

evil *ui'. in
!•> privjir parties (<!»' '• -I? 1

Estimated state 
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that the system has taken on the look 
of natural law.

But insurers arc not in  the business 
o f losing money. The ir losses have 
become so appalling that at this point 
they are either raising their rates out 
o f sight or getting out of the business. 
In April, U tica M utua l Insurance in ­
formed some 229 New  York State m u­
nicipa lities that it would not renew 
their policies. Transit Casualty, a 
large carrier for restaurants in  Con­
necticut, canceled most of that 
group's liab ility  coverage. M utua l 
Fire, Marine &  Inland Insurance an­
nounced it would not renew the m al­
practice policies of about 1,300 m id­
wives as of [uly 3.

"1 can't get any k ind of 
coverage for sand-and- 
gravcl and cement compa­
nies,"says David Brennan, 
president of the Insurance 
Management Center, a 
Manchester, Conn. agen­
cy. "I'vegot one client who 
is a distributor of frozen 
chickens. Last year he paid 
$25,000 for coverage. Th is 
year I can't get anyone to 
even give me a quote. It's 
the same thing w ith an in- 
sulatcd-wire manufactur­
er, a fish distributor and 
even a group of nuns who 
own real estate as invest­
ment properties."

If they are w illin g  to 
pound pavements, most 
business people can s t ill 
find insurance. But they 
arc paying vastly more for 
much lower coverage.
One supermarket chain, 
for example, saw its aver­
age rates go from $8,000 
per store a year and a half 
ago to $40,000 per store.
Florida Power &. Light's 
premiums for general l i ­
ab ility  coverage doubled 
in 1984 over 1983. The coverage pro­
vided was halved, $200 m illio n  in ­
stead of $400 m illion .

Pricey, but at least it got protection. 
For industries that have been espe­
cia lly  hard h it by lawsuits, prospects 
have gotten much worse. Consider 
Acmat Corp., a $50 m illio n  (sales) as- 
bestos-removal firm  based in  East 
Hartford. According to the firm, 
Cigna notified Acm at la s^ leccm bcr 
that a ll its coverage wasmeing can­
celed because of its asbestos exposure. 
When Acm at protested, Cigna agreed 
to renew— so long as Acm at pulled 
out of the asbestos-rcmoval business 
entirely. Acm at agreed, even though 
it meant "cutting  our revenues in half

overnight," says Henry N’ozko |r., ex­
ecutive vice president. But even that 
drastic measure failed to satisfy 
Cigna, w h ich  canceled the company's 
account on Apr. 1.

N ozko  approached over 30 carriers, 
includ ing Lloyd's of London. AM 
turned h im  down. Finally, he con­
vinced Great Am erican Surplus Lines 
and three other firm s to give h im  cov­
erage. The price, assuming last year's 
volume of business: $6 m illio n  to buy 
S6 m illio n  of general lia b ility  cover­
age, inc lud ing only $1 m illio n  of as­
bestos protection. That compares 
w ith  $300,000 last year for S10 m il­
lion  of coverage. Why didn't he just

bank that $6 m illio n  instead? "The 
po licy  gives us a worthless amou it of 
protection, but we couldn't bid on 
pub lic jobs w ithout it," says Nozko.

A  note on retributive lusticc: Now  
that legal-malpracticc suits arc be­
com ing trendy, even lawyers arc hav­
ing a tough time find ing coverage. 
Reuben &  Proctor, an 80-mcmbcr 
Chicago law  firm, lost its coverage on 
July 1 from Crum  &  Forster's Interna­
tional Insurance.

The flight of insurers and reinsurers 
is most v is ib le  where the risks of 
w ind ing up in a courtroom are great— 
both gradual and sudden-nnd-acciden- 
tal po llu tion , directors' liab ility , m u­
n ic ipa l liab ility , medical malpractice

and accountants' malpractice. "O u r 
agent notified us a couple of months 
ago that everybody in  our business 
was being canceled," says Irw in S ing­
er, president of A tlas O il Co., a fuel 
distributor. "They d idn't care how 
good our safety record was. In fact, the 
very company that canceled our cov­
erage complimented us on it ."

In some cases, the retreat can be 
gradual. "O ur normal general lia b ility  
policy used to exclude all po llu tion , 
unless it  was sudden and accidental," 
says C huck  Henry, a second vice 
president at Travelers. "Then the 
courts started saying in  some cases 
that if  the insured did not intend to 

cause damage, it was 'sud­
den and accidental'— even 
if it took years for the stuff 
to seep out." N ow  T rave l­
ers com pletely excludes 
po llu tion  coverage on its 
general lia b ility  po licy  
and w ill underwrite env i­
ronmental hazard cover­
age only at restricted lev­
els and on ly for customers 
who also buy Trat’clers' 
general lia b ility  policy.

Even such restrictions 
aren't enough for some in ­
surers. Since the begin­
ning of the year frightened 
insurers have been pu lling  
out of property and casu­
alty lines like  the British  
army at Dunkirk .

Property and casualty 
insurance has always been 
a boom and bust business, 
but the bust has never been 
this bad. Blame part of i t on 
greed. A fter five years of 
cash-flow underwriting—  
that is, pricing products at 
a loss in  underwriting 
terms in order to bring in 
extra dollars to invest at 
once-tempting interest 
rates— the industry has h it 

rock bottom. Last year it recorded a 
pretax loss of S3.8 b illion.

Face it: There's no way that the 
insurance industry can fu lly  recover 
from us current downsw ing un til C on­
gress— or state legislatures— step in 
and impose order on our self-dcstruc- 
nvc legal system. Pennsylvania has 
already made a start w ith  legislation 
that curbs pain and suffering awards 
from m unicipalities. But it's on ly a 
start. Remedies in law w ill not become 
effective overnight.

In the meantime, property and casu­
alty insurance is going to become 
much tougher to get, at any price. For 
example, insurance agent Dav id  Bren­
nan expects that by September none of

A road  to  disaster?
For 8 of the last 11 years, property and casualty insurers 
have paid out more than they have gotten in premium 
income. Investment income had offset that worsening 
combined ratio u n til last year.
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13 insurers he does business with will risk manager Peter McDonough. "Hut own version of disaster relief—a stock 
be willing to write new commercial that's not going to solve any ol the insurance company foi big firms 
policies for anyone. major problems with the system." known as ACE, for American Casualty
Companieswillhavctoscramblefor Some companies are again setting ExcessInsurance.ACEwilIprovidethc

any type of coverage they can find. By up insurance captives, as they did in final $100 million in coverage—excess 
far the most common strategy is to the mid-1970s. But captives are not of at least $100 million in self-insur- 
accept limits on coverage— higher de- very attractive from a tax standpoint ancc or policies. Eleven firms have 
ductibles lower protection levels and, (Foruhs, A'or 19, 198-1], and they arc jumped at the opportunity to join up—  
increasingly,exclusionsfontemssuch risky to boot. Says O'Leary of Fox- but that's out of the reach of many 
as legal defense costs and pollution Pitt, Kelton: "Many companies that companies.
liability. "We're paying more than dou- set up captives ended up losing so Industry insurance pools arc popu- 
ble what we used to pay and we still much money that they have for the lar with utilities, lawyers, accoun- 
haven't been 3ble to replace all the most part withdrawn." tants, fuel distributors and others. Of
coverage we lost," says Singer of Atlas But some sec self-insurance as a course, the exposure for any insurer of
Oil Co. curb on litigation. "I hope we're mov- a single high-risk industry is enor-
Insurers have also started pushing ing to the age of self-insurance," says mous, even when only claims-made 

"claims-madc" policies, which pay Irving S. Shapiro, former chairman of policies are sold. So some companies,
instead, try to spread their risk by 
setting up multi-industry insurance 
pools. Result: High-risk companies, 
again, arc out of luck.
The fact is, the problem cannot be 

dealt with solely from the insurance 
side of the equation. It must be ap­
proached from the legal side. So long 
as judges keep expanding the defini­
tion of liability and juiics keep hand­
ing out astronomically high awards, 
the chilling prospect of a world with­
out insurance draws ever closer.
One simple but unpopular solution 

would be to prohibit— or at least se­
verely limit— the contingency fee sys­
tem that encourages lawyers to seek 
the highest possible damages. "You 
don't see any other country having the 
kind of insurance problems that wc 
have, because none of them have the 
kind of jury awards or contingency 
system we've got," says James Corco­
ran, New York State's superintendent 
for insurance.
But there are problems with such a 

move. "Wc may be the only country 
that really has a contingency fee sys­
tem," says F. Lee Baih y, a member of 
the thrcc-lawyer consortium repre­
senting the Bhopal v.tims. "On the 
other hand, in most ol lie world, poor 
people go without any relief."
In the long run, maybe the only 

practical solution is legislative action 
to define liabilities and cap them at a 
fair and reasonable level. In New 
York, where obstetricians and neuro­
surgeons arc turning away patients 
because of high malpractice insurance 
rates and where municipalities arc 
scrambling for coverage, legislators 
have debated bills that attempt to cap 
liabilities for doctors and municipal­
ities. Congress has contemplated a 
proposal by Senator Robert Kasten 
(R-Wis.) that would put a limit on 
corporate liabilities.
No 'ongcr do we have the luxury of 

pretending that the monster we havt 
created will just go away.

Losing proposit ions
In four big commercial lia b ility  lines, insurers paid out from $135 to 
SI60 for every $100 of prem ium income taken in  last year— a trend that 
has worsened steadily since 1978.

Com m ercial autol-jfl-
- liab ility

i to —
”  Net p rcnnurm  nruccn 

l , 0 _  iS b illin n tl

,so- MedicaJ .
- malpractice

1411-

Other lia b ility

off only those claims filed during the 
policy term. Supporters of these in­
surance straitjackets argue that they 
will help insurers define their legal 
risks better and thus enable them to 
keep selling their products. But many 
are dubious. "Claims-made policies 
just postpone the problem," says Jon 
Harkavy, director of governmental af­
fairs at the Risk and Insurance Man­
agement Society.
The last resort, of course, is sclf- 

insurance, cither setting up a reserve 
fund to cover uninsured costs or, 
more commonly, paying them out of 
operating expenses. "Corporations of 
our size can afford to self-insure up to 
certain levels," says General Foods'

E.I. Du Pont and now a partner at 
Skaddcn, Arps. "Once lawyers realize 
they're suing a defendant who doesn't 
have an insurance firm with deep 
pockets beyond them, they'll sue 
somebody else." Unless, perhaps, the 
company is as big as Du Pont.
For companies that aren't as big as 

Du Pont— and even for some that 
arc—self-insurance today carries the 
risk of being pushed into Chapter 11 
tomorrow. Shapiro's solution: a feder­
al disastcr-insurance fund for corpora­
tions, similar to the federal flood-in- 
surancc program. But wouldn't such a 
pot of gold be even juicier bait for 
plaintiffs' lawyers?
Marsh &. McLennan is testing its
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F R O M  W A S H I N G T O N

T he T ort  Explosion

A cou r t  in  K nnsns  lu is  n w .m i v d  ton m i l ­
l i o n  do l la r s , i n c l u d i n g  e ig h t  m i l l i o n  d o l ­
lars in  p u n i t i v e  d am ag e s ,  to n m a n  w h o  
got p o l io  after h is  d a u g h t e r  took the  Sa- 
b i n  o ra l p o l i o  v a c c in e .  A  ju r y  r u le d  that 
it is " o u t r a g e o u s” to se l l the  S a b in  v a c ­
c in e  w h e n  the Sa lk  v a c c in e  is safer. T h e  
Sa lk  v a c c in e  is safer, in  that th e  S ab in  is 
a l i v e  v i r u s  that causes  a bo u t  fo u r  p o l io  
cases a year o u t  of 2-1 m i l l i o n  doses . O n  
the  o th e r  h a n d ,  th e  S ab in  is m o r e  effec­
t ive . T e n  or 20 A m e r ic a n s  a year g e l  p o ­
l i o  n o w ,  c om p a r e d  to seve ra l t h o u s a n d

a year d u r i n g  the Sa lk  era. I hat, a m o n g  
o ther reasons , is w h y  it is o ff ic ia l U .S . 
p o l ic y  to prefer Ih e  S ab in  v a c c in e ,  l in t  if 
th is case b e com es  a p i c c c d e n l .  n o  o n e  
w i l l  m , ik e  I h e  S ab in  v a c c in e  a n d  that 
p o l i c y  w i l l  be o v e r r u le d .

W h e n  p e o p le  fret abou t u n e le c l e d  
ju dg e s  m a k in g  im po r t a n t  soc ia l p o l ic y ,  
t l ie v  u s u a l ly  h a ve  in  m i n d  the S u p r em e  
C ou r t 's  ru l in g s  abou t the (. o n s l i l u t i o n .  
Hut a n o th e r  k in d  o f  | i id ic ia l  a c t i v ism  is 
c o m in g  to h a ve  an  c i | i ia l  n r greater e f ­
fect o n  l i fe in  Am e r ic a .  I hat is the  on- 
p lo s io n  m  t o i l  law ,  set o i l  p r im a i i l v  by 
sta le c o u i l s .  beat o f law su i ts  a n d  in a b i l ­
ity to get in s u ra n ce  are a ffec t ing  d i n g  
c om p a n ie s ,  m u n ic ip a l i t i e s ,  corpora te  
d irectors , do c to is ,  rock concert p r om o t ­
ers, a n d  o the rs  as su re ly  as il the  g o v ­
e r nm en t  h a d  is sued  n e w  law s  o r le g is la ­
t ions . M a n y  of these n e w  ju dge-made 
reg u la t io n s  are o n e s  n o  sane  g o v e r n ­
m e n t  w o u ld  e v e r  cons id e r .

A S u p r em e  C o u r t  r u l in g  can lake  e f ­
fect a lm os t  o v e r n ig h t ,  l o r l  law ,  b y  c o n ­
trast, opera tes o n  a lo n g  fuse . A n e w  d e ­
v e lo p m e n t  can  lake a l o u p l e  of d ecades  
to perco la te  t h r o u g h  the  lega l sys tem , 
d i i v e  u p  in s u ra n ce  ra les, a n d  b e g in  to 
a l l e c l  e v e ry d a y  l ife . U t i le- rem arked  d e ­
c is io n s  of the past tw o  d e cades  are

o n ly  n o w  c o m in g  back to h a u n t  us .
I n  o n e  sense , the  c o m in g  tort cr is is  is 

just a n o t h e r  e x am p le  o f  I h e  p a r a d ig m a t ­
ic  p r o b le m  of m o d e r n  A m e r ic a n  g o v ­
e rnm en t ;  o u r  in a b i l i t y  lo  take a c t io n  for 
the g en e ra l p u b l i c  g o o d  if it h a rm s  i d e n ­
t i f iab le  i n d i v i d u a l s .  Trade p r o te c t io n ­
ism , tax lo o p h o le s ,  a n d  o v e r g e n e r o u s  
e n t i t l em e n t s  are a l l  par t o l  th e  s am e  d i ­
le m m a .  l i n t  cou r ts  a d d  th e i r  o w n  sp e ­
c ia l m a d n e s s .  T h e y  b l i t h e l y  set p o l i c y  
0 1 1  c om p le x  sub je c ts  a b o u t  w h i c h  they 
h a v e  n o  expert ise . T h e y  are i n s t i t u t i o n ­
a l ly  i n c l i n e d  to fo cus  o n  th e  costs ot 
w h a te v e r  b e h a v io r  th ey  h a v e  u n d e r  
s c ru t in y ,  w i t h o u t  i c g a r d  to th e  bene f its .

Under our federal system, the same 
policy issue can be litigated again and 
again across the land, w ilh  sim ilar or 
opposite results. However, since Ihe 
plaintiffs lend to be local and the defen­
dants from out-of-state, there is an in­
evitable tendency lo follow the lead of 
whatever Stale has been most aggres­
sive in finding liability.

The id ea  o f to i l l a w  is that if m y  m is b e ­
h a v io r  causes y o u  h a rm ,  I s h o u ld  pay 
yo u  m o n e y  to m ak e  u p  for it. Trial l a w ­
yers h a v e  w o r k e d  w o n d e r s  lo  o v e r c om e  
a l l  these t i r e som e  l im i t a t i o n s— fau lt , 
c a u sa t io n ,  h a rm ,  d am a g e s  -in recent 
years . P u n i t i v e  d am a g e s  - p a ym e n t s  b e ­
y o n d  a l l c om p e n s a t i o n  for a c tua l l o s s -  
u sed  to be reserved  lo r  v i r t u a l ly  c r im in a l  
c o n d u c t .  N o w  they  are a lm os t  ro u t in e ,  
a n d  can  be  assessed a g a in  a n d  ag a in  
w h e n  a p ro d u c t  or i n c id e n t  loads lo  m u l ­
t ip le  law su its .  C o u r t s  h a v e  b e c om e  far 
m o r e  im a g in a t i v e  in  t h e i r  d e f i n i t i o n s  of 
ac tua l h a rm  as w e l l ,  a w a r d i n g  large 
s um s  for em o t io n a l  d is tress , fear o f ge t ­
t in g  c an ce r  (as o p p o s e d  lo  a c tu a l ly  g e l ­
l i n g  cancer) , a n d  so o n .  W h e r e  it's 
im p o s s ib le  to k n o w  w h e t h e r  th e  d e fe n ­
dan t's  a c t i v i t y  a c tu a l ly  c aused  the  p l a i n ­
tiff's h a rm — d id  th e  v i c t im  g e l  cancer 
f rom  l i v i n g  d o w n w i n d  o f  ,1 n u c le a r  test­
in g  site, o r  just f rom  l iv in g? — courts  
h a v e  h e ld  that the d e f e n d a n t  m u s t  p ro ve  
il  isn't r e s p on s ib le ,  w h i c h  is im p o s s ib le .

I h i l  the b iggest ad  an ce s  h a v e  been  
m a d e  in  d i s p e n s in g  w i t h  the  n o t io n  that 
y o u  m us t h a v e  c lo ne  s o m e t h in g  w r o n g  
in  o rd e r  lo  be  h e ld  l ia b le .  N o  h u m a n  
e n d e a v o r  is risk-free. I f  y o u  can't p la u ­
s ib ly  be  a c cu sed  o f  f a i l i n g  to e l im in a t e  
a l l risk, y o u  can  b e  a ccu sed  o f  " fa i lu re  
to w a r n "  o f th e  risk that r em a in s .

The first su ccess fu l su it aga in s t  the  
S ab in  va c c in e ,  in  l% H ,  t u r n e d  o n  Ih e  
m anu fa c tu re r 's  fa i lu r e  to w a r n  re c ip i ­
e n ts  o f  I h e  in f i n i t e s im a l  c h a n c e  o f  catch- 
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i n g  p u l  in  h o r n  il as il th is w m iK I  l i ’.n l 
n n v  r a t io na l p e rs on  In  expo se  h is  cliil- 
d i e n  In  l l n ’ ftir g rea ter  risk o l c a t c h in g  
p o l io  f rom  net tak in g  it.

M o n ’ a n d  mor t ’, t h o u g h ,  n n v  pro 
louse  of l i n d i n g  f .m l l  is a b a n d o n e d  .n u l  
m .m nf .'o lt iro rs  o f  in e v i t a b ly  r iskv  prod- 
m i s  ate h o l i l  " s l i i i l l e  l ia b le"  for n n v  
h a im  11 to I r nm e s  from  l l i o m .  I l i e  f l io n rv  
is ih , i i  i h o y  w i l l  abso rb  f l i c  oost .m i l  
spro ,u l il a r o u n d  lo  .i l l  users. W h . i l o o o r  
the  l lu 'o rv .  il is n o  d e fe n s e  th.i t y o u r  
p ro d u c t  or a c t i v i t y (is a p p r o v e d  b v  Ibo 
i ; o v i ' i n m o n l  a g e n c y  l l i . i l  s u p e rv is e s  
s u i l t  l l i i i i ) ;s . A e h em ie n l  c o m p a n y  re- 
l o n l l v  w . is  h o l i l  l i . ib lo  for " m is la b e l i n g ” 
.i e . in o f pa raqua t p o is o n ,  e v e n  t h o u g h  
Ibo w o r d i n g  w . is  no t m o r e l v  p e rm it te d  
In i l  a c tu a l ly  r o i jo ir e i l  b v  ( lie l i n v i i o n-  
m o n l . i l  I’ l o l o c f i o n  A g e n c v .

In ie . i l  l i fe , n n v  Ib e o r v  w i l l  d o  ,is lo n g  
.is it p e ls  Ib o  e. iso lo  Ibo  jm  v, w b o s e  nal- 
ur . i l s y m p . i l b i o s  w i l l  t i s u . i l l v  p r o i l u e e  .i 
I.i i j ;o j i i i l j ; n t . ’n l  w i t h o u t  m u o b  eonoorn  
lo r  Ib o  loj;. i l lo e b n ie . i l i l i o s .  hear o f  ju r ie s  
lo .u ls  i l e f o i u l . i n l s  lo  s o l l le  s o i ls ,  w l ia le v-  
ei ib o i i  m er i ts . I l i g h  s e t l lom on ts  lo .u l lo  
s h y i n i k e l i n g  in s u rn n e e  r. i les . A n d  soon  
so m u o l i  cost is b e in g  n h s n ib e d  tli. it Ibo 
ac t iv ity  in  i | u e s l i o n ,  be  il p r . ic l ic inp , g y ­
n e co lo g y  o r m n n u f n c lm i n g  ,i v a c c in e  or 
bo in j ;  o n  Ibo  c i l v  e o u n e i l ,  is n o  lo n g e r  
e c o n o m ic a l ly  p r . ie l ienb lo .

M em b e r s  o f t lu  Reagan  adm in is l ra-  
l i o u  w b o  .n o  . i l . i rm od  . i b o u l  Ib is  l i o i u l  
le g a rd  il r e s en t fu l ly  .is b . u k d o o r  gnv- 
e r n m o n l  a c t i v ism . In  . in  er . i w l i o n  n ew  
regu la to ry  ag e n c ie s  a n d  n ow  soc ia l wol- 
f . i io  p ro g ram s  d on ' t  b . iv e  n p raye r 
l l i i o u g h  n o n n . i l  d om oe r . i l i o  eb .u iu o ls ,  
l l i o y  see l ibe r . i l  ju dg e s  ,u id  g r e e d y  l a w ­
yers c o n ju r in g  u p  v , is l s e b em es  for i n ­
c om e  r o d is l r i b i i l i n n  a n d  c on t ro ls  o n  
bu s in e s s  t h r o u g h  Ibo  courts . I b o  " lax" 
th.it pays  for Iboso n e w  p ro g ram s  is 
h u g e ,  b i l l  b i d d e n  (512 for n d o s e  of 
d ip b lb o r i . i  v . ic c in e  l l i . i l  cost 15 cen ts  .1 
lo w  vo , i ts  ago), so l l i o io  is l i t t le  p o l i l i c . i l  
res is t ,n ice , l i u l  t h e y  fe.ir lb . i l  I b o  gov- 
o i n m o n l  o f ten  w i l l  e n d  u p  lo o t i n g  the 
b i l l  a n y w a y ,  b y  in t e r p o s in g  i lso lf  be ­
tw een  s om e  v i l . i l  n c l i v i t v  .m i l  .i t o i l  svs- 
lem  >;one w i l d .  I n  l l */(>, for e x am p le ,  
Ibo  | ; o v e r im io n l  in t l o m n i f i e d  a l l mnnu- 
facturers o f s w in e  l l u  v a c c in e .  O t h e r ­
w is e ,  n o  o n e  iv , is  w i l l i n g  lo  m ak e  i l .

The i r o n y  is Hint the K en g nn i t c s  are 
t rapped  h e re  b y  l l i o i r  o w n  d o gm a t i sm .
I bo o b v io u s  s o lu t io n  lo  Ibo  p r o b le m  of 
slate cou r ts  c om p e t i n g  aga ins t o n e  an- 
o l l i e r  w i t h  over-wack ie r theo r ies  of tort

l i a b i l i t y  is n a t io n a l  le g is la t io n  s e l l i n g  
sens ib le  ru les  a n d  e x em p t i n g  a c t iv i t ie s  
th . i l m ee t federa l s ta nda rd s  f r om  the 
risk o f law su i t s .  Hut o v e r r u l i n g  state la w  
in  Ib is  w a y  w o n  III v io la te  the a x iom a t ic  
Rone,.m ite b e l ie f  in  " fe d e ra l ism ,"  w h i l e  
e n h a n c in g  the p o w e r  o f n a t io n a l  regula- 
lo i y  a g en c ie s  w o u ld  v io la te  a re la ted  ta­
boo . S o  the R eagan  a d m in i s t r a t io n  s u p ­
ports lo r l  re form , so lo n g  as it ib tvn 'l  
m an d a te  a u n i f o rm  n a t io n a l  s ta nd a rd .

M e a n w h i l e ,  the  fact that ennserva- 
l i v e s  are a la rm ed  b y  H ie  tort e x p lo s io n  
is n o  reason that l ib e ra ls  s h o u ld n ' t  l ie . 
As it n o w  opera tes , lo r l  l a w  is m o r e  l ike 
a lo ttery than  a ra t io na l a n d  h u m a n e  
sys tem  o l ju s t ice . Yes, s om e  sufferers 
rece ive  the b a lm  of m o n e y .  Hut p e o p le  
w i t h  the id e n t ic a l  g r ie v a n c e  co l le c t r a d i ­
c a l ly  d i f f e ie n t  am o u n t s ,  r a n g in g  from 
n o t h i n g  if th e y  don ' t  sue  (as m a n y  
don't) lo  m i l l i o n s  if th e y  h it th e  jackpot 
w i t h  p u n i t i v e  d am ag e s .  W ha t  y o u  can  
co l lec t d e p e n d s  o n  a l l  sorts o f arb itra ry 
factors su ch  as w h e r e  y o u  l i v e ,  th e  s ize 
of the d e fe n d a n t ,  w h a t  ju d g e  y o u  get, 
h o w  m u c h  p u b l i c i t y  there's b e e n ,  a n d  
so o n .  It a lso d e p e n d s  a lot o n  factors 
l ike th e  am o u n t  of y o u r  lost e a r n in g s  
a n d  I h e  s ize  o f y o u r  m e d ic a l  b i l l s .  T h is  
m ean s  Hint a f f lu en t p e o p le— w h o  are 
m o re  l ik e ly  to sue  in  th e  first p la c e— 
co l lec t m o re  I l i a n  p o o r  p e o p le  for the 
s am e g r ie v a n ce .  A b o v e  a ll , c o l le c t in g  
from Ih e  lo r l  sy s tem  d e p e n d s  o n  h a v i n g  
s om e o n e  lo  sue . If y o u  just g e l  cance r  
for n o  appa ren t  reason , you ' re  ou t o f 
luck.

A n y w a y ,  mos t o f the  r e d is t r ib u t io n  in  
lo r l  l a w  is f rom  e v e r y o n e  e lse  lo  the 
law ye rs .  In  a l l the  c u r re n t  l i t ig a t io n  o v e r  
asbestos, for e x am p le ,  th e  a ve rage  cost 
per c la im  has b e en  511)1,01)0. O f  that, 
$37,00(1 has g o n e  to th e  d e fe nd a n t 's  
law ye rs ,  525,000 to the p la in t if f 's  l a w ­
yers, a n d  530,000 is left for the p la in t i f f .  
T h e s e  n um b e r s  are ty p ic a l .  S t u d ie s  of 
d if fe ren t aspects of Ih e  tort sy s tem  a l ­
w ay s  s h o w  that law y e rs  g e l  o v e r  h a lf  
the  m o n e y .

Worst o f a l l ,  f rom  the  l ib e ra l p o in t  of 
v i e w ,  the toi l sys tem  teaches a c r am p e d  
lesson  a bo u t  ju s t ice  a n d  in ju s t i c e .  M os t  
of the  su f fe r in g  in  o u r  soc ie ty— dre a d fu l  
d iseases, loss o f e m p l o y m e n t ,  s im p le  
p o ve r ty ,  w h a te v e r— is part o f  e v e r y d a y  
l ife, n o t  I h e  result  o f  spec i f ic  a c t ions  
that d is r u p t  e v e r y d a y  l i fe . R e l ie f  o f s u f ­
fe r ing  n eedn ' t  d e p e n d  o n  f i n d i n g  s om e ­
o n e  to b lam e .  T h e  in s t in c t  that says it's 
w r o n g  for p e o p le  to su ffer u n n e c e s s a r i ­
ly  s h o u ld  be d ire c ted  in to  p o l i t ic s ,  no t 
in to  law su its .

T h e  New Republic, O c t ober, 1985



Lucrative contingent fees for attorneys and 
increasingly expansive court rulings on legal liability 

have combined to harm not only insurance companies, but all 
who purchase and depend on liability insurance.

B Y  J A M E S  G .  F R IE R S O N

onsider the 
following. A 
restaurant's 
$25,000 lia­
bility insur­
ance premi­
um jumps 

to $80,000 in one year. A  neurosur­
geon in New York pays $101,030 in an­
nual malpractice premiums. Twice as 
many liability lawsuits are filed in 198-1 
as were in 1978. Small child care cen­
ters go out of business due to their in­
ability to obtain liability insurance. 
Huge underwriting deficits cause liabili­
ty insurance companies to lose $3.8 bil­
lion dollars in 1981, their first operating 
loss in 78 years. American lawyers ap­
pear on T V  from Indi3 within hours 
of the Union Carbide disaster. A U.S. 
Senate committee finds that product li­
ability claims produce 77 cents in legal 
costs for every 66 cents that successful 
claimants receive.

The City of Sykesville, Md. re­
ceives a liability insurance premium in­
crease of 700% in one year. More than 
500 Ohio schools have their liability in­
surance canceled in 1985. The A.H.

JAMES G. FRIERSON, J.D., it a pro­
fessor of management at East Tennessee 
State University, Johnson dry. Term.

Robins Co., facing 3500 separate pu 
nitive damage claims, files for bank­
ruptcy. Attorneys fly halfway across 
America to solicit the victims of a hotel 
collapse in Kansas City. Relatives of 
those killed in an airplane crash in 
Dallas endure the solicitation of at­
torneys as they attempt to identify the 
bodies of their loved ones.

These are but a few of the numer­
ous examples that illustrate the legal 
liability disaster in America. Lucrative 
contingent fees for attorneys and in­
creasingly expansive court rulings on 
legal liability have combined to harm 
not only insurance companies, but all 
who purchase and depend on liability 
insurance. Attempts to reform the sys­
tem have been unsuccessful, primarily 
because of the political power of trial 
attorneys, the only group that con­
sistently benefits from the present 
system.

Drastic problems call for drastic so­
lutions. Three major changes in our le­
gal system of liability lawsuits would go 
far in curing the present mess, while re­
taining fairness to deserving claimants. 
These changes would require substan­
tial revision of the way wc treat pain 
and suffering judgments, punitive dam­
age awards and the payment of attor­
neys' fcei.

Judgments for pain and suffering 
and for punitive damages arc a major 
cause behind the huge increase in court 
judgments, as well as the extreme con­
tradictions in the amount of money 
awarded in similar cases. The large 
amounts that may be paid under these 
categories cause some lawsuits to go to 
trial that otherwise might have been 
settled voluntarily. They arc a major 
reason why attorneys' fees are so 
lucrative in personal injury cases.

VAR IA T IO NS  IN A W A R D S

Pain and suffering awards and pu­
nitive damages often cause differences 
in lawsuits that make little or no sense. 
Recently Merrcll Dow Pharmaceutical 
was sued in New York and California 
because of problems caused by an anti- 
cholesterol drug they distributed. The 
court in New York ordered punitive 
damages of S250.000 to be paid to the 
plaintiff, while the California court 
found that no punitive damages were 
justified. The facts were identical; only 
the courts were different.

A  personal injury claim in Michi­
gan might bring a $1 million pain and 
suffering award, while an identical case 
in Tennessee might result in a $50,000 
pain and suffering award. Some plain- 
tiffl win huge amounts based upon



these nebulous categories, while similar 
plaintiffs receive absolutely nothing for 
pain and suffering or punitive damages. 
The result appears to depend upon 
which attorney was used, which court 
heard the case, which jury was se­
lected— and pure luck.

While there have been heavily 
publicized cases of huge judgments, 
which sometimes make the plaintiff 
and his lawyer rich, many more unpub­
licized cases result in such small com­
pensation that the plaintiff receives less 
than the financial losses incurred, after 
paying the attorney the typical one- 
third of the judgment, plus costs.

Most lawyers know the real reason 
for seeking pain and suffering and pu­

nitive damages in the typical cases: the 
award of these nonfinancial losses may 
be enough to pay the attorney’s fee and 
costs, leaving the plaintiff full reim­
bursement for his real losses, including 
lost salary, medical expenses and prop­
erty damage. However, this is a hit-or- 
miss method that rarely works perfect­
ly. Plaintiffs normally win too much, 
or too little, for an exact reimburse­
ment of their economic losses, after at­
torneys’ fees and costs are paid. The ex­
amples shown in the accompanying 
chart are based upon actual lawsuits 
(attorneys' fees are assumed to be a 
one-third contingent fee and costs are 
estimated).

The last two cases shown in the

chart involved almost iJcntical fact sit- . 
uations, although one caused the plain* ■ 
tiff a net loss of $50,000, while the 
other produced a net gain of $182,000.
It seems obvious that awarding the : 
plaintiff all the economic losses caused 
by the defendant’s actions, including 
attorney’s fee and costs, would be a rea­
sonable trade-off for no longer award­
ing pain and suffering and punitive ( 
damages. i

ARB ITRARY  A W A R D S

Awards for pain and suffering, by 
definition, arc arbitrary and unreason­
able. Since it is impossible to place a 
correct dollar figure on a specified : 
amount of physical pain and mental ; 
suffering, it is unreasonable to do so. 
The law should provide for full restitu­
tion to. a uaonged plaintiff by full pay­
ment of all economic losses caused by , 
the defendant, but it should not at­
tempt the impossible, and it is impossi­
ble to decrease one’s pain by the pay- - 
ment of money. The payment of pain - 
and suffering damages will, at most, -_ 
give the plaintiff (and his lawyer) some 
mental satisfaction, but this seems to 
be a minor benefit for such a major 1 
expenditure.

As citizens of a modern, technolog­
ical society, wc must all endure some , 
pain and suffering at some time. It is 
simply a risk we all face. Money docs : 
not solve, or even affect, the problem. 
Many other countries recognize this 
fact, and as a result, they do not award 
money for pain and suffering. There is - 
little valid reason to support America's 
policy of pain and suffering awards.

An even stronger argument can be 
made against punitive damage claims. ; 
A. with pain and suffering awards, • 
punitive damage judgments are a ma­
jor cause of the inconsistency of court 
judgments. They are a misguided at- ' 
tempt to impose society's penalty for 
wrongdoing in an inappropriate forum. . 
The entire theory of assessing punitive 
damages in a personal, individual law­
suit is a contradiction in terms. (

Punitive damages are assessed for 
a defendant's "outrageous conduct” or 
"reckless action" against society. The 
private plaintiff, under this concept, 
acts for society in claiming a penalty 
for the defendant's wrong. But why 
should a private person bring an action 
based upon a wrong to society? And 
why should this private person (and his 
attorney) benefit personally when a 
penalty is imposed?

If a person or company docs an 
outrageous or reckless act that is a

AWARDS RECEIVED BY PLAINTIFFS
A  SJbei C a *e :

*6 ,7 0 0 .0 00 C o m p a r tM lo ry  D a m a g e *  ( to s s  o l  b u e ln e i* )
2 ,500 ,000 P u n it iv e  D am »oe«

S9.200.000 T o ta l
-3 ,0 0 6 ,6 6 6 A t to r n e y '*  Fee
-  50 ,000 C o s t*

S6.063.334 N e t R ecove ry , *6 1 6 ,6 6 6  le s s  th a n  th e  a c tu a l 
lo s s  to  th e  p l i l n t l f t

A  M * 6 te a l M a lp ra c t ic e  C a u :

*1 ,0 0 0 ,0 00 C o m p e n s a to ry  D a m a g e *
1,000 ,000 P u n it iv e  D am age s

*2 ,00 0 ,0 00 T o ta l
-6 66 .9 6 6 A t to r n e y '*  Fee

-  10 ,000 C o i ls

*1 ,323 ,334 N e t R ecove ry ; *3 2 3 ,3 3 4  m o re  th a n  th e  a c tu a l 
lo s s  lo  th e  p la in t i f f

A  P ro d u c t*  L ia b i l i t y  C aaa:

*2 4 7 ,0 0 0 L o * t  S a la ry , M e d ic a l E x p e n s e s , M o n e y  L o ss
50,000 Pa in  a n d  S u ffe r in g  J u d g m e n t

*2 9 7 ,0 0 0 T o la l
-9 9 ,0 0 0 A f lo rn e y 'a  Fee

1,000 C o d *

*1 9 7 ,0 0 0 N e t R e co ve ry ; *5 0 ,0 0 0  le s *  lh a n  Ih e  a c tu a l 
lo s s  (o  th e  p la in t i f f

A n o th e r  P re -due l* L ia b i l i t y  C aaa :

*4 5 ,0 0 0 A c tu a l F in a n c ia l L o s t
50 ,000 P a in  I  S u ffe r in g  J u d g m e n t

250,000 P u n ltfv e  D a m a g e s

*3 4 5 ,0 0 0 T o la l
-1 1 5 .0 0 0 A t to r n e y '!  Fee

-  3 ,000 C o a ls

*27 7 .0 0 0 N e t R e co ve ry ; *1 6 2 .0 0 0  m o re  th e n  Ih e  a c tu a l 
to e a  lo  th e  p la in t i f f



wrong against society, the represen­
tative of society, the government, 
should be the one to prosecute the 
case, and the government should be 
the one to benefit financially when 
penalties are imposed. The penalties 
should not result in a windfall profit 
to a private plaintiff and the lawyer.

Private lawsuits allowing punitive 
damages also can cause the defendant 
to be punished many times over for the 
same wrongful act. After paying hun­
dreds of claims, the A.H. Robins Co., 
as mentioned earlier, still faced 3500 
different lawsuits claiming punitive 
damages. Is it really fair for a company 
to be punished thousands of times for 
the same act, such as in the Robins case 
where all the lawsuits involve the same 
defective birth control device?

European countries and four 
American itates prohibit punitive 
damages. There is little or no evidence 
that companies and other potential de­
fendants act any mo^ recklessly in 
those jurisdictions than they do in the 
rest of the United States, where puni­
tive damages arc allowed.

T O W A R D  A JUST  SOLUT ION

Since pain and suffering awards 
and punitive damages have been used, 
indirectly, to pay attorneys, it would 
be unfair to eliminate such judgments 
without providing deserving plaintiffs 
with an alternative method to pay legal 
costs. The law should provide for the

payment of all economic losses caused 
to a deserving plaintiff. The attorney's 
fee and legal costs are just as much eco­
nomic losses caused by the defendant 
as are the losses of medical bills, lost 
salary and property damages. A  suc-

idical 
changes, as long as 
they are fair, are 
the only method 

through which the 
problems can be 

solved.

cessful plaintiff deserves to win and 
keep the amount of money necessary 
to pay all economic losses.

Experience in other countries, al­
most all of which allow the collection 
of attorneys' fees, as well as experience 
in the United States where attorneys' 
fees arc paid, such as in consumer law 
and antitrust law cases, proves that the 
payment of legal fees can be imposed 
fairly upon the defendant. If the par­

ties cannot agree upon, a fair attorney 
fee, the judge can sen/e as a referee an 
make the final decision. Alternative! 
the law could provide that the lawyt 
for the winning plaintiff be entitled t 
a predetermined amount, such as $5 
per hour. The exact amount can b 
based upon average time charges of a 
torncys, adjusted periodica! y fc 
inflation.

At this point many lawyers wi 
argue that they should be paid mor 
than a standard fee per hour since the 
will collect only if they win the case 
as they do now with contingent fees 
They will argue that contingent fees ar 
necessary to allow people of limitcc 
financial means to afford to use an at 
torney in bringing a lawsuit. And the’ 
will argue that large fees, even one 
third of a million-dollar judgment, an 
justified since the attorney takes i 
chance of receiving nothing if the case 
is lost.

These arguments have some validi 
ry. However, it is hard to justify fee; 
as high as $333,334 or more in a single 
liability lawsuit. The payment of lega 
fees by the defendant can be arrangec 
so that the lawyer is compensated for 
the risk of losing the case. We can pro­
vide that, upon successful completion 
of a liability lawsuit, the lawyer will be 
paid 150% of the normal hourly rate. 
A  50% premium over a lawyer's stan­
dard charges should compensate him 
fully for the risk of losing. After all, an



attorney usually will not accept a case 
unless he feels he has a reasonably good 
chance of winning.

Another method, often used in an­
titrust cases, is to allow the judge to add 
a multiplier based upon i e difficulty 
of the case. For example, in a simple, 
obvious case the attorney might receive 
120% of the standard hourly rate, while 
in a landmark case that created new 
law, the rate might be set at 200% of 
the hourly rate. Such a scale should 
provide sufficient incentive for lawyers.

Eliminating pain and suffering 
awards and punitive damage judg­
ments, while adding a requirement for 
the payment of attorneys' fees, would 
have several definite advantages. First, 
plaintiffs would collect what they de­
serve in all cases. No longer would they

have to ho|>c to collect enough in pain 
and suffering awards or punitive dam­
ages to pay their attorneys. Second, at­
torneys would be compensated fairly.

Third, the opportunity to make a 
profit on a lawsuit by receiving huge 
p'ain and suffering or punitive damage 
awards would be eliminated. This 
would not only reduce many of the 
huge liability judgments, but it would 
also encourage plaintiffs to settle with­
out a trial whenever insurance compa­
nies offer a fair settlement covering the 
plaintiffs economic losses. And final­
ly, the reduction of huge judgments, 
while still treating fairly all concerned, 
would lead to the reduction of liabili­
ty insurance premiums, thus benefiting 
all segments of society.

These changes, however, can be

accomplished only by overcoming the 
opposition of trial lawyers, who have 
a vested interest in the present system 
of liability lawsuits. Changing these 
concepts state-by-state is an impractical 
goal. In addition to the problem of 
dealing with 50 different legislative 
bodies, lawyers often have great power 
in the state legislatures. The only prac­
tical course of action is a federal law.

Those who are familiar with the 
lack of success in reforming product li­
ability law, which was to be accom­
plished by the so-called Kasten pro­
posal, might doubt the ability of Con­
gress to change the law in this arc3. 
However, the original Kasten proposal 
had several provisions that were validly 
opposed by consumer groups as well as • 
trial lawyers. That bill would have • 
changed the basic standard for finding 
liability from one of strict liability to 
one of negligence, resulting in many 
valid claims not being paid. Other pro- . 
visions of that proposal would have se­
riously limited the period of time in 
which a lawsuit could be filed. Re- 
forced revisions of the Kasten bill will 
not attempt to change the method of 
handling attorneys’ fees, punitive dam­
ages and pain and suffering awards.

However, the elimination of pain 
and suffering awards and punitive dam­
ages, while requiring payment of at­
torneys' fees, is necessary if we are to 
assure that successful plaintiffs win ex­
actly what they deserve. These ideas ■ 
are so reasonable, in fact, that only g 
those with vested interests to protect re 
should oppose them. A  movement not |j 
only of insurance companies and trade n 
associations, as is now under way, but H 
also of city governments, day care ccn- B 
ter operators and all the millions of H 
others faced with unreasonably high li- 9 
ability insurance premiums could be i 
successful in creating one large lobby- fj 
ing effort to create a national law that 
would improve the system for every­
one's benefit.

Those in favor of change in the 
manner in which we award damages in 
liability lawsuits should not be content $ 
with minor changes that might do lit­
tle to solve the basic problems that 
have caused the liability mess wc now 
face. Radical changes, as long as they 
are fair, arc the only method through 
which the problems can be solved. In 
dealing with the reform of liability 
claims and lawsuits we should remcm- 1 
ber the advice of Henry George, who I 
said, "There is danger in reckless I 
change, but greater danger in blind I 
conservatism." □ I '

W e  can sharpen your edge in 
commercial property 
liability insurance, 
lex full information 
call or write:

Scott G rad lnger,
Manager, Adm inis­
trative O ffices, 8 0 0  
E. lO lstT erracc ,
Kansas City, Mlswiuri 
0 4 1 3 1 , ( 0 1 6 ) 9 4 1 -3 4 7 3 .



CITIZENS COALITION FOR TORT REFORM, inc.
“ voices raised in unison..!’

T O :  A L L  L E G I S L A T O R S

F R O M :  C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M

S U B J E C T :  E N C L O S E D  D A T A  F O R  Y O U R  I N F O R M A T I O N  A N D  U S E

A R E  T H E S E  T H E  F R I V I L O U S  I N V E S T M E N T S  I N D I C A T E D  B Y  R O B E R T  H U N T E R ?

Sincerelv. ,— ■—

A I T f  
C h f l  i [

738 H  Street, Suite 100 • Anchorage, Alaska 99501 • (907) 276-1135



A L A S K A  IN V E S T M E N T S  O F  I N S U R A N C E  C O M P A N I E S  IN  A L A S K A  
A S  O F  D E C E M B E R  31, 1984

I N S U R A N C E  C O M P A N Y  I N V E S T M E N T S
1 D o m e s t i c  L i t e  C o m p a n y ...............................................................
4 D o m e s t i c  a n d  F o r e ig n  T i t l e  I n s u r a n c e  C o m p a n i e s .  
9 D o m e s t i c  P ro pe r ty  a n d  C a s u a l t y  C o m p a n i e s ............

201 F o r e i g n  P r o p e r ly  a n d  C a s u a l t y  C o m p a n i e s .................
138 F o r e i g n  L i fe  I n s u r a n c e  C o m p a n i e s .....................................

2 H o s p i t a l/ M e d i c a l  S e r v i c e  C o r p o r a t i o n s ,  F & D ..............
3 F r a t e r n a l  B e n e f i t  S o c i e t i e s .........................................................

Tota l ...........................................................................................................................

Tota l
1984

I n v e s tm e n t s
(000)

1.931
5.333
18.179

1,357,719
1,639,792

634
15,552

3,039,140

T Y P E  O F  I N V E S T M E N T

A la s k a  • S ta t e  G . O. B o n d s
A l a s k a  - P o l i t i c a l  S u b d i v i s i o n  B o n d s
A la s k a  • S p e c i a l  R e v e n u e  B o n d s
A la s k a  I n d u s t r i a l  B o n d s
A l a s k a  P u b l i c  U l i l i t i e s
A l a s k a  R e a l  E s ta t e
A l a s k a  M o r t g a g e s
C o m m o n  S t o c k  a n d  B o n d  I n v e s tm e n t s  ■ %  A l l o c a t e d  to A l a s k a  P ro p e r t ie s  
U.S. G o v e r n m e n t  H o u s i n g  A u t h o r i t y  B o n d s  
A la s k a  P o l i c y h o ld e r s  L o a n  a n d  L i e n s  
B a n k  a n d  T im e  C e r t i f i c a t e s

T o ta l 
1984 N e t  
P r e m i u m s  

(A ll C o m p a n i e s )  
(000)

663
19,116

119.463 
324,493
259.463 
51,854

1,792

776,844

1983
(000)

218,483
238.094

1,111,376
1,047,565

48,000
9,198

212,416
143,005

2,671
12,002
11,934

Tota l
1983

In v e s tm e n t s
(000)

2.459
4.278

36,049
1,270.907
1,731.049

628
9,374

3.054.744

1984
(000)

210,107
216,709

1,187.034
874,285

63,103
23,131

235,077
204,660

132
10,807
14,095

■ ' ■ 
•:

•
*• - V ••

...... 5. •

T o ta l %  
1983 N e t  I-. 

P r e m iu m s  
(All C o m p a n ie s )  

(000) '•

594 ,  : 
19.343 
83.050 •' 

331,434 ‘ . 
230.301 
46.700 

1,356 ,

712,778 •

•N • !.. '
*’ I:*

. •
P e r c e n t .
I n c J D e c .

•(3 .4 ) . 
••(8.9). ••• 
. j 6.8 

(16.5)
31.4
151.4 
10.6 , ' 
43.1 : ' 

(95.0)
(9.9) : .

Vi 18.1



CITY OF SOLDOTNA 
RESOLUTION 86-9

A R E S O L U T I O N  S U P P O R T I N G  T H E  CITIZENS' C O A L I T I O N  F O R  T O R T  R E F O R M
R E G A R D I N G  I N S U R A N C E  P R E M I U M S

WHEREAS, the City of Soldotna has had its budget reserve 
seriously diminished by the unanticipated increase of $173,000 or 
283% in its annual insurance premium; and

WHEREAS, other Alaska communities, businesses, school districts, 
and private citizens are similarly suffering because of the need 
for legislative redress of the problems peculiar to the Alaska 
insurance industry; and

WHFREAS, Alaska has a limited availability of liability 
insurance programs and has experienced a dramatic rise in 
liability premiums; and

WHEREAS, legislative remedies are needed to restore 
predictability and affordability to liability insurance programs; 
and

WHEREAS, the Citizens' Coalition for Tort Reform has identified 
those areas needing legislative remedy, and have proposed
solutions;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
SOLDOTNA:

That it supports the efforts of the Citizens' Coalition for Tort 
Reform to achieve legislative remedies, and urges the Alaska 
Legislature to make these reforms a priority of the second 
session of the 14th legislature.

ADOPTED this 19th day of Februar;

ATTEST

City Clerk



R E S O L U T I O N  86-8

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CORDOVA, ALASKA, 
SUPPORTING THE CITIZENS COALITION FOR TORT REFORM REGARDING 
INSURANCE PREMIUMS

WHEREAS, other Alaska communities, businesses, school districts, 
and private citizens are similarly suffering because of the need 
for legislative redress of the problems peculiar to the Alaska 
insurance industry; and

WHEREAS, Alaska has a limited availability of liability insurance 
programs and has experienced a dramatic rise in liability 
insurance programs; and

WHEREAS, the Citizens' Coalition for Tort Reform has identified 
many of those areas needing legislative remedy and have proposed 
solutions;

NOW THEREFORE BE IT RESOLVED that the Cordova City Council 
supports the efforts of the Citizens' Coalition for Tort Reform 
to achieve legislative remedies, and urges the Alaska Legislature 
to make these reforms a priority of the 2nd session of the 
14th legislature.

PASSED AND APPROVED THIS JJL DAY OF F e b r u a r y ________f 1 9 8 6 .

() ,  S  ) /
[ < - "  /  /  / i) ^

Mayor Eriing T. Johansen

V i  v *•. , 'i ,V
Acting C i t y ’̂ Clerk



L I A B I L I T Y  S E T T L E M E N T  C U R R E N T  P R O C E S S

C O M P A R E D  T O

C I T I Z E N S ’ C O A L I T I O N  F O R  T O R T  R E F O R M  P R O P O S A L

T h e  f o l l o w i n g  e x a m p l e  c a s e  i s  t h a t  o f  a  c a s e  s e t t l e d  i n  
A n c h o r a g e .  T h e  n a m e  b e i n g  u s e d  i s  t h a t  o f  J o h n  D o e .  T h e  
p u r p o s e  i s  l o  d e m o n s t r a t e  b y  a c t u a l  f i g u r e s ,  t h e  m e c h a n i c s  o f  
h o w  a c a s e  i s  s e t t l e d  u n d e r  c u r r e n t  r u l e  a n d  s t a t u t e  a n d  t o  
c o m p a r e  h o w  t h e  s a m e  c a s e  w o u l d  b e  s e t t l e d  u n d e r  t h e  p r o p o s a l s  
b y  t h e  C i t i z e n s '  C o a l i t i o n  f o r  T o r t  R e f o r m  u s i n g  t h e  f o l l o w i n g  
p o r t i o n s  o f  o u r  t o r t  r e f o r m  b i l l .

1 . P e r i o d i c  p a y m e n  t s
2 . S l i d i n g  s c a l e  o f  a t t o r n e y  f e e s
3 .  A c a p  o n  n o n - e c o n o m i c  a w a r d s
4 .  E l i m i n a t i o n  o f  R u l e  82

N A M E  - J O H N  D O E  
A G E  - 30  
S E X  - M A L E
A D D I T I O N A L  L I F E  E X P E C T A N C Y  - 4 3 . 5  y e a r s  
W O R K  L I F E  E X P E C T A N C Y  - 3 1 . 5  y e a r s  
A N N U A L  B E F O R E  T A X  I N C O M E  - 5 4 0 , 0 0 0 . 0 0  
A T T O R N E Y  O V E R H E A D  - $ 3 0 , 0 0 0 .
P L A I N T I F F  A T T O R N E Y  C O S T S  - 4 0 %  o f  G r o s s  S e t t l e m e n t

C U R R E N T  M E T H O D  O F  C A L C U L A T I O N

L o s s  o f  i n c o m e  $ 4 0 , 0 0 0  x 4 3 . 5  y e a r s  =$ 1 , 7 4 0 , 0 0 0  
P a i n ,  S u f f e r i n g ,  M i s c  7 5 0 , 0 0 0
F u t u r e  c o s t  o f  l i v i n g  e t c .  5 0 0 , 0 0 0

T O T A L  S E T T L E M E N T  A M O U N T  =$ 2 , 9 9 0 , 0 0 0

C O S T  A N A Y L S I S

M O N E Y  F O R  A T T O R N E Y  F E E S  =$ 1 , 1 9 6 , 0 0 0
M O N E Y  F O R  A T T O R N E Y  C O S T S  =$  3 0 , 0 0 0
N E T  M O N E Y  T O  I N J U R E D  P A R T Y  T O  C L I E N T  =$ 1 , 7 6 4 , 0 0 0

P E R C E N T  O F  M O N E Y  T O  C L I E N T  = 5 8 . 9 %
P E R C E N T  O F  M O N E Y  T O  A T T O R N E Y  = 4 1 . 1 %

D E F E N D E N D A N T  C O S T S  A T  3 0 %  = 9 8 7 , 0 0 0

T O T A L  C O S T S  O F  C A S E  T O  I N S U R E D  = $ 3 . 8 8 7 .  0 0 0

P E R C E N T  O F  A W A R D  B A S E D  O N  T O T A L  C O S T S  T O  I N J U R E D  P A R T Y  = 45 . 3 8 %

T H E  A M O U N T S  A B O V E  A R E  T A X  F R E E



c
T h e  r e m a  i n i n g  b a l a n c e  w i l l  b e  s t r u c t u r e d  i n  t h e  f o i l  o w  i n g 
m a  n n e r .

1.  C a s h  u p  f r o n t  = 5 1 0 , 0 0 0 . 0 0  
2 :  D e f e r r e d  l u m p s  o f  c a s h  t a x  f r e e  

10 y e a r s  = $ 9 2 , 0 0 0
15 y e a r s  = $ 1 5 4 , 0 0 0
30 y e a r s  = £ 5 8 3 , 0 0 0

T o t a l  l u m p  a m o u n t  = $ " ' 9 , 0 0 0  T A X  F R E E

T O T A L  G U A R A N T E E D  V A L U E  T O  I N J U R E D  P A R T Y  T A X  F R E E  B A S E D  O N :
1 .  G U A R A N T E E D  P E R I O D  = £ 3 , 2 5 0 , 1 0 1
2 .  N O R M A L  L I F E  E X P E C T A N C Y  = £ 4 , 4 2 8 . 5 7 3

C O S T  A N A L Y S I S

P R E S E N T  V A L U E  C O S T S  = £ 6 5 8 . 3 3 2
A T T O R N E Y  O V E R H E A D  C O S T S  = 3 0 , 0 0 0
A T T O R N E Y  F E E S  = 1 0 7 , 4 9 8
N E T  P R E S E N T  V A L U E  T O  C L I E N T  = 5 2 0 , 8 3 4
P E R C E N T  O F  A W A R D  T O  I N J U R E D  P A R T Y  = 7 9 %
P E R C E N T  O F  A W A R D  T O  A T T O R N E Y  = 2 1 %
D E F E N D A N T  C O S T S  (denotes estimate
o f  m a x i m u m  f l u c t u a t i o n ,  u p  o r  d o w n )  = £ 7 5 , 0 0 0

T O T A L  C O S T  O F  C A S E  T O  I N S U R E D  = £ 7 3 3 , 3 3 2

P E R C E N T  O F  T O T A L  A W A R D  T O  I N J U R E D  P A R T Y  = 7 1 %

1.  P l e a s e  n o t e  t h e  r e d u c e d  c o s t s  t o  d e f e n d a n t
£ 3 , 8 8 7 , 0 0 0  v s  $ 7 3 3 , 3 3 2  
R e d u c t i o n  A m o u n t  = £ 3 ,  1 5 3 . 6 6 8

2 .  P l e a s e  n o t e  t h e  c o n t i n u e d  a n d  g u a r a n t e e d  i n c o m e  t o  t h e  
i n j u r e d  p a r t y  o n  t h e  b a s i s  o f  n a y  a s c I  a i m e  d u n d e r  p e r i o d i c  
p a y m e  n t s .

3 .  N o t e  r e d u c t i o n  i n  p l a i n t i f f  a t t o r n e y  f e e s  a n d  c o s t s  -
£ 1 . 2 2 6 . 0 0 0  v s  $ 1 3 7 , 4 9 8  
R e d u c t i o n  A m o u n t  = $ 1 . 0 8 8 . 5 0 2

4 .  P l e a s e  n o t e  i n c r e a s e d  p e r c e n t a g e  o f  m o n e y  a w a r d e d  g o i n g  t o
i n j u r e d  p a r t y  - 7 9 %  v s  5 8 . 9 %  - A m o u n t  o f  p e r c e n t a g e  i n c r e a s e  =
2 0. 1 %

5 .  P l e a s e  n o t e  t h e  i n c r e a s e d  p e r c e n t a g e  o f  t h e  o v e r a l l  c o s t s
g o i n g  t o  t h e  i n j u r e d  p a r t y  - 7 1 . 0 %  v s  4 5 . 3 8 %  - A m o  u n t o f  
p e r c e n t a g e  i n c r e a s e  = 2 5 . 6 2 %

Q U E S T I O N S :  W H O  B E N E F I T S ?
W H O  L O S E S ?
W H O  I S  R E A L L Y  G E T T I N G  L E S S  M O N E Y ?  
W H O  S A V E S ?



E X H I B I T  A

S T R U C T U R E D  M E T H O D  O F  S E T T L E M E N T  U S I N G  
C O A L I T I O N  R E F O R M  P R O P O S A L

A.

T o  p a y  i n j u r e d  p a r t y  $ 4 0 , 0 0 0  p e r  y e a r  a n d  c o m p o u n d i n g  a t  3 %  
a n n u a l l y  g u a r a n t e e d  35  y e a r s  a n d  l i f e .  T a x  f r e e .

A G E  A N N U A L  I N C O M E  A G E  A N N U A L  I N C O M E

3 1 $ 4 1 , 2 0 0 . 53 $ 7 6 , 6 2 5 .
32 4 2 , 4 3 6 . 54 8 1 , 2 9 0 .
33 4 3 , 7 0 9 . 55 8 3 , 7 2 8 .
34 4 5 , 0 2 0 . 56 8 6 , 2 3 9 .
3 5 4 6 , 3 7 0 . 5 7 8 8 , 8 2 6 .
36 4 7 , 7 6 1 . 58 9 1 , 4 9 0 .
3 7 4 9 , 1 9 3 . 59 9 4 , 2 3 4 .
3 8 5 0 , 6 6 9 . 60 9 7 , 1 5 3 .
39 52 , 1 8 8 . 6 1 1 0 0 , 0 6 7 .
40 5 3 , 7 5 3 . 62 1 0 3 , 0 6 9 .
4 1 5 5 , 3 6 5 . 63 1 0 6 , 1 6 1 .
42 5 7 , 0 2 5 . 64 1 0 9 , 3 4 5 .
4 3 5 8 , 7 3 5 . 65 1 1 2 , 6 2 5 .
4 4 6 0 , 4 9 2 . 66 1 1 6 , 0 0 3 .
4 5 6 2 , 3 0 6 . 67 1 1 9 , 4 8 3 .
4 6 6 4 , 1 7 5 . 68 1 23  , 0 6 7 .
4 7 6 6 , 1 0 0 . 69 1 2 6 , 7 5 9 .
4 8 6 8 , 0 8 3 . 70 1 3 0 , 5 6 1 .
49 7 0 , 1 2 5 . 7 1 1 3 4 , 4 7 7 .
50 7 2 , 2 2 8 . 72 1 3 8 , 5 1 1 .
5 1 7 4 , 3 9 4 . 73 1 4 2 ,  6 6 6 .
52 7 6 , 6 2 5 . 74 1 4 6 , 9 4 5 .

T h i s  w i l l  c o n t i n u e  t o  c o m p o u n d  a s  l o n g  a s  p l a i n t i f f  s h a l l  l i v e .

T o t a l  g u a r a n t e e d  i n c o m e  a m o u n t  - 35  y e a r s  = $ 2 , 4 2 1 , 1 0 1  
T o t a l  i n c  o m e  n o r m a l  l i f e  e x p e c t a n c y  = $ 3 , 5 9 9 , 5 7 3

N O T E :  T h e  a b o v e  a m o u n t s  a r e  T A X  F R E E

B .

A l u m p  a m o u n t  o f  $ 2 5 0 , 0 0 0 .  i s  a d d i t i o n a l  f o r  n o n - e c o n o m i c  a w a r d ,  
a f t e r  p a y m e n t  o f  a t t o r n e y  f e e s ,  i n  t h e  a m o u n t  o f  1 0 7 , 4 9 8 , 0 0  a n d  
a t t o r n e y  o v e r h e a d  c o s t s  o f  $ 3 0 , 0 0 0 .



C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M ,  inc.
“voices raised in unison...”

SYNOPSIS OF THE ISSUE

Tort reform is an issue in many states, .but Alaska's 
situation is unique and requires a solution this year by the 
Alaska legislature. The laws of Alaska are exceptionally liberal 
and allow virtually unlimited jury awards, often without regard 
to the actual economic value of the loss. This makes actual risk 
extremely difficult for insurers to predict. Some insurers and 
reinsurers have withdrawn from or refused to enter the Alaska 
marketplace. Those that have stayed are increasing their rates 
for liability insurance to astronomic levels. As a consequence 
many Alaska businesses and individual service providers, many of 
them critical to the public, are reducing their services, going 
out of business or operating without insurance. The danger is 
clear and present. The damage that will result from deferred- 
action demands a legislative resolution of the issue this year- 
It has been the subject of two previous comprehensive studies..

The issue is non-partisan. The problems caused by the~ 
present tort reparation system cut across party lines. There are 
essentially three interest groups, each with a somewhat different 
stake in the issue:

1. The Business Community and Consumers

2. Insurance Companies

3. Trial Attorneys

The Citizens Coalition for Tort Reform represents the first 
group, the business community and consumers. The coalition, 
through HB532 and SB377 seek.changes in the laws governing both 
tp.pt reparations and' insurance--regulations to resolve the crisis. 
It affects everyone. At present our system is virtually wide 
open and we are all paying the bill for it. Allowing the issue 
to be referred to yet another study committee or allowing passage 
of a cosmetic reform bill will unnecessarily prolong a crisis 
which is costing consumers more every day.

738 H  Street. Suite 300 • Anchorage. Alaska 99501 • (907) 276-1135
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CALIFORNIA MEDICAL ASSOCIATION • 925 L Street • Suite 1150 • Sacramento. CA 95814-3756 • (916) 444-5532

November 15,  1985

Brad Cohn, M.D.
450 Stanyan S t r e e t  
San F r a n c i s c o ,  CA 94117

Re: Defense  o f  MICRA

Dear Dr.  Cohns
--••-Tren"yegrg~ggo~;~lTr“r e y ponse t o  a m a l p r a c t i c e  i n s u r a n c e - c r i s i s ,  th re " C a± t fo rn ia  

L e g i s l a t u r e  e n a c t e d  sweeping  re fo rm s  i n  s t a t u t e s  govern ing  p r o f e s s i o n a l  
l i a b i l i t y  (AB 1xx -  The M edica l  I n j u r y  Compensation  Reform Act,  MICRA).

0

On May 8, 1985 t h e  C a l i f o r n i a  Supreme Cour t  handed down a d e c i s i o n  which 
f a v o r a b l y  s e t t l e d  t h e  l e g a l  c h a l l e n g e s  t o  MICRA, i n c l u d i n g  t h e  $25 0 ,00 0  cap on 
non-economic damages i n  m edica l  m a l p r a c t i c e  c a s e s .

S ince  t h e  day t h e  Governor Bigned t h e  a c t  i n  1975, s k e p t i c s  ( i n c l u d i n g  many 
p h y s i c i a n s )  p r e d i c t e d  t h a t  t h e  r e fo r m s  would be i n e f f e c t i v e .  The o n l y  r e a l  
t e s t  of  such a measure i s  ha rd  d a t a .  The s t a t i s t i c s  a r e  as f o l l o w s :

-----------------  ------------------Na t ionw ide- C a l i f o r n i a
Average s i z e  o f  m a l p r a c t i c e  awards
Premium i n c r e a s e  i n  av e ra g e  p o l i c y  s i n c e  1975 
Premium i n c r e a s e  i n  a v e ra g e  p o l i c y  i n . 1985

$974,000
300%

' 33%

$395 ,000
150%
15%

The above s t a t i s t i c s  e l o q u e n t l y  e x p l a i n  why p h y s i c i a n s  must p r o t e c t  MICRA from 
a l t e r a t i o n  or  r e p e a l .  G u t t in g  MICRA i s  t h e  number one p r i o r i t y  o f  t h e  
C a l i f o r n i a  T r i a l  Lawyers A s s o c i a t i o n .

P l e a s e  w r i t e  t o ,  c a l l  or meet w i t h  your  S t a t e  S e n a to r  b e fo re  J a n u a r y  and ask  
f o r  a  "NO" vote on any  b i l l  which would i n c r e a s e  t h e  cap ,  i n c r e a s e  t h e  
t h r e s h o l d  f o r  p e r i o d i c  payments o r  o t h e r w i s e  weaken any p r o v i s i o n  of  MICRA. A 
r o s t e r  o f  members of  t h e  Sen a te  i s  e n c l o s e d  f o r  your u s e .

A f t e r  r e a d in g  t h e  a t t a c h e d  a n a l y s i s ,  i f  you have any q u e s t i o n s  p l e a s e  c a l l  me 
o r  Judge Gordon Cologne a t  (916) 444-5532 .  Thank you.

J S S : 5 a

'j l J L
i a e l ,  Vice P r e s i d e n t  

Eminent R e l a t i o n s

c c :  Component S o c i e t y  Medica l  E x e c u t iv e s



C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M ,  inc.
“voices raised in unison..!’

Hon. Pat Rodey 

C h a i r m a n

S e n a t e  J u d i c i a r y  C o m m i t t e e  

P.O. Box V 

Juneau, AK 99811

D e a r  Mr. Chairman:

T h i s  d o c u m e n t a t i o n  r e l a t i n g  to  the t e s t i m o n y  of J. R o b e r t  H u n t e r  b e f o r e  yo u r  

C o m m i t t e e  on F e b r u a r y  26 has just c o m e  to  our attention. P r e s u m a b l y  t h i s  i n­

fo r m a t i o n  has been turned up by you r  researchers, but in cas e  it has not, we are 

o f f e r i n g  it to you now.

Briefly, here is a s u m m a r y  of the contents:

A paper r e f u t i n g  t h e  N a d e r - H u n t e r  c h a l l e n g e  on the 1985 p r o f i t / l o s s  in 

the prop e r t y  c a s u a l t y  industry.

An a r t i c l e  on the p r o p e r t y  c a s u a l t y  i n d u s t r y ' s  p r e - t a x  o p e r a t i n g  loss 

for 1984 fr o m  t h e  M arch 20, 1985 "Wall S t r e e t  J o u r n a l . "

An In s u r a n c e  I n f o r m a t i o n  I n s t i t u t e  n e w s  r e l e a s e  r e p o r t i n g  y e a r - e n d  

1984 p r o p e r t y / c a G u a l t y  i n d u s t r y  o p e r a t i n g  results.

So u r c e s  of  data on f i n a n c i a l  r e s u l t s  for p r o p e r t y / c a s u a l t y  insurance.

C o n c e p t s  of p r o f i t / l o s s  in t h e  p r o p e r t y / c a s u a l t y  i n s u r a n c e  industry.

A r e f u t a t i o n  of the a s s e r t i o n  by Mr. H u n t e r  b e f o r e  your C o m m i t t e e  that 

the C a n a d i a n  P r o v i d e n c e  of O n t a r i o  h a s  had and u n s u c c e s s f u l  e x p e r i e n c e  

with "tort r e f o r m . *

T h e  C o a l i t i o n  does not r e p r e s e n t  the i n s u r a n c e  i n d u s t r y  nor is it a s p o k e s m a n  

f o r  the industry. However, we feel that a s o u n d  a p p r e c i a t i o n  of how the 

i n d u s t r y  o p e r a t e s  is vital to an u n d e r s t a n d i n g  of why s u b s t a n t i a l  t o r t  r e f o r m  is

in the p u b l i c  interest. This i n f o r m a t i o n  fr o m  the I n s u r a n c e  I n f o r m a t i o n

I n s t i t u t e  is p r e s e n t e d  in that spirit.

T h a n k  you again for your e f f o r t s  to make s e n s e  of t h i s  d i f f i c u l t  issue.

738 H  Street, Suite 300 • Anchorage, Alaska 99501 • (907) 276-1135
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Insurance
I n f o rm a t i o n
Institute

110 William Street 
N e w  Y o r k .  N . Y .  I ( K ) . » H  

(2121669-9200

Nader-Hunter Challenge on 1985 

Profit/Loss in P/C Industry

At a press conference in Washington, D.C. on January 6, 

1986, Ralph Nader and Robert Hunter, president of the 

National Insurance Consumer Organization (NICO), asserted 

that the property/casualty industry had a profit of $6.6 

billion in 1985 rather than an operating loss of $5.5 

billion, as reported by the Insurance Information Institute.

In interviews with the media on January 6, Dr. Sean 

Mooney, senior vice president and economist of the I.I.I., 

and other I.I.I. staff members refuted the Nader-Hunter 

assertions. By the end of the day, Hunter had lowered his 

$6.6 billion profit figure to $5.0 billion, as reported by 

The Wall Street Journal, Jan. 7, 1986, page 12.

At his press conference, Hunter claimed property/ 

casualty insurers would earn $6.6 billion in this way:

$ BILLIONS

Operating Loss -$5.5

Capital Gains 

Federal Tax Credits

+ 6.5

+ 3.5

Dividends to Policy­

holders + 2.1

PROFIT $6.6



In refuting the Nader-Hunter claims, Dr. Mooney noted:

1) Hunter accepts I.I.I’s report of an operating loss of 

$5.5 billion based on underwriting and investment 

performance;

2) N a d e r ' s  C a p i t a l  G a i n s  f i g u r e  i n c l u d e s  u n r e a l i z e d  g a i n s .  

T h i s  i s  u n a c c e p t a b l e  b e c a u s e  i t  v i o l a t e s  G e n e r a l l y  A c c e p t e d  
A c c o u n t i n g  P r i n c i p l e s  a s  r e q u i r e d  by a u d i t o r s  a nd  t h e  

S e c u r i t i e s  and Ex c h a n g e  Commi s s i on  a s  w e l l  a s  s t a t u t o r y  
i n s u r a n c e  a c c o u n t i n g  p r i n c i p l e s .  U n r e a l i z e d  c a p i t a l  g a i n s  

r e p r e s e n t  i n c r e a s e s  i n  t h e  m a r k e t  v a l u e  o f  s e c u r i t i e s  wh i ch  

h ave  n o t  been  s o l d .  T h e r e f o r e ,  t h e  c omp a n i e s  h a v e  r e c e i v e d  
no money f rom t h em .  Hence ,  t h e y  a r e  n o t  i n c l u d e d  i n  p r o f i t  

and l o s s  d a t a .

3) N a d e r ' s  F e d e r a l  Tax C r e d i t s  f i g u r e  i s  one d e v e l o p e d  by 

N1C0 and g r o s s l y  e x c e s s i v e .  I . l . I .  f i g u r e s  on p a ge  3 a r e  

b a s e d  on n i n e  m o n t h s  o f  a c t u a l  d a t a  r e p o r t e d  by i n s u r e r s .

4) N a d e r ' s  D i v i d e n d s  t o  P o l i c y h o l d e r s  e n t r y  i s  wrong .
Under  g e n e r a l  a c c o u n t i n g  p r i n c i p l e s ,  a r e t u r n  t o  c on sume r s  
i s  a p r i c e  r e b a t e  and mus t  be d e d u c t e d  f rom s a l e s  r e v e n u e s .

The media asked why the industry reported operating 

figures and not after-tax income at the end of 1985. The

1.1.1. >ear-end press release is based exclusively on data 

from A.M. Dest Company, an independent analytical, rating



and information service organization. These data do not 

include after-tax income.

When the fourth-quarter data are in, the 1.1.1, re­

leases the figures, including after-tax income. (See March 

20, 1985, Wall Street Journal story, based on March 19,

1985, I.I.I. release. Copies are attached.)

The 1.1.1, reports on after-tax profit or loss on a 

quarterly basis.

The I.I.I.'s estimates for Profit & Loss in 1985 are as 

follows:

P r o f i t  ( L o s s )  i n  P /C  I n d u s t r y  

($ B i l l i o n s )

1985

U n d e r w r i t i n g  L o s s

N e t  O p e r a t i n g  L o s s  

R e a l i z e d  C a p i t a l  G a i n s *

I n v e s t m e n t  I n c o m e 19 . 7

(5.5)

U n d e r w r i t i n g  l o s s  
h e r e  w as  s u p p l e m e n t e d  
by  i n c o m e  f r o m  
i n v e s t m e n t s  ( i n t e r e s t  
a n d  d i v i d e n d s )  t o  
p r o d u c e  a n  
o p e r a t i n g  l o s s .

5.3 H o w e v e r ,  c a p i t a l  
g a i n s p r i m a r i l y  f r o m  
t h e  s a l e  o f  s t o c k s  
o f f s e t  t h i s  l o s s ,  
p l u s

Tax Credits and Other* 
Income 1.9

tax credits and other 
minor income items

so that

Net After-Tax Income* 1.7 net after-tax income 
was positive.

♦Estimates by Insurance Information Institute.



Why are the 1.1.1, figures right and the Nader-Hunter 

figures wrong? Because with nine months of data available, the 

net after-tax income was $1.49 billion. It is totally unrealis 

tic to expect a gain in the last quarter more than three times

the size of the gain in the prior nine months.

The Institute is hesitant to estimate the after-tax 

industry result, but based on nine-month data, the figure 

should be close to $1.7 billion —  far below the Nader-Hunter 

estimate.

Nader and Hunter question whether there has been a litiga­

tion "explosion" in the U.S.

There are many facts to demonstrate the increase in 

litigation in the U.S. over the last few years as well as the 

increase in the cost of the tort liability system.

Million-dollar verdicts awarded in the United States 

skyrocketed to 251 in 1982 from one in 1962 and to 360 in 1983, 

the latest year for which figures are available. The lure of

jumbo awards in civil suits often contributes to increased

litigation.

Civil suits filed in state courts rcse 22 percent from 

1977 to 1981 and appeals climbed 32 percent. Civil case 

filings in federal district courts soared to 206,000 in 1982 

from a mere 35,000 in 1940. Last year there was one private 

civil lawsuit filed for every 15 Americans.

In the 15 years Chief Justice Burger has been heading 

the Supreme Court, federal court case filings have risen nearly 

two and a half times as fast as the population.

- 4 -



A 1984 Rand study of thousands of asbestos-related 

lawsuits showed: Cases closed took an average of two years and

eighc months, with 11 percent taking six years. ilow much did 

victims get? Only 37 cents of each dollar paid. The other 63 

cents went for legal fees.



THE WALL ST REET  JOURNAL 
March 20, 1985

Pre-Tax Operating 
Loss fô  ’.84,Js Posted 
By Property Insurers
B v a  Wall Str e et  Jo i 'Rnal S l o J J  R e p o r t e r

NEW YORK - The nation’s 
property-casualty insurance Industry 
posted a pre-tart operating loss of S2.9 bil­
lion last year, the largest in its history. In 
1983. the Industry had pre-tax operating 
profit of 13.04 billion.
After tax credits and capital gains, how­

ever. the industry last year posted net in­
come of 11.94 billion, down 68*h from 16 bil­
lion in 1983.
Such results were expeeled Last De­

cember. the Insurance Information Insti 
lute, a trade group, predicted that the 
property-casualty indusiry would post a 
net loss for 1984 But insurers' tax credits 
and capita) gains both proved to be larger 
than anticipated, producing net income for 
the industry rather than a loss, Sean Moo­
ney, the institute's economist, said.
The results released by the institute are 

based on data from companies represent 
ing 977< of the nation's property-casualty 
premium volume They were compiled by 
two other trade groups, the Insurance 
Services Offne and the National Associa­
tion of Independent Insurers.
Based on the size of the 1964 operating 

loss. Mr Mooney said, last year was the 
property-casualty industry's worst ever 
He said the losses surpassed those sus­
tained in 1906. the year of the San Fran 
cisco earthquake and fire, which resulted 
in 1376 million damages.
In the fourth quarter, the industry had a 

pre tax operating loss of 1760 million, com­
pared with pre tax operating profit of 1690 
million a year earlier.
After tax credits and capital gains, 

fourth quarter net income was 1846 million, 
down 40r, from 11.4 billion in 1983.
For the full year, insurers had pre-tax 

losses from Insurance underwriting of 
120.53 billion, compared with 112.93 billion 
In 1983. Investment income, primarily in 
teres: on bonds and dividends on stocks, 
was $]7.62 billion, up K'r'r from •''53. Capi 
la1 gains were 13 17 billion, up 56r(.
The industry's poor 1954 performance 

has been blamed on heavy weather-related 
claims and lingering effects of a six-year 
price war in commercial insurance that
apparently ended last summer. Still, ana­
lysts don't expect earnings to improve un­
til late this year or early 1986.
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ISO, NAII REPORT YEAR-END 19R4 
PROPERTY/CASUALTY INDUSTRY OPERATING RESULTS

NEW YORK, March 19 —  The nation's property and 

casualty insurance industry reported net after-tax income 

of $1.94 billion in 1984, down 68 percent from the 1983 

net income of $6.0 billion.

The industry recorded a pretax operating loss of 

$2.9 billion in 1984, compared with pretax operating 

income in 1983 of $3.04 billion. The 1984 operating loss 

consists of a pretax underwriting loss of $20.52 billion 

and pretax net investment income of $17.62 billion.

The industry's pretax underwriting loss of $20.52 

billion for 1984 was $7.59 billion greater than the loss 

of $12.93 billion in 1983. The underwriting loss in­

cludes $2.10 billion of premiums returned to policy­

holders as dividends in 1984, compared with $2.16 billion 

a year ago.

(more)

-  7  -



The $17.62 billion of net investment income for 1984 

(primarily dividends earned from stocks and interest 

earned on bonds), was up 10.3 percent from a year ago.

Net investment income, combined with realized capital 

gains, which rose 56.1 percent to $3.17 billion, brings 

the industry's total pretax net investment gain for 1984 

to $20.79 billion, up 15.4 percent from $18.01 billion a 

year ago.

The f i g u r e s  we r e  r e l e a s e d  by I n s u r a n c e  S e r v i c e s  

O f f i c e ,  I n c .  (ISO) and  t h e  N a t i o n a l  s o c i a t i o n  o f  
I n d e p e n d e n t  I n s u r e r s  (NAII),  r e p o r t i n g  f o r  i n s u r e r s  t h a t  
a c c o u n t  f o r  97 p e r c e n t  o f  t h e  c o u n t r y ' s  p r o p e r t y / c a s u a l t y  

i n s u r a n c e  b u s i n e s s .
The 1984 u n d e r w r i t i n g  l o s s  o f  $20.52 b i l l i o n  was

18.2 p e r c e n t  o f  t h e  e a r n e d  p remiums o f  $112.49 b i l l i o n .
T h i s  c ompa r e s  w i t h  t h e  12.4 p e r c e n t  u n d e r w r i t i n g  l o s s  on
e a r n e d  p remiums o f  $103.89 b i l l i o n  f o r  t h e  y e a r  1983.

%

W r i t t e n  p r emiums  f o r  1984 t o t a l e d  $115.87 b i l l i o n ,  
up  9.4 p e r c e n t  f rom $105.87 b i l l i o n  i n  1983. T h a t  g r ow th  
c om p a r e s  w i t h  t h e  4.6 p e r c e n t  g r ow th  o f  1983 o v e r  1982 

w r i t t e n  p r emiums .
For  t h e  f o u r t h  q u a r t e r  o f  1984, t h e  i n d u s t r y ' s  n e t  

a f t e r - t a x  income was $648 m i l l i o n ,  c ompa red  w i t h  $1.40 
b i l l i o n  f o r  t h e  f o u r t h  q u a r t e r  o f  1983, a d e c r e a s e  o f  39 

p e r c e n t .

(more)
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The industry recorded a fourth-quarter 1984 pretax 

underwriting loss of $5.85 billion, compared with the 

$4.03 billion loss a year ago. The fourth-quarter 1984 

underwriting loss included $582 million of premiums 

returned to policyholders as dividends, compared with 

$793 million in the fourth quarter of 1983.

The industry's pretax net investment gain in the 

fourth quarter of 1984 was $6.20 billion, up 24.5 percent 

from $4.98 billion in the fourth quarter of 1983.

The fourth-quarter 1964 loss of $5.85 billion was 

19.6 percent of the period's earned premiums of $29.91 

billion. This compares with the 14.9 percent under­

writing loss on earned premiums of $27.11 billion 

recorded for the fourth quarter of 1983.

Written premiums in the fourth quarter of 1984 

totaled $29.45 billion, up 14.1 percent from $25.80 

billion in the fourth quarter of 198X- Tnat growth 

compares with the 6.7 percent growth of 1983 over fourth- 

quarter 1982 written premiums.

- 0 -
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SOURCES OF DATA ON F IN A N C IA L  R E SU LT .1 ( P r o p e r t y / C a s u a 1 t y

Insurance)

1. Most data published by the Insurance Information Institute 

are from A.M. Best Company, an independent analytical, 

rating and informa'c.Lon service organization.

2. The A.M. Best Company data are collected from individual 

insurance companies throughout the United States. Each 

insurance company is required to report to each state in 

which it is licensed what is known as the convention 

statement. A.M. Best Company receives copies of these 

reports and adds the data up line by line, company by 

company, to produce a total. This total is then increased 

by a small factor (less than 3 percent) to produce an 

overall industry aggregate figure*-. The incremental factor 

is used mainly to reflect estimates for companies not 

required to report to the state insurance departments. In 

many states, small farm mutual companies are not required 

to report.

3. The Institute publishes data from a quarterly report 

issued jointly by Insurance Services Office, Inc. (ISO) 

and the National Association of Independent Insurers 

(NAII). These data are collected each quarter from
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companies representing about 97 percent of premium volume 

in the U.S. The data are received by ISO and NAII in the 

form of answers to questions, e.g., what were your written 

premiums in the past quarter?
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C O N C E P T S  OF  P R O F I T / L O S S  IN T H E  P R O P E R T Y / C A S U A L T Y  I N S U R A N C E

INDUSTRY

There are several ways of measuring profit and loss in the 

property/casualty insurance industry, as there are in any other 

industry. The different concepts used depend on the question 

being asked and the perspective of the inquirer. For example, 

a regulator frequently will have a different perspective on 

data than a shareholder of an insurance company. Some of the 

common measures of profitability are:

1. Net profit/loss after taxes.

This is the basic concept of bottom-line earnings. This 

number is the bottom line on the income statement of most 

U.S. companies. The figure includes losses or gains from 

underwriting, investment income (interest income and 

dividends), realized capital gains and federal income 

taxes. Shareholders are interested in this figure because 

it provides some indication of whether dividends will be 

paid and at what rate. However, this figure does include 

extraordinary items and other factors, which may be of a 

transitory nature. Of key importance for property/ 

casualty insurance in recent years has been the impact on 

this figure of federal taxes and jalized capital gains.

- 12 - 't



In the case of federal taxes, what was normally a sub­

traction from before-tax income has turned into an addi­

tion. This is because companies were losing money before 

taxes and received a credit for t. paid in the prior 

three years —  a form of income-averaging for companies. 

Realized capital gains also increased in importance in the 

past few years, partly because of the strong stock market, 

but also because of the need b'r insurance companies to 

raise cash to pay losses. In calculating bottom-line 

profit or loss, the profit or loss from the sale of stock 

is included regardless of the purpose of the sale.

2. Operating profit/loss.

Because this figure includes the key operating concepts -- 

underwriting profit or loss and investment income, it is 

the most reliable indicator of how the property/c? 1 

industry is doing. It excludes realized capital gains or 

losses and federal taxes.

3. U n d e r w r i t i n g  p r o f i t / l o s s .

The underwriting profit or loss is calculated by 

subtracting incurred losses (funds assigned to pay claims) 

and expenses (e.g., commission to insurance agents) from 

earned premiums. It does not include income from

- 13 -



I

investments. This figure tells a regulator how a company 

is doing in the basic functions of the business -- selling 

insurance and paying claims.

4. The combined ratio.

The combined ratio is similar to the underwriting profit 

or loss. The combined ratio is the sum of the ratio of 

incurred losses to premiums earned and the ratio of 

commissions and expenses to premiums written. A combined 

ratio above 100 means that the industry is incurring more 

in claims and expenses than it is taking in in premiums.
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Nader's Charge on Ontario, Canada Termed Misleading

The Charge: Insurance Woes Unrelated To Tort Law.
Leah R. Young. The Journal of Commerce. 
86/02/11. Page 14A. Ralph Nader told 
Washington reporters that the experience in 
Ontario, Canada, which has many of the tort 
reform measures being proposed in the United 
States, "shows that the insurance emperor has 
no clothes," since, even with tort reform, 
Ontario is also experiencing high premiums 
and a shortage of insurance coverage. Jay 
Angoff, counsel to the Nader-supported 
National Insurance Consumer Organization, 
said Ontario already has a cap on 
compensation for pain and suffering, 
restrictions on punitive damages, 
prohibitions on injured parties specifying 
the amount they are seeking, restrictions on 
attorneys' contingency fees, few jury trials, 
and penalties for frivolous suits.

The charge is grossly inaccurate and misleading.

* On a per capita basis, commercial liability insurance 
premiums are much lower in Canada than in the U.S. In 
1985, liability premiums (excluding auto) averaged $16 
(C$25) per capita in Canada, compared with $60 per 
capita in the U.S. The different legal system in 
Canada is the most likely factor explaining this wide 
divergence in the cost of insurance.

* There are problems in commercial liability insurance 
in Canada, but they are not as severe as in the U.S.

* The problems in comjriercial liability insurance in 
Ontario, Canada reflect:

1) the impact of recent statutes, which increase 
the incentives to litigate;

2) 3n erosion of traditional common law 
disincentives to sue;

3) the impact of the worldwide contraction in 
liability insurance capacity.
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Commercial liability premiums in Canada are expected to show 
an increase of 15% for 1985, contrasted with a 72% increase 
in the U.S.

There are, however, some problems of availability of 
commercial liability insurance in Ontario. This province is 
known to be litigious. Specific statutory provisions have
increased the number and size of claims in Ontario Province:

a) The Family Law Reform Act of Ontario Province 
(1978). This law extended the number of 
persons who could sue. For example, under
this law a person with only passing 
acquaintance with another relative (say a
cousin or nephew) can sue for loss of
companionship.

b) The province of Ontario passed a prejudgment 
interest act, which adds interest to awards 
from the date of filing.

Also, judicial procedures in Ontario have tended to increase
awards beyond expectations. For example, courts in Ontario
have tended to add to the award enough money to cover the 
taxes on interest earned from the award in future years.

Jn addition, Canada is affected by the worldwide shortage of 
liability insurance, caused mainly by severe losses by 
reinsurers in the U.S. market.

The Province of Ontario did not enact a series of tort 
reforms as might be inferred from the Nader charges. The 
reforms mentioned are features of the common law system and 
are not statutory law. Since they are part of common law,
they are subject to change by judicial decision and, in
fact, there has been erosion in these areas in recent years.

The following reviews the elements of the legal system in 
Ontario, Canada, that are highlighted in the Nader charge:

1) Cap on compensation for pain and suffering

In the early 1970s, Canadian courts established through 
case law a cap of C$100,000 on pain and suffering 
awards. The cap has since been eroded and the figure 
now is C$180,000. (Since the cap is set by case law,
it can be changed by case law.)

2) Restrictions on punitive damages

These restrictions also are set by case law and have 
been in place for many years. The restrictions in 
Canada are in general tougher than those used by U.S. 
courts.
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3) Prohibition on injured parties specifying the amount they 
are seeking.

This prohibition holds that a jury cannot be directly 
informed or led by evidence to know the amount of 
damages sought by a plaintiff. This rule is a common 
law rule and has been in place for decades.

4) Restriction on attorney's contingency fees.

In Ontario, attorneys fees are set by the Law Society. 
Contingency fees are prohibited.

5) Few jury trials.

Traditionally, Canada has used juries infrequently in 
civil cases.

6) Penalties for frivolous suits.

Defendants who win suits can collect legal fees and 
other costs from plaintiffs. This system has been in 
place for decades.
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Nader/Hunter Challenge

The Property/Casualty insurance industry shares the concern of 

state and federal public officials, business and the general public 

about developments leading to restricted insurance coverages and the 

rising cost of commercial insurance protection. The insurance 

industry is deeply disturbed about the actions it has felt compelled 

to take in certain lines of insurance and for selected types of 

coverage. The industry welcomes the commitment of the affected 

policyholders and public policymakers in restoring the legal and 

regulatory stability needed to provide a responsive insurance market. 

The industry already has responded with a number of programs in 

various states aimed at alleviating the distress in various 

industries.

The industry recognizes that competitive price cutting by the 

industry in the first half of the 1980's has been a major factor 

behind the current large increases in rates for commercial liability 

insurance. The industry beginning about 1 9 7 9  entered a period of 

fierce price competition with two major results:

- commercial businesses throughout the U.S. got bargains in the 

purchase of liability insurance,

- the insurance industry ended up posting record operating losses 

in 1984 and 1985.
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