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CMI Justice Roundtable Is a monthly newsletter from The Institute for
Civil Justice. It is. In part, an "opinion exchange” for policymakers,
practitioners, and researchers concerned with problems of the civil jus-
tice system. Roundtable also provides brief updates on the ICJ's
research and reactions to It, and announcements of future activities.
We Invite letters expressing opinions from diverse perspectives that
contribute to the Informed debate of civil justice Issues. Roundtable is
mailed ro nearly 7,000 business executives, judges, lawyers, ‘egisla-
tors, court execut'ves, researchers, and federal, state, and local
government leaders  We welcome your contribution to the debate and
offer this forum for your opinions— excerpts hom letters we receive
may be reproduced to facilitate communication among ICJ's diverse
audiences.

ROUNDTABLE DISCUSSION

On February 27, 1986, ICJ researcher Deborah Hensler testi-
fied before the U.S. Senate Commerce Committee on the
results of 1CJ research relevant to the tort liability system.
Below we reprint portions of that testimony; the full report on
which this statement was based will be available as
P-7210-ICJ.

The 1CJ has assembled a statistical database that tracks the
results of all civil jury trials held in Cook County, Illinois and
San Francisco, California from 1960 to 1979. Analyses of
these data show that: The typical jury award for personal
injury cases is modest in amount (less than $20,000 in recent
years). Amounts awarded for typical cases remained roughly
the same over the twenty year period. The typical award for
seriously injured plaintiffs doubled or tripled, and the typical
wrongful death award doubled during the 1970s. Juries
increased awards in medical malpractice, defective products
and street hazard cases, regardless of the seriousness of inju-
ries. The changes in the amount of money aivarded for seri-
ous injuries and the amount awarded for medical malpractice,
product liability and street hazard cases contributed to a grow-
ing number of exceptionally high awards. The amount of
money litigants could expect to win or pay out depended on
their own characteristics. When sued, businesses paid 11/2
times the amount paid by individual defendants. Jury awards
also appeared to be sensitive to the race of the litigant. In
Cook County, during the 1970s, blacks lost more frequently
than whites; when they were successful, they received less than
white plaintiffs. The number and size of punitive damage
awards increased substantially during the past twenty-five years.
Typical punitive damage awards remained small. Most avjords
involved intentional torts rather than personal Injury cases.

Roundtable

March 1986

Punitive d~mage awards against businesses increased in
number and amount, particularly in recent years. A substantial
number of punitive damage awards are reduced after trial, as a
result of settlement or judicial action.

In 1982 the 1CJ conducted a study on how the current product
liability system affects corporate behavior. The study involved
interviews with corporate product safety officials in nine large
manufacturing firms generally recognized as leaders in the
safety field. The researcher.. drew the following conclusions:

4t is clear from these interviews that . . . product liability is the
most significant influence on product safety efforts. Product
liability, however, conveys an indistinct signal. The long lags
between the design decision and the final judgment on product
liability claims (frequently five or more years), the inconsistent
behavior of juries, and the rapid change in judicial doctrine in
the area, all tended to muffle the signal. . . . That is to say,
firms learned little from the results of particular litigation about
either specific design decisions or the process of design
decisionmaking. The frequency of suits and the level of awards
provide some idea of the costs of failing to design a safe prod-
uct and hence the level of effort that should be devoted to
assuring a safe design. Nevertheless, considerable uncertainty
remains about the most appropriate method of assuring safety
in product design."

According to ICJ studies, an estimated $320 million was
expenc.ed nationwide in federal and state trial courts to process
personal injury cases in 1982. The typical public expenditure
to try a personal injury suit in the federal courts was about
$9200. The costs in state trial courts varied substantially
depending on judge salaries and other expenses; costs ranged
from about $4000 to $8000 per case. Public costs to process
cases depend not only on whether a case goes to judge or jury
trial but on the amount of judge time spent hearing discovery
and other motions and presiding over pretrial conferences.

An ICJ study of the largest and one of the busiest state trial
courts in the nation, the Los Angeles Superior Court, found
that the civil cast ‘oad is increasingly dominated by complex
personal injury litigation that places heavy demands on judge
time. By comparison with earlier periods, current civil cases
are characterized by a greater use of discovery as well as more
papers filed, appearances made, and motions requested. This
increased activity means that even cases that settle rather than
go to trial take longer to reach settlement than in earlier years.
It is these increases in case complexity, rather than an increase
in litigiousness, that have contributed to increased congestion
and delay on the civil calendar.
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The ICJ's studies of ashestos personal injury litigation highlight
the problems posed by mass toxic torts. These studies have
shown that: Most courts have had serious problems disposing
of cases; plaintiffs wait a minimum of three years and as long
as five or more years until their cases are resolved. The costs
of ashestos litigation are higher than for any other hind of per-
sonal injury case for which transaction costs have been
estimated; about $1 billion was paid to compensate and litigate
ashestos claims between 1970 and 1982. The latent nature of
ashestos-related diseases and the manufactuing context in
vjhich they occurred raise issues on the timing of filing claims,
determining causation, determining liability and apportioning
damages that have been dealt with inconsistently by various
state appellate courts and local trial co irts, resulting in
increased uncertainty in case value, delays in processing,
increased transaction COSts, and inconsistent OUtCOMES.

Finally, the 1CJ has conducted a series of studies on the out-
comes of court-annexed arbitration programs in slate trial
courts. Thes studies consistently indicate that such alterna-
tives to traditional settlement and trial can provide acceptable
outcomes to plaintiffs and defendants with a reduction of time
and litigation expense, and that such procedures may be per-
ceived by litigants to be as fair as the traditional system.

ICd UPDATE

The Thirteenth Semiannual Meeting of the Board of
Overseers was held on February 21. An overview of the
Institute’s research agenda was presented by ICJ Deputy
Director Stephen Carroll, and five research briefings were
featured: Bad Faith “unitive Dan. ages; Wrongful Termination;
Private Costs of Civil Litigation; New Research Issues in Civil
Jury Verdicts; and Judicial Arbitration in New Jersey.

ICJ researcher James Hammitt spoke on “Modeling Compen-
sation for Auto Accidents” at the February 21 conference of
the Insurance Consumer Action Network and the
National Insurance Consumer Organization in Los
Angeles. On February 27, ICJ Director Gustave Shubert tes-
tified In Topeka before the Insurance Joint Subcommittee
of the Kansas State Legislature considering the prob-
lems of availability in insurance. On the same day, he
addressed the Kansas Tort Reform Coalition in Topeka.
On March 5, Stephen Carroll, Gustave Shubert, and ICJ
researcher Mark Peterson testified before the W hite House
Tort Policy Working Group in Washington. Marianna
Smith, Executive Director, and Robert Habush, President-
Elect, of the American Trial Lawyers Association visited
the 1CJ on March 6 to discuss possible collaborative research
efforts. Stephen Carroll addressed a meeting of the Council
of Medical Specialty Societies on March 10 in Chicago.
Mark Peterson will testify before the Subcommittee on
Oversight of the House Ways and Means Com e
hearings concerned with the costs and availability ot ,w.
insurance on March 13 in Washington. Stephen Carroll v «
testify before the National Commission on Jobs ar
Small Business on March 14 in San Francisco. ICJ consul-
tant Patricia Danzon will testify on March 26 in Washington
before the Senate Judiciary Committee hearings on tort
reform. Her topic will be “The Effects of Tort Reform on the
Frequency and Severity of Medical Malpractice Claims.” ICJ
researcher Allan Lind contributed an article, “Alternative
Dispute Resolution in the Federal Courts: Public and Private
Options," to the March issue of the Federal Bar News and
Journal.

The Institute for Civil Justice, established within The Rand Corporation In 1979, performs Independent, objective policy analysis and research on
the American civil justice system. The Institute’s principal purpose is to help make the civil Justice system more efficient and more equitable Oy
supplying policymakers with the results of empirically based, analytic research.

For information on the Institute's program, and for published research findings as they become available, please contact;
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PREFACE

This Note Ba rgrint of an artidke thet gopeared nLaw & Policy,
Volume 74, 1956. Using insurae clains i, tte auttors aalyz tre
effetivaess of rofalt o thredolds in limitirg the number of auto-
mobi le aoccidant vicktims who sssk conpensaition through tre tartsystan.

The aalysis aotained in this Note B destribed in greter detail in
tre fast o wolures of a four~wolure study on autondbile aocidat
aopensation, coducted by te authors far The  Instatute far Gl
Jdstice. These far gorts ae icludd n a lstag of aurat IC]
pblicatias at the back of this Note and can be dotaired fron tre
Instatuie.



Limiting Liability for Automobile Accidents:
Are No-Fault Tort Thresholds Effective?

JAMES K. HAMMETT and JOHN E. ROLPH*

"No-fault" automobile insurance plans are designed to supplant the tort system
br requiring motorists to purchase no-fault insurance and allowing victims to
file liability insurance claims and tort suits only if their injuries exceed a legis-
|ated "torf threshold." While thresholds vary among slates, many are satisfled
if the victim incurs medical expenses as low as a few hundred dollars. Using
insurance claims data, we estimate the effectiveness of several states
thresholds. rvefind that tort thresholds arc surprl_smgIY effective: modest tort
thresholds reduce the number ofsuccessful tort claimants by half, ami the stric-
test thresholds may exclude nine-tenths of potential claimants. Moreover, we
f|hnd thtllg evidence of claimants "padding” their claims lo exceed the dollar
thresholds.

No-faulit conpersation plars fTar autorobi le accidat vids were devel-
oped 1o replae tte traditaodl tat 1=dlity ssten. Early rofault aovo-
Giles aTiaaa tte tat systen uder which te notorist who B ledlly &
faitor his Ieality iInsurance company aonpensates treaccicatvidins as
providing "o littke, too He, unfairly alloate, & vesteful ast, ad
throch means tret promote didoresty and disregoect far tte law.”” (Kee-
tad 0 Tarell, 19%: 3. Inatrast, rofadlt plas esteblidh manda-
toy“Tofault’ Ineurae tet reinbursss tre poliofoldar, hispessaas,
ad any pecsstrias he may  Injure, wittout regard towho “‘caused” tre
acicnt. No-fault irsurance s intaded 1o provice quilder and more cer-
tanapasatia, a kesast, because there Bno nead oaseErtan kel
resoshility fortre accict.

No State hes yet adopted aro-fauit plan tet oy replacss tte tatsys-
tan. All ro-fault datesattenpt to prevant cartain autondbi le accicet G-
tns- thoe with ks saaere punes- fram wsig tte tat law 1 dotain
aopernsatian, kutallovmore seriasly injusdvictins topuraLe tatcom-
parsatian N acbirtian 1o cllectirg rofault irmrane eefits. The to
desses of vidns ac cefired by whether telr punies excesd a “tat
thredold,” which may be erttera“‘dollar** ar “‘vertal’” thresold. 1

Under a dillar tat thredold, accidant vicins are ot entatled o tat
anpensation wnless trerr nedical eqasss exossd tte thredold \alle.

* The Institute for Civil Justice. The Rand Corf)oration. We thank Joseph Ferreira, Robert
Houchens, Sandra Po'in, Timothy Quinn, Donald Segravcs and three anonymous reviewers
for their contributions to this research.
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Thresolds range from $X0 (et of hopital ad disgostic eqaess) n
New Jarsey 0 $4,000 nMimesota. To bresch avartal thredold, vidins
must have sufferad one of a geecafied setof iIures. \erlal thredoldsare
tpically quite strirget, recuiring permenent and sigficat cisfigre-
ment, dissality, or death. Inafewdtates, hoever, trevertal thredold B
sl by kssserios nures: a fradure (essadusetts), ar ay njury
rot anfired tosoit tisse (New Jagy) 2

Al states with colllar thredolcs alo heve vartal thredolds, ut three
rofault staies (Hach, Midhigen and New York) have anly artal
thredolcs. In these States, regardliess of medical exqoenses muned, avic-
tam srot entitied to ot conpansation inless his nurissecssd te strm-
gt vartal thredold.

Whether an aocidant victim sentited to tart conpensation ar nust ke
satished with ro-fault insurae beefits can have a sbstantzal effect on
the amount of comparsation he or Se reEnes. No-fault Inerae s
aly fara vicams economic lessss (Gl "seaal daneges'), prnarily
medical eqoensss and kst weges.3 In antrest, uder tat lav the victam
can otentally dllect conpensation far “pain ad sufferrg” ad otter
nopeaniary losss (Gl "geeral dameges™) as vell as far gecEl
dareges. Although payments far gaeral dameges diffawicely betneen
mobi e accicent victins wirth $500 innedical equenses the median payment
far gareral damages N aur cata (Cesariibed below) Babout $1L,00. For
those with 35,000 in medical eqasss tre median payment far gareral
damages Babout $6,50. (Hamitt, 195, s figue 1) Thus tte lueof

10n for gareral dameges provicss a shstantial inente fara
victim 1o sk tart conpensattion ifanother notorist sarguebly Tiddke far

Because payments far gareral dareges can ke 0 late reltne o tte
aopensation a victm can dotain fram rofault insurane, ae would
eqact acicat vicns 1 fik lavaurts or dlans apirst aotrer aner'’s
Ity insurace ndl but minor easss. Indeed, ane might eqoect et
same vidinswould attenpt tocirameant tre tat thredoldertter by frau-
dulentdly claiming medical eqasss neasssof tre dollar thvesold, or by
inuming acbiricel, urecsssary, medicall treatnent norder tosurmount
tre thredold. Insome Gases accidnt vidins do receie Teality insrane
payrents, inciuding compensation fargareral dareges, even though telr
njuiss may ot have exceaded tre ot thredold. These payments are
made because alhost dll autambile Teality clans are stiled witihout
recour=e 0 tE. In as=s where kB ot dearwhether a claimant could
proe tet his injuries exceed tre tat thredold tre TGty inuar may
offer some payment tosettie tre claimand aoid futtereqase.

Because the possible cain N sesking aonparsatdan fram a Teality
inuer B0 l|Aage, ttae B soe ddate aoout how effectinely tat
thedolds, egscially lov-tonoerate dilller thredolds, reduce te
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nurber of victins who fike leality clains/ In tis atidewe presait an
asalyass of inrae dlans data desiged o atkess ts e In tte
Sates stioied, we fird et even relatnelyweak thresdolds gopear o™
\vait a lage prgoortaan of accadant victns from dotaining tart compensa—
. For eanple, we estiate tat tte 80 ot thredold n
Messadhusetts redlces tre nurber of vidinswhio are paid under automo-
ke Ieality insurae ttere by more then Feif. Sndar tat tredolds,
such as the vartal one nMichigen, gppear o prevent about 0 peroat of
auto accidant vicins fran dotaining tart coparsation. We sumise tek
tte much sraller dance of remnvering corpensatian ifone’s ues do
rot exoeed tre tart thresholld discourage large nunbers ofvictans from fil-
iy ledlityclains and lbaits. Inaestigly, we fird no evidece os.g-
=t tet vidrs ssteatically eapaate ter eqasss, or mr
atbirtaaal mdical egaees, tosumount dllar ot tredolcs.

We tum now to cesaribing the clossd autonbi le insrance clans cata
tatwe adlyz. We then desorilee our o methods farestanatarg the pro-
portaan of autombile accident victins ecluded fran tart clains by tre
ot tredold. Arelly we presat aur aalyass of clains o determine
whether they have been padded or eagerated Inan effart o surmount
tretotthredold.

DATA

The catawe analyz arsists of clais paid by autondbile rsars uder
tre Bdily Injury Bl) ad Rarsaal Injury Protectaan (PIP) coerages. Bl
ineurane B ety insurace; kpays daneges o a third party (e ac-
et viam) farvhich te poliofolder B lEde. PIP insurane srofault
Inuate; kpays eefits to tre poliofoldar, his pessaars, and pedes-
triaswithout regard © ke Ut

The catawere allected by the All-IndLstry Ressarch Advisory Gourcill
(AIRAC), an maurae-indstry assoiata, and icluce dll clans tet
were cloesd with some payment © tte dlamant by tre partsaiatarg
muas duing a wo-week periad n autum, 1977; clans tret were
ckenied payment are ot ichuoed. At e tine of tre aungy, tte ety
nire partacipatarg Insurers hed a 62 peroat Sare of the retacal market
o prnate pessaer autonobile Inurae. For eech closed clamm, -
ane canpany clains ajustars and apervisars providad cetailed nfor-
mation on tre claimants parsoal daadastacs, nedical ad otrer
econamic kssss, tye and saantyof nguy, ad tre payment made by tte
rauer. The cataare describedmore fully NAIRAC (190).

As part ofastudy of conpensation uder tartand rofeult rules (Ham-
mitt, 195; sealoRolph etd., 195), we ssledted four rofault states far
aalysis- Messedusetts, New Jarsey, RFamsyhenia and Midhigen. Gener—
alization of results fran one Sake to aother Balways prdoleratac; how-
e, besad on tre frequenoy withvwhich clanants retainattomgysanu ik
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Teblel Quulative Distriationof Total Payrants

Payment Personal Injury Protection Bodily Injury
Less than Michigan Massachusetts* California Massachusetts
Percentage of Claimants Paid
34 40 iV 6
$300 59 65 29 13
$500 69 72 37 18
$1,000 80 82 51 28
$5,000 95 10 89 74
$15,000 98 10 98 93
$50,000 10 10 10 10
Percentage of Dollars Paid
$100 1 4 0 0
$300 5 12- 1 0
$500 8 18 3 1
$1,000 5 3?2 7 2
$5,000 42 94 Y] 32
$15.vX)8 64 10 J 64
$50,00 10 10 3 10

" PIP policies in Massachusetts are required to provide for medical benefits of at least $2,000;
additional coverage is available as an option.

bvauts, these four States gopear to ke more llagsar clans-aorscias
then most other Sates. Conssguently the prgoortaas of accicet vickins
tet tre thredolds prevent fron revenirg ot conparsation N ttese
states i lidy 10 e saller tren tre prggortion tret simillar thredolds
would bar n aotter, ks dans-coscias, SaesS There may be otter
Sateshonaever, ttetare even more clains-coscias tren tte fourwe ana-
h&. For eaple, koMedgeeble 1narae i stry folloers assart et
tre agirel $1000 ot thresold in Haorida hed alhost o effect on te
nurber of Bl clans paid tare; twes ot unal Hoich establidad an
atarely\varal thredold, and an ants-fraud bureeu, tretctte number ohvic-
s reeMIng tart aonpensation ceclined (Rarsoal comunication; s
a0 O‘.mell, 1977- 198, ad U.S. Dept, of Trangoortataan, 1977).
Thus there may be same Stateswhere aur caclusias do ot hold. How-
esr, we beliee aur aalysis Bhesed on essunptias et gply indl but
cranstaness.

Table 1 presats an overvien of clais payments under both PIP and Bi
Insurae, o three rqaresantative States. The ngjarity of dlans are uite
nmodest; as shown n tre festparel of tte Edke, more tren helif tte PIP
claiments are paid kess then $300, vhille about far-fiftts raeie ks tten
$1,000. Bl payments are sorenhat lage, because ttey waelly ircluce
payments far gareral daneges inactirtaon toeconamic ks, BEven o, Helif
of tre Galifamia Bl payments are ks then $1,000. The Messadhusstts Bl
payments aremuch higher then tre Gllifamia paymants, because tteMas-
sadieetts ot thredold ecludss claimants with relatively milld ingunies.
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As a rsit, nly 2S paraatt of Messadhusetts Bl payments are ks then
$L,000.

The secod parel of tte teble readls tret tre distribtion of ol lars ™
by reurars sdominated by tre largar-dans. \\hile nost clais payr
are nooest, these acoount far anly a srall dare of oAl pynents.
showmn ntte secod parel, both the two parcant ofMiichigan PIP clamants
and of Galifamia Bl clainents who were paid more then $15,00 eech
rec=nad ebout ae-third of tre ol dollars ad.

METHODS

Our stratgyy farestinatiry tre effect of tat thredolds neach of te for
Satesstudied Btogarerate independant estinates fareech Sate. When we
corpare trese Staies 1o Sates witihout: Tt thredolds wsig te “BHIEe
method'” (cesonilbed beloy), we also gererate indepecant estaates far
each aomparison pair of states. Thils dissoprecatad estinataon goorcech B
ggoriate here nview of tte dnasity of tte Stateswe are aoparing.

The altarative of sirultarensly estimatirg tre effeds of ot thredolds
far dil dates with a datistica mocel (lie reyessia) tet dares nfa-
metion about relaticens aatss Stales Brot fessiolewrtiout comprehen-
sivead aorparable cata far litagption affectag fedors nesch Stete. Such
chia are necded to StatsstacElly adjust far differacss betneen States tret
might affect how ot thredolds qerate. We have ot been able o loate
such siffiaetly conprehensinve e,

V'c estinate tte fractian of accicet vicdnswho are denied tartcom-
pansatian because of tart thredolids Lsig two diffferat metthods and com-
pare te =i, A, we v tte "PIRfike method” to carpare te
number of PIP claiments who are dligidle to dotain Bl conparsation @&
reported by tre suney regootants) o the number who would heve been
eligide prar to tre adoptaon of tre ot tthredold N treirsate. Sine PIP
pays dll victims wirthout regard to faultor iInjury ety tre PIP clains fik
incluokes most typees of accidant vicins (tte main ecgpian sBLnisured
notorists and treir pessaErs). The fractaan of PIP claimants who woulld
have been digidie Tar Bl paymants priar to tre thresolld, butwho aeno
looer digile, Bour PR-filke method estarate of the effect of tte tat
thresold n redcing the number of s.oessiul Bl clanants n tret Sele.
Note tret this method estinates anly tte nurber of poienaal clamants
tretare o laer entitled 1o tart corpensation, but does ot aooount far
treir likelinood of actally filigBI dans.

Our seood nethad, tre “BHalkeestinate,” Bhasad on acorparison of
tre poulatias of dlarrants who are paid by Bl insurane ntte rofault
Seteand na referae Stake tret hes no ot tived old. The \alidityof tis
estarate depends on tre exdant towhich tre distriiutias of accicat vic-
s N te rofault ad te referae date ae amlr, with resect ©
econamic ks, typeof inuy, lpl fdt, pogoasity o fikinuaedans
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ad lo retain an attorey, and other factas tret might affect tre number of
acc == Bl danants. We atiribie tre differate between tte nunbers
of uesiul Bl clanants © te ot tredold. Wlike te PRk
method, the BiHhlemethod does aocoount farvictns” likelibood of falig Bl
dans. Honever, ooes rot allovfortre estinataon of any sgyavate efflet
(n addiaon o tre ot tredold) tet tre eastae of rofault Insrane
hes on the number of Teality irsrae clars filll Gine vids ean
alnost alvays adllect uder PIP. they may ke ks lidly to alo fika Bl
dam.) Honever, sinee tte resultsofboth ofour estinaticnmethods at n
ggeral agreanent, we aacluce tret ot thredolds are tre primary cause
of faner lenlity irsurane clans nro-fault Saies.6

To determire the acouracy of tte BHike method we garerate Inoepen-
et estarates of tre tortthresdold effect Lsing .aral diffaet referae
saies. I tre poiential-clarrant poulatios are distriuted acally n
dll States, tre estirateswoulld ke the same fardll referae dates up tosta-
t=tia flidietios. The edat © vwhich tte doice of referae Stale
affiedts tre estimate Ban oo of tre degree tovhidh tre poulatias
diffar, and thus sanmeesure of tte precssin of tte method . 7

Some comentators have sugestad tret the adoptaion of a ro-fault s5-
temwill Inoreese tte number of autonobi le accdats, siedrmasmay e
ksscaeful wher the deterrant of ot TEallity sremoved/ Others douot
such an adoptaion willl have a sigifiat effet, sine tre ot detenat B
lately diluted by Teality irsrae, ad otter B>  are prasebly more
nmortat nfliatss on avirg daviar. Our rates do ot e
aooount of thseflet, duld tedast. We estinate tte dage ntte pro-
portaan of accicent victnswho are paid by Bl insurance; iftte adoptaan of
arofault plan inoreeses tte number of accicent victins our estinates vl
oerstaie tre redctaon N Bl dans paid. We desarake lboth aur methods
and resiits nmore ctail below.

ANALYSIS AND RESULTS

A bae prgoortaon ofaccicant victns ntre four rofault stiateswe studied
adid ot sssk arwere denied payment under Bl insurance because ofatat
thredold. Our estarates of the frection affectsd by tre thredold \ary,
depending on tte method used and e referae date dosen. B, &
shomn bkelov, tte order of the estinaies B arsisiat with te order
cehired by tre goparant strirgaoy of tte t edolcs.

Table 2 gnes aur estinates of tte pragportaan of Bl dlaments excluded
by tre thresolds wsirg both the PIR-fille method and tte BHie method
with aur four refarae sates. The New Jarsey thresold (200 medical
kss, ret of hogortal and diegosticepas=s) wes treweekest of tte fTar 9
We estinate tret raughly helifof the poientzal claimants vere ecluod by
thisthredold. Stated aother way, the number of accicnt vickns dotain-
Iy copensation fran aotter notorists  Teallity insurane company



Hammitt & Rolph LIMITING LIABILITY FORAUTO ACCIDENTS 7

Table 2. Estimated Percentage of Potential Bl Claimants Excluded by Tort
Thresholds

PIP-file Bl-filc Method
Method Reference Slate

California  Washington ~ North Carolina ~ Maryland
No-fault

State (threshold)

New Jersey (S2IKI) 48% 39% 51% 66% 41%
Massachusetts (SS0U)  60% 50% 64% 76% 69%
Pennsylvania ($750) 72% — — — —
Michigan (verbal) 89% - -

Note: Wec did nol calculate Bi-file estimates for Pennsylvania a . Michigan because too few
Bl claimants were paid in those states to generate reliable estim ..es.

would have been aoout e as lae iftterevere o thredold. We esti-
mate thet Messadhusetts” 3500 threstold excludsd rauchly 60 peroant of
potential dlamants, Ramsyivenias $730 thresold excludsd abooutt 70 per—
ant. and Michigan3vartal thredold eclucsd alnost 0 peraat of diivic-
tns who would ottermise have been paid uder BI.D (We did rot
calaldate BHhke method estarates far Michigen ad Remsyvenia because
tte number of Bl clammaents naur saiple stoo srall ogne eledleets-
metes.)11

\\hi le trere Bastantal \arality anong the estinates fareach Sate,
tre relatne artbring of tte ro-fault States Btte sare fareach sstofests-
nates. The eact parantagess difflarwith tre method, but dll of aur eti-
mates agest tetk even nodest ot thredols hae a e (F Bt
precasely known) effecton the number of Bl clains aid.

Large deareesss ntte nurber of Bl clains paid do rot, honever, tras-
e o agally e effes on oA Bl paynents. Because tre clanants
who are prevated fran meking clars are those with tte srallest econ-
anic ks ad kst srias U, trey acoount far a relatnely siall
darecofdlBl paymants. By comparing tre ol Bl payments o referaxe-
state darmants, dessifid by whether or ot they exaseded tre ro-fault
States™ thredlds, we estinate tret 1ot Bl payments areabout 710 16per—
at lover n New Jasey (copared 1© D 10 6 paraatt of dainants
eclukd) ad 1513l paraait lover nMessadusstts (conpared 00 O
76 peront of clamments eclud), then they would e ntre asace ofa
thredold. 2 Moreover, because of inflation in tre asts of nedical Gare,
tre foed-dllar thredolcs NNew Ja=ey, Messsdusstis and Famsyhania
are udaubtedly ks effedtnve N red.cirg both te number of Bl clains
ad clans asts tochy then trey were n 1977, tte year o which aur
estarates gply. We twm now tadisassion of tre cetails of eech of tte
aalyss.
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PIP-FILE ESTIMATES

The PIRfike method far estimatirg tre number of potential clainents who
were denied Bl compensation because of a Se™s tat thvedold Bhesad
on cata farvaictnswho filed clars uder arofaull (PIP) polioy. Foreach
PIP clammant, clains adjusters rqorted 1) whether tte claimant g elifies
far a Bl or ot payment udker his sEe’s arratt rofault lay, ad 7
whether tre claimant woulld have gallified -rior o the inposition of <
lav. Although tte rstructao's et acoompenied tre suney foms do ot
cefire "galthicao.”' regoodants seem to have inapreted tte questian
as adkag whether tte clament would be liely todatain some payment if
he fleda Bl claim.b

/he PIRfike estinate of tre prgportian of potental Bl clains tretvwere
eiftterdenied or rot filebecause of tte tart thresolld stte nuTber of PIP
clarmants no lager gqalifyairg far Bl remery divicd by tre number who
would have galified before tre thredoldwes inposad. Thet &

PIP Ak Number of PIP clairants Number of PIP clarmaits
estunateof = 1- digblefarBl with - dligide far Bl viihout
fractiondenied thredold thredold

Although a claimant who galified far Bl recovery woulld rot recessrily
have filela Bl claim, tre direction invhich this fectorwoulld bissour esti-
mate Butdiear. Our PRIk estinate Blesad anly on vidiins who fild
PIP dairs. The imentives o ik Bl dlains ae nsome reedts strater
then tte Inetives 1 Ak PIP dlans, and nottrer regectsweaker. POon
alae, we Eliee tet tte PRfike estinates are more iddle tren te
BiHilke estinates sine trey rely lely on data far te particular rofaul
skie ngestion. As aaomparison of tte two satsofestinates dons, how-
e, the two methods produce raughly arsistat res s

bi-file estimates

To estinate tte praoortaion of potentaal clarments denied paynen” . because
of a tat thredold wsirg the BHAe method we categorize potentaal Bl
clarments n rofault dates o thrvee goys, s ilkstraied nFHgare L
Clainents nGroup 1have nussgedtar tten tte tat trvedoldad ae
paid by Bl isuae. Claimnaits n Group 2 have njuries tet are ot
srias enough 10 breech tre ttredold, it reertieless tree clarmants
alo dotain Bl paymertts, presunebly because tre Bl irsurerwould ratter
make same payment 1o settle tre claim tten anane todefed i Claim-
ats nGroup 3 have nyurss ttet do ot excead tre thredold ad are
ueble 1© diotain Bl paymanits. As a resiit. Group 3 clarmants are rot
irclucd naur saplle; EstEIrnunber tetvwe estinate. b

The s.oessiull Bl clainants na referae (fatoradd-on) state irchue
dil treegays, thaughwe carot, ofcourse, distirg s betiveen Group 2
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legitimate claims

Tort Injury
threshold severity

Figure 1. BI Claims Excluded by the Tort Thresholds

ad 3clamats ntteesaes. ftte poulatias of poienal cdlanmantsare
distriuted similarly in tte ro-fault ad refarae staes, te ratio of te
number of soessiul riodaultstate dainants whose ngures exosad te
thresold (Group J) 1o tte ot number of poientaal ro-faultestate claim-
ats @l three grays) segal o the corregpoding ratmo nte referae
See. We u=e s relataaship to derine aur estinate of tte si2 ofF Group
3, tre clarrants ecluded by the thresold.

Table 2 dove presats aur estarates of tte prgoortaan of dll potental
rofault date claimants (Groyss 1, 2 ad 3) tet are excluded by tte tat
thredold (Group ). We claiae ttee estinates ss Tollos. Let rie tre
praoortaon of paid referae-state clarrantswhose juiesseosaed ttero-
faitsaestat thredold risegal o tre rasoof tre nurber of Group 1
clamants 1o tre tolal nuvber NGroups 1, 2 ad 3 ntre refarae 216).
Smikrdy, Hp ke tte prgoortaon of rofaultstate clarrants nour ciia
whose uissexossd tre tat thredold p Begal 1o tte number of Group
1clamments divicsd by the number of Group 1and Group 2claimants ntte
ro-fault ). Let x e tte unknoan ratio of the number of Group 3
clanants to tte nurber of paid (Groyss 1and 2) ro-fault State danants.
We wish toestinate B, tte prgportaian of dll poientsal clarrents ecluod
by tre thresold (tte ramoof tte number of Group 3clarmants totre o
nurber ndl threegrays), Where

()
We assune ttet tre distriiution of ingures n e ro-faulit ad refarae
Saes stte sae, ar, more geaficly, tet te prgortion of potental
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claimants neach statewhose unessexcaad tre rofault aie's thredold
sttesae,

"TTT 2>
Carbiningeqatias (D) ad @), we dotain our estavate
P =1+ x” =1- p

As shomn nTable 2, tre estinates usirg diffaat referae Sates diffar
by as much &s 27 paraat, refledtary diffarates betveen tre polential-
clainent poulatios in tre diffaet stees. These diffeees are faor
\arias reesys, irciudingdifferaaes between States intre mix of accicant
Bpes, victm daeradarstics, ad tre ast of nedical e, In acbirtaan,
potental Bl clainents may ke ks liely o fileBl dans nasaiesuh as
Maryland where PIP ineurae sreuirad ifttey can more essily dotain
aonpensation fram terr PIP oerae. Fisdfletvwere b, kauld
affect tre estanates of tortthredold effedts tret use Maryland sstre refar-
ence dake. As Hamitt (095%5) i|aorts, honever, conparisons between Bl-
claimant pooullatias do rot provice any evidane tret tre aakality of
PIP berefits nMaryland recloss tte number of Bl clammants nttet Sete,
ad tre tort-thredold estavates tret e Maryland s tte referace Sate
areaonparable tothose derivad Lsirg other refera e Saies.

In actirtaon o differaass betw/ean accidantvactam poulatia s ndifla-
et dates, our BHilke estinates are affectad by tre difficuity of determining
which refaaestae damrants would have sstisfied a prticlar tat
thredold, tet 5, distirguishirg Group 1 clamants fram te attars. For
tte rofaitstae danaits, te auney foms reood wether tte tat
thredold wes exassdd, alllovig us 1o distargussh between Group 1ad
Group 2 danats. But for tre tartstiae clanants we haed 10 estinate,
wsing rgorted nedical eqasss ad Injuy atity, wether tre claim-
ats munes would have exceeded tre ro-fault stiaies ot tredold. In
orter tomake tte aonparison betneen tatad riofault Sdates asistat,
we arsicerad clainents in both states 1© have exosedad e thredold
Group D onlly iftteir recorded ipuniesexoseced tre thredolld.

We awld not determire unarbiguously whether a clasmant excesced
tre ot thresold fran tre recordad injury cdesoiptaos. For eaple, tte
srias dishgueatt, but tre gestioraire we used does ot ask oot
tre aatyofapermanent dishiguremant. Somewhat atatrarily, we cefire
dl daimats with permenent dishigerat © hae exoseced tte
thresold. B

We dhedk the aoouracy of thisdessification prooedure by comparing tre
prgortaas of rodaultstate claimants recorcsd es having exoesced te
thredold o the prgoortaas estamated by our method ofdiesssfyag claim-
ants using trerr rgortad npunes; this spresanted nTeble 3. Our desafi-
cation procedure EHelsmore claimants ssbeing over tre thredold nloth
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Table 3. Percentage of All Paid Bl Claims that Exceed the Tort Threshold

NJ MA

Recorded over threshold 83%  76%

Classified over threshold 89%  80%
Either recorded or classified

over threshold 97%  88%

New Jarsey ad Messadusetts. Honever, tre differaaes between propor-
tosaesEll- ancst 4 paant. The disogaties prdebly res it fran
two fados. A, aur disssification procedure aounts oo many clainents
over tre thresold because of trearbiguity intre injurydesriptias (some
of tre parmenentdy dishigured clainents were ot siffiaatly disfigurad o
exxed tre thredold). Secod, treprooortion recorded intteguestiaTaire
ashavingexoseded tre thresolld isprasebly toosiall. The nultiple-doice
qg.estaan fran which tis prgoorian B dernad ads how e claimant
exteadad tre thredolld lut does ot askwhether he did 0. We assure tret
dll claants farwhom no ansier was given (@d whose medicall eqarses
did ot exoead tte dillar threspld) did ot exoesd tre tort tthredold, but
thare are surely some clainants who excesdad tre thresold but farwhom,
forwhataver reesmn, tteguestionwes rotasiered.

Although aur diesssfication procedure B 1ot parfect, te effect of tte
inperfectias on our estanate of the prgoortaan of clainents excluosd by
tre ot thredolds Buder. Sinewe u=e tre sare desstiication method
far both rofault and referae states tre eras suld e offsettarg. The
smiity of tre BHike and PIRilke estinates S gests trat the effect of
tre desssfictinenars srot g, rektie totre other irecuraciesof tte

proceclre.

CIRCUMVENTING THE TORT THRESHOLD

Do clairants insome rofaulit states nfle teirnadical epasss, ertter
by imuming resdiiess treatnant or by claiming (perhgswith tre assistae
of an unsaryulaus dootor) © have Inounred such treatnent? We fed no
evidance of auch pedding naur chla.

Claimants face a stray inentive 1 breach the threstold because doirng
D atancss te pshility of teir reemirg payments far gareral
dameges, which are ot covered by PIP insurane. Moreover, by breachiig
tre thredold, claimants may be ablle to rever Tar teir econamic kosess
e ance fran teir PIP rauas, ad ace uder treir Bl dans. This
dauble remvery may be possible iftte PIP insurar does ot recpire reim-
bursarent fram tte Bl payrent, ar iftre reuer fabk © affoe te
reinbursarent proasion.

Fa ssgwhicat number of clamants whose ingures do ot excesd tte
thredold manage 1o dotain Bl payment by “pedding” tresr dians, we
would eqeect tofada“hump’ ntre distriutan of medical kessess- adis-
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prgorticetely e nurber of danmaits whose rqorted medical
epasss exad te ot thredold by anly a It To assess how many
Messachusetts and New Jarsey claimants overocone tre tat thresolds by
pecding terr medical eqases, we carpare the prgoortaan of clainants
whose Injuiss excead tre dillar threstolld by no more then $100 and 38500
o tte prggortion pradicted neach of tte four stateswithout thredolds. n
oA, we make sxdaan anparisas (o ro-feult states tames two edical
ea=e nenaks tines for refarate saes). In tnelhe of the sxdemn
s, Tener clamants have recordad medical eqeasss ntte niendl st
aowe tre thredold then prediced. In tre other for aees, wsig tte
aove method, the estinate of the number of paid clainants who exegger—
ale teir npures noder o breach tre threstold Bbetnween 2 and 16 per—
axntofdi clamantswho gpear toexoasd tre thredold. 7

Because tnelve of our sixdean aorparisans provice no evidence of pad-
dirg, we corcluce tet tte cata gine hittleaqoort o the rotion et clans
are ssteratically padded © ciramatt ot tredolds. Furtter, sie
thee dates are more litigias then nost, as disassed dove, we would
eqect to firfdmore evidance of pedding clains here then nmostt other no-
faitdaes. Altarainely, treeffectofany pedding tretdoes coourmay be
offset by other fadtors auch as ottrer clainents” reluctace o fikBl dars
when they have alreedy been covpensatted under PIP, or trelr ucartainty
about tre definition of tre ot thredolld and whether ttey are diigide ©
make Bl dans.

SUMMARY

Cotrary towhat ane might eqeect, modest ot thresolds gyoear bhae
aslstantzal effect on the number of accicant vicinswho dotain compen-
sation fram Teiliy irsrae, a kst intte Stiateswe studiad. The aail-
dility of frsdyaty muare eefts prdebly antriluies © ts
rad.ctaan, butour datado ot allov s o estinate tiseflet syarately n
tre four rofault sates B3t at thredolds, lie the Michigan ver—
kAl thresold, deny ot compansation ad, with i, corpensation farain
and sufferirg o nire aut of tenautarnbi le accicntvidins. Also, antrary
tsore | ts, we fird Iittkevidene n tte stlates studied oot tre
view tret many accicent vidins inor umecessary nedical treatmat ssa
means of ciramanting tre ot thredold. The thredolds gopear bsene
tesr purpose of actarg as gates 1o Init the number ofautardbi le accaidat
victns who ater tre tat systam ad they therdyy defeat the rofault
refons.

James hammitt, educated at Harvard College and the Kennedy School of Govern-
ment, is an associate mathematician with The Rand Corporation.

John E rolph holds a Ph.D. instatisticsfrom the University of California, Berkeley,
He is a senior statistician at The Rand Corporation and leads their Statistical
Research and Consulting Group.
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NOTES

1. States are classified as tort, add-on, and no-fault. No-fault insurance is not sold
in tort states. In add-on states, insurers are required to offer and motorists may
be required to buy no-fault coverage. In no-fault states, motorists are required
to buy no-fault insurance and accident victims are not entitled to tort compen-
sation unless their injuries exceed the tort threshold.

2. In 1983 New Jersey adopted a law allowing automobile insurance buyers to
choose the threshold to which they will be subject if injured. Buyers can elect
either the $200 threshold which applied to all motorists from 1973 to 1983, or a
new, higher threshold of $1500 in medical expenses, net of hospital, x-ray and
other diagnostic expenses, to be adjusted annually in accordance with the Con-
sumer Price Index. The verbal portion of the new threshold is also stricter than
the old. Under the old threshold, a victim could sue for tort compensation if his
injuries were not confined to "soft tissue,” but this language has been omitted
from the new threshold.

3. Most no-fault plans further limit compensation for each type of loss. Maximum
policy limits on medical benefits range from $2,000 to unlimited, while wage-
loss policy limits on benefits are often 75 or 85 percent of lost wages, up to only
$100 or $200 per week.

4. An accident victim may file a claim directly with another party's liability
insurer, may file a lawsuit against the other party and/or his insurer, or do both.
Because of filing fees and other costs, only about one-fifth of those who file
liability claims (primarily those with larger claims) also file suit (see Hammitt,
1985).

5. The proportion of claimants denied Bl compensation in a claims-conscious
state will be a lower bound for the proportion that would be denied in a less
claims-conscious state if claims-consciousness disproportionately increases the
number of claims filed by victims with relatively mild injuries, that is, if
severely injured victims in the less litigious state are as likely to file claims as
those in the more litigious state.

6. Using a similar method, we estimate that the availability of no-fault insurance
alone has little effect on the number of liability claims filed in Maryland, an
add-on state that requires motorists to carry no-faull insurance (see Hammitt,
1985).

7. As reference states, we used the four other states—California, Washington,
North Carolina, and Maryland—that we had selected for our larger study
(Hammitt, 1985). The first three are tort states, while Maryland is a mandatory
add-on state, meaning that motorists are required to carry PIP insurance.

8. Landes (1982) analyzed fatal accident rates across states and years. She asserts
that, after controlling for other factors, fatalities are more numerous in states
with higher thresholds, and that comparatively strict thresholds may increase
the fatal-accident rate by 10to 15 percent.

9. The New Jersey tort threshold was $200 at the time the claims data were col-
lected, but was changed in 1983. See note 2 supra.

10. The tort thresholds are defined as follows:

New Jersey: (1) $200 medical expenses net of hospital and diagnostic expenses,
(2) death, (3) permanent disability, (4) permanent significant disfigurement, (5)
partial cr total loss of body member, (6) any injuries not confined to soft tissue.
Massachusetts: (1) $500 medical expense, (2) death, (3) loss of body member, (4)
permanent serious disfigurement, (5) loss of sight or hearing, (6) any fracture.

Pennsylvania: (1) $750 medical expense net of diagnostic x-ray and rehabili-
tation costs in excess of $100, (2) death, (3) serious permanent injury, (4)
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permanent, irreparable, severe cosmetic disfigurement. (5) total disability
exceeding 60 days.

Michigan: (1) death. (2) serious impairment of bodily function, (3) permanent,
serious disfigurement.

Our estimates are consistent with those available from other sources. Accord-
ing to a study by Thomas Jones, then Michigan Insurance Commissioner. Bl
claims in that state declined 87 percent after no-fault insurance was adopted. It
is not clear whether this figure refers to claims filed or paid (see Widiss et al..
1977: 383). The U.S. Department of Transportation published ratios of paid Bl
claims to insured cars for fourteen no-fault states covering the years 1969 to
1975. These data were ob..lined from the State Farm Insurance Companies,
which had a 14 percent national market share at the time. By comparing the
average paid claim frequencies for all reported years before and after no-fault
was adopted, we calculate that Bl claims declined 62 percent in New Jersey, 82
percent in Pennsylvania, and 88 percent in Michigan (see U.S. Department of
Transportation. 1977: 26-28).

The share of total Bl payments made to claimants whose injuries do not exceed
the New Jersey tort threshold is 7 percent in California. 8 percent in Maryland,
9 percent in Washington, and 16 percent in North Carolina. The share of pay-
ments to claimants whose injuries do not exceed the Massachusetts threshold is
15 percent in California, 18 percent in Washington, 25 percent in North Carol-
ina. and 31 percent in Maryland. These estimates assume that none of the
claimants whose injuries do not exceed the threshold would be paid, and that
they consequently overstate the reduction in claims payments. In contrast, our
procedure for estimating the number of claimants that are excluded because of
the threshold accounts for the fact that some are paid, even though their injur-
ies do not exceed the threshold (sec the "BI-File Estimates” subsection). As
shown hy Table 3 infra, as many as one-quarter of paid claimants in the no-fault
slates may have injuries that do not exceed the threshold.

See AIRAC (1979) for the actual questionnaire. Although all claimants would
"“gualify” before the threshold was established, in the sense that they were not
barred from filing a claim because of a tort threshold, only those to whom
another motorist was likely to be liable were described as qualifying for recov-
ery. Thus drivers in single-car accidents were not included in this definition.
Because PIP compensation is available to nearly all accident victims the pro-
portion of PIP claimants who would have qualified for Bl compensation prior
to the imposition of the tort threshold is an estimate of the proportion of acci-
dent victims who are injured in circumstances that allow compensation under
tort liability. The proportion is close to two-thirds in each of our four no-fault
states: Michigan—56 percent, Pennsylvania—64 percent, Massachusetts—65
percent, New Jersey—69 percent.

Filing a BI claim will not affect one’s own insurance rates, as filing a PIP claim
might, and the victim may file a Bl claim as retribution. On the other hand, a
victim may feel that he must retain an attorney to handle a Bl claim, he may
find it more unpleasant to negotiate with an adversary insurance firm, or he
may pity the at-fault driver.

There is also a fourth group—accident victims whose injuries exceed the
threshold but who do not file Bl claims, or whose claims are denied for other
reasons. Because we are interested in the number of potential claimants
excluded by the threshold, this group does not concern us. We assume that the
number of eligible claimants who do not file claims, or whose claims are incor-
rectly denied, is the same fraction of claims that are properly paid in each state.
That is, we assume that no claims are incorrectly denied for not exceeding the
threshold when the claimant’s injuries do exceed the threshold.
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16. The tort thresholds are reported at note 1)SUPra. We assume that the claimant
exceeded the Massachusetts threshold if his medical expenses exceeded $500,
he died, or he suffered permanent disability or a fracture. The New Jersey
threshold is deemed to be satisfied if medical expenses net of hospital and x-ray
expenses exceeded $200. the claimant suffered permanent disability or a frac-
ture, of he died.

17. More precisely these are estimates of the percentages of "excess" claimants—
the data do not indicate the reasons. In Massachusetts, the estimates of the per-
centage 0f "excess" claimants between the dollar threshold ($500) and $100
higher (5600) is 13. 2 and 2 percent using California, Washington and Maryland
respectively as reference states. In New Jersey the corresponding percentage is
16 percent using a 5500 range and California as the reference state.

IS. As described at note 6 SUQIQ, using our Bl-file method we found little evidence
that the availability of PIP benefits alone significantly reduces the number of BI
claims in Maryland.
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IN THE SENATE BY THE JUDICIARY COMMITTEE
cS FOR SENATE BiLL 10. 377 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 49, 52, 58, and 68; and

providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1 FINDINGS AND PURPOSE. () Tort Jlawin this state has
generally been developed by the courts on a case-by-case basis. While this

process has vresulted in srme significant changes in the law, 1including
amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this Act is to enact further reforms 1in order to create a more
equitable distribution of the cost and risk of 1injury and increase the
availability and affordability of insurance.

(b) The legislature finds that boroughs, cities, and other
governmental entities are faced with increased exposure to lawsuits and
awards and dramatic 1increases in the cost of 1insurance coverage. These
escalating costs ultimately affect the public through higher taxes, loss of
essential services, and loss of the protection provided by adequate
insurance. In order to 1improve the availability and affordability of
quality governmental services, comprehensive reform is necessary.

(c) The legislature also finds comparable cost increases in
professional liability insurance. Escalating malpractice insurance

premiums discourage physicians and other health care providers from
initiating or continuing their practice or offering needed services to the
public and contribute to the rising costs of consumer health care. Other
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professionals, such as architects and engineers, face similar difficult
choices, financial instability, and unlimited risk in providing services to
the public.

(d) The legislature also finds that general liability insurance is
becoming unavailable or unaffordable to many businesses, individuals, and
nonprofit organizations in amounts sufficient to cover potential losses.
High premiums have discouraged socially and economically desirable
activities and encourage many to go without adequate insurance coverage.

(e) It is the intent of tie legislature to reduce costs associated
with the tort system, while ensuring that adequate and app jpriate
compensation for persons injured through the fault of others i available.

* Sec. 2. AS 09 is amended by adding a new chapter to read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. In an action to recover
damages for personal injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages may not
be awarded in an action, whether in tort, contract, or otherwise,
unless supported by clear and convincing evidence. Fifty percent of
any punitive or exemplary damages that may be adjudged against the
party defending the claim shall be awarded to the benefit of the state
and when paid deposited in the general fund.

(b) The amount of punitive damages awarded to the state shall be
considered a part of the amount recovered by the claiming party for
purposes of calculating an award of attorney fees.

(c) Except for purposes of seeking execution on a judgment, the

state may not bring or be joined in an action based on punitive
CSSB 377(Jud) -2-



damages that may be awarded under this section.

Sec. 09.17.025. DAMAG S RESULTING FROM INTOXICATION OR COMMIS-
SION OF A CRIME. A person who suffers personal injury or death may
not recover damages for the personal injury or death if the person is
determined by the fact finder to be more than 50 percent responsible
for the injuries or death and the person was

(1) intoxicated or under the influence of a controlled
substance listed in AS 11.71.160 - 11.71.190; or

(2) engaged in the commission of a felony, if the felony
was causally related to the i:-jury or death in time, place, - activi-
ty: however, nothing in this paragraph shall affect a right of action
under 42 U.S.C. 1983.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized betx"een economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category. Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have heen incurred, or which will
be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; (2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by
the jury. A verdict shall further determine the amounts intended tc
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses chat will be incurred in the
future.

Sec. 09.17.040. VERIFICATION OF CIVIL CLAIMS. The party or the
attorney of the party filing a complaint, answer, cross-claim, or

counterclaim shall sign and verify the pleading and shall state in
-3- CSSB 377(Jud)



29|

the verification that the signatory believes the statements made in
the pleading are true. If the court finds that the signatory knowing-
ly made a false statement in the pleading, upon motion of a party, the
court shall order the signatory to show cause why the signatory should
not be held in contempt of court.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to a
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the injury attributable to the claimant's contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATERAL BENEFITS. (a) After the fact finder
has rendered an award to a claimant, and after the court has awarded
costs and attorney fees, a defendant may introduce evidence of amounts
received or to be received by the claimant as compensation for the
same injury from collateral sources that do not have a right of subro-
gation against the claimant by law or contract.

(b) I1f the defendant elects to introduce evidence under (a) of
this section, the claimant may introduce evidence of

(1) the amount that the actual attorney fees incurred by
the claimant exceed the amount of attorney fees awarded to the claim-
ant;, and

(2) the amount that the claimant has paid or contributed to
secure the right to an insurance benefit introduced by the defendant
as evidence,

(c) If the total amount of collateral benefits introduced as
evidence under (a) of this section exceeds the total amount that the
claimant introduced as evidence under (b) of this section, the court
shall deduct from the amount awarded the claimant, the amount by which

=CSSB 377 (Jud) 4-



the value of the benefits under (a) of this section exceeds the amount
of payments under (b) of this section.

(d) Notwithstanding (a) of this section, the defendant may not
introduce evidence of

(1) benefits that cannot be reduced or offset by federal
law;

(2) a deceased's life insurance policy; or

(3) gratuitous benefits provided to the claimant.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including third-
party defendants and persons who have been released under AS 09.17.-
070, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no jury,
shall make findings, indicating

(1) the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released from liability under
AS 09.17.070.

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
and theextent of the causal relation between the conduct and the
damages claimed. The trier of fact may determine that two or more
persons are to be treated as a single party if their conduct was a
cause of the damages claimed and the separate act or omission of each
person cannot be distinguished.

(c) The court shall determine the award of damagesto each

claimant in accordance with the findings, subject to a reduction under
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AS 09.17.070, and enter judgment against each party liable. The court
shall also determine and state in the judgment each party's equitable
share of the obligation to each claimant in accordance with the
respective percentages of fault.

(d) The court shall enter judgment against each party liable
the basis of joint and several liability, except that a party who is
allocated less than 50 percent of the total fault of all the parties
may not be jointly liable for more than twice the percentage of fault
allocated to that party.

Sec. 09.17.070. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
the release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the releasing person against other
persons is reduced by the dollar amount of the release, covenant not
to sue, or similar agreement,

Sec. 09.17.900. DEFINITION. In this chapter "fault" includes
acts or omissions that are in any measure negligent or reckless toward
the person or property of the actor or others, or that subject a
person to strict tort liability; the term also includes breach of
warranty, unreasonable assumption of risk not constituting an
enforceable express consent, misuse of a product for which the
defendant otherwise would be liable, and unreasonable failure to avoid
an injury or to mitigate damages; legal requirements of causal
relation apply both to fault as the basis for liability and to

contributory fault.
Sec. 3. AS 09.10 is amended by adding a new section to read:
Sec. 09.10.075. ACTIONS THAT MUST BE ARBITRATED. A person may



not bring an action for damages based on injury to person or property
when the amount in controversy is less than §75,000, exclusive of
costs, interest and attorney fees, unless the controversy is first
arbitrated under AS 09.A3.

* Sec. A AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. At any time more than 30
days before the trial begins [ON OR BEFORE THE 60TH DAY FOLLOWING THE
FILING OF AN ANSWER IN A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT], either the party
making a claim or the party defending against a claim may serve upon
the adverse party an offer to allow judgment to be entered in complete
satisfaction of the claim for the money or property or to the effect
specified in theoffer, with cost then accrued. [f within 10 days
after the service of the offer the adverse party serves written noti
that the offer is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days is con-
sidered withdrawn and evidence of that offer is not admissible except
in aproceeding to determine the form of judgment after verdict. If
the judgmentfinally entered on the claim as to which an offer has
been made under this section is not more favorable to the offeree than
the offer, the interest awarded under AS A5.A5.010(a) and accrued up
to the date judgment is entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the
interest rate shall be reduced by five [TWO] percent a year,;

(2) if the offeree is the party defending against the |
claim, the interest rate shall be increased by five [TWO] percent a
year.

* Sec. 5. AS 09.30.070 is amended by adding a new subsection to read:
V= rg.an



(b) Except when the court finds that the parties have agreed
otherwise, prejudgment interest accrues from the daythe cause of
action accrues.

Sec. 6. AS 09.43.110 is amended to read:

Sec. 09.43.110.  CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(1) within the time limits imposed by AS09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, in which case the court shall proceed as provided in
AS 09.43.120 and 09.43.130; or

(2) an appeal is taken under AS 09.43.160(c).
Sec. 7. AS 09.43.160 is amended by adding a new subsection to read:

(c) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to the proper court. The appeal shall be filed
within 60 days after notice of an award is made under AS 09.43.080.
The court shall grant a trial de novo if an appeal is filed under this
subsection.

Sec. 8. AS 09.55.548 is repealed and reenacted to read:

Sec. 09.55.548. AWARDS. Except as provided in AS 09.17, damages
in a malpractice action shall be awarded in accordance with principles
of the common law.

Sec. 9. AS 09.60.010 is amended by adding a new subsection to read:

(b) The court may, upon petition by a party to a civil action,
determine the reasonableness of that party's attorney fee agreement.
The court shall take into consideration

(1) the time and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform the
legal service properly;

(2) the likelihood, if apparent to the client, that the
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acceptance of the particular employment will preclude other employment
by the attorney;

(3) the fee customarily charged in the locality for similar
legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the attorney
or attorneys performing the services;

(8) whether the fee is fixed or contingent;

(9) whether the fixed or contingent fee agreement was in
writing and whether the client was aware of the right to petition the
court under this section.

Sec. 10. AS 09.60 is amended by adding a new section to read:

Sec. 09.60.035. COSTS AND ATTORNEY FEES ALLOWED FOR ARBITRATION
APPEAL. If a party appeals an award made asa result of arbitration
required by AS 09.10.075, and the appellate court increases or de-
creases the award by more than 10 percent, the prevailing partz on
appeal shall also be awarded actual costs and attorney fees incurred
as a result of the appeal.

Sec. 11. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdictionin all matters appealed
to it (1) from a subordinate court; (2) by a party to an arbitration
award under AS 09.43.160(c); [,] or (3) an administrative agency when
appeal is provided by law. The hearings on appeal from a final order
or judgment of a subordinate court or administrative agency shall be

on the record unless the superior court, in its discretion, grants a
-9- CSSB 377(Jnrh



trial de novo, in whole or in part.
Sec. 12. AS 22.15.030(a) is amended to read:

(d) The district court has jurisdiction of civil cases and
proceedings as follows:

(1) for the recovery of money or damages when the amount
claimed exclusive of costs, interest and attorney fees does not exceed
$25,000;

(2) for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
not exceed $25,000;

(3) for the recovery of a penalty or forfeiture, whether
given by statute or arising out of contract, not exceeding $25,000;

(4) to give judgment without action upon the confession of
the defendant for any of the cases specified in this section, except
for a penalty or forfeiture imposed by statute;

(5) for establishing the fact of death of any person in the
manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the
manner provided under AS 09.45.070 - 09.45.160 when the value of the
property or of the arrears and damage to the property does not exceed
$25,000;

(7) for the foreclosure of a lien when the amount in con-
troversy does not exceed $25,000;

(8) for the recovery of money or damages in motor vehicle
tort cases when the amount claimed exclusive of costs, interest and
attorney fees does not exceed $25,000;

(9) over civil actions for taking utility service and for
damages to or interference with a utility line filed under AS 42.20.-
030;
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(10)  over cases involving injunctive relief for domestic
violence under AS 25.35.010 and 25.35.020j_

(11) over an appeal by a party to an arbitration award under
AS 09.A3.160(c) when the amount claimed exclusive of costs, interest,
and attorney fees does not exceed $25,000.

* Sec. 13. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050,
and 09.16.060 are repealed.

* Sec. 14, AS09.17.030 and 09.17.060 enacted in sec. lof this Act
have the effect ofamending Alaska Rule of Civil Procedure 49by requiring
the jury to answer the special interrogatories listed in AS 09.17.060
regarding the amount of damages and the percentages of fault to be allo-
cated among the parties and to itemize the verdict regarding economic and
noneconomic loss as specified in AS 09.17.030.

* Sec. 15, AS 09.17.060 enacted in sec. 1 of this Act has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 16, AS09.17.030 and 09.17.060 enacted in sec. lof this Act
have the effect ofamending Alaska Rule of Civil Procedure 58by requiring
the court to include a specific item in its judgment.

* Sec. 17. AS 09.17.040 enacted in sec. 1 of this Act has the effect of
amending Alaska Rule of Civil Procedure 11 by requiring verification of
pleadings.

* Sec. 18. AS 09.30.065 as amended by sec. 4 of this Act has the effect
of amending Alaska Rule of Civil Procedure 68 by providing that prejudgment
interest accrues from the day the cause of action accrues.

* Sec. 19, APPLICABILITY. Sections 1 - 13 of this Act apply to all
causes of action accruing after the effective date of this Act.

Sec. 20. This Act takes effect immediately in accordance with
-11- CSSB 377 (Jud)






"MEMORANDUM

ID:

THRU:

FROM:

State of Alaska

John L. George, Director DATE March 17, 1986
FILE NO.
TELEPHONE NO.
SUBJECT 1985 Underwriting Results
Other Liability
Donald DeMuth
Chief Financial Examiner

You have asked me to review the underwriting results of approximately the
10 leading writers of the line "Other Liability" "(17)* in the State of
Alaska. The results of my study follow.

You will note that 1 have actually supplied statistics on 13 companies.
The reason for the three additional companies are: You stated that you
did not want companies like "State Farm"” - companies that are not tradi—
tionally considered to be writers of Other Liability included. For this
reason, | did not know if you wanted ARECA Insurance Exchange included or
not. | added one company and you may exclude “ARECA"™ if you wish. |
also question the accuracy of the Continental Insurance Company®s Alaska
direct losses incurred figure, and both noted a probable aberration in
schedule "P" figures and am aware that CIGNA made some big reserve
adjustments which may well be without basis at year-end, and which may
have skewed Alaska Pacific Assurance Company®s figures. You may, hence,
eliminate the figures for these two companies if you wish and still be
left with the statistics on 10 companies. | also eliminated the figures
for the Insurance Company of North America as their page 14 figures for
this line are probably erroneous and meaningless.

The first area of experience that 1 looked at was the company®s direct

underwriting results in Alaska. The results are summarized as follows:
Rank by Alaska Alaska Alaska Alaska
Premium Direct Direct Direct Direct Alaska
W ritten Premium Premium Losses Losses loss
In Alaska W ritten Earned Paid Incurred R atio
12 Federal Insurance Company $ 759,346% 556,132 $ 4,380 $ 32,347 5.8%
13 The Continental Ins. Co. 552,533 558,869 299,050 ( 387,290]1 *
10 Pacific Marine Insurance 792,416 808,528 150,530 m 245,804 30.4%
Co. of Alaska
2 Alaska National Ins. Co. 3,938,343 2,703,705 1,581,566 2,173,774 80.4%
1 AK Pacific Assurance Co. 4,148,556 4,329,380 1,845,266 2,960,272 68.4%
7 UFreemont Indemnity Co. 1,581,609 1,600,374 283,530 856,617 53.5%
9 ARECA Insurance Exchange 975,398 975,398 50,849 175,312 18.0%
6 Providence Washington 1,827,910 2,424,073 4,275,334 2,817,529 116.2%

Insurance Co. of Alaska
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5 Industrial Indemnity 1,838,269 1,342,175 1,236,617 1,423,207 77-3S
Company of Alaska

4  Alaska Insurance Company 1,870,196 1,539,729 576,349 S96,926 58.32

3 Nat'l Union Flre Ins. Co. 3,732,736 2,636,895 170,668 577,159 21.9*

11 Employers Insurance of 759,889 675,147 124,435 992,116 147.0*
Wausau, A Mutual Company

8 General Accident Ins. 1,004,405 996,593 22.557 733,765 75.7X

Company of America
$23,781,808 $21,649,998 $10,621,731 $13,497,538 62.3X

Meaningless

The column above entitled “Alaska Direct Losses Paid" 1is not of much
significance. | included it only to illustrate the great disparity
between losses paid and losses incurred in certain cases. There are a
number of possible reasons for this disparity, but | cannot lde tify
which reason is responsible for the cases reflected in the above exhibit.

For comparative purposes, | attempted to aevelop the same information for
the same companies on a national basis. The companies are not required
to provide this information on a national basis, but a few companies
volunteer and, hence, complete page 14 of the annual statement on a
national basis. The results of this comparative stuuy does not reveal
very much information, but the results are as follows:

Rank by National National National National

Premium Direct Direct Direct Direct National 1
W ritten Premium Premium Losses Losses Loss -

In Alaska W ritten Earned Paid Incurred Ratio

12 Federal Insurance Company Information not available.

13 The Continental Ins. Co. Information not available.

10 P acific Marine Insurance Information not available.
Co. of Alaska

2 Alaska National Ins. Co. Information not available.
l  AK Pacific Assurance Co. Information not available.
7 Freemont Indemnity Co. $31,645,042 $34,211,163 $25,679, 707 $53,934,431 157.0*
9 ARECA Insurance Exchange National experience same as Alaskan experience.
© Providence Washington Information not available.
Insurance Co. of Alaska
Industrial Indemnity Information not available.
Company of Alaska
4 Alaska Insurance Company National experience same as Alaskan experience.
3 Nat'l Union Fire Ins. Co. Information not available.
11 Employers Insurance of Information not available.
Wausau, A Mutual Company
General Accident Ins. Information not available.

Company of America
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In an attempt to get some kind of comparative information - Alaska vs.
National - I then decided to take a look at the same companies™ net
national businesso This is not a direct comparison due to the fact that
net business is net of assumed and ceoed reinsurance, but the annual
statement does not reflect direct national premium earned, only written,
so | had no cnoice.

The result of this study is as follows:

Rank By National National National National National
Premium Net Net Net Net Net
W ritten Premium Premium Losses Losses Loss
In Alaska W ritten Earned Paid Incurred Ratio

12 Federal Insurance Comoany $223,854,784 $166,35)2,450 $ 42,483,524 $ 85,539,084 51.45
13 The Continental Ins. Co. 33,763,790 32,026,227 19,576,743 30,650,173 95.75
10 Pacific Marine insurance Not Applicaole

Co. of Alaska

2 Alaska National Ins. Co. 2,077,778 1,547,010 222,217 1,051,834 68.05
1 AK Pacific Assurance Co. 3,834,456 3,271,379 3,995,013 5,151,751 157.55
7 Freemont Indemnity Lo. 33,824,745 26,542,239 11,277,702 26,844,816 138.85
9 ARECA Insurance Exchange 823,895 323,895 50,849 175,312 21.35
6 Providence Washington Not /Applicab le

Insurance Co. of Alaska
5 Industrial Indemnity Hot Applicaole

Company of Alaska
4  Alaska Insurance Company Not Applicaole
3 Nat'l Union Fire Ins. Co. 357,841,310 283,621,2*3 80,724,018 222,277,500 78.45

11 Employers Insurance of 112,716,611 104,759,066 73,570,263 73,177,983 69.95
Wausau, A Mutual Company
8 General Accident Ins. 31,863,701 29,249,804 10,955,921 20,886,903 71.45

Company of America
$805,656,070 $6*8,233,815 $242,856,260 $475,756,156 73.45

I also felt that it might be interesting to make a similar review on an
accident year basis rather than on a calendar year basis-. The reason for
this comparative review is that reserve changes made during 1985 applic—
able to prior year business is reflected in the calendar year 1985
experience, but not in the 1935 accident year experience. The accident
year business only reflects the company®s experience on accidents that
actually happenea during 1985. The result of this review is as follows:

Rank 8y
Premium Hat*1 Net 1985 Hat*l Net 1985 Nat'l Net 1985 N at'l Net 1985
W ritten Accident Year Accident Year Accident Year Accident'Year
In Alaska Premium Earned Loss Payments Losses Incurred Loss Ratio

12 Federal Insurance Company $166,392,450 $ 8,109,100 $ 77,210,574 46.45

13 The Continental Ins. Co. 32,026,247 1,618,902 24,550,326 76.75
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10 Pacific Marine Insurance Not Applicable
Co. of Alaska
2 Alaska National Ins. Co. 1,547,010 34,420 1,012,476 65.5*
1 AK Pacific Assurance Co. 3,271,879 414,259 2,790,689 85.3*
7 Freemont Indemnity Co. 26,542,239 1,605,638 26,435,512 100.0*
9 ARECA Insurance Exchange 823,895 30,435 362,961 44 .1*
6 Providence Washington Not Applicable
Insurance Co. of Alaska
5 Industrial Indemnity Mat Applicable
Company of Alaska
Alaska Insurance Company Not Applicable
3 Nat'l Union Flre Ins. Co. 283,621,245 7,168,480 211,149,406 74.5*
11 Employers Insurance of 104,759,072 6,085,504 50,311,511 48.0*
Wausau, A Mutual Company
8 General Occident Ins. 29.249,801 1, 126,201 16,247, 129 55.6*
Company of Anerica
/55,233,338 $ 26, 192,939 $410,070,584 63.3*
Overall, in spite of all the tears tnat tne insurance inGustry is shea—
ding, it appears to me that tne insurance industry is doing quite well

for tnis line. Unfortunately, accicent year direct statistics are not
available for Alaska, DUt 1 would guesstimate that if they wer;, they

would reflect a loss ratio down arouno 50«. | also note that the paid
loss ratio for accident year 1985, on a national oasis, 1is down around
4%. Fat city on investment income coming up in 1S86, particu®arly in

those states that do not allow pre- and postjudgment interest.

I would suggest that you nave your market conduct "rate section™ follow-up
on this memo - perhaps doing some research .work in some of the ‘companies
offices. I hope to take a look at Providence Wasnington Insurance Company
of Alaska and Industrial Indemnity Insurance Company of Alaska shortly,

as both are overdue for an examination.

I would also suggest that you have your rate people perhaps take a look

at 1964 experience for comparative purposes. It might also be interesting
to do a policy year review of the same companies for 1984. This informa—
tion snould now be availaole but it is not reported in the annual state—
ment. It would entail a special statistical call.

this memo were taken from filed annual
idea how accurate the information is.

All figures reflected in
ments, but 1 have no

state—
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TORT REFORM
Workload Impact on the Court System
[CSSB 377 (L & C)3

OVERALL IMPACT

Increased litigation. Could require the equivalent of one judge and
related staff 1n Anchorage alone, which would increase the time to trial |In

civil cases from 3 to 4 years (assuming no new judge position).

Provisions which will result in more hearings.

1. Periodic payments for awards of $50,000.or more will be mandatory If
requested by the judgment creditor (03.17.030(a) - page 2). Requires
court to find debtors 1n contempt if they show a pattern of failing to
make payments (.030(c)), Puts court in position of monitoring
installment payments. Many new hearings when defaults occur.
Defendant will have right to jury trial on contempt Issue. Paragraph
(c) also requires court to determine damages related to failure to

make timely payments, This is yet another issue to be litigated.

2. Apportionment of damages between parties (09,17,050 - page 3)
including persons who have been released from liability. Litigation
will result as defendants attempt to transfer liability to persons who

have previously settled and who are not present at trial,

3. Mandatory arbitration for claims under $100,000 (09,10.075 - page 5).
Bill provides for a trial de novo, leading to duplicative hearings
(09,43.160 - page 6).



Provisions which raise Interpretation problems and therefore will be

extensively litigated

1. Periodic Payments. Bill provides that when judgment debtor dies,
payments must be made to "persons to whom the judgment creditor owed a
duty of support, as provided by law, 1immediately before death.”
(09.17.030(b) - page 2). Litigation will result because it is unclear
how this provision relates to probate of an estate and to a judgment

debtor®s will.

2. The bill abolishes joint liability. It requires the court to
determine each party"s "equitable share of the obligation”
(09.17..050(c) - page 4). This phrase 1is open to Interpretation and

will lead to litigation.

3. Definition of fault (09.17.900(1) - ~™age 4). The definition Includes
concepts which are not traditionally associated with fault, such as
strict, liability and breach of warranty. This whole section will lead

to litigation.

Provisions which diminish the Incentive to settle a case

1. $250,000 cap on non-economic loss (09.17.010(b) - page 1). Does not
create an incentive to settle, because bulk of damagesin large

monetary cases come from lost wages, not non-economic loss.

2. Periodic payments diminish the present value of an award because the
award is paid out over time. This will encourage defendants to go to
trial, since it will be economically beneficial to make payments over

time rather than settle for a lump sum.

3. The bill eliminates attorney"s fees unless the party at fault acted
with malice, 1in bad faith or with reckless disregard of the rights of
another (09.60.010 - page 6). Attorney"s fees are an incentive to
settle.



Other Problems

1. Periodic payments. Inappropriate for court to be in position of
monitoring these payments, because it puts the court in the

collection business.

2. Arbitration. Many problems in this area. Who pays costs for indigent
parties? Who are the arbitrators? There are very few potential
arbitrators in rural areas. Even in urban areas, the pool of
experienced litigation attorneys 1s quite small, Arbitration also

means that a final decision 1n a case will be greatly delayed.
3. Litigation challenging constitutionality, Judge Serdahely believes
there may be constitutional problems with the S250,000 cap on

non-economic loss and that a constitutional challenge will be mounted.

KF/KI



TORT REFORM AND RELATED INSURANCE ISSUES
FOR DISCUSSION IN CONNECTION WITH SB 377

l. Background

The prime impetus behind the escalating plea for 'tort
reform”™ on both a national and state level iIs the rapidly
increasing cost of iInsurance premiums. In some cases,
premiums have risen 500 to 600% to renew coverage with the
same carrier and as much as 800% 1f a new carrier is
chosen. The impact on the business iInsurance consumer
ranges from a decreased ability to compete iIn the
marketplace to a decision to forego coverage or terminate

the business enterprise.

Insurers admit that to some extent the higher premiums
reflect the industrywide decision several years ago to cut
radically premium prices in light of the substantial
interest income then being realized on their investments.
with the fall in iInterest rates, the industry suffered

substantial losses which i1t Is now seeking to recover.

In addition, aspects of the civil justice system,
including contingent attorney"s fees, large lump-sum
non-economic awards, and the doctrine of joint and several
liability among tortfeasors, have been identified as

potential contributors to the current problem. Tha



insurance industry stresses a need for "predictability' in
designing its rates which is hampered by the existing

system.

Delineated below are a list of potential areas of
"tort reform” which might be considered iIn addressing the
issue. Alternatives to traditional iInsurance coverage,
such as a state reinsurance program or the use of

reciprocals are also listed.

I1* Potential Areas for Change in the CivilJustice System

Highlighted in CS SB377 (L & C)

A. Non-economic damages. Proposal to cap the award
at a specific figure, e.g.. $250,000 to $500,000, or to set
It at a percentage of the annual wage and life expectancy
of the claimant. See Washington State Senate legislation,

SB No. 4630, Sec. 301.

B. [Itemized verdicts. A requirement that juries
itemize each verdict in which an award of economic and

non-economic damages is rendered.

C. Periodic payments. Various proposals to allow
the plaintiff,the defendant or the court to provide for
the periodic payment of damages over the life of the

claimant rather than as a lump sum at the time of award.



D. Comparative fault. A proposal to reduce or
eliminate the claimant®s right of recovery based on his
degree of fault. Under a "pure" comparative system, 1if the
plaintiff were 25% responsible for his injury, he could
recover no more than 75% of his damages from the defendant.
Under the "modified" comparative system, the plaintiff
could recover even iIf he is partially negligent, but only

if he i1s no more negligent than the defendant.

E. Joint and several liability. Under current law,
in cases of multiple tortfeasors, a defendant who is only
1% responsible for a claimant™s damages may be required to
pay 100% of the award, i1f his co-defendants are insolvent.
This so-called 'deep pocket” rule is viewed as the main
reason plaintiffs®™ lawyers seek to bring the state or a

municipality into a lawsuit as a defendant.

A proposal to reduce the utility of the "deep pocket™
rule i1s a combination of the comparative fault rule and
modified use of the joint and several liability concept.
For example, a claimant 25% responsible for his damages
could only recover a total of 75% of his damages. Assume
two defendants, one of whom iIs 65% responsible but is
insolvent, and the other who i1s 10% responsible but a "deep
pocket.” Under one version of the proposal, the 10%
responsible defendant would pay no more than 50% of the

damages for which the claimant was r.ct responsible. Thus,



in this example, 50% of 75% = 37.5% of the total damage
sustained by the plaintiff. Although still skewed in favor
of the plaintiff, a procedure of this type would

substantially reduce liability of "deep pockets."

F. Effect of release. A proposal to reduce the
plaintiff®s potential damage award from non-settling
defendants by the amount of the released defendant”s

equitable share of the obligation.

G. Arbitration requirement. A proposal to require
arbitration of tort claims prior to iInstituting a civil
action when the amount iIn controversy iIs less than a
specific dollar amount, e.g.. $100,000. A further proposal
IS to require arbitration of contribution claims among

joint tortfeasors.

H. Offers of judgment. One proposal eliminates
prejudgment interest from the date of a settlement offer if
the plaintiff refuses the offer and ultimately collects
less damages at trial. A second proposal involves
modifying the interest rate on an award depending upon who

prevails at trial following a rejected settlement offer.

I11. Other Areas of Potential Civil Justice Reform



A. Attorney contingent fee awards. Proposals to
limit the amount of a plaintiff®s attorney"s fees.
Suggestions include a limit of 1/3 of the total award, with
specific approval by the court to exceed that amount, and a
graduated system, e.g.. 50% of the first $50,000, 25% of
the next $100,000, and 15% of anything exceeding these
amounts. Another proposal simply requires judicial
approval of the party®"s attorney®s fees. See. Washington

State Senate legislation, SB 4630, Sec. 201.

B. Collateral source rule. To the extent a
plaintiff recovers damages from a source other than the
named defendants, his damage award for economic losses

should be reduced, e.g.. self-insurance.

C. Verification of claims. Proposal to have

claimants sign their complaints under penalty of perjury.

Penalty for frivolous suits or motions.
Proposal for a penalty for non-meritorious lawsuits or

motions.

E. Punitive damages. Proposals range from
elimination of punitive damages to payment of these awards

to a state fund rather than to the claimant.



F. Repeal of Civil Rule 82. This rule was adopted
to apply in certain public interest lawsuits and allows the
court to increase attorney"s fees up to 10% above the

agreed upon level.

G. Plaintiff"s intoxication. IT a plaintiff©s
intoxication or illegal drug use is more than a 50% cause

of his damages, he should be barred from recovery.

IV. Changes iIn the Insurance Industry

A. Disclosure of information. Proposal to require
insurance companies to disclose data to the Division of

Insurance on a closed claim basis.

B. Premiums based on experience. Proposal to have
Insurance premiums based on the i1nsured®s track record.
Premiums should be higher for repeat claimants than for
those who never make claims. Alternatively, premiums could

be lowered for those who maintain clairaless records.

C. Notice for cancellation of policies. Notice for
cancellation of policies should be iIncreased to sixty days
and unused premiums simultaneously returned to the premium
holder to provide the consumer a reasonable opportunity to

obtain other coverage. See SB 404.



D. Insurance premiums. Proposal for a limitation

on increases 1In premiums on an annual basis, e.g.. 10%.

E. Information on claims of professionals.
Proposal to have either the Division of Insurance, the
relevant Insurance company or the iInsured provide
information concerning the number and amount of successful
claims against him to the relevant professional licensing

board.

V. Alternatives to Traditional Insurance Coverage

A State reinsurance program. Establishment of a
state reinsurance plan such as that incorporated in HB 589

with respect to state disability iInsurance.

B. Reciprocal iInsurance arrangements. Establish
reciprocal insurers which consist of unincorporated groups
of subscribers operating collectively through an
attorney-in-fact to provide reciprocal iInsurance among

themselves, e.g.. the Alaska Timber Exchange.

C. Pooling arrangements. Establish pooling
arrangements among groups such as municipalities or school

districts.



