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plaintiff who plans to capitalize on a misfortune. See if /ou can live with 
the changes proposed by this bill. Most of your constituents probably feel 
the same; they are fed up with the costs and threats of wide open litigation, 
which some folks call our "rights" as American citizens.

The proposed changes of SB 377 will funnel more of the award to the 
victim and less to the legal system, and should thus be more cost effective. 
Claims of less than $50,000 can be settled by arbitration, avoiding 
much of the legal cost. Larger awards will be itemized to reflect actual past 
and future losses, eliminating the tendency to award nice, round, (and 
inflated) figures. (Most of us have little appreciation for what a hundred 
thousand tax-free dollars really amounts to). It can be awarded in periodic 
payments, to put less burden on the uninsured defendant and be less costly to 
the insurance company (i.e. less costly to the payer of premiums aiso) An 
annuity could be set up to dispurse the monthly payments. The money would be 
more likely to go for the purposes intended. The sky will no longer be the 
limit for "pain and suffering" to pad an award where actual monetary damages 
have not occurred. The court will take into account other sources of 
compensation and insurance to avoid double payment. Contributory fault needs to 
be implemented. In obstetrics this is especially important for us when "failed" 
home deliveries occur and a mother with an undelivered infant appears at the 
emergency room entrance in serious trouble from lack of proper care. The 
doctor is then expected to produr? good results, v s *-h a healthy mother and 
infant. If the physician cannot do so, he may be successfully sued. In this 
sort of case, the patient should have to assume much of the responsibility for 
the unfortunate results. You shouldn’t be held responsible for injuries 
suffered by the the thief who joyrides in your car or burgles your school and 
falls through the skylight, either.

Apportionment of damages is necessary also. If I mismanage an obstetrical 
case and an obstetrician helps with an emergency C-section, but the baby does 
poorly, then the obstetrician who helped out should not be held liable for my 
poor management. Conveis.ly, if I am called in the middle of the night to 
assist with an emergency operation and the surgeon is negligent, then I should 
not be held 1007. liable for damages if the surgeon has little insurance or 
assets or even leaves the country. The present doctrine of joint and several 
liability allows any party to be sued for the full amount regardless of 
percentage of actual fault. This is called "deep pocket" and is not fair when I 
jump in and help out with a critical case. You wouldn’t want to be a victim of 
this doctrine, either.

Verification of claims is important. Plaintiff's lawyers should persue a 
case only if it has real merit, and avoid the claims that consume time and 
money and are unlikly to succeed, but do manage to run up defense fees, 
cause the defendant emotional pain, and use up his time and mental energy 
better spent on other chores. Verification will require the plaintiff's 
attorney to do his homework well prior to filing a suit and not simply throw 
a net fur defendants to dismiss them one by one as discovery progresses. 
Sometimes, defendants are named in the initial action in order to have the 
trial held in a location known to have liberal juries. Claims which are
groundless or frivolous cannot be tolerated. Critics will say that this will
deny poor victims access to their "day in court". I doubt that a case
needs to go to court to determine whether or not it has sufficient merit. We
feel that lawyers need to be as accountable as everyone else for tneir actions 
and that groundless litigation that turns a blameless person into a 
"victim-defendant" should not be tolerated.

The cap on pain and suffering needs to be held at 1250,000 per event, and 
not be used as multiples of that amount to pad an award when no actual monetary 
damages occurred. The federal studies have recommended $100,000 as the cap.
A tax-free $250,000 at 87. is $20,000 a year (tax free ) without even spending 
any of the $250,000. That's a goodly amount, in my book.

Punitive damages will benefit society as a whole and will not be used as 
a threat to make a defendant settle for policy limits, (your liability policy



does not pay punitive damages).
Itemized verdicts Hill cause a jury to account for the actual usage and 

purpose of the award, causing more realistic figures to be reached.
Periodic payments will allow a defendant or his insurance company to make 

payments rather than be forced to pay a lump sum which may cause undue 
hardship. A defendant can undergo hardship just as easily as the plaintiff.

Contingency fees should be paid on a sliding scale. SB 377 needs to have 
this provision added,

Contributory fault is an essential provision. When the plaintiff’s injury 
is 957, his own doing, the defendant should be responsible for 57, at the most. 
Present legal doctrine a.lows the defendant to be liable for 1007. of the 
damages and that just plain isn't fair.

The statute of limitations somehow needs revision; 1 believe that
California has a 6 year-3 year statute for minors but I could be wrong about 
the exact figure. Time of discovery is a difficult date to document and can 
be subject to abuse. Time from date of injury seems best. At least the 
insurance companies would have some sort of predictable risk when writing 
policies. Present product liability statute seems to have no limit at all,
21 years for me in my obstetrics is terribly long. It's a tough issue. It
would seem that in only exceptional circumstances would any injury actually go
undetected for more than several years though I would certainly expect that 
exceptions could probably be found. I feel strongly that a change in the 
statute of limitations needs to be added as a part of SB377.

I've said my piece: please support the concepts of the original SB 377 
in it's entirety, with additions addressing contingency fees and
restructuring the statute of limitations. SB 382 seems an attempt to continue
the status quo under the guise of a tort reform effort, with non-economic 
damages in multiples of $750,000, continued joint and several liability, and 
a detailed provision allowing more than what the sliding scale for contingency 
fees allows. The IJ.S Attorney General's report of February 1986 gives a good 
analysis of the whole picture and it's eight recommendations are given as a
basic beginning structure for meaningful tort reform. It does clearly
state that meaningful tort reform as the only real iong-range solution for 
our affordability/availability problem. We need more that a bandaid for this 
problem. Thank you, I appreciate your attention.

David P. Werner, N,D,
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D e a r  M r .  C h a i  r m a n :

T h e  H e a l t h  A s s o c i a t i o n  o f  A l a s k a  s e n t  m e  a  c o p y  o f  t h e i r  A p r i l  1 A  l e t t e r  
t o  y o u  r e g a r d i n g  m y  a m e n d m e n t  t o  H o u s e  B i l l  5 3 2 .  T h i s  a m e n d m e n t  w a s  a d d e d  i n  
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a m o n g  o t h e r s ,  f r o m  c e r t a i n  l i a b i l i t y .

M y  i n t e n t  i n  s u g g e s t i n g  t h i s  l a n g u a g e  w a s  t o  a d d r e s s  t h e  g r o w i n g  p r o b l e m  
o f  p r o t e c t i n g  m e m b e r s  o f  t h e  p u b l i c  w i l l i n g  t o  s e r v e  o n  t h e  b o a r d s  o f  
h o s p i t a l s ,  n o n - p r o f i t  c o r p o r a t i o n s ,  a n d  s c h o o l s .

T h e  l a n g u a g e  s u g g e s t e d  b y  D e n n i s  D e W i t t  i n  h i s  A p r i l  1 5  l e t t e r  s e e m s  t o  
c l a r i f y  t h a t  i n t e n t .  I t  i s  m y  h o p e  t h a t  y o u r  c o m m i t t e e  w i l l  r e c o g n i z e  t h e  n e e d  
f o r  t h e  a m e n d m e n t s  a n d  c o n s i d e r  t h e m  f o r  a d o p t i o n  i n  S e n a t e  B i l l  3 7 7 .

W i t h  b e s t  r e g a r d s ,

S i n c e r e l y ,

— -

A l y c e / H a n l e y

c c :  S e n a t o r  T i m  K e l l y



r STATEMENT OF PURPOSE

RS 12049C1

This bill will amend Section 41-335, Idaho Code, to 

require disclosure to the Department of Insurance of 

certain financial information maintained by insurance 

companies. The bill confers additional rule-making 

authority upon the Department of Insurance to require 

such statistical information and reports as the Department 

deems necessary to more adequately monitc -urance 

coverage, claims, and rates in the State of no.

' The Statistical information currently being reported by 

the Insurance Industry to the Department of Insurance is

C incomplete and does not enable the Department of Insurance

to evaluate questions of coverage, rates, claims, or losses
-

within the industry.
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LEG IS LA TU R E  OF T H E  STATE  OF ID A H O  / *  « ? < -
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IN THE H OUSE OF R E P R E S E N T A T I V E S  

H O U S E  BIL L  NO. 460

BY BUSINESS COM M I T T E E

1 AN ACT

2 R E L A T I N G  TO S T A T I S T I C A L  R E P O R T I N G  O F  IN S U R A N C E  CARRIERS; A M E N D I N G  SECTION

3 41-336A, IDAHO CODE, TO R E Q U I R E  I N S URANCE CARRIERS TO R E P O R T  T H E I R  IDAHO
4 E X P E R I E N C E  A N D  O V E R A L L  E X P E R I E N C E  SEPARATELY, TO AUT H O R I Z E  THE D I R E C T O R  TO

5 P ROVIDE FOR FORMS AND I N F O R M A T I O N  BY RULES A N D  REGULATIONS, AND T O  A L L O W

6 THE D I R E C T O R  TO COMPILE S T A T I S T I C S  AND PR E P A R E  REPORTS; A M E N D I N G  C H APTER

7 3, T I T L E  41, IDAHO CODE, BY THE A D D I T I O N  OF A  N E W  S ECTION 41-336B, IDAHO

8 CODE, TO R EQUIRE AN INSURER TO SUB M I T  A D I S P O S I T I O N  OF CLAIMS R E P O R T  FOR
9 C E R T A I N  T YPES OF  CLAIMS, TO  R E Q U I R E  THE R E PORTS BE MADE PUBLIC, AND TO

10 PR OVIDE IMMUN I T Y  FROM SUI T  FOR INSURERS A N D  THE D E P A R T M E N T  FOR ACTIONS

11 T A K E N  P U R S U A N T  TO THE SECTION; A M E N D I N G  C H A P T E R  3, T ITLE 41, IDAHO CODE,

12 BY THE A D D I T I O N  OF  A NEW SE C T I O N  41-336C, IDAHO CODE, TO PROVIDE PENALTIES

13 FOR FA I L U R E  TO REPORT; A N D  A M E N D I N G  C H A P T E R  3, T ITLE 41, IDAHO CODE, BY

14 THE A D D I T I O N  OF A NEW SE C T I O N  41-336D, IDAHO CODE, TO PROVIDE FOR FEES AND

15 M I S C E L L A N E O U S  CHARGES FOR T H E  A D M I N I S T R A T I O N  OF T H E  PROVISIONS OF SECTIONS

16 41-336A, 41 — 336B AND 42-336C, IDAHO CODE.

17 Be It Enacted by the L e g i s l a t u r e  of the State of Idaho:

18 S E C T I O N  1. That Section 41-336A, Idaho Code, be, and the same is hereby

19 a m ended to read as follows:

20 41-336A. S T A T I S T I C A L  REPORTS. (1) As a co n d i t i o n  of doing b u s i n e s s  in the

21 state of Idaho each insurer t r a n s a c t i n g  insurance covering:

22 (a) L i a b i l i t y  for m a l p r a c t i c e  of any person licensed under c h a p t e r  18,

23 title 54, Idaho Code;

24 (b) L i a b i l i t y  for m a l p r a c t i c e  of any person licensed under c h apter 1,

25 title 3, Idaho Code;

26 (c) L i a b i l i t y  for the m a n u f a c t u r e ,  design, production, proce s s i n g  or

27 m o d i f i c a t i o n  of any product; or

28 (d) A n y  o t h e r  risk or risks, w h e t h e r  l i a b i l i t y  or otherwise, that the

29 d i r e c t o r  of the d epartment of insurance may specify;

30 shall report to the dire c t o r  such statistics as the d i r e c t o r  may des i g n a t e  by

31 rule or regulation. The s tatistics shall be reported to the d i r e c t o r  a n n u­

32 ally, by the first day of March, for the p r e c e e d i n g  year ending December 31.

33 The statistics shall separ a t e l y  address the e x p e r i e n c e  of the state of Idaho

3* and all o t h e r  e x p e r i e n c e  including the state of Idaho.

35 (2) The reports required by subse c t i o n  (1) above shall include, but shall

36 not be limited to, the following for each insurer for each type of insurance
37 for w hich a report is required:

38 (a) Number of exposures;

39 (b) Direct premiums written;

40 (c) Direct premiums earned;
41 (d) Direct losses paid

42 ( i ) a m o u n t ,

43 (ii) number of claims;
44 (e) Direct losses incurred;
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(f)

(g)
(3)

Direct losses unpaid

(i) amount reported,

(ii) number of claims; and

Net losses incurred but not reported.

Reports requ i r e d  by s u b s e c t i o n  (1) of this section shall be mad e  on

forms required by the d i r e c t o r  and shall c o ntain the i n f o r m a t i o n  requ i r e d  by- 

rule and regul a t i o n  of the director.

(4) The director m a y  a n n u a l l y  compile and review all re p o r t s  submitted 

under the provisions of this section. When reports are s u b mitted r e p r e s e n t i n g  

no less than seventy-five percent (75%) of the premiums w r i t t e n  for ec c h  re­

porting line of in s u r a n c e  for the reporting year, the d i r e c t o r  shall e . a l u a t e  

the p r e m i u m  rates in Idaho for each reporting line of insurance. The findings 

of such r e v i e w  and evaluation, and the reports required of insurers under this 

section, shall be mad e  a v a i l a b l e  to any i n t e r e s t e d  citizen, insured or li- 

censed insurer.

16 S E C T I O N  2. That C h apte r 3, T itLe 41, Idaho Code, be, and the same is

17 h e r e b y  amended by the a d d i t i o n  thereto of a NEW S E C T I O N , to be known and

18 desig n a t e d  as Section 41-336B, Idaho Code, and to read as follows:

19 41-336B. D I S P O SITION OF  CLAIMS REPORT, (l) As a c o n d i t i o n  of d oing busi-

20 ness in the state of Idaho, each insurer tra n s a c t i n g  insurance subject to the

21 provisions of section 41-336A, Idaho Code, shall report to the d i r e c t o r  annu-

22 ally by the first day of March, for each of the two (2) years next p r e ceding

23 the initial report and for one (1) year next preceding filing the report

24 there a f t e r  for each and e ver y c l a i m  as de f i n e d  in section 41-336A, Idaho Code,

25 caused by the insured, for p olicies issued in the state of Idaho, if the claim

26 resulted in:

27 (a) A  final judgment in any amount;

28 (b) A  settlement in any amount;

29 (c) A  final d i s p o s i t i o n  not resulting in payment on  benaLf of the

30 insured.

31 (2) Reports required in s u b s e c t i o n  (1) of. this section shall be mad e  on

32 forms required by the d i r e c t o r  and shall c o ntain the inf o r m a t i o n  required by

33 rule and r e g u l a t i o n  of the director.

34 (3) The director shall mak e  reports required h e r e u n d e r  a v a i l a b l e  to the

35 public in a manner which will not reveal the names of any person, m a n u f a c t u r e r

36 or seller involved.

37 (4) T h e r e  shall be no li a b i l i t y  on the part of, and no cause of action

38 shall a rise against, any insurer reporting h e r e u n d e r  or its agents or

39 employees, or the d i r e c t o r  or employees of the state, for any acti o n  taken by

40 them in good faith c o m p l i a n c e  wi t h  the provi s i o n s  of this section.

41 S E C T I O N  3. That C h a p t e r  3, Title 41, I daho Code, be, ar.d the same is

42 h e r e b y  a mended by the a d d i t i o n  thereto of a NEW S E C T I O N , to be known and

43 d e s i g n a t e d  as Section 41-336C, Idaho Code, and to read as follows:

44 41-336C. FAILURE TO C O M P L Y  —  PENALTIES. (1) Any insurance c o m p a n y

45 required to file a report wi t h  the dire c t o r  under sections 4 1 - 3 3 6 A  or 41-336B,

46 Idaho Code, w hich neglects to file such report in the form presc r i b e d  and

47 w i t h i n  the time specified, or who neglects to fully and s a t i s f a c t o r i l y  respond

48 in any report timely filed, shalL be subject to a penaLty of one hundred

49 dollars ($100) for each day in defauLt.

50 (2) This penalty shall be in addition to any a d m i n i s t r a t i v e  p e n a L t y  under



section 41-327, Idaho Code.

SE CTION 4. That C h a p t e r  3, T itle 41, Idaho Code, be, and the same is 

he r e b y  amended by the a d d i t i o n  thereto of a NEW S E C T I O N , to be known and 

de s i g n a t e d  as Se c t i o n  41-336D, Idaho Code, and to read as follows:

41-336D. FEES A N D  M I S C E L L A N E O U S  CHARGES. The d i r e c t o r  shall include 

w i t h i n  the r e g u l a t i o n  requ i r e d  in section 41-401, Idaho Code, the fees and 

m i s c e l l a n e o u s  c h arges required for the a d m i n ' r a t i o n  of the provi s i o n s  of 

sections 41-336A, 4 1 - 3 3 6 B  and 41-336C, Idaho Cede.
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T O R T  R E F O R M  - T H E  R O A D  T O  P REDUCTIBILITY

I .  I N T R O D U C T I O N

A n  " a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  c r i s i s "  i n  s o m e  l i n e s  o f  c o m m e r c i a l  i n s u r a n c e  
i s  a  p r o b l e m  t h a t  n o w  c o n f r o n t s  t h e  U . S .  p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y .  
S p i r a l i n g  p r e m i u m  i n c r e a s e s ,  r e d u c e d  l i m i t s ,  l a r g e  d e d u c t i b l e s  a n d ,  i n  s o m e  c a s e s ,  
a  c o m p l e t e  l a c k  o f  c o v e r a g e  f o r  s o m e  l i n e s  o f  i n s u r a n c e  a r e  b e c o m i n g  c o m m o n  
o c c u r r e n c e s .  I n  s h o r t ,  t h e r e  h a s  b e e n  a  c o m p l e t e  m a r k e t  d i s l o c a t i o n  o v e r  t h e  
p a s t  y e a r  i n  s o m e  c o m m e r c i a l  p r o p e r r y / c a s u a l t y  i n s u r a n c e  l i n e s .

A s  w i t h  a n y  m a r k e t  d i s r u p t i o n  f o r  a n v  c o m m o d i t y  o r  s e r v i c e ,  t h e r e  a r e  m a n y  
c a u s e s .  H o w e v e r ,  i n  t h e  p r e s e n t  c o m m e r c i a l  i n s u r a n c e  c r i s i s ,  o n e  p r o b l e m  c a n  
b e  i d e n t i f i e d  a s  p l a y i n g  a  p r e d o m i n e n t  r o l e .  T h e  U . S .  t o r t  s y s t e m ,  a s  i n t e r p r e t e d  
a n d  i m p l e m e n t e d  b y  t h e  c o u r t s  a t  b o t h  t h e  s t a t e  a n d  f e d e r a l  l e v e l s ,  h a s  b e e n  
t o r t u r e d ,  a b u s e d  a n d  e x p a n d e d  i n  s u c h  a  w a y  t h a t  i n s u r e r s  c a n  n o  l o n g e r  p r e d i c t  
o r  a s s e s s  t h e i r  e x p o s u r e  i n  i n s u r i n g  l i a b i l i t y  r i s k s .  I n  a d d i t i o n ,  t h o s e  i n d i v i d u a l s  
a n d  c o r p o r a t i o n s  t h a t  s e c u r e  s u f f i c i e n t  i n s u r a n c e  c o v e r a g e ,  a r e  v i e w e d  s i m p l y  
a s  t h e  " b a n k "  o r  " d e e p  p o c k e t "  f r o m  w h i c h  m o n i e s  a r e  t o  b e  " d r a w n "  t o  p a y  f o r  
a n y  i n j u r y  t h a t  o c c u r s .

O u r  n a t i o n ' s  t o r t  s y s t e m  s t e m s  f r o m  t h e  E n g l i s h  c o m m o n  l a w  a n d  i s  o u r  m e t h o d  
o f  a s s e s s i n g  l e g a l  f a u l t  a n d  p r o v i d i n g  d a m a g e s  c a u s e d  t o  o n e  b y  t h e  w r o n g f u l  
a c t i o n s  o f  a n o t h e r .  U n f o r r u n a t e l y ,  t h e  p r e s e n t  t o r t  s y s t e m  h a s  b e c o m e  d e r a i l e d  
a n d  t u r n e d  i n t o  a  c o m p e n s a t i o n  m e c h a n i s m  r a t h e r  t h a n  a  f a u l t  o r  t r u e  t o r t  s y s t e m .  
I n  r e c e n t  y e a r s ,  t h e  U . S  c o u r t  s y s t e m  a p p e a r s  t o  h a v e  s h i f t e d  f r o m  a  f o r u m  o f  
a d j u d i c a t i o n  t o  a  f o r u m  f o r  c o m p e n s a t i o n  w h e r e  i n j u r y  v i c t i m s  c a n  a p p e a l  a n d  
o b t a i n  r e l i e f  r e g a r d l e s s  o f  w h o  i s  a t  f a u l t  o r  t h e i r  d e g r e e  o f  f a u l t .

T h e  c o u r t  s y s t e m  d o e s  n o t  o p e r a t e  i n  a  v a c c u m ,  h o w e v e r .  T o  a  g r e a t  e x t e n t ,  
t h e  c h a n g i n g  c o u r t  a t t i t u d e s  a n d  t h e  c o n c u r r e n t  a b b e r a t i o n s  i n  t h e  n a t i o n ' s  t o r t  
s y s t e m  m i r r o r s  c h a n g e s  i n  o u r  s o c i e t y ' s  v a l u e s  a n d  o u t l o o k s .

F i r s t ,  a d v a n c e s  i n  t e c h n o l o g y ,  s c i e n c e ,  m e d i c i n e ,  e t c .  h a v e  p r o d u c e d  a  h i g h  
s t a n d a r d  o f  l i v i n g  f o r  t h e  v a s t  m a j o r i t y  o f  o u r  c i t i z e n s .  A s  w e  c o n t i n u e  t o  m a k e  
f u r t h e r  p r o g r e s s  i n  t h e s e  a r e a s  a n d  t h e  q u a l i t y  o f  o u r  l i f e  i n c r e a s e s ,  w e  a l s o  s t r i v e  
t o  r e d u c e  o r  e l i m i n a t e  t h e  i m p a c t  o f  a d v e r s i t y  i n  o u r  l i v e s .  F o r  e x a m p l e ,  w e  
h a v e  b u i l t  " s a f e t y  n e t s "  t o  p r o t e c t  u s  f r o m  f a i l u r e s  o f  o u r  f i n a n c i a l  i n s t i t u t i o n s .  
F o r  t h e  m o r e  u n f o r t u n a t e  m e m b e r s  o f  o u r  n a t i o n ,  w e  h a v e  e s t a b l i s h e d  w e l f a r e  
p r o g r a m s  a n d  o u r  e l r i ' - r l y  h a v e  " s o c i a l  s e c u r i t y . "  T h e  c o u n t r y  h a s  a l s o  " b a i l e d  
o u t "  a  n u m b e r  o f  f a i l i n g  b u s i n e s s  e n t e r p r i s e s  o v e r  t h e  p a s t  t e n  y e a r s .  A s  a  s o c i e t y ,  
w e  h a v e  r i s i n g  e x p e c t a t i o n s  a b o u t  t h e  g o o d  l i f e  a n d ,  a l t h o u g h  i m p o s s i b l e ,  w e  
e x p e c t  t o  l i v e  i n  a  " r i s k l e s s  s o c i e t y . "

S e c o n d ,  o u r  e x p e c t a t i o n s  o f  b e i n g  i n s u l a t e d  f r o m  t h e  a d v e r s i t i e s  o f  l i f e  h a v e  
r e s u l t e d  i n  a  u b i q u i t o u s  b e l i e f  t h a t  e a c h  c i t i z e n  i s  " e n t i t l e d "  t o  c o m p e n s a t i o n  
f r o m  s o m e  s o u r c e  -  a n y  s o u r c e  -  f o r  e v e r y  i n j u r y  o r  l o s s  e x p e r i e n c e d .  T h u s ,  
c o m p e n s a t i o n  f o r  a n y  l o s s  o r  i n j u r y ,  e v e n  i f  t h e  v i c t i m  i s  p a r t i a l l y  o r  t o t a l l y  
a t  f a u l t ,  i s  p e r c e i v e d  t o d a y  t o  b e  v i r t u a l l y  a n  a b s o l u t e  r i g h t .
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T h i r d ,  r o  a c c o m o d a t e  t h e s e  r i s i n g  e x p e c t a t i o n s ,  t h e  c o u r t s  h a v e  e v o l v e d  n e w  
t h e o r i e s  o f  t o r t  l i a b i l i t y  w h i c h  s h i f t  t h e  c o s t  o f  i n j u r y  o r  l o s s  t o  " d e e p  p o c k e t "  
i n s u r e r s ,  g o v e r n m e n t a l  e n t i t i e s  o r  l a r g e  c o r p o r a t i o n s  r e g a r d l e s s  o f  f a u l t .  F a u l t  
i s  n o  l o n g e r  t h e  i s s u e  s i n c e  i n j u r y  c o m p e n s a t i o n  i s  t h e  g o a l .

F o u r t h ,  a s s o c i a t e d  w i t h  t h i s  d r a m a t i c  c h a n g e ,  t h e r e  h a s  c o m e  a  t r e m e n d o u s  
i n c r e a s e  i n  l i t i g a t i o n  a n d  t r a n s a c t i o n a l  c o s t s  r e l a t e d  r o  r e s o l v i n g  d i s p u t e s .  A s  
t h e  c o u r t s  b e c o m e  a  f o r u m  f o r  c o m p e n s a t i o n  o f  i n j u r i e s  i r r e s p e c t i v e  o f  f a u l t ,  
t h e  p u b l i c  h a s  f l o o d e d  t h e  j u d i c i a r y  w i t h  d i s p u t e s .  E a c h  i n d i v i d u a l  d i s p u t e  r e q u i r e s  
e x p e n s i v e  l a w y e r s ,  t i m e  c o n s u m i n g  a n d  c o s t l y  p r o c e d u r e s  a n d  o f t e n  i t  r e s u l t s  
i n  i n f l a t e d  a w a r d s  a n d  s e t t l e m e n t s .

T h e  6 0 0  m e m b e r s  o f  t h e  N a t i o n a l  A s s o c i a t i o n  o f  P r o f e s s i o n a l  S u r p l u s  L i n e s  O f f i c e s  
( N A P S L O )  w h o  p r o v i d e  h i g h  l i m i t  p r o t e c t i o n  f o r  b o t h  l i a b i l i t y  a n d  p r o p e r t y  r i s k s  
h a v e  b e e n  i m p a c t e d  b y  t h e  p r o b l e m s  o f  t h e  c i v i l  j u s t i c e  s y s t e m  i n  t h e  s a m e  m a n n e r  
a n d ,  p o s s i b l y ,  t o  a  g r e a t e r  d e g r e e  t h a n  t h e  g e n e r a l  i n s u r a n c e  i n d u s t r y .  A s  t h e  
" d e e p  p o c k e t "  t h e o r y  o f  l i a b i l i t y  i s  a p p l i e d ,  t h o s e  o r g a n i z a t i o n s  t h a t  s u p p l y  h i g h  
l i m i t s  o f  c o v e r a g e  o f t e n  f i n d  t h e m s e l v e s  b e i n g  t h e  t a r g e t s  o f  p l a i n t i f f s ,  l a w y e r s  
a n d  j u d g e s  w h o  v i e w  t h e m  a s  t h e  r e s o u r c e  t o  b e  u s e d  t o  c o m p e n s a t e  v i c t i m s  
o f  i n j u r y  o r  l o s s  r e g a r d l e s s  o f  f a u l t  o r  c a u s e .

T h e  f o l l o w i n g  a r e  s o m e  r e f o r m s  w h i c h  N A P S L O  b e l i e v e s  c o u l d  b e  i n s t i t u t e d  w h i c h  
w o u l d  b r i n g  a  b a l a n c e  t o  o u r  c i v i l  j u s t i c e  s y s t e m .  T n e s e  r e f o r m s  w o u l d  a s s i s t  
i n  s o l v i n g  b o t h  t h e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  p r o b l e m s  w h i c h  a f f l i c t  t h e  
p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y  t o d a y  b y  a l l o w i n g  i n s u r e r s  t o  a c c u r a t e l y  
p r e d i c t  t h e i r  e x p o s u r e  t o  r i s k .

U .  G E N E R A L  R E F O R M S

A .  J O I N T  L I A B I L I T Y :  J o i n t  l i a b i l i t y  i s  t h e  l e g a l  d o c t r i n e  w h i c h  m a k e s  e v e r y
d e f e n d a n t  i n  a  g r o u p  o f  d e f e n d a n t s  e q u a l l y  o r  s o l e l y  r e s p o n s i b l e  f o r  d a m a g e s  
w h e n  t h e  o t h e r  d e f e n d a n t ( s )  a r e  u n a b l e  t o  p a y .  T h i s  c a n  o c c u r  r e g a r d l e s s  o f  
a  d e f e n d a n t ' s  d e g r e e  o f  c u l p u l b i l i t y .  C o n s e q u e n t l y ,  t h e  d e f e n d a n t  w i t h  g r e a t e s t  
f u n d s  i s  o f t e n  l e f ;  " h o l d i n g  t h e  b a g "  w h e n  o t h e r  r e s p o n s i b l e  p a r t i e s  d e f a u l t .  
T h e  r e s u l t  i s  t h a t  t h o s e  d e f e n d a n t s  t h a t  c a r r y  h i g h  i n s u r a n c e  l i a b i l i t y  l i m i t s  ( d e e p  
p o c k e t  d e f e n d a n t s )  a r e  o f t e n  r e q u i r e d  t o  p a y  t h e  e n t i r e  c o s t  o i  a  j u d g m e n t .  
W h i l e  t h e s e  d e f e n d a n t s  o r  t h e i r  i n s u r e r s  c a n  t a k e  c o u r t  a c t i o n  t o  f o r c e  t h e  o t h e r  
d e f e n d a n t s  t o  p a y  t h e i r  f a i r  s h a r e ,  s u c h  a c t i o n  i s  e x p e n s i v e  a n d  t i m e  c o n s u m i n g  
a n d  i s  i n e f f e c t i v e  a g a i n s t  d e f e n d a n t s  w h o  a r e  " j u d g m e n t  p r o o f "  o r  w h o s e  r e s o u r c e s  
a r e  m i n i m a l .

T h e  b u r d e n  o f  j o i n t  l i a b i l i t y  i s  i n c r e a s e d  i n  t h o s e  j u r i s d i c t i o n s  t h a t  a b a n d o n  
c o n t r i b u t o r y  n e g l i g e n c e  ( a  p l a n t i f f  w h o  i s  e v e n  p a r t i a l l y  r e s p o n s i b l e  f o r  h i s  i n j u r y  
r e c o v e r s  n o t h i n g )  a n d  r e p l a c e  i t  w i t h  p u r e  c o m p a r a t i v e  n e g l i g e n c e  ( d a m a g e s  
a r e  a l l o c a t e d  p u r e l y  b y  p e r c e n t a g e  a n d  r e s p o n s i b i l i t y ) .  T w e n t y - s e v e n  s t a t e s  
e i t h e r  b y  l e g i s l a t i v e  a c t i o n  o r  c o u r t  e d i c t  h a v e  a d o p t e d  p u r e  c o m p a r a t i v e  
n e g l i g e n c e .  C o n s e  . u e n t l y ,  i n  t h e s e  s t a t e s  m a n y  p l a n t i f f s  p r e v i o u s l y  b a r r e d  f r o m  
a  r e c o v e r y  n o w  c a n  s e c u r e  a n  a w a r d .  T h u s ,  t h e  " d e e p  p o c k e t "  d e f e n d a n t  i s  e v e n  
l :  <: . .e v u l n e r a b l e  t o  a b s o r b i n g  a w a r d s  i n  e x c e s s  o f  i t s  r e s p o n s i b i l i t y .
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A  m o r e  r e a s o n a b l e  a n d  e q u i t a b l e  a p p r o a c h  i n  a s s e s s i n g  d a m a g e s  i s  t h e  d o c t r i n e  
o f  " s e v e r a l  l i a b i l i t y . "  U n d e r  s e v e r a l  l i a b i l i t y ,  d e f e n d a n t s  a r e  o n l y  l i a b l e  f o r  t h e i r  
o w n  t o r t u o u s  c o n d u c t  a n d  a r e  n o t  r e q u i r e d  t o  p a y  r t i e  a w a r d s  a n d  j u d g m e n t s  
i m p o s e d  o n  o t h e r s .  T h e r e f o r e ,  N A P S L O  u r g e s  a l l  s t a t e s  ro e l i m i n a t e  j o i n t  l i a b i l i t y  

a n d  h o l d  d e f e n d a n t s  s u b j e c t  o n l y  r o  s e v e r a l  l i a b i l i t y .

T o  t h e  e x t e n t  t h a t  j o i n t  l i a b i l i t y  c a n n o t  b e  e l i m i n a t e d ,  N A P S L O  s u p p o r t s  t h e  
e n a c t m e n t  o f  t h e  " U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t  F e a s o r s  A c t "  w h i c h  
e s t a b l i s h e s  a  s y s t e m  f o r  a l l  d e f e n d a n t s  t o  c o l l e c t  f r o m  o n e  a n o t h e r  w i t h o u t  
a d d i t i o n a l  l i t i g a t i o n  w h e n  p a y m e n t s  a r e  m a d e  b y  a  d e f e n d a n t  w h i c h  e x c e e d  t h a t  

d e f e n d a n t ' s  o w n  i n d i v i d u a l  r e s p o n s i b i l i t y .

B .  C O N T I N G E N C Y  F E E S :  T h e  U n i t e d  S t a t e s  i s  t h e  o n l y  m a j o r  i n d u s t r i a l i z e d  
n a t i o n  i n  w h i c h  l a w y e r s  c a n  b e  e n g a g e d  e x c l u s i v e l y  o n  a  c o n t i n g e n c y  f e e  b a s i s .  
I n  o t h e r  c o u n t r i e s ,  t h e  c o n t i n g e n c y  f e e  i s  e i t h e r  i l l e g a l ,  u n e t h i c a l  o r  s t r i c t l y  
r e g u l a t e d .

T h e  c o n t i n g e n c y  f e e  i s  a  p e r c e n t a g e  o f  t h e  c l i e n t ' s  r e c o v e r y  t h e  l a w y e r  r e c e i v e s  
f o r  h i s  o r  h e r  e f f o r t .  T h u s ,  i f  n o  r e c o v e r y  i s  o b t a i n e d ,  t h e  l a w y e r  d o e s  n o t  g e t  

p a i d .

T h e o r e t i c a l l y ,  t h e  c o n t i n g e n c y  f e e  c l i e n t  n e e d  n o t  b e  r i c h  o r  e v e n  a b l e  t o  p a y  
a  l a w y e r .  T h e  o n l y  t h i n g  t h a t  i s  n e e d e d  i s  a  g o o d  c a s e .  T h e  c o n t i n g e n c y  f e e  
h a s ,  t h e r e f o r e ,  b e e n  d e s c r i b e d  a s  r h e  " p o o r  p e r s o n ' s  k e y "  t o  t h e  c o u r t h o u s e .

T h e  r e a l i t y  o f  t h e  c o n t i n g e n c y  f e e  s y s t e m ,  h o w e v e r ,  i s  s o m e w h a t  d i f f e r e n t .  
O f t e n ,  l a w y e r s  r e f u s e  t o  a c c e p t  s m a l l  c a s e s  r e g a r d l e s s  o f  t h e i r  m e r i t  b e c a u s e  
t h e  p e r c e n t a g e  o f  r e c o v e r y  w i l l  n o t  b e  s u f f i c i e n t  t o  c o v e r  t h e  e x p e n s e s  o f  p u r s u i n g  
t h e  c a s e .  I n  s o m e  p e r s o n a l  i n j u r y  c a s e s ,  t h e  l a w y e r  m a y  c o n t r a c t  f o r  a s  m u c h  
a s  5 0° , b o f  t h e  i n j u r e d  c l a i m a n t ’ s  r e c o v e r y .  T h i s  s u b s t a n t i a l l y  r e d u c e s  t h e  t o t a l  
a m o u n t  t h e  c l i e n t / v i c t i m  r e c e i v e s .

W h i l e  t h e  c o n t i n g e n c y  f e e  s y s t e m  e n c o u r a g e s  a  l a w y e r ' s  p e r s o n a l  i n t e r e s t  i n  
t h e  c l i e n t ' s  c a s e  a n d  i n  o b t a i n i n g  t h e  h i g h e s t  r e c o v e r y  p o s s i b l e  f o r  t h e  c l i e n t ,  
t h e r e  i s  n o  m o d e r a t i n g  m e c h a n i s m  w i t h i n  t h e  c o n t i n g e n c y  f e e  s y s t e m  t h a t  r e q u i r e s  
t h e  l a w y e r  t o  m a k e  r e a s o n a b l e  a n d  a p p r o p r i a t e  d e m a n d s .  T h u s ,  i t  i s  i n  t h e  l a w y e r ' s  
p e r s o n a l  i n t e r e s t  o f t e n  t o  m a k e  a n  e x c e s s i v e  d e m a n d  k n o w i n g  t h a t  a  s y m p a t h e t i c  
j u r y  m a y  v e r y  w e l l  p r o v i d e  a  r e c o v e r y  t h a t  i s  b a s e d  u p o n  t h e  d e m a n d  r a t h e r  t h a n  
u p o n  t h e  a c t u a l  v a i u e  o f  t h e  l o s s .

A l s o ,  c o m p e n s a t i o n  o n  a  c o n r i n g e n c y  f e e  b a s i s  b e a r s  n o  r e l a t i o n s h i p  t o  t h e  t i m e ,  
e f f o r t  a n d  s k i l l  a  l a w y e r  a p p l i e s  t o  t h e  c a s e .  F o r  e x a m p l e ,  r a s e s  i n  w h i c h  h u n d r e d s  
o f  t h o u s a n d s  o f  d o l l a r s  o f  r e c o v e r y  a r e  o b t a i n e d  m a y  n o t  r e q u i r e  a n y  m o r e  h o u r s  
o f  s k i l l  o r  e f f o r t  o n  t h e  l a w y e r ' s  p a r t  t h a n  a  c a s e  i n  w h i c h  a  m u c h  l o w e r  r e c o v e r y  
i s  s e c u r e d .  T h e  c o n t i n g e n c y  f e e  s y s t e m ,  h o w e v e r ,  a l l o w s  t h e  l a w ' y e r  t o  c o l l e c t  
t h e  s a m e  p e r c e n t a g e  r e g a r d l e s s  o f  t h e  t i m e ,  e f f o r t  a n d  s k i l l  p u t  f o r t h  i n  t h e  
c a s e .  T h i s  a c t u a l l y  d i s c r i m i n a t e s  a g a i n s t  t h e  p l a n t i f f  w i t h  a  m e r i t i o u s  b u t  l o w  
r e c o v e r y  c a s e  i n  f a v o r  o f  t h e  c l i e n t  w i t h  a  h i g h  r e c o v e r y  c a s e  a n d  a  " d e e p  p o c k e t "  
d e f e n d a n t  t h a t  h a s  p u r c h a s e d  h i g h  l i a b i l i t y  l i m i t s .  I t  a l s o  e n c o u r a g e s  d e m a n d s  
t o  b e  i n f l a t e d  a n d  d i s c o u r a g e s  s e t t l e m e n t s .

N A P S L O  r e c o m m e n d s  t h a t  t h e  c o n t i n g e n c y  f e e  s y s t e m  b e  m o d i f i e d  s o  t h a t  
c o n t i n g e n c y  f e e s  a r e  b a s e d  u p o n  a  d e c l i n i n g  p e r c e n t a g e  d e p e n d i n g  u p o n  t h e  a m o u n t  
o f  r e c o v e r y .  F o r  e x a m p l e  u n d e r  t h i s  m o d i f i e d  c o n t i n g e n c y  f e e  a p p r o a c h ,  a  l a w y e r  
c o u l d  n o t  a c c e p t  m o r e  t h a n  3 3 . 3 %  o f  t h e  f i r s t  $ 5 0 , 0 0 0  o f  r e c o v e r y ;  2 5 ° , o o f  t h e  
n e x t  $ 1 0 0 , 0 0 0 ;  1 S°'o o f  t h e  n e x t  $ 2 0 0 , 0 0 0 ;  a n d  1 0 %  o f  a n y  r e c o v e r y  o v e r  $ 3 5 0 , 0 0 0 .



S u c h  a  s l i d i n g  s c a i e  w i l l  a s s u r e  a  g r e a t e r  s h a r e  o f  t h e  r e c o v e r y  w i l l  g o  t o  t h e  
i n j u r e d  p a r t y  a s  w e l l  a s  r e f l e c t i n g  a  f a i r  p a y m e n t  f o r  t h e  a t t o r n e y .

C .  P E R I O D I C  P A Y M E N T  O F  D A M A G E S : T r a d i t i o n a l l y ,  a w a r d s  a n d  s e t t l e m e n t s  
f o r  p e r s o n a l  i n j u r y  c a s e s  h a v e  b e e n  p a i d  o n  a  " l u m p  s u m "  b a s i s .  " L u m p  s u m "  
p a y m e n t s  f o r  d a m a g e s ,  h o w e v e r ,  h a v e  p r o v e d  t o  b e  " e x p e n s i v e "  a n d  a t  t i m e s ,  
i n a p p r o p r i a t e  f o r  b o t h  t h e  v i c t i m  w h o  s e c u r e s  t h e  p a y m e n t  a n d  f o r  t h e  i n s u r e r
t h a t  m a k e s  t h e  p a y m e n t .  L u m p  s u m  p a y m e n t s  p r o v i d e  n o  g u a r a n t e e  t h a t  t h e
m o n i e s  a w a r d e d  t o  a  v i c t i m ,  p a r r ' c u l a r l y  a  v i c t i m  n e e d i n g  l o n g  t e r m  c a r e  o r  
r e h a b i l i t a t i o n ,  w i l l  b e  a v a i l a b l e  w h e n  a c t u a l l y  n e e d e d  t o  p a y  f o r  m e d i c a l  a n d
o t h e r  n e c e s s a r y  e x p e n s e s .  L u m p  s u m  p a y m e n t s  n e e d  t o  b e  m a n a g e d  p r u d e n t l y
a n d  a c c i d e n t / i n j u r y  v i c t i m s ,  c o n c e n t r a t i n g  o n  t h e i r  r e c o v e r y ,  a r e  n o t  i n  t h e  b e s t  
p o s i t i o n  t o  m a n a g e  l a r g e  l u m p  s u m  a w a r d s .

S e v e n t e e n  s t a t e s  h a v e  e n a c t e d  s t a t u t e s  t h a t  r e q u i r e  o r  a l l o w  c o u r t s  t o  a w a r d  
d a m a g e  p a y m e n t s  p e r i o d i c a l l y  r a t h e r  t h a n  o n  a  " l u m p  s u m "  b a s i s .  U n d e r  t h e s e  
s t a t u t e s ,  t h e  d e f e n d a n t s  ( o r  t h e i r  i n s u r e r s )  m u s t  p a y  t h e  v i c t i m ' s  e x p e n s e s  a s  
t h e y  o c c u r  r a t h e r  t h a n  p r o v i d i n g  a  s p e c u l a t i v e  " u p  f r o n t "  t o t a l  a w a r d .  I n  a d d i t i o n ,  
s u c h  a w a r d s  c a n  a l s o  b e  s t r u c t u r e d  t o  p r o v i d e ,  w h e n  n e c e s s a r y ,  a  s t r e a m  o f  i n c o m e .

B y  a l l o w i n g  p e r i o d i c  p a y m e n t s ,  l i a b i l i t y  c o s t s  a r e  l e s s e n e d  b e c a u s e  i n s u r e r s  c a n  
f u n d  t h e m  a t  a  s u b s t a n t i a l l y  l o w e r  c o s t  t h a n  a  l u m p  s u m  p a y m e n t  a n d  t h e  s a v i n g  
i s  p a s s e d  o n  t o  t h e  i n s u r e d  i n  t h e  f o r m  o f  l o w e r  l i a b i l i t y  p r e m i u m s .  T h e  r e c i p i e n t  
( v i c t i m )  c a n  b e  a s s u r e d  t h a t  t h e  c o s t s  f o r  w h i c h  t h e  a w a r d  i s  g i v e n  a r e  p a i d  a n d ,  
w h e n  n e c e s s a r y ,  a  s t e a d y  s t r e a m  o f  i n c o m e  c a n  b e  p r o v i d e d .  N A P S L O  u r g e s  
s t a t e s  t o  e n a c t  l a w s  t o  p r o v i d e  f o r  p e r i o d i c  p a y m e n t  o f  d a m a g e s .

D .  D l c' ~' " > V E R Y  A B U S E :  " D i s c o v e r y "  i s  t h e  m e a n s  b y  w h i c h  p a r t i e s  i n v o l v e d  
i n  l i t i g a t i o n  c o n d u c t  a  p r e t r i a l  i n v e s t i g a t i o n .  T h e  p u r p o s e s  o f  d i s c o v e r y  a r e :
I )  t o  d e f i n e  t h e  i s s u e s  o f  a  t r i a l ;  2 )  o b t a i n  e v i d e n c e  t o  b e  u s e d  i n  t h e  t r i a l ;  a n d
3 )  t o  f i n d  o t h e r  a d d i t i o n a l  e v i d e n c e  t o  b e  u s e d  i n  t h e  l i t i g a t i o n .

T h e  p r o c e s s  o f  d i s c o v e r y  c a n  b e  v e r y  t i m e  .. o n s u m i n g  a n d  e x p e n s i v e .  B o t h  l i t i g a n t s  
( w h e t h e r  t h e y  b e  q u e s t i o n e r  o r  r e s p o n d e n t )  h a v e  f o u n d  w a y s  t o  f r u s t r a t e  t h e  
d i s c o v e r y  p r o c e s s .  P l a n t i f f s  o f t e n  e n g a g e  i n  " f i s h i n g  e x p e d i t i o n s "  i n  w h i c h  t h e y  
a s k  e x t r e m e l y  b r o a d  q u e s t i o n s  i n  o r d e r  t o  u n c o v e r  e v i d e n c e  o f  u n r e l a t e d  w r o n g  
d o i n g s  f o r  u s e  a t  a n o t h e r  t r i a l .  D e f e n d a n t s  o r  r e s p o n d e n t s  w i s h i n g  t o  p r o t e c t  
i n f o r m a t i o n  " s t a l l "  b y  i n t e r p r e t i n g  d i s c o v e r y  r e q u e s t s  i n  t h e  m o s t  n a r r o w  t e r m s  
p o s s i b l e .  T h u s ,  c a s e s  a r e  d e l a y e d ,  s e t t l e m e n t  a n d  l i t i g a t i o n  c o s t s  a r e  i n c r e a s e d  

a n d  n o  o n e  b e n e f i t s .

C o u r t  r u l e s  a n d  p r o c e d u r e s  m u s t  b e  r e w r i t t e n  t o  c o n t r o l  d i s c o v e r y  i n  o r d e r  t o  
r e d u c e  d e l a y s  a n d  t r i a l  c o s t s .  T h e r e f o r e ,  N A P S L O  r e c o m m e n d s  t h a t  l e g i s l a t i o n  
b e  a d o p t e d  i n  t h e  s t a t e s  w h i c h  w o u l d  a l l o w  c o u r t s  t o ,  o n  t h e i r  o w n ,  w e e d  o u t  
u n m e r i t o r i o u s  c l a i m s  a n d  d e f e n s e s ,  s h a r p e n  t h e  l e g a l  i s s u e s  a n d  i m p o s e  s a n c t i o n s  
a g a i n s t  l i t i g a n t s  w h o  d i s o b e y  p r e t r i a l  o r d e r s  a n d  d e v i a t e  f r o m  p r e t r i a l  s c h e d u l e s .

E .  S T A T U T E  O F  L I M I T A T I O N S :  S t a t u t e  o f  l i m i t a t i o n s  a r e  l i m i t s  i m p o s e d  b y  
l a w  o n  t h e  l e n g t h  o f  t i m e  f o l l o w i n g  a n  i n j u r y  t h a t  a  v i c t i m  h a s  t o  f i l e  a  l a w s u i t .

S t a t u t e  p f  l i m i t a t i o n s  a r e  a  r e c o g n i t i o n  t h a t  s t a l e  c l a i m s  a r e  d i f f i c u l t  t o  
a d j u d i c a t e .  O v e r  t i m e ,  w i t n e s s e s  b e c o m e  h a z y  i n  t h e i r  r e c o l l e c t i o n  a n d  e v i d e n c e  
d i s a p p e a r s  a n d  i s  s o m e t i m e s  d e s t r o y e d .  M o r e o v e r ,  a  s t a t u t e  o f  l i m i t a t i o n s  p r o v i d e s



p r o t e c t i o n  t o  d e f e n d a n t s  f r o m  h a v i n g  t o  d e f e n d  s u i t s  w h i c h  a r e  f i l e d  m a n y  y e a r s  
a f t e r  a n  i n j u r y  o c c u r s  w h e n  a d v a n c e s  i n  t e c h n o l o g y ,  s c i e n c e ,  e d u c a t i o n  a n d  
m a n u f a c t u r i n g  h a v e  c h a n g e d  t h e  s t a n d a r d  o f  c o n d u c t  t o  w h i c h  t h e  d e f e n d a n t  
i s  t o  b e  h e l d .

E v e r y  s t a t e  h a s  a  s t a t u t e  o f  l i m i t a t i o n s  a p p l i c a b l e  t o  g e n e r a l  t o r t  a c t i o n s .  I n  
g e n e r a l ,  t h e  t i m e  p e r i o d  f o r  a  s t a t u t e  o f  l i m i t a t i o n s  b e g i n s  t o  r u n  w h e n  t h e  i n j u r y  
i s  d i s c o v e r e d  o r  s h o u l d  h a v e  b e e n  d i s c o v e r e d .  H o w e v e r ,  m a n y  s t a t u t e  o f  l i m i t a t i o n s  
h a v e  b e e n  b r o a d e n e d  b y  l e g i s l a t i v e  a c t i o n s  i n  r e c e n t  y e a r s .  I n  a d d i t i o n ,  t h e  c o u r t s  
h a v e  b e e n  i n t e r p r e t i n g  s t a t u t e  o f  l i m i t a t i o n s  i n  t h e  b r o a d e s t  p o s s i b l e  m a n n e r  
t o  a l l o w  c l a i m s  w h i c h  a r e  b a s e d  u p o n  i n c i d e n t s  t h a t  t o o k  p l a i  m a n y  y e a r s  a g o  
t o  b e  l i t i g a t e d .  S i m p l y ,  t h e  d e s i r e  t o  c o m p e n s a t e  v i c t i m s  h a s  o u t w e i g h e d  t h e  
s p i r i t  o f  f a i r n e s s  a n d  t h e  p r a c t i c a l  p r o t e c t i o n  t h e  s t a t u t e  o f  l i m i t a t i o n s  a f f o r d s .

N A P S L O  s u p p o r t s  s t a t u t e  o f  l i m i t a t i o n s  t h a * -  p r o v i d e  a  r e a s o n a b l e  t i m e  p e r i o d  
i n  w h i c h  a  p e r s o n a l  i n j u r y  s u i t  c a n  b e  b r o u g h t  a n d  u r g e s  l e g i s l a t i v e  r e f o r m  w h e r e  
j u d i c i a l  i n t e r p r e t a t i o n s  o f  a  s t a r e ' s  s t a t u t e  o f  l i m i r a r i o n s  h a v e  u n r e a s o n a b l y  
b r o a d e n e d  t h e  p e r i o d  o f  t i m e  i n  w h i c h  s u i t s  c a n  b e  b r o u g h t .

F .  C O L L A T E R A L  S O U R C E .  R U L E :  T h e  c o l l a t e r a l  s o u r c e  r u l e  i s  a  r u l e  o f  e v i d e n c e  
w h i c h  p r e v e n t s  j u r i e s  f r o m  r e c e i v i n g  o r  c o n s i d e r i n g  e v i d e n c e  t h a t  a  p l a i n t i f f  
h a s  b e e n  c o m p e n s t a t e d  f r o m  o t h e r  s o u r c e s  s u c h  a s  w o r k e r s  c o m p e n s a t i o n ,  h e a l t h  
i n s u r a n c e ,  p e r s o n a l  i n j u r y  p r o t e c t i o n  u n d e r  n o  f a u l t  a u t o  i n s u r a n c e ,  e t c .  T h u s ,  
p l a i n t i f f s  w i t h  m u l t i p l e  i n s u r a n c e  c o v e r a g e s  o f t e n  a i e  a b l e  t o  g e t  d o u b l e  a n d  
t r i p l e  " d i p s "  w h i c h  a r e  i n  e s s e n c e  " w i n d f a l l "  r e c o v e r i e s .  S u c h  m u l t i p l e  r e c o v e r i e s  
a r e  u n f a i r  a n d  c o s t l y  t o  s o c i e t y  a n d  t h e y  i n c r e a s e  t h e  c o s t  o f  i n s u r a n c e  p r e m i u m s  
t o  a l l  c o n s u m e r s .

J u r i e s  s h o u l d  b e  g i v e n  i n f o r m a t i o n  a s  t o  o t h e r  s o u r c e s  o f  r e c o v e r y .  S u c h  
i n f o r m a t i o n  i s  c r u c i a l  f o r  a  j u r y  t o  d e t e r m i n e  t h e  a m o u n t  o f  a  f a i r  a n d  p r o p e r  
a w a r d .  T h e r e f o r e ,  N A P S L O  r e c o m m e n d s  t h e  e l i m i n a t i o n  o f  t h e  c o l l a t e r a l  s o u r c e  
r u l e  i n  a l l  j u r i s d i c t i o n s .

A n  a l t e r n a t i v e  t o  r e p e a l i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e  i s  i m p l e m e n t i n g  a  m a n d a t o r y  
o f f s e t  a g a i n s t  d a m a g e  a w a r d s  f o r  a l l  o t h e r  c o m p e n s a t i o n  r e c e i v e d  b y  t h e  v i c t i m  
w h i c h  i s  r e l a t e d  t o  t h e  i n j u r y .

T h e  R a n d  C o r p o r a t i o n ' s  I n s t i t u t e  f o r  C i v i l  J u s t i c e  h a s  s t a t e d  t h a t  t h e  m a n d a t o r y  
o f f s e t  o f  c o l l a t e r a l  b e n e f i t s  a g a i n s t  d a m a g e  a w a r d s  i s  o n e  o f  t h e  t w o  t o r t  r e f o r m s  
w i t h  t h e  g r e a t e s t  i m p a c t  o n  t h e  s i z e  o f  a w a r d s .  A  c e i l i n g  o r  " c a p "  o n  a w a r d s  
i s  t h e  o t h e r .  T h e  institute r e p o r t s  t h a t  i n  s t a t e s  w h e r e  t h e  c o l l a t e r a l  o f f s e t  
h a s  b e e n  i m p o s e d ,  t h e  s e v e r i t y  o f  a w a r d s  h a s  d r o p p e d  b y  5 0° , b o n  t h e  a v e r a g e  
w i t h i n  t w o  y e a r s  t i m e .

N A P S L O  r e c o m m e n d s ,  t h e r e f o r e ,  t h a t  i n  s t a t e s  w h e r e  t h e  c o l l a t e r a l  s o u r c e  r u l e  
i s  m a i n t a i n e d ,  a  m a n d a t o r y  o f f s e t  o f  c o l l a t e r a l  b e n e f i t s  a g a i n s t  d a m a g e  a w a r d s  
b e  e n a c t e d .

G .  C L A S S  A C T I O N S :  O n e  o f  t h e  m o s t  c o m p l e x  a n d  c o s t l y  t y p e s  o f  l e g a l  a c t i o n s  
i s  t h e  c l a s s  a c t i o n  s u i t .  D e f e n s e  c o s t s  o f  a  c l a s s  a c t i o n  s u i t  a r e  e n o r m o u s .  I n  
a  c l a s s  a c t i o n  s u i t ,  a  d e f e n d a n t  i s  r e q u i r e d  t o  i d e n t i f y  a n d  n o t i f y  e v e r y  p l a i n t i f f  
i n  t h e  a c t i o n  a n d  i t  m u s t  c o n d u c t  a  m a s s i v e  a n d  c o s t l y  i n v e s t i g a t i o n  i n t o  t h o u s a n d s  
o f  i n d i v i d u a l  p l a n t i f f  s i t u a t i o n s .



A n o t h e r  p r o b l e m  w i t h  c l a s s  a c t i o n  s u i t s  i s  t h a t  s o m e  a t t o r n e y s  h a v e  f o u n d  t h e  
c l a s s  a c t i o n  s u i t  t o  b e  a  v e r y  e f f e c t i v e  w a y  t o  s e c u r e  e v i d e n c e  f o r  o t h e r  l i t i g a t i o n  
a n d  f i l e  s u c h  a c t i o n s  f o r  t h a t  p u r p o s e .

C l a s s  a c t i o n  l a w  s u i t s  a r e  a n  i n t i m i d a t i n g  i n s t r u m e n t .  D e f e n d a n t s ,  w h e n  f a c e d  
w i t h  a  c l a s s  a c t i o n  l a w  s u i t  a r e  o f t e n  w i l l i n g  t o  m a k e  g e n e r o u s  s e t t l e m e n t s  i n  
o r d e r  t o  a v o i d  t h e  b u r d e n  a n d  c o s t s  o f  l e n g t h l y  l i t i g a t i o n .  N A P S L O  r e c o m m e n d s  
t h a t  a l l  c o u r t s  ( f e d e r a l  a n d  s t a t e )  i n v o k e  r u l e s  t h a t :  1 )  p r o v i d e  s a n c t i o n s  a g a i n s t  
l a w y e r s  w h o  u s e  t h e  c l a s s  a c t i o n  t o  s e e k  e v i d e n c e  f o r  o t h e r  s u i t s ;  2 )  a s s u r e  t h a t  
m e m b e r s  o f  c l a s s  a c t i o n  p l a n t i f f  ‘ o u p s  r e c e i v e  a n  a p p r o p r i a t e  a m o u n t  o f  t h e
r e c o v e r y ;  a n d  3 )  a s s u r e  t h a t  ' ' ° e s  a r e  n o t  e x c e s s i v e .  W h e r e  c o u r t s  c a n ' t
a c c o m p l i s h  t h e s e  o b j e c t i v e : ; ,  . i e s  s h o u l d  a c t  t o  p r o v i d e  t h e s e  p r o t e c t i o n s .

F i n a l l y ,  c o u r t  r u l e s  s h o u l d  a l s o  b e  a m e n d e d  t o :  1 )  p r e v e n t  c l a s s  a c t i o n  s u i t s  f r o m  
b e i n g  f i l e d  s i m p l y  t o  c o e r c e  a  d e f e n d a n t  i n s t e a d  o f  t r y i n g  t o  s e t t l e  a  d i s p u t e ;  
a n d  2 )  t o  i m p o s e  o n  t h e  p l a i n t i f f  i t s  f a i r  s h a r e  o f  t h e  c o s t s  r e l a t e d  t o  t h e  i n i t i a l  
i d e n t i f i c a t i o n  a n d  n o t i f i c a t i o n  p r o c e s s .

H .  P A I N  A N D  S U F F E R 1 N C  A W A R D S :  T h e  p a i n  a n d  s u f f e r i n g  a w a r d  ( n o n - e c o n o m i c  
a w a r d )  i s  o n e  a r e a  i r .  w h i c h  r e f o r m  i s  v i t a l l y  n e e d e d .  U n d e r  t h e  p r e s e n t  s y s t e m ,  
j u r i e s  h a v e  u n l i m i t e d  d i s c r e t i o n  i n  a w a r d i n g  d a m a g e s  f o r  p a i n  a n d  s u f f e r i n g .  
T h e  p a i n  a n d  s u f f e r i n g  a w a r d  i s  i n t e n d e d  t o  " c o m p e n s a t e "  v i c t i m s  o f  b o d i l y  i n j u r y  
f o r  m e n t a l ,  p h y s i c a l  o r  e m o t i o n a l  d i s t r e s s .  H o w e v e r ,  s u c h  a n  a w a r d  o f t e n  r e f l e c t s  
a  j u r y ' s  " s y m p a t h y "  f o r  t h e  v i c t i m  r a t h e r  t h a n  i t s  a c t u a l  e v a l u a t i o n  o f  t h e  " l o s s . "  
A c t u a l  e c o n o m i c  l o s s e s  c a n  b e  d e t e r m i n e d  b u t  " p a i n  a n d  s u f f e r i n g "  a w a r d s  a r e  
i n  t h e  r e a l m  o f  t h e  " a b s t r a c t "  a t  b e s t  a n d  c a n  b e  i n f l a t e d  f o r  a n y  r e a s o n .

I n  r e c e n t  y e a r s ,  p a i n  a n d  s u f f e r i n g  a w a r d s  h a v e  b e  o m e  v o l a t i l e  a n d  u n p r e d i c t a b l e .  
I n  s u c h  a n  e n v i r o n m e n t ,  i n s u r e r s  c a n n o t  p r e d i c t  t h e i r  p o t e n t i a l  l o s s e s  w i t h  a n y  
d e g r e e  o f  p r e c . s i o n  a n d ,  t h u s ,  h a v e  r e d u c e d  l i m i t s  a n d  e l i m i n a t e d  c o v e r a g e  f o r  
m a n y  l i n e s  o f  l i a b i l i t y  i n s u r a n c e .

N A P S L O ,  t h e r e f o r e ,  u r g e s  s t a t e s  t o  p l a c e  r e a s o n a b l e  " c a p s "  o r  c e i l i n g s  o n  p a i n  
a n d  s u f f e r i n g  a w a r d s  ( n o n - e c o n o m i c  a w a r d s ) .  A l t e r n a t i v e l y ,  s t a t e s  s h o u l d  e s t a b l i s h  
s p e c i f i c  c r i t e r i a  a n d  s t a n d a r d s  f o r  a w a r d i n g  p a i n  a n d  s u f f e r i n g  d a m a g e s  r a t h e r  
t h a n  l e a v i n g  t h e  e n t i r e  a m o u n t  t o  t h e  d i s c r e t i o n  o f  t h e  j u r y .  S u c h  a c t i o n  w o u l d  
a t  l e a s t  p r o v i d e  i n s u r e r s  w i t h  s o m e  b a s i s  t o  a c c u r a t e l y  a c c e s s  t h e i r  p o t e n t i a l  
l o s s e s .

I .  P U N I T I V E  D A M A G E S :  T h e  p u r p o s e  o f  p u n i t i v e  d a m a g e s  ( e x e m p l a r y  d a m a g e s )  
i s  t o  " p u n i s h "  d e f e n d a n t s  f o r  m a l i c i o u s  a n d  o u t r a g e o u s  a c t s .  P u n i t i v e  d a m a g e s  
w e r e  o r i g i n a l l y  t h o u g h t  t o  b e  o n e  m e t h o d  o f  c o n t r o l l i n g  s u c h  " o u t r a g e o u s "  b e h a v i o r .  
H o w e v e r ,  i n  r e c e n t  t i m e s  t h e y  h a v e  b e c o m e  s i m p l y  a  w a y  f o r  p l a i n t i f f s  t o  o b t a i n  
" h i g h e r "  a w a r d s  a n d  f o r  a t t o r n e y s  t o  i n c r e a s e  t h e i r  f e e s .

I n  e s s e n c e ,  p u n i t i v e  d a m a g e s  h a v e  b e c o m e  j u s t  a n o t h e r  w e a p o n  i n  t h e  a r s e n a l  
o f  i n t i m i d a t i o n  u s e d  b y  p l a i n t i f f  l a w y e r s  t o  o b t a i n  h i g h e r  s e t t l e m e n t s .  T h u s ,  
r a t h e r  t h a n  b e i n g  a  b e n e f i t  t o  s o c i e t y ,  p u n i t i v e  d a m a g e s  d o  n o t h i n g  b u t  r a i s e  
t h e  c o s t  o f  g o o d s  a n d  s e r v i c e s .

B o t h  t h e  r e a s o n  a n d  u n d e r l y i n g  p u r p o s e  o f  c i v i l  p u n i t i v e  d a m a g e s  m u s t  b e  
q u e s t i o n e d .  " P u n i s h m e n t " ,  w h e t h e r  i t  b e  i n c a r c e r a t i o n  o r  m o n e t a r y  s a n c t i o n s ,  
i s  t h e  r e s p o n s i b i l i t y  o f  t h e  c r i m i n a l  l a w s  a n d  c r i m i n a l  j u s t i c e  s y s t e m  n o t  t h e  
c i v i l  c o u r t s .  T h o s e  w h o s e  a c t i o n s  r r a n s g r e s s  t h e  b o u n d s  o f  p r o p r i e t y ,  w h e t h e r  
t h r o u g h  n e g l i g e n c e  o r  i n t e n t ,  s h o u l d  b e  t r i e d  a n d  p u n i s h e d  b y  t h e  c r i m i n a l  c o u r t s .
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I t  i s  t h e  c r i m i n a l  j u s t i c e  s y s t e m  t h a t  h a s  b e e n  e s t a b l i s h e d  t o  m e e t  o u t  p u n i s h m e n t  
a n d  i t  h a s  c r e a t e d  p r o p e r  r u l e s  o f  e v i d e n c e  a n d  s a f e g u a r d s  t o  g u a r a n t y  f a i r  
t r e a t m e n t  f o r  t h e  d e f e n d a n t .

T h e  t h e o r y  t h a t  t h e  f e a r  o f  p u n i t i v e  d a m a g e  j u d g m e n t s  a c t u a l l y  h a s  a  p r a c t i c a l  
i m p a c t  i n  c o n t r o l l i n g  b e h a v i o r  i s  v e r y  d o u b t f u l .  F o r  e x a m p l e ,  p u n i t i v e  d a m a g e s  
a r e  q u i t e  o f t e n  a s s e s s e d  i n  p r o d u c t s  l i a b i l i t y  c a s e s .  T h i s  h a s  l e d  t o  s o m e  r i d i c u l o u s  
s i t u a t i o n s  i n  w h i c h  m a n u f a c t u r e r s  a n d  d i s t r i b u t o r s  h a v e  b e e n  " p u n i s h e d "  s e v e r a l  
t i m e s  a s  s e v e r a l  s u i t s  a r e  f i l e d  r e l a t e d  t o  t h e  s a m e  o c c u r r e n c e .  H o w e v e r ,  t h e  
p r o s p e c t  o f  p u n i s h m e n t ,  a  m u l t i p l e  m o n e t a r y  p u n i s h m e n t ,  i n  t h e  c i v i l  c o u r t s  
i s  m i n i m a l  a n d  i n e f f e c t i v e  w h e n  c o m p a r e d  t o  t h e  " p u n i s h m e n t "  t h e  m a r k e t p l a c e  
c a n  g i v e  a  m a n u f a c t u r e r  o r  d i s t r i b u t o r  o f  d e f e c t i v e  g o o d s .  I t  i s  t h e  r e a l  f e a r  
o f  m a r k e t p l a c e  r e a c t i o n  r a t h e r  t h a n  t h e  t h r e a t  o f  p u n i t i v e  d a m a g e s  t h a t  i s  t h e  
a c t u a l  c o n t r o l l i n g  f a c t o r  i n  c o m m e r c i a l  b e h a v i o r .

N A P S L O ,  t h e r e f o r e ,  r e c o m m e n d s  t h a t  p u n i t i v e  d a m a g e  l a w s  b e  e l i m i n a t e d  o r  
t h a t  a c t i o n  b e  t a k e n  t o  r e f o r m  t h e  a b u s e s  i n  p u n i t i v e  d a m a g e s .  P u n i t i v e  d a m a g e  
r e f o r m s  s u c h  a s  " c a p s "  o n  a w a r d s ,  s t a t u t e - :  d e f i n i t i o n s  o f  t h e  p r e c i s e  s t a n d a r d
O j c o n d u c t  a n d  p r o o f  r e q u i r e d  t o  j u s t i f y  a  p u n i t i v e  d a m a g e  a w a r d ,  a n d  t h e  
e l i m i n a t i o n  o f  m u l t i p l e  p u n i t i v e  d a m a g e  a w a r d s  i n  s e p a r a t e  c a s e s  s t e m m i n g  f r o m  
t h e  s a m e  o c c u r r e n c e  s h o u l d  b e  i n s t i t u t e d .  T o  a v o i d  " w i n d f a l l s "  t o  p l a i n t i f f s ,  
s t a t e s  s h o u l d  r e q u i r e  t h a t  a l l  o r  a  c e r t a i n  p e r c e n t a g e  o f  p u n i t i v e  d a m a g e  a w a r d s  
b e  u s e d  f o r  p u b l i c  p u r p o s e s .  A l s o ,  l a w y e r ' s  f e e s  s h o u l d  b e  r e d u c e d  o r  s c a l e d  b a c k  
f o r  a n y  a m o u n t  a w a r d e d  u n d e r  a  p u n i t i v e  d a m a g e  j u d g m e n t .  A  l a w y e r ' s  r o l e  
i s  t o  r e p r e s e n t  t h e  c l i e n t  a n d  a s s u r e  a  f a i r  r e s u l t  n o t  t o  b e n e f i t  f i n a n c i a l l y  f r o m  
t h e  p u n i s h m e n t  o f  o t h e r s .

J .  P R E J U D G M E N T  I N T i - ’ i : F S T :  P r e s e n t l y ,  t w e n t y  s e v e n  s t a t e s  b y  l a w  a d d  i n t e r e s t  
t o  t h e  a m o u n t  a n  a w a r d  i n  a  c i v i l  s u i t .  S u c h  i n t e r e s t  i s  a d d e d  e i t h e r  f r o m
t h e  d a t e  o f  t h  i n j u r y  o r  t h e  d a t e  t h e  s u i t  i s  f i l e d .  T h e  p u r p o s e  o f  s u c h  l a w s  
i s  r o  d i s s u a d e  d e f e n d a n t s  f r o m  u n n e c e s s a r y  d e l a y  a n d  e n c o u r a g e  p r o m p t  r e s o l u t i o n  
o f  d i s p u t e s .

T h e s e ,  o f  c o u r s e ,  a r e  v e r y  l a u d a b l e  g o a l s .  H o w e v e r ,  a l l  t h a t  p r e j u d g m e n t  i n t e r e s t  
l a w s  h a v e  a c t u a l l y  d o n e  i s  t o  p i o v i d e  a  r e a s o n  f o r  p l a i n t i f f s  t o  d e l a y  s e t t l e m e n t  
s i n c e  m o r e  d e l a y  w i l l  f a t t e n  t h e  f i n a l  a w a r d  a n d  t o  g i v e  p l a i n t i f f  l a w y e r s  a n o t h e r  
" s w o r d  o f  i n t i m i d a t i o n "  o v e r  t h e  d e f e n d a n t s  t o  f o r c e  t h e m  t o  " s e t t l e "  q u e s t i o n a b l e  
c a s e s .

T h e r e  c a n  b e  n o  l e v e l  o f  p r e j u d g m e n t  i n t e r e s t  t h a t  c a n  b e  e s t a b l i s h e d  t h a t  w i l l  
e l i m i n a t e  d e l a y  b y  e i t h e r  p l a i n t i f f  a n d  d e f e n d a n t .  T h u s ,  t h e  u s e  o f  p r e j u d g m e n t  
i n t e r e s t  l a w s  t o  a t t a i n  t h e  p r o m p t  s e t t l e m e n t  o f  c a s e s  i s  f u t i l e .

N A P S L O ,  t h e r e f o r e ,  r e c o m m e n d s  t h e  e l i m i n a t i o n  o f  p r e j u d g m e n t  i n t e r e s t  l a w s .

A s  a n  a l t e r n a t i v e  t o  p r e j u d g m e n t  i n t e r e s t ,  N A P S L O  s u g g e s t s  t h a t  c o u r t  p r o c e d u r e s  
b e  i n s t i t u t e d  t h a t  m a k e  t h e  p a r t y  t h a t  r e f u s e s  t o  a c c e p t  a  r e a s o n a b l e  p r e t r i a l  
s e t t l e m e n t  o f f e r  t r o m  t h e  o t h e r  p a r t y  r e s p o n s i b l e  f o r  t h e  o t h e r  p a r t y ' s  a t t o r n e y  
f e e s  a n d  c o u r t  c o s t s .  F o r  e x a m p l e ,  i f  a  s e t t l e m e n t  c a n n o t  b e  r e a c h e d ,  t h e  f i g u r e  
o f f e r e d  o r  d e m a n d e d  b y  e a c h  p a r t y  w o u l d  b e  a  b e n c h  m a r k  b y  w h i c h  t h e  c o u r t  
w o u l d  l a t e r  d e t e r m i n e  p a y m e n t  o f  a t t o r n e y  f e e s  a n d  c o s t s .  U n d e r  t h i s  a p p r o a c h ,  
i f  a  f i n a l  t r i a l  j u d g m e n t  e x c e e d s  t h e  a m o u n t  d e m a n d e d  b y  a  p l a i n t i f f  a t  a  
s e t t l e m e n t  c o n f e r e n c e ,  t h e  d e f e n d a n t  w o u l d  b e  r e q u i r e d  t o  p a y  t h e  p l a i n t i f f ' s  
r e a s o n a b l e  a t t o r n e y  f e e s .  O n  t h e  o t h e r  h a n d ,  i f  t h e  j u d g m e n t  i s  l e s s  t h a n  t h e  
d e f e n s e  c o u n s e l ' s  o f f e r ,  t h e  p l a i n t i f f  w o u l d  b e  r e q u i r e d  t o  p a y  t h e  r e a s o n a b l e



a t t o r n e y  f e e s  a n d  c o s t s  o f  t h e  d e f e n d a n t .  I f  t h e  f i n a l  j u d g m e n t  f e l l  a t  o r  
s o m e w h e r e  b e t w e e n  t h e  p l a i n t i f f ' s  o f f e r  a n d  t h e  d e f e n d a n t ' s  d e m a n d ,  n e i t h e r  

w o u l d  b e  r e q u i r e d  t o  p a y  t h e  a t t o r n e y  f e e s  a r i d  c o s t s  o f  t h e  o t h e r  p a r t y .

T h u s ,  w h e n  a  p l a i n t i f f  r e f u s e s  a  d e f e n d a n t ' s  o f f e r  o f  $ 5 0 , 0 0 0  t o  s e t t l e  t h e  c a s e  
a n d  t h e  f i n a l  j u d g m e n t  i s  $ 2 0 , 0 0 0 ,  t h e  c o u r t  w o u l d  r e q u i r e  t h e  p l a i n t i f f  t o  p a y  
t h e  d e f e n d a n t ' s  a t t o r n e y  f e e s  a n d  c o s t s .  S u c h  a c t i o n  p e n a l i z e s  t h e  p l a i n t i f f  f o r  
s e e k i n g  u n r e a l i s t i c  d a m a g e  a w a r d s  a n d  c a u s i n g  a n  u n n e c e s s a r y  t r i a l .  C o n v e r s e l y ,  
i f  a  f i n a l  j u d g m e n t  i s  $ 7 5 , 0 0 0  a n d  t h e  d e f e n d a n t  o f f e r e d  a  p r e t r i a l  s e t t l e m e n t  
o f  $ 5 0 , 0 0 0 ,  t h e  d e f e n d a n t  w o u l d  b e  r e s p o n s i b l e  f o r  t h e  p l a i n t i f f ' s  a t t o r n e y  f e e s  
a n d  c o s t s .  T h i s  p u n i s h e s  t h e  d e f e n d a n t  f o r  a n  u n r e a l i s t i c  s e t t l e m e n t  o f f e r .

T h e  i n s t i t u t i o n  o f  t h e s e  p r o c e d u r e s  b y  t h e  c o u r t s  w o u l d  e n c o u r a g e  r e a s o n a b l e  
o f f e r s  a n d  d e m a n d s  a s  w e l l  a s  e n c o u r a g i n g  p r o m p t  s e t t l e m e n t  o f  c a s e s .

111. S P E C I F I C  C O V E R A G E S  -  T O R T  R E F O R M

A b u s e s  i n  t h e  U . S .  C i v i l  J u s t i c e  S y s t e m  h a v e  b e e n  a  f u n d a m e n t a l  c a u s e  o f  a  d e c l i n e  
i n  i n s u r a n c e  c a p a c i t y  i n  c e r t a i n  c o m m e r c i a l  c o v e r a g e s .  T o  s o m e  e x t e n t ,  t h e  
p r o p o s e d  g e n e r a l  r e f o r m s  d i s c u s s e d  p r e v i o u s l y  w o u l d  s e r v e  t o  a l l e v i a t e  t h i s  p r o b l e m  
t h r o u g h  a l l  l i n e s  o f  c o m m e r c i a l  i n s u r a n c e .  H o w e v e r ,  t h e r e  a r e  s o m e  c o v e r a g e s  
i n  w h i c h  s p e c i f i c  r e f o r m  c a n  b e  t a k e n  t h a t  w i l l  d i r e c t l y  i m p a c t  a n d  e a s e  t h e  
p r e s e n t  a v a i l a b i l i t y  c r i s i s .

A .  D A Y C A R E  C E N T E R  L I A B I L I T Y : D a y c a r e  C e n t e r  l i a b i l i t y  c o v e r a g e  w a s  n e v e r  
a n  " e a s y "  r i s k .  T h e  c o n c e n t r a t i o n  o f  i n f a n t s  a n d  y o u n g  c h i l d r e n  o n e  f a c i l i t y  
f o r  a  p e r i o d  o f  l i m e ,  c r e a t e s  a  p o t e n t i a l  f o r  s u b s t a n t i a l  l o s s e s .  E ,  v  . i n  t h e  b e s t  
h o m e  e n v i r o n m e n t s ,  c h i l d r e n  c a n  b e  s e r i o u s l y  i n j u r e d  a n d  a t  t i m e s  f a t a l i t i e s  
o c c u r .  T h u s ,  w ' h e n  t h e  i n e v i t a b l e  " m i n o r "  i n j u r i e s  a s s o c i a t e d  w i t h  a  l a r g e  g r o u p  
o f  c h i l d r e n  a r e  c o m b i n e d  w i t h  t h e  p o t e n t i a l  f o r  l a r g e  l o s s e s  d u e  t o  p o s s i b l e  s e r i o u s  
i n j u r y  o r  d e a t h ,  d a y c a r e  c e n t e r s  b e c o m e  a  " d i f f i c u l t "  r i s k  t o  u n d e r w r i t e .

T h e  e n d e m i c  p r o b l e m s  w i t h  d a y c a r e  c e n t e r  l i a b i l i t y  i n s u r a n c e  h a v e  b e e n  
e x a c e r b a t e d  r e c e n t l y  b y  t h e  p u b l i c i t y  a s s o c i a t e d  w i t h  s e x u a l  a n d  p h y s i c a l  a b u s e  
t h a t  h a s  o c c u r r e d  i n  a  f e w  d a y c a r e  f a c i l i t i e s .  A s  a  c o n s e q u e n c e ,  u n d e r w r i t e r s  
e x p e c t  b o t h  t h e  s e v e r i t y  a n d  f r e q u e n c y  o f  i n s u r a n c e  c l a i m s  t o  i n c r e a s e .  M o r e o v e r ,  
m a n y  s u i t s  m a y  b e  " d e l a y e d "  u n t i l  c h i l d r e n  r e a c h  t h e i r  a g e  o f  m a j o r i t y  a n d  t h e n  
t a k e  l e g a l  a c t i o n  o n  t h i e r  o w n .  T h u s ,  d a y c a r e  c e n t e r s  o f f e r  g r e a t  p o t e n t i a l  f o r  
m a j o r  l a w  s u i t s  t o  o c c u r  m a n y  y e a r s  a f t e r  a n  a l l e g e d  i n c i d e n t  t a k e s  p l a c e .

T o r t  R e f o r m  a n d  O t h e r  A c t i o n s :  C e r t a i n l y  s t r i c t e r  l i c e n s i n g ,  i n s p e c t i o n  a n d
r e g u l a t i o n  b y  t h e  s t a t e  f o r  f a m i l y  o r  h o m e  b a s e d  d a y c a r e  c e n t e r s  a s  w e l l  a s  t h e  
" p r o f e s s i o n a l "  d a y c a r e  p r o v i d e r  w ' o u l d  h e l p  m a k e  d a y c a r e  f a c i l i t i e s  m o r e  a p p e a l i n g  
t o  u n d e r w r i t e r s .  M a n y  s t a t e s  a r e  p r e s e n t l y  m o v i n g  i n  t h a t  d i r e c t i o n .
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I n  a d d i t i o n ,  t h e  i m p l e m e n t a t i o n  b y  d a y c a r e  c e n t e r  o p e r a t o r s  o f  " r i s k  m a n a g e m e n t "  
a n d  l o s s  c o n t r o l  t e c h n i q u e s  i n c l u d i n g  b e t t e r  b a c k g r o u n d  c h e c k s  o f  p o t e n t i a l  
e m p l o y e e s ,  d i s e a s e  c o n t r o l ,  p h y s i c a l  h a z a r d  c o n t r o l ,  d e v e l o p m e n t  a n d  u s e  o f  
t h e  s p e c i f i c  s u p e r v i s i o n  c r i t e r i a  b a s e d  o n  t h e  n u m b e r  a n d  a g e s  o f  c h i l d r e n  a n d  
a n  " o p e n  d o o r "  p o l i c y  w h e r e  p a r e n t s  a r e  a l l o w e d  t o  v i s i t  t h e  f a c i l i t y  a t  a n /  t i m e  
w i l l  g o  a  l o n g  w - ay  i n  r e d u c i n g  t h e  r i s k s  a s s o c i a t e d  w i t h  d a y c a r e  f a c i l i t i e s .

F i n a l l y ,  o n e  V  t h e  m a j o r  p r o b l e m s  w i t h  d a y c a . e  l i a b i l i t y  i n s u r a n c e  i s  i t s  " l o n g  
t a i l "  n a t u r e .  T h e  p o t e n t i a l  o f  c l a i m s  b e i n g  f i l e d  y e a r s  a f t e r  t h e  p o l i c y  w a s  w r i t t e n  
o n l y  a d d s  t o  t h e  f a c t  t h a t  t h e  r i s k  i s  a  d i f f i c u l t  o n e  i n  t h e  f i r s t  p l a c e .  S o m e  
l i m i t a t i o n s  o r  " c a p s "  o n  t h e  p e r i o d  o f  t i m e  i n  w h i c h  c l a i m s  c a n  b e  f i l e d  a g a i n s t  
d a y c a r e  c e n t e r s ,  p e r h a p s  a  f i v e - t o - s e v e n  y e a r  s t a t u t e  o f  l i m i t a t i o n s  f r o m  t h e  
d a t e  o f  t h e  a l l e d g e d  o c c u r r e n c e ,  w o u l d  b r i n g  p r e d i c t i b i l i t y  b a c k  i n t o  d a y c a r e  
c e n t e r  l i a b i l i t y  u n d e r w r i t i n g .

B .  G O V E R N M E N T A L  L I A B I L I T Y :  T h e  l a c k  o f  g o v e r n m e n t a l  l i a b i l i t y  a n d ,  i n
p a r t i c u l a r ,  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  i n  t o d a y ' s  i n s u r a n c e  m a r k e t p l a c e  i s  d i r e c t l y  
r e l a t e d  t o  t h e  e r o s i o n  o f  t h e  d o c t r i n e  o f  " s o v e r e i g n  i m m u n i t y . "  U n d e r  t h i s  
d o c t r i n e ,  t h e  f e d e r a l ,  s t a t e ,  a n d  m u n i c i p a l  g o v e r n m e n t s  a s  w e l t  a s  c o u n t y ,  
t o w m s h i p s  a n d  u n i n c o r p o r a t e d  d i v i s i o n s  o f  t h e  s t a t e  a r e  i m m u n e  f r o m  l a w  s u i t s  
f r o m  c i t i z e n s .

H o w e v e r ,  b o t h  s t a t e  l e g i s l a t u r e s  a n d  t h e  j u d i c i a r y ,  i n  r e c e n t  y e a r s ,  h e  /e c h i p p e d  
a w a y  a t  t h e  s o v e r e i g n  i m m u n i t y  d o c t r i n e  p a r t i c u l a r l y  a s  i t  r e l a t e s  t o  
m u n i c i p a l i t i e s .  I n  s o m e  ; t a t e s ,  t h e  s t a t e  c o n s t i t u t i o n  h a s  b e e n  a m e n d e d  o r  s t a t e  
s t a t u r e s  h a v e  b e e n  c h a n g e d  i n  a  m a m e r  t h a t  p a r t i a l l y  o r  t o t a l l y  a b o l i s h e s  s o v e r e i g n  
i m m u n i t y  a s  i t  a p p l i e s  t o  s t a t e  a n d  l o c a l  u n i t s  o f  g o v e r n m e n t .  A l s o ,  i n  s o m e  
s t a t e s  w h e r e  t h e  l e g i s l a t u r e  h a s  e l i m i n a t e d  t h e  s t a t e ' s  i m m u n i t y ,  c o u r t s  h a v e  
r u l e d  t h a t  t h e  r e p e a l  a l s o  a p p l i e s  r o  a l l  o t h e r  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e .

T h e  c o u r t s  h a v e  a l s o  a p p l i e d  a  n u m b e r  o f  t h e o r i e s  t o  c i r c u m v e n t  t h e  d o c t r i n e  
o f  s o v e r e i g n  i m m u n i t y .  S p e c i f i c a l l y ,  c o u r t s  a r e  h o l d i n g  t h a t  " g o v e r n m e n t a l  
f u n c t i o n s "  a r e  s u b j e c t  t o  i m m u n i t y  b u t  " p r o p r i e t a r y  f u n c t i o n s "  a r e  n o t .  A l s o ,  
c o u r t s  h a v e  m a d e  d i s t i n c t i o n s  b e t w e e n  a  g o v e r n m e n t a l  e n t i t y ' s  g e n e r a l  d u t y  
t o  t h e  p u b l i c  a n d  s p e c i f i c  d u t y  a n d  r e s p o n s i b i l i t y  t o  a  s p e c i f i c  c i t i z e n .  T h i s  h a s  
p r o v i d e d  i n d i v i d u a l  c i t i z e n s  w i t h  t h e  o p p o r t u n i t y  t o  s u e  g o v e r n m e n t a l  e n t i t i e s .  
G o v e r n m e n t a l  e n t i t i e s  h a v e  a l s o  b e e n  h e l d  l i a b l e  f o r  d a m a g e s  c a u . , e d  b y  h i g h l y  
d a n g e r o u s  a c t s  a n d  n u i s a n c e s .  I n  a d d i t i o n ,  t h e  l i a b i l i t y  o f  m u n i c i p a l i t i e s  h a s  
b e e n  e x p a n d e d  b y  t h e  c o u r t s  t o  i n c l u d e  l i a b i l i t y  f o r  v i o l a t i o n  o f  t h e  c o n s t i t u t i o n a l  
r i g h t s  o f  c i t i z e n s .  F i n a l l y ,  a s  t h e  u l t i m a t e  " d e e p  p o c k e t "  d e f e n d a n t ,  m u n i c i p a l i t i e s  
o f t e n  e n d  u p  a b s o r b i n g  t h e  f u l l  a m o u n t  o f  d a m a g e s  u n d e r  t h e  d o c t r i n e  o f  j o i n t  
a n d  s e v e r a l  l i a b i l i t y  e v e n  t h o u g h  i t s  r e s p o n s i b i l i t y  f o r  t h e  d a m a g e  w a s  m i n i m a l .

T o r t  R e f o r m  a n d  O t h e r  A c t i o n s :  N A P L I . O  r e c o m m e n d s  t h e  f o l l o w i n g  m e a s u r e s
b e  t a k e n  w h i c h  w i l l  a l l o w  a  v i a b l e  m a r k e t  f o r  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  t o  
r e t u r n :
1 )  C r e a t e  s t a t e  c l a i m s  c o m m i s s i o n s  t o  a d j u d i c a t e  c l a i m s  a g a i n s t  b o t h  t h e  s t a t e  
g o v e r n m e n t  a n d  l o c a l  j u r i s d i c t i o n s ;
2 )  A d o p t  t h e  M o d e l  G o v e r n m e n t a l  E n t i t y  C l a i m s  A c t  w h i c h  p r o v i d e s  t h a t  
g o v e r n m e n t a l  e n t i t i e s  a r e  l i a b l e  f o r  t h e i r  t o r t s  b u t  m a i n t a i n s  i m m u n i t y  f o r  c e r t a i n  
g o v e r n m e n t a l  f u n c t i o n s  s u c h  a s  e d u c a t i o n ,  f i r e  p r o t e c t i o n ,  u t i l i t i e s ,  w e l f a r e ,  
t a x a t i o n ,  c r i m e  c o n t r o l  a n d  t h e  o p e r a t i o n  o f  r e c r e a t i o n a l  f a c i l i t i e s ;
3 )  L i m i t  t h e  a m o u n t  o f  d a m a g e s  g i v e n  t o  a n y  o n e  i n d i v i d u a l  i n  a  l a w  s u i t  a g a i n s t



a  m u n i c i p a l  e n t i t y  o r  o t h e r  s t a t e  o r  l o c a l  g o v e r m e n t  j u r i s d i c t i o n ;
4 )  M a k e  c e r t a i n  h i g h  r i s k  g o v e r n m e n t a l  a c t i v i t i e s  i m m u n e  f r o m  s u i t  b y  g i v i n g  
i m m u n i t y  f o r  a c t i o n s  i n v o l v i n g  d e f e c t i v e  h i g h w a y s ,  n e g l i g e n t  o p e r a t i o n  o f  
g o v e r n m e n t a l  c a r s ,  o r  d a n g e r o u s  o r  d e f e c t i v e  c o n d i t i o n s  o f  p u b l i c  b u i l d i n g s ;
5 )  P r o v i d e  t h a t  s t a t e  l e g i s l a t u r e s  a n d  t h e  g o v e r n i n g  b o d i e s  o f  o t h e r  l o c a l  
j u r i s d i c t i o n s  c a n  a u t h o r i s e  t h e  p a y m e n t  o f  c l a i m s  w i t h o u t  h a v i n g  t o  f i r s t  w a i v e  
t h e i r  i m m u n i t y ;
6 )  P r o v i d e  t h a t  g o v e r n m e n t  i s  n o t  l i a b l e  f o r  " w i l l f u l  a n d  w a n t o n  c o n d u c t "  e i t h e r  
d i r e c t l y  o r  t h r o u g h  a c t i o n s  f o r  i n d e m n i t y ;
7 )  A l l o w  f o r  s t a t e  o f  t h e  a r t  d e f e n s e s  i n  s u i t s  r e l a t e d  r o  b u i l d i n g s  a n d  o t h e r  p r o j e c t s  
u n d e r t a k e n  b y  g o v e r n m e n t s ;  a n d
8 )  E l i m i n a t e  a d  d a m n u m  c l a u s e s  a n d  i n t r o d u c e  p r o c e d u r a l  r e f o r m s  i n c l u d i n g  a  
r e q u i r e m e n t  t h a t  c o u r t s  r e v i e w  a t t o r n e y  f e e s  i n  c a s e s  w h e r e  t h e  s u i t  i s  a g a i n s t  
t h e  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n .

C .  P R O F E S S I O N A L  I . 1 A B I 1  i T Y :  A  s e v e r e  c r i s i s  h a s  d e v e l o p e d  i n  s e v e r a l  a r e a s
o f  t h e  c o u n t r y  r e g a r d i n g  b o r h  t h e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  o f  p r o f e s s s i o n a l  
l i a b i l i t y  i n s u r a n c e .  I n  s o m e  l i n e s  o f  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y ,  p a r t i c u l a r l y ,  
p r i c e s  h a v e  r i s e n  d r a m a t i c a l l y  i n  r e c e n t  m o n t h s ,  i n  a d d i t i o n ,  r e d u c e d  l i m i t s  
a r e  c o m m o n ,  i n c r e a s e d  d e d u c t i b l e s  a r e  r e q u i r e d  a n d  m a n y  i n s u r e r s  a r e  s w i t c h i n g  
t o  a  c l a i m s  m a d e  p o l i c y  f o r m  i n  o r d e r  r o  s e c u r e  g r e a t e r  p r e d i c  t i b i l i t y  o f  r i s k .  
S p e c i f i c a l l y ,  i n s u r a n c e  a v a i l a b i l i t y  p r o b l e m s  h a v e  a r i s e n  f o r  a  n u m b e r  o f  h i g h  
r i s k  m e d i c a l  s p e c i l i t i e s  m o s r  n o t a b l y  o b s t e t r i c s / g y n e c o l o g y ,  n e u r o s u r g e r y ,  
o r t h o p e d i c  s u r g e r y  a r i d  c a r d i o l o g y .

N u r s e / m i d - w i v e s  h a v e  h a d  p r o b l e m s  s i m i l a r  t o  t h o s e  o f  p h y s i c i a n s  i n  r e g a r d  t o  
j u r y  v e r d i c t s  a n d ,  c o n s e q u e n t l y ,  i n  o b t a i n i n g  l i a b i l i t y  i n s u r a n c e .  T h e r e  a r e  o t h e r  
a d d i t i o n a l  f a c t o r s ,  n o w e v e r ,  s p e c i f i c a l l y  r e l a t e d  t o  n u r s e  i n i d - w i v e s  t h a t  h a v e  
m a d e  a v a i l a b i l i t y  o f  i n s u r a n c e  f o r  t h e m  m u c h  m o r e  d i f f i c u l t .  O n e  s u c h  p r o b l e m  
i s  t h e  f a c t  t h a t  t h e  s t a n d a r d  o f  c a r e  f o r  a  n u r s e  m i d - w i f e  i s  l e s s  c l e a r  t h a n  i t  
i s  f o r  a  p h y s i c i a n .  W i t h  t h i s  u n c e r t a i n l y  a s  t o  w h a t  c o n s t i t u t e s  n e g l i g e n c e ,  
c a r r i e r s  a r e  n o t  a n x i o u s  t o  w r i t e  n u r s e / m i d - w i v e s .  I n  a d d i t i o n ,  a  l a c k  o f  l i c e n s i n g  
s t a n d a r d s  i n  c e r t a i n  s t a t e s  a n d  t h e  b r o a d e r  p r a c t i c e  l o r  n u r s e / m i d - w i v e s  i n  r e c e n t  
y e a r s  h a s  i n c r e a s e d  t h e  r i s k  p a r t i c u l a r l y  w h e n  l i c e n s e d  p h y s i c i a n s  a r e  n o t  p r e s e n t .  
T h i s  t o o  m a k e s  i n s u r e r s  h e s i t a n t  t o  u n d e r w r i t e  t h i s  g r o u p  o f  h e a l t h  p r o f e s s i o n a l s .

O n e  r e a s o n  f o r  r h i s  i n s u r a n c e  " c r i s i s "  a m o n g  h e a l t h  r e l a t e d  p r o f e s s i o n s  h a s  b e e n  
t h e  e x c e s s i v e  l o s s e s  r e l a t e d  t o  h i g h  a n d  u n r e a s o n a b l e  v e r d i c t s  i n  m e d i c a l  
m a l p r a c t i c  l a w s u i t s .

T o r t  r e f o r m  a n d  s t r o n g  p e e r  r e v i e w  a c t i v i t i e s  a r e  t h e  k e y  t o  s t a b i l i z i n g  p r i c e s  
a n d  b r i n g i n g  b a c k  i n s u r e r s  i n t o  t h e  p r o f e s s i o n a l  l i a b i l i t y  m a r k e t p l a c e .

T o r t  R e f o r m s  a n d  O t h e r  A c t i o n s :  P e e r  r e v i e w  a c t i v i t e s  a n d  t o u g h  l i c e n s i n g  c r i t e r i a  
a n d  p r o c e d u r e s  a r e  v i t a l  i n  r e d u c i n g  t h e  o c c u r r e n c e  o f  m e d i c a l  m a l p r a c t i c e .  
I n  o r d e r  t o  b r i n g  a b o u t  a  m o r e  e f f e c t i v e  p e e r  r e v i e w  a n d  l i c e n s i n g  m e c h a n i s m ,  
c e r t a i n  a c t i o n s  n e e d  t o  b e  t a k e n :
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i j  E n a c t m e n t  b y  s t a t e  l e g i s l a t u r e s  o f  m a n d a t o r y  s a n c t i o n s  b y  p e e r  r e v i e w  
c o m m i t t e e s  f o r  c e r t a i n  t y p e s  o f  i n a p p r o p r i a t e  a n d  u n e t h i c a l  c o n d u c t .  T h i s  w o u l d  
l a k e  t h e  p e e r  r e v i e w  c o m m i t t e e ' s  d i s c i p l i n a r y  a c t i o n s  o u t  o f  t h e  r e a l m  o f  d i s c r e t i o n  
a n d  p u t  a l l  p r o f e s s i o n a l s  o n  n o t i c e  t h a t  e r r a n t  b e h a v i o r  w i l l  r e s u l t  i n  s w i f t  a n d  

s u r e  d i s c i p l i n a r y  a c t i o n ;
2 )  R e q u i r e  d o c t o r s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  t o  r e p o r t  t o  t h e i r  l i c e n s i n g  
a u t h o r i t y  t h e i r  c l a i m s  r e c o r d  ( o p e n  a n d  c l o s e d  c l a i m s )  i n c l u d i n g  c l o s e d  c l a i m s  
o c c u r r i n g  p r i o r  t o  l i c e n s i n g ;
3 )  E s t a b l i s h m e n t  b y  l i c e n s i n g  a u t h o r i t i e s  o f  c r i t e r i a  s e t t i n g  f o r t h  t h a t  a  s p e c i f i e d  
n u m b e r  o f  a w a r d s  o v e r  a  c e r t a i n  m o n e t a r y  a m o u n t  w i t h i n  a  c e r t a i n  p e r i o d  o f  
t i m e  i s  a  b a s i s  f o r  l i c e n s e  s u s p e n s i o n ,  r e v o c a t i o n  o r  n o n - l i c e n s i n g  o f  a  p h y s i c i a n  
o r  o t h e r  p r o f e s s i o n a l ;
4 )  R e q u i r e  h o s p i t a l s  t o  i n s t i t u t e  r i s k  m a n a g e m e n t  p r o g r a m s  m e e t i n g  c e r t a i n  
s t a n d a r d s  t h a t  t h e  h o s p i t a l  w i l l  m o n i t o r  t h e  a c t i v i t i e s  a n d  c l a i m s  r e c o r d s  o f  a l l  
p r a c t i o n e r s  u s i n g  t h e  f a c i l i t y .  T h u s ,  h o s p i t a l s  w o u l d  b e  r e q u i r e d  t o  h a v e  e v e r y  
p r o f e s s i o n a l  d i s c l o s e  h i s  o r  h e r  c l a i m s  r e c o r d s  i n c l u d i n g  a l l  j u d g m e n t s ,  s e t t l e m e n t s  
a n d  p e n d i n g  c l a i m s  b e f o r e  g r a n t i n g  p r i v i l e d g e s ;  a n d
5 )  P r o v i d e  i m m u n i t y  b y  s t a t u t e  f o r  a l l  p e r s o n s  e n g a g i n g  i n  g o o d  f a i t h  i n  p e e r  
r e v i e w  a c t i v i t i e s .

N A P S L O  r e c o m m e n d s  t h e  f o l l o w i n g  t o r t  r e f o r m  m e a s u r e s  b e  e n a c t e d  i n  t h e  s t a t e s :

1 )  A l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  m e c h a n i s m s  i n c l u d i n g  a r b i t r a t i o n ,  m e d i a t i o n  
a n d  t h e  i n s t i t u t i o n  o f  s c r e e n i n g  p a n e l s  i n  r e g a r d  t o  a l l  m e d i c a l  m a l p r a c t i c e  c a s e s ;
2 )  M o d i f i c a t i o n  o f  t h e  q u a l i f i c a t i o n s  f o r  e x p e r t  w i t n e s s e s  i n  m e d i c a l  m a l p r a c t i c e  
t r i a l s .  S p e c i f i c a l l y ,  a  r e q u i r e m e n t  t h a t  o n l y  l i c e n s e d  p r a c t i o n e r s  o f  t h e  s a m e  
s p e c i a l i t y  a n d  f r o m  t h e  s a m e  l o c a l i t y  a s  t h e  d e f e n d a n t  p r a c t i o n e r  b e  q u a l i f i e d  
a s  e x p e r t s ;
3 )  A  l i m i t a t i o n  o r  " c a p "  o n  n o n - e c o n o m i c  d a m a g e s  r e g a r d i n g  m e d i c a l  m a l p r a c t i c e  

c l a i m s ;
4 )  A  r e q u i r e m e n t  t h a t  m a l p r a c t i c e  a w a r d s  b e  i t e m i z e d  w i t h  a m o u n t s  b e i n g  
s e p a r a t e d  i n t o  t h e  e c o n o m i c  a n d  n o n - e c o n o m i c  d a m a g e s  a n d  i n t o  p r e s e n t  a n d  
f u t u r e  d a m a g e s ;
5 )  I m p o s i t i o n  o f  s a n c t i o n s  f o r  f r i v i l o u s  c l a i m s ;  a n d
6 )  E n a c t m e n t  o f  a  " s t a t e  o f  t h e  a r t "  d e f e n s e  o r  a  s t a t u t o r y  r e q u i r e m e n t  h o l d i n g  
p h y s i c i a n s  o n l y  t o  t h e  s t a n d a r d  o f  c a r e  i n  e f f e c t  w h e n  t h e  o c c u r r e n c e  t o o k  p l a c e .

D .  L I Q U O R  L I A B I L I T Y  ( P R A M  S H O P  L I A B I L I T Y ) :  I n  r e c e n t  y e a r s ,  t h e  p r o b l e m  
o f  a l c o h o l  a n d  i t s  d e h a b i l i t a t i n g  e f f e c t s  o n  o u r  s o c i e t y  h a v e  b e c o m e  t h e  f o c u s  
o f  p u b l i c  c o n c e r n .  I n  p a r t i c u l a r ,  " d r u n k  d r i v i n g "  h a s  r e c e i v e d  w i d e  s p r e a d  a t t e n t i o n  
a n d  m a j o r  e f f o r t s  b o t h  s o c i a l l y  a n d  l e g a l l y  h a v e  b e e n  i n s t i t u t e d  t o  r e d u c e  t h e  
n u m b e r  o f  i n t o x i c a t e d  d r i v e r s  o n  o u r  h i g h w a y s .  T h e  N a t i o n a l  C o m m i s s i o n  A g a i n s t  
D r u n k  D r i v i n g  e s t i m a t e s  t h a t  h a l f  o f  t h e  4 3 , 9 1 8  m o t o r  v e h i c l e  f a t a l i t i e s  i n  1 9 8 4  
w e r e  a l c o h o l  r e l a t e d .

O n e  m e a n s  u s e d  r o  c o n t r o l  d r u n k  d r i v i n g  h a s  b e e n  t h e  e s t a b l i s h m e n t  o f  " d r a m  
s h o p "  l a w s  i n  v a r i o u s  s t a t e s .  T h e s e  l a w s  p r o v i d e  t h a t  t h e  r e t a i l  l i q u o r  
e s t a b l i s h m e n t  t h a t  s e r v e s  a l c o h o l  t o  a  m i n o r  o r  t o  a n  i n t o x i c a t e d  p e r s o n  w h o  
l a t e r  c a u s e s  a  m o t o r  v e h i c l e  a c c i d e n t  i s  c i v i l l y  l i a b l e  f o r  t h e  d a m a g e s .  I n  s t a t e s  
t h a t  h a v e  n o t  e n a c t e d  d r a m  s h o p  l a w s ,  c o u r t s  h a v e  i n v o k e d  c o m m o n  l a w  l i a b i l i t y  
p r i n c i p a l s  w h i c h  a l l o w  r e c o v e r y  a g a i n s t  t h e  e s t a b l i s h m e n t  o n  t h e  b a s i s  t h a t  t h e
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F
e s t a b l i s h m e n t  v i o l a t e d  t h e  s t a t e ’ s  l i q u o r  l i c e n s i n g  l a w  i n  s e r v i n g  a  m i n o r  o r  a n  
o b v i o u s l y  i n t o x i c a t e d  p e r s o n .  P r e s e n t l y ,  t w o  t h i r d s  o f  t h e  s t a t e s  h a v e  e i t h e r  
d r a m  s h o p  l a w s  o r  b a s e  " l i q u o r  l i a b i l i t y "  o n  c o m m o n  l a w  p r i n c i p a l s .  I n  o r d e r  
t o  p r o t e c t  t h e m s e l v e s ,  t h o s e  l i c e n s e d  e s t a b l i s h m e n t s  r e t a i l i n g  l i q u o r  t o  t h e  p u b l i c  

m u s t  o b t a i n  l i q u o r  l i a b i l i t y  i n s u r a n c e .

D u e  t o  t h e  t r e m e n d o u s  p u b l i c  a w a r e n e s s  i n  r e c e n t  y e a r s  o f  t h e  d a n g e r s  o f  d r u n k  
d r i v i n g ,  t h e  f r e q u e n c y  o f  l i q u o r  l i a b i l i t y  l a w s u i t s  a n d  d r a m  s h o p  a c t i o n s  h a s  
i n c r e a s e d .  A l s o ,  b e c a u s e  o f  t h e  m o u n t i n g  p r e s s u r e  t o  s t o p  d r u n k  d r i v i n g ,  j u r i e s  
h a v e  b e e n  f i n d i n g  h i g h e r  a n d  h i g n e r  a m o u n t s  o f  d a m a g e  i n  t h e s e  t y p e s  o f  a c t i o n s .

O b v i o u s l y ,  l i q u o r  l i a b i l i t y  h a s  n e v e r  b e e n  a n  e a s y  r i s k  t o  w r i t e .  H o w e v e r ,  w i t h  
t h e  c h a n g i n g  l e g a l  c l i m a t e  s u r r o u n d i n g  l i q u o r ,  l i a b i l i t y ,  i n s u r e r s  f i n d  i t  e v e n  m o r e  
d i f f i c u l t  t o d a y  t o  a d e q u a t e l y  d e t e r m i n e  t h e i r  e x p o s u r e  u n d e r  l i q u o r  l i a b i l i t y  

p o l i c i e s .

T h e  p r o b l e m s  r e l a t e d  t o  t h e  a v a i l a b i l i t y  o f  l i q u o r  l i a b i l i t y  i n s u r a n c e ,  i n  m o s t  
s t a t e s ,  i s  p r i m a r i l y  c e n t e r e d  o n  t h o s e  l i q u o r  e s t a b l i s h m e n t s  t h a t  t r y  t o  s e c u r e  
m o n o - l i n e  c o v e r a g e  ( l i q u o r  l i a b i l i t y  i n s u r a n c e  a l o n e )  r a t h e r  t h a n  o b t a i n i n g  t h i s  
c o v e r a g e  a s  p a r t  o f  a  c o m m e r c i a l  l i n e s  i n s u r a n c e  p a c k a g e .  I n  m a n y  s t a t e s ,  t h e  
m o n o l i n e  l i q u o r  l i a b i l i t y  c o v e r a g e  m a r k e t  h a s  c o n t r a c t e d  d r a m a t i c a l l y  a n d  i n  
s o m e  p l a c e s ,  i t  i s  v i r t u a l l y  n o n - e x i s t a n t .

T o r t  R e f o r m  a n d  O t h e r  A c t i o n : . :  I n  o r d e r  t o  a l l e v i a t e  t h e  a v a i l a b i l i t y  a n d
a f f o r d a b i l i t y  p r o b l e m s  e x i s t i n g  i n  l i q u o r  l i a b i l i t y  i n s u r a n c e  m a r k e t  t o d a y ,  N A P S L O  
r e c o m m e n d s  t h e  f o l l o w i n g  r e f o r m s :
1)  S e t  o r  r e t a i n  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  f o r  l i q u o r  l i c e n s e e s  a t  
r e a s o n a b l e  l e v e l s ;
2 )  " C a p "  d a m a g e s  u n d e r  d r a m  s n o p  s t a t u t e s  a n d  o t h e r  l i q u o r  l i a b i l i t y  l a w s  a t  
r e a s o n a b l e  l e v e l s ;
3 )  P r o v i d e  t h a t  w h e r e  d - a m  s h o p  l i a b i l i t y  e x i s t s  b y  s t a t u t e ,  i t  i s  t h e  e x c l u s i v e  
r e m e d y  a n d  n o  o t h e r  c o m m o n  l a w  t h e o r y  o f  l i a b i l i t y  s h o u l d  b e  a l l o w e d  a g a i n s t  
t h e  r e t a i l  l i q u o r  e s t a b l i s h m e n t ;
4 )  E s t a b l i s h  b y  l a w  a  r e s p o n s i b l e  b u s i n e s s  p r a c t i c e  d e f e n s e  f o r  l i q u o r  l i c e n s e e s ;
5 )  E s t a b l i s h  b y  l a w  a  p r e s u m p t i o n  t h a t  o n l y  t h e  l a s t  l i c e n s e d  l i q u o r  e s t a b l i s h m e n t  
s e r v i n g  t h e  l a s t  a l l e g e d  i n t o x i c a t i n g  b e v e r a g e  t o  a  p e r s o n  i s  l i a b l e  i n  a  d r a m  
s h o p  a c t i o n ;
6 )  E x c l u d e  b y  l a w  f r o m  t h e  c l a s s  o f  p l a i n t i f f s  u n d e r  a  d r a m  s h o p  a c t i o n  t h e  
i n t o x i c a t e d  p e r s o n  a n d  g u e s t s  ( e x c e p t  f o r  m i n o r  g u e s t s )  i n  t h e  a u t o m o b i l e  a s  
w e l l  a s  t h e  s p o u s e  a n d  c h i l d r e n  o f  t h e  i n t o x i c a t e d  p e r s o n ;
7 )  L i m i t  a n y  c a u s e  o f  a c t i o n  f o r  i i q u o r  l i a b i l i t y  t o  t h e  " u n l a w f u l  s a l e "  w h i c h  s h o u l d  
b e  d e f i n e d  a s  a  s a l e  t o  o n e  w h o  i s  a  m i n o r  o r  w h o  i s  v i s i b l y  d r u n k .  R e l i a n c e  i n  
g o o d  f a i t h  b y  a  r e t a i l  l i q u o r  l i c e n s e e  o n  f a l s e  i d e n t i f i c a t i o n  c a r d s  s h o u l d  c o n s t i t u t e  
i m m u n i t y ;
8 )  S t r e n g h t e n  c r i m i n a l  s a n c t i o n s  a g a i n s t  r e t a i l  l i q u o ;  e s t a b l i s h m e n t s  t h a t  m a k e  
u n l a w f u l  s a l e s  a n d ,  t h e r e f o r e ,  e l i m i n a t e  p u n i t i v e  d a m a g e s  i n  a  d r a m  r h o p  o r  l i q u o r  
l i a b i l i t y  a c t i o n ;
9 )  L i m i t  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  a  d r a m  s h o p  o r  l i q u o r  l i a b i l i t y  a c t i o n  t o  
o n e  y e a r ;
1 0 )  L i m i t  t h e  a c t i o n  u n d e r  a  d r a m  s h o p  a c t  o r  l i q u o r  l i a b i l i t y  l a w  t o  v e h i c u l a r  
a c c i d e n t s  o n l y ;
1 1 )  L i m i t  l i a b i l i t y  t o  t h e  o p e r a t o r  o f  t h e  b u s i n e s s  n o r  t h e  o w n e r  o f  t h e  p r e m i s e s  
( u n l e s s  t h e y  a r e  t h e  s a m e ) ;  a n d
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1 2 )  R e t a i n  t h e  i n t o x i c a t e d  p e r s o n  a s  a  d e f e n d a n t  i n  a l l  d r a m  s h o p  a n d  l i q u o r  
l i a b i l i t y  a c t i o n s .

A l s o  e f f o r t s  m u s t  b e  m a d e  i n  t h e  s t a t e s  t o  s t r e n g h t e n  p e n a l t i e s  f o r  s e r v i n g  m i n o r s  
a n d  f o r  u s i n g  f a l s e  i d e n t i f i c a t i o n  c a r d s .  F i n a l l y ,  s t a t e s  s h o u l d  r e q u i r e  t h a t  a l l  
e m p l o y e e s  o f  a  l i q u o r  e s t a b l i s h m e n t  p a r t i c i p a t e  i n  a  t r a i n i n g  p r o g r a m  a s  p a r t  
o f  t h e  l i q u o r  l i c e n s i n g  o r  r e l i c e n s i n g  p r o c e d u r e .

E .  D I R E C T O R S  A N D  O F ’ - I C F . R S  L I A B I L I T Y :  T h e  a v a i l a b i l i t y  o f  d i r e c t o r s  a n d  
o f f i c e r s  l i a b i l i t y  i n s u r a n c e  h a s  b e c o m e  p a r t i c u l a r l y  d i f f i c u l t  i n  r e c e n t  m o n t h s .  
I n d u s t r i e s  w h i c h  a r e  h a v i n g  p a r t i c u l a r  d i f f i c u l t y  i n  l i n d i n g  s u c h  c o v e r a g e  a r e  
f i n a n c i a l  i n s t i t u t i o n s ,  e l e c t r i c  ( n u c l e a r )  u t i l i c i e s ,  " w i l d  c a t "  o i l  a n d  g a s  c o m p a n i e s ,  
r e a l  e s t a t e  d e v e l o p e r s ,  c h e m i c a l  c o m p a n i e s ,  s t e e l  c o m p a n i e s ,  r e s e a r c h  a n d  
d e v e l o p m e n t  e n t e r p r i s e s  a n d  h i g h l y  l e v e r a g e d  b u s i n e s s e s .

C o m p a n i e s  o f  l a r g e r  s i z e  a p p e a r  t o  b e  h a v i n g  m o r e  d i f f i c u l t y  t h a n  s m a l l e r  
c o m p a n i e s  i n  s e c u r i n g  d i r e c t o r s  a n d  o f f i c e r s  l i a b i l i t y  i n s u r a n c e .  T h i s  i s  b e c a u s e  
t h e  c a p a c i t y  c o n s t r i c t i o n  t h a t  t h e  m a r k e t p l a c e  i s  n o w  e x p e r i e n c i n g  f a l l s  m o r e  
h e a v i l y  u p o n  l a r g e r  i n s t i t u t i o n s  n e e d i n g  h i g h  l i m i t s  o f  c o v e r a g e .  T h e  p r o b l e m  
i s  a l s o  g r e a t e r  f o r  p r o f i t  m a k i n g  c o m p a n i e s  t h a n  f o r  n o n - p r o f i t  o r g a n i z a t i o n s .  
T h i s  i s  d u e  t o  t h e  f a c t  t h a t  n o n - p r o f i t  e n t i t i e s  d o  n o t  h a v e  t h e  l a r g e  e x p o s u r e  
t h r o u g h  d i v i d e n d  d i s t r i b u t i o n s ,  m e r g e r s ,  a c q u i s i t i o n s  a n d  o t h e r  f i n a n c i a l  
t r a n s a c t i o n s  t h a t  p r o f i t  m a k i n g  c o m p a n i e s  h a v e .  H o w e v e r ,  i f  t h e  n o n - p r o f i t  
o r g a n i z a t i o n s  b e g i n  t o  h a v e  d i f f i c u l t y  i n  o b t a i n i n g  d i r e c t o r s  a n d  o f f i c e r s  l i a b i l i t y  
c o v e r a g e  t h e r e  w i l l  b e  m o r e  l e g i s l a t i v e / r e g u l a t o r y  a c r i o n  i n  t h i s  a r e a  t o  a s s u r e  
a  m a r k e t .

T h e  u n d e r l y i n g  p r o b l e m s  r e s p o n s i b l e  f o r  t h e  c o v e r a g e  l i m i t a t i o n s  a n d  r a t e  i n c r e a s e s  
f o r  d i r e c t o r  a n d  o f f i c e r s  l i a b i l i t y  c o v e r a g e  s t e m  f r o m :
1 )  T h e  w e l l  p u b l i c i z e d  f i n a n c i a l  m a n a g e m e n t  d i f f i c u l t i e s  o f  m a n y  U . S .  b a n k s  
a n d  s a v i n g s  a n d  l o a n s .  B a n k s  a r e  s u i n g  t h e i r  o w n  m a n a g e r s  a n d  o f f i c e r s  i n  s o m e  
i n s t a n c e s  a r e  a t t e m p t i n g  t o  c o l l e c t  o n  t h e i r  o w n  d i r e c t o r s  a n d  o f f i c e r s  c o v e r a g e .  
F e d e r a l  a g e n c i e s  t h a t  i n s u r e  f a i l e d  b a n k s ,  i n  a n  a t t e m p t  t o  m a k e  u p  t h e i r  l o s s e s ,  
a r e  a l s o  s u i n g  f o r m e r  o f f i c e r s  a n d  d i r e c t o r s  f o r  m i s m a n a g e m e n t ;
2 )  T h e  g r o w i n g  n u m b e r  o f  h o s t i l e  t a k e o v e r s  a n d  o t h e r  b u s i n e s s  p r a c t i c e s  r e l a t e d  
t o  s u c h  a c t i v i t i e s  a s  " p o i s o n  p i l l s , "  g r e e n m a i l  a n d  g o l d e n  p a r a c h u t e s ;  a n d
3 )  a  g r o w i n g  p e r c e p t i o n  a m o n g  s t o c k h o l d e r s  t h a t  d i r e c t o r s  a n d  o f f i c e r s  a r e  n o t  
r e p r e s e n t i n g  t h e  i n t e r e s t s  o f  s h a r e h o l d e r s .

T o r t  R e f o r m s  a n d  O t h e r  A c t i o n s :  P o s i t i v e  r e f o r m s  c a n  b e  i m p l e m e n t e d  t h r o u g h  
l e g i s l a t i v e  a c t i o n  a s  w e l l  a s  s p e c i f i c  p o l i c y  e x c l u s i o n s .  S u c h  e x c l u s i o n s  o r  
l e g i s l a t i v e  a c t i o n s  a r e :
1 )  T h e  e l i m i n a t i o n  o f  s u i t s  b r o u g h t  b y  t h e  F D 1 C ,  F S L 1 C  a n d  o t h e r  g o v e r n m e n t  
r e g u l a t o r y  a g e n c i e s  ( t h e  " r e g u l a t o r y  e x c l u s i o n " ) ;
2 )  T h e  e l i m i n a t i o n  o f  t h e  r i g h t  o f  c o r p o r a t i o n s  t o  s u e  t h e i r  o w n  o f f i c e r s  a n d  
d i r e c t o r s  a n d  t h e  r i g h t  o f  o f f i c e r s  a n d  d i r e c t o r s  t o  s u e  o n e  a n o t h e r ;  a n d
3 )  T h e  e l i m i n a t i o n  o f  p o l l u t i o n  a n d  e n v i r o n m e n t a l  c l a i m s .

F .  P O L L U T I O N  1 [ A B I L I T Y :  T h e  l a c k  o f  a v a i l a b i l i t y  o f  i n s u r a n c e  f o r  p o l l u t i o n  
l i a b i l i t y  h a s  b e e n  c a u s e d  b y  a  n u m b e r  o f  d i v e r s e  y e t  r e l a t e d  e v e n t s .

F o r  y e a r s ,  i n s u r e r s  o f f e r e d  c o v e r a g e  f o r  " s u d d e n  a n d  a c c i d e n t a l "  d i s c h a r g e  t h r o u g h  
c o m p r e h e n s i v e  g e n e r a l  l i a b i l i t y  ( C G L )  p o l i c i e s .  L a t e r ,  i n s u r e r s  c r e a t e d  a n



e n v i r o n m e n t a l  i m p a i r m e n t  l i a b i l i t y  ( E I L )  p o l i c y  t o  c o v e r  t h e  d a m a g e  w h i c h  g r a d u a l  
p o l l u t i o n  i n c i d e n t s  c a u s e d .  H o w e v e r ,  a s  p o l l u t i o n  c a s e s  w e r e  l i t i g a t e d ,  c o u r t s  
i n t e r p r e t e d  p o l i c y  l a n g u a g e  t o  c o v e r  d a m a g e s  w h i c h  i n s u r e r s  n e v e r  i n t e n d e d  
t o  c o v e r  a n d  f o r  w h i c h  t h e y  h a d  c o l l e c t e d  n o  p r e m i u m .  T h e  m o s t  s i g n i f i c a n t  
e x a m p l e  o f  t h i s  w a s  t h e  J a c k s o n  T o w n s h i p  c a s e  i n  N e w  J e r s e y .  I n  t h i s  c a s e ,  
w h i c h  d e a l t  w i t h  t h e  p o l l u t i o n  o f  a  n u m b e r  o f  w e l l s ,  t h e  N e w  J e r s e y  c o u r t :
1 )  D e s t r o y e d  t h e  u s e  o f  t h e  s u d d e n  a n d  a c c i d e n t a l  c o v e r a g e  l i m i t a t i o n  a s  a  w a y  
o f  l i m i t i n g  o r  d e f i n i n g  p o l l u t i o n  c o v e r a g e s ;  2 )  f o u n d  e a c h  c o n t a m i n a t e d  w e l l  
a  s e p a r a t e  o c c u r r a n c e  w i t h  s e p a r a t e  l i m i t s ;  a n d  3 )  b r o a d e n e d  t h e  c o v e r a g e  t o  

i n c l u d e  t h e  c o s t s  o f  o n - s i t e  c l e a n  u p .

I n  a d d i t i o n  t o  c o u r t  c r e a t e d  p r o b l e m s ,  f e d e r a l  a n d  s t a r e  l e g i s l a t u r e s  h a v e  e n a c t e d  
v a r i o u s  e n v i r o n m e n t a l  l a w s .  S p e c i f i c a l l y ,  t h e  f e d e r a l  g o v e r n m e n t  i n  1 9 8 0  e n a c t e d  
t h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n  a n d  L i a b i l i t y  A c t  
( C E R C L A ) ,  t h e  " S u p e r f u n d  L a w , "  w h i c h  i m p o s e s  r e t r o a c t i v e  a n d  b r o a d  l i a b i l i t y  
f o r  t h e  c o s t s  i n v o l v e d  i n  t h e  c l e a n u p  o f  t o x i c  w a s t e  d u m p s i t e s .  F o r t y  s t a t e s  
h a v e  e n a c t e d  t h e i r  o w n  e n v i r o n m e n t a l  p r o t e c t i o n  l a w s  w h i c h  h a v e  b e e n  m o d e l e d  
a f t e r  t h i s  F e d e r a l  S u p e r f u n d  A c t .

T h e  F e d e r a l  S u p e r f u n d  L a w  p o s e s  a t  l e a s t  f o u r  m a j o r  p r o b l e m s  f o r  i n s u r e r s .  
F i r s t ,  t h e  P r o v i s i o n s  o f  t h e  l a w  a p p l y  r e t r o a c t i v e l y  r o  g e n e r a t o r s  a n d  t r a n s p o r t e r s  
o f  t o x i c  w a s t e  a n d  t o  o w n e r s  a n d  o p e r a t o r s  o f  t o x i c  w a s t e  s i t e s .

S e c o n d ,  t h e  l a w  i m p o s e s  s t r i c t  l i a b i l i t y  r e g a r d l e s s  o f  t h e  f a c t  t h a t  t h e  r e s p o n s i b l e  
p a r t y ' s  a c t s  o r  o m i s s i o n s  w e r e  n o t  t h e  p r o x i m a t e  c a u s e  o f  a n y  l e a k  o r  t h e  f a c t  
t h a t  t h e  s u b s t a n c e  t h a t  i s  l e a k i n g  w a s  n o t  a c t u a l l y  d e p o s i t e d  b y  t h a t  p a r t y .  I n  
e s s e n c e ,  s i m p l y  b e i n g  i n v o l v e d  i n  t h e  d u m p i n g  o f  w a s t e  a t  a  s i t e  w i l l  c r e a t e  
r e s p o n s i b i l i t y .

T h i r d ,  a  m a j o r i t y  o f  t h e  c o u r t s  h a v e  h e l d  r e s p o n s i b l e  p a r t i e s  j o i n t l y  a n d  s e v e r a b l y  
l i a b l e  f o r  d a m a g e s  r e l a t e d  t o  t h e  c o s t  o f  c l e a n u p  u n d e r  t h e  s u p e r f u n d  l a w .  T h u s ,  
a  c o m p a n y  o n l y  c o n t r i b u t i n g  l°.'o o f  t h e  p o l u t i o n  c a n  b e  h e l d  r e s p o n s i b l e  f o r  t h e  
e n t i r e  c o s t  o f  t h e  c l e a n - u p .

F o u r t h ,  t h e  l e g a l  c o s t s  a n d  a t t e n d e n t  i n v e s t i g a t i v e  c o s t s  i n v o l v e d  i n  a  " s u p e r f u n d  
a c t i o n "  a r e  s u b s t a n t i a l  a n d  i n s u r e r s ,  t h e r e f o r e ,  i n c u r  e n o r m o u s  t r a n s a c t i o n a l  
c o s t s  i n  s u p e r f u n d  " a c t i o n s " .

T h u s ,  p r o b l e m s  w i t h  t h e  s u p e r f u n d  l a w  a n d  i t s  a d m i n i s t r a t i o n  b y  t h e  E n v i r o n m e n t a l  
P r o t e c t i o n  A g e n c y  ( E P A )  c o m b i n e d  w i t h  s t a t e  c o u r t  d e c i s i o n s  e l i m i n a t i n g  c o v e r a g e  
l i m i t a t i o n s  o r  e x c l u s i o n s  i n  i n s u r a n c e  p o l i c i e s  r e g a r d i n g  p o l l u t i o n  l i a b i l i t y  h a s  
l e d  t o  a  w i t h d r a w a l  f r o m  t h e  m a r k e t p l a c e  b y  t h e  i n s u r a n c e  i n d u s t r y .

T o r t  R e f o r m s  a n d  O t h e r  A c t i o n s :  N A P S L O  r e c o m m e n d s  t h e  f o l l o w i n g  r e v i s i o n s  
t o  s t a t e  a n d  f e d e r a l  e n v i r o n m e n t a l  p o l l u t i o n  l a w s  a n d  t o  c o m m o n  l a w  a c t i o n s  
r e g a r d i n g  e n v i r o n m e n t a l  p o l l u t i o n  l i a b i l i t y  t o  r e s t o r e  m a r k e t  s t a b i l i t y  a n d  t o  
i n c r e a s e  p r e d i c t i b i l i t y  f o r  e n v i r o n m e n t a l  p o l l u t i o n  l i a b i l i t y  i n s u r a n c e :
1 )  A  r e i n s t i t u t i o n  o f  c a u s a t i o n  r e q u i r e m e n t s  a n d  e l i m i n a t i o n  o f  r e t r o a c t i v e  
a p p l i c a t i o n  o f  e n v i r o n m e n t a l  l a w s ;
2 )  A  r e p l a c e m e n t  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  w i t h  s e v e r a l  l i a b i l i t y ;
3 )  A  r e p l a c e m e n t  o f  s t r i c t  l i a b i l i t y  w i t h  a  n e g l i g e n c e  s t a n d a r d ;  a n d
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4 )  T h e  i m p l e m e n t a t i o n  o f  f l e x i b l e  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  t h a t  a r e  
r e f l e c t i v e  o f  t h e  r i s k s  i n v o l v e d  r a t h e r  t h a n  o n e  s t a n d a r d  f o r  a l l  g e n e r a t o r s ,  
t r a n s p o r t e r s ,  o w n e r s  a n d  o p e r a t o r s  o f  w a s t e  d u m p  s i t e s .

A s b e s t o s :  I n c l u d e d  w i t h i n  t h e  g e n e r a l  f r a m e w o r k  o f  e n v i r o n m e n t a l  " p o l l u t i o n "
i n s u r a n c e  p r o b l e m s  a r e  t h e  d i f f i c u l t i e s  a s b e s t o s  c o n t r a c t o r s  p r e s e n t l y  h a v e  i n  
s e c u r i n g  l i a b i l i t y  i n s u r a n c e .  T h e  g r e a *  h a c a r d s  a s b e s t o s  p o s e s  t o  h u m a n  b e i n g s  
h a s  j u s t  r e c e n t l y  b e e n  d i s c o v e r e d .  T h e  d e m a n d  b y  t h e  p u b l i c  a n d  t h e  r e q u i r e m e n t  
b y  m a n y  s t a t e  l e g i s l a t u r e s  t h a t  a s b e s t o s  b e  r e m o v e d  f r o m  s c h o o l s  a n d  o t h e r  p u b l i c  
b u i l d i n g s  a s  w e l l  a s  t h e  g r o w i n g  c o m m i t m e n t  b y  p r i v a t e  i n d u s t r i e s  t o  e l i m i n a t e  
a s b e s t o s  f r o m  t h e i r  f a c i l i t i e s  h a s  r e s u l t e d  i n  a  s u r g i n g  d e m a n d  f o r  a s b e s t o s  r e m o v a l  
c o n t r a c t o r s .  T h e  p r e s e n t  d e m a n d  f a r  e x c e e d s  t h e  s u p p l y  o f  q u a l i f i e d  a n d  
e x p e r i e n c e d  c o n t r a c t o r s .

A  n u m b e r  o f  n e w  c o n t r a c t o r s  h a v e  r e c e n t l y  e n t e r e d  t h e  a s b e s t o s  r e m o v a l  b u s i n e s s .  
I n s u r e r s ,  h o w e v e r ,  h a v e  e l e c t e d  t o  d e n y  c o v e r a g e  t o  t h e s e  i n e x p e r i e n c e d  
c o n t r a c t o r s .  I n  a d d i t i o n ,  i n s u r e r s  c o n c e r n  a b o u t  l o n g  l a t e n c y  d i s e a s e s  a s s o c i a t e d  
w i t h  a s b e s t o s ,  p r e v i o u s  b a d  e x p e r i e n c e  w i t h  a s b e s t o e s  p r o d u c t  c l a i m s ,  t h e  l a c k  
o f  r e m o v a l  s t a n d a r d s  a n d  t h e  p o s s i b i l i t y  t h a t  t h e  s t a r e  o f  t h e  a r t  p e r f o r m a n c e  
w i l l  n o t  b e  a c c e p t e d  a s  a  l e g i t i m a t e  d e f e n s e  i n  f u t u r e  a c t i o n ,  a l l  m a k e  i n s u r e r s  
l e a r y  o f  p r o v i d i n g  c o v e r a g e  t o  a s b e s t o s  r e m o v a l  o p e r a t o r s .

A c c e p t e d  s t a n d a r d s  f o r  a  r e m o v a l  o f  a s b e s t o s  n e e d  t o  b e  d e v e l o p e d .  S t r i c t  
l i c e n s i n b  p r o c e d u r e s  a l s o  m u s t  b e  e s t a b l i s h e d  f o r  a s b e s t o s  r e m o v a l  c o n t r a c t o r s  
a n d  i m m u n i t y  o r  " h o l d  h a r m l e s s  a g r e e m e n t s "  f o r  c o n t r a c t o r s  f o r  " n o n  n e g l i g e n t "  
a c t i o n s  w h i c h  c o m p l y  w i t h  e s t a b l i s h e d  g o v e r n m e n t a l  s t a n d a r d s  a l s o  n e e d  t o  b e  
d e v e l o p e d  a n d  i m p l e m e n t e d .  I f  t h e s e  a c t i o n s  a r e  t a k e n ,  t h e  p r o b l e m s  i n  t h e  
a s b e s t o s  r e m o v a l  l i a b i l i t y  i n s u r a n c e  m a r k e t  w o u l d  b e  e a s e d .

I V .  C O N C L U S I O N

M a j o r  r e v i s i o n s  i n  t h i s  n a t i o n ' s  t o r t  s y s t e m  a r e  n e e d e d  i f  m a n y  c o m m e r c i a l  l i n e s  
o f  i n s u r a n c e  a r e  t o  r e m a i n  a v a i l a b l e  a n d  a f f o r d a b l e .  I f  t h e  U . S .  t o r t  s y s t e m  
i s  n o t  m o d i f i e d  t o  a  s i g n i f i c a n t  d e g r e e  v e r y  s o o n ,  i n s u r e r s  w i l l  c o n t i n u e  t o  b e  
u n a b l e  t o  p r e d i c t  o r  a s s e s s  r i s k s  a n d ,  t h e r e f o r e ,  w i l l  b e  u n a b l e  t o  p r o v i d e  i n s u r a n c e .  
T h i s  w i l l  h a v e  a  d e v a s t a t i n g  i m p a c t  o n  t h e  A m e r i c a n  e c o n o m y  f o r  m a n y  b u s i n e s s e s  
i n  t h i s  c o u n t r y  w i l l  b e  u n a b l e  r o  p u r c h a s e  n e c e s s a r y  l i a b i l i t y  c o v e r a g e s  t o  p r o t e c t  
t h e i r  a s s e t s .

T h e r e  a r e  t h o s e  w h o  c h a r g e  t h a t  t h e  p r e s e n t  " a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  c r i s i s "  
i n  t h e  p r o p e r t y / c a s u a l t y  i n s u r a n c e  m a r k e t  i s  d i r e c t l y  a t t r i b u t a b l e  t o  t h e  i n s u r a n c e  
i n d u s t r y  a n d  i t s  f a i l u r e  o v e r  t h e  p a s t  f i v e  y e a r s  t o  a p p l y  p r u d e n t  a n d  p r o p e r  
u n d e r w r i t i n g  a n d  p r i c i n g  p o l i c i e s .  S u c h  a  c o m m e n t  s i m p l y  " b e g s "  t h e  i s s u e .  
H o w  a r e  i n s u r e r s  t o  e m p l o y  p r u d e n t  u n d e r w r i t i n g  a n d  p r i c i n g  p r a c t i c e s  i n  t h e  
f a c e  o f  c o u r t s  t h a t  a l t e r  p o l i c y  w o r d i n g  a n d  l i m i t a t i o n s ;  t h a t  a p p l y  l i a b i l i t y  
r e t r o a c t i v e l y ;  t h a t  s a n c t i o n ,  i f  n o t  e n c o u r a g e ,  e x p e n s i v e  p r o c e d u r a l  d e l a y s ;  d e v e l o p  
n e w  t h e o r i e s  o f  l i a b i l i t y  r a t h e r  t h a n  s e e k i n g  o u t  j u s t i c e ;  a n d  v i e w  t h e  i n s u r a n c e  
i n d u s t r y  a s  a  " b a n K i n g  s y s t e m "  t o  u s e  w h e n e v e r  a  c l a i m a n t  d e s i r e s  c o m p e n s a t i o n ?  
T h e  a n s w e r  i s  t h a t  t h e  i n s u r a n c e  i n d u s t r y  c a n  n o t  i n s t i t u t e  a n y  t r u e  u n d e r w r i t i n g  
o r  p r i c i n g  p r a c t i c e s  i n  s u c h  a n  e n v i r o n m e n t .



T h e  t o r t  r e f o r m s  a n d  s u g g e s t i o n s  N A P S L O  h a s  s e t  f o r t h  i n  t h i s  p a p e r  a r e  s i m p l y  
a i m e d  a t  b r i n g i n g  a b o u t  a  t o r t / l i a b i l i t y  s y s t e m  t h a t  a l l o w s  i n s u r e r s  t o  o p e r a t e  
i n  a  f a i r  a n d  p r e d i c t a b l e  e n v i r o n m e n t .  I f  r e f o r m s  a r e  n o t  m a d e ,  w h a t  i s  n o w  
s e e n  a s  a  " c r i s i s "  w i l l  b e c o m e  a  p e r m a n e n t  c o n d i t i o n .
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Chairman ol the Board 
Michael Herring 
South Peninsula Hospital 
Homer

Chairman-Elect 
S. Dalo Reynolds 
Charter North Hospital 
Anchorage

Immediate Past Chairman 
Edivard Zelne 
Cordova Community 

Hospital 
Cordova

Secretary/Treasurer 
Michael Lockwood 
Central Peninsula 

General Hospital 
Soldotna

Delegate to the American 
Hospital Association 

Al M. Camosso 
Providence Hospital 
Anchorage

Alternate Delegate to the 
American Hospital Assoc 

Sister Barbara Haase 
Ketchikan General Hospital 
Ketchikan

Delegate to the American 
Health Care Association 

Tom Boling
Our Lady of Compassion 

Caro Center 
Anchorage

Alternate Delegate lo the 
American Health Caro 
Association 

Ronald Oltholl 
Denali Center 
Fairbanks

Delegate to the Association 
ol Western Hospitals 

C. Keith Campbell 
Seward General Hospital 
Seward

Alternate Delegate to the 
Association ol Western 
Hospitals 

Jane L bcs
Norton Sound Regional 

Hospital 
Nome

Delegate to the National 
Congress ol Hospital 
Governing Boards 

Maxine Robertson 
Ketchikan General Hospital 
Ketchikan

Alternate Delegate to the 
National Congress ol 
Hospital Governing 
Boards 

Sharon Jean 
Central Peninsula 

General Hospital 
Soldotna

Physician Member ol 
the Board 

Morris Horning. M.D. 
Anchorage

President 
Dennis DeWItt 
Juneau

3 1 9  S e w a rd  S t . ,  J u n e a u ,  A la s k a  9 9 80 1 •  (907) 5 8 6 -17 9 0  
REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

Apr i 1 1 986

Honorable Pat Rode;/
Alaska State Senate 
Pouch V (MS;; 100)
Juneau, Alaska 99811

Dear Senator Rodey,

The Health Association of Alaska wishes to indicate our 
support for the proposal to limit liability of directors 
officers of our member institutions. It is important to .... 
continued ability to recruit members of the public to serve 
in this important activity.

m d  
ou r

In response to your concern that corporate directors of any 
investor owned corporation be treated consistently, I would 
like to suggest an amendment to the proposeu language which 
may resolve that concern. Amend 0 9 * I 7.045(a)(2) to read:
"a, member of the board of directors of a public or nonprofit 
hospital or a community based advisory board of a
h o s pital;". be >ve that this language accomplishes the

suggested.goal within the parameters you have 

Thank you for your consideration in this matter.

Executive Director 

Enclosure

c o : Representative Hanley

F O R M E R L Y

a l o s t a
s t a t e
I ' t o s p t a l
a s s o c i a t i o n
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bee. 09.17.045. LIMITED LIABILITY OF CERTAIN DIRECTORS, OFFICERS 

AND SUPERINTENDENTS. (a) Unless the act or omission constituted 

gross negligence, a person may not recover damages for an act or 

omission to act, in the course and scope of official duties, from the 

following:

(1) a member of the board of directors or an officer of a

nonprofit corporation;

(2) a member ff the board of directors of a public or

private hospital;

(3) a member of a school board or superintendent of a

school district;

(4) an elected or appointed official of a political s u b d i­

visi o n  of the state. *, . .

(b) Notwithstanding (a) of this section, the duties and liabil­

ities of a director or officer of a nonprofit corporation to t"he 

corporation or the corporation's shareholders may not be limited or 

• • modified.



A l a s k a  S t a t e  L e g i s l a t u r e
Se n a t e Judi ciar y C o m m i t t e e

Se n a t o r  Pa t r i c k Ro d e y , C h a i r m a n  
S en a to r Tim K e l ly . Vic.e-Cmair 
S en a to r Jan Fa^-s 
S en a to r Rick H fo rd  
S en a to r Robert Z ie g le r . S r.

Po u c h  V  

Ju n e a u , A l a s k a  99811 

(907) 465-3717

M E M O R A N D U M

To: 

From: 

Date: 

Re:

Senator. Rick Hal fora

7 ),Senator Pat Rodey 

April 9, 1986
6

SB 443 - Surplus lines of insurance/brokers 
monthly reports.

We need a bill with an insurance related title in order 

to write a comprehensive insurance reform package as a 

Judiciary Committee Substitute.

Your SB 443 is now in the Senate Labor and Commerce Committee.• \
Would you consent to modification of this bill to include 

this reform?



A l a s k a  S t a t e  L e g i s l a t u r e
Se n a t e Judiciary CO xM mit tee

Se n a t o r  Pa t r i c k Ro d e y , C h a i r m a n  
S en a to r Tim Kei.lv , V ice -C ha ir 
S en a to r Ian  Faiks 
S ena to r R ick H a l f o r d  
S ena to r R obe rt Z ie g le r . S r.

Po u c h  V  

Ju n e a u , A l a s k a  99S11 

(907) 465-3717

M E M O R A N D U M

To: Senator

From: Senator

Date: April 9,

Re: SB 443 - Surplus lines of insurance/brokers
brokers monthly report.

We need a bill with an insurance related title in order 

to write a comprehensive insurance reform package as 

a Judiciary Committee CS.

The above-referenced bill is in your committee and would 

be an ideal vehicle. We would appreciate you moving the 

bill out of your committee with a Judiciary Committee referral.

1986
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The Lawyering of America
‘ea re  now seeing the glimmers of n new legal crisis in 
America. It arises from the clamor over liability in­
surance and a vague unease that lawyers are exercis­
ing too much influence. The United Stales now has 
more lawyers (an estimated 675,000 of them in 1985) 

per capita than any other major nation. Since 1950, their 
numbers have grown luice as fast as the population. But our 
sense that lawyers are meddling too much sits awkwardly with 
the great American faith in law as a remedy for almost any ill. 
Or, as one book a few years ago put it, "Sue the B 's t'rds.”

The key to understanding this confusion—if not entirely 
dispelling it—is to grasp a basic truth. Lawyers and law firms 
are businesses, and their business is conflict. Creative lawyer­
ing often means exploiting or creating conflicts. Just as compa­
nies develop new products, so lawyers search for new legal 
theories on which to sue. Rights of action are lawyers' markets. 
But their economic self-interest—their legal innovations— 
may subvert their social usefulness. The civil-justice system’s 
essential purpose is to re­
solve conflict, not to excite it.

It’s often a pretense that 
lawyers represent other peo­
ple's grievances rather than 
their own economic inter­
ests. There are thousands of 
cases where lawyers, not 
their supposed clients, are 
the main aggressors. In the 
early 1980s, for example, 
many new "high technol­
ogy’’ companies sold stock to 
the public. Many of these ad- 
niim-uiy speculative stocks 
subsequently cd!lapseo.i\ow
there are dozens of suits against these companies, their offi­
cers, accountants and insurance companies alleging that in­
vestors were misled. But the suits have been brought by a few 
law firms on a contingency-fec basis. The lawyers—who typi­
cally take 30 percent or more of a settlement or damages— 
stand to win the most.

Of course, a Vising tide of lawsuits is not the only reason for 
more lawyers. Greater government regulation, complicated 
tax rules and expanding international business have all con­
tributed. But the growth of lawsuits also has a big multiplier 
effect. It requires defense lawyers and lawyers to advise people 
and companies how to avoid being sued. Consider the evidence 

/o f  more litigation:
 ̂ ■ Since 1970, membership of the Association of Trial Law-

V f yers of America has nearly tripled, to 60,000. (In the same 
period, all lawyers rose 90 percent.) To belong, half a lawyer’s 
work must be representing people in personal-injury cases.

n The number of product-linbility cases filed in federal courts 
has risen from 1,579 in 1975 to 10,745 in 1984. Although most 
cases are settled before trial, the volume of jury awards in 
product-liubilityandmedical-malpracticesuits roughly tripled 
between 1975 and 1984, says Jury Verdict Research Inc.

■ Since the mid-1970s, suits against officers and directors of 
public corporations—from shareholders, employees, custom­
ers and others—have more than doubled, according to The

Wyatt Co., a Chicago actuarial firm. Many of these cases are 
contingency-fee cases.

To be fair, the liability-insurance mess—complaints from 
doctors, cities, consulting engineers, day-care centers and oth- 
ers that insurance is too costly or unavailable—is not entirely 
thedoirg  of lawyers. The insurance industry bears much of the 
.blame » few years ago companies lowered premiums to colrP" 
pete for business. They expected to earn lush profits by invest­
ing premium income at high interest rates. Declining interest 
rates wrecked that gamble and, combined with steep insurance 
losses, triggered premium increases and coverage cutbacks. 
But the insurers’ blunder only mitigates the role of lawyers.

Side effects: If courts adopt expansive liability doctrines, then 
the costs—not iust insurance—will be huge, th e  gravest dan­
ger is becoming a precautionary society. Unintended side 
effects are already emerging. The threat of suits has driv­
en some drug companies'from manufacturing vaccines; con­
sulting engineers now refuse to work on hazardous sites for

fear of suits. Companies are 
losing outside directors for 
lack of liabihty coverage. As 
attorney Peter Huber ar­
gues, courts deal poorly with 
the full social effects of prod­
ucts, like vaccines, whose 
public benefits overwhelm . 
the risks. Courts see only 
mistakes. "Beneficiariesof 
risKueducingproducts-.. .do 
not litigate," he writes.
"  StuliilgUieproblenTTseas­
ier than solving it. Lawsuits 
are an important disci,/lint— 

~ ‘ ~ '  on coi poruie unit iiiuividQflt^
irresponsibility. They do compensate victims. There is no neat 
dividing line between too much or too little liability. But we can 
impose self-restraint on the legal system by treating lawyers 
for what they are—businessesv\Ve need legal rules with proper 
economic incentives. In damage suits, the losing side should 
always pay the other side’s legal fees. This would deter weak 
suits by reducing the pressure for expedient settlements tha t 
are less than the cost of litigation. And a losing defense would 
ultimately pay if its delays rah up the other side’s costs.

These common-sense ideas strike many lawyers as radical. 
They aren’t. One inevitable complaint is that having losers pay 
would make it tougher for people of modest means to bring 
legitimate cases to court. This is nonsense. The reality is that 
the contingency-fee lawyer is already financing these cases. 
Strong cases would be more attractive under this system, be- 
cnuse—aside from the contingency fee—the lawyer would also 
recover costs. But weak cases would be less attractive (the 
losing contingency-fee lawyer would pay the other side’s legal 
fees), and they should be. The system exists to settle conflicts, 
not to generate lawyer caseloads. In a subtle way, commercial- 
interests of lawyers now corrupt the law.

So 1 e t t h  e_l a wyers grum bleJL t 1 le cur rent insurance mess i

T h e  big danger 

is b e c o m i n g  an 

overly cautious, 

rigid society

leads to any good. it will be renewed nolitical interest in our
legal system. And that is as it should be. To paraphrase an old
cliche: law is sometimes too important to be left to lawyers.

NEWSWEEK : MAHltll 10, l'J8G 01



by L i n d a  L .  C a s t l e

J u r i e s  hit c o r p o r a t e  a n d  g o v e r n m e n t  d e f e n d a n t s  h a r d e s t

Jettons returned one-third larger damage 
awards again.,! corporate dcfcndanls than 
against indiv idual defendants. anil their 
verdicts went against blacks more often 
than whites, both as plaintiffs and de­
fendants. according to a recent survey. 
The s tudy, pe rfo rm ed by t he. Rand 
Co rp .’s Institute for C iv il Justice, includ­
ed more than o.lliili civ il iun~tri a Is over a 
2t)-,,ear period in the Chicago area.

Hand terms its survey " th e  most 
sweeping and systematic analysis in the 
annals ol U.S. law ol ju r ie s 'M mvior in 
connection w ith d ilte rent characteristics 

.o l litigants. I tie survey findings are re- 
ported in "Deep Pockets, Empty Pock­
ets: Who Wins in Cook County Jury 
Trials." w ritten by Rand staffers Audrey 
Chin, a social scientist, and Mark A . 
Peterson, a lawyer.

Chin and Peterson also report that:
• !n lawsuits in which plaintiffs claimed 

severe in jury , corporations not only had 
to pay higher damage awards "but were 
significantly more likely to be found lia­
ble in the first place."

• In lawsuits in which injuries were 
comparable in kind but less severe, how- 
ever. govern me tu_de.fe ndants paid more 
tjian corpora tions.

• Blacks lost- more often than whites, 
both as pla intiffs and defendants, and 
black plaintiffs received smaller awards. 
Black defendants were assessed smaller 
damage awards than white defendants.

The authors point out that while their 
findings seem to indicate that juries treat­
ed types o f litigants d ifferently, it is possi­
ble that trials differed among types o f 
defendants in ways not examined in the 
researchers' analyses— differences that 
also might have affected outcomes. Chin 
and Peterson neverthe less add tha t 
"while these lim itations require caution 
in draw ing "(inclusions, the results o f our 
analyses are statistically robust, stable 
oxer time, and consistent w ith widely 
he id expectations about how juries treat 
different types o f litigants."

The authors niso found that ju ry  trials 
were an effective vehicle fo r compensa­
tion to o rd inary citizens, contradicting 
Ihe cynical view that the court system 
favors the wealthy and powerful.

( '«irp 111:11 jons mmle up perrenl o f l lyurpu 
pla intiffs and .i.p.urcj lmn_lj_p.crcen t
o f the defendants m the survcv: govern- 
ment agencies ; leTii,tiled fo r X percent of
i j i'li i i iIjimIs hut

146 AHA Joui

hi ly l i  .government agen­

nal,

cies were plaintiffs in c iv il ju ry  trials. 
D efendants'inTawsiiits that produced the 
Iargest awards were u sua lly  " d e ep - 
pocket." or institu tiona l, defendants.

Average aw ard tops S I20,000
Corporations were the most frequent 

defendants in high-stakes tria ls arising 
from workplace in juries, products lia b ili­
ty and business o r contract disputes, but 
only one-third o f these corporations were 
named as a sole defendant, the authors 
found. The average award against corpo­
rate defendants was more than S I20.UOO 
— S97.000 in the case o f hospitals and 
o ther nonprofit o rgan iza tions— w h ile jh e  
average award against in d ividual defend- 
ants was SI 8.500. "To some-degreeT'ffle* 
report says, "the average awards against 
corporations and hospitals were so great 
because o f a few extrao rd inarily  large 
awards.”

Even routine awards against corpora­
tions were large, however, hajf o f them 
more than S25.U00. This was more than 
twice the median award against govern­
m ent defendants (SI 1.1)1)7)). and_niore 
t ban four times that against individuals

The."due(upocket.2xTfc cl was.most ev­

ident. the report shows ■ 1. • «'v.»r<»|y 
i n ju re d  p ln in t ilfs  suec cr,T,,.ratio~ns. 
which paid 4.4 limes nv e than was as- 
sessed individual defetv*.itits. "Where a 
government defenda:.i might pav $75.000 
and an individual defendant S5O.O0TI to a 
severely in jured n la in tilt. a corporate de- 
fend.mL-wnnld pay 9220.000." say Chin 
and Peterson.

“ Long-shot”  gambles
The au tho rs  found tha t malpractice 

trials wr>» ••Inno-slmi" gambles for both 
pla intiffs and defendants. "Plamriffs won 
only about one-third o f the t ime, hnt 
rece ived large awards w h J h e v _ d i d  
w in." w ith hospitals and doctors treated’ 
like "deep-pocket" defendants.

Chin and Peterson conclude that their 
study might "improve lawyers’ and lit i­
gants’ understanding, so that particular 
types ot potential litigants are neither 
discouraged from  bringing lawsuits nor 
unwisely encouraged to go to tria l."

("Deep Pockets. Empty Pockets: Who 
Wins in Cook County Ju ry  Tria ls." Rand 
C o rp .. Pub lica tions Departm en t, 170(1 
Main St.. P.O. Box 2138. Santa Monica, 
Calif, VIUl 16-213,S. SID. (Report No. R- 
324V-ICJ).)

The I.auyer’s Magazine



W h a t ' s  N e u j

Racist joke in jury 
room kills death sentence

The Illino is Supreme Court ordered ;i 
retria l fo r a black man convicted o f mur­
der and sentenced to death by an all- 
white ju ry  because three ju ry  members 
said they read a racist joke in the ju ry  
room.

A  cou rth ouse  ja n i to r  d iscovered a 
mimeographed copy o f  a racist joke and 
turned it over to the ba iliff, who notified 
the tria l judge. The tr ia l court denied the 
defendant's motion fo r a m istrial, but the 
supreme court reversed.

Justice Goldenhersh held that pre ju­
dice to the defendant w ill be presumed in 
“ such in to le ra b le  c ircum stances." He 
surmised that the fa ilure o f the jurors to 
bring the material to the attention o f the 
court could be “ indicative o f e ither lack 
o f appreciation fo r the ir responsibility as 
jurors, or that they did not consider it 
offensive."

The court refused to disseminate the 
"scurrilous materia l," saying “ it suffices 
to note that it contains denigrating, racist 
comments which are insulting to black 
people."

( Illinois v. J o n e s , Feb. 6, 1985, 475 
N .E . 2d 832.) — Lauren R. R esk in

California OKs cap on 
medical malpractice awards

A  divided Californ ia Supreme Court 
has upheld the constitu tionality o f a state 
Law l im it in g  noneconom ic damages in 
medical malpractice cases to $250.000.

W ritin g  fo r the ^-3 m ajo rity . Justice 
Kaus rejected the arguments~of~an in- 
ju red lawver that the lim it o f th e Medical 
I n ju rv  C om pensa tion  R e fo rm  A c t o f 
1975 den s due process and equal pro- 
tecjiom_T : measure is ra tionally related 
to the legitimate state interest'f in ow eTTng" 
costs o f malpracticeUefciKlants and the ir 
insurers, Justice Kaus reasoned.

The court cited several possible legisla­
tive rationales tor the S25U.000 lim it: IT 
provides a more stable base on which to 
calculate insurance rates; it p romotes set­
t lements bv elim inating the chano. o f 
huge awards lo r pain and suffering, which 
can "make litiga tion  worth  the gamble;" 
and it is faire r to malpractice victims to 
reduce only the, verv large noneconomic

awards rather than the more modest re- 
COseries m most o l the cases.

Ciuet Justice B ird , jo ined by Justice 
Woods, dissented vehemently. " In su r­
ance is a device fo r spreading risks and 
costs among large numbers o f people so 
that no one person is crushed by m isfor­
tune. In a strange reversal o f this p rinc i­
ple. the statute concentrates the costs o f 
the worst in juries on a few individuals," 
she said, lam en tin g  th a t the  m a jo r ity  
opinion disregarded the cou rt’s duty “ to 
apply the constitutional guarantee against 
ir ra t io n a l and in v id io u s  le g lis la tiv e  
classifications"— crisis o r no crisis.

Justice Mosk agreed w ith B ird ’s dissent 
but would have used an intermediate 
equal protection test.

(Fein v. Perm ar.en ie M edical G roup , 
Feb. 28, 19S5, 695 P.2d 665.)

— Lauren R. Reskir,

Contractor acts “ under 
color of federal law”

The U.S. Court o f Appeals fo r the 
D istric t o f Columbia C ircu it has ru led 
that constitutional claims fo r damages
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Will N e v e r  L o o k  B e t t e r
t h a n  w i t h  t h i s  l o p  q u a l i t y  b r o n z e - l o o k  
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C IT I Z E N S  C O A L IT IO N  F O R  T O R T  R E F O R M , inc.

“voices raised in unison...”

M E M O R A N D U M

T O  : A L L  L E G I S L A T O R S

F R O M : C I T I Z E N S ’ C O A L I T I O N  F O R  T O R T  R E F O R M

S U D J E C T :  F O R  V O U R  I N F O R M A T I O N

E n c l o s e d  i s  a  c o m p a r i s o n  o f  I h e  c u r r e n t  s e t t l e m e n t  p r a c t i c e s  
v e r s u s  t h e  C i t i z e n s '  C o a l i t i o n  f o r  T o r t  R e f o r m  p r o p o s a l s  u n d e r  
H D 5 3 2  .

T h e  e n c l o s e d  d o c u m e n t  i n  e f f e c t  l a y s  o u t  t h e  f a c t s  a n d  n u m b e r s  
o f  a p a r t i c u l a r  c a s e  t o  s h o w  h o w  e f f e c t i v e l y  t h e  C o a l i t i o n s  
p i o p o s a l s  w o u l d  w o r k .

I b e l i e v e  y o u  w i l l  f i n d  t o r t  r e f o r m  w i l l  w o r k  a n d  t h a t  t h e  
p r o p o s a l s  b y  t h e  C i t i z e n s ’ C o a l i t i o n  w i l l  g e t  m o r e  m o n e y  t o  t h e  
i n j u r e d  c l i e n t  a n d  r e d u c e  t h e  c o s t  o f  l i t i g a t i o n  w h i l e  p r o v i d i n g  
a  s u b s t a n t i a l  b e n e f i t  t o  a l l  i n j u r e d  p a r t i e s .

Sincerely. /

738 H  Street, Suite 300 • Anchorage, Alaska 99501 • (907) 276-1135



C IT I Z E N S  C O A L IT IO N  T O R  T O R T  R E F O R M , m .

“voices raised in unison..."
V o l .  1 ,  N o .  2  F e b r u a r y  1 9 ,  I 9 S 6

W E ’R E  M A K I N G  N E W S

T h e  A n c h o r a g e  B o a r d  o f  R e a l t o r s  N e w s  f o r  F e b r u a r y  i n c l u d e s  a n  a r t i c l e  o n  t h e  c o a l i t i o n ’ s 
p u s h  f o r  l e g i s l a t i o n ,  w r i t t e n  b y  M a r i g a l c  C o m p t o n ,  C C T R  b o a r d  r e p r e s e n t a t i v e  f o r  t h e  A n c h o r a g e  
R e a l t o r s .  D r .  V i n c e  M a n e m a n ,  P . E . ,  h a s  a u t h o r e d  a n  e s s a y  o n  t o r t  r e f o r m  w h i c h  w i l l  r u n  i n  t h e  
F a i r b a n k s  N e w s - M i n c r .

T h e  s u c c e s s f u l  A l a s k a  A i r  C a r r i e r s  c o n v e n t i o n  i n  J u n e a u  l a s t  w e e k e n d  i n c l u d e d  a p r o g r a m  o n  
t o r t  r e f o r m .  C C T R  w a s  r e p r e s e n t e d  b y  D r .  D a v e  M c G u i r e .

D r .  P e t e r  C a n n a v a  s p o k e  t o  t h e  K c n a i  C h a m b e r  o f  C o m m e r c e  e a r l i e r  t h i s  m o n t h ;  b y  
c o i n c i d e n c e ,  R e p .  M i k e  N a v a r r e ,  c h a i r m a n  o f  t h e  k e y  H o u s e  L a b o r  a n d  M a n a g e m e n t  C o m m i t e e ,  w a s  
i n  t h e  a u d i e n c e .

E N D O R S E M E N T S

I n  a d d i t i o n  t o  t h e  g r o u p s  w h i c h  h a v e  f o r m a l l y  j o i n e d  t h e  C o a l i t i o n ,  w e  n o w  h a v e  t h e  
e n d o r s e m e n t s  o f  t h e  S i t k a  C h a m b e r  o f  C o m m e r c e  a n d  t h e  P r o f e s s i o n a l  E n g i n e e r s  i n  P r i v a t e  P r a c t i c e  
( P E P P ) .

J U R Y  A W A R D S :  W H O  L O S E S ?

T h e  b i g g e s t  l o s e r s  i n  t h e  c u r r e n t  j u r y  a w a r d  l o t t e r y  s y s t e m  s e e m s  t o  b e  c o r p o r a t i o n s ,  g o v e r n ­
m e n t s  a n d  b l a c k s ,  a c c o r d i n g  t o  t h e  R a n d  C o r p o r a t i o n ’ s I n s t i t u t e  f o r  C i v i l  J u s t i c e .  T h e  s u r v e y  f i n d ­
i n g s  a r c  r e p o r t e d  i n  " D e e p  P o c k e t s ,  E m p t y  P o c k e t s :  W h o  W i n s  I n  C o o k  C o u n t y  J u r y  T r i a l s , "  a 2 0 - y e a r  
s t u d y  o f  m o r e  t h a n  9 , 0 0 0  c i v i l  j u r y  t r i a l s  i n  C o o k  C o u n t y ,  I l l i n o i s .

W r i t t e n  b y  a  s o c i a l  s c i e n t i s t  a n d  a  l a w y e r ,  b o t h  R a n d  s t a f f  m e m b e r s ,  t h e  r e p o r t  s h o w s  t h a t :
I n  l a w s u i t s  i n  w h i c h  p l a i n t i f f s  c l a i m e d  s e v e r e  i n j u r y ,  c o r p o r a t i o n s  n o t  o n l y  h a d  t o  p a y  h i g h c i  

d a m a g e  a w a r d s  " b u t  w e r e  s i g n i f i c a n t l y  m o r e  l i k e l y  t o  b e  f o u n d  l i a b l e  i n  t h e  f i r s t  p l a c e . "
H o w e v e r ,  i n  l a w s u i t s  i n  w h i c h  i n j u r i e s  w e r e  c o m p a r a b l e  i n  k i n d  b u t  l e s s  s e v e r e  g o v e r n m e n t  

d e f e n d a n t s  p a i d  m o r e  t h a n  c o r p o r a t i o n s .
B l a c k s  l o s t  m o r e  o f t e n  t h a n  w h i t e s ,  b o t h  a s  p l a i n t i f f s  a n d  d e f e n d a n t s ,  a n d  b l a c k  p l a i n t i f f s  

r e c e i v e d  s m a l l e r  a w a r d s .  B l a c k  d e f e n d a n t s  w e r e  a s s e s s e d  s m a l l e r  d a m a g e  a w a r d s  t h a n  w h i t e  d e f e n ­
d a n t s .

T H E  P O L I O  V A C C I N E :  P A Y S  B E T T E R  T H A N  A  V E G A S  S L O T  M A C H I N E

I n  1 9 7 5 ,  a  K a n s a s  f a r m e r  h a d  h i s  i n f a n t  d a u g h t e r  v a c c i n a t e d  f o r  p o l i o  w i t h  t h e  S a b i n  o r a l  
v a c c i n e .  S h e  s p i t  s o m e  o f  i t  u p  o n  h i s  h a n d s .  H e  c a m e  d o w n  w i t h  p o l i o  a n d  c l a i m e d  i t  w a s  c o n ­
t r a c t e d  f r o m  h i s  d a u g h t e r .  H e  l o s t  p a r t i a l  u s e  o f  h i s  a r m  a n d  h a s  s o m e  b r e a t h i n g  p r o b l e m s  a s  a 
r e s u l t .  H i s  a t t o r n e y ,  n o t e d  f o r  w i n n i n g  r e c o r d - b r e a k i n g  a w a r d s ,  m a n a g e d  t o  s e t  a  n e w  K a n s a s  r e c o r d ,  
w h e n  t h e  j u r y  a w a r d e d  t h e  f a r m e r  $ 2  m i l l i o n  a c t u a l  d a m a g e s  a n d  $ 8  m i l l i o n  i n  p u n i t i v e  d a m a g e s .  
A n  a t t o r n e y  o n  t h e  p l a i n t i f f ’ s t e a m  t e r m e d  t h e  a w a r d  "a c i v i l  p e n a l t y  . . . f o r  w a n t o n  w r o n g d o i n g ,  
m o r e  t h a n  s i m p l e  n e g l i g e n c e . "  T h e  f e d e r a l  C e n t e r  f o r  D i s e a s e  C o n t r o l  i n  A t l a n t a ,  G e o r g i a ,  s a y s  t h a t  
a b o u t  2 4  m i l l i o n  d o s e s  o f  t h e  o r a l  v a c c i n e  a r c  d i s t r i b u t e d  e a c h  y e a r .  O n e  i n  e v e r y  9 . 3  m i l l i o n  r e s u l t s  
i n  p o l i o .  A m o n g  p e o p l e  c o m i n g  i n t o  c o n t a c t  w i t h  a  v a c c i n a t e d  c h i l d ,  t h e  r i s k  i s  1 i n  5 . 1  m i l l i o n ,  T h e  
C D C  n o t e s  t h a t  i n  1 9 7 7 ,  t h e  v a c c i n e ’ s w h o l e s a l e  c o s ?  w a s  2 9  c e n t s ;  a s  o f  F e b r u a r y  1 ,  1 9 8 6 ,  i t  i s  o v e r  
$ 8  p e r  d o s e ,  m i n i m u m .  T h e  m a n u f a c t u r e r ,  L l t d c r l e ,  i s s u e d  a  m e m o  t o  d o c t o r s  o n  J a n u a r y  2 8  s a y i n g  
" A l l  i n d i c a t i o n s  a r c  t h a t  L c d c r l c  m a y  n o t  b e  a b l e  t o  g e t  a n y  l i a b i l i t y  i n s u r a n c e  c o v e r a g e  f o r  v a c c i n e s  
a f t e r  J u l y  1 ,  1 9 8 6 . "

I f  y o u  a r c  o l d  e n o u g h  t o  r e m e m b e r  t h e  l a s t  p o l i o  e p i d e m i c s  o f  t h e  e a r l y  1 9 5 0 s ,  a n d  i r o n  l u n g s  
i n  w h i c h  s o m e  y o u n g s t e r s  l i v e d  o u t  t h e i r  s h o r t  l i v e s ,  y o u  h a v e  t o  q u e s t i o n  t h e  p r e m i s e  t h a t  t h e  v a c ­
c i n e  m a n u f a c t u r e r  w a s  g u i l t y  o f  a n y t h i n g  e x c e p t  s a v i n g  t h o u s a n d s  o f  l i v e s ,  a n d  p r e v e n t i n g  d i s a b i l i t ­
i e s  i n  t h o u s a n d s  m o r e .

C A N D I D A T E  B O B  R I C H A R D S  S U P P O R T S  T O R T  R E F O R M

I n  a  l e t t e r  t o  C C T R  C h a i r m a n  A l  T a m a g n i ,  g u b e r n a t o r i a l  c a n d i d a t e  B o b  R i c h a r d s  w r i t e s :  "I 
a m  i n  c o m p l e t e  a c c o r d  w i t h  a l l  o f  t h e  p r o v i s i o n s  o f  t h e  p r o g r a m  p r o p o s e d  b y  t h e  C i t i z e n s  C o a l i t i o n  
f o r  T o r t  R e f o r m  a n d  a m  p r e p a r e d  t o  a g g r e s s i v e l y  p u r s u e  y o u  o b j e c t i v e s  a s  g o v e r n o r . "

738 H  Street, Suite 300 9 Anchorage, Alaska 99501 9 (907) 276-1135



' F A M O U S  C A S E S ’ IN T O E  L O T T E R Y  G A M E

C C T R  s p e a k e r s  h a v e  b e e n  q u e s t i o n e d  b y  p l a i n t i f f s  l a w y e r s  a b o u t  s o m e  o f  t h e  e a s e s  w e  h a v e  
b e e n  c i t i n g .  W h i l e  w e  a r e  n o t  i n t e r e s t e d  i n  d o i n g  t h e i r  r e s e a r c h  f o r  t h e m ,  h e r e  a r e  s o m e  c m u i  
c i t a t i o n s  w h i c h  y o u  m a y  w a n t  t o  m e m o r i z e :

A  - 41 - y e n  r o l d  b o d y  b u i l d e r  e n t e r e d  a f o o t r a c e  w i t h  a  r e f r i g e r a t o r  s t r a p p e d  t o  h i s  b a c k .  I h e  
s t r a p  b r o k e ;  h e  g o t  h u r t ,  l i e  s u e d  a n d  w o n  o v e r  S I  m i l l i o n .  T h e  c a s e  w a s  l - i a n k o  C u l n m h n  \. 
T r n n s w o r l d  I n t e r n a t i o n a l ,  e t  a l . . C 2 2 3  4 9 1  S e p t e m b e r  2 3 ,  1 9 8 2 ;  L o s  A n g e l e s  S u p e r i o r  T o m  l . T i i u r  f . i  
a n  a p p e a l  o f  t h e  j u r y  a w a r d ,  t h e  c a s e  w a s  s e t t l e d  i n  e x c e s s  o f  S I  m i l l i o n ;  n o  s p e c i f i c  f i g u r e  a v a i l ­
a b l e .

T h e  h o t  a i r  b a l l o o n  i n  t h e  d r y e r :  A  p a i r  o f  b a l l o o n i s t s  d e c i d e d  t o  d r y  t h e i r  w e t  h o t  a i r  I a l ­
i e n  i n  a  c o m m e r c i a l  l a u n d r y  d r y e r .  T h e  b a l l o o n  a n d  d r y e r  b l e w  u p ,  d e s t r o y i n g  t h e  l a u n d r y ,  a n d  t h e  
m e n  w e r e  h u r t .  T h e y  s u e d  a n d  w o n  $ 8 8 5 , 0 0 0 .  I l o r a n  v .  A m e r i c a n  L a u n d r y  M a c h i n e r y  I n d u s t r i e s .  
M a r y l a n d  C o u r t  o f  A p p e a l s .

R e m e m b e r  t h e  m a n  w h o  c l a i m e d  t h a t  h i s  S e a r s  l a w n m o w e r  w a s  s o  h a r d  t o  s t a r t ,  t h a t  it n i g -  
g e r c d  a  h e a r t  a t t a c k ?  T h a t  c a s e  w a s  F r e d e r i c k  S .  S h a r e  v .  S e a r s  R o e b u c k  f u .. P e n n s y l v a n i a  f ' u m i m m  
P l e a s  C o u r t ,  C a s e  N o .  2 9 8 4  P A . C  A p r i l  2 7 ,  1 9 8 4 .  M r .  S h a r e  a l r e a d y  h a i l  a  h i s t o r y  o f  c o i o n a i y  p r o b ­
l e m s .  T h e  j u r y  a w a r d e d  h i m  $ 1 . 2  m i l l i o n  p l u s  d a m a g e s  f o r  $ 5 5 0 , 0 0 0  f o r  d e l a y s  i n  s e t t l i n g  t h e  c l a i m .  
P r i o r  t o  S e a r s  a p p e a l i n g  t h e  a w a r d ,  t h e r e  w a s  a n  o u t  o f  c o u r t  s e t t l e m e n t  f o r  a n  u n d i s c l o s e d  a m o u n t .

N E E D  M O R E  I N F O R M A T I O N .  W R I T E  O R  C A L L  T H E  C O A L I T I O N

T h e  Citizens Coalition for Tort R e f o r m
7 3 8  I I  S t r e e t ,  S u i t e  1 0 0  
A n c h o r a g e ,  A K  9 9 5 0 1  
( 9 0 7 )  2 7 6 - 1 1 3 5
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Officers:
A l Tainagni, chairperson
Gene Roguscka, vice chairperson
Dr. Dave McGuire, vice chairperson
D ill Gee, treasurer •
Dave Zundel, secretary
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Contribute to the campaign to restore common sense to the to rt 
system.
Individual:
Company:
Association:
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A fail or deliver to 

T u b  C it iz e n s  C o a l it io n  f o r  T o r t  R e f o r m

P  a  v I i t : p : :  1 i ii g  O r g a n i z a t i o n ' ; :
Alaska A ir Gaitiers 

Alaska Broadcasters Association 
Alaska Chapter, American Institu te of Architects (AlA) 

Alaska Dental Society 
Alaska General Contractors 

.Alaska Chapter, American Optonietric Association 
Alaska Movers Association 

Alaska Oil Marketers Association 
Alaska Rental Association 

Alaska Section, Fairbanks Branch, American Society of Civil 
Engineers

Alaska Society of Professional Engineers 
Alaska Slate Health Association (Hospitals)

Alaska State Medical Association 
Alaska Support Industry Alliance 

Alaska t'ruckers Association 
Alaska Visitors Association 

Anchorage Hoard of Realtors 
Anchorage Restaurant and Beverage Association (Ai l i lA) 

Cabaret Hotel and Restaurant Retailers (CHAR) 
Childb irth Educators 

Daycare Operators Association 
Financial Managers 

Hotel atid Motel Association 
Insurance Hrokers and Agents Association 

Nurse Midwives Association Pension Consultants 
Professional Physical Therapists Association 

Risk Management Association 
Southern Alaska Association of Life Dndcrwiiters



Official Business

A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t e

&

Pouch V 
State Capitol 

Juneau, Alaska 99811

MEMORANDUM

To: All Senators 

From: Senator Tim Kelly

Attached is a copy of an article from the Seattle Post-Intelligencer 
on the efforts of the Washington Legislature to address the tort 
reform problem.
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Lawmakers

O K  limits

on awards 

to injured ;
By Mary Rothschild
P-i Olympia Bureau

OLYMPIA — An extensive rewrite of state liability laws, with tight limits on damage 
awards for the injured, was 
approved 31-16 last night by 
senators convinced their actions will ease the insurance crisis.

In voting to concur with amendments already approved 
by the House, the Senate sent the hill to Gov. Booth Gardner, 
who must decide whether to sign it into law.

Senate opponents argued dial the bill will not make 
liability insurance more available or nffordahlc but will crush the rights of injured victims.

In emotional debate on a hill that Ills been the hottest issue of 
this legislative session, the Sen­ate majority leader, Democrat Ted Bottiger of Graham, said he was so distressed he “ thought very seriously" obout resigning.

'Anti-victim'
"This is the worst thing I've 

ever seen in this Senate," he said.Sen. i ’liil Talmadgo, D-Scet- lie, said the hill will guarantee nothing more than years of "uncertainty, conflict and court challenge" and called it "the most comprehensive anti-victim legislation ever passed by the stale of Washington."But Sen. Alan Thompson, D- Kelso, argued, "If this is extreme, 
then this radicalism is sweeping 
the country."Thompson, prime sponsor of the measure, was joined by Republican lender Sen. Jeanette 
llayner of Walla Walla in con-

1MSIDE
□ The Legislature 
moved closer to ad­
journment by passing 
a supplemental budget 
of $102.9 million/A5 -
□ Sen. H. A, "Bar­
ney" Goltz, president 
pro-tem of the state 
Senate, said he won't 
seek re-election/D2

tending the hill will reform the rules of liability and thus cut 
insurance costs.

The hill's main features in­clude:
□  Eliminating a rule called “joint and several liability if the 

injured party is even purtially at fault.
A rewriting of this rule, 

which had allowed r plaintiff to, collect from any 'defendant ,rc-a gnrdless of the defendants do- 
gtee of fault, was the primary goal of thir coalition sponsoring the legislation.

□  Capping non-economic damages lor "pain nnd suffering" ut $673,000, with u minimum award of $117,000.
Compensation for lost wages nnd medical expenses still would 

be unlimited.
□  Allowing damage awards to be spread out in installment* 

Sec SENATE, Page A-fl

DAVE EKREN/P-I PHOTO
Sen. Phil Talmadge almost seems to be praying for defeat of revisions of Ihe stale’s liabilily 
laws, but Ihe Senate later approved them. Talmadge argued that passage ol what he called the 
"anti-victim legislation" would guaranlee "uncertainty, conflict and court challenge."

Pay raise fcr state elected 
officials clears Legislature

OLYMPIA (API — Slatesenators gave Until legislative 
approval yesterday to give them­
selves and other state elected officials a liny raise. . 
i Tlio Senate passed • tiur'lriH.- '20-14, nnd sent it tn Gov, Booth * 
Gaiilner for signing, after agree­ing to changes made by the 
House. Seven minority Republi­cans joined two dozen Democrats in voting for the measure.

Some elected officials, who 
haven’t had a pay increase shire lit,Sit, would gel raises of up to Ml percent.

legislators would get step increases to raise their pay from the Current 5)3.060 n year tn 517,(XX) a year bv Jan. 1, HUM).

They would have to win re- clcctinn before they could get the pay increase.
Other elected officials would receive a raise Jan. 1, 1937, and another on Jan. 1,1988. Here ore current salaries followed by those two-step increase amounts:
Lt Governor, 563,0(10, $71,900, 556,MX).
□  Lieutenant governor, $28,000, 512,400, $53,800,
D Secretary of state, $.31.(XXI, $12,.100, 553,800.
□  Attorney general, $17,100, 555.-150, $63,81X1.
□  Superintendent of public instruction nnd land commission­er, 512,MX), 563,300, 563,MX).

□  Auditor, treasurer and in­
surance commissioner, 537,200, $16,150, $55,700.

Salaries for legislators would riso to $14,500 on Jon. 12, 1987;«  $15,000 on Jan. 1, 1988; $16,000 nil Jan. 9, 1989, and 517,000 on Jan.-I, 1S90. -
The vote:
Op»n£»crofl hr 114) - Pfrvder. DolHoir. Conner. OrJOfnotl Fleming Garrett. Go tnnrd Goilj, Itoixor. Homtn, Krrtdlfr, MtOi’MWll. McMnnu*. Moo>c. Onrn.Aon. UmtHUiun. Minenorl. Toimodge. Trvomo ion. Vt.unit). Aomn, wnitomv WoiahnHCMiMUant tor 111 - Poller. Qfgcchel. Pcrcto Julmson. r.L̂ oodon. MtOonold, Mil coll Democrat oooln$l III - Hooer.NcrutiHconi agomit I lit - Dorr. Ornllr. Cro* /veil Guru. Homrr, Lee. MrCOtlln. Hew nou’f. Malle*$0° Pullen, Sobng. von Helen Iwjucr. /immrrman

Winds 
kill |
five If  ti c.
7 0  in ju r e d  a s §  
s to rm s  r a k e  -ij 

th r e e  s ta te s  ij

Associated Press *Tornadoes and winds up to 90 
mph raked Indiana, Kentucky and Ohio yesterday, killing a t : loas.t 
five people and injuring os many 
as 70, while cutting electricity to thousands of people nnd destroy­ing dozens of airplanes ot Cincin­nati’s airport. ;

Alxiut 40 people were injured in Newport, Falmouth and Et- 
langer, Ky., stale |mlice said. Eight to nine injuries were report­
ed in Lcxingtnn and Bromley, Kyi, 22 in Indiana and four in Ohio. -

In nearby Covington, Ky!, 
which is across Ihe Ohio Riv’gr front Cincinnati, officials declared 
a slate of emergency and warned non-nsidcnts to keep nut of tin? city nftor high winds knocked out power to most of the city nnd ' ripped roofs from dozens of build­ings.

T ra ile r park h it ' ', ;
High winds "just wiped out" a trailer pnrk on Ihe wist side of Indianapolis nnd caused heavy dantnge to several businesses, said 

a Marion County sheriffs1 dis­patcher. No casualties were re­ported there, ! •
The Nntional Weather .Ser­vice’s Severe Storms' Center ih Kansas City'reported nt lenst 21 tornadoes, with 15 touching down in huiinnu.
In Hancock County, Ind.. a man was crushed to dentil when the ham in which he nnd his brother sought refuge eollapsid under high wands. Ills brother sttlfered minor injuries.
Near Evansville, Ind.. a mar. died when struck by a fulling tree limb while working on n house, police said.

Roof drags man
In .limner To
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U . S .  f o o t b a l l  g e t s  

r o l l i n g  i n  C h i n a  —

t h i n k  o f  t h e  o p t i o n s

Hie iKtlnmli'il imputation nf China In 19H-1 wiih more thnu 1 
liillion people — 1,034,907,000 
to stale it numerically, nnd 
somewhat more precisely.H’h almost impossible to iipprcciole a number tbnt large. Consider this: If you hnd n 
billion dollars ot the time of 
Christ nnd began losing $1,000 n diiy, you’d still be in business. 
You wouldn't be broke until sometime nftcr the yenr 2,000.Of course, if you hnd your heart set on blowing it all by 
•he year 2000, it could be 
arranged. Rut you'd have to contrive some way to increase your losses to $1,369.86 a day.

As you can see, a billion dollnra is a lot of money. And a 
billion people are a lot of people. A friend of mine, trying to impress me with the impor­tance of opening up trade rela­
tions with Chinn (which 1 now plan to do at my next opportu­
nity), said, "Can you imagine the economic consequences to 
the Northwest if we just sold toilet paper to that many peo­ple?"

The Super Bowl
Well sir, 1 bring this up 

today not because we're about 
to sell toilet paper to Chinn, but because we're about to sell 
something far more exciting: professional football.

In fact, it may already have 
\ been sold. I-ast weekend, amid a great deal of excitement, Super Bowl XX — the Chicago 
Bears ngninst the New England Patriots — was shown nation­wide on Chinn Central Televi­
sion, the stute network.Central Television has pre­
viously shown several National Football League games, but 
most Chinese are still unfamil­
iar with the sport, which in Chinese ia translated as "olive ball."

Whnt is plain from this iB that the Chinese needed a crash course in something — either English nr football. And as luck 
would have it, they got one — in football, compliments of the offirin! Communist Party news­paper People's Daily.

'Crash course'
For those who want to “see ourselves as others see us." or

at both ends of the field is 10 yards 
aide.

One side can score six points by 
reaching the gate area of the other 
side and score another point if the 
ball is kicked into the gate again.

Three points can be scored if the 
ball is kicked into the gate from 
outside the gate cone.

Each side has 11 players, and a 
side loses its chance to attack if its 
players cannot more ahead 10 yards 
during four attacks.

Potcntiul enormous
1 don’t normally give finan­cial advice in this space, but if I 

had some money to spare I think I'd put it into the helmet nnd shoulder pad industry. Not only is the sales potential enor­mous if the Chinese people take to the game, but the markup is 
also much greater than on toilet paper.The question, of course, is 
whether olive ball can steal the Chinese heart. Nobody knows that for certain, but as one 
Chinese office worker said when he teamed the game would be 
televised, “ It'a so much more exciting than Ping-Pong.”In the Poople'B Republic, 
that'B high praise.

* ★ ★
The other day in this space I was talking about n friend of mine hero nt the P-I. I talked about his shiny Cndillac, which I said was gray. Arid I talked 

about his philosophy, which 1 said wns sanguine. (Actually what I said wns that he believes 
life is fair, that jerks always get it in the end.)Here's an update, taken 
from a message 1 found when I got to work:

"It i'h silver, Joe. (He meana the car.)“And they nlwnya get it 
during (he means during their 
lives, nut necessarily in Ihe end) anil they nlwuva du it tu

Senate votes to limit awards
From l ’ngo A-l
rnlher than paid in imp lump sum.

Ll Iteipilrlni; -'icdlcul iiinlpiae- tice suits involving rhildrcn to ho 
brought within three years of the 
negligent uct or within one your of discovery.

(iardner, declining to miv whether he will sign the hill, 
promised yesterday to hnve his 
staff and the ullomey geiierul's tort division "review it intensive­ly."

The governor, who lias re­mained outside the sometimes 
hitler lobbying buttle waged by both sides, called limiting liability 
"an issue llint come cnscading out of the ocean — just one big tidal wave that caught everybody with­
out a great deal of foreknowl­
edge."

But Gardner conceded he be­lieves the proposed changes will 
have some impact on reducing insurance rates.

That's what the powerful co­alition of city and county govern­ments, businesses, day-care opera-

tnia, physicians and Insurancecompanies supporting the hill have 
proinlm-il. t 'nllod Ills I.InhlHtv Its- loiin t'milltion, tliL-lr lobbyist* 
wrote the final version of Iho bill,

All (huronlUInn members have been bit hard by sharp rate incminos In linbllilv Insurance. Some Iiiivii wen tbelr policies canceled, leaving them without 
uny coverage.

If the limita to liability laws 
are found to lie constitutional, coiilitjou representatives predict 
reductions in their insurances pre­miums of tip to 30 percent.

The coalition's efforts were opposed by on nlliance of trial lawyers, lulior unions nnd victims’?roups such as Mothers Against 
trunk Driving nnd the Church Council of Greater Seattle.

They ran a well-financed, high­
ly organized media campaign against rewriting liability laws, arguing that insurance companies 
have created the rate crisis 
through their investment deci­sions.

But the coalition, which won

bipartisan legislative support El Hip lipginnlng of this fiOdny era- hloil, pmvrd In Is* i- htggrrtrnill llint couldn't lie stopjitd.
Tnlmmlgu fulled jn a proendur- gorilla" Hist hnd effectively de­

ll I nllenipl to nilil naw ampmb fleeted Attention from Itself by mrnts to the bill. Including a 16 — Jperrent limit on insurance premi­um inrmuie*.
Ho acknowledged that the move would have relumed tho hill 

to the II iiukc, where It would liavo 
to go through the hearing process.That would have killed Iho mea­sure for this session."I believe tliero nro needed 
changes in tort and civil justice,”
Talmadge said, but he argued for 
more time to work out a belter agreement.

In llte beat of nearly twohonm of debate on the issue, Sen. Jim McDermott, D-Seattle, enlletl the  ...   industry a "OOO-poundgorilla" that hnd effectively de- 
nltentlon from Itself, by ..... day-care operators'And snmll business owner* sgninst law­yer*. • ■*

"Mcnnwhilo, watch the stick market and they (the inxt/htioo 
companies) aro doing pretty well," he said.

Hut Hnyncr Insisted lawmak­ers could not "stand by and! do nothing" on tho issuo of sdqfing 
insurance costs. "If we fall to  do 
anything on this, we’re pulling our heads in the sand," she shJil.

G ives You That Special Advantage
•  Increaie Poise and Confidence •  Think and Speak on Your Feet
•  Speak Effectively •  Control Fcor and Worry
•  Sell Yourself and Your Idcos •  Be o Better Conversolionolisl 
» Bo Your Best With Any Group •  Develop Your Hidden Abilities

•  Remember Names

CLASSES N O W  F 6 R M &

Cell 623-6222 or 453-8822 FOR DETAILS
PRESENTED BY Trod G. Veit & Associates, Inc.

Bellevue. WA 98005

Study for a

Paralegal Career
Our 10-month evening Program In’ . 
Paralegal Studies emphasizes In - " . 
tense specialization In one area of 
the law and culminates In a th re e - ’ 
month internship. It prepares you • * 
to  jo in a growing legal p ro fess ion ,'  
The program is lim ited to  30-35 
postbaccalaureale students. , •
Classes begin In September. . -jI
For more Information, contact -1 
David Szatmary at 543-2300, • j
Ext. 313. The application deadline- ‘ j 
Is June 16, so call today. . 1

To celebrate its 75th Anniversary, Whirlpool Corporation has lowered its prices on special models i  {j
r o  i * f o  r * l e .  |.«V I • r>



FIREMANS FUND
INSURANCE COMPANIES

777 San Marin Drive 
Novato, CA 94998 
(415) 899-2000

February 24, 1986

Senator Patrick Rodey 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: TORT REFORM

Enclosed you will find two pamphlets entitled "The American Tort System: 
A Time to Rebalance the Scales of Justice" and "A Citizen's Guide to Tort 
Reform." These are provided to you with compliments from Richard E. 
Wagner, President of Alaska 100 Insurance in Fairbanks, Alaska.

If you wish to obtain extra copies of these brochures, please write to me 
at the address referenced above c/o Tort Reform.

Thank you for your support on these issues.

Si ncerely,

Charlene Conway 
Pub!ic Affai rs
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Allies, opponents 
clash over reforms

'T o r t ' la w s  w o u ld  a l t e r  in s u r a n c e  c o m p e n s a t io n  r u le s
b y  M a r y  S c a r p i n a t o
Times Business Writer
I t ’s  c a l l e d  “ t o r t  r e f o r m . "

T r a n s l a t e  t h a t  a s  a  
w h o l e  n e w  w a y  o f  w h o  
s u e s  w h o m ,  o v e r  w h a t ,  
f o r  h ow - m u c h  u n d e r  
" t o r t  l a w ”  c o m p e n s a t i o n  
c r i t e r i a  f o r  i n j u r e d

p a r t i e s .
S p e c i f i c a l l y ,  o n  i n s u r a n c e  

c l a i m s .
E s p e c i a l l y  w i t h  a n  e y e  t o  

p u t t i n g  a  l i d  o n  t h e  n u m b e r  o f  
t h e s e  c a s e s  t h a t  c a n  g e t  i n t o  
c o u r t  — a n d  t h e  a w a r d  a m o u n t s  
t h a t  j u r i e s  a n d  j u d g e s  c a n  h a n d  
o u t  a f t e r  t h a t .

T h e  A l a s k a  l e g i s l a t u r e  n o w  i s
c o n s i d e r i n g  a  p a c k a g e  o f  t o r t  
r e f o r m  p r o p o s a l s .  R o u g h l y  3 0 
s t a t e s  a r e  c o n s i d e r i n g  o r  a l r e a d y  
h a v e  a d o p t e d  s i m i l a r  p r o v i s i o n s .

T o r t  r e f o r m  i s  e s s e n t i a l l y  a  
r e s p o n s e  t o  w h a t  c u r r e n t l y  i s 
b e i n g  c a l l e d  “ t h e  i n s u r a n c e  
c r i s i s ”  i n  t h i s  c o u n t r y .

E v e r y b o d y  f r o m  d a y - c a r e  
p r o v i d e r s  a n d  a i r  t a x i  o p e r a t o r s  
t o  t h e  A l a s k a  Z o o  a n d  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  a r e  
r e p o r t e d l y  r e e l i n g  u n d e r  
s k y r o c k e t i n g  c o v e r a g e  r a t e s .

M e a n w h i l e ,  a  n u m b e r  o f
b u s i n e s s e s ,  p a r t i c u l a r l y  s m a l l e r  
o n e s ,  a r e  e i t h e r  “ g o i n g  b a r e  o r  
g o i n g  b r o k e . "  T h a t  i s ,  r i s k i n g  
t h e i r  a s s e t s  a s  n o n - i n s u r e d  
s u p p l y  a n d  s e r v i c e  f i r m s  o r  
s i m p l y  c l o s i n g  s h o p  f o r  f e a r  o f  
n o n - i n s u r a b l e  r i s k s .

B u t  i s  t o r t  r e f o r m  r e a l l y  t h e  
r e m e d y  t o  a l l  t h i s ?

W e l l ,  m a y b e  . . . l a t e r .

T o r t  r e f o r m  p r o m i s e s  n o  r a t e  
r e d u c t i o n s ,  b u t  i t  m a y  i n c r .  t s e  
c o v e r a g e  a v a i l a b i l i t y  i n  t h e  
f u t u r e  f o r  s o m e  h i g h e r - r i s k

Mike Schneider 
. . .against tort reform
o p e r a t i o n s  w h o  n o w  c a n n o t  f i n d  
i n s u r a n c e  “ a t  a n y  p r i c e . ”

I t s  p r i m a r y  a i d  i s  f o r  a  
n a t i o n a l  i n s u r a n c e  i n d u s t r y  t h a t  
l a s t  y e a r  r e c o r d e d  $25 b i l l i o n  i n  
u n d e r w r i t i n g  l o s s e s ,  a n d  $21 
b i l l i o n  t h e  y e a r  b e f o r e  t h a t .  .

T h e  i n d u s t r y  i t s e l f  — t o r t  
r e f o r m ’ s  l e a d i n g  l o b b y i s t  — 
c l a i m s  a d d e d  w o e  w i t h  a  r e c o r d -  
b r e a k i n g  r i s e  i n  i n s u r a n c e  s u i t  
f i l i n g s  a n d  j u r y  a w a r d s .

R e l i e f  f r o m  t h e s e  a r g u a b l y  
c o u l d  r e d u c e  p r e m i u m  
r e q u i r e m e n t s  o n  p o l i c y  h o l d e r s  
a s  a n  a f t e r e f f e c t .

H o w e v e r ,  a n t i - t o r t  r e f o r m i s t s  
— l e d  b y  t r i a l  l a w y e r  
a s s o c i a t i o n s — s e e  n o  r e a s o n  f o r  
i n j u i y  a n d  a c c i d e n t  v i c t i m s ’ 
r e c o v e r y  r i g h t s  t o  s u f f e r .

T h e i r  a r g u m e n t  i s  t h a t  t h e  
i n d u s t r y  i s  o n l y  s i t t i n g  i n  i t s  o w n

f i n a n c i a l  s t e w  a n d  c r y i n g  f o r  
p u b l i c  b a i l o u t  a la C h r y s l e r  C o r p .  
b u t  w i t h o u t  t h e  a u t o m a k e r ’ s  
p a y b a c k  c l a u s e .

E v e n  a  U . S .  A t t o r n e y  
G e n e r a l ’ s  p o l i c y  g r o u p ,  w h i c h  
a d v o c a t e s  t o r t  r e f o r m ,  p u b l i s h e d  
a  r e p o r t  i n  F e b r u a r y ,  s a y i n g :

“ T h e s e  u n d e r w r i t i n g  l o s s e s  
a p p e a r  t o  b e  l a r g e l y  a  r e s u l t  o f  
c o v e r a g e  w r i t t e n  in t h e  l a t e  1970s 
a n d  e a r l y  1 98 0 s  w h i c h  m a y  h a v e  
b e e n  u n d e r p r i c e d  d u e  t o  t h e  
i n d u s t r y ’ s  d e s i r e  t o  o b t a i n  
p r e m i u m  i n c o m e  t o  i n v e s t  a t  t h e  
t h e n - p r e v a i l i n g  h i g h  i n t e r e s t  
r a t e s . ”

M i k e  S c h n e i d e r ,  a  l o c a l  
a t t o r n e y  s p e c i a l i z i n g  in c l a i m a n t  
r e p r e s e n t a t i o n ,  t a k e s  a i m  a t  t h e  
i n s u r a n c e  i n d u s t r y  f o r  t a r g e t i n g  
j u r o r s  a s  a  m a j o r  s o u r c e  o f  i t s  
p r o b l e m s .

" T h e  j u r y  i s  b e i n g  a t t a c k e d  b y  
t h e  i n d u s t r y  a n d  b y  l e g i s l a t o r s  a s  
b e i n g  a  r a n d o m  c o l l e c t i o n  o f  
b o z o s , ”  s a y s  S c h n e i d e r ,  w h o  i s 
a c t i v e l y  i n v o l v e d  i n  t h e  a n t i - t o r t  
r e f o r m  c a m p a i g n .

H i g h  d a m a g e  a w a r d s ,  w h i c h  
t o r t  r e f o r m i s t s  l i k e  t o  l a b e l  
“ o u t l a n d i s h ”  a n d  “ e x o r b i t a n t , "  
a r e  “ d a m n e d  f e w  h e r e  a n d  
t h e y ’ v e  a l l  b e e n  f o r  t e r r i b l y  
i n j u r e d  p e o p l e , ”  h e  s a y s ,  a d d i n g  
t h a t  t h e  p r o p o s a l  t o  c a p  s u c h  
a w a r d s  c a n  o n l y  h u r t  
c o m p e n s a t i o n  p o s s i b i l i t i e s  f o r  
w o r s t - c a s e  v i c t i m s .

B i l l  G e e ,  a n  i n s u r a n c e  a g e n t  
h e r e  w h o  i s a c t i v e  i n  t h e  t o r t  
r e f o r m  d r i v e ,  a g r e e s  t h a t  A l a s k a  
i s  n o t  k n o w n  f o r  e x c e p t i o n a l l y  
h i g h  d a m a g e  a w a r d s .

“ T h e  i n s u r a n c e  c o m p a n i e s  
m a k e  m o n e y  i n  A l a s k a , "  a d m i t s  
G e e .

“ B u t  w e  c o n s t a n t l y  w a n t  t o  

S e e  I n s u r a n c e ,  p a g e  D - l l
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S u n d a y ,  A p r i l  1 3 , 1 9 8 6 ,  T h e  A n c h o r a g e  T i m e s  D-ll

Insurance reforms might widen coverage but not cut costs
C o n t i n u e d  f r o m  p a g e  D - 5

s e p a r a t e  A l a s k a  f r o m  t h e  r e s t  o f  
t h e  w o r l d ,  a n d  w e  c a n ’ t , "  h e  
a d d s .  " T h e  f a c t  i s  t h a t  t h e r e ’ s  
o n l y  s o  m u c h  m o n e y  o u t  t h e r e  
t o r  t h e  ( n a t i o n w i d e )  i n s u r a n c e  
c o m p a n i e s  t o  u s e . ’ ’

I n  s u c h  a  t i g h t - f i n a n c e  s i t u a ­
t i o n ,  G e e  s a y s  t h e  i n d u s t r y  l o g i ­
c a l l y  w i l l  f u n n e l  i t s e l f  t o w a r d  t h e  
L o w e r  4 8 w h e r e  c l i m a t i c  a n d  
g e o g r a p h i c  c o n d i t i o n s  m a k e  
m a n y  v e n t u r e s  l e s s - r i s k y  p o l i c y  
i n v e s t m e n t s .

" N o n e  o f  t h e  i n s u r a n c e  c o m ­
p a n i e s  a r e  s a y i n g  t h a t  r a t e s  w i l l  
g o  d o w n  ( i f  t o r t  r e f o r m  is 
a d o p t e d ) , ”  G e e  c l a r i f i e s .  “ B u t  
o n e  t h i n g  it w i l l  e f f e c t  i s  t h a t  
m o r e  c o m p a n i e s  w i l l  b e  a b l e  t o

w r i t e  ( p o l i c i e s ) . ’ ’
" T h e  l o n g - t e r m  e f f e c t  i s  w h a t  

w e ’ r e  l o o k i n g  a t , "  h e  s a y s  o f  a  
c o v e r a g e  s i t u a t i o n  t h a t  s h o u l d  
i m p r o v e  f o r  p o l i c y  h o l d e r s ,  o r  
s e e k e r s ,  i f  t h e  i n d u s t r y ’ s  f i n a n ­
c i a l  s t a t u s  i s i m p r o v e d .

T o r t  r e f o r m i s t s  a l s o  e m p h a ­
s i z e  t h a t  t h e  d r i v e  t o  h o l d  d o w n  
d o l l a r  v e r d i c t s  i s n o t  in t h e  a r e a  
o f  a c t u a l  d a m a g e s  ( s a y ,  f o r  m e d ­
i c a l  e x p e n s e s )  b u t  i n  t h a t  o f  
“ p a i n  a n d  s u f f e r i n g ”  a n d  o t h e r  
n o n - e c o n o m i c  c o m p e n s a t i o n ,  
w h i c h  t h e y  c l a i m  o f t e n  i s  i n f l a t e d  
b y  j u r o r  s y m p a t h y  i n  a n  e m o ­
t i o n a l  c o u r t r o o m  s e t t i n g .

B u t  o p p o n e n t s  l i k e  S c h n e i d e r  
s a y  s u c h  a  p r o p o s a l  a g a i n  p i c k s  
“ v i c t i m s  l i k e  t h e  y o u n g ,  p o o r  a n d  
s u b s i s t e n c e  l i v e r s  w h o  d o n ’ t h a v e

Si aft?; Li «•, •;
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Tort reformists also emphasize that the drive 
to hold down dollar verdicts is not in the area 
of actual damages but in that of 'pain and 
suffering' and other non-economic 
compensation, which they claim often is 
inflated by juror sympathy in an emotional 
courtroom setting.

a  l o t  o f  W - 2 s  ( s a l a r y  t a x  d e d u c ­
t i o n  s t a t e m e n t s )  t o  p r o v e  e c o ­
n o m i c  d a m a g e s . ”

U n d e r  t h e s e  a w a r d  r e s t r i c ­
t i o n s ,  h e  s a y s :  " A  5 - y e a r - o l d  b o y  
c a n  h a v e  h i s  l e g s  t r a u m a t i c a l l y  
r e m o v e d  a n d  g e t  $2 0 , 0 00  i n  m e d i ­
c a l - a n d  $5 , 00 0 i n  p a i n  a n d  s u f f e r ­
i n g .  I n  m y  v i e w ,  t h a t ’s  n o t  r e a ­
s o n a b l e  a n d  t h a t ’ s  n o t  f a i r .

" T h a t  k i d  c a n  h a v e  h i s  l i f e  l i t ­
e r a l l y  c r u m p l e d  u p  a n d  t r a s h e d  
i n  f r o n t  o f  h i m , ”  S c h n e i d e r  c o n ­
t i n u e s .

B u t  w i t h  n o  w a g e s  t o  s h o w  a s  
l o s t  a n d  n o  d e p e n d e n t s  l e f t  w i t h ­
o u t  s u p p o r t ,  a c t u a l  d a m a g e s  in 
s u c h  a  c a s e  m a y  m a k e  f o r  a  r e l a ­
t i v e l y  m i n i m a l  a w a r d .

G e e  h e a r s  s o r r y  s t o r i e s  a t  h i s  
d e s k  d a i l y ,  h e  s a y s ,  b u t  m o r e  
f r o m  t h e  h o m e - p r o v i d e r  f a m i l y -  
s u p p o r t e r  p o i n t  o f  v i e w .

H e  t o l d  o f  o n e  c l i e n t  i n  t h e  a i r  
c a r r i e r  b u s i n e s s  w h o s e  c o v e r a g e  
c o s t  $8 , 50 0  t w o  y e a r s  a g o ,  $2 4 , 0 00  
l a s t  y e a r ,  a n d  i s  l o o k i n g  a t  $65 , 0 00  
i n  p r e m i u m s  f o r  p o l i c y  r e n e w a l  
t h i s  y e a r .

“ H i s  d e c i s i o n  i s  t h a t  h e ’s  g o t  
t o  g o  w i t h o u t  ( i n s u r a n c e )  o r  
c l o s e  h i s  d o o r s  b e c a u s e  h e  c a n ’ t 
h a v e  a  p r o f i t  m a r g i n  t o  m a k e  u p  
f o r  it ( c o v e r a g e  c o s t s ) , ”  e x p l a i n s  
G e e .

I f  v e r d i c t  a w a r d s  h a v e  n o t  
s o a r e d  o u t  o f  s i g h t  h e r e ,  t h e

s h e e r  v o l u m e  o f  c a s e  f i l i n g s  h a s  
c e r t a i n l y  t a k e n  a  d r a m a t i c  u p ­
s w i n g .

A l t h o u g h  t h e r e  i s n o  w a y  t o  
c a l c u l a t e  h o w  m a n y  a r e  i n s u r ­
a n c e  c l a i m s ,  g e n e r a l  c i v i l  d a m ­
a g e  s u i t s  f i l e d  i n  A l a s k a  S u p e r i o r  
C o u r t  d i d  t a k e  a  r i s e  f r o m  1 , 3 0 5  in 
1984 t o  2 , 0 9 6  i n  1985 .

A n d  m u c h  o f  t h e  s o - c a l l e d  i n ­
s u r a n c e  c r i s i s  i s  d u e  j u s t  t o  
A m e r i c a n s ’ e v e r - i n c r e a s i n g  w i l l ­
i n g n e s s  t o  s u e ,  s a y s  G e e .

“ I ’ l l g u a r a n t e e  y o u , ”  h e  s a y s ,  
“ t h a t  i f  y o u  s l i p  a n d  f a l l  o n  t h e  
s i d e w a l k  i n  f r o n t  o f  s o m e b o d y ’ s  
b u s i n e s s ,  t h e  f i r s t  f o u r  p e o p l e  t o  
s t o p  w i l l  t e l l  y o u  t o  s u e  a n d  t h e  
f i f t h  w i l l  t e l l  w h o ’ s  a n  a t t o r n e y  t o  
c a l l . ”

A c c o r d i n g  t o  G e e ,  t h e  n o t i o n  
t h a t  s o m e o n e  s h o u l d  b e  f o u n d  t o  
p a y  h a s  r e p l a c e d  t h e  o n e  t h a t  i n ­
d i v i d u a l s  m u s t  s o m e t i m e s  a c c e p t  
r e s p o n s i b i l i t y  f o r  t h e i r  o w n  f a t e s .

“ F o r  e x a m p l e , ”  h e  s a y s ,  “ w e  
l i v e  i n  a  s t a t e  w i t h  l o t s  o f  i c e  a n d  
i t ’s  p r a c t i c a l l y  h u m a n l y  i m p o s s i ­
b l e  t o  m a k e  s u r e  i t ’ s  a l l  k e p t  
c l e a r e d .  S o ,  m a y b e  w e  d o  h a v e  
t h e  r e s p o n s i b i l i t y  t o  a t  l e a s t  
l e a r n  h o w  t o  w a l k  o n  i t . ”

I n s u r a n c e  c o m p a n i e s  m i g h t  
a l s o  d o  t h e i r  p a r t  t o  m a k e  s u r e  
c l a i m  p a y m e n t s  a r e  p r o m p t ,  h e  
s a y s ,  " s o  m a n y  g o o d  p e o p l e  d o n ’ t 
e n d  u p  g e t t i n g  b i l l s  ( f r o m  c u n ­

n i n g  c r e d i t o r s )  t h a t  d r i v e  t h e m  
t o  g e t  a t t o r n e y s . ”

T o r t  r e f o r m i s t s  l i k e  t o  p o i n t  
o u t  t h a t  t h e  l a w y e r s  n o w  c h a l ­
l e n g i n g  t h e i r  p r o p o s a l s  a r e  t h e  
s a m e  p r o f e s s i o n a l s  w h o  e a r n  
t h e i r  l i v e l i h o o d s  w i t h  t y p i c a l  
c h u n k s  o f  3 0  p e r c e n t  o r  m o r e  o u t  
o f  c l a i m a n t s '  c a s e  a w a r d s .

B u t  S c h n e i d e r  s a y s  t h e  i n s u r ­
a n c e  i n d u s t r y  h a s  b e e n  l e s s  t h a n  
c a n d i d  a b o u t  t h e  p r o f i t s  it p u l l s  
i n ,  t o o .

L a w y e r s  c l a i m  t h e  i n d u s t r y  
h a s  r e f u s e d  t o  b r e a k  d o w n  a n d  
m a k e  p u b l i c  i t s  p r o f i t s  a n d  l o s s e s  
o n  a  c a r e f u l  “ l i n e  i t e m ”  b a s i s  
a n d  h a s  n o t  o f f e r e d  m o r e  l o w -  
r a t e  p o l i c i e s  t o  c l i e n t s  W i t h  l o w -  
c l a i m  h i s t o r i e s .

T h e s e  a t t o r n e y s  a l s o  w i s h  
s t a t e s  a c r o s s  t h i s  c o u n t r y  w o u l d  
t a k e  a  c l o s e r  l o o k  a t  O n t a r i o ,  
C a n a d a ,  w h e r e  m a n y  o f  t h e  t o r t  
r e f o r m  p r o p o s a l s  b e i n g  c o n s i d ­
e r e d  h e r e  a l r e a d y  a r e  i n  p l a c e .

A c c o r d i n g  t o  a  r e p o r t  c o m ­
p i l e d  b y  a  t r i a l  l a w y e r s ’ l o b b y :  
" P a i n  a n d  s u f f e r i n g  a w a r d s  
( t h e r e )  a r e  c a p p e d  a t  $18 5 , 000 ,  
p u n i t i v e  d a m a g e s  a r e  v i r t u a l l y  
n o n - e x i s t e n t  . . .  Y e t  t h e  i n s u r ­
a n c e  i n d u s t r y  i s  r a i s i n g  i t s  r a t e s  
4 0 0  p e r c e n t  a n d  m o r e ,  c a n c e l i n g  
p o l i c i e s  i n  m i d t e r m  a n d  r e f u s i n g  
t o  p r o v i d e  c o v e r a g e  a t  a n y  p r i c e  
b o t h  i n  t h e  U . S . ,  w h i c h  h a s  n o t  
e n a c t e d  t h e  t o r t  p r o v i s i o n s  t h e  
i n d u s t r y  s e e k s ,  a n d  i n  O n t a r i o ,  
w h e r e  s u c h  p r o v i s i o n s  h a v e  l o n g  
b e e n  i n  t h e  l a w . "
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Kodiak and Anchorage Public Meetings
T h e  s i x t h  g e n e r a l  m e e t i n g  o f  t h e  U n i t e d  S t a t e s  A r c t i c  

R e s e a r c h  C o m m i s s i o n  ( A R C )  w i l l  b e  c o m p r i s e d  o f  t w o  
s e p a r a t e  p a r t s .  O n e  is t o  b e  h e l d  i n  K o d i a k  o n  A p r i l  2 8 ,  
1 9 8 6 ;  t h e  o t h e r  is s c h e d u l e d  t o  o c c u r  o n  t h e  f o l l o w i n g  d a y  
i n  A n c h o r a g e .  T h e  K o d i a k  s e s s i o n s  a r e  p l a n n e d  t o :  
( 1 )  p r o v i d e  i n f o r m a t i o n  a b o u t  t h e  m i s s i o n  a n d  a c t i v i t i e s  
o f  t h e  C o m m i s s i o n ,  a n d  ( 2 )  a c q u i r e  i n p u t  a b o u t  f i s h e r i e s  
e c o s y s t e m  r e s e a r c h  n e e d s  a s  s u c h  w o r k  m a y  r e l a t e  t o  t h e  
B e r i n g  S e a  a n d  t h e  A l e u t i a n  l i t t o r a l  z o n e .  K o d i a k  h a s  
i m p o r t a n t  c o m m e r c i a l  i n t e r e s t s  i n  b o t h  o f  t h e s e  a r e a s ,  
a n d  t h e  a c q u i s i t i o n  o f  u s e f u l  t e s t i m o n y  o n  r e s e a r c h  n e e d s  
c o n c e r n e d  w i t h  h a r v e s t i n g ,  p r o c e s s i n g ,  m a r k e t i n g ,  a n d  
t r a n s p o r t i n g  t h e  c a t c h  is e x p e c t e d .  T h e  p u b l i c  m e e t i n g s  in 
K o d i a k  a r e  s c h e d u l e d  t o  s t a r t  a t  8 : 3 0  a . m .  a t  t h e  C o m ­

m u n i t y  C o l l e g e . . m i d d a y  a n d  i n  t h e  e a r l y  a f t e r n o o n  o f  
t h e  2 8 t h ,  t h e  C o m m i s s i o n  wi l l  m e e t  w i t h  t h e  K o d i a k  
B o r o u g h  A s s e m b l y  a n d  t h e  K o d i a k  C i t y  C o u n c i l .

T h e  A n c h o r a g e  s e s s i o n s  s t a r t  a t  9 : 0 0  a . m . ,  A p r i l  2 9 ,  
i n  t h e  a u d i t o r i u m  o f  t h e  A n c h o r a g e  M u s e u m  o f  H i s t o r y  
a n d  A r t ,  121 W e s t  7 t h  A v e n u e .  D r .  O r a n  Y o u n g ,  
N o r t h e r n  S t u d i e s  C e n t e r ,  W o l c o t t ,  V e r m o n t ,  w i l l  p r e s e n t  
a  p u b l i c  l e c t u r e  e n t i t l e d  “ A r c t i c  G e o p o l i t i c s  a n d  T h e i r  
I m p a c t  o n  R e s e a r c h . ’ ’ A  g e n e r a l  u n d e r s t a n d i n g  o f  
n o r t h e r n  g e o p o l i t i c a l  t r e n d s  is i m p o r t a n t  i n  m a k i n g  a 
l o n g - r a n g e  f o r e c a s t  o f  A r c t i c  r e s e a r c h  n e e d s .  O t h e r  
a c t i v i t i e s  p l a n n e d  f o r  A n c h o r a g e  a r e  a  p r e s s  c o n f e r e n c e  
a n d  a  b u s i n e s s  s e s s i o n  o f  t h e  C o m m i s s i o n .

The Commission and its Activities
T h e  C o m m i s s i o n  w a s  e s t a b l i s h e d  b y  t h e  A r c t i c

R e s e a r c h  a n d  P o l i c y  A c t  o f  1 9 8 4 .  I t s  d u t i e s  a r e  t o :

1 .  d e v e l o p  a n d  r e c o m m e n d  a n  i n t e g r a t e d  n a t i o n a l  A r c t i c  
r e s e a r c h  p o l i c y ;

2 .  a s s i s t  t h e  I n t e r a g e n c y  A r c t i c  R e s e a r c h  P o l i c y  C o m m i t ­
t e e  i n  e s t a b l i s h i n g  a  n a t i o n a l  A r c t i c  r e s e a r c h  p r o g r a m  
p l a n  t o  i m p l e m e n t  t h e  A r c t i c  r e s e a r c h  p o l i c y ;

3 .  f a c i l i t a t e  c o o p e r a t i o n  b e t w e e n  t h e  F e d e r a l  G o v e r n ­
m e n t  a n d  S t a t e  a n d  l o c a l  g o v e r n m e n t s  w i t h  r e s p e c t  t o  
A r c t i c  r e s e a r c h ;

4 .  r e v i e w  F e d e r a l  r e s e a r c h  p r o g r a m s  i n  t h e  A r c t i c  a n d  
s u g g e s t  i m p r o v e m e n t s  i n  c o o r d i n a t i o n  a m o n g  p r o ­
g r a m s ;

5 .  r e c o m m e n d  m e t h o d s  t o  i m p r o v e  l o g i s t i c a l  p l a n n i n g  
a n d  s u p p o r t  f o r  A r c t i c  r e s e a r c h  a s  m a y  b e  a p p r o p r i a t e  
a n d  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s  a n d  p u r p o s e s  o f  
t h i s  t i t l e ;

6 .  s u g g e s t  m e t h o d s  f o r  i m p r o v i n g  e f f i c i e n t  s h a r i n g  a n d  
d i s s e m i n a t i o n  o f  d a t a  a n d  i n f o r m a t i o n  o n  t h e  A r c t i c  
a m o n g  i n t e r e s t e d  p u b l i c  a n d  p r i v a t e  i n s t i t u t i o n s ;

7 .  o f f e r  o t h e r  r e c o m m e n d a t i o n s  a n d  a d v i c e  t o  t h e  I n t e r ­
a g e n c y  C o m m i t t e e  a s  it m a y  f i n d  a p p r o p r i a t e ;  a n d

8 .  c o o p e r a t e  w i t h  t h e  G o v e r n o r  o f  t h e  S t a t e  o f  A l a s k a  
a n d  w i t h  a g e n c i e s  a n d  o r g a n i z a t i o n s  o f  t h a t  S t a t e  
w h i c h  t h e  G o v e r n o r  m a y  d e s i g n a t e  w i t h  r e s p e c t  t o  t h e  
f o r m u l a  i o n  o f  A r c t i c  r e s e a r c h  p o l i c y .

N o  l a t e r  t h a n  J a n u a r y  3 1 o f  e a c h  y e a r ,  t h e  C o m m i s ­
s i o n  w i l l  ( 1 )  p u b l i s h  a  s t a t e m e n t  o f  g o a l s  a n d  o b j e c t i v e s  
w i t h  r e s p e c t  t o  A r c t i c  r e s e a r c h  t o  g u i d e  t h e  I n t e r a g e n c y  
C o m m i t t e e  i n  t h e  p e r f o r m a n c e  o f  i t s d u t i e s ,  a n d  ( 2 )  s u b ­
m i t  t o  t h e  P r e s i d e n t  a n d  t o  t h e  C o n g r e s s  a  r e p o r t  d e s c r i b ­
i n g  t h e  a c t i v i t i e s  a n d  a c c o m p l i s h m e n t s  o f  t h e  C o m m i s ­
s i o n  d u r i n g  t h e  i m m e d i a t e l y  p r e c e d i n g  f i s c a l  y e a r .

I n  F e b r u a r y  1 9 8 5 ,  P r e s i d e n t  R e a g a n  a p p o i n t e d  
D r .  J a m e s  H .  Z u m b e r g e ,  p r e s i d e n t  o f  t h e  U n i v e r s i t y  o f  
S o u t h e r n  C a l i f o r n i a ,  a s  C h a i r m a n  o f  t h e  A r c t i c  R e s e a r c h  
C o m m i s s i o n .  T h e  o t h e r  t w o  s c i e n t i f i c  m e m b e r s  
a p p o i n t e d  w e r e  v i c e  c h a i r m a n  J u a n  G .  R o e d e r e r ,  
G e o p h y s i c a l  I n s t i t u t e ,  U n i v e r s i t y  o f  A l a s k a - F a i r b a n k s ,  
a n d  D r .  A .  L .  W a s h b u r n ,  Q u a t e r n a r y  R e s e a r c h  C e n t e r ,
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U n i v e r s i t y  o f  W a s h i n g t o n .  M e s s r s .  E l m e r  E .  R a s m u s o n ,  
A n c h o r a g e ,  a n d  O l i v e r  L e a v i t t ,  B a r r o w ,  a r e  r e s p e c t i v e l y  
p r e s i d e n t i a l  a p p o i n t e e s  t o  c o m m i s s i o n  p o s i t i o n s  s e t  a s i d e  
f o r  b u s i n e s s / i n d u s t r y  a n d  t h e  i n d i g e n o u s  N a t i v e s  o f  t h e  
A m e r i c a n  A r c t i c .  M r .  E r i c h  B l o c h ,  d i r e c t o r ,  N a t i o n a l  
S c i e n c e  F o u n d a t i o n ,  i s a n  ex officio m e m b e r .  
W .  T i m o t h y  H u s h e n  s e r v e s  a s  e x e c u t i v e  d i r e c t o r .

T h e  s i s t e r  o r g a n i z a t i o n  c r e a t e d  b y  t h e  A c t  i s t h e  
I n t e r a g e n c y  A r c t i c  R e s e a r c h  P o l i c y  C o m m i t t e e .  I t s  r o l e  is 
t o  e s t a b l i s h  a n d  t o  d e v e l o p  a  f i v e - y e a r  p r o g r a m  p l a n  t o  
i n t e g r a t e  f e d e r a l  r e s e a r c h  a c t i v i t i e s  i n  t h e  A r c t i c .  T h e  
C o m m i t t e e  h a s  r e p r e s e n t a t i v e s  f r o m  a l l  f e d e r a l  a g e n c i e s ,  
c o n d u c t i n g  r e s e a r c h  i n  t h e  A r c t i c  w i t h  t h e  N a t i o n a l  
S c i e n c e  F o u n d a t i o n  s e r v i n g  a s  c h a i r .

T h e  C o m m i s s i o n ’ s a c c o m p l i s h m e n t s  s i n c e  it b e g a n  
o p e r a t i o n s  i n  M a r c h  1 9 8 5  i n c l u d e :  ( 1 )  t h e  a c q u i s i t i o n  o f  
i n f o r m a t i o n  o n  U . S .  A r c t i c  r e s e a r c h  n e e d s  t h r o u g h  
p u b l i c  t e s t i m o n y  a t m e e t i n g s  i n  A n c h o r a g e ,  F a i r b a n k s ,

B a r r o w ,  L o s  A n g e l e s ,  a n d  S e a t t l e ;  ( 2 )  t h e  d e v e l o p m e n t  
o f  g u i d e l i n e s  o f  U . S .  A r c t i c  R e s e a r c h  p o l i c y ;  ( 3 )  t h e  
p r e p a r a t i o n  o f  National Needs and Arctic Research: A 
Framework for Action, a n  o v e r v i e w  o f  r e s e a r c h  n e e d s  
a n d  p r i o r i t i e s  t o  g u i d e  t h e  I n t e r a g e n c y  C o m m i t t e e  i n  its 
w o r k ;  ( 4 )  t h e  o p e n i n g  o f  a n  o f f i c e  i n  A l a s k a ;  ( 5 )  t h e  
p u b l i c a t i o n  o f  t h e  a n n u a l  r e p o r t  d e t a i ’ L i g  f i s c a l  y e a r  1 9 8 5  
a c t i v i t i e s ;  ( 6 )  m e e t i n g s  w i t h  t h e  g o v e r n o r ,  l e g i s l a t i v e  
c o m m i t t e e s ,  a n d  k e y  a d m i n i s t r a t o r s  i n  A l a s k a ;  a n d  
( 7 )  s i g n i n g  a g r e e m e n t s  w i t h  A l a s k a n  o f f i c i a l s  t o  p r o m o t e  
n a t i o n a l / s t a t e  c o o p e r a t i o n  i n  i n f o r m a t i o n  t r a n s f e r  a n d  
t h e  i d e n t i f i c a t i o n  o f  n o r t h e r n  h e a l t h  r e s e a r c h  n e e d s .  ( T h e  
s i g n i n g  o f  a  s i m i l a r  a g r e e m e n t  t o  f o r m  a  j o i n t  g r o u p  t o  
i d e n t i f y  B e r i n g  S e a  f i s h e r y  e c o s y s t e m  r e s e a r c h  n e e d s  is 
p e n d i n g . )  C o p i e s  o f  t h e  C o m m i s s i o n ’ s a n n u a l  r e p o r t  m a y  
b e  o b t a i n e d  t h r o u g h  t h e  o f f i c e s  i n  L o s  A n g e l e s  o r  
A n c h o r a g e .

Alaska Office
T h e  C o m m i s s i o n  o p e n e d  a n  A l a s k a  o f f i c e  a t 

7 0 7  A  S t r e e t ,  A n c h o r a g e ,  A l a s k a ,  9 9 5 0 1  i n  J a n u a r y  
1 9 8 6 .  T h i s  o f f i c e  is e x p e c t e d  t o  p r o v i d e  l o c a l  c o o r d i n a ­
t i o n  o f  C o m m i s s i o n  a c t i v i t i e s  w i t h  S t a t e  a n d  l o c a l  
r e s e a r c h  o r g a n i z a t i o n s ,  a n d  s e r v e  a s  a  p l a c e  o f  c o n t a c t  in 
t h e  N o r t h .  S t a f f  s u p p o r t  is p r o v i d e d  b y  L y l e  D .  P e r r i g o .

T h e  N e w s l e t t e r

On the Arctic Rim is t h e  n e w s l e t t e r  o f  t h e  A r c t i c  
R e s e a r c h  C o m m i s s i o n  ( A R C ) .  T h e  p u r p o s e s  o f  t h i s  
p u b l i c a t i o n  a r e :  ( 1 )  p r o v i d e  a n  o v e r v i e w  o f  A R C  
a c t i v i t i e s ,  a n d  ( 2 )  d i s s e m i n a t e  i n f o r m a t i o n  a b o u t  r e l a t e d  
t h e m e s .  C o p i e s  o f  t h e  f i r s t  e d i t i o n  a r e  b e i n g  m a i l e d  t o :  
( 1 )  t h o s e  w h o  t e s t i f i e d  b e f o r e  o r  o t h e r w i s e  c o n t a c t e d  
A R C ,  ( 2 ) s t u e  a n d  f e d e r a l  o f f i c i a l s  r e s p o n s i b l e  f o r  
A r c t i c  r e s e a r c h ,  ( 3 )  i n d i v i d u a l s  c o n d u c t i n g  r e s e a r c h  in 
t h e  A r c t i c ,  a n d  ( 4 )  o t h e r s  w h o  m a y  h a v e  e x p r e s s e d  a n  i n ­
t e r e s t  i n  f o l l o w i n g  A R C  a c t i v i t i e s .  Y o u  m a y  b e  a d d e d  t o  
t h e  m a i l i n g  l i s t b y  w r i t i n g  t o  t h e  e d i t o r ,  L y l e  D .  P e r r i g o ,  
i n  A n c h o r a g e .

U . S .  A r c t i c  R e s e a r c h  C o m m i s s i o n  
7 0 7  A  S t r e e t
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

The H ono rab le  P a t r ic k  Rodey 
Cha irm an , Senate J u d ic ia r y  

Com m ittee 
A la s ka  S ta te  L e g is la tu r e  
C a p ito l B u i ld in g ,  Pouch V 
Juneau , A la s ka  99811
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A p r i l  14, 1986

Honorable P a t r i c k  Rodey 
Chairman,  J u d i c i a r y  Committee 
Alaska  S t a t e  Sena te  
P. 0 .  Box V 
Juneau ,  Alaska  99811

Re: The I n s u r a n c e  C r i s i s  and Tor t  Reform 

Dear Sen a to r  Rodey:

I have p r a c t i c e d  law i n  Juneau  s i n c e  1959, am a former  A s s i s t a n t  A t to r n e y  
G e n e ra l ,  former Juneau C i t y  A t to r n e y ,  and have a modest b u t  r e s p e c t a b l e  
p r a c t i c e .  Over th e  y e a r s  I  have h a n d led  a f a i r  s h a r e  of  p e r s o n a l  i n j u r y  and a 
number of  wrongfu l  d e a th  c a s e s  f o r  t h e  v i c t i m s  and f a m i l i e s  o f  v i c t i m s  of 
n e g l i g e n c e .  I have no ax t o  g r i n d  because  f o r  t h e  p a s t  y e a r  I  have been g e a r in g  
down t o  an even more r e l a x e d  p r a c t i c e ,  which o b v io u s ly  does not  i n c l u d e  a heavy 
l i t i g a t i o n  s c h e d u le .  N e v e r t h e l e s s ,  I  speak out  s t r o n g l y  a g a i n s t  l e g i s l a t i o n  
which would c r e a t e  a s p e c i a l  c l a s s  of  p eop le  t o  be d i s c r i m i n a t e d  a g a i n s t :  th e  
v i c t i m  of n e g l i g e n c e .

As I wro te  t o  Rep. Mike M i l l e r  a whi le  ago, when you c o n s id e r  t h e  many 
i d e a s  a f o o t  to  a l l e v i a t e  t h e  i n s u r a n c e  c r i s e s ,  pause  f o r  a moment o r  two. In 
t h e  l i f e  of  a l e g i s l a t o r  many g roups  seek  exemption.  I t  may be from budge t  
c u t s ,  from t a x e s  or  th e  a p p l i c a t i o n  of some law, r u l e  o r  r e g u l a t i o n .  These 
r e q u e s t s  f o r  s p e c i a l  t r e a t m e n t  i n v a r i a b l y  in v o lv e  money. The burden of  one 
man's  exemption i s  u s u a l l y  s h a re d  by a l l  who pay t a x e s  and i s  s p re a d  e v en ly .

T or t  re fo rm  i s  d i f f e r e n t .  I t  c a l l s  f o r  payment by a c l a s s  which a l r e a d y  
c a r r i e s  s p e c i a l  b u rd en s .

These A laskans  a r e  a s t r a n g e  and p i t i f u l  l o t .  They a r e  t h e  b r a i n - i n j u r e d  
c h i l d r e n  s t r u c k  by a u to m o b i l e s ;  t h e  h e l p l e s s  p a s s e n g e r s  i n  th e  a i r p l a n e s  t h a t  
s h o u ld  not  have taken  o f f  t h a t  day;  t h e  p reg na n t  women whose l i v e s  have pe rh aps  
been j e o p a r d i z e d  by in com peten t  d o c t o r s ;  they  a r e  th e  maimed, t h e  s c a r r e d ,  th e  
b l i n d e d  and th e  c r i p p l e d .  I n c l u d e ,  a l s o ,  i n  t h i s  group t h e  s u r v i v o r s  of th o s e  
who were k i l l e d  by a c t s  of  n e g l i g e n c e .  [1] Of a l l  t h e  p e o p le  i n  s o c i e t y  who 
ought  HOT t o  be made t o  s h o u l d e r  th e  burden  of  h e l p i n g  th e  i n s u r a n c e  i n d u s t r y  
o u t  o f  t h e  doldrums,  i t  i s  t h e s e  s u r v i v o r s  and t h e s e  i n j u r e d  whom a j u r y  has  
found e n t i t l e d  to  r e c o v e r .

1.  I  n o te  t h a t  damages f o r  t h e  n e g l i g e n t  k i l l i n g  of  a p e r s o n  w i th o u t  dependen ts  
would be l i m i t e d  t o  $25,000 by t h e  re fo rm  c o a l i t i o n .  Why d o n ' t  t h e y  say  what 
th e y  mean? They mean t h a t  $25 ,000  i s  t h e  maximum payment f o r  a c h i l d  k i l l e d  by 
a drunk d r i v e r .  (That i s  l e s s  th a n  some peop le  pay f o r  a c a r ,  a b oa t  o r  even a 
h o r s e . )



Today i t  i s  d o c to r s  who would deny th e  v i c t i m  f u l l  compensa tion .  But 
d o c t o r s  a r e  not  t h e  f i r s t  nor  w i l l  th ey  be th e  l a s t  t o  seek  e m a sc u la t io n  of th e  
l e g a l  system as  a "qu ick  f i x . "  Ski a r e a s ,  a i r c r a f t  o w n e r s / o p e r a t o r s ,  
m a n u f a c t u r e r s  of  d e f e c t i v e  p r o d u c t s ,  government e n t i t i t i e s — t h e s e  a r e  examples 
of o t h e r s  who seek  t o  l i m i t  t h e i r  own l i a b i l i t y .  The one who w i l l  pay f o r  t h a t  
f a v o re d  t r e a t m e n t  i s  t h e  f a c e l e s s  v i c t i m .  I  say  " f a c e l e s s "  because  we a re  
s p e a k in g  of th e  c h i l d ,  woman o r  man who does not  know t h a t  tomorrow he o r  she  
w i l l  be chosen f o r  t r a g e d y .  Tomorrow's v i c t im s  a r e  v e ry  r e a l .  They a r e  as r e a l  
a s  th e  awful  numbers which measure th e  c a rn ag e .  S ince  they  have n o t  y e t  been 
i n j u r e d  they  cannot  ve ry  w e l l  o r g a n i z e  i n t o  a c i t i z e n ' s  c o a l i t i o n .

The q u e s t i o n  you f a c e  i s  t h i s :  Wil l  f u t u r e  maimed and i n j u r e d  Alaskans  be 
made t o  pay,  out  of  t h e i r  compensa tion  f o r  i n j u r y ,  th e  c o s t  of  r educ ing  
i n s u r a n c e  premiums?

Wealthy p l a i n t i f f s '  f i r m s  a r e  r a r e .  Wealthy d e fe n s e  f i r m s  a r e  w e l l  known 
i n  ev ery  major c i t y  i n  t h e  S t a t e .  The i n s u r a n c e  lawyer i s  p a id  when he wins and 
he i s  p a id  when he l o s e s .  The P l a i n t i f f ' s  lawyer i s  o n ly  p a id  when he wins.  
The r e a s o n  i s  s im p le :  h i s  c l i e n t s  canno t  a f f o r d  h ou r ly  f e e s .  I t  i s  o f t e n  hard  
to  f i n d  a lawyer who w i l l  a c c e p t  many of t h e s e  c a s e s — even a t  a 33-1/3% 
c o n t i n g e n t  f e e .  The c o a l i t i o n  would reduce  t h a t  f e e  even f u r t h e r .  What a 
s t r o k e  of g en iu s !  I t  n o t  o n ly  s t r i k e s  a f a v o r i t e  t a r g e t ,  t h e  lawyer ,  b u t  i n  so 
doing  i t  a l s o  d e p r iv e s  t h e  v i c t i m  of r e p r e s e n t a t i o n .

I  d o n ' t  say  t h e r e  i s  no i n s u r a n c e  problem. There s u r e l y  i s  and f o r  t h a t  
r e a s o n  a l l  s u g g e s t i o n s  should  be c a r e f u l l y  c o n s i d e r e d — a l l  b u t  one ,  t h a t  i s .  
You sho u ld  r e j e c t  ou t  of  hand th e  c o a l i t i o n ' s  p l a n s  t o  undermine t h e  common law 
t o r t  sys tem .  You shou ld  s t e a d f a s t l y  r e f u s e  t o  c r e a t e  a c l a s s  of  Alaskans whose 
a b i l i t y  to  h i r e  a good lawyer i s  compromised. You should  v o te  "no" on 
l e g i s l a t i o n  which would s u b s t i t u t e  th e  judgment of tb.e l e g i s l a t u r e  f o r  th e  
v e r d i c t  of a j u r y  as t o  what i s  f a i r  compensa tion  i n  any g iven  s i t u a t i o n .

The k ind of "r e form" I  have been h e a r in g  about  would be a h igh  p r i c e  t o  pay 
f o r  t h e  purpose  of  r e s t o r i n g  p r o f i t a b i l i t y  t o  an i n d u s t r y  whose e t h i c s  (as  w e l l  
a s  p r o f i t s )  a r e  i n  g r e a t  d ou b t .  I  e n c lo s e  a sampling  of " tw ic e  t o l d  t a l e s . "  
These a r e  some f a v o r i t e s  of  t h e  news media— th e  Pau l  Harvey’s of th e  world. 
P l e a s e  t a k e  a few m inutes  to  review th e  " r e s t  of  t h e  s t o r y "  behind  t h e s e  
d i s t o r t i o n s .  Thank you.

E n c lo s u re s
DLG:lb



l o m i n a l .  ( T h e  f o e  i n  
)
i r o s v e n e r ,  e x e c u t i v e  
M T L A ,  c a l l e d  t h e  

t o  t h e  P e o p l e ' s  I a w  
t i c . "  A s  p r o o f ,  l i e  
it r e t u r n  r a t e  a s  n e w  
r e d ,  a n d  p o i n t e d  o u t  
s t u d e n t s  i n v a r i a b l y  
n d  f a m i l y  m e m b e r s

" g r a d u a t e , "  a  l e g a l  
>r. C l a i r  S h o r e s ,  s a i d  
n w a s  e s p e c i a l l y  u s e -  
i v e s  t ! . i m p o r t a n t  i n -  
t l aw t h a t  p e o p l e  u s e  
.> l i v e s . ”
t h a t  A T L A  e f f o r t s  t o  
•p ie ’ s L a w  S c h o o l  a r e  
" o u r  s t r o n g  b e l i e f  i n  
c f  a  c i t i z e n r y  t h a t  is 
v a r e  o f  i t s l e g a l  r i g h t s  
t i es .  I a m  v e r y  p r o u d  
, t h e  w o r l d ’ s  l a r g e s t  
t a t i o n ,  t a k e  t h e  l e a d -  
e x c i t i n g  p r o j e c t . ”  *

ipital T o u r s

st p o p u l a r  t o u r i s t  a t -  
i s h i n g t o n .  D . C . ,  a r e  
r u s e ,  t h e  S u p r e m e  
p i t o l ,  a n d  t h e  P H I  
s p e c i a l  t o u r s  o f  t h e s e  
e d  a n d  m o r e  I c i s u r e -  
J a r  p u b l i c  t o u r s ,  a r e  
' L A  m e m b e r s .
.‘r e s t e d  i n  t o u r i n g  a n y  
o n t a c t  A T L A ’ s P u b -  
r a r t m e n t  a t  l e a s t  a  
' o u r  t r i p  s o  t h a t  t h e  
: c s  c a n  b e  a l e r t e d  a n d  
r k e t s  o b t a i n e d ,  m

Q u e r y

n g  b o o k  o n  l e g a l  b u ­
s t e d  i n  h e a r i n g  f r o m  
e c d o t e s ,  j o k e s ,  h u -  
l i n i o n s ,  o r  m i s c e l l a -  
u i t i o n s  U s e d  w i l l  b e

isor David [• Aaronsun 
nean University o f I.aw 
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I n s u r a n c e  “ C r i s e s ”

T h e  d o c t o r s  a r e  c r y i n g  o u t  
i n  p a i n ,  b e c a u s e  t h e y  a r e  
g e t t i n g  s t u n g  b y  t h e  i n s u r ­
a n c e  i n d u s t r y .  It i s p e r ­
h a p s  s m a l l  c o m f o r t  t o  

t h e m ,  b u t  t h e y  a r e  n o t  a l o n e .  J u s t  
a b o u t  a n y b o d y  w h o  d o e s  a n y t h i n g ,  
f r o m  a c c o u n t a n t  t o  / o o k e e p e r ,  is b e ­
i n g  d o g g e d  b y  s k y r o c k e t i n g  p r e m i ­
u m s ,  p u n i t i v e  p o l i c i e s ,  o r  d i f f i c u l t y  i n  
g e t t i n g  a n y  i n s u r a n c e  a t a l l .

H a v e  a l l  o f  u s ,  a l l  o f  a  s u d d e n ,  b e ­
c o m e  b a d  i n s u r a n c e  r i s k s ?  O f  c o u r s e  
n o t .  R a t h e r ,  t h e  p r o p e r l y / c a s u a l t y  i n ­
s u r a n c e  i n d u s t r y  is c r e a t i n g  a n  i l l u s i o n  
o f  “ c r i s e s "  t h r o u g h  t h e  a r t f u l  p r e s e n ­
t a t i o n  o l  i m p r e c i s e  f i n a n c i a l  d a t a .  T h e  
i n s u r e r s  m a n u f a c t u r e  “ l o s s e s ”  a n d  
b l a m e  t h e m  o n  o u r  s y s t e m  o f  t r i a l  b y  
j u r y .  T h e  i n d u s t r y  p r o n o u n c e s  i t s e l f  
v i r t u a l l y  w i t h o u t  f a u l t  a s  it s e a r c h e s ,  
it s e e m s ,  t o  g e t  o u t  o f  t h e  b u s i n e s s  o f  
i n s u r i n g  a n y t h i n g  e x c e p t  p r o f i t s .  It 
b l a m e s  t h e s e  " c r i s e s "  i n s t e a d  o n  t h e  
h o r r i b l y  i n j u r e d  v i c t i m s  o f  n e g l i g e n c e ,  
d e f e c t i v e  p r o d u c t s ,  u n s a f e  w o r k ­
p l a c e s ,  f a u l t y  w a r n i n g s ,  d e f i c i e n t  
s a f e g u a r d s ,  d a n g e r o u s  d e s i g n s ,  a n d  
d r u n k  d r i v e r s .  It b l a m e s  t h o s e  w h o  
h a v e  s u f f e r e d  c a t a s t r o p h e  a n d  d a r e  t o  
e x e r c i s e  t h e i r  r i g h t  t o  g o  t o  c o u r t — 
t h e  o n e  p l a c e  t h e y  h a v e  a  f i g h t i n g  
c h a n c e  a g a i n s t  t h e  r i c h  a n d  p o w e r ­
f u l—a n d  t o  s e e k  a  d e c i s i o n  b y  a  j u r y  
o f  f e l l o w  c i t i z e n s .

T w o  t h i n g s  a r c  p r i m a r i l y  r e s p o n s i ­
b l e  f o r  t h e  s h o c k i n g  r i s e  i n  i n s u r a n c e  
p r e m i u m s :  p o o r  u n d e r w r i t i n g  p r a c ­
t i c e s  a n d  e x a g g e r a t e d  e s t i m a t e s  o f  f u ­
t u r e  l o s s e s  b y  t h e  i n s u r e r s .

W h e n  i n t e r e s t  r a t e s  a r e  h i g h ,  i n ­
s u r e r s  s l a s h  p r e m i u m  p r i c e s  i n  m a n y  
c o m m e r c i a l  l i n e s  o f  i n s u r a n c e ,  g e t t i n g  
b a c k  i u  i n v e s t m e n t  i n c o m e  m o r e  t h a n  
w a s  l o s t  t h r o u g h  l o w - p r i c e d  p r e m i ­
u m s .  W h e n  i n t e r e s t  r a t e s  f a l l ,  t h e  t a x -  
f r e e  m o n e y  se t  a s i d e  t o  p a y  a n t i c i ­
p a t e d  c l a i m s — a  n u m b e r  t h a t  is o n l y  
t h e  i n s u r e r s ’ e s t i m a t e —e a r n s  l e ss t h a n  
e x p e c t e d .  T h e  i n s u r e r s  t h e n  p r o c l a i m  
a  " c r i s i s ”  a n d  t a k e  a c t i o n s  t h e y  n o w  
a r e  t a k i n g ,  r a i s i n g  p r e m i u m s  i n  a l l  
l i n e s  o f  i n s u r a n c e ,  e v e n  f o r  t h o s e  w h o  
h a v e  n ev  e r  h a d  a  s i n g l e  c l a i m  a g a i n s t  
t h e m .  A>. o n e  i n s u r a n c e  a g e n t  >aid r e ­
c e n t l y .  " I n s u r e i s  a r c  t r y i n g  t o  r e c o v e r  
f i v e  y e a r s  o f  d i s c o u n t s  i n  o n e  y e a r . ”  

I n  1 9 8 4 ,  t h e  i n d u s t r y  r e p o r t e d  u n ­
d e r w r i t i n g  l o s s e s  o f  S 2 0 . 5  b i l l i o n ,  tc- 
c u r d i i i c  : o  C o n g r e s s ' s  G e n e r a l  A c -  
c o u i u i i a  O f f i c e .  R e m e m b e r ,  t h e  c . . rc

n o t  r e a l  l o s s e s ;  t h e  s u m  l a r g e l y  r e p r e ­
s e n t s  i n v e s t e d ,  i n t e r e s t - e a r n i n g ,  t a x -  
f r e e  m o n e y  r e s e r v e d  t o  p a y  e s t i m a t e d  
f u t u r e  c l a i m s .  E v e n  a t  t h a t ,  i n s u r e r s  
e a r n e d  S 3 0  m i l l i o n  m o r e  i n  1 9 8 4  i n  i n ­
v e s t m e n t  i n c o m e  t h a n  t h e i r  “ l o s s e s "  
o f  $ 2 0 . 5  b i l l i o n .

W a l l  S t r e e t  k n o w s  t h a t  t h e  p r o p e r ­
t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y  is i n  
s o u n d  s h a p e .  T h e  s t o c k  i n d e x  o f  
p r o p e r t y / c a s u a l t y  i n s u r e r s  r o s e  b y  5 0  
p e r c e n t  in 1 9 8 5 ,  a l m o s t  d o u b l e  t h e  r ise 
o f  t h e  g e n e r a l  s t o c k  m a r k e t ,  a c c o r d ­
i n g  t o  t h e  A ,  M .  B e s t  a n d  C o m p a n y  
i n d e x .  F u r t h e r  e v i d e n c e  o f  h e a l t h  is 
t h e  r o b u s t  g r o w t h  o f  t h e  i n d u s t r y ’ s a s ­
s e t s .  I n  1 9 8 4 ,  t h e s e  a s s e t s  t o t a l e d  
S 2 6 7 . 7  b i l l i o n ,  u p  S 1 5 . 6  b i l l i o n  f r o m  
1 9 8 3 ,  a c c o r d i n g  t o  t h e  I n s u r a n c e  I n -  
f o t i l l a t i o n  I n s t i t u t e .  T h e  i n s u r e r s  t r y  
t o  te l l  u s  t h a t  t h e y  a r e  p a y i n g  o u t  
m o r e  t h a n  S I  i n  c l a i m s  f o r  e v e r y  $1 
t h e y  a r e  t a k i n g  i n .  H o w  c a n  t h i s  b e ,  
w h e n  t h e i r  a s s e t s  a r e  g r o w i n g ,  y e a r  in 
a n d  y e a r  o u t ?

D e s p i t e  t h e i r  p r o f i t a b i l i t y ,  t h e  
p r o p e r t y / c a s u a l t y  i n s u r e r s  p a y  l i t t l e  
f e d e r a l  i n c o m e  t a x .  F r o m  1 9 7 4  
t h r o u g h  1 9 8 3 .  a c c o r d i n g  t o  t h e  G e n ­
e r a l  A c c o u n t i n g  O f f i c e ,  t h e s e  c o m p a ­
n i e s  h a d  a  t o t a l  p r o f i t  o f  ab< it $ 7 2  
b i l l i o n ,  b u t  t h ev  p a i d  o n l y  $ 1 . 3  b i l l i o n  
i n  f e d e r a l  i n c o m e  t a x e s .  T h a i ’ s a b o u t  
2  p e r c e n t  o f  t h e i r  t o t a l  p r o f i t  f o r  t h e  
p e r i o d .  ■

This is one of a series of articles 
prepared by the Public Affairs Office 
for you lo s ubmit to or use as resource 
material for articles or op ed pieces for 
your local paper.

W A N T E D :  

D i s c o v e r y  A b u s e  

S a n c t i o n  Materials

I h e  A T L A  C o m m i t t e e  o n  D i s c o v e r y  
A b u s e s  a n d  P r o t e c t i v e  O r d e r s  is c o l ­
l e c t i n g  e x a m p l e s  o f  c o u r t  o r d e r s ,  
t r a n s c r i p t s  o l  h e a r i n g s ,  m o t i o n s ,  s u p ­
p o r t i n g  a f f i d a v i t s ,  m e m o r a n d a  o f  
l a w ,  a n d  a n y t h i n g  e l s e  y o u  h a v e  i n  
y o u r  f i l e s  r e g a r d i n g  s u c c e s s f u l  i m p o ­
s i t i o n  o f  s a n c t i o n s  f o r  a b u s e  o f  d i s ­
c o v e r y .  T h e  C o m m i t t e e  is p a r t i c u ­
l a r l y  i n t e r e s t e d  i n  i d e n t i f y i n g  c h r o n i c  
a b u s e r s .  O n c e  c o l l e c t e d ,  t h e  m a t e r i ­
a l s  w i l l  b e  m a d e  a v a i l a b l e  u p o n  r e ­
q u e s t .  S e n d  y o u r  e x a m p l e s  t o  D i s ­
c o v e r y  E x c h a n g e ,  c / o  K r i s  M e y e r .  
A  I L A  E d u c a t i o n  D e p a r t m e n t , P . O .  
B o x  3 7 ) 7 ,  W a s h i n g t o n ,  D ._ 2 0 0 0 7 .



j.*Mr * V  Vi-MJLIU
The Association o! Trial rs of America February

J N S E L

m
uad”
acting in Orlan- 
ian made it clear 
of A T L A  .mist 
Iliad” if w e ’re 
the American 
•f The A d v o -  

vou can use as 
i to correct the

'pen a popular 
t story about an 
as outrageous, 
m e .  But the 

those additional 
ous” cases ones 
is been genuine- 

pressed their 
k  plaintiff, 
•itional facts in 
that you can 

when there arc 
on the facts on 

|t it till the truth

iv at headquar- 
■ IT of the Pub- 
K.ng constantly 
i the truth, and 
he seeing more 
i mation in The

nation we give 
mation on the 
.. Some of our 
riling letters to 
ps and schools 
lo,learning the 
iblic. But some 
.ve to put our 
ire.
,, h i run across 
I we ’ll check it 

H ind an answer 
i us know so we

is an informa- 
e trying to ex- 
v 're locked in 
can make all 
J misconccp- 
osion of our 
n w e ’re fight - 
md our future 
own rights as 
' equal justice 

>n.
ke A T L A  can’t 
uinity that you 
t only be al full 
, if every single 
i works daily to 
mnting 011 you. 
you. A n d  the 

tiing on you. ■

The Facts Behind 

the Horror Stories

t i l F- 
h 

• ** i l l  
tr O l i n ­
er o ' 
o

r .
n j o  r
'•J <3 T

? - f
r <r ui

►*
r j  lj »« 

r o r  u 
*/>

T he insurance companies, which op­
pose injured Americans’ right to a 
jury trial, try to ridicule juries by 
parading before the media the same 
6 or 7 stories of what they call “out- 

rageoLs verdicts.” Some of these cases are 6. 
7, or 10 years old and have nothing to do with 
the truly outrageous premiums sought by the 
insurers today.

Nevertheless, insurers tell the tales to mislead 
the public into believing that juries give huge 
sums to undeserving victims and that this is 
driving up the cost of insurance.

Except for the injuries to the victims, close 
examination shows, there is nothing horrible 
about these “horror stories.” Here arc the anec­
dotes . . . and the facts.

T H E  P E R F U M E  A N D  
T H E  C A N D L E

A m o n g  those citing this case is Victor 
Schwartz, chief lobbyist in Washington, D.C., 
for corporate and insurance interests. O n  the 
network news show “Nightline," Schwartz said 
recently: “A  w o m a n  in Maryland recovered 
money when perfume was poured on a lit 
candle.”

The Full Pads: First of all, Schwartz ne­
glected to tell viewers that this case was deemed 
10 years ago and has nothing to do with today’s 
issues. Second, the final award to the plaintiff 
was about $30,000, hardly enough to break an 
industry with assets of more than $267 billion. 
Third, the perfume was not poured on a lighted 
candle.

Nancy Moran, 15. was visiting a friend of 
the same age. There was a Christmas candle 
burning in a saucer. To give the candle fra­
grance, the friend poured cologne from a drip 
bottle into the saucer, not on the flame. The 
heat of the flame ignited the vapors rising from 
the cologne. The burning vapors torched the 
perfume in the saucer, causing it to explode into 
flame. Ms. Moran was seriously burned.

The jury verdict in M o r a n  v. Faherge, Inc. 
was upheld in 1975 by the Maryland Court of 
Appeals, which ruled that the defendant knew 
or had reason to know that the cologne might 
come close enough to a flame to explode The 
same pioduct, sold m  a spray bottle, contained 
a warning not to use it near a flame. A  w o m a n  
applying the cologne could experience the same 
result if she were to light a cigarette.

Had the plaintiff poured the cologne directly 
on the llame, there would have been no case, 
said Martin Freeman of Bethesda, Md., who 
handled the case. His number is (301) 951-1610.

T H E  R E F R I G E R A T O R  A N D  
T H E  B O D Y  B U I L D E R

Forbes Magazine in a July 1985 article and 
syndicated columnist Ernest Coninc last Nov­
ember, among others, have cited the case of the 
“41-year-old body builder [who] entered a foot­
race with a refrigerator strapped to his back to 
prove his prowess. During the race, he alleged, 
one of the straps came loose and the man was

hurt. He sued everyone in sight, including the 
maker of the strap. Jury award: SI million.” 
The quote is from Forbes.

The Full Fads: The recitation of this S-year- 
old accident is wrong on several counts. In 
C o h n n b o  v. Trans World International, the 
plaintiff, Franco Colombo, was a world- 
champion body builder. In 1976, he won the 
“Mr. Olympia” contest. In 1977, he agreed to 
participate in a television show, “The World’s 
Strongest Man,” produced by Trans World In­
ternational Corporation and aired on C B S  tel­
evision. The other defendants were M C A ,  the 
parent company of Universal Studios, where 
the event occurred, and Zuver Fitness Center, 
Inc., the manufacturer of the equipment used 
by the plaintiff.

The event was to have 10 partieipants, all 
well-known athletes, competing in “off-beat” 
contests. One event was a refrigerator race. 
Each contestant was lo walk or run 40 yards 
with a 400-pound refrigerator on his back.

Before the event, each contestant was given 
a written contract guaranteeing that all the 
equipment had been tested for safety. Zuver 
Fitness Center developed the contests and pre- 
parcd the equipment.

Mr. Columbo was in the firs: of five heats. 
All the other contestants were more than 6 ’ 
tall; Mr. Columbo is 5'6” tall, and all the 
defendants knew that fact. After he had run 
7 or 8 yards, he fell when the rack to which the 
refrigerator was attached struck the ground. 
For someone of his height to lift the rack and 
refrigerator off the ground, Mr. Columbo had 
to bend forward deeply. This caused his cen­
ter of gravity to be thrown off, and he col­
lapsed. He suffered a total knee displacement. 
His injuries required extensive surgery.

At the trial, the chief engineer for Zuver ad­
mitted that (1) the equipment had never been 
tested by anyone Mr. Colombo's size, (2) the 
equipment had never been tested by anyone 
who had run with it, and (3) he had told Trans 
World officials that he didn’t think the equip­
ment or the race itself was safe. Other c xperts 
testified that it was not humanly possible to do 
what was expected in the contest. (After Mr. 
Colombo's fail, all the oilier contestants 
walked the race.)

In 1982, a Los Angeles jury awarded 
$1,036,760 and Trans World settled for S 1 mil­
lion. The company was not insured, so this 
amount had no effect on insurance premiums. 
A n d  the plaintiff never alleged that the strap 
broke; in fact, the maker of the strap w as not 
sued. Attorney George Royce of Los Angcies 
represented the plaintiff. His number is (213) 
552-7868.

T H E  H O T - A I R  B A L L O O N  A N D  
T H E  L A U N D R Y

Forbes, in its July 1985 article decrying the 
so-called current liability crisis, gave this cx-
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More Facts . . .
c o n t i n u e d  f r o m  p. 1

a m p l e  o f  “ a b s u r d l y  g e n e r o u s  a w a r d s :  
T ^ M a r y l a n d  m e n  d e c i d e d  t o  d r y  
t h e i r  h o t - a i r  b a l l o o n  i n  a  c o m m e r c i a l  
l a u n d r y  d r y e r .  I t e x p l o d e d ,  i n j u r i n g  
t h e m .  T h e y  w o n  S S S 5 . 0 0 0  i n  
d a m a g e s  f r o m  A m e r i c a n  L a u n d r y  
M a c h i n e r y ,  w h i c h  m a n u f a c t u r e d  t h e  
d r y e r . "  T h i s  t a l e  is r e p e a t e d ,  v i r t u a l l y  
w o r d  f o r  w o r d ,  i n  m a n y  p l a c e s .
The Full Facts: Horan v. Ameri­

can Laundry Machinery Industries 
w a s  d e c i d e d  i n  1 9 7 9 .  M r .  H o r a n  
o w n e d  a  6 0 - f o o t ,  n y l o n ,  h o t - a i r  b a l ­
l o o n  u s e d  b y  h i s  a d v e r t i s i n g  a g e n c y .  
W h e n  it b e c a m e  e x t r e m e l y  m u d d y ,  
h e  t o o k  it t o  a  f r i e n d  i n  t h e  l a u n d r y  
b u s i n e s s ,  w h o  a d v i s e d  h i m  t h a t  h i s  
e q u i p m e n t  w a s  t o o  s m a l l  t o  l a u n d e r  
t h e  b a l l o o n .  T h e y  t h e n  w e n t  t o  a  l o ­
c a l  h o s p i t a l ,  w h e r e  t h e  e q u i p m e n t  
w a s  d e s i g n e d  f o r  i n d u s t r i a l  p u r p o s e s ,  
a n d  b e g a n  t o  l a u n d e r  t h e  b a l l o o n .  
T h e  l a u n d r y  e x t r a c t o r  b e g a n  t o  v i ­
b r a t e  v i o l e n t l y ,  c a u s i n g  it t o  b l o w  u p .

M r .  H o r a n  w a s  b a d l y  i n j u r e d ;  h i s  
f r i e n d ’ s  h a n d  w a s  n e a r l y  s e v e r e d ,  r e ­
q u i r i n g  m i c r o s u r g e r y  a t  J o h n s  H o p ­
k i n s  H o s p i t a l .  A t  t h e  t r i a l ,  it w a s  
p r o v e d  t h a t  t h e  c o m p a n y  h a d  a  p a t ­
e n t  o n  a  d e v i c e  t h a t  w o u l d  h a v e  a u ­
t o m a t i c a l l y  s t o p p e d  t h e  m a c h i n e  i f  it 
v i b r a t e d  e x c e s s i v e l y .  N e v e r t h e l e s s ,  
e v i d e n c e  r e v e a l e d ,  t h e  c o m p a n y  h a d  
d e c i d e d  b e f o r e  t h e  a c c i d e n t  n o t  t o  i n ­
s t a l l  t h e  d e v i c e .

A  B a l t i m o r e  j u r y  a w a r d e d  
S I , 2 6 0 , 0 0 0  t o  t h e  t w o  m e n .  S a m u e l  
O .  J a c k s o n .  J r . ,  n o w  r e t i r e d ,  r e p ­
r e s e n t e d  t h e  p l a i n t i i f .  I h e  p h o n e  
n u m b e r  f o r  M r .  J a c k s o n ’ s f i r m  is 
( 3 0 1 )  5 3 9 - 6 6 3 3 .

T H E  H O R S E  A N D  
T H E  PINTO

I n  a  s p e e c h  l a s t  D e c e m b e r ,  
R i c h a r d  W i l l a r d ,  a s s i s t a n t  a ’ * o r n e y  
g e n e r a l  f o r  t h e  C i v i l  D i v i s i o n ,  U . S .  
D e p a r t m e n t  o f  J u s t i c e ,  t o l d  h i s  a u ­

d i e n c e  a  s t o r y  r e p e a t e d  i n  m a n y  
q u a r t e r s .

“ A n  O r e g o n  j u r y  a w a r d e d  S I . 5 
m i l l i o n  i n  d a m a g e s  t o  t h e  e s t a t e  o f  a  
w o m a n  w h o  w a s  k i l l e d  w h e n  a  h o r s e  
fe l l  t h r o u g h  t h e  r o o t  o f  h e r  1 9 S 0  F o r d  
P i n t o .  T h e  h o r s e  h a d  b e e n  s p o o k e d  
b y  w o l v e s  o r  c o y o t e s  a n d  b r o k e  
t h r o u g h  a  t r i p l e - s t r a n d ,  b a r b e d - w i r e  
f e n c e  o n t o  t h e  h i g h w a y .  T h e  h o r s e  
w a s  h i t  h e a d - o n  b y  t h e  w o m a n ’ s c a r ,  
w a s  k n o c k e d  i n t o  t h e  a i r ,  a n d  f e l l  
d o w n  o n t o  t h e  h o o d  a n d  r o o f  o f  t h e  
c a r .  A l t h o u g h  F o r d  a r g u e d  t h a t  t h e  
a c c i d e n t  w a s  a  ‘ o n e  i n  a  m i l l i o n  a c ­
c i d e n t , ’ a n d  t h a t  n o  c a r  c o u l d  e v e r  
w i t h s t a n d  t h e  i m p a c t  o f  a  h o r s e ,  t h e  
j u r y  f o u n d  F o r d  l i a b l e . ”

The Fall Facts: I n  Green v. Ford 
Motor, Co., a  P o r t l a n d ,  O r e g o n ,  
j u r y  f o u n d  F o r d  l i a b i e  b e c a u s e  o f  
w e a k n e s s  i n  t h e  d e s i g n  o f  t h e  P i n t o ’ s 
r o o f .  I n  1 9 8 2 ,  M r .  G r e e n  w a s  d r i v ­
i n g  h i s  2 0 - y e a r - o l d  w i f e  a n d  t h e i r  
n e w b o r n  b a b y  h o m e  f r o m  t h e  h o s p i ­
t a l  w h e n  a  h o r s e  s t e p p e d  i n t o  t h e  
r o a d .  T h e  c a r  h i t  t h e  h o r s e .  T h e  a n i ­
m a l  s l i d  a c r o s s  t h e  w i n d s h i e l d  a n d  
r o o f .  T h e  r o o f  c o l l a p s e d .  M r s .  G r e e n  
w a s  s t r u c k  i n  t h e  t e m p l e  a n d  k i l l e d .

T h e  N a t i o n a l  T r a n s p o r t a t i o n  S a f e ­
ty B o a r d  r e q u i r e s  t h a t  a  v e h i c l e  w i t h ­
s t a n d  5 , 0 0 0  p o u n d s  o n  i m p a c t  f r o m  
a  r o l l o v e r ,  w h i c h  is c l o s e  t o  w h a t  h a p ­
p e n e d  t o  t h e  G r e e n s ’ c a r .  A  s i m u l a ­
t i o n  o f  t h e  a c c i d e n t  p r o v e d  t h a t  t h e  
P i n t o  c o u l d  w i t h s t a n d  o n l y  3 , 8 0 0  
p o u n d s .  F u r t h e r m o r e ,  F o r d  e m p l o y ­
e e s  t e s t i f i e d ,  r e c o r d s  o f  v e h i c l e s  t h a t  
h a d  f a i l e d  s a f e t y  t e s t s  h a d  b e e n  d e ­
s t r o y e d .

I n  a d d i t i o n ,  O r e g o n  r e c o r d s  s h o w ,  
a  h o r s e  is i n v o l v e d  i n  a n  a u t o m o b i l e  
a c c i d e n t  t h e r e  e v e ; . ,  i - t . e e  d a s : - .  S o ,  
t h i s  is h a r d l y  a  “ o n e  i n  a  m i l l i o n  a c ­
c i d e n t . "  M o s t  i m p o r t a n t ,  h o w e v e r ,  
t h e  c a r  s h o u l d  h a v e  b e e n  a b l e  t o  w i t h ­
s t a n d  t h e  i m p a c t  o f  t h e  a c c i d e n t .  M i l ­
l i o n s  o f  p e o p l e  d e p e n d  o n  t h e  
c r a s h w o r t h i n e s s  o f  t h e i r  c a r s .

I n  J u n e  1 9 8 5 ,  a  j u r y  b r o u g h t  a  v e r ­
d i c t  o f  S I . 5 m i l l i o n  a g a i n s t  F o r d .

F o r d  h a s  a p p e a l e d .  T h e  p l a i n t i f f s  a t -  t h c i
t o r n e y  i s J .  T .  B a i s c h  o f  P o r t l a n d .  h a d
H i s  n u m b e r  is ( 5 0 3 )  2 2 6 - 3 2 3 2 .  t h e
T H E  D R U N K  D R I V E R  A N D  d i f l

T H E  P H O N E  B O O T H  '  Bt - t 
The Wall Street Journal. i n  a  D e -  o f  1

c e m b e r  1 9 S 5  e d i t o r i a l ,  s a i d ,  “ A  m a n  b e e .
i s i n j u r e d  w h e n  a  d r u n k  d r i v e r  b r a
c r a s h e d  i n t o  a  t e l e p h o n e  b o o t h  a n d  L
C a l i f o r n i a  C h i e f  J u s t i c e  R o s e  B i r d  a  si
r u l e s  t h a t  t h e  c o m p a n y  t h a t  d e s i g n e d  s a ; i
t h e  b o o t h  is l i a b l e . "  ( W i l l a r d  a l s o  h a s  h a d
c i t e d  t h i s  c a s e . )  sc l *

The Full Facts: I n  Bigbee v .  Pacific A s
Telephone and Telegraph Co., C h i e f  ha\
J u s t i c e  B i r d ,  a l o n g  w i t h  f i v e  o f  t h e  s i x  i r
o t h e r  j u s t i c e s  o n  t h e  C a l i f o r n i a  S u -  w e t
p r e m e  C o u r t ,  r u l e d  i n  1 9 8 3  t h a t  t h e  p r o
i s s u e  o f  l i a b i l i t y  i n  ( h i s  c a s e  s h o u l d  b e  m o
d e c i d e d  b y  a  j u r y .  A  s u m m a r y  j u d g -  S c l
m e n t  h a d  b e e n  g r a n t e d  t o  t h e  d e f e n -  1
d a m  b y  t h e  L o s  A n g e l e s  C o u n t y  tlei
S u p e r i o r  C o u r t ,  a n d  t h e  S u p r e m e  S I ,
C o u r t  w a s  s i m p l y  s e n d i n g  t h e  c a s e  n u t
b a c k  t o  t h e  l ow ' e r  c o u r t  f o r  t r i a l .  B i r d  e x p
w r o t e  f o r  t h e  m a j o n t y : " W h e r e  a  te l - yet
e p h o n c  b o o t h ,  w h i c h  i s d i f f i c u l t  t o  G i t
e x i t ,  i s p l a c e d  1 5  f e e t  f r o m  s u c h  a  m u
t h o r o u g h f a r e ,  t h e  r i s k  t h a t  it m i g h t  
b e  s t r u c k  b y  a  c a r  v e e r i n g  o f f  t h e  
s t r e e t ,  t h e r e b y  c a u s i n g  i n j u r y  t o  a  
p e r s o n  t r a p p e d  w i t h i n  i t ,  c a n n o t  b e  Foi
s a i d  t o  b e  u n f o r e s e e a b l e  a s  a  m a t t e r  Joi
o f  l a w . ”  ne\

T h e  b o o t h ,  w h i c h  h a d  b e e n  h i t  a t  " A
l e a s t  o n c e  b e f o r e ,  w a s  “ d i f f i c u l t  t o  “ w
e x i t , "  b e c a u s e  i t s  d o o r  w a s  j a m m e d ,  . u i
a n d  t h e  p l a i n t i f f  w a s  u n a b l e  t o  f l e e  t o -
t h e  b o o t h  w h e n  h e  saw'  t h e  d r u n k  -ie:
d r i v e r  b e a r i n g  d o w n  o n  h i m .  T h e  s e v -  w a
e n t h  j u s t i c e ,  i n c i d e n t a l l y ,  w h i l e  d i s -  p u l
s e n t i n g  i n  p a r t ,  w r o t e  t h a t  t h e  aw
s u m m a r y  j u d g m e n t  w ' a s " p r o p e r l y  d a i
r e v e r s e d ”  o n  t h e  q u e s t i o n  o f  t h e  *>
j a m m e d  d o o r .  T h i s  c a s e ,  a l t h o u g h  e\\
s e n t  b a c k  t o  t h e  l o w e r  c o u r t  i n  1 9 8 3 ,  
n e v e r  w e n t  t o  t r i a i .  A  s e t t l e m e n t  i n  a  .
t h i s  1 9 7 4  a c c i d e n t  w a s  r e a c h e d ,  b u t  h a
a t t o r n e y s  f o r  b o t h  s i d e s  a r e  u n d e r  a  ea-
c o u r t  o r d e r — r e q u e s t e d  b y  t h e  d e -  h i s
l e n d a n t — n o t  t o  d i s c u s s  t h e  a m o u n t .  n o
H i e  p l a i n t i f f ’ s a t t o r n e y  i s T h o m a s  m ;
C a c c i a t o r e  o f  L o s  A n g e l e s .  H i s  n u m -  t i n
b c r  is ( 2 1 3 )  3 8 0 - 6 3 3 0 .  c m

T H E  B U R G L A R  A N D  t o
T H E  £ F L I G H T  fat

The Wall Street Journal e d i t o r i a l  m :
s t a t e d ,  “ A n  i n s u r a n c e  c o m p a n y  is o r -  A -
d e r e d  t o  p a y  5 2 6 0 , 0 0 0  p l u s  5 1 , 5 0 0  a  n o
m o n t h  t o  a  p l a i n t i f f  w h e n  h e  f e l l  in-
t h r o u g h  a  s k y l i g h t  w h i l e  b u r g l i n g  a  s t ;
s c h o o l . ”
The Full Facts: T h e  i n s u r a n c e  aw

c o m p a n y  i n  Bodeine v.  Enterprise .  d e  
High School District w a s  n o t  o r d e r e d  a n
t o  p a y  a n y t h i n g ;  t h e  c a s e  w a s  s e t t l e d .  a n
U i e  m a n  i n - . o ! \ e d ,  R i c k  B o d e i n e .  1 9 .  r u
h a d  g r a d u a t e d  f r o m  t h e  h i g h  s c h o o l  at*
i n  1 9 8 1 .  I n  1 9 8 2 ,  a s  a  l a r k ,  h e  a n d  s t i
t w o  f r i e n d s  t r i e d  t o  t a k e  a  f l o o d l i g h t  p i
f r o m  t h e  r o o f  o f  t h e  s c h o o l  t o  l i g h t  6 6

N e w  “ M ” C l u b  M e m b e r s
P e r r y  A b e r n e t h y T h o m a s  G u e l z o w S t u a r t  P e a r l m a n
G e o r g e  A d e l o F r e d d  H a a s S t e p h a n  P e s k i n
G e o r g e  A n d r e o s M i c h a e l  H a i n e s S c o t t  P e t e r s
W i l l i a m  A n t o n J o a n  H a r l a n T h o m a s  P o p e j o y
D a s  id A r c h u l e t a J o h n  H a r l i n ,  J r . T e r e n c e  R .  Q u i n n
P a t r i c k  A r m s t r o n g T h o m a s  H a r t  III D r ew  R a n i e r
. l e f f r e v  B a k e r L e x  H a w k i n s T h o m a s  R e a v e l y
W i l l i a m  Ba l l J a m e s  P .  H a y e s G o r d o n  Re i s e l t
C a r l  B a r b i e r A r t h u r  H e d b e r c C h a r l e s  R e y n o l d s
D a s  id B a u m J i m  He s l e t J o h n  R i c c o l o
R i c h a r d  B e l i l e s W i l l i a m  H i c k s P e t e r  R i l e y
V i c t o r  B e r g m a n •\lben H o l ' e l d J a m e s  R o a c h
T h o m a s  J .  B i c e J .  R o y  H o l l i d a y J o a n  J a m e s  Ro j . - . n
M .  G e n e  B l a c k b u r n Bi l l  H o p p e C a r o l  R u s s o
R i c h a r d  B o s x o n D e n n i s  H u m m e d J .  N i c h o l a s  R u s s o
R i c h a r d  B r e e n M a r k  H u m p h r e y B e n i t o  S a n c h e z
J o e  B u f o g l e D w i g h t  J a m e s M i c h a e l  S a n c h e z
K e n n e t h  B u t t e r s L e o  K e l l y J .  B r y a n  S c l  u l t e
M i c h a e l  C a l l e n J a n  K l e i n m a n M i c h a e l  S c i o n i n o
P a t r i c k  C a r r J o h n  K u j a w s k i M i t c h e l l  S h a m u s
P a t r i c k  C a s e y G a r y  L a n e W i l l i a m  S h e l t o n
J a n e  A n n  C o b b J o e  L a p a n R o b e r t  A .  S l a t t e r y
A .  J .  C o n e B i l l  L a w r e n c e D a n i e l  S p e l l m a n
R o x a n n e  C o n l i n M i k e  L a w t e r M a n i n  S p e l l m a n
J a m e s  C o n r a d y J a m e s  L a w y e r F r a n k  S p r i n g
S h a r o n  C o r b i t t V e r n e  L a w y e r B e t s y  A n n  S t ew a r t
T h o m a s  C r a w f o r d A l a n  L e i b s o n L a r r y  S t ewa r t
N i c k  C r i i e i l i R o b e r t  L e o n a r d L e o f  S t r a n d
R i c h a r d  C r o l l e l H a r v e y  L ew i s L o r e n z o  T a p i a
P a u l  C r o n i n R o b e r t  L o h m a i t T i t o  I’r e v i n o
C h a i l c s  C u r r i e r M a r j o n  L o u i s J .  M o n t  j o y  T r i m b l e
T .  A  D c m e t r i o P e t e r  M a l l e r y R o n a l d  V a n A m b c r g
I My} t • b - h i g e A l . r  M i l  l o t i Bel l i* V e l d e

[- L e g a l  Fictions



^ksfm jitaie ̂ legislature

House of JRepreseuiattiies
4 0 0 7  B R E N T W O O D  C I R C L E  
A N C H O R A G E .  A L A S K A  9 9 5 0 2  
(907) 243-7574

WHILE IN JUNEAU 
P O U C h  V
J U N E A U . A L A S K A  99811 
(907) 465-49 39

April  15, 1986

Sen a to r  Pa t  Rodey, Chairman 
Sena te  J u d i c i a r y  Committee 
P.O. Box V, CM/S 3100)
Juneau,  Alaska  99811

Dear Mr. Chairman:

The H e a l th  A s s o c i a t i o n  o f  Alaska  s e n t  me a copy o f  t h e i r  Apr i l  1^ l e t t e r  
t o  you r e g a r d in g  my amendment t o  House B i l l  532. This  amendment was added in 
th e  House Labor and Commerce Committee, and exempts h o s p i t a l  board  members, 
among o t h e r s ,  from c e r t a i n  l i a b i l i t y .

My i n t e n t  in s u g g e s t i n g  t h i s  language was t o  a d d r e s s  t h e  growing problem 
o f  p r o t e c t i n g  members o f  t h e  p u b l i c  w i l l i n g  t o  s e r v e  on t h e  b o a rd s  o f  
h o s p i t a l s ,  n o n - p r o f i t  c o r p o r a t i o n s ,  and s c h o o l s .

The language su g g e s te d  by Dennis DeWttt in h i s  Apr i l  15 l e t t e r  seems t o  
c l a r i f y  t h a t  i n t e n t .  I t  i s  my hope t h a t  your committee w i l l  r e c o g n iz e  t h e  need 
f o r  t h e  amendments and c o n s i d e r  them f o r  a d o p t io n  in Sena te  B i l l  377.

With b e s t  r e g a r d s ,

Si

Al

REPRESENTATIVE
ALYCE HANLEY 

DISTRICT 9, SEAT B

MEMBER
H E A L T H . E D U C A T IO N  A N D  

S O C IA L  S E R V IC E S  C O M M IT T E E
L A B O R  A N D  C O M M E R C E  C O M M IT T E E

P U B L IC  S A F E T Y  S U B C O M M IT T E E

c c :  S e n a to r  Tim Kelly



H  A p r i l  1 9 8 6
Se w a r d  General 
P.O. Sox 365 
Seward. A l a s k a

Ihe Senate J u d i c i a r y  Cc-c-iccee 
The A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau. Alaska 99611

D e a r  Coirjrifee Member:

H e s p i t a  L 

9 9 6 6 4

Sincerelv.

J a n e t  I. T r e t t n e r  
Vi ce-Chsi r p e r s o n  
S e w a r d  General H o s p i t a l Ass
card l rustees

Sen. Patrick R o d e y  
San. Tin Kelly 
Sen. Jan Faiks 
Sen. liick H a l ? o r d  
Sen. Robert Fieala:



DAVID T. MAYSCHAK, M.D.
P.O. BOX 1209 

PALMER. ALASKA 99645

Telephone 19071 745-8100

Apr i  1 9 ,  1 9 0 6

P a t r i c k  R od ey
C h a i r m a n  o l  H o u s e  J u d i c i a r y  Coinmj t: l e e  
Room 5 0 /i , (l a p i  t o I  Bu .i .L d i. rig 
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  5  ( M 33 1 00 )
J u n e a u ,  AK 9 9 S J  .1

D e a r  f i r .  R o d e y :

As a  p r a c t i c i n g  p h y s i c i a n  a n d  s u r g e o n  i n  I l ie  P a l m e r  a n d  t o n s i l  l a  
a r e a .  I.' w a n t  t o  e x p r e s s  my c o n c e r n  r e g a r d i n g  p r o b l e m s  w i t h  
l i a b i l i t y  i n s u r a n c e .  T r a d i t i o n a l l y  , t h e  ma/jor i  t y  o t  p h y s i c i a n s  
h a v e  b e e n  d e d i c a t e d  t o  t a k i n g  c a r e  o l  p e o p l e  a n d  t h e  s u r g e o n  
e s p e c i a l l y  d e l i g h t s  i n  f r e e i n g  p e o p l e  I r n m  p a i n  a n d  d i s e a s e .  
U n f o r t u n a t e l y ,  t h i s  p r a c t i c e  o f  h e a l t h  i a r e  d e l i v e r y  i s  now b e i n g  
s e v e r e l y  c o m p r o m i s e d  by  a t t i t u d e s  of  ( e a r ,  s u s p i c i o n s  a n d  a n x i e t y  
e n g e n d e r e d  by t h e  l i a b i l i t y  c r i s i s .  I n  t h i s  d a y  a n d  a g o ,  i t  i s  
i m p o s s i b l e  t o  p i o v i d e  g o o d  h e a l  t h  c a r e  w i t h o u t  a d e q u a t e  l i a b i l i t y  
i n s u r a n c e .  H o w e v e r ,  w i t h o u t  a d e q u a t e  r e f o r m  o t  t h e  t o r t  s y s t e m ,  
.1 t e a r  t h a t  t h o  p r o b l e m  w i l l  c o n t i n u e  t o  s r iuw buJ  l a n d ,  a s  l i a s  
h a p p e n e d  e l s e w h e r e  in  t h e  U n i t e d  S t a l e s ,  p r o f e s s i o n a l s  w i l l  
e s c a p e  f rom t h e  v i c i o u s  c i r c l e  o t  l i a b i l i t y  p r o b l e m s  by  s i m p l y  
a b a n d o n i n g  t h e i r  p r o f e s s i o n .  T h a t  p r o b a b l y  i s  a  b e t t e r  
a l t e r n a t i v e  r h a n  e i I h e r  c o m p r o m i s i n g  t h e i r  p r i n c i p l e s  o t  h e a l t h  
c a r e  or , on  t h e  o t h e r  h a n d ,  d r i v i n g  u p  t h e  c o s t  o l  h e a l t h  r a r e  
s i m p l y  t o  p r o t e c t  t h e m s e l v e s  f r o m  u n t o w a r d  s u i t s .

A l a s ,  e v e n  when  a  p h y s i c i a n  c o n t e m p l a t e s  a n o t h e r  p r o f e s s i o n  t h a t  
may b e  a s s o c i a t e d  w i t h  l o w e r  r i s k ,  e v e n  t h o s e  p r o f e s s i o n s  t o d a y  
a r e  n o t  immune f r o m  u n r e s t r i c t e d  a n d  e v e n  i n d i s c r i m i n a t e  
I :i a b i l i l y  s u i t s .

T h e  U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l  Tor t. P o l i c y  W o r k i n g  G r o u p  
A n a l y s i s  ( F e b r u a r y  1.986) r e c o m m e n d s  m e a n i n g f u l  . l e g i s l a t i o n  t h a t  
w o u l d  make  p o s s i b l e  a f f o r d a b l e  a n d  a v a i l a b l e  l i a b i l i t y  i n s u r a n c e .  
I t ’ s  r e c o m m e n d a t i o n s  a r e  i n c l u d e d  i n  HB 5 3 2  a n d  SB "S77 i n  t h e i r  
o r i g i n a l  f o r m .  A c c o r d i n g l y ,  I  s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h o s e  
b i l l s  i n  t h e i r  o r i g i n a l  f o r m  ar id  i n  t h a t  way t o  h e l p  e n a c t  
m e a n i n g f u l  t o r t  r e f o r m .

S i n c e r e l y ,

C ^ fjrQ  V ^ V -^2.kQ\ .

D a v i d  T.  Hay s c  o a k . , M.D.

DTM:1ib



C I T IZ E N S  C O A L IT IO N  L O R  T O R T  R E F O R M , inc.

“voices raised in unison..!’

March 28, 1986

TO: ALL LEGISLATORS

Please note that the Citizens Coalition for Tort Reform continues to support 
the principles set forth in our original comprehensive solution. Those 
principles are contained in SSHB 532 and most of them are in SB 377. We 
appreciate the hard work and support which has been put forth in the effort 
to reform some of the tort practices which have developed in the past few 
years.

\1 Tomagni, S K  
Cha/rman of the Board

^  Gene Roguszl^a 
Vice Chairman

'David MacGuire, M.D. 
Vice President; 
President, Alaska State 
Medical Society

 /.Vc.-, C- XX .̂1,*ic Z
David Zunde.l, Secretary;, x  
Executive Director,
Alaska Alr-Gari''

Bi 11 Gee, Treasurer rrtujjs j'ledr b , resident 
ProfessToTOT'Irust Administrators, Inc.

Jaay, Thompson 
President, Alaska Movers Association

l \ d ' t  C .u H v iM L C ly ^ /)
Dick Cattanach '
Chairman, Insurance Tax and Bonding 
Committee, Alaska General Contractors

Denise L. Knapp 
Board Member
Southern Association of Life Underwriters

/ l U ) R - ,
Margare^j Wolfe ?

h (yi ( ft (■ L,'t-1 L (—
lorry iHollowell

President, Midtown Daycare Center Inc.

’ „ O t ?. t 'i / ■
Mo rry
President, Yukon Equipment 
Member, Associated Equipment DistributorsMember, AssoCi a ted Equipm^flt 

Don Redmond \

Alan P. Budahl 
President, Alaska Hotel & Motel Association

f Y A y r u l y y G U - i.p l
Bernie S a u D e 7 <

President, Alaska Rental Association
Bernie Saupe 
Vice-President, Alaska Oil Marketers 

Association, Inc.

738 II Street, Suite 300 * Anchorage, Alaska 99501 • (907) 276-1135



Marilyn ‘Pierce-Bulger

.• *

~ o ~
Chairman, Alaska Chapter 
American College of Nurse-Midwives

Martha A. Dearborn 
Executive Director 
Alaska Dental Society

v//f ' 'i t ic u J ;  c v
T.d. Thrasher 
Executive Director
Alaska Trucking Association

/ / - /

James E. Suttle 
Chairman, Alaska Chapter 
International Association of 

Drilling Contractors

Marigal'e Compton
Liason, Anchgrage Board of Realtors

"Nelson M. Franklin 
Chairman, Professional Engineers 

in Private Practice

i ! / I  A, I t 'S  /  J
Charles H. Selman 
President, Caberet Hotel and 
Restaurant Retailers (CHARR)

Mar.y Pierce
Risk Management Consultant

Michael W. Gordon
Board Member, (ARBA)
Anchorage Restaurant & Beverage Assoc.

( L
Roy Robinsori 
Vice-President, Alaska Broadcasters 
Association

7 iAnita Farley I 
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Lyhn J. Coon, O.D.
Legislative Chairman, Alaska Chapter 
American Optometric Association

A .  V L

Dr. Vincent S. Haneman, Jr., P.t. 
Immediate past President, Alaska 
Society of Professional Engineers 
and Dean of Engineering - University 

of Alaska , Fairbanks

Diane E. Ramey / p
Liason, Alaska Physical'Therapy 
Associa

Executive Director, Health Association 
of Alaska
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A RESOLUTION IN SIIooqpt op 
TORT REFORM

WHEREAS, liability insurance is a necessarv cost of doina 
business within the tourism industry in Alaska; and,

WHEREAS, liability insurance costs have continued to rise to
prohibitive levels for many businesses: and,

WHERFAS, these higher costs result in a hiaher end ornduct cost
to the consumer; and,

WHEREAS, these hiaher costs of insurance are Tore inn manv 
important visitor attractions out of business and orohibitinq 
the entry of others,

THEREFORE RE it RESOLVEn that the Alaska Visitors Association 
make Tort Reform a Leqislative priority and further direct the 
board and staff to work with the Citizen's Advocate Committee 
for Tort Reform and the Governor's Task Force on Insurance.

SUBMITTER BY; dan Wrentmore, Suzanne Mullen, Boh .lacobsen, 
Lee Crane and Bob Enalebrecht

PASSFn October I?, I BBS by a vote of the membership at the 
Annual A'/A Convention.

One tho Follow’no Five panes vnu wi 11 fin^ a summarv of t.hp desired 
actions of the Citizen Advocate Committee for Tort Reform

-6 2 -



TELEPHONE 
(<>07) 58M325 105 MUNICIPAL WAY. SUITE 301 

IUNEAU, ALASKA 99801

To: S e n a t o r  P a t r i c k  Rodey, C h a i r m a n

Me m b e r s  o f  the S e n a t e  J u d i c i a r y  C o m m i t t e e

From: S c o t t  A. Burgess, E x e c u t i v e  D i r e c t o r

Date: M a r c h  26, 1986

Subject: CSS B  377 - T o r t  R e f o r m

O n  b e h a l f  of the A l a s k a  M u n i c i p a l  League, thank y o u  and all the m e m b e r s  of 

the 14th L e g i s l a t u r e  for r e c o g n i s i n g  that an insurance cris i s  exists, and 

f o r  tak i n g  on, w h a t  h a s  a l r e a d y  p r o v e n  itself to be, a d i f f i c u l t  issue. 

The League, on b e h a l f  o f  the 116 m u n i c i p a l i t i e s  it represents, directly, 

and all local g o v e r n m e n t s  in Alaska, offers its a s s i s t a n c e  in finding 

s h o r t - t e r m  a n d  l o n g - t e r m  solutions.

A t t a c h e d  is a cop y  of  an A M L  resol u t i o n  on the insui'ance and tort ref o r m  

issue from the 19 8 6  P o l i c y  S t a t e m e n t  w h i c h  was sent to y o u  at the

b e g i n n i n g  of the year, 

the Statement:

Also, the following p o l i c y  ap p e a r s  on  p a g e  8 of

F. TOR T  R E F O R M

The L e a g u e  u rges the L e g i s l a t u r e  to r e v i e w  tort r e f o r m  a n d  to  wor k

for a v i a b l e  m u n i c i p a l  ins u r a n c e  system.

T h e s e  p o l i c i e s  cam e  o u t  of the d i s c u s s i o n s  and a c tions at the annual 

c o n f e r e n c e  in Fairbanks. The B o a r d  of D i r e c t o r s  chose f i n d i n g  s o l utions 

to the a v a i l a b i l i t y  and a f f o r d a b i l i t y  of  i n s urance for m u n i c i p a l i t i e s  as

o n e  of its top f o u r  l e g i s l a t i v e  p r i o r i t i e s  for this year. W h i l e  the

L e a g u e  h a s  b e e n  w o r k i n g  for several y e a r s  to assist m u n i c i p a l i t i e s  w i t h  

t h e i r  in s u r a n c e  needs, it has been una b l e  to address and f ully u n d e r s t a n d  

the c u rrent crisis.

T h e  L e a g u e  is in s u p p o r t  of l e g i s l a t i o n  a l l o w i n g  m u n i c i p a l i t i e s  to create 

a s e l f - i n s u r e d  risk pool. T h e  c u r r e n t  statutes a l l o w i n g  for 

m u n i c i p a l i t i e s  to form r e c i p r o c a l s  is u n n e c e s s a r i l y  b u r d e n s o m e  and 

expensive. It requ i r e s  m u n i c i p a l i t i e s  to e s s e n t i a l l y  cre a t e  an insurance 

c o m p a n y  r a t h e r  th a n  c o n t r a c t i n g  w i t h  e x i s t i n g  in s u r a n c e  a n d  financial 

agencies; requires a h e a v y  surplus d e p o s i t  ove r  and above the c u r r e n t  high 

pr e miums; and, is s u b j e c t  to u n n e c e s s a r y  r egulation b y  the D i v i s i o n  of 

Insurance.

T h e  L e a g u e  is a l r e a d y  h e l p i n g  m u n i c i p a l i t i e s  w i t h  their in s u r a n c e  needs. 

T h e  Lea g u e  has p u r s u e d  setting up a self-i n s u r a n c e  p o o l  p r o g r a m  for 

se veral years but hav e  b e e n  thwa r t e d  b y  i n t e r p retations o f  e x i s t i n g  law, 

a n d  our a t t e m p t s  to c h a n g e  it. T h e  L e a g u e  has a group i n s u r a n c e  p r o g r a m  

w h i c h  is p r o v i d i n g  i n s u r a n c e  c o v e r a g e  to o v e r  80 m u n i c i p a l i t i e s  for 

w o r k e r s  c ompensation, g e n e r a l  liability, b u s i n e s s  auto, and err o r s  and

M E M B E R  O F  T H E  N A T IO N A L  L E A G U E  O F  C I T I E S  A N D  T H E  N A T IO N A L  A S S O C IA T IO N  O F  C O U N T IE S



o m i s s i o n s  c o v e r a g e  for law enfor c e m e n t ,  p u b l i c  o f f i c i a l s ,  and school 

b o a r d  members. However, b e c a u s e  of the m a r k e t  and our ina b i l i t y  to pool, 

w e  are unab l e  to i m prove the p r o g r a m  and o f f e r  the c o v e r a g e  desired.

The L e a g u e  has not b e e n  able to r e s e a r c h  the c u r r e n t  to r t  r e f o r m  issue 

we l l  e n o u g h  to com m i t  to s u p p o r t i n g  all the r e c o m m e n d e d  c h a n g e s  to the 

Statues, o r  to ma k e  the d i r e c t  c o n n e c t i o n  b e t w e e n  tort r e f o r m  and the 

c u r r e n t  insurance problem. Like you, local e l e c t e d  o f f i c i a l s  are eq u a l l y  

co n c e r n e d  for b o t h  t o day's p l a i n t i f f  and t o m o r r o w ' s  taxpayer. T h e  B o a r d  

of D i r e c t o r s  is u n s u r e  w h e t h e r  the fault for the c u r r e n t  in s u r a n c e  

p r o b l e m s  rest w i t h  a r e c k l e s s  society, the insurance industry, the j ustice 

s y s t e m  or State laws, or a c o m b i n a t i o n  of all. Therefore, the L e a g u e  is 

a s k i n g  the L e g i s l a t u r e  for h e l p  to an a l y z e  the p r o b l e m  and d e v e l o p  

r e a s o n a b l e  solutions. T o r t  ref o r m  should be  e v a l u a t e d  on w h e t h e r  it is 

g oo d  policy, and on t h e  long t e r m  effects, n o t  just as a p o s s i b l e  solution 

to the c u rrent problem.

T h e r e  is a problem. M u n i c i p a l i t i e s ,  and o t h e r s  w h o  w i l l  a p p e a r  b e f o r e  

you, are unab l e  to o b t a i n  o r  a f f o r d  ins u r a n c e  to p r o t e c t  t h e m s e l v e s ,  t h e i r  

i n vestments, a n d  the public. T h e  p r o b l e m  f aced b y  m u n i c i p a l i t i e s  is 

unique. M u n i c i p a l i t i e s  are r e g a r d e d  as h i g h  risk c l i e n t s  b y  ins u r a n c e  

c o m p a n i e s  b e c a u s e  they h a v e  a g r e a t e r  p o t e n t i a l  for b e i n g  sued; therefore, 

they have, hist o r i c a l l y ,  be e n  v i c t i m s  of p a y i n g  h i g h e r  pr e m i u m s .  This, 

itself, is not u n i q u e  b e c a u s e  the same a pplies to doctors. However, the 

fact that m u n i c i p a l i t i e s  are in the b u s i n e s s  of p r o v i d i n g  h i g h  ris k  p u b l i c  

services, such as fire a n d  police, tha t  the y  cannot stop p r o v i d i n g  just 

b e c a u s e  o f  the cost o r  risk, is u n i q u e  to m u n i c i p a l i t i e s .  Secondly, 

m u n i c i p a l i t i e s  are the v i c t i m s  of  the "deep p o c k e t "  theory. 

M u n i c i p a l i t i e s  are n a m e d  in suits, d i r e c t l y  o r  indirectly, r e g a r d l e s s  of 

the d e g r e e  of fault b e c a u s e  t here is a p e r c e i v e d  u n l i m i t e d  a b i l i t y  to  pay. 

A  c l a i m  is not l i m i t e d  b y  the amo u n t  o f  i n s u r a n c e  c o v e r a g e  b u t  by  assets, 

and juries p e r c e i v e  th a t  m u n i c i p a l i t i e s  need o n l y  r aise t a x e s  to p a y  the 

claim.

T h e  L e a g u e  is c u r r e n t l y  c o l l e c t i n g  i n f o r m a t i o n  t h r o u g h  a s u r v e y  of  its 116 

m e m b e r s  on t h e i r  r e c e n t  in s u r a n c e  experiences. T h e  s u r v e y  is not 

complete; however, a t t a c h e d  is the i n f o r m a t i o n  from the c o m m u n i t i e s  that 

h a v e  r e s ponded to date. A l s o  incl u d e d  is i n f o r m a t i o n  fr o m  o t h e r  

m u n i c i p a l i t i e s  in the A M L  I n s u r a n c e  Program, p r o v i d e d  b y  our b r o k e r  F r a n k

B. Hal l  R Co. of Alaska.

S e v e r a l  b ills are b e f o r e  the L e g i s l a t u r e  a t t e m p t i n g  to a d d r e s s  the 

in s u r a n c e  p r o b l e m  in Alaska. W e  s u pport the c o n c e p t  of a l l o w i n g  

m u n i c i p a l i t i e s  to f o r m  s e l f - i n s u r e d  risk pools. An  A M L  L e g i s l a t i v e  

S u b c o m m i t t e e  has reviewed the b i l l s  i n t r o d u c e d  this s e s s i o n  and b e f o r e  

yo u r  committee, and h a s  no p r o b l e m  w i t h  the tor t  r e f o r m  m e a s u r e s  m o s t  

c o m p l e t e l y  c o vered in SB 377 a n d  HB 532. However, the S u b c o m m i t t e e  and 

the s taff wil l  follow the h e a r i n g s  and y o u r  d e l i b e r a t i o n s  c l o s e l y  to 

b e t t e r  u n d e r s t a n d  all c o n c e r n e d  b e f o r e  r e c o m m e n d i n g  any s p e c i f i c  bill. 

T h e  League, of course, is a v a i l a b l e  to hel p  y o u  in any w a y  w e  can to find 

short and long t e r n  so l u t i o n s  to the i n s urance p r o b l e m s  faced b y  

m u n i c i p a l i t i e s  and others.



RESOLUTION 0? THE ALASKA MUNICIPAL LEAGUE

RESOLUTION NO. 86-13

A RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE 
URGING THE STATE LEGISLATURE TO INVESTIGATE 

TORT REFORM AND THE REASONS BEHIND THE 
UNAVAILABILITY OF CERTAIN LINES OF INSURANCE

WHEREAS, i n s u r a n c e  r a t e s  have i n c r e a s e d  a s t r o n o m i c a l l y  and t h i s  
has  caused  b u s i n e s s e s  t o  c l o s e  and h a s  c r e a t e d  a f i n a n c i a l  bu rden  on 
t a x p a y e r s  i n  A la s k a ,  and

WHEREAS, m u n ic ip a l  i n s u r a n c e  r a t e s  have i n c r e a s e d  a s  much a s  
50C% i n  some a r e a s ,  and

WHEREAS, day c a r e  o p e r a t o r s ,  a i r  c a r r i e r s ,  t r u c k e r s ,  
c o n t r a c t o r s ,  C H A ? ? - a f f i l i a t e d  b u s i n e s s e s ,  d o c t o r s ,  and a r c h i t e c t s  a r e  
i n  many c a s e s  u n a b le  t o  o b t a i n  any  i n s u r a n c e ,  and

WHEREAS, t h e  A la s k a  M u n ic ip a l  League f e e l s  s t r o n g l y  t h a t  an 
i n v e s t i g a t i o n  i n t o  c a u s e s  sh o u ld  be  made and a s o l u t i o n  t o  t h i s  
problem must  be found t h i s  y e a r ;

NOW, THEREFORE, BE IT RESOLVED by th e  A laska  M u n ic ip a l  League 
t h a t  t h e  O f f i c e  o f  t h e  Governor  and th e  A laska  S t a t e  L e g i s l a t u r e  a r e  
urged  t o  im m edia te ly  p u r s u e  a l l  avenues  a v a i l a b l e  t o  s o l v e  t h i s  
p roblem and f i n d  a way t o  p r o v i d e  i n s -”-"'---- ---

Adopted t h i s  1 6 th  day o f  Novem

LEO B. RASMUSSEN, P r e s i d e n t

ATTEST:
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MUNICIPALITY
LAST
YEAR PREMIUM/COVERAGE

THIS
YEAR PREMIUM/COVERAGE

% o f  
budpec

JOIN/
suppor:
POOLINl

ALAKANUK UNINSURED UNINSURED 4% YES

ALEKNAGIK $ 4 ,500 $15,000 13% MAYBE

BARROW $ 4,  100/$ 1 m i l l i o n $ 10 ,000/$500 ,000

BETHEL $350,000 $600,000 10% YES

CORDOVA $ 2 1 ,00 0 /$  1 m i l l i o n $ 31 ,850/$500 ,000

EAGLE $ 3 ,3 65 /$5 0 0 ,00 0 $ 8 , 739/$500,000 6% YES

FAIRBANKS $212,876/$20  m i l l i o n $514,167/$5 m i l l i o n 2.5% NO

GALENA REPEATED CANCELLATIONS/PREMIUMS UP 200% 5% MAYBE

GAMBELL $ 19 ,300 /$  1 m i l l i o n $ 15,617/$ 500 ,0 00

HAINES BOROUGH $ 25,000 $ 34,797 3.5% NO

HOONAH $ 6 , 4 8 4 / $ l  m i l l i o n $ 11,640/$ 500 ,0 00

HOUSTON $ 23,906 37,444 16% MAYBE

JUNEAU $518,000 $1,253 ,900 2% YES

KAKE $ 10 ,617/$1  m i l l i o n $ 7 ,0 80 /$500 ,000

KENAI $ 8 5 ,00 0 /$ 1 0  m i l l i o n $320,000/$10  m i l l i o n NO

KODIAK $ 9 0 ,08 3 /$ 5 00 ,0 00 $155,725 /$500 ,0 00 5% YES

KOTZEBUE $140,000 $280,000 5% YES

LOWER KALSKAG $ 2 , 5 0 0 / $ l  m i l l i o n $ 5 ,0 0 0 / $ 5 0 0 , 000

McGRATH $ 13,596 $ 41,063 7.5% YES

NULATO $ 4 ,5 0 0 /$ 5 0 0 ,0 0 0 $ 12,000/$500 ,000 5% YES

PALMER $138,000/$10  m i l l i o n $ 2 1 9 ,0 0 0 /$ 1 .5 m i l l i o n YES

PELICAN $ 7 ,4 57 /$5 0 0 ,00 0 $ 15,908/$ 300 ,0 00 11.5% YES

RUSSIAN MISSION $ 2 , 5 8 0 / $ l  m i l l i o n $ 5 , 0 0 0 /$ 5 0 0 ,000

St .  MARY'S $ 4 , 2 0 0 / $ l  m i l l i o n $ 5 ,0 00 /$5 0 0 ,00 0 10% YES

SAND POINT $ 45,000 $ 80,000 9% YES

SITKA $ 53 ,75 3 /$ 1 0  m i l l i o n $131,628/$5  m i l l i o n 3% YES

SKAGWAY $ 31 ,883 /$1  m i l l i o n $ 5 5 ,80 6 /$  1 m i l l i o n 6% MAYBE

SOLDOTNA $110,000/$10  m i l l i o n $270,000/$10 m i l l i o n 6% YES

TENAKEE SPRINGS $ 13,670 $ 42,000 16% YES

UNALASKA $ 131 ,124/$  14 m i l l i o n $ 99 ,468/$4  m i l l i o n 10% YES

WALES $ 11,663 UNINSURED YES

WASILLA $ l l , 0 0 0 / $ 6  m i l l i o n $ 1 9 ,000/$1.5 m i l l i o n 2% MAYBE

** ALL INFORMATION COMPILED BY THE ALASKA MUNICIPAL LEAGUE BY SURVEY. BACK-UP IS 

AVAILABLE THROUGH THE AML 105 M unic ipa l  Way, S u i t e  301, Juneau ,  Alaska  99801
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T O a l  Courts
» u t t  ot atasta

GOLDEEN GOODFELLOW
Assistant Area Court Administrator/ 

Clark ol Court

T H IR D  J U D IC IA L  D IS T R IC T  

303 K  STR E ET 

A N C H O R A G E , A L A S K A  99501 (9071254-0440

Memorandum

To: Karla Forsythe
Staff Counsel

From: Goldeen Goodfellow
AACA/Clerk of Court V

Re: Personal Injury Statistics

Date: April 9, 1986

I had Sue and Melissa go through all of the Case Characterization
Forms which we have in LeEllen's office at this time. They picked
out the personal injury cases and put them into categories of (1) 
$100,000 and under, (2) more than $100,000 and (3) no amount 
indicated. They looked at a total of 188 Case Characterization 
Forms for personal injury cases. The breakdown is as follows:

$100,000 and under - 120 cases - 63.8%

more than $100,000 - 43 cases - 22.8%

amounts not indicated - 25 cases - 13.3%

If you want me to, I can continue to monitor the Case 
Characterization Sheets as they come in and add to the above 
figures.

cc: Douglas J. Serdahely, Presiding Judge
Albert H. Szal, Area Court Administrator



A l i e n  R .  C h e e k
A t t o r n ey  a! L aw

Northward Building. Suite 214-G
Fairbanks. Alaska

99701
907-456-8538

April 29, 1986

RE: LIABILITY INSURANCE CRISIS AND TORT REFORM LEGISLATION 

Dear Legislator:

Please find enclosed information regarding the liability 
insurance crisis. My clients ~nc your constituents are very 
concerned that spokesmen for the insurance industry have 
indicated that liability premiums will not be reduced if 
tort reform legislation is enacted. As is indicated in the 
article entitled ’’Taming the Latest Insurance ’Crisis'" 
printed in the New York Times, April 13, 1986 edition:

"Perhaps most significant, insurance companies have 
consistently refused to reduce their rates in exchange for 
legal limits on liability. If their problems were traceable 
to the civil justice system, then they should jump at the

I strongly urge you to vote against any tort reform 
legislation unless and until the insurance industry comes 
forward with sufficient financial information with which ro 
determine whether or not the present liability insurance 
crisis is in fact the product of the industry's owr, 
price-cutting policies of recent years. Additionally, any 
tort reform legislation which would of necessity limit the 
exposure of the insurance industry should be tied into a 
definite and substantial reduction in insurance premiums to 
the Alaskan consumer. It is further my opinion that all 
tort reform legislation should be tabled pending a further 
in-depth analysis of the extent of the problem and other 
possible solutions to this problem.

Sincerely ycurs,

ALLEN R. CHEEK

Enclosures 
ARC/ej



R E F O R M  I N S U R A N C E ,  N O T  L I A B I L I T Y  L A W

Taming the Latest Insurance 'Crisis'
B> k O U E R I  H U N T £ R

- i i i .  la ic s : h ob iiity  insurance 
; " c m . : : I i k c - i b  ede-jessum , is 

I -  wiji-.'y a m  ibuitnJ to o v e r ly  
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As ii. lot: preceding " c r : . - . : ! 9 ; i .  
in lie i i  so ld  about the iuno -m cn ta ! 
coose — i i .j  sh a rp  ups and duwiis of 
li lt in su ra n c e  industry 's p roh i cyc le .

i i l l  gradual expansion o! legal l i­
ability and the ptufi! cycle e r r  dis- 
lUiCt p.’cjic-.TiL'iu arid should l*s 
i r r a l r d  s - . - , T t , - .  lo rc .i r j L a . 
n .. caused rates l i . i _ a : v  uru!:._Li-
Cully L .r  [ i lli t li  f l u l t ’ I lOs. ihU->,
h m iiu .c  l .- b il s .v  and r e s t r ic t in g  ju :y  
award.- w jlJ i>ui a ve rt fu tu re  iraur- 
i i i l t *  sq U eo /eS , L a i fla tte n in g  L i t  in ­
su ra n ce  C V li ;  m i :

C o r . . i j r r  tin.- ro lle r-c u -s te r ncit ilie  
v t u t  i:.du..ir> l .a i  taken  ui iu : ir. 
ii. ai decade;

« 1975. Tne bottom  The industry 
e— m eo 4 t -_r c e n I o.'i equ ity , well 
I n .  v. Lie aVc.’ u t t  lo r  a ll industry .

i  ii-7( iu IR77. The d s n n : .  T L t com 
cl insurance i l  tVTOCketS r«y 3v j ! i : r -  
cent o r m ore to r m any doctors, 
r t .a riu ia c iu ie ri r.nd iiilie;:-.. a t  insur­
ance companies' p ro fits  iea ), oy mure 
cnoh Mr. percent 

O }L-u t(. iUM. " l i lt  ta ll T li t  high 
p ro fits a ttra c t a flood  o! tieW Capital, 
in su re rs begin cu llin g  price.-, and in ­
suring p oo r r isk s . so as lo  uo la in  as 
m any prem ium  d o lla rs  as possib le lo  
in t a i l  ei m e high in terest ru les P u l  
p reva il. N o : su rp ris in g ly . Uie indus­
try 's  proliLs decline. lo  a 2 percent r t -  
la rt . on equ ity in  ibs-t.

* hfco iu 19:*. A new ascent. As in 
16?Cai'id JST7, d ..< io rs . m anu fac tu re rs 
arid m unic ipa litie s , this lim e  joined 
c> day-ca re  cen ters and nurse rrod- 
wives, fund insurance cos is ru in g  by 
'Ski percent anc m o re  —  if Kiev can 
get insurance al ah. As Uie industry 
raises iota! p rem ium s by £26 b illion 
while reducing coverage , Uie stock 
prices o f lia b ility  in su rance ccmpa- 
rues ru e  by Ml pare ent, tw ice ihe rise 
o f me Dow Jon e i indu stria l ave rage . 
D - rm g lh e  f i i s l q u a rte r o l 19ak. insur- 
ar s locks n.se another 21 percent.

iv , a s  iti tbifc. the insurance in- 
du s iiy  b lam es Uie le g j l system  fo r 
the huge p rem ium s The ir impluusi-

Liability Judgments: T w o  Views of the Trend
M e d ia n  e n c  a v e r a g e  aw a rd - , <r. liability cases, dale e o . e r  Coal. Count, II... 
and toe fcNowr.ir.coniilun! id ea  aoi.art
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Rolicr: Huhlei, hiOcul Imuruncc 
AdHWUStrulur from IV74 lu lH’id. is 
pu 's io in i o: ihe Kuhoiiul Iruuiunec 
Consum er O/cu/iczuhun, n cum un ie r-  
orien led  research urr.unizutiun.

Lie c la im  is iriat judges and ju r ie s  Pe- 
cairn generous in 197c, stingy fo r  Hit 
n o i l e igh l y e a n  ana inexp licab ly  
genen.na aga in  in lS li i.

A c tu a lly , lia b ih iy  aw ard ., a rc  r t -  
m a ritab ly  cci.naisieni. in  consiam  do l­
la rs . the n ied ian  aw ard  has hovered  
around CiO.MK.' o v e r the la s : 25 yea rs , 
accord ing to Uie Rand C orpora tion 's 
Institu te lo r  C iv il Ju snca , alLnuugh 
me ave rag e  aw a rd  has risen ap p re ­
c iab ly , re f le c t in g  Uie im pact o f a few 
huge se tt lem en ts . _

— Leg is la ted  lim its  on lia b i li ly  
aw ards have j  roved ine ffec tive . 
M any cities and towns ii. P enn sy lva ­
n ia . fo r  ta am p ie , cannot get in su r­
ance even though U it leg is la tu re  v ir- 
tu a llv  lmmuruafed them  fron t lia b i l i ly  
Uie la s i t im e  in su rance ra te s shot up. 
The reason , s im p ly , is thai insurance 
ra te s and a v a i la b i li ty  a re  determ ined 
by m e p ro fit cyc ie . no: by ju r ie s .

P e n ia p t roes : s ign ifican t, in su r­
ance com panies have constsienUy 
re fu sed  to reduce th e ir ra te s in ex ­
change fo r  leg a l lim n s  on lia b ility . I f  
the ir p rob lem s w e re traceab le  to Uie 
c iv il ju s tic e  sys tem , then they shou ld 
jum p  a t the o f fe r . 

w> C e rta in ly , the leg a l sysierr, is no: 
pe rfec t. R e fo rm s , such as lim iting  
lees fo r  both p la in t i f f and defense 
law yers and pena liz ing  fr ivo lou s su its 
and fr iv o lou s de fen se  de lays , would 
enhance e ffic ien cy . Bu t ii would be 
un fa ir end nonsensica l to lim n  com ­
pensation fo r  in juries' without p rov ing  
thai such a re fo rm  would w ork and 
provid ing an a lte rn a tiv e .

Our e x p n e n c e  w ith nc^laull auUi

onsuranct- is instructive . N o-fau lt sys- 
tem : w ere enacted on ly  a f t e r  exhaus­
tive  studies showed that peop le w ith 
re la t iv e ly  m inor in ju n e s  w e re  ove r- 
com perua ied  while people w ith se­
ve re  in ju rie s  w ere undercom pensat­
ed Thus, a no-fau li system  fo r  sm a ll 
c la im s m ade sense.

In  con tra s t, the pacKage o f “ re - 
fo rrr is ”  sough: by tiie in su re rs (and  
recen tly  endorsed by P residen t R e a ­
g an ) not on ly  in v o lv ts  no trad e -o ffs  —  
it la k e s aw ay righ ts o f in ju red  peop le 
w ithout g iv ing  them  anyth ing hack —  
but is unsupported by any data about 
how  v ic tim s ia re  unaer the cu rren t 

• system , what d n  ves up costs and how 
a  given re fo rm  would a ffec t v ic tim s 
o r change system  costs.
t : r « jE C U R R lN G  insu rance crises 
L , . w ill he con tro lled  on ly  by m sur- 
U 'va. ance re fo rm . A lthough in su r­
ance is a  n a tiona l, 73 :0  b iiuon busi­
ness, it is regu la ted  on ly  by ihe states . 
Bu t most s ta te  regu la tion  is of con­
sum er in su rance : com m e rc ia l in su r­
ance is a lm o s t en tire ly  de regu la ted . 
Thus, deregu la ted  com m e rc ia l in su r­
e rs  a re  exempt from  F ed e ra l an ti­
tru s t law s and from  ove rsigh t o r 
prosecution  by the F ed e ra l T rade  
Com m iss ion , and e ffe c t iv e ly  exem p: 
from  F e d e ra l income taxes. O ve r the 
las t 10 y e a rs , p ro p e rty / casu a lty  in ­
s u re rs  ea rned  S7f> b illw n  but received 
a net tax: re iund  o f J125 m illio n .

Last w eek, a specia l com m ission  m  
New Y o rk  proposed a p lan that would 
re s tric t in su re rs ’ freedom  lo s e t  rates 
and cancel coverage , and would g ive

m un ic ipa litie s tfie rig h t to fo rm  :..-u r- 
aiicc p»uuls In  re tu n i. ito -u re r. w v-id  
ge l som e p ro te . I ion a to tn s i 1: - a . . . ‘  
su its , the n g iii lo  pay out s e ii ir  oiejits 
ove r sev e ra l y ea rs  and p* vicw'tlon 
a gains! one in su re r fs .y :n g  l i :  en tiie  
aw a rd  when sev e ra l r .a ru e s  f l u t e  ie- 
sp j.is iL : 1 i: y .

The p lan , corr.b inisi wi th ce-vt m .,i 
Cuum o's s iipu la tiw i that h n .r  - tin h- 
a b i lity  aw a r i ls  h r accon ipaiot-d t y re ­
ductions in p renuun is , r,a i mucn 
m e r it , arid, if enacted, would t v  a con­
stru c tiv e  step and an exce llm .: model 
lo r  o th e r sta tes . But m o re  r .te d : n t»- 
done or, the F ed e ra l le v e l S jv -.if= . i l ­
ly , Congress rhou ld  d.. the fui, • -< :> .

<« Repvaa! Lfi£- insu rance m cha .iy  s 
am ilru s i exem ption  Now . a ii itm il-  
iefc> o f tlie Insurance Serv ices D ilic a , 
a ra ic -tn a ltm g  n rg an iia tion  run  by 
U ,r in su rance com pan ies, set ra te s 
lo r  m ost types o f insurance.

“  C reate a F ed e ra l O ffic e  o f In su r­
ance to m on ito r the indu stry  anu et- 
taP lish  m in im um  stand a rd s fo r  state 
regu la to rs .

e Kepua l Uie in su rance indu stry 's 
exem ption  from  F ed e ra l T ru c e  C om ­
m ission  ju r is d ic t io n

•  E xpand  Uie- K isk -K e tean o r, . 
which a iiow s m anu fa c tu re rs  —  but 
not o th e r basmesses —  lo  jo in  to­
gether to se lf-in su re  o r  b a rg a in  fu r 
low er ra te s . Tnis w ou ld p re-em pt 
state law s.

The states could Lake se v e ra l step.-, 
to b ring  down ra te s , s ta rtin g  w ith en­
fo rc ing  U ie ir own law s. Must states 
re ly  on com petition  to  con tro l ra te s , 
but com petition  cannot con tro l p rices 
when the jie riod ic  ca rte l p ric ing  takes 
ove r. And sta tes shou ld fo llow  New 
Y o rk 's  exam p le  and requ ire  in su re rs 
tv g iv e  adequate nonce o f, and c le a r 
reasons fo r , cance lla tion s o r  re fu sa ls  
of new  coverage .

T h ey  shouid a lso bu ild  up t /K ir  
regu la to ry  bodies —  h a lf  du not r u t  
have ac tu a rie s , and lew  requ ire  cun 
sum e r rep resen ta tion . One exce jk io r, 
is N ew  Je rse y , where the pub'ac adv,_- 
Cute m a y  in te rvene in in su rance ra te  
cases, w ith the cost bun ie by u ie  in­
s u re r  seeking a pnee inc rease . Tnis 
both d iscou rages in su re rs  from  .seek­
ing fexoroitant inc reases arid m in i­
m izes pub lic  ou tlays .

The ro lle r  coaste r is now le a d u tig  
the lop  o f the firs t  big h i ll —  the steep 
p a r i o l the n d e , tow ard  excessive 
p ro fits , lr i  a y e a r o r  so , the dow nward 
trip  w ill s ta r t , heading us tow a rd  a 
1995 ''C ris ts ."  To s lo p  the ro lle r-  
coa ste r n d e , Congress shou ld  app ly  
the b rake s o f insu rance re fo rm . E



s n i ,  l o b b

F a c t  S h e e t
E a c K g r o u n d / K e v  F i n d i n g s  o t  K e g .  J o n n  L a F ' a l c e  ( D - K  Y )

J o n n  L a F a i c e  o n  M a r c h  '/.'j i n s e r t e d  i n  t h e  C o n g r e s s i o n a l  R e c o r d  a  

t a s c i n a t i n g  a n a l y s i s  o t  t n e  c u r r e n t  l i a b i l i t y  i n s u r a n c e  c r i s i s .  
L a F a l c e  i s  u n d o u b t e d i y  o n e  o f  t n e  m o s t  i n f o r m e d  m a m o e r s  o f  
C o n g r e s s  w n o  a s  f a r  b a c k  a s  i'Jll h e l d  p r o d u c t  l i a o i l i t y  
i n s u r a n c e  h e a r i n g s  c o v e r i n g  5  v o i u n . e s ,  7 b  w i t n e s s e s  o n  i o  
s e p a r a t e  d a y s .

S o m e  o f  L a F a i c e ' s  f i n d i n g s  b a c K  t h e n  / / e r e  w n a t  w e  h e a r  
5 0  0  t o  1 0 0 0 % p r e m i u m  i n c r e a s e s ,  c o m p a n i e s  " g o i n g  

c a p r i c i o u s  i n c r e a s e s  o e a r i n u  n o  r e l a t i o n s i i i p  t o  
e x p e r i e n c e .

O t n e r  f i n d i n g s  w e r e :

- K e g a r d i n g  t h e  m e a n i n g  o f  t h e  w o r d  " l o s s " :  I  q u i c k l y
f o u n d  o u t  t h a t  i n  t h e  i n s u r a n c e  i n d u s t r y  a p p e a r a n c e s  c a n  o f t e n
b e  d e c e i v i n g . . .  Y o u  a n d  1 m i g h t  t h i n k  w e  k n o w  w h a t  a  l o s s  i s :
i t  m e a n s  s o m e t h i n g  t h a t  h a s  b e e n  l o s t ,  r a t h e r  s i m p l e .  i \ o t  s o  m  
. . . i n s u r a n c e . . .  T h e  d e f i n i t i o n  o f  " l o s s "  v a r i e s  u p o n  t h e  
c o n t e x t . . .  I t  y o u  u s e  t h e  w o r d  " l o s s "  . . . i n  f i n a n i c a l  r e p o r t i n g  
t o  t h e  S t a t e s  i t  m e a n s  o n e  t i l i n g .  I f  y o u  u s e  t h e  w o r d . .  i n  
r a t e m a k i n g  i t  m e a n s  s o m e t h i n g  q u i t e  d i f f e r e n t . . .  " L o s s "  a l s o  
i n c l u d e s  w i t h i n  i t s  d e f i n i t i o n  ,  r e s e r v e s  t h a t  h a v e  b e e n  s e t  
a s i d e  f o r  c l a i m s  t i i a t  h a v e  b e e n  r e p o r t e d . . .  a n d  c l a i m s  t n a t  t h e  
i n d u s t r y  s a y s  p r o o a b l y  h a v e  o c c u r r e d ,  o u t  w h i c h  i t  n a s  
a b s o l u t e l y  n o  K n o w l e d g e  o t  w n a t s o e v e r .

y u %  o f  w r i t t e n  p r o d u c t  l i a b i l i t y  p r e m i u m s  w e r e  n o t
p r i m a r i l y  c a s e d  o n  a c t u a r i l y  d e t e r m i n e d  r a c e s .  A  s u b s t a n t i a l  
p o r t i o n  w e r e  b a s e d  o n  t h e  s u b j e c t i v e  j u d g m e n t  o f  t n e  
u n d e r w r i t e r . . .  N o w  t h a t ' s  a  f a c t ,  a n d  a  d i s t u r b i n g  o n e .

-  A n y  l i t e r a t u r e  y o u  r e a d  c i r c a  1 y 7 6  — 7 7  c o n t a i n s  t h e  t r u i s m  
t h a t  w e  h a d  g o n e  f r o m  a  h a n d f u l  o f  p r o d u c t  l i a o i l i t y  c l a i m s  t o  
t h e  p o i n t  w h e r e  w e  h a d  1  m i l l i o n  c l a i m s  p e r  y e a r . . . B u t  w n a t  w a s  
t h e  r e a l i t y ?  T h e  b e s t  j u d g m e n t  o f  t h e  I n s u r a n c e  S e r v i c e s  O f f i c e  
o r  t h e  n u m b e r  o f  p r o u u c t  l i a b i l i t y  c l a i m s  w a s  f r o m  6 U , U U G  t o  
140,000. T h e  i n s u r a n c e  u n d e r w r i t e r ' s  p e r c e p t i o n  o f  r e a l i t y  w a s  
i n f l a t i n g  r e a l i t y  b y  a n y w h e r e  f r o m  700 t o  b U U % .

- I n  t h e  m e d i a  w e  r e a d  c o n t i n u a l l y  a b o u t  m u l t i m i 1  l i o n  
d o l l a r  s e t t l e m e n t s  a n d  v e r d i c t s .  T h e  I S O  r e p o r t e d  i n  i t s

today: 
u a r e "  , 
c l a i m s



t e s t i m o n y  t h a t  t n e  a v e r a g e  p a y m e n t  t o r  b o d i l y  i n j u r y  c ± a i o i s  i s  
$ 1 3 , y l l .  T n a t ' s  a  t r e m e n d o u s  u i r t e r e n c e  f r o m  a  m i l l i o n  u o l i a r s .  
\ o t  o n l y  u i u  s t a t i s t i c a l  g i m m i C K e r y  c r e a t e  a  m i s l e a d i n g  a v e r a g e ,  
b u t  ISO a l s o  f a i l e d  t o  f a c t o r  m  u n s u c c e s s r u i  c l a i m s  w n i c h  w e r e  
c l o s e d  w i t h o u t  a n y  p a y m e n t  a t  a i l .  I f  y o u  u s e  t h e  t r u e  f a c t s ,  
y o u  w o u l d  s e e  t h a t  t h e  a v e r a g e  p a y m e n t . . .  w a s  n o t  i n  t h e  
m i l l i o n s  n o r  e v e n  $ 1 3 , 9 1 1 .  T h e  a v e r a u e  o a y m e n t  i n  r e a l i t y  was  
$ 3 , 5 y 2 .

IBNR f i g u r e s  -  i n c u r r e d  b u t  n o t  r e p o r t e d -  a l s o  r e q u i r e  
c l o s e  s c r u t i n y .  I n  t h i s  a r e a  t h e r e  i s  n o  e f f e c t i v e  way t o
m o n i t o r  t h e  i n s u r a n c e  i n d u s t r y .  When t n e  IKS d i d  s t u d y  r e s e r v e s
s u b s e q u e n t  t o  t h e  m e d i c a l  m a l p r a c t i c e  c r i s i s ,  i t  d i s c o v e r e d  t h e  
i n s u r a n c e  i n d u s t r y  w as  o v e r r e s e r v i n g  by a p p r o x i m a t e l y  3 0 - 4 5 % .  
T h e  l o w e s t  p r o d u c t  l i a b i l i t y  r e s e r v i n g  w as  32% by  T r a v e l e r s ,  
w h e r e a s  Crum a n d  F o s t e r  was  t h e  h i g n e s t  w i t h  i t s  IBNR a c c o u n t i n g  
f o r  7 i . 4 %  o r  a l l  i t s  r e p o r t e d  l o s s e s .

h i s t o r y  r e a l l y  d o e s  r e p e a t  i t s e l f -  b u t  t h i s  t i m e  i t  h a s  
d o n e  s o  w i t h  a  v e n g e a n c e . . .  T h e  p i c t u r e  i s  i n d e e d  b l e a k .  
U n f o r t u n a t e l y ,  c a s e d  o n  my p r e v i o u s  e x p e r i e n c e  w i t n  t h i s  i s s u e ,  
I  am n o t  c o n f i d e n t  t h a t  s t a t e  i n s u r a n c e  c o m m i s s i o n e r s  w i l l  o e  
a b l e  t o  a d e q u a t e l y  h a n d l e  t h e  p r o b l e m . . .  N o t h i n g  h a s  h a p p e n e d  i n  
t n e  i n t e r v e n i n g  p e r i o d  t o  a l t e r  t h i s  c o n c l u s i o n  t h a t  a
S t a t e - b y - S t a t e  a p p r o a c n  t o  t h e  i n s u r a n c e  c r i s i s  s i m p l y  i s  n o t
a d e q u a t e ,  a n d  t h a t  a  F e d e r a l  r e s p o n s e  i s  w a r r a n t e d .

CAUTIONARY NOTE

J o n n  L a F a i c e  i s  no  t o o l  o f  t h e  t r i a l  o a r .  He n a s  c a l l e d  t o r  
l i m i t e d  u n i f o r m  f e d e r a l  p r o d u c t  l i a o i l i t y  l e g i s l a t i o n  a s  p a r t  o t  
h i s  p a c k a g e  o f  r e f o r m .  B u t  s o  m ucn  o f  w h a t  h e  s a y s  i s  g o o d  t h a t  
i t  i s  w o r t h  g e t t i n g  o u t  h i s  n e w s .
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1985 Underwriting Results 
Other Liability

You have asked me to review the underwriting results of approximately the 
10 leading writers of the line “Other Liability" ’ (l7)e in the State of 
Alaska. The results of my study follow.

You will note that I have actually supplied statistics on 13 ccmoanies. 
The reason for the three additional companies are: You stated that you
did not want companies like "State Farm" - companies that are not traci- 
tionally considered to be writers of Other Liaoility included. For this 
reason, I did not '.now if you wanted ARECA insurance Exchange included or 
not. 1 added one company and you may exclude ‘'A.RECA" if you wish. I 
also question the accuracy of tne Continental insurance Company's Alaska 
direct losses incurred figure, and both noted a probable aoerration in 
schedule rr* figures ana am aware that CIG'iA made some big reserve 
adjustments which may well be without basis at year-end, and wnich may 
have skewed Alaska Pacific Assurance Company's figures. You may, n e n c e ,  
eliminate the figures for these two companies if you wish and still be 
left with the statistics on 10 companies. I also eliminated the figures 
for the Insurance Company of North America as their page 14 figures for 
this line are probably erroneous and meaningless.

The first area of experience that I looked 'at- was the company's direct 
underwriting results in Alaska. The results are summarized as follows:

K i n k  by A l a s k a A l a s k a A l a s k a A l a s x a
F r e n i  ics D i r e c t D i r e c t D i r e c t D i r e c t A l a s k a
W r i t t e n F r e e  iu i s P r e s l t n L o s s e s L o s s e s _ L o s s
I n  A l a s k a W r i t t e n E a r n e d P a i d I n c u r r e d R a t i o

12 F e d e r a l  I n s u r a n c e  C o m p a n y  $ 7 5 9 , 3 4 8  $ 5 5 6 , 1 3 2  J  4 , 3 8 0  $ 3 2 , 2 4 7 z c-v D t O *
13 T h e  C o n t i n e n t a l  i n s .  C o . 5 5 2 , 5 3 3 5 5 9 , 8 6 9 2 9 9 , 0 5 0 ( 3 8 7 , 2 9 0 ) •
10 P a c i f i c  M a r i n e  I n s u r a n c e  

C c .  o f  A l a s k a
7 9 2 , 4 1 6 8 0 3 , 5 2 8 1 5 0 , 5 3 0 2 4 5 , 8 0 4 3 0 . 4 1

2 A l a s k a  K a t i o n a l  I n s .  C c . 3 , 9 3 3 , 2 4 3 2 , 7 0 3 , 7 0 5 1 , 5 8 1 , 6 5 6 2 , 1 7 3 , 7 7 4 8 0 . 4 2
1 AK P a c i f i c  A s s u r a n c e  C o . 4 , 1 4 8 , 5 5 6 4 , 3 2 9 , 3 8 0 1 , 8 4 5 , 2 6 6 2 , 9 6 0 , 2 7 2 6 8 . 4 2
7 F r e e r o o n t  I n d e m n i t y  C o . 1 , 5 3 1 , 8 0 9 1 , 6 0 0 , 3 7 4 2 8 3 , 5 3 0 8 5 5 , 6 1 7 5 3 . 5 *
9 AP .ECA i n s u r a n c e  E x c h a n g e S 7 S , 3 9 8 S 7 5 . 2 S S 5 0 , 8 4 9 1 7 5 , 3 1 2 1 8 .  C S
6 F r o v l d e n c e  W a s h i n g t o n  

I n s u r a n c e  C o .  o f  A l a s k a
1 . 8 2 7 , 9 1 0 2 , 4 2 4 , 0 7 3 4 , 2 7 5 , 3 3 4 2 , 8 1 7 , 5 2 9 1 1 6 . 2 2
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5 Industrial Indemnity 1,638,269 1,8«2,175 1,226,617 1,<23,207 77.31
Company of Alaska

< Alaska insurance Company 1,870,196 1,539,729 576,3<S £96,926 56.21
3 Kat'l Union fire Ins. Co. 3,732,735 2,636,895 170,663 577,159 21.91
11 Employers Insurance of 759,839 675,1*7 12<,<35 .992,115 ><7.t~'

Wausau, A Mutual Company
8 General .'ccident Ins. 1,C04.4Q5 995, 593 22.357 72?.7-15 7r.7S

Company of Africa
523,781,008 521,649,998 $10,621 ,731 $13,<37,523 62.21

* Meaningless

The c o l u m n  a b o v e  e n t i t l e d  “Al a s k a  Dir ect  Loss es P a i d 11 is not of  m u c h  

s ig n i f i c a n c e .  I i n c l u d e d  it o n l y  to i l l u s t r a t e  t h e  g re at  d i s p a r i t y  

be t w e en  los se s p a i d  and los ses  i n c u rr ed  in c e r t a i n  cases. There a re a 

n u m be r  of p o s s i b l e  r e a s o n s  fo r this d i s p a r i t y ,  but I c a nn o t  i d e n t i f y  

w h i c h  r e a s o n  is r e s p o n s i b l e  for the e a s e s  r e f l e c t e d  in tne a b o v e  exh i b i t.

for c o m p a r a t i v e  p u r p o s e s ,  I a t t e m p t e d  to o e v e l o p  th e same i n f o r m a t i o n  for 

the same c o m p a n i e s  on a nat ion al basis. The c o m p a n i e s  a re not r e qu ir ed  

to p r ov i d e  this i n f o r m a t i o n  on a n at io na l  basis, but a f ew  c o m p a n i e s  

v o l u n t e e r  and, h e n c e ,  c o m p l e t e  pag e 14 o f  the annual s t a t e m e n t  on a 

national basis. Trie r e s u l ts  of this c o m p a r a t i v e  s tu oy  coes not reveal 

ve r y  m u c h  i n f o r m a t i o n ,  but t he r e s ult s a re  as follows:

p.ar.k by 7ia11 ens 1 National national National
Premium Direct Direct Direct Direct Motional
Written Preciun Premium Losses Losses - Less :
In Alaska Written Earned Paid " Incurred Ratio

12 Federal Insurance Company Information not available.
13 Tne Continental Ins. Co. Information not available.
10 Pacific Marine Insurance Information not available.

Cc. of Alaska
2 Alaska National Ins. Co. Information not available.
1 At Pacific Assurance Co. Information not available.
7 Freemen! Indemnity Co. $31,6<5,0<2 $3<,211,153 $25,679,707 $53,934,431 157.«
9 A-.ECA Insurance Exchange National experience same as Alaskan experience.
6 Providence Washington Information not available.

Insurance Co. of Alaska 
5 Inaustrial Indemnity Information not available.

Company of Alaska
4 Alaska insurance Company National experience same as Alaskan experience.
3 Nat11 Union Fire Ins. Co. Information not available.
11 Employers Insurance of Information not available,

Wausau, A Mutual Company
8 General Accident Ins. Information not available.

Company of America
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In an a tt e m p t  to get s o m e  k i n d  of c o m p a r a t i v e  i n f or ma t i o n - A l a s k a  vs. 

National - I t he n  d e c i d e d  to  t a k e  a look at the same  c om pa n i e s '  n et  

national b u s i n e s s .  Th is  is not a d i r e c t  c o m p a r i s o n  due to the f a c t  that 

net b u s i n e s s  is net o f  a s s u m e d  and c ed ed  r e i n s u r a n c e ,  but t ne  annu al 

s t a t e m en t  de es  n ot  r e f l e c t  d i r e c t  national p r e m i u m  earned, only- w r i t t e n ,  

so I had no c n o i c e .

Tne r e s u l t  o f  t h i s  s t u d y  is as f ol l o w s :

Rank By National National National National National
frzr.lvz tot tot tot tot tot ..
Written Premium Prcsitum Losses Losses Loss.
In Alaska Written Earned Paid Incurred Ratio

IE Federal Insurance Company $223,554,764 $166,292,450 5 42,483,524 $ 55,539,554 51.4*
13 The Continental ins. Co. 33,763.7SO 32,026,227 15,576,743 30,550,173 55.7*
10 Pacific Marine insurance lot Applicauie

Co. of Alaska
2 Alaska National Ins. Cc. 2.077,773 1,547,010 222,217 !,C5i,S34 6fc.U*
i AK Pacific assurance Co. 3,534,456 3,271,c79 3,595,018 5, 151, 751 15/.r
7 rreeront Incennity Cc. 33,824, 745 25, 542,239 11 ,277, 702 36,844,816 123.0.
? AF.ECA Insurance Exchange 822,895 523,895 5C,b-55 1 75, 3)2 21 .2
£ Providence Washington tot Aoolicadle

Insurance Co. of Alaska 
5 Industrial Inda-nnity tot Applicaole

Company of Alaska 
4 Alaska insurance Company tot Applicaole
3 f t a t ' l  union Fire Ins. Co. 357,841,310 283,621,245 80,724,016 222,277,500 73.4*
11 Employers Insurance of 112,716,611 104,759,056 73,57G,26£ ’ 72, 177,983 65.5S

Vausau, A Mutual Company 
o General tocident Ins. 31.85S.701 29.249.304 10.955.921 20.686.903 71.4*

Company of America
$-305,655,070 $648,223,815 $242,656,260 $475, 756,156 7_3._4i.-_c

I also felt t h a t  it m i g h t  be  i n t e r e s t i n g  to m a k e  a s imi lar  r e v i e w  o n  an 

Oc cident y e a r  b a s i s  r a t h e r  t h a n  on a c a l e n d a r  y e a r  basis-. T h e  r e a s o n  for 

tiiis c o m p a r a t i v e  r e v i e w  is tha t r e s e r v e  c n a n g e s  m a o e  cur in g 19S5 a p p l i c­

able to p r i o r  y e a r  b u s i n e s s  is r e f l e c t e d  1n t n e  c a l e n d a r  y e a r  1SS5 

experience, bu t no t in th e 192 5 a c c i d e n t  y e a r  ex p e r i en ce . The a c c i d e n t  

year o u s i n e s s  o n l y  r e f l e c t s  the c o m p a n y ' s  e x p e r i e n c e  on  a c c i d e n t s  t h a t  "  

ac tua lly  h a p p e n e d  d u r i n g  1985. ■ The result o f  this r e v i e w  is as f o l l o w s :

Rank Ey
Premium Kat* 1 tot 1?B5 NatM tot 193S Nafl tot 1935 Kat'l tot 1
Written Accident Year Accident Year Accicent Year Accident'Ye
In Alaska Premium Earned Loss Payments Losses Incurred Loss Ratio

12 Federal Insurance Company $166,392,450 $ 8,109,100 $ 77,210, 574 46. H
13 Tne Continental Ins. Co. 32,026,247 1 ,618,502 24,550,326 76.72



10 Pacific Marine insurance 
Cc. of Alaska

hot /colicedle

2 Alaska national ins. Co. 1,547,010 24,420 1.012.476 62.:
1 Ak Pacific Assurance Co. - 3,271,079 <14,2£S 2,730,085 dr.:
7 Freerimr.t Lntfennity Cc. 26,542,239 1,805,628 ?£,425.512 100. c
q AP.5CA insurance Exchange 823.£55 30,435 257,561 4 4 . 1
e Providence Washington 

Insurance Cc. of Alaska
list /colicable

5 Industrial indemity 
Cc-r.pany of Alaska

.'tit Applicable

i Alaska Insurance Company :ct Applicable
3 ttat'l Union Fire ins. Cc. 253,521,245 7,16S,<60 211,143,06 74.5
11 use lovers Insurance of 104,755,072 6.0S5,504 50,211,511 48. C

Wausau, A Mutual Cor.oany
a General Accident Ins. 25.249.801 1,125.201 16.247.12? i z . c-

Coreoar.y of A.ierlca
5345,222,83o 5 25,132,529 S41C.070,E6< 67. j

Ov e r a l l ,  in spite of all the  tc-ars tnat m e  i n s u r a nc e inci.'iry is s h e c -  

Giro, it gppee.'S to m e  th at  tne insurance i n o u s t r y  is d o i n g  q u i t s  well 

for m i s  line. U n f o r t u n a t e l y ,  accicent y e a r  o i r e c t  s t a t i s t i c s  are not 

a v a i l a b l e  f o r  Alaska , out 1 w o u l d g u e s s t i m a t e  that if t h e y  were, t h e y  

w o ul c  r e f l e c t  a loss r at i o  do w n  arounc 5C-. I als o n o t e  tnat th e raid 

loss r a t i o  for a c c i c e n t  y e a r  liisS, on a n a t i o n a l  oasis, is c o w n  crour.G 

£>%. Fat  c i t y  on i n v e s t m e n t  income comi ng u p  in 19sd, p a r t i c u l a r i y  in 

t ho se s t a t e s  that do not a l l o w  p re- any p o s t j u d g m e n t  interest.

I v/ouiu s ug g e s t  t hat y o u  n a v e  y o u r  mar ket  c o n c o c t  “rate s e c t i o n*  f o l l o w - u p  

on tn is  m e m o  - p e r h a p s  o o i n g  some r ese arc h .work in some of t n e - c o m o a n i e s  

ot ri ce s .  I nope to take a look at P r o v i d e n c e  W a s n i n g t o n  I n s u r a n c e  C o m p a n y  

of A l a s k a  and Indust ria l In de m n i ty  I ns ur anc e C o m p a n y  of A l a s k a  sho rtl y, 

as both are o v e r d u e  f o r  an e xam ina tio n.

I w o u l d  also suggest tna t y o u  have y o u r  ra t e  p e o p l e  p e r n ap s t ax e a look 

at 158- e x p e r i e n c e  fo r c o m p a r a t i v e  purp ose s. It m i g h t  also be i n t e r e s t i n g  

to g o  a p o l i c y  y e a r  r e v i e w  of t h e  same c o m p a n i e s  f or  1534. T his i n f o r m a­

tion s n o u l d  n ow  be a v a i l a o l e  but it is not r e p o r t e d  in the annual s t a t e­

ment. It w o u l d  entail a special st ati sti cal  call.

All r i g u r e s  r e f i c c t e o  in this m emo ’-.•ere t a ke n  f r o m  fil ed annual s t a t e­

ments, b u t  I nave no idea h o w  acc urate th e i n f o r m a t i o n  is.

D D / m s t 3 5 2 3 m  

0317 35b



ALASKA ACADEMY OF TRIAL LAWYERS 

1015 W. 7 t h  Ave.

A n c h o r a g e ,  AK 99501

FOR IMMEDIATE RELEASE FOR MORE INFORMATION CALL:

A p r i l  22, 19S6 Ames Lu ce  27C-1191

STATE MEMO SAYS INSURANCE COMPANIES 

VERY PROFITABLE IN ALASKA

C o u n t e r  t o  u n s u b s t a n t i a t e d  c l a i m s  by  t h e  i n s u r a n c e  i n d u s t r y ,  a 

memo w r i t t e n  b y  t h e  s t a t e ' s  C h i e f  F i n a n c i a l  E x a m i n e r  f o r  

i n s u r a n c e  i n d i c a t e s  t h a t  A l a s k a  i n s u r e r s  a r e  i n  e x c e l l e n t  

f i n a n c i a l  s h a p e .  The t o p  13 r e g u l a t e d  i n s u r a n c e  c o m p a n i e s  d o i n g  

b u s i n e s s  i n  t h e  s t a t e  m a i n t a i n e d  l o s s  r a t i o s  201 b e t t e r  t h a n  t h e  

c o n v e n t i o n a l  b r e a k - e v e n  p o i n t  f o r  t h e  " O t h e r  L i a b i l i t y "  l i n e  

d u r i n g  13S5, a n d  p e r f o r m e d  b e t t e r  i n  A l a s k a  t h a n  t h e y  d i d  

n a t i o n a l l y .  The  b u s i n e s s e s  m o s t  h a r d  h i t  by  t h e  r e c e n t  r o u n d  o f  

r a t e  i n c r e a s e s  a r e  c o v e r e d  b y  " O t h e r  L i a b i l i t y "  l i n e  p o l i c i e s .

" O v e r a l l ,  i n  s p i t e  o f  a l l  t h e  t e a r s  t h a t  t h e  i n d u s t r y  i s  

s h e d d i n g ,  i t  a p p e a r s  t o  me t h a t  t h e  i n s u r a n c e  i n d u s t r y  i s  d o i n g  

q u i t e  w e l l  f o r  t h i s  l i n e , "  c o n c l u d e d  D o n a l d  DeMuth, a u t h o r  o f  t h e  

memo. DeMuth a l s o  c a l l e d  on  D i v i s i o n  o f  I n s u r a n c e  D i r e c t o r  J o h n  

G e o r g e  t o  c o n d u c t  f o l l o w u p  i n v e s t i g a t i o n s  on  company  

r a t e - s e t t i n g .

- n.i c



"T he  g r e e d i n e s s  o f  t h e  i n s u r a n c e  i n d u s t r y  i n  t h i s  s t a t e  a p p a l l s  

m e , "  a s s e r t e d  Ames L u c e ,  an  A n c h o r a g e  a t t o r n e y .  "T h e  f i g u r e s  

i n d i c a t e  t h a t  c o m p a n i e s  w e r e  m a k i n g  s i z e a b l e  p r o f i t s  BEFORE t h e y  

b e g a n  im p o s i n g  m a s s i v e  i n c r e a s e s .  B u s i n e s s e s  a n d  c o n s u m e r s  h a v e  

b e e n  b l u d g e o n e d  by  r a t e  h i k e s  i n  t h e  l a s t  6 m o n t h s ,  a n d  a l l  t h a t  

money i s  g o i n g  s t r a i g h t  i n r o  t h e  c o m p a n i e s '  p o c k e t s . "

" I  w an t  t o  know why t h e  i n d u s t r y  i s  t r y i n g  t o  p u l i  o f f  t h i s  

c h a r a d e ,  I  w a n t  t o  know why t h e  D i v i s i o n  o f  I n s u r a n c e  c o n t i n u e s  

t o  a p p r o v e  t h e  r a t e  i n c r e a s e s  w i t h o u t  a d e q u a t e  s u b s t a n t i a t i o n ,  

a n d  I  w a n t  t o  know when A l a s k a n s  c a n  e x p e c t  r a t e  r e l i e f  on 

i n s u r a n c e  p o l i c i e s , "  Luce  s a i d .

The D i v i s i o n  o f  I n s u r a n c e  memo i n d i c a t e s  t h a t  t h e  t o p  13 

i n s u r a n c e  c o m p a n i e s  h a d  an  a v e r a g e  " l o s s  r a t i o "  o f  62.3%, 

c om p a r e d  t o  a  n a t i o n a l  a v e r a g e  f o r  t h o s e  c o m p a n i e s  o f  73.4% 

d u r i n g  c a l e n d a r  y e a r  1985. (The " l o s s  r a t i o "  i s  t h e  i n d u s t r y  

b e n c h m a r k  f o r  p r o f i t a b i l i t y  a n d  i s  c a l c u l a t e d  by  d i v i d i n g  " l o s s e s  

i n c u r r e d "  by " p r em iu m s  e a r n e d " .  A c c o r d i n g  t o  i n d u s t r y  a n a l y s t s ,  

a company  b r e a k s  e v e n ,  i n c l u d i n g  a h e a l t h y  p r o f i t ,  w i t h  a  l o s s  

r a t i o  o f  70%. Lower  l o s s  r a t i o s  mean h i g h e r  p r o f i t s  f o r  t h e  

c o m p a n y . )

A more  a c c u r a t e  p i c t u r e  o f  t h e  i n d u s t r y ' s  h e a l t h  i s  f o u n d  i f  

s t a t i s t i c s  a r e  c o m p i l e d  on  an  a c c i d e n t  y e a r  b a s i s  ( a c c i d e n t s  t h a t  

a c t u a l l y  o c c u r r e d  i n  1985). The same 13 c o m p a n i e s  a v e r a g e d  a

—  Ua o re —



63.3% l o s s  r a t i o  i f  n a t i o n w i d e  b u s i n e s s  i s  t a k e n  i n t o  a c c o u n t ,  

w h i l e  DeMuth " g u e s s t i m a t e s "  t h a t  t h e i r  A l a s k a  b u s i n e s s  a l o n e  

g e n e r a t e d  a v e r y  p r o f i t a b l e  50% l o s s  r a t i o .

"T h e  i n s u r a n c e  i n d u s t r y  h a s  nearly tw o  d o z e n  l o b b y i s t s  i n  J u n e a u  

p u s h i n g  t o  r e d u c e  w r o n g d o e r s '  r e s p o n s i b i l i t y ,  p u s h i n g  t o  r e d u c e  

v i c t i m s '  r i g h t s  and  p u s h i n g  t o  i n c r e a s e  company  p r o f i t s , "  s a i d  

L u c e .  " I  t h i n k  i t ' s  t i m e  o u r  l e g i s l a t o r s  c a l l e d  a h a l t  t c  t h i s  

c h a r a d e . "

The l i n e  o f  i n s u r a n c e  a n a l y z e d  i n  t h e  memo c o v e r s  m u n i c i p a l i t i e s ,  

d a y  c a r e  c e n t e r s ,  n o n - p r o f i t  b o a r d s  o f  d i r e c t o r s ,  e r r o r s  a nd  

o m i s s i o n s  i n s u r a n c e  f o r  a r c h i t e c t s  a n a  e n g i n e e r s  a nd  m a l p r a c t i c e  

i n s u r a n c e  f o r  a t t o r n e y s .  E x c l u d e d  a r e  a u t o ,  W o r k e r s '  

C o m p e n s a t i o n ,  a i r c r a f t  a n d  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e .

-END-



COALITION FOR CONSUMER JUSTICE

WHAT HAPPENS TO INSURANCE RATES 

WHEN "TORT REFORM" LEGISLATION IS  ENACTED?

V i r t u a l l y  e v e r y  " t o r t  r e f o r m "  m e a s u r e  t h e  i n d u s t r y  i s  s e e k i n g  i s  
c u r r e n t l y  t h e  l aw  i n  O n t a r i o ,  C a n a d a .  Y e t  t h e  i n s u r a n c e  i n d u s t r y  
i s  r a i s i n g  p r e m i u m s  by  400 p e r c e n t ,  c a n c e l l i n g  c o v e r a g e  i n  m i d ­
t e r m  a n d  r e f u s i n g  t o  p r o v i d e  c o v e r a g e  a t  a n y  p r i c e  i n  O n t a r i o ,  
C a n ad a  j u s t  a s  i t  i s  i n  t h e  U n i t e d  S t a t e s .  F o r  E x am p l e :

* The insurance industry has refused to provide insurance at
a n y  p r i c e  f o r  O n t a r i o  d a y  c a r e  c e n t e r s .

* The  i n s u r a n c e  i n d u s t r y  h a s  r e f u s e d  t o  p r o v i d e  i n s u r a n c e  a t  
a n y  p r i c e  t o  a l l  b u t  1 o f  121 C a n a d i a n  S c h o o l  B o a r d s  
r e s p o n d i n g  t o  a q u e s t i o n a i r e .

* T h e  i n s u r a n c e  i n d u s t r y  h a s  r e f u s e d  t o  p r o v i d e  l i a b i l i t y
insurance for Toronto and many other cities.

* The  i n s u r a n c e  i n d u s t r y  h a s  r a i s e d  p r e m i u m s  1000 p e r c e n t  a n d  
a t  t h e  s am e  t i m e  r e d u c e d  c o v e r a g e  f o r  t h e ' O n t a r i o  i n t e r c i t y  
b u s  i n d u s t r y .

* Hospitals in Toronto can still get insurance, but only at
" g r e a t l y  i n c r e a s e d "  p r em iu m s .

* An i n s u r a n c e  c o m p a n y  r e n e w e d  t h e  O n t a r i o  S c h o o l  Bus  
O p e r a t o r s  A s s o c i a t i o n ' s  p o l i c y  on  D e c e m b e r  1, 1985 -- a t  
400 p e r c e n t  m o r e  t h a n  i t  c h a r g e d  t h e  y e a r  b e f o r e .

I f  a n y  o f  t h e  o r g a n i z a t i o n s  d e n i e d  c o v e r a g e  w e r e  e v e r  s u e d  -- a nd  
m any  o f  t h e m  h a v e  n e v e r  b e e n  s u e d  i n  t h e  p a s t  -- t h e y  w o u l d  b e  
s u e d  u n d e r  t h e  l a w s  o f  O n t a r i o ,  w h e r e  p a i n  a n d  s u f f e r i n g  aw s- d s  
a r e  c a p p e d  a t  $185,000, p u n i t i v e  d a m a g e s  a r e  v i r t u a l l y  n o n ­
e x i s t e n t ,  c o n t i n g e n c y  f e e s  a r e  p r o h i b i t e d  a n d  t h e  p l a i n t i f f  m u s t  
p a y  t h e  d e f e n d a n t ' s  a t t o r n e y ' s  f e e s  i f  h e  l o s e s .  Y e t  t h e  
i n s u r a n c e  i n d u s t r y  i s  r a i s i n g  i t s  r a t e s  400 p e r c e n t  a n d  m o r e ,  
c a n c e l l i n g  p o l i c i e s  i n  m i d - t e r m  a n d  r e f u s i n g  t o  p r o v i d e  c o v e r a g e  
a t  a n y  p r i c e  b o t h  i n  t h e  U .S . ,  w h i c h  h a s  n o t  e n a c t e d  t h e  t o r t - 
p r o v i s i o n s  t h e  i n d u s t r y  s e e k s ,  a n d  i n  O n t a r i o ,  Ca r iada ,  w h e r e  s u c h  
p r o v i s i o n s  h a v e  l o n g  b e e n  i n  t h e  l aw .

215 Pennsylvania Ave., S.E., Washington, D.C. 2(KX)3, (202) 546-499G



FACT SHEET ON THE INSURANCE CRISIS

1. T h e  i n s u r a n c e  c r i s i s  i s  d u e  p r i m a r i l y  t o  t h e  c y c l i c a l  n a t u r e  o f  t h e  
i n s u r a n c e  i n d u s t r y .

Insurance companies cut their prices when interest rates, and 
thus their income -from investing the premiums they collect, are high;- 
they raise their prices when interest rates, and thus investment 
income, are low. They overreact at both the top and the bottom ot the 
cycle. (See Chart 1.)

Wall Street understands the insurance industry cycle: while the
crice o-f insurance rises and falls, insurance stock prices just keep on 
rising. For example, since 1975 the property/casual tv insurance stock 
index rose almost 5007,, while the Dow Jones Industrial Average did not 
even double. And during 19S5, as insurers complained of their dire 
financial condition, the property/casualty index rose by 507., almost 
twice the rise in the Dow. (See Chart 2.)

2.  T h e  s p e c i a l  p r i v i l e g e s  e n j o y e d  b y  t h e  i n s u r a n c e  i n d u s t r y  a r e  
l a r g e l y  r e s p o n s i b l e  f o r  t h e  i n s u r a n c e  c y c l e .  F o r  e x a m p l e :

A- The insurance industry is exempt from the antitrust laws. This 
allows insurance companies to agree to raise their prices without fear 
o+ antitrust prosecution. Executives in other industries who act in 
concert to raise prices can go to jail.

B. The insurance industry is exempt from federal regulation. In all 
other cases, when the federal government exempted an industry from the' 
antitrust laws it substituted regulation for antitrust enforcement, as 
if did with trucking, railroads and utilities. The insurance industry 
is unique: that it is exempt from both antitrust enforcement and 
federal regulation, leaving the federal government impotent to deal 
with the dramatic price rises, mid-term cancellations and refusals to 
insure at any orice so prevalent today.

C. The insurance industry is protected from competition by state 
reonlation. Many state laws prohibit businesses, as well as consumers, 
from joining together to buy insurance at a lower rate, and state and 
federal laws prohibit other financial institutions from selling
i nsurance.

D. The insurance industry is exempt from Federal Trade Commission 
scrutiny. In 1979, after the FTC publ-ished a study critical of the 
life insurance industry, Congress prohibited the FTC from ever again 
studying —  let alone prosecuting —  any sector of the industry.

3.  T h e  p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y  i s  e x e m p t  f r o m  f e d e r a l  
t a x a t i o n .

According to the General Accounting Office, the property/casualty 
insurance industry earned a profit of $75.2 billion during the period 
1975-E4, yet paid nc federal income tax. The industry's tax exemotion 
is due primarily to three insurance industry accounting privileges: the 
most significant such privilege is the provision allowing insurance



. .  v*> i t  i» •* i t

dves 
unds 
only 
unds 
tage- 
t six 
d 85 
dtna 
)rd's 
'iiths 
; and

ding 
n of 
ia is 
ford,

I
edia 
rs of 
inar- 
con- 
lade 
ifer- 
ccu- 
ead- 
the 

I re- 
x.

nim- 
ould 
>lec- 
nbt- 
J by 
lone

IT IS UNFORTUNATE that Brad Bradley in his 
"Assembly report" of April 2 has chosen to utilize 
his column lo advocate “tort reform" and to sup­
port such advocacy with half-truths and innuendos 
and a total absence of objectivity. This perhaps is 
not surprising considering his acknowledged 
source of information — that being the "Citizens 
Coalition for Tort Reform," a group supported and 
principally funded by the insurance industry and 
other vested interests.
In the March 10 issue of Business Week, a publi­

cation dedicated to a reporting of activities within 
the United States business community, in a lead ed­
itorial on page 140 the following comments are 
found, which factually summarizes the reason for 
oor "insurance crises."
"For many years, insurance carriers slashed 

premium prices and wrote as much insurance as 
they could get. Many companies abandoned tradi­
tional underwriting standards and competed 
fiercely for premium dollars they could invest in 
high-yield debt. This so-called cash flow underwrit­
ing is probably responsible for most of the damage 
to company balance sheets today.
"With careful management, these mistakes can 

be corrected. But instead, the industry has spent 
most of its time and energy lately mobilizing at­
tacks on the U.S. tort system__
"It is likely that the risks that society agrees 

must be insured will gradually be spread among in­
surance carriers, insurance users, and where ap­
propriate, government. That is a better way to deal 
with liability claims than restricting the rights of 
injured people to their day in court."

MR. BRADLEY ASSERTS that some of the 
causes of the problem are the increasing trends for 
larger non-economic awards, the lottery mentality 
of injured plaintiffs and that contingency fee ar­
rangements encourage frivolous lawsuits. Neither 
fact nor reason support such assertions.
The extensive hearings which have recently 

been concluded by the House Labor and Commerce 
Committee in Juneau did not disclose that jury ver­
dicts in Alaska were running wild, or have even ex­
ceeded inflation during the past five years. Reason 
further asks, if a plaintiff's counsel is to be only 
compensated under the contingency fee system if 
he wins, how then does such a system induce him, 
or his client, to file frivolous lawsuits? Only if pay­
ment is to be made to the attorney by the hour, as 
insurance defense lawyers are compensted by their 
masters, is frivolous activity monetarily rewarded.
Mr. Bradley then proceeds in his "Assembly re­

port” to catalog his remedies to the "tort crises” 
which have been drafted and sponsored by the in­
surance indust 17, and which are the most compre­
hensive assault 011 the rights of injured people in 
our state’s history. These solutions are a rehash of 
5SHB532 and provide:
• Structured payments —  This would allow an 

insurance company to pay an injured victim dam­
ages which a jury would award, not in a lump sum, 
but over time, ignoring the eroding fact of inflation 
and putting the investment proceeds from the 
delay in paying the victims award into the insur­
ance company’s own pocket.
• Attorneys fees —  This would restrict plain­

tiff’s attorneys fees so that in many cases claims 
which would be expensive to pursue, such as those 
resulting from product liability or medical mal- 
practice, could not be_mjtmtainê

tations on the amount that an insurance company 
could spend for its attorneys.
• Punitive damages — This would require the 

recovery of all punitive damages by a plaintiff to be 
paid to the state. Since no plaintiff would derive 
benefit from receiving such damages, they would 
never again be sought.
• Death benefits only to be paid to economic de­

pendants t- This would deny a mother’s right to re­
cover for the death of her child killed by a drunken 
driver (the mother is not a dependent of her child), 
but allow the mother to be compensated for the 
death of a family dog killed in the same accident, 
because the dog would be considered as property.
• A two-year statute of limitations from the 

time of the act or omissions. Such a restriction pre­
cludes recovery in many accidents where a defect 
in design or manufacture of a product more than 
two years old caused the accident.

IN EACH SECTION out of 5SHB532, there is a 
systematic and devastating assault upon the rights 
• of the citizens of this state which will'not only af­
fect their interests, but the interests of their chil­
dren and their children's children.
We are experiencing on insurance crisis, and 

legislation is urgently needed to correct the many 
insurance abuses which have caused this problem, 
and which are presently being permitted to go un­
checked.
The question is simple. Do we, as citizens, wish 

to continue in our democratic society to place our 
confidence and trust in our fellow citizens? These 
citizens are the members of our juries who decide 
what is fair and just compensation. Or do we wish 
that those decisions b-' made for us by the insur­
ance industry and ether vested-interest groups?
The answer to this very important question will 

probably be resolved by our legislature before it re­
cesses this session. If the citizens do not now make 
their wishes heard, the decision will be made for 
them by the hoards of insurance lobbyists who 
have now descended upon our legislators in Jun­
eau.

L. Ames Luce is a member o f the Board of Go­
vernors o f (be American Trial Lawyers, a member 
of the Alaska Academy o f Trial Lawyers, and a 20- 
year resident o f Alaska.

Q u o t e s

“America geared up to meet the Soviet chal­
lenge of being the first into space, then pursued ar 
all-out effort to go to the moon. Unfortunately the 
momentum of the Apollo program was not sus­
tained, resulting in what has been called the lost 
decade of progress."

— From a report on (lie future o f the U.S. space nroprnm byhii^inp.



Chugiak-Eagle R iv e r

C h a m b e r  o f  C o m m e r c e

P.O . Hnx 770355 / Eagle River, Alaska 99577

•PLAC E  OF M A N Y  P L A C E S "

April 11, 1986

Senator Tim Kelly 
Post Office Box V 
Juneau AK 99811

Dear Senator Kelly,

On April 11-h the Chugiak - Eagle River Chamber of Commerce Board of Directors 
unanimously approved the following resolution:

"Be it resolved the District 15 Legislators be requested to vote 
against C.S.S.S.H.B. 532."

"Be it further resolved that legislation which lessons the rights 
of injured persons should only be approved if there are guarantees 
that the reduction of these rights will substantially reduce 
1iabi1ity premiums."

1 am submitting this letter at the direction of the Board of Directors and 
request that you keep the Chamber advised on developments.

Respectfully,

Edgar W. Smoot 
President

EWSiazh
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S O LU T IO N S  TO T H E  L IA B IL IT Y  
IN S U R A N C E  C R IS IS

Mr. La FALCE- Mr. Speaker, it  is no t o tlen  
that a problem roaches cns tt proportions, but 
thousands o l businesses, municipalities and 
individuals across th6 country w ill adest to  the 
existence o l an insurance liability crisis. W ith ­
out insurance, many segments ot our society 
cannot function. Yet, during the past year, p re ­
mium costs nave escalated to the  point where 
liability insurance has becom e u n a llo c a b le  to 
many. And, even those who can afford liability 
insurance find that they cannot buy it at any 
price. Unless this crisis, and that is exactly 
what il is, o l affordability and availab ility is re­
solved, wa will soon find ourselves In a state 
ot econom ic paralysis.

Cnses in tne insurance industry are neither 
new ;o  me. nor s-irprising As early as 1S78, I 
stated that "w e  have seen severe problems 
w ith medical malpractice insurance; toaay we 
are having d illicu ltieo w ith  product liability in ­
surance Tomorrow , we are likely to have 
proolems in o the i lines o l insurance." Tom or­
row is today. The next crisis in the insurance 
industry has arrived.

Our constituents are demanding relief, and 
rigntfuliy so. They are caught in an insurance 
cruncn, which leaves them either complete ly 
w ithout coverage, o r coverage that is ob ta in ­
able only ot astronom ical premiums. There is 
no sing le solution to a problam of th is magni­
tude. Rather, what is required is a com prehen­
sive m u liilac ied approach which acknow l­
edges tne complexity of the problem. The 
package of reforms that I am introducing 
today o ile rs precisely such an approach.

During my time today, I would like to ad ­
dress the following to p ic s  my previous in­
vo lvement w ith this issue as chairman o f a 
Small Business Subcommittee, tho problems 
w ith in the insurance industry which my sub­
comm ittee uncovered, and proposed solutions 
which I am introducing in this Congress.

A  SUBCOMMITTEE INVESTIGATION INTO THE 
INSURANCE CRISIS— lATE  1970-S

If we put the re  issues in to a historical per­
spective, it quickly becomes apparent that 
what we are lacing today is essentia lly a 
replay o f a sim ilar insurance crisis that oc­
curred a decade ago. Indeed, It was during 
the fa ll o f 1976 that I first became aware of 
the problem o f product liability insurance, and 
insurance coverage generally, when I started 
receiving complaints concerning unbelievably 
high premium increases from small business­
es witnin my congressional district in western 
New York.

Several months later. In Fearuary 1977, I 
was elected chairman of the Small Business 
Subcommittee on Capital. Investment and 
Business Opportunities. In that capacity. I 
started receiving complaints sim ilar to that 
which I had been receiving from my constitu­
ents regarding premium increases, only this 
time not just from western New York, bu l from 
across the country. I tnen decided to in itiate a 
series o f hearings regarding the impact that 
the product liability insurance shortage was 
having on the small business person. I did so. 
and lo  make a long story s h o r t conducted 16 
days of hearings, gathering 5 volumes of tes ti­
mony from  over 75 witnesses.

During the course o l this investigation, I 
a lso worked very' closely w ith the interagency 
task force on product liability, led by tne. De­
partment o f Commerce, w fo se  chairman was 
Prof. V ictor Schwartz.

My subcomm ittee heard testimony from 
trade associations representing a ll types of 
businesses, and iho story was always the 
same: Their members were experiencing not 
100-percenJ increases, but vary often 500-per­
cent increases, 1,000-petcenl increases, and 
even 10.000-percent increases in their prem i­
ums. Many companies were simply unable to

eflord tne extraordinary high premiums for 
product liability insurance, and chose to "go 
bare," that is. w ithout coverage. If these s to ­
ries sound famiiiar, they should.

Invariably, these trade associations claimed 
that premiums charged were arbitrary, capri­
cious and unta'dy high; and that they oore no 
relationship either to  historical experience or 
to quality control s'andards. They also pro­
posed "the so lu tion ." In a unanimous vote, 
they stated, “ we need tort reform; we must 
havG drastic changes in our tort laws."

Although certa in changes in tort law. lo r e>- 
ample, unilorm  product liability standards, 
seemed n make sense, tort re lo rm  alone did 
not seem likely to achieve a so li n. 1 he pre­
miums bElng charged were u ir, arbitrary 
and capricious, and this siiuatio _ould no t be 
rectified through tort relorm , bu t rather re­
quired an indep lh exam ination o l the insur­
ance industry itsalf.

a  p it f a lls  o f  t h e  in s u r a n c e  ih d u s t r t

My inquiry took me tnroogh tne looking 
glass, so lo speak, because I quickly found 
out that in the insurance industry appearances 
can often be deceiving. I quickly lound out 
that the vocabulary ot the insurance industry 
differs markedly Irom the vocabulary that you 
and I ordinarily use. Their defin ition a ' use of 
a word would o ften differ from our definition of 
that S 3m e  word. For example, tho word 
"losses ." You and I m ight think that we know 
what a loss is: l l means something that has 
been tost, rather simple. Well, not so wilhm 
the insurance industry.

In the insurance industry, the definition of 
" lo se " varies depending upon the context in 
which it is used. II you use the word " lo s s " in 
connection w ith in financial reporting to the 
Statc.-s, it moans one thing. If you use Uie 
word: " lo ss " in connection w ith ratemaking, it
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means something cjuiic- Gitloronl Tr :r w icn 
Hie insurance industry lo> purposes o' ilale fi­
nancial top;’ling uses me wont “loss." it 
means that winch il paid out m settlement of a 
given claim o’ jury verdict Out Iho inquiry 
aiso means tnat which it f<as sot es.ja as ro 
serves lor those claims that nave been report- 
ed to it. tn other words, “loss" In this context 
includes not ,jst what is actuati,- paid out. but 
estimates ol future pas' outs as well 

furthermore. me insurance industry also in­
cludes wilriin its definition ol ‘‘loss,’ reserves 
mat have been set aside ior claims that it 
says probably have occurred, but ol wh.ch it 
has absolutely no knowledge whatsoever. !! 
ecu s Inose losses IBNR (incurred bul no! ie 
ported; However, when ii uses tea w?'d 
"loss" within the contcxl ol rale—.a>mg, ii 
does nc.l include IBNR boaause it is deemed 
statistically unreliable—and that's putting i| 
ir.iidiy We'll pot back to IBNR a littio b-i later, 
bui I morel) wanted to sei mo stage lor tho 
importance o! examining with a cl- .a i eye 
eno ear virtually every piece ol mioima'.ion 
you gel liom me insurance Industry.

Gaming an appreciation ot insurance inous- 
by vocabu'a’y was not all that my subcommit­
tee learned from its exhaustive hearings V,e 
e.uo IC'E'r.ed tnat loss than 10 po’cent ol all 
prodjci i.at'iiily premium doiinrs ware manually 
derived—that is. nasod upon a manual tor 
which there is some actuarial eradicate lor the 
rales. This means trial in excess o' 90 per- 
c m  ol me p'emium dollars; tor product liability 
insurance were not primarily based on actuari­
al!* determined rates Ol this 90 percent, a 
sjbstarit.a pohion were based on tne subjec­
tive judgment ol tne indiv.aual insurance un­
derwriter Now trial s a last, ana a disturbing 
one at tnat

In determining whether premiums r.ol based 
pnma i1/ on actuarial daia are ‘air or arbitrary 
arid capricious, we have lo look a. whether 
the insurance Industry's subjective judgment 
that is both adequately end appropriately in­
formed

Hopefully, our perception ol reality and reali­
ty itself are one. Subjective judgments can 
often bo good judgments. Informed judgments, 
even appropriate judgments. II there is a dif­
ference, however, between our perception ol 
reality end the reality ilsel', then the judgment 
may be erroneous, pernaps arbitrary, even ca­
pricious.

Gno of the most importan; factors thai the 
underwriter must consider is tne frequency ol 
claims—the number ol claim' m-' me occur- 
nng per exposure unit. Any you read
circa 1976 and 1977, co: . , in it the
truism that we had gone m e handlul ol
claims in tha late 1950's and early 1970's, to 
the pomt where we then had 1-miiiiori product 
liability claims per year. Inlormahon put out by 
the Insurance Imormation Institute and the 
testimony of many of the trade associations 
that came betorc my subcommittee, started 
out with the tact that there were now 1-million 
product liability claims per year. That was the 
peiception ot reality. But wnat was reality?

Tno Insurance Services Olfico (ISO), e rale- 
making and service organization with 4,900 
employees, owned by all the major insurance 
companies—they're ablo to do this because 
of the antitrust exemption lo: the insurance in­
dustry under the McCarran-Ferguson A c t -  
made a closed-claim study. It studied approxi­
mately 24,000 claims that were closed during 
an 6'/i-montl' period spanning 1976 and 
1577. It said that in its judgment this study

represented 70 percent ot all ciamic that were 
closed in the United States dunng trial brno- 
frame. And it was inn bc-st judgment o! Ino in­
surance Services CHtice that the ranpo ot 
product liability claims por year was from 
60,000 to 140,000. The insurance underwrit­
er's perception ot reality was inflating reality 
by nnywhera trom 700 to 600 po'cer,',,

About 4 months aftor ISO testified be'ore 
my subcommittee on this point, two Insurance 
companies—Aetna and Crum Forster—ran ad­
vertisements in national journals sMI using the 
1-million figure. However, when you look to 
the number of claims, you can see Shut me 
perception of rea'ity end reality tisell d'lerc-d 
markedly And n is on the basis o' real ty, not 
anecdotal conjecture, that tho insurance in- 
dustry should sot rates find Congress should 
Ic.rrtaie.

A distinction between reality end the msur- 
ance industry's perception ol reality tegaidmg 
lhG fairness or unfairness o! the law also 
exists. Even though t tnvor a uniform Federal 
product liability law because tho present law is 
tor murky, I do not subscribe to the view that 
tort law as presently construed is responsible 
lo* escalating premium costs Indeed, of el! 
claims going through lo verdict, in 75 pe'cont 
of tne cases where the law was aopiien to the 
tnrts by a ju'y. the plaintiff goi no recovery. 
And tnis ".as not based on conjecture, but 
unon the insurance industry's own ISO closcd- 
ciaim study.

The amount ot the award constitutes an­
other factor that goes into trie judgmental 
P'ocess. In tho national media, we read con-
l.nuaity aboul multimillion dollar settlements 
end verdicts. Yet, the ISO reported in its testi­
mony before my subcommittee tnat of ell 
tnoss 24,000 claims that were closed, the av­
erage payment lor bodily injury claims is 
113.911. Thai's a tremendous difference from 
millions of dollars, o: even hundreds of thou­
sands ot doltars. This S13.9I1 figure did not 
receive widespread publicity, so lew people 
even knew ol it. Bui even this low figure was. 
upon very close analysis by my subcommittee, 
most misleading.

Although the study was a closed-claims 
one, that $13,911 d'd nut piepresent the aver­
age payment that was made. It was a figure 
that used trended data. That is, what would 
be paid in the lulure as It the accident hap­
pened today. Ip determining their trended 
data, the insurance industry also used an in­
flation factor ol 25 percent per year. The use 
of these statistical devices greatly inflated the 
so-called "average" payout figure. Not only 
did statistical oimmickery create a misleading 
average, but the ISO a'so failed to taclor in 
unsuccessful ci3ims which were closed with­
out any payment by the Insurer whatsoever.

II you use the true facts, you wouuj sec that 
the average payment for a bodily injury claim 
was not in the millions, nor even $t3.9t 1, In a 
study that Included 70 percem ol all Ihe prod­
uct liability claims closed in me United States, 
24,000 during an 8Vi-month period, the aver­
age payment <or bodily injury claims was in re­
ality, S3.592. II you compared the amount that 
was actually paid out in claims with Ihe total 
amounl of premiums paid in to purchase prod­
uct liability insurance policies, you would find 
an excessively large spread in lavor of the in­
dustry.

Tho insurance industry's IBNR figures— 
losses incurmJ but not reported—also require 
Close scrutiny, In this area, there is no etfec-

li.e way to monitor the irisuia~.ee industry 
Formerly, the IRS was able to do at least 
tome monitoring of the reserves since they 
were audi'iod on e kne-b) ime basis VVncn, 
however, the iRS d>d tm* ..ubseauent iy tli 
medical malpractice- cutis. II d.scovt-rco that 
the insurance Industry was overieservina it.-; 
medical malpractice line by approximately SC- 
45 percent.

Regrettably, tne IRS procedure has now 
changed I! no longer audits on a Une by-line 
basis so il can make i -'•ic-rminaliun as l\ 
the valid!'.* o! reserves ior i ny given tins— :n- 
cluding that w.lh me product liabiiiiy e>r 
er.re, an area which no Si3lc insurance p.. 
partmont ir. tne entire United States mendo-s 
Finally, in a detailed questionnaire tha! I sent 
out lo the insurance industry. I disc-Sve^J 
wide variations in IBNR among insurers 7ns 
lowest porceniape of losses attributable 1c 
I5NR was ?2 percent by Trav.ciers, where,.: 
Cfiimm and Fes'.e' was the highest, wan its 
IBNR accounting for 71.4 potceni ot all Its re­
ported losses.

In short, the frequency ot claims, the sue ol 
tne P3) cuts, tho misleading use ot statistic.' 
and va'ious accounting devices which ove- 
sisi» actual loss exoanence all indicated that 
(tie premiums you ana I v.oie being ch2 'gr d 
were unfa!.-, arbitrary end capricious end 
should have been lowered.

C THE INSUtUMCF CRISIS TOOXV
History really does repeat itselt—but 9vs 

lima it has done so wiln a vengeance Thc- 
cmsis which I aoorossed yea's ago was pri­
marily centered on problems identifies wr. 
product liability insurance. Today, tf.cse p*ob- 
lems reman, but tne crisis has now sp’cad 
throughout tne liability insumnce industry.

fne parameters ol the 1906 crisis 
boundioss Far more than manufacturers are 
afincted this tima. The unava..ability or un?.f- 
lordabiiity ol insurance coverage has permeat­
ed every seclor ol society'. determine?, 
whether our children can participate in a'-fer- 
school activities: whether we will have day 
care centsrs open to care tor the young ol 
working parents: end even whether doctors 
will be ablo to deliver b3bies

This litany does not even como.cicse to de­
scribing the disaster tnat this situation has 
created lor small businesses across America. 
Because tbase companies are forced to "go 
bare," tftoy are extremely vulnerable to big 
lawsuits or jury awards. Large corporations 
are also experiencing dramatic increases m 
premium costs or outright cance.Paliuri of cov­
erage. Servce seclor businesses such as res­
taurants, bars end ski resorts are also teekr : 
the insurance crunch.
Across tho country’, businesses ol all sires 

are lacing premium ircreases ranging Irom 25 
percent to more than 1000 percent for proper­
ty and casualty insurance—if they can get any 
coverage at all. Exports predict that the esca­
lating cx"sis in tire availability of insurance wifi 
cop.sic' biy worsen in the months u“ead

Surv.,,5 of members of small business or­
ganizations reveal high percentages of busi­
ness owners who have hac their policies can­
celed or have been refused coverage—39 
percent of NSB members. Ninety-two percent 
of the companies surveyed which were able to 
renew their policies had their rales increased. 
All Ibis despite the fact that Bl percent of t a 
respondents have never had a esse against 
tnem.

nguwi
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The pcU 'e  is rijee-d Lncaf. UnlO-'luna'.Lty,
! arc-J c~ ii ) p’ovious Experience wish bus 
isauc. I c'ii net confident Inal Stale insurance 
cc-nrriissione.’s w... hi £p;e to adequately 
hatrJlo the problem Generally, state- reg .̂a- 
Ij'j scheme: ia;.u£ principally On assuring Hit 
ipl.ency 01 insure:', they are not designed to 
deal with Overpricing. or the unavailability of 
insurance to- consumers o' businesses In 
tact, in 1579, ollisalE Irom the Genera) A:- 
count.ng O tfcc  testified beloie my sublorr.mit- 
lee, ciimg llier study ot the Stale regulation ol 
l i r e  insurance industry. The study found "sev- 
ous shortcomings in stale iaws and regulatory 
activities with it .r.ec: to protecting faa inter­
est ot insurance consumers" Homing nss 
riepneneo in the intervening period to alter 
this concius on thai e State-b,'-Stale nooroaoh 
to the insurance cnos simply is no't.oequaic, 
one that a Feuem response is wuuanied.

O, I HU-»CSft. SOlUTtoss
Tne pucr.sQu c,l bil.s which I am inpooucing 

today is ai.mc-c1 at t ie many components o' 
tne insurance r.risi. This comprehensive ap­
proach. much o' whicti is based on reforms 
which I advocated 6 y e a a g o .  wifi serve to 
hi'mulate dobnu- £• to what Fedem; response 
it ruqui'cS lo a’O tne businesses and ino.,a- 
ua:s fa,31 are sc sus.nerair - in need C. c 
e" :a

i rEnaar.i h-sohxi.cs comm.issoa 
First, to ad ces: the inadequacies ol Stare 

regulatory schemes In ac-ailng effectively with 
this issue, man) of wnich wore reveai-uc by 
the GAO se/sra' yea's ago. I tiavs pioposed 
the- establishment of an agency withm the 
Feoe'a' Government with expertise in insur­
ance that car. adequately guard against tuture 
d.ificuUres. A Federal insurance Ccmmir.son 
wit:, in general. aeier to continued S! , regu­
lation ot tho insurance industry, bui would 
retain the power .and duly to act in those in­
stances v.heie Stale regulation is deficient. 
The Commission will be structured along lines 
simi.ar to tne Feoorai Trade Commission., end 
wit. De given the broad gran! of powers 
needed to pertorm us rci-2.

tunae' this legislation, the FIC would be able 
to prevent persons tiorn engaging in unfair in­
surance practices. More .specifically, the Com­
mission will have Ihe authority to issue cease 
and desist ordo-s to those insurance compa­
nies wnose activities aie not in the puolic in­
terest and not necessary to promote tneir sol­
vency. Tnese powers wilt prevent insurers 
iicm charging excessive premiums and from 
canceling insurance contracts wittiojt justifica­
tion. As such, tho Commission wili bo able lo 
aodress directly tne principal factors that have 
coniriDuted to tne current crisis of unatlordabi- 
lity and unavailability.
S , K £=> .AA i!( |X7 .0h  O f THE M SCAUR AI.-fEHOUSOM ACT

Second, I am also calling (or e reexamina­
tion of Ihe McCarran-Ferguson Act, which ex­
empts the insurance industry from Federal 
anti trust laws and oversight. The 1945 ad 
was hnsltiy conserved and was enacted With 
scan: tê  s-eiivhistory. Tnus, tne MrCarrar.- 
Ferguson Act r.cs teen tne sou'ce of much 
lustiiifcd criticism. I am introducing frve ellerna- 
live bills wluch menl careful scrutiny. The bilis 
would: First, repeal the McCarran-Ferguson 
Act; second, emend the act to require effec­
tive Stale regulation to quality for an exemp­
tion from Federal oversight, Inird, clarify that 
the exemption Irom Federal regu.ation per­
tains only to insurance matte-s—not to extra­
neous matters such as advertising, invest­

ment, ano so fain. touflh, e;.r;„r,am mcse 
portions o' tne Mcoanari-Fe’-.’son Act tnat 
exempt I u insurance naust'y bom Fedc:3 
ovorsrhb but retain tne pan o' tne act t:.a: 
ps'miis State tcxanon o’ ir*e mcur.try, and 
filth oef.ns the bu»r ass ol ir-.u.j- .nse

Tne- broad-base; exemption rrom me anb- 
tnis: laws sccorood tne ins- anse ncvshy has 
long bear. subiect Id SGhpuS c:.Prism |r, 197£ 
anq 1579, the Hatiqna' Commrcion tn- the 
Review of me Antitrust Lews and Rrocc-e_’-:s 
coricuned that Hie immunity granted ty me 
McCarr-n Fe-guson Act is cveny b" ad and 
shou d uc r̂ r ea : d.

A.s ii ii Comr-.'stc.". n.ptca ' v.ere mcmoa's 
ol a competi'i.ciy structured industry are a1 
lowed c-alicc'ivcty p-bnsnc-d ir.uusinv.ir-: 
rates—rhen without e'faot-.e S.fae super." 
s en—r. an regulator, environ'’ . n  i>.vi e r- 
courf.Qt-s urnid'i" cicmg, ins.• u-•:t  premiums 
a’e i:r-;-iy ic be h gh?r mac nr.pf,: e system, 
mat re: e; more heavily on inn-pendent pne- 
mg decisions" |.»y p'ODOS-.-J lac slat on will 
bring tr.e antitrust laws to bear upon mo insur­
ance industry, thereby pe, milling compeiivon 
to onve oowh the. exc.o'Ditan! oreri-ums wn.cr 
fiavt so cohtributud to me current crisis

3 f rC r - '. v .  hSOO’JCT L IAU I.I'V  ACT
Tr..rc ecu.tao e ton reiurrn wii aiso promote 

a rtsoluiior. o! Uie inscance cris’S however, I 
air, le.atu: that this cannot bs brought about 
at tne Stale It-vei, where any changes era 
|wely to bo overly resmclrve o< me nsnts ot in- 
,urej p-j'sons My proposal lor Federal R'od- 
uct Uatiiitty l̂ iw would achieve eourry. bu! not 
at tne expanse ol an injured party, by creating 
a mucn nerxoed S'hore cause o! act.or.

firs' it now i plLint.li .gac proceed or, tneo- 
lies ol breacii o‘ warranty, r.egiigence stnct h- 
aoiliiy, eCsoiu'.c liability, and any ol s number 
of t ftere.nt deienset mignt or might not pa 
aociicaoie A si.na'e cause o! aclron a.st.r- 
guishes among iiaoiliiy arising out o' a celc-ct 
ic construction—that is, where a product is 
not manuiactuico in accordance With me 
manufacturer's own specifications—ana liabil­
ity anstng out of otha- unsafe conditions or sit­
uations v.T.ero appropriate warning or instruc­
tions ware allegedly not given.

In all tnree classes. Iiamiity will result for 
bodily i.njjry proximately caused by e delact. 
In the latter two cases, however, w’hert 'latyil- 
iiy arises irom unsate conditions or me failure 
to p'ovda approonate warnings, me me' of 
last will be roouirt-d to baisnce tne toreseespi- 
iity and seriousness ot the injuries proximaieiy 
caused, with the utility ot the product ic socie­
ty, and the cost that would have been in­
curred by tne manufacturer to have avoided 
me risk.

M> bill aiso calls for a statute o! iinntat.on 
that wau'd expire 3 years alier tne time tne 
claimant discovered or should have discov­
ered harm. Some industry spokesmen have 
og'uod that the statuie should run from the 
dale of manufaclu'e or S3le, rather tnan me 
c c o  of injury. In my judgment, sjen an etc- 
p ‘ ch would be harsh ana unreason-- e 
Hov’ ever, in oroer lo ahevir.te wnal is a real 
problem, ( have proposed an amencment to 
the statute o! limitations tha! would p’ovioe 
that 10  years alter the proouct has been in 
use, the burden of proving fault should rest 
exclusively on Ihe plaintiff, without the benefit 
of any presumptions such as the failure io 
comply with ordinances on statutes, and such 
doctrines as res ipsa loquilor.

F l ' l U  ,  I I I ,  p - S P O S a l  W C u - J  C . t f M ,  I s .  ’.state- oi f ie an a' me imiu or mahvtaclu i i '.Te.ar.t t: tr.-_ unsalc- cbtc.tio; of !r- t- uc; k'.ortpvtr'. Wu wjuld v.Ci'ly mat : wpuic nave mt- pov.e- to apuoiru its c.v- 
L.xP-f! w messes u wood - so pm- .—
PJ’S oamparstve t«spotis:p» t> Rescons'p -. 
wuuic c-- apr/Crt’cr :-o a-o-g ptamtit' ,--.r •: 
Cvfand T hasc proposed fe'orms we 
vide E v u uegrc--’, of tationp'Jy, cor.-* — 
and ts.ance to our ter. tavrs. They rec-.-- 
i I.- ntvo to provide unjlo-'iti'ty rnd cert.. , •; 
t:.--e martu'acture'S x hos-j pic :acts arr it : 
r.p! i: rally but in ir.tc:ct’cra cc.T.ms'Ce 
oo r.bl rownvcr. ua'a.'ly re'"'-| me n g h  
I'rdh'icuals to E(-ek red ess tlirq.,_n the c- 
lo: tnjunr.s caused by tr.e negligent con- . * 
a mar.jlactu’er.

x AhSIOrt Or 1 ,i£ w up,, r i r,r„. t» r. - 
Ri’feK tjN

FPurth. m 1561, Fiejioant »»; s-.r-
ito is .v  me fioouci L i s p i:> F’.sv. nit.-- . - 

Act of 19E1, a bid based on one t.r.a r  . 
ouced in past Congiessds The s.-v-n ; y 
poses of this law wc-'e to erir.u'o me p-;-:: 
pavment o' legally vauc cturms. fa r*-c 
com: Etition am one orpvico.'s to P'oduC , . 
ity coverage, and to rcauce me outht,, 
cssilai to oiisbp’O car.-i ve insurance cor. 
nies. One adur.ional feature o' me act w; . 
that il hart the e-Hoct ol oreemrtng State law: 
when prohibited seiiog prpcuc! I.atii ', r.;jr. 
ance ic ficl'tious groups R.vmcvng sr.* in- 
pediment n-ca'.ry laci' tstes P C aoriity cl 
groups oi iTianuiactuiurs to oCtai-' insurar.ee 
in t.ne commarcia' markcu is-e 

In ligrt c  OJ' current usc.rf:y insj-ar,_- 
cux :■ v-e r.eec to enact amendment: td this 
taw w.nich wi'i c-xpanc its coverage to gs.neici 
Itebiiiiy insurance rafher then exclusive:.- p-c-c 
uct liaoility, ana l am tril'oducma a inf: !'ie' w.l 
on just that

E COliCl-USCX
Mr Speas.or, me liabi.iiy insuruute c  

com nue lo naun' us if we don: r.-t i<
Ply anc lake action now Tr.e insuran. 
which I investicalod during the late 197. r has 
returned, ana will continue coming tack 
unless something is onne to bring effective 
accountability to tr.e insurance industry.

My uroposed rulprms a-e a starting pp.nt 
Fo’ example, me rede al Insurance Commis- 
s-on will ensure, lor Ihe first time effective 
regulation ol 'he insurance industry Fieppai ol 
o- envenom tea McC^rran-Ferguson
A.ct will stimu.rt,. neadeo competition tn 
the industry. A unilornt Federal product liability 
statute aiong trie linos I have suggested v, t: 
proviaa predictability ana certainty to busi­
ness. while no! unfairly infringing upun ma 
rights of inij’ed ind viduats. Finally, expansion 
of the Product Liability’ Risk -Menken Act to 
cover al! lines ol ' ability insu’ance will crest-a 
new options lor those businesses that are 
unable to obtain insurance in the current 
market.

I nope tha! my colleagues fitvo !h* g* 
necessar,- to stand up to' tneir ct-nsi :j -- •■.: - 
the teoe ol admittedly titsvy cv p.- :n i 
invite each of you lo join with me in a sea—h 
far lasting solutions to the liability Insurance 
crisis.

Congress must be willing to admit that this 
problem is beyond tha ability of the States to 
handie, and initiate aeoate on the subject



c Enterprise Liability
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The cable Irani to Roosevelt Island 
in New York City stopped for two 
weeks recently because the insurance 
company refused to renew the policy. 
It looked like another victim of the lit­
igation explosion set off hy activist 
judges. Hut the residents of the island 
got the New York State Legislature t<> 
become the new insurer. The tram is 
running again. Now u s the taxpayers 
who are being taken lor a ride.
So it goes iu ihe world of American 

torts, or persona! injur.', law. There 
hasn’t been a single act idem in the to 
years of operating the tram, but insur­
ance companies fear the possibility of 
multinullion-dollar verdicts even 
where there is no fault. Insurers are 
getting out of underwriting entire ac- 
tivii s, like trams, day-care centers 
aim midwifery. Consumers pav the 
bm. either through taxes as ;n the 
tram case, or through higher prices or 
through ihe unavailability of goods 
and services. Raced with ilns litiga­
tion explosion, about half tin1 states 
are considering bills to get bu t liabil­
ity under control.
A Justice Department report oil 

torts last week said that reiiislllutilig 
the fault standard was the single most 
needed change. The current Journal 
of 1-egal Studies, published ai ihe I'Di­
versity of Chicago, describes how 
fault has been replaced by a notion 
called "enterprise liability.” This 
scheme, devised by liberals in the 
early PJtiOs, says that business enter­
prises should be responsible for unu 
injuries caused by products they intro­
duce into commerce, no matter if ihe 
products were as safe as technology 
allowed or were misused. This is en­
tirely different from the age-old view 
of the common law that with few ex­
ceptions there is no liability without 
fault.
George Priest, a Yale .'aw profes­

sor. traced the history of enterprise li­
ability to a desire on the pan of some 
academics and judges for torts to be­
come a system of national insurance.

not just a forum for fairly resolving 
disputes. Mr. Priest says die impetus 
for holding defendants strictly liable 
was the New Deal notion of law as 
"social justice." Liberal judges em­
braced broader liability to pick the 
deep pockets of corporate defen­
dants.
The judges appointed themselves 

as income redisinbulors. Canadian 1 
lawyer Ernest Weinnh points out dial 
it’s only m the I'.S. that judicial fiat
rmiM cfriiM in.--
where, courts are supposed to resolve 
disputes between the opposing parties, 
not redistribute wealth according to 
their idea of social justice. Mr. 
Weinrib described how the Australian 1 
High Court refused to abandon the j 
fault standard. Strict liability snould 1 
be adopted if at all. openly and after j 
adequate public inquiry and parlia- ' 
mentary debate and not worked to­
wards covertly, in the course of judi­
cial decision, by the adoption of policy 
factors which assume its desirability 
as a goal.”
Judges make lousy social ongi- 

i-ers. Costs of goods rise with insur­
ance premiums, hurting the poor and 
defeating the very purpose of the judi­
cial activism. The result can tie that 
only industries with wealthy con­
sumers survive hug.* new premiums.
A modest ski lodge in Tennessee may 
not he able to pay its premiums, but 
you can bet the slopes will still he full 
in Aspen. It may lie hard to find an ’ii 
siired family doctor in Harlem, but 
richer Americans can still pay higher 
fees lo cover higher premiums.
When judges start acting like poli­

ticians. it’s time lor the politicians to 
remind them of the separation ot 
powers. Slate legislators can undo 
strict liability hy passing statutes re­
quiring that a party actually be at 
fault to he held liable for damages. 
This would not be revolutionary, it is 
the common law in the rest of the 
world, and was our law until the 
Great Society invaded the courts.
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ADMINISTRATION GIVES A PREVIEW OF ITS TORT REFORM VIEWS

Ass is tan t  A t to rney  General R ichard  Willard last week gave the  
Federa l  Bar Association a preview of the  Reagan administ ra t ion's 
review of to r t  law problems. Willard heads the  in t e ragency  ta sk  
force which is p roduc ing  a se r ie s  of r epo r t s ,  the f i r s t  of which 
is due in mid-March.

He said the  c u r r e n t  l iabil ity i n su r a n c e  c r is i s  is duo to two 
fac tors :  i n su r e r s '  cash-flow unde rw r i t in g  in the pas t  and the 
"explosion of civil l iab il i ty . "  The l a t t e r  is due to the  combined 
e ffec ts  of t h r e e  changes  in the  law: the  t r e n d  to no-fault liabil­
i ty ;  the  erosion of the doct r ine of  causat ion, inc lud ing the r ise 
of joint l iabili ty; and s h a rp  inc rea s e s  in the size of  damage 
awards .  He warned tha t  " to r t  l iabil ity cannot  be a cons tan t ly  
expand ing  concep t"  and ind ica ted tha t  the  Jus t ice  Department 
will recommend e f fo r t s  to change  overa ll  public a t t i t ude s  r a t h e r  
th an  p u r s u e  specific to r t  reform proposals .

The t a sk  force is not l ikely to recommend indemnification of 
federa l  con t r ac to r s ,  because th a t  would merely t r a n s f e r  the  cost 
r a t h e r  than  solve the  t o r t  law problem, Willard sa id. It is 
looking at the  l iabil ity problems of federa l  government employees 
and also th e  impact of  federa l civil x*ights laws on local gov e rn ­
ment l iabil i ty. While endo r s ing  federa l  p roduc t  l iabili ty law in 
concept,  th e  adminis t ra t ion is no t embrac ing any specific leg is ­
lation at th is  point .

PRODUCT LIABILITY LEGISLATION DEBATED

In su r e r s ,  consumer g roups ,  m anu fac tu re r s  and a t to rn ey s  last 
week p r e s en t e d  to the  Senate Commerce Committee the i r  views on 
new p roduc t  l iabil i ty legislat ion. The bill (S. 1999), in t roduced  
by  Committee Chairman Sen. John C. Danfor th (R-MO), will 
e s tab l i sh  a uniform federa l  l iabil ity s t an d a rd  which would 
in co rpo ra te  a no-fault victim compensation system. Danfor th 
admit ted th a t  his bill is "not  p e r fe c t  and leaves room for 
improvement . "  Consumer advocates  said they would favor an 
incen t ive  system which would award those manu fac tu re r s  who 
work ou t a prompt set t lement with victims and pun ish  those who 
c a r r y  on with un reasonab le  l i t iga t ion .
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•tieulariy struck by the cxtraordi- 
y  growth over the last decade of 
■ number of tort lawsuits and the 
rage award per lawsuit. ".For exam-

it cited a survev of punitive 
nace awards in Cook County. 111., 
heating the average personal injury 
nilive da mace award increased 
m $40,000 in 1970-74 to $1,152,174 
19S0-S4.
he croup said its inform ation 

.♦munstrates that the insurance 
ustry was sellinc cover ace al cou­
nt or even reduced cost over a 
iod of years during which tori ba­
ity was undergoing  a dram atic 
.aiiMon ”
Thi*- succests that a major factor 
deriv ing  the ava ilah ilitx/a flo r- 
.ilitv crisis is the industn s attempt 
n ine premiums quirklv back into 
.* w ith rap iilb  c ow ing lia b i li ly  
;s," ii added "The high —  and iu 
ic  areas nuallnrduhle—  insurance 
miiim'> reflect the fael that tort law 
m\> placing a massive cotnpensa- 
i burden on the private set to:,’ 
tne serious eontriiiu liug las tor is 
lad that the "r ules ol the game in 

t law standards lor liahiht) and 
sation continue lo change rapidly, 
•ding ‘'tremendous uncertainly"
I thus making i! virtually impossi- 
b>r insurers lo assess future risks 

\ mas face, the group reported.
I le.o iiiinend i tl a series of eight

tort law reforms that it "should 
significantly alleviate the crisis in 
insurance availabilit y and affor- 
dability.” iliesc are:

•  Heturn to a fault-based standard 
for liability. For non-product liability 
cases, negligence should remian the 
applicable standard of liability.

•  Base findings of causation on 
credible scientific and medical evi­
dence and opinions.

•  Eliminate joint and several lia­
bility in cases where defendants have 
not acted iu concert.

•  Limit non-econom ic dam ages

(such as pain and suffering, mental 
anguish or punitive damages) to a fair 
and reasonab le  m axim um  do llar 
amount.

•  Provide for periodic — instead of 
lump sum — payments for damages 
for future medical care or lost income.

•  deduce awards in cases where a 
plaintiff can be compensated by cer­
tain collateral sources to prevent a 
windfall double recovery.

•  Limit attorneys' contingency fees 
to reasonable amounts figured on a 
sliding scale.

o Encourage use of alternative dis­

p u te  re so lu tio n  m ech an ism s to 
resolve cases out of court.

At a press conference last week. Mr. 
Willard said: "The working group 
docs not at this time recommend how 
these reforms should be implemented 
— whether at the federal or state 
level, or through legislative or judicial 
modification of the law — nor are 
th e se  re fo rm s m ean t to be  an 
exhaustive list of potential reforms."

The study group rejected the con­
cept of federal government-provided 
insurance coverage as unaffordable i 
and unworkable. It also said it “found I

r

'»i

i  C i t y ,  s e a w a l l  e n g i n e e r s

o v e r  s u m m e r

s u e d  f o r  $ T

by Robb ie  GarihwniSe

Arvin Dull, representing 
the estate of Abraham 
James, is seeking in excess 
of $1 million in a wrongful 
death suit filed this month 
against the city of Bethel 
and the engineering firm of 
Galliett & Silides.
Seventeen-year-old 

Abraham James fell into the 
Kuskokwim River, from a 
floating dock below the in­
tersection of First and Main 
on July 28,1985 and drown­
ed. He was reportedly with 
two female cot..":. .ions at 
the lime, and the women 
later said that he had been 

(_. pretending to throw one of

them into the water when he 
and one of the women fell in.
The other woman 

reportedly jumped into the 
water and both women at­
tempted to assist James, but 
could not. His body was 
recovered later that day.
Police Chief Kevin 

Clayton said that at the time 
of the accident, the young 
women said that'they and 
James had been drinking.

In the suit, Dull states 
that the dock is attached to 
the Bethel seawall and is 
owned and operated by the 
city of Bethel. -
He further states that the 

-dock and seawall were 
designed by Galliett and 
Silides.

And, he claims that 
neither the seawall nor. the 
floating docks had life rings, 
life ropes, guard rails, -or 
warnings to the public con­
cerning the use of the docks. • 
“As a direct and proximate 

result of the negligent 
design, construction, and 
maintenance, of the Bethel 
Seawall and the floating 
docks, Abraham James 
drowned," Dull claims in the 
suit. jp',’,u
Dull is asking the court to 

award in excess of $1 million 
to the estate of Abraham 
James. James was Dull’s 
brother-in-law, according to 
Dull’s attorney. Cathleen 
Connolly oi Angstman. 
Law Offices. .

nothing to support the suggestion 'hat 
th is cris is  shou ld  be  re tn ed i cd 
through federal regulation of the 
insurance industry or of stale insur­
ance regulators."

The group warned that "significant, 
long-term reform cannot and should 
not come solely from the federal gov­
ernment. Ultimately, state govern­
ments and courts must address the 
current excesses of tort law. Their 
active participation is essential to 
finding workable solutions t« the 
increasingly debilitating problems of 
tort law."

L



Atto rneys ,  who have been at odds with Congress  ov e r  federa l  
;t l iabili ty legislation, remained firmly opposed to any 

r ;  ges in the  c u r r e n t  sys tem. Manufac tu re rs ,  while acknowl- 
eug ing  th e i r  r e s e rv a t i o n s  about th e  bill, genera l ly  favo r  th e  idea 
nf a uniform law in the  hopes i t would improve the  af fordab i l i ty  
and avai labi l i ty of  l iabil i ty i n su r an ce .  Les Cheek of Crum & 
Fo r s t e r  o ffe red speci fic sugge s t ion s  for changes  in th e  leg is ­
lat ion, ind ica t ing  t h a t  t h e  s t a n d a r d  of l iabil i ty in the  a l t e rna t ive  
claims mechanism was unworkab le .

HIGH COURT LETS CITIES OFF THE ANTITRUST HOOK

The Supreme Cour t  last week eased th e  t h r e a t  of a n t i t r u s t  
lawsui ts  aga in s t  local gove rnmen ts  th a t  r e gu la te  economic 
ac t iv it ies .  In an 8-to-l decision, the  Cour t  said municipal r e n t  
contro l  laws do not violate federa l  a n t i t r u s t  s t a t u t e s .  By 
ex tens ion,  the ru l ing  also va l idates local zoning laws, taxicab 
regu la t ion,  cable TV f ranch ise s  and o th e r  ru le s  th a t  were u n d e r  
legal chal lenge. The decision clarif ies a 1978 case in which the  
Cour t  ru led  th a t  local gove rnmen ts  could be he ld liable u n d e r  
a n t i t r u s t  law for economic regu la t ion t h a t  exceeded au tho r i ty  
g r an ted  to them by the  s t a te .  The l a te s t  decision came in 
F i she r  v s .  City of Berke ley (Docket No. 84-1538).

HAZARDOUS WASTE OPERATORS DEBATE INSURANCE DEADLINE CHANGE

Rep re sen ta t iv e s  of the  haza rdous  waste management i n d u s t r y  last 
week p r e s e n t e d  oppos ing views on legislat ion (HR.3917) which 
would ex tend  th e  per iod allowed for  compliance with federa l  
financial  r e spons ib i l i ty  r equ i remen t s .  Tes t i fy ing  before  the  
Senate Environmental Pollution Subcommittee, small haza rdous  
waste management companies said the  unavai lab i l i ty  o f  adequa te  
l iabili ty i n su r an c e  made it impossible to meet the  Nov. 1, 1985, 
deadl ine. Ex tend ing  the deadl ine, t h ey  added ,  would allow them 
to develop a l t e rna t iv e s  to commercial i n su r a n c e .  Technically, 
those  not in compliance a re  ope ra t in g  il legally.
R ep re s en ta t iv e s  of l a rg e r  companies noted, however,  th a t  the  
in su rance  problem will not d i s appea r  in a y e a r  and th a t  g r a n t in g  
an ex tens ion  will not help reso lve  the  problems of those who are 
unab le  to comply with financial r e spons ib i l i ty  requ i remen t s .  They 
said an ex tens ion  of  th e  deadl ine would be un fa i r  to those  com­
panies  which did meet th e  compliance deadl ine. The bill was 
pa s sed  by  the House of  R ep re sen ta t iv e s  last  December and awaits 
action by  the  Senate.

PENNSYLVANIA GOVERNOR VETOES BILL TO RETAIN GENDER-BASED RATING

I n s u r e r s  a re  cons ide r ing  th e i r  opt ions following Pennsy lvan ia  
Gov. Dick T h o rn bu rg h ' s  ve to of a bill (HB.452) which would 
have r e ta ined  gender-based  r a t i n g  for au to in su ran ce  (see ExL 
2/18/8G). The gove rno r  said he could not  s u p p o r t  legislat ion 
"which a f fo rds  less pro tec t ion aga ins t  un fa i r  sexua l  c lass i f ica­
t ions than  is (legally) a f fo rded  aga ins t  un fa i r  classi fica t ions



based  upon race,  religion or national o r ig in . "  He said what 
shou ld be ident i f ied are  und e r ly in g  r a t i n g  fac to rs  which be t to r  
re f lec t  ac tual  va r ia t ions  in d r iv ing  and sa fe ty  re co rd s  of  many 
males and females. "While such fac to rs  might coincide with the  
sex of the in su r e d ,  r a t e s  should be based  on those u nde r ly ing  
fac to r s  and not p e r  se  on s e x . "

Since the  bill was pa s sed  by  more than  a two-th irds margin in 
both houses  and n ve to can be o v e r t u rn e d  by such a majority, 
i n s u r e r s  may lobby for th a t  to be done. Another  poss ib il i ty i s  
lobby ing  for Senate  concu r rence  with the  House-passed bill 
(SB. 1037), which would, among o th e r  th ing s ,  pos tpone implemen­
tation of un isex r a t i n g  for 18 months while the  State Government 
Commission —  a legis la t ive body —  develops a plan for imple­
mentation. Some i n s u r e r s  believe the  commission might find th a t  
the  problems of un isex  outweigh th e  suppo sed  benef i ts ,  r e su l t i n g  
in a commission recommendation for  a modification of  the  un isex  
d i rec t ive .  The gove rno r  said he could s u p p o r t  legislat ion to 
delay un isex  implementation while a " leg is la t ive-execut ive in qu i ­
r y "  seeks  a l t e rna t ive  methods for  de te rm in ing  auto i n su rance  
ra te s ,  bu t  his ve to message seems to flat ly ru le  out u se  of sex 
as a r a t i n g  classi ficat ion.

COOK COUNTY SUIT AGAINST ASBESTOS MANUFACTURERS DISMISSED

A Cook County Circui t Cour t  (Chicago) judge has dismissed 
lawsui ts  filed by 34 school d i s t r ic t s  in Illinois aga ins t  dozens of 
a sbe s to s  m anu fac tu re r s  seek ing to force t h e  companies to pay the  
cost  o f  removing the  sub s tan c e  from school bu i ld ings .  Judge  
Richa rd  C u r ry  re jec ted  the  su i t s  (Cook County Circuit Court  
85-CH-811, 812 and 3905) ru l ing  the school d i s t r ic t s ,  inc lud ing  
th e  Chicago school system, failed to p rove  the  companies knew of 
th e  d a n g e r s  of th e  subs tance  when they  sold i t to the schools. 
The cos t  of removing the  asbes to s ,  he ru led ,  should be paid by 
th e  school d i s t r i c t s  o r  the  s ta te  u n d e r  the  Illinois Asbes tos 
Abatement Act. Only about $3 million has been app rop r i a ted  for 
the  act,  however, s ignif icant ly less  than  the $55 million expec ted  
cost  fo r  removal of  the  asbes to s  from th e  schools. The su i t s  
were filed las t  y e a r  aga ins t  78 firms tha t  mine, manufac tu re ,  sell 
and  ins ta l l  th e  material. An appeal is expec ted .

INSURERS AND INDUSTRY CRITICS CLASH AT ICAN MEETING

In d u s t r y  c r i t ic s  such as Ralph Nader, Rober t  Hun te r  and seve ra l  
t r ia l  lawyers  c lashed with i n su rance  i n d u s t r y  r e p r e s en ta t i v e s  in 
Los Angeles Feb. 21 and 22 at a meet ing of th e  i n s u r a n c e  Con­
sumer Action Network (ICAN). Most of the  approximate ly 100 
pe r son s  a t t en d ing  were pla in t if f  a t t o rn ey s ,  with r e p r e s en t a t i v e s  
from governmen t and  in su rance  companies and some consumers  
also p r e s e n t .  I n su ran ce  Information In s t i t u t e  spoke spe rson s  
r e p r e s e n t e d  the  i n d u s t r y  on two panels:  one deal ing with i n s u r ­
ance company p ro f i t s ,  and ano the r  dealing with auto in su ran ce  
ques t ion s  inc lud ing  te r r i to r i a l  r a t i n g  and compulsory in su rance .  
ICAN, which bills i t se l f  as "a ne two rk  of consumer in su rance



advoca te s  . . .  ded ica ted to def in ing and p ro t e c t i n g  in su rance  
consumers '  r i g h t s , "  rece ived  i ts  s t a r t-up  fu nd s  from a pa s t  
p r e s id e n t  of the  California Trial Lawyers Association.

TRIAL LAWYER TOURING COUNTRY TO PROMOTE BOOK

William IV]. Shernoff ,  a p a s t  p r e s id en t  of  the  California Trial 
Lawyers  Association and  a force beh ind the  In su r an c e  Consumer 
Action Network (see item above), is  on a 15-day t o u r  promoting 
t h r o u g h  televis ion appea rance s  his new book, "Payment 
R e fu s e d . "  Pub l ished by  Richardson & Stei rman of New York, 
the  book reviews in detail  "bad fa i th" claims b r o ugh t  by 
She rno f f  invo lv ing all l ines of  i n su r an ce .  The I n su ran ce  In fo r ­
mation I n s t i tu t e  and  the  American Council of Life I n su ran ce  a re  
a r r a n g in g  for i n d u s t r y  r e p r e s en t a t i v e s  to appea r  with Shernoff ,  
as was the  case  las t  week in New York City where he k icked off 
his t o u r  with appea rance s  on two s ta t ions .

MICHIGAN'S AUTO LAWS GET MODIFIED

Effor ts  to modify the  au to  in su r a n c e  p rov is ions of  Michigan's 
Essent ia l  I n su ran ce  Act (EIA) appea r  headed for  success .
Unlike last  y ea r ' s  package,  th e  1986 vers ion a ppa ren t ly  has  Gov. 
James B lanchard 's  suppo r t .  The major t h r u s t  of th e  reform 
measure is to re lieve t h e  one rous  r a t i n g  p rov is ions  of  th e  old 
law, allowing r a te s  ou ts ide  of Detroi t  to be se t  compet it ively 
while r e t a in ing  some r e s t r i c t i o n s  on Detroi t r a t e s .

The law also mandates a 20% d iscount  for pe r sona l  in ju ry  p r o ­
tection r a t e s  a f t e r  Feb. 1, 1987, to re f lec t  the  s ta te ' s  sea t  belt 
u sage  law. O the r  sec t ions of  the  p roposed  law deal with auto 
th e f t ,  inc lud ing  th e  es tab l ishment of an au to  t h e f t  au tho r i ty .

R . I . GOVERNOR NAMES INDUSTRY PANEL ON AVAILABILITY

Rhode Is land Gov. Edward D. DePre te  has  e s tab l i shed  a 25-mem­
b e r  Governor's  In su rance  Council, made up of i n su r an ce  i n d u s ­
t r y  execu t ives ,  to a dd r e s s  problems of  avai labi l i ty and a f ­
fordabi l i ty  in the  c u r r e n t  i n su r a n c e  marke t .  The gove rno r ,  a 
former i n su rance  agent ,  has  t a r g e t e d  t h r e e  main pu rpo se s  for  
the  Council: to e n su r e  t h a t  the  needs  the  i n su ran ce  consumer 
a re  be ing  met; to e s tab l i sh  communications between the  in su r a n c e  
i n d u s t r y  and s ta te  government;  and to re ta in  ex i s t i n g  jobs as 
well as to c r ea te  new employment.

VERMONT BANKING AND INSURANCE COMMISSIONER NAMED

Vermont Gov. Madeleine Kunin has named Thomas P. Menson, 
former execu t ive  vice p r e s id en t  and ch ie f  ope ra t ing  officer of the 
Bank of Vermont, as th e  new bank ing  and in su ran ce  commission­
e r .  He succeeds  David Bard,  who r e s ign ed  to become p r e s id en t  
of t h e  New England IBM Credit  Union.

4
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