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plaintiff who plans to capitalize on a misfortune. See If /au can live with
the changes proposed by this bill. Most of your constituents probably feel
the sae; they are fed Y with the costs ad threats of wide open litigation,
which sare folks call aur ''rights” as Arerican citizens.

The proposed changes of B 377 will furel more of the anvard to the
victim ad less to the legal system, ad should thus be more cost effective.
Claims of less than $50,000 can be settled by arbitration, awvoiding
much of the legal cost. Larger awards will be i1temized to reflect actual pest
and future losses, eliminating the tendency to award nice, round, (@d
inflated) figures. (Vost of us have little appreciation for what a hundred
thousand tax-free dollars really amounts to0). It can ke awarded iIn periodic
payments, to put less burden on the uninsured defendant ad be less costly o
the iInsurance company (i.e. less costly to the payer of premiuns aiso) An
annuity could be set wp to dispurse the monthly payments.  The money would be
more Ilkely t g for the purposes intended. The sky will no longer be the
limit for "pain ad suffering”’ t pad an anard where actual monetary damages
have not occurred. The court will take Into account other sources of
compensation and Insurance to awoid double payment. Contributory fault needs to
be implemented. In obstetrics this is especially important for us when "“failed”
home deliveries occur ad a mother with an undelivered iInfant appears at the
emergency room entrance in serious trouble from lack of proper care. The
doctor is then expected to produr? good results, vs*h a healthy mother ad
infant. I the physician cannot do 0, he may be successfully sued. In this
sort of case, the patient should have to assure much of the responsibility for
the unfortunate results. You shouldn”t be held responsible for injuries
suffered by the the thief who joyrides in your car or burgles your school ad
falls through the skylight, either.

Apportionment of damages iIs necessary also. I | mismanage an obstetrical
case ad an obstetrician helps with an emergency C-section, but the baby does
poorly, then the obstetrician who helped out should rnot be held liable for my
poor management. Conveis.ly, If | an called In the middle of the night to
assist with an emergency operation ad the surgeon is negligent, then 1 should
not be held 1007. liable for damages If the surgeon has little insurance or
assets or even leaves the country. The present doctrine of joint ad several
liability allons any party to be sued for the full amount regardless of
percentage of actual fault. This is called "'degp pocket” ad is not fair when |1
Jup In ad help out with a critical case. You wouldnt want to be a victim of
this doctrirne, erther.

Verification of claims is Important. Plaintiff's lawers should persue a
case only 1f 1t has real merit, ad awid the claims that consume time ad
money ad are unlikly to succeed, but do manage t run U defense fees,
cause the defendant emotional pain, ad use W his time and mental energy
better spent oan other chores. \Verification will require the plaintiff's
attormey t do his hanenwork well prior to filing a suit and not simply throw
a net fur defendants to dismiss them one by one as discovery progresses.
Sometimes, defendants are named iIn the initial action in order to have the
trial held In a location knomn t have liberal juries. Claims which are
groundless or frivolous cannot be tolerated. Critics will say that this will
deny poor victims access to their 'day in court'. | doubt that a case
needs to g to court to determine whether or not it has sufficient merit. \\e
feel that lawers need to be as accountable as everyone else for treir actions
ad that groundless litigation that tums a blareless person iInto a
"victim-defendant'” should not be tolerated.

The cgp on pain ad suffering needs to be held at 1250,000 per event, ad
not be used as multiples of that amount t pad an award when no actual monetary
damages occurred. The federal studies have recommended $100,000 as the cap.

A tax-free $250,000 at &. is $20,000 a year (tax free ) without even spending
any of the $250,000. That"s a goodly amount, in my book.

Punitive damages will benefit society as a whole ad will not be used as
a threat t make a defendant settle for policy limits, (your liability policy



does not pay punitive darages).

Itemized verdicts Hill cause a jury t account for the actual usage ad
purpose of the award, causing more realistic figures to be reached.

Periodic payments will allonv a defendant or his Insurance company to make
payments rather than be forced to pay a lurp sun which may cause undue
hardship. A defendant can undergo hardship just as easily as the plaintiff.

Contingency fees should be paid on a sliding scale. B 377 needs t have
this provision added,

Contributory fault is an essential provision. Wen the plaintiff’s injury
iIs &/, his omn doing, the defendant should be responsible for %, at the nost.
Present legal doctrine a.loans the defendant to be liable for 1007. of the
damages ad that just plain isn"t fair.

The statute of limitations somehow needs revision; believe that
Califommia has a 6 year-3 year statute for minors but 1 could be wrong about
the exact figure. Time of discovery is a difficult date to docurent ad can
be subject to abuse. Time from date of injury seems best. At least the
insurance companies would have some sort of predictable risk when writing
policies. Present product liability statute seems to have o limit at all,

21 years for me In ny obstetrics isterribly log. It's a tough issle. It
would seem that In only exceptional circumstances would any injury actually @
undetected for more than several years though | would certainly expect that
exceptions oould probably be foud. 1 feel strongly that a change In the
statute of limitations needs t© be added as a part of SB377.

I"ve said ny piece: please support the concepts of the original B 377
in It's entirety, with additions addressing contingency fees ad
restructuring the statute of limitations. B 3R seamsan attenpt to continue
the status quo under the guise of a tort reform effort, with non-economic
damages in multiples of $750,000, continued joint ad several liability, ad
a detailed provision alloving more than what the sliding scale for contingency
fees allons. The LS Attormey General®™s report of February 1986 gives a good
analysis of the whole picture and It's eight recommendations are given as a
basic beginning structure for meaningful tort reform. It does clearly
state that meaningful tort reform as the only real iong-range solution for
our affordability/availability problem. We need more that a bandaid for this
problem. Thank you, 1 appreciate your attention.

David P. Werner, N,D,
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SOCIAL SERVICES COMMITTEE

LABOR AND COMMERCE COMMITTEE
PUBLIC SAFETY SUBCOMMITTEE

April 15, 1986

Senator Pat

Rodey, Chairman

Senate Judiciary Committee

P.0. Box V,

CM/S 3100)

Juneau, Alaska 99811

Dear Mr. Chai rman:

The Health Association of Alaska sent me a copy of their April 1A letter
to you regarding my amendment to House Bill 532. This amendment was added in
the House Labor and Commerce Committee, and exempts hospital board members,

among others,

from certain liability.

My intent in suggesting this language was to address the growing problem
of protecting members of the public willing to serve on the boards of

hospitals,

non-profit corporations, and schools

The language suggested by Dennis DeWitt in his April 15 letter seems to

clarify that

intent. It is my hope that your committee will recognize the need

for the amendments and consider them for adoption in Senate Bill 377

With best regards

cc: Senator

Sincerely,

Alyce/Hanley

Tim Kelly
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STATEMENT OF PURPOSE

RS 12049C1
This bill will amend Section 41-335, Ildaho Code, to

require disclosure to the Department of Insurance of
certain financial i1nformation maintained by insurance
companies. The bill confers additional rule-making
authority upon the Department of Insurance to require

such statistical information and reports as the Department
deems necessary to more adequately monitc -urance

coverage, claims, and rates iIn the State of no.

The Statistical i1nformation currently being reported by
the Insurance Industry to the Department of Insurance is
incomplete and does not enable the Department of Insurance
to evaluate questions of coverage, rates, claims, or losses

within the industry.
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LEGISLATURE OF THE STATE OF IDAHO | * «?<-

Fnnv-eichth Lecistature Second Regular Sc.ssinn — 19S6

IN THE HOUSE OF REPRESENTATIVES

HOUSE BILL NO. 460

BY BUSINESS COMMITTEE

AN ACT

RELATING TO STATISTICAL REPORTING OF INSURANCE CARRIERS; AMENDING SECTION

Be

41-336A, IDAHO CODE, TO REQUIRE INSURANCE CARRIERS TO REPORT THEIR IDAHO
EXPERIENCE AND OVERALL EXPERIENCE SEPARATELY, TO AUTHORIZE THE DIRECTOR TO
PROVIDE FOR FORMS AND INFORMATION BY RULES AND REGULATIONS, AND TO ALLOW
THE DIRECTOR TO COMPILE STATISTICS AND PREPARE REPORTS; AMENDING CHAPTER
3, TITLE 41, I1DAHO CODE, BY THE ADDITION OF A NEW SECTION 41-3368B, IDAHO
CODE, TO REQUIRE AN INSURER TO SUBMIT A DISPOSITION OF CLAIMS REPORT FOR
CERTAIN TYPES OF CLAIMS, TO REQUIRE THE REPORTS BE MADE PUBLIC, AND TO
PROVIDE IMMUNITY FROM SUIT FOR INSURERS AND THE DEPARTMENT FOR ACTIONS
TAKEN PURSUANT TO THE SECTION; AMENDING CHAPTER 3, TITLE 41, IDAHO CODE,
BY THE ADDITION OF A NEW SECTION 41-336C, IDAHO CODE, TO PROVIDE PENALTIES
FOR FAILURE TO REPORT; AND AMENDING CHAPTER 3, TITLE 41, IDAHO CODE, BY
THE ADDITION OF A NEW SECTION 41-336D, IDAHO CODE, TO PROVIDE FOR FEES AND
MISCELLANEOUS CHARGES FOR THE ADMINISTRATION OF THE PROVISIONS OF SECTIONS
41-336A, 41-336B AND 42-336C, IDAHO CODE.

It Enacted by the Legislature of the State of Ildaho:

SECTION 1. That Section 41-336A, Ildaho Code, be, and the same is hereby

amended to read as follows:

41-336A. STATISTICAL REPORTS. (1) As a condition of doing business in the

state of ldaho each insurer transacting insurance covering:

(a) Liability for malpractice of any person licensed under chapter 18,
title 54, ldaho Code;

(b) Liability for malpractice of any person licensed wunder chapter 1,
title 3, ldaho Code;

(c) Liability for the manufacture, design, production, processing or
modification of any product; or

(d) Any other risk or risks, whether liability or otherwise, that the
director of the department of insurance may specify;

shall report to the director such statistics as the director may designate by
rule or regulation. The statistics shall be reported to the director annu-—
ally, by the first day of March, for the preceeding year ending December 31.

The
and

not

statistics shall separately address the experience of the state of |Idaho

all other experience including the state of Idaho.

(2) The reports required by subsection (1) above shall include, but shall
be limited to, the following for each insurer for each type of insurance

for which a report 1is required:

(a) Number of exposures;
(b) Direct premiums written;
(c) Direct premiums earned;
(d) Direct losses paid

(i) amount,

(ii) number of claims;
(e) Direct losses incurred;
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(f) Direct losses unpaid
(i) amount reported,
(ii) number of claims; and

( Net losses incurred but not reported.

(%S Reports required by subsection (1) of this section shall be made on
forms required by the director and shall contain the information required by-
rule and regulation of the director.

(4) The director may annually compile and review all reports submitted
under the provisions of this section. When reports are submitted representing
no less than seventy-five percent (75%) of the premiums written for ecch re—
porting line of insurance for the reporting year, the director shall e.aluate
the premium rates in ldaho for each reporting line of insurance. The findings
of such review and evaluation, and the reports required of insurers under this
section, shall be made available to any interested citizen, insured or li-
censed insurer.

SECTION 2. That Chapter 3, TitLe 41, Ildaho Code, be,and the same is
hereby amended by the addition thereto of a NEW SECTION, to be known and
designated as Section 41-336B, Idaho Code, and to read as follows:

41-336B. DISPOSITION OF CLAIMS REPORT, (I) As a condition of doing busi-
ness in the state of Idaho, each insurer transacting insurance subject to the
provisions of section 41-336A, Ildaho Code, shall report to the director annu-
ally by the first day of March, for each of the two (2) years next preceding
the initial report and for one (1) vyear next preceding filing the report
thereafter for each and every claim as defined in section 41-336A, Ildaho Code,
caused by the insured, for policies issued 1in the state of Ildaho, 1if the claim
resulted in:

(a) A final judgment in any amount;

(b) A settlement in any amount;

(c) A final disposition not resulting in payment on benalLf of the

insured.

(2) Reports required 1in subsection (1) of. this section shall be made on
forms required by the director and shall contain the information required by
rule and regulation of the director.

(3) The director shall make reports required hereunder available to the
public in a manner which will not reveal the names of any person, manufacturer
or seller involved.

(4) There shall be no liability on the part of, and no cause of action
shall arise against, any insurer vreporting hereunder or 1its agents or
employees, or the director or employees of the state, for any action taken by
them in good faith compliance with the provisions of this section.

SECTION 3. That Chapter 3, Title 41, Ildaho Code, be, ar.d the same is
hereby amended by the addition thereto of a NEW SECTION, to be known and
designated as Section 41-336C, Ildaho Code, and to read as follows:

41-336C. FAILURE TO COMPLY - PENALTIES. (1) Any insurance company
required to file a report with the director under sections 41-336A or 41-3368B,
ldaho Code, which neglects to file such report in the form prescribed and
within the time specified, or who neglects to fully and satisfactorily respond
in any report timely filed, shallL be subject to a penaLty of one hundred
dollars ($100) for each day in default.
(2) This penalty shall be in addition to any administrative penalty under



section 41-327, Ildaho Code.

SECTION 4. That Chapter 3, Title 41, Ildaho Code, be, and the same is
hereby amended by the addition thereto of a NEW SECTION, to be known and
designated as Section 41-336D, Ildaho Code, and to read as follows:

41-336D. FEES AND MISCELLANEOUS CHARGES. The director shall include
within the regulation required in section 41-401, Ildaho Code, the fees and
miscellaneous charges required for the admin*ration of the provisions of
sections 41-336A, 41-336B and 41-336C, ldaho Cede.
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TORT REFORM -THE ROAD TO PREDUCTIBILITY

I. INTRODUCTION

An "availability and affordability crisis™ in some lines of commercial insurance
is a problem that now confronts the U.S. property/casualty insurance industry.
Spiraling premium increases, reduced limits, large deductibles and, in some cases,
a complete lack of coverage for some lines of insurance are becoming common
occurrences. In short, there has been a complete market dislocation over the
past year in some commercial properry/casualty insurance lines.

As with any market disruption for anv commodity or service, there are many
causes. However, in the present commercial insurance crisis, one problem can
he identified as playing a predominent role. The U.S. tort system, as interpreted
and implemented by the courts at both the state and federal levels, has been
tortured, abused and expanded in such a way that insurers can no longer predict
or assess their exposure in insuring liability risks. In addition, those individuals
and corporations that secure sufficient insurance coverage, are viewed simply
as the "bank"™ or "deep pocket"” from which monies are to be "drawn" to pay for
any injury that occurs.

Our nation's tort system stems from the English common law and is our method
of assessing legal fault and providing damages caused to one by the wrongful
actions of another. Unforrunately, the present tort system has become derailed
and turned into a compensation mechanism rather than a fault or true tort system.
In recent years, the U.S court system appears to have shifted from a forum of
adjudication to a forum for compensation where injury victims can appeal and
obtain relief regardless of who is at fault or their degree of fault.

The court system does not operate in a vaccum, however. To a great extent,
the changing court attitudes and the concurrent abberations in the nation's tort
system mirrors changes in our society's values and outlooks.

First, advances in technology, science, medicine, etc. have produced a high
standard of living for the vast majority of our citizens. As we continue to make
further progress in these areas and the quality of our life increases, we also strive
to reduce or eliminate the impact of adversity in our lives. For example, we
have built "safety nets" to protect us from failures of our financial institutions.
For the more unfortunate members of our nation, we have established welfare
programs and our elri'-rly have "social security." The country has also "bailed
out” a number of failing business enterprises over the past ten years. As a society,
we have rising expectations about the good life and, although impossible, we
expect to live in a "riskless society."”

Second, our expectations of being insulated from the adversities of life have
resulted in a ubiquitous belief that each citizen is "entitled" to compensation
from some source - any source - for every injury or loss experienced. Thus,
compensation for any loss or injury, even if the wvictim s partially or totally
at fault, is perceived today to be virtually an absolute right.



Third, ro accomodate these rising expectations, the courts have evolved new
theories of tort liability which shift the cost of injury or loss to "deep pocket"
insurers, governmental entities or large corporations regardless of fault. Fault
isno longer the issue since injury compensation is the goal.

Fourth, associated with this dramatic change, there has come a tremendous
increase in litigation and transactional costs related ro resolving disputes. As
the courts become a forum for compensation of injuries irrespective of fault,
the public has flooded the judiciary with disputes. Each individual dispute requires
expensive lawyers, time consuming and costly procedures and often it results
in inflated awards and settlements.

The 600 members of the National Association of Professional Surplus Lines Offices
(NAPSLO) who provide high limit protection for both liability and property risks
have been impacted by the problems of the civil justice system in the same manner
and, possibly, to a greater degree than the general insurance industry. As the
"deep pocket" theory of liability is applied, those organizations that supply high
limits of coverage often find themselves being the targets of plaintiffs, lawyers
and judges who view them as the resource to be used to compensate victims
of injury or loss regardless of fault or cause.

The following are some reforms which NAPSLO believes could be instituted which
would bring a balance to our civil justice system. Tnese reforms would assist
in solving both the availability and affordability problems which afflict the
property/casualty insurance industry today by allowing insurers to accurately
predict their exposure to risk.

U.GENERAL REFORMS

A. JOINT LIABILITY: Joint liability is the Jlegal doctrine which makes every
defendant in a group of defendants equally or solely responsible for damages
when the other defendant(s) are unable to pay. This can occur regardless of
a defendant's degree of culpulbility. Consequently, the defendant with greatest
funds is often lef; "holding the bag" when other responsible parties default.
The result is that those defendants that carry high insurance liability limits (deep
pocket defendants) are often required to pay the entire cost oi a judgment.
While these defendants or their insurers can take court action to force the other
defendants to pay their fair share, such action is expensive and time consuming
and is ineffective against defendants who are "judgment proof” or whose resources
are minimal.

The burden of joint liability is increased in those jurisdictions that abandon
contributory negligence (a plantiff who is even partially responsible for his injury
recovers nothing) and replace it with pure comparative negligence (damages
are allocated purely by percentage and responsibility). Twenty-seven states
either by legislative action or court edict have adopted pure comparative
negligence. Conse .uently, in these states many plantiffs previously barred from
a recovery now can secure an award. Thus, the "deep pocket"™ defendant is even
I: <.evulnerable to absorbing awards in excess of its responsibility.



A more reasonable and equitable approach in assessing damages is the doctrine
of "several liability." Under several liability, defendants are only liable for their
own tortuous conduct and are not required to pay rtie awards and judgments
imposed on others. Therefore, NAPSLO urges all states roeliminate joint liability
and hold defendants subject only ro several liability.

To the extent that joint liability cannot be eliminated, NAPSLO supports the

enactment of the “"Uniform Contribution Among Tort Feasors Act"™ which
establishes a system for all defendants to collect from one another without
additional litigation when payments are made by a defendant which exceed that

defendant's own individual responsibility.

B. CONTINGENCY FEES: The United States is the only major industrialized
nation in which lawyers can be engaged exclusively on a contingency fee basis.
In other countries, the contingency fee s either illegal, unethical or strictly
regulated.

The contingency fee is a percentage of the client's recovery the lawyer receives
for his or her effort. Thus, if no recovery is obtained, the lawyer does not get

paid.

Theoretically, the contingency fee client need not be rich or even able to pay
a lawyer. The only thing that is needed is a good case. The contingency fee
has, therefore, been described as rhe "poor person's key" to the courthouse.

The reality of the contingency fee system, however, is somewhat different.
Often, lawyers refuse to accept small cases regardless of their merit because
the percentage of recovery will not be sufficient to cover the expenses of pursuing
the case. In some personal injury cases, the lawyer may contract for as much
as 50°b of the injured claimant’s recovery. This substantially reduces the total
amount the client/victim receives.

While the contingency fee system encourages a lawyer's personal interest in
the client's case and in obtaining the highest recovery possible for the client,
there is no moderating mechanism within the contingency fee system that requires
the lawyer to make reasonable and appropriate demands. Thus, it is in the lawyer's
personal interest often to make an excessive demand knowing that a sympathetic
jury may very well provide a recovery that is based upon the demand rather than
upon the actual vaiue of the loss.

Also, compensation on a conringency fee basis bears no relationship to the time,
effort and skill a lawyer applies to the case. For example, rases in which hundreds
of thousands of dollars of recovery are obtained may not require any more hours
of skill or effort on the lawyer's part than a case in which a much lower recovery
is secured. The contingency fee system, however, allows the law'yer to collect
the same percentage regardless of the time, effort and skill put forth in the
case. This actually discriminates against the plantiff with a meritious but low
recovery case in favor of the client with a high recovery case and a "deep pocket”
defendant that has purchased high liability limits. It also encourages demands
to be inflated and discourages settlements.

NAPSLO recommends that the contingency fee system be modified so that
contingency fees are based upon a declining percentage depending upon the amount
of recovery. For example under this modified contingency fee approach, a lawyer
could not accept more than 33.3% of the first $50,000 of recovery; 25°0 of the
next $100,000; 1S°0o of the next $200,000; and 10% of any recovery over $350,000.



Such a sliding scaie will assure a greater share of the recovery will go to the
injured party as well as reflecting a fair payment for the attorney.

C. PERIODIC PAYMENT OF DAMAGES: Traditionally, awards and settlements
for personal injury cases have been paid on a "lump sum" basis. "Lump sum"
payments for damages, however, have proved to be "expensive" and at times,
inappropriate for both the victim who secures the payment and for the insurer

that makes the payment. Lump sum payments provide no guarantee that the
monies awarded to a victim, parr'cularly a victim needing long term care or
rehabilitation, will be available when actually needed to pay for medical and

other necessary expenses. Lump sum payments need to be managed prudently
and accident/Zinjury victims, concentrating on their recovery, are not in the best
position to manage large lump sum awards.

Seventeen states have enacted statutes that require or allow courts to award
damage payments periodically rather than on a "lump sum" basis. Under these
statutes, the defendants (or their insurers) must pay the wvictim's expenses as
they occur rather than providing a speculative "up front" total award. |In addition,
such awards can also be structured to provide, when necessary, a stream of income.

By allowing periodic payments, liability costs are lessened because insurers can
fund them at a substantially lower cost than a lump sum payment and the saving
is passed on to the insured in the form of lower liability premiums. The recipient
(victim) can be assured that the costs for which the award is given are paid and,
when necessary, a steady stream of income can be provided. NAPSLO wurges
states to enact laws to provide for periodic payment of damages.

D. DIlc¢"~">VERY ABUSE: "Discovery" is the means by which parties involved
in litigation conduct a pretrial investigation. The purposes of discovery are:
1) to define the issues of a trial; 2) obtain evidence to be used in the trial, and
3) to find other additional evidence to be used in the litigation.

The process of discovery can be very time .onsuming and expensive. Both litigants
(whether they be questioner or respondent) have found ways to frustrate the
discovery process. Plantiffs often engage in "fishing expeditions" in which they
ask extremely broad questions in order to uncover evidence of unrelated wrong
doings for use at another trial. Defendants or respondents wishing to protect
information "stall® by interpreting discovery requests in the most narrow terms
possible. Thus, cases are delayed, settlement and litigation costs are increased
and no one benefits.

Court rules and procedures must be rewritten to control discovery in order to
reduce delays and trial costs. Therefore, NAPSLO recommends that legislation
be adopted in the states which would allow courts to, on their own, weed out
unmeritorious claims and defenses, sharpen the legal issues and impose sanctions
against litigants who disobey pretrial orders and deviate from pretrial schedules.

E. STATUTE OF LIMITATIONS: Statute of limitations are limits imposed by
law on the length of time following an injury that a victim has to file a lawsuit.

Statute pf limitations are a vrecognition that stale claims are difficult to
adjudicate. Over time, witnesses become hazy in their recollection and evidence
disappears and is sometimes destroyed. Moreover, a statute of limitations provides



protection to defendants from having to defend suits which are filed many years
after an injury occurs when advances in technology, science, education and
manufacturing have changed the standard of conduct to which the defendant
is to be held.

Every state has a statute of limitations applicable to general tort actions. In
general, the time period for a statute of limitations begins to run when the injury
is discovered or should have been discovered. However, many statute of limitations
have been broadened by legislative actions in recent years. In addition, the courts
have been interpreting statute of limitations in the broadest possible manner
to allow claims which are based upon incidents that took plai many years ago
to be litigated. Simply, the desire to compensate victims has outweighed the
spirit of fairness and the practical protection the statute of limitations affords.

NAPSLO supports statute of limitations tha*- provide a reasonable time period
in which a personal injury suit can be brought and urges legislative reform where
judicial interpretations of a stare's statute of Ilimirarions have wunreasonably
broadened the period of time in which suits can be brought.

F. COLLATERAL SOURCE. RULE: The collateral source rule is a rule of evidence
which prevents juries from receiving or considering evidence that a plaintiff
has been compenstated from other sources such as workers compensation, health
insurance, personal injury protection wunder no fault auto insurance, etc. Thus,
plaintiffs with multiple insurance coverages often aie able to get double and
triple "dips"™ which are in essence "windfall" recoveries. Such multiple recoveries
are unfair and costly to society and they increase the cost of insurance premiums
to all consumers.

Juries should be given information as to other sources of recovery. Such
information is crucial for a jury to determine the amount of a fair and proper
award. Therefore, NAPSLO recommends the elimination of the collateral source
rule in all jurisdictions.

An alternative to repealing the collateral source rule is implementing a mandatory
offset against damage awards for all other compensation received by the victim
which is related to the injury.

The Rand Corporation's Institute for Civil Justice has stated that the mandatory
offset of collateral benefits against damage awards is one of the two tort reforms
with the greatest impact on the size of awards. A ceiling or "cap" on awards
is the other. The INnsStitute reports that in states where the collateral offset
has been imposed, the severity of awards has dropped by 50°b on the average
within two years time.

NAPSLO recommends, therefore, that in states where the collateral source rule
is maintained, a mandatory offset of collateral benefits against damage awards
be enacted.

6. CLASS ACTIONS: One of the most complex and costly types of legal actions
is the class action suit. Defense costs of a class action suit are enormous. In
a class action suit, a defendant is required to identify and notify every plaintiff
in the action and it must conduct a massive and costly investigation into thousands
of individual plantiff situations.



Another problem with class action suits is that some attorneys have found the
class action suit to be a very effective way to secure evidence for other litigation
and file such actions for that purpose.

Class action law suits are an intimidating instrument. Defendants, when faced
with a class action law suit are often willing to make generous settlements in
order to avoid the burden and costs of lengthly litigation. NAPSLO recommends
that all courts (federal and state) invoke rules that: 1) provide sanctions against
lawyers who use the class action to seek evidence for other suits; 2) assure that
members of class action plantiff ‘oups receive an appropriate amount of the
recovery; and 3) assure that ' ‘°es are not excessive. Where courts can't
accomplish these objective:;, . ies should act to provide these protections.

Finally, court rules should also be amended to: 1) prevent class action suits from
being filed simply to coerce a defendant instead of trying to settle a dispute;
and 2) to impose on the plaintiff its fair share of the costs related to the initial
identification and notification process.

H. PAIN AND SUFFERINC AWARDS: The pain and suffering award (non-economic
award) is one area ir. which reform s vitally needed. Under the present system,
juries have wunlimited discretion in awarding damages for pain and suffering.
The pain and suffering award is intended to "compensate” victims of bodily injury
for mental, physical or emotional distress. However, such an award often reflects
a jury's "sympathy" for the victim rather than its actual evaluation of the "loss.”
Actual economic losses can be determined but "pain and suffering” awards are
in the realm of the "abstract” at best and can be inflated for any reason.

In recent years, pain and suffering awards have be ome volatile and unpredictable.
In such an environment, insurers cannot predict their potential losses with any
degree of prec.sion and, thus, have reduced limits and eliminated coverage for
many lines of liability insurance.

NAPSLO, therefore, urges states to place reasonable "caps"™ or ceilings on pain
and suffering awards (non-economic awards). Alternatively, states should establish
specific criteria and standards for awarding pain and suffering damages rather
than leaving the entire amount to the discretion of the jury. Such action would
at least provide insurers with some basis to accurately access their potential
losses.

I. PUNITIVE DAMAGES: The purpose of punitive damages (exemplary damages)
is to "punish" defendants for malicious and outrageous acts. Punitive damages
were originally thought to be one method of controlling such "outrageous™ behavior.
However, in recent times they have become simply a way for plaintiffs to obtain
"higher" awards and for attorneys to increase their fees.

In essence, punitive damages have become just another weapon in the arsenal
of intimidation wused by plaintiff lawyers to obtain higher settlements. Thus,
rather than being a benefit to society, punitive damages do nothing but raise
the cost of goods and services.

Both the reason and wunderlying purpose of civil punitive damages must be
questioned. "Punishment™, whether it be incarceration or monetary sanctions,
is the responsibility of the criminal laws and criminal justice system not the
civil courts. Those whose actions rransgress the bounds of propriety, whether
through negligence or intent, should be tried and punished by the criminal courts.



It is the criminal justice system that has been established to meet out punishment
and it has created proper rules of evidence and safeguards to guaranty fair
treatment for the defendant.

The theory that the fear of punitive damage judgments actually has a practical
impact in controlling behavior is very doubtful. For example, punitive damages
are quite often assessed in products liability cases. This has led to some ridiculous
situations in which manufacturers and distributors have been "punished" several
times as several suits are filed related to the same occurrence. However, the
prospect of punishment, a multiple monetary punishment, in the civil courts
is minimal and ineffective when compared to the "punishment” the marketplace
can give a manufacturer or distributor of defective goods. It is the real fear
of marketplace reaction rather than the threat of punitive damages that is the
actual controlling factor in commercial behavior.

NAPSLO, therefore, recommends that punitive damage laws be eliminated or
that action be taken to reform the abuses in punitive damages. Punitive damage
reforms such as "caps" on awards, statute-: definitions of the precise standard
0j conduct and proof required to justify a punitive damage award, and the
elimination of multiple punitive damage awards in separate cases stemming from
the same occurrence should be instituted. To avoid "windfalls" to plaintiffs,
states should require that all or a certain percentage of punitive damage awards
be used for public purposes. Also, lawyer's fees should be reduced or scaled back
for any amount awarded wunder a punitive damage judgment. A lawyer's role
is to represent the client and assure a fair result not to benefit financially from
the punishment of others.

J. PREJUDGMENT INTi-"i:FST: Presently, twenty seven states by law add interest
to the amount an award in a civil suit. Such interest is added either from
the date of th injury or the date the suit is filed. The purpose of such laws
is ro dissuade defendants from unnecessary delay and encourage prompt resolution
of disputes.

These, of course, are very laudable goals. However, all that prejudgment interest
laws have actually done is to piovide a reason for plaintiffs to delay settlement
since more delay will fatten the final award and to give plaintiff lawyers another
"sword of intimidation™ over the defendants to force them to "settle™ questionable
cases.

There can be no level of prejudgment interest that can be established that will
eliminate delay by either plaintiff and defendant. Thus, the use of prejudgment
interest laws to attain the prompt settlement of cases is futile.

NAPSLO, therefore, recommends the elimination of prejudgment interest laws.

As an alternative to prejudgment interest, NAPSLO suggests that court procedures
be instituted that make the party that refuses to accept a reasonable pretrial
settlement offer trom the other party responsible for the other party's attorney
fees and court costs. For example, if a settlement cannot he reached, the figure
offered or demanded by each party would be a bench mark by which the court
would later determine payment of attorney fees and costs. Under this approach,
if a final trial judgment exceeds the amount demanded by a plaintiff at a
settlement conference, the defendant would be required to pay the plaintiff's
reasonable attorney fees. On the other hand, if the judgment is less than the
defense counsel's offer, the plaintiff would be required to pay the reasonable



attorney fees and costs of the defendant. If the final judgment fell at or
somewhere between the plaintiff's offer and the defendant's demand, neither
would be required to pay the attorney fees arid costs of the other party.

Thus, when a plaintiff refuses a defendant's offer of $50,000 to settle the case
and the final judgment is $20,000, the court would require the plaintiff to pay
the defendant's attorney fees and costs. Such action penalizes the plaintiff for
seeking unrealistic damage awards and causing an unnecessary trial. Conversely,
if a final judgment is $75,000 and the defendant offered a pretrial settlement
of $50,000, the defendant would be responsible for the plaintiff's attorney fees
and costs. This punishes the defendant for an unrealistic settlement offer.

The institution of these procedures by the courts would encourage reasonable
offers and demands as well as encouraging prompt settlement of cases.

111. SPECIFIC COVERAGES - TORT REFORM

Abuses in the U.S. Civil Justice System have been a fundamental cause of a decline
in insurance capacity in certain commercial coverages. To some extent, the
proposed general reforms discussed previously would serve to alleviate this problem
through all lines of commercial insurance. However, there are some coverages
in which specific reform can be taken that will directly impact and ease the
present availability crisis.

A. DAYCARE CENTER LIABILITY: Daycare Center liability coverage was never
an "easy" risk. The concentration of infants and young children one facility
for a period of lime, creates a potential for substantial losses. E,v . in the best
home environments, children can be seriously injured and at times fatalities
occur. Thus, w'hen the inevitable "minor" injuries associated with a large group
of children are combined with the potential for large losses due to possible serious
injury or death, daycare centers hecome a "difficult” risk to underwrite.

The endemic problems with daycare center liability insurance have been
exacerbated recently by the publicity associated with sexual and physical abuse
that has occurred in a few daycare facilities. As a consequence, underwriters
expect both the severity and frequency of insurance claims to increase. Moreover,
many suits may be "delayed" wuntil children reach their age of majority and then
take legal action on thier own. Thus, daycare centers offer great potential for
major law suits to occur many years after an alleged incident takes place.

Tort Reform and Other Actions: Certainly stricter licensing, inspection and
regulation by the state for family or home based daycare centers as well as the
"professional™ daycare provider w'ould help make daycare facilities more appealing
to underwriters. Many states are presently moving in that direction.



In addition, the implementation by daycare center operators of "risk management"
and loss control techniques including better background <checks of potential
employees, disease control, physical hazard control, development and use of
the specific supervision criteria based on the number and ages of children and
an "open door" policy where parents are allowed to visit the facility at an/ time
will go a long w-ay in reducing the risks associated with daycare facilities.

Finally, one V the major problems with dayca.e liability insurance is its "long
tail™ nature. The potential of claims being filed years after the policy was written
only adds to the fact that the risk is a difficult one in the first place. Some
limitations or "caps" on the period of time in which claims can be filed against
daycare centers, perhaps a five-to-seven year statute of Ilimitations from the
date of the alledged occurrence, would bring predictibility back into daycare
center liability underwriting.

B. GOVERNMENTAL LIABILITY: The lack of governmental liability and, in
particular, municipal liability insurance in today's insurance marketplace is directly
related to the erosion of the doctrine of "sovereign immunity." Under this
doctrine, the federal, state, and municipal governments as welt as county,
towmships and wunincorporated divisions of the state are immune from law suits
from citizens.

However, both state legislatures and the judiciary, in recent years, he /e chipped
away at the sovereign immunity doctrine particularly as it relates to
municipalities. In some ;tates, the state constitution has been amended or state
statures have been changed ina mamer that partially or totally abolishes sovereign
immunity as it applies to state and local units of government. Also, in some
states where the legislature has eliminated the state's immunity, courts have
ruled that the repeal also applies ro all other political subdivisions of the state.

The courts have also applied a number of theories to circumvent the doctrine
of sovereign immunity. Specifically, courts are holding that "governmental
functions" are subject to immunity but "proprietary functions" are not. Also,
courts have made distinctions between a governmental entity's general duty
to the public and specific duty and responsibility to a specific citizen. This has
provided individual citizens with the opportunity to sue governmental entities.
Governmental entities have also been held liable for damages cau.,ed by highly
dangerous acts and nuisances. In addition, the [liability of municipalities has
been expanded by the courts to include liability for violation of the constitutional
rights of citizens. Finally, as the ultimate "deep pocket” defendant, municipalities
often end wup absorbing the full amount of damages under the doctrine of joint
and several liability even though its responsibility for the damage was minimal.

Tort Reform and Other Actions: NAPLI.O recommends the following measures
be taken which will allow a viable market for municipal liability insurance to
return:

1) Create state claims commissions to adjudicate claims against both the state
government and local jurisdictions;

2) Adopt the Model Governmental Entity Claims Act which provides that
governmental entities are liable for their torts but maintains immunity for certain
governmental functions such as education, fire protection, wutilities, welfare,
taxation, crime control and the operation of recreational facilities;

3) Limit the amount of damages given to any one individual in a law suit against



a municipal entity or other state or local goverment jurisdiction;

4) Make certain high risk governmental activities immune from suit by giving
immunity for actions involving defective highways, negligent operation of
governmental cars, or dangerous or defective conditions of public buildings;

5) Provide that state legislatures and the governing bodies of other local
jurisdictions can authorise the payment of claims without having to first waive
their immunity;

6) Provide that government is not liable for "willful and wanton conduct" either
directly or through actions for indemnity;

7) Allow for state of the art defenses in suits related ro buildings and other projects
undertaken by governments; and

8) Eliminate ad damnum clauses and introduce procedural reforms including a
requirement that courts review attorney fees in cases where the suit is against
the state or a political subdivision.

C. PROFESSIONAL I.1ABI1 iTY: A severe crisis has developed in several areas
of the country regarding borh the availability and affordability of professsional
liability insurance. In some lines of medical professional liability, particularly,
prices have risen dramatically in recent months, in addition, reduced Ilimits
are common, increased deductibles are required and many insurers are switching
to a claims made policy form in order ro secure greater predic tibility of risk.
Specifically, insurance availability problems have arisen for a number of high
risk medical specilities mosr notably obstetrics/gynecology, neurosurgery,
orthopedic surgery arid cardiology.

Nurse/mid-wives have had problems similar to those of physicians in regard to
jury verdicts and, consequently, in obtaining liability insurance. There are other
additional factors, nowever, specifically related to nurse inid-wives that have
made availability of insurance for them much more difficult. One such problem
is the fact that the standard of care for a nurse mid-wife is less clear than it
is for a physician. With this uncertainly as to what constitutes negligence,
carriers are not anxious to write nurse/mid-wives. In addition, a lack of licensing
standards in certain states and the broader practice lor nurse/mid-wives in recent
years has increased the risk particularly when licensed physicians are not present.
This too makes insurers hesitant to underwrite this group of health professionals.

One reason for rhis insurance "crisis" among health related professions has been
the excessive losses related to high and wunreasonable wverdicts in medical
malpractic lawsuits.

Tort reform and strong peer review activities are the key to stabilizing prices
and bringing back insurers into the professional liability marketplace.

Tort Reforms and Other Actions: Peer review activites and tough licensing criteria
and procedures are vital in reducing the occurrence of medical malpractice.
In order to bring about a more effective peer review and licensing mechanism,
certain actions need to be taken:
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ij Enactment by state legislatures of mandatory sanctions by peer review
committees for certain types of inappropriate and unethical conduct. This would
lake the peer review committee's disciplinary actions out of the realm of discretion
and put all professionals on notice that errant behavior will result in swift and
sure disciplinary action;

2) Require doctors and other health care providers to report to their licensing
authority their claims record (open and closed claims) including closed claims
occurring prior to licensing;

3) Establishment by licensing authorities of criteria setting forth that a specified
number of awards over a certain monetary amount within a certain period of
time is a basis for license suspension, revocation or non-licensing of a physician
or other professional;

4) Require hospitals to institute risk management programs meeting certain
standards that the hospital will monitor the activities and claims records of all
practioners wusing the facility. Thus, hospitals would be required to have every
professional disclose his or her claims records including all judgments, settlements
and pending claims before granting priviledges; and

5) Provide immunity by statute for all persons engaging in good faith in peer
review activities.

NAPSLO recommends the following tort reform measures be enacted in the states:

1) Alternative dispute resolution mechanisms including arbitration, mediation
and the institution of screening panels in regard to all medical malpractice cases;
2) Modification of the qualifications for expert witnesses in medical malpractice
trials. Specifically, a requirement that only licensed practioners of the same
speciality and from the same locality as the defendant practioner be qualified
as experts;

3) A limitation or "cap
claims:

4) A requirement that malpractice awards be itemized with amounts being
separated into the economic and non-economic damages and into present and
future damages;

5) Imposition of sanctions for frivilous claims; and

6) Enactment of a "state of the art" defense or a statutory requirement holding
physicians only to the standard of care in effect when the occurrence took place.

on non-economic damages regarding medical malpractice

D. LIQUOR LIABILITY (PRAM SHOP LIABILITY): In recent years, the problem
of alcohol and its dehabilitating effects on our society have become the focus
of public concern. In particular, "drunk driving" has received wide spread attention
and major efforts both socially and legally have been instituted to reduce the
number of intoxicated drivers on our highways. The National Commission Against
Drunk Driving estimates that half of the 43,918 motor vehicle fatalities in 1984
were alcohol related.

One means used ro control drunk driving has been the establishment of "dram
shop™ laws in various states. These laws provide that the retail liquor
establishment that serves alcohol to a minor or to an intoxicated person who
later causes a motor vehicle accident is civilly liable for the damages. |In states
that have not enacted dram shop laws, courts have invoked common law liability
principals which allow recovery against the establishment on the basis that the
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establishment violated the state's liquor licensing law in serving a minor or an
obviously ‘intoxicated person. Presently, two thirds of the states have either
dram shop laws or base "liquor liability" on common Jlaw principals. In order
to protect themselves, those licensed establishments retailing liquor to the public
must obtain liquor liability insurance.

Due to the tremendous public awareness in recent years of the dangers of drunk
driving, the frequency of ligquor liability lawsuits and dram shop actions has
increased. Also, because of the mounting pressure to stop drunk driving, juries
have been finding higher and higner amounts of damage in these types of actions.

Obviously, liquor liability has never been an easy risk to write. However, with
the changing legal climate surrounding liquor, liability, insurers find it even more
difficult today to adequately determine their exposure under [liquor liability
policies.

The problems related to the availability of liquor liability insurance, in most
states, is primarily centered on those liquor establishments that try to secure
mono-line coverage (liquor [liability insurance alone) rather than obtaining this
coverage as part of a commercial lines insurance package. In many states, the
monoline liquor liability coverage market has contracted dramatically and in
some places, it is virtually non-existant.

Tort Reform and Other Action:.: In order to alleviate the availability and
affordability problems existing in liquor liability insurance market today, NAPSLO
recommends the following reforms:

1) Set or retain financial responsibility requirements for [liguor licensees at
reasonahle levels;

2) "Cap" damages under dram snop statutes and other liquor liability laws at
reasonable levels;

3) Provide that where d-am shop liability exists by statute, it is the exclusive
remedy and no other common law theory of liability should be allowed against
the retail liqguor establishment;

4) Establish by law a responsible business practice defense for liquor licensees;

5) Establish by law a presumption that only the last licensed liquor establishment
serving the last alleged intoxicating beverage to a person is liable in a dram
shop action;

6) Exclude by law from the class of plaintiffs under a dram shop action the
intoxicated person and guests (except for minor guests) in the automobile as
well as the spouse and children of the intoxicated person;

7) Limit any cause of action for iiquor liability to the "unlawful sale”™ which should
be defined as a sale to one who is a minor or who is visibly drunk. Reliance in

good faith by a retail liquor licensee on false identification cards should constitute
immunity;
8) Strenghten criminal sanctions against retail liquo; establishments that make

unlawful sales and, therefore, eliminate punitive damages in a dram rhop or liquor
liability action;

9) Limit the statute of limitations for a dram shop or liquor liability action to
one year;

10) Limit the action under a dram shop act or liquor liability law to vehicular
accidents only;

11) Limit liability to the operator of the business nor the owner of the premises
(unless they are the same); and
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12) Retain the intoxicated person as a defendant in all dram shop and liquor
liability actions.

Also efforts must be made in the states to strenghten penalties for serving minors
and for wusing false identification cards. Finally, states should require that all
employees of a liquor establishment participate in a training program as part
of the liquor licensing or relicensing procedure.

E. DIRECTORS AND OF'-ICF.RS LIABILITY: The availability of directors and
officers liability insurance has become particularly difficult in recent months.
Industries which are having particular difficulty in linding such coverage are
financial institutions, electric (nuclear) utilicies, "wild cat" oil and gas companies,
real estate developers, chemical companies, steel companies, research and
development enterprises and highly leveraged businesses.

Companies of larger size appear to be having more difficulty than smaller
companies in securing directors and officers liability insurance. This is because
the capacity constriction that the marketplace is now experiencing falls more
heavily wupon larger institutions needing high limits of coverage. The problem
is also greater for profit making companies than for non-profit organizations.
This is due to the fact that non-profit entities do not have the large exposure
through dividend distributions, mergers, acquisitions and other financial
transactions that profit making companies have. However, if the non-profit
organizations begin to have difficulty in obtaining directors and officers liability
coverage there will be more legislative/regulatory acrion in this area to assure
a market.

The underlying problems responsible for the coverage limitations and rate increases
for director and officers liability coverage stem from:

1) The well publicized financial management difficulties of many U.S. banks
and savings and loans. Banks are suing their own managers and officers in some
instances are attempting to collect on their own directors and officers coverage.
Federal agencies that insure failed banks, in an attempt to make up their losses,
are also suing former officers and directors for mismanagement;

2) The growing number of hostile takeovers and other business practices related
to such activities as "poison pills," greenmail and golden parachutes; and

3) a growing perception among stockholders that directors and officers are not
representing the interests of shareholders.

Tort Reforms and Other Actions: Positive reforms can bhe implemented through
legislative action as well as specific policy exclusions. Such exclusions or
legislative actions are:

1) The elimination of suits brought by the FD1C, FSL1C and other government
regulatory agencies (the "regulatory exclusion");

2) The elimination of the right of corporations to sue their own officers and
directors and the right of officers and directors to sue one another; and

3) The elimination of pollution and environmental claims.

F. POLLUTION 1[ABILITY: The lack of availability of insurance for pollution
liability has been caused by a number of diverse yet related events.

For years, insurers offered coverage for "sudden and accidental” discharge through
comprehensive general liability (CGL) policies. Later, insurers created an



environmental impairment liability (EIL) policy to cover the damage which gradual
pollution incidents caused. However, as pollution cases were litigated, courts
interpreted policy language to cover damages which insurers never intended
to cover and for which they had collected no premium. The most significant
example of this was the Jackson Township case in New Jersey. In this case,
which dealt with the pollution of a number of wells, the New Jersey court:

1) Destroyed the use of the sudden and accidental coverage limitation as a way
of limiting or defining pollution coverages; 2) found each contaminated well
a separate occurrance with separate limits; and 3) broadened the coverage to
include the costs of on-site clean up.

In addition to court created problems, federal and stare legislatures have enacted
various environmental laws. Specifically, the federal government in 1980 enacted
the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA), the "Superfund Law," which imposes retroactive and broad liability
for the costs involved in the cleanup of toxic waste dumpsites. Forty states
have enacted their own environmental protection laws which have been modeled
after this Federal Superfund Act.

The Federal Superfund Law poses at least four major problems for insurers.
First, the Provisions of the law apply retroactively ro generators and transporters
of toxic waste and to owners and operators of toxic waste sites.

Second, the law imposes strict liability regardless of the fact that the responsible
party's acts or omissions were not the proximate cause of any leak or the fact
that the substance that is leaking was not actually deposited by that party. In
essence, simply being involved in the dumping of waste at a site will create
responsibility.

Third, a majority of the courts have held responsible parties jointly and severably
liable for damages related to the cost of cleanup under the superfund law. Thus,
a company only contributing 1°'% of the polution can be held responsible for the
entire cost of the clean-up.

Fourth, the legal costs and attendent investigative costs involved in a "superfund
action" are substantial and insurers, therefore, incur enormous transactional
costs in superfund "actions".

Thus, problems with the superfund law and its administration by the Environmental
Protection Agency (EPA) combined with state court decisions eliminating coverage
limitations or exclusions in insurance policies regarding pollution liability has
led to a withdrawal from the marketplace by the insurance industry.

Tort Reforms and Other Actions: NAPSLO recommends the following revisions
to state and federal environmental pollution laws and to common law actions
regarding environmental pollution liability to restore market stability and to
increase predictibility for environmental pollution liability insurance:

1) A reinstitution of causation requirements and elimination of retroactive
application of environmental laws;

2) A replacement of joint and several liability with several liability;

3) A replacement of strict liability with a negligence standard; and
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4) The implementation of flexible financial responsibility requirements that are
reflective of the risks involved vrather than one standard for all generators,
transporters, owners and operators of waste dump sites.

Asbestos: Included within the general framework of environmental "pollution"
insurance problems are the difficulties asbestos contractors presently have in
securing liability insurance. The grea* hacards asbestos poses to human beings
has just recently been discovered. The demand by the public and the requirement
by many state legislatures that ashestos be removed from schools and other public
buildings as well as the growing commitment by private industries to eliminate
asbestos from their facilities has resulted in a surging demand for asbestos removal
contractors. The present demand far exceeds the supply of qualified and
experienced contractors.

A number of new contractors have recently entered the asbestos removal business.
Insurers, however, have elected to deny <coverage to these inexperienced
contractors. In addition, insurers concern about long latency diseases associated
with asbestos, previous bad experience with asbestoes product claims, the lack
of removal standards and the possibility that the stare of the art performance
will not be accepted as a legitimate defense in future action, all make insurers
leary of providing coverage to asbestos removal operators.

Accepted standards for a removal of asbestos need to be developed. Strict
licensinb procedures also must be established for asbestos removal contractors
and immunity or "hold harmless agreements"” for contractors for "non negligent"
actions which comply with established governmental standards also need to be
developed and implemented. If these actions are taken, the problems in the
asbhestos removal liability insurance market would be eased.

IV. CONCLUSION

Major revisions in this nation's tort system are needed if many commercial lines
of insurance are to remain available and affordable. If the U.S. tort system
is not modified to a significant degree very soon, insurers will continue to be
unable to predict or assess risks and, therefore, will be unable to provide insurance.
This will have a devastating impact on the American economy for many businesses
in this country will be unable ro purchase necessary liability coverages to protect
their assets.

There are those who charge that the present "availability and affordability crisis"
in the property/casualty insurance market is directly attributable to the insurance
industry and its failure over the past five years to apply prudent and proper
underwriting and pricing policies. Such a comment simply "begs" the issue.
How are insurers to employ prudent underwriting and pricing practices in the
face of courts that alter policy wording and limitations; that apply liability
retroactively; that sanction, if not encourage, expensive procedural delays; develop
new theories of liability rather than seeking out justice; and view the insurance
industry as a "banKing system" to use whenever a claimant desires compensation?
The answer is that the insurance industry can not institute any true underwriting
or pricing practices in such an environment.



The tort reforms and suggestions NAPSLO has set forth in this paper are simply
aimed at bringing about a tort/liability system that allows insurers to operate
in a fair and predictable environment. If reforms are not made, what is now
seen as a "crisis" will become a permanent condition.
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April 1986

Honorable Pat Rode;/
Alaska State Senate
Pouch V (MS;; 100)

Juneau, Alaska 99811

Dear Senator Rodey,

The Health Association of Alaska wishes to indicate our
support for the proposal to limit liability of directors md
officers of our member 1institutions. It is important to aur
continued ability to recruit members of the public to serve
in this important activity.

In response to your concern that corporate directors of any
investor owned corporation be treated consistently, | would
like to suggest an amendment to the proposeu language which
may resolve that concern. Amend 09*17.045(a)(2) to read:

"a, member of the board of directors of a public or nonprofit
hospital or a community based advisory board of a
hospital;". be >ve that this language accomplishes the
goal within the parameters you have suggested.

Thank you for your consideration in this matter.

Executive Director

Enclosure

co: Representative Hanley
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bee. 09.17.045. LIMITED LIABILITY OF CERTAIN DIRECTORS, OFFICERS
AND SUPERINTENDENTS. (a) Unless the act or omission constituted
gross negligence, a person may not vrecover damages for an act or
omission to act, 1in the course and scope of official duties, from the

following:

(1) amember of the board of directors or an officer of a
nonprofit corporation;

(2) amember ff the board of directors of a public or
private hospital;

(3) amember of a school board or superintendent of a
school district;

(4) an electedor appointed official of a political subdi—
vision of the state. *,

(b) Notwithstanding (a) of this section, the duties and Jliabil—

ities of a director or officer of a nonprofit corporation to t'he
corporation or the corporation®s shareholders may not be [limited or

«=nodified.



Alaska State Legislature
Senate Judiciary Committee

Senator'Patrick .Rodey,'C hairman Pouch V
Senator Tim Kelly. Vic.e-Cmair Jineau,Alaska 99811
Senator Jan Fa’-s (907) 465-3717

Senator Rick H ford
Senator Robert Ziegler. Sr.

MEMORANDUM

To: Senator. Rick Hal fora

From: Senator Pat Rodey7

Date: April 9, 1986

Re: SB 443 - Surplus lines of insurance/brokers

monthly reports.

We need a bill with an iInsurance related title iIn order
to write a comprehensive insurance reform package as a
Judiciary Committee Substitute.

Your SB 443 is_now in the Senate¢ Labor and Commerce Committee.
Would you consent to modification of this bill to include
this reform?



Alaska State Legislature
Senate Judiciary COMmittee
Senator Patrick Rodey,Chairman Pouch V
Senator Tim Kei.lv, Vice-Chair Jineau,Alaska 99511
Senator lan Faiks (907) 465-3717

Senator Rick Halford
Senator Robert Ziegler. Sr.

MEMORANDUM

To: Senator

From: Senator

Date: April 9, 1986

Re: SB 443 - Surplus lines of insurance/brokers

brokers monthly report.

We need a bill with an i1nsurance related title iIn order
to write a comprehensive insurance reform package as
a Judiciary Committee CS.

The above-referenced bill is iIn your committee and would
be an i1deal vehicle. We would appreciate you moving the
bill out of your committee with a Judiciary Committee referral.
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The LanyernngofArerca

‘eare now seeing the glimmers ofn new legal crisis in
America. It arises from the clamor over liability in-
surance and a vague unease that lawyers are exercis-
ing too much influence. The United Stales now has
more lawyers (an estimated 675,000 of them in 1985)

per capita than any other major nation. Since 1950, their
numbers have grown luice as fast as the population. But our
sense that lawyers are meddling too much sits awkwardly with
the great American faith in law as a remedy for almost any ill.
Or, as one book a few years ago put it, "Sue the B'st'rds.”

The key to understanding this confusion—if not entirely
dispelling it—is to grasp a basic truth. Lawyers and law firms
are businesses, and their business is conflict. Creative lawyer-
ing often means exploiting or creating conflicts. Just as compa-
nies develop new products, so lawyers search for new legal
theories on which to sue. Rights ofaction are lawyers' markets.
But their economic self-interest—their legal innovations—
may subvert their social usefulness. The civil-justice system?
essential purpose is to re-
solve conflict, not to excite it.

It’s often a pretense that
lawyers represent other peo-
ple's grievances rather than
their own economic inter-
ests. There are thousands of
cases where lawyers, not
their supposed clients, are
the main aggressors. In the
early 1980s, for example,
many new "high technol-
ogy” companies sold stock to
the public. Many ofthese ad-
niim-uiy speculative stocks
subsequently cd!lapseo.i\ow
there are dozens of suits against these companies, their offi-
cers, accountants and insurance companies alleging that in-
vestors were misled. But the suits have been brought by a few
law firms on a contingency-fec basis. The lawyers—who typi-
cally take 30 percent or more of a settlement or damages—
stand to win the most.

Of course, a Vising tide of lawsuits is not the only reason for
more lawyers. Greater government regulation, complicated
tax rules and expanding international business have all con-
tributed. But the growth of lawsuits also has a big multiplier
effect. It requires defense lawyers and lawyers to advise people
and companies how to avoid being sued. Consider the evidence

/of more litigation:
mSince 1970, membership of the Association of Trial Law-

Vf yers of America has nearly tripled, to 60,000. (In the same

period, all lawyers rose 90 percent.) To belong, halfa lawyer’
work must be representing people in personal-injury cases.

n The number of product-linbility cases filed in federal courts
has risen from 1,579 in 1975 to 10,745 in 1984. Although most
cases are settled before trial, the volume of jury awards in
product-liubilityandmedical-malpracticesuits roughly tripled
between 1975 and 1984, says Jury Verdict Research Inc.

mSince the mid-1970s, suits against officers and directors of
public corporations—from shareholders, employees, custom-
ers and others—have more than doubled, according to The

.blame

The big danger
ishbecoming an
overly cautious,

rigid society

Wyatt Co., a Chicago actuarial firm. Many of these cases are
contingency-fee cases.

To be fair, the liability-insurance mess—complaints from
doctors, cities, consulting engineers, day-care centers and oth-
ers that insurance is too costly or unavailable—is not entirely
thedoirg oflawyers. The insurance industry bears much of the
»few years ago companies lowered premiums to colrP"
pete for business. They expected to earn lush profits by invest-
ing premium income at high interest rates. Declining interest
rates wrecked that gamble and, combined with steep insurance
losses, triggered premium increases and coverage cutbacks.
But the insurers’blunder only mitigates the role of lawyers.

Side effects: 1fcourts adopt expansive liability doctrines, then
the costs—not iust insurance—will be huge, the gravest dan-
ger is becoming a precautionary society. Unintended side
effects are already emerging. The threat of suits has driv-
en some drug companies'from manufacturing vaccines; con-
sulting engineers now refuse to work on hazardous sites for
fear of suits. Companies are
losing outside directors for
lack of liabihty coverage. As
attorney Peter Huber ar-
gues, courts deal poorly with
the full social effects of prod-
ucts, like vaccines, whose
public benefits overwhelm
the risks. Courts see only
mistakes. "Beneficiariesof
risKueducingproducts-.. .do
not litigate," he writes.

" StuliilgUieproblenTTseas-
ier than solving it. Lawsuits
are an important disci,/lint—
on coi poruie unit iiiuividQflt®
irresponsibility. They do compensate victims. There is no neat
dividing line between too much or too little liability. Butwe can
impose self-restraint on the legal system by treating lawyers
for what they are—businesseswVe need legal rules with proper
economic incentives. In damage suits, the losing side should
always pay the other side’ legal fees. This would deter weak
suits by reducing the pressure for expedient settlements that
are less than the cost of litigation. And a losing defense would
ultimately pay if its delays rah up the other side’ costs.

These common-sense ideas strike many lawyers as radical.
They aren’t. One inevitable complaint is that having losers pay
would make it tougher for people of modest means to bring
legitimate cases to court. This is nonsense. The reality is that
the contingency-fee lawyer is already financing these cases.
Strong cases would be more attractive under this system, be-
cnuse—aside from the contingency fee—the lawyer would also
recover costs. But weak cases would be less attractive (the
losing contingency-fee lawyer would pay the other side’s legal
fees), and they should be. The system exists to settle conflicts,
not to generate lawyer caseloads. In a subtle way, commercial-
interests of lawyers now corrupt the law.

So ktth e lawyers grumbleJLt1e current insurance mess i
leads to any good. it will be renewed nolitical interest in our
legal system. And that isas it should be. To paraphrase an old
cliche: law is sometimes too important to be left to lawyers.

NEWSWEEK :NHdI D, 'S A



by Linda L. Castle

Juries hit corporate and government defendants hardest

Jettons returned one-third larger damage
awards again.,! corporate dcfcndanls than
against individual defendants. anil their
verdicts went against blacks more often
than whites, both as plaintiffs and de-
fendants. according to a recent survey.
The study, performed by the. Rand
Corp.’s Institute for Civil Justice, includ-
ed more than o.lliili civil iun~trials over a
2t)-,,ear period in the Chicago area.

Hand terms its survey "the most
sweeping and systematic analysis in the
annals ol U.S. law ol juries'M mvior in
connection with dilterent characteristics
.ol litigants. Itie survey findings are re-
ported in "Deep Pockets, Empty Pock-
ets: Who Wins in Cook County Jury
Trials." written by Rand staffers Audrey
Chin, a social scientist, and Mark A.
Peterson, a lawyer.

Chin and Peterson also report that:

« In lawsuits in which plaintiffs claimed
severe injury, corporations not only had
to pay higher damage awards "but were
significantly more likely to be found lia-
ble in the first place."

e In lawsuits in which injuries were
comparable in kind but less severe, how-
ever. governmetu_de.fendants paid more
tjian corporations.

» Blacks lost-more often than whites,
both as plaintiffs and defendants, and
black plaintiffs received smaller awards.
Black defendants were assessed smaller
damage awards than white defendants.

The authors point out that while their
findings seem to indicate that juries treat-
ed types of litigants differently, it is possi-
ble that trials differed among types of
defendants in ways not examined in the
researchers' analyses— differences that
also might have affected outcomes. Chin
and Peterson nevertheless add that
"while these limitations require caution
in drawing "(inclusions, the results of our
analyses are statistically robust, stable
oxer time, and consistent with widely
heid expectations about how juries treat
different types of litigants."

The authors niso found that jury trials
were an effective vehicle for compensa-
tion to ordinary citizens, contradicting
Ilhe cynical view that the court system
favors the wealthy and powerful.

('@rpall:lljons mmle up perrenl of Iy
plaintiffs and .i.p.urcjlmn_lj_p.crcent
of the defendants m the survcv: govern-
ment agencies ; leTii,tiled for X percent of

146 AHA Joui nal, The l.auyer’s Magazine

cies were plaintiffs in civil jury trials.
Defendants'inTawsiiits that produced the
largest awards were usually "deep-
pocket.” or institutional, defendants.

Average award tops S120,000

Corporations were the most frequent
defendants in high-stakes trials arising
from workplace injuries, products liabili-
ty and business or contract disputes, but
only one-third of these corporations were
named as a sole defendant, the authors
found. The average award against corpo-
rate defendants was more than S120.UCO
— 897.000 in the case of hospitals and
other nonprofit organizations— whilejhe
average award against individual defend-
ants was SI8.500. "To some-degreeT'ffle*
report says, "the average awards against
corporations and hospitals were so great
because of a few extraordinarily large
awards.”

Even routine awards against corpora-
tions were large, however, hajf of them
more than S25.U00. This was more than
twice the median award against govern-
ment defendants (Sl 1.D)1)7)). and_niore
tban four times that against individuals

The."due(upocket.2xTfccl was.most ev-

ident. the report shows m1l. e «vyrsly
injured plnintilfs suec cr,T,,.ratio~ns.
which paid 4.4 limes nv e than was as-
sessed individual defetv*.itits. "Where a
government defenda:.i might pav $75.000
and an individual defendant S50.00Tl to a
severely injured nlaintilt. acorporate de-
fend.mL-wnnld pay 9220.000." say Chin
and Peterson.

“Long-shot” gambles

The authors found that malpractice
trials wr>» eelnno-simi" gambles for both
plaintiffs and defendants. "Plamriffs won
only about one-third of the time, hnt
received large awards whJhev_did
win." with hospitals and doctors treated’
like "deep-pocket” defendants.

Chin and Peterson conclude that their
study might "improve lawyers’ and liti-
gants’ understanding, so that particular
types ot potential litigants are neither
discouraged from bringing lawsuits nor
unwisely encouraged to go to trial."

("Deep Pockets. Empty Pockets: Who
Wins in Cook County Jury Trials." Rand
Corp.. Publications Department, 170
Main St.. P.O. Box 2138. Santa Monica,
Calif, VIUI16-213S. SID. (Report No. R-
324V-ICJ).)



What's Neuj

anocrlnS t ?Iléed:enamrgentence

The lllinois Supreme Court ordered ;i
retrial for a black man convicted of mur-
der and sentenced to death by an all-
white jury because three jury members
said they read a racist joke in the jury
room.

A courthouse janitor discovered a
mimeographed copy of a racist joke and
turned it over to the bailiff, who notified
the trial judge. The trial court denied the
defendant's motion for a mistrial, but the
supreme court reversed.

Justice Goldenhersh held that preju-
dice to the defendant will be presumed in
“such intolerable circumstances." He
surmised that the failure of the jurors to
bring the material to the attention of the
court could be “indicative of either lack
of appreciation for their responsibility as
jurors, or that they did not consider it
offensive."

The court refused to disseminate the
"scurrilous material," saying “it suffices
to note that it contains denigrating, racist
comments which are insulting to black
people."
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(Hlinois v. Jones,
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California OKs ca
medical maIpracU%e awards

A divided California Supreme Court
has upheld the constitutionality of a state
Law limiting noneconomic damages in
medical malpractice cases to $250.000.

Writing for the ~-3 majority. Justice
Kaus rejected the arguments—~of~an in-
jured lawver that the limit ofthe Medical
Injurv Compensation Reform Act of
1975 den s due process and equal pro-
tecjiom_T :measure is rationally related
to the legitimate state interest'finoweTTng"
costs of malpracticeUefciKlants and their
insurers, Justice Kaus reasoned.

The court cited several possible legisla-
tive rationales tor the S25U.000 limit: IT
provides a more stable base on which to
calculate insurance rates; it promotes set-
tlements bv eliminating the chano. of
huge awards lor pain and suffering, which
can "make litigation worth the gamble;"
and it is fairer to malpractice victims to
reduce only the, verv large noneconomic
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awards rather than the more modest re-
COseries m most ol the cases.

Ciuet Justice Bird, joined by Justice
Woods, dissented vehemently. "Insur-
ance is a device for spreading risks and
costs among large numbers of people so
that no one person is crushed by misfor-
tune. In a strange reversal of this princi-
ple. the statute concentrates the costs of
the worst injuries on a few individuals,"
she said, lamenting that the majority
opinion disregarded the court’s duty “to
apply the constitutional guarantee against
irrational and invidious leglislative
classifications”— crisis or no crisis.

Justice Mosk agreed with Bird’sdissent
but would have used an intermediate
equal protection test.

(Fein v. Permar.enie Medical Group,
Feb. 28, 19S5, 695 P.2d 665.)

— Lauren R. Reskir,

Contractor acts “under
color o? ederafl A

The U.S. Court of Appeals for the
District of Columbia Circuit has ruled
that constitutional claims for damages

The Jourmalloffers reprints in quantities
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2 color and 4 color. For information
and pricing, contact:
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CITIZENS COALITION FOR TORT REFORM, inc

“voices raised in unison...”

MEMORANDUM

TO : ALL LEGISLATORS

FROM: CITIZENS' COALITION FOR TORT REFORM

SUDJECT: FOR VOUR INFORMATION

Enclosed is a comparison of Ihe current settlement practices
versus the Citizens' Coalition for Tort Reform proposals wunder
HD532 .

The enclosed document in effect lays out the facts and numbers

of a particular case to show how effectively the Coalitions
pioposals would work.

I believe you will find tort reform will work and that the
proposals by the Citizens' Coalition will get more money to the
injured client and reduce the <cost of litigation while providing
a substantial benefit to all injured parties.

Sincerely. /

738 H Street, Suite 300 =Anchorage, Alaska 99501 = (907) 276-1135



CITIZENS COALITION TOR TORT REFORM, n.

“voices raised in unison..."
Vol. 1, No. 2 February 19, 19S6

WE’RE MAKING NEWS

The Anchorage Board of Realtors News for February includes an article on the coalition’s
push for legislation, written by Marigalc Compton, CCTR board representative for the Anchorage
Realtors. Dr. Vince Maneman, P.E., has authored an essay on tort reform which will run in the
Fairbanks News-Mincr.

The successful Alaska Air Carriers convention in Juneau last weekend included a program on
tort reform. CCTR was represented by Dr. Dave McGuire.

Dr. Peter Cannava spoke to the Kcnai Chamber of Commerce earlier this month; by
coincidence, Rep. Mike Navarre, chairman of the key House Labor and Management Commitee, was
in the audience.

ENDORSEMENTS

In addition to the groups which have formally joined the Coalition, we now have the
endorsements of the Sitka Chamber of Commerce and the Professional Engineers in Private Practice
(PEPP).

JURY AWARDS: WHO LOSES?

The biggest losers in the current jury award lottery system seems to be corporations, govern-
ments and blacks, according to the Rand Corporation’s Institute for Civil Justice. The survey find-
ings arc reported in "Deep Pockets, Empty Pockets: Who Wins In Cook County Jury Trials," a 20-year
study of more than 9,000 civil jury trials in Cook County, Illinois.

Written by a social scientist and a lawyer, both Rand staff members, the report shows that:

In lawsuits in which plaintiffs claimed severe injury, corporations not only had to pay higheci
damage awards "but were significantly more likely to be found liable in the first place."

However, in lawsuits in which injuries were comparable in kind but less severe government
defendants paid more than corporations.

Blacks lost more often than whites, both as plaintiffs and defendants, and black plaintiffs
received smaller awards. Black defendants were assessed smaller damage awards than white defen-
dants.

THE POLIO VACCINE: PAYS BETTER THAN A VEGAS SLOT MACHINE

In 1975, a Kansas farmer had his infant daughter vaccinated for polio with the Sabin oral
vaccine. She spit some of it up on his hands. He came down with polio and claimed it was con-
tracted from his daughter. He lost partial use of his arm and has some breathing problems as a
result. His attorney, noted for winning record-breaking awards, managed to set a new Kansas record,
when the jury awarded the farmer $2 million actual damages and $8 million in punitive damages.
An attorney on the plaintiff's team termed the award "a civil penalty .. for wanton wrongdoing,
more than simple negligence." The federal Center for Disease Control in Atlanta, Georgia, says that
about 24 million doses of the oral vaccine arc distributed each year. One in every 9.3 million results
in polio. Among people coming into contact with a vaccinated child, the risk is 1in 51 million, The
CDC notes that in 1977, the vaccine's wholesale cos? was 29 cents; as of February 1, 1986, it is over
$8 per dose, minimum. The manufacturer, Litdcrle, issued a memo to doctors on January 28 saying
"All indications arc that Lcdcrlc may not be able to get any liability insurance coverage for vaccines
after July 1, 1986."

If you arc old enough to remember the last polio epidemics of the early 1950s, and iron lungs
in which some youngsters lived out their short lives, you have to question the premise that the vac-
cine manufacturer was guilty of anything except saving thousands of lives, and preventing disabilit-
ies in thousands more.

CANDIDATE BOB RICHARDS SUPPORTS TORT REFORM

In a letter to CCTR Chairman Al Tamagni, gubernatorial candidate Bob Richards writes: "l
am in complete accord with all of the provisions of the program proposed by the Citizens Coalition
for Tort Reform and am prepared to aggressively pursue you objectives as governor."

738 H Street, Suite 300 9 Anchorage, Alaska 99501 9 (907) 276-1135



"FAMOUS CASES’INTOE LOTTERY GAME

CCTR speakers have been questioned by plaintiffs lawyers about some of the eases we have
been citing. While we are not interested in doing their research for them, here are some cmui
citations which you may want to memorize:

A -41-yenr old body builder entered a footrace with a refrigerator strapped to his back. lhe
strap broke; he got hurt, lie sued and won over SI million. The case was I-ianko Culnmhn \
Tronnsworld International, et al.. C223 491 September 23, 1982; Los Angeles Superior Tom I Tiiur fi
an appeal of the jury award, the case was settled in excess of SI million; no specific figure avail-
able.

The hot air balloon in the dryer: A pair of balloonists decided to dry their wet hot air lal-
ien in a commercial laundry dryer. The balloon and dryer blew up, destroying the laundry, and the
men were hurt. They sued and won $885,000. Iloran v. American Laundry Machinery Industries.
Maryland Court of Appeals.

Remember the man who claimed that his Sears lawnmower was so hard to start, that it nig-
gercd a heart attack? That case was Frederick S. Share v. Sears Roebuck fu. Pennsylvania f'umimm
Pleas Court, Case No. 2984 PA.C April 27, 1984. Mr. Share already hail a history of coionaiy prob-
lems. The jury awarded him $1.2 million plus damages for $550,000 for delays in settling the claim.
Prior to Sears appealing the award, there was an out of court settlement for an undisclosed amount.

NEED MORE INFORMATION. WRITE OR CALL THE COALITION

The Citizens Coalition for Tort Reform U.S POSTAGE
738 Il Street, Suite 100 |D
Anchorage, AK 99501 W 50 1 1

(907) 276-1135
n

Wy Bosek

Hon. Patrick Rodey

P.0O. Box V
Juneau, flK 99811

Officers: . ) )
Al Tainagni, chairperson
Gene Roguscka, vice chairperson
Dr. Dave McGuire, vice chairperson
Dill Gee, treasurer -
Dave Zundel, secretary
. Pawviit:p:liiig Organization';:
MLi.iiSLKSIiiP fUK.M Alaska Air Gaitiers
Alaska Broadcasters Association
Name: Alaska Chapter, American Institute of Architects (AlA)
Al Akalslg;\ Dentla(I:Sotmet)t/
. i aska General Contractors
Finn/Group/Agency: .Alaska Chapter, American Optonietric Association
. Alaska Movers Association
Mail address: Alaska Oil Marketers Association
. Alaska Rental Association . o
City: Alaska Section, Fairbanks Branch, American Society of Civil
’ Engineers

) Alaska Society of Professional Engineers
Slate: Alaska Slate Health Association (Hospitals)
Alaska State Medical Association
Alaska Support Industry Alliance
Alaska t'ruckers Association
Alaska Visitors Association

Phone: Anchorage Hoard of Realtors
Anchorage Restaurant and Beverage Association (AjlilA)

Contribute to the campaign to restore common sense to the tort Cabaret Hotel and Restaurant Retailers (CHAR)
system. o ChllgblrthtEduXators_ i

g . aycare Operators Association
Inleldua!. $10 I $1m I $500 | Y Finanpcial Managers
Company: $100 |[] $500 1$2,500 | TS,OOO t Hotel atid Motel Association
Association: $500 j J$2,500 35,000 ( $I0000 Insurance Hrokers and Agents Association

Nurse Midwives Association

Signa’[ure: Pension Consultants

Profession?(l Physical Therapists Association
- = Risk Management Association
Afail or deliver Southern Alaska Association of Life Dndcrwiiters

Tub Citizens Coalition for Tort Reform



Alaska State Legislature

Senate

Official Business Pouch V
State Capitol
Juneau, Alaska 99811

MEMORANDUM

To: All Senators

From: Senator Tim Kelly

Attached is a copy of an article from the Seattle Post-Intelligencer
on the efforts of the Washington Legislature to address the tort
reform problem.



AUTAHSTNCWSPAL'LH W

M 1’

Tucechy, March 11, 1000 fere

] —

Lawmakers
O K limits
on awards
to Injured ;

By Mary Rothschild

P-i Olympia Bureau

OLYMPIA — An_extensive
rewrite of state liability laws,
with tight limits on damage
awards for the injured, was
approved 31-16 last night by
senators convinced their actions
will ease the insurance crisis.

In voting to concur with
amendments~ already approved
by the House, the Senate sent
the hill to Gov. Booth Gardner,
who must decide whether to sign
it into law.

. Senate _Of)por]ents argued
dial the bill " will not make
liability insurance more available
or nffordahlc but will crush the
rights of injured victims.

In emotional debate on a hill
that I11s been the hottest issue of
this legislative session, the Sen-
ate matjonty leader, Democrat
Ted Botftiger of Graham, said he
was so distressed he “thought
very seriously" obout resigning.

'Anti-victim'

"This is the worst thing I've
ever seen in this Senate," he said.
~Sen. i’liil Talmadgo, D-Scet-
lie, said the hill will' guarantee
nothing more than Yyears of
"uncerfainty, conflict and court
challenge” "and called it "the
most comprehensive anti-victim
legislation’ ever passed by the
stale of Washington."

But Sen. Alan Thompson, D-
Kelso, argued, "If this is'extreme,
then this radicalism is sweeping
the country."

Thompson, prime sponsor of
the measure, was joined by
Republican lender Sen. Jeanette
llayner of Walla Walla in con-

IMSIDE

[0 The Legislature

moved closer to ad—

journment by passing

a supplemental budget

of $102.9 million/A5 -

1 Sen. H. A, "Bar— DAVE BKREVR PHOTO
ney" Goltz, president Sen. Phil Talmadge almost seems to be praying for defeat of revisions of Ihe stale’s liabilily
pro-tem of the state Iaws_, b_ut_lhe Senate_laterapproved them. Talmadge argued that passage ol what he called the
Senate, said he won"t "apti-victim legislationg would gyaranlee "uncertainty, conflict gnd court challenge.”

= Py raise for state elect
oﬁ}(/: é‘Ps clears Legislature

tending the hill will reform the
rules of liability and thus cut

insurance costs. ~ .
The hill's main features in-
clude:
.. 0 Eliminating a rule called .
“joint and several” liability if the OLYMPIA (APl — Slate They would have to win re- O Auditor, treasurer and in—

senators gave Until legislative clccfinn before they could get the ioc
. ) approval yesterday to give them-  pay increase. » qsﬁlféal%cg co%ssmner, 53720

A rewriting of this rule, selves and other state elected Other elected officials would o )
which had allowed r plaintiff to, ~officials aliny raise. receive a raise Jan. 1 " and Salaries for legislators would

collect from any'defendant fc-a | TJi passedetiur'lriH.- another on Jan. 11988, Here ore riso to $14,500 on Jon. ;
gnrdless of the ydefendan’[s do- -éoﬂ,'%nﬁes”g’r}f ittn Govtvlué(l)gflh * current salaries followed by those « $15,000 on Jan. 1, 1983, 16000

gtee of fault, was the primary Gaiilner for signing, after agree— WO-Step increase amounts: nil Jan. 9 1989 and 517,000 on
gnoal of thir coalition sponsoring ing to changes made by the Lt Governor, 563,0(10,
e legislation. House., Seven mlnorlt)beReputaJy— $71,900, 556 MX).

O Capping  non-economic  cansjoined two dozen Democrats i
d es |8P"p%in nnd suffering” 1N voting for the measure. %L%J%a%i&%)vemor,
D Secretarg/mof state,
3L(%4, $12,.100, 553800

ut 000, with u minimum Some elected officials, who
O _Attorney general, $17,100,
55150 SRAX.

injured party is even purtially at
fault.

Jan.-l, -

award of $117,000. haven't had a Ipay increase shire ¢
Compensation for lost wages it Sit, would gel raises of up to Ml

nnd medical expenses still would  percent.

be unlimited.  legislators would get step
O Allowing damage awards increasSes to raise their pay from

to be spread out in installment*  the Current 53060 n year tn

Sec SENATE, Page Al 517,0%) a year bv Jan. 1, HM.

O Superintendent of public
instruction nnd land commission—

er, 512 MX), 563300, 553 MX).
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Winds
kall |
five |

f tic

70injured as§
storm s rake
three states

Associated Press *

Tornadoes and winds up to 9D
mﬁh raked Indiana, Kentucky and
Ohio yesterday, killing at:loest
five 7geopl_e and injuring os many
as 70, while cuttlnlg electricity to
thousands of people nnd destroy—
ing dozens of airplanes ot Cincin-
nati’s airport. o
~Alxiut 40 people were injured
in Newport, Falmouth and Et-
langer, Ky., stale |mlice said.
Eight to nine injuries were report—
ed'in Lexingtnn and Bromley, Kyi,
22in Indiana and four in Ohio. ~ -

In nearby Covington, Ky!,
which is across Ihe Ohio Rivgr
front Cincinnati, officials declared
a slate_of emergency and warned
non-nsidcnts to keep nut of tin?
city nftor high winds knocked out
power to most of the city nnd

" ripped roofs from dozens of build-
ings.

4

Trailer park hit o

_High winds "just wiped out" a
trailer pnrk on The wist side of
Indianapolis nnd cal heavy
dantnge to several businesses, said
a Marion County sheriffsldis—
patcher. No casualties were re—
ported there, [
. The_Nntional Weather .Ser—
vice’s Severe Storms' Center ih
Kansas City'reported nt_ lenst 21
tornadoes, with 15 touching down
in huiinnu.

In Hancock County, Ind.. a
man was crushed to dentil when
the ham in which he nnd his
brother sought refugfe eollapsid
under high "wands, Tlls brother
sttlfered minor injuries.
~ Near Evansville, Ind.. a mar.
died when struck by a fulling tree
limb while working on n house,
police said.

Roof drags man
In .limner To
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football gets

n a

think of the options

‘Hie iKtiInmli'il imputation nf
China In 191 wiih more thnu 1
liillion people — 1,084907,000
to stale it numerically, nnd
somewhat more precisely.

. Hh almost "impossible to
iipprcciole a number tbnt large.
onsider this: If you hnd™ n
billion dollars ot the time of
Christ nnd began losing $1,000
n diiy, you'd sfill be in business.
You™ wouldn't be broke until
sometime nftcr_the yenr 2000

Of course, if you hnd P{OW
heart set on blowing it all by
she year 2000 it could be
arranged. Rut you'd have to
contrive some way to increase
your losses to $,33986a day.

As you can see, a hillion
dollnra is a lot of money. And a
billion /Eeople are a lot of
Peqple. friend of mine, trying
0 impress me with the impor-
tance of opening up trade rela—
tions with Chinn (which 1 now
plan to do at my next opportu-
nity), said, "Can you imagine
thé”economic consequences to
the Northwest if we just sold
glnlgt paper to that many peo-

e?"

The Super Bowl

Well sir, 1 bring this up
today not_because we're about
to sell toilet paper to Chinn
but because we're about to sell
something far more exciting:
professional football.

In fact, it may already have

sold. |-ast weekend, amid
a great deal of excitement,
Super Bowl XX — the Chicago
Bears ngninst the New England
Patriots — was shown nation-
wide on Chinn Central Televi-
sion, the stute network.
~ Central Television has pre-
viously shown several National
Football League games, but
most Chinese are still unfamil—
jiar with the sport, which in
lC):hlllnese ia translated as "olive
all."

Whnt is plain from this iB
that the Chinese needed a crash
course in something — either
English nr football. And as luck
would have it, they got one —
in football, compliments of the
offirin! Communist Party news—
paper People's Daily.

'Crash course'

For those who want to *see
ourselves as others see us." or

atdboth ends of the field is 10yards
aide.

Oreside can score six points by
reaching the gate area of the other
side and score another point if the
ball is kicked into the gate again.

Three points can be scored if the
ball is kicked into the gate from
outside the gate cone.

Each side has 11players, and a
side loses its chance to attack if its
players cannot more ahead 10yards
duringfour attacks.

Potcntiul enormous

~ 1dont normally give finan—
cial advice in this space, but if |

had some money to spare |

think I'd put it into the helmet
nnd shoulder pad industry. Not
only is the sales potential enor—
mous if the Chinese people take

to the , but the markup is
also much greater than on toilet

r.

The question, of course, is
whether olive ball can steal the
Chinese heart. Nobody knows
that for certain, but” as one
Chinese office worker said when
he teamed the game would be
televised, “It'a so much more
exciting than Pin —Ponlg." )

n ‘the Poople'B Republic,
that'B high praise.

*

The other day in this space
| was talking about n friend of
mine hero nt the P-I. | talked
about his shiny Cndillac, which
| said was gray. Arid | talked
about his philosophy, which 1
said wns sanguine.” (Actually
what | said wns that he believes
life is fair, that jerks always get
it in the end.)

Here's an update, taken
from a message 1 found when |
got to work:

"It {nhsilver, Joe. (He meana

the car. )

“And they nlwnya get it
during (he means_during their
lives, nut necessarily in Ihe end)
anil they nwuva du it tu

Senate votes to limit awards

From I’ngo A-I
rnlher than paid in imp lump sum.
. LI Iteipilrlni; -‘icdicul iiinipiae-
tice suits involving rhildrcn to ho
brought within three years of the
negligent uct or within one your of
discovery.

iardner, declining to miv
whether he will sign” the hill,
promised yesterday to hnve his
staff and the uI!ome?/_geueruI's
tort division "review if intensive—

ly.

The governor, who lias re-
mained outside the sometimes
hitler .IobbyinP buttle waged by
both sides, called limiting liability
"an issue llint come cnscading out
of the ocean — just one hig tidal
wave that caught everybody with—
out a great deal of foreknowl-

~ But Gardner conceded he be-
lieves the proposed changes will
have some impact on reducing
insurance rates.

~ That's what the powerful co-
alition of city and county govern—
ments, businesses, day-care opera-

tnia, physicians and Insurance
companies supporting the hill have
roinim-il. t 'nilod [lls I.InhiHtv |ts-
oiin  t'milltion, tliL-Ir lobbyist*
wrote the final version of Iho bill,

All (huronlUInn members have
been bit hard by sharp rate
incminos In linblflv Insurance.
Some liiivii wen tbelr policies
canceled, leaving them without
uny coverage.

If the limita to liability laws
are_found to lie constitutional
coiilitiou representatives  predict

reductions in their insurances pre-

miums of tip to 30 percent.

The coalition's efforts were
opposed by on nlliance of trial
lawyers, lulior unions nnd victims’
“oups such as Mothers Against
trunk_ Driving nnd the Church
Council of Greater Seattle.

They ran a well-financed, high-

ly _ort};anlzed_ ~media campaign
against rewriting liability laws,
arguing that insurance companies
have created the rate crisis

through their investment deci—

sions. B )
But the coalition, which won

Gives You That Special Advantage

« Increaie Poise and Confidence
* Speak Effectively

« Sell Yourself and Your Idcos
» Bo Your Best With Any Group

« Think and Speak on Your Feet
« Control Fcor and Worry

« Be o0 Better Conversolionolisl
« Develop Your Hidden Abilities

* Remember Names

CLASSESNOW FG6RM&

ol R S R ETALS

bipartisan legislative s_,l(J)p ort El
Hip lipginning of this fiOdny era-
hlail, ‘pmvrd~In Is* - htggfrtrnill
llint couldn't lie stopjitd.

Tnimmigu fulled jn a proendur-
Il nllenipl” to nilil" naw ampmb
mrnts to the bill. Including a 16
Berr.ent limjt on insurance premi-

m inrmuie™.

Ho acknowledged that the
move would have relumed tho hill
to the Iliiuke, where It would liavo
to go throu(?h the heannq Jrocess.
That would have killed Tho mea-
sure for this session.

" believe tliero nro needed
changes in tort and civil justice,”
Talmadge said, but he argued for
more time to work out a belter
agreement.

Study for a
Paralegal

In llte beat of nearly twohonm
of debate on tfslgnlﬁue, . Jim
McDermot_t,dD-t e, elld the

... jndystr ‘000-paL g
ﬁorllla" thiat th(Y e%fectlveh‘

eeted on from ltself, by
..... — day-care operators'And
snmll businéss owner* sgninst law—
yer*, o

"Mcnnwhilo, watch the stick
market and they (the inxt/htioo
companies) aro doing pretty well,"
he said.

Hut Hnyncr Insisted lawmak-
ers could not "stand by and! do
nothing™ on tho issuo of sdgfing
insurance costs. "If we fall to do
anything on this, were pulling
our heads in the sand," she shiil.

Career

Our 10-month evening Program In’.
Paralegal Studies emphasizes In-".
tense specialization In one area of

the law and culminates In a three-’
month internship. It prepares you ¢*
to join agrowm? legal profession,’

ost

The grogram is
accalaureale students. e
lasses begin In September.

For more Information, contact -1

imited to 30-35

}

David Szatmary at 543-2300, ~ ¢
Ext. 313. The application deadline- i
Is June 16, so call today. :

Tocelebrate its 75th Anniversary, Whirlpool Corporation has lowered itsprices on special models i {

ro i*fo r*
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FIREMANS FUND

INSURANCE COMPANIES

777 San Marin Drive
Novato, CA 94998
(415) 899-2000

February 24, 1986

Senator Patrick Rodey
Alaska State Legislature
Pouch VvV (MS 3100)
Juneau, Alaska 99811

RE:  TORT REFORM

Enclosed you will find two pamphlets entitled "The American Tort System:
A Time to Rebalance the Scales of Justice”™ and "A Citizen"s Guide to Tort
Reform.”™ These are provided to you with compliments from Richard E.
Wagner, President of Alaska 100 Insurance in Fairbanks, Alaska.

IT you wish to obtain extra copies of these brochures, please write to me
at the address referenced above c/o Tort Reform.

Thank you for your support on these issues.

Sincerely,

Charlene Conway
Public Affai rs
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Allies, opponents
clash over reforms

Tort'laws would alterinsurance compensation rules

by Mary Scarpinato
Times Business Writer
| t'scalled “tort reform."”
Translate thatas a
whole new way of who
sueswhom, over what,
for how-much under

"tort law” compensation

criteria forinjured
parties.

Specifically, on insurance
claims.

Especially with an eye to
putting a lidon the number of
these cases that can get into
court —and the award amounts
that juries and judges can hand
out after that.

The Alaska legislature now is
considering a package of tort
reform proposals. Roughly 30

states are considering or already

have adopted similar provisions.
Tort reform isessentially a
response towhat currently is
being called “the insurance
crisis” in this country.
Everybody from day-care
providers and air taxi operators
to the Alaska Zoo and the
Municipality of Anchorage are
reportedly reeling under
skyrocketing coverage rates.

Meanwhile, anumber of
businesses, particularly smaller
ones, are either “going bare or
going broke." That is, risking
theirassets as non-insured
supply and service firmsor
simply closing shop for fear of
non-insurable risks.

Butis tort reform really the
remedy toall this?

Well, maybe . . .later.

Tortreform promises no rate
reductions, but it may incr. tse
coverage availability in the
future for some higher-risk

Mike.Schneid(?r
. .agamst tort reform

operations who now cannot find
insurance “at any price.”

Its primary aid is for a
national insurance industry that
last year recorded $25billion in
underwriting losses, and $21
billion the year before that.

The industry itself —tort
reform’s leading lobbyist —
claimsadded woe with a record-
breaking rise ininsurance suit
filings and jury awards.

Relief from these arguably
could reduce premium
requirements on policy holders
as an aftereffect.

However, anti-tort reformists
—led by trial lawyer
associations—see no reason for
injuiy and accident victims’
recovery rights to suffer.

Theirargument isthat the
industry isonly sitting in itsown

financial stew and crying for
public bailout a BaChrysler Corp.
but without the automaker’s
payback clause.

Evena U.S. Attorney
General'spolicy group, which
advocates tort reform, published
areportinFebruary, saying:

“These underwriting losses
appear tobe largely a result of
coverage written in the late 1970s
and early 1980s which may have
been underpriced due to the
industry’sdesire to obtain
premium income to invest at the
then-prevailing high interest
rates.”

Mike Schneider, a local
attorney specializing inclaimant
representation, takes aim at the
insurance industry for targeting
jurorsasamajorsource of its
problems.

“The jury isheing attacked by
the industry and by legislators as
being a random collection of
bozos,” says Schneider, who is
actively involved in the anti-tort
reform campaign.

High damage awards, which
tort reformists like to label
“outlandish” and “exorbitant,”
are “damned few here and
they’'ve all been for terribly
injured people,” he says, adding
that the proposal to cap such
awards canonly hurt
compensation possibilities for
worst-case victims.

Bill Gee, an insurance agent
here who isactive in the tort
reform drive, agrees that Alaska
isnot known for exceptionally
high damage awards.

“The insurance companies
make money in Alaska," admits
Gee.

“But we constantly want to

See Insurance, page D-1I



Continued from page D-5

separate Alaska from the rest of
the world, and we can't,” he
adds. "The fact is that there’'s
only so much money out there
tor the (nationwide) insurance
companies touse.”

In such a tight-finance situa-
tion, Gee says the industry logi-
cally will funnel itself toward the
Lower 48 where climatic and
geographic  conditions make
many ventures less-risky policy
investments.

“"None of the insurance com-
panies are saying that rates will
go down (if tort reform s
adopted),” Gee clarifies. “But
one thing it will effect is that
more companies will be able to

write (policies).”

"The long-term effect is what
we're looking at,” he says of a
coverage situation that should
improve for policy holders, or
seekers, if the industry’s finan-
cial status isimproved.

Tort reformists also empha-
size that the drive to hold down
dollar verdicts is not in the area
of actual damages (say, for med-
ical expenses) but in that of
“pain and suffering” and other
non-economic compensation,
which they claim often is inflated
by juror sympathy in an emo-
tional courtroom setting.

But opponents like Schneider
say such a proposal again picks
“victims like the young, poor and
subsistence livers who don’thave

| V;

o LVt

Tort reformists also emphasize that the drive
to hold down dollar verdicts is not in the area
of actual damages but in that of 'pain and
suffering' and other non-economic
compensation, which they claim often is
inflated by juror sympathy in an emotional

courtroom setting.

a lot of W-2s (salary tax deduc-
tion statements) to prove eco-
nomic damages.”

Under these award restric-
tions, he says: "A 5-year-old boy

can have his legs traumatically
removed and get $20,000 in medi-

cal-and $5,000 in pain and suffer-
ing. In my view, that's not rea-
sonable and that's not fair.

"That kid can have his life lit-

erally crumpled up and trashed
in front of him,” Schneider con-
tinues.

But with no wages to show as
lost and no dependents left with-
out support, actual damages in
such a case may make fora rela-
tively minimal award.

Gee hears sorry stories at his
desk daily, he says, but more
from the home-provider family-
supporter point of view.

He told of one client in the air
carrier business whose coverage
cost $8,500 two years ago, $24,000
last year, and is looking at $65,000
in premiums for policy renewal
this year.

“His decision is that he's got
to go without (insurance) or
close his doors because he can’t
have a profit margin to make up

for it (coverage costs),” explains
Gee.

If verdict awards have not
soared out of sight here, the

sheer volume of case filings has
certainly taken a dramatic up-
swing.

Although there is no way to
calculate how many are insur-
ance claims, general civil dam-
age suits filed in Alaska Superior
Court did take a rise from 1,305 in
1984 to 2,096 in 1985.

And much of the so-called in-
surance crisis is due just to
Americans’ ever-increasing will-
ingness to sue, says Gee.

“I'll guarantee you,” he says,
“that if you slip and fall on the
sidewalk in front of somebody’s
business, the first four people to
stop will tell you to sue and the
fifth will tell who's an attorney to
call.”

According to Gee, the notion
that someone should be found to
pay has replaced the one that in-
dividuals must sometimes accept
responsibility for their own fates.

“For example,” he says, “we
live in a state with lots of ice and
it's practically humanly impossi-
ble to make sure it's all kept
cleared. So, maybe we do have

the responsibility to at least
learn how towalkon it.”
Insurance companies might

also do their part to make sure
claim payments are prompt, he
says, "so many good people don’t
end up getting bills (from cun-
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Insurance reforms might widen coverage but not cut costs

ning creditors) that drive them
toget attorneys.”

Tort reformists like to point
out that the lawyers now chal-
lenging their proposals are the
same professionals who earn
their livelihoods with typical
chunks of 30 percent or more out
of claimants' case awards.

But Schneider says the insur-
ance industry has been less than
candid about the profits it pulls
in, too.

Lawyers claim the industry
has refused to break down and
make public its profits and losses
on a careful “line item” basis
and has not offered more low-
rate policies to clients With low-
claim histories.

These attorneys also wish
states across this country would
take a closer look at Ontario,
Canada, where many of the tort
reform proposals heing consid-
ered here already are in place.

According to a report com-
piled by a trial lawyers' lobby:
"Pain and suffering awards
(there) are capped at $185,000,
punitive damages are virtually
non-existent ... Yet the insur-
ance industry is raising its rates
400 percent and more, canceling
policies in midterm and refusing
to provide coverage at any price
both in the U.S., which has not
enacted the tort provisions the
industry seeks, and in Ontario,
where such provisions have long
heen in the law."



NEWSLETTER OF THE U.S. ARCTIC RESEARCH COMMISSION
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Kodiak and Anchorage Public Meetings

The sixth general meeting of the United States Arctic
Research Commission (ARC) will be comprised of two
separate parts. One is to be held in Kodiak on April 28,
1986; the other isscheduled to occur on the following day
in Anchorage. The Kodiak sessions are planned to:
(1) provide information about the mission and activities
of the Commission, and (2) acquire input about fisheries
ecosystem research needs as such work may relate to the
Bering Sea and the Aleutian littoral zone. Kodiak has
important commercial interests in both of these areas,
and the acquisition of useful testimony on research needs
concerned with harvesting, processing, marketing, and
transporting the catch isexpected. The public meetings in
Kodiak are scheduled to start at 8:30 a.m. at the Com -

munity College.. midday and in the early afternoon of
the 28th, the Commission will meet with the Kodiak
Borough Assembly and the Kodiak City Council.

The Anchorage sessionsstartat9:00 a.m., April 29,
in the auditorium of the Anchorage Museum of History
and Art, 121 West 7th Avenue. Dr. Oran Young,
Northern Studies Center, Wolcott, Vermont, will present
a public lecture entitled “Arctic Geopolitics and Their
Impact on Research.” A general understanding of
northern geopolitical trends is important in making a
long-range forecast of Arctic research needs. Other
activities planned for Anchorage are a press conference
and a business session of the Commission.

The Commission and its Activities

The Commission was established by the Arctic
Research and Policy Act of 1984. Its duties are to:

1. develop and recommend an integrated national Arctic
research policy;

2. assistthe Interagency Arctic Research Policy Commit-
tee in establishing a national Arctic research program
plan to implement the Arctic research policy;

3. facilitate cooperation between the Federal Govern-
ment and State and local governments with respect to
Arctic research;

4. review Federal research programs in the Arctic and
suggest improvements in coordination among pro-
grams;

5 recommend methods to improve logistical planning
and support for Arctic research asmay be appropriate
and in accordance with the findings and purposes of
this title;

6. suggest methods for improving efficient sharing and
dissemination of data and information on the Arctic
among interested public and private institutions;

U.S. Arctic
) A
Kese&rcn Commission

7. offer other recommendations and advice to the Inter-
agency Committee as it may find appropriate; and

8. cooperate with the Governor of the State of Alaska
and with agencies and organizations of that State
which the Governor may designate with respect to the
formula ion of Arctic research policy.

No later than January 31 of each year, the Commis-
sion will (1) publish a statement of goals and objectives
with respect to Arctic research to guide the Interagency
Committee in the performance of its duties, and (2) sub-
mit to the President and to the Congress areport describ-
ing the activities and accomplishments of the Commis-
sion during the immediately preceding fiscal year.

In February 1985, President Reagan appointed
Dr. James H. Zumberge, president of the University of
Southern California, asChairman of the Arctic Research
Commission. The other two scientific members
appointed were vice chairman Juan G. Roederer,
Geophysical Institute, University of Alaska-Fairbanks,
and Dr. A. L. Washburn, Quaternary Research Center,

On lhe Arc,k Rim is Published by the u-s- Arctic Research Commission, 707 A Street,
. Anchorage, Alaska 99501, (907) 263-0661 (Branch office). Requc'ts for copies, submissions, and
comments may be directed to Lyle D. Perrigo, editor, at above address.

The U.S. Arctic Research Commission was appointed in accordance with the Arctic Research

3500 South Figueroa, Suite 114
Los Angeles, California 90007

and Policy Act of 1984. Our main address is: U.S. Arctic Research Commission, 3500 South
Figueroa, Suite 114, Los Angeles, California 90007, (213) 743 0970.



University of Washington. Messrs. Elmer E. Rasmuson,
Anchorage, and Oliver Leavitt, Barrow, are respectively
presidential appointees to commission positions set aside
for business/Zindustry and the indigenous Natives of the
American Arctic. Mr. Erich Bloch, director, National
Science Foundation, is an ex officio member.
W. Timothy Hushen serves as executive director.

The sister organization created by the Act is the
Interagency Arctic Research Policy Committee. Itsrole is
to establish and to develop a five-year program plan to
integrate federal research activities in the Arctic. The
Committee has representatives from all federal agencies,
conducting research in the Arctic with the National
Science Foundation serving as chair.

The Commission’'s accomplishments since it began
operations in March 1985 include: (1) the acquisition of
information on U.S. Arctic research needs through
public testimony at meetings in Anchorage, Fairbanks,

Alaska Office

The Commission opened an Alaska office at
707 A Street, Anchorage, Alaska, 99501 in January
1986. This office is expected to provide local coordina-
tion of Commission activities with State and local
research organizations, and serve as a place of contact in
the North. Staff support isprovided by Lyle D. Perrigo.

U.S. Arctic Research Commission
707 A Street
Anchorage, Alaska 99501

Barrow, Los Angeles, and Seattle; (2) the development
of guidelines of U.S. Arctic Research policy; (3) the
preparation of National Needs and Arctic Research: A
Framework for Action, an overview of research needs
and priorities to guide the Interagency Committee in its
work; (4) the opening of an office in Alaska; (5) the
publication of the annual report detai'Lig fiscal year 1985
activities; (6) meetings with the governor, legislative
committees, and key administrators in Alaska; and
(7) signing agreements with Alaskan officials to promote
national/state cooperation in information transfer and
the identification of northern health research needs. (The
signing of a similar agreement to form ajoint group to
identify Bering Sea fishery ecosystem research needs is
pending.) CopiesoftheCommission’sannual report may
be obtained through the offices in Los Angeles or
Anchorage.

The Newsletter

On the Arctic Rim is the newsletter of the Arctic
Research Commission (ARC). The purposes of this
publication are: (1) provide an overview of ARC
activities, and (2) disseminate information about related
themes. Copies of the first edition are being mailed to:
(1) those who testified before or otherwise contacted
ARC, (2)stue and federal officials responsible for
Arctic research, (3) individuals conducting research in
the Arctic, and (4) others who may have expressed an in-
terest in following AR C activities. You may be added to
the mailing list by writing to the editor, Lyle D. Perrigo,
in Anchorage.

The Honorable Patrick Rodey
Chairman, Senate Judiciary

Committee

Alaska State Legislature
Capitol Building, Pouch V

Juneau, Alaska

99811
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ATT*RNEY-AT-LAW
1DSEWAKL) STREET. SUITE 417
JUNEAU. ALASKA ra<Ol

April 14, 1986

Honorable Patrick Rodey
Chairman, Judiciary Committee
Alaska State Senate

P. 0. Box V

Juneau, Alaska 99811

Re: The Insurance Crisis and Tort Reform
Dear Senator Rodey:

| have practiced law in Juneau since 1959, am a former Assistant Attorney
General, former Juneau City Attorney, and have a modest but respectable
practice. Over the years | have handled a fair share of personal injury and a
number of wrongful death cases for the victims and families of victims of
negligence. | have no ax to grind because for the past year | have been gearing
down to an even more relaxed practice, which obviously does not include a heavy
litigation schedule. Nevertheless, | speak out strongly against legislation
which would create a special class of people to be discriminated against: the
victim of negligence.

As | wrote to Rep. Mike Miller a while ago, when you consider the many
ideas afoot to alleviate the insurance crises, pause for a moment or two. In
the life of a legislator many groups seek exemption. It may be from budget
cuts, from taxes or the application of some law, rule or regulation. These
requests for special treatment invariably involve money. The burden of one
man's exemption is usually shared by all who pay taxes and is spread evenly.

Tort reform is different. It calls for payment by a class which already
carries special burdens.

These Alaskans are a strange and pitiful lot. They are the brain-injured
children struck by automobiles; the helpless passengers in the airplanes that
should not have taken off that day; the pregnant women whose lives have perhaps
been jeopardized by incompetent doctors; theK are the maimed, the scarred, the
blinded and the crippled. Include, also, in this group the survivors of those
who were killed by acts of negligence. [1] Of all the people in society who
ought HOT to be made to shoulder the burden of helping the insurance industry
out of the doldrums, it is these survivors and these injured whom a jury has
found entitled to recover.

1. | note that damages for the negligent killing of a person without dependents
would be limited to $25,000 by the reform coalition. Why don't they say what
they mean? They mean that $25,000 is the maximum payment for a child killed by
ﬁ drur;k driver. (That is less than some people pay for a car, a boat or even a
orse.



Today it is doctors who would deny the wvictim full compensation. But
doctors are not the first nor will they be the last to seek emasculation of the
legal system as a "quick fix." Ski areas, aircraft owners/operators,
manufacturers of defective products, government entitities—these are examples
of others who seek to limit their own liability. The one who will pay for that
favored treatment is the faceless wvictim. | say "faceless" because we are
speaking of the child, woman or man who does not know that tomorrow he or she
will be chosen for tragedy. Tomorrow's victims are very real. They are as real
as the awful numbers which measure the carnage. Since they have not yet been
injured they cannot very well organize into a citizen's coalition.

The question you face is this: Will future maimed and injured Alaskans be
made to pay, out of their compensation for injury, the cost of reducing
insurance premiums?

Wealthy plaintiffs' firms are rare.  Wealthy defense firms are well known
in every major city in the State. The insurance lawyer is paid when he wins and
he is paid when he loses. The Plaintiff's lawyer 1s only paid when he wins.
The reason is simple: his clients cannot afford hourly fees. It is often hard
to find a lawyer who will accept many of these cases—even at a 33-1/3%
contingent fee. The coalition would reduce that fee even further. What a
stroke of genius! It not only strikes a favorite target, the lawyer, but in so
doing it also deprives the victim of representation.

| don't say there is no insurance problem. There surely is and for that
reason all suggestions should be carefully considered—all but one, that is.
You should reject out of hand the coalition's plans to undermine the common law
tort system. You should steadfastly refuse to create a class of Alaskans whose
ability to hire a good lawyer is compromised.  You should vote "no" on
legislation which would substitute the judgment of the Ilegislature for the
verdict of a jury as to what is fair compensation in any given situation.

The kind of "reform" | have been hearing about would be a high price to pay
for the purpose of restoring profitability to an industry whose ethics (as well
as profits) are in great doubt. | enclose a sampling of "twice told tales."
These are some favorites of the news media—the Paul Harvey’s of the world.
Please take a few minutes to review the "rest of the story" behind these
distortions. Thank you.

Enclosures
DLG:Ib
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Insurance “Crises”

T he doctors are crying out
in pain, because they are
getting stung by the insur-
ance industry. It is per-
haps small comfort to

them, but they are not alone. Just
about anybody who does anything,
from accountant to /ookeeper, isbe-
ing dogged by skyrocketing premi-
ums, punitive policies, or difficulty in
getting any insurance at all.

Have all of us, all of a sudden, be-
come bad insurance risks? 0 f course
not. Rather, the properly/casualty in-
surance industry iscreating an illusion
of “crises” through the artful presen-
tation ol imprecise financial data. The
insurers manufacture “losses” and
blame them on our system of trial by
jury. The industry pronounces itself
virtually without fault as it searches,
it seems, to get out of the business of
insuring anything except profits. It
blames these "crises" instead on the
horribly injured victims of negligence,
defective products, unsafe work-
places, faulty warnings, deficient
safeguards, dangerous designs, and
drunk drivers. It blames those who
have suffered catastrophe and dare to
exercise their right to go to court—
the one place they have a fighting
chance against the rich and power-
ful—and to seek a decision by ajury
of fellow citizens.

Two things arc primarily responsi-
ble for the shocking rise in insurance
premiums: poor underwriting prac-
tices and exaggerated estimates of fu-
ture losses by the insurers.

When interest rates are high, in-
surers slash premium prices in many
commercial linesof insurance, getting
hack iu investment income more than
was lost through low-priced premi-
ums. When interest rates fall, the tax-
free money set aside to pay antici-
pated claims—a number that isonly
the insurers’ estimate—earns less than
expected. The insurers then proclaim
a "crisis” and take actions they now
are taking, raising premiums in all
lines of insurance, even for those who
have never had a single claim against
them. A> one insurance agent >aid re-
cently. "Insureis arc trying to recover
five years of discounts in one year.”

In 1984, the industry reported un-
derwriting losses of $20.5 billion, tc-
curdiiic :0 Congress's General Ac-
couiuiia Office. Remember, the ¢ ..rc

not real losses; the sum largely repre-
sents invested, interest-earning, tax-
free money reserved to pay estimated
future claims. Even at that, insurers
earned S30 million more in 1984 inin-
vestment income than their “losses”
of $20.5 billion.

Wall Street knows that the proper-
ty/casualty insurance industry is in
sound shape. The stock index of
property/casualty insurers rose by 50
percent in 1985, almost double the rise
of the general stock market, accord-
ing to the A, M. Best and Company
index. Further evidence of health is
the robust growth of the industry’s as-
sets. In 1984, these assets totaled
$267.7 billion, up S15.6 billion from
1983, according to the Insurance In-
fotillation Institute. The insurers try
to tell us that they are paying out
more than Sl in claims for every $1
they are taking in. How can this be,
when their assets are growing, year in
and year out?

Despite their profitability, the
property/casualty insurers pay little
federal income tax. From 1974
through 1983. according to the Gen-
eral Accounting Office, thesecompa-
nies had a total profit of ab< it $72
billion, but thev paid only $1.3 billion
in federal income taxes. Thai'sabout
2 percent of their total profit for the
period. -

This sone of a series of articles
prepared by the Public Affairs Office
foryou lo submit toor use as resource
meterialfor artidkes or op ed piecesfor
your local paper.

WANTED:
Discovery Abuse
Sanction Materials

Ilhe ATLA Committee on Discovery
Abuses and Protective Orders iscol-
lecting examples of court orders,
transcripts ol hearings, motions, sup-
porting affidavits, memoranda of
law, and anything else you have in
your files regarding successful impo-
sition of sanctions for abuse of dis-
covery. The Committee is particu-
larly interested in identifying chronic
abusers. Once collected, the materi-
als will be made available upon re-
gquest. Send your examples to Dis-
covery Exchange, c¢/o Kris Meyer.
A ILA Education Department,P.0.
Box 37)7, Washington, D._ 20007.
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The Facts Behind
the Horror Stories

T he insurance companies, which op—
pose injured Americans’ right to a
jury trial, try to ridicule juries by
parading before the media the same
6 or 7 stories of what they call “out-

rageolLs verdicts.” Some of these cases are 6.

7, or 10 years old and have nothing to do with

the truly outrageous premiums sought by the

insurers today.

Nevertheless, insurers tll the tales to mislead
the public into believing that juries give huge
sums to undeserving victims and that this is
driving up the cost of insurance.

Except for the injuries to the victims, close
examination shows, there is nothing horrible
about these “horror stories.” Here arc the anec—
dotes . . .and the facts.

THE PERFUME AND
THE CANDLE

Among those citing this case s Victor
Schwartz, chief lobbyist in Washington, D.C.,
for corporate and insurance interests. On the
network news show “Nightline," Schwartz said
recently: “A woman in Maryland recovered
money when perfume was poured on a it
candle.”

The Full Pads: First of all, Schwartz ne—
glected to &l viewers that this case was deemed
10years ago and has nothing to do with today’s
issues. Second, the final award to the plaintiff
was about $30,000, hardly enough to break an
industry with assets of more than $267 billion.
Third, the perfume was not poured on a lighted
candle.

Nancy Moran, 15. was visiting a friend of
the same age. There was a Christmas candle
burning in a saucer. To give the candle fra—
grance, the friend poured cologne from a drip
bottle into the saucer, not on the flame. The
heat of the flame ignited the vapors rising from
the cologne. The burning vapors torched the
perfume in the saucer, causing itto explode into
flame. Ms. Moran was seriously burned.

The jury verdict in Moran V. Faherge, Inc.
was upheld in 1975 by the Maryland Court of
Appeals, which ruled that the defendant knew
or had reason to know that the cologne might
come close enough to a flame to explode The
same pioduct, sold m a spray hottle, contained
awarning not to use itnear a flame. A woman
applying the cologne could experience the same
result if she were to light a cigarette.

Had the plaintiffpoured the cologne directly
on the llame, there would have been no case,
said Martin Freeman of Bethesda, Md., who
handled the case. His number is(301) 951-1610.

THE REFRIGERATOR AND
THE BODY BUILDER

Forbes Magazine ina July 1985 article and
syndicated columnist Ernest Coninc last Nov —
ember, among others, have cited the case of the
“41-year-old body builder [who] entered a foot—
race with a refrigerator strapped to his back to
prove his prowess. During the race, he alleged,
one of the straps came loose and the man was
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hurt. He sued everyone in sight, including the
maker of the strap. Jury award: SI million.”
The quote is from Forbes.

The Full Fads: The recitation of this S-year-
old accident is wrong on several counts. In
Cohnnbo v. Trans World International, the
plaintiff, Franco Colombo, was a world-
champion body builder. In 1976, he won the
“Mr. Olympia” contest. In 1977, he agreed to
participate in a television show, “The World’s
Strongest Man, ” produced by Trans World In—
ternational Corporation and aired on CBS tel—
evision. The other defendants were MCA , the
parent company of Universal Studios, where
the event occurred, and Zuver Fitness Center,
Inc., the manufacturer of the equipment used
by the plaintiff.

The event was to have 10 partieipants, all
well-known athletes, competing in “off-beat”
contests. One event was a refrigerator race.
Each contestant was lo walk or run 40 yards
with a 400-pound refrigerator on his back.

Before the event, each contestant was given
a written contract guaranteeing that all the
equipment had been tested for safety. Zuver
Fitness Center developed the contests and pre-
parcd the equipment.

Mr. Columbo was in the firs: of five heats.
All the other contestants were more than 6~
tall; Mr. Columbo i55"6” tall, and all the
defendants knew that fact. After he had run
7 or 8 yards, he fell when the rack towhich the
refrigerator was attached struck the ground.
For someone of his height to lift the rack and
refrigerator off the ground, Mr. Columbo had
to bend forward deeply. This caused his cen—
ter of gravity to be thrown off, and he col—
lapsed. He suffered a total knee displacement.
His injuries required extensive surgery.

At the trial, the chiefengineer for Zuver ad —
mitted that (1) the equipment had never been
tested by anyone Mr. Colombo®s size, (2) the
equipment had never been tested by anyone
who had run with it,and (3) he had told Trans
World officials that he didn’tthink the equip—
ment or the race itselfwas safe. Other cxperts
testified that itwas not humanly possible to do
what was expected in the contest. (After Mr.
Colombo"s fail, all the oilier contestants
walked the race.)

In 1982, a Los Angeles jury awarded
$1,036,760 and Trans World settled for S1mil—
lion. The company was not insured, so this
amount had no effect on insurance premiums.
And the plaintiff never alleged that the strap
broke; in fact, the maker of the strap w as not
sued. Attorney George Royce of Los Angcies
represented the plaintiff. His number is (213)
552-7868.

THE HOT-AIR BALLOON AND
THE LAUNDRY

Forbes, in itsJuly 1985 article decrying the

so-called current liability crisis, gave this cx-

aiiilinttot! nil ki< 2



More Facts . . .

continuedfrom p. 1

ample of “absurdly generous awards:
T "~ Maryland men decided to dry
their hot-air balloon in a commercial
laundry dryer. It exploded, injuring
them. They won SSS5.000 in
damages from American Laundry
Machinery, which manufactured the
dryer." This tale isrepeated, virtually
word for word, in many places.

The Rulll Facts: Horan v. Ameri-
can Laundry Machinery Industries
was decided in 1979. Mr. Horan
owned a60-foot, nylon, hot-air bal-
loon used by his advertising agency.
When it became extremely muddy,
he took it to a friend in the laundry
business, who advised him that his
equipment was too small to launder
the balloon. They then went to a lo-
cal hospital, where the equipment
was designed for industrial purposes,
and began to launder the balloon.
The laundry extractor began to vi-
brate violently, causing it to blow up.

Mr. Horan was badly injured; his
friend's hand was nearly severed, re-
quiring microsurgery at Johns Hop -
kins Hospital. At the trial, it was
proved that the company had a pat-
ent on a device that would have au-
tomatically stopped the machine if it
vibrated excessively. Nevertheless,
evidence revealed, the company had
decided before the accident not to in-
stall the device.

A Baltimore jury awarded
S1,260,000 to the two men. Samuel
0. Jackson. Jr., now retired, rep-
resented the plaintiif. Ihe phone
number for Mr. Jackson’s firm is
(301) 539-6633.

THE HORSE AND
THE PINTO

In a speech last December,
Richard Willard, assistant a’'*orney
general for the Civil Division, U.S.
Department of Justice, told his au-

dience a story repeated in many
quarters.

“An Oregon jury awarded SI.5
million in damages to the estate of a
woman who was killed when a horse
fell through the root of her 19S0 Ford
Pinto. The horse had been spooked
by wolves or coyotes and broke
through a triple-strand, barbed-wire
fence onto the highway. The horse
was hit head-on by the woman’'s car,
was knocked into the air, and fell
down onto the hood and roof of the
car. Although Ford argued that the
accident was a ‘one in a million ac-
cident,” and that no car could ever
withstand the impact of a horse, the
jury found Ford liable.”

The Fall Fects: In Green v. Ford
Motor, Co., a Portland, Oregon,
jury found Ford liabie because of
weakness in the design of the Pinto’s
roof. In 1982, Mr. Green was driv-
ing his 20-year-old wife and their
newhorn baby home from the hospi-
tal when a horse stepped into the
road. The car hit the horse. The ani-
mal slid across the windshield and
roof. The roofcollapsed. Mrs. Green
was struck in the temple and killed.

The National Transportation Safe-
ty Board requires that a vehicle with-
stand 5,000 pounds on impact from
arollover, which isclose to what hap-
pened to the Greens’ car. A simula-
tion of the accident proved that the
Pinto could withstand only 3,800
pounds. Furthermore, Ford employ-
ees testified, records of vehicles that
had failed safety tests had been de-
stroyed.

In addition, Oregon records show,
ahorse isinvolved in an automobile
accident there eve;., i-t.ee das:-. So,
this is hardly a “one in a million ac-
cident." Most important, however,
the car should have been able to with-
stand the impact of the accident. Mil-
lions of people depend on the
crashworthiness of their cars.

InJune 1985, ajury brought a ver-
dict of SI1.5 million against Ford.

New “M ” Club Members

Perry Abernethy
George Adelo
George Andreos
William Anton
Das id Archuleta
Patrick Armstrong
Jleffrev Baker

Thomas Guelzow
Fredd Haas
Michael Haines
Joan Harlan
John Harlin, Jr.
Thomas Hart Il
Lex Hawkins

Stuart Pearlman
Stephan Peskin
Scott Peters
Thomas Popejoy
Terence R. Quinn
Drew Ranier
Thomas Reavely

William Ball James P. Hayes Gordon Reiselt
Carl Barbier Arthur Hedberc Charles Reynolds
Dasid Baum Jim Heslet John Riccolo
Richard Beliles William Hicks Peter Riley

Victor Bergman *\Iben Hol'eld James Roach
Thomas J. Bice J. Roy Holliday Joan James Roj.-.n
M. Gene Blackburn Bill Hoppe Carol Russo
Richard Bosxon Dennis Hummed J. Nicholas Russo

Richard Breen
Joe Bufogle
Kenneth Butters
Michael Callen
Patrick Carr

Mark Humphrey
Dwight James
Leo Kelly

Jan Kleinman
John Kujawski

Benito Sanchez

Michael Sanchez
J. Bryan Scl ulte
Michael Scionino
Mitchell Shamus

Patrick Casey Gary Lane William Shelton
Jane Ann Cobhb Joe Lapan Robert A. Slattery
A.J. Cone Bill Lawrence Daniel Spellman
Roxanne Conlin Mike Lawter Manin Spellman

James Conrady
Sharon Corbitt
Thomas Crawford

James Lawyer
Verne Lawyer
Alan Leibson

Frank Spring
Betsy Ann Stewart
Larry Stewart

Nick Criieili Robert Leonard Leof Strand
Richard Crollel Harvey Lewis Lorenzo Tapia
Paul Cronin Robert Lohmait Tito I'revino
Chailcs Currier Marjon Louis J. Montjoy Trimble
T. A Dcmetrio Peter Mallery Ronald VanAmbcrg

I My} t eb-hige

Al.r Milloti

Belli* Velde

Ford has appealed. The plaintiffs at-
torney is J. T. Baisch of Portland.
His number is (503) 226-3232.

THE DRUNK DRIVER AND

THE PHONE BOOTH

The Wall Strest Journal. in a De-
cember 19S5 editorial, said, “A man
is injured when a drunk driver
crashed into a telephone booth and
California Chief Justice Rose Bird
rules that the company that designed
the booth is liable." (Willard also has
cited this case.)

The Full Facts: In Bigbeev. Pacific
Telephone and Telegraph Co., Chief
Justice Bird, along with five of the six
other justices on the California Su-
preme Court, ruled in 1983 that the
issue of liability in (his case should be
decided by ajury. A summary judg-
ment had been granted to the defen-
dam by the Los Angeles County
Superior Court, and the Supreme
Court was simply sending the case
back to the low'er court for trial. Bird
wrote for the majonty: "Where a tel-
ephonc booth, which is difficult to
exit, is placed 15 feet from such a
thoroughfare, the risk that it might
be struck by a car veering off the
street, thereby causing injury to a
person trapped within it, cannot be
said to be unforeseeable as a matter
of law.”

The booth, which had been hit at
least once before, was “difficult to
exit," because itsdoor was jammed,
and the plaintiff was unable to flee
the booth when he saw' the drunk
driver bearing down on him. The sev-
enth justice, incidentally, while dis-
senting in part, wrote that the
summary judgment w'as "properly
reversed” on the question of the
jammed door. This case, although
sent back to the lower court in 1983,
never went to triai. A settlement in
this 1974 accident was reached, but
attorneys for both sides are under a
court order—requested by the de-
lendant—not to discuss the amount.
Hie plaintiff's attorney is Thomas
Cacciatore of Los Angeles. Hisnum-
ber is (213) 380-6330.

THE BURGLAR AND
THE £FLIGHT

The Wall Street Journal editorial
stated, “An insurance company isor-
dered to pay 5260,000 plus 51,500 a
month to a plaintiff when he fell
through a skylight while burgling a
school.”

The Full Facts: The insurance
company in Bodeine v. Enterprise
High School Districtwas not ordered
to pay anything; the case was settled.
Uie man in-.o!\ed, Rick Bodeine. 19.
had graduated from the high school
in 1981. In 1982, as a lark, he and
two friends tried to take a floodlight
from the roof of the school to light
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House of JRepreseuatules

4007 BRENTWOOD CIRCLE REPRESENTATIVE
ANCHORAGE. ALASKA 99502 ALYCE HANLEY
(907) 243-7574 DISTRICT 9, SEAT B
WHILE NJN2AU VBVBER

POUCH V HEALTH. EDUCATION AND

SOCIAL SERVICES COMMITTEE
LABOR AND COMMERCE COMMITTEE
PUBLIC SAFETY SUBCOMMITTEE

JUNEAU. ALASKA 99811
(907) 465-4939

April 15, 1986

Senator Pat Rodey, Chairman
Senate Judiciary Committee
P.0. Box V, CMS 3100)
Juneau, Alaska 99811

Dear Mr. Chairman:

The Health Association of Alaska sent me a copy of their April 1" letter
to you regarding my amendment to House Bill 532. This amendment was added in
the House Labor and Commerce Committee, and exempts hospital board members,
among others, from certain liability.

My intent in suggesting this language was to address the growing problem
of protecting members of the public willing to serve on the boards of
hospitals, non-profit corporations, and schools.

The language suggested by Dennis DeWttt in his April 15 letter seems to
clarify that intent. It is my hope that your committee will recognize the need
for the amendments and consider them for adoption in Senate Bill 377.

With best regards,

Si

cc:  Senator Tim Kelly



lhe Senate Judiciary Cc-c-iccee
The Alaska State Legislature

Pouch V
Juneau.

Alaska 99611

Dear Coirjrifee Member:

Sen.
San.
Sen.
Sen.
Sen.

Patrick Rodey
Tin Kelly

Jan Faiks

liick Hal?ord
Robert Fieala:

H April 1986

Seward General Hespital
P.0. Sox 365

Seward. Alaska 99664
Sincerelv.
Janet 1. Trettner

Vice-Chsi rperson
Seward General Hospital
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lrustees
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DAVID T. MAYSCHAK, M.D.

P.O. BOX 1209
PALMER. ALASKA 99645

Telephone 19071 745-8100

April 9, 1906

Patrick Rodey

Chairman ol House Judiciary Coinmjtlee
Room 50/i, (lapitol Bu.ldirig

Alaska State Legislature

Pouch 5 (M33100)

Juneau, AK 99SJ1

Dear fir. Rodey:

As a practicing physician and surgeon in |Ilie Palmer and tonsilla
area. | want to express my concern regarding problems with
liability insurance. Traditionally , the maljority ot physicians
have been dedicated to taking care ol people and the surgeon
especially delights in freeing people Irnm pain and disease.
Unfortunately, this practice of health iare delivery is now being
severely compromised by attitudes of (ear, suspicions and anxiety
engendered by the liability crisis. In this day and ago, it is
impossible to piovide good heal th care without adequate liability
insurance. However, without adequate reform ot the tort system,
1 tear that tho problem will continue to sriuwbuJ | and, as |lias
happened elsewhere in the United Stales, professionals will
escape from the vicious circle ot liability Broblems by simply
abandoning their profession. That probably is a better
alternative rhan eilher compromising their principles ot health
care or, on the other hand, driving up the cost ol health rare
simply to protect themselves from untoward suits.

Alas, even when a physician contemplates another profession that
may be associated with lower risk, even those professions today
are not immune from unrestricted and even indiscriminate
liabilily suits.

The United States Attorney General Tort Policy Working Group
Analysis (February 1.986) recommends meaningful .legislation that
would make possible affordable and available liability insurance.
It’s recommendations are included in HB 532 and SB *s7z in their
original form. Accordingly, | strongly urge you to support those
bills in their original form arid in that way to help enact
meaningful tort reform.

Sincerely,

C MjrQ v v ~2kQ\
David T. Hayscoak., M.D.
DTM:11ib



CITIZENS COALITION LOR TORT REFORM, inc.

“voices raised in unison..!’

March 28, 1986

TO: ALL LEGISLATORS

Please note that the Citizens Coalition for Tort Reform continues to support
the principles set forth in our original comprehensive solution. Those
principles are contained in SSHB 532 and most of them are in SB 377. \We
appreciate the hard work and support which has been put forth in the effort
to reform some of the tort practices which have developed in the past few
years.

\l Tomagni, SK N Gene Roguszl™a
Cha/rman of the Board Vice Chairman
INe-, GXX Tz
"David MacGuire, M.D. David Zunde.l, Secretary;, X
Vice President; Executive Director,
President, Alaska State Alaska Alr-Gari""

Medical Society

Bi 11 Gee, Treasurer rmujjsj”ledrb, resident
ProfessToTOT"lrust Administrators, Inc.

Nd 't C.uHvIMLCIly*))

Jaay, Thompson Dick Cattanach b

President, Alaska Movers Association Chairman, Insurance Tax and Bonding
Committee, Alaska General Contractors
/1 U )R - |

Denise L. Knapp Margare”j Wolfe ?

Board Member President, Midtown Daycare Center Inc.

Southern Association of Life Underwriters 0 )

. ’|' > t H
h(yi (ft omt-1 L (— A7
Morry iHollowell Alan P. Budahl
President, Yukon Equipment President, Alaska Hotel & Motel Association

Member, AssoCiated Equimpm&ht Distributors

fY Ayrul yyGU-ipl
Don Redmond \ Bernie Saupeu D e 7 <
President, Alaska Rental Association Vice-President, Alaska Oil Marketers
Association, Inc.

738 1l Street, Suite 300 * Anchorage, Alaska 99501 «(907) 276-1135



Marilyn Pierce-Bulger ~0~
Chairman, Alaska Chapter
American College of Nurse-Midwives

Martha A. Dearborn
Executive Director
Alaska Dental Society

v//€'1ticu J;cv

T.d. Thrasher

Executive Director

Alaska Trucking Association
/ / - /

James E. Suttle

Chairman, Alaska Chapter

International Association of
Drilling Contractors

Marigal®e Compton
Liason, Anchgrage Board of Realtors

Anita Farley | 71
Childbirth Educator

/71
iU -
Lyhn J. Coon, O0.D.
Legislative Chairman, Alaska Chapter
American Optometric Association

A . VL

Dr. Vincent S. Haneman, Jr., P.t.
Immediate past President, Alaska
Society of Professional Engineers
and Dean of Engineering - University
of Alaska , Fairbanks

"Nelson M. Franklin
Chairman, Professional Engineers
in Private Practice

ITTAI'S [

Charles H. Selman
President, Caberet Hotel and
Restaurant Retailers (CHARR)

Mar.y Pierce
Risk Management Consultant

Michael W. Gordon
Board Member, (ARBA)
Anchorage Restaurant & Beverage Assoc.

(
L
Roy Robinsori
Vice-President, Alaska Broadcasters

Association

Diane E. Ramey /p
Liason, Alaska Physical*Therapy

Associa

Executive Director, Health Association
of Alaska



ALASKA VISITORS ASSOCIATION %ﬁ.ﬂ %gg

ANCHORAGE. AK 99510
(907) 276-6663

BEUTNE GRS

AT
Anch »(»f - A RESOLUTION IN Sllbogpt op
; E TORT REFORM
Meicer island’ ' I

Vica
Oogiagee) WHEREAS, liability insurance is a necessarv cost of doina
business within the tourism industry inAlaska; and,

WHEREAS, liability insurance costs have continued torise to
prohibitive levels for many businesses: and,

WHERFAS, these higher costs result in ahiaher end ornduct cost
to the consumer; and,

WHEREAS, these hiaher costs of insurance are Tore inn manv
important visitor attractions out of business and orohibiting
the entry of others,

THEREFORE RE it RESOLVEn that the Alaska Visitors Association
make Tort Reform a Leqislative priority and further direct the
board and staff to work with the Citizen"s Advocate Committee
for Tort Reform and the Governor"s Task Force on Insurance.

SUBMITTER BY; dan Wrentmore, Suzanne Mullen, Boh .lacobsen,
Lee Crane and Bob Enalebrecht

PASSFn October 1?, IBBS by a vote of the membership at the
Annual A"/A Convention.

One tho Follow’no Five panes vnu wi 11 fin® a summarv of t.hp desired
actions of the Citizen Advocate Committee for Tort Reform

-62-



(l%iiﬂi 105 MUNICIPAL WAY. SUITE 301
IUNEAU, ALASKA 99801

To: Senator Patrick Rodey, Chairman
Members of the Senate Judiciary Committee

From: Scott A. Burgess, Executive Director
Date: March 26, 1986

Subject: CSSB 377 - Tort Reform

On behalf of the Alaska Municipal League, thank you and all the members of
the 14th Legislature for recognising that an insurance crisis exists, and
for taking on, what has already proven itself to be, a difficult issue.
The League, on behalf of the 116 municipalities it represents, directly,
and all local governments 1in Alaska, offers 1its assistance in finding
short-term and long-term solutions.

Attached 1is a copy of an AML resolution on the insui“ance and tort reform
issue from the 1986 Policy Statement which was sent to you at the
beginning of the year, Also, the following policy appears on page 8 of
the Statement:

F. TORT REFORM
The League urges the Legislature to review tortreform and to work

for a viable municipal insurance system.

These policies came out of the discussions and actions at the annual

conference 1in Fairbanks. The Board of Directors chose finding solutions
to theavailability and affordability of insurance for municipalities as
one of itstop four legislative priorities for this year. While the

League has been working for several years to assist municipalities with
their insurance needs, it has been unable to address and fully understand
the current crisis.

The League 1is in support of legislation allowing municipalities to create

a self-insured risk pool. The current statutes allowing for
municipalities to form reciprocals is unnecessarily burdensome and
expensive. It requires municipalities to essentially create an insurance

company rather than contracting with existing insurance and financial
agencies; requires a heavy surplus deposit over and above the current high
premiums; and, 1is subject to unnecessary regulation by the Division of
Insurance.

The League is already helping municipalities with their 1insurance needs.
The League has pursued setting up a self-insurance pool program for
several years but have been thwarted by interpretations of existing law,
and our attempts to change 1it. The League has a group insurance program
which is providing 1insurance coverage to over 80 municipalities for
workers compensation, general Jliability, business auto, and errors and

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



omissions coverage for law enforcement, public officials, and school
board members. However, because of the market and our inability to pool,
we are unable to improve the program and offer the coverage desired.

The League has not been able to research the current tort reform issue
well enough to commit to supporting all the recommended changes to the
Statues, or to make the direct connection between tort reform and the
current insurance problem. Like you, local elected officials are equally
concerned for both today®"s plaintiff and tomorrow"s taxpayer. The Board
of Directors is unsure whether the fault for the ~current insurance
problems rest with a reckless society, the insurance industry, the justice

system or State laws, or a combination of all. Therefore, the League 1is
asking the Legislature for help to analyze the problem and develop
reasonable solutions. Tort reform should be evaluated on whether it is

good policy, and on the long term effects, not just as a possible solution
to the current problem.

There is a problem. Municipalities, and others who will appear before
you, are unable to obtain or afford insurance to protect themselves, their
investments, and the public. The problem faced by municipalities is

unique. Municipalities are regarded as high risk clients by 1insurance
companies because they have a greater potential for being sued; therefore,
they have, historically, been victims of paying higher premiums. This,
itself, 1is not unique because the same applies to doctors. However, the
fact that municipalities are in the business of providing high risk public
services, such as fire and police, that they cannot stop providing just
because of the cost or risk, 1is unique to municipalities. Secondly,
municipalities are the victims of the "deep pocket" theory.
Municipalities are named 1in suits, directly or indirectly, regardless of
the degree of fault because there is a perceived unlimited ability to pay.
A claim is not limited by the amount of insurance coverage but by assets,
and juries perceive that municipalities need only raise taxes to pay the
claim.

The League 1is currently collecting information through a survey of its 116

members on their vrecent 1insurance experiences. The survey 1is not
complete; however, attached is the information from the communities that
have responded to date. Also included is information from other

municipalities in the AML Insurance Program, provided by our broker Frank
B. Hall R Co. of Alaska.

Several bills are before the Legislature attempting to address the
insurance problem in Alaska. We support the ~concept of allowing
municipalities to form self-insured risk pools. An AML Legislative
Subcommittee has reviewed the bills introduced this session and before
your committee, and has no problem with the tort reform measures most
completely covered in SB 377 and HB 532. However, the Subcommittee and
the staff will follow the hearings and your deliberations closely to
better understand all concerned before recommending any specific bill.
The League, of course, is available to help you in any way we can to find
short and long tern solutions to the insurance problems faced by
municipalities and others.



RESOLUTION O0? THE ALASKA MUNICIPAL LEAGUE
RESOLUTION NO. 86-13

A RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE
URGING THE STATE LEGISLATURE TO INVESTIGATE
TORT REFORM AND THE REASONS BEHIND THE
UNAVAILABILITY OF CERTAIN LINES OF INSURANCE

WHEREAS, insurance rates have increased astronomically and this
has caused businesses to close and has created a financial burden on
taxpayers in Alaska, and

- WHEREAS, municipal insurance rates have increased as much as
50C% in some areas, and

WHEREAS, ~ day care  operators, air carriers,  truckers,
contractors, CHA??-affiliated businesses, doctors, and architects are
in many cases unable to obtain any insurance, and

WHEREAS, the Alaska Municipal League feels strongly that an

investigation into causes should be made and a solution to this
problem must be found this vyear;

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal League
that the Office of the Governor and the Alaska State Legislature are
urged to immediately pursue all avenues available to solve this
problem and find a way to provide ins-"-"'—----

Adopted this 16th day of Novem

LEO B. RASMUSSEN, President

ATTEST:
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MUNICIPALITY

ALAKANUK
ALEKNAGIK
BARROW

BETHEL

CORDOVA

EAGLE
FAIRBANKS
GALENA

GAVBELL

HAINES BOROUGH

HOUSTON
JUNEAU

KAKE

KENAI

KODIAK
KOTZEBUE
LOMR KALSKAG
IVeGRATH
NULATO
PALMER
PELICAN
RUSSIAN MISSION
St. MARY'S
SAND POINT
SITKA
SKAGARY
SOLDOTNA
TENAKEE SPRINGS
UNALASKA
WALES
WASILLA

** ALL INFORMATION COMPILED BY THE ALASKA MUNICIPAL LEAGUE BY SURVEY. BACK-UP IS

AVAILABLE THROUGH THE AML 105 Municipal Way, Suite 301, Juneau, Alaska 99801

LAST

YEAR PREMIUM/COVERAGE
UNINSURED

$ 4,500

$ 4,100/$ 1 million
$350,000

$ 21,000/$ 1 million
$ 3,365/$500,000
$212,876/$20 million

THIS

YEAR PREMIUM/COVERAGE
UNINSURED

$15,000
$10,000/$500,000
$600,000

$ 31,850/$500,000

$ 8,739/$500,000
$514,167/$5 million

REPEATED CANCELLATIONS/PREMIUMS WP 200%

$ 19,300/$ 1 million
$ 25,000

$ 6,484/$1 million
$ 23,906

$518,000

$ 10,617/$1 million
$ 85,000/$10 million
$ 90,083/$500,000
$140,000

$ 2,500/$1 million
$ 13,596

$ 4,500/$500,000
$138,000/$10 million
$ 7,457/$500,000

$ 2,580/$1 million
$ 4,200/$1 million
$ 45,000

$ 53,753/$10 million
$ 31,883/$1 million
$110,000/$10 million
$ 13,670

$131,124/$ 14 million
$ 11,663

$ 11,000/$6 million

$ 15,617/$500,000

$ 34,797

$ 11,640/$500,000
37,444

$1,253,900

$ 7,080/$500,000

$320,000/$10 million

$155,725/$500,000

$280,000

$ 5,000/$500,000

$ 41,063

$ 12,000/$500,000

$219,000/$1.5 million

$ 15,908/$300,000

$ 5,000/$500,000

$ 5,000/$500,000

$ 80,000

$131,628/$5 million

$ 55,806/$ 1 million

$270,000/$10 million

$ 42,000

$ 99,468/$4 million
UNINSURED

$19,000/%$1.5 million

% of

budpec
4%

13%

10%

6%
2.5%
5%

3.5%

16%
2%

5%
5%

7.5%
5%

11.5%

10%
%%
N
6%
6%
16%
10%

%

JOIN/
suppor:

POOLINI

YES
MAYBE

YES

5

MAYBE

MAYBE

YES
YES
YES
YES

YES
YES
YES
MAYBE
YES

YES

MAYBE
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»Utt ot atasta

THIRD JUDICIAL DISTRICT

GOLDEEN GOODFELLOW 303 K STREET

Assistant Area Court Administrator/ ANCHORAGE, ALASKA 99501 (9071254-0440
Clark ol Court

Memorandum

To: Karla Forsythe
Staff Counsel

From: Goldeen Goodfellow
AACA/Clerk of Court v

Re: Personal Injury Statistics

Date: April 9, 1986

I had Sue and Melissa go through all of the Case Characterization
Forms which we have iIn LeEllen®s office at this time. They picked
out the personal iInjury cases and put them into categories of Q)
$100,000 and under, (2) more than $100,000 and (3) no amount
indicated. They looked at a total of 188 Case Characterization
Forms for personal injury cases. The breakdown is as follows:

$100,000 and under - 120 cases - 63.8%
more than $100,000 - 43 cases - 22.8%
amounts not iIndicated - 25 cases - 13.3%

IT you want me to, 1 can continue to monitor the Case
Characterization Sheets as they come in and add to the above
figures.

cc: Douglas J. Serdahely, Presiding Judge
Albert H. Szal, Area Court Administrator



Alien R. Cheek
Attorney al Law
Northvard Bialirg. Site 214-G
Fairbanks. Alaska
0L
7456863

April 29, 1986

RE: LIABILITY INSURANCE CRISIS AND TORT REFORM LEGISLATION
Dear Legislator:

Please find enclosed information regarding the liability
insurance crisis. My clients ~nc your constituents are very
concerned that spokesmen for the iInsurance industry have
indicated that liability premiums will not be reduced if
tort reform legislation is enacted. As 1is indicated in the
article entitled “Taming the Latest Insurance “Crisis™"
printed in the New York Times, April 13, 1986 edition:

"Perhaps most significant, insurance companies have
consistently refused to reduce their rates in exchange for
legal limits on liability. If their problems were traceable
to the civil justice system, then they should jump at the

I strongly urge you to vote against any tort reform
legislation unless and until the insurance industry comes
forward with sufficient financial information with which ro
determine whether or not the present liability Insurance
crisis iIs In fact the product of the industry®s onr,
price-cutting policies of recent years. Additionally, any
tort reform legislation which would of necessity limit the
exposure of the insurance industry should be tied Into a
definite and substantial reduction iIn Insurance premiums to
the Alaskan consumer. It is further my opinion that all
tort reform legislation should be tabled pending a further
in-depth analysis of the extent of the problem and other
possible solutions to this problem.

Sincerely ycurs,

ALLEN R. CHEEK

Enclosures
ARC/e]



REFORM

INSURANCE,

NOT LIABILITY LAW

Taming the Latest Insurance 'Crisis’

B> kOUERI HUNTER

-iii. laics: hobiiity insurance
p"em.like-ib  ede-jessum, is
[- wiji-'y amibuitn) to overly
gu runs june:. ana tour: decnjons
e\ponding manufacturers' habii.iy.
As i, lot: precedm% ori-l9nT
inlie ii sold abouf the iuno-mcnta!
c00Se — ii.j sharp ups and duwiis of
liltinsurance industry's prohi cycle.

iill gradual expansion o! legal li-
ability and the ptufi! cycle err dis-
|UICt p’cjic-.TiL'iu arid should I*s
irralrd s~ .-, Tt,-. lorc.ir La.
n. causedrates |i.i_a:v urul; Li-
Cully L. [illithi flaTt" 1Os. ihU->,
hmiiu.c l.-bils.v_and restricting ju:y
award.- wjlJ ibui avert future iraur-
iiilt* sqUeo/eS, Lai flattening Lit in-
surance, CVli; m

1

Cor..ijrr tin-roller-cu-ster ncit ilie
v tuti.du.ir> Lai taken uiiu: ir,
ii. ai decade; )

« 1975, Tne bottom The industr
e—meo 4 t-rcenl o' equity, well
In.v. Lie aVc. utt lor all industry.

|,||-7Q iu IR77. The dsnn:. TLt com
d insufance iltVTOCketS rey 3vj li:r-
cent, or more tor many doctors,
rt.ariviaciuieri r.nd iilie;-.. at insur-
ance companies’ profits iea), oy mure
cnoh mr. percent o

Oye-u T(. UM, =iie tall Tlit high
profits atfract a flood of tieW Capital,
insurers begin culling price.-, and in-
suring poor. risks. so-as lo uolain as
many premium dollars as possible lo
intail ei me high interest rules Pul
prevail. No: sutprisingly. Uie indus-
try's proliLs decline. lo'a2 percent rt-
lart. on equity in ibs-t. )

* hico 1u_197* A new ascent. As in
167Cai'id JST7, d..<iors. manufacturers
arid municipalities, this lime joined
¢> day-care centers and nurse rrod-
wives, fund insurance cosis ruing by
Sa percent anc more — if Kiev can
get insurance al ah. As Uie industry
faises iotal premiums by £26 billion
while redu.cm%. coveragé, Uie stock
prices of liability insurance ccmpa-
rues rue by Mipare ent, twice ihe rise
of me Dow Jonei industrial average.
D-rm qlhe fiisl quarter ol 19ak. insur-
ar slocks n.se another 21 percent.

_ 1, as iti thifc. the insurance in-
dusiiy blames_Uie legjl system for
the huge premiums Their’impluusi-

Rilia~ Huahlei, hiOcul Imuruncc
AcHWUStrulur fran VA lu HLL i
EU'SIOIHI o: ire Kuhoiiul Irwiunec

onsumer O/cu/iczuhun, n cumunier-
orienled uT.LNiZAN

Liability Judgments: Two Views of the Trend
verage award:, <.liability cases, dale eo.er Coal. Count, Il...

A o8 FNoWr i doniiltinid e ao.art

G AVERAGE AWARD

o>V

J.
DIA/,JAWARD
LT —
it
!

i, Lol I r.:J -C

! o 166 i
SjcekiueroQr jsjectena=G0Dt

Lie claim is iriat judges and juries Pe-
cairn generous in 19/c, stingy for Hit
noil €ighl yean ana inéxplicably
genen.nd again in_ISlii.
Actually,”liabihiy award., arc rt-
maritably cci.naisieni. in consjam dol-
lars. the niedian award has hovered
around CIOMK' over the las: 25 years,
according to Uie Rand Corporation's
Institute “lor Civil Jusnca, alLnuugh
me averaﬁe award_has risen appre-
ciably, reflecting Uie impact of a few

huge settlements. o
— Legislated limits on liabilily
awards have jroved  ineffective.

Many cities and towns ii. Pennsylva-
nia. for taampie, cannot Pet insur-
ance even though Uit Iepls ature vir-
tuallv Immuruafed them front liabilily
Uie lasi time insurance rates shot up.
The reason, slmgl}{, is thai insurance
rates and availability are determined
by me_ profit cycie. no: by juries.
Peniapt roes: significant, insur-
ance companies have constsienUy
refused to'reduce their rates in ex-
change for legal limns on liability. If
their problems were traceable to Uie
civil justice system, then they should
jump at the offer. o
w> Certainly, the legal sysierr, is no:
Perfect. Reforms, such™ as limiting
ees for both plaintiff and defense
lawyers and penalizing frivolous suits
and”frivolous defense delays, would
enhance efficiency. But ii ‘would be
unfair end nonsensical to limn com-
Pen,satlon for |nHur|es‘ without provmg
hai such a reform would work an
providing an alternative. ,
Our expnence with ncMaull auUi

onsuranct- is instructive. No-fault sys-
tem: were enacted only after exhaus-
tive studies showed that people with
relatively minor injunes were over-
comperuaied while Reople with se-
vere_injuries were, undercompensat-
ed Thus, a no-fauli system for small
claims made sense.

In_contrast, the pacKage of " re-
forrris” sough: bg/ tiie_insurers &and
recently endorsed by President Rea-
anZ{not only involvts no frade-offs —
it lakes away rights of mwred people
without giving them anything hack —
hut is unsupported by any data about
how victims iare unaer the current
*system, what dn ves up costs and how
a given reform would affect victims
or change system costs.

tr«JECURRING insurance crises
L .. will hecontrolled only by msur-
U ‘vaance reform. Although® insur-
ance is a national, 73:0 biition busi-
ness, it is requlated 0n|¥, by ihe states.
But most state regulation is of con-
sumer insurance: commercial insur-
ance is almost entirely deregulated.
Thus, deregulated commercial insur-
ers are exempt from Federal anti-
trust laws and from_oversight or
rosecution by the Federal "Trade
ommission, dnd effectively exemp:
from Federal income taxes. Over the
last 10 years, %ré)glerty/ casualty in-
surers earned illwn but receive
a net tax: reiund of J125 million.
Last week, a special commission m
New York proposed a plan that would
restrict insurers’ freedom loset rates
and cancel coverage, and would give

municipalities tfie right to form ..-ur-
alicc psuuls In retunt. ito-urer. wv-id
gel some prote. lion atotnsi 1= -a..."
Suits, the ngiii lo pay out seiiir 0|e|||ts
over several years and p*vicw'tlon
agains! one insurer fs.y:ng li: entiie
award when several rarues flute ie-
sp+.|5|L:]1:y. o _
he plan, corr.binisi with ce-vt m. i
Cuumo's silpulatiwi that hn.r - tin h-
ability awarils hr acconipaiot-d ty re-
ductjons_in_ prenuunis, r.ai mucn
merit, arid, if enacted, would tv a con-
structive step and an excellm.: model
lor other states. But more r.ted; n t»
done or, the Federal level Sjv-.if=. il-
ly, Congress rhould d.. the fui, +-<:>.

«Repvaa! Lfif- insurance mcha.iy s
amilrysj. exemption Now. aiiitmil-
lefc> of tlie Insurance Services Dilica,
a raic-tnaltmg nrganiiation run b
U,r insurance companies, set rates
lor most types of insurance.

* Create’a Federal Office of Insur-
ance to monitor the industry anu et-
taPlish minimum standards for state
regulators, _

e KeP_uaI Uie insurance industry's
exemption from Federal Truce Com-
mission jurisdiction

« Expand Uie- Kisk-Keteanor, .
which ‘aiiows manufacturers — but
not other basmesses — lo join fo-
?ether to self-insure or bargain fur
ower rates. Tnis would pre-empt
state laws.

The states could Lake several step.-,
to bring down rates, starting with en-
forcing Uieir own laws. Must states
rely on competition to control rates,
but competition cannot control prices
when theélenodlc cartel pricing takes
over. And states should follow New
York's example and require insurers
tv give adequate nonce of, and clear
reasons for, cancellations or refusals
of new coverage. , ,

They shouid’ also build up t/Kir
regulatory hodies — half du npt ru t
have actuaries, and lew require _cun
sumer representation, One excejkior,
is New Jersey, where the pub'ac adv, -
Cute may intervene in insurance rafe
cases, with the cost bunie by uie in-
surer seeking a pnee increase. Tnis
both discourages insurers from .seek-
ing fexoroitant increases arid mini-
mizes public outlays, .

The roller coaster is now leadutig
the lop of the first big hill — the steep
pari ol the nde, toward excessive
?r_oﬁts] Iriayear orso, the downward
rip. will start, heading us toward a
1995 "Crists." To slop
coaster nde, Congress should apple/
the brakes of insurance reform.

the roller-
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Fact Sheet
EacKground/Kev Findings ot Keg. Jonn LaF'alce (D-KY)

Jonn LaFaice on March %J inserted in the Congressional Record a
tascinating analysis ot tne current liability ‘insurance crisis.
LaFalce is undoubtediy one of tne most informed mamoers of
Congress wno as far back as i"Ji held product liaoility
insurance hearings covering 5 voiun.es, b witnesses on io

separate days.

Some of LaFaice's findings bacK then //ere wnat we hear today:
500 to 1000 % premium increases, companies "going uare"
capricious increases oearinu no relationsiiip to claims
experience.

Otner findings were:

-Kegarding the meaning of the word "loss": I gquickly
found out that in the insurance industry appearances can often
hedeceiving... You and 1 might think we know what a loss is:
it means something that has been lost, rather simple. iNot so m

.insurance... The definition of "loss™ varies upon the
context... It you wuse the word "loss™ ...in finanical reporting
to the States it means one tiling. | f you use the word.. in
ratemaking it means something qguite different... "Loss" also
includes within its definition , reserves that have been set
aside for claims tiiat have been reported... and claims tnat the
industry says prooably have occurred, out which it nas

absolutely no Knowledge ot wnatsoever.

yu% of written product liability premiums were not
primarily cased on actuarily determined races. A substantial
portion were based on the subjective judgment of tne
underwriter... Now that's a fact, and a disturbing one.

- Any literature you read circa 1y76—7 contains the truism
that we had gone from a handful of product liaoility <claims to
the point where we had 1 million claims per year...But wnat was
the reality? The best judgment of the Insurance Services O0ffice
or the number of prouuct liability <claims was from 6U,UUG to
140,000. The insurance underwriter's perception of reality was

inflating reality by anywhere from 700 to bUU%.

-In the media we read continually about multimillion
dollar settlements and verdicts. The 1S0 reported in its



testimony that tne average payment tor bodily injury czxaiois is
$13,yIl. Tnat's a tremendous uirterence from a million uoliars.
\ot only uiu statistical gimmiCKery create a misleading average,
but ISO also failed to factor m wunsuccessrui claims wnich were
closed without any payment at ail. If you use the true facts,
you would see that the average payment... was not in the
rggiISIiozns nor even $13,911. The averaue oayment in reality was
5y2.

IBNR figures - incurred but not reported- also require
close scrutiny. In this area there is no effective way to
monitor the insurance industry. When tne IKS did studyreserves
subsequent to the medical malpractice crisis, it discovered the
insurance industry was overreserving by approximately 30-45%.
The lowest product liability reserving was 32% by Travelers,
whereas Crum and Foster was the hignest with its IBNR accounting

for 7i.4% or all its reported losses.

history really does repeat itself- but this time it has
done so with a wvengeance... The picture is indeed bleak.
Unfortunately, cased on my previous experience witn this issue,
| am not confident that state insurance commissioners will oe
able to adequately handle the problem... Nothing has happened in
the intervening period to alter this conclusion that a

State-by-State approacn to the insurance crisis simply is not
adequate, and that a Federal response is warranted.

CAUTIONARY NOTE

Jonn LaFaice is no tool of the trial oar. He nas called tor
[imited uniform federal product liaoility legislation as part ot
his package of reform. But so mucn of what he says is good that
it is worth getting out his news.
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FROM:

John L. George* Director DATE Marcn 17, 1956
FILE NO.
TELEPHONE NO.

SUBJECT 1985 Underwriting Results
Other Liability
Donald DeMuth
Cnief Financial Examiner

You have asked me to review the underwriting results of approximately the
10 leading writers of the line “Other Liability" ’(17)e in the State of
Alaska. The results of my study follow.

You will note that | have actually supplied statistics on 13 ccmoanies.
The reason for the three additional companies are: You stated that you
did not want companies like "State Farm" - companies that are not traci-
tionally considered to be writers of Other Liaoility included. For this
reason, | did not ".now if you wanted ARECA insurance Exchange included or
not. 1 added one company and you may exclude ©“A_RECA" if you wish. |
also question the accuracy of tne Continental insurance Company"s Alaska
direct losses incurred figure, and both noted a probable aoerration in
schedule rr* figures ana am aware that CIG"IA made some big reserve
adjustments which may well be without basis at year-end, and wnich may
have skewed Alaska Pacific Assurance Company®s figures. You may, nence,
eliminate the figures for these two companies if you wish and still be
left with the statistics on 10 companies. I also eliminated the figures
for the Insurance Company of North America as their page 14 figures for
this line are probably erroneous and meaningless.

The Tfirst area of experience that 1| looked "at- was the company®s direct
underwriting results in Alaska. The results are summarized as follows:

Kink by Alaska Alaska Alaska Alasxa

Freniics Direct Direct Direct Direct Alaska

Written Free iuis Presltn Losses Losses _Loss

In Alaska Written Earned Paid Incurred Ratio
12 Federal Insurance Company $ 759,348 $ 556,132 4,380 $ 32,247 g1 6
13 The Continental ins. Co. 552,533 559,869 299,050 ( 387,290) °
10 Pacific Marine Insurance 792,416 803,528 150,530 245,804  30.41

Cc. of Alaska

2 Alaska Kational Ins. Cc. 3,933,243 2,703,705 1,581,656 2,173,774  80.42
1 AK Pacific Assurance Co. 4,148,556 4,329,380 1,845,266 2,960,272 68.42
T~ Freeroont Indemnity Co. 1,531,809 1,600,374 283,530 855,617 53.5%
9  AP.ECA insurance Exchange $75,398 §75.258 50,849 175,312 18.CS
6 Frovidence Washington 1.827,910 2,424,073 4,275,334 2,817,529 116.22

Insurance Co. of Alaska



John Georgs -2- March 17, 2.%

5 Indstrial Indkmity 1,638,290 182,165 1,26,617 1,<3,27 7/3L
Gompary of Aladka

< Alda mrae Gmpay 1,80,1% 1,509,790 56,3S £26,96 5621

3 Kl tLnion fire Il . 3,732,765 2,6%6,85 10,633 57,19 21.91

1 BEploers Inurace of 7,80 65,177 IxX<EH 915 T
Waseu, A Mutual Company
8 Gaeral .‘cudat s 1,445 95,98 2.3/ 2.5 S
Copary of Africa
523,781,008 521,649,998 $10,621 ,73L $13,<37,53 .21
* Meeningless
The column above entitled “Alaska Direct Losses Paidl is not of much
significance. I included it only to illustrate the great disparity
between 1losses paid and losses incurred in certain cases. There are a

number of possible reasons for this disparity, but 1 cannot identify
which reason 1is responsible for the eases reflected 1in tne above exhibit.

for comparative purposes, | attempted to oevelop the same information for
the same companies on a national basis. The companies are not required
to provide this information on a national basis, but a few companies
volunteer and, hence, complete page 14 of the annual statement on a
national basis. Trie results of this comparative stuoy coes not reveal
very much information, but the results are as follows:

park by 7Elasl Natael reticael  Natdadl
Premium Darect Direct Direct Direct \otiael
Written Preciun Premium Losses losses -  les -
In Alada Written Eamed Paid " Inured Ratio
? Fakral Insrance Copary Infomation not aailicble.
1B Tre Comarnettal Ins. . Infomataon ot asallable.
10 Pecrfic Marire lnsrae  Information not aaileble.
Q. of Alada
2 Alda Natigal Irs. .  Infomaton ot aailable.
1 At Pacific Assurace 0. Infomation ot aaileble.
7 Aeaen! Indemity @, $31,65,02 $3<,211,1583 $5,6/9,707 $63,934,431 157 .«
9 A-EA Inlraxe Bdare Ntaaal eqeriee sae as Aladan  eqeriare.
6 Provicence Washington Infomataon ot aaildole.
Insurane . of Alada
5 Inastrial Indemity Informataon ot aallsble.
Copary of Alada
4 Alda imuane Gopary Natael eqeriee sae a5 Alaskan  eqeriae.
3 Natll Union Fire Irs. . Informataon ot aailable.
11 HBEploes Inmraxce of  Infomataon ot aailsble,

Wauseu, A Muttal Gapery
Gaeral Accident Irs. Infomation not aailzble.
Copary of Arerica

(0]



John George -3- viarcn 17, 1535

In an attempt to get some kind of comparative information - Alaska vs.
National - 1 then decided to take a look at the same companies®" net
national business. This 1is not a direct comparison due to the fact that
net business is net of assumed and ceded reinsurance, but tne annual
statement dees not reflect direct national premium earned, only- written,
so | had no cnoice.

Tne result of this study is as follows:

Rark By Naticel  Natiodl Naticel Natioal Nataael
frzr.lvz ot tot ot tot ot -
Wrrtten Premiunm Arcsitm Losses Losses Loss.
h Alada Written Earmed Paid Inourd Ratio
E Fabral Inace Gpay $£23,54,7645166,202,490 5 2,488,524 $ 55,590,554 514
1B Te Cotaretal rs. . B, 6370 R,06,27 1556,743 30,990,173 H.7*
10 Pecrfic Marire 1msuraxe  lot Aplicauie
. of Alada
2 Alsda Natacal Is. G 2.077,773 1,547,010 227 1,051,534 dcUr
1 AX Pacrfic assurane . 354,46 3,2Z711cP 35508 518,A1Y.r
7 mearait Inoemity G BA, B 55020 U027, 36,84,86 1IB0
? ARA lnsraxe Bdae 82,85 523,85 ThH 15,32 22
£ Provicence Weshingtn ot Aoolicadle
Insrance @. of Aledka
5 Indstal ety ot Aplicole
Gopary of Aleska
4 Alda mmarae Gpay ot Aplicole
3 ftat'l wnion Are Is. . 7,341,310 28,621,246 8,724,006222,277,50 73.4*
1 bBploes Insraee of 112,716,611 14, 7P,066 73,5G,%E * 72,177,983 6.5
Vausau, A Muttal Gopary
0 Gaeal tocidat Irs. B ML 02034 10PN 20.66.98 714
Gopary of Arerica

$-35,656,00 $643,223,815 2,656,200 $h, 76,156 73.4-C

I also felt that it might be interesting to make a similar review on an
Occident year basis rather than on a calendar year basis-. The reason for
tiiis comparative review is that reserve changes maoe curing 19S5 applic—
able to prior year business 1is reflected 1n tne calendar year 1SS5
experience, but not in the 1925 accident year experience. The accident
year ousiness only reflects the company®s experience on accidents that "
actually happened during 1985. wmThe result of this review is as follows:

Rak By

Pramium Kat*1 tot 15 NatM tot 195 Nafl tot 195 Kat'l tot 1

Wrrtten Axcidet Yer Accidet Year Acciaait Year  AccidentTYe

h Aladka Pramium Eamed Loss Payneits  Loses Incurred  LOss Ratio
P Feeral I'mrae Gopay $166,32,480  $ 8,110,100  $77,210,54 46 H

B Tre Gnaretal I's. . 32,056,247 1,618,5» 24,590,36 75.72
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Pacific Marire imurane ot /oolicdle

. of Aleda
2 Alada raticel s, . 1,547,010 24,40 1.012.47%6 @.:
1 A Paific Assrane @,  -3,271,00 <14,2£S 2,730,086 ar.:
7 HReairt lntfamity Cc. 26,542,230 1,896,628 %£,45512 1M.c
d ASA inrae Bdae 83 % 0,45 57,561 44.1
€ Providenee Weshington It /olicble
Insrance (. of Alada
5 Indstrial indemity ik Apliceble
_ @Gray of Aleska
I Aleda Insurae Copary ot Apliceble
3 tw’l lhin Are 1. . 33,321,256 7,165,600 211,143,06 5
1 wv=loas Ineraxe of 104,756,072 6.0%5,54 5,211,511 AB.C
Wausau, A Mutual Gr.aay
a Greral Acidat ks 520801 1,15 200 16.247.12? iz o
Cramy of Aieria

36,22,80 55,1509 HAC.00,B< 6/.]

Overall, in spite of all the tc-ars tnat me insurance inci."iry is shec-
Giro, it gppee."S to me that tne insurance 1inoustry 1is doing quits well

for mis line. Unfortunately, accicent year oirect statistics are not
available for Alaska, out 1 would guesstimate that if they were, they
woulc reflect a loss ratio down arounc 5C-. I also note tnat the raid

loss ratio for accicent year liisS, on a national oasis, 1is cown crour.G
£Y%. Fat city on investment 1income coming up 1in 19sd, particulariy in
those states that do not allow pre- any postjudgment interest.

I v/ouiu suggest that you nave your market concoct “tate section* follow-up
on tnis memo - perhaps ooing some research .work in some of tne-comoanies
otrices. I nope to take a look at Providence Wasnington Insurance Company
of Alaska and Industrial Indemnity Insurance Company of Alaska shortly,

as both are overdue for an examination.

I would also suggest tnat you have your rate people pernaps taxe a look

at 158- experience for comparative purposes. It might also be interesting
to go a policy year review of the same companies for 1534. This informa—
tion snould now be availaole but it is not reported 1in the annual state—
ment. It would entail a special statistical call.

All rigures reficcteo in this memo Zeere taken from filed annual state—
ments, but | nave no idea how accurate the information is.

DD/mst3523m
031735b



ALASKA ACADEMY OF TRIAL LAWYERS
1015 W. 7th Ave.
Anchorage, AK 99501

FOR IMMEDIATE RELEASE FOR MORE INFORMATION CALL:
April 22, 1956 Ames Luce  27C-1191

STATE MEMO SAYS INSURANCE COMPANIES
VERY PROFITABLE IN ALASKA

Counter to unsubstantiated claims by the insurance industry, a
memo written by the state's Chief Financial Examiner for
insurance indicates that Alaska insurers are in excellent
financial shape. The top 13 regulated insurance companies doing
business in the state maintained loss ratios 201 hetter than the
conventional break-even point for the "Other Liability" line
during 13S5, and performed better in Alaska than they did
nationally. The businesses most hard hit by the recent round of
rate increases are covered by "Other Liability" line policies.

"Overall, in spite of all the tears that the industry is
shedding, it appears to me that the insurance industry is doing
quite well for this line," concluded Donald DeMuth, author of the
memo. DeMuth also called on Division of Insurance Director John
George to conduct followup investigations on company
rate-setting.

- nic



"The greediness of the insurance industry in this state appalls
me," asserted Ames Luce, an Anchorage attorney. "The figures
indicate that companies were making sizeable profits BEFORE they
began imposing massive increases. Businesses and consumers have
been bludgeoned by rate hikes in the last 6 months, and all that
money is going straight inro the companies' pockets."

"I want to know why the industry is trying to puli off this
charade, | want to know why the Division of Insurance continues
to approve the rate increases without adequate substantiation,
and | want to know when Alaskans can expect rate relief on
insurance policies," Luce said.

The Division of Insurance memo indicates that the top 13
insurance companies had an average "loss ratio" of 62.3%,
compared to a national average for those companies of 73.4%
during calendar year 1985. (The "loss ratio" is the industry
benchmark for profitability and is calculated by dividing "losses
incurred" by "premiums earned". According to industry analysts,
a company breaks even, including a healthy profit, with a loss
ratio of 70%. Lower loss ratios mean higher profits for the
company.)

A more accurate picture of the industry's health is found if
statistics are compiled on an accident year basis (accidents that
actually occurred in 1985). The same 13 companies averaged a

- Uaore -



63.3% loss ratio if nationwide business is taken into account,
while DeMuth "guesstimates" that their Alaska business alone
generated a very profitable 50% loss ratio.

"The insurance industry has nearly two dozen lobbyists in Juneau
pushing to reduce wrongdoers' responsibility, pushing to reduce
victims' rights and pushing to increase company profits," said
Luce. "I think it's time our legislators called a halt tc this
charade."

The line of insurance analyzed in the memo covers municipalities,
day care centers, non-profit boards of directors, errors and
omissions insurance for architects ana engineers and malpractice
insurance for attorneys. Excluded are auto, Workers'
Compensation, aircraft and medical malpractice insurance.

-END-



COALITION FOR CONSUMER JUSTICE

WHAT HAPPENS TO INSURANCE RATES
WHEN "TORT REFORM" LEGISLATION 1S ENACTED?

Virtually every "tort reform" measure the industry is seeking 1is
currently the Taw in Ontario, Canada. Yet the insurance industr
Is raising premiums by 400 percent, cancelling coverage in mid-
term and ‘refusing to provide coverage at any price In Ontario,
Canada just as it is in the United States. For Example

* The 1nsurance industry has refused to provide insurance at
any price for Ontario” day care centers

* The insurance industry has refused to provide insurance at
any price to all bdt 1 of 121 Canadian School Boards
responding to a questionaire.

>

The insurance industry has refused to provide liability
insurance for Toronto and many other cities.

* The insurance industry has raised premiums 1000 percent and
at the same time reduced coverage for the'Ontario intercity
bus industry.

* Hospitals in Toronto can still get insurance, but only at
greatly Increased premiums.

An insurance company renewed the Ontario School Bus
O&erators Association's policy on December 1, 1985 -- at
400 percent more than it chargéd the year before.

If any of the organizations denied coverage were ever sued -- and
many "of them have never bheen sued in the past -- they would be
sued under the laws of Ontario, where pain and sutfern1? aws-ds

are capped at $185,000, punitive damages are virtually non-
existent, contingency fees are prohjbited. and the plaintiff must
pay the defendant™ attorney's fees if he loses. Yet the
Insurance indystry Is raising its rates 400 percent and more,
cancelling. policieS in mid-term and refusing to provide coverage
at any price both in the U.S., which has not enacted the toTt-

rovisions the industry seeks, and in Ontario, Cariada, where such
provisions have long been in the law.

215 Pennsylvania Ave., S.E., Washington, D.C. 2(KX)3, (202) 546-499G



FACT SHEET ON THE INSURANCE CRISIS

1. The insurance crisis is due primarily to the cyclical nature of the
insurance industry.

Insurance companies cut their prices when interest rates, and
thus their income -fron investing the premiums they collect, are high;-
they raise their prices when interest rates, and thus investment

income, are low. They overreact at both the top and the bottom ot the
cycle. (See Chart 1.)

Wall Street understands the i1nsurance industry cycle: while the
crice of insurance rises and falls, iInsurance stock prices just keep on
rising. For example, since 1975 the property/casual tv insurance stock
index rose almost 5007,, while the Dow Jones Industrial Average did not
even double. And during 19S5, as insurers complained of their dire

financial condition, the property/casualty index rose by 507., almost
twice the rise in the Dow. (See Chart 2.)

2. The speciaI.BrivHeges enjoyed by the insurance industry are
largely responsible for the insurance cycle. For example:

A- The 1insurance industry is exempt from the antitrust laws. This
allows insurance companies to agree to raise their prices without fear
ot antitrust prosecution. Executives iIn other iIndustries who act in
concert to raise prices can go to jail.

B. The insurance industry is exempt from federal regulation. In all
other cases, when the federal government exempted an industry from the®
antitrust laws it substituted regulation for antitrust enforcement, as
if did with trucking, railroads and utilities. The iInsurance iIndustry
is unique: that i1t i1s exempt from both antitrust enforcement and
federal regulation, leaving the federal government impotent to deal
with the dramatic price rises, mid-term cancellations and refusals to
insure at any orice so prevalent today.

C. The insurance industry is protected from competition by state
reonlation. Many state laws prohibit businesses, as well as consumers,
from joining together to buy insurance at a lower rate, and state and

federal laws prohibit other financial institutions from selling
Insurance.

D. The insurance industry is exempt from Federal Trade Commission
scrutiny. In 1979, after the FTC publ-ished a study critical of the
life iInsurance industry, Congress prohibited the FTC from ever again
studying — let alone prosecuting — any sector of the iIndustry.

3. The property/casualty insurance industry is exempt from federal
taxation.

According to the General Accounting Office, the property/casualty
insurance industry earned a profit of $75.2 billion during the period
1975-E4, yet paid nc federal income tax. The iIndustry®s tax exemotion
IS due primarily to three iInsurance industry accounting privileges: the
most significant such privilege is the provision allowing iInsurance
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Chugiak-Eagle River
Chamber of C ommerce

P.O. Hnx 770355 / Eagle River, Alaska 99577

*PLACE OF MANY PLACES"
April 11, 1986
Senator Tim Kelly
Post Office Box V
Juneau AK 99811

Dear Senator Kelly,

On April 11-h the Chugiak - Eagle River Chamber of Commerce Board of Directors
unanimously approved the following resolution:

"Be it resolved the District 15 Legislators be requested to vote
against C.S.S.S.H.B. 532."

"Be it further resolved that legislation which lessons the rights
of injured persons should only be approved if there are guarantees
that the reduction of these rights will substantially reduce
liability premiums.”

1 am submitting this letter at the direction of the Board of Directors and
request that you keep the Chamber advised on developments.

Respectfully,

Edgar W. Smoot
President

EWSiazh
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SOLUTIONS TO THE LIABILITY

Mr. La FALCE- Mr. Speaker, it is not otlen
that a problem roaches cnstt proportions, but
thousands ol businesses, municipalities and
individuals across th6 country will adest to the
existence ol an insurance liability crisis. With-
out insurance, many segments Ot our society
cannot function. Yet, dunng the past year, pre-
mium costs nave escalated to the point where
liability insurance has become unallocable to
many. And, even those who can afford liability
insurance find that they cannot buy it at any
price. Unless this crisis, and that’is exactly
what il is, ol affordability and availability is re-
solved, wa will soon find ourselves In a state
ot economic paralysis. ,

Cnses in tne insurance industry are neither
new ;0 me. nor s-irprising As early as 1S78, |
stated that "we have seen severe problems
with medical malpractice insurance; foaay we
are having_dillicultieo with product liabilify in-
surance Tomorrow, we are likely to Rave
proolems in othei lines ol insurance," Tomor-
row is today. The next crisis in the insurance
industry has arrived. , ,

Our ‘constituents are demanding relief, and
rigntfuliy so. They are caught in an insurance
cruncn,” which leaves them either completely
without coverage, or coverage that is obtain-
able only ot astronomical Bremmms.,There is
nod singlé solution to a problam of this magni-
tuae.
sive mulilacied approach which acknowl-
edges tne complexity of the problem. The
package of reforms that | am introducing
today oilers precisely such an approach.

Durin mP/ time today, | would like to ad-
dress the following topics my previous in-
volvement with this issue as chairman of a
Small Business Subcommittee, tho problems
within the insurance industry which mY sub-
committee uncovered, and proposed solutions
which | am introducing in this Congress.

ather, what is required is a comprehen-

INSURANCE CRISIS

A SUBCOMMITTEE INVESTIGATION INTO THE
INSURANCE CRISIS—IATE 1970-S

If we put there issues into a historical per-
spective, it quickly becomes apparent that
what we are lacing today is essentially a
replay of a similar insurance crisis that oc-
curred a decade ago. Indeed, It was durin
the fall of 1976 that | first became aware o
the problem of product liability insurance, and
insurance coverage generally, when | started
receiving complaints concerning unbelievably
high premium ‘increases from small business-
es witnin my congressional district in western
New York.

Several months later. In Fearuary 1977, |
was elected chairman of the Small” Business
Subcommittee on Capital. Investment and
Business Opportunities. In that capacity, |
started receiving complaints similar to that
which | had been receiving from my constitu-
ents regarding premium increases onIY this
time not just from western New York, bul from
across the country. | tnen decided to initiate a
series of hearings regarding the impact that
the product liability insurance shortage was
having on the small business person. ["did so.
and lo make a long story short conducted 16
days of hearings gatherlng 5volumes of testi-
mony from over 75 witnesses. o

During the course ol this investigation, |
also worked very' closely with the interagency
task force on product liability, led by tne. De-
artment of Commerce, wfose chairman was

rof. Victor Schwartz. .

My subcommittee heard testimony from
trade associations_ representing all types of
businesses, and iho story was always the
same: Their members were experiencing not
100-percend increases, but vary often 500-per-
cent increases, 1,000-petcenl” increases, and
even 10.000-percent increases in their premi-
ums. Many companies were simply unable to

eflord tne extraordinary high premiums for
Broduct liability insurance, and chose to “?o
are," that is. without coverage. If these sto-
ries sound famiiiar, they should. ,

Invariably, these trade associations claimed
that premiums charged were arhitrary, capri-
cious and unta'dy high; and that they oore no
relationship either to historical experience or
to quality control s'andards. They also pro-
[)osed ‘the solution." In a unanimous vote,
hey stated, “we need tort reform; we must
havG drastic changes in our tort laws."

Although certain changes in tort law. lor e>-
ample, unilorm product liability standards
seemed n make sense, tort relorm alone did
not seem likely to achieve a soli n. lhe pre-
miums bElng “charged were u i, arbitrary
and capricious, and this siiuatio _ould not be
rectified through tort relorm, buf rather re-
quired an indéplh examination ol the insur-
ance industry itsalf.

a pitfalls of the insurance ihdustrt

My inquiry took me tnroogh tne Iookmg
glass, so lo speak, because 1 quickly foun
out that in the Insurance industry appearances
can often be deceiving. | quickly lound out
that the vocabulary ot the insurance industry
differs markedly Irom_the vocabulary that you
and | ordinarily use. Their definition"a' use of
aword would often differ from our definition of
that s3me word. For example, tho word
"losses.” You and | might think that we know
what a loss is: Il means something that has
been tost, rather simple. Well, not so wilhm
the insurance industry. o

In the insurance industry, the definition of
"lose" varies depending upon the context in
which it is used. Il you use the word "loss" in
connection within financial reFortmg to the
Statcs, it moans one thing. It you use Uie
word: “loss" in connection with ratemaking, it
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means something cjuiic- Gitloronl Tr :r w icn
Hie insurance industry lo>purposes o' ilale fi-
nancial top;’ling uses me wont “loss." it
means that winch il paid out m settlement of a
given claim o’ jury verdict Out lho inquiry
aiso means tnat which it f<ss sot es.ja as ro
serves lor those claims that nave been report-
ed to it tn other words, “loss™ In this context
includes not ,jst what is actuati,- paid out. but
estimates ol future pas' outs as well

furthermore. me insurance industry also in-
cludes wilriin its definition ol “loss,” reserves
mat have been set aside ior claims that it
says probably have occurred, but ol wh.ch it
has absolutely no knowledge whatsoever. !
ecu s Inose losses IBNR (incurred bul no! ie
ported; However, when ii uses tea w?'d
"loss™ within the contexl ol rale—a>mg, i
does ncl include IBNR boaause it is deemed
statistically unreliable—and that's putting i|
ir.iidiy We'll pot back to IBNR a littio b-i later,
bui [ morel) wanted to sei mo stage lor tho
importance o! examining with a cl-.ai eye
eno ear virtually every piece ol mioima’.ion
you gel liom me insurance Industry.

Gaming an appreciation ot insurance inous-
by vocabu'a’y was not al that my subcommit-
tee learned from its exhaustive hearings V,e
e.uo ICE'r.ed tnat loss than 10 po’cent ol all
prodjci i.at'iiily premium doiinrs ware manually
derived—that is. nasod upon a manual tor
which there is some actuarial eradicate lor the
rales. This means trial in excess o' 90 per-
cm ol me p'emium dollars; tor product liahility
insurance were not primarily based on actuari-
al™ determined rates Ol this 90 percent, a
sjbstarit.a pohion were based on tne subjec-
tive judgment ol tne indiv.aual insurance un-
derwriter Now trial s a last, ana a disturbing
one at tnat

In determining whether premiums r.ol based
pnma i¥ on actuarial daia are ‘air or arbitrary
arid capricious, we have lo look a. whether
the insurance Industry's subjective judgment
that is both adequately end appropriately in-
formed

Hopefully, our percegtion ol reality and reali-
ty itself are one. Subjective judgments can
often bo good judgments. Informed judgments,
even appropriate judgments. Il there Is a dif-
ference, however, between our perception ol
realit% end the reality ilsel', then the judgment
may be erroneous, pernaps arbitrary, even ca-
pricious.

Gno of the most importan; factors thai the
underwriter must consider is tne frequency ol
claims—the number ol claim' m-' me occur-

nng per exposure unit. Any you read
circa 1976 and 1977, co: In it the
truism that we had gone  m e handlul ol
claims in tha late 1950's and early 1970's, to

the Pomt where we then had 1-miiiiori product
liability claims per year. Inlormahon put out by
the Insurance Imormation Institute and the
testimony of many of the trade associations
that came betorc my subcommittee, started
out with the tact that there were now 1-million
product liability claims per year. That was the
peiception ot reality. But wnat was reality?
Tno Insurance Services Olfico (ISO), e rale-
making and service organization with 4,900
employees, owned by all the major insurance
companies—they're ablo to do this because
of the antitrust exemption lo: the insurance in-
dustry under the McCarran-Ferguson Act-
made a closed-claim study. It studied approxi-
mately 24,000 claims that were closed during
an 6'/i-montl" period spanning 1976 and
1577. It said that in its judgment this study

IX)N <K LSSiONAL RECORD — ilOI'H!

represented 70 percent ot all ciamic that were
closed in the United States dunng trial brmo-
frame. And it was inn bc-st judgment o! Ino in-
surance Services CHtice that the ranpo ot
product liability claims por year was from
60,000 to 140,000. The insurance underwrit-
er's perception ot reality was inflating reality
by nnywhera trom 700 to 600 po'cer,’,,

About 4 months aftor ISO testified be'ore
my subcommittee on this point, two Insurance
companies—Aetna and Crum Forster—ran ad-
vertisements in national journals sMI using the
1-million figure. However, when you look to
the number of claims, you can see Shut me
perception of rea'ity end reality tisell d'lerc-d
markedly And n is on the basis o' real ty, not
anecdotal conjecture, that tho insurance in-
dust% should sot rates find Congress should

A distinction between reality end the msur-
ance industry's perception ol reality tegaidmg
InG fairness or unfairness o! the law also
exists. Even though t tnvor a uniform Federal
product liability law because tho present law is
tor murky, | do not subscribe to the view that
tort law as presently construed is responsible
lo* escalating premium costs Indeed, of el!
claims going through lo verdict, in 75 pe‘cont
of tne cases where the law was aopiien to the
tnrts by a ju'y. the plaintiff goi no recovery.
And tnis ".as not based on conjecture, but
unon the insurance industry's own 1SO closcd-
ciaim study.

The amount ot the award constitutes an-
other factor that goes into trie judgmental
P'ocess. In tho national media, we read con-
l.nuaity aboul multimillion dollar settlements
end verdicts. Yet, the 1SO reported in its testi-
mony before my subcommittee tnat of ell
tnoss 24,000 claims that were closed, the av-
erage payment lor bodily injury claims is
113.911 Thai's a tremendous difference from
millions of dollars, o: even hundreds of thou-
sands ot doltars. This S13.911 figure did not
receive widespread publicity, so lew people
even knew ol it. Bui even this low figure was.
upon very close analysis by my subcommittee,
most misleading.

Although the study was a closed-claims
one, that $13,911 d'd nut piepresent the aver-
age payment that was made. It was a figure
that used trended data. That is, what would
be paid in the lulure as It the accident hap-
pened today. lp determining their trended
data, the insurance industry also used an in-
flation factor ol 25 percent per year. The use
of these statistical devices greatly inflated the
so-called "average" payout figure. Not only
did statistical oimmickery create a misleading
average, but the ISO a'so failed to taclor in
unsuccessful ci3ims which were closed with-
out any payment by the Insurer whatsoever.

Il'you use the true facts, you wouuj sec that
the average payment for a bodily injury claim
was not in the millions, nor even $t3.9t 1 In a
study that Included 70 percem ol all Ihe prod-
uct liahility claims closed in me United States,
24,000 during an 8Vi-month period, the aver-
age payment < bodily injury claims was in re-
ality, $3.592. 1l you compared the amount that
was actually paid out in claims with Ihe total
amounl of premiums paid in to purchase prod-
uct liability insurance policies, you would find
an excessively large spread in lavor of the in-
dustry.

Tho insurance industry's IBNR figures—
losses incurmJ but not reported—also require
Close scrutiny, In this area, there is no etfec-
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li.e way to monitor the irisuia~.ee industry
Formerly, the IRS was able to do at least
tome monitoring of the reserves since they
were audi'iod on e kne-b) ime basis VWVnen,
however, the iRS d>d tm* ..ubseauent iy tli
medical malpractice- cutis. Il d.scovt-rco that
the insurance Industry was overieservina it
medical malpractice line by approximately SC-
45 percent.

Regrettably, tne IRS procedure has now
changed I' no longer audits on a Une by-line
basis so il can make i -'eic-rminaliun as N\
the valid!'* o! reserves ior iny given tins—:n-
cluding that w.lh me product liabiiily e>r
er.re, an area which no Si3lc insurance p.
partmont ir. tne entire United States mendo-s
Finally, in a detailed questionnaire tha! | sent
out lo the insurance industry. | disc-Sve™]
wide variations in IBNR among insurers 7ns
lowest porceniape of losses attributable 1c
ISNR was ?2 percent by Trav.ciers, where,.:
Cfiimm and Fes'.e' was the highest, wan its
IBNR accounting for 71.4 potceni ot all Its re-
ported losses.

In short, the frequency ot claims, the sue ol
tne P3)cuts, tho misleading use ot statistic.'
and va'ious accounting devices which ove-
sisi» actual loss exoanence all indicated that
(tie premiums you ana | v.oie being ch2'grd
were unfal.-, arbitrary end capricious end
should have been lowered.

C THE INSUtUMCF CRISIS TOOXV

HistorK really does repeat itselt—but 9vs
lima it has done so wiln a vengeance Thc-
cmsis which | aoorossed yea's ago was pri-
marily centered on problems identifies wr.
roduct liability insurance. Today, tf.cse p*ob-
ems reman, but tne crisis has now sp’cad
throughout tne liability insumnce industry.

fne parameters ol the 1906 crisis
boundioss Far more than manufacturers are
afincted this tima. The unava..ability or un?.f-
lordabiiity ol insurance coverage has permeat-
ed every seclor ol society'. determine?,
whether our children can participate in a'-fer-
school activities: whether we will have day
care centsrs open to care tor the young ol
working parents: end even whether doctors
will be ablo to deliver b3bies

This litany does not even como.cicse to de-
scribing the disaster tnat this situation has
created lor small businesses across America.
Because tbase companies are forced to "'go
bare," tftoy are extremely vulnerable to big
lawsuits or jury awards. Large corporations
are also experiencing dramatic increases m
premium costs or outright cance.Paliuri of cov-
erage. Servce seclor businesses such as res-
taurants, bars end ski resorts are also teekr:
the insurance crunch.

Across tho country’, businesses ol all sires
are lacing premium ircreases ranging Irom 25
percent to more than 1000 percent for proper-
ty and casual;r\?/ insurance—if they can get any
coverage at all. Exports predict that the esca-
lating cX'sis in tire availability of insurance wifi
cop.sic  biy worsen in the months u“ead

Surv.,,5 of members of small business or-
ganizations reveal high percentages of busi-
ness owners who have hac their policies can-
celed or have been refused coverage—39
percent of NSB members. Ninety-two percent
of the companies surveyed which were able to
renew their policies had their rales increased.
All Ibis despite the fact that Bl percent of t a
{espondents have never had a esse against
nem.
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The pcU’e is rijee-d Lncaf. UnlO-"luna’.Lty,
larc-J c~ ii) p’ovious Experience wish bus
isauc. | c'ii net confident Inal Stale insurance
ce-nrriissione.’s w.. hi £p;e to adequately
hatrJlo the problem Generally, state- reg™.a-
Ij'j scheme: ia.UE principally On assuring Hit
ipl.ency 0! insure:', they are not designed to
eal with Overpricing. or the unavailability of
insurance to- consumers o' businesses In
tact, in 1579, ollisale lrom the Genera) A:-
count.ng Otfcc testified beloie my sublorr.mit-
lee, ciimg llier study ot the Stale regulation ol
lire insurance industry. The study found "'sev-
ous shortcomings in stale iaws and regulatory
activities with it .r.ec: to protecting faa inter-
est ot insurance consumers'™ Homing nss
riepneneo in the intervening period to alter
this concius on thai e State-b,'-Stale nooroaoh
to the insurance cnos simply is no't.oequaic,
one that a Feuem response is wuuanied.

O, IHU-»CSft. SO1UTtoss

Tne pucr.sQu ¢/l bil.s which | am inpooucing
today Is ai.ncclat tie many components o'
tne insurance r.risi. This comprehensive ap-
proach. much o' whicti is based on reforms
which | advocated 6 yeaago. wifi serve to
hi'mulate dobnu- £¢ to what Fedem; response
it rugui'cS lo a'0 tne businesses and ino.,a-
uas fa3l are sc sus.nerair - in need C. ¢
e'a

i rEnaar.i h-sohxi.cs comm.issoa

First, to adces: the inadequacies ol Stare
regulatory schemes In ac-ailng effectively with
this issue, man) of wnich wore reveai-uc by
the GAO se/sra’ yea's ago. | tiavs pioposed
the- establishment of an agency withm the
Feoe'a' Government with expertise in insur-
ance that car. adequately guard against tuture
d.ificulres. A Federal insurance Ccmmir.son
wit;, in general. aeier to continued S! , regu-
lation ot tho insurance industry, bui would
retain the power .and duly to act in those in-
stances v.heie Stale regulation is deficient.
The Commission will be structured along lines
simi.ar to tne Feoorai Trade Commission., end
wit. De given the broad gran! of powers
needed to pertorm us rci-2.

tunae' this legislation, the FIC would be able
to prevent persons tiorn engaging in unfair in-
surance practices. More .specifically, the Com-
mission will have Ihe authority to Issue cease
and desist ordo-s to those insurance compa-
nies wnose activities aie not in the puolic in-
terest and not necessary to promote tneir sol-
vency. Tnese powers Wwilt prevent insurers
iicm charging excessive premiums and from
canceling insurance contracts wittiojt justifica-
tion. As such, tho Commission wili bo able lo
aodress directly tne principal factors that have
coniriDuted to tne current crisis of unatlordabi-
lity and unavailability.

S, KE=>AAil(X7.0h Of THE MSCAURAI.-fEHOUSOM ACT

Second, | am also calling (or e reexamina-
tion of Ihe McCarran-Ferguson Act, which ex-
empts the insurance industry from Federal
anti trust laws and oversight. The 1945 ad
was hnsltiy conserved and was enacted With
scan: te™s-eiivhistory. Tnus, tne MrCarrar.-
Ferguson Act r.cs teen tne sou'ce of much
lustiiifcd criticism. | am introducing frve ellerna-
live bills wluch menl careful scrutiny. The bhilis
would: First, repeal the McCarran-Ferguson
Act; second, emend the act to require effec-
tive Stale regulation to qualitY for an exemp-
tion from Federal oversight, nird, clarify that
the exemption Irom Federal regu.ation per-
tains only to insurance matte-s—not to extra-
neous matters such as advertising, invest-

ment, ano so fain. touflh, e;.r;,r,am mcse
portions o' tne Mcoanari-Fe’-.’son Act tnat
exempt | u insurance naust'y bom Fedc:3
ovorsrhb but retain tne pan o' tne act t.a
ps'miis State tcxanon o’ ire meur.try, and
filth oef.ns the bux»r ass ol iruj .nse

Tne- broad-base; exemption rrom me anb-
tnis: laws sccorood tne ins- anse ncvshy has
long bear. subiect Id SGhpuS c:.Prism |, 197£
anq 1579, the Hatigna' Commrcion tn- the
Review of me Antitrust Lews and Rrocc-e_’-is
coricuned that Hie immunity granted ty me
McCarr-n Fe-guson Act is cveny b™ ad and
shou d uc ryea :d.

Asiiii Comr-.'stc.”. n.ptca 'v.ere mcmoa's
ol a competi'i.ciy structured industry are al
lowed c-alicc'ivcty p-bnsnc-d ir.uusinv.ir-:
rates—rhen without e'faot-.e S.fae super."
s en—f. an regulator, environ” .n i>M er-
courf.Qt-s urnid'’” cicmg, insseu-=t premiums
a’e ir--y ic be hgh?r mac nr.pf;: e system,
mat re; e; more heavily on inn-pendent pne-
mg decisions" |»y p'ODOS-.-J lac slaton will
bring tr.e antitrust laws to bear upon mo insur-
ance industry, thereby Be, milling compeiivon
to onve oowh the. exc.o'Ditan! oreri-ums wn.cr
fiavt so cohtributud to me current crisis

3 frCr-"v. hSOOICT LIAULI'V ACT

Tr..rc ecu.tao e ton reiurrn wii aiso promote
a rtsoluiior. o! Uie inscance cris’S however, |
air, le.atu: that this cannot bs brought about
at tne Stale It-vei, where any changes era
Jvely to bo overly resmclrve o<me nsnts ot in-
,urej p-j'sons My proposal lor Federal R'od-
uct Uatiiitty ™w would achieve eourry. bu! not
at tne expanse ol an injured party, by creating
a mucn nerxoed S'hore cause o! act.or.

firs'it now i plLint.li .gac proceed or, tneo-
lies ol breacii o* warranty, r.egiigence stnct h
aoiliiy, eCsoiu'.c liahility, and any ol s number
of tftere.nt deienset mignt or might not pa
aociicaoie A si.na'e cause ol aclron a.st.r-
guishes among iiaciliiy arising out o' a celc-ct
ic construction—that is, where a product is
not manuiactuico in accordance With me
manufacturer's own specifications—ana liabil-
ity anstng out of otha- unsafe conditions or sit-
uations v.T.ero appropriate warning or instruc-
tions ware allegedly not given.

In al tnree classes. liamiity will result for
bodily i.njjry proximately caused by e delact.
In the latter two cases, however, whert 'latyil-
ily arises irom unsate conditions or me failure
to p'ovda approonate warnings, me me' of
last will be roouirt-d to baisnce tne toreseespi-
iity and seriousness ot the injuries proximaieiy
caused, with the utility ot the product ic socie-
ty, and the cost that would have been in-
curred by tne manufacturer to have avoided
me risk.

M> bill aiso calls for a statute o! iinntat.on
that wau'd expire 3 years alier tne time tne
claimant discovered or should have discov-
ered harm. Some industry spokesmen have
og'uod that the statuie should run from the
dale of manufaclu'e or S3le, rather tnan me
cco of injury. In my judgment, sjen an etc-
p‘ ch would be harsh ana unreason-- e
Hov’ ever, in oroer lo ahevir.te wnal is a real
problem, ( have proposed an amencment to
the statute o! limitations tha! would p’ovioe
that 10 years alter the proouct has been in
use, the burden of proving fault should rest
exclusively on lhe plaintiff, without the benefit
of any presumptions such as the failure io
comply with ordinances on statutes, and such
doctrines as res ipsa loquilor.

PJ’S oamparstve t«spotis:p» t> Rescons'p -.
wuuic ¢ apr/Crtcr ;-0 a-0-g ptamtit' ,—-.r <

Cvfand Thasc proposed fe'orms we

vide E v uuegrc-—, of tationp'Jy, cor.-* —
and ts.ance to our ter. tawrs. They rec-.--

i I- ntvo to provide unjlo-iti'ty rnd cert.. , <
t:.--e martu‘acture'S xhos-j pic :acts arr it :
rp!i:rally but inir.tc:ct’cra cc.T.ms'Ce

00 r.bl rownver. ua'a.'ly re"-] me ngh
I'rdh'icuals to E(-ek red ess tlirg.,_n the c-

lo: tnjunr.s caused by tr.e negligent con- . *
a mar.jlactu’er.

X Nﬁlmohl,j&ﬂﬁ,, rirr,.t»>r -

FPurth. m 1561, Fiejioant »»; S
ito is.v me fioouci Lispi> F.sv. nit.-- . -
Act of 19e1, a bid based on one trar
ouced in past Congiessds The s.-v-n ;y
IS of this law we-'e to erir.u'o ME
pavment o' legally vauc cturms. fa r*-c
com: Etition amone orpvico.'s to P'oduC
ity coverage, and to rcauce me outht,,
cssilai to oiisbp’O car- ve insurance cor.
nies. One adur.ional feature o' me act w; .
that il hart the e-Hoct ol oreemrtng State law:
when prohibited seiiog prpcuc! lLatii *, r.;jr.
ance ic ficl'tious groups R.vmcvng sr.* in-
pediment n<a.ry laci' tstes PC aoriity cl
groups oi iTianuiactuiurs to oCtai-' insurar.ee
in tne commarcia’ markcu is-e

In ligrt ¢ OJ current usc.rfy insj-ar, -
cux mmv-e r.eec to enact amendment: td this
taw w.nich wi'i c-xpanc its coverage to gs.neici
Itebiiily insurance rafher then exclusive:.- p-c-¢
uct liaoility, ana | am tril'oducma a inf: I'ie" wil
on jsfthat

E COliCI-USCX

Mr Speas.or, me liabi.iiy insuruute ¢
com nue lo naun' us if we don: r.t K
PIK anc lake action now Tr.e insuran.
which I investicalod during the late 197. r has
returned, ana will continue coming tack
unless something is onne to bring effective
accountability to tr.e insurance industry.

My uroposed rulprms a-e a starting pp.nt
Fo’ example, me rede a Insurance Commis-
s-on will ensure, lor lhe first time effective
regulation ol 'he insurance industry Fieppai ol
0- envenom tea McC/rran-Ferguson
Act will stimu.rt,. neadeo competition tn
the industry. A unilornt Federal product liability
statute aiong trie linos | have suggested v, t
proviaa predictability ana certainty to busi-
ness. while no! unfairly infringing upun ma

rifghts of inij’ed ind viduats. Finally, expansion
of the Product Liability’ Risk -Menken Act to
cover all lines ol " ability insu’ance will crest-a
new options lor those businesses that are
unable to obtain insurance in the current
market.

I nope tha! my colleagues fitvo 'h* g*
necessar,- to stand up to' tneir ct-nsi :j - «mm -
the teoe ol admittedly titsvy cvp.- :n i
invite each of you lo join with me in a sea—h
far lasting solutions to the ligbility Insurance
crisis.

Congress must be willing to admit that this
ﬁrobl_em is beyond tha ability of the States to

andie, and initiate aeoate on the subject
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ADMINISTRATION GIVES A PREVIEW OF ITS TORT REFORM VIEWS

Assistant Attorney. General Richard Willard last week gave the
Federal Bar Association a preview of the Reagan administration's
review of tort IaWJJro_bIems. Willard heads thé interagency task
force which is producing a series of reports, the firSt of" which
IS due in mid-March.

He said the current liability insurance crisis is duo to two
factors: insurers' cash-flow underwriting in the past and the
explosion of civil liability." The latter s due to the combined,
effects of three changes in the law: the trend. to np-fault liapil-
|t%/;_ the erosion of the doctrine of causation, including the rise
of joint liability; and sharp increases in the size of damage
awards, He warned that "tort liability cannot pbe a constantl
expanding concept" and indicated thaf the Justice Departmen
will recommend efforts to change overall public attitudes rather
than pursue specific tort reform proposals.

The task force is not likely to recommend indemnification of
federal contractors, because that would merely transfer the cost
rather than solve the tort law problem, Willard said. 1t is
looking at the liability Problems_o_f federal %overnment emgloyees
and also the impact of federal civil x*ights laws on local q

ment liability. While endorsing federal” product Ilab|I|t¥_
foncept thé administration is not embracing any Specifi
ation"at this point.

PRODUCT LIABILITY LEGISLATION DEBATED

Vern-
aw in
¢ legis-

Insyrers, consumer grougs, manufacturers and attorneys |ast
week presented to the Senate Commerce Committee their views on
new product liapility legislation. The bill (S. 1999), introduced
by Committee Chairman “Sen. John C. Danforth (R-MO), will
establish a uniform federal liability standard which would
incorporate a no-fault victim compensation system. Danforth
admitted that his bill is "not perfect and ledves room for
improvement." Consumer advocates said they would favor an
incentive system which would award those manufacturers who
work out a_Prompt settlement. with victims and punish those who
carry on with unreasonable litigation.
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ort Reform

etieulariy struck by the cxtraordi-
y growth over the last decade of
mnumber of tort lawsuits and the
rage award per lawsuit.".For exam-
it cited a survev of punitive
nace awards in Cook County. 111,
heating the average personal injury
nilive damace award increased
m $40,000 in 1970-74 to $1,152,174
19S0-S4.
he croup said its information
.emunstrates that the insurance
ustry was sellinc coverace al cou-
nt or even reduced cost over a
iod of years during which tori ba-
ity_was undergoing a dramatic
anm”

Thi*- succests that a major factor
deriving the availahilitx/aflor-
.litv crisis is the industn sattempt
nine premiums quirklv back into
*with rapiilb c owing liabilily
;s," ii added "The high — and iu
ic areas nuallnrduhle— insurance
miiim'> reflect the fael that tort law
m> placing a massive cotnpensa-
i burden on the private set to:,’

tne serious eontriiiuliug lastor is
lad that the "rules ol the game in
t law standards lor liahiht) and
sation continue lo change rapidly,
eding ‘'tremendous uncertainly”

tort law reforms that it "should
significantly alleviate the crisis in
insurance availability and affor-
dability.” iliesc are:

* Heturn to a fault-based standard
for liability. For non-product liability
cases, negligence should remian the
applicable standard of liability.

« Base findings of causation on
credible scientific and medical evi-
dence and opinions.

e Eliminate joint and several lia-
bility in cases where defendants have
not acted iu concert.

e Limit non-economic damages

(such as pain and suffering, mental
anguish or punitive damages) to a fair
and reasonable maximum dollar
amount.

e Provide for periodic — instead of
lump sum — payments for damages
for future medical care or lost income.

» deduce awards in cases where a
plaintiff can be compensated by cer-
tain collateral sources to prevent a
windfall double recovery.

e Limit attorneys' contingency fees
to reasonable amounts figured on a
sliding scale.

o Encourage use of alternative dis-

pute resolution mechanisms to
resolve cases out of court.
At apress conference last week. Mr.

nothing to support the suggestion 'hat
this crisis should be retnedicd
through federal regulation of the
insurance industry or of stale insur-
ance regulators."”

The group warned that "significant,
long-term reform cannot and should
not come solely from the federal gov-
ernment. Ultimately, state govern-
ments and courts must address the
current excesses of tort law. Their
active participation is essential to
finding workable solutions t« the
increasingly debilitating problems of
tort law."

|||'| i'< Fm)nllmlslatld . Ithu§ making i! virtually |mp0§5|- Willard said: "The working group
nm l il."ial slu.m IMam sai.l il "was b>r insurers lo assess future risks docs not at this time recommend how
immm inl>nm. Zd \ mas face, the group reported.  tpese reforms should be implemented
I le.oiiiinendi tl a series of eight __\\hotner at the federal or state
level, or through legislative orjudicial
modification of the law — nor are
these reforms meant to be an
exhaustive list of potential reforms.”
The study group rejected the con-
cept of federal government-provided
insurance coverage as unaffordable i
and unworkable. It also said it “found I
r
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Attorneys, who have been at odds with Congress over federal
;" liability legislation, remained firmly opposed to any

r; . ges in_the current system. Manufacturers, while acknowl-
euging their reservations” about the bill, generally favor the idea
nfa uniform law in the hopes it would improve the affordability
and availability of liahility ‘insurance. Les Cheek of Crum &
Forster offered specific su%?esnons for changes in the Ie9|s-_
lation, indicating that the Standard of liability in the alternative
claims mechanism was unworkable.

HIGH COURT LETS CITIES OFF THE ANTITRUST HOOK

The Supreme Court last week eased the threat of antitrust
lawsuits against local governments that regulate economic
activities. ~ In an 8-to-| decision, the Court said municipal rent
control laws do not violate federal antitrust statutes. _
extension, the ruling also validates local zoning laws, taXicab
regulation, cable TV franchises and other ruleS that were under
legal challenqe. The decision clarifies a 1978 case .in which the
Court ruled that local governments could be held liable under
antitrust law for economic regulation that exceeded authority
Ig_ranted to them by the state. The latest decision came in
isher vs. City of Berkeley (Docket No. 84-1538).

HAZARDOUS WASTE OPERATORS DEBATE INSURANCE DEADLINE CHANGE

Representatives of the hazardous waste management industry last
week presented opposing views on legislation ™ (HR.3917) which
would .extend the period” allowed for Compliance with federal
financial responsibility requirements. Testifying hefore the
Senate Environmental “Pollution Subcommittee, small hazardous
waste management companies said. the unava|lab|I|tKI of ade(iuate
liability instirance made it |mP_033|bIe to meet the Nov. 1, 1985,
deadline. Extending the deadline, they added, would allow them
to develop. alternatives to commercial insurance. Technically,
those not in compliance are operating illegally.

Representatlvgf of larger companies noted, howevgr, that the
Insurance_problem will"not disappear in a year and that granting
an extension will not help resolve the protilems of those who_aré
unable to comply with financial responsibility requirements. They
said an extension of the deadline would be unfair to those com-
panies which did meet the compliance deadline. The bill was
passed by the House of Representatives last December and awaits
action by the Senate.

PENNSYLVANIA GOVERNOR VETOES BILL TO RETAIN GENDER-BASED RATING

Insurers are considering their gptions following Pennsylvania
Gov. Dick Thornbur?h's veto of a bill (HB.452) which would
have retained gender-based rating for auto insurance (see ExL
2/18/8G).. The” governor said he Could nat support legislation
"which affords [ess protection against unfair sexual classifica-
tions than is (legally) afforded against unfair classifications



COOK COUNTY

based upon, race, religion or national origin." He said what
should be identified are underlying rating factors which bettor
reflect actual variations in drlvmtg and safety records of many
males and females, "While such factors might coincide with the
sex of the insured, rates should be based on those underlying
factors and not per se on sex.

Since the bill was passed by more than a two-thirds margin_in
both houses and nveto can”be overturned by such a majority,
insurers may lobby for that to be done. Another possibility is
Iobbymg for Senafe concurrence with the House-passed hill
SB."1037), which would, among other things, postpone implemen-
tation of ‘unisex rath for 18 months while the' State Goyvernment
Commission — a legisfative body — develops a plan for imple-
mentation.  Some insurers beliéve the commission might find that
the problems, of unisex outweigh the supposed benefits, resulting
in a commission recommendation for a modification of the unisex
directive, The qovernor_ said he could _supP_ort legislation. to
delay upisex implementation while a "legislative-executive inqui-
ry" ‘seeks alternative methods for determining auto insurance
rates, but his veto message seems to flatly rule out use of sex
as a rating classification.

SUIT AGAINST ASBESTOS MANUFACTURERS DISMISSED

A Cook County Circuit Court (Chicago) iudge has. dismissed
lawsuits filed By 34 school districts in”Ilinois against dozens of
ashestos manufacturers seeking fo force the conipanies to pay the
cost of removing the substancé from school buildings.. Judge
Richard Curry Tejected the suits gCook County Circuit Court
85-CH-811, 812 and 3905) ruling the school districts, including
the Chicago school system, failéd to prove the companies knew of
the dangers of the substance when they sold it to the schools,
The cost of removing the asbestos, he ‘ruled, should be paid by
the school districts or the state under the [ilinois Asbestos
Abatement Act.  Only about & million has been appropriated for
the act, however, m%mfmantly less than the $5 million expected
cost for removal of the asbestos from the schools. The suits
were_flle? last year aqamst 78 firms that mine, manufacture, sell
and install the material. An appeal is expected.

INSURERS AND INDUSTRY CRITICS CLASH AT ICAN MEETING

Industry critics such as Ralph Nader, Robert Hunter and several
trial lawyers clashed with insurance industry representatives in
Los Angéles Feb. 21 and 22 at a meeting of the ‘insurance Con-
sumer Action Network (ICA_N%_. Most of"the a_?prommatel 100
Persons attending were plaintiff attorneys, with representatives
rom government and insurance companies and some consumers
also present. Insurance Information Institute spokespersons
represented the industry on two panels; one dealing with insur-
ance company profits, and another dealipg with autd insurance
questions Including. territorial rating and “compulsory insurance.
ICAN, which bills “itself as "a network of consumer “insurance



advocates ... dedicated fo defininp and protecting insurance
consumers' rights," received its start-up funds, fiom a past
president of the California Trial Lawyers Association.

TRIAL LAWYER TOURING COUNTRY TO PROMOTE BOOK

William M. Shernoff, a past president of the California Trial
Lawyers "Associatjon and a force behind the Insurance Consumer
Action Network_ (see item above%,_ IS on a 15-day tour promoting
through television appearances ‘his new book, "Payment
Refused.” Published by Richardson & ?t_ewm%n of New York,
the book reviews in detail "bad faith" claims brought b
Shernoff involving all lines of insurance. The Insurance Infor-
mation _Institute and the American Council of Life Insurance are
arrangm% for inqustry representatives to appear with Shernoff,
ﬁs was t e_%ase last week in New York City where he kicked off
IS tour with appearances on two stations.

MICHIGAN'S AUTO LAWS GET MODIFIED

Efforts to modify the auto_insurance provisions of Michigan's
Essential Insurance Act (EIA) appear headed for success.

Unlike last year's package, the 1986 version apparently has Gov.
James Blanchard's supﬁort. The mag_or thrust of the reform
measure IS to relieve the onerous rafing grovmons of the old
law, allowing rates outside of Detroit t0 be set competitively
while retaining some restrictions on Detroit rates.

The law also mandates a 20% discount for personal injury Pro-
tection rates after Feb. 1, 1987, to reflect the state's seat belt
usafge law, Other sections of the proposed law deal with auto
theft, including the establishment of an auto theft authority.

R.l. GOVERNOR NAMES INDUSTRY PANEL ON AVAILABILITY

Rhode Island Gov. Edward D. DePrete has esfaplished a 25-mem-
ber Governor's Insurapce Council, mage ug_ of_llnsurance Indus-
try executives, to address. problems of availability and af-
fordability in the current insurance market. The governor, a
former insurance agent, has targeted three main purposes for
the Council: to ensure that the ‘needs . the insurance consumer
are being met; to establish communications between the insurance
industry and state government; and to retain existing jobs as
well as“to create new employment.

VERMONT BANKING AND INSURANCE COMMISSIONER NAMED

Vermont Gov. Madeleine Kunin has named Thomas P. Menson,
former executive vice ﬂremdent and chief operating officer of the
Bank of Vermont, as the new banking and Insurance commission-
er. He succeeds David Bard, who résigned to become president
of the New England IBM Credit Union.

Carl C.A. Lee, Editor



