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coverage. Traditionally, the general liability policy has 
included the business community's liability for damage caused by 
the "sudden and accidental" discharge of toxic substances. 
Environmental Impairment Liability ("EIL") policies are used to 
cover damages from gradual pollution incidents. In a number of 
highly controversial cases, courts have expanded the meaning of 
"sudden and accidental," causing insurers to be liable for EIL- 
type (gradual pollution) coverage when it was not intended under 
the policy.

As a result, insurers currently are reluctant to provide any 
pollution coverage, though Lloyd's of London has indicated a 
willingness to cover some liability at additional cost on a 
"named peril" basis only.

Defense Cost Inclusion

Ordinarily, the costs of defending against liability claims are 
not included within the aggregate limits of the commercial 
general liability policy. Insurers traditionally have 
controlled the defense of claims against their insureds by 
engaging defense counsel and by -overning the vigor with which a 
claim is challenged. The insurers paid all costs, and the full 
amount of the policy limits were available to pay any settlement 
or judgment against the insured.

During the product liability crisis of the mid-1970's there were 
a number of allegations that insurers were, in fact, fueling the 
claims situation by settling too quickly in many cases that the 
insureds believed should have been more vigorously contested.
As a result, many companies insisted that their insurance 
contracts include a right tc at least partial, if not full, 
control of defense strategy.

In the mid-1980's, defense costs have escalated rapidly, mostly 
because of the cost of attorneys' fees, and possibly, in part 
because of the insureds' desires to contest claims to the 
fullest degree possible.

In order to control costs, the ISO had proposed to change the 
commercial general liability form to include defense costs 
within the aggregate limits of the policy. This practice 
already is incorporated in at least some other policy forms. 1/

1/ Business Insurance, December 9, 1985, page 1.
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The proposal brought a sharp response from insureds, the bar, 
and the Risk and Insurance Management Society, a trade 
association of risk managers and insurance buyers. They believe 
that there will be cases of defense costs exceeding the limits, 
leaving no money to pay a settlement or judgment. Some are 
concerned that defense counsel may urge settlement of unworthy 
claims in order to prevent defense costs from exhausting all 
available coverage. Others believe that there will be a spate 
of bad fa'.th claims against insurers when the policy limit is 
used for legal costs and the insured is left liable for 
damages.

In response to the concerns of insurance customers, regulators 
and brokers, the ISO has revised its proposal so that up to 50% 
of the aggregate limits may be spent on defense costs before the 
policy limits will begin to be reduced by those expenses. An 
endorsement will be available so that up to 300% of the limit 
may be spent on defense costs before the policy limit is 
affected. A discount will be applied if the policyholder buys 
less than the 300% endorsement. Insurers apparently will have 
the option to apply an endorsement which will charge all defense 
costs to the policy limits. 2/

At its annual meeting in December, the National Association of 
Insurance Commissioners passed a resolution urging states not to 
approve the ISO proposal until the proposal can be studied by 
the Commissioners. The ISO, which had hoped to initiate the 
defense cost change in July of 1986, will postpone filing its 
request with the states until at least February 15, 1986. 3/

II. ALTERNATIVE INSURANCE MECHANISMS

As liability insurance becomes unavailable or unaffordable, 
means of liability protection outside the conventional insurance 
markets increasingly are being sought and used.

2/ Business Insurance, December 16, 1985, page 1. 

3/ Business Insurance, December 23, 1985, page 1.



Insurance Company Creation (Captive or Other)

One response available to large companies unable to buy the 
insurance coverage they need is to set up their own insurance 
company. Thirty-three major United States companies recently 
have established an offshore insurer, A.C.E. Insurance Company, 
which began operation in November, 1985, ar.d provides up to $150 
million in liability coverage. Founding companies include IBM, 
GE, U.S. Steel and Chas ' Manhattan, as well as other 
companies. While A.C.E. offers coverages not available 
elsewhere, its policies are available only to large companies 
since it only pays claims exceeding $100 million.

In addition, it recently was announced that a group of fifteen 
chemical and petrochemical companies are creating a company 
called CASEX, which would provide excess limits coverage for 
products, directors and officers, and sudden and accidental 
pollution liability.

Another group of fifty United States banks are creating a mutual 
insurer, Bankers' Insurance Co., Ltd., to provide directors and 
officers liability coverage and bankers blanket bonds.

During the medical malpractice crisis in the early to mid- 
1970's, groups of medical professionals unable to obtain 
malpractice coverage formed their own companies, commonly known 
as bedpan mutuals, to handle their claims. Such insurance 
groups currently provide about half of the coverage in the 
malpractice liability market.

Self-Insurance

Some industry groups and trade associations, as well as 
municipalities in several states, have joined together to self- 
insure as groups, and others have been able to set up a formal 
self-insurance program just to handle their own claims. 4/

Self-insurance, either individual or group, also has been a 
useful vehicle for municipalities for which insurance has become 
either unavailable or unaffordable.

One major problem encountered by firms seeking to set up self- 
insurance programs is that reserves for self insurance are not

4/ A formal self-insurance program is different from "going 
bare" in that the former sets up reserves to cover claims and 
treats it similar to an insurance system whereas the latter 
simply hopes claims do not cccur, which may cause financial 
difficulties if and when they do occur.
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accorded the same tax treatment as insurance company reserves, 
in that self-insurance reserves are fully taxable. While this 
presents no problem for municipalities and other tax-exempt 
entities, it is a major hurdle for private entities.

Small firms are generally unable to establish a meaningful self- 
insurance program individually, but may benefit from group self- 
insurance if no other insurance is available.

Product Liability Risk Retention Act Groups

The Risk Retention Act ("RRA"), 15 U.S.C. § 3901 et seg., was 
intended as a mechanism to (1) create an alternative product 
liability insurance market, and (2) provide a means for smaller 
insurance buyers to purchase general liability insurance -- 
including product liability coverage —  as groups. The RRA 
evolved from an intensive interagency study <- ' the product 
liability "crisis” in the mid-1970’s. Pres: Reagan signed
the Act in September 1981, noting that it was ■. irketplace 
solution" to provide product manufacturers, di tutors and 
sellers with affordable product liability insr je.

A Risk Retention Group ("RRG") is formed by any number of 
product sellers as an insurance company licensed to operate 
under the laws of any state. The RRG may provide only product 
liability and completed operations coverage to its members. 
(Completed operations is work performed by a contractor or 
product manufacturer installing its product.) The RRG may sell 
insurance in any state without meeting the licensing or other 
regulatory requirements of any state other than its domicile.
No state may discriminate against an RRG, but states may impose 
normal premium taxes and enforce compliance with unfair claims 
settlement practices statutes.

The Act is restrictive in that it limits a RRG to products and 
completed operations coverage, but permits the establishment of 
a domestic group captive that is able to do business countrywide

A Purchasing Group ("PG") may be formed to negotiate for a group 
policy from any insurer to cover product liability completed 
operations, and commercial general liability when either of the 
first two coverages are included. The PG and any entity 
providing services to the PG are exempt from any state law which 
would prohibit the PG from purchasing this coverage on a group 
basis.

A group of companies purchasing together presents an attractive 
premium base with _ower administrative costs to the insurer. In 
a tight market small companies are subject to cancellation or 
sharply higher prices because an insurer may prefer to use its
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resources on a few large risks. The provisions for purchasing 
groups was necessary to overcome statutes and regulations in 
about forty-four states which prohibited so called "fictitious 
groups" set up for the purpose of buying property or casualty 
insurance on a group basis.

Very few companies have used the RRA to date, but the rapid 
change in market conditions likely will lead to a much greater 
interest in its provision.

One reason that the RRA has been little used is the fact that it 
is limited to products and completed operations coverages, 
although groups may include other coverages as long as products 
is the primary purpose. It is a useful means of expanding 
insurance capacity, and would provide additional capacity in the 
alternative market if the products limitation were removed.

III. STATE REGULATORY DEVELOPMENTS

State legislators and insurance regulators have recognized the 
severity of the liability insurance crisis, and have responded 
in a variety of ways. One state has barred cancellation or non­
renewal of policies and prohibited any increases in the cost of 
policies in effect. Several other states are considering 
similar actions. The National Association of Insurance 
Commissioners adopted a resolution opposing mid-term 
cancellations and short notices of non-renewal. Other states 
are implementing or considering the use of Market Assistance 
Programs, which are voluntary assigned risk pools designed to 
take risks such as day care centers on a rotating or shared 
basis. Yet other states are considering joint underwriting 
associations in which the state regulator mandates the sharing 
of certain risks

Half the states have "file and use" rate regulation in which the 
insurance department is notified of a rate increase which 
becomes effective without action by the regulator. Many of 
these states reportedly are rethinking their systems because of 
the sharp increases in the rates of some of the problem lines of 
coverage.

Regulators normally have viewed commercial insurance as 
transactions between knowledgeable buyers and sellers, and, 
accordingly, have refrained from interfering with the market's 
operation. The recent concerns expressed by the Insurance 
Commissioners is a measure of the depth of the availability/ 
affordability crisis, and may foreshadow a heightening in the 
regulatory "oversight" of commercial insurance.
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CHAPTER 4

TORT LAW REFORM

As discussed in Chapter 2, two primary areas have been the focus 
of the Working Group's examination into the crisis in liability 
insurance availability and affordability: the current economic
difficulties of the insurance industry; and, the extraordinary 
growth in tort liability in recent years. For the reasons 
discussed in Chapter 2, while it seems likely that the insurance 
industry will be able to work its way out of its present 
economic straits, it is very unclear —  if not doubtful -- that 
this will significantly ^lleviate the crisis in insurance 
availability and affordability. Early indications are that 
insurers will continue to avoid areas that present a high risk 
of tort liability, or, where they do provide insurance, will 
demand high premiums. That is, while the more extreme aspects 
of the availability crisis may be resolved once the industry 
regains its desired level of profitability, it appears unlikely 
at this time that the high premiums that have led to serious 
affordability concerns will be. reduced significantly.

For these reasons, as well as for the other reasons discussed in 
Chapter 2, there appears to be little that can or should be c. 'ne 
by the federal or any other government to "remedy" the economic 
factors that underlie the current availability/affordability 
crisis. The excesses of the tort system, however, present a 
very real opportunity to address a major cause of the insurance 
crisis with sensible and appropriate reforms. And while some of 
the changes in the insurance market currently under contempla­
tion (see Chapter 3) probably will relieve some availability/ 
affordability problems, it seems unlikely that these changes 
will provide long-term, systemic relief without fundamental 
reforms of tort law.

The following is a list of eight tort reforms that would bring a 
greater degree of rationality and predictability to tort law, 
and thereby significantly assist in resolving the 
availability/affordability crisis. This is by no means an 
exhaustive list of possible tort reforms. Nor does the 
accompanying discussion of these reforms indicate how they 
necessarily should be implemented; that is, on the federal or 
state level, or through legislative or judicial modification of 
the law. Rather, this list identifies eight recommended tort 
reforms which if implemented should return tort law to a 
credible fault-based compensation system that provides a fair 
and reasonable level of compensation to deserving plaintiffs 
through a more predictable and affordable liability allocating 
mechanism. While these reforms undoubtedly will be resisted by 
some, they in fact are quite modest and should not dramatically 
alter the basic principles of tort law as those have existed for 
centuries.
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Recommendation No. 1: Retain fault as the basis for
liability.

For the reasons discussed in Chapter 2, fault should be retained 
as a basis for tort liability. As noted there, fault is the only 
mechanism in tort law for distinguishing desirable from 
undesirable conduct, and is an indispensable predicate to many 
other aspects of the tort liability system without which the 
system would generate arbitrary and '’'ifair results.

For non-product liability cases, negligence should remain the 
applicable standard of liability. Strict product liability 
should under no circumstances be extended outside the 
traditional area of product injuries. Thus, theories which 
would apply strict product liability to landlords or to 
professionals providing services (e.g., pharmacists, 
architects, etc.) should be strongly resisted and expressly 
rejected. The trend in some states 1/ to extend strict 
liability doctrines outside the area of product injuries is a 
highly pernicious development which will significantly undermine 
the ability of those sectors ,of our economy to function 
properly.

Strict product liability in its traditional sense represents a 
sensible application of fault-based liability to the realities 
of modern industrial life. The forking Group, accordingly, does 
not recommend the abolition of strict product liability, 
provided the doctrine is kept within its traditional bounds. 
Unfortunately, strict product liability has been subject to 
extensive abuse that often has had the effect of transforming 
the doctrine in practice into absolute liability.

The following are the elements of a strict product liability 
standard which does not present an impossible or unfair burden 
to plaintiffs in demonstrating fault on the part of defendant- 
manufacturers, while at the same time not establishing a scheme 
of absolute liability which simply uses the manufacturer as an 
insurer for all risks of injury.

0 Liability should be predicated on the existence of a
defect which is found to make the product unreasonably 
dangerous.

0 Defendants should only be held liable for uses of a
product that are both reasonable and foreseeable. 
Liability should not be predicated upon unreasonable or 
unforeseeable alterations of a product that cause the 
injury, particularly where such alterations are 
prohibited or warned against. (Alterations, in this 
regard, can include the failure to provide required and 
reasonable safeguards, maintenance or inspections.)

1 /  See in this regard the recent opinion of the California 
Supreme Court in Becker v. IRM Corp., 38 Cal.3d 454, 698 P.2d 
116 (1985), extending strict product liability to landlords.
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0 Manufacturers should not be liable for defects which
have been the subject of an adequate warning or which
are readily apparent to the reasonable consumer. 
Manufacturers should only be required to warn with 
regard to uses of a product that are both reasonable 
and foreseeable.

0 Manufacturers should only be held to the state of the
art in existence at the time of manufacture of the 
product. Manufacturers should not be held liable for 
unknown or unknowable hazards.

The above elements, if applied in a principled manner, should 
ensure that strict product liability will serve to compensate 
persons injured as a result of a manufacturer's fault, while 
preventing that liability doctrine from simply being used as a 
risk spreading mechanism designed to operate as a product-based 
insurance scheme.

Recommendation No. 2: Base causation findings on credible
scientific and medical evidence and opinions.

One of the most pernicious developments in tort law has been the 
extent to which causation findings are based on fringe 
scientific or medical opinions well outside the mainstream of 
accepted scientific or medical beliefs. Increasingly, juries 
are asked to make difficult decisions about highly complicated 
issues of science and medicine. Unfortunately, the personality 
and demeanor of expert witnesses often may be more critical in 
making such determinations than decades of evolving scientific 
and medical investigation and thought.

This problem has resulted in the growing perception that the 
tort system often is wholly arbitrary in allocating liability in 
cases involving difficult issues of science and medicine. This 
is a particularly problematic situation in toxic tort and drug 
liability cases. 2/

There are a variety of reasons for this problem:

0 Many judges do not have the training or inclination to
understand complicated scientific and medical concepts, 
and are unwilling or unable to devote the time and 
energy needed to educate themselves in a complex body 
of knowledge.

0 In order not to deprive plaintiffs of their opportunity
for compensation, many courts allow plaintiffs to take

2/ For example, see the discussion of Johnson v. American 
Cyanamid Co., infra.
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whatever scientific or medical views they may have — • 
however incredible -- to the jury.

0 Many in the legal system do not appreciate how credible 
scientific and medical views develop, and the degree to 
which legal decisionmaking is a poor vehicle for 
developing such views.

There often is an understandable frustration with the 
fact that science and medicine frequently cannot offer 
the kind of certainty that the legal decisionmaking 
mechanisms strive to obtain.

The inability of the tort system to deal credibly with 
complicated scientific and medical,issues strikes at the very 
heart of the ability of tort law to deal with the growing number 
of cases involving highly complicated scientific and medical 
issues. While there are no easy answers, there are several 
remedial actions that the Working Group recommends:

Greater deference must be paid to government agencies 
and certain privute institutions that have devoted 
decades of attention and millions of dollars to 
researching and trying to assess the value of medical 
and scientific developments. Where such agencies and 
institutions have determined that particular products, 
services or techniques are safe or socially beneficial, 
courts should tread very carefully in overruling those 
judgments through the vehicle of tort law. Lay juries 
are a very poor mechanism for second-guessing the 
judgment of established mainstream scientific and 
medical views. Other legal mechanisms for determining 
those views, such as rulemaking and licensing 
proceedings, generally are far superior in making 
credible determinations involving complicated issues of 
science and medicine.

° Courts must be more aggressive in determining tne 
credibility of scientific and medical evidence and 
opinions before trial, and not simply allow parties to 
present any theory to the jury. Appellate courts, in 
turn, should give trial courts greater latitude in 
making such decisions in early stages of litigation. 
Judges, where feasible, should receive training on 
basic methods of scientific, medical and statistical 
analysis so that they can make such determinations. If 
necessary, impartial masters with appropriate training 
should be used for this purpose.

° Studies and opinions that have not been subjected to 
the peer review process should be presumed invalid. 
Where peer review has taken place, judges (or masters, 
where appropriate) should acquaint themselves with the 
results of such review.
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Courts must learn to accept the reality of 
uncertainty. They must understand that the fact that 
some degree of uncertainty always exists does not mean 
that every scientific or medical belief is as credible 
as the next. Judges and legislators must not try to 
'■force" scientific certainty where such certainty 
simply is not possible. Attempts to do so through 
burden-shifting, presumptions or by requiring agencies 
to issue scientific "findings," simply create a 
misleading and deceptive gloss of scientific certainty 
that in fact does not exist. 3/ Ultimately, the 
legal system must accept the fact that some things are 
unknown, and, given existing methods and data, perhaps 
unknowable for the foreseeable future.

Recommendation No. 3: Eliminate joint and several liability.

One of the most troubling problems in tort law arises from 
injuries caused by multiple tortfeasors. Historically, such 
cases were handled by bringing separate actions against each 
defendant; joint and several liability only existed where 
concert-of-action was shown (see discussion in Chapter 2). 
Further, under the doctrine of contributory negligence, a 
negligent plaintiff could not recover damages from any 
defendant. Such an approach seemed harsh where plaintiffs were 
only minimally at fault for their own injuries. Eventually, and 
in part to remedy the harshness of the old rule, the doctrines 
of comparative fault and joint and several liability were 
developed to make it easier for plaintiffs to obtain 
compensation.

Comparative fault operates to assure that each part^, including 
the plaintiff, is liable for its own fault. Joint and several 
liability, although originally applied to situations where 
concert-of-action was shown, is now in many cases applied to all 
defendants, regardless of their connection to the injury. 
Comparative fault, when coupled with the doctrine of joint and 
several liability, allows plaintiffs to recover the entire 
judgment from "deep pocket" defendants -- even if such 
defendants are only found to be minimally at fault. Joint and 
several liability thus frequently operates in a highly 
inequitable manner —  sometimes making defendants with only a 
small or even de minimis percentage of fault liable for 100% of 
plaintiff's damage. Accordingly, joint and several liability in 
the absence of concerted action has led to the inclusion of many 
"deep pocket" defendants such as governments, larger 
corporations, and insured entities whose involvement is only 
tangential and who probably would not be joined except for the 
existence of joint and several liability.

3/ As noted, the Working Group does not believe that 
scientific uncertainty can be handled simply by requiring 
gover. nent agencies to issue pronouncements of risk or causation 
for which there in fact is no credible basis.
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Another problem area is the relationship of joint and several 
liability to "enterprise" or "market share" liability. See 
Sindell v. Abbott Laboratories, 26 Cal.3d 588, 607 P.2d 924, 
cert, denied, 449 U.S. 912 (1980). In theory, "market share" 
liability such as that established in the California Supreme 
Court's seminal opinion in Sindell attempts to allocate 
liability for a generic product (e.g., DES) among various 
producers on the basis of their share of the relevant market. 
Even assuming such an allocation is reasonable, 4/ some 
jurisdictions have devised variations of or alternative 
approaches to Sindell which apply joint and several liability 
among the producers of a generic product. 5/ See, e.g.,
Abel v. Eli Lilly & Co.. 418 Mich. 311, 343 N.W.2d 164, 
cert, denied, 105 S.Ct. 123 (1984); Collins v. Eli Lilly 
Co., 116 Wis.2d 166, 342 N.W.2d 37 (1984). 6/ The 
difficulties plaintiffs face in attempting to show which 
manufacturer of a generic product was responsible for plain­
tiff's injury in fact can be (but are not always) substantial. 
While the Working Group does not advocate one approach over 
another, it firmly believes that any allocation of liability on 
the basis of market share should limit a manufacturer's 
liability to its specific share, and that such liability should 
not, in the absence of actual concerted action, be joint and 
several in nature.

The Working Group thus recommends elimination of joint and 
several liability, except in the limited circumstances where the 
plaintiff can demonstrate that the defendants have actually 
acted in concert to cause plaintiff's injury. 1 /

4/ Because of a number of problems and inequities associated 
with Sindell, only a few states have embraced the position of 
the California Supreme Court. See Schwartz & Mahshigian,
"Failure to Identify the Defendant in Tort Law: Towards a 
Legislative Solution," 73 Calif. L. Rev. 941 (1985).

5/ It is unclear whether even Sindell is a true "market 
share" allocation decision, since under Sindell plaintiff must 
only sue manufacturers representing a substantial share of the 
market, and may allocate all liability among those defendants in 
proportion to their respective market shares.

6/ Particularly disturbing are decisions such as Abel which 
appear to distort the principles of concerted action to impute 
concerted action to manufacturers of a generic product.

7/ .Toint and several liability as discussed in this report 
should not be confused with the legislatively enacted schemes 
for allocating financial responsibility for the co~t of cleanup 
of hazardous waste sites and spills under the Nation's 
environmental laws, and, in particular, under the Superfund Act

(CONTINUED)
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Recommendation No. 4: Limit non-economic damages to a fair
and reasonable amount.

Non-economic damages such as pain and suffering, mental anguish 
and punitive damages are inherently open-ended. 8/ They are 
entirely subjective, and often defy quantification. For 
example, in many instances it simply is not possible, no matter 
how much money is awarded, to compensate someone fully for the 
pain and anguish of the loss of a loved one or from a serious 
injury. Moreover, because such damages are essentially 
subjective, awards for similar injuries can vary immensely from 
case to case, leading to highly inequitable, lottery-like 
results. Accordingly, such damages are particularly suitable 
for a specific limitation.

The open-ended nature of such damages makes them a particular 
problem from the standpoint of achieving predictability. Unlike 
economic damages (medical expenses, lost earnings, etc.), which 
can be reviewed objectively and thus can be predicted within a 
given range, non-economic damages are entirely subjective and 
unpredictable.

Non-economic damages also can serve as a significant obstacle in 
the settlement process. Plaintiffs and defendants often can

7/ (FOOTNOTE CONTINUED)

(the Comprehensive, Environmental Response, Compensation and 
Liability Act of 1980) and the Resource Conservation and 
Recovery Act (RCRA). Unlike the tort system, which is intended 
to compensate injured persons ard to deter wrongful conduct (see 
Chapter 2), Superfund and RCRA represent a legislative choice to 
allocate the cost of these programs among those who contributed 
to the problems the programs are designed to remedy. Thus, 
Superfund and RCRA liability, like the liability established 
under other environmental laws, are founded upon congressional 
objectives which provide that those who contributed to the 
problem or profited from the manufacture which created the 
waste, ought to bear the cost of cleaning f t  up. Those whose 
specific contribution to the site can be identified and severed 
from the whole are not jointly liable under this scheme.
Without some degree of joint and several liability under 
Superfund and RCRA, the effective enforcement of these programs 
could be seriously impeded as a result of protracted and costly 
litigation among responsible parties over the precise allocation 
of cleanup costs.

8/ There are two types of non-economic damages: compensatory
(pain and suffering, mental anguish, etc.) and punitive 
(sometimes called exemplary damages). The latter are designed 
purely to punish the defendant.
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agree quickly on the amount of economic damages, but disagree 
sharnly on non-economic damages. Plaintiffs frequently have 
unrealistic expectations of non-economic damages in the hundreds 
of thousands or millions of dollars to which defendants simply 
are unwilling to agree. Plaintiffs thus often reject settlement 
offers that from the standpoint of compensation for economic 
damages are quite reasonable. Plaintiffs' attorneys also often 
see high non-economic damage awards as necessary to justify high 
contingency fees, which may lead them to press for a high non­
economic damage award when it may be in their clients' interest 
to obtain a quick and fair settlement.

Nevertheless, plaintiffs should be entitled to reasonable 
compensation for their pain and suffering and mental anguish.
The key in this regard is to provide such compensation, but to 
ensure that it will be kept within reasonable bounds.

The Working Group believes that $100,000 would be such a 
reasonable limitation. In this regard, it should be noted that 
only a handful of claims involve non-economic damages in excess 
of $100,000. For example, it is estimated that only 2.7% of all 
medical malpractice claims (5.6% of all paid medical malpractice 
claims) receive non-economic compensation in excess of 
$100,000. 9/ However, in those medical malpractice cases going 
to verdict where non-economic damages above $100,000 are 
awarded, the non-economic damages award averages between 
$428,000 and $738,000 (the latter figure being the "best 
estimate"). 10/ For such awards including non-economic damages 
in excess of $100,000, on the average 80% of the total award is 
for the non-economic damages component of the award. 11/ Since 
the non-economic damages in excess of $100,000 awarded in these 
cases (including verdicts and settlements) account for between 
28% and 50% of all paid out medical malpractice damages, the non-

9/ H. Manne, Medical Malpractice Policy Guidebook 132-48
(1985). In comparison, approximately half of ail claims that 
end in a jury verdict in favor of plaintiff include a non­
economic damages award in excess of $100,000. Id. This 
suggests that non-economic damages are a major factor in forcing 
claims to trial.

As discussed in Chapter 2, the Guidebook was prepared for the 
Florida Medical Association. Henry Manne served as the general 
editor, and the analysis on the effect of a $100,000 cap was 
prepared by Patricia Danzon -- "perhaps the most widely known 
and published economist in the country on the subject of medical 
malpractice." Id., at 10.

10/ Id.

11/ Id. In this regard, it is worth noting that non­
economic damages as a percentage of overall damages increases 
substantially as the overall damages increase. Id., at 138- 
39. See discussion in Chapter 2.
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economic damages payments in excess of $100,000 alone account 
for up to half of all medical malpractice damages. 12/ Thus, a 
$100,000 limitation on non-economic damage award3 would affect 
only a relatively small percentage of all claims, but would 
introduce substantial predictability into the tort system. 13/

It also is necessary to deal with punitive damages. While some 
thought was given to an absolute ban on punitive damages, or 
perhaps a separate limits ion, the Working Group concluded that 
the best approach would to include punitive damages within
the $100,000 limitat’’ *11 non-economic damages.
Nevertheless, punitive ua.r.ages should only be awarded for 
willful conduct bordering on a criminal violation.
Specifically, the Working Group recommends that an award of 
punitive damages be predicated on a demonstration of actual 
malice.

Even if these recommendations are adopted, punitive damages at 
best have a tenuous basis in tort law. Increasingly, there has 
been growing skepticism among legal scholars about the role of 
punitive damages, 14/ and numerous instances of extraordinary

12/ Id. The best estimate of the Guidebook is that pain 
and suffering awards above $100,000 account for nearly 39% of 
all medical malpractice damages.

13/ Some states have struck down such limitations on 
constitutional grounds, primarily on the basis of equal 
protection, on the theory that it is unfair to limit the 
recoveries of certain plaintiffs (e.g., medical malpractice 
claimants) while allowing other plaintiffs to receive unlimited 
recoveries. Recently, however, both the California Supreme 
Court and the Court of Appeals for the Ninth Circuit upheld such 
a limitation for medical malpractice verdicts awarded under 
California law. .See Fein v. Permanente Medical Group, 38 
Cal.3d 137, 695 P.2d 665 (1985); Hoffman v. United States, 767 
F.2d 1431 (9th Cir. 1985). The Supreme Court refused to hear 
either case, finding with regard to the former that no 
substantial federal question was presented. Constitutional 
concerns such as this, however, can only be sensibly considered 
in the context of specific legal proposals.

14/ See, e.g., Owen, "Problems in Assessing Punitive 
Damages Against Manufacturers of Defective Products," 49 U.
Chi. L. Rev. 1 (1982); Seltzer, "Punitive Damages in Mass Tort 
Litigation: Addressing the Problems of Fairness, Efficiency and
Control," 52 Fordham L. Rev. 37 (1983); Sugarman, "Doing Away 
With Tort Law,11 73 Calif. L. Rev. 555 (1985); Schwartz, 
"Deterrence and Punishment in the Common Law of Punitive 
Damages: A Comment," 56 S. Cal. L. Rev. 133 (1982); Ellis, 
"Fairness and Efficiency in the Law of Punitive Damages," 56 S. 
Cal. L. Rev. 1 (1982).
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abuses. 15/ Punitive damages add considerable uncertainty, and 
frequently have very little real deterrent effect because they 
are awarded years after the offending conduct. In any event, 
the punishment of >.iisconduct is primarily a function of the 
public law enforcement system, and should not be a common 
purpose of private litigation.

Nevertheless, the Working Group does not recommend prohibiting 
punitive damages in tort cases provided they are included within 
the limitation on non-economic damages. If this is infeasible, 
the Working Group recommends that punitive damages be 
aoolished. 16/

Recommendation No. 5: Provide for periodic payments of future
economic damages.

Traditionally, a losing defendant is required to pay all of 
plaintiff's future damages in one lump-sum payment. When 
damages were within reasonable limits, this generally v/as not a 
major problem. But as average damages have skyrocketed into the 
hundreds of thousands of dollars this has become an increasing 
burden on the defendant (or defendants' insurers). The Working 
Group, therefore, recommends that future economic damages be 
paid periodically. 17/

Allowing defendants to pay for plaintiff's damages periodically 
has several advantages. First, it gives defendants the ability 
ir. some cases to digest major adverse judgments by spacing

15/ One of the most flagrant examples is the $8 million 
dollar punitive damage award against the defendant in Johnson 
v. American Cyanamid Co., (District Court No. 81 C 2470), for 
iv.s decision to produce the Sabin rather than the Salk polio 
vaccine. Despite the fact that the defendant had complied in 
this decision with the well established medical judgment of the 
United States government and virtually the entire medical 
community, the jury apparently decided to use punitive damages 
to overrule this judgment and to force the Sabin vaccine off the 
market. Ironically, the Sabin vaccine has proven far more 
effective than the Salk vaccine in combating polio. The case 
presently is on appeal to the Kansas Supreme Court, and the 
federal government has filed an amicus brief urging reversal.

16/ It frequently is noted that the deterrent effect of 
punitive damages could be achieved through a system of civil 
fines.

17/ Where there is legitimate concern that a particular 
defendant may not be able to make the periodic payments in 
future years the court should be empowered to require the 
defendant to ensure the periodic payment through the purchase of 
an annuity.
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payments out over time, much in the same way that many consumers 
can afford major purchases by buying on installment. Second, 
society is benefited by the fact that plaintiffs have a 
guaranteed stream of income, and cannot deplete their awards 
within a few years. This sharply reduces the possibility that 
severely injured plaintiffs eventually will become wards of the 
state.

An important additional advantage of requiring courts to award 
damages in terms of periodic payments rather than lump-sum 
awards is that it uses the market's rather than a court's 
assessment of the applicable interest rate. Under the existing 
practice in most states, the trial court determines plaintiff's 
economic loss over plaintiff's lifetime, and then awards 
plaintiff the present value of those losses in a lump sum. The 
interest rate used to make that present value calculation is 
critical, and can significantly reduce or inflate the lump-sum 
payment. Frequently, courts in making that calculation use 
inter _-st rates that bear no reasonable relationship to what in 
fact is available in the market.

A periodic payment requirement effectively avoids this problem 
by having the court determine the stream of future economic 
losses and require defendant to purchase an annuity providing a 
corresponding stream of compensation (where defendant is 
sufficiently large, an actual annuity probably would be 
unnecessary). Under such a procedure, the market determines the 
appropriate interest rate for calculating the present value of 
those payments (the present value would equal the cost of the 
annuity). Since the payments are guaranteed through the 
annuity, subsequent changes in the interest rate would have no 
effect on plaintiff's compensation. Defendant, on the other 
hand, would have the market rather than a judge or jury 
determine the correct interest rate for assessing the present 
value of future damages.

Periodic payments, as noted, are not unfair to plaintiffs 
because the payments would be scheduled to be made as the 
damages are in fact incurred (that is, as earnings are actually 
lost, or as certain expenses actually occur).

Because the benefits of such a provision would be relatively 
limited for smaller awards, the Working Group recommends that 
periodic payments only be required where the total economic 
damages award exceeds $100,000.

Recommendation No. 6: Reduce awards by collateral sources of
compensation for the same injury.

The collateral source rule prohibits the finder of fact from 
taking collateral sources of income related to the same injury 
into account in making an award of damages to the plaintiff.
This effectively permits the plaintiff to obtain double recovery 
of certain components of his damages award.
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In an era when collateral sources of income were financed 
largely by plaintiff himself, the collateral source rule may 
have been sensible. Today, however, when many collateral
sources are provided or subsidized by the government or by third
parties (such as employers, who often are required by law to
provide certain collateral benefits), the traditiona’
justification is called into question. Increasingly, the 
cc'Ty.teral source rule simply pt rmits a windfall recovery by the 
plaintiff.

As to publicly provided collateral sources of compensation, 
there is no justification for not taking such sources inco 
account in determining plaintiff's ultimate damages. The 
collateral source rule in ich circumstances has the effect of 
requiring citizens to pay compensation twice —  once as 
taxpayer, and once as the consumer of the product causing the 
injury. 18/

The situation is somewhat more complicated in dealing with 
private sources of collateral compensation, particularly where 
subrogation is involved. 19/ Where a third party (such as an 
insurer) is subrogated to plaintiff's claim, the collateral 
source rule may not in fact result in any double recovery. As a 
practical matter, however, subrogation often is ncc a 
significant consideration in many tort actions. In some areas, 
such as automobile accidents, subrogation is quite common. In 
other areas, however, such as medical malpractice, subrogation 
is far less common.

As to private sources, the best approach appears to be to 
require collateral sources of compensation related to the same 
injury to be taken into account as long as a third party is not 
subrogated to that portion of plaintiff's claim. Further 
analysis may suggest that elimination of subrogation (that is, 
simply offsetting all collateral sources against the award, and 
prohibiting subrogation arrangements) may have a limited effect 
and be justified on the basis of significant reductions in 
transaction costs.

While the correct approach to workers' compensation benefits 
must be considered very carefully, workers should be required to 
seek their workers' compensation benefits where appropriate.
The Working Group takes no position on whether subrogation and 
indemnification actions between employers and manufacturers

18/ Another reason to be concerned about such a windfall is 
that much of the windfall is in fact a windfall for attorneys in 
the form of attorneys' fees.

19/ In the context of insurance, subrogation allows the 
insurer to obtain from the tortfeasor-defendant all or part of 
its payments to the insured-plaintiff arising from the injury 
caused by the tortfeasor.
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found liable as third party defendants should be eliminated, as 
has been proposed in some legislation. The Working Group will 
continue to review the merits of proposals dealing with such 
subrogation and indemnification actions.

Recommendation No. 7: Schedule contingency fees.

Currently, plaintiffs' attorneys receive a flat percentage of 
their clients' awards, usually between 30% and 40%, but 
sometimes as high as 50%. Where plaintiff's award is moderate, 
such a contingency fee may, in fact, be quite reasonable, since 
the attorney has significant costs and may face substantial 
risks that must be reimbursed. But as the average plaintiff's 
verdict has increased in recent years, such a high percentage 
becomes difficult to justify. Increasingly, there are 
indications of extraordinary abuses where attorneys receive fees 
in the hundreds of thousands of dollars for limited work. 
Particularly in mass liability cases where the groundwork for 
liability has been laid in previous cases by other attorneys, 
the fees often bear no relationship whatsoever to the work of or 
the risk to plaintiff's attorney. 20/

Nevertheless, the Working Group does not recommend, as some have 
suggested, the abolition of contingency fees. Often, such fees 
are the only means available to the poor to afford an attorney 
and obtain access to the legal system. The problem with 
contingency fees emerges when awards become very high, and a 
flat contingency rate becomes excessive. The Working Group, 
therefore, believes that contingency fees should be scheduled to 
decrease as awards increase.

Specifically, the Working Group recommends the following 
schedule: 25% for the first $100,000, 20% for the next
$100,000, 15% for the next $100,000, and 10% for the 
remainder. Thus, for an award of $500,000, plaintiff's attorney 
would receive $80,000 rather than $166,666 (assuming a one-third 
contingency fee), and for an award of $1,000,000, would receive 
$130,000 rather than $333,333.

There are a number of justifications for scheduling contingency 
fees:

Verdicts often are inflated by judges and juries to 
compensate plaintiff for what is well understood to be 
high attorneys' fees. Defendants thus pay for such 
fees through higher insurance premiums or awards,

20/ As discussed in Chapter 2, the prevailing plaintiff is 
not only liable to his attorney for the agreed to contingency 
fee, but also for litigation expenses. Such expenses often can 
amount to an additional five to eight percent of the underlying 
award.
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which, in turn, are passed on to consumers through 
higher prices. It is difficult to justify placing such 
a burden on American consumers for the purpose of 
paying what often amounts to exorbitant attorneys' fees.

0 Similarly, in order to compensate plaintiffs for very 
high contingency fees, settlements often are higher 
than otherwise would be the case. As with high awards, 
these payments ultimately are passed through to the 
consumer. More problematic; however, is that 
attorneys' fees often can become a major impediment to 
settlements since defendants may balk at paying a 
higher than justified award in order to compensate 
plaintiffs for exorbitant attorneys' fees. In such 
situations, attorneys' fees create an additional burden 
by causing cases not to be settled that otherwise would 
be settled.

0 Contingency fees also distort the incentives of
attorneys. Such fees may lead plaintiffs' attorneys to 
hold out for high non-economic damages (and, 
potentially, windfall profits for the attorney 
requiring only minimal additional work on the 
attorney's part), while the clients may be best served 
with obtaining economic damages and more limited non­
economic damages as promptly as possible.

° Scheduling contingency fees also should substantially
reduce the excessive transaction costs presently 
plaguing the tort system. This is particularly 
important in such areas as the asbestos litigations 
where there are only limited resources available to 
compensate a large pool of plaintiffs.

In this regard, it is worth noting that the Federal Tort Claims 
Act contains a 25% cap on attorneys' fees for lawsuits filed 
under the Act, and a 20% cap on attorneys' fees for settlements 
obtained under the Act's administrative claims process.
28 U.S.C. § 2678. Violations of these limitations are 
punishable by fine or imprisonment, or both. A similar 25% 
attorneys' fee cap (with similar sanctions) is found in the 
Social Security Act. 42 U.S.C. § 406. None of these caps 
appears to have had any significant effect on the ability of 
persons suing the government to obtain adequate legal 
representation. In fact, the number of lawsuits filed under 
both the Federal Tort Claims Act and the Social Security Act has 
increased substantially in recent years.

The Working Group has considered and recommends against the 
adoption of the English Rule on attorneys' fees, which would 
transfer attorneys' fees to the losing party. While such a rule 
might deter some frivolous litigation, it also would inhibit 
many lawsuits that may be merited but where some preliminary 
discovery may be necessary to determine the strength of 
plaintiff's claims. Moreover, because many plaintiffs 
essentially are judgment proof, the widely held belief that such
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a rule would significantly deter frivolous litigation may be 
largely illusory.

A preferable (but still problematic) alternative approach to the 
English Rule would be to use a transfer of attorneys' fees as a 
means of motivating parties to settle their claims at an earlier 
point in litigation. Thus, a rule modeled on Rule 68 of the 
Federal Rules of Civil Procedure, 21/ but including 
attorneys' fees, might be useful. Perhaps the most promising 
approach would be to combine alternative dispute resolution with 
a transfer of attorneys' fees.

Recommendation No. 8: Develop alternative dispute
resolution mechanisms.

The Working Group believes that alternative dispute resolution 
holds much promise. Experimentation and experience, however, is 
the only reliable vehicle for determining which systems will 
work. Alternative dispute resolution proposals range from 
binding arbitration to mediation, and include such procedural 
innovations as mini-trials and expedited discovery techniques. 
Many of these proposals are worthy of serious consideration, and 
states represent excellent laboratories in which to develop and 
explore these various alternative dispute resolution proposals.

The Working Group strongly supports alternative dispute 
resolution, and believes that the organized bars, legislatures, 
and jurists should be more receptive to alternative dispute 
resolution proposals. Where necessary, particularly in areas 
such as medical malpractice, states should be encouraged to 
consider seriously the necessary constitutional changes to 
permit the use of alternative dispute resolution.

The Working Group believes that the most promising use of 
alternative dispute resolution will be to encourage the early 
settlement of lawsuits. For example, requiring non-binding 
arbitration where part or all of attorneys' fees shift to the 
party which rejects an arbitration award and obtains a less 
favorable result in litigation, much as costs of litigation are 
shifted for rejected offers of settlement under Federal Rule of 
Civil Procedure 68 (see supra), might be an effective means

21/ Rule 68 ("Offer of Judgment") provides that costs of 
litigation will shift to a plaintiff who has rejected an Offer 
of Settlement made under the rule and not obtained a judgment 
more favorable than the rejected offer. There currently is a 
proposal under consideration to include attorneys' fees in Rule 
68, as well as to make other changes to the Rule. Inclusion of 
attorneys' fees in Rule 68, however, has a number of serious 
problems that must be considered very carefully. These and 
other problems have led the Department of Justice to caution 
against the proposed changes to Rule 68.
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for using alternative dispute resolution to facilitate and 
expedite early settlements.

The Working Group does not believe, however, that alternative 
dispute resolution needs to or should involve major changes to 
the standards of liability or causation in tort law. The merits 
of alternative dispute resolution are largely unrelated to which 
standard of liability is used in resolving disputes. The value 
of alternative dispute resolution lies in procedural rather than 
substantive changes in the law.
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CHAPTER 5

The growing liability insurance availability/affordability 
crisis has spawned calls for government insurance or 
indemnification for persons or companies unable to obtain 
adequate insurance coverage through the private sector. For the 
reasons discussed below, such government insurance or 
indemnification would be highly undesirable and would do nothing 
to remedy the problems underlying the availability/affordability 
crisis.

The most serious deficiency with the various schemes for 
government insurance or indemnification is, as noted, the fact 
that such proposals do not address the problems that have led to 
the availability/affordability crisis. Instead, these schemes 
simply would pass the costs of the crisis directly to the 
taxpayer. While it is difficult to estimate the potential cost 
of such a program to the American taxpayer, it should be noted 
that the insurance industry suffered an estimated $25 billion 
underwriting loss in 1985 (see Chapter 2). This loss does not 
include self-insurance or captive insurer losses, which in all 
likelihood represent additional billions of dollars.

A government insurance or indemnification program would by 
definition certainly involve the riskiest activities; that is, 
those activities that even the insurance industry is unwilling 
to underwrite. To the extent that the government attempts to 
address affordability problems by offering coverage more cheaply 
than the industry, the government, of course, simply would be 
subsidizing certain purchasers of insurance. Again, the cost of 
such subsidization is difficult to estimate, but considering 
that the insurance industry paid out over $126 billion in 1985, 
with related expenses of $37 billion (see Chapter 2), such a 
subsidy easily could involve tens of billions of dollars 
annually. 1/ (Again, these figures do not include self- 
insurance or captive insurers).

Government insurance or indemnification would not only pass 
these costs to. the taxpayer, but could exacerbate the current 
problems of the tort system. One of the few constraints left in 
tort law is the recognition that "deep pockets" are not after

GOVERNMENT INSURANCE: A NON-SOLUTION

1/ For example, over recent years the National Flood 
Insurance Fund has been subsidizing flood insurance by roughly 
$150 million annually. The cumulative loss for the program to 
date is approximately $1.4 billion. The President, in his 
latest budget submission, reiterated his intention to continue 
to ph ise out this costly subsidy. The riot insurance program, 
which existed from 1968 to 1984, was able to sustain itself 
through collected premiums. The relative success of the 
program, however, was largely due to the decline in urban riots 
after the program was instituted.
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all bottomless -- that there is a finite amount of resources 
that can be reallocated through tort liability. Government 
indemnification or insurance would remove that last restraint, 
since the resources of the Federal Government are all too often 
viewed as without limit. Thus, courts and juries might be even 
more willing to skew liability and causation standards to ensure 
compensation, and to award the most generous compensation 
conceivable.

There are, however, a number of compelling reasons for rejecting 
the concept of government insurance or indemnification other 
than because of its potential cost and the failure to address 
the real problems underlying the crisis. Perhaps foremost among 
those reasons is that such a program would most likely 
jeopardize among the most effective and important mechanisms 
currently existing in the private sector to protect public 
health and safety. The insurance industry plays a vital role in 
promoting public health and safety by policing insureds to 
ensure that risks of injury are minimized. Insureds who fail to 
minimize such risks, or who experience higher than normal claim 
rates, may find the desired level of insurance coverage more 
difficult to obtain and more expensive. The insurance industry 
thus plays an important role in creating incentives that protect 
public health and safety, both in policing insureds, and in 
passing the benefits of safety back to the insureds through 
lower premiums.

While the role of insurance in promoting public health and 
safety is by no means perfect, and the above description 
admittedly is somewhat idealized, insurance creates important 
health and safety incentives which cannot be dismissed 
lightly. This critical function of insurance is undermined to 
the extent that the government supplants the private sector in 
providing insurance or indemnification, particularly for high 
risk activities. The government, even if and when it 
demonstrates the best of intentions, simply does not have the 
resources, experience, flexibility or incentives to replicate 
the activities of the private sector in policing insureds' 
practices and setting premiums to reflect claims experience. In 
addition, were the government to undertake such activities, the 
existing health and safety bureaucracies almost certainly would 
prove inadequate. Substantial additional funds, personnel and 
resources would need to be devoted to these activities, and in 
many areas new bureaucratic structures would need to be 
established. 2/ If, as seems likely, such additional 
investments of government resources are not made, government 
insurance or indemnification would operate as a clear 
disincentive to greater safety since insureds would receive

2/ The necessary collection and analysis of relevant 
information would of itself be a major undertaking requiring 
substantial investment of additional government resources.
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the benefit of a risk transfer to the government (and, 
accordingly, would have less incentive to protect public health 
and safety) without any corresponding checks upon their conduct 
or activities. Both the consumer and the taxpayer would be the 
ultimate losers.

To the extent that the government institutes an insurance or 
indemnification program, such a program also would increase 
significantly in two ways the involvement of the government in 
the private sector. First, while the governr ’snt, as noted, 
cannot replicate the efforts of the insurance industry, it would 
have to become involved in the activities it has insured or 
indemnified to ensure that such insurance or indemnification 
does not lead to completely open-ended liability on the part of 
the government. This necessarily would involve new additional 
forms of government supervision and regulation of private sector 
activities.

A second undesirable but inevitable effect of such a program 
would be that the government frequently would be forced to 
manage, or at least actively oversee, the litigation of cases 
involving the liability of its insureds, since the insureds 
often would have only a limited incentive to contest 
aggressively claims, however meritless, against which they are 
fully insured or indemnified. Even putting aside the 
consideration of the massive investment of litigation resources 
that would be needed by both the insuring agencies and the 
Department of Justice, this could involve the government 
directly and actively in some of the most controversial and 
visible tort litigation in our society, much of which would 
involve litigation in state court under substantive, procedural 
and evidentiary rules of state law.

An additional consideration is that such a program necessarily 
would involve the federal government in state regulation of the 
insurance industry since such regulation could have a 
significant impact on the kind of insurance or indemnification 
the federal government would have to provide. For example, 
state regulators who might wish to avoid approving politically 
unpopular rate increases or policy provisions might be far more 
inclined to withhold such approvals if they perceived the 
federal government as ready and willing to provide an 
alternative source of insurance. The federal government, in 
turn, in order to avoid such wholesale transfers of the 
insurance burden, could very easily find itself compelled to 
regulate the insurance industry directly, or to regulate the 
state regulators. Either way, it would represent a substantial 
intrusion by the federal government into the regulation of the 
insurance industry.

Finally, a federal program of insurance or indemnification would 
interfere with and perhaps severely inhibit the ability of the 
market to devise new policies, insurance mechanisms, and 
specific contractual provisions to meet changing economic and
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s o c i a l  c o n d i t i o n s .  Where t h e  c u r r e n t  s e r v i c e s  o f  t h e  i n s u r a n c e  
i n d u s t r y  p r o v e  i n a d e q u a t e  o r  u n a c c e p t a b l e ,  i n s u r e r s  and  i n s u r e d s  
have  s t r o n g  i n c e n t i v e s  t o  r e s t r u c t u r e  t h o s e  s e r v i c e s  so  t h a t  t h e  
n e e d s  o f  t h e  m a r k e t p l a c e  c an  be  me t  ( w i t n e s s ,  f o r  example ,  t h e  
c u r r e n t  d i s c u s s i o n s  o v e r  t h e  i n t r o d u c t i o n  o f  c la ims-made 
p o l i c i e s  and  t h e  i n c l u s i o n  o f  d e f e n s e  c o s t s ) .  Where g ove rnm en t  
i n s u r a n c e  o r  i n d e m n i f i c a t i o n  i s  a v a i l a b l e ,  however ,  i n s u r e d s  may 
be  f a r  more i n c l i n e d  t o  s e e k  su ch  i n s u r a n c e  ( p a r t i c u l a r l y  where  
i t  i s  s u b s i d i z e d ,  e i t h e r  i n t e n t i o n a l l y  o r  u n i n t e n t i o n a l l y )  t h a n  
t o  n e g o t i a t e  w i t h  i n s u r e r s  o r  i n v e s t  c o n s i d e r a b l e  e f f o r t  and  
r e s o u r c e s  s h o p p i n g  f o r  b e t t e r  c o n d i t i o n s .  I n s u r e r s ,  i n  t u r n ,  
who may f e e l  t h e m s e l v e s  c om p e l l e d  t o  o f f e r  o t h e r w i s e  
u n a t t r a c t i v e  s e r v i c e s  t o  c u s t o m e r s  t h e y  w i s h  t o  r e t a i n ,  may f i n d  
a g o v e r nm en t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p ro g r am  a c o n v e n i e n t  
dumping g r o u n d s  f o r  t h e  r i s k s  t h e y  wou ld  r a t h e r  s p i n - o f f .  3/
The end  r e s u l t  c o u l d  v e r y  w e l l  b e  t h a t  t h e  a b i l i t y  o f  t h e  
m a r k e t p l a c e  t o  r e s p o n d  t o  new c o n d i t i o n s  w i t h  i n n o v a t i v e  
s o l u t i o n s  c o u l d  be  s e v e r e l y  c h i l l e d  i f  t h e  " s a f e  h a r b o r "  o f  
g o v e rnm en t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  w e re  a v a i l a b l e  t o  b o t h  
t h e  i n s u r e d s  and  t h e  i n s u r e r s .  4/
In  sum, gov e rnm en t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  would b e  a 
h i g h l y  u n d e s i r a b l e  and c o u n t e r p r o d u c t i v e  r e s p o n s e  t o  t h e  c u r r e n t  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  I t  e f f e c t i v e l y  wou ld  amount 
t o  t h e  n a t i o n a l i z a t i o n  o f  a p o t e n t i a l l y  l a r g e  p o r t i o n  o f  one  o f  
t h e  N a t i o n ' s  l e a d i n g  f i n a n c i a l  i n d u s t r i e s .  And, g i v e n  t h e  
h i s t o r y  o f  p a s t  g ove rnm en t  i n v o l v em e n t  i n  t h e  p r i v a t e  s e c t o r ,  i t  
i s  a l l  t o o  a p p a r e n t  t h a t  r emov ing  t h e  f e d e r a l  g ov e rnm en t  f rom  
t h e  i n s u r a n c e  i n d u s t r y  once  t h e  p u r p o r t e d  j u s t i f i c a t i o n  f o r  i t s  
p r e s e n c e  h ad  p a s s e d  would be an a r d u o u s  i f  n o t  u l t i m a t e l y  f u t i l e  
e n d e a v o r .

3/ Such r i s k s  m o s t  l i k e l y  wou ld  i n c l u d e  t h e  t y p e  o f  long- 
l a t e n c y ,  c a t a s t r o p h i c  r i s k s  endem ic  t o  t o x i c  t o r t s .  As i s  
a p p a r e n t  f rom  t h e  a s b e s t o s  l i t i g a t i o n s ,  s u c h  i n s u r a n c e  wou ld  
e x p o s e  t h e  t a x p a y e r  t o  p o t e n t i a l l y  m a s s i v e  l i a b i l i t y .  The 
p r o b l em  o f  i n s u r e r s  s p i n n i n g  o f f  c e r t a i n  t y p e s  o f  b u s i n e s s  v e r y  
l i k e l y  wou ld  g e n e r a t e  p r e s s u r e  f o r  some fo rm  o f  f e d e r a l  
r e g u l a t i o n  o f  s u c h  p r a c t i c e s .
4/ I t  s h o u l d  b e  n o t e d  i n  t h i s  r e g a r d  t h a t  t h e  c o n t r a c t o r  

i n d e m n i f i c a t i o n  p r o v i s i o n  wh ich  t h e  A d m i n i s t r a t i o n  s u p p o r t s  i n  
t h e  c o n t e x t  o f  S u p e r f u n d  r e a u t h o r i z a t i o n  i s  p u r e l y  d i s c r e t i o n a r y  
i n  n a t u r e ,  i s  l i m i t e d  t o  c l e a n u p s  u n d e r  t h e  c o n t r o l  o f  t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  Agency, i s  l i n k e d  t o  a c r i t i c a l  
l i m i t a t i o n  on l i a b i l i t y  ( l i a b i l i t y  w ou ld  b e  p r e d i c a t e d  o n l y  on 
n e g l i g e n c e ) ,  a nd  wou ld  be p r o v i d e d  o n l y  b e c a u s e  i t  w i l l  b e  
e x t r e m e l y  d i f f i c u l t ,  i f  n o t  im p o s s i b l e ,  t o  k e e p  t h i s  v i t a l  
p r o g r am  i n  o p e r a t i o n  w i t h o u t  s u c h  l i m i t e d  and  c l o s e l y  r e g u l a t e d  
c o n t r a c t o r  i n d e m n i f i c a t i o n  (which p r e s u m a b l y  w i l l  i n c l u d e  b o t h  
l i m i t s  and  d e d u c t i b l e s ) .
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CONCLUSION

T h i s  r e p o r t  c o n t a i n s  w i t h i n  i t  a number o f  o b s e r v a t i o n s ,  
c o n c l u s i o n s  and r e c om m end a t io n s .  The m o s t  im p o r t a n t  o f  t h e s e ,  
however,  f o r  t h e  p u r p o s e s  o f  t h e  T o r t  P o l i c y  Working Group, a r e  
wha t  t h i s  r e p o r t  i m p l i e s  a s  t o  t h e  a p p r o p r i a t e  r e s p o n s e  o f  t h e  
f e d e r a l  gove rnm en t  t o  t h e  c u r r e n t  c r i s i s  i n  i n s u r a n c e  a v a i l a b i l i t y  
and a f f o r d a b i l i * * v .  I n  t h i s  r e g a r d ,  t h e  p e r t i n e n t  c o n c l u s i o n s  a r e  
s t r a i g h t f o r w a r d  nd  r e l a t i v e l y  a p p a r e n t .
F i r s t ,  t o r t  law a p p e a r s  t o  be a m a jo r  c a u s e  o f  t h e  i n s u r a n c e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .
Second, t h e r e  a r e  a number o f  b e n e f i c i a l  r e f o rm s  o f  t o r t  law 
t h a t  t h e  f e d e r a l  g o v e r nm en t  c an  s u p p o r t  and  p rom o te  i n  s e n s i b l e  
and a p p r o p r i a t e  ways.
T h i r d ,  t o  t h e  e x t e n t  t h a t  o t h e r  f a c t o r s  —  su c h  a s  t h e  r e c e n t  
l a r g e  u n d e r w r i t i n g  l o s s e s  o f  t h e  i n s u r a n c e  i n d u s t r y  -- u n d e r l i e  
t h i s  c r i s i s ,  t h e r e  i s  l i t t l e  t h e  f e d e r a l  g ove rnm en t  c an  o r  
s h o u ld  do t o  remedy t h e s e  p r o b l em s .  W h i le  t h e  c o n t r i b u t i o n  o f  
t h e s e  economic f a c t o r s  seems c l e a r ,  i t  i s  l i k e l y  t h a t  t h e s e  
p ro b l em s  w i l l  work t h e m s e l v e s  o u t  i n  t h e  s h o r t - t e rm  a s  t h e  
i n s u r a n c e  i n d u s t r y  r e s t o r e s  i t s  d e s i r e d  l e v e l  o f  p r o f i t a b i l i t y ,  
and a s  o t h e r  i n s u r a n c e  i n d u s t r y  d e v e l o pm e n t s  ( see  C h a p t e r  3) a r e  
im p lem en ted .  I t  seems h i g h l y  u n l i k e l y ,  howeve r ,  t h a t  t h e s e  
c h ang e s  w i l l  s u b s t a n t i a l l y  a l l e v i a t e  t h e  c r i s i s ,  p a r t i c u l a r l y  
t h e  a f f o r d a b i l i t y  a s p e c t  o f  t h e  c r i s i s ,  w i t h o u t  s u b s t a n t i a l  
r e f o rm s  o f  t o r t  law.
F o u r t h ,  t h e  Work ing Group fo und  n o t h i n g  t o  s u p p o r t  t h e  
s u g g e s t i o n  t h a t  t h i s  c r i s i s  c o u l d  be r em ed i e d  t h r o u g h  f e d e r a l  
r e g u l a t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y  o r  o f  s t a t e  i n s u r a n c e  
r e g u l a t o r s .
F i f t h ,  w h i l e  a f e d e r a l  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p rog r am  
o b v i o u s l y  c o u l d  p r o v i d e  s u b s i d i z e d  i n s u r a n c e  whe re  i n s u r a n c e  i s  
u n a v a i l a b l e  o r  u n a f f o r d a b l e ,  f o r  many r e a s o n s  ( s e e  C h a p t e r  5) 
su ch  a p rog ram  wou ld  be  h i g h l y  u n d e s i r a b l e  and  u l t im a v e l y  
c o u n t e r p r o d u c t i v e .
In  sum, t o r t  law a p p e a r s  t o  be  a m a jo r  c a u s e  o f  t h e  i n s u r a n c e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s  wh ich  t h e  f e d e r a l  g ov e rnm en t  c a n  
and s h o u ld  a d d r e s s  i n  a v a r i e t y  o f  s e n s i b l e  and a p p r o p r i a t e  ways.  
But s i g n i f i c a n t ,  l o n g- t e rm  r e f o rm  c a n n o t  and  s h o u l d  n o t  come s o l e l y  
from t h e  f e d e r a l  g o v e rnm en t .  U l t im a t e l y ,  s t a t e  g o v e rnm en t s  and 
c o u r t s  mus t  a d d r e s s  t h e  c u r r e n t  e x c e s s e s  o f  t o r t  law. T h e i r  a c t i v e  
p a r t i c i p a t i o n  i s  e s s e n t i a l  t o  f i n d i n g  w c r k a b l e  s o l u t i o n s  t o  t h e  
i n c r e a s i n g l y  d e b i l i t a t i n g  p r o b l em s  o f  t o r t  law.
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CSSB 377 (L & C) Fiscal Note Narrative

This legislation impacts the court system in two areas: expanded judicial

workload and mandatory arbitration.

Expanded Judicial Workload

The presiding judge for the third judicial district anticipates that new 

procedures incorporated iri this bill (such as hearings to determine whether 

defendants who have defaulted on periodic payments should be held in 

contempt and the amount of related damages which should be assessed) will 

increase the court's workload by 20% for each trial. This estimate also 

includes judge time expended on additional litigation which will result 

from attempts to transfer proportional liability to persons who have signed 

releases before trial, and litigation to resolve interpretation questions 

with the legislation. Also, more cases will go to trial because of 

diminished incentives to settle resulting from restrictions on the award of 

Civil Rule 82 Attorneys Fees.

It is anticipated that the increased workload could be handled statewide by 

funding the equivalent of a pro tern judge. Pro tern fu'CU-j is less costly 

than funding new judge positions because salary and benefits for retired 

pro tern judges are significantly lower. Additionally, since these judges 

are not permanently assigned to one court location, normal space and 

staffing requirements are avoided.



The provisions of this legislation which establish new procedures for the 

court come into play only when a case goes to trial. According to figures 

provided by the Anchorage trial court, approximately 5" of the cases filed 

go to trial, resulting in 105 personal injury trials statewide.

It is estimated that a personal injury trial averages two weeks. The total

nu."3er of personal injury trials multiplied by two weeks of a judge's time 

total 210 judge weeks.

The estimated 20% additional judicial workload attributable to these 

expanded proceedings totals 42 judge weeks. Since a standard judicial work 

year averages 40 work weeks (excluding holidays, vacation and training), it

is estimated that one judge would be required to process the additional

statewide workload.

In order to avoid duplicative hearings, the court system favors binding 

arbitration rather than the option of de novo court trials. In the event 

that this legislation is not amended to provide for binding arbitration,

the court system assumes for purposes of this fiscal note that the court

would he required to bear the cost of arbitrators for those parties who are

unable to afford this expense. It is estimated that 1341 personal injury

cases statewide would be subject to the mandatory arbitration provision 

because they fall under $100,000. It is assumed that a third of the 

parties will not be able to afford the expenses of arbitrators. Thus, the 

court system will be required to bear these expenses in 443 cases.



Assuming an arbitration lasting 12 hours and an estimated average hourly 

compensation rate for the arbitrator of $150, the cost of an arbitration 

totals $1,800. The estimated total cost of an arbitrator for all cases 

under $100,000 is $797,400. Additionally, the court system assumes that 

for parties in outlying r, ral areas who are unable to afford the costs of 

arbitrators, it will be less costly to fly these persons to central urban 

areas rather than to fly arbitrators to the outlying areas and pay for 

their room and bo.ird. The additional air fare and per diem costs total 

$6,155. Based on these assumptions, the total costs of mandatory 

arbitration is $803,555.



ALASKA COURT SYSTEM 

CSSB 377 (L & C) - TORT REFORM 

FISCAL IMPACT

P e r s o n n e l :

S a l a r y  B e n e f i t s

P r o  Tern, S u p e r i o r  C o u r t  J u d g e  (PFT, 
u s i n g  f u l l y - v e s t e d  r e t i r e d  j u d g e )
(See S c h e d u l e  #2) $19,332 $26,779

I n - C o u r t  C l e r k  (PFT, 12B) 25,740 8,863

T o t a l  P e r s o n n e l

T r a v e l  c o s t s  f o r  i n d i g e n t  b u s h  p a r t i e s  i n  m anda ­
t o r y  a r b i t r a t i o n  c a s e s .  (See S c h e d u l e  #3)

C o n t r a c t u a l  c o s t  o f  a r b i t r a t o r s  f o r  i n d i g e n t  
p a r t i e s  i n  m a n d a t o r y  a r b i t r a t i o n  c a s e s .
(See S c h e d u l e  #3)

S u p p l i e s

E q u i p m e n t :  ( o n e- t im e  i t em s )

New em p lo y e e  e q u i p m e n t  - o f f i c e  f u r n i t u r e  
a nd  r e f e r e n c e  m a t e r i a l s

T o t a l

$46,111

34,603

80,714

6,155

797,400

1,000

6,759

T o t a l  FY 87 C o s t



S c h e d u l e  \ 2

ESTIMATION OF JUDICIAL RESOURCES 
NEEDED TO PROCESS INCREASED WORKLOAD

CSSB 377 (L & C) - TORT REFORM

A L A S K A  C O U R T  S Y S T E M

Number o f  c i v i l  damage  c a s e s  (a)

E s t i m a t e d  p e r c e n t a g e  o f  c a s e s  
g o i n g  t o  t r i a l

E s t i m a t e d  number  o f  t r i a l s

E s t i m a t e d  l e n g t h  o f  t r i a l  i n  w eek s

E s t i m a t e d  j u d i c i a l  t im e  i n  w eek s

E s t i m a t e d  w o r k l o a d  i n c r e a s e  f r om  
l e g i s l a t i o n

E s t i m a t e d  a d d i t i o n a l  j u d i c i a l  
w o r k l o a d  i n  w eek s

E s t i m a t e d  a v e r a g e  numbe r  o f  w o r k ­
w eek s  i n  j u d i c i a l  y e a r  (b)

E s t i m a t e d  number  o f  j u d g e s  n e e d e d  
t o  p r o c e s s  a d d i t i o n a l  w o r k l o a d

R e s t  o f
A n c h o r a g e  S t a t e  T o t a l

1,458 638 2,096

5% 5% 5%

73 32 105

2 2 2

146 64 210

20% 20% 20%

29 13 42

40 40 40

0.73 0.33 1.05

N o t e s :
(a) B a s e d  on FY 85 c a s e  f i l i n g s .  A l l  c i v i l  damage c a s e  f i l i n g s  

a s s um ed  t o  b e  p e r s o n a l  i n j u r y  c a s e s .

(b) E s t i m a t e d  numbe r  o f  w o rk- w eek s ,  n e t  o f  h o l i d a y s ,  v a c a t i o n  and  
t r a i n i n g .



S c h e d u l e  #3

ALASKA COURT SYSTEM 

ESTIMATED FISCAL IMPACT OF MANDATORY ARBITRATION 

,'SSB 377 (L & C) - TORT REFORM

Number o f  c i v i l  d am age  c a s e s  (a)

E s t i m a t e d  p e r c e n t a g e  o f  c a s e s  
u n d e r  $1 0 0 , 0 0 0

E s t i m a t e d  number o f  c a s e s  u n d e r  
$100,000

E s t i m a t e d  p e r c e n t a g e  o f  i n d i g e n t  
p a r t i e s

E s t i m a t e d  number o f  c a s e s  i n v o l v i n g  
i n d i g e n t  p a r t i e s

E s t i m a t e d  a v e r a g e  l e n g t h  o f  a r b i ­
t r a t i o n  h e a r i n g  i n  h o u r s

E s t i m a t e  a v e r a g e  h o u r l y  r a t e  o f  
a r b i t r a t o r

E s t i m a t e d  a v e r a g e  c o s t  o f  e a c h  c a s e

E s t i m a t e d  t o t a l  c o s t  o f  a r b i t r a t o r s

E s t i m a t e d  t r a v e l  c o s t  f o r  i n d i g e n t  
p a r t i e s  l i v i n g  i n  b u s h  a r e a s .
(See S c h e d u l e  #4)

E s t i m a t e d  t o t a l  c o s t  o f  m a n d a t o r y  
a r b i t r a t i o n

R e s t  o f
A n c h o r a g e  S t a t e  T o t a l

1,458 638 2,096

64% 64% 64%

933 408 1,341

33» 3 3 % 33%

308 135 443

12 12 12

$150 $150 $150

$1,800 $1,800 $1,800

$554,400 $243,000 $797,400

$0 $6,155 $6,155

$554,400 $249,155 $803,555

N o t e s :
(a) B a s e d  on FY 85 c a s e  f i l i n g s .  A l l  c i v i l  damage  c a s e  f i l i n g s  

a s s um ed  t o  b e  p e r s o n a l  i n j u r y  c a s e s .



S c h e d u l e  #4

ALAS.'A COURT SYSTEM 

ESTIMATED TRAVEL COSTS FOR INDIGENT BUSH PARTIES 

CSSB 377 (L & C) - TORT REFORM

Bush Courts

Number 
of Case 
Filings

Percent
Under

$100,000

Number of 
Cases Under 

$100,000

Percent
Indigent

Defendants

Number of 
Indigent 

Cases

Air Fare to 
Nearest Ur­
ban Court (a)

Estimated 
Air Fare 

Cost

Estimated 
Per Diem 
Cost (b)

Estimated 
Total 

Travel Cost

Barrow 5 64% 3 33% 1 $500 $500 $315 $815

Bethel 30 64% 19 33% 6 302 1,812 1,680 3,492

Kotzebue 5 64% 3 33% 1 426 426 280 706

Nome 6 64% 4 33% 1 426 426 280 706

Valdez 6 64% 4 33% 1 156 156 280 436

Total Cost $6,155

Notes:

(a) Bush courts served by urban courts:

Barrow served by Fairbanks 
Bethel served by Anchorage 
Kotzebue served by Anchorage 
Nome served by Anchorage 
Valdez served by Anchorage

(b) Estimated to require three and one half days of per diem.



M a r t i n  Shaner, M.D., P. 

P.O. Box 74401 

F a irbanks, A K  99707 

9 0 7 - 4 5 1 - 7 7 9 2

M a r c h  12, 1986

Sena t o r  P a t r i c k  Rodey 

A l a s k a  State L e g i s l a t u r e  

P o u c h  V (MS 3100)

Juneau, A K  99811

D ear Sena t o r  Rodey:

I a m  w r i t i n g - ytra^to u rge y o u  to lobby for the C o a l i t i o n  Bill for Tort 

Reform, JlB 5 3 2 ^ )

As an a n e s t h e s i o l o g i s t ,  my i n s u r a n c e  p r e m i u m s  are a l r e ad y  high. W i t h o u t  

tort r e f o r m  to limit m a l p r a c t i c e  s e t t l e m e n t s  these p r e m i u m s  w i l l  only 

c o n t in u e  to escalate. The res u l t a n t  incre a s e  in m y  o p e r a t i n g  costs 

w i l l  have to be r e f l e c t e d  in an i nc r e a s e  in b i l l i n g  costs to the patient. 

The pati e n t  is the one wh o  u l t i m a t e l y  loses.

I w a n t  to be able to c o n t in u e  to d e l i v e r  good pati e n t  care at a 

r e a s o n a b l e  cost to the patient. W h e t h e r  or not HB 532 pas s e s  w i l l  

have a g reat effect on the cost factor. I therefore, urge you to w o r k  

to pass HB 532 d u r i n g  this session.

Sincerely,

Martin Shaner, M.D.

Ik
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Sen P a t r i c k  Rodey

A l a s k a  S t a t e  L e g i s l a t i o n  
B o m  V.
J u n e a u ,  A l a s k a  99301

Dr .  P e t e r  P ow e r s  
2718 L o rd  B a r a n o f  
Anch,  A l a s k a  99517

D ea r  Sen  Rodey :
I  am w r i t i n g  i n  r e g a r d s  t o  l e g i s l a t i o n  a f f e c t i n g  T o r t  
r e f o r m  i n  A l a s k a .  I  am o n e  o f  y o u r  c o n c e r n e d  c o n s t i t u e n t s .

I  am a M e d i c a l  D o c t o r  a nd  f a c e  t r e m e n d o u s  i n c r e a s e s  i n  my 
m e d i c a l  m a l p r a c t i c e  i n s u r a n c e .  The  c u r r e n t  p r o j e c t i o n s  a r e  
t h a t  my c o v e r a g e  w i l l  i n c r e a s e  i n  c o s t  i n  t h e  r a n g e  o f  50% 
e a c h  y e a r  f o r  t h e  n e x t  3-5 y e a r s ,  b u t  nobody  r e a l l y  knows .  
T h e s e  v e r y  h i g h  i n s u r a n c e  r a t e s  h a v e  p r e v e n t e d  me f rom  d o i n g  
any  O b s t e t r i c s  wo rk  t h i s  p a s t  y e a r ,  and  t h r e a t e n s  t o  make a 
l o t  o f  my c o l l e a g u e s  s t o p  d o i n g  O b s t e t r i c s  a l s o .  I  d o n ' t  
know how women i n  A n c h o r a g e  a r e  g o i n g  t o  b e  a b l e  t o  f i n d  
someone  t o  d e l i v e r  t h e i r  b a b i e s .

I  f e e l  t h i s  i s s u e  i s  a t  a  c r i s i s  s t a g e  a nd  demand s  a l l  o f  
o u r  a t t e n t i o n .
I  u r g e  y o u  t o  s u p p o r t  H.B.532 a nd  S .B .377 .  I  s t r o n g l y  
s u p p o r t  t h e s e  a t t e m p t s  a t  T o r t  r e f o r m  and  t h e  C i t i z e n s  
C o a l i t i o n  f o r  T o r t  r e f o r m .

R e s p e c t f u l l y  a nd  E a r n e s t l y ,

P e t e r  P ow e r s  M.D.

FAMILY PRACTICE • IMMEDIATE MEDICAL CARE • INDUSTRIAL MEDICINE



A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t e  J u d i c i a r y  C o m m i t t e e

Senator Patrick Rodey. Chairman 
S en ator  T im  K e i .lv, V ic e -C h a ir  

S en ato r  Ian  Fa ir s  

S en a to r  R ic k  H a l f o r d  

S en ato r  Ro b er t  Z ie g l e r , S r .

Pouch V 
Juneau, Alaska 99811 

(907) 465-3717

M arch  2, 1986

Mr. C h a r l e s  G. E s t e s  
C.G. E s t e s  Co.
4015 B o r l a n d  D r i v e  
A n c h o r a g e ,  A l a s k a  99517

D e a r  Mr. E s t e s :

T h a n k  y o u  f o r  y o u r  l e t t e r  e x p r e s s i n g  y o u r  c o n c e r n  a b o u t  t h e  
e v e r  i n c r e a s i n g  c o s t  o f  i n s u r a n c e .  T o r t  r e f o r m  h a s  b ecome  
o n e  o f  t h e  m a j o r  i s s u e s  f a c i n g  t h i s  l e g i s l a t u r e .  The  S e n a t e  
J u d i c i a r y  C om m i t t e e  w h i c h  I  c h a i r  w i l l  b e  o n e  o f  t h e  m o re  
i m p o r t a n t  c o m m i t t e e  r e f e r r a l s  f o r  t h e  t o r t  r e f o r m  
l e g i s l a t i o n  w h i c h  i s  now w e n d in g  i t s  way t h r o u g h  t h e  
l e g i s l a t u r e .

I n  p r e p a r a t i o n  f o r  d e a l i n g  w i t h  t h i s  i s s u e ,  we h a v e  d o n e  a 
g r e a t  d e a l  o f  r e s e a r c h ,  am  l i s t e n e d  t o  s e v e r a l  n a t i o n a l l y  
p r o m i n e n t  e x p e r t s  on  t h e  s u b j e c t .  I t  i s  my h o p e  t h a t  we 
c a n  a t  l e a s t  b e g i n  t o  f i n d  some s a t i s f a c t o r y  s o l u t i o n s  t o  
t h i s  d i l em m a  b y  t h e  e n d  o f  t h i s  l e g i s l a t i v e  s e s s i o n .

T h a n k  y o u  f o r  y o u r  i n t e r e s t  a n d  y o u r  c o n c e r n .  I  c a n  
a p p r e c i a t e  t h a t  t o r t  r e f o r m  i s  a n  i s s u e  w h i c h  e f f e c t s  a l l  
o f  o u r  l i v e s ,  a n d  w i l l  do  my b e s t  t o  a l l e v i a t e  some o f  t h e  
b u r d e n .

V e r y  t r u l y  y o u r s ,
I P

P a t r i c k ' M .  Rodey
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Civil Justice: Unnecessarily Inefficient and Costly

A tort is literally a wrong. Tort actions seek to redress wrongs in a court of law. A close look at how the tort 
reparations system works in 1986 reveals that it's not working. The system is mired in inefficiency, punctuated 
with greed and demonstrably unable to deal with the great bulk of its caseload in a timely and fair manner.

It often fakes three to five years to settle a case. Only 30 to 40 per cent of the costs of reaching a settlement go 
to victims, and that does not include costs of the court system.

The economic costs to society are staggering and difficult to precisely quantify. It is clear that the hefty increases 
in insurance rates affect the price of nearly every product or service we purchase. It is a tax—a tax imposed by 
default, without full political and social evaluation of its impact.
A society that can send men to the moon ought to be able to settle liability claims in a more effective way. Most 
other western countries do.

The Comprehensive Solution

The tort reparations system needs a thorough overhaul. Alaska can no longer afford the luxury of having its 
courts administer a giant lottery where a victim may win a fortune, but more likely will find the pot at the end of the 
rainbow empty.

Alaska and other states have been dabbling in tort reform for ten or 15 years and there is adequate evidence 
major changes in the tort reparations system are essential. The fundamental goal of tort reform is to restore 
predictability to the tort system.
All manner of solutions to the insurance crisis have been proposed including tighter regulation of insurance 
companies, state-backed insurance funds and reform of the tort system. More regulation may be useful and a 
state-supported fund may provide temporary relief to some. However, without stopping the flagrant abuses of the 
tort system, liability will continue to be a serious problem for business, government and consumers.
The following proposals address the major faults of the tort system. They are intended to restructure the process 
to allow more efficient and effective dispute resolution. These reforms would get a higher proportion of damage 
payments into the hands of plaintiffs while protecting the rights of defendants and the public which ultimately 
pays the bills.

Joint and Several Liability

If more than one defendant is found partly responsible for an injury, each can be held “jointly and severally” 
liable for all damages. This means that if one defendant is unable to pay, the other defendants must pay the 
entire award. Responsibility should be apportioned according to the degree of fault and each defendant's 
requirement to pay damages should reflect his share of responsibility for the injury.

Noneconomic Awards

Noneconomic awards compensate a victim for intangible losses— loss of consortium, pain and suffering, 
traumatic experiences and other things for which no established economic value exists. A lim it on this kind of 
arbitrary award will help establish consistency and fairness in this no-man's land. We suggest a maximum award 
of S250.000 per incident. The U.S. Supreme Court has upheld such a law in another state.

Structured Settlements

Damages awarded for predicted future losses should be computed at their present economic value. The injured 
party would have an option to accept lump-sum payment at present value or accept structured payments running 
over a period of years and equal to the total award. This guarantees financial support and care for a long time, 
often for life.

Collateral Income Sources

Insurance payments which have been made to an injured party should be disclosed to the jury and should be 
protected from recovery in the event the victim receives an award. Under current rules, juries cannot be told 
about existing medical or other insurance coverage. If the injured party receives an award, the insurance 
companies which have fulfilled their obligations may sue for repayment from the victim.



Sliding Contingency Fees

Plaintiff attorneys today can take upwards of 40 percent of a total award verdict. A sliding scale will increase the 
proportion of the award which actually goes into the victim's pocket as the size of the award increases. Where the 
sliding scale is now in effect, lawyers still work on contingency fees, but victims recover a greater share of 
awards. The U.S. Supreme Court has upheld this principle.

Itemized Jury Awards

Jury awards for damages should specify amounts for monetary losses, noneconomic losses, future losses, past 
expenses and other losses. This will help to eliminate arbitrary awards based upon showmanship or prejudice 
and introduce an element of rationality in award construction. An itemized award which is grossly unfair to either 
the victim or defendant can be more effectively appealed than a lump-sum award.

Rule 82

Rule 82 is unique to Alaska. It is a device to increase attorneys’ fees above the agreed level by order of the court. 
The rule was originally adopted to apply in certain public interest lawsuits, but it has been extended to cover most 
liability suits. It simply adds up to 10 percent to the cost of awards without serving the originally intended public 
purpose.

Arbitration

Tort litigation is time consuming and expensive. Claims under 550,000 should be required to go to arbitration 
before being heard in Superior Court. Either party would be free lo appeal the arbitration decision to the courts, 
however the results of the arbitration could be admitted in evidence at any subsequent trial. Experience 
indicates that the effect would be to reduce the number of cases going to court, lower the costs o f resolution and 
ultimately get more money into the hands of victims without great delays.

Notice of Policy Cancellation

Individuals, businesses and professionals have been suddenly cut off from their insurance programs. 
Companies should be required to give 60-day notice of changes in coverage. This would avoid drastic 
disruptions in people's ability to earn a living.

F re-ju^gment Interest

Interest is o ten paid on awards. It should accrue from the date an action is filed. Currently, interest accrues in 
many cases from the date of the occurrence—even if no claim is filed for years. A defendent should not be 
required to pay interest covering that period of time when he may have had no knowledge of his liability.

Wrongful Death Statute

Where there are no dependents, wrongful death monetary awards should be limited to $25,000. A wrongful death 
is always unfortunate, but it is questionable public policy which permits—even encourages—distant relatives and 
lawyers to reap a windfall at the expense of other policy holders and the public.

Punitive Damages

Punitive damages is the civil justice system’s way of punishing defendants for conduct particularly offensive to 
society, therefore, punitive damages should be paid to the State of Alaska. Society as a whole should share the 
benefits of punitive damages (which are rarely covered by insurance).

Statute of Limitations

The current statutes of limitation must be clarified to make sure that lawsuits are brought within a reasonable 
time. Recent court decisions make it possible to file suits in the distant future, making risks totally unpredictable. 
The alternatives to a functional statute of limitation are insurance devices which effectively establish these limits 
without benefit of public policy considerations. These devices (claims-made policies) can cause severely 
reduced public protection and even reduced availability of some goods and services.



Frivolous Suits/Untrue Allegations

An Indiana woman purchased a box of Cracker Jacks. The usual prize was not in the box, so she filed suit 
against the manufacturer. Someone had to defend the suit, even if it was only to ask for dismissal. A responsible 
legal system should require that plaintiff attorneys certify that the facts have been reviewed and there is 
reasonable and meritorious cause for filing the action. This certification should be made in writing. Rules have 
been adopted by the U.S. Supreme Court and ten states to curb these abuses of our court system.

Full Disclosure

Essential data should he made available to state regulatory authorities on a quarterly or semi-annual basis, to 
allow proper regulation of regulated companies regarding reserves, premium rates, loss ratio, investment and 
other data so as to properly protect people of Alaska.

Comparative Negligence v. Contributory Negligence

When the claimant has contributed to the accident, his or her degree of fault should diminish the award 
proportionate to the degree. This would reduce damages where the claimant contributed to the mishap. As an 
example, in single car-auto accidents, cities have been successfully sued by the drivers for faulty road design or 
maintenance, even where the drivers have been proven to have been drinking or using drugs.

Who is the Citizens Coalition for Tort Reform?

The Citizens Coalition for Tort Reform is an organization composed of representatives from a broad cross section 
of Alaskan businesses and professions.

They include these companies, associations and agencies:

Alaska Air Carriers
Alaska Broadcasters Association
Alaska Chapter, American Institute of Architects (AIA)
Alaska Dental Society
Alaska General Contractors
Alaska Chapter, American Optometric Association
Alaska Movers Association
Alaska Oil Marketers Association
Alaska Rental Association
Alaska Section, Fairbanks Branch, American Society 

of Civil Engineers 
Alaska Society of Professional Engineers 
Alaska State Health Association (Hospitals)
Alaska State Medical Association 
Alaska Support Industry Alliance 
Alaska Truckers Association

Alaska Visitors Association 
Anchorage Board of Realtors 
Anchoraqe Restaurant and Beverage Association 

(ARBA)
Cabaret Hotel and Restauiant Retailers (CHAR)
Childbirth Educators
Daycare Operators Association
Fairbanks North Star Borough
Financial Managers
Hotel and Motel Association
Insurance Brokers and Agents Association
Nurse Midwives Association
Pension Consultants
Professional Physical Therapists Association
Risk Management Association
Southern Alaska Association of Life Undewriters

The Citizens Coalition for Tort Reform 
738 H Street, Suite 100 
Anchorage, Alaska 
(907) 276-1135
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P a t  Rodey
A l a s k a  S t a t e  S e n a t o r  
P ou ch  V
•Juneau, A l a s k a  99311 

D e a r  S e n a t o r  R odey :

I  am a s m a l l  g e n e r a l  c o n s t r u c t i o n  c o n t r a c t o r  and h a v e  b e e n  i n  
b u s i n e s s  i n  t h e  A n c h o r a g e  a r e a  f o r  t h e  p a s t  t h r e e  y e a r s  and h av e  
w o r k e d  i n  c o n s t r u c t i o n  i n  t h e  S t a t e  o f  A l a s k a  f o r  t h e  p a s t  20 y e a r s .

I n s u r a n c e  c o s t s  h a v e  b e e n  r i s i n g  so  r a p i d l y  t h a t  t h e  r e q u i r e d  i n ­
s u r a n c e  i s  c o s t - p r o h i b i t i v e ,  i f  o b t a i n a b l e  a t  a l l .  My " u m b r e l l a "  
p o l i c y  e x p i r e d  l a s t  m on th  and  when I  t r i e d  t o  r e n ew  t h e  i n s u r a n c e  
was t o l d  t h a t  my i n s u r a n c e  company w ou ld  no l o n g e r  i s s u e  i n s u r a n c e  
i n  A l a s k a .  I  h a v e  c o n t r a c t s  w i t h  t h e  M u n i c i p a l i t y  and  f e d e r a l  
g o v e r n m e n t  w h i c h  r e q u i r e  a m i l l i o n  d o l l a r  " u m b r e l l a "  p o l i c y  and i f  
I  am u n a b l e  t o  o b t a i n  t h i s  i n s u r a n c e  I  w i l l  b e  i n  v i o l a t i o n  o f  my 
c o n t r a c t s .  T h e s e  j o b s  w e r e  a l l  b i d  i n  good  f a i t h  a s  I  h ad  c o v e r a g e  
a t  t h e  t im e  t h e  j o b s  w e r e  b i d  and  I  d i d  n o t  a n t i c i p a t e  a ny  p r o b l e m  
i n  r e n e w i n g .
A p p a r e n t l y  t h i s  p r o b l e m  h a s  b e e n  b r o u g h t  a b o u t  by  t h e  many l i a b i l i t y  
l a w s u i t s  f i l e d  i n  A l a s k a  and t h e  s k y r o c k e t i n g  amoun t  o f  t h e  a w a r d s .  
The C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e fo rm  h a s  come up w i t h  a c o m p r e h e n ­
s i v e  s o l u t i o n :  l e g i s l a t i o n  m u s t  a d d r e s s  c h a n g e s  i n  t h e  way l i a b i l i t y  
i s s u e s  a r e  t r i e d  and d e c i d e d ,  and  i n e q u i t i e s  i n  t h e  l e g a l  s y s t e m ' s  
h a n d l i n g  o f  l i a b i l i t y  l a w s u i t s .  Laws now u n d e rm i n e  s t a t i s t i c a l  
p r o b a b i l i t i e s  w h i c h  make i n s u r a n c e  r i s k s  p r e d i c t a b l e  and t h e  p r e s e n t  
s y s t e m  o f  h a n d l i n g  l a w s u i t s  i s  e x p e n s i v e  and u n f a i r .

T h i s  i s  an u r g e n t  m a t t e r .  U n l e s s  t h e r e  a r e  d r a s t i c  c h a n g e s  i n  t h e  
c o s t  and a v a i l a b i l i t y  o f  i n s u r a n c e ,  I  w i l l  b e  u n a b l e  t o  s t a y  i n  
b u s i n e s s .  A p p a r e n t l y  many i n s u r a n c e  c o m p a n i e s  h a v e  b e e n  f o r c e d  
o u t  o f  b u s i n e s s  and t h o s e  r e m a i n i n g  a r e  l o a d e d  and do n o t  w a n t  to  
i n s u r e  c o m p a n i e s  d o i n g  l e s s  t h a n  t h r e e  m i l l i o n  a y e a r .

A n y t h i n g  you  c a n  do t o  e f f e c t  l e g i s l a t i o n  t h a t  w i l l  r e l i e v e  t h i s  
s i t u a t i o n  w i l l  b e  a p p r e c i a t e d  by a l l  o f  u s  e x p e r i e n c i n g  i n s u r a n c e  
p r o b l e m s  i n  A l a s k a .

S i n c e r e l y ,

C h a r l e s  G. E s t e s
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INSURANCE OR TORT REFORM?
Af te r  i n t e n s e  hea r ings  l a s t  week, the insu rance c r i s i s  became a c l e a r  r e a l i t y  to House 

lawmakers, but  the s o lu t i o n  to t h a t  c r i s i s  i s  s t i l l  a ques t ion  between t o r t  reform, i n s u r ­
ance reform, or a combination o f  both. The House Labor and Commerce Committee he ld th r e e  
meet ings l a s t  week to  begin t h e i r  review o f  the many insurance b i l l s  c u r r e n t l y  be fo re  them. 
The f i r s t  b i l l  under c on s id e r a t io n  was HB-532, by Cotten, which encompasses a l l  p roposa ls  
put f o r t h  by the  C i t i z en s  C oa l i t i o n  fo r  Tor t  Reform. Cotten sa id  he in t roduced the  b i l l  
because insu rance co s t s  a re  r i s i n g  and gene ra l  l i a b i l i t y  in su rance  i s  becoming unava i l ab le .  
Cotten a l s o  adm i t ted  t h a t  he d idn ' t  know i f  l e g i s l a t i v e  a c t io n  would reduce in su re  cos ts ,  
or i f  anyone could promise tha t .

Ames Luce, a t r i a l  lawyer from Anchor­
age, b e l i e v e s  t h e  i n s u r a n c e  c r i s i s  i s  a 
r e s u l t  o f  " the  way the insu rance  companies 
have been conduct ing t h e i r  bus iness  over the 
l a s t  seven to  e ig h t  years. " Luce to ld  lawma­
ke rs  t h a t  t o r t  v e r d i c t s  and s e t t l em e n t s  have 
kept f a i r l y  c o n s i s t e n t  w i th  i n f l a t i o n  over 
the l a s t  s e v e r a l  years,  hut insu rance  p r e ­
miums have not. In 1984 wLen i n t e r e s t  r a t e s  
began to f a l l ,  insu rance companies f i n a l l y  
r a i s e d  t h e i r  premiums t o  p r e v e n t  e x t r em e  
lo s se s .  Luce b e l i e v e s  t h a t  i f  the  companies 
had kept t h e i r  premiums up w i th  i n f l a t i o n ,  
t h e r e  wouldn't be a c r i s i s  today. (Continued 
on page e ight)

M a j o r  F Y  ’ 8 7  B u d g e t  C u t s ?

The announcement by S0HI0 o f  a $4.00 per  
b a r r e l  cu t  in  the  p r i c e  o f  Prudhoe Bay o i l ,  
and cont inued drops in the spo t  market have 
convinced v i r t u a l l y  everyone in  Juneau t h a t  
ma jo r  c u t s  w i l l  be r e q u i r e d  i n  t h e  budge t  
proposed by Governor S h e f f i e l d  i n  December. 
According to the Off ice  of  Management and 
Budget ,  t h e  s p o t  p r i c e  f o r  A la ska  Nor th  
S lope  c ru d e  on t h e  U.S. G u l f  i s  now a t  
$13.35, down $1.50 a b a r r e l  from a week ago. 
A n a l y s t s  s ay  e v e ry  one d o l l a r  d rop i n  t h e  
p r i c e  cu t s  $150 m i l l i o n  from s t a t e  revenues.

I n s i d e  t h i s  w e e k ' s  D i g e s t :

••NEW SCHOOL FUNDING BILLS: L a s t  week 
f iv e  new school funding p roposa ls  were 
i n t r o d u c e d .  Most o f  t h e  b i l l s  a r e  a 
v a r i a t i o n  o f  t h e  Gove rno r ' s  measu re .  
(See s to ry  page 2)

••ALASKA MINERS SPEAK OUT: Alaska miners 
to ld  the  Senate Resources Committee l a s t  
week t h a t  s t a t e  g o v e r n m e n t  s h a r e s  
r e s p o n s i b i l i t y  i n  t h e  " l o c k i n g  up" o f  
va s t  t r a c t s  o f  Alaska lands  from minera l  
exp lo ra t ion .  (See s t o r y  page 3)

•«AHFC MOBILE HOME LOANS: Lawmakers have 
i n t r o d u c e d  l e g i s l a t i o n  i n  r e a c t i o n  to  
AHFC's d ec i s ion  to double the  down pay­
ment requ i remen t  f o r  mobile homes. (See 
s t o r y  page six)

••SEVERANCE TAX CHANGES CONSIDERED: Oil
company a n a ly s t s  in  Anchoragt say the  new 
ELF formula won't dec rease  taxes  on new 
f i e l d s  a s  much a s  c l a im e d ,  and would 
in c rea s e  taxes on two out  of  t h r e e  mar­
g i n a l  North Slope f i e l d s  now producing. 
(See s t o ry  page 7)



. . .  L o c a l  G o v e r n m e n t . . .

School Funding Bills In
L a s t  week, f i v e  new s c h o o l  fu n d in g  

p roposa l s  were in t roduced, but obse rve rs  
b e l i e v e  no f i n a l  a c t io n  w i l l  be taken on 
a school funding p lan u n t i l  the  amount 
o f  funding a v a i l a b l e  fo r  school f in an c ­
ing i s  de termined. The Governor f i n a l l y  
in t roduced the  Dept, o f  Education b i l l ,  
bu t s u r p r i s e d  many by p u t t i n g  i t  i n  on 
the  House s ide .  Most o f  the  b i l l s  in ­
t roduced a r e  a v a r i a t i o n  of the  Govern­
or 's  b i l l ,  HB-604, wi th  the  excep t ion  of  
t h e  b i l l s  i n t r o d u c e d  by Sen. Fe rgu son  
(SB-408) and Rep. Tay lor (HB-637).

SB-408, by Sen. Ferguson, would r e tu rn  
school funding to an ADM (average d a i ly  
membership) formula from 1978. Funding 
would be based  on a w e i g h t e d  i n s t r u c ­
t i o n a l  u n i t  a s  opposed t o  a w e ig h t e d  
s t u d e n t  i n  t h e  DOE p r o p o s a l .  T a y lo r ' s  
b i l l  i s  a l s o  based on vha ADM formula, 
b u t  d i f f e r s  f rom F e rg u so n ' s  b i l l  by 
coun t ing  PL 874 funds a s  l o c a l  wea l th  in  
c a l c u l a t i n g  a d i s t r i c t ' s  needed range of  
funding. HB-637 a l s o  s e t s  up a s p e c i a l  
account  fo r  handicap assessment.

The Fahrenkamp, Koponen b i l l s  come 
from a p roposa l  o f fe r ed  by th e  Fairbanks 
Borough and school d i s t r i c t .  The b i l l s  
c a l l  f o r  a 3*5 m i l l  l o c a l  c o n t r i b u t i o n  
a s  opposed t o  t h e  2 m i l l  i n  t h e  DOE 
b i l l ,  and would take  i n t o  c on s id e r a t io n  
l o c a l  communi ties t h a t  have a c o n t r i b u ­
t i o n  l a r g e r  than 3*5 m i l l s  *n de te rm in ­
ing  how much ga in  they could r e c e iv e  in 
FY 87 under the  new formula.

HB-575, by La r son ,  a l s o  c a l l s  f o r  a 
3.5 m i l l  l o c a l  c on t r ib u t io n .  There i s  
no "hold harmless"  p rov i s ion  under t h i s  
measure, meaning th e r e  a re  no caps s e t  
f o r  maximum g a i n s  o r  l o s s e s .  The DOE 
b i l l  a l lows  a maximum ga in  and l o s s  o f  
f i v e  pe rcen t .  The b i l l  a l s o  s e t s  up an 
emergency account,  to  be funded by i n ­
t e r e s t  from the  Pub l ic  School Fund.

A l l  t h e  s c h o o l  f u n d in g  m ea su r e s ,  i n ­
c lud ing  SB-345 in t roduced e a r l i e r ,  have 
r e f e r r a l s  to  HESS and Finance. The House 
HESS commit tee hea r ings  w i l l  begin h e a r ­
ing s  on the  House b i l l s  March 4.

Municipal and School Insurance Pooling
M un ic ip a l i t i e s ,  school d i s t r i c t s ,  and 

REAA's would be a b l e  t o  form i n s u r a n c e  
poo ls  under a b i l l  be fore  th e  House Labor 
and Commerce Committee l a s t  week. Spon­
so r  s u b s t i t u t e  fo r  HB-506 would al30 put 
the s t a t e  in  the r e in su ran ce  bus iness  by 
e s t a b l i s h i n g  an Alaska Reinsurance Fund 
to  a id  companies i n  Alaska who a re  unable 
now to  ob ta in  insu rance  due to  a v a i l a b i ­
l i t y  o r  p r ice .  Many b e l i e v e  a b i l l  such 
as  t h i s  would so lve the  problems o f  i n ­
surance a v a i l a b i l i t y  and p r i c e  in  Alaska, 
ending the need f o r  t o r t  changes. Labor 
and Commerce members h e a r d  an i n i t i a l  
overview o f  the  b i l l ,  however, no a c t io n  
was t a k en .  Rep. Kay W a l l i s  has  i n t r o ­
duced s im i l a r  l e g i s l a t i o n ,  HB-585, which 
r e l a t e s  on ly  to  s c h o o l  d i s t r i c t s .  Both 
b i l l s  have been r e f e r r e d  t o  t h e  House 
S p e c i a l  Loans, J u d i c i a r y  and F in an c e  
Committees.

T h e  B a c k r o o m s ... ^

ON THE CAMPAIGN TRAIL: Fo rmer  Gov.
Wally Hickel ha3 r e p o r t e d l y  been t a l k in g  
w i t h  C a l i f o r n i a ' s  campa ign  media whiz 
C l i n t  Riley. R i ley  has been San Franc isco 
M^yor Diane F e i n s t e i n ' s  media e x p e r t .  
What's s t r a n g e  a b o u t  t h e  rumor i s  t h a t  
R i ley usua l ly  works only f o r  Democrats.

IN OTHER DEVELOPMENTS: GOP c a n d i d a t e  
A r l i 3s S tu rgu lewsk i  has made a Ju ly  28th 
- August 7th TV t ime  buy. What's unusual 
i s  t h a t  she  d i d n ' t  buy t h e  l a s t  week 
b e f o r e  t h e  p r im a r y .  The buy, however,  
has a t t r a c t e d  the immediate a t t e n t i o n  of 
GOP c a n d i d a t e s  Bob R i c h a r d s  and Joe 
Hayes, who a r e  h u r r y i n g  t o  match i t .  
Apparent ly S tu rgu lewsk i  i s  viewed as the  
cand ida te  to  watch by the  r e s t  o f  the  GOP 
f i e l d .  I t  3cems t h a t  t h e i r  s t r a t e g y  i s  
n o t  t o  l e t  S t u r g u l e w s k i  have any unop­
posed media b l i t z e s .  Watch f o r  i n t e rm i t ­
t e n t  media b l i t z e s .

COWPER'S MEDIA ADVISOR: Former Alaskan 
and Egan p r e s s  s e c r e t a r y  Joe Roths te in ,  
now a n a t i o n a l  media con su l t a n t ,  w i l l  be 
t h e  med ia  a d v i s o r  f o r  t h e  Cowper cam­
paign. Reportedly the  Cowper media pack­
age, however, w i l l  be produced lo c a l ly .
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M i n e r s :  S t a t e  " L o c k i n g  U p ”  A l a s k a  L a n d s

U su a l l y ,  f e d e r a l  a g e n c i e s  a r e  b lamed f o r  " l o c k i n g  up" v a s t  t r a c t s  o f  A la ska  
lands from mine ra l  exp lo ra t ion .  But accord ing to  Alaska miners, s t a t e  government a l s o  
3ha re s  r e s p o n s i b i l i t y .  That was the  message to  Alaska miners gave Sena te  Resources 
Committee members in  Anchorage l a s t  week dur ing  a mining "overview" s e s s ion .  The 
Alaska Miners' Assoc ia t ion  expressed p a r t i c u l a r  concern, amoung o th e r  th ings ,  over 
" s o f t  c lo su r e s "  o f  11.1 m i l l i o n  a c r e s  o f  upland t e r r a i n  w i th  p o t e n t i a l  m in e ra l i z a ­
t ion ,  and ano the r  908,500 a c r e s  where e xp lo r a t io n  has been e x p l i c i t l y  c losed  by DNR 
m ine ra l  o rd e r s  t h a t  may be in  v i o l a t i o n  o f  the  law. These f i g u r e s  do not  in c lude  3 
m i l l i o n  a c r e s  s e t  a s ide  in  s t a t e  parks and r e c r e a t i o n  a r e a s  and ano the r  1.8 m i l l i o n  
ac r e s  in  s t a t e  game refuges,  c r i t i c a l  h a b i t a t  a r e a s  and game s a n c tu a r i e s ,  a l s o  c losed 
to exp lo ra t ion .  Without a land-base fo r  exp lo ra t ion ,  mining can never grow from i t s  
c u r r e n t  $250 m i l l i o n  annual economic c o n t r i b u t i o n  to  a p o t e n t i a l  $1 b i l l i o n  w i th in  
the  near-term the miners sa id.

Nine hundred thousand a c r e s  a r e  a f f e c t e d  by m inera l  c l o s in g  o rde r s  may v i o l a t e  a 
s t a t u t e  r e q u i r i n g  l e g i s l a t i v e  approva l  o f  c lo su r e s  g r e a t e r  than 640 ac res .  "These 
c lo su r e s  a r e  being made because o f  an i n t e r p r e t a t i o n  o f  mu l t lp le-use  which we b e l i e v e  
i s  c o n t r a r y  t o  t h e  i n t e n t  o f  t h e  A la sk a  c o n s t i t u t i o n  th a^  -tt l a n d s  s h ou ld  be 
a v a i l a b l e  f o r  development," s a id  Chuck Hawley o f  Hawley Resou.^es, speaking f o r  the 
Assoc ia t ion  on t h i s  po in t .  " In s t e ad  o f  accep t ing  t h i s  broad mandate and managing to  
a l low p o t e n t i a l l y  c o n f l i c t i n g  uses to  sometimes occur, DNR i s  d e f i n in g  mul t ip le-use  
as  nar rowly a s  p o s s ib l e  in  o rde r  to  a l low i t  t o  c lo s e  lands wihout going back to  the 
l e g i s l a t u r e  f o r  concurrence."

S t a t e ' s  L a n d  P l a n s  R e s u l t  i n  "‘S o f t  C l o s u r e ”

A big  block o f  lands - 11.1 m i l l i o n  a c r e s  - a r e  open to  e x p lo r a t i o n  in  theory,  
but  have pr imary uses des igna ted  as w i l d l i f e  h a b i t a t  o r  r e c r e a t i o n ,  Hawley sa id .  Most 
o f  t h i s  (9 m i l l i o n  a c r e s )  i s  i n  t h e  B r i s t o l  Bay Management Area,  and a n o t h e r  2.1 
m i l l i o n  a c r e s  i s  in  the  Nelchina Pub l ic  Use Area.

Much o f  t h i s  " s o f t  c l o s u r e "  h a s  been done a s  a p a r t  o f  s t a t e  l a n d  p l a n n i n g  
e f f o r t s  done under AS 38.04.065, but, "we s e r i o u s l y  que s t ion  whether  the  amount or  
d i r e c t i o n  o f  p lann ing conforms to  o th e r  g u id e l i n e s  o f  t h i s  s e c t io n ,  which f i r s t  o f  
a l l  adv i se  the  commiss ioner to  'use and observe the  p r i n c i p l e s  o f  mu l t ip le-use  and 
su s t a in ed  y i e ld '  and 'give p r i o r i t y  t o  p lann ing and c l a s s i f i c a t i o n  in  a r e a s  o f  poten­
t i a l  s e t t l em e n t  and p o t e n t i a l  envronmental  concern.' We b e l i e v e  the  e n t i r e  s e c t i o n  
does no t  sugges t  t h a t  the  s t a t e  have a massive p lann ing s t a f f  and s t a r t  to  immediate­
ly  p lan and zone a l l  the  remain ing p a r t s  o f  Alaska, but  t h i s  i s  what has happened," 
Hawley sa id .

S h o u l d  A l a s k a  I n t e r v e n e  i n  S i e r r a  C l u b  v s . B L M ?

Other p o in t s  made by the  a s s o c i a t i o n :  (1) A p lea  fo r  s t a t e  i n t e r v e n t i o n  in  the  
r e c e n t l y - f i l e d  S i e r r a  Club vs. BLM, a case s im i l a r  to  t h a t  f i l e d  a g a i n s t  the  Na t iona l  
P a rk  S e r v i c e  l a s t  y e a r  t h a t  s h u t  down m in ing  i n  p a r k s  and w i l d l i f e  r e f u g e s .  By 
a f f e c t i n g  BLM-managed lands,  t h i s  s u i t  could shu t  down most p l a c e r  mining in  the 
s t a t e ;  (2) S t a t e  agency near-term e f f o r t  should be app l i ed  toward development o f  
mining p r a c t i c e  and technology aimed a t  reach ing environmenta l  s t a nda rd s  r a t h e r  than 
on p un i t i v e  enforcement o f  s t r i c t  wa te r-qua l i ty  s tanda rds ;  (3) S t a t e  government's 
problem i s  one o f  a t t i t u d e s  a t  lower to mid-level  w i th in  agencies ,  r a t h e r  than lack  
o f  suppo r t iv e  p o l i c y  guidance from on top. In in te r-agency planning, l a r g e  manpower 
re sou rce s  w i th in  ADF&G overwhelm more l im i t e d  s t a f f  in  o th e r  agenc ies .  Resu l t :  An 
ant i-development ' t i l t '  t o  s t a t e  agency land management.
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. . .  S t a t u s  O f  B i l l s  . . .

Key House Bills Introduced
— HCR-49, AHFC Reqs. Mobile Home Loans,
(by Pourcho t) . . . . . . ............... to  HSL 4 FIN
— HCR-65, Fore ign Marketing Pink Salmon
(by Herrmann)................ to  RES 4 L4C 4 FIN
— HJR-6 6 , Fed. Tax Imported Oil ,
(by P i g n a l b e r i ) ....................... to  04G 4 FIN
— HB-575, S t a t e  Support Education,
(by Larson)..............................to  HESS 4 FIN
— HB-578, Fish/Game Res. Man. Regions,
(by W a l l i s ) ............................... t o  RES 4 FIN
— HB-579, Financing F ish P rocesso rs ,
(by Herrmann).................to  HSL 4 RES 4 FIN
— HB-581, ' Cooperat ive Corp. Act . ,
(by Koponen>.<........................ to  L4C 4 JUD
— HB-582, Mult. Convictions/Veh. Theft ,
(by Koponen)......................................... to  JUD
— HB-584, S t a t e  Con t r ac t3/Products/Serv
(by P i g n a l b e r i ) . . ............. . , . . . t o  SA 4 FIN
— HB-585, School D i s t/ J o in t  Insurance,
(by W a l l i s ) .....................to  L4C 4 JUD 4 FIN
— HB-587, Mun. Land En t i t l emen ts ,
(by Adams)................................ to  CRA 4 FIN
— HB-588, Grant North Slope Borough,
(by Adams)................................ to CRA 4 FIN
— HB-589, S t a t e  Group Life/Heal th In s .
(by Sund).........................t o  L4C 4 JUD 4 FIN
— HB-591, P r o s t i t u t i o n ,
(by J e nk in s) .............................to  JUD 4 FIN
— HB-595, Gambling in  M un ic ip a l i t i e s ,
(by Marrou)..................... to  CRA 4 JUD 4 FIN
— HB-596, F ishermen's Lien3 ,
(by Marrou)...............................to  HSF 4 JUD
— HB-604, School Funding Formula,
(by Governor).......................... to  HESS 4 FIN
— HB-605, Shuyak S t a t e  Game Refuge,
(by Thompson)........................... to  RES 4 FIN
— HB-609, I n c r e a s in g  Alcohol Tax,
(by C locks in) ............................. to  SA 4 FIN
— HB-610, Power Eminent Domain/Muni.
(by Clocksin by Req)................to  CRA 4 JUD
— HB-611, Air  C a r r i e r s ,
(by Cato) t o  TRANS 4 FIN
— HB-612, Leases Land Ak. Ra i l road  Corp.
(by Dav is) ..................to  L4C 4 TRANS 4 FIN
— HB-613, Ak. Minera ls  Commission,
(by Frank)................................. t o  RES 4 FIN
— HB-6 16 , D isc r im ina t ion/Residency,
(by Koponen)............................... to  SA 4 FIN
— HB-617, Business  T ru s t s ,
(by Koponen)..................to  L4C 4 JUD 4 FIN
— HB-618, Enforce.  Comm. Mot. Veh. Laws 
(by Dav is) ....................t o  L4C 4 SA 4 TRANS
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House  Bills I n t r o d u c e d  (Cont’d)
— HB-619, Scho la r sh ip  Loan Program,
(by Herrmann) t o  HSL 4 HESS 4 FIN
— HB-620, Reg. C e r t a in  Dea le rsh ips ,
(by P i g n a l b e r i ) ......... t o  L4C 4 JUD 4 FIN
— HB-622, I n t .  Rates/Del inquent Taxes,
(by P i g n a l b e r i )    t o  JUD 4 FIN
— HB-629, Geographic Pay D i f f e r e n t i a l s ,
(by Gove rno r) ............. t o  SA 4 JUD 4 FIN
— HB-630, Suspended Impos i t io n  Sentence,
(by G o v e r n o r )  t o  JUD
— HB-633, Ak. Export Dev. Authori ty,
(by M a r t i n ) ...................... t o  L4C 4 FIN
— HB-635, Willow Creek S t a t e  Rec. Area,
(by L a r son) ...................... t o  RES 4 FIN
— HB-637, S t a t e  Support  Education,
(by T a y lo r ) ..................... t o  HESS 4 FIN
— HB-638, Emerg. Water/Sewer Assess/Loan
(by Boucher) . . . ................ t o  HSL 4 FIN
— HB-641, Generic Drugs/Bd. Pharmacy,
(by G ruenbe rg)  t o  L4C 4 HESS 4 FIN
— HB-643, Corpora t ions ,
(by G ruenbe rg  by Req) t o  L4C 4 JUD
— HB-644, Arres t/Sure ty/Remiss ion Ba i l ,
(by G ruenbe rg) ................ t o  JUD 4 FIN
— HB-b1̂ ,  P r e v a i l i n g  Wage/Pub. Const.
(by Herrmann)............. t o  SA 4 JUD 4 FIN
— HB-647, Mun. Rep/Ins. Hazardous Waste
(by H u r l e y ) .......................... t o  CRA 4 SA
— HB-648, Leas ing L imited En try  Pe rm i ts ,
(by Herrmann). ...................t o  HSF 4 RES
— HB-650, Ak. T r a n spo r t a t i o n  Comm,
(by P igna lb e r i )  t o  TRANS 4 L4C 4 FIN
— HB-652, L imi ted  Entry Pe rm i t  Brokers,
(by Herrmann)..................t o  RES 4 FIN
— HB-653, P e n a l t i e s  Work-Safety Laws,
(by Koponen) t o  SA 4 JUD 4 FIN
— HB-656, Amt. Bonded Indebt/Munis.
(by Marrou by Req)....to CRA 4 HSL 4 FIN 
— HB-657, Worker's Compensation,
(by Koponen)... . t o  L4C 4 JUD 4 FIN
— HB-659, Reg. A lcoho l ic  Beverages,
(by B in k l e y )  t o  SA 4 JUD 4 FIN
— HB-662, Down Payment Reqs. Mobile Home
(by C o l l i n s ) .................... t o  HSL 4 FIN
— HB-663, F o rec lo su re s  Liens Munis.,
(by F u rn a c e ) .................... t o  CRA 4 JUD
— HB-665, Reg. Cable T e l e v i s io n  Se rv ice ,
(by T a y lo r ) ...................... t o  L4C 4 FIN
— HB-666, Coas ta l  Management,
(by Herrmann by Req)...to SA 4 RES 4 FIN 
— HB-668, S cho la r sh ip  Loans,
(by Koponen)........... t o  HSL 4 HESS 4 FIN
4



. . .  S t a t u s  O f  B i l l s  . .

House Bills Introduced (Cont’d)
— HB-669, S t a t e  Support  Educat ion,
(by Koponen)........................ . . t o  HESS 4 FIN
— HB-670, I n t .  Airports/Anch. Fa i rbanks
(by Hanley)................to  HSL 4 TRANS 4 FIN
— HB-671, Approp. Study A i rpo r t  Man.,
(by Hanley)................t o  HSL 4 TRANS 4 FIN
— HB-672, Notice o f  Hazardous Waste,
(by Koponen)................................ to  SA 4 RES
— HB-673, Transp. Haz. Sub. Munis,
(by Koponen)................................ to  SA 4 RES
— HB-676, C l a s s i f i c a t i o n  Study,
(by G o v e r n o r ) . . . . . . . ................. to  SA 4 FIN
— HB-677, Se ldov ia  Nat. Assoc. Land Exc.
(by M a r r o u ) . . . . . . . . . .  to  RES 4 FIN
— HB-678, General R e l i e f  Ass t .  Program,
(by Governor)...............to  HESS 4 JUD 4 FIN
— HB-679, Purchase  Ak. Products,
(by Governor). . . . . . . . . .  t o  SA 4 JUD 4 FIN
— HB-681, Unemployment Insurance,
(by Governor)........... . . . t o  L4C 4 JUD 4 FIN
— HB-683, Commercial F i sh ing  Vesse l  Reg.
(by Herrmann)................ t o  HSF 4 RES 4 JUD
— HB-685, P a t r o n i z in g  a P r o s t i t u t i o n ,
(by J e nk in s)  to  JUD 4 FIN
— HB-688, Tax Credit s/Cont.  Ed. I n s t ,
(by Gruenberg) to  HESS 4 FIN
— HB-689, Motor Veh ic les ,
(by Co t ten)  to TRANS 4 JUD 4 FIN
— HB-490, Commercial F i sh ing  V io l .  F ines 
(by Herrmann). . . . . . . . . t o  HSF 4 RES 4 JUD

Key House Committee Action
— HB-277, F ish  Processor/Buyers,
RES "DO PASS" to  FIN
— HB-345, Dram Shop,
SA "MIX REC".......................................... t o  JUD
— HB-503, Games o f  Chance,
L4C "DO PASS".........................................t o  JUD
— HB-534, V io len t  Crimes Compensation,
SA "DO PASS".......................................... t o  JUD

Key House Floor Action
— HB-63, Plumbing Code,
HOUSE PASSED............................. t o  SENATE
— HB-530, Sp e c i a l  Mortg. Loan Program,
HOUSE PASSED to  SENATE

Key Senate Bills Introduced
— SJR-39, Rt.  C i t i z e n  Bear Arms,
(by Rodey) . . . ........................................ t o  JUD
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S e n a t e  Bil ls  I n t r o d u c ed  (Cont’d)
— SJR-41, Am. Const. Approp. L imi t ,
(by F a i k s ) ...........................t o  JUD 4 FIN
— SB—4031 Adv. Vote S t a t e  Income Tax,
(by Z h a r o f f )  t o  JUD 4 FIN
— SB-405, Loans/Ak. Grain Res. Program,
(by C o g h i l l )  t o  RES 4 FIN
— SB-407, Approp. North Slope Borough,
(by F e rgu son )  t o  CRA 4 FIN
— SB-403, S t a t e  Aid Education,
(by F e rgu son )  . . . . to  HESS 4 FIN
— SB-410, Fin. Shore-based Fish . Proc.,
(by Z h a r o f f ) ..................... t o  RES 4 FIN
— SB-412, Claims Agains t  the  S ta t e ,
(by F a i k s )   ................... t o  SA 4 JUD
— SB-413, I l l e g a l l y  Con t ro l led  Ent.
(by Rodey) ...............  t o  JUD 4 FIN
— SB-414, Municipal  Land En t i t l em en ts ,
(by Fe rgu son) . . ................ t o  CRA 4 FIN
— SB-415, School Board Composit ion,
(by F e r g u s o n )  t o  HESS
— SB-416, Warran t ie s  Used Motor Vehs.,
(by J o 3ephson) t o  TRANS 4 JUD
— SB-417, Approp. Payoff  GO Bonds,
(by F a h r e n k a m p ) .............................t o  FIN
— SB-418, Ak. Minera ls  Commission,
(by B e n n e t t )  . . . . . t o  RES 4 FIN
— SB-421, Attach.  Permanent Fund Div.,
(by P. F i s c h e r ) ................. t o  JUD 4 FIN
— SB-422, P ro spec t ing  f o r  Coal,
(by B en n e t t  by Req) t o  RES
— SB-423, Missing Persons Info.,
(by F a i k s ) ...................   t o  SA 4 JUD
-SB-426, Tele/Elect .  Util i t ies/APUC,
(by C o g h i l l ) . . . .  t o  L4C
— SB-427, Homesite/Ag. Land,
(by C o g h i l l ) ..................... t o  RES 4 FIN
— SB-429, Regs/Small Bus/Organ/Gov.,
(by Fahrenkamp).................. t o  L4C 4 JUD
-SB-430, Reduce Royalty/Coop. Unit Plan
(by Fahrenkamp).................. t o  RES 4 FIN
— SB-431, P re fe rence  S t a t e  Residents,
(by B e n n e t t ) ............. t o  L4C 4 JUD 4 FIN
— SB-433, S t a t e  Support Education,
(by Fahrenkamp) t o  HESS 4 JUD

Key S e n a t e  C om m i t t e e  A c t ion
— SB-344, Number o f  Sup. Court Judges,
JUD "MIX REC"................................. t o  FIN
— SB-350, Ad. Vote Perm. Fund Dividend,
SA "MIX REC"...................................t o  FIN
-SB-374, S t a t e  To l l  F a c i l i t i e s ,
TRANS "DO PASS"   t o  FIN
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. .  B u s i n e s s  . . .

Subcontractor, Supplier Payment
O v e r b u i l d i n g  i n  t h e  Anchorage a r e a  

coupled w i th  a gene ra l  slowdown in  Alas­
ka ' s  c o n s t r u c t i o n  i n d u s t r y  h a s  l e d  t o  
payment problems fo r  c o n s t r u c t i o n  sup­
p l i e r s  and subcon t r a c to r s .  HB-494, by 
Rep. C o t t e n ,  would r e q u i r e  b a n k e r s  to  
pay s u p p l i e r s  and s u b c o n t r a c t o r s  f o r  
t h e i r  s e r v i c e s  when f o r e c l o s i n g  on a 
b u i l d e r  o r  c o n t r a c t o r .  The m easu re  i s  
n o t  p o p u l a r  i n  t h e  b ank ing  communi ty  
because i t  i n c r e a s e s  t h e i r  l end ing  r i s k s  
and may lead  to decreased loan a v a i l a b i ­
l i t y  fo r  sma l l  c o n s t r u c t i o n  f i rms.  Sub­
c o n t r a c to r s  and s u p p l i e r s  c la im t h a t  the 
p roposa l  i s  necessa ry  to  gua ran tee  t h a t  
they re c e iv e  payment fo r  t h e i r  s e rv ic e s .  
The b i l l  has L&C and JUD r e f e r r a l s .

$1 Billion into the Permanent Fund?
Many were accus ing  th e  Senate o f  p l a y ­

ing p o l i t i c s  l a s t  week when they voted 
t o  d e p o s i t  t h e  U n d i s t r i b u t e d  Income 
Account (UDI), a lmos t  one b i l l i o n  do l ­
l a r s ,  i n t o  the  corpus o f  the  Permanent 
Fund. The S e n a t e  made t h a t  move when 
they passed HB-28 and SB-346. The b i l l s  
d e p o s i t  t h e  e n t i r e  b i l l i o n  d o l l a r  UIA 
i n t o  the  Fund and a l s o  d e l e t e  the  cu r ­
r e n t  f i v e  year  ave rag ing  used to  d e t e r ­
mine monies a v a i l a b l e  f o r  d i s t r i b u t i o n .  
The House m a jo r i t y  doesn 't  appear f avo r ­
a b l e  t o  t h e  change i n  a v e r a g i n g ,  and 
many b e l i e v e  i t  w i l l  i n c r e a s e  d iv idends 
in  the s h o r t  run bu t  dec rease  c o n t r i b u ­
t i o n s  to  t h e  Fund o v e r  t h e  l o ng  h a u l .  
Some que s t ion  whether the  Senate  made 
t h i s  move to  j u s t i f y  expend i tu re  o f  a l l  
the  r e c en t  'w ind fa l l '  monies.

Tax Increase on Alcohol
S t a t e  t a x e s  on a l c o h o l i c  b e v e r a g e s  

would be inc rea s ed  under HB-609, by Rep. 
C lo ck 3 i n .  I n c r e a s e d  r e v e n u e s  would be 
used fo r  a lcoho l  abuse programs and to  
prov ide a s s i s t a n c e  f o r  v i c t im s  o f  a l c o ­
h o l  a b u s e r s .  The b i l l  would r a i s e  t h e  
t a x  on b e e r  f rom 35 c e n t s / g a l .  t o  64 
cen ts/gal . ;  on wine frova 85 cen ts/ga l .

AHFC B ill Moving in Senate
••The Alaska Housing Finance Corp. (AHFC) 
r e f in a n c in g  b i l l ,  HB-530 by Rep. Duncan, 
was s en t  to  the  Senate l a s t  week. A hea r ­
ing  i s  scheduled f o r  the b i l l  in  Senate 
Finance t h i s  Tuesday, February 25. Look3 
l i k e  t h e  b i l l  w i l l  move q u i c k l y  to  t h e  
Senate  f loo r .

••Two measures were in t roduced l a s t  week 
in  r e a c t i o n  to  AHFC's d e c i s io n  to  double 
the  down payment requ i rement  fo r  mobile 
homes purchased w i th  AHFC financing .  AHFC 
b e l i e v e s  t h a t  the  in c r ea s e  i s  necessa ry 
to  help curb the  in c r e a s in g  d e f a u l t  r a t e  
i n  mob i l e  home l o a n s .  Some l awmake r s ,  
however, worry t h a t  the  down payment hike 
w i l l  l i m i t  the home ownership oppor tun i ­
t i e s  f o r  low and moderate income persons.

HCR-49, by Rep. P ou rc h o t ,  would r e ­
ques t  t h a t  AHFC r econ s id e r  i t s  d ec i s ion  
to  s i n g l e  ou t  mobi le homes f o r  down pay­
ment in c rea s e s .  I t  i s  noted in  the  r e so ­
l u t i o n  t h a t  t h e  d e f a u l t  p rob lem  i s  no t  
exc lu s iv e  t o  mobile home owners and t h a t  
any a c t i o n  t a k e n  s hou ld  a p p l y  to  a l l  
types  o f  r e s id ence s  handled by the  AHFC. 
The r e s o l u t i o n  has been r e f e r r e d  to House 
Loans and Finance.

S i m i l a r l y ,  a b i l l  i n t r o d u c e d  by Rep. 
C o l l in s  would fo rce  the  AHFC to  r eve r s e  
i t 3  d e c i s i o n  to  in c r e a s e  mobile home down 
payments. Under HB-662, down payments fo r  
AHlrC f i n a n c e d  mob i l e  home p u r c h a s e s  
c o u ld  be no h i g h e r  t h a n  t h o s e  r e q u i r e d  
f o r  o th e r  types o f  r e s idences .  The mea­
s u r e  goes  t o  House Loans, c h a i r e d  by 
Rep. John Sund, and to  the Finance Com­
m i t t e e .
••Approval f o r  $600 m i l l i o n  in  s t a t e  
guaran teed AHFC revenue bonds to  purchase 
v e t e r a n ' s  m o r t g a g e s  would be s o u g h t  on 
t h e  November b a l l o t  u n d e r  HB-532- The 
m easu re ,  wh ich  was i n t r o d u c e d  by t h e  
Governor, passed out  o f  House uoans l a s t  
week and ha s  a l s o  been r e f e r r e d  t o  t h e  
Finance Committee.

••AHFC would be a l lowed to  purchase r e f i ­
nanc ing loans  through t h e i r  Spec ia l  Mort­
gage Loan Purchase  Program under SB-438, 
by Sen. Rodey. The b i l l  h a s  a s i n g l e  
Sena te  r e f e r r a l ,  to  Finance.

to  $ 1.56/gal.; and on beverages c on t a in ­
in g  21 p e r c e n t  o r  more a l c o h o l  f rom 
$5.60/gal. to  $6.00/gal.
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. . .  R e s o u r c e s  . . .

Oil Tax Hearings in House
Seve ra l  o i l  companies t e s t i f i e d  l a s t  

week t o  House Finance rega rd ing  changes 
in the  Economic L im i t  Fac to r  (ELF) pro ­
v i s i o n  i n  t h e  s t a t e ' s  s e v e r a n c e  t a x  
p ropo sed  i n  HB-545. Acco rd ing  t o  Dept, 
o f  Revenue economist  Chuck Logsdon, the 
p ro po s ed  ELF change  would r a i s e  t h e  
s t a t e  an a d d i t i o n a l  $156 m i l l i o n  in  
revenue over the  nex t  two years .  Taxes 
a t  P rudhoe  Bay would r i s e  unde r  t h e  
proposed formula and o i l  company r e p r e ­
s e n t a t i v e s  say  t h a t  w i l l  j e o p a r d i z e  
i n v e s tm e n t s  a imed a t  i n c r e a s i n g  o i l  
recovery . Logsdon s a id  t h a t  the l o s s  of  
recovery a t  Prudhoe between now and the  
year  2000 w i l l  be 22 m i l l i o n  b a r r e l s ,  or  
the  e qu iv a l en t  o f  about 15 days ou tpu t  
a t  c u r r e n t  p roduc t ion  l ev e l s .

Sponsors hope t h a t  HB-545 w i l l  lower 
taxe s  on North Slope "marg ina l"  f i e l d s  
wh i le  i n c r e a s in g  tax on the l a r g e r  Prud­
hoe Bay and Kuparuk f i e l d s .  But o i l  
company a n a l y s t s  i n  Anchorage, a f t e r  
s tudy ing the impact o f  the new ELF f o r ­
mula, say  t h e  b i l l  wou ldn ' t  d e c r e a s e  
taxe s  on new f i e l d s  as  much as claimed, 
and would s l i g h t l y  in c r ea s e  taxes  on two j 
o u t  o f  t h e  t h r e e  m a r g i n a l  Nor th  S lo p e  
f i e l d s  now producing. Company ana lyses  
show s l i g h t  i n c r e a s e s  in o v e r a l l  taxes  
on End ico t t  and Lisburne, but a decrease 
f o r  M i lne  P o i n t ,  Conoco's new sm a l l  
f i e l d  now producing 20,000 bpd. (Conoco 
has so f a r  not  expressed an opinion on 
the  b i l l . )  Taxes on Sea l I s l and ,  a new 
d iscovery,  would a l s o  i n c r e a s e  under the 
b i l l ,  ana ly se s  i n d i c a t e s .

I ndu s t r y  f in d in g s  a r e  a t  va r i ance  wi th  
the  a n a l y s i s  by the  Of f i ce  o f  Management 
and Budget which shows dec rea s ing  taxes  
on t h e s e  f i e l d s .  One r e a s o n  f o r  I e 
v a r i a t i o n  i n d u s t r y  p e o p l e  s p e c u l a t e ,  
might be t h a t  0MB used lower assumptions 
f o r  f i e l d  p roduc t ion  l e v e l s  and h ighe r  
e s t im a t e s  f o r  the  number o f  w e l l s  than 
w i l l  a c t u a l l y  be the  case. For example,
0MB appa ren t ly  assumed End ico t t  would 
p rodu c e  65,000 bpd, i n s t e a d  o f  t h e
1 0 0 , 0 0 0  bpd p l a n n ed  by t h e  o p e r a t o r ,  
Soh io .  A s sum p t io n s  f o r  t h e  number o f  
w e l l s  a t  End ico t t  might a l s o  d i f f e r .
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State, Chugach Make a Deal
Af te r  s e v e r a l  months o f  n ego t i a t io n s ,  

Commissioner o f  Natura l  Resources Es th e r  
Wunnicke and Chugach E l e c t r i c  Board Chair  
Dr. Joyce  Murphy announced th ey  had 
r e a ch ed  a g r e em en t  on t h e i r  Cook I n l e t  
roy a l ty  gas v a lu a t i o n  d ispu te ,  dependent 
upon passage o f  CSSB-309. The announce­
ment was made a t  a Senate Resources Com­
m i t t e e  meeting l a s t  week. The l e g i s l a ­
t i o n  au th o r i z e s  the Commissioner to  value 
the s t a t e ' s  r o y a l t y  share  o f  n a t u r a l  gas 
s o l d  by t h e  s t a t e ' s  o i l  and g a s  l e s s e e s  
to i n s t a t e  nonp ro f i t  o r  government-owned 
u t i l i t i e s  or coope ra t iv e s  based upon the 
arms-length gas s a l e s  c o n t r a c t  p r ice .

Wunnicke t o l d  members t h a t  she was 
comfor tab le  t h a t  the new language in the 
CS would g i v e  h e r  t h e  a u t h o r i t y  t o  r e ­
cognize consumer concerns when de te rm in ­
ing value. Dr. Murphy urged quick a c t io n  
by t h e  l e g i s l a t u r e  b e c au se  o f  ongo ing  
l i t i g a t i o n  and t h e i r  need to  begin nego­
t i a t i o n s  on f u t u r e  ga s  c o n t r a c t s .  The 
b i l l  was moved onto Finance.

Royalty Oil Contract Moving?
The P e t r o  S t a r/Chev ron  r o y a l t y  o i l  

c o n t r a c t  (HB-559) was w e l l  r e c e i v e d  by 
members o f  the House Oil  and Gas Commit­
t e e  l a s t  week and should move from t h a t  
Committee on Wednesday. Members ques­
t ioned Pe t ro  S t a r  P re s id en t  S teve Louis 
how he can ofJEsr a cheaper product than 
MAPCO Ref in ing when the proposed Pe t ro  
S t a r  r o y a l ty  c o n t r a c t  i s  more expensive 
th an  t h e  s t a t e ' s  c o n t r a c t  w i t h  MAPCO. 
Louis r e p l i e d  t h a t  h i s  company markets 
p r o d u c t s  t o  end-u se r s  m o s t l y  i n  r u r a l  
Alaska, r a t h e r  than d i s t r i b u t o r s ,  t r y in g  
to  e l im in a t e  the  middle man. Committee 
members asked the  D iv is ion  o f  O i l  and Gas 
to  supply them with a comparison of  the 
major f e a tu r e s  of  the  s t a t e ' s  r o y a l t y  o i l  
c o n t r a c t s  i n c l u d i n g  t h e  p ro po s ed  P e t r o  
Star/Chevron con t r a c t .

••HB-470, c r e a t i n g  an Oi l  and Hazardous 
Waste Response  Fund has  been s e n t  t o  a 
Subcommittee o f  Finance cha i red  by Rep. 
Pourchot. A commit tee s u b s t i t u t e  w i l l  be 
worked on t h i s  week.
7



I n s u r a n c e  o r  T o r t  R e f o r m  ( C o n t i n u e d )

(Continued from page one) Ames Luce c a l l e d  fo r  insu rance  reform r a t h e r  than 
t o r t  reform, which would inc lude:  f u l l  f i n a n c i a l  d i s c l o s u r e  by insu rance  companies; a 
s t a t e  emergency in su rance  pool; a law p rec lud ing  a r b i t r a r y  c a n c e l l a t i o n  w i thou t  
g iv ing  the po l icy  ho lde r  adequate t i im e  to  f ind  a rep lacement po l icy;  and e s t a b l i s h ­
ment of  a consumer advocate w i th in  the D iv is ion o f  Insurance.

P lac ing  r e s t r i c t i o n s  on the  contingency fees  o f  a t t o rn ey s ,  ano the r  f e a t u r e  of  
t h e  C o t t en  b i l l ,  was a d d r e s s e d  by bo th  t h e  t o r t  r e f o rm  a d v o c a t e s  and t h e  t r i a l  
a t t o r n e y ’s, who say they a r e  t h e r e  on beha l f  o f  the  v ic t im s .  "The cont ingency fee 
i s  the key to the cou r t  house fo r  those who a re  not  weal thy,"  s t a t e d  Bernard Kelly, 
an Anchorage a t to rn ey .  A1 Tamagni, Chair  o f  the  Coa l i t ion ,  t o l d  lawmakers t h a t  the  
C oa l i t i o n  be l i eve s  l a r g e r  pe rcen tages  o f  awards should go to  i n ju r ed  p a r t i e s .  Tort  
reform advocates a l s o  b e l i eve  t h a t  lower a t to rn ey ' s  fees  w i l l  mean lower s e t t l em e n t s  
and thus lower insu rance  cos ts .  Luce to ld  commit tee members t h a t  cont ingency fe e s  
have noth ing to do wi th  insu rance premium cos t s ,  t h a t  a t t o rn e y ' s  fee s  from an econom­
i c  award are not an "add on." Rep. Mike Navarre b e l i e v e s  t h a t  i f  a cap i s  placed on 
cont igency fees, " th e r e  w i l l  be no way fo r  p l a i n t i f f s '  a t t o rn e y s  to  recover  co s t s ,  
and defense co s t s  a r e  b u i l t  i n t o  insu rance premiums." Luce c a l l e d  the  b i l l  a "mass ive 
takeaway o f  v i c t im ' s  r i g h t s , "  bu t Tamagni l a t e r  countered t h a t  a l l  p a r t i e s  a r e  v i c ­
t im s  in  t h i s  c r i s i s .

Al l  those involved appear to  agree that^_current law r e l a t i n g  to compara t ive 
neg l igence should be changed to  appo r t ion  the 'damages between the  re spon-s ib le  
p a r t i e s .  The House J u d i c i a r y  Committee heard\HB-36y l a s t  week c a l l i n g  fo r  adopt ion of  
the Uniform Comparative Fau l t  Act. Many see^Ehis b i l l  a s  the  s t a r t  o f  a compromise 
on the insurance i s sue .  Juneau a t t o rn ey  Av Gross, r e p r e s en t i n g  the t r i a l  a t t o rn ey s ,  
to ld  members h i s  group does not support  t h i s  b i l l  now, but i s  w i l l i n g  to  work to 
r e so lv e  t h e i r  problems wi th  the  Committee. Another b i l l  seen as a compromise i s  HB- 
506, by Taylor, aimed a t  in c r e a s in g  the a v a i l a b i l i t y  of  in su rance  by a l low ing  munic i ­
p a l i t i e s  and school d i s t r i c t s  to pool insurance and c r e a t i n g  a s t a t e  Reinsurance 
Fund, to provide insu rance  to those companies t h a t  cannot ob ta in  i t  due to  p r i c e  or  
a v a i l a b i l i t y .  The House Labor and Commerce Committee w i l l  con t inue  hea r ing s  t h i s  week 
in  Anchorage on February 2^th and February 25th in Juneau.
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JACOBS GOES DEEPER 
INTO THE OIL PATCH

Despite the threat posed by 
plummeting oil and gas 
prices, Irwin L. Jacobs is 
pouring more money into two 
big and seemingly ill-timed 
plays in the oil patch. The 
Minneapolis investor, impa­
tient with efforts by Pioneer 
Corp. President C. David Cul­
ver to restructure the Amaril­
lo natural gas producer, says 
he will launch a tender offer 
for the 86% of Pioneer he 
does not vet coiîrr,h Jpw.he !o 

$2? ?. or $6̂  
million— well below the 
roughly $26 a share he paid 
for his initial stake in late 
1984 but at least 10% above 
the current market for Pio­
neer’s gas reserves. Those re­
serves are being reappraised, 
and Jacobs may be betting on 
a big upward revision. He 
also has boosted, to 15.4%, his 
stake in Tidewater Inc., which 
services offshore oil rigs. Ja­
cobs paid $26 a share for his 
initial 5% stake in early 1984; 
Tidewater stock is trading 
now at below 10. Jacobs also 
holds 9% of HN'G-InterNorth 
Inc., a gas pipeline.

dated Rail Corp. for $1.2 bil­
lion. The vote gives Trans­
portation Secretary Elizabeth 
H. Dole, who favors the sale 
to Norfolk Southern, an ex­
pected victory in the battle 
over Conrail’s fate. The Sen­
ate support, she said, will 
"send this to _,.e House with 
some real momentum." But 
the sale faces greater opposi­
tion there. House Energy & 
Commerce Committee Chair­
man John D. Dingell (D-Mich.) 
promises to resolve the issue 
this year, but first he wants 
to examine documents from 
the Justice DepL’s review of
fho .-tan! and frnrr. nil bidders 
for ("Vwirsnl Another Irnv rpn-
resentative, James J. Florio 
(D-N. J.), said that all the bids 
for Conrail are “woefully defi­
cient" and must be improved.

BEATRICE APPROVES 
A REVISED BUYOUT

CHEWING TOBACCO 
FACES AN AD BAN

The House of Representatives 
passed a bill that would bar 
radio and TV advertising for 
snuff and chewing tobacco. 
The measure, which the Sen­
ate is expected to approve, 
also would require makers of 
the products to place on pack­
ages such warning labels as 
“This product may cause 
mouth cancer." The measure 
also calls for the Health & 
Human Services Dept, to set 
up programs to educate the 
public about the dangers of 
smokeless tobacco.

Directors of Beatrice Cos. ap­
proved a modified buyout of­
fer from Kohlberg Kravis 
Roberts & Co. The offer fa­
cilitates out-of-court settle­
ments of more than a dozen 
shareholder suits challenging 
the compensation plans for 
Beatrice executives and the 
proposed takeover of the Chi­
cago-based conglomerate. 
Kohlberg Kravis still will pay 
$40 in cash and $10 in pre­
ferred stock for each Beatrice 
common share under the new 
agreement, but the pre­
ferred’s dividend will jump to 
15.25% annually from the 14% 
announced in January. Golden 
parachutes for Beatrice’s six- 
top executives will be reduced 
from $23.5 million to $20.1 
million. Beatrice also agreed 
to consider terminating the 
deal should the board receive 
a better offer.

OATES: HOLDING A STAKE OF 
$200 MILLION IN MICROSOFT

son of a prominent Seattle 
lawyer, will sell 80,000 shares, 
worth from $1.3 million to 
$1.5 million at the proposed 
offering price of $16 to $19 a 
share. That will leave him the 
owner of 44.9% of Microsoft 
shares with a worth of about 
$200 million. Co-founder Paul 
G. Allen, 33. will own 25.2% of 
Miciusoii. it earned $17 mil­
lion on revenues of S85 million 
in the first half, ended Dec. 
31. Microsoft is trying to 
overtake Lotus Development 
Corp., which had $225 million 
in revenues last year, as 
the largest personal computer 
software company.

UNDOING STEEL'S 
WAGE UNIFORMITY

MICROSOFT: CAPPING 
A SUCCESS STORY

‘REAL MOMENTUM' 
FOR NORFOLK'S BID

The Senate approved, 54 to 
39, Norfolk Southern Corp.'s 
proposal to buy the govern­
ment’s 85% stake in Consoli-

William H. Gates III dropped 
out of Harvard in 1975 and 
started a company to write 
software programs for then- 
new microcomputers. Now his 
company, Microsoft Corp., in 
Bellevue, Wash., is going pub­
lic. Chairman Gates, 30, the

The United Steelworkers 
opened negotiations on sepa­
rate contracts with three of 
the nation’s six major steel­
makers. In exchange for early 
bargaining, LTV Steel, Bethle­
hem Steel, and National Steel 
agreed to join with the union 
in a campaign to persuade 
Washington to give major re­
lief to the industry. The union 
also gave a special exemption 
to ailing LTV by allowing it to 
dcier a wage and cost-iif ii, • 
ing increase due on Feb. 1. 
Inland Steel and Armco are 
expected to join the union 
campaign, but U. S. Steel, the 
nation’s largest and healthiest 
producer, has yet to set a date 
for early bilks. The six pro­
ducers are seeking conces­

sionary pacts to replace con­
tracts that expire on Aug. 1 
and cover 145,000 workers. 
The negotiations are expected 
to result in the end of wage 
uniformity in the induslaj .

IBM WILL REBUILD 
UNITED AIR’S SYSTEM

United Airlines Inc. said the 
bulk of the $1 billion rebuild­
ing of its Apollo reservations 
system will be spent on a 
computer network to be devel­
oped by International Busi­
ness Machines Corp. The new 
svstem will imorove the abili­
ty nf travel agents to service 
large corporate accounts. It 
will also handle the internal 
business tasks of travel agen­
cies, in effect providing an 
automated office for each. 
The system will use lBM hard­
ware, communication net­
works, and software.

THREE INSURERS 
BOLSTER RESERVES

Three insurance companies 
admitted they underestimated 
future claims on property and 
casualty policies issued be­
fore 1985. Philadelphia-based 
Cigna Corp. charged $1.2 bil­
lion against fourth-quarter 
earnings to boost its property 
and casualty reserves by 28%. 
The charge, by far the largest 
taken by an insurer, will re­
sult in a 1985 operating loss 
of $853 million. After Wall 
Street reacted favorably— 
Cigna stock fell less than $1— 
Continental Corp., in New 
York, unveiled a $220 million 
charge against fourth-quarter 
earnings to bolster reserves. 
U S F & G  Corp., in Baltimore, fol­
lowed with a $100 million 
charge against fourth-quarter 
earnings to prop up its re­
serves 23% to $3.2 billion. The 
charges reflect higher jury 
awards in liability suits, 
broader legal interpretations 
of policy coverage, and indus­
trywide failure to set aside 
sufficient loss reserves. The 
industry is just now recover­
ing from years of price com­
petition and lower underwrit­
ing standards that also 
punished earnings. ®

/

42 BUSINESS WEEK/FEBRUARY 17. 1986

J.



HINQWNIX OCU

L i
IN S U R A N C E  I

BOTTOM-FISHING 
m  CARL LINDNER’S SWAMP
T o most of its hapless creditors, cus­

tomers, and equity holders. Mis­
sion Insurance Group Inc. is one 

big swamp. Its largest unit, Mission In­
surance Co., is insolvent, under the con­
servatorship of California since Oct 31, 
with no easy solution to its problems. 
Yet a couple of adventurous bottom-fish- 
ers have plunged into the muck—and 
hope to Him a fortune there.
Martin J. Whitman, a spe­

cialist in securities of bank­
rupt companies who manages 
more than $200 million, is 
leading the expedition. He's 
drawn in Carl Marks & Co., a 
New York investment house 
that has dabbled in every­
thing from venture capital to 
czarist bonds. Between them, 
the partners have acquired 
Mission notes and debentures 
worth only about $2 million— 
but enough, they believe, to 
get them in on a revival of 
Mission.
s im p l e  l o g ic . Whitman has 
also rallied some angry long­
standing Mission bondholders 
with much more at stake. The 
biggest is Retirement Sys­
tems of Alabama, a $5 billion 
pension fund that holds $24 
million worth of Mission 
bonds. Mission skipped two in­
terest payments "without contacting 
anybody,” complains David G. Bronner, 
the fund’s chief executive.
The bondholders argue that as credi­

tors they would be first in line in a 
Chapter 11 reorganization—something 
that everyone wants to avoid. But 
so far they aren’t making much head­
way with Cincinnati financier Carl H. 
Lindner, whose American Financial 
Corp. owns 49.9% of Mission. Lindner’s 
preliminary agreement with the Califor­
nia regulators provides for a restructur­
ing of the debt that would reduce the 
bondholders' stake. Dozens of large and 
small reinsurance clients are also wait­
ing in line with claims on Mission’s 
assets.
For Whitman, a part-time finance 

teacher at Yale University who eschews 
suits for work, dressing "only well 
enough to get into the Yale Club for 
lunch," the logic is simple. He claims

that he and the bondholder group, along 
with unidentified potential backers, are 
ready to inject millions of dollars in new 
equity into Mission and maybe even take 
the reins. In return, they want a chance 
to profit from the turnaround they say 
can be engineered. This is substantially 
what Lindner would like to work out— 
but to AFC's benefit instead. 
a lurnarounu won t be easy. Mission,

traditionally a well-regarded vendor of 
workers' compensation insurance, ex­
panded pell-mell into reinsurance in the 
late 1970s and has since seen claims run 
three times as high as premiums. The 
company lost $19S million in 1984 and 
$65 million more in 19S5's first nine 
months. But Whitman has high hopes 
for the workers' compensation business 
and firming rates in property-casualty 
lines. "This could be another Geico," he 
predicts in his gravelly voice. "If there’s 
one chance in ten of that, it would be 
well worth our while," Geico. threatened 
with insolvency in the mid-1970s, made a 
splendid turnaround under new manage­
ment. Since then, the insurer's stock has 
blossomed 40-fold.
Whitman’s group may face deeper 

problems in Mission, however. There are 
all those reinsurers waning to be paid. 
"I'd be very surprised if after all the 
claims emerge there's anything left for

the bondholders,” says David J. 
O’Leary, an analyst at Fox-Pitt Kelton 
Inc. At Mutual Shares Corp., an invest­
ment firm similar to Whitman’s, partner 
Michael F. Price says he "wouldn't touch 
it with a 10-foot pole."
But Whitman’s team has a different 

view. Since Mission’s shareholder equity 
has evaporated—the shares were delist­
ed last December by the New York 
Stock Exchange—the bondholders fig­
ure that they already "own" the compa­
ny. That, they argue, should give them 
clout in structuring a reorganization. 
They've proposed a solution in which 
they’d put up cash and receive new equi­
ty and Lindner's group would continue 
running the company. But they say 
Lindner turned them down.
In January the Whitman group filed 

to pusii Mission s holding 
company into Chapter 11 pro 
ceedings. That would open the 
whole company for reorgani 
zation, although the fate of 
insurance assets ôuld re 
main up to state regulators. 
Mission has not yet respond­
ed. But California Insurance 
Commissioner Bruce A. Bun 
ner was shocked: "I thought 
the bondholders would be the 
least of uur problems, but 
they could destroy every­
thing.”
l a s t  r e s o r t . After all, Bun- 
ner and American Financial 
had been hammering out their 
own restructuring agreement. 
Lindner, who injected $75 mil­
lion in new capital into Mis­
sion last year, would contrib­
ute at least $125 million more 
to back up part of its policy- 
writing business. But Bunner 

says there’s at least a $169 million gap 
between assets and liabilities.
The tangle of payments Mission owes 

dozens of reinsurance clients may put 
it even deeper in the hole. For weeks, 
executives at these companies have been 
meeting with Mission officials and Bun­
ner to settle their claims, which run 
into the hundreds of millions. If a 
settlement isn’t reached, Bunner will 
move to liquidate the unit under his 
conservatorship.
Whitman depicts Chapter 11 as a last 

resort. Lindner's A F C  won't comment. In 
the meantime, Mission is said to be suf­
fering defections by customers and bro­
kers. "1 don’t think Mission as an entity 
is viable," says analyst O'Leary. He 
wonders if the bottom-fishers will come 
away with anything but debris.

lt\j Elizabeth Ehrlich in New York. 
Zachary Schiller in Cleveland, and Teresa 
('arson in Los Angeles
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A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t e  Ju d i c i a r y  C o m m i t t e e

Senator Patrick Rodey, Chairman 
S en ator  T im  K e l l y , V ic e -C h a ir  

S enator  I an  Fa ik s  

S en ator  R ic k  H a lfo r d  

Sen ator  Ro b e r t  Z ie g l e r , S r .

Pouch V 
Juneau, Alaska 99811 

(9071 465-3717

M arch  2, 1986

Ms. R en e e  Murray- 
605 W. 42nd
A n c h o r a g e ,  A l a s k a  99503
D e a r  M s . Murr^

T h ank  y o u  f o r  y o u r  n o t e  a n d  t h e  a r t i c l e  on  t h e  i n c r e a s i n g  
c o s t  o f  i n s u r a n c e .  T o r t  r e f o r m  h a s  b ecome o n e  o f  t h e  m a j o r  
i s s u e s  f a c i n g  t h i s  l e g i s l a t u r e .  The  S e n a t e  J u d i c i a r y  
C o m m i t t e e  w h i c h  I  c h a i r  w i l l  b e  o n e  o f  t h e  m o r e  i m p o r t a n t  
c o m m i t t e e  r e f e r r a l s  f o r  t h e  t o r t  r e f o r m  l e g i s l a t i o n  w h i c h  
i s  now w e n d i n g  i t s  way t h r o u g h  t h e  l e g i s l a t u r e .

I n  p r e p a r a t i o n  f o r  d e a l i n g  w i t h  t h i s  i s s u e ,  we h a v e  d o n e  a 
g r e a t  d e a l  o f  r e s e a r c h ,  a n d  l i s t e n e d  t o  s e v e r a l  n a t i o n a l l y  
p r o m i n e n t  e x p e r t s  on  t h e  s u b j e c t .  I t  i s  my h o p e  t h a t  we 
c a n  a t  l e a s t  b e g i n  t o  f i n d  some s a t i s f a c t o r y  s o l u t i o n s  t o  
t h i s  d i l em m a  b y  t h e  e n d  o f  t h i s  l e g i s l a t i v e  s e s s i o n .

T h a n k  y o u  f o r  y o u r  i n t e r e s t  a n d  y o u r  c o n c e r n .  I  c a n  
a p p r e c i a t e  t h a t  t o r t  r e f o r m  i s  a n  i s s u e  w h i c h  e f f e c t s  a l l  
o f  o u r  l i v e s ,  a n d  w i l l  d o  my b e s t  t o  a l l e v i a t e  some o f  t h e  
b u r d e n .

P a t r i c k  M. R o d e y
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SEARLE: STARING 
AT SOME LONG 
DAYS IN COURT
W hen G.D. Searle & Co. with­

drew the Copper 7 and Tatum- 
T intrauterine contraceptive 

devices from sale in the U. S., it said the 
products were safe. The move, it said, 
was meant to curtail mounting litigation 
costs. But lawyers for plaintiffs who are 
suing Searle, claiming that the devices 
caused pelvic infection and infertility, 
see the company’s Jan. 3 action as an
npVnnw1fVj|irvnnr\f thof if ic* iv* n
tfllicrh o f  lonrnl V*nMl«c

Searle, a subsidiary of Monsanto Co., 
has been fighting 775 lawsuits, 305 of 
which it says are still pending. The com­
pany says it spent $1.5 million to defend 
itself in just four of these suits. Searle 
says it has won 8 of 10 trials and that 
more than 150 other cases have been 
dismissed. "The financial burden is not 
created by payments to the plaintiffs but 
by payments to lawyers," says Tod Hul- 
lin, a Searle vice-president.
And there are sure to be more suits 

filed. Plaintiffs’ lawyers say they are re­
viewing hundreds of new claims. And 
Ira J. Bomstein, a lawyer who repre­
sents Monsanto shareholders who have 
filed suit charging that Searle failed to 
inform them of the suits, believes that 
by taking the IUDs off the market, 
Searle is “acknowledging that there is 
tremendous potential liability' out there." 
b a r e l y  a  r i p p l e . All sides are closely 
watching a similar but unrelated situa­
tion involving A. H. Robins Co.’s Daikon 
Shield. Robins filed under Chapter 11 
last August after it had won 27 cases 
and lost 33. A court-ordered advertising 
campaign aimed at potential plaintiffs 
has resulted in an avalanche of new 
claims— 11 years after the Daikon Shield 
was withdrawn from the market. 
Searle’s withdrawal of its product from 
the U. S. (it is still sold overseas) means 
"we are on the Daikon Shield track,” 
says Patricia Jo Stone, one of the plain­
tiffs’ trial lawyers.
Searle maintains there are important 

differences. Unlike the Daikon Shield, 
Searle’s Copper 7 and its labeling were 
approved by the Food & Drug Adminis­
tration. Moreover, the FDA has recently 
investigated allegations that Searle sup­
pressed adverse findings and deflated 
the incidence of pelvic inflammatory dis­
ease in its test results. The agency con­
tinues to stand behind the products. “We 
found that Searle had reported adverse 
findings in a timely fashion. In our judg­

ment, Searle did not mislead FDA,” says 
Susan M. Cruzan, an FDA spokeswoman.
Discontinuance of the products will 

hardly cause a ripple on Monsanto’s in­
come statement Last year its iud sales 
in the U. S. were $11 million, a tiny part 
cf Monsanto’s $6.75 billion in sales. 
Searle’s move, however, practically ex­
tinguishes the nation’s IUD industry. 
Since Robins took the Daikon Shield off 
the market in 1974, others have fol­
lowed, and Alza Corp. of Palo Alto, 
Calif., is the only U. S. company that still 
produces an IUD. But the decision to stop 
selling the devices has not put a stop to 
the controversy about them.

By Ellyn E. Spragins in Chicago and 
William B. Glabcrson in Neu> York

E X E C U T IV E  S U IT E  I

GM’S SHUFFLE: 
THE CALM BEFORE
A SLAUGHTER?

Aipredictable shift in top manage­ment? That’s how General Mo­
tors Corp. characterized the raft 

of promotions it announced on Feb. 3. 
But insiders believe the appointments 
mean much more: a new phase in the 
broad reorganization CM began two 
years ago. Its ultimate goal is to trim 
white-collar employment in auto opera­
tions by at least 25% within 10 years.
Staff cuts are a logical result of the 

new structure CM outlined two years ago 
(BW—Jan. 23, 198-1). That plan aimed to 
reduce the auto giant's reaction time to 
market changes by arranging its five 
car divisions—Chevrolet, Pontiac, Buick, 
Oldsmobile, and Cadillac—under two 
groups. Each group now performs most 
of the staff functions once spread out 
through the company.
But critics say GM has been slow to 

reduce its executive ranks even after

streamlining operations. That, they fig­
ure, contributes significantly to GM’s 
production costs, which analysts agree- 
are higher than any other domestic auto 
maker. “There’s no question you could 
slash the fat in the middle of GM,” con­
fides one executive. Another insider pre­
dicts the company will begin to attack its 
manpower glut within six months in a 
"massive restructuring" of executive 
jobs. "The change is going to bring pain, 
but it has to come," he says.
GM’s goal is to match the management 

efficiency of Toyota Motor Corp., the in­
dustry leader in that category, by even­
tually eliminating at least 25% of the 
salaried jobs in its carmaking business. 
The changes announced this month do 
not reduce the number of top GM execu­
tives. But they do restructure responsi- 
oiiiues so the chairman and president 
c a n  cuuceiiu'iuc u n  policy decisions. The 
shuffle was triggered by the decision of 
Alexander A. Cunningham, 60, to retire 
for health reasons. The affable Cunning­
ham had been a board member and exec­
utive vice-president in charge of North 
American passenger-car operations. He 
has resigned both positions.
■h e w  d a y .' GM sources describe Cunning­
ham's departure as a tremendous loss 
for the company. But it has also prompt­
ed GM to unleash a younger manage­
ment team. “It’s a new day, as far as 
I'm concerned," declares pleased board 
member H. Ross Perot. "These guys are 
so competitive, they can’t live with them­
selves until they beat anybody in sight.” 
Cunningham's duties will be split be­

tween two new executive vice-presi­
dents. Lloyd E. Reuss, 49, will manage 
all U.S. auto operations. Robert C. 
Stempel, 52, will run the company's 
truck and overseas operations. Reuss 
formerly headed GM's "small-car" unit, 
the Chevrolet-Pontiac-GM of Canada 
Group, while Stempel ran the "big-car" 
unit, the Buick-Oldsmobile-Cadillac 
Group. Both men also become directors.
Reuss and Stempel are regarded as 

leading contenders to replace F. James

REUSS AND STEMPELt WITH A HEW TOP-lEVEl TEAM IN PLACE, PINK SLIPS MAT FLY
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A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t e  Ju d i c i a r y  C o m m i t t e e

Senator Patrick Rodey, Chairman 
S en ato r  T im  K e ll y . V ic e -C h a ir  

S en ato r  Ian  Fa ik s  

S en ator  Ric k  H a lfo rd  

S en ato r  Ro b er t  Z iec. i .e r . S r .

Pouch V 
Juneau, Alaska 99811 

(907) 465-3717

March  2, 1986

Ms. R e n e e  M u r r a y  
605 W. 42nd
A n c h o r a g e ,  A l a s k a  99503
D e a r  Ms. Murr<

T h ank  y o u  f o r  y o u r  n o t e  a n d  t h e  a r t i c l e  on  t h e  i n c r e a s i n g  
c o s t  o f  i n s u r a n c e .  T o r t  r e f o r m  h a s  b ecome  o n e  o f  t h e  m a j o r  
i s s u e s  f a c i n g  t h i s  l e g i s l a t u r e .  The  S e n a t e  J u d i c i a r y  
C o m m i t t e e  w h i c h  I  c h a i r  w i l l  b e  o n e  o f  t h e  m o re  i m p o r t a n t  
c o m m i t t e e  r e f e r r a l s  f o r  t h e  t o r t  r e f o r m  l e g i s l a t i o n  w h i c h  
i s  now w e n d i n g  i t s  way t h r o u g h  t h e  l e g i s l a t u r e .

I n  p r e p a r a t i o n  f o r  d e a l i n g  w i t h  t h i s  i s s u e ,  we h a v e  d o n e  a  
g r e a t  d e a l  o f  r e s e a r c h ,  a n d  l i s t e n e d  t o  s e v e r a l  n a t i o n a l l y  
p r o m i n e n t  e x p e r t s  on  t h e  s u b j e c t .  I t  i s  my h o p e  t h a t  we 
c a n  a t  l e a s t  b e g i n  t o  f i n d  some s a t i s f a c t o r y  s o l u t i o n s  t o  
t h i s  d i l em m a  by  t h e  e n d  o f  t h i s  l e g i s l a t i v e  s e s s i o n .

T h ank  y o u  f o r  y o u r  i n t e r e s t  a n d  y o u r  c o n c e r n .  I  c a n  
a p p r e c i a t e  t h a t  t o r t  r e f o r m  i s  an  i s s u e  w h i c h  e f f e c t s  a l l  
o f  o u r  l i v e s ,  a n d  w i l l  do  my b e s t  t o  a l l e v i a t e  some o f  t h e  
b u r d e n .

^ y e r ;  r s

P a t r i c k  M. R o d e y
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"P re fe ren tia l trea tm en t" f h c  W E E K  in A  M I N U T E  California in itia tive

AAMGA president J a n u a r y 24,1986 Deep pocket issue
aiiacks agreement r m r i T m w  approved for vote
to “ rescue” Mission jjsj wash, state 2 June election
WASHINGTON,DC-The“rescue" PATT1? nTir, c SACRAMENTO-California Secre-

of the Mission Insurance Company v0 CALIF. REDUCES tary of State March Fong Eu hi.J qual-
may well seal the fate of state regula- SURPLUS F E E ...... 3 ified the "deep pocket" initiative for
tion, according to Avrohm I. Wisen- the June 3 primary election ballot,
berg, president, American Associa- (-'NADER, HUNTER Insurance and other organizations
tion of Managing General Agents, in...RAP INSURERS..... 3 circulated petitions to put the contro­
ls monthly letter to the membership. versial joint and several liability doc-
Commenting on the December 6 (-"LLOYD S CLARIFIES trine issue to a public vote after the

letter of agreement from Mission U.S. OPERATIONS  5 assembly refused to approve a senate-
American Insurance Company to passed bill providing some relief from
California Insurance Commissioner r ' l . l . I . OUTLINES huge judgments against only partially
Bruce Bunner which sets forth the 1986 PRIORITIES  8 at fault defendants in tort cases.
terms and conditions for the rehabili- According to the secretary of state
tation of the Mission Insurance Com- (^NEVADA STUDIES valid signatures of voters were esti-
pany, Wisenberg said the intricate EXPORT COVERAGE . . 8 mated at 462,071 from the more than
maneuvers and switching of assets 681,000 signatures turned in. The
and liabilities contained in that agree- (-"DALKON SHIELD initiative needed 393,835 valid signa-
ment will only accomplish the transfer CLAIMS GROWING .... 9 tures of registered voters to qualify,
of loss to the Mission’s reinsurance The "deep pocket" issue will be the
customers who are largely located (■-'GUARDIOLA NAMED only initiative proposal on the ballot
outside of California. "The Mission did AIM PRESIDENT  9 in June, although there will be at least
tremendous reinsurance business all TjPr>Tri wr\Tr<Tr>r» *’ve ProPose(̂ constitutional amend-
over the United States," said Wisen- (''HOPE VOICED ments submitted by the legislature,
berg, "based on a healthy rating, and FOR TORT REFORM ... 10 Businesses, public agencies and pro- 
the continued blessing of che Califor- fessional associations are'expecced to
nia insurance department under (-"SCHEEL ELECTED join the insurance industry in the cam- J”
which the company operated. ISO CHAIRMAN 13 paign to get the initiative’prbposal̂f

(Continued on page 4) (Continued on page 41
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Pol icy change info asked o f insurers
NEW YORK — A resolution urging companies to pro­

vide insurance buyers with information explaining major 
changes in liability policies has been adopted by the Inde­
pendent Insurance Agents of America.
The resolution, passed by the IIAA National Board of 

State Directors during their recent winter meeting in San 
Antonio, follows:
"Because of major changes in liability policies, the Inde­

pendent Insurance Agents of America strongly encourages 
insurance companies to provide a written explanation out­
lining significant policy changes. These clarifications should 
be included with their policies for presentation to insur­
ance buyers. While IIAA recognizes that changes in liabil­
ity policies may vary by company, the Association never­
theless believes that certain basic changes to the liability 
forms should be included in any written explanation, par­
ticularly as they relate to claims-made forms. Insurance 
companies, producers, and consumers will all benefit from 
such an effort to clarify these key coverage differences be­
tween expiring and renewed policies."

Fund names Davis to top claim post
NOVATO, CA — Fireman's Fund Insurance Companies 

has announced that Morgan Davis will become executive 
vice president, claims, starting February 3. Davis was 
senior vice president, claims management, at CIGNA 
Corporation, Philadelphia, with responsibility for world­
wide claims operations.
Davis, 35, joined INA in 1975 after graduating from Har­

vard’s Graduate School of Business. He served in claims 
management positions in Georgia and St. Louis, and was 
branch manager in eastern Missouri, Seattle and Atlanta.

AAMGA president attacks 
agreement to “ re scue”  Mission

(Continued from page 1 1
"Those who have long defended the state regulation of 

insurance are appalled at this obvious preferential treat­
ment of certain creditors at the expense of others," said 
Wisenberg. The repercussion of the California depart­
ment's action may well have a “domino effect" on other 
companies who have a substantial amount of reinsurance 
recoverable from Mission at year end.
The primary function of the state regulation of insur­

ance is to prevent insolvency, according to Wisenberg. The 
Mission failure, therefore, represents a failure of one 
state’s regulators, he charged. It appears that the purpose 
of these maneuvers in California is to avoid further embar- 
rasment to the insurance department from yet another 
assessment to their guaranty fund which already leads the 
nation with record assessments in excess of S55 million, 
Wisenberg said. Moreover, the bailout comes at the 
expense of other companies throughout the country who 
will have to bear the cost of this failure of state regulation, 
he contended.
Those who are inclined toward a federal solution to 

problems of this kind will see the "Mission Rescue" as clear 
evidence that states are unwilling, or incapable, of contain­
ing their regulatory failures within state boundaries, 
Wisenberg said. The California department has given a 
creditable argument to those who have long advocated 
federal regulation as a necessary and prudent successor to 
the efforts of the states, he concluded.

Calif, labor to push comp benefi ts hike
SACRAMENTO — The California Labor Federation, 

AFL-CIO, has notified the state lawmakers of its priorities 
for the 1986 session of the legislature and the list includes 
"equitable" workers’ compensation benefits among the top 
items.
The federation's executive council voted to sponsor 

legislation to take the place of a workers' compensation bill 
vetoed last year by Gov. George Deukmejian.
It will take the form of the vetoed bill or a new approach 

if warranted by findings in the report of a study begun in 
1983 by a joint study committee and expected to be 
completed soon by the senate industrial relations commit­
tee.
The federation's position, it was announced, "served 

clear notice that labor will make an election year issue of 
the veto by the governor and will vigorously resist an 
employer-backed bill introduced in the waning days of the 
last session as a workers' compensation 'reform' but 
denounced by trade unionists and their legislative allies as 
a major ripoff of injured workers."
Deukmejian vetoed Senate Bill 1273 by Sen. Bill 

Lockyer (D), Hayward, which would have increased the 
maximum temporary weekly benefit from S224 to S273 for 
a worker injured on the job and raised the death benefits 
from $70,000 to $85,000 where there was one survivor and 
from $95,000 to S115.000 where more than one dependent 
survived a worker killed on the job.

* « *
Deep pocket issue approved 
fo r vote in June election

(Continued from page 1) 
approved by the voters.
Reports indicate the California Trial Lawyers Associa­

tion, the major opponent, is preparing to spend millions of 
dollars to try to defeat the measure.
The initiative is designed to change the "deep pocket" 

rule to allow defendants in tort cases to pay for non­
economic losses according to the degree of fault. Under 
existing law a defendant may have to pay 100% of the 
damages in a lawsuit even if the defendant is as little as 
1% at fault.
“The court doctrine that requires firms or individuals to 

be liable for all of a damage award even if they are only 
marginally to blame for an injury is clearly unfair," said 
Kirk West, president, California Chamber of Commerce.

* * *
Riding elected surp lus line chairman
SAN FRANCISCO — The annual meetings of the 

Surplus Line Association of California were held January 
14 in San Francisco, and January 16 in Los Angeles and 
new officers and a new executive committee for 1986 were 
elected.
D. F. Riding of Brown & Riding Insurance Services was 

named chairman. W. N. Richards of Swett & Crawford was 
elected secretary-treasurer.
The new executive committee will be: I. H. Anderson of 

Marsh & McLennan, Inc.; P. E. Beauchamp of Alexander & 
Alexander, Inc.; E. F. Casey of Stewart, Smith West, Inc.; 
D. W. Grant of Western Reinsurance Brokers, Inc.; J. J. 
Grigg of Southern Marine & Aviation Underwriters; R. P. 
Keul of Montgomery & Collins, Inc.; G. O'Gorman of 
Johnson & Higgins of California; W. B. Rosenfeld of Canon 
Insurance Service; G. J. Sullivan of Gerald J. Sullivan & 
Associates, Inc.; R. P. Welch of Welch & Company and J. C. 
Widgren of INC Insurance Services.

I N S U R A N C E W E E K  -  J a n u a r y  24, 1986, V o lu m e  L I I I ,  N o . 4 -  S u b s c r ip t io n s  $12 Y e a r ,  $1 C o p y ,  2 nd  C la s s  P o s ta g e  P a id  a t  S e a t t le .
, „  . --- . . . .  c h n n trp s  t o  I N S U R A N C E W E E K ,  3029 S e a f ir s t  B a n k  B u i ld in g ,  S e a t t le ,  W A  98154.
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CITIZENS COALITION FOR TORT REFORM, inc

“ voices raised in unison..."
Vol. 1, No. 1 F e b ru a ry  8, 1986

COALITION PROPOSALS ON THE TABLE IN THE LEGISLATURE
T ort  re fo rm  legisla tion is fas t becom ing a m ajor  focus o f  th is  legislative session. Measures 

re f lec t ing  the position of the C i t iz e n ’s Coalition  were in tro d u ced  in both houses on F r id ay ,  Jan. 31.
Eagle R iv e r  D em ocra t  Sam Cotten  led the charge  in the House o f  R epresen ta tives  as the prime 

sponsor of the  C o a l i t io n ’s bill (HB 532). He was jo ined  by Reps. Johnc  Binkley, V irg in ia  Collins, 
Marco P igna lbe r i  an d  Dave Thom pson, all Republicans.

In the  Senate, Rules C om m ittee  C h a irm an  T im  K elly  put in most of the  Coalition  bill (SB 377) 
and pulled  along n ine  co-sponsors. T hey  a rc  R epub licans  Mitch Abood, Jack  Coghill, Edna  DeVries, 
Jan Faiks, Paul F ischer  and  A rlis  S turgulew ski. D em ocrats  Ja lm ar  K c r t tu la  and Fred Z h a r o f f  also 
joined on as co-sponsors. Sen. K c r t tu la  also put in the the essence o f  the C oalition  proposal as SB 
382.

The C o a l i t io n ’s bill was put into fo rm  fo r  in tro d u c tio n  th rough  the  assistance of Sen. K elly  and 
his s ta f f .

In p lac ing  the fu ll  C oalit ion  proposal before  the House, C otten  said, "There are  some con tro ­
versial aspects  of this bill, but in su rance  has become a m ajor  concern  o f  m any people th roughou t  the 
s tate  an d  every  idea should  be la id  on the tabic."

IS TORT REFORM POSSIBLE? —  THE COSMETIC SOLUTION
Both Houses of the L egisla ture  recognize th a t  the u n a v a ilab i l i ty  of some kinds o f  l iab ili ty  

in su rance  and  the high cost w hen o f fe re d  is a c r i t ica l  problem  for m any Alaskans. Only a few 
legislators seem to m ake the solid connection  betw een the evo lu tion  in the  way the courts  trea t 
l iab ili ty  su its  and  the so-called " insurance  problem." The Alaska L eg is la tu re  has faced  this problem 
before, in 1975 and  in 1979, but the ir  ac tions  fa i led  to ad e q u a te ly  address  the problems.

T he  C o a l i t io n ’s best in te lligence  is th a t  the fee ling  am ong m any key legislators, pa r t icu la r ly  
in the House, is to s im ply o f fe r  some kind o f  "cosmetic" legislation to take  the heat o f f  and have 
som eth ing  to po in t  to d u r in g  the up-com ing election cam paign .

T h e re fo re ,  in o rder  to get an e f fe c t iv e  solution to the l iab il i ty  insurance  issue, it is essential 
that legisla tors become th o rough ly  in form ed  on both the causes and e ffe c ts  of the evo lu tion  in the 
civil justice  sys tem ’s approach  to resolving l iab il i ty  disputes.

HOUSE LABOR AND COIN/IM.EFCE COMMITTEE SETS HEARINGS
Pend ing  last m inu te  revisions, the House L abor  and  Com m erce Com m ittee  headed  by Kenai 

Rep. M ike N a v a r re  has set a scries of hearing  da tes  fo r  m id -F e b ru a ry  on insurance-re la ted  bills, 
including to rt  refo rm . As this newsletter g^ca to press, it appears  the Senate Labor and  Commerce 
C om m ittee  c h a ire d  by Sen. Fred Z h a r o f f  will join w ith  the House to m ake  these jo in t  hearings.

Feb. 17, 19 and  20: H earings in Juneau  and  possibly on the te leconference  netw ork. These 
hearings will be on spec if ic  legislation, how ever the  de ta ils  had not been released a t p ress time for 
this newsletter .

Feb. 24: A panel o f  experts  on in su rance  issues, in c lu d in g  tort  re fo rm , will ap p ear  before  the 
Com m ittee  in A nchorage. A m orn ing  session will focus on Alaska experts  w ith  au th o r i t ie s  from  
outside o f  A laska jo in ing  local p rofess ionals  in the a f te rn o o n

Feb. 25: A co n tin u a t io n  o f  the panel o f  experts  in Juneau .

HELP ENACT EFFECTIVE TORT REFORM —  TELL YOUR STORY
Plan to tell your s tory  to the  House Labor and  Comm erce Committee... In person in Juneau  or 

by te lecon fe rence  f rom  elsewhere in Alaska. Call your nearest  Legisla tive  In fo rm ation  o f f ice  or 
the C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  o ff ice  for details .

JOIN THE FIGHT FOR THE PRINCIPLES IN HB 532, SB 377 AND SB 382

738 H Street, Suite 300 • Anchorage, A laska 99501 • (907 ) 276-1135



DOES TORT REFORM W O R K T ^ fA  LOOK AT CALIFORNIA
Ten years ago C a l ifo rn ia  enacted  some m ajor e lem ents o f  the  C o a li t ion ’s tort refo rm  proposal. 

A recent Rand C orpora tion  ( th ink  tank) s tudy  reports:
"...when a state moved to cap verdicts or eliminate specific dollar requests by plaintiffs or permit 

payment o f awards for future losses in periodic installments, the net effect was to reduce trial awards by 
30%, cut the average out-of-court settlement by 25%, raise the portion o f cases dropped from 43% to 4S';o 
and reduce the share o f cases going to actual verdict from 5.1 to 4.6

SUPPORT THE COALITION'S EFFORTS — YOUR TIME WILL COUNT
W hat’s happened  to your l iab il i ty  insurance  this year?  Tell your legislator. Call or write . A 
personal letter  gets the idea across in the best possible way. T h a t  way your rep resen ta tive  or senator 
knows you mean business. A nd when you mean business, th e y ’ll listen; i t ’s their  job. The address is:

Y our rep re sen ta tive  or senator  
Alaska State Leg isla tu re  
P.O. Box V 
Juneau , AK 99811

NEED MORE INFORMATION? WRITE OR CALL THE COALITION

The Citizens Coalition for Tort Reform
738 H S tree t ,  Suite  100 
Anchorage, AK 99501 
(907) 276-1135 FE8 11 *80
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Hon. P a t r i c k  Rodey 
Alaska S t a t e  L eg i s l a t u r e  
P.O. Box V 
Juneau, AK 99811

O f f ic e r s :
A l  T a m a g n i ,  c h a ir p e r s o n  
G e n e  R o g u z k a ,  v i c e  c h a ir p e r s o n  
D r .  D a v e  M c G u i r e ,  v ic e  c h a ir p e r s o n  
B i l l  G e e ,  t r e a s u r e r
D a v e  Z u n d e l ,  s e c r e t a r y  .

M EM BER SH IP FORM

Name:__________________

F i r m / G r o u p / A g e n c y :  

M a i l  a d d r e s s :_________

C i t y :

S t a te :

Zip:

P h o n e :

C o n t r i b u t e  t o  t h e  c a m p a ig n  t o  r e s t o r e  c o m m o n  s e n s e  t o  t h e  t o r t
s y s t e m .
I n d i v i d u a l : $10 ] $100 $500 [
C o m p a n y : $100 ] $500 j $2,500 $5,000 [
A s s o c ia t io n : $500 | $2,500 ) $5,000 $10,000 [

S ig n a t u r e :

Mail or deliver to 
T h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m

v P a r t ic ip a t in g  O rganiza tions:
A la s k a  A i r  C a r r ie r s  

A la s k a  B r o a d c a s t e r s  A s s o c ia t io n  
A la s k a  C h a p t e r ,  A m e r ic a n  I n s t i t u t e  o f  A r c h it e c t s  ( A IA )  

A la s k a  D e n t a l  S o c ie t y  
A la s k a  G e n e r a l  C o n t r a c t o r s  

A la s k a  C h a p t e r ,  A m e r ic a n  O p t o m e t r ic  A s s o c ia t io n  
A la s k a  M o v e r s  A s s o c ia t io n  

A la s k a  O i l  M a r k e t e r s  A s s o c ia t io n  
A la s k a  R e n t a l  A s s o c ia t io n  

A la s k a  S e c t io n ,  F a i r b a n k s  B r a n c h ,  A m e r ic a n  S o c ie t y  o f  C i v i l  
E n g in e e r s

A la s k a  S o c ie t y  o f  P r o f e s s io n a l E n g in e e r s  
A la s k a  c t a t e  H e a l t h  A s s o c ia t io n  ( H o s p it a ls )

A la s k a  S t a t e  M e d ic a l  A s s o c ia t io n  
A la s k a  S u p p o r t  I n d u s t r y  A l l i a n c e  

A la s k a  T r u c k e r s  A s s o c ia t io n  
A la s k a  V is i t o r s  A s s o c ia t io n  

A n c h o r a g e  B o a r d  o f  R e a lt o r s  
A n c h o r a g e  R e s t a u r a n t  a n d  B e v e r a g e  A s s o c ia t io n  ( A R B A )  

C a b a r e t  H o t e l  a n d  R e s t a u r a n t  R e t a i le r s  ( C H A R )  
C h i l d b i r t h  E d u c a t o r s  

D a y c a r e  O p e r a t o r s  A s s o c ia t io n  
F i n a n c i a l  M a n a g e r s  

H o t e l  a n d  M o t e l  A s s o c ia t io n  
I n s u r a n c e  B r o k e r s  a n d  A g e n t s  A s s o c ia t io n  

N u r s e  M id w iv e s  A s s o c ia t io n  
P e n s io n  C o n s u l t a n t s  

P r o f e s s io n a l P h y s ic a l  T h e r a p is t s  A s s o c ia t io n  
R is k  M a n a g e m e n t  A s s o c ia t io n  

S o u t h e r n  A la s k a  A s s o c ia t io n  o f  L if e  U n d e r w r i t e r s



pat Kodey
h I -3.sk -3. state Le91 s i ature 
Box V CP15 31U0?
J uneau > HI ask a yys11

\  \  '  ''J  '
February z * , iss'6 

Bear nr. Kodey:

I he attached correspondence is furnished to you as information 
since Hiaska and the Nation appears to be on a collision course 
on liability^ rort.. insurance costs.- and Professional integrity 
of a few Participants in our legal system.

Jhe case in enclosure seems to have several ramifications.

What is being done to protect citizens against attorney 
malpractice since they seam reluctant to confront each 
other and exuberant to sue any other Profession.

Why are unions Paying attorney fees for services not 
related to employment. The Plaintiff in the attached 
case is an employee of the state of hiaska so I have to 
assume that State revenues; directly or indirectly.- 
supported a frivolous case aginst me that cost me 
nearly yyy. yy in direct cost Pius some indirect 
costs.

Hmerica has had the strongest free enterprise system 
known to mankind and it is now being eroded by the best 
judicial system ever known to mankind. I. wonder who is 
setting on their hands. While medical costs go off the 
end of the chart; young mothers in massachusetts wonder 
if they can get a doctor to deliver their baby.- because 
liability risks become more important than the new 
infant.

Hs a 4S year old Hmencan.- k'o year Hi ask an.- and father of a 
budding member of Valley free enterprise; it concerns me that 
we may be turning our future over to the whims of a sue happy 
society nurtured by greedy attorneys. What is even more 
terrifying is HBH's recent announcement that TUKI is good for 
the country and needs no change.

Recently; Uhief -Justice warren Berger stated on national radio 
that we have to get a handle on frivolous suits.
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Chief Justice
HI ask e. sup reroe Court
sys K. street
Hnchor a9e.. H 1 ask a 333y l

February 28; 1336

Dear sir:

This is to re9uest whatever action feasible to Protect the hiaska 
Public froro malicious abuse of' Process displayed by attorney 
(attorney? of Uaw firm?

in 1355 1 was sued (BCLDUC vs.nciVEK? regarding repairs 1 had 
accomplished to a septic system 2  i / z  years Prior. Plaintiff was 
represented by (attorney?.

(Httorney?'s case fell apart at the first deposition; however he 
continued to grasp at smaller and smaller straws.- deposition after 
deposition/ until arriving in court with nothing left but one innuendo 
that obviously didn't impress Judge cutler and Plaintiff quick iy lost.

Justice was served except for the financial aspect. The work 
performed on the septic system cost S227.yy. riy attorney fees were 
S3/39i.yy. Plaintiff's attorney fees were Paid by a union. Plaintiff 
declined three offers of settlement and the court awarded 
reimbursement of my attorney fees of $l;Syy.yy which was Paid 
personally by the Plaintiff.

This appears to be a case of greed motivated malpractice on the part 
of (attorney? and something needs to be done to Protect unsuspecting 
Hlaskan's from such a financial burden.

Court records at Palmer.- mask a contain all details.

I ask your assistance since 1 share many Hiaskan's distrust for the 
Bar Hssoc1 at1 ons crony ism.

Copies of this correspondence with the attorney's name removed is 
being furnished red Stevens> Frank nurkowski.- Don Young, Jay Kerttu.ia, 
Edna Devries.- Katie Hurley.- Ron Larson; and all members of Hiaska 
Judiciary Committee.

f- m b s
Farris E. nciver
dba nciver construction
SR Box 3213
wasilia; H iask a 33637

1



1936 /  Exlending M1CRA Pacific Law Journal / Vol. 17

negligence. Insurance may not be available to cover all risks or may 
be too costly for many people.
Two of the four major M1CRA provisions, if extended to all 

negligence actions, would help solve the current dilemma of rising 
insurance premium costs and shrinking insurance availability. The two 
provisions recommended for extension are limits on attorney 
contingency fees41 and the provision for periodic payment of damages.4’ 
The actual relief that would result from an extension cannot be 
forecast precisely.41 Industry analysts predicted, however, that 
medical malpractice payouts would decrease by twenty percent after 
the 1975 enactment of M1CRA.4' Empirical evidence from some states 
showed awards decreased as much as fifty percent from 1975 to 1977.41
After M1CRA was enacted, insurers were able to halt increases in 

malpractice insurance rates because of lower payouts and settlements.4* 
In fact, one appellate court acknowledged that medical malpractice 
premiums went down by twenty-five percent without adjusting for 
inflation after the enactment of M1CRA.41 Analogous provisions 
extended to all negligence cases may be expected to have a similar 
effect on liability insurance premiums in general. Steps toward reform, 
beginning with the extension of selected MICRA provisions, would 
improve the capability of the tort system to meet the needs for which

61. See supra no te -0 and  accom pany ing  text.
6 2 .  See C a t . C iv .  P r o c .  C o o e  { 6 6 7 . 7 ( 0 .
.6?. T h e  Am erican Bar Assoc ia tion estimated that one o t the  M IC R A  p ro v is io n s , abroga­

t io n  o( the co lla tera l source ru le , a lone w o u ld  reduce m ed ica l m a lp ra ctice  payouts by up to 
20r «. A n  em p ir ica l study fo llo w in g  19S5 m ed ica l m a lp rac’ ice reforms na t ionw ide showed 
that in fiates requiring reduction o t awards by the amount o f co lla tera l source payments, payouts 

/  d ropped 50r t from 1975 to  1977. B e ll. Legislative Intrusions into the Common Law
/ /  o] Medical Malpractice: Thoughts About the Deterrent Effect of Ton Liability, 3 5  S y r a c u s e

L  Rev. 939. 946 (1984). 
yS  64. Id. at 947. A  smaller reduction in  m ed ica l m a lp ractice awards resulted from  the cap 

t /  o n  no neco nom ic damages. Id. States that enacted caps in  I97J had m a lp ra c tice  awards 19*7«
low e r in  1977. Id.

65. Id. at 9 4 8 .  In  add it io n  lo  this f in d in g , econom ists w ho  have s tud ied  states that enacted 
lim ita t io n s  on  attorneys' con ting ent fees conc luded that the l im its  have increased the num ber 
o f  cases dropped by five percent, decreased the size o r  settlements by n in e  percent, and reduc­
ed by eleven percent the num ber o f cases tr ied . T h e  M IC R A  p rov is ion s  taken together resulted 
in  a 25ft decline in  m ed ica l m a lpractice prem iums for m ost hosp ita ls in  the  state in  
the  years fo llow ing  enactment o f  M IC R A . A m erican Bank & T rust C o . v . C om m u n ity  Huspita] 
o f  Los Gatos-Saratoga. In c . . 36 C a l .  3d 359. 382-83. 683 P .2d 670, 685, 204 C a l.  R p tr . 671, 
666 (M o s t . J ., dissenting) (1984).

66. American Bank A Trust, 36 C a l. 3d. at 382-383, 683 P .2d at 685, 204 C a l. R p tr . at 686.
67. Id. at 382-383. 683 P.2d at 685, 204 C a l.  R ptr. at 686 (1984); B r ie f o f  A m icus  C u r ia e . 

Fred J. H ies tand at 7. A m erican  Bank and Trust C o . v . C o m m u n ity  H o sp ita l o f  Los Gatos- 
Saratoga. In c . ,  C iv i l N o . 24171 (C a l. Supreme Cou rt filed  A ug . 9, 1983) (on f ile  at the Pac if ic  
L aw  Journa l) .

the system was established.4' Each MICRA provision will be analyzed 
individually in the context of extension, beginning with the limitation 
on contingency fees and followed by the periodic payments provi­
sion. Policy consideraiions will be addressed first, followed by discus­
sion of constitutional questions.

" A .  Extension o f  the Limitation on Contingency Fees

The first MICRA provision proposed for extension to all negligence 
actions is the sliding scale limitation on contingent attorneys' fees. 
The United States is one of very few nations that permits plaintiffs' 
attorneys to set fees as a percentage of either court awards or 
settlements.44 The medical malpractice insurance crisis provided the 
impetus for enactment of the MICRA limitation on contingency fees.’0 
By enacting the contingency fee limitation, the California Legislature 
decreased the high cost of medical malpractice insurance premiums 
which threatened the availability of medical care." In addition; the 
legislature sought to avoid potential recovery problems created by 
insufficient liability coverage for patients injured by medical 
malpractice." The legislature determined that the limited sliding fee 
scale of MICRA would reduce costs to malpractice defendants and 
insurers, particularly in the large number of cases resolved through 
settlement.” Since the attorney fee limitation of MICRA’4 permits 
an attorney a smaller portion of ̂settlement, plaintiffs may be more
 ̂likely to agree to a lower settlement," In addition, the limit on~ 
attorneys' fees deters-attorneys trom~litigating marginal cases or 
encouraging clients Tfl hold out lor unrealisticaiiy nigh settlements.*4
certain immutable characteristics of the contingency tee arrange- 

ment have made this method of compensation the subject of vigorous 
debate over the years.” The confluence of interest between attorney 
and client bound by a contingency fee agreement is marginal." In

68. Report o f the C a lif o r n ia  C it iz en ]' C o m m u iio n  on T o r i R e fo rm , R ighting  the L ia b i lit y  
Ba lance. S ep l. 1977, at M l .

69. Id. at 159. For exam p le , Great B rita in haa banned the con ting ency fee. Id.
70. See supra note 3 a nd  accom pany ing  text.
71. Id.
72. Id. ■
73. Roa v . L o d i M ed ica l G ro u p , 37 C a l. 3d 920, 930-32 . 695 P.2d 164, 170-71. 211 C a l. 

R ptr. 77. 83-84 (1985).
74. C a i . B u j . & P ao r . C o o e  {6146.
75. Roa, 37 C a l. 3d at 926-27, 695 P.2d at 166-67, 211 C a l.  R p tr . at 79-80.
76. Id. at 930-31. 695 P.2d at 170, 211 C a l .  Rptr. at 83.
77. M acK in n o n . Contingent Fea for Legal Services 39 (1964).
78. Id.
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fact, conflicts of interest are inherent in the contingency fee 
arrangement.”  Since the fee is paid regardless of the amount of time 
spent on the case, early settlement may be advantageous to the 
attorney, especially when a small claim is involved. Extensive bargaining 
or a trial might yield a higher recovery for the plaintiff, but the ad­
ditional amount of compensation to the attorney may be insignifi­
cant or wholly disproportionate to the amount of time necessary to 
pursue the claim.”

Those opposed to extending MICRA argue that giving a smaller 
percentage to the attorney representing a plaintiff with high damages 
in a negligence action actually harms the plaintiff." The rationale 
is that attorneys will not vigorously prosecute or even undertake cases 
if compensation per unit of time expended is insufficient.” This argu­
ment is not supported by evidence obtained from jurisdictions in which 
fee limitations are applied. For example, New Jersey has adopted a 
sliding contingency fee scale for all tort actions.'1 Despite a fee scale 
that was even less generous to attorneys than the MICRA scale when 
it was adopted, no problems resulting from the fee limitation were 
reported in New Jersey." In fact, commentators in New Jersey have 
indicated that New Jersey’s limited contingency fee detractors were 
wrong in predicting that the poor would suffer impaired access to 
the courts."

Contingency fee arrangements are not as riskv for the attorney as 
the name suggests." A noted authority stales that plaintiffs recover, 
either by suit or settlement, in the vast majority of cases in which 
a lawyer is retained.'; The argument for limitation of contingency

7 9 . Id. S c h w a r t z  £  M i t c h e l l .  A n  E c o n o m i c  A n a l y s i s  o f  t h e  C o m i n t e r n  F e e  in P e r s o n a l  

I n jury Litigation  2 2  S t a n .  L .  R e v .  1 1 2 5 .  1 1 3 6 - 3 9  ( 1 9 7 0 ) :  B r i e f  o r  A m ic u s  C u r i a e .  F r e d  J .
I h c s i a n d  a t 4 .  R o a  v .  L o d i  M e d i c a l C r o u p .  C i v i l  N o .  S . F .  2 4 4 3 5  ( C a l .  S u p re m e  C o u r l  H ied
A u g . 1 0 , I 9 S 2 )  ( o n  t i le  a t  ih e  P a c i f i c  L a w  J o u r n a l ) .

8 0 .  M a c K i n n o n ,  s u p r a  n o ie  7 7  a i I 9 S .
S I .  B r i e t  o f  A m ic u s  C u r i a e ,  F r e d  J .  H ie s t a n d  a t  1 7 . R o a  v .  L o d i  M e d ic a l G r o u p .  C i v i l  

N o .  S . F .  2 4 4 3 5  ( C a l .  S u p r e m e  C o u r l  f i le d  A u g .  1 0 ,  1 9 8 2 )  ( o n  f i le  a i t h e  P a c i f i c  L a w  J o u r n a l ) .
8 2 .  Id.

8 3 . T h e  p e r c e n ta g e  o f  th e  r e c o v e rs -  p e rm i t t e d  f o r  a t t o r n e y s '  c o n t in g e n c y  fee s  h a s  b e e n  i n ­
c re a s e d  b v  th e  N e ts  J e r s e y  L e g i s la t u r e  s in c e  th e  o r ig i n a l  e n a c tm e n t  o f  a  s l id in g  s c a le  l im i t in g  
c o m in g e n c s  fe e s .  N rw  J e r s c s  R u l e s  o i  G e n e r a l  A p p l ic a t io n ,  1 :2 1 - 7 ,  1 9 8 4 ,

8 4 .  Ili.

8 5 . N r w  Jersey's M a x i m u m  C o n / i n f c m  F e e  Sc h e d u l e s :  T h e  Validity o f  R u l e  1:21-7. 5  R u t . -  
C a m . 5 3 4  ( 1 9 7 4 ) .  " T h e  |N e u  J e r s e y )  r u le ’ s d e t r a c t o r s  m a y  h a v e  o v e rs t a t e d  th e i r  o b je c t io n s  
b y  p re d ic t in g  im p a i r e d  a c c e s s  o f  Ih e  p o o r  t o  Ih e  c o u r t s . "  Id. a l  5 4 9 .

8 6 .  C o n n e l l ,  T h e  L a u s u i l  L o t t e r y  1 4 5  ( 1 9 7 9 ) .  I n  o t h e r  w o r d s ,  " t h e r e  is  v e r y  l i t t l e  th a t  
is c o n t in g e n t  a b o u t  t h e  c o n t in g e n t  f e e . "  Id.

8 7 . Id., c i t in g  a d d r e s s  b y  P r o f e s s o r  M a u r i c e  R o s e n b e r g ,  C o lu m b ia  L a w  S c h o o l .  A m e r ic a n  
B a r  A s s o c ia t i o n  C o n v e n t i o n  ( 1 9 7 6 ) .
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fees is strongest when recovery is almost certain."
Since 1975 California legislators have repeatedly offered bills for 

consideration that would limit or regulate contingency fees.”  The 
MICRA scale is the most reasonable quantitative proposal offered 
thus far, and should be extended to all negligence actions.”  In addi­
tion, constitutional challenges to MICRA have been met successfully 
and similar constitutional challenges to a MICRA extension can be 
overcome.

The contingency fee limitation of MICRA was upheld as constitu­
tional by the California Supreme Court in Roa v. Lodi Medical 
Group." Roa was one of a recent series of cases involving the 
constitutionality of the various MICRA provisions.”  The Courl in 
Roa applied a rational basis standard of review to hold that the sliding 
scale for contingency fees was not a denial of due process or a viola­
tion of equal protection.”  The tationa! basis standard of review is 
the lower tier of the traditional two-tier approach to judicial review 
of legislation on constitutional challenges." In order to meet the 
rational basis standard of review, the statute being challenged must 
bear a rational relation to any conceivable legitimate state interest.”

8 8 .  Id.

8 9 . T h e  le g i s la t u r e  c o n s id e re d  a i  le a s t  n in e  b i l l s  s e e k in g  t o  t im i l o r  r e g u la lc  c o n t in g e n t  
fe e s  in  1 9 7 5 . T h e y  r a n g e d  f r o m  A B  7  ( n o  m a x im u m  s c h e d u le  b u i  s u b je c t  t o  c o u r l  a p p r o v a l )  
t o  A B  1 4 . 1 6 7 2  ( a  D a l lO T i e x c e p t  t h a t  c o u n s e l a n d  c lie n t  m a y  sp li t  t h e  f i r s t  $ 1 , 6 6 7  
a n y  w a y  th e y  w is h ) .  S e e  rlso  S B  4 0 7 ,  S B  3 9 7 ,  A B  I ,  A B  9 2 6  a n d  A B  1 941  ( o n  f i le  a i  P a c i f i c  
L a w  J o u r n a l ) .

9 0 .  R e p o r t  o f  t h e  C o m m i lt e e  o n  M e d i c a l  P r o f e s s i o n a l  L i a b i l i t y ,  1 0 2  A B A  A n n u a l  R e p .  
7 8 6 .  8 51  ( 1 9 7 7 ) .  S e e  also  D e p t ,  o f  H E W  R e p o r t  o f  S e c r e t a r y 's  C o m m i l t e e  o n  M e d ic a l M a lp r a c ­
t ic e  9 1 9 7 3 0  p p .  3 4 - 3 5 ;  K o h lm a n ,  A n  E q u i t a b l e  C o n t i n g e n c y  F e e  C o n t r a c t  5 0  STATE  B a r  J .  
2 6 8 .  2 9 5 - 9 8 ,  n . 4 2  ( 1 9 7 5 ) .  A  s l id in g  s c a le  a p p r o a c h  h a s  b e e n  r e c o m m e n d e d  a s  t h e  p r e f e r a b l e  
f o r m  o f  r e g u la t i o n .  A t t o r n e y s  fee s  s h o u ld  b e  r e la t e d  t o  th e  a m o u n t  o f  le g a l w o r k  a n d  e x p e n s e  
in v o lv e d  in  h a n d l in g  a  c a se  a n d  n o t  t o  t h e  f o r t u i t y  o f  t h e  p l a i n t i f f s  e c o n o m ic  s ta tu s  a n d  d e g re e  
o f  i n ju r y .  A  d e c r e a s in g  m a x im u m  s c h e d u le  o f  a t t o r n e y ’ s fe e s ,  se t o n  a  s t a le  b y  s t a le  b a s is  
a n d  r e a s o n a b ly  g e n e r o u s  in  ’.h e  l o w e r  r e c o v e r y  r a n g e s ,  w o u ld  p r e v e n t  th e  d e n ia l o f  a c c e s s  t o  
le g a l r e p r e s e n t a t i o n .  Id.'

9 1 .  3 7  C a l .  3 d  9 2 0 ,  6 9 5  P .2 d  1 6 1 .  2 1 1  C a l .  R p t r .  7 7  ( 1 9 8 5 ) .  U p o n  a  d e n ia l o f  p e t i t i o n  
f o r  r e h e a r in g  o n  th e  d a le  o f  ju d g m e n t .  F e b r u a r y  7 .  1 9 8 5 .  p l a i n t i f f / a p p e l la n t s  p e t i t i o n e d  th e  
U .S .  S u p re m e  C o u r t  f o r  c e r t io r a r i  o n  Ih e  g r o u n d  th a t  B u s in e s s  &  P r o fe s s i o n s  C o d e  { 6 1 4 6  v io la t e s  
Ih e  f i r s t  a n d  f o u r t e e n t h  a m e n d m e n t s  o f  t h e  U S .  C o n s t i t u t i o n .  D o c k e t  A 8 5 2 I 6  U . S .  f i le d  J u ly  
1 2 , 1 9 8 5  ( n o t e s  o n  f i le  a t Ih e  P a c i f i c  L a w  J o u r n a l ) .

9 2 .  O t h e r  c a s e s  in c lu d e d  A m e r ic a n  B a n k  a n d  T ru s t  C o .  v .  C o m m u n i t y  H o s p i t a l  o f  L o s  
C a t o s - S a r a t o g a .  I n c . ,  3 6  C a l .  3 d  3 5 9 ,  6 8 3  P . 2 d  6 7 0 ,  2 0 4  C a l .  R p t r .  6 7 1  ( 1 9 8 4 )  ( u p h o ld i n g  
th e  M I C R A  p r o v i s i o n  a u t h o r iz in g  p e r i o d ic  p a y m e n t  o f  f u t u r e  d a m a g e s  in  m e d ic a l m a lp r a c t i c e  
a c t io n s ) ;  B a rm e  v ,  W o o d .  3 7  C a l .  3 d  1 7 4 ,  6 8 9  P . 2 d  4 4 6 .  2 0 7  C a l .  R p t r .  8 1 6  ( 1 9 8 4 )  ( u p h o ld i n g  
th e  M I C R A  p r o v i s i o n  th a t b a rs  a c o l la t e r a l  s o u r c e  f r o m  o b s a in in g  r e im b u rs e m e n t  f r o m  a  m e d ic a l 
m a lp r a c t ic e  d e f e n d a n t ) .

9 J .  R o a ,  3 7  C a l .  3 d  a t 9 2 6 - 2 7 .  6 9 5  P . 2 d  a l  1 6 6 - 6 7 ,  2 1 1  C a l .  R p t r .  a t  7 9 - 8 0 .
9 4 . S e e  G .  G u n t h e r ,  C a s e s  a n d  M a t e r i a l s  o n  C o n s t i t u t i o n a l  L a w  6 5 7 - 8 9 7  ( 9 i h  e d . 

1 9 7 5 ) :  B ic e , S t a n d a r d s  o f  Judicial R e v i e w  U n d e r  t h e  E q u a l  Protection a n d  D u e  P r o c e s s  C l o u s e s  

5 0  S o .  C a l .  L . R .  6 8 9  ( 1 9 7 7 ) ,
9 5 .  W e s t b r o o k  v .  M ih a ly .  2  C a l .  3 d  7 6 5 ,  7 8 4 .  4 7 1  P . 2 d  4 8 7 .  5 0 0 .  8 7  C a l .  R p t r ,  8 3 9 .  8 5 2
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Application of the rational basis standard of review includes extreme 
deference to the legislature’6 and a presumption of constitutionality.” 
In addition, the burden of proving the statutory classification 
unconstitutional is on the party challenging the statute.” Historical­
ly, the rational basis lest has been applied to economic and social 
welfare legislation." Since MICRA relates to public health care, the 
statute is appropriately analyzed under the rational basis standard of 
review.1”
In contrast to the rational basis test, the strict scrutiny standard 

of review requires that the challenged legislation be necessary to serve 
a compelling state interest.101 The strict scrutiny test has been applied 
when legislative classifications impinge on suspect classes'01 or 
fundamental rights.101 The legislative classifications in MICRA do not 
require application of the strict scrutiny standard of review'” because 
neither a suspect class nor a fundamental right is affected by the Act. 
Therefore, the rational basis test has been chosen repeatedly bv courts 
reviewing medical malpractice legislation'” and was applied by the 
California Supreme Court in the four MICRA challenge cases.'06

( 1 9 7 0 ) .  a c c o r d ,  M c D o n a ld  v . B o a r d  o t  E le c t i o n  C o m m is s io n e r s ,  3 9 4  U . S .  SO2  ( 1 9 6 9 )  (p r e s u m p -  
l i o n  o f  c o n s i i iu l io n a lu y ;  s ta tu to ry  c la s s i f ic a t io n s  d e e m e d  u n c o n s t i t u t io n a l o n ly  i f  n o  c irc u m s ta n c e s  
r e a s o n a b le  m a y  be c o n c e iv e d  f o r  j u s t i f i c a t i o n ) ;  see also  M c G o w a n  v .  M a r y la n d .  3 6 6  U . S .  -420 
( 1 9 6 1 ) .  ■’

9 6 .  L i n d s le v  v . N a t u r a l  C a r b o n i c  G a s  C o . ,  2 2 0  U . S .  6 1 .  7 8  ( 1 9 1 1 ) .
9 7 .  See, e.g., M c G o w a n ,  3 3 6  U . S .  a t 4 2 0 .
9 8 .  See. e.g.. Lindslev,  2 2 0  U . S .  a t 7 8 - 7 9 .
9 9 .  G .  G u n th e r ,  s u p r a  n o t e  9 4 .  a t 6 5 S ;  L a r s o n .  C o n s i i t u i i o n a l  L a w :  E q u a l  P r o t e c t i o n —  

A n  E m e r g i n g  S t a n d a r d  o f  R e v i e w .  13 W a s h b u r n  L . J .  1 0 6 , 1 0 7  ( 1 9 7 4 ) .
1 0 0 .  See. e.g.. R o c .  >7  C a l .  3 d  at 9 2 6 - 2 7 ,  6 9 5  P . 2 d  a t 1 6 6 - 6 7 ,  2 1 1  C a l .  R p t r .  a l  7 9 - 8 0 .
1 01  L .  T r ib e , A m e r ic a s  C o s s t i t u t io n a i  L a w , § 1 6 - 4  a t 1 0 0 0 - 0 2  ( 1 9 7 8 ) .
1 0 2 . S a n  A n to n io  In d e p e n d e n t  S c h o o l  D is t r ic t  v .  R o d r ig u e z ,  4 |  I U . S .  I .  2 8  ( 1 9 7 3 ) .  C la s s i f i c a ­

t i o n s  a r e  c o n s id e r e d  s u s p e c l w h e n  ih e  c la s s  is s u b je c t e d  t o  a  h i s t o r y  o f  p u r p o s e fu l  u n e q u a l 
t r e a tm e n t ,  o r  is re le g a te d  t o  a p o s i t i o n  o f  p o l i t i c a l  p o w e r le s s n e s s  s o  a s  t o  n e e d  s p e c ia l p r o t e c ­
t i o n  f r o m  th e  m a jo r i t a r i a n  p o l i t i c a l p r o c e s s .  Id. T h e  U . S .  S u p r e m e  C o u r t  h a s  h e ld  th a t  su sp e c l 
c la s s i f i c a t i o n s  in c lu d e  th o s e  m a d e  o n  Ih e  b a s is  o f  r a c e .  Id, C la s s i f i c a t i o n s  b a s e d  u p o n  a lie n a g e  
a r e  c o n s id e r e d  su sp e c t . T r u a x  v .  R a i c h ,  2 3 9  U . S .  3 3 ,  3 9 - 4 3  ( 1 9 1 5 / .  N a t i o n a l  o r ig i n  c la s s i f i c a ­
t i o n s  a ls o  a r e  d e em ed  su sp ec t a n d  m a y  n o t  b e  u s e d  t o  d e n y  e q u a l  p r o t e c t i o n .  H e r n a n d e z  v .  
T e x a s ,  3 4 7  U . S .  4 7 5 .  4 7 8 - 8 0  ( 1 9 5 4 ) .

1 0 3 .  S a n  A n t o n i o ,  4 1 1  U .S .  a t  3 .7 - 3 4 . F u n d a m e n t a l r ig h t s  a r e  t h o s e  r ig h t s  e x p l i c i t ly  o r  im ­
p l i c i t l y  g u a r a n te e d  b y  th e  U .S .  C o n s t i t u t i o n .  Id.

1 0 4 .  D 'A m ic o  v .  B o a r d  o f  M e d i c a l  E x a m in e r s  I I  C a l .  3 d  I ,  1 8 , 5 2 0  P . 2 d  1 0 , 2 2 - 3 1  C a l .  
R p t r .  7 8 6 .  7 9 8 - 9 9  ( 1 9 7 4 )  ( r ig h t  t o  p r a c t ic e  m e d ic in e  n o t  f u n d a m e n t a l ) ;  J o n e s  v .  S la t e  B o a r d  
o f  M e d ic in e .  9 7  Id a h o  8 5 9 ,  5 5 5  P . 2 d  3 9 9  ( 1 9 7 6 )  ( l im i t s  o n  r e c o v e r y  f o r  m e d ic a l m a lp r a c t ic e  
n e i th e r  in f r in g e  z  fu n d a m e n ta l r ig h t  n o r  a f f e c t  a  su sp ec t d a s s ) ,  c e r t ,  d e n ie d , 4 3 1  U . S .  9 1 4  ( 1 9 7 7 ) ;  
P a r o  v .  L o n g w o o d  H o s p i t a l ,  3 6 9  N . E .  2 d  9 8 5 ,  9 8 7 -  8 8  ( 1 9 7 7 )  ( c la s s i f ic a t io n s  m a d e  u n d e r  m a lp r a c ­
t ic e  a c t d o  n o t  v io la t e  e q u a l p r o t e c t i o n  c la u s e  o f  t h e  f o u r t e e n t h  a m e n d m e n t  o f  th e  U n i te d  
S t a t e s  C o n s t i t u t io n ) .

1 0 5 . S e e  s u p r a  n o t e  1 0 4  a n d  a c c o m p a n y in g  t e x t .
1 0 6 .  S e e  s u p r a  n o t e s  9 1 - 9 2  a n d  a c c o m p a n y in g  t e x t .
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Applying the rational basis standard, the court in R o a stated the 
legislature could reasonably have concluded MICRA's sliding scale 
limitation on attorneys' fees would be more equitable than a fiat con­
tingency fee.'0' The s l i d i n g  scale ensures that an attorney does not 
receive a “windfall” simply because a client is seriously injured.101 
In order to relate an attorney’s fee more closely to the amount of 
legal work and expense involved in a case and less to the plaintiffs 
economic status and degree of injury, a decreasing schedule of fees 
should be set by each state. The schedule should be generous with 
regard to smaller awards so potential plaintiffs are not deprived of 
representation."” The sliding scale guarantees that the most seriously 
injured plaintiffs will retain the largest share of any recovery secured 
on their behalf.'10
The rationale in k o a for upholding the constitutionality of the 

MICRA contingency fee limitation can be applied to all negligence 
actions."' The limitation does not infringe on the right of neelieence 
victims to retain counsel.'" The provision merely places a .limit on 
the compensation an attorney may receive when representing an injured 
plaintilf under a~~contingencv tee arrangement."’ The vanaity ot 
legislative regulation of attorneys’ fees is well established'" and the 
constitutionality of this limiting regulation as an exercise of the police 
power has been settled."1 Therefore, extension of the limitation on 
attorneys’ contingency fees can be supported.

1 0 7 . R o a ,  3 7  C a l .  3 d  a t 9 3 3 ,  6 9 5  P .2 d  a i 1 7 2 .  2 1 1  C a t .  R p i r .  a l  8 5 .
1 0 8 . Id. a t  9 2 9 ,  9 3 3 .  6 9 5  P .2 d  a l  1 6 9 , 1 7 2 ,  2 1 1  C a J .  R p t r .  a l  8 1 - 8 2 ,  8 5 .
1 0 9 . R e p o r t  o (  C o m m i l t e e  o n  M e d ic a l P r o r e s s i o n a l L i a b i l i t y ,  1 0 2  A B A  A n n u a l  R e p .  7 8 6 .  

8 5 1  ( 1 9 7 7 ) ,
1 1 0 . R o a ,  3 7  C a l .  3 d  a l  9 2 9 ,  9 3 3 ,  6 9 5  P .2 d  a l 1 6 9 ,  1 7 2 ,  2 1 1  C a l ,  R p i r .  a i  8 1 - 8 2 ,  8 5 .
1 1 1 . S t a t u t o r y  l im i t a t i o n s  o n  a t to r n e y s '  tee s a re  n o t  u n c o m m o n ,  e i t h e r  in  C a l i f o r n i a  o r

o t h e r  s ta te s . See. e.g.. A m e r ic a n  T r i a l  L a w y e r s  v .  N e w  J e r s e y  S u p r e m e  C o u r t .  6 6  N . J .  2 5 8 ,  
3 3 0  A . 2 d  3 5 0  ( 1 9 7 4 ) ;  G a i r  v .  P e c k .  6  N . Y .  2 d  9 7 ,  1 8 8  N . Y . S .  2 d  4 9 1 ,  1 6 0  N . E .  2 d  4 3  ( 1 9 5 8 ) ,  
a p p e a l  d i s m issed.  3 6 1  U . S .  3 7 4  ( I 9 6 0 ) .  I n  C a l i f o r n i a ,  a t t o r n e y s '  fe e s  h a v e  lo n g  b e e n  r e g u la t e d  
b o th  in  w o r k e r s '  c o m p e n s a t i o n  p ro c e e d in g s  ( L a b .  C o d e  § 4 9 0 6 )  a n d  in  p r o b a t e  p ro c e e d in g s  ( P r o b .  
C o d e  § § 9 1 0 , 9 1 1 ) .  O t h e r  s ta te s  h a v e  a lr e a d y  a d o p t e d  m a x im u m  fe e  s c h e d u le s  th a t  a p p ly  t o  
a l!  p e r s o n a l i n j u r y  c o n t in g e n c y  Tee a r ra n g e m e n ts .  Id. In  a d d i t i o n ,  th e  U n i te d  S la t e s  C o n g r e s s  
h a s  p a s s e d  s e v e r a l la w s  l im i t i n g  th e  a m o u n t  o f  a t t o r n e y  fe e s  c h a r g e a b le  in  v a r i o u s  t y p e s  oT 
c a se s . S e e . e.g., 2 8  U . S . C .  § 2 6 7 8  (1 9 6 6 1  ( l im i t  o n  a t t o r n e y s '  fe e s  in  a c t io n s  u n d e r  th e  F e d e r a l 
T o r t  C la im s  A c t ) ;  4 2 U . 5 . C .  § 4 0 6  ( b ) ( 1 )  ( 1 9 6 8 )  ( l im i t  o n  a t t o r n e y s '  f e es in  a c t io n s  u n d e r  th e

^Zgc ia l S e c u r i t y  A c t ) ;  3 8  U . S . C .  $ 3 4 0 4  ( 1 9 5 8 )  ( l im i t  o n  a t t o r n e y s '  fe e s  f o r  g |:/ im x  n n r W  th e  
V e te ra n s  t t e n e li t  A c t !

1 1 2 . R o a ,  3 7  C a l .  3 d  a t  9 2 9 ,  6 9 5  P .2 d  3 t  1 6 9 , 2 1 1  C a l .  R p t r .  a t  8 1 - 8 2 .
1 1 3 . Id. a t  9 2 9 ,  6 9 5  P . 2 d  a t  1 6 9 , 2 1 1  C a l .  R p t r .  a t 8 1 - 8 2 .
1 1 4 . See. e.g.. C a lh o u n  v .  M a s s ie , 2 5 3  U . S .  1 7 0  ( 1 9 2 0 ) .
1 1 5 . R o o ,  3 7  C a l .  3 d  a t  9 2 6 - 9 2 7 ,  6 9 5  P .2 d  a t 1 6 6 -6 7  , 2 1 1  C a l .  R p t r .  a t 7 9 - 8 0 .  S e e , e . g . .

F n s b ie  v .  U . S . ,  1 5 7  U . S .  1 6 0 . 1 6 3 - 6 6  ( 1 8 9 5 )  ( a t t o r n e y s  m u st a c c e p t  l im i t e d  fee s f o r  th e  p r o c e s s ­
in g  o f  f e d e r a l p e n s io n  c la im s ) ;  Y e is e r  v .  D y s a r l ,  2 6 7  U . S .  5 4 0 .  5 4 1  ( 1 9 2 5 )  ( s la t e  m a y  p la c e
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U N D E R W R I T I N G

L ia b i l i t y  m su ro n c e
T i m e  t o  r e f o r m  i t

Among the state Legislature's 
top priori ies this year should be 
reform of our outmoded liability 
insurance system.

Legislators have a spec ia l 
opportunity to come to terms 
with some of the inequities and 
excesses of rules that often 
penalize taxpayers and subvert 
the laws' int nt.

A G RO W IN G  number of 
lawsuits anti h igher l iab i l ity  
awards have 1 ?d to skyrocketing 
insurance premiums. W h a t ’s 
worse, some "nigh-risk" individ­
uals. firms ant governments — 
from doctors, bars and ch ild  
care centers to municipal agen­
cies — can't find insurance. 
That situation is clearly intoler­
able.

A number of areas deserve 
special and immediate attention. 
First, the state should change 
the "deep pocket” rule whereby 
a government or company that 
is found marginally at fault can 
be required to pay an entire 
judgment simply because other 
defendants can’t pay.

A fairer system would be tc 
make defendants pay only that 
percentage of damages for 
which they have been found at 
fault.

Second, there should be a cap 
on the amount of damages 
awarded. In California, there’s a
S250,000 limit for non-economic 
damages (such as pain and suf­
fering) over and above what an 
injured party needs for out-of- 
pocket expenses, future medical 
care and wage losses.

R E LA T ED  TO this should be

a cap on attorneys' fees. One 
good suggestion calls for a maxi­
mum 35 percent for recovered 
damages up to $100,000, 25 per­
cent between $100,000 and 
$200,000 and 10 percent of dam- 
.ages over $200,000.

Such a sliding scale may help 
curb some of the demeaning 
"ambulance chasing” by plaintiff 
attorneys, whose advocacy of 
vmtim's rights often appears 
overshadowed by financial gain.

Third, legislators should look 
hard at limiting "punitive" dam­
ages, which are often awarded 
to punish a defendant and to 
deter similar future beha vior.

Complementing these pro­
posed changes w il l be a worth­
while program, announced this 
w f k  by Hawaii Chief Justice 
Herman Lum, requiring most 
persona) injury lawsuits to be 
handled through arbitration. In 
theory, the program should re­
duce costs for plaintiffs and de­
fendants and reduce the case­
load of the overburdened court 
system.

T H E  U N IT E D  States is the 
most lit ig ious society in the 
world. To be sure, vict/ms de­
serve prompt and just compen­
sation. But too often suits are 
filed merely to try to squeeze — 
either in court or through out- 
of-court settlements — astro­
nomical damages out of compa­
nies, individuals and municipal­
ities.

Directly or indirectly, Hawaii 
residents pay for these suits. It's 
time for legislators to restore 
fairness and balance to our l i ­
ability insurance system.
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G.D. Searle announced Friday that 
ylrIt Is taking Us intrauterine birth-con- 
,ii jtrol devices off the market because 
i , Hhe cost of defending the products in 
-i? personal-injury cases has become pro- 
'̂•hlbitive. Its Copper-7 was the most 
commonly used device among the 2.3 

*; %illlon women who use IUDs. The 
p f̂reight of medical evidence, Including

recent report by'the FDA, says that 
q.:' the devices are safe. Claims that the 
„-i. devices have Injured women have 
-•r;been tried in 10 courts, with eight vie* 
-£• lories for Searle.

•- After settling more than 450 
!lpeases-for what the company says 
' ".Was less than the cost "to keep a file 
,'j‘̂ warm in some lawyer’s office"- 
■ ̂ Searle is faced with the prospect of 

defending some 300 more suits claim- 
Jng that the IUD causes pelvic inflam-

i.-'tmatory diseases, including sterility. 
-'■'In the latest trial, no damages were 

-awarded, but the defense cost Searle 
jj' ipore than $1 million. Annual sales of 
,;the IUD bring In $11 million; Searle 

“ ‘ says this simply doesn’t warrant the 
;1. .legal expenses, so it is discontinuing 

Uie product.
The decision leaves only one IUD 

••’ ’available in the U.S., a bormone-re- 
leasing device that has a small mar- 

’.;ket share. A recent study by Planned 
.■̂'•’.Parenthood recommended the Copper- 

17 devices for most women; a group 
spokesman expressed "dismay" that 

(, •,\the Searle IUDs will not be avall- 
"'••'able.

Plaintiffs’ lawyers and activist 
judges can claim another victory in 
the tort wars. The rest of us can view 
this as still more evidence that the 
torts system nas gone berserk. *

The problem is that enougirclass- 
action, contingency-lee lawyers have 
fried enough cases m enough jurisdic­
tions _to get some judges to revoke the 
commniUawJIJe traditional rule was 
that there would be no liability if the 
product was made using state-of-the- 
art knowledge; it was unreasonable to 
expect anything more. Activist 
judges, however, have expanded the 
notion of liability to reach into the 
"deep pockets" of -defendants, Sften 
• corporations, even when there is no 
fault. For example, a court in Mary­
land held a gun manufacturer liable 
because one of its guns was used to 
shoot the plaintiff.

Plaintiff lawyers get rich practic­
ing a form of jxegam ail oiidefery 
dants-they threaten that if there’s no 
Settlement, the defendant will spend 
•millions on lawyers. If there is a trial,
- J .IU ..W . t n ls s v  n l t u  n n  a  cm i f .

to award damages even if there was 
Do fault. Rand Corp.’s Institute for 
Civil Justice estimates that yhen qon- 
Ongencv-fee cases are won, two-th1 Is 
of the damage award goes to lawyers 
and only one-thlrri goes to the plain- 
Jiffsjpie large class-acdon suits give 
nickels and dimes to the injured. but 
make millionaires of tfie lawyersTSo 
’the incentive for the plaintiff’s bar is 
to pick the most widely used products 
and most sympathetic injured cli­
ents.

Wnat could be better thaD mothers 
and prospective mothers? The class- 
action lawyers were encouraged, of 
course, by the way their colleagues 
cashed in on the unhappy history of 
the Daikon Shield, which A.H. Robins 
took off the market in 1974 when med­
ical opinion concluded it was danger­
ous. So they took on Copper-7 as well, 
despite the weight of medical opin­
ion. ’

Nor is this the first time a safe 
drug has been forced out of the mar­
ket. Merrill Dow felt forced to drop 
Bendectin, a remedy for morning 1 
sickness used by 33 million women 
from the time it was developed in 1956 
until 1983. The FDA approved its use 
and Merrill Dow lost no cases in 
court, but the company removed the 
product and created a $120 million set­
tlement fund rather than face some 
700 cases claiming that the anti-nau­
sea drug caused birth defects.

This is becoming a major problem 
for~society. One result is such legal 
uncertainty that liability insurance is 
no longer even available in scores of 
’industries, from midwilery to day- j 
care centers. Llovds has pulled out o( 
the litigious U.S. market, This judicial 
activism also discourages risky ven­
tures by entrepreneurs, creating a 
huge hidden cost to the technological 
society. Who will bother to develop the 
next generation of birth-control 
methods if new devices cannot be sold 
profitably under today's tort laws?

The situation also is bringing disre­
pute on the legal system. Somehow 
Uie incentives In the system have {p 
Tie changed. Our favorite proposals in- 
"clude limiting'contingency fees and 
damages, as California has already 
done, having the loser pay both sides’ 
legal and court costs, charging user 
fees for courts and strictly limiting 
class actions. But even more than 
these procedural reforms, what’s 
needed is for judges and Uie bar to re­
turn to the ancient wisdom of Uie 
common law on torts: There shall be
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Medical Underwriters of California Attorney-m-Fact

February A, 1986

The Honolulu Advertiser 
ATTN: John Griffin
Editorial Page Editor 
P.O. Box 3110 
Honolulu, HI 96802

Dear Sir:

Your editorial of January 31, entitled "Liability Insurance - 
Time to Reform It", is as clear and succinct a statement of the 
problem as we've seen. (

This kind of public understanding and legislative action will 
improve the situation. We are sending copies of your editorial 
to the other states where we insure doctors, where reform efforts 
are being made, and to our reinsurers in London. They will 
welcome it.

William K. Scheuber 
President
Medical Underwriters of California

WKS/ka/0AFEB01/cor11
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point*, to 159, due to 8 slight improve­
ment in the lo** adjustment expense 
ratio and a more than two-point im­
provement in the underwriting expcnM.' 
ratio. Ratios aside, the underwriting 
loss increased 30%, from $1.1 billion 
to Sid billion.

Medical malpractice gained 43% in 
net premiums written in 1985 and 34% 
in premiums earned. Written 61% by 
stock companies, 21% by mutuals and 
18% by reciprocals, medical malprac­
tice had results in terms of combined 
ratios that were comparable for the 
three sectors, but stock companies had 
markedly higher underwriting expense 
ratios and lower loss rutios than the 
others.

In only one year since its critical 
nature earned it a separate line in the

Med ica l Malpractice
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MEDICAL MALPRACTICE
At the top of the list of high corn­

iced ratios is the line of medical 
'ftlpractice. This line’s pure loss ratio 
ityed at 112 for 1985, but the com- 
Itied ratio was down almost three

annual statement in 1975 has medical 
malpractice turned in an underwriting 
profit. That was 1977. Since then, total 
underwriting losses have mounted an­
nually. Although medical malpractice 
represents only 1.8% of property/casu­
alty premiums written (and 5.6% of un­
derwriting losses), the attention that 
has turned to the line because of public 
interest has made it a focal point of at­
tention by regulators and legislators. 
Resultant experiments in search of a 
solution to the medical malpracticr 
problem may or may not produce mod

el* to he followed bv other line*. Claim*- 
made politic*, limit- on pain and *u( 
fering awards, and arbitration rl cl i.fr­
ail have potcr.t.j! for hro.iJi: ;•
tion.

JA N UA RY  1D96
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Medical Underwriters of California attorney-m-Faci

FEE) o ;E;
y . l ' - r

January 28, 1986

TO: MIEC Board of Governors
MUC Board of  D i r e c to r s

FROM: Ron Neupauer^^ ^

RE: Insurance Indus t ry  Resu l t s  - Medical Malp rac t ice

The enclosed a r t i c l e  and f iv e  year  cha r t  from the January, 1986 is sue  of 
Bes t ' s  Review t e l l s  the s t o ry  of what l i e s  behind the recen t  r a t e  in c rea se s  
and market r e s t r i c t i o n s  fo r  primary, excess and re in su rance  coverages in 
medical m a lp rac t i c e .

Malp rac t ice  insurance r e p re s en t s  only 1.8% of p rope r ty/ca sua l ty  premiums but 
i s  r -sponsible fo r  5.6% of the underwr i t ing  lo s s e s .  Although premiums increased 
by 43% ($700 m i l l ion)  between 1984 and 1985, the ma lp rac t i c e  l i n e  s t i l l  
produced a combined r u t i o  of 158.2% in 1985, an improvement of j u s t  2%. The 
f iv e  year r a t i o  i s  a l so  t e r r i b l e :  152%. No wonder the management o f  most
commercial c a r r i e r s  has again decided i t  i s  j u s t  no t  worth bo the r ing  with 
ma lp rac t i c e  insurance,  given i t s  r e l a t i v e l y  small o v e r a l l  premium volume and 
i t s  very unp red ic t ab le  but h i s t o r i c a l l y  adverse unde rw r i t ing  r e s u l t s .  Even 
count ing the s u b s t a n t i a l  investment income genera ted because of lengthy delays 
between the occurrence of  lo s s e s  and t h e i r  eventua l  payment, u l t im a te  payouts 
are so la rge  and i n c r e a s in g  so r a n id ly  t h a t  high investment income no longer 
h e l p s .
A compounded average annual investment r e tu rn  of  9% over four years  would 
y ie ld  about $1.20 on 85% of o r i g i n a l  w r i t t e n  premiums. This would then 
produce ope ra t ing  lo s se s  of $.38 f o r  every d o l l a r  of ma lp rac t i c e  premium 
w r i t t e n  industrywide dur ing 1985. Losses of t h i s  magnitude cannot be t o l e r a t e d  
fo r  very long.

Whila the r e s t  the p rope r ty/ca sua l ty  insurance i n du s t ry  may very wel l 
recover from the recen t  down cycle w i th in  the next 24 months, medical malprac­
t i c e  seems l i k e l y  to remain a problem fo r  a longer pe r iod  of t ime.

We th ink  the problem can bes t  be so lved through c a r e f u l  p r o f e s s i o n a l  management 
by well-funded and wel l-opera ted doctor-owned c a r r i e r s  which have a permanent 
s take  in the bus ine ss  and have both the in c en t i v e  and the re sou rces  to handle 
i t s  unique problems b e t t e r  than the commercial in su rance  i n du s t ry .  Evidence 
of  t h i s  i s  apparen t  in the ope ra t in g  r a t i o s  of some doctor-owned companies, 
inc lud ing  MIEC, which were 20-50 percen tage lower than the indu s t ry  t o t a l s .  
Even with the bes t  management and u t i l i z a t i o n  of  funds, the p ro f e s s io n a l  
l i a b i l i t y  insu rance in du s t ry  needs t o r t  reform i f  i t  i s  to  su rv ive .

RN/ka/27JAN06/corl1
cc: Dave W i l l e t t

Jim King 
Tom Hermes 
John G r i f f i t h s
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HEARINGS SCHEDULED ON McCARRAN-FERGUSON ACT
Rep. Pe te r  Rodino (D-NJ) has  announced th a t  th e  House Jud ic ia ry  
Committee's Subcommittee on Monopolies and Commercial Law will 
hold a h ea r ing  March 19 on th e  McCarran-Ferguson Act and 
c u r r e n t  l iabili ty in su rance  problems of p r ice  and avai labil i ty.  
Recall ing 1983 hea r ing s  on the  McCarran-Ferguson Act, which 
gives the  s t a te s  r e spons ib i l i ty  for r egu l a t i n g  in su ran ce ,  Rodino 
ques t ioned the  e f fec t iveness  of s ta te  r egu la t ion .  He said the  
"lack of federa l information and a n t i t r u s t  s a f e g u a rd s "  may have 
con t r ibu ted  to the  l iabil i ty i n su r an ce  c r is i s  and added,  " I t  is 
clearly time to determine whe the r  McCarran-Ferguson should be 
modified or r epea led . "

JURY AWARDS $2.5 MILLION TO FIRED UNIVERSITY PROFESSOR.

A federa l  cour t  ju ry  in Atlan ta has awarded a f i red Un ive rs i ty  of 
Georgia (UGA) English p ro f e s so r  more th an  $2.5 million —  $2.3 
million for puni t ive  damages . Dr. Jan  Kemp b ro u g h t  su i t  aga ins t  
UGA admin is t ra to rs  c h a rg ing  th a t  she was un fa i r ly  dismissed 
from h e r  teach ing posit ion in 1982 a f te r  she  p ro te s t e d  p r e f e r e n ­
tial academic t rea tmen t  fo r  s t u d en t  a th le te s  (U. S. Dis t r ic t  
Cour t ,  No r the rn  Dist . of Ga.-Atlanta Div. Case No. 83-330A,
Jan Kemp vs .  Leroy E rv in  and Virginia T ro t t e r ) .

After de l ibe ra t ing  for abou t  10 hou r s  ove r  a th ree-day  per iod, 
th e  six-member ju ry  found th a t  UGA adminis tra tor? "maliciously 
v.'olated Dr. Kemp's cons t i tu t iona l  r i g h t  to f ree  speech  by  demot­
ing  he r  and th en  dismiss ing h e r . "  The  award, which also 
conta ined almost $80,000 in lost  wages and $200,000 in compensa­
t o ry  damages, has se t  off  reac t ions of shock and disbe lief  among 
s ta te  officials in Georgia and a round  th e  coun t r y .  Since i t was 
a federa l  cou r t  case,  the  judge has  th e  d isc re t ion  to review th e  
award and reduce  it i f  he f inds i t to be excess ive .  Additionally, 
Sta te A t to rney  General Michael Bowers sa id he will review the 
o rd e r  to decide if he will appea l  the  v e rd i c t  or  the  size of the  
award .

Georgia had liabil i ty i n su r an ce  with t h e  now inso lven t  T ran s i t  
Casual ty Co. of Missouri. Since the  s ta te ' s  Inso lvency Pool will 
only p rov ide  th e  s ta te  $100,000 in l iabil i ty cove rage ,  the  
General Assembly could have  to app rop r i a te  th e  rema inde r  of the

u L



money to pay the  l a rge  award and legal cos ts .  I ronical ly, the  
day a f te r  the  huge  award was handed  down, Rober t  Hun te r ,  
p r e s id en t  of the  National In su rance  Consumer Organiza t ion, he ld 
a p r e s s  confe rence in Atlan ta  a t t ack ing  the  in su r a n c e  i n d u s t r y  
and sa id tha t  th e r e  is no c r is is  in t h e  nat ion's civil jus t ice 
sys tem and no need for major to r t  reform e f fo r t s .

DOCTORS, LAWYERS BATTLE OVER TORT REFORM

The American Bar  Association la s t  week re je c ted  all t o r t  reform 
proposa ls  tha t  h ave  been  pu t  fo rward by  phy s ic ian s .  The ABA's 
Ilouse of Delegates, in Baltimore for  i t s  annua l  meet ing, spec i f ­
ically opposed collateral source  ru le s ,  r e s t r i c t i o n s  on a t to rney 's  
con t ingency fees, ce s on pa in and su f f e r ing ,  and p roh ib i t ions 
on puni t ive  damage n*.ards. However, th e  g roup  called for 
f u r t h e r  s t u dy  and endo rsed  work ing with phys ic ian  g roup s  and 
i n s u r e r s  to develop a con sen su s  on the  compensation of in ju red  
pe r son s .

.Tames II. Sammons, execu t ive  d i r e c to r  of the  American Medical 
Assoc ia t ion, said to r t  reform is needed " to  c r e a te  a climate in 
which doc tors  can prac t ice ,  can r e n d e r  care ,  without looking at 
each pa t ien t  who walks in the  door as a po ten t ia l  lawsu i t . "  He 
called th e  ABA’s b lanke t  rejection of t o r t  reform proposa ls  
"abso lu te ly  inc red ib le "  and noted th a t  many of the  phys ic ian 's  
p roposa ls  were inc luded in a 1977 ABA r e p o r t .

Sammons said i n s u r e r s  a re  not the  problem, no t ing  th a t  many 
doc tors  a re  in s u r e d  by  phys ic ian-run,  non-profi t  mutua ls .  The 
AMA owns a r e in s u r e r  th a t  covers  ove r  90,000 doc to rs ,  lie said, 
and added  tha t  i t is los ing money. He es t imated th a t  only 5 or  
6 ou t of near ly  th r e e  dozen phys ic ian-run  mutuals a re  in good 
financial condit ion today.

PENNSYLVANIA LEGISLATURE VOTES TO RETAIN GENDER-BASED RATING

Pennsy lvan ia  Gov. Dick T h o rn b u rg h  has  10 d ay s  to act  on a bill 
(HB452) tha t  would r e ta in  gender-based r a t i n g  for auto in su r an c e  
and  o th e r  p rope r ty/ca sua l ty  l ines .  His s ig n a tu r e  o r  no action 
makes th e  bill t h e  law. A veto can be o v e r t u rn e d  b y  a two-th irds 
vote of both houses ;  th e  bill was p a s s e d  by  bo th  chambers  by  
more th an  a two-th irds majority. Unisex r a t i n g  had been mandated 
in the  s t a t e  by  cou r t  decisions and i n su ran ce  depa r tmen t  r e g u ­
lations, and was due to take  ef fect  on March 1. Meanwhile, the  
National Organizat ion for Women, a s t r o n g  s u p p o r t e r  of un isex  
r a t ing ,  said i t would file a cou r t  cha l lenge if gender-based  
r a t i n g  is r e ta ined .

CONSUMER ADVOCATES DISPUTE CASE FOR TORT REFORM

Consumer advoca te  Ralph Nader and Robe r t  Hun te r ,  p r e s id en t  of 
the  National In su r a n c e  Consumer Organiza t ion, said last  week 
th a t  the  c u r r e n t  c r is i s  in the  l iabil i ty i n su r a n c e  marke t  is not, 
as i n s u r e r s  claim, re la ted  to the  U.S. t o r t  law sys tem. They



poin ted to the  re cen t  expe r ience  of Ontar io, Canada, where many 
of t h e  changes  in to r t  sys tem p roposed  by  the  in su r an c e  i n d u s t r y  
a re  in ef fec t .  NICO sa id tha t  de sp i t e  t h e  ch ange s  made in 
Ontar io, municipali t ies, day ca re  c e n t e r s  and va r ious  o th e r  
g roup s  a re  hav ing  se r ious  di fficult ies ob ta in ing  a f fordab le l iabil­
i ty in su r ance .  (See Special Repor t  fo r  comment on the  
Nader/Hunte r  cha rge s .)

VERMONT COMMISSIONER BARD RESIGNS AFTER x3 MONTHS IN OFFICE

Vermont Bank ing  and In su rance  Commissioner David Ba rd  will 
r e s ign  March 10 a f t e r  s e rv in g  13 months in the  admin is t ra t ion of 
Gov. Madeleine Kunin. Bard  had  been  in t h e  spo t l igh t  r ecen t ly  
as his depa r tmen t  took ac i ions to meet publ ic  conce rn s  ove r  
a f fordab i l i ty  and avai labil i ty problems in commercial l iabil i ty 
in su r an ce .  Bard  had  worked with th e  i n d u s t r y  to o rgan ize  a 
MAP for day-care and m inicipal l iabil i ty, and now is p u s h in g  for 
legislat ive approva l  to give his office the  a u th o r i ty  to ac t iva te  a 
Joint Underw r i t ing  Association for any problem a rea  of l iabili ty 
i n su r ance .  Th a t  legis la t ion is pend ing ,  and Bard said he 
be l ieves his leav ing will not af fect  chances  of p a s sage  for any 
legislat ion pi’oposed by  his depar tmen t .

WASHINGTON COALITION’S REFORMS GAIN SENATE COMMITTEE APPROVAL

A bill compris ing the  lion's sh a re  of th e  Liabil i ty Reform 
Coalition's e f fo r t s  to reform Washington's to r t  system won Senate  
committee app rova l .  The measure would impose a $250,000 cap on 
non-economic damages in  all to r t  cases,  modify joint and  severa l  
l iabil i ty ru le s  in cases where  the p la in t if f  was par t ia l ly  
r espons ib le  to comparat ive negl igence l iabil i ty, r e qu i r e  
s t r u c t u r e d  se t t lements  when awards  exceed $100,000 and r equ i r e  
p la in t i f f  a t t o rn ey  fees to be reviewed and app roved  by the 
cou r t .  Senate approva l  is cons ide red  fa i r ly  c e r ta in  since almost 
two-th irds of the  Senate a re  co-authors of th e  bill. The  action 
by  the  committee came ju s t  a few days  following tes t imony in 
opposit ion to the  bill b y  consumer ac t iv is t  Ralph Nader .

"COMPROMISE" BILL TO L^VEL PREMIUM TAX PASSES WASHINGTON SENATE
A bill to level the  fore ign and domestic i n su r an c e  company 
premium t a x  in Washington at 2% p lus  an asse s smen t  fo r  op^ ia t ion s  
of the  Washington Depar tment of In su rance  pa s s ed  the  S ta te  
Senate 38-10 and awaits House Ways and Means Committee act ion. 
Under  the  measure,  th e  a ssessmen t  could be  no more th an  .125%, 
making th e  maximum premium tax  r a te  2.125%. Severa l  domestic 
i n su r an ce  companies which had  opposed o th e r  a t temp ts  to level 
the  fore ign and domestic premium tax  r a t e s  and a t tempts  to se t  
up a special fund for th e  in su r an c e  depa r tmen t  removed 
object ions to th is  proposal (Senate Bill 3636). C u r r e n t l y  , the  
premium taxes  a re  1.21% for domestic companies and 2.25% for 
fore ign companies. The re  is no assessmen t  for ope ra t ions  of the  
depar tmen t  c u r r e n t l y .



MASS. LIQUOR JUA, IN FIRST MONTH, WRITES NEARLY 500 POLICIES

The Massachuse t t s  Liquor Liabil i ty Jo int  Unde rw r i t ing  Asso- 
c ia t ' j n ,  e s tab l i shed  in 1985 by  the  s t a te  l eg i s la tu re ,  ha s  bound 
appl ica tions for 485 policies since s t a r t i n g  up J an .  6. Coverage  
w r i t ten  to da te  will p roduce  $3.2 million in annua l  premiums. A 
spokesman for  the  p lan say s  the  amount of open ing  bu s in e s s  
shows how many l iquor  p ro v id e r s  were "go ing  b a r e ,  wai t ing for 
some so r t  of r e l i e f . "  Policies a re  be ing  w r i t ten  on an o c cu r ­
rence  bas i s ,  with limits of $100,000/$200,000, $250,000/$500,000 
and $500,000/$1 million. A claims-made policy also will be u sed  
following r e gu l a to ry  app rova l .  The  JUA must accep t  all app l ica ­
t ions and canno t  cancel o r  non-renew excep t  for loss  of l icense 
or  non-payment of premium, a l though  loss expe r i ence  will be  
accumulated as f u t u r e  u n d e rw r i t i n g  c r i t e r i a .  The plan is be ing  
se rv ic ed  by The  Commerce In su r an c e  Company of Webster , Mass.

ILLINOIS GOV. THOMPSON CITES NEED FOR TORT REFORM

Legisla tion to coun te r a c t  the  g rowing in su r a n c e  avai labil i ty and 
civil jus t ice c r is i s  needs  to be p a s s e d  in th e  upcoming General 
Assembly, sa id Ill inois Gov. James R. Thompson in h is  annua l  
S ta te  of th e  S ta te  a d d r e s s .  Thompson said he e ndo r s e s  a leg is ­
la t ive package  t h a t  would stem what he te rmed  th e  " i n s u ra n c e  
c r i s i s "  th a t  has d r iv en  up  premiums and ha s  t h r e a t e n e d  
avai labil i ty of cove rage  fo r  bu s in e s s e s ,  municipal i t ies and o th e r  
tax- suppo r ted  agenc ies .  In h is  a d d r e s s ,  Thompson said j u ry  
awards  should be capped bu t  he added  th a t  i n s u r e r s  shou ld  be 
r e q u i r e d  to p rov ide  detai led claims informat ion on r e q u e s t  and + 
p rov ide  60 days  notice before  cancel la t ion of a commercial pol icy.

COMMERCIAL AUTG RISKS DRIVE UP SHARED MARKET ASSIGNMENTS IN 1985

New appl ica tions to th e  nat ion's automobile a s s ign ed  r i s k  p lans  
in c rea s ed  s ign i f ican t ly  in 1985, due  in p a r t  to a major in f lux  of 
commercial r i s k s ,  acco rd ing  to t h e  Automobile I n su r an c e  Plans 
Serv ice Office (AIPSO). Total appl ica tions ro se  26.8%. Applica­
t ions f c r  commercial r i s k s  jumped 37.8%, and  p r i v a t e  p a s s e n g e r  
appl ications were up 25.9%.

All b u t  fou r  s t a t e s  showed in c rea se s  in appl ica t ions for  commer­
cial au to l iabil i ty i n su r an ce  in 1985. S ta tes  showing th e  h igh e s t  
p e r c en t ag e  in c rea s e s  inc lude Pennsy lvan ia  (124.3%), Flor ida 
(92.3%), California (91.1%) and New York (42.6%).

In t h e  p r iv a te  p a s s e n g e r  l iabil i ty i n su r a n c e  sh a r e d  marke t  in 
1985, nea r ly  as many s t a t e s  had d ec r ea se s  as h ad  in c r ea s e s  in 
appl ica t ions .  The most s ign i f ican t  i n c r ea s e s  occuirred in 
Cal ifornia (133.5%), Ken tucky  (93.1%), Virginia (38%) and  
Connec t icu t  (23%). New J e r s ey  had  the  most s ign i f ican t  d ec rea se  
in bo th  p r iv a te  p a s s e n g e r  and commercial au to appl ica tions, 50.2% 
and 11,9% re spec t iv e ly .

Car l C .A. Lee, Ed i to r
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NADER’S CHARGE ABOUT ONTARIO TERMED INACCURATE AND MISLEADING

At a p r e s s  confe rence in Washington, D .C . ,  on Feb. 10, Ralph 
Nader  tolc r e p o r t e r s  th a t  Ontar io, Canada, is expe r ienc ing  high 
premiums and a sho r tage  of i n su r ance  coverage desp i te  h av ing  
laws which have  many of the  to r t  reform measures  being p roposed 
in the  United S ta te s .  Rep re sen ta t iv e s  for th e  National In su rance  
Consumer Organiza t ion said tha t  Ontar io a l ready has  a cap on 
compensat ion for pain and su f fe r ing ,  r e s t r i c t ion s  on pun i t ive  
damages, p roh ib i t ions on in ju red  pa r t i e s  spec i fy ing  the  amount of 
th e  award th ey  a re  seeking, r e s t r i c t io n s  on a t to rneys '  con t ingen ­
cy fees,  few j u r y  t r ia ls ,  and penal t ies  for fr ivolous su i t s .
Th is  r e p r e s e n t s  ano the r  misleading cha rge  from N ad e r/H un te r .
Here a re  the  fac ts :

* On a pe r  cap i ta  bas is ,  commercial l iabili ty in su r an ce  premiums 
a rc  much lower in Canada th an  in the  U.S. In 1985, liabil i ty 
premiums (excluding auto) ave raged  $18 (C$25) p e r  capi ta in 
Canada, compared with $60 p e r  capi ta  in the  U.S. The d i f fe ren t  
legal system in Canada is the  most l ikely fac to r  exp la in ing th is  
wide d ive rgence  in the  cost of in su rance .

* The re  a re  problems in commercial l iabili ty i n su r an ce  in Canada, 
b u t  th ey  a re  not as s eve re  as in the U.S.

* The problems in commercial l iabil i ty in su rance  in Ontar io,
Canada ref lec t :

1. The ir recen t  s t a tu t e s ,  which in c rea s e  th e  incen t ives
to liti{

2. An erosion of t rad i t iona l  common law d is incen t ives  to sue.

3. The impact of the  worldwide contrac t ion in l iabil i ty in su r an ce  
capac i ty .

ommercial l iabil i ty premiums ix. Canada are expec ted  to show an 
inc rease  of 15% for  1985, con t r a s ted  with a 72% inc rea se  in the  
U.S.

The re  are, however,  some problems of availabil i ty of commercial 
l iabil i ty i n su r ance  in Ontar io .  This  prov ince is known to be 
l i t ig ious.  Specific s t a t u t o ry  prov is ions have inc rea sed  the  
number  and size of claims in Ontar io Province:

a. The Family Law Reform Act of Ontario Province (1978).
Th is  law ex tended  the  number  of p e r son s  who could sue .
For example, u n d e r  th i s  law a p e r s o r  with only p a s s ing
acqua in tance with ano the r  re la t ive  (say a cousin or  nephew) y /
can sue fo r  loss of companionship. \

Q * m



b. The p rov ince  of Ontar io pa s s ed  a p re judgmen t  i n t e r e s t  act, 
which adds  i n t e r e s t  to  awards  from th e  date of fi l ing.

Also, judicial p ro c edu r e s  in Ontar io have  tended  to inc rea se  
awards  beyond expec ta t ions .  For example, cour* in Ontario 
h ave  tended  to add to th e  award enough money o cover  the  
ta x e s  on i n t e r e s t  ea rned  from the  award in f u tu r e  y e a r s .

In addit ion, Canada is a f fec ted  by  the  worldwide sho r t age  of 
l iabil i ty in su r an ce ,  caused  mainly by  seve re  losses by r e i n s u r e r s  
in the  U.S. marke t .

The Prov ince of Ontar io did no t enact a se r ie s  of to r t  re fo rms as 
might be  i n f e r r e d  from th e  Nader ch a rg e s .  The reforms ment ioned 
a re  f e a tu re s  of the  common law system and a re  not s t a t u t o ry  
law. Since th ey  a re  p a r t  of common law, they  a re  sub jec t  to 
change by  judicial dec is ion and, in fact , t h e r e  has  been erosion 
in the se  a reas  in r e c en t  y e a r s .

The  following rev iews th e  elements of the  legal system in 
Ontar io, Canada,  t h a t  a re  h igh l igh ted  in the  Nader cha rge :

1. Cap on compensation for  pa in and s u f f e r i n g . In the  ea r ly  
1970s, Canadian cou r t s  e s tab l i shed  th ro ugh  case law a cap of 
C$100,000 on pa in and su f f e r in g  awards .  The cap has since 
been e roded and the  f igu re  now is C$180,000. (Since the  
cap is se t  by  case law, it can be changed  by  case law.)

2. Res t r ic t ions  on pun i t ive  damages . These  r e s t r i c t io n s  also 
are se t  by  case law and  have  been in place for  many y e a r s .  
The r e s t r i c t i o n s  in Canada are in genera l  to u g h e r  t h an  those  
u sed  by U.S .  cou r t s .

3. Prohibi t ion on in ju red  p a r t i e s  spec i fy ing  the  amount th ey  
are s e e k i n g . Th is  prohib i t ion holds th a t  a j u r y  canno t  be 
d i rec t ly  informed or  led  by  evidence to know the  amount of 
damages sough t  by  a p la in t if f .  Th is  ru le is a common law 
ru le  and has  been  in place for decades .

4. Res t r ic t ion on a t to rney s '  con t ingency f e e s . In Ontar io,  
a t to rneys '  fees a re  se t  by  the  Law Society. Con t ingency fees 
are p roh ib i t ed .  This  system has  been  in place for  decades .

5. Few ju ry  t r i a l s . Tradi t iona l ly ,  Canada u se s  jur ies 
in f r equen t ly  in civil cases .

6 . Penal t ies fo r  f rivolous s u i t s . Defendan ts  who win su i t s  can 
collect legal fees and o th e r  cos ts  from pla in t if f s .  This  
system has  been  in place for  decades .

Sean Mooney, P h .D . ,  CPCU
1.1.1. Senior Vice P re s id en t  and Eccoomi't



March 25, 1986

M c C O O L - M c D O N A L D
OF ALASKA INC. ARCHITECTS

The Honorable Pat Rodey 
Pouch V
Juneau, Alaska 99811

Re: Liability Insurance 
Tort Reform

Dear Senator Rodey:

Please look carefully into tort reform legislation which could equitably reduce the 
unpredictable costs of litigation. I believe this, in part, has caused dramatically 
increased cost of professional liability insurance for Architects and Engineers.

As you are probably aware, State contracts with Architects and Engineers require 
professional liability insurance. This makes availability and affordability of insurance 
critical to the State design process.

I have been practicing architecture in Alaska for over twenty years. The past nine 
months I have been a member of the Alaska American Institute of Architects- 
Consulting Engineers Council Committee on Professional Liability Insurance. My 
insurance has risen 290 percent from 1981 to 1985. Some Architects and Engineers have 
been unable to renew their insurance at any price.

As I see it, improvement is needed on several fronts to make insurance affordable:
1. Architects need to more diligently pursue quality control over their services.
2. Insurance companies need to more carefully manage their investments.
3. Courts need fair, but not unreasonable, high settlements for cost of pain and 

suffering (tort reform).

I assure you, the Architects of Alaska are improving the quality of their services. 
Please see that fair tort reform laws are enacted to combat the attitude that, ' Oh well, 
you're insured ..." doesn't inflate court settlements and ultimately raise insurance 
premiums.

Sincerely,

Me ̂  ^  ' * ' * , Inc.

John E. McCool, Architect 
Alaska Registration No. A-3534

JEM/Igh
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COMMITTEE REPORT 
S E N A T E

FURTHER: FINANC

3/20/86

Mr. President 

The Committee on

Date ,-■///7/ft

JUDICIARY considered SB 377

relating to civil actions; amending Alaska Rules of Civil Procedure 11 
49, 52, 58 68 and 82; efd.

and (a majority of the committee) (flic committee) reports it back with 
the following recommendations:

1

i f
1

1

iT"

1

do pass

do pass with altached amendment(s)

replace with/oif adopt? CS for ^771 I TUD1/1U I 01 )
new title   ' \J
same title and recommends

and attached a "LETTER OF INTENT" 

reports it hack without recommendation 

recommends referral to

[1<Tn EW FISCAL NOTE

Committee

MEMBERS SIGHING 
DO PASS

MEMBERS HAVING 
OTHER /^COMMENDATIONS

, -  K j

4 ^ .
—  Vo 6yrf

Chairman

Chairman recommendation



V a l l e y  M e d i c a l  C e n t e r ,  I n c .

P O  B O X  879. 425 E . D A H L IA . S U IT E  M , P A L M E R , A L A S K A  99645 -  T e le p h o n e  (9071 7454268
Family Practice 
James F. luey. M .D . .  F.A.A.F.P. 
David P, Werner. M .D . .  F A.A F P

April 9, 1986

Senator Pat Rodey
Chairman, Senate Judiciary Committee 
Alaska State Legislature *
Pouch V (MS 3100)
Juneau. Alaska 99811

Dear Senator Rodey,
I am writing to ask you and your committee to support SB 377, which was 

discussed on the teleconference of April 10, which I could not attend for 
lack of time. I send my thoughts and observations.

I am a family physician and have been practicing in Palmer, Alaska since 
the summer of 1974. I endured the "malpractice crisis" of 1975 and even 
practiced "bare" for a short period before insurance again became available. 
Practicing "baie" does not give a feeling of security. I have purchased 
coverage with MICA (Medical Indemnify Corporation of Alaska) since it's 
inception in 1975 and in the last 3 years my annual premium has gone from 
*8,000 to *12,000 to *21,000 (claims made only), rising largely because I 
deliver 40 to 50 babies a year. My coverage is now one fourth the amount 1 
used to buy at *8,000 a year. In effect, my coverage is about ten times as 
costly. Malpractice insurance used to be a minor part of my overhead and now it 
is 107. of my gross charges. If I were neither assisting at major surgery nor 
practicing obstetrics, my premium would today be down in the *6,000 range. In 
addition, my *21,000 annual premium doesn't take into account the "tail" 
coverage I will have to pay should I discontinue practice or change companies. 
The tail will amount to 1 1/2 to 2 times the present annual premium. This extra 
cost adds *300 to *400 to my fee for pregnant patients and in the present 
economy families who are self-nay are not in the position to easily pay that 
amount. If the differential for obstetrics is ignored, *3 of each *30 office 
call goes right off the top to pay MICA.

MICA was created in the mid 70's as an answer to the "malpractice 
insurance crisis". MICA is not a "commercial insurance company" but has had 
the same premium increases and coverage cuts as has any of the companies 
guilty of cash flow underwriting, predatory pricing practices or poor 
investment results. This would lead me to doubt that state sponsored liability 
insurance for other forms' of liability would be successful. I seriously doubt 
chat the state should make itself the "deep pocket" either. It might find 
itself liable for financial obligations far greater than any expectations.

Many family doctors are seriously considering discontinuing obstetrics 
depending on what next year brings with regard to premium increases. The bottom 
line is: women soon may not find a family doctor who will deliver a baby in a 
small town or in the bush. If she can find such a doctor, his fees may be 
more that she can afford. This is a pro-consumer issue, after all.

Premium costs asi.e, you undoubtedly are aware that many qualified 
physicians have given up the practice of obstetrics because of undue "risk".
I speak of risk to the physician of being sued, which continues for 21 years 
after a baby is born.' Despite our advances in medicine, we often have little 
knowledge or control over the things that can affect the development of a fetus 
and less than optimal ways of diagnosing intrauterine defects. There are still



unpleasant surprises during labor and delivery, many of which can be detected 
and remedied, but many which cannot. People today take safe childbirth for 
granted (to the point of doing it at home), and expect a flawless process and 
infant every time. When it isn't flawless some people are quick to sue their 
doctors and hospitals even when "fault" or "negligence" as many would 
define it has not occurred. I will not defend careless and negligent 
medical care by any means, but a "poor outcome," without negligent care, 
should not automatically guarantee a lawsuit and an award. That's why many 
qualified physicians are leaving this field; because the interpretation of 
"fault" is so liberally applied plus the awards for an accident of childbirth 
can run easily into the millions of dollars. Cne such award came to 
$12,000,000. Even half of that tax-free sum invested at 8'/. tax-free comes to 
$1315 a day. The people who indirectly but do actually pay for that (our 
patients) cannot afford that generosity. The present statute of limitations 
allows that a baby born today has until the age of majority (19) plus 2 years 
to file a suit against the doctor who delivered him. I am now 42 years old 
and if I continue to practice obstetrics as long as I would like I could 
be dead and either my widow or estate could have to deal with a suit in which I 
could not account for my performance. I do believe in the rights of minors, 
but I think you can understand why some obstetricians are opting for earlv 
retirement or are changing to gynecology only. I feel it's a shame to waste 
good physicians' skill and experience because of that prolonged period of 
liability plus the extended scope of liability as interpreted by our courts. 
When a doctor doesn’t dare deliver a less than perfect baby without fearing a 
lawsuit for something for which there might not have been any knowledge or 
control I see very real problems for availability and affordability of health 
care. I also see real problems in the future of neonatal intensive care units 
where tiny infants born 3 months early are taken care of with great skill and 
caring but may not achieve a totally "normal" life. The people who have given 
of themselves to provide such care are sued because the child will not be able 
to enjoy a "normal" life, but without that care would simply have been dead if 
born five or ten years ago. You will not find doctors or nurses who will 
continue to give of themselves to this extent only to be come targets of a 
lawsuit and suffer the mental anguish that a suit itself gives. Life-saving 
vaccines may become either too expensive or even unavailable due to recent 
product liability suits. Imagine, polio and whooping cough epidemics again!
I have never seen those diseases, thanks to the vaccinations. Any IUD will 
soon be impossible to obtain, regardless of whether or not one is willing to 
accept the risks that can accompany it's use.

! want to continue my practice of obstetrics as long as I'm able to per­
form with continued good judgement, state of the art methods, and with consult­
ation when appropriate. However, when the time comes that I feel that the 
medical-legal atmosphere and emotional and monetary costs outweigh the 
satisfaction of being a part of one of the most gratifying events of life, then 
I’m going to stop. I think my patients will be disappointed. I feel that it 
will take solid tort reform to bring about a stable and predictable medical- 
legal atmosphere. I'm sure that there are several other physicians in the 
Valley who are of the same mind, but I cannot speak to their plans.

Any human being feels great sympathy toward a crippled or retarded child 
who cannot enjoy a normal life. Trial lawyers have found that "birth damaged 
infant" lawsuits can generate huge awards, and they have zeroed in on "birth 
damage" as a lucrative field, knowing full well that the sympathy of a well- 
meaning jury can mean large awards. Sympathy should not be the basis for an 
award; fault should be the basis for that.

Meaningful tort reform is essential soon but health care is only one 
small part of the whole picture. I would ask you, yourself, to imagine 
yourself on either side of a personal injury lawsuit, both as the injury victim 
and as the defendant, which any of you could easily become. See if SB 377 
seems fair from both positions. See if your rights are still intact if you 
have a valid claim for a real injury. See if it weeds out the litigious
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