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St. Paul Fire and Karine Insurance Company 
St. Paul Mercury Insurance Company 

Physicians and Surgeons Professional Liability

Exhibit C 
Loss and Loss Expense 

Payout Patterns

Cumulative • 
Annual Payout

.061

.275

.496

. 6 6 8

.786

.869

.910

.952

.976
1 . 0 0 0

Incremental 
Annual Payout

.061

.214.221

.172

.118

.083

.041

.042

.024

.024

1 . 0 0 0

Present Value*

.059

.187

.175

.124

.076

.049

. 0 2 2  

.020

. 0 1 1

.009

.732

* Discounted claims payments at 10.5% pre-tax
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MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND 

1985 Professional Liability Rate Level Review - Occurrence Coverage 

Total Limits Rat: Level Indication —  SOOO's

; (i) (2) (3) (4)
E. P. at Ultimate Trend

Calendar/ Current Incurred ^Factor
Accident Rate Level • Loss & ALAE to 7/1/86

Year (Exh. 3) (Exh. 2) at 11X7/

1979 33,395 24,688 {,$ 2£f2.076^
1980 35,732 25,235 //67 7 1.870
1981 33,872 25,904 /.535 1.685
1982 28,984 25,414 bV/Z 1.518
1983 18,703

TT0,T55
18,854 U fS .1.368J

Annual Trend Factor: • 11.OX

(5) 
Losses 
Trended 
to 7/1/85

C6)
Loss Ratio 
at Current 
Rate Level 
(5)/(2)

51,255 fr/30  
47,200 # 3 ' ?  
43,549 3fj?66 
38,580 SS..SS J 
25,785 2 YjVff*

idK m
r x 7 Mr (3L iu r  • i i

(Exhibit 4)

a) Five year loss ratio at current rate level: f  1/375

b)

1.535" I Z S t  

i.32i
1.289 A / 7 7  
1.331 //Z.3 2

f ,  S  V /

Discount for investment income at 5.0i'CfoJ,) f^ 7 °  
(Exhibit 5) • *

c) Discounted loss and ALAE ratio (a) x (b): , 7 / Z

d) Provision for Unallocated LAE ( * o 5  
(Exhibit 6)

e) Discounted loss and LAE ratio (c) x (d): r

f) Permissible discounted loss and LAE ratio: 1 
(Exhibit 6)

g) Indicated rate level increase (e) / (f): —/O /S

h) Selected rate level increase

0.745

1.024

1.050

1 ^ 9  

,51°

.■ 7*f

,

*

4

I )V '

\} jC Q tA £ /A /C (7>Vie.
C k w G t  ■



MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND 

1985 RATE LEVEL REVIEW - PROFESSIONAL LABILITY - OCCURRENCE COVERAGE

TREND IN TOTAL LIMITS LOSS RATIOS AT CURRENT RATES
• *

(SOOO'S)

(1) (2) (3) (4) (5) (6)

Calendar/
Accident

Year

Earned Premium 
at Current 
Rate Level

Ultimate Loss 
Incurred Loss Ratio at 
and ALAE • Current Rates

Linear
Fit

Exponential
Fit

1979 . 33,395 24,688 .739 .672 .683

1980 35,732 25,235 .706 .748 .747

1981 33,872 25,904 .765 .825 .816

1982 28,984 25,414 ' .877 .901 .893

1983 18,203 . 18,854 1.036 .978 .976

Average Annual Trend: + 7.8$
\ S  

+ 9.3$

r : .899 t / . 9 0 6 ^

(2) Exhibit 3

(3) Exhibit 2

(4) (3) / (2)

ISO COUNTRYWIDE TREND (Exh. 4A): 

Selected Trend Factor: U *

/



INSURANCE SERVICES OFFICE EXHIBIT VA

COUNTRYWIDE#

Professional Liability Insuranca 
Calculation of Annual Tread Factor 

Based on Basic Limits Loss Ratios at Present Rates

PHYSICIANS, SURGEONS AND DENTISTS

«. Basic Limits

4
i Average Loss Ratio at

Present Rates

( 1 ) (2) (3) ( 4 ) (5)
Policy $100,000 Expoosntial
Year Basic Lioits Premium At ( 2 M 3 ) Curve of
Ending Incurred Losses* Present Rates Retual Best Pit

12/31/75 $167,810,058 $615,020,250 • .273 .232
12/31/76 139,176.608 524,225,850 • .265 .271
12/31/77* *181.630,098 638,830,853 .284 .316
12/31/78* 251,868,210 700,894,098 .359 .369
12/31/79* 280,590,219 717,382,127 .391 .4 3 °  .
12/31/80* 332,612,672 705,726,416 .474 .502
12/31/81* 626,038,352 684,661,050 .622 .585
12/31/82* . 497,532,513 666,699,516 .746 .683

Average Annual Loss Ratio at Present Rates T r e n d . . ...... ..‘1&.&X

# Excluding Texas and Massachusetts

* Losses include allocs ted loss sdjustaent expanse and are developed to 
an ultimate settlement basis.

♦ Includes Claims Made Data.

Selected Annual T r e n d ..........................     .16.02

t U v o l t i



Specialty

80240
80232
80248 
80263 
80235
80249 
80250. 
80251 
80266 
80261 
80253 
80280 
80145
80155
80156 

. 80141
80150
80153
80168

untbii s

MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND 

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW 

Effect of Proposed Classification Changes

Description
Distribution Of 

Total Limits Premium

Forensic Medicine . ' 0.0
Hypnosis • 0.0
Nutrition •' 0.0
Ophthalmology-No Surgery 0.2
Physiatry and Physical Medicine 0.2
Psychiatry 0.3
Psychoanalysis * 0.0
Psychosomatic Medicine 0.0
Pathology-No Surgery 0.5
Neurology-No Surgery 0.8
Radiology-Diagnostic-No Surgery 0.5
Radio.logy-Diagnostic-Minor Surgery 0.1 
Surgery-Urology 3.0
Surgery-Plastic-Qtorhinolaryngology 1.5 
Surgery-Plastic«N.0.C. 2.5
Sufgery-Cardiac 0.0
Surgery-Cardiovascular 0.0
Surgery-Obstetrlcs/Gynecology 8.0
Surgery-Obstetrics 0.1

All Other 82.3
TooTox

Present
Relativity

.75

.75

.75

.75

.75
1.00
1 .0 0
1 .0 0
1 .0 0
1 .0 01.20
2.10
3.00 .
6.00 
6.00
5.00
6.00 

. 9.00
9.00

Proppsed
Relativity

.65

.65

.65

.65

.65

.65

.65

.65
-.65
1.20
1.80
2.80
3.60
5.00
5.00
6.50
6.50 
12.00 
12 .00

Effect: +2.8X

Current Average Relativity: 2 .1 ‘i

Projected Average Relativity: 2.21



LANDSMAN & LA STER
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August 14, 1985

Hon* Rick Rule
Acting Assistant Attorney General 
Antitrust Division 
United States Department of Justice 
Tenth and Constitution Avenues, N.W.
Washington, D.C. 20530

Dear Mr. Rule:

I am writing on behalf of the National Insurance Consumer 
Organization to bring to your attention evidence of concerted 
anticompetitive conduct within the property casualty insurance 
industry that is not exempt under the McCarran-Ferguson Act.

The industry is now going through one of its periodic 
capacity scares. As in previous incidents, the public suffers 
severe and economically debilitating dislocations. After a period 
of glut, when premiums drop to a fraction of their prior fixed- 
price levels, underwriting tightens like a vise and important major 
manufacturing and service industries find themselves unable to 
purchase insurance protection at any price from any company.

To be sure, much of this pattern may reflect nothing more 
than the operation of the business cycle in an industry not under 
reasonable and effective regulatory oversight at the national 
level. The extremely aggressive price competition An commercial 
property/casualty lines in the late 1970s, ani perhaps the 
subsequent price increases as well, appears to reflect such market 
forces. Some of the industry's responses may also reflect the 
mindless herd instinct which so distinctively marks the insurance 
industry. This is perhaps to be expected in an Industry with a 
long history of price-fixing and other cooperative anticompetitive 
arrangements under state regulation that from the consumers' 
perspective ranges from lax to impotent, but so be it.

But the response of the industry to recent developments in 
their customer industries —  and the statements of industry leaders 
explaining their conduct —  suggest that something more is 
occurring.

Spokesmen for the reinsurance industry have told state 
regulators that they plan to withdraw en masse if they —  the 
regulators —  do not approve new insurance policy forms jointly 
developed by the reinsurers and the industry price-fixing agency 
(Insurance Services Office, Inc.). These new policy forms severely

JOHN  L. LASTER 
RON M. LANDSMAN



Mr. Rick Rule 
August 14, 1985 
Page Two

narrow the protection provided to the insurers' commercial 
customers, changes about which they are, to say the least, 
extremely unhappy. See Attachment A. Along the same lines, a 
well-known insurance company executive has justified the mass 
departure of insurers from medical, toxic waste, and directors' and 
officers' liability lines by "the social good" in "let[ting] the 
pressures build in the courts and the state iegisla*"ires" to change 
laws respecting their customers' —  and the insurei»J —  liability. 
See Attachment B.

There is, finally, irrational market conduct that goes 
beyond even this industry's herd instinct. They have withdrawn 
from lines for risks with experience ranging from good to excellent 
and which even the insurers admit could and should be written. See 
Attachment C.

Boycotts to force action by state and federal officials, be 
they judges, legislators, or regulators, are illegal. The 
McCarran-Ferguson Act specifically does not exempt boycotts from 
federal antitrust enforcement. In St. Paul Fire and Marine 
Insurance Co. v. Barry, 438 U.S. 531 (1978), the Supreme Court held 
that the term boycott was broadly applicable to joint action to 
deny coverage to customers. Nor is there protection to be had 
under any of the familiar non-statutory exemptions. The 
Noerr-Penninqton doctrine does not exempt "an express or implied 
agreement ... that the participants will jointly give up their 
trade freedom, or help one another to take away the trade freedom 
of others through ... boycotts ... Eastern Railroad Presidents
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 136 (1961). 
And Parker v. Brown, 317 U.S. 34l“Tl943), does not exempt joint 
product-fixing absent state statutes authorizing such joint action. 
Thr debates on the McCarran-Ferguson Act reflect absolutely no 
consideration of agreements respecting products, and the state laws 
enacted in response to it by and large do not adopt such joint 
action as state policy. Southern Motor Carriers Rate Conference v. 
United States, U.S. , 53 U.S.L.W. 4422 (March 2’/, 1985).

Property/casualty insurance industry conduct, as explained 
by industry leaders themselves, may be but a prelude to a larger 
campaign to force major industries, from the chemical and drug 
manufacturers to physicians and others, to bend to the interests 
and will of insurers. If their means include non-exempt joint 
anticompetitive action, however, then you may hold the key to 
important public protection. I urge you to investigate to 
ascertain whether the federal antitrust laws are being violated.

RML/kd

Yours truly,

Ron M.
Counsel, National Insurance 
Consumer Organization
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10A Insur/
Insurers Told: Exit Some Lines

By JAMES NOLANJou nvX  tX Com nw rot S o tl
WOODBRIDGE, NJ. -  The in­

surance industry should quit cover­
ing doctors. chemicaLmam£vduttrt and corporate officers.and dif f ton . 
Afi3"TSe sooner the industry quits 
such lines of business, the soooer it will free itself from Its boodle to a 
court system “that has run amok." •

This was the message delivered 
to a meeting of actuaries here Mon* day by John J. Byrne, chairman and chief executive officer of Geico Corp., the Washington-based person­
al lines insurance company. • ,

Mr. Byrne said that the single thread running through such lines of business for underwriters was that they have fallen under the sway of the courts.
"There will be no problem with ■ insuring homeowners or atfios in the coming years,” he said. “But anyone who puts his private capital behlDd lines such as malpractice is patting in the hands of a sany Judge 

or jury w*t In California. To my mlivt, be is absolutely rtupid." L
Mr. By n o ’s comments came In the raidst cf a dlscnmioo at a-nwet- 

ing of Casuslty Actuarim of New York about what kinds of insurance product* might he available in the 
future. ■ '• . ' l!' TV  tcndistooe tor the dtocussian 
was a presentation by the Insurance Services Office Inc, an industry-rat­ing and date-gathering service. The
ISO estimates that in the next few

■ ... ...» ■*..«* . • 
... _. .. \anta.

*Anyone who puts his 
private capital behind 
lines such as malpractice 
is putting himself in the 
bands o f a zany judge or 
jury out in California.*

* • ’4* 'years the insurance industry will naffer t  9<2 billion shortfall in ca­pacity. This means that corporate America will not be able to buy all the Insurance it needs because insur­ers ability to cover them will fa ll * short by that amount •
Mr. Byrne said the industry was rBsfgBgnTtoTMa* Wwai B'prKU^ 

W"tM ngft way uj mtg,u<rm wver . fine of business that are &NQI|t lb 
SSS l BWpWttBpBTH Wm MbUt t a  the mettm r wi ui fci gHgty 
toow that the problem is not one for tjie insurance Industry but tor soci­ety as a whole, it urRgn-Tsr-na . incustry to wiuaraw and let Ihc pressures f t :  reform build in the 
wuru 1 W~L-UK JcgiMMns," . Mr. Byrne Said.- . Be said- he saw little hope for V reform in such things as the federal program for Superfund, a toxic 
waste cleanup measure. Ha said the vast amount of mooey thus far spent 
by Superfund was to “educate law­yers on how to refine their suits 

.brought on the part of plaintiffs pgiinstledwtry.’ •.
...”  "Anybody who hnvaa his private

capital where the courts can grab it has not done tie right thing for his owners," Mr. Byrne Mid.
On a related score, Thomas A. 

Greene, president of his reinsurance brokerage firm in New York, said 
that still more pressure would be ‘brought .to hear on the American 
^property and casualty industry by 
'underwriters at Lloyd’s of London. ‘Mr. Greene said that beginning in 
IMS, Lloyd's syndicates would “sim- : ply not write reinsuraoce for the American casualty Industry, espe- - dally in the lines mentioned by Mr.' Byrne.” tie said further that reinsur­
ance underwriters would virtually ‘ dictate Ho the ISO about a proposed ■commercial general liability form. Be u ld  the domestic reinsuraoce in­dustry will not writ*-treaties unless the industry adopts the cor CGL farm. *

As to the stability of the insur­ance companies suffering through this trying period, at least one of the 
actuaries said that current measures of company aolvsocy need by the National Association of Insurance 
Commissioners were 1ms than ade­quate.

Kevin 11 R yu  of the National Council of Compensation Insurance 
paged the actuaries to model indus­try solvency Judgments on a study 
done by the Aetna Life L  Casualty Co. a few years ago.

Aetna studied the financial data 
• f  companies that had actually failed and the resultant ratios were 
absolutely realistic,'Mr. Ryan said.

xnLU-

( o



m  / i i ^ m e i  jlhsctiet  j--
To Keep Toxic Liability Powers

w  j  ■  .  ,  * '  i n  i i » e  i nA «’ p' . thnt many I

By LEAH 0. YOUNG
JournK cX C o m w c «  S M f

WASHINGTON -  The Envlron- 
ntal Protection Agency must p the authority allowing it a wide 
ice of whom to sue for cleaning 
toxic waste sltm, Administrator i M. Thomas said.
While acknowledging that the rket for all kinds of environ me rv- 
Insurance is drying up, Mr. mas Insisted in an interview that 
EPA cannot give up the 'strict, t and several liability” powers t courts'have glv?n It Phe Insurance Industry has beea 
ilng that it cannot Insure and ect premiums from Individual ipanies when a court can require or a few companies to pay a il. 
costs of cleaning up a site, fiat is especially true, Insurers when many of the policies being rpreted by slate courts never 
t Intended to pay for haurdous !e cleanup. > 
ut Mr. Thomas pointed out that s responsible for getting such cleaned up while ensuring to ixlent posribie that the polluter, 
the federal government, bears :ostx.he insurance industry would Ilk* 
vide liability so that its clients 
teld responsible only for tbei of damage, but the EPA finds n most Superfund waste clean- 
ies substances are mixed and ds are poor.
len the EPA tried lo apportion

f t

responsibility — an approach that Is H4* nf)ec^on I*1 aubcommlllee 4s surfacing again among some con- 00 reason for rejoicing by the Insur- 
gressmen at the behest of the Insur- Industry. Many who opposed ance Industry — it became “Just as RCP- Florio support the views of Mr.
controversial among the private Thomas, parties as utilisation of Joint and Rep. Jim Slattery, t>Kan., es- severaP liability, Mr. Thomas said, plained that injecting Joint and sev- 

The EPA tried lo base responsi- era! liability Into the legislation 
bllity on the volume of waste, he could lead to a situation In which the 
said, but the companies fell into long provision was either stricken or fill- 
debates over whose waste was more buslered In the Senate.

M l.  That would create legislative his-
tha?JJkJTiotS a rJw m n iiM lll*  l#r* th ,t mlghl conv,nce ,ta leA  ^  ” *! courts that such liability is not partmust be part of any Superfund pro- . cUD*,runli gram, Mr. ^ m w  opposes attempts Wh||e Mr. Thomas Is detennined

* lo keep Joint and several liability in spite of evidence of growing insur­ance problems, Mr. Thomas does not
----------------------------In t l l iv l*

*—  ---------- r rby House Energy and Commerce 
Subcommittee Chairman James Fie­
ri o, D-NJ., to write It into the pend­
ing Superfund bill.”We don’t think it should be spe­
cifically mandated,” Mr. Thomas said. Trying lo get language In the 
statute has the potential of opening up (be whole Issue again to litiga­
tion.”But Rep. Florio argues that while he is ‘ heartened" by the district 
court rulings to date, 'this principle could be gutted by a specific district court or by the Justice Department”He wants to make sure that In­
dustry cannot convince the adminis­

tration to abandon (his unwrittenln- 
terpre tailor.Rep. Florio lost a battle in his Bebcommiltee on the Issue to a group headed by Energy end Com­
merce Committee Chairman John 
Dingell, D-Mich.

In spite of the setback) Rep. Flo­rio has vowed to continue his figbt on (he Issue, and for other provisions (he subcommittee rejected, In the full committee and on the House 
floor.

ance pruuiciua, i>... . . . . . .______have any recommendations to aiievl ate the burden on the Insurance In­
dustry.He pointed out that a lot of the problems are not related Just to Su­
perfund, but rather to the general 
economic situation In the property- 
casually Insurance Industry.He noted that the European rein­
surance market la drying up for en­vironmental policies. There has been poor experience with asbestos, and a 
general desire to ‘ establish a less 
risky base of insurance.”U nd fr.m ii-C lK iimsiiacn,.b<> said, he has been unable to win from the Insurance Industry any assur­
ances that partlcufSFi^cbs taken on the federal level will result in a re- 
'turn ta tlig environmenL markcCT" Instead, insurance Indiuilrjr
slrpa are not taken—ite re . i(LA
rhanr* we wnn’l Bft hack
f r i a r * * !  "  M - T h A m a n  M i l t .

In the
- —  , ----------iIt la possible that there Is a need 

for federal Involvement in the envi­
ronmental liability field, but the de­bate has not reached the point where he thinks !he can draw any condu­

it! me meantime, ET*A recognizes 
that many hazardous waste sites be­ing licensed under the Resource Con­
servation and Recovery Act may not 
,prove financial responsibility on 
Nov. 9 as required.Without insurance, some facilities 
may use their own net worth, Mr. Thomas said, but others may Just be 
forced out of business.Fewir facilities will require com­
panies that are generating wastes to 
modify their procedures to Inciner­ate or otherwise minimize waste 
that until now was cheaper (o send 
to land disposal facilities.It is (oo soon to analyze the lm- 

> pact of this scenario, he said, in light of the congressional decision to en­
courage companies to move away 
from land disposal.The only thing he Is at lit  sure of 
now is that solving the problems of insuring hazardous waste facilities 
would not solve the entire insurance
dilemma.The Honce subcommittee did vote 

i against one provision that disturbed 
' the insurance industry. Congressmen rejected an amendment to permit citizens to sue private parties if (hey perceived i  dangerous situation be­

ing ignored by the Eovl tnmental
Prelection Agency.Only one Florio amendment was attached to the Superfund bill that 
goes lo the full Commerce Commit­
tee.That provision requests that the 
•louse Ways and Means Committee levlse as part of the taxing scheme in import fee to reduce the share of general federal revenues envisioned 
in the bill from |250 million to 9110 
million.The Idea Is to tax Impdrted feed­
stock derivatives equally with do­mestic feedstock components In or­der not to give an advantage to 
foreign derivative?.Mr. Thomas said the administra­
tion still opposes new Superfund tax­
es.



In Day-Care 
Crisis Cited
Official Criticizes 
Insurance Firms

By Sandra Sugawara
IwtlC fSw Sn* Wmrt

Maryland Insurance Commission- 
Vr Edward J. Muhl said ye-.terday that "hysteria" had caused insur­
ance companies to discontinue cov­
erage of day-care centers and that 
Maryland officials had blocked an 
attempt by one California firm to 
cancel 242 day-care policies.

Muhl also said that state officials 
were studying a wide variety of op­
tions. including the creation 01 a 
mutual liability insurance fund in 
Maryland similar to the one created 
in 1974 by the General Assembly to 
belp physicians hit by an insurance 
malpractice crisis.

M, hi testified yesterday before 
the House Select Committee on 
Children, Youth and Families, which 
is bolding bearings on the nation­
wide insurance crisis in the day­
care industry. Muhl, who appeared 
oo behalf of the National Associa­
tion of Insurance Commissioners, 
cntiied insurance companies for 
wholesale cancellation of day-care 
policies, saying the insurance indus­
try was overreacting to news ac­
counts of sexual abuse and court 
suits involving some day-care cen­
ters.

Muhl said a California insurance 
carrier canceled policies at 242 
Maryland day-care centers before 
they were to expire. He said be re­
cently ordered that firm to revoke 
the midterm cancellations, although 
he said the company does not have 
to renew the policies.

Muhl said he was sympathetic to 
the plight of the insurance industry, 
which had its worst year ever in 
1984. He said the Association of In­
surance Commissioners expects the 
industry to sell $67 billion less in 
insurance this year than last year. .

Muhl said be has signed 20 no­tices of insolvency for Maryland 
insurance firms this year. Those 
firms have gone out of business or 
must stop writing polides because 
of financial problems.

Insurance industry executives testified yesterday that the industry 
waa in a slump and urged Congress to allow the industry to voluntarily

EDWARD J. MUHL 
. . .  testifies before Boom ccmnllte*

gress would be forced to get in­
volved if the insurance industry 
failed to take immediate action to 
prevent the dosing of thousands of 
day-care centers.

Insurance industry representa­
tives have said the financial slump 
was caused by excessively low rates 
that companies charged during the 
late 1970s, when they were trying 
to increase business. They tried to 
make up the losses through invest­
ments, but were hurt by falling in­
terest rates, according to Marvis A. 
Walter, senior vice president of In­
surance Services Offices Inc., which 
compiles statistics and rate infor­
mation for the industry.Because of the financial prob­
lems, insurance firms beg5n~dro£ 
ping high-risk industries, and they iU c c  the blame on tne fiign awaras
£iven in liability cases-  

The potential for multimillion- 
dollar lodgments exists~ even 
though no such award has yet Seen 
paia in a child-abuse case, said 
rrank Neunauser j r . ,  vice presiaeni 
ot Alt/ Kisk ManageihilH lflC.TBTT 
insurance group based Ifl 'Tt& 'w  

York. "Many ol us believe wt are 
living under s tort system 'M l 15 
m rppletelv out of control."

But J. Robert Hunter, former 
head of the Federal Insurance Ad­
ministration during the Ford and 
Carter administrations, said that the insurance industry is using the 
courts "as a scapegoat."

"It's a self-inflicted problem, and 
to take it out on day-care centers is wrong " said Hunter.

Mike Causey is on vaca­
tion. The Federal D iary w ill
   —l —  V. r r iu m s .
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10A Insur>

Insurers Told: Exit Some Lines
By JAMES NOLAN

Joum jM  o t C o n w w o *  t a n
WOODBRIDGE. NJ. -  Tbe in­

surance industry should quit cover*
‘ inp doctors, chemical manpfactnrgcu and corporate officers and directors. 
Afiff t̂he sooner the industry quits 
such lines of business, the soooer it 
will free itself from its bondage to a 
court system “ that has run amok."

This was the message delivered 
to a meeting of actuaries here Mon* day by John j .  Byrne, chairman and chief executive officer of Geico Corp., the Washington-based person­
al lines insurance company. ‘

k r . Byrne said that tbe single 
thread running throagh such lines of business for underwriters was that they have fallen under the sway of the courts.

■There will be no problem with Insuring bomeowc/Eit w  auto* ta the coming years,” be said. "But anyone who puts his private capital behind lines such as malpractice la patting himself in the hands of a sany judge or jury out in California. To my mind, be is absolutely stupid.”Mr. Byrne's comments came in the midst of a discussion at a'meet­ing of tbe Casualty Actuaries of New York about what kinds of insurance products might be available in the 
future. . ’■* ■' The touchstone for the dtocumka was a presentation by tbe Insurance 
Services Office Inc, an industry-rat­ing and data-gathering service Tbe 
ISO estimates that in tbe past fewi'.k .
   -.t . v 2 , _ _ l . * ' W W .

‘Anyone who puls his 
private capital behind

• lines such as malpractice . 

is putting himself in the ' 

hands o f a zany judge or 
jury out in C alifornia . ■

•  '  A *years tbe lssurance Industry will suffer a f t t  billion shortfall In ca­
pacity. This means that corporate America will not be able to buy all tbe insurance it-needs because insur­ers ability to cover them ..will fa ll 

’ abort by tyat amount
Mr. Byrne said tbe industry was 

responding, to these issues in precise­ly tbe right way by refusing to cover . lines of business that are hostage to , rxxsl interpretations. ■It will be.best 
/for the social,good to let society know that the problem to not ooe for the insurance industry but for soci­ety as a whole. It la right for tbe• industry to withdraw and let the pressure* for reform build In the courts and in the state legislatures," Mr. Byrne said • *. . He aaid he aaw little hope for . reform la such things as tbe federal .• program for. Superfund, a toxic waste cleanup measure. He said tbe vast amour* ot money thus far spat 
by Superfsbd was to ■educate law­yers on hdw to 'tefine their suits 
brought on the. part of plaintiffs• against Industry.• ••* "Anybody who leave* hto private

•V?■ , 1 ' ■ • ; ••' • **

capita! where (be courts can grab it 
has not done the right thing for his owners,”  Mr. Byrne said •On a related score. Thomas A 
pTg*r*,,preidgnl t f his reinsurance brokerage firm in New York, said 
that still more pressure would be brought to Dear on the American 
property and dhftiAIiy lfldimry by 
wncienrnterf at Uoyas oi London. .Mr. Greene said that beginning in 
1&6, Uoyd’s syndicates would “lim­p ly  not wnte reinsurance lor the 
American casualty industry, eape- -cuiiy in me line* mentioned oy Mr. .-•fiyTTie." he said turtner mat reinsur­ance nndergfiiAn WBnifl virtually dictate to tbe ISO about a proposed 

■ commercial general liability form. fee saia the aamsuCTCmm JlfLTrig- gastry mil not urrite treaties iiniwui 
the -Industry adopts the pew CGL form. '

As to tbs stability of tbe Insur­ance compaaits suffering through this trying period, at toast one of the actuaries said that current measures 
of company solvency used by the National Association of Insurance CSoramiaaionen were toss than ade­quate.Kevin M. Ryan of the National 
Council «f Compensation Insurance urged tbe actuaries to model indus­try solvency judgments on a study 

. dooe by the Aetsa Life A Casualty Co. a few yean ago. •
Aetna studied the financial data 

of companies that had actually failed and tbe resultant ratios were absolutely realistic,'Mr. Ryan raid

CO
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By JAMES NOLAN 
Jmm* o« Cctw rc» Mi

CHICAGO — Tbe m y  fate of tbe merlcaa liability Inference Lndua- 
hanp oa stale regulatory ap- 
al of new liability Insurance 

ore*.
Aa array of bsurasce todsVtry i ‘ esmea argued this podbot (a 

peWk bearing* Thursday before a panel of Insurance regulators from 
11 states.

Tbe industry representatlew pre- • dfcOTOHKTTFrt Amfrlcii SM1- 
nen and Industry in ail melmood ' would go unprotected bj  Inrfwa1, e
ag5ihK iiaBiuty name w  untr iy 1 am  imten  the wgul itun apmtrTeTi 
proposed uniform commercial gen- , erel liability form for use by Jan. .
m e -------------------- —  ,

Tbe beerinfB were orgaebed by !THlncIs, New York aud Texas insur­
ance commissioner* after a meeting of the National Asaodatioa of Insur­
ance Commissioners in Kansas City 
In June. .

Tbe comnrrisstoeers at tbit Ume said they felt they wanted ts bear from tbe industry la a single presen- • tatlon, ratber than taking testimony | on a stale-by-via le b u ll as b oseally ' 
tbe case when Insurers seek approv­
al for a new policy form.

Iflirvob Insurance Director lo ta 
E. Washbere, chairman of tbe regu­
lator panel, grouped supporters of tbe new policy In tbe morning and 
afternoon session.Opponents, such aa tbe Risk and .Insurance Management Society, the 
voice of corporate Insurance buyers,
were lo present their case later In the day and continue this morning.Speaking In support of the new 
policy John C. Morrison, a senior vice president at Cigna Corp., said the use of the new commercial gen­
eral liability policy drafted by the

Insurance Servlcea Office, aa Indus­
try policy-making group, 'will help 
to forestall a very serious threat to 
tbe financial solvency of aome mem­
bers of our Industry.'Without approval of tba aew BO 
program, there will likely be aa un­acceptable number of Insurer Insol­
vencies — and this problem could 
have disastrous consequences for tbe 
general public.'’The ISO In a statement said tba 
Industry’* existing ’ occurrence" poli­
cy would be replaced by a “claims- 
made" version.An occurence policy cover* tha 
Insured for Injury and property dam­age that happen during the policy 
contract year.The cialma-mad# policy covera 
(he Insured only U a claim b made for. the damage during the year the 
policy Is In force.Christopher C. Mansfield, vice president and general counsel, Liber­
ty Mutual Insurance Co. said that ’ unless we act positively, our Indus­
try may not be able to provide tha risk shifting and Iocs distribution ca­
pacity which our customer* require 
and society demands."Fred R. Marcoo, DO executive vice president and chief operating 
officer, aaid. There has been a com­plete breakdown In confidence on 
the part of risk laker*: confidence In tbe predictability of kw, tbe efika- cy of the underwriting process and 
the ability of Insurers to control their own financial destinies."Supporter* of tbe new policy wera 
united la placing tbe major share of 
(he blame for tbe crisis on tbe Judi­
ciary system.Industry offkiab say almost with 
one voice that It b tbe courts redefi­nition of policy contract language 
that has led to awards In pollution liability, product liability and medi­cal malpractice that are bankrupt­
ing liability underwriters.Gerald Wakefield, chief execu­tive, North Amt.kao reinsurance di­vision of C.T. Bowring It Co . pres­
ented the views of Lloyd's of London reinsurers, vigorous supporters of 
the new policy.

Mr^Wikefleld conceded thatLloyd’s cannot dictate to American 
regulators 6ft ^dlldy ipprfiVfll, Dili lit 
WTyrrum mat n m  new twm u 
not approved, Lloyds will nhl tf!B-
5.ire American liability UrtlflrwriP ers.

I Worldwide reinsurance capacity at thb juncture b so short that fur­
ther erosion could cause a funda­
mental change In fhe fabric of the US. insurance Industry’s mode of op­
eration." He concluded: ’ ISO’* pro­
posed new ctalms-made form cer­
tainly goes a long way toward the 
retention of such reinsurance market 
support which currently looks so ten­uous.”

Tbe Industry spokesmen returned Co the bearing table later In the day 
for questioning by the Insurance commissioners.

Fs. Occurrence
JenWdCawoMMCHICAGO — Tbe casualty in­surance Industry and Its biggest 

customer*, corporate America, are having problems with word*Three words In particular.
The words occurrence and claims made refer to that most 

Important fawt of the insurance business, the payment of claims and the question of who will make the payment
To put it as simply as b possi­ble, do  small thing In a aea of 

policy language complexity, when you buy an occurrence Insurance policy, your claim b good for dam­
ages you sustained in the period for 
wMch you paid the premium; usu­ally ooe year.

You may not dbcover the dam­age until years later, but still your claim is valid and Ihe underwriter 
who aold you that occurrence poli­cy must pay (be claim.

If yoo bought a claim* made 
policy, your claim b good c'-’ ’' !f you file the claim during lh. 
in which the policy contrar >

So If you are a doctor oi make your living by making anything 
from cookie tins to insect spray, you most assuredly want that oc­
currence coverage. Who know* what you did 10 yeti* ago to lay yourself open lo a claim?

Noff we get to Che sticky part.It Is the occurrence policy and 
the way law courts are defining the words therein that b bleeding the 
casualty Industry white. Industry leaders say.

Tbe insurance Industry, there- fore. wanU tfl KlToniy claims 
made coverage beginning in Jan­
uary ifrW.

In the profess, the coverage af­forded by the occurrence policy as It Is understood by the corporations who buy It would be no more.
Underslandly, then, the Risk 

and Insurance Management Soci­ety, the voice of Insurance buyers 
for America's corporations, Ls, lo a
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Tbe Industry forum waa organ- 
bed by commissioners from Illinois, Tests and New York. They were joined by commissioners and staff 
regulators from 14 other states after 
they found they were reacting in a piecemeal fashion to pleas from the 
industry, siste by slate, for permis­
sion to adopt the new systemAlthough the commissioner* pro­
tested that they were open minded 
about the issues, their questioning showed mounting skepticism

For example, Peter L.iliea, Con­necticut commissioner, said that tra­ditionally the Industry position on a 
new policy filing has been that poll-' cy contract language Is virtually 
cast In bronze and should not be 
changed.

The purpose of this whole exer­cise Is to avoid litigation. But aren’t we going to just march lock step Into court on this Issue?” Mr. Gllles said. 
‘ When the Industry does not want

Wakefield, chief executive, North 
American reinsurance division of C.T. Bowrlng at Lloyd's of London, 
employed an extended anecdote to 
explain tbe genesis of a legal liabili­ty principal.

He said that a British court had ruled In the day* of Queen Victoria 
that If a householder waiHRSbl enough to keep a tiger In the back 
garden, the householder was liable 
for damages the tiger did when he got out

At a later moment in the proceed­ings, Mr. W.ikefield sought permis­sion to address the panel on a point.’ Fine," said James P. Corcoran, 
Hew York Insurance superintendent, "but please, no lions and Ugers."

Outright hostility to (he new poli­cy forms was repeated at the meet­ing by a delegation from the Risk 
and Insurance Management'Society, aH'dr^Himreif fll MUM 3iBW corpo­rate Insurance buyers.

WTffiinr'inicTiJr. of the Allen Group, a New York auto parts mak­es to approve something in a policy er, and spokesmen for the society, form the argument It made that If said the group stood fast on the pool- you change it, we will have to go and Uon It took In public bearings before 
litigate. And you know what this the New York Insurance Depart- means in the courts, bo for God’s (pent In May. _sake, don’t do that to us. The society then accused the CO

“Now you are asking us to ap- of ‘ an abuse of the antitrust exemp- prove a form which is going to make l ion granted to insurers by TET 
some very dramatic changes In a McCairan Ferguson Act," and that whole host of arena. How do you the new policy had been fashioned' avoid the court*?" Mr. Gllles said. “with little or no concern ns to the Richard Savage of the ISO said Impact these' changes will have on~ 
that the danger of litigation waaj the Insured or potential claimants." lessened because the new contracts were worded most carefully.

To put the kindest face possible on the ihalter, the response drew l.iughler from the regulator's table.
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The American Insurance Association (AIA) is a trade association which 

represents 17? property and casualty insurance companies. The member 

companies of the Association provide a majority of the commercial line
a.

insurance coverages written throughout,the United States. 3ome of AIA's 

members provide general liability coverage to professional day care centers. 

Liability insurance is provided to some fam.ly day care homes through the 

application of. the ^business pursuits* endorsement which removes the business 

exclusion from the homeowner's policy.

Professional day care centers and family day care homes are currently 

experiencing a liability insurance availability and affordability problem. To 

the extent that state law mandates the acquisition of general liability 

insurance coverage as a prerequisite for doing business, the 

availability/affordability situation is exacerbated. Current insurance market 

conations for professional day care centers suggest a market in transition 

rather than chaos. The countrywide experience for those companies reporting 

premium and lose data to the Insurance Services Office1 Inc. (ISO) for 

advisory ratemaking purposes for day nurserleii appears to conform with the 

current loss experience for the majority of commercial insurance lines. If 

expense factors are built into the loss and loss adjustment data for day care 

nurseries provided by ISO, the combined ratio approaches the aggregate general 

liability combined ratio of 152. Although these losses clearly indicate the 

need for increased rates, they do not suggest that insurers should ■ h « n r f n n  t h e

Insurance availability and affordability problems are not c fined to the

market.

d*y care industry. Societal litigiousness and our legal system's s»ovement



Appendix C (Con't)

"The day care -Facilities have been caught up in this 
availability crunch and are being deemed higher risk, not 
necessarily based on a claims experience but due more to a,< 
insurance hysteria . . . "  Testimony of Edward J. Muhl, 
Insurance Commissioner of the State of Maryland, before the 
House Select Committee Dn Children, Youth .and Families, July 
30, 19B5. The CoMmissioner went on to point out these 
statistics for Maryland, remarkable action by many companies 
given the lack of statistical justification for such a move:

Of 28 insurers writing liability insurance for day care 
centers in Maryland larvt year, 15 have left the market. 
Of the remaining 13, six will not write any new 
business. The last 7, those who will write new 
business, a l 1 have excluded child abuse from their 
policies. The Maryland Commissioner of Insurance has 
termed the pull out "hysteria" since no data supports 
it.



8611 Peck Avenue #4 
Anchorage, AK 99504 
907/333-9074

April 3, 1986

Senator Pat Rodey 
Chair, Senate Judiciary 
Pouch V
Juneau, AK 99811

Re: Tort Reform Legislation

Dear Senator Rodey:

I am writing to indicate my dismay over the proposed tort 
reform legislation now pending in the legislature.

It is my belief that although the current liability insur­
ance crisis is a serious problem, it is too complex a 
problem to be resolved by passing the ill-advised tort 
reform package as it presently exists. The crisis, although 
exacerbated by the clogged civil court system, is a problem 
manufactured by the insurance industry because of their 
fiscal mismanagement. The truth is that the insurance 
companies are looking for a quick fix for investment losses 
caused by declining interest rates on their fiscal mistakes.

I believe it would be a travesty of justice to abridge the 
individual's right to personal redress through the court 
system. I say this as a "victim" in a products liability 
suit. I am one of the thousands of women who was injured 
through use of the Daikon Shield intrauterine device. I was 
rendered sterile by that dangerous, untested device and am 
unable to ever have children. It is the single greatest 
loss of my life— the pain and disappointment I have experi­
enced over this loss will be with me until the day I die. 
To this day, I have yet to be compensated, in any way, for 
the damages I have suffered, which include approximately 
$13,000.00 in medical expenses. It now appears that I may 
well never receive any remuneration for my loss, since A . H . 
Robins has filed bankruptcy.
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Attorney's contingency fees are constantly brought up in the 
tort reform argument. I personally do not feel that a 1/3 
fee is outrageous for an attorney to take when you consider 
that an attorney takes a risk in taking any case; tl ire is 
certainly nc guarantee that he will receive any award, let 
alone an amount to cover the billable hours he or she has in 
the case. People claim to be outraged that an attorney can 
collect his 1/3 fee from a sizable settlement or jury 
verdict, but I think those people should remember a few
things regarding a large verdict:

1. That multi-million dollar verdicts generally come
in cases of very severe injuries; e.g., an acci­
dent resulting in quadriplegia or injuries of an 
equally debilitating magnitude;

2. That many large verdicts are appealed by the loser
and can be reduced by a higher court or are
reduced by settlement between counsel during the 
appeal process;

3. That comparative negligence statutes exist in many
states and thereby limit the percentage a plain­
tiff might recover; and

4. That an attorney puts in hundreds of hours in
pretrial discovery and other legal procedures and, 
therefore, if he was billing at an hourly rate, 
the bill could well come to a comparable amount.

In addition, most attorneys advance costs to the client in 
contingency fee cases and these can easily run into several 
thousand dollars when expert witnesses and medical experts 
must be consulted for testimonv.

Speaking from personal experience, I am quite happy to pay 
my attorney 1/3 of any settlement I may receive because he 
is the person who made the recovery possible in the first 
place by going out on a limb in accepting my case and pro­
ceeding to file suit.

Punitive damages are another bone of contention in the tort 
reform proposals. It is my belief that punitive damages are 
rarely awared and then only in cases of extreme abuse of the 
court system by the negligent party or its insurer.
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Perhaps you can explain to me how it is that most of the 50 
states dreamed up such severe tort reform proposals, all 
within the last year. I believe it is the result of a 
well-orchestrated lobbying effort by the insurance industry, 
aided and abetted by one of the country's most powerful 
professional lobbies— physicians. It has long been acknow­
ledged that medical doctors have suffered under the mal­
practice surge and, prodded by the insurance industry, they 
have been quite an effective lobby for tort reform. The 
insurance industry is not regulated by the government, is 
not subject to anti-trust laws and is the third largest 
industry in the United States. They have assets of $319 
billion and are adept at using the media for their own 
p u r p o s e s .

In consideration of the above, I hope you will vote not to 
abridge the victim's right to recovery when he has been 
wronged by the negligence of an individual, corporation or 
other entity.

Thank you for taking the time to read this letter and to 
consider my opinion.

Sincerely,

' J --
Mary I. Peterson
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March 7, 1986 RECE IVED
 1 !Department, of Law

Honorable Harold M. Brown 
Attorney General of Alaska 
Pouch K 
State Capitol
Juneau, Alaska 99811 £

Dear Mr. Brown:

Dramatic insurance rate hikes and reduced coverage for 
many types of liability insurance in Alaska are disrupting key 
social sectors and creating crisis conditions in critical eco­
nomic areas. Municipalities, school districts, medical and 
other professionals, nonprofit organizations, and even major 
industries are facing massive premium increases, insurance 
coverage restrictions, and, in some cases, non-renewals or 
cancellations. These insurance problems, in turn, are forcing 
curtailed public services, higher costs, and even closings for 
some important civic and business organizations.

The insurance industry blames our legal tort system for 
this situation. Lav/ suits and rising damage verdicts, the in­
surance companies say, are forcing them to raise rates and 
limit coverages. But the actual evidence that insurance com­
panies have presented is slim. In fact, the liability insu­
rance claims'data which are publicly available do not appear 
to support the insurance industry's crisis mentality. To be 
sure, some insurance companies have posted substantial under­
writing losses during the past several years, due largely to 
their own rate cutting in a few highly competitive commercial 
insurance markets. But, those losses were generally not in 
the crisis liability lines, and they were substantially offset 
by equally large investment income profits (i.e., insurance 
companies operate like banks —  collecting premiums from 
policyholders in advance and investing these funds until they 
are ultimately "withdrawn" through the payment of claims).
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Many insureds and public officials have responded to the 
insurance industry's arguments by questioning their reasoning 
and motives. Why should liability insurance premiums triple 
and coverages be cut in half for municipalities that have had 
no claims? Why do municipalities, churches, school districts 
and day care centers suddenly look like asbestos plants to 
insurance companies that have, up to now, profited from w r i t­
ing these coverages? Are key social areas being singled out 
by insurance companies to "soften up" public and regulatory 
resistance to insurance rate increases for all lines of cover­
age? Are insurers using their recent short-term profit reduc­
tions to promote statutory changes which would limit citizens' 
rights to compensation and thereby increase long-term insu­
rance company profits? Are the special federal antitrust 
exemptions which permit insurance companies to operate col- 
lusively undermining effective independent competition in the 
insurance industry? Why is our legal tort system, which has 
played an increasingly key role in policing harmful actions by 
individuals and organizations now being singled out as the 
cause of the insurance crisis absent any conclusive supporting 
evidence?

Clearly, there is an insurance crisis. Any municipality, 
civic or professional organization, or business enterprise 
that has faced insurance renewals in the last year can attest 
to that. The cause, and therefore an appropriate response to 
the problem, is the only question. The importance of accu­
rately identifying the cause of the insurance crisis and 
devising an appropriate solution can hardly be overstated.
The insurance industry's hasty proposal to dismantle our legal 
tort system, which has evolved over the past two centuries to 
protect victims rights and shield the public from harmful p r o­
ducts and actions, should be examined closely. If, as some 
have argued, a major cause of the crisis is actually traceable 
to the insurance industry's own cost excesses, rate increase 
strategies and antitrust exemptions, an entirely different 
solution is warranted.
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That is the point of this letter —  to encourage the 
undertaking of a careful, independent, factual study of the 
causes and potential solutions to the mounting liability insu­
rance crises in Alaska. J.W. Wilson & Associates, Inc., in 
cooperation with the National Insurance Consumer Organization 
(NICO), has actively researched issues in the insurance in­
dustry in recent years. Recommendations that we developed for 
the National Association of Insurance Commissioners (NAIC) on 
the importance of insurance company investment income in rate- 
making were adopted by the NAIC and are now generally recog­
nized in many states. We have also been actively involved (as 
advisors and consultants to state governments) in numerous 
insurance rate cases. In that capacity, we have gained d e­
tailed insights on insurance industry operations, costs, and 
rate increase strategies. We have undertaken research p r o­
jects for State Insurance Departments and legislative c o m­
mittees dealing with insurance matters —  including, in recent 
months, examinations of the causes of and solutions to the 
liability insurance crisis.

Because of the knowledge that we have gained in these and 
related areas in recent years, we believe that the analysis 
that should be completed as a foundation for legislative or 
administrative action to resolve the liability insurance 
crisis in Alaska can be accomplished within several months and 
at a relatively modest cost, with appropriate legislative or 
administrative support in order to obtain necessary data and 
information from insurance companies.

In our opinion, the essential independent study that must 
be completed in order to devise an effective and publicly 
responsible solution to the liability insurance crisis in­
volves two major focusses. First, a detailed and thorough 
examination of insurance company closed claims by line in 
Alaska should be completed. From such a closed claim study we 
will be able to identify:(a) the extent to which the legal 
system has or has not been the cause of dramatic liability 
insurance premium increases and coverage reductions in crisis 
lines in Alaska, (b) how victims are faring under the present 
system, and (c) what the various specific reform proposals
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will actually accomplish. S e c o n d , a thorough examination 
should be made of insurance company financial oper ''tions, 
expenditures and profitability. This analysis wil enable us 
to determine: (a) the extent to which dramatic liability insu­
rance rate increases and coverage limitations in Alaska are or 
are not cost-justified, (b) what alternatives exist to limit­
ing coverage and raising rates, and (c) the legislative and/or 
regulatory actions which may be undertaken to resolve the 
State's liability insurance crisis.

We would welcome the opportunity to discuss undertaking a 
project of this type in Alaska. We will, of course, be glad 
to supply examples of our past research and references from 
public officials who are familiar with our work in other 
states. Please call either of us at your convenience if you 
are interested in pursuing such a study.

Sincerely

^ T o h n  W. Wilson, Ph.D., President 
J.W. Wilson & Associates, Inc. 
202-333-7442

"fV-o-Ao V A

J. Robert Hunter, FCAS, MAAA, President 
National Insurance Consumer Organization 
703-549-8050



ALASKA ACADEMY OF TRIAL LAWYERS 

1015 W. 7th Ave.

Anchorage, AK 99501

FOR IMMEDIATE RELEASE FOR MORE INFORMATION CALL:

APRIL 4th, 1986 AMES LUCE, 276-1191

ELEVEN STATE LEGISLATURES ADJOURN * 86 SESSION 

REJECTING TORT CHANGES

Eleven states throughout the nation have rejected so called tort 

reform as a way of addressing the national insurance crisis. All 

eleven states have adjourned their business for the year.
t ' * \

\

"Legislators from these states have realized that changing the 

tort system will severely reduce their constituents' legal rights 

without a corresponding reduction in insurance rates," said Ames 

Luce, a local attorney and member of the Alaska Academy of Trial 

Lawyers. "Tort 'reform' does not mean lower rates, and insurance 

companies are refusing to make promises to that effect."

Six of the eleven states ended the session with no action on 

insurance issues. Both houses of the Georgia legislature had 

passed comprehensive tort change bills, but refused to compromise 

on a final version when the state's insurance industry, which 

spearheaded the tort effort, refused to guarantee that a rate

-  r v v o r e ------



rollback would follow passage. Virginia empaneled an Interim 

Committee to study the issue.

Minnesota, Washington, and Idaho passed strict insurance 

reporting legislation requix^ng insurance companies to --'eport on 

profits, investment income, reserves, and loss expenses for 

in-state operations for each type of insurance offered. Alaska 

requires each company to submit minimal information concerning 

its state operations.

West Virginia approved a $1,000,000 limit on pain and suffering 

in medical malpractice cases, but rejected an array of proposals. 

Likewise, Iowa simply passed a bill prohibiting frivolous 

lawsuits.

’’Legislators in these states have seen ‘the insurance industry 

campaign for what it is— a citizens rights reduction package," 

said Luce.

The Alaska Academy of Trial Lawyers is a statewide organization 

of personal injury and criminal defense attorneys. The Academy 

provides education and training for its members.

— END—
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539 Ducken'ng Building 
University of Alaska

Address Reply T o :

Vincent S. Haneman, Jr.
Dean, School of Engineering

March 4, 1986 Fairbanks, Alaska 99775

Senator Patrick Rodey 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Senator Rodey:

The liability crisis and its impact upon the fabric of Alaskan life has become a 
major concern for everyone. It has hit full force across the United States at about 
the same time and is the subject of extensive study.

As president of the Alaska Society of Professional Engineers, I am involved in both 
the national effort and the Alaskan consideration. The impact upon Alaskan design 
professionals is far worse than on the country as a whole.

Insurance is either not available or is available with such restrictions that it is 
placing Alaskan firms at a disadvantage as compared to outside firms. The cost of 
premiums, when partial coverage is available, is extremely high. There are many 
reasons. An obvious one is the financial position of the insurance companies. Less 
obvious is the lack of predictability of awards, sizes of awards, and the cause or 
extent of 1iability.

The growing expectation of the average person to "make out" in litigation on 
liability; to "make out" far in excess of actual damages on cost to "restore to 
whole" is at the root of this problem.

The Alaska Society of Professional Engineers has joined the Citizens Coalition for 
Tort Reform. A strong thread throughout all the business ventures having trouble is 
that of establishing predictability for insurance. The Coalition has defined a 
primary set of areas which would reestablish some basis of logic and therefore assist 
in liability (overage. These items, in spite of comments from the bar, will not 
reduce recovery legitimately due the injured party for actual damages or limit the 
resources to "make whole".

The findings of the NSPE Liability Task Force and the NSPE/PEPP Professional 
Liability Committee are attached in the form of the NSPE White paper "The Liability 
Crisis". We feel this paper documents most of the items and, in turn, House Bill 
532.

We, the Alaskan engineers, hope that you will support HB 532. If we can '•-ovide any 
information, please call.

Sincerely,

Vincent S. Haneman, Jr. 
President, ASPE
Dean, School of Engineering, UAF

VSH/nes:300
Enclosure
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THE LIABILITY CRISIS
INTRODUCTION

A t m id n ig ht o n  Septem ber I I .  1 9 8 5  the  to w n  o f  

Sykesv ille , M a ry la n d  (population 2200) w e n t  out o f b u s in e ss .

A t that h o u r  th e  t o w n ’s  liability in su ra n ce  exp ired  a n d  

the  to w n  ha d  b een  una b le  to find a n y  rep la cem ent p o licy . 

T h e  e lected  a nd  a p p o in ted  to w n  offic ia ls re sig n ed  the ir p o si 

t io n s and term inated all to w n  se rv ice s to th e  t o w n 's  c itizen s. 

T h e ir stated rea so n  w a s  th e  fear that they  m ight be held  in ­

d iv idually  liable fo r cla im s ausm g from  th e  a ctiv ities o f  the  

to w n  o r  th e  se rv ic e s  rendered  by the to w n , ra n g in g  from  

street repair, w a te r su p p ly  m a in tena nce , e n fo rcem en t o f 

p o lice  la w s, traffic co n tro l, and  th e  h o st  o f o th e r day-to-day 

fu n ct io n s w h ic h  re sid e n ts o f t o w n s  and  c it izen s routine ly  e x ­

p ect and  ha rd ly  think about.

T h e  Sykesv ille  ca se  is  n o t u n iq u e  o r ev e n  sp ecia l a n y  

lo n g e r. T h e  lo s s  o f  liability in s t a n c e  b e ca u se  it is n o  lo n g e r 

available, o r  b e ca u se  the  p rem ium s are o u t o f rea ch , h a s 

n o w  exten d ed  to all e lem en ts o f so c ie ty . C h ild  ca re  ce n te rs 

are c lo s in g , s c h o o l b oa rd s m ust c lo se  d o w n  s c h o o ls  w ith  

a sb e sto s  in sta lled  y e a rs a g o , m id w iv e s are leav ing  the field, 

h o sp ita ls in c re a sin g ly  ra ise patient ch a rg e s to  c o v e r  ever- 

in c re a sin g  p rem ium s.

T h e se  c o n c e rn s  are not n e w  to the p ro fe ss io n s . 

E n g in e e rs, a rch ite cts, m edica l d o cto rs, a cco u n ta n ts, a nd  

n o w  e v en  la w y e rs (w h o  are o ften  b lam ed for the crisis) are 

fee lin g  the  p in ch  in  term s o f  lo ss  o f co v e ra g e  o r sub sta ntia l 

prem ium  in cre a se s .

T h e  p u rp o se  o f th is specia l report is n- '  to  a s se s s  b lam e, 

o r  to  p re se n t so lu t io n s, a s su ch . Rather, u is  in ten d ed  that it 

w ill be  b eneficia l to m em b ers o f N SPE. and  o th e rs, to  u n d er­

sta n d  the  b a ck g ro u n d  o f  h o w  th is all <-ame about, w h a t is 

the  cu rren t situa tion  in particular a sp e cts o f  the  p rob lem , and  

w h a t  a c t io n s are u n d e rw a y  o r contem p la ted  to  deal w ith  

the  m a n y a nd  varied is su e s  w h ic h  form  th e  total c r is is .

T h e  e m p h a sis o f  th is report w ill naturally be o n  the im ­

p lica tion s o f  the prob lem  fo r e n g in e e rs, b ut n o t co n fin e d  to 

th o se  in private practice o r  a ny  o th e r sin g le  se g m e n t o f  the  

p ro fe ss io n . L ik e w ise , it d is c u sse s  the  re la tion sh ip  o f  the  c o n ­

ce rn s  o f  e n g in e e rs  w ith  th o se  o f th e  o th e r p ro fe ss io n s , but 

re co g n iz in g  that there are m ajor d iffe ren ce s b e tw e e n  the  

p ro fe s s io n s  in light o f  their d ifferent fo rm s o f  p ractice  and  

liability e xp o su re .

T h e  liability c r is is  is  n o t  co n fin e d  to th e  p ro fe ss io n s . It 

sw e e p s  a c ro s s  v irtua lly all e lem en ts o f  so c ie ty . F o r so m e  ten 

y e a rs the m a n ufa ctu rin g  in d u stry  h a s  attem pted to  en a ct a 

federal la w  e sta b lish in g  a un iform  standard  fo r p rod u ct liabil­

ity. D e sp ite  e x te n siv e  effo rts and sub stantia l f in a n c in g  the e f­

fort h a s n o t  b een  su c c e s s fu l. In  add ition  to  the a rg u m en ts

a bout the  su b sta n ce  o f  the p ro p o sa l w h ic h  is  in tend ed  to 

le sse n  the liability e xp o su re  fo r p rod u ct ca se s, there h a s been 

st ro n g  o p p o sit io n  to the  idea o f " fe d e ra liz in g "  w h a t  ha s 

a lw a y s b een  a state fu n ct io n . C u rrently , a rev ised  p rop osa l 

to  e sta b lish  a vo lu n ta ry  " n o  fa u lt "  sy ste m  for p roduct liability 

h a s em erged , but there  is n o  ind ica tion  that C o n g re s s  w ill 

m o ve  in that d irection  at th is tim e. T h e  ju st ifica tio n  fo r a na­

tiona l standard  in p rod u ct c a se s  is that p ro d u cts are often  

p rod u ced  in severa l sta te s a nd  are so ld  nationa lly  in inter­

state co m m e rce . That is n o t the  ca se , h o w e v e r , w ith  p ro fe s­

s io n a l d e sig n  a n d  related se rv ice s , w h ic h  are a lm ost a lw a y s 

loca ted  w ith in  a particular state.

E n g in e e rin g  em p lo yee s a re  so m e tim e s co n ce rn e d  w ith  

the p o ssib ility  o f b e in g  nam ed a s d e fen d a n ts o n  a n  in­

dividual b a sis . W h ile  th is is a rare o ccu rre n ce , it is p o ssib ie , 

particu larly fo r th o se  em p lo yed  in in d u stry , go v ern m en t, 

co n tra ctin g  o r ed ucation , a m o n g  o th e rs. E ven  th o se  in c o n ­

su lt in g  firm s w h ic h  d o  n o t ca rry p ro fe ss io n a l liability in ­

su ra n ce  m ay be vulnerab le. E m p lo y e e s in firm s w ith  su c h  in ­

su ra n ce  p o lic ie s are co v e re d  u n d er the  p o licy  a lo n g  w ith  the 

firm, but there m ay be liability e x p o su re  fo r e m p lo y e e s w h o  

leave the firm a nd  g o  into n o n -co n su lt in g  em p loym en t.

NSPE h a s attem pted to p rov id e  for th is potentia l e x­

p o su re  b y a separate in su ra n ce  p rogram  (jointly w ith  ASCE) 

for ind iv idual em p lo ye e s. H o w e v e r, th is undertaking did not 

genera te  e n o u g h  su p p ort to ju st ify  its co n tin u a tio n  from  an 

in su ra n ce  v ie w p o in t . A n  effort to d eve lo p  a n e w  program  

for ind iv idual em p lo ye e s is co n tin u in g , but in the p re se n t 

state o f  the in su ra n ce  in d u stry  there is  n o  im m ediate p ro s­

pect o f  su c c e s s .

It is h o p ed  that b y  th is exp lo ra tion  o f  the p rob lem , faced 

realistically from  practical, e co n o m ic , legal a nd  eth ica l v ie w ­

p o in ts. the en g in e e rin g  p ro fe ss io n , w o rk in g  in  co n ce rt  w ith  

the o th e r p ro fe ss io n s , m ay be able to p lay a co n stru ct iv e  role 

in seek in g  rem ed ie s to  a familiar, but n o w  w o r se n in g  situa­

tion ; o n e  w h ic h  is  hea v ily  in v e ste d  w ith  an overrid in g  public 

c o n c e rn  o f hea lth , sa fe ty  a n d  e co n o m ic  w e ll-b e in g  o f  all 

c it izen s.

T h is  report is  p re sented  in  tw o  b a sic  parts. Part I is  in­

tend ed  to deal w ith  the  cu rren t o r  im m ediate p ro b l.m s and 

to o u tlin e  p en d in g  p ro p o sa ls to deal w ith  practical ap­

p ro a ch e s. T h e se  a sp e cts o f th e  prob lem  reflect m a in ly  the 

c o n c e rn s  o f  e n g in e e rs  in private p ractice a nd  the e ffo rts o f 

the P ro fe ss io n a l Liability C o m m ittee  o f the  P ro fe ssiona l 

E n g in e e rs in Private Practice Section  o f  N SPE. Th e  Profes­

sio n a l Liability C om m ittee  h a s w o rk ed  e x ten siv e ly  in recent 

m o n th s to  m o n ito r th e se  fast-breaking d ev e lo p m ents, in-



e lu d in g  m eetin g s w ith  the in su ra n ce  a d m in istra to r, and  

u n d erw rite rs to  p re ss  fo r the  best p o ssib le  la n gu a ge  to limit 

the n e w  p o licy  e x c lu s io n s  d iscu sse d  under the  se c t io n  o n  

p o licy  co v e ra g e .

Pair II re lates m ore  to the  long-term  p rob lem s w h ic h  are 

at th e  heart o f the cr is is , but w h ic h  w ill require a m u ch  m ore 

detailed exp lora tion  o f  c a u se s  and  p o ssib le  rem ed ies. T h is

a sp ect, w h ic h  in  gen era l is  referred to a s "to rt  re fo rm ” , w ill 

require m a n y  y e a rs o f  effort if funda m enta l c h a n g e s  in  o u r 

legal sy ste m  are to  be a ch ieved . O f  equal, if n o t m ore, im por­

ta n ce  w ill be  a better p u b lic  u n d ersta n d in g  o f the nature o f a 

legal sy ste m  w h ic h  in m a ny re sp e c ts h a s g o n e  berserk  in 

eva luating  and  b a la n cin g  the rig h ts o f p la intiffs and  d e fen d ­

a nts in  in ju ry ca se s .

2



THE LIABILITY CRISIS
PART I—The Immediate Crisis

T h e  m o st ev id en t ch a n g e  in the w o r se n in g  liability p ic­

ture h a s b een  the  v e ry  h ig h  in cre a se s in  p rem ium s ch a rg ed  

to practic ing  e n g in e e rs in recent yea rs.

For tw en ty-e igh t y e a rs NSPE and th e  A m erican  Institute 

o f  A rch ite c ts h a ve  e n d o ise d  a p ro fe ssio n a l liability 'su ra n ce  

program  u n d erw ritten  b y  C o ntin en ta l C a su a lty  G  apany, 

a nd  adm in istered  by V ic to r O . S ch in n e re r £  C o .. Inc. It ha s 

b een  a fully co llab ora tive  program  d u rin g  all o f  th o se  yea rs, 

w ith  regular re v ie w  o f deve lop m ent s in c e  its in cep tio n  by 

com m ittee s o f th e  tw o  so c ie t ie s, and w ith  full d isc lo su re  o f  all 

pertinent sta tist ic s a s the  b a sis fo r prem ium  d eve lop m ent.

In recent y e a rs  the prem ium  rate in c re a se s resu lting  

from  in cre a sed  c la im s ha ve  averaged:

19 8 1 r %

19 8 2 9 %

19 8 3 9 %

19 8 4 15 %

19 8 5 3 5 %

H istorica lly , average prem ium s ha ve b een  app.oxi- 

m ately 2-3 p ercen t o f g ro s s  b illing s o f co n su lt in g  firm s. W ith  

the pro jected  in c re a se s fo r the cu rrent p o licy  p eriod  it is  e x­

pected  that th e y  w ill average approxim ately 4-5 percent.

it sh o u ld  b e  em p ha sized  that average rate in cre a se s o r 

p ercen ta ge  o f  b illing s d o  n ot m ean that ea ch  p o licyh o ld e r 

rece ived  o r w ill rece ive  the  sam e in crea se . P rem ium s reflect a 

h o st  o f fa cto rs— size  o f the  firm in term s o f b illing s, type o f 

practice , geo gra p h ica l lo ca tion  and lo s s  e xp e rie n ce . T h u s, a 

firm w ith  a sub stantia l g ro w th  in b illing s m ay w e ll ha ve  an 

in cre a se  a b o ve  the  average. B eca use  firm s w h ic h  specia lize 

in structura l en g in e e rin g  ha ve exp erienced  the w o r st  lo ss  

re co rd s in re cen t y e a rs their prem ium  cu rren tly  is  in  the 

h ig h e st  range. T h o se  firm s w h ic h  p ractice entirely , o r m ain ly, 

in the  field o f  structura l en g in ee rin g , a n d  w h ic h  ha ve not 

h e re to fo ie  b een  in su red  under the C N A  program  are find ing  

it m o st  difficult to  find a n y  so u rce  o f liability in su ra n ce .

A n o th e r sig n ifica n t deve lop m ent in the w o r se n in g  

liability in su ra n ce  p icture i^ a trend tow a rd  h ig h e r deductib le s 

required o f  the  in su red  firm s. T h is  o b v io u sly  m e a n s that in 

the  ev e n t o f a lo s s  co v e re d  b y in su ra n ce  the firm w ill ha ve  to 

d ig  deeper in to  its o w n  pocket to  co v e r the first e lem ent o f 

the lo s s .

A ll or' th is, co m p o u n d e d  b y the  w ith d ra w a l o r red u ction  

m the  availability o f re in su ra n ce , h a s resu lted  in a sub sta ntia l 

le s se n in g  o f  in su ra n ce  u n d e rw rite rs fo r A /E  p ro fe ss io n a l 

liability in su ra n ce . O n ly  a fe w  y e a rs  a g o  there w e re  so m e  

ten o r a d o ze n  in su ra n ce  co m p a n ie s  o ffe rin g  A  IE liability in ­

su ra n ce . To d a y there are o n ly  a ha nd fu l o r  fe w e r in su ra n ce  

co m p a n ie s w illin g  to offer su c h  p o lic ie s.

It w o u ld  be e rro n e o u s, h o w e v e r , to c o n r 'u d e  that the 

cr is is  is  a n  in su ra n ce  cr isis. T h e  state o f the in su u i, ce  market 

is  basica lly  a reflection  a nd  resu lt o f the liability c r is is .

T h e  re a so n s for in su ra n ce  u n d e rw rite rs d rop p ing  o u t o f 

the  iTu '<et are com p lex, but clea r. T h e  mam rea so n , o f  

co u rse , is the  hea v y  lo sse s  su sta in e d  by th e se  co m p a n ie s in 

recent y e a rs . A cco rd in g  to recent rep orts, the  ca su a lty  in ­

su ra n ce  in d u stry , overall, h j s  lo st  S 3 .7  b illion  in the  past 

y e a r. In the  A /E  program  a lo n e . C N A . the  la rgest o f  the re­

m ain ing  u n d erw rite rs, renorted  an u n d erw rit in g  lo s s  o f  

S I  13 .0 0 0 ,0 0 0  o n  the first S 1.000 ,000 limit o f liability b e ­

tw e e n  19 7 8 - 19 8 3  w ith  a n  a cce le ra ting  lo s s  trend . It h a s 

b een  o b se rv e d  b y  in su ra n ce  a uthoritie s tfiat in su ra n ce  c o m ­

p a n ie s are not m ain ly in tere sted  in prem ium  in co m e ; th ey  

look  fo r the ir profit from c a sh  f lo w — fro in ve stm en t o f the  

prem ium  in com e. Th is form ula w ork ed  w e ll during the y e a rs 

w h e n  interest rates w ere  in  the 20  percent, or better, range. 

T h e  u n d erw rite rs w e re  th e n  co n te n t  to a b so rb  the  u n d er­

w rit in g  lo s s  and  make up fo r it from  the in v e stm en t in co m e . 

In  th is regard it is w o rth  n o t in g  that in v e ste d  p em ium  in ­

co m e  gen era te s in co m e fo r a lo n g  period  o f time b efo re  

cla im s are re so lved  and in d em n ity  p a ym en ts m ade. N o w , 

h o w e v e r , w ith  interest ra tes at a m u ch  red u ced  level the  

ca sh  flo w -in ve stm en t form ula fa ils to p ro d u ce  a su ffic ien t 

return to  co m p en sa te  for th e  in cre a sed  c o s t s  o f c la im s h a n d l­

in g . indem nity  paym ents a n d  o verh ea d .

A s  a n  ind ication  c f  th e  deteriorating A IE  liability p icture 

from  the  in su ra n ce  u n d e rw rite r 's  sta n d p o in t, in 19 8 3  (the 

latest available com p lete  statistics) c la im s freq u en cy  re­

m ained  fa irly stead y at 4 4  c la im s p er 10 0  firm s per yea r. Paid 

c la im s fre q u e n cy  (claims in w h ic h  there w a s  an indem nity  

paym ent) w a s  9 .5  per 10 0  firm s. But, severity  m ea su red  in 

te rm s o f  average in dem nity  p a ym ent w a s  reported  at

S I 48 ,0 0 0 , rep resenting  a n  in cre a se  s in c e  1 9 7 8  o f  ap p rox­

im ately $40 ,00 0  per claim . A lso , d u ring  the  sa m e tim e fram e, 

average c la im s t  ^ e n se s  h a v e  m o re  than d o u b led  o n  a per 

cla im  b a sis .



Policy Coverage

A s  se r io u s a s the  prem ium  in crea se s h a ve  b een , in so m e  

re sp ects it is  n o t the  m o st se r io u s co n ce rn . T h e  firm s required 

to pay th e se  h ig h e r in su ra n ce  co st s  m ust o f  co u r se , p a ss 

them  a lo n g  to  c lie n ts a s part o f the firm 's o v e rh e a d . It h a s 

b een  su g g e ste d  in that co n n e ct io n  that in b illin g  a i ie n t  the 

A /E  m ay c h o o se  to  add a line  item to the bill to  repi sent the 

liability in su ra n ce  part o f the  bill. T h u s, if a firm  is p a y in g  3 

percent o f its b illing s fo r liability in su ra n ce  it w o u ld  add 3 per­

cen t o f the  b a sic  bill to the  client. T h is is a d u b io u s tactic, 

h o w e v e r, o n  severa l g ro u n d s. First, the lin e  item fo r in ­

su ra n ce  w o u ld  rep resent d o u b le  billing if the  sa m e  3  percent 

w e re  in the  o v e rh ea d  part o f  the firm 's ch a rg e  to  th e  clien t. 

Seco n d , it m a y w e ll be q u est io n ed  w h e th e r it is  w ise  in a ny  

even t to spell out to  c lie n ts the  extent o f the A / E 's  in su ra n ce , 

thereb y p erh a p s g iv in g  the client the false idea that it m ay a s 

w e ll file a cla im  for so m e  im agined d e fic ie n cy  in th e  p la n s 

a nd  sp ec if ica t io n s "b e c a u se  the in su ra n ce  co m p a n y  w ill pay 

it ."

From  its in cep tio n , the  A/E in su ra n ce  p o licy  h a s in ­

cluded  certa in  e x c lu s io n s , su c h  a s certain ty p e s o f m ore 

ha za rd ou s p ro jects, gu a ra n tee s b y  the A/E. n u c le a r facilities, 

etc. In  the fa ce  o f the  em erg en ce  o f pollution-related c la im s 

and e n o rm o u s c la im s related to a sb e sto s, th e  in su ra n ce  in ­

d u stry  a s a w h o le  h a s opted  to n o w  e x c lu d e  th o se  tw o  

ca tegorie s from  liability in su ra n ce  coverage. T h o se  tw o  e x ­

c lu s io n s . to  be w ritten  in to  every  n e w  p o licy  a n d  ren ew a l 

p o lic ie s read a s fo llo w s :

P o llu t io n

W e  w il l  n o t  d e fe n d  o r pa y u n d er t h is  p o lic y  fo r  

" c la im "  a n d  "c la im  e x p e n se "  re su lt in g  fro m  " p r o fe s s io n a l  

s e r v ic e s "  p e r fo rm e d  b y  y o u  a nd  a ris in g  o u t  o f :

1 .  T h e  a ctua l, a lle g e d  o r  th re a te n e d  d isc h a rg e , 

d isp e r sa l, re le a se  o r  e sca p e  o f " p o l lu t a n t s " ;  o r

2 . A n y  g o v e rn m e n ta l o r re g u la to ry  d ire c t iv e  o r  

re q u e st  tha t " y o u "  o r  a n y o n e  a c t in g  u n d e r  y o u r  

d ire c t io n  o r  co n tro l te st  fo r , m o n ito r , c le a n  up , 

re m o v e  c o n ta in , treat, d e to x ify  o r  n e u tra liz e  

"p o l lu t a n t s " .

T h is  e x c lu s io n  d o e s  n o t  a p p ly  to " c la im "  o r  "c la im  

e x p e n s e "  r e s u l t in g  f ro m  " p r o f e s s io n a l  s e r v i c e s "  

p e r fo rm e d  b y  y o u  in  th e  d e s ig n  and  c o n s t r u c t io n  o f  

trea tm ent fa c ilit ie s  fo r :

a. d o m e st ic  s e w a g e  in c lu d in g  t h o s e  re c e iv in g  

in d u str ia l w a st e  b u t o n ly  if  su ch  in d u st r ia l w a ste  

is  p re trea ted  in  a cco rd a n ce  w ith  a p p lica b le  g o v ­

e rn m e n ta l o r  re g u la to ry  sta n d a rd s,

b. p o ta b le  w a te r  a n d

c . " s t o r m  w a t e r " .

A D D IT IO N A L  D E F IN IT IO N S

"P o llu t a n t s "  m ea n s a n y  so lid , liq u id , g a se o u s  o r 

th e rm a l irr ita n t o r  co n ta m in a n t, in c lu d in g  sm o k e , v a p o r, 

so o t , fu m e s, a c id s , a lk a lis, c h e m ic a ls , a n d  w a ste . W a st e  

in c lu d e s  m a teria ls to  be re c y c le d , re c o n d it io n e d  o r 

re c la im e d .

"S to rm  w a t e r "  m ea n s f ro m  ra in , h a il, s n o w  o r  s le e t .

It is  n o ted  that the e x ce p t io n s to  the b a sic  e x c lu s io n  

w e re  initially d eveloped  b y e x te n s iv e  d isc u ss io n s  b e tw e e n  

the NSPE/PEPP P rofessiona l L iability C o m m ittee  and  repre­

sen ta tiv e s o f C N A  and the Schm ne.rer firm . That initial 

la n gua ge , later rev ised  for a c lea rer u n d ersta n d in g  that the 

e x c lu s io n s  w o u ld  not apply to  "tra d it io n a l"  en g in eerin g  

a ctiv it ie s, su c h  a s w a ter su p p ly  fa cilitie s, d ra inage, 

w a ste w a te r  facilities, street, ro a d s a n d  h ig h w a y s, m unicipa l 

in c in e ra to rs, p o w e r p lants a nd  d o m e st ic  and non- 

m a n u fa ctu nn g  facilities, w a s  n o t  a ccep ted  b y C N A . w h ic h  

had m e a n w h ile  filed the la n g u a g e  q u o ted  a b o v e  w ith  the 

state in su ra n ce  authorities.

A s  the langua ge n o w  sta n d s it d o e s  n ot m eet the c o n ­

ce rn s  o f  e n g in e e rs in private p ractice , but there is  an ind ica ­

tion  that the m ore ex ten siv e  a n d  exp lic it la ngua ge w ill be 

co n sid e re d  fo r su b seq u en t p o lic ie s . T h e  p re se n t langua ge is. 

h o p e fu lly , o n ly  a first step  in b etter d e fin in g  the  extent o f the 

e x c lu s io n , but it w ill take m ore tim e to learn h o w  the e x c lu ­

s io n  w ill be applied th ro u gh  a ca se-b y-ca se  exp e rie n ce . A s  

exp la in ed  b y  the  C N A  co m m e n t in transm itting  the e x c lu ­

s io n  la n gu a ge  to p o licyh o ld e rs, the  in tent is  to  rem ove from  

co v e ra g e  c la im s w h ic h  rest u p o n  da m a ge from  po llu tion , as 

d efin ed , but to co n tin u e  to c o v e r  the rem edia l c o st s  in the 

p ro ject w h e n  it is  deem ed that th e  A /E  had  b een  n eg lig ent in 

the  d e s ig n  o f the  particular parr o f  the facility w h ic h  failed.

A s b e s t o s

T o  " c la im "  o r "c la im  e x p e n se "  a lle g e d  to  o r  a ctu a lly  

a r is in g  o u t  o f :

1 .  sp e c if ica t io n  o f  a p ro d u ct , m ateria l o r  p r o c e s s  c o n ­

ta in in g  a sb e sto s

2 . fa ilu re  to  d etect th e  e x is t e n c e  o r  p ro p o r t io n  o f 

a sb e st o s  in  a p ro d u ct , m a teria l o r  p r o c e s s

3 . t ire  p e rfo rm a n ce  o r  fa ilu re  to  p e rfo rm  " p r o fe s ­

s io n a l s e r v ic e s "  in  th e  a b a tem en t, re p la ce m e n t o r 

re m o v a l o f  a p ro d u ct , m a teria l o r  p r o c e s s  c o n ta in ­

in g  a sb e sto s

w h e t h e r  b y  y o u  o r  o n  y o u r  b e h a lf .
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Indemn if icat ion

Faced  w ith  a ch o ic e  o f  taking o n  a p ro ject w h ic h  m ay 

entail p o llu tion  o r a sb e sto s  e xp o su re s, or d e c lin in g  the pro j­

ect b eca u se  o f the um nsu ra b le  risks, the e n g in e e r h a s little 

c h o ic e  but to seek  p ro tectio n  th ro u gh  an in d em n ifica tion  

c la u se . For that p u rp o se  the PEPP com m ittee h a s  developed  

tw o  ind em nification  c la u se s  a s fo llo w s:

Hazardous W aste— F o r se rv ic e s  in v o lv in g  o r  re lat­

in g  to  h a z a rd o u s w a st e  e le m e n ts  o f  th is  a g re e m e n t , it is  

fu rth e r  a g reed  tha t th e  O W N E R  sh a ll in d e m n ify  a nd  h o ld  

h a rm le ss  E N G IN E E R  a n d  th e ir  co n su lta n t s , a g e n t s  a nd  

e m p lo y e e s  fro m  a nd  a g a in st  a ll c la im s, d a m a g e s, lo s s e s  

a n d  e x p e n se s , d ire ct  a n d  in d ire ct , o r co n se q u e n t ia l 

d a m a g e s, in c lu d in g  b u t n o t  lim ited  to  fe e s  a n d  c h a rg e s  o f  

a tto rn e y s  a n d  co u rt  a n d  a rb itra tio n  c o s t s ,  a r is in g  o u t o f  o r  

re su lt in g  fro m  th e  p e rfo rm a n c e  o f  th e  w o rk  by E N G I­

N EER , o r  c la im s a g a in st  E N G IN E E R  a r is in g  fro m  the  w o rk  

o f  o th e r s , re la ted  to  h a z a rd o u s  w a ste .

T h e  a b o v e  in d e m n if ic a t io n  p ro v is io n  e x te n d s  to  

c la im s a g a in st  E N G IN E E R  w h ic h  a rise  ou t o f , a re  re la ted  

to , o r  a re  b a se d  u p o n , th e  d isp e r sa l, d isc h a rg e , e sca p e , 

re le a se  o r  sa tu ra t io n  o f  sm o k e , v a p o rs, so o t , fu m e s, a c id s , 

a lk a lis, to x ic  c h e m ic a ls , liq u id s, g a se s  o r  a n y  o th e r  

m a teria l, irrita n t, co n ta m in a n t o r p o llu ta n t in  o r  in to  th e  

a tm o sp h e re , o r  o n , o n t o , u p o n , in  o r in to  t h e  su rfa ce  o r  

su b su rfa c e  (a) so i l ,  (b) w a te r  o r w a te r- c o u r se s , (c) o b ­

je c t s ,  o r  (d| a n y  ta n g ib le  o r  in ta n g ib le  m a tter, w h e t h e r  

su d d e n  o r  n o t .

A sb e sto s— Fo r se r v ic e s  in v o lv in g  o r  re la t in g  to  th e  

rem o v a l o r  e n ca p su la t io n  o f  a sb e sto s  a s part o f  th is  a g re e ­

m en t, it is  fu rth e r  a g re e d  tha t th e  O W N E R  sh a ll in d e m ­

n ify  a n d  h o ld  h a rm le ss  E N G IN E E R  a nd  th e ir  c o n su lta n t s , 

a g e n ts  a n d  e m p lo y e e s  fro m  a nd  a g a in st  a ll c la im s, 

d a m a g e s, lo s s e s  a n d  e x p e n se s ,  d irect a nd  in d ire c t , o r  c o n ­

se q u e n t ia l d a m a g e s, in c lu d in g  but n o t  lim ited  to  fe e s  a n d  

c h a rg e s  o f  a tto rn e y s a n d  co u rt  and  a rb itra tio n  c o s t s , a r is­

in g  o u t  o f  o r  re su lt in g  fro m  th e  p e rfo rm a n ce  o f  th e  w o rk  

b y  E N G IN E E R , o r  c la im s a g a in st  EN G IN EER  a r is in g  fro m  

th e  w o rk  o f  o th e r s , re la ted  to  a sb e sto s  a ct iv it ie s .

A lrea d y the  q u e st io n  h a s b een  ra ised a s to  w h a t a ction  

the e n g in e e r sh o u ld  take if a particular p ro je ct d o e s n ot 

ind ica te the  like lihood  o f  e ith e r a po llution  o r  a sb e sto s  c o n ­

ce rn , but d u ring  the  c o u r se  o f  the w o rk  su c h  a potentia l 

p rob lem  d e v e lo p s. It w o u ld  be im practical in  su c h  a n  in ­

sta n ce  fo r the en g in e e r to  unilaterally term inate se rv ice s . T o  

d o  so , in  fact, m ight w e ll generate  a claim  for b rea ch  o f c o n ­

tract. O n e  su g g e st io n  to deal w ith  th is kind o f  potentia l 

p rob lem  is to add a c la u se  in  th e  o w n e r-e n g in e e r agreem ent 

a nd  in supp lem entary  genera l co n d it io n s to th e  effect that 

w h e n  a nd  if su c h  co n d it io n s are o b served  the  e n g in e e r or

the  con tra cto r, a s the ca se  m ay be, sha ll ce a se  all w o rk  

related to the po llu tion  or a sb e sto s co n d it io n s a nd  notify  trie 

o w n e r  o f the  c ircu m sta n ce s T h e  o w n e r  w ill then  be 

ob ligated  to determ ine w h a t c o u r se  o f a ctio n  is to  be taken, 

su c h  a s b rin g in g  in  experts for a d v ice  o n  h o w  to deal w ith  

the co n d it io n .

T o x ic  and Hazardous W aste—A s  th is report w a s  

b e in g  prepared C o n g re s s  w a s  in th e  m id st o f de liberation s 

o n  a n  e x te n sio n  a n d  exp a n sio n  o f the  federal Superfund  p ro ­

gram . T h is  federal program  d e sig n e d  to  b ring  about the 

clea n u p  o f  tox ic  and  ha za rd o u s w a ste  site s a ro u n d  the 

co u n try  is exp ected  to in v o lv e  th e  exp en d itu re  o f so m e ­

w h e re  b e tw e e n  S 5  and S 10  b illion  o v e r th e  n ext five yea rs. 

T h e  key p la yers in th is national p rogram  w ill o b v io u sly  be 

en g in e e rs a nd  co n tra cto rs. Vet n e ither w ill be able to play 

their ro le in su c h  a n  undertaking w ith o u t  any p rotection  

from  cla im s a lleg ing  dam age a s a resu lt o f  c lea n u p  o p era ­

t io n s in a h ig h ly  sen sit iv e  area, a nd  particu larly a s su c h  

c la im s m ay entail c la ss  action  su it s o f e n o rm o u s m agn itude.

Fortunate ly , C o n g re s s  appears to be receptive to  the 

prob lem  a nd  is m o v in g  tow a rd  a n  indem nifica tion  program  

w h e re b y  the federal g o v e rn m e n t w ill ‘ ‘ ho ld  h a rm le ss"  

e n g in e e rs a nd  co n tra cto rs (referred to a s " r e sp o n se  a ction  

co n tra c to rs")  in th e  p en d in g  leg isla tion .

T h e  Senate h a s already p a sse d  its Superfund  bill, w h ic h  

a u tho rize s EPA to ho ld  ha rm le ss a n d  in d em n ify  re sp o n se  a c­

tion  co n tra c to rs “  aga inst su c h  c la im s to the extent n ot 

co v e re d  b y  available in su ra n ce  a n d  to the  extent that a n y  

su c h  d a m a ges a w a rded  d o  n ot a rise  ou t o f the  g ro s s  

n e g lig e n ce , re ck le ssn e ss , o r in tentiona l m isco n d u c t  o f  the 

co n tra ctin g  o r su b co n tra ctin g  party, so  lo n g  a s su c h  ind em ­

n ifica tion  is in  the public in te re st ."

L ik ew ise , th ree  H o u se  co m m ittee s h a v e  adopted sim ilar 

la ngua ge in their b ills, w h ic h  are n o w  b e c ig  m erged  in to  

o n e  bill fo r H o u se  action . A s  exp la ined  b y  i. ie report o f the 

H o u se  Ju d ic ia ry  C om m ittee :

" A t  p re se n t , in su ra n ce  a v a ila b ility  fo r  re sp o n se  

a ct io n  c o n tra c to r s  is  d im in ish in g , lim its o f 

coverage are b e in g  re d u ce d , a n d  p rem iu m  ra te s 

a re  in c re a s in g  b y  m o re  th a n  50-200 p e rce n t . In ­

su ra n ce  in d u st ry  so u r c e s  e st im a te  th a t  o n ly  10  

p e rce n t  o f  c o n tra c to r s ' m a rk et n e e d s  are cu r­

re n t ly  b e in g  m et b y  in su re r s , a n d  tha t b y  

Ja n u a ry , 19 8 6 , n o  in su ra n c e  w il l  b e  a va ilab le .

T h e  p re se n t  lack o f  in su ra n c e  is  a lre a d y  c a u s in g  

a re d u ct io n  in  th e  n u m b er o f  q u a lif ie d  co n tra c­

to r s  w il l in g  to  partic ipate in  S u p e r fu n d  c le a n u p s.

A s  in su ra n c e  b e co m e s in c re a s in g ly  u n o b ta in a b le  

o v e r th e  n e x t  y e a r, th e  a v a ila b ility  o f  q u a lified  

c o n tra c to r s  c o u ld  d im in ish  to  th e  p o in t  o f  b e in g  

a cu te , a n d  th e  S u p e rfu n d  c le a n u p  p ro g ra m  

c o u ld  co m e  to  a n  a brup t h a lt ."
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A ssu m in g  final co n g re s s io n a l approval o f the Sup erfund  

bill, a rem ain ing  q u e st io n  w ill be the  exten t to w h ic h  the  

EPA indem nifica tion  w ill apply . T h e  H o u se  Ju d ic ia ry  C o m ­

mittee report re co g n ize s that EPA m ay prov ide "app ropria te  

lim it s" , to rep resent a m o u n ts equ iva lent to. but n o t in  e x c e s s  

o f, adequate in su ra n ce  co v era g e , a nd  to in c lu d e  d e d u c­

tibles. T h e  report a lso  re fe rs to  pa ym ent b y re sp o n se  a ction  

co n tra cto rs o f a prem ium  fo r the  idem im fication co v e ra g e  

a nd  to o ffer it o n ly  a s a su p p lem en t to available in su ra n ce , if 

available in su ra n ce  is n o t  adequate. T h u s, fo llo w in g  en a ct­
m ent o f the in d em n ifica tio n  p ro v is io n  it w ill be  n e ce ssa ry  for 

e n g in e e rs and  co n tra c to rs to e n g a g e  in  detailed d isc u ss io n s  

w ith  EPA to defin e  th e  b a sis u p o n  w h ic h  in d em n ifica tion  

w ill be p rov ided .

Final c o n g re ss io n a l a ction  o f a n  ind em nifica tion  ap­

p ro a ch  w ill o p e n  the w a y  for sim ilar leg isla tive a ction  at the 

state level to  co v e r  p ro je cts w h ic h  are state-financed o u tsid e  

o f th e  federal p rogram . Som e effo rts h a ve  b een  initiated at 

the state level a lo n g  sim ilar lin e s, but it w ill take co n ce rte d  a c­

tion  by the state so c ie t ie s to  p re ss  fo r m ore v ig o ro u s a ction  

d u ring  the 19 8 6  leg islative se s s io n s . T h e  federal a p p roa ch  

sh o u ld  se rv e  a s a m odel to sp u r state a ction .

Private c lea n u p  o p era t io n s w ill lik ew ise  call fo r a n  in ­

s iste n c e  u p o n  in d em n ifica tion  p ro v is io n s  in the engm eer- 

o w n e r  contract.

Other Approaches

V a rio u s o th e r id ea s h a ve  b een  a d va n ced  a s p o ss ib le  

m ea n s o f  dea ling  w ith  the liability co n d it io n s  w h ic h  co n fro n t  

the d e sig n  p ro fe ss io n s .

T h e se  in clu d e , fo r exam ple , a firm e sta b lish in g  a 

separate co rp ora tio n  to h a n d le  the p o llu tion  a nd  a sb e sto s 

k ind s o f p ro jects. T h e  idea w o u ld  be fo r the separate  c o m ­

p a n y  to be a lo n e  liable fo r c la im s in th o se  a rea s. T h is  enta ils 

severa l im portant co n sid e ra t io n s. First, from  a legal sta n d ­

point. fo r th is a p p ro a ch  to w o rk  it m u st be clearly  e sta b lished  

that the  separate firm is truly in d ep en d en t o f the  parent c o m ­

pa ny. T h is  m ea n s separate sto ck h o ld e rs, separate o ffice rs 

and  p e rso n n e l, a nd  separate financia l a rra n gem en ts. O th e r­

w ise  it m ay w e ll be a rgued  that the separate co m p a n y  is n o  

m ore  than a " s h ie ld "  to  avoid  liability, m u ch  a s the  c a se s  in 

w h ic h  a h u sb a n d -o w n e r tra n sfe rs h is  a sse t s  to  h is  w ife  to 

protect h im se lf from  liability. T h e  co u rts  w ill m o st likely, in 

su c h  ca se s , apply the legal d o ctrin e  o f  "p ie rc in g  the  c o r­

porate v e il ."

A  se c o n d  im portant co n sid era tio n  is  w h e th e r , e v e n  if a 

co m p a n y  is created  a s a truly separate entity , p ro sp ective  

c lie n ts w ill be w illin g  to en te r in to  co n tra c ts w ith  a firm 

w h ic h  p re su m a b ly  w o u ld  ha ve  lim ited a sse t s  a nd  n o  liability 

in su ra n ce .

From  time to  time, so m e  e n g in e e rs h a ve  c h o se n  to " g o  

b a re "  o n  the th eo ry  that in the a b se n ce  o f  liability in su ra n ce  

th e y  m ay be le s s  likely targets fo r liability su it s . T h e re  is so m e  

theoretica l b a sis  fo r th is p h ilo so p h y  in  to d a y 's  clim ate o f 

p la intiffs' a tto rn ey s look ing  fo r the  "d e e p  p o ck e t " . A g a in , it 

is  a q u e st io n  o f the  exten t to  w h ic h  the e n g in e e r is  a gam bler 

a nd  is w illin g  to  take the c h a n ce  that h is  p e rso n a l a sse ts  w ill 

be  su b ject to cla im . It m ay be co n te n d e d  that th is a pproa ch  

m ight w o rk  if the  a sse t s  o f the firm a lo n e  are at risk, and  n or 

th o se  o f the  ind iv idual o ffice r o r  sh a reh o ld e r. H o w e v e r, in 

th e  ca se  o f  p ro fe ssio n a l se rv ice s it is  m ore  likely than  n ot t l v . 

th o se  w h o  are in re sp o n sib le  ch a rg e  o f p la n s a nd  sp ecifica ­

t io n s w h ic h  are fo u n d  to be n eg lig en t w ill be he ld  p erso n a lly  

liable. F o r that re a so n  the  p re se n t p ro fe ssio n a l liability p o licy  

co v e rs  the  ind iv idu a ls in the  firm, a s w e ll a s the firm itself.
T h is  idea is c lo se ly  akin to w h a t is  ca lled  "se lf-  in ­

su ra n c e "  a term w h ic h  actually m e a n s n o  in su ra n ce . T rue , a 

firm m ay set a sid e  part o f its reven u e  ea ch  yea r in to  a 

separate fund  fo r liability c la im s o n ly , but u n d er p re se n t tax 

la w  su c h  set-a side fu n d s are after tax d o lla rs. If a firm is lucky 

e n o u g h  to  n o t h a v e  se r io u s liability c la im s for e n o u g h  y e a rs 

to  build the se lf- in su ra n ce  fund  to a sub stantia l a m ou n t it 

m a y be a w ork a b le  sch e m e , but h o w  m u ch  is  e n o u g h  to 

pa y potentia l lo s se s  is  p u re ly  sp ecu la tive .

Part II o f th is report w ill deal w ith  th e  b roader a sp ects o f 

the  liability c r is is , in c lu d in g  protective  leg isla tion  a ga in st in ­

ju re d  co n stru c t io n  w o rk e r cla im s, jo in t  a n d  severa l liability 

la w s, pu n itive  da m a ges, re stric tio n s o n  co n tin g e n t fees, 

fr iv o lo u s su it cla im s, pre-trial panel req u irem ents, statutes o f 

lim itation, a n e w  "u n if ie d  r isk "  in su ra n ce  co n ce p t, and  the 

n eed  fo r lon g-ra ng e  tort reform .



THE LIABILITY CRISIS
PART II—Remedial Actions

T h e  co m m o n ly  u sed  p h ra se  in d isc u ss io n  o f w h a t a c­

t io n s m ight be taken to he lp  re so lv e  the liability c r is is  is "to rt  

re fo rm ''. That refers b road ly to the idea that m u ch  o f the 

prob lem  a rise s from  la w s a nd  ju d ic ia l p ro ce d u re s w h ic h  tend 

to  im p o se  r'ver-h igher re sp o n sib ilit ie s and  c o st s  u p o n  d e fen d ­

a nts in liability ca se s . A n o th e r co m m o n  re fe ren ce  to th is 

situation  is  the u se  o f the "d e e p  p o ck e t "  in d eterm in ing  w h o  

sh o u ld  be held  liable for d a m a ges in a g iv en  situa tion . It is 

sa id that w h e re a s the la w y e - rep re sen tin g  a plaintiff tradi­

tiona lly w o u ld  first ask, " w h o  is at fau lt” , n o w  w ill first ask 

“ w h o  h a s the m o n e y ? "

A n  equa lly  im portant percep tion  is  the  attitude o f the 

genera l public in b e in g  e x ce ss iv e ly  len ien t in dea ling  w ith  the 

cla im s o f p e r so n s  cla im ing  the  right o f re co v e ry  fo r da m a ges 

su sta ined  in  a g iv e n  situation , w ith  m u ch  le ss  c o n c e rn  fo r 

w h e th e r  a particu lar d efendant w a s  at fault. T h is  is  a reflec­

tion  o f  the sa m e "d e e p  p o ck e t "  p h ilo so p h y  a lluded to 

a b ove , but here  it is ev e n  m ore  sign ifica n t b e ca u se  it is  the 

m em bers o f the genera l public w h o  m ake up th e ju r ie s . S in ce  

19 7 0  there  ha ve  b een  approxim ate ly 2 2 0  verd icts o f  m ore 

than  S I  m illion  in in ju ry c a se s . E v en  th o u g h  m a n y o f  th e se  

w e re  later red u ced  by the  co u rts a s e x ce ss iv e , th o se  k inds o f 

n u m b ers attract hea d lin e s and  further im plant the  idea o f 

trem en d o u s a w a rd s in ca se s  in w h ic h  the  sym p a th y  o f the 

ju ry  is w ith  the in ju red  plaintiff.

T h e  m ore d ifficult prob lem  in  try ing  to co p e  w ith  th e se  

k ind s o f  d ev e lo p m en ts is  that rem edial a ction  m ay be taken 

to b ring  about a fairer a nd  m ore  equitable sy ste m  d e sig n ed  

to p rotect the  r ig h ts o f th o se  w ith  a p rop er cla im , w h ile  at 

the sa m e tim e lim iting the  cu rren t a tm osp h ere  w h ic h  d rive s 

ju r ie s  to  grant ever-h igher a w a rd s o n  re sp o n sib le  d e fen d ­

a nts, a nd . e v en  w o r se , d rive s a fin d in g  o f  liability w h e n  n o t 

ju st ified .

T h is  Part o f  the  paper, therefore , dea ls w ith  v a rio u s and 

su n d ry  cu rren t p ro p o sa ls a nd  d ev e lo p m en ts d e sig n e d  to 

a ch ie ve  so m e  degree  o f reform  in the  ju st ic e  sy ste m . It 

sh o u ld  b e  em p ha sized  that m a n y o f th e se  item s a s d iscu sse d  

b e lo w  f lo w  from  m edica l m alpractice ca se s , a nd  to a 

sub sta ntia l d eg ree  are le ss  re levant to c a se s  in v o lv in g  d e sig n  

p ro fe ss io n a ls . T h e  rea so n  fo r the d ist in ct io n  is that in  m edical 

m alpractice s itu a tio n s there is v irtually a lw a y s a cla im  in v o lv ­

in g  death o r in ju ry . In the d e sig n  p ro fe ss io n s , h o w e v e r , ap­

proxim ately 8 0  p ercen t o f the c a se s  in v o lv e  property 

dam age, b road ly  defined . O n ly  about 20  p ercen t o f d e sig n  

p ro fe ss io n s  ca se s  relate to  p e rso n a l in ju ry  o r death , and  m o st 

o f  th o se  o c c u r in co n n e c t io n  w ith  a cc id e n ts d u rin g  the c o n ­

stru ctio n  p ro c e ss.

Worker Compensat ion Laws

T u rn in g , then , to the co n stru c t io n  a cc id en t situ a tion s, a 

m o v e  h a s started in  tw o  sta te s |O k la hom a  a nd  Kansas) 

w h ic h  g iv e s p ro m ise  o f a lleviating a prob lem  in w h ic h  the 

d e sig n  p ro fe ssio n a l is  unfa irly a victim  o f  c la im s fo r a cc id e n ts 

com p lete ly  o u tsid e  the  re sp o n sib ility  o f the  e n g in ee r. In  a 

typical ca se , a n  u n sh o re d  tren ch  (in v io la tion  o f sa fety law s) 

co lla p se s a nd  a co n stru c t io n  w o rk m a n  is killed. T h e  w id o w  

is entitled to th e  b ene fits p rov id ed  u n d er the state w o rk e rs 

co m p e n sa tio n  la w , w h ic h  are genera lly  relatively lo w . T h is  

e xo n e ra te s the  con tracto r-em p loyer from  a n y  further liability. 

T h e  w id o w  in  th is ca se  th e n  files su it a ga in st the d e s ;gn  

en g in ee r, a lleg ing  that in so m e  fa sh io n  the co lla p se  w a s  

ca u se d  b y  the  n e g lig e n ce  o f the d e sig n  firm in  fa iling to  p rop ­

erly m o n ito r the co n stru c t io n  a s part o f  its se rv ic e s  d u ring  the 

co n stru c t io n  p h a se . E v en  if the  defend a nt en g in e e rin g  firm is 

u ltim ately fo u n d  to n o t  be re sp o n sib le , sub stantia l legal c o s t s  

are in vo lved  a nd  to a large extent, if n o t totally, are paid by 

the firm o u t o f  its deductib le  u n d er the liability in su ra n ce  

p o licy .

T o  deal w ith  th is kind o f  " n o - w in "  p rob lem , O k lahom a 

first en a cted  a n  a m en d m en t to its w o rk e rs co m p e n sa t io n  

la w  w h ic h  p ro v id e s that in su c h  in sta n ce s the  d e sig n  p ro fe s­

s io n a l sta n d s in  the  sam e sh o e s  a s th o se  o f  the co n tra cto r; 

the firm is equa lly  n o t  su b je ct  to su it fo r d a m a ges o v e r and 

a b o v e  the a m o u n t paid u n d er the w o rk e r co m p e n sa t io n  

la w  sy ste m . T h e  o n ly  excep tio n  is  if it is  determ ined  that the 

co lla p se  w a s  d u e  to the n e g lig e n ce  o f  the e n g in ee r. W h ile  

th is e x cep tio n  m ay o p e n  the  d o o r to  the  filing  o f  a su it  in  the 

k ind o f  exam p le  stated a b o v e  it sh o u ld  be relatively sim p le to 

q u ick ly  p ro v e  that the en g in e e r u n d er h is  co n tra ct had 

n o tn in g  to d o  w ith  the tre n ch . In that co n n e c t io n , it is  e x­

ce e d in g ly  im portant that the  e n g in e e r 's  co n tra ct  w ith  the 

o w n e r , p lu s p ro v is io n s  in the  genera l co n d it io n s, make it 

clear that th e  e n g in e e r d u ring  the co n stru c t io n  p h a se  is  n o t 

re sp o n sib le  fo r co n tra c to r 's  m ea n s, m e th o d s a nd  te ch ­

n iq u es.

A  co p y  o f  the  O k lahom a  la w  is rep ro d u ced  in  A p p en d ix

A .

Frivo lous Suits

P robab ly ev ery  en g in e e r w h o  h a s b een  su e d  ha s 

reacted  that the  su it w a s  un ju stified , g ro u n d le ss  a nd  w ith o u t  

m erit— a fr iv o lo u s su it . W h ile  it is  o ften  true that the  e n g in e e r 

is  b ro u g h t in to  a d ispu te b e tw e e n  o th e r parties o n  a 

" sh o t g u n "  b a sis , it d o e s  n o t fo llo w  that the e n g in e e r is  a vic-
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dm o f a truly fr iv o lo u s su it . A  fr ivo lo u s su it d o e s n o t resu lt 

b e ca u se  a party w in s  the  ca se  o n  the  m erits, o r  is  d ism isse d  

p rior to  trial. W h ile  there  are v a rio u s d e fin it io n s o f w h a t c o n ­

stitu te s a fr ivo lo u s su it, the  m o st  co m m o n  ch a ra cte r ist ic s are 

that the party a lleg ing  the su it  w a s  fr iv o lo u s m u st first be 

d ism isse d  from  the  ca se  o r w in  o n  th e  m erits. But that is  n o t 

e n o u g h . It m u st a lso  be s h o w n  that the a llega tion s w e re  

totally w ith o u t  merit, a sh o w in g  o f bad faith o r o th e r im ­

p rop er m o tive s o n  the part o f the plaintiff.

T h e  lead ing ca se  to illustrate the d ifficu lty if m a in ta in ing  

a fr ivo lo u s su it (som etim es ca lled a co u n te r  suit) in v o lv in g  

d e sig n  p ro fe ss io n a ls  is B ird  v . R o th m a n . 6 2 7  P .2d  10 9 7  

(Ariz. 1 9 8 1 ) .  In that ca se  a n  a rch itect had  d e sig n e d  a race 

track in 19 6 3 . In  19 7 6  h e  w a s  su e d  by a w o m a n  w h o  w a s  

in ju red  at the track w h e n  the  gra n d sta n d  g la ss w a s  sh a t­

tered by a rock . In 19 7 7  the  a rch itects w e re  d ism isse d  from  

the ca se . In 1 9 7 8  h e  su e d  the  w o m a n 's  a tto rney o n  the 

g ro u n d  the a tto rn ey  had b een  n eg lig en t in fa iling to in ­

vestiga te  the fa cts a nd  the la w  before  b rin g in g  the  ca se . In 

fin d in g  a ga in st the  arch itect, the  co u rt n oted  that a ba lance 

m u st be struck  b e tw e e n  freed om  o f a c c e s s  to the co u rt and 

d isco u ra g in g  u n m erito r io u s litigation; that the co u rts m u st be 

o p e n  to litigating p a rt'e s w ith o u t fear o f  su b se q u e n t  p ro se c u ­

tion  for ca lling  u p o n  the  co u rt to d ec id e  a co n te ste d  issu e ; 

that an u lterior p u rp o se  a lo n e  ca n n o t  co n stitu te  a b u se  o f 

legal p ro c e ss, co n c lu d in g ;

" In  su m m a ry , d e sp ite  a p p e lla n t 's  a rg u m e n ts  tha t 

n e g lig e n c e  su it s ,  su c h  a s th e  u n d e r ly in g  su it  in  

t h is  a c t io n , a g a in st  a rch ite c t s  a n d  e n g in e e r s  

h a v e  a s ig n if ic a n t  im p act o n  m a lp ra ctice  lia b ility  

in su ra n c e  ra te s a n d  se rv e  to  im p u g n  th e  rep u ta ­

t io n  o f  c o n sc ie n t io u s  p r o fe s s io n a ls ,  w e  a re  p e r­

su a d e d  tha t in  th e  a b se n c e  o f  p r o o f  o f  m a lic io u s 

p ro se c u t io n  o n  th e  p a rt o f  th e  in ju re d  p a rty  o r  

h i s  a tto rn e y , th e  in te re st  o f  fre e d o m  o f  a c c e s s  to  

th e  c o u r t s  c o m p e ls  th e  c o n c lu s io n s  w e  h a v e  

re a c h e d ."

A  n u m b er o f the  state so c ie t ie s h a ve  tried o v e r the y e a rs 

to e n a ct fr ivo lo u s su it  statutes to  define  the c ircu m sta n ce s in 

w h ic h  a su c c e s sfu l d e fen d a nt m ight re co v e r h is  legal c o s t s  in 

d e fen d in g  an u n m erito rio u s ca se . In fact, h o w e v e r , m o st 

sta te s h a v e  su c h  p ro v is io n s  by la w  o r b y co u rt ru le s, even  

th o u g h  the w o rd in g  va rie s co n sid e ra b ly . F o r th o se  still pur­

su in g  th is type o f  leg isla tion  attention  is  ca lled to the w o rd ­

ing in  Rule 1 1  o f  the federal ru les o f civ il p roced u re , a s 

a m en d ed  in 1 9 8 3 , req u iring  that all p le a d in g s and  m o tio n s 

o n  b eha lf o f  a party sha ll be s ig n e d  by the a ttorney o f record , 

and  fu rther p rov id ing  that:

" T h e  s ig n a tu re  o f  a n  a tto rn e y  o r  p a rty  c o n st itu te s  a 

ce rt if ica te  b y  h im  tha t h e  h a s read  th e  p le a d in g , m o­

t io n , o r  o th e r  p a p e r ; tha t to  th e  b e st  o f  h is

k n o w le d g e , in fo rm a t io n , a n d  b e lie f fo rm e d  a fte r 

re a so n a b le  in q u iry  it i s  w e ll  g ro u n d e d  in  fa ct a n d  is  

w a rra n te d  b y  e x is t in g  la w  o r  a g o o d  fa ith  a rg u m e n t 

fo r  th e  e x te n s io n , m o d if ica t io n , o r  re v e rsa l o f  e x ­

is t in g  la w , a n d  tha t it is  n o t  in te rp o se d  fo r  a n y  im ­

p ro p e r  p u rp o se , su c h  a s to  h a ra ss  o r  to  c a u se  u n ­

n e c e s sa r y  d e la y  o r  n e e d le s s  in c re a se  in  th e  c o s t  o f  

lit ig a t io n . If  a p le a d in g , m o t io n , o r  o th e r  p a p er i s  n o t  

s ig n e d , it sh a ll be  st r ick e n  u n le s s  it is  s ig n e d  p ro m p tly  

a fte r th e  o m is s io n  is  ca lle d  to  th e  a tte n t io n  o f  th e  

p le a d e r o r  m o v a n t. If  a p le a d in g , m o t io n , o r  o th e r  

p a p er is  s ig n e d  in  v io la t io n  o f  th is  ru le , th e  co u rt , 

u p o n  m o t io n  o r  u p o n  it s  o w n  in it ia tiv e , sh a ll im p o se  

u p o n  th e  p e r so n  w h o  s ig n e d  it, a re p re se n te d  p a rty , 

o r  b o th , a n  a p p ro p ria te  sa n c t io n , w h ic h  m a y in c lu d e  

a n  o rd e r  to  p a y  to  th e  o th e r  p a rty  o r  p a rt ie s th e  

a m o u n t o f  th e  re a so n a b le  e x p e n se s  in cu r re d  b e ca u se  

o f  th e  f i l in g  o f  th e  p le a d in g , m o t io n , o r  o th e r  p a p er, 

in c lu d in g  a re a so n a b le  a t to rn e y 's  f e e . "

(A s a m e n d e d  A p r. 2 8 , 19 8 3 , e ff . A u g . 1 ,  19 8 3 ) .

W h ile  a rule o f th is type, o r a statute a lo n g  sim ilar lines, 

is p rop er and  d esirab le , b a sed  u p o n  a re v ie w  o f the  ca se s  

o v e r  the y e a rs it is  n o t likely that a d e sig n  p ro fe ssio n a l w h o  

w a s  in vo lved  to a n y  degree  in  e ither the d e sig n  o r co n st ru c ­

tion  p h a se  o f the  pro ject w ill be he ld  entitled to the bene fits 

o f a co u n te rsu it  th ro u g h  a fr iv o lo u s su it a ction  excep t u p on  

a sh o w in g  o f a m a lic io u s p u rp o se  o n  the part o f  the plaintiff, 

o r  a re ck le ss fa ilure o f  the  p la in tiff's a tto rney to make e v e n  a 

m inim al n ve stig a tio n  o f  the fa cts b efo re  n a m ing  the  d e sig n  

p ro fe ssio n a l a s a defenda nt.

Pre-Trial Panels

A  d ev e lo p m en t o f  potentia l s ig n if ica n ce  in recent y e a rs 

h a s b een  the  en a ctm en t o f la w s to require that in m alprac­

tice c a se s  the party b rin g in g  the a ction  first sub m it it to a 

panel o f  th o se  w ith  o ste n sib le  e xp e rie n ce  in the area o f prac­

tice  in vo lved  fo r a hea ring  and  su b se q u e n t  ren d ering  o f  an 

o p in io n  o n  the m erits o f  the ca se .

T h e se  k ind s o f  statutes vary co n sid e ra b ly  in detail, ra n g­

in g  from  the  co m p o sit io n  o f the  panel m em bers, p rocedura l 

hea ring  req u irem ents, co m p e n sa t io n  for the  panel m em bers, 

a nd , m o st im portantly , the  exten t to w h ic h  the  panel o p in ­

io n  is  a d m issib le  in a n y  su b se q u e n t  co u rt p ro ce e d in g s.

T h e  th e o ry  b eh in d  th is kind o f  p roced u re  is  that if the 

p ro s and  c o n s  o f  the  ca se  are p re sented  to an un b ia sed  but 

k n o w led g ea b le  panel o f  p e r so n s w ith  so m e  degree o f  exp er­

tise  in the  su b je ct matter the re su lting  o p in io n  m ay b ring  

a bout a resu lt w h ic h  is  accep tab le  to  e ither o r b oth  parties, 

a nd  th u s a vo id  full-sca le litigation. In every  su c h  in sta n ce , 

h o w e v e r , th e  p a ne l o p in io n  is  n o t  b in d ing  o n  e ither party 

a nd  e ither m ay th en  take the  ca se  to co u rt in the norm al 

m a nner.
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M o st  o f the  exp e rie n ce  in th is type o f opera tion  ha s 

b een  in the m edica l field. A  n u m b er o f pertinent q u e st io n s 

ha ve  resu lted  from  that exp e rie n ce . First, in severa l sta te s the 

co u rts  ha ve  ru led that a requ irem ent that the ca se  be first 

subm itted  to the  panel is  u n co n stitu tio n a l b eca u se  it h a s a 

" c h i l l in g "  effect o n  the plaintiff. That is, the plaintiff is re­

quired to  g o  th ro u g h  w h a t m ay a m o u n t to  tw o  full-scale 

p ro ce e d in g s, in v o lv in g  repetition o f w itn e sse s , a ttorney fees 

and  tim e sp e n t in p ro secu t in g  the  ca se . T h is  o b je ct io n  is 

co m p o u n d e d  w h e n  the statute a llo w s the panel fin d in g  to 

be subm itted  to a jury/ in a su b se q u e n t trial b eca u se  it m ay 

u n d u ly  in flu en ce  the  ju r y 's  ju d g m e n t o f  the ca se . In o th er 

states, h o w e v e r , the  co u rts ha ve  up held  the  m andatory 

panel p io ce d u re  in m edica l m alpractice ca se s  o n  the g ro u n d  

that su c h  a p roced u re  is  d e sig n e d  to deal w ith  the "m ed ica l 

c r i s i s "  in  the state.

T o  w h a t exten t the con stitu tio n a l is su e  w ill be re so lved  

w h e n  the co n ce p t  is  applied to non-m ed ica l c a se s  rem ains 

to be se e n . T o  date o n ly  o n e  state— H a w a ii— h a s enacted  a 

sim ilar requ irem ent fo r d e sig n  p ro fe ssio n a ls . T h e  first H aw aii 

statute w a s  enacted  in 1 9 8 1  and  w a s  su b se q u e n tly  deter­

m ined  to  be lack ing in severa l m ajor re sp e cts, fo llo w in g  

w h ic h  it w a s  a m ended  in 19 8 5 . T h e  full statute is in c lu d ed  a s 

A p p en d ix  B.

T h e  e ssen tia l features o f the H aw a ii la w  are:

1 . Th e  panel is  co m p o se d  o f  a ch a irp e rso n  w h o  is 

familiar w ith  tort c la im s settlem ent p ro c e sse s , o n e  a ttorney 

exp erie n ced  in trial practice and o n e  d e sig n  p ro fe ssio n a l ap­

po in ted  from  a list subm itted  by the  reg istration  board.

2 . Th e  cla im ant and the d e sig n  p ro fe ssio n a l defendant 

m u st e a ch  d ep o sit S 4 50  w ith  the d irector o f regu latory a g en ­

c ie s.

3 . T h e  panel is required to hea r the ca se  w ith in  30 d a ys 

after the date for filing a re sp o n se , a nd  n o  p e r so n s  o ther 

than the parties, w itn e sse s , co n su lta n ts and a tto rn ey s m ay 

be p re se n t excep t w ith  the  p e rm issio n  o f the ch a irp e rso n .

4 . T h e  panel hea ring  is in form al, but w it n e s se s  and 

co n su lta n ts m ay be q u e st io n ed  b y  the  panel m em b ers and 

legal co u n se l. T h e  panel m ay su b p o en a  w it n e s se s  and 

d o cu m e n ts.

5 . F o llo w in g  co m p letio n  o f the hea ring , the panel sha ll 

file a w ritten  a d v iso ry  o p in io n  w ith  the d irector o f regulatory 

a g e n c ie s , w h o  sha ll mail co p ie s to  all parties in the  ca se  and 

the p ro fe ssio n a l liability in su ra n ce  carrier. T h e  panel o p in io n  

is  to d ecid e  the is su e  o f liability a nd  the a m o u n t o f dam ages, 

if a n y , stipulating w h ic h  part o f  the d a m a ges are for 

e co n o m ic  lo s s  and  n o n -e co n o m ic  lo s s , but the  panel m ay 

n o t  reco m m en d  punitive  d a m a ges.

6 . T h e  cla im ant m ay in stitute litigation b a sed  u p o n  the 

claim  o n ly  after a party to  the panel hea ring  re jects the d e c i­

sio n  o f  the panel. T h e  o p in io n  o f  the panel o r  the  is su e  o f 

liability o r d a m a ges m ay n o t  be adm itted in ev id en ce  in a ny 

su b se q u e n t  trial.

7 . T h e  se c t io n  requ iring co o p era t io n  o n  th e  part o i all 

parties to the  ca se  a lso  p ro v id e s that the c o st s  o f th e  a ction  

m ay be a sse s se d  a g a in st a p ro fe ss io n a l liability in su ra n ce  ca r­

rier or a party for failure to  co o p era te , e v e n  th o u g h  th e  in ­

su ra n ce  co m p a n y  is n o t a party to  the p ro ce e d in g

8 . T h e  1 9 8 5  a m en d m en t added a se ct io n  perm itting a 

ju d g e  to a vo id  the panel p roced u re  if the ju d g e  d ete rm ine s 

that the  su b ject m atter in d isp u te  is u n su ita b le  for the panel 

p roced u re .

9 . T h e  1 9 8 5  a m en d m en t a lso  added  a se c t io n  ca lling  

u p o n  the a tto rney fo r the cla im ant to obta in  a qualified per­

s o n 's  o p in io n  that there is m erit to  the  cla im , but th is requ ire­

m en t m ay be a vo id ed  if the a tto rn ey  is  n o t able to  obta in  

su c h  co n su lta t io n  from  qualified p e r so n s .

It is  too  early s in c e  the 1 9 8 5  a m en d m en ts to  determ ine 

to w h a t d eg ree  the  H aw a ii p ro ced u re  m a y be help fu l in 

re so lv in g  d isp u te s. D e sig n  p ro fe ss io n a ls  in H a w a ii ha ve 

reported  a lack o f su c c e s s  u n d e r the  1 9 8 1  la w . a nd  m ore re­

ce n t  rep orts ind icate d iv ided o p in io n  a s to w h e th e r  the 

a m en d ed  la w  h a s b een  u se fu l to  date.

Dispute Resolution

T h e  federal and  state co u rts are literally d ro w n in g  in the 

vo lu m e  o f c iv il ca se s  filed e a ch  yea r. A s  reported  in a recent 

sp ecia l stu d y  o f the D e fe n se  R e sea rch  In stitute, there  w e re  

a pproxim ate ly 240 ,00 0  ca se s  filed in 19 8 4  in the  federal 

co u rts  a lone , and there  are n o w  10  m illion  civil c a se s  filed in 

all co u rts a nn u a lly . Tha t n u m b er su g g e st s  the re a so n  fo r the 

le n g th y  de lay in b rin g in g  a ca se  to  trial a nd  ju d g m e n t , o ften  

ru n n in g  in to  m a n y ye a rs . It is  o n ly  b e ca u se  a vast m ajority o f 

th e se  c a se s  are ultim ately d rop p ed  o r  settled  that th e ju d ic ia l 

sy ste m  w o rk s  at all.

M e a n w h ile , there is re n e w e d  in terest in  fin d in g  m ea n s 

to  re so lv e  d isp u te s sh o rt  o f form al trials, b oth  in the  in terest 

o f  time and  co st . In H am let's fa m o u s so lilo q u y  h e  noted , 

a m o n g  o th e r o f life 's  p rob lem s, " th e  la w 's  d e la y " , a nd  a s far 

back a s 1 7 5 9  Ed m u nd  Burke o b se rv e d  that. " T h e  co n te n d ­

in g  parties find  th e m se lv e s m ore e ffective ly  ru ined  b y the 

de la y  than th ey  co u ld  ha ve b een  b y  the in ju st ice  o f a n y  d e c i­

s io n . "  W a rre n  Burger, C h ie f  Ju s t ic e  o f the  U nited  States, h a s 

led the w a y  in ca lling  fo r a lternative d isp u te  re so lu tio n  

te ch n iq u e s, o b se rv in g :

" W e  m u st  rem em b er th a t w h e n  a d isp u te  a r ise s  

th e re  a re  o p t io n s . I w a s  tra in e d  w it h  tha t 

g e n e ra t io n  o f  la w y e r s  ta u g h t  tha t th e  b e st  se r ­

v ice  a la w y e r  c o u ld  re n d e r a c l ie n t  w a s  to  keep  

th e  c l ie n t  o u t  o f  co u rt . T h e  a d v e rsa ry  lit ig a t io n  

p r o c e s s  i s  e x p e n s iv e  a n d  t im e -co n su m in g ; a n d  it 

o fte n  le a v e s a tra il o f  s t r e s s  a n d  fru st ra t io n . 

O th e r  a lte rn a t iv e s re p re se n t  a w a y  to  a v o id  

lit ig a t io n , y e t  t h e y  la rg e ly  g o  u n u s e d ."
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Arbitration

T h e  b est k n o w n  sy ste m  o f alternative d ispu te  re so lu tio n  

is arbitration: a p roced u re  w h ic h  is particu larly pertinent to 

d isp u te s in v o lv in g  d e sig n  p ro fe ssio n a l and  co n stru ct io n  

ca se s .

Arb itration  o f  d isp u te s h a s ex isted  s in c e  tim e im­

m em oria l, g o in g  back to the sto ry  o f K ing  S o lo m o n 's  re so lu ­

tion  o f  a d ispu te  b e tw e e n  tw o  w o m e n  w h o  cla im ed paren­

tage o f a baby. A n d  it h a s lo n g  b een  u sed  in  com m ercia l 

c a se s . But in 19 6 6  the  d e sig n  p ro fe ss io n s  undertook  to 

e sta b lish  a sp ecia l set o f ru les a nd  p roced u re  fo r co n stru ct io n  

d isp u te s u n d er the a eg is o f the A m erica n  Arbitration 

A sso c ia t io n . NSPE a nd  so m e  d o zen  o th e r so c ie t ie s n o w  su p ­

port a nd  participate in  the o v e rsig h t o f a specia l se t o f C o n ­

stru ctio n  In d u stry  Arb itration  Rules, adm in istered  by A A A  

th ro u g h  its 2 6  reg iona l o ffice s. T h e  Ru les and  exp lanatory 

material a bout the program  m ay be obta ined  from  A A A , 

1 40  W e st  5 1 st Street, N e w  York, N Y  1 0020.

W h ile  there is little d o u b t that arbitration is  fa ster and 

le ss  e x p e n siv e  than fu ll-b low n  litigation, there are so m e  in 

the d e sig n  p ro fe s s io n s  and  a m o n g  their la w y e rs w h o  find it 

u na ccep ta b le  fo r a variety o f re a so n s. There  h a s b een  so m e 

co n fu s io n  a bout the  nature o f arbitration by re fe ren ce  to  it a s 

"m a n d a to ry "  arbitration. It is m andatory in the  se n se  that if 

the parties agree b y co n tra ct to arbitrate d isp u te s w h ic h  m ay 

arise e ither party m ay invoke the arbitration p ro v is io n s . The  

re su lting  d e c is io n  o f  the arbitrators is th en  b in d in g  and  e n ­

forceab le in the  cou rt. But the parties m ay lik ew ise  agree to 

not in c lu d e  an arbitration p ro v is io n  in their a greem ent, and 

in that ca se  it is  sim p ly  n o t an o p tio n  fo r d ispu te settlem ent. 

Som e cr it ic s favor a c la u se  w h ic h  sa y s  that the  parties m ay 

agree to arbitrate w h e n  a d ispute  a rise s, but realistically the 

c h a n c e s  o f the  parties at that po in t a gree ing  to a n y th in g  are 

a lm ost nil, su c h  a s the  p roced u re  to  se lect the arbitrators, the 

ru les to  be o b se rv ed , paym ent o f c o st s , and  a h o st  o f  o th er 

details spelled  o u t in the  A A A  Rules.

A m o n g  the o b je ct io n s o ffered  b y o p p o n e n ts o f arbitra­

tion are that it is  a n  inform al p roced u re ; the ru le s o f ev id en ce  

d o  n o t apply, the d e c isio n  is  n o t sub ject to appeal to the 

co u rts o n  the m erits o f the d ispute, there is n o  p ro v is io n  for 

d isco v e ry  o f in form a tion  b y the parties prior to  the hearing , 

and that, a cco rd in g  to so m e , arbitrators tend to "sp lit  the  dif­

fe re n c e "  in the  d e c is io n . T h e  o th er sid e  o f the com , o f 

co u rse , in re sp o n se  to th e se  a rgu m ents is  that the lack o f 

legal form alities is  o n e  o f  the fa ctors that m akes arbitration 

m ore exp ed it io u s and le s s  exp en siv e , that w ith o u t the ar­

b itration d e c is io n  b e in g  final a nd  b in d in g  the  p rocedure 

w o u ld  be fru itle ss if a party co u ld  retry the  ca se  in co u rt at 

d o u b le  e x p e n se . O n e  o f  the a dvantages o f arbitration is that 

it is  private, w h e re a s a court trial is public.

O n e  o f  the  st ro n g e st  a rgu m ents fo r arbitration rather 

than a ju r y  trial is  that the  arbitrators are se lected  o n  the b a sis

o f  their techn ica l exp ertise  in dea ling w ith  o ften-com p lex 

ca se s  in  a co n stru c t io n  se tting . U n d er the  A A A  p roced u re s, 

the  parries h a ve  the c h o ice  o f re v ie w in g  a list o f  su g g e ste d  

a ib itrators and  strik ing th o se  n o t  desired  to the po int that the 

arbitrators are th en  nam ed  from  th e  lists acceptab le to both  

parties. It is vitally im portant in ca se s  in v o lv in g  techn ica l 

is su e s  that the  arbitrators h a ve  a n  adequate techn ica l 

b a ck grou nd  to  fu lly  u n d ersta nd  the  is su e s . M e m b e rs o f 

ju r ie s , o n  th e  o th er ha nd , and  ju d g e s , fo r that matter, are 

m o st  un likely  to  ha ve that kind o f  k n o w le d g e  and  expertise .

T o  deal a s o b jective ly  a s p o ssib le  w ith  th e se  a rgum ents 

and  co u n ter-a rgu m ents. NSPE a nd  the  o th e r participating 

so c ie t ie s in  the E n g in e e rs ' Jo in t  C o ntra ct D o cu m e n ts C o m ­

mittee ha ve  inclu ded  an arbitration c la u se  in the o w n er-  

en g in e e r agreem ent and  in the genera l co n d it io n s o n  a 

separate page w h ic h  m ay be rem oved  w ith o u t a ffecting the 

rest o f th e  d o cu m en t, th u s leav ing  it to the parties to decide 

in a d va n ce  w h ic h  w a y  they  prefer to  g o  in  ha n d lin g  p o ten ­

tial d isp u te s. A lso , the arbitration c la u se  in the o w n er-  

engm ee '' a g reem ent is  lim ited to cla im s and cou n terc la im s 

n o t  in e x c e s s  o f S200,000. T h is  figure, h o w e v e r , b a sed  o n  

A A A  sta tist ics, rep re sen ts so m e  80  p ercen t o f  all c la im s in ­

v o lv in g  d e sig n  p ro fe ssio n a ls . A n o th e r im portant a sp ect of 

the arbitration c la u se  is  a stipu lation  that it m ay n ot be u sed  

to jo in  the d e sig n  p ro fe ss io n a l n o t  a party to the  a greem ent: 

that is. in a d isp u te  b e tw e e n  an o w n e r  and con tra cto r, or 

co n tra cto r and  su b co n tra cto r, the e n g in ee r m ay not be re­

quired to participate in o r be b o u n d  b y the arbitration result 

w ith o u t p rio r co n se n t .

Med ia t ion

A n  em erg in g  form  o f a lternative d ispute  re so lu tio n  is  the 

u se  o f  m ediation . T h is  is  a p ro c e ss, so m etim es co n fu se d  w ith  

arbitration, w h ic h  attem pts to h a ve  the parties agree to b ring  

in a neutra l third party to act a s a " g o  b e tw e e n " , to try to 

e n co u ra g e  and  in d u ce  the parties to reach  a vo luntary  settle­

m ent. A  m ed iator h a s n o  authority  to  render a b in d ing  d e c i­

s io n . It h a s b een  su g g e ste d  that in a d va n ce  o f the start o f a 

pro ject the  parties agree to nam e a m ediator in the even t 

d isp u te s a rise . W h ile  th is h a s n ot b een  tried to  a n y  d egree  in 

the co n stru c t io n  area, it is  so m e w h a t q u estio na b le  w h e th e r 

the form al anticipation  o f d isp u te s m ight n ot. in fact, 

g enera te  d isp u te s w h ic h  o th e rw ise  m ight be settled b y  the 

parties th e m se lv e s.

A n o th e r a sp ect o f  th is d eve lo p m ent h a s b een  the su g ­

g e st io n  that tw o  fu n ct io n s be co m b in e d ; that is. an a rrange­

m en t in w h ic h  th e  m ediator first attem pts to  in d u ce  th e  par­

ties to  rea ch  a vo lu n ta ry  settlem ent, and  if that effort fails to 

co n v e rt  h is  sta tu s to  that o f  an arbitrator, w ith  authority  to 

rend er a b in d in g  d e c is io n . That co n ce p t  is fla w ed  by the  fact 

that b e ca u se  the  tw o  fu n ct io n s are so  d ifferent in  co n ce p t 

a nd  p roced u re  the sam e p e rso n  ca n n o t se rv e  b oth  pu r­

p o se s . A  prim ary fu n ctio n  o f  a m ediator is  to  so lic it  from  b oth
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parries separate ly  and  co n fid en tia lly  their "b o tto m  lin e "  p o s i­

t io n s o n  ea ch  a sp ect o f the  d ispute . If the parties k n o w  that 

su ch  con fid en tia l in fo rm a tion  m ay be u sed  aga in st their in ­

tere sts if the  m ediator b e co m e s an arbitrator the  sy ste m  itse lf 

w ill o b v io u sly  fail.

T h e  A A A  h a s adopted "C o n st ru c t io n  In d u stry  M ed ia ­

tion  R u le s"  und er the a u sp ice s o f the C o n st ru c t io n  Industry' 

A d v iso ry  C om m ittee , in c lu d in g  a co n tra ct c la u se  fo r m edia­

tion . But th is c la u se  is n o t en fo rcea b le  if e ither party' re fu se s 

to  m ediate in g o o d  faith, in w h ic h  ca se  the c la u se  b e co m e s 

inoperative and  the p roced u re  tu rn s to  arbitration if the  par­

tie s ha ve  a lso  in serted  the  arbitration c la u se  in their a gree­

m ent.

Lim itat ion of Liability

A n o th e r co n tro ve rsia l idea in  try ing  to deal w ith  liability 

c o s t s  h a s b een  to w rite  in to  the o w n e r-e n g in e e r agreem ent 

a p ro v is io n  to the  effect that the liability o f the en g in e e r w ill 

be lim ited to a stipulated a m ou n t o r the a m ount o f the 

e n g in e e r 's  fee. w h ic h e v e r  is m ore. A lth o u g h  so m e  e n g in e e rs 

h a ve  ind icated  the  a ccep ta n ce  o f th is idea b y o w n e r s , it 

ra ise s severa l d ifficult p rob lem s.

A s  noted  in the  C o m m en ta ry  a cco m p a n y in g  the sta n ­

dard d o cu m e n ts prepared b y the E n g in e e rs ' Jo in t  C o ntra ct 

D o cu m e n ts  C om m ittee :

" T h e  C o m m ittee  a lso  fe e ls  s t ro n g ly  tha t it is  

u n d e s ira b le  a n d  q u ite  u n p ro fe s s io n a l to  t ry  b y  

sta n d a rd  so c ie ty - e n d o r se d  co n tra c t  fo rm s to  

re lie v e  E n g in e e r s  fro m  lia b ility  fo r  im p ro p e r ly  

p e r fo rm in g  t h o se  d u t ie s  a n d  re sp o n s ib il it ie s  

w h ic h  th e ir  e x p e rt ise  a n d  p r o fe s s io n a l t ra in in g  

q u a lif ie s  th em  to  p e rfo rm  a n d  w h ic h , b e ca u se  o f  

th e ir  b e in g  lic e n se d  to  p ra ct ice , th e y  h a v e  a d u ty  

to  th e  p u b lic  to  p e r fo rm . In  fa ct, su c h  co n tra c tu a l 

e n d e a v o r ; m a y w e ll p ro v id e  n o  m o re  th a n  il­

lu so ry  lega l p ro te c t io n  s in c e  c o u r t s  a n d  ju r ie s  are 

n o t  lik e ly  to  a ccep t w h o le sa le  e f fo r t s  to  a v o id  

p ro fe s s io n a l r e sp o n s ib i l it ie s . "

T o  date there ha ve n o t b een  defin itive co u rt d e c is io n s 

a p p ly ing  to sp ec ific  lim itation o f liability c la u se s  for d e sig n  se r­

v ice s. but in severa l c a se s  in v o lv in g  p ro fe ssio n a l se rv ice s the 

co u rts h a ve  held  su c h  c la u se s  to  b e  in v io la tion  o f public 

p o licy . In so m e  in sta n ce s the co u rts  h a v e  u p he ld  lim itation o f 

liability c la u se s fo r co m m ercia l tra n sa ctio n s, p rov id ed  that 

th e  parties w e re  o f  relatively equal b arga in ing  stren g th . But 

in  o th er in sta n ce s w h e re  it h a s b een  determ ined  that the 

co n tra ct w a s  a "c o n t ra c t  o f  a d h e s io n " , m ea n in g  it w a s  

prepared o n  a "ta k e  it o r leave it "  b a sis , the co u rts ha ve 

ru led su c h  a p ro v is io n  invalid .

A n o th e r facet fo r co n sid e ra t io n  is  the reaction  o f  c lien ts 

w h e n  p re sented  w ith  a p ro v is io n  w h ic h , in  effect, a sk s the

clien t to  sn a re  in  p a y in g  the  d a m a ges re su lting  from  the 

n e g lig e n ce  o f  the  e n g in ee r. Som e e n g in e e rs ha ve  reported 

a n  a d verse  rea ction  to the po int o f en d a n g erin g  their re ten ­

tion  fo r th e  jo b .

Un if ied Risk Insurance

A p p roxim a te ly  one-th ird  o f p ro fe ssio n a l liability in ­

su ra n ce  do lla rs g o  to the  p a ym ent o f  litigation, in c lu d in g  in ­

v e st ig a tio n s, expert w it n e s se s  and  appea ls.

S u p p o se  it w e re  p o ssib le  to  find a w a y  to elim inate m ost 

o f  the litigation c o st ?  A  n o v e l and  in trigu ing  idea to a c­

co m p lish  that goa l h a s b een  a d va n ced  and  is u n d er stu d y  by 

a jo in t  com m ittee o f the p ro fe ssio n a l so c ie t ie s. T h e  idea, 

w h ic h  h a s a lo n g  w a y  to g o  b efo re  it w ill be k n o w n  if it is 

fea sib le , is  ca lled  "u n ifie d  risk in su ra n c e " . In  brief, it c o n ­

tem plates that there  w o u ld  be o n e  in su ra n ce  p o licy  co v e rin g  

the  entire  risk o f the  parties in vo lved  in the p ro ject— o w n e r , 

d e sig n  p ro fe ss io n a l, prim e co n tra cto r, su b co n tra cto rs, and  

p e rh a p s material su p p lie rs. T h e  o w n e r  w o u ld  pay the entire 

prem ium  o n  the  ju st if ica tio n  that in  the lo n g  run  the  o w n e r  

p a y s all the  c o s t s  th ro u g h  fe e s and  co n stru ct io n  b id s w n ic h  

m u st reflect the  c o s t  o f in su ra n ce .

U n d er th is a p p roa ch  a s a liability' is su e  a ro se  there 

w o u ld  n o t be an attempt, a s n o w . to  decid e  w h ic h  party 

w a s  at fault. T h e  sin g le  in su ra n ce  fu n d  w o u ld  pa y the  co st  

o f  rem edial a ctio n . It h a s b een  com p ared  to  h o m e  fire in ­

su ra n ce . If there  is a fire it d o e s n o t m atter from  an in su ra n ce  

sta n d p o in t w h e th e r  it w a s  ca u se d  b y  sm o k in g  in bed. bad 

e lectrica l w ir in g , lig h tn in g , o r  a n y  o th er ca u se . T h e  in ­

su ra n ce  p a y s th e  c o st  o f  re sto rin g  th e  prop erty to its orig ina l 

state. In a w o rd , it is  a fo rm  o f  " n o  fa u lt" in su ra n ce

Th ere  are so m e  o b v io u s q u e st io n s a nd  lim itations. It 

co u ld  n o t co v e r n on-property  c la im s b e tw e e n  the  parties, 

su c h  a s a co n tra cto r claim  fo r an extra b e ca u se  a no ther par­

ty had  de la yed  h is  p erform a nce . Tha t kind o f  cla im  w o u ld  

h a ve  to be re so lv ed  by arbitration o r litigation. It co u ld  c o n ­

ce iv a b ly  co v e r c la im s b y  in ju red  third p e rso n s , but th o se  

k ind s o f  c la im s co u ld  in v o lv e  litigation to determ ine if the in ­

ju r y  w a s  ca u se d  b y  a n y  o f  the  co v e re d  parties, a nd . if so , the 

a m o u n t o f  da m a ges.

T h e  idea basica lly  is  to  h a ve  th ree related in su ra n ce  

p o lic ie s— o n e  for p roperty dam age in the pro ject (the w a lls  

crack , there is  ro o f leakage, the  H V A C  sy ste m  d o e s n ot 

w o rk , and  a h o st  o f o th e r typica l p rop erty claim s). A  se co n d  

p o licy  w o u ld  co v e r third-party c la im s o f the  type noted  

above. A n d  a third p o licy  w o u ld  ex ten d  the co v e ra g e  to an 

u n d efin ed  p eriod  c f  y e a rs fo llo w in g  co m p letio n  o f the  pro j­

ect. O n e  o f  the m a n y u n re so lv e d  is su e s  at th is po int is 

w h e th e r  and  to w h a t exten t there w o u ld  be d ed u ctib le s for 

the v a rio u s parties, a nd  h o w  th ey  w o u ld  be a llocated.

T h e  in su ra n ce  co n su lta n t reta ined by the so c ie t ie s to 

d ev e lo p  the  idea h a s n oted  that in to d a y 's  in su ra n ce  market 

it w o u ld  be m o st difficult to  la u n ch  su c h  a revo lu tion a ry



a p p roa ch , and  it is  likely that the  in su ra n ce  in d u stry  w o u ld  

require, at best, so m e  form  o f " s t o p  lo s s ”  fund  to p rotect the 

in su ra n ce  u n d erw rite rs; an in -h o u se  o r captive in su ra n ce  

fund  ra ised by the  participating so c ie t ie s.

T h e  cu rren t sta tu s is  that the idea is b e in g  exp lo red  in 

depth  w ith  rep resenta tive s o f the in su ra n ce  industry , 

o w n e r s , co n tra cto rs, su b co n tra cto rs, and  o th e rs. Realis­

tically. it w ill be  severa l y e a rs b efore  there is a n y  defin itive 

c o n c lu sio n  a s to  the m erits a nd  feasib ility o f su c h  a n  ap­

p roa ch  to red u ctio n  o f liability in su ra n ce  c o st s .

Statute of L imitations

A  m ore im m ediate rem edial p ro v is io n  is  the  enactm ent 

o f sta tu te s o f lim itation, m ore co rrectly  identified a s statutes 

o f rep o se . T h e se  k ind s o f state la w s, w h ic h  ex ist  in m ore 

than ha lf o f  the states today, p rov ide that after a stated 

period  o f time fo llo w in g  sub stantia l co m p le tio n  o f the pro ject 

(usually 6-8 years] a p e rso n  cla im ing  in ju ry a s a resu lt o f 

faulty d e sig n  o r related se rv ice s is barred from  m ainta in ing  

an a ction  aga inst the d e sig n  p ro fe ssio n a l. A p p en d ix  C  lists 

the sta te s w ith  su c h  sta tu te s and  the applicable time period .

In so m e  states, a s n o ted , the  co u rts ha ve  held  th e se  

statutes to be u n co n stitu tio n a l in that th ey  deprive  an in ju red  

party o f h is  "d a y  in c o u r t " , a lth o u g h  in e a ch  su c h  state la w  

it is  p rov ided  that the  bar to su it  d o e s n o t app ly to  the o w n e r  

o r p e rso n  in p o s se s s io n  o f the property. That party is  m ore 

ju st ifia b ly  a cco u n ta b le  fo r a failure w h ic h  o ccu rre d  lo n g  after 

the p ro ject w a s  d e sig n e d  and  built b y  v irtue o f inadequate 

m a in tena n ce  o f the  facility.

T h e  ex ist in g  sta tu tes o f re p o se  vary in detail and  sh o u ld  

be read in entirety to determ ine th e  starting  period  fo r the 

time cut-off, the parties co v e re d  by the  la w  a nd  the interpre­

tation o f the la w  b y the co u rts.

Cont ingen t Fees

A n  area o f tort reform  d ra w in g  co n sid e ra b le  attention  

a s the  overa ll liability situation  h a s w o r se n e d  is  the u se  (or 

abuse) o f  co n t in g e n t  fee s b y  la w y e rs . It is  a lleged  that th is 

sy ste m  o f  a llo w in g  la w y e rs to  co lle ct  sub sta ntia l fe e s a s a 

p ercen ta ge  o f a w a rd s to in ju red  p e r so n s  g en e ra te s cla im s, 

a nd  there  is  little d o u b t that th is is true. A s  a resu lt, severa l 

states ha ve  n o w  m o v ed  to put a limit o n  co n t in g e n t  fe e s o n  

a red u ced  slid ing  sca le . A  recent N e w  York la w . fo r exam ple, 

stipu la tes that co n tin g e n t fee s w ill be lim ited to 30  p e rcen t o f 

the first $250 ,0 0 0  recove red , 2 5  p ercen t o f  the  next

S250 ,00 0 , 20  p ercen t o f the  n ext $500,000, 15  p ercen t o f 

the  n ext $250 ,00 0 , a nd  10  p ercen t o f a n y  a m ou n t o v e r 

S 1,2 50 ,0 0 0 .

T h e  co n tin g e n t  fee  sy ste m  relates a lm ost e x c lu s iv e ly  to 

in ju ry o r  death c la im s, and  is there fo re  o f  le s s  im p orta n ce  to 

d e sig n  p ro fe ssio n a ls than  to th o se  in the  m edica l field.

H o w e v e r , a s p rev io u sly  noted , a lim itation sch e d u le  o f the 

N e w  York type w ill be help fu l to  so m e  exten t to e n g in e e rs in 

the  20  p ercen t o f  c a se s  in v o lv in g  b o d .y  injury- o r  death .

A  related a sp ect o f th is p o in t is the su g g e st io n  that o n e  

o f the  m a jor d eterrents to un ju stified  su its w o u ld  b e  to adopt 

the so-called "E n g lish  R u le " in w h ic h  th e  lo s in g  parry is  re­

quired to pay the  legal c o s t s  o f  the  p revailing party-. T h e  

"A m e rica n  S y ste m ", to  the con tra ry , h a s a lw a y s ca lled  u p o n  

the parties to  pay their o w n  legal c o s t s  n o  m atter the o u t­

co m e  T h e  A m erica n  Rule h a s b een  ero d ed  to a co n sid e ra b le  

exten t in  recent y e a rs m sp ecia l typ e s o f litigation, su c h  as 

v io la tion  o f civil rights, en v iro n m en ta l ca se s , a nd  o th e rs in 

w h ic h  the leg isla ture h a s determ ined  that there are sp ecia l 

c o n s id e ia t io n s ju st ify in g  a form  o f "p e n a lty "  o n  th o se  w h o  

vio late b a sic  rig h ts o f o th e rs. But in  the  d e sig n  field , and  in 

com m ercia l ca se s  genera lly , the A m erica n  Rule still h o ld s.

T h e  "o th e r  s id e  o f the  c o in "  in co n sid e r in g  a ch a n g e  to 

the  E n g lish  Rule, h o w e v e r , is  that it cu ts b oth  w a y s . II the 

d e sig n  p ro fe ssio n a l is  he ld  to ha ve b een  n e g lig e n t h e  w o u ld  

h a ve  to pay the legal c o s t s  o f the  plaintiff.

Pun it ive  Damages

E n g in e e rs a nd  o th e r d e sig n  p ro fe ss io n a ls  h a ve  rarely 

b een  su b jected  to punitive  da m a ges, i.e ., so m e tim e s ca lled 

"sm a rt  d a m a g e s", m ea n in g  that the o ffe n d in g  party ha s 

acted  in su c h  a g r ie v o u s m a n ner that h e  sh o u ld  feel the st in g  

o f  h is  dere liction  b y  h a v in g  to p a y  a pena lty  o n  top  o f actual 

da m a ges. T h is  h a s b e co m e  a m a jor c o n c e rn  in in ju ry  and 

death c a se s , o ften  re su lting  in e n o rm o u s a w a rd s far e x ce e d ­

in g  actual e co n o m ic  lo s s . i.e . lo s s  o f  w a g e s, m ed ica l co st s , 

lo s s  o f u se  o f  property, etc . T h e  D e fe n se  Trial L a w y e r s ' Task  

F o rce  o n  Litigation C o st  C o n ta in m en t h a s p ro p o se d  that 

pu n itive  da m a ges be elim inated entire ly , o r at least severe ly  

restricted  in light o f its a b u se  in recent y e a rs .

R ichard K. W illa rd , A ss ista n t  A tto rn e y  G en era l, C iv il 

D iv is io n , D epartm ent o f Ju st ic e , h a s o b se rv e d :

" A n o t h e r  rem arka b le  d e v e lo p m e n t  in  to r t  a c­

t io n s  b e tw e e n  p riv a te  p a rt ie s i s  th a t a w a rd s  o f  

p u n it iv e  d a m a g e s h a v e  in c re a se d  d ra m a tica lly . 

P u n itiv e  d a m a g e s w e re  o r ig in a lly  in te n d e d  to  

p u n ish  p a rt icu la r ly  e g re g io u s  o r  m a lic io u s c o n ­

d u ct. S u ch  d a m a g e s m a y h a v e  a p la ce  in  a s y s ­

tem  b o tto m ed  o n  fa u lt. O n e  w o u ld  th e re fo re  

e x p e ct  tha t a s th e  to rt  sy ste m  m o v e d  a w a y  fro m  

fa u lt, p u n it iv e  da m a ge a w a rd s  w o u ld  b e co m e  

ra re r . In ste a d , th e  in c id e n c e  a n d  size  o f  p u n it iv e  

a w a rd s  se e m  to  be in c re a s in g .

If  t h is  t re n d  to w a rd  m a ss iv e  in c re a se s  in  p u n it iv e  

a n d  n o n e c o n o m ic  d a m a g e s c o n t in u e s , it s  im pact 

o n  th e  e c o n o m y  o f  t h is  n a t io n  is  lik e ly  to  be 

d e v a sta t in g ."
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A  c lo se ly  related a sp ect o f  the  drive fo r tort reform  is 

h u g e  a w a rd s fo r pa in and  su ffe r in g . T h is  h a s rea ch ed  the 

po int o f  b rin g in g  about co rrective  leg isla tive a ctio n  in so m e  

states. T h e  m o st nota b le  a ctio n  a lo n g  th is line  w a s  the 

en a ctm ent in Ca lifo rn ia  o f a flat S 250 .0 0 0  m axim um  lim ita­

tion  m m edica l m alpractice a ct io n s fo r "n o n -e c o n o m ic  lo s se s  

to  co m p e n sa te  for pa in , su ffe ring , in co n v e n ie n c e , p h y sica l 

im pairm ent, d isfig u rem e n t, a n d  o th e r n o n -p ecu m a ry  

d a m a g e ."

T h e  statute w a s  prom ptly ch a llen g ed  o n  co n stitu tio n a l 

g ro u n d s, but w a s  u p he ld  b y the  C a lifo rn ia  Suprem e C o u rt. 

Fe in  v . P erm a n en te  M e d ica l G ro u p , 6 9 5  P. 2 d  6 6 5  ( 19 8 5 ) . 

A n  appeal w a s  taken to the U .S . Suprem e C o u rt, w h ic h  

d ism isse d  the appeal " fo r  w a n t o f a sub stantia l federal q u e s­

t io n ,"  w ith o u t  w ritten  o p in io n . That type o f re jection  by the 

Suprem e C o u rt is  a d e c is io n  o n  the  m erits, su g g e st in g  that a 

n u m b er o f o th e r sta te s m ay w e ll fo llo w  the Ca lifo rn ia  p re ce ­

d ent n o w  that the Suprem e C o u rt h a s fo u n d  n o  co n st itu ­

tional o b je ct io n  at the  federal level. H o w e v e r, the  is su e  is far 

from  b e in g  fina lly  re so lv e d . Ju s t ic e  B yro n  W h ite , the lo n e  

d isse n t in g  m em ber o f the Suprem e C o u rt, o p in e d  that the 

C o u rt sh o u ld  h a ve  taken the ca se  fo r full re v ie w  b eca u se  

o th er state co u rts ha ve  rejected  sim ilar lim its. Ju s t ic e  W h ite  

predicted , in effect, that the is su e  w ill even tua lly  be back 

b efo re  the  Suprem e C o u rt a s m ore sta te s en a ct sim ilar 

lim itations.

T h e  issu e  m ore d irectly  im pacts the  m edica l p ro fe ss io n , 

but is n e v e rth e le ss sign ifica n t fo r the d e sig n  p ro fe s s io n s  if the 

trend fo r a larger sh a re  o f d e sig n  c a se s  to in v o lv e  b od ily  in ­

ju r y  o r death  co n t in u e s .

Jo int and  Several L iability

If a ca se  in v o lv e s severa l d e fen d a nts, w h ic h  is  n o t 

u n u su a l in  co n stru c t io n  in d u stry  o p era tio n s, a n d  if ju d g m e n t 

is  rend ered  a ga in st all the d e fen d a n ts the  state la w  m ay 

make e a ch  defend a nt fu lly  liable fo r the to ta lju d g m en t. e v en  

if a particular defenda nt w a s  o n ly  n eg lig en t to  a sm all 

degree . T h u s, the  d o ctrin e  o f jo in t  and  se v e n l iiability, p o se s  

se r io u s d a n g ers to d e sig n  p ro fe ss io n a ls  ca u g h t up  in  a multi- 

d efen d a nt ca se . S u p p o se  that the e n g in e e r w a s  o n ly  5 

percen t n eg lig ent, a nd  the co n tra cto r, su b co n tra cto r, 

o w n e r , o r o th e r liable parties are n o  lo n g e r in b u s in e s s , o r 

ha ve b een  a d judged  bankrupt, o r ha ve inadequate a sse t s  to 

pay their sha re . T h e  e n g in e e r in  that situa tion  is  liable fo r the  

entire a w a rd .

V a rio u s tort reform  g ro u p s are n o w  p u sh in g  fo r a 

ch a n g e  in  the state la w s to  e lim inate the jo in t  a n d  severa l 

d o ctrin e  a nd  require that e a ch  d e fen d a n t pay its fair sh a re  to 

the d egree  it co n trib u ted  to  the  dam age. T h e  a lternative to 

jo in t  a nd  severa l, o r  co u rse , is the  d o ctrin e  o f com p arative  

n e g lig e n ce . T h is  m ea n s, o f co u r se , that in  a particu lar situ a ­

Pain and Suffering
tio n  the plaintiff m ay n ot co lle ct the  full a w a rd  if o n e  o r m ore 

o f the  co -d e fen d a n ts is 'ju d g m e n t  p ro o f" , but that is  a risk 

that the  p la intiff sh o u ld  sh a re  in b rin g in g  the  a ction  in the 

first p lace. T h e  o b v e rse  a rgum ent to the  effect that n o  matter 

the  plaintiff m u st be "m a d e  w h o le "  at the  e x p e n se  o f 

a nother, e v e n  if unfa irly , re flects w h a t is p e rha p s the  m ost 

b a sic  ca u se  o f all o f the liability c r is is— that w e  w a n t to live in 

a risk-free so c ie ty . But the  real is su e  is n o t w h e th e r  w e  ca n  

a ch ie v e  the  im p o ssib le  o f a "r isk - fre e " so c ie ty , rather h o w  to 

m o st fairly a llocate th o se  risk s.

Structured Settlements

A n o th e r area o f  tort reform  m u ch  to be d esired  is  a 

req u irem ent fo r structu red  se ttlem en ts in the  ca se  o f very  

large a w a rd s. A g a in , th is perta in s m ain ly  to in ju ry  and  death 

a w a rd s If the a w a rd  is required to be paid in o n e  lum p su m  

it a m o u n ts to  m u ch  m ore than the  a m ount o f the a w a rd  in 

that the large a m ount is  in vested  and  o v e r a period  o f y e a rs 

m ay a m ount to tw ice  o r m ore the orig ina l a m ount. T h is  kind 

o f ca se  a r ise s m a in ly  w h e n  an in ju red  p e rso n  n e e d s a 

sub stantia l su m  ea ch  yea r for an indefin ite period  to pay for 

h o u s in g , fo o d , n u rs in g  care, specia l equ ipm ent, etc. U n d er a 

structu red  settlem ent a rra ngem ent the  a m ou n t o f the aw a rd  

is n o t ch a n g ed , but is  payable o v e r the y e a rs, w h ic h  m ea n s 

that the liable d e fen d a nt m ay put a co n sid e ra b ly  le sse r  su m  

in so m e  form  o f  trust o r e s c r o w  a cco u n t to  p rov id e  the re­

quired a m ou n t ea ch  yea r, p rob a b ly  ad justed  for inflation.

T h e  a rrangem ent is m u ch  like rhe ca se  in w h ic h  the 

w in n e r  o f a state lottery w in s  a m illion  do lla rs. In  fact, the 

w in n e r  d o e s  n ot rece ive  a lum p su m  o f  o n e  m illion dollars. 

Rather, h e  m ore  likely re ce iv e s S50 .000 a yea r fo r 20  yea rs, 

a nd  the state d e p o sit s w h a te v e r le sse r  a m ou n t is required in 

a specia l a cco u n t to  p rov ide that a m ount ou t o f  principal 

a nd  interest.

Collateral Source Rules

W h e n  a ju d g m e n t  is  m ade in favor o f a n  in ju red  plaintiff 

the ju ry  is required to then  a scerta in  the a m o u n t o f da m a ges 

a nd  the a m ou n t to be a w a rd ed . But the ju ry  is  n o t  a dv ised  

o f the a m o u n ts w h ic h  m ay be rece ived  b y the  plaintiff from  

o th e r so u rc e s , su c h  a s w o rk e r co m p e n sa tio n  benefits, 

private in su ra n ce , em p lo yer p a ym en ts, a nd  the  like. T h u s, 

the ju ry  is  left in  the dark in ca lcu la ting  the  a m o u n t o f 

d a m a ges to  be a w a rd ed  in term s o f  o ffse tt in g  benefits 

related to the  in ju ry . T h is  so-ca lled  "co lla te ra l so u rce  ru le ", 

w h ic h  p roh ib its the  d efend a nt from  o ffe rin g  e v id en ce  o f 

o th e r benefits, se rv e s  to g ive  the plaintiff add itiona l b ene fits 

o v e r  and  a b o ve  th o se  determ ined  b y the ju ry .

T h e  b a sic  co n ce p t o f m o n e y  d a m a ges fo r o n e  in jured 

b y  the  n e g lig e n ce  o f a n o th e r is to rea ch  a re su lt w h ic h  is sa id 

to "m a k e  the plaintiff w h o le ” , that is, to  co m p e n sa te  rhe  in­
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ju re d  party fo r "o u t-o f-p o ck et" lo s se s  (leaving a sid e here  the 

is su e  o f p u n itive  da m a ges, d isc u sse d  above).

Several o f  the state liability reform  stu d ie s ha ve  a cco rd ­

in g ly  recom m en d ed  that the  collatera l so u rc e  ru le sh o u ld  be 

repealed so  that a m ore  equitable resu lt w ill o c c u r  fo r b oth  

parties, th e reb y  red u cin g  th e  im pact o f  liability a w a rd s and 

related in su ra n ce  c o s t s  w ith o u t  p en a liz ing  the  plaintiff.

In-House Contro ls

A lth o u g h  it h a s b een  sa id  a nd  w ritten  ad n a u se a m , the 

sin g le  best th in g  a n  e n g in ee r ca n  d o  to limit, if n o t avoid , 

liability c la im s is to e x e rc ise  tight --ontrol o v e r in -h o u se  opeu. 

t io n s. u se  legally and  techn ica lly  so u n d  d o cu m e n ts , m on itor 

on-site  fu n c t io n s  o f a ss ig n e d  p e rso n n e l d u rin g  the  c o n st ru c ­

tion  p h a se , a nd , in genera l, a p p roa ch  every  pro ject w ith  o n e  

eye  o n  the liability potentia l.

A m o n g  the  to o ls  available fo r genera l g u id a n ce  a nd  

a ss ista n ce  are the NSPE/PEPP "A rch ite ct-E n g in e e r Q ua lity  

C o n tro l M a n u a l" , (NSPE Pub. N o . 19 5 7 ) , th e  NSPE/l-EPP 

"O ff ic e  P o licy  H a n d b o o k ". (NSPE Pub. N o . 19 6 7 ) . and  a 

60-m inute v id eo  sem in a r entitled "  P ro fe ssio n a l [L iab ility".

A lso , a s p rev io u sly  m en tio ned , the E n g in e e rs ' Jo in t  

C o n tra ct  D o cu m e n ts  C o m m ittee h a s o v e r the y e a rs deve l­

o p ed  a set o f d o cu m e n ts w h ic h  attem pt to  p rov id e  contract 

term s w h ic h  are fair to  the en g in ee r, the o w n e r  and  the  c o n ­

tractor. (A ppend ix D).

There  are n u m e ro u s o th e r so u rc e s  o f  in fo rm a tion  from  

o th e r so c ie t ie s, private p u b lish e rs a nd  public a g e n c ie s w h ic h  

m ay be he lp fu l. It is  re co g n ized  that an e n g in e e r ca n n o t 

sp e n d  all h is  time o n  a project w ith  the o n ly  em p h a sis o n  

liability e xp o su re , but to a rea so n a b le  d eg ree  the exten t to 

w h ic h  the liability p o ssib ilit ie s are kept in m ind and  in 

ba lance w ith  techn ica l a nd  m anageria l fu n c t io n s the 

e n g in e e r w ill b e  w e ll served .

The Coa l it ion  Approach

Part o f  th is sp ecia l report d ea ls w ith  a ction  item s 

en g in e e rin g  a nd  related so c ie t ie s ca n  tackle o n  their o w n , 

but ho p efu lly  w ith  the  su p p ort o f  o th e r in terested  g ro u p s. A  

larger part o f  the  prob lem  areas, particu larly th o se  identified 

a s tort reform , w ill require in v o lv em en t in b roader co a lit io n s 

o f o th e r p ro fe ss io n s and  public g ro u p s, su c h  a s o rga n iza ­

tio n s o f  m unicipa litie s and private c o n c e rn s  hard hit b y  the 

liability c r is is .

A  n u m b er and  variety o f tort reform  co a lit io n s are d eve l­

o p in g  a rou n d  the co u n try . Som e o f  th e se  ha ve b een  a u thor­

ized b y  state leg isla tion , o th e rs b y  a ction  o f  the g o v e rn o r. 

T h e  private g ro u p s range from  m a nufa ctu rers co n ce rn e d  

w ith  p rod u ct liability, to state ch a m b e rs o f co m m erce , a nd  to 

a tto rney g ro u p s, b o th  from  the sta n d p o in t o f  d e fe n se  at­

to rn e y s and trial la w y e rs w h o  are the  natural o p p o n e n ts o f
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tort re form . N SPE h a s o rga n ized  a liability task fo rce  to 

m o n ito r d ev e lo p m en ts at the  nationa l level a n d  to  co o p era te  

w ith  state g ro u p s. It b e h o o v e s  e a ch  state so c ie ty  to a scerta in  

the sta tu s o f th e se  d ev e lo p m en ts in the state, and  to partici­

pate to  the  extent p o ss ib le  w ith  su c h  co a lit io n s o r separate 

reform  g ro u p s in  o rd er that the v ie w s o f  the  en g in e e rin g  p ro ­

fe ss io n  are e xp re sse d  a s the ca m p a ig n  fo r tort reform  p ro g ­

re s se s . It is particu larly im portant that the  state so c ie t ie s m ake 

early co n ta ct w ith  sta te -sp o n so red  liability stu d y  g ro u p s and 

seek  app o in tm ent o f  at least o n e  e n g in e e r in su c h  b o d ie s.

In trie final a n a ly sis , e v e ry  g ro u p  in v o lv e d  in  the reform  

m o vem en t h a s agreed  that the g reatest su c c e s s  ca n  be 

a ch ie v e d  o n ly  if the  genera l public is  m ade a w a re  o f  the 

is su e s  a nd  th e  need  fo r co rrect ive  a ctio n . T h is  is  h a p p en in g  

a lready to a co n sid e ra b le  exten t a s ch ild  ca re  c lin ic s  c lo se , 

m unicipa litie s " g o  o u t o f  b u s in e s s " ,  for lack o f  in su ra n ce  or 

face e n o rm o u s tax in cre a se s to  pay the h ig h e r p rem ium s, a s 

o b ste tric ia n s ce a se  practice , a s ho sp ita l rates so a r , and s o  o n  

d o w n  th e  line . A s  the  genera l pub lic is  m ade aw a rd  o f  the 

prob lem , a nd  particu larly c o m e s to u n d ersta n d  that the 

ultim ate lo se r s  are th o se  w h o  pay ' e ta xe s and  th e  in ­

crea sed  c o s t  o f  p ro d u cts a nd  se rv ice s , the  op p o rtu n ity  fo r im ­

p rovem ent in the legal ju st ic e  sy ste m  w ill em erge .

In  th is co n n e c t io n , a potentia lly  s ig n ifica n t d eve lop m ent 

h a s o ccu rre d  at the federal level w ith  the a n n o u n ce m e n t by 

A tto rn e y  G en era l E d w in  M e e se  o f the appo intm ent o f  an 

in te ra g en cy  To rt P o licy  W o rk in g  G ro u p . T h is  federal g ro u p , 

u n d er the  d irection  o f A ss ista n t  A tto rn ey  G en era l R ichard K. 

W illa rd , hea d  o f  the C iv il D iv is io n , w h o  h a s sp o k en  o u t 

st ro n g ly  o n  the  need  fo r tort reform , w ill co n s id e r  a broad 

ra nge o f  p o licy  is su e s  that relate to the cu rren t c r is is  o f  the 

tort sy ste m .

T h e  federal in te ra g en cy  g ro u p  is in tend ed  to re co m ­

m en d  leg isla tive , regu la tory a n d  litigative p ro p o sa ls at the 

federal leve l. A lth o u g h  the m a jor s c e n e  o f a ction  in  tort 

reform  m u st o c c u r  at the  state level, the  eventua l report o f 

the  federal g ro u p  w ill n o t o n ly  se rv e  to  p re se n t sp ecific  p ro ­

p o sa ls , but, m o re  im portantly , w ill be  a key fa ctor in b rin g in g  

to the a ttention  o f  the  pub lic the  n eed  fo r a ctio n .



Appendix A

A N  A C T  R E L A T IN G  T O  W O R K E R S ' C O M P E N S A ­

T IO N ; A M E N D IN G  8 5  O .S . 1 9 8 1 .  S E C T IO N  12 . A S  

A M E N D E D  BY S E C T IO N  I .  C H A P TE R  3 7 . O .S .L . 19 8 2  

|8 5  O .S . SUPP. 19 8 3 . S E C T IO N  1 2); P R O V ID IN G  P R O ­

C E D U R E S  R E L A T IN G  T O  E X C L U S IV E  LIA B ILITY . E X ­

C E P T IO N S, C O U R T  A C T IO N S , A N D  IM M U N IT Y  IN ­

C L U D IN G  P ERSO N S T O  W H IC H  L IM IT E D  L IA B ILITY 

APPLIES T O .

BE IT  E N A C T E D  BY T H E  P EO P LE O F  TH E  S T A T E  O F  

O K L A H O M A :

S E C T IO N  I .  A M E N D A T O R Y  8 5  O .S . 1 9 8 1 .  Sectio n  12 , 

a s a m en d ed  b y  Sectio n  I .  C h a p ter 3 7 . O .S .L . 19 8 2  (85  O .S . 

Supp. 19 8 3 , Sectio n  !2 |  is a m en d ed  to read a s fo llo w s : 

Sectio n  12 . T h e  liability p re scrib ed  in Sectio n  1 1  o f th is 

title sha ll be e x c lu s iv e  a nd  in p lace  o f  all o th e r liability o f the 

em p lo yer a nd  a n y  o f  h is  e m p lo y e e s a ny  arch itect, p ro fe s­

s io n a l e n g in ee r, o r land  su rv e y o r reta ined to perform  p ro fe s­

s io n a l se rv ice s o n  a co n stru c t io n  pro ject, at co m m o n  la w  o r 

o th e rw ise , for su ch  in ju ry , lo s s  o f se rv ice s, o r death to the 

em p lo yee , o r  the  sp o u se , p e rso n a l representative , parents, 

o r  d e p e n d e n ts o f the  em p lo yee , o r a n y  o th er p e rso n . If an 

em p lo yer h a s failed to se cu re  the pa ym ent o f  co m p e n sa tio n  

fo r h is  in ju red  em p lo yee , a s p rov ided  for in th is title, an  in ­

ju re d  em p lo yee , o r h is  legal rep re sen ta tive s if death re su lts 

from  the  in ju ry , m ay m ainta in  a n  a ction  in the  co u rts for 

d a m a ges o n  a cco u n t  o f  su c h  in ju ry , a nd  in su c h  a ction  the 

d e fen d a n t m a y n ot plead o r  p ro v e  a s a d e fe n se  that the in ­

ju ry  w a s  ca u se d  by the n e g lig e n ce  o f a fe llo w  serva nt, o r 

that the  em p lo yee  a ssu m e d  the risk o f  h is  em p loym ent, o r 

that the in ju ry  w a s  d u e  to the co n trib u to ry  n e g lig e n ce  o f the 

em p lo yee ; p rov id ed :

(i) T h e  im m un ity  created  b y  the p ro v is io n s o f th is s e c ­

tion  sh a ll n o t exten d  to a ctio n  b y  an em p loyee , o r the 

sp o u se , p e rso n a l rep resentative , parents, o r  d ep e n d e n ts o f 

the em p lo yee , o r  a n y  o th e r p e r so n  aga inst a n o th er em ­

p loyer, o r  its em p lo yee s, o n  the  sa m e  jo b  a s the in ju red  o r 

d e ce a se d  w o rk e r w h e re  su c h  o th e r em p loyer d o e s not 

stand  in the p o sit io n  o f  an  interm ediate or principa l em p loyer 

to  th e  im m ediate em p lo yer o f  the  in jured o r d ece a se d  

w o rk e r :

(ii) T h e  im m unity  created b y the  p ro v is io n s o f th is s e c ­

t io n  sha ll n o t exten d  to  a ction  a ga in st a n o th e r em p loyer, or 

its em p lo yee s, o n  the sa m e jo b  a s the in ju red  o r  d ece a se d  

w o rk e r e v en  th o u g h  su c h  o th e r em p loyer m ay be c o n ­

sidered  a s sta n d in g  in  the  p o sit io n  o f  a sp ecia l m aster o f a 

lo a ned  se rv a nt w h e re  su ch  sp ecia l m aster n e ither is the im ­

m ediate em p lo yer o f the in jured or d ece a se d  w ork er n o r 

sta n d s in the p o sit io n  o f a n  interm ediate o r principa l 

em p loyer to the im m ediate em p loyer o f the in jured or 

d ece a se d  w o rk e r; and

jin| T h is  p ro v is io n  sha ll n o t be co n stru e d  to abrogate 

the  loa ned  se rv a n t d o ctrin e  in a n y  re sp ect o th e r tha n  that 

d e scrib e d  in paragraph jiij o f th is se ct io n . T h is  se c t io n  sha ll 

no t be co n stru e d  to relieve th e  em p lo yer from  a n y  o th e r 

pena lty prov ided  fo r in th is title fo r failure to  se cu re  the pa y­

m ent o f co m p e n sa tio n  prov ided  for in th is title.

(iv) For the p u rp o se  o f e x ten d in g  th e  im m unity  o f th is 

se ct io n , a ny  a rch itect, p ro fe ssio n a l en g in e e r o r  land 

su rv e y o r sha ll be  deem ed  a n  interm ediate o r  principal 

em p lo yer for se rv ice s perform ed at o r o n  the site o f  a c o n ­

stru ctio n  project, but th is im m unity sha ll n o t exten d  to the 

n eg lig en t preparation o f  d e sig n  p la n s and  sp ec ifica tio n s.
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Appendix B

RELATING TO  DESIGN PROFESSIONAL 
CONC IL IAT ION PANEL.

BE IT E N A C T E D  BY TH E  LEG ISL A TU R E  O F  TH E STA TE  

O F  H A W A II:

S E C T IO N  1 .  C ha p ter 6 7 2 , H aw a ii R ev ised  Statutes, is 

a m end ed  b y a dd ing  tw o  n e w  se c t io n s  to read a s fo llo w s :

" § • 6 7 2  D eterm ina tion  o f  unsu itab ility . A n y  party or 

a ny  p e rso n  se rv ed  w ith  n o tice  o f  a claim  m ay file a m otion  

w ith  c ircu it co u rt in the ju d ic ia l circu it in w h ic h  the claim  

a ro se  for a determ ination  that the su b ject matter o f the 

d ispu te is un su ita b le  for re v ie w  b y a p a nel u n d er th is 

ch a oter; p rov ided  that n o  su c h  application  m ay be filed 

w ith in  ten  d a ys o f  the  date o n  w h ic h  the cla im  is sch e d u le d  

to be heard  b y a panel o r after su c h  a hea ring  h a s taken 

place.

In d eterm in ing  w h e th e r  the  sub ject m atter o f a d ispute 

is  un su ita b le  fo r d isp o sit io n  p u rsua nt to th is chapter, a court 

m ay co n sid e r :

1 1 ) T h e  m agn itude o f the  potentia l a w a rd , o r a n y  issu e  

o f b road public c o n c e rn  ra ised  b y the su b ject m atter u n d erly­

in g  the d ispu te ;

(2) P rob lem s referred to  the  co u rt w h e re  co u rt 

regulated d isco v e ry  is n e ce ssa ry ;

(3) T h e  fact that the m atter in d ispu te is  a rea so na b le  o r 

n e ce ssa ry  is su e  to be re so lv ed  in p en d in g  litigation a nd  in ­

v o lv e s o th er m atters n o t co v e re d  b y  o r related to th is 

chapter;

(4) T h e  fact that the d e sig n  p ro fe ss io n a l's  in vo lv em en t 

in the m atter is d ist in ct ly  se co n d a ry  in im p orta nce to the  in ­

vo lvem en t o f parties n o t co v e re d  by th is chapter;

(5) T h e  potentia l fo r u n rea so n a b le  d e la y s in rea ch in g  

a n y  re so lu tio n  o f  the  m atter b y  its referral to  a panel pur­

su a nt to  th is chapter; o r

(6) T h e  fact that there are to o  m a n y parties o r is su e s  in­

v o lved  to be e ffective ly  ha nd led  b y  the inform al p ro c e sse s  o f 

th is chapter.

A n y  su c h  app lication  to the  circu it co u rt sha ll be m ade 

and  heard  in a su m m a ry  m a n ner a nd  in  a cco rd a n ce  w ith  

p ro ced u re s fo r the  m aking and  hea ring  o f  m o tio n s.

§ 6 7 2 -  Certificate o f  co n su lta tio n , (a) a n y  claim  

filed u n d er th is chap ter sha ll be a cco m p a n ied  b y  a certificate 

w h ic h  d ecla re s o n e  o f  the  fo llo w in g :

( I)  Tha t the  a tto rney h a s rev iew ed  the  fa cts o f  the 

ca se , that the a tto rney h a s co n su lte d  w ith  at lea st o n e  

d e sig n  p ro fe ssio n a l w h o  is lice n se d  to practice a n d  p ractices

in th is State o r a n y  o th e r state, o r w h o  tea ch e s at an ac­

cred ited  co lle g e  o r u n iversity  and  is lice n se d  to practice m th is 

State o r a n y  o th e r state, in  the sam e d isc ip lin e  a s th e  d e sig n  

p ro fe ss io n a l a ga in st w h o m  the  cla im  is m ade a nd  w h o  the 

a tto rney rea so n a b ly  b e lieve s is  k no w led gea b le  in the re le­

va nt is su e s  in vo lved  in  the  particular a ction , and  that the at­

to rn e y  h a s co n c lu d e d  o n  the b a sis o f su ch  re v ie w  and  c o n ­

su lta tion  that there  is a rea so n a b le  and  m erito rio u s ca u se  for 

the  filing o f  the cla im . T h e  p e r so n s co n su lte d  m ay n ot be a 

party to the  ca se ;

|2) Tha t the a ttorney w a s  unab le  to obta in  th e  c o n su l­

tation required b y  paragraph 1 1 ) b eca u se  a statute o f  limita­

t io n s w o u ld  im pair the a ctio n  and  that the  certificate re­

q uired  b y paragraph (I) co u ld  n o t be o bta ined  b efo re  the 

im pairm ent o f  the  a ctio n . If a certificate is uted p u rsu a nt

to th is  paragraph, the  certificate req o y  paragraph

( I ) sha ll b e  filed w ith in  thirty d a ys after filing  the claim ; o r

(3) That the  a ttorney w a s  unable to obta in  the c o n ­

su lta tion  required  b y  paragraph (I) b eca u se  the a tto rney ha s 

m ade three separate g o o d  faith attem pts w ith  three separate 

d e sig n  p ro fe ss io n a ls  to obta in su c h  co n su lta t io n  a nd  n o n e  o f 

th o se  co n ta cted  w o u ld  agree to su c h  a co n su lta t io n .

(b) W h e re  a n  a ttorney in ten d s to rely so le ly  o n  a failure 

to in form  o f  the c o n se q u e n c e s  o f  a p roced u re , th is se c t io n  

sha ll be inapp licab le . T h e  a ttorney sha ll certify  u p o n  filing o f 

the  claim  that the  a tto rney is  re ly ing  so le ly  o n  the  failure to 

in form  o f the  c o n se q u e n c e s  o f a p ro ced u re  a nd  fo r that 

re a so n  is n o t  filing  a certificate a s required b y  th is se ct io n .

(c) F o r the p u rp o se s o f th is se c t io n , th e  a tto rney sha ll 

n o t be required to d isc lo se  the  n a m es o f d e sig n  p ro fe ssio n a ls 

co n su lte d  to fulfill the req u irem ents o f su b se c t io n  (a).

(d) U n le ss  a certificate is  filed p u rsu a nt to  su b se c t io n  (a) 

o r (b). the claim  sha ll n o t  be rece ived  fo r filing  b y the  depart­

m e n t .”

S E C T IO N  2. Sectio n  6 7 2 - 1 ,  H aw aii Rev ised  Statutes, is 

a m end ed  to  read a s fo llo w s :

” § 6 7 2 - 1  D e fin it io n s. F o r the p u rp o se s o f  th is chapter: 

"D e s ig n  p ro fe ss io n a l”  m ea n s a p ro fe ssio n a l en g in eer, 

a rch itect, su rv e y o r o r la n d sca p e  a rch itect.

"E n t it ie s  em p lo y in g  d e sig n  p ro fe s s io n a ls "  m e a n s p ro ­

fe ss io n a l co rp o ra t io n s o r  o th e r b u s in e s s  stru ctu re s u n d er 

w h ic h  d e sig n  p ro fe ss io n a ls  m ay practice a n d  does n o t in ­

c lu d e  n o n -d e sig n  p ro fe ssio n a l e n t it ie s ."

S E C T IO N  3 . Sectio n  6 7 2 -2 , H aw a ii R ev ised  Statutes, is 

a m end ed  to read a s fo llo w s :
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" § 6 7 2 - 2  A c t io n s  a g a in st  a rch ite c t s , p ro fe ss io n a l 

e n g in e e rs su rv e y o rs, a nd  la n d sca p e a rch itects. In a n y  action  

fo r d a m a ges a rising  ou t o f the a lleged p ro fe ssio n a l n eg li­

g e n ce  o f a ct io n s perform ed in  the p ro fe ssio n a l practice of a 

p e rso n  h o ld in g  a lice n se  a s a p ro fe ssio n a l en g in eer, architect, 

su rv e y o r , o r la n d sca p e  a rch itect u n d er chapter 4 6 4 , before 

the tim e o f  filing the  com p la int, the  a ggrieved  p e rso n  sha ll 

file a claim  w ith  the d e sig n  p ro fe ssio n a l con cilia tio n  panel.

S E C T IO N  4 . Sectio n  6 7 2 -3 . H aw a ii Rev ised  Statutes, is 

a m end ed  to read as fo llo w s :

" § 6 7 2 - 3  D e sig n  p ro fe ssio n a l co n c ilia t io n  panel; co m ­

p o sit io n , se le c t io n , co m p en sa t io n , (a) T h e re  are e sta b lished  

co n c ilia t io n  p a n e ls w h ic h  sha ll re v ie w  a n d  render f in d in g s 

and a d v iso ry  o p in io n s o n  the is su e s  o f liability and  da m a ges 

in tort c la im s aga inst p ro fe ssio n a l a rch itects, e n g in ee rs, 

su rv e y o rs, and  la n d sca p e a rch itects.

l'b) A  d e sig n  p ro fe ssio n a l co n c ilia t io n  panel, hereafter 

ca lled " th e  p a n e l" , sha ll be fo rm ed fo r ea ch  claim filed pur­

su a nt to  se c t io n  6 72-4  and  after e a ch  panel renders its d e c i­

s io n  o r the  claim  is o th e rw ise  d isp o se d  o f it sha ll be  d is­

band ed . E a ch  d e sig n  p ro fe ssio n a l co n cilia t io n  panel sha ll 

c o n s is t  o f o n e  ch a irp e rso n  se lected  from  a m o ng  p e rso n s 

w h o  are familiar w ith  a n d  exp erie n ced  in the tort cla im s 

settlem ent p ro c e ss, o n e  a ttorney lice n se d  to practice in the 

co u rts  o f the  State a nd  exp erienced  in trial practice, and  o n e  

architect, en g in ee r, su rv ey o r, o r la n d sca p e  a rch itect licen sed  

to p ractice  u n d er ch a p ter 4 6 4 . T h e  ch a irp e rso n  sha ll be ap­

po in ted  b y the  ch ie f ju st ic e  o f the  su p rem e court o f H aw aii. 

T h e  a tto rn ey  sha ll b e  appo inted  b y the  ch a irp e rso n  from  a 

list o f  n o t le s s  than thirty-five a tto rn ey s exp erienced  in trial 

p ractice subm itted  a nn u a lly  b y  the suprem e court. T h e  

a rch itect, en g in ee r, su rv e y o r , o r la n d sca p e  arch itect sha ll be 

appointed  b y  the ch a irp e rso n  from  a list o f  n ot le ss  than 

thirty-five d e sig n  p ro fe ss io n a ls  subm itted a nnua lly  by the 

board  o f reg istration  o f p ro fe ssio n a l e n g in e e rs, a rch itects, 

su rv e y o rs, a nd  la n d sca p e a rch itects.

T h e  ch a irp e rso n  sha ll p reside  at the m eetin g s o f the 

panel. T h e  ch a irp e rso n  and  all panel m em bers sha  I b e  c o m ­

p en sa ted  at the rate o f S30 0  per cla im  ha nd led  w h ic h  w ill 

b eco m e  payable w h e n  the d e c is io n  o f  the panel is subm itted  

and sha ll be  paid a llo w a n ce s fo r travel a nd  liv ing e x p e n se  

w h ic h  m ay be in cu rred  a s a resu lt o f  the perform a nce o f 

their du tie s a nd  th ey  sha ll be  paid b y  the departm ent o f c o m ­

m erce  and  co n su m e r affairs from  fu n d s co lle cted  from  the 

cla im ant a nd  defendant, to be sh a red  equa lly . T h e  cla im ant

sha ll d ep o sit S 4 5 0  w ith  the departm ent u p o n  the filing o f the 

claim  a nd  the failure to d o  so  sh a ll resu lt in the claim  b e in g  

rejected  fo r filing . T h e  d e sig n  p ro fe ssio n a l sha ll d ep o sit S 4 50  

w ith  th e  departm ent w ith in  tw e n ty  d a y s o f b e in g  se w e d  

w ith  the  claim  and  the  failure to d o  so  sha ll resu lt in term ina­

tion  o f  p ro ce e d in g s u n d er th is chapter a llo w in g  the cla im ant 

to p roceed  in a cco rd a n ce  w ith  se ct io n  6 7 2 - 8  If the cla im  is 

w ith d ra w n , determ ined  to be un su ita b le  fo r p ro ce e d in g s 

u n d er th is chapter, o r o th e rw ise  term inated w ith o u t par­

ticipation by a panel, the departm ent sha ll return all m o n e y s 

co lle cted  to the re sp ective  parties.

T h e  o ffice  and  m eeting  space , secretaria l and clerica l 

a ss ista n ce , o ffice  equ ipm ent a nd  o ffice  su p p lie s for the board 

sha ll be fu rn ish e d  by the departm ent o f co m m e rce  a nd  c o n ­

su m er affairs

T h e  board  o f reg istration  sha ll prepare a list o f  a rch itects, 

e n g in e e rs, su rv e y o rs, and  la n d sca p e  a rch itects a lo n g  w ith  

their re sp ective  sp ecia ltie s w h o  sha ll then  be co n sid e re d  c o n ­

su ltants to  the panel in their re sp ective  fie ld s. Panel m em bers 

m ay co n su lt  w ith  o th er legal, techn ica l, a n d  in su ra n ce  

sp ec ia lists. A n y  co n su lta n t ca lled b y the  panel to appear 

before the  panel sha ll be  paid a n  a llo w a n ce  for travel a n d  liv­

in g  e x p e n se s  w h ic h  m a y be incu rred  a s a resu lt o f  su c h  per­

s o n ’s  a p pea ra nce b efo re  the panel. S u ch  c o s t s  sha ll b e  paid 

b y  the departm ent o f co m m erce  and  co n su m e r a ffa irs ."

SE C T IO N  5. Sectio n  6 7 2 -4 , H aw aii R ev ised  Statutes, is 

a m end ed  by a m en d in g  su b se ct io n  (a) to  read a s fo llo w s :

” |a) A n y  p e rso n  o r h is  rep resentative cla im ing  that a 

tort h a s b een  com m itted  b y  the d e sig n  p ro fe ssio n a l o r e n ­

tities em p lo y in g  su c h  d e sig n  p ro fe ss io n a ls  sha ll file a claim  

w ith  the  departm ent o f  co m m erce  and  co n su m e r affairs 

before  a su it b a sed  o n  the cla im  m ay be co m m e n ce d  in a n y  

co u rt o f the  State. A ll c la im s sha ll be subm itted  to the depart­

m ent o f  co m m e rce  a nd  co n su m e r affairs in  w rit in g  o n  fo rm s 

p rov ided  b y  the departm ent. If the claim  is p re sented  ora lly, 

the departm ent o f co m m e rce  a nd  co n su m e r affairs sha ll 

red u ce  th e  claim  to w rit in g . T h e  cla im ant sha ll se t fo rth  fa cts 

u p o n  w h ic h  the  claim  is o r m a y be b a sed  and  sha ll in c lu d e  

the  n a m es o f all parties aga in st w h o m  the  claim  is or m a y be 

m ade w h o  are k n o w n  to the cla im ant. W ith in  five b u s in e s s  

d a y s thereafter, the panel sha ll g ive  n o t ice  o f the claim , by 

certified mail, to  all a rch itects, e n g in e e rs, su rv e y o rs, o r  la nd­

sca p e  a rch itects and  o th e rs w h o  are o r m ay be parties to  the 

claim  and  sha ll fu rn ish  co p ie s o f w ritten  c la im s to su c h  per­

s o n s .  S u ch  n o tice  sha ll se t  forth  a date, n o t  m ore than tw e n ­
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ty d a y s after m ailing the  n o tice , w ith in  w h ic h  a ny  d e sig n  

p ro fe ss io n a l aga in st w h o m  a claim  is m ade m ay file a w ritten  

re sp o n se  to the  claim , a n d  a date a n d  time, n o t le ss  than  five 

d a y s fo llo w in g  the date fo r filing  a re sp o n se , fo r a hea ring  o f 

the p a ne l S u ch  n o tice  sh a ll d e scrib e  the nature a nd  p u rp o se  

o f the p a n e l's  p ro ce e d in g s a nd  sha ll d e sign a te  the p lace o f 

the hea ring . T h e  tim es o rig ina lly  se t fo rth  in the  n o t ice  m ay 

be ch a n g e d  b y  the cha irm a n, o n  due n otice  to all parties, for 

g o o d  ca u se ; p rov id ed  that a party req u estin g  the re sch e d u l­

in g  o f the hea rin g  w ith in  se v e n  d a y s o f the sch e d u le d  date 

sha ll be required in the  so le  d isc re tio n  o f th e  panel ch a ir­

p e rso n  to add itiona lly co m p e n sa te  the  panel in a n  a m o u n t 

equal to  the fee panel m em b ers rece ive  p u rsu a nt to se ct io n  

6 7 2 - 3 . "

S E C T IO N  6. Section  6 7 2 -5 . H aw a ii R ev ised  Statutes, is 

a m ended  iO read a s fo llo w s :

"§6 7 2 -5  D e sig n  p ro fe ss io n a l co n c ilia t io n  panel hear­

in g ; fact-find ing ; ev id e n ce ; vo luntary  settlem ent. Every  claim  

o f a tort sha ll be heard b y  the d e sig n  p ro fe ss io n a l co n cilia t io n  

panel w ith in  thirty d a y s after the  date for filing  a re sp o n se , 

N o  p e r so n s  o th e r than the panel, w itn e sse s , a nd  co n su lta n ts 

ca lled by the panel, and  the  p e r so n s  listed in se ct io n  6 72-6  

sha ll be  p re se n t excep t w ith  the p e rm issio n  o f  the  ch a ir­

p e rso n . T h e  p '  lel m ay, in its d isc re tio n , co n d u c t  an inq u iry  

o f a party, w itn e ss , o r  co n su lt  nt w ith o u t  the  p re se n ce  o f  

a n y  o r all parties.

T h e  hea ring  sha ll be in form a l. T h e  panel m ay require a 

sten o g ra p h ic  record  o f all o r part o f  its p ro ce e d in g s for the 

u se  o f the panel, but su c h  record  sha ll n o t be m ade available 

to the  parties. T h e  panel m a y rece iv e  a n y  ora l o r d o cu m e n ­

tary ev id en ce . Q u e st io n in g  o f parties, w itn e sse s , and  c o n ­

su lta n ts m ay be co n d u cte d  b y  the  panel, and  the panel may, 

in its d iscre tion , perm it a n y  party, o r  a n y  c o u n se l fo r a party 

to q u e st io n  o th e r parties, w it n e s se s  o r co n su lta n ts . T h e  

panel m ay d e sig n a te  w h o . a m o n g  the  parties, sha ll h a ve  the 

b u rd en  o f  g o in g  fo rw a rd  w ith  the e v id e n ce  w ith  re sp ect to 

su c h  is su e s  a s it m ay co n sid e r , a n d  u n le s s  o th e rw ise  

d esign a ted  b y  the panel, w h e n  the  d e sig n  p ro fe ss io n a l's  

re co rd s ha ve  b een  p rov id ed  to the  c'a im ant for the 

cla im a n t's p rop er rev iew , su c h  b urden  sha ll initially rest w ith  

the claim ant at the co m m e n ce m e n t o f  the hea ring .

T h e  panel sha ll ha ve the  p o w e r  to  require b y  su b p o e n a  

the appea ra nce a nd  te stim o n y  o f w it n e s se s  a nd  the  p ro d u c­

tion  o f d o cu m enta ry  e v id e n ce . W h e n  su c h  su b p o en a  

p o w e r  is utilized, n o tice  sha ll be g iv e n  to all parties. T h e

te stim o n y  o f w itn e s se s  m ay be taken either orally before  the 

panel or b y  d ep o sit io n . In ca se s  o f refu sa l to  o b e y  a su b ­

p o en a  is su e d  b y the  panel, the panel m ay invoke the aid o f 

a n y  circu it co u rt in the State, w h ic h  m ay is su e  an o rd er re­

q u iring  co m p lia n ce  w ith  the su b p o en a . Failure to o b e y  su ch  

o rd er m ay be p u n ish e d  b y  the court a s a con tem p t thereof. 

A n y  m em ber o f  the  panel m ay s ig n  su b p o e n a s, adm in ister 

o a th s and  a ffirm ations, exa m ine  w itn e sse s , a nd  rece ive  

e v id e n ce . N o tw ith sta n d in g  su c h  p o w e rs , the  panel sha ll at­

tempt to se cu re  the  vo luntary  appearance, te stim ony , and  

co o p era t io n  o f patties, w itn e sse s , and  co n su lta n ts w ith o u t 

co e rc io n .

A t the  hea ring  o f the panel a nd  in a rriv ing at its o p in io n  

the  panel sh a ll co n sid e r , but n ot be lim ited to. sta tem ents or 

te stim o n y  o f w itn e sse s , co n stru c t io n  d o cu m e n ts, in sp ectio n  

reports, ca lcu la tion s, a nd  o th er re co rd s kept in the u sua l 

c o u r se  o f the  practice o f the d e sig n  p ro fe ssio n a l w ith o u t  the 

n e c e s s it y  fo r o th e r  id e n t if ica t io n  o r a u th e n tica tio n , 

sta tem en ts o f fact or o p in io n  o n  a sub ject co n ta in ed  in a 

p u b lish ed  treatise, period ica l, book  o r pam phlet, or 

sta tem en ts o f  exp erts w ith o u t the n e ce ss ity  o f  the exp erts 

appear g  at the  hea ring . T h e  panel m ay u p o n  the applica­
tion o f a n y  party o r u p o n  its o w n  d e c is io n  appoint a s a c o n ­

su ltant, a n  impartial and  qualified arch itect, eng ineer, 

su rv ey o r, o r la n d sca p e  a rch itect o r o th er p ro fe ssio n a l p e rso n  

o r expert to  testify b e fo re  the panel o r to  co n d u ct  a ny  

n e ce ssa ry  p ro fe ssio n a l o f  expert exam ina tion  o f  the claim ant 

o f relevant ev identia ry m atter a nd  to report to  o r testify a s a 

w it n e s s  thereto . S u ch  a co n su lta n t sha ll n o t be co m p ensa ted  

o r  re im b ursed  excep t fo r travel a n d  liv ing e x p a n se s w h ic h  

m a y be in cu rred  a s a resu lt o f su c h  p e r so n 's  appearance 

b e fo re  the pa nel. S u ch  e x p e n se s  sha ll be paid by the depart­

m ent o f  co m m e rce  and  co n su m e r affairs to be paid a s p ro­

v ided  in Sectio n  6 7 2 -3 . D isco v e ry  by the parties sha ll n o t  be 

a llo w ed .

D u rin g  the  hea ring  a nd  at a n y  time p rio r to the ren d i­

t io n  o f a n  a d v iso ry  d e c is io n  pu rsua nt to se ct io n  6 7 2 -7 , the 

p a ne l m a y e n co u ra g e  the parties to settle o r o th e rw ise  

d isp o se  o f  the ca se  vo luntarily

S E C T IO N  7 . Sectio n  6 7 2 - 10 , H aw a ii R ev ised  Statutes, is 

a m en d ed  to read a s fo llo w s :

" § 6 7 2 - 1 0  Statute o f lim itations tolled. T h e  filing o f  the 

cla im  w ith  the  d e sig n  p ro fe ssio n a l co n cilia t io n  panel sha ll toll 

a n y  applicable statute o f  lim itations, a nd  a n y  su c h  statute o f 

lim itations sha ll rem ain tolled until s ix ty  d a y s after the date
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the d e c is io n  o f the  panel is m ailed o r  delivered  to  the parties; 

p rov ided  that in  n o  ca se  sha ll the applicable statute o f limita­

t io n s be tolled fo r m ore tha n  tw e lv e  m o n th s. If a d e c is io n  by 

the  d e sig n  p ro fe ssio n a l co n c ilia t io n  panel is not rea ch ed  

w ith in  tw e lve  m o n th s, the  statute o f lim itations sha ll re su m e 

ru n n in g  a nd  the  party filing toe  claim  m ay co m m e n ce  a su it 

b a sed  o n  the  claim  in a n y  appropriate co u rt o f th is State T h e  

panel sha ll n o tify  in w rit in g  all parties o f  th is p ro v is io n .”

S E C T IO N  8 . Section  6 7 2 - 1 1 . H aw a ii R ev ised  Statutes, is 

am ended  to read a s fo llo w s :

” § 6 7 2 - 1 1 D u ty  to co o p era te ; a sse ssm e n t  o f c o s t s  and  

fe e s. It sha ll be  the duty o f  every  p e rso n  w h o  files a claim  

w ith  the d e sig n  p ro fe ssio n a l co n c ilia t io n  panel, every  ar­

ch ite ct, en g in eer, su rv ey o r, o r la n d sca p e  a rch itect aga inst 

w h o m  su c h  cla im  is m ade, to co o p era te  w ith  the  d e sig n  p ro ­

fe ss io n a l co n c ilia t io n  p a ne l for the p u rp o se  o f  a ch ie v in g  a 

prom pt, fair, a n d  ju st  d isp o sit io n  o r settlem ent o f su c h  claim , 

p rov ided  that su c h  co o p era tio n  sha ll n o t p re jud ice  the 

su b sta n tive  r ig h ts o f said p e rso n s .

A fter trial o f su c h  claim  o r after settlem ent o f  su c h  claim  

after su it h a s b een  filed, a n y  party m ay apply to  the co u rt in 

w h ic h  the su it w a s  b ro u g h t to ha ve  the c o s t s  o f the a ction  

a sse s se d  a ga in st a n y  party o r a ny  in su ra n ce  carrier or a n y  

o th er p e rso n  p rov id ing  p ro fe ssio n a l liability in su ra n ce  to a 

party d e sig n  p ro fe ssio n a l o r b oth , fo r failure to  coop era te  

w ith  the d e sig n  p ro fe ssio n a l co n cilia t io n  pa nel. T h e  co u rt 

m ay a w a rd  su c h  c o st s , o r  a p ortion  thereof, in c lu d in g  at­

to rn e y 's  fee s, w itn e ss  fee s, in c lu d in g  th o se  o f  expert 

w itn e s se s , c o s t s  o f  d isco v e ry  a nd  tra nscrib ing  d e p o sit io n s, 

a nd  co u rt c o s t s  to  the party a pp ly ing  therefor.

O n  app lica tion  o f  the d irector o f co m m e rce  and c o n ­

su m e r affairs, the co u rt m ay a w a rd  a s a civil pena lty aga inst 

a n y  party o r  a n y  in su ra n ce  carrier o r o th e r p e r so n  p rov id ing  

p ro fe ss io n a l liability in su ra n ce  to a party d e sig n  p ro fe ssio n a l, 

o r  all o r  a n y  co m b in a tio n  o f su c h  p e r so n s , all or a p o rtion  o f 

the c o st s  a nd  e x p e n se s  o f the d e sig n  p ro fe ssio n a l co n c ilia ­

tion  p a ne l attributable to a claim  in v o lv in g  su c h  p e rso n s, if 

the co u rt f in d s that su c h  p e rso n  o r p e r so n s failed to 

co o p era te  w ith  the d e sig n  p ro fe ssio n a l co n c ilia t io n  panel. 

S u ch  pena lty sha ll b e  payable to the genera l fund .

In  d eterm in ing  w h e th e r  a n y  p e rso n  h a s failed to 

co o p era te  in g o o d  faith, the  cou rt sha ll co n sid e r , but is not 

limited to, the  fo llo w in g ;

1 1) T h e  a ttendance  o f the p e r so n s  at the  hea ring  o f  the 

d e sig n  p ro fe ssio n a l co n c ilia t io n  panel;

(2) T h e  exten t to  w h ic h  rep re senta tive s o f the parties 

a nd  co u n se l rep re sen tin g  parties ca m e to panel 

h e a rin g s w ith  k n o w le d g e  o f the c la im s a nd  d e fe n se s 

a nd  authority to negotiate  a se ttlem ent o r o ther 

d isp o sit io n  o f  the cla im ;

|3) T h e  te stim o ny o f m em bers o f the panel a s to  the 

facts o f the p e r so n 's  participation in the panel hea r­

in g ;

(4) T h e  exten t o f the p e r so n 's  co o p e ra tio n  in p rov id ing  

the p a ne l w ith  d o cu m e n ts a nd  te stim o n y  called fo r 

b y  the panel; and

(5) T h e  re a so n s a d va n ced  b y the p e rso n  s o  ch a rg ed  for 

n o t fu lly co o p era tin g  o r n e g o tia t in g .”

S E C T IO N  9 . Sectio n  6 7 2 - 14 . H aw aii R ev ised  Statutes, is 

a m en d ed  to read a s fo llo w s :

” § 6 7 2 - 1 4  Retroactive application . T h is  chapter sha ll 

apply to a n y  claim  a risin g  prior to  Ju n e  2 2 . 1 9 8 1  if a su it 

b a sed  o n  the claim  h a s n o t  b een  filed in  a co u rt o f co m p e ­

tent ju r isd ic t io n  prior to  that d a te .”
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Appendix C

S ta tu te s  o f L im ita tion  fo r th e  D e s ig n  P r o fe s s io n a ls  

(N o te — boldface in d ica te s a statute su b se q u e n tly  held  uncon stitu tiona l)

S T A T E  D A T E  A D O P T E D  N U M B ER  O F  YEARS A FTER

SU B STA N T IA L  COMPLETION 
O R  O C C U P A N C Y

Alabam a 1969 Seven (Latent Defects) 
Four (Patent Defects)

Alaska 19 6 7 Six

A rizona — N o  statute

A rk a n sa s 19 6 7 Five (P ro p e ly  Dam age) 

F o u r (P ersona l Injury)

C a liforn ia 1 9 7 1 T en  (Latent D efects) 

Four (Patent D efects)

C o lo ra d o 19 7 9 Ten

C o n n e c t ic u t 19 6 9 Sev en

D e la w a re 19 7 4 Six

D istrict o f C o lum b ia 19 7 2 Ten

Florida 19 8 0 Fifteen (Latent D efects) 

F o u r (Patent D efects)

G eorg ia 19 6 8 E ight

H aw a ii 19 7 4 Six

Ida ho 1 9 6 5 Six

Illino is 19 8 2 T w e lv e
Ind iana 19 6 7 T en

Io w a — N o  Statute

K a n sa s 19 6 3 Ten  (Latent D efects) 

T w o  (Patent D efects)

K entuck y 1966 Five
Lou isia na 19 6 4 Ten

M a in e 19 7 5 Ten

M a ry land 19 7 9 Ten

M a ssa c h u se tt s 19 6 8 Six

M ich ig a n 19 6 7 Six

M in n e so ta 19 8 0 Fifteen

M iss iss ip p i 19 6 6 Ten

M isso u r i 19 7 6 T e n

M o n ta n a 1 9 7 1 Ten
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N ebraska 19 7 2  T e n

N evada  1 9 6 5  Six

N e w  H am p sh ire  19 65 Six
N e w  Je r se y  1 9 6 7  Ten

N e w  M e x ic o  1 9 6 7  T e n

N e w  York 1 9 6 3  T h ree

N o rth  C a ro lina  1 9 6 3  Six

N o rth  Dakota 1 9 6 7  T en

O h io  1 9 6 3  T en

O k la h om a  1 9 7 8  T e n

O re g o n  1 9 7 1 Ten

P en n sy lva n ia  1 9 6 5  T w e lv e
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PURPOSE

Given the current condition o f the property/ 
casualty insurance marketplace— with affordability and availability problems 
affecting many commercial insurance consumers— several critics have charged 

that the current large liability pum ium  increases are unnecessary, that the 
industry’s financial condition is improperly stated, and that its accounting procedures are misleading. 

In this analysis, Insurance Services Office, Inc. provides a fact-based review o f 
the property/casualty insurance industry by (1 ) presenting a broad perspective 

o f  the industry’s current financial condition, and (2 ) responding to factual errors and irrelevant data 
intended to substantiate the critics’ charges, as well as providing a meaningful context for the numbers.

NO TB : Actual year-end 1985 results for the 
property/casualty insurance industry will not he 
compiled until late March 1986. Industrywide 
year-end figures cited by various analysts and 
critics in January 1986 were estimated results 
based largely on financial data through the first

nine months. In this analysis, ISO  references 
the financial statistics most often cited by critics—  
those estimates published by A .M . Best 
Company. This report is being issued prior to the 
release o f year-end 1985 results in order to 
promptly provide comprehensive information.

The source o f all historical financial data 
through 1984 is A .M . Best Company, with 
exceptions as noted. N ine-month 1985 
financial data come from the A .M . Best Company 
or ISO  compilations.
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EXECUTIVE SUMMARY

A financially sound U .S . property/casualty insurance industry provides a vital 
service in the form of needed security to individuals and corporations.

The cost of insurance affects almost every aspect o f  American life. 
Consequently, the economic integrity o f  this industry, as well as the availability 

and affordability of insurance, are critical to society.
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In the past year, differences have emerged 
between the property/casualty insurance industry 
and its critics over the true financial condition 
o f the industry and the need for large commercial 
liability premium increases. This has occurred 
despite the fact that quarterly and annual reports o f 
the industry's financial results, as well as 
several special studies, have documented the 
weakened state of the industry and its current 
low profitability.

Critics have taken the industry’s 
published financial information and distorted it to 
assert that, rather than being in financial peril, 
property/casualty insurers are actually engaged in 
price gouging and are hiding current profits.
These charges are misleading, unsubstantiated and 
false.

This analysis reviews the current financial 
state ot the industry and refutes, on a point-by- 
point basis, the critics' charges.

A ll facts point to the inevitable 
conclusion that 1984 was the worst year to date for 
the properry/casualry insurance industry.
The weakened condition o f  the industry is high­
lighted by:

• a return on net worth o f less than 2°o and 
an operating loss o f  nearly $4 b illion , both 
record low levels;

• a record number o f insurer insolvencies;
• a record number of insurers placed on a 

“ watch lis t,”  based on  tests o f  financial 
strength developed by the Nationa l 
Association o f Insurance Commissioners; 
and

• a wholesale downgrading o f insurer 
ratings by A .M . Best Company.

During the 19S0's, the return on net worth for 
the property/casualty industry moved increasingly 
below the average rate fo r the Fortune 500 
companies. (See chart A .) And results fo r the first 
nine months o f  1985 indicate no major 
improvement in profitability. The annualized 
return on net worth was 4% . and operating losses 
as o f nine months were at record levels. Rather 
than producing large profits for insurers, the 1985 
premium increases have slowed the dramatic 
downslide and possibly signalled the beginning o f 
the long road back to adequate levels o f 
profitability. The number o f insurer insolvencies in 
] 9S5 ha*, already matched the all-time record, set 
in 1975, with the books to, 1985 insolvencies not 
yet closed.

Critics have made charges about the 
industry’s financial condition that fall under four

Return on Net 
W orth: Property/ 
Casualty Industry 
vs. The Fortune 
500 (%>

80 '81 '1=2 '33 '8-

Loss Growth and 
Premium Growth 
vs. GNP (%): Com­
mercial Liability



broad accusations. The follow ing paragraphs 
summarize these charges and ISO's responses.

• The industry ’s accounting procedures 
regularly m isrepresent its true financial 
condition. The p rofitab ility “ crisis”  is 
manufactured.

This analysis notes that the industry’s 
accounting procedures are in accordance 
with those promulgated by the Financial 
Accounting Standards Board (FA SB ) and 
state regulatory authorities. The analysis 
refutes the charges thar the industry’s lack o f 
profitability is due to creative accounting, 
that loss reserves are overstated whenever 
the industry chooses to create a crisis, and 
thar policyholder dividends and capital 
gains are improperly treated.

• Price increases are excessive. Losses are 
not the problem.

This analysis shows that the recent, 
substantial commercial liability price 
increases are necessary. The explosive 
growth in claim payments, in combination 
with depressed premiums, continues to 
create an urgent need for large premium 
increases in the commercial lines. These 
premium increases w ill not recoup lost 
profits; rather, they have begun the process 
o f bringing current premiums in line with 
current losses. Losses arc a serious problem , 
since loss growth substantially outpaced 
growth in G N P . (See chart B .)

The underlying causes o f loss growth 
are not discussed in detail in this strictly 
financial analysis. But it is clear that the 
property/casualty insurance marketplace's 
difficulties— low insurer profitability and 
the impact o f premium increases on 
policyholders— have now led to a significant 
public debate regarding the nature o f 
liability in our society.

• Insurers arc making substantial profits 
and paying no taxes. T h e re ’s nothing 
fundamentally wrong with industry 
pro fitab ility . Th is is ju st a typical cyclical 
downturn .

This analysis demonstrates that long­
term profitability has been poor, with 
insurers’ return on net worth below the 
average o f  the Fortune 500 companies in 
eight o f the last 10 years. The last two years 
have been particularly poor, even for a low 
point in the cycle. This is not a typical 
cycle. Ir is both longer in duration and 
deeper in magnitude than any previous cycle 
in the property/casualty insurance industry's 
history. W ith  regard ro taxes, the analysis 
indicates that the industry is in compliance 
with federal law.

• Insurance is too expensive.
This charge is both misleading and 

emotionally charged. First, the critics 
include life, accident and health insurance 
premiums with those for property/casualty 
insurance, thereby increasing the figures in 
their charges. Second, losses have 
increased dramatically, and the premiums 
to pay for them must rise as well.

Conclusion
The property/casualty insurance industry’s rate 
o f  return must improve, and insurers must achieve 
profits consistent with the risks they assume. 
Higher returns are needed tor the industry to retain 
its capital base and attract new funds. Such 
stability and expansion are crucial if insurers are to 
have the capacity to provide needed insurance in 
the coming years.
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OVERVIEW OF THE FINANCIAL 
CONDITION OF THE 

PROPERTY/CASUALTY INSURANCE 
INDUSTRY

In the past year, differences have emerged between the property/casualty 
insurance industry and its critics over the true financial condition 

o f  the industry. The insurance industry claims that it is experiencing 
unprecedented losses, while its critics claim that the industry is really 

profitable. This section will provide the facts.



A critical measure o f  financial results is the 
return on net worth, which is commonly used by 
investors for inter-industry performance 
comparisons. Responsible analysis o f any industry 
must also look beyond that measure and 
evaluate the components o f  economic income. 
How does the property/casualty industry make 
its money? W hat impact do state and federal 
regulations have on insurance accounting 
procedures? W hat are the components o f net 
income after taxes? W hich o f  those 
components are inextricably tied to the 
underwriting operations o f  insurers? W hich are 
subject to fortuitous events?

This section examines the elements that 
are critical to any analysis o f  insurer profitability. 
The follow ing conclusions emerge:

• 1984 was the worst year to date for the 
property/casualty insurance industry.

• Year-end 1985 results w ill show no

significant improvement over 1984, 
despite substantial premium increases.

• The companies that insure our nation ’s 
businesses have been particularly hard 
hit.

• Reinsurers have experienced large 
financial losses.

• Recent insurance industry financial results 
would have been worse without 
unprecedented realized capital gains and 
tax credits.

• Premiums will have to increase faster 
than claim costs in order to achieve 
positive operating income in future years.

The key support for each o f  these conclusions 
is as follows:

1 9 8 4  was the worst year to date for the 
property/casualty insurance industry.
The industrywide return on net u v rth 1 was

below 2%  in 1984, with total earnings o f  $ 1.3 
billion . The Fortune 500 companies’ median 
return was 13 .6%  in 19S4, averaged 13.2%  over 
the last ten years, and has never fallen below 
10% over that span. During the 1980's, the return 
on net worth for the pioperty/casualty industry 
has moved increasingly below the average rate fo r 
the Fortune 500. (See chart 1 .)

Some insurers reported returns higher than 
the industry average in 19S4, while others had

'Return on net worth is net income after taxes divided by loud 
net uorth. In this report, kith income and net worth figures have 
been calculated to be consistent with generally accepted 
accounting principles (GAAP) as set forth In the Financial 
Accounting Standards Board (FASB). GAAP'odjusted 
figures for both income and net worth are Lirger tkm cirrrespondmg 
statutory figures, which are based on more conservative 
measurements. For example, in 1984, statutory surplus uus 364 
billion compared with GAAP-adjustcd net worth o f S75 
billion; statutory net income was SO. 8 billion compared with 
GAAP-aeljusted net income of SI. 3 billion.

THE MAJOR COM PONENTS  
OF INSURER  
PROFITABILITY
Operating income comprises underwriting income and 
investment income. It is a component o f net after' 
tax income. The other major components are realized 
capital gains (losses) and income taxes. An  
insurer's net worth consists o f assets minus liabilities.

U N D E R W R IT IN G  INC O M E  (GAIN  OR LOSS) +  IN V E S TM E N T  INC O M E  «



lower earnings. Many companies actually lost 
money overa ll. In fact, 330  o f the nation ’s 867 
insurer groups, representing 40%  o f industry 
premiums, recorded negative returns. Eighty- 
four insurers losr more than one-quarter of their 
surplus during 1984-

The most important component o f 
insurers’ net income after taxes is operating 
income— the sum o f underwriting income and 
investment income. It represents profit o r loss from 
insurance operations. O ther components o f 
net income after taxes include realized capital 
gains and federal income taxes. The diagram 
on page 12 illustrates the relationships among the 
major components o f insurer profitability.

Underwriting income (the difference 
between premiums earned and the sum o f losses on 
claims, expenses and policyholder dividends) 
has actually been underwriting loss beginning in 
1979. Each subsequent year brought ever­
growing underwriting losses— reaching a 
staggering $21 .5  billion in 1984.

In a ll but two years o f its history, the 
industry’s investment income (the interest and 
di\ idends received on investments) was enough to 
offset underwriting losses. (See chart 2 .) The 
first time investment income did not exceed 
underwriting losses was in 1975, when 
investment income fe ll short of the underwriting 
deficit by $300 m illion . In 1984, a new record 
was set, with underwriting losses exceeding 
investment income by $3 .8  b illion . On ly 
unusually large realized capital gains and tax 
credits allowed the industry's bottom -line 
earnings to be positive in 1984.

Year-end 1 9 8 5  results will show no 
significant improvement over 1 9 8 4 , despite 
substantial premium increases.
Figures fo r the first nine months o f 1985 showed 
slight improvement over the comparable 
period in 1984, but the annualized 4%  return on 
net worth was still tar from acceptable by any 
business standard. It is un likely that the full-year 
1985 returns on net worth will exceed 4% .

The underwriting loss fo r 19S5 w ill exceed 
the 1984 record o f $21 .5  b illion . During the 
first nine months o f 1985 the industry recorded an 
underwriting loss o f  $ 17 .8  b illion , compared 
w itha loss o f $15 .2  b illion for the first nine months 
o f  1984.

During the first nine months o f 1985, 
investment income fell short o f the 
underwriting loss by $3 .5 b illion , compared with a

P R O P E R T Y /C A S U A L T Y  R E T U R N S  H A V E  P L U M M E T E D
Return on Net 
Worth: Property/ 
Casualty Industry 
vs. The Fortune
500 (%) Returns cm 
net n inth fur the /nop- 
erty/casualty industry 
have consistently 
Lilted behind those for 
the Fortune 500 (.'com­
panies, plummeting 
12 points below the 
Fortune 500 in 1984.

IN V E S T M E N T  IN C O M E  N O  L O N G E R  O FFSET S  
U N D E R W R IT IN G  LO SS E S
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Investment in ­
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w riting  Loss 
($ Billions) Invest­
ment income offset 
underwriting losses in 
every year from 1979 
to 1983. In 1984, in­
vestment income fell 
short—creating a $4 
billion operating loss. 
This operating loss will 
continue at least 
through 1985.
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shortfa ll o f  $ 2 .5  b illion  fo r the first nine 
months o f 1984. A ll available evidence indicates a 
record operating loss for 1985.
The companies that insure our nation's 
businesses have been particularly hard hit.
The degree o f  deterioration in insurers' claim 
experience has varied greatly by type o f insurance. 
In general, the results for commercial lines 
(insurance coverages purchased by businesses) 
have deteriorated more severely.

Since 1979, insurers that concentrated in the 
personal lines fared better than those that 
concentrated in the commercial lines. (See chart 
3 .) W h ile  personal lines insurers’ profits 
dropped from 1979 to 1984, their decline was more 
moderate. The return on net worth for 
predominantly personal lines insurers fell from 
over 13% in 1979 to below 8%  in 1984.

Insurers that concentrate in commercial lines 
have experienced a much more dramatic drop 
in earnings. In 1979, this group achieved a slightly 
higher return than personal lines insurers, 
posting a 15% return on net worth. The return 
declined during the early 19S0's, reaching a 
negative 3%  return on net worth in 19S4-
Reinsurers have experienced large 
financial losses.
Insurance companies are in the business o f 
assuming risk, but in many cases the potential 
claims are too uncertain and too large for any 
one company to absorb. This is particularly true for 
liability policies covering government entities 
and many large corporations, which may require 
coverage lim its o f  $50 m illion or more In 
response to thej-1 expanding liability coverage 
needs, reinsurers* (often described as 
companies that insure insurance companies) have

grown to be an important segment o f the 
property/casualty insurance industry and a crucial 
link in providing many necessary types o f 
insurance coverages.

Reinsurers are often involved in the 
riskiest coverages. Financial and economic theory 
dictates that they should therefore be rewarded 
with larger expected average returns on net worth. 
In  tact, recent returns fo r reinsurers have been 
worse than the industry average.

From 1979 through 1983, U .S . reinsurers’ 
returns on net worth were comparable to those o f 
the entire industry. (See chart 4 . )  In 1984, 
reinsurers’ returns plummeted to a negative 10%, 
nearly twelve points below the industry

'Fu r a more thorough discussion of reinsurance, see the Appendix.

3  C O M M E R C IA L  IN S U R E R S  L O S T  M O N E Y  IN  19S4 R E IN S U R E R S  L O S T  M O N E Y  IN  1984
2 0 -----

\

C o rn m arc lc l

Return on Net 
W orth: Personal 
vs. Commercial In­
surers (%) Commer­
cial lines insurers lune 
experienced a dramat­
ic decline in their re­
turns on net worth 
over the List four 
years, dropping to 
negative 3% in 1984. 
Personal lines insur­
ers' returns also de­
clined, but less 
/rrecipitously.
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average. Thi> result was a significant factor in the 
insurance marketplace disruptions that 
occurred in 1985. Many reinsurers withdrew 
partially or totally front writing business; 
others restructured coverages (adding exclusions or 
restrictions) and increased prices in an attempt 
to return to profitability.
Recent insurance industry financial 
results would have been worse without 
unprecedented realized capital gains and 
tax credits.
The m ajor components o f  net income after 
raxes are operating income (the sum o f 
underwriting income and investment income), 
realized capital gains and federal income taxes. 
A lthough the industry produced an operating 
loss o f S3.S b illion in 19S4, this loss was offset by 
other sources o f  income. These other sources 
of income are not predictable o r regularly recurring

and therefore cannot he depended on to 
provide sim ilar amounts of additional income in 
future years.

A major source o f non-repearablc income for 
many insurers during rhe last three years was 
realized capital gains. These gains occur when 
insurers sell assets that have risen in value 
since they were purchased. U n til very recently, 
capital gains realized bv the property/casualty 
industry were re latively insignificant compared to 
net worth. (Seecha rt 5 .) From 1975 to 1982, 
total realized capital gains never exceeded 1 %  o f 
net worth. In 1983, the ratio grew to 3% and 
continued upward in 1984 t o 4 l’i>.

Capita l gains may he realized under two 
sets o f  circumstances. I f  the overa ll stock market 
performance is re latively flat, offering little if 
any appreciation in value for shareholders, large

5  R E A L IZ E D  C A P IT A L  G A IN S  A T  R E C O R D  LEVELS
i Realized Capital 

Gains (% o f Net
k * Worth) Realized capi­

tal gains grew to un- 
| preccderued levels ini 1984 and 1985.

investors with a portfo lio of both winners and 
losers may he able to sell the winners— stocks that 
increased in value since the time o f  purchase. 
These investors will have realized a capital gain. 
Bur by keeping the losers, they have incurred 
an offsetting unrealized capital loss, since their 
portfo lio account now consists of stocks with 
depreciated value. These circumstances generally 
prevailed in 1984.

Under a second set o f circumstances, 
exemplified by 1985, the stock market rises 
dramatically. Under those circumstances, 
investors ma\ be able to realize extraordinary 
capital gains. But if the existing securities are sold 
and new ones are purchased, on ly additional 
substantial market appreciation will produce



further large capital gains. And the effect o f 
large realized capital gains distorts earnings over a 
short period o f  time.

Any quantitative analysis o f profitability for a 
particular year requires an adjustment to 
reduce the distorting effect o f  abnormal events. 
Recording the results o f  a dramatic but short 
run stock market rise o r the realization o f a capital 
gain that actually accumulated over many 
years as an element o f  on ly the latest year’s profit is 
highly misleading. The effect o f abnormal 
realized capital gains— as well as capital losses or 
any catastrophes— should, fo r purposes o f 
analysis, be averaged o r smoothed over several 
years. Certain ly, in assessing future years'rates 
o f  return, on ly a “ norm al1’ amount o f realized 
capital gains should be assumed.

A  second m ajor source o f  non-repeatable 
income fo r insurers in the last few years is tax 
credits. Tax credits are available to those 
businesses that have incurred a pre-tax net loss 
fo r a given tax year and paid taxes during a prior 
profitable period. Tax credits may also be used 
by a company that is a subsidiary o f  an otherwise 
profitable parent. During the last two years, 
nearly $4 b illion in rax credits have been utilized

by the property/casualty industry. C learly , tax 
credits at these levels cannot be expected to 
continue.

In summary, the property/casualty insurance 
industry benefited from nearly $5 b illion  o f 
realized capital gains and tax credits in 1984. 
W ithou t those extraordinary items, the 
industry would have incurred a large overa ll net 
loss. O ve r the prior twenty years, the average 
o f  total capital gains and federal income taxes was a 
net o f  on ly $500 m illion a year. G iven their 
historically small contribution to total profit, 
realized capital gains and tax credits cannot be 
relied upon to provide a continuing and consistent 
bailout for operating losses. I f  the industry is to 
maintain a reasonable level o f  profitability fo r the 
long term, profits must come from operating 
income.

Premiums will have to increase faster 
than claim costs in order to achieve positive 
operating income in future years.
Positive operating income— the difference 
between underwriting loss (a fter policyholder 
dividends) and investment income— has been 
hard to achieve. A lthough investment income 
has grown steadily over the last decade to nearly 
$18 b illion  in 1984, its average annual increase 
since 1980 has been less than $2 b illion , while 
underwriting losses increased at an average 
annual rate o f  over $4 b illion . A ll available 
evidence indicates a record operating loss for 
1985, despite substantial premium increases. I f  
operating income is to become a source o f 
profits, underwriting losses must be drastically 
reduced from the 1984 level o f  more than $21 
b illion . For this to happen, premium increases 
would have to continue to exceed the rate o f 
growth in claim costs.



MAJOR CHARGES RAISED BY 
INDUSTRY CRITICS

The properly/casualty insurance industiy has recently been a target o f  criticism. 
Cr'tics charge that, by manufacturing a crisis, insurers hope to lobby legislators 

to implement tort reform. A  notion common to many o f these criticisms is 
that the “ actual”  results reported by insurance companies are 

not actual at all, because they are based on estimates o f  loss reserves 
that insurers set aside to cover future loss payments.

Some critics argue that the industry inflates the amount o f  money 
it reserves when it wants to show that it is unprofitable and puts less 

money in reserves when it chooses to show a profit. History does not support 
these charges. Financial analysts o f  the business have noted 

that, in times o f low profitability, many insurers set aside less than they should 
to cover future losses on current or past policies.



The follow ing pages conrain 13 specific 
charges, together wirh the relevant facts that 
refute these charges, organized under four 
m ajor accusations:

• The industry’s accounting procedures 
regularly misrepresent its true financial 
condition. The profitability "crisis”  i> 
manufactured.

• Price increases are excessive. Losses are 
not the problem.

» Insurers are making substantial profits 
and paying no taxes. There's nothing 
fundamentally wrong with industry 
profitability. This is just a typical 
cyclical downturn.

• insurance is too expensive.



The industry's accounting procedures regularly misrepresent its true 
financial condition. The profitability “c r is is "  is  manufactured.

ACCUSATION

CHARGE: The industry
manipulates its financial results by 
deliberately misstating reserves held to 
make future loss payments. Industrywide 
estimates of future loss paytr ents are 
often overstated, thus producing a "crisis. 
During the last “crisis,” the industry 
seriously overreserved, particularly in 
medical malpractice. It has again 
manufactured this current "crisis" in 
availability and affordability by 
overstating reserves.

THEFACTS: These charges
have no basis in fact and contradict the 
consensus opinion of acknowledged 
financial analysts, who believe that current 
loss reserves are understated. A 
published ISO study concluded that year- 
end 1982 industrywide loss reserves 
were deficient by more than 10%. 
Subsequent ISO analyses indicate that 
no significant strengthening occurred in 
industry loss reserves through year-end
1984- Furthermore, experience has shown 
that industry loss reserves were seriously 
understated at the time of the last "crisis" 
in 1976.

Ir it. true that loss reserves are estimates, made 
by insurers on a given date, of liabilities for 
additional loss payments that will ultimately be 
made fo ra  particular set of claims. State 
insurance commissioners, charged with overseeing 
the solvency o f insurers, suggest rhar these 
liabilities he reported at their full ultimate value lor 
most lines o f insurance. Reserves are 
particularly significant fo r the liability lines, for 
which the final payout may n> >t he known for 
many years, which is why such lines are known as 
"long-tail" lines.

A t the time of the last "crisis"— 197b— the 
reserves set aside at year-end 197b, for all 
claims incurred to that date, were $47.1 billion .
As of year-end 19S4, 54S .6 b illion had been 
paid out on those initial pre-1977 claim reserves. 
And an additional $ 8 .0  billion was still held in 
reserve for the same group o f claims— for a total 
payment of S5b .6 b illion  rather than the $47.1 
b illion  originally expected. The nearly $10 billion 
difference represents an initial reserve 
deficiency o f 20% . (See chart 6 .)

One reason that reserves set in the past 
tor long-tail lines such as general liability have 
proven to he deficient is that scientific, 
technological and societal changes have revealed 
new sources of exposure to injury and new 
theories of legal liability. For example, when 
general liability loss reserves were established 
10 to 20 or more years ago, insurers could not have 
predicted the huge number o f claims related to 
asbestos, Agent Orange, DFS, and other alleged 
causes of latent injuries under policies already 
written. At that time, no reserves were set up for 
future payments o f  those losses. It is now clear
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that the initia l general liability reserves w ill prove 
to be significantly understated.

This pattern o f undeneserving can easily be 
seen in two particularly long-railed lines, 
general liability and medical malpractice. In 1976, 
general liability claim payments already made, 
plus the reserves carried for future payments on 
policies written through that year, totaled 
$ 24 .0  b illion . A t year-end 19S4, the estimated 
costs fo r those same general liability claims had 
risen to $ 28 .0  b illion , o f  which $ 26 .0  billion had 
already been paid. (See chart 7 .) This means 
that, as of year-end 1984, the original 1976 general 
liability reserve was already insufficient by $4 
b illion .

For medical malpractice, the estimate for 
ultimate claim payments on the policies written 
through 1976 in itia lly totaled $ 1 .9  b illion .
7  .te year-end 1984 estimate for those same medical 
malpractice losses had risen to $2 .3  b illion , o f

which $ 1 .9  b illion  had already been paid. (See 
chart 8 .)  This means that, as o f  year-end 1984, 
the original 1976 medical malpractice reserve was 
already insufficient by $400 m illioi .

The 1976 loss reserves were not unique. More 
recent years show a sim ilar pattern o f  final 
losses that are likely to exceed the initial reserves. 
For example, the 1979 reserve for liability lines 
was $65 .3  b illion  at year-end 1979. As o f  year-end 
1984, $ 53 .8  billion o f  those reserves had been 
paid and $15 .7  b illion was still held in reserve, for 
a total o f  $69 .5  b illion— an initial reserve 
deficiency i ire than $4 b illion  (6% ) as o f year- 
end 1984. (See chart 9 .) G iven recent 
historical trends, it is like ly that estimated final 
claim payments— and, therefore, the reserve 
deficiencies— w ill grow as later evaluations are 
made.

CHARGE: Policyholder
dividends should not be included with 
losses in determ ining underwriting 
re-ults. Policyholder dividends are not a 
business expense, but a voluntary 
choice of profitable companies to distribute 
some o f the profit to policyholders.

THE FACTS: Policyholder
dividends, although no t "losses” , are 
price discounts to customers tha t are 
legitimate business expenses, 
deductible from income. This treatm ent 
follows tha t  dictated by statutory 
accounting procedures developed by the 
N ational Association of Insurance

1976  G E N E R A L  L IA B IL IT Y  R E S E R V E S  FELL S H O R TQ  1 9 76  IN D U S T R Y  R E S E R V E S  FELL S H O R T
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proved to be nearly 
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short eight years later.
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Commissioners and is consistent with 
generally accepted accounting 
principles as articulated by the Financial 
Accounting Standards Board (FASB).
The opinion of the independent 
accounting firm of Coopers &  Lybrand 
supporting this trea tm ent may be found in 
the Appendix.

The chorg policyholder dividers !s 
should not he t. .ateu as expenses could ju *t as 
easily— and just as mistakenly— he applied to any 
price discount a company offers its customers 
to encourage the nurchr.se o f  the company's 
product or service. And that’s what 
policyholder dividends are; a price discount. When 
manufacturers offer a $ 10 refund on the price 
o f  a coffeemaker or a $500  rebate on the price o f a 
car, they are not distributing profits; rather,

they are incurring an expense that is, in effect, a 
price cut. As with manufacturers offering price 
discounts, policyholder dividends are appropriately 
recogni:ed as an insurer expense that reduces 
profits. Po licyholder dividends are not a 
distribution o f  profits.

Policyholder dividends are unlike dividends 
to stockholders. Policyholder dividends 
represent a portion o f  gross revenues that a 
company has designated fo r return to its 
policyholders. Many insurer managements pay 
dividends to policyholders as a competitive 
too l to retain business. A lso, many insurers grant 
dividends to policyholders whether they are 
profitable o r not, treating the practice as a 
necessary cost o f  doing business. (See 
chart 10 .)

O n  the other hand, dividends to 
stockholders o f any business corporation represent 
a distribution to its owners o f  a portion o f

current or past earnings, based on each owner’s 
total holdings. U n like  policyholder dividends, 
stockholder dividends do not offset income. They 
are charged directly to net worth.

CHARGE " The property/casualty
insurance industry defines “ incom e” to 
exclude certain items, such as realized 
capital gains. Insurers report operating 
income, rather than net after-tax 
income, to show they had losses when 
they really made money.

THE FACTS: This charge is
false. Every quarter, statistics compiled and 
released by ISO highlight net after-tax

1976  M E D IC A L  M A L P R A C T IC E  R E S E R V E S  FELL S H O R T
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income, which includes realized capital 
gains, as well as all o ther components 
of income.

For example, a widely-distributed 
November 26, 1985 news release from ISO  and the 
Nationa l Association o f  Independent Insurers 
began with the fo llow ing statement:

"The nation ’s property and casualty 
insurance industry's consolidated net after-tax 
income totaled $1 .49  b illion  for the first nine 
months o f  1985, up 118 percent from the nine- 
month 1984 net income o f $685 m illion ."

This news release went on to document 
various components o f net after-tax income, 
including underwriting results, investment results 
and pre-tax operating income— all important 
and commonly-used measures o f an insurer's 
business.

Pre-tax operating income is important to 
financial analysts, since it is free o f the 
unpredictable and erratic swings exhibited by 
realized capital gains over a short period.
W h ile  the total return on net worth (represented 
by net after-tax income, including realized 
capital gains) is the more proper measure when 
comparing insurer results with other 
commercial and industrial enterprises, operating 
income is a more precise reflection of the 
company's insurance operations— how well it is 
doing in its basic business.

The components of operating income are 
underwriting income (after policyholder 
dividends) and investment income (net f  
investment expenses). W h ile  realized capital 
gains are considered in the determ ination o f 
taxable income, they are not part o f operating 
income. The opinion of the independent 
accounting firm  o f Coopers &  Lybrand

suppo ing this treatment may be found in the 
Appendix.

Realized capital gains reflect a decision to sell 
assets. Companies may realize capital gains to 
offset operating losses and/or to utilize federal 
income tax credits. Prior to 1983, the 
industry's realized capital gains were not 
significant, relative to net income after taxes. 
B u tin  1984 and 19S5, without unprecedented 
realized capital gains, net income after raxes 
fo r the industry would have been a net loss. (See 
chart 1 1 .)

N o insurer can guarantee large realized capital 
gains in a future year. Therefore, operating 
income has become the common measure for 
evaluating the success— or lack thereof-— o f  an 
insurance company’s operation.
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tive return on net 
worth jiaid 40% of 
1984 policyholder 
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Realized Capital 
Gains and Net In­
come A fte r Taxes 
($ Billions) Only the 
unprecedented levels 
of jjuim from the sale 
of assets allowed the 
industry to show posi­
tive net income after 
taxes in 1984 and 
1985.



CHARGE: In 1984, property/
casualty insurers earned about a 3% rate of 
return on net worth. T ha t is too low. 
However, if their premium had been 5% 
higher, they would have earned a rate 
of return on net worth of about 13%. In 
1985, insurers’ return on net worth rose 
to an estimated 7%. If the effects of 
dividends to policyholders and 
unusually high hurricane losses in 19S5 
were removed, the industry’s return on 
net worth in 1985 would have been about 
13%, the average for all American 
industries.

THE FACTS: T he  3% return
on net worth quoted by critics for 1984 is 
wrong. More importantly, the 
conclusion that an additional 5% of 
premium would add 10 points to tha t 
return is also wrong. Similarly, the 
estimated 7% return on net worth for 
1985 is too high. More importantly, the 
adjustment to the 1985 return, adding 
6 points to the estimated value, is 
inaccurate, inappropriate and 
misleading.

First, . he 3%  rate o f  return quoted by 
critics for 1984 is wrong. The actual figure is 1 .7 ‘h>. 
Second, an additional 5%  o f premium would 
have added about 6 points to the rerum on net 
worth. This 6-point increment is based on the 
conservative assumption that fixed expenses will 
not grow at a ll despite the increased revenues.
If one assumes growth in fixed expenses, the 
additional return is 5 points.

W ith  regard to 1985, although the critics’ 
adjustments are unsupported, it appears that 
po licyholder dividends have been added back into 
income (incorrectly raising the return by 3 
points) and a ll catastrophe losses have been 
removed ( incorrectly adding another 3 points 
to the return). The proper adjustments to calculate 
a hypothetical industry rate o f  return— for a 
year with normal events— include removing the 
effect of a ll unusual events— not on ly unusual 
catastrophe losses, but unusual realized capital gains 
as well. These adjustments would lower the 
1985 return on net worth by about 3 points— not 
raise it by 6 points.

Dividends to policyholders are premium 
discounts to customers, rather than a 
distribution o f profits to owners. They are properly 
considered as a legitimate business expense in 
the determ ination of the rate o f return on net

worth. Removing the effects o f policyholder 
dividends oti income is inaccurate. (See page 2 0 .)

Catastrophe losses are defined as events 
that cause more than $5 m illion o f insured losses. 
1985 was indeed a year o f unusually high 
catastrophe losses, totaling >2.8 b illion or about 
2.1 %  of premium. The average annual 
catastrophe loss over the last 10 years has been
1.3%  o f  premium. (See chart 12 .) To 
calculate the return on net worth as if 1985 had 
been a more typical year, an average annual 
catastrophe loss amount should be substituted for 
1985's actual catastrophe losses. Using 1.3%  
rather than 2.1 "a to smooth the dollar value o f 
catastrophe losses would raise the return on net 
worth by approximately 1 point.

Bur to restate the 1985 return as a more 
typical year, one should also adjust the component 
of 1985 insurer profitability that showed the 
most atypical result— realized capital gains. The 
average annual realized capital gain over the 
last 10 years has been 0 .5 1%  o f assets, while 1985 
realized capital gains are estimated to be $5.3



billion or 1 .75%  of assets— more than three times 
the 'C-year average. (See chart 13 .) Substituting 
the average capital gains for the 1985 amount 
reduces the return on net worth by 4 points.

Using a long-term average tor both 
catastrophe losses and realired capital gains lowers 
the return on net worth by approximated 
3 points.

N ot on ly do the critics err in how they 
apply adjustments, but their estimate o f a 7%  
return on net worth tor 19S5 is too high. This 
estimate appears to include both unrealized capital 
gains, as well as an incorrect amount for 
federal income tax credits as income. Unrealized 
capital gains are not income and should not be 
included as such in a calculation o f the 19S5 re: rn 
on net worth. The latest estimate o f 1985 
federal income tax credits is SI .9  b illion , rather 
than the S3.5 b illion that appears to be 
included in the estimate o f 7% . Correcting both o f 
these errors would lower the return by several 
additional points.

These errors have been partially 
recognized by critics who, more recently, quoted a 
revised return on net worth o f 6%  for 1985—  
still an overestimate.

C A T A S T R O P H E  LO SSE S  C A N N O T  BE IG N O R E D R E A L IZ E D  C A P IT A L  G A IN S  V A R Y  O V E R  T IM E
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Catastrophe 
Losses (% of 
Earned Premium)
Catastrophe tosses 
have varied over the 
List 10 years, averag­
ing 1.3% o f earned 
trrcmium. Use o f a 
long-term average for 
catastrophes is an ap­
propriate adjustment 
in the calculation of 
expected return on net 
worth. Total exclusion 
o/all catastrophe 
losses in 1985 is 
wrong in determining 
1985 profitability for 
the property/casualty 
industry.

'80 '81 '82 '83 '84

Realized Capital 
Gains (% of As­
sets) Realized cat :’al 
gains have grown in 
recent years to unpre­
cedented levels. Use of 
a long-term average o f 
realized capital gains is 
an appropriate adjust­
ment in the calculation 
of expected return on 
net worth. Inclusion 
o f the record levels o f 
realized capital gains 
in a calculation of the 
1985 return is mis­
leading in determining 
potential profitability.
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