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A Citizen's Guide to
Tort Reform



Dear Concerned Citizen: .

We have all seen the recent increase in
the number of lawsuits in America, as
well as the tendency of our courts to
hand out more and ever-larger awards.
We all know that America is considered
to be the most litigious society in the
world. As aresult, we all are beginning to
sense that something is wrong with our
legal system. ,

As chiefexecutive ofa Iarge insurance
company, | am frequently asked about
tort reform, es?emally about how we can
restore the system to one that better
matches ou»-common sense notions of
fairness and balance—one that provides
prompt, just and full compensation to
Injured victims at a reasonable cost,
without so weakening the test of liability
that everrproductlve and creative
individual in society becomes a potential
victim, N _ _

For most citizens, the major stumbling
block to understanding tort issues is the
fact that the issues are technical and
complex. For that reason, and in
response to requests from a number of
consumer organizations, we have
undertaken to explain the issues in clear,
concise language. We believe that tort
reform is a Socletal issue and that citizens
of this country have a stake in—and a
need to understand —these issues. The
Purpose of this (t;wde IS to educate rather

han persuade: therefore, no recom-
mendations are provided. Instead, we
encourage you to look at the facts and
judge for yourself what, ifany, actions
should be taken.



The following pages detail the major
legal doctrines and Issues which %overn
our tort litigation system. While there
are many more doctrines, the areas
outlined’in this ﬁmde are the most
important and the most fre(auent_ly cited
as Inneed of reform, Each doctrine is
outlined inan historical context.

In addition, public policy questions
which have been raised are put forth.
The final section of this guide highlights
Eroven methods of making your voice

nown at the legislative level.

Ofcourse, Fireman's Fund does have
aposition on what reforms might be
undertaken. Quite simply, we believe the
laws Igovernm% tort litigation in America
should be tightly defined. This may be
best achieved by moving back toward the
basic principles still employed inother
common law countries and which worked
well in the United States until erosion
began in the 1960s. _

ur position was put forth in m}/ recent
speech titled. “The American Tor
System: A Time to Rebalance the Scales
of Justice.” If)(ou would like a copy of
this speech, please write to me at”
Fireman’s If_und,_777 San Marin Drive,
Novato, California 94998.

Sincerely,

ftk. Ib-

William M. McCormick
Chairman & CEQ .
Fireman's Fund Insurance Companies



A Citizen's Guide to
Tort Reform

An Overview
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Courf Costs—The American Rule

Greenwood \ll/age. Colorado, boast* a
population ofless than 6,000. Todate, the
town has run up a legal bill 0/S700,000 in
attorneys'fees and court costs to defend itself
from suits brought by landowners who object
h commercial develoyment.

The Greenwood 1/llage taxpayers are
responsiblefor paying their legal bills—
whether the town wins, loses or settles,’
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Public Policy Questions
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Joint and Several Liability

The brakes on a boy's bicyclefailed, causing
him to cross ore/onto the wrong side ofthe
street. The child ran head-on into an
automobile and teas seriously injured. Both
the seller and manufacturer ofthe bicycle were
sued. In addition, the City ofLos Angeles teas
named as a defendant because it teas alleged
that plants growing on private property, over
which the city had an easementfor possible
future street widening, had partially obstructed
the view ofthe cyclistand the driver.

Because the bicycle seller and manufacturer
settled their share ofthe lawsuitfor substan-
tially less, the City ofLosAngeles was held
liablefor the entire remaining award of
SI. 7million. The case is currently on appeal.-'

Description
ifmore ttenare cefacant sfourd atly
resmsblefren ryy ,meny stateshold them:

ey treamount— iatitim o treirosn ae.

Original Justification

The cutsiEliea tat foe dsfathntves
rohat, tebutnswild Hlontectter
cefadntswho boresone regoshility fatre
accht, raterttenonan inoent dartift

Subsequent Developments and
Operation Today

The coctrredijortad eaal 1Halty
aates e I Hliyepoaures faauh
cefathntsssatissad el sresss,
vhichudertakemany atiMitissard hreveeough
aets toatrat bsits. Thisprdblen s
carpounced by tregreateraaidalityofan
adsflargaadsadagraal ttadtoad
lagardanege \adids. Schdefathntsnow



haean rentne togpad lrgearouts of
money anattares” fessadeqartwitliessss o
aodafrdrgdeenae parcat idalty.

Public Policy Question

» Does tre" theppodeet " chillosyty unkairly
perelieschcefethntsassmniaalitiesad
neuradusiressss by holding them acoounteolle
Traartsbeyod teirovn resoshilit?



Comparative Negligence

A New York man was seriously injured
when he attempted suicide byjumping in
frontofan oncoming subway train, lie tiled
a lawsuit claiming that the train engineer
should hare stopped the trainfaster. The
man recovered $650.000from the New York
Transit Authorityf
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Subsequent Developments and
Operation Today
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Punitive Damages

Scouple whose car had been rear-ended
claimed they were entitled to$17,000from
their auto insurer. The insurance company
estimated damages at $4.500. The couple
sued. The court, finding in favor of the couple,
ordered the insurance company topay
$7.4 million in punitive damagesforfailure
tosettlea claim in goodfaith.'l
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The American Tort System:
ATime to Rebalance the
Scales of Justice

William M. McCormick
Chairman & CEO
Fireman's Fund Insurance Companies

Delivered to
Commonwealth North
Anchorage, Alaska
January (,1936
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William M. McCormick. 35. is Chairman and
ChiefExecutive <ffkirofFireman’s Fund
Insurance Companies, a position he has held
since W83. He isalso President ofFireman's
Fond Corporation. Prior tojoining Fireman's
Fund. Mr. McCormick In Id carious position*
icithin American Express Company, wherein rose
toPresident ofAmerican Express Tracel Id laled
Sendees Company. Inc. He began his business
can eras a management consultant with McKinscy
& Company, Inc. Mr. McCormick, who holds a
Master's Degree in nuclear physics, served in the
U.S. Xavyas a In utcnant on the Atomic Energy
Commission staffofAdmired I1.(1. Pi/hover.



Williii»M. McCormick. 45, is Chairman and
ChiefExeintiir Officer ofFireman’s Fund
Insurance Companies, a position he has held
since 1983. He is also President of Fireman's
Fund Corporation. Prior tojoining Fireman's
Fund. Mr. McCormick held carious positions
within American Expicss Company, where he rose
to President ofAmerican Express Tracel Related
Serciees Company. Inc. He began his business
careeras a management consultant with McKinscy
$Company, Inc. Mr. McCormick, who holds a
Master's Degree in nuclear physics, screed m the
U.S. Nacy as a lieutenant on the Atomic Energy
Commission staffofAdmiralH.G. Riekocer.
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1800s—1960s:
Historical Stability
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1960s—Foday:
The Erosion of Justice
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The System Today:
Expensive and Unpredictable
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The Societal Cost
of Litigation
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narstiodnatets, adanurber ofsiall
anpenieswillgoatoftusires. \hat Bie

dargtardos. e haedireeddszd
Irstaossodimisolct. But nadtition, trare s
anatitck tet i3 siehitslomy withahuldig

lcmrdsaem/vmrgmbleﬁuigarwe
willigtosenebsca s tteycarotafiad
murae bpost tarbcardmerbers fran
baiats. Comunity ssvie sreadirg, bt
famost afs st <o rearding tetwe wauld

10



nkarhoesadsaats nabsat— j st

And sore nrarufecturarsof lilesaag
pralcts hae gathecause tre tvestofpradct

Iealitys its ssooemtelning. Intre Estfey
yars, sSsenanenies mewrtitdran frantte
hsiressofmekingaresttesianachines: anly
twoae HLHE & Jdrem reantdywath-
drewadrugdesiged toprevattsucden gt
ceathsyndrare— adbdsth. The reesnvesT™t
tettredngdadtvwork: oes. Butbecase ik
Bonan ohg ik rfats, sone ofiwhom wauld
diedfaibdsath repprdiess ofnhether arrot
theytok ttednp, ttecompany ddrot el ik
IHalysats

AndArerican\acrengkersareleiy
drvanastoftrehsiressasvdl. There Baly
aemeker oinhoopingacoughveacire ntte
Uhinted States, ad trey are tellagaoout ety
vhichsaes ttosatsoflinseeryyar, B
ntreatdeaeyaenlliondilda As
arsit, tenaufecturerhesattradedmore
ten 1 bsiatsoer te Bt threeyas,
axmiiny toalhost ¥ dllinindans. The
etire 1 S market forahecciresamouts ©
alyS20millio”

Where sttered\veccireavwonder drng
gy EcoTe fron ifttecopeniescantaen
detrinette liesaagpalos tactteyae
alresdycbelqeed?

Wetwe aefagean s et B\ay
nportentad tetafletsdlofsoety. The
paculunoftteArerican tartsystemhes saug
to . The dsire bhuely renardeery
danat saetiytogeatapie. The el
tatttevoriddores isalMmgrescore T
arde- hedktows. Bachaofusnow Inesinalhost
nortal fearofieig s al, rtakady e
hae— arthrach inrraehaeaoes -
mey.- We canno lagaraounton eirgprotectsd
by tte law; we cannow ke atteded by i

n



What Is the Problem?
Rartoftteproblen Stre iferentdifficlty

cnrple<oa'1i“ecatnes, tetekofdd-
Gtelyalacirgaoeting sl gals— each
diwhichhesapiae, adnore dfinhicheanbe
tHlyrgleted- Boredifieic How does
aealate tretradoffisanog:
=il o=t farinuaates;
eDeterraedrgliggreapnidnatt
bdaaar;

ofoutrageos
®llcterereosdFyurgdaaas

= \aintenence ofeneffiaietaourtsystem

resolutio; ad
<Aoicaeoflimtiesar rcaiaioke Ieality
norter aourae teprad.cineeleatts
ofsoetyadaoddisratinvesfarecoanic
ceelgettad nmoatot?

Fartoftre prcblen Btte Bt tret tte
enomous daes nkd doctrrenade oer
treEst2s yearshaelemn, fattenost @t
nak Cutshaeeqadd te lavana
areenrotice.

Eechdae hesbeenavel Hnietioedl
attept oanpasate soreoe farsore
inuy. But tre rediution nked philosydy
tatcoumadiwith tre bestofintetiosafiedts
dlofsoety. \éet ives dore by courtshesed
onvhat treyparcenad tole dages npeaily
\allesswithout trelerefit, aratade, ofpdlic
cHatead ketnenathte.

Fartoftte prdolen Bttatmost lusiness
peple, nost cosumersadevensone
kHostwktactatrefom Enaaa
Toteeqats. Theyhear tH lanarsag e
with rsuraceeentivesoer tre npectof
trecdHad soure rkea tredotrreofjat
adaad Halty, ad tereesglaeoa.
They figre tteeqartsceseneeechdter.

Trereaendabtevennore rtstotte
prcblen. The resdit, honever, BdEx-\We n
Arericahae trencst uprecidzble, eqasie

2



ad ionstatssten ntevwadd. This s
o logeraprdblempstir lavars, fate
uae rdstryafatrecurts. The tire
o leangdosios orarovatisgries <
eqarts Boa. The asts— bothecoanicad
sl aetoget.

What Is the Solution?

We artlokote layastosohete
prdollen. Abrahem Liraoin, alawerhineedif,
ae sad tat ttehidestduty dfenattomeyvwes
todisoourae litptin. W hike lartanly s ot
hsvien, Esatochstadad. s ey
dctors todiscuraenedicre aradagpoies
disuepalatiary. hid, jetttequosite
anoaﬁlrgas lavers rmestglyaatetar

We czn‘tla:kt) Uraeaenies osohe
treprdolen. Asmiddleren, rauasae ntte
husiness ofgareeding nds nasoEty, ot
pidaguptetbfoten Inuae suissal
nttet inust e ispralct boer teast
of lasuts toohyadmany years rnotre Ttiue.
As lagestreaurtscfre tre ik, trepdias
valll e arpetitively riced o el those rikes.
iftre IHalhiesareutEre], te raae
arot, ardouldrot, ewitien

Ardly, we aTtlokbteautsalae©
ohe tteprdolen. Courtsare foosd reitis
vwhichdecicererrov ceses noMig trearties
keforetren. nlya=saodllydo tteysee
rgErassiasbeyod te mmadiate e, Ifttey
dd. treywould prdxbly rothave sstmany of
theeraatpehts.

Ittok S yearsofcese e dages n
cctrretoasstecurnost itopssoety ntte
varkd: butwe dorothae Syears toaonret it
The stidesaresnply tiohid. S, e eant
laktote lavas, adwe atlokote
mUaeadies, adwe artlokbote
autstosohe ttepdilen, who eanwe lak?
Vell, lokaraud.

13



Citizens Must Act

Theaser Iswmithusassatiasadwith
te lypdHue. But tre lsppdeturewll rotact
utill te\otersmeke tteanoicesskomn. Bery-
aenustget nohaedbecaseeeryoe By
treprice— mniaalitiss, heinesss, dtias
adeentetH lavas, who aetrasehves
harg trablegettay IHality Frsrae.

itstire fardlofus tostephedkad resdbiress
Sone Esicq estios:

- il

<\\here dowe draw tte lrecncllnegad
assig g lieality?

Suld trerebe limitson fraaal dareges?

<\\hen dossease ofsutaple ttepad.ctinve
eleratsofsoety?

These qestias— adotters— ael,
nportantad anplex. They nust e toagily
aslyadaddated et tre b, Satead
retiodl leekshyeenyioy, rotpsttteeqats.
We must uderstad tre is.6s. We nust Blko
aeauter. We must nohear kpdbos
Only tenvall tesystembggintodate.
areinoha, lgekltiedae gpes. LastHl
nGlikanie, Lee Hels, arctaradVarire,
Tauroeda lddy/irggroup toprotect gty
onrers franbeirgsued by anrdl tregessas
who nuetherseheson tarpgaty. To
oarule teGirfonaSprere Gt tat
Feldottermise, Lee Arelips raisadad gt
&5,000. He fecdquosttan franteGlirfara,
TrEl Lawyers Assoosatian, wWhilch hed aontriiuted
oer telfamiimdliarstocaticates Ehyer-.
Buthe got ttemessure pessad. " "So sarething
Ganbedre.

The followrgare same sollutiaswe migt
QIsIcH
Rutsomelimits on liability, whether tets

Initson ypesofdansaron tresiedfdareges
aarted. Foreamle:

=Prodct IHaliywhen ttere Broregligree
o tte@atoftreranufecturer adwhere te

14



nuad@Etes’ on rgligaeantribted
treprdolen;

Fanadsflargaadcs, @taiiywhen
tae’srohaal nuyowen tte nuy
aourad tosoreore dlss;

=Secfaardsvwhere tre npectoftaes,
eqaesaddbad sucsaeagifiat

A ssood area nnesd ofreform Bpunitive
damages. The ard peihctonfaprtine
careges wes todeterautrago s HaAr,
willladvatonmisodlct. hreatyaeas,
tisgood starthrd hes been dilluiedl to e ot

Third, we nust reeanire tteaaogptof
comparative negligence. Thiscoctrreallo's
dertifEtorenar lagedareges even iftrey
taenore regosible fate nuy tente
cefaohnt. TretSwhattallos pegplevwho throw
thersehes nfiotofsubnay trarstorener
hudredssofttosadsoftilias frontre tax- |

Faurth, we mustelimretgoint and several
liability. ThedefarcbntSould e firacelly
regosiblealy forhison ltintte Fradst,
adotforsoeoe dlsessAdtittetpersm

I-’|ﬂh,vveskmld Imatttecontingencyfee
system, whichenocourages frivdlas s rtsard
proadcsan messtide rative toedad tte
lireon cefniry Gl

_ Svth, we souldsra slyarsicerestzblish-

isnfamachtory, non-hinding
arbitration ofsallerdans, whichmake Lptte
bukoFtotess. lapatifftenarieshs
cEEnbteauts, edoildpey cfese
asts iredossrotpeal.

But ttegeaficciarksofae tatrefom
prgoosal araotteraaTt nportanbyet. Whatt
natiers stetwe asasietymake sae
aprdesiead futhetal dagss toptk
artatsystanbeck nkalae. Tart lavisan

15



ltegaajs/stenadm&meal solutiosill

Soreorecrmsadltetp&plemtﬁekrdcf
goermett tteydcesene. hadeoaagy, 1S
dotne tetve gt ttekardofaal st
Systemwe ceene.

Itwkwe ceseneasystem tet spectidaiie.
Qpensation o nuedvidinsataressaeble
ast A system et does rotmeke eechafus
apientsEl gt bsutsasrgfransome-
aedesaaits. A sstan, nottenards,
tretdoes rotautrage nurconmon sEseIrotio s
ofjdie

But ftetStte kadoisystemvwe vatt, tten
we nustwork toget i \We dorothave trow.

Footnotes

"Associated Press. July 10,19S5.

"[Vail StreetJournal, Decembers, 1985.
‘Business Wick, August 26.1985.
Witilcneriki's Report. November 7.1985.
Journal of Commerce, 1>eccmber 5, 1985.
"Forhes. July 15,1985,

"United Press International, May 11, 1985.
".Xcic York Times. May 8 1985.

“Forbes. November 18.1985.

]'San Francisco Chronicle, December 8, 1985.
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For further information please refer to
A Citizen's Guide to Tort Reform, which

may be obtained by writing:

William M. McCormick

Chairman & CEO

Fireman's Fund Insurance Companies
777 San Marin Drive

Novato, California 94998
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Subsequent Developments and
Operation Today

Tahy, ttecurtsgaarallyaardmnad
sflargadnental aguishdaregeswittot
resrtigtottecatsgory ofpnitihvechreges.
Inadtition, tterehesbeenadraraticdage
ntrednaecried regamot A vel-

Whille tteaigrd jstifitionfapnitive
daregeshesgronn kessparaesie, ttee
careges aebecore raessigly lagrad
essiatoditan. Tahy, rsleed(fobrerdlrg
an nuyle "Wl adventon, ' orttet tte
cefethnt"saodlct e wrogobimg adfanaut=
regeaus darader, many stiatesnow pamit
pntneanardswhen tredefethnt™saod.ct
arounts otteecpnaletofgossrefligee,

Public Policy Questions

»Who sauld e reldaccontzble tatte
peyment offpntiveckmeges: ttredefatht’s
InsUraecopay atte seaficcefathit
deared tole resosblkefattecolct?

» Swuld pnitvedareges ke ad o tte
dertiff, who hesallreedybeen ecoronical ly
aopernsated Tarhis iy, ardould tteyaooe
tagearal fudesteblidedad adninisteradby
tesEe?

» Suld s e plecd on pnitive careges—
eftterdd ar Iinitsor riaticsofecoomicanards—
natertoalloviarsore peciachilityad
atanywthintessta?
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Contract Interpretation

In California, a man's homeowners
insurance policy specifically excluded coverage
for earthquakes. The man did notpurchase
special earthquake insurance coverage. When
an earthquake damaged his home, the man
filed a lawsuit demanding that his insurerpay
for the repairs.

The man argued that the construction ofthe
house affected the way it was damaged in the
earthquake. Since construction errors were
covered by the insurance policy the insurer was
ordered topay $47,000 in repair costs, along
with $1 million in punitive damagesforfaiting
to settle the claim earlier.

Description

When oredftrecefadants malbs athes
anmraepy, tee ssoetanes te
gestionafwhether tredefatint Boweradby
tretemsofttepdiny. To reohe tteq estion,
trecutsgradiygply tteretet fte
antract sanbiguous isuld e napreted ©
proackaaE.
Original Justification

Seteptydafaygtecatat Entre
best position toprotect ity neking tre
vordingder, autsresoheabigutiess nfaar
oftredtterpaty. Inlraceaopeniessg@aaaly
witetre temsofimuaeplices, oauts

Subsequent Developments and
Operation Today

ruetofrd inurate anpanies resosile—
even nsore plosvhichderyechuke te
darege beirgsed fr-. Insone Sekes, rauas
haeaduty tomake good fathssttleets. They
may ke held liede fahuoe pnitvedarege
aarts Torahgtosttl, eenvhen telicy

14
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eclukste anat'sdam Trerefore, nore
dbiosdansare@d, resltignahigerast
begpessed ontocoauers.

Public Policy Q_uesti_on
_» foeree sgeEaficllyad dexlyeciud
napliy/, duuld te reuarte rapired oy?



Strict Liability

An overweight hum with a history ofheart
disease suffered a heart attack while he was
ttying to start a Sears lawnnwwcr. He sued
Sears, charging that the mower's hull rope
required too muchforce. A Pennsylvania juty
awarded the man Si.2 million, plus an
additional$550,000 in punitive damages
because Sears did notpromptly settle
the claim.1

Description

The srit Iddliycctrirealloscurts
roldackfatnt ledeforan injuy- een iftre
cefathntves rotreffige . The
nustproe tetheves iuadvnilesig tte
pralct trevay ives inatdad tettte
hid been desiged armarufecturad diffaetly.

C>riginal Justification

Snat IEalitycctrres nEglishocomi et
lavgrew @rtillyaut ofpurely tedmica pleediy
rulessard @Aty fronprgeerty lavaooats.
The st lealitystachrd faedreely hezard-
asatMitis, achasbiedtig, grevaitoftte
beliefttet some atiMitissvere Socargeras
tet, eanvhen armaedatwith tteutiost e,
anyorewho utertock themauldbe reld liede
fOasiginres

The jstifictionforstrict leality forproo ot
asd nuessies ttatmarufecturerswere n
trelestpsrtion todisoarad preathicbin
cefedtsad ttet faprod ctvwes cageras tte
astoftretdager duuldle sssessd ttvagh
tretatidaiitssten

Subsequent Developments and
Operation Today

Because st Iealives rothesed an
redlipce, Arerican aurtsvere nitHbtstale
treadpandrtiscdrre. hsore dees.

16



st IHaligves arsicbredavicdketindftte
Statearsttvtod requirenant tetdefathnts
ke gnendLe process oflan

By ttemad-1900s, honever, Arericanaurts
vere gpiyirg tre stnct lealitycocdtrre ntwo
aes. (1 toeaggig nultrdezads
treya s, repprdiessofhow aeful arprucknt
theyhedlem, ad @ nactannuber of
cesnoMpx  “aaedforsadlearars,
cefaontswho mede and pedegd trepralcts
vere held IHdewt™starecuirerent ofsoving
religee. _

Begiming ntteearly HaGs, anunber oftete
aurtsadopted gt Iedlityss testachd far
direnufecturad pral.dts. flaostorer Bnual
vhilewsigtte prad ot nttevay tves niad,
hrecnse. ksnovo logrraccfase toage
ﬁ‘attrepmirtv\esobsigmard marufecturad

Wi Ieshtl:lrhlﬂyfrrraul%acﬂxers el
gpledanly ohiccendarersar pradct aefedts,
sare stiateshaeexdtatd ttedodrire togply
topradatsevenvhere trecagervwes doaas.

Greateraatilityorbgepnithead
cctrreoortand saad ey, esmeant
tetnaufectuarsarenow facd v ihtte
progeect ofenomous Tdalites- reppdiess
oftteedat dicare ussd when nerufectuning
apalot

Public Policy Questions

» Sould prod ctswhichareuravoicebly
cbroeraus, yet scllycesireble (Sthasdgs
advaexires Lieeanpt frantre strict Ieality
Stathrdes logespresariiad, protected proce-
duesaefolloel?

» Joulddviasrgligpreantteart
ofaptiffrelesearanufecturerfranhis
regosiility foran injuy?

17



Proximate Cause

A Xew York doctor left his car with an
attendant in a parking lot. While moving the
car. the parking attendant hit a securityguard.
Theguard sued. TheNew York Court of
Appeals held that theguard could recover
$75.000from the doctor and his auto
insurance company, even though the doctor's
sole involvement in the accident was to leave
his car in the lot.'

Description
Proanate cause sadatrirevhichaiogrely
Inried tre lealityoflapersn o tte reindy
directad foressssbleefledtsoffisadios. The
cefatntvwes anlyreld Iede fhisregligatat
aronissinvies an inediate cause ofnguryad
rotsupersstad by someone else’s Harunfare-
senregligatactaranissicvhichnore
Original Justification
ﬂednrreofpomalecase\/\esat;m
toproackacommon saee
otrermisemightbe Iiritleslmlllyﬁrlebuey
Inooatas.
tok noacount tetanakost Iimitkesss
nuber odfeats anantriute toanacacst
ar iuy. Forearple, analamdadkvhich

e tovwarm yoauldmake himeven Ha-
Theseaatsauldaeneblyanbirne tomeke
treman sorenasaoutkeig Hetethe
dnesreddeslyad Sriesapebstrienas e
Gareasaudacra.

Those who fomulated tecomim law
recpnizd ttetrotevery actwhiich rdirectly
antriutes toanacicat salkesis T e alt. h
treeapleataddone, accecidlemade
tet iittealamdiokhed rotralfuctacedad
ifttea hed Startednore proptly, treaccacat



mightrothave coounrad. The agrdl dodtriredk
proanate causevwould have Feld trettie reddess
dmardould ke Feld IEdefate Iy

Subsequent Developments and
Operation Today

have Stestilyeqarced ﬁesrrm(ﬂiiilly h
atition, stiatutesar pdicel deasias nmarny
Statesnow make bertathrs Ik s
asdbydrukdnas.

Sore amaurtshegre oErastod
tre requirerent ofdromng adteal s,
holding ttetwhere trepartiffisureble toproe

whichofse.aral pssiledEfathts” prad cts
nusdhin, tedsfathntsente Feld I n
pgortantotamarketdae

Public Policy Question

» Sould caurts retum o traditiod proanate
aAeadyas, urgdatifopoets
tredefadntsatsdiretlycaontriiuted
tearnguy?
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Pain and Suffering/Mental Distress

A4 NewJersey man look a neighbor's child to
the circus. While there, a leopard mauled and
killed the child. The man recoveredSI million
for the emotional trauma caused by witnessing
the incident. By comparison, the boy'sparents,
who were not present at the circus, recovered
$120.000for the death oftheir child. *

Description

Inactitaon toaopersatiing farecoanic
Issachesmedical eqasss, teaurtsnow
aardggaral dareges faminadsufiargo
distress, el

Original Justification

BEolishcomon lavsaaely Inmted te
agkilityofgreral dareges Tapainad
sfiary ves togtteterotacsal s
wittautacoopanyinghysical Iguresvere T
difficittoedlate, toessy ofricatead
oftentoo vl o Aifycopasatian.

Subsequent Developments and
Operation Today

Theanards Taanadsfiargtat

b hatitio, sorecurts

now allovrenvery famental dstresscaused
by seeirgarfearingaoout s toattas, &
vell sstraaretydferctia el traunes ttet
ccourwittouepghacal iy
Public Policy Questions

» Sould minad sffiargaards ke
alloedanlyvhen thare Banaccopanyirng
haal muy?

» Suld trarebke Imitson tearoutad/or
teomnadsfiargdan?

20



my. « Aim

Additional Issues

Saalotrer Isesvhicharerotdctrre-
relaadmay reqare furtterstdy. These
ses o

Contingency Fee Arrangements

Fartiffattoreys toohy eaneam upnaros of
A0 peraant ofatcial anard \adict. No otter
profession inttevorideanconmand anggantfee
win. Istishig. We mightwent toarsider
plecig Imtsattomeys antagpoes, besed
anhow trecase Bettlad (settleratt, atatratan
ajugrenboronttessecfteanard arsttle-
ment, aranasEs.

Nuisance Lawsuits

Eechyar, thosadsofgraudiess lbsuts
are fillwith the hope ofcoarcirgan essy
ssttleret. The hihastsoftefase fragatly
make tdegeer Eisttiea brsatttentowin ik

Courtsarebecomingmore recgpine O tte
Kkadfinpesingastsadattoreys™ fessypm
littatswho g frndlassuits. Alttough ttere
Bdhviasdffiity ncsteminirgwhena ba it
B 'Tivdos.” many hae praoosed inreesd use
ortreesaotios ocetErtteuseof frivdo s
satsvwhidhdatecurtsystenadaae
sttlaats.

Alternate Dispute Resolutions
Tathtpmnstnecosuningadeqen-
e Altaraiedgute resoltios (ARS),
Suchas regptiatian, atitrationadneckata,
havebeen sLgpested asanetihod teese tte
eqensead ed-yp nartatrgaratios
systen. ADRs mightbe deemed mardatory ad
brcirgfar-dlans Gllrguterape st Init,
thsallowrg ttejdoE system ofiree i
el with es=s novirg lagardlans nanmore
tmely o iite e vere gyealad toa e
aurt, tentte lsrgpartywould be reqared ©
ey Itaptionasts. The sare riliewauld alo



Jury Verdict Responsibility

Any consurer knoas how difficititsto
estellhabuoet. Jnestohyaeaded ©
cetermireananard toan iurathvictamsinply
byg.essighow ttetvicamdould e By
st enezaats ntesareway ay
lbuchet sitenizad nartertomore acrately
eflettteastsofte rjuy. Trese anards
might ke renzad o
eqansss inunad todiie, fullreestinated
meciicall kosses, days kstfronvork, et

Caps on Damages

Many have sLgpgested placarg limitsan
cereges, seafiEllynon-ecoonicdareges,
uhasnad sflaryga prthedaresss,
Recomencatians rduceplearg tpdilier
Imitson gEafictypes dinon-ecomnicdareges
a Iimtrgttecanards toacrtan raioofte
ecoonicdarege anard.

Apportionment of Damages

Jortadsaaal Ieality, copledwithcom-
Eameredligae, anreureacefathnt o
didtlyregosible. Some have recommended
tattrejute auydcstemire ttreedant

) tovhicheechdefatntwould ke

Feld fracElly reqaosible fapayment ofen
aard. Thosewho 9gortgyporaamental
ch tiagstelie e tiswouldalloviamore
fledalitwithintresystam, witoutelinratiry
tredalityofan iInoentvicamole Eadyad
Jstiycorparsated faran iy
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Tort Reform:
WhatYou Can Do

hAena, tsour nde- sorewauldarg e
aurdolicptaay- tomake aunvoicsheard. Thets
what: makes democracy work.

Thereae\aeriassigsyoueantde
dirsctly npect tatreform nyour Seles

»\Witeyour legsiorad reg esthisfar
QoiniN recarding art refom nyour sele.

» Respod totte Hia, rdcaagyor s jort
oo ‘@tooyor ko sdae.

» Use ttenediac When you seeasiory dout
tartrefom nanengogper amegezine, Wiltea
Higreqpressingyour qoninon tes et
(This Baedfttencst effledtinenethods of
geddipdireotyOkgEns)

» Get nohad Nnagrassraots atizaton
vwhichgortsyour stane on tartrefam. Yar
kA Sate igresEine suuldke dole torelp
dirstyou toanggaqriategap. hosch
otterswho dereyourqnos.
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William M. McCormick recentlypr.sealed a
speech, tilled "The American Tort System: ATime
toRebalance theSeales ofJustice ,"n lelneh he
urged reform of the American tortsystem. Mr.
McCormick. 45. is Chairman and ChiefExecutive
Officer ofFireman’s Fund Insurance Companies,
aposition he has held since 1983. He is also
President ofFireman’s Fund Corporation. Prior
tojoining Fireman's Fund. Mr. McCormick held
various positions within American Express
Company, where he rose toPresident ofAmerican
Express Travel Related Services Company, Inc.

He began I. mbusiness careeras a management
consultant with McKinscy & Company. Inc. Mr.
McCormick, who holds a Master's Degree in
nuclear physics, servedin the U.S. Varyasa
lieutenant on the Atomic Energy<€ommission staff
ofAdmiral 1. G. Rickover.
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2. League of California Cities, "California Cases
Involving ‘Deep Pocket' Claims," March, 1985,

3. Underwriter's Report, November?, 1985,
o United Press International, May 11,1985,
5. lltil StreetJournal, June 16.1983.

6. Forbes, July 15,1985.

7. New York Post, December 7,1984.
8.Journal of Commerce, December 5,1985.
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ISSUES FOR DISCUSSION WITH RESPECT TO
CSSB 377 TJUDICIARYA

l. OVERVIEW OF JUDICIARY CS

Section 1. Includes 'purpose’™ language explaining the
motivation behind the legislation. The language was taken
from the state of Washington®s recent tort reform

legislation. ~Ve-ur-i, ©edE dix-"-T

Sec. 09.17.010. Non-economic damages. Explains what typ
of damages constitute non-economic damages.” -

Sec. 09.17.020. Punitive damages. Allows for an award of
punitive damages with half of the award going to the
plaintiff and half to the state"s general fund. Attorney"s
fee aw?rds will be bﬁsed—upon Jhe entire punitive ayard-

Sec. 09.17.025. Damages incurred while intoxicated or
committing a felony cannot be recovered by a plaintiff more
than 50% responsible for his iInjuries.

Sec. 09.17.030. Itemized verdicts. Provides for the
factfinder®s itemization of damage awards. Apportions the
total amoun = between non-economic and economic categories,
with furthe break-down iIn the economic category.

Sec. 09.17.040. Verification of claims. Either the party
or his attorney must sign the complaint, counter-claim,
cross-claim or answer submitted in an action and verify the
truth of the allqgations- |

Sec. 09.17.050. Contributory fault. Codifies existing law
regarding comparative fault.

Sec. 09.17.055. Collateral benefits. Provides that after
a damage award, the defendant may provide the factfinder
with evidence of the claimant®s compensation for his injury
from collateral sources lacking a right of subrogation.

The claimant may then provide evidence of the amount of his
attorney®"s fees and the premiums paid for the collateral
source insurance coverage. The court will offset the
excess collateral source income from the damage award.

Sec. 09.17.060. Apportionment of damages. Modifies the
current common law rule of joint and several liability to
limit a defendant®s exposure to no more than twice the
percentage of fault allocated to that party i1f he is less
than 50% responsible for the total damage.



Sec. 09.17.070. Releases. Reduces any damage award by the
amount a plaintiff receives from a settling defendant.

Sec 09.17.900. Definition. Defines the term "fault."

Section 3. Mandatory arbitration. Requires arbitration of
tort claims seeking less than $75,000 in damages.

Section 4. Offers of judgement. Modifies prejudgment
interest rules to provide for a 5% increase or decrease iIn
the interest rate on a damage award i1f an offeree rejects a

settlement offer and receives a less favorable judgment at
trial.

Section 5. Prejudgment interest. Interest runs from date
of accrual of the cause of action.

Section 6. Confirmation of award. Modifies the existing
rule to account for the new arbitration requirement.

Section 7. Appeal of arbitration award. Provides the
mechanism for appealing an arbitration award.

Section 8. Awards. Repeals existing collateral source
rules and structured settlement rules.

Section 9. Review of attorney®s fees. Provides for
judicial review of a party®s attorney"s fees

Section 10. Attorneys®™ fTees for arbitration awards.
Provides for the award of attorney®s fees for an appeal of
an arbitration award if the prevailing party improves his
award position by more than 10 percent.

Section 11. Superior Court jurisdiction. Provides superior
court jurisdiction for appeals of arbitration awards.

Section 12. District court jurisdiction. Provides
District Court jurisdiction for appeals of arbitration
awards of less than $25,000.

Section 13. Right of contribution. Repeals existing law
with respect to contribution among joint tortfeasors.

Sections 14 - 18. Rules of Civil Procedure. These
sections amend the rules of civil procedure affected by the
proposed legislation.

Section 19. Applicability. Specifies that all causes of
action accruing on or after the Act"s effective date are
subject to sections 1 - 13 of the Act.

Section 20. Effective date. The Act takes effect
immediately.



1. ISSUES UP FOR CONSIDERATION
A. Alternative dispute resolution.

1. Use of a "private judge™ hired by the parties to
resolve their dispute. Patterned after the
California procedure.

2. Requirement of either mandatory arbitration or
adjudication in small claims court of claims
involving less than $75,000 in damages prior to
initiating a court action. A trial de novo in
District Court or Superior Court would be
be available following the arbitration ir small
claims proceeding.

a. Modification of Rule 82. A party seeking a
trial de novo would pay his opponent®s
attorney"s fees and costs 1f he did not Improve
his position by more than 10% over the award iIn
the initial proceeding.

2. Mandatory arbitration of contribution claims.
Proposal to require defendants to arbitrate claims
of contribution.

B. Collateral Sources.

1. Should this information be provided to the
factfinder prior to the damage award?

2. Should all evidence of collateral source iIncome be
excluded "from consideration by the factfinder
in order to encourage responsible behavior
such as self-insurance?

I11. INSURANCE REFORM

1. eaningful tort reform can only be accomplished
iT comprehensive insurance reform is
simultaneously undertaken.

a. Should a tort reform bill be passed iIn the
absence of iInsurance reform?

2. Potential areas of reform.

a. Disclosure on a closed claim basis of all
claims paid or settlements made with respect
to the insurance of Alaska risks.

b. Insurance premiums based on the iInsured®s
claim history. Proposal that premiums should
be higher for those with a history of



C.

d.

successful claims than for those who never
seek payment on claims.

Notice of cancellation of policy. Proposal
to extend notice period to 60 days prior to
cancellation with immediate return of unused
premiums,

Caps on iIncrease in premiums. Prc —osal to
limit the amount by which premiums may be
increased In a given time period.

3. Alternatives to Traditional Insurance Coverage.

a.

b.

Should the state actively pursue alternative
forms of risk management, e.g.. the use of
reciprocals and pooling arrangements?

- Should the legislature loan reciprocals
funds to establish their required reserves
inttially?

Comprehensive state reinsurance program.

CSHB 589 (L&C) proposes the establishment
of state disability insurance.



8 Unsuccessfuls
ALYESKA PIPELINE;
All Cases.Unsuccessful

DIV. OF WORKERS®" COMPENSATION: **

NO. PERCENTAGE
46 1982 1%
62 19E3 28%

26 1984 28%
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.+ . FDR IMMEDIATE RELEASE
Auguct 15, 1985

For -further in-formation, contact:
Bob Hunter, (703)549-0050

INSURANCE COMPANIES "ON STRIKE"
NADER/NICD CHARGE]
FEDERAL SOLUTION SOUGHT

Washington, DC, Auguot 15 — Ralph Ncdcr today charged tho incuranco
industry with "going on ctriko to extort excessive rates from the
public." Nader also said that states wcra "failing to adequately
protect consumers and stop tho hemorrhaging." Ho called for federal
action to make incuranco aveilablo when incurcrs "abdicate their
rocpcencibilitios.”

Nader was joined hy cx-Fcdcral Incuranco Administrator Robert
Hunter, President of tho National Insurance Consumer Organization
(N1CQ). Hunter, an actuary, released a major NICD study of insurer
profitability, stating that; "k'hila insurer profits wars low last year,
a modest rata adjustment of about five percent was all that was needed
to gain an acceptable profit lovol. Instead, wo soo massive
cancellations and pricn incroaces of up to 1000/i for day caro centers,
municipalities, environm-cntal cloan—up firms, fishing fleots, transit
authorities, nurse—midwivos and others. This is an " justified raid on

peoples' pockothooka and the states aro lotting thorn got away with it,"

Hunter charged.

344 Commerce Slre«i
Alexandria. Virginia 22314
(703) 549-8050



Good morning! | am Bob Hunter, President of NICD.

Wo are hero this morning to discuss a mounting crisis in
America, a crisis which involveseevery man, woman and child:
tho nation is lacing its liability insurance. (Sen chart of
hoadlinnc.) Day earn centers are losing their insurance and
aro being forced to close, perhaps driV|n% second
breadwinners out of work or creating new latchkey children.
Nurse—midwives aro lacing their insurance and the lower cost
birthing centers aro shutting down. Doctors are marching on
state capitals because? insurance is unavailable or cocts hava
skyrocketed. Cities, Transit authorities, even whole states
are losing their liability insurance. Ono of the leading
autD insurers in tho District of Columbia has pulled out.
Tho list goes c¢n and on.

And prices havo skyrocketed. As this chart shows, tho cost
of inc-uring an auto in America has gone up at 9.1/i for the
first 6 months of 19B5, exceeding the rate of change for al
cf 1984. 1/ Tho annualized rato c¢f chango is 18.27

What is going cn hero? Aro thcso practices of insurers
justified?

Tho answer is "NO!"™ Whet wo aro witnessing is a manufactured
crisis intended to bloat incurcr profits and reduce victim"'s
rights.

Fropcrty—€asualty inr-urrnco has a cyclical profitability, as
this chart chows. 2/ In 1984, if you accept tho insurer's
whopping rosc-rva increases as valid (quite a largo leap of
faith) , they earned a 37 rate of return cn not worth
(equity). That is too low. It would indicate that thoir
ﬁremiums werre about 57 short. If thoir premiums had been 57
igher, thoy would havo oarnod a rate of return on net worth
of about 157, more than enough for an industry of tho fow to
average riskinooo of Propcrty/Casualty insurance. 3/

A fivo percent premium shortfall is not a crisis. Vet wo coo
all of tho cancellations and mar-moth prico incroasoa such as:

o A 707 incroasa for 09/GYNo in Maryland (totally
unjustified — per analysis, attached).

o 3007. to 9007 increases in lawyer and architect
malpractico insurance premiuma around tho country.

0 Increases of 2007 to 5007 for the day care centers
who can got insurance. Many can't.

a 3007 to 10007 increases for public thansit
authorities.

The statistics don't Justify any of this!



What is going on?

If you look again at tho cKcle chart you will see that 19B4
was a typical "bottom—of-the-cycle”™ year. The last timo it
happened waG in tho mid-1970*5 when | served as Federal
Insurance Administrator. At that time, the country observed
tho twin crison of medical malpractice and product liability
unavailability and skyrocketing premiums.

After incurcrs abandoned tho medical and product manu-fecturer
lines, tho -federal government reviewed the situation. | was
-Fortunate to bo part of tho interagency working group that
efound that there was no jucti-fication -for tho insurer
actions. 4/ Wo concluded that tho incurcrs had just
panicked -from lack o-f data.

But look at what happened; their profits skyrocketed to al
timo record levels. They loarned that tho state regulators
would, durin% tho panic, give away tho store in rate
increases. hey also learned that state legislators would
act to reduco victims" rights in tho wako of tho panic (over
half tho states did co 5/).

They aro applying tho lesconc they Zloarnrd in the mid-1970'c
very well today.— to day card centers, to nurse—midwives, to
doctors, to product manufacturers, and so on. They are
petitioning Congrccc for product liability tort law changes
and the states for changes in other tort, systems.

Somo propertg/casualty officials havo mado statements in tho
public record that; "It is right for tho industry to withdraw
and lot tho prosGuren for reform build in tho courts and in
tho state legisiatures.N (Journal of Commerce. 6/18/B5)
Roinouranco, a critical acpoct of maintaining available and
affordable insurance rates may not be available from overseas
because syndicates would "simply not writs reinsurance for
tha American casualty industry™ in 19B&. Areﬁresontaﬂvo of
that overseas market was recently reported to have said that
if a new policy form is not adopted by state regulators,
relﬂsurance wouldn't bo provided to American liability under-
writc-rs.

Wall Street knows what is going on. This chart shows that
the property/casualty stocks have soared to record highs more
than doubling the Dow Jones Industrial Average rise in 19B5.
Wall Street exPects state regulators to allow excessive rate
increases; Wall Streot is right!

Insurant blajno this crisis on the courts and the tort law and
say tha only way to fix it is. to taka away as many victims'
rhght* as possible. Th«y can point to such statistics as
these;



1

Of 23 insurers riting liability insurar for day caro
centers in Maryland last year, 15 have left the market.
Of tha remaining 13, six will not write any new
business. Tho last 7, those who will write new
business, cl 1 havo excluded child abuso from their
policies. Tho Maryland Commissioner of Insurance has
termed tho pull out "hysteria™ sines no data supports
it. 7/

Insurers will scy this points to tho need for tort reform, B/
while admitting that data don't justify tho action. 9/ |
believe it shows joint action intend to croatB an atmosphere
where rates can bho put too high and legislators will bo
intimidated into action designed to take awa? victims'

rights. Further, at tho top of tho cycle a few years ago

tho now-drccded liability incuranco prices were being slashc-d
wildly and even being sold after tho incurcd event happened,
such as in the caco of tho MGM Grand Hotel firo where
liability cDvcrago was written months after tho fire. 10/

If tort reform was so desperately nc-cded in 1974 and 1975,
why not in 19E1? Why again today? Tho crisis is within tho
inr-uranco industry, not in the courts.

N'ow, incuranco prcmiucrc represent 11.1X of tho disposable
income in this country. 11/ It is tho fourth leading
purchaso Americans raako (behind food, housing and federal
iIncoro taxes, although wo expect it to pass federal taxos
this year).

In 1944, tho Supremo Court found that insurance was
interstate comncrco and, thus, subject to anti-trust and
other federal statutes. In 1945, under hoavy insurer
pressure, Congress passed tho McCarran—Fer?uson Act which
uniquely exempts insurancD from tho federal anti-trust laws
(except should intimidation, coercion or boycott occur)
Congress delegated tho authority to rcgulato insurance to the
states with no standards for regulatory excellence and no
ongoing CDngroccicnal oversight. Indeed, tha FTC cannot oven
study incurance under current law 12/ unless Ccngrasa
specifically authorizes it in advance. (Their power was
revoked hocauso they had tho audacity to point out that whole
life insurance was not a wise purchaeo for most Americans.
The fact that tha FTC was right did not alter thoir fate.)

Tho immenselg important McDarrcn—Ferguson Act was adopted by
Congress without benefit of a hearing. Tho legislative
history makes it clear that President Rccsavolt wanted only a
short, two or three—yoar moritorium after which anti-trust
laws would fully apply. 1J5/ That is, in fact, ‘what both
houses of Congress adopted but their language was somewhat
different, requiring a conference. Mysteriously, tha
conference committed reported back a bill that continues in
affect today.



Every independent study of insurance concludes that the
states have -failed mysteriously in their attempts to regulate
this giant industry. 14/ "

The states havo allowed this crisis to happen. Had they been
equipped to keep prices to statutory standards (all states
require that the rates be "not excessive, not inadequate, not
unfairly discriminctcry™) we would not be in the mess we are
in today with clearly cxcescive prices going into effect
routinely around tho nation and unfair cancellations rampant.

k'hat Should Wo Do?

(1) Wo call today upon Congress to review the McCarran—
Ferguson Act to determine if it is working to protect
America. Tho quality of state regulation is documented to be
inadequate; the insolvency funds are a "Maryland 5x<J Crisis
Waiting to Happen." Congress should act now.

(2) NICO also believes that tho apProach enacted at a
previous bottom, 196B/9 is worthy of consideration by tho
Congress: Tho Urban Property Protection and Reinsurance Act
of 196B was a rccponco to the unavailability of insurance in
tho inner cities in th'o wake of tho riot situation of the

latd 60'c. 15/

To bo sure, tho predicate for tho withdrawal of riot
insurance was strong, given tho very serious situation extant
in the country at the tima. But tho finding cf tho
President’s Panel on tho Insurance Crisis is just as valid
for- tho day caro provider community today as it was for the
innor city coe.raunitioa of the late 60'c: "Communities without
insurance aro communities without hopo." 16/ Providers wil
havo to shut down, possibly forcing spouses to docido among

themselves which Dno will havo to stop Workinﬁ. Dr the
latchkey situation will bo exacerbated, or other undesirable
results will bo forced on parents. Soma families may oven

havo to givo up a homo for loss of tho second income,
situations ncrt unlike thn loss ofnnom%age following loos of
insurance in inner city aroas plagued Dby riot almost two
decades ago.

Tho fedoral government agreod to reinsure (insure the
insurance companies — a sort of lay-off bookie arrangement)*
tho insurers against tho specified peril of riot and civi
commotion in rBturn for a reinsurance? premium and a
commitment to participato in a pool to make sure insurance is
available to all residents whose homes mot reasonable
standards of incurability.

The federal government made *125 million writing this
reinsurmen !

The cities were saved from the sure death that no insurance
brings in twentieth century America!



ThD program worked well.

| think that a program of stand-by authority should be
prepared to tako cars o-f tha day -care and nurse—midwives
current problem (and, perhaps soma o-f the others). The
authority should bo granted to caver -future crises as well
to stabilize? the insurance profit cycle's harsh symptoms.

When a lino of insurance? hc-carao severely distressed,
rcprescntatives of those? purchasers could appoal to the
agency given authority to reinsure. Tho agency would make a
finding ac to tho extent and causa of tho dislocation. If a
distressed situation is certified, then tho agency could
offer reinsurance tD ins-urcrs who would agree to make a
market in the line. Following meetings with tho insurers
tho agency head would dctcrmino what tho causa of distress
was and would offer cnly” to rrinsuro that causa (e.g., onlr
reinsure tho peril of child abuso for day caro liability |
that is tho finding). Insurers wculd pay a reinsurance
premium designed tD bo s-olf—sufficicnt.

Insurers, tho administrator of tho program and
rcprer.cntatives of tho distressed industry would moot tD sot
standards for insurability under which those who qualify aro
assured of an insurance market,

Studies will bo undertaken to datcrcino if other longer range?
action (risk management, tort reform, ate.) is also needed to
rcs-olvo underlying problems.

Funding for this program would como from reinsurance
premiums. | also envision a small surcharge, perhaps one-
quarter of ono percent of premiums written by all p/c
insurers, to back up tho ﬁrogram. This is in case premiums
aro insufficient over a short period or if it is determined
by Congress that samo short term subsidy is required to
stabilize a distreseed lino somotimo in tho future.

Tho one—quarter cf cna percent surcharge? wculd cost only S|
cents on tho avera?e private passenger car premium but would
yield ovcrd300 million this year. Over a ten year cycle,
with a 10% growth in premiums and a 10% interest rate, $7
billion would flow into tha Treasury. | would envision these
funds being wusc-d in tha general revenue area, but carefully
accounted for to ba available to tha agency head when noeded

<3) Finallﬁ, NjCD has today asked tho Department of Justice
to review tha evidence to sea if a conspiracy tD boycott
insureds has occurred in Day Caro insuranca and other lines,
tha intent of which is to intimidato state regulation into
?rant|ng axcsssivo rats incroasos and to intimidate state and
ederal legislators into panning unjustified tort law
modification* which will maximizo insurer profit levels.



Such boycotts and intimidations are not exempt from -federal
review under tho provisions o-f.-the McCarran-rerguson Act
Conclusion

America deserves a bettor deal on its insurance. The -federal
government cannot sit idly by and let the insurance industry
hold day caro providers hostage in a large game beyond the
providers' control. Tho tcrrorist tactics o-f insurers every
10 years at cyclo bottom must be dealt with in a systematic
way that adds tho stability to our economy that insurance is
meant tD deliver. It is time the Congress began to look at
the delegation it made to the states in 1945 to see i-f we
are, as a nation, getting the most we can out of that twelve
percent of our disposable income wa pay into insurance
premiums. A good place tD start is solving the day care
crisis that exists- onlﬁ in tho minds of a few underwriters cn
John Street in Ne« York City.

FOOTNOTES
W CPl data on "auto insurance"”, Bureau of Labor Statistics.

2/ SourcD of data: Citybank Economics and Insurance
Services Office,

3/ For a discussion of risk in tho property/casualty
inearance business, Sao Investment Income and Profitability
in Prpperty/Casualtv Insurance Ratemnking. J.R. Hunter and
JJW. Wilson, 1983, Chapter 5

4/ Hearing on Doccmbnr 3, 1975, Subcomraitteo on Health of
the Committee on Labor and Public Welfare, US Senate. Among
the interesting data supplied by ISO at that hearing were
exhibits that showed that tho average claim cost ISO used for
ratemaking significantly oxceadod tho limit of liability,
clearly rateoaking that had run amok. That led to this
exchange:

Sen. Laxalt: Is malpractice always a losar as far as
carriers aro concerned?

Hr. Hunter: If they charge these rates, they could not
help but win. (Page 141.)

In John Guinther's book, The Halpractitioners. Anchor Press
197B, Guinther cites this exchange at page 169 in a chapter
entitled "They Could Not Help But Win." In the following
chapter, called "They Won** Guinthor reviewed the later
experiencs.
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Final Repart. Prodi . Liability Task Force. ?port cn
Product Liability Ratemaking, Product Liability and Accident
Compensation Tack Fores, US Department o-f Commerce. 1980. At
page ix tho Report states, that "overly subjective ratomaking
practices wore one of tha principal causes o-f the product
liability incuranco problem." " *

5/ St. Lpuis Post Dispatch. Section B, P.3, 4/14/84,

6/ Sourco o-f data: Best's Property/Casualtv Stock Index.
AM. Best and Company, Dldwick, NJ

7/  "Tho day caro facilities havo been caught up in this
availability crunch and aro being deemed higher risk, not
necessarily based on a claims experience but duo more to an
incuranco hysteria .. ." Testimony of Edward J. Muhl
Insurance Cor.miscioner of tho State of Maryland, before tho
Kouco Select Committee on Children, Youth and Families, July
30, 1985. * .

8/ "Any permanent solution (of tho day care insurance

crisis) will require significant changes in tho tort system."”
Testimony of Frank Ncuhauscr, Vicc—Prccident and Actuary for
AIG (a leading insurer of day caro centers) before tho Houso
igé%ct Committee? or? Children, Youth and Families, July 30-

9/ "Tho countrywide experience for thono companies reporting
premium and lose data to tho InsurancD Services Office .
appoars to conform with tho current loss experience far the
majority of commercial incuranco lines . (thoso data) do
not suggest that insurers should abandon tha market."”
Testimony of James L. Kimble, Senior Counsel, American
Insurance Association, bhefore tho Houso Select Committee cn
Children, Youth and Families, July 30, 1985. Tha testimony
was also endorsed by tho Alliance of American Insurers.

10/ Soo, for instance, tho National Underwriter. 11/20/81,
paga 1, where it says:

A largo CDmmercial umbrella (liability) risk camo up for
renewal and was rated at £105,000, about tha samo as tha
previous year. But tho insured was not satisfied. Aware
of tho eggrcsWa rate competition in tho commercial linos
market today, ha decided tD chop around. Ha approached a
second agent, who submitted tho very camo risk tD a
different company, which offered tD writa it for just
£20,000. .

But tha insured was still not happy. Ho ccntinusd
shopping and eventually tho original company, which
originally wantod £105,000 camo back and took the businsss
for £5,000. That's right. £5.000. (Emphasis added.)
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Column (1) ~
1984 Disposable
19B4 Amount Spent Income o-f -.£2,578.1

[tem in Billions a/ Billion a/f *
Food 4443 17.2%
Housing 397.8B 15.4
Personal Income?

Taxes 302. 6 11.7
INSURANCE b/ 287.1 11.1

a/ Source: US Department o-f Commerce, Bureau of Economic Analysis,
b/ Source: Bests Management Reports, December 31, 1984, page 1.
Life Insurance Fact Book, ?age 56.
Bluo Cross Association, Telephone call of 1/25/E5,

12/ The law was euphemistically entitled the "FTC Improvements
Act of 1979."

13/ See Statement Df Honorable Claudo Pefper before tho
Subcommittee on Monopolies and Commercial Law on tho
Incuranco Industr¥'s Antitrust Exemption, April 11, 1984;
found at page 5 of the Subcommittee's report, Competition in
the Insurance Industry.

14/ See, for instance, Issues and Needed Improvements in
State Regulation of the Insurance Business. Genera
Accounting DfficD, 1979; Invisible Bankers, Andrew Tobias,
Linden Press, 19E2; The Life Insurance Game. Ronald Kessler,
Holt, Rinehart and Winston, 19B5;"Protection for Sale: The
Insurance Industry,” NBCIV Nes, 1981; Risk. Reality and
Rgggon. the ConforcncD of Incuranco Legislators, September
1983.

Ono of tho tests of stato preparedness to deal with a crisis
in availability and pricing of liability insurance is
actuarial staff. Of tho 52 states (including DC and PuortD
Rico) NICD surveyed, wo find that 26 havo actuaries. So one-
half of the states have no actuaries at all
There are 62 actuaries employed by the states, of the 7,6E2
actuaries in tho nation. It is woll known in the industry
that those best suited to deal with mattors &ertaining tD
liability insurance arc? those who have passed the
examinations enabeling them to be "Follows™ in the Casualty
Actuarial Sociaty. State regulation has only 8 suchpersons
They are employed by only 5 states [Connecticut (1
vjfsachusetts (1), Michigan (1), New Jersey (1) and New York
T
Aetna Life and Casualty Insurance Company alone employs 126
actuaries. Travelers has 100.

Source of data: American Academy of Actuaries 1985 Yearbook
and Directory of Members by Business Affiliation,



15 Public Law 90-448, 82 Stat. 476: 12 U.S.C. 1749bbb,
42 U.S.C. 4012

16/ Meeting the Insurance Crisis of Our Cities. A report o-f
tho President’s National Advisory Panel on Insurance in Riot
A-frcctod Arcac, January, 1968, p. 1.
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CITIZENS COALITION ON TORT REFORM, INC.

One of the gravest problems -facing individuals, governments and
businesses In Alaska today Is the dramatic rise in liability
premiums. At the present time the problem 1is compounded by a
variety of -factors. Uh 1le 1nsurance premiums are being
increased, many insurance companies are pulling back -from
servicing policies 1in Alaska. The risks, especially in the Bush,-*
are too great. Legislative remedies are needed. " Followlng 1is a,

summary of proposals -from the CITIZENS COALITION ON TORT REFORM
INC.

1. CAP NON-ECONOMIC AUJARDS

Non-economic awards compensate a victim -for pain and
su-f-fering, loss of consortium and other intangible losses.
A cap will establish consistency and result 1in predictable
insurance programs. Lie suggest a maximum award of $250,000.

A recent United States Supreme Court decision allowed
California to impose a limit of $250,000.

puio 74 K . -
2. \ MANDATE STRUCTURED SETTLEMENTS
f K . *
Structured settlements provide future payments to the victim
equal to the total award. The future payments are

consistent with the victim"s loss.

3. DISCLOSE COLLATERAL INCOME SOURCES

Juries currently are not allowed to know when a victim has
insurance coverage and has already Dbeen compensated.
Accordingly that coverage 1is Ignored in Jury awards.

*» Mo f

& » T

4. SET ASLIDING SCALE  OFATTORNEY"SCONTINGENT FEES

A sliding scale will 1increase the proportion to the victinm
as the amount of the award 1increases. Current practice

allows an attorney a set percentage Irrespective of the
amount of the award.

The California sliding scale has been upheld as

constitutional. , , -
[ o 0r 0'
5. MODIFY JOINTANDSEVERAL LIABILITY - - e
- -I bl
Several liability will apportion responsibility In
accordance with decree of fault. Under current practice of

Joint and Several liability, anyope. at fault may be subject
to the total 1liab1llity.



REQUIRE ITEMIZATION OF ALL JURY AWARDS

The jury should make its award for damages with specific
amounts. Damages will be 1itemized so as toreflect the
monetary distribution among economic losses, non ’economic
loss, future losses, past expenses and other losses as
applicable.

Similar legislation has been adopted by "the State of?
1l

i
Ilinois 1in May of 1985.

ABOLISH RULE 82 | "

This eliminates an additional expense. _Current practice
allows juries to make an award for damages which includes
attorney®"s fees. Under Rule 82, the court can add up to 10%
of the award for attorney®s fees. <An attorney can claim

and receive up to 10% of the settlement even if .the case
does not go to court.)

MODIFY, PREJUDGEMENT INTEREST

Interest should accrue from the time of award or first offer
of settlement. Current practice allows for interest “to
accrue from time of occurance. This will eliminate, an
unreasonable expense. r y

Ik J kpoo V'. Th.fair® Jtm{ \\\:)h (

REVISE WRONGFUL DEATH STATUTE

A cap on wrongful death awards where there .are no legal
dependents will eliminate unreasonable ..expenses. The
maximum benefit payable for wrongful death, .in instances of
no surviving depende/JITs, should be limited to $25,008.

Similar legislation exists in Montana.

PUNITIVE DAMAGES - -

Awards for punitive damages should accrue to the benefit of

society as a whole, le., the-State of Alaska. ;fi
if o' r\' \

Statute of Limi tat ions i RN e S CiﬁTQE*

The current statutes of limitation should be modified vto
insure that "tjey are applicable 1to a reasonable tlfhe
certain. Recent interpretations open the indlvidual™"to
liability to an indefinite time future. The result 1is total

unp{edictability and unlimited exposure 1is an uninsurA%Je
MNsSK.



13.

14.

15.

16.

As a condition of filing a complaint, the plantlff-s
attorneys must certify there 1is reasonable and meritorious
cause of filing the action. The plantiff®s attorney must
certify that he has consulted and reviewed the facts with a
competent authority and has determined there, is reasobnabldy
and mer itor ious cause for filing the action. -

Similar action has been adopted by the State of Illinois in
May of 1985.

SPECIAL DAMAGES IN COUNTERCLAIMS

Eliminate the requirement to show special damages. This
will require the plantiff®s attorney to be held to the same
standard of care principles required of other professionals.

EXPERT WITNESSES

Strict guidelines must be established for expert witness
standards including current experience, substantial portion
of his or her time currently 1involved in the practice and
demonstration of a knowledge of the state of the art.
Currently there are some expert witnesses whose sole
practice 1is being an expert witness. ”

UNTRUE ALLEGATIONS

Legislation is needed to permit award of attorney"s fees and

payment of reasonable expenses from parties making untrue
allegations without reasonable cause. -

Currently there is no prohibition to plantlffs making

allegations which are untrue. Similar legislation has been
adopted by the State of Illinois in May of 1985. ‘-

MANDATORY ARBITRATION

Contracts shall provide for mandatory arbitration. The law
should providl for Judicial review of the arbitration
hearings. In the event the mandatory arbitration |Is

substantially upheld, the party requesting the judicial
review shall assume all costs ancf*iOes related to the appeal.



OTHER SIGNIFICANT I1SSUES

Provision -for early dismissal of wuninvolved parties by
=filing an Affidavit of Non-Involvement.

Require release of records prior;to the institution of a
suit.

Mandate advance notice of at least 60 days prior to the'V

cancellation of insurance and provide for a timely return of
unearned premiums.

Require disclosure of settlement information to licensing
au thor ity. -

Provide reasonable immunity in anti-trust suits, except in

the instance of malice and provide penalities for frivolous
su its.

Make provision for review of professional activities by
professional society.

Require all discipiinary actions by any professional group
duly consistituted to be reported to licensing authority.

Limit application of strict liability.



CITIZENS COALITION ON TORT REFORM, INC.

One of the gravest problems -facing Individuals, governments and
businesses In Alaska today Is the dramatic rise in liability
premiums. At, the present time the problem 1Is compounded by a
variety of -factors. While insurance premiums are being
increased, many insurance companies are pulling back from-
servicing policies in Alaska. The risks, especially in the Bush, “»
are too great. Legislative remedies are needed. “ Following is a.

summary of proposals from the CITIZENS COALITION ON TORT REFORM
INC.

1. CAP NON-ECONOMIC AWARDS

Non-economic awards compensate =a victim for pain and
suffering, loss of consortium and other Intangible losses.
A cap will establish consistency and result in predictable
insurance programs. We suggest a maximum award of“$250,800.

A recent United States Supreme Cou. t decision allowed
California to impose a limit of $250,006.

2. MANDATE STRUCTURED SETTLEMENTS
*k
Structured settlements provide future payments to the victinm

equal to the total award. The future -payments are
consistent with the victim®s loss.”

3. DISCLOSE COLLATERAL INCOME SOURCES

Juries currently are not allowed to know when a victim has
insurance coverage and has already Dbeen compensated.
Accordingly that coverage 1is lIgnored 1in Jury awards.

4. SET A SLIDING SCALE OF ATTORNEY®S CONTINGENT FEES
A sliding scale will 1increase the proportion to the wvictim
as the amount of the award increases. Current practice
allows an attorney a set percentage Irrespective of the
amount of the award. A\ i
The California sliding scale has been upheld®, as
const itutional. ; .

5. MODIFY JOINT AND SEVERAL LIABILITY /-

I I

Several liability will apportion®™ responsibility in
accordance with degree of fault. Under current practice of

Joint and Several liability, anyojje at fault may be subject
to the total liability. "o



10.

11.

REQUIRE ITEMIZATION OF ALL JURY AWARDS

The jury should make Its award for damages with specific
amounts. Damages will be Itemized so as to reflect the
monetary distribution among economic lorses, non-economic
loss, future losses, past expenses and other losses as
applicable.

Similar legislation has been adopted by "the State of*
1l

i
Ilinois In May of 1985.

ABOLISH RULE 82 ¢

« »®

This eliminates an additional expense. .Current practice
allows juries to make an award for damages which Includes
attorney"s fees. Under Rule 82, the court can add up to ]$'.
of the award for attorney®s fees. (An attorney can clainm
and receive up to 10X of the settlement.even if . the case
does not go to court.) -

MODIFY_, PREJUDGEMENT, INTEREST. %
Interest should accrue from the time of award or first, offer
of settlement. Current practlce allows for interest to
accrue from time of occurance. "This will eliminate, an
unreasonable expense.

REVISE WRONGFUL DEATH STATUTE

A cap on wrongful death awards where there -are no legal
dependents will eliminate unreasonable expenses. The
maximum benefit payable for wrongful death, In instances of
no surviving depende/l1Ts, should be limited to $25,000.

Similar legislation exists In Montana.

PUNITIVE DAMAGES : - . -

Awards for punitive damages”should accrue to the benefit of
society as a whole, le., the"State of Alaska.

Statute of Ligitations vV - o

— LI f

Jv
The current statutes of limitation should be modified *rto
Insure that ,“t£ey are applicable 4to a reasonable =time
certain. Recent Interpretat lons open the "Indlvl dual ! to
liability to an Indefinite time future. The result 1is total
unp{edictabllity and unlimited exposure 1Is an uninsur”Je
MNsK. o

2



12.

13.

14.

15.

16.

REQUIRE AN AFFIDAVIT OF MERIT

As a condition of -filing a complaint, the plantiff’s
attorneyi must certify there is reasonable and meritorious
cause of -filing the action. The piant iff°s attorney must

certi-fy that he has consulted and reviewed the -facts with a
competent authority and has determined there, Is reasobnabl”
and meritorious cause -for -filing the action. i

Similar action has been adopted by the State of Illinois In
May of 1985.

SPECIAL DAMAGES 1IN COUNTERCLAIMS

i .
Eliminate the requirement to show special damages. This
will require the plantiff"s attorney to be held.to"the same
standard of care principles required of other professionals.

EXPERT U)ITNESSES

Strict guidelines must be established for expert witness
standards 1including current experience, substantial portion
of his or her time currently involved in the practice and
demonstration of a knowledge of the state of the art.
Currently there are some expert witnesses whose sole
practice 1is being an expert witness.

UNTRUE ALLEGATIONS -

Legislation 1is needed to permit award of attorney"s fees and
payment of reasonable expenses from parties making untrue
allegations without reasonable cause.

Currently there is no prohibition to plantiffs making
allegations which are untrue. Similar legislation has been
adopted by the State of I1llinois in May of 1985.-

MANDATORY ARBITRATION ' '
Contracts shall provide for mandatory arbitration. The law
should prov*Ta! for Judicial review of the arbitration
hearings. In the event the mandatory arbitration Is

substantially upheld, the party requesting the JudlIxial
review shall assume all costs and“ftoes related to the appeal.



OTHER SIGNIFICANT ISSUES

Provision -for early dismissal of wuninvelved parties by
mfiling an Affidavit of Non-Involvement.

Require release of records prior®"“to the Institution of a
suit.

) ) *» s
Mandate advance notice of at least 62 days prior to the?
cancellation of insurance and provide for a timely return of
unearned premiums.

Require disclosure of settlement information to licensing
au thor ity. - N

- - - - - (( - -
Provide reasonable immunity 1in anti-trust suits, except in
the instance of malice and provide penalities for frivolous

su its. -

Make provision for review of professional activities Dby
professional society.

Require all disciplinary actions by any professional group
duly consistituted to be reported to licensing authority.

Limit application of strict liability.
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OVERVIEW

We are here today to discuss a mounting crisis among smal
businesses and across America, a crisis which involves every
man, woman and child: the nation is losing its liability
insurance. Day care centers are losing their insurance and
are being forced to close, perhaps driving second .
breadwinners out of work or creating new latchkey children.
Nurse-midwives are losing their insurance and the lower cost
birthing centers are shutting down. Doctors are marching on
state capitals because insurance is unavailable or costs have
skyrocketed. Cities, transit authorities, even whole states
are losing their liability insurance. One of the leading
auto insurers in the District of Columbia has pulled out.
The list goes on and on.

And prices have skyrocketed. For example, the cost of
insuring an automobile in America has gone up at a 9.17.
rate for the first 6 months of 1985 exceeding the rate of
change for all of 1984, 1/ The annualized rate of change is
18.27., a record dollar change.

What is going on here? Are these practices of insurers
justified?

The answer is "NO!™ What we are witnessing is a manufactured
crisis intended to bloat insurer profits and reduce victims'
rights.

Property-Casualty insurance has a cyclical profitability, as
Chart Number 1 shows. 2/ In 1984, if you accept the

insurer's whoppmg reserve increases as valid (quite a large
leap of faith), they earned about a 37 rate of return on net
worth (equity). That is too low. 3/ It wouldindicate that
their premiums were about 57 short. If their premiums had
been 57 higher, they would have earned a rate of return on

net worth of about 137, more than enough for an industry of
the low to average riskiness of Property/Casualty insurance.4/

A five Percent premium shortfall is not a crisis. Vet we see
all of the cancellations and mammoth price increases such as:

o A 707 increase for OB/GYMs in Maryland (totally
unjustified — per analysis, attached as Exhibit 1I).

a 3007 to 9007 increases in lawyer and architect
malpractice insurance premiums around the country.

o Increases of 2007. to 5007. for the day care centers
who can get insurance. Many can't.



o 3007. to 10007 increases -for public transit
authorities.

0 One Northeastern state's liability insurance was _
£100,000 -for £100 million of coverage last year. This
year it's £400,000 -for £3 million in coverage. Last
year, it cost £1.00 per £1000 o-f coverage; this year
It is £1.00 -for £7.50 of cover.

T?e Aist goes on and on, but the statistics don't justify any
of this!

What is going on?

THE LAST CYCLE BOTTOM - 1974/5

If you look again at the first chart you will see that 1984
was a typical "bottom-of-the-cycle” year. The last time it
happened was in the mid-1970's when | served as Federa
Insurance Administrator in the Ford Administration. At that
time, the country observed the precise phenomena we see
today. As a Washington Post editorial of November 3, 1976
put it:

It is becoming increasingly apparent that liability
insurance — or the lack of it — is becoming a national
problem. . . . The rates charged those in professions
other than medicine, most notably architects, are rising
rapidly. Local ?pvernments are finding that it is
increasingly difficult or expensive to buy insurance
covering their police departments. And because of the
price now placed on it, many small companies are
dropping the product lrability insurance they th ought
they needed. o

It is no doubt true that the increasing number and size
of judgments against police departments for false arrest
or mistreatment of prisoners have had some salutory
effects on police behavior. Similarly, malpractice
suits have provided an incentive for more carefu

medical care, and product liability suits have forced
manufacturers to produce hetter and safer products.

But there must be some [imit to all this, and we suspect
It has been passed. The real beneficiaries of this
litigation explosion have been the lawyers. . . . There
has to be a hetter wa% of compensating those to whom
reparations are due than the cIumsY and expensive
mechanisms that exist today. The legal ingenuity

that created the present problem is going to have to

be used to solve it. Otherwise, the whole system of
liability insurance and of personal liability for
wrongdoing is going to collapse of its own weight.



After insurers abandoned the medical and product manufacturer
lines, the federal government reviewed the situation. | was
fortunate to be part of the interagency working groups that
found that there were no Austifications for the insurer
actions. 5/ We concluded that the insurers had just

panicked from lack of data.

But look at what happened; their profits skyrocketed to al

time record levels. Insurers learned that the state
regulators would, during the panic, give away the store in
rate increases. Insurers also learned that state legislators

would act to reduce victims' rights in the wake of the panic
(over half the states did so 6/). The fact that insurers
achieved much of their 1975 legislative agenda and now are
back for a bigger bite from the apple is very significant.
Now, medical professionals want caps on overall and non-
economic damages and municipal governments (and especially
insurers!) are seeking elimination of joint and severable
libility and punitive damage awards. here will this raid on
victims' rights end?

They are applying the lessons they learned in the mid-1970's
very well today — to day care centers, to nurse-midwives, to
doctors, to product manufacturers, and so on. They are
petitioning Congress for product liability and medical
malpractice tort law changes and the states for changes in
other tort systems.

THE HEAT IS ON

Some property/casualty officials have made statements on the
public record that; "It is right for the industry to withdraw
and let the pressures for reform build in the courts and in
the state legislatures.” 7/ Reinsurance, a critical aspect
of ma|nta|n|n% available and affordable insurance rates may
not bhe available from overseas because syndicates would
"simply not write reinsurance for the American casualty
industry™ in 1986. A representative of that overseas market
(Lloyd"s of London) was recently reported to have said that
if a new policy form is not adapted by state regulators,
reinsurance wouldn’t be provided to American Iiabiﬂt%
underwriters. When | recently testified before the Maryland
Governor's Special Medical Malpractice Committee, a medical
malpractice insurance company executive told the committee
that higher rates far ab/gyns in Manyland were put into their
filing Dbecause the reinsurer required it, not because the
rates were actuarily justifiable (which they weren't).

Wall Street knows what is going on. Chart Number 2 shows
that the property/casualty stocks have soared to record highs
more than doubling the Dow Jones Industrial Average rise for
1985. Through November 20, 1985, the Best's ,
Property/Casualty Stock Index was up by 447 compared with a
207 Dow Jones increase.8/ Wall Street expects state



requlators to allow excessive rate increases; Wall Street is
right! At the end of the -first six months of 1985, the
surplus of insurers has skyrocketed by £8 billion, over the
year earlier figure, a growth of 13.4%. 9/

Insurers blame this crisis on the courts and the tort law and
say the only way to fix it is to take away as many victims'
rhghts as possiule. They can point to such statistics as
these:

Of 28 insurers writing liability insurance for day care
centers in Maryland last year, 15 have left the market.
Of the remainin% 13, six will not write any new
business. The last 7, those who will write new
business, all have excluded child abuse from their
policies. The Maryland Commissioner of Insurance has
term%%/the pull out "hysteria™ since no data supports
It.

Insurers will say this points to the need for tort reform,

11/ while admitting that data don't 6ust|fy the pull out. 12/
Yn New Jerse¥, at a hearing where ISO requested the new
claims made form, the 1SO could not say how many million
dollar CGL type claims there were in recent years, nor what
percentage of claims paid were in suit last year. lowa
Insurance Commissioner and NAIC president, Bruce Foudree sa*s
that "regulators cannot trust annual statements and quarterly
financial data. We Crequlatorsl will therefore need to get
tougher and %Pend more time looking over companies’

shoulders. e cannot tolerate falsification or deception on
annual statements."™ 13/

| do not believe that there is a tort crisis across the
nation, | believe we are witnessing joint action by insurers
intended to create an atmosphere where rates can be put too
high and legislators will be intimidated into action designed
to take away victims' rights and to allow wrongdoers to o
unpunished. It was no accident that A.H. Robbins tried to
pyg%yb%ck onto federal tort "reform" to he excused from its
misdeeds.

At the top of the cycle a few years ago, the now-dreaded
liability insurance policy rates were being slashed wildl
and even being sold after the insured event haPpened, such as
in the case of the MGM Grand Hotel fire where liability
coverage was written months after the fire. 14/ Chart #3,
labeled the "National Insurance Strike," shows the effect of
rate cutting during 1981 and 1982 upon the profit levels of
insurers. As you can see, the insurers cut about $1.5
billion in premiums over this interval and the.resultln%
impact upon insurers profits was vastly 5|?n|f|cant they
Ehnnmeted. Chart #4 shows the profit levels insurers would
ave enjoyed had insurers not cut their premiums, but only
maintained them at 1981 levels. Chart #4 shows great
disparity between actual profits and those able to have heen



realized had insurers simply held the line on premiums.
Obviously, if premiums were increased at the same level as,
say, the Consumer Price Index, insurer profits could have
been even higher than the levels indicated in Chart #4. The
national problem of insurer profits is clearly and
convincingly self-inflicted.

If tort reform was so desperately needed in 1974 and 1975,
why not in 19817 Why again today? The crisis is within the
insurance industry, not in the courts.

When insurance trade association representatives talk to
Ie?|s|apors, they POJnt their fingers at the tort system for
all their financial ills. But, amongst themselves, insurance
association representatives and insurance company executives
are more honest and admit their culpability for the current
capacity crunch. A recent report put out by the Insurance
Services Office (ISO) and the National Association of
Independent Insurers (NAII) concluded that:

The property/casualty industry must accept

the major responsibility for its current
financial condition-  But, the brutal §r|ce war
of the last six years is over. The industry
has finally realized that a business cannot
indefinitely price its product below cost

and expect to survive. 15/

Now, we are asked to take the insurance industry's word that
there is a tort problem and that [imits on pain and suffering
or on overall damages must be imposed so thatrates will go
down. AIll the evidence so far indicates thatsuch caps have
no effect on rates whatsoever.

Virginia has had limits on medical malpratice damages for
Years, but | was still called to testify before the .
egislature this year about insurance problems. Pennsylvania
enacted one of the most restrictive immunity acts on record
for its political subdivisions in 1978. 16/ Yet, despite
those [imits, Pennsylvania has another "crisis™ in municipal
liability insurance. A recent national study of the impact
of "reforms" after the last crisis showed that caps on pain
and suffering in medical malpractice cases have had no
statistically measurable impact upon premium increases. 17/

| have done a lot of work in North and South Carolina as a
consultant to the state governments. | am convinced that the
degree of litigeousness in the Carolinas is low,

significantly below that of other states where | work, for
example. Such actuarial calculations as the loss development
and the ratio paid to incurred lasses, which | use for
investment income purposes, make it crystal clear that, if
there is a tort problem in this nation, it has not manifested
itself in these states.



Vet, South Carolina has had to issue emergency regulations
requiring no mid-term cancellations and 3C-day notice o-f non-
renewal price increases. If the crisis were truly tort
based, South Carolina would not have to undertake such

action. The -fact that South Carolina insureds are feeling
the same "hit" as the other states is stong evidence that the
law is not causing the crisis, but rather that it is a
creation of insurers.

In plain English, what the insurers propose in so-called
“tort reform™ hasn't worked and won’t work. The evidence
B0|nt$ overwhelmingly to a substantial insurance problem,
oth in the re%ulat|on and management of the
property/casualty industry.

Insurance premiums represent 11.1% of the disposable .
income in this country. 18/ Insurance is the fourth leading
purchase Americans make (behind food, hou3|n% and federal
income taxes, although we expect it to pass federal taxes
this year). Insurance rates have grown at an 18% rate for
the first six months of 1985 If we are to see any relief,
specific steps will have to be taken at both the state and
federal level to end this insurance company misbehavior.

ALASKA*®"S EXPERIENCE

As great as things have been over the last cycle for the
property/casualty insurers nationally, it is greater in
Alaska. Over the last cycle, the operating income of
insurers in Alaska was more than double that of the nation as
a whole. Think of it, the profits in the nation were
excessive, leading to a stock market performance of about
four times the Dow Jones, yet Alaska's profit was twice the
nation's; three times in private passenger auto insurance.

Perhaps you should look into your Insurance Division instead
of into the tort law. In the 1981 Private Passen%er Auto and
Homeowner's Insurance. A Statistical Analysis published by
the Division of Insurance, there was a discussion of the fact
that Alaska had the lowest loss ratio in the country,
indicating the m%hest profits for insurers, the least
competition and the least efficiency. The Analvsis said:

The fact that Alaska enjoyed this position -for the past
three years IS indicative of . healthy trend, one we
hope to see continue . . . ." (Emphasis added.)

How's that for consumer protection?



THE MCCARRAN-FERGUSON ACT

In 1944, the Supreme Court of the United States -found that
insurance was interstate commerce and, thus, subject to anti-
trust and other -federal statutes. In 1945 under heavy
insurer pressure, Congress passed the McCarran—Ferguson Act
which uniquely exempts insurance from the -federal anti-trust
laws (except should intimidation, coercion or boycott occurg.
Congress delegated the authority to regulate insurance to the
states with no standards -for regulatory excellence and no
ongoing congressional oversight. Indeed, the Federal Trade
Commission (FTC) cannot even study insurance under current
law 19/ unless Congress specifically authorizes it in

advance. (FTC's power was revoked because they had the
audacity to point out that whole life insurance was not a
wise purchase for most Americans. The fact that the FTC was
right did not alter their fate.)

The immensely important McCarran-Ferguson Act was adogted by
that earlier Congress without benefit of a hearing. he
legislative history makes it clear that President Roosevelt
wanted only a short, two or three-year moritoriun after which
anti-trust laws would fully apply. 20/ That is, in fact,
what both houses of Congress adopted but their language was
somewhat different, requiring a conference. Mysteriously,
the conference committee reported back a bill that continues
in effect today; an infinite moritQrium,

Every independent study of insurance concludes that the
states have failed miserably in their attemPts to regulate
this giant industry. 21/ The states have allowed this crisis
to happen. Had regulators had the political will and been
properly equipped to keep prices to statutory standards (all
states require that the rates be "not excessive, not
inadequate, not unfairly discriminatory”) we would not be in
the mess we are in today with clearly excessive prices going
into effect routinely around che nation and unfair mid-term
cancellations, coverage and price changes rampant

WHAT SHOULD CONGRESS DO?

(1) NICO has called upon the Judiciary Committees of the US
Senate and House to review the McCarran-Ferguson Act to
determine if it is working to protect America. The quality
of state re?ulat|on s documented to be inadequate; the

insolvency funds are a "Maryland S8L Crisis Waiting to
Happen." | do not call for the elimination of state
regulation here as some insurers recently have. | believe
that federal standards for state regulation, coupled with
federal oversight on a continuing basis, are needed.
Further, the federal government should take over the
insolvency funds, making them an FDIC—type operation.



(2) NICO also believes that the apProach.enacted at a
previous bottom, 1968/9 is worthy o-f consideration by
Congress: The Urban PropertK Protection and Reinsurance Act
o-f 1968 was a response to the unavailability of insurance in
the inner cities in the wake o-f the riot situation of the
late 60's.22/

To be sure, the predicate -for the withdrawal of riot
insurance was strong, given the very serious situation extant
in the country at the time. But the -finding of the
President's Panel on the Insurance Crisis is just as valid
-for the day care provider community today and others losing
coverage as it was -for the inner city communities o-f the late
60's when the panel -found that; "Communities without
insurance are communities without hope." 23/

In the riot insurance crisis, the federal government agreed
to reinsure (insure the insurance transactons of the
insurance companies — a sort of lay-off bookie arrangement)
the insurers against the specified peril of riot and civi
commotion in return for a reinsurance premium and a
commitment to participate in a pool to make sure insurance is
available to all residents whose homes met reasonable
standards of insurability.

The federal government made -5125 million writing this
reinsurance!

The cities were saved from the sure death that being
uninsured brings in twentieth century America!

| think that a program of stand-by authority should bhe
prepared to take care of the day care and nurse-midwives
current problem (and, perhaps, some of the others). The
authority should be granted to cover future crises as well,
to stabilize the insurance profit cycle's harsh symptoms,

| have provided a copy of a draft bill to establish such a
program to your staff.

Insurers, the administrator of the program and
representatives of the distressed industry would meet to set
standards for insurability under which those who qualify are

assured of an insurance market.

Studies will be undertaken to determine if other longer range
actions (risk management, insurance reform, etc.) are also
needed to resolve underlying problems.

Funding for this program would come from reinsurance
premiums. | also envision a small surcharge, perhaps one-
quarter of one percent of premiums written b¥ all property/
casualty insurers, to back up the Rrogram.. his is in case
premiums are insufficient over a short period or if it is
determined by Congress that some short term subsidy is



required to stabilize a distressed line sometime in the
mfuture.

(3) NICD has asked the Department of Justice to review the
evidence to see it a conspiracy to boycott insureds has
occurred in day care insurance and other lines, the intent of
which is to intimidate state regulation into granting
excessive rate increases and to intimidate state and federal
legislators into passing unjustified tort law modifications
which will maximize insurer profit levels. 24/ Such boycotts
and intimioations are not exempt from federal review under
the provisions of the McCarran-Ferguson Act. NICO has called
upon the Congress to monitor activity upon this important
rﬁquesé, which has prompted a preliminary investigation by
the FT

(4) NICO has called upon the Congress to require federal
Hcens|n? of alien insurers that are not licensed and
meaningfully regulated by any state in this nation but who
insure or reinsure here. If Lloyd's of London will use its
economic clout to dictate our nation's policy forms, (it is
Lloyd"'s which is nushing the claims made form down the
throats of the primary carriers; it is Lloyd's which is
forcing the defense costs inside the limit of liability) we
ﬁh|nk they should be subject to review by some authority
ere.

5 NICD proposes that the Con?ress modify the Product
Liability Risk Retention Act of 1981 25/ to allow small
businesses as defined by the Small Business Administration at
13 CFR 121 to form risk retention groups along the lines
alreadK authorized under the statute. Targeted assistance
through the proposed reinsurance pro%ram can assist those
small business insureds who are too

retention groups in a given state

ew to form risk

WHAT SHOULD STATES DO?

States must concentrate their major efforts on insurance
reform and not tort "reforms."

1) States should encourage the federal government to seek a
more pro-active role in the regulation of the insurance
business. It is a sign of strength, not weakness, to ask for
help when it is truly needed, and states surely need help in
this area today.

2) The US General Accounting Office noted that the most
critical deficiency in the regulation of insurance by the
states was in the shortage of proper staff for adequate
regulation. 26/ The GAO pointed out that this was a function
of money and increased resources for targeted staff
development for actuaries, accountants and lawyers will
improve the quality and extent of state regulation of the



insurance business. Regulators need to develop staff in the
critical areas outlined and must be given sufficient
resources to do so.

3) State law must require disclosure of loss data on a line-
by-line basis which would give regulators much better ability
to discern whether rates are excessive, inadequate or
unfairly discriminatory. Line-by-line reporting will allow
for adjustments between personal and commercial lines.
Companies' annual statements should be expanded to require
deé?Ued reporting of all general liability subline data, by
subline.

4) To the maximum feasible extent, insurance rates must be
made based upon experience. The failures of the regulators
and the insurers to provide proper safety incentives lies
chiefly in their unwillingness to rate commercial risks based
upon individual experience. AdnuttedlK some risks are hard
to rate experentially, but over time the necessary data base
can be developed to properly rate individuals ano unusual
risks. Experience rat!ng will allow proper market messages
to be sent to unsafe risks and reduce the costs for good
risks currently paying to allow the continued operations of
bad risks. No where Is this more critically needed than in
medical malpractice rates

5% Tough conflict-of-interest statutes must be enacted in
the states to prevent continuation of the "revolving door"
found by the USGAO where 507, of re%u]ators came from the
industry and 50V. went to it after being a regulator. 27/ An
“arms length" relationship between regulators and the
regulated industry must he established.

6) Insurance regulators need better data verification
techniques either through cqnduct|n% their own, more frequent
audits or using outside auditors. Recent charges by the NAIC
president that data has been falsified strikes at the core of
state regulation of insurance. [f we cannot trust the annual
stahements, then state regulation of insurance is a fraud and
a sham.

7% Insurers must he required to fully disclose to regulators
the total rates of return earned, including on investment
income, so that full blown rate of return rate regulation can
be utilized. The NAIC endorsed this approach at 1ts June
1984 meeting. Texas, the first state to fully use the method
in setting auto rates earlier this year, saw a 10 percent
reduction in premiums required. This action saved Texas
consumers $250 million over the proposed rates.

8) State Commissioners must be empowered by the flegislatures
to meaningfully reqgulate excess, surplus lines carriers and
reinsurers, at least to the extent that the federal goverment
does not. Abuses, such as withholding cover by these

10



carriers, have contributed significantly to the current
capacity crunch.

9) States need to establish their own reinsurance programs
modeled after NICO's federal proposal. A state reinsurance
qugram with a risk management component requirement can
ring meaningful safety considerations into insurance
markets. Establishing models for risk management as a
requirement for reinsurance through the state would provide a
%eneral market incentive and would ease availability and
ecrease risks faced by consumers and their primary carriers.

10) States need to examine their anti-group and anti-rebate
statutes to see if they serve any public purpose. [f these
laws adverseI% impact upon availability and affordability Of
cover, then they should be scrapped.

11) State regulators should conduct financial, market conduct
and trade practice examinations an a regular basis for all
licensed insurers in states. Increased monitoring of
insurer's practices and finances can only benefit consumers
by curbing rating and other market abuses, as well as
insolvencies.

12) Regulators must resist attempts by industry advocates to
force proposed claims made forms, which include defense costs
inside the limit of liability, upon consumers.

The proposed, and constantly modified, ISO claims made form
means less coverage, more exclusions and less competition for
insureds.

There is less coverage because of the timin% of coverage
involved in the policy and the proposed inclusion of defense
costs inside the limit makes coverage illusory. If a buyer
has a million dollar claim against 1t and a million dollars
are spent by the insurer defending the suit from which the
loss accrued, there is nothing to pay for the loss but the
assets of the insured. That's not coverage, its an insurance

defense lawyer income security plan!  The proposed pollution
exclusion is simply a refusal to write this risk until the
tort law is changed to suit the industry. It is fascinating
to note that ISO does not discount the claims made policy
rate a whit for excluding "high cost” pollution coverage.

ISO cannot have it both ways; either polluton cover costs a
lot and the exlusion should cause a dramatic drop in price,
or it costs little (nothing according to ISO) and the
coverage should be contained within the policy. Consumers
face captivity because of the exhorbitant levels of premium
for extended tail coverage that can go as high as 200 percent
of the last year's Prem|um. The higher the tail coverage
cost, the less likely you are to seek more competitive rates
at another company.

11



Claims made poses a ﬁarticular problem tor the .
unsophisticated purchaser. Believing that they are gethng
the same coverage -for less, many insureds will immediately

purchase the new policy and sufter unanticipated losses. |
think that it states adoFt any torm ot the new claims made
Bohpy torm that it should not be allowed to be sold to smal
usiness consumers at all. ISO admits that its "problems"
are with only tive percent at its larger accounts. It would
be inappropriate tor regulators to broadly restrict cover
based upon scarce, potentially talse, and small samples ot
data. In the alternative, it it can be shown that some smal
business consumers (again, as detined in 13 CFR 121) would be
able to benetit tram the new policy torm, then that torm
should be made available to such consumers but only atter a
reasonable occurrence policy Muote is given and a tull and
complete disclosure ot the differences of cover is made by
the seller. Disclosure forms could be promulgated by the
regulators with input from consumers and the industry.

In any event, states should not approve this moving target,
constantly amended form until the industry has had time
enough to educate the agents and the consumer. Even if the
latest amendments are the last, which | doubt,the form
sho%!d not becoim effective before July 1, 1986 atthe
earliest.

13) States must allow greater consumer representation before
the regulatory bodies. All too often the only parties to rate
cases are the regulators and the insurer. States must give
greater funding to or create Offices of PublicAdvocate to
statutorily intervene in insurance rate cases.The New Jersey
experience can serve as a good model, there the costs of
intervention are billed back to the filing party and this
causes minimal growth in appropriations expenditures while
maximizing consumer protection from abusive insurance rates.
A related program could be authorized by the federal .
government or the states to allow consumers to organize their
own Citizen's Insurance Board to intervene on their own
behalf as a complement to the efforts of the Public
Advocates.

CONCLUSION

America deserves a better deal on its insurance. The federal
and state governments cannot sit idly by and let the
insurance industry hold day care providers, nurse-midwives
and others, hostage in a large game beyond the providers’
control. The terrorist tactics of insurers every 10 years at
cycle bottom must be dealt with in a systematic way that adds
the stability to our economy that insurance is meant to
deliver. Periodic price goug|n% must be stopped. It is time
for the states, as well as the federal government, to act
responsibly in the a"ea of insurance regulation and take
appropriate remedial action now.
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FOOTNOTES
1/ CPl data on "auto insurance™, Bureau o-f Labor Statistics.

2/ Source of data: Citibank Economics and Insurance
Services Of-fice.

3/ The ISO admits that the p/c industry had a positive
return an net worth last year, conceding the point that the
industry did not lose money last year. But, 1SO's Mavis
Walters disputes the level of that return, sayin% it was only
two percent on net worth. Even at that level, the premium
shortfall for last %far was only 5.5 percent or so. (See.
Statement nf Mavis Walters, Senior Vice President, Insurance
Services Office,Inc., before the House Ener%y and Commerce
Subcommittee on Commerce, Transportation and Tourism hearings
%bggﬁ Liability Insurance Crisis of 19S5, p.16 (Sept. 19,

4/ For a discussion of risk in the property/casualty
insurance business, see Investment Income and Profitability
in Property/Casualty Insurance Ratemaking, J.R. Hunter and
JW. Wilson, 1983, Chapter 5.

5/ Hearing on December 3, 1975 Subcommittee on Health of
the Committee on Labor and Public Welfare, US Senate. Among
the interestino data supplied by ISO at that hearing were
exhibits that showed that the averaﬁe claim cost ISO used for
ratemaking significantly exceeded the limit of liability,
clearly ratemaking that had run amok. That led to this
excnange:

Sen. Laxalt: Is malpractice always a loser as far as
carriers are concerned?

Mr. Hunter: If they charge these rates, they could not
help but win. (Page 141))

In John Guinther's book, The Malpractitioners (Anchor Press,
1978), Guinther cites this exchange at pa?e 169 in a chapter
entitled "They Could Not Help But Win." In the following
chapter, called "They Won," Guinther reviewed the later
experience.

Final Report. Product Liability Task Force. Report on |
Product Liability Ratemaking. Product Liability and Accident
Compensation Task Force, US Department of Commerce, 1980. At
page ix the Report states that "overly subjective ratemaking
Fjact|ces were one of the principal causes of the product
fability insurance problem."

6/ St. Louis Post Dispatch. Section B, P.3, 4/14/84. (See
also, Sloan, infra, at note 17
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7/ Journal of Commerce, "Insurers Told: Exit Some Lines,"
p.8A, (June IS, 1785)

8/ Source of data: Best's Property/Casualty Stock Ind x,
A.M. Best and Company, Oldwick, NJ. December 31, 1984

index = 416.30; November 20, 1935 index = 600.06. Dow Jones
Industrial Average December 31, 1984 = 1211.57; November 20
1985 = 1441.37,

9/ According to the Insurance Information Institute's
Executive Letter of August 26, 1985, Policyholder surplus
9?%/%%”” $58.2 billion as of 6/30/84 to $66.0 billion as of

10/ "The day care facilities have been caught up in this
availability crunch and are being deemed higher risk, not
necessarH% based on a claims experience but due more to an
insurance hysteria ..." Testimony of Edward J. Muhl,
Insurance Commissioner of the State of Maryland, before the
ggusiggglect Committee on Children, Youth and Families, July

11/ "Any permanent solution (of the day care insurance
crisis) will require significant changes in the tort system.”
Testimony of Frank Neuhauser, Vice-President and Actuarﬁ for
AIG (a leading insurer of day care centers) before the House
iségct Committee on Children, Youth and Families, July 30

12/ "The countrywide experience for those companies
reporting premium and loss data to the Insurance Services
Office . . . appears to conform with the current loss
exRer|ence for the majority of commercial insurance lines
(these data) do not suggest that insurers should abandon the
market." Testimony of James L. Kimble, Senior Counsel,
American Insurance Association, before the House SelecL
Committee on Children, Youth and Families, July 30, 1985,
The testimony was also endorsed by the Alliance of American
nsurers.

13/ Journal of Commerce. "Tougher Insurance Rules Loom,"
p.lA, (Oct. 10, 1985)

14/ See, for instance, the National Underwriter, 11/20/81
page 1, where it says:

A large commercial umbrella gHabiIHy) risk came up for
renewal and was rated at $105,000, about the same as the
previous year. But the insured was not satisfied. Aware
of the aggresswe rate competition in the commercial lines
market today, he decided to shop around. He approached a
second agent, who submitted the very same risk to a
different company, which offered to write it for-just
$20,000.
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But the insured was still not happy. He continued
shopping and eventually the original company, which
originally wanted $105.000 came back and took the business
{or .$5,000. That's right. $5.000. (Emphasis added.)

15/ NAIl and 150, "1985: A Critical Year," p.30 (Spring
1985). This quote has been curiously flacking in any reference
made to this document by insurers in previous testimonies.
(See, Walters, supra.)

16/ Pennsylvania Political Subdivision Tort Claims Act, (42
Pa. CSA 8541 et. seq.)

17/ Sloan, Frank A., "State Responses to the Malpractice
Insurance 'Crisis"' o-f the 1970s: An Empirical Anaw_sm," 9
|

Journal of Health Politics. Policy and Law. 629 (Winter
1985).
18/
Column (1) -
1984 Disposable
1984 Amount Spent  Income of $2,578.1

| tern in Billions a/ Billion a/
Food 444.3 17.27.
Housing 397.8 15.4
Personal Income
Taxes 302.6 11.7
INSURANCE b/ 287.1 11.1

a/ Source: US Department of Commerce, Bureau of Economic Analysis,
b/ Source: Bests Management Reports. December 31, 1984, page 1.
Life Insurance Fact Book, page 56.
Blue Cross Association, Telephone call of 1/25/85.

19/ The law was euphemistically entitled the "FTC
Improvements Act of 1979. 1

20/ See Statement of the Honorable Claude Pepper before the
Subcommittee on Monopolies and Commercial Law on the
Insurance Industr¥'s Antitrust Exemption, April 11, 1984;
found at page 5 of the Subcommittee's report, Competition in
the Insurance Industry (Serial No. 127).

21/ See, for instance, Issues and Needed Improvements in
State Regulation of the Insurance Business. General
Accounting Office (Oct. 9, 1979) (hereinafter, GAO Issues);
The Invisible Bankers, Andrew Tobias (Linden Press, 1982);
The Life Insurance Game, Ranald Kessler (Holt, Rinehart and
Winston, 1985):"Protection for Sale: The Insurance Industry,”
NBC-TV News (1981); Risk. Reality and Reason, the Conference
of Insurance Legislators (Seotember 1983). . o
One of the tests of state preparedness to deal with a crisis
in availability and pricing of liability insurance is
actuarial staff. Of the 52 states (including DC and Puerto
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Rico) NICO surveyed, we -find that 26 have actuaries. So one-
half of the states have no actuaries at all.

There are 62 actuaries employed by the states, of the 7,682
actuaries in the nation. It is well known in the industry
that those hest suited to deal with matters pertaining to
liability insurance are those who have passed the
examinations enabeling them to be "Fellows™ in the Casualty
Actuarial Society. State regulation has only 8 suchpersons
They are employed by only 5 states [Connecticut <1>
%%ssighusetts <I>I Michigan (1), New Jersey (1) and New York
Aetna Life and Casualty Insurance Company alone employs 126
actuaries. Travelers has 100.

Source of Data: American Academy of Actuaries 1985 Yearbook
and Directory of Members by Business Affiliation.

22/ Public Law 90-448, 82 Stat. 476; 12 U.S.C. 1749bbb
42 U.§.C. 4011

23/ Meeting the Insurance Crisis of Our Cities. A report of
the President's National Advisory Panel on Insurance in Riot-
Affected Areas, January, 1968, p. 1

24/ See Exhibit [l for a copy of the letter to the Justice
Department

25/ 15 USC 3901 et. seq. and 1983 amendments.
26/ GAO Issues, p.35
27/ 1bid., p.176
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DAI'A UNDERLYIl.u CHARTS | & 4

Rate of Return on Net Worth

COMMERCIAL LTABILITY INSURANCE PROFITABHJTE)STATISTNS CD

Earned Premium£

/ear Oil 11ions of £)  Actual ROR All American Industry
1976 $4160 217, 13.37.

1977 5*5 39 13.5

1978 7334 27 14.3

1979 7943 26 15.9

1980 7969 23 14.4

1931 7416 15 14.0

1982 6627 3 11.0

1983 6671 -2 11.5
Average 197. 13.57.

Cl) Source: National Association o-f Insurance Commissioners

(2)

(3)

NOTE:

Report on Pro-fitabi lity, By Line, By State.

Rate ot Return on net worth estimated from the NAIC Reported
Insurance Operating Profit on Earned Premiums by converting
to net worth by multiplying by a 2:1 Premium/Net Worth RatiG.
Investment Income on Surplus s added at an assumed after

tax yield as follows: 1976, 5.07.; 1977, 557.; 1978, 6.07;
1979, 6.57.; 1980, 7.07.; 1981, 7.57.; 1982, 8.07.; 1983, 8.57..

Fortune 500. 1976-1980; Business Week. 1981-1983.

Had the insurers not cut premiums after 1980 but held them

constant, the Rate of Return on Net Worth would have been

1981 297.
1982 371.
1933 317.
8-year average 307

The problem is clearly rate cutting, nothing else!
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BACKGROUND

Dn May 16, 19S5, the Medical Mutual Liability Insurance
Society o-f Maryland (MMLB& filed for an increase in
malpractice ﬁrem|ums.Df *297.. The filing also requested
changes in the relativities between classes, the most notahle
of which was a one-third increase in Class B (DB/GYN
turgery). The total impact of the overall rate change of

=29/ and the class relativity change of +33.3% Dn OB/GYN
surgeons was to increase their rates by 66.77.. For the
highest rated territory, these doctors had their rates raised
from $25,429 to $42,393. This did not please the 0B/ GYN
community.

WAS THE OVERALL 297. RATE INCREASE JUSTIFIED?

In my opinion, there was no Lusiification ror an overall rate
increase of 297.. Indeed, | Dbelieve that the filing supports
a reduction in premiums rather than an increase. Here's why:

o The filing incorrectly assumes that the yield on
investments that the MMLIS will earn is 5%, an
unrealistically low assumption, and

o The filing incorrectly assumes that inflation in the
future will be at double-digit levels.

When proper assumptions are made on just these two items,
even accepting other major assumptions (such as their
regervesdare accurate), a rate reduction of 10.5% is
Indicated.

HOW SHOULD INVESTMENT INCOME BE FACTORED IN?

To do the job properly, a full blown total return analysis
should be undertaken. The National Association of Insurance
Commissioners adopted the total return approach at their
June, 1984 meeting, and issued a report detailing severa
approaches. Under a total return approach, all income is
analyzed to determine what overall profit the company will
make under a given set of rates and a comparison of that
potential earning Eower to the needed margin to attract risk
capital is undertaken. It is a sophisticated, highly
desirable approach that should be used in Maryland, as the
NAIC recommended for all regulated lines.

In that the filing was woefully short of the data needed to
undertake total return analysis, | decided to accept, for
review purposes, the MMLIS approach to discounting the cash
flows (t'eir Exhibit 5, my Exhibit "A", attached). On my
exhibit, you will see the MMLIS approach as typed and mine in



handwriting. MMLIS discounted the losses based on a
distribution of losses paid by time. Presumably this is
based on their Maryland experience, the filing does not
identify that.

The average claim takes a hit over 7 years to pay. This
means that MMLIS holds the money in reserve for that long
before they pay the average claim. Obviously this means that
the reserves, which are fully funded today under statuatory
accounting rules, will produce a significant amount of
investment incomkE.

The MMLIS approach assumes that they will earn 5/i on their
invested reserves. This is obviously too low. MMLIS has
earned, according to their 1984 Annual Statement, the
following vyields on their total assets (including assets not
invested or used for business—such as properties) the
following:

1982 9.1%
1983 B.9%
1984 9.3%

Other filers recognize that the yield is not so absurdly low.
For example, on May 17, 19B5 the leading writer of medica
malpractice insurance in the country, St. Paul submitted a
filing in South Carolina in which it used a 10.5% yield to
discount that state's cash flow, (see my Exhibit "B">

| ha'- 3n to use a 10% discount rate, which is reasonable
for if invested assets of MMLIS. That change is shown on
Exhibit "A"™. It results in a discount for investment income
of 43% rather than 26% based on the unjustified 5% yield
assumption. If that change is carried through to the rate
level itself, the rate filing would have been for a reduction
in rates of 1.4% rather than an increase of 29%. The
calculation of the reduction is found on Exhibit

attached.

TREND

MMLIS displayed its own Maryland data for trend on its
Exhibit 4, my Exhibit MD". It carefully analyzed the data
and concluded that the range of results were between an
annual trend cf +7.8% based on straight line Ero;ectlon, and
+9.3% based on exponential line projection. he data are
company specific and Maryland specific andthrough the most
recent year, 1983

For some reason, the filer then displays data for other
insurers, for other states, that is old data. (See Exhibit



"E"). This experience is from a period of high inflation and
Is not relevant, in my opinion to the case at hand. For one
ing, the federal government has reForted that medica

lation rates in the nation are below 10% certainly no

e near the 16% figure that the irrelevant data produce.

e data should not bhe given weig't, in my estimation.

| selected a trend of 9% for the purposes of this review. It
gives We|%ht to the fact that the exponential line has a
slightly Dbetter "fit" to the data and is within the range as
calculated by MMLIS, but near the exFonent]al side. I also
chose to apply the trend exponentially (this gives a higher
answer than using a straight line).

Looking again at Exhibit "C", the use of the amended trend,
coupled with the 10% yield assumption produces an indicated
rate level reduction of 10.5%

SENSITIVXTY ANALYSIS

If we used a yield of only 9% (less than MMLIS earns, even on
all assets including cash) and use a trend of 10% (ehich is
more than that realized by MMLIS and more than that in the
nation today) the indicated rate would be a reduction of
0.9%.

ANALYSIS OF CLASSIFICATION CHANGES

Incredibly, there is .bsoultely no justification for the
changes in the classification differentials employed by MMLIS
contained in the filing. The entire "justification™ for the
change is found on Exhibit "F", attached.

There are other, more minor chanPes made without a shread of
evidence, such as the territorial relativity changes, and the
increased limits changes

BALANCE SHEET

MMLIS is as solid an insurer as there can be. Their 1984
balance sheet shows that the company enjoys a premium/surplus
ratio of 1.2 to 1. This company appears to bhe over—
capitalized. If the ratemaking has followed the current
filing approach, it is no wonder



1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW - OCCURRENCE COVERAGE
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CONCLUSION

This -filing is not justified. An overall level decrease
o-f 10.5% is needed, not a 29% increase. The class changes
which so sharply impact the OB/GVM surgeon group is not
justified in the filing, although their maylbe experience
somewhere that supports that change. The filing should have
been disapproved. It is particularly abusive to observe a
66.7% increase for OB/GYN surgeons with no justification. Dn
the basis of the filing, the OB/GYM rate should have been
decreased by 10.5%. This means that the OB/GYN surgeons in
Maryland may be paying about B5% too much.



