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A Citizen's Guide to 
Tort Reform



Dear Concerned Citizen:
We have all seen the recent increase in 

the number of lawsuits in America, as 
well as the tendency o f our courts to 
hand out more and ever-larger awards. 
We all know that America is considered 
to be the most litigious society in the 
world. As a result, we all are beginning to 
sense that something is wrong with our 
legal system.

As chief executive o f a large insurance 
company, I am frequently asked about 
tort reform , especially about how we can 
restore the system to one that better 
matches ou»- common sense notions of 
fairness and balance—one that provides 
prompt, just and full compensation to 
injured victims at a reasonable cost, 
without so weakening the test of liability 
that every productive and creative 
individual in society becomes a potential 
victim.

For most citizens, the major stumbling 
block to understanding tort issues is the 
fact that the issues are technical and 
complex. For that reason, and in 
response to requests from a number of 
consumer organizations, we have 
undertaken to explain the issues in clear, 
concise language. We believe that tort 
reform is a societal issue and that citizens 
o f this country have a stake in — and a 
need to understand — these issues. The 
purpose of this guide is to educate rather 
than persuade: therefore, no recom­
mendations are provided. Instead, we 
encourage you to look at the facts and 
judge for yourself what, if any, actions 
should be taken.
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The following pages detail the major 
legal doctrines and issues which govern 
our tort litigation system. While there 
are many more doctrines, the areas 
outlined in this guide are the most 
important and the most frequently cited 
as in need of reform . Each doctrine is 
outlined in an historical context.

In addition, public policy questions 
which have been raised are put forth .
The final section of this guide highlights 
proven methods of making your voice 
known at the legislative level.

O f course, Fireman’s Fund does have 
a position on what reforms might be 
undertaken. Quite simply, we believe the 
laws governing tort litigation in America 
should be tightly defined. This may be 
best achieved by moving back toward the 
basic principles still employed in other 
common law countries and which worked 
well in the United States until erosion 
began in the 1960s.

Our position was put forth in my recent 
speech titled. “ The American Tort 
System: A Time to Rebalance the Scales 
of Justice.”  If you would like a copy of 
this speech, please write to me at 
Fireman’s Fund, 777 San Marin Drive, 
Novato, California 94998.
Sincerely,

ftk. lb-

William M. McCormick 
Chairman & CEO
Fireman’s Fund Insurance Companies
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A Citizen's Guide to 
Tort Reform

An Overview

T
he legal framework fur compensating 
personal injury in the I .S. is the tort 
reparations system. Like the rest of the United 

States legal system, the tort reparations system 
is adversarial: After hiring an attorney, the injured 
person—called the plaintiff—files a lawsuit. The 
defendants named in the lawsuit also retain attor­
neys who respond to the allegations. The theory 
behind the adversarial system is that, with both 
sides represented by lawyers arguing ft>r their 
clients’ b st interest, the truth will emerge.
The t. >al court must decide the facts of the 

dispute and correctly apply the law. A party 
disagreeing • ith the legal basis for the trial court’s 
decision may appeal to a higher court. These 
higher, appellate courts exist primarily to correct 
errors in applying the law.
In deciding appeals, appellate courts often 

must clarify, modify or explain legal rules. Their 
decisions become legal precedents which are 
supposed to be followed by other courts in their 
jurisdiction. These decisions are published in 
legal reports so lawyers and trial courts can 
determine what legal rules should be applied in 
the next case.
About 95 percent of the cases filed are settled 

or dismissed before trial. Only a small proportion 
of the lawsuits filed actually result in a trial and 
verdict. Many of those verdicts are not appealed.
Although most cases are settled out of court, 

the legal rules applied by courts and the expense 
of going to court largely determine whether—and 
t<>r Iktw much—tlie parties in the lawsuit are 
willing to settle. If legal precedents make it 
easier to recover for the specific injury, eliminate 
defenses that might prevent a finding of liability 
and/or increase the amount of potent ial damage 
awards, the amounts settled in out-of-court 
situations tend to increase.
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Historical Evolution
Ton law is primarily judge-made law. When 

the United States declared independence, it 
continued to apply principles from the pre­
existing budv of English court decisions. These 
were amplified, explained and altered by later 
American courts in the tradition of common law, 
which allows the gradual evolution and change of 
legal doctrines.
United States tort law varies front state to 

state but. because state courts tend to regard 
other states’ decisions as persuasive authority, 
the general trend has been the same almost 
everywhere in the country: Courts have 
increasingly eliminated many of the restraints to 
assigning liability present in the common law of 
England and in the common law applied in the 
United States through the 1950s.
The 19(i0s saw a dramatic increase in the pace 

of legal change. In the 25 years since then, there 
has been a fundamental alteration in many of the 
common law tort doctrines and in the basic 
balance of the tort reparations system.
The tendency has been to extend the definition 

of liability, resulting in an expensive and unpredict­
able tort liability system. Those most impacted 
by today’s system are those who provide impor­
tant products and services—such as doctors, 
manufacturers and municipalities—who are now 
at much greater risk of being sued.
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Courf Costs—The American Rule

Greenwood \ ll/age. Colorado, boast* a 
population o f less than 6,000. To date, the 
town has run up a legal bill o /S700,000 in 
attorneys'fees and court costs to defend itself 
from  suits brought by landowners who object 
h  commercial development.

The Greenwood 17llage taxpayers are 
responsible for paying their legal bills— 
whether the town wins, loses or settles,’

Description
Under the American rule, all litigants pay their 

own costs. Unlike other common law countries, it 
a plaintiff brings a lawsuit and loses, the defendant 
is still responsible for his own court costs and 
attorneys' fees.

Original Justification
The American rule was created to allow all 

persons full access to the courts.

Subsequent Developments and 
Operation Today
As discovery and defense costs have risen, and 

as it has become more difficult to dismiss tort 
suits at preliminary stages, it is extremely 
expensive to take cases to court.
Conversely, the cost to the plaintiff is relatively 

low. Under the traditional continge icy fee 
arrangement, the plaintiff pays no attorney fees if 
the suit is unsuccessful. The plaintiff is, therefore, 
only responsible for the filing fees, which are a 
fraction of the total litigation costs. The result is 
that it is often cheaper for a defendant to settle 
even a meritless case out of court than it is to win 
the case after a jury trial.



Public Policy Questions
► Should the American rule doctrine be 

eliminated, requiring the losing party to 
pay ail court and defense costs, as is done in 
other countries?
► Should the American rule be revised to apply 

only to certain types of cases, such as iiose in 
which the plaintiff is insolvent?
► Should the American rule not be applied in 

cases that are appealed after initial, non-binding 
arbitration?
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Joint and Several Liability

The brakes on a boy's bicycle failed, causing 
him to cross ore/onto  the wrong side o f the 
street. The child ran head-on into an  
automobile and teas seriously injured. Both 
the seller and m anufacturer o f the bicycle were 
sued. In  addition, the City o f Los Angeles teas 
nam ed as a defendant because it teas alleged 
that plants growing on private property, over 
which the city had an easement fo r  possible 
fu ture  street widening, had partially obstructed 
the view o f the cyclist and the driver.

Because the bicycle seller and manufacturer 
settled their share o f the lawsuit fo r  substan­
tially less, the City o f Los Angeles was held 
liable fo r  the entire remaining award o f  
SI. 7 million. The case is currently on appeal.-'

Description
If more than one defendant is found partly 

responsible for an injury, many states hold them 
"jointly and severably" liable for all damages. This 
means that if one defendant is unable to pay his 
share of the award, the other defendants must 
pay the amount—in addition to their own share.

Original Justification
The courts believed that if one defendant was 

insolvent, the burden snould fall on the other 
defendants who bore some responsibility for the 
accident, rather than on an innocent plaintiff.

Subsequent Developments and 
Operation Today
The doctrine of joint and several liability 

creates large liability exposures for such 
defendants as cities and insured businesses, 
which undertake many activities and have enough 
assets to attract lawsuits. This problem is 
compounded by the greater availability of pain 
and suffering awards and a general trend toward 
larger damage verdicts. Such defendants now
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have an incentive to spend large amounts of 
money on attorneys' fees and expert witnesses to 
avoid a finding of even one percent liability.

Public Policy Question
► Does the "deep pocket" philosophy unfairly 

penalize such defendants as municipalities and 
insured businesses by holding them accountable 
for awards beyond their own responsibility?



Comparative Negligence

.4 New York m an was seriously injured 
when he attempted suicide by jum ping  in 
front o f an oncoming subway train, l ie  tiled 
a lawsuit claiming that the train engineer 
should hare stopped the train faster. The 
man recovered $650.000from  the New York 
Transit Authority f

Description
Comparative negligence allows a plaintiff to 

recover damages—even if his own negligence or 
misconduct contributed to the injury. This is a 
modem doctrine which, in many states, replaces 
the traditional rule of contributory negligence.
Currently, states adhere to one of three rules:
1. Contributory negligence: The plaintiff cannot 

recover if his negligence contributed in any way 
to the injury, unless the defendant had the last 
clear chance to avoid the injury;
2. Pure comparative negligence: The plaintiff 

can recover despite his own negligence, but 
the amount of recovery is diminished in direct 
proportion to his own negligence:

3. M odified comparative negligence: The 
plaintiff may recover an amount even if he is 
partially negligent, but only if he was no more 
negligent than the other party.

Original Justification
The traditional doctrine of contributory 

negligence was developed with the belief that the 
legal system existed to enable fault-free plaintiffs 
to recover from defendants who were at fault, and 
that the system should discourage self-injuring 
behavior.
The more liberal rules of comparative or 

modified comparative negligence were later 
developed with the belief that a slight degree 
of fault on the part of the plaintiff should not 
prevent all recovery.
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Subsequent Developments and 
Operation Today
Liberalization of the comparative negligence 

doctrine has made it difficult forjudges to dismiss 
lawsuits at an early stage on the grounds that the 
plaintiff was clearly responsible for his own injury.

Public Policy Question
► Should a plaintiff who is partially at fault 

for his own injuries be allowed to recover? If 
so, should there be limits on the amount he 
can recover?
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Punitive Damages

.•1 couple  whose car  h a d  been rear-ended 
c la im e d  they were entitled to $ 17 ,0 0 0 from  
their auto  insurer. T h e  insurance  com pany 
estim ated dam ages at $ 4 .50 0 . T h e  couple 
sued . T h e  court, f in d in g  in  favor  o f  the couple, 
ordered the insurance  com pany  to pay 
$ 7 .4  m il l io n  in  p u n it iv e  dam ages  for  fa ilu r e  
to settle a  c la im  in  g o o d  fa ith .'1

Description
Punitive damages are awarded in addition to 

the amount necessary to compensate the plaintiff 
for actual damages. They are assessed to punish 
the defendant and deter future similar behavior.
I "nder the legal doctrine of vicarious liability, 
individuals and companies may be held liable for 
punitive awards based on the conduct of their 
employees or agents—even if that conduct is 
unknown to supervisors.

Original Justification
Despite the general notion that civil 

law was to recompense injury rather than 
punish wrongdoers, the following rationale 
was advanced to support punitive awards under 
English common law:
First, the punitive damage award allowed 

juries to help compensate for such factors as 
anguish and embarrassment, which the courts 
were reluctant to compensate during the 
formative stages of common law.
Second, this doctrine was developed at a time 

when there was a shortage of public prosecutors 
and many cases of outrageous conduct were not 
covered by criminal law. Punitive damages tilled a 
void: They provided individuals with an economic 
incentive to litigate for personal injury in cases 
where the defendant should be deterred from 
future willful and wanton misconduct.
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George Bernard Shaw once wrote. "The 
road to hell is paved with good inten­
tions." Probably no statement better describes 
the state of our tort system in this country.

With the best of intentions, the scales of a 
system designed to render justice have been 
tipped. The balance has moved so far toward the 
desire to compensate all injuries and all losses 
hat the overall cost to society has become too
h. We have reached a point where exposure

0 liability is becoming almost limitless and 
incalculable, making everyone — governments, 
businesses and individuals — a victim.
Now, even people whom common sense would 

judge innocent are found liable by our courts.
In making these observations, 1 want to 

make it clear that 1 am doing it as a citizen, 
not as an insurance expert or as a lawyer. As 
chief executive of a major insurance company,
1 find myself in the middle of the current debate 
on our tort system. 1 have had the opportunity 
to examine the issues firsthand, and I don't mind 
telling you that I have become very concerned 
about the societal cost and fairness of litigation 
in this country.
To put the tort problem into perspective, let's 

look at a few recem uits and their outcomes:
• A little league player was injured when a tlv 

ball hit him on the head. 1 iis parents sued the 
coaches on the theory that they were negligent in 
putting their son in the outfield. The parents 
recovered a settlement. As a result, the athletic 
league may have to disband because it cannot 
afford liability insurance. And coaches 
everywhere are beginning to worry about 
whether their contribution of lime is worth
the new risk.1
• A man was hurt when a drunk driver crashed 

into the phone booth he was using. The California 
Supreme Court held that the manufacturer of the 
phone booth could be held liable for the man's 
injuries.2
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• A burglar accidentally fell ilin nigh a painted- 
over skylight while he was stealing lights from the 
roof of a public school. He sued the school district 
and recovered SlltiO.OdO in damages plus a con­
tinuing income.1
• In New Yoik City, a man attempted suicide 

b\ jumping in front of a subway train. The man
w is injured but did not die; he sued, claiming the 
d iver should have put the brakes on faster. The 
New York Transit Authority paid StwO.OOO.1
• A man sued for emotional damages after 

seeing a leopard kill a neighbor's child at the 
circus, lie was awarded more than .SI million.
The child's parents, who had not witnessed the 
accident firsthand, received S120.0O0.J
These few cases — and believe me, there are 

many m< >re — dt > make y<h i w iaider where we are 
heading. Something is wrong when parents get 
paid damages because their child can’t catch. 
Something is wrong when a manufacturer is liable 
because its telephone booths don't withstand 
sidewalk attacks from speeding autos. Something 
is wrong when a burglar can recover from the 
taxpayers because a public school wasn't safe 
to break into. Something is wrong when a person 
can sue because he was injured while try ing to kill 
himself. Something is wrong when someone 
is paid $1 million for observing an accident, 
however tragic.
Decisions such as these are beginning to 

< mtrage our common sense notions of justice.
Why is this happening? The fact is. the justice 
system as we long knew it no longer exists. The 
system no longer provides a clear definition of the 
law. It encourages plaintiffs to sue, hampers 
defense, makes incredible awards, and has 
stretched the line that defines responsibility 
from "true negligence" to what almost amounts 
to “innocent bystander," And as a result, the 
system is overloaded and fails to provide prompt, 
just and full compensation to injured victims at a 
reasonable cost.

5



1800s—1960s:
Historical Stability
A little historical perspective is needed to 

understand how we got to where we are.
There are two broad areas of the law: criminal 

and civil. Tort law falls under the civil category 
and includes everything from slip and fall cases to 
automobile accidents to libel suits.
The mles in tort law center on what kinds of 

injuries can be compensated and what has to be 
proved to win the lawsuit. We inherited these 
rules from English common law. In the past, 
changes in these rules evolved slowly, largely 
from court decisions, not from statutes.
Ir America, we have 50 different state court 

systems and hundreds of federal courts that must 
interpret and apply these laws. There is often a 
difference between the rule in one place and the 
rule applied in another. Overall, however, most 
court decisions on toil law have followed the 
same general trend.
Surprisingly enough, even with all the minor 

adjustments and additions made through nearly 
200 years of American court decisions, the 
balance struck by English common law remained 
essentially the same from the early 1800s until 
the 1900s.
With limited exception, a person suing could 

recover only if he proved that the defendant was 
at fault — that the defendant's negligence caused 
the injury. If the plaintiff — the person bringing the 
lawsuit — was the primary cause of his own injury 
through negligence or deliberate conduct, he 
could not recover.
Plaintiffs could usually get damages for 

intangible pain and suffering only if there was 
an accompanying physical injury. And punitive 
damages — punishment awards over and above 
compensation for injury — were available only for 
truly outrageous conduct. In other words, tort 
laws were defined in such a manner that one only 
obtained redress for cases of true negligence, not 
for the personal risks of everyday life.
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1960s—Today:
The Erosion of Justice
The tort system we have today — only 25 

years later— is vastly different. Our generation 
has overturned 2uu years of legal tradition.
To illustrate recent changes, let's look at just a 

few of the important decisions of the last 25 years 
in California. 1 have chosen California because its 
lead has often been followed by other states.
In 1961. California rejected the common law 

doctrine of sovereign immunity, which for 
centuries had protected cities and states from 
lawsuits. In fiscal 198-1, California cities — that's 
California taxpayers — paid out more than 
81') million in claims, up from 85 million just three 
years ago.
In 1962, the concept of fault w , tossed aside 

in the area of product liability. Now, an injured 
person doesn’t have to prove any negligence — 
just that the injury might have been prevented by 
a different product design. That’s how you get 
lawsuits against telephone booth manufacturers 
for not making their product crashproof.
In 1968, the California Supreme Court changed 

the standard of care owed by landowners, extend­
ing the duty of "utmost care" to even criminal 
trespassers. You can now see why a burglar 
robbing a school can successfully sue for injuries.
In 1975, California replaced the doctrine of 

"contributory negligence" with “comparative 
negligence." Comparative negligence allows an 
injured party to recover if he is partly — or even 
primarily — at fault for an accident.
Not only has legal doctrine been substantially 

altered, the dollar value of awards has ballooned. 
The tort system today has more million dollar 
winners than a state lottery. You may think that 
the high awards you read about are aberrations, 
but in 1984 the average product liability verdict 
was over a million dollars. The average medical 
malpractice award was S950.000."
Courts today also have become more liberal in 

awarding punitive damages. Recently, an insur­
ance company disputed the proper settlement
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amount with a couple whose car was rear-en ed. 
Tlie insurance company ottered 84,500; the 
couple believed they were entitled to SlT.tJOU. 

They sued, claiming the insurance company had 
tailed to settle their claim in good faith, and 
recovered 87.4 million in punitiv e damages. 
Regardless of who was right or wrong, the 
punitive damages awarded were totally out 
of proportion to the claim at hand.
And courts in many states are handing out 

extraordinary awards even where there is no 
physical injury, just the mental trauma caused by 
watching an injury happen to someone else, or 
the worry brought on by fear that an injury might 
occur in the future. That is why the man who saw 
the boy killed at the circus sued and why people 
are now suing f< >r fear of o in trading AIDS.
Huge damage awards are a recent phenome­

non. The first million-dollar tort verdict was 
awarded in 1961. In 1983 alone, this country 
settled 360 cases for 81 million or more. By 
comparison, in the entire judicial history of 
Canada, there have been only six 81 million tort 
cases — and three < if those cases, applying 
Canadian law, were decided by C.S. courts. No 
other country pays these huge ami units.
The financial cost of our tort reparations 

system is staggering: In 1984. the tort system 
was estimated to cost 37 times as much as it 
did in 1950. Commercial liability insurers alone 
spent $2.9 billion defending suits in 1983; and 
legal defense costs had risen to 25 cents per 
premium dollar, compared with 5 cents per dollar 
in the 1950s.

The System Today:
Expensive and Unpredictable
But while these statistics point out some of the 

dimensions of what has happened to our legal 
system in the past 25 years, there is another 
aspect that is harder to quantify and that is the 
cost of uncertainty as to what the law is. Just 
over a hundred years ago, U.S. Supreme Court
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Justice Oliver Wendell Holmes wrote: "The 
tendency of the law must always be to narrow the 
field of uncertainty."
That tendency hasn’t been very apparent 

lately. Certainty and predictability have been uv< • 
casualties of the developments of the last 3  
\ears. Without certain' ' and predictability, 
plaintiffs sue, defendants don't know how to 
protect themselves and we in the insurance 
industry can't price, and in some cases can't 
accept, risks.
And do not forget, there is enormous leverage 

on these recent court cases. Decided cases are 
only the tip of the iceberg; they directly affect the 
thousands of other cases that get settled before 
going to court, not to mention acting as a stim­
ulant for ever more lawsuits.
Defendants often pay huge settlements just to 

avoid the uncertainty of court judgments. One 
particularly successful plaintiff attorney in Los 
Angeles recently bragged to a journalist that 
defendants "are so afraid of going before the 
jury . . . that they are ready to settle a 810.(100 
claim for nKJO.dOO."1'
The impulse to find someone else to blame, 

and thus get compensated — and compensated 
highly — for every injury, has serii ms economic 
and behavioral repercussions. America lias the 
most litigious and expensive legal system in the 
world, with the number of lawsuits and amount of 
damages growing at an unprecedented rate.
We now have three times as many lawyers per 

capita as England, and more than 20 times as 
many per capita as Japan. Can von believe that 
one out of every 12 adult Americans will be 
involved in a lawsuit this year?
Runaway tort litigation means we all pay 

higher prices for everything, whether it’s in 
product prices, insurance rates or in municipal, 
state and federal taxes.
For example, the City of New York, 'iiich is 

large enough to be self-insured, pays claims 
itself. In 1983, New York City paid claims totaling 
$78 million. That was $78 million the city could
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have spent on police protection, subway improve­
ments or road repair. By the year 201X1. New York 
City expects to pay more to settle lawsuits than it 
pays to provide tire p'otectu>n.
Even the federal government faces high 

liability costs: There ire now 40.001) civil cases 
pending against the United States, with damage 
claims of over S13S billion.
But the biggest dollar cost imposed by our tort 

reparations system is the invisible tax we pay on 
almost every product and service we buy. When 
you purchase a stepladder, for example, one-fifth 
of the pr’ce tag goes to cover the manufacturer's 
liability protection. The product liability compo­
nent of a GM car now costs more than the steel 
that goes into it.

The Societal Cost 
of Litigation
But money is just money. If everything gets 

more expensive because we decide to maintain 
our current tort liability system, somehow we will 
all muddle tlirouOur standard of living will go 
down a bit, we'll be a little less competitive in 
international markets, and a number of small 
companies will go out of business. What is m< >re 
frightening, however, is that soon there may be 
some necessary products and services that are 
no longer available at any price.
Day care centers all across the country are 

closing their doors. We have all read cib<>ul 
instances of misconduct. But in addition, there is 
an attitude that if Susie hits Johnny with a building 
block, it’s grounds for a suit claiming inadequate 
supervision and demanding punitive damages. 
The result is that many day care centers simply 
can't afford — >x gel — insurance.
Non-profi. organizations and local government 

boards are now having trouble finding anyone 
willing to serve because they cannot afford 
insurance to protect their board members from 
lawsuits. Community service is rewarding, but 
for most of us it's not so rewarding that we would
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risk our homes and savings in a lawsuit — just 
for the privilege of volunteering personal time.
And some manufacturers of life-saving 

products have quit because the threat of product 
liability suits is so overwhelming. In the last few 
years, seven companies have withdrawn from the 
business of making anesthesia machines: only 
two are left. Jolt' on & Johnson recently with­
drew a drug designed to prevent sudden infant 
death syndrome — crib death. The reason wasn't 
that the drug didn't work: It does. But because it 
is given to high-risk infants, some of whom would 
die of crib death regardless of whether or not 
they took the drug, the company did not feel it 
could expose itself to the inevitable product 
liability suits.
And American vaccine makers are being 

driven out of the business as well. There is only 
one maker of whooping cough vaccine in the 
United States, and they are talking about getting 
out of the business. Why? Because the vaccine, 
which saves thousands of lives every year, is 
not perfectly safe: It causes unavoidable injury 
in three out of every one million children. As 
a result, the manufacturer has attracted more 
than 10(1 lawsuits over the last three years, 
am< mniing to almost $2 billion in claims. The 
entire I .S. market for ail vaccines amounts to 
only S250 million."
Where is the next vaccine or wonder drug 

going t< i come from if the companies can’t even 
distribute the life-saving products that they have 
already developed?
What we are facing is an issue that is very 

important and that affects all of society. The 
pendulum of the American tort system has swung 
too far. The desire to hugely reward every 
claimant is creating too great a price. The belief 
that the world owes us a living has come full 
circle — back to us. Bach of us now lives in almost 
mortal fear of being sued, particularly if we 
have — or through insurance have access to — 
money. We can no longer count on being protected 
by the law; we can now be attacked by it.
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What Is the Problem?
Part of the problem is the inherent difficulty 

of balancing the competing objectives in any 
tort law system. As society has become more 
complex over the centuries, the task of deli­
cately balancing competing social goals —each 
of which has a place, and none of which can be 
totally neglected — is more difficult. How does 
one balance the tradeoffs among:
• Full compensation for injured parties;
• Deterrence of negligence or punishment 

of outrageous behavior;
® I leterrence of self-injuring behavior:
• Maintenance of an efficient court system 

for dispute resolution; and
• Avoidance of limitless or incalculable liability 

in order to encourage the productive elements 
of society and avoid disincentives for economic 
development and innovation?
Part of the problem is the fact that the 

enormous changes in legal doctrine made over 
the past 25 years have been, for the most part, 
invisible. Courts have expanded the law on a 
case-by-case basis without much public debate 
or even notice.
Each change has been a well-intentioned 

attempt to compensate someone for some 
injury. But the revolution in legal philosophy 
that occurred with the best of intentions affects 
all of society. Vet it was done by courts based 
on what they perceived to be changes in prevailing 
values without the benefit, or crucible, of public 
debate and legislative mandate.
Part of the problem is that most business 

people, most consumers and even some 
legislators think that tort reform is an area 
for the experts. They hear trial lawyers argue 
with insurance executives over the impact of 
the collateral source rule or the doctrine of joint 
and several liability, and their eyes glaze over. 
They figure the experts deserve each other.
There are no doubt even more parts to the 

problem. The result, however, is clear: We in 
America have the most unpredictable, expensive
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and litigious tort system in the world. This is 
no longer a problem just for lawyers, for the 
insurance industry or for the courts. The time 
for leavmg decisions to narrow categories <if 
experts is over. The costs — both economic and 
societal — are too great.

What Is the Solution?
We can't look to the lawyers to solve the 

problem. Abraham Lincoln, a lawyer himself, 
once said that the highest duty of an attorney was 
to discourage litigation. W hile I certainly support 
his view, it is a tough standard. It’s like asking 
doctors to discourage medicine or ad agencies to 
discourage advertising. In fact, just the opposite 
is happening as lawyers increasingly advertise for 
tort clients.
We can't look to insurance companies to solve 

the problem. As middlemen, insurers are in the 
business of spreading risks in a society, not 
picking up the tab for them. Insurance is unusual 
in that it must price its product to cover the cost 
of lawsuits today and many years into the future. 
As long as the courts define the rules, the policies 
will be competitively priced to reflect those rules. 
If the liabilities are undefined, the insurance 
cannot, or should not, be written.
Finally, we can't look to the courts alone to 

solve the problem. Courts are focused institutions 
which decide narrow cases involving the parties 
before them. Only occasionally do they see 
repercussions beyond the immediate case. If they 
did. they would probably not have set many of 
these recent precedents.
It took 25 years of case-made changes in 

doctrine to create our most litigious society in the 
world: but we do not have 25 years to correct it. 
The stakes are simply too high. So, if we can’t 
look to the lawyers, and we can't look to the 
insurance companies, and we can't look to the 
courts to solve the problem, who can we look to? 
Well, look around.

13



Citizens Must Act
The answer lies with us as citizens and with 

the legislature. But the legislature will not act 
until the voters make their voices known. Every­
one must get involved because everyone is paying 
the price — municipalities, businesses, citizens 
and even the trial lawyers, who are themselves 
having trouble getting liability insurance.
It is time for all of us to step back and readdress 

some basic questions:
• Is fault still important?
• Where do we draw the line on delining and 

assigning liability?
• Should there be limits on financial damages?
• When does ease of suit cripple the productive 

elements of society?
These questions — and others —are big, 

important and complex. They must be thoroughly 
analyzed and debated at the local, state and 
national levels by everybody, not just the experts. 
We must understand the issues. We must talk to 
one another. We must involve our legislators.
Only then will the system begin to change.
The key is to become involved. When citizens 

are involved, legislative change happens. Last fall 
in California, Lee Phelps, a retired Marine, 
founded a lobbying group to protect property 
owners from being sued by criminal trespassers 
who injure themselves on their property. To 
overrule the California Supreme Court case that 
held otherwise, Lee Phelps raised and spent 
85,000. He faced opposition from the California 
Trial Lawyers Association, which had contributed 
over half a million dollars to candidates last year. 
But he got the measure passed."1 So something 
can be done.
The following are some solutions we might 

consider:
Put some lim its on liability, whether that’s 

limits on types of claims or on the size of damages 
awarded. For example:
• Product liability when there is no negligence 

on the part of the manufacturer and where the
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injured parties' own negligence contributed to 
the problem;
• Fain and suffering awards, particularly when 

there's no physical injury or when the injury 
occurred to someone else;
• Size of awards where the impact of taxes, 

expenses and collateral sources are significant.
A second area in need of reform is punitive 

damages. The original justification for punitive 
damages was to deter outrageous behavior, 
willful and wanton misconduct. In recent years, 
this good standard has been diluted to the point 
of capriciousness.
Third, we must reexamine the concept of 

comparative negligence. This doctrine allows 
plaintiffs to recover large damages even if they 
tire more responsible for the injury than the 
defendant. That’s what allows people who throw 
themselves in front of subway trains to recover 
hundreds of thousands of dollars from the tax­
payers. It should be possible forjudges to dismiss 
lawsuits at an early stage if the plaintiffs are 
clearly responsible.
Fourth, we must eliminate jo in t  a n d  several 

liability. The defendant should be financially 
responsible only for his own fault in the incident, 
and not for someone else’s fault if that person 
can't pay.
Fifth, we should limit the contingency fee 

system, which encourages frivolous lawsuits and 
provides an irresistible incentive to extend the 
line on defining liability.
Sixth, we should seriously consider establish­

ing a mechanism for mandatory, no n -b ind in g  
arbitration of smaller claims, which make up the 
bulk of tort cases. If a plaintiff then carries his 
case on to the courts, he should pay defense 
costs if he does not prevail.
But the specific details of one tort reform 

proposal or another aren't important yet. What 
matters is that we as a society make some 
comprehensive and fundamental changes to put 
our tort system back in balance. Tort law is an
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integrated system and piecemeal solutions will 
not do.
Someone once said that people get the kind of 

government they deserve. In a democracy, it's 
also true that we get the kind of civil justice 
system we deserve.
I think we deserve a system that is predictable.

A system that provides prompt, just and full I
compensation to injured victims at a reasonable 
cost. A system that does not make each of us 
a potential target for lawsuits arising from some­
one else's accidents. A system, in other words, 
that does not outrage nur common sense notions 
of justice.
But if that’s the kind of system we want, then 

we must work to get it. We do not have it now.

Footnotes
’Associated Press. July 10,19S5.
"IVail Street Journal, Decembers, 1985. 
'Business Wick, August 26.1985.
1Uitilcneriki's Report. November 7.1985. 
Journal o f Commerce, 1 >eccmber 5, 1985. 

"Forhe s. July 15,1985.
' United Press International, May 11, 1985. 
'.Xcic York Times. May 8 1985.
"Forbes. November 18.1985.
]"San Francisco Chronicle, December 8, 1985.
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A Citizen's Guide to Tort Reform, which 
may be obtained by writing:

William M. McCormick 
Chairman & CEO
Fireman's Fund Insurance Companies 
777 San Marin Drive 
Novato, California 94998



S31NMW03 33N VUI15NI
0N n j S N V W 3 HIJ



Subsequent Developments and 
Operation Today
Today, the courts generally award pain and 

suffering and mental anguish damages without 
resorting to the category of punitive damages.
In addition, there has been a dramatic change 
in the climate of legal regulation: A well- 
developed criminal law and extensive framework 
of government regulation act to deter invasions 
of personal rights.
While the original justification for punitive 

damages has grown less persuasive, these 
damages have become increasingly larger and 
easier to obtain. Today, instead of demanding 
an injury be "willful and wanton," or that the 
defendant's conduct be wrongdoing of an out­
rageous character, many states now permit 
punitive awards when the defendant's conduct 
amounts to the equivalent of gross negligence,
Unlike compensation for actual injury, punitive 

damages are unpredictable, making it difficult for 
both sides to agree on a reasonable settlement. 
Often, plaintiffs are encouraged to bring lawsuits 
involving only minor injuries because of the 
potential fora large punitive award.

Public Policy Questions
► Who should be held accountable for the 

payment of punitive damages: the defendant's 
insurance company or the specific defendant 
deemed to be responsible for the conduct?
► Should punitive damages be paid to the 

plaintiff, who has already been economically 
compensated for his injury, or should they accrue 
to a general fund established and administered by 
the state?
► Should caps be placed on punitive damages— 

either dol.ar limits or ratios of economic awards— 
in order to allow for some predictability and 
certainty within the system?
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Contract Interpretation

In  California, a man's homeowner’s 
insurance policy specifically excluded coverage 
fo r  earthquakes. The man did not purchase 
special earthquake insurance coverage. When 
an earthquake damaged his home, the man 
filed a lawsuit demanding that his insurer pay 
fo r  the repairs.

The man argued that the construction o f the 
house affected the way it was damaged in the 
earthquake. Since construction errors were 
covered by the insurance policy the insurer was 
ordered to pay $47,000 in repair costs, along 
with $1 million in punitive damages forfa iting  
to settle the claim earlier.

Description
When one of the defendants in a lawsuit has 

an insurance policy, there is sometimes the 
question of whether the defendant is covered by 
the terms of the policy. To resolve the question, 
the courts generally apply the rule that if the 
contract is ambiguous it should be interpreted to 
provide coverage.

Original Justification
Since the party drafting the contract is in the 

best position to protect itself by making the 
wording clear, courts resolve ambiguities in favor 
of the other party. Insurance companies generally 
write the terms of insurance policies, so courts 
construe ambiguities against them.

Subsequent Developments and 
Operation Today
Many courts have gone beyond this general 

rule to find insurance companies responsible — 
even in some policies which clearly exclude the 
damage being sued for. In some states, insurers 
have a duty to make good faith settlements. They 
may be held liable for huge punitive damage 
awards for failing to settle, even when the policy

14



excludes the .aimant's claim. Therefore, more 
dubious claims are paid, resulting in a higher cost 
being passed on to consumers.

Public Policy Question
► If coverage is specifically and clearly excluded 

in a policy, should the insurer be required to pay?
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Strict Liability

An overweight h u m  with a history o f  heart 
disease suffered a heart attack while he was 
ttying to start a Sears lawnnwwcr. He sued  
Sears, charging that the mower's hull rope 
required too much force. A  Pennsylvania juty 
awarded the man S i .2  million, plus an 
additionalS550,000 in punitive damages 
because Sears did not promptly settle 
the claim.11

Description
The strict liability doctrine allows courts to 

hold a defendant liable for an injury—even if the 
defendant was not negligent. The plaintiff simply 
must prove that he was injured while using the 
product the way it was intended and that the 
injury might have been prevented if the product 
hid been designed or manufactured differently.

C>riginal Justification
Strict liability doctrines in English commi at 

law grew partially out of purely technical pleading 
rules and partially from property law concepts. 
The strict liability standard for extremely hazard­
ous activities, such as blasting, grew out of the 
belief that some activities were so dangerous 
that, even when carried out with the utmost care, 
anyone who undertook them could be held liable 
for causing injuries.
The justification for strict liability for product- 

caused injuries was that manufacturers were in 
the best position to discover and prevent hidden 
defects and that if a product was dangerous the 
cost of that danger should be assessed through 
the tort liability system.

Subsequent Developments and 
Operation Today
Because strict liability was not based on 

negligence, American courts were initially hostile 
to the adoption of this doctrine. In some states.
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strict liability was considered a violation of the 
state constitutional requirement that defendants 
be given due process of law.
By the mid-1900s, however, American courts 

were applying the strict liability doctrine in two 
areas: (11 those engaging in ultrahazardous 
activities were held strictly liable for injuries 
they caused, regardless of how careful or prudent 
they had been, and (2» in a certain number of 
cases involving a< 'crated foods and beverages, 
defendants who made and packaged the products 
were held liable with* >ut a requirement of showing 
negligence.
Beginning in the early HkiOs, a number of state 

courts adopted strict liability as the standard for 
all manufactured products. If a customer is injured 
while using the product in the way it was intended, 
he can sue. It is now no longer a defense to argue 
that the product was designed and manufactured 
in a reasonably prudent manner.
While strict liability for manufacturers initially 

applied only to hidden dangers or product defects, 
some states have extended the doctrine to apply 
to products even where the danger was obvious.
Greater availability of large punitive and 

pain and suffering awards, coupled with the 
doctrine of joint and several liability, has meant 
that manufacturers are now faced v. ith the 
prospect of enormous liabilities—regardless 
of the extent of care used when manufacturing 
a product.

Public Policy Questions
► Should products which are unavoidably 

dangerous, yet socially desirable (such as drugs 
and vaccines I. be exempt from the strict liability 
standard as long as prescribed, protected proce­
dures are followed?
► Should obvious negligence on the part 

of a plaintiff release a manufacturer from his 
responsibility for an injury?
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Proximate Cause

.4 X ew  York doctor left his car with an  
attendant in a parking lot. W hile moving the 
car. the parking attendant hit a security guard. 
The guard sued. The N ew  York Court o f 
Appeals held that the guard could recover 
$75.000from  the doctor and his auto 
insurance company, even though the doctor's 
sole involvement in the accident was to leave 
his car in the lot. '
Description
Proximate cause is a doctrine which originally 

limited the liability of a person to the relatively 
direct and foreseeable effects of his actions. The 
defendant was only held liable if his negligent act 
or omission was an immediate cause of injury and 
not superseded by someone else’s later unfore­
seen negligent act or omission which more 
directly caused the injury.

Original Justification
The doctrine of proximate cause was adopted 

to provide a common sense boundary for what 
otherwise might be limitless liability for relatively 
innocent acts.
The original doctrine of proximate cause 

took into account that an almost limitless 
number of events can contribute to an accident 
or injury. For example, an alarm clock which 
fails to go off could make a man late for work 
and the fact that his car takes an unusually long 
time to warm up could make him even later.
These events could conceivably combine to make 
the man so nervous about being late that he 
drives recklessly and strikes a pedestrian as he 
careens around a corner.
Those who formulated the commi m law 

recognized that not every act which indirectly 
contributes to an accident is a basis for liability. In 
the example cited above, a case could be made 
that if the alarm clock had not malfunctioned and 
if the car had started more promptly, the accident



might not have occurred. The original doctrine of 
proximate cause would have held that the reckless 
driver should be held liable for the injury.

Subsequent Developments and 
Operation Today
The doctrine of proximate cause has always 

been a somewhat flexible one, and the courts 
have steadily expanded the scope of liability. In 
addition, statutes or judicial decisions in many 
states now make bartenders liable for injuries 
caused by drunk drivers.
Some area courts have gone so far as to drop 

the requirement of showing actual causation, 
holding that where the piaintiff is unable to prove 
which of several possible defendants' products 
injured him, the defendants can be held liable in 
proportion to their market share

Public Policy Question
► Should courts return to traditional proximate 

cause analysis, requiring plaintiffs to prove that 
the defendant’s acts directly contributed to 
their injury?
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Pain and Suffering/Mental Distress

.4 New Jersey m an look a neighbor's child to 
the circus. While there, a leopard mauled and  
killed the child. The man recovered S I million 
fo r  the emotional trauma caused by witnessing 
the incident. By comparison, the boy's parents, 
who were not presen t at the circus, recovered 
$120.000fo r  the death o f their child. *

Description
In addition to compensating for economic 

loss such as medical expenses, the courts now 
award general damages for pain and suffering to 
cover physical pain, mental anguish, emotional 
distress, etc.

Original Justification
English common law severely limited the 

availability of general damages for pain and 
suffering. It was thought that emotional injuries 
without accompanying physical injuries were too 
difficult to evaluate, too easy to fabricate and 
often too trivial to justify compensation.

Subsequent Developments and 
Operation Today
The awards for pain and suffering that 

accompany other injuries have become 
increasingly large. In addition, some courts 
now allow recovery for mental distress caused 
by seeing or hearing about injuries to others, as 
well as for a variety of emotional traumas that 
occur without physical injury.

Public Policy Questions
► Should pain and suffering awards be 

allowed only when there is an accompanying 
physical injury?
► Should there be limits on the amount and/or 

type of pain and suffering claim?

20



■' : v. « /»,"■

Additional Issues

Several other issues which are not doctrine- 
related may require further study. These 
issues include:

Contingency Fee Arrangements
Plaintiff attorneys today can earn upwards of 

40 percent of a total award verdict. No other 
profession in the world can command an agent fee 
win. i is this high. We might want to consider 
placing limits on attorneys’ contingencies, based 
on how the case is settled (settlement, arbitration 
or judgment) or on the size of the award or settle­
ment, or on costs.

Nuisance Lawsuits
Each year, thousands of groundless lawsuits 

are filed with the hope of coercing an easy 
settlement. The high costs of defense frequently 
make it cheaper t< i settle a lawsuit than to win it.
Courts are becoming more receptive to the 

idea of imposing costs and attorneys’ fees upon 
litigants who bring frivolous suits. Although there 
is obvious difficulty in determining when a lawsuit 
is "frivolous.” many have proposed increased use 
of these sanctions to deter the use of frivolous 
suits which clog the court system and coerce 
settlements.

Alternate Dispute Resolutions
'Fort litigation is time consuming and expen­

sive. Alternative dispute resolutions (ADRs), 
such as negotiation, arbitration and mediation, 
have been suggested as a method to ease the 
expense and back-up in our tort reparations 
system. ADRs might be deemed mandatory and 
binding for claims falling under a pre-set limit, 
thus allowing the judicial system to free itself to 
deal with cases involving larger claims in a more 
timely fashion. If the case were appealed to a trial 
court, then the losing party would be required to 
pay litigation costs. The same rule would also



apply if the plaintiff appealed and rece; zed an 
identical or lesser award compared to that 
achieved in ADR.

Jury Verdict Responsibility
Any consumer knows how difficult it is to 

establish a budget. Juries today are asked to 
determine an award to an injured victim simply 
by guessing how that victim should be fairly 
compensated. Some have suggested requiring 
juries to itemize awards in the same way any 
budget is itemized in order to more accurately 
reflect the costs of the injury. These awards 
might be itemized to reflect specific medical 
expenses incurred to date, future estimated 
medical losses, days lost from work, etc.

Caps on Damages
Many have suggested placing limits on 

damages, specifically non-economic damages, 
such as pain and suffering or punitive damages, 
Recommendations include placing top dollar 
limits on specific types of non-economic damages 
or limiting these awards to a certain ratio of the 
economic damage award.

Apportionment of Damages
Joint and several liability, coupled with com­

parative negligence, can require a defendant to 
pay for the total cost of an injury, even if he is only 
slightly responsible. Some have recommended 
that the judge or jury determine the extent 
(percentage) to which each defendant would be 
held financially responsible for payment of an 
award. Those who support apportionment of 
da tiages helieve this would allow for more 
flexibility within the system, without eliminating 
the ability of an innocent victim to be fairly and 
justly compensated for an injury.
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Tort Reform: 
What You Can Do

In America, it is our right—some would argue 
our obligation—to make our voices heard. That’s 
what makes democracy work.
There are various steps you can take to 

directly impact tort reform in your state:
► Write your legislator and request his/her 

opinion regarding tort reform in your state.
► Respond to the letter, indicating your support 

for or or 'osition to your legislator’s stance.
► Use the media: When you see a story about 

tort reform in a newspaper or magazine, write a 
letter expressing your opinion on the subject. 
(This is one of the most effective methods of 
speaking directly to legislators.)
► Get involved in a grassroots organization 

which supports your stance on tort reform. Your 
local state representative should be able to help 
direct you to an appropriate group. If no such 
organization exists, consider starting one with 
others who share your opinions.
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W illiam  M . M cCorm ick recently pr. sealed a 
speech, tilled "The Am erican Tort System: .4 Tim e 
to Rebalance the Seales of Justice," in  lelneh he 
urged reform o f  the Am erican tort system. Mr. 
McCormick. 45. is C h a irm a n  a n d  C h ie f  Executive 
Officer of Firem an's F u n d  Insurance Com panies, 
a position he has held since 1983. H e  is also 
President of Firem an's F u n d  Corporation. Pr ior 
to jo in in g  Firem an's F u n d . Mr. M cCorm ick held 
various positions within American Express 
Com pany, where he rose to President o f  American 
Express Travel Related Services Com pany, In c .
H e  began I. ■ business career as a management 
consultant with M cKinscy &  Com pany. In c . Mr. 
M cCorm ick, who holds a Master's Degree in  
nuclear physics, served in  the U .S . .Vary as a 
lieutenant on the Atomic Energy• Com m ission staff 
of A dm ira l I I .  G .  Rickover.

Sources

1. Business Week. August 26, 1985.
2. League of Ca lifo rn ia  C it ie s , "Californ ia Cases 
Invo lv ing  'Deep Pocket' C la im s ,"  M arch , 1985.
3. Underwriter's Report, N ovem ber? , 1985.
•I. Un ited Press Internationa l, M ay 11,1985.
5. II till Street Journal, June 16.1983.
6. Forbes, July 15,1985.
7. New York Post, D ecem ber 7,1984.
8. Journal o f Commerce, D ecem ber 5,1985.
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ISSUES FOR DISCUSSION WITH RESPECT TO 
CSSB 377 fJUDICIARY^

I. OVERVIEW OF JUDICIARY CS

Section 1. Includes "purpose" language explaining the 
motivation behind the legislation. The language was taken 
from the state of Washington's recent tort reform
legislation. -— ^  C l 1 —3 I le-iu-r- i , e-4' £_ a i.x-'-'T
Sec. 09.17.010. Non-economic damages. Explains what type 
of damages constitute non-economic damages.^ -

Sec. 09.17.020. Punitive damages. Allows for an award of 
punitive damages with half of the award going to the 
plaintiff and half to the state's general fund. Attorney's
fee awards will be based-upon the entire punitive award.
- ( -  .. r o  ~ j .

Sec. 09.17.025. Damages incurred while intoxicated or 
committing a felony cannot be recovered by a plaintiff more 
than 50% responsible for his injuries.

Sec. 09.17.030. Itemized verdicts. Provides for the 
factfinder's itemization of damage awards. Apportions the 
total amoun • between non-economic and economic categories, 
with furthe break-down in the economic category.

Sec. 09.17.040. Verification of claims. Either the party 
or his attorney must sign the complaint, counter-claim, 
cross-claim or answer submitted in an action and verify the 
truth of the allegations.i I
Sec. 09.17.050. Contributory fault. Codifies existing law 
regarding comparative fault.

Sec. 09.17.055. Collateral benefits. Provides that after 
a damage award, the defendant may provide the factfinder 
with evidence of the claimant's compensation for his injury 
from collateral sources lacking a right of subrogation.
The claimant may then provide evidence of the amount of his 
attorney's fees and the premiums paid for the collateral 
source insurance coverage. The court will offset the 
excess collateral source income from the damage award.

Sec. 09.17.060. Apportionment of damages. Modifies the 
current common law rule of joint and several liability to 
limit a defendant's exposure to no more than twice the 
percentage of fault allocated to that party if he is less 
than 50% responsible for the total damage.



Sec. 09.17.070. Releases. Reduces any damage award by the 
amount a plaintiff receives from a settling defendant.

Sec 09.17.900. Definition. Defines the term "fault."

Section 3. Mandatory arbitration. Requires arbitration of 
tort claims seeking less than $75,000 in damages.

Section 4. Offers of judgement. Modifies prejudgment 
interest rules to provide for a 5% increase or decrease in 
the interest rate on a damage award if an offeree rejects a 
settlement offer and receives a less favorable judgment at 
trial.

Section 5. Prejudgment interest. Interest runs from date 
of accrual of the cause of action.

Section 6. Confirmation of award. Modifies the existing 
rule to account for the new arbitration requirement.

Section 7. Appeal of arbitration award. Provides the 
mechanism for appealing an arbitration award.

Section 8. Awards. Repeals existing collateral source 
rules and structured settlement rules.

Section 9. Review of attorney's fees. Provides for 
judicial review of a party's attorney's fees

Section 10. Attorneys' fees for arbitration awards.
Provides for the award of attorney's fees for an appeal of 
an arbitration award if the prevailing party improves his 
award position by more than 10 percent.

Section 11. Superior Court jurisdiction. Provides superior 
court jurisdiction for appeals of arbitration awards.

Section 12. District court jurisdiction. Provides 
District Court jurisdiction for appeals of arbitration 
awards of less than $25,000.

Section 13. Right of contribution. Repeals existing law 
with respect to contribution among joint tortfeasors.

Sections 14 - 18. Rules of Civil Procedure. These 
sections amend the rules of civil procedure affected by the 
proposed legislation.

Section 19. Applicability. Specifies that all causes of 
action accruing on or after the Act's effective date are 
subject to sections 1 - 13 of the Act.

Section 20. Effective date. The Act takes effect 
immediately.



II. ISSUES UP FOR CONSIDERATION

A. Alternative dispute resolution.

1. Use of a "private judge" hired by the parties to 
resolve their dispute. Patterned after the 
California procedure.

2. Requirement of either mandatory arbitration or 
adjudication in small claims court of claims 
involving less than $75,000 in damages prior to 
initiating a court action. A trial de novo in 
District Court or Superior Court would be
be available following the arbitration ir small 
claims proceeding.

a. Modification of Rule 82. A party seeking a 
trial de novo would pay his opponent's 
attorney's fees and costs if he did not improve 
his position by more than 10% over the award in 
the initial proceeding.

2. Mandatory arbitration of contribution claims.
Proposal to require defendants to arbitrate claims 
of contribution.

B. Collateral Sources.

1. Should this information be provided to the 
factfinder prior to the damage award?

2. Should all evidence of collateral source income be 
excluded 'from consideration by the factfinder
in order to encourage responsible behavior 
such as self-insurance?

III. INSURANCE REFORM

1. eaningful tort reform can only be accomplished 
if comprehensive insurance reform is 
simultaneously undertaken.

a. Should a tort reform bill be passed in the 
absence of insurance reform?

2. Potential areas of reform.

a. Disclosure on a closed claim basis of all 
claims paid or settlements made with respect 
to the insurance of Alaska risks.

b. Insurance premiums based on the insured's 
claim history. Proposal that premiums should 
be higher for those with a history of



I

successful claims than for those who never 
seek payment on claims.

c. Notice of cancellation of policy. Proposal 
to extend notice period to 60 days prior to 
cancellation with immediate return of unused 
premiums,

d. Caps on increase in premiums. Prc ->osal to 
limit the amount by which premiums may be 
increased in a given time period.

3. Alternatives to Traditional Insurance Coverage.

a. Should the state actively pursue alternative 
forms of risk management, e.g.. the use of 
reciprocals and pooling arrangements?

- Should the legislature loan reciprocals 
funds to establish their required reserves 
initially?

b. Comprehensive state reinsurance program.

CSHB 589 (L&C) proposes the establishment 
of state disability insurance.



8 Unsuccessfuls

ALYESKA PIPELINE;

All Cases.Unsuccessful 

DIV. OF WORKERS' COMPENSATION: **

NO. PERCENTAGE
46 1982 17%
62 19E3 28%
26 1984 28%
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. • : F D R  I M M E D I A T E  R E L E A S E
A u g u c t  1 5 ,  1985

F o r  - f u r t h e r  i n - f o r m a t i o n ,  c o n t a c t :
B o b  H u n t e r ,  ( 703 )549-0050

I N S U R A N C E  C O M P A N I E S  "ON  S T R I K E "
N A D E R / N I C D  C H A R G E l  

F E D E R A L  S O L U T I O N  S O U G H T

W a s h i n g t o n ,  D C ,  A u g u o t  15 — R a l p h  N c d c r  t o d a y  c h a r g e d  t h o  i n c u r a n c o  

i n d u s t r y  w i t h  " g o i n g  o n  c t r i k o  t o  e x t o r t  e x c e s s i v e  r a t e s  f r o m  t h e  

p u b l i c . "  N a d e r  a l s o  s a i d  t h a t  s t a t e s  w c r a  " f a i l i n g  t o  a d e q u a t e l y  

p r o t e c t  c o n s u m e r s  a n d  s t o p  t h o  h e m o r r h a g i n g . " H o  c a l l e d  f o r  f e d e r a l  

a c t i o n  t o  m a k e  i n c u r a n c o  a v e i l a b l o  w h e n  i n c u r c r s  " a b d i c a t e  t h e i r  

r o c p c n c i b i 1 i t i o s . "

N a d e r  w a s  j o i n e d  h y  c x - F c d c r a l  I n c u r a n c o  A d m i n i s t r a t o r  R o b e r t  

H u n t e r ,  P r e s i d e n t  o f  t h o  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  

( N 1 C Q ) .  H u n t e r ,  a n  a c t u a r y ,  r e l e a s e d  a  m a j o r  N I C D  s t u d y  o f  i n s u r e r  

p r o f i t a b i l i t y ,  s t a t i n g  t h a t ;  " k ' h i l a  i n s u r e r  p r o f i t s  w a r s  l o w  l a s t  y e a r ,  

a  m o d e s t  r a t a  a d j u s t m e n t  o f  a b o u t  f i v e  p e r c e n t  w a s  a l l  t h a t  w a s  n e e d e d  

t o  g a i n  a n  a c c e p t a b l e  p r o f i t  l o v o l .  I n s t e a d ,  w o  s o o  m a s s i v e  

c a n c e l l a t i o n s  a n d  p r i c n  i n c r o a c e s  o f  u p  t o  1000/i  f o r  d a y  c a r o  c e n t e r s ,  

mu n i c i p a l  i  t i e s ,  e n v i  r  o n m - c n t a l  c l o a n —u p  f i r m s ,  f i s h i n g  f l e o t s ,  t r a n s i t  

a u t h o r i t i e s ,  n u r s e —m i  d w i  v o s  a n d  o t h e r s .  T h i s  i s  a n  '’ j u s t i f i e d  r a i d  o n  

p e o p l e s '  p o c k o t b o o k a  a n d  t h e  s t a t e s  a r o  l o t t i n g  t h o r n  g o t  a w a y  w i t h  i t , "  

H u n t e r  c h a r g e d .

344 C o m m e r c e  S l r e « i  
A l e x a n d r i a .  V i r g i n i a  22314 
(703) 549-8050



G o o d  m o r n i n g !  I  am B o b  H u n t e r ,  P r e s i d e n t  o f  N I C D .

Wo a r e  h e r o  t h i s  m o r n i n g  t o  d i s c u s s  a  m o u n t i n g  c r i s i s  i n  
A m e r i c a ,  a  c r i s i s  w h i c h  i n v o l v e s •e v e r y  m a n ,  w o m a n  a n d  c h i l d :  
t h o  n a t i o n  i s  l a c i n g  i t s  l i a b i l i t y  i n s u r a n c e .  ( S e n  c h a r t  o f  
h o a d l i n n c . )  D a y  e a r n  c e n t e r s  a r e  l o s i n g  t h e i r  i n s u r a n c e  a n d  
a r o  b e i n g  f o r c e d  t o  c l o s e ,  p e r h a p s  d r i v i n g  s e c o n d  
b r e a d w i n n e r s  o u t  o f  w o r k  o r  c r e a t i n g  n e w  l a t c h k e y  c h i l d r e n .  
N u r s e —m i d w i v e s  a r o  l a c i n g  t h e i r  i n s u r a n c e  a n d  t h e  l o w e r  c o s t  
b i r t h i n g  c e n t e r s  a r o  s h u t t i n g  d o w n .  D o c t o r s  a r e  m a r c h i n g  o n  
s t a t e  c a p i t a l s  b e c a u s e ?  i n s u r a n c e  i s  u n a v a i l a b l e  o r  c o c t s  h a v a  
s k y r o c k e t e d .  C i t i e s ,  T r a n s i t  a u t h o r i t i e s ,  e v e n  w h o l e  s t a t e s  
a r e  l o s i n g  t h e i r  l i a b i l i t y  i n s u r a n c e .  O n o  o f  t h e  l e a d i n g  
a u t D  i n s u r e r s  i n  t h o  D i s t r i c t  o f  C o l u m b i a  h a s  p u l l e d  o u t .
T h o  l i s t  g o e s  c n  a n d  o n .

A n d  p r i c e s  h a v o  s k y r o c k e t e d .  A s  t h i s  c h a r t  s h o w s ,  t h o  c o s t  
o f  i n c - u r i n g  a n  a u t o  i n  A m e r i c a  h a s  g o n e  u p  a t  9 . 1 / i  f o r  t h e  
f i r s t  6 m o n t h s  o f  1 9B 5 ,  e x c e e d i n g  t h e  r a t e  o f  c h a n g e  f o r  a l l  
c f  1 98 4 .  !_/ T h o  a n n u a l i z e d  r a t o  c f  c h a n g o  i s  1 8 . 2 7

W h a t  i s  g o i n g  c n  h e r o ?  A r o  t h c s o  p r a c t i c e s  o f  i n s u r e r s  
j u s t i f i e d ?

T h o  a n s w e r  i s  " N O ! "  W h e t  w o  a r o  w i t n e s s i n g  i s  a  m a n u f a c t u r e d  
c r i s i s  i n t e n d e d  t o  b l o a t  i n c u r c r  p r o f i t s  a n d  r e d u c e  v i c t i m ' s  
r i  g h t s .

F r o p c r t y —C a s u a l t y  i n r - u r r n c o  h a s  a  c y c l i c a l  p r o f i t a b i l i t y ,  a s  
t h i s  c h a r t  c h o w s .  2 /  I n  1 9 8 4 ,  i f  y o u  a c c e p t  t h o  i n s u r e r ' s  
w h o p p i n g  r o s c - r v a  i n c r e a s e s  a s  v a l i d  ( q u i t e  a  1 a r g o  l e a p  o f  
f a i t h )  , t h e y  e a r n e d  a  37 r a t e  o f  r e t u r n  c n  n o t  w o r t h  
( e q u i t y ) .  T h a t  i s  t o o  l o w .  I t  w o u l d  i n d i c a t e  t h a t  t h o i r  
p r e m i u m s  w c r r e  a b o u t  57 s h o r t .  I f  t h o i r  p r e m i u m s  h a d  b e e n  57 
h i g h e r ,  t h o y  w o u l d  h a v o  o a r n o d  a  r a t e  o f  r e t u r n  o n  n e t  w o r t h  
o f  a b o u t  1 5 7 ,  m o r e  t h a n  e n o u g h  f o r  a n  i n d u s t r y  o f  t h o  l o w  t o  
a v e r a g e  r i s k i n o o o  o f  P r o p c r t y / C a s u a l t y  i n s u r a n c e .  3/

A f i v o  p e r c e n t  p r e m i u m  s h o r t f a l l  i s  n o t  a  c r i s i s .  V e t  w o  c o o  
a l l  o f  t h o  c a n c e l l a t i o n s  a n d  ma r-mo t h  p r i c o  i n c r o a s o a  s u c h  a s :

o  A 707  i n c r o a s a  f o r  0 9 / G Y N o  i n  M a r y l a n d  ( t o t a l l y  
u n j u s t i f i e d  —  p e r  a n a l y s i s ,  a t t a c h e d ) .

o  3007. t o  9007 i n c r e a s e s  i n  l a w y e r  a n d  a r c h i t e c t
m a l p r a c t i c o  i n s u r a n c e  p r e m i u m a  a r o u n d  t h o  c o u n t r y .

o  I n c r e a s e s  o f  2007 t o  5007 f o r  t h e  d a y  c a r e  c e n t e r s  
w h o  c a n  g o t  i n s u r a n c e .  M a n y  c a n ' t .

a  3007  t o  10007 i n c r e a s e s  f o r  p u b l i c  t h a n s i t  
a u t h o r i t i e s .

T h e  s t a t i s t i c s  d o n ' t  J u s t i f y  a n y  o f  t h i s !



\ • »

W h a t  i s  g o i n g  o n ?

I f  y o u  l o o k  a g a i n  a t  t h o  c y c l e  c h a r t  y o u  w i l l  s e e  t h a t  19B4 
w a s  a  t y p i c a l  " b o t t o m —o f - t h e - c y c l e "  y e a r .  T h e  l a s t  t i m o  i t  
h a p p e n e d  w a G  i n  t h o  m i d - 1 9 7 0 * 5  w h e n  I  s e r v e d  a s  F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r .  A t  t h a t  t i m e ,  t h e  c o u n t r y  o b s e r v e d  
t h o  t w i n  c r i s o n  o f  m e d i c a l  m a l p r a c t i c e  a n d  p r o d u c t  l i a b i l i t y  
u n a v a i l a b i l i t y  a n d  s k y r o c k e t i n g  p r e m i u m s .

A f t e r  i n c u r c r s  a b a n d o n e d  t h o  m e d i c a l  a n d  p r o d u c t  m a n u - f e c t u r e r  
l i n e s ,  t h o  - f e d e r a l  g o v e r n m e n t  r e v i e w e d  t h e  s i t u a t i o n .  I  w a s  
- F o r t u n a t e  t o  b o  p a r t  o-f t h o  i n t e r a g e n c y  w o r k i n g  g r o u p  t h a t  
• f o u n d  t h a t  t h e r e  w a s  n o  j u c t i - f  i  c a t i  o n  -for t h o  i n s u r e r  
a c t i o n s .  4 /  Wo c o n c l u d e d  t h a t  t h o  i n c u r c r s  h a d  j u s t  
p a n i c k e d  -f rom l a c k  o-f d a t a .

B u t  l o o k  a t  w h a t  h a p p e n e d ;  t h e i r  p r o f i t s  s k y r o c k e t e d  t o  a l l  
t i m o  r e c o r d  l e v e l s .  T h e y  l o a r n e d  t h a t  t h o  s t a t e  r e g u l a t o r s  
w o u l d ,  d u r i n g  t h o  p a n i c ,  g i v e  a w a y  t h o  s t o r e  i n  r a t e  
i n c r e a s e s .  T h e y  a l s o  l e a r n e d  t h a t  s t a t e  l e g i s l a t o r s  w o u l d  
a c t  t o  r e d u c o  v i c t i m s '  r i g h t s  i n  t h o  w a k o  o f  t h o  p a n i c  ( o v e r  
h a l f  t h o  s t a t e s  d i d  c o  5 / ) .

T h e y  a r o  a p p l y i n g  t h o  l e s c o n c  t h e y  1 o a r n r d  i n  t h e  m i d - 1 9 7 0 ' c  
v e r y  w e l l  t o d a y . —  t o  d a y  c a r d  c e n t e r s ,  t o  n u r s e —m i d w i v e s ,  t o  
d o c t o r s ,  t o  p r o d u c t  m a n u f a c t u r e r s ,  a n d  s o  D n .  T h e y  a r e  
p e t i t i o n i n g  C o n g r c c c  f o r  p r o d u c t  l i a b i l i t y  t o r t  l a w  c h a n g e s  
a n d  t h e  s t a t e s  f o r  c h a n g e s  i n  o t h e r  t o r t ,  s y s t e m s .

S o m o  p r o p e r t y / c a s u a l t y  o f f i c i a l s  h a v o  m a d o  s t a t e m e n t s  i n  t h o  
p u b l i c  r e c o r d  t h a t ;  " I t  i s  r i g h t  f o r  t h o  i n d u s t r y  t o  w i t h d r a w  
a n d  l o t  t h o  p r o s G u r e n  f o r  r e f o r m  b u i l d  i n  t h o  c o u r t s  a n d  i n  
t h o  s t a t e  1 e g i s i a t u r e s . N (J o u r n a l  o f  C o m m e r c e . 6 /1 8 / B5 )  
R o i n o u r a n c o ,  a  c r i t i c a l  a c p o c t  o f  m a i n t a i n i n g  a v a i l a b l e  a n d  
a f f o r d a b l e  i n s u r a n c e  r a t e s  m a y  n o t  b e  a v a i l a b l e  f r o m  o v e r s e a s  
b e c a u s e  s y n d i c a t e s  w o u l d  " s i m p l y  n o t  w r i t s  r e i n s u r a n c e  f o r  
t h a  A m e r i c a n  c a s u a l t y  i n d u s t r y "  i n  19B& .  A r e p r e s o n t a t i v o  o f  
t h a t  o v e r s e a s  m a r k e t  w a s  r e c e n t l y  r e p o r t e d  t o  h a v e  s a i d  t h a t  
i f  a  n e w  p o l i c y  f o r m  i s  n o t  a d o p t e d  b y  s t a t e  r e g u l a t o r s ,  
r e i n s u r a n c e  w o u l d n ’ t  b o  p r o v i d e d  t o  A m e r i c a n  l i a b i l i t y  u n d e r -  
w r i  t c - r s .

W a l l  S t r e e t  k n o w s  w h a t  i s  g o i n g  o n .  T h i s  c h a r t  s h o w s  t h a t  
t h e  p r o p e r t y / c a s u a l t y  s t o c k s  h a v e  s o a r e d  t o  r e c o r d  h i g h s  m o r e  
t h a n  d o u b l i n g  t h e  D o w  J o n e s  I n d u s t r i a l  A v e r a g e  r i s e  i n  19B5 .  6/ 
W a l l  S t r e e t  e x p e c t s  s t a t e  r e g u l a t o r s  t o  a l l o w  e x c e s s i v e  r a t e  
i n c r e a s e s ;  W a l l  S t r e o t  i s  r i g h t !

I n s u r a n t  b l a j n o  t h i s  c r i s i s  o n  t h e  c o u r t s  a n d  t h e  t o r t  l a w  a n d  
s a y  t h a  o n l y  w a y  t o  f i x  i t  i s .  t o  t a k a  a w a y  a s  m a n y  v i c t i m s '  
r i g h t *  a s  p o s s i b l e .  T h « y  c a n  p o i n t  t o  s u c h  s t a t i s t i c s  a s  
t h e s e ;



1 .

O f  23 i n s u r e r s  r i t i n g  l i a b i l i t y  i n s u r a r  f o r  d a y  c a r o  
c e n t e r s  i n  M a r y l a n d  l a s t  y e a r ,  15 h a v e  l e f t  t h e  m a r k e t .  
O f  t h a  r e m a i n i n g  13 ,  s i x  w i l l  n o t  w r i t e  a n y  n e w  
b u s i n e s s .  T h o  l a s t  7 ,  t h o s e  w h o  w i l l  w r i t e  n e w  
b u s i n e s s ,  c l  1 h a v o  e x c l u d e d  c h i l d  a b u s o  f r o m  t h e i r  
p o l i c i e s .  T h o  M a r y l a n d  C o m m i s s i o n e r  o f  I n s u r a n c e  h a s  
t e r m e d  t h o  p u l l  o u t  " h y s t e r i a "  s i n e s  n o  d a t a  s u p p o r t s  
i  t .  7 /

I n s u r e r s  w i l l  s c y  t h i s  p o i n t s  t o  t h o  n e e d  f o r  t o r t  r e f o r m ,  B/  
w h i l e  a d m i t t i n g  t h a t  d a t a  d o n ' t  j u s t i f y  t h o  a c t i o n .  9 /  I  
b e l i e v e  i t  s h o w s  j o i n t  a c t i o n  i n t e n d  t o  c r o a t B  a n  a t m o s p h e r e  
w h e r e  r a t e s  c a n  b o  p u t  t o o  h i g h  a n d  l e g i s l a t o r s  w i l l  b o  
i n t i m i d a t e d  i n t o  a c t i o n  d e s i g n e d  t o  t a k e  a w a y  v i c t i m s '  
r i g h t s .  F u r t h e r ,  a t  t h o  t o p  o f  t h o  c y c l e  a  f e w  y e a r s  a g o ,  
t h o  n o w - d r c c d c d  l i a b i l i t y  i n c u r a n c o  p r i c e s  w e r e  b e i n g  s l a s h c - d  
w i l d l y  a n d  e v e n  b e i n g  s o l d  a f t e r  t h o  i n c u r c d  e v e n t  h a p p e n e d ,  
s u c h  a s  i n  t h e  c a c o  o f  t h o  MGM G r a n d  H o t e l  f i r o  w h e r e  
l i a b i l i t y  c D v c r a g o  w a s  w r i t t e n  m o n t h s  a f t e r  t h o  f i r e .  10 /
I f  t o r t  r e f o r m  w a s  s o  d e s p e r a t e l y  n c - c d c d  i n  1974 a n d  1 97 5 ,  
w h y  n o t  i n  19E1? W h y  a g a i n  t o d a y ?  T h o  c r i s i s  i s  w i t h i n  t h o  
i n r - u r a n c o  i n d u s t r y ,  n o t  i n  t h e  c o u r t s .

N'ow,  i n c u r a n c o  p r c m i u c r c  r e p r e s e n t  11 .  I X  o f  t h o  d i s p o s a b l e  
i n c o m e  i n  t h i s  c o u n t r y .  11 / I t  i s  t h o  f o u r t h  l e a d i n g  
p u r c h a s o  A m e r i c a n s  r a ak o  ( b e h i n d  f o o d ,  h o u s i n g  a n d  f e d e r a l  
i n c o r o  t a x e s ,  a l t h o u g h  w o  e x p e c t  i t  t o  p a s s  f e d e r a l  t a x  o s  
t h i s  y e a r ) .

I n  1944 ,  t h o  S u p r e m o  C o u r t  f o u n d  t h a t  i n s u r a n c e  w a s  
i n t e r s t a t e  c o m n c r c o  a n d ,  t h u s ,  s u b j e c t  t o  a n t i - t r u s t  a n d  
o t h e r  f e d e r a l  s t a t u t e s .  I n  1 9 4 5 ,  u n d e r  h o a v y  i n s u r e r  
p r e s s u r e ,  C o n g r e s s  p a s s e d  t h o  M c C a r r a n —F e r g u s o n  A c t  w h i c h  
u n i q u e l y  e x e m p t s  i n s u r a n c D  f r o m  t h o  f e d e r a l  a n t i - t r u s t  l a w s  
( e x c e p t  s h o u l d  i n t i m i d a t i o n ,  c o e r c i o n  o r  b o y c o t t  o c c u r ) .  
C o n g r e s s  d e l e g a t e d  t h o  a u t h o r i t y  t o  r c g u l a t o  i n s u r a n c e  t o  t h e  
s t a t e s  w i t h  n o  s t a n d a r d s  f o r  r e g u l a t o r y  e x c e l l e n c e  a n d  n o  
o n g o i n g  C D n g r o c c i c n a l  o v e r s i g h t .  I n d e e d ,  t h a  F T C  c a n n o t  o v e n  
s t u d y  i n c u r a n c e  u n d e r  c u r r e n t  l a w  1_2/ u n l e s s  C c n g r a s a  
s p e c i f i c a l l y  a u t h o r i z e s  i t  i n  a d v a n c e .  ( T h e i r  p o w e r  w a s  
r e v o k e d  b o c a u s o  t h e y  h a d  t h o  a u d a c i t y  t o  p o i n t  o u t  t h a t  w h o l e  
l i f e  i n s u r a n c e  w a s  n o t  a  w i s e  p u r c h a e o  f o r  m o s t  A m e r i c a n s .
T h e  f a c t  t h a t  t h a  F T C  w a s  r i g h t  d i d  n o t  a l t e r  t h o i r  f a t e . )

T h o  i m m e n s e l y  i m p o r t a n t  M c D a r r c n —F e r g u s o n  A c t  w a s  a d o p t e d  b y  
C o n g r e s s  w i t h o u t  b e n e f i t  o f  a  h e a r i n g .  T h o  l e g i s l a t i v e  
h i s t o r y  m a k e s  i t  c l e a r  t h a t  P r e s i d e n t  R c c s a v o l t  w a n t e d  o n l y  a 
s h o r t ,  t w o  o r  t h r e e —y o a r  m o r i t o r i u m  a f t e r  w h i c h  a n t i - t r u s t  
l a w s  w o u l d  f u l l y  a p p l y .  1J5/ T h a t  i s ,  i n  f a c t ,  ' w h a t  b o t h  
h o u s e s  o f  C o n g r e s s  a d o p t e d  b u t  t h e i r  l a n g u a g e  w a s  s o m e w h a t  
d i f f e r e n t ,  r e q u i r i n g  a  c o n f e r e n c e .  M y s t e r i o u s l y ,  t h a  
c o n f e r e n c e  c o m m i t t e d  r e p o r t e d  b a c k  a b i l l  t h a t  c o n t i n u e s  i n  
a f f e c t  t o d a y .



E v e r y  i n d e p e n d e n t  s t u d y  o f  i n s u r a n c e  c o n c l u d e s  t h a t  t h e  
s t a t e s  h a v e  - f a i l e d  m y s t e r i o u s l y  i n  t h e i r  a t t e m p t s  t o  r e g u l a t e  
t h i s  g i a n t  i n d u s t r y .  14/ ' :

T h e  s t a t e s  h a v o  a l l o w e d  t h i s  c r i s i s  t o  h a p p e n .  H a d  t h e y  b e e n  
e q u i p p e d  t o  k e e p  p r i c e s  t o  s t a t u t o r y  s t a n d a r d s  ( a l l  s t a t e s  
r e q u i r e  t h a t  t h e  r a t e s  b e  " n o t  e x c e s s i v e ,  n o t  i n a d e q u a t e ,  n o t  
u n f a i r l y  d i s c r i m i n c t c r y " ) w e  w o u l d  n o t  b e  i n  t h e  m e s s  w e  a r e  
i n  t o d a y  w i t h  c l e a r l y  c x c e s c i v e  p r i c e s  g o i n g  i n t o  e f f e c t  
r o u t i n e l y  a r o u n d  t h o  n a t i o n  a n d  u n f a i r  c a n c e l l a t i o n s  r a m p a n t .

k ' h a t  S h o u l d  Wo D o ?

(1) Wo c a l l  t o d a y  u p o n  C o n g r e s s  t o  r e v i e w  t h e  M c C a r r a n — 
F e r g u s o n  A c t  t o  d e t e r m i n e  i f  i t  i s  w o r k i n g  t o  p r o t e c t  
A m e r i c a .  T h o  q u a l i t y  o f  s t a t e  r e g u l a t i o n  i s  d o c u m e n t e d  t o  b e  
i n a d e q u a t e ;  t h e  i n s o l v e n c y  f u n d s  a r e  a  " M a r y l a n d  55<J_ C r i s i s  
W a i t i n g  t o  H a p p e n . "  C o n g r e s s  s h o u l d  a c t  n o w .

(2) N I C O  a l s o  b e l i e v e s  t h a t  t h o  a p p r o a c h  e n a c t e d  a t  a  
p r e v i o u s  b o t t o m ,  196B/9  i s  w o r t h y  o f  c o n s i d e r a t i o n  b y  t h o  
C o n g r e s s :  T h o  U r b a n  P r o p e r t y  P r o t e c t i o n  a n d  R e i n s u r a n c e  A c t  
o f  196B w a s  a  r c c p o n c o  t o  t h e  u n a v a i l a b i l i t y  o f  i n s u r a n c e  i n  
t h o  i n n e r  c i t i e s  i n  t h ' o  w a k e  o f  t h o  r i o t  s i t u a t i o n  o f  t h e
1 a t d  6 0 ’ c .  15 /

T o  b o  s u r e ,  t h o  p r e d i c a t e  f o r  t h o  w i t h d r a w a l  o f  r i o t  
i n s u r a n c e  w a s  s t r o n g ,  g i v e n  t h o  v e r y  s e r i o u s  s i t u a t i o n  e x t a n t  
i n  t h e  c o u n t r y  a t  t h e  t i m a .  B u t  t h o  f i n d i n g  c f  t h o  
P r e s i d e n t ’ s  P a n e l  o n  t h o  I n s u r a n c e  C r i s i s  i s  j u s t  a s  v a l i d  
for- t h o  d a y  c a r o  p r o v i d e r  c o m m u n i t y  t o d a y  a s  i t  w a s  f o r  t h e  
i n n o r  c i t y  c o e . r a u n i t i o a  o f  t h e  l a t e  6 0 ’ c :  " C o m m u n i t i e s  w i t h o u t
i n s u r a n c e  a r o  c o m m u n i t i e s  w i t h o u t  h o p o . "  16/ P r o v i d e r s  w i l l  
h a v o  t o  s h u t  d o w n ,  p o s s i b l y  f o r c i n g  s p o u s e s  t o  d o c i d o  a m o n g  
t h e m s e l v e s  w h i c h  D n o  w i l l  h a v o  t o  s t o p  w o r k i n g .  D r  t h e  
l a t c h k e y  s i t u a t i o n  w i l l  b o  e x a c e r b a t e d ,  o r  o t h e r  u n d e s i r a b l e  
r e s u l t s  w i l l  b o  f o r c e d  o n  p a r e n t s .  S o m a  f a m i l i e s  m a y  o v e n  
h a v o  t o  g i v o  u p  a  h o m o  f o r  l o s s  o f  t h o  s e c o n d  i n c o m e ,  
s i t u a t i o n s  n c r t  u n l i k e  t h n  l o s s  o f  m o r t g a g e  f o l l o w i n g  l o o s  o f  
i n s u r a n c e  i n  i n n e r  c i t y  a r o a s  p l a g u e d  b y  r i o t  a l m o s t  t w o  
d e c a d e s  a g o .

T h o  f e d o r a l  g o v e r n m e n t  a g r e o d  t o  r e i n s u r e  ( i n s u r e  t h e  
i n s u r a n c e  c o m p a n i e s  —  a  s o r t  o f  l a y - o f f  b o o k i e  a r r a n g e m e n t ) * 
t h o  i n s u r e r s  a g a i n s t  t h o  s p e c i f i e d  p e r i l  o f  r i o t  a n d  c i v i l  
c o m m o t i o n  i n  r B t u r n  f o r  a  r e i n s u r a n c e ?  p r e m i u m  a n d  a  
c o m m i t m e n t  t o  p a r t i c i p a t o  i n  a p o o l  t o  m a k e  s u r e  i n s u r a n c e  i s  
a v a i l a b l e  t o  a l l  r e s i d e n t s  w h o s e  h o m e s  m o t  r e a s o n a b l e  
s t a n d a r d s  o f  i n c u r a b i l i t y .

T h e  f e d e r a l  g o v e r n m e n t  m a d e  * 1 2 5  m i l l i o n  w r i t i n g  t h i s  
r e i  n s u r  m e n  !

T h e  c i t i e s  w e r e  s a v e d  f r o m  t h e  s u r e  d e a t h  t h a t  n o  i n s u r a n c e  
b r i n g s  i n  t w e n t i e t h  c e n t u r y  A m e r i c a !
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T h D  p r o g r a m  w o r k e d  w e l l .

I  t h i n k  t h a t  a  p r o g r a m  o f  s t a n d - b y  a u t h o r i t y  s h o u l d  b e  
p r e p a r e d  t o  t a k o  c a r s  o-f t h a  d a y  - c a r e  a n d  n u r s e —m i d w i v e s  
c u r r e n t  p r o b l e m  ( a n d ,  p e r h a p s  s o m a  o-f t h e  o t h e r s ) .  T h e  
a u t h o r i t y  s h o u l d  b o  g r a n t e d  t o  c a v e r  - f u t u r e  c r i s e s  a s  w e l l ,  
t o  s t a b i l i z e ?  t h e  i n s u r a n c e  p r o f i t  c y c l e ' s  h a r s h  s y m p t o m s .

W h e n  a  l i n o  o f  i n s u r a n c e ?  bc-carao s e v e r e l y  d i s t r e s s e d ,  
r c p r e s c n t a t i v e s  o f  t h o s e ?  p u r c h a s e r s  c o u l d  a p p o a l  t o  t h e  
a g e n c y  g i v e n  a u t h o r i t y  t o  r e i n s u r e .  T h o  a g e n c y  w o u l d  m a k e  a 
f i n d i n g  a c  t o  t h o  e x t e n t  a n d  c a u s a  o f  t h o  d i s l o c a t i o n .  I f  a  
d i s t r e s s e d  s i t u a t i o n  i s  c e r t i f i e d ,  t h e n  t h o  a g e n c y  c o u l d  
o f f e r  r e i n s u r a n c e  t D  i n s - u r c r s  w h o  w o u l d  a g r e e  t o  m a k e  a  
m a r k e t  i n  t h e  l i n e .  F o l l o w i n g  m e e t i n g s  w i t h  t h o  i n s u r e r s ,  
t h o  a g e n c y  h e a d  w o u l d  d c t c r m i n o  w h a t  t h o  c a u s a  o f  d i s t r e s s  
w a s  a n d  w o u l d  o f f e r  c n l y "  t o  r r i n s u r o  t h a t  c a u s a  ( e . g . ,  o n l y  
r e i n s u r e  t h o  p e r i l  o f  c h i l d  a b u s o  f o r  d a y  c a r o  l i a b i l i t y  i f  
t h a t  i s  t h o  f i n d i n g ) .  I n s u r e r s  w c u l d  p a y  a  r e i n s u r a n c e  
p r e m i u m  d e s i g n e d  t D  b o  s - o l f  —s u f  f  i c i  c n t .

I n s u r e r s ,  t h o  a d m i n i s t r a t o r  o f  t h o  p r o g r a m  a n d
r  c p r c r . c n  t a t  i  v e s  o f  t h o  d i s t r e s s e d  i n d u s t r y  w o u l d  m o o t  t D  s o t  
s t a n d a r d s  f o r  i n s u r a b i 1 i t y  u n d e r  w h i c h  t h o s e  w h o  q u a l i f y  a r o  
a s s u r e d  o f  a n  i n s u r a n c e  m a r k e t .

S t u d i e s  w i l l  b o  u n d e r t a k e n  t o  d a t c r c i n o  i f  o t h e r  l o n g e r  r a n ge? 
a c t i o n  ( r i s k  m a n a g e m e n t ,  t o r t  r e f o r m ,  a t e . )  i s  a l s o  n e e d e d  t o  
r c s - o l v o  u n d e r l y i n g  p r o b l e m s .

F u n d i n g  f o r  t h i s  p r o g r a m  w o u l d  c o m o  f r o m  r e i n s u r a n c e  
p r e m i u m s .  I  a l s o  e n v i s i o n  a  s m a l l  s u r c h a r g e , p e r h a p s  o n e -  
q u a r t e r  o f  o n o  p e r c e n t  o f  p r e m i u m s  w r i t t e n  b y  a l l  p / c  
i n s u r e r s ,  t o  b a c k  u p  t h o  p r o g r a m .  T h i s  i s  i n  c a s e  p r e m i u m s  
a r o  i n s u f f i c i e n t  o v e r  a  s h o r t  p e r i o d  o r  i f  i t  i s  d e t e r m i n e d  
b y  C o n g r e s s  t h a t  s a m o  s h o r t  t e r m  s u b s i d y  i s  r e q u i r e d  t o  
s t a b i l i z e  a  d i s t r e s e e d  l i n o  s o m o t i m o  i n  t h o  f u t u r e .

T h o  o n e —q u a r t e r  c f  c n a  p e r c e n t  s u r c h a r g e ?  w c u l d  c o s t  o n l y  S I  
c e n t s  o n  t h o  a v e r a g e  p r i v a t e  p a s s e n g e r  c a r  p r e m i u m  b u t  w o u l d  
y i e l d  o v c r d 3 0 0  m i l l i o n  t h i s  y e a r .  O v e r  a  t e n  y e a r  c y c l e ,  
w i t h  a  10% g r o w t h  i n  p r e m i u m s  a n d  a  10% i n t e r e s t  r a t e ,  $7 
b i l l i o n  w o u l d  f l o w  i n t o  t h a  T r e a s u r y .  I  w o u l d  e n v i s i o n  t h e s e  
f u n d s  b e i n g  usc-d i n  t h a  g e n e r a l  r e v e n u e  a r e a ,  b u t  c a r e f u l l y  
a c c o u n t e d  f o r  t o  b a  a v a i l a b l e  t o  t h a  a g e n c y  h e a d  w h e n  n o e d e d .

<3) F i n a l l y ,  N j C D  h a s  t o d a y  a s k e d  t h o  D e p a r t m e n t  o f  J u s t i c e  
t o  r e v i e w  t h a  e v i d e n c e  t o  s e a  i f  a  c o n s p i r a c y  t D  b o y c o t t  
i n s u r e d s  h a s  o c c u r r e d  i n  D a y  C a r o  i n s u r a n c a  a n d  o t h e r  l i n e s ,  
t h a  i n t e n t  o f  w h i c h  i s  t o  i n t i m i d a t o  s t a t e  r e g u l a t i o n  i n t o  
g r a n t i n g  a x c s s s i v o  r a t s  i n c r o a s o s  a n d  t o  i n t i m i d a t e  s t a t e  a n d  
f e d e r a l  l e g i s l a t o r s  i n t o  p a n n i n g  u n j u s t i f i e d  t o r t  l a w  
m o d i f i c a t i o n *  w h i c h  w i l l  m a x i m i z o  i n s u r e r  p r o f i t  l e v e l s .
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S u c h  b o y c o t t s  a n d  i n t i m i d a t i o n s  a r e  n o t  e x e m p t  f r o m  - f e d e r a l  
r e v i e w  u n d e r  t h o  p r o v i s i o n s  o-f .- t he  M c C a r r a n - r e r g u s o n  A c t .

C o n c l u s i  o n

A m e r i c a  d e s e r v e s  a  b e t t o r  d e a l  o n  i t s  i n s u r a n c e .  T h e  - f e d e r a l  
g o v e r n m e n t  c a n n o t  s i t  i d l y  b y  a n d  l e t  t h e  i n s u r a n c e  i n d u s t r y  
h o l d  d a y  c a r o  p r o v i d e r s  h o s t a g e  i n  a  l a r g e  g a m e  b e y o n d  t h e  
p r o v i d e r s '  c o n t r o l .  T h o  t c r r o r i  s t  t a c t i c s  o-f i n s u r e r s  e v e r y  
10 y e a r s  a t  c y c l o  b o t t o m  m u s t  b e  d e a l t  w i t h  i n  a  s y s t e m a t i c  
w a y  t h a t  a d d s  t h o  s t a b i l i t y  t o  o u r  e c o n o m y  t h a t  i n s u r a n c e  i s  
m e a n t  t D  d e l i v e r .  I t  i s  t i m e  t h e  C o n g r e s s  b e g a n  t o  l o o k  a t  
t h e  d e l e g a t i o n  i t  m a d e  t o  t h e  s t a t e s  i n  1945 t o  s e e  i-f w e  
a r e ,  a s  a  n a t i o n ,  g e t t i n g  t h e  m o s t  w e  c a n  o u t  o f  t h a t  t w e l v e  
p e r c e n t  o f  o u r  d i s p o s a b l e  i n c o m e  w a  p a y  i n t o  i n s u r a n c e  
p r e m i u m s .  A g o o d  p l a c e  t D  s t a r t  i s  s o l v i n g  t h e  d a y  c a r e  
c r i s i s  t h a t  e x i s t s -  o n l y  i n  t h o  m i n d s  o f  a  f e w  u n d e r w r i t e r s  c n  
J o h n  S t r e e t  i n  N e «  Y o r k  C i t y .

F O O T N O T E S

W  C P I  d a t a  o n  " a u t o  i n s u r a n c e " , B u r e a u  o f  L a b o r  S t a t i s t i c s .

2/ S o u r c D  o f  d a t a :  C i t y b a n k  E c o n o m i c s  a n d  I n s u r a n c e
S e r v i c e s  O f f i c e .

3/  F o r  a  d i s c u s s i o n  o f  r i s k  i n  t h o  p r o p e r t y / c a s u a l t y  
i  n e a r a n c d  b u s i n e s s ,  s d o  I n v e s t m e n t  I n c o m e  a n d  P r o f i t a b i l i t y  
i n  P r p p e r t y / C a s u a l t v  I n s u r a n c e  R a t e m n k i n q . J . R .  H u n t e r  a n d  
J . W .  W i l s o n ,  198 3 ,  C h a p t e r  5 .

4/  H e a r i n g  o n  D o c c m b n r  3 ,  1975 ,  S u b c o m r a i t t e o  o n  H e a l t h  o f  
t h e  C o m m i t t e e  o n  L a b o r  a n d  P u b l i c  W e l f a r e ,  US  S e n a t e .  A m o n g  
t h e  i n t e r e s t i n g  d a t a  s u p p l i e d  b y  I S O  a t  t h a t  h e a r i n g  w e r e  
e x h i b i t s  t h a t  s h o w e d  t h a t  t h o  a v e r a g e  c l a i m  c o s t  I S O  u s e d  f o r  
r a t e m a k i n g  s i g n i f i c a n t l y  o x c e a d o d  t h o  l i m i t  o f  l i a b i l i t y ,  
c l e a r l y  r a t e o a k i n g  t h a t  h a d  r u n  a m o k .  T h a t  l e d  t o  t h i s  
e x  c h a n g e :

S e n .  L a x a l t :  I s  m a l p r a c t i c e  a l w a y s  a  l o s a r  a s  f a r  a s
c a r r i e r s  a r o  c o n c e r n e d ?

H r .  H u n t e r :  I f  t h e y  c h a r g e  t h e s e  r a t e s ,  t h e y  c o u l d  n o t
h e l p  b u t  w i n .  ( P a g e  1 4 1 . )

I n  J o h n  G u i n t h e r ' s  b o o k ,  T h e  H a l p r a c t i t i o n e r s . A n c h o r  P r e s s ,  
197B ,  G u i n t h e r  c i t e s  t h i s  e x c h a n g e  a t  p a g e  169 i n  a  c h a p t e r  
e n t i t l e d  " T h e y  C o u l d  N o t  H e l p  B u t  W i n . "  I n  t h e  f o l l o w i n g  
c h a p t e r ,  c a l l e d  " T h e y  Won , * *  G u i n t h o r  r e v i e w e d  t h e  l a t e r  
e x  p e r i  e n c s .



F i n a l  R e p a r t . P r o d i  .  L i a b i l i t y  T a s k  F o r c e .  ? p o r t  c n  
P r o d u c t  L i a b i l i t y  R a t e m a k i n q ,  P r o d u c t  L i a b i l i t y  a n d  A c c i d e n t  
C o m p e n s a t i o n  T a c k  F o r e s ,  US  D e p a r t m e n t  o-f C o m m e r c e . 1 9 8 0 .  A t  
p a g e  i x  t h o  R e p o r t  s t a t e s ,  t h a t  " o v e r l y  s u b j e c t i v e  r a t o m a k i n g  
p r a c t i c e s  w o r e  o n e  o f  t h a  p r i n c i p a l  c a u s e s  o-f t h e  p r o d u c t  
l i a b i l i t y  i n c u r a n c o  p r o b l e m . "  ’ *

5/  S t .  L p u i s  P o s t  D i s p a t c h .  S e c t i o n  B„  P . 3 ,  4 / 1 4 / 8 4 .

6/ S o u r  c o  o-f d a t a :  B e s t ' s  P r o p e r t y / C a s u a l  t v  S t o c k  I n d e x .
A . M .  B e s t  a n d  C o m p a n y ,  D l d w i c k ,  N J .

7 /  " T h o  d a y  c a r o  f a c i l i t i e s  h a v o  b e e n  c a u g h t  u p  i n  t h i s  
a v a i l a b i l i t y  c r u n c h  a n d  a r o  b e i n g  d e e m e d  h i g h e r  r i s k ,  n o t  
n e c e s s a r i l y  b a s e d  o n  a  c l a i m s  e x p e r i e n c e  b u t  d u o  m o r e  t o  a n  
i n c u r a n c o  h y s t e r i a  . . . "  T e s t i m o n y  o f  E d w a r d  J .  M u h l  , 
I n s u r a n c e  C o r . m i  s c i  o n e r  o f  t h o  S t a t e  o f  M a r y l a n d ,  b e f o r e  t h o  
K o u c o  S e l e c t  C o m m i t t e e  o n  C h i l d r e n ,  Y o u t h  a n d  F a m i l i e s ,  J u l y  
3 0 ,  1985 .  * .

8/  " A n y  p e r m a n e n t  s o l u t i o n  ( o f  t h o  d a y  c a r e  i n s u r a n c e  
c r i s i s )  w i l l  r e q u i r e  s i g n i f i c a n t  c h a n g e s  i n  t h o  t o r t  s y s t e m . "  
T e s t i m o n y  o f  F r a n k  N c u h a u s c r ,  V i c c —P r c c i d e n t  a n d  A c t u a r y  f o r  
A I G  ( a  l e a d i n g  i n s u r e r  o f  d a y  c a r o  c e n t e r s )  b e f o r e  t h o  H o u s o  
S e l e c t  C o m m i t t e e ?  or? C h i l d r e n ,  Y o u t h  a n d  F a m i l i e s ,  J u l y  30-, 
1985 .

9/ " T h o  c o u n t r y w i d e  e x p e r i e n c e  f o r  t h o n o  c o m p a n i e s  r e p o r t i n g  
p r e m i u m  a n d  l o s e  d a t a  t o  t h o  I n s u r a n c D  S e r v i c e s  O f f i c e  . .  .
a p p o a r s  t o  c o n f o r m  w i t h  t h o  c u r r e n t  l o s s  e x p e r i e n c e  f a r  t h e  
m a j o r i t y  o f  c o m m e r c i a l  i n c u r a n c o  l i n e s  .  ( t h o s o  d a t a )  d o
n o t  s u g g e s t  t h a t  i n s u r e r s  s h o u l d  a b a n d o n  t h a  m a r k e t . "  
T e s t i m o n y  o f  J a m e s  L .  K i m b l e ,  S e n i o r  C o u n s e l ,  A m e r i c a n  
I n s u r a n c e  A s s o c i a t i o n ,  b e f o r e  t h o  H o u s o  S e l e c t  C o m m i t t e e  c n  
C h i l d r e n ,  Y o u t h  a n d  F a m i l i e s ,  J u l y  3 0 ,  1 9 8 5 .  T h a  t e s t i m o n y  
w a s  a l s o  e n d o r s e d  b y  t h o  A l l i a n c e  o f  A m e r i c a n  I n s u r e r s .

10/ S o o ,  f o r  i n s t a n c e ,  t h o  N a t i o n a l  U n d e r w r i t e r . 1 1 / 2 0 / 8 1 ,  
p a g a  1 ,  w h e r e  i t  s a y s :

A l a r g o  C D m m e r c i a l  u m b r e l l a  ( l i a b i l i t y )  r i s k  c a m o  u p  f o r  
r e n e w a l  a n d  w a s  r a t e d  a t  £ 1 0 5 , 0 0 0 ,  a b o u t  t h a  s a m o  a s  t h a  
p r e v i o u s  y e a r .  B u t  t h o  i n s u r e d  w a s  n o t  s a t i s f i e d .  A w a r e  
o f  t h o  e g g r c s i v a  r a t e  c o m p e t i t i o n  i n  t h o  c o m m e r c i a l  l i n o s  
m a r k e t  t o d a y ,  h a  d e c i d e d  t D  c h o p  a r o u n d .  H a  a p p r o a c h e d  a  
s e c o n d  a g e n t ,  w h o  s u b m i t t e d  t h o  v e r y  c a m o  r i s k  t D  a  
d i f f e r e n t  c o m p a n y ,  w h i c h  o f f e r e d  t D  w r i t a  i t  f o r  j u s t  
£ 2 0 , 0 0 0 .  .
B u t  t h a  i n s u r e d  w a s  s t i l l  n o t  h a p p y .  H o  c c n t i n u s d  
s h o p p i n g  a n d  e v e n t u a l l y  t h o  o r i g i n a l  c o m p a n y ,  w h i c h  
o r i g i n a l l y  w a n t o d  £ 1 0 5 , 0 0 0  c a m o  b a c k  a n d  t o o k  t h e  b u s i n s s s  
f o r  £5 , 0 0 0 .  T h a t ' s  r i g h t .  £ 5 . 0 0 0 .  ( E m p h a s i s  a d d e d . )

V ' .
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I t e m
19B4 A m o u n t  S p e n t  

i n  B i l l i o n s  a /

C o l u m n  (1) ~ 
1984 D i s p o s a b l e  

I n c o m e  o-f -.£2,578.1 
B i l l i o n  a /  *

F o o d
H o u s i n g
P e r s o n a l  I n c ome? 

T a x e s

I N S U R A N C E  b /

4 4 4 . 3  
397 .  B

302 .  6

287 .1

1 7 . 2 %
1 5 . 4

1 1 . 7

1 1 . 1

a /  S o u r c e :  US  D e p a r t m e n t  o-f C o m m e r c e ,  B u r e a u  o f  E c o n o m i c  A n a l y s i s ,  
b /  S o u r c e :  B e s t s  M a n a g e m e n t  R e p o r t s , D e c e m b e r  3 1 ,  1 9 8 4 ,  p a g e  1 .  

L i f e  I n s u r a n c e  F a c t  B o o k , p a g e  56 .
B l u o  C r o s s  A s s o c i a t i o n ,  T e l e p h o n e  c a l l  o f  1 / 2 5 / E 5 .

12/ T h e  l a w  w a s  e u p h e m i s t i c a l l y  e n t i t l e d  t h e  " F T C  I m p r o v e m e n t s  
A c t  o f  1 9 7 9 . "

13/ S e e  S t a t e m e n t  D f  H o n o r a b l e  C l a u d o  P e p p e r  b e f o r e  t h o  
S u b c o m m i t t e e  o n  M o n o p o l i e s  a n d  C o m m e r c i a l  L a w  o n  t h o  
I n c u r a n c o  I n d u s t r y ' s  A n t i t r u s t  E x e m p t i o n ,  A p r i l  1 1 ,  1984;  
f o u n d  a t  p a g e  5 o f  t h e  S u b c o m m i t t e e ' s  r e p o r t ,  C o m p e t i t i o n  i n  
t h e  I n s u r a n c e  I n d u s t r y .

14/ S e e ,  f o r  i n s t a n c e ,  I s s u e s  a n d  N e e d e d  I m p r o v e m e n t s  i n  
S t a t e  R e g u l a t i o n  o f  t h e  I n s u r a n c e  B u s i n e s s .  G e n e r a l  
A c c o u n t i n g  D f f i c D ,  1979;  I n v i s i b l e  B a n k e r s , A n d r e w  T o b i a s ,  
L i n d e n  P r e s s ,  19E2 ;  T h e  L i f e  I n s u r a n c e  G a m e . R o n a l d  K e s s l e r ,  
H o l t ,  R i n e h a r t  a n d  W i n s t o n ,  19 B 5 ; " P r o t e c t i o n  f o r  S a l e :  T h e
I n s u r a n c e  I n d u s t r y , "  N B C —T V  N e s ,  1981;  R i s k .  R e a l i t y  a n d  
R e a s o n .  t h e  C o n f o r c n c D  o f  I n c u r a n c o  L e g i s l a t o r s ,  S e p t e m b e r ,  
1983 .

O n o  o f  t h o  t e s t s  o f  s t a t o  p r e p a r e d n e s s  t o  d e a l  w i t h  a  c r i s i s  
i n  a v a i l a b i l i t y  a n d  p r i c i n g  o f  l i a b i l i t y  i n s u r a n c e  i s  
a c t u a r i a l  s t a f f .  O f  t h o  52 s t a t e s  ( i n c l u d i n g  DC  a n d  P u o r t D  
R i c o )  N I C D  s u r v e y e d ,  w o  f i n d  t h a t  26 h a v o  a c t u a r i e s .  S o  o n e -
h a l f  o f  t h e  s t a t e s  h a v e  n o  a c t u a r i e s  a t  a l l .
T h e r e  a r e  62 a c t u a r i e s  e m p l o y e d  b y  t h e  s t a t e s ,  o f  t h e  7 , 6 E 2  
a c t u a r i e s  i n  t h o  n a t i o n .  I t  i s  w o l l  k n o w n  i n  t h e  i n d u s t r y  
t h a t  t h o s e  b e s t  s u i t e d  t o  d e a l  w i t h  m a t t o r s  p e r t a i n i n g  t D  
l i a b i l i t y  i n s u r a n c e  arc? t h o s e  w h o  h a v e  p a s s e d  t h e  
e x a m i n a t i o n s  e n a b e l i n g  t h e m  t o  b e  " F o l l o w s "  i n  t h e  C a s u a l t y  
A c t u a r i a l  S o c i a t y .  S t a t e  r e g u l a t i o n  h a s  o n l y  8 s u c h  p e r s o n s .
T h e y  a r e  e m p l o y e d  b y  o n l y  5 s t a t e s  [ C o n n e c t i c u t  ( 1 ) ,
M a s s a c h u s e t t s  ( 1 ) ,  M i c h i g a n  ( 1 ) ,  N e w  J e r s e y  (1) a n d  N ew  Y o r k  
(4) . T
A e t n a  L i f e  a n d  C a s u a l t y  I n s u r a n c e  C o m p a n y  a l o n e  e m p l o y s  126 
a c t u a r i e s .  T r a v e l e r s  h a s  100 .

S o u r c e  o f  d a t a :  A m e r i c a n  A c a d e m y  o f  A c t u a r i e s  1985 Y e a r b o o k
a n d  D i r e c t o r y  o f  M e m b e r s  b y  B u s i n e s s  A f f i l i a t i o n .

O



1_5/ P u b l i c  L a w  90-448 ,  82 S t a t .  476:  12 U . S . C .  1 7 4 9 b b b ,
42 U . S . C .  4012 .

16/ M e e t i n g  t h e  I n s u r a n c e  C r i s i s  o-f O u r  C i t i e s .  A r e p o r t  o-f 
t h o  P r e s i d e n t ’ s  N a t i o n a l  A d v i s o r y  P a n e l  o n  I n s u r a n c e  i n  R i o t  
A - f r c c t o d  A r c a c ,  J a n u a r y ,  1 9 6 8 ,  p .  1 .
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CITIZENS C OALITION ON TORT REFORM, INC.

One o-f the gravest problems -facing individuals, governments and 
businesses In Alaska today Is the dramatic rise in liability 
premiums. At the present time the problem is compounded by a 
variety o-f -factors. Uh i 1 e insurance premiums are being 
increased, many insurance companies are pulling back -from 
servicing policies in Alaska. The risks, especially in the Bush,-* 
are too great. Legislative remedies are needed. " F o l 1 owlng is a, 
summary o-f proposals -from the CITIZENS COALITION ON TORT REFORM 
INC.

1 . CAP NON-ECONOMIC AUJARDS

Non-economic awards compensate a victim -for pain and 
su-f-fering, loss o-f consortium and other intangible losses.
A cap will establish consistency and result in predictable 
insurance programs. Lie suggest a maximum award of $250,000.

A recent United States Supreme Court decision allowed 
California to impose a limit of $250,000.

p u i o  i/ K .  '' ;

2. \ MANDATE STRUCTURED SETTLEMENTS
f K . *
Structured settlements provide future payments to the victim 
equal to the total award. The future payments are 
consistent with the victim's loss.

3. DISCLOSE COLLATERAL INCOME SOURCES

Juries currently are not allowed to know when a victim has 
insurance coverage and has already been compensated. 
Accordingly that coverage is Ignored in Jury awards.

* * » ”!-,• f
•* » . I- T i *

4. SET A SLIDING SCALE OF ATTORNEY'S CONTINGENT FEES

A sliding scale will increase the proportion to the victim 
as the amount of the award increases. Current practice 
allows an attorney a set percentage Irrespective of the 
amount of the award.

The California sliding scale has been upheld as 
constitutional. , , •

: i • . i * o '
5. MODIFY JOINT AND SEVERAL LIABILITY

— — :  . • '• > •,
I

Several liability will apportion responsibility In 
accordance with decree of fault. Under current practice of 
Joint and Several liability, any ope. at fault may be subject 
to the total 1 i ab 1 1 i ty.

1



REQUIRE ITEMIZATION OF ALL JURY AWARDS

The jury should make its award for damages with specific 
amounts. Damages will be itemized so as to reflect the
monetary distribution among economic losses, non ’economic 
loss, future losses, past expenses and other losses as 
app1 i c a b l e .

Similar legislation has been adopted by 'the State of? 
Illinois in May of 1985.

ABOLISH RULE 82 ,
, *•

This eliminates an additional expense. .Current practice 
allows juries to make an award for damages which includes 
attorney's fees. Under Rule 82, the court can add up to 10% 
of the award for attorney's fees. <An attorney can claim 
and receive up to 10% of the settlement even if .the case 
does not go to court.)

MODIFY PREJUDGEMENT INTEREST1 1 ’ *

Interest should accrue from the time of award or first offer
of settlement. Current practice allows for interest ‘to 
accrue from time of occurance. This will eliminate, an 
unreasonable expense. r  y

Ik J kpoo  V ' . Tl.fair' J t ■ f \\.\:)h  (

REVISE WRONGFUL DEATH STATUTE

A cap on wrongful death awards where there .are no legal 
dependents will eliminate unreasonable ..expenses. The
maximum benefit payable for wrongful death, . i n  instances of
no surviving depende/JlTs, should be limited to $25,008.

Similar legislation exists in Montana. :

PUNITIVE DAMAGES "• •:

Awards for punitive damages should accrue to the benefit of 
society as a whole, le., the-State of Alaska. ;fi

if • ' r\ ' \

Statute of Limi tat i ons
» - • rn  *.V»‘ » .. f •. . . \ • V*-1. 11 i'i't+yH';.

' " " . c ’•'/'*

The current statutes of limitation should be modified vto 
insure that ̂ ^tjey are applicable 1 to a reasonable tl“me 
certain. Recent interpretations open the indlvidual"'to 
liability to an indefinite time future. The result is total 
unpredictability and unlimited exposure is an uninsur^&J e 
r i s k .  *



t

As a condition of filing a complaint, the plantlff's 
attorneys must certify there is reasonable and meritorious 
cause of filing the action. The plantiff's attorney must 
certify that he has consulted and reviewed the facts with a 
competent authority and has determined there, is reasobnabldy 
and mer i tor i ous cause for filing the ac t i o n . '

Similar action has been adopted by the State of Illinois in 
May of 1985.

13. SPECIAL DAMAGES IN COUNTERCLAIMS

Eliminate the requirement to show special damages. This 
will require the plantiff's attorney to be held to the same 
standard of care principles required of other professionals.

14. EXPERT WITNESSES

Strict guidelines must be established for expert witness 
standards including current experience, substantial portion 
of his or her time currently involved in the practice and 
demonstration of a knowledge of the state of the art. ,\ 
Currently there are some expert witnesses whose sole 
practice is being an expert witness. ”  ,

15. UNTRUE ALLEGATIONS .

Legislation is needed to permit award of attorney's fees and • 
payment of reasonable expenses from parties making untrue 
allegations without reasonable cause. •

Currently there is no prohibition to plantlffs making 
allegations which are untrue. Similar legislation has been 
adopted by the State of Illinois in May of 1985. '•

16. MANDATORY ARBITRATION

Contracts shall provide for mandatory arbitration. The law 
should providl for Judicial review of the arbitration 
hearings. In the event the mandatory arbitration Is 
substantially upheld, the party requesting the judicial 
review shall assume all costs ancf^iOes related to the appeal.

3



OTHER SIGNIFICANT ISSUES

Provision -for early dismissal o-f uninvolved parties by 
•filing an Affidavit of Non-Involvement.

Require release of records p r i o r ;to the institution of a 
su i t .

Mandate advance notice of at least 60 days prior to the'V 
cancellation of insurance and provide for a timely return of 
unearned premiums.

Require disclosure of settlement information to licensing 
au thor i t y . ■

Provide reasonable immunity in anti-trust s u i t s , except in 
the instance of malice and provide penalities for frivolous 
su i t s .

Make provision for review of professional activities by 
professional society.

Require al 1 discipiinary actions by any professional group 
duly consistituted to be reported to licensing authority.

Limit application of strict liability.

t



C I T I Z E N S  C O A L ITION ON T O R T  REFORM, INC.

One o-f the gravest problems -facing Individuals, governments and 
businesses In Alaska today Is the dramatic rise in liability 
premiums. At, the present time the problem Is compounded by a 
v a r iety o-f -factors. While insurance premiums are being 
increased, many insurance companies are pulling back from- 
servicing policies in Alaska. The risks, especially in the Bush,‘» 
are too great. Legislative remedies are needed. “ F o l 1owing is a. 
s u m mary o-f proposals from the CITIZENS COALITION ON TORT REFORM 
INC.

1. CAP NON-ECONOMIC AWARDS

Non-economic awards compensate • a victim for pain and 
suffering, loss of consortium and other Intangible losses.
A cap will establish consistency and result in predictable 
insurance programs. We suggest a maximum award o f “$250,800.

.  • •

A recent United States Supreme Cou. t decision allowed 
California to impose a limit of $250,006.

2. M A N D A T E  STRUCTURED SETTLEMENTS
•  * * 

Structured settlements provide future payments to the victim 
equal to the total award. The future -payments are 
consistent with the victim's loss.'

3. DISCLOSE COLLATERAL INCOME SOURCES

Juries currently are not allowed to know when a victim has 
insurance coverage and has already been compensated. 
A c cordingly that coverage is Ignored in Jury awards.

4. SET A S L IDING SCALE OF ATTORNEY'S CONTINGENT FEES

A sliding scale will increase the proportion to the victim 
as the amount of the award increases. Current practice 
allows an attorney a set percentage Irrespective of the 
amount of the award.• . \ i

The California sliding scale has been upheld', as 
const i tu t i o n a l . . . ■ .

5. MOD I F Y  JOINT AND SEVERAL LIABILITY /.—
I I

Several liability will apportion' responsi b i l i t y  in 
accordance with degree of fault. Under current practice of 
Joint and Several liability, anyojje at fault may be subject 
to the total liability. " .

1



The jury should make Its award for damages with specific 
amounts. Damages will be Itemized so as to reflect the 
monetary distribution among economic lorses, non-economic 
loss, future losses, past expenses and other losses as 
a p p 1 i c a b l e .

Similar legislation has been adopted by 'the State o f *  
Illinois In May of 1985.

6. R E Q U I R E  ITEMIZATION OF A L L  JURY A W A R D S

7. ABOLISH RULE 82 ‘
« , •

This eliminates an additional expense. .Current practice 
allows juries to make an award for damages which Includes 
attorney's fees. Under Rule 82, the court can add up to ]$'/. 
of the award for attorney's fees. (An attorney can claim 
and receive up to 1 0X of the sett1e m e n t .even if . the case 
does not go to court.) ..

8. MODIFY PREJUDGEMENT INTEREST■ ■ ■■■■ ~ ■* %

Interest should accrue from the time of award or first, offer 
of settlement. Current practIce a l 1ows for interest to 
accrue from time of occurance. ' This will eliminate, an 
unreasonable expense.

9. REVISE WRONGFUL DEATH STATUTE

A cap on wrongful death awards where there -are no legal 
dependents will eliminate unreasonable expenses. The
m aximum benefit payable for wrongful death, In instances of 
no surviving depende/llTs, should be limited to $25,000.

Similar legislation exists In Montana.

10. PUNITIVE DAMAGES : • . .•

Awards for punitive damages"should accrue to the benefit of 
society as a whole, le., the'State of Alaska.

11. Statute of Limitations V - "— — — — —     ■ ■ . _ r f

J V
The current statutes of limitation should be modif i e d  *rto 
Insure that ,^t£ey are applicable 4 to a reasonable • time 
certain. Recent Interpretat Ions open the ' IndIvI dual ! to 
liability to an Indefinite time future. The result is total 
unpredi c tabl 1 i ty and unlimited exposure Is an u n i n s u r ^ J e  
r i s k .  •

2



12. R E Q U I R E  A N  A F F I D A V I T  OF M E R I T

As a condition o-f -filing a complaint, the plantiff's 
attorneyi must certify there is reasonable and meritorious 
cause of -filing the action. The pi ant i f -f 's attorney must 
certi-fy that he has consulted and reviewed the -facts with a 
competent authority and has determined there, Is reasobnabl^ 
and meritorious cause -for -filing the action. ’

Similar action has been adopted by the State of Illinois In 
May of 1985.

13. SPECIAL DAMAGES IN COUNTERCLAIMS
i •

Eliminate the requirement to show special damages. This 
will require the plantiff's attorney to be held.to'the same 
standard of care principles required of other professionals.

14. EXPERT U)ITNESSES

Strict guidelines must be established for expert witness 
standards including current experience, substantial portion 
of his or her time currently involved in the practice and 
demonstration of a knowledge of the state of the art. 
Currently there are some expert w i t n e s s e s  whose sole 
practice is being an expert witness.

15. UNTRUE ALLEGATIONS • -

Legislation is needed to permit award of attorney's fees and 
payment of reasonable expenses from parties maki n g  untrue 
allegations without reasonable cause.

Currently there is no prohibition to plantiffs making 
allegations which are untrue. Similar legislation has been 
adopted by the State of Illinois in M a y  of 1985.-

16. MA N D A T O R Y  ARBITRATION ' '

Contracts s h a l1 provide for mandatory arbitration. The law 
should prov'Ta! for Judicial review of the arbitration 
hearings. In the event the ma n d a t o r y  arbitration Is 
substantially upheld, the party requesting the Judlxial 
review shall assume all costs and^ftoes related to the appeal.



I

OTHER S I G N I F I C A N T  I S S U E S

Provision -for early dismissal o-f uninvelved parties by 
■filing an Affidavit of Non-Involvement.

Require r e l ease of records prior'‘to the Institution of a 
su i t .

* » s
Mandate advance notice of at least 62 days prior to t h e ? 
cancellation of insurance and provide for a timely return of 
unearned premiums.

Require disclosure of settlement information to licensing 
au thor i t y . • • ^

«
Provide reasonable immunity in anti-trust suits, except in 
the instance of malice and provide penalities for frivolous 
su i t s . ' ••

Make provision for review of professional activities by 
professional society.

Require all disciplinary actions by any professional group 
duly consistituted to be reported to licensing authority.

Limit application of strict liability.

4
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O V ER V I EW

We a r e  h e r e  t o d a y  t o  d i s c u s s  a  m o u n t i n g  c r i s i s  a m o n g  s m a l l  
b u s i n e s s e s  a n d  a c r o s s  A m e r i c a ,  a  c r i s i s  w h i c h  i n v o l v e s  e v e r y  
m a n ,  w oma n  a n d  c h i l d :  t h e  n a t i o n  i s  l o s i n g  i t s  l i a b i l i t y
i n s u r a n c e .  D a y  c a r e  c e n t e r s  a r e  l o s i n g  t h e i r  i n s u r a n c e  a n d  
a r e  b e i n g  f o r c e d  t o  c l o s e ,  p e r h a p s  d r i v i n g  s e c o n d  
b r e a d w i n n e r s  o u t  o-f w o r k  o r  c r e a t i n g  n e w  l a t c h k e y  c h i l d r e n .
N u r s e - m i d w i v e s  a r e  l o s i n g  t h e i r  i n s u r a n c e  a n d  t h e  l o w e r  c o s t  
b i r t h i n g  c e n t e r s  a r e  s h u t t i n g  d o w n .  D o c t o r s  a r e  m a r c h i n g  o n  
s t a t e  c a p i t a l s  b e c a u s e  i n s u r a n c e  i s  u n a v a i l a b l e  o r  c o s t s  h a v e  
s k y r o c k e t e d .  C i t i e s ,  t r a n s i t  a u t h o r i t i e s ,  e v e n  w h o l e  s t a t e s  
a r e  l o s i n g  t h e i r  l i a b i l i t y  i n s u r a n c e .  O n e  o-f t h e  l e a d i n g  
a u t o  i n s u r e r s  i n  t h e  D i s t r i c t  o-f C o l u m b i a  h a s  p u l l e d  o u t .
T h e  l i s t  g o e s  o n  a n d  o n .

A n d  p r i c e s  h a v e  s k y r o c k e t e d .  F o r  e x a m p l e ,  t h e  c o s t  o f
i n s u r i n g  a n  a u t o m o b i l e  i n  A m e r i c a  h a s  g o n e  u p  a t  a  9.17.
r a t e  f o r  t h e  f i r s t  6 m o n t h s  o f  1985,  e x c e e d i n g  t h e  r a t e  o f  
c h a n g e  f o r  a l l  o f  1984.  1/ T h e  a n n u a l i z e d  r a t e  o f  c h a n g e  i s  
18.27. ,  a  r e c o r d  d o l l a r  c h a n g e .

W h a t  i s  g o i n g  o n  h e r e ?  A r e  t h e s e  p r a c t i c e s  o f  i n s u r e r s  
j u s t i  f i e d ?

T h e  a n s w e r  i s  " N O ! "  W h a t  w e  a r e  w i t n e s s i n g  i s  a  m a n u f a c t u r e d  
c r i s i s  i n t e n d e d  t o  b l o a t  i n s u r e r  p r o f i t s  a n d  r e d u c e  v i c t i m s '  
r i g h t s .

P r o p e r t y - C a s u a l t y  i n s u r a n c e  h a s  a  c y c l i c a l  p r o f i t a b i 1 i t y , a s  
C h a r t  N u m b e r  1 s h o w s .  2/ I n  1984,  i f  y o u  a c c e p t  t h e  
i n s u r e r ' s  w h o p p i n g  r e s e r v e  i n c r e a s e s  a s  v a l i d  ( q u i t e  a  l a r g e  
l e a p  o f  f a i t h ) ,  t h e y  e a r n e d  a b o u t  a  37 r a t e  o f  r e t u r n  o n  n e t
w o r t h  ( e q u i t y ) . T h a t  i s  t o o  l o w .  3/ I t  w o u l d  i n d i c a t e  t h a t
t h e i r  p r e m i u m s  w e r e  a b o u t  57 s h o r t .  I f  t h e i r  p r e m i u m s  h a d  
b e e n  57 h i g h e r ,  t h e y  w o u l d  h a v e  e a r n e d  a  r a t e  o f  r e t u r n  o n  
n e t  w o r t h  o f  a b o u t  137,  m o r e  t h a n  e n o u g h  f o r  a n  i n d u s t r y  o f  
t h e  l o w  t o  a v e r a g e  r i s k i n e s s  o f  P r o p e r t y / C a s u a l t y  i n s u r a n c e . 4 /

A f i v e  p e r c e n t  p r e m i u m  s h o r t f a l l  i s  n o t  a  c r i s i s .  V e t  we  s e e  
a l l  o f  t h e  c a n c e l l a t i o n s  a n d  mammo t h  p r i c e  i n c r e a s e s  s u c h  a s :

o  A 707 i n c r e a s e  f o r  OB/GYMs  i n  M a r y l a n d  ( t o t a l l y
u n j u s t i f i e d  —  p e r  a n a l y s i s ,  a t t a c h e d  a s  E x h i b i t  I ) .

a  3007 t o  9007 i n c r e a s e s  i n  l a w y e r  a n d  a r c h i t e c t
m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  a r o u n d  t h e  c o u n t r y .

o  I n c r e a s e s  o f  2007. t o  5007. f o r  t h e  d a y  c a r e  c e n t e r s  
w h o  c a n  g e t  i n s u r a n c e .  M a n y  c a n ' t .



o  3007. t o  10007 i n c r e a s e s  -for p u b l i c  t r a n s i t  
a u t h o r i  t i  e s .

o  O n e  N o r t h e a s t e r n  s t a t e ' s  l i a b i l i t y  i n s u r a n c e  w a s
£100 ,000 -for £100 m i l l i o n  o-f c o v e r a g e  l a s t  y e a r .  T h i s  
y e a r  i t ' s  £400 ,000  -for £3 m i l l i o n  i n  c o v e r a g e .  L a s t  
y e a r ,  i t  c o s t  £ 1 .0 0  p e r  £1000 o-f c o v e r a g e ;  t h i s  y e a r  
i t  i s  £1 .00  -for £7 .50  o-f c o v e r .

T h e  l i s t  g o e s  o n  a n d  o n ,  b u t  t h e  s t a t i s t i c s  d o n ' t  j u s t i f y  a n y  
o f  t h i s !

W h a t  i s  g o i n g  o n?

THE LAST CYCLE BOTTOM - 1974/5

I f  y o u  l o o k  a g a i n  a t  t h e  f i r s t  c h a r t  y o u  w i l l  s e e  t h a t  1984 
w a s  a  t y p i c a l  " b o t t o m - o f - t h e - c y c l e "  y e a r .  T h e  l a s t  t i m e  i t  
h a p p e n e d  w a s  i n  t h e  m i d - 1 9 7 0 ' s  w h e n  I  s e r v e d  a s  F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r  i n  t h e  F o r d  A d m i n i s t r a t i o n .  A t  t h a t  
t i m e ,  t h e  c o u n t r y  o b s e r v e d  t h e  p r e c i s e  p h e n o m e n a  we  s e e  
t o d a y .  A s  a W a s h i n g t o n  P o s t  e d i t o r i a l  o f  N o v e m b e r  3 ,  1976 
p u t  i t :

I t  i s  b e c o m i n g  i n c r e a s i n g l y  a p p a r e n t  t h a t  l i a b i l i t y  
i n s u r a n c e  —  o r  t h e  l a c k  o f  i t  —  i s  b e c o m i n g  a  n a t i o n a l  
p r o b l e m .  . . . T h e  r a t e s  c h a r g e d  t h o s e  i n  p r o f e s s i o n s
o t h e r  t h a n  m e d i c i n e ,  m o s t  n o t a b l y  a r c h i t e c t s ,  a r e  r i s i n g  
r a p i d l y .  L o c a l  g o v e r n m e n t s  a r e  f i n d i n g  t h a t  i t  i s  
i n c r e a s i n g l y  d i f f i c u l t  o r  e x p e n s i v e  t o  b u y  i n s u r a n c e  
c o v e r i n g  t h e i r  p o l i c e  d e p a r t m e n t s .  A n d  b e c a u s e  o f  t h e  
p r i c e  n o w  p l a c e d  o n  i t ,  m a n y  s m a l l  c o m p a n i e s  a r e  
d r o p p i n g  t h e  p r o d u c t  l i a b i l i t y  i n s u r a n c e  t h e y  t h  o u g h t  
t h e y  n e e d e d .  . .  .

I t  i s  n o  d o u b t  t r u e  t h a t  t h e  i n c r e a s i n g  n u m b e r  a n d  s i z e
o f  j u d g m e n t s  a g a i n s t  p o l i c e  d e p a r t m e n t s  f o r  f a l s e  a r r e s t
o r  m i s t r e a t m e n t  o f  p r i s o n e r s  h a v e  h a d  s o m e  s a l u t o r y  
e f f e c t s  o n  p o l i c e  b e h a v i o r .  S i m i l a r l y ,  m a l p r a c t i c e  
s u i t s  h a v e  p r o v i d e d  a n  i n c e n t i v e  f o r  m o r e  c a r e f u l  
m e d i c a l  c a r e ,  a n d  p r o d u c t  l i a b i l i t y  s u i t s  h a v e  f o r c e d  
m a n u f a c t u r e r s  t o  p r o d u c e  b e t t e r  a n d  s a f e r  p r o d u c t s .
B u t  t h e r e  m u s t  b e  s o m e  l i m i t  t o  a l l  t h i s ,  a n d  w e  s u s p e c t  
i t  h a s  b e e n  p a s s e d .  T h e  r e a l  b e n e f i c i a r i e s  o f  t h i s  
l i t i g a t i o n  e x p l o s i o n  h a v e  b e e n  t h e  l a w y e r s .  . . . T h e r e
h a s  t o  b e  a b e t t e r  w a y  o f  c o m p e n s a t i n g  t h o s e  t o  w hom 
r e p a r a t i o n s  a r e  d u e  t h a n  t h e  c l u m s y  a n d  e x p e n s i v e
m e c h a n i s m s  t h a t  e x i s t  t o d a y .  T h e  l e g a l  i n g e n u i t y
t h a t  c r e a t e d  t h e  p r e s e n t  p r o b l e m  i s  g o i n g  t o  h a v e  t o  
b e  u s e d  t o  s o l v e  i t .  O t h e r w i s e ,  t h e  w h o l e  s y s t e m  o f  
l i a b i l i t y  i n s u r a n c e  a n d  o f  p e r s o n a l  l i a b i l i t y  f o r  
w r o n g d o i n g  i s  g o i n g  t o  c o l l a p s e  o f  i t s  ow n  w e i g h t .



A f t e r  i n s u r e r s  a b a n d o n e d  t h e  m e d i c a l  a n d  p r o d u c t  m a n u f a c t u r e r  
l i n e s ,  t h e  f e d e r a l  g o v e r n m e n t  r e v i e w e d  t h e  s i t u a t i o n .  I  w a s  
f o r t u n a t e  t o  b e  p a r t  o f  t h e  i n t e r a g e n c y  w o r k i n g  g r o u p s  t h a t  
f o u n d  t h a t  t h e r e  w e r e  n o  j u s t i f i c a t i o n s  f o r  t h e  i n s u r e r  
a c t i o n s .  5/ We c o n c l u d e d  t h a t  t h e  i n s u r e r s  h a d  j u s t  
p a n i c k e d  f r o m  l a c k  o f  d a t a .

B u t  l o o k  a t  w h a t  h a p p e n e d ;  t h e i r  p r o f i t s  s k y r o c k e t e d  t o  a l l  
t i m e  r e c o r d  l e v e l s .  I n s u r e r s  l e a r n e d  t h a t  t h e  s t a t e  
r e g u l a t o r s  w o u l d ,  d u r i n g  t h e  p a n i c ,  g i v e  a w a y  t h e  s t o r e  i n  
r a t e  i n c r e a s e s .  I n s u r e r s  a l s o  l e a r n e d  t h a t  s t a t e  l e g i s l a t o r s  
w o u l d  a c t  t o  r e d u c e  v i c t i m s '  r i g h t s  i n  t h e  w a k e  o f  t h e  p a n i c  
( o v e r  h a l f  t h e  s t a t e s  d i d  s o  6 / ) .  T h e  f a c t  t h a t  i n s u r e r s  
a c h i e v e d  m u c h  o f  t h e i r  1975 l e g i s l a t i v e  a g e n d a  a n d  n o w  a r e  
b a c k  f o r  a  b i g g e r  b i t e  f r o m  t h e  a p p l e  i s  v e r y  s i g n i f i c a n t .  
N o w ,  m e d i c a l  p r o f e s s i o n a l s  w a n t  c a p s  o n  o v e r a l l  a n d  n o n ­
e c o n o m i c  d a m a g e s  a n d  m u n i c i p a l  g o v e r n m e n t s  ( a n d  e s p e c i a l l y  
i n s u r e r s ! )  a r e  s e e k i n g  e l i m i n a t i o n  o f  j o i n t  a n d  s e v e r a b l e  
l i b i l i t y  a n d  p u n i t i v e  d a m a g e  a w a r d s .  W h e r e  w i l l  t h i s  r a i d  o n  
v i c t i m s '  r i g h t s  e n d ?

T h e y  a r e  a p p l y i n g  t h e  l e s s o n s  t h e y  l e a r n e d  i n  t h e  m i d - 1 9 7 0 ' s  
v e r y  w e l l  t o d a y  —  t o  d a y  c a r e  c e n t e r s ,  t o  n u r s e - m i d w i v e s , t o  
d o c t o r s ,  t o  p r o d u c t  m a n u f a c t u r e r s , a n d  s o  o n .  T h e y  a r e  
p e t i t i o n i n g  C o n g r e s s  f o r  p r o d u c t  l i a b i l i t y  a n d  m e d i c a l  
m a l p r a c t i c e  t o r t  l a w  c h a n g e s  a n d  t h e  s t a t e s  f o r  c h a n g e s  i n  
o t h e r  t o r t  s y s t e m s .

THE HEAT IS ON

S om e  p r o p e r t y / c a s u a l t y  o f f i c i a l s  h a v e  m a d e  s t a t e m e n t s  o n  t h e  
p u b l i c  r e c o r d  t h a t ;  " I t  i s  r i g h t  f o r  t h e  i n d u s t r y  t o  w i t h d r a w  
a n d  l e t  t h e  p r e s s u r e s  f o r  r e f o r m  b u i l d  i n  t h e  c o u r t s  a n d  i n  
t h e  s t a t e  l e g i s l a t u r e s . "  7/ R e i n s u r a n c e ,  a  c r i t i c a l  a s p e c t  
o f  m a i n t a i n i n g  a v a i l a b l e  a n d  a f f o r d a b l e  i n s u r a n c e  r a t e s  ma y  
n o t  b e  a v a i l a b l e  f r o m  o v e r s e a s  b e c a u s e  s y n d i c a t e s  w o u l d  
" s i m p l y  n o t  w r i t e  r e i n s u r a n c e  f o r  t h e  A m e r i c a n  c a s u a l t y  
i n d u s t r y "  i n  1986.  A r e p r e s e n t a t i v e  o f  t h a t  o v e r s e a s  m a r k e t  
( L l o y d ' s  o f  L o n d o n )  w a s  r e c e n t l y  r e p o r t e d  t o  h a v e  s a i d  t h a t  
i f  a  n e w  p o l i c y  f o r m  i s  n o t  a d a p t e d  b y  s t a t e  r e g u l a t o r s ,  
r e i n s u r a n c e  w o u l d n ’ t  b e  p r o v i d e d  t o  A m e r i c a n  l i a b i l i t y  
u n d e r w r i t e r s .  Wh e n  I  r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  M a r y l a n d  
G o v e r n o r ' s  S p e c i a l  M e d i c a l  M a l p r a c t i c e  C o m m i t t e e ,  a  m e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  c o m p a n y  e x e c u t i v e  t o l d  t h e  c o m m i t t e e  
t h a t  h i g h e r  r a t e s  f a r  a b / g y n s  i n  M a r y l a n d  w e r e  p u t  i n t o  t h e i r  
f i l i n g  b e c a u s e  t h e  r e i n s u r e r  r e q u i r e d  i t ,  n o t  b e c a u s e  t h e  
r a t e s  w e r e  a c t u a r i l y  j u s t i f i a b l e  ( w h i c h  t h e y  w e r e n ' t ) .

W a l l  S t r e e t  k n o w s  w h a t  i s  g o i n g  o n . C h a r t  N u m b e r  2 s h o w s  
t h a t  t h e  p r o p e r t y / c a s u a l t y  s t o c k s  h a v e  s o a r e d  t o  r e c o r d  h i g h s  
m o r e  t h a n  d o u b l i n g  t h e  Dow  J o n e s  I n d u s t r i a l  A v e r a g e  r i s e  f o r  
1985.  T h r o u g h  N o v e m b e r  2 0 ,  1985,  t h e  B e s t ' s
P r o p e r t y / C a s u a l t y  S t o c k  I n d e x  w a s  u p  b y  447 c o m p a r e d  w i t h  a  
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r e g u l a t o r s  t o  a l l o w  e x c e s s i v e  r a t e  i n c r e a s e s ;  W a l l  S t r e e t  i s  
r i g h t !  A t  t h e  e n d  o-f t h e  - f i r s t  s i x  m o n t h s  o f  1985,  t h e  
s u r p l u s  o f  i n s u r e r s  h a s  s k y r o c k e t e d  b y  £8 b i l l i o n ,  o v e r  t h e  
y e a r  e a r l i e r  f i g u r e ,  a  g r o w t h  o f  1 3 .4 % .  9/

I n s u r e r s  b l a m e  t h i s  c r i s i s  o n  t h e  c o u r t s  a n d  t h e  t o r t  l a w  a n d  
s a y  t h e  o n l y  w a y  t o  f i x  i t  i s  t o  t a k e  a w a y  a s  m a n y  v i c t i m s '  
r i g h t s  a s  p o s s i u l e .  T h e y  c a n  p o i n t  t o  s u c h  s t a t i s t i c s  a s  
t h e s e :

O f  28 i n s u r e r s  w r i t i n g  l i a b i l i t y  i n s u r a n c e  f o r  d a y  c a r e  
c e n t e r s  i n  M a r y l a n d  l a s t  y e a r ,  15 h a v e  l e f t  t h e  m a r k e t .  
O f  t h e  r e m a i n i n g  13,  s i x  w i l l  n o t  w r i t e  a n y  n e w  
b u s i n e s s .  T h e  l a s t  7 ,  t h o s e  w h o  w i l l  w r i t e  n e w  
b u s i n e s s ,  a l 1 h a v e  e x c l u d e d  c h i l d  a b u s e  f r o m  t h e i r  
p o l i c i e s .  T h e  M a r y l a n d  C o m m i s s i o n e r  o f  I n s u r a n c e  h a s  
t e r m e d  t h e  p u l l  o u t  " h y s t e r i a "  s i n c e  n o  d a t a  s u p p o r t s  
i t .  10/

I n s u r e r s  w i l l  s a y  t h i s  p o i n t s  t o  t h e  n e e d  f o r  t o r t  r e f o r m ,
11/ w h i l e  a d m i t t i n g  t h a t  d a t a  d o n ' t  j u s t i f y  t h e  p u l l  o u t .  12/ 
Yn New  J e r s e y ,  a t  a  h e a r i n g  w h e r e  I S O  r e q u e s t e d  t h e  n e w  
c l a i m s  m a d e  f o r m ,  t h e  I S O  c o u l d  n o t  s a y  h o w  m a n y  m i l l i o n  
d o l l a r  CG L  t y p e  c l a i m s  t h e r e  w e r e  i n  r e c e n t  y e a r s ,  n o r  w h a t  
p e r c e n t a g e  o f  c l a i m s  p a i d  w e r e  i n  s u i t  l a s t  y e a r .  I o w a  
I n s u r a n c e  C o m m i s s i o n e r  a n d  N A I C  p r e s i d e n t ,  B r u c e  F o u d r e e  s a y s  
t h a t  " r e g u l a t o r s  c a n n o t  t r u s t  a n n u a l  s t a t e m e n t s  a n d  q u a r t e r l y  
f i n a n c i a l  d a t a .  We C r e g u l a t o r s l  w i l l  t h e r e f o r e  n e e d  t o  g e t  
t o u g h e r  a n d  s p e n d  m o r e  t i m e  l o o k i n g  o v e r  c o m p a n i e s '  
s h o u l d e r s .  We c a n n o t  t o l e r a t e  f a l s i f i c a t i o n  o r  d e c e p t i o n  o n  
a n n u a l  s t a t e m e n t s . " 13/

I  d o  n o t  b e l i e v e  t h a t  t h e r e  i s  a  t o r t  c r i s i s  a c r o s s  t h e  
n a t i o n ,  I  b e l i e v e  w e  a r e  w i t n e s s i n g  j o i n t  a c t i o n  b y  i n s u r e r s  
i n t e n d e d  t o  c r e a t e  a n  a t m o s p h e r e  w h e r e  r a t e s  c a n  b e  p u t  t o o  
h i g h  a n d  l e g i s l a t o r s  w i l l  b e  i n t i m i d a t e d  i n t o  a c t i o n  d e s i g n e d  
t o  t a k e  a w a y  v i c t i m s '  r i g h t s  a n d  t o  a l l o w  w r o n g d o e r s  t o  g o  
u n p u n i s h e d .  I t  w a s  n o  a c c i d e n t  t h a t  A . H .  R o b b i n s  t r i e d  t o  
p i g g y b a c k  o n t o  f e d e r a l  t o r t  " r e f o r m "  t o  b e  e x c u s e d  f r o m  i t s  
m i s d e e d s .

A t  t h e  t o p  o f  t h e  c y c l e  a  f e w  y e a r s  a g o ,  t h e  n o w - d r e a d e d  
l i a b i l i t y  i n s u r a n c e  p o l i c y  r a t e s  w e r e  b e i n g  s l a s h e d  w i l d l y  
a n d  e v e n  b e i n g  s o l d  a f t e r  t h e  i n s u r e d  e v e n t  h a p p e n e d ,  s u c h  a s  
i n  t h e  c a s e  o f  t h e  MGM G r a n d  H o t e l  f i r e  w h e r e  l i a b i l i t y  
c o v e r a g e  w a s  w r i t t e n  m o n t h s  a f t e r  t h e  f i r e .  14/ C h a r t  #3, 
l a b e l e d  t h e  " N a t i o n a l  I n s u r a n c e  S t r i k e , "  s h o w s  t h e  e f f e c t  o f  
r a t e  c u t t i n g  d u r i n g  1981 a n d  1982 u p o n  t h e  p r o f i t  l e v e l s  o f  
i n s u r e r s .  A s  y o u  c a n  s e e ,  t h e  i n s u r e r s  c u t  a b o u t  $ 1 . 5  
b i l l i o n  i n  p r e m i u m s  o v e r  t h i s  i n t e r v a l  a n d  t h e  r e s u l t i n g
i m p a c t  u p o n  i n s u r e r s  p r o f i t s  w a s  v a s t l y  s i g n i f i c a n t  t h e y
p l u m m e t e d .  C h a r t  #4 s h o w s  t h e  p r o f i t  l e v e l s  i n s u r e r s  w o u l d  
h a v e  e n j o y e d  h a d  i n s u r e r s  n o t  c u t  t h e i r  p r e m i u m s ,  b u t  o n l y  
m a i n t a i n e d  t h e m  a t  1981 l e v e l s .  C h a r t  #4 s h o w s  g r e a t  
d i s p a r i t y  b e t w e e n  a c t u a l  p r o f i t s  a n d  t h o s e  a b l e  t o  h a v e  b e e n
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r e a l i z e d  h a d  i n s u r e r s  s i m p l y  h e l d  t h e  l i n e  o n  p r e m i u m s .  
O b v i o u s l y ,  i f  p r e m i u m s  w e r e  i n c r e a s e d  a t  t h e  s a m e  l e v e l  a s ,  
s a y ,  t h e  C o n s u m e r  P r i c e  I n d e x ,  i n s u r e r  p r o f i t s  c o u l d  h a v e  
b e e n  e v e n  h i g h e r  t h a n  t h e  l e v e l s  i n d i c a t e d  i n  C h a r t  #4. T h e  
n a t i o n a l  p r o b l e m  o f  i n s u r e r  p r o f i t s  i s  c l e a r l y  a n d  
c o n v i n c i n g l y  s e l f - i n f l i c t e d .

I f  t o r t  r e f o r m  w a s  s o  d e s p e r a t e l y  n e e d e d  i n  1974 a n d  1975,  
w h y  n o t  i n  19817 Why  a g a i n  t o d a y ?  T h e  c r i s i s  i s  w i t h i n  t h e  
i n s u r a n c e  i n d u s t r y ,  n o t  i n  t h e  c o u r t s .

Wh e n  i n s u r a n c e  t r a d e  a s s o c i a t i o n  r e p r e s e n t a t i v e s  t a l k  t o  
l e g i s l a t o r s ,  t h e y  p o i n t  t h e i r  f i n g e r s  a t  t h e  t o r t  s y s t e m  f o r  
a l l  t h e i r  f i n a n c i a l  i l l s .  B u t ,  a m o n g s t  t h e m s e l v e s ,  i n s u r a n c e  
a s s o c i a t i o n  r e p r e s e n t a t i v e s  a n d  i n s u r a n c e  c o m p a n y  e x e c u t i v e s  
a r e  m o r e  h o n e s t  a n d  a d m i t  t h e i r  c u l p a b i l i t y  f o r  t h e  c u r r e n t  
c a p a c i t y  c r u n c h .  A r e c e n t  r e p o r t  p u t  o u t  b y  t h e  I n s u r a n c e  
S e r v i c e s  O f f i c e  ( I S O )  a n d  t h e  N a t i o n a l  A s s o c i a t i o n  o f  
I n d e p e n d e n t  I n s u r e r s  ( N A I I )  c o n c l u d e d  t h a t :

T h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  m u s t  a c c e p t  
t h e  m a j o r  r e s p o n s i b i l i t y  f o r  i t s  c u r r e n t  
f i n a n c i a l  c o n d i t i o n -  B u t ,  t h e  b r u t a l  p r i c e  w a r  
o f  t h e  l a s t  s i x  y e a r s  i s  o v e r .  T h e  i n d u s t r y  
h a s  f i n a l l y  r e a l i z e d  t h a t  a  b u s i n e s s  c a n n o t
i n d e f i n i t e l y  p r i c e  i t s  p r o d u c t  b e l o w  c o s t
a n d  e x p e c t  t o  s u r v i v e .  15/

N o w ,  w e  a r e  a s k e d  t o  t a k e  t h e  i n s u r a n c e  i n d u s t r y ' s  w o r d  t h a t  
t h e r e  i s  a  t o r t  p r o b l e m  a n d  t h a t  l i m i t s  o n  p a i n  a n d  s u f f e r i n g  
o r  o n  o v e r a l l  d a m a g e s  m u s t  b e  i m p o s e d  s o  t h a t  r a t e s  w i l l  g o
d o w n .  A l l  t h e  e v i d e n c e  s o  f a r  i n d i c a t e s  t h a t  s u c h  c a p s  h a v e
n o  e f f e c t  o n  r a t e s  w h a t s o e v e r .

V i r g i n i a  h a s  h a d  l i m i t s  o n  m e d i c a l  m a l p r a t i c e  d a m a g e s  f o r  
y e a r s ,  b u t  I  w a s  s t i l l  c a l l e d  t o  t e s t i f y  b e f o r e  t h e  
l e g i s l a t u r e  t h i s  y e a r  a b o u t  i n s u r a n c e  p r o b l e m s .  P e n n s y l v a n i a  
e n a c t e d  o n e  o f  t h e  m o s t  r e s t r i c t i v e  i m m u n i t y  a c t s  o n  r e c o r d  
f o r  i t s  p o l i t i c a l  s u b d i v i s i o n s  i n  1978.  16/ Y e t ,  d e s p i t e
t h o s e  l i m i t s ,  P e n n s y l v a n i a  h a s  a n o t h e r  " c r i s i s "  i n  m u n i c i p a l  
l i a b i l i t y  i n s u r a n c e .  A r e c e n t  n a t i o n a l  s t u d y  o f  t h e  i m p a c t  
o f  " r e f o r m s "  a f t e r  t h e  l a s t  c r i s i s  s h o w e d  t h a t  c a p s  o n  p a i n  
a n d  s u f f e r i n g  i n  m e d i c a l  m a l p r a c t i c e  c a s e s  h a v e  h a d  n o  
s t a t i s t i c a l l y  m e a s u r a b l e  i m p a c t  u p o n  p r e m i u m  i n c r e a s e s .  17/

I  h a v e  d o n e  a  l o t  o f  w o r k  i n  N o r t h  a n d  S o u t h  C a r o l i n a  a s  a 
c o n s u l t a n t  t o  t h e  s t a t e  g o v e r n m e n t s .  I  am c o n v i n c e d  t h a t  t h e  
d e g r e e  o f  1 i t i g e o u s n e s s  i n  t h e  C a r o l i n a s  i s  l o w ,  
s i g n i f i c a n t l y  b e l o w  t h a t  o f  o t h e r  s t a t e s  w h e r e  I  w o r k ,  f o r  
e x a m p l e .  S u c h  a c t u a r i a l  c a l c u l a t i o n s  a s  t h e  l o s s  d e v e l o p m e n t  
a n d  t h e  r a t i o  p a i d  t o  i n c u r r e d  l a s s e s ,  w h i c h  I  u s e  f o r  
i n v e s t m e n t  i n c o m e  p u r p o s e s ,  m a k e  i t  c r y s t a l  c l e a r  t h a t ,  i f  
t h e r e  i s  a  t o r t  p r o b l e m  i n  t h i s  n a t i o n ,  i t  h a s  n o t  m a n i f e s t e d  
i t s e l f  i n  t h e s e  s t a t e s .



V e t ,  S o u t h  C a r o l i n a  h a s  h a d  t o  i s s u e  e m e r g e n c y  r e g u l a t i o n s  
r e q u i r i n g  n o  m i d - t e r m  c a n c e l l a t i o n s  a n d  3 C - d a y  n o t i c e  o-f n o n -  
r e n e w a l  p r i c e  i n c r e a s e s .  I f  t h e  c r i s i s  w e r e  t r u l y  t o r t  
b a s e d ,  S o u t h  C a r o l i n a  w o u l d  n o t  h a v e  t o  u n d e r t a k e  s u c h  
a c t i o n .  T h e  - f a c t  t h a t  S o u t h  C a r o l i n a  i n s u r e d s  a r e  f e e l i n g  
t h e  s a m e  " h i t "  a s  t h e  o t h e r  s t a t e s  i s  s t o n g  e v i d e n c e  t h a t  t h e  
l a w  i s  n o t  c a u s i n g  t h e  c r i s i s ,  b u t  r a t h e r  t h a t  i t  i s  a  
c r e a t i o n  o f  i n s u r e r s .

I n  p l a i n  E n g l i s h ,  w h a t  t h e  i n s u r e r s  p r o p o s e  i n  s o - c a l l e d  
" t o r t  r e f o r m "  h a s n ' t  w o r k e d  a n d  w o n ’ t  w o r k .  T h e  e v i d e n c e  
p o i n t s  o v e r w h e l m i n g l y  t o  a  s u b s t a n t i a l  i n s u r a n c e  p r o b l e m ,  
b o t h  i n  t h e  r e g u l a t i o n  a n d  m a n a g e m e n t  o f  t h e  
p r o p e r t y / c a s u a l t y  i n d u s t r y .

I n s u r a n c e  p r e m i u m s  r e p r e s e n t  11 .1%  o f  t h e  d i s p o s a b l e  
i n c o m e  i n  t h i s  c o u n t r y .  18/ I n s u r a n c e  i s  t h e  f o u r t h  l e a d i n g  
p u r c h a s e  A m e r i c a n s  m a k e  ( b e h i n d  f o o d ,  h o u s i n g  a n d  f e d e r a l  
i n c o m e  t a x e s ,  a l t h o u g h  we  e x p e c t  i t  t o  p a s s  f e d e r a l  t a x e s  
t h i s  y e a r ) .  I n s u r a n c e  r a t e s  h a v e  g r o w n  a t  a n  18% r a t e  f o r  
t h e  f i r s t  s i x  m o n t h s  o f  1985.  I f  w e  a r e  t o  s e e  a n y  r e l i e f ,  
s p e c i f i c  s t e p s  w i l l  h a v e  t o  b e  t a k e n  a t  b o t h  t h e  s t a t e  a n d  
f e d e r a l  l e v e l  t o  e n d  t h i s  i n s u r a n c e  c o m p a n y  m i s b e h a v i o r .

ALASKA'S EXPERIENCE

As  g r e a t  a s  t h i n g s  h a v e  b e e n  o v e r  t h e  l a s t  c y c l e  f o r  t h e  
p r o p e r t y / c a s u a l t y  i n s u r e r s  n a t i o n a l l y ,  i t  i s  g r e a t e r  i n  
A l a s k a .  O v e r  t h e  l a s t  c y c l e ,  t h e  o p e r a t i n g  i n c o m e  o f  
i n s u r e r s  i n  A l a s k a  w a s  m o r e  t h a n  d o u b l e  t h a t  o f  t h e  n a t i o n  a s  
a w h o l e .  T h i n k  o f  i t ,  t h e  p r o f i t s  i n  t h e  n a t i o n  w e r e  
e x c e s s i v e ,  l e a d i n g  t o  a  s t o c k  m a r k e t  p e r f o r m a n c e  o f  a b o u t  
f o u r  t i m e s  t h e  D ow  J o n e s ,  y e t  A l a s k a ' s  p r o f i t  w a s  t w i c e  t h e  
n a t i o n ' s ;  t h r e e  t i m e s  i n  p r i v a t e  p a s s e n g e r  a u t o  i n s u r a n c e .

P e r h a p s  y o u  s h o u l d  l o o k  i n t o  y o u r  I n s u r a n c e  D i v i s i o n  i n s t e a d  
o f  i n t o  t h e  t o r t  l a w .  I n  t h e  1981 P r i v a t e  P a s s e n g e r  A u t o  a n d  
H o m e o w n e r ' s  I n s u r a n c e .  A S t a t i s t i c a l  A n a l y s i s  p u b l i s h e d  b y  
t h e  D i v i s i o n  o f  I n s u r a n c e ,  t h e r e  w a s  a d i s c u s s i o n  o f  t h e  f a c t  
t h a t  A l a s k a  h a d  t h e  l o w e s t  l o s s  r a t i o  i n  t h e  c o u n t r y ,  
i n d i c a t i n g  t h e  h i g h e s t  p r o f i t s  f o r  i n s u r e r s ,  t h e  l e a s t  
c o m p e t i t i o n  a n d  t h e  l e a s t  e f f i c i e n c y .  T h e  A n a l v s i s  s a i d :

T h e  f a c t  t h a t  A l a s k a  enjoyed  t h i s  p o s i t i o n  -for the past 
three years  i s  i n d i c a t i v e  o f  a  healthy trend, one  we 
hope to see continue  . . .  . "  ( E m p h a s i s  a d d e d . )

H o w ' s  t h a t  f o r  c o n s u m e r  p r o t e c t i o n ?
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I n  1944,  t h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  -found  t h a t  
i n s u r a n c e  w a s  i n t e r s t a t e  c o m m e r c e  a n d ,  t h u s ,  s u b j e c t  t o  a n t i ­
t r u s t  a n d  o t h e r  - f e d e r a l  s t a t u t e s .  I n  1945,  u n d e r  h e a v y  
i n s u r e r  p r e s s u r e ,  C o n g r e s s  p a s s e d  t h e  M c C a r r a n —F e r g u s o n  A c t  
w h i c h  u n i q u e l y  e x e m p t s  i n s u r a n c e  f r o m  t h e  - f e d e r a l  a n t i - t r u s t  
l a w s  ( e x c e p t  s h o u l d  i n t i m i d a t i o n ,  c o e r c i o n  o r  b o y c o t t  o c c u r ) .  
C o n g r e s s  d e l e g a t e d  t h e  a u t h o r i t y  t o  r e g u l a t e  i n s u r a n c e  t o  t h e  
s t a t e s  w i t h  n o  s t a n d a r d s  -for r e g u l a t o r y  e x c e l l e n c e  a n d  n o  
o n g o i n g  c o n g r e s s i o n a l  o v e r s i g h t .  I n d e e d ,  t h e  F e d e r a l  T r a d e  
C o m m i s s i o n  ( F TC )  c a n n o t  e v e n  s t u d y  i n s u r a n c e  u n d e r  c u r r e n t  
l a w  19/ u n l e s s  C o n g r e s s  s p e c i f i c a l l y  a u t h o r i z e s  i t  i n  
a d v a n c e .  ( F T C ' s  p o w e r  w a s  r e v o k e d  b e c a u s e  t h e y  h a d  t h e  
a u d a c i t y  t o  p o i n t  o u t  t h a t  w h o l e  l i f e  i n s u r a n c e  w a s  n o t  a  
w i s e  p u r c h a s e  f o r  m o s t  A m e r i c a n s .  T h e  f a c t  t h a t  t h e  F T C  w a s  
r i g h t  d i d  n o t  a l t e r  t h e i r  f a t e . )

T h e  i m m e n s e l y  i m p o r t a n t  M c C a r r a n - F e r g u s o n  A c t  w a s  a d o p t e d  b y  
t h a t  e a r l i e r  C o n g r e s s  w i t h o u t  b e n e f i t  o f  a  h e a r i n g .  T h e  
l e g i s l a t i v e  h i s t o r y  m a k e s  i t  c l e a r  t h a t  P r e s i d e n t  R o o s e v e l t  
w a n t e d  o n l y  a  s h o r t ,  t w o  o r  t h r e e - y e a r  m o r i t o r i  urn a f t e r  w h i c h  
a n t i - t r u s t  l a w s  w o u l d  f u l l y  a p p l y .  20/ T h a t  i s ,  i n  f a c t ,  
w h a t  b o t h  h o u s e s  o f  C o n g r e s s  a d o p t e d  b u t  t h e i r  l a n g u a g e  w a s  
s o m e w h a t  d i f f e r e n t ,  r e q u i r i n g  a c o n f e r e n c e .  M y s t e r i o u s l y ,  
t h e  c o n f e r e n c e  c o m m i t t e e  r e p o r t e d  b a c k  a  b i l l  t h a t  c o n t i n u e s  
i n  e f f e c t  t o d a y ;  a n  i n f i n i t e  m o r i t Q r i u m .

E v e r y  i n d e p e n d e n t  s t u d y  o f  i n s u r a n c e  c o n c l u d e s  t h a t  t h e  
s t a t e s  h a v e  f a i l e d  m i s e r a b l y  i n  t h e i r  a t t e m p t s  t o  r e g u l a t e  
t h i s  g i a n t  i n d u s t r y .  21/ T h e  s t a t e s  h a v e  a l l o w e d  t h i s  c r i s i s  
t o  h a p p e n .  H a d  r e g u l a t o r s  h a d  t h e  p o l i t i c a l  w i l l  a n d  b e e n  
p r o p e r l y  e q u i p p e d  t o  k e e p  p r i c e s  t o  s t a t u t o r y  s t a n d a r d s  ( a l l  
s t a t e s  r e q u i r e  t h a t  t h e  r a t e s  b e  " n o t  e x c e s s i v e ,  n o t  
i n a d e q u a t e ,  n o t  u n f a i r l y  d i s c r i m i n a t o r y ") w e  w o u l d  n o t  b e  i n  
t h e  m e s s  w e  a r e  i n  t o d a y  w i t h  c l e a r l y  e x c e s s i v e  p r i c e s  g o i n g  
i n t o  e f f e c t  r o u t i n e l y  a r o u n d  c h e  n a t i o n  a n d  u n f a i r  m i d - t e r m  
c a n c e l l a t i o n s ,  c o v e r a g e  a n d  p r i c e  c h a n g e s  r a m p a n t .

WHAT SHOULD CONGRESS DO?

(1) N I C O  h a s  c a l l e d  u p o n  t h e  J u d i c i a r y  C o m m i t t e e s  o f  t h e  US 
S e n a t e  a n d  H o u s e  t o  r e v i e w  t h e  M c C a r r a n - F e r g u s o n  A c t  t o  
d e t e r m i n e  i f  i t  i s  w o r k i n g  t o  p r o t e c t  A m e r i c a .  T h e  q u a l i t y  
o f  s t a t e  r e g u l a t i o n  i s  d o c u m e n t e d  t o  b e  i n a d e q u a t e ;  t h e  
i n s o l v e n c y  f u n d s  a r e  a " M a r y l a n d  S8<L C r i s i s  W a i t i n g  t o  
H a p p e n . "  I  d o  n o t  c a l l  f o r  t h e  e l i m i n a t i o n  o f  s t a t e  
r e g u l a t i o n  h e r e  a s  s o m e  i n s u r e r s  r e c e n t l y  h a v e .  I  b e l i e v e  
t h a t  f e d e r a l  s t a n d a r d s  f o r  s t a t e  r e g u l a t i o n ,  c o u p l e d  w i t h  
f e d e r a l  o v e r s i g h t  o n  a c o n t i n u i n g  b a s i s ,  a r e  n e e d e d .
F u r t h e r ,  t h e  f e d e r a l  g o v e r n m e n t  s h o u l d  t a k e  o v e r  t h e  
i n s o l v e n c y  f u n d s ,  m a k i n g  t h e m  a n  F D I C —t y p e  o p e r a t i o n .
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(2) N I C O  a l s o  b e l i e v e s  t h a t  t h e  a p p r o a c h  e n a c t e d  a t  a  
p r e v i o u s  b o t t o m ,  1968/9 i s  w o r t h y  o-f c o n s i d e r a t i o n  b y  
C o n g r e s s :  T h e  U r b a n  P r o p e r t y  P r o t e c t i o n  a n d  R e i n s u r a n c e  A c t  
o-f 1968 w a s  a  r e s p o n s e  t o  t h e  u n a v a i l a b i l i t y  o-f i n s u r a n c e  i n  
t h e  i n n e r  c i t i e s  i n  t h e  w a k e  o-f t h e  r i o t  s i t u a t i o n  o-f t h e  
l a t e  6 0 ' s . 22/

T o  b e  s u r e ,  t h e  p r e d i c a t e  -for t h e  w i t h d r a w a l  o f  r i o t  
i n s u r a n c e  w a s  s t r o n g ,  g i v e n  t h e  v e r y  s e r i o u s  s i t u a t i o n  e x t a n t  
i n  t h e  c o u n t r y  a t  t h e  t i m e .  B u t  t h e  - f i n d i n g  o-f t h e  
P r e s i d e n t ' s  P a n e l  o n  t h e  I n s u r a n c e  C r i s i s  i s  j u s t  a s  v a l i d  
-for t h e  d a y  c a r e  p r o v i d e r  c o m m u n i t y  t o d a y  a n d  o t h e r s  l o s i n g  
c o v e r a g e  a s  i t  w a s  -for t h e  i n n e r  c i t y  c o m m u n i t i e s  o-f t h e  l a t e  
6 0 ' s  w h e n  t h e  p a n e l  -found t h a t ;  " C o m m u n i t i e s  w i t h o u t  
i n s u r a n c e  a r e  c o m m u n i t i e s  w i t h o u t  h o p e . " 23/

I n  t h e  r i o t  i n s u r a n c e  c r i s i s ,  t h e  f e d e r a l  g o v e r n m e n t  a g r e e d  
t o  r e i n s u r e  ( i n s u r e  t h e  i n s u r a n c e  t r a n s a c t o n s  o f  t h e  
i n s u r a n c e  c o m p a n i e s  —  a  s o r t  o f  l a y - o f f  b o o k i e  a r r a n g e m e n t )  
t h e  i n s u r e r s  a g a i n s t  t h e  s p e c i f i e d  p e r i l  o f  r i o t  a n d  c i v i l  
c o m m o t i o n  i n  r e t u r n  f o r  a  r e i n s u r a n c e  p r e m i u m  a n d  a 
c o m m i t m e n t  t o  p a r t i c i p a t e  i n  a  p o o l  t o  m a k e  s u r e  i n s u r a n c e  i s  
a v a i l a b l e  t o  a l l  r e s i d e n t s  w h o s e  h o m e s  m e t  r e a s o n a b l e  
s t a n d a r d s  o f  i n s u r a b i l i t y .

T h e  f e d e r a l  g o v e r n m e n t  m a d e  -5125 m i l l i o n  w r i t i n g  t h i s  
r e i n s u r a n c e !

T h e  c i t i e s  w e r e  s a v e d  f r o m  t h e  s u r e  d e a t h  t h a t  b e i n g  
u n i n s u r e d  b r i n g s  i n  t w e n t i e t h  c e n t u r y  A m e r i c a !

I  t h i n k  t h a t  a  p r o g r a m  o f  s t a n d - b y  a u t h o r i t y  s h o u l d  b e  
p r e p a r e d  t o  t a k e  c a r e  o f  t h e  d a y  c a r e  a n d  n u r s e - m i d w i v e s  
c u r r e n t  p r o b l e m  ( a n d ,  p e r h a p s ,  s o m e  o f  t h e  o t h e r s ) .  T h e  
a u t h o r i t y  s h o u l d  b e  g r a n t e d  t o  c o v e r  f u t u r e  c r i s e s  a s  w e l l ,  
t o  s t a b i l i z e  t h e  i n s u r a n c e  p r o f i t  c y c l e ' s  h a r s h  s y m p t o m s .
I  h a v e  p r o v i d e d  a  c o p y  o f  a  d r a f t  b i l l  t o  e s t a b l i s h  s u c h  a 
p r o g r a m  t o  y o u r  s t a f f .

I n s u r e r s ,  t h e  a d m i n i s t r a t o r  o f  t h e  p r o g r a m  a n d
r e p r e s e n t a t i v e s  o f  t h e  d i s t r e s s e d  i n d u s t r y  w o u l d  m e e t  t o  s e t  
s t a n d a r d s  f o r  i n s u r a b i l i t y  u n d e r  w h i c h  t h o s e  w h o  q u a l i f y  a r e  
a s s u r e d  o f  a n  i n s u r a n c e  m a r k e t .

S t u d i e s  w i l l  b e  u n d e r t a k e n  t o  d e t e r m i n e  i f  o t h e r  l o n g e r  r a n g e  
a c t i o n s  ( r i s k  m a n a g e m e n t ,  i n s u r a n c e  r e f o r m ,  e t c . )  a r e  a l s o  
n e e d e d  t o  r e s o l v e  u n d e r l y i n g  p r o b l e m s .

F u n d i n g  f o r  t h i s  p r o g r a m  w o u l d  c o m e  f r o m  r e i n s u r a n c e  
p r e m i u m s .  I  a l s o  e n v i s i o n  a  s m a l l  s u r c h a r g e ,  p e r h a p s  o n e -  
q u a r t e r  o f  o n e  p e r c e n t  D f  p r e m i u m s  w r i t t e n  b y  a l l  p r o p e r t y /  
c a s u a l t y  i n s u r e r s ,  t o  b a c k  u p  t h e  p r o g r a m .  T h i s  i s  i n  c a s e  
p r e m i u m s  a r e  i n s u f f i c i e n t  o v e r  a  s h o r t  p e r i o d  o r  i f  i t  i s  
d e t e r m i n e d  b y  C o n g r e s s  t h a t  s o m e  s h o r t  t e r m  s u b s i d y  i s
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r e q u i r e d  t o  s t a b i l i z e  a  d i s t r e s s e d  l i n e  s o m e t i m e  i n  t h e  
■fu t u r e .

(3) N I C D  h a s  a s k e d  t h e  D e p a r t m e n t  o-f J u s t i c e  t o  r e v i e w  t h e  
e v i d e n c e  t o  s e e  i t  a  c o n s p i r a c y  t o  b o y c o t t  i n s u r e d s  h a s  
o c c u r r e d  i n  d a y  c a r e  i n s u r a n c e  a n d  o t h e r  l i n e s ,  t h e  i n t e n t  o f  
w h i c h  i s  t o  i n t i m i d a t e  s t a t e  r e g u l a t i o n  i n t o  g r a n t i n g  
e x c e s s i v e  r a t e  i n c r e a s e s  a n d  t o  i n t i m i d a t e  s t a t e  a n d  f e d e r a l  
l e g i s l a t o r s  i n t o  p a s s i n g  u n j u s t i f i e d  t o r t  l a w  m o d i f i c a t i o n s  
w h i c h  w i l l  m a x i m i z e  i n s u r e r  p r o f i t  l e v e l s .  24/ S u c h  b o y c o t t s  
a n d  i n t i m i o a t i o n s  a r e  n o t  e x e m p t  f r o m  f e d e r a l  r e v i e w  u n d e r  
t h e  p r o v i s i o n s  o f  t h e  M c C a r r a n - F e r g u s o n  A c t .  N I C O  h a s  c a l l e d  
u p o n  t h e  C o n g r e s s  t o  m o n i t o r  a c t i v i t y  u p o n  t h i s  i m p o r t a n t  
r e q u e s t ,  w h i c h  h a s  p r o m p t e d  a  p r e l i m i n a r y  i n v e s t i g a t i o n  b y  
t h e  F T C .

(4) N I C O  h a s  c a l l e d  u p o n  t h e  C o n g r e s s  t o  r e q u i r e  f e d e r a l  
l i c e n s i n g  o f  a l i e n  i n s u r e r s  t h a t  a r e  n o t  l i c e n s e d  a n d  
m e a n i n g f u l l y  r e g u l a t e d  b y  a n y  s t a t e  i n  t h i s  n a t i o n  b u t  w h o  
i n s u r e  o r  r e i n s u r e  h e r e .  I f  L l o y d ' s  o f  L o n d o n  w i l l  u s e  i t s  
e c o n o m i c  c l o u t  t o  d i c t a t e  o u r  n a t i o n ' s  p o l i c y  f o r m s ,  ( i t  i s  
L l o y d ' s  w h i c h  i s  n u s h i n g  t h e  c l a i m s  m a d e  f o r m  d ow n  t h e  
t h r o a t s  o f  t h e  p r i m a r y  c a r r i e r s ;  i t  i s  L l o y d ' s  w h i c h  i s  
f o r c i n g  t h e  d e f e n s e  c o s t s  i n s i d e  t h e  l i m i t  o f  l i a b i l i t y )  we  
t h i n k  t h e y  s h o u l d  b e  s u b j e c t  t o  r e v i e w  b y  s o m e  a u t h o r i t y  
h e r e .

5) N I C D  p r o p o s e s  t h a t  t h e  C o n g r e s s  m o d i f y  t h e  P r o d u c t  
L i a b i l i t y  R i s k  R e t e n t i o n  A c t  o f  1981 25/ t o  a l l o w  s m a l l  
b u s i n e s s e s  a s  d e f i n e d  b y  t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  a t  
13 C F R  121 t o  f o r m  r i s k  r e t e n t i o n  g r o u p s  a l o n g  t h e  l i n e s  
a l r e a d y  a u t h o r i z e d  u n d e r  t h e  s t a t u t e .  T a r g e t e d  a s s i s t a n c e  
t h r o u g h  t h e  p r o p o s e d  r e i n s u r a n c e  p r o g r a m  c a n  a s s i s t  t h o s e  
s m a l l  b u s i n e s s  i n s u r e d s  w h o  a r e  t o o  f e w  t o  f o r m  r i s k  
r e t e n t i o n  g r o u p s  i n  a  g i v e n  s t a t e .

WHAT SHOULD STATES DO?

S t a t e s  m u s t  c o n c e n t r a t e  t h e i r  m a j o r  e f f o r t s  o n  i n s u r a n c e  
r e f o r m  a n d  n o t  t o r t  " r e f o r m s . "

1) S t a t e s  s h o u l d  e n c o u r a g e  t h e  f e d e r a l  g o v e r n m e n t  t o  s e e k  a 
m o r e  p r o - a c t i v e  r o l e  i n  t h e  r e g u l a t i o n  o f  t h e  i n s u r a n c e  
b u s i n e s s .  I t  i s  a  s i g n  o f  s t r e n g t h ,  n o t  w e a k n e s s ,  t o  a s k  f o r  
h e l p  w h e n  i t  i s  t r u l y  n e e d e d ,  a n d  s t a t e s  s u r e l y  n e e d  h e l p  i n  
t h i s  a r e a  t o d a y .

2) T h e  US G e n e r a l  A c c o u n t i n g  O f f i c e  n o t e d  t h a t  t h e  m o s t  
c r i t i c a l  d e f i c i e n c y  i n  t h e  r e g u l a t i o n  o f  i n s u r a n c e  b y  t h e  
s t a t e s  w a s  i n  t h e  s h o r t a g e  o f  p r o p e r  s t a f f  f o r  a d e q u a t e  
r e g u l a t i o n .  26/ T h e  GAO p o i n t e d  o u t  t h a t  t h i s  w a s  a  f u n c t i o n  
o f  m o n e y  a n d  i n c r e a s e d  r e s o u r c e s  f o r  t a r g e t e d  s t a f f  
d e v e l o p m e n t  f o r  a c t u a r i e s ,  a c c o u n t a n t s  a n d  l a w y e r s  w i l l  
i m p r o v e  t h e  q u a l i t y  a n d  e x t e n t  o f  s t a t e  r e g u l a t i o n  o f  t h e
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i n s u r a n c e  b u s i n e s s .  R e g u l a t o r s  n e e d  t o  d e v e l o p  s t a f f  i n  t h e  
c r i t i c a l  a r e a s  o u t l i n e d  a n d  m u s t  b e  g i v e n  s u f f i c i e n t  
r e s o u r c e s  t o  d o  s o .

3) S t a t e  l a w  m u s t  r e q u i r e  d i s c l o s u r e  o f  l o s s  d a t a  o n  a  l i n e -  
b y - l i n e  b a s i s  w h i c h  w o u l d  g i v e  r e g u l a t o r s  m u c h  b e t t e r  a b i l i t y  
t o  d i s c e r n  w h e t h e r  r a t e s  a r e  e x c e s s i v e ,  i n a d e q u a t e  o r  
u n f a i r l y  d i s c r i m i n a t o r y .  L i n e - b y - l i n e  r e p o r t i n g  w i l l  a l l o w  
f o r  a d j u s t m e n t s  b e t w e e n  p e r s o n a l  a n d  c o m m e r c i a l  l i n e s .  
C o m p a n i e s '  a n n u a l  s t a t e m e n t s  s h o u l d  b e  e x p a n d e d  t o  r e q u i r e  
d e t a i l e d  r e p o r t i n g  o f  a l l  g e n e r a l  l i a b i l i t y  s u b l i n e  d a t a ,  b y  
s u b l i  n e .

4) T o  t h e  m a x i m u m  f e a s i b l e  e x t e n t ,  i n s u r a n c e  r a t e s  m u s t  b e  
m a d e  b a s e d  u p o n  e x p e r i e n c e .  T h e  f a i l u r e s  o f  t h e  r e g u l a t o r s  
a n d  t h e  i n s u r e r s  t o  p r o v i d e  p r o p e r  s a f e t y  i n c e n t i v e s  l i e s  
c h i e f l y  i n  t h e i r  u n w i l l i n g n e s s  t o  r a t e  c o m m e r c i a l  r i s k s  b a s e d  
u p o n  i n d i v i d u a l  e x p e r i e n c e .  A d m i t t e d l y  s o m e  r i s k s  a r e  h a r d  
t o  r a t e  e x p e r e n t i a l 1y , b u t  o v e r  t i m e  t h e  n e c e s s a r y  d a t a  b a s e  
c a n  b e  d e v e l o p e d  t o  p r o p e r l y  r a t e  i n d i v i d u a l s  a n o  u n u s u a l  
r i s k s .  E x p e r i e n c e  r a t i n g  w i l l  a l l o w  p r o p e r  m a r k e t  m e s s a g e s  
t o  b e  s e n t  t o  u n s a f e  r i s k s  a n d  r e d u c e  t h e  c o s t s  f o r  g o o d  
r i s k s  c u r r e n t l y  p a y i n g  t o  a l l o w  t h e  c o n t i n u e d  o p e r a t i o n s  o f  
b a d  r i s k s .  No  w h e r e  i s  t h i s  m o r e  c r i t i c a l l y  n e e d e d  t h a n  i n  
m e d i c a l  m a l p r a c t i c e  r a t e s .

5) T o u g h  c o n f l i c t - o f - i n t e r e s t  s t a t u t e s  m u s t  b e  e n a c t e d  i n  
t h e  s t a t e s  t o  p r e v e n t  c o n t i n u a t i o n  o f  t h e  " r e v o l v i n g  d o o r "  
f o u n d  b y  t h e  USGAO w h e r e  507, o f  r e g u l a t o r s  c a m e  f r o m  t h e  
i n d u s t r y  a n d  50V. w e n t  t o  i t  a f t e r  b e i n g  a  r e g u l a t o r .  27/ An 
" a r m s  l e n g t h "  r e l a t i o n s h i p  b e t w e e n  r e g u l a t o r s  a n d  t h e  
r e g u l a t e d  i n d u s t r y  m u s t  b e  e s t a b l i s h e d .

6) I n s u r a n c e  r e g u l a t o r s  n e e d  b e t t e r  d a t a  v e r i f i c a t i o n  
t e c h n i q u e s  e i t h e r  t h r o u g h  c o n d u c t i n g  t h e i r  o w n ,  m o r e  f r e q u e n t  
a u d i t s  o r  u s i n g  o u t s i d e  a u d i t o r s .  R e c e n t  c h a r g e s  b y  t h e  N A I C  
p r e s i d e n t  t h a t  d a t a  h a s  b e e n  f a l s i f i e d  s t r i k e s  a t  t h e  c o r e  o f  
s t a t e  r e g u l a t i o n  o f  i n s u r a n c e .  I f  we  c a n n o t  t r u s t  t h e  a n n u a l  
s t a t e m e n t s ,  t h e n  s t a t e  r e g u l a t i o n  o f  i n s u r a n c e  i s  a  f r a u d  a n d  
a  s h a m .

7) I n s u r e r s  m u s t  b e  r e q u i r e d  t o  f u l l y  d i s c l o s e  t o  r e g u l a t o r s  
t h e  t o t a l  r a t e s  o f  r e t u r n  e a r n e d ,  i n c l u d i n g  o n  i n v e s t m e n t  
i n c o m e ,  s o  t h a t  f u l l  b l o w n  r a t e  o f  r e t u r n  r a t e  r e g u l a t i o n  c a n  
b e  u t i l i z e d .  T h e  N A I C  e n d o r s e d  t h i s  a p p r o a c h  a t  i t s  J u n e  
1984 m e e t i n g .  T e x a s ,  t h e  f i r s t  s t a t e  t o  f u l l y  u s e  t h e  m e t h o d  
i n  s e t t i n g  a u t o  r a t e s  e a r l i e r  t h i s  y e a r ,  s a w  a 10 p e r c e n t  
r e d u c t i o n  i n  p r e m i u m s  r e q u i r e d .  T h i s  a c t i o n  s a v e d  T e x a s  
c o n s u m e r s  $250 m i l l i o n  o v e r  t h e  p r o p o s e d  r a t e s .

8) S t a t e  C o m m i s s i o n e r s  m u s t  b e  e m p o w e r e d  b y  t h e  l e g i s l a t u r e s  
t o  m e a n i n g f u l l y  r e g u l a t e  e x c e s s ,  s u r p l u s  l i n e s  c a r r i e r s  a n d  
r e i n s u r e r s ,  a t  l e a s t  t o  t h e  e x t e n t  t h a t  t h e  f e d e r a l  g o v e r m e n t  
d o e s  n o t .  A b u s e s ,  s u c h  a s  w i t h h o l d i n g  c o v e r  b y  t h e s e
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c a r r i e r s ,  h a v e  c o n t r i b u t e d  s i g n i f i c a n t l y  t o  t h e  c u r r e n t  
c a p a c i t y  c r u n c h .

9) S t a t e s  n e e d  t o  e s t a b l i s h  t h e i r  ow n  r e i n s u r a n c e  p r o g r a m s  
m o d e l e d  a f t e r  N I C O ' s  f e d e r a l  p r o p o s a l .  A s t a t e  r e i n s u r a n c e  
p r o g r a m  w i t h  a  r i s k  m a n a g e m e n t  c o m p o n e n t  r e q u i r e m e n t  c a n  
b r i n g  m e a n i n g f u l  s a f e t y  c o n s i d e r a t i o n s  i n t o  i n s u r a n c e  
m a r k e t s .  E s t a b l i s h i n g  m o d e l s  f o r  r i s k  m a n a g e m e n t  a s  a  
r e q u i r e m e n t  f o r  r e i n s u r a n c e  t h r o u g h  t h e  s t a t e  w o u l d  p r o v i d e  a 
g e n e r a l  m a r k e t  i n c e n t i v e  a n d  w o u l d  e a s e  a v a i l a b i l i t y  a n d  
d e c r e a s e  r i s k s  f a c e d  b y  c o n s u m e r s  a n d  t h e i r  p r i m a r y  c a r r i e r s .

10) S t a t e s  n e e d  t o  e x a m i n e  t h e i r  a n t i - g r o u p  a n d  a n t i - r e b a t e  
s t a t u t e s  t o  s e e  i f  t h e y  s e r v e  a n y  p u b l i c  p u r p o s e .  I f  t h e s e  
l a w s  a d v e r s e l y  i m p a c t  u p o n  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  Q f  
c o v e r ,  t h e n  t h e y  s h o u l d  b e  s c r a p p e d .

11) S t a t e  r e g u l a t o r s  s h o u l d  c o n d u c t  f i n a n c i a l ,  m a r k e t  c o n d u c t  
a n d  t r a d e  p r a c t i c e  e x a m i n a t i o n s  a n  a  r e g u l a r  b a s i s  f o r  a l l  
l i c e n s e d  i n s u r e r s  i n  s t a t e s .  I n c r e a s e d  m o n i t o r i n g  o f  
i n s u r e r ' s  p r a c t i c e s  a n d  f i n a n c e s  c a n  o n l y  b e n e f i t  c o n s u m e r s  
b y  c u r b i n g  r a t i n g  a n d  o t h e r  m a r k e t  a b u s e s ,  a s  w e l l  a s  
i n s o l v e n c i e s .

12) R e g u l a t o r s  m u s t  r e s i s t  a t t e m p t s  b y  i n d u s t r y  a d v o c a t e s  t o  
f o r c e  p r o p o s e d  c l a i m s  m a d e  f o r m s ,  w h i c h  i n c l u d e  d e f e n s e  c o s t s  
i n s i d e  t h e  l i m i t  o f  l i a b i l i t y ,  u p o n  c o n s u m e r s .

T h e  p r o p o s e d ,  a n d  c o n s t a n t l y  m o d i f i e d ,  I S O  c l a i m s  m a d e  f o r m  
m e a n s  l e s s  c o v e r a g e ,  m o r e  e x c l u s i o n s  a n d  l e s s  c o m p e t i t i o n  f o r  
i n s u r e d s .

T h e r e  i s  l e s s  c o v e r a g e  b e c a u s e  o f  t h e  t i m i n g  o f  c o v e r a g e  
i n v o l v e d  i n  t h e  p o l i c y  a n d  t h e  p r o p o s e d  i n c l u s i o n  o f  d e f e n s e  
c o s t s  i n s i d e  t h e  l i m i t  m a k e s  c o v e r a g e  i l l u s o r y .  I f  a  b u y e r  
h a s  a  m i l l i o n  d o l l a r  c l a i m  a g a i n s t  i t  a n d  a  m i l l i o n  d o l l a r s  
a r e  s p e n t  b y  t h e  i n s u r e r  d e f e n d i n g  t h e  s u i t  f r o m  w h i c h  t h e  
l o s s  a c c r u e d ,  t h e r e  i s  n o t h i n g  t o  p a y  f o r  t h e  l o s s  b u t  t h e  
a s s e t s  o f  t h e  i n s u r e d .  T h a t ' s  n o t  c o v e r a g e ,  i t s  a n  i n s u r a n c e  
d e f e n s e  l a w y e r  i n c o m e  s e c u r i t y  p l a n !  T h e  p r o p o s e d  p o l l u t i o n  
e x c l u s i o n  i s  s i m p l y  a  r e f u s a l  t o  w r i t e  t h i s  r i s k  u n t i l  t h e  
t o r t  l a w  i s  c h a n g e d  t o  s u i t  t h e  i n d u s t r y .  I t  i s  f a s c i n a t i n g  
t o  n o t e  t h a t  I S O  d o e s  n o t  d i s c o u n t  t h e  c l a i m s  m a d e  p o l i c y  
r a t e  a  w h i t  f o r  e x c l u d i n g  " h i g h  c o s t "  p o l l u t i o n  c o v e r a g e .
I S O  c a n n o t  h a v e  i t  b o t h  w a y s ;  e i t h e r  p o l l u t o n  c o v e r  c o s t s  a  
l o t  a n d  t h e  e x l u s i o n  s h o u l d  c a u s e  a  d r a m a t i c  d r o p  i n  p r i c e ,  
o r  i t  c o s t s  l i t t l e  ( n o t h i n g  a c c o r d i n g  t o  I S O )  a n d  t h e  
c o v e r a g e  s h o u l d  b e  c o n t a i n e d  w i t h i n  t h e  p o l i c y .  C o n s u m e r s  
f a c e  c a p t i v i t y  b e c a u s e  o f  t h e  e x h o r b i t a n t  l e v e l s  o f  p r e m i u m  
f o r  e x t e n d e d  t a i l  c o v e r a g e  t h a t  c a n  g o  a s  h i g h  a s  200 p e r c e n t  
o f  t h e  l a s t  y e a r ' s  p r e m i u m .  T h e  h i g h e r  t h e  t a i l  c o v e r a g e  
c o s t ,  t h e  l e s s  l i k e l y  y o u  a r e  t o  s e e k  m o r e  c o m p e t i t i v e  r a t e s  
a t  a n o t h e r  c o m p a n y .
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C l a i m s  m a d e  p o s e s  a  p a r t i c u l a r  p r o b l e m  t o r  t h e  
u n s o p h i s t i c a t e d  p u r c h a s e r .  B e l i e v i n g  t h a t  t h e y  a r e  g e t t i n g  
t h e  s a m e  c o v e r a g e  -for l e s s ,  m a n y  i n s u r e d s  w i l l  i m m e d i a t e l y  
p u r c h a s e  t h e  n e w  p o l i c y  a n d  s u f t e r  u n a n t i c i p a t e d  l o s s e s .  I  
t h i n k  t h a t  i t  s t a t e s  a d o p t  a n y  t o r m  o t  t h e  n e w  c l a i m s  m a d e  
p o l i c y  t o r m  t h a t  i t  s h o u l d  n o t  b e  a l l o w e d  t o  b e  s o l d  t o  s m a l l  
b u s i n e s s  c o n s u m e r s  a t  a l l .  I S O  a d m i t s  t h a t  i t s  " p r o b l e m s "  
a r e  w i t h  o n l y  t i v e  p e r c e n t  a t  i t s  l a r g e r  a c c o u n t s .  I t  w o u l d  
b e  i n a p p r o p r i a t e  t o r  r e g u l a t o r s  t o  b r o a d l y  r e s t r i c t  c o v e r  
b a s e d  u p o n  s c a r c e ,  p o t e n t i a l l y  t a l s e ,  a n d  s m a l l  s a m p l e s  o t  
d a t a .  I n  t h e  a l t e r n a t i v e ,  i t  i t  c a n  b e  s h o w n  t h a t  s o m e  s m a l l  
b u s i n e s s  c o n s u m e r s  ( a g a i n ,  a s  d e t i n e d  i n  13 C F R  121) w o u l d  b e  
a b l e  t o  b e n e t i t  t r a m  t h e  n e w  p o l i c y  t o r m ,  t h e n  t h a t  t o r m  
s h o u l d  b e  m a d e  a v a i l a b l e  t o  s u c h  c o n s u m e r s  b u t  o n l y  a t t e r  a 
r e a s o n a b l e  o c c u r r e n c e  p o l i c y  Mu o t e  i s  g i v e n  a n d  a  t u l l  a n d  
c o m p l e t e  d i s c l o s u r e  o t  t h e  d i f f e r e n c e s  o f  c o v e r  i s  m a d e  b y  
t h e  s e l l e r .  D i s c l o s u r e  f o r m s  c o u l d  b e  p r o m u l g a t e d  b y  t h e  
r e g u l a t o r s  w i t h  i n p u t  f r o m  c o n s u m e r s  a n d  t h e  i n d u s t r y .

I n  a n y  e v e n t ,  s t a t e s  s h o u l d  n o t  a p p r o v e  t h i s  m o v i n g  t a r g e t ,  
c o n s t a n t l y  a m e n d e d  f o r m  u n t i l  t h e  i n d u s t r y  h a s  h a d  t i m e  
e n o u g h  t o  e d u c a t e  t h e  a g e n t s  a n d  t h e  c o n s u m e r .  E v e n  i f  t h e  
l a t e s t  a m e n d m e n t s  a r e  t h e  l a s t ,  w h i c h  I  d o u b t ,  t h e  f o r m
s h o u l d  n o t  b e c o i m  e f f e c t i v e  b e f o r e  J u l y  1 ,  1986 a t  t h e
e a r l i e s t .

13) S t a t e s  m u s t  a l l o w  g r e a t e r  c o n s u m e r  r e p r e s e n t a t i o n  b e f o r e  
t h e  r e g u l a t o r y  b o d i e s .  A l l  t o o  o f t e n  t h e  o n l y  p a r t i e s  t o  r a t e  
c a s e s  a r e  t h e  r e g u l a t o r s  a n d  t h e  i n s u r e r .  S t a t e s  m u s t  g i v e  
g r e a t e r  f u n d i n g  t o  o r  c r e a t e  O f f i c e s  o f  P u b l i c  A d v o c a t e  t o
s t a t u t o r i l y  i n t e r v e n e  i n  i n s u r a n c e  r a t e  c a s e s .  T h e  New  J e r s e y
e x p e r i e n c e  c a n  s e r v e  a s  a  g o o d  m o d e l , t h e r e  t h e  c o s t s  o f  
i n t e r v e n t i o n  a r e  b i l l e d  b a c k  t o  t h e  f i l i n g  p a r t y  a n d  t h i s  
c a u s e s  m i n i m a l  g r o w t h  i n  a p p r o p r i a t i o n s  e x p e n d i t u r e s  w h i l e  
m a x i m i z i n g  c o n s u m e r  p r o t e c t i o n  f r o m  a b u s i v e  i n s u r a n c e  r a t e s .
A r e l a t e d  p r o g r a m  c o u l d  b e  a u t h o r i z e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  o r  t h e  s t a t e s  t o  a l l o w  c o n s u m e r s  t o  o r g a n i z e  t h e i r  
ow n  C i t i z e n ' s  I n s u r a n c e  B o a r d  t o  i n t e r v e n e  o n  t h e i r  ow n  
b e h a l f  a s  a  c o m p l e m e n t  t o  t h e  e f f o r t s  o f  t h e  P u b l i c  
A d v o c a t e s .

CONCLUSION

A m e r i c a  d e s e r v e s  a b e t t e r  d e a l  o n  i t s  i n s u r a n c e .  T h e  f e d e r a l  
a n d  s t a t e  g o v e r n m e n t s  c a n n o t  s i t  i d l y  b y  a n d  l e t  t h e  
i n s u r a n c e  i n d u s t r y  h o l d  d a y  c a r e  p r o v i d e r s ,  n u r s e - m i d w i v e s , 
a n d  o t h e r s ,  h o s t a g e  i n  a  l a r g e  g am e  b e y o n d  t h e  p r o v i d e r s '  
c o n t r o l .  T h e  t e r r o r i s t  t a c t i c s  o f  i n s u r e r s  e v e r y  10 y e a r s  a t  
c y c l e  b o t t o m  m u s t  b e  d e a l t  w i t h  i n  a  s y s t e m a t i c  w a y  t h a t  a d d s  
t h e  s t a b i l i t y  t o  o u r  e c o n o m y  t h a t  i n s u r a n c e  i s  m e a n t  t o  
d e l i v e r .  P e r i o d i c  p r i c e  g o u g i n g  m u s t  b e  s t o p p e d .  I t  i s  t i m e  
f o r  t h e  s t a t e s ,  a s  w e l l  a s  t h e  f e d e r a l  g o v e r n m e n t ,  t o  a c t  
r e s p o n s i b l y  i n  t h e  a ^ e a  o f  i n s u r a n c e  r e g u l a t i o n  a n d  t a k e  
a p p r o p r i a t e  r e m e d i a l  a c t i o n  n o w .
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FOOTNOTES

1/ C P I  d a t a  o n  " a u t o  i n s u r a n c e " ,  B u r e a u  o-f L a b o r  S t a t i s t i c s .

2/ S o u r c e  o f  d a t a :  C i t i b a n k  E c o n o m i c s  a n d  I n s u r a n c e
S e r v i c e s  O f - f i c e .

3/ T h e  I S O  a d m i t s  t h a t  t h e  p / c  i n d u s t r y  h a d  a  p o s i t i v e  
r e t u r n  a n  n e t  w o r t h  l a s t  y e a r ,  c o n c e d i n g  t h e  p o i n t  t h a t  t h e  
i n d u s t r y  d i d  n o t  l o s e  m o n e y  l a s t  y e a r .  B u t ,  I S O ' s  M a v i s  
W a l t e r s  d i s p u t e s  t h e  l e v e l  o-f t h a t  r e t u r n ,  s a y i n g  i t  w a s  o n l y  
t w o  p e r c e n t  o n  n e t  w o r t h .  E v e n  a t  t h a t  l e v e l ,  t h e  p r e m i u m  
s h o r t f a l l  f o r  l a s t  y e a r  w a s  o n l y  5 . 5  p e r c e n t  o r  s o .  (S e e . 
S t a t e m e n t  n f  M a v i s  W a l t e r s ,  S e n i o r  V i c e  P r e s i d e n t ,  I n s u r a n c e  
S e r v i c e s  O f f i c e , I n c . , b e f o r e  t h e  H o u s e  E n e r g y  a n d  C o m m e r c e  
S u b c o m m i t t e e  o n  C o m m e r c e ,  T r a n s p o r t a t i o n  a n d  T o u r i s m  h e a r i n g s  
o n  t h e  L i a b i l i t y  I n s u r a n c e  C r i s i s  o f  19S5 ,  p . 16 ( S e p t .  19,  
1985 ) ) .

4/ F o r  a  d i s c u s s i o n  o f  r i s k  i n  t h e  p r o p e r t y / c a s u a l t y  
i n s u r a n c e  b u s i n e s s ,  s e e  I n v e s t m e n t  I n c o m e  a n d  P r o f i t a b i l i t y  
i n  P r o p e r t y / C a s u a l t y  I n s u r a n c e  R a t e m a k i n q , J . R .  H u n t e r  a n d  
J . W .  W i l s o n ,  1983,  C h a p t e r  5 .

5/ H e a r i n g  o n  D e c e m b e r  3 ,  1975,  S u b c o m m i t t e e  o n  H e a l t h  o f  
t h e  C o m m i t t e e  o n  L a b o r  a n d  P u b l i c  W e l f a r e ,  US S e n a t e .  Amo n g  
t h e  i n t e r e s t i n o  d a t a  s u p p l i e d  b y  I S O  a t  t h a t  h e a r i n g  w e r e  
e x h i b i t s  t h a t  s h o w e d  t h a t  t h e  a v e r a g e  c l a i m  c o s t  I S O  u s e d  f o r  
r a t e m a k i n g  s i g n i f i c a n t l y  e x c e e d e d  t h e  l i m i t  o f  l i a b i l i t y ,  
c l e a r l y  r a t e m a k i n g  t h a t  h a d  r u n  a m o k .  T h a t  l e d  t o  t h i s  
e x c n a n g e :

S e n .  L a x a l t :  I s  m a l p r a c t i c e  a l w a y s  a  l o s e r  a s  f a r  a s
c a r r i e r s  a r e  c o n c e r n e d ?

M r .  H u n t e r :  I f  t h e y  c h a r g e  t h e s e  r a t e s ,  t h e y  c o u l d  n o t
h e l p  b u t  w i n .  ( P a g e  141 . )

I n  J o h n  G u i n t h e r ' s  b o o k ,  T h e  M a l p r a c t i t i o n e r s  ( A n c h o r  P r e s s ,  
1978) ,  G u i n t h e r  c i t e s  t h i s  e x c h a n g e  a t  p a g e  169 i n  a  c h a p t e r  
e n t i t l e d  " T h e y  C o u l d  N o t  H e l p  B u t  W i n . "  I n  t h e  f o l l o w i n g  
c h a p t e r ,  c a l l e d  " T h e y  W o n , "  G u i n t h e r  r e v i e w e d  t h e  l a t e r  
e x p e r i e n c e .

F i n a l  R e p o r t . P r o d u c t  L i a b i l i t y  T a s k  F o r c e .  R e p o r t  o n  
P r o d u c t  L i a b i l i t y  R a t e m a k i n q . P r o d u c t  L i a b i l i t y  a n d  A c c i d e n t  
C o m p e n s a t i o n  T a s k  F o r c e ,  US D e p a r t m e n t  o f  C o m m e r c e ,  1980.  A t  
p a g e  i x  t h e  R e p o r t  s t a t e s  t h a t  " o v e r l y  s u b j e c t i v e  r a t e m a k i n g  
p r a c t i c e s  w e r e  o n e  o f  t h e  p r i n c i p a l  c a u s e s  o f  t h e  p r o d u c t  
l i a b i l i t y  i n s u r a n c e  p r o b l e m . "

6/ S t .  L o u i s  P o s t  D i s p a t c h . S e c t i o n  B ,  P . 3 ,  4/14/84 .  (S e e  
a l s o , S l o a n ,  i n f r a , a t  n o t e  17 ' .
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7/  J o u r n a l  o f  C o m m e r c e , " I n s u r e r s  T o l d :  E x i t  S om e  L i n e s , "  
p . 8 A ,  ( J u n e  I S ,  1785) .

8/ S o u r c e  o-f d a t a :  B e s t ' s  P r o p e r t y / C a s u a l t y  S t o c k  I n d  x ,
A . M .  B e s t  a n d  C o m p a n y ,  O l d w i c k ,  N J .  D e c e m b e r  31 ,  1984 
i n d e x  = 416 .3 0 ;  N o v e m b e r  20 ,  1935 i n d e x  = 6 0 0 .0 6 .  D ow  J o n e s  
I n d u s t r i a l  A v e r a q e  D e c e m b e r  31 ,  1984 = 1211 .57 ;  N o v e m b e r  20 ,  
1985 = 1441 .37 .

9/ A c c o r d i n g  t o  t h e  I n s u r a n c e  I n f o r m a t i o n  I n s t i t u t e ' s  
E x e c u t i v e  L e t t e r  o f  A u g u s t  26 ,  1985,  P o l i c y h o l d e r  s u r p l u s  
g r e w  f r o m  $5 8 .2  b i l l i o n  a s  o f  6/30/84 t o  $ 6 6 .0  b i l l i o n  a s  o f  
6/30/85 .

10/ " T h e  d a y  c a r e  f a c i l i t i e s  h a v e  b e e n  c a u g h t  u p  i n  t h i s  
a v a i l a b i l i t y  c r u n c h  a n d  a r e  b e i n g  d e e m e d  h i g h e r  r i s k ,  n o t  
n e c e s s a r i l y  b a s e d  o n  a  c l a i m s  e x p e r i e n c e  b u t  d u e  m o r e  t o  a n  
i n s u r a n c e  h y s t e r i a  . . . "  T e s t i m o n y  o f  E d w a r d  J .  M u h l , 
I n s u r a n c e  C o m m i s s i o n e r  o f  t h e  S t a t e  o f  M a r y l a n d ,  b e f o r e  t h e  
H o u s e  S e l e c t  C o m m i t t e e  o n  C h i l d r e n ,  Y o u t h  a n d  F a m i l i e s ,  J u l y  
30 ,  1985.

11/ " A n y  p e r m a n e n t  s o l u t i o n  ( o f  t h e  d a y  c a r e  i n s u r a n c e  
c r i s i s )  w i l l  r e q u i r e  s i g n i f i c a n t  c h a n g e s  i n  t h e  t o r t  s y s t e m . "  
T e s t i m o n y  o f  F r a n k  N e u h a u s e r , V i c e - P r e s i d e n t  a n d  A c t u a r y  f o r  
A I G  (a  l e a d i n g  i n s u r e r  o f  d a y  c a r e  c e n t e r s )  b e f o r e  t h e  H o u s e  
S e l e c t  C o m m i t t e e  o n  C h i l d r e n ,  Y o u t h  a n d  F a m i l i e s ,  J u l y  30 ,  
1985.

12/ " T h e  c o u n t r y w i d e  e x p e r i e n c e  f o r  t h o s e  c o m p a n i e s  
r e p o r t i n g  p r e m i u m  a n d  l o s s  d a t a  t o  t h e  I n s u r a n c e  S e r v i c e s  
O f f i c e  . . .  a p p e a r s  t o  c o n f o r m  w i t h  t h e  c u r r e n t  l o s s
e x p e r i e n c e  f o r  t h e  m a j o r i t y  o f  c o m m e r c i a l  i n s u r a n c e  l i n e s  . 
( t h e s e  d a t a )  d o  n o t  s u g g e s t  t h a t  i n s u r e r s  s h o u l d  a b a n d o n  t h e  
m a r k e t . "  T e s t i m o n y  o f  J a m e s  L .  K i m b l e ,  S e n i o r  C o u n s e l ,  
A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  b e f o r e  t h e  H o u s e  S e l e c L  
C o m m i t t e e  o n  C h i l d r e n ,  Y o u t h  a n d  F a m i l i e s ,  J u l y  3 0 ,  1985.
T h e  t e s t i m o n y  w a s  a l s o  e n d o r s e d  b y  t h e  A l l i a n c e  o f  A m e r i c a n  
I n s u r e r s .

13/ J o u r n a l  o f  C o m m e r c e . " T o u g h e r  I n s u r a n c e  R u l e s  L o o m , "  
p . l A ,  ( O c t .  10,  1985) .

14/ S e e ,  f o r  i n s t a n c e ,  t h e  N a t i o n a l  U n d e r w r i t e r ,  11/20/81 ,  
p a g e  1 ,  w h e r e  i t  s a y s :

A l a r g e  c o m m e r c i a l  u m b r e l l a  ( l i a b i l i t y )  r i s k  c a m e  u p  f o r  
r e n e w a l  a n d  w a s  r a t e d  a t  $1 05 ,0 00 ,  a b o u t  t h e  s a m e  a s  t h e  
p r e v i o u s  y e a r .  B u t  t h e  i n s u r e d  w a s  n o t  s a t i s f i e d .  A w a r e  
o f  t h e  a g g r e s s i v e  r a t e  c o m p e t i t i o n  i n  t h e  c o m m e r c i a l  l i n e s  
m a r k e t  t o d a y ,  h e  d e c i d e d  t o  s h o p  a r o u n d .  H e  a p p r o a c h e d  a 
s e c o n d  a g e n t ,  w h o  s u b m i t t e d  t h e  v e r y  s a m e  r i s k  t o  a 
d i f f e r e n t  c o m p a n y ,  w h i c h  o f f e r e d  t o  w r i t e  i t  f o r - j u s t  
$20 , 000.
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B u t  t h e  i n s u r e d  w a s  s t i l l  n o t  h a p p y .  H e  c o n t i n u e d  
s h o p p i n g  a n d  e v e n t u a l l y  t h e  o r i g i n a l  c o m p a n y ,  w h i c h  
o r i g i n a l l y  w a n t e d  $105 .000 c a m e  b a c k  a n d  t o o k  t h e  b u s i n e s s  
{ o r  .$5,000.  T h a t ' s  r i g h t .  $ 5 . 0 0 0 . ( E m p h a s i s  a d d e d . )

15/ N A I I  a n d  I S O ,  "1985:  A C r i t i c a l  Y e a r , "  p . 30 ( S p r i n g  
1985) .  T h i s  q u o t e  h a s  b e e n  c u r i o u s l y  l a c k i n g  i n  a n y  r e f e r e n c e  
m a d e  t o  t h i s  d o c u m e n t  b y  i n s u r e r s  i n  p r e v i o u s  t e s t i m o n i e s .  
( S e e ,  W a l t e r s ,  s u p r a . )

16/ P e n n s y l v a n i a  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t ,  (42 
P a .  CSA 8541 e t .  s e q . )

17/ S l o a n ,  F r a n k  A . ,  " S t a t e  R e s p o n s e s  t o  t h e  M a l p r a c t i c e  
I n s u r a n c e  ' C r i s i s '  o-f t h e  1970s:  An  E m p i r i c a l  A n a l y s i s , "  9 
J o u r n a l  o f  H e a l t h  P o l i t i c s .  P o l i c y  a n d  L a w . 629 ( W i n t e r  
1985) .

a /  S o u r c e :  US D e p a r t m e n t  o-f C o m m e r c e ,  B u r e a u  o f  E c o n o m i c  A n a l y s i s ,  
b /  S o u r c e :  B e s t s  M a n a g e m e n t  R e p o r t s . D e c e m b e r  31 ,  1984,  p a g e  1.  

L i f e  I n s u r a n c e  F a c t  B o o k , p a g e  56.
B l u e  C r o s s  A s s o c i a t i o n ,  T e l e p h o n e  c a l l  o f  1/25/85 .

19/ T h e  l a w  w a s  e u p h e m i s t i c a l l y  e n t i t l e d  t h e  " F T C  
I m p r o v e m e n t s  A c t  o f  1979.  11

20/ S e e  S t a t e m e n t  o f  t h e  H o n o r a b l e  C l a u d e  P e p p e r  b e f o r e  t h e  
S u b c o m m i t t e e  o n  M o n o p o l i e s  a n d  C o m m e r c i a l  L aw  o n  t h e  
I n s u r a n c e  I n d u s t r y ' s  A n t i t r u s t  E x e m p t i o n ,  A p r i l  11 ,  1984; 
f o u n d  a t  p a g e  5 o f  t h e  S u b c o m m i t t e e ' s  r e p o r t ,  C o m p e t i t i o n  i n  
t h e  I n s u r a n c e  I n d u s t r y  ( S e r i a l  N o .  127) .

21/ S e e ,  f o r  i n s t a n c e ,  I s s u e s  a n d  N e e d e d  I m p r o v e m e n t s  i n  
S t a t e  R e g u l a t i o n  o f  t h e  I n s u r a n c e  B u s i n e s s . G e n e r a l  
A c c o u n t i n g  O f f i c e  ( O c t .  9 ,  1979) ( h e r e i n a f t e r ,  GAO I s s u e s ) ;
T h e  I n v i s i b l e  B a n k e r s , A n d r e w  T o b i a s  ( L i n d e n  P r e s s ,  1982) ;
T h e  L i f e  I n s u r a n c e  G a m e , R a n a l d  K e s s l e r  ( H o l t ,  R i n e h a r t  a n d  
W i n s t o n ,  1 9 8 5 ) ; " P r o t e c t i o n  f o r  S a l e :  T h e  I n s u r a n c e  I n d u s t r y , "
NBC-TV  N e w s  (1981) ;  R i s k .  R e a l i t y  a n d  R e a s o n , t h e  C o n f e r e n c e  
o f  I n s u r a n c e  L e g i s l a t o r s  ( S e o t e m b e r  1983) .
O n e  o f  t h e  t e s t s  o f  s t a t e  p r e p a r e d n e s s  t o  d e a l  w i t h  a  c r i s i s  
i n  a v a i l a b i l i t y  a n d  p r i c i n g  o f  l i a b i l i t y  i n s u r a n c e  i s  
a c t u a r i a l  s t a f f .  O f  t h e  52 s t a t e s  ( i n c l u d i n g  DC a n d  P u e r t o

18/

I  t e rn
1984 A m o u n t  S p e n t  

i n  B i l l i o n s  a/

C o l u m n  (1) - 
1984 D i s p o s a b l e  

I n c o m e  o f  $2 ,57 8 .1  
B i l l i o n  a/

F o o d
H o u s i n g
P e r s o n a l  I n c o m e  

T a x e s  
I N S U RA NC E  b /

3 02 .6  
287.1

444 .3
397 .8

17.27.
15 .4

11 .7
11. 1

15



R i c o )  N I C O  s u r v e y e d ,  we  - f i n d  t h a t  26 h a v e  a c t u a r i e s .  S o  o n e -
h a l f  o f  t h e  s t a t e s  h a v e  n o  a c t u a r i e s  a t  a l l .
T h e r e  a r e  62 a c t u a r i e s  e m p l o y e d  b y  t h e  s t a t e s ,  o f  t h e  7 , 682  
a c t u a r i e s  i n  t h e  n a t i o n .  I t  i s  w e l l  k n o w n  i n  t h e  i n d u s t r y  
t h a t  t h o s e  b e s t  s u i t e d  t o  d e a l  w i t h  m a t t e r s  p e r t a i n i n g  t o  
l i a b i l i t y  i n s u r a n c e  a r e  t h o s e  w h o  h a v e  p a s s e d  t h e  
e x a m i n a t i o n s  e n a b e l i n g  t h e m  t o  b e  " F e l l o w s "  i n  t h e  C a s u a l t y  
A c t u a r i a l  S o c i e t y .  S t a t e  r e g u l a t i o n  h a s  o n l y  8 s u c h  p e r s o n s .
T h e y  a r e  e m p l o y e d  b y  o n l y  5 s t a t e s  [ C o n n e c t i c u t  <1>,
M a s s a c h u s e t t s  < l > i  M i c h i g a n  ( 1 ) ,  New  J e r s e y  (1) a n d  N ew  Y o r k
(4) . 3
A e t n a  L i f e  a n d  C a s u a l t y  I n s u r a n c e  C o m p a n y  a l o n e  e m p l o y s  126 
a c t u a r i e s .  T r a v e l e r s  h a s  100.

S o u r c e  o f  D a t a : A m e r i c a n  A c a d e m y  o f  A c t u a r i e s  1985 Y e a r b o o k
a n d  D i r e c t o r y  o f  M e m b e r s  b y  B u s i n e s s  A f f i l i a t i o n .

22/ P u b l i c  L a w  90-448,  82 S t a t .  476; 12 U . S . C .  1 7 4 9 b b b ,
42 U . S . C .  4011.

23/ M e e t i n g  t h e  I n s u r a n c e  C r i s i s  o f  O u r  C i t i e s . A r e p o r t  o f  
t h e  P r e s i d e n t ' s  N a t i o n a l  A d v i s o r y  P a n e l  o n  I n s u r a n c e  i n  R i o t -  
A f f e c t e d  A r e a s ,  J a n u a r y ,  1968,  p .  1.

24/ S e e  E x h i b i t  I I  f o r  a  c o p y  o f  t h e  l e t t e r  t o  t h e  J u s t i c e  
D e p a r t m e n t .

25/ 15 USC  3901 e t .  s e q .  a n d  1983 a m e n d m e n t s .

26/ GAO I s s u e s , p . 35 .

27/ I b i d . , p . 176
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DAI  A U N D E R L Y l l . u  C HARTS  I  & 4

C O M M E R C I A L  L I A B I L I T Y I N S U R A N C E  P R O F I T A B I L I T Y  S T A T I S T I C S  C D
R a t e  o f R e t u r n  o n  N e t W o r t h  (2)

E a r n e d  P r e m i u m £
/ e a r O i l  11 i o n s  o f  £) A c t u a l  R0R A l l  A m e r i c a n  I n d u s t r y

1976 $4160 277. 13.37.
1977 5 * 5 39 13 . 5
1978 7334 27 1 4 . 3
1979 7943 26 1 5 . 9
1980 7969 23 1 4 .4
1931 7416 15 1 4 . 0
1982 6627 3 1 1 . 0
1983 6671 -2 1 1 . 5

A v e r a g e 197. 13.57.

C l )  S o u r c e : N a t i o n a l  A s s o c i a t i o n  o-f I n s u r a n c e  C o m m i s s i o n e r s
R e p o r t  o n  P r o - f i t a b i  1 i t y , B y  L i n e ,  B y  S t a t e .

(2) R a t e  o t  R e t u r n  o n  n e t  w o r t h  e s t i m a t e d  f r o m  t h e  N A I C  R e p o r t e d  
I n s u r a n c e  O p e r a t i n g  P r o f i t  o n  E a r n e d  P r e m i u m s  b y  c o n v e r t i n g  
t o  n e t  w o r t h  b y  m u l t i p l y i n g  b y  a 2 :1 P r e m i u m / N e t  W o r t h  R a t i G .  
I n v e s t m e n t  I n c o m e  o n  S u r p l u s  i s  a d d e d  a t  a n  a s s u m e d  a f t e r  
t a x  y i e l d  a s  f o l l o w s :  1976,  5 .07 . ;  1977,  5 .57. ;  1978 ,  6.07. ;
1979,  6.57. ;  1980,  7.07. ;  1981,  7.57. ;  1982 ,  8 .07. ;  1983 ,  8 .57 . .

(3) F o r t u n e  500 . 1976-1980; B u s i n e s s  We e k .  1981-1983.

NO T E :  H a d  t h e  i n s u r e r s  n o t  c u t  p r e m i u m s  a f t e r  1980 b u t  h e l d  t h e m
c o n s t a n t ,  t h e  R a t e  o f  R e t u r n  o n  N e t  W o r t h  w o u l d  h a v e  b e e n :

1981
1982 
1933

8 - y e a r  a v e r a g e

297.
377.
317.

307.

T h e  p r o b l e m  i s  c l e a r l y  r a t e  c u t t i n g ,  n o t h i n g  e l s e !
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BACKGROUND

Dn  M a y  16 ,  19S5 ,  t h e  M e d i c a l  M u t u a l  L i a b i l i t y  I n s u r a n c e  
S o c i e t y  o-f M a r y l a n d  (MML I S )  f i l e d  f o r  a n  i n c r e a s e  i n  
m a l p r a c t i c e  p r e m i u m s  D f  *297. .  T h e  f i l i n g  a l s o  r e q u e s t e d  
c h a n g e s  i n  t h e  r e l a t i v i t i e s  b e t w e e n  c l a s s e s ,  t h e  m o s t  n o t a b l e  
o f  w h i c h  w a s  a  o n e - t h i r d  i n c r e a s e  i n  C l a s s  B (DB/GYN  
t u r g e r y ) .  T h e  t o t a l  i m p a c t  o f  t h e  o v e r a l l  r a t e  c h a n g e  o f  
■<-297. a n d  t h e  c l a s s  r e l a t i v i t y  c h a n g e  o f  + 3 3 . 3 %  D n  OB /GYN  
s u r g e o n s  w a s  t o  i n c r e a s e  t h e i r  r a t e s  b y  66 .77 . .  F o r  t h e  
h i g h e s t  r a t e d  t e r r i t o r y ,  t h e s e  d o c t o r s  h a d  t h e i r  r a t e s  r a i s e d  
f r o m  $2 5 ,4 2 9  t o  $ 4 2 , 3 9 3 .  T h i s  d i d  n o t  p l e a s e  t h e  OB/  GYN 
c o m m u n i t y .

WAS T H E  O V E R A L L  297. R A T E  I N C R E A S E  J U S T I F I E D ?

I n  m y  o p i n i o n ,  t h e r e  w a s  n o  j u s t i f i c a t i o n  ror  a n  o v e r a l l  r a t e  
i n c r e a s e  o f  297. .  I n d e e d ,  I  b e l i e v e  t h a t  t h e  f i l i n g  s u p p o r t s  
a  r e d u c t i o n  i n  p r e m i u m s  r a t h e r  t h a n  a n  i n c r e a s e .  H e r e ' s  w h y :

o  T h e  f i l i n g  i n c o r r e c t l y  a s s u m e s  t h a t  t h e  y i e l d  o n  
i n v e s t m e n t s  t h a t  t h e  M M L I S  w i l l  e a r n  i s  5 % ,  a n  
u n r e a l i s t i c a l l y  l o w  a s s u m p t i o n ,  a n d

o T h e  f i l i n g  i n c o r r e c t l y  a s s u m e s  t h a t  i n f l a t i o n  i n  t h e  
f u t u r e  w i l l  b e  a t  d o u b l e - d i g i t  l e v e l s .

W h e n  p r o p e r  a s s u m p t i o n s  a r e  m a d e  o n  j u s t  t h e s e  t w o  i t e m s ,  
e v e n  a c c e p t i n g  o t h e r  m a j o r  a s s u m p t i o n s  ( s u c h  a s  t h e i r  
r e s e r v e s  a r e  a c c u r a t e ) ,  a  r a t e  r e d u c t i o n  o f  10 .5%  i s  
i n d i c a t e d .

HOW S H O U L D  I N V E S T M E N T  I N C O M E  B E  F A C T O R E D  I N ?

T o  d o  t h e  j o b  p r o p e r l y ,  a  f u l l  b l o w n  t o t a l  r e t u r n  a n a l y s i s  
s h o u l d  b e  u n d e r t a k e n .  T h e  N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  
C o m m i s s i o n e r s  a d o p t e d  t h e  t o t a l  r e t u r n  a p p r o a c h  a t  t h e i r  
J u n e ,  1984 m e e t i n g ,  a n d  i s s u e d  a  r e p o r t  d e t a i l i n g  s e v e r a l  
a p p r o a c h e s .  U n d e r  a  t o t a l  r e t u r n  a p p r o a c h ,  a l l  i n c o m e  i s  
a n a l y z e d  t o  d e t e r m i n e  w h a t  o v e r a l l  p r o f i t  t h e  c o m p a n y  w i l l  
m a k e  u n d e r  a  g i v e n  s e t  o f  r a t e s  a n d  a  c o m p a r i s o n  o f  t h a t  
p o t e n t i a l  e a r n i n g  p o w e r  t o  t h e  n e e d e d  m a r g i n  t o  a t t r a c t  r i s k  
c a p i t a l  i s  u n d e r t a k e n .  I t  i s  a  s o p h i s t i c a t e d ,  h i g h l y  
d e s i r a b l e  a p p r o a c h  t h a t  s h o u l d  b e  u s e d  i n  M a r y l a n d ,  a s  t h e  
N A I C  r e c o m m e n d e d  f o r  a l l  r e g u l a t e d  l i n e s .

I n  t h a t  t h e  f i l i n g  w a s  w o e f u l l y  s h o r t  o f  t h e  d a t a  n e e d e d  t o  
u n d e r t a k e  t o t a l  r e t u r n  a n a l y s i s ,  I  d e c i d e d  t o  a c c e p t ,  f o r  
r e v i e w  p u r p o s e s ,  t h e  M M L I S  a p p r o a c h  t o  d i s c o u n t i n g  t h e  c a s h  
f l o w s  ( t ' e i r  E x h i b i t  5 ,  my E x h i b i t  " A " ,  a t t a c h e d ) .  On  my 
e x h i b i t ,  y o u  w i l l  s e e  t h e  M M L I S  a p p r o a c h  a s  t y p e d  a n d  m i n e  i n



h a n d w r i t i n g .  M M L I S  d i s c o u n t e d  t h e  l o s s e s  b a s e d  o n  a  
d i s t r i b u t i o n  o f  l o s s e s  p a i d  b y  t i m e .  P r e s u m a b l y  t h i s  i s  
b a s e d  o n  t h e i r  M a r y l a n d  e x p e r i e n c e ,  t h e  f i l i n g  d o e s  n o t  
i d e n t i f y  t h a t .

T h e  a v e r a g e  c l a i m  t a k e s  a  b i t  o v e r  7 y e a r s  t o  p a y .  T h i s  
m e a n s  t h a t  M M L I S  h o l d s  t h e  m o n e y  i n  r e s e r v e  f o r  t h a t  l o n g  
b e f o r e  t h e y  p a y  t h e  a v e r a g e  c l a i m .  O b v i o u s l y  t h i s  m e a n s  t h a t  
t h e  r e s e r v e s ,  w h i c h  a r e  f u l l y  f u n d e d  t o d a y  u n d e r  s t a t u a t o r y  
a c c o u n t i n g  r u l e s ,  w i l l  p r o d u c e  a  s i g n i f i c a n t  a m o u n t  o f  
i n v e s t m e n t  i n c o m E .

T h e  M M L I S  a p p r o a c h  a s s u m e s  t h a t  t h e y  w i l l  e a r n  5/i o n  t h e i r  
i n v e s t e d  r e s e r v e s .  T h i s  i s  o b v i o u s l y  t o o  l o w .  M M L I S  h a s  
e a r n e d ,  a c c o r d i n g  t o  t h e i r  1984 A n n u a l  S t a t e m e n t ,  t h e  
f o l l o w i n g  y i e l d s  o n  t h e i r  t o t a l  a s s e t s  ( i n c l u d i n g  a s s e t s  n o t  
i n v e s t e d  o r  u s e d  f o r  b u s i n e s s — s u c h  a s  p r o p e r t i e s )  t h e  
f o l l o w i n g :

1982 9 . 1 %

1983 B . 9 %

1984 9 . 3 %

O t h e r  f i l e r s  r e c o g n i z e  t h a t  t h e  y i e l d  i s  n o t  s o  a b s u r d l y  l o w .  
F o r  e x a m p l e ,  o n  M a y  17,  19B5 t h e  l e a d i n g  w r i t e r  o f  m e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  i n  t h e  c o u n t r y ,  S t .  P a u l  s u b m i t t e d  a  
f i l i n g  i n  S o u t h  C a r o l i n a  i n  w h i c h  i t  u s e d  a  1 0 .5 %  y i e l d  t o  
d i s c o u n t  t h a t  s t a t e ' s  c a s h  f l o w ,  ( s e e  my  E x h i b i t  "B">

I  ha'- 3n t o  u s e  a  10% d i s c o u n t  r a t e ,  w h i c h  i s  r e a s o n a b l e
f o r  if i n v e s t e d  a s s e t s  o f  M M L I S .  T h a t  c h a n g e  i s  s h o w n  o n  
E x h i b i t  " A " .  I t  r e s u l t s  i n  a  d i s c o u n t  f o r  i n v e s t m e n t  i n c o m e  
o f  43% r a t h e r  t h a n  26% b a s e d  o n  t h e  u n j u s t i f i e d  5% y i e l d  
a s s u m p t i o n .  I f  t h a t  c h a n g e  i s  c a r r i e d  t h r o u g h  t o  t h e  r a t e  
l e v e l  i t s e l f ,  t h e  r a t e  f i l i n g  w o u l d  h a v e  b e e n  f o r  a  r e d u c t i o n  
i n  r a t e s  o f  1 . 4 %  r a t h e r  t h a n  a n  i n c r e a s e  o f  29% .  T h e  
c a l c u l a t i o n  o f  t h e  r e d u c t i o n  i s  f o u n d  o n  E x h i b i t  
a t t a c h e d .

T R E N D

M M L I S  d i s p l a y e d  i t s  o w n  M a r y l a n d  d a t a  f o r  t r e n d  o n  i t s  
E x h i b i t  4 ,  my  E x h i b i t  MD " .  I t  c a r e f u l l y  a n a l y z e d  t h e  d a t a  
a n d  c o n c l u d e d  t h a t  t h e  r a n g e  o f  r e s u l t s  w e r e  b e t w e e n  a n  
a n n u a l  t r e n d  c f  + 7 . 8 %  b a s e d  o n  s t r a i g h t  l i n e  p r o j e c t i o n ,  a n d  
+ 9 . 3 %  b a s e d  o n  e x p o n e n t i a l  l i n e  p r o j e c t i o n .  T h e  d a t a  a r e  
c o m p a n y  s p e c i f i c  a n d  M a r y l a n d  s p e c i f i c  a n d t h r o u g h  t h e  m o s t  
r e c e n t  y e a r ,  1983.

F o r  s o m e  r e a s o n ,  t h e  f i l e r  t h e n  d i s p l a y s  d a t a  f o r  o t h e r  
i n s u r e r s ,  f o r  o t h e r  s t a t e s ,  t h a t  i s  o l d  d a t a .  ( S e e  E x h i b i t



" E " ) .  T h i s  e x p e r i e n c e  i s  f r o m  a  p e r i o d  o f  h i g h  i n f l a t i o n  a n d  
i s  n o t  r e l e v a n t ,  i n  my o p i n i o n  t o  t h e  c a s e  a t  h a n d .  F o r  o n e  
t h i n g ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  r e p o r t e d  t h a t  m e d i c a l  
i n f l a t i o n  r a t e s  i n  t h e  n a t i o n  a r e  b e l o w  10%,  c e r t a i n l y  n o  
w h e r e  n e a r  t h e  16% f i g u r e  t h a t  t h e  i r r e l e v a n t  d a t a  p r o d u c e .  
T h e s e  d a t a  s h o u l d  n o t  b e  g i v e n  w e i g ’ t ,  i n  my  e s t i m a t i o n .

I  s e l e c t e d  a  t r e n d  o f  9% f o r  t h e  p u r p o s e s  o f  t h i s  r e v i e w .  I t
g i v e s  w e i g h t  t o  t h e  f a c t  t h a t  t h e  e x p o n e n t i a l  l i n e  h a s  a
s l i g h t l y  b e t t e r  " f i t "  t o  t h e  d a t a  a n d  i s  w i t h i n  t h e  r a n g e  a s
c a l c u l a t e d  b y  M M L I S ,  b u t  n e a r  t h e  e x p o n e n t i a l  s i d e .  I  a l s o  
c h o s e  t o  a p p l y  t h e  t r e n d  e x p o n e n t i a l l y  ( t h i s  g i v e s  a  h i g h e r  
a n s w e r  t h a n  u s i n g  a  s t r a i g h t  l i n e ) .

L o o k i n g  a g a i n  a t  E x h i b i t  " C " ,  t h e  u s e  o f  t h e  a m e n d e d  t r e n d ,  
c o u p l e d  w i t h  t h e  10% y i e l d  a s s u m p t i o n  p r o d u c e s  a n  i n d i c a t e d  
r a t e  l e v e l  r e d u c t i o n  o f  10 .5%

S E N S I T I V X T Y  A N A L Y S I S

I f  w e  u s e d  a  y i e l d  o f  o n l y  9% ( l e s s  t h a n  M M L I S  e a r n s ,  e v e n  o n  
a l l  a s s e t s  i n c l u d i n g  c a s h )  a n d  u s e  a  t r e n d  o f  10% ( e h i c h  i s  
m o r e  t h a n  t h a t  r e a l i z e d  b y  M M L I S  a n d  m o r e  t h a n  t h a t  i n  t h e  
n a t i o n  t o d a y )  t h e  i n d i c a t e d  r a t e  w o u l d  b e  a  r e d u c t i o n  o f
0 . 9 % .

A N A L Y S I S  O F  C L A S S I F I C A T I O N  CHANG ES

I n c r e d i b l y ,  t h e r e  i s  . b s o u l t e l y  n o  j u s t i f i c a t i o n  f o r  t h e  
c h a n g e s  i n  t h e  c l a s s i f i c a t i o n  d i f f e r e n t i a l s  e m p l o y e d  b y  M ML I S  
c o n t a i n e d  i n  t h e  f i l i n g .  T h e  e n t i r e  " j u s t i f i c a t i o n "  f o r  t h e  
c h a n g e  i s  f o u n d  o n  E x h i b i t  " F " ,  a t t a c h e d .

T h e r e  a r e  o t h e r ,  m o r e  m i n o r  c h a n g e s  m a d e  w i t h o u t  a  s h r e a d  o f  
e v i d e n c e ,  s u c h  a s  t h e  t e r r i t o r i a l  r e l a t i v i t y  c h a n g e s ,  a n d  t h e  
i n c r e a s e d  l i m i t s  c h a n g e s .

B A L A N C E  S H E E T

M M L I S  i s  a s  s o l i d  a n  i n s u r e r  a s  t h e r e  c a n  b e .  T h e i r  1984 
b a l a n c e  s h e e t  s h o w s  t h a t  t h e  c o m p a n y  e n j o y s  a  p r e m i u m / s u r p l u s  
r a t i o  o f  1 . 2  t o  1 .  T h i s  c o m p a n y  a p p e a r s  t o  b e  o v e r —  
c a p i t a l i z e d .  I f  t h e  r a t e m a k i n g  h a s  f o l l o w e d  t h e  c u r r e n t  
f i l i n g  a p p r o a c h ,  i t  i s  n o  w o n d e r .
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CONCLUSION

T h i s  - f i l i n g  i s  n o t  j u s t i f i e d .  A n  o v e r a l l  l e v e l  d e c r e a s e
o-f 10 .5%  i s  n e e d e d ,  n o t  a  2 9% i n c r e a s e .  T h e  c l a s s  c h a n g e s  
w h i c h  s o  s h a r p l y  i m p a c t  t h e  OB/GVM s u r g e o n  g r o u p  i s  n o t  
j u s t i f i e d  i n  t h e  f i l i n g ,  a l t h o u g h  t h e i r  m a y  b e  e x p e r i e n c e  
s o m e w h e r e  t h a t  s u p p o r t s  t h a t  c h a n g e .  T h e  f i l i n g  s h o u l d  h a v e  
b e e n  d i s a p p r o v e d .  I t  i s  p a r t i c u l a r l y  a b u s i v e  t o  o b s e r v e  a  
6 6 . 7 %  i n c r e a s e  f o r  OB /GYN  s u r g e o n s  w i t h  n o  j u s t i f i c a t i o n .  Dn  
t h e  b a s i s  o f  t h e  f i l i n g ,  t h e  OB/GYM r a t e  s h o u l d  h a v e  b e e n  
d e c r e a s e d  b y  1 0 . 5 % .  T h i s  m e a n s  t h a t  t h e  OB /GYN  s u r g e o n s  i n  
M a r y l a n d  m a y  b e  p a y i n g  a b o u t  B5% t o o  m u c h .


