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MEMOR/mMDUM State of Alaska

to Rod Betit, Director DATE June 21, 1984
Division of Public Assistance
Dept, of Health & Social Svcs FILe o 366-516=-84

TELEPHONE NO 465-3603

from  Norman C. Gorsuch SUBJECT Retroactive Benefits
Attorney General under AS 44.77.010-
MSOrCAtD Sv* AAL??,

By: Linda M. Cerr
Assistant Att ey General
Human Services-Juneau

You have inquired whether * *3.77.010 prohibits pay—

ment of medical claims filed greatei “an six months after
medical service was provided or third pa ™ payment was received,
in li*ht _of fair hearing or judicial d ions granting retroac—

tive medicaid eligibility to recipients for whom claimants have
submitted untimely claims.

AS 44.77.010 creates an absolute bar to payment of
claims submitted after six months of the date medical service was
provided or third party payment was received.

AS 44_.77.010 provides 1in pertinent part:

Presentation of Claims, (a) Every claim for reim-
bursement for money expended...shall be promptly
presented to the appropriate administrative or
executive officer for approval and payment.

(b For the purposes of Tfiling claims for
medical services provided under AS 47 .07 or
47.25.120 - 47.25.300, "promptly™, 1in (a) of this
section, means within six months after the date
the service was provided or third-party payment
was received. No such claim may be paid which 1is
not filed within that period; no inference to the
contrary may be drawn trom AS 09.10.050, 09.50.250
- 09.50.300, or AS 37.25.010. (Emphasis added).

The attached April 10, 1978 informal attorney general®s
opinion generally discusses the intent of the statute and the
prohibition created. A fair hearing or judicial decision that a
claimant be vretroactively medicaid eligible does not cure a
claimant®s prior failure to have timely filed a claim for reim—
bursement. In light of AS 44.77.010, an adjudication of
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Rod Betit, Director Jurfc 21, 1984
Division of Public Assistance Page 2
366-516-84

retroactive medicaid eligibility requires retroactive payment
only of those <claims filed within six months of service or
third-party payment. 1/

While the division must follow the mandate of the
statute, that 1is not to suggest the statute cannot be challenged.
Both the provider and recipient, however, received actucl notice
of the prohibition on payment of stale claims at the outset: the
provider through both the provider manual and provider
reimbursement agreement, and the recipient through the 1infor—
mation booklet available to assist applicants 1in completing
assistance applications. This fact and the division®s liberal
policy of accepting as timely claims filed within six months of
service by providers on behalf of as yet ineligible applicants,
and by applicants in conjunction with their applications for eli—
gibility or fair hearing, weigh 1in the division®"s fa”or 1in a
balancing of equities. 2/

1/ It is not intended by “ehis opinion to suggest that the
provider, whose ~claim has been denied by the State for
untimeliness under AS 44.77.010(b), may thereafter pursue payment
from the beneficiary of services.

7 AAC 43.050 prohibits providers from charging
beneficiaries the difference between the amount billed and the

amount received 1in payment from the division. It provides that
beneficiaries are only responsible for payment for services not
coverable under medicaid. A judicial or fair hearing decision

that the services are coverable under medicaid even though not
payable under the state plan due to untimely Tfiling, arguably
forbids the provider from billing the beneficiary as well. Where
one of two or more parties must bear the ill consequences of a
particular turn of events, in this case the denial of
reimbursement for medical services rendered due to an untimely
claim, it 1is not unreasonable to saddle the provider, the party
responsible for the u-.timely filing, to bear the consequences of
its failure to act.

2/ But see the suggestion- in the April 10, 1978 opinion that a
curative amendment to AS 44.77.010, allowing the department to
accept stale claims when it determines that the untimely filing
was not the fault of the claimant or that it resulted from

excusable neglect, would narrow the affected class sufficiently
to better satisfy a court"s notions or equity.
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Rod Betit, Director i June 21, 198A
Qiuisjpng pf Public Assistance Page 3

*

Should the division deny the pending claims Eursuant_to
btain review

the prohibition at AS 44.77.010(b), a claimant may o
of the division®"s action by applying within 60 days to the
Department of Administration, at Juneau. If the Department of

Administration rules adversely to the claimant, the claimant must
bring an action in the Superior Court within 30 days of his

?g%Eg%_ongiﬁth$§U%B(8{_deC|S|on by the Department of Adminis—

LMC -gmw
cc: Jeff Hubbard
Kim Busch
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Alasia Htate legislature

Senate

Committee on
Community anb r jional Affairs

Official Business

December 19, 1985

Dr. Robert W. Robinson, 11, DMD
Valley Dental Clinic, Inc.
Suite 212, Land Company

P. 0. Box 871687

Wasilla, AK 99687

Dear Dr. Robinson:

Senaior Eclna DeVries Chairman

Memoers
Senaicr Ferguson. Vice Cnatrr-an
SenalorCogruii
Senator Sturguie.vsti
Senator v Fiscrter

Poucn V
-i-neau. Aiasna 993!

Senator DeVries wanted me to send along to you the

attached letter she received from Commissioner John Pugh.

As of this date, Senator DeVries intends to introduce her

bill (the work draft mailed to you earlier).

She will be in

Juneau after January 13 and will welcome any comments you may

have.
Sincerely,
Yvonne M. Alford
Professional Assistant to
SENATOR EDNA DEVRIES

atch

cc: ."lartha Dearborn, Alaska Dental Society
Sam Kito



Alaska Denial Society
3400 Spenard Road. Suite 10
Anchorage, Alaska 99503

(907) 277-4675
December 11, 1985
Senator Edna DeVries
Alaska State Legislature I,
Pouch V t

Juneau, Alaska 99811

Dear Senator DeVries:

The draft legislation, enclosed, which was given to Sam Kito in November,
was discussed and unanimously approved/endorsed by the Alaska Dental Society

at their executive council meeting on December 6, 1985.

/vonne Alford communicated to Sam that you would like an ODinion (or comments)
by December 13. I hope we make 1t....

Sincerely
Martha A. Dearborn
Executive Director/Secretary

Alaska Dental Society

cc: Sam Kito
Dr. Robert Robinson



DILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES POUCH H

OFFICEOF THECOMMISSIONER

ASKA 99811

465-3030

DOCUMENT =85-200
December 4, 1985

The Honorable Edna DeVries
Alaska State Senate

P.0. Box 321

Palmer, Alaska 99645

Dear Senator DeVries:

Yvonne Alford asked me to review your proposed changes to AS 44.77.010(b).

The Division of Medical Assistance has also recommended revision to this
statute next session. The Division has drafted extensive changes to AS
44.77.010(b) with the assistance of the Department of Law. The Division of
Medical Assistance®s proposal contains a provision similar to that off( “ed
by Senator DeVries.

Please note that in the Division®s proposal, a bill that is not. submitted
timely would only be eligible for partial payment unless it meets one of
the special conditions. We feel that allowing payment up to 50% will
provide some financial relief in the event of a billing error, but will

also reinforce the importance of complying with the 6 month billing limita—
tion.

Mr. Rod Betit, Director DMA, is the Department contact person on this
issue. Please feel free to discuss this matter directly with him at your
convenience. I hope this provides the information you need to understand
our intentions relative to revision of AS 44.77.010(b).

Thank you for the opportunity to comment.

Sincerely

John R. Pugh
Commissioner

cc: Mr. Rod Betit
Ms. Norma Lang
Ms. 1Iris Barnett, Assistant Attorney General
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November 20, 1985

Senator DeVries requests that you review the
attached draft bill that deals with the

payment of medical services as provided for
in AS 44.77.010(b).

If you have any comments, | would appreciate
receiving them no later than December 13.

Our office phone number 1is 745-3231.
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November 20, 1985

To: Dr. Robinson

From: YvonfejlTOrd

for :/u Senador Edna DeVries

Senator DeVries requests that you review the
attached draft bill that deals with the
payment of medical services as provided for
in AS 44.77.010(b).

If you have any comments, 1 would appreciate
receiving them no later than December 13.
Our office phone number 1is 745-3281.



BILL SHEFFIELD y GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES BOMERI aska soa1t

PHONE:
OFFICE OF THE COMM ISSIONER (907)

465-3030

DOCUMENT =85-189
October 23, 1985

The Honorable Edna DeVries
Alaska State Legislature
137 E. Arctic, Suite 102
P_.0. Box 321

Palmer, Alaska 99645

Dear Senator DeVries:

This 1is in reply to your correspondence on behalf of Robert W. Robinson,
I, D.M.D., concerning non-payment of a Medicaid billing for Kirsten Ekren.

The reason for initial denial of this billing was a determination that the
bill had not been submitted timely as required by Alaska law, AS 44.77.010.

An Attorney General®s opinion dated June 21, 1984 confirmed that the
Department has no discretion in granting exceptions to this law. However,
based on written statements secured from the involved parties, my staff
have concluded that sufficient evidence exists to assume the original
billing was submitted timely even though it was never received by the
Department. Accordingly, we have processed the re-submitted billings for
payment.

The Department is confronted with a number of late billing submissions each
year that must await special legislative approval because of the rigid
requirements of AS 44.77.010. We are pleased that Kirsten Ekren®s bills

could be spared this delay and appreciate your assistance in clearing up
this problem.

For your information, the Administration intends to introduce legislation
during the 1986 session that would authorize the Department of Health &
Social Services greater discretion in situations like this.

Again, thank you for your help.

Sincerely,

John R. Pugh
Commi ssioner

cc: Bill Parker
Robert W. Robinson, 1Il, D.M.D.



SUITE 212 LAND COMPANY
P.O.BOX 871687
WASILLA, ALASKA 99687
(907) 376-3884

Septenber 1, 1985

Nr. Rod Betit

DIVISION OF MEDICAL ASSISTANCE
4040 "B" Street, Suite 101
Anchorage, Alaska 99503

Re: Kirsten Ekrzn
JVH 191062902

Vzai Rod:

I just called Kent Autor with tjouA o”lcz regarding the. status oq my
second level o0& appeal concerning Kirsten Ehxen. Kelt hfiormed me there
was not record o0& my submlttluj any information and nonz tea* on file. Kznt
also stated that Bob 0Ogdzn had left and was possibly handZtng my case at

thz ttmz oft his departure. Kznt also Informed me that August 2S, 7955,
axis tits last day!

I asked him to give you a notz that | did tn fact zatZ. I do hopz
tills was done. A* you can szz, this appzaZ was submitted Nay 10, 19S5,
and was received by your Office Nay 21, 19S5, and again 1 was h foamed that
I would hear from somzonz. It Is now September and 1$ 1 had not Initiated
contact I would still bz In Umbo.

Rod, this Is what started my whole dilemma; l.e., CSC telling mz 1
did not submit a claun. Now I am caught In thz Catch 22 again!

Wrere docs this all exd???

Sincerely,

Robert W. Roblison, 1Il, VNV

cc: Governor Sheffield
Alaska Vestal Society
Senator Jay Kzntula
Senator Edna VeVries
Representative Katzy Hurley

Representative Ron La/cszn
RWR:kh



Valley Dental Clinic, Inc.
/ol Uak, (lohn.iatll, 2) AFD).

SUITE 212 LAND COMPANY
P.O. BOX 871637
WASILLA. ALASKA 99687
(907) 376-3384

September 1, 19S5

s

neau Alaska Q9SH

e Kt eSS

Vear Sifz:

| |c0ulg like to request our assistance, |f at ah g S33|b|e uig
88IC&| problems facm% ¥ ealth pro esm%nals Nﬁ%?oe
Brog%rlnlls see Why some To not want to treat .those who are on medlca sistant

Please review the one case In point, Kirstin Ebren, and related documents
which are enclosed.

| bel _jc vou can follow the sequence of everts as outlined n letter
dated !\By chl '%nnclosure t*q \ ® "

Since sendm% dthls letter, | have recelvEd resgonses rom varioys

PEETIAES SIS, PR By b hom e

l\bwalmo nother four maonths plus Ivave e e and | hav not heard
g2 LT SRS IER ThE B8
e “Bé.é“)nﬂ?f%u mﬁrb%tse“’ a0k 7 o eri A retept of Ca”@%teer' and,
h d%tlon a hand written memo ?rom thew “Crecem g

Xg a letter also xoritten Rod Beti |
Ioldwﬁn (ﬂstn%asette also xoritten today to Rod Betit, who | an now



ﬁegtenilbex 1, 1985
State Orrbudsrran

Please. note, the Lettex gated July 11, 1985, faom Commlls?]loned John
R. Pugh stating that he would toy to nave an aivswed to me withui two weeks.

| |Foulc1 I|ke the ubllcdﬁo be aware 0i what actually ens to peagh
gé()fr%%fs 0 m seﬁn gesr?at%l#s e g\)y mutcgwﬂyénse nmc?neE;urseaGw spend
Just to oblgcun }/)ayment lon a hay Q 83 Senvicel )

$265 %ns Is not an Isolated case. The same Is true with Lauxl Hale fax

Thank you fax youx time and attention Aegaiding this matted.
SIncexely,

Robext 1 Robinson, I, WD

RWR:kh

cC: ?ve nox She éeld
as a entat< 0C ety
enatox d% e
enatox T

Represeniatv Eo“ia'?s%xn'ey



BILL SHEFFIELD, GOVERNOR

POUCH H 01
JUNEAU. ALASKA 99811

DEPT. OF HEALTH AND SOCIAL SERVICES
PHONE:

OFFICE OF THECOMMISSIONER (907)
465-3030

Document No. 85-167

July 11, 1985

The Honorable Edna DeVrir
137 E Arctic, Suite 102
P.0. Box 321

Palmer, Alaska 99645

Dear Senator DeVries:

Thank you for the documents from Dr. Robinson concerning his Medicaid
billing problems.

As this matter will require some time to research, * hope to have a reply
to you within two weeks covering the specifics of Dr. Robinson®s

complaints.

Sincerely,

John R. Pugh
Commissioner

cc: Mr. Rod Betit
Robert W. Robinson 1l, D.M.D.

06-F38LH



Alaska State Legislature
Senate

Official Bsiness Pouch V

Jureau, Alada 93811

MEMORANDUM

February 17, 1986
TO: Senatop Pat Rodey
FROM: Senator Edna DeVries™ N

SUBJECT: SB 364

I DON"T HAVE ANY PROBLEM WITH ADDING THE DEPARTMENT OF
Social Services®™ recommendation except that 1 would want i1tem #5 to
READ "50% AFTER 12 MONTHS™ INSTEAD OF "50% AFTER 6 MONTHS™,

They indicated to me that they did not see a ppoblem with
THAT AMENDMENT,

Please let mF. know if | can be of further assistance.
Edna

FDiVAL



POSITION  PAPERMepartment o Helh &Sidl Savies

POSITION PAPER

Senate Bill 364

Purpose of SB364

SB364 seeks to clarify the Legislature®s intent regarding the
six-month limitation placed on medical providers for filing medical
claims.

Sectional Analysis
SECTION 1

This section waives the six-month filing deadline through an exclusion
defined in Section 2.

SECTION 2

This section gives the state discretion to pay a claim that was not
filed promptly if good cause existed for the late filing. If the
filing deadline were waived, the claim would be paid in full.

Discussion

The Department endorses the sponsor®s efforts to correct inequities in
the present six-month law. The Department would recommend the
following additional changes to SB364:

(1) Language correcting those situations where the third-party payor
was so late in responding to the claim that more than six months
elapsed before the medical provider received the negative
response. The medical provider cannot then “promptly” file the
claim, and is left with no recourse.

(2) Language correcting those situations that arise when a person has
been found ineligible for Medicaid or General Relief Medical, and
then successfully appeals that finding through a judicial or
administrative proceeding only to discover that more than six
months have elapsed since the medical services were provided.
This could be corrected Ly permitting a medical provider to file
claims within six months after the date upon which a court or
administrative hearing officer finds that a person was improperly
found to be ineligible for Medicaid or General Relief Medical.

(3) Finally, while SB364 recognizes that some claims are filed late
for good reasons, the Commissioner of Health & Social Services
should approve payment, at no more than 50 percent of the allowed
charges, of a claim not "promptly"™ filed, if the medical provider
shows ™"good cause"™ for the failure to meet the filing deadline.
This will permit partial payment of the claim, but continue to
stress the importance of the filing a claim timely.
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The estimated state fund impact of SB364 is $14.6 in additional
expenditures annually.

Position

The Department supports SB364 as a needed clarification of the
Medicaid six-month law, however, the Department recommends the changes
noted in Part 111 of this position paper. Language for these
recommended changes can be found in SECTION 1 of CS for CSHB98(HESS)

Recommended By:
Rod Betit, Director
Division of Medical Assistance

Date: 2/6./2&

Approved By:
m R. Pugh, Commix*loner
Ipartment of Health and
Social Services

Date:



Original sponsor: DeVries

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 364 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act establishing the criteria for payment by the
state of claims for certain medical services,"”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.77 is amended by adding a new section to read:

Sec. 44.77.015. CLAIMS FOR MEDICAL SERVICES. €)) For the
purposes of filing claims for medical services provided under AS 47.07
or 47.25.120 - 47.25.300, “promptly,”™ in AS 44.77.010(a), means (1)
within six months after the date of service, or as provided in (b) or
(c) of this section, 1if there is no third-party claim, or (2) within
12 months after the date of service if there is a third-party claim.
Except as provided in (d) of this section, a claim may not be paid if
it is not filed promptly; an 1inference to the contrary may not be
drawn from AS 09.10.050, AS 09.50.250 - 09.50.300, or AS 37.25.010.

(b) In accordance with (a) of this section, a claim ma
considered to be filed promptly if (1) the claim was filed more than
six months after the date of service because the medical provider had
reason to believe that the beneficiary wasineligible for service
under AS 47.07 or AS 47.25.120 - 47.25.300; (2) a court of competent
jurisdiction or an administrative hearing officer finds that the
beneficiary was eligible for service under AS 47.07 or AS 47.25.120 -
47.25.300 on the date of service: and B\ tVio 2qf-ilpd wii-Mri
six months after the date that the court or administrative hearing
officer s final decision is rendered. The beneficiary is responsible

for notifying the medical provider of the judicial or administrative

-1- CSSB 364 (Jud)



finding. If the Department of Health and Social Services has reason
to believe that the medical provider 1is unaware of the judicial or
administrative finding, the department shall make a good-faith effort
to notify the medical provider of the finding.

(©) In accordance with (a) of this section and for good cause
shown, the commissioner of health and social services may authorize
payment to a medical provider of a claim filed within 12 months after
the date of service.

(d) The commissioner of health and social services may authorize
payment to a medical provider of a claim not promptly filed, upon good
cause shown. Payments under this subsection may not exceed 50 percent
of the allowable charges presented in the claim.

ve) In this section,

(1) "beneficiary” means a person who is found to be eligi—
ble to receive mecical services wunder AS 47.07 or AS 47.25.120 -
47.25.300;

(2) "medical provider™ means a person, firm, corporation,
association, or institution that, on the date of service, was approved
to provide medical assistance, in accordance with regulations adopted
by the Department of Health and Social Services.

* Sec. 2. AS 44.77.010(b) 1is repealed.

CSSB 364 (Jud) 0.



Alaska Dental Society

3400 Spenard Road, Suite 10
Anchorage, Alaska 99503
(907) 277-4675

December 11, 1985

Senator Edna DeVries
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Senator DeVries:

The draft legislation, enclosed, which was given to Sam Kito

in November,

was discussed and unanimously approved/endorsed by the Alaska Dental Society

at their executive council meeting on December 6,

Yvonne Alford communicated to Sam that you would
by December 13. I hope we make 1it....

Sincerely,

Martha A. Dearborn
Executive Director/Secretary
Alaska Dental Society

cc: Sam Kito
Dr. Robert Robinson

1985.

like an opinion

(or comments)
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IN THE SENATE BY DEVRIES
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act permitting the state to pay certain untimely

claims.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.77.010(b) 1is amended to read:

(b) For the purposes of Tfiling claims for medical services
provided under AS 47.07 or AS 47.25.120 - 47.25.300, “promptly™, in
(a) of this section, means within six months after the date the ser—
vice was provided or third-party payment was received. Except as
provided in (d) of this section, a [A] claim may not be paid if it 1is
not filed within that period; an- inference to the contrary may not be
drawn from AS 09.10.050, AS 09.50.250 - 09.50.300, or AS 37.25.010.

* Sec. 2. AS 44.77.010 is amended by adding a new subsection to read:
(d) The state may pay a claim that is not presented promptly

the state determines that the untimely filing either was not the fault

of the claimant or resulted from excusable neglect.



/A . MR T m_:{gg ¥/ BILL SHEFFIELD, GOVERNOR
Litar N |.|. .'»n—t\ro (P—iv Vi
POUCHHO]
DEPT. OF HEALTH AND SOCIAL SERVICES JUNEAU ALASKA 99811
PHONE:
OFFICEOF THECOMMISSIONER (907)

465-3030

DOCUMENT #85-200
December 4. 1985

KEC| 3 to

The Honorable Edna DeVries
Alaska State Senate

P.0. Box 321

Palmer, Alaska 99645

Dear Senator DeVries:

Yvonne Alford asked me to review your proposed changes to AS 44.77.010(b).

The Division of Medical Assistance has also recommended revision to this
statute next session. The Division has drafted extensive changes to AS

44 _.77.010(b) with the assistance of the Department of Law. The Division of
Medical Assistance®"s proposal contains a provision similar to that offered
by Senator DeVries.

Please note that in the Division®"s proposal, a bill that is not submitted
timely would only be eligible for partial payment unless it meets one of
the special conditions. We feel that allowing payment up to 50% will
provide some financial relief in the event of a billing error, Lut will

also reinforce the importance of complying with the 6 month billing limita—
tion.

Mr. Rod Betit, Director DMA, is the Department contact person on this
issue. Please feel free to discuss this matter directly with him at your
convenience. I hope this provides the information you need to understand
our intentions relative to revision of AS 44.77.010(b).

Thank you for the opportunity to comment.

Sincerely,

John R. Pugh
Commissioner

cc: Mr. Rod Betit
Ms. Norma Lang
Ms. Iris Barnett, Assistant Attorney General

06-F38LH



BILL SHEFFIELD, GOVERNOR

POUCHH 01
DEPT. OF HEALTH AND SOCIAL SERVICES JUNEAU ALASKA 99811
PHONE:
OFFICE OF THECOMM ISSIONER (907)

465-3030

DOCUMENT #85-189
October 28, 1985

The Honorable Edna DeVries
Alaska State Legislature
137 E. Arctic, Suite 102
P.0. Box 321

Palmer, Alaska 99645

Dear Senator DeVries:

This is in reply to your correspondence on behalf of Robert W. Robinson,
I, D.M.D., concerning non-payment of a Medicaid billing for Kirsten Ekren.

The reason for initial denial of this billing was a determination that the
bill had not been submitted timely as required by Alaska law, AS 44.77.010.

An Attorney General®s opinion dated June 21, 1984 confirmed that the
Department has no discretion in granting exceptions to this law. However,
based on written statements secured from the involved parties, my staff
have concluded that sufficient evidence exists to assume the original
billing was submitted timely even though it was never received by the
Department. Accordingly, we have processed the re-submitted billings for
payment.

The Department 1is confronted with a number of late billing submissions each
year that must await special legislative approval because of the rigid
requirements of AS 44._.77.010. We are pleased that Kirsten Ekren®s bills
could be spared this delay and appreciate your assistance 1in clearing up
this problem.

For your information, the Administration intends to introduce legislation
during the 1986 session that would authorize the Department of Health &
Social Services greater discretion in situations like this.

Again, thank you for your help.

Sincerely,

John R. Pugh
Commissioner

cc: Bill Parker
Robert W. Robinson, 11, D.M.D.



8§ 44.74.200 Alaska Statutes 8 44.77.010

Secs. 44.74.200 — 44.74.260. Department of Fish and Game
Working Capital Fund. [Repealed, § 1 ch 77 SLA 1971]

Legislative history reports. — For
report on ch. 77, SLA 1971 (SB 157), see
1971 House Journal, p. 1228.

Part 7. Claims and Liability.

Chapter
77. Claims Against the State (88 44.77.0i0 — 44.77.070)
80. Liability of the State (88 44.80.010 — 44.80.070)

Chapter 77.Claims Against the State.

Section Section
10. Presentation of claims 50. Authority of department
20. Disallowance by officer 60. Request for attorney general’s opinion

30. Disallowance by Department of 70. Application of procedure
Administration

40. Hearing and judgment on appeal to
department

NOTES TO DECISIONS

Stated in State v. Lundgren Pac.
Conslr. Co., Sup. Ct. Op. No. 1980 (File No.
3888). 603 P.2d 889 (1979).

Sec. 44.77.010. Presentation of claims, (a) Every claim for
reimbursement for money expended, or for compensation for labor,
materials, or supplies furnished, or services given to or for the state,
whether based on a contract or on a ratification, shall be promptly
presented to the appropriate administrative or executive officer for
approval and payment.

(b) For the purposes of filing claims for medical services provided
under AS 47.07 or 47.25.120 — 47.25.300, "promptly”, in (a) of this
section, means within six months after the date the service was pro-
vided or third-party payment was received. A claim may not be paid if
it is not filed within that period; an inference to the contrary may not
be drawn from AS 09.10.050, AS 09.50.250 — 09.50.300, or AS
37.25.010.

(c) For purposes of this chapter, "claim” includes a claim for a
wrongful rejection of a bid proposal or for an arbitrary ai 1
unreasonable cancellation of a bid solicitation. (§ 15-1-1 ACLA 1949;
am § 43 ch 133 SLA 1951; am 88 1, 2 ch 24 SLA 1953; am § 1ch 96

SLA 1974; am § 10 ch 144 SLA 1982)
242

§ 44.7.
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Valley Dental Clinic, Inc.
Rai&it #atc, (lebinlott=1, Jb.M.Th. i SEP n£Co

SUITE 212 LAND COMPANY
P.O. BOX 871687
WASILLA, ALASKA 99687
(907) 376-3884

Septmber L, 1985

%““

QG NEDCAL ASSSTANCE
i\%&orge Ta e Mo
e e obseD

Dean. Rod:
’ust ca ted Kent Anton Wlth [ offlce reg rdbln the status 0
second level ppeal oneernln ten kren. “Kent ormed 'ﬁ ere<
not recor u m |n0g rmatlon ) ﬂ a/vas lle.  Kent
S0 state atB den e gsm a/n &r% ﬁ%
temtgelaoS dsay epart entaso |n m tivat Augu B,

I h
this wagsh%%et"rget%o lltvga Oue% nﬁ/tb?sta%egald\}\%slgunarnltttgﬁ? ” EO B

?weN?a \ec |v{e8 orvnowne )% Xow September anagatml ha nlgtf()lr nitiat thc? t
contact | would s till be in limbo.
Rod, thi h
did no(tdsu nﬁt Iasc aﬁtt St?\[}ﬁ? %‘(’:Vapuoglﬁttd”enme Catch ngggtaelnl ng |
(IJhere does this all end???
Sincerely,

ent OC et
ena Ol' r\)J
ena or [€S

resentat|ve Hurley

te
ARk Bresentatlve EO {arsen



BILL SHEFFIELD, GOVERNOR

POUCH HO't
DEPT. OF HEALTH AND SOCIAL SERVICES JUNEAU ALASKA 99811
PHONE:
OFFICE OF THE COMM ISSIONER (907)

465-3030

Document No. 85-167

July 11, 1985

The Honorable Edna DeVries
137 E Arctic, Suite 102
P.0. Box 321

Palmer, Alaska 99645

Dear Senator DeVries:

Thank you for the documents from Dr. Robinson concerning his Medicaid
billing problems.

As this matter will require some time to research, | hope to have a reply
to you within two weeks covering the specifics of Dr. Robinson®s

complaints.

Sincerely

John R. Pugh
Commissioner

cc: Mr. Rod Betit
Robert W. Robinson 1I, D.M.D

06-F38LH



Valley Dental Clinic, Inc. KEP 5 — EECD
(labsat Wade. (loliMa*i, IL, So.Af.ub.

SUITE 212 LAND COMPANY
P.O. BOX 871687
WASILLA, ALASKA 99687
(907) 376-3884

Septmben 1, 1985

i

Juneau, Alaska 99811

Re: Kimten B
& e

Vean Sin:

I WOU|% like, to ne uett our] ﬁtnlttan e, fi at ajt Pottlble ing
BICBJ pno lemt 'facin ¥ pnorie lﬁlxal* thit Stafe. Rﬁ%%g
g y tome To not want to"tneat thote who one on medlca ittant

Pleate n?wevg the one case in point, Kinttin Eknen, and nelated documevt*
which one enclose

elleve C liow the sequence ofa event* a* outlined in my letten
10, lggg %nncf%)tune ﬁi | y

dated

Smce tendln% thit Iett | have necelved netpontet fao vanlogt
nepneteutatlvet dtenal (ap neciate hen] %ncenp and time.. but,
a}\/]yogI &\ettittan wene tol at they would hean faom the Vivition

l\/lwalmo nothen n nth* plot hav e e andI have not heand
gt LRI E B TR B

i e B sl e e

a“neceipt’ofi ny letten, and
IX addition, a hand wnitten nerm om thein o™lee prot Iy

ing a letten alto wnitten Rod Betit, who |
toldwﬂp and%rﬂ/gateet.te alto wnitten today to Rod Betit, who | am now



sep 5 - RED
E §tember 1, 1985

tdte %?rbudsman

Please note the ﬁtten gated JuIY 11, 1985, faom Commls%mner John
R. Pugh stating that he would try to liave an answer to me within two weeks.

| Woulq tlke the Publlc to be aware ofi what actuall en* to p aﬂth
Brofesm nals ﬁngso euntoys how muc tmle mé)neg
s inclu g‘m selr, Sepators egreisge&tatlve and'y urself pend
Just to obtain payment fan. a May service!

$265. %us Is not an Isot ted case. The same IS true with Lau/u. Hale fan.

Thank you fan. ‘out time and attention regarding this matter.
Sincerely,

Robert W Robinson. 11, WD
R(URkh
&: vern She eId

as Isa ent oc ety
ena or n\}J
enator eVries

Ee resen |ve tli Hurley
resen |ve arsen



Valley Dental Clinic, Inc.
(loligit Wade, floiunio*.H , Jb.M.Jb.

SUITE 212 LAND COMPANY
P.0. DOX 871687
WASILLA. ALASKA 99687
(907) 376-3834

May 10, 1985

State. oh Alaska

division ohMedical Assistance
4040 “W>StAcet, Suite 101
Anchtinage, Alaika 99503

RE; Second leva™ oh appeal - KiAsten EkAen IVH 191061.>02
To whom .it may conee'en;

I m beginning to undc®istand why ouA bu/ieaucAacy bneeds contempt and
ki.It5 honest people. Thedie ts no way | cat: expaess the fiaaotAation and
angeA 1 fiecl oven this case. | have always been an honest law abiding
citizen who put fiaith in ou/t "systm??

On May 5, 1983, I AendeJdied sclivice to Kin&ten EkA.cn in the amouitt
oh $220.00. Then on June 22, 1983, 1 again AcndcAed AQJivice in the mount
oh $110.00. Nobody, including the patient oa CSC denicA that the
seAviccs weAe pcsihoAined and done well! A claim woa Aubmitted hoa theAC
AeAviccA June 22, 1983, when tlr case was completed. On EebnuaAij 2, 1984,
the ciaiin woa ACAubm-ltted ah-teA we wcne told thcAe woa no necoad oh this,
claim. (U/itdd "Ah

What tfollowed haA been a tune conAming, costly pnoceAA which | an
not at all pleased with. A(jtea much coAAespondence, telephone calls
and many houAA | faind a denial oh "TiAAt level oh appeal””dated ApAll
26, 1985. Alio iIn the denial lettcA 1A a paAagAaph .toting the
eligible Aecipient canrjt be held ACAponAible hoa the bill.

Now I am told the patientWaA cl :gible, the AeAvice woa pcAhonmcd
bat 1 cannot be paidxby anyone inducing the patient oa CSC. WheAe 1A
the juAtice in thiA?

The queAtion aeems to be on the billing. Oua ohhice AtatcA the
claim waa Aent June 22, 1983, and CSC AtatcA they did not Aeceive the
claim. Why call ctthcA a li1aA .. tay to gucAA what happened with the
Postal SeAvice? ThiA 1A not going to Aaotve anything.

I m enclosiixg a copy oh a CSC paint out to answeA a queAtion toid
to pAove a point. | have been asked why we did not Aesubmit behoAe
TebAuaAy 24, 1984. Since it stems .it takeA 6 months to a yeaA be()0Ae
alot oh cases aAc paid, we do not pull a AecoAd oa Initiate an .inquiAij
behone 7-8 months. Cases in point one, Joaou Welton, billed MaAch 1, 1983,



Valley Dental Clinic, Inc.
[Poluiit hJa&c. flalun,io*i 1E, 2 . M .Eh.

SUITE 212 LAND COMPANY
P.O. BOX 071687
WASILLA. ALASKA 99687
(907) 376-3034

Eal) Jaguary% 84, OVa, a Y ea% (I wis ﬂ not ligva to t%a n% lits
ol B B BTl oy 0 e o
A copy 0$ KiAsten EkAen 3 chantcg% enclosed shoeing oua AecoAd df,

services AencAcd and oua billing to . Titls Is oua aelevant SuppoAting
documentation. oua aecoAd keeping Is done on the patients chcuit and .is done

% 1994 Also Kevin thason bJII DnusAy-4, 1988 aid

the scone way foA cvcAiyonc 3 AecoAds. | have sllce contacted my FToAnen
SRe-Stated spe was in. contact with te hone Aequarding this
case even b er vver}kesug tte\(ql on ke AugA Q)%

2 gave my time, knowledge paid foA supplles and lab bill. 2
paid my assistants a salaAy to woal On KiAsten, 1 have paid a Aeceptionlst
and a bookkeepcn koA thelA tune to woAk on this case. It has been 1
yeauis, 2 have ouz of the pocket expenses foA salcuu.es, supplies and a
lab bill, and have Aecelved no compensation foA my tune and seAvlceS.
In othcn woAds 1 paid to tAeat this patient!

The seAviccs wete pAovlded In good faith to a patient who was
eligible and billed In good faith. | {eel two yeans, many houAS, and
especially my out of pocket expenses ate mone than enough to deseAve
payment.

RItIR/lsm
Robelit W Robinson It, W/

. asl?g Bent Soc ety
enao ]1:a rVJ
enatc evnics

nesena ve E te}i Hanley
epnesenative Ron Lassen



mtrcl num mOH CSC VISE ONLY
AFFIX LABEL HEBE

COMPUTER
SCIENCES

CORPORATION

AFFIX LABEL HERE

control no.

ADJUSTMENT REQUEST/CLAIM INQUIRY 00036857

23 ADJUSTMENT REQUEST [2 INQUIRY ONLY

HEALTH CARE PROFESSIONAL (HCP) NAME AND ADDRESS
CLAIM TYPE INDICATOR

\I , T *Aeic, T~/ CHECK ONE BOX ONLY
HOSPITAL
1 OUTPATIENT/CLINIC
. . PHARMACY
VidroTo Tc Lr V7 [ PHYSICIAN/ALLIED
SRR
fec{r:rc //0 c >\ J 5 ] LT¢C '
(3 DENTAL
HCP I.D. NUMBER PAYEE NUMBER UNDER PAYMENT 3 OSPITAL
OVERPAYMENT -PLEASE DEDUCT FROM
3>3>0 H )0 FUTURE CLAIMS PAYMENTS [ TRANSPORTATION
PLEASE ENTER THE FOLLOWING DATA FROM YOUR REMITTANCE ADVICE (when applicable):
A. CLAIM NUMBER B. PATIENT NAME LAST FIRST MIODLE C. RECIPIENT ID. NUMBER
t \i W _ L CA)0CTXVri6 A -
d.remittance AoViCTG"rr E13ATirorSERVrCE--—-- F.BILLINIgAMOUNI— PATD AMOUNT
0 J S "~ 7 7 y.Y-S's «3?yo0 - --A
G. MONTHLY PATIENT LIABILITY AMOUNT EFFECTIVE DATE H. OTHER COVERAGE/DEDUCT.ONS
K. AMOUNT OWED TO HCP L. AMOUNT OWED TO STATE
Ifrt j
GIVE REASON FOR ADJUSTMENT REQUEST
'‘TTevD't c\G.irr- vur,' VoK VW Lnier M WL AKL-
; . . f ot
TA r\ NV v Tow S  .iHCt* uU:.TUCI
Oncvd oono viorr . W EV] omoma TS {( Xe.) )UK L:Lnm Vo
REMARKS
A YA d 1 * “i y !5_} G \] 1
JOCV'A f\7 o}y 3 A ,||\ NWTox'L'YvEe? Vo \rn Bl & v XT AMLUT
() t 0 J vivx sC.~v < Mvv, of'sg/M-SjJ
c;ﬁLvXL_yg v X\ Cj V(\, V- y | viek o 2
| REQUEST THAT REPROCESSING OF THE CLAIN BE WADE WITH THE INFORMATION GIVEN ADOVE, THIS IS5T0 CERTIEY THAT THE FOREGOING IS TRUE ACCURATE, AND
COMPLETE AND IS IN COMPLIANCE WITH TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 WHICH PRECLUDES EXCLUSION OR DISCRIMINATION ON THE GROUNDS OF RACE.
COLOR OR NATIONAL ORIGIN. | UNDERSTAND THAT PAYMENT AND SATISCACTION OF THIS CLAIM WILL BE FROM FEDERAL AND STATE FUNDS, AND THAT ANY FALSE
CLAIMS. STATEMENTS OR DOCUMENTS OR CONCEALMENT OF A MATERIAL FACT. MAY BE PROSECUTED UNDER APPLICABLE FEDERAL OR STATE LAWS.
TO THE BEST OF MY KNOWLEDGE NO OTHER RESOURCE EXISTS
SIGNATURE. pate. M -W-F3

YOUR CLAIM HAS NOT BEEN PROCESSEP FOR ONE OR MORE OF THE FOLLOWING REASONS:

fxxI MEDICAL REVIEW
|7] RECIPIENT ELIGIBILITY DETERMINATION

ED OTHER Please see attached lettor nf n>:pljin.-iHnn

\L™N 76 A M D/.7RKS
FISCAL AGENIT REPRESENTATIVE DATE

SEND PARTS ONE AND TWO WITLl" 'ARBON INTACT TO:
ini' LT TUIIl CADM TD PtP ) A or\v/>-«eo f a«il» ~«r



COMPUTER SCIENCES CORPORATION

GOVERNMENT HEALTH SERVICES DIVISION (907) 465-3355
.;0-11 U ANCHORAGE..ALASKA 99503

April 26, 19S5

Robert Robinson, DOS
Valley Dental Clinic
Box 871687

Wasilla, AK 99687

Subject: First Level of Appeal - Kirsten Ekren, IDS 191062902
Dear Dr. Robinson:

This letter 1is in response, to the first level appeal submitted
to CSC following denial of a claim. On March 12, 1984, claim
no. 40605104036 reflecting services rendered to recipient
Kirsten Ekren, 1D- 191062902, from May 24, 1983, to June 22,
1983, total charges $330.00, was denied because th- six months
billing limitation was exceeded.

On April 22, 1985, your appeal was forwarded to the State of
Alaska Division of Medical Assistance, Medical Review Section,
and today, April 26, we were notified that it has been denied.
The six months billing limitation cannot be overridden without
proof of original billing, i.e., billing submitted within six
months from the dates of service.

Should you wish to pursue the second level of the appeals pro—
cess, a written appeal, along with a copy of the first level
appeal denial and any relevant supporting documentation,must,

be submitted within 30 days of receipt of the first level denial.
Please direct second level appeals to the State of Alaska, Divi—
sion of Medical Assistance, 4040 "3" Street, Suite 101, Anchor—
age, AK 99503.

In addition, please be advised when proof of eligibility is pre—
sented prior to rendering services and if the services are with—
in thr scope of the program, a recipient and/or family cannot

be held responsible for the bill. Alaska Administrative Code 7,
AAC 43.025(d) states, " ... when a provider furnishes a covered
service to a beneficiary who, before receiving the service, has
furnished the provider with a medical assistance coupon or dis—
played an identification card, the beneficiary is under no obli—
gation to pay the provider for the service. However, a benefi—
ciary is liable for the cost of a service rendered if he or she
fails to furnish evidence of eligibility before receiving the
service."

H lict j in ihincdhal ciries throughout the world



Robert Robinson, DDS -2- April 26, 1935

Thank you for your participation in our program. If we can be
of further assistance, please do not hesitate to contact our
office in-state toll free at Zenith 8900.

Sincerely,
j /i) N N
Inge Lysdal

Health Care Liaison

IL:jp

cc: Medical Review



nCCtPILHT NAME

SERVICE DATES SERVICE CODE 1

* KK

PAID AND DENIED CLAIMS

ILTZN JASON*W

03/01/83 ' 00110

** TOTAL PAID AND DENIED CLAIMS

L * X x

SUSPENDED CLAIMS

HNSON KEVIN S
02/04/83 09940
HNSEND DIAN J
03310 10

** TOTAL SUSPENDED CLAIMS

*x **x X

SUMMARY TOTALS

NO. OF CLAIMS ADJUDICATED
AMOUNT OF CLAIMS PAID $
*/.MOUNT PAID ON XOVER +$
ADMINISTRATIVE PAYMENTS +$
POSITIVE ADJUSTMENTS »S
NEGATIVE ADJUSTMENTS -$
OTHER COVERAGE -$
RETURNED CHECK/REFUND -$
NET AMOUNT PAID $

GB1NSON , ROBERT H.
ALLEY DENTAL CLINIC
.0. BOX 1460
ASILLA

DDS

ME AND
AK 99687 (>Q<!1%recs

PATIENT RECORD NO

I PAIIfcNT ID NUMBER
SERVICE DESCRIPTION

193509702

'
—_

194026101

159072601

2
THIS'WEEK

\%

-1

20.00

.00

.00

.00

.00

.CO

N/A
20.00

hcp Nuvuen
H'A NUMBER
HiA DATE
HA SEQUENCE
H A PACE.

L - AR

CLAIM CONTROL

3069510403800

3069510403709

3301510403000

YEAR TO DATE

DD0490

1

20.

20.

FHRAX26231
01/09/84

02

1

00

.00
.00
.00
.00
.00
.00

00

UNITS niLLEO NON-COVEREO AUOWfcO
AMOUNT AMOUNT AMOUNT
20q0 2000
2060 60 2000
25p0
20060
2250

10 99 ADJUSTMENT

-t.
ALASKA MEDICAID PAYMENT SYSTEM
REMITTANCE ADVICE
PLEASE CONSULT YOUR HEALTH CARE PROFESSIONAL
(HCPI MANUAL FOR A DETAILED
THE AQOVE ITEMS.

EXPLANATION OF

NUN-
REIMBURSED

i1



HECIPIE.NI NAME PALIHIT HEQUWJ ND. PA (ILK | 1D NUMHfcH CLAIM CONIIIOI UNIIb mill to NON-COVIMLU ALLUYVLU NUN-
SERVICE CODE SERVICE DESCRIPTION AMOUNT AMOUNT AMOUNT REIMBURSED

*** PAIO AND DENIED CLAIMS ***

3UYLE RAYMOND J ~ 202110301 4027510401500
05/10/83 - 05/16/83 03310 9 200|ro 20000
JO T-N S 194026101 3069510403700
024183 T 04330 25p0 25p0
PALEN JaELtNE 174833401 4027510402100 I
83/02/16 c/230 15000 15000
83/02/16 07240 32 15000 15000
02/16/83 - 02/22/83 T OT AL 30000 300Q0
TOWNSEND DINA J Y , 159072801 3301510403000 200 O
10/13/33 - LO/18/83 03310 10 200PO p
~x* TOTAL PAID AND DENIED CLAIMS 72500 m 726PO
*xx SUMMARY TOTALS =*== ThlS WEEK. YEAR TU DATE
NOe OF CLAIMS ADJUDICATED 4 5
AMOUNT OF CLAIMS PAID $ 725.00 s 745.00
AMOUNT PAID ON XOVER so0o0 S - DO
ADMINISTRATIVE PAYMENTS +5 -0B $ .00
POSITIVE ADJUSTMENTS coo S .00
NEGATIVE ADJUSTMENTS -5 000 s 0©C°
OTHER COVERAGE -s .00 s .00
RETURNED CHtCK/REFUNO -s N/A = c0O 1099 ADJUS MENT
NET AMOUNT PAIO $ 725.00 $ 745.00
RUBINSON e RObFRT W. DOS HOP NUMBER' DO049 ALASKA MEDICAID PAYMENT SYSTEM
VAITEY DENTAL CLINIC h A NUMOEh & 2p0160 REMITTANCE ADVICE
P.O. BOX 1460 / *_*_C_P,fANO fUA DATE 02/00/b4 . PLEASE CONSULT your HEALTH CAIIE PROFESSIONAL PIOri
WASILLA AK 99607 (XOP/ress I BUONE: 06 X (HCP) MANUAL FOR A DETAILED EXPLANATION OF CURRENT

A 1"AUE 1 the above items
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Valley Dental Clinic,

(latert “Utah (lahi*ia*t.IL,

SUITE 212 LAND COMPANY
P.O. BOX 871687
WASILLA, ALASKA 99687
(907) 376-3884

Jiittj 17, 1985

tate Capitg
un&au, a}{)las%a 99811

Dean. Senaton Vel/nles,

?enahon. Edna Pel

Inc.

Thank o, K%axgug e\}ten. negue turlglmy opinion on pnoposed negulatony

changes {on. ental Examhe

rImgigel this Is an excellent admendment which will benefit all those

concenned.
Thank you fion you/i Aepn.eseivtatlon.
Sincenelu

V]

Robent W Roblvson, 11, PWP

P.S. / Thank you fion youn follow up on my claim fiom the state,
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MEMORANDUM State of Alaska

to Rod Betit, Director DATE June 21, 1984
Division of Public Assistance
Dept, of Health & Social Svcs FLE No 366-516-84

TELEPHONE NO 465-3603

from Norman C. Gorsuch SUBJECT Retroactive Benefits

Attorney General under AS 44.77.010-
/UEO/CALO Ajosvrtf mA,

By: Linda M. Cerr 4°
Assistant Att ey General
Human Services-Juneau

You have 1inquired whether AS 44.77.010 prohibits pay—
ment of medical claims filed greater than six months after
medical service was provided or third party payment was received,
in light.of fair hearing or judicial decisions granting retroac—
tive medicaid eligibility to recipients for whom claimants have
submitted untimely claims.

AS 44.77.010 creates an absolute bar to payment of
claims submitted after six months of the date medical service was
provided or third party payment was received.

AS 44.77.010 provides 1in pertinent part:

Presentation of Claims, (a) Every claim for reim-
bursement for money expended...shall be promptly
presented to the appropriate administrative or
executive officer for approval and payment.

(b) For the purposes of filing claims for
medical services provided under AS 47.07 or
47.25.120 - 47.25.300, "promptly”?, in (a) of this
section, means within six months after the date
the service was provided or third-party payment
was received. No such claim may be paid which 1is
not filed within that period; no inference to the
contrary may be drawn from AS 09.10.050, 09.50.250
- 09.50.300, or AS 37.25.010. (Emphasis added).

The attached April 10, 1978 informal attorney general®s
opinion generally discusses the intent of the statute and the
prohibition created. A fair hearing or judicial decision that a
claimant be retroactively medicaid eligible does not cure a
claimant®s prior failure to have timely filed a claim for reim—
bursement. In light of AS 44.77.010, an adjudication of

02 00IA (Rtv 10/79)



Rod Betit:, Director June 21, 198A
Division of Public Assistance Page 2
366-516-84

retroactive medicaid eligibility requires retroactive payment
only of those claims filed within six months of service or
third-party payment. 1/

While the division must follow the mandate of the
statute, that is not to suggest the statute cannot be challenged.
Both the provider and recipient, however, received actUc 1l notice
of the prohibition on payment of stale claims at the outset: the
provider through both the provider manual and provider
reimbursement agreement, and the recipient through the 1infor—
mation booklet available to assist applicants 1in completing
assistance applications. This fact and the division®s liberal
policy of accepting as timely claims filed within six months of
service by providers on behalf of as yet 1ineligible applicants,
and by applicants 1in conjunction with their applications for eli—
gibility or fair hearing, weigh 1in the division®s favor 1in a
balancing of equities. 2/

v It is not intended by this opinion to suggest that the
provider, whose <claim has been denied by the State for
untimeliness under AS 44.77.010(b), may thereafter pursue payment
from the beneficiary of services.

7 AAC  43.050 prohibits providers from charging
beneficiaries the difference between the amount billed and the
amount received in payment from the division. It provides that
beneficiaries are only responsible for payment for services not
coverable under medicaid. A judicial or fair hearing decision
that the services are coverable under medicaid even though not
payable under the state plan due to untimely filing, arguably
forbids the provider from billing the beneficiary as well. Where
one of two or more parties must bear the ill consequences of a
particular turn of events, in this case the denial of
reimbursement for medical services rendered due to an untimely
claim, it 1is not unreasonable to saddle the provider, the party
responsible for the untimely filing, to bear the consequences of
its failure to act.

2/ But see the suggestion- in the April 10, 1978 opinion that a
curative amendment to AS 44.77.010, allowing the department to
accept stale claims when it determines that the untimely filing
was not the fault of the claimant or that it resulted from

excusable neglect, would narrow the affected class sufficiently
to better satisfy a court™s notions or equity.



Rod Betit, Director June 21, 1984
Division of Public Assistance Paee 3
366-516-84 6

Should the division deny the pending claims pursuant to
the prohibition at AS 44.77.010(b), a claimant may obtain review
of the division®s action by applying within 60 days to the
Department of Administration, at Juneau. If the Department of
Administration rules adversely to the claimant, the claimant must
bring an action in the Superior Court within 30 days of his
receipt of the notice of decision by the Department of Adminis—
tration. AS 44.77.040(c).

LHC :gmw
cc: Jeff Hubbard
Kim Busch
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Jtii.wwj, Alaska 99811

Dr. Robert W. Robinson, Il (907) 465*4970
Valley Medical Clinic, Inc.
Post Office Box 871687 o P.O. Box 74358

Fairbanks, Alaska 99707

Wasilla, Alaska 99687
(907) 452*4001

RE: Ombudsman Complaint J85-0631 (closed)

Dear Dr. Robinson:

Enclosed are the two legal opinions prepared by staff at the
Department of Law regarding reimbursement of medical claims.,

As 1 understand the status of your <claim with the Division of
Medical Assistance, you have yet to receive a response to your level two
appeal letter of May 10, 1985. Further, you believe that your former
receptionist will provide a written statement confirming your assertion
that the receptionist submitted the claim timely, and reviewed the claim
with staff of the Computer Sciences Corporation within the filing
period.

Since your appeal is in process, the Office of the Ombudsman may
not investigate your complaint (see 21 AAC 20.010 (2)), and the case
file is closed.

If you have any questions regarding this letter, please contact me.

Sincerely

Bruce Aronson
Ombudsman Assistant

BCA:lle
Enclosures: - April 10, 1978 legal opinion
by Rodger W. Pegues, Assistant
Attorney General (file number J-66-608-78)
- June 21, 1984 1legal opinion
by Linda M. Cerro, Assistant
Attorney General (file number 366-516*84)
cc: John R. Pugh, Commissioner
Department of Health and Social Services
Rod Betit, Director
Division of Medical Assistance
Department of Health and Social Services
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44.77.010 (b)
; Rodger W. Pe
/Assistant Attorn neral

You have asked whether the claim filed by the
Anchorage Neighborhood Health Center for charges incurred
between October 1976 and April 1977 may be paid by you.

The short answer IS no.

AS 44.77.010 provides for the presentation of
certain categories of claims against the state and requires
that they "be promptly presented to the appropriate admini—
strative or executive officer for approval and payment.™

In 1974, the section was amended to make it sub—
section (a) and to add a new subsection (b) which provides
(emphasis added) as follows:

For the purposes of filing claims for medi —
cal services provided under AS 47.07 or 47.-
.25.120--47.25. 300, *Ppromptly =, in (a) of this
section, means within six months after the
date the service was provided or third-party
payment was received. No such claim may be
paid which is not filed within that period;

no inference to the contrary may be drawn from
AS 09.10.050, 09.50.250-09.50.300, or AS 37.-
25.010. */

The provision is an all-inclusive restriction against paying
stale claims based on the state"s ,-fograms for supporting
medical care for those in need. It singles out those claims
as a class and imposes a particularized statute of limita—
tions against them.

*/ AS 09.10.050 is the six-year statute of limitations. AS
09.50.250-300 provides for claims against the state. AS 37.
25.010 provides for appropriations of money to pay old debts

Ccm



Commissioner Beirne
April 10, 1978
Page 12

The basis for the statutory classification is that,
prior to its enactment, a large number of health providers
had developed the practice of accumulating their billings
until the end of the calendar year. They would then, de—
pending on the income tax consequences, Tile all their claims
at the end of the year, or file them all at the beginn5.ng of
the next year, or split them between the two years. This
created an almost impossible situation for managing the pro—
gram®s budget, there being n " reliable trend during the year
to project fiscal-year costs. It also created an almost
unmanageable administrative situation, with an enormous,
unnecessary bulge of claims to handle at one point on the
calendar year. The classification caused the health provi—
ders to bill the state promptly and both the budgeting and
administrative problems were immediately eliminated.

The department has never waived the statutory re—
quirement, nor could it properly do so; the bar is absolute.
The department does pay claims for medical services which
are over six months old but for which third-party partial
payments were claimed and received by the health provider,
e.g., from insurers, and the remainder then claimed against
the state. This 1is expressly permitted by AS 44.77.010(b) .
It also pays stale claims where the claimant proves to the
department®s satisfaction that the claim was timely filed
originally with the department and that the stale claim is
in fact a second (or third) filing. This too is allowed by
the statute because it is the original filing which is re—
quired. But nothing permits an untimely original filing. */

It may be suggested that because the statute em—
ploys the word “may" rather than the word "shall™ 1in impos—
ing the bar against payment (and the bar against contrary
inferences) that the bar is discretionary rather than abso—
lute. Aside from its being patently contrary to the statute®s
obvious purpose, the argument rests on a lack of understand—
ing of the English language and of the drafting style used
by the Alaska Legislature and its draftsmen.

The 11ANUAL OF LEGISLATIVE DRAFTING (hereafter,

*/ The effects of, and the lav; on, filing requirements are
set forth in Silides v. Thomas, 559 P.2d 80 (Alaska 1977).



Commi: sioner Beirne
April 10, 1978
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MANUAL) */ says, with respect to using words of prohibition,
the following:

Use the words ™"may not™ or "no person may"

to impose a prohibition on someone. For a
further discussion see Dickerson, The Funda-—
mentals of Legal Drafting (1965), pp™ 130

and 131. For example:

() The commissioner shall issue a license
., 1.e., it is his duty to do so.

(b) The commissioner may inspect records...,
i.e., he may if the circumstances are proper,
but he is not obligated to do so.

(c) The commissioner may not issue a license
., i1.e., under the defined circumstances,
it is beyond his power to issue the license.

(d) No person may operate a ... without a
license..., 1.e., under the circumstances, no
person is permitted to do the specified act
without a license.

Thus, the use of the phrase "no such claim may be paid”
means that under the defined circumstances, it is beyond the
department®s power to pay the claim. The phrase "no infer—
ence to the contrary may be drawn" means that drawing the
stated inference is prohibited. Professor Dickerson, 1in ”he
work (and place) cited by the IiANUAL, puts it this way:

Don"t say Say
Ho person shall Mo person may

He then explains, 1id., as follows:

*/ Alaska Legislative Affairs Agency (1977). The law pro—
vides that "[b]ills and resolutions shall be prepared and
introduced in the manner and form prescribed in the uniform
rules and the legislative style manual.”™ AS 24.30.060(a).
Hence, the MANUAL controls the style of legislative drafting
in Alaska.
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Page j

Literally, "No person shall® means that no
one 1S required to act. So read, it negates
the obligation, but not the permission to
act. On the other hand, "No person may" ne—
gates also the permission and 1is, therefore,
the stronger prohibition.

The picture becomes crystal clear by harkening back to the
key words of an old childhood game. '"Mother, may I?" goes
the question. If the answer comes back, "No, you may not,"
you have no discretion at all.

Accordingly, 1t is our view that you have no dis—
cretion to waive the statutory bar against paying this claim.

We must advise you that in a recent order, the

Alaska Supreme Court has held invalid an Anchorage charter
provision which requires notice of a tort claim to be made
within four months after the tort occurred. De Husson v.
Citv of Anchorage, P.2d (Alaska Sup. Ct., Case Wo.
2996, Jan. 11, 1978X! The court"s opinion has yet to be
entered, and therefore, we are unable to say with particu—
larity what its reasons were. A perusal of the briefs indi—
cates, however, that its principal reason will be that the
requirement denies municipal tort claimants equal protection
under the law. The basis for the classification in De Husson,
while by no means identical to the basis for the classifica-
tion here, 1is not substanti “ely dissimilar to any great ex—
tent. The effect on the persons in the class, while not
(supposedly) constitutionally relevant, 1is quite similar,

1.e., their claims are utterly barred. In the i1nstant case,
there 1is a distinction. Anchorage Neighborhood Health Cen—
ter will, apparently, be able to, on the basis of our reject—
ing its claim, get reimbursed by the federal government.
Hopefully, rather than challenge the statute, it will pursue
that alternative.

IT you are concerned that a health provider will
successfully challenge the statute, you might want to sug—
gest a curative amendment. A new subsection (c) could be
added which would allow the department to accept stale
claims when it determines that the untimely filing was, as
here, not the fault of the claimant or that it resulted from
excusable ne%lect. That would, 1in all likelthood, narrow
the class sufficiently to satisfy the court®s notions of
equity.

- KWTTpjg
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CHAIRMAN
Special Committee on
Telecommunications

POUCH V
JUNEAU. ALASKA 99811
(907) 465-4931

MEMBER
Labor and Commerce
State Affairs
Finance—Subcommittee Administration

DISTRICT 10
BOX 111038
ANCHORAGE. ALASKA 99511
(907) 349-2192

Representative H. A. “Red” Boucher

To: Pat Rodey, Chairman
Senate Judiciary

From Representative HMA. MRed" Boucher
Senator

Date February 26, 1986

Subject: Hearings on HB 466 and SB 367

You have no doubt heard about the recent Alaskan Supreme Court
decision which struck down the Alaska resident hire law iIn the
Francis case. HB 466 and SB 367, in the opinion of the Attorney
General"s Office, respond directly to the major objections the
Court raised in regards to the current law.

We have been further advised that in order for a new Alaska
resident preferential hire law to be put in place and be
constitutionally defensible, 1t Is not enough that we show there
i1s high unemployment in Alaska. We have to obtain findings that
show unemployment can lead to a host of social problems, such as
alcoholism, suicide, poverty, violent crimes, nroken homes and
families, even insolvency and bankruptcy. Even more importantly,
we need to obtain testimony that focuses on outsiders as being a
"signficant contributing cause"™ of unemployment in Alaska, and on
some other constitutional aspects as well.

We are further caught 1n a bind of trying to balance the problem
of getting a new piece of legislation in place by the end of this
session (which has to go through 4 to 6 Committees), against the
problem of trying to obtain as much public testimony as possible
for the record (so that we can demonstrate to any future court

that we did iIndeed consider the constitutional problems raised).

We thus need to obtain both written (statements, publications,
statistics) and spoken input on this issue of resident hire, and
attempt i1n teleconferenced hearings to balance input from expert
witnesses with input from private citizens chronicling their
individual problems. We would appreciate it very much if you
could attempt to strike this balance 1f your Committee i1s one of
those holding hearings on these two bills.



A lot of the written and published material that is referred to
by expert witnesses will not be obtainable until weeks later.

We would like to therefore also request your indulgence in
entering these various documents into the Committee hearing
record as they come In and catch up to the Committee they are in,
as they will be extremely critical in providing the basis for any
future court cases on resident hire. This may even entail
additional public teleconference hearings.

We respectfully request that we be allowed to work with your
Committee towards meeting the above goals as the hearings on
these bills progress.
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Cramer
4/1/86
Original sponsors: Faiks, Josephson,
Sturgulewski and V.Fischer
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 367 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to Alaskan resident employment

preference; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The legislature recognizes that the state has a
significant unemployment problem. This Act is intended to better fulfill
the state"s duty of Iloyalty to its citizens, reduce unemployment among
residents of the state, remedy social harms resulting from chronic unem—
ployment, and assist economically and socially disadvantaged residents. If
the courts find that a portion of AS 36.10 is unconstitutional, the public
interest requires that the remaining portions be implemented as fully as
possible.

* Sec. 2. AS 36.10.005 is amended by adding new subsections to read:

(c) The legislature further finds that the ratio of employees on
a certified payroll who did not apply for or were refused a permanent
fund dividend under AS 43.23 to employees who were found eligible to
receive a dividend is a reasonable but not exclusive indicator of the
ratio of nonresident to resident employees on a public works project.

(d When determining the ratio of nonresident to resident em—
ployees working on a public works project, the commissioner may con—
sider information gathered from on-site surveys of public works proj—
ects including individual 1interviews, questionnaires, examination of
the state of registration of vehicles owned or operated by employees,
and other information acquired from inspection of certified payrolls.

(e The legislature finds that the following factors are

_1- CSSB 367 (Jud)
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reasonable but not exclusive indicators of the ratio of nonresident to
resident employees in the state:

(1) the ratio of applicants for unemployment insurance who
list out-of-state residences to applicants who list residences 1in the
state;

(2) the ratio of employees who are subject to unemployment
Iinsurance coverage and who did not apply for or were denied a perma—
nent fund dividend to employees who were found eligible for a divi—
dend .

() The legislature finds that

(1) the number of state residents who are unable to find
work 1s considerably higher than is reflected by unemployment rates
based on nationally accepted measures;

(2) many rural state residents who wish to work do not seek
employment as frequently as necessary to meet federal definitions of
unemployment because of continuing lack of employment opportunities in
rural areas of the state.

Sec. 3. AS 36.10.0/0 1s repealed and reenacted to read:

Sec. 36.10.070. UNAVAILABILITY OF PREFERRED WORKERS. @ An
employer subject to hiring requirements under this chapter may request
the Department of Labor to assist in locating qualified, eligible
employees. After receiving a request for assistance, the department
shall refer qualified, eligible, available residents to the employer
to fill the employer®s hiring needs. The employer shall cooperate
with the department.

(b) If the department is unable to refer a sufficient number of
qualified, eligible, available residents able to perform the work, the
commissioner of labor may approve the hiring of residents who are riot

eligible for preference and nonresidents for the balance of the

CSSB 367(Jud) -2-
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request.
* Sec. 4. AS 36.10.075 is amended by adding a new subsection to read:

(b) The commissioner of labor shall adopt regulations to encour—
age and require the hiring of residents to the maximum extent permit—
ted by law.

* Sec. 5. AS 36.10 is amended by adding new sections to read:

Sec. 36.10.130. RESIDENT HIRE REPORT. The attorney general and
the commissioner of labor shall report annually to the legislature and
the governor on the status of employment in the state, the effect of
nonresident employment on the employment of residents 1in the state,
and methods to increase resident hire. The report shall be submitted
by January 31 of each year.

Sec. 36.10.140. ELIGIBILITY FOR PREFERENCE. (@ A person 1is
eligible for an employment preference under this chapter 1f the person
certifies eligibility as require " by the Department of Labor, 1is a
resident, and

(1) 1s receiving unemployment benefits under AS 23.20 or
would be eligible to receive benefits but has exhausted them;

(2) 1s not working and has registered to find work with a
public or private employment agency or a local hiring hall;

(3 i1s underemployed or marginally employed as defined by
the department; or

(4) has completed a job-training program approved by the
department and is either not employed or is engaged in employment that
does not use the skills acquired in the job-training program.

(b) An employer subject to a resident hiring requirement unc
this chapter shall certify that persons employed as residents under
the preference are eligible for the preference.

Sec. 36.10.150. DETERMINATION OF UNDEREMPLOYED AREA. @

-3- CSSB 367 (Jud)
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Immediately following a determination by the commissioner of labor
that an economic region of the state is an underemployed area or that
the state as a whole 1s an underemployed area, and for the next two
fiscal years after the determination, qualified residents of the area
who are eligible under AS 36.10.140 shall be g:"ven preference for work
on each project under AS 36.10.180 that is wholly or partially sited
within the area.

(b) The commissioner of labor shall determine the amount of work
that must be performed under this section by eligible qualified resi—
dents. In making this determination, the commissioner shall consider
the nature of the work, the classification of workers, availability of
eligible vresidents, and the willingness of eligible residents to
perform the work.

(c) The commissioner shall determine that an economic region of
the state or the state as a whole 1is an underemployed area if the
commissioner finds that

(1) the rate of unemployment within the area 1is substan—
tially higher than the national rate of unemployment;

(2) a substantial number of residents in the area desire
work in occupations that would be employed on a public works project;

(3 the lack of employment opportunities in the area has
substantially contributed to serious social or economic problems in
the area; and

(4) employment of workers who are not residents is a pecu—
liar source of the unemployment of residents of the area.

Sec. 36.1U.160. PREFERENCE FOR RESIDENTS OF ECONOMICALLY DIS—
TRESSED AREAS. (@ Immediately following a determination by the
commissioner that an economic region of the state is an economically
distressed area, and for the next two fiscal years after the

CSSB 367 (Jud) -4-
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determination, qualified residents of the area who are eligible under
AS 36.10.140 shall be given preference for at least 50 percent of
employment on each project under AS 36.10.180 that 1is wholly or par—
tially sited within the economically distressed area.

(b) The commissioner shall determine that an area isaneconom—
ically distressed area i1f the commissioner finds that

(1) the per capita income of residents 1is less than 9
percent of the per capita income of the United States as a whole, or
the unemployment rate in the area exceeds the national rate of unem—
ployment by at least five percentage points;

(2) the lack of employment opportunities 1in the area has
substantially contributed to serious social or economic problems in
the area; and

(3 employment of workers who are not residents 1isa pecu—
liar source of unemployment of residents of the area.

Sec. 36.10.170. PREFERENCE FOR ECONOMICALLY DISADVANTAGED MINOR—
ITY RESIDENTS. @ Immediately following a determination by the
commissioner that the female or minority residents of an economic
region are economically disadvantaged, and for the next two fiscal
years after the determination, qualified female or minority residents
of the area who are eligible under AS 36.10.140 shall be given prefer—
ence for at least 25 percent of employment on each project under
AS 36.10.180 that is wholly or partially sited within the area.

(b) The commissioner shall determine that the female or minor
residents of an area are economically disadvantaged if the commission—
er finds that

QO the female or civilian minority population of
exceeds the average female or civilian minority population for the
state;

-5- CSSB 367 (Jud)
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(2) either the percent of unemployment of female or civil—

ian minority residents of the

of unemployment of male or nonminority

WORK DRAFT ,

area 1s at least two times the percent

residents of the area or the

female or civilian minority population of the area has suffered past

economic discrimination;

(3) the economic disadvantage of female or civilian minor—

ity residents of the area has substantially contributed to serious

social or economic problems in the area; and

(A) employment of workers who are not residents

IS a pecu—

liar source of unemployment of female or civilian minority residents

of the area.

©) In this section, a person is considered to be a member o
minority if the person 1is black but not of Hispanic origin,

Asian or Pacific Islander, American

Hispanic,

Indian or Alaskan Native, as those

terms are defined by the Equal Employment Opportunity Commission.

Sec. 36.10.180. PROJECTS SUBJECT TO PREFERENCE. (€))

erences established in AS 36.10.150 - 36.10.170 apply to

(1) the performance of contracts

construction, repair, preliminary surveys,

The pref-

let by a municipality for

engineering studiesf con—

sulting, maintenance work, or any other retention of services neces—

sary to complete a given project;

(2) a construction project that

by state money 1if the state or an agency of the state,

office, agency, state board,

respect to an educational facility under AS 14.11.020,

commission, regional school

ration, or other organizational unit of or created under

tive, legislative or judicial

branch of state government,

a department,

board with

public corpo—

the execu—

including

the University of Alaska and the Alaska Railroad Corporation, 1is a

signatory to the construction contract;

CSSB 367 (Jud)
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person 1s convicted of a crime 1In connection with a false statement
made in a certification required under AS 36.10.140, and the convic—
tion 1s not reversed, that person shall forfeit all future rights to
eligibility for an employment preference under this chapter.

Sec. 36.10.210. CIVIL PENALTIES. (@) In addition to any crimi—
nal penalties imposed, after a hearing the department may impose a
civil penalty on a person who, 1in connection with certification of
eligibility for an employment preference under this chapter,

(1) made a false sworn statement; or
(2) made an unsworn falsification with intent to mislead a
public servant in the performance of a duty.

() The amount of the civil penalty under (a) of this section
for a person who falsely certifies that the person is eligible for an
employment preference under this chapter is not more than $400 for
each false certification. The person also forfeits all future rights
to eligibility for an employment preference under this chapter.

© The amount of the civil penalty under (@) of this section
for an employer who falsely certifies that employees are residents
eligible for a preference under this chapter is not more than $2,000
for each of the first five false certifications. The penalty for the
sixth false certification made by an employer and for each false
certification thereafter is at least $2,000 and not more than $4,000.

Sec. 36.10.900. EFFECT OF JUDICIAL DECISIONS. If a provision of
this chapter, or the application of a provision to a person or circum—
stance, is held invalid, the remainder of this chapter and the appli—
cation to other persons or circumstances shall not be affected by the
holding. The vremainder shall be enforced to the greatest extent
constitutionally permissible under the constitutions of the United

States and the State of Alaska.

CSSB 367 (Jud) -8-
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) work performed on a public works project under
to a municipality under AS 37.05.315;

(A) work performed on a public works project under a grant
to a named recipient under AS 37.05.316; and

) work performed on a public works project under
to an unincorporated community under AS 37.05.317.

(b) If the governor has declared an area to be an area impacted
by an economic disaster under AS 44.33.285, then the preference for
residents of the area established under AS 44.33.285 - 44.33.310
supercedes the preference under AS 36.10.150 and 36.10.160 for con—
tracts awarded by the state.

© The commissioner shall define the boundaries of an economic
region or an area within which apreference applies.

Sec. 36.10.190. REPORTINGPROVISIONS. An employer obligated to
meet resident hire requirements under thischapter shall comply with
the reporting provisions that the commissioner of labor determines are
reasonably necessary to carry out this chapter. Except for statis—
tical data, all information regarding specific employees is confiden—
tial and may not be released by the Department of Labor.

Sec. 36.10.200. CRIMINAL PENALTIES. (@ A person who makes a
false sworn statement in connection with a certification of eligibil—
ity for an employment preference under this chapter is subject to
criminal prosecution for perjury as provided in AS 11.56.200.

(b) A person who makes an unsworn falsification, with the intent
to mislead a public servant in the performance of a duty, 1in connec—
tion with a certification of eligibility for an employment preference
under this chapter, 1is subject to criminal prosecution as provided in
AS 11.56.210.

(© In addition to criminal penalties imposed by state law, 1f a

~7- CSSB 367 (Jud)
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Sec. 36.10.990. DEFINITIONS. In this chapter
(1) Tavailable™ means physically present at the place of
hire atthe time requested by the employer;
(2 "qualified" means possesses the requisite education,
training, skills, or experience to perform the work.

* Sec. 0. AS 36.95.010 is amended by adding a new paragraph to read:

(9 "resident" means a person who establishes residency
under AS 01.10.055.

* Sec. 7. AS 37.05.315 is amended by adding a new subsection to read:

(e The Department of Labor shall require a municipality awar
a grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 8. AS 37.05.316 is amended by adding a new subsection to read:

(b) The Department of Labor shall require a recipient awarded a
grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 9. AS 37.05.317 1i1s amended by adding a new subsection to read:

(b) The Department of Labor shall require the qualified 1incor—
porated entity awarded a grant or agentsor contractors with whom the
Department of Community and Regional Affairs contracts under (@) of
this section to comply with the requirements of AS 36.10.150 - 36.10.-
170 for employment generated by the grant or contract if the grant or
contract is for a public works project.

* Sec. 10. The provisions of this Act donot apply to a contract en—
tered into before the effective date of this Act unless the contract in—
cludes a provision requiring compliance with laws regarding the hiring of
Alaska residents that take effect during the term of the contract.

-9- CSSB 367 (Jud)
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* Sec. 11. AS 36.95.010(A) and (5) are repealed.

* Sec. 12. AS 36.10.010 1s repealed.

* Sec. 13. Section 12 of this Act takes effect April 17, 1986, or
immediately, in accordance with AS 01.10.0/0(c), whichever 1is later, if the
final decision of the Alaska Supreme Court in Robison v. Francis, File No.
S-A93, Opinion No. 3011, January 17, 1986, 1is not submitted for review to
the United States Supreme Court. If the decision is submitted for review
but the United States Supreme Court declines to accept review, then sec. 12
of this Act takes effect on the date of the order of the United States
Supreme Court declining to accept review. If the United States Supreme
Court accepts review, then sec. 12 of this Act takes effect on the date of
a Tinal decision of the United States Supreme Court affirming the decision
of the Alaska Supreme Court.

* Sec. 14. Sections 1 - 11 of this Act take effect immediately in
accordance with AS 01.10.070(c).

CSSB 367 (Jud) 10-
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COCHAIRMAN JA" PAIKS
fl'vA'-CE CO'INITTEC POLCH \
CAPITOL BUILDING
907-465-3740 JLKEAU ALASKA 9981 |

Senate
April 1, 1986

MEMORANDUM

TO: Senator Pat Rodey, Chairman
Senate Judiciary Committee

FROM: Senator Jan FaiksOj™-=

SUBJECT: Background on Senate Bill 367, an Act relating to
Alaskan resident employment preference

Senate Bill 367 requires local hire on public construction
projects. It was i1ntroduced to replace our current local
hire law, AS 36.10.010. This law was declared unconstitu-
tional by the Alaska Supreme Court iIn January.

SB 367 has been tailored to satisfy the constitutional
questions raised by the Francis decision. Also, it has
been amended to conform with the latest version of its
companion. House Bill 466. CSSSHB 466(Jud) passed from the
House Judiciary Committee on April 1.

After reciting the purpose of the bill iIn Section 1,
Section 2 adds more fTindings to those added by the legisla-
ture during last session. These findings support the need
for local hire legislation and i1dentify methods for deter-
mining if nonresidents are a contributing cause of high
local unemployment.

IT employers request assistance in locating eligible
residents, Section 3 requires the Department of Labor to
help them. If no eligible residents are available, this
section allows employers to hire ineligible residents and
nonresidents.

Section 4 authorizes the Commissioner to adopt local hire
regulations.
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Section 5 contains the substantive requirements for local
hire on public construction projects. It requires the
Department of Labor to prepare an annual report on nonresi-
dent hire in the State. It also requires the Department to
identify among the six economic regions of the state three
types of areas. These are underemployment areas, economi-
cally distressed areas, and areas where female and minority
residents are economically disadvantaged.

Once these areas have been identified, for the following
two years eligible residents must be given preference for
hire. This preference applies to any construction projects
which are contracted by a municipality or which are funded
by state funds or grants.

For projects located in underemployment and economically
distressed areas, residents will be eligible for the hiring
preference if they are unemployed, underemployed, or
marginally employed. For projects in underemployment
areas, the Commissioner will determine the amount of work
that must be performed by these residents. For projects in
economically distressed areas, these residents must be
given preference for at least one-half of the jobs.

For projects located in areas where female or minority
residents are economically disadvantaged, these residents
must be given preference for at least one-fourth of the
jobs.

Eligibility for the hiring preference will be established
by a self-certification process. Section 5 establishes
criminal and civil penalties for making false certifica-
tions .

Section 6 defines residency according to ones physical
presence iIn the state for at least thirty days and by other
indications of intent to remain here.

Sections 7 through 9 require the Department of Labor to
enforce the resident hiring preference against municipali-
ties and grantees of state funds. According to Section 10,
the Act does not apply to construction contracts issued
before the effective date of this act unless these con-
tracts adopt the effect of local hire laws passed during
their lifetime. Section 11 repeals conflicting statutory
definitions of the terms "qualified"” and "resident'.

Section 12 repeals AS 36.10.010, the current local hire lav;
which was declared unconstitutional. Section 13 says that



if the state does not appeal the Alaska Supreme Court"s
decision, the repeal of AS 36.10.010 takes effect on the
effective date of this bill or at the state"s deadline for
appealing this decision, whichever is later. If the state
does appeal the Francis decision, the repeal will take
effect on the date the U.S. Supreme Court declines to
review the appeal or the date the U.S. Court upholds our
Court™s decision. ITf the Supreme Court overturns the state
court and upholds our current local hire law, then AS
SG-&0-0lO will not be repealed and will remain on the
ooks.

Section 14 gives the other sections of the bill an immedi-
ate effective date
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: —--——-

REQUEST FISCALDETAIL
Bill/R"olwon-Nori ~ "5 &> 7/ Agency Affected: Department of Law
Title : "An Act amending ~cne confrolled BRU: PiossciClana

substance schedules."

Sponsor: Bv Request of the Governor moonents :
Requestor; Governor®s Office/OMB Co pONENts .

DateofRequest:  12-16-85

EXPENDITURES/REVENUES :  (Thousands of Dollars)

OPERATING FY &6 FY 87 FY 88 FY & FY 20 FY a

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

UPALIES

EQUIPVENT

LAND & STRUCTURES I

GRANTS. CLAIMS 1

MISCELLANEOUS I

TOTAL OPERATING —0- —-0- —0- —0- 0 0-

CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS ;

FUI-L-TIVE 0 —0- 0- -0 0
PAR.~TINE
TEMPORARY

ANALYSIS : Attechasgarate e ifrecssary

This bill amends the state®s existing controlled substance schedules
to conform to the federal schedules, insuring that state law enforcement
authorities will have the legal tools necessary to combat illicit trafficking
in dangerous drugs. The amended schedule includes several of the so-called
designer drugs that have recently emerged outside Alaska in order that we
can be prepared should their use spread to the state. The number of new
prosecutions that will occur as a result of these schedule changes is expected
to be negligible, and any additional cases can be handled with existing
prosecution resources, without causing a fiscal impact.

-

Prgaradby: Richard 1. Pegues/jDirector phoe . 465-3672

Division- Administrative Se’vicffs Divisipn , nilil, * 12-20-85
urtT./ x M/ a W

Approved by Commissioner: Harold M. BrfrAn, Attorned General DjJe. 12-20-85

Agency: Department of Law




" BILL SHEFFIELD

GOVERNLCR

Statis of A laska
OFFICE OF TI-1 GOVERNOR

Juneau

Januarh 29, 1986

The Honorable Don Bennett
President of the Senate
Alaska State Legislature
P. 0. Box V

Juneau, AK 99811

Dear Senator Bennett:

Under the authority of art. 1IIl, sec. 18, of the Alaska
Constitution, and in accordance with AS 11.71.120(b), 1 am
transmitting a bill that amends Alaska®s controlled sub-
stance schedules to add substances thatarecontrolled under
federal la~/ but not under Alaska"s law.

This bill would add 26 substances to the Alaska schedules:
16 to schedule 1A, three to schedule. IlIA, one to .schedule
I11A, and six to schedule IVA. The bill would also re-
schedule two substances that have been rescheduled under the
federal law, and remove from control two substances that
have been removed from the federal schedules. The drug
scheduling criteria set out In AS 11.71.120(c) were used to
determine the appropriate level of scheduling for each
substance.

A section-by-section analysis of Lhe bill, explaining 1in
detail what drugs will be added to the schedules and why,
follows:

SECTION-BY-SECTION ANALYSIS OF DRUG BILL

Note: Unless otherwise iIndicated, the descriptions of the
drugs listed below are based upon materials supplied by the
federal Drug Enforcement Administration (DEA).

Section 1 removes the substance ™"nalmefene”™ from Alaska"s
Controlled Substances Act by adding it to the list of ex-
clusions 1n AS 11.71.140(b) Q). Currently, nalmefene 1is
included iIn schedule 1A (AS 11.71.140) because i1t iIs a



derivative of the listed opiod 'thebaine™. Nalmefene 1is
also a derivative of the narcotic antagonist naltrexone,
currently excepted from the state Controlled Substances Act.
The DEA and the Secretary of the U.S. Department of Health
and Human Services have concluded there 1s 1iInsufficient
scientific evidence to demonstrate that nalmefene possesses
sufficient potential for abuse to justify 1its continued
control iIn any schedule of the federal Controlled Substances
Act.

Section ” adds five narcotic substances to schedule IA:
alfentanil; alpha-methylfentanyl; bulk dextropropoxyphene;
sufentanil; and’ tilidine.

Alfentanil was placed i1n fTederal schedule 1 iIn accordance
with U.S. treaty obligations under the Single Convention on
Narcotic Drugs. At the request of the World Health Orga-
nization, alfentanil was examined by various groups from the
Committee of Problems of Drug Dependence. The results of
the study showed that alfentanil i1s a potent morphine-like
compound with two to four times the potency of morphine when
used as an analgesic.

Alpha-methvifentanyl, also known as "China White" or 'syn-
thetic heroin', is a close structural analog of the Alaska
schedule 1A substance 'fentanyl'. It Is an analgesic ap-
proximately 30 times more potent than morphine. The sub-
stance has been placed in federal schedule 1 because it has
a high potential for abuse and currently has no accepted use
in medical treatment In the United States.

Bulk dextropropoxyphene (nondosage form) is a TfTederal
schedule 11 opiate. The scheduling criteria used in Alaska

require that all Tederal schedule 1 and 1l narcotics be
placed iIn Alaska®s schedule IA. This substance, therefore,
is placed i1n schedule IA. It should be noted that dextro-

proxyphene in dosage form is placed in Alaska®"s schedule I1VA
and federal schedule I1V. Dextropropoxyphene in dosage form
iIs better known as the drug ™"Darvon'. Nondosage®™ form was
placed In federal schedule 11 In accordance with U.S. treaty
obligations under the Single Convention on Narcotic Drugs.

Sufentanil is contained iIn the federal schedule 1I; it is a
congener of the federal schedule 11 narcotic substance
fentanyl. Sufentanil is indistinguishable iIn terms of abuse
potential from fentanyl, a drug used mainly 1In operating
rooms and abused primarily by operating room personnel.

Tilidine, also known as "tilidate hydrochloride,”™ 1is a



narcotic analgesic used iIn the control of moderate to severe
pain. Tilidine was placed iIn federal schedule 1 In accord-
ance with U.S. treaty obligations under the Single Conven-
tion on Narcotic Drugs.

Section 3 adds a new subsection to AS 11.71.140 to list the
new '‘designer drugs"” included in the federal schedules by
the DEA over the past year. A designer drug is defined as:

New chemical analogs or variations of existing
controlled substances, or other new substances,
which have a psychedelic, stimulant, depressant,
OE narcotic effect and have a high potential for
abuse.

The federal 1984 Crime Control Act provided the DEA with

emergency scheduling authority, to avoid an imminent hazard

to the public safety. Scheduling under this authority 1is
effective for one year and iIs not applicable to substances

for which there 1is an exemption under the Federal Food,

Drug, and Cosmetic Act (e.g., Investigational new drugs and

new drug applications). To classify a substance under its

emergency powers, the DEA must publish a notice of the class-
ification iIn the Federal Register; the classification be-
comes effective after 30 days. To date, th™ DEA has sched-
uled a total of 12 new substances under iIts emergency sched-
uling authority. Eleven of these sub®"stances are added, 1In
sec. 3 of this bill, to the state"s schedule 1A; the 12th 1is

a non-narcotic and iIs therefore placed iIn the state"s sched-
ule 11A (see sec. 4 .

Section 4 would add three new substances to schedule IIA
(AS 11.71.150): fenethylline, N-ethylamphetamine, and
3,4-methylenedioxymethamphetamine (MDMA).

Fenethylline is a conjugate of amphetar and theophyllin
(@ methylxanthine) . The drug produces _ layed, but pro-
longed, central nervous system stimul, ,,orv effect. Fene-

thylline has a high potential for abuse, has no recognized
medical use In the United States, and has not been tested to
determine its safety for use under medical supervision. It
is a fTederal schedule |1 drug, but 1t has been placed in
Alaska®s schedule Il1A because the drug iIs non-narcotic.

N-ethylamphetamine®s pharmacological and behavioral effects
are similar to those of amphetamine and methamphetamine. It
is a federal schedule 1 substance with a high potential for
abuse, and no known medical use In the United States.



MDMA, the designer drug known as Ecstasy, 1S an analog of
the substance "methampnetamine.” It has a high potential
for abuse and no currently accepted medical use iIn the
United States.

Section 5removes the substance "mazindol'™ from Alaska®s
schedule I1II1A (AS 11.71.160), and transfers it to schedule
IVA. (AS 11.71.170) (see sec. 8). This change has been made
because mazindol i1s an anorectic substance which has a lower
potential for abuse than other schedule 11l anorectics? it
also presents less danger of psychological dependence rela-
tive to other anorectics iIn schedule Il11.

Section 6places the substance 'parahexyl'™ iInto Alaska®s
scnedule 11IA. Parahexyl 1is a synthetic analog of delta-
9-tetra-hydrocannabinol (THCU, and has been placed in fed-
eral schedule 1. Because Alaska law classifies THC as a
schedule I11A substance, however, 1t is appropriate to place
parahexyl in Alaska®s schedule 111A.

Section 7 adds four benzodiazepines to schedule [1VA:
alprazolam, halazepam, temazepam, and triazolam. Each sub-
stance 1Is an anti-anxiety agent substantially similar to
other benzodiazepines currently listed iIn Alaska®s schedule
IVA. All four substances have been classific . into the fed-
eral schedule 1V.

Section 8places the substance- 'mazindol™ 1i1n schedule 1VA

(see sec. 5 description, above) . Section 8 also adds two
additional substances to schedule [IVA: "pipradol™ and
"SPA". Each of these substances has been classified iInto

the federal schedule IV.

Pipradol 1is a mild central nervous system stimulant. Its

effects resemble those of the amphetamines, but the usual

therapeutic dose of pipradol results in less euphoria, anor—
exia, and 1insomnia. It is an effective anti-depressant

without the extreme central nervous system stimulation found

in the amphetamines.

SPA 1s a substance marketed In Japan, but not in the U.S.
It exhibits the same properties as morphine and metham-
phetamine, but with analgesic effects. Results of a study
conducted by the University of Michigan showed that SPA has
no physical dependence capacity.

Section 9 classifies the substance "buprenorphine™ as a sched-
ule VA (AS 11.71.180) drug. The DEA has placed buprenor-
phine into federal schedule V. 1t had previously been

11



considered a federal schedule 1l drug because it is a deri-
vative of the substance ™"thebaine" (@ schedule 1A narcotic
in Alaska). The DEA has found that buprenorphine has a low
potential for abuse, has a currently accepted medical use,
and has limited potential for physical or psychological de-
pendence .

Section 9 also removes the substance ™loperamide”™ from
Alaska®s schedule VA. Loperamide, an ant-idiarrheal, was
removed from control by the DEA in 1982. The DEA concluded
that loperamide has a currently accepted use in medical
treatment in the United States and does not have sufficient
potential for abuse to justify i1ts continued control in any
schedule of the federal Controlled Substances Act.

To ensure that all dangerous drugs that have a potential for
abuse are appropriately covered by Alaska®s 1 T, | urge your
prompt passage of this bill.

Si

Bill Sheffield
Governor



