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Saturdays, Sundays, and other legal
holidays excluded.

The complainant called the contracting office,
learned some of the basis Tfor the decision
informally over the phone, and mailed his appeal,
dated July 8. According to Commissioner Eleanor
Andrews®"s letter of rejection, it was received by
Administration on July 15. Thatletter stated:

2 AAC 17.050 provides that for an appeal
to be considered, it must be received
within five (8) working days following the
notice of award. In this instance, your
appeal had to be received by close of
business on July 9, 1985.

For the reason that your appeal was not
received in a timely fashion, I must
reject your appeal asprovided in 2 AAC
17.050(d) .

"85-0957:

The notice of award, dated July 1, arrived by
regular mail on Saturday, July 6. The complainant
states that on Monday, July 8, the aggrieved
respondent requested pertinent information from the
Department of Corrections, the agency letting the
contracting. This information was received from the
department on July 10, and an appeal was hand-
delivered to the Department of Administration on

July 12.

The response from the commissioner™s office
reported that the appeal was dated July 11 and
received July 12, and therefore rejected as

untimely.
A85-0910:

The aggrieved respondent appealed the award of
RFP 86-0031 on June 25; the department received the
appeal within the prescribed five days of the award
of the contract. Commissioner Andrews advised that
you were rejecting the appeal for "lack of
specificity,” stating to the aggriev°d party:

.- You have not taken 1issue with the
specific scores assigned to either
proposal in any area of evaluation nor
have you provided any specifics concerning
where or why you feel yours was the better

proposal.
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The strict application of 2 AAC 17.050 does not afford an aggrieved
respondent a fair opportunity to be heard! Tt is apparent from"looking
at the three examples cited that five days is not sufficient time for an
aggrieved respondent to:

(1) receive pertinent information about the basis
for the contract award (this information is usually
sent to the respondent by mail);

(2) prepare the required detailed reasons for
aopeal; and

(3) submit the appeal 1iIn writing to the department.

Aggrieved bidders are placed .n the position of having to either submit
a late or an incomplete appeal.

Investigation culminated 1in my submitting a petition for the
Amendment of 2 AAC 17.050 to Commissioner Andrews. My petition asked
the department to delete the five day requirement for appeals of 2 AAC
17.050(a) and to insert new language as deemed appropriate by the
department. The substituted Ulanguage should either prescribe a more
reasonable (longer) period of time by which the aggrieved respondent may
appeal or, alternatively, provide for a two stage process whereby notice
of the appeal must be given to the department prior to one deadline and
additional time provided by which the aggrieved respondent may submit
the required detailed reasons for the appeal.

In petitioning, 1 cited the three complaints, each of which alleged
that the five day requirement of 2 AAC 17.050 was unfair. I believed
that these three appeals may very well raise substantive issues about
the selection processes used by the awarding department. In fact, the
commissioner had so indicated in at least one of the rejections of the
complainant®s appeals. The effect of the strict application of the
provisions of the regulation cited has precluded the department from
addressing potentially important questions about the award of
professional services contracts.

An appeal system should not be allowed to produce extensive delays
in every contract award. However, the Alaska Legislature clearly
contemplated appeal pursuant to AS 36.98.070. At least as to these
~“hree complainants, the effect of the five day rule has undercut the
intended result that there be an opportunity for appeal, by rejecting
appeals that are filed in good faith within a reasonable amount of time
without opportunity to further consider their merits.

Because 1 perceived the current regulation as unfair to aggrieved
respondents, and because it was apparent that substantive issues are not
being considered by the department due to the overly restrictive
language of 2 AAC 17.050, it would clearly be in the interest of both
the State and future aggrieved respondents to amend the regulation.

I urged the department to act to initiate essential changes 1iIn the
appeal process in order to improve the opportunity that process provides
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a reasonable review of contract awards for professional
I saw no other check within the executive branch to assure

the request.

Commissioner Andrews rejected the petition:

As it considers matters of appeals,

attention

This will acknowledge receipt of your letter of
August 15, 1985, petitioning under AS 44.62.220 for
a modification to 2 AAC 17.050.

I  would agree that the appeal process for
professional services contracts, and more
specifically the five-day rule, should be reviewed
for possible modification. 1 feel, however, that to
go to public hearing now is premature. This
department 1is currently advertising through an RFP
for a study of State procurement practices. The

final report of that study will not be available
-until December 15, 1985, A Senate committee 1is
currently examining the State"s procurement
practices and Executive Branch ethics. We have been
advised that the legislature intends to completely
rewrite the procurement Jlaws (which 1includes the
appeal process). Although, as stated earlier, the
procedure needs to be reviewed, to spend the two to
three months necessary to change the regulations new
and then have to do it again in a few months to be
consistent with legislative changes and study
recommendations, appears to be not iIn the State"s
best interest at this time. The current regulations
have been 1iIn effect since 1982, and a few months
delay to assure coordination with other interests
considering changes to the law and regulation
appears to me to be the preferred method of
progress.

to the scope of review.

improper grounds and urged prompt action on

the committee may want to give

In material prepared for an April, 1984, seminar, Tformer Ombudsman
Frank Flavin directed attention to the lack of a viable appeals process.
“"The grievance procedures for [the Department of Transportation and

Public Facilities] and [the Department of Administration],"”

noted,

are limited to a determination ~. . . whether the
award of the contested contract was made in
accordance with applicable statutes and prescribed
procedures. . . . 17 AAC 07.050 and 2 AAC 17.050.
Consequently, the review 1is procedural rather than
substantive and precludes a total review of all
facts which may establish an abuse of discretion.

Flavin



Apr."entiix to letter - 16 - October 21, 1965

[The departments] have limited themselves to a
review as narrow as a judicial review instead of a
full administrative hearing on all Tfactors within
"administrative expertise.”

Flavin also noted that judicial relief in these situations was rather

uniikely:
Review of professional services contracting will
undoubtedly follow that for regular bidding and is
consequently limited to questions of law. The court
will not substitute its judgment for that of the
administrative agency. Since professional services
contracting by nature is more subjective than
regular bidding, available judicial relief is
extremely limited. [/" “ations omitted.]
Complaints to the office raib .estions about appeals.

E. Exceptions and exclusions.

The separate status for administration and management of
professional services contracting bythe Department of Transportation
and Public Facilities arises out of the definition of "commissioner'™ in
AS 36.98.080(1). The committee should consider the award of contracts
by the department"s experience in awarding and managing contracts under
the exception established in the 1982 statute.

The professional services contracting statutes incorporate the
University of Alaska under AS 36.98 by virtue of the definition of
state agency™ iIn AS 36.98.080(5). University officials have indicated
they seek an exception from the filing requirement. IT an exception 1is
provided, the committee ard legislature shouTd assure that the
University has in place a professional services contracting process
fully sufficient to maintain the credibility of the professional
services contracting process and of public confidence in that process.

REAA professional services contracting practices were highlighted
in F83-0392. Investigation disclosed that, notwithstanding a clear
requirement 1iIn the procedures adopted by the school board, district
administrators awarded a contract for a needs assessment study without
prior approval of the board. At the conclusion of the investigation,
the omission was reported to the board.

111
A. Prospective contractors not qualified to conduct business.
Current state law (AS 37.05.230(5)1 pertinent to competitive
bidding requires only that a person or firm hold a current Alaska

business license to take advantage of the ™"Alaska bidder"™ preference.
Otherwise, the determination of whether a bidder is a responsible bidder
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as regards the bidder®s ‘'compliance with state Jlaws™ (AS 37.05.-
240(a)(3)) may be made by the issuing agency at the time of bid
evaluation.

Although complaints in this category are not numerous, they recur
with some regularity. Typically submitted by aggrieved or disgruntled
bidders or respondents, the complaints appear to be prompted by a rather
common expectation that persons and firms who respond to invitations to
bid or requests for proposals should be qualified to engage iIn business
in Alaska (i.e. licensed under AS 43.70 to do business in the state) at
the time of submission of the bid or response.

This office"s typical response to these complaints is to advise the
complainant of the requirements of AS 37.05.230(a) and the interpre-
tation and application of AS 43.70 and decline the complaint. See, in
this regard, Ombudsman Complaints A81-0250 (complaint filed against the
Business License Section of the Department of Revenue for Tailure to
enforce requirements against prospective contractors), F81-1243
(University awarded renovation contract to Ffirm which could not show
evidence ef a business Jlicense or a contractor®"s license), A82-0239
(challenging the award of a contract by the Division of Vocational
Education, Department of Education, to a person who had no business
license), and A83-0616 (questioning the Department of Transportation and
Public Facilities®™ award of a contract to a bidder who did not hold a
business license at the time of bid submission). The consistency with
which the complaint is filed, however, suggests that the legislature may
want to conform state law to what are apparently widely held, albeit
mistaken, expectations regarding a person®s or Tfirm"s qualification to
respond to a bid invitation or RFP.

B. Contract extensions or continuations.

In the m;.;ent receipt of several open complaints, we have observed
public displeasure in the tendency of some agencies to avoid or
circumvent the contract award process for purchases under the Fiscal
Procedures Act (including office space leases) and, to a lesser extent,
professional services through the use of contract continuations and

extensions. The subject deserves the committee®s attention.

Speaking to extensions, the Department of Administration®s own
purchasing regulations advised:

Where contract terms include a renewal option,
that option may be exercised without re-bidding or a
bid waiver. (A bid waiver is necessary to negotiate
a renewal if no options exist.) The existence of a
renewal option does not imply we must renew, it Iis
simply an option which can be exercised if it is in
the best interests of the State. The conditions of
exercising the option are limited to the option
clause. [Emphasis added.]
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In 1its review of procurement practices, the committee should
consider the trend or tendency of agencies to

(1) add a provision, often no more than as a
matter of boilerplate (in a vrange of agency-
initiated documents--including, but not limited to,
grants awarded and managed under other provisions of
tfie Fiscal Procedures Ac-=,) to authorize contract
extension or continuation options;

(2) include contract extension or continuation
option provisions that authorize contract extension
for periods as long or Ilonger than the period of
performance for the original contract on which the
extension is based; and

(3 extend or continue existing contracts
under a contract renewal without evaluating whether
extension or continuation is "in the best interests
ef the State.”

Since extension or continuation under an existing contract 1is an
alternative to contract award through competitive bid or examination end
award on the basis of RFPs, the committee should, 1in my judgment,
establish some general rules as to when and how an agency may opt to
exterd or continue a contract.

On a related matter: AS 36.98.010(1) establishes that the
provisions of AS 36.98 apply only to contracts of more than $25,000, and
AS 37.05.230 sets its own exceptions for small contracts. In complaints

filed with this office examining the renovation of the Governor®s
Mansion and in Ombudsman Complaint J85-0202, complainants®™ allegations
included the observation that the [limitations were routinely, and
improperly, being circumvented through the device of contract amendment
or contract extension. Indeed, the evidence supported this. In the
instance of the Mansion contract, the Department of Transportation and
Public Facilities--following what, as | understand, has become routine
practice, 1issued a $25,000 contract, then proceeded to continue and
extend it. In J85-0202, an emergency contract for septic collection
disposals let by the Departmsnt of Corrections under authority of
AS 37.05.230(3), the “emergency"™ was continued and the contract
reoffered at least three additional times, each without benefit of
competitive bid.

It is up to the committee and the Ilegislature, of course, to
determine whether the dollar Ilimitations now 1in law for these small
contract exceptions should be revised or amended. More significantly,
the committee should be exceedingly careful about any exceptions to the
general rules it identifies simplybecause, unless some safeguard
against abuse is included, the issuing agencies will, 1 can assure you,
devise ways to apply the exceptions to avoid the use of the norm. The
easiest safeguard may be to specify that an agency may not extend a
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contract beyond the specified ceiling--525,000 for professional services
contracts--or that the agency may use the exception to contract with a
party in excess of the specified ceiling during any fiscal year.
However handled, the committee should understand the potential
difficulties posed by any such statutory exception which it may enact.

C, Nonpro f TFfirms and government agencies unfairly compete with
private sector'pusmess.

This 1s another category in which the public"s expectations are at
variance with the law.

As it considers this point, the committee should understand that:

(1) agencies are specifically authorized to contract for
professional services with other state agencies, a federal agency, or a
political subdivision of the state--this term is not defined--free of
the requirement that RFP"s be solicited (AS 36.98.040(d)(3)); and

@) agencies are also authorized to purchase, in derogation of
competitive bid provisions of the Fiscal Procedures Act, through the
General Services Administration (AS 37.05.270).

We have regularly received complaints of "unfair competition”™ on
the part of state agencies, the bulk of the complaints being filed
against the University of Alaska. Among examples:

-- F82-1442 (the University of Alaska enjoys
competitive advantage iIn competing against private
businesses for available public sector contracts);

F83-1392 (Community college system
inappropriately and unfairly compete with private
contractors for available professional services
contractors);

-- A83-0734 (a unit of the University system,
the Arctic Environmental Information and Data
Center, unfairly competes with the private sector
for media production contracts); and

— A85-0449 (the university”"s Institute of
Social and Economic Research enjoys a preference
and, in the particular circumstances described by
the complainant, did not submit the proposal with
the lowest cost).

Not all complaints 1in this category have involved challenges to
involvement of the University. Concluding investigation of J84-0771,
for example, 1 found ™unsupported” complainant®s assertion of error
against the Department of Community and Regional Affairs for approving a
competitive bid waiver for a municipality”"s provision ofday care
services. There was sufficient evidence that, under the unusual facts
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of the situation, the issuance of a wailver 1In response to an "emergency"
was appropriate. 1 also found "unsupported"” the complainant®s assertion
in J84-0649 that the Department of Transportation and Public Facilities
erroneously substituted work under an interagency agreement for issuance
of a professional _ervices agreement, thus favoring use of and reliance
on in-house expertise over private sector talent: state law indicates a
preference for reimbursable services agreements.

Complaints have filed, too, relating to decisions not to make use
of this preference. So, in F83-0513, the challenge was raised against
the decision of the Energy and Power Development Office of the
Department of Commerce and Economic Development to use a nonprofit
corporation to manage programs which, in the complainant®s judgment,
should have been passed through to the local government.

Perhaps the oddest in this group of odd-lot complaints was a 1984
grievance, J84-0865, in which the Division of General Services and
Supply refused to go to competitive bid for acquisition of outboard

motors. It relied instead on a "bid waiver"™ process which itself
depended on a long-extended ™contract award”™ of General Services
Administration, the procurer of goods and services for the federal
government. In other words, the division had omitted competitive

bidding for motors citing a contract award by the federal purchasing
agency, though the contacts between the state and federal procurement
agencies over acquisition of outboard motors appeared extremely
nebulous. The old statute (AS 37.05.270, enacted in 1955) appears to
countenance this exception and we, regrettably, found the complaint
"unsupported.”™ The division, 1in turn, indicated that it would probably
no longer cite an outdated federal agency contract award, but would go
tu competitive bid.

The problems arising as to one part of this section appear to have
been partially alleviated by the inclusion, in the 198? addition of the
professional services contracting previsions, of a requirement that
standard overhead rates be incorporated into proposals from an offering
state agency. AS 36.98.035. It is far from clear that the provision is
always honored, and the committee may wish to inform itself on the
impact of the provision.

D. Release of information.

Some examples of the confusion that attends the matter of
disclosure ofcompetitive bid and proposal submission documentation:

A81-0884: At the behest of a bidder who had
not been able to obtain information about
disposition of a competitive Dbid, the office
interceded to obtain from the agency information as
to the winner of that bid.

A81-1196: A complainant, who had submitted a
proposal in response to an RFP and who was not
awarded the contract, encountered difficulty in
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obtaining access to the rating sheets and a copy of
the successful proposal in order to review the
contract award preparatory to an appeal.

F81-0649: The complainant had been
unsuccessful in securing a copy of the winning
proposal, the agency erroneously citing the

proposers® proprietary information.

A83-0826: Citing the need to consult with its
attorney, the agency delayed disclosure of
information to the complainant that the complainant
believed was need to file an appeal from an adverse
professional services contract award.

A83-0881: In this, information indicating the
reasons for contract award were withheld from the
complainant, a competitor, until after contract
award, thereby cutting of complainant®s opportunity
to appeal the decision.

A84-0526: The complainant was unable to secure
information as to the basis for award of a contract
to a competing Ffirm in preference to his own.

E. Ethics considerations in public contracting.

Conflicts of interest can occur when a present or prospective
contractor -has interests, current or planned, that directly or
indirectly relate to work to be performed under contract. These
interests may affect the contractor"s ability to perform effectively and
impartially under the contract or result in the contractor®s enjoying an
unfair advantage when competing for the contract or other contracts.

The public--and particularly that segment of the public that
competes for the state®"s contract business--is alert and sensitive to
real or perceived conflicts of interest in the evaluation of bids and
proposals, 1in the award of contracts, and in the management of awarded
contracts, and in the evaluation of services performed under contract.
Among matters which have been directed to our attention:

J79-0213: Investigation of this complaint
confirmed the complainant®s assertion of a conflict
of interest between the Department of Administration
and 1its contractor in a matter relating to data
processing: the spouse of the an agency employee
was employed by the firm to which the contract was
awarded.

A81-1152: This complaint considered, among
other elements, and found no support for
complainant®s assertion that there may have been a
financial tie between a state employee who
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negotiated the contract in question and the
successful contractor.

F81-1314 and others: Investigation of this
complaint indicated that, while two members of a
department®"s proposal evaluation committee were
former employees of the Tfirm to which the contract
was awarded, there was no overt evidence of
favoritism in the award. Among other
recommendations, the agency was alerted to the
appearance of impropriety involved with such an
arrangement.

A83-0592: On referral from a complainant, the
office evaluated the assertion that the award of a
contract was made to a Tfirm employing a former
department official at the expense of award to a
firm which employed and used the services of another
department official.

J83-0043: The complainant reported a situation
in which the law firm that employed or included a
recently-resigned former state official received a
contract for legal services work.

J83-0855: In the award of a professional
services contract for inspection services on a sole
source basis, the complainant suggested that the
agency may have selected an individual who was
employed by or retained by the prime contractor on
the public works project which he was directed to
inspect. Investigation found no evidence of
conflict, but noted that the department needed to
include a conflict provision 1iIn 1its negotiated
contracts.

1985
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MEMQRA NDUM December 26, 1986

SUBJECT: Revision of Procurement Practices (W.0.
14-1361)

TO: Senator Jan Faiks, Chair Senate Select

Interim Committee on Procurement Practices
and Procedures

FROM: Tamara Brandt Cook
Legislative Counsel *
Division of Legal Services

After draft number three of the bill revising state procure—
ment practices was made available to the public I received
several suggestions for improvements. It Is my understand—
ing that the Senate Select Interim Committee on Procurement
Practices and Procedures may consider this draft again

before the legislative session begins, so | wanted to pass
along these recommendations. I would be pleased to incorpo—
rate any changes the committee approves into the final ver—
sion of the bill.

The following suggestions come from Mr. Bob Link of the
Department of Administration:

1. Page 2, line 23: after "procurement" add "and man—
agement" .

2. Page 10, line 12: paragraph (2) should read "10
percent of the first $100,000 bid and five percent of
the amount of the bid over $100,000 if the bid exceeds
$100,000". As written, less security is requ red for
slightly larger contracts than for small contracts.

3. Page 11, line 20: bidding information should be
made public before the "notice of intent to award a
contract” rather than before the award itself. This
provision was included in the draft before Sec.
36.30.365 requiring a notice of intent to award a
contract was added.



Senator Jan Faiks
Page 2
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4. Page 16, line 5: add after "Offerors” "reasonably
susceptible of being selected for award”. This matches
the provision regarding discussions with offerors.
5. Page 25, line 9: delete "the commissioner and”. *
This would avoid the necessity of keeping two complete
sets of contract files.

6. Page 48, line 20: after "property" insert "other
than privately owned real property leased for the use
of agencies™. Since DOT is in charge of all con—
struction, without this exception the Department of
Administration would lack authority to make needed Im—
provements on buildings they lease for office space.

Linda Walton, Assistant Attorney General has requested the
following changes:

1. Page 21, lines 24-26: Delete "in addition to that
provided for under the contract and before performing
work or supplying materials not required under the con—
tract”™ and insert "that exceeds the amount designated

as the base amount in the contract and before perform—
ing additional work or supplying additional materials".

2. Page 22, line 11: Delete "this section”™ and insert
"(a) of this section™.

3. Add a new section on misrepresentations and fraudu—
lent claims. Her draft of the proposed section 1is
attached to this memo.

TBCrml
mel/033



misrepresentations and fraudulent claims

(@) A person who makes or uses in support of a claim,
a misrepresentation, or who practices or attempts to practice a
fraud, at any stage of proceedings relating to a procurement or
contract controversy under this chapter:

(1) forfeits all claims relating to that procure—
ment or contract; and

(2) is liable to the (state)? (contracting agen—
cy?) for reimbursement of all sums paid on the claim, for all
costs attributable to reviewof the <claim, and for a civil
penalty equal to the amount by which the clainm is
misrepresented.

(b) The procurement officer, commissioner or court
shall make specific findings of misrepresentation, attempted
fraud or fraud before declaring a forfeiture under section a(l).

(c) Suits to recover costs and penalties provided
under a (2 must be commenced within six years after the
discovery of the misrepresentation, fraud or attempted fraud.

(d For purposes of this section, "misrepresentation"
means a false or misleading statement of material fact, or
conduct intended to deceive or mislead concerning material fact,
whether or not it succeeds in deceiving or misleading.

(e) If a person in a matter relating to a procurement
or acontract controversy or claim under this chapter makes a
misrepresentation to the state through a trick, scheme, or

device, that person is guilty of a class C felony.
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The Honorable Jan Faiks

Senator

Senate Select Interim Committee on
Procurement Practices and Procedures
1024 West Sixth Avenue

Anchorage, Alaska 99501

Dear Senator Faiks:

The staff of the Alaska State Housing Authority (ASHA) has read
three drafts of the procurement bill on which your committee has

been working. From the most recent teleconference on the bill,
it appears that certain sections remain "in process" and are to
be given final definition at a later date. We expect that the

formal committee process of legislative review will allow further
opportunities to comment on this important document and that it
will be possible to have these comments incorporated into later

drafts. Based on what we have reviewed thus far, the following
information regarding this legislation®s 1impact on ASHA is
offered:

(1) Sec.36.30.015(e) should be amended to state: "The

boards of directors of the Alaska Railroad Corporation
and the Alaska State Housing Authority shall adopt,
etc."”

As you may know, ASHA currently has in place procurement
regulations particularly tailored to its business of
constructing, managing and maintaining various types of
housing units throughout Alaska. Given the fact that
residential wage scales will differ from those applied
to other types of public construction and that local
building codes, zoning ordinances and construction per—
mit procedures also vary from those used on other public
projects, the need to delegate specific residential
construction contract authority to ASHA becomes more
apparent. Although this issue could be addressed admin—
istratively after the fact, it would be more straight—
forward for such delegation to receive direct
legislative review and approval prior to passage of a
new procurement law.

TELEPHONE 1907) 562-2813 90X 100080 ANCHORAGE. ALASKA 99510
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With regard to the procurement of supplies and services
(non-professional) with which we maintain some 3500
housing units across the State, it 1is again important to
understand our current practices. Developed in accor—
dance with U.S. Department of Housing and Urban Devel —
opment policies, 3 AAC 95.010, et. seq. is a sophis—
ticated set of regulations with application particular
only to housing management uses. ASHA cannot predict
and plan for broken pipes, windows or doorways, to name
a few of the purchases we make on an as needed and regu—
lar basis. Tenants cannot be expected to wait for ASHA
to go through individual procurement processes when
stoves or refrigerators go out or when a damaged unit 1is
vacated and in need of repairs. With over 1,000 people
on waiting lists for low income housing across the
State, and with vacancy/unit turnaround goals monitored
by the federal government, the additional imposition of
a State level review would not change the way we
currently operate, nor serve any productive public
purpose. Such review will only delay a system that has
worked effectively for over forty years, was rewritten
in 1981, and is in no current need of modification.

ASHA®"s procedures on professional services contracting
have been performed in recent years under AS 36.98.010,
et. sea., except in those cases where to follow such
procedures is demonstrated to jeopardize our receipt of
federal funds (AS 18.55.110). The lack of delegable
professional services authority under this section is
particularly troublesome to ASHA. State boilerplate
articles, under Appendix A of Professional Services
Contract Form 02-093 (Rev 10/82) are frequently not spe—
cific nor detailed enough to protect the interests of
the U.S. Department of Housing and Urban Development and
the Authority on large scale professional service
contracts. By far the majority of our contractual
agreements contain explicitly detailed articles created
by and for ASHA projects. These contracts cannot be
reduced to the generalities of the standard State pro—
fessional services statement without significant loss to
ASHA of contractual protections developed by the
Authority through experience, research and course of
dealing. ASHA _is® not automatically cc red by the
Division of Risk Management, the Division of Labor
Relations, nor the Office of the Attorney General for
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contractual problems arising after the fact. The pro—
tection of our assets from various liabilities or con—
tingencies remains foremost in our minds when entering
into a contractual agreement. It is inappropriate, at
best, for the State to weaken our abilities to specifi—
cally protect federal funds for no demonstrated public
purpose. IfT the Commissioner of Administration is not
able to delegate this authority, then ASHA should be
added to the Railroad, University and Court System with
clear exemptions from this section.

(2) Sec.36.30.040(b)(8-13) regarding storerooms and inventories;

1))

“

€))

(®)

Sec.

Sec.

Sec

Sec.

classes of contractual services; price analysis;
payments and performance bonds; cost principles in
negotiations; and discrimination in contracting are
areas where the U.S. Department of Housing and Urban
Development directly monitors this housing authority.
Any regulations adopted under this section which would
apply to this agency will need to be reviewed and coor—
dinated with the U.S. Department of Housing and Urban
Development, Regional Counsel, for compliance with
federal regulations.

36.30.070 (1-4 ) Governed by federal regulations appli—
cable to ASHA.

36.30.080(b) This language should be reviewed by bond
counsel to any parties entering into lease-financing or
lease-purchase agreements.

.36.30.110 These 1items should be required after bid

award but before notice to proceed. Gathering this
information 1is an unnecessarily cumbersome task for
unsuccessful bidders to perform and would 1inundate
agency personnel with useless reviews of extraneous
information.

36.30.120(b)(1-2) The 10% requirement of this section

is higher than necessary and these unnecessary costs are
eventually borne by the contracting agency within the
cost of total project development. 5% 1s standard for
construction purposes.
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(8) Sec.36.30.200 This article almost precludes the state from
using design/built options given the restrictions on
competitive sealed proposals. Competitive sealed propo—
sals become relegated to a second class type of solici—
tation and limit creativity of thought for development
of new concepts in construction within budgeted fund
limits.

(9) Sec.36.30.310 This section is more broadly written than
that in current ASHA regulations. This agency would
have a lower level of comfort operating under a statute
prescribing an open-ended or subjective interpretation
of instances affecting "public health, welfare or
safety."” Also, there is no consideration given to an
analysis of time or urgency in determining an
"emergency" exists.

(10) Sec.36.30.370 May conflict with U.S. Department of Housing
and Urban Development regulations.

(11) Sec.36.30.380 May conflict with U.S. Department of Housing
and Urban Development regulations.

(12) Sec.36.30.890 ASHA is not covered sufficiently by this sec—
tion to avoid conflict with federal government practices
and procedures. Federal due process allows public
notice on regulations to come after the fact and, in the
interim, to administer programs through interpretations
of handbooks or other no.n-regulatory documents.

Although not statute or regulation, this method of
program delivery marks a federal preference to model
programs after field trial experience 1is known. The
State share of discretionary HUD funds oftentimes
depends on ASHA"s compliance with federal practices and
procedures which aren"t necessarily in statutory or
regulation form. We would not be sufficiently exempted
by this Section to avoid conflict with federal policies
and procedures.

These initial comments are generated strictly from an in-house
review by our staff. Neither our Board of Directors nor any
officials from the U.S. Department of Housing and Urban
Development have reviewed the most recent version of this
legislation. It is likely they will have additional comments to
offer.
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The concept of centralized procurement is valuable and efficient
for those agencies that may be inexperienced in the complexities
of obtaining goods and services and/or have minimal written regu—
lations or policies to structure their procurement activities,,
The Alaska State Housing Authority Tfalls into neither category.
With strict federal oversight and monitoring, federal funds are
expended for a valuable public purpose. Financial information on
expenditures 1is well documented and regularly reviewed. Complex
volumes of federal procurement instructions are interpreted for
ASHA by local HUD officials. Bidding and contracting activities
are defined in detail by ASHA regulations.

The procedures of the State Procurement Code are exemplary in
nature and should be modeled by all public organizations
(including ASHA) operating on state and local levels. However,
the delays and generic treatment this agency would experience in
having this law superimposed on its existing systems would create
confusion and inefficiencies for both the public and the agencies
involved. Aside from generating new "paper pushing”™ positions
and having to revamp many existing procedures after
implementation, there is virtually no new effect to ASHA"s pre—
sent practices that would be realized from including ASHA in this
legislation. Business will continue, only more slowly and at a
greater cost to the programs involved.

Thank you for your consideration of these remarks. We shall be
following with interest this legislation and look to an enhan-—
cement of ASHA"s regulations to make them substantially equiva—
lent to this bill in its final version. Should you or any
members of the committee wish further information on this matter
and its effect on our agency, please let me know.

Sincerely

ALASKA STATE HOUSING AUTHORITY

Barbara Morse-Quinn
Executive Director

BMQ/jlIr
enclosure
cc: Susan Olsen, HUD, Chief Counsel
ASHA Board of Directors
ASHA Department Heads
Marsha Hubbard, DOA
Stave Hildebrand, DCED



AM ENDMENT
Offered in the SENATE

TO: Proposed CS for SB 341
Page 9, line 19:

) After (b), delete the first sentence and insert the follow—
ing:

Immediately following the opening of bids, the bidders shall
list subcontractors to be used in the performance of the
contract.

Page 9, between lines 26 and 27, insert the following:

©) A bidder may replace a subcontractor set out in
the list required by (b) of the section only if the subcon—
tractor :

(1) fails to satisfy the provisions of AS 08.18;
(2) files for bankruptcy;

(3 fails to execute a subcontract;

(4) fails to obtain bonding;

(5) fails to obtain insurance;

(6) fails to perform the subcontract; or

(7) is determined by the department to not be a
responsible bidder.

(d) The commissioner may implement this section by
regulation.

for Sue Urig

Loren Rasmussen - (h) 789-9956
(w) 465-2960



DRAFT

Ecqeqgsssl Technical A(Dfod[Dfnis Id SfiQaie Bill 341
Sec. 36.30.010.
Page 2

Lines 21,22,23.24,25.

PROPOSED AMENDMENT

(&) The commissioner shall appoint to the partially exempt
service the chief procurement officer of the state uho is
responsible for the procurement and maQa2f£[D£Qi of supplies,
services, and professional services TfTor agencies 1iIn the
executive branch.

REASON: To clarify the intent of the bill because elsewhere
it makes the chief procurement officer for the management of
supplies during their life cycle, 1including the
responsibility for property management, 1inventory and
disposal.

Sec. 36.30.015
Page 3
Lines 21,22,23.

PROPOSED AMENDMENT

€ The Department of Transportation and Public Facilities
may contract for construction and C PROCUREMENTS FOR U far
ihe el QLijrEffisQi af agaieffispi 1d bf added 1d the state
equipment fleet.

REASON: To clarify the intent of the bill, that 1is, to
permit the Department of Transportation to procure cars,
trucks, graders, etc., for the state equipment fleet, not to
grant them the authority to make all procurements for the
state equipment fTleet.

Sec. 36.30.015
Page 3
Lines 25,26,27.

PROPOSED AMENDMENT

The commissioner of transportation and public facilities may
delegate to another agency the authority to contract for
construction C . ] 3Qd eq. i@ ELQLULSQIEDI Qf £2UIEQ3£Di io bE
addsd Id ihf aiaia eauiEiDfiQi £I££i"

REASON: To clarify the intent of the bill. Uithout the
proposed amendment, the bill says that the commissioner of
transportation and public facilities may only delegate the
authority to contract for construction and implies that none
of the other authority vested in that position may be
delegat ed.



DRAFT

Sec. 36.30.015
Page 4
Lines 5,6,7.

PROPOSED AMENDMENT

(b) The commissioner may delegate to an agency the authority
contract for and manage C SUPPLIES ] ssrviggg-,- ELQFfgggiQnal
2£LYI££5 and SilEeElifiS, except property of the state equipment
fleet. [ SERVICES, AND PROFESSIONAL SERVICES. 1]

REASON: To clarify the intent of the bill.

Sec. 36.30.120
Page 10
Lines 8,9,10,11,12,13.

PROPOSED AMENDMENT
Bid security must be iIn an amount equal to at least

(1) 10 percent of the ""mount of the bid if the bid does
not exceed $100,000; C OR 1 and

(2 fTive percent of the amount of C THE ] a bid
£2£££d|Q3 MQQIQQQ | if the bid exceeds $100,000.

REASON: To clarify the intent of the bill, that 1is, that the
bid security required for a contract greater than $100,000 is
more than the bid security required for a contract of less
than $100,000.

Sec. 36.30.140
Page 11
Lines 21,22.

PROPOSED AMENDMENT
The bids are not open for

has heg®) Issusd*” 7 DEIEE" o "TGTgn1™" “avaCe

REASON: This proposed amendment will permit bidders to
inspect all of the bid responses at the time a notice of
intent to award a contract 1is issued and to file a protest
then, rather than after the contract has been awarded.



DRAFT

Sec. 36.30.240
Page 16
Lines 5,6,7,8,9.

PROPOSED AMENDMENT

Offerors rgasQDsblY £usf££*ElThlE£ g£ baiog £qc ayacd
shall be accorded fair and equal treatmen* with respect to
any opportunity for discussion and revision of proposals, and
revisions may be permitted after submissions and before the
award of the contract for the purpose of obtaining best and
final offers.

REASON: To clarify the intent of the bill, that is, that the
contracting agency may accord specific offerors an
opportunity to discuss and revise their competitive sealed
proposals and submit their best and final offer but that this
may be done only with offerors whose proposals initially met
the 1intent of the competitive sealed proposal and were
reasonably susceptible of being selected for award.

Sec. 36.30.380
Page 20
Lines 10,11,12,13,14.

PROPOSED AMENDMENT

Except for a contract awarded through competitive sealed
bidding [ AND ] sc a firm fixed-price contract, a contract
may not be used unless it has been determined 1iIn writing by
the procurement officer that the proposed contractor’s
account ing system. ..

REASON: To clarify the intent of the bill. That contracts
established by competitive bid or other contracts with a
fixed-price need not have the approval of the contractors
accounting system. These are contracts established by bid
which do not have a firm fixed price.



DRAFT

Sec. 36.30.510
Page 25
Lines 8,9,10.

PROPOSED AMENDMENT

A contract file open for public inspection must be kept by
C THE COMMISSIONER AND ] the contracting agency TfTor each
contract awarded under competi tive sealed proposals.

REASON: The proposed amendmen t uould eliminate the need for
duplicate sets of contract files to be kept.

Sec. 36.30.990
Page 48
Lines 17,18,19,20.

PROPOSED AMENDMENT

(6) "construct ion” means the pro"“.ess of building, alter ing,
repairing, maintain ing, 1Improving, or demolishing a publ ic
highway, structure, buil 1ding , or dther public improvement of
any kind to public real proper ty:

REASON: To clarify the intent of the bill. To avoi d

confusi on between publ ic property and private property open
to the public.

THE END



DRAFT

ELeeesed Technical “meDdmeQia in Seoaie Bill hhii 341
Sec. 36.30.010.

Page 2

Lines 21,22,23,24,25.

PROPOSED AMENDMENT

(@) The commissioner shall appoint to the partially exempt
service the chief procurement officer of the state uho is
responsible for the procurement and maQa2f£[D£Qi of supplies,
services, and professional services for agencies in the
executive branch.

REASON: To clarify the intent of the bill because elsewhere
it makes the chief procurement officer for the management of
supplier during their life cycle, including the
responsibility for property management, inventory and
disposal.

Sec. 36.30.015
Page 3
Lines 21,22,23.

PROPOSED AMENDMENT

(&) The Department of Transportation and Public Facilit
may contract Tfor construction and C PROCUREMENTS FOR 3 £
ihe prQiurecDsni af eauipmeQi ie he added ic the state
equipment fleet.

ies
CC

REASON: To clarify the intent of the bill, that is, to
permit the Department of Transportation to procure cars,
trucks, graders, etc., for the state equipment Ffleet, not to
grant them the authority to make all procurements for the
state equipment fleet.

Sec. 36.30.015
Page 3
Lines 25,26,27.

PROPOSED AMENDMENT

The commissioner of transportation and public Ffacilities may
delegate to another agency the authority to contract for
construction C . 3 and £ql ihe .. QfULEBEQiI qf esuipmeni ic he
added 1d ihe aiaie eauipmeni £leeli

REASON: To clarify the intent of the bill. Uithout the
proposed amendment, the bill says that the commissioner of
transportation and public facilities may only delegate the
authority to contract for construction and implies that none
of the other authority vested 1iIn that position may be
delegat ed.



DRAFT

EcQEQsed leehoieal Amaodmanis io SaDaia Bill 341
Sece 36.30.010.

Page 2

Lines 21,22,23.24,25.

PROPOSED AMENDMENT

(@) The commissioner shall appoint to the partially exempt
service the chief procurement officer of the state who Iis
responsible for the procurement and maoasamani of supplies,
services, and professional services fTor agencies in the
executive branch.

REASON: To clarify the intent of the bill because elsewhere
it makes the chief procurement officer for the management of
supplies during their life cycle, including the
responsibility for property management, inventory and
disposal .

Sec. 36.30.015
Page 3
Lines 21,22,23.

PROPOSED AMENDMENT

€)) The Department of Transportation and Public Facilities
may contract Tfor construction and C PROCUREMENTS FOR 3 fan
Ihf elgfule[peq1l fIf asyiEmeni #A ba addad |d the state
equipment Ffleet.

REASON: To clarify the intent of the bill, that 1is, to
permit the Department of Transportation to procure cars,
trucks, graders, etc., for the state equipment fleet, not to
grant the® the authority to make all procurements for the
state equipment fleet.

Sec. 36.30.015
Page 3
Lines 25,26,27.

PROPOSED AMENDMENT

The commissioner of transportation and public facilities may
delegate to another agency the authority to contract for
construction C . I and £QL ihf ECQEULE(DEDI Da. £3UiEQ3xDIi ifl hE£
addad ia ihe SIAIE aauiemani £laai.i.

REASON: To clarify the intent of the bill. Uithout the
proposed amendment, the bill says that the commissioner of
transportation and public facilities may only delegate the
authority to contract for construction and implies that none
of the other authority vested iIn that position may be
delegated.



DRAFT

Sec. 36.30.015
Page 4
Lines 5,6,7.

PROPOSED AMENDMENT

(b) The commissioner may delegate to an agency the authority
contract for and manage 1 SUPPLIES 7] seryicssj. ECQfsssiQnal
SECYIELS and SIHi2ElI£S» except property of the state equipment
fleet. [ SERVICES, AND PROFESSIONAL SERVICES. 3

REASON: To clarify the intent of the bill.

Sec. 36.30-120
Page 10
Lines 8,9,10,11,12,13.

PROPOSED AMENDMENT
Bid security must be in an amount equal to at least

(1) 10 percent of the amount of the bid if the bid does
not exceed $100,000; [ OR ] sad

. 2) five percent of the amount of C THE 3 a bid
£*EEL |ns 100xQQQ + if the bid exceeds 9100,000.

REASON: To clarify the intent of bill, that 1is, that the
bid security required for a contract greater than $100,000 is
more than the bid security requir»d for a contract of Iless
than $100,000.

Sec. 36.30.140
Page 11
Lines 21,22.

PROPOSED AMENDMENT

The bids are not open for public inspection_until after
co TRACT IS dAWARDED. 3 noiise of inienpi IE£ ayacd a CQQmam
S ISSUﬁ

REASON: This proposed amendment uill permit bidders to
inspect all of the bid responses at the time a notice of
intent to award a con ract 1is issued and to file a protest
then, rather than after the contract has been awarded.
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Sec. 36.30.240
Page 16
Lines 5,6,7,8,9.

PROPOSED AMENDMENT

Offerors LfiasQoahlY suscsEiihle c£ hfioa selgiiad £qc ayacsi
shall be accorded fair and equal treatment with respect to
any opportunity for discussion and revision of proposals, and
revisions may be permitted after submissions and before the
award of the contract for the purpose of obtaining best and
final offers.

REASON: To clarify the intent of the bill, that 1is, that the
contracting agenc-1 may accord specific offerors an

oppo tunity to discuss and revise their competitive sealed
proposals and submit their best and final offer but that this
may be done only with offerors whose proposals initially met
the 1intent of the competitive sealed proposal and were
reasonably susceptible of being selected for award.

Sec. 36.30.380
Page 20
Lines 10,11,12,13,14.

PROPOSED AMENDMENT

Except for a contract awarded through competitive sealed
bidding [ AND ] at a firm fixed-price contract, a contract
may not be used unless it has been determined iIn writing by
the procurement officer that the proposed contractor*s
accounting system...

REASON: To clarify the intent of the bill. That contracts
established by competitive bid or other contracts with a
fixed-price need not have the approval of the contractors
accounting system. T.,ese are contracts established by bid
which do not have a firm fixed price.



DRAFT

Sec. 36.30.510
Page 25
Lines 8,9,10.

PROPOSED AMENDMENT

A contract file open for public inspection rr’st be kept by
C THE COMMISSIONER AND ] the contracting agency Tfor each
contract auarded under competitive sealed proposals.

REASON: The proposed amendment would eliminate the need for
duplicate sets of contract files to be kept.

Sec. 36.30.990
Page 48
Lines 17,18,19,20.

PROPOSED AMENDMENT

(6) construction”™ means the process of building, altering,
repairing, maintaining, improving, or demolishing a public
highway, structure, building, or other public improvement of
any kind to ejjhlic. real property:

REASON: To clarify the intent of the bill. To avoid

confusion between public property and private property open
to the public.

THE END



TO: KEVIN BRUCE

FROM: ELIZABETH
SUBJECT PROCUREMENT BILL
DATE: JANUARY 21, 1986

Kevin, attached is an index of all letters received on the
procurement bill to date. I have also enclosed the
Ombudsman®s report, testimony of the Associated General
Contractors of America, and a letter from the Painters Local
Union No. 1140. I contacted the Purchasing Management
Association of Alaska for a final statement, however, they
decided to send individual comments.

If you would like me to send you any of the letters, memos,
etc., please let me know. Most reflect individual concerns,
not position papers by groups.

Let me know what you need. Thanks.
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Olagfca State llegtflaturc

2957 SHELDON JACKSON STREET
ANCHORAGE, ALASKA 99508

SENATOR

ARLISS STURGULEWSK1

Chairman. Senate Resources Committee While in Juneau
icc Chairman. Senate Health. Education and Social Services Committee POUCH V
Member. Senate Community and Regional Affairs Committee JUNEAU. ALASKA 99811

(907]465-3818

Senate

MEMORANDUM January 21, 1986

TO: Senator Pat Rodey
FROM: Senator Arliss Sturgulewski
RE: SB 341 "An Act relating to state procurement practices and

procedures; and providing for an effective date.”

Pat, this memo will confirm our earlier discussion regarding SB 204 "An Act
relating to contracts for architectural, engineering, and land surveying
services; and providing for an effective date" which was introduced by

myself and co-sponsored by you. | feel it is entirely appropriate to fold
SB 204 into SB 341 as it obviously is an important part of overall, state
procurement practices. | will be happy to work with you personally on this
issue.

Although Senator Faiks plans to schedule SB 204 for a hearing next week, |
still feel it is important to include SB 204 in SB 341. | would welcome
your testimony on SB 204. The exact date cf the hearing is uncertain at
this time but | will advise you as soon as | know the date and time of the
meeting.
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December 16, 1985

Ray Gillespie
Governors Office
Pouch A

Juneau, Alaska 99811

Dear Mr. Gillespie:

As requested by Sharon Macklin, our Legislative Affairs Consultants, we are
enclosing draft"legislation~z%hat-the-A/Ej?rofession requests be included in
the State ~f Alaska Model Procurement Code presently being considered.

This draft is an excerpt frqi~fSena Bill 2 0 4 submitted during the
Fourteenth Legislature and consists-0l?language that results from compromises
between our profession and the State of Alaska, Department of Administration

and the Department of Transportation and Public Facilities.

Thank you for the opportunity to provide input on tnis issue.
Sincerely Yours,

Harley H. Hight
President, Alaska Chapter/AIA

HHH/ th

cc: Richard Ritter



COMPLIANCE OF CONTRACTS WITH PROFESSIONAL REGISTRATION REQUIREMENTS. The
state or a political subdivision of the state may not award for architectural,
engineering, or land surveying services to:

@)

(®.)

(c.)

(d.)

an individual who is not registered, in accordance with State
Statue, to perform the architectural, engineering, or land surveying
services required by the contract;

a partnership that is not qualified, in accordance with State
Statue, to provide the architectural, engineering, or land surveying
services required by the contract? or

a corporation that is not authorized, 1in accordance with State
Statue, to offer the architectural, engineering, or land surveying
services required by the contract.

SURVEYIN3 OOOTRACTS

State Agencies shall negotiate a contract with the most qualified
and suitable firm or person of demonstrated competence for
architectural, engineering, or land surveying services. The state
agency shall award a contract for those services at fair and
reasonable compensation as determined by the state agency, after
consideration of the estimated value of the services to be rendered,
and the scope, complexity, and professional nature of the services.

If negotiations with the most qualified and suitable firm or person
under (a.) of this section are not successful, the state agency
shall negotiate a contract with other qualified persons or firms of
demonstrated competence, in order of public ranking. The state
agency may reject all or part of a proposal.

The requirements of this section does not apply to contracts awarded
in a situation of public necessity if the person responsible for
execution of the contract on behalf of the state agency certifies in
writing that a situation of public necessity exists.

Notwithstanding the other provisions of this section, a state agency
may 1include price as a factor 1in selecting architectural,
engineering, and land surveying services when, in the judgment of
the state agency, the scope, nature, and amount of services required
are sufficiently defined to reasonably enable firms and individuals
making proposals to compete with a substantially equal understanding
and interpretation of the services required. In order to include
price as a factor in selection, the state agency shall involve in
the evaluation of the proposals at least one person who is
registered in the state to perform the architectural, engineering,
or land surveying services that are the primary services to be
provided by the contract.



The consideration of price under (d) of this section as a factor in
the selection of architectural, engineering, and land surveyiny
services may not exceed 20 percent of the scoring formula used in
evaluating proposals. The state agency shall base the evaluation of

price on a previously established schedule that objectively
correlates price with points scored.

This section does not apply to a contract that incorporates both
design and construction services.



SB

341

AGENDA

- State Procurement Code

Overview of findings of the

interim committee on

2111186

procure —

ment and summary of major provisions of the resultant

procurement bill - Senator Faiks.

Section by section analysis of bill

Jim Baldwin, Dept, of Law

Bob Link, Dept, of Administration

provisions.

Lauren Rassmussen, Dept, of Transportation

Tam Cook, Legal Services

Liz Hickerson, Staff Attorney for Senators Faiks & Halford

Suzanne LaPierre, Senate Judiciary Counsel

Review of outstanding policy
Liz Hickerson

Suzanne LaPierre

Public Testimony

issues:
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A ND U M January 20, 1986
SUBJEGT: State Procurement Practices (SB 341)
TO: Senator Pat Rodey, Chair

Judiciary Committee
FROM: Tamara Brandt CO0V. SAC/

Acting Director r

Division of Legal Services

SB 341 dealing with state procurement practices has been
referred to your committee. Mr. Art Peterson with the
Department of Law has pointed out a potential problem in the
bill. Under Section 63 regulations to implement the bill
are required to be adopted by January 1, 1987 and to become
effective on the same day. Sec. 36.30.870 of the bill
requires that regulations be adopted in accordance with the
Administrative Procedure Act. That Act contains various
time periods for submission and review of regulations.

(AS 44.62.060; AS 44.62.180) If regulations are not adopted
until the day they are to become effective, the time
requirements under the APA cannot be complied with.

The problem can be resolved by deleting the language, that
could be construed as authorizing adoption of regulations to
be delayed until January 1, 1987 and providing only that
they take effect on that date. This achieves the original
purpose behind Section 63, that of insuring that regulations
are in effect to implement the bill on the date the bill
becomes effective, yet avoids the administrative and legal
difficulties that will face the Department of Law if
agencies delay the adoption of regulations under the
impression that the delay has been sanctioned by law.

Please let me know if you would like this change incorporated
into a committee substitute.
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cc: Art Peterson
Department of Law
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AMENDMENT

Offered i1n the HOUSE By Pignalberi
TO: SB 341
Page 26, line 14:

Page

Page

Delete "and"

26, L"re 16:
Delete and 1insert
26, after line 16 insert the following new paragraphs:

"(4) a list of procurements made under this chapter from
out-of-state sources durin? the previous two fiscal years together
with the total number of procurement contracts entered into during
that period with out-of-state contractors and the total value of these
contracts; and

5) a list of procurements made under this chapter from
state sources during the previous two fTiscal years together with the
total number of procurement contracts entered into during that period

with state contractors and the total value of these contracts."
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