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Sec. 36.30.690. This chapter and the regulations adopted
under it are the exclusive procedures for asserting a
claim against the state or an agency arising in relation
to a procurementconducted under this chapter.

Sec. 36.30.695. The commissioner of administration may
adopt by regulation additional rules of procedure.

Sec. 36.30.699. The definition of interested party is
given.

Article 8. Intergovernmental Relations.

Sec. 36.30.700. Cooperative purchasing is authorized
between public procurement units or external procurement
activities in accordance with an agreement entered into
between the participants.

Sec. 36.30.710. Sale, acquisition, cr use of supplies
among public procurement units or witn external
procurement activity may be done independent of certain
requirements of this chapter.

See. 36.30.720. Joint wuse of facilities is allowable.

Sec. 36.30.730. A public procurement unit may provide
personnel, information and technical services to a
requesting public procurement unit or external procurement
activity.

Sec. 36.30.735. Current Alaska law on restrictions of
contracting with or employing experts on radiation hazards
is retained.

Sec. 36.30.740. The commiss'oner may collect information
concerning supplies, services or construction being
procured or used by state public procurement units.

Sec. 36.30.750. Under a cooperative purchasing agreement,
controversies arising between an administering public
procurement unit and its bidders, offerors, or contractors
shall be resolved in accordance with this chapter.

Sec. 36.30.790. Definitions for this article are
provided.

Article 9. General Provisions.
Sac. 36.30.850. This chapter applies to contracts
solicited or entered into after January |, 1987, wunless

the parties agree to its application to a contract



solicited or entered into before that date. This chapter
applies to ;tie disposal of state supplies and every
expenditure of public funds irrespective of their sources,
except as specified in AS 36.30.915.

This chapter does not apply to: grants; contracts for
professional witnesses; contracts of the University of
Alaska where the work is to be performed substantially by
enrolled students; contracts for medical doctors and
dentists; contracts for the purchase of residential child
care services under AS 47.40; disposals of land or
interest in land; disposals under AS 38.05; contracts for
the preparation of ballots under AS 15.15.030;
acquisitions or disposals of property and other contracts
relating to airports; acquisitions of real property or
disposals of obsolete property under AS 19.05.060,
19.05.100, 19.05.110 or 19.05.120; disposals of obsolete
material or equipment under AS 35.20.060; or leases of
ferry terminal facilities wunder AS 19.60.010.

Except for AS 36.30.700-36.30.895, this chapter does not
apply to contracts between two or more agencies, the state
and its political subdivisions, or the st:.’ and other
governments.

Sec. 36.30.860. Unless displaced by the particular
provision of this chapter, all othar principles of law and
equity shall supplement the provisions of this chapter.

Sec. 36.30.870. Regulations wunder this chapter shall be
adopted in accordance with the Administrative Procedure
Act. Regulations applicable to procurements of
construction or procurements for or disposal of property
of the state equipment fleet shall be adopted by the
commissioner of administration only after consultation
with the commissioner of transportation and public
facilities.

Sec. 36.30.880. This chapter requires all parties
involved in the negotiation, performance, or
administration of state contracts to act in good, faith.

Sec. 36.30.890. If a procurement involves the expenditure
of federal funds or federal assistance and there is a
conflict between a provision of this chapter or a
regulation adopted under a provision, the federal statute
or regulation shall prevail.

Sec. 36.30.900. This chapter does not modify, amend, or
alter laws regarding preference for Alaska forest products
or preference to producers or dealers in Alaska, except as
provided in AS 36.30.170(c).



Sec. 36.30.910. This chapter does not prevent purchasing
through the general services administration as proviced by
law.

Sec. 36.30.920. Suspected anticompetitive practices are
to be reported to the attorney general.

Sec. 36.30.930. In addition to penalties prescribed for
unethical conduct, civil and criminal penalties are
provided for violations of this chapter.

Sec. 36.30.940. The attorney general on behalf of the
state shall enforce the provisions of this chapter.

Sec. 36.30.990. Definitions.

Sec. 36.30.995. This chapter may be cited as the Scare
Procurement Code.

SECTION 3 through SECTION 6x amend ocher Alaska scacutes
to reflect che provisions of this chapter.

SECTION 62. The commissioner must report co che
legislacure by December 1, 19S7, concerning procurements
by stace agencies during the first 6 months of 19d7.

SECTION 63. The commissioner of administration shall
adopt the regulations required under <c'nis chapcer by
January 1, 1987.

SECTION 64. This is the repealer section.

SECTION 65. Section 63 of this Act cakes effect
immediately.

SECTION 66. Except as provided in sec. 65, this'Act takes
effect January L, 1987.



SMauka g>tatc “Legislature

AS5'CHELIX)NJA( KMA MRfcl

M.NATOR ) |
ARMSS STHRGL'LENVSKI ANCHOR VGE \il ASK \ -iNif»
CVirman, Senate Reouu-c* Commutcx - i
| ftvitt. vr.atc Health. Ed-cauon and Socul Setlicev Committee galw
M.-mtk.*. Senate Commumu and Regional Affairs Commitice JM Al At ASKA *ii»
Senate
MEMORANDUM January 21, 1986
TO: Senator Pat Rodey
FROM: Senator Arliss Sturgulewski
RF: SB 341 "An Act relating to state procurement practices and
procedures; and providing for an effective date.”
Pa*-, this memo will confirm our earlier discussion regaining SB 204 "An Act

relating to contracts for architectural, engineering, and land surveying
services; and providing for an effective date" which was introduced by

myself and co-sponsored by you. | feel it is entirely appropriate to fold
SB 204 into SB 341 as it obviously is an important part of overall state
procurement practices. | will be happy to work wi’h you personally on this
issue.

Although Senator Faiks plans to schedule SB 204 for a hearing next week, |

still feel it is important to include SB 204 in SB 341. | would welcome
your testimony on SB 204. The exact date of the hearing is uncertain at
this time but | will advise you as soon as | know the date and time of the

meeting.
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Memorandum Alaska Court System

TO: j—
Arthur H. Snowden, I
Administrative Director

paTe ! March 6, 1986

FRoMKarla L. Forsyths,”//.T" an suvject: SP 341 - State Procurement
Staff Counsel Practices

| have revieweu the latest work draft (dated February 26, 1986) of SB 341.

As you know, I worked closely with court system purchasing staff over the pes.
two years to develop comprehensive procurement guidelines for the court syste'
based on the Model Procurement Code. Although the guidelines reflect th

Code's competitive principles, they have been drafted to accommodate the
specific needs of the judiciary as a separate branch of government.

I am concerned that passa?e of SB 341 would require revision of the guidelines
we worked so hard to develop. This concern 1s based upon two provisions of SB
341, Section 1 (2) (page 1, line 14) states that one of the purposes of the
act is to make as consistent as possible the procurement practices among the
brr.nches of state government. Additionally, under proposed section 36.30.030
(ﬁ@ge 5, lines 16-20) the court system is required to adopt its own procedures
which must be substantially equivalent to the procedures described In SB 341.

Court system guidelines do not deviate 1n spirit or concept from the proposed
legislation. However, many details have been drafted with the needs of the
judiciary in mind, and therefore differ from the proposed bill. 1 anm
concerned that court system procedures will be challenged on the grounds that
they are not "substantially equivalent” or "as consistent as possible” with
executive branch practices.

| suggest the following amendments:

1, Change section 1, "paragraph (2) to provide that one of the purposes of
the act is to:

"establish consistent procurement principles for all branches of state
government"™.

2. Change proposed section 36.30.030 to provide:

The administrative director shall adopt procedures to govern the
procurement of supplies,  services, professional  services, and
construction by the judicial branch. Procedures must be based on the
competitive principles established under this act, and shall be adapted
to the special needs of the judiciary as determined by the administrative
director of courts.
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ALASKA COURT SYSTEM

Proposed amendments to SB 341

1.

Section 1, paragraph (2) (page 1, line 14):

(2) establish consistent procurement principles for all branches of
state government.

Section 36.30.030 (page 5, lines 16-20):

The administrative director of courts shall adopt procedures to govern
the procurement of supplies, services, professional services, and
construction by the judicial branch. Procedures must be based on the
competitive principles established by this act, and shall be adapted to
the special needs of the judiciary as determined by the administrative
director of courts.



1AR D6 "86 12:10 HCP 2ND JUD DIST FAX276-6342

SB 341: State Procurement Practices

This language 1s analagous to AS 22.20,037 relating to court system personnel
rules, which provides:

(@ Judicial employees shall be employed subject.to classification and wage
plans based on the merit_principle and adopted to the special needs of
the judiciary, as determined by the administrative director of courts.
Except as otherwise provided by law, all_ employees of th? Alaska court
system and the Judicial Council are subject to the general state laws
regarding leave, retirement and travel,"

A separate page containing these proposed amendments 1s attached,
KF/KI
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February 6, 1986

Senator Pat Rodey

Chairman, Senate Judiciary Committee
Pouch V

Juneau, AK 99811

RE: Senate Procurement Bill (SB 341)
Dear Senator Rodey:

On behalf of the membership of the Alaska Public Employees
Association (APEA), 1 would like to comment on one section of the
bill on state procurement practices prepared by the Senate Select
Interim Committee on Procurement Practices and Procedures (SB
341) which I understand your committee will be considering soon.
APEA sees the bill on the whole as a positive step toward finer
procurement practices. However, 1t does contain one provision
that we see as far more onerous on procurement employees than is
necessary to reach the bill"s goals.

That provision is pLoposed AS 36.30.930(1), which subjects state
procurement personnel to heavy potential liability if they act 1in
a manner contrary to the statutes. Certainly such liability is
appropriate if the violation is intentional or knowing; we have
no problem with AS 36.30.930(2), which makes intentional or
knowing acts felonious. However, 1if the violations are in good
faith, even if negligent, no personal liability should attach.

No other statute comes to mind that imposes personal liability on
an employee for a merely negligent act - this is traditionally a
risk assumed by the state, who as employer chooses whom works for
it. If the negligent act is sufficiently egregious, the state
can discipline the employee. But personal liability is not
appropriate.

Personal liability is especially inappropriate in this context,
because this bill 1s such a sweeping overhaul of past practices.
A procurement officer may commit a technical violation of the
law - contacting too few vendors, for instance - which 1is
consistent with previous practices for many years. Yet under

Fairbanks Field Office Anchorage Field Office Juneau Field Office
825 College Road 833 Gambell Streef, Suite A 227 4th Street
Fairbanks, AK 99701 Anchorage, AK 99501 Juneau, AK 99801

Telephone: (907) 456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-6305



proposed AS 36.30.930(1), this officer, acting in good faith and
in consonance with years of past practice, 1is now open to heavy
financial penalties. This 1is not right.

To take an extreme example, consider the recent litigation over
the downtown parking garage 1in Juneau. The city attorney and the
city council, acting in what they saw as the city"s best
interests, followed a common construction procurement practice 1in
contracting for the garage. However, this practice was a
technical violation of the city charter. The result was
litigation costs and construction delay expenses of several
hundred thousand dollars. Should the city attorney and council
members be held personally liable? No - if they were, it would
be well nigh impossible to fill jobs. But proposed AS
36.30.930(1) would allow liability.

The solution as we see it is simple - use the "knowing and
intentional” language of proposed AS 36.30.930(2) (the criminal
section) 1in subsection (1) as well. Then liability will be

limited to cases where it 1is appropriate.
Thank you for your kind attention to our comments.

Very truly yours,

Cherie Shelley
Executive Director

CS/kg
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All Members

Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Dear Jan and Gentlemen:

As of the moment of dictation, it appears as 1f the Judiciary
Committee contemplates throwing a Superior Court Judge for
Ketchikan into Senator Kerttula®s bill.

For your files, | have enclosed a letter of justification
which pretty well points out the need for the additional
judge.

Regards,

Robert H. Ziegler, Sr.

Enclosure



XErial Courts

J&tatr of Stasia

FIRST JUDICIAL DISTRICT
415MAIN STREET
ROOM 206
KETCHIKAN. ALASKA 99901
KRISTEN CARLISLE 19071 22583
AREA COURT ADMINISTRATOR

January 30, 1986

The Honorable Robert H. Ziegler, Sr.
Alaska Senate

P.0O. Box V

Juneau, Alaska 99811 (Mail Stop 3100)

The Honorable John Sund

Alaska House of Representatives

P.0. Box V

Juneau, Alaska 99811 (Mail Stop 3100)

The Honorable Robin L. Taylor

Alaska House of Representatives

P.O. Box V

Juneau, Alaska 99811 (Mail Stop 3100)

Re: Ketchikan Judgship Position
Dear Senator Ziegler, Representatives Sund and Taylor:

The growing need for an additional Superior Court Judge
in the Ketchikan Trial Courts has been more apparent in the past
five years. Presiding Judge Thomas E. Schulz and 1 feel that it
has now reached a critical situation and are requesting your
support in obtaining an additional position for a Superior Court
Judge in Ketchikan.

I have gathered some statistical information to support
our request. I will be .happy to share the sources of this
information with you if you wish.

Ketchikan Gateway Borough and the OQOuter Ketchikan Census
Division ha*e experienced a 15% population increase in 1984 over
1980. Total population for the area is 17,357. IfT the rate of
increase remains constant for the next five years the population
will be 19,960 by 1990. This compares with a current estimated
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population for the Juneau area of 25,964. Juneau has had two
Superior Court Judges for appoximately 10 year”".

During the period of 1980 to 1984 there was a 41%
increase in the estimated 1local workforce despite slow downs

the local pulp mill and fishing industries. The State will be
constructing a Ferry Maintenance Facility in Ketchikan next year
which 1is estimated to create up to 200+ new jobs 1in the area. If
the long pending mining ventures planned for the Ketchikan area
actually commence, the population and workforce estimates will,
of course, be increased significantly.

The 1985 Bar roster shows there are 39 attorneys

practicing in Ketchikan which is a 39% increase over 1980. There
is also a 44% increase in the number of police/troopers in the
area. Ketchikan®"s total of 46 law enforcement personnel compares

with 43 law enforcement personnel 1in Juneau.

The Ketchikan jury costs have increased 163% over FY
1981. It*s total FY"85 costs of $65,575 1is 10% higher than
Juneau at $59,739. The increase 1in jury trials has had a major
impact on the processing of cases on a timely basis through the
Ketchikan Trial Courts. Superior Court case filings excluding
all probate and domestic relation cases, have increased 70% in
the last five years. These types of cases require a great deal
of pre-trial and motion activity and therefore have a significant
impact on the court operations and the judge®s time.

Ketchikan has had the caseload of more than one Superior

Court Judge for the last several years. To meet this increased
demand, Ketchikan has used a very high rate of visiting or
retired judges appointed on a pro tern basis. In 1983 Ketchikan

received the assistance of a visiting or pro tern judge for
approximately 126 days, and in 1984 130 days. This 1is
approximately 60% of a Full Time Equivalent (FTE) judge. In 1985
and in 1986, these figures are expected to be much higher because
of a long murder case that is being tried in Ketchikan. The
Wrangell/Petersburg Superior Court Judge has spent an average of
two weeks a month 1in Ketchikan for the past several years 1in
order to assist Judge Schulz with the growing caseload. The
caseloads 1in Wrangell and Petersburg are also growing and the
demands on that judge®s time have significantly increased. While
the use of pro tern and visiting judges has allowed us to
function, it is very dependent on the schedules of those judges.
Retired judges work when their schedule permits, and are not
always available when required. Although we have had very good
relations with Judges Henry C. Keene, Jr. and Thomas B. Stewart,
both retired First District Judges, their personal lives and
retirement plans sometimes take precedence over the needs of the
Ketchikan Trial Courts. It is difficult to assign them a regular

in
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caseload and they have been used most often on an emergency
basis.

Primarily due to the increase in jury trials and motion
practice, Judge Schulz®"s bench time has increased tremendously in
the last several years. He 1is also the Presiding Judge for the
district which requires significant administrative duties. In
order to keep up with these demands, Judge Schulz has continually
worked long hours and weekends. Even with this, it has become
impossible for the Ketchikan Trial Courts to accommodate anything
out of the ordinary. For 1instance, in 1985 a civil case
projected to last 10 days ended up lasting nine weeks. In
addition, the murder case of State vs John Kenneth Peel has
required an 1inordinate amount of special attention. While these
cases are not routine, the Ketchikan Trial Courts operates on a
very narrow margin and anything unusual seriously to disrupt the
timely disposition of other cases.

It is hoped that this information will assist you in
obtaining the necessary backing for another Superior Court
judgship position in Ketchikan. Judge Schulz and | wish to thank
you for your continued support and would be glad to supply any
other information that you may deem necessary.

Sincerely,

Kristen Carlisle
Area Court Administrator

KCrcwt

cc: Presiding Superior Court Judge Thomas E. Schulz
Representative Johne Binkley



3la0ha ~tntc legislature

member
SENATE JUDICIARY COMMITTEE
SE*. ATQO
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January 29, 1986

alternate member

NATIONAL CONFERENCE OF STATE LEGISLATURES
state AND federal ASSEMBLY
COMMITTEE CM
PESERAi. TAXATION TRADE AND ECONOMIC DEVEIOPVEN~

Senator Pat Rodey, Chairman
Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Re: SB 341.
Dear Pat:
Attached hereto are a copy of my letter to Senator Faiks of
January 24th and the material to which I referred in that
letter.
Senator Faiks indicated to me that she did her job and she
doesn®t much care what happens to the bill now that it"s been
introduced.
In a word, the subject matter is not near and dear her heart.

If you want to talk to the involved Juneau citizen, 1"1l have
him get in touch with your office.

Regards,

7 — -

Robert H. Ziegler, Sr.

Enclosures
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Senator Jan Faiks, Co-Chair
Senate Finance Committee
Alaska State Legislature
Juneau, Alaska

Re: SB 341
Dear Jan:
I carry no brief one way or the other (at this time) for SB
341. However, | concede the subject matter 1is near and dear
your heart.
I have enclosed some comments recently given me by a friend
here 1in Juneau. He is more than willing to discuss these
comments with you, should that be your desire, but he was
reluctant to stick his nose into your business unless
requested so to do.

A great deal of what he has to say makes sense to me.

Regards,

Robert H. Ziegler, Sr.

Enclosure



Sec. 36.30.210. REQUEST FOR PROPOSALS

The use of the RFP process in tho selection of consultants for professional
services contracts, such as date processing systems analysis and programming 1is, by and
large, an expensive, time consuming exercise in presenting an c.ppearance of proprietry

to the selection process. There are many reasons for this.

a) The description of services desired .is often so vague that it is difficult
or impossible for a vendor to respond or tor any reasonable evaluation
criteria to be established by the state.

b) Evaluation .factors are usually so vague or generic that the evaluation
process can be biased for almost any reason so long as a 'reasonable
basis" can be stated for that evaluation. A "reasonable basis" can always
be found. In other words, evaluation criteria is rarely objective, it is
almost always subjective.

c¢) In some cases, a demonstrated and specific knowledge and experience level
is not merely needed, it 1is imperative. When that occurs, a restricted
RFP process can be used or a "sole source" award granted. However, in the
many cases where generic experience, such as '"systems analysis and
programming on state data center compatible computer systems and software"
is needed, the evaluation of the quality and depth of that experience
becomes highly subjective.

That subjectivity is then entrusted to an evaluation team for assignment
of points. However in most cases the team members are hardly qualified
to make such an ev. aation and fall back on the "glossy" resumes® or other
material 1included in a vendors proposal. Occassionally, a single team
member who is qualified makes the evaluation for the team at large.
Whoever took that team member to Jlunch last, or perhaps uses even
potentially more dangerous forms of persuasion, may then prevail.

d) The single specific objective evaluation criteria is cost. But it has
been absolutely amazing the low weighting faccor that is assigned to it
and also the lack of any intelligent means by which a point assignment 1is

given to cost. As an example: Cost has a 25% weighting factor. 10
points are assigned to cost. There are 4 proposals and three have
responsive costs. One 1is eliminated because it is an obvious "low-ball”
offering.

Vendor A" proposes $85,000
Vendor "B " proposes $57,000
Vendor 1C*" proposes $72,000

A typical state evaluation might give vendor "B"-10 points; "C"-9 points;
end, "A"-8 points. A more fair evaluation would be tr mathmaticallv give
.endor "B"-10 points,- "C-7.9 points; and, 1A"-6.7 points.
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As stated in item a, above, the description of services desired must be
m re specific in RFPs. If it is not, then several things result:

1. A vendor doesn"t know what the state wants and the proposal
becomes a costly guess.

2. A vendor may easily have proposed at a significantly lower cost

if the factors were known. This could make a sizable cost
savings to the state and certainly be more fair to vendors 1in
general.

3. Evaluation of cost cannot be made objectively. It is forced to

be made on a subjective and relative basis.

341 could be stronger and more specific regarding Request for Propo

procurements. "Suggested wording migiit. be:

[©

[d)

..... must contain the date by which the proposal must be received, [and
must contain a specific] description of the supplies, construction
services, oi professional services to be provided under contract, ....

A request for proposals must contain that information necessary for an
offeror to submit a proposal, [and upon which an objective evaluation of
proposals may be made.]

A request for proposals must contain references to any information or
material that cannot be reasonably included with the request. [No agency
may withhold from review by a prospective offeror any "information or
material not of a proprietary or confidential nature, regardless of
whether referenced in the request for proposal.]

A request Tfor proposals must contain the factors and their relative
importance by which _roposals received will be evaluated. Such factors
must be realistically objective and based on the specific description of
supplies, construction services, or professional services included~Tn the
request for proposals. Price shall be not less than 40 percent of~ total
evaluation criteria and be evaluated as follows:

1. Hieprice must be judged as realistic and not a deliberate
attempt at undercutting.

2. The responsible and responsive lev; price offeror shall receive
the maximum price evaluation point assignment.

3. All other responsible and responsive offerors shall receive a
mathmatically proportionate price evaluation point assignment by
dividing the low price by the? offerors price and multiplying the
result by the maximum price evaluation point assignment.



30.170. CONTRACT AWARD AFTER RID

definition of "Alaska bidder"” continues to Tfollow standards that are not
e if i1t is the intent to promote and foster resident hire and businesses of

A stronger definition, v;liich in our opinion would pass scrutinty, might be:

holds a current Alaska business license;

submits a bid [Jor a response to _a request for proposals] for goods,
services, or construction under the name appearing on the person's [or
firm®"s] current Alaska business license;

has maintained a place of business within the state [staffed by the bidder
or a direct employee of the bidder] for a period of six months immediately
preceding the date of the bid;

[is 1incorporated as a domestic corporation of Alaska, or is a sole
proprietorship or partnership whose principal(s) are bonafide residents of
.Alaska; ] ~ "

[derives at® least 50 percent of income within the state of Alaska;]

if a joint venture, 1is composed entirely of ventures that qualify under
(- () of this subsection.

ase note that these provisions should also apply to request for proposals which

ed in the current draft of the bill.

purpose of the proposed act might also contain a provision for Alaska bidders.

.1) faster and promote resident hire and Alaska businesses providing goods
services to the state;j



Sec. 36.30.320. SMALL PROCUREMENTS

The limit of $5,000 per aggregate dollar amount that defines a small procurement is
low for many cases of professional services contracting. That amount has been in place
for several years now. if for no other reason than inflation, it should be raised to
$5,000. However, for reasons of mere practicality and efficiency, an amount of $10,000

would be more realistic.

Item (b) .delineates that professional services contracts of up to $25,000 may be
awarded under regulations adopted by the commissioner and that not more than $25,000 in

contracts per person (firm) may be awarded by an agency within a 12 month period.

The 12 month period would be better stated as '"state Tfiscal year"” (July 1-June
30). More importantly, however, the dollar limit per agency, per year just doesn™ fit
many contractual situations where a firm, within a fiscal year, performs many bonafide

separate and different services for a department or agency which exceed the limit in

total.

We would recommend that item o(2) be removed in its entirety. Item (d) would
appear to provide the protection the state is seeking, along with the fact that a

departmental commissioner must also sign the contract.



Uiv. 5 SUBLETTING AND SUBCONTRACTING § 4100

Chapter 2
SUBLETTING AND SUBCONTRACTING

-l00.  Short title.
4100.6. Application of chapter.
¢101. Legislative finding; bid shopping and bid peddling.
2102. Renumbered.
41u3. Preservation of right? and remedies.
.104. Identification cf subcontractors by bidders,
iluo. Circumvsntic.!) of identification requirements.
Failure to specify subcontractor; performance of work; subcon-
tracting after award.

41(56.3. Renumbered.
1107. Substitution of subcontractors; consent; assignment of subcon-

tract: subcontracting after award.

+4<07.2. Carpet’hr; specifying labor subcontractor in bid.

11075. Clerical error it: listing.subcontractor; objections by listed subcon-
tractor: substitution of intended subcontractor.

1103, Subcontractors' performance bonds.
HOb. Conditions under which subcontract permitted after failure to

designate subcontractor in bid.
«ClO. violut:on of chapter as contract violation; hearing; cancellation;

penalty.
<111 Violation of chapter as grounds for discipline.
4112. Contractor’s noncompliance not defense in action by subcontractor.

4113. Subcontractor; prime contractor.

Cross References

Costracrora License Law. see lhiaines!) and Profession*)Code 3 7000 «t seq.
State pnreheaea and services, sec § 14780 et seq.

Law Review Commentaries

Hid shopping mid peddling in tlift suh-
cvuraet coastrttction n-.ustrv.  »10704 1S
U.O.LALaw Kev. ;:so.

S 4100. Short title ) .
. This chapter may he cited as the "Subletting and Subcontracting
Fair Practices Act.

1State.1943 < 134. p. PRO, $ 4100. Amended by Stats.IPIP, c. 1163, p. 2535,
i 1; Stacs.UHiS, ¢. 2125. p. 4411. $ 1)

Historical Note

"lie _101) m-.ii'idiu-ii! <IiliGrid that tho "-eiri'mi nr - highwitys. including hridgvfi'l
ehr.piiT_did nut ifi|,ly to emumots for *ho i'ri'vimisly ~the" s'i-ltini deelsiTd ilmt" the
coustrtjigivn, pnprovomtxt or repntr « chitpter did not apply to routrncta for tho



§ 41C0 PUBLIC WORK AND PURCHASES Title |

construction, improvement or repair of
Slate highways, including bridges, nor to
city or comity projects financed n_whole
or’in part with ‘motor vehicle fuel funis™

The 1003 umelainieut rewrote this sec-

tion to read ns it now appears.

I'rovi-dons formerly contained in this
section prior to the 1013 amendment are
now contained in 8 41005.

Derivation: »Stnts.|94l, e. 12S3, p. 3220,
3k

Forms
See West’s California Code Forms, Government.

Library References

Municipal Corporation* C=521] et seij.
States C=!)0 eL seq.

C..T.eHn. Municipal Corporations § 1142 et
C.J.S. Scutes 154,155, 100.

Notes of Decisions

Construction and application |
Purpose

I. Construction and application

Where electrical contractor's mistaken
hid was duo in failure of its estimator to
fake into u?eouut that lie was dealing with
half-size plans although estimator ~ knew
Plans wore half-size and ?en—ral contrac-
or was not aware of mistake until ten
minutes before bids were opened, general
contractor was entitled to recover from
electrical contractor the additional monies
which general contractor was required to
p?y to “have work Iperformed by another
electrical contractor  after electrical con-
tractor which submitted bid refused to

Rer,form in accordance with bid.  Saliba-
ringlen CorP. v. Allen Engineering Co.
(1971) 92 CalRptr. 799.15 C.A.3d 95.

2. Purpose

The purpose of Subletting and Subcon-
tracting Fair 1’ructices Act was not lim jt-
ed to prowdm_(t; the awarding, authority
with opportunity to agprove substitute
subcontractors, ‘bat also to protect the
public and subcontractors from the evils
attendant upon practices of hid shoppmg
nd hid peddling subsequent to the awar
f {mme contract for a _public facility.
outhern, California Acoustics Co. v, U. V,
Ifolder, inc. (1951% 79 CalHptr. 319, 45C
iVJd 975, 71 C2d 719.

—NO

§ 4100.5.  Application of chapter

With the exclusion of that portion of work covering street lighting
and traffic signals, this chapter does not apply to the balance of con-
tracts for the construction, improvement or repair of streets or high-

ways, including bridges.

%Added b)i)Stats.I9G3, C. 2125, p. 4411, § 2. Amendi d by Stats.1972, c. 834, .

Historical Note

The 1972 amendment inserted the exclu-
sion_of work covering streeh i htmg and
tratfic S|gf”als and inserted the words “the

Iminucc of” preceding “contracts”.

The provisions now contained in this

section w%re formerly contained in S 4100

prior to the 19113améndment.

Library References

Municipal '.irPornIions C=32t> el scq.
Stalest el scq.

384

C.J.H. Municipal Corporations 3 1112,
C.J.S. States ST 154, 155 1C0.
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Div. 5 SUBLETTING AND SUBCONTRACTING  § 4101

Notes of Decisions

[. In general

Bjll sho ing is not against public policy ~ Saliha-Kringlen Cor Allen _Engineer-
wlu'i dongpbyggeneral cgontrathJor awgrde lnag Co. (10711) 12 galRptr 79, 15 CA.
contract fof ‘construction of freeway.

§ 4101 Legislative finding; bid shopping and bid peddling

The Legislature finds that (he practices of bid shopping and bid
peddling in connection with the construction, alteration, and repair of
public improvements often result in poor quality of material and
workmanship, to the detriment of the public, deprive the public of the
full benefits of fair competition among prime contractors-and subcon-
tractors, and lead to insolvencies, loss of wages to employees, and
other evils.
(Added by Stats.1963, c. 2125, p. 4411, § 4)

Historical Note

Former S 1101 enacted by Stats.]943 e. $ 4103 anti amended by Stnts.lOtill. c.
154 p. 9sl 5 4101 amended by Stats, 2125, p. 4411. S 4
1915 ¢, 1350, p. 2570, t, was renumbered

Library References
I\SAtu?mlp%Iggrptoratmns C=:"20 et seq. C.T.S.Municipal Corporations s 1142 et
ates <"=90 et sen eq.
CH'S. States S§ 13J, 155, 100

Notes of Decisions
In oeneral |

Definitions 3
Purposo 2
The purpose, of subletting nnd subcon-
tracting. tair Eractmes act was not limited
[. In general to pr(%V|d|tng the awarding agtrt]?ntt with
here prime contractor utilized mason’s ~ Opportunity” 10 approve SubStitu
blgvll’l Comping XS, tocal hio for-conatrues ?ontra tors, but 20 10 8rotect the P -
tion project, gut |nadvertent| falled to  lic an subcontractors from ilio evils at-
schedule mason on list of suB/eo

t|tr| tors  tendant upon graehees of bid shoppmg
in bid, prime contractor cou not be held apd bid peddling subsequent to the awar
liable 'to nmsgn undfr Sub ett@\g nnd Sub- of prime’ contract fur a public facility.
ﬁo?"am'?| Bl o gadies At absent ﬁOT R AR S8R 6 g ato
etrimental relinuce tin part of mason. C.

; ne. V. p?nger lirharwo, N2 975 71C.2d 719

L. smith Co.
1% 577y "ic6 Cal Rptr. P, (B CAM

3. Definitions
"lliil shopping", grac’uce sou?ht to he
2- Purpose prevented bg this 'Act, is use of Towest bid
. Turpose, of this Act i~ in prevent prac-  already rec

ived b%/ general or prime con-
e

tices of hid sho and hid peddlin tractor to_ pr-ssnfe “other subcoiiimotors
connection Wlthpppu lic Worksp pr0]egcts |nto submlttmg even lower bids, Ha> Cit-

| nvito: (lading, . Inc, v, IenS|I
“t% sec(ltleﬁe Csav'”ﬂ At\ 'lti)a"'? *7=|PC 2V3 elps Const, t'% ||9g7fll 125 Cal.Rptr.
-aIRptr<!\R.,(|CAM tii2. 511 C.AMd
B



§ 4102 PUBLIC WORK ANT) PURCHASES Title 1

§ 4102 Renumbered g 410-1 and amended by Stats.I')G3, e. 2125.
p. 4411, 85

§ 4103 Preservation of rights and remedies

Nothing in tnis chapter limits or diminishes any rights or reme-
dies, either legal or equitable, which:

@) An original or substituted subcontractor may have against

the prime contractor, his successors cr assigns.

(> The State or any county, city, body politic, or public agency
may have against the prime contractor, his successors or assigns, in-
cluding the right to take over ana complete the contract.

(Formerly 4101. enacted by stats. 1943, ¢. 13, p. 951, § 4101, Amended

%Stats 1945, c. 1380£ 1S 1 Renumbered § 4103 and amended by
Shits.1903, ¢. 2125. p. 4411. § 41

Historical Note

Tho 1915 amendmenr, thrnc.irhout tho The t||1" amendment  substituted
esection, referred to tin- "tpmvntl (-outmo- to? ime" for "uqeneral" grecedlttK "contrac-

gtl)drld m%ad OE etI% gt&o 'T%uhnhl\tlllcctgrrporgrt]% nm in both subdivision
?
from tin! hst of political bodies. ||E10 Pﬂer 1sl4f(r)]al0t%(rjneb%/desdta%s 1%%36
The 1915 amendator act mnrained tho  '9450 . 3 was renumber
followim; provision: ‘i provision of ed ? IK||| nnd amended by Stats.1903, .

this act. or tho app||cat|on hereof r0any 2125 p. 4112, 1 7.

erson or circumstance, is held |nva||
Phe remainder of tho not and tin: 2 plica: S[frlvatlon Stats.1041, o. 1281} p. 3230,

tion of such Provmons to persons C|r
cumstances other titan those as, 10 which
it is held invalid, shall not h" affected
thereby."

Librarv References
Mummpal Corporatlons 0=82(1 ct scq. C..L.S. Municipal f'nrporations § 1142 ci

States C=119 et aei
P o 5@ States S 154 155, 100.
Notes of Decisions
I. In general tor’- hid in comFunnu rime Inti, there ia

Whore jteiternl contractors awariled — "bill cb|sel|to ‘orbilden by, Il L|sﬁ|n
gnme con«racts formnllv solicit hid from  law. 1e|8 v. Itiland Kid  Itepo.‘illor
lleootraeltir sy, another  ubenntrae- 14115 11 Cai.ltpir. 2010, 233 t"A'dd S5I.

§ 4104 Edentificntion of subcontractors by bidders

Any officer, department, board or commission taking bids for tho
construction of any puhlic work or improvement shall provide in the
specifications prepared for ihe work or improvement or in the gener-
al conditions under which bids will lie received for the doing of the
work incident to the puhlic work or improvement lliat any person

386
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Div. 5 SUBLETTING AND SUBCONTRACTING s 4104

making a bid or offer to perform the work, shall, in his bid or offer,
set forth:

fa) The name and the location 0f the place of business of each
subcontractor who will perform WOrk 0T labor or render service to the
prime contractor in or about the construction of the work or im-
provement, or a subcontractor licensed by the State of California
who, under subcontract to the prime contractor, specially fabricates
and installs a portion of the work or improvement according to de-
tailed drawings contained in the plans and specifications, in an
amount in excess of one-half 0f 1 percent of the prime contractor’s
total bid.

(b) The portion of the work which will be done by each such
contractor under this act. The prime contractor shall list only one
subcontractor for each such portion as is defined by the prime con-
tractor in his bid.

(Formerly § 4102, enacted b}/ Stn:=.i913. ¢. DM, J) 981, § 4102. Amended
by Stats.1945, c. 1380 575, i 2. Rentimbered § 4104 and amended by
Stats. 19G3, ¢, 2125, p. 4411 §5; Stata.1971. c. 376, p, 743. * 1, Stats.1971%,
¢. 1584, p. 3195, S 1)

Historical Note

The int.* ami- mlmem in solid. fat, re- The HO amendments inserted in sulLd.
quired tlio name ami localion It me e'pbec itti -iheont r:<fors licensed by the slate
Iit' business” of each subcontractor msleart who. anilcr subcontract to the prime con-
ot the name il Iofcauon of tle tractor, specially fabricate and install a
shop, or office”. erence w.'s mtt- |e |n gortmn of tS|e work or |mgrovement ac-
the egeneral con%ractor" instead of t' the  cord mag to ib-tnilcd drawings eoiuaineil iti
“contractor” dpercentage n-slrii-tion  the plans and speeifiiations.

‘van added. In sub referent.™’ vn-
Fortner 5 HOI, enacted hy Stnts.1913. c.
made t? work to he done, b%g encli "such” S uiot ane| deil Ty Stats.

snoconinictor “uniler thin e |d 3%, | |SI| i 70, 4 o was rennmber-
for inctinl validity provision of flic el f 1107and nnenih-il by Stls.IOGH, .
%%% Hut, .see Historical Nine under 2133p 12°f°S.

Derivation: Slats.Ilill. e, 1°83, p. 3230.
Tits 20(23 ninciidymiii nildeil the second S 1
sente?ce f solid, (lit relating to the lisi-
fis) of subcontractors.

Cross References
"crpetiiu;, sulilci of siiliciintraet, s Ilu7.2.

Library References

Mlummpal Corporalions 0"332. C.L.S. Municipal (»i pinadiic, » 113L
S 11S. I'-1.S, Sillies 4 100 lo 107

Notes of Decisions
Acce&tanee of bids 2 I, Construction anil application
Uiri |SC|e| A puh'i" Pod-, ice- neiiber the power nor
CO”S”UCUOn and app||Cat|0n Muy.ihiti at the lime of or after
chnjnatmn of Milicnnfr.ii'tors iivaidiiia 'le prune 'emmet, lo MtliMinite
Eristence ot Mihcontrjit 4 a tiditolliii stlheolilriodol* in |4aee of all

st

sub-
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out-of-state suhi‘ontrncior whnsi

1.0; oW ream 7/ Per rent hover il-at; :

California subciintraeior unde* |InT
and this taicthti. M OpvAuv.0-ut.

2. Acceptance of bids

In absence Of nn agreement to $I|e con-
%rar ||st|n% of .subcouir.r. ;or.  prime bi.
Fu lic Schoo] e0t|stru%l|ot| was not an

implied” urceptatiri! «; subcontractor=" lid
by general contractor, since (bo I:>tirg h.

enral contractor of siheontrin tors. 12
flucmis to retain Is in response -0 -'attjro-
ry ctmmanii utnl eattog reasonably” be
construral as n:t e pres.-don of tie epi ace
Southern California  Acoustics t'v. v.
V. ifolder, inc, (Jin'M 7t Cal.Untr. M|ft
«dl". \>:21077. 71 Cdiii 710,

2. Designation of subcontractors

Prime contractor, which was to rv j-
vnee. bv designating Lutl, itself and paving
oftleoatractor nn sum." line In designation
of mihcuutructora foe paving Intii exeat.t-

ing violated this ver Linv’ Cities Paving
o/ <trniiing, Inc. e 1loitse! Plicin-t Con
CJOI (1>7'Si 1JS IV.Kptr. K32 01t".AM

Where, i. was ;greed that suLcomraotor
tvas to gmve &=/ Jimit eotirruetnr was, to
excavate and prime. <r-ntrttctor v is wiiiin.;
lo allow SUbC?ttII’éICIOI’ to pave but SL‘lb
contractor refused unless Ir v.as also
awarded excavation work, there was to
benefit ef bargain to be recovered py *ub-
eotitractor: thus it was not etfril-d to re-
cover from prime contractor wlileb had \-
oluleti this section by, in designating sub-
routraciof,s. 1stlnﬁ horli %tself and. stbcon-
tmotor 'If. s.I'tte fino without |ifftirentinr-
ittg the work to let done by caclt.

This section does nol recoire a prime
eontraelor tq list in hjs bid hardware sup-
pliers who dipitiy packaged, finished hard-
ware to the joii_-ite fo be installed by
someone other _inttl lint .supplier. dd
Ops.Atlv.llet). 17. 2 7~i7.

A, Existence ot subcontract

{mme —onlrttetor received un-io-
li- |ted nit!, pill r-rr_nuraipry work from
tittle'!, I|g||rt eM.iinitted . W-re ttsi-d ¥
rm*= conriitetor T eouipiiing it-, tot d >

lter priaig eeotitrtctor was v Iril'd prjiiig
eontr'n-I, it -afit to cutset; a form of -»ti-
contrite! itTi-eta-i it tor purpose et ib-Jor-
n.tint: ti rUis ec-l leitdiilotis -t its off +

ef performance, Il cnt wa% exchange of
writings. wiilel led o preparation ot doeu
ia, tit Wil .i was finally sent to tnasrn.
Wle* S|gned it and retdrned ' to prime
Shnirteior. |yt prime <nntrat"or never
signed it and it,finated niusju fba'. > eo:ihi
not proceed .vitt masonry work be* au>e.
through prime coair.ictor’s inadvertence,
innsol had not been scheduled a, subcon-
tractor on etd proposal a|bm|r d to own-
F t]ttul tit. rof-iro conili nP Fo Iegall nt|-
Irc Ico

on project. no suficolkrnet  cxis-ed
hetween P ‘nes Tjt Co.. Inc,
Ileg r Iduetarrto |||f T/ Ca
Kpw. i'

" Viter -uh00|||ra|tor d|d >pr rely nn any
premise be el jo| constrm stor.” g-tu'rdl
montracto. blit niilv oft tic Ih 'iig of sub-
oititraerorr repin.-cd by this .-motion and
of'. I’GS'[TIC'[IOH on (r]eneral contractor's
rialr to ciiange Ifs listed subcontractors
lJIlj out consent of school district. deer 3

7. and_general con'mc-or tieiller ac-
ce ted M|bconrractors offer, nor made
a/épromme or offer to subcontractor in-
ded to induce action >r ftrbearance of

a definite unit substantial eiigractar, stit-
contractor bagd no cause of action for
?reaeu of --ntr% %mst ?neral con-
acto- WhICh tair.¢ dislricr’s
enr cha of soheonrraeturs
§uttt|ern flallfutrda Ae>«s’ic:t Co. v. C. V,

lidder. Ttw, illitll 71 fnlKprr, 311). 171
PAM [t7f. 71 <\2d 7711

\ Mistake, through which corporation
‘ulii-.-iitraetmg 10 do .-tvel work on junior
aigu s>lool auditoriuiitKk and connecting
shelter, for construction of wlilclt another
e.u-i iiratiiitt aware of such mistake, had
general contract with school district,
seemingly tigroid to perform for .'5I17.7tM
p.r work ri-itsoiutlilv.  worth at least
17 W=>it hi-ciitisit of failure to exclude from
subeontrni-r sicel ilc.dlilis specifier lv cs-
i-lud"d ia j ubi-iitii ractor's oral bid-;, w;c sc
es-settjni and lotiihiiui-'ittil rliat purlmss
:aia |, never met on .mothcinirict dl c\c-
eitted and Miheontraelr.r Was entitled In
reseissinii thereof. Ilniuzoll i"oust. «'0. V.
If. .I. Wci- brud Inc. ii'11771 257 1'.2d
1111 C A.Jd 2To.

ft. it chisding

Vhcf e le}) enic ractors  awarded
Uiinie emttruets -IU|aa||| solicit lower bid
Imnj eﬁuJ| nre r c— nnnt. ”bnn-
‘riclor't ir. eeipiCelg p-tcic there
is i 111Hm,'** e odd-n ty"llbt litga.q
[ain. ~ I'eopie .. Itlam! 1til Teuosilory
ilaiat ti i'nhlpil. t"A2d s7l.

i 4105,  v'in'miivi'tifiiiti uf idcpUlif.iUtii". r<xenirertioufs
din'tintvonlion hy a goncral conirarloi v.lio Lids as a prime eon-
[rador of tfit; icti’iiieinerit tuitier Saftion HO'J lor him to list his sui>
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Div. 5 SUBLETTING AND 3I/BCONTHACTIN(f 14106

contractors, by the device of-listing another ooniractoi who will i”
turn sublet portions constituting the majority of the work cover: :i by
the prime contract, shall ke- considered a violation of this chapter and
jha.il subject such prime contractor to the penalties set forth in Sec-
tions 4110 and 4111.

tAdded by Stats.IStill. c. 2122, p. 4411, §

Historical Note

IFor.v.i'r - 41wl Uv >t li-I"JII e dinilor'i tiy sait:il(5Y. . 2.Ci, i>
LSl <G iTME™ Ty Sic-.ia o> 4111, = A).
(= 1-M), ii. JC7T, j 5. v.is renuwm—c) S

Library Refcra.nces

Mnel;e'e" miuratif.is 0= 7 Manicc-a! *V.*Kir.iniM: < S 120d
Siatc.i CsiUU., s-'a | . —
L'y, S"ttvs - raj. a7, 174 tu 07,

§ 410S. Failute to .-ja'cify subcontractor; performance of work;
subcontracting after award

If a prime contractor "til-1lo specify a subcontractor or ifa prime
contractor spe-ciiios mote mart o.ie subcontractor for the same por-
tion cf work to be performed under the contract in excess cf one-half
of 1 percent cf the prime contractor’s total birl. he caress that he is
fully yualaicd to perform that portion himself, an! that he shail per-
torin that portion himself.

If after award of contract such prime contractor shall, except as
provided for n Sections -107 or 110;* subcontract any .ueh portion
of the work, sucn prime- contractor shail he subject to the penalties
named in Section 4111.

*Fonneny s r 10 enacted '\v Stats.I'' PS. ¢. LM. p. SH. * eliffil. Amended
by “rat;JakL ¢ (Ik- -n, p. 255, £ 0. Reimniti’ Tcm i 8fG i rnia*Ms by
Stats.i'U, ¢. 2125, D. 4112, J7)

Historical Nate
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Div. 5
fion project, liut inadvertently failed to 2 Standin
,sche,dgle Jmason on list of sub)éontmotors, Where sgbcoutraetor was not designated the plans ar
in bid. prime contractor could not be belli  or “intended lo perform excavation” work delaying or
liable to. mason under Subletting and Sub- on public contract, it bad no standing to .
Cg?}rn%(cetnl?gl rEFa'EcePéﬁC“ﬁ?f ofAr%tés ahbseet contest whether or uot prime contractor Prior t
| | . Co i ' ;
sy to, e, 1. Hoger Bicheme: - QSR OT oy CiEes Pavmy o s tution th
Inc. (11)77) 135 Cal.Rptr. 430, P5 C.A.u niding, Inc, v. lleuscl Phelps Const. Co. give notice
735, (1U76)" 133 Cal.Rptr. 632 5> C.A.3d 361 tor’s reque:
notice shah
§ 4106.5. Renumbered § 4111 and amended by Stats.1963, c. address of
215, . 44]_3’ § 12 so notified
objections
file such w
§ 4107 Substitution of subcontractors: consent; assignment of consent to
subcontract; subcontracting after award 1f wvi
No prime contractor whose bid is accepted shall: notice in <
tractor of
(a) Substitute any person as subcontractor in place of the sub- tor’s requci
contractor listed in the original bid, except that the awarding author-
- . - - - . () F
ity. or its duly authorized officer, may, except as otherwise provided
. . o transferre
in Section 4107.5, consent to the substitution of another person as a original S
subcontractor: of the awe
(1) When the subcontractor listed in the bid after having had a © (
reasonable opportunity to do so fails or refuses to execute a written changes c
contract, when such written contract, based upon the general terms, tract an
conditions, plans and specifications for the project involved or the . y
) . A . prime coi
terms of such subcontractor’s written bid, is presented to him by the nate a su
prime contractor, . |
ormerl;
(2) When the listed subcontractor becomes bankrupt or insolvent, k()y Stats.|
or Stats.193”
(3) When the listed subcontractor fails or refuses to perform his c. 889, p. 'l
subcontract, or
(4) When the listed subcontractor fails or refuses to meet the
bond requirements of the prime contractor as set forth in Section 4108, uTrfi]gernl(IJir
or oY ndte
(5) When tho prime contractor demonstrates to the awarding au- EQQ%W(QQ
thority, or its duly authorized officer, subject to the further provi- timac lo_tl
sions sot forth in Section 41075, that the name of the subcontractor g]rot\llri] ié',']" |
was listed as the result of an inadvertent clerical error, or mildod
(ti) When the listed subcontractor is not licensed pursuant to the or .Far]
. 1115 lift,
Contractors License Law, or 4103,
(7) When the awarding authority, or its duly authorized officer, tiomi\’/cvl"lrb')
determines that the work performed by the listed subcontractor is ﬂhh &4
substantially unsatisfactory and not in substantial accordance with Hplrd sil

390 itwiirdiuk



Div. 5 SUBLETTING AND SUBCONTRACTING §4107

the plans and specifications, or that the subcontractor is substantially
delaying or disrupting the progress of the work.

Prior to approval of the prime contractor’s request for such sub-
stitution the awarding authority, or its duly authorized officer, shall
give notice in writing to the listed subcontractor of the prime contrac-
tor’s request to substitute and of the reasons for such request. Such
notice shall be served by certified or registered mail to the last known
address of such subcontractor. The listed subcontractor who has been
so notified shall have five working days within which to submit written
objections to the substitution to the awarding authority. Failure to
file such written objections shall constitute the listed subcontractor’s
consent to the substitution.

If written objections are filed, the awarding authority shall give
notice in writing of at least five working days to the listed subcon-
tractor of a hearing by the awarding authority on the prime contrac-
tor's request for substitution.

(b) Permit any such subcontract to be voluntarily assigned or
transterred or allow it to be performed by anyone other than the
original subcontractor listed in the original bid, without the consent
of the awarding authority, or its duly authorized officer.

(c) Other than in the performance of “change orders" causing
changes or deviations from the original contract., sublet or subcon-
tract any portion of the work in excess of one-half of 1 percent of the
prime contractor’s total bid as to which his original bid did not desig-
nate a subcontractor.

(Formerl f410_1 Enacted by Stats. 19-13 c¢. 134, p. 931, 5 -101 Amended
by Stats.19-15, ¢ 1330 15 6. | . Renumbered » 1107 and amended b
Stats.1963, e. 2125, p '158 Stats 1969, e. 332, p. 705, £ 1; Stats.1974.

c. 889, p. 1389, § 1; Stats 1975, ¢. 678, D. 1432, }125)

Historical Note

The IDir> iimuiiilinrnt, in llit* opimiuu "(:tl Sulislitiiti- any prrson as suln;tm-
pann.trnpli, rofi-rrril in "general omilntf- irsn-Inr in plane of tin* snlirontraernr ilosiif-
lor” insionil ot to the'Voniroetor". In iiiin-il in tin- original liiil.
siiiiil.  tI>), rcferi-iioc was minle to any “tli) 1Vnnir any siu-It toiliromrm-t lo In-
"such" sulirontrnet anil roien-nco w.is :i->i;m-il or Iransfi-rm| or allow it lo In*
icaili- lo tin* oiii;iiml  Milirnittrai'tor "lisleii pfrfnrnifil liv anyone oilier Ilian llie oriei-
i/i llio Mil". In Miinl. lo). tin- |ii'iffiila::f nal :.nln-onirarlor lisleii in iln- toil.
provision was :i*tili'«i. A siiiiil.  (ill  was "(f) Snlilft or siilifoinrai‘'i any portion
a-lilisl. of tlio worli in i-vffss of iioi'-lialf ((**) of

. . R L . one per foul 11S | of M- fontrar-

lor partial villainy provision ol the v

S . - PR, . P - Infill Iml as 1" wlifli NS origins ' ntil
rj'(l)',,' -ot. sif HiaUro'ii  .Noti" “liner 1 Ini inn ili-M"ii.itf a siipfom nifor.

"liti 'I'lo- awarilin:; niitlnirily may eon-

TIn1 lio;*! aihi-ntluii‘iti irwi'oif ili -fin in iln- nlis*iiipion of anoiio-r person
linti, wliieli previously n-ail: * a snlienni‘aetnr, wli-li tin* solifniili."if-

"No p-tifrol foolrin-lor w|n»o Mil is in- ter nanifil -o mi* Iml after !a\in: lai-i a
ffp'ial shall, williolll .. ol o' ifii .OHillilf nppnrtniuH 1" 'in so, fails nr
nwiiriliiiKk milliorilv. eillo'f. i-iom , lo eyi-rutf a wrill.n -oolraf,

3L
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Note |

win'll said written coatra'T, based iiiioii
the itcitoral litiiis.. conditions, plans :mk1
specifications fur tin* project i:N<ilveq or
the tertns of .siteli milm-oiiirai tor's writien
||nI Is (Irese.-itell to him v the com rue-

The 1Ml nttipiiihneitt  replirased stilnl.
til by msertrno tiutihereil suhr%nruxrnp S;
in the' ititrottitetory tirnvisioti of soli,|
mhled the exception as to S IT.Ti;
snhlizir. - added bankruptcy as a ground
for stihsti’ tition: ~ Inserted” the  Subicer
matter contained its, -ahpars. t 1. <ii. and
»I |1 and sihstantially rewrote the first
aud_second sentences of the second put*::-
Jrrajiit of subd. (a) relating to notieo of
prime eoutrae.ur's’ request” to substitute.

TIm 1971 gmendment inclyded, thronjrh-
ofit” )e=section, folluwins "awarding
thoriy". the words "or its duly authorrzed
oIerer" (adde the Iast two aenten_ces of

Haectrétar graph of srh s{rld (d

aragrap
relatrng to written ohjections.

The  107* nun ndinent amended the sec-
tion witlmnt cl.anne in the text.

Fortner s d|t7 enacted hy Stats [fMo, e,

't D, 1]1%2 was " renumbered S
1].1|:|‘ and amended v Stas.s.l0d, ¢ 2127,
I S I

Derivation: Statj.IHil. e. 12s), p. SN

Cross References
Conifactors License Law. see nitviness and Professions Code 5 7000 et scq.

Library References

Munrcrpal Corporations C=>.")7K1*.
States C=1UM,"..

C.1.S. Municipal Corporations S 120S et
c.d.s. States ji 171to 1511 o

Notes of Decisions

Burden of proof 9 =
Construction and application |
Damages 5

Estoppel 0

Existence of subcontract 3
Penalties G

Pleadrn s 7

2
Subgtrtutron of subcontractors |

. Construction and application

Where prime coniraetiif utilized mastni's
hid in <ompiliiut its total hid for const ruc-
tion prorect hut madvertently failed m
schedue mason on list of sulieooiracjors

"hi, prime eonlracmr could nm he held
ha de to million under 'tiddettina and Sale
coiltrat line  Fair Fiuiliers  Act. ah-eni
thiiriiacutal relianec on part of mason. C.
[, h'mitli__Co.. Inc. V. Unrter Intchande
|Inc (11177) Flo (*.il.llpte. , do t"A

liven if prime coulractor's hid had re
lleeti*cl suviiias afford, d liv s'ohcoul ea<" lid
lower than plaintiff's hid, where idaimifl";
aa lie mid male of niaeliiijeiy i< offered in
supply were shov.ii on hid lorm. prime
eniitrtit'lor wliieli ohluiucd pcrtni-siioi. .til
or_award of I'lONI"|'l. 10 lise other tlta
gnito’ty snp|died hv,,,l.ower ladder violafeil
Snlrlcttrm and Sehi' ||||t| [ciiiiL," Fan I'tac-
ices rrme o'linai itii's

found, vrmt wrth S ||t)7o pioi'ednris for

ttnsenrn'a claim of clerical error, and
laititift was entitled to recover from
rrme contr ctoF the hcip’ fré ohf the har-
ain ir would have realize it not
een wrongfully deprived of suIn ontract
Coast |'ntnp. A-soeiafes V. Suprrn X
Corp iy 7di 1 (‘ulliptr. 5§ til" C.

Once priiiii  iitrni'jof’s hid has been
accepteil for public project, it may nor re-
tain new Mihcnuytfactors or supstitute new
strheom raitors for tI\iMic.z suhrotilfactors
wn ont approval of awarditm authority.

Y |t|es avrtrK A tirndim:, _fac. V.,
lieflsel 1helps, Coast. 0. (|'|7I|) "HIS
Cal.Rptr. €12 " T \{d " il

A general couirai'lor on a puhlic eoi-
tract “could mu recover from "a sihcoti-
tractor for breach of such suhi‘oliti'ijct
where .outfactor failed to ctnopiy with
apo/lrcable (%vrsrons of S Llull ¢! Sed

cnnne errrora ici' ql sa cotrtrar Is by

[partn er il.an orr%rna su cont raclor
lis n.Its hrd and where socr violation
was an integral and essential part of the
uausiietmil Upon \viit'll jts asserted cause
ol all.,n Was hnscd Kirlv Corp. v. title
_I-)r livd.'n 11 Talitpir. ViH, CALd

"io <,i'traetual relationship is iieale.i
i"I'twi ell” -iihconl I'actor. and .'eiicial eon
trio ior h> ihi* _ihmissioii 1\ com ral coo.
ii,0i0j of hid 0'in:: siihcoiiit’ ip'liir's hid.
mouaii hut Is accepted |y awarding mi-
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thnritv.  Klosc v. Sequoia Union High
Soiiooi ui<t. <it)=:) 27s rv.m mr». ns V.

A2 636.

Subcontractor. whose name is submitted
with >l of general contractor, secures no
legal rights "as result of acceptance of
?hene,{al contractor’s bid by awarding au-

ority.

2. Purpose

This section was intended to protect
original subcontractor against replacement
by “another subcontractor. const ['utn
Assoclates v. Steg en TP/Ier corp. (2070
IT! Calliptr. SS.02C.AIU 121

Purpose of tins ,sectlon,forhlddm% prime
contractor, once his hid is accepted, from
m|_hs_t|r||t|n_g soheontractor desnf;nated in
original hid, e:;eepf witli consent, of con-
tractmg lig -ncy IS, to prot *ct ongomal Sub-
contractor’ agdinst ruplat 'ment oy either
anuther subcontractor or by the prime
contractor, liny Cities Paving & Grading,
Inc. v. llense] Phe%)s Const. Co. (197

125 Cal.liptr. 332 -C.A.ild 301,

3. Existence of subcontract

_Where prime contractor received unso-
licited oral bid for masonry work from

mason, f|?ures submitted . were use(il by
prime contractor iu compiling its total pid.
after prime contractor was awarded prime

contract, it sent to mason a form of sub-
contract agreement for ,P,urpose of de%Fr-
mining terms and conditions of Its offer
of pérformance, there was excha?g of
writings which fed to preparation of docu-
ment “which was finally sent  mason,
who sutmed it anti retdrned it to prime
contrgc,or, but_prime contractor. nev?r
signed it and informed mason rimt it could
not proceed with masonry work because,
through prime contractor's inadvertence,
laaso0 had not hci-u scheduled as subcon-
tractor on hid Iproposal submitted lo own-
v gnd therefore could not lie Ietgall Ut
fized on project, no subcontract' eXisted
hetween parties. 1. 1. Smith (‘0. inc. v.
linger | tichnrme, lin-_ (1i77)" 133 Cal.
lipTr. Isit, 371°.A.3d 7:T,

No eooiraj-inat relationship is created
between Milienntractor. and general con-

tractnr Ip the ..Hhm|33|ot| by general con-
triclur of hid Using saheoOtractor’s hid,
though hid i- moepled by awarding au-

ilior=1y . KloS¢ v. Sequoia  I’njgii quh
gv hnY Hist. <I>3"| 275 P.2d 717 US 1"
2

ot Siib;lit»liii-i of subcontractors

_U'hiess i tl-i»-| sol,cout rartor hc oiucs
itisolveiil nr ™nils nr p luses lo periorai a
wriucii contra.*t lor work or fails .t r*
fas... io mci'i ihe hnix<i rcipiiri‘iiicnts ot

SUBLETTING AND SUBCONTRACTING

s 4107

Note

the prime contractor, the prime enorrae-
tor may_not substitute another subcon-
t[,actor for the listed subcontractor and
tlie awarding authority ma¥ not consent
to such a substitution intil the contract is
Rresented to the listed subcontractor and
e. after having had a reasonable oppor-
tunity to do so, fails r~ refuses to execute
the written contract. Southern California
Acoustics Co. v, C. V. Holder, Inc. flEE(Dl
;51)90a|.Uptr. 319. 470 IV.d 97.7. 71 C.2d

Wiierc general contractor for school
copstruction listed é)|ajntlff a"mistical tile
subcontractor as required by 4 4101 re-
quiring inclusion of names o; suheciytrec-
fors who nrc to perform one-half of one
percent or more of construction work, and
subcontractor acting on assumption ' that
its bid had been accepted refrained from
bidding on other construction jobs to re-
nntiu Within bis bonding limits, and gener-
al _eontractor requested. permission™ from
sciiool district to substitute another .sub-
contractor, general contractor hnd no
right to sybStitute another subcontractor
In” place of the Flamtlff, and school dis-
trict had no right to consent to that sub-
stitution. 1d.

fontractor could not, without consent ot
county sanitation district, substitute itself
LOJ "0, -tg work" sphronrrnomr named in
id op public work for performance of the
“earrh work™ after contractor declined to
enter into contrite  with subcontract?r
gven though subcontractor. wits willing 1o
do so, and therefore, district properly
withheld parr of contract price, ns pentil'"e
for contract?r's violation of his contract.
Fred .1 Karg, Jr.. Co. v. County Sani'a-
lion Idsr. No. 2 of l.os Angeles Countv
(1993) 29 Cal.liptr. 1133, 214 OAL'd 3(v.

Where general contractor, in tanking bid
for repair of high school, inadvertently in-
serted Wrong mime for fin elect ricnl “sup-
cornno-tor. and bid of the one wrongfully
mimed was 3> higher than bid of the one
who was intended "to be mimed, board of
trustees bad authority to consent to sub-
stitution of proper name for tie- eleetiieal
side tintractor. ~ Klo.se v. Fcq'.ioia_ Cninti
High School Hist. (19331 275 VJd .713 C.s
i".a2d cm.

V prime oinlim lur does on: v'uoate this
section, prohibiting sidistitiiiion of sobciiu-
Ira.-tors once prime imil"".ii'lor o_bid has
heel! accepieij. it ne permjts a mmaiils'ivitriu-
tor to Use “additional suln'omg(ﬁmg-s to
gﬁrform rcilion phases of the siilii‘iitlirtlet.

1ijis.Auvlbo,. 11 -9 "7

A pollin® built has tii'itiiei |So* power "or
an* 1'bbgmioi, w1 the tone ut nr iy
attarolsig llo-piime contrai |, to substitute

r,i
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ole

i (5,h-"oniiu sal.ioiurgi-:. r = ni-e st til S ko rvjutr.d h)( law. slil'tnit’-"d
wor-if—tn:i* Jila- rtul aci.-r "do is  dtiefit's .ante among listed ku'eectitrae-
to.| thatl 3 "T c-ut ™-me 3:He plitniifi rend trade, newspaper
takmriM  ssi'tmic ricn.r iti-ii e v r.nail ‘ai- tmg 0 assumRtlgn tint.. | }
1 anil tii- sovlitti, 1" «= i IIntu In"a net'&pt"d. retrained frotn iiil
i ti_other eonr ructtoii jobs in order
3 d ‘g iti oth trycttoij job d
rniin wiiiiti .ending limits, and thai
5 Damages er . -ter tin1 get, ml contractor request-
In action by general ..vi:r;,. t<ir tor il d, permlssmn troil s hoal district lo su%
Centractor's falure to 'o.:* bis Lil t  -Jt<- another sanrouiractor for
perform certain buhi-eiiiraeting work at tin éd AP iff, whie'a  toiiseat — was ranted
agr-"c.! prire. awarding general . nut ro>tor |a|||"1t|ff stated | |arse of UnlOﬂ atgalnst
as liamagis the amount” 1> >r-sttiling e L"LL sl'ltraetor for hp-ach of sta utory
ditfrrenee lie*w<er. the -id o.t! siiur' |9V L0ilu it $n|tf0rt|| - Aeottsttrs .
and the actual eitsr in rl e -goiTd  en- . Holder Mc. il'h'fi. 79 Cul RP“
tru.-tor for the purfermii. o ol 1P, *Sti P2 1073, 11t 24 719,
wis ;roper where the general eoTtwti',-
made  reason..dc effort" »o ic. gotmt ti. 3ifarr-d

eontrirr with oilier iiViottrai:.r hut e ‘tend dm:it.e employee's advice to
jii.tin € eea |n uning  so. N||vros

i || U <eijitrir'nr that ir should tatc nn
U|tste|| "2 23 1Mniltpir. 21, Jht m A r- -3 tituiv, -ulwontrattor before
21 met was. signed and tlirt a request
. . ".otiuiticit “would  be granted after

15 Pe.g.iitles :1i."t was awarded did nor estop school

tviur. C'f.tr i corgrnett:.- ectrret| it m lintrh t from assessmg penalta/ against
construction ronfr.iet” with irurty V-'io m V_ . e (cr substitution of stbrontrac-
Phil ttia.'ti-un, ||tl to d-+ 5fM||I (|]yn - M||(cjrv - (YtlLItSerS'EIStturtllcotn way V¥Ict0 OCU(EngtOW%rngltP
w _ovtot Sotr% ra)cta”r \na rt1e|tru|ett?netI ls,' B s eV, IosAngeIes Unified School
eop. litc_ hid pof.* *o ri o.er :le er. [er- - 05 A, gele Conn:y (1909) 79
t7itlt %r«v'*'cd for ia i 11*e tvi-  d.gptr.2d. 270 CAJt 134

liitt."iored: _ﬁgt tsn- Iv }-4]1§§*| i« gfpe|et

-ve no eeahStanjial mean-* iri .. < riv - i

I om0 W!':IS made hy tm imet.- 9, Gur=fen of proci

- Iinif**i who assert, d violation by
o A Ojiv Wty Gen. 2.V mr oo eegitrat=t jr of Il ttiug nud  Fub-
7. Pleadings -taa fair Pra,;ic-s Act did not

. T, .Ie_etrie-n of proving ip Icndant tt noil-
Win re p*.ai'iltff iin."C 'd rh.it it .-iihantl = 4
to genet: Pcontractor for school e. .-gnv- mP uiteg With At %O

- g e St Tyt C (Ulg e
t|on a stiiM'Utliut hid, llial general tut- o g ptr. "SqldngA\é-t orp

§ 4107.2. Ciirjictia.2;; spppdryinp; !ubor subcontrarlor in hid

Nn f.ubcontractop li-i'r-d by a pritno coDtrnptci' under Section 4101
as iiirnishing ;»ntl iiislailing cari-etiag, hhail volunrariiy sublet u .. sub-
fontraet with respect {0 any nortio". of ‘lio labor to be performed un-
less he specified the subeonirnrtor i;i his bid for such subcontract to
the prime contractor.

(Added by Pta5A.1973.i:7t. p. rs2. 51..

|.ibr&rv ftofiwrccs
*fuiiri. il (we; M T AL ' J  Mijri'ip.il ﬁ%uporntl LS « |
N*li(1*S i8S, rmfps|(|(1 to
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liiv. o SUBLETTING ANi> i-TP.CONTIilACTING 4107.5

8§ 4107.5. Clerical error in listing subcontractor; objections by
listed suljcontTi’'cfor; substitution of intended sub-
contractor

Tho prime contractor as a condition to assert a ihim cf innch ori-
ent clerical error in the listing cf a subcontractor sirail within two
working days after the time cf the prime bin opening by the award-
ing authority give written notice to rlv- awarding antitoritv and cop-
les of such nolice to both rhe subcm ,ractor he claims to have listed
inerror and the intended sue tontractor who had bid to the prime con-
tra tor prior to bid opening.

Any listed sobccmrocter who itas been notified by tiro prime con-
tractor in accordance with lit:- provisions of this section as to nn in-
advorient clerical on or nhaii he allowed six working days front the
rime of the prime bid opening within which to submit to the .-ward-
ing authority ana to the prune contractor written objection lo the
j:imo contractor’s claim of inadvertent clerical error. Failure cf
rv.eh listed subcon-r: cl.or lo file such written notice within "he si-
working days shah be primary evidence of his agreement that an i;>
adw"v."nt clerical error was made.

The awarding authority .ebali. tf'-era public hearing as provided in
eg.iion -ibiT and in the ab.--.n-.of meompeliiny reasons o the eontnt-
.consent to the sul-.iTiU;uoii Mc.e intended suoccntracTcr:
ia) If (3) the prime cori»r..i?"ir, (2) thesubeor'ractor listed iner-
ror and (7) the intended sul.icontrrdor each submit an affidavit to
the awarding authcnty along with such additional evidence as liie
Parries may wish to submit. that >n inadvertent clerical error was ir.
act made, provided that the- affidavits from each of the three parties
are filed within eight working days from the time of the prime bid
opening, cr
Ib) If suih affidavits are filed by both ill-' prime- contractor and
the intended subcontractor within such specified time but the subcon-
tractor whom “ha prime ccntV*' O;-ei.vmv- in have listed, in error docs
not sumnit within si> wotking davs, to the awarding r.ulhoi ily and :o
s1e prints contractor, wr ii -u objection to the ptirrte com.ractor's
mecimof inadverlonl oi*"-.ral error as provided in Ihis .secLiou.

-Tsuch affid.ivi);; are i d Ir, ho b ihe prime m m e\ictrr and the
*liZnclt'd sulioon'o it lor but ilk* listed siib:, Tiir;;ftm has. witiiin six
‘o"orkiri-, riays from the ;j:reof *Le prttri® hid opcm  subinitleit m
:to awarding nicihr>m\ anti to tin- prime tonlrac‘or v eiMci <!>jeri;on

the prime miUrw toi' d:iiir of inadvertent clotto; I er-ul,
av. irdine ;iul}inct-mail nr.o-"ivme the claims ol ‘he n.i'iies ant!
shal! iinl.l ~ pnlile- IsMiaeg a-nrovi'l'd Ip .So ijnn "L th dmo: mine

“eh-idr



i*Er*

§ 41075 PUBLIC WORK AND PURCHASES Title 1

the validity of such claims. Any determination made shall he based
on the facts contained in the declarations submitted under penalty of
perjury by all three parties and supported by testimony under oath
and subject to cross-examination. The awarding authority may, on
its own motion or that of any other party, admit testimony of other
contractors, any bid registries or depositories, or any other party in
possession of facts which may have a bearing on the decision of the
awarding authority.

(Added by Stats.I961, c. 332. p. 700, § 3)

Cross References
Perjury nail subornation ot perjury, see Penal Code § US et scq.

Notes of Decisions
I._In general tices Act, in absence o: prime contractor’s

Even if prime contractor’s bid had re- |mg|,r|]ng will, ibis section erocedures for
£ring

flected spvitirs afforded by subcontract bid
lower tilm plaintiff's bill,"whore plaintift's
nameI and makehof machmhe,éy f|t offered to
su were showp on hid” form, prime
isnEPrHrtnr which ogta?ned permis,si_on? aft-
er award if eoittraer. to use oilier mn-
chinery supplied by lower bidder violated
Suhli.-[tiEp “and” Sulicoctractics Pair Prac-

asserting” 1lam. of clerical error,  and
plaintiff” was entitled to _recover from
prime contractor the henefit of the bar-
gam it would have ,reallze(g had it not
een wrongfully deprived of subcontract.
o‘mist PumP Associates. v. Stephen Tyler
Cjozr_p. [PTdl 13 Citllijur. NS. t'd i/.A.oil

§ 4108. subcontractors’ performance bonds

(@) Itshall be tho responsibility of each subcontractor submitting
bids to a prime contractor to be prepared to submit faithful perform-
ance and payment bend or bonds if so requested by the prime con-
tractor.

(b) In the event any subcontractor submitting a bid to a prime
contractor does not, upon the request of the prime contractor and at
the expense of the prime contractor at the established charge or pre-
mium therefor, furnish to such prime contractor a bond or bonds is-
sued by an admitted surety wherein the prime contractor shall he
named the obligee, guaranteeing prompt and faithful performance of
such subcontract and the payment of all claims for labor and materi-
als furnished or used in and about ihe work to he done and performed
under such subcontract, tho prime contractor may reject such bid and
make a substitution of another subcontractor subject to the provi-
sions of Section '1107. Such bond or bonds may be required at the
expense of the subcontractor only if the prime contrac tor in his writ-
ten or published request for subbids (1) specifics that the expense for
such bond or bonds shall be borne hy Ihe subcontractor and C2i clear-
ly specifies the amount and requireme nts of such bond or bonds.

AiMifi by Stuls.I"Itill, c. 212), p. .1112. 39. Amen,l. d by Stnls.I".i" 1 e. fell,
2SS Ui
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Div. SITHLETTINR AND SI*BCONTITACTING 4109

Historical Note

_ Tlio 1074 siilMitjiti-"1 "|w> FnriiiT « 4108, enai-ied liy Srit>1>4.7. c.
incur bond" fur "labor am) material*  KiM>. |i. é.,',',77. S7. e3as rmiimhiTrd $4113
ond” leglulll _ElutdCd by i 1sION'L c. D,

Cross References
I"aymenr bond for public works, see Civil Coile d 0217 ft r-rg

Library References
Municipal Corporations gt scq. \r.S. Muuieipal Corporations 1171 r"
Statespcgz Fol.p | V. HUEIp porat
C..I.g. Stines ss 154 to 103,

Notts of Decisions

[ In general

liven. tliouah |?'uero| contractor which  o*If against loss. resultimr from non-per-
eontri'tell in _perform_work tor public eel-  fermaree, and >i:roiv wlieli issued 152500
I'KO_ eonlit Inne required delivery of por-  bond na b?half, of s,uhc,?,tlfrnetor w,a% not
t'ortiisinee bond by sibennirm ioi under  thereby relicteil of ||ab||§y 0a sneil bond.
lbis “section, soeli & bond was net general |laile —SFJ|er!|er. Ini" v. Yoseinite (197(2)
omitmotor's sole means t, protirinif it-  I%4CalRptr. 740. 04 CAtJd 723

§ 4109. conditions under which subcontract permitted after fail-
ure to designate subcontractor in hid

Subletting or subcontracting of any portion of the work in excess
of ore-half of i percent cf the prime contractor’s total bid as to
which no subcontractor was designated in the original bid shall only
be permitted in cases of public emergency or necessity, and then only
after a finding reduced to writing as a public record of the awarding
authority setting forth tho facts constituting the emergency or neces-
sity.

(Formerly § 4105. enacted h¥ (Stats. 10415 e. 134, é) 931, $4105. Amended
by Stilts. 1915, e. 1330), p. 2577, § 5. Renumbered 4109 and amended by
Stats.19(13, ¢. 2125. p. 1413 S 10)

Historical Note

The D17 ami‘iidim"iir added b1 percente  The [ili.'" amendim'iit referred 10 "prime
otto prove,inas\ tiiairai'iur's" iiisiisid of “iP.'Doral conirau-
I'm parilal validity prnuMun of tin- "I . . .
, '%EL an, sue Ilisiuinal “.uie under ; SDler|vat|on: Stivu.I"iil, r, 12s:). p. 02ah

o

Library Ifeferences

Muitii-ipal | ‘n>liuraiioas Cm)0'73 i\..S. S-lu-1 ami Sehuo) I# trict }
Stales 0=>IIL.7. o _ Pill. L
T.1.S. Mumripal I'inpine)ion ;i 1I'2. <.lo. Slap i Il

397



4110 PUBLIC WORK AND PURCHASES Title 1

4110. violation of chapter as contract violation; heaving; can-

cellation; penalty

~ Aprime contractor violating any of the provisions of this chapter
iolates iiis contract and the awarding authority may exercise the op-
on, in its own discretion, of (1) cancelling his contract or (2) assess-

:0 the prime contractor a penalty in an amount of not more than 10

ercent of the amount of the subcontract involved, and this penalty
tall be deposited in the fund out of which the prime contract is
warded. In any proceedings under this section the prime contractor
nail be entitled to a public hearing and to five days’ notice of the
me and place thereof.

Formerly § 1100, enacted by Stats. 1943 ¢. 134, p.931, § 4106. Amended
- Stats. 1945, e. 1380, p. 2577, § 6; Slats.1961. ¢. 1963, p. 4140, 8§
imbered § 4110 and amended by Stats.1963, c¢. 2125, p. 4413, § 1L
mended by Stats.1969, c. 332, p. 706, § 2.

Historical Note

rio 1943 amendment, in the first sen- The 10131 amendment gave the awarding
see, referred to "gencrul contractor” U~ authority the oPtlon of Canceling the con-
*ud of “confractor”. The second sen-  tract or assessing a penalty of” uot morn
leo. which declared that after a viola-  than Id pereeur of the amount of the sub-
1 the contractor ionhl not recover for  contract or both, and provided that tho
v of the materials furnished on the penalty would he deposited ia the fund out
idic work or ||mt%r,0 ement, was deleted,  of which the contract was awarded.

| a second ntill third sentence wore sub-  tp -

: - e UITJ) amendment referred to “prime
Wl e, provted, tat e Defalt  confactor” e of “generl contrat
jcoutraet and that the penalties re- ©OF. .
vered would la: paid to the stale treti-  The 1!]!';? amendment deleted subset’. (31
rer_.vho would deposit them in the gen-  which coutuiticd an option of both cancel-
il fund, - lin Qwe cogtract and dassessmg the penal-
|ir artial v,IiditP/, rovision o ty nnd added the second sentence.

th
0 net, sue Histo |caFf Note unéer % 32E))’Sriya,tion: Stats. -1, e 3253, p.
l.

'

Cross References
eeumvi tition of identification rtapiireincnls, see ii 4105.

Library References

lumeiptil Corporations C=375. (".1.S. Municipal Corporations 8 120S er
tales C=i». sct|.

«'.1.5. Stales 88 151, 153, 171 In 170.
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Div. 5

uny Pportunrty to tho contractor to

Fresen facts or arguments on which
he esercrse of that diScretion might hq
predrcated Merco, Const. Engineers. Inc.

n
. Los Angeles Unifie d Schoolliist. of Los
Angeles ountf I0CHI™ 79 CalHptr.
2'1 C.A.dd

2. Construction and application

A general contractor on a puhlic con-
tract could not recover from n subcon-
tractor for broach of such subcontract
where contractor foiled to compg/ with
applicable provisions of ti -1100 €t st-g.
governrng ﬁerformance cf subcontracts by

arty ‘other than original subcontractor
listed in _its brd nnd where such vroIatron
was an rnte ral an% essential part of the
transaotron pon which its asserted cause
of action was based. Kel-- Corp. v A
E%n (1965) 11 Cal.Rptr. 559, dill C. il

Where general contractor entered into
construction contract with county hefore
3l amendment to this section dnd after
effective date of section, contractor violat-
ed S =107, relating ro gublrc construction
work done by subcontractors, county bad
right to recover the ten percent enat
provided for in this sectron iis_amended,
since no substantial change in the rights
of contractors was made by the amend-
ment. 39 Ops.Atty.Gen. 2S3.

3. Status of subcontractor

No contractual relationship is created
between sulwontractor and ‘genera! con-
tractor by the submission by general con-
tractor of hid using subcontractor's bid,
though Dbid 'is accegte by awarding au
thori Klosc v.  Sequoia I'nion “lligh

-sd; oo@zrst (105 G5 P.dd 515, US .

Subcontractor, whose name is submitted
with bid of general contractor, secures ng
legal rights™as result of acceptance of
%eneral Wntractors bid by awarding au-

4, Mrstake

A mistake through which corporation
%ubcontract\ng to.do, steel work on junior
igh school “auditoriums nud connecting

i 4111.

SUBLETTINU AND SUBCONTRACTING

§4111

shelter, for con*!ruction of which another
corporation, aware of such mistake, iutd
general contract with school djstrict
?tunnrn%y agreed to erform for $3 7700
reasonably worth least
$57,000 hecause of failure to exclude front
subcontract steel decking specit reav\y
cluded 1a Mihcunt ractor's oraI hids, was s
essential and fundamental that artres
minds never met on subcontract as exe-
cuted and subcontractor was_ entitled to
rescrssron thereof Qrur.zell Const. Co
0. J. Weisi*rod lac.” (12)55) 2S5 P.dd OSO
131 C.A.dd dTS.

Where general contractor, ill tanking bid
for repair of high school, nadvertently in-
serted wrong name for the electrical ?ub—
e-outractor, and 1 1 0f tl.c one wron? ully
named was higher than bid of the
one who was intended to be named, board
of trustees had authority to coaseat to
substitution of proper name for the elec-

trical subcontracto Kinse_ v. _Sequoi
Union Hrgh School Hist. (1953) 253712
515. 11S C.A.'d 1030.

5. Liquidated carnages

Where school district was specifically
authorized by litis section to provide for
penalty for * ib-t'utir-n or deletion of
subcorjtractors, school drstrrct did not vio-
late t'iv.t’, trepealed; see, now,
t'v.r. k :i7h prohibiting contracts’ fixing
damages for bréach of an obligation when
dirrmt .sscssed penalty against contrac-
tor for” making substitution. ~Merco
to jst. 1.'u drneers lac. v. Los Angeles Uni-

Schoo! Hist, of 'Los Angeles Count
| UOIn 7 frililtr, dfl del’CA2

G. Withholding contract price

t'outractor could not, witliour consent of
-—Homz sanrtatron drstrrct substitute it |ffe
arth work" subcontractor mime
bid on public work for performance of the
"eurtlt work™ after contractor declined to
enter ilio conlmet with subcontractor
even though suitcum ractor was willing rn
do so. and. th% retnri-. dUtricr proper]
withheld part of coniraet price. as penalt
lor |-ontraetjir's violation ol his contract,
i="reil .1 Karlv. dr., to v, tounty Kliita-
itlt bi-t No. d of Lus Angeles tonnr
(UHR) dll CaIRptr tj"l dir CAdd 5

Viohilitm of chapter :is Rrtninds for tlit.oipIme

Violation of this chapter by a licensee under Chapter!) (commenc-
inf; with Section 7000) of Division 3 tilltho Dusinc.ss and Professions
Code constitutes grounds for di'.ciplinary notion bv (ho Contractors

rm



§ 4111 PI'HLIC WORK AND PURCHASES Title 1

Stars License 3oard. in addition to the penalties prescribed in Section
«1J10.

éFormerIy $ 430i,3. 1.dtled by Stats. 1931, «. 1963, p. -1111 S 2. Renumbered
4111 ana amev.ieri hi Stc.ts.U63, ¢. 2123, p. 4111} 12)

Historical. Note
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e 4112, l.atractor’s ncncorr.piiance not defense in action by sub-
contractor

~The uiiiur? on the part, of a contractor to comply with anv movi-
sicii cf t ¢ hnjAvr dees not. constitute a defense to the contractor in
any action brou”nt acainst him by p.subcontractor.

IFormerl’-" ;:k7, emiottil by alats.1243, c. 131 p. 981, (4107. Renumber-
ed s 1112and amended by S’ats.il'/d:".. e. 2127, p. 4113 ] 13.)

Historical Mote
Tii<i RIit! di-i ri-iMM'lii*ie'l *iiis~ (ei-iion Derivation: SimInl".Ul, e. 1dS."J, W 3111
ii'"-in elr.itaaii,; il»* s L
Library References
eqii'i opad *W'LLivi-r t;li. I'.-1.S, Mii:ui-i;>:il i ‘oi | »T;izior..-i % ICns <®
~it3l-i O : wJ
IVi.S. -Tirus § 171u<!«}.

Metes ef Decisions

Cunstraclimi nnd application Liini.:L: irraiis: him ly i x- fit'iinirmitur,

Inviitvhi t = don ed eliic A Pmowitiimi u S =it Raving dii- i i \Uil-
failiiri- in ili Qiiri moioniil-li diiicei*ig o ov<oin lin fiai-rill i-juiiru in:= fail-n - of
P- e aiitli viii vittilt nriivtan -] <i> @ Semedor )" usslily vntilil ke li%iiivii in
in; in (I'M 0ttty <Q)iivy. *f milvnit if i

iruviiiRi 'lor Htiodlriiin=il A=iln.i.inn e

0

if - in- miinluin n -mil n.v.iitiM 1

IRT e nrin =1 n fll- li-m=Inr "=r == b "1 vl

r= li=tieiii 0 =il =i Al i (mu ddinid tirtint o (‘tduiiiitr,
" m anni'l'"l n Wy ita w*c.icam:i

i?7 ‘el jJ. Kunwutnii'Jiir; prime eomrurtor

A>rsi'tl m this yri.ipliT iv* word e uheontiaelor” shall rowan a

i-Moim* withir Jteegjotuiith: of 1le-at-A'i.iiuns of Ciia/i'cr  teoin-

du'd

Div. a

snencing with
sions Code, \v

‘eprime (
lerrly with x|
(Formerly * 4

4113 and ansei
1974, . 423,

«lie Iti'fi .se

penic.aiiii "'l
*.ir".

thir
11U5 :hm. "™

-mr,.

. iur
yAnsC=Wi r

CONT!
5cc.
4150. Exclu
4131. Dei'ir.
4152. Anpli-
4153. Cham
an*'
4154. Contr
[ riir
Ch
8I-

Constn
traclor to b
i+ the wori
caused by
uniw.isi, pi-
actei'bal r.i
cations of
elude i>lov:
ttr.s sectim



Div. CO.NTIUCTOIi'S RESPONSIBILITY § 4130

ncncing with Section 7C00) of Division 3 of the Business and Profes-
sions Cede, who contracts directly with the crime cont: actor.

"Prime contractor" shall mean the contractor who contracts di-
rectly with the awarding authority.

I'ornierly j 4108, added by Stats.1945, c. 1350, p. 2577. * 7. Renumbered {
<[113 and amended by Stats.1963. e. 2125, p. ti13, $ 14, Amended by >£.'s.
1975 ¢. 423, p. 1023, § 3)

Historical Note

T wmI"™'-l ccirtiilrtat mem4 itl* iii‘ii.iil Tlr II'T 1 i:m’nilnu*jil r. wrote (is* lirst
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Library References

Clijrafijitt oriKi-jt:Mi> €5 > et =<, r.f."v tint:ijiai (CorjiurniinaN  1tiC t£
Scale* O~ ilPet S-il.
r,to. acs -j 1. “Ji, 109.

Chapter 2]
CONTRACTOR'S RESPONSIBILITY FOR WORK

Sec.

1550. Exclusion m ants of C-od. in.suv;ui<ji:

4151. Definitions.

5:52. Applicability.

+153 Clmanc-s in contract:; to comply with environmental rctjuireniem.t
and xtamUurls.

5154 i’ontraets: termination, anvmlr urnt, or modification of public cun-
tracts; competitive bids.

Chapter £.» ;ais added by Slots.]!)? 1, fj. £
P

S 41.31. ni nets of Gad; insurtimtt

0>amkue! ion imontract:-; ol r;iibii>eayant ies shall r.ol miuire 'tho con-
tfarttrj- 1 eIt or.sildo for Iho or. | of n."pairiug or iexlorir.r; damage
to thr* v.ivk which riantacre i>ili'lonrim't! to havt been proximate!:-'
0.uso'l bv an not of fli.:l. " excess of f» percent of tin* tonivnciot!
3:ni)unr. jeovi.i.ol, lint! iho work flantat/e'l is tuili in .icemrlant:** wi'it
acta?)™! and applicable »j;ilint' sinn'larrh anti Iho plans arid epoch i-
vtii'n:;  irrenwan Pmy; aulhoiil.”. Iliwewr, at!l; iniitraol may ir*
n'.irio p:i:vi-:<iiis im tnmir.atin:.; v ‘o*tlracl. Tj«* coijMirfiTioms ot
this P'liin; nail tioi In* ttiMti iioim as I® ionMrt.'dion cam " is ii-



§8§ 3600 to 3802

GOVERNMENT ..VWSMB* COW
Repealed
DIVISION 45 CONFLICT OF INTEREST [REPEALED] liti t® —
Division 45 uas repealed by Stals.1981, c. 160, p. 961, § 4
3600 lo 3802 Repealed by Slats.198). ¢. 160, p. 963 § 4 i7%e» .
chapter
DIVISION 5 PUBLIC WORK AND PUBLIC PURCHASES o
Regjanal ?otlflcatmni
Chapter _ b|,|r of Secfion,
31’.02.5 Energy Conservation Contracts.............. LN 421j| . Regiofal notification i

Ta_rPe Area Contract Preference Act
11.  Chi

13, Withheld Contract Funds

ifd Care Facilities for State Employees [Renumbered]
12, Child Care Facilities for State Employees

and_sharing in costs
notice to member; a

......................................................................... g [JIT  Permit to excavate;
14, Arbitration of Public Works Contract Claims.........c.wvoervsscnsvssssssssssnse : | 13153 Repealed by SUs.It
CHAPTER 2. SUBLETTING AND SUBCONTRACTING e feei sty dtgay su

Section
4114.

Counties with population of 6,000.000 or more; delegation of awarding authority; proceduir

9 4107. Substitution of subcontractors: consent; assignment of subcontract; subcontracts

after award

Notes of Decisions
3. Esiitenc* of subcontract

Mere listing of » subcontractor's name by the prime
contractor in 1ts bid to lhe public agency does not create a
contract between subcontractor and pnmc contractor nor
does it create any other common.ljw right to maintain an
action against the pnmc contractor and "duty" created is
[%ur_el a statutory one under SublemnF and Subcontracting

air Practices Act (§ alOQ ft scq ) Intenor Svstems. Inc.

%.12Del E Webb Corp (19*1) 175 Cal Rpir 301. 131 C.A 3d

4. substitution of subcontractors

Substituted subcontractor on government construction
project railed to state cljim Jgainvt pnme contractor for
alleged breach of duty under Subletting and Subcontracting
Fair Practice Act (g 4100 et seq? absent allegation that
substitution wav wrongful or unlawful or that permission of

agency to substitute was wrong or unlawful or absrab
allegation of any fact implying that substitution was unla<|
ful or wrongful and. in any event, complaint alleged if
statutory detense, ie., that agency permitted substﬂutia#
because of subcontractor's failure to sign subcontract. Inte

rior Systems. Inc. v. Del E. Webb Corp. (1981) 175 Call
Rptr. 301, 121 C.A.3d 312

Pnme contracior, faced with refusal by subcontractor toS
csecute subcontract for certain underground work called f« |
in proposed project, was not required by this section lo got J
subcontractor notice of its request to city development 1
agency for permission to perform underground work inl
question itself and did not breach a statutory duty to|
subcontractor by substituting itself after affordinE subcon-
tractor a reasonable opportunity to perform work. W J
Lewis Corp. v. C. Harper Const. Co.. Inc. (1981) 171
Cal Rptr 80b. 116 C.A.3d 27.

4114. Counties with population of 6.000,000 or more: delegation of awarding authority:

procedure

In counties with a population of 6,000,000 or more, the county board of supen-isors, wh *n it is the
awarding authority, may delegate its functions under Sections 4107 and 4110 to a hearing officer

designated by the board.

The hearing officer shall make a written recommendation to the board of supervisors.

The board

of supervisors may adopt the recommendation without further notice or hearing, or may set the

matter for a de novo hearing before the board.

(Added by Stats. 1982, c. 362, p. 1676, $ 1)

CHAPTER 3 RELIEF OF BIDDERS IREPEALED!

Former Clinpier .1lens reprated by St/us 19*L r. 415 p. 1*0l 6 ]

Underline indicates changes or additions by amendment
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train nu»,. o

TSS "He%mn“arnotlﬁcatlon center”
of subsurface installations which p
existing subsurface installations, ft
removal, relocation, or repair.

14) "Emergency” means a sudden,
demanding immediate action to prev
mential public services. “Emergent.
soil or geologic movements, as well |

(b) Every owner of a subsurface
become a member of. participate in, a
of subsurface installations who are m
notification center, ,mcludm%, but not.
Underground Service Alert—Northei
California, on or after July 1, 1984, sk
section and Section 4217.
(c) Except in an emergency, every \
appropriate regional notification cent
excavation, if the excavation will be co,
known, to contain subsurface installatii
b%/ the excavator. The regional notifica
the person who contacts the center ant
installation in the area of the proposed

(d) Every person planning to cotului

appropriate re(t;wnal notification center
known, to confain subsurface installatim
by the excavator. The regiunal notificat
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Painters ICncal Pntnn $a. U40

of the International Brotherhood Of Painters And Allied Trades AFL-CIO

TELEPHONE: (907) 279-3556 OFFICE: 1818 W. NORTHERN LIGHTS BLVD.. ANCHORAGE . ALASKA 99503

February 7,1986

Senator Patrrck Rode
j)uc a State e Hure

Juneau Xlaska 811
Re:SB341; Section 36.30.140

Dear Senator Rodey;

SB341 1s one of those b|IIs that has the éaotentral to
correct a IarggI number % roblems connected with construction
projects funded urth publi monres

However, there are Some {3 Bg % uho clarlm that certain
SeChleonbsllOf sSB%%% \(rjvgér dneno eneertrecra al 0 %mse ect qro

| | | U
but .to Insure farrnessg to a Brdgers 0 pub IC WOI‘L aroap

¢
Drbisats
T ere is howevelr one %Iarrng Weaknesg n the. bill , the
failure to list all subTontractors at o ening!

The De artment of Transportation and ssocrated General
Contr ct rs. claim that the listing of aII subcontractors

enrnge |f not feasible.
at t eY mean to say is that it dges not allow for
en ral . cont aB gr% g%m shop " the bids they have

recer grror to %

ave tached a COP letter this office sent to
ena or Falks on Janua 21986 Prt of the text ot that
ett r covers the curre t B(Jrc enal rouér of
| 9 suBcontractors a ozfenrnq( Also, at tache IS a
| fontractors a Mat

: % usrtH orough

OJ$.C‘1 Please note that the Mat/s or%u gurr

tr ication of Bu contraeto ﬁ Wit |n rs 0 brd otpenrng
Of the eIever] 0 ou?s It stat]e w0 0

roughs are already equrrrn the |st|n of subcon ractors
ither at Di E)enrng or within ﬁ4 o(t]r %rienrng

We feel that It 1s” time th(a a ders on public const-

ruction pr otjects were treafed equally
It is extremely frustrating to he subcontractors to spend

Covering Alaska Below The 63° Parallel
PAINTERS, SIGN PAINTERS, VINYI. HANGERS. DRYWALL TAPERS. GLAZIERS. FLOORCOVERERS
m




time and money brddrng a (ﬁ)rogect come in lou bidder and
then see therr 8 pe omeone eIse at a lower price.
ve also en ose a copy l ornra statue
on supletting a subcontractrn Not oncy % his ?taltue
cirrently in efect the contractors in California feel that this
one statue alone done ?1fore to ersevere the |nte9r|y
|eceeo? et Pra"h“orﬁmt*n“tﬁe ate ot Chifotnia o
brdssﬁgr Iero nwrf 8%Pt|r}trr]esentsofconstr|ct the problem of
wentIOIO ears aoo the/ groblem }of bid shop[t) ? in Alaska
foh Pn%‘ore é%tntractéts“r?n e ehilre Sigte, here was only
e B rate ndreds of major contractors
brggbné Wor in A|a f<a anHyunlfortunate{y many ? the contractors
o and::n) trogcngts ave the same scruples as the ong time
Te |nf u%ron of Ianﬂuaﬁe slnHIar to Calrfornra s statue

4100 would be a step | e ri irection of treating
all constructron contractors equa Y. .

The curren Ian%uage In Title 36 ( 3601503 | totaI ignored
by not only the 9 neral contractor bu also t e 1SSul g
agency and ate De artment Labor.

The Sewarrs egr?son bei % Rrrme exam Ie of bid shoglp o
Teaward smaeto amwha rﬁ] ?19 e 15 still
nOtath dSt of subcontractors, five onths after the award. (See

our commrttees consrderatron of Iarllr{r)uage similar to the
% e ? estions In section36.30.140 would he appreciated
y all Aldskan subcontractors.

Respectfullyj

a Li nenschmi dt
leld Representat Ive

VEMT-
Rudy Trosclair
Business Manager

CC: Senators
Tim Kelly
Jan Faiks
Rick Halford
Robert Ziegler,Sr.



$aintera IGncal Union 1140

of the International Brotherhood Of Painters And Allied Trades AFL-CIO

TELEPHONE: (907) 279-3556 OFFICE: 1818 W. NORTHERN LIGHTS BLVD.. ANCHORAGE. ALASKA 99503

January 2, 1985

Senator Jan Faiks
1024 West Sixth Ave.
Anchorage AK 99501

Re: AGC Testimony of 12/5/1985
Dear Senator Faiks;

Painters and Allied Trades, Local 1140 finds itself in agreement with
most of the AGC testimony of 12/5/1985, with the exception of the cements
made about section 36.30.110.

The eighty-one subcontractors who are signatory with Local 1140 not only
have a clear understanding of the bid process, they are also the most vocal
about the current practice of general contractors shopping their bids.

The AGC failed to note that the current policy of the Kenai Borough is to
have the subcontractors listed at bid opening. TheAGC also failed to inform
the ccnmittee that the Matanuska-Susitna Boroughhas a policy of requiring the
general contractor to submit to the architect with in 245 hours of bid opening
a list of all subcontractors. (Attachment "A™)

The AGC 1is quite aware that with rare exception does the general
contractor require a subcontractor to bond a project. The AGC should also be
aware of the fact that in order for a subcontractor to secure a Specialty
Licenses the sub must provide proof of insurance to the Dept, of Ccrmerce and
Economic Development prior to the licenses being issued.

IT general contractors were indeed checking qualification we would not be
having all the problems that we currently are having.

Alaska Statute 08.18, section 08.18.011 states that "it is unlawful for a
person to submit a bid or work as a contractor until that person has been
issued a certificate of registration by the Dept, of Conmerce and Economic
Development.” How the AGC can say that complying with the current laws of the
state "is unreasonable™ is most indicative of the AGC"s attitude toward
treating all bidders fairly.

The California statute 4107 address the problem of substitution of
subcontractors quite adequately, yet the AGC has chosen to ignore a system
that has been proven to work.

Covering Alaska Below The 63° Parallel
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Page 2
Letter to Senator Jan Faiks
Dated January 2, 1986

In conclusion | feel that the AGC is taking a position on the subject of
subcontracting that is not defendable. i o

Two of the states larger borough®s are already using a system similar to
other states and the state of California is using a system that has over the
years demonstrated that construction cost is reduced and that all bidders are

treated fairly.

# Sincerely,
n / , 0 r

Harvey B. Linenschmidt
Field Representative

HBL/Kkia
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SPECIAL FRONT END DOCUMENTS - MAT-BU BOROUGH PROJECTS 1985

Note:
day following the Bid Opening./

ITEM
1.

2.

7.

8.

PROPOSED SUBCONTRACTORS AND SUPPLIERS

This 1l»t to be delivered to the Architect by the end of the flret work

CONTRACTOR NAME AND ADDRESS

Earthwork j.g. Warrack Ocnpany, p.o. Beat 2080, Anchorage, AK 99510

Structural Steel & Misc. Ilron united Iron Works, *..0. Bax 81023, Seattle, WA
Concrete ALAQCO, 7800 Lake otis Parkway, Anchorage, AK 99507

Masonry Janssen Contracting, 1520 Post Road, Anchorage, AK 99501

IRMA Roofing Anchorage Roofing, P.0. Bax 110217,Anchorage, AK 99511

Windows  Alaska Curtain Wall, 1807 West 4th Avenue, Anchorage, AK 99517

Wood Doors Northwest Millwork, 360 W. Nickerson, Seattle, WA 98119

Metal Door6 North Central Supply, P.0. Bax 380, Rapid City, SD 57701

9.Aluminum Doors A Entrances Alaska Curtain Kali, 1807 West 4th, Anchorage, AK

10.
11.
12.
13.
14.
15.
16.
17.

18.

Door Frames - Hollow Metal North Central Supply, P.0. Box 380, Rapid City, SD
Insulation R.M. Eyre and Associates, 1013 E. Dimond, Anchorage, AK 99515
Casework Northern School Specialties, P.0. Bax 875496, Wasilia, AK 99687
Door Hardware Brennan Cormercial Co.

Painting Coastal Painting, P.0. Box 871791, Wasilla, AK 99687 “ 37~"™"
Acoustical Ceilings r.m. Eyre and Associates, 1013 E. Dimond, Anchorage, AK
Dryvall R.M. Eyre and Associates, 1013 E. Dimond, Anchorage, AK

Acoustical Panels r.m. Eyre and Associates, 1013 E. Dimond, Anchorage, AK

Plumbing M-K Mechanical, 1107 . 70th, Anchorage, AK 99510

19.Fire Sprinkler System m-k Mechanical, 1107 E. 70th, Anchorage, AK 99510

20.

HVAC M-K Mechanical 1107 E. 70th, Anchorage, AK 99510

SUPPLEMENTARY GENERAL CONDITIONS Page 12
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SPECIAL FRONT END DOCUMENTS - MAT-SD BOROUGH PROJECTS 1985

21. Electrical Soofield Electric, Pouch 4-9013, Anchorage, AK 99509
22. Landscaping Jrfomwarrack Cotrpany, Inc., P.0. Bax 2080, Anchorage, AK 99510

23. Paving Rasoo, Inc., P.0. Box 4-2377, Anchorage, AK 99509
BftDGErzZ. FLco(l,rtG

SUPPLEMENTARY GENERAL CONDITIONS Page 13



SAMWHAN AMERICA, INC

290 Newhall Street 900 W. 5th Ave. ({615
San Francisco, CA 94124 Anchorage, Alaska 99501
Tix: 171462 SWC SFO
Tel: (@5 648500
Painters Local Union No.1140 Our Ref : 85-SML-001
1818 W. Northern Lights Blvd., Date : Oct.31,1985

Anchorage, Alaska 99503

Attn : Mr.Harvey B. Linenschmidt
Field Representative

Re : Subcontract List

Dear Sir;

We received your letter of 0ct.28,1985 with much interests. As you may
be aware of, severe winter 1is coming and no major Work will be perform—
ed with exception of small portion of site civil work. We expect next
Spring would be time of commencement of Steel Structure Work and P.C.
Work. 1In other words, trades like your line of business will commence

in later part of next year, and for the moment we have no idea when

a list of subcontractors be made available. If you contact us iIn next
Spring, the list might be obtainable upon request. Should you need

more information, please call us.

Very Truly Yours,

T. R. HATIM
Executive Vice-President

ReC""=: «0V -7 385
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Div. 5 SUBLETTING AND SUBCONTRACTING 54100
Chapter 2
SUBLETTING AND SUBCONTRACTING
Sec,
4%0. Short title. \

4100.5. Application of chapter.

4101, Legislative finding; bid shopping and bid peddling.
4102. Renumbered.

4103.  Preservation of ri%hts and remedies.

4104, cl I i r r _hvbidders. ,,

4105ME identification requirffli*nfs.

4106. _ nf WOrk Doon-
trading after award.

4106.5. Renumbered. jo/virv* stA

4107.  Substitution of subcontractors: consent; assignment of subcon-
tract; subcon_traptln? after award. o

4107.2. Carpeting; specifying labor subcontractor in bid.

4107.5. Clerical error in listing subcontractor; objections by listed subcon-

40s tractor; substitution of intended subcontractor.

4109. Conditions under which subcontract permitted after failure to
designate subcontractor in bid. o o
4110. ter as contract violation; hearinj*ancellation]

enaltyjfl” o .
yioratmiT ui ctapter as grounds for disocidinees W™ fae'DstsjuZ-*
ContraclflP 3 KOrim5WpITillce"nbr™ letense in action by SubcohUfficlei-r,<«<< <<
Subcontractor; prime contractor.

Cross References

Contractors License Law, see Business and Professions Code 57000 ct seq.
State purchases and services, see 514780 et seq.

Law Review Commentaries

Bid shopping and peddling in the sub-
contract construction industry. (1070) 1S
U.CL.ALagJRev. 3%9. - -

§ 4100. Shorttitle _ _
. This c,haEter may be cited as the “Subletting and Subcontracting
Fair Practices Act."

(Stats.1943, ¢. 134, p. 980, §4100. Amended by Stats.1949, c. 1453, p. 2535,
§ 1; Stats.1963, c. 2125, p. 4411, § 1)

Historical Note

The 1949 amendment dcclaved that the “streets orhi(t;hways,_ includin%brid es”,
chapter did not apply to contracts for the Prewous(ljy he séction declared that the
construction, improvement or repair of _chapter did notapply to contracts for the



§ 4100 PUBLIC WORK AND PURCHASES Title 1

consjrucnon, improvement or repair or Provisions formerly eonmined in this
Stale highways, including bridges, nor to  section prior to tiie ‘3003 amendment are
rity. or count%/h projects financed in_whole  now contained in | 11003

or in part with motor vehicle fuel funds". Derivation: S:.itjs.1943 ¢. 1253, p. 3230,
The 3063 amendment rewrote this vec- § 1
tion to read as It now appears.

Forms
See West’s California Code Forms, Government.

Library References
Municipal Corporations C=326 et seq. C.J.S. Municipal Corporations § 11-12 et

States C=>90 et seq. Seq.
C.J.5. States 88 134, 135,160.

Notes of Decisions

Construction and application

P 2 : L -
urpose erform in accordance with bid. Saliba-

ringlen CorP. v. Allen Engineering Co.
o (1971) 02 Cal.Rptr. 799, 13 C.A.3d 95.
|, construction and application

Where electrical contractor’s mistaken 2. Purpose ,

bid was due to fallure of its estimator to  The purpose of Subletting nnd Supcon-
take into account that lie was dealing with  tracting Pair Practices Act wus not limt-
half-size plans_ although estimator™ knew ed to rowdm_? the ..warding authority
glans were half-size alld general contrac-  with opportunity to approve™ substitute
or was not aware of mistake until ten  subcontractors, “but also to protect the,
minutes bpforc bids were opened, general  public and suhrontrru-tors from the evils
contractor was entitled to recovef from  attendant uuou practices of bid shoppmg
electrical contractor the additional mopies and bid peddling subsequent to the awar

which gcnerul contractor was required to  of Emme contract for a public facility.
pay to have work performed by, another uthern California Acoustics Co. v. C. V,
electrical contractor after electrical con-  Holder, Inc. (190%) 79 Cal.Rptr. 319, 40G
tractor which submitted bid refused to  P.2d 975, 71 C.2d 719.

oW

§ 4100.5. Application of chapter $

With the exclusion of that portion of work covering street lighting
and traffic signals, this chapter does not apply to the balance of con-
tracts for the construction, improvement or repair of streets or high-
ways, including bridges.

(Added by Stata.1963, c. 2125, p. 4411, § 2. Amended by Stats.1972, c. 834, p.
1488 § 1)

Historical Note

The 1972 amendment inserted the exclu- The provisions now eontnined in this
sion_of work covering street lighting and  section were formerly contained in § -1100
tratfic signals and inserted the wora$ “the  prior to the 1963 amendment.

balance ot" preceding “contracts™.

Library References

Municipal Corporations C=320 et seg. C.J.S. Municipal Corporations § 1142
States C=90 et seq. C.J.S. States 154, 153, ICO.
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I. In general

Bid shopping is not again*
when done bry general contr
contract for “construction

§ 4101. Legislati

The Legislature f
peddling in connection
public improvements
workmanship to the d
full benefits of fair co
tractors, and lead to
other evils.

(Added by Stats.1963, ¢

13Izlormer9 881418121168%Ct6d 1
. . amc
1945,%. 1380, p. 2576, 81, |

Municipal Corporations ©
States <*>90 et seq.

In general |
Definitions 3
Purpose 2

I. In general

Where prime contractor
hid in co,ménlmg its. total |
tion project, but inadvct
schedule "mason on list 0
In bid, prime contractor t
liable t0. mason under Sul
contracting Fair Prnoth
detrimental reliance on po
L. Smitli_Co., Inc. v. R
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2. Purpose

_Purpose of this Act is
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Ra ities Paving & e
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CalRptr. 032, 50 CA.3U
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Div. 3 SI’HLKTTINCi AND SUBCONTRACTING § 4101

Notes of Decisions

|. In oeneral

)t|| shopping is not again-" ?ubhc policy Sallhs Kr|9q7| rg v. Allen En meer-
when done b>" general emitmet,.r awarded (? alliptr. 799, 15 C.A.
emitract fur construction “f freeway. 3d 95.

§ 4101. Legislative finding; bid shopping and bid peddling

The Legislature finds that thévpractices of bid shopping and bid
peddling in connection with the constrijEtiflaikai4 «<aJionland repair of
public improvements often result inl_nnp|- ntipmvl of material and
workmanship to the detriment of the public, deprive the public of the
full benefits of fair competition among prime contractors and subcon-
tractors, and lead to insolvenciess"ossaOtjvaze™j"molo™"" and
other evils.

(Added by Stats.1963, c. 2125, p. 4411, § 4)

Historical Note
Former S 4101, caaeied by Stals.1943, ¢. § 4103 a n am ended by Stats.1963, c.
134 p. 951 § 4101, amended bb/ Slats, 2125, p. 4411 § 4.
1945, c. 1380, p. 2570, § 1, was rentmbered
Library' References
Municipal Corporations C=320 ct scq. C.J.S, Municipal Corporations J 1142 et

seq.
States 0=90 ¢t seq. ¢ I8 States 98 154 155, 160

Notes of Decisions

In general !
Definitions 3
Purpose 2
The purpose of subletting and subcon-
tractlng fair ?ractmes act was not limited
1 In general providing the awarding authorit W|th

Where prime contractor ut|I|zed mason's 0 ortunty’ o, a prove ~ substitut
bid in co#wénlmg its. total bid for copstruc- gr?tractor hUt K0 1 protect the PUb
t|on rOJe t But madvertentl failed to I|c and subcontractors from the evils at-
schedule mason on list of subcontractors tendant upon. practices of bid shoppmg
la bid. prime contractor not nnd hid peddling subsequent to the awar
liable to. mason under Su ?ettmg anf Su of Enme contract for a_puhlic facility.
contracting Fair Practices ACt. absent SOU hern Cahforma Acoust| s Co. v. C.
detnmental reliance on part of mason. C.  Hold e, Inc. 7)179 alRptr. 319, 456
Smith_Co.. Inc. v. Roger Duclinrme, P.2d 975.71C
Inc. (1977) 135 CulRptr. 453, 65 C.A.3d
735. 3. Definitions
"Bid shopping”, practice sou?ht to be
2. Purpose prevented hg this Act, is use of Towest bid
Purpgse_ of this Act is to prevent rac alread recéived by general or prime con-
tices of hid shopping nnd bid peddling in tractor to_ pressure “other sub ontractors
connection with” "public works projects.  Into submlttlnAg_ even lower bids. al_}/
He%seCItIeS Psav'”gnsf‘ ‘ééad'"(géﬂ‘c V3 IF"EﬁeIppsuvclino(‘]nst Co (1 6)|n&28v(2a| Fg?)%?l
Cal.Rptr. 635 56 C.A.3d 361 63256 C.A.3d 361



§ 4102 PUBLIC WORK.AND PURCHASES Title 1

§ 4102 Renumbered g 4104 and amended by Stats.1963, e. 2125,
p.4411, 85

§ 4103 Preservation of rights and remedies

Nothing in this chapter limits or diminishes any rights or reme-
dies, either legal or equitable, which:

(a) An original or substituted subcontractor may have against
the prime contractor, his successors or assigns.

(b) The State or any county, city, body politic, or public agency
may have against the prime contractor, his successors or assigns, in-
cluding the right to take over and complete the contract.

(Formerly § 4101, enacted by Stats.1943, c. 134, p. 981, § 4101. Amended
¥ Stats. 1945, ¢ 1380 257 . Renumbered s 4103 and amended by
Stats.1963. c. 2125 p %

Historical Note

The 1015 amendment, throughout the i
scfn, 1T o 1 e conrae: i (RO RO SASHES
tor™ st ad of to the "contractor”, and in t rin both Sﬁb&wsiong

subd. (h), it deleted E)ubhc corporation”
from the hst of political bodies. 13F40rmer S 4105, enacted b|¥ éat 1943, ¢.

f ||The 1915 amendatqrI net contained the% 945 C 9810 p421507% §m3e was renu%ge?
ollowing provision any provision 0

this actgoF? t|n1ap[%||cat|on ¥hgpre”0f to zilréy %(12 %105)4161£1d§a7mende by ‘Stats 1963, ¢
erson or circumstance, is belli invali A

Phe remamﬂer of the act and the agrpllca Derivation: Stats.1941, ¢. 1283, p. 3230,
tion of suc growsmns to persons of cir- S 1

cumstances other than those as to_which

|tn is eld invalid, shall not he affected

Library References
Mun C|paI980rtporat|0ns 0=320 et seq. C.J.8, Municipal Corporations a 1142 et

C. J . States §§ 154.155. 160,

Notes of Decisions

[. In general

Where general contractors awarded NS DI computing, prime b, £l 5-
prime contgacts formally_solicit bid from 'Vq, Ch's%(,? Por%(?ép B¥d B[')dep!;'gcl’tt(')r{rg
subcontractor using another subcontrac-  (1905) 44 (EJaIRptr 200 233 CA2d 851,

§ 4104. Identification of subcontractors by bidders

Any officer, department, board or commission taking bids for the
construction of any public work or improvement shall provide in the
specifications prepared for the work or improvement or in the gener-
al conditions under which bids will be received for the doing of the
work incident to the public work or improvement that any person
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c. 1584, p. 3195, § 1

The 1945 amendment,
quirod (lie name nnd local
of husiness" of each sube
of the name and locate
shop, or office”. " Refere
tho "gcuern| contractor”

“contractor”. The (ch
was added. |n sub
made to work to be ou
subcontractor "under this

For partial validity
1945 act. sec Historici

The 1963 amendment
sentence of subd. (bg re
Ing of subcontractor

Carpeting, sulilei of subc

Municipal Corporation
States C=98.



Title 1
'tats.I9G3, ¢. 215

y rights or reme-
ay have against

or public agency
rs or assigns, in-
ct.

§ 4101. Amended
P and amended bv

endment  substituted
iIongrecedmg conlrae-

noted by Stats.1943, c.
¥ amended by Stats.
0, S 3 was renumber-
nded by Stats.1903, e.

1941 e. 1253, p. 3230.

orporntions 5 1142 et
J. 155. 100.

3 |me b|d there ia

Y List |n%
dnd Bd Deposdor
200, 2 2d 83

ers

iking bids for the
ill provide in the
or in the gener-
the doing of the
that any person

Div. SI'BLKTTINf, AM) SHICONTHACTINC 4104

making a bid or offer to perform the work, shall, in his bid or offer,
set forth:
(a) Lhrninrr - c..— Tnri™ 21 rorti

prim”~cntractor in or about the construction of the work or im-
provement, or a subcontractor licensed by the State of California
who, under subcontract to the prime contractor, specially fabricates
and installs a portion or the work or improvement according to de-

_lailed drawings contained in the plans and specifications, in an

amount in excess of one-half of 1 percent of the prime contractor’s
total bid~

(b) The portion of the work which will be done by each such sub-
contractor under this act. The prime contractor shall list only one
subcontractor for each such portion as is defined by the prime con-
tractor in his bid.

(Formerly J 4102, enacted bg Stats. 1943, ¢. 134, p. 981, § 4102. Amended
by Stats.1945, ¢. 1380, p. 2576, £ 2. Renumbered § 4104 and amended by
Stats.1963, ¢. 2125, p. 4411, § 5: Stats.1971, ¢. 37G, p. 743. § 1; Stats.1971,
. 154, p. 3195, § 1)

Historical Note

The 1945 amendment, in subd. Ojl. re-  Tho 19“1 amendments inserted in suhd.
quired ;he mime and location id rlie "place  (at subcontractor- licensed by the state
of business” of each subcontractor instead  who, tinder stiiigont ract to the” prime con-
of the name uml locition of the "mill, tractor, specially fabricate and istall a

op, or office”. Reference was made t6 portion’ of the Work or improvement ac-
the ?eneral con%ractor instead of to the  cording to detailed _drawings contained in

“cont ggtgr | bé)erce)ntugef restriction  the plans and specifications.
was added. In su . Teference was

made to work to pe done bP{ gach "such” 35{“81” >41044582“%%eb,%'deséat%)}gétgatg'
su contractor "under this nc 1380 2375 S 4 was renumber-

For partial validity provision of the d i 4107 and “amended by Stats.1903, .
494% act. see Historical Note under 2125p IS,

Derivation: Stats.1941. ¢. 1283 p. 3230,

The 1913 amendment added the second
sentence of suhd. (bi relating to the list-
Ing of subcontractors.

Cross References
Carpeting, sublet of subcontract, sec § 4107.2

Library References

Mummpal Corporatlons C=352. C.J.S. Mummpal Corporatlons § 1151

States C=9S. C.J.S, States '§! 100 to
Notes of Decisions
Acceptance of bids 2 . Construction and application

Bid chiseling 5

Construction and application |
Designation of subcontractors 3
Existence of subcontract 4

A public hotly has neither the power nor
tho ‘obligation” at tu- time ot o1
awardmg tlie prime |utirract, to substitute
ITL"alitoTuia subcontractor in place of an



§ 4104 PUBLIC WORK AND PURCHASES Title 1

out-of-state subcontractor whose li.d i
noﬁ, more than {Jer c»p: lower than tin
California subcontractor muamiT TIETT
é5-34 anii tills section” 1f Ops.Atty.Got;.

2. Acceptance of bids

_In ahsence of nn agreement to the con-
irnrv listing of subcontractor in prime bid
for public School Coti.'truction was not an
implied ucceptawe of subcontractor's hid
by peneriil contractor, since the listing by
general contractor of subcontractors lie
intends to r tain is in response to statuto-
ry rommnr.. and rannot reasonably he
construed as an | r-xsiun of aeceptnuce.
Southern Cahforn‘f,, Acaustics o, v._C.
V. Holder. Inc. M0l 79 Cal.liptr. 319,
450 1.2d 075, 71 CAM 710.

3. Dcsionntion of subcontractors

Prime contraoor. which was to exca-
vate. b demgnatmg bonr, itself and, pavmﬂ
subcontracto ame [ing In designatio
of subcontractors for paving and excavat-
ing violated this Act. " [lav™ Cities |’avin
A~Grading, Inc v. lleuscl Plielps Const.
g(())i (197G) 11* Cul.Rptr. 032 5G C.A.Sd

Where it was agreed that subcontractor
wax to épave and prime contractor was, to
excavate and prime lomractor was willing
to allow subcontractor to pave but sub=
cout-nctor refused unless il was also
awarded excavation work, there was no
benefit of bargain to be recovered by sub-
contractor; thus it was not entjtled to re-
c?ver from gnm,e e%ntractor wliieli bad vi-
olated this section by, In_designating sub-
contractors, ||st|n(T] both. itself and stbcon-
tractor ou same fine without differentiat-
ing the work to be done liv each. Id.

This section does not require a prime
contractor to li«r in his hid hardware sup-
pliers who deliver packaged, finished hard-
ware to the job site 0 be Installed %
someone other _than the supplier.
Ops.Atty.Gen. 15, 2-7-<7.

A. Existence of subcontract

_Where prime contractor received unso-|
lieited oral hid for masonry work froin]
mason, f|%ures submitted were used b

prime contractor in compiling its total hid.
after prime contractor was awarded prime
contract, it sent to mason a form of sub-
contract agreement for purpose of deter-
mining terms and conditions of irs offer

of performance, there was exchange of
writings wliieli led in preparation of docu-
ment “wlile]i was finally sent to mason,
who snt;ned it and retirned it to prime
contractor, but prime contractor, never
signed it nnd informed muson that it could
not proceed with masonry work because,
through prime contractof's inadvertence,
mason hnd not been scheduled as subcon-
tractor on hid proposal submitted to own-
er and therefore could not he legally utl-
lised on project, no subcontract existed
between parties. C. L. Smith_Co.. Inc, v.
Roger Ducliarme, Inc. (1977) 135 Cai.
Rptr. 453. 05 C.A.3d 735.

Where subcon ragtor did not_rely on an
promise Dby school construction * general
contractor, but only ou the listing of sub-
contractors requiréd by this section and
on  restriction on Peneral contractor's
right to change its fisted subcontractors
without consent of school district under §
4107, and general contractor neither ac-
cepted syheontractor’s offer, nor made
anX promise or offer to subcontractor in-
tended to induce action or forbearance of
n definite nnd substantial character, sub-
eontractor hail no cause of notion for
breach of contract against general con-
tractor which obtainéd schgol district's
consent to change of subcontractors.
Sow hern California AcousPcs Co. v.C. V,
Holder, Inc. 191 79 Cal.Rptr 319, 450
'2d 975 71 C2d 719, ,

A mistake, through which corporation
subcontracting to_do, steel work on junjor
high school “auditoriums and connecting
shelter, for construction of which another
corpor?tlon aware of such m|Ttake, had
general contract with school district
seemingly agreed to perform for 537.7
or wogk reasonz}bl}/ worth aé least

7,000 because of fafure to exclude from
subcontract steel decking specifically ex-
cluded In subcontractor's oral hids, was. so
essential and fundamental thut parties’
minds never met on subcontract Us exe-
cuted and subcontractor was entitled to
rescission. thereof. Rrunzoll Const. Co. v.
G. J. Weisbrod Inc. (1953) 255 I».2d 989.
134 C.A 2d 278,

5. aid chiseling
Where general contractors  awarded
rime contracts formally solicit lower hid
rom subcontractor using another subcon-
,,tralcltt)pdr's hid in 'c,o%npu,té%g prhlme J&HIL,thre
S seling™ forbidden n
|I|.nw.I ?helo |Ilegv. In?elmd Rit¥ l-l!)lepolssitcl)rf/
\(19(15) 44 CulRptr. 24G. 233 C.A.2d '51

§ 4105 )Cirpnmvention\t>f identification requirements

Circ invention by a general contractor who bids as a prime con-
tractor o: the requirement under Section 4101 for him to list his sub-
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Div. P SUBLETTING AND SUBCONTRACTING 8 4106

contractors, bv the device of lisiinr nnother contractor who will
turn sublet portion:! cBfUlituling theniiJjority of the®work covered by
the prime contract, ci-mii he mn™jprcri a violation of this chapter and
shall subject such prime contractor to the penalties set forth in Sec-
lions-1110 and 4111.

iAdded by Stats.1963. c. 2125. p. 4411, § 6)

Historical Note

Former §4105. enacted bv Stills. 1944, e, -lion mid amended by Stnts.l)G3, e. 2120, p.
3p. 9S], S 4105. anienied by Suits.1915 ~ 4413, S 10.
¢. 1360, p. 2577. § 5 was réenumbered S

Library References
Corliurulions 0575. C.J.S. Municipal Corporations ? 120S ct

al
0=109. set).
C.J.S. Stutes 151 153 374 to 170.

§ 4106. Failure to specify subcontractor; performance of work;
subcontracting after award
. or ™ aPrime
contractor specifies more than one subcontractor for the same por-
tion of work to be performed undeiilhfLConlract in excess of pnp-hnTf.
VU™t Atractor's tntal®hid. he agrees thaUlE- is
fquy_?ua]ifigd to perform that poiTionjTimsfiy*aal*h?
form Tharnol-tmn mmwi
eIf after award of contract such prime contractor shall, except as
ovided for in Sections 4107 or 4109, subcontract any such portion
of the work, such prime contractor shall be subject to the penalties

named in Section 4111.

(Formerly § 4103, enacted bg Stats.1943, ¢. 134, é) 981, S 4103. Amended
by Stats.1945, c. 1380, p. 2570. § 3. Renumbered § 4106 and amended by
Stats.1963, ¢, 2125, p. 4412, § 7))

Historical Note

The 1945 amendment referred to "gen-  formed under tho contract in excess of
vral I"Oiitracinr” instead of to "confrac- one-half ((£) of one per cent (1%) of
tor" ami added the percentage limitation. ~ the general” eontractor's total hid, he

For partial validity provision of the agreeS to perform that portion himself,
1945 nét, see Historical Note under J Formeré4106. enacted hy Stats.1943, c.

: 2 5 A0 el o

. 0, S0, w umber-

The 1903 nmendment rewrgte the sec- a3 S 4110 ami ameuded v Stats 1903, .

tion, which previously rend: “If a general 3195 n"4413 S 11
contractor fails to specify a subcon%ractor P 4als o 1L
for auv portion of the ywork to be per- Derivation: Stats.1941, c. 1283, p. 3230.

Notes of Decisions

In general | I. In general =
Standing 2 \Where prime com ractor utilized mason's
bid in compiling its totul bid for construe-
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tion project, but inadvertently failed to 2. standing

schedule “‘mason on list of subcontmotors Where subcontractor was not des|gnated
in twd rime contractor ? uld not bo held

or intended to perforin excavation Work
liable to niuson under Subletting and Sub- pub||c contract, it bad no Standmg
contracting  Fair Practices Act, absent contest whether or not gnme contractor
l(_ietrlmerhtal reliance on part eorf ﬂﬂag%grm% improperly “retained a Subcontractor to

Co., Inc Rog erform that work. Buy Cities Paving &
Inc. (1977) 135 CaIRptr 453,65 CA.3d  Grading, Inc, v Hensel Phel 65%5 Const L0,
% B0 e A e S N o

§ 41065 Renumbered 8§ 4111 and amended by Stats.1963, c.
2125, p. 4413, § 12

§ 4107 Substitution of subcontractors; consent; assignment of

subcontract; subcontracting after award

No prime contractor whose bid is accepted shall:

(a) Substitute any person as subcontractor in place of the sub-
contractor listed in the original bid, except that the awarding author-
ity, or its duly authorized officer, may, except as otherwise provided

in Section 4107.5”~n”~npto the”ubstitution of another person as a
subcontractor:

(1) When the subcontractor listed in the bid after having had a
reasonable opportunity to do so fails or refuses to a WHttpn
contract, when such written contract, based upon the general terms,
conditions, plans and specifications for the project involved or the

terms of such subcontractor’s written bid, is presented to him by the
prime contractor,

(2) When the listed subcontractor becomes hankrimt or insolvent,
or

(3) When the listed gnhnmUraph”J'ailg  ypfnepy tn figrfoiTO his
subcontract, or

(4) When the listed subcontractor fails A

hnnd rpnnirpmpntc nf tkp prime contractor as set forth inSection 410°S,
or

(5) When the prime contractor demonstrates to the awarding au-
thority, or its duly authorized officer, subject to the further provi-
sions set forth in Section 4107.5, that the name of the subcontractor
was listed as the result of arginaaverteni clerical errofl.gr

(6) When the listed subcontractor is not licens£d_pursuant to the
Contractors License Law, or 0

(7) When the awarding authority, or its duly authorized officer,
determines that the work performed by the listed subcontractor is
substantially unsatisfactory and not in substantial accordance with
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Div. F SUBLETTING AND SUBCONTRACTING 8 4107

the plans and specifications, or that the subcontractor is substantially
delaying or disrupting the progress of the work.

Prior to approval of the prime contractor’s request for such sub-

stitution the awarding authority, or its duly authorized officer, shall
rive noticein writing to the listed snhi-ont.rartnr.JifJhe prime contra
tor's remiPSI to snhstittl*® and nf thjp rr.r.gnra: fm- ciipfr rrqirr*
TTolice shall be served by certified or registered mail to the last Known
address of such subcontractor. The listed subcontractor who has been
so notified shall have five working days within which to submit written
objections to the substitution to the awarding authority. Failure to
file such written objections shall constitute the listed subcontractor’s
consent to the substitution.

If written objections are filed, the awarding authority shall give
notice in writing of at least five working days to the listed subcon-
tractor of a hearing by the awarding authority on the prime contrac-
tor’s request for substitution.

(b) Permit any such subcontract to be voluntarily assigned or
transferred or allow it to be performed by anyone other than the
original subcontractor listed in the original bid, without the consent
of the awarding authority, or its duly authorized officer.

(c) Other than in the performance of "change orders" causing
changes or deviations from the original contract, sublet or subcon-
tract any portion of the work in excess of one-half of 1 percent of the
prime contractor’s total bid as to which his original bid did not desig-
nate a subcontractor.

(Formerly § 4104, Enacted by Stats.1943, c. 134’J)' 981, § 4104. Amended
by Stats.1945, c. 1380, p. 2576, § 4. Renumbered § 4107 and amended b
Stats.1963, ¢. 2125, p. 4412, § 8; Stats.1969, c¢. 332, p. 705, § 1; Stats.1974,
¢. 889, p. 1839, § 1, Stats.1975, c. 678, p. 1482, § 25))

Historical Note

The 104 amendment, in the opening "ga) substitute any person os subcon-
aragraph, referred to "general contrac-  fractor in place of thé subcontractor desig-
or”instead of to the "ontrogtor”. In  limed in the original bid.
subd. '(b), reference was made to any Permit any such subcontract to be
"such" " subconfract and reference was  assigned or transterred or allow it to be
made to_the original subcontractor "listed ~ performed by anyone other than (lie origi-
In the bid". In"suhd. (%, the percentage  nal subcontractor listed in the bid.
provision was added. subd. (d) was  "(c) Sublet or subcontract any portion
udded. ' 81r:1e heerwcoer#t ”2 %ceoS? t%fezoneen_el}aalrc Uﬁ ra%f
For partial validity provision of the  forstoral bid“as to which ‘s origiDa) bid
j%% act, see Historical Note under § g notdemgnatea,subcontractor.g )

- "(d) The awar,dmtg authority mny con-
_The 1963 amendment rewrote the sec- sent to the substitution of ,ahnother erson
tion. which previously read: o as n subcontractor, when ‘the subcontrac-

"No general contractor whose hid is ac-  tor named in the bid after having, had a
cepted “shall without the consent of the  reasonable opportunity to do so, fails or
awarding authority, either: refuses to execute a written contract,
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Note |

when said written contract, baser) ulion

denera terms conditions, plan* "and
spec ications for the project. involved, nr
the terms of such suhrniitnifior's written
hrd /is presented to him hy the contrac-

Tlrc 1900 nniendinent rephrased suhd.
tnt hy rnsertrnd numbered. subparagraphs
rn the' introduetary irrnvisii.ni of sufid, “(a ).

ed the exception as to S eHit”." " in
suhpur 2. adde bankruptcv as a ground
for substrtutrog , ‘rieil  the bjecé
matter contained in sr pnrs, (5), (1
(7): and substantially rewrote tire tirst
and second .semeaecx of the second para-
graph of suhd. (a) relating to notice of
prime contractor’s” request”to substitute,

Tire liT arvendtneut inelyded, thron% .
out fin- si-i-titk, following 'mmawarding au-
th?rrt v the Wnrds "or rts dulg authorrzeI
officer": added the last two entenees of
the seennd Iatrdagraplr of su la): and

d the third paragraph ' suhd.
relatrng to written obrectrons

"I'ne >975 nnteiulmec.t amended the sec-
titnt without r-huuge in the text.

Formerg -llu7. enacted hy Stats.1943 e,
I'M. p. 951 * 'lluT. was  renumbered $
1L nnd amended hy Stats.1963, ¢. 2125,
p. 11§33

Derivation; Stats.liill, ¢. 1253, it. 323n.
i 1.

Cross References
Contractors License Law, see Business and I'rofcssions Code $7U00 et sct|.

Library References

Municipal Corporations C=>371(1>.
States C=>[aSV-

C.J.S. Municipal Corporations § 1205 et
seq.
C.J.g. States &) 174 1o 183,

Notes of Decisions

Burden of proof 9
Construction and application |
Damages 5

Estoppel 8

Existence of subcontract 3
Penalties fi

Pleadings 7

Purpose 2

Substitution of subcontractors 4

I. Construction and application

Where prime contractor utilized mason's
hid in comprlrn% its. mini hid for construc-
tron Brorect ut inadvertently failed to

edule ‘nmson ou list of sulieontmeters
rn brd rime contractor could not he held
liable 'to_mason under Sublettrno and Sub-
contracting Fair Practices -let, absent
detrrmental reIrance ou part of mason <L

. V., Ducimrme.
I7nc (]_’t)77) 18a CaIRptr i) (15 C.A lid

Even if prime coalractor's hid had re-
flected. savrnqs afforded hy subcontract hrd
lower ilum plaintiff's hid, whereopfarntr
name and u kc of machiner fiered to

P were shown on hid form, prime
con ractor whrch obtarned permrssron nit-

Award gtjrac sg ollier ma-
c inery suppre lower _bidder violated
Sublefling ‘and thcornrurung Fair Prac-
tices Act, in absence of primé com ractor's
complying with S 41075 procedures for

asserting claim of clerical error, and
plaintiff” was entrtled to recover from
rime contractor the b ene ré of the bar-
ain it would have realized hnd it not
leeii wrongfully degrrved of subcontract
Goast Pump Associates v. Stephen Tyler
Corp (2970) 1838 Cal.Rptr, SS. <@ C.A.dd

Once prime contractor's hid lias been
accepted for uhlic project, it may not re-
tarn new subcontractors. or sugstrtute now
snhrmitmotors or existing subcontractors
wrthout approval of awardrng authorrty

Ray Cities Frnrng ra rn%
Ilease Phe nst. 970)
uIRptr 13205(16A lid 3

A general contractor on a public con-
tract " could not recover from a subcon-
tractor for breach of such subcontract
where contractor failed to compIy with
Belrcable rovisions of It 41110 et seﬂ
% erning performance of subcontracts fy

arty ‘other. than orr%rnal subcontractor
listed in_ils hid. and where such violation
was, nit integral and essential part of the
triisnciioil Upon which jts assorted cause
of action was based Kiclv_C ozg Gib-
SIOE oSt 11 Cal.Rptr. 550. 1(\A2d

No eoulraeroal relationship is created
li1ween sprnmr ractor and ‘general em-
Imotor ¥ the submission hy 9eneral con-
iraetni of hid using suheont ractor's hid.
though hid |— accented hv awarding au-
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1Corporations 5J20S ct
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jititycil to recover from

the ben,eflé %f the bar-
lave realized had 1t not
1deprived of subcontract,
jueiutes v. Stephen Tvler

Cal.liptr. SS. 62 C.A.Sd

ntractor's .bid has been

project, it ma,){ not re-
actors. or supstitute now
r existing subcontractors
of awarding authority,
[hg A Grad|% Inc. V.
ot Co. (LI7C) 1N
\A.3d 301

ractor onp a puhlic con-
reeover from a suheon-
h of such subcontract
failed to comph{ with
oils of S -Jit0 ¢ se%._,
lauce, of suheontmets hi-
Il original subcontractor
tn,ﬁi w ere,ﬁuch violation
nil essential part of the
which its asserted cause
ed.  Kielv Co&g. v, Gib-
tlKptr. 539, 231 C.A2d

relationship is created
tetor and general eon-
Jtnissiou bv genernl con-
ing subcontractor's hid,
opted hy uwardiag aU-
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thority-  Klosc i. Sequoja Tnion High
Si'ho0i 1'ist. | ui-1:» 2.8 21 70% 115 1\
A.2d 030.

Subcontractor. whose name is submit led
with hid of general contractor, secures ng
legal rights “as result of aei-eptam-e of
?ﬁne.ral emitractor's hid hy awarding au-

ority,

2._ Purpose .

This section was intended to proton
original subcontractor again-t replacement
y “another subcontractor. Coast [|'mn
Associates v. Stephen T:y)ler Corp. (11270)
133 Cnl.Kptr. SS, 02 C.A.3d 121

Purpose of this section, forbidding prime
coptractor, once his hid is accepted, from
substltutmg subcontractor designated n
original hid, except with consent of con-
tracting agency is to protect original sub-
contractor” against replacement by either
another subcontractor or hy the prime
contractor. liny Cities Paving & Gradm%,
Inc. v. Hensel Phelps Const. Co. (197(D)
125 Cal.Rptr. 032. .76 C.A.Sd 361

3. Existence of subcontract

_Where prime contractor received unso-
licited ora) iiid fOB masonry work Jrom
tnnson. figures submitted were used h
rime contractor in compiling its totnl bid,
fter prime contractor was awarded prime
contract, it sent to mason a form of sub-
contract agreement for purpose of deter-
mining _terms nnd_conditions of its offer
of performance, there was exchange of
writings which led to preparation of ‘docu-
ment “which was_ filially “senr_ to mason,
who sqned it mid retirned it to prime
contractor, hut prime contractor. never
signed it and informed mason that it could
not LProceed, with masonry work becuuse,
through prime contractor's inadvertence,
mason had not been scheduled as subcon-
tractor on hid proposal submitted to own-
er and therefore could not he Ie?ally, uti-
lized on priject. no subcontract existed
between parties. C. L. Smith_Co.. Inc. v.
RO(t;er llucharme, Itte. (1977) 133 Col.
Rptr. 453, (13C.A.3d 733

No contractual relationship is created
between suheontractor. anil genernl con-
tractor hy the submission by ‘general con-
tﬁactor of hid using subcontractor’s bid,
though bid is accepted by nwnrdiug au-
thori ){ _Klosc_v. Seguma Union “High
E\cggocs[%lst. (1933) 235 P.2d 515. 118°C.

4, Substitution of subcontractors

~Unless it listed subcontractor becomes
insolvent qr fails or refuses to perform n
written eoiitriu.-i for WOJk or fails or rc-
fuses to meet the bond requirements of

Note 4

th, prime emitractor. lhe prime contrac-
tur may. nut sut{,sntgte numher sulienn-
traetnr “for the listed .suhemilractor and
tie- awarding authority mag not consent
tu such a substitution until the eontraet Is
Presented to the listed subcontractor and
ie. after having hail a reasonable oppor-
tumt\kll to do so. fails or_refuses to fxecute
the Written contract. Southern California
Acoustics Co. v. U. V. Holder. Inc._(1909)
;SlagCal.Rptr. 319. 450 P.2d 975 71 C.2d

Where general contractor for school
construction listed plaintiff acoustical tile
suheontractor as required by § 410-1 re-
quiring inclusion of names of subcontrac-
tors who are to perform ong-half of one
percent or more of construction work, and
subcontractor nctiug on assumption that
its bid had been accepted refrained from
hidding .on other construction jobs to re-
main Within his bonding limits, nnd gener-
al contractor requested permission” from
school district to” substitute another sub-
contractor. general contractor bad no
right to subStitute another subcontractor
in° Elace of the plaintiff, nnd school dis-
trict had tio right to consent to that sub-
stitution.  Id.

Contractor could uot, without consent of
county sanitation district, substitute itself
for "earth work™ subcontractor named in
hid on public work for performance of the
"earth work" nfter contractor declined to
enter into contract with subcontractor
gven though subcontractor. was willing to
llo so, and therefore, district properly
withheld part of contract price as penalt
for contractor's violation of his contrnet.
Fred 1. Early, Tr, Co. v. County Sanita-
tion Hist, No. 2 of Los Angele Countg
(1903) 29 Cal.Rptr. 633 214 C.A"d 505,

Where general contractor, in making hid
for repair of h|gh school, inadvertently in-
serted wrong name for the electrical “sub-
contractor. and hid of the one wrongfully
named was ?500 higher than bid of the one
who was intended “to be named, board of
trustees had authority to consent to sub-
stitution of proper name for the electrical
subcontractor. ~ Klosc v. Sequoja_ Union
mgh School Dist. (1953) 25S \2d 515118
CA.2d 636.

A,grlme contractor docs not violate this
section, pr0h|b|t|n,%] substitution of supcon-
tractors once prime contractor's bid has
heen accepted, It lie permits a subcontrac-
tor to use udditionnl subcontractors to
Eerform certain phases of the subcontract.
0 Ops.Attv.Gen. 14, 8-9-67.

A public body has neither the power nor
the ‘obligation” at the time of or after
awarding’ the prime contract, to substitute
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§ 4107 PUBLIC WORK AND PURCHASES Title 1

Note 4

a Caljfornia ssiliioniractor in place of an
out-of-stare  Mil»-ontr:trtor whose Uitl s
not more than 5 per ¢>*t lower than the
[ 'tiliforuia suheotitractor under it? 4104,
41%%4 anil this section. 1S Ops.Atty.ticn.

5. Damages

In notion hy q|-prral contractor for sub-
contractor's Tailure in _honor his hid to
perforin certain «iih<-Mirarting work nt an
a(treed prieg, awarding general contractor
as_damage-' the xmonni representing the
difference hetween the suheontractor™s hid
and the actual cost to the general con-
tractor for the gerformance of the {o
was proper wnere the general contractor
made reasonable effortS to negotiate a
contract with other subcontractor but was
unsuccessful in dom?i s0. Noroross V.
Winters (1902) 25 Cal.Rptr. KM, 209 C.
Alid 207.

6, Penalties

Where general contractor entered into
construction contract with county before
1951 amengment to $ 4100 (rentmbered;
see, now, $ 41101 and after effective date
of section, contractor violated this section,
count ha? right to refove,r the ten per-
cent %enaty rovided for in 5 410G (re-
numbered; “see. now, 54110) os amended,
since no substantial change “in the nghts
of contractors was made by the amend-
ment. 39 Ops.Atty.<5cn. 253.

7. Pleadings

Where plaintiff alleged that it submitted
to general contractor” for school construc-
tion a subcontract hid. that general con-

tractor, as required b)(, law. submitted
laintiffs name among listed subcontrac-
ors, that plaintiff read trade newspaper
report and acting on assumption that 'its
hid hnd been acceﬁted, refrained from bjd-
ding on oilier construction jobs In order
to Temain within bonding limits, and that
thereafter the fgeneral contractor request-
ed permission from school district to sub-
slitute another subcontractor for the
plaintiff, which consent_ was granted,
laintiff stated a rous% of ach?n against
reach o
|

—

eneral contractor for statutory
uty. Southern California Acoustics Co.
v. C. V. Holder, Inc. (19G9) 79 CalRptr.
310, 450 F21975. 71C.2d 719,

8. Estoppel

School district employee's advice to
gnme contr%cto,r that it should take no
ction to substitute subcontractor before
contract was, signed nnd that a request
for substitution ~would . he granted nfter
contract was awarded did not estop school
district from asses,sm? penalty ~against
contractor for substitution of subcontrac-
tor where district was without power to
ﬁermn substitution. M?reo Const. Engi-
eers, Inc. v. Los Angeles Unified School
[>ist. of Los An%eles County (19G9) 79
Cal.Rptr. 23 274 C.A2d 144,

9. Burden of proof

Plaintiff who asserted violation by
prime contractor of Subletting and Sub-
contracting Fajr Practices Act did not
have burden of provm% defendant’s non-
coméphance with Act. Toast Pymp Asso-
clates v. Stephen Tyler Corp. (19761 133
Cal.Rptr. 88,02 C.A3d 421

§ 41072 Carpeting; specifying labor subcontractor in bid

No subcontractor listed by a prime contractor under Section 4104
as furnishing and installing carpeting, shall voluntarily sublet his sub-
contract with respect to any portion of the labor to be performed un-
less he specified the subcontractor in his bid for such subcontract to

the prime contractor.

(Added by Stats.1975. e. 271, p. 682, § 1)

Library References

Municipal Corporations 0=332.
States C=9s.

C.J.S. Municipal Corporations t 1151
C.J.S. States 6J Kid lo 107.
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iv. SI'RILETTINC AND SI'RCONTRACTIND § 4107.5

§ 4107.5. Clerical error in listing subcontractor; objections by
listed subcontractor: substitution of intended sub-
contractor

The prime contractor as a condition to assert a claim of inadvert-
ent clerical error in the listing of a subcontractor shall within two
working days after the time of the prime bid opening by the award-
ing authority give written notice to the awarding authority and cop-
ies of such notice to both the subcontractor he claims to have listed
in error and the intended subcontractor who had bid to the prime con-
tractor prior to bid opening.

Any listed subcontractor who has been notified by the prime con-
tractor in accordance with the provisions of this section as to an in-
advertent clerical error shall be allowed six working days from the
time of the prime bid opening within which to submit to the award-
ing authority and to the prime contractor written objection to the
prime contactor®s claim of inadvertent clerical error. Failure of
such listed subcontractor to file such written notice within the six
working days shall be primary evidence of his agreement that an in-
advertent clerical error was made.

The awarding authority shall, after a public hearing as provided in
Section 4107 and in the absence of compelling reasons to the contra-
ry, consent to the substitution of the intended subcontractor:

(@ If (1) the prime contractor, (2) the subcontractor listed iner-
ror and (3) the intended subcontractor each submit an affidavit to
the awarding authority along with meuch additional evidence as the
parties may wish to submit that an inadvertent clerical error was in
fact made, provided that the affidavits from each of the three parties
are filed within eight working days from the time of the prime bid
opening, or

(b) If such affidavits are filed by both the prime contractor and
the intended subcontractor within such specified time but the subcon-
tractor whom the prime contractor claims to have listed in error does
not submit within six working days, to the awarding authority and to
the prime contractor, written objection to the prime contractor$
claim of inadvertent clerical error as provided in this section.

If such affidavits are filed by both the prime contractor and the
intended subcontractor but the listed subcontractor has, within six
working days from the time of the prime bid opening, submitted to
the awarding authority and to the prime contractor written objection
to the prime contractor®s claim of inadvertent clerical error, the
awarding authority shall investigate the claims of the parties and
shall hold a public hearing as provided in Section 4107 to determine
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8§ 41075 PUBLIC WORK AND PURCHASES Title 1

the validity of such claims. Any determination made shall be based
on the facts contained in the declarations submitted under penalty of
perjury by all three parties and supported by testimony under oath
and subject to cross-examination. The awarding authority may. on
its own motion or that of any other party, admit testimony of other
contractors, any bid registries or depositories, or any other party in
possession of facts which may have a bearing on the decision of the
awarding authority.

(Added by Stats.1969, c. 332, p. 706, § 3.)

Cross References
Perjury and subornation of perjury, see Penal Code § 115 et set].

Notes of Decisions
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coﬁgwgtror V¥hICI 0 talned esrm|ss Oenr nmrpgl een WﬁOlr‘Ir([# ssoc a“é/sev teg}]e u.{.r
ner I|e Iower gder viglated gzorp (1970) 133 Cul.Rptr. SS; 03 CX

Su let |ng and Su contractmg Fair Prac-

§ 4108. Subcontractors’ performance bonds

(@ Itshall be the responsibility of pacfcgnhcontrartnr submitting
hific; in n primp contractor to be prepared to enhmit faithful p*-friyn.
ancp anrl”navrnpnt hnnri nr frpmie-if cn rognoc+nd by the prime con-
tractor.

() In the event any subcontractor submitting a bid to a prime
contractor does not, upon the request of the prime contractor and at
the expense of the prime contractor at the established charge or pre-
mium therefor, furnish to such prime contractor a bond or bonds is-
sued by an admitted surety wherein the prime contractor shall bo
named the obligee, guaranteeing prompt and faithful performance of
such subcontract and the payment of all claims for labor and materi-
als furnished or used in and about the work to be done and performed
under such subcontract, the prime contractor may reject such bid and
make a substitution of another subcontractor subject to the previ-
sions of Section 4107. Such bond or bonds may be required at the
expense of the subcontractor only if the prime contractor in his writ-
ten or published request for subbids (1) specifies that the expense for
such bond or bonds shall be borne by the subcontractor and (2) clear-
ly specifies the amount and requirements of such bond or bonds.

(Added by Stats.1963, c. 2125, p. 4412, § 9. Amended by Stats.1974, c. 54,
p. 1248, § 6.)
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Div. SUBLETTING AND SUBCONTKACTING § 4109

Historical Note

The 1374 amendment substituted
ment bond"n} Tabor and  materials 13 rmer 41%8 enacte%£m ||carte8(i1%1 1103
atsl 12" p.

bond", |||k apnﬁded

Cross References

Payment bond for public works, see Civil Code S3247 et .seq.

Library References
g/ltg?églpélzﬁﬁcporatlons 0=311 et seq. C.SJ.S. Municipal Corporntions 5 1171 et

C tut .tc

Notes of Decisions

I. In general

Even t ough eueral c ractoB whiieli  self aaainst Ioss resultl % from nop-per-

omraet e orm. work for titt I* or auee a suret whith |ssued §2p5

}e e i requne |ver[y ﬁg e n ractor was not
subcontractor unde f y. I8 eved |a on Sueli

i rsae&%‘?“s' sofeh me%%Qd ot protecting i 31‘%?&%%40 ARG e

§ 4109.  conditions under which subcontract permitted after fail
ure to designate subcontractor in bid

Subletting or subcontracting of any portion of the work in excess
of one-half of 1 percent of the prime contractor$ total bid as to
which no subcontractor wa** the original bid shall only
be permitted in cases nS*HAlic emerggp”" or necessity, and then only
after a finding reduced to yI"IHull 5sa public record of the awarding
authority setting forth the facts constituting the emergency or neces-
sity.

(Formerly § 4105, enacted by Stats.1943, c. 134, p. 91, § 4105. Amended
by Stats.1945, c. 1380, p. 2577, § 5. Renumbered § 4109 and amended by
Stats.1963, c. 2125, p. 4413, § 10.)

Historical Note

The 1045 amendment added the percent-  The 1003 gmendméen referred to "ﬁrlme
iirc provisions. ontractor Instead of “general cohtrac-

For partial validity provisjon of th
z}%g act, sen Hlstoylcaq Nolo unéer % %erlvatlon Stats.1941, c. 1253, p. 3230,

Library References

Mummpal (130rporat|ons C=353. C.J.S, Schools and School Districts §

%Jg Munlclpal Corporations % 1182, C.J.S. States g ICO.
397



§ 4110 PUBLIC WORK AND PURCHASES

§ 4110. Violation of chapter as contract violation; hearing; can-

cellation; penalty

A prime contractor violating any of the provisions of this chapter
violates his contract and the gwarrjjpcr authority rr.ay exercise the op-
tion, in itsown discretion, of Cla/cancening his rnt-rac*ijJ(9) assess”
ing the prime contractor a penalty in an amount of not more th
peirer*ibMh £ §jiMUILtILj ie-SUhFIEiBto6LtittSKkE?" an” pefﬁﬁﬁy
shall be deposited in the fund out of which the prime contract Is
awarded. In anv proceedings under this section the prime contractor
shall be entitlecrto a*ubiic hearingand to five days “notice of the

time and place thereof.

(Formerly § 4106, enacted by Stats.1943, c. 134, p. 981, § 4106. Amended
by Stats.1945, c. 1380, p. 2577, § 6; Stats.1961, c. 1963, p. 4140, § L Re-
numbered § 4110 and amended by Stats.1963, c. 2125, p. 4413, § 11.
Amended by Stats.1969, c. 332, p. 706, § 2.)

Historical Note

Tlio 1945 amendment, in the first sen-
tence. referred to "(teneral contrnetor™ in-
stead of "“contrnc®.or”. The second sen-
tence. which declared that uftcr n viola-
tion the contrnetor could not recover for
any of the materials furnished on the
puhlic work or improvement, was deleted,
and n second nnd tiiird sentence were sub-
stituted which provided tliut the penalty
would he 20 percent of the amount of the
subcontract nnd that the penalties re-
covered would he paid to the state trea-
surer who would deposit them in the gen-
eral fund.

For partial validity provision of the
1945 act, sec Historical Note under 8§
<11(8.

The 1961 amendment gave the awarding
authority the option of canceling the con-
tract or ussessiug a penalty of not more
than Id percent of the amount of the sub-
contract or both, and provided that the
penalty would be deposited in the fund out
of which the contract was awarded.

The 1903 amendment referred to “prime
contractor” instead of "general contrac-
tor".

The 1909 amendment deleted subsec. (3)
which contained uu option of both cancel-
ling the contract and assessing the penal-
ty und uddcd the second sentence.

[erivation: Stats.1941, «c¢. 1283, p.
3230, § 1

Cross References

Circumvention of identification retpiirements, see § 4105.

Library References

Municipal Corporation!] ©=>375.
Stutes 0=>109.

C..1.S. Municipal Corporations 8 120S et
seq.
C..J.S. States §8 151. 153, 174 to 170.

Notes of Decisions

Construction and application
Liquidated damages 5

Mistake 4
Status ot subcontractor 3
Validity |1

Withholding contract price 6

I. Validity

This section authorizing nwnrding au-
thority. in its discretion, to assess 10Cr
penalty against prime contractor who vio-
lates the provisions of Chapter 2 violates
due process in that it dues not provide
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Div. 5 SUBLETTING AND SUBCONTRACTING § 4111

any opportunity to the row ractor to
present any fuels nr arguments on wliieli
the exercise of that discretion might ha
predicated. Merco Const. Engineers, Inc.
v. l.os Angeles Unified School Itist. of Los
Angeles Coutnv (1HW) 71) Cal.Rptr. 23,
0?1l C.A.2d 154.

2. Construction and application

A general contractor on a public con-
tract could not recover from a subcon-
tractor for breach of such subcontract
where contractor failed to comply with
applicable provisions of § 4100 et seq.,
governing performance of subcontracts by
r party other than original subcontractor
listed in its bid. and where sueli violation
was an integral and essential part of the
transaction upon which its asserted cause
of action was based. Kiely Corp. v. Gib-
son (1905) "1 Cnl.Rptr. 559, 231 C.A.2d
39.

Where general contractor entered into
construction contract with county before
1901 amendment to this section and after
effective date of section, contractor violat-
ed § 4107, relating to public construction
work done by subcontractors, county bad
right to recover the ten percent penalty
provided for in this section, as amended,
since 10 substantial change in the rights
of contractors was made by the amend-
ment. 39 Ops.Atty.Gen. 283.

3. Status of subcontractor

No contractual relationship is created
between subcontractor and general con-
tractor by the submission by general con-
tractor of bid using subcontractor3 bid,
though bid is accepted by awarding au-
thority. Klose v. Sequoia Union [Higli
School Dist. (1953) 258 P.2d 515, 118 C.
A.2d G36.

Subcontractor, whose name is submitted
with hid of general contractor, secures no
legal rights as result of acceptance of
general contractor®s bid by awarding au-
thority. Id.

4. Mistake

A mistake through which corporation
subcontracting to do steel work on junior
high school auditoriums and connecting

shellcr, for constnidion of which another
corporation, aware of such mistake, had
general i-onir-ct Will, school district,
seemingly agreed to perform for $37,700
for work reasonably worth tit least
$17,000 because of failure to exeludc from
subcontract steel decking specifically ex-
cluded in subcont ractor 3 ora! bids, was so
essential and fundamental that parties®
minds never met O0ll subcontract as exc
cuted and subcontractor was entitled to
rescission thereof. Brunzell Const. Co. v.
G. J. Welshrod Idc. (1955) 2S5 P.2J 959,
134 C.A.2.1 27S.

Where general contrnetor, in muking bid
for repair of high school, inadvertently in-
serted wrong nume for the electrical sub-
contractor, nnd bid of the one wrongfully
named was $300 higher than bid of the
one who was intended to he named, board
of trustees bad authority to consent to
substitution of proper name for the elec-
trical subcontractor. Klosc v. Sequoia
U*uiou High School Pist. (1953) 25S P.2d
515, 11S C.A.2d 636.

5. Liquidated damages

Where school district was specifically
authorized by this section to provide for
penalty for substitution or deletion of
subcontractors, school district did not vio-
late Civ.0. § 1670 (repealed; see, now.
Civ.C. § 1671) prohibiting contracts fixing
damnges for breach of nn obligation when
district assessed penalty against contrac-
tor for making substitution. Merco
Const. Engineers, Inc. v. Los Angeles Uni-
fied School Dist. of Los Angeles County
(1969) 79 Cal.Rptr. 23, 274 C.A.2d 154.

6. Withholding contract price

Contractor could uot, without consent of
county sanitation district, substitute itself
for "earth work"™ subcontractor named in
bid on public work for performance of the
<"earth work>”after contractor declined to
enter into eoutrnct with subcontractor
even though subcontractor was willing to
do so, and, therefore, district properly
withheld part of contract price as penalty
for contractor 3 violation of bis contrnct.
Fred J. Enrly, Jr., Co. v. County Sanita-
tion Dist. No. 2 of Los Angeles Countv
(1963) 29 Cal.Rptr. 633, 214 C.A.2d 505.

§ 4111. Violation of chapter as grounds for discipline

~ Violation of this chapter by a licensee under Chapter 9 (commenc-
ing with Section 7000) of Division 3 of the Business and Professions
Code constitutes grounds for disciplinary action by the Contractors



§ 4111 PUBLIC WORK AND PURCHASES Title 1

State License Board, in addition to the penalties prescribed in Section
4110.

(Formerly § 4106.5, added by Stats.1961, c. 1963, p. 4141, § 2. Renumbered
84111 and amended by Stats.1963, c. 2125, p. 4413, § 12.)

Historical Note
The 1903 amendment referred to "Sec-
tion 4110" instead of "Section 410C".
Cross References

Circumvention of identification requirements, see $ 410.*.

Disciplinary proceedings against contractors, see Business and Professions Code $ TOO"
et seq.

Subcontracting after award, sec § 4100.

Library References
Licenses 0=11(5), 38. C.J.S. Licenses 8§ 30, 43, 44.
§ 4112. Contractor’s noncompliance not defense in action by sub-
contractor
~The failure on the part of a contractor to comply with any provi-
sion of this chapter does not constitute a defense to the contractor in
any action brought against him by a subcontractor.

(Formerly § 4107, enacted by Stats.1943, c. 134, p. 981, § 4107. Renumber-
ed § 4112 and amended by Stats.1963, c. 2125, p. 4413, § 13.)

Historical Note

The 1963 net renumbered tins .section Derivation: Stnts.1941, c. 1PS3, p. 32i.
without changing the text. § L

Library References

Municipal Corporations C=37K1). C.J.S. Municipal Corporations § ICO"" et
States C=10SV"t. Seq.-

C.J.S. States §§ 174 to 1S3.

Notes of Decisions

I. Construction and application brought uguinst him by a subcontractor,

In view of provision of this section tliut
failure on the port of a public contractor
to comply with certain provisions pertain-
ing to transfer or substitution of subcon-
tractors other than original .suheontme-
lons listed in hid shall not constitute a de-
fense to the contractor 1iu uwu.v action

without such privilege having been extend-
ed to the general contractor, failure of
contractor to comply would he deemed to
bar his right to maintain a suit against a
subcontractor for breach of contract.
Kielv Corp v. (libsoii (1963) 41 Cal.Rptr.
359, 231 CALM 39.

§ 4113. Subcontractor; prime contractor

AS used in this chapter, the word “Subcontractor””shall mean a
contractor, within the meaning of the provisions of Chapter 9 (com-
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Div. CONTRACTOR'S RESPONSIBILITY 8 4150
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Historical Note

The 1903 amendment added (be second The 1974 amendment rewrote the first
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Chapter 25
CONTRACTOR’S RESPONSIBILITY FOR WORK

Sec.

4150. Exclusion of acts oi God ; insurance.

4151. Definitions.

4152. Applicability.

4153. Changes in contracts to comply with environmental requirements
and standards.

4154. Contracts; termination, amendment, or modification of public con-
tracts ; competitive bids.

Chapter 25 icas added by Stats.1971, c. 1703. p. 361/2
8l

§ 4150. Exclusion of acts of God: insurance

Construction contracts of public agencies shall not require the con-
tractor to be responsible for the cost of repairing or restoring damagie
to the work, which damage is determined to have heen proximately
caused by an act of God, in excess of 5 percent of the contracted
amount, provided, that the work damaged is built in accordance with
accepted and apphcable building standards and the plans and specifi-
cations of the awarding authority. However, such contracts maY in-
clude provisions for terminating the contract. The requirements of
this section shall not be mandatory as to construction contracts fi-

401

JAN



Resealed, 3602
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INTRODUCTION

In 1980, Ihe Legislature enacted Section 7099 ol Ihe Busi-
ness and Prolessions Code as part of the Contractors' License
Law, That law authorized the Contractors' State License Board
(CSLB) to issue Citations, Correction Orders and Civil Penalties
lor violations of laws pertaining to contractors. The CSLB pas-
sed Board Rules implementing Ihe Citation procedures. These
rules implement the Slate Law and they can be lound as Board
Rule Numbers 803 to 806.

Section | of this booklet will be a brief explanation of the
Citation Procedures. Section Il is a list of the Statutes and the
recommended minimum and maximum penalty for each. Sec-
tion Il is a listing of each Statute, in numerical order with a
brief explanation of the wording of Ihat Statute. We have also
included an Appendix of various forms that may be utilized by
the Contractors' State Licence Bccrd.

This booklet merely liighlighls the Citation procedure and the
Laws that the procedure is intended lo enforce. For a detailed
understanding and explanation of each, we would recommend
that you utilize the services of your attorney, or in the alterna-
tive, read Ihe Business & Professions Code or the Board's
Rules and Regulations themselves.
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SECTION |
CITATION PROCEDURE

The Citation Procedures being implemented by the CSLB are
an alternative to the more formalized procedures that the Board
has used in the past. Previously, the CSLB has filed an Ac-
cusation to revoke or suspend a license when they found that a
contractor had violated the law. This would mean that the con-
tractor would hire an attorney and proceed to an Administrative
Hearing in order to defend himself. That procedure was costly,
and. in numerous instances, wasteful.

The Citation Procedure would allow the Contractors’ State
License Board to issue a Cilation, requiring the Contractor lo
do various things. It may require him to correct a deficiency in
his construction project, it may require him to pay a penalty of
550.00 to $1,500.00, or the Citation may require him to do
both. In no event can a citation for a single construction project
have a fine in excess of $2,000.00. The Citation system, when
fully implemented and the "bugs" worked out, will allow the
C3LB to act in a much quicker fashion. Issuing citations will be
amuch simpler process.

As any new enforcement tool, it can be both helpful and
subject to abuse. The prior ultimate enforcement tool utilized
by the CSLB. going to a formal hearing, was costly lo Ihe Con-
tractor. Further, in many instances, the CSLB would ulilize lhe
fact that the Contractor had violated technical portions of the
law, for example; failure to put his License Number on lhe Con-
tract, or the date of completion, to coerce the Contractor
into doing certain corrective work that it could not otherwise
have him do. In order to defend himself the Contractor would
have to hire an attorney and proceed to a formal hearing. The
Cilation Procedure allows the CSLB to issue a civil penalty in
nominal sums thereby enforcing the law and not requiring the
Contractor to expend large sums of money in defense.

However, like any other enforcement tool, the Citation Pro-
cedure is subject to abuse. It is possible that CSLB Deputies

will indiscriminately write Citations and that the amounts of the
penalty would be excessive in light of lhe alleged violation.

The CSLB has attempted to insure against such arbitrary use
of the procedure by having their Citations issued by only Dis-
trict Offices, rather lhan a Junior Deputy. Further, the rules
themselves have a built-in appeal procedure.

Il you are issued a Citation, you have various alternatives.
You may choose to pay the Civil Penally and correct any de-
licacies that are alleged in the Citation. In the alternative, you
may wish to appeal all or any portion of the Citation. You can
do this by checking oil boxes, in the form that is provided
along with the Citation (See Appendix "D").

You may appeal the fact that you have not violated the Busi-
ness & Professions Code Section that is cited. You may appeal
the amount of the Civil Penalty, the Order of Correction, or
both. This appeal must be made in writing and within fifteen
(15) days. If you wish to appeal, you will still have the oppor-
tunity to be heard before an Administrative Law Judge. You
may represent yourself, or have an attorney represent you.

The various forms that are used by the CSLB are enclosed as
an Appendix to this booklet. You should look them over so you
are familiar with what is being used.

It should be clearly understood that this is probably the most
revolutionary enforcement tool that has heen afforded to the
CSLB in many, many years. The interpretation and implementa-
tion of these procedures, as well as the force given to these
procedures by the Oflice of Administrative Hearings, is not de-
termined at this time. The full impact ol Ihe new Citation Sys-
tem may not be felt for a number of years.



SECTION I
SHORT TITLE OF BUSINESS AND

PROFESSIONS CODE SECTIONS AFFECTED

Business &
Professions
Code Section
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BY CITATION PROCEDURE

Lengthy notice of Mechanic's Lien Laws

You must have the proper license to do work for
which you advertise.

Contracting without a license is a misdemeanor.

Olficers, Directors and RMO's cannot individually
contract without their own license.

Two or more individual licensees must have a joint
venture license to work together.

Identification requirements for well-digging truck or
rig.

Identification requirements for Plumbing Contrac-
tor's vehicle.

Identification requirements for C-45 Electrical Sign
Contractor's vehicle.

Contract must contain notice of Contractors' License Law

Contractor's identification requirements.

Contracts may not contain any indemnity against
negiigence or misconduct, or waiver of lien rights.

Requirements and responsibilities of a qualifying
individual.

-® ~

7068.2
( 707Up

7107
7108
im.b

7109

7109.5

7110

'7110.1

Notice required regarding loss of RMO or RME.

Claims against license bond or deposit.

You cannot refer to your license bond in selling
jobs.

A license is non-transferable and you must carry it
on the job.

You must report changes in name, address, of
managing personnel.

Abandonment ol a project.
Diversion of funds.

Prime contractor must pay subs within 10 days of
receipt from owner.

You cannot willfully disregard the plans and specifi-
cations.

Violation of safety provisions of Labor Code.

Violation of State, City or County Building and
Safety, Health and Safety. Civil, or Water Codes.

You cannot require a release of claims on wages
unless full payment is made.

You must keep records of all transactions on a job
and maintain them for three years afterwards.

Failure to complete for the contract price.

Avoiding obligations or settling for lest; than the
amount owed.



7114

7116

7117

7117,

7118

7119

7120

7123

7125

7154

7157
7158
7159
7161
7167

7168

Allowing an unlicensed individual lo use your
license.

Willful or fraudulent acts.
Contractor must act in the name of the licensee.

Inactive licenses.

Contracting with an unlicensed contractor.

Failure to diligently complete a project.
Failure to pay money when due.
Criminal convictions.

Reporting Worker's Compensation Carrier.

Employing an unregistered home improvement
salesman.

No kickbacks oi compensation to customers.
False certificate of completion.

Requirements of Home Improvement Contracts.
False, fraudulent or deceptive advertising.
Requirements of swimming pool contracts.

Copy of swimming pool contract must be given to
buyer at signing.

nm

SECTION Il
BUSINESS AND PROFESSIONS CODE SECTIONS
AND RECOMMENDED CIVIL PENALTIES

7018.5 §50.00-5150.00

The Slate Contractors' Board has prepared a lengthy form
entitled "Notice to Owner™ which clearly describes in commaon
laymen's language the pertinent provisions of lhe California
mechanics' lien laws and the rights and responsibilities of a
properly owner and a contractor under these laws. This also
includes Ihe possibility of filing a contract with the county
recorder and the recording of contractor's payment bond for
private work in lhe county recorder's office. Each licensed con-
tractor must give a cony of this "Notice to Owner" to the
owner, his agent, or the payer, before entering into a contract
with an owner fnr work for which a contractor's license is re-
quired.

7026.7 §50.00-S150.00
Itis a misdemeanor for any person to advertise for construc-
tion or for work of improvement covered by state law unless he
holds a valid license in the classification so advertised. The
exception to this rule is that a licensed building or engineering
contractor may advertise as a general contractor. For the pur-
poses of this rule, "advertise" is given broad interpretation.

7028. $50.00-5500.00

Contracting without a license is a misdemeanor. A second
conviction is punishable by a fine of not less than one hundred
dollars ($100) nor more than two thousand dollars (52,000), or
imprisonment in the county jail for not less than 10 days nor
more than six months, or both.

7028.5 $50.00-5S500.00

A person who is or has been a member, officer, director or
responsible managing officer of a licensed contractor cannot
individually engage in the business or individually act in the
capacity of a contractor without having a valid contractor's
license.

-1 (.- =€
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7029, §50.00-5150.00

An additional joint venture license is required in order lor two
or more individually licensed contractors to jointly submit a bid
or otherwise act as joint venturers.

7029.5 §50.00-S150.00

A well-drilling contractors’ truck or drill rig must have dis-
played on each ol its sides the contractor's name, permanent
business address, and the contractor's license number in let-
ters not less than Vh inches high.

7029.6 $50.00-5150.00

A licensed plumbing contractor must display his name, per-
manent business address, and contractor's ncense number on
each side ol each motor vehicle used in his business in letters
not less than 1% inches high.

7029.7 §50.00-S150.00

A licensed C-45 electrical sign contractor who manufactures.
installs or maintains electrical business signs must have dis-
played on each side ol each commercially registered motor veh-
icle used in his business: his name, permanent business ad-
dress and contractor's license number in le'ters not less than
1Vi inches high.

7030. $50.00-S100.00

Contractors must include the following statement in al least
10-point type on all written contracts where he or she is a
prime contractor: (Not Subcontractor)

"Contractors are required by law to be licensed and regu-
lated by the Contractors' State License Board. Any questions
concerning a contractor may be referred to the Registrar, Con-
tractors' State License Board, 1020 N. Street, Sacramento,
California 95814." Please note that this address has been
changed to; P.0. Box 26000, Sacramento, CA 95826.

7030.5 550.00-J1€0.0D
A licensed contractor must include his license number in: (a)
all construction contracts: (b) subcontracts and calls for hid;

and (c) all forms of advertising.

7034, §50.00-S150.00

(@) A licensed contractor cannot be a party to any contract
which contains 3 provision, clause, covenant, or agreement
which indemnifies him against liability foi any personal injury
or properly damage caused by his negligence, willful miscon-
duct, or defect in design furnished by him or his agent, servant
or subcontractor.

(b) A licensed contractor cannot require any subcontractor,
employee or supplier to waive his lien rights unless they give
their written permission. Any term of a contract which attempls
to waive these lien rights without express written permission is
null and void if the contract is lor the construction of any of the
following:

(1) A single family dwelling or duplex.

(2) Improvements to a single family dwelling ot duplex.

(3) Improvements to real property upon which a single fam-

ily dwelling or duplex is located, or is to be located,
where the improvement is related to residential use.

7068.1 §50.00-51000.00

The person qualifying on behalf of an individual or firm shall
be responsible for exercising enough direct supervision and
control of his employer's or principal's construction operations
as is necessary to secure full compliance with state law, and
the qualifier shall not act in the capacity of the qualifying per-
son for an additional individual or firm unless one of the follow-
ing conditions exists;

(a) There is a common ownership of at least 20 percent of
the equity or each individual or firm for which the person acts
in a qualifying capacity.

(b) The additional firm is a subsidiary or a joint venture of
the first. "Subsidiary” means any firm at least 20 percent of
the equity of which is owned by the other firm.

(c) With respect to a firm under Section 7068(b) or (c), the
majority of the partners or officers are the same,



"Firm" mcc a co-partnership, a limited partnership, a
corporation. Ol any other :ombination or organization de-
scribed in Section 7068.

"Person" is limited to natural persons.

7068.2 §50.00-5150.00

If a responsible managing officer or employee stops being
employed or associated with the firm, a notice must be given to
the Registrar by the licensed contractor or firm and the respon-
sible managing officer or employee in writing within 30 days
from the disassociation. If a notice is given, the license will
remain in force for a reasonable length of time determined by
board rules.

If the required notice is not received by the Registrar within
30 days, the license is automatically suspended. The license
will be reinstated when a qualified individual takes the place ol
the responsible managing officer or responsible managing
employee.

To replace a responsible managing officer or managing
employee, the licensed contractor or firm must file an applica-
tion with the Registrar. The Appliction must be executed by the
licensed contractor or firm or a member of the firm, and it
must designate an individual qualified under state law on the
licensed contractor's or firm's behalf. The application must be
accompanied by a fee. The application must state that the indi-
vidual qualifying has not had his license suspended or revoked
for reasons that would keep such individual from personally
qualifying.

7071.11 $50.00-3500.00

This is a lengthy section dealing with how to file a claim
against a bond or cash deposit as well as setting out the pre-
ferences, etc. However, it does reouire the contractor to keep
the license bond or cash deposit in full force and further states
that any judgment or admitted claim against the bond or de-
posit is grounds for discipline.

10

7071.13 350.00-5100.00

Any reference by a contractor in his advertising, soliciting, or
other representation to the public lo any bond required to be
filed by state law is a ground for suspension of the contractor's
license. (You cannot refer to your license bond.)

7075. " 350.00-5100.00

A contractor’s license is non-transferable and must be dis-
played in the contractor's main office or chief place of busi-
ness. A contractor must be able to prove upon demand that he
has possession of his license and that it is up-to-date. This
means you must carry your pocket license.

7083. 350.00-S100.00

Contractors must report to the Registrar all changes of per-
sonnel, name style or addresses recorded within 30 days after
the changes are made.

7107. 3100.00-51000.00
Abandonment of a construction project without legal excuse
is a cause for disciplinary action.

7108. 3100.00-31000.00

A contractor who diverts funds or properly received for pro-
secution or completiun of a specific construction project or op-
eration, or for a specified purpose in the construction project or
operation, or who fails to substantially account for the applica-
tion or use of such funds or property on the construction pro-
ject or operation for which such funds or property was re-
ceived, is subject to disciplinary action.

7108.5 3100.00-31000.00
A prime contractor must pay his subcontractor within 10

days of receipt of each progress payment, for which the sub-

contractor has performed, unless otherwise agreed to in writ-

ing.

7109. §50.00-51500.00
Willful departure from or disregard of specific plans or

specifications, or accepted trade standards for good and
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workman-like construction (if there are no plans and specifica-
tions), in any material respect, that damage another and are
done without the owner's consent is grounds for disciplinary
action.

7109.5 . §50.00-S1500.00

Violation of any safety provision in, or authorized by, the
Labor Code resulting in death or serious injury to an employee
is grounds for disciplinary action.

7110. $50.00-51000.00

Willful or deliberate disregard and violation of State building
laws, or of any political subdivision of them, or the State's
minimum painting standards, safety laws, labor laws, compen-
sation insurance laws, or violation by a licensee of provisions of
the Health and Safety Code, Civil Code, or Water Code, relating
to the digging, boring or drilling of water wells is cause for
disciplinary action.

7110.1 $50.00-5150.00

A contractor cannot require the execution of release ot any
claim or right on account of wages unless payment of Ihe
wages has been made. Any such release is null and void as
between the employer and the employee and is a misdemeanor.
(Labor Code Section 206.5)

7111 $50.00-5500.n0
A licensed contractor must keep records showing all con-
tracts, documents, records, receipts and dishursements of all
his transactions as a contractor, and make available for the
Registrar's inspection for a period of not less than three years
after completion of any construction project or operation to
which the records refer.
7113. $50.00-5S1500.00
A licensed contractor's material failure to complete any con-
struction project or operation for the price agreed is grounds
for disciplinary action,

7113.5 $50.00-5500.00
A licensed contractor's avoidance or settlement for less than

their full amount of his lawful obligations incurred as a contrac-
tor, whether by (a) composition, arrangement or reorganization
with creditors under state law, (b) composition, arrangement
or reorganization with creditors under any agreement or under-
standing. (c) receivership, (d) assignment for the benefit of
creditors, (e) trusteeship, or (f) dissolution, constitutes a cause
for disciplinary action.

A licensed contractor will not be subject to disciplinary action
for avoiding or settling his obligations in bankruptcy, or by
composition, arrangement or reorganization with creditors
under federal law.

7114, §100.00-S1000.00

Aiding or abetting an unlicensed person to evade the state
contractor's law, or combining and conspiring with him. or al-
lowing one's license to be used by an unlicensed person, or
acting as agent, partner, associate or otherwise, of an un-
licensed person with the intent to evade the state contractor's
law is a cause for disciplinary action.

7116. $50.00-S1500.00

A licensed contractor who does any willful or fraudulent act
which substantially injures another is subject to disciplinary ac-
tion.

7117, $50.00-5150.00

A contractor must act in the name that is on his license and
in accordance with the personnel of the license. (Those per-
sons listed on your application form.)

7117.5 §50.00-5500.00
A person who acts under an inactive license is subject to
disciplinary action.

7118. §100.00-S1000.00
Entering into a contract with an unlicensed contractor is a
cause for disciplinary action.



7119, i190.00-51000.00

A contractor who injures another due to tits willful failure or
unjustilicd refusal to carry out a construction project or opera-
tion with reasonable diligence is subject to disciplinary action,

7120. $100.00-S1000.00

Willful or deliberate failure to pay money when due for any
materials or services when a contractor is able to pay, or when
the contractor was paid, is a cause for disciplinary action. Also,
denying of the amount due made with the intent to secure any
discount upon the debt or with the intent to hinder, delay or
defraud the person to whom the debt is due is a cause for
disciplinary action, if itis done falsely.

7123. §500.00-51500.00

A conviction of a crime substantially related to the qualifica-
tions, functions and duties of a contractor is a cause for discip-
linary action.

7125. §50.00-5150.00

A licensed contractor must leport in writing the name and
address ol his Worker's Compensation Insurance Carrier
after any policy of insurance is issued to him.

The carrier must then report to the Registrar any cancellation
or lapse of the policy within 10 days after the cancellation or
lapse.

7154 §50.00-S500.00

A home improvement contractor who employs an unregis-
tered home improvement salesman to sell home improvement
contracts is subject to disciplinary action,

7157. §50.00-5500.00

(a) A contractor cannot give compensation or reward ol any
kind to an owner for referral sales regarding home improve-
ment contracts.

(b) A contractor, his agent or salesman may give tangible
items to prospective customers for advertising or sales promo-
tion purposes where the gift is not conditioned upon obtaining
a contract for home improvement work, if the gift does not

exceed a value of five dollars (S5.00) and only one such gift is
given ... connection with any transaction.

(c) No salesman or contractor's agent can accept any com-
pensation of any kind, for or on account of any work of im-
provement transaction, from any person other than the contrac-
tor whom he represents, nor shall he make any payment to any
person other than his employer on account of sales.

MOwner™ also means "tenant” under this rule.

(d) You cannot make a payment or give other considerations
to a contractor or salesperson unless he is licensed, except
where the person who you are paying is exempt from licensing
or where the project is exempt.

7158. §50.00-S1500.00

Any person who accepts or receives a false certificate of
completion on performance of a work of improvement contract
with knowledge that the document is false, and who uses the
document In connection with the making or accepting of any
assignment or negotiation ol the right to receive any payment
from the owner with regard to the contract, or who does so in
order to obtrin or grant any credit or loan on the security of the
right to receive any payment, is guilty of a misdemeanor.

7159. $50.00-51000.00

This is a long list of contractual requirements in one or more
Home Improvement Contracts totalling more than $500. It says
that these contracts must be in writing and signed by the par-
ties, and shall include the following:

(a) The name, address and license number of the contractor,
and the name and registration number of any salesman who
solicited or negotiated the contract.

(b) The approximate dates when the work will begin and be
substantially completed.

(c) A description of the work to be done and description of
the materials to be used, and the equipment to be used or



installed, and the agreed consideration for the work.

(d) The down payment cannot be more than 10 percent or
$1,000.00, whichever is less.

(e) A schedule ol payments showing the amount to be paid
in dollars and cents (not just percentages). The schedule ol
payments sha'l be referenced to work performed and any mate-
rial or equipment supplied. You can never receive proportion-
ately more money than the work perlormed (except for the
down payment). If you fail to substantially commence work
within 20 days of the date specified in the contract, the next
payment due will be postponed for the same period.

(f) The provisions ol (d) and (e) above, relating to the pay-
ment schedule, do not apply when you furnish a performance
and payment bond, lien and completion bond, or a joint control
approved by the Registrar. You must also place a notice in at
least 10-point type, within three inches of the signature line,
telling the tenant or owner that he has the right to require a
performance and payment bond.

(g) Any salesman's commission can only be paid in propor-
tion lo the schedule of payments.

(h) You must give the notice required by Section 7018.5.

(i) A statement defining what constitutes substantial com-
mencement.

() A notice that failure by the contractor without lawful ex-
cuse to substantially commence work within twenty (20) days
from the approximate date specified in the contract when work
will begin is a violation of the Contractors' License Law.

(k) Il the contract provides for a contractor to furnish joint
control, the contractor shall not have any financial or other in-
terest in such join*, control.

You must give a signed copy of the contract lo the owner.

7161 §50.00-51500.00

The following acts are misdemeanors. Any licensed contrac-
tor or applicant who commits one of these acts is subject to
disciplinary actions:

(a) Using false, misleading or deceptive advertising to induce

a person into any contract for a work of improvement.
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(b) Making any substantial misrepresentation in obtaining a
'mome improvement contract or other work of improvement, or
m mg any false promise of a character likely to influence,
persuade, or induce any person to enter into such a contract.

(c) Any fraud in the execution ol. or in the material alteration
ol any conlract. trust deed, mortgage, promissory note or
other documentincident to a home improvement transaction or
other transaction involving a work ol improvement.

(d) Preparing or accepting any trust deed, mortgage or
promissory note of any work of improvement transaction with
knowledge that it is for more money than the real value of the
improvement work.

(e) Publishing any advertisement which is in any way false,
deceptive or misleading. Advertising any improvement work
while intending not to accept contrac t for that particular work
or at the price which is advertised or offered to the public.

7167. §50.00-51000.00

Like Section 7159, this section sets out the requirement that
any contract and changes whose primary purpose is to con-
struct a swimming pool must be in writing and signed, and
must contain:

(@) The name, address and license number of the contractor,
and Ihe name and registration number o. any salesman who
solicited or negotiated the contract.

(b) The approximate date when the work will begin and the
date certain on which all construction is to be completed.

(c) A plan and scale drawing showing the shape, size, di-
mensions, and construction and equipment specifications of-
the pool, as approved by the person contracting for construc-
tion, and a description of all work to be done, the materials and
equipment to be used, and the agreed consideration for the
woik.

(d) I Ihe payment schedule contained in the contract pro-
vides for a down payment to be paid to the contractor by the
owner before lhe commencement of work, the down payment
shall not exceed S200.00 or 2 percent, whichever is less.

17



(e) A schedule of payments showing the 1 to be paid
in dollars and cents (not just percentages). The schedule must
be referenced to work performed or any material or equipment
supplied. You can never receive proportionately more money
than work performed, except for the down payment. You may
receive a final payment at the completion of final plastering
provided that any installation or construction of equipment,
decking or fencing required by the contract is also complete.

(f) Upon any payment being made for any portion ol the
work, the cor'.ractor shall obtain unconditional, full lien re-
leases from everyone who may have a right to claim a lien. The
lien release shall be for that portion of the work that was paid
for.

(9) The requirements of (d). (e) and (f) above, relating to
payment schedule, do not apply when you furnish a perfor-
mance and payment bond, lien and completion bond, or bond

equivalent covering full performance and completion of the con-

tract. You must also place a notice in at least 10-point type,
within three inches of the signature line, telling the owner that
he has a right to require a performance and payment bond.

No additional work may be done without prior wrilten au-
thorization. The authorization must be on a change-order lorm
showing the reason for the change, and it shall become a part
of the contract.

(i) The contract must be legible and you must give a signed

copy to'the owner before beginning work.

7160. 550.00-5150.00

A swimming pool contractor must deliver a signed, legible
copy of the construction contract for the swimming pool to the
person contracting lor such construction at Ihe time lhe con-
tract is signed.
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APPENDIX A
TEXT OF BOARD RULES AND REGULATIONS

Add Article 8. Citation, to include following Sections:

(1) Add section 803 to read:

803. Order ol Correction - Practical Feasibility.

Belore including an order ol correction in a citation, due
consideration shall be given to the practical feasibility ol correc-
tion in accordance with, but not limited to. the following
criteria:

A. An order ol correction is appropriate where it would
not result in excessive destruction ol or substantial waste of
existing acceptable construction.

B. An order ol correction is appropriate where the
owner ol lhe construction project is willing to allow Ihe cited
licensee lo correct.

C. An order of correction is appropriate where it ap-
pears lo the Registrar that the cited licensee has competence or
ability to correct.

(2) Add section 803.1 to read:

803.1 Order ol Correction - Alternative "ompliance.

A cited licensee may comply with an order of correction
by having and paying lor another licensee to do the corrective
work. The cited licensee remains responsible, howeve', lor any
Inline to lully comply with the order ol correction.

An oider ol correction may, but need not, contain the
alternative that the cited person may pay a specilied sum to the
owner ol the construction project in lieu ol correcting,

(3) Add section 804. to read:

804. Order ol Correction - Time Required to Correct.

Where an order ol correction is included in a citation,
due consideration shall be given to the time required to correct
m accordance with, but not limited to, the following criteria:

A Accepted industry practice in that area relating to

performance ol such work under certain climate or weather
conditions.



B. A reasonable time in which to obtain necessary
materials.

C. The number of working days the conduction project
wilt be made accessible by the owner lor corrections.

(4) Add section 804.1 to read:

804.1 Order ol Correction - Extension of Time to Correct.

Il the cited person, alter exercising substantial efforts
and reasonable diligence, is unable to complete the correction
within the time allowed because of conditions beyond his con-
trol. he may request an extension of time in which to correct.
Such request must be made in writing, and must be made prior
to the expiration ot the time allowed in the order ot correction.
An extension may be granted upon showing of good cause
which determination is within the discretion of the Registrar. Il
3 request for extension of time is not made prior to the expira-
tion ol time allowed in the order ot correction, failure to correct
within the time allowed shall constitute a violation ot the order
of correction whether or not good cause for an extension ol
time existed.

(5) Add section 805. to read:

805. Recommended Assessments of Civil Penalties.

In assessing a civil penalty against a person who has
not previously been cited for violation of the same or similar
section ol the Contractors License Law, the Registrar shall give
due consideration to the following guidelines:

Recommended Recommended
Section Minimum Maximum
Violated Civil Penalty Civil Penally
7030 350. $100.
7030.5 50. 100.
7071.13 50. 100.
7075 50. 100.
7083 50. 100.
7018.5 50. 150.
7026.7 50. 150.
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Section
Violated

7029
7029.5
7029.6
7029.7
7034
7068.2
7110.1
717
7125
7168

7028
7028.5
707111
7111
7113.5
7117.5
7154
7157

7110
7068.1
7159
7167

7107
7108
7108.5
7114
7118
7119
7120

7109
7109.5

Recommended
Minimum
Civil Penally

50.
50.
50.
50.
50.
50.
50.
50.
50.
50.

50.
50.
50.
50,
50.
50.
50,
50.

50.
50.
50.
50.

100.
100.
100.
100.
100.
100.
100.

50.
50.
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Recommended
Maximum
Civil Penalty

150.
150.
150.
150.
150.
150.
150.
150.
150,
150.

500.
500.
500.
500.
500.
500.
500.
500.

1000.
1000.
1000.
1000.

1000.
1000.
1000.
1000.
1000,
1000.
1000.

1500.
1500.

m s s —



Reco"'" * ' ilecommendcd

Section Minin Maximum
violated CivilPciy Civil Penalty
7113 50. 1500.
716 50. 1500.
7158 50. 1500.
7161 0. 1500.
7123 500. 1500.

The maximum and minimum penalties as set forth
above are advisory only. When there is more than one violation
where, in the judgment o !"he Registrar, a person has exhibited
bad faith, or where, in the judgment of the Registrar, the viola-
tion is grave, the maximum recon,mended civil penalty shall be
$2.000.00

Where a cited person has a history of violations ol the
same or similar sections ol the Contractors License Law. the
maximum recommended civil penalty shall be $2,000.00.

Where a citation lists more than one violation, the
amount ol assessed civil penalty shall be stated separately lor
each section violated.

Where a citation lists mote than one violation, 3nd each
of the violations relates to the same construction project, the
tctal penalty assessment in each citation shall not exceed

$2,000.00.
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(C) Add section 806. to read:
806. Appeal ol Citation.
Any person served with a citation pursuant to section
7090 ol the Business and Professions Code may contest the
citation by appealing to the Registrar within 15 working days
liom the receipt ol such citation. The 15 day period may be
extended upon showing ol good cause which determination is
within lhe discretion of Ihe Registrar.-
ihe cited person may contest any or all of the following
aspects ol the cilation:
1 The occurrence ol a violation ol the Contractors
License Law;
2. The reasonableness ol the order ol correction, il an
order ol correction is included in the citation;
3. The period ol time allowed for correction, il an
order of correction is included in the citation;
4. The amount ol the civil penally, if a civil penalty is
assessed in the citation.

(7) Add section 806.1 to read:

806.1 Service ol Citation.

Service of a citation shall be made in accordance with
ihe provisions ol section 11505(c) ol the Government Code,
and further that a copy of the citation be sent by reguhr mail.
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Bill seeks
buying
changes

by Dean Fosdick
Associated Press

JUNEAU — An 82-page
hill designed to simplify the
state 3 "inconsistent, inade-
quate, outdated and sporadi-
cally scattered” *buying poli-
cieswas introduced Tuesday
in the Senate.

The measure grew out of
hearings last year by a Sen-
ate interim  committee
created to investigate and
review grand jury recom-
mendations about procure-
ment methods and executi-
ve-branch ethics.

A Juneau grand jury last
summer accused Gov. Bill
Sheffield of steering a $9.1
million state office lease in
<+airbanks toa friend and po-
Ittical supporter, then lying
about itwhile under cath.

The panel returned no in-
dictments in the case, but it
recommended that lawmak-
ers meet to consider whether
Sheffield should be im-
peached for hisactions in the
matter. The lease later was
canceled on the advice of
former Attorney General
Norm Gorsuch.

The Senate dropped im-
peachment proceedings
after finding no evidence
that Sheffield did anything il
lecal. Before leaving Juneau,
however, it did create the
committee in efforts to help
tighten state procurement
and ethics policies.

"This (ill) brings us full
circle since the grand jury
made i recommenda- 8
tions,””said Sen. Jan Faiks,
R-Anchorage and committee
chairwoman.

Among other things, the
bill recommends that:

<A comprehensive pro-
curement policy be passed to
replace buying methods the
committee called “fnconsis-
tent, inadequate, outdated
and sporadically scattered
throughout our laws.””

=Buying be centralized
withiin the executive branch.

=|"m-competitive and
sole-source  contracts be
strictly limited. "

=Procurement  officers
be trained and protected
from political pressure.

<A clear and uniform
appeals  procedure be
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Bill could tighten bidding laws

By JOHN LINDBACK

Daily News reporter

JUNEAU — A reform hill that is an
outgrowth of last summer 3 impeachment
hearings against Gov. Bill Sheffield
could dramatically reduce non-competi-
tive bid contracting and purchasing by
state government, a state official said
Monday -

Competitive bidding is legally by-
passed by the state Department of Ad-
ministration in about 680 major contracts
and purchases each year, Deputy Com-
missioner Marsha Hubbard said.

“fle anticipate that only 20 percent of
those would remain sole-source under
passage of this law, ™Hubbard said.

The hill, scheduled for public hearings
this week before the Senate Judiciary
Committee, was first proposed by a
special committee of legislators and oth-
er state officials. The committee was
asked to propose a bill because the grand
jury that criticized Sheffield for award-
ing a non-competitive, 89 million state
lease for office space in Fairbanks said a
new procurement code was needed to
protect the public interest.

The biggest policy change in the 8-
age bill —which is based on an Anieri-
an Bar Association model for state
rocurement codes — is the restriction of

non-competitive bid contracts and pur-
chases, according to Hubbard and legisla-
tors

Under current law, state officials can
award a non-competitive bid contract for
more than $25,000 if they can prove that
the favored contractor had previously
done a good job for the state on similar
work or if they prove that only one
contractor can perform the task.

The new bill would allow state offi-
cials to skip competitive bidding only if
they determine iIn writing that just one
source exists for the product or service.

State officials are not required to call
for competitive bidding on contracts un-
der S25.000 or purchases of $5,000 or less.
The proposed bill does not change those
dollar limits, so itwould primarily effect
the major contracts and purchases.

But the bill does make other changes
in state contracting and purchasing. It
requires:

<Other branches and subdivisions of
state government to adopt contracting
and purchasing regulations that are “Sub-
stantially equivalent””to the code. The
court system, legislature and Alaska
Railroad are cited iIn the hill.

<The hiring of an experienced chief
procurement officer to supervise con-
tracting and purchasing by the executive

branch.

<That state officials who award a
contract or purchase a product in viola-
tion of the code be held personally liable
for the recovery of all state money plus
20 percent of the total amount and “all
costs and damages arising out of the
violation.””

=Extensive public notice in newspa-
pers and the Alaska Administrative
Journal of contracts available for bid and
contracting and purchasing regulations
under consideration by the state.

Senate Judiciary Chairman Pat Rodey
said the bill is needed to standardize
procurement practices in state govern-
ment and to improve legislative over-
sight of contracting and purchasing.

"The present system has fallen togeth-
er by accident. It has received no legisla-
tive oversight since oil revenues bal-
looned, ”Rodey said.

Rodey 3 Judiciary Committee is sched-
uled to hear public testimony on the hill
today and discuss it Saturday at an
Anchorage meeting. The hearing today
starts at 1:30 p.m. and residents through-
out the state can testify by teleconfer-
ence.

Saturday 3 hearing is scheduled at 10
a.m. at the Legislative Information Of-
fice in Anchorage, 1024 W. Sixth Ave.



