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S e c .  3 6 . 3 0 . 6 9 0 .  T h i s  c h a p t e r  a nd t h e  r e g u l a t i o n s  a d o p t e du n d e r  i t  a r e  t h e  e x c l u s i v e  p r o c e d u r e s  f o r  a s s e r t i n g  a c l a i m  a g a i n s t  t h e  s t a t e  o r  an a g e n c y  a r i s i n g  i n  r e l a t i o n  t o  a p r o c u r e m e n t  c o n d u c t e d  u n d e r  t h i s  c h a p t e r .S e c .  3 6 . 3 0 . 6 9 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  maya d o p t  by r e g u l a t i o n  a d d i t i o n a l  r u l e s  o f  p r o c e d u r e .S e c .  3 6 . 3 0 . 6 9 9 .  The  d e f i n i t i o n  o f  i n t e r e s t e d  p a r t y  i sg i v e n .
A r t i c l e  8 .  I n t e r g o v e r n m e n t a l  R e l a t i o n s .S e c .  3 6 . 3 0 . 7 0 0 .  C o o p e r a t i v e  p u r c h a s i n g  i s  a u t h o r i z e d  b e t w e e n  p u b l i c  p r o c u r e m e n t  u n i t s  o r  e x t e r n a l  p r o c u r e m e n t  a c t i v i t i e s  i n  a c c o r d a n c e  w i t h  an a g r e e m e n t  e n t e r e d  i n t o  b e t w e e n  t h e  p a r t i c i p a n t s .S e c .  3 6 . 3 0 . 7 1 0 .  S a l e ,  a c q u i s i t i o n ,  c r  u s e  o f  s u p p l i e s  among p u b l i c  p r o c u r e m e n t  u n i t s  o r  w i t n  e x t e r n a l  p r o c u r e m e n t  a c t i v i t y  may be d o n e  i n d e p e n d e n t  o f  c e r t a i n  r e q u i r e m e n t s  o f  t h i s  c h a p t e r .S e e .  3 6 . 3 0 . 7 2 0 .  J o i n t  u s e  o f  f a c i l i t i e s  i s  a l l o w a b l e .S e c .  3 6 . 3 0 . 7 3 0 .  A p u b l i c  p r o c u r e m e n t  u n i t  ma y p r o v i d ep e r s o n n e l ,  i n f o r m a t i o n  a nd t e c h n i c a l  s e r v i c e s  t o  a r e q u e s t i n g  p u b l i c  p r o c u r e m e n t  u n i t  o r  e x t e r n a l  p r o c u r e m e n t  a c t i v i t y .S e c .  3 6 . 3 0 . 7 3 5 .  C u r r e n t  A l a s k a  l a w  on r e s t r i c t i o n s  o fc o n t r a c t i n g  w i t h  o r  e m p l o y i n g  e x p e r t s  on r a d i a t i o n  h a z a r d si s  r e t a i n e d .S e c .  3 6 . 3 0 . 7 4 0 .  T h e  c o m m i s s ' o n e r  may c o l l e c t  i n f o r m a t i o n  c o n c e r n i n g  s u p p l i e s ,  s e r v i c e s  o r  c o n s t r u c t i o n  b e i n g  p r o c u r e d  o r  u s e d  by s t a t e  p u b l i c  p r o c u r e m e n t  u n i t s .S e c .  3 6 . 3 0 . 7 5 0 .  U n d e r  a c o o p e r a t i v e  p u r c h a s i n g  a g r e e m e n t ,c o n t r o v e r s i e s  a r i s i n g  b e t w e e n  a n a d m i n i s t e r i n g  p u b l i c  p r o c u r e m e n t  u n i t  a nd i t s  b i d d e r s ,  o f f e r o r s ,  o r  c o n t r a c t o r s  s h a l l  be r e s o l v e d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r .S e c .  3 6 . 3 0 . 7 9 0 .  D e f i n i t i o n s  f o r  t h i s  a r t i c l e  a r ep r o v i d e d .

A r t i c l e  9 .  G e n e r a l  P r o v i s i o n s .S a c .  3 6 . 3 0 . 8 5 0 .  T h i s  c h a p t e r  a p p l i e s  t o  c o n t r a c t s  s o l i c i t e d  o r  e n t e r e d  i n t o  a f t e r  J a n u a r y  I ,  1 9 8 7 ,  u n l e s s  t h e  p a r t i e s  a g r e e  t o  i t s  a p p l i c a t i o n  t o  a c o n t r a c t



s o l i c i t e d  o r  e n t e r e d  i n t o  b e f o r e  t h a t  d a t e .  T h i s  c h a p t e r  a p p l i e s  t o  ; tie d i s p o s a l  o f  s t a t e  s u p p l i e s  a nd e v e r y  e x p e n d i t u r e  o f  p u b l i c  f u n d s  i r r e s p e c t i v e  o f  t h e i r  s o u r c e s ,  e x c e p t  a s  s p e c i f i e d  i n  AS 3 6 . 3 0 . 9 1 5 .T h i s  c h a p t e r  d o e s  n o t  a p p l y  t o :  g r a n t s ;  c o n t r a c t s  f o rp r o f e s s i o n a l  w i t n e s s e s ;  c o n t r a c t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  w h e r e  t h e  w o r k  i s  t o  be p e r f o r m e d  s u b s t a n t i a l l y  by e n r o l l e d  s t u d e n t s ;  c o n t r a c t s  f o r  m e d i c a l  d o c t o r s  and d e n t i s t s ;  c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  r e s i d e n t i a l  c h i l d  c a r e  s e r v i c e s  u n d e r  AS 4 7 . 4 0 ;  d i s p o s a l s  o f  l a n d  or  i n t e r e s t  i n  l a n d ;  d i s p o s a l s  u n d e r  AS 3 8 . 0 5 ;  c o n t r a c t s  f o r  t h e  p r e p a r a t i o n  o f  b a l l o t s  u n d e r  AS 1 5 . 1 5 . 0 3 0 ;  a c q u i s i t i o n s  o r  d i s p o s a l s  o f  p r o p e r t y  a nd o t h e r  c o n t r a c t s  r e l a t i n g  t o  a i r p o r t s ;  a c q u i s i t i o n s  o f  r e a l  p r o p e r t y  o r  d i s p o s a l s  o f  o b s o l e t e  p r o p e r t y  u n d e r  AS 1 9 . 0 5 . 0 6 0 ,  1 9 . 0 5 . 1 0 0 ,  1 9 . 0 5 . 1 1 0  o r  1 9 . 0 5 . 1 2 0 ;  d i s p o s a l s  o f  o b s o l e t e  m a t e r i a l  o r  e q u i p m e n t  u n d e r  AS 3 5 . 2 0 . 0 6 0 ;  o r  l e a s e s  o f  f e r r y  t e r m i n a l  f a c i l i t i e s  u n d e r  AS 1 9 . 6 0 . 0 1 0 .E x c e p t  f o r  AS 3 6 . 3 0 . 7 0 0 - 3 6 . 3 0 . 8 9 5 ,  t h i s  c h a p t e r  d o e s  n o t  a p p l y  t o  c o n t r a c t s  b e t w e e n  t wo o r  mo r e  a g e n c i e s ,  t h e  s t a t e  a nd i t s  p o l i t i c a l  s u b d i v i s i o n s ,  o r  t h e  s t : . ’  a nd o t h e r  g o v e r n m e n t s .S e c .  3 6 . 3 0 . 8 6 0 .  U n l e s s  d i s p l a c e d  by t h e  p a r t i c u l a r  p r o v i s i o n  o f  t h i s  c h a p t e r ,  a l l  o t h a r  p r i n c i p l e s  o f  l a w  and e q u i t y  s h a l l  s u p p l e m e n t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .S e c .  3 6 . 3 0 . 8 7 0 .  R e g u l a t i o n s  u n d e r  t h i s  c h a p t e r  s h a l l  be a d o p t e d  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  R e g u l a t i o n s  a p p l i c a b l e  t o  p r o c u r e m e n t s  o f  c o n s t r u c t i o n  o r  p r o c u r e m e n t s  f o r  o r  d i s p o s a l  o f  p r o p e r t y  o f  t h e  s t a t e  e q u i p m e n t  f l e e t  s h a l l  be a d o p t e d  by t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o n l y  a f t e r  c o n s u l t a t i o n  w i t h  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a nd p u b l i c  f a c i l i t i e s .S e c .  3 6 . 3 0 . 8 8 0 .  T h i s  c h a p t e r  r e q u i r e s  a l l  p a r t i e si n v o l v e d  i n  t h e  n e g o t i a t i o n ,  p e r f o r m a n c e ,  o r  a d m i n i s t r a t i o n  o f  s t a t e  c o n t r a c t s  t o  a c t  i n  g ood,  f a i t h .S e c .  3 6 . 3 0 . 8 9 0 .  I f  a p r o c u r e m e n t  i n v o l v e s  t h e  e x p e n d i t u r eo f  f e d e r a l  f u n d s  o r  f e d e r a l  a s s i s t a n c e  a nd t h e r e  i s  ac o n f l i c t  b e t w e e n  a p r o v i s i o n  o f  t h i s  c h a p t e r  o r  a r e g u l a t i o n  a d o p t e d  u n d e r  a p r o v i s i o n ,  t h e  f e d e r a l  s t a t u t e  o r  r e g u l a t i o n  s h a l l  p r e v a i l .S e c .  3 6 . 3 0 . 9 0 0 .  T h i s  c h a p t e r  d o e s  n o t  m o d i f y ,  a m e n d ,  o ra l t e r  l a w s  r e g a r d i n g  p r e f e r e n c e  f o r  A l a s k a  f o r e s t  p r o d u c t s  o r  p r e f e r e n c e  t o  p r o d u c e r s  o r  d e a l e r s  i n  A l a s k a ,  e x c e p t  a s  p r o v i d e d  i n  AS 3 6 . 3 0 . 1 7 0 ( c ) .



S e c .  3 6 . 3 0 . 9 1 0 .  T h i s  c h a p t e r  d o e s  n o t  p r e v e n t  p u r c h a s i n g  t h r o u g h  t h e  g e n e r a l  s e r v i c e s  a d m i n i s t r a t i o n  a s  p r o v i c e d  by 1 a w .S e c .  3 6 . 3 0 . 9 2 0 .  S u s p e c t e d  a n t i c o m p e t i t i v e  p r a c t i c e s  a r et o  be r e p o r t e d  t o  t h e  a t t o r n e y  g e n e r a l .S e c .  3 6 . 3 0 . 9 3 0 .  I n  a d d i t i o n  t o  p e n a l t i e s  p r e s c r i b e d  f o ru n e t h i c a l  c o n d u c t ,  c i v i l  a nd c r i m i n a l  p e n a l t i e s  a r e  p r o v i d e d  f o r  v i o l a t i o n s  o f  t h i s  c h a p t e r .S e c .  3 6 . 3 0 . 9 4 0 .  T h e  a t t o r n e y  g e n e r a l  on b e h a l f  o f  t h es t a t e  s h a l l  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .S e c .  3 6 . 3 0 . 9 9 0 .  D e f i n i t i o n s .S e c .  3 6 . 3 0 . 9 9 5 .  T h i s  c h a p t e r  may be c i t e d  a s  t h e  S c a r eP r o c u r e m e n t  C o d e .
S E C T I O N  3 t h r o u g h  S E C T I O N  6x amend o c h e r  A l a s k a  s c a c u t e s  t o  r e f l e c t  c he  p r o v i s i o n s  o f  t h i s  c h a p t e r .
S E C T I O N  6 2 .  T h e  c o m m i s s i o n e r  mu s t  r e p o r t  co c he  l e g i s l a c u r e  by D e c e m b e r  1,  1 9 S 7 ,  c o n c e r n i n g  p r o c u r e m e n t s  by s t a c e  a g e n c i e s  d u r i n g  t h e  f i r s t  6 m o n t h s  o f  1 9 d 7 .
S E C T I O N  6 3 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  s h a l l  a d o p t  t h e  r e g u l a t i o n s  r e q u i r e d  u n d e r  c ' n i s  c h a p c e r  by J a n u a r y  1 ,  1 9 8 7 .
S E C T I O N  6 4 .  T h i s  i s  t h e  r e p e a l e r  s e c t i o n .
S E C T I O N  6 5 .  S e c t i o n  63 o f  t h i s  A c t  c a k e s  e f f e c t  i m m e d i a t e l y .
S E C T I O N  6 6 .  E x c e p t  a s  p r o v i d e d  i n  s e c .  6 5 ,  t h i s ' A c t  t a k e s  e f f e c t  J a n u a r y  L ,  1 9 8 7 .
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MEMORANDUM Ja n u a ry  21, 1986
TO: S e n a to r  P at RodeyFROM: S e n a to r  A r l i s s  S tu rg u le w sk iRF: SB 341 "An A ct r e l a t i n g  to  s t a t e  procurem ent p r a c t ic e s  andp ro ce d u re s; and p r o v id in g  fo r  an e f f e c t i v e  d a t e ."
Pa*- , t h is  memo w i l l  co n firm  our e a r l i e r  d is c u s s io n  r e g a in in g  SB 204 "An A ct r e l a t in g  to  c o n tr a c ts  f o r  a r c h i t e c t u r a l ,  e n g in e e r in g , and lan d su rv e y in g  s e r v ic e s ;  and p r o v id in g  f o r  an e f f e c t i v e  d a te "  w hich was in tro d u ce d  by m y se lf and co -sp o n so red  by y o u . I  f e e l  i t  i s  e n t i r e l y  a p p r o p r ia te  to fo ld  SB 204 in t o  SB 341 as i t  o b v io u s ly  i s  an im p ortan t p a r t  o f  o v e r a l l  s t a t e  procurem ent p r a c t i c e s .  I  w i l l  be happy to  work w i” h you p e r s o n a lly  on t h is  i s s u e .A lth ou gh  Se n a to r F a ik s  p la n s  to sch e d u le  SB 204 f o r  a h e a r in g  n e x t w eek, I s t i l l  f e e l  i t  i s  im p o rtan t to  in c lu d e  SB 204 in  SB 341. I  would welcome your testim o n y  on SB 204. The e x a c t  d a te  o f  th e  h e a r in g  i s  u n c e r ta in  a t t h is  tim e but I  w i l l  a d v is e  you as soon as I  know the d a te  and tim e o f  the m e e tin g .
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Memorandum Alaska Court System

T O : j—

Arthur H. Snowden, II 
Administrative Director

DATE ! March 6, 1986

FRoMKarla L. F o r s y t h s , ^ / / . T '  an s u b j e c t : sb 341 - State Procurement
Staff Counsel Practices

I have revieweu the latest work draft (dated February 26, 1986) of SB 341.

As you know, I worked closely with court system purchasing staff over the pas>. 
two years to develop comprehensive procurement guidelines for the court syste' 
based on the Model Procurement Code. Although the guidelines reflect th 
Code's competitive principles, they have been drafted to accommodate the 
specific needs of the judiciary as a separate branch of government.

I am concerned that passage of SB 341 would require revision of the guidelines 
we worked so hard to develop. This concern 1s based upon two provisions of SB 
341, Section 1 (2) (page 1, line 14) states that one of the purposes of the 
act is to make as consistent as possible the procurement practices among the 
brr.nches of state government. Additionally, under proposed section 36.30.030 
(page 5, lines 16-20) the court system is required to adopt its own procedures 
which must be substantially equivalent to the procedures described 1n SB 341.

Court system guidelines do not deviate 1n spirit or concept from the proposed 
legislation. However, many details have been drafted with the needs of the 
judiciary in mind, and therefore differ from the proposed bill. I am 
concerned that court system procedures will be challenged on the grounds that 
they are not "substantially equivalent" or "as consistent as possible" with 
executive branch practices.

I suggest the following amendments:

1, Change section 1, 'paragraph (2) to provide that one of the purposes of 
the act is to:

"establish consistent procurement principles for all branches of state 
government".

2. Change proposed section 36.30.030 to provide:

The administrative director shall adopt procedures to govern the 
procurement of supplies, services, professional services, and 
construction by the judicial branch. Procedures must be based on the 
competitive principles established under this act, and shall be adapted 
to the special needs of the judiciary as determined by the administrative 
director of courts.



MAR 06 '86 12=10 ACA 2ND JUD DIST FAX276-6342

ALASKA COURT SYSTEM

Proposed amendments to SB 341

1. Section 1, paragraph (2) (page 1, line 14):

(2) establish consistent procurement principles for all branches of 
state government.

2. Section 36.30.030 (page 5, lines 16-20):

The administrative director of courts shall adopt procedures to govern 
the procurement of supplies, services, professional services, and 
construction by the judicial branch. Procedures must be based on the 
competitive principles established by this act, and shall be adapted to 
the special needs of the judiciary as determined by the administrative 
director of courts.
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This language 1s analagous to AS 22.20,037 relating to court system personnel 
rules, which provides:

(a) Judicial employees shall be employed subject.to classification and wage 
plans based on the merit principle and adopted to the special needs of 
the judiciary, as determined by the administrative director of courts. 
Except as otherwise provided by law, all employees of th? Alaska court 
system and the Judicial Council are subject to the general state laws 
regarding leave, retirement and travel,"

A separate page containing these proposed amendments 1s attached,

KF/kl
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Alaska Public 
Employees Association
■fruilp 44oadquoftproi 3r10 N. frank lin . Junow . AK 99801 007) 5
2ltf Fe rF y Way, Suite 2 0 (J, J u n e a u , A K  
(907)586-2334

February 6, 1986

Senator Pat Rodey
Chairman, Senate Judiciary Committee 
Pouch V
J u n eau, A K  99811

RE: S e n a t e  P r o c u r e m e n t  Bill (SB 341)

Dear Senator Rodey:

On behalf of the membership of the Alaska Public Employees 
Association (APEA), I would like to comment on one section of the 
bill on state procurement practices prepared by the Senate Select 
Interim Committee on Procurement Practices and Procedures (SB 
341) which I understand your committee will be considering soon. 
APEA sees the bill on the whole as a positive step toward finer 
procurement practices. However, it does contain one provision 
that we see as far more onerous on procurement employees than is 
necessary to reach the bill's goals.

That provision is pLoposed AS 36 . 3 0 . 9 3 0 ( 1 ) ,  which subjects state 
procurement personnel to heavy potential liability if they act in 
a manner contrary to the statutes. Certainly such liability is 
appropriate if the violation is intentional or knowing; we have 
no problem with AS 3 6 . 3 0 . 9 3 0 ( 2 ) ,  which makes intentional or 
knowing acts felonious. However, if the violations are in good 
faith, even if negligent, no personal liability should attach.
No other statute comes to mind that imposes personal liability on 
an employee for a merely negligent act - this is traditionally a 
risk assumed by the state, who as employer chooses whom works for 
it. If the negligent act is sufficiently egregious, the state 
can discipline the employee. But personal liability is not 
appropriate.

Personal liability is especially inappropriate in this context, 
because this bill is such a sweeping overhaul of past practices.
A procurement officer may commit a technical violation of the 
law - contacting too few vendors, for instance - which is 
consistent with previous practices for many years. Yet under

Fairbanks Field O ffice Anchorage Field Office Juneau Fie ld O ffice
825 College Road 833 Gambell Streef, Suite A 227 4th Street
Fairbanks, A K  99701 Anchorage, A K  99501 Juneau , AK 99801

Telephone: (907) 456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-6305



p r o p o s e d  A S  3 6 . 3 0 . 9 3 0 ( 1 ) ,  this o f ficer, a c t i n g  in g o o d  f a i t h  and 
in c o n s o n a n c e  w i t h  y e a r s  of past p r a c t i c e ,  is n o w  o p e n  to h e a v y  
f i n a n c i a l  p e n a l t i e s .  This is not right.

To take an e x t r e m e  e xample, c o n s i d e r  the rec e n t  l i t i g a t i o n  ov e r  
the d o w n t o w n  p a r k i n g  g a r a g e  in Juneau. The c i t y  a t t o r n e y  a n d  the 
c i t y  council, a c t i n g  in w h a t  t h e y  saw as the c i t y ' s  be s t  
i n t e r e s t s ,  f o l l o w e d  a c o m m o n  c o n s t r u c t i o n  p r o c u r e m e n t  p r a c t i c e  in 
c o n t r a c t i n g  for the garage. H o wever, this p r a c t i c e  w a s  a 
t e c h n i c a l  v i o l a t i o n  of the ci t y  c h arter. The res u l t  was 
l i t i g a t i o n  costs and c o n s t r u c t i o n  d e l a y  e x p e n s e s  of s e v e r a l  
h u n d r e d  t h o u s a n d  dol l a r s .  S h o u l d  the ci t y  a t t o r n e y  and c o u n c i l  
m e m b e r s  be h e l d  p e r s o n a l l y  l i a b l e ?  No - if th e y  were, it w o u l d  
be w e l l  n i g h  i m p o s s i b l e  to fill jobs. But p r o p o s e d  AS 
3 6 . 3 0 . 9 3 0 ( 1 )  w o u l d  a l l o w  l i a bility.

The s o l u t i o n  as we see it is si m p l e  - use the " k n o w i n g  and 
i n t e n t i o n a l "  l a n g u a g e  of p r o p o s e d  A S  3 6 . 3 0 . 9 3 0 ( 2 )  (the c r i m i n a l  
s ection) in s u b s e c t i o n  (1) as well. T h e n  l i a b i l i t y  w i l l  be 
l i m i t e d  to cases w h e r e  it is a p p r o p r i a t e .

T h a n k  you for yo u r  ki n d  a t t e n t i o n  to our comments.

V e r y  t r u l y  yours,

C h e r i e  S h e l l e y  
E x e c u t i v e  D i r e c t o r

C S / k g

2



S l n s L a  s ? t a t t  l e g i s l a t u r e

ROBERT H ZIEGLER SR
307 B A W D E N  S T R E E T

K E T C H i K A N  A L A S K A  59901

f ■*. J u n e a u  

P O ' J C H  V 
J U N E A U  A L A S K A  99811

VEUSE4
S E N A T E  J U D I C I A R Y  C O M M I T T E E

S E L E C T  C O M M I T T E E  O N  L E G I S L A T I V E  E T H I C S

4
-  ; W E S T E R N  S T A T E S  L E G I S L A T I V E  

F O R E S T R Y  T A S K  F O R C E

S e n a t e E X E C U T I V E  C O M M I T T E E  
W E S T E R N  L E G I S L A T I V E  C O N F E R E N C E  

C O U N C I L  O F  S T A T E  G O V E R N M E N T S

February 10, 1986
*„TECSA,-£

N A T I O N A L  C O N F E R E N C E  O F  S T A T E  L E G I S L A T U R  
S T A T E  A N D  F E D E R A L  A S S E M B L Y

CCMV “TEE CSif - : - : * ;  ’ ‘ n *  d *j ■»i. r  e c c ».c "  *

All Members
Senate Judiciary Committee 
Alaska State Legislature 
Juneau, Alaska

Dear Jan and Gentlemen:

As of the moment of dictation, it appears as if the Judiciary 
Committee contemplates throwing a Superior Court Judge for 
Ketchikan into Senator Kerttula's bill.

For your files, I have enclosed a letter of justification 
which pretty well points out the need for the additional 
judge.

Regards,

Robert H. Ziegler, Sr. 

Enclosure
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KRISTEN CARLISLE
AREA COURT ADMINISTRATOR

FIRST JUDICIAL DISTRICT 
415 MAIN STREET 

ROOM 206 
KETCHIKAN. ALASKA 99901 

19071 225-9375

J a n u a r y  30, 1986

T h e  H o n o r a b l e  R o b e r t  H. Ziegler, Sr.
A l a s k a  S e n a t e  
P.O. Box V
J u n e a u ,  A l a s k a  99811 (Mail S t o p  3100)

T h e  H o n o r a b l e  J o h n  S u n d  
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P.O. Box V
J u n e a u ,  A l a s k a  9 9811 (Mail S t o p  3100)

T h e  H o n o r a b l e  R o b i n  L. T a y l o r  
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P.O. Box V
J u n e a u ,  A l a s k a  9 9811 (Mail S t o p  3100)

Re: K e t c h i k a n  J u d g s h i p  P o s i t i o n

D e a r  S e n a t o r  Ziegler, R e p r e s e n t a t i v e s  S u n d  and T a y lor:

The g r o w i n g  n e e d  for an a d d i t i o n a l  S u p e r i o r  C o u r t  J u d g e  
in the K e t c h i k a n  T r i a l  C o u r t s  h a s  b e e n  m o r e  a p p a r e n t  in the past 
five years. P r e s i d i n g  J u d g e  T h o m a s  E. S c h u l z  and I feel th a t  it 
has now r e a c h e d  a c r i t i c a l  s i t u a t i o n  a n d  are r e q u e s t i n g  your 
s u p p o r t  in o b t a i n i n g  an a d d i t i o n a l  p o s i t i o n  for a S u p e r i o r  C ourt 
J u d g e  in K e t c h i k a n .

I ha v e  g a t h e r e d  some s t a t i s t i c a l  i n f o r m a t i o n  to s u p p o r t  
our request. I w i l l  be .happy to s h a r e  t h e  s o u r c e s  of th i s  
i n f o r m a t i o n  w i t h  y o u  if y o u  wish.

K e t c h i k a n  G a t e w a y  B o r o u g h  a n d  the O u t e r  K e t c h i k a n  Ce n s u s  
D i v i s i o n  ha*e e x p e r i e n c e d  a 15% p o p u l a t i o n  i n c r e a s e  in 1984 over
1980. T o t a l  p o p u l a t i o n  for the a r e a  is 1 7 , 357. If the rate of 
i n c r e a s e  r e m a i n s  c o n s t a n t  f o r  the n e x t  f i v e  y e a r s  the p o p u l a t i o n  
w i l l  be 1 9 , 9 6 0  b y  1990. T h i s  c o m p a r e s  w i t h  a c u r r e n t  e s t i m a t e d
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p o p u l a t i o n  for the J u n e a u  area of 25,964. J u n e a u  has h a d  two
S u p e r i o r  C o u r t  J u d g e s  for a p p o x i m a t e l y  10 y e a r ' .

D u r i n g  the p e r i o d  of 1980 to 1984 t here was a 41%
i n c r e a s e  in the e s t i m a t e d  local w o r k f o r c e  d e s p i t e  s l o w  d o w n s  in
the l o c a l  p u l p  m i l l  and f i s h i n g  i n d u s t r i e s .  T h e  S t a t e  w i l l  be 
c o n s t r u c t i n g  a F e r r y  M a i n t e n a n c e  F a c i l i t y  in K e t c h i k a n  ne x t  ye a r  
w h i c h  is e s t i m a t e d  to cre a t e  up to 2 0 0 +  new jobs in the area. If 
the l o n g  p e n d i n g  m i n i n g  v e n t u r e s  p l a n n e d  for the K e t c h i k a n  ar e a  
a c t u a l l y  c o m m e n c e ,  the p o p u l a t i o n  a n d  w o r k f o r c e  e s t i m a t e s  will, 
of course, be i n c r e a s e d  s i g n i f i c a n t l y .

T h e  1985 Bar roster s h o w s  t h e r e  are 39 a t t o r n e y s  
p r a c t i c i n g  in K e t c h i k a n  w h i c h  is a 39% i n c r e a s e  over 1980. T h e r e  
is a l s o  a 44% i n c r e a s e  in the n u m b e r  of p o l i c e / t r o o p e r s  in the 
area. K e t c h i k a n ' s  t otal of 46 l a w  e n f o r c e m e n t  p e r s o n n e l  c o m p a r e s  
w i t h  43 law e n f o r c e m e n t  p e r s o n n e l  in J u n e a u .

T h e  K e t c h i k a n  ju r y  c o s t s  h a v e  i n c r e a s e d  163% ov e r  FY
1981. It's total F Y '85 costs of $65, 5 7 5  is 10% h i g h e r  than 
J u n e a u  at $59,739. The in c r e a s e  in ju r y  t r i a l s  has had a m a j o r  
im p a c t  on the p r o c e s s i n g  of c a s e s  on a t i m e l y  b a s i s  t h r o u g h  the 
K e t c h i k a n  T r i a l  Courts. S u p e r i o r  C o u r t  case f i l i n g s  e x c l u d i n g  
all p r o b a t e  and d o m e s t i c  r e l a t i o n  cases, have i n c r e a s e d  70% in 
the l a s t  five years. T h e s e  t y p e s  of c a s e s  r e q u i r e  a g r e a t  deal 
of p r e - t r i a l  and m o t i o n  a c t i v i t y  and t h e r e f o r e  have a s i g n i f i c a n t  
im p a c t  on the c o u r t  o p e r a t i o n s  and the j u d g e ' s  time.

K e t c h i k a n  has h a d  the c a s e l o a d  of m o r e  than one S u p e r i o r  
C o u r t  J u d g e  for the last s e v eral yea r s .  To m e e t  th i s  i n c r e a s e d  
d e m a n d ,  K e t c h i k a n  has used a v e r y  h i g h  rate of v i s i t i n g  or 
r e t i r e d  j u d g e s  a p p o i n t e d  on a pro tern basis. In 1983 K e t c h i k a n  
r e c e i v e d  the a s s i s t a n c e  of a v i s i t i n g  or pro tern judge for 
a p p r o x i m a t e l y  126 days, and in 1984 130 days. T h i s  is 
a p p r o x i m a t e l y  60% of a Full T i m e  E q u i v a l e n t  (FTE) judge. In 1985 
a n d  in 1986, t h e s e  f i g u r e s  are e x p e c t e d  to be m u c h  h i g h e r  b e c a u s e  
of a lo n g  m u r d e r  ca s e  th a t  is b e i n g  t r i e d  in K e t c h i k a n .  The 
W r a n g e l l / P e t e r s b u r g  S u p e r i o r  C o u r t  J u d g e  has s p e n t  an a v e r a g e  of 
two w e e k s  a m o n t h  in K e t c h i k a n  for the past s e v e r a l  y e a r s  in 
o r d e r  to a s s i s t  J u d g e  S c h u l z  w i t h  the g r o w i n g  c a s e l o a d .  The 
c a s e l o a d s  in W r a n g e l l  and P e t e r s b u r g  a r e  a l s o  g r o w i n g  a n d  the 
d e m a n d s  on that j u d g e ' s  time h a v e  s i g n i f i c a n t l y  i n c r e a s e d .  W h i l e  
the use of pro tern and v i s i t i n g  j u d g e s  has a l l o w e d  us to 
f u n c t i o n ,  it is v e r y  d e p e n d e n t  on the s c h e d u l e s  of t h o s e  judges. 
R e t i r e d  j u d g e s  w o r k  w h e n  t h eir s c h e d u l e  per m i t s ,  and a r e  not 
a l w a y s  a v a i l a b l e  w h e n  required. A l t h o u g h  we h a v e  h a d  v e r y  good 
r e l a t i o n s  w i t h  J u d g e s  H e n r y  C. Ke e n e ,  Jr. a n d  T h o m a s  B. Ste w a r t ,  
b o t h  r e t i r e d  F i r s t  D i s t r i c t  J u d g e s ,  t h e i r  p e r s o n a l  l i v e s  and 
r e t i r e m e n t  p l a n s  s o m e t i m e s  take p r e c e d e n c e  over the n e e d s  of the 
K e t c h i k a n  T r i a l  Courts. It is d i f f i c u l t  to a s s i g n  t h e m  a r e g u l a r
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c a s e l o a d  and t h e y  have be e n  used m o s t  o f t e n  on an e m e r g e n c y  
b a s i s .

P r i m a r i l y  due to the i n c r e a s e  in j u r y  t r i a l s  a n d  m o t i o n  
p r a c t i c e ,  J u d g e  S c h u l z ' s  b e n c h  t i m e  h a s  i n c r e a s e d  t r e m e n d o u s l y  in 
the la s t  s e v e r a l  years. He is a l s o  the P r e s i d i n g  J u d g e  for the 
d i s t r i c t  w h i c h  r e q u i r e s  s i g n i f i c a n t  a d m i n i s t r a t i v e  d u t i e s .  In 
o r d e r  to k e e p  up w i t h  t h e s e  d e m a n d s ,  J u d g e  S c h u l z  h a s  c o n t i n u a l l y  
w o r k e d  lo n g  h o u r s  and w e e k e n d s .  E v e n  w i t h  this, it h a s  b e c o m e  
i m p o s s i b l e  for the K e t c h i k a n  T r i a l  C o u r t s  to a c c o m m o d a t e  a n y t h i n g  
o u t  of the o r d i n a r y .  For i n s t a n c e ,  in 19 8 5  a c i v i l  ca s e  
p r o j e c t e d  to la s t  10 d a y s  e n d e d  up l a s t i n g  n i n e  w e e k s .  In 
a d d i t i o n ,  the m u r d e r  c a s e  of S t a t e  v s  J o h n  K e n n e t h  Peel has 
r e q u i r e d  an i n o r d i n a t e  a m o u n t  of s p e c i a l  a t t e n t i o n .  W h i l e  t h e s e  
c a s e s  are n o t  r o utine, t h e  K e t c h i k a n  T r i a l  C o u r t s  o p e r a t e s  on a 
v e r y  n a r r o w  m a r g i n  and a n y t h i n g  u n u s u a l  s e r i o u s l y  to d i s r u p t  the 
t i m e l y  d i s p o s i t i o n  of o t h e r  cases.

It is h o p e d  th a t  this i n f o r m a t i o n  w i l l  a s s i s t  y o u  in 
o b t a i n i n g  the n e c e s s a r y  b a c k i n g  for a n o t h e r  S u p e r i o r  C o u r t  
j u d g s h i p  p o s i t i o n  in K e t c h i k a n .  J u d g e  S c h u l z  a n d  I w i s h  to t h a n k  
y o u  for y o u r  c o n t i n u e d  s u p p o r t  a n d  w o u l d  be g l a d  to s u p p l y  any 
o t h e r  i n f o r m a t i o n  that y o u  m a y  d e e m  n e c e s s a r y .

S i n c e r e l y ,

K r i s t e n  C a r l i s l e
A r e a  C o u r t  A d m i n i s t r a t o r

K C r c w t

cc: P r e s i d i n g  S u p e r i o r  C o u r t  J u d g e  T h o m a s  E. S c h u l z
R e p r e s e n t a t i v e  J o h n e  B i n k l e y
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member
S E N A T E  J U D I C I A R Y  C O M M I T T E E

S E L E C T  C O M M I T T E E  O N  L E G I S L A T I V E  E T H I C S

W E S T E R N  S T A T E S  L E G I S L A T I V E  
F O R E S T R Y  T A S K  F O R C E

E X E C U T I V E  C O M M I T * .  E E  
W E S T E R N  L E G I S L A T I V E  C O N F E R E N C E  

C O U N C I L  O F  S T A T E  G O V E R N M E N T S

a l t e r n a t e  m e m b e r  
N A T I O N A L  C O N F E R E N C E  O F  S T A T E  L E G I S L A T U R E S  

s t a t e  A N D  f e d e r a l  A S S E M B L YCOMMITTEE CM PESERAi. TAXATION TRADE AND ECONOM IC D EVE lOPVE N~

S e n a t o r  P a t  Rodey, C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a

Re: S B  341.

D e a r  Pat:

A t t a c h e d  h e r e t o  a r e  a c o p y  of m y  l e t t e r  to  S e n a t o r  F a i k s  of 
J a n u a r y  2 4 t h  a n d  t h e  m a t e r i a l  t o  w h i c h  I r e f e r r e d  in t h a t  
letter.

S e n a t o r  F a i k s  i n d i c a t e d  t o  m e  t h a t  s h e  d i d  h e r  j o b  a n d  s h e  
d o e s n ' t  m u c h  c a r e  w h a t  h a p p e n s  t o  t h e  b i l l  n o w  t h a t  i t ' s  b e e n  
i n t r o d u c e d .

In  a w o rd, t h e  s u b j e c t  m a t t e r  is n o t  n e a r  a n d  d e a r  h e r  heart.

If y o u  w a n t  t o  t a l k  t o  t h e  i n v o l v e d  J u n e a u  c i t i z e n ,  I' l l  h a v e  
h i m  g e t  in t o u c h  w i t h  y o u r  office.

R e g a r d s ,

7  — -

R o b e r t  H. Z i egler, Sr.

E n c l o s u r e s
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S E N A T E  J U D I C I A R Y  C O M M I T T E E

S E L E C T  C O M M I T T E E  O N  L E G I S L A T I V E  E T H I C S

W E S T E R N  S T A T E S  L E G I S L A T I V E  
F O R E S T R Y  T A S K  F O R C E

E X E C U T I V E  C O M M I T T E E  
W E S T E R N  L E G I S L A T I V E  C O N F E R E N C E  

C O U N C I L  O F  S T A T E  G O V E R N M E N T S

A L T E R N A T E  M C M Q C R

N A T I O N A L  C O N F E R E N C E  O F  S T A T E  L E G I S L A T U R E S  
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S e n a t o r  J a n  Faiks, C o - C h a i r  
S e n a t e  F i n a n c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a

Re: S B  341

D e a r  Jan:

I c a r r y  n o  b r i e f  o n e  w a y  o r  t h e  o t h e r  (at t h i s  time) for S B  
341. H o w e v e r ,  I c o n c e d e  t h e  s u b j e c t  m a t t e r  is n e a r  a n d  d e a r  
y o u r  heart.

I h a v e  e n c l o s e d  s o m e  c o m m e n t s  r e c e n t l y  g i v e n  m e  b y  a f r i e n d  
h e r e  in J u n e a u .  He  is m o r e  t h a n  w i l l i n g  t o  d i s c u s s  t h e s e  
c o m m e n t s  w i t h  you, s h o u l d  t h a t  b e  y o u r  d e s i r e ,  b u t  h e  w a s  
r e l u c t a n t  to s t i c k  h i s  n o s e  i n t o  y o u r  b u s i n e s s  u n l e s s  
r e q u e s t e d  so to do.

A  g r e a t  d e a l  of w h a t  h e  h a s  to  s a y  m a k e s  s e n s e  to me.

R e g a r d s ,

R o b e r t  H. Ziegler, Sr. 

E n c l o s u r e



Sec. 36.30.210. REQUEST FOR PROPOSALS

The use of the RFP process in tho selection of consultants for professional 

services contracts, such as date processing systems analysis and programming is, by and 

large, an expensive, time consuming exercise in presenting an c.ppearance of proprietry 

to the selection process. There are many reasons for this.

a) The description of services desired .is often so vague that it is difficult 
or impossible for a vendor to respond or tor any reasonable evaluation 
criteria to be established by the state.

b) Evaluation .factors are usually so vague or generic that the evaluation 
process can be biased for almost any reason so long as a "reasonable 
basis" can be stated for that evaluation. A "reasonable basis" can always 
be found. In other words, evaluation criteria is rarely objective, it is 
almost always subjective.

c) In some cases, a demonstrated and specific knowledge and experience level 
is not merely needed, it is imperative. When that occurs, a restricted 
RFP process can be used or a "sole source" award granted. However, in the 
many cases where generic experience, such as "systems analysis and 
programming on state data center compatible computer systems and software" 
is needed, the evaluation of the quality and depth of that experience 
becomes highly subjective.

That subjectivity is then entrusted to an evaluation team for assignment 
of points. However in most cases the team members are hardly qualified 
to make such an ev. aation and fall back on the "glossy" resumes' or other 
material included in a vendors proposal. Occassionally, a single team 
member who is qualified makes the evaluation for the team at large. 
Whoever took that team member to lunch last, or perhaps uses even 
potentially more dangerous forms of persuasion, may then prevail.

d) The single specific objective evaluation criteria is cost. But it has
been absolutely amazing the low weighting faccor that is assigned to it 
and also the lack of any intelligent means by which a point assignment is 
given to cost. As an example: Cost has a 25% weighting factor. 10
points are assigned to cost. There are 4 proposals and three have 
responsive costs. One is eliminated because it is an obvious "low-ball" 
offering.

Vendor 'A' proposes $85,000 
Vendor 'B ' proposes $57,000 
Vendor 1C ' proposes $72,000

A typical state evaluation might give vendor 'B'-IO points; 'C'-9 points; 
end, 'A'-8 points. A more fair evaluation would be tr mathmaticallv give 
.endor 'B'-IO points,- 'C-7.9 points; and, 1A ' —6.7 points.



e) As stated in item a, above, the description of services desired must be
m re specific in RFPs. If it is not, then several things result:

1. A vendor doesn't know what the state wants and the proposal 
becomes a costly guess.

2. A vendor may easily have proposed at a significantly lower cost 
if the factors were known. This could make a sizable cost 
savings to the state and certainly be more fair to vendors in 
general.

3. Evaluation of cost cannot be made objectively. It is forced to 
be made on a subjective and relative basis.

SB 341 could be stronger and more specific regarding Request for Propo 

procurements. 'Suggested wording migiit. be:

a) .....must contain the date by which the proposal must be received, [and 
must contain a specific] description of the supplies, construction 
services, oi professional services to be provided under contract,....

I?) A request for proposals must contain that information necessary for an 
offeror to submit a proposal, [and upon which an objective evaluation of 
proposals may be made.]

[c) A request for proposals must contain references to any information or 
material that cannot be reasonably included with the request. [No agency
may withhold from review by_ a prospective offeror any ' information or
material not of a proprietary o r confidential nature, regardless o~f
whether referenced in the request for proposal.]

[d ) A request for proposals must contain the factors and their relative 
importance by which _ roposals received will be_ evaluated. Such factors 
must be realistically o b jective and based on the specific description of 
supplies, construction services, or professional services included~Tn the 
request for proposals. Price shall be not less than 40 percent of~ total 
evaluation criteria and be evaluated as follows:

1. Hie price must be judged as realistic and not a deliberate
attempt at undercutting.

2. The responsible and responsive lev; price offeror shall receive
the maximum price evaluation point assignment.

3. All other responsible and responsive offerors shall receive a
mathmatically proportionate price evaluation point assignment by 
dividing the low price by the? offerors price and multiplying the 
result by the maximum price evaluation point assignment.



30.170. CONTRACT AWARD AFTER RID

definition of "Alaska bidder" continues to follow standards that are not 

e if it is the intent to promote and foster resident hire and businesses of 

A stronger definition, v;liich in our opinion would pass scrutinty, might be:

holds a current Alaska business license;

submits a bid [or a response to _a request for proposals] for goods, 
services, or construction under the name appearing on the person's [or 
firm's] current Alaska business license;

has maintained a place of business within the state [staffed by the bidder 
or a direct employee of the bidder] for a period of six months immediately 
preceding the date of the bid;

[is incorporated as a domestic corporation o f Alaska, or is a sole
proprietorship or partnership whose principal(s) are bonafide residents of 
.Alaska; ] ~   ""

[derives at' least 50 percent of income within the state of Alaska;]

if a joint venture, is composed entirely of ventures that qualify under
(1)— (5) of this subsection.

ase note that these provisions should also apply to request for proposals which 

:ed in the current draft of the bill.

purpose of the proposed act might also contain a provision for Alaska bidders.

. 1) faster and promote resident h ire and Alaska businesses providing goods 
services to the state;j



The limit o£ $5,000 per aggregate dollar amount that defines a small procurement is 

low for many cases of professional services contracting. That amount has been in place 

for several years now. if for no other reason than inflation, it should be raised to 

$5,000. However, for reasons of mere practicality and efficiency, an amount of $10,000 

would be more realistic.

Item (b) .delineates that professional services contracts of up to $25,000 may be 

awarded under regulations adopted by the commissioner and that not more than $25,000 in 

contracts per person (firm) may be awarded by an agency within a 12 month period.

The 12 month period would be better stated as "state fiscal year" (July 1-June 

30). More importantly, however, the dollar limit per agency, per year just doesn’t fit 

many contractual situations where a f i r m ,  within a fiscal year, performs many bonafide 

separate and different services for a department or agency which exceed the limit in 

total.

Sec. 36.30.320. SMALL PROCUREMENTS

We would recommend that item o(2) be removed in its entirety. Item (d) would 

appear to provide the protection the state is seeking, along with the fact that a 

departmental commissioner must also sign the contract.



Uiv. 5 SUBLETTING A N D  SUBCONTRACTING § 4100
Chapter 2

SUBLETTING AND SUBCONTRACTINGSer.
-ilOO. S ho rt title .•110 0 .6 . Application of chapter.•‘.101. Legislative finding; bid shopping and bid peddling.-‘.102. Renumbered.41u3. Preservation of right? and remedies..104. Identification c f subcontractors by bidders, i luo. Circumvsntic.!) of identification requirements.Failure to specify subcontractor; performance of work; subcon­tracting after award.41(56.3. Renumbered.1107. Substitution of subcontractors; consent; assignment of subcon­tract: subcontracting after award.•t • 07.2. Carpet’ h r ; specify ing labor subcontractor in bid.1107.5. Clerical error it: listing.subcontractor; objections by listed subcon­tractor: substitution of intended subcontractor.1103. Subcontractors' performance bonds.HOb. Conditions under which subcontract permitted after failure to designate subcontractor in bid.•CIO. v io!ut:on of chapter as contract violation; hearing; cancellation; penalty.•111. Violation of chapter as grounds for discipline.4112. Contractor’s noncompliance not defense in action by subcontractor.4113. Subcontractor; prime contractor.Cross References
Costracrora L icense Law . see Ihiaines!) and Profession*) Code 3 7000 «t seq.
State pnreheaea and services, sec § 14780 et seq.Law Review Commentaries

H id  shopping m id pedd ling in  tlift suh- 
c vu rae t coastrttction in-.iustrv. »10704 ISU.O.L.A.Law Kev. ;;so.
S 4 1 0 0 .  Short title 

This chapter may be cited as the "Subletting and Subcontracting 
Fair Practices Act."1 State.1943. <!. 134. p. PRO, $ 4100. Amended by Stats. IP IP, c. 1163, p. 2535,i 1; Stacs.UHiS, c. 2125. p. 4411. $ 1.)Historical Note

'"lie 10 1!) m-.ii'iidiiu-ii! < li! iG r id  that tho "-•iri'mi nr highwitys. in c lud ing  hridgvfi'1,
•hr.p iiT  did nut i| i| , ly  to emu mots for ’ ho i'r i'v im is lv  the si'i-ltini deelsiiTd ilm t the
coustrtjig ivn, pnprovom txt or repntr «•!' chitpter did not apply to routrncta fo r tho



§ 41C0 PUBLIC WORK AND PURCHASES T itle  I

construction , im provement or repa ir of 
"S la te h ighways, in c lud ing  bridges, nor to 
c ity or com ity pro jects financed in whole 
o r in part w ith  motor veh ic le  fue l fu n is ”.

T he 1003 um e la in ieut rewrote th is  sec­
tion to read ns it  now  appears.

I'rovi-dons form erly conta ined in  th is 
section p r io r to the 10(13 amendment are 
now contained in  § 4100.5.

D e riva tion : »Stnts.l94l, e. 12S3, p. 3220,
3 1-

Forms
See W est’s C a lifo rn ia  Code Fo rm s , Government.

Library References
M un ic ip a l Co rpo ra tion* C=52tj et seij. 
States C=!)0 eL seq.

C..T.H. M un ic ipa l Corpora tions § 1142 et
sen,

C .J .S . Scutes 154,155, 100.

Notes of Decisions
Construction and application I 
Purpose 2

I . Construction and application
W here e lectr ica l contractor's m istaken 

bid was duo in  fa ilu re  of its estim ator to 
take in to uceouut tha t lie  was dea ling w ith 
half-size p lans a lthough estim ator knew 
plans wore half-size and gen-ral con tra c­
tor was not aware o f m istake un t il ten 
m inutes before bids were opened, general 
contractor was en tit led  to recover from 
e lectr ica l contractor the add itiona l monies 
wh ich genera l contractor was required to 
pay to have work performed by another 
e lectr ica l contractor after e lectr ica l con ­
tractor wh ich subm itted bid refused to

perform  in  accordance w ith  bid. Saliba- 
K  ring len Corp . v. A llen  E n g in e e r in g  Co. 
(1971) 92 C a l.R p tr . 799.15 C.A .3d 95.

2. Purpose 
T he  purpose of Sub le tt ing  and Subcon­

tracting F a ir  i ’ructices Act was no t lim it ­
ed to provid ing the aw ard ing , authority 
w ith  opportun ity to approve substitute 
subcontractors, bat also to protect the 
pub lic and subcontractors from  the ev ils 
attendant upon practices of bid shopp ing 
and hid peddling subsequent to the award 
of prim e contract for a pub lic  fa c ility . 
Southern C a lifo rn ia  Acoustics Co . v. U . V. 
! folder, in c . (19(19) 79 C a l.H p tr . 319, 45C 
IVJd 975, 71 C.2d 719.

§ 4100.5. Application of chapter
W ith  th e  ex c lu s io n  o f t h a t  p o r t io n  o f w o rk  c o v e rin g  s t r e e t  l ig h t in g  

and  tr a f f ic  s ig n a ls , th is  c h a p te r  does n o t a p p ly  to  th e  b a la n c e  o f  con ­
t r a c t s  fo r  th e  c o n s tru c t io n ,  im p ro v em en t o r  r e p a i r  o f s t r e e t s  o r  h ig h ­
w ays, in c lu d in g  b rid g es .
(Added by Stats.l9G3, c. 2125, p. 4411, § 2. Amendi d by Stats.1972, c. 834, p. 
1488, § 1.)

Historical Note
T he  1972 amendment inserted the exc lu ­

sion of work covering street lig h t in g  and 
traffic  s ignals and inserted the words "the 
Im lnucc o f” preceding ‘'contracts".

T h e  provis ions now contained in  th is 
section were formerly conta ined in  S 4100 
prio r to the 19113 amendment.

Library References
M un ic ipa l ( '.irporn lions C=32t> el scq. C.J .H . M un ic ipa l Corporations 3 1112,
Stalest <3=911 e l scq. C .J .S . States S’! 154, 155, 1G0.
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Div. 5 SUBLETTING  AND SUBCONTRACTING § 4101

N o tes  o f D e c is io n s
I . In general

B ill shopping is not against pub lic  policy 
wlu'ii done by general con tractor awarded 
contract for construction of freeway.

Sa liha-Kring lcn Corp . v. A llen Eng ineer­
in g  Co . (1071) 1*2 C a l.R p tr . 799, 15 C .A . 
,"d 95.

§ 4101. Legislative finding; bid shopping and bid peddling
T h e  L e g is la tu re  f in d s  th a t  (he p ra c t ic e s  of b id  sh o pp in g  an d  b id  

pedd ling  in co n n ec tio n  w ith  th e  c o n s tru c tio n ,  a lte ra t io n ,  an d  re p a ir  o f 
public im p ro v em en ts  o f te n  re su lt in  p o o r q u a l i ty  of m a te r ia l an d  
w orkm ansh ip , to  th e  d e t r im e n t o f th e  pub lic, d ep riv e  th e  pub lic  of th e  
full b en e fits  o f f a i r  c o m p e ti t io n  am o n g  p r im e  con trac to rs- an d  su b co n ­
trac to rs , and  lead  to  in so lvencies, lo ss o f w ages to  em ployees, a n d  
o th e r evils.(Added by Stats.1963, c. 2125, p. 4411, § 4.)

H is to r ic a l N o te
Former S 1101, enacted by S ta ts .]943, e. 

154, p. 9 s l, 5 4101, amended by Stats. 
1915, e. 1350, p. 2570. ^ t, was renumbered

$ 4103 anti amended by Stnts.lO till. c. 
2125, p. 4411. S 4.

*4> -
C ,

L ib ra ry  R eferences
M un ic ipa l Corporations C=:'.20 et seq. C..T.S. M un ic ip a l Corporations s 1142 et
States <^=90 et sen. seq.

CM . S. States S§ 13J, 155, 100.
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N o tes  o f D e c is io n s
In oeneral I 
Defin itions 3 
Purposo 2

I .  In general 
Where prime contractor utilized mason’s 

bid in com p iling its tota l hid for construc­
tion pro ject, but inadvertently  fa iled to 
schedule mason on lis t of subeotitriK tors 
in bid, prim e contractor could not be held 
liable to nuison under Sub le tt ing  nnd Sub­
contracting F a ir  1’rad ices  Act. absent 
detrimental relinuce tin part of mason. C . 
L. Sm ith Co.. In c . v. lin g e r I iiir h a rw o , 
I 1*’'. (1977) 195 C a l.R p tr . I'd;. (15 C .A .Ih l 
1.35.

2- Purpose
. 1‘urpose of th is Act i-. in  prevent prac­

tices of hid shopping and bid peddling in 
connection w ith pub lic works pro jects, 
lla y  C it ie s  Caving A itra ilin g . Inc. 
jtonsel Chelps Const, i 'o . I C.*7ili 
'•al.Rptr. <*N, .*,(! C.A.Md M ill.

v.
I2S

T he  purpose, of sub letting nnd subcon­
tracting fa ir practices act was not lim ited  
to prov id ing  the awarding authority w ith  
opportun ity to approve substitute sub­
contractors, but also to protect the pub ­
lic  and subcontractors from il io  evils a t ­
tendant upon prae liees of bid shopping 
and bid peddling subsequent to the award 
of prim e contract fur a pub lic fac ility . 
Southern C a lifo rn ia  Acoustics Co . v. C . V . 
H o lder, Inc . iTfli'.M) 79 Ca l.R p tr . .’119. 450 
I\2il 975, 71 C.2d 719.

3. D e fin it io ns 
" l l i i l  shopping", practice sought to he 

prevented by th is Act, is use of lowest bid 
already received by general or prime con ­
tractor to pr-ssnre other subcoiii motors 
into subm itting  even low er bids, Ha> C i t ­
ies I nvito: ,v ((lad ing, Inc . v. llen.si-l 
Phelps Const, t'o. Il97 fll 12-S C a l.R p tr . 
ti:i2. 511 C.A.Md M ill.

33.")



§ 4102 PUBLIC W O R K  ANT) PURCHASES Title 1

§ 4102. Renumbered g 410-1 and amended by Stats.l!)G3, e. 2125.p. 4411, § 5
§ 4103. Preservation of rights and remediesNothing in tnis chapter limits or diminishes any rights or reme­dies, either legal or equitable, which:(a) A n original or substituted subcontractor may have against the prime contractor, his successors cr assigns.(b> The State or any county, city, body politic, or public agency may have against the prime contractor, his successors or assigns, in­cluding the right to take over ana complete the contract.
(Formerly 4101. enacted by s ta ts .  1943. c. 13*1, p. 9S1, § 4101. Amended 
by Stats.1945, c. 1380, p. 257'.!, S 1. Renumbered § 4103 and amended by 
Sb its.1903, c. 2125. p. 4411. § 4.1

Historical Note
Tho 1915 amendmenr, thrnc.irhout tho 

•section, referred to tin- "tpmvntl (-outmo­
tor" instead of to tho "oun it iic to r" . and in 
sid id. (h), it deleted 'TmhhV corporation" 
from tin! list of po lit ica l bodies.

T h e  1915 amendatory act m nra ined tho 
fo llow im ; prov is ion : ' i f  any provis ion of 
th is act. or tho app lica t ion  thereof ro any 
person or circum stance , is held inva lid , 
the remainder o f tho not and tin: app lica ­
tion of such provis ions to persons o r c ir ­
cumstances o ther titan those as 10 wh ich 
it is held in va lid , sha ll not h" affected 
thereby."

T h e  t i l1!." amendment substituted 
•'prime" for "general" precedittK "contrac­
tor'’ in  both subdivis ions.

Fo rm er ? 1 1 enacted by .Stats.1043. e. 
!.'!4. p. !>sl, s 410.'!, amended by Stats. 
'945, 0. 15S0, p. 2570, § ", was renumber­
ed ? I K ill nnd amended by Stats.1903, e. 
2125. p. 4112. !i 7.

D e riva tion : S ta ts .1041, 0. 128!!, p. 3230, 
S 1.

L ib ra rv  R eferences
Mun ic ipa l Co rpora tions 0=82(1 ct scq. 
States C=!l9 et aeip

C ..I.S . M un ic ip a l f'nrporations § 1142 c i 
setp

C ..I.S . States Sk 154. 155. 1 CO.

Notes o f D e c is io n s
I . In general

Whore jteiternl contractors awa riled 
prim e contracts fo rm n llv  so lic it h id from 
s illieootrae ltir >1 silly; another ubenntrae-

to r’- hid in com pu iinu  prim e Inti, there ia 
"bill cbiselito;" I'orbiilden by li it l L is t ing  
la w . 1‘e i.p le v. It iland  K id Itepo.'iilorv
11 ill 151 11 C a i. lt p ir . 2l!(i. 233 t'.A.'dd S5I.

§ 4104. Edentificntion of subcontractors by biddersAny officer, department, board or commission taking bids for tho construction of any puhlic work or improvement shall provide in the specifications prepared for ihe work or improvement or in the gener­al conditions under which bids will lie received for the doing of the work incident to the puhlic work or improvement lliat any person
386
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Div. 5 SUBLETTING A N D  SUBCONTRACTING § 4104

lie-
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making a bid or offer to perform the work, shall, in his bid or offer, set forth:fa) The name and the location o f the place of business of each subcontractor who will perform w o rk  o r  labor or render service to the prime contractor in or about the construction of the work or im­provement, or a subcontractor licensed by the State of California who, under subcontract to the prime contractor, specially fabricates and installs a portion of the work or improvement according to de­tailed drawings contained in the plans and specifications, in an amount in excess of one-half o f 1 percent of the prime contractor’s total bid.(b) The portion of the work which will be done by each such sub­contractor under this act. The prime contractor shall list only one subcontractor for each such portion as is defined by the prime con­tractor in his bid.
(Formerly § 4102, enacted by Stn:=.i913. c. DM, p. 981, § 4102. Amended 
b y  S ta ts .1945, c. 1380. p. 2575, i  2. Ren timbered § 4104 and amended by 
Stats.19G3, c. 2125. p. 4411, § 5; Stata.1971. c. 376, p, 743. * 1; Stats.1971*, 
c. 1584, p. 3195, S 1.)

c.•s. H is to r ic a l N o te
T he  in t.*  ami-mlmcm. in  solid . fa t . re­

quired t!io name am i loca l ion i t' m e •'pbec 
lit' business" o f each subcontractor in.sleart 
ot the name ttrti! location of t!:•; 'm i!!, 
shop, o r office". Reference w.'s mtt-ie in  
the •‘genera l contractor" instead o f t" the 
"contractor". T h e  percentage n-slrii-tion 
'.van added. In  subd. d o . referent."' ;vii- 
made to work to he done, by encli "such" 
snbcon ln ic to r "un iler th in net".

f o r  i in c t in I va lid ity provis ion of f lic  
1IM3 Hut, .see H is to r ica l N ine  under 
4103.

T its 10(13 n in c iid rm iii n ilde il the second 
sentence o f solid , (lit re lating to the lisi- 
iiisj of subcontractors.

T he H O  amendments inserted in suLd. 
itt.i - iheont r::< tors licensed by the s la te  
who. an ilc r subcontract to the prim e con­
tractor, specia lly fabricate and in s ta ll a 
portion of tSie work o r im provement a c ­
cord ing to ib-tnilcd draw ings eo iua ine il iti 
the plans and spee if iia t ions .

Fortner 5 H O I, enacted by Stnts.1913. c. 
134. p. !)'>!. S 4101. atneitdeii hv Stats, 
id  13. e. l.'lsil, ]i. L'.'TO, 4 •!, was rennmbcr- 
ei! ft 1107 and .nnenih-il bv Sfnls.lOGH, c. 
2133, p. 1112. f S.

D e r iva tion : S la t s . l l i I I .  e, 1 '-’S3, p. 3230. 
S 1.

Cross References
l.'crpetiiu;, su lilc i of s iilic iin traet, si-c Ilu7.2.

L ib ra ry  R eferences
M un ic ipa l Corpora l ions 0^332. 
S la tes C=>!IS.

C ..I.S . M un ic ipa l ( ' h i  p in a d iic  , »  11.31. 
I' .- I.S,  S i l l i e s  -j 100 l o  107

Notes o f D e c is io n s
Acceptance of bids 2 
Uiri c h is c lie ij 5 
Construction and app lication 
U cs iijna tinn of M ilicnnfr.ii'tors 
Er istence ot M ihcontr jiit -1

!. Construction anil app licationA puh'i" Pod-, ice- n eiib er the power nor  M uy.ihiti at the lim e o f  or a f te riivaidiiia  ' l e  prune 'e m m e t , lo  M tliM inite a t ’id ito lli i i  stlheolilriodol* in |4aee of all
:;st
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out-of-state suhi'ontrncior whnsi i>
i.o: ns»ir«* ream 7 per rent hover il.-at: : ’«e 
C a lifo rn ia  subc iin trae io r unde* iln T . 
•{1215 and th is taicth'ti. 1M OpvAuv.O-ut. 
IN * .

2. Acceptance of bids
In  absence of nn agreement to (lie con ­

trary lis t ing  of .subcouir.r. :or prim e bi.l 
for public school eotistruc lio ti was not an 
im p lied  urceptatiri! «•.; subcontractor-.' l id  
by general contractor, since (bo l:>tir.g h . 
genera l contractor of s iiheontrin tors i,-? 
iiu cm is  to reta in is in response -o -'attjro- 
ry  c tm m an ii utnl eat,tog reasonably be 
const rural as n:t e:. pres.-don of tie ep itiace. 
Southern C a lifo rn ia  Acoustics t.'v. v . i'. 
V. ifo lder, in c . (Jihi'M 7!t C a l.U n tr . Mift, 
•id!'. \>:21 b77. 71 Cd iii 710.

2. Designation of subcontractors
P rim e contractor, which was to r v  j- 

vncc. bv designating I utl. itse lf and pav ing  
ottleoatractor nn sum.' line in  designation 
o f m ihcuutructora foe paving intii exeat.it- 
in g  vio lated th is ver. Llnv C it ie s  P av ing 
•v < trn iiing , Inc . e. 1 Ioit.se! Plicln-t Con 
Co . (l!>7'Si 1JS IV .K p t r .  K32. .0-1 t ’.A .M  
7J.il.

W he re  i. was ; greed that suLcom raotor 
tvas to jinve a::-.! jt .im it eotirruetnr was to 
excavate and prime <r-ntrttctor v is w iiiin .; 
lo  a llow  subcottirtic ior to pave but sub­
contractor refused unless ir  v.as also 
awarded excavation work, there was t:o 
benefit e,f bargain to be recovered by *.ub- 
eoti tract or: thus it was not ettriil-d to re­
cover from  prim e contractor w liieb  had \i- 
o lu le ti this section by, in des ignating sub- 
routracior.s. 1.sting borli itse lf and subcon- 
tm o to r 'if. s .i’tte lino  w ithout liifftirentinr- 
ittg the work to let done by caclt. Id.

T h is  section does no l reco ire a prim e 
eontrae io r to list in h is bid hardware sup­
p lie rs who d ip it iu  packaged, fin ished hard ­
ware to the jo i i -ite to be insta lled by 
someone o ther ih.tti lint .supplier. -I'd 
Ops.A tl.v .llet). 17. 2 7~li7.

A, Ex is tence ot subcontract
W hen  prim e .-on! rttetor received un-io- 

li-ited .nit! b ill r-ir nura ipry work from
tittle'!!, lig iir ' t;  • M.iinitted vv-re ttsi-d iiy 
prim*- conriite tor T  eou ip iiin g  it-, tot d > •»>, 
a lte r  pr ia ic  ••otitrtctor was ; v I rill'd p r jiiio  
eontr'n-l, it -a tit to cutset; a form of -»t i- 
contrite! it.Ti-eta-i it tor purpose et ib-lcr- 
n.itiint: ti rUis ec-l le itd iiio t is  -.t’ its o ff -r

ef performance, l l  cnt wa% exchange of 
w ritings w iiie l led to preparation ot doeu 
ia, ttt w i;i. .i was fina lly  sent to tnasrn. 
wle* signed it and returned i' to prim e 
> i»nlr.te:or. lu t  prim e <nntrat"or never 
signed it and it,finated n iu s ju  fba'. i> eo:ihi 
not proceed .vitlt masonry work be* au>e. 
through prim e coa ir.ictor's inadvertence, 
inn sou had not been scheduled a , subcon­
tractor on etd proposal aibm i;r.'d to own­
er tttiil tit. rof-iro con iii not bo lega lly  nti- 
l i r c l  on pro ject. no sufico lKrnct cxis-ed 
between parties. C . I,. M r.itb Co .. In c . v. 
Ileg .'r I iueltarr.to. I i i f .  i ll i'T /  Cab
K pw . i' d . C.A.3tl 7155.

'.Viter ■ -uhco iiira ito r did :>(>r rely nn any 
prem ise be «••!. io| constrm •tor. g.-tu’ral 
■ •ontracto. b lit n ii lv  ott t ic  Ih 'i.ig  of sub- 
o it itra ero rr repin.-cd by th is .-motion and 
ot'. restriction on general contractor's 
r ia lr  to c iiange its listed subcontractors 
w il l out consent of school d is tr ict under $ 
■Uf'7. and general con'mc-or t ie il l ie r  ac­
cepted M ibconr ractor's o ffer, nor made 
any prom ise or o ffe r to subcontractor in ­
tended to induce action >r ftrbearance of 
a defin ite  unit substantia l e iiaractar, stilt- 
contractor bad no cause of action for 
breaeii of ••••tit rai l against general con- 
fac to-  wh ich obtair.etl se),.io] d is lr ic i’.s 
ccur-enr :o change of soheonrraeturs, 
s’utttl.ern fla lifu trda Aei>«s’ ic:t Co . v. C . V. 
il id d c r . Itw. i l i l i i t l l  711 f ’n l.K p rr . 31!). 17.1 
PAM It7f. 71 <\2d 7711.\ M istake , through w hich corp oration  'ulii-.-iitraetm g to do .-tvel w ork on ju n io r aigu s> I ool auditoriuiitK and con n ectin g sh e lte r , fo r  con struction  o f wlilclt an o th er e.u-i iiratiiitt aw are o f such m istak e, had gen eral co n tra ct with school d istr ic t, seem ingly tigroid to perform  fo r  .'5I17.7t.MI p .r  w ork ri-itsoiutlilv w orth at least •5 !7,W>it hi-ciitisit o f failure to exclude from  subeontrni-r si cel ilc .d lilis specifier 11 v c s -  i-lud"d ia j ubi-iitii racto r's oral bid-;, w;c sc es-set.tjni and lotiihiiui-’ ittil rliat p u r l■-.*?»* :a ia  I ; never met on .■otbc.ini r ic t  an c\c- eitted and M iheontraelr.r Was entitled In reseissinii th ereo f. Iln iu zo ll i "oust. • ’o. v. I f . .I . W ci- brud In c. i i ! 117.71 2S7 l ’ .2d 1111 C  A.'Jd 2 To.
ft. tditl cb isd in g

’iVbcf • !•::) enic ractors awarded
U iin ie  euittriiets - lu iaa lli solic it low er bid 
I’m n i - iheiiiili-nrt ,r c-.Mf. nnntli. r snbenn- 
: rticlor't: P'd ir. • •» iip iC e ig  p-tcic ! il, there 
is ’l id 1 1 1 t-1i11;•** I'or'oddi-n tiy llb t l.itda .g  
la in  I ’eop ie . . !t lam! It ii l 1'euos ilorv 
i i: a ia t t i i 'n h l’ p i! . t'.A.2d .s7l.

contractors, by turn sublet pori the prime conn shall subject si tior.s 4110 and <• 
'A d d e d  b y  S ta ts

F o rm e r * I'd>7. •
11’!. p. hM, -5 
v'. Id'jO. p. 2777. !

M ur.ieipal Cprpo; S ta te s  C = 1 'J’J .
§  4 1 0 6 .  i

I f  a prime contractor spe tion of work t< of 1 percent c fully qualified form that portIf  after <r provided for i. of the work, ‘ named in Sect
■ Form erly 3 17 
by S tats. 1943, 
Stats,19C3. c. 21

Tic.* 1!M7 ante? 
erat • M itrm 'n i”" 
tor-’ and ttdtb d t

F o r  partia l v  
5!l 17 act. -ec i 
•i i  it:;.

T he  !!»•;:: line
tion. ivh ii !i prw- 
eo itiraefor fail-' I 
tor .my patMun

hi 4 1 0 5 .  v 'in 'm iiv i’tifii.iti u f  idcpUlif.iUtii'. r<*«jnirertiou fs
d in 't in tv o n lio n  hy a g on c ra l c o n ir a r lo i v.lio L ids a s  a p r im e  eon- 

l r a d o r  o f t fit; ic t i’ii ie in e r it tu itie r S a f t io n  HO'J lo r  h im  to l i s t h is  su i>
tn iti ner.tl I 
Stantiinti 2



Div. 5 SUBLETTING AND 3l/BC0NTHACTIN(f :1 4 1 0 6

c o n tra c to rs ,  by  th e  d ev ice  o f- lis ting  a n o th e r  o o n ira c to i w ho  w ill i.” 
tu rn  su b le t p o r t io n s  c o n s t i tu t in g  th e  m a jo r i ty  o f th e  w o rk  cove r: :i by 
ih e  p r im e  c o n tra c t,  sh a ll be- c o n s id e re d  a  v io la tio n  o f th is  c h a p te r  a n d  
jha.il su b je c t su ch  p r im e  c o n t r a c to r  to  th e  p e n a lt ie s  s e t fo r th  in  S ec­
tio n s  4110 a n d  4111. 
tAdded by S ta ts.l Still. c. 212?. p. 4411, §

Historical Note
l-’or.v.i'r - 41■ >T. Uv > ' l i- . l 'J I I I .  • ;i i :. i l .0 r' i tiy sai':i. l!}(5!j. . 2'.C;i, i>.

!!!!, I l S l ,  -11 <Ci i i'MCii'li"! I y  S i . .- . . i a  •*>. 4 I I I ! ,  ■ A).
(•. 1-lM), i i .  J.C7T, j  5. v.:is re r iuw i i i—c.) s

Library Refcra.nces
M n e l ; • ' • " ■ i . u r a t i f . i i s  0=  :7-' Manicc-a! *‘V .* jK ir . in iM : < S !2od '
S ia t c . i  C s iU U . ,  s-'a.

L ' . j . y .  S ' ttvs - r a j .  1 .7 ;, 1 7 4  tu  i7';.

§ 41 OS. F a i lu te  to  .-ja'cify s u b c o n tra c to r ;  p e r fo rm an c e  of w o rk ; 
s u b c o n tra c t in g  a f t e r  aw a rd  

I f  a p r im e  c o n t r a c to r  ' til.-1 lo sp ec ify  a  s u b c o n tr a c to r  o r  if a  p r im e  
c o n tr a c to r  spc-cii ios m o te  m art o.ie s u b c o n tra c to r  fo r  th e  sam e  p o r ­
tio n  c f  w o rk  to b e p e rfo rm ed  u n d e r  th e  c o n t r a c t  in  excess c f  one-half 
o f 1 p e rc e n t c f th e  p r im e  c o n t r a c to r ’s to ta l birl. h e  c a r e s s  th a t  h e  is 
fu lly  y u a la ic d  to  p e r fo rm  th a t  p o r t io n  h im se lf, a n !  th a t  h e  sh a il per- 
to r in  th a t p o r t io n  h im se lf.

If  a f te r  aw a rd  o f c o n t r a c t  su ch  p r im e  c o n t r a c to r  shall, e x c e p t as 
p rov id ed  fo r  n  S ec tio n s  -107 o r 110;'*, su b co n tra c t a n y  .u e h  p o r t io n  
of th e  w o rk , su cn  prime- c o n t r a c to r  s h a il h e  su b je c t to  th e  p en a lt ie s  
n am ed  in  S ec tio n  4111.
* Fonneriy  s r  10!’., enacted '\v S tats.l'J PS. c. LM. p. S)HI.  ̂ •llffil. Amended 
by ‘-rat ;.J.»!:!. c  llk-n, p. 25;:;, f; 0. Reimniti'Tcci ii 1 i f G i r.n;:i«i*Ms by 
Stats.i'JJU, c. 2125, p. 4112, ;j 7.)

Historical Nate
TI'*- Hi I." : i *

«*rni <•«,, . . i js t .vn i <n I • 'Viiufrt ir-
• :.*i.! niM»'‘l »« * |n*rri".,

i ’»i. j i r ,,,:l t* ro v ;.'K»u i#t *.!.«
!?-.’• * **r Ii >«)•* r«i.fi*r •
nw;.

TI,.* !•':*: 'hciiMif *1. r iv .f ’ tK t in* .*«*•
•'••it v . I f * '1 p M in i  t r«8i»i* I i  •' / ‘iv ra l

T i i r i . , 1’ »*.:•! *.i» ........ l!*\ .* •• ti OMUViM or
l<».* tm.v *1 l i n t  \. ••***• i *» • |»»r

, N c : U S  *>i D f C ' i s i o m  

In  r|i;rst*r,*l I I Ir. ! in :r r : i |
>tr»n»*infj 2 V»’l'i r< p m .  • r .«♦ .«• *.«•*! i i i ’i 'nir-

J.V, i c»|*i[»:?f •* r*»t:• * !••• '**f • m r t t v u t

J-Sij

I* • r j I  i!,i*l r ?!:«• ♦ »**•» I in • *:••• *ir
• i j I «• S* • »n» il ••'i > «'i
•1 •• ;:rin*r.*l i v i ' m r ’ I » •  I !•••'. !>«•
n l t »  p'TKHin , l-'ll }:<irI iici i . ilfMi'If.*'

I 't irn r r  \ • »• •« f • •• i *,* ..I'f '.li. »♦.
I. i. p . !»•’ . r I I 1/'*. iifm 'Hi*! !•*- S i  J..
:M " .  «• IIIsm. p. ll~>77. *5 *•. ■>• • iv! i i : i :. l' t riu l •' ! 1 1• I . t i mi : i p  • '» S p . i - l U I I m . •

y. in:: * i.

I7» r iv n lio n : I !. . >



§ 410S PUBLIC W O R K  A N D  PURCHASES Title 1 Div. 5

fion pro ject, liu t inadvertently  fa iled to 
schedule mason on list of siibcont motors 
in bid. p r im e contractor could not be be lli 
liab le  to mason under Sub letting and ,Sub­
contracting F a ir  Practices Act, absent 
detrim enta l re liance on part of mason. C . 
f,. Sm ith Co.. Inc.. v. Roger D ucbanne , 
In c . (11)77) 135 C a l.R p tr . 430, l>5 C .A .ud 
735.

2. Standing
W here subcoutraetor was not designated 

or intended lo  perform  excavation work 
on pub lic  contract, it  bad no stand ing to 
contest whether or uot prim e contractor 
im proper ly  retained a subcontractor to 
perform  tlu it work. Itay C it ie s  P av ing  o: 
C n id in g , Inc . v . I le u s c l Phe lps Const. Co . 
(1U7G) 133 C a l.R p tr . G32. 5i> C.A .3d 3G1.

§ 4106.5. Renumbered § 4111 and amended by Stats.1963, c. 
2125, p. 4413, § 12

§ 4107. Substitution of subcontractors: consent; assignment of subcontract; subcontracting after awardNo prime contractor whose bid is accepted shall:(a) Substitute any person as subcontractor in place of the sub­contractor listed in the original bid, except that the awarding author­ity. or its duly authorized officer, may, except as otherwise provided in Section 4107.5, consent to the substitution of another person as a subcontractor:(1) When the subcontractor listed in the bid after having had a reasonable opportunity to do so fails or refuses to execute a written contract, when such written contract, based upon the general terms, conditions, plans and specifications for the project involved or the terms of such subcontractor’s written bid, is presented to him by the prime contractor,(2) When the listed subcontractor becomes bankrupt or insolvent,or (3) When the listed subcontractor fails or refuses to perform his subcontract, or(4) When the listed subcontractor fails or refuses to meet the bond requirements of the prime contractor as set forth in Section 410S, or (5) When tho prime contractor demonstrates to the awarding au­thority, or its duly authorized officer, subject to the further provi­sions sot forth in Section 4107.5, that the name of the subcontractor was listed as the result of an inadvertent clerical error, or(ti) When the listed subcontractor is not licensed pursuant to the Contractors License Law , or(7) When the awarding authority, or its duly authorized officer, determines that the work performed by the listed subcontractor is substantially unsatisfactory and not in substantial accordance with
390

the plans ar delaying orPrior t s' tution th give notice tor’s reque: notice shah address of so notified objections file such w consent toIf  wvi notice in • tractor of tor’s requci(b) F transferre original S’ of the awe(c) (
ch an g e s  ctract any prime coi nate a su
( F o rm e r l;  
by S ta ts.l J  
S ta ts .193:’ 
c. 889, p. 'I

The  10 r  
pu r ig rnp li, 
lo r"  instea 
stlbd. (1)1, 
••sucli” .su 
timdc lo tl. 
in  tin; Iiiil"  | 
provis ion 
mldod.

I-’or par ] 
11115 lift , 
4103.
Tlii* l!» 

tion, w liir: 
•'Nn C-i 

H 'p lrd  si I 
itw iirdiuK



Div. 5 SUBLETTING A N D  SUBCONTRACTING § 4107
th e  p la n s  a n d  sp e c if ic a tio n s , o r  th a t  th e  s u b c o n tra c to r  is s u b s ta n t ia l ly  
d e la y in g  o r  d is ru p t in g  th e  p ro g re s s  o f th e  w o rk .

P r io r  to  a p p ro v a l o f th e  p r im e  c o n t r a c to r ’s re q u e s t fo r  su c h  su b ­
s t i tu t io n  th e  a w a rd in g  a u th o r i ty ,  o r  its  d u ly  a u th o r iz e d  o ffic e r, sh a ll 
g iv e  n o tic e  in w r i t in g  to  th e  lis te d  s u b c o n tra c to r  o f th e  p r im e  c o n t r a c ­
t o r ’s  r e q u e s t to  s u b s t i tu te  a n d  of th e  re a so n s  fo r su ch  re q u e s t. S uch  
n o tic e  s h a l l  be s e rv ed  b y  c e r t if ie d  o r  re g is te re d  m a il to  th e  la s t k now n  
a d d re s s  o f  su ch  s u b c o n tra c to r .  T h e  lis ted  s u b c o n tr a c to r  w h o  h a s  been  
so n o t if ie d  sh a ll h av e  f iv e  w o rk in g  d ay s  w ith in  w h ich  to  s u b m it w r i t te n  
o b je c tio n s  to  th e  s u b s t i tu t io n  to  th e  aw a rd in g  a u th o r i ty .  F a i lu r e  to  
file  su ch  w r i t te n  o b je c tio n s  s h a ll c o n s t i tu te  th e  lis ted  s u b c o n t r a c to r ’s 
c o n sen t to  th e  su b s ti tu t io n .

I f  w r i t t e n  o b je c tio n s  a r e  filed, th e  aw a rd in g  a u th o r i ty  s h a ll g ive 
n o tic e  in  w r i t in g  of a t  le a s t f iv e  w o rk in g  d ay s  to  th e  lis te d  su b co n ­
t r a c to r  o f a  h e a r in g  b y  th e  aw a rd in g  a u th o r i ty  on  th e  p r im e  c o n t r a c ­
to r 's  r e q u e s t  fo r  s u b s ti tu tio n .

(b) P e rm i t  a n y  s u c h  s u b c o n tr a c t to  b e  v o lu n ta r i ly  a s s ig n ed  o r  
t r a n s f e r r e d  o r  a llow  i t  to  b e  p e rfo rm ed  b y  a n y o n e  o th e r  th a n  th e  
o r ig in a l s u b c o n tr a c to r  lis ted  in  th e  o r ig in a l bid, w ith o u t th e  c o n se n t 
o f th e  aw a rd in g  a u th o r i ty ,  o r  i t s  d u ly  a u th o r iz e d  o ffice r.

(c) O th e r  th a n  in  th e  p e r fo rm an c e  o f “c h an g e  o rd e r s "  c a u s in g  
ch an g e s  o r  d e v ia t io n s  from  th e  o r ig in a l con tract., s u b le t o r  su b co n ­
t r a c t  a n y  p o r t io n  of th e  w o rk  in  exce ss  of one-half o f 1 p e rc e n t o f th e  
p r im e  c o n t r a c to r ’s to ta l b id a s  to  w h ich  h is  o r ig in a l b id  d id  n o t d e s ig ­
n a te  a  s u b c o n tra c to r .
(Form erly !j 410-1, Enacted by Stats. 19-13, c. 134, p. 931, 5 -110-1. Amended 
by Stats.19-15, c. 1330, p. 1576. j I. Renumbered  ̂ 1107 and amended by 
Stats.1963, e. 2125, p. 4-112, !j 8; Stats. 1969, e. 332, p. 705, £ 1; Stats.1974. 
c. 889, p. 1389, § 1; Stats.1975, c. 678, p. 1432. }j 25.)

H is to r ic a l N oteT h e  l!)ir> iim uiiilinrnt, in llit* opim iuu "( :t l Su lislitiiti- any p rrson a s  suln;tm-pann.trnpli, rofi-rrril in ''ge n eral o m iln tf-  irsn-lnr in plane o f tin* snliron traern r ilosiif-lo r ”  insionil ot to  the 'V o n ir o e to r " . In iiiin-il in tin- original liiil..siiiiil. tl>), rcferi-iioc was minle to  any “ tli) IV n n ir  an y  siu-lt toilirom rm -t lo  In-"s u c h "  sulirontrnet anil roien -nco w.is :i->i;:m-il or Ir a n s fi-r m l or allow  it  lo  In*icaili- lo tin* oiii;iim l M ilirnittrai'tor " lis le ii  p fr fn rn ifil li.v anyone o ilie r  Ilian I lie o rie i-i/i llio M il" . In M iinl. lo ) . tin- | i i ' i f f i i la : : f  nal :.n ln-onirarlor lisleii in iln- toil.provision was :i*tili'«i. A  siiiiil. (ill was " ( f )  S n lilft  o r  s iilifo in ra i'i any portiona-lilisl. o f tlio worli in i-v ffs s  o f  iio i'-lia lf ((*•) of, .  . . . one per fo u l I I S  i o f ! In-  ........   fo n tr a r -l o r  p a rtia l v illa in y  provision ol the . . , • , ,■ ,, ,  . I*•« - Infill Iml a s  I "  w lif li  Ins o rig in s ntilr .i l .i  -o t . s i f  Ilia U r o 'ii  .Noti' 'l in e r  1 , , ,l j ()„  .Ini inn ili-M "ii.itf a siipfo m  n i f o r ." l i t i  ’ I'lo- aw arilin:; n iitln iriiy  m ay eon-T ln 1 lio;,*! aihi-ntluii'iti ir w i'o if  i l i    - f in  in iIn- n lis*iiip ion o f an o iio-r personI inti, wliieli p revio usly  n -a il: • a sn lien n i'aetn r, w li-li tin* so lifn iili .'if-" N o  p -t ifr o l fo o lr in -lo r  w |n»o Mil is in-. t • -r nan ifil -o mi* Iml a fte r  !,a\in :; lai-i af f p 'ia l  s h a ll, w illio lll  ............. ol' llo' ifi i  .Ollillilf nppnrtniuH  I "  'in so, fa ils  nrnwiiriliiiK m illio r ilv . e i l lo 'f .  i - io m  ,  lo  e y i-ru tf a w r i l l .n  - o o l r a f ,
31)1
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§ 4 1 0 7
Note I

win'll said w ritten coatra'T, based ii iio ii 
the itcitoral l i t i i i s .  conditions, plans ;m< 1 
specifications fur tin* project i:l\<i|v• <1. or 
the tertns of .siteli miIm-oiii rai tor's w r it ien  
l i i i l, is (irese.-iteil to h im  liv  the com rue- 
tor."

T h e  1!Mi!l nttipiiihneitt replirased stilnl. 
t t il by inserting tiutiihereil suhpnruxrnph.s; 
in  the ititrottitetory tirnvis ioti of so li,I. (at. 
mhled the exception as to -S IItlT .T i; in 
snh |i: ir. -. added bankruptcy as a ground 
for .stihsti'.tition: inserted the subicer
m atter contained its -ahpars. t i . <• i i . and 
»T I : and s iihstant ia lly  rewrote the first
aud second sentences of the second put*::- 
jrra jilt of subd. (a) re la ting to notieo of 
p rim e eoutrae.ur's request to substitute.

PUBLIC WORK AND PURCHASES T i t l e  1

T!m 1971 amendment inc luded , thronjih- 
otit :).•• section, fo lluw ins "award ing au ­
thority". the words "or its du ly authorized 
o l fleer": added the last two sentences of 
tin- second paragraph of sr.hd. ( i l l :  and 
added the th ird  paragraph of suhd. (a) 
re lating to w ritten  ob jections.

T he  1!I7.*> nun ndinent amended the sec­
tion w itlm nt cl.anne in the text.

Fortner s dlt'7. enacted by Stats.lfM o, e.
I.'t-i. p. f is I . «; 11117. was renumbered S 
111" and amended bv Stas.s.l'iOd, c. 212.7,

I I . H i: : , s i:;.
D er iva tion : S t a t j . lH i l .  e. 12s), p. Si!,'50, 
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P lead ings 7 
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Substitution of subcontractors I

I .  Construction and app lication
W h e r e  p r im e  c o n i r a e t i i f  u t i l i z ed  mastni's 

h id  in  < om p i l i i u t  i t s  to ta l  h id fo r const r u c ­
t ion  p ro je c t ,  hut in a d v e r t e n t ly  fa i led  m  
s chedu le  m ason  o n  l is t  o f  s u l i e o o i r a c io r s  
i" ' h i ,  p r im e  e o n l r a c m r  cou ld  nm  he held 
ha de to m i l l io n  u n d e r  .' t iddett ina and S a le  
c o i l t r a t  l i n e  F a i r  F i u i l i e r s  Act . ah-eni 
t b i i r i i a c u t a l  r e l ia n ec  on  part  o f  mason . C . 
I, , h'm it l i  C o . .  In c .  v. U n i te r  I n tc h ande .  
In c .  (11177) F l o  ( ' . i l . l l p t e .  I's", do t' .A .dd
I «••>

l i v e n  i f  p r im e  c o u l  ractor's hid had re 
lleet i'c l su v i i i a s  a f fo rd ,  d li.v s'ohcoul ea<" l i d  
lo w e r  than  p la in t i f f ' s  h id . w h e re  i d a im i f l ' ; 
aa l ie  m id  m a l e  o f  n i a e l i i i i e i y  i< o f fe red  in  
su p p ly  we re  s ho v . i i  on h id  l o rm .  p r im e  
en i i t r t i t ' lo r  w l i i e l i  o h lu i u c d  pcrtn i-s i io i .  . t i l  
or aw a rd  o f  I'lOIIl':|,'l . 1 0  l is e o t h e r  tlta 
enito'ty snp |d ied  h.v low e r  ladder  v io la fe i l  
S i i l i l c t t im :  and Sehi' i i i i t I' lc i i i iL ,' F a n  I'tac-
• i c e s  A d  i n   ............  o l  p r i m e  o ' l i n a i  i t i i ' s
found ,v im t  w i t h  S llt)7.o p i o i ’ednr i s for

ttiisenina’ c la im  of c le r ica l error, and 
p la it it if f was entitled to recover from 
prim e contractor the hcio’f it  o f the har- 
ja in  ir would have realized had it not 
been w rongfu lly  deprived of .sulii'ontract. 
Coast l'ntnp A-soeiafes v. S 'up lirn  T y le r  
Corp . il!)7d i 1 ( 'u l. lip tr . 5>S, t il’ C .A .lId  
121.

Once p r i i i i i iit rn i' io f ’s hid has been
accepteil fo r pub lic  pro ject, it may nor re ­
tain new M ihcnutfactors or substitu te new 
stiheom raiTors for t!\iMic.z suhrotii factors 
w iiho iit approva l of avvarditm autho rity . 
Fay C it ie s  I ’avitiK A- tirnd im :, la c . v. 
I ie l l s e l  I 'he lps Coast. t'O. ( l ! l7ll) HIS
C a l.R p tr . t;:!2, ."ill I '..\.:{d .".til.

A general cou ira i' lo r on a puh lic  eoii- 
tract could mu recover from a siihcoti- 
tractor for breach of such suhi'oiiti'iict 
where .o u tfa c to r failed to ctnopiy w ith 
app licab le provis ions of S I lu ll c! Se,|.. 
"ovcn iin e  perfi'ro ia'ici' o| sahcotitrai ls  by 
., party in her il.a n  o r ig ina l suhcoiit rac lor 
listed in its hid. and where socli v io la tion  
was an in tegra l and essentia l part of the 
11ausiietm il upon \vliit'll its asserted cause 
o i a, ii.,n  was hnscd. K ir lv  Co rp . v. t it le  
• i lihd .'n  I I  I 'a l. itp ir . .ViH. 2511 C.A.L'd 

::!).
"io < ,,1' t rae tua l r e la t io n s h ip  is i i e a l e . i  

i' l'twi ell - i ih con l  I'actor and  . ' e i i c ia l  eon 
tr io io r  h> ih i*  . . i ihm is s io i i  i,\ c om  ra l  coo . 
i i . o i o i  of h id O'in:: s i ih co i i i t ' ip ' l i i r 's  h id.
■ Iioua i i  hut is accep ted  l ,y aw a r d in g  mi- 
)



Div. 5 SUBLETTING  AND SUBCONTRACTING § 4107
Note •!

th n r itv . K losc v. Sequoia U n io n  H igh  
S o i i o o i  u i < t .  < it).-,::) 2 7 s  r v . m  m r» .  n s v .  
A.2,l 636.

Subcontractor. whose name is subm itted 
w ith  l>iil of genera l contractor, secures no 
lega l rights as resu lt  of acceptance of 
genera l contractor's bid by award ing au ­
thor ity . Id .2. Purpose

T h is  section was intended to protect 
o r ig in a l subcontractor against rep lacement 
by another subcontractor. Const I'utnp 
Associates v . Stephen T y le r  Corp . (10701 
IT !  C a l. I ip t r . SS. 02 C .A .IU  121.

Purpose o f tins section fo rh idd iug  prim e 
contractor, once h is  hid is accepted, from 
m ihs t ir iit in g  soheontractor designated in  
o r ig ina l bid, e:;eepf w it li consent, of con­
tracting  iig -ncy is to prot *ct o r ig ina l sub­
contractor against ruplat .'ment by e ither 
anuther subcontractor or by the prim e 
contractor, lin y  C it ie s  P av ing & G rad ing . 
In c . v. I le n s e l Phe lps Const. Co . (1970) 
12S C a l. I ip t r . 332. -TG C .A .ild  301,

3. Ex istence of subcontract
W here prim e contractor received unso­

lic ite d  ora l bid for masonry work from 
mason, figures subm itted were used bv 
p r im e contractor iu  com p iling  its to ta l bid. 
a fte r prim e contractor was awarded prim e 
contract, it sent to mason a form o f sub­
contract agreement for purpose of deter­
m in ing  terms and cond it ions of its o ffer 
o f performance, there was exchange of 
w rit ings wh ich led to preparation o f docu­
ment wh ich was f ina lly  sent mason, 
who signed it anti returned it to prim e 
contractor, but prim e contractor never 
signed it and informed mason rlmt it could 
not proceed w ith masonry work because, 
through prim e contractor's inadvertence, 
laasoo had not hci-u scheduled as subcon­
tractor on hid proposal .submitted lo  own­
e r  nnd therefore could not lie  lega lly  u t i­
lized on pro ject, no subcontract existed 
between parties. I'. I,. Sm ith  (.'o.. in c . v. 
lin g e r  I 'tichnrme, I in-. ( I!i77) 133 C a l. 
l i p ir .  I sit, 3.7 i ’.A .3d 7::.T,

No e o o i r a i - i n a t  re la t io nsh ip  i s  created 
between M ilienntr a c t o r  and g e n e r a l  c o n ­
t r a c t  nr Ip the ..uhm issioti by g e n e r a l  con- 
t r i c l u r  o f  hid Using s a h e o O t r a c t o r ’s hid, 
though h i d  i- moep led by award ing au- 
i l i o r - l v  K losc v. S e q u o i a  I ’ n i o i i  H igh 
fv h i.n l H is t. <l!>3,",l 2.7s P.2d .717. 1 IS  I '.
a  2d

•t. S iib ; lit» liii- i of subcontractors
t ’h iess ,i t|-i»-.| so l ,cout r a r t o r  h c  o iucs 

i t is o lv c i i l  n r  '"nils n r  p  lu s e s  !o p e r i o r a i  a 
w r i 11c i i  contra.*t l o r  w o rk  o r  fa i ls  .,t r.* 
f a s . . .  i o  mci' i i he hni:<i r c ip i i r i ' i i i c n t s  ot

the prim e contractor, the prim e enorrae- 
tor may not substitute anothe r subcon­
tractor fo r the listed subcontractor and 
tlie  awarding au tho rity  m ay not consent 
to such a substitution u n t il the contract is 
presented to the listed subcontractor and 
he. after having had a reasonable oppor­
tun ity to do so, fa ils  r ~ refuses to execute 
the w ritten contract. Southern C a lifo rn ia  
Acoustics Co . v. C . V . H o lder. Inc . (155091 
79 Ca i.U p tr . 319. 4.70 IV .’d 97.7. 71 C.2d 
719.

W iie rc  general contractor for school 
construction listed p la in t if f  a "m istical tile  
subcontractor as required by 4 4101 re­
qu ir ing  inc lus ion o f names o; suheciutrec­
tors who nrc to perform  one-half of one 
percent o r more of construction work, and 
subcontractor acting  on assumption that 
its bid had been accepted refra ined from 
b idd ing on other construction jobs to re- 
nntiu w ith in  bis bonding lim its , and gener­
a l eon tract or requested perm iss ion from 
sciioo l d is tr ict to substitute another .sub­
contractor, general contractor hnd no 
right to substitute another subcontractor 
in p lace o f the p la in t if f , and school d is ­
tr ict had no righ t to consent to that sub­
stitu tion . Id.

fo n t  ractor could not. w ithout consent ot 
county san itation d is tr ict , substitute itse lf 
for "o, -tii work" snhronrrno in r named in 
bid op pub lic work for perform ance of the 
“earrh work" a fte r contractor declined to 
enter in to  contrite w ith  subcontractor 
even though subcontractor wits w ill in g  lo  
do so, and therefore, d is tr ic t properly 
w ithhe ld parr o f contract p rice ns pentil' • 
for contractor's v io la t ion  of h is contract. 
Fred .1. Karly , J r .. Co . v. County Sani'a- 
lio n  I dsr. No. 2 of l.o s  Angeles Countv 
(1993) 29 C a l. I ip t r . ti33, 214 O.A.L'd 3 (1.7 .

W here general contractor, in  tanking bid 
for repair of h igh school, inadverten tly  in ­
serted wrong m im e for t in  elect r icn l sub- 
corn no-tor. and bid of the one w rongfu lly  
mimed was !>3ot> h igher than bid of the one 
who was intended to be mimed, board of 
trustees bad au tho r ity  to consent to sub­
stitu tion of proper name for tie- e lee tiiea l 
side tint ractor. KIo.se v. Fcq'.ioia Cn in ti 
H igh School H is t. (19331 2.7S IVJd .713, C .s
i'.a.2d cm.

V p r im e  o i n l i m  l u r  does  on: v'uoate th is  
sect ion , p r o h ib i t i n g  s i d i s t i t i i i i o n  o f  sobciiu- 
Ira.-tors once p r im e  i m i l ' ' . i i ' lo r  o b id  has  
heel! a c cep ie i j .  i f  h e  p e rm i t s  a ■aiils'iuitriu- 
tor to Use a d d i t io n a l  s i i l i i 'o n ieg c io-s to 
pe r fo rm  r c i l i o n  phases o f  the  s i i l i i ' i i t l l r t le t . 
311 11; is .A 11 v.l b o , . I I. ,-9 i',7.

A po l l in '  bu i l t  has t i i ' i t i ie i  I So* p ow e r  " o r  
5 In* I 'b bgm io i ,  I I I  the tone  I l f  n r  . i l | . * | '  

attaro ls ig l l o - p i im e  c o n t r a i  l ,  to  s u b s t i t u te
r,i



§ 4 1 0 7
M o le  4
:i (':. h-'oniiu s a l. i o iurg i- :. r •• ,n;;.-e 
wgr-i.f—-tn:i‘ .iiila-rtui .a c i.- r 
to.I th a t l 3 " T  c.-ut 1* *-.»»:•
t 'a k m r i.M  s s i' tm i:  r . ic n .r  ilti-li i 
-I ’--:, a n il tlii.- so v lit .t i. 1 '
1-3.

5. D am ages
In  a c t io n  l»y g e n e ra l . .v i: r ; ,. t<ir to r  - ill 

Cent racto r's f a i lu r e  to  'no.,:.* b is  i . i i l  t. 
p e r fo rm  c e r ta in  buHi-o i i i r a e t in g  w o rk  at t in  
agr-’c.! p r ir e . a w a rd in g  g en e ra l . nut ro> to r  
as l ia m a g i s th e  am oun t i> >r.-st t i l in g  i!;e 
d lt f r r e n e e  lie*w< er. the -id o.t I s iiu r 'n  
and th e  a c tu a l e itsr in  rl • -g>i:.T.d • n-
tru.-tor fo r  th e  p u r fc rm ii i . • o l 
vv.ts ; ro p e r  w h e re  th e  g e n e ra l • oT.t.vvti',- 
m ade reason .:.d c  e ffo r t"  »o ic. g o t in t : 
e o n tr  ir r  w it h  o i l i e r  i iV io t t r a i ; . r  h u t • 
i ii.t in  e • • a in  u n in g  so . N i iv r o s .  i 
U 'its te i i  ".''.2 : 23 l . ' n i . lt p ir .  ‘-2 1 . J h t  ■ 
A .2.i

15. P e .g .iit les
t v iu r .  C ’ f .t r  i corgrnett:.- e c tr r e t i it .I ■ 

c o n s tru c t io n  ro n fr . ie t  w it h  ir u r . t y  V-'io ■ 
P h i l  ttia.'ti-un.'ti: to  -i -5 M il! ( iv n .- .M iic rv :: 
see . n ew . S • till* ) and  a f te r  etfeeti'i'- date 
■ if  .-evtioti. •'on.ract.-r vi- h i t i i l  t in .: s. 't'e .. 
eop .litc  h id  pg f.* *o r i o . e r  : l e  er. |ier- 
e ' t it  7 i t : : : It i | ir « v !*!cd fo r  ia  i  1 1 * •» tv i-  
l i' it t .' io re d : -eg. tsn-.v. J- -411«*I i« .g fpe .i'e  
-: v e  no  ••ahstanjia! ■•bang-.* iri . . .  < r i v  t- 
i •■'.rr.">-to-s w as m ade hy t lm  i .m e t .- 
i io  . . ;:!l O ji.v .W ty .G c n . 2 .VJ.

7. P le a d in g s
W in  re p ' .a i' iltff iin .'C  'd rh .it  it  .- iihantl "1 

to  genet:.! c o n t r a c to r  fo r  s ch o o l e. .-gnv- 
t io n  a stiliM 'U ti’iu  t h id , l l i a l  g enera! cut-

: -r ;k  rv ju tr . d hy law . slil'tnit'-'d 
•!.ti •.tilt's .a n te  among lis ted  ku'eectitrae- J

p l. it n iif i rend trade newspaper 
rr na il ai-tmg o:i assumption t iin t its 

! Intii In "a net'ept"d. retra ined frotn iiiil- 
d g i ti o ther eonr.tructtoii jobs in  order 

r* tn.iin w i. i i i t i . end ing lim its , and th a i 
er . -ter t in1 get., m l contractor request­

'd perm ission tro i l s. hool d is tr ict lo  siib- 
-:i:t:'<- another sahrou iracto r for the !
(d.iiii’ iff, whie'a to iisea t was granted. !
p la in t iff stated i iar.se of u n io n  against 
. i:"t.i. • I'i.traetor tor hp-ach o f statutory 
le v .  :'..o ilu r:t ('nltfortii.-i Aeottsttrs Co .

H o lder Inc . il.'h 'fi. 79 C u l.R p tr .
:.1P. ’Sti P.2 1 073. 71 t.’ .2d 719.

t i. 3 ifa r r- d  
' t e n d  d m : it .• employee's advice to 

i i ,u < •iitr.ir'nr that i r  should ta tc  nn 
■ .:i r.- -a. t itu iv  -ulwontrattor before

met was .signed and tlir.t a request 
: ' . . .o t iu it ic i i would be granted after

 :ri."t was awarded did nor estop school
li»trh t from assessing pena lty against 
v  -r.. ;• (cr substitution o f subrontrac-
■ >;• vlutre d is tr ict was w ithou t power to 
: :• dt substitution . M"rco Const. Kngi- 
•im< r>. Inc . v. I  .os Angeles U n if ie d  School
! d- - I .os Angeles Conn: v (1909) 79
' d .g p tr . 2d. 27! C.A .Jti 134. '

9, Gur-fcn of p ro c i! '.i:.if**i who assert, d violation by
■ : r  • .••gitrat-t i r  o f  s'l t'. i l . t t i u g  n u d  r-’ub-

-t'aa f a i r  Pra. ;ic-s A ct did not
: ., ie  ietrie-n o f  proving ip lcndant'tt noil- 

mP ju iiiec w ith A<-t. Coast Pump Axxo- 
•: s ••. St'qih'g! T vI-t  Co rp . (19715) 133
•' d.i'.ptr. ''S. d2 C .A .od -521.

?t
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liiv. o SUBLETTING A.\i> i-TP.CONTilACTING 4 1 0 7 .5§ 4 1 0 7 .5 . Clerical error in listing subcontractor; objections by listed suJjcontTi’ cfor; substitution of intended sub­contractor
T ho  p r im e  c o n t r a c to r  a s  a  con d itio n  to  a s s e r t a i h im  c f innc’n  o r i ­

e n t c le r ic a l e r r o r  in th e  lis tin g  c f a s u b c o n tr a c to r  si rail w ith in  tw o  
w o rk in g  d ay s  a f t e r  th e  tim e  c f  th e  p r im e  b in  o p en in g  b y  th e  a w a rd ­
ing  a u th o r i ty  g iv e  w r i t te n  n o tic e  to  rlv- aw a rd in g  a n ti to r i tv  a n d  cop­
ies o f such  n o lic e  to  b o th  rh e  s u b c m , r a c to r  h e  c la im s to  h a v e  lis ted  
in e r r o r  and  th e  in ten d ed  su e  to n tr a c to r  w ho  h ad  b id  to  th e  p r im e  co n ­
tra  to r  p r io r  to  b id  open ing .

A ny  lis ted  s o b c c m ro c tc r  w ho itas b een  n o tif ie d  by  tiro p r im e  con ­
tr a c to r  in  a c c o rd a n c e  w ith  lit:- p ro v is io n s  of th is  s e c tio n  as to  nn  in- 
a d v o r ie n t c le r ic a l o n  o r  nhaii he a llow ed s ix  w o rk in g  d ay s  fro n t th e  
rim e o f th e  p r im e  b id  o p en in g  w ith in  w h ich  to  su b m it to  th e  .-ward­
ing a u th o r i ty  a n a  to  th e  p ru n e  c o n tr a c to r  w r i t te n  o b je c tio n  lo th e  
j :im o c o n t r a c to r ’s c la im  o f in a d v e r te n t c le r ic a l e r ro r .  F a i lu r e  c f 
rv.eh lis te d  subcon-r: cl.or lo  file  such  w r i t te n  n o tic e  w ith in  "h e  si:-; 
w o rk ing  d ay s  s h a h  be p r im a ry  ev idence o f h is  a g re em e n t th a t  a n  i;> 
a dw "v .'n t c le r ic a l e r r o r  w a s  m ade.

T h e  a w a rd in g  a u th o r i ty  .•:ba!i. tf'-er a  pub lic  h e a r in g  a s  p ro v id ed  in 
•e.iion -ibiT and  in th e  ab.--.n-.o f ■•ompeliiny re a so n s  o th e  eon tn t-  

. con sen t to  th e  sul-.iTiU;uoii M c .e  in ten d ed  su o ccn tra cT c r:
ia)  If  (3) th e  p r im e  cori»r:.i?';ir, (2) t h e s u b e o r ' r a c to r  lis ted  in e r ­

ro r  a n d  (.']) th e  in te n d ed  s u l . ic o n tr rd o r  e a ch  su bm it a n  a f f id av it to  
th e  aw a rd in g  a u t h c n ty  a lo ng  w ith  su ch  a d d itio n a l ev id en ce  a s  liie 
p a rr ie s  m ay  w ish  to  subm it. th a t  :>n in a d v e r te n t c le r ic a l e r r o r  w as ir. 
fact m ade, p ro v id ed  th a t  the- a f f id a v i ts  from  e a c h  o f th e  th r e e  p a r t ie s  
a r e  filed  w ith in  e ig h t w o rk in g  d a y s  from  th e  tim e  of th e  p r im e  b id  
opening, c r

lb) I f  sui h  a f f id a v i ts  a re  filed  by  b o th  ill-.' prime- c o n t r a c to r  a n d  
the in ten d ed  s u b c o n tr a c to r  w ith in  su ch  sp ec if ie d  tim e  b u t  th e  su b co n ­
t r a c to r  w hom  ‘ ha p r im e  c c n tV ' O,;- ei.vmv- in h av e  listed, in e r r o r  docs 
not sum n it w ith in  si> wot k in g  da vs, to th e  aw a rd in g  r.u lhoi i ly  and  :o  
• he p r in ts  c o n tra c to r ,  w r ii -u ob jec tio n  to  th e  pt irrte com .rac to r's  

■•daim o f  in a d v e rlo n l oi*"-.ral e r r o r  a s  p ro v id ed  in I h is .secLiou.
-T su ch  affid.ivi);; a r e  !ii d Ir, ho b ih e  p r im e  m m • \ic trr and  th e  

*r.li?nclt‘d sulioon'o it lo r  b u t i!i<_* listed  siib :,'T iir;;f tm  has. w it iiin  six  
'•"orkiri-, riays from  th e  ; j:r «• of *!:e p r t tr i '  h id opcm  su b in itle it m  
:‘to aw a rd in g  n i< ih r>m \ an ti to tin- p rim e  to n l r a c 'o r  v •iMci < !>jeri;on 

th e  p r im e  m iU rw  ! o i ' d : i i i r  of in a d v e r te n t clot to; I er-u i, 111.,‘ 
av. ird in e  ;i111}ir>«:t - m a i l  nr.o-’ ivm e th e  c la im s ol 'h e  n .i ' i ie s  ant! 
shal! iinl.l pnli!e- IsM iaeg  a - n ro v i'l'd  Ip .So ijn n  ' !,m' tn dm o: m ine

" I
'•b-idr



§ 4107.5 PUBLIC WORK AND PURCHASES T itle  1

i *£r * 

.•» •
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t.

th e  v a l id i ty  o f su ch  c la im s . A ny  d e te rm in a tio n  m ad e  sh a ll he b ased  
on  th e  fa c ts  c o n ta in e d  in  th e  d e c la ra tio n s  s u b m itte d  u n d e r  p e n a lty  o f 
p e r ju ry  by  a ll th r e e  p a r t ie s  and  su p p o r te d  by  te s t im o n y  u n d e r  o a th  
a n d  su b je c t to  c ro ss- ex am ina tio n . T he  aw a rd in g  a u th o r i ty  m ay , on  
its  own m o tio n  o r  t h a t  o f a n y  o th e r  p a r ty , a d m it  te s t im o n y  o f o th e r  
c o n tra c to r s ,  a n y  b id  r e g is t r ie s  o r  d epo sito rie s, o r  a n y  o th e r  p a r t y  in  
p o s se ss io n  of f a c ts  w h ich  m a y  h av e  a b e a r in g  on  th e  d ec is io n  o f th e  
aw a rd in g  a u th o r i ty .(Added by Stats.l96lJ ,  c. 332. p. 700, § 3.)

C ross References
P e r ju ry  n a il subornation ot' pe r ju ry , see Pena l Code § U S  et scq.

N o tes  o f D e c is io n s
I .  In general 

Even if  prim e con tractor’s bid had re­
flected spvitirs afforded by subcontract bid 
low er t il,m  p la in t iff's b ill, whore p la intiff's 
name and make of m ach inery it offered to 
supply were shown on hid form , prim e 
ism tru rtn r wh ich obta ined perm iss ion , a f t ­
er award i f eoittraer. to use o il ie r  mn- 
ch ine rv supp lied  by low er bidder vio lated 
Suhli.-ltiEp and S u lico c tra c t ics  P a ir  Prac­

tices Act, in absence o: p rim e contractor’s 
im p ly in g  w ill ,  ib is  section procedures for 

asserting i laim. of c le r ica l error, and 
p la in t iff was entit led  to recover from 
prim e contractor tbe benefit of the bar­
gain it would have realized had it  not 
been w rongfu lly  deprived of subcontract. 
• ‘mist Pump Associates v . S tephen T y le r  
Corp . I P'Ttll 1113 C it l . l i ju r .  NS. ti'd i/ .A .oil 
•121.

§ 4108. S u b c o n tr a c to r s ’ p e rfo rm an c e  bonds
(a) I t  s h a ll be th o  re sp o n s ib i li ty  of e a c h  s u b c o n tr a c to r  s u b m it t in g  

b id s  to  a  p r im e  c o n t r a c to r  to  be p re p a re d  to  s u b m it f a i th fu l  p e r f o rm ­
a n c e  a n d  p a y m en t b en d  o r  bonds if so re q u e s te d  by  th e  p r im e  co n ­
tr a c to r .

(b) In  th e  e v e n t a n y  s u b c o n tra c to r  s u b m it t in g  a b id  to  a  p r im e  
c o n t r a c to r  d o e s not, u po n  th e  re q u e s t o f th e  p r im e  c o n t r a c to r  a n d  a t  
th e  exp en se  o f th e  p r im e  c o n t r a c to r  at th e  e s ta b lish e d  c h a rg e  o r  p r e ­
m ium  th e re fo r ,  fu rn is h  to  su ch  p r im e  c o n t r a c to r  a bond  o r  b ond s is­
su ed  b y  a n  a d m it te d  s u r e ty  w h e re in  th e  p r im e  c o n t r a c to r  sh a ll he 
n am ed  th e  ob ligee, g u a r a n te e in g  p ro m p t a n d  f a i th fu l  p e r fo rm a n c e  of 
su ch  s u b c o n tr a c t  a n d  th e  p a y m en t of a ll c la im s fo r  la b o r a n d  m a te r i ­
a ls  fu rn ish e d  o r  u sed  in  a n d  abou t ih e  w o rk  to  he d on e  a n d  p e r fo rm ed  
u n d e r  su c h  s u b c o n tra c t,  th o  p r im e  c o n t r a c to r  m ay  re je c t su ch  b id  an d  
m ak e  a  s u b s t i tu t io n  o f a n o th e r  s u b c o n tra c to r  su b je c t to th e  p ro v i­
s io n s  o f S e c tio n  '1107. S u ch  bond  o r  bond s m ay  be re q u ire d  a t  th e  
e x p en se  o f th e  s u b c o n tr a c to r  on ly  if th e  p r im e  con trac  to r  in h is  w r i t ­
te n  o r p u b lish ed  re q u e s t fo r  su bb id s  (1) sp ec if ic s  th a t  th e  exp en se  fo r 
su ch  bond  o r  b ond s sh a ll be b o rn e  hy Ih e  s u b c o n tr a c to r  a n d  C2i c le a r ­
ly sp ec if ie s  th e  a m o u n t a n d  requ irem e n ts  o f su ch  b ond  o r  bonds.
AiMi fi by Stuls.l'.ltill, c. 212"), p. .1112. 3 9. Amen,I. d by Stnls.l'.i" 1. e. fell, 
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Div. SITHLETTINR A N D  Sl'BCONTItACTING 4109

H is to r ic a l Note
T lio  1074 s iilM it iit i- 'l "|w>

in cur bond" fur " labor am) materia l* 
bond”.

F n r i. iiT  « 410S. enai-ied Iiy Sr:it>.l!>4.7. c. 
KiM>. |i. j.",77. S 7. • as rm iiim h iT rd  $ 4113 
soul -iiaeiidcd by i ils.lOl!.'!, c. p,
441:!, ■< 1 t.

Cross References

I ’aym cnr bond for pub lic  works, see C iv i l Co ile d 0217 f t r-rq.

L ib ra ry  References
M un ic ip a l Corpora tions et scq.
States C = lo l .

!\.r.S. M uu ie ip a l C o rpo ra tio ns  1171 r'.
svq.

C..I.S . .Stines ss 1S4 to 103.

N o tts  o f Decis ions
I . In  general

liv e n  tliouab ip'uerol contractor w h ich 
eon tr iii’teil in  perform work tor pub lic eel- 
li'KO eon lii ln n e  required de livery of por- 
t'ortiisinee bond by s iibenn irm  io i under 
ib is  section, soeli a bond was net general 
om it motor's sole means t,i p r o t ir i i i i£  it-

m* If against loss result imr from  non-per- 
fermanee, and > i:ro iv  w liie li issued 152,500 
bond na behalf o f suhcotif rnetor was not 
thereby re lict eil o f lia b ility  oa sneii bond. 
I!ai!ey-S|ier!ier. I n i ’, v. Yosein ite (197(1) 
1.‘14 Ca l.R p tr. 740. 04 C.A.tJd 723.

§ 4109. C ond ition s u n d e r  w h ich  su b co n tra c t p e rm it te d  a f t e r  fa il­
u re  to  d e s ig n a te  su b co n tra c to r in h id  

S u b le t t in g  o r  s u b c o n tra c t in g  of a n y  p o rtio n  o f t h e  w o rk  in exce ss 
o f or.e-half o f i  p e rc e n t c f  th e  p rim e  c o n t r a c to r ’s  to ta l b id  a s  to 
w h ic h  no s u b c o n tr a c to r  w a s  d e s ig n a ted  in th e  o r ig in a l  b id  sh a ll on ly  
be p e rm it te d  in c a s e s  of p ub lic  em erg en cy  o r n e c e s s i ty ,  a n d  th e n  on ly  
a f t e r  a  f in d in g  re d u c ed  to  w r i t in g  as a  public r e c o rd  o f th e  aw a rd in g  
a u th o r i ty  s e t t in g  fo r th  th o  fa c ts  c o n s titu t in g  th e  em e rg e n c y  o r  n ece s­
s ity .
(Form erly § 4105. enacted hy (Stats. 11)415, e. 134. p. 9-31, $ 4105. Amended 
by Stilts. 1915, e. 1331), p. 2577, § 5. Renumbered !? 4109 and amended by 
S ta ts .19(13, c. 2125. p. 1413. S 10.)

H is to r ic a l N ote
T h e  1)117 am i' iid im ' iir  added l b '1 p e rcen t • T h e  llili.'! am cn d im ' iit  r e fe r re d  10  " p r im e

otto p rove ,inas\ 1' iia ira i' iu r's"  i i is i i s id  of "iP.'Doral con irau-
I'm  p a r i la l v a lid it y  p rn u M u n  o f tin- '" l ’

, 1)11.7 a n , sue I l i s iu in a !  ' .u ie  u n d e r  ; D e r iv a t io n : S t iu u . I ' . i i l ,  r , 12s:). p. 02,‘ah
•HUSt. S I.

L ib ra ry  Ifeferences
.Muiti i-ipal l ‘n> l i u r a i i o a s  C m)0'73. i \.I.S . S.-lu.-.1-; a m i  Sehuo) I *i t ri«t }
S t a l e s  0=>lll.7. P i l l .
1 ’ . I .S .  M u m r ip a l  I ’i n p i n e )  ion ;i 1 I '2. < '..l o .  S l a p  ii li'.l.
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PUBLIC WORK AND PURCHASES T itle  1

V io la tio n  of c h a p te r  a s  c o n t r a c t  v io la tion ; h eav in g ; c a n ­
c e lla tio n ; p e n a lty  

A  p r im e  c o n t r a c to r  v io la tin g  a n y  o f th e  p ro v is io n s o f th is  c h a p te r  
io la te s  iiis c o n t r a c t  an d  th e  a w a rd in g  a u th o r i ty  m a y  e x e rc is e  th e  op- 
on, in  its  ow n d isc re tio n , o f (1) c ance llin g  h is  c o n t r a c t  o r  (2) assess- 
:g th e  p r im e  c o n t r a c to r  a  p e n a lty  in  a n  am o u n t o f n o t m o re  th a n  10 
e rc en t o f th e  am o u n t o f th e  s u b c o n tra c t involved, a n d  th i s  p e n a lty  
ta l l be d ep o s ited  in  th e  fu nd  o u t o f w h ich  th e  p r im e  c o n t r a c t  is  
w arded . In  a n y  p ro c e e d in g s  u n d e r  th is  se c tio n  th e  p r im e  c o n t r a c to r  
nail b e  e n t i t le d  to  a  pub lic  h e a r in g  an d  to f iv e  d a y s ’ n o tic e  o f th e  
m e an d  p lace  th e re o f .
Form erly § 1100, enacted by S ta ts. 19-43, c. 134, p. 931, § 4106. Amended
.- Stats.1945, e. 1380, p. 2577, § 6; Slats.1961. c. 1963, p. 4140, § 1. Re-
imbered § 4110 and amended by Stats.1963, c. 2125, p. 4413, § 11.
mended by S ta ts .1969, c. 332, p. 706, § 2.)

4110
4110.

Historical Note
r iio  1943 amendment, in  the firs t sen- 
see, referred to "gcncru l contractor” iu- 
*ud of "contractor”. T h e  second sen- 
leo. w h ich declared that after a viola- 
:t the contractor i onh l not recover for 
v of the materia ls furn ished on the 
id ic  work or im provement, was deleted, 
i a second ntiil th ird  sentence wore sub- 
tuted which provided that the penalty 
nld lie  CO percent of the amount of the 
jcoutraet and that the penalties re­
vered would la: paid to the sta le  treti­
re r .vho would deposit them in  the gen­
ii fund. -
■’or partia l va lid ity  provis ion of the 
lo  net, sue H is to r ica l Note under §

T he  10131 amendment gave the award ing 
authority the option of cance ling  the con ­
tract or assessing a penalty of uot morn 
than Id  pereeur of the amount o f the sub­
contract or both, and provided that tho 
penalty wou ld he deposited ia  the fund out 
of wh ich the contract was awarded.

T h e  UITJ amendment referred to “prim e 
contractor” instead of "general contrac­
tor".

T he  1!jr;i) amendment deleted subset'. (31 
wh ich coutu iticd an option of both cance l­
lin g  the contract and assessing the p ena l­
ty nnd added the second sentence.

D eriva tion : Stats. 30-11, e. 32S3, p.
3230, j  i .

C ross R eferences 

•eumvi tition of id ent if ica tion  rtap iire incn ls , see ii 4105.

L ib ra ry  R eferences
lum e ip t il Corpora tions C=375. (’..I.S . M un ic ip a l Co rpo ra tions 8 120S er
ta les C = | i» .  sct|.• ’ . .I .S . S t a le s  88 151, 153, 171 In 170.

Notes o f  D e c is io n s  istru ctio n  ar.ii application 2 I . V a lh llly
aidated (l.nnni|es 5 T h is  ic c l i .m  authoriz ing awarding mi-
I'the 4 ih o r ily , in its d iscretion , In  assess Ul'.e
lus of subcontractor 3 p r ip i l iv  mrainvi prim e eo iitra e io r who f l u ­
id ity  I hues the pro.i.sioos of t ’h ap le r 2 Violates
h lii i ld in ii contract price 0 due pm i'o s  in u n it n dues m il provide

as>»
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N'o contractua l 

between subeout: 
trnctor by the su 
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A  m istake (Ii 
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Div. 5 SUBLETTINU A N D  SUBCONTRACTING §4111
uny opportun ity to tho contractor to 
present any facts or arguments on wh ich 
the esercise of that d iscretion m ight hq 
predicated. Merco Const. Eng ineers . Inc . 
v. Los Angeles U n ified  School l i is t .  of Los 
Angeles County ilO C f ll 79 C a l.H p tr . d ll, 
2 ' i C.A .dd 151.

2. Construction and app lication
A  general contractor on a puh lic  con­

tract could not recover from  n subcon­
tractor for broach of such subcontract 
where contractor fo iled to com ply w ith 
applicab le provis ions of ti -1100 et st-q.. 
governing performance c f subcontracts by 
a party other than o r ig ina l subcontractor 
listed in its bid. nnd where such v io la tion 
was an in teg ra l and essentia l part of the 
transaction upon w h ich  its  asserted cause 
of action was based. Kiel-.- Corp . v. (Jib- 
son (1965) 11 C a l.R p tr . 559. d i l l  C .A .dd 
S3,

W here general contractor entered in to 
construction contract w ith  county before 
10(31 amendment to th is section and after 
effective date of section, contractor v io la t­
ed S -1107, re lating ro pub lic  construction 
work done by subcontractors, county bad 
right to recover the ten percent penalty 
provided for in  th is section, i i s  amended, 
since no substantia l change in  the rights 
of contractors was made by the amend­
ment. 39 Ops.A tty .Gen. 2S3.

3. Status of subcontractor
No contractua l re la tionsh ip  is created 

between su lwontractor and genera! con­
tractor by the subm ission by genera l con ­
tractor o f hid us ing subcontractor's bid, 
though bid is accepted by awarding au ­
thority . K losc v. Sequoia l'n io n  l l ig h  
•School H is t. (11)53) diJS P.dd 515, U S  C . 
A did (13(1,

Subcontractor, whose name is subm itted 
w ith bid of general contractor, secures no 
legal rights as result o f acceptance of 
general contractor's bid by award ing a u ­
thority . M .

4. Mistake

A. m istake through wh ich corporation 
subcontracting to do steel work on ju n io r  
high school aud itorium s nud connect ing

shelter, fo r con*!ruction of w h ich another 
corporation , aware of such m istake, iutd 
general contract w ith school d is tr ict, 
stunningly agreed to perform  for $37,700 
for work reasonably worth tit least 
$ 57,000 because of fa ilure to exclude front 
subcontract steel decking spec ifica lly  ex ­
cluded ia  Mihcunt ractor's ora l bids, was so 
essentia l and fundamenta l that parties' 
m inds never met on subcontract as exe­
cuted and subcontractor was entitled to 
rescission thereof. Q rur.ze ll Const. Co . v.
O . J. W ei si * rod lac . (11)55) 2S5 P.dd 0S0, 
131 C.A .dd dTS.

W here general contractor, i l l  tanking bid 
for repa ir of h igh  school, inadvertently in ­
serted wrong name for the e lectrica l sub- 
•-outractor, and 1 1 o f tl.c  one w rong fu lly  
named was $500 h igher than bid of the 
one who was intended to be named, board 
of trustees had authority to co as eat to 
substitu tion o f proper name for the e lec ­
tr ica l subcontractor. K lnse v. Sequoia 
U n ion H igh School H is t. (1953) 253 I ’.2d 
515. 11S C.A.'d 1 030.

5. L iqu idated carnages
W here school d is tr ict was spec ifica lly 

authorized by lit is  section to provide for 
pena lty for iib.-.ti'utir-n or de letion of 
subcontractors, school d is tr ic t did not v io ­
late t'iv .t'. ti 1070 trepealed; see, now, 
t ’iv . r .  k ; ii7 h  p roh ib it ing  contracts f ix in g  
damages for breach of an ob ligation when 
d i.r rm t ..sscssed pena lty against contrac­
tor for making substitution . Merco 
t'o ijs t. l.'ugineers, la c . v. Los Angeles U n i­
fied School H is t, of Los Angeles County 
I ’ UOln 7!' f r i l . i l j . t r . d.'l, d e l C.A.2d 15-1.

G. W ithho ld ing  contract price
t'outractor could not, w it liou r consent of 

• -Homy san itation d is tr ict, substitute its e lf 
for "earth work" subcontractor mimed iu 
bid on public work for performance of the 
"eurtlt work" after contractor declined to 
enter i. i io  co.nl met w ith  subcontractor 
even though suitcum ractor was w ill in g  rn 
do so. and. tht-rcfnri-. dU tr ic r properly 
w ithhe ld part of con iraet p rice as penalty 
lo r  i-ontraetiir's v io la tion o l his contract, 
i-'reil .1. Karlv . dr., t'o. v, t'ounty Kliliita- 
iit.lt l»i.-t. No. d of l.u s  Angeles t'o iin iy  
(UHRi) d ll C a l.R p tr . tj:!'.i, d l l C .A .dd 505.

ii 4 1 1 1 .  V ioh ilitm  o f c h a p te r  :is R rtn inds fo r tlit.oiplme
V io la tio n  o f th is  c h a p te r  by a licensee  u n d e r  C hap te r!)  (commcnc- 

inf; w ith  S ec tio n  7000) o f D iv is io n  3 til1 th o  Dusinc.ss a n d  P ro fe ss io n s  
Code c o n s t i tu te s  g ro u n d s  fo r  d i'.c ip lin a ry  no tio n  bv (ho C o n tra c to r s

r m



§ 4 111 PI'HLIC WORK AND PURCHASES T itle  1

Stars License 3oard. in addition to the penalties prescribed in Section 
•1J10.

(Form erly $ 43 Oil ,3. r.dtled by S ta ts .19*31, «. 1963, p. -1111. S 2. Renumbered 
5 4111 ana  amev.ieri hi Stc.ts.lU63, c. 2123. p. 4-11:1. j  12.)

Historical. Note
TI.- urn:; iw.pr.lir.-'itr cn ■•Ser
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Section4114. Counties with population o f 6,000.000 or more; delegation of awarding authority; proceduir

*:tb.

9 4107. S ub s t itu t io n  o f subcontractors: 
after award

consent; ass ignment o f subcontract; subcontracts

Notes of Decisions
3. E siitenc* o f subcontract

Mere listing o f  » subcontractor's name by the prime 
con tracto r in its bid to Ihe public agency does not create a 
contract between subcontracto r and pnm c contractor nor 
does it create any o ther com m on.ljw  right to maintain an 
action against the pnm c contractor and "d u ty "  created is 
purely a statutory one under Subletting and Subcontracting 
Fair Practices Act (§ alOQ f t scq ) In teno r Svstems. Inc. 
». Del E Webb Corp (19*1) 175 Cal R p ir 301. 131 C.A 3d 
312.
4. Substitu tion of subcontractors

Substitu ted subcontracto r on government construction 
project railed to state c ljim  Jgainvt pnm e contractor for 
alleged breach of duty under Subletting and Subcontracting 
Fair Practice Act (§ 4100 et seq ) absent allegation that 
substitu tion wav wrongful o r unlawful or that permission o f

agency to substitute was w rong o r unlawful o r absrab 
allegation o f any fact implying that substitu tion was unla< |  
ful o r wrongful and. in any event, complaint alleged if 
statutory defense, i.e., that agency perm itted sub s titu tia | 
because o f subcontractor's failure to sign subcontract. Intef 
rior Systems. Inc. v. Del E. Webb Corp. (1981) 175 Call 
Rptr. 301, 121 C.A.3d 312.

Pnm e contracior, faced w ith refusal by subcontractor toS 
csecute subcontract for certain underground work called f« I 
in proposed project, was not required by this section lo got J 
subcontractor notice of its request to  city development 1 
agency for permission to perform  underground work in I 
question itself and did not breach a sta tu to ry du ty to | 
subcontractor by substituting itself after affording subcon­
tracto r a reasonable opportunity to perform  work. W J 
Lewis Corp. v. C. Harper Const. Co.. Inc. (1981) 171 
Cal R ptr 80b. 116 C.A.3d 27.

Regional notification i 
bilily of section.

R e g io n a l notification i  
a n d  sharing in  costs 
notice to member; a 

IJ IT  Perm it to excavate;

I 1315.3. Repealed by SUts.lt
Ihe repealed section, lddcd by S tu  

«.*;*. 4 I. amended by Suis.1982. c. 
trU inJ to  local ordinances requiring p i

I <216. Regional notification c pation and sharing it 
tion number; notice

la) Fo r purposes o f th is section 
M l " Inqu iry  identifica tion num l 

ruiUfication center to every p en t 
I2t "Subsurface in su lla t io n"  nv 

structure, except nonpressurized s- 
operated o r maintained

4114. C oun t ie s  w ith  
procedure

p o p u la t io n  o f 6 .000,000 or more: de legation o f aw ard ing  authority:

In counties with a population o f 6 ,000,000 or more, the county board of supen-isors, wh_*n it is the awarding authority, may delegate its functions under Sections 4107 and 4110 to a hearing officer designated by the board.The hearing officer shall make a written recommendation to the board of supervisors. The board o f supervisors may adopt the recommendation without further notice or hearing, or may set the matter for a de novo hearing before the board.(Added by Stats. 1982, c. 362, p. 1676, $ 1.)
C H A P T E R  3. R E L IE F  O F  B ID D E R S  I R E P E A L E D !

F o rm e r  C lin  p ie r  .1 lens re p  rated by St/us 19*1. r. 415. p. 1*0!, 6 1,

Underline indicates changes or additions by amendment
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train nu» , __
|3) "Reg ional notification center" 

o f subsurface insta lla tions wh ich p 
existing subsurface installations, ft 
removal, re location, or repair.

14) "Emergency” means a  sudden, 
demanding immedia te action to prev 
m e n t ia l pub lic  services. ‘‘Em ergent 
soil o r geo log ic movements, as w e ll i 

(b) Every ow ner o f a subsurface 
become a m ember o f. participate in , a 
of subsurface insta lla tions who are m 
notification center, in c lud ing , bu t not 
Underground Serv ice A lert—Northe i 
Californ ia , on or after Ju ly  1, 1984, sk 
section and Section 4217.

(c) Except in  an emergency, every \ 
appropriate reg iona l notification cent 
excavation, i f  the  excavation w ill be co 
known, to conta in subsurface insta lla tii 
by the excavator. T h e  reg ional notifica 
the person who contacts the center ant 
installation in the area o f the proposed 

(d) Every person p lann ing to cotului 
appropriate reg iona l notification center 
known, to conta in subsurface insta llatim  
by the excavator. T he  regiunal notificat

A»(*ct*k» • • • Wvdicat* (WMon, by *m-



Painters ICncal Pntnn $a. U40
of the I n t e rna t i ona l  B ro the rhood  O f  P a in te rs  A nd A llied Trades  AFL-CIO

TELEPHONE: (907) 279-3556 OFFICE: 1818 W .  N O R T H E R N  LIGHTS BLVD.. A N C H O R A G E .  A L A S K A  99503

February  7,1986
Sena t o r  P a t r i c k  Rodey 
Al a s k a  S t a t e  L e g i s l a t u r e  
Pouch V (MS 3100)
Juneau,  A l a s ka  99811

Re:SB341; S e c t i o n  36.30.140
Dear S en a t o r  Rodey;

SB341 i s  one o f t h o s e  b i l l s  t ha t  has t he  p o t e n t i a l  to 
c o r r e c t  a l a r g e  number o f  prob l ems  c o nn e c t e d  w i t h  c o n s t r u c t i o n  
p r o j e c t s  funded u i t h  p u b l i c  mon i e s .

However,  t h e r e  a r e  some p e o p l e  uho c l a im  t h a t  c e r t a i n  
s e c t i o n s  o f  SB341 would not  be b e n e f i c i a l  t o  them.

The b i l l  i s  not  d e s i g n e d  t o  be b e n e f i c i a l  t o  a s e l e c t  group 
but t o  i n s u r e  f a i r n e s s  t o  a l l  b i d d e r s  o f  p u b l i c  works  
p r o j e c t s .

There i s  howeve r , one  g l a r i n g  weakne s s  i n t h e  b i l l  , t he  
f a i l u r e  t o  l i s t  a l l  s u b c o n t r a c t o r s  a t  b i d  open i ng!

The Department  o f  T r a n s p o r t a t i o n  and t h e  A s s o c i a t e d  General  
Con t r a c t o r s  c l a im  t h a t  t he  l i s t i n g  o f  a l l  s u b c o n t r a c t o r s  
at  b id open i ng  i s  not  f e a s i b l e .

What t h e y  r e a l l y  mean t o  say i s  t h a t  i t  doe s  not  a l l o w  f o r  
t h e  g e n e r a l  c o n t r a c t o r s  t o  " shop " t h e  b i d s  t h e y  have  
r e c e i v e d  p r i o r  t o  b i d  op e n i n g .

I have a t t a c h e d  a copy o f  a l e t t e r  t h i s  o f f i c e  s e n t  to  
S e n a t o r  F a i k s  on January 2,1986. Part  o f  t h e  t e x t  o f  t h a t  
l e t t e r  c o v e r s  t he  c u r r e n t  p o l i c y  o f  t h e  Kenai  Borough o f  
l i s t i n g  s u b c o n t r a c t o r s  at  b id o p e n i n g .  A l s o  a t t a c h e d  i s  a 
l i s t  of' s u b c o n t r a c t o r s  f o r  a Ma t anu ska-Sus i t na  Borough 
p r o j e c t  . P l e a s e  n o t e  t h a t  t h e  Mat/Su borough r e q u i r e s  
n o t i f i c a t i o n  o f  s u b c o n t r a c t o r s  w i t h i n  24 hours  o f  b i d  op en i ng .

Of t h e  e l e v e n  boroughs  in t h e  s t a t e , t w o  o f  t h e  l a r g e s t  
boroughs  ar e  a l r e a d y  r e q u i r i n g  t h e  l i s t i n g  o f  s u b c o n t r a c t o r s  
e i t h e r  a t  b i d  open i ng  or w i t h i n  24 hour s  o f  b i d  o p e n i n g . J

We f e e l  t h a t  i t  i s  t ime t h a t  a l l  b i d d e r s  on p u b l i c  c o n s t ­
r u c t i o n  p r o j e c t s  were t r e a t e d  e q u a l l y .

I t  i s  e x t r eme l y  f r u s t r a t i n g  t o  t he  s u b c o n t r a c t o r s  t o  spend

---------------------------Covering Alaska Below The 63° Parallel --------------------------
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t ime  and money b i d d i n g  a p r o j e c t ,  come in 1ou b i dd e r  and 
t hen  s e e  t h e i r  b id shopped t o  someone e l s e  at  a l ower  p r i c e .

I have a l s o  e n c l o s e d  a copy o f  t h e  C a l i f o r n i a  s t a t u e  
on s u b l e t t i n g  and s u b c o n t r a c t i n g .  Not on l y  i s  t h i s  s t a t u e  
c i r' r e n t l y  in e f f e c t ,  t he  c o n t r a c t o r s  in C a l i f o r n i a  f e e l  t h a t  t h i s  
one s t a t u e  a l o n e  has done more t o  p e r s e v e r e  t h e  i n t e g r i t y  
of  t he  s t a t e  procurement  o f f i c e  than any o t h e r  r e c e n t  
p i e c e  o f  l e g i s l a t i o n  in t he  s t a t e  o f  C a l i f o r n i a .

As our e conomi c  c o n t i n u e s  t o  c o n s t r i c t  t he  probl em o f  
bid s hopp i ng  w i l l  on l y  i n t e n s i f y .

Twenty y e a r s  ago t h e  probl em o f  b i d  s hopp i ng  in Al a ska  
did not e x i s t .  Of c o u r s e  twen t y  y e a r s  ago t h e r e  was on l y  
t en major c o n t r a c t o r s  in t h e  e n t i r e  s t a t e .

Today t h e r e  i s  l i t e r a t e l y  hundreds  o f  major c o n t r a c t o r s  
b i dd i n g  work in Al a s ka  and u n f o r t u n a t e l y  many o f  t h e  c o n t r a c t o r s  
now b i dd i n g  do not have the  same s c r u p l e s  as  t he  l ong t ime  
Alaskan c o n t r a c t o r s .

The i n c l u s i o n  o f  l anguage  s i m i l a r  t o  C a l i f o r n i a ’ s s t a t u e  
4100 would be a s t e p  in t h e  r i g h t  d i r e c t i o n  o f  t r e a t i n g  
a l l  c o n s t r u c t i o n  c o n t r a c t o r s  e q u a l l y .

The cu r r e n t  l anguage  in T i t l e  36 (36.05.035) i s  t o t a l l y  i gno r ed  
by not on l y  t he  g e n e r a l  c o n t r a c t o r  but a l s o  by t h e  i s s u i n g  
agency  and t he  S t a t e  Department  o f  Labor .

The Seward p r i s o n  be i ng  a pr ime exampl e  o f  b id s h opp i n g .
The award was made t o  Samwhan Corp.  on 9/5/1985,th e r e  i s  s t i l l  

not a l i s t  o f  s u b c o n t r a c t o r s , f i v e  months  a f t e r  t h e  award.  (See 
a t t a c h e d  >
Your c ommi t t e e s  c o n s i d e r a t i o n  o f  l anguag e  s i m i l a r  t o  the  
above  s u g g e s t i o n s  in s e c t i o n 36 .30 . 140 would be a p p r e c i a t e d  
by a l l  Al a skan  s u b c o n t r a c t o r s .

R e s p e c t f u l l y j

Harve
F i e l d

Li nenschmi  dt 
Rep r e s e n t a t  i v e

V'MT-

Rudy Trosclair 

Business Manager

CC: Senators 

Tim Kelly 

Jan Faiks 
Rick Halford 

Robert Ziegler,Sr.



$aintera IGncal Union 1140
of the International Brotherhood Of Painters And Allied Trades AFL-CIO

TELEPHONE: (907) 279-3556 OFFICE: 1818 W . NORTHERN LIGHTS BLVD.. ANCHORAGE. ALASKA 99503

January 2, 1985

Senator Jan Faiks 
1024 West Sixth Ave.
Anchorage AK 99501

Re: AGC Testimony of 12/5/1985

Dear Senator Faiks;

Painters and Allied Trades, Local 1140 finds itself in agreement with 
most of the AGC testimony of 12/5/1985, with the exception of the c e m e n t s  
made about section 36.30.110.

The eighty-one subcontractors who are signatory with Local 1140 not only 
have a clear understanding of the bid process, they are also the most vocal 
about the current practice of general contractors shopping their bids.

The AGC failed to note that the current policy of the Kenai Borough is to 
have the subcontractors listed at bid opening. The AGC also failed to inform
the ccnmittee that the Matanuska-Susitna Borough has a policy of requiring the
general contractor to submit to the architect with in 245 hours of bid opening 
a list of all subcontractors. (Attachment "A")

The AGC is quite aware that with rare exception does the general
contractor require a subcontractor to bond a project. The AGC should also be 
aware of the fact that in order for a subcontractor to secure a Specialty 
Licenses the sub must provide proof of insurance to the Dept, of Ccrmerce and 
Economic Development prior to the licenses being issued.

If general contractors were indeed checking qualification we would not be 
having all the problems that we currently are having.

Alaska Statute 08.18, section 08.18.011 states that "it is unlawful for a 
person to submit a bid or work as a contractor until that person has been 
issued a certificate of registration by the Dept, of Conmerce and Economic 
Development." How the AGC can say that complying with the current laws of the 
state "is unreasonable" is most indicative of the AGC's attitude toward 
treating all bidders fairly.

The California statute 4107 address the problem of substitution of 
subcontractors quite adequately, yet the AGC has chosen to ignore a system 
that has been proven to work.

------------------------------------------------------- Covering Alaska Below The 63° P a ra l le l ------------------------------------------------

PAINTF.RS. SIGN PAINTERS, VINYJ. HANGERS, URYWALL 1APERS. C I.A Z1ERS. FLOORCOVERERS



Page 2
Letter to Senator Jan Faiks 
Dated January 2, 1986

In conclusion I feel that the AGC is taking a position on the subject of
subcontracting that is not defendable.

Two of the states larger borough's are already using a system similar to 
other states and the state of California is using a system that has over the 
years demonstrated that construction cost is reduced and that all bidders are

treated fairly.

# Sincerely, . .
n  / ,  0  r

Harvey B. Linenschmidt 
Field Representative

HBL/kia
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SPECIAL FRONT END DOCUMENTS - MAT-BU BOROUGH PROJECTS 1985

PROPOSED SUBCONTRACTORS AND SUPPLIERS

Note: This ll»t to be delivered to the Architect by the end of the flret work

day following the Bid Opening./ ---------------------------

1. Earthwork j.g. Warrack Ocnpany, p . o .  Beat 2080, Anchorage, AK 99510

2. Structural Steel & Misc. Iron united Iron Works, *..0. Bax 81023, Seattle, WA

3. Concrete ALAQCO, 7800 Lake Otis Parkway, Anchorage, AK 99507

A. Masonry Janssen Contracting, 1520 Post Road, Anchorage, AK 99501

5. IRMA Roofing Anchorage Roofing, P.O. Bax 110217, Anchorage, AK 99511

6. Windows Alaska Curtain Wall, 1807 West 4th Avenue, Anchorage, AK 99517

7. Wood Doors Northwest Mill work, 360 W. Nickerson, Seattle, WA 98119

8. Metal Door6 North Central Supply, P.O. Bax 380, Rapid City, SD 57701

9. Aluminum Doors A Entrances Alaska Curtain Kali, 1807 West 4th, Anchorage, AK

10. Door Frames - Hollow Metal North Central Supply, P.O. Box 380, Rapid City, SD

11. Insulation R.M. Eyre and Associates, 1013 E. Dimond, Anchorage, AK 99515

12. Casework Northern School Specialties, P.O. Bax 875496, Was ilia, AK 99687

13. Door Hardware Brennan Cormercial Co.

14. Painting Coastal Painting, P.O. Box 871791, Wasilla, AK 99687 “ 3 7 ^ " "

15. Acoustical Ceilings r.m. Eyre and Associates, 1013 E. Dimond, Anchorage, AK

16. Dryvall R.M. Eyre and Associates, 1013 E. Dimond, Anchorage, AK

17. Acoustical Panels r.m. Eyre and Associates, 1013 E. Dimond, Anchorage, AK

18. Plumbing M-K Mechanical, 1107 E. 70th, Anchorage, AK 99510

19. Fire Sprinkler System m -k  Mechanical, 1107 E. 70th, Anchorage, AK 99510

20. HVAC M-K Mechanical 1107 E. 70th, Anchorage, AK 99510

ITEM CONTRACTOR NAME AND ADDRESS

SUPPLEMENTARY GENERAL CONDITIONS Page 12
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SPECIAL FRONT END DOCUMENTS - MAT-SD BOROUGH PROJECTS 1985

21. Electrical Soofield Electric, Pouch 4-9013, Anchorage, AK 99509

22. Landscaping j m%m warrack Cotrpany, Inc., P.O. Bax 2080, Anchorage, AK

23. Paving Rasoo, Inc., P.O. Box 4-2377, Anchorage, AK 99509

. -  B f t D G E r Z .  F L c o ( l , r t G

. /

99510
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SAMWHAN AMERICA, INC
290 Newhall Street 

San Francisco, CA 94124 
Tlx: 171462 SWC SFO 

Tel: (415) 648-5020

900 W. 5 t h  Ave. ({615 
A n c h o r a g e ,  A l a s k a  99501

P a i n t e r s  L o c a l  U n i o n  N o . 1140 
1818 W. N o r t h e r n  L i g h t s  Blvd., 
A n c h o r a g e ,  A l a s k a  99503

O u r  Ref : 8 5 - S M L - 0 0 1  
D a t e  : O c t . 3 1 , 1 9 8 5

Attn : Mr.Harvey B. Linenschmidt 
Field Representative

Re : S u b c o n t r a c t  L i s t  

D e a r  Sir;

W e  r e c e i v e d  y o u r  l e t t e r  of O c t . 2 8 , 1 9 8 5  w i t h  m u c h  i n t e r e s t s .  As  y o u  m a y  
b e  a w a r e  of, s e v e r e  w i n t e r  is c o m i n g  a n d  no m a j o r  W o r k  w i l l  be  p e r f o r m­
ed  w i t h  e x c e p t i o n  of small p o r t i o n  of si t e  c i v i l  w o rk. We  e x p e c t  n e x t  
S p r i n g  w o u l d  b e  t i m e  of c o m m e n c e m e n t  of S t e e l  S t r u c t u r e  W o r k  a n d  P.C. 
W o r k .  In o t h e r  w o r d s ,  t r a d e s  l i k e  y o u r  li n e  of b u s i n e s s  w i l l  c o m m e n c e  
in  l a t e r  p a r t  of n e x t  year, a n d  for t h e  m o m e n t  w e  h a v e  no id e a  w h e n  
a l i s t  of s u b c o n t r a c t o r s  b e  m a d e  a v a i l a b l e .  If y o u  c o n t a c t  us in n e x t  
S p r i n g ,  the l i s t  m i g h t  be o b t a i n a b l e  u p o n  r e q u e s t .  S h o u l d  y o u  n e e d  
m o r e  i n f o r m a t i o n ,  p l e a s e  c a l l  us.

Very Truly Yours,

T . R . HATIM
Executive Vice-President

R e C " " -" :  « 0 V  - 7 3 8 5 '
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Chapter 2
SUBLETTING AND SUBCONTRACTING

\

Dcon-
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Sec.
4100 . S ho rt title .
4100.5. A pplication  o f chap ter.
4101. L eg is la tiv e  fin d in g ; bid shopp ing and bid peddling.
4102. Renumbered.
4103. P reserv a tion  of righ ts and remedies.
4104. cl l i r r _hv b idders. „
4105^#£ iden tifica tion  requ irffli^nfs.
4106. nf WOrk

t r a d in g  a f te r  award.
4106.5. Renumbered. jg/rvfrv*
4107. Substitu tion  of subcon trac to rs: consen t; a ssignm en t of subcon-

tra c t;  subcon trac ting  a f te r  aw ard.
4107.2. C arp e ting ; specify ing labor su b co n tra c to r in bid.
4107.5. C lerical e r ro r  in lis ting  su b con trac to r; ob jections by listed  subcon­

tra c to r ;  sub stitu tion  of in tended subcon trac to r.

Conditions unde r which su b con trac t perm itted  a f te r  f a i lu re to 
des igna te  sub con trac to r in bid.

te r as con trac t v io la tion ; h e a r in j^ ^ a n c e l la t io n j
enaltyjfl^

ap te r as g rounds fo r d isc in line^vW ^^ fae'DstsjuZ-*
ubcohUfficlei-r,“"““

410S.
4109.

4110.

yioratmiT ui ct ______  _
ContraclflP 3 K0rill5WpI!illce"nbir^ 
S ub con trac to r; prim e con trac to r.

icipline^-vW^^
le tense in action by su

Cross References
Contractors L icense Law , see Business and Professions Code 5 7000 ct seq. 
State purchases and services, see 5 14780 et seq.

Law Review Commentaries
B id  shopp ing and pedd ling in the sub­

contract construction industry . (1070) IS  
U .C .L .A .L a g JR e v . 3S9. — ' —

§ 4100. Short title
This chapter may be cited as the “Subletting and Subcontracting 

Fair Practices Act."
(Stats.1943, c. 134, p. 980, § 4100. Amended by Stats.1949, c. 1453, p. 2535, 
§ 1; Stats.1963, c. 2125, p. 4411, § 1.)

Historical Note
T he  1949 amendment dcclaved that the “streets o r highways, inc lud ing bridges”,

chapter did not app ly to contracts fo r the Previously the section declared tha t the
construction , im provem ent or repair of chapter did not app ly  to contracts fo r the

383



§ 4100 PUBLIC W O R K  A N D  PURCHASES Title 1

cons irucnon , im provem ent or repa ir or 
"S ta le h ighways, in c lud ing  bridges, nor to 
r itv  or county pro jects financed in  whole 
or in  part w ith  motor vehicle fue l funds".

T he  3063 amendment rewrote this vec- 
tion to read as it  now  appears.

P rovis ions form erly eon m ined in  th is 
section p r io r to tiie  3003 amendment are 
now  contained in  j  •1100.3.

Derivation: S;.itjs.l943. c. 12S3, p. 3230, 
§ 1.

Forms
See W est’s C a lifo rn ia  Code Fo rm s , Government.

Library References
M un ic ip a l Co rpora tions C=326 et seq. 
States C=>90 et seq.

C .J .S . M un ic ip a l Corporations § 11-12 et 
seq.

C .J .S . States §§ 134, 135,160.

Notes of Decisions
Construction and application 
Purpose 2

I .  Construction and app lication 
W here e lectr ica l con tractor’s m istaken 

bid was due to fa ilu re  of its estim ator to 
take in to  account that lie  was dea ling w ith 
half-size plans a lthough estim ator knew 
plans were half-size aud general contrac­
tor was not aware of m istake un t il ten 
m inutes bpforc bids were opened, general 
contractor was entit led  to recover from 
e lectrica l contractor the add itiona l monies 
wh ich g cncru l contractor was required to 
pay to have work perform ed by another 
electr ica l contractor after e lectrica l con ­
tractor w h ich  subm itted bid refused to

perform  in accordance w ith  bid. Saliba- 
K r ing len  Corp . v. A llen  E ng in ee r in g  Co. 
(1971) 02 C a l.R p tr . 799, 13 C.A.3d 95.

2. Purpose
T he  purpose of Sub le tt ing  nnd Subcon­

tracting  P a ir  P ractices Act wus not lim it ­
ed to provid ing the ..w ard ing authority 
w ith  opportun ity to approve substitute 
subcontractors, but also to protect the 
p u b l i c  and suhrontrru-tors from the evils'
attendant uuou practices of bid shopping 
and bid peddling subsequent to the award 
of prim e contract for a pub lic  fac ility . 
Southern C a lifo rn ia  Acoustics Co . v. C . V . 
H o lder, In c . (1909) 79 C a l.R p tr . 319, 40G 
P.2d 975, 71 C.2d 719.

$§ 4100.5. Application of chapterW ith the exclusion of that portion of work covering street lighting and traffic signals, this chapter does not apply to the balance of con­tracts for the construction, improvement or repair of streets or high­ways, including bridges.
(Added by Stata.1963, c. 2125, p. 4411, § 2. Amended by Stats.1972, c. 834, p. 
1488, § 1.)

Historical Note
The 1972 amendment inserted the ex c lu ­

sion of work covering street lig h t in g  and 
traffic  s igna ls and inserted the words "the 
balance of" preceding "contracts".

T he provis ions now eontnined in  this 
section were form erly contained in  § -1100 
p r io r to the 1963 amendment.

Library References
M un ic ip a l Corpora tions C=320 et seq. C .J .S . M un ic ipa l Corporations § 1142.
States C=90 et seq. C .J .S . States 154, 153, ICO.
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Div. 5 SUBLEI

I .  In general
B id  shopping is not again* 

when done by general contr 
contract for construction

§ 4101. L eg is la tiThe Legislature f peddling in connection public improvements workmanship to the d full benefits of fair co tractors, and lead to other evils.
(Added by Stats.1963, c

Fo rm er S 4101, enacted 1 
134, p. 981, § 4101, amc 
1945, c. 1380, p. 2576, § 1, i

M un ic ip a l Corporations © 
States <^>90 et seq.

In general I 
Definitions 3 
Purpose 2

I . In general
W here prim e contractor 

bid in  com p iling  its tota l I 
tion pro ject, but inadvct 
schedule mason on lis t o 
in bid, prim e contractor t 
liab le  to mason under Sul 
contracting F a ir  Prnoth 
detrim enta l reliance on po 
L . Sm it li Co., In c . v. R 
In c . (1977) 135 Ca l.R p tt 
735.

2. Purpose
Purpose of this Act is 

ticeH of bid shopping am 
connection w ith public 
Ray C it ie s  Paving & • 
Ile n s e l I ’helps Const. ' 
C a l.R p tr . 032, 50 C.A.3U



T itle  1 Div. 3 S l ’Hl.KTTlNCi AND SUBCONTRACTING § 4101
rly i-omniiK'd in tliis 
• 1963 amendment are 
tiim.ri

1.1041. o. 1283. p. 3230,

Corporations § 1142 et 

,04. 100, ICO.

lancc w it l i bid. Saliba- 
A llen  Eng ineer ing  Co. 

r. 700, 15 C.A.3d 93,

Subletting and Subcon* 
n ices Act was not limit- 
the awarding authority 
to approve substitute 

ut also to protect the 
itractors from the evils 
rad ices of bid shopping 
subsequent to the award 
t for a pub lic fac ility , 
iu Acoustics Co. v. C . V . 
0) 79 C u l.R p tr . 319, 450 
719.

e r in g  s t r e e t  l ig h tin g  
th e  b a la n c e  of con- 

r  o f s t r e e t s  o r  h ig h ­

ly  Stats.1972, c. 834, p.

I now contained in  this 
merly conta ined in  § 4100 
; amendment.

al Corpora tions § 1142. 
§ 154,155, 160.

Notes of Decisions
| .  In oeneral

)ti,| shopping is not again-' pub lic po licy Sa lihs-Kring lcn Co rp . v. A llen Engineer-
when done b> general emit m et,.r awarded mg Co . (1971) 92 C a l.I ip t r . 799, 15 C .A .
em itract fur construction "f freeway. 3d 95.

§ 4101. L eg is la tiv e  fin d in g ; bid sh o p p in g  and  bid pedd linghid

aT h e  L e g is la tu re  f in d s th a t  thev p ra c t ic e s  o f b id  sh o pp in g  an d  b id  
pedd ling  in conn ec tio n  w ith  th e  c o n s tr ij£ t if la il<a i4 « a J io n 1 and  r e p a i r  o f 
pub lic  im p ro v em en ts  o f te n  r e s u l t  inl_nnp|- n tipm v l o f m a te r ia l a n d  
w o rkm an sh ip  to  th e  d e t r im e n t o f th e  pub lic , d ep riv e  th e  pub lic  o f th e  
fu ll b en e f its  o f f a i r  c om p e ti tio n  am o n g p r im e  c o n tra c to r s  and  su bcon- 
tra c to rs ,  a n d  lead  to  in so lv en c ie s4^ o s s aOtjj v a 2 e ^ j ^ m o l o ^ ^ ^  an d  
o th e r  evils.
(Added by Stats.1963, c. 2125, p. 4411, § 4.)

Historical Note
Form er S 4101, caaeied by Stals.1943, c. 

134, p. 9S1, § 4101, amended by S la ts . 
1945, c. 1380, p . 2570, § 1, was renumbered

S 4103 and amended by Stats.1963, c. 
2125, p. 4411. § 4.

Library' References
M un ic ip a l Corporations C=320 ct scq. 
States 0=90 et seq.

C .J .S , M un ic ip a l Corporations J 1142 et 
seq.

C .J .S . States $§ 154, 155, 160.

Notes of Decisions
In general !
Definitions 3 
Purpose 2

1. In general
W here prim e contractor u tilized  mason's 

bid in com p iling  its tota l bid for construc­
tion pro ject, but inadvertently fa iled to 
schedule mason on lis t of subcontractors 
ia bid. prim e contractor could not bo held 
liab le to mason under Sub le tt ing  and Sub­
contracting F a ir  Practices Act. absent 
detrim enta l re liance on part of mason. C . 
1.. Sm ith Co .. In c . v. Roger Ducltnrme. 
Inc . (1977) 135 C u l.R p tr . 4S3, 65 C.A.3d 
735.

2. Purpose
Purpose of this Act is to prevent prac­

tices of hid shopping nnd bid peddling in  
connection w ith public works pro jects . 
Ray C it ie s  Paving & G rad ing . In c . v. 
ile n se l Phe lps Const. Co . (1976) 123 
Ca l.R p tr . 632, 5G C.A.3d 361.

T he  purpose of subletting and subcon­
tracting  fa ir practices act was not lim ited 
to prov id ing the awarding authority w ith 
opportun ity to approve substitute sub­
contractors. but also to protect the pub­
lic  and subcontractors from the ev ils a t­
tendant upon practices of bid shopping 
nnd hid peddling subsequent to the award 
of prim e contract for a puh lic fac ility . 
Southern Ca lifo rn ia  Acoustics Co . v. C . V . 
H o lder, In c . 11969) 79 Ca l.R p tr . 319, 456 
P.2d 975. 71 C.2d 719.

3. Definitions
"B id shopping", practice sought to be 

prevented hy th is Act, is use o f lowest bid 
already received by general or prim e con­
tractor to pressure other subcontractors 
in to  subm itting even lower bids. Bay C it ­
ies Puving A- Grading, Inc . v. Hensel 
P he lps Const. Co. (1976) 128 Ca l.R p tr . 
632. 56 C .A .3d 361.



§ 4102 PUBLIC W O R K . A N D  PURCHASES T itle  1

§ 4102. Renumbered g 4104 and amended by Stats.1963, e. 2125,p. 4411, § 5
§ 4103. Preservation of rights and remediesNothing in this chapter limits or diminishes any rights or reme­dies, either legal or equitable, which:(a) An original or substituted subcontractor may have against the prime contractor, his successors or assigns.(b) The State or any county, city, body politic, or public agency may have against the prime contractor, his successors or assigns, in­cluding the right to take over and complete the contract.
(Form erly § 4101, enacted by  Stats.1943, c. 134, p. 981, § 4101. Amended 
by Stats.1945, c. 1380, p. 257'’.. § l. Renumbered § 4103 and amended by' 
Stats.1963. c. 2125, p. 4411. § 4.)

Historical Note

Div. 5 SUBLE

The  1015 amendment, throughout the 
section, referred to the "general contrac­
tor" instead o f to the "contractor", and in 
subd. (b), it deleted "pub lic corporation" 
from the list o f po lit ica l bodies.

T h e  1915 amendatory net conta ined the 
fo llow ing provis ion : " If  any provis ion of 
th is  act, o r tin1 app lica tion thereof to any 
person or c ircumstance, is be lli inva lid , 
the remainder o f the act and the app lica ­
tion of such provis ions to persons or c ir ­
cumstances o ther than those as to which 
it  is held in va lid , sha ll not he affected 
thereby."

T he  1963 amendment substituted 
"prim e” for "general" preceding "contrac­
tor" in  both subdivis ions.

F o rm er S 4105, enacted by Stats.1943, c. 
134, p. 981, S' 4103, amended by Stats. 
1945, c. 1580. p. 2576, jj 3, was renumber­
ed § 4100 and amended by Stats.1963, c. 
2125. p . 4412, § 7.

D eriva tion : Stats. 1941, c. 1283, p. 3230, 
S 1.

Library References
M un ic ipa l Corporations 0=320 et seq. 
States 0=90 et seq. C .J .S , M un ic ip a l Co rpora tions a 1142 et 

seq.
C .J .S . States §§ 154.155. 160.

Notes of Decisions
I .  In  general

W here genera l contractors awarded 
prim e contracts form a lly so lic it bid from 
subcontractor us ing another subcontrac­

tor's b id in com puting prim e bid, xli£lfi-|S- 
"bid ch ise ling" forb idden by B id  L ist ing  
Law . 1'eopfe v. In la n d  "Bid Depository 
(1905) 44 C a l.R p tr . 200. 233 C,A.2d 851.

§ 4104. Identification of subcontractors by biddersA ny officer, department, board or commission taking bids for the construction of any public work or improvement shall provide in the specifications prepared for the work or improvement or in the gener­al conditions under which bids will be received for the doing of the work incident to the public work or improvement that any person386

m ak in g  a  b id  o r  o ffe r 
s e t  f o r th :

(a) T h e  n am e  a i 
s u b c o n tra c to r  w ho  wi 
p r im e  c o n t r a c to r  in  
p ro v em en t, o r  a  sub  
who, u n d e r  su b co n trf  
a n d  in s ta lls  a  p o rtio r 
ta i le d  d raw ing s  con' 
am o u n t in excess of 
to ta l  bid.

(b) T h e  p o rtio n  
c o n tr a c to r  u n d e r th i 
s u b c o n tra c to r  fo r  ea 
t r a c to r  in  h is  b id .
(Formerly § 4102, enr 
by Stats.1945, c. 1380 
Stats.1963, c. 2125, p. 
c. 1584, p. 3195, § 1

The  1945 amendment, 
quirod (lie name nnd local 
of business" of each sube 
of the name and locate 
shop, or office”. Refere 
tho "gcuernl contractor" 
"contractor". The pcrci 
was added. In  subd. (I 
made to work to be dou 
subcontractor "under this

F o r  partia l va lid ity  
1945 act. sec H is to r ic i 
4103.

T he  1963 amendment 
sentence of subd. (b) re 
ing of subcontractors.

Carpeting , su lile i o f subc

M un ic ipa l Corporation 
States C=98.



T itle  1 
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§ 4101. Amended 
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nded by Stats.1903, e.

1941, e. 12S3, p. 3230.

orporntions 5 1142 et 
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idden by B id  L is t ing  
dnnd B id Depos itorv 
200, 233 C.A.2d 831.

ersiking bids for the ill provide in the or in the gener- the doing of the that any person

D iv . S l’BLKTTINf; AM) S rilCO N TH A CTlN C 4104making a bid or offer to perform the work, shall, in his bid or offer, set forth:
(a)  1 hr n lnrr ' c ~ 1 — Tnri^_2l rnrtip rim ^ cn tra cto r  in or about the construction of the work or im­provement, or a subcontractor licensed by the State of California who, under subcontract to the prime contractor, specially fabricates and installs a portion or the work or improvement according to de- _lailed drawings contained in the plans and specifications, in an amount in excess of one-half of 1 percent of the prime contractor’s total b i d ^(b) The portion of the work which will be done by each such sub­contractor under this act. The prime contractor shall list only one subcontractor for each such portion as is defined by the prime con­tractor in his bid.

(Formerly Jj 4102, enacted by Stats.1943, c. 134, p. 981, § 4102. Amended 
by Stats.1945, c. 1380, p. 2576, £ 2. Renumbered § 4104 and amended by 
Stats.1963, c. 2125, p. 4411, § 5: Stats.1971, c. 37G, p. 743. § 1; Stats.1971, 
c. 15S4, p. 3195, § 1.)

Historical Note
The 1945 amendment, in subd. O il .  re ­

quired ;he m ime and location id  rlie "place 
of business" of each subcontractor instead 
of the name um l lo c it io n  of the "m ill, 
shop, or office". Reference was made to 
the "general contractor" instead of to the 
"contractor". T he percen tuge restriction 
was added. In  subd. (b). reference was 
made to work to be done by each "such” 
subcontractor "under this nci".

F o r  pa rtia l va lid ity provision of the 
4945 act. see H is to r ica l Note under !i 
4103.

T he  19(13 amendment added the second 
sentence of suhd. (bi relating to the lis t ­
ing  of subcontractors.

T ho  19“1 amendments inserted in suhd. 
(at subcontractor- licensed by tbe state 
who, tinder stiiioont ract to the prim e con ­
tractor, specia lly fabricate and in s ta ll a 
portion of the work or im provement ac­
cording to deta iled draw ings contained in 
the plans and specifications .

F o rm er > 4104, enacted by Stats.1943, e. 
134. p. 9S1, § 4104. amended by Stats. 
1945, c. 1380, p. 237(5. S 4. was renumber­
ed fi 4107 and amended by Stats.1903, c. 
2125. p. 4412. !i S.

Derivation: Stats.1941. c. 1283, p. 3230,

Cross References
Carpeting , sublet of subcontract, sec § 4107.2.

Library References
M un ic ipa l Corporations C=352. 
States C=9S.

Acceptance of bids 2 
Bid chiseling 5 
Construction and application I 
Designation of subcontractors 3 
Existence of subcontract 4

C .J .S . M un ic ipa l Corporations § 1151. 
C .J .S , States ${! 100 to 107.

Notes of Decisions
I .  Construction and application

A pub lic  hotly has ne ither the power nor 
tho obligation at tlu- tim e ot 01 
awarding tlie prim e lu t irract, to substitute 
iT L 'a lito ru ia  subcontractor in  place o f an

S87 "



§ 4104 PUBLIC W O R K  A N D  PURCHASES Title 1

out-of-state subcontractor whose li.d i 
not more than •> per c»p: low er than tIn
C a lifo rn ia  subcontractor mui 
4534 an ii t i lls  section"
I S , ' .

miiiiT TltTT 
I f  Ops.Atty.Got;.

J

2. Acceptance of bids
In  absence of nn agreement to the con- 

ir n r v  lis t ing  of subcontractor in prim e bid 
for pub lic school Coti.'t ruction was not an 
im p lied  uccep taw e o f  subcontractor's bid 
by peneriil contractor, since the lis t in g  by 
genera l con tractor o f  subcontractors lie 
intends to r tain is in  response to sta tu to ­
ry rommnr... and rannot reasonably he 
construed as an | r-xsiun o f aeceptnuce. 
Southern C a lifo rn ia  Acoustics Co. v . C . 
V . Ho lder. Inc . l l l l' iO l 79 C a l. I ip t r . 319, 
450 I '.2d 075, 71 CAM 710.

3. Dcsionntion of subcontractors
Prim e co n tra o o r . w h ich was to exca­

vate . by des ignating bo11, its e lf and paving 
subcontractor same line  in designation 
of subcontractors for paving and excavat­
ing  v io lated th is Act. I la v  C it ie s  I ’aving 
A: G rad ing , In c  v. lle u s c l P lie lp s Const. 
Co . (197G) 11*' C u l.R p tr . 032. 5G C.A.Sd 
301.

W here it was agreed that subcontractor 
wax to pave and prim e contractor was to 
excavate and prim e lom ra c to r  was w illin g  
to a llow  subcontractor to pave but sub- 
cout-nctor refused unless i l  was also 
awarded excavation work, there was no 
benefit of barga in to be recovered bv sub­
contractor; thus  it was not entitled to re­
cover from  prim e eontractor w liie li bad v i­
olated th is section by, in des ignating sub­
contractors , lis t in g  both itse lf and subcon­
tracto r ou same line  w ithout d iffe ren tia t­
in g  the work to be done li.v each. Id .

T h is  section does not require a prime 
contractor to li«r in h is bid hardware sup­
p lie rs who de live r packaged, fin ished hard­
ware to the jo b  site to be insta lled by 
someone o ther than the supp lie r . 40 
Ops .A tty .G en . 15. 2-7-<!7.

A. Ex istence of subcontract
W here p r im e contractor received unso-l 

lie ited  ora l hid for masonry work fro in l 
mason, figures subm itted were used by' 
prim e contractor in  com p iling  its tota l hid. 
a fter prim e contractor was awarded prime 
contract, it sent to mason a form of sub­
contract agreement for purpose of deter­
m in ing  terms and cond itions of irs offer

of performance, there was exchange of 
w ritings w liie li led in  preparation o f docu­
ment w liie li was fina lly  sent to mason, 
who signed it and returned it  to prim e 
contractor, but prim e contractor never 
signed it nnd informed muson that it could 
not proceed w ith  masonry work because, 
through prim e contractor's inadvertence, 
mason hnd not been scheduled as subcon­
tractor on hid proposal subm itted to ow n­
er and therefore could not he lega lly  u t i­
lised on pro ject, no subcontract existed 
between parties. C . L . Sm ith  Co .. Inc. v. 
Roger D uc lia rm e , Inc . (1977) 135 Ca i. 
R p tr . 4S3. 05 C.A.3d 735.

W here subcont ractor did not rely on any 
prom ise by school construction general 
contractor, but only ou the lis t ing  of sub­
contractors required by th is section and 
on restriction on general contractor's 
r igh t to change its listed subcontractors 
w ithout consent of school d is tr ic t under § 
4107, and general contractor ne ither ac­
cepted suheontractor’s offer, nor made 
any prom ise or offer to subcontractor in ­
tended to induce action or forbearance of 
n defin ite nnd substantia l character, sub- 
eontractor hail no cause of notion for 
breach o f contract against general con ­
tractor which obtained school d istrict's 
consent to change of subcontractors. 
Southern C a lifo rn ia  Acoustics Co . v. C . V . 
H o lder, In c . (19(191 79 C a l.R p tr  319, 450 
l'.2d 975. 71 C.2d 719.

A mistake, through w h ich  corporation 
subcontracting to do steel work on ju n io r  
h igh school aud itorium s and connecting 
shelter, for construction of wh ich another 
corporation aware of such m istake, had 
general contract w ith  school d istrict, 
seem ingly agreed to perform  for 537.700 
for work reasonably worth at least 
$47,000 because of fa ilure to exclude from 
subcontract steel decking specifica lly ex ­
cluded in subcontractor's o ra l bids, was so 
essential and fundamenta l t liu t parties’ 
m inds never met on subcontract us exe­
cuted and subcontractor was entitled to 
rescission thereof. R runzo ll Const. Co . v. 
G . J. W eisbrod In c . (1953) 2S5 I».2d 989. 
134 C.A  ,2d 278.

5. a id  chiseling
W here general contractors awarded 

prim e contracts fo rm a lly  so lic it low er hid 
from subcontractor using another subcon­
tractor's hid in com puting prim e h ill, there

i is "bid chiseling" forb idden hy H id L ist ing  
IL nw . I'eople v. In land R id Depository 
\( 19(15) 44 C u l.R p tr . 2<lG. 233 C.A.2d '51.

§ 4105 ) Cirpnmvention\t>f identification requirementsCirc invention by a general contractor who bids as a prime con­tractor o: the requirement under Section 410*1 for him to list his sub- 388

Div. 5 SLcontractors, by tl turn sublet portio the prime contrac shall subject sucf tions 4110 and 411 (Added by Stats.lt
Form er § 4105. ena 

134, p. 9S1. S 4105. an 
e. 1380, t). 2577. § rp. 257

M u n ic ip a l C o r p o r a r  
States <>109.

§ 4106. Fa:
IIf  a prime ct contractor specii tion of work to 1 of 1 percent of 1 fully qualified tc form that portioIf after awt p/T. ided for in of the work, sui named in Sectio

(Formerly § 410; 
by Stats.1945, c. 
Stats.1963, c. 212;

T he  1945 amendr 
eral contractor" in 
to r” and added the

F o r  partia l va lii 
1945 art. sec H is 
4103.

T he  1908 nniem li 
t io D ,  which previom 
contractor fails to : 
for nuv portion of

In general I 
Standing 2



p iepnru tinu  of docu- 
lllbv Si'll! lo  mason, 
*'i i i ii io d  it to 
in contractor never 
d mason tlm t it  could 
smir.v work because, 
.•I'lnr's inadvertence', 
scheduled as subeoc- 
nl submitted to own- 
I'l not be legally uti- 
vuhi ontraer existed 

1- Sm ith Co., in c . v 
H077) 135 Cal!

r did nor rely o d  any 
r iu is iru c t io n  general 
m the lis t in g  of sub- 
by i l i is section and 
general contractor's 
lis ted  subcontractors 
l io o l d is tr ict under { 
n trn e to r  ne ither ac- 
s offer, nor made 
to subcontractor in- 
>n or forbearance of 
m in i character, sub- 
muse of action for 
gainst general con- 
td school district's 
of subcontractors, 

eoustics Co . v. C . V.
!» C a l.R p tr . 319, 45G

which corporation 
steel work ou jun io r 
ins and countcting 
on of wh ich another 

sucli mistake, bad 
tb school d istrict, 
c-rforni for $37,700 

v worth at least 
ure to exclude from 
ting spec ifica lly cx- 
r's ora l bids, was so 
ental tlm t parties' 
subcontract as cie- 
:or was entitled to 
unzcll Const. Co, v. 
1935) 2S5 P.2d 089,

Title 1

>«• m -is r\r!;iiii"p 0f

ntraetnrs awarded 
ll.v so lic it lower bid 
tig another suheon- 
ing prim e bid. there 
dden by B id L isting 
nd B id Depository 
M , 233 C.A.2d 651.

in ts
ts a  p r im e  con- 
to  l i s t  h is  sub-

Div.  r> SUBLETTING A N D  SUBCONTRACTING § 4106contractors, bv the device of lisiinr nnother contractor who will turn sublet portion:! cBfUlituling theniiJjority of the  ̂work covered by the prime contract, ci-mii he .■r.n.̂ jprcri a violation of this chapter and shall subject such prime contractor to the penalties set forth in Sec- lio n s-1110 and 4111.
i Added by Stats.1963. c. 2125. p. 4411, § 6.)

Historical Note
F o rm e r  § 4105. enacted b v  S t i l l s .  1944, e. 

p. 9S], S 4105. a n i e n i e d  by S u i t s .1915, 
c. 1360, p. 2577. § 5, w a s  renum be red  S

-lion m id amended by Stnts.li)G3, e. 2120, p. 
4413, S 10.

M un ic ip a l C o r |iu ru lio n s  0575 . 
Sm tes 0=109.

Library References
C .J .S . M un ic ip a l Corporations ? 120S ct 

set).
C .J .S . Stutes 151. 153, 374 to 170.

§ 4106. F a i lu re  to  spec ify  su b co n tra c to r ;  p e r fo rm a n c e  o f w o rk ; 
s u b c o n tra c tin g  a f t e r  aw a rd

or ̂  a Pr‘me
c o n t r a c to r  sp ec if ie s m o re  th a n  one  s u b c o n tr a c to r  fo r  th e  sam e  p o r­
t io n  o f w o rk  to  be p e rfo rm ed  u n d e ii lh fL C on lra c t in  ex ce ss  o f pnp-hnTf.

V"’'™  '- ^ t r a c to r 's  tn ta l^h id . h e  a g re e s  th aU l£-  is 
fu ljy_gua]ifigd  to  p e r fo rm  th a t  po iT ion jT im sf i y ^ a a l ^ h ^ ^  
fo rm  Ih arno i- tm n  m m w i•If after award of contract such prime contractor shall, except as ovided for in Sections 4107 or 4109, subcontract any such portion of the work, such prime contractor shall be subject to the penalties named in Section 4111.
(Form erly § 4103, enacted by Stats.1943, c. 134, p. 981, S 4103. Amended 
by Stats.1945, c. 1380, p. 2570. § 3. Renumbered § 4106 and amended by 
Stats.1963, c, 2125, p. 4412, § 7.)

Historical Note
T he  1945 amendment referred to "gen- 

vra l I'O iitrac inr’’ instead of to "contrac­
tor" am i added the percentage lim ita t io n .

F o r  pa rtia l va lid ity provis ion of the 
1945 net, see H is to r ica l Note under J 
4103.

T h e  1903 nmendment rewrote the sec­
tion , w h ich  previously rend: “ I f  a general 
con tractor fa ils to specify a subcontractor 
fo r auv portion of the work to be per­

formed under tho contract in  excess of 
one-half ((£) of one per cent (1% )  of 
the general eont ractor's total hid, he 
agrees to perform  that portion h imself."

Fo rm er § 410G. enacted hy Stats.1943, c. 
134, p. 961, § 4100. amended hy Stats. 
1945. o. 13S0, p. 2577. $ 0, was renumber­
ed S 4110 am i ameuded h.v Stats.1903, c. 
2125, p. 4413, S 11.

D e r iva tion : Stats.1941, c. 1283, p. 3230.

In general I 
Standing 2

Notes of Decisions
I .  In general
•Where prim e com  ractor utilized mason's 

bid in  com p iling  its totul bid for construe-
389
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t io n  p ro ject, but inadverten tly  fa iled to 
schedule mason on lis t o f subcont motors 
in  bid. p r im e contractor cou ld not bo held 
lia b le  to niuson under Sub le tt ing  and Sub­
contracting  F a ir  P ractices Act, absent 
detr im en ta l re liance on part of mason. C . 
L . Sm ith Co ., In c ., v. R oger Ducbarm e, 
In c . (1977) 135 C a l.R p tr . 4S3, 65 C.A.3d 
735.

2. Standing
Where subcontractor was not designated 

or intended to perforin excavation work 
on pub lic contract, it bad no standing to 
contest whether or not prim e contractor 
im properly retained a subcontractor to 
perform  that work . Buy C ities Paving & 
Grad ing . In c . v. Hensel Phelps Const. Co. 
(1970) 128 C a l.R p tr . 632, 56 C.A.3d 361.

§ 4106.5. Renumbered § 4111 and amended by Stats.1963, c.2125, p. 4413, § 12
§ 4107. Substitution of subcontractors; consent; assignment of subcontract; subcontracting after awardNo prime contractor whose bid is accepted shall:(а) Substitute any person as subcontractor in place of the sub­contractor listed in the original bid, except that the awarding author­ity, or its duly authorized officer, may, except as otherwise provided in Section 4107.5.^ n ^ n p t o  th e ^ ubstitution of another person as a subcontractor: m(1) When the subcontractor listed in the bid after having had a reasonable opportunity to do so fails or refuses to a WHttpncontract, when such written contract, based upon the general terms, conditions, plans and specifications for the project involved or the terms of such subcontractor’s written bid, is presented to him by the prime contractor,(2) When the listed subcontractor becomes hankrimt or insolvent,or (3) When the listed gnhnmUraph^J'ailg ypfncpy tn fiqrfoiTO his subcontract, or(4) When the listed subcontractor fails ^
hnnd rpnnirpmpntc nf tKp prime contractor as set forth in Section 410'S, or (5) W hen the prime contractor demonstrates to the awarding au­thority, or its duly authorized officer, subject to the further provi­sions set forth in Section 4107.5, that the name of the subcontractor was listed as the result of arginaaverteni clerical errofl.gr(б) When the listed subcontractor is not licens£d_pursuant to the Contractors License Law , or 01 ^(7) When the awarding authority, or its duly authorized officer, determines that the work performed by the listed subcontractor is substantially unsatisfactory and not in substantial accordance with

390

the plans and specifi delaying or disruptirPrior to approv stitur.ion the awardi give notice in writin tor’s request to sub: notice shall be serve address of such sub< so notified shall hav objections to the si file such written ot consent to the subsl I f  written obje notice in writing o tractor of a hearing tor’s request for su(b) Permit ar transferred or allc original subcontrac of the awarding aut(c) Other tha changes or deviati tract any portion c prime contractor’s nate a subcontract
(Form erly § 4104, 1 
by Stats.1945, c. 13 
Stats.19G3, c. 2125. 
c. 889, p. 1889, § 1;

T he  1945 amcnilmei 
paragraph, referred t< 
tor" instead o f to  tip 
aubd. (b), reference 
"such" subcontract 1 
made to the o r ig ina l s 
in  the bid". In  suhd. 
prov is ion was added, 
added.

F o r  p a rt ia l va lid it; 
1945 not, see H is to i 
4103.

T he  1963 aincndmc 
tion, wh ich prev iously

"No genera l contrar 
ceptcd sha ll, w ithout 
awarding uu tho r ily . ei
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tractor w h s  not designated 
perform excavation work 
let, it lim l no .standing to 
or not prim e contractor 

uned n su lieontrnctor to

1-irk, lin y  C it ies  Paving & 
llc n so l Phe lps Const. Co 

R ptr. 633, r>0 C.A.3d 301.'

ed by Stats.1963, c.

psent; assignment of r awardall:in place of the sub- he awarding author- [s otherwise provided another person as a
d after having had a to execute a written n the general terms, ject involved or the ented to him by the
ankrupt or insolvent,
ifuses to  p e rfo rm  h is

refuses to meet the forth in Section 4108,
s to  th e  aw a rd in g  au- 
o th e  f u r th e r  provi- 
of th e  su b co n tra c to r  
T or, o r
nsed p u r s u a n t to  th e

y  a u th o r iz e d  officer, 
[ted s u b c o n tra c to r  is 
ia l a c co rd an c e  w ith

Div. f> SUBLETTING A N D  SUBCONTRACTING § 4107
th e  p la n s  a n d  sp ec if ic a tio n s, o r  th a t  th e  s u b c o n tr a c to r  is  s u b s ta n tia lly  
d e la y in g  o r  d is ru p tin g  th e  p ro g re s s  o f th e  w o rk .

P r io r  to  a p p ro v a l of th e  p r im e  c o n t r a c to r ’s re q u e s t fo r su ch  su b ­
s t i tu t io n  th e  aw a rd in g  a u th o r i ty ,  o r  its  d u ly  a u th o r iz e d  o fficer, sh a ll 
r iv e  n o t ic e in  w r it in g  to  th e  l i s te d snhi-ont.rartn r . J i f J h e p r im e  con tra  
t o r's remiPSl to  s nh<stittl^f> and  n f t h|p rr.r.gnra: fm- ciipfr r r q i r r *
TTolice s h a ll be s e rv ed  by  c e r t if ie d  o r  r e g is te r e d  m a il to  th e  la s t Known 
a d d re s s  o f su ch  su b c o n tra c to r .  T h e  l is te d  s u b c o n tr a c to r  w ho  h a s  been 
so n o tif ied  sh a ll h av e  fiv e  w o rk in g  d a y s  w ith in  w h ich  to  s u b m it w r it te n  
o b je c tio n s to  th e  s u b s t i tu t io n  to  th e  a w a rd in g  a u th o r i ty .  F a i lu re  to  
fiie  su ch  w r i t te n  o b je c tio n s  s h a ll c o n s t i tu te  th e  lis ted  s u b c o n tra c to r ’s 
co n sen t to  th e  su b s ti tu tio n .

I f  w r i t te n  o b je c tio n s  a r e  filed , th e  a w a rd in g  a u th o r i ty  sh a ll g ive 
n o tic e  in w r i t in g  o f a t  le a s t  f iv e  w o rk in g  d a y s  to  th e  lis te d  subcon ­
t r a c to r  o f a  h e a r in g  by t h e  a w a rd in g  a u th o r i ty  on th e  p r im e  c o n tra c ­
to r ’s r e q u e s t fo r  su b s ti tu t io n .

(b) P e rm i t  a n y  su c h  s u b c o n tr a c t  to  be v o lu n ta r i ly  a ss ig n ed  o r  
t r a n s f e r r e d  o r  a llow  i t  to  b e  p e r f o rm e d  b y  a n y o n e  o th e r  th a n  th e  
o r ig in a l s u b c o n tra c to r  l is te d  in  t h e  o r ig in a l b id, w ith o u t th e  con sen t 
of th e  aw a rd in g  a u th o r i ty ,  o r  i t s  d u ly  a u th o r iz e d  o ffice r.

(c) O th e r  th a n  in t h e  p e r f o rm a n c e  o f " c h a n g e  o rd e r s "  c au s ing  
ch an g es o r  d ev ia t io n s  f ro m  th e  o r ig in a l  c o n tra c t,  su b le t o r  su b con ­
t r a c t  a n y  p o r t io n  o f th e  w o rk  in  e x c e s s  o f  one-half o f 1 p e rc e n t o f th e  
p r im e  c o n t r a c to r ’s to ta l b id  a s  to  w h ic h  h is  o r ig in a l b id  d id  n o t d es ig ­
n a te  a  s u b co n tra c to r .
(Formerly § 4104, Enacted by Stats.1943, c. 134, p. 981, § 4104. Amended 
by Stats.1945, c. 1380, p. 2576, § 4. Renumbered § 4107 and amended by 
Stats.1963, c. 2125, p. 4412, § 8; Stats.1969, c. 332, p. 705, § 1; Stats.1974, 
c. 889, p. 1889, § 1; Stats.1975, c. 678, p. 1482, § 25.)

Historical Note

The 104.” amendment, in  the opening 
paragraph, referred to "general con trac­
tor” instead o f to the "eontroetor". In  
subd. (b), reference was made to any 
"such" subcontract and reference was 
made to the o rig ina l subcontractor " lis ted 
in the bid". In  suhd. (c), the percentage 
provis ion was added. A subd. (d) was 
udded. *

F o r  pa rtia l va lid ity  provis ion of the 
104.1 act, see H is to r ica l N ote under § 
4103.

The 1963 amendment rew rote the sec­
tion. w h ich prev ious ly read:

"No genera l contractor whose h id is ac­
cepted sha ll, w ithout the consent of the 
awarding authority , e ither:

"(a) Substitute any person os subcon­
tracto r in  p lace of the subcontractor desig- 
lim ed  in  the o r ig ina l bid.

"(b) P erm it any such subcontract to be 
assigned or transferred or a llow  it  to be 
perform ed by anyone other than (lie o r ig i­
na l subcontractor listed in  the bid.

"(c) Sub let or subcontract any portion 
of the work in  excess of one-half (% )  of 
one per cent (1 % ) of the general contrac­
to r’s tota l bid as to wh ich h is origiDa) bid 
did not designate a subcontractor.

"(d) T he  awarding authority mny con­
sent to the substitution of another person 
as n subcontractor, when 'the subcontrac­
to r named in  the bid after having had a 
reasonable opportun ity to do so, fa ils or 
refuses to execute a w ritten contract,

391



§ 4107
N o te  I
when said w ritten contract, baser) u|ion 
the general terms, conditions, p lan* and 
spec ifica tions for the project involved, nr 
the terms of such su h rn iitn if io r 's  w ritten 
hid, is presented to h im  hy the contrac- 
tor,"

T lic  190!) nniendinent rephrased suhd. 
tn t hy inserting  numbered subparagraphs; 
in the in troduetary irrnvisii.ni of suhd. (a), 
added the exception as to S •Hit” ..": in 
suhpur. 2 . added bankruptcv as a ground 
for substitution: in s" r ie il the subject
matter contained in siihpnrs, (5), (Ii). nnd 
(7): and substantia lly rewrote tire tirst
and second .semeaecx of the second para­
graph of suhd. (a) re lating to notice of 
prim e contractor's request to substitute,

PUBLIC W O R K  A N D  PURCHASES Title 1 Div, 5 SUBL

T ire  l i iT l  aivendtneut ineluded, throng!,• 
out tin- si-i-tiiut. fo llow ing '■awarding au­
thority". the w n ids "or its du ly authorize! 
o fficer": added the last two sentenees of 
the seennd latragrapli of suhd, la ) ;  and 
added the th ird paragraph suhd. (ai 
re lating to w ritten objections.

'l'he >975 nnteiulmcc.t amended the sec- 
titnt w ithout r-huuge in the text.

F o rm er j  -llu7. enacted hy Stats.1943, e.
l.'M. p. 9s1. * llu T . was renumbered $ 
111:.' nnd amended hy Stats.1963, c. 2125, 
p. 111.'!. Si 33.

D eriva tion ; S t a t s . l i i l l ,  c. 12S3, it. 323n. 
ii 1 .

Cross References
Contractors License Law , see Business and I'rofcssions Code $ 7UOO et sct|.

Library References
M un ic ipa l Corporations C=>371(1>. 
States C=>laSV-

C .J .S . M un ic ipa l Corporations § 120’s et 
seq.

C .J .S . States S.t) 174 lo  183.

Notes of Decisions
Burden of proof 9 
Construction and application I 
Damages 5 
Estoppel 8
Existence of subcontract 3 
Penalties fi 
Pleadings 7 
Purpose 2
Substitution of subcontractors 4

I .  Construction and application

W here prim e contractor utilized  mason's 
hid in  com p iling  its m in i hid for construc­
tion  pro ject, hut inadvertently  fa iled to 
schedule nmson ou lis t of suheontmeters 
in  bid, p rim e contractor could not he held 
liab le  to mason under Sub letting and Sub­
contracting F a ir  P ractices -let, absent 
detrim enta l re liance ou part of mason. <1. 
L . Sm ith Co ., Inc . v. Itoger Duclm rm e. 
Inc . (11)77) 18a C a l.R p tr . 4*8. (15 C .A ,lid  
735.

Even  if p rim e coa l ractor's hid had re­
flected savings afforded hy subcontract hid 
low er ilum  p la in t iff's hid, where p la intiff's 
name and umkc of mach inery it offered to 
supply were shown on hid form , prim e 
contractor w h ich  obtained perm iss ion, n it ­
er Award of contract, to use o il ie r  ma­
ch inery supplied by lower bidder vio lated 
S ub le t iing  and S nhco in ru r iin g  F a ir  P rac­
tices Act, in  absence of prim e com ractor's 
com p ly ing w ith  S 4107.5 procedures for

asserting c la im  of c le r ica l error, and 
p la in t iff was entitled to recover from 
prim e contractor the benefit of the bar­
gain it would have realized hnd it not 
liee ii w rongfu lly  deprived of subcontract. 
Coast Pump Associates v. Stephen T y le r 
Corp . (1970) 188 C a l.R p tr , SS. <32 C.A.dd 
121.

Once prim e contractor's hid lias been 
accepted for puh lic  pro ject, it  may not re­
tain new subcontractors o r substitute now 
snhrm itm otors for ex is ting  subcontractors 
w ithout approval of award ing authority . 
Ray C it ie s  F in in g  & G rad ing , Inc . v. 
I lease) Phelps Const. Co . (1970) 12s 
C u l.R p tr . (132, 5(1 C .A .lid  301.

A general contractor on a pub lic  con­
tract could not recover from a subcon­
tractor for breach of such subcontract 
where contractor failed to comply w ith 
app licab le provis ions of It 41110 et seq.. 
governing performance o f subcontracts hy 
n party other than o r ig in a l subcontractor 
listed in ils  hid. and where such vio lation 
was nit in tegra l and essentia l part of the 
tr iii is n c iio ii upon wh ich its  assorted cause 
of action was based. K ic lv  Co rp . v. G ib ­
son 1101151 I I  C a l.R p tr . 550. 231 (\A.2d 
lltl.

No eo iilra e io a l re la tionsh ip  is created 
I ii-1 ween spin m il ractor and general eim- 
I motor hy the subm ission hy general con- 
irae tn i of hid using suheont ractor's hid. 
i hough hid i- accented h.v awarding au­

thority . K losc v. Sequi 
School P is t . (1958) 23S 1 
A.2d 63G.

S u b co n tra c to r , w hose  n i 
w ith  b id  o f g e n e ra l con trt 
leg a l r ig h ts  as re su lt o 
genera l c o n tra c to r 's  h id  I 
t lio r it y . Id .

2. Purpose
Th is  section was into' 

orig inn l subcontractor age 
by another subcontracts 
Associates v, Stephen T y  
133 C a l.R p tr . SS, 62 C.A.3'

Purpose of th is  section 
contractor, once h is h id i 
substituting subcon tra ct 
orig ina l h id, except w ith 
tra d in g  ngencv is to pro 
contractor against replai 
another subcontractor o 
contractor. Bay C it ies  I ’ 
Inc . v. H ense l Phelps C  
128 C a l.R p tr . 632. 50 C.A .

3. Existence of subcontr;

\\ here prim e contract! 
lic ited ora l hid for mat 
mason, figures subm ittr 
prime contractor in  co in i 
after prim e contractor w 
contract, it  sent to mast 
contract agreement for 
m in ing terms nnd coud' 
of performance, there 
w ritings which led to p r  
ment which was finally 
who signed it and retu 
contractor, hut prime 
signed it  and informed ti 
not proceed w ith  niasoi 
through prim e contract 
tnnson had not been sel 
tractor on hid proposal 
cr nnd therefore could 
lized on pro ject, no si 
between parties. C . L . 
Roger D uclm rm e, Inc . 
R ptr. 483. 05 C.A.3d 735

No contractua l re lm i 
between subcontractor 
tractor hy the submittal 
tractor of hid using s 
though bid is accepted 
tlio r ity . K lose v. Set 
School P is t. (1053) 25: 
A.2d 030.

4. Substitution of subct
Unless a listed stilu 

insolvent or fn ils or rc 
w ritten contract for w 
fuses to meet the hoi
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of c ler ica l error, anil 
j;tit)cil to recover from 

the benefit of the bar- 
lave realized had it  not 
1 deprived o f subcontract, 
jueiutes v. Stephen T v le r  

C a l.I ip t r . SS. 62 C.A.Sd

ntractor's b id has been 
pro ject, it  may not re­

actors or substitute now 
r ex isting subcontractors 
of awarding authority, 

[ng A- G rad ing , In c . v. 
on.'.t, Co . (1!I7C) 12N 

\A.3d 301.

ractor on a puhlic con- 
reeover from a suheon- 
h o f such subcontract 
fa iled to comply w ith 

oils of S -JlitO et seq., 
lauce of suheont met s b i­
ll o r ig ina l subcontractor 
tnd where such vio lation 
nil essential part of the 
which its asserted cause 
ed. K ie l.v Corp . v. Gib- 
tl.K p tr. 539, 231 C.A.2d

relationship is created 
tetor and general eon- 
Jtnissiou bv genernl con­
ing subcont ractor's hid, 
opted hy uwardiag au­

thority- K losc i .  Sequoia T n io n  H igh  
Si'hooi I' is t. | IJl-l::» 2 :.s l*.2il .71.*, 11s l \  
A.2d 030.

Subcontractor. whose name is subm it led 
w ith  hid of general contractor, secures no 
legal rights as result of aei-eptam-e of 
general em it ractor's hid hy award ing au­
thority , Id .

2 . Purpose
T h is  section was intended to p ro to n  

o r ig ina l subcontractor again-t replacement 
by another subcontractor. Coast I'm np 
Associates v. Stephen T y le r Corp . (11170) 
133 C n l.K p tr . SS, 02 C.A.3d -121.

Purpose of th is section forb idding prim e 
contractor, once h is hid is accepted, from 
substitu ting  subcontractor designated in 
o r ig ina l h id , except w ith  consent o f con ­
tracting agency is to protect o r ig ina l sub­
contractor against replacement by e ither 
another subcontractor or hy the prim e 
contractor. lin y  C it ie s  Paving & G rad ing , 
In c . v. H ense l Phelps Const. Co . (197(1) 
12S C a l.R p tr . 032. .76 C.A.Sd 361.

3. Ex istence of subcontract
W here prim e contractor received unso­

lic ited  ora) iiid  for masonry work from 
tnnson. figures subm itted were used by 
prim e contractor in  com p iling  its totn l bid, 
a fter p rim e contractor was awarded p r im e 
contract, it  sent to mason a form  of sub­
contract agreement for purpose of de te r­
m in ing  terms nnd conditions of its o ffe r 
of performance, there was exchange of 
w rit ings w h ich  led to preparation of docu­
ment w h ich was f ilia lly  senr to mason, 
who signed it mid returned it  to p r im e 
contractor, hut prim e contractor never 
signed it  and informed mason that it  could 
not proceed w ith masonry work becuuse, 
through prim e contractor's inadvertence, 
mason had not been scheduled as subcon­
tractor on hid proposal submitted to ow n ­
er and therefore could not he lega lly  u t i­
lized on p r i ject. no subcontract existed 
between parties. C . L . Sm ith Co.. In c . v. 
Roger llu cha rm e , Itte. (1977) 133 Co l. 
R p tr . -IS3, (13 C .A .3d 733.

No contractua l re la tionsh ip  is created 
between suheont ract or anil genernl con ­
tractor hy the subm ission by general con ­
tractor of hid us ing subcontractor’s bid, 
though bid is accepted by nwnrd iug au ­
thority . K losc v. Sequoia Union H ig h  
School D is t . (1933) 23S P.2d 515. 118 C . 
A .2d CSC.

4. Substitution of subcontractors
Unless it listed subcontractor becomes 

inso lvent or fa ils or refuses to perform  n 
w r itten  eoiitriu.-i for work or fa ils o r rc- 
fuses to meet the bond requirements of

§ 4107
Note 4

th„ prim e emit ractor. Ih e  prim e contrac- 
tur may nut substitu te num ber sulienn- 
traetnr for the listed .suhem ilractor and 
tie- awarding autho rity  may not consent 
tu such a substitu tion u n t il the eontraet is 
presented to the listed subcontractor and 
lie . after having ha il a reasonable oppor­
tun ity to do so. fa ils  or refuses to execute 
the w ritten  contract. Southern C a lifo rn ia  
Acoustics Co . v. U . V . H o lder. In c . (1909) 
79 C a l.R p tr . 319. 450 P.2d 975, 71 C.2d 
719.

W here genera l contractor for school 
construction lis ted p la in t if f acoustica l tile  
suheont ractor as required by § 410-1 re­
qu ir ing  in c lus ion  o f names of subcontrac­
tors who are to perform  one-half of one 
percent or more o f construction work, and 
subcontractor nctiug  on assumption that 
its bid had been accepted refra ined from 
bidd ing on other construction jobs to re­
main w ith in  his bonding lim its , nnd gener­
a l contractor requested perm iss ion from 
school d is tr ic t to substitute another sub­
contractor. genera l contractor bad no 
right to substitu te another subcontractor 
in  place of the p la in t iff , nnd school d is­
tr ic t had tio r igh t to consent to that sub­
s titu tion . Id .

Con tractor could uot, w ithout consent of 
county san ita tion d is tr ict, substitute itse lf 
for "earth work" subcontractor named in  
h id on pub lic  work for performance of the 
"earth work" n fte r contractor declined to 
enter in to  contract w ith  subcontractor 
even though subcontractor was w ill in g  to 
ilo  so, and therefore, d is tr ict properly 
w ithhe ld  part o f contract p rice as penalty 
for contractor's v io la t ion  of his contrnet. 
Fred ,1. E a r ly , ,Tr., Co . v . County San ita ­
tion H is t . No. 2 of Los Angeles County 
(1903) 29 C a l.R p t r . 633, 214 C .A ^ d  505.

W here genera l contractor, in  m ak ing hid 
for repa ir of h igh  school, inadvertently in ­
serted w rong name for the e lectr ica l sub­
contractor. and hid of the one w rongfu lly  
named was ?500 h igher than bid of the one 
who was intended to be named, board of 
trustees had autho rity  to consent to sub­
stitu tion of proper name for the e lectrica l 
subcontractor. K losc v. Sequoia Union 
n ig h  Schoo l D is t . (1953) 25S I\2d 515,118 
C.A.2d 636.

A prim e contractor docs not v io la te this 
section, p roh ib it in g  substitution of subcon­
tractors once p r im e contractor's bid has 
been accepted, if  lie perm its a subcontrac­
tor to use udd itionn l subcontractors to 
perform  certa in  phases of the subcontract. 
50 Ops .A ttv .G en . 14, 8-9-67.

A pub lic  body has ne ither the power nor 
the ob ligation at the tim e of or after 
awarding the prim e contract, to substitute

393
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a Ca lifo rn ia  ss iliio n ira c to r in p lace of an 
out-of-stare Mil»-ontr:trtor whose Uitl is 
not more than 5 per c>*nt low er than the 
I ’t ilifo ru ia  suheotit ractor under it? 4104, 
4334 an il this section . IS  O ps .A tty .ticn . 
185.

5. Damages
In  notion hy gi-prral contractor fo r sub­

contractor's fa ilu re  in  honor h is hid to 
perforin certa in .«iib<-Miirarting work nt an 
a (treed priee, award ing  genera l contractor 
as damage-' the .*1111011111 representing the 
difference between the suheont ractor's hid 
and the actua l cost to the general con­
tractor for the perform ance of the job 
was proper where the genera l contractor 
made reasonable efforts to negotiate a 
contract w ith  o ther subcontractor but was 
unsuccessful in  do ing so. Noroross v. 
W in ters (1902) 25 C a l.R p t r . KM , 209 C . 
A.Lid 207.

tractor, as required by law . subm itted 
p la in t if f s  name among listed subcontrac­
tors, that p la in t if f read trade newspaper 
report and acting on assumption that its 
bid hnd been accepted, refrained from b id ­
d ing on o il ie r  construction jobs in  order 
to remain w ith in  bonding lim its , and that 
thereafter the general contractor request­
ed perm iss ion from school d istrict to sub- 
s iitu te  another subcontractor for the 
p la in t iff , wh ich consent was granted, 
p la in t if f stated a rouse of action against 
general contractor for breach of statutory 
ilu tv . Southern Ca lifo rn ia  Acoustics Co. 
v. C . V . Ho lder, Inc . (19G9) 79 C a l.R p tr . 
310, 450 I*.2d 975. 71 C.2d 719.

6, Penalties
W here general contractor entered into 

construction contract w ith  county before 
19(51 amendment to  $ 4100 (renumbered; 
see, now , $ 41101 and after effective date 
of section, contractor vio lated th is  section, 
county had right to recover the ten per­
cent pena lty provided for in  5 410G (re­
numbered; see. now , 5 4110) os amended, 
since no substantia l change in  the rights 
of contractors was made by the amend­
ment. 39 Ops.Atty.<5cn. 2S3.

8. Estoppel
Schoo l d is tr ict employee's advice to 

prim e contractor that it  should take no 
action to substitute subcontractor before 
contract was signed nnd that a request 
for substitution would be granted nfter 
contract was awarded did not estop school 
d is tr ict from assessing penalty against 
contractor for substitution of subcontrac­
tor where d is tr ict was w ithout power to 
perm it substitution . Mereo Const. E n g i­
neers, Inc. v. Los Angeles U n ified  School 
l>ist. o f Los Angeles County (19G9) 79 
C a l.R p tr . 23, 274 C.A.2d 154.

7. Pleadings

W here p la in t if f a lleged that it subm itted 
to general contractor for school construc­
tion a subcontract h id . that genera l con­

9. Burden of proof
P la in t iff who asserted v io lation by 

prim e contractor of Sub letting and Sub­
contracting F a ir  Practices Act did not 
have burden of proving defendant’s non- 
compliance w ith  Act. Coast Pump Asso­
ciates v. Stephen T y le r Corp . (19761 133 
C a l.R p tr . 88, 02 C.A.3d 421.

§ 4107.2. Carpeting; specifying labor subcontractor in bidN o subcontractor listed by a prime contractor under Section 4104 as furnishing and installing carpeting, shall voluntarily sublet his sub­contract with respect to any portion of the labor to be performed un­less he specified the subcontractor in his bid for such subcontract to the prime contractor.
(Added by Stats.1975. e. 271, p. 682, § 1.)

Library References
M un ic ipa l C o rpora tions 0=332. 
States C=9s.

C .J .S . M un ic ipa l Corporations ti 1151. 
C .J .S . States 6J K id lo  107.
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§ 4107.5. Cler:lit
ctThe prime conti ent clerical error in working days after ing authority give w ies of such notice tc in error and the inte tractor prior to bidA ny listed subcc tractor in accordant advertent clerical er time of the prime b' ing authority and t prime contractor's such listed subconti working days shall 1 advertent clerical erThe awarding a- Section 4107 and in ry, consent to the sul(a) I f  (1) thep ror and (3) the int the awarding authc parties may wish tc fact made, provided are filed within eig opening, or(b) If such aff the intended subcon tractor whom the pi not submit within si the prime contract claim of inadvertentIf  such affidavi intended subcontrai working days from the awarding autho to the prime conti awarding authority shall hold a public
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Clerical e rro r in listing subcontractor; objections by 
listed subcontractor; substitution of intended sub­
contractor

The prime contractor as a condition to assert a claim of inadvert­
ent clerical error in the listing of a subcontractor shall within two 
working days after the time of the prime bid opening by the award­
ing authority give written notice to the awarding authority and cop­
ies of such notice to both the subcontractor he claims to have listed 
in error and the intended subcontractor who had bid to the prime con­
tractor prior to bid opening.

Any listed subcontractor who has been notified by the prime con­
tractor in accordance with the provisions of this section as to an in­
advertent clerical error shall be allowed six working days from the 
time of the prime bid opening within which to submit to the award­
ing authority and to the prime contractor written objection to the 
prime contactor's claim of inadvertent clerical error. Failure of 
such listed subcontractor to file such written notice within the six 
working days shall be primary evidence of his agreement that an in­
advertent clerical error was made.

The awarding authority shall, after a public hearing as provided in 
Section 4107 and in the absence of compelling reasons to the contra­
ry, consent to the substitution of the intended subcontractor:

(a) If (1) the prime contractor, (2) the subcontractor listed in er­
ror and (3) the intended subcontractor each submit an affidavit to 
the awarding authority along with ■such additional evidence as the 
parties may wish to submit that an inadvertent clerical error was in 
fact made, provided that the affidavits from each of the three parties 
are filed within eight working days from the time of the prime bid 
opening, or

(b) If such affidavits are filed by both the prime contractor and 
the intended subcontractor within such specified time but the subcon­
tractor w h o m  the prime contractor claims to have listed in error does 
not submit within six working days, to the awarding authority and to 
the prime contractor, written objection to the prime contractor’s 
claim of inadvertent clerical error as provided in this section.

If such affidavits are filed by both the prime contractor and the 
intended subcontractor but the listed subcontractor has, within six 
working days from the time of the prime bid opening, submitted to 
the awarding authority and to the prime contractor written objection 
to the prime contractor's claim of inadvertent clerical error, the 
awarding authority shall investigate the claims of the parties and 
shall hold a public hearing as provided in Section 4107 to determine
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§ 4107.5 PUBLIC WORK AND PURCHASES Title 1 Div. 5 SUB
the validity of such claims. Any determination made shall be based 
on the facts contained in the declarations submitted under penalty of 
perjury by all three parties and supported by testimony under oath 
and subject to cross-examination. The awarding authority may. on 
its own motion or that of any other party, admit testimony of other 
contractors, any bid registries or depositories, or any other party in 
possession of facts which may have a bearing on the decision of the 
awarding authority.

(Added by Stats.1969, c. 332, p. 706, § 3.)

Cross References

Perju ry  and subornation of perjury, see Penal Code § 11S et set].

Notes of Decisions

I. In general

Even if prime eontm otor’s bid lind re ­
flected savings afforded by subcontract bid 
lower than plnintiff's bid, where plaintiff's 
name nnd mnkc of machinery it offered to 
supply were shown on bid form, prime 
contractor whicli obtained permission, nft- 
er award of contract, to use other ma­
chinery supplied by lower bidder violated 
Subletting and Subcontracting F a ir  P rac ­

tices Act, in absence of prime contractor's 
complying with this section procedures for 
usserting claim of clerical error, and 
plaintiff was entitled to recover from 
prime contractor the benefit of the ba r­
gain it would have realized hnd it not 
been wrongfully deprived of subeoutraet. 
Coast Pump Associates v, Stephen Tyler 
Corp. (1970) 133 Cul.Rptr. SS, 03 C.A.Sd 
421.

§ 4108. Subcontracto rs’ perform ance bonds
(a) It shall be the responsibility of pacfcgnhcontrartnr submitting 

hifjc; in n primp contractor to be prepared to enhmit faithful p^-fr^yn. 
ancp anrl^navrnpnt hnnri nr frprnie-if cn roqnoc+nd by the prime con­

tractor.

(b) In the event any subcontractor submitting a bid to a prime 
contractor does not, upon the request of the prime contractor and at 
the expense of the prime contractor at the established charge or pre­
mium therefor, furnish to such prime contractor a bond or bonds is­
sued by an admitted surety wherein the prime contractor shall bo 
named the obligee, guaranteeing prompt and faithful performance of 
such subcontract and the payment of all claims for labor and materi­
als furnished or used in and about the work to be done and performed 
under such subcontract, the prime contractor may reject such bid and 
make a substitution of another subcontractor subject to the previ­
sions of Section 4107. Such bond or bonds may be required at the 
expense of the subcontractor only if the prime contractor in his writ­
ten or published request for subbids (1) specifies that the expense for 
such bond or bonds shall be borne by the subcontractor and (2) clear­
ly specifies the amount and requirements of such bond or bonds.

(Added by Stats.1963, c. 2125, p. 4412, § 9. Amended by Stats.1974, c. 544, 
p. 1248, § 6.)

The 1974 amendment 
ment bond" for "lull 
bond".

Payment bond for public

.Municipal Corporation 
States ©=101.

I. In general

Even though general 
contracted to perform w 
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§ 4109. Cond

un
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sity.
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age provisions.

For partial validity 
1945 act, see Historic 
4103.

Municipal Corporation 
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C.J.S. Municipal Cor
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deprived of subcontract, 
locialcs v. Stephen Tyler 
1 Cal.Iiptr. 88, 02 C.A.3d

intractor submitting 
lit faithful perform- 
1 by the prime con-

ng a bid to a prime e contractor and at 
shed charge or pre- 
a bond or bonds is* 
contractor shall be 
lful performance of 
r labor and materi- 
ione and performed 
reject such bid and 
bject to the provi­
be required at the 
tractor in his writ- 
hat the expense for 
tctor and (2) clear- 
id or bonds, 

by Stats.1974, c. 544,

Historical Note

Form er si 41ns, enacted hy S la ts ,1015. o. 
13.MI, p. 2577. S 7, was rciinnilicred <i -1113 
iiikI amended h.v Stats.lOO.'i, e. 212.", p. 
mu. «14.

Cross Referencesf
Payment bond for public works, see Civil Code S 3247 et .seq.

The 1374 amendment substituted ••pay­
ment bond" for "labor and materials 
bond",

Lib rary References

Municipal Corporations 0=311 et seq. C.J.S. Municipal Corporntions 5 1171 et
S tates C= ]ltl. seq.

c I s; tut .tc

Notes of Decisions

I .  I n  g e n e r a l
Even though (teueral contractor wliieli self aaainst loss resulting from non-per-

eomraeted to perform work for tittbli   formaiiee. and surety which issued $2,500
lejje eotthl have required delivery of per- bond on behalf of suheont ractor was not
formalin, bond by subcontractor under thereby relieved of liability on sueli bond,
this section, such a bond was not ueneral llailcy-Sperbcr. Inc. v. Yoseinitc (197G)
emu racto r's sole means of protecting it- 134 C al.ltp tr. 740, 04 C.A.3U 725.

§ 4109. Conditions under which subcontract perm itted a fte r fail 
ure to designate subcon trac to r in bid

Subletting or subcontracting of any portion of the work in excess 
of one-half of 1 percent of the prime contractor’s total bid as to 
which no subcontractor wa** the original bid shall only
be permitted in cases nS^HAlic emerggp^' or necessity, and then only 
after a finding reduced to’yTl'l H ull 5sa public record of the awarding 
authority setting forth the facts constituting the emergency or neces- 
sity.

(Formerly § 4105, enacted by Stats.1943, c. 134, p. 981, § 4105. Amended 
by Stats.1945, c. 1380, p. 2577, § 5. Renumbered § 4109 and amended by 
Stats.1963, c. 2125, p. 4413, § 10.)

Historical Note

The 1045 amendment added the percent- 
iirc provisions.

For partial validity provision of the 
1045 act, sen Historical Nolo under S 
4103.

Lib rary

Municipal Corporations C=353.
States C=>105.
C.J.S. Municipal Corporations *> 1182.

397

The 1003 amendment referred to "prime 
con tracto r'-" instead of "general contrac­
to r's" .

Derivation: Stats.1941, c. 12S3, p. 3230, 
S 3.

References

C.J.S. Schools and School D istricts § 
■"til.

C.J.S. S tates g ICO.



§ 4110 PUBLIC WORK AND PURCHASES§ 4110. Violation of chap ter as con trac t violation; hearing ; can­
cellation; penalty

A  prime contractor violating any of the provisions of this chapter 
violates his contract and the gwarrjjpcr authority rr.ay exercise the op­
tion, in its own discretion, of Cl ■ / c a n c e l l i n g  his rnnt-rac^ijJ(9) assess^ 

ing the prime contractor a penalty in an amount of not more th 

peirer^iio M h £ ljjiMUlLtiLj^ie-SUhflEiBto6LtittSk£?' an^ penalty 
shall be deposited in the fund out of which the prime contract is 
awarded. In anv proceedings under this section the prime contractor 
shall be entitlecrto a^ubiic hearing and to five days’ notice of the 
time and place thereof.

(Formerly § 4106, enacted by Stats.1943, c. 134, p. 981, § 4106. Amended 
by Stats.1945, c. 1380, p. 2577, § 6; Stats.1961, c. 1963, p. 4140, § 1. Re­
numbered § 4110 and amended by Stats.1963, c. 2125, p. 4413, § 11. 
Amended by Stats.1969, c. 332, p. 706, § 2.)

Historical Note

malty I

Tlio 1945 amendment, in the first sen­
tence. referred to "(teneral contrnetor" in­
stead of ''contrnc'.or". Th e  second sen­
tence. which declared that uftcr n viola­
tion the contrnetor could not recover for 
any of the materials furnished on the 
puhlic work or improvement, was deleted, 
and n second nnd tiiird sentence were sub­
stituted which provided tliut the penalty 
would he 20 percent of the amount of the 
subcontract nnd that the penalties re­
covered would he paid to the state trea­
surer who would deposit them in the gen­
eral fund.

For partial validity provision of the 
1945 act, sec Historical Note under § 
•1103.

The 1961 amendment gave the awarding 
authority the option of canceling the con­
tract or ussessiug a penalty of not more 
than Id percent of the amount of the sub­
contract or both, and provided that the 
penalty would be deposited in the fund out 
of which the contract was awarded.

The 1903 amendment referred to "prime 
contractor" instead of "general contrac­
tor".

The 1909 amendment deleted subsec. (3) 
which contained uu option of both cancel­
ling the contract and assessing the penal­
ty und uddcd the second sentence.

□erivation:
3230, § 1.

Stats.1941, c. 1283, p.

Cross References

Circumvention of identification retpiirements, see § 4105.

Lib rary References

Municipal Corporation!] ©=>375. 
Stutes ©=>109.

C..I.S. Municipal Corporations 8 120S et
seq.

C..J.S. States §8 151. 153, 174 to 170.

Notes of Decisions

Construction and application 
Liquidated damages 5 
Mistake 4
Status ot subcontractor 3 

Validity I
Withholding contract price 6

I. Validity

This section authorizing nwnrding au­
thority. in its discretion, to assess lOCr 
penalty against prime contractor w h o  vio­
lates the provisions of Chapter 2 violates 
due process in that it dues not provide

Div. 5 SUBL

any opportunity to tin 
present any facts or org 
the exercise of that dis> 
predicated. Merco Const 
v. Los Angeles Unified St 
Angeles County (19C9t 
274 C.A2d 154.

2. Construction and appl

A  genernl contractor 
tract could not recover 
tractor for brench of 
where contractor failed 
applicable provisions of 
governing performance o a party other thou origi 
listed in its bid, and wit 
was on integrnl and ess 
transaction upon which 
of action was based. K  
aon (1965 ) 41 Cal.Rptr 
39.

Where genernl contra 
construction contract w  
1961 amendment to this 
effective date of section, 
ed 8 4107, relating to ) 
work done by subcontn 
right to recover the te 
provided for in this sei 
since d o  substantial clu 
of contractors was m o  
ment. 39 Ops.Atty.Geu.

3. Status of subcontrac

N o  contractual relat:
between subcontractor 
tractor by the submissi 
tractor of bid using s 
though bid is accepted 
thority. Klose v. S d  
School Dist. (1953) 25' 
A 2 d  630.

Subcontractor, whose 
with bid of general con 
legal rights as result 
general contractor's bi 
thcrity. Id.

4. Mistake

A  mistake through 
subcontracting to do si 
high school uuditoriui§ 4111. Viol

Violation of tl 
ing w ith Section 7 
Code constitutes

398
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BS Title 1

!meut gave the awarding 
on of canceling the eon- 
; a penalty of not more 
f the amount of the nub- 
and provided that the 

deposited in the fund out 
act was awarded.

ment referred to "prime 
id of "general eontrac-

inent deleted subsee. (3) 
n option of both enuccl- 
and assessing the penal- 
■cond sentence.

ats.1941, c. 1383, p.

Div. 5 SUBLETTING AND SUBCONTRACTING § 4111

Corporations § 1208 et 

151, 153, 174 to 17C.

horizing awarding au- 
retion, to assess 109c 
ne contr '.ctor who w o ­
of Chapter 2 violates 

it it does not provide

any opportunity to the row ractor to 
present any fuels nr arguments on wliieli 
the exercise of that discretion might ha 
predicated. Merco Const. Engineers, Inc. 
v. l.os Angeles Unified School ltist. of Los 
Angeles Coutnv (1HW) 71) Cal.Rptr. 23, 
o?l C.A.2d 154.

2. Construction and application

A  general contractor on a public con­
tract could not recover from a subcon­
tractor for breach of such subcontract 
where contractor failed to comply with 
applicable provisions of § 4100 et seq., 
governing performance of subcontracts by 
r party other than original subcontractor 
listed in its bid. and where sueli violation 
was an integral and essential part of the 
transaction upon which its asserted cause 
of action was based. Kiely Corp. v. Gib­
son (1905) '1 Cnl.Rptr. 559, 231 C.A.2d 
39.

Where general contractor entered into 
construction contract with county before 
1901 amendment to this section and after 
effective date of section, contractor violat­
ed § 4107, relating to public construction 
work done by subcontractors, county bad 
right to recover the ten percent penalty 
provided for in this section, as amended, 
since 110 substantial change in the rights 
of contractors was made by the amend­
ment. 39 Ops.Atty.Gen. 283.

3. Status of subcontractor

N o  contractual relationship is created 
between subcontractor and general con­
tractor by the submission by general con­
tractor of bid using subcontractor’s bid, 
though bid is accepted by awarding au­
thority. Klose v. Sequoia Union Iligli 
School Dist. (1953 ) 258 P.2d 515, 118 C. 
A.2d G36.

Subcontractor, whose n ame is submitted 
with hid of general contractor, secures no 
legal rights as result of acceptance of 
general contractor's bid by awarding au­
thority. Id.

4. Mistake

A  mistake through which corporation 
subcontracting to do steel work on junior 
high school auditoriums and connecting

shell cr, for const nidion of which another 
corporation, aware of such mistake, had 
general i-onir-ct w i l l ,  school district, 
seemingly agreed to perform for $37,700 
for work reasonably worth tit least 
$17,000 because of failure to exeludc from 
subcontract steel decking specifically ex­
cluded in subcont ractor’s ora! bids, was so 
essential and fundamental that parties' 
minds never met 011 subcontract as exc 
cuted and subcontractor was entitled to 
rescission thereof. Brunzell Const. Co. v. 
G. J. Welsh rod I d c .  (1955) 2S5 P.2J 9S9, 
134 C.A.2.1 27S.

Where general contrnetor, in muking bid 
for repair of high school, inadvertently in­
serted wrong n ume for the electrical sub­
contractor, nnd bid of the one wrongfully 
named was $300 higher than bid of the 
one w h o  was intended to he named, board 
of trustees bad authority to consent to 
substitution of proper n ame for the elec­
trical subcontractor. Klosc v. Sequoia 
U'uiou High School Pist. (1953) 25S P.2d 
515, IIS C.A.2d 636.

5. Liquidated damages

W here school district was specifically 
authorized by this section to provide for 
penalty for substitution or deletion of 
subcontractors, school district did not vio­
late Civ.O. § 1670 (repealed; see, now. 
Civ.C. § 1671) prohibiting contracts fixing 
damnges for breach of nn obligation when 
district assessed penalty against contrac­
tor for making substitution. Merco 
Const. Engineers, Inc. v. Los Angeles Uni­
fied School Dist. of Los Angeles County 
(19G9) 79 Cal.Rptr. 23, 274 C.A.2d 154.

6. Withholding contract price

Contractor could uot, without consent of 
county sanitation district, substitute itself 
for "earth work" subcontractor named in 
bid on public work for performance of the 
•'earth work” after contractor declined to 
enter into eoutrnct with subcontractor 
even though subcontractor was willing to 
do so, and, therefore, district properly 
withheld part of contract price as penalty 
for contractor’s violation of bis contrnct. 
Fred J. Enrly, Jr., Co. v. County Sanita­
tion Dist. No. 2 of Los Angeles Countv 
(1963) 29 Cal.Rptr. 633, 214 C.A.2d 505.§ 4111. Violation of chap ter as grounds fo r discipline

Violation of th is chap ter by a licensee under C hap ter 9 (commenc­
ing w ith Section 7000) of Division 3 of th e  Business and  Professions 
Code constitutes grounds for d isciplinary action by the Contractors



§ 4111 PUBLIC WORK AND PURCHASES Title 1

S ta te  License Board, in addition to the penalties prescribed in Section 
4110.

(Formerly § 4106.5, added by Stats.1961, c. 1963, p. 4141, § 2. Renumbered 
§ 4111 and amended by Stats.1963, c. 2125, p. 4413, § 12.)

Historical Note

T h e  1903 amendment referred to '‘Sec­
tion 4110" instead of "Section 410C".

Cross References

Circumvention of identification requirements, see $ 410.*.
Disciplinary proceedings against contractors, see Business and Professions Code $ TOO" 

et seq.
Subcontracting after award, sec § 4100.

Library References

Licenses 0= 11(5 ), 38. C .J.S . Licenses §§ 30, 43, 44.

§ 4112. Contrac to r’s noncompliance not defense in action by sub­
contractor

The fa ilu re on the p a rt of a contractor to comply w ith  any provi­
sion of th is chap te r does not constitute a defense to the con trac to r in 
any action brought against him by a subcontractor.
(Formerly § 4107, enacted by Stats.1943, c. 134, p. 981, § 4107. Renumber­
ed § 4112 and amended by Stats.1963, c. 2125, p. 4413, § 13.)

Historical Note

T h e  1963 net renumbered tins .section Derivation: Stnts.1941, c. 1PS3, p. 323<i. 
without changing the text. § 1.

Lib rary References

Municipal Corporations C= 3 7 K 1 ) .  C.J.S. Municipal Corporations § ICO'' et
States C=10SV't. seq.

C.J.S. States §§ 174 to 1S3.

Notes of Decisions

I. Construction and application 

In view of provision of this section tliut 
failure on the port of a public contractor 
to comply with certain provisions pertain- 
ing to transfer or substitution of subcon­
tractors other than original .suheontme­
lons listed in hid shall not constitute a de­
fense to the contractor iu uu.v action

brought uguinst him by a subcontractor, 
without such privilege having been extend­
ed to the general contractor, failure of 
contractor to comply would he deemed to 
bar his right to maintain a suit against a 
subcontractor for breach of contract. 
Kielv Corp v. (libsoii (1963) 41 Cal.Rptr. 
359, 231 C A L M  39.

§ 4113. Subcontractor; prime contractor
As used in this chapter, the word “subcontractor” shall mean a 

contractor, within the meaning of the provisions of Chapter 9 (com-

400

mencing with Section 
sions Code, who contr 

“Prime contract' 

rectly with the award 

(Formerly § 4108, addt 
4113 and amended by ! 
1974, c. 423. p. 1023,

Div. 5 CO>

The 1963 amendment 
paragraph wliieli defines 

lor”.

For partial validity p 
1915 act. see Historical 

4103.

Municipal Corporations 
States C=9ll et seq.

CONTRACTS
Sec.

4150. Exclusion of a
4151. Definitions.
4152. Applicability.
4153. Changes in ct

and standai
4154. Contracts; te

tracts; con

Chapter 2
§ I.

§ 4150, Exch
Construction c- 

tractor to be respoi 
to the work, whicl 
caused by an act 
amount, provided, 
accepted and appli* 
cations of the awa 
elude provisions fc 
this section shall



1ASES T itle  1
D iv .  .j CONTRACTOR'S RESPONSIBILITY § 4150

es prescribed in  Section

?• 4141, g 2. Renumbered 
12.;

and Professions Code § 709u

:ses 30, -33, 44.

lefense in action by sub-

compiy w ith  any provi- 
ise to the contractor in 
tor.
981, § 4107. Renumber- 

3, § 13.)

Stats.lO-tl, c. 12S3, ji. 3 0 .

ipal Corporations § 120s m  

s 174 to 1S3.

ist him bv o subcontractor, 
privilege having been pit mil 
nernl contractor, failure ef 
comply would be deemed to 
to nmiutaiu a suit against * 
for breach of contract 

Gibson (19G5) 41 Cal.Iiptr 
u’d 39.

itrac to r” shall mean a 
ns of Chapter 9 (com­

m e n c in g  with Section 7 0 0 0 ) of Division 3  of the Business and Profes­
sions Code, who contracts directly with the prime contractor.

."Prime contractor" shall mean tho contractor who contracts di­
rectly with the awarding authority.

t Fo rm e rly  $ 4108, added by S ta ts .1945, e. 1380, p. 2577, § 7. Renum bered § 
411:5 and amended by S ta ts .1963 , c. 2125, p. 4413, § 14. Amended by S ta ts . 
1974, c. 423, p. 1023, § 3 .)

H istorical Note

The 1903 amendment added (be second 
paragraph wliieli defines "prime contrac- 
u>r“.

For partial validity provision of the 
15(45 act, sec llisioricu) Note under § 
4iu::.

The 1974 amendment rewrote the first 
paragraph, wliieli previously read: "As
used in this chapter, the word 'subcon­
tractor' shall have the meaning given to it 
by the provisions of Chapter 9 of Division 
3 of the Business and Professions Code.”

Lib rary References

Municipal Corporations C = 3 2 G  ct seq. 
States C=9ll et scq.

C.J.S. Municipal Corporations 5 11-12 el 
seq.

C.J.S. States 5$ 134, 105. IGO.

Chapter 2.5
CONTRACTOR’S RESPONSIBILITY FOR WORK

Sec.

4150. E x c lu s io n  o f a c ts  o i God ; in su ra n ce .
4151. D e fin it io n s .

4152. A p p lic a b ility .
4153. Changes in  co n trac ts  to com ply w ith  env iro nm enta l req u irem en ts

and s ta n d a rd s .
4154. C o n tra c ts ; te rm in a tio n , am endm ent, o r m o d ifica tio n  o f p u b lic  con­

t ra c ts  ; com p etitive  b id s .Chapter 2.5 icas added by Stats.1971, c. 1703. p. 361/2,
§ 1.

§ 4150. Exclusion of acts of God; insurance
Construction contracts of public agencies shall not require the con­

trac to r to be responsible for the cost of repairing or restoring damage 
to the work, which damage is determ ined to have been proxim ately 
caused by an ac t of God, in excess of 5 percent of the contracted 
amount, provided, th a t the work damaged is built in accordance with 
accepted and applicable building standards and the plans and specifi­
cations of the awarding au thority . However, such contracts m ay in­
clude provisions for term inating th e  contract. The requirem ents of 
this section shall not be m andatory  as to construction contracts fi-
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§§ 3600 to 3802 GOVERNMENT c iRepealed ^
DIVISION 4.5. CONFLICT OF INTEREST [REPEALED]

Division i.5  uas repealed by Stats. 1981. c. 160. p. 96-J, § J.
§§ 360(1 to 3802. Repealed by Stats.1981. c. 160. p. 963. § 4

.  * ---

Chaptei
*> A

. . .  m u . p. 963, § 4

DIVISION 5. PUBLIC W O R K  AND PUBLIC PURCHASES

nergy Conservation Cont»—»-irn«* *— "

   u b l IC PURCHASE——K'cr See3.2. Energy Conservation Contracts................ •..................................................................... 4211
10.5. Target Area Contract Preference Act.................................................................................. 41
11. Child Care Facilities lor State Employees [Renumbered]................................................<512. Child Care Facilities tor State Employees.......................................................................... 4513. Withheld Contract Funds......................................................................................

14. Arbitration of Public Works Contract Claims.............

Section C H A P TER  2. SU BLETT IN G  AND SUBCONTRACTING Ivjcviion \

4114. Counties with population of 6,f'00,000 or more; delegation of awarding authority; procedure
§ 4107, Substitution of subcontractors; consent; assignment of subcontract; subcontracts after award *

Notes of Decisions a .*—3. Existence o f subcontract 
Mem —

Notes of Decisions 3. Existence o f subcontract
Merc listing o f  a  subcontractor's name by the prime 

contractor in its bid to  the public agency docs nol create a 
contract between subcontractor and prime contractor nor 
does it create any o 'her conimon-law right to maintain an 
action against the prime contractor and "duty '' created is 
purely a statutory one under Subletting and Subcontracting 
Fair Practices Act (5 *100 cl scq ) interior Systems. Inc.
v. Del E. W ebbCorp (I9M ) 175 Cal Rptr 301.121 CA .3d 312.

4.  ------
4. Substitution o f subcontractors

Substituted subcontractor on goscrnment construction 
project failed IP state claim against pnmc contractor for 
alleged breach o f duty under Subletting and Subcontracting 
Fair Practice Act (§ 4100 ct seq ) absent allegation that 
substitution was wrongful o r unlawful or that permission of

g 411* ~

 -

agency to substitute was wrong or unlawful or ab sr^
allegation o f any fact implying that substitution was un l»
ful o r wrongful and, in any event, complaint alleged il
statutory defense, i.e., that agency permitted substitution
because o f subcontractor's failure to  sign subcontract. Iniej
rior Systems. Inc v. Del E. Webb Corp. (1981) 175 Cal Rptr. 301. 121 C  A.3d 312.

Prime contractor. (V»a ■■ ■ '

.... ,.»oi| 175 Ol->•« a.->U J l J .

Prime contractor, faced with refusal by subcontractor 10
csccutc subcontract for certain underground work called far
in proposed project, was not required by this section to gut
subcontractor nonce of its request to  city development
agency for permission lo perform underground work w
question tisclf and did not breach a statutory duty to
subcontractor by substituting itself after affording subcon'
tractor a reasonable opportunity to perform work. W. J
Lewis Corp v. C. Harper Const. Co., Inc. (1981) 171 Cal Rptr 806, 116 C.A.3d 27.

   10 perform work. W ) permission of Cal R p m  .e  c l ^ ^ 0 0 " "  C °"

§  4" 4' COpUrocedur"i ,h  P0PUlali0"  ° f  M °0," " °  "  m° rC: dc,6Ka,io"  ° f  a* a' di"«  authority;

In counties with a population of (1.000,000 nr ~—  • iwarding authoritv.
 or more; delegation of awarding authority

In counties with a population of 0,000,000 or more, the county board of supervisors, whin it is the
awarding authority, may delegate iLs functions under Sections 4107 and 4110 to a hearing officer designated by the board.

The hearing officer shall m ak e  a  written recom~— 
of supervisors may a d n .o  *>-- mo**"- m

_ -----supervisors, whin it is the. — unaer Sections 4107 and 4110 to a hearing officer

The hearing officer shall make a written recommendation to the board of supervisors. The board
of supervisors may adopt the recommendation without further notice or hearing, or may set the matter for a de novo hearing before the board.

(Added by Stats.1982, c. 302, p. 1070, 5 1.)

C H A PTER  3. R E L IE F  O F  B ID D ER S  I R E P E A L E D ]

Former Chapter .1 was repealed by Stats,1981. e. iJ .i , p. 1801. 9 1.

Underline Indicates changes o r  additions by amendment50

o V K R N M E S T  c o d e

i:i)0  to 4208. Repealed

v. I>» Pub Con c §§ 5100 to1 
xiwmdmcnT of i 4201 by St.ts 1 
*4* h m  lubordinAted under Ihe •• 1

C H A P T E R  3.1. P R O ! 1

Regional notification t 

bility of section.
[4210. Regional notification c 

and sharing in costs; 

notice to member; a 
Permit to excavate; m

I 12IS.5. Repealed by Stals.19

thr tepeoled section, added by Slat 
«:33, |  I. amended by Stats. 1982. c. I 
(flited to local ordinance* rcquinng pu

9 1216. Regional notification c 

pation and sharing it 
tion number; notice

la) For purposes of this section

tl) "Inquiry identification num 
notification center to ever)' pers

(21 "Subsurface installation" n 
structure, except nonpressurized t 
drain lines, operated or maintains

|3) "Regional notification center 
of subsurface installations which 
►suiting subsurface installations, 
removal, relocation, or repair.

14) "Emergency" means a suddet 
demanding immediate action to prt 
mential public services. "Emergei 
soil or geologic movements, as wel

(b) Every owner of a subsurfac 
become a member of, participate in, 
of subsurface installations who are 
notification center, including, but n 
Underground Service Alert—Nortl 
California, on or after July 1, 1984, 
section and Section 4217.

(c) Except in an emergency, ever 
appropriate regional notification ce 
excavation, if the excavation will be 
known, to contain subsurface install, 
by tlie excavator. The regional notil 
Rie person who contacts the center , 
installation in the area of the propos

(d) Every person planning to con 
appropriate regional notification cent 
known, to contain subsurface installs 
by the excavator. The regional nolif

A»t«rt»ko * * * IndlcaU dotation, by
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I N T R O D U C T I O N

In  1 9 8 0 ,  Ih e  L e g is la t u r e  e n a c t e d  S e c t io n  7 0 9 9  o l  I h e  B u s i ­
n e s s  a n d  P r o l e s s i o n s  C o d e  as  part of  the  C o n t r a c t o r s '  L i c e n s e  
L a w ,  T h a t  la w  a u t h o r i z e d  t h e  Co n t r a c to r s '  State  L i c e n s e  B o a r d  
( C S L B )  to is s u e  C i t a t io n s ,  C o r r e c t io n  O r d e r s  a n d  C iv i l  P e n a lt ie s  
lor  v i o l a t i o n s  of  l a w s  p e r t a i n in g  to c o n t r a c t o r s .  T h e  C S L B  p a s ­
s e d  B o a r d  R u l e s  i m p l e m e n t i n g  I h e  C it a t io n  p r o c e d u r e s .  T h e s e  
rules i m p l e m e n t  th e  S la t e  L a w  a n d  the y  c a n  b e  l o u n d  as  B o a r d  
R u l e  N u m b e r s  8 0 3  to 8 0 6 .

S e c t i o n  I of t h is  b o o k le t  w ill  b e  a brie f  e x p l a n a t i o n  of the  
C ita t io n  P r o c e d u r e s .  S e c t i o n  II  is a list of  the  Sta tutes  a n d  the  
r e c o m m e n d e d  m i n i m u m  a n d  m a x i m u m  p e n a l t y  for e a c h .  S e c ­
t ion  I I I  is  a l i s t in g  o f  e a c h  Sta tu te ,  in  n u m e r i c a l  o r d e r  with  a 
brief e x p la n a t i o n  o f  the  w o r d i n g  of  lh at  S t a tu te .  W e  h a v e  a l s o  
i n c l u d e d  a n  A p p e n d i x  of v a r io u s  f o r m s  that m a y  b e  u t i l iz e d  b y  
the C o ntrac tor s '  S ta te  L i c e n c e  B c c r d .

T h i s  b o o k le t  m e r e ly  l i i g h l i g h l s  the  C it a t io n  p r o c e d u r e  a n d  the  
L a w s  that the p r o c e d u r e  is  i n t e n d e d  lo  e n f o r c e .  F o r  a d e t a i le d  
u n d e r s t a n d i n g  a n d  e x p l a n a t i o n  of  e a c h ,  w e  w o u l d  r e c o m m e n d  
that y o u  ut il ize the  s e r v ic e s  of  y o u r  attorn ey ,  or  in  the  a lte rn a ­
tive, rea d  I h e  B u s i n e s s  &  P r o f e s s io n s  C o d e  or t h e  B o a r d ' s  
R u l e s  a n d  R e g u l a t i o n s  t h e m s e l v e s .
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S E C T I O N  I 
C I T A T I O N  P R O C E D U R E

T h e  C i t a t io n  P r o c e d u r e s  b e i n g  i m p l e m e n t e d  b y  the  C S L B  are 
a n  a lternat iv e  to the  m o r e  for m a l iz ed  p r o c e d u r e s  that the B o a r d  
h a s  u s e d  in  the  p a s t .  P r e v io u s ly ,  the C S L B  h a s  fi led  a n  A c ­
c u s a t io n  to  rev ok e  or  s u s p e n d  a l icense  w h e n  t h e y  f o u n d  that a 
c on tr ac tor  h a d  v io l a t e d  the  la w .  T h i s  w o u l d  m e a n  that the  c o n ­
tractor w o u l d  h ire  a n  attorney  a n d  p r o c e e d  to  a n  A d m in is t r a t iv e  
H e a r i n g  in  o r d e r  to  d e f e n d  h im s e l f .  T h a t  p r o c e d u r e  w a s  c os t ly ,  
a n d .  i n  n u m e r o u s  in s t a n c e s ,  w astefu l.

T h e  C it a t io n  P r o c e d u r e  w o u l d  al low t h e  C o n t r a c t o r s ’ State 
L i c e n s e  B o a r d  to is s u e  a C i l a t i o n ,  r e q u ir in g  th e  C o n t r a c to r  lo  
d o  v a r io u s  t h i n g s .  It m a y  require h i m  to c orrect  a d e f ic ie n c y  in 
h is  c o n s t r u c t io n  p r o je c t ,  it m a y  require h i m  to p a y  a p e n a lt y  of 
5 5 0 . 0 0  to $ 1 , 5 0 0 . 0 0 ,  or  the  C itat io n  m a y  r e q u ir e  h i m  to d o  
b o t h .  I n  n o  e v e n t  c a n  a c itat io n  for a s i n g l e  c o n s t r u c t i o n  project  
h a v e  a  fine  in  e x c e s s  o f  $ 2 , 0 0 0 . 0 0 .  T h e  C i t a t i o n  s y s t e m ,  w h e n  
fu lly  i m p l e m e n t e d  a n d  the " b u g s "  w or k ed  o u t ,  w il l  a l lo w  the 
C 3 L B  to act i n  a m u c h  qu ic k e r  fa s h io n .  I s s u i n g  c i t a t io n s  wil l  be  
a m u c h  s i m p l e r  p r o c e s s .

A s  a n y  n e w  e n f o r c e m e n t  t o o l ,  it c a n  b e  b o t h  h e lp f u l  a n d  
s u b j e c t  to a b u s e .  T h e  prior u lt im ate  e n f o r c e m e n t  to o l  ut il iz ed  
b y  th e  C S L B .  g o i n g  to  a  fo r m a l  h e a r in g ,  w a s  c o s t ly  l o  I h e  C o n ­
tractor. Fu r t he r ,  in  m a n y  in s t a n c e s ,  the C S L B  w o u l d  u l i l iz e  Ih e  
fact that the  C o n t r a c t o r  h a d  v io late d  t e c h n ic a l  p o r t io n s  of the 
la w ,  for e x a m p l e ;  fa ilure  to  put  h is  L i c e n s e  N u m b e r  o n  Ih e  C o n ­
tract, or t h e  d a t e  o f  c o m p l e t i o n ,  to c o e r c e  t h e  C o n t r a c t o r  
in to  d o i n g  c erta in  corrective work that it c o u l d  n o t  otherw is e  
h a v e  h i m  d o .  I n  o rd e r  to d e f e n d  h im s e lf  t h e  C o n t r a c t o r  w o u l d  
h a v e  to  hire a n  attorney  a n d  p r o c e e d  to a f o r m a l  h e a r i n g .  T h e  
C i l a t io n  P r o c e d u r e  a l lo w s  the C S L B  to i s s u e  a  c iv i l  p e n a lt y  in 
n o m i n a l  s u m s  th e r e b y  e n f o r c in g  the law a n d  n o t  r e q u ir in g  the 
C o n t r a c to r  to e x p e n d  la rg e  s u m s  of m o n e y  in  d e f e n s e .

H o w e v e r ,  l ike  a n y  o the r  e nfo r c e m e n t  t o o l ,  t h e  C it a t io n  P r o ­
c e d u r e  is s u b j e c t  to a b u s e .  It is p o s s ib l e  that  C S L B  D e p u t ie s

will  i n d is c r im in a t e ly  write C i t a t io n s  a n d  that t h e  a m o u n t s  of  th e  
p e n a lt y  w o u ld  b e  e x c e s s iv e  i n  l ig h t  of  I h e  a l l e g e d  v i o l a t i o n .

T h e  C S L B  h a s  a t te m p te d  to i n s u r e  a g a in s t  s u c h  arbitrary u s e  
of  the  p r o c e d u r e  by  h a v i n g  their  C i t a t io n s  i s s u e d  b y  o n l y  D i s ­
trict O f f i c e s ,  rather l h a n  a J u n i o r  D e p u t y .  Fu rther ,  the  rules 
t h e m s e l v e s  h a v e  a b u i l t - in  a p p e a l  p r o c e d u r e .

I I  y o u  are i s s u e d  a C i t a t i o n ,  y o u  h a v e  v a r io u s  a lte rn at iv e s . 
Y o u  m a y  c h o o s e  to p a y  t h e  C iv i l  P e n a l l y  a n d  correct an y  d e ­
l i c a c i e s  that are a l le g e d  i n  t h e  C i t a t io n .  I n  the  a lternativ e ,  y o u  
m a y  w is h  to a p p e a l  all or  a n y  p o r t io n  of  the  C i t a t io n .  Y o u  c a n  
d o  th is  by  c h e c k in g  o i l  b o x e s ,  in  the  f o r m  that is  p r o v i d e d  
a l o n g  w ith  the C itat io n  ( S e e  A p p e n d i x  ” D " ) .

Y o u  m a y  a p p e a l  the fact that y o u  h a v e  n o t  v io l a t e d  the  B u s i ­
n e s s  &  P r o f e s s io n s  C o d e  S e c t i o n  that is c i t e d .  Y o u  m a y  a p p e a l  
the  a m o u n t  of the  C iv i l  P e n a l t y ,  the  O r d e r  of  C o r r e c t i o n ,  or  
b o t h .  T h i s  a p p e a 1 m u s t  b e  m a d e  i n  w rit in g  a n d  w it h in  fifteen 
( 1 5 )  d a y s .  If y o u  w is h  to  a p p e a l ,  y o u  will stil l  h a v e  the  o p p o r ­
tunity  to  b e  he ard  befo r e  a n  A d m in is t r a t iv e  L a w  J u d g e .  Y o u  
m a y  r epresent  yourself ,  or  h a v e  a n  attorney  r e p re se nt  y o u .

T h e  v a r io u s  for m s  that are  u s e d  b y  th e  C S L B  are e n c l o s e d  as  
a n  A p p e n d i x  to th is b o o k l e t .  Y o u  s h o u l d  l o o k  t h e m  o ve r  s o  y o u  
are fa m i l ia r  with what is b e i n g  u s e d .

It s h o u l d  b e  clearly u n d e r s t o o d  that th is  is  p r o b a b l y  the m o s t  
r e v o lu t io n a r y  e n f o r c e m e n t  t o o l  that h a s  b e e n  a f f o r d e d  to the  
C S L B  in  m a n y ,  m a n y  y e a r s .  T h e  in terp re ta t ion  a n d  i m p l e m e n t a ­
t ion  o f  these  p r o c e d u r e s ,  a s  w el l  a s  the force g i v e n  to t h e s e  
p r o c e d u r e s  b y  the O f l i c e  o f  A d m in is t r a t iv e  H e a r i n g s ,  is  n ot  d e ­
t e r m i n e d  at th is  t im e .  T h e  fu l l  i m p a c t  o l  I h e  n e w  C it a t io n  S y s ­
te m  m a y  not be  felt for a n u m b e r  o f  y ears.
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S E C T I O N  II 
S H O R T  T I T L E  O F  B U S I N E S S  A N D  

P R O F E S S I O N S  C O D E  S E C T I O N S  A F F E C T E D  
B Y  C I T A T I O N  P R O C E D U R E

7 0 6 8 . 2  

(  707Up

L e n g t h y  n o t ic e  of  M e c h a n i c ’ s  L i e n  L a w s

Y o u  m u s t  h a v e  the  p r o p e r  l ic e n s e  to  d o  w ork for 
w h i c h  y o u  ad v e r t is e .

C o n t r a c t in g  w it h o u t  a l i c e n s e  is a m i s d e m e a n o r .

O l f i c e r s ,  D ir e c to r s  a n d  R M O ' s  c a n n o t  i n d iv id u a l ly  
contract w it h o u t  their  o w n  l ic e n s e .

T w o  or  m o r e  i n d i v i d u a l  l i c e n s e e s  m u s t  h a v e  a jo in t  
ve n tu r e  l i c e n s e  to  w ork t o g e t he r .

I d e n t i f i c a t io n  r e q u ir e m e n t s  for w e l l - d i g g i n g  truck or 
r ig .

I d e n t i f i c a t io n  r e q u ir e m e n t s  for P l u m b i n g  C o n t r a c ­
tor's v e h ic le .

I d e n t i f i c a t io n  r e q u ir e m e n t s  for  C - 4 5  Electr ic a l S i g n  
C o n t r a c to r 's  v e h ic l e .

C o n t r a c t  m u s t  c o n t a i n  n o t ic e  of C ontrac tor s '  L i c e n s e

C o n t r a c t o r 's  id e n t i f ic a t io n  r e q u ir e m e n t s .

C o n t r a c t s  m a y  n o t  c o n t a in  a n y  i n d e m n i t y  a g a in s t  
n e g i i g e n c e  or  m i s c o n d u c t ,  or w aiv er  of l ien  r ig h ts .

R e q u i r e m e n t s  a n d  r e s p o n s i b i l i t i e s  o f  a q u a l i f y in g  
i n d i v i d u a l .

7 1 0 7

7 1 0 8  

'im .b

7 1 0 9

7 1 0 9 . 5

7 1 1 0

N o t i c e  r e q u ir e d  r e g a r d in g  lo s s  of R M O  or  R M E .  

C l a i m s  a g a in s t  l ic e n s e  b o n d  or  d e p o s i t .

Y o u  c a n n o t  refer to y o u r  l i c e n s e  b o n d  in  s e l l i n g  
j o b s .

A  l i c e n s e  is n o n - t r a n s f e r a b le  a n d  y o u  m u s t  carry it 
o n  the  j o b .

Y o u  m u s t  report  c h a n g e s  in  n a m e ,  a d d r e s s ,  of 
m a n a g i n g  p e r s o n n e l .

A b a n d o n m e n t  o l  a pro ject .

D i v e r s i o n  of  f u n d s .

P r im e  contractor  m u s t  p a y  s u b s  w it h in  1 0  d a y s  of 
rece ipt  f r o m  o w n e r .

Y o u  c a n n o t  w i ll fu lly  d is r e g a r d  the  p l a n s  a n d  s p e c i f i ­
c a t io n s .

V io l a t io n  o f  safety p r o v i s io n s  of  L a b o r  C o d e .

V i o l a t i o n  o f  S t a t e ,  C ity  or  C o u n t y  B u i l d i n g  a n d  
S a f e t y ,  H e a lt h  a n d  Safety . C iv i l ,  or  W ater  C o d e s .

L a w
' 7 1 1 0 . 1  Y o u  c a n n o t  requir e  a re le ase  of  c l a i m s  o n  w a g e s  

u n le s s  fu ll  p a y m e n t  is m a d e .

Y o u  m u s t  k e e p  r ecords  of al l  tr a n s a c t io n s  o n  a j o b  
a n d  m a in t a in  t h e m  for three y ears  afterw ards.

F a i lu re  to c o m p l e t e  for the con tr ac t  p r ic e .

A v o i d i n g  o b l i g a t i o n s  or  sett l ing  for lest; th a n  the  
a m o u n t  o w e d .
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7 1 1 4 A l l o w i n g  a n  u n l i c e n s e d  i n d i v i d u a l  l o  u s e  y o u r  
l i c e n s e .

7 1 1 6 W i l l f u l  or f r a u d u le n t  acts .

7 1 1 7 C ont r a c to r  m u s t  act in  the  n a m e  of the  l i c e n s e e .

7 1 1 7 . 5 In a c t iv e  l i c e n s e s .

7 1 1 8 C o n t r a c t i n g  w ith  a n  u n l i c e n s e d  c ontractor .

7 1 1 9 F a i lu re  to  d i l ig e n t ly  c o m p l e t e  a pro je ct .

7 1 2 0 F a i lu r e  to p a y  m o n e y  w h e n  d u e .

7 1 2 3 C r i m i n a l  c o n v i c t i o n s .

7 1 2 5 R e p o r t in g  W o r k e r 's  C o m p e n s a t i o n  Carrier .

7 1 5 4 E m p l o y i n g  a n  u n r e g i s t e r e d  h o m e  i m p r o v e m e n t  
s a l e s m a n .

7 1 5 7 N o  k ic k b a c k s  o i  c o m p e n s a t i o n  to c u s t o m e r s .

7 1 5 8 F a ls e  certificate of c o m p l e t i o n .

7 1 5 9 R e q u i r e m e n t s  of  H o m e  I m p r o v e m e n t  C o n t r a c t s .

7 1 6 1 F a ls e ,  f r a u d u le n t  or d e c e p t iv e  a d v e r t is in g .

7 1 6 7 R e q u i r e m e n t s  of s w i m m i n g  p o o l  c on tr ac ts .

7 1 6 8 C o p y  of  s w i m m i n g  p o o l  contract m u s t  b e  g iv e n  to 
b u y e r  at s i g n i n g .

6

n m

10 ,

S E C T I O N  III
______________ P R O F E S S I O N S

A N D  R E C O M M E N D E D  C I V I L  P E N A L T I E S

-I CT..-. • C 
B U S I N E S S  A N D  P R O F E S S I O N S  C O D E  S E C T I O N S
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7 0 1 8 . 5  S S O . 0 0 - S 1 5 0 . 0 0  

T h e  S la t e  C o n t r a c to r s '  B o a r d  h a s  p r e p a r e d  a l e n g t h y  fo r m
e nt it le d  " N o t i c e  to  O w n e r "  w h i c h  c lear ly  d e s c r i b e s  in  c o m m o n  
la y m e n ' s  l a n g u a g e  the  p e r t in en t  p r o v i s i o n s  of I h e  C a l i fo r n ia  
m e c h a n i c s '  l i e n  la w s  a n d  the r ights a n d  r e s p o n s ib i l i t ie s  o f  a 
p r o p e r ly  o w n e r  a n d  a con tr ac tor  u n d e r  t h e s e  la w s .  T h i s  a ls o  
i n c l u d e s  I h e  p o s s ib i l i t y  of  f i l i n g  a c on tr ac t  w ith  t h e  c o u n t y  
r ec ord er  a n d  th e  r e c o r d in g  o f  c on tr ac tor 's  p a y m e n t  b o n d  for 
p r iv ate  work in  I h e  c o u n t y  r ec o rder's  o ff ic e .  E a c h  l i c e n s e d  c o n ­
tractor m u s t  g iv e  a c o n y  of  th is  " N o t i c e  to  O w n e r "  to the  
o w n e r ,  h i s  a g e n t ,  or  t h e  p a y e r ,  b efor e  e n t e r in g  in to  a contract 
w ith  a n  owner fnr w o rk for w h i c h  a c on tr ac tor's  l ic e n s e  is  re­
q u i r e d .

7 0 2 6 . 7  S 5 0 . 0 0 - S 1 5 0 . 0 0
It is  a m i s d e m e a n o r  for a n y  p e r s o n  to  adve rt ise  for c o n s t r u c ­

t io n  or for w ork of  i m p r o v e m e n t  c o v e r e d  b y  state la w  u n l e s s  he  
h o l d s  a v a l id  l i c e n s e  in  the  c la s s i f ic a t io n  s o  a d v e r t is e d .  T h e  
e x c e p t io n  to th is  rule  is that a  l i c e n s e d  b u i l d i n g  or e n g i n e e r i n g  
c on tr ac tor  m a y  ad vert is e  a s  a g e n e r a l  c o n t r a c to r .  For  the  p u r ­
p o s e s  of th is  r u le ,  " a d v e r t i s e "  is  g iv e n  b r o a d  in te rpretat io n .

7 0 2 8 .  S 5 0 . 0 0 - S 5 0 0 . 0 0
C o n t r a c t in g  w it h o u t  a l i c e n s e  is a m i s d e m e a n o r .  A  s e c o n d  

c o n v i c t i o n  is p u n i s h a b l e  b y  a  fine  of  n ot  le s s  th a n  o n e  h u n d r e d  
d o l la r s  ( $ 1 0 0 )  n o r  m o r e  t h a n  tw o t h o u s a n d  d o l la r s  ( 5 2 , 0 0 0 ) ,  or 
i m p r i s o n m e n t  in  th e  c o u n t y  ja il  for n o t  le s s  th a n  1 0  d a y s  n or  
m o r e  t h a n  s ix  m o n t h s ,  or  b o t h .

7 0 2 8 . 5  S 5 0 . 0 0 - S 5 0 0 . 0 0
A  p e r s o n  w h o  is  or  h a s  b e e n  a m e m b e r ,  off icer, d irector  or 

r e s p o n s i b l e  m a n a g i n g  off icer  of  a l i c e n s e d  c on tractor  c a n n o t  
i n d i v i d u a l l y  e n g a g e  in  the  b u s i n e s s  or  i n d i v i d u a l l y  act in  the 
c a p a c it y  of  a c on tr a c to r  w it h o u t  h a v i n g  a v a l id  contractor's  
l i c e n s e .
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7 0 2 9 .  S 5 0 . 0 0 - S 1 5 0 . 0 0
A n  a d d i t i o n a l  j o i n t  v e n t u r e  l i c e n s e  is  r e q u ir e d  in  o rd e r  lor  two 

or  m o r e  i n d i v i d u a l l y  l i c e n s e d  c o n tr ac tors  to  jo in t ly  s u b m i t  a b id  
or o t h e r w is e  act a s  jo in t  v e n tur e rs .

7 0 2 9 . 5  S 5 0 . 0 0 - S 1 5 0 . 0 0
A  w e l l -d r i l l i n g  c o n t r a c t o r s ’ truck or  dri l l  rig m u s t  h a v e  d i s ­

p la y e d  o n  e a c h  o l  its s id e s  the  c on tr ac tor's  n a m e ,  p e r m a n e n t  
b u s i n e s s  a d d r e s s ,  a n d  t h e  c on tr ac tor's  l i c e n s e  n u m b e r  in  let­
ters n o t  le ss  t h a n  Vh i n c h e s  h i g h .

7 0 2 9 . 6  S 5 0 . 0 0 - S 1 5 0 . 0 0
A  l i c e n s e d  p l u m b i n g  c on tr ac to r  m u s t  d i s p l a y  h i s  n a m e ,  p er ­

m a n e n t  b u s i n e s s  a d d r e s s ,  a n d  c on tr ac to r's  n c e n s e  n u m b e r  o n  
e a c h  s id e  o l  e a c h  m o t o r  v e h ic le  u s e d  in  h is  b u s i n e s s  in  letters 
n o t  le s s  t h a n  1 %  i n c h e s  h i g h .

7 0 2 9 . 7  S 5 0 . 0 0 - S 1 5 0 . 0 0  
A  l i c e n s e d  C - 4 5  e lectr ic al s i g n  c on tr a c to r  w h o  m a n u f a c t u r e s .

insta lls  or  m a i n t a i n s  e lectr ic al b u s i n e s s  s i g n s  m u s t  h a v e  d i s ­
p la y e d  o n  e a c h  s id e  o l  e a c h  c o m m e r c i a l l y  reg is tered  m o t o r  v e h ­
ic le  u s e d  i n  h is  b u s i n e s s :  h is  n a m e ,  p e r m a n e n t  b u s i n e s s  a d ­
d r e ss  a n d  c on tr ac to r's  l i c e n s e  n u m b e r  in  le'ters n o t  le ss  t h a n  
1 V i i n c h e s  h i g h .

7 0 3 0 .  S 5 0 . 0 0 - S 1 0 0 . 0 0
C on t r a c to r s  m u s t  i n c l u d e  the  f o l l o w in g  s t a t e m e n t  in  a l least 

1 0 - p o i n t  type  o n  a l l  written con tr ac ts  w h e r e  h e  or  s h e  is a 
p r im e  c on tr ac to r :  ( N o t  S u b c o n t r a c t o r )

" C o n t r a c t o r s  are r e q u ir e d  b y  la w  to b e  l i c e n s e d  a n d  r e g u ­
lated b y  the  Co n t r a c to r s '  State  L i c e n s e  B o a r d .  A n y  q u e s t i o n s  
c o n c e r n i n g  a c ontractor  m a y  b e  referred to th e  R e g is t r a r ,  C o n ­
tractors' State  L i c e n s e  B o a r d ,  1 0 2 0  N .  Street , S a c r a m e n t o ,  
C a l i f o r n ia  9 5 8 1 4 . "  P l e a s e  n ot e  that th is  a d d r e s s  h a s  b e e n  
c h a n g e d  to : P . O .  B o x  2 6 0 0 0 ,  S a c r a m e n t o ,  C A  9 5 8 2 6 .

> v l  7 0 3 0 . 5  5 5 0 . 0 0 - J 1 C 0 . 0 D
' • A  l i c e n s e d  con tr ac to r  m u s t  i n c l u d e  h is  l i c e n s e  n u m b e r  i n :  (a)

t all  c o n s t r u c t io n  c on tr a c ts :  (b )  s u b c o n t r a c t s  a n d  c a l ls  for b i d ;

a n d  (c )  all  f o r m s  o f  a d v e r t is in g .

7 0 3 4 .  S 5 0 . 0 0 - S 1 5 0 . 0 0
(a) A  l i c e n s e d  c o n tr ac tor  c a n n o t  b e  a  party to a n y  con tr ac t  

w h i c h  c o n t a i n s  3  p r o v i s i o n ,  c l a u s e ,  c o v e n a n t ,  or  a g r e e m e n t  
w h i c h  i n d e m n i f i e s  h i m  a g a in s t  l iab i l i ty  fo i  a n y  p e r s o n a l  in jury  
or p r o p e r ly  d a m a g e  c a u s e d  b y  h is  n e g l i g e n c e ,  w il lfu l m i s c o n ­
d u c t ,  or  d e fe c t  i n  d e s i g n  f u r n is h e d  by  h i m  or  h i s  a g e n t ,  servant 
or  s u b c o n t r a c t o r .

(b )  A  l i c e n s e d  con tr ac tor  c a n n o t  r eq u ir e  a n y  s u b c o n t r a c t o r ,  
e m p l o y e e  or  s u p p l i e r  to w a iv e  h is  l ie n  r ights  u n l e s s  th e y  g iv e  
their  written p e r m i s s i o n .  A n y  te rm  of  a  c on tr ac t  w h i c h  a t t e m p ls  
to w a ive  t h e s e  l i e n  r igh ts  w it h o u t  e x p r e s s  written p e r m i s s i o n  is 
n u l l  a n d  v o i d  if t h e  c on tr ac t  is lo r  the  c o n s t r u c t io n  of  a n y  of  the 
f o l l o w in g :

( 1 )  A  s i n g l e  f a m i ly  d w e l l i n g  or  d u p l e x .
(2)  I m p r o v e m e n t s  to  a s i n g l e  f a m i ly  d w e l l i n g  ot d u p l e x .
(3 )  I m p r o v e m e n t s  to  real p ro pe r ty  u p o n  w h i c h  a s i n g l e  f a m ­

ily d w e l l i n g  or  d u p l e x  is l o c a t e d ,  or  is to b e  lo c a t e d ,  
w h e r e  t h e  i m p r o v e m e n t  is  rela ted  to r es id e n t ia l  u s e .

7 0 6 8 . 1  S 5 0 . 0 0 - 5 1 0 0 0 . 0 0
T h e  p e r s o n  q u a l i f y i n g  o n  b e h a l f  o f  a n  i n d i v i d u a l  or  f ir m  sh a l l  

b e  r e s p o n s i b l e  for  e x e r c is in g  e n o u g h  d irect s u p e r v i s i o n  a n d  
c o n t r o l  of  h i s  e m p l o y e r ' s  or  p r in c ip a l ' s  c o n s t r u c t io n  o p e r a t io n s  
a s  is n e c e s s a r y  to s e c u r e  full  c o m p l i a n c e  w ith  state la w ,  a n d  
the  q u a l i f ie r  s h a l l  n o t  act in  th e  c a p a c it y  o f  the  q u a l i f y in g  p er­
s o n  for a n  a d d i t i o n a l  i n d i v i d u a l  or  f ir m  u n l e s s  o n e  of  the  f o l l o w ­
in g  c o n d i t i o n s  ex is ts :

(a)  T h e r e  is  a c o m m o n  o w n e r s h i p  of  at le ast  2 0  p e r c e n t  of 
the  e q u it y  or  e a c h  i n d i v i d u a l  or  f ir m for w h i c h  th e  p e r s o n  acts 
in  a q u a l i f y in g  c a p a c it y .

(b )  T h e  a d d i t i o n a l  f ir m  is a  s u b s i d ia r y  or  a  j o in t  v e n tu r e  of 
the  first. " S u b s i d i a r y "  m e a n s  a n y  f ir m  at least  2 0  p e r c e n t  of 
the  e q u it y  of  w h i c h  is o w n e d  b y  the  o th e r  f ir m .

(c)  W it h  r esp e ct  to  a f ir m  u n d e r  S e c t io n  7 0 6 8 ( b )  or  ( c ) ,  the 
m a jo r ity  o f  the  partners  or  off icers are the  s a m e ,
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" F i r m "  m c c  a c o - p a r t n e r s h i p ,  a l im i t e d  p a r t n e r s h i p ,  a 
c o r p o r a t i o n .  01 a n y  o t h e r  ; o m b i n a t i o n  or  o r g a n i z a t i o n  d e ­
s c r ib e d  in  S e c t io n  7 0 6 8 .

" P e r s o n "  is l im i t e d  to natura l p e r s o n s .

7 0 6 8 . 2  S 5 0 . 0 0 - S 1 5 0 . 0 0
If a r e s p o n s i b l e  m a n a g i n g  off icer  or  e m p l o y e e  s t o p s  b e in g  

e m p l o y e d  or  a s s o c ia t e d  w ith  the  f ir m ,  a n o t ic e  m u s t  b e  g iv e n  to 
the  Re g istr ar  b y  the  l i c e n s e d  c on tr ac tor  or  f irm a n d  the r e s p o n ­
s ib le  m a n a g i n g  officer or  e m p l o y e e  in  w rit in g  w it h in  3 0  day s  
f r o m  the  d i s a s s o c i a t i o n .  If a n o t ic e  is  g i v e n ,  the  l ic e n s e  will  
r e m a i n  in  force  for a r e a s o n a b le  l e n g t h  of t im e  d e t e r m i n e d  b y  
b o a r d  r u le s .

If the r e q u ir e d  n ot ic e  is n o t  r e c e iv e d  b y  the R e g istr ar  with in  
3 0  d a y s ,  the  l i c e n s e  is  a u t o m a t i c a l ly  s u s p e n d e d .  T h e  l ic e n s e  
wi ll  b e  re in stated  w h e n  a q u a l i f i e d  i n d i v i d u a l  takes the  p la c e  o l  
the  r e s p o n s i b l e  m a n a g i n g  o f f i c e r  o r  r e s p o n s i b l e  m a n a g i n g  
e m p l o y e e .

T o  r e p la c e  a r e s p o n s i b l e  m a n a g i n g  o f f ic e r  or  m a n a g i n g  
e m p l o y e e ,  th e  l i c e n s e d  con tr ac to r  o r  firm m u s t  file a n  a p p l i c a ­
t ion  w ith  the  R e g is t r a r .  T h e  A p p l i c t i o n  m u s t  b e  e x e c u t e d  b y  the 
l i c e n s e d  c on tr ac tor  or  firm or  a  m e m b e r  of the  f ir m ,  a n d  it 
m u s t  d e s i g n a t e  a n  i n d i v i d u a l  q u a l i f i e d  u n d e r  state law o n  the 
l i c e n s e d  con tr ac to r's  or  f ir m 's  b e h a l f .  T h e  a p p l i c a t io n  m u s t  be  
a c c o m p a n i e d  b y  a fe e . T h e  a p p l i c a t i o n  m u s t  state that the  i n d i ­
v i d u a l  q u a l i f y i n g  h a s  n ot  h a d  h is  l ic e n s e  s u s p e n d e d  or  r ev ok ed  
for r e a s o n s  that w o u l d  k e e p  s u c h  i n d i v i d u a l  f r o m  p e r s o n a l ly  
q u a l i f y in g .

7 0 7 1 . 1 1  S 5 0 . 0 0 - 3 5 0 0 . 0 0
T h i s  is  a l e n g t h y  s e c t io n  d e a l i n g  with  h o w  to file a c la im  

a g a in s t  a b o n d  or  c a s h  d e p o s i t  a s  w ell  a s  sett ing  o u t  the  pre ­
fe r e n c e s ,  etc . H o w e v e r ,  it d o e s  r eou ire  t h e  con tr ac to r  to keep  
the  l ic e n s e  b o n d  or  c a s h  d e p o s i t  in  fu ll  force a n d  further states 
that a n y  j u d g m e n t  or  a d m it t e d  c l a i m  a g a in s t  the  b o n d  or d e ­
p o s it  is g r o u n d s  for  d i s c i p l i n e .
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7 0 7 1 . 1 3  3 5 0 . 0 0 - S 1 0 0 . 0 0
A n y  refe r en ce  b y  a c on tr ac tor  in  h i s  a d v e r t is in g ,  s o l i c i t i n g ,  or 

o the r  r e p r e s e n t a t io n  to the  p u b l i c  l o  a n y  b o n d  r e q u ir e d  to b e  
f i led  b y  state la w  is a g r o u n d  for  s u s p e n s i o n  o f  th e  con tr ac tor's  
l i c e n s e .  ( Y o u  c a n n o t  refer to  y o u r  l i c e n s e  b o n d . )

7 0 7 5 .  ‘  3 5 0 . 0 0 - S 1 0 0 . 0 0
A  c on tr a c to r ’ s l i c e n s e  is n o n - t r a n s f e r a b le  a n d  m u s t  b e  d i s ­

p l a y e d  in  t h e  c on tr ac tor 's  m a i n  off ice  or  c h i e f  p la c e  o f  b u s i ­
n e s s .  A  c on tr ac tor  m u s t  b e  a b l e  to p r o v e  u p o n  d e m a n d  that he  
h a s  p o s s e s s i o n  o f  h is  l i c e n s e  a n d  that it is  u p - t o - d a t e .  T h i s  
m e a n s  y o u  m u s t  carry y o u r  p o c k e t  l i c e n s e .
7 0 8 3 .  3 5 0 . 0 0 - S 1 0 0 . 0 0

C o n t r a c to r s  m u s t  report to  the  R e g is tr a r  all  c h a n g e s  of  p e r ­
s o n n e l ,  n a m e  sty le  or a d d r e s s e s  r e c o r d e d  w ith in  3 0  d a y s  after 
the c h a n g e s  are m a d e .
7 1 0 7 .  3 1 0 0 . 0 0 - S 1 0 0 0 . 0 0

A b a n d o n m e n t  of  a c o n s t r u c t io n  p ro je ct  w it h o u t  le g a l  e x c u s e  
is a c a u s e  for d is c i p l i n a r y  a c t io n .
7 1 0 8 .  3 1 0 0 . 0 0 - 3 1 0 0 0 . 0 0  

A  c on tr ac to r  w h o  d iverts f u n d s  or  p r o p e r ly  r e c e iv e d  for p r o ­
s e c u t io n  or  c o m p l e t i u n  o f  a  s p e c i f i c  c o n s t r u c t io n  p ro je c t  or o p ­
e r a t io n ,  or  for a s p e c i f i e d  p u r p o s e  in  th e  c o n s t r u c t io n  p r o je c t  or 
o p e r a t io n ,  or  w h o  fa ils  to s u b s t a n t ia l ly  a c c o u n t  for  the  a p p l i c a ­
t ion  or  u s e  o f  s u c h  f u n d s  or  p rope r ty  o n  the  c o n s t r u c t io n  p r o ­
ject or  o p e r a t io n  for w h i c h  s u c h  f u n d s  or  p ro p e r ty  w a s  re­
c e iv e d ,  is  s u b j e c t  to d is c i p l i n a r y  a c t io n .
7 1 0 8 . 5  3 1 0 0 . 0 0 - 3 1 0 0 0 . 0 0

A  p r im e  c on tr a c to r  m u s t  p a y  h is  s u b c o n t r a c t o r  w it h in  1 0  
d a y s  of  r ec e ipt  o f  e a c h  p r o g r e s s  p a y m e n t ,  for  w h i c h  the  s u b ­
con tr ac tor  h a s  p e r f o r m e d ,  u n l e s s  oth e r w is e  a g r e e d  to  i n  writ­
i n g .

7 1 0 9 .  S 5 0 . 0 0 - S 1 5 0 0 . 0 0
W i l l f u l  d e p a r t u r e  f r o m  or  d i s r e g a r d  o f  s p e c i f i c  p l a n s  or 

s p e c i f i c a t i o n s ,  or  a c c e p t e d  tr a d e  s t a n d a r d s  for  g o o d  a n d
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w o r k m a n - l ik e  c o n s t r u c t io n  (if there are n o  p l a n s  a n d  s p e c i f i c a ­
t i o n s ) ,  i n  a n y  m a te r ia l  r e s p e c t ,  that d a m a g e  a n o t h e r  a n d  are 
d o n e  w it h o u t  th e  o w n e r ' s  c o n s e n t  is g r o u n d s  for d is c i p l i n a r y  
a c t io n .
7 1 0 9 . 5  . S 5 0 . 0 0 - S 1 5 0 0 . 0 0

V io l a t i o n  of  a n y  sa fety p r o v i s io n  i n ,  or  a u t h o r iz e d  b y ,  the 
L a b o r  C o d e  r e s u lt in g  in  d e a t h  or  s e r i o u s  in ju r y  to  a n  e m p l o y e e  
is g r o u n d s  for  d is c i p l i n a r y  a c t io n .
7 1 1 0 .  S 5 0 . 0 0 - S 1 0 0 0 . 0 0  

W i l l f u l  or  d e l i b e r a te  d is r e g a r d  a n d  v i o l a t i o n  of  State  b u i l d i n g
la w s ,  or o f  a n y  p o l i t ic a l  s u b d i v i s i o n  o f  t h e m ,  or  th e  Sta te 's  
m i n i m u m  p a i n t i n g  s t a n d a r d s ,  safety la w s ,  l a b o r  l a w s ,  c o m p e n ­
s a t io n  i n s u r a n c e  la w s ,  or v i o l a t i o n  b y  a l i c e n s e e  o f  p r o v i s io n s  of 
the  H e a l t h  a n d  Safety  C o d e ,  C iv i l  C o d e ,  or  W ater  C o d e ,  rela t in g  
to the  d i g g i n g ,  b o r i n g  or  d r i l l i n g  of  water w e l ls  is c a u s e  for 
d is c i p l i n a r y  a c t io n .

7 1 1 0 . 1  S 5 0 . 0 0 - S 1 5 0 . 0 0
A  c o n tr ac to r  c a n n o t  r equ ir e  the  e x e c u t io n  of  re le as e  ot a n y  

c l a i m  or r ight  o n  a c c o u n t  of  w a g e s  u n l e s s  p a y m e n t  o f  I h e  
w a g e s  h a s  b e e n  m a d e .  A n y  s u c h  r e le as e  is  n u l l  a n d  v o i d  as 
b e t w e e n  the e m p l o y e r  a n d  the  e m p l o y e e  a n d  is  a m i s d e m e a n o r .  
( L a b o r  C o d e  S e c t i o n  2 0 6 . 5 )

7 1 1 1 .  S 5 0 . 0 0 - S 5 0 0 . n 0
A  l i c e n s e d  c on tr ac tor  m u s t  k e e p  r e c o r d s  s h o w i n g  al l  c o n ­

tracts, d o c u m e n t s ,  r e c o r d s ,  rece ipts  a n d  d i s b u r s e m e n t s  of  all 
h i s  t r a n s a c t io n s  a s  a  c on tr a c to r ,  a n d  m a k e  a v a i l a b l e  for the 
Re g istr ar's  i n s p e c t i o n  for a p e r io d  o f  n o t  le ss  t h a n  three  y ears 
after c o m p l e t i o n  o f  a n y  c o n s t r u c t io n  p ro je c t  or  o p e r a t io n  to 
w h i c h  the  r e c o r d s  refer.
7 1 1 3 .  S 5 0 . 0 0 - S 1 5 0 0 . 0 0

A  l i c e n s e d  c on tr a c to r 's  m ate r ia l  fa ilure  to  c o m p l e t e  a n y  c o n ­
s tr u c t ion  p ro je c t  or  o p e r a t io n  for  the  p r ic e  a g r e e d  is g r o u n d s  
for d is c i p l i n a r y  a c t io n ,
7 1 1 3 . 5  S 5 0 . 0 0 - S 5 0 0 . 0 0

A  l i c e n s e d  c on tr ac tor 's  a v o i d a n c e  or  s e t t le m e n t  for le s s  than

their  fu l l  a m o u n t  o f  h is  law fu l o b l i g a t i o n s  incurred as a contrac­
tor, w he t h e r  b y  (a )  c o m p o s i t i o n ,  a r r a n g e m e n t  or  r e o r g a n iz a t io n  
w ith  c re d itors  u n d e r  state la w ,  ( b )  c o m p o s i t i o n ,  a r r a n g e m e n t  
or r e o r g a n iz a t io n  w ith  c re d it ors  u n d e r  a n y  a g r e e m e n t  or  u n d e r ­
s t a n d i n g .  (c )  r e c e iv e r s h ip ,  ( d )  a s s i g n m e n t  for the  b e n e f it  of  
c r e d it o r s ,  (e )  t r u s t e e s h ip ,  or  (f) d i s s o l u t i o n ,  c o n s t i t u t e s  a c a u s e  
for d is c i p l i n a r y  a c t io n .

A  l i c e n s e d  c o n tr ac to r  will  n o t  b e  s u b j e c t  to  d is c i p l i n a r y  a c t io n  
for a v o i d i n g  o r  sett l ing  h is  o b l i g a t i o n s  i n  b a n k r u p t c y ,  or  b y  
c o m p o s i t i o n ,  a r r a n g e m e n t  or  r e o r g a n i z a t i o n  w ith  c r e d it o r s  
under federal law.

7 1 1 4 .  S 1 0 0 . 0 0 - S 1 0 0 0 . 0 0
A i d i n g  or  a b e t t in g  a n  u n l i c e n s e d  p e r s o n  to  e v a d e  th e  state 

con tr ac tor 's  l a w ,  or  c o m b i n i n g  a n d  c o n s p i r i n g  w ith  h i m .  or  a l ­
l o w i n g  o n e ' s  l i c e n s e  to  b e  u s e d  b y  a n  u n l i c e n s e d  p e r s o n ,  or  
a c t in g  a s  a g e n t ,  partne r ,  a s s o c ia t e  or  o t h e r w is e ,  o f  a n  u n ­
l i c e n s e d  p e r s o n  with  the  intent to  e v a d e  the  state c on tractor's  
la w  is a  c a u s e  for  d is c i p l i n a r y  a c t io n .

7 1 1 6 .  S 5 0 . 0 0 - S 1 5 0 0 . 0 0
A  l i c e n s e d  con tr ac tor  w h o  d o e s  a n y  wil lfu l or  fr a u d u le n t  act 

w h i c h  s u b s t a n t ia l ly  in ju r e s  a n o t h e r  is s u b j e c t  to d is c i p l i n a r y  a c ­
t i o n .

7 1 1 7 .  S 5 0 . 0 0 - S 1 5 0 . 0 0
A  c o n tr a c to r  m u s t  act in  t h e  n a m e  that is  o n  h is  l i c e n s e  a n d  

in  a c c o r d a n c e  w ith  the  p e r s o n n e l  of  the  l i c e n s e .  ( T h o s e  per ­
s o n s  l is ted  o n  y o u r  a p p l i c a t io n  f o r m . )

7 1 1 7 . 5  S 5 0 . 0 0 - S 5 0 0 . 0 0
A  p e r s o n  w h o  acts  u n d e r  a n  in ac t iv e  l i c e n s e  is  s u b j e c t  to 

d is c i p l i n a r y  a c t io n .

7 1 1 8 .  S 1 0 0 . 0 0 - S 1 0 0 0 . 0 0
V E n t e r i n g  in t o  a  contract w ith  a n  u n l i c e n s e d  c on tr ac to r  is a 
; c a u s e  for  d is c i p l i n a r y  a c t io n .

1 3



7 1 1 9 .  i 1 9 0 . 0 0 - S 1 0 0 0 . 0 0  
A  c o n tr ac to r  w h o  in ju r e s  a n o t h e r  d u e  to  tits wil lfu l failure or

u n j u s t i l i c d  refusal to  carry o u t  a c o n s t r u c t io n  project or  o p e r a ­
t ion  w ith  r e a s o n a b l e  d i l i g e n c e  is  s u b j e c t  to  d is c i p l i n a r y  a c t io n ,

7 1 2 0 .  S 1 0 0 . 0 0 - S 1 0 0 0 . 0 0  
W i l l f u l  or  d e l i b e r a te  fa ilure  to  p a y  m o n e y  w h e n  d u e  for any

m a t e r ia ls  o r  s e r v ic e s  w h e n  a  c on tr ac tor  is a b l e  to p a y ,  or w h e n  
the  c on tr ac to r  w a s  p a i d ,  is a  c a u s e  for  d is c i p l i n a r y  a c t io n .  A ls o ,  
d e n y i n g  o f  the  a m o u n t  d u e  m a d e  w ith  the  in te nt  to  secu re  a n y  
d i s c o u n t  u p o n  the  d e b t  or  w ith  the  in te nt  to h in d e r ,  d e la y  or 
d e f r a u d  th e  p e r s o n  to w h o m  the  d e b t  is  d u e  is a c a u s e  for 
d is c i p l i n a r y  a c t i o n ,  if it is  d o n e  f a ls e ly .

7 1 2 3 .  S 5 0 0 . 0 0 - S 1 5 0 0 . 0 0
A  c o n v i c t i o n  of a  c r im e  s u b s t a n t ia l ly  related to  th e  q u a l i f i c a ­

t i o n s ,  f u n c t io n s  a n d  d u t i e s  of  a c on tractor  is a c a u s e  for d i s c i p ­
l inary  a c t io n .

7 1 2 5 .  S 5 0 . 0 0 - S 1 5 0 . 0 0
A  l i c e n s e d  con tr ac to r  m u s t  l e p o r t  in  w rit in g  the  n a m e  a n d  

a d d r e s s  o l  h i s  W o r k e r ’ s C o m p e n s a t i o n  I n s u r a n c e  C ar r ier  
after a n y  p o l i c y  of  i n s u r a n c e  is  i s s u e d  to h i m .

T h e  carrier m u s t  t h e n  report to  t h e  R e g istr ar  a n y  c a n c e l la t io n  
or  l a p s e  o f  the  p o l i c y  w it h in  1 0  d a y s  after the  c a n c e l l a t io n  or 
la p s e .
7 1 5 4  S 5 0 . 0 0 - S 5 0 0 . 0 0

A  h o m e  i m p r o v e m e n t  c on tr ac tor  w h o  e m p l o y s  a n  u n r e g is ­
tered h o m e  i m p r o v e m e n t  s a l e s m a n  to se ll  h o m e  im p r o v e m e n t  
con tr ac ts  is s u b j e c t  to d is c i p l i n a r y  a c t io n ,
7 1 5 7 .  S 5 0 . 0 0 - S 5 0 0 . 0 0

(a)  A  c on tr ac tor  c a n n o t  g iv e  c o m p e n s a t i o n  or  reward o l  a n y  
k in d  to  a n  o w n e r  for referral s a le s  r e g a r d in g  h o m e  i m p r o v e ­
m e n t  c on tr ac ts .

(b )  A  c on tr ac tor ,  h is  a g e n t  or  s a l e s m a n  m a y  g iv e  t a n g ib le  
i t e m s  to  p r o s p e c t iv e  c u s t o m e r s  for a d v e r t is in g  or  s a le s  p r o m o ­
t io n  p u r p o s e s  w h e r e  th e  gift  is n o t  c o n d i t i o n e d  u p o n  o b t a in in g  
a con tr ac t  for h o m e  i m p r o v e m e n t  w ork ,  if the  gift d o e s  not

e x c e e d  a v a lu e  o f  five d o l l a r s  ( S 5 . 0 0 )  a n d  o n l y  o n e  s u c h  gift is  
g iv e n  . . .  c o n n e c t i o n  w ith  a n y  t r a n s a c t io n .

(c )  N o  s a l e s m a n  or  c on tr a c to r 's  a g e n t  c a n  a c c e p t  a n y  c o m ­
p e n s a t i o n  o f  a n y  k i n d ,  for or  o n  a c c o u n t  of  a n y  w ork  o f  i m ­
p r o v e m e n t  t r a n s a c t io n ,  f r o m  a n y  p e r s o n  o the r  t h a n  the  c o n t r a c ­
tor w h o m  h e  r e p r e s e n t s ,  n o r  s h a l l  h e  m a k e  a n y  p a y m e n t  to a n y  
p e r s o n  o the r  t h a n  h i s  e m p l o y e r  o n  a c c o u n t  of s a le s .

. " O w n e r "  a l s o  m e a n s  " t e n a n t "  u n d e r  th is  ru le .
( d )  Y o u  c a n n o t  m a k e  a p a y m e n t  or  g iv e  o ther  c o n s id e r a t io n s  

to a c on tr ac tor  or  s a l e s p e r s o n  u n l e s s  h e  is  l i c e n s e d ,  e x c ep t  
w he r e  the  p e r s o n  w h o  y o u  are p a y i n g  is e x e m p t  f r o m  l i c e n s i n g  
or w he r e  the  p ro je ct  is e x e m p t .

7 1 5 8 .  S 5 0 . 0 0 - S 1 5 0 0 . 0 0
A n y  p e r s o n  w h o  a c c e p t s  or  r ec e iv e s  a fa ls e  certif icate of 

c o m p l e t i o n  o n  p e r f o r m a n c e  o f  a  w ork of  i m p r o v e m e n t  contract 
w ith  k n o w l e d g e  that the  d o c u m e n t  is  fa ls e ,  a n d  w h o  u s e s  the 
d o c u m e n t  I n  c o n n e c t i o n  w ith  the  m a k i n g  or  a c c e p t i n g  of  a n y  
a s s i g n m e n t  or  n e g o t ia t io n  o l  t h e  r ig ht  to r ece ive  a n y  p a y m e n t  
fr o m  the o w n e r  w ith  r eg ar d  to th e  c o n tr a c t ,  or  w h o  d o e s  s o  in  
o rd e r  to o b t r in  or  g ran t  a n y  cred it  or  l o a n  o n  the  s e cu r ity  o f  the 
r ight to r ece ive  a n y  p a y m e n t ,  is  gu i lty  o f  a m i s d e m e a n o r .

7 1 5 9 .  S 5 0 . 0 0 - S 1 0 0 0 . 0 0
T h i s  is a  l o n g  l ist o f  c on t r a c t u a l  r e q u ir e m e n t s  in  o n e  or  m o r e  

H o m e  I m p r o v e m e n t  C o n t r a c t s  t o ta l l in g  m o r e  th a n  $ 5 0 0 .  It s a y s  
that t he se  c on tr ac ts  m u s t  b e  i n  w rit in g  a n d  s i g n e d  b y  the p ar­
t ies ,  a n d  s h a l l  i n c l u d e  the  f o l l o w i n g :

(a)  T h e  n a m e ,  a d d r e s s  a n d  l ic e n s e  n u m b e r  o f  t h e  c on tr a c to r ,  
a n d  the  n a m e  a n d  reg istr at ion  n u m b e r  of a n y  s a l e s m a n  w h o  
s o l ic i t e d  or  n e g o t ia t e d  the  c on tr a c t .

(b )  T h e  a p p r o x im a t e  d a t e s  w h e n  the  w ork will  b e g i n  a n d  b e  
s u b s t a n t ia l ly  c o m p l e t e d .

(c )  A  d e s c r i p t i o n  of  the  w or k  to  b e  d o n e  a n d  d e s c r i p t i o n  of  
the  m a te r ia ls  to b e  u s e d ,  a n d  the e q u i p m e n t  to b e  u s e d  or



i n s t a l l e d ,  a n d  t h e  a g r e e d  c o n s i d e r a t i o n  for  the  w o r k .
(d )  T h e  d o w n  p a y m e n t  c a n n o t  b e  m o r e  t h a n  1 0  p er ce nt  or 

$ 1 , 0 0 0 . 0 0 ,  w h i c h e v e r  is  less.
(e) A  s c h e d u l e  o l  p a y m e n t s  s h o w i n g  the  a m o u n t  to b e  p a id  

i n  d o l la r s  a n d  c en ts  ( n o t  ju st  p e r c e n t a g e s ) .  T h e  s c h e d u l e  o l  
p a y m e n t s  sh a ' !  b e  r efe r e n c e d  to w ork p e r f o r m e d  a n d  a n y  m a t e ­
rial or e q u i p m e n t  s u p p l i e d .  Y o u  c a n  n ev er  r ec e ive  p r o p o r t io n ­
ately  m o r e  m o n e y  th a n  the  w ork p e r l o r m e d  (e x c e p t  for the 
d o w n  p a y m e n t ) .  If y o u  fail  to s u b s t a n t ia l ly  c o m m e n c e  work 
w it h in  2 0  d a y s  o f  the  d a te  s p e c i f i e d  in  th e  c on tr a c t ,  the  next 
p a y m e n t  d u e  will  b e  p o s t p o n e d  for t h e  s a m e  p e r i o d .

(f) T h e  p r o v i s i o n s  o l  ( d )  a n d  (e) a b o v e ,  r e la t in g  to  the  p a y ­
m e n t  s c h e d u l e ,  d o  n o t  a p p l y  w h e n  y o u  f u r n is h  a p e r f o r m a n c e  
a n d  p a y m e n t  b o n d ,  l ie n  a n d  c o m p l e t i o n  b o n d ,  or  a  jo in t  contro l 
a p p r o v e d  b y  the  R e g is t r a r .  Y o u  m u s t  a ls o  p la c e  a n o t ic e  in at 
least  1 0 - p o i n t  t y p e ,  w it h in  three  i n c h e s  o f  the s ig n a t u r e  l in e ,  
t e l l i n g  the  t e n a n t  o r  o w n e r  that h e  h a s  the  r ight to require  a 
p e r f o r m a n c e  a n d  p a y m e n t  b o n d .

(g )  A n y  s a l e s m a n ' s  c o m m i s s i o n  c a n  o n l y  b e  p a i d  i n  p r o p o r ­
t io n  l o  the s c h e d u l e  o f  p a y m e n t s .

(h )  Y o u  m u s t  g iv e  the  n o t ic e  r e q u ir e d  b y  S e c t i o n  7 0 1 8 . 5 .
(i) A  s t a t e m e n t  d e f i n i n g  w h a t  c o n s t itu t e s  s u b s t a n t ia l  c o m ­

m e n c e m e n t .
(j) A  n o t ic e  that fa ilure  b y  the  c on tractor  w it h o u t  la wful e x ­

c u s e  to s u b s t a n t ia l ly  c o m m e n c e  w ork  w ith in  tw enty  ( 2 0 )  d a y s  
fr o m  the a p p r o x i m a t e  date  s p e c i f i e d  i n  the  con tr ac t  w h e n  work 
w ill  b e g i n  is  a  v i o l a t i o n  of  the  C o n t r a c to r s '  L i c e n s e  L a w .

(k) I I  th e  con tr ac t  p r o v i d e s  for a c ontractor  to fu r n is h  jo in t  
c o n t r o l ,  the  con tr ac tor  s h a l l  n o t  h a v e  a n y  f in a n c ia l  or other  i n ­
terest in  s u c h  join*, c o n t r o l .

Y o u  m u s t  g iv e  a s i g n e d  c o p y  of  the contract l o  the o w n e r .

7 1 6 1 .  S 5 0 . 0 0 - S 1 5 0 0 . 0 0
T h e  f o l l o w in g  acts  are m i s d e m e a n o r s .  A n y  l i c e n s e d  c o n t r a c ­

tor or  a p p l i c a n t  w h o  c o m m i t s  o n e  o f  t he se  acts is s u b je c t  to 
d is c i p l i n a r y  a c t io n s :

(a)  U s i n g  fa ls e ,  m i s l e a d i n g  or  d e c e p t iv e  a d v e r t is in g  to i n d u c e  
a p e r s o n  in t o  a n y  contract for a  w ork  of i m p r o v e m e n t .
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(b )  M a k i n g  a n y  s u b s t a n t ia l  m is r e p r e s e n t a t i o n  in  o b t a i n i n g  a 
•■ome i m p r o v e m e n t  con tr ac t  or  o th e r  w ork  of  i m p r o v e m e n t ,  or 
m  m g  a n y  fa lse  p r o m i s e  o f  a character  l ikely  to  i n f l u e n c e ,  
p e r s u a d e ,  or  i n d u c e  a n y  p e r s o n  to e nter  in t o  s u c h  a con tr ac t .

(c)  A n y  fr aud  in  the  e x e c u t io n  o l .  or  in  the  m ate r ia l  alterat ion  
o l  a n y  c o n lr a c t .  trust d e e d ,  m o r t g a g e ,  p r o m i s s o r y  n o t e  or 
other d o c u m e n t  i n c i d e n t  to a h o m e  i m p r o v e m e n t  t r a n sac t ion  or  
other tr a n s a c t io n  i n v o l v i n g  a  w ork o l  i m p r o v e m e n t .

(d )  P r e p a r in g  or  a c c e p t i n g  a n y  trust d e e d ,  m o r t g a g e  or  
p r o m is s o r y  n ot e  of  a n y  w ork of i m p r o v e m e n t  tr a n s a c t io n  with  
k n o w le d g e  that it is for m o r e  m o n e y  th a n  the  rea l v a lu e  of  the

> i m p r o v e m e n t  w or k .
(e) P u b l i s h i n g  an y  a d v e r t is e m e n t  w h i c h  is  in  a n y  w ay  fa ls e ,  

d e c e p t iv e  or  m i s l e a d i n g .  A d v e r t is in g  a n y  i m p r o v e m e n t  work 
while i n t e n d i n g  n ot  to  a c c e p t  c o n tr a c  t  for that part icu la r  work 
or at the  p r ic e  w h i c h  is a d v e r t is e d  or  offered to th e  p u b l i c .

7 1 6 7 .  S 5 0 . 0 0 - S 1 0 0 0 . 0 0
L ike  S e c t io n  7 1 5 9 ,  th is  s e c t io n  sets  o u t  the  r e q u ir e m e n t  that 

a n y  con tr ac t  a n d  c h a n g e s  w h o s e  p r im a r y  p u r p o s e  is  to c o n ­
struct a s w i m m i n g  p o o l  m u s t  b e  i n  w rit in g  a n d  s i g n e d ,  a n d  
m u s t  c o n t a in :

(a)  T h e  n a m e ,  a d d r e s s  a n d  l i c e n s e  n u m b e r  of the  con tr ac tor ,  
a n d  I h e  n a m e  a n d  r eg is trat io n  n u m b e r  o .  a n y  s a l e s m a n  w h o  
so l ic ited  or  n e g o t ia t e d  the  c on tr a c t .

(b )  T h e  a p p r o x im a t e  d ate  w h e n  the  w ork w ill  b e g i n  a n d  the 
date certain  o n  w h i c h  al l  c o n s t r u c t io n  is to b e  c o m p l e t e d .

(c) A  p l a n  a n d  s c a le  d r a w in g  s h o w i n g  the  s h a p e ,  s iz e ,  d i ­
m e n s i o n s ,  a n d  c o n s t r u c t io n  a n d  e q u i p m e n t  s p e c i f i c a t io n s  o f -  
the p o o l ,  a s  a p p r o v e d  b y  th e  p e r s o n  c o n t r a c t in g  for c o n s t r u c ­
t io n ,  a n d  a d e s c r i p t i o n  of  al l  w ork to b e  d o n e ,  the  m ate r ia ls  a n d  
e q u i p m e n t  to b e  u s e d ,  a n d  the  a g r e e d  c o n s id e r a t io n  for the

• w o i k .
(d )  I I  I h e  p a y m e n t  s c h e d u l e  c o n t a i n e d  in  the  contract p r o ­

v id e s  for a d o w n  p a y m e n t  to b e  p a i d  to the c on tractor  b y  the 
ow ner  b efo r e  I h e  c o m m e n c e m e n t  of  w or k ,  the  d o w n  p a y m e n t  
sh a l l  n ot  e x c e e d  S 2 0 0 . 0 0  or  2  p e r c e n t ,  w h i c h e v e r  is  l e s s .
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(e) A  s c h e d u l e  of  p a y m e n t s  s h o w i n g  the 1 to b e  p a id  
in  d o l la r s  a n d  c e n t s  ( n o t  ju s t  p e r c e n t a g e s ) .  T h e  s c h e d u l e  m u s t  
b e  r e fe r en ce d  to  w ork p e r f o r m e d  or  a n y  m a te r ia l  or e q u i p m e n t  
s u p p l i e d .  Y o u  c a n  n e v e r  receive  p r o p o r t io n a t e ly  m o r e  m o n e y  
t h a n  w or k  p e r f o r m e d ,  e x c e p t  for the  d o w n  p a y m e n t .  Y o u  m a y  
rece ive  a fina l p a y m e n t  at th e  c o m p l e t i o n  of  fina l p laster ing  
provided that a n y  in s t a l la t io n  or c o n s t r u c t io n  of e q u i p m e n t ,  
d e c k i n g  or  f e n c i n g  r e q u ir e d  b y  the c ontract  is  a l s o  c o m p l e t e .

(f) U p o n  a n y  p a y m e n t  b e i n g  m a d e  for a n y  p o r t io n  o l  the 
w o r k ,  the  cor' .ractor  s h a l l  o b t a in  u n c o n d i t i o n a l ,  full  l ien  re­
le a s e s  f r o m  e v e r y o n e  w h o  m a y  h a v e  a  r ight  to c l a i m  a l ie n .  T h e  
l ie n  re le as e  s h a l l  b e  for that p o r t io n  of the  w ork that w as p a id  
for .

(g )  T h e  r e q u ir e m e n t s  o f  ( d ) .  (e)  a n d  (f) a b o v e ,  rela t in g  to 
p a y m e n t  s c h e d u l e ,  d o  n o t  a p p l y  w h e n  y o u  fu r n is h  a perfor­
m a n c e  a n d  p a y m e n t  b o n d ,  l i e n  a n d  c o m p l e t i o n  b o n d ,  or b o n d  
e q u iv a le n t  c o v e r in g  fu ll  p e r f o r m a n c e  a n d  c o m p l e t i o n  of the c o n ­
tract. Y o u  m u s t  a ls o  p la c e  a n o t ic e  in  at least  1 0 - p o i n t  type , 
w ith in  three i n c h e s  of  th e  s ig n a t u r e  l i n e ,  te l l ing  the  o w n e r  that 
h e  h a s  a r ight to  r equ ir e  a p e r f o r m a n c e  a n d  p a y m e n t  b o n d .

N o  a d d i t i o n a l  work m a y  b e  d o n e  w it h o u t  prio r  wrilten  a u ­
th o r iz a t io n .  T h e  a u t h o r iz a t io n  m u s t  b e  o n  a c h a n g e - o r d e r  lo r m  
s h o w i n g  the r e a s o n  for th e  c h a n g e ,  a n d  it s h a l l  b e c o m e  a part 
of the  c on tr ac t .

(i) T h e  contract m u s t  b e  l e g i b le  a n d  y o u  m u s t  g iv e  a s i g n e d  
c o p y  t o ’the  o w n e r  b e fo r e  b e g i n n i n g  w ork .
7 1 6 0 .  5 5 0 . 0 0 - S 1 5 0 . 0 0

A  s w i m m i n g  p o o l  c on tr ac to r  m u s t  d e l iv e r  a  s i g n e d ,  le g ib le  
c o p y  of the  c o n s t r u c t io n  contract for the  s w i m m i n g  p o o l  to the 
p e r s o n  c o n t r a c t in g  lor  s u c h  c o n s t r u c t io n  at I h e  t im e  I h e  c o n ­
tract is  s i g n e d .

A P P E N D I X  A
T E X T  O F  B O A R D  R U L E S  A N D  R E G U L A T I O N S

Add Article 8. Citation, to include following Sections:
( 1 )  A d d  s e c t io n  803 to  r ea d :
803. Order ol Correction -  Practical Feasibility.
Belore including an order ol correction in a citation, due

consideration shall be given to the practical feasibility ol correc­
tion in accordance with, but not limited to. the following 
criteria:

A. An order ol correction is appropriate where it would 
not result in excessive destruction ol or substantial waste of 
existing acceptable construction.

B. An order ol correction is appropriate where the 
owner ol Ihe construction project is willing to allow Ihe cited 
licensee lo correct.

C. An order of correction is appropriate where it ap­
pears lo the Registrar that the cited licensee has competence or 
ability to correct.

(2 )  A d d  s e c t io n  803.1 t o  r ea d :
803.1 Order ol Correction -  Alternative ''ompliance.
A cited licensee may comply with an order of correction 

by having and paying lor another licensee to do the corrective 
work. The cited licensee remains responsible, howeve', lor any 
Inline to lully comply with the order ol correction.

An oider ol correction may, but need not, contain the 
alternative that the cited person may pay a specilied sum to the 
owner ol the construction project in lieu ol correcting,

(3 )  A d d  s e c t io n  804. to  r ea d :
804. Order ol Correction -  Time Required to Correct.
Where an order ol correction is included in a citation,

due consideration shall be given to the time required to correct 
m accordance with, but not limited to, the following criteria:

A. Accepted industry practice in that area relating to 
performance ol such work under certain climate or weather 
conditions.

1 8 1 9



B. A reasonable time in which to obtain necessary 
materials.

C. The number of working days the conduction project 
wilt be made accessible by the owner lor corrections.

(4) A d d  s e c t io n  804.1 to  r ea d :
804.1 Order ol Correction -  Extension of Time to Correct.

II the cited person, alter exercising substantial efforts 
and reasonable diligence, is unable to complete the correction 
within the time allowed because of conditions beyond his con­
trol. he may request an extension of time in which to correct. 
Such request must be made in writing, and must be made prior 
to the expiration ot the time allowed in the order ot correction. 
An extension may be granted upon showing of good cause 
which determination is within the discretion of the Registrar. II 
3 request for extension of time is not made prior to the expira­
tion ol time allowed in the order ot correction, failure to correct 
within the time allowed shall constitute a violation ot the order 
of correction whether or not good cause for an extension ol 
time existed.

(5 )  A d d  s e c t io n  805. to  r ea d :
805. Recommended Assessments of Civil Penalties.
In assessing a civil penalty against a person who has 

not previously been cited for violation of the same or similar 
section ol the Contractors License Law, the Registrar shall give 
due consideration to the following guidelines:

R e c o m m e n d e d R e c o m m e n d e d
S e c t io n M i n i m u m M a x i m u m
V io l a t e d C iv i l  P e n a lt y C iv i l  P e n a l l y
7 0 3 0 3 5 0 . $ 1 0 0 .
7 0 3 0 . 5 5 0 . 1 0 0 .
7 0 7 1 . 1 3 5 0 . 1 0 0 .
7 0 7 5 5 0 . 1 0 0 .
7 0 8 3 5 0 . 1 0 0 .

7 0 1 8 . 5 5 0 . 1 5 0 .
7 0 2 6 . 7 5 0 . 1 5 0 .
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S e c t io n
V io la t e d

R e c o m m e n d e d  
M i n i m u m  

C iv i l  P e n a l l y

R e c o m m e n d e d  
M a x i m u m  

C iv i l  P e n a lty

7 0 2 9
7 0 2 9 . 5
7 0 2 9 . 6
7 0 2 9 . 7  
7 0 3 4  
7 0 6 8 . 2  
7 1 1 0 . 1  
7 1 1 7  
7 1 2 5  
7 1 6 8

5 0 .
5 0 .
5 0 .
5 0 .
5 0 .
5 0 .
5 0 .
5 0 .
5 0 .
5 0 .

1 5 0 .
1 5 0 .
1 5 0 .
1 5 0 .  \ 
1 5 0 .  ! 
1 5 0 .
1 5 0 .  : 
1 5 0 .
1 5 0 ,
1 5 0 .

7 0 2 8
7 0 2 8 . 5  
7 0 7 1 . 1 1  
7 1 1 1
7 1 1 3 . 5
7 1 1 7 . 5  
7 1 5 4  
7 1 5 7

5 0 .
5 0 .
5 0 .
5 0 ,
5 0 .
5 0 .
5 0 ,
5 0 .

5 0 0 .  |  
5 0 0 .  \ 
5 0 0 .  \ 
5 0 0 .  F  
5 0 0 .
5 0 0 .
5 0 0 .
5 0 0 .

7 1 1 0
7 0 6 8 . 1
7 1 5 9
7 1 6 7

5 0 .
5 0 .
5 0 .
5 0 .

1 0 0 0 .
1 0 0 0 .
1 0 0 0 .
1 0 0 0 .

7 1 0 7
7 1 0 8  
7 1 0 8 . 5  
7 1 1 4
7 1 1 8
7 1 1 9
7 1 2 0

1 0 0 .
1 0 0 .
1 0 0 .
1 0 0 .
1 0 0 .
1 0 0 .
1 0 0 .

1 0 0 0 .
1 0 0 0 .
1 0 0 0 .
1 0 0 0 .
1 0 0 0 ,  ■ 
1 0 0 0 .
1 0 0 0 .

7 1 0 9
7 1 0 9 . 5

5 0 .
5 0 .

2 1

1 5 0 0 .
1 5 0 0 .

i
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i
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R e c o " ' "  * ' i l e c o m m e n d c d
S e c t io n M i n i n M a x i m u m
v i o l a t e d C iv i l  P c i y C iv i l  P e n a lty

7 1 1 3 5 0 . 1 5 0 0 .
7 1 6 5 0 . 1 5 0 0 .
7 1 5 8 5 0 . 1 5 0 0 .
7 1 6 1 ,0 . 1 5 0 0 .
7 1 2 3 5 0 0 . 1 5 0 0 .

The maximum and minimum penalties as set forth 
above are advisory only. When there is more than one violation 
where, in the judgment o ! 'he Registrar, a person has exhibited 
bad faith, or where, in the judgment of the Registrar, the viola­
tion is grave, the maximum recon,mended civil penalty shall be 
S2.000.00

Where a cited person has a history of violations ol the 
same or similar sections ol the Contractors License Law. the 
maximum recommended civil penalty shall be $2,000.00.

Where a citation lists more than one violation, the 
amount ol assessed civil penalty shall be stated separately lor 
each section violated.

Where a  citation lists mote than one violation, 3nd each 
of the violations relates to the same construction project, the 
tctal penalty assessment in each citation shall not exceed 
$ 2 ,000 .00 .

22

(C)  A d d  s e c t io n  806. to r ea d :
806. Appeal ol Citation.
Any person served with a citation pursuant to section 

7090 ol the Business and Professions Code may contest the 
citation by appealing to the Registrar within 15 working days 
liom the receipt ol such citation. The 15 day period may be 
extended upon showing ol good cause which determination is 
within Ihe discretion of Ihe Registrar.-

ihe cited person may contest any or all of the following 
aspects ol the cilation:

1. The occurrence ol a violation ol the Contractors 
License Law;

2. The reasonableness ol the order ol correction, il an 
order ol correction is included in the citation;

3. The period ol time allowed for correction, il an 
order of correction is included in the citation;

4. The amount ol the civil penally, if a civil penalty is 
assessed in the citation.

(7)  A d d  s e c t io n  806.1 to r ea d :
806.1 Service ol Citation.
Service of a citation shall be made in accordance with 

ihe provisions ol section 11505(c) ol the Government Code, 
and further that a copy of the citation be sent by reguhr mail.

2 3



A P P E N D I X  CA P P E N D I X  B

Contractors’ State License Board 

Citation
(Bualnau and ProlMiloni Coda (709V)

S t itam a n t to C lta d  P a r i on

AttacNd u  • cocr o» a O itn o *  u iv td  Or i n  OHico ol lha Pag>u*if of Con^ado-i.
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umaia a •*iittn raouiit Ida a Na^ng a'gnad Or roo o» on your baMti •« daKaiad e* 
lo ma P»;i»trir ol Coniracion a»ilh*n Miaan (isj oar* atiar i n  Citai*on •» pa* 
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ApptH" 10

Rtg iitu t  ot Contrition. _ ---------------------------------------------------------------—
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Vou muil comply with IN  o'tja»* m IN  Ciui>on •UMn i n  Itmai g*an wMan you 
appail
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il you d afra IN  namai and add'aiaaa ol wtmataai o* an opccrtumiy lo iMpaci and 
copy IN  ilamy mam onad in Sad-on H507 6 ol i n  Ooarnmam Coda in  w i i i i i  m . 
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ibcva asd'ata

i;
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i.n*» o*d«* ti *na At5.11***
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R e s e a r c h e d  &  written  b y :
S a m  K .  A b d u l a z i z .  Attorney  
N in t h  F l o o r .  V a l l e y  P la z a  T o w e r  
1 2 1 6 0  V ic to r y  B l v d .
N o .  H o l l y w o o d .  C A  9 1 6 0 6  
( 2 1 3 )  7 6 0 - 2 0 0 0

Chief Counsel
American Building Contractors Association

D is t r ib u t e d  b y :
T h e  A m e r i c a n  B u i l d i n g  C o n t r a c t o r s  A s s o c ia t i o n  
8 7 2 7  W e s t  T h i r d  Street . S u it e  # 203 
L o s  A n g e l e s ,  C A  9 0 0 4 8  
( 2 1 3 )  2 7 8 - 2 5 3 3

D i s c o u n t  p r i c e s  are  a v a i l a b l e  fo r  p r o f e s s i o n a l  a n d  tr a d e  
o r g a n iz a t io n s .

L i c e n s e  la w  is s u b j e c t  to  c h a n g e  at a n y  t i m e .  U s e  th is  
g u i d e l i n e  b ut  refer to s p e c i f i c  r u le s  or  statutes .
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Bill seeks 
buying 
changes

by Dean Fosdick
Associated Press

J U N E A U  — An 82-page 
bill designed to simplify the 
state’s "inconsistent, inade­
quate, outdated and sporadi­
cally scattered” buying poli­
cies was introduced Tuesday 
in the Senate.

The measure grew out of 
hearings last year by a Sen­
ate interim committee 
created to investigate and 
review grand jury recom­
mendations about procure­
ment methods and executi- 
ve-branch ethics.

A Juneau grand jury last 
summer accused Gov. Bill 
Sheffield of steering a $9.1 
million state office lease in 
• Fairbanks to a friend and po­
litical supporter, then lying 
about it while under oath.

The panel returned no in­
dictments in the case, but it 
recommended that lawmak­
ers meet to consider whether 
Sheffield should be im­
peached for his actions in the 
matter. The lease later was 
canceled on the advice of 
former Attorney General 
Norm Gorsuch.

The Senate dropped im­
peachment proceedings 
after finding no evidence 
that Sheffield did anything il­
legal. Before leaving Juneau, 
however, it did create the 
committee in efforts to help 
tighten state procurement 
and ethics policies.

"This (bill) brings us full 
circle since the grand jury 
made its recommenda- 8 
tions,” said Sen. Jan Faiks, 
R-Anchorage and committee 
chairwoman.

Among other things, the 
bill recommends that:

• A comprehensive pro­
curement policy be passed to 
replace buying methods the 
committee called “inconsis­
tent, inadequate, outdated 
and sporadically scattered 
throughout our laws.”

• Buying be centralized 
within the executive branch.

• I'm-competitive and 
sole-source contracts be 
strictly limited. "

• Procurement officers 
be trained and protected 
from political pressure.

• A clear and uniform 
appeals procedure be 
passed.
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Bill could tighten bidding laws
By JOHN LINDBACK
Daily News reporter

J U N E A U  — A  reform bill that is an 
outgrowth of last summer’s impeachment 
hearings against Gov. Bill Sheffield 
could dramatically reduce non-competi­
tive bid contracting and purchasing by 
state government, a state official said 
Monday.

Competitive bidding is legally by­
passed by the state Department of Ad­
ministration in about 680 major contracts 
and purchases each year, Deputy Com­
missioner Marsha Hubbard said.

“We anticipate that only 20 percent of 
those would remain sole-source under 
passage of this law,’’ Hubbard said.

The bill, scheduled for public hearings 
this week before the Senate Judiciary 
Committee, was first proposed by a 
special committee of legislators and oth­
er state officials. The committee was 
asked to propose a bill because the grand 
jury that criticized Sheffield for award­
ing a non-competitive, 89 million state 
lease for office space in Fairbanks said a 
new procurement code was needed to 
protect the public interest.

The biggest policy change in the 82- 
age bill — which is based on an Anieri- 
an Bar Association model for state 
rocurement codes — is the restriction of

non-competitive bid contracts and pur­
chases, according to Hubbard and legisla­
tors.

Under current law, state officials can 
award a non-competitive bid contract for 
more than $25,000 if they can prove that 
the favored contractor had previously 
done a good job for the state on similar 
work or if they prove that only one 
contractor can perform the task.

The new bill would allow state offi­
cials to skip competitive bidding only if 
they determine in writing that just one 
source exists for the product or service.

State officials are not required to call 
for competitive bidding on contracts un­
der S25.000 or purchases of $5,000 or less. 
The proposed bill does not change those 
dollar limits, so it would primarily effect 
the major contracts and purchases.

But the bill does make other changes 
in state contracting and purchasing. It 
requires:

• Other branches and subdivisions of 
state government to adopt contracting 
and purchasing regulations that are “sub­
stantially equivalent” to the code. The 
court system, legislature and Alaska 
Railroad are cited in the bill.

• The hiring of an experienced chief 
procurement officer to supervise con­
tracting and purchasing by the executive

branch.
• That state officials who award a 

contract or purchase a product in viola­
tion of the code be held personally liable 
for the recovery of all state money plus 
20 percent of the total amount and "all 
costs and damages arising out of the 
violation.”

• Extensive public notice in newspa­
pers and the Alaska Administrative 
Journal of contracts available for bid and 
contracting and purchasing regulations 
under consideration by the state.

Senate Judiciary Chairman Pat Rodey 
said the bill is needed to standardize 
procurement practices in state govern­
ment and to improve legislative over­
sight of contracting and purchasing.

"The present system has fallen togeth­
er by accident. It has received no legisla­
tive oversight since oil revenues bal­
looned,” Rodey said.

Rodey’s Judiciary Committee is sched­
uled to hear public testimony on the bill 
today and discuss it Saturday at an 
Anchorage meeting. The hearing today 
starts at 1:30 p.m. and residents through­
out the state can testify by teleconfer­
ence.

Saturday’s hearing is scheduled at 10 
a.m. at the Legislative Information Of­
fice in Anchorage, 1024 W. Sixth Ave.


