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A P P E N D IX  5
ATTACHMENT 0  TO OMB C IR C U L A R  A - 1 0 2  

Federal R e n t e r  / V o l. 44. N o . Ib9  / W e d n e -d a y . A u gu st 15.1979 / N o tices47874
O F F IC E  O F M A N A G E M EN T  A N D  B U D G E T[Circular No. A -102, Raritad; Tranamtttti Memorandum No. 1)S ta n d ard * G ov ern in g  S ta le  arfd Local G ra n te e P rocurem en t, A ttachm en t 0  o f OM B Circular A -102Allgull 1.1979-T c heads o f Executive Departm ent* and Establishm ent!1. Purpose: This Mem orandum  transmits an am endment (revised Attachm ent O) to O ffice  o f M anagem ent and Budget (OM B) Circular A-102.2. Background: T his notice, pursuant to the authority o f Pub. L . 83-400. the O ffice  o f Federal Procurement Policy A c t  and the Intergovernm ental Cooperation A c t . am ends Attachm ent O  to O M B  Circular A -102 Issued Seplem ber 12,1977, Federal Register, V o l. 42. N o . 170, nage 45828. Theprop . . .  t revision w as circulated to Sta l and local Interest groups In accordance w ith Circular A -85 procedures and Executive O rder 12044 and to affected Federal agencies and contractor organizations. The proposed revision w as published In the Federal Register Decem ber 6 ,187a V o l. 43. No. 235. page 57201, and a public hearing w aa held January IB , 1979. N o regulatory analyais is required In accordance with Executive O rder 12044. The amendment(1) reaffirms the m aximum reliance on State and lo cal governm ent grantees m anagem ent oI  their own procurem ent(2) directs grantor agencies lo rescind nonconform ing provisions o f current agency subordinate regulations and lim its the issuance o f additional requirements; (3) creates a grantee certification program to reduce the grantee agen cies’ burdensom e pre- aw ard review  o f Individual procuremenla; (4) adds provisions to reduce the possibility o f fraud and w aste; and (5) expands coverage addressing sm all, m inority, w sen  and labor surplua contracting. The am en dm en t it i t  anticipated, w ill reduce adm inistrative c o .L  paperw ork and other such factor! w hich contributed to in efficiency, w ar e and delay in Implementing as jlstan ce  programs.3. Action: Rem ove the old Attachm ent O  from the C ircu lar and Insert the new A ttachm en t. G rantor agencies shall begin im m ediately to amend nonconform ing subordinate regulations.4. Summary o f  Changes: Section  1. Prohibits grantor agencies from adding additional requirem ents or aubordinate regulations. T h is attachm ent strikes a

b alan ce betw een agencies' stew ardship role end the policy o f placing the m axim um  reliance on grantees to conduct their own affa irs. To avoid confusion, areas not covered by this p/ohibition are enumerated.Section 2. Spells out the responsibilities that properly belopg to the grantor or the grantee. T o  avoid burdensom e detailed review s of grantees' discretionary actions the eubstitution o f grantors' Judgment la prohibited, unless it is prim arily a Federal question.Section 3. Grantor agencies are encouraged to provide technical assistance to grantees rather than require subm ission for review .Section 4. Proposes that grantor agencies conduct grantee procurement system  review s and that wben a grantee procurem enl system  meet* the stan dard! o f this attachm ent it m ay be certified by the grantor ag eociet, thus reducing in dividual pre-aw erd contract review s by that agency or other agencies m aking grants. Both grantees and grantors expressed their concern •bout keeping the quality o f the certification review s constant. A  paragraph w as added to m ake review s adhere to O F P P  standards.Section 5. U rm ls grantor agen cies’ authority to review  protests. T h is  is properly the responsibility o f the grantee.Section 8. Lim its grantor pre-aw ard review  o f grantee procurem ents to non­com petitive and brand nam e procurem ent*, and procurem ent* by grantees w ho do not m eet A ttachm en t O  standard*.Section  7. Expends the code o f conduct front merely prohibiting the acceptan ce o f  gift* and gratuities to prohibiting the participation in  the aw ard  o f contract* to firms in w hich the e ip lo y a e  has some fin ancial InterestSection 9. Expands the section requiring affirm ative steps to e n s u e  m inority and sm all business participation in contracting under Federal grant programs, and en ccarage* the placem ent o f contract* in labor surplus areas and w ith w om en business enterprises.Section 11. Explains w hen it Is appropriate to use one o f the follow ing four m ethodsa o f  procurem ent sm all purchase, com petitive sealed bids, com petitive negotiations and noncom petitive negotiations, and recognizes price com petition need not be used for A / E  contracts.Section  12. Prohibit* the tike o f a  percentage o f  construction cost m ethod o f contracting, requires either a coat or price an alysis  o f  a ll procurem enl and

states costs wil) be allow ed if consistent w ith Federal cost principles.Section  14G. Expands contract provision on inventions lo cover copyrights and rights in data.Section  14j. A d d s provision requiring com pliance w ith State Energy Conservation Plans.&. Effective Date: T h is revision is affective O ctober 1.1979. Grantees may com ply with this am endment Im m ediately where they do not conflict with grantor agency regulations. Crantor agencies m ay Implement this am endm ent im m ediately or allow  grantee a g e n d e i to Implement.8. For F ir th e r  information C on tac t M r. Jack  N n dol. A ssistan t for Intergovernm ental A ffa irs . O ffice  of Federal Procurement Policy. Telephone 202-395-8168.Jta a s  T. McIntyre, Jr.,
Director.Procurem ent StandardsL  Applicability.a . T his Attachm ent establishes •U n d ard s and guidelines for the procurem ent o f supplies, equipment, construction, and servicss for Federal assistance programs. These standards are furnished to ensure that such m aterials and services are obtained efficien tly  and econom ically and in com pliance w ith the provision* of ap plicable Federal law  and Executive orders.

k  N o additional procurement requirem ent! or subordinate regulations shall be Imposed upon grantees by Executive agencies unless specifically  required by Federal law  or Executive orders or authorized by the A dm inistrator for Federal Procurement P olicy. This prohibition is  not applicable (o paym ent conditiona issued in accordan ce with Treasury Circular 1975. in dividual grantee requirements pursuant to le ctio n  10 o f the baaic circular or the provialons o f this or other O M B  circulars.c . Provisions of current subordinate requirem ents not conform ing to thia attachm ent shall be rescinded by grantor ag en d as unless approved by the O ffice  o f  Federal Procurement Policy (OFPP).1  Grantee/Grantor Responsibilitya . T h ese standard* do not relieve the grantee o f an y contractual rsspooaibtlities under it* contracts, the gran lee Is responsible, in accordance w ith good adm inistrative practice and round business judgment, for the settlem ent o f all contractual and adm m istraUv.a Issues arising oul o f procurem ents entered into In support o f a  g r a n t These Indude but are not
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limited to; source evaluation. protests, dispute*, sod claim s. Executive agencies shall not substitute their judgment for that of the grantee unless the n utter is primarily a Federal concern. Violations o f law  are to be referred to the locaL S ta le , or Federal authority having proper jurisdiction.b. Grantees shall use their own procurement procedures which reflect applicable State and local law a and regr j lions, provided that procurements for Federal Assistan ce Programs conform to the standards set forth in this attachment and applicable Federal law .3. Grantee Procurement improvement.Executive agencies aw arding Federalgrants or other assistance which require or allow  for procurement by the recipients are encouraged to assist recipients in improving their procuremenl capabilities by providing then: with technical assistance, training, publications, and other aid.4. Procurement System Reviews.
a. Executive agencies are enccursged to perform revtevsj o f their grantees' procurement systems if a condoning relationship with the grantee is anticipated or a substantial amount of the Federal assistance is  to be used for procurement aad  review  of individual contracts is anticipated. The purpose of the review shall be to determine: (1) whether a grantee's procurement system meets the standards prescribed by this Attachm ent or other criteria acceptable lo the O FPP, auch as provisions o f the model procurement code for State and local government and (2) whether the grantee's procurement system should be certified by the reviewing agency. Such a review  wQl also give an agency an opportunity to give technical assistance to a grantee lo remedy its procurement aystem if it does not fully com ply. In addition, such a review  may provide a basis for deciding whether the grantee's contracts and related procurement documents ahould be subject to the grantor's prior approval, as provided by Section 6.b. In conducting procurement aystem review s, grantor agencies will evaluate a grantee's procurement aystem in terras o f  whether i' com plies w ith the standards prescribed by this Attachm ent and represents a fair, efficient and effective procurement aystem. To the m axim um  extent feasible, roviewers 'vill rely upon State or local evaluations and analyses performed by ag en d es or organizations independent o f the grantee contr a c ting activity.c. W hen a Federal grantor agency com pletes a procurem ent review , it shall

fum lch a  report to the gran .re , with a copy to OFPP.d . AH agencies ahould norm ally rely upon the rcaullan! findings or certification for a period of 24 months before another review  Is performed.e. Review s shall be conducted in accordance w a ll  standards and guidelines approved or issued by O FPP.f. The review s 'authorized by Section 6 are w aiv ed  ff a grantee's proc urement system is certified.S. Protest Procedures.Grantor agencies m ay develop rrj adm inistrative procedure to handle com plaints or protesta reg ardin g  grantee contractor aeleclion action*. The procedure shall be limited a s  follow s:a. N o protest shall be accepted by the grantor agency anti! all adm inistrative rem edies at the grantee level have been exhausted.b. Review  is lim ited t x(i) V iolation * o f Federal law  or regulation*. V io lation s of State or local law  shall be under the jurisdiction of State or local authorities.(U) V iolation s o f grantee's protest procedures or failure to review  a  complaint or protest0. Grantor Review o f Proposed  
Contracts.Federal grantor pre-aw ard review and approval o f the grantee's proposed contracts and related pram rem ent documents, such a*  requei Is for proposals and fnvftations fo rb id s, Is permitted only under the following circum stance j :a. The procurement is expected to exceed S10.000 and is to be aw arded without com petition or only one bid or offer is received in response to solicitation.b. The procurem ent expected to exceed $10,000 specifies a  "brand nam e” produce orc. The grantee'! procurement procedure! or operation fails to com ply with one or more significant aspects of this Attachm ent. T h e grantor agency shall notify the grantee in writing, with a copy o f such n otification to the O FPP.7. Code o f Conduct.G rantee* shall m aintain t  written code or standards of cowdoct which ahall govern the performence o f tfceir officers, em ployees o r agents engaged ia the aw ard ajid adm inistration of contracts supported by Federal funds.N o em ployee, officer or ageol o f the grantee shail participate la selection, or in the aw ard or adm inistration o f a contract supported by Federal fun d* if a conflict o f Interest, real or apparent, would be involved. Such a  conflict would arise when:a. The em ployee, officer or ag en t

b. A n y  mem ber o f his immediate fam ily;c. H is or her partn er ord. A n  organization w hich em ploys, or Is about to em ploy, any o f the ab ove, has a financial or other interest in the firm selected for aw ard.The grantee's officers, em ployees or aganl* shall neither solicit nor accept gratuities, favor* or anything of monetary value from contractors, potential contractors, or parlies ‘ o subagre* meats.Grantees may set minimum rules where the financial interest ia not ssb stan lio l or the gift ia an an solicited item o f nom inal Intrinsic value.T o  the extend permitted by State or lo cal I t n  or regulations, such standards o f conduct ahall provide for penalties, sanction*, or other di*ciplinary actions for violation* of such standards by the grantee's officer*, em ployee*, or agents, or by contractors or their agent*.8. Procurement Procedures.The grantee shall establishprocurement procedure* w hich pro We that proposed procurement action* shall be ren ew ed  by grantee o f f ic a b  to avoid the purchase of unnecessary or duplicate v items. Consideration should be given to consolidation or breaking out to obtain a more econom ical purchase. Where appropriate, aa analysis shell be m id *  of lease versus purchase alternative*, and any other appropriate analysis to determioe w hich approach would be the moat econom ical. T o  foster greater econ o m y and efficiency grantee* are encouraged to snter into State and local intergovernmental agreements for procurement or use of common good* and services.9. Contracting With Sm all cmd 
Minority Finns. Women's Business 
Enterprise and Labor Sarpius Arvo 
Firms.

a. It ia national policy to sw ard a fan- ahare of contract* to small and minority business firms. Accordingly, affirm ative steps mast be taken to assure that sm all and minority bnsm esses are utilized when possible os sources o f supplies, equipment, construction and services. A ffirm ative steps shall include the following:(1) Including qualified sm all and minority businesses on solicitation Eats.(2) Assuring that sm all and minority businesses are solicited w henever (hey are potential sources.(3) W hen econom ically feasible, dividing total requirements into «~ ail»r tasks or quantities so a* to permit m axim um  sm all an d  minnrity business participation.
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(4) W here the requirement permit*, establishing delivery schedule* which w ill encourage participation by small and minority business.(5) Using the services and assistance o f the Sm all Business Administr&lion, the O ffice o f M inority Business Enterprise o f the Department of Commerce and the Com m unity Services Adm inistration as required.(C) If any subcontracts are to be let. requiring the prime contractor to take .the affirm ative steps in 1 through 5 above.b. Grantees shall take similar appropriate affirm ative action in support o f  women's business enterprises.c. Grantees are encouraged to procure goods end services from labor surplus areas.d. Grantor agencies may impose additional regulations and requirements in the foregoing areas only to the extent specifically m andated by statute or presidential direction.10. Selection Procedures.a. A ll procurement transactions, regardless o f whether by sealed bids or by negotiation and without regard to dollar value, shall be conducted in a manner that provides m aximum open and free com petition consistent with this attachment. Procurement procedures ahall not restrict or eliminate competition. E xam ples o f w hat ia considered to be restrictive of competition include, but are not limited to: (1) placing unreasonable requirements on firms in order for them to qualify to do business, (2) noncom petitive practices between firms,(3) organizational conflicts o f interest, and (4) unnecessary experience and bonding requirements.b. The grantee shall have written selection procedures which shall provide, as a minimum, the follow ing procedural requirements:(1) Solicitations o f offers, w hether by competitive sealed  bids or com petitive negotiation, shall:(a) incorporate a clear and accurate description o f the technical requirements for the m aterial, product, or service to be procured. Such description shall nob in competitive procurements, contain features which unduly restrict com petition. The description m ay Include a statement o f the qualitative nature o f the m aterial, product or service to be procured, and when necessary, shall aet forth those minimum essential characteristics and standards to w hich it must conform If it is to satisfy Its intended use. Detailed product specifications should be avoided if  at all possible. W hen it is im practical or uneconom ical to m ake a

clear and accurate description o f the technical requirements, a "brand nam e or equal" description m ay be used as a means to define the perform ance or other salient requirements o f a procuremenb 'P ' i  specific features o f the named brand which must be met by offerors shall be clearly stated.(b) clearly set forth all requirements which offeror* must fulfill and all other factors to be used in evaluating bid* or proposals.(2) A w ard s shall be m ade only to responsible contractor* that possess the potential ability to perform successfully  under the terms and conditions o f  a proposed procurem ent Consideration shall be given to such m atter* as contractor integrity, com pliance with public policy , record o f past perform ance, and fin ancial and technical resources.11. Method o f Procurement.Procurement under grants shall be made by one o f the follow ing methods, as described herein: a) sm all purchase procedures; b) com petitive sealed bids (formal advertising): c) com petitive negotiation: d) noncom petitive negotiation.a. Sm all purchase procedures are those relatively simple and inform al procurement methods that are sound and appropriate for a procurem ent of services, supplies or other properly, costing in the aggregate not more than $10,000. Grantees shall com ply with State or local sm all purchase dollar limits under $10,000. I f  sm all purchase procedures are used for a procurement under a grant, price or rate quotations shall be obtained from an adequate number o f qualified sources.b . In com petitive sealed bids (formal advertising), sta le d  bids are publicly solicited and a firm -fixed-price contract (lump sum or unit price) is aw arded to the responsible bidder w hose bid, conform ing with all the m aterial terms and conditions o f the Invitation for bids, la low est in price.(1) In order for formal advertising to be feasible, appropriate conditions must be present including, as a minimum, the follow ing:(a) A  com plete, adequate and realistic specification or purchase description is availab le .(b) T w o or more responsible supplier* are w illing and able to com pete effectively for the grantee's business.(c) The procurement lends itself to a firm -fixed-price co n tract and selection o f the successful bidder can appropriately be m ade principally on the basis o f price.

(2) If form al advertising Is used for a procurem ent under a grant, the follow ing requirem ents shall apply:(a) A  sufficient time prior to the date set for opening o f bids, bids ahall be solicited from an adequate number of known suppliers. In addition, the Invitation shall be publicly advertised.(b) T he invitation for bids, including specifications and pertinent attachm ents, shall clearly define the item s or services needed in order for the bidders to properly respond to the invitation.(c) A ll  bids shall be opened publicly at the time and place staled In the Invitation for bids.(d) A  firm -fixed-price v m ir e d  award shall be m ade by written notice to that responsible bidder w hose bid. conform ing to the Invitation for bids, is low est. W tiere specified in the bidding docum ents, factors such as discounts, transportation costs and life cy cle  costs shall be considered in determining w hich bid is lo w e st Paym ent discounts m ay only be used to determine low  bid w hen prior experience of the Grantee Indicates that such discounts are generally taken.(e) A n y  or all bids may be refected when there are-sound documented business reasons in the best interest of the program.c . In com petitive negotiation, proposals are requested from a number o f sources and the Request for Proposal is publicized, negotiations are norm ally conducted w ith more m an one o f the sources submitting offers, and either a fixed-price or cost-reim bursable type contract is aw arded, as appropriate. Com petitive negotiation m ay be used if conditions are not appropriate for the use o f formal advertising. I f  com petitive negotiation is used for a procurement under a grant, the follow ing requirem ents shall apply;(1) Proposals shall be solicited from an adequate number o f qualified sources to permit reasonable competition consistent w ith the nature and requirement* o f the procurement. The Request for Poposals shall be publicized and reasonable requests by other sources to com pete shall be honored lo the m axim um  extent practicable.(2) The request for proposal shall identify all significant evaluation factors, Including price or cost w here required and their relative im portance.(3) T he grantee shall provide m echanism s for technical evaluation o f  the proposals received, determ inations o f responsible offeror* for the purpose of written or oral discussions, and selection for contract aw ard.
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[4) A w ard  may be made lo the responsible offeror w hose proposal will be most edavantsgeous to the procuring party, price and other fa ctc 's  considered. Unsuccessful offerors should be notified promptly. ■*(5) Grantees m ay utilize competitive negotiation procedures for procurement o f Architectural/Engineering professional services, w hereby competitors' qualifications are evaluated and the most qualified competitor is selected, subject to negotiation of fair and reasonable com pensation.d. Noncom petitive negotiation is procurement through solicialion of a proposal from only one source, or after solicitation of a number o f sources, competition is determined inadequate. Noncom petitive negotiation m ay be ru e d  when the aw ard of a contract is infeasible under sm all purchase, competitive bidding (formal advertising) or competitive negotiation procedures. Circum stances under w hich a contract m ay be aw arded by noncom petitive negotiation are limited to the follow ing:(1) The item is av ailab le only from a single source;(2) Public exigency or emergency when the urgency for the requirement w ill not permit a delay incident to competitive solicialion:(3) The Federal grantor agency authorizes noncom petitive ncgotation: or (4) After solicitation o f a number of sources, competition is determined inadequate.e. A dditional innovative procurement methods may be used by Grantees with the approval o f the Grantor A gen cy. A  copy o f such approval shall be sent to O FPP.12. Contract Pricing.The cost plus a percentage o f cost and percentage o f construction cost method o f contracting shall not be used. Crantees shall perform some form of cost or price an alysis in connection with every procurement action including contract m odifications. Costs or prices based on estim ated costs for contracts under grants shall be allow ed only to the extent that costs incurred or cost estim ates included in negotiated prices are consistent with Federal cost principles.13. Grantee Procurement Records.Grantees shall m aintain recordssufficient to detail the significant history o f a procurement. These records shall Include, but are not necessarily  limited to. information pertinent to the following: rationale for the method of procurement, selection o f contract type,

contractor selection or rejection, and the basis for the cost or price.14. Contract Provisions.In addition to provisions defining a sound and cr mpiete procurement contract, any recipient of Federal grant funds shall include the follow ing contract provisions or conditions in all procurement contracts i  .d subcontracts as required by the provision. Federal Law  or the Grantor A gen cy.a. Contracts other than small purchases shall contain provisions or conditions which w ill allow  for adm inistrative, contractual, or legal rem»"t:-s in Instances where contractors 
v1 breach contra- terms, and
1 ’ ch sanctions and penaltiesas mo; opriate.b. A ll -  * 3 In excess o f $10,000 shall r .itable provisions fortermi ,  the grantee Including them anner uy which It w ill be effected and the basis for settlement. In addition, such contracts shall describe conditions under which the contract m ay be terminated for default as w ell as conuitions where the contract m ay be terminated because o f circum stances beyond the control o f the contractor.c. A il contracts aw arded in excess o f $10,000 by grantees and their contractors or subgrantees shall contain a provision requiring com pliance with Executive O rder 11246. entitled "Equal Em ploym ent Opportunity," as am ended by Executive O rder 11375, and as supplem ented in Departm ent of Labor regulations (41 C F R  Part 60).d. A ll contracts and subgrants for 
construction or repair shall include a provision for com pliance with the Copeland “ A n ti-K ickb a ck" A c t  (IB U S C  074) as supplem ented in Departm ent of Labor regulations (29 C FR , Part 3). This A c t  provides that each contractor or subgrantee shall be prohibited from inducing, by any m eans, an y person em ployed in the construction, com pletion, or repair p f public w ork, to give up an y part o f the com pensation to w hich he is otherwise entitled. The grantee shall report all suspected or reported violations to the grantor agency.e. W hen required by the Federal grant program legislation, all construction contracts in excess o f S2.000 aw arded by grantees and subgrantees shall include a provision for com pliance with the D avis-B acon  A c t (40 U S C  276a to a -  7) as supplemented by Departm ent of Labor regulations (29 C F R  Part 5). Under this A c t  contractors shall be required to pay w ages to laborers and m echanics at a rate not less than the minimum w ages specified in a w age determination m ade by the Secretary of Labor. In addition.

contractors shall be required to pay wages aot less often than one* a week. The grantee shall place a copy of the current prevailing wage determination issued by the Department o f Labor in each solicitation and the award o f a contract shall be conditioned upon the acceptance of the wage determination. The grantee shall report all suspected or reported violations to (he grantor t g tp c y.f. W here ap plicable, all contracts aw arded by grantees and subgranlces in excess d  $2,000 Cor construction con tracts and in  excess o f 522100 for other contracts w hich in volve the em ploym ent o f m echanics or laborers sh all Include a provision for m «ipll«nri» w ith sections 103 and 107 o f the Con tract W ork Hours an d  Sa fe ly  Stan dards A c t (40 U S C  327-330) as supplem ented by Departm ent of Labor regulation* (26 CFX. Part 5). U n d er, section 103 o f  the A ct. each contractor shall be required to com pute the w ages c ‘  every m echanic and laborer an  the basis o f a standard w ork day of 6 boura and a standard w ork w eek o l  40 hours. W ork in excess  o f the standard w orkday or w orkw eek ia permisoible provided that the worker is com pensated at a rate o f not l e u  than I lk  times tha basic rate o f  pay for all hoars w orked in  s x c e u  of 8 hours in an y calendar day or 40 boors In the w ork w eek. Section 107 of the A c t is ap plicable to cunstruction work and provides that no laborer o r m echanic shall be required to work in surroundings or under working conditions w hich are unsanitary, hazardous, or dangerous to his health and safety  aa determined u w b r  construction, safety and health standards promulgated by the Secretary of Labor. These requirement* do aot apply to the purchases o f supplies or m aterials or articles ordinarily av ailab le on the open m ark et or contracts for transportation or transm ission of intelligence.g. The contract shall include notice of grantor agency requirements and regulations pertaining to reporting and patent rights under any contract Involving research, developmental, experimental or demonstration work With respect to any discovery or invention which arises or is developed in the course of or under such contract, and of grantor agency requirements and regulations pertaining to copyrights and rights in data.h. A ll negotiated contracts (except those awarded by small purchases procedures) awarded by grantees ahall include a provision lo the effect thut the g i.n te e. the Federal grantor agency, the Comptroller General of the United

m
Federal Regrsier I  Vol 44. No. 15S /  Wednesday. Angusl 15. 1373 /  Notices__________47B77

8/81

Page 4



A P P E N D IX  5
47873 Federal R egister / V o l. 44, N o . 159 / W e d n e sd a y . A u gu st 15, 1979 / N o tices
States, or any of their duly authorized representatives, shall have access to any books, documents, papers, and records of the contractor which are directly pertinent to that specific contract, for the purpose of making audit, examination, excerpts, and transcriptions.Grantees shall require contractors to m aintain all required records for three years after grantees make final paym ents and all other pending matters are closed.I. Contracts, subcontracts, and subgrants of amounts in excess of $100,000 shall contain a provision which requires compliance with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air A ct (42 U .S .C . 1857(h)). Section 508 of the Clean Water Act (33 U .S .C . 1368).Executive O rder 11738. and Environm ental Protection agency regulations (40 C F R  Part 15 ). which prohibit the use under non-exem pt Federal contracts, grants or loans of facilities included on the E P A  List of Violating Facilities. The provision shall require reporting o f violations to the grantor agency and to the U .S .E .P .A .A ssistan t Adm inistrator for Enforcement (EN-329).|. Contracts shall recognize m andatory standards and policies relating to energy efficiency which are contained in the State energy conservation plan issued In com pliance with the Energy Policy and Conservation A c t (P.L. 94-183).Grantor Agencies are permitted to require changer, remedies, changed conditions, access and record retention and suspension of work clauses approved by the Office of Federal Procurement Policy.15. Contract Administration.Crantees shall maintain a contract administration system insuring that contractors perform in accordance with the terms, conditions, and specifications of their contracts or purchase orders.

( n t  D o c  7 S - U S U  r .u<t t - i t - n t  s u  « m |
sauna coot sits-oi-tf

H B B H

Page 5
8/81



J 7460.8

A P P E N D IX  6

G L O S SA R Y  O F  P U B L IC  PU R C H A SIN G  TERMS

T h i s  G l o s s a r y  o f  P u b l i c  P u r c h a s i n g  T e r m s  w a s d e v e lo p e d  a n d  m ade a v a i l a b l e  t o  HUD b y  t h e  N a t i o n a l  A s s o c i a t i o n  o f  S t a t e  P u r c h a s i n g  O f f i c i a l s  a n d  t h e  C o i n c i l  o f  S t a t e  G o v e r n m e n t s . I t  i s  r e p r i n t e d  fr o m  t h e i r  197 5  p u b l i c a t i o n  " S t a t e  a n d  L o c a l  G o v e r n m e n t P u r c h a s i n g ; "  a  r e v i s e d  e d i t i o n  i s  s c h e d u l e d  t o  b e  p u b l i s h e d  i n  1 9 8 1 . T h e i r  a d d r e s s  i s  P .O .  B o x  1 A 9 1 0 , I r o n  W o rk s P i k e ,  L e x i n g t o n ,  K e n t u c k y  4 0 5 7 8 , T e le p h o n e  (606) 2 5 2 - 2 2 9 1 .
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Glossary of Public Purchasing Terms
INTRODUCTIONThis glossary contains selected terms and definitions related to stale and local government purchasing that, in many cases, cannot be found in standard, general-purpose dictionaries. 1 _a  selected definitions are intended to make the terms understandable and usable by public purchasing representatives; thus, practical rather than legally perfect definitions are included.Some o f the definitions have appeared in specialized and technical glossaries and dictionaries. Som e o f these definitions have been borrowed exactly as earlier used; others have been modified. T h e sources from  which defini­tions have been borrowed, either in whole or in part, include:

A Dictionary for Accountants. E ric  L .  K oh ler. Prentice-H all, In c ., Englew ood C liffs , N ew  Jersey, 1970.
Dictionary of Purchasing Terms. National Institute o f Governm ental Purchasing, In c ., W ashington, D .C . ,  1970.
Purchasing Handbook, second edition. G eorge W . A ljia n , Edilor-in -C hief, M cG ra w -H ill B ook C o ., In c ., 1966.T he definitions for the follow ing words and phrases may be found in the Uniform Commercial Code and, to conserve space, are not reproduced h cic  except for the very few having additional definitions peculiar to public procurement.

Definitions Contained in the Uniform Commercial CodeAccept Cbntract Insolvency proceedings Properly payableAcceptance Contract for sale Insolvent ProtestAction Contract right Installment contract PurchaseAggrieved party Custom er Instrument PurchaserAgreement Debtor Inventory ReceiptAlteration Defendant Issue Rem edyBailee Definite time Issuer RightsBearer Delivery Item SaleBearer form Delivery order Lot Sale on approvalBill o f lading Docum ent M erchant Sale or returnB ona fide purchaser Docum ent o f  title Negotiation Secondary partyBuyer Equipm ent Note Secured partyBuyer in ordinary course Fau lt N otice Securityo f business Fungible O n  demand SellerCancellation Genuine Order SuretyCertificate o f deposit G ives Party TermCertification G o o d  faith Presumed Term inationConform ing to contract G oods Presumption Third partyConsignee H older Proceeds UnauthorizedConsignor H older in due course Promise V a lu eConsum er goods W arehouse receipt
GLOSSARYAcknowledgement— A  form used by a vendor to advise a purchaser that his order has been received. It  usually implies acceptance of the order.A c t o f G o d — A  danger that could not be avoided by human power; any natural cause o f damage which is irresistible (e .g ., hurricane, flood, lightning), and which is in no way connected with negligence.Advertising— See, Form al advertising; Legal notice.A d vice o f shipment— A  notice sent to a purchaser advising that shipment has gone forward and usually containing details o f packing, routing, etc.
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A gency— (1) A  relationship between two parties by w hich one, the agent, is authorized to perform or transact cer­tain business for the othcT, the principal; also, the ofT e o f the agent. (2 ) A n  administrative division o f a gov­ernment.A gent— A  person authorized by another, called a principal, to act for him.A ll-or-none bid— A  bid for a  number o f different items, services, etc., in which the bidder states that he w ill not accept a  partial award, but will only accept an award fo r  all the items, services, etc., included in the b id . Such bids are acceptable only if  provided fo r in the Invitation fo r B ids or if the bidder quoted prices fo r all items, services, etc., and is actually the low bidder for every one.Alternate bid— (1) A  response to a call fo r alternate bids. See, Alternate bid, call for. (2) A  bid submitted in knowing variance from  the specifications. Such a bid is only acceptable when the variance is deemed to be im­material.Alternate bid, call for— A n  Invitation fo r B ids fo r a single need that can be filled by com modities o f varying mate­rials, dimensions, or styles. Bidders may subm it one or more bids for each material, style, etc., and only one award w ill be made based on an assessment o f what is best for the jovernm ent, taking price as only one factor involved.Antitrust legislation— Law s that attempt to prevent or eliminate monopolies or oligopolies and to prevent noncom­petitive practices.Authorized price list— A  price list o f the products and/or services covered in a contract which contains minimum essential information needed by users for placing orders.A ppropriation— Legislative sanction to use public funds fo r a specific purpose. M oney set apart fo r a specific use.Approved brands list— See, Qualified products list.Arbitrary and capricious action— A  w illful and unreasoning action, without consideration o f, and in disregard o f, the facts and circum stances, without rational basis; grounds for a court to overrule or remand a discretionary deci­sion or action by an administrative authority o f the government.Arbitration— A  process b y which a dispute between two contending parties is presented to one or more disinterested parties fo r a decision.A rchitect and Engineer ( A & E ) — A ll professional services associated with the research, design, and construction o f facilities.A rrival notice— A  notice sent by a carrier to a consignee advising o f the arrival o f a  shipment.A s  is— A  term indicating that goods offered for sale are without warranty or guarantee, rnd that the purchaser takes the goods at his own risk without recourse against the seller for the quality or condition o f the goods.A w ard— T h e pre entation o f a purchase agreement or contract to a bidder; the acceptance o f a  bid or proposal.B ack-door buying— M akin g a purchase without going through the central purchasing authority.B ack order— T hat portion of an order which a vendor cannot deliver at the scheduled time and which he has re­entered for shipment at a later date,Best interests o f the State (city , county)— A  term frequently used in granting a purchasing official the authority to use his discretion to take whatever action he feels is most advantageous to the government. T h e term is used when it is impossible to anticipate adequately the circumstances that m ay arise so that more specific directions could be delineated by the law  or regulation.B id — A n  offer, as a price, whether for payment or acceptance. A  quotation specifically given to a prospective pur­chaser upon his request, usually in com petition with other offerors. A lso , an offer by a buyer to a  seller, as at an auction.Bid-award file— A  file that is divided into com m odity and item sections each o f which contains listings o f  w ho was solicited for individual bids, what each response was, and other inform ation. T h e bid-award file is used to com ­pare past bids for award patterns that might reveal collusive agreements or to m ake other com parisons o f  data.B id  bond— A n  insurance agreement in which a third party agrees to be liable to pay a certain amount o f money in
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the event that a specific bidder, i f  his bid is accepted, fails to sign the contract as b id . See, B id  deposit; B id  security.Bid deposit— A  sum o f money or check, deposited with and at the request o f the government, in order to guarantee that the bidder (depositor) w ill, if selected, sign the contract as bid. I f  the bidder does not sign the contract, he forfeits the am ount o f the deposit. See, B id  bond; B id  security. See also, Forfeiture o f deposit or bond.B id  opening— T h e  process through which the contents o f bids are revealed for the first time to the government, to the other bidders, and usually to the public. See, Public bid opening.B id  sample— A  sample required by the Invitation for B ids to be furnished by bidders as part o f their bids to estab­lish a quality level for the products being offered.B id  security— A  guarantee, in the form  o f a bond or deposit, that the bidder, if selected, will sign the contract as b id; otherwise, the bidder (in the case o f a deposit) or the bidder or his guarantor (in the case o f a bond) will be liable for the amount o f the bond or deposit. See, B id  bond; Bid deposit.Bidder— A n y  person who makes a bid.Bidders list— A  list maintained by the purchasing authority setting out the names and addresses o f suppliers o f vari­ous goods and services from whom bids, proposals, and quotations can be solicited. See, Prcqualification o f bidders; Qualified bidder.Bill— A  list o f charges or costs presented by a vendor to a purchaser, usually enumerating the items furnished, their unit and total costs, and a statement o f the terms o f sale; an invoice.Bill o f materials— A  list specifying the quantity and character o f materials and parts required to produce or assem­ble a stated quantity o f a particular product.Blanket order— A  purchase arrangement in which the purchaser contracts wiih a vendor to provide the purchaser’s requirements for an item (s) or a service, on an as-required and often ovi the-counter basis. Such arrangements set a lim it on the period of time they are to be valid and the maximum amount o f money which m ay be spent atone tim e or within a period o f tim e. See, Open-end contract; Price agreement; Requirem ents contract.Blanket purchase— See, Blanket order.Bona fide— In good faith.Bond— A n  obligation in writing, binding one or more parties as surety for another.Brand name— A  product name which serves to identify that product as having been made by a particular m anu­facturer. A  trade nam e.Brand nam e specification— A  specification that cites a brand nam e, model number, or some other designation thatidentifies a specific product as an exam ple o f the quality level desired. See, E qu al, O r  equal.Breach o f contract— A  failure without legal excuse to perform any promise which form s a whole or part o f a con­tract. See, Forfeiture o f deposit or bond.Breach o f warranty— Infraction o f an express or implied agreement as to the title, quality, content, or condition o f a thing sold.B ulk purchasing— Purchasing in large quantities in order to reduce the price per unit; volum e purchasing.Buyer— See, Purchasing agent. See also, Uniform Commercial Code.Buyer’s market— M arket conditions in which goods can easily be secured and econom ic forces o f business tend to cause goods to be priced at the purchaser's estimate o f value.Cash discount— A  discount from the purchase price allowed to the purchaser if he pays within a specified period. 

See, D iscount.C ash on delivery ( C O D ) — Paym ent due and payable upon delivery o f goods.C atalog— A  listing o f item identifications arranged systematically.Caveat emptor— “ L e t the buyer beware.”  A  m axim  that stands fo r the rule that the buyer should be careful in m aking a purchase because the burden of defective goods rests with him . T h e  vendor can be m ade to take the responsibility fo r some defects through specifications and warranties.
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C aveat venditor— “ L e t the seller bew are." A  m axim  relating to situ atio n  where the vendor bears the responsibility fo r defects in the goods he sells.Central purchasing authority— T h e administrative unit in a centralized purchasing system w ith, the authority, re­sponsibility, end control o f purchasing activities.Centralized purchasing— A  system o f purchasing in which the authority, responsibility, and control o f purchasing activities is concentrated in one administrative unit.Certificate o f com pliance— A  supplier's certification that the supplies or services in question meet certain specified requirements.Certificate o f non-collusion— A  statement signed by a  bidder and submitted with his bid to affirm that his bid is made freely without consultation with any other bidder.C la im — T h e aggregate o f the operative facts which serve as a basis for a demand for paym ent, reimbursement, or com pensation for injury or dam age under law or contract; the assertion o f  su ch ‘a demand.C o d e of ethics— A  written set o f guidelines within which judgements and considerations o f  professional ethics andbehavior should be m ade. See, Purchasing ethics.C ollusion— A  secret agreement or cooperation between two or more persors to accom plish a fraudulent, deceitful, or unlawful purpose.C ollusive bidding— T h e response to bid invitations by two or more vendors who have secretly agreed to circumvent laws and rules regarding independent and com petitive bidding. See, Corrupt com bination, collusion, or conspiracy• in restraint of trade; Price fixing.Com m ercial law— That branch of the law that designates the rules that determine the rights and duties o f persons engaged in trade and commerce.Com m odity— A n  article o f trade, a moveable article o f value, something that is bought or sold; any moveable or tangible thing that is produced or used as the subject o f  barter or sale.Com petition— T h e process by which two or more vendors vie to secure the business o f a purchaser by offering themost favorable terms as to price, quality, and service.Com petitive bidding— T h e offer o f prices by individuals or firms com peting for a contract, privilege, or right to sup­ply specified services or merchandise.Com petitive negotiation— A  technique for purchasing goods and services, usually o f a technical nature, whereby qualified suppliers are solicited, negotiations are carried on with each bidder, and the best offer (in terms o f per­form ance, quality o f items, price, e tc .) , as judged against proposal evaluation criteria, is accepted; negotiated award.Confirm ing order— A  purchase order issued to a vendor, listing the goods or services and terms o f an order ,j.<iced verbally, or otherwise, in advance o f the issuance o f the usual purchase docum entC onflict o f interest— A  situation wherein an individual as part o f his duties must m ake a decision or take action that will affect his personal interests.Consideration— A cts , promises, or things o f value exchanged by two parties and serving as the basis fo r a contract between them.Consultants and experts— Those persons who are exceptionally qualified, b y  education or by experience, in a par­ticular field to perform some specialized service.Contingency— A  possible future event or condition arising from presently known or unknown causes, the outcome o f which is indeterminate at the present time.Contract— A  deliberate verbal or written agreement between two or more competent persons to perform or not to perform a specific act or acts. See, Uniform Commercial Code.Contract administration— T h e management o f all facets o f  contracts to assure that the contractor’s total perform­ance is in accordance with his contractual com mitm ents and that the obligations o f the purchaser are fulfilled. In  government, this management is conducted within the framework o f delegated responsibility and authority and includes the support o f using agencies.
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Contract modification— A n  alteration that introduces new details or cancels details but leaves the general purpose and effect o f the contract intact.Contract record— A  record providing fu ll particulars regarding the orders placed for delivery o f goods in a contract so that the volur o f purchases against the contact can be determined.Contractor— O n e ’..n o  contracts to perform work or furnish materials in accordance with a contract.Contractual services— Services furnished under a contract in which charges, effective period',, and extent o f work .ire defined.Convenience termination clause— A  contract clause which permits the government to terminate, at its ow n discre­tion, the performance o f work in whole or in part, and to m ake settlement of the vendor’s claim s in accordance with appropriate regulations.Cooperative purchasing— T h e com bining o f requirements o f two or more political entities in order to obtain the benefits o f volume purchases and/or reduction in administrative expenses.Corrupt com bination, collusion, or conspiracy in restraint o f trade— A  phrase referring to an agreement between two or more businesses lo  stifle, control, or otherwise inhibit free competition in violation o f stale and/or federal antitrust statutes. See, Collusive bidding; Price fixing.Dam ages— Com pensation, usually in money, for ir jury to goods, persons, or property.Debarm ent— A  shutting out or exclusion for cause (as a bidder from  the list o f qualified bidders).D ebt— A n y  obligation to pay money. Ordinarily h e  term debt means a sum o f money due by reason o f a contract expressed or im plied. B roadly, the word may include obligations other than to pay money, such as the duty to render services or deliver goods.Default— Failure by a party to a contract to com ply with contractual requirements; vendor failure.Defect— A  noncom form ance o f an item with specified requirements.Delivery schedule— T h e required or agreed time or rate o f delivery o f goods or services purchased for a future period.Delivery terms— Conditions in a contract relating to freight charges, place o f delivery, time o f delivery, and method o f transportation.Descriptive literature— Inform ation, such as charts, illustrations, drawings, and brochures which show the charac­teristics or construction o f a product or explain its operation, furnished by a bidder as a part o f his bid to describe the products offered in his bid. T h e term includes only information required to determine acceptability o f the product, and excludes other inform ation, such as that furnished in connection with the qualifications o f a bidder or fo r use in operating or m aintaining equipment.Design specification— A  purchase specification delineating the essential characteristics that an item bid must possess to be considered for award and so detailed as to describe how the product is to be manufactured; generic specifica­tion.Designation o f special purpose— A  technique used when purchasing items for a special use fo r which no items o f that kind are produced (e .g ., sewing machines for teaching blind people to sew ), accom plished by sending out the spec­ification that is used fo r the basic item with a description o f the special purpose for which the item will be used, and a questionnaire asking what modifications bidders are w illing to make in their standard products to meet the particular needs.Discount— A n  allowance or deduction granted by the seller to the buyer, usually when certain stipulated conditions are met by the buyer, which reduces the cost of the goods purchased. How ever, discounts may be granted by the seller without reference to stipulated conditions. A n  exam ple o f such use o f discount is the application o f dis­count to a nom inal or “ list”  price to establish the “ net”  or actual price. See, C ash  discount; Quantity discount; Standard package discount; Trade discount.Discount schedule— T h e list o f discounts applying to varying quantities o f goods or applicable to differing classifica­tions o f purchasers.Disposition-—A ctin g  to rem ove from  the premises and control o f a  using agency goods that are surplus or scrap.
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Disposition can be accom plished by transferring, selling, or destroying the goods.Em ergency purchase— A  purchase made without follow ing the normal purchasing procedure in order to obtain goods or services quickly to meet an emergency.E qu al, O r equal— A  phrase(s) used to indicate the substitutability o f products o f sim ilar or superior function, pur­pose, design, and/or performance characteristics. See, Brand nam e specification.Equal Employm ent Opportunity Program — A  plan to include minority groups or other disadvantaged persons in the work force o f businesses affected by the plan.Equipm ent— Personal property of a durable nature which retains its identity throughout its useful life . See, Uni­
form Commercial Code.Escalation clause— A  clause in a purchase contract providing for upward adjustment o f the contract price if specified contingencies occur; price escalation clause.Ethics— See, C od e o f ethics; Purchasing ethics.Evaluation o f b id— T h e process o f exam ining a bid after opening to determine the bidder's responsibility, responsive­ness to requirements, and other characteristics o f the bid relating to the selection o f the winning bid.Exhaustion o f administrative remedies— A  legal doctrine to the effect that where an administrative remedy is pro­vided by statute, relief must be first sought from  the administrative body, and all attempts to obtain such admin­istrative relief must be used up before the com plaining party may look to the courts for relief.Expedite— T o  hasten or to assure delivery o f goods purchased in accordance with a time schedule, usually by con­tact by the purchaser with the vendor.Express warranty— A n y  affirmation o f fact or promise made by a seller to  a buyer which relates to the goods and becomes part o f the basis o f the bargain.Extend, option to— A  part o f a contract which contemplates a continuance of the original contract for a further time upon com pliance with the conditions for the exercise o f the option.F air  market value— A  price that would induce a willing purchaser to purchase or a w illing seller to sell in an open market transaction; the price a property would bring at a fair sale between parties dealing on equal terms.Fair-trade statute— A  state law providing that a manufacturer m ay legally set a minimum resale price for his prod­ucts and that retailers and distributors must observe that minim um .Fidelity  bond— A  bond which secures an em ployer up to an am ount stated in the bond for losses caused by dis­honesty or infidelity on the part o f an em ployee.Field purchase order— A  limited and specific ;hase order used in situations where authority to make the type of- purcha ;  involved has been delegated to using agencies.Firm  bid— A  bid that binds the bidder until a stipulated time o f expiration.Fiscal year— A  period of 12 consecutive months selected as a basis for annual financial reporting, planning, or budgeting.Fixed price contract— A  contract which provides for a firm price under which the contractor bears the full responsi­bility for profit or loss.Forfeiture of deposit or b o n d - A  loss by om ission, negligence, or misconduct for the perform ing o f or the failure to perform a particular act, (e .g ., not accepting a contract when an award is m ade); breach o f contract. See, Bid bond; Bid deposit; Fidelity bond; Perform ance bond.Form al advertising— T ne placement o f a notice in a newspaper or other publication according to legal requirements to inform the public that the government is requesting bids on specific purchases that it intends to m ake. See,Legal notice.Form al bid or offer— A  bid which must be forwarded in a sealed envelope and in conform ance with a prescribed form at to be opened at a specified time.Forw ard purchasing— T h e purchasing o f quantities exceeding immediate needs, e .g ., in anticipation o f a price in-, crease or a future shortage.Forw ard supply contract— A  contract for future supply o f  definite quantities o f m aterials or services over a fixed
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period. M a y  be drawn off by “ draw-off orders,”  or delivered at a  fixed and predetermined n t e  set out in the co n tra ctFraud— A  positive act resulting from  a w illful intent to deceive another with the purpose o f depriving him o f his rights or property.Full cost recovery funding— See, Industrial funding.G eneral provisions— T h e mandatory (by law  or regulation) clauses fo r all contracts by type o f purchase or con­tract. C a u s e s  devised especially for a given purchase are called special provisions.G eneric nam e— Relating to or characteristic o f a whole group or class; not protected by trademark registration.G eneric specification— See, Design specification.G ood s— A nythin g purchased other than services or real property. See, Uniform Commercial Code.Gross negligence— T he degree o f lack o f care that shows a  reckless disregard for life or safety, or that indicates a  conscious indifference to the rights o f others.Guarantee— T o  warrant, stand behind, or ensure performance or quality, as a  supplier in relation to his product.Identical bid— A ' '. that agrees in all respects with another bid.Imprest funds— Funds set aside as a cash reserve for expenditures m ade in accordance with established policies and controls; petty cash.Im proper influence— Dom ination by the actions o f one person over the actions o f another so as to prevent the prop­er exercise of the latter’s discretion.Industrial funding— F u ll financing o f program activities out o f sale o f goods or services furnished; fu ll cost recovery funding.Ineligible bidder— A  supplier who, by reason o f financial instability, unsatisfactory reputation, poor history o f per­form ance, or other similar reasons, cannot meet the,qualifications for placement on the bidders list or for award.Inform al bid— A n  unsealed com petitive offer conveyed by letter, telephone, telegram, or other means.Inspection— Critical exam ination and/or testing o f items to determine whether they have been received in the prop­er quantity and in the proper condition, and to verify that they conform  to the applicable specifications.Inspection report— A  report to inform the purchasing authority o f the quality or condition o f the items delivered.In-state preference— See, Preference.Invitation for Bids— A  request, verbal or written, which is made to prospective suppliers requesting the submission o f a bid on commodities or services.Item — A n y  product, m aterial, or service.Lab or surplus area— A  geographical section o f  concentrated unemployment or underemployment, as designated by the U .S . Departm ent of Labor.Late bid or proposal— A  bid or proposal which is received at the place designated in the Invitation for B ids after the hour established by the invitation as the time by which all bids or proposals must be received.Latent defect— A  defect which could not be discovered by ordinary and reasonable inspection.Lead time— T h e period o f tim e from  date o f ordering to date o f delivery which the buyer must reasonably allow  the vendor to prepare goods for shipment.Lease— A  contract conveying from  one person (lessor) to another (lessee) real estate or personal property fo r a term in return fo r a specified rent or other com pensation.Lease-purchase agreement— A  rental contract in which the renting party’s periodic payments or parts thereof are applied both to fu lfill the rental obligation and as installments for eventual ownership o f the com modity upon com pletion o f the agreement.Legal notice— T h e notice that is required by law . Legal notice for some purchases may be the posting o f an an­nouncem ent o f the purchase in a public place, the notification o f the appropriate bidders from  the bidders list, a form al advertisement in a newspaper or newspapers, or a com bination o f these methods. See, Form al advertis­ing.
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Negligence— T h e failure to d o that which an ordinary, reasonable, prudent man would do, or the doing o f som e act which an ordinary, prudent m an would not do. R eference must always be made to the situation, the circum ­stances, and the knowledge o f the parties.Negotiated award— See, Com petitive negotiation.N et price— Price after all discounts, rebates, etc ., have been allowed.N et terms— See, D iscount.N o  bid— A  response to an Invitation for B ids stating that the respondent does not wish to submit a b id . I t  usually operates as a procedural device to prevent debarment from  the bidders list for failure to submit bids.Nonresponsive bid— A  bid that does not conform  to the essential requirements o f the Invitation for B id s; noncon­form ing b id , unresponsive bid.Obsolescent— Becom ing obsolete, due usually to technological development.Obsolete— O u t of date; no longer in use.Offer— T h e  act o f one person that gives another person the legal power lo create a contract to which both o f them are parties; to perform such an act.O ligopoly— A  market situation in which a few com panies control or dominate the market for a product or service.Open-account purchase— A  purchase made by a buyer who has established credit with the seller. Paym ent terms are usually stated to require payment o f invoice on or before a specific date or dates; also, to require payment o f invoice in fu ll, or less a certain percentage for prompt payment. Such terms are agreed upon between buyer and seller at the time o f placing the order, or before.Open-end contract— A  contract in which quantity or duration is not specified, such as a requirements contract. See, Blanket order; Price agreement; Requirem ents contract; Term  contracting.Opcn-m arket purchase— A  purchase, usually o f a limited dollar am ount, which is made by buying from  any avail­able source, as opposed to buying from a bidder who has responded to an Invitation for Bids.Option— T h e right, acquired for consideration, to buy or sell something at a fixed price within a specified time.Option to extend— Ext end,  option to.Option to renew— A  contract clause that allows a party to elect to reinstitute the contract for an additional terra.O r  equal— See, E qu al, O r  equal.Order— A  request or com m and issued to a supplier for goods or services at a specified price. See, Uniform Com­

mercial Code.Order form — A  form by which a supplier is informed o f an order.Order level— T h e level o f stock o f any item at which an order is initiated for more supplies o f that item.Order record— A  central num erical register o f orders issued.Packing list— A  document which itemizes in detail the contents o f a particular package or shipment.Partnership— A n  agreement under which two or more persons agree to carry on a business for profit, sharing in the profits and losses by an agreed to proportion, but each being liable fo r losses to  the extent o f all o f his personal assets.Patent— A  grant made by a government to an inventor, which gives the inventor the exclusive right to m ake, use, and sell the invention for a period o f years.Patent clearance— A  letter or other form a! com m unication stating that the reporting requirements o f the patent rights clause contained in a contract have been com plied with by the contractor.Penalty clause— A  clause in a contract specifying the sum o f money to be paid if  the contractor defaults on the terms o f his contract, particularly in respect to tim e.Perform ance bond— A  contract o f guaranty executed subsequent to award by a successful bidder to protect the gov­ernment from  loss due to his inability to com plete the contract as agreed. See, Forfeiture o f Jeposit or bond.Perform ance record— R ecord to indicate a supplier’s ability to keep delivery promises and reliability, together with consistency o f quality o f the product.
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Perform ance specification— A  specification setting out performance requirements that have been determined to be necessary for the item involved to perform and last as required.Perishable goods— G oods which arc subject to spoilage within a relatively short time.Personal property— Everything which is not real property, which is subject to ownership, and which has exchange­able value.Petty cash— See, Imprest funds.Pilot model— A  model, usual.y handm ade, used in production planning for production engineering studies. See, M ock-up; Prototype.Political subdivision— A  subdivision o f a State which has been delegated certain functions o f local government, and which can include counties, cities, towns, villages, ham lets, boroughs, and parishes.Preference -A n  advantage in consideration for award o f a contract granted to a vendor by reason o f the vendor’s residence, business location, or business classification (e .g ., small business).Prepaid— A  term denoting that transportation charges have been or are to be paid at the point o f shipment.Prequalification o f bidders— T h e screening o f potential vendors in which a government considers such factors as financial capability, reputation, management, etc ., in order to develop a list o f bidders qualified to bid on govern­ment contracts. See, Bidders list; Qualified bidder.Price— T h e amount o f money that will purchase a definite quantity, weight, or other measure o f a com modity.Price agreement— A  contractual agreement in which a purchaser contracts with a vendor to provide the purchaser's requirements at a predetermined price. U sually  it involves a minimum number o f units, orders placed directly with the vendor by the purchaser, and a limited duration o f the contract (usually one year). See, Blanket order; Open-end contract; Requirements contract; Term  contracting.Price at the time o f delivery— A  term used in sales contracts when market prices arc so volatile that a vendor will not give a firm price or use an escalator clause but will only agree to charge the price that he is charging dll cus­tomers for similar purchases on the day he ships or delivers the goods in question.Price com petition— The selection o f a contractor, from two or more com peting firms, based either solely on prices submitted, or on the final prices resulting from negotiation with all com peting contractors within a range.Price control— The fixing or restricting o f prices especially by a governmental agency.Price escalation clause— See, Escalation clause.Price fixing— Agreements am ong competitors to sell at the same price, to adopt formulas for the computation of selling prices, to maintain specified discounts, to establish lower prices without prior notification to others, or to m ain'ain predetermined price differentials between different quantities, types, or sizes o f products. See, Collusive bidding; Corrupt com bination, collusion, or conspiracy in restraint o f trade.Price maintenance— T he establishment by a m anufacturer or wholesaler o f a price for an item below which he will not sell or permit his product to be sold by others.Price protection— A n  agreement by a vendor with a purchaser to grant the purchaser any reduction in price which the vendor may establish on his goods prior to shipment o f the purchaser’s order. Price protection is sometimes extended for an additional period beyond the date o f shipment.Price rebate— A n  allowance on price, usually given after the completion o f the contract and most frequently based on some relationship with the business turnover.Price schedule— The list o f prices applying to varying quantities or kinds o f goods.Principal— O n e who em ploys an agent; a person who has authorized another to act on his account and subject to his control.Priority— T h e degree o f precedence given to a particular requisition, order, or contract to obtain completion, de­livery, or performance on a particular date at the expense, if necessary, o f competing demands to the same sup­plier or facility.Procurement— T h e process o f obtaining goods or services, including all activities from the preparation and proc­essing of a requisition, through receipt and approval o f the final invoice for p . m ent. T h e acts of preparing
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specifications, m aking the purchase, and administering the contract are involved. See, Purchasing cycle.Professional behavior— See, C od e o f ethics; Purchasing ethics.Program— A  scheme o f action to accom plish a definitive objective covering a major area o f an organization’s responsibility.Proprietary article— A n  item made and marketed by a person or persons having the exclusive right to manufacture and sell it.Proprietary inform ation— Inform ation or data describing technical processes, tools, or mechanisms that a  business wishes to keep from  general public view in order to m aintain its competitive position in the market. See, Trade secret.Proposal— A n  offer made by one party to another as a basis for negotiations for entering into a contract.Proposal evaluation criteria— Weighted standards, relating lo management capability, technical capability, approach in meeting performance requirements, price, and other important factors that are used for evaluating which bidder in a competitive negotiation has made the most advantageous offer.Protest— A  com plaint about a governmental adm inistrative action or decision brought by a bidder or vendor to the appropriate administrative section with the intention o f  achieving a remedial result.Prototype— A  model suitable for evaluation of design, performance, and production potential o f a system, subsys­tem, or component. See, M ock-up; Pilot model.Public— T h e people o f an urea.Public bid opening— T h e process o f opening and reading bids, conducted at the time and place specified in the In vi­tation for Bids and/or the advertisement, and in the view of anyone who wishes to attend. .  See, Bid opening.Public policy— T h at which is deemed by courts to be general and well-settled public opinion relating to the duties o f men and government.Public record— A ll information about government activities that is a /ailaule for public inspection.Purchase order— A  purchaser’s document used to formalize a purchase transaction with a vendor. A  purchase order, when given to a vendor, should contain statements as to the quantity, description, and price o f the goods or services ordered; agreed terms as to paym ent, discounts, dale o f performance, transportation terms, and all other agreements pertinent to the purchase and its execution by the vendor. Acceptance o f a purchase order constitutes a contract.Purchase requisition— A  form used to request the purchasing department to purchase goods or services from vendors.Purchasing agent— A n  administrator whose job includes soliciting bids for purchases and m aking awards o f pur­chase contracts; buyer.Purchasing cycle— T he cycle of activities carried out by a purchasing department in the acquisition o f goods and services. See, Procurement.Purchasing ethics— M oral principles that apply to the personnel o f the purchasing department and all people who are involved in the purchasing process, particularly with respect to the use o f government funds and relationships between buyers and sellers. See, Code o f ethics.Purchasing m anual— A  form al collection o f instructions relative to procedures to be followed by all parties when m aking use o f or dealing with the purchasing department in procurement a cto n s.Purchasing official— T he administrative official who most directly oversees the activities o f purchasing agents and those other aspects o f property management that are joined as separate or subordinate sections under individual administrative control.Purchasing, public— T h e process o f obtaining goods and services fo r public purposes follow ing procedures imple­mented to protect public funds from being expended extravagantly or capriciously.Qualified bidder— A  bidder determined by the government to meet minim um set standards o f business com petence, reputation, financial ability, and product quality fo r placem ent on the bidders lis t  See, Bidders list; Prequalifica­tion o f bidders.Qualified products list— A  specification which is developed by evaluating various brands and models o f  an item and
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listing those that are determined to be acceptable as the only ones for which bids may be submitted; an approved brands lis tQuality  assurance— A  planned and systematic series o f actions considered necessary to provide adequate confidence that a product that has been purchased w ill perform satisfactorily in service.Q uality  control— T he procedures and policies used to ensure adequate quality o f goods produced or received.Quantity discount— A n  allowance determined by ‘he quantity or value o f a purchase. See. Discount.Quotation— A  statement o f price, terms o f sale, and description o f goods or services offered by a vendor to a pros­pective purchaser; the stating o f the current price o f a com m odity; the price so stated.Receiving report— A  form used by a receiving function to inform others, such as the purchasing and accountingdepartments, o f the receipt of goods purchased.Renegotiation— Deliberation, discussion, or conference to change or amend the terms o f an ea stin g  agreement.Renew , option to— See, O ption to renew.Reordering level— T h e stock level at which a requisition for the replenishment o f the stock should be initiated.Repudiation o f contract— A  positive and unequivocal refusal to perform a contract.Requirem ents contract— A  contract in which the vendor agrees to supply all the purchaser's requirements that arise for an item or items within a specified period. See, Blanket order; O pen-end contract; Price Agreem ent; 7 crm contracting.Requisition— A n  internal document by which a using agency requests the purchasing department to initiate a pro­curement.Research and development ( R & D ) — T h e process by which new products or new product forms are created; precedes production.Responsible bidder— A  bidder whose reputation, past performance, and business and financial capabilities are such that he would be judged by the appropriate government authority to be capable o f satisfying the government’s needs for a specific contract.Responsive bidder— A  bidder whose bid does not vary from the specifications and terms set out by the government in the Invitation for Bids.Restraint o f trade— The effect o f contracts or combinations which eliminate or stifle com petition, effect a monopoly, artificially maintain prices, or otherwise hamper or obstruct the course o f trade and commerce as it would be car­ried on if left to the control o f natural and econom ic forces.Restrictive specifications— Specifications that unnecessarily limit com petition by elim inating items that would be capable of satisfactorily meeting actual needs.Rules and regulations— Governing precepts and procedures made by an administrative body or agency under legis­lative authority that sometimes have the force and effect o f law.Salvage— Property that is no longer useful as a unit in its present condition but has some value in addition to its value as scrap, usually because parts from it may be recovered and reused.Sample— See, B id  sample.Scheduled purchase— A  purchase for which a  bid opening date is prescheduled so that using agencies’ requirements for the period covered by the contract can be gathered and combined for the Invitation for Bids.Scrap— Property that has no value except for its basic material content.Sealed bid— A  bid which has been submitted in a sealed envelope to prevent dissemination o f its contents before the deadline for the submission o f all bids; usually required by the purchasing authority on major procurements to ensure fair competition among bidders.Seasonal— Depending upon the seasons, either clim atic or econom ic, and usually cyclic on an annual basis.Seasonal rate— A  rate instituted for specified articles or commodities and effective only for certain periods o f the year.Seller’s market— A  market condition where demand is greater than supply; sellers can set prices and terms of sale, and prices are high or rising.
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Service— W ork performed to meet a dem and, especially work that is not connected with manufacturing a product.Service contract— A  contract that calls fo r a contractor's time and effort rather than for a concrete end prod u ctShipping list— A  memorandum listing all items shipped at one time on a given order.Single-source procurement— A n  award for a com modity which can only be purchased 'rom one supplier, usually b e­cause o f its technological, specialized, or unique character.Sm all business— A  designation for certain statutory purposes referring to a firm, corporation, or establishment hav­ing a sm all number of employees, low  volum e of sales, small am ount of assets, or limited impact on the m arketSm all Business Adm inistration— A  federal agency created to foster and protect the interests o f small business con­cerns.Solicitation— T h e process o f notifying prospective bidders that the government wishes to receive bids on a set o f requirements to provide goods or services. T h e process might consist o f public advertising, the m ailing o f Invita­tions for Bids, the posting o f notices, or telephone calls to prospective bidders.Sovereign immunity— The principle which absolves the sovereign (State, city, county) from responding in damages for past injuries to another party.Specification— A  description of what the purchaser requires and, consequently, what a bidder must offer to be con­sidered for an award.Specifications committee— A  committee whose purpose is to advise and assist the central purchasing authority in establishing specifications. T his com mittee m av also offer advice and assistance in developing standards. See, Standards committee.Spot purchase— A  one-time purchase made in the open m arket out o f necessity or to take advantage o f a bargain price.Standard— A  characteristic or set of characteristics for an item that, for reasons o f quality level, com patibility with other products, etc., is generally accepted by the manufacturers and users o f that item as a required characteristic fo r all items o f that sort.Standard com m ercial supplies— Articles w hich, in the normal course o f business, are customarily maintained in stock by a manufacturer or any dealer, distributor, or other com mercial dealer for the marketing o f such articles.Standard package discount— A n  allowance applied to goods supplied in the vendor’s regular package. See, D iscount.Standard specification— A  specification established through a standardization process to be used for all or most pur­chases o f the item involved.Standardization (o f specifications)— T he process o f exam ining specifications and needs for items o f sim ilar end usage and drawing up one specification that will meet the needs for most or all purchases o f that item.Standards com m ittee— A  committee whose purpose is to advise and assist the central purchasing authority in estab­lishing standards and, in some cases, specifications. See, Specifications com mittee.Standing order— See, Blanket order.Stock— A  supply o f goods maintained on hand in a supply system to meet anticipated demands.Stock control— Control o f the level o f stock by control over the movement o f goods into and out o f stores.Stock record— A  record kept o f items o f materials in stock, usually located at a centra! point and showing stock level position.Storage— T h e holding o f goods in a designated place for safekeeping; a space or a place for the safekeeping o f goods.Supplem ental agreement— A n y  contract m odification which is accomplished by the mutual action o f the parties.Supplier— A  firm that regularly furnishes needed items to a business or government; a vendor.Supplies —Items which are consumed or expended in the course o f being used.Surplus property— Inventory not required by one using agency or all using agencies at the present tim e or in the foreseeable future.T abulation o f bids— T h e recording of bids and bidding data that was submitted in response to a specific invitation fo r  the purposes o f  com parison, analysis, and record-keeping.T erm  contracting— A  technique in which a  source or sources o f supply are established for a specified period o f time,
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usually characterized by an estimated or definite minimum quantity, with the possibility o f additional require­ments beyond the minimum, all at a predetermined unit price. See, B lanket order; Open-end contract; Price agreement; Requirem ents contract.Term s and conditions— A  phrase generally applied to the rules under which all bids must be submitted and the terms that are included in most purchase contracts which are often published by purchasing authorities fo r the information o f all potential bidders.Term s o f payment— A ll purchase transactions require a payment for the goods or services received and, excepting an unusual exchange or barter agreement, payment is made in negotiable funds in accordance with the terms agreed between the buyer and seller. There are three basic payment terms: cash, open account, and secured ac­count.Testing— A  phase of inspection involving the determination by technical means o f the physical and chem ical prop­erties o f items, or compounds thereof, requiring not so much the element o f personal judgment as the application o f recognized and established scientific principles and procedures.Title— T h e  means whereby a person's ownership o f property is established.T ok en  bid— A  perfunctory offer submitted by a bidder with no serious intent of being the lowest b id; usually sub­mitted when the bidder wishes to maintain eligibility for the bidders list or as a collusive device.T otal supply— A  concept o f purchasing, the objective o f which is to plan in advance and provide for the broadest scope o f purchasing and purchasing-related activities as possible in order to minimize costs, increase managerial effectiveness, and improve operational efficiency. T otal supply is not only concerned with ordering but also with requirements planning, logistics, and general procurement management.Trade discount- -A  deduction from an established price for items or services, often varying in percentage with vol- v me o f  trjnsactions, made by the seller to those engaged in certain businesses and allowed irrespective o f the ti»T?r when payment is made. See, Discount.Trade name— See, Brand name.Trade secret— A n y  aspect of a business or its operations which is known only to the manufacturer. See, Proprietary inform ation.Tradem ark— Generally, any sign, sym bol, m ark, word, or arrangement o f words in the form o f a label adopted and used by a manufacturer or distributor to designate his particular goods, and which no other person has the legal right to use.T rade-off analysis— The process o f determining the "best" course o f action by weighing the advantages and disad­vantages associated with available alternatives. T he selected course will usually involve a compromise with some resources (e .g ., time) tradcd-off for another (e .g ., m oney).Ultra vires action— A n action which is beyond the power or purpose o f a corporation, city, county, or other body, but not an action which is merely performed in an unauthorized manner or without authority.U n it price— The price of a selected unit o f a good or service (e .g ., price per ton, labor hour, fo o t).U n it price extension— T h e calculation o f the total price o f goods by multiplying the price per unit by the number of units purchased.Unresponsive bid— See, Nonrcsponsive bid.Unsuccessful bidder— A n  offeror whose bid is not accepted for reasons o f price, quality, failure to com ply with specifications, etc.U sing agency— A  unit o f government that requisitions items through central purchasing.V a lu e— Intrinsic worth. T h e amount o f money for which goods or services can be exchanged. See, Uniform Com­

mercial Code.V a lu e  analysis— A n  organized effort directed at analyzing the function o f systems, products, specifications and stan-.  dards, and practices and procedures for the purpose o f satisfying the required functions at the lowest total cost o f ownership.Vendor— A  supplier.
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Vendor failure— See. D efau lt.Vendor file— T h e accum ulated record maintained by the central purchasing authority o f inform ation relevant to his business relationship with the government, including application for inclusion on the bidders list, record o f per­formance under contracts, correspondence, and the results o f special-purpose analyses.Void— W ithout legal effect; unenforceable.Volume purchasing— See, B ulk purchasing.Waiver o f b id(s)— A  process, usually statutory, whereby a government purchasing office m ay procure items without formal bidding procedures because o f uniqueness o f circum stances related to that procurem ent action.Waiver o f mistake or informality— T h e act o f disregarding errors or technical nonconform ities in the bid which do not go to the substance o f the bid and will not adversely affect the com petition between bidders.
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ATTACHMENT 0 
Circular No. A-102

P ROCUR E M E N T  STANDARDS

1. A p p l icability

a. This Attachment establishes standards and guidelines for 
the p r ocurement of supplies, equipment, construction and services 
for Federal assistance programs. These standards are furnished 
to ensure that such materials and services are obtained 
efficiently and economically and in compliance with the 
provisions of applicable Federal law and executive orders.

b. No additional procur e m e n t  requirements or subordinate 
regulations shall be imposed upon grantees by executive agencies 
unless specifically required b y  Federal law or executive orders 
or authorized b y  the A d m i n i s t r a t o r  for Federal Procurement 
Policy. This prohibition is not applicable to payment conditions 
issued in accordance with T r e a s u r y  Circular 1075, indivic' lal 
grantee requirements p u r suant to Section 10 of the basic circu_ar 
or the provisions of this or other OMB circulars.

c. Provisions of current subordinate requirments not 
conforming to this A t t a c h m e n t  shall be rescinded by grantor 
agencies unless approved b y  the Office of Federal Procurement 
Policy (OFPP).

2. Grantee/Grantor Responsibility

a. These standards do not relieve the grantee of any 
contractual responsibilities under its contracts. The grantee is 
responsible, in accordance w ' t h  good administrative practice and 
sound business judgment, for the settlement of all contractual 
and administrative issues arising out of p r ocurements entered in 
support of a grant. These include but are not limited to source 
evaluation, protests, disputes, and claims. Executive agencies 
shall not substitute their judgment for that of the grantee 
unless the m atter is p r i m a r i l y  a Federal concern. Violations of 
law are to be referred to the local, State, or Federal authority 
having p roper jurisdiction.

b. Grantees shall use their own procurement procedures 
which reflect applicable State and 1ocal laws and regulations, 
provided that procur e m e n t s  for Federal Assistance Programs
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conform to the standards set forth in this Attachment and 
applicable Federal law.

3. Grantee Procurement Improvement

Executive agencies awarding Federal grants or other 
assistance which require or allow for procurement by the 
recipients are encouraged to assist recipients in improving their 
procurement capabilities by providng them with technical 
assistance training, publications, and other aid.

4. Procurement System Reviews

a. Executive agencies are encouraged to perform reviews of 
their grantees' procurement systems If a continuing relationship 
with the grantee is anticipated or a substantial amount of the 
Federal assistance is to be used for procurement and review of 
individual contracts is anticipated. The purpose of the review 
shall be to determine: (1) whether a grantee's procurement system 
meets the standards prescribed by this Attachment or other 
criteria acceptable to the OFPP, such provisions of the Model 
Procurement Code for State and local government; and (2) whether 
the grantee's procurement system should be certified by the 
reviewing agency. Such a review will also give an agency an 
opportunity to give technical assistance to a grantee to remedy 
its procurement system if it dees not fully comply. In addition, 
such a review may provide a basis for deciding whether the 
grantee's contracts and related procurement documents should be 
subject to the grantor's prior approval, as provided by Section 
6 .

b. In conducting procurement system review, grantor 
agencies will evaluate a grantee's procurement system in terms of 
whether it complies with the standards prescribed by this 
Attachment and represents a fair, efficient and effective 
procurement system. To the maximum extent feasible, reviewers 
will rely upon State or local evaluations and analyses performed 
by agencies or organizations independent of the grantee 
contracting activity.

c. When a Federal grantor agency completes a procurement 
review, it shall furnish a report to the grantee, with a copy to 
OFPP.

d. All agencies should normally rely upon the resultant 
findings or certification for a period of 24 months before 
another review is performed.

2



1300.17
A ttach m e n t  0

e. Reviews shall be conducted in accordance with standards 
and guidelines approved or issued by OFPP.

f. The reviews authorized by Section 6 are waived if a 
g rantee's procurement system is certified.

5. Protest Procedures

a. Grantor agencies may develop an administrative procedure 
to handle complaints or p r o t e s t s  regarding grantee contractor 
selection actions. The p r o c e d u r e  shall be limited as follows:

a. No protest shall be accepted by the grantor agency until 
all administrative remedies at the grantee level have been 
exhausted.

b. Review is limited to-.

(i) Violations of Federal law or regulations. Violations of 
State or local law shall be under the jurisd i c t i o n  of State or 
local authorities.

(ii) Violations of grantee's p r otest procedures or failure to 
review a complaint or protest.

6. Grantor R e v i e w  of P r o p o s e d  Contracts

Federal grantor p r e - a w a r d  review and approval of the 
grantee's .proposed contracts and related procu r e m e n t  documents, 
such as requests for proposal and invita t i o n s  for bids, is 
p e r m i t t e d  only under the following circumstances:

a The procurement is expected to exceed $10,000 and is to
be awarded without c o m p e t i t i o n  or only one bid or offer is 
r e c e i v e d  in response to solicitation.

b. The procurement e x p e c t e d  to e xceed $10,000 specifies a
"brand name" .product; or

c. The grantee's p r o c u r e m e n t  proced u r e s  or operation fails
to comply with one or more significant aspects of this 
Attachment. The grantor agency shall notify the grantee in 
writing, with a copy of such n o t i f i c a t i o n  to the OFPP.

7. Code of Conduct
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Grantees shall m a i n t a i n  a w r i t t e n  code or standards of 
conduct which shall g overn the performance of their officers, 
employees or agents engaged in the award and administration of 
contracts supported b y  Federal funds. No employee, officer or 
agent of the grantee shall p articipate in selection, or in the 
award or administration of a contract supported by Federal funds 
if a conflict of interest, real or apparent, would be involved. 
Such a conflict w o u l d  arise when:

a. The employee, o f ficer or agent;

b. A n y  member of his immediate family;

c. His or her partner; or

d. An organization w h i c h  employs, or is about to employ, 
any of the above, has a financial or other interest in the firm 
selected for award.

The grantee's officers, employees or agents shall neither 
solicit nor accept gratuities, favors or anything of monetary 
value from contractors, potential contractors, or parties to 
s u b a g r e e m e n t s .

Grantees may set m i n i m u m  rules where the financial interest 
is not substantial or -the gift is an u n s o l i c i t e d  item of nominal 
intrinsic value.

To the extent p e r m i t t e d  by State or local law or regulations, 
such standards of conduct shall provide for penalties, i.anctions, 
or other discip l i n a r y  actions for violations of such standards by 
the grantee's officers, employees, or agents, or by contractors 
or their agents.

8. P rocurement Procedures

The grantee shall establish procurement procedures which 
provide that p r o posed procur e m e n t  actions shall be reviewed by 
grantee officials to avoid the purchase of unnecessary or 
d u plicative items. C o n s i d e r a t i o n  should be given to 
consol i d a t i o n  or b r e a k i n g  out to obtain a more economical 
purchase. Where appropriate, an analysis shall be made of lease 
versus purchase alternatives, and any other appropriate analysis 
to determine which appro a c h  would be the most economical. To 
foster greater economy and efficiency, grantees are encouraged to 
enter into State and local intergovernmental agreements for 
procu r e m e n t  or hse of c ommon goods and services.
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9. C o n t r a c t i n g  w i t h  Smal l  and Mi n o r i t y  F i rm s , Women's B u s i n e s s
E n t e r p r i s e  and Labor Su rp l u s  Area Fi rms
a.  i s  n a t i o n a l  p o l i c y  t o  award a f a i r  s h a r e  o f  c o n t r a c t s

to smal l  arid m i n o r ' t y  b u s i n e s s  f i rm s .  A c c o r d i n g l y ,  a f f i r m a t i v e  
s t e p s  must  be t aken t o  a s s u r e  t ha t  sma l l  and m i n o r i t y  b u s i n e s s e s  
are  u t i l i z e d  when p o s s i b l e  as  s o u r c e s  o f  s u p p l i e s ,  equipment ,  
c o n s t r u c t i o n  and s e r v i c e s .  A f f i r m a t i v e  s t e p s  s h a l l  i n c l u d e  the  
f o l l o w i n g :

(1) I n c l u d i n g  q u a l i f i e d  sma l l  and m i n o r i t y  b u s i n e s s e s  on 
s o l i c i t a t i o n  l i s t s .

(2) A s s u r i n g  t h a t  smal l  and m i n o r i t y  b u s i n e s s e s  are  
s o l i c i t e d  whenever  t h e y  ar e  p o t e n t i a l  s o u r c e s .

(3) When e c o n o m i c a l l y  f e a s i b l e ,  d i v i d i n g  t o t a l  r e qu i r emen t s  
i n t o  sma l l e r  t a s k s  or q u a n t i t i e s  so as to permi t  maximum smal l  
and m i n o r i t y  b u s i n e s s  p a r t i c i p a t i o n .

(4) Where t he  r e qu i r emen t  p e rmi t s *  e s t a b l i s h i n g  d e l i v e r y  
s c h e d u l e s  whi ch w i l l  e nc our ag e  p a r t i c i p a t i o n  by sma l l  and 
m i n o r i t y  b u s i n e s s .

(5) U s i n g  the  s e r v i c e s  and a s s i s t a n c e  o f  t he  Smal l  B u s i n e s s  
A d m i n i s t r a t i o n ,  t he  O; ?>ce o f  M i n o r i t y  B u s i n e s s  E n t e r p r i s e  of  the  
Depar tment  o f  Commerce and the  Communi ty S e r v i c e s  A d m i n i s t r a t i o n  
as r e qu i r e d .

(6) I f  any s u b c o n t r a c t s  a r e  t o  be l e t ,  r e q u i r i n g  the prime  
c o n t r a c t o r  to t ake  t he  a f f i r m a t i v e  s t e p s  in 1 t hrough 5 above .

b.  Gr an t e e s  s h a l l  t ake  s i m i l a r  a p p r o p r i a t e  a f f i r m a t i v e  
a c t i o n  in s uppor t  o f  women' s  b u s i n e s s  e n t e r p r i s e s .

c .  Gr an t e e s  ar e  en courag ed  t o  p r o cu r e  goods  and s e r v i c e s  
f rom l abor  s u r p l u s  a r e a s .

d.  Grant or  a g e n c i e s  may impose a d d i t i o n a l  r e g u l a t i o n s  and 
r e qu i r emen t s  in t he  f o r e g o i n g  a r e a s  o n l y  t o  t he  e x t e n t
s p e c i f i c a l l y  mandat ed by s t a t u t e  or p r e s i d e n t i a l  d i r e c t i o n .
10. S e l e c t i o n  p r o c e du r e s

a.  A l l  procurement  t r a n s a c t i o n s ,  r e g a r d l e s s  o f  whe ther  by 
s e a l e d  b i d s  or by n e g o t i a t i o n  and w i t h o u t  r e gard  t o  d o l l a r  v a l u e ,  
s h a l l  be c onduc t e d  in a manner t h a t  p r o v i d e s  maximum open and

5 3/82



1300.17
Attachment 0

free competition consistent with this Attachment. Procurement 
procedures shall not restrict or eliminate competition. Example 
of what is considered to be restrictive of competition include, 
but are not limited to: (1) placing unreasonable requirements on 
firms in order for them to qualify to do business; (2) 
noncompetitive practices between firms; (3) organizational 
conflicts of interest; and (4) unnecessary experience and bonding 
requirments.

b. The grantee shall have written selection procedures 
which shall provide, as a minimum, the following procedural 
requirements:

(1) Solicitations of offers, whether by competitive sealed 
bids or competitive negotiation shall:

(a) Incorporate a clear and accurate description of the 
technical requirements for the material, product, or service to 
be procured. Such description shall not, in competitive 
procurements, contain features which unduly restrict competition. 
The description may include a statement of the qualitative nature 
of the material, product or service to be procured, and when 
necessary, shall set forth those minimum essential 
characteristics and _ ;andards to which it must conform if it is 
to satisfy its intended use. Detailed product specifications 
should be avoided if at all possible. When it is impractical or 
uneconomical to make a clear and accurate description of the 
technical requirements, a "brand name or equal" description ray 
be used as a means to define the performance or other salie.it 
requirements of a procurement. The specific features of the 
named brand which must be met by offerors shall be clearly 
stated.

(b) Clearly set forth all requirements which offerors must 
fulfill and all other factors to be used in evaluating bids or 
proposals.

(2) Awards shall be made only to responsible contractors 
that possess the potential ability to perform successfully under 
the terms and conditions of a proposed procurement. 
Consideration shall be given to such matters as contractor 
integrity, compliance with public policy, record of past 
performance, and financial and technical resources.

11. Method Procurement
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P r o c u r e m e n t  u n d e r  g r a n t s  s h a l l  b e  m a d e  b y  o n e  o f  t h e  
f o l l o w i n g  m e t h o d s ,  a s  d e s c r i b e d  h e r e i n :  ( a )  s m a l l  p u r c h a s e
p r o c e d u r e s ;  ( b )  c o m p e t i t i v e  s e a l e d  b i d s  ( f o r m a l  a d v e r t i s i n g ) ;  ( c )  
c o m p e t i t i v e  n e g o t i a t i o n ;  ( d )  n o n c o m p e t i t i v e  n e g o t i a t i o n .

a .  S m a l l  p u r c h a s e  p r o c e d u r e s  a r e  t h o s e  r e l a t i v e l y  s i m p l e  
a n d  i n f o r m a l  p r o c u r e m e n t  m e t h o d s  t h a t  a r e  s o u n d  a n d  a p p r o p r i a t e  
f o r  a  p r o c u r e m e n t  o f  s e r v i c e s ,  s u p p l i e s  o r  o t h e r  p r o p e r t y ,  
c o s t i n g  i n  t h e  a g g r e g a t e  n o t  m o r e  t h a n  $ 1 0 , 0 0 0 .  G r a n t e e s  s h a l l  
c o m p l y  w i t h  S t a t e  o r  l o c a l  s m a l l  p u r c h a s e  d o l l a r  l i m i t s  u n d e r  
$ 1 0 , 0 0 0 .  I f  s m a l l  p u r c h a s e  p r o c e d u r e s  a r e  u s e d  f o r  a  p r o c u r e m e n t  
u n d e r  a  g r a n t ,  p r i c e  o r  r a t e  q u o t a t i o n s  s h a l l  b e  o b t a i n e d  f r o m  a n  
a d e q u a t e  n u m b e r  o f  q u a l i f i e d  s o u r c e s .

b .  I n  c o m p e t i t i v e  s e a l e d  b i d s  ( f o r m a l  a d v e r t i s i n g ) ,  s e a l e d  
b i d s  a r e  p u b l i c l y  s o l i c i t e d  a n d  a  f i r m - f i x e d - p r i c e  c o n t r a c t  ( l u m p  
s u m  o r  u n i t  p r i c e )  i s  a w a r d e d  t o  t h e  r e s p o n s i b l e  b i d d e r  w h o s e  
b i d ,  c o n f o r m i n g  w i t h  a l l  t h e  m a t e r i a l  t e r m s  a n d  c o n d i t i o n s  o f  t h e  
i n v i t a t i o n  f o r  b i d s ,  i s  l o w e s t  i n  p r i c e .

( 1 )  I n  o r d e r  f o r  f o r m a l  a d v e r t i s i n g  t o  b e  f e a s : o l e ,
a p p r o p r i a t e  c o n d i t i o n s  m u s t  b e  p r e s e n t ,  i n c l u d i m  , a s  a  m i n i m u m ,  
t h e  f o l l o w i n g :

( a )  A  c o m p l e t e ,  a d e q u a t e  a n d  r e a l i s t i c  s p e c i f i c a t i o n  o r  
p u r c h a s e  d e s c r i p t i o n  i s  a v a i l a b l e .

4

( b )  T w o  o r  m o r e  r e s p o n s i b l e  s u p p l i e r s  a r e  w i l l i n g  a n d  a b l e  
t o  c o m p e t e  e f f e c t i v e l y  f o r  t h e  g r a n t e e ' s  b u s i n e s s .

( c )  T h e  p r o c u r e m e n t  l e n d s  i t s e l f  t o  a  f i r m - f i x e d - p r i c e
. c o n t r a c t ,  a n d  s e l e c t i o n  o f  t h e  s u c c e s s f u l  b i d d e r  c a n
a p p r o p r i a t e l y  b e  m a d e  p r i n c i p a l l y  o n  t h e  b a s i s  o f  p r i c e .

( 2 )  I f  f o r m a l  a d v e r t i s i n g  i s  u s e d  f o r  a  p r o c u r e m e n t  u n d e r  a  
g r a n t  t h e  f o l l o w i n g  r e q u i r e m e n t s  s h a l l  a p p l y :

( a )  A  s u f f i c i e n t  t i m e  p r i o r  t o  t h e  d a t e  s e t  f o r  o p e n i n g  o f  
b i d s ,  b i d s  s h a l l  b e  s o l i c i t e d  f r o m  a n  a d e q u a t e  n u m b e r  o f  k n o w n  
s u p p l i e r s .  I n  a d d i t i o n ,  t h e  i n v i t a t i o n  s h a l l  b e  p u b l i c l y  
a d v e r t i s e d .

( b )  T h e  i n v i t a t i o n  f o r  b i d s ,  i n c l u d i n g  s p e c i f i c a t i o n s  a n d
p e r t i n e n t  a t t a c h m e n t s ,  s h a l l  c l e a r l y  d e f i n e  t h e  i t e m s  o r  s e r v i c e s  
n e e d e d  i n  o r d e r  f o r  t h e  b i d d e r s  t o  p r o p e r l y  r e s p o n d  t o  t h e  
i n v i t a t i o n .
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(c) All bids shall be opened publicly at the time and place 
stated in the invitation for bids.

(d) A firm-fix-price contract award shall be made by written 
notice to that responsible bidder whose bid, conforming to the 
invitation for bids, is lowest. Where specified in the bidding 
documents, factors such as discounts, transportation costs m d  
life cycle costs shall be considered in determining which bid is 
lowest. Payment discounts may only be used to determine low bid 
when prior experience o f ' the grantee indicates that such 
discounts are generally taken.

(e) Any or all bids may be rejected when there are sound 
documented business reasons in the best interest of the program.

c. In competitive negotiation, proposals are requested from 
a number of sources and the Request for Proposal is publicized, 
negotiations are normally conducted with more than one of the 
sources submitting offers, and either a fixed-price or
cost-reimbursable type contract is awarded, as appropriate.
Competitive negotiation may be used if conditions are not
appropriate for the use of formal advertising. If competitive 
negotiation is used for a procurement under a grant, the 
following requirements shall apply:

(1) Proposals shall be solicited from an adequate number of 
qualified sources to permit reasonable competition consistent 
with the nature and requirements of the procurement. The Request 
for Proposal shall be publicized and reasonable requests by other 
sources to compete shall be honored to the maximum extent 
practicable.

(2) The Request for Proposal shall identify all significant 
evaluation factors, including price or cost where required and 
their relative importance.

(3) The grantee shall provide mechanisms for technical 
evaluation of the proposals received, determinations of 
responsible offerors for the purpose of written or oral 
discussions, and selection for contract award.

(4) Award may be made to the responsible offeror whose 
proposal will be most adavantageous to the procuring party, price 
and other factors considered. Unsuccessful offerors should be 
notified promptly.

3/ 8 2 8
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(5) Gran t e e s  may u t i l i z e  c o m p e t i t i v e  n e g o t i a t i o n  p r o c e du r e s  
f o r  procurement  of  a r c h i t e c t u r a 1/ e n g i n e e r i n g  p r o f e s s i o n a l  
s e r v i c e s ,  whereby c o m p e t i t o r s '  q u a l i f i c a t i o n s  ar e  e v a l u a t e d  and 
t he  mos t  q u a l i f i e d  c o m p e t i t o r s '  q u a l i f i c a t i o n s  are  e v a l u a t e d  and 
t he  most  q u a l i f i e d  c o mp e t i t o r  i s  s e l e c t e d ,  s u b j e c t  to n e g o t i a t i o n  
o f  f a i r  and r e a s o na b l e  c ompe n s a t i o n .

d. N on c omp e t i t i v e  n e g o t i a t i o n  i s  procurement  t hrough  
s o l i c i t a t i o n  o f  a p r o po s a l  from on l y  one s ou r c e ,  or a f t e r  
s o l i c i t a t i o n  o f  a number o f  s o u r c e s ,  c o m p e t i t i o n  i s  d e t e rmi ned  
i n a d e qua t e .  N o n c omp e t i t i v e  n e g o t i a t i o n  may be used when the  
award o f  a c o n t r a c t  i s  i n f e a s i b l e  under sma l l  purchas e ,  
c o m p e t i t i v e  b i d d i n g  (formal  a d v e r t i s i n g )  or c o mp e t i t i v e  
n e g o t i a t i o n  p r o c e du r e s .  C i r c ums t a n c e s  under whi ch a c o n t r a c t  may 
be awarded by n o n c om p e t i t i v e  n e g o t i a t i o n  ar e  l i m i t e d  t o  the
f o i l o w i  ng:

(1) The i t em i s  a v a i l a b l e  o n l y  f rom a s i n g l e  s our c e ;
(2) P u b l i c  e x i g e n c y  or emergency when t he  urgency  f o r  the  

r equ i r emen t  w i l l  not p e rmi t  a d e l a y  i n c i d e n t  t o  c o mp e t i t i v e  
s o l  i c i t a t  i on;

(3) The Fede r a l  g r a n t o r  ag ency  a u t h o r i z e s  n o n c omp e t i t i v e  
n e g o t i a t i o n ;  or

(4) A f t e r  s o l i c i a t i o n  oi  a number o f  s o u r c e s ,  c om p e t i t i o n  i s  
de t e rmi ned  inadequate ' .

e .  A d d i t i o n a l  i n n o v a t i v e  procur ement  me thods  may be us ed by 
g r a n t e e s  w i t h  the approva l  o f  t h e  g r a n t o r  a g e n c y .  A copy o f  such  
approva l  s h a l l  be s en t  t o  t h e  OFPP.
12. C o n t r a c t  P r i c i n g

The c o s t  p l u s  a p e r c e n t a g e  o f  . u s t  and p e r c e n t a g e  o f  
c o n s t r u c t i o n  c o s t  method o f  c o n t r a c t i n g  s h a l l  not  be u s e d .  
Gran t e e s  s h a l l  per f orm some form o f  c o s t  or p r i c e  a n a l y s i s  in 
c o n n e c t i o n  w i t h  ev e ry  p r o cu r emen t  a c t i o n  i n c l u d i n g  c o n t r a c t  
m o d i f i c a t i o n s .  Co s t s  or p r i c e s  bas ed  on e s t im a t e d  c o s t s  f or  
c o n t r a c t s  under g r an t s  s h a l l  be a l l ow e d  o n l y  t o  the e x t e n t  t h a t  
c o s t s  i n c u r r e d  or c o s t  e s t i m a t e s  i n c l u d e d  in n e g o t i a t e d  p r i c e s  
are  c o n s i s t e n t  w i t h  F e d e r a l  c o s t  p r i n c i p l e s .
13. Gran t e e  Procurement  Re c o rd s

Gr a n t e e s  s h a l l  m a i n t a i n  r e c o r d s  s u f f i c i e n t  to d e t a i l  the  
s i g n i f i c a n t  h i s t o r y  of  a pr o cur emen t .  The s e  r e c o rd s  s h a l l
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i n c l u d e ,  b u t  a r e  n o t  n e c e s s a r i l y  l i m i t e d  t o  i n f o r m a t i o n  p e r t i n e n t  
t o  t h e  f o l l o w i n g :  r a t i o n a l e  f o r  t h e  m e t h o d  o f  p r o c u r e m e n t ,
s e l e c t i o n  o f  c o n t r a c t  t y p e ,  c o n t r a c t o r  s e l e c t i o n  o r  r e j e c t i o n ,  
a n d  t h e  b a s i s  f o r  t h e  c o s t  o r  p r i c e .

1 4 .  C o n t r a c t  P r o v i s i o n

I n  a d d i t i o n  t o  p r o v i s i o n s  d e f i n i n g  a  s o u n d  a n d  c o m p l e t e  
p r o c u r e m e n t  c o n t r a c t ,  a n y  r e c i p i e n t  o f  F e d e r a l  g r a n t  f u n d s  s h a l l  
i n c l u d e  t h e  f o l l o w i n g  c o n t r a c t  p r o v i s i o n s  o r  c o n d i t i o n s  i n  a l l  
p r o c u r e m e n t  c o n t r a c t s  a n d  s u b c o n t r a c t s  a s  r e q u i r e d  b y  t h e  
p r o v i s i o n ,  F e d e r a l  l a w  o r  t h e  g r a n t o r  a g e n c y .

a .  C o n t r a c t s  o t h e r  t h a n  s m a l l  p u r c h a s e s  s h a l l  c o n t a i n  
p r o v i s i o n s  o r  c o n d i t i o n s  w h i c h  w i l l  a l l o w  f o r  a d m i n i s t r a t i v e ,  
c o n t r a c t u a l ,  o r  l e g a l  r e m e d i e s  i n  i n s t a n c e s  w h e r e  c o n t r a c t o r s  
v i o l a t e  o r  b r e a c h  c o n t r a c t  t e r m s ,  a n d  p r o v i d e  f o r  s u c h  s a n c t i o n s  
a n d  p e n a l t i e s  a s  m a y  b e  a p p r o p r i a t e .

b .  A l l  c o n t r a c t s  i n  e x c e s s  o f  $ 1 0 , 0 0 0  s h a l l  c o n t a i n  
s u i t a b l e  p r o v i s i o n s  f o r  t e r m i n a t i o n  b y  t h e  g r a n t e e  i n c l u d i n g  t h e  
m a n n e r  b y  w h i c h  i t  w i l l  b e  e f f e c t e d  a n d  t h e  b a s i s  f o r  s e t t l e m e n t .  
I n  a d d i t i o n ,  s u c h  c o n t r a c t s  s h a l l  d e s c r i b e  c o n d i t i o n s  u n d e r  w h i c h  
t h e  c o n t r a c t  m a y  b e  t e r m i n a t e d  f o r  d e f a u l t  a s  w e l l  a s  c o n d i t i o n s  
w h e r e  t h e  c o n t r a c t  m a y  b e  t e r m i n a t e d  b e c a u s e  o f  c i r c u m s t a n c e s  
b e y o n d  t h e  c o n t r o l  o f  t h e  c o n t r a c t o r .

c .  A l l  c o n t r a c t s  a w a r d e d  i n  e x c e s s  o f  $ 1 0 , 0 0 0  b y  g r a n t e e s  
a n d  t h e i r  c o n t r a c t o r s  o r  s u b g r a n t e e s  s h a l l  c o n t a i n  a  p r o v i s i o n  
r e q u i r i n g  c o m p l i a n c e  w i t h  E x e c u t i v e  O r d e r  1 1 2 4 6 ,  e n t i t l e d  " E q u a l  
E m p l o y m e n t  O p p o r t u n i t y , "  a s  a m e n d e d  b y  E x e c u t i v e  O r d e r  1 1 3 7 5 ,  a n d  
a s  s u p p l e m e n t e d  i n  D e p a r t m e n t  o f  L a b o r  r e g u l a t i o n s  ( 4 1  C F R  P a r t  
6 0 ) .

d .  A l l  c o n t r a c t s  a n d  s u b g r a n t s  f o r  c o n s t r u c t i o n  o r  r e p a i r  
s h a l l  i n c l u d e  a  p r o v i s i o n  f o r  c o m p l i a n c e  w i t h  t h e  C o p e l a n d  " A n t i -  
K i c k b a c k "  A c t  ( 1 8  U S C  8 7 4 )  a s  s u p p l e m e n t e d  i n  D e p a r t m e n t  o f  L a b o r  
r e g u l a t i o n s  ( 2 9  C F R ,  P a r t  3 ) .  T h i s  A c t  p r o v i d e s  t h a t  e a c h  
c o n t r a c t o r  o r  s u b g r a n t e e  s h a l l  b e  p r o h i b i t e d  f r o m  i n d u c i n g ,  b y  
a n y  m e a n s ,  a n y  p e r s o n  e m p l o y e d  i n  t h e  c o n s t r u c t i o n ,  c o m p l e t i o n ,  
o r  r e p a i r  o f  p u b l i c  w o r k ,  t o  g i v e  u p  a n y  p a r t  o f  t h e  c o m p e n s a t i o n  
t o  w h i c h  h e  i s  o t h e r w i s e  e n t i t l e d .  T h e  g r a n t e e  s h a l l  r e p o r t  a l l  
s u s p e c t e d  o r  r e p o r t e d  v i o l a t i o n s  t o  t h | $  g r a n t o r  a g e n c y .

e .  W h e n  r e q u i r e d  b y  t h e  F e d e r a l  g r a n t  p r o g r a m  l e g i s l a t i o n ,  
a l l  c o n s t r u c t i o n  c o n t r a c t s  i n  e x c e s s  o f  $ 2 , 0 0 0 ,  a w a r d e d  b y  
g r a n t e e s  a n d  s u b g r a n t e e s  s h a l l  i n c l u d e  a  p r o v i s i o n  f o r  c o m p l i a n c e
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w i t h  t h e  D a v i s - B a c o n  A c t  ( 4 0  U S C  2 7 6 a  t o  a - 7 )  a s  s u p p l e m e n t e d  b y  
D e p a r t m e n t  o f  L a b o r  r e g u l a t i o n s  ( 2 9  C - F R ,  P a r t  5 ) .  U n d e r  t h i s  A c t  
c o n t r a c t o r s  s h a l l  b e  r e q u i r e d  t o  p a y  w a g e s  t o  l a b o r e r s  a n d  
m e c h a n i c s  a t  a  r a t e  n o t  l e s s  t h a n  t h e  m i n i m u m  w a g e s  s p e c i f i e d  i n  
a  w a g e  d e t e r m i n a t i o n  m a d e  b y  t h e  S e c r e t a r y  o f  L a b o r .  I n  
a d d i t i o n ,  c o n t r a c t o r s  s h a l l  b e  r e q u i r e d  t o  p a y  w a g e s  n o t  l e s s  
o f t e n  t h a n  o n c e  a  w e e k .  T h e  g r a n t e e  s h a l l  p l a c e  a  c o p y  o f  t h e  
c u r r e n t  p r e v a i l i n g  w a g e  d e t e r m i n a t i o n  i s s u e d  b y  t h e  D e p a r t m e n t  o f  
L a b o r  i n  e a c h  s o l i c i t a t i o n  a n d  t h e  a w a r d  o f  a  c o n t r a c t  s h a l l  b e  
c o n d i t i o n e d  u p o n  t h e  a c c e p t a n c e  o f  t h e  w a g e  d e t e r m i n a t i o n .  T h e  
g r a n t e e  s h a l l  r e p o r t  a l l  s u s p e c t e d  o r  r e p o r t e d  v i o l a t i o n s  t o  t h e  
g r a n t o r  a g e n c y .

f .  W h e r e  a p p l i c a b l e ,  a l l  c o n t r a c t s  a w a r d e d  b y  g r a n t e e s  a n d  
s u b g r a n t e e s  i n  e x c e s s  o f  $ 2 , 0 0 0  f o r  c o n s t r u c t i o n  c o n t r a c t s  a n d  i n  
e x c e s s  o f  $ 2 , 5 0 0  f o r  o t h e r  c o n t r a c t s  w h i c h  i n v o l v e  t h e  e m p l o y m e n t  
o f  m e c h a n i c s  o r  l a b o r e r s  s h a l l  i n c l u d e  a  p r o v i s i o n  f o r  c o m p l i a n c e  
w i t h  S e c t i o n s  1 0 3  a n d  1 0 7  o f  t h e  C o n t r a c t  W o r k  H o u r s  a n d  S a f e t y  
S t a n d a r d s  A c t  ( 4 0  U S C  3 2 7 - 3 3 0 )  a s  s u p p l e m e n t e d  b y  D e p a r t m e n t  o f  
L a b o r  r e g u l a t i o n s  ( 2 9  C F R ,  P a r t  5 ) .  U n d e r  S e c t i o n  1 0 3  o f  t h e  
A c t ,  e a c h  c o n t r a c t o r  s h a l l  b e  r e q u i r e d  t o  c o m p u t e  t h e  w a g e s  o f  
e v e r y  m e c h a n i c  a n d  l a b o r e r  o n  t h e  b a s i s  o f  s t a n d a r d  w o r k d a y  o f  8  
h o u r s  a n d  a  s t a n d a r d  w o r k w e e k  o f  4 0  h o u r s .  W o r k  i n  e x c e s s  o f  t h e  
s t a n d a r d  w o r k d a y  o r  w o r k w e e k  i s  p e r m i s s i b l e  p r o v i d e d  t h a t  t h e  
w o r k e r  i s  c o m p e n s a t e d  a t  a  r a t e  o f  n o t  l e s s  t h a n  1 - 1 / 2  t i m e s  t h e  
b a s i c  r a t e  o f  p a y  f o r  a l l  h o u r s  w o r k e d  i n  e x c e s s  o f  8  h o u r s  i n  
a n y  c a l e n d a r  d a y  o r  4 0  h o u r s  i n  t h e  w o r k  w e e k .  S e c t i o n  1 0 7  o f  
t h e  A c t  i s  a p p l i c a b l e  t o  c o n s t r u c t i o n  w o r k  a n d  p r o v i d e s  t h a t  n o  
l a b o r e r  o r  m e c h a n i c  s h a l l  b e  r e q u i r e d  t o  w o r k  i n  s u r r o u n d i n g s  o r  
u n d e r  w o r k i n g  c o n d i t i o n s  w h i c h  a r e  u n s a n i t a r y ,  h a z a r d o u s ,  o r  
d a n g e r o u s  t o  h i s  h e a l t h  a n d  s a f e t y  a s  d e t e r m i n e d  u n d e r  
c o n s t r u c t i o n ,  s a f e t y  a n d  h e a l t h  s t a n d a r d s  p r o m u l g a t e d  b y  t h e  
S e c r e t a r y  o f  L a b o r .  T h e s e  r e q u i r e m e n t s  d o  n o t  a p p l y  t o  t h e  
p u r c h a s e s  o f  s u p p l i e s  o r  m a t e r i a l s  o r  a r t i c l e s  o r d i n a r i l y  
a v a i l a b l e  o n  t h e  o p e n  m a r k e t ,  o r  c o n t r a c t s  f o r  t r a n s p o r t a t i o n  o r  
t r a n s m i s s i o n  o f  i n t e l l i g e n c e .

g .  T h e  c o n t r a c t  s h a l l  i n c l u d e  n o t i c e  o f  g r a n t o r  a g e n c y  
r e q u i r e m e n t s  a n d  r e g u l a t i o n s  p e r t a i n i n g  t o  r e p o r t i n g  a n d  p a t e n t  
r i g h t s  u n d e r  a n y  c o n t r a c t  i n v o l v i n g  r e s e a r c h ,  d e v e l o p m e n t a l ,  
e x p e r i m e n t a l  o r  d e m o n s t r a t i o n  w o r k  w i t h  r e s p e c t  zo  a n y  d i s c o v e r y  
o r  i n v e n t i o n  w h i c h  a r i s e s  o r  i s  d e v e l o p e d  i n  t h e  c o u r s e  o f  o r  
u n d e r  s u c h  c o n t r a c t ,  a n d  o f  g r a n t o r  a g e n c y  r e q u i r e m e n t s  a n d  
r e g u l a t i o n s  p e r t a i n i n g  t o  c o p y r i g h t s  a n d  r i g h t s  i n  d a t a .

h .  A l l  n e g o t i a t e d  c o n t r a c t s  ( e x c e p t  t h o s e  a w a r d e d  b y  s m a l l  
p u r c h a s e  p r o c e d u r e s )  a w a r d e d  b y  g r a n t e e s  s h a l l  i n c l u d e  a
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p r o v i s i o n  t o  t h e  e f f e c t  t h a t  t h e  g r a n t e e ,  t h e  F e d e r a l  g r a n t o r  
a g e n c y ,  t h e  C o m p t r o l l e r  G e n e r a l  o f  t h e  U n i t e d  S t a t e s ,  o r  a n y  o f  
t h e i r  d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e s ,  s h a l l  h a v e  a c c e s s  t o  a n y  
b o o k s ,  d o c u m e n t s ,  p a p e r s ,  a n d  r e c o r d s  o f  t h e  c o n t r a c t o r  w h i c h  a r e  
d i r e c t l y  p e r t i n e n t  t o  t h a t  s p e c i f i c  c o n t r a c t ,  f o r  t h e  p u r p o s e  o f  
m a k i n g  a u d i t ,  e x a m i n a t i o n ,  e x c e r p t s ,  a n d  t r a n s c r i p t i o n s .

G r a n t e e s  s h a l l  r e q u i r e  c o n t r a c t o r s  t o  m a i n t a i n  a l l  
r e q u i r e d  r e c o r d s  f o r  t h r e e  y e a r s  a f t e r  g r a n t e e s  m a k e  f i n a l  
p a y m e n t s  a n d  a l l  o t h e r  p e n d i n g  m a t t e r s  a r e  c l o s e d .

i .  C o n t r a c t s ,  s u b c o n t r a c t s ,  a n d  s u b g r a n t s  o f  a m o u n t s  i n  
e x c e s s  o f  $ 1 0 0 , 0 0 0  s h a l l  c o n t a i n  a  p r o v i s i o n  w h i c h  r e q u i r e s  
c o m p l i a n c e  w i t h  a l l  a p p l i c a b l e  s t a n d a r d s ,  o r d e r s ,  o r  r e q u i r e m e n t s  
i s s u e d  u n d e r  S e c t i o n  3 0 6  o f  t h e  C l e a n - A i r  A c t  ( 4 2  U S C  1 8 5 7 ( h ) ) ,  
S e c t i o n  5 0 8  o f  t h e  C l e a n  W a t e r  A c t  ( 3 3  U S C  1 3 6 8 ) ,  E x e c u t i v e  O r d e r  
1 1 7 3 8 ,  a n d  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  r e g u l a t i o n s  ( 4 0  C F R ,  
P a r t  1 5 ) ,  w h i c h  p r o h i b i t  t h e  u s e  u n d e r  n o n - e x e m p t  F e d e r a l  
c o n t r a c t s ,  g r a n t s  o r  l o a n s  o f  f a c i l i t i e s  i n c l u d e d  o n  t h e  E P A  L i s t  
o f  V i o l a t i n g  F a c i l i t i e s .  T h e  p r o v i s i o n  s h a l l  r e q u i r e  r e p o r t i n g  
o f  v i o l a t i o n s  t o  t h e  g r a n t o r  a g e n c y  a n d  t o  t h e  U S E P A  A s s i s t a n t  
A d m i n i s t r a t o r  f o r  E n f o r c e m e n t  ( E N - 3 2 S ) .

j .  C o n t r a c t s  s h  . 1  r e c o g n i z e  m a n d a t o r y  s f n d a r d s  a n d  
p o l i c i e s  r e l a t i n g  t o  e n e r g y  e f f i c i e n c y  w h i c h  a r e  c o n t a i n e d  i n  t h e  
S t a t e  e n e r g y  c o n s e r v a t i o n  p l a n  i s s u e d  i n  c o m p l i a n c e  w i t h  t h e  
E n e r g y  P o l i c y  a n d  C o n s e r v a t i o n  A c t  ( P . L .  9 4 - 1 6 3 ) .

G r a n t o r  a g e n c i e s  a r e  p e r m i t t e d  t o  r e q u i r e  c h a n g e s ,  
r e m e d i e s ,  c h a n g e d  c o n d i t i o n s ,  a c c e s s  a n d  r e c o r d  r e t e n t i o n  a n d  
s u s p e n s i o n  o f  w o r k  c l a u s e s  a p p r o v e d  b y  t h e  O f f i c e  o f  F e d e r a l  
P r o c u r e m e n t  P o l i c y .

1 5 .  C o n t r a c t  A d m i n i s t r a t i o n

G r a n t e e s  s h a l l  m a i n t a i n  a  c o n t r a c t  a d m i n i s t r a t i o n  s y s t e m  
e n s u r i n g  t h a t  c o n t r a c t o r s  p e r f o r m  i n  a c c o r d a n c e  w i t h  t h e  t e r m s ,  
c o n d i t i o n s ,  a n d  s p e c i f i c a t i o n s  o f  t h e i r  c o n t r a c t s  o r  p u r c h a s e  
o r d e r s .
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1. This Transmits

T h e  P u b l i c  H o u s i n g  C o m p r e h e n s i v e  I m p r o v e m e n t  A s s i s t a n c e  P r o g r a m  
H a n d b o o k  7 4 8 5 . 1  R E V - 2 ,  d a t e d  1 2 / 8 3 .

2 .  E x p l a n a t i o n  o f  M a t e r i a l  T r a n s m i t t e d :

Ti l  i s  H a n d b o o k  c o n t a i n s  t h e  p o l i c i e s  a n d  p r o c e d u r e s  f o r  t h e  P u b l i c  
H o u s i n g  C o m p r e h e n s i v e  I m p r o v e m e n t  A s s i s t a n c e  P r o g r a m  ( C I A P ) ,  f o r  
u s e  b y  HUD R e g i o n a l  a n d  F i e l d  O f f i c e s ,  P u b l i c  H o u s i n g  A g e n c i e s  
( P H A s ) ,  i n c 1u d i n g  I n d i a n  H o u s i n g  A u t h o r i t i e s ,  a n d  o t h e r s  i n v o l v e d  
i n  t h e  m o d e r n i z a t i o n  o f  p u b l i c  h o u s i n g .  T h e s e  p r o c e d u r e s  n a y  n o t  
b e  m o d i f i e d  w i t h o u t  t h e  p r i o r  w r i t t e n  a p p r o v a l  o f  t h e  A s s i s t a n t  
S e c r e t a r y  f o r  P u b l i c  a n d  I n d i a n  H o u s i n g .  T h i s  H a n d b o o k  i n c o r p o r a t e s  
p o l i c y  c l a r i f i c a t i o n s  a n d  p r o c e d u r a l  r e v i s i o n s  w h i c h  t h e  D e p a r t m e n t  
h a s  f o u n d  n e c e s s a r y  a f t e r  a d d i t i o n a l  e x p e r i e n c e  i n  a d m i n i s t e r i n g  
t h e  C I A P .  T h e  s i g n i f i c a n t  c h a n g e s  a r e :

a .  P r o v i s i o n  o f  d e f i n i t i o n  f o r  t e r m  " s i m p l e  p a y b a c k  p e r i o d . "

b .  D e l e t i o n  o f  r e f e r e n c e  t o  i n a p p l i c a b i l i t y  o f  OMB C i r c u l a r  
N O .  A - 9 5  a n d  i n c l u s i o n  o f  r e f e r e n c e  t o  a p p l i c a b i l i t y
o f  E x e c u t i v e  O r d e r  1 2 3 7 2  o n  i n t e r g o v e r n m e n t a l  r e v i e w  o f  
F e d e r a l  p r o g r a m s .

c .  P r o v i s i o n  o f  i n s t r u c t i o n s  o n  h o w  t o  c a l c u l a t e  p r o t o t y p e  
c o s t  l i m i t a t i o n .

d .  C o n s i d e r a t i o n  o f  o n g o i n g  m a i n t e n a n c e  a n d  o p e r a t i n g  c o s t s  
i n  a p p r o v a l  o f  p r e m a t u r e  r e p l a c e m e n t s .

e .  C l a r i f i c a t i o n  o f  r e q u i r e m e n t  f o r  e n e r g y  a u d i t  b e f o r e  
a p p r o v a l  o f  h o m e o w n e r s h i p  m o d e r n i z a t i o n  a n d  e l i g i b i l i t y  
o f  e n e r g y  a u d i t s  a n d  e n e r g y  c o n s e r v a t i o n  m e a s u r e s  w i t h o u t  
c h a r g e  t o  h o m e o u y e r  f a m i l i e s .

f .  A l l o w a n c e  o f  r e i m b u r s e m e n t  o f  a r c h i t e c t u r a l / e n g i n e e r i n g  
f e e s  i n c u r r e d  b e f o r e  p r o g r a m  a p p r o v a l  i f  s u c h  f e e s  a r e  
r e a s o n a b l e  a n d  a p p r o v a b l e  a n d  i f  P H A  i s  s u b s e q u e n t l y  f u n d e d .
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C H A P T E R  9 .  CONTRACT  A D M I N I S T R A T I O N

S e c t i o n  1 .  G e n e r a l

U i T R O n u c r i Q N .  T h i s  C h a p t e r  s e t s  f o r t h  t h e  r e q u i r e m e n t s  f o r  
j x l e r n i z a t i o n  c o n s t r u c t i o n  c o n t r a c t s  a n d  c o n t r a c t s  f o r  m a n a g e ­
m e n t  i m p r o v e m e n t s .  T o  t h e  m a x i m u m  e x t e n t  p o s s i b l e ,  t h e  r e q u i r e ­
m e n t s  o f  t h i s  C h a p t e r  s h a l l  a p p l y  t o  m o d e r n i z a t i o n  p r o g r a m s  
^ p r o v e d  b e f o r e  F e d e r a l  F i s c a l  Y e a r  ( F F Y )  1 9 8 2 .  A  S a m r p l e  
o d e m i z a t i o n  C o n t r a c t  S t a t u s  C o n t r o l  D o g  f o r  F i e l d  O f f i c e  u s e  

* a t t a c h e d  a s  A p p e n d i x  1 9 .

S e c t i o n  2 .  C o n s t r u c t i o n  a n d  B i d  D o c u m e n t s

1 ' R E P A R A T I O N . T h e  P H A  s h a l l  p r e p a r e  t h e  c o n s t r u c t i o n  a n d  
• ^ ' c e m e n t s  a s  f o l l o w s :

e n . e r a l .  T h e  PHA  a n d  i t s  a r c h i t e c t  s h a l l  e n s u r e  t h a t  t h e  
i n s t r u c t i o n  a n d  b i d  d o c u m e n t s  c o m p l y  w i t h  S t a t e ,  t r i b a l  
•t l o c a l  l a w s  g o v e r n i n g  t h e  p u b l i c  s o l i c i t a t i o n  o f  b i d s ,  
n y  m o d i f i c a t i o n s  r e q u i r e d  t o  c o m p l y  w i t h  s u c h  l a w s  s h o u l d  
a  c i s c u s s e d  w i t h  R e g i o n a l  o r  C h i e f  C o u n s e l  t o  e n s u r e  t h a t  

s u c h  c h a n g e s  a r e  n o t  i n  c o n f l i c t  w i t h  F e d e r a l  r e q u i r e m e n t s .

; • C o m p e t i t i v e  B i d d i n g .  F o r  e a c h  c o n s t r u c t i o n  o r  e q u i p m e n t  
■vn t r a c t  o v e r  $ 1 0 , 0 0 0 ,  t h e  P H A  s h a l l  c o n d u c t  f o r m a l  
a d v e r t i s i n g ,  e x c e p t  w h e r e  e q u i p m e n t  i s  t o  b e  p u r c h a s e d  
t h r o u g h  t h e  HUD C o n s o l i d a t e d  S u p p l y  P r o g r a m .  F o r  e a c h  
c o n s t r u c t i o n  o r  e q u i p m e n t  c o n t r a c t  o f  $ 1 0 , 0 0 0  o r  l e s s ,  t h e  
P H A  s h a l l  f o l l o w  t h e  s o l i c i t a t i o n  r e q u i r e m e n t s  s e t  f o r t h  i n  
t h e  P r o c u r e m e n t  H a n d b o o k  7 4 6 0 . 8 .

c ‘ I n v i t a t i o n  f o r  B i d s .  T h e  i n v i t a t i o n  f o r  b i d s  s h a l l  b e  
P r e p a r e d  m  t h e  f o r m  p r e s c r i b e d  b y  t h e  F i e l d  O f f i c e  f o r  
p u b l i c  a d v e r t i s i n g  a n d  s o l i c i t a t i o n  o f  b i d s .  T h e  b i d  
' e l d i n g  p e r i o d  s h a l l  b e  s p e c i f i e d .j

* I n s t r u c t i o n s  t o  B i d d e r s .  F o r m  H U D - 5 3 6 9 ,  I n s t r u c t i o n s  t o  
' U d d e r s ,  s h a l l  b e  u s e d  t o  i n f o r m  i n t e r e s t e d  c o n t r a c t o r s  

t h e  g e n e r a l  b i d d i n g  r e q u i r e m e n t s ,  t h e  r e s p o n s i b i l i t i e s  
° t  e a c h  p a r t y ,  a n d  t h e  f a c t o r s  t o  b e  c o n s i d e r e d  i n  
d e t e r m i n i n g  t h e  s u c c e s s f u l  b i d d e r .

'U d  G u a r a n t y .  F o r  a l l  c o n s t r u c t i o n  a n d  e q u i p m e n t  
o n t r a c t s  o v e r  $ 1 0 , 0 0 0 ,  t h e  b i d d e r  s h a l l  b e  
' - x i u i r e d  t o  s u b m i t  w i t h  t h e  b i d  a  b i d  g u a r a n t y  n o t  
i-’s s  t h a n  5  p e r c e n t  o f  t h e  a m o u n t  o f  t h e  b i d .  T h e  
i d  g u a r a n t y  m a y  b e  a  c e r t i f i e d  c h e c k ,  b a n k  d r a f t ,
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r e g a r d i n g  p u b l i c i z i n g  i n v i t a t i o n s  f o r  b i d s  t o  M i n o r i t y  
B u s i n e s s  E n t e r p r i s e s  ( M B E s ) .  T h e  PH A  a l s o  s h a l l  e x t e n d  a n  
i n v i t a t i o n  t o  c o n t r a c t o r s  w h o  h a v e  p r e v i o u s l y  e x p r e s s e d  a n  
i n t e r e s t  t o  p a r t i c i p a t e  i n  m o d e r n i z a t i o n  t o  t h e  P H A  o r  t h e  
F i e l d  O f f i c e .

c .  B i d  P e r i o d .  T h e  PH A  s h a l l  e s t a b l i s h  a  d e a d l i n e  d a t e  f o r  
a c c e p t a n c e  o f  b i d s  w h i c h  a l l o w s  s u f f i c i e n t  t i m e  f o r  b i d d e r s  
t o  e v a l u a t e  t h e  D i d  p a c k a g e ,  e s t i m a t e  c o s t s ,  a n d  s u b m i t  
t h e i r  b i d s  t o  t h e  P H A .  T h e  b i d  p e r i o d  i s  n o  l o n g e r  r e q u i r e d  
t o  b e  f o r  3 0  c a l e n d a r  d a y s ,  w h e r e  a p p r o p r i a t e ,  b u t  s h a l l  
n o t  b e  f o r  l e s s  t h a n  1 0  c a l e n d a r  d a y s .  I n  a n y  e v e n t ,  t h e  
b i d  p e r i o d  s h a l l  b e  f o r  a t  l e a s t  t h e  n u m b e r  o f  d a y s  r e q u i r e d  
b y  S t a t e  o r  l o c a l  l a w .  F u r t h e r m o r e ,  f o r  p r o j e c t s  b e i n g  
m o d e r n i z e d  u n d e r  a  s i n g l e  c o n s t r u c t i o n  c o n t r a c t ,  t h e  D i d  
p e r i o d  s h o u l d  b e  a t  l e a s t  3 0  c a l e n d a r  d a y s  f r o m  t h e  d a t e
o f  p u b l i c a t i o n  o f  t h e  i n i t i a l  i n v i t a t i o n  f o r  b i d s .  H o w e v e r ,  
i f  a n  a d d e n d u m  i s  i s s u e d  w i t h i n  7  c a l e n d a r  d a y s  o f  t h e  d e a d ­
l i n e  d a t e ,  t h e  b i d  o p e n i n g  s h a l l  b e  p o s t p o n e d  f o r  a t  l e a s t  
7  c a l e n d a r  d a y s  f r o m  t h e  d a t e  o f  t h e  a d d e n d u m .

d .  D e p o s i t .  T h e  P H A  s h a l l  r e q u i r e  a  d e p o s i t  i n  a n  a m o u n t  t h a t  
i s  b a s e d  o n  l o c a l  p r a c t i c e ,  b u t  a t  l e a s t  s u f f i c i e n t  t o  o f f ­
s e t  t h e  c o s t  o f  r e p r o d u c i n g  a  c o p y  o f  t h e  b i d  p a c k a g e .  A  
d e p o s i t  i s  n o t  r e q u i r e d  f o r  b i d  p a c k a g e s  i s s u e d  t o  a  b u i l d e r ' s  
e x c h a n g e  o r  s i m i l a r  b u i l d i n g  s e r v i c e  o r g a n i z a t i o n .  A l l  
d e p o s i t  c h e c k s  o r  d r a f t s  s h a l l  b e  m a d e  p a y a b l e  t o  t h e  P H A .

e .  A L t e r n a t e  B i d s .  T h e  PHA  s h o u l d  n o t  r e q u e s t  a l t e r n a t e  b i d s  
f o r  m a j o r  p r o j e c t  c o m p o n e n t s  ( e . g . ,  t w o  d i f f e r e n t  s t r u c t u r a l  
s y s t e m s ) ,  " d e d u c t i v e  a l t e r n a t i v e s "  o r  a  " b a s e  b i d  w i t h  
a d d - o n s "  ( n o t  i n c l u d i n g  a l t e r n a t e  m a t e r i a l s  a n d  e q u i p m e n t
t o  t h e  e x t e n t  p r o v i d e d  i n  t h e  c o n s t r u c t i o n  s p e c i f i c a t i o n s ) ,  
u n l e s s  t h e  r e l a t i v e  a d v a n t a g e  a n d  c o m p a r a t i v e  c o s t s  o f  t h e  
a l t e r n a t i v e s  a r e  d i f f i c u l t  t o  d e t e r m i n e  w i t h o u t  g o i n g  t o  
t h e  c o m p e t i t i v e  b i d d i n g  p r o c e s s .

f .  A d d e n d u m  t o  B i d  P a c k a g e .  T h e  P H A  s h a l l  i s s u e  c h a n g e s  t o  
t h e  s t a n d a r d  b i d  p a c k a g e  i n  t h e  f o r m  o f  a n  a d d e n d u m .  T h e  
PH A  s h a l l  n o t  i n t e r p r e t  t h e  m e a n i n g  o f  b i d  d o c u m e n t s  e x c e p t  
b y  a d d e n d u m .  E a c h  a d d e n d u m  s h a l l  b e  n u m b e r e d  s e q u e n t i a l l y  
a n d  a  c o p y  p r o v i d e d  t o  e a c h  b i d d e r  o f  r e c o r d ,  t o  e a c h  p l a c e  
w h e r e  b i d d i n g  d o c u m e n t s  a r e  o n  f i l e  a n d  t o  t h e  F i e l d  O f f i c e ,  
o n l y  w h e r e  t h e  PHA  i s  r e q u i r e d  t o  s u b m i t  c o n s t r u c t i o n  a n d  
b i d  d o c u n e n t s  b e f o r e  a d v e r t i s e m e n t .  T h e  a d d e n d u m  a l s o  
s h a l l  s p e c i f y ,  i f  a p p l i c a b l e ,  t h e  r e v i s e d  d e a d l i n e  d a t e
f o r  s u b m i s s i o n  o f  b i d s .
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P R O P O S E D  SE NA T E  J U D I C I A R Y  C O M M I T T E E  S U B S T I T U T E
S E N A T E  BIL L 341 

S E C T I O N A L  A N A L Y S I S

(Unless o t h e r w i s e  in d i c a t e d ,  " c o m m i s s i o n e r "  means 
c o m m i s s i o n e r  of a d m i n i s t r a t i o n )

S E C T I O N  1, The p u r p o s e s  of the act are o u t l i n e d  to 
include: s i m p l i f i c a t i o n ,  c l a r i f i c a t i o n ,  m o d e r n i z a t i o n  of
the laws; c o n s i s t e n c y  a m o n g  the b r a n c h e s  of go v e r n m e n t ;  
i n c r e a s e d  p u b l i c  c o n f i d e n c e ;  fair and e q u i t a b l e  tr eat me nt  
of all v e n d o r s ;  i n c r e a s e d  e c o n o m y  in state p r o c u r e m e n t ;  
b r o a d - b a s e d  c o m p e t i t i o n ;  s a f e g u a r d s  for the m a i n t e n a n c e  of 
a p r o c u r e m e n t  s y s t e m  of q u a l i t y  and i n t e gr it y;  and 
e l i m i n a t i o n  and p r e v e n t i o n  of d i s c r i m i n a t i o n  in state 
co n tra c ting .

S EC TI ON  2. A n e w  c h a pt er  is added to AS 36 e n t i tl ed  
"St ate  P r o c u r e m e n t  Code."

A r t i c l e  1 . O r g a n i z a t i o n  of St at e Procurement^.

Sec. 36 . 3 0 . 0 0 5 .  C e n t r a l i z a t i o n  of p r o c u r e m e n t  of su pp li es  
and s e r v i c e s  for state a g e n c i e s  is u nd er  the a u t h o r i t y  of 
the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  and the chief 
p r o c u r e m e n t  o ff ice r.  P r o c u r e m e n t  of c o n s t r u c t i o n  and 
p r o c u r e m e n t s  to or d i s p o s a l s  from the state equ ip m en t 
fleet and the co n t r o l  over c o n s t r u c t i o n  and the state 
e q u i p m e n t  fleet is u n d e r  the c o m m i s s i o n e r  of 
t r a n s p o r t a t i o n  and pu bl ic  f ac il it ie s.

Sec. 3 6 .3 0. 01 0 . The chief p r o c u r e m e n t  o f f i c e r  is s e l e ct ed  
by the c o m m i s s i o n e r ;  is r e s p o n s i b l e  for p r o c u r e m e n t  of 
s u p p l i e s  and s e r v i c e s  for a g e n c i e s  in the ex ec u t i v e  
branch; is a p a r t i a l l y  ex em pt  em plo ye e; must have a 
m i n i m u m  of 5 y e a r s  in p u b l i c  p r o c u r e m e n t ;  and may be 
r e mo ve d by the c o m m i s s i o n e r  only for cause. The term of 
off ice  of the Ch ie f P r o c u r e m e n t  O f f i c e r  e x pi re s wh e n  the 
term  of the g o v e r n o r  expires. D ut i e s  of the Chief 
P r o c u r e m e n t  O f f i c e r  are enu me ra te d.

Sec. 3 6 . 3 0. 01 5.  The c o m m i s s i o n e r  of t r a n s p o r t a t i o n  and 
pu b li c f a c i l i t i e s  may c o n t r a c t  for c o n s t r u c t i o n ,  
p r o c u r e m e n t s  for the state e q u i p m e n t  fleet, and may 
d e l e g a t e  to a n o t h e r  ag e nc y the a u t h o r i t y  to co nt ra ct  for 
c o n s t r u c t i o n ,  a f t e r  w r i t t e n  d e t e r m i n a t i o n  has bee n made 
that the a g e n c y  is c ap abl e of i m p l e m e n t i n g  the d el eg a t e d  
a u th o r i t y .  The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  may 
d e l e g a t e  to an ag e n c y  the a u t h o r i t y  to c o n t r a c t  for its 
own s u p p l i e s  and se rv ic es  a ft er  a w r i t t e n  d e t e r m i n a t i o n  
has been  made that the a ge n c y  is ca pa bl e of i m p l e m e n t i n g  
the d e l e g a t e d  a u th or it y.

S E C T I O N A L  A N A L Y S I S



The A l a s k a  R a i l r o a d  C o r p o r a t i o n  must adopt p r o c e d u r e s  
s u b s t a n t i a l l y  e q u i v a l e n t  to the p r o c u r e m e n t  code and 
r e g u l a t i o n s  a d o p t e d  by the c o m m i s s i o n e r .

Sec. 36 .3 0. 02 0.  The L e g i s l a t u r e  must adopt p r o c e d u r e s  
s u b s t a n t i a l l y  e q u i v a l e n t  to the p r o c u r e m e n t  code.

Sec. 36 .3 0. 03 0.  The Court S y s t e m  must  adopt p r o c e d u r e s  
s u b s t a n t i a l l y  e q u i v a l e n t  to the p r o c u r e m e n t  code.

Sec. 36. 30 .0 4 0.  P r o c u r e m e n t  r e g u l a t i o n s  must be adopted 
by the c o m m i s s i o n e r .

Sec. 3 6. 30. 050 . A list of p e r s o n s  who de sir e to p ro vid e 
s u pp li es , s e r v i c e s  or c o n s t r u c t i o n  items to the st ate will 
be e s t a b l i s h e d  and m a i n t a i n  by the c o m m i s s i o n e r . E v i d en c e 
of a v a l i d  A la s k a  b u s i n e s s  l ic ens e and a st at e m e n t  of the 
c o n t r a c t o r ' s  q u a l i f i c a t i o n s  must be s ub mi tt ed  to be 
i n c l u d e d  on the list. C o n s t r u c t i o n  c o n t r a c t o r s  must also 
submit a v al id  c e r t i f i c a t e  of r e g i s tr at io n.  The list must 
be used by the state a g e n c i e s  for sm all pu rc h a s e s

Sec. 36 .3 0. 06 0.  S p e c i f i c a t i o n  r e g u l a t i o n s  mus t be adop ted  
by the c o m m i s s i o n e r .  S p e c i f i c a t i o n s  must p ro mo te  o ve ra ll  
e c o n o m y  for the p u r p o s e s  i n t en de d  and e nc ou ra ge  
c o m p e t i t i o n  in s a t i s f y i n g  the st at e's  needs, and may not 
be u n d u l y  re st ri c t i v e .

Sec. 36 .3 0. 07 0.  Su pply m a n a g e m e n t  is under the a u t h o r i t y  
of the c o m m i s s i o n e r  and r e g u l a t i o n s  must be adop ted  wh ich  
g o v e r n  m a n a g e m e n t  of supplie s, su rp lu s  s u p pl ie s and 
t r a ns fe r of ex ces s supplies.

Sec. 36 .3 0. 08 0.  The d e p a r t m e n t  shall lease n e c e s s a r y  
space, and c o n tr ac t for the lease of space for the use of 
the st ate or an agency. A lease or con tr ac t for a lease 
may not be for a pe ri od  of o c c u p a n c y  g re at er  than 40 
years. The d e p a r t m e n t  may enter into l e a s e - f i n a n c i n g  
ag r e e m e n t s ,  w h i c h  are su bj ec t to an nua l a p p r o p r i a t i o n .  If 
the d e p a r t m e n t  in te nd s to en ter into a lease or lease 
f i n a n c i n g  a g r e e m e n t  with an a nn u a l  rent a n t i c i p a t e d  to 
exceed $1 , 0 0 0 , 0 0 0 ,  no ti ce  must be p r o v i d e d  the l e g i s l a t u r e  
for app ro val .

A r t i c l e  2. C o m p e t i tive Sealed Bidding.

Sec. 3 6. 30 .1 00.  C o m p e t i t i v e  sealed b i d d i n g  is the 
p r e f e r r e d  me t h o d  of co nt r a c t i n g .  C o m p e t i t i v e  sealed 
b i d d i n g  is not r e q u i r e d  for c e r t a i n  pu r c h a s e s ,  i n cl ud in g 
p r o f e s s i o n a l  ser vi ces , w h i c h  are itemized.

Sec. 36 .3 0. 11 0.  W h e n  c o m p e t i t i v e  sealed b i d d i n g  is used, 
an i n v i t a t i o n  to bid is issued w h i c h  must i n c l u d e  the date



by w h i c h  the bid must be rec ei ved , p u r c h a s e  d e s c r i p t i o n ,  
and all c o n t r a c t u a l  terms and c o n d i ti on s . S u b c o n t r a c t o r s  
must  be listed. E v i de nc e of a v al id  A l a s k a  b u s i n e s s  
licen se  for all b i d d e r s  and s u b c o n t r a c t o r s  must be 
s u b m i t t e d  w he n r e s p o n d i n g  to the ITB. A b i d d e r  for 
c o n s t r u c t i o n  c o n t r a c t s  must also submit e v i d e n c e  of the 
b i d d e r ’s r e g i s t r a t i o n  u n d er  AS 08 .18 and e v i d e n c e  of 
r e g i s t r a t i o n  for each listed s u b c o n t r a c t o r .

Sec. 3 6. 30. 120 . Bid s e c u r i t y  shall be r e q u i r e d  for all 
c o m p e t i t i v e  sealed b i d d i n g  for c o n s t r u c t i o n  c o n t r a c t s  
w h i c h  ex c e e d  an amount e s t a b l i s h e d  by r e g u l at io n.  Bid 
s e c u r i t y  ma y be r e q u i r e d  for o the r types of s u p p l i e s  and 
s e r v i c e s .

Sec. 3 6. 30. 130 . Pu bl ic  no tic e of the ITB must be p r o v i d e d  
21 days be f o r e  the date for the o pe ni ng  of the bid, un le ss 
o t h e r w i s e  d e t e r m i n e d  in w r i t i n g  by the chief p r o c u r e m e n t  
office r,  or the c o m m i s s i o n e r  of t r a n s p o r t a t i o n  and pub lic  
f a c i l i t i e s  for c o n s t r u c t i o n  or state e q u i p m e n t  bids.
No t i c e  of s o l i c i t a t i o n s  must be p u b l i s h e d  in the A l a s k a  
A d m i n i s t r a t i v e  Journal.

Sec. 3 6. 30. 14 0. Bid o p e n i n g  must be public, in the 
p r e s e n c e  of w i t n e s s e s ,  and r e l e v a n t  in f o r m a t i o n  must  be 
reco r de d,  w h i c h  is open to pu bl ic  in spe c ti on . The bids 
are not open for pu b l i c  i n s p e c t i o n  u nt il  af ter a no ti ce  of 
intent to award a co nt r ac t has been issued.

Sec. 36.3 0.1 50.  The p r o c u r e m e n t  o ff ic er  must ev al ua te  
bids b as ed  on the r e q u i r e m e n t s  set out in the ITB. The 
cr i t e r i a  used for the e v a l u a t i o n  of an aw ar d must be 
o b j e c t i v e l y  m e a s u r a b l e .  C r i t e r i a  ma y not be used in bid 
e v a l u a t i o n  if they are not set out in the ITB.

Sec. 36. 30. 160 . Bids re ce iv ed  a fte r the bid due date 
i n d i c a t e d  on the ITB may  not be a c c e p t e d  un le ss  the delay 
was due to an error of the c o n t r a c t i n g  agency.

C o r r e c t i o n  or w i t h d r a w a l  of i n a d v e r t e n t l y  e r r o n e o u s  bids 
b e f o r e  or af te r bid opening, or c a n c e l l a t i o n  of awa rd s or 
c o n t r a c t s  based on bid m i s t a k e s  shall be p e r m i t t e d  in 
a c c o r d a n c e  with  r e g u l a t i o n s  and s up po r t e d  by w r i t t e n  
j u s t i f i c a t i o n .

S c. 36.30 .1 70.  Aw a r d s  to the lowest r e s p o n s i b l e  and 
r e s p o n s i v e  b i d d e r  wh os e bid c o n fo rm s in all m a t e r i a l  
r e s p e c t s  to the r e q u i r e m e n t s  and c r i t er ia  set out in the 
ITB shall be p r o m p t l y  made. The A la s k a  b i d d e r  p r e f e r e n c e  
is re ta i n e d .



Sec. 36 .30.190. M u l t i - s t e p  se ale d b i d d i n g  is a ll o we d wh e n 
it is c o n s i d e r e d  i m p r a c t i c a l  to i n i t i a l l y  p r e p a r e  a 
d e f i n i t i v e  p u r c h a s e  d e s c r i p t i o n  to support an award based 
on price. U n p r i c e d  t ec hn ic al  of fe rs  are sub mi tt ed , 
f oli owe d by an ITB limited to the b i d d e r s  w h os e off er s are 
d e t e r m i n e d  to be t e c h n i c a l l y  q u a l i f i e d  u n de r the c r i t e r i a  
e s t a b l i s h e d .

A r ti cl e 3. C o m p e t i t i v e  S e a led P r o p o s a l s.

Sec. 36 .30.200. C o n t r a c t s  m a y be aw a r d e d  by c o m p e t i t i v e  
sea led  p r o p o s a l s  when  the chief p r o c u r e m e n t  o ffi ce r, or 
the c o m m i s s i o n e r  of t r a n s p o r t a t i o n  and pu b l i c  fa ci li ti es  
for c o n s t r u c t i o n  and state e q ui p m e n t  fleet c on tra ct s, 
d e t e r m i n e s  in w r i t i n g  that the use of c o m p e t i t i v e  sealed 
bi d d i n g  is ei the r not p r a c t i c a b l e  or not a d v a n t a g e o u s  to 
the s t a t e .

Sec. 36 .30.210. Re q u e s t  for p r o p o s a l s  must c o n t a i n  the 
same i n f o r m a t i o n  r e q ui re d for ITBs. The same no tic e 
p r o v i s i o n s  for ITBs apply for RFPs.

Sec. 36.30 .22 0.  Sta nd ar d  o v e r h e a d  rate e s t a b l i s h e d  by 
a g e n ci es  and a p p l i c a b l e  to c o n t r a c t s  for s u p p li e s and 
services, must  bu inc lu de d in a RFP .

Sec. 36.30 .2 30.  P r o p o s a l s  are to be o pe n e d  in a m a n n e r  
w h i c h  avoids d i s c l o s u r e  of c on te n t s  to c o m p e t i n g  o f f er or s  
du r i n g  the pr o c e s s  of n e g o t i a t i o n .  A r e g is te r of 
p r o p o s a l s  c o n t a i n i n g  the name and a d dr es s  of each o f fe ro r 
shall be p r e p a r e d  and open for p u b l i c  i n s p e c t i o n  after the 
a w a r d .

Sec. 36 .30.240. D i s c u s s i o n s  wi th  r e s p o n s i b l e  off erors, 
who su bmit p r o p o s a l s  d e t e r m i n e d  to be r e a s o n a b l y  
s u s c e p t i b l e  of b e i ng  s e l e c t e d  for award, may be c on du ct ed  
for the pu r p o s e  of c l a r i f i c a t i o n  to ass ure  full 
u n d e r s t a n d i n g  of and r e s p o n s i v e n e s s  to the s o l i c i t a t i o n  
r e q u i r e m e n t s .  O f f e r o r s  shall be a c c o r d e d  fair and equal 
t r ea tm en t w it h resp ect  to any o p p o r t u n i t y  for d i s c u s s i o n  
and r e v i s i o n  of p r o po s al s.  R e v i s i o n s  may be p e r m i t t e d  
af t er  s u b m i s s i o n s  and be fo r e  the award for the p u rp os e  of 
o b t a i n i n g  best and final offers.

Sec. 36.30 .25 0.  A c o n tr ac t u n d e r  c o m p e t i t i v e  se ale d 
p r o p o s a l s  shall be aw ared to the r e s p o n s i b l e  and 
r e s p o n s i v e  o f f e r o r  w h o se  p r o p o s a l  is d e t e r m i n e d  in w r i t i n g  
to be the most  a d v a n t a g e o u s  to the state taking into 
c o n s i d e r a t i o n  price and the e v a l u a t i o n  fa c t o r s  set out in 
the R F P .

Sec. 36. 30. 260 . A c o n tr ac t a w a r d e d  u n d e r  c o m p e t i t i v e  
s e a l e d  p r o p o s a l s  m u s t  c o n t a i n :  t h e  amou n t  o f  t h e
contract; the date for s u p p l i e s  to be d e l i v e r e d  or the 

term for se rv ic e s to be per fo rm ed ; a d e s c r i p t i o n  of the



ser v ic es  or s u p p l i e s  c o n t r a c t e d  for; and a c e r t i f i c a t i o n  
that s u f f i c i e n t  funds are a v a i l a b l e  for the am ount of the 
con tract.

Sec. 36.30 .27 0.  C o n t r a c t s  are subj ec t to re vi ew  by the 
D e p a r t m e n t  of Law.

A r t i c l e  4. O the r P r o c u rem ent  M e t h o d s.

Sec. 36.3 0. 300 . Sole source p r o c u r e m e n t s  may only be
a w ar de d if it is d e t e r m i n e d  in w r i t i n g  that there is only 
one so urce for the r e q u ir ed  supply, service or 
c o n s t r u c t i o n .  A sole source p r o c u r e m e n t  may not be 
a p p r o v e d  if a r e a s o n a b l e  a l t e r n a t i v e  source exists.

Sec. 36.3 0.3 10 . E m e r g e n c y  p r o c u r e m e n t s  m a \ be a u t h o r i z e d  
un de r e m e r g e n c y  c o n d i t i o n s  w h e n  there exists a threat to 
pu b li c hea lth , we lf ar e,  or safety, and p r o c u r e m e n t  through 
c o m p e t i t i v e  sealed bids or c o m p e t i t i v e  sea led  p r o p o s a l s  is 
i m p r a c t i c a b l e ,  or c o n t r a r y  to the pub li c int erest, or to 
p r o t e c t  public or p ri v a t e  p ro pe rt y. A w r i t t e n  
d e t e r m i n a t i o n  of the b asi s for the e m e r g e n c y  and for the 
s e l e c t i o n  of the p a r t i c u l a r  c o n t r a c t o r  must be pro vided.

Sec. 36 .3 0.3 20 . Small p r o c u r e m e n t s  w h i c h  do not exc eed  an
a g g r e g a t e  amount of $5,000 shall be made  wit h c o m p e t i t i o n
that is p r a c t i c a b l e  u nd e r the c ir c u m s t a n c e s .  A co ntr ac t 
for p r o f e s s i o n a l  se r vi ce s that does not exceed $25,0 00  may 
be made in a c c o r d a n c e  wi th  r e g u l a t i o n s  a do p te d by the 
c om mi ss  i o n e r .

Ar t i c l e  5. C o n t_r ac t__Fo rma t̂i. o n _ a n d _ M o  cH _f i£a_t i on .

Sec. 36 .3 0.3 50 . S o l i c i t a t i o n s  may be c a n c e l l e d  or any 
b id s or p r o p o s a l s  may be re jec te d,  in whole or in part, or 
the date for o p e n i n g  bids or p r o p o s a l s  may be d e l ay ed  as 
ma y be s p e c i f i e d  in the s o l i c i t a t i o n ,  wh e n it is in the 
best i n t e r e s t  of the state.

Sec. 36.3 0.3 60 . A w r i t t e n  d e t e r m i n a t i o n  of r e s p o n s i b i l i t y  
of a b i d d e r  or of f e r o r  shall be made by the p r o c u r e m e n t  
officer.

Sec. 3 6. 30. 365 . At least 10 days b ef o r e  the formal award 
of a c o n t r a c t  the p r o c u r e m e n t  o f f i c e r  shall p ro vid e to 
each b i d d e r  or o f f e r o r  n ot i c e  of intent to aw ard a 
co ntract.

Sec. 36 .3 0. 37 0.  Any type of c o n t r a c t  that w i l l  p ro mot e 
the best  i n t e r e s t s  of the state may be used, ex c ep t that



the use of a c o s t - p l u s - a - p e r c e n t a g e - o f  cost c o n t r a c t  is 
p r o h i b i t e d .

Sec. 36.3 0.3 80 . Except w i t h  r es pec t to c o n t r a c t s  aw a rde d 
t h r o u g h  c o m p e t i t i v e  sealed b i d d i n g  or firm f i x e d - p r i c e  
c o n tr ac ts ,  a c on tra ct  type may not be used un les s it has 
been  a p p ro ve d in w r i t i n g  by the p r o c u r e m e n t  officer.

Sec. 3 6. 30. 39 0. Unl es s o t h e r w i s e  p r o v i d e d  by law, 
m u l t i - t e r m  c o n t r a c t s  are p er m i t t e d ,  but s ub jec t to 
a v a i l a b i l i t y  and a p p r o p r i a t i o n  of funds. W r i t t e n  
d e t e r m i n a t i o n  must sup por t m u l t i - t e r m  co nt rac ts.

Wh e n funds are not a p p r c o r i a t e d  or o t h e r w i s e  made 
a v a i l a b l e  to sup por t c o n t i n u a t i o n  of p e r f o r m a n c e  in a 
s u b s e q u e n t  fiscal perioc's, the c o n tr ac t shall be 
can c el le d.  The c o n t r a c t o r  may only be r e i m b u r s e d  for the 
r e a s o n a b l e  v al ue of any n o n r e c u r r i n g  costs inc urred, but 
not a m o r t i z e d  in the pr ice of the sup pl ie s or s e r v i c e s  
d e l i v e r e d  un der  the c o n t r a c t  that are not o t h e r w i s e  
r e c o v e r a b l e .

Sec. 3 6. 30. 400 . Cost or pr i c i n g  data must be s u b m i t t e d  
and c e r t i f i e d  by c o n t r a c t o r s .  This does not apply when: 
the c o n tr ac t price is b a se d on a d e q u a t e  pr ic e com pe ti ti on ;  
the c o n t ra ct  price is b ase d on e s t a b l i s h e d  c a t a l o g u e  or 
m a r k e t  prices; the c o n t r a c t  pr ice is set by law or 
re gu la t io n;  or it is d e t e r m i n e d  in w r i t i n g  that the 
r e q u i r e m e n t s  of this s e ct io n are w a i v e d  and the r e as on s 
for w a i v e r  are stated in wr iti ng .

Sec. 36. 30. 410 . The state has the right to insp ec t the 
plant or place of b u s i n e s s  of a c o n t r a c t o r  or 
s u b c o n t r a c t o r  that is re l ate d to the p e r f o r m a n c e  of a 
co n tr ac t awa rd e d or to be aw a r d e d  by the state.

Sec. 36 .30.420. The state may audit b oo ks  and re c o r d s  of 
a p e r s o n  who has s u b m i t t e d  cost or pr i c i n g  data or 
r e c ei ve s a contract.

Sec. 3 6. 30 .43 0. The c o m m i s s i o n e r  shall adopt r e g u l a t i o n s  
p e r m i t t i n g  the i n c l u s i o n  of c l au s es  p r o v i d i n g  for 
a d j u s t m e n t s  in prices, time of p e r f o r m a n c e ,  or other 
con t ra ct  p r o v i s i o n s ,  and a p p r o p r i a t e  remedies.

Sec. 3 6. 30 .46 0. S t a n da r d cla us es  in state co n tr ac t  ma y be 
m o d i f i e d  if su pp o r t e d  by a w r i t t e n  d e t e r m i n a t i o n  that 
states the c i r c u m s t a n c e s  j u s t i f y i n g  the v a r i at io n.

Sec. 36. 30. 470 . If the c e r t i f i c a t i o n  of the fiscal 
o f f i c e r  or other r e s p o n s i b l e  o f f i c i a l  d i s c l o s e s  a 
r e s u l t i n g  in c re as e in the total p r o j e c t  b ud g e t  or the 
total c on tr a c t  budget, the p r o c u r e m e n t  o f f i c e r  may not 
exec ut e the c ont ra ct m o d i f i c a t i o n ,  change order, or



a d j u s t m e n t  in c o n t r a c t  pr ice u n l e s s  s u f f i c i e n t  funds are 
a v a i l a b l e ,  or the scope of the pr o j e c t  or c o n t r a c t  is 
a d j u s t e d  to per mit  the de gr e e  of c o m p l e t i o n  that is 
fe a s i b l e  w i t h i n  the total p r o j e c t  b u d g e t  or total c on tr a c t  
b u d g e t  as it ex i ste d b e f o r e  the c o n t r a c t  m o d i f i c a t i o n ,  
ch a n g e  order, or a d j u s t m e n t  in c o n t r a c t  price.

Sec. 3 6. 3 0 . 4 8 0 .  Cost p r i n c i p l e  r e g u l a t i o n s  shall be 
a d o p t e d .

A r t i c l e  6. P r o c u r e m e nt R e c o r d s  and RfPgrts.

Sec. 3 6 . 30 .5 0 0.  P r o c u r e m e n t  r e c o r d s  sh all be r e t a in ed  and
d i s p o s e d  of in a c c o r d a n c e  wi th  r e co rd s r e t e n t i o n  
g u i d e l i n e s  and s c h e d u l e s  a p p r o v e d  by the state arc hiv is t.

Sec. 3 6 . 3 0 . 5 1 0 .  A c o n t r a c t  file open for pub li c 
i n s p e c t i o n  must  be kept by the c o m m i s s i o n e r  and the 
c o n t r a c t i n g  ag en c y for each c o n t r a c t  a w a r d e d  under 
c o m p e t i t i v e  sealed p r o po sa ls .

Sec. 3 6 . 30 .5 20 .  The c o m m i s s i o n e r  shall m a i n t a i n  for at
least 5 y e a rs  a rec or d li s t i n g  all sole source and
e m e r g e n c y  p r o c u r e m e n t  c o nt ra ct s.  An a g e n c y  wh ich  has 
d e l e g a t e d  p r o c u r e m e n t  a u t h o r i t y  s ha ll  by Oc t o b e r  1, of 
each year, submit r e c o r d s  of all sole sou rce  and em er ge nc y 
p r o c u r e m e n t  c o n t r a c t s  to the c o m m i s s i o n e r .

Sec. 3 5 . 30 .5 30 . P r o c u r e m e n t  i n f o r m a t i o n  is public except 
as o t h e r w i s e  p r o v i d e d  by law.

Sec. 3 6 . 30 .5 4 0.  The c o m m i s s i o n e r  shall b i e n n i a l l y  report 
to the l e g i s l a t u r e  c o n c e r n i n g  p r o c u r e m e n t s  by agencies.

A r t i c l e  7. Le gal  and C o n t r a c t u a l  R e m edies.

Sec. 3 6 . 30 .5 60 . An i n t e r e s t e d  p a r t y  ma y  pr ot es t the award 
of a c on t r a c t ,  the p r o p o s e d  aw ard of a co ntr ac t, or a 
s o l i c i t a t i o n  for goods, s e r v i c e s  or c o n s t r u c t i o n .  The 
p r o t e s t  s ha ll be filed w i t h  the p r o c u r e m e n t  o ff ic er  of the 
c o n t r a c t i n g  a g e n c y  in w r i t i n g  and must  c o n t a i n  sp e c i f i e d  
i t e m s .

Sec. 36 .3 0 . 5 6 5 .  Time d e a d l i n e s  for fi l i n g  p r o t e s t s  are 
s p e c i f i e d  .

Sec. 36. 30 .5 7 0.  N o t i c e  of a p r o t e s t  shall i m m e d i a t e l y  be- 
gi ve n to the c o n t r a c t o r  if a c o n t r a c t  has bee n a wa rde d or, 
if no a wa rd has been made, to all i n t e r e s t e d  parties.

Sec. 36 . 3 0 . 5 7 5 .  If a p r o t e s t  is filed b e f o r e  a contra ct 
is awarde d, the award may be mad e u n l e s s  the pr o c u r e m e n t



o f f i c e r  of the c o n t r a c t i n g  ag e nc y d e t e r m i n e s  in w r i t i n g  
that: a r e a so na bl e p r o b a b i l i t y  exists that the p ro te st
w i l l  be sust ain ed ; or stay of the award is not c o n t r a r y  to
the best i nt er es ts  of the state.

Sec. 3 6. 30 .5 80.  A w r i t t e n  d e c i s i o n  by the p r o c u r e m e n t  
of f i c e r  of the c o n t r ac ti ng  a ge n c y  shall be issued w i t h i n
14 days a ft er  a p r o t e s t  has be e n  filed, u nl e s s  the time is
e x t e n d e d  up to 26 days for good cause. N ot i c e  shall be
sent to the prot est er . If a d e c i s i o n  is not made by the 
due date, the p r o t e s t e r  may p r oc ee d as if the p r o c u r e m e n t  
o f f i c e r  had issued a d e c i s i o n  ad v e r s e  to the p ro tes te r.

Sec. 3 6. 30. 585 . If the p r o c u r e m e n t  of f i c e r  su st ai ns  a 
p ro te st  the p r o c u r e m e n t  o f f i c e r  shall i mp le m e n t  an 
a p p r o p r i a t e  remedy.

Sec. 3 6. 30. 590 . An ap pe al  from a d e c i s i o n  of a 
p r o c u r e m e n t  o ff ice r on a pr o t e s t  must be filed w i t h  the 
c o m m i s s i o n e r  wi th i n  5 days a ft er  the d e c i s i o n  is re ce ive d 
by the prot est er.

Sec. 36.3 0.5 95 . The p r o c u r e m e n t  of f i c e r  shall i m m e d i a t e l y  
give n o t i c e  of an ap pe a l to the c o n t r a c t o r  if a co n t ra ct  
has been  awarded, or, if no award has b e e n  made, to all 
i n t e r e s t e d  parties.

Sec. 3 6 .3 0. 60 0 . If a p r o t e s t  ap pe a l  is filed bef ore  a 
c o n tr ac t is aw ar de d and the award wa s stayed, the filing 
of the a p p e a l  a u t o m a t i c a l l y  c o n t i n u e s  the stay un til the 
c o m m i s s i o n e r  of a d m i n i s t r a t i o n  or t r a n s p o r t a t i o n  and 
pu b li c f a c i l i t i e s  m ak es  a w r i t t e n  d e t e r m i n a t i o n  that the 
aw ard of the contra ct is n e c e s s a r y  to p r o t e c t  s u b s t a n t i a l  
i n t e r e s t s  of the state.

Sec. 36. 30 .6 0 5.  The p r o c u r e m e n t  of f i c e r  of the 
c o n t r a c t i n g  ag enc y s ha ll  file a c o m pl et e report cr the 
p r ot es t and d e c i s i o n  w i t h  the c o m m i s s i o n e r  of 
a d m i n i s t r a t i o n  or t r a n s p o r t a t i o n  and pub li c f a c i li ti es  
w i t h i n  7 days after a p r o t e s t  app ea l is filed. The 
p r o t e s t e r  and all i n t e r e s t e d  p a rt ie s that have r e q u e s t e d  a 
copy of the ap pea l shall be f u r n i s h e d  one. The p r o t e s t e r  
may file c om me n t s  on the p r o t e s t  rep ort  w i t h i n  7 days 
aft er  the report is re cei ve d.  E x t e n s i o n s  may be granted.

Sec. 36 .3 0. 610 . The c o m m i s s i o n e r  of admini s ti'a t ion or 
t r a n s p o r t a t i o n  and pu b l i c  f a c i l i t i e s  shall d i sm is s a 
p r o t e s t  appeal before a h e a r i n g  is held if it is 
d e t e r m i n e d  in wr i t i n g  that the a pp e a l  is unt im ely . The 
a p p r o p r i a t e  c o m m i s s i o n e r  may issue a d e c i s i o n  on an ap pea l 
w i t h o u t  a h e a r i n g  if the ap p ea l i nvo lv es q u e s t i o n s  of law 
w i t h o u t  g e n u i n e  issues of fact.



Sec. 36 .3 0 .6 15 . A h e a r i n g  on a p ro te st  ap pe al  shall be 
c o n d u c t e d  a c c o r d i n g  to AS 3 6 . 3 0 . 6 7 0  and r e g u l a t i o n s  
a d o p t e d .

Sec. 3 6. 30. 620 . If a co nt r o v e r s y ,  a s s e r t e d  by a 
c o n t r a c t o r ,  c o n c e r n i n g  a c o n t ra ct  a w a r d e d  u nde r this 
ch a p t e r  can no t be r e s o lv ed  by ag re e m e n t ,  the pr o c u r e m e n t  
of f i c e r  shall, after r e c e i v i n g  a w r i t t e n  req ues t by the 
co n t r a c t o r ,  issue a w r i t t e n  d e c i s i o n  no more than 90 days 
af te r r ec e i p t  of all n e c e s s a r y  i n f o r m a t i o n  from the 
co n t r a c t o r ,  un les s the due date is e x t e n d e d  for good 
c a u s e .

The d e c i s i o n  shall be sent to the co n t r a c t o r .  If a 
d e c i s i o n  is not made by the due date, the c o n t r a c t o r  may 
p r o c e e d  as if the p r o c u r e m e n t  o f f i c e r  ha d issued a 
d e c i s i o n  adverse to the con tra ct or .  If a co n t r o v e r s y  
a s s e r t e d  by the state c o n c e r n i n g  a c o n t r a c t  aw ar de d cannot 
be r e s o l v e d  by ag re e me nt , the m a t t e r  sh all be i m m e d i a t e l y  
r e f e r r e d  to the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  or 
t r a n s p o r t a t i o n  and pub l ic  fac il i ti es .

Sec. 3 6. 30. 625 . An ap pea l from a d e c i s i o n  of the 
p r o c u r e m e n t  of fi ce r on a c o n t r a c t  c o n t r o v e r s y  may be filed 
by the c o n t r a c t o r  wit h the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  
or t r a n s p o r t a t i o n  and p ub l i c  fac il i ti es . The ap pea l shall 
be filed w i t h i n  14 days a fte r the d e c i s i o n  is r ec eiv ed  by 
the con tr a ct or .

Sec. 36 .3 0. 630 . A h e a r i n g  on a co nt ra ct  co n t r o v e r s y  
a p p e a l e d  to the c o m m i s s i o n e r  or r e f e rr e d to the 
c o m m i s s i o n e r  shall be c o n d u c t e d  a c c o r d i n g  to AS 36 .30 .67 0 
and r e g u l a t i o n s  a d op te d .

Sec. 36. 30. 63 2. The c o m m i s s i o n e r s  of a d m i n i s t r a t i o n  and
t r a n s p o r t a t i o n  and pu b l i c  f a c i l i t i e s  may  de le g at e 
r e s p o n s i b i l i t i e s  under Sec. 3 6 . 3 0 . 5 9 0  and Sec. 36 .30 .6 30 
to the h e a d  of the c o n t r a c t i n g  agency.

Sec. 36 .3 0. 63 5.  The c o m m i s s i o n e r s  of a d m i n i s t r a t i o n  and
t r a n s p o r t a t i o n  and pu b li c f a c i l i t i e s  m a y  de bar  or sus pen d 
a pe r s o n  from  c o n s i d e r a t i o n  for award of co ntracts.
No t i c e  and o p p o r t u n i t y  for a h e a r i n g  are spec if ied .

Sec. 3 6. 30 .64 0. Ca use s for d e b a r m e n t  or s u s p e n s i o n  are
e n u m e r a t e d .

Sec. 3 6. 30. 64 5. The c o m m i s s i o n e r s  of a d m i n i s t r a t i o n  and
t r a n s p o r t a t i o n  and pu b li c f a c i l i t i e s  shall issue a w r i t t e n  
d e c i s i o n  to d eb ar  or suspend.

Sec. 3 6. 30- 65 0. A pe rs on  s u s p e n d e d  is e n t i t l e d  to a
h e a r i n g  if the pe rs o n files a w r i t t e n  r e q u e s t  for a



h e a r i n g  w i t h i n  7 days af ter  r ec eip t of the no ti c e of 
s u sp en si on .

Sec. 3 6. 30 .6 55.  The c o m m i s s i o n e r  sh all m a i n t a i n  a list of 
all p e r s o n s  d e b a rr ed  or su sp e n d e d  from  c o n s i d e r a t i o n  for 
a ward of co ntracts.

Sec. 3 6. 30. 66 0. The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  or the 
c o m m i s s i o n e r  of t r a n s p o r t a t i o n  and p ub l i c  fa ci l i t i e s  may, 
at any time after a final d e c i s i o n  to d e ba r a person, 
r e i n s t a t e  the pe r s o n  af ter  d e t e r m i n i n g  that the cause for 
w h i c h  the p er s o n  was  d e b a r r e d  no lo n ge r  ex ist s or has been 
s u b s t a n t i a l l y  mit ig at ed .

A d e b a r r e d  pe rs on  may req u es t r e i n s t a t e m e n t .  A he a r i n g  
may be held on a r e i n s t a t e m e n t  pe ti ti on . A d e c i s i o n  on 
r e i n s t a t e m e n t  shall be made  in w r i t i n g  w i t h i n  7 days after 
a r e i n s t a t e m e n t  p e t i t i o n  is s u bm i tt ed . A d e c i s i o n  under 
this s e c t i o n  is not subj ect  to j u d i c i a l  appeal.

Sec. 3 6 .3 0.6 65 . The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  or 
t r a n s p o r t a t i o n  and pu b li c f a c i l i t i e s  may  pe r mi t a d e b a rr ed  
pe rso n to p a r t i c i p a t e  in a c o n t ra ct  on a lim ite d basis 
d ur i n g  the d e b a r m e n t  period.

Sec. 36 .3 0. 67 0.  The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  or 
t r a n s p o r t a t i o n  and public f ac i l i t i e s  shall act as a 
h e a r i n g  of f i c e r  nr a pp oin t a h e a r i n g  o f f i c e r  for a h e a r i n g  
c o n d u c t e d  under this chapter. The p r o v i s i o n s  of the 
A d m i n i s t r a t i v e  P r o c e d u r e  Act do not a pp ly to a h e a r i n g  
c o n d u c t e d  un de r this chapter. The a u t h o r i t y  of a he a r i n g  
o f f i c e r  is outlined.

Sec. 3 6 . 30 .6 75 . If the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  or 
t r a n s p o r t a t i o n  and pu bl ic  f a c i l i t i e s  is not ac tin g as 
h e a r i n g  offic er , the h e a r i n g  of f i c e r  shall r e c o m m e n d  a 
d e c i s i o n  to the a p p r o p r i a t e  c o m m i s s i o n e r  b as e d on the 
e v i d e n c e  pr es en ted . The r e c o m m e n d a t i o n  sh all inc lu d e 
fin d in gs  of fact and c o n c l u s i o n s  of law. The a p p r o p r i a t e  
c o m m i s s i o n e r  may affirm, m o d i f y  or reject the h e a r i n g  
o f f i c e r ' s  r e c o m m e n d a t i o n  or take any o the r a p p r o p r i a t e  
action.

Sec. 36 .3 0.6 80 . A d e c i s i o n  by the c o m m i s s i o n e r  of 
a d m i n i s t r a t i o n  is final, and shall be sent w i t h i n  20 days 
after a h e a r i n g  to all parti es.  A d e c i s i o n  by the 
c o m m i s s i o n e r  of t r a n s p o r t a t i o n  and p u b l i c  fa c i l i t i e s  
i n v o l v i n g  p r o c u r e m e n t  of c o n s t r u c t i o n  shall be sent 
w i t h i n  90 days a fte r the hearing.

Sec. 36.3 0.6 85 . A final d e c i s i o n  of the c o m m i s s i o n e r  of 
a d m i n i s t r a t i o n  or t r a n s p o r t a t i o n  and p u b l i c  f a c i l i t i e s  ma y  
be a p p e a l e d  to the s u p e r i o r  court in a c c o r d a n c e  w i t h  the 
Al as ka  R ul es  of A p p e l l a t e  Proc edu re .



Sec. 36 .3 0. 68 7 . Civil and c r i m i n a l  s a n c t i o n s  are ou t li n ed  
for m i s r e p r e s e n t a t i o n s  and f r a u d u l e n t  claims.

Sec. 3 6 . 30 .6 90 . This c h a p t e r  and the r e g u l a t i o n s  adop ted
u n de r it are the e xc l u s i v e  p r o c e d u r e s  for a s s e r t i n g  a 
c lai m a g a i n s t  the state or an ag e nc y a r i s i n g  in re lat ion  
to a p r o c u r e m e n t  co nd u c t e d  u n d e r  this chapter.

Sec. 36. 30 .6 95 . The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  may
adopt by r e g u l a t i o n  a d d i t i o n a l  rules of proc ed ure .

Sec. 36. 30 .6 99 . The d e f i n i t i o n  of i nt e r e s t e d  p art y is
g i v e n .

A r t i c l e  8. I n t e r g o v e r n m e n t al R e l a ti ons.

Sec. 36. 30 .7 00 . C o o p e r a t i v e  p u r c h a s i n g  is a u t h o r i z e d  
b e t w e e n  pu b l i c  p r o c u r e m e n t  u ni ts  or e x t er na l pr o c u r e m e n t  
a c t i v i t i e s  in a cc o r d a n c e  wi t h an a g r e e m e n t  en te r ed  into 
b e t w e e n  the par ti ci pa nt s.

Sec. 3 6 . 3 0. 71 0.  Sale, a c q u i s i t i o n ,  or use of suppli es 
among p u b l i c  p r o c u r e m e n t  u ni ts  or w i t h  e x t er na l 
p r o c u r e m e n t  a c t iv it y may be done i n d e p e n d e n t  of cert ain  
r e q u i r e m e n t s  of this chapter.

Sec. 36 .3 0.7 20 . Joint use of f a c i l i t i e s  is allowable.

Sec. 3 6. 3 0 . 7 3 0 .  A public p r o c u r e m e n t  unit ma y  p r ov id e 
pe rs on ne l,  i n f o r m a t i o n  and t e c h n i c a l  s e r vi ce s to a 
r e q u e s t i n g  pu b li c p r o c u r e m e n t  unit or e x t e rn al  p r o c u r e m e n t  
a c t i v i t y .

Sec. 3 6 . 3 0. 73 5.  Current A l a s k a  law on r e s t r i c t i o n s  of 
c o n t r a c t i n g  wi t h or e m p l o y i n g  e x p e r t s  on r a d i a t i o n  hazar ds 
is r e t a i n e d .

Sec. 36 .3 0 .7 40 . The c o m m i s s i o n e r  may  co ll ec t i n f o r m a t i o n  
c o n c e r n i n g  sup pli es , s erv ic es or c o n s t r u c t i o n  b ei ng  
p r o cu re d or used by state pu bl i c p r o c u r e m e n t  units.

Sec. 36. 30 .7 50 . Un der a c o o p e r a t i v e  p u r c h a s i n g  agree me nt,  
c o n t r o v e r s i e s  a r i s i n g  be t w e e n  an a d m i n i s t e r i n g  public 
p r o c u r e m e n t  unit and its b i d de r s,  o f fe ro rs , or co n t r a c t o r s  
shall be r e s o l v e d  in a c c o r d a n c e  w i t h  this chapter.

Sec. 36.30 .7 90.  D e f i n i t i o n s  for this a rt icl e are 
pro vided.

A r t i c l e  9. G e n e r al P rovi sio ns.

Sec. 36 .3 0.8 50 . This c h ap te r a p p l i e s  to c on tr ac ts  
s o l i c i t e d  or en te re d  into a f t er  J a nu ar y 1, 1987, unless 
the p ar t i e s  agree to its a p p l i c a t i o n  to a co nt rac t



s o l i c i t e d  or e n te re d  into be fo r e  that date. This chap te r 
ap p l i e s  to the di spo sa l of state s u p p l i e s  and every 
e x p e n d i t u r e  of pu bl i c  funds i r r e s p e c t i v e  of their sources, 
exc ep t as s p e c i f i e d  in AS 3 6. 30. 915 .

This c h a p t e r  does not a pp ly to: grants; c o n t r a c t s  for
p r o f e s s i o n a l  w i t n e s s e s ;  c o n t r a c t s  of the U n i v e r s i t y  of 
A l as k a  w h e r e  the work is to be p e r f o r m e d  s u b s t a n t i a l l y  by 
e n r o l l e d  stu dents; c o n t r a c t s  for m e d i c a l  d o c t o r s  and 
d e nt is ts ; c o n t r a c t s  for the p u r c h a s e  of r e s i d e n t i a l  child 
care s e r v i c e s  u n d er  AS &7.40; d i s p o s a l s  of land or 
in t er es t in land; d i s p o s a l s  u nd er  AS 38.05; co nt r a c t s  for 
the p r e p a r a t i o n  of b a l l o t s  u nd er  AS 15.15.030; 
a c q u i s i t i o n s  cr d i s p o s a l s  of p r o p e r t y  and ot he r c o nt ra c ts  
r e l a t i n g  to ai rports; a c q u i s i t i o n s  of real p r o p e r t y  or 
d i s p o s a l s  of o b s ol et e p r o p e r t y  u n d e r  AS 19.05.060, 
19 .0 5.100, 19. 05 .1 10  or 19.05.120; d i s p o s a l s  of ob so le t e 
m a t e r i a l  or eq ui pm en t u n d e r  AS 3 5. 20. 060 ; or leases of 
ferry terminal fa ci l i t i e s  u n de r AS 19.60.010.

Except for AS 3 6 . 3 0 . 7 0 0 - 3 6 . 3 0 . 8 9 5 ,  this c h a p t e r  does not 
ap ply to c o n t r a c t s  b e t w e e n  two or more a ge nc ie s, the state 
and its p o l i t i c a l  s u b d iv i si on s,  or the state and other 
gov ernm ent  s .

Sec. 3 6 . 3 0. 86 0.  Un less d i s p l a c e d  by the p a r t i c u l a r  
p r o v i s i o n  of this chapter, all ot he r p r i n c i p l e s  of law and 
equity sh all su p p l e m e n t  the p r o v i s i o n s  of this chapter.

Sec. 36. 30. 87 0. R e g u l a t i o n s  un der this c h a p t e r  shall be 
a d op te d in a c c o r d a n c e  with the A d m i n i s t r a t i v e  Pr oc ed ur e 
Act. R e g u l a t i o n s  a p p l i c a b l e  to p r o c u r e m e n t s  of 
c o n s t r u c t i o n  or p r o c u r e m e n t s  for or d i s po sa l of p r o p er ty  
of the state eq ui p m e n t  fleet shall be a do pt ed  by the 
c o m m i s s i o n e r  of a d m i n i s t r a t i o n  only after c o n s u l t a t i o n  
w i t h  the c o m m i s s i o n e r  of t r a n s p o r t a t i o n  and public 
fa ci lit ies .

Sec. 3 6 . 3 0. 88 0.  This ch a p t e r  r e q u ir es  all. part ies  
in vo lv ed  in the n e g o t i a t i o n ,  p e r f o r m a n c e ,  or 
a d m i n i s t r a t i o n  of state c o n t r a c t s  to act in good faith.

Sec. 36 .3 0. 890 . If a p r o c u r e m e n t  in vo l v e s  the e x p e n d i t u r e  
of f e d e r a l  funds or fede ral  a s s i s t a n c e  and there is a 
c on fli ct  b e t w e e n  a p r o v i s i o n  of this c h ap te r  or a 
r e g u l a t i o n  a d o p t e d  under a pr ov i s i o n ,  the fed era l statute 
or r e g u l a t i o n  shall prevail.

Sec. 36 .3 0. 90 0.  This ch a p t e r  does not mo di fy , amend, or 
alter laws r e g a r d i n g  p r e f e r e n c e  for A la s k a  forest p r o d u c t s  
or p r e f e r e n c e  to p r o d u c e r s  or d e a l e r s  in Alas ka,  ex cep t as 
p ro vi de d in AS 36 .3 0 . 1 7 0 ( c ) .



Sec. 36 .3 0. 91 0.  This c h a p t e r  does not p r e v e n t  p u r c h a s i n g  
t h ro ug h the g e n e r a l  s e r v i c e s  a d m i n i s t r a t i o n  as p r o v i c e d  by 
l a w .
Sec. 36 .3 0. 92 0.  S u s p e c t e d  a n t i c o m p e t i t i v e  p r a c t i c e s  are 
to be r e p o r t e d  to the a t t o r n e y  general.

Sec. 36. 30 .9 30 . In a d d i t i o n  to p e n a l t i e s  p r e s c r i b e d  for 
u n e t h i c a l  condu ct,  civil and c r i m i n a l  p e n a l t i e s  are 
p r o v i d e d  for v i o l a t i o n s  of this chapter.

Sec. 3 6 .3 0. 94 0.  The a t t o r n e y  ge n e r a l  on b e h a l f  of the 
state s hal l a n f o r c e  the p r o v i s i o n s  of this chapter.

Sec. 36 .3 0. 99 0.  D e f i n i t i o n s .

Sec. 36 .3 0. 99 5 . This c h a p t e r  may  be cited as the State 
P r o c u r e m e n t  Code.

S E C T I O N  3 th ro u gh  S E C T I O N  61 a m e nd  ot her Al a s k a  statut es 
to refle ct  the p r o v i s i o n s  of this chapter.

S EC TIO N 62. The connj t s i o n e r  must rep ort  to the 
l e g i s l a t u r e  by D e c e m b e r  1, 1987, c o n c e r n i n g  p r o c u r e m e n t s  
by state a g e n c i e s  d u r i n g  the first 6 m o n t h s  of 1987.

SE C T I O N  63. The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  shall 
adopt the r e g u l a t i o n s  r e q u i r e d  u nd er  this c h ap t er  by 
J an u a r y  1 , 1 987.

S EC T I O N  64. Th is  is the r e p e a l e r  section.

SE C T I O N  65. S e c t i o n  63 of this Act takes effect 
i mm ed iat ely .

S E C T I O N  6b. Ex c e pt  as p r o v i d e d  in sec. 65, this Act takes 
ef fec t J a n u a r y  1, 1987.



D A V I D  W .  J E W E L L  
2440 COTTONWOOD 

ANCHORAGE, ALASKA 99508

F e b r u a r y  4 ,  1 9 8 6

M r .  P a t r i c k  R o d e y  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  ( M S  3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  R o d e y :

I  a m  c o n c e r n e d  a b o u t  t h e  s t a t e ' s  p r o c u r e m e n t  
p r o c e s s e s .  I  h a v e  h a d  c o n s i d e r a b l e  e x p e r i e n c e  
o v e r  t h e  p a s t  t w o  y e a r s  w i t h  p r e p a r i n g  p r o p o s a l s  
f o r  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s .

M y  m o s t  r e c e n t  i s  t h e  m o s t  a b s u r d .  I  a m  s e n d i n g  
y o u  a  c o p y  o f  t h e  l e t t e r  I  h a v e  w r t t e n  t h e  s t a t e  
o m b u d s m a n  a f t e r  r e c e i v i n g  h i s  r e p o r t  a n d  d e c i s i o n  
o n  a  c o m p l a i n t  I  f i l e d .  I t  s t a t e s ,  I  b e l i e v e ,  
s o m e  o f  t h e  r e a s o n s  s o m e  o f  u s  h a v e  s u c h  l i t t l e  
r e s p e c t  f o r  t h e  s t a t e  p r o c e s s e s .

I  w i l l  h a p p y  t o  p r o v i d e  m o r e  i n f o r m a t i o n  i f  y o u  
w i s h  t o  h a v e  i t .



D A V I D  W .  J E W E L L  
2 4 4 0  C o t t o n w o o d  

A n c h o r a g e ,  A l a s k a  9 9 5 0 8

February 3, 1986

M r .  J o h n  B .  C h e n o w e t h ,  O m b u d s m a n  
S t a t e  o f  A l a s k a  
3 2 0 1  C  S t r e e t ,  S u i t e  6 0 6  
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

D e a r  M r .  C h e n o w e t h :

I  h a v e  r e c e i v e d  y o u r  l e t t e r  o f  t h e  2 8 t h  o f  J a n u a r y  w i t h  y o u r  
f i n d i n g s  a n d  M r .  W a l t o n ' s  r e p o r t ,  o f  h i s  i n v e s t i g a t i o n  r e g a r d i n g  m y  
c o m p l a i n t  a g a i n s t  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  ( C o m p l a i n t  #  
A S 5 - 0 9 5 8 ) .

I  m u s t  c o n f e s s  t h a t  I  r e a d  t h e  m a t e r i a l  w i t h  a  r a p i d l y  i n c r e a s i n g  
i n c r e d u l i t y .  I  g u e s s  t h e  f o c u s  o f  m y  d i s b e l i e f  i s  b e s t  
d e m o n s t r a t e d  i n  t h e  c o m m e n t  m a d e  b y  M r .  W a l t o n :

" C a n d o r  a n d  A s s o c i a t e s  f o l l o w e d  t h e  f o r m a t  s u g g e s t e d  i n  t h e  
r f p ,  b u t  A s s e m b l y  o f  G o d  d i d  n o t ;  I  t h e r e f o r e  f o u n d  t h e  
C a n d o r  p r o p o s a l  c l e a r e r  a n d  m o r e  c o m p l e t e ,  s i n c e  e a c h  o f  t h e  
s u b c a t e g o r i e s  w a s  a d d r e s s e d .  T h e  c o m m i t t e e  a g r e e d  i n  o n e  
r e s p e c t :  C a n d o r  o u t s c o r e d  A s s e m b l y  o f  G o d  1 5  t o  9  i n  t h e  
c l a r i t y  c a t e g o r y ,  b u t  A s s e m b l y  o f  G o d  o u t s c o r e d  C a n d o r  i n  
c o m p l e t e n e s s  1 4  t o  9 . "

T h e  j u d g m e n t  m a d e  b y  y o u r  o f f i c e  c l e a r l y  m a k e s  t h e  r f p  t h e  c u l p r i t  
a n d  n o t  t h e  c o m m i t t e e ' s  o b j e c t i v i t y  o r  f a i r n e s s  i n  e v a l u a t i o n .

I t  d o e s  s e e m  t o  m e  t h a t  i f  I  w a s  a b l e  t o  p r o v i d e  a  c o m p l e t e  a n d  
c l e a r  p r o p o s a l  f o l l o w i n g  c a r e f u l l y  t h e  r e q u i r e m e n t s  o f  t h e  r f p ,  
o b s c u r i t y  o f  t h e  r f p  i s  h a r d l y  t h e  p r o b l e m  h e r e .  W h y  c o u l d  I  
u n d e r s t a n d  i t  a n d  M r .  W a l t o n ,  a p p a r e n t l y  c o u l d  u n d e r s t a n d  i t ,  b u t  
t h e  D O C  c o m m i t t e e  c o u l d  n o t ?

O n  t h i s  m a t t e r ,  I  n o t e  t h a t  t h e  r f p  ( i t e m  R ,  p .  3 )  s t a t e s  t h a t  
e v a l u a t i o n  o f  t h e  p r o p o s a l  w i l l  b e  c a r r i e d  o u t  b y  i n d i v i d u a l s  
" k n o w l e d g e a b l e  o f  t h e  d e s i r e d  p r o f e s s i o n a l  s e r v i c e s  r e q u i r e m e n t s . "

I  a l s o  f i n d  i t  f a s c i n a t i n g  t h a t  t h e  s t a f f  o f  D O C  w a s  o b v i o u s l y  
g i v e n  a n  o p p o r t u n i t y  i n  f a c e  t o  f a c e  c o n v e r s a t i o n s  t o  d e f e n d  
t h e m s e l v e s .  I  a m  c u r i o u s  w h y  I  w a s  n o t  g i v e n  a  s i m i l a r  
o p p o r t u n i t y  t o  r e s p o n d  t o  t h e i r  d e f e n s e .



I  r e p e a t  m y  o r i g i n a l  c o m p l a i n t  a n d  c h a r g e .  T h e  D O C  c o m m i t t e e  d i d  
n o t  e v a l u a t e  t h e  p r o p o s a l  5  a s  p r e s e n t e d  i n  a n d  o f  t h e m s e l v e s  b u t  
c l e a r l y  u s e d  o t h e r  i n f o r m a t i o n  o r  d i d  n o t  c o n s i d e r  a l l  a v a i l a b l e  
t o  t h e m  i n  t h e  w r i t t e n  p r o p o s a l s  t o  m a k e  t h e i r  j u d g m e n t s .  I  f i n d  
x h i s  s u p p o r t e d  b y  s e v e r a l  i t e m s :

1 )  T h e  q u e s t i o n  o f  m y  i n v o l v e m e n t  i n  t h e  r e l i g i o u s  
c o m m u n i t y .  M y  p r o p o s a l  c o n t a i n e d  m y  r e s u m e  w h i c h  
i n d i c a t e d  t h a t  I  w a s  a n  o r d a i n e d  c l e r g y m a n  o f  t h e  
U n i t e d  C h u r c h  o f  C h r i s t ,  a n d  t h a t  I  h a d  b e e n ,  a m o n g  
o t h e r  t h i n g s ,  E x e c u t i v e  D i r e c t o r  o f  a  r e l i g i o u s  
o r g a n i s a t i o n  f o r  s e v e n  y e a r s ;  n o t  d i s s i m i l a r  t o  t h e  
c h a p l a i n c y  s i n c e  i t  h a d  t o  d o  w i t h  c a m p u s  m i n i s t r y  
a n d  w o r k i n g  w i t h  a  l a r g e  g r o u p  o f  c h a p l a i n s ,  a n d  
a l s o  t h a t  I  h a d  t a u g h t  s o m e  f i f t e e n  y e a r s  i n  t h e o ­
l o g i c a l  s e m i n a r i e s .  S e e  M r .  W a l t o n ' s  r e p o r t ,  p a g e  2 .

A n d  y e t  s o m e o n e  i n  D D C  s e e m e d  t o  s u g g e s t  t h a t  I  w a s  
n o t  a  c l e r g y m a n  o r  h a d  n o  i n v o l v e m e n t  i n  r e l i g i o u s  
a c t i v i t i e s  o r  o r g a n i z a t i o n s .

T h i s  w a s  o b v i o u s l y  i m p o r t a n t  s i n c e  M r .  W a l t o n  s p e n t  
a n  e n t i r e  s e c t i o n  o f  h i s  r e p o r t  d e a l i n g  w i t h  t h i s  i s s u e  
r e g a r d i n g  t h e  r f p ' s  l a c k  o f  c l a r i t y  o n  t h e  c l e r g y  
r e q u i r e m e n t  w h e n  a  l o o k  a t  r n v  r e s u m e  w o u l d  s u g g e s t  
t h e r e  w a s  n o  i s s u e  h e r e  a t  a l l .

M y  q u e s t i o n :  d i d  a n y o n e  r e a d  m y  p r o p o s a l ?  o r ,  i f  t h e y  
d i d ,  d i d  t h e y  u n d e r s t a n d  w h a t  t h e y  w e r e  r e a d i n g ?

2 )  B a c k  t o  e x p e r i e n c e :  J. f i n d  i t  a g a i n  i n t e r e s t i n g  t h a t  
t h e  w i n n i n g  p r o p o s a l  g a v e  n o  s p e c i f i c  i n f o r m a t i o n  o n  t h e  
i n d i v i d u a l ' s  e x p e r i e n c e  b e y o n d  t h a t  i n  j a i l s .  A p p a r e n t l y  
a  g e n e r a l  s t a t e m e n t  w i t h  n o  d e t a i l s  t h a t  a  p e r s o n  h a s  t h i s  
a n d  t h a t  e x p e r i e n c e  i s  m o r e  s i g n i f i c a n t  t h a n  a  d e t a i l e d  
l i s t i n g  o f  a c t u a l  j o b s  h e l d  a n d  t h e i r  r e s p o n s i b i l i t i e s .
I t  a p p e a r s  t o  m e  t h a t  t h e  s p e c i f i c  e x p e r i e n c e  i n d i c a t e d  
i n  t h e  w i n n i n g  p r o p o s a l  d o e s  n o t  c o v e r  a l l  o f  t h e  r e l e v a n t  
e x p e r i e n c e  r e q u i r e d  b y  t h e  r f p  a n d  t h a t  t h e r e  i s  n o  d e t a i l  
o f  t h a t  o t h e r  e x p e r i e n c e  i n  t h e  w i n n i n g  p r o p o s a l .  T h i s  
l a c k  c e r t a i n l y  h a s  n o t h i n g  t o  d o  w i t h  t h e  q u a l i t y  o f  t h e  
r f p  b u t  a  l o t  w i t h  t h e  q u e s t i o n  o f  t h e  b a s i s  u p o n  w h i c h  
t h e  c o m m i t t e e  g a v e  p o i n t s .  T h e  s a m e  i s s u e  i s  o p e r a t i v e  
o n  t h e  m a t t e r  o f  t r a i n i n g .

I t  i s  c o m m o n  p r a c t i c e  i n  r e s p o n d i n g  t o  a n  r f p  t o  n o t e  
t h e  s c o r i n g  p o i n t  s t r u c t u r e  a s  a  g u i d e  t o  w h a t  i t e m s  
i n  t h e  r f p  a r e  m o s t  i m p o r t a n t  a n d  t h e r e f o r e  s h o u l d  e l i c i t  
t h e  m o s t  c a r e  a n d  c o m p l e t e n e s s .  I n  t h e  w i n n i n g  r f p  
n o  s u c h  a t t e n t i o n  w a s  g i v e n  a n d  y e t  t h a t  p r o p o s a l  w o n .  
C e r t a i n l y  d e t a i l e d  i n f o r m a t i o n  g i v e s  a  b e t t e r  b a s i s  f o r  
c o m p a r i s o n  t h a n  g e n e r a l i z e d  s t a t e m e n t s .  I  a m  s t i l l  u n ­
c l e a r  o n  w h a t  b a s i s  t h e  c o m m i t t e e  g a v e  i t s  p o i n t s  g i v e n  
t h e  d i s p a r i t y  i n  t h e  a m o u n t  a n d  p r e c i s i o n  o f  i n f o r m a t i o n  
a v a i 1 a b l e .



W h y  w a s  t h i s  i s s u e  n o t  a d d r e s s e d  i n  y o u r  j u d g m e n t ?  P r e ­
s u m a b l y  t h e r e  i s  s u p p o s e d  t o  b e  a  c o m p a r i s o n  m a d e  o f  
i n f o r m a t i o n  a v a i l a b l e  i n  o r d e r  t o  g i v e  p o i n t  s c o r e s  
r e g a r d l e s s  o f  h o w  c o n f u s i n g  o r  v a g u e  a n  r f p  i s .  W h y  
d o e s  t h e  p r o p o s a l  w i t h  t h e  l e a s t  i n f o r m a t i o n  g e t  t h e  
h i g h e s t  s c o r e s ?

3 )  I n c o m p l e t e  p r o p o s a l .  I n  m y  c o n t a c t  w i t h  y o u r  o f f i c e  
I  m e n t i o n e d  t h a t  e v e r y  p r o f e s s i o n a l  c o n t r a c t  r f p  I  h a v e  
s e e n  o v e r  t h e  p a s t  t w o  S< o n e - h a l f  y e a r s  h a s  i n c l u d e d  t h e  
S t a n d a r d  A g r e e m e n t  F o r m  f o r  P r o f e s s i o n a l  S e r v i c e s  C o n t r a c t  
w i t h  t w o  p a g e s  o f  A p p e n d i c e s  s p e l l i n g  o u t  a  v a r i e t y  o f  
r e q u i r e m e n t s :  a m o n g  w h i c h  a r e  l i a b i l i t y  i n s u r a n c e  o f  
w h a t e v e r  f o r m s  a r e  r e q u i r e d  t o  p r o t e c t  t h e  s t a t e .  T h e r e  
i s  n o  c o n f u s i o n  h e r e .  S u c h  a  d o c u m e n t  w a s  i n c l u d e d  i n  t h e  
r f p  I  r e c e i v e d  f r o m  D O C .  A s  a n  a s i d e  i t  n o t e s  t h a t  n o  
c o n t r a c t  i s  o p e r a t i v e  u n t i l  a p p r o v e d  b y  t h e  D e p a r t m e n t  o f  
A d m i n i s t r a t i o n .  M y  c o m p l a i n t  i n c l u d e d  a  c o n c e r n  t h a t  t h e  
w i n n i n g  p r o p o s a l  i n  t h i s  i n s t a n c e  h a d  n o  e v i d e n c e  o f  
c o m p l i a n c e  w i t h  t h e  i n s u r a n c e  r e q u i r e m e n t s — a n d  n e i t h e r  
D O A  n o r  D O C  s e e m e d  t o  b e  c o n c e r n e d  a b o u t  t h i s  h i a t u s .
N o t e  i t e m  0  o n  p a g e  3  o f  t h e  r f p  i n  r e g a r d  t o  r f p  c l a r i t y .

W h y  w a s  t h i s  i s s u e  n o t  a d d r e s s e d  i n  y o u r  r e p o r t  o r  M r .  
W a l t o n ' s  i n v e s t i g a t i o n ?

R f p ' s  a l s o  h a v e  a l w a y s  i n c l u d e d ,  a s  d i d  m y  c o p y  o f  t h e  
o n e  i n  q u e s t i o n ,  a  o n e  p a g e  d o c u m e n t  c a l l e d ,  " A S S U R A N C E S " ,  
w h i c h  s p e l l s  o u t  i n  1 2  i t e m s  s u c h  m a t t e r s  a s  c o m p l i a n c e  
w i t h  t h e  C i v i l  R i g h t s  A c t  o f  1 9 6 4 ,  a c c e s s  o f  s t a t e  
o f f i c i a l s  t o  p r o g r a m  r e c o r d s ,  m a i n t e n a n c e  o f  f i s c a l  a n d  
o t h e r  r e c o r d s ,  a n d  s o  f o r t h .  T h i s  d o c u m e n t  w a s  m i s s i n g  
f r o m  t h e  w i n n i n g  p r o p o s a l .  O b v i o u s l y  D O A  a n d  D O C  d i d  n o t  
b e l i e v e  t h a t  s u c h  a s s u r a n c e s  w e r e  n e c e s s a r y  a l t h o u g h  m y  
c o p y  o f  t h e  r f p  c l e a r l y  i n d i c a t e d  t h e y  w e r e .  S e e  i t e m  P  
o n  p a g e  3  o f  t h e  r f p .

W h y  w a s  t h i s  l a c u n a e  n o t  a d d r e s s e d  b y  y o u r  r e p o r t ,  n o r  i n  
t h e  r e p o r t  o f  t h e  i n v e s t i g a t i o n ?

A l l  o f  t h e s e  i t e m s  s e e m  t o  m e  t o  b e  r a t h e r  o b j e c t i v e  a n d  e a s i l y  
v e r i f i a b l e  i n  c o m p a r i n g  p r o p o s a l s .

I  d o  n o t  f e e l  t h a t  I  h a v e  h a d  a  f a i r  h e a r i n g  b y  y o u r  o f f i c e  a n y  
m o r e  t h a n  I  f e e l  t h a t  I  h a d  a  f a i r  h e a r i n g  f r o m  D O C .  N o r  d o  I  
b e l i e v e  t h a t  D O A  h a s  c a r r i e d  o u t  i t s  m a n d a t e  t o  a p p r o v e  c o n t r a c t s  
a c c o r d i n g  t o  c e r t a i n  e s t a b l i s h e d  a n d  p u b l i c  s t a n d a r d s .



I  f i n d  i t  i n c o m p r e h e n s i b l e  t h a t  t h e  i s s u e  o f  f a i r n e s s  a n d  e q u a l  
t r e a t m e n t  c a n  b e  d e t e r m i n e d  t o  h a v e  b e e n  c o n t r o v e r t e d  b u t  n o t  
e n o u g h  t o  d e t e r m i n e  t h a t  t h e  a w a r d  c o u l d  b e  c h a l l e n g e d .  Y o u  f o u n d  
" i n c o n s i s t e n c i e s  i n  t h e  a p p l i c a t i o n  o f  s t a n d a r d s , "  t h a t  " o n e  
p r o p o s e r  h a d  a n  o p p o r t u n i t y  f o r  a d v a n c e  k n o w l e d g e "  C I  t h i n k  M r .  
W a l t o n ' s  r e p o r t  a n d  t h e  b u d g e t  s u b m i t t e d  i n  t h e  p r o p o s a l  
d e m o n s t r a t e s  m o r e  t h a n  H A D  O P P O R T U N I T Y  f o r  a d v a n c e d  k n o w l e d g e ! ,  
" i n c o n s i s t e n c i e s  i n  a p p l y i n g  t h e  c r i t e r i a  d i d  h a v e  a  s i g n i f i c a n t l y  
n e g a t i v e  i m p a c t  o n  t h e  s c o r i n g  o f  t h e  C a n d o r  p r o p o s a l , "  a n d  " t h a t  
t h e  e v a l u a t i o n  p r o c e s s  w a s  n o t  f a i r ;  i n  f a c t ,  I  c o n s i d e r  t h i s  
c o n t r a c t  e v a l u a t i o n  p r o c e s s  t o  b e  t h e  w e a k e s t  o f  t h e  s e v e r a l  I  
e x a m i n e d . "

E x a c t l y  h o w  d o  y o u  m e a s u r e  d e g r e e s  o f  u n f a i r n e s s  a n d  i n e q u i t y  a n d  
g h a t  d o  y o u  c o n s i d e r  a  s u f f i c i e n t  d e g r e e  o f  o n e  o r  b o t h  t o  g o  
a h e a d  w i t h  a  c h a l l e n g e ?

Y o u  m a y  h a v e  c l o s e d  t h e  c a s e  a n d  f e e l  c o m f o r t a b l e ,  I  d o n ' t .
M y  b e l i e f  t h a t  t h e  d i c e  w e r e  l o a d e d  r e m a i n s  a n d  y o u r  r e p o r t  d o e s  
n o t h i n g  t o  a l l a y  t h a t  b e l i e f ,  i n  f a c t  i t  t e n d s  t o  c o n f i r m  m y  
p e r c e p t i o n  o f  h o w  t h e  s y s t e m  w o r k s .  I  s e e  n o t h i n g  i n  y o u r  
r e c o m m e n d a t i o n s  f o r  c h a n g i n g  t h e  p r o c e s s  t h a t  w i l l  i n  a n y  w a y  
a b r o g a t e  t h e  f r e e d o m  s t a t e  a g e n c i e s  h a v e  t o  p l a y  g a m e s  i n  a w a r d i n g  
c o n t r a c t s .

3 i n c e r e l y ,

D a v i d  W .  J e w e l l
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Applicability of 
Title 36 to ASHA 
(AS 18.55.110)

You have asked whether AS 18.55.110 generally exempts 
the Alaska State Housing Authority (ASHA) from the prevailing 
wage requirements of the Little-Davis Bacon Act, AS 36.05. And, 
if AS 18.55.110 provides only a partial exemption, you also ask 
whether Title 36 applies to the proposal to construct 40 units of 
senior citizen housing in Fairbanks.

I

We have previously opined that ASHA is a ’’state agency" 
within the ambit of Title 36. 1981 Inf. Op. Att'y Gen. (Sept.
22; J66-473-81). See also Alaska State Housing Authority v.
Dixon, 496 P.2d 649 (Alaska 1972). As you note, the prior opin­
ion did not address AS 18.55.110, which provides:

COOPERATION WITH AND AID OF FEDERAL GOVERN­
MENT. The authority may do all things neces­
sary or desirable to cooperate with or act as 
agent for the federal government, or to se­
cure financial aid for housing projects for 
veterans cf World War II and other citizens 
of the state, provided that those projects 
may not be undertaken unless an acute short­
age of housing exists. With respect to those 
projects, the authority may not be subject to 
limitations, restrictions or requirements of 
other laws, except those relating to land 
acquisition, prescribing or limiting the pro­
cedure or action to be taken in the develop­
ment or administration of any buildings, 
property, public works, undertakings or proj­
ects of municipal or public corporations or 
agencies of the state.

(

b a c k - u p

I \ jr  /d)
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It is our view that AS 18.55.110 should not be inter­
preted in so broad a fashion as to render state law inapplicable 
in almost any instance where federal funds are applied toward the 
development of a project. Though not explicitly addresssing the 
scope of AS 18.55.110, the Dixon court stated that there is "no 
express exclusion of ASHA from tRe APA." 496 P.2d at 651. Con­
sequently, interpreting AS 18.55.110 to provide a general ex­
emption is not easily reconcilable with the analytic framework in 
Dixon. Furthermore, basic tenets of statutory construction re­
quire an interpretation of AS 18.55.110 which harmonizes AS
18.55.110 and Title 36. We note, in this regard, that the defi­
nitional scope of the Little Davis-Bacon Act, set out at AS 
36.95.010, was amended as recently as 1978, p r e s u m a b l y  with
knowledge that ASHA had been consistently viewed as a "state 
agency."

Rather than providing a broad exemption simply because 
a project receives federal assistance, we believe the more proba­
ble legislative intent was to provide an explicit statutory ex­
emption in instances where the application of state law would
jeopardize the receipt of federal assistance. (An analagous
statutory exemption is established under AS 35.15.040.) By the 
statute's own terms, the focus of the exemption is "to secure 
[federal] financial aid for housing projects." If the receipt of 
federal assistance is not substantially impaired by the applica­
tion of state law, there would seem to be no basis for the ex­
emption. In many instances, state or local law can apply concur­
rently with federal law. The restricted interpretation of AS
18.55.110 is therefore consistent with the general rule that fed­
eral law need be exclusive only where the^ application of other 
law would thwart the objectives of federal law. See U.S. Const, 
art. IV.

Clearly, AS 18.55.110 provides an exemption whenever 
federal law requires the preemption of state or local laws. The 
more difficult inquiry is whether the exemption extends to those 
instances where the federal preemption is not legally mandated, 
but where ASHA is notified that federal funding would nonetheless 
be jeopardized were state or local law applicable. We believe 
that the absence of an explicit statutory or regulatory basis 
requiring the exemption of state nr local law does not necessari­
ly preclude the applicability ot AS 18.55.110. To impose the 
statutory exemption only where a preemption of state or local law 
is explicit would belie the plain legislative intent to promote 
the receipt of federal funds. Indeed, to read the exemption to 
apply only where federal funds preempts state or local law, the 
constitutional prerequisite would render AS 18.55.110 superflu­
ous. Consequently, we interpret AS 18.55.110 as exempting the
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application of state or local law when a federal funding entity, 
properly exercising its discretion, notifies ASHA in writing that 
the receipt of federal funds would be jeopardized were state or 
local law deemed applicable. Moreover, to assure the coordinated 
implementation of state law, we would suggest that ASHA provide a 
written report, which includes the rationale and evidentiary ba­
sis for invocation of the statutory exemption, to the state agen­
cy responsible for the enforcement or implementation of the state 
law in dispute.

II

Since we interpret AS 18.55.110 to provide only a lim­
ited exemption, we next address whether Title 36 wage stipu­
lations should apply to the Fairbanks facility.

The proposed project budget, which did not include the 
cost of Title 36 wages, estimated that the cost to provide the 40 
units of elderly housing in Fairbanks would be $4,492,010. Of 
that amount, four million dollars is to be obtained through a 
grant from the Department of Community and Regional Affairs 
(DCRA) 1/, and the balance from federal funds provided by the 
United States Department of Housing and Urban Development (HUD). 
In addition to the limited federal assistance available to pay 
the construction costs, the completed project qualifies for a 
substantial operation subsidy from HUD. (HUD's rent subsidy pro­
gram subsidizes over a 40-year period the difference between a 
fixed percentage of an eligible tenant's income and the fair mar­
ket rental value.)

We are advised by the area office of HUD that their 
current program to promote the development and operation of se­
nior citizen facilities does not impose an absolute ceiling on 
project costs. We are further advised that HUD does not assert 
that the federal prevailing wage requirements preempt state law. 
Typically, state prevailing wage requirements can supplant feder­
al minimum wages on projects funded in part with federal money. 
See 1980 Inf. Op. Atty Gen. (August 21; J66-544-80) (citation of 
relevant Solicitor of Labor opinion letters).

In the immediate context, however, a novel question is 
raised due to the fact that different types of wage indexes are

_1 / The DCRA grant is the maximum grant allowed by state 
regulation, 19 AAC 85.092(5).
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respectively employed by HUD and the state. HUD proposes use of 
a "residential construction" wage index on the Fairbanks project, 
while the state has only a single, "commercial construction" wage 
index. While estimates vary, the estimated cost of applying Title 
36 to the Fairbanks project is between $300,000 —  $500,000. By 
letter of May 11, 1983, as supplemented by letter of May 16, 
1983, copies of which are attached, HUD advised ASHA that it will 
not participate in any projects, including the Fairbanks project, 
where "excessive" state prevailing wage rates apply. "Exces­
sive," here, refers at the least to instances where the federal 
miniim-T. wage is determined by reference to an applicable "res­
idential construction" rate, while Title 36 wage rates reference 
a "commercial construction" index. All three projects planned 
for construction during the 1983 construction season 
Fairbanks, Wasilla, Sitka -- present comparable discrepancies 
between federal and state prevailing wage indexes.

The letters of May 11 and 16 indicate that HUD views 
the imposition of state prevailing wages established under a 
"commercial construction" index as excessive where a federal 
"residental construction" index has been developed. 2/ Since the 
letters provide the requisite written notification that the re­
ceipt of federal funds would be jeopardized were Title 36 pre­
vailing wage requirements applicable, ASHA may assert the ex­
emption established under AS 18.55.110. 3/

2/ We note, though, that HUD's asserted authority to decline 
participation in an otherwise qualified project solely due to the 
application of what are viewed as "excessive" state prevailing 
wages is not beyond question. We have not been directed to any 
specific statutory or regulatory authority to inform the 
determination of what constitutes an "excessive" state prevailing 
wage. Typically, HUD participation is limited to those projects 
which satisfy defined cost limitations. The general rule in 
Alaska is that the eligible project cannot exceed $92,200/unit. 
However, since the Fairbanks facility exceeds the $92,200 
limitation, even without the Title 36 wages, we believe that the 
state would be in a difficult posture were it to argue that HUD 
acted unreasonably in determining not to participate in the 
Fairbanks project due to the application of "excessive" state 
prevailing wages.

3/ The discussion in this opinion assumes that HUD's use of 
a "residential" wage index on the Fairbanks facility is proper. 
Whether it is appropriate to employ a "residential" wage index
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Our final observation is that the question of whether 
Title 36 wage rates apply to housing projects which are jointly 
funded by both the state and HUD raises a myriad of complex legal 
and policy concerns. Unfortunately, as long as there remains a 
broad discrepancy between the prevailing wage rates established 
by the different scales, and as long as the HUD program does not 
impose articulable cost limitations, there can be no clear and 
decisive legal resolution. Ultimately, it is a policy decision 
whether to insist that Title 36 applies, and to risk the denial 
of federal assistance. We do note, though, that were the state 
to establish a "residential construction" wage rate, the prospect 
of continued conflict would be substantially diminished.

If we can be of further assistance, feel free to call.

JBR/jb

cc: Richard Lyon, Commissioner
Department of Commerce and Economic 

Development

Kevin Bruce 
Special Assistant 
Office of the Governor

Julia Tucker 
General Counsel, ASHA

Susan Olsen 
Area Counsel, HUD

Bob Landau
Assistant Attorney General 
Anchorage

3/ (continued)

to a four-story facility with an elevator built to commercial 
specifications, as we are advised is descriptive of the Fairbanks 
facility, is beyond the scope of this opinion. ASHA, of course, 
may_ pursue whatever administrative or judicial avenues are 
available to raise this issue. If ASHA were to pursue a review 
of the wage determination, during the pendency of the review, it 
would be impossible to assess whether the exemption afforded 
under AS 18.55.110 is applicable.



- 8 8

lards 

irtic- 

1S3. 

h to 

an in g  o f  
uires 

at a 

;d to 

-■ ac- 

:te rs , 

exer- 

con- 

clear 

rther 

M er- 

n. 4 

• and 

iking 

ifte r- 0(6). 

perty 

tvad- 

sider 

mar- 

g the 

t the 

ju is i- 

d ivi- 

g cn 

other 

>erty.

t the 

nk it 

court 

•es to 

i le ft 

aurt’s 

■ fees

, and 

con-

r.

A L A S K A  S T A T E  H O U S IN G  A U T H O R IT Y  v . D IX O N  Alaska 649
C i t e  a s ,  A l a s k a .  4 M  P .C d  CIO

ment o f Com m erce, as evidenced by fact 

that, in ter a lia , the A u th o rity  w as created 

as a "public corporate au th o rity ”  w ith in  

the Departm ent o f Com m erce, the A u th o r­

ity  was required to subm it annuai reports 

to the Departm ent o f Com m erce, and 

where, as an in strum enta lity  o f the State 

w ith in  the Departm ent o f Com m erce, the 

A u th o rity  came w ith in  the m eaning of 

“ state agency”  as that term  w as u 'ed  and 

defined in the A d m in is tra tive  Procedure 

A c t , and the A u th o rity 's  separate corporate 

nature does not detract from  th is conclu­

sion. A S  18.55.030, 1S.55.270, 44.62.010- 

44.62.650, 44 .62 .610(a) (4 ) .

A L A S K A  S T A T E  H O U S I N G  A U T H O R I T Y ,  
Appellant,

v.

Edna O I X O N ,  and other  low-rent tenants  
s im i la r ly  situated, Appellees.

No. 1529.S u p re m e  C o u r t o f  A la s k a .M a y  ,"i, 1972.
D ecla ra to ry  judgm ent action by State  

M ousing A u th o rity  seeking a ru lin g  that 

the A d m in is tra tive  Procedure A c t is not 

applicable to the A u th o rity . O n motions 

by both parties fo r sum m ary judgm ent, the 

Superio r C ourt, T h ird  Jud ic ia l D istric t , 

E d w ard  V .  D av is , J . ,  granted sum m ary 

judgm ent to defendants, and the A u th o rity  

appealed. T h e  Suprem e C ourt, Boney, C . 

J . ,  held that the State H ousing  A u th o rity  

was bound to adhere to provisions o f the 

A d m in is tra tive  Procedure A c t, w here con­

clusion w as required that the A u th o rity  

was an instrum enta lity  o f the S tate  w ith in  

the Departm ent o f Com m erce, as evidenced 

by fact that, in te r a lia , th t  A u th o rity  was 

created as a “ public corporate au th o rity ”  

w ith in  the Departm ent o f Com m erce, the 

A u th o rity  w as required to subm it annual 

reports to the Departm ent o f Com m erce, 

and where, as an instrum enta lity  o f the 

State  w ith in  the Departm ent o f Com m erce, 

the A u th o rity  came w ith in  th f  m eaning o f 

“ state agency”  as that term  v i s  used and 

defined in the A d m in istra tive  Procedure 

A c t , and the A u th o rity 's  separate corpo­

rate nature does not detract from  th is con­

clusion.

A ff irm e d .

Boochever, J „  ro t partic ipating .

States C = 8 4

State H o using  A u th o rity  was bound to 

adhere to provisions o f the A d m in is tra ­

tive Procedure A c t , w here conclusion was 

required that the A u th o rity  w as an in stru ­

m entality o f the State  w ith in  the Depart-

D onna Page, A nchorag e, fo r appellant.

John Reese, A la sk a  Lega l S e rv ice s  Corp ., 

A nchorag e, fo r appellees.

B e fo re  B O X E Y ,  C . J . ,  and R A B IX O -  

W I T Z ,  C O X X O R  and E R W I X ,  J J .

B O X E Y ,  C h ie f Justice .

T h is  case presents the single issue of 

w hether or not the A la ska  A d m in istra tive  

Procedure A c t 1 (h e re in a fte r, the A P A )  

applies to the A la sk a  State H o using  A u ­

tho rity  (h e re in a fte r, A S H A ) .

In  Ju ly , 1970, the B o ard  o f D ire cto rs  o f 

A S H A  resolved to amend its Statem ent of 

Po lic ies to conform  them to recent changes 

o f law . P re lim in a ry  d ra fts  w ere  prepared 

and a public m eeting w as held on October 

22, 1970, to so lic it recom m endations and 

comments.

A  second public m eeting, scheduled for 

Novem ber 9, 1970, w as cancelled when 

A S H A  was requested by A la sk a  Legal 

Se rv ice s  C o rporation , representing a group 

o f tenants, to hold public hearings in con­

fo rm ity  w ith  the A P A .  A S H A  refused 

and filed a com plaint seeking a declarato ry  

judgm ent that the A P A  is not applicable to 

A S H A . Both parties moved fo r sum m ary 

judgm ent. T h e  superio r court granted 

sum m ary judgm ent to D ixo n , holding that

496 P.2d— 41VS
I. AS 44.62.010-050.
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A S H A  is a state agency w ith in  the mean- U nd er the approach taken by th is court 

ing o f the A P A  and that the proposed in D eArm ond v . A la sk a  S ta te  Develop-

Statem ent o f Po lic ies was a regulation sub- ment C o rp .2 and W a lk e r  v . A la ska  State

je ct to the A P A .  .Mortgage A ss ’n ,3 we conclude that A S H A

From  that judgm ent, A S H A  has brought i(> an instrum enta lity  o f the sta te  w ith in

this appeal. the Departm ent o f Com m erce.4 T h e  fol-

2. 370 P .2d 717 (A la sk a  19G2t. T he p lain ­t i f f  there appealed from a  denial o f his re­quest for a judgm ent declaring unconsti­tu tional the act creatin e  the A la sk a  S ta te  Developm ent C orp . (hereinafter. A S D C > .Am one the various constitu tion al provi­sions alleged by the p la in t iff  as b avin s been violated by the act creatin e A S D C  was article  I I I .  section 22, o f the A la sk a  C o n stitu tio n , w hich s t a te s :A ll executive and adm iu istrative o f­fices, departm ents, and agencies of the state  governm ent and th eir respective functions, powers, and duties shall be allocated by law  am ong and w ithin not more than tw enty principnl departm ents, so as to group them as fa r  as prac­ticable according to m a jo r purposes. R egu lato ry , q u asi-ju d icial, anil tempo­rary agencies m ay be established by law  nnd need not he allocated w ithin a prin­cipal departm ent.T h e  court held th at A S D C  w as an in stru ­m entality  o f the state w ithin the D e ­partm ent o f Com m erce, em phasizing the follow ing factors in renehing its  decision : (1) the Com m issioner o f Com m erce is on the board o f directors o f A S D C :  (2) the other six  members of th a t board arc ap ­pointed by the governor nnd serve a t his p leasu re; (3) the board o f directors sub­m its an ann ual report to the governor and the le g is la tu re : (4) A S D C 's  fin a n ­cial records are audited an n u ally  by the legislative a u d ito r; (5) the net creating A S D C  sp ecifically  provides th at the “ cor- porntion is an in stru m en tality  o f the stutu w ithin the D epartm ent of Com m erce, but has a  legal existence independent of nnd separate from  the s ta te ."  T h e  court noted th at this separate existence is  true for nil corporations.T h e court upheld the co n stitu tio n ality  o f the a c t  creatin g  A S D C .3. 410 P .2d 245 (A la sk a  lO G fl). A  ta x ­payer there unsuccessfully  nttacked as un­constitutional the legislation providing for (he creation o f the A la sk a  S ta te  M o rt­gage A ssociation (hereinafter, A S M A ) . M ost o f the f axpnycr's a tta ck s were the same as those made on A S D C  in De- .4 rmond.T h e court rejected the taxp ayer's argu ­ment th a t article  I I I .  section 22. of the A la sk a  C o n stitu tio n , note 2 su/ira, had been violated. T h e eourr reaffirm ed

its adherence to the principles stated in 
DeArmond, and em phasized the follow ing fa cto rs ; (1) the net crcntes A S M A  as " a  public corporation nnd governm ent in stru ­m entality  w ithin the D ep artm en t of Com ­merce. but having a legal existence inde­pendent o f and separate from  the state . . . ,"  (2) A S M A  is required to sub­m it n com prehensive ann ual report to the governor and the le g is la tu re : (3) A S M A  is subject to nn ann ual au dit by the leg­islative a u d ito r ; (4) the m inutes o f every m eeting o f A S M A  are sent to the gov­ernor ; (5) the Com m issioner o f Com m erce serves on the board o f directors o f A S M A  : (0) at the tim e th at the litig a tio n  arose the other four members o f the board were the executive director o f A S H A  nnd three o f the board members o f A S H A  (now the other fo u r arc all members o f the board of A S H A )  ; (7) the boardmembers serve nt the pleasure of the gov­ernor. T h e  court again  stated th a t the fa ct th a t the challenged body hnd nn ex­istence scparnte from the state  was of no help to the p arty  a tta ck in g  the consti­tu tio n a lity  o f the creation o f  th at body fo r such separateness is o f the nature o f the corporate stru cture.T h e court upheld the co n stitu tio n ality  o f the legislation fro n tin g  A S M A .4. A S H A  refers us to B ridges v. A ln ska H o u sin g  A u th o rity , 349 P .2d 149 (A la sk a 1959), ns au th o rity  for the proposition that A S H A  is not a  state agency. T here , the A la sk a  H o u sin g  A u th o rity , the ter­ritorial predecessor to A S H A ,  used a declaration o f ta k in g  in  nn em inent domain proceeding. T h e  property owner appealed, argu in g  th at the use o f a decla­ration o f ta k in g  was by sta tu to ry  au ­thorization only and tlm t such au tho riza­tion had not been granted to the A la sk a H o u sin g  A u th o rity . T h is  court agreed w ith the prope' y ow ner. T h e  pow er to use a declaration o f takin g hnd been ex­tended by the territorial legislatu re to the territory  nnd to first class cities. T h e  first state legislatu re also extended the power to school nnd public u tility  districts but refused to go an y  fu rth e r. T h e  court concluded th at the legislation au thorizing the H o u sin g  A u th o rity  to take by em inent dom ain did not include n gran t of the power to use a declaration o f  ta k ­ing and thnt the H o u sin g  A u th o rity  did
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low ing facto rs paralle l those stressed in 

those case s : (1 ) A S H A  is created as a 

"public corporate au th o rity ” 3 “ w ith in  the 

Departm ent o f C o m m e rc e ;"6 (2 ) the Com ­

m issioner o f Com m erce is a member o f  the 

board o f d irecto rs o f A S H A ; 7 (3 ) the 

other fo u r members o f that board,8 and 

o f course the Com m issioner o f Com m erce,9 

are  appointed by the governor and serve 

at h is p leasure ; (4 )  A S H A  is required to 

submit severa l annual reports to the D e­

partm ent o f Com m erce.10 A s  an in stru ­

m entality o f the state w ith in  the D epart­

ment o f Com m erce, A S H A  comes w ith in  

the m eaning o f “ state agency”  as that term  

is used and defined in the A P A :

" [S ] t a te  agency”  means a department, 

o ffice , agency, o r other organizational 

unit o f the executive branch , except one 

exp ressly  excluded by law , but does not 

include an agency in the ju d ic ia l o r leg is­

lative department o f the state govern­

m ent.11

T h e re  being no exp ress exclusion o f 

A S H A  from  the A P A ,  we conclude that 

A S H A  is bound to adhere to the p ro v i­

sions o f the A P A . A S H A ’s separate co r­

porate nature does not detract from  this 

conclusion .12 T h e  leg isla ture may have 

had a special reason fo r choosing the co r­

porate veh ic le ; e. g., to insulate the state 

from  potential liab ilitie s . M oreover, as 

D av is  has pointed o u t:

A n  adm in istra tive  agency m ay be called 

a com m ission, board, au tho rity , bureau, 

o ffice , o ff ic e r , ad m in istra to r, depart­

ment, corporation, adm in istration , d iv i-

not eoine w ithin a n y  legislation gran tin g tlint power to enum erated bodies. T h e  court sp ecifically  stated th a t the H ou sing A u th o rity  " is  not the T e rrito ry  or S ta te  of A in sk n ."\\.' conclude th at the case merely stands fo r the proposition th at A S H A  is not identical w ith the sta te . D ixo n  does not contend th at A S H A  is  an y th in g but “ n subordinate corporate au th o rity  created by the s ta te ."  A S H A ’s reliance on /Inch/ex is therefore m isplaced.5. A S  18.55.030.

sion, o r agency. N oth ing  o f substance 

hinges in the choice o f name . . . . 13 

W e there fo re  conclude that the A P A  

should apply to A S H A .

T h e  decision o f the superio r court is 

a ffirm ed .

B O O C H E V F .R ,  J . ,  not partic ipating .

H e n ry  A llen T H O M P S O N ,  Appellant,

V.

S T A T E  of A laska ,  Appellee.

No, 1339.S u p re m o  C o u r t  o f  A la s k a .M a y  4, 1072.
Proceed ing on second application fo r 

postconviction re lie f . A f te r  rem and, the 

Sup erio r C ourt, T h ird  Ju d ic ia l D is tr ic t , 

A nchorage. Jam es M . F itzg e ra ld , J . ,  denied 

re lie f, and applicant appealed. T h e  S u ­

preme C ourt, Boney, C . J . ,  held 'h a t state 

Suprem e C o urt case, decided subsequent to 

f irs t  postconviction application, in w h ich  

m a jo rity  o f ju stices  sp ec ifica lly  re jected 

application o f test in e a rlie r case as to 

which punishm ents a rc  crue l and unusual 

in v io lation  o f State  and Fed era l C onstitu­

tions did not produce in terven ing  change in 

law  so as to constitute su ff ic ie n t excuse

7. / if .8. A S  30.05.0fW.9. A S  39.05.020-030.
10. A S  18.55.270.18.55.430. 1S.55.G40.11. A S  44.02.040(a) (4).12. t'f. W a lk e r v. A la sk a  S ta te  M ortgage A ss’ ll, 410 I*.2d 245, 250 (A la sk a  10G6) : D eA rinon d v . A la s k a  S ta te  D evelopm ent C o rp ., 370 P .2d 717. 724 (A la sk a  19G2).13. 1 K .  D a v is , A d m in istrative  L a w  $ 1.01, a t 1 (195S).

6. AS 18.55.020.



* )/
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I  b e l i e v e  I  b r i n g  a  u n i q u e  p e r s p e c t i v e  t o  t h e  c o n s i d e r a t i o n  o f
t h i s  L e g i s l a t i o n .  A  r e v i e w  o f  m y  p e r t i n e n t  e x p e r i e n c e  i s  a p p r o p o s .

1 9 4 8  -  1 9 5 4  S a l e s .  A s s i s t a n t ,  W e s t i n g h o u s e  E l e c t r i c  C o r p o r a t i o n ,  
T a c o m a ,  W a s h i n g t o n  c h a r g e d  w i t h  q u o t a t i o n  a n d  b i d  
p r e p a r a t i o n  r e s p o n s i b i l i t y  f o r  i n v i t a t i o n s  i s s u e d  
b y  S t a t e  o f  W a s h i n g t o n  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
P u r c h a s i n g  D i v i s i o n ,  U . S .  A r m y ,  F t .  L e w i s ,  M c C h o r d  
A i r  F o r c e  B a s e  a n d  e l e v e n  a d d i t i o n a l  p u b l i c l y  o w n e d  
u t i l i t i e s  a n d  m u n i c i p a l  g o v e r n m e n t s .

1 9 5 4  -  1 9 5 9  S a l e s  E n g i n e e r ,  W e s t i n g h o u s e  E l e c t r i c  C o r p o r a t i o n ,  
T a c o m a ,  W a s h i n g t o n .  D i r e c t  s a l e s  r e s p o n s i b i l i t y  
f o r  t h e  a b o v e  a c c o u n t s  p l u s  e q u i p m e n t  s p e c i f i c a t i o n  
r e s p o n s i b i l i t y  f o r  t h e  S t a t e  o f  W a s h i n g t o n ,  D e p t ,  
o f  H i g h w a y s ,  D e p t .  o f  A r c h i t e c t u r e  a n d  E n g i n e e r i n g  
a s  w e l l  a s  t h e  s a m e  r e s p o n s i b i l i t y  f o r  t h e  a b o v e  
F e d e r a l  a n d  l o c a l  g o v e r n m e n t  a c c o u n t s .

1 9 5 9  _  1 9 7 3  M a n a g e r  o f  S a l e s  a n d  O p e r a t i o n s ,  N o r t h e r n  S u p p l y ,  
I n c . , A n c h o r a g e . N o r t h e r n  w a s  a  m a j o r  s t a t e w i d e
d i s t r i b u t o r  o f  c o n s t r u c t i o n  e q u i p m e n t ,  m i n e ,  m i l l  
s u p p l i e s ,  t o o l s ,  e l e c t r i c a l  e q u i p m e n t  a n d  s u p p l i e s .  
I n  t h i s  p o s i t i o n  I  h a d  t o t a l  s a l e s  a n d  m a r k e t i n g  
r e s p o n s i b i l i t y  f o r  a l l  p r o d u c t  l i n e s  i n  a l l  
c a t e g o r i e s .  I n  t h i s  r o l e  I  w a s  ^ n g a g e d  i n  w o r k i n g  
w i t h  t h e  S t a t e  o f  A l a s k a  D e p t ,  o f  H i g h w a y s  o f  
t h e  d e v e l o p m e n t  o f  e q u i p m e n t  s p e c i f i c a t i o n s  a n d  
t h e  p r e p a r a t i o n  o f  c o m p e t i t i v e  b i d s  f o r  a  b r o a d  
r a n g e  o f  r o a d  a n d  a i r p o r t  m a i n t e n a n c e  e q u i p m e n t .  
D u r i n g  t h e s e  y e a r s  w e  w e r e  a  m a j o r  s u p p l i e r  o f  
c o n s t r u c t i o n  e q u i p m e n t  t o  t h e  S t a t e  a n d  o t h e r  
p o l i t i c a l  s u b - d i v i s i o n s .  W e  s o l d  a n d  s e r v i c e d  
e q u i p m e n t  f r o m  H y d e r  t o  B a r r o w  a n d  f r o m  P r u d h o e  
B a y  t o  s e v e r a l  l o c a t i o n s  o n  t h e  A l e u t i a n  C h a i n .  .
O u r  e q u i p m e n t  b u i l t  t h e  m a j o r i t y  o f  t h e  S p i n e  
R o a d  S y s t e m  w h i c h  n o w  s e r v e s  t h e  P r u d h o e  F i e l d .
I n  s h o r t ,  I  w a s  i n t i m a t e l y  i n v o l v e d  i n  s p e c i f i c a t i o n  
p r e p a r a t i o n ,  b i d d i n g ,  e v a l u a t i n g ,  a n d  s e r v i c i n g  
o f  a  b r o a d  r a n g e  o f  r o a d  c o n s t r u c t i o n  a n d  
m a i n t e n a n c e  e q u i p m e n t .

1 9 7 3  -  1 9 7 8  B r a n c h  M a n a g e r ,  S u p p l y  D i v i s i o n  W e s t i n g h o u s e
E l e c t r i c  C o r p .  S u p p l y  D i v i s i r n ,  A n c h o r a g e .

1 9 7 8  -  T o  D a t e  D e p u t y  P u r c h a s i n g  O f f i c e r  1 9 7 8  a n d  1 9 7 9  .
D e c e m b e r  1 9 7 9  t o  d a t e  P u r c h a s i n g  O f f i c e r  
M u n i c i p a l i t y  o f  A n c h o r a g e .

P r i o r  t o  m y  o r i g i n a l  a s s o c i a t i o n  w i t h  W e s t i n g h o u s e  i n  1 9 4 8 ,  I
w o r k e d  f o r  a n d  w i t h  m y  f a t h e r  w h o  w a s  a s s o c i a t e d  w i t h  t h e  h e a v y
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t r u c k  a n d  e q u i p m e n t  b u s i n e s s  i n  w e s t e r n  W a s h i n g t o n .  O n e  o f  h i s  
m a j o r  a c c o u n t s  w a s  t h e  S t a t e  o f  W a s h i n g t o n .  O n e  o f  t h e  f i r s t  
j o b s  I  p e r f o r m e d  w a s  t h e  s e r v i c i n g  o f  e q u i p m e n t  m y  f a t h e r  w a s  
d e l i v e r i n g  t o  t h e  S t a t e  o f  W a s h i n g t o n ,  s o  I  f e e l  I  l i t e r a l l y
g r e w  u p  b e i n g  d i r e c t l y  a s s o c i a t e d  w i t h  t h e  e q u i p m e n t  b u s i n e s s .

I n  m y  l a t e r  r o l l  w j  t . h  W e s t i n g h o u s e  a s  a  S a l e s  E n g i n e e r ^ a t  N o r t h e r n  
S u p p l y  I  a c q u i r e d  a  b r o a d  k n o w l e d g e  o f  c o n s t r u c t i o n  s p e c i f i c a t i o n s  
f o r  b o t h  b u i l d i n g s  a n d  c i v i l  w o r k s .  I n  t h e  p r o c e s s ,  I  b e c a m e  
i n t i m a t e l y  f a m i l i a r  w i t h  t h e  c o n t r a c t i n g  p r o c e d u r e s  u t i l i z e d  
b y  g o v e r n m e n t  a s  w e l l  a s  w i t h  t h e  p r i v a t e  s e c t o r  c u s t o m e r s .  F r o m  
t h i s  p a r t i c u l a r  b a c k g r o u n d  a n d  m y  c o n t i n u e d  a s s o c i a t i o n  w i t h
c o n s t r u c t i o n  c o n t r a c t  b i d d i n g  w i t h  t h e  M u n i c i p a l i t y ,  I  f e e l  I  
h a v e  t h e  b r o a d e s t  p o s s i b l e  k n o w l e d g e  o f  t h i s  i m p o r t a n t  f a c e t
o f  p r o c u r e m e n t  a s  w e l l .

W i t h  t h i s  t o t a l  b a c k g r o u n d  t h e n  I  h a v e  r e v i e w e d  t h e  p r o p o s e d
t e x t  o f  t h e  L e g i s l a t i o n .

A t  t h e  o u t s e t  o f  t h e s e  o b s e r v a t i o n s  I  m u s t  a d v i s e  y o u  t h e  f o l l o w i n g  
a r e  m y  personal opinions. T h e y  a r e  n o t  i n  a n y  w a y  t h e  o f f i c i a l  
p o s i t i o n  o f  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e .

I  o f f e r  c h e s e  o p i n i o n s  a s  a  2 6  y e a r  r e s i d e n t  o f  A l a s k a ,  a s  a  
2 6  y e a r  t a x p a y e r  i n  A l a s k a  a n d  o n e  w h o  a b h o r s  t h e  a v e r a g e  c i t i z e n ' s  
a c c e l e r a t i n g  d i s t r u s t  o f  t h e  i n t e g r i t y  o f  g o v e r n m e n t .

A s  a  p r e r e q u i s i t e  t o  c o n s i d e r i n g  t h e  e s t a b l i s h m e n t  o f  t h e  h e a d  
o f  a  p r o c u r e m e n t  a g e n c y ,  t h e  L e g i s l a t i v e  a g e n c y  m u s t  r e a l i z e  
t h a t  t o  b e  e f f e c t i v e  t h e  p r o c u r e m e n t  h e a d  m u s t  b e  to the greatest 
extent possible, independent f r o m  all influence w h i c h  m i g h t  a f f e c t  
t h e i r  objective judgment.

T h e  p r o c u r e m e n t  h e a d  must a n d  I  r e p e a t  must b e  a b l e  t o  r e v i e w  
i n  a  d i s p a s s i o n a t e  m a n n e r  a s  p o s s i b l e  t h e i r  p r o c u r e m e n t  d e c i s i o n s .

T o  f o c u s  o n  t h i s  p o i n t  y o u  w o u l d ' n t  p e r m i t  j u d g e s  t o  s e r v e  a t  
t h e  p l e a s u r e  o f  t h e  A t t o r n e y  G e n e r a l ,  b u t  t h e  p r o p o s e d  L e g i s l a t i o n  
e x p e c r s  t h e  P r o c u r e m e n t  O f f i c e r  t o  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  
C o m m i s s i o n e r  w h o  m a y  n o t  k n o w  t h e  v e r y  r u d i m e n t s  o f  p r o c u r e m e n t  
p r a c t i c e s .

O u r  s t r o n g  G o v e r n o r  f o r m  o f  g o v e r n m e n t  o b v i o u s l y  l i m i t s  t h e  o t h e r  
o p t i o n s  a v a i l a b l e .  A t  t h e  v e r y  l e a s t :

1 .  T h e  P r o c u r e m e n t  O f f i c e r  m u s t  b e  a p p o i n t e d  b y  t h e  G o v e r n o r  
a n d  c o n f i r m e d  b y  t h e  L e g i s l a t u r e .

2 .  T h e  P r o c u r e m e n t  O f f i c e r  m u s t  r e p o r t  t o  a n d  b e  r e s p o n s i b l e  
o n l y  t o  t h e  G o v e r n o r  -  not through any Commissioner.
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3 .  P r e f e r a b l y  t h e  P r o c u r e m e n t  O f f i c e r  c o u l d  b e  r e m o v e d  o n l y  
f o r  c a u s e  w i t h  t h e  c o n c u r r e n c e  o f  t h e  L e g i s l a t u r e .

S e c t i o n  3 6 . 3 0 . 0 0 5  m u s t ,  t o  b e  e f f e c t i v e ,  b e  r e s t r u c t u r e d  t o  r e f l e c t  
t h e  a b o v e  m i n i m u m  r e q u i r e m e n t s .

S e c t i o n  3 6 . 3 0 . 0 1 5  E x e c u t i v e  B r a n c h  A g e n c i e s  a s  d r a f t e d  s m a c k s  
o f  a  d e a l .

I t  i s  a b s o l u t e l y  p u r i l e  f o r  t h e  l a w  t o  d e l e g a t e  t h i s  a u t h o r i t y  
t o  a n y o n e .  T h e  a u t h o r i t y  t o  d e l e g a t e  s h o u l d  b e  g r a n t e d  t o  t h e  
P r o c u r e m e n t  O f f i c e r  b u t  a n y  P r o c u r e m e n t  O f f i c e r  w o r t h  t h e i r  s a l t  
w o u l d  n e v e r  d e l e g a t e  c o m p l e t e  p u r c h a s i n g  a u t h o r i t y  t o  t h e  a g e n c y  
p r e p a r i n g  t h e  s p e c i f i c a t i o n s .  T h e  r e c o r d  o f  t h e  D . O . T  a n d  i t s  
p r e d e c e s s o r  a g e n c i e s  i s  c h e c k e r e d  w i t h  i n s t a n c e s  o f  i m p r u d e n t  
s p e c i f i c a t i o n s .

P e r s o n a l l y ,  i n  m y  d e a l i n g s  w i t h  t h e  D i v i s i o n  o f  E q u i p m e n t  I  w a s  
t h e  v i c t i m  o f  a  c o n c e r t e d  a t t e m p t  t o  m a n i p u l a t e  s p e c i f i c a t i o n s  
t o  e x c l u d e  m e  a n d  m y  f i r m  f r o m  a  m a j o r  e q u i p m e n t  a w a r d .

T h e  o n l y  t h i n g  t h a t  s t o p p e d  t h i s  t r a v e s t y  w a s  t h a t  t h e  t h e n  
P r e s i d e n t  o f  t h e  S e n a t e  s a w  t h e  e r r o r  a n d  u s e d  h i s  g o o d  o f f i c e s  
t o  e f f e c t  a  f a i r  d e c i s i o n .

I  w i l l  b e  h a p p y  t o  p r o v i d e  a  d e t a i l e d  a c c o u n t  o f  t h e  i n d i v i d u a l s  
i n v o l v e d  i n  t h i s  s c e n a r i o  i f  y o u  w i s h  t o  c o n f i r m  t h e  v a l i d i t y  
o f  m y  s t a t e m e n t .

I  d o n ' t  t h i n k  I  n e e d  t o  a d v i s e  y o u  t h a t  a s  w r i t t e n  t h e  d e l e g a t i o n  
o f  a u t h o r i t y  i s  t h e  c o r e  o f  a  r u n n i n g  j o k e  i r .  D . O . T .  " B o y  w e
r e a l l y  p u t  o n e  o v e r  o n  t h e  c o m m i t t e e . "

A d d i t i o n a l l y ,  t h e r e  i s  a b s o l u t e l y  n o  q u e s t i o n  t h a t  t h e  b i l l  a s  
w r i t t e n  i s  a  " f o x  i n  t h e  h e n  h o u s e "  a p p r o a c h  t o  e q u i p m e n t  
p r o c u r e m e n t .

S i m i . l a r i l y ,  L e g i s l a t i v e  d e l e g a t i o n  o f  a u t h o r i t y  f o r  c o n s t r u c t i o n  
i s  e q u a l l y  i m p r u d e n t .  T h e  d e s i g n e r s ,  t h o s e  w h o  c o n t r a c t  f o r  
d e s i g n  a n d  t h o s e  w h o  a d m i n i s t e r  a n d  o r  o v e r s e e  t h e  a d m i n i s t r a t i o n  
o f  c o n s t r u c t i o n  c o n t r a c t s  c a n n o t  -  a n d  h a v e  n o t  -  b e e f ^ ><! p a r t i a l
i n  t h e  b i d d i n g  p r o c e s s e s  r e l a t e d  t o  P u b l i c  W o r k s  c o n s t r u c t i o n
b i d d i n g .  S w e e t h e a r t  d e a l s  h a v e  b e e n  c u t .

T h e  i n t e l l i g e n t  w a y  t o  a v o i d  t h e s e  i m p r o p r i e t i e s  i s  t o  a s s i g n  
b y  L e g i s l a t i o n  t h e  c o n s t r u c t i o n  b i d d i n g  r e s p o n s i b i l i t y  t o  t h e
P r o c u r e m e n t  O f f i c e r .
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T h e  o n l y  o t h e r  a r e a  I  f o u n d  t o  n e e d  c o r r e c t i o n  i s  S e c t i o n
3 6 . 3 0 . 1 0 0 .  A n  a d d i t i o n  s h o u l d  b e  m a d e  t o  t h i s  s e c t i o n  t o  a d d  
t h e  s p e c i f i c  a u t h o r i t y  t o  p r o c u r e  a n  i t e m  w i t h o u t  c o m p e t i t i o n
f o r  e x p e r i m e n t a l  p u r p o s e s .  A t  f i r s t  b l u s h  i t  m i g h t  a p p e a r  t h a t
S e c t i o n  3 6 . 3 0 . 3 0 0  •-  s o l e  s o u r c e  p r o c u r e m e n t s  c o u l d  b e  u s e d  f o r  
t h i s  p u r p o s e ,  s t r o n g  a r g u m e n t s  c a n  h o w e v e r  b e  m a d e  a n d  s u s t a i n e d  
t h a t  s u c h  i s  n o t  t h e  c a s e .

I n  s u m m a r y ,  m a n y ,  m a n y  h o u r s  o f  e f f o r t  h a v e  g o n e  i n t o  t h i s  
L e g i s l a t i o n .  E v e r y o n e  a g r e e s  t h e  a i m  o f  t h i s  n e w  L e g i s l a t i o n
i s  t o  a v o i d  a  r e p e t i t i o n  o f  t h e  c i r c u s  h e l d  l a s t  s u m m e r .

T h e  B i l l  a s  w r i t t e n  w o n ' t  d o  i t .

I f  i t  i s  n o t  c h a n g e d  a s  o u t l i n e d  a b o v e  I  r e c o m m e n d  i t  n o t  b e  
e n a c t e d .  T h e  p r e s e n t  law i s  b e t t e r .

I  a m  s u r e  y o u  d o n ' t  w a n t  t o  b e  b a c k  h e r e  f i v e  y e a r s  f r o m  n o w  
t o  ' r e d o '  t h i s  s e c t i o n  o f  t h e  c o d e .  Y o u  h a v e  a n  o p p o r t u n i t y  
t o  d o  i t  c o r r e c t l y  n o w !

Y o u  a r e  t h e  L e g i s l a t o r s  -  t h r o w  o u t  t h e  d e a l s !

I f  y o u  d o n ' t  d o  i t  n o w  I  p r e d i c t  y o u  w i l l  b e  r e w r i t i n g  t h i s  
L e g i s l a t i o n  w i t h i n  f i v e  y e a r s  t o  c o r r e c t  ' i m p r u d e n t '  a c t i o n s  
b y  p r o c u r e m e n t  a m a t e u r s .



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y , State Capitol Ju n eau , A la sk a 99811 (907) 465-3991
April 3, 1935

MEMORANDUM

TO: Representative John Sund

ATTN: Kitty Rodriguez

FROM: Mark Torgerson /Y fT  
Legislative Analyst

RE: Set-Aside Laws for Sheltered Workshops
Research Request 35-255

You asked for information on set-aside laws for sheltered workshops—  
specifically, whether Alaska and other states have such laws, and how 
these laws are enacted.

State set-aside laws (or state use laws) For sheltered workshops estab­
lish preFerential bidding or noncompetitive purchase of commodities and 
services by state government from sheltered workshops. These workshops, 
which are usually operated by nonprofit organizations, provide job 
training for disabled persons with varying degrees of handicaps. This 
training includes establishing interviewing skills, improving work 
habits, and increasing job productivity. In addition, some workshops 
produce commodities for sale to the public or Qrivate sector.

Forty-three states have set-aside laws, and these laws vary in scope. 
Some encourage state agencies and municipalities to purchase the shel­
tered workshops' products or services. Washington has such a law. 
Others, such as Florida, require state purchase of available products 
or services from the workshops.

Alaska does not have a set-aside statute , sheltered workshops. 
Alaska Statute 37.05.230(8) simply provides it the State's competitive 
oidding process does not "apply to the purch„>e of products or services 
manufactured or provided by a sheltered workshop." According to Or. 
Robert Gregovich, Program Coordinator for Developmental Disabilities 
with the Department of Health and Social Services, the statute is in­
effective because it does not provide State agencies with clear guide­
lines on utilization of products or services from the workshops. Mark 
O'Brien, a representative from the Division of General Services, stated 
that the statute is vague, and it neither encourages or mandates State 
use of workshop products.
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Enacting a Set-Aside Law in Alaska

If the legislature enacts a set-aside law, the content of the law could 
range from a brief one-sentence statement encouraging State agency use 
of workshop products, to a comprehensive law requiring State and local 
use of available products. Two states— Washington and Florida— provide 
examples of permissive and mandatory laws.

Washington's laws, enacted in 19/4 and 1975, encourage state agencies 
and municipalities "to purchase products and/or services manufactured 
or provided by sheltered workshops and programs of the department of 
social and health services which operate facilities serving the handi­
capped and disadvantaged" (RCW 43.19.520 and RCW 39.23.005). These pur­
chases "shall be at the fair market price of such products and services 
as determined by the division of purchasing of the department of general 
adminstration" (RCW 43.19.530 and RCW 39.23.010). Procurement contracts 
for workshop items are usually negotiated through the Washington As­
sociation of Rehabilitation Facilities (WARF) a nonprofit organization. 
Washington Association of Rehabilitation Facilities provides technical 
assistance to individual workshops and markets products and services to 
the state.

Florida's set-aside law, passed by the legislature in 1974, requires 
state agencies to purchase qualified workshop products and services. 
Workshops submit their products and services to an eight-member commis­
sion within the Department of General Services. The commission estab­
lishes a procurement list containing workshop item_ approved for pur­
chase by public agencies. The commission determines which products and 
services are suitable for procurement after it reviews feasibility 
studies conducted by a central nonprofit agency. In making this deter­
mination, the commission must consider the impact of a proposed item on 
private enterprise, and whether the proposed product can be manufactured 
at a reasonable level of quality for a reasonable price to the state. 
Those products and services approved by the council are placed on the 
procurement list which is distributed to all purchasing agencies in the 
state. As products are needed, the purchasing agencies place orders 
through a central nonprofit agency which facilitates the allocation of 
all orders.

Representatives of Washington and Florida stated that their programs 
have been successful in marketing disabled persons' products and serv­
ices to the state. Charles Harles, a director with the National Associa­
tion of Rehabilitation Facilities (NAP.F', said that NARF considers both 
programs a success. In addition, Mr. Harles stated that the successful 
set-aside laws usually provide for a central, nonprofit organization 
to coordinate the marketing of products between the state and the indi­
vidual workshops. Moreover, Mr. Harles asserted that the most success­
ful set-aside laws are those which mandate state use of workshop prod­
ucts and services.
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Attached to this memorandum are copies of set-aside laws in Florida, 
Washington, Idaho, and Oregon. A copy of AS 37.05.230 is also attached.

I hope that this information is valuable to you. Please call me if 
you need additional information.

MT

Attachments
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SB 341 PUBLIC H E A RI N G 
Fe b ru ar y 15, 1986, A n c h o r a g e , Alaska 

Public Testimony

My name is Judy Berger and I am with the Employment and Training 
Center of Alaska, a sheltered w o r k s h o p .

First of all, I would like to state that I am completely in 
support of the entire text of Senate Bill 341. It is refreshing 
to read a proposed law which is both concise in its language 
and clear in its i n t e n t .

Of particular interest to me is the section under Article No. 2, 
C o m pe ti ti v e Sealed Bidding, General Policy, Sec. 36.30.100, B, 
Item 4, (Page 8 of the Document), where it is stated 
that competitive sealed bidding is not required nfor the purchase 
of products or services m a n uf ac tu re d or produced by a sh e ltered 
w o r k s h o p . n

I he artily support the intention of this exception to normal 
bidding p r o c e d u r e s . It is obvious that our L e g i s l a t o r s , and, 
more specifically, the authors and supporters of this bill, are 
well informed about both the employment needs of adults with 
d i s a b i l i t i e s . and the cost benefits to the State of Alaska when 
these needs are met through gainful employment as opposed to 
direct financial aid programs. C l e a r l y , the employment of a 
disabled individual is preferential to the all encompassing, 
life-long financial support of a d isabled person.

However, I would like to bring to your attention a very specific 
problem with regard to this pending l e g i s l a t i o n . If this law 
is passed, as it is written, the Section on Sheltered Workshops 
will probably never be u t i l i z e d . Not because it is a bad law 
but because the a d mi nistration will not have clearly defined 
procedures for ad ministering it.

A Division of Alaska Specialized Education and Training Services, Inc.
/  Non-protii Alaskan Corporation



Let me clarify. As you know, the present Law, Alaska Statute 
37.05.230, Section 8, also states that competitive bidding is 
not required of a s he ltered w o r k s h o p . It is a law that has 
been on the books now for many years and it is a law that is 
totally i n e f f e c t i v e ! W h y 1? Because the administrators, the 
people from the various departments of government who are in 
a position to request bids for pro duets and services do not 
know how to interpret it!

As lawmakers you may take pride in these a d m i n i s t r a t o r s . They 
are cautious. They are careful. What does it mean that a 
S he lt e r e d  Workshop does not have to bid on a project? Can an 
ad m in is tr at or  give all the work of their department to a 
s he lt er ed  workshop? Or, are they a l l ow ed  to give only a certain 
p ercentage of their work to a sheltered workshop? Is there a 
dollar amount a ttached to the work they give to a w o r k s h o p . . . 
say $5,000.00 per year or $25,000.00. . . or $100,000.00 per 
year? Will adminis tr at o rs  be accused of giving too much to a 
workshop?

C e r t a i n l y , ad mi nistrators will not be chastised for giving too 
little, which has been the case over the years. But, who can 
blame them for being cautious? If they give a workshop a tiny 
piece of the pie, who will notice? If they give a workshop a 
substantial piece of the pie, who will scream?

In all f a i r n e s s , there have been adm in i st ra to rs  who have utilized 
the present statute and sent work to sheltered workshops without 
competitive bids. But, in almost every i n s t a n c e , that work was 
sent to the workshop under the following c i r c u m s t a n c e s , The 
price of the product was low and the turn-around time was 
immediate. Even under those conditions, the a dministrator g e n e­
rally felt a little nervous. After all, they realized that they 
were interpreting the law without the benefit of having procedures 
by which they could operate. This is clearly risky b u s i n e s s ! At 
any time, someone could ask them exactly why they did not use n o r­
mal bidding procedures, and, without procedures to justify their 
actions, they could find themselves in very hot water!

C o n s e q u e n t l y , almost all of our work at The Employment and Training 
Center of Alaska is acquired through competitive bidding. 
Fortunately, we have su rv iv ed  the competitive bidding process 
because we take pride in cost consciousness, and, because we are 
a non-profit o r g a n i z a t i o n , we do not seek the normal profit margins.

However, with the State's economy tightening due to declining oil 
r e v e n u e s , we recognize that the market for products and se rvices 
will g r o w  i n cr ea si ng ly  more competitive; and, like any other small 
business in Alaska, we may very well suffer the consequences. The 
difference is, although we are very much like a small business, we 
are so with a pertinent social o b l i g a t i o n .



We employ people with d i s a b i l i t i e s . We employ the di sadvantaged - 
the very people who, without our support  • •' >?' likely to return to 
institutions at a cost to the people of a which is a p p r o x i­
mately ten (10) times that of our vocati ,iai /employment services 
at The Employment and Training Center of Alaskat or, more p r e c i s e l y , 
at a cost of almost $100,000 per year, per individual, at an 
institution in Alaska as opposed to $10,000 per year, per i n d i v i d u a l , 
at The Employment and Training Center of Alaska.

Clearly, it benefits the State to allow workers with disabilities 
to earn a portion of their incomes through no n -c ompetitive bidding 
p r o c e d u r e s . Besides eliminating the costs for institutionalizing 
these individuals on a State level, revenues are realized on a 
Federal level. Employment means taxes paid to the Federal g o v e r n­
ment and diminished Social Se curity payments to people with 
disabilities.

The problem is, who is going to see to it that the intent of the law 
is r e a l i z e d ? / I s  lawmakers, it is incumbent upon you to not only make 
the law, but at least to some degree, interpret it for the benefit 
of our a d m i n i s t r a t o r s .

T h e r e f o r e , I request that either you add more specific guidelines 
to the section of Senate Bill 341 regarding S he l tered Workshops, 
or that procedures for utilizing the law be made clear to the 
administrators who will e ve nt u a l l y  interpret and decide the 
circumstances under which a Sh el tered Workshop may actually 
receive work from the State of Alaska without going through 
formal bidding procedures.

Thank you.

Specific Recommendations:

A. That procedures be written which clearly state how 
an a dministrator may utilize the services and/or 
products of a "sheltered workshop" (qualified n o n­
profit organization) without using formal bidding 
p r o c e d c u r e s ; and,

B. That those procedures further state that a 
"sheltered w o r k s h o p " (qualified non-profit 
organization), m a y  receive up to 35 percent of
the work normally put out for bid by any individual 
State Department or entity t h e r e o f .

Marketing Director

JEBsmjb 
(02-18-86)

3



2330 Nichols Street 
Anchorage, AK 99508-3495 
(907) 279-6617

F ebruary 18, 1986

The Honorable Fat Rodey 
Alaska State Senate 
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Senator Rodey:

I re sp ectfully submit that the following changes be made on the 
pending legislation, Senate Bill 341:

1. Page Nine (9), Line Three (3):

DELETE: "Sh el tered Workshop"
ADD: "Qualified Non-Profit O r g a n i z a t i o n ".

2. Page Nine (9), Lines Eight (8) through Twelve (12),

DELETE: Entire definition of sheltered workshop.
ADD: (C) A qualified non-profit organization means

a program serving persons with physical or 
mental disabilities that constitute substantial 
handicaps to employment with the specific o b­
jective increasing employment opportunities for 
these p e o p l e .

Rationale for making these changes are as follows:

Exclusive focus toward sheltered w o r k s h o p s , defined as a "place", 
is discrepant with federal law and current employment initiatives 
for persons with substantial h a n d i c a p s . The current federal 
i nitiative is toward integrated employment outside the sheltered 
workshop setting.

Public Law 98-527;, the Developmental Disabilities Act of 1984, 
identifies em pl o ym en t- re la t ed  activities as a priority area 
through 1987, and includes a specific right to employment in

The Employment and Training Center of Alaska 
A Rehabilitation Industry

A Division cf Alaska Specialized Education and Training Services, Inc,
A Non-prolil Alaskan Corporation


