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Commonwealth Electric Company

7811 Spring Street . Anchorage, Alaska 99502 » 907/349-8577

February 19, 1986

The Honorable
Patrick Rcdey
Chairman

Judiciary Committee
The S.nate of Alaska

Re: S33M "The Procurement Bili"
Dear Senator Rodey,

I would like to take this opportunity to thank you and the members of your
committee for providing the opportunity for me to offer my comments on
the so called "Procurement Bill", SB341, on Saturday, February 13, 1986-
In response to my testirony you requested that | provide you with some
written comment on how | would like to see the definition of an "Alaskan
Contractor" written for the application of the Alaska Bidders Preference
section of the law. In response to that request | submit for your consid-
eration the following definition as | would like to see it, of an Alaskan
Contractor.

An Alaskan Contractor for the purposes of the establishment of
gualifications under the Alaska Bidders Preference statute shall
mean an Individual, Partnership, Corporation, or Joint Venture,
properly licensed and registered to transact business in the
State of Alaska; who upon submittal of verifiable documentation
demonstrates to the contracting agency involved that it has an
established place of business within the State of Alaska. An
established business shall be defined as a place of business or
headquarters location within the State of Alaska, managed and
staffed by persons hired in or transferred to Alaska, for the
purpose of operating a business or the Alaska Division of a
business established outside of the State of Alaska. For the
purpose of qualification under the Bidders Preference statute,
the business or Alaska operation must demonstrate that it has
been established for a minimum of xxx days prior to the time
set for opening of the bids on the project in question. A
joint venture of two or more firms must meet the same qualifi-
cation requirements by either qualifing each entity of the joint
venture or meeting the above criteria itself.

1 feel very strongly that the State of Alaska should do everything in it's
power to attract business and industry into the Alaska Marketplace. 1
believe that it is our constitutional right to travel and to do business
anyplace in the entire United States and that we should set no limits on

SI. Paul ¢ Minneapolis Lincoln ¢ Omaha Denver « Des Moines < Phoenix
Allanta m San Francisco < Indianapolis ¢ Portland < Seattle



Commonwealth Electric Company

Pago 2

who can or can not do business in Alaska. However 1 believe just as strongly
that any business entity that is desiring to receive preferential treatment
under the Alaska Bidders Preference statute, should be willing to demonstrate
a committment to the State of Alaska and it"s people by establishing within
the state, and becoming involved in the growth and :nprovement of our quality
of life here in Alaska. We must convince business and industry that Alaska
is a good place to do business not just a good place to make a profit.

We must convince business and industry that local hire and local procurement
of materials are good ideas.

Thank you and your committee for the time ">e given me on this matter.

Sincerelv.

William J. Bernier Jr
Division Manager

WJB/dkm



QUESTIONS FOR BARBARA HORSE-QUINN

1. ASHA 1is a state agency, 1is it not?

Dixon. 6/9/83 AG’s opinion

2. ASHA 1s required to conform to the state

Administrative Procedure Act requirements, 1is it not?

Dixon

3. How much of ASHA"s funding for construction of a

building is state versus federal funds?

90:10 State/Federal

4. Aren"t you (ASHA) supporting other legislation which
would authorize ASHA to undertake lease financing
transactions to finance state buildings? e.g.. court

building?

Yes, HB 519. Governor"s bill.

5. AS 18.55.110 has been interpreted by the Department of
Lav/ to exempt ASHA from state law requirements in instances
v/here federal policy or procedure conflict v/ith state law
and ASHA"s failure to follow the federal directive would

jeopardize its funding, has i1t not?

AG' 6/9/83 opinion



PROCUREMENT TECHNICAL ADVISORY COMMITTEE MEETING

ATTENDANCE:
DEIT.
GOVERNOR

X ADMINISTRATION

COMMERCE

C&RA

CORRECTIONS

EDUCATION

DEC

FISH & GAME

/) -

HEALTH & SOCIAL

LABOR

LAW

MILITARY AFFAIRS

NATURAL RESOURCES

PUBLIC SAFETY

DECEMBER 18,

NAME

Mike Nizich

Bob Link
Marsha Hubbard
Gary Bader

Royce Lowe
Roger Foisy
Carol A. Taplin
Steve Hole
Bill Publicover
Beverly Reaume

Earnest Greek

Joanne Clark
Karen Perdue

John Stark

Dick Pegues
Jim Baldwin
Jerry Bowen

Chris Rutz

Sid LaMonica

1985

PHONE

465-3616
465-2250
465-2200
465-2277

465-2508

465-47 "8

465-3376

465-2800

465-2676

465-4120
465-4120

465-3082
465-3030

465-2720

465-3672
465-3600

249-1375
249-1179

465-2421

465-4328

ADDRESS
MS/0101

MS/0200
MS/0200
MS/0200

Box D
Juneau 99811

Box BC
Juneau 99811
Box T

Juneau 99811

810 West 10th
Juneau 99810

P.0. Box 0O JNU
MS/1800

MS/1100
MS/1100

MS/0600
MS/0600

MS/0700
P.O. 1149
Jun. 99801

MS/0300
MS/0300

3601 C St.#620
Anch 99503

Box M
Jnu 99811

Pouch N 99811
MS/1200



REVENUE

TRANSPORTATION

UNIVERSITY

Ervin B. Jones

Daniel F. ™ lick

Loren Rasmussen

Barbara Peters

Fred King

465-2313 Pouch SA

MS0400
465-3911 Pouch Z
MS2500
465-3911 Pouch Z
MS2500

474-7468/R14C Grucning Bid
Fbks 99775-5640
474-5033/3356 College Road
Fbks 99701



COMPETITIVE SEALED BIDDING SUBCOMMITTEE

co-chair:
staff:

GOVERNOR
ADMINISTRATION

COMMERCE
C&RA
CORRECTIONS
EDUCATION
DEC

FISH & GAME

HEALTH & SOCIAL

LABOR

LAW

MILITARY AFFAIRS
NATURAL RE "SOURCES
PUBLIC SAFETY
REVENUE
TRANSPORTATION

UNIVERSITY

Lauren Rasmussen
Pat Montgomery (DOA/465-2250)

Vern Jones

Bob Link
Mark Obrien

Did not submit name
Roger Foisy

did not submit name
did not submit name
Did not submit name

Earnie Greek
Beverly Reaume

Gary Horton

Joe Betit

Newton Chase

John Stark

Did not submit name
Did not submit name
Chris Rutz

Sid LaMonica

Ervin B. Jones

Daniel F. Malick
Loren Rasmussen

Barbara Peters

Fred King

(465-2960) & Bob Link (465-2250)

MS/0101 465-3616
MS/0210 465-2250
MS/0210 465-2250
MS/2100 465-4708
MS 1100 465-4120
MS 1100 465-4120
MS0600 465-3082
MS0600 465-3082
MS0600 465-3037
MS700 465-2200
Box M Jnu 99811 465-2421
Box N MS/1200 465-4328
Box SA-MS0400 465-2313
Box Z-MS2500 465-3911
Box Z-MS2500 465-2951
814C Gruening Bid 474-7468
Fairbanks 99775-5640

3356 College Road

Fairbanks 99701 474-5033



co-chairs;

GOVERNOR
ADMINISTRATION

COMMERCE
C&RA
CORRECTIONS
EDUCATION

DEC
FISH & GAME

HEALTH & SOCIAL

LABOR

LAW

MILITARY AFFAIRS

NATURAL RESOURCES
PUBLIC SAFETY
REVENUE
TRANSPORTATION

UNIVERSITY

OTHER PROCUREMENT METHODS SUBCOMMITTEE

Dick Pegues (465-3672) & Joanne Clark (465-3082)

Vern Jones
Bob Schofield
Judy Burke
Gard Bader
Royce Lowe
Roger Foisy

Al Szepanski

Pat Young
Steve Messing

Did not submit name

Jerrv White
Beverly Reaume

Joanne Clark
Deborah Smith
David Bruce
John Stark
Dick Pegues
Bob Meiners
Tom Judson

Jerry Bowen

Chris Rutz
Sid LaMonica
Ervin B. Jones

Daniel F. Malick
Loren Rasmussen

Barbara Peters

Fred King

MS/0101
MS/0210
MS/0210
MS/0210

Box D MS/0800
Box BC MS/2100
Box T MS/2000

Box F MS/0500

MST 100
MS 1100

MS0600
MS0600
MS0600

MS700

MS0300
MS0300
MS0300

3601 C St.#620
Anchorange 99503

Box M Jnu 99811
Box N MS/1 200
Box SA-MS0400

Box Z-MS2500
Box Z-MS2500

814C Gruening Bid
Fbks 99775-5640
3356 College Road
Fbks 99701

465-3616
465-2250
465-2277
465-2277
465-2508
465-4708
465-3376

465-2814
465-2852

465-4130
465-4120

465-3082
464-3370
465-3090
465-2200
465-3672
465-3672
465-3672

249-1375
249-1179

465-2421
465-4328
465-2313

465-3911
465-2951

474-7468
474-5033



COMPETITIVE SEALED PROPOSAL SUBCOMMITTEE

co-chairs: Daniel F.

staff:
GOVERNOR
ADMINISTRATION

COMMERCE
C&RA
CORRECTIONS
EDUCATION

DEC
FISH & GAME

HEALTH & SOCIAL

LABOR
LAW

MILITARY AFFAIRS
NATURAL RESOURCES
PUBLIC SAFETY
REVENUE
TRANSPORTATION

UNIVERSITY

Vern Jones

Bob Saviors
Judy Burke
Gary Bader

did not submit name

Roger Foisy
Chuck Fry

Steve Hole

Bill Publicover

Earnie Greek
Beverly Reaume

Joanne Clark
Joe Betit

Newton Chase
Frank Hickey

John Stark
Dick Pegues

Bob Meiners
Tom Judson

Did not submit a name

Chris Rutz
Sid LaMonica
Ervin B. Jones

Daniel F. Malick
Loren Rasmussen

Barbara Peters

Fred King

Malick (465-3911) & Earnie Greek
Department of Transportation

(465-4120)

TBA
MS/0101 465-3616
MS/0210 465-2250
MS/0210 465-2277
MS/0210 465-2277
MS/2100 465-4708
MS/2000 465-3376
810 W. 10th St. 465-2800
Juneau, AK

465-2676
MS 1100 465-4120
MS 1100 465-4120
MS0600 465-3082
MS0600 465-3082
MS0600 465-3037
MS 0600 465-2102
MS0700 465-2200
MS 0300 465-3672
MS0300 465-3672
MS0300 465-3672
Box M Jnu 99811 465-2421
Box N, MS/1200 465-4328
Pouch SA-MS0400 465-2313
Pouch Z-MS2500 465-3911
Pouch Z-MS2500 465-2951
814C Gruening Bid 474-7468
Fairbanks 99775-5640

3356 College Road
Fairbanks 99701

474-5033
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Patrick NI. Rodey SLbeea I_bue IegiSIature

li'l'li. St«..
Hutch V
lime.in. ALi*k.i !
I00IUNIPTIT

Senate

March 6, 1986

Mars a _Trum
|ceS Senat%r Ted Stevens
enate

genat art Office Building
shlngton D.C. 20510

Re: Status of ASHA under Alaska SB 341
Dear Ms. Trump-

P Purs¥ ntov&?nouratecloe vhoo esﬁogXerSQtlonoftetrller toga¥ closed please
the [ljlska 8%%@ Court” degision n M IX0N % YDI} %4 %5723
and a ttorney eneral sfgﬁ l|<on cons rU|
xemg frong [equ dﬁments of Alaska law | nce w
eopardize its edera naing
e of PRl SSSIRERG 05 Y OpEREe BET FERTEAR o'l

Very truly yours,

uzanne S..La Piefr
§enate Jud|C|ary éounsel
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SB 341: State Procurement Practices

March 6, 1986, Page 2

This

’anguage 1s analagous to AS 22.20.037 relating to court system personnel

rules, which provides:

@

Judicial employees shall be employed subject to classification and wage
plans based on the merit principle and adopted to the special needs of
the judiciary, as determined by the administrative director of courts.
Except as otherwise provided by law, all employees of the Alaska court
system and the Judicial Council are subject to the general state laws
regarding leave, retirement and travel,”

A separate page containing these proposed amendments is attached.

KF/Zkl
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Memorandum Alaska Court System

TO: [
Arthur H. Snowden, 1|1
Administrative Director

DATE : March 6, 1986
FROMKarla L. Forsytlrenr-~/ 'y -f rn subject: SB 341 - State Procurement
Staff Counsel **0 4 - Practices

I have reviewed the latest work draft (dated February 26, 1966) of SB 341.

As you know, | worked closely with court system purchasing staff over the past
two years to develop comprehensive procurement guidelines for the court system
based on the Model Procurement Code. Although the guidelines reflect the
Code"s competitive principles, they have been drafted to accommodate the
specific needs of the judiciary as a separate branch of government.

I am concerned that passage of SB 341 would require revision of the guidelines
we worked so hard to develop. This concern 1s based upon two provisions of SB
341. Section 1 (2) (page 1, line 14) states that one of the purposes of the
act is to make as consistent as pussible the procurement practices among the
branches of state government. Additionally, under proposed section 36.30.030
(page 5, lines 16-20) the court system is required to adopt its own procedures
which must be substantially equivalent to the procedures described in SB 341.

Court system guidelines do not deviate 1n spirit or coi*ept from the proposed
legislation. However, many details have been drafted with the needs of the
judiciary in mind, and therefore differ from the proposed bill. I am
concerned that court system procedures will be challenged on the grounds that
they are not "substantially equivalent” or "as consistent as possible™ with
executive branch practices.

suggest the following amendments:

Change section 1, ’paragraph (2) to provide that one of the purposes of
the act is to:

"establish consistent procurement principles for all branches of state
government".

2. Change proposed section 36.30.030 to provide:

The administrative director shall adopt procedures to govern the
procurement of  supplies, services, professional services, and
construction by the judicial branch, Procedures must be based on the
competitive principles established under this act, and shall be adapted
to the special needs of the judiciary as determined by the administrative
director of courts.



March 3, 1986

The Honorable Pat Rodey
Senator

Alaska S'- .e Senate
P.0. Sox V

Juneau, AK 99811

Re: SB 341
Dear Senator Rodey:

I would like to thank you, as Chairman of the Senate Judiciary
Committee, and the other committee members for receiving our com—
ments on the State Procurement Code. As the written transcripts
of last week®"s testimony will not be available for the commit—
tee"s review before this week®"s action on the Dbill, 1 wanted to
reiterate our request for exemption from this legislation. The
bill, as proposed, will substantially impact the Alaska State
Housing Authority (ASHA) 1in the following areas:

1. Increase the duration of vacancies between tenant occu—
pancy to insure new State procedures are being followed;

2. Create a corresponding increase in waiting lists for
public housing, as tenants will not be moved into vacated
units as rapidly as they now are;

3. Reduce federal fundn to ASHA based on intricate funding
formulas that consider vacant unit turnover and occu—
pancy levels;

4. Require 1increased personnel in management, maintenance
and accounting for which the federal government will not

pay;

5. Jeopardize ASHA"s status as a "public housing authority"”
for continued receipt of federal funds at a time of
federal cutbacks. These funds will revert to Seattle,
Portland or San Francisco rather than stay in Alaska.

Committee members are urged to read the attached letter from the

Legislature®s own auditors in regard to ASHA wherein the separate
status of this agency is noted. To maintain ASHA other than as a
separate legal entity of the State will cause jeopardy to federal
housing funds and severely limit our abilities to leverage

monies.

TELEPHONE (907) 562-2813 BOX 100080 ANCHORAGE. ALASKA 99510



The Honorable Pat Rodey Page 2 March 3, 1986

Application of the exemption afforded by ASHA®"s present enabling
legislation (AS 18.55.110) has been significantly narrowed by
opinion of the Attorney General dated June 9, 1983. Under this
opinion, ASHA would be required to get a case-by-case exemption
for each procurement made under any one of the several HUD-funded
housing programs administered by ASHA. Unless HUD policies, when
in conflict with state law, are recognized as controlling, ASHA®"s
ability to provide housing services within the state will be
limited to the state funding available through the Department of
Community and Regional Affairs or other state-supported housing
programs. We also fear that, absent specific exemption under SB
341, the already limited application of AS 18.55.10 will become
unavailable under the doctrine of repeal by implication since the

Procurement Bill specifically gives precedence to federal law and
regulation only.

We think that the responsible public policy position inthis
matter 1s to exempt ASHA from this bill.

Sincerely,

ALASKA STATE HOUSING AUTHORITY

Barbara Morse-Quinn
Executive Director

BMQ/smr

Enclosure

cc: Senate Judiciary Committee Members
ASHA Board Members
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Mr. Wayne Tucker -2- February 25, 1986

If we can be of further assistance, feel free to contact me

Sincerely,
e RLJ@J@ ative Auditor
DI\FIJIS}IOH of Legislative Audit

cc: Paul Harris, ASHA
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Hon, Jin Robison, Commissioner June 9, 1983
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IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 204 (Finance)
1. THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act vrelating to contracts for architectural,
engineering, and land surveyirg services; and provid-
ing for an effective date."
3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKa.
* Sec- ion 1. AS 36.°0 is amended by adding a nev section co read;

Sec. 36.90.100. COMPLTANCE OF CONTRACTS \.LTH PROFESSIONAL REGIS -
TRATION REQUIREMENTS. The state or a political subdivision of the
state may not award a contract for architecture L, engineering, or land
survey»ng services to

(1) ?n individual who is not registered unier AS 08.48 co
perform Che arci iteccural, engineering, or Jland surveying services
required by the contract;

(2) a partnership that is not qualified under AS 08.48.251
to provide the architectural, engineering, or land surveying services
required by the contrrct; or

(3) a corporation that is not authorized under AS 08.48.241
to offer the architectural, engineering, or laid surveying services
required by the contract.

" Sec. 2. AS 36.98 is amended by adding a new section to read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING
CONTRACTS. (a) Notwithstanding the provisions of AS 36.98.010(3) and
36.98 040, a state agency shall negotiate a contract with the uost
qualicied and suitable firm or person of demonstrated competence for

architectural, engineering, or land surveying services. The state

-1- CSSB 204 (Fin)



agency shall award a contract for those services at fair and reason—
able compensation as determined by the state agency, after considera—
tion of the estimated value of the .ervices to be rendered, and the
scope, complexity, and professional nature of che services.

(b) If n2gotiatio-s with the most qualified and suitable firm or
person under (i) of this section are not successful, the state agency
shall negotiat a contract with other qualified persons or firms of
demonstrated cjmpetence, in order of public ranking. The state agency
.nay reject all or part of a proposal.

(c) This section loes not apply to contracts awarded in a situa—
tion of public necessit =if the person responsible for execution of
the contract on behalf f the state agency certifies in writing chat a
situation of public nec ssity exists.

(d) NTotwithscandiug the ether provyiniojis of this section, a
:cnce agency may induce price as “xactor in selecting irchitectural,
engineering, and land surveying services when, in the jiJgment of the
state agency, the serv: :es required are repetitious in iatur and the
scope, nature, and amou it of services required are suf-f-ircxeTytrfy"2de —
fined by measurable and objective standards to reasonably enable firms
and individuals making =roposals to compete with a clear understanding
and interpretation of t ce services required. In order to include
price as a factor in selection, the state agency shall involve -n the
evaluation of the proposals at least one person who is registered in
the state to perform the architectural, engineering, or land surveying
services that are the piimary services to be provided by the contract.

(e) This section does no: apply to a contract that incorporates
both design and constiu.ction services.

Sec. 3. Thi: Act applies to requests for bids or proposals tor archi—

tectural, engineering, md land surveying services issued after the

CSSB 2CK*(Fin)



effective date of this Act.

* Sec. 4. This Act takes effect immediately in accordance with AS 01

10.070(c).

-3- CSSB 204 (Fin



CS FOR SENATE RILL NO. 341 (JUDICIARY)

Those submitting:

Department
Department
Department
Department
Department
Department
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WORK DRAFT (COOK 2-27-R6)

AMENDMENTS

Administration

Community and Regional Affairs

Fish and Game

Health and Social Services

Labor

Natural Resources

Transportation and Public Facilities






Department of Administrati on comments
CSSB-341 (Coot:; 2/27/86)

SEC.36.30.050. «d)

Page 7-line 20

...list ana the department shall -furnish names of Alaskan
280Qdors on a rotating basis from the list in response to each
request.

SEC.36. 30.110. (a
Page 10-line 6

.received,purchase description,and a description of all
contractual terms and conditions applicable to the
procurement.

SEC.36.30.230.
P*age 18-line 6
CCONTRACT IS AWARDED Jnotice of intent to award .is issued.

SEC.36.30.320. (e)

Page 21-line 15

Notices shall be CMAILED3 provided to those active
prospective contractors on the appropriate list maintained
under AS 36.30.050 designated by the commissioner.

SEC. 36. .30.540. (4) £(5)

Page 29-line 7

*4)a list of procurements made under this chapter”®except
those made under =%i.30i320ifrom out-of-state sources during
the previous two fiscal years together with the total number
of procurement contracts entered into during that period with
out-of-state contract® rs ,d the total value of these
contracts;and

(5) a list of procu® erne,its made under this chapterj_excej2t
those made under 36 _u30; 320ifrom in-state sources during the
previous two fiscal years together with the total number of
procurement contracts entered into during that period witn
IQ-state contractors and the total value ot these contracts.






DEPARTMENT OP COMMUNITY AND REGIONAL AFFAIRS

CSSB 341 PROCUREMENT BILL
AMENDMENTS

Page 51, Line 5-11,
Delete all material.
Renumber subsections.

Page 52, Lines 26-29,
Page 53, Lines 1-3,
Delete all material and insert:

"(10) "GRANT™ An agreement between a -State agency and an
entity which 1s typically not organized for profit (e.g.,
municipal corporation, non-profit corporation, tribal
organization organized wunder the Indian Reorganization
Act, traditional councils) and wnich typically represents
a public 1interest group (e.g. community, region). The
agreement provides for the performance of a public purpose
which 1s primarily for the direct benefit to the people
which the grant recipient represents. The State gains
only indirectly through the benefit derived Dby the
community or region.

In certain cases, State grants may be made to individuals
and entities organized for profit. Further, grants may be
made for purposes whicn result in some private benefit to
an individual or entity. However, those types of grants
will also have a significant public purpose as defined by
law or legislative intent."

Page 72, Lines 20-21,
Delete all material after the word "allocation".

Page 78, Lines 6-8,
Delete all material.

Page 87, Lines 20-29,
Delete all material.
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DEPARTMENT Fish and Game

CSSB341 PROCUREMENT BILL
AMENDMENTS

Section 36.30.050
Page 7
Lines 13, 14, 15

Section 36.30.050. LIST OF CONTRACTORS. (c) The lists
[may] shall be used by the chief procurement officer or an
agency when issuing invitations to bid or requests for
proposals under this chapter. The lists may be used by the
Legislative Council, the court system, and the Alaska Railroad

Corporation.

(d The lists [shall] may be used [in providing notice of
intern:] to make a small procurement [. A procurement officer
who iIntends to make a procurement] under AS 36.30.320" [shall
request names from the appropriate L1*st and the department
shall furnish names on a rotating basis from the Ilist 1in
response to each request.]

Section 36.30.100
Page 9
Lines 26, 27

Section 36.30.100. GENERAL  POLICY. (€)) Except as
otherwise provided 1in this chapter, or unless specifically
exempted by law, an agency contract shall be awarded by

competitive sealed bidding.
(b) Competitive sealed bidding is not required
(1) when the commissioner determines in writing that
food, clothing, or medical supplies, or materials for use in
laboratory or medical studies may be purchased otherwise to the
best advantage of the state?
(2) when rates are fixed by law or ordinance;

(3 for the purchase of products or services
manufactured or provided by an employment program?

(4) for the purchase of products or services
provided by the correctional 1industries program established

under AS 33.32?
(5) for professional services; [or]

(6) for concessions operated on state property [.] *



Page 2.

(7)  for aircraft charters involving hazardous flying
conditions where safety of agency personnel 1is involved? or

(8) for purchases of less than $5,000 as defined
under AS 36.30.320.

Section 36.30.130
Page 12
Lines 25, 26

Section 36.30.130. PUBLIC NOTICE OF INVITATION TO BID.
(@ The procurement officer shall give adequate public notice
of the invitation to bid at least 21 days before the date for
the opening of bids. IT a determination 1i1s made in writing
that a shorter notice period is necessary for a particular bid,
the 21-day period may be shortened. The determination shall be
made by the chief procurement officer for bids for supplies,
services, or professional services. The determination shall be
made by the commissioner of transportation and public
facilities for Dbids for construction or acquisition of
property for the state -equipment fleet. Notice shall be
published in the Alaska Administrative Journal. The time and
manner of notice must be in accordance with regulations adopted
by the commissioner of administration. When practicable, notice
may include

Section 36.30.170
Page 15
Line 19, 20, 21

(d) The provisions of (b) and (c¢) of this section do not
apply to construction contracts for highways and public works
[if the construction contracts exceeds $5,000.] in excess of
$5.000 or other procurements specified under this chapter in
excess of $50,000.

Section 36.30.240
Page 18
Line 18

Sec. 36.30.240. DISCUSSION WITH RESPONSIBLE OFFERORS AND
REVISIONS TO PROPOSALS. As provided in the request for
proposals, and under regulations adopted by the commissioner,
discussions may be conducted with responsible offerors who
submit proposals determined to be reasonably susceptible of
being selected for award for the purpose of clarification to
assure full understanding of, and responsiveness -to, the
solicitation requirements. Offerors reasonably susceptible of
being selected for award shall be accorded fair and equal
treatment with respect to any opportunity for discussion and
revision of proposals, and revisions may at the discretion of
the procurement officer be permitted after submissions and



Page 3.

before the award of the contract for the purpose of obtaining
best and final offers. In conducting discussions, the
procurement officer may not disclose information derived from
proposals submitted by competing offerors.

Section 36.30.655
Page 39
Line 22, 23, 24

Section 36.30.655. LIST OF PERSONS DEBARRED OR SUSPENDED.
The commissioner shall maintain a list of all persons debarred
or suspended from consideration for award of contracts [.] and
shall provide lists of those names to the agencies on a monthly
basis.

Section 36.30.930
Page 51
Line 5

Sec. 36.30.290. CIVIL AND CRIMINAL PENALTIES. The
following penalties apply to violations of this chapter:

an a person who knowingly or intentionally
contracts for or purchases supplies, equ?yment for the state
fleet, services, professional services, or construction in a
manner contrary to the requirements of this chapter or the
regulations adopted under this chapter is personally liable for
the recovery of all state money paid plus 20 percent of that
amount, Jlegal interest from the date of payment, and all costs
and damages arising out of the violation;






Health and Social Services

Page 2

AS 36.30.005(b)

Line 18 Control over construction of State owned facilities and

the State equipment fleet...

%



DEPARTMENT Health & Social Services

CSSB341 PROCUREMENT BILL

AMENDMENTS

Page 3

Sec. 36.30.005(d) - new section

Line 11(a) - (4 Nothing in this section diminishes the authority

established in existing statute for any agency to

establish facility or equipment standards, to regulate

construction or acquisition, as otherwise prescribed.



§18.20.130 §18.20.1-10

Alaska Statutes

Sec. 18.20.130. Definitions. In AS 18.20.010 — 18.20.130

(1) "hospital” means an institution or establishment, public or
private, devoted primarily to providing diagnosis, treatment, or care
over a continuous period of 24 hours each day for two or more
nonrelated individuals suffering from illness, physical or mental dis-
ease, iryury or deformity, or any other condition for vhich medical or
surgical services would be appropriate;

(2) "governmental unit" means the state, a municipality, or other
political subdivision, or a department, division, board or other agency
of smy of them;

(3) "department” means the Department of Health and Social Ser-
vices. (§ 40-6-1 ACLA 1949; am § 2 ch 112 SLA 1957; am 8§ 2 ch 63
SLA 1964; am 8 s ch 1Q4 SLA 1971; am § 1ch 72 SLA 1978)

Effect of amendments. — The 1978
amendment rewrote paragraph (1).

Article 2 Alaska H%Fpital and Medical Facilities Survey
and Construction Act

Section Section
140. Purpose 180. Approval of applications
141. Department functions 190. Inspection of projects

150.
160.
170.

200. Acceptance of grants
210. Definitions
220. Short title

Duties of department
Priority of projects
Application for construction projects

Collateral references. — 40 Am. Jur.
2d, Hospital and Asylums, §8§8 3, 4.

41 CJ.S., Hospitals, § 5.

Depreciation of property by the erection
of a hospital by a municipality as n
"taking” or "damaging” within the
constitutional provision. 4 ALR 1012.

Power of municipal corporation to pro-
vide hospital. 25 ALR 612.

Hospital as within tax exemption provi-
sion not specifically naming hospitals. 144
ALR 1483.

Licensing and regulation of nursing or
rest homes. 97 ALR2d 1187.

Validity and construction of zoning
regulations expressly referring to hos-
pitals, sanitariums, nursing homes. 27
ALR3d 1022.

Validity and construction of Btatutc
requiring establishment of "need" as
precondition to operation of hospital or
other facilities for the care of sick people.
61 ALR3d 278.

Housing facilities for former patients of
mental hospital as violating zoning
restrictions. 100 ALR3d 876.

Sec. 18.20,140. Purpose. The purpose ofAS 18.20.140 — 18.20.220
is to make an inventory of existing hospitals and medical facilities,
community mental health centers and facilities for the mentally
retarded, to survey the need for construction of hospitals and medical
facilities, community mental health centers and facilities for the
mentally retarded, and to develop a program and plan of construction
for each. (8§ 2 ch 87 SLA 1955; am 8§ 3 ch 63 SLA 1964)

32
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§18.20.141 Health and Safety 9 18.20.150

NOTES TO DECISIONS

The moneys used to construct the
Ketchikan hospital were spent for a
public purpose. Lien v. City of
Ketchikan, Sup. Ct. Op. No. 146 (File No.
275), 383 P.2d 721 (1963).

And that purpose does not become
nonpublic when the hospital is turned
over to a charitable, nonprofit corpo-
ration for operation, rather than being
operated by the city itself. The public
purpose remains unchanged. Lien v. City

of Ketchikan, Sup. Ct. Op. No. 146 (File
No. 275), 383 P.2d 721 (1963),

As public purpose depends on char-
acter of use. —The test ofwhether a pub-
lic purpose is being served does not depend
on the religious or nonreligious nature of
the agency that will operate the leased
property, but upon the character of the use
to which the property will be put. Lien v.
City of Ketchikan, Sup. Ct. Op. No. 146
(File No. 275), 383 F.2d 721 (1963).

Sec. 18.20.141. Department functions. The department shall be
the sole agency for the administration of the plan as required by the
federal act. The department shall develop and administer any pro-
grams necessary for compliance with the federal act. (§ 4 ch 63 SLA
1964)

Sec. 18.20.150. Duties of department The department shall

(1) for each of the following groups of facilities: Group 1. Hospitals
and medical facilities; Group 2. Community mental health centers;
Group 3. Facilities for the mentally retarded,;

(A) make a statewide inventory of existing public, nonprofit and
proprietary facilities;

(B) survey the need for construction of these facilities;

(C) on the basis of the inventory and survey, develop a program for
the construction ofpublic and other nonprofit facilities for each ofthese
groups which will, in conjunction with existing facilities, afford the
necessary physical facilities for furnishing adequate facility services to
all residents of the state;

(2) prepare and submit to the surgeon general a state plan, including
the hospital and medical facilities, community mental health centers
and facilities for the mentally retarded construction program
developed under (1) of this section. The plan will provide for the estab-
lishment, administration, and operation of hospital and medical
facilities, community mental health centers and facilities for the
mentally retarded, and construction activities in accordance with the
requirements ofthe federal act and the regulations promulgated under
it; before the submission ofthe plan to the surgeon general, the depart-
mentshall give adequate publicity to a general description ofthe provi-
sions proposed to be included, and hold a public hearing where persons
or organizations with a legitimate interest in the plan may express
their views. After approval of the plan by the surgeon general, the
department shall publish a briefsummary ofthe provisions in at least
one newspaper of general circulation in the state, and shall make
copies of the plain available upon request to interested persons, and
from time to time but not less often than annually, the commissioner
shall review the construction program and submit to the surgeon gen-

33



§18.20.160 Alaska Statutes §l8.20.200

eral any modifications which he finds necessary, and which are not
inconsistent with the requirements of the federal act;

(3) provide for adequate facilities to furnish needed services for
persons unable to pay for them in accordance with regulations pre-
scribed under the federal act;

(4) submit any reports that the surgeon general considers necessary
for compliance with the federal act;

(5) do all things on behalf of the state necessary to obtain benefits
under the federal act. (§ 4 ch 87 SLA 1955; am § 5 ch 63 SLA 1964)

Sec. 18.20.160. Priority of projects. The state plan shall set out
the relative need for the projects included in the construction program
determined in accordance with the regulations prescribed under the
federal act, and provide for the construction, maintenance and oper-
ation to the extent financial resources permit, in the order of the rela-
tive need. (8 5 ch 87 SLA 1955)

Sec. 18.20.170. Application for construction projects. The
state, a political subdivision of the state, or a public or other nonprofit
agency requesting federal funds for a health facility construction
projectshall apply to the department. The application shall conform to
federal and state requirements. (8 6 ch 87 SLA 1955;am 8§ s ch 63SLA
1964)

Opinions of attorney general. — The ment under the Hill-Burton Act is a public
expenditure of state money in the con* purpose and not prohibited by the conatitu-
strvction of a hospital operated by a reli- tion or laws of the state. 1959 Op. Att'y
giouo nonprofit group under the terms and  Gen., No. 19.
conditions imposed by the federal govern-

Sec. 18.20.180. Approval of applications. The commissioner of
the department chall give every applicant an opportunity for a fair
hearing. If, after giving reasonable opportunity for development and
presentation of applications in the order of relative need, the commis-
sioner ofthe department finds that a project application complies with
the requirements ofAS 18.20.170 and conforms with the state plan, he
chall approve and recommend the application and forward it to the
surgeon general. (§ 7 ch 87 SLA 1955)

Sec. 18.20.190. Inspection of projects. The commissioner of the
department shall inspect each construction project approved by the
surgeon general from time to time. Ifthe commissioner finds that work
has been performed upon the project or purchases have been made in
accordance with the approved plans and specifications, he shall certify
to the surgeon general that this is the fact and that payment of an
installment of federal funds is due the applicant. (§ s ch 87 SLA 1955)

Sec. 18.20.200. Acceptance of grants. The department may
accept on behalfofthe state and may deposit separate and apart from

34
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818.20.210 Health and Safety 818.20.210

public money and funds, a grant from the federal government, or gift
or contribution from any source made to assist in meeting the cost of
carrying out the purposes of AS 18.20.140 — 18.20.220. Federal funds
received and not expended for these purposes shall be repaid to the
United States. (8 9 ch 87 SLA 1955)

Sec. 18.20.210. Definitions. In AS 18.20.140 — 18.20.220

(1) "department” means the Department of Health and Social Ser-
vices;

(2) "federal act" means Title VI ofthe Public Health Service Act (42
U.S.C. 291 et seq.) concerning hospitals and medical facilities and the
Mental Retardation Facilities and Community Mental Health Centers
Construction Act of 1963 (P.L. 88-164) concerning facilities for the
mentally retarded and community mental health centers, both as now
or hereafter amended,;

(3) "hospital” includes a public health center and general, tuberculo-
sis, mental, chronic disease, and other type of hospital, and related
facilities, including laboratory, outpatient department, nurses’ homes,
and training facilities, and central services facilities operated in con-
nection with a hospital, but does not include a hospital furnishing
primarily domiciliary care;

(4) "medical facilities” means diagnostic and treatment centers,
rehabilitation facilities and nursing homes as those terms are defined
in the federal act and other medical facilities for which federal aid may
be authorized under the federal act;

(5) "nonprofit hospital” and "nonprofit medical facility” means a
hospital or medical facility owned and operated by a nonprofit corpora-
tion or association, no part of the net earnings of which inures, or may
lawfully inure, to the benefit of a private shareholder or individual;

() "public health center” means a publicly owned facility providing
public health services, including related facilities such as laboratory,
clinic, and administrative offices operated in connection with the pub-
lic health center;

(7) "surgeon general” meaT the Surgeon General of the Public
Health Service or any other Icueral agency designated to administer
the federal act;

() "community mental health center” means a facility providing
services for the prevention or diagnosis of mental illness, or care and
treatment of mentally ill patients, or rehabilitation of such persons,
which services are provided principally for persons residing in a partic-
ular community or communities in or near which the facility is situ-
ated;

(9) "facility for the mentally retarded" means a facility specially
designed for the diagnosis, treatment, education, training, or custodial
care of the mentally retarded, including facilities for training spe-
cialists and sheltered workshops for the mentally retarded, but only if
such workshops are part of facilities which provide or will provide
comprehensive services for the mentally retarded;

35



818.20.220 Alaska Statutes §18.20.250

(to) "nonprofit facility for the mentally retarded” and "nonprofit
community mental health center” mean, respectively, a facility for the
mentally retarded and a community mental health center which is
owned and operated by one or more nonprofit corporations or associa-
tions no part ofthe netearnings ofwhich inures, or may lawfully inure,
to the benefit of any private shareholder or individual; and the term
nonprofit private agency or organization means an agency or organiza-
tion which is such a corporation or association or which is owned and
operated by one or more ofsuch corporations or associations. (8 3 ch 87
SLA 1955;am 88 7 — 9 :h 63 SLA 1964; am § s ch 104 SLA 1971)

Opinions of attorney general. — A  the purpose of the licensing provisions,
nursing home is considered a hospital for 1963 Op. Att'y Gen., No. 7.

Sec. 18.20.220. Short title. AS 18.20.140 — 18.20.220 may be cited
asthe Alaska Hospital and Medical Facilities Survey and Construction
Act. (8 1ch 87 SLA 1955)

Article 3. Payment of Hospital Charges.

Section Section >

230. Leaving general hospital without 250. Receipt of services without intent to
arranging for payment pay a misdemeanor

240. Posting of la« required 260. Definitions

Collateral references. — 40 Am. Jur. and maintenance furnished by public

2d, Hospitals and Asylums, 8§ 6, 12, 13. institution or hospital before
41 CJ.S., Hospitals, 58 6, 7., incompetent's acquisition of any estate or
Liability ofincompetent's estate for care  property. 33 ALR2d 1257.

Sec. 18.20.230. Leaving general hospital without arranging
for payment. Departure of a patient from a general hospital without
making or offering to make arrangements with hospital officials or
office personnel to pay at a later date for the services rendered or items
furnished is evidence of intent not to pay. (§ 3 ch 40 SLA 1960)

Sec. 18.20.240. Posting oflaw required. Every hospital shall post
a printed copy of AS 18.20.230 — 18.20.260 in a conspicuous place in
each room occupied by patients and in the lobby of the hospital. No
person may be convicted for a violation of AS 18.20.230 — 18.20.260
unless it appears to the satisfaction ofthe court that the provisions of
this section have been substantially complied with by the hospital. (§8 4
ch 40 SLA 1960)

Sec. 18.20.250. Receiptofservices withoutintentto pay a mis-
demeanor. A person who requests and receives hospital care including
board, room, surgical care, medical care, or related services or drugs or

36



DEPARTMENT Health & Social Services

CSSB341 PROCUREMENT BILL
AMENDMENTS

p. 7 Sec. 36.30.050

(d) The lists may [SHALL] be used in providing notice of intent
to make a small procurement. A procurement officer who intends to make
a procurement under AS 36.30.320 may [SHALL] request names from the
appropriate list and the department shall furnish names on a rotating

basis from the list in response to each request.



Health and Social Services

Page 9

AS 36.080(d) - new section

Line 11-a The department shall have the sole responsibility for
construction or procurement or any related services related
to leased property or structures including those referenced

in AS 36.30.005(b).



DEPARTMENT Health & Social Services

CSSB341 PROCUREMENT BILL
AMENDMENTS

Page 17

Sec. 36.30.220(a)

Line 21  chapter shall establish a maximum overhead rate.

Line 23 ...posals, the agency must include its [STANDARD]

overhead rate within its



DEPARTMENT Health & Social Services

CSSB341 PROCUREMENT BILL
AMENDMENTS

Page 52

AS 36.30.990 (10)

Line 28 ...gram authorized by law or regulation



DEPARTMENT Health & Social Services

CSSB341 PROCUREMENT BILL

AMENDMENTS
pp. 71-72 Sec. 40. AS 37.05.316 is amended to read:

Sec. 37.05.316 GRANTS TO NAMED RECIPIENTS. When anamount is
appropriated or allocated toa department as agrant for a named
recipient which 1is not a municipality, the department to which the
appropriation or allocation ismade shall promptly notify the named
recipient of the availability of the grant and request the named
recipient to submit a proposal to provide the goods or services specified
in the appropriation act, or both, for which the appropriation or
allocation is made. At the same time, the department may 1issue a
request for proposals from other qualified persons to provide the same
goods or services, or both, 1in the same area. The department shall
grant to [CONTRACT WITH] the named recipient unless the Office of the
Governor, with due regard for any local expertise or experience among
those making proposals, determines that an award of the grant [CONTRACT]
to a different party would better serve the public interest. IT the
grant [CONTRACT] is awarded to another party than that named by the
legislature, the basis of that action shall be stated in writing at the
time the grant is issued and a copy of the written statement shall be
sent to the Legislative Budget and Audit Committee. A grant [CONTRACT]
shall be executed within 60 days after the effective date of the
appropriation or allocation. [THE PURCHASE OF THE GOODS OR SERVICES,
OR BOTH, SHALL BE IN ACCORDANCE WITH AS 36.30.100(B) [AS 37.05.230(1)
®)1-1



DEPARTMENT LABOR

CSSB341 PROCUREMENT BILL

AMENDMENTS

No ammendments required or requested.






Prepared By Christopher Rutz
Div of Management
DEPARTMENT of NATURAL RESOURCES 465-2424

CSSB341 PROCUREMENT BILL

AMENDMENTS

Sec 36.30.050 (d) page 7 line 17

"The lists (shall) may be used in providing notice of intent to make
small procurements."™

Sec 36.30.050 (d) page 7 line 19

... procurement under AS 36.30.240 (shall) mav request names from
the appropriate list.”

Sec 36.30.130 (a) page 12 line 21

"Notice (shall) may be published 1in the Alaska Administrative
Journal,”

Sec 36.30.130 (b) page 13 line 3-4

"The State, employees, or agents of the State, are not liable for
damages caused by failure to comply with this section.”

Sec 36.30.210 (b) page 17 line 10-11

"The request must provide a description of the fa.ctcrs that will be
considered by the procurement officer when evaluating the proposals
received, including the relative importance of (price and other)
those factors."

Sec 36.30.210 (d) page 17 line 17-18

('(d) The provisions of AS 36.30.115 (b)-(e) apply to competitive
sealed proposals.™)

Sec 36.30.250 (@) page 18 line 25-27

... the most advantageous to the state taking into consideration
(price and) the evaluation factors set in the request for
proposals.”

Sec 36.30.255 (b) page 19 line 2-7

(G (0)) In determining whether a proposal 1is advantageous to the
state, the procurement officer shall take 1nto acc.oun":, in
accordance with regulations of the commissioner, whether the offeror
qualifies as an Alaskan bidder under AS 36.30.170 (b) or is offering
the services of an employment program as defined in AS 36.30.100

© -")



Prepared By Christopher Rutz
Div of Management
DEPARTMENT of NATORAL RESOURCES 465-2424

CSSB341 PROCUREMENT BILL

AMENDMENTS

Sec 36.30.300 (@) page 19 line 24-29

"A contract may be awarded under this section only when the (chief
procurement officer or for construction contracts or procurements
for the state equipment fleet, the commissioner of transportation and
public facilities) using agency determines in writing that there 1is
only one source for the required supplies, services, professional
services, or construction, and the chief procurement officer or,
for construction contracts or procurements for the state equipment
fleet, the commissioner of transportation and public facilities,
concurs with the determination.”

Sec 36.30.300 (@) page 20 line 3-4

"the authority to (make) approve the determination required bv this
subsection may (not be delegated) only be delegated to a designee of
the chief procurement officer, or commissioner of transportation and
public facilities, acting in the chief procurement officer"s or
commissioner®s absence, or to the commissioner of the using agency

when the value of the supplies, services, or construction 1is less
than $5000 or professional services is less than $25,000."

Sec 36.30.365 page 22 line 14
"At least (10) 5 days before the formal award "
Sec 36.30.510 page 27 line 27

" ....for each contract awarded under competitive sealed proposals
over $2500. "

Sec 36.30.520 (a) page 23 line 9

" _... a record listing all sole source procurement contracts over
$2500 made under AS 36.30.300 and emergencv procurements over $2500
made under AS 36.30.310."

Sec 36.30.565 page 30 line 14

" ... protests shall be filed within (10) 5 days after notice of
intent to award..."

Sec 36.30.930 (1) page 51 line 5

"... a person who knowingly or intentionally contracts for or
purchases..”






DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36.30.115, Page Number 10, Line 12.
After (a) delete [Within 24 hours] and insert Immediately,
And if this is not an acceptable alternative then we propose this amendment,

After (a) Within, delete [24] and insert 72.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36.30.170, Page Number 15, Lines 19 -21.
Delete the complete (d) which states as follows:
[(d) The provisions of (b) and (c¢) of this section do not appty to

construction contracts for highways and public works 1if the construction
contract exceeds $5,000.]



DEPARTMENT OF TRANSPORTATION § PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36.30.210, Page Number 16, Lines 26.
After license and, delete [within 24 hours] and insert immediately.
And if this is not an acceptable alternative than we propose this amendment,

After within, delete [24] and insert 72.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36 .30.115, Page Number 10, Line 29.

After by the, delete [procurement officer] and insert Department.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36.30.115, Page Number 10, Line 25.

After by the, delete [state] and insert bidder.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36.30.115, Page Number 10, Line 13.

After of bids, delete [each] and insert the apparent low.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

CSSB341 PROCUREMENT BILL

AMENDMENTS

WORK DRAFT, Cook, 2/27/86

Section 36.30.610, Page Number 35, Line 22.

Delete the (under [line).



U.S. Department ol Housing and Urban Development

Anchorage Ottice, Region X
701 *'C" Street. Box 64
Anchorage, Alaska 99513

:EIVED
ASHA

JAN 2 4 1596 JAN24*86

Barbara Morse-Quinn, Executive Director

Alaska State Housing Authority

Post Office Box 100080 t JrcrC Co.
Anchorage, Alaska 99510-0080

Dear Ms. Morse-Quinn:

Subject: Relationship of Alaska State Housing Authority
and the U. S. Department of Housing and Urban Development

Ibis is in response to your letter dated January 17, 1986, requesting
our corrments on the relationship of Alaska State Housing Authority (ASHA)
and U. S. Department of Housing and Urban Development (HUD).

The relationship is a contractual one which is defined by the terms
of the Annual Contributions Contract. Under that document a public housing
authority (PHA) is provided federal funds for the specific purpose of provid—
ing and operating housing for families of lower income. The funding is
designated for specific projects and may only be used in accordance with
the HUD-approved development program, contract terms, and HUD regulations
and po.ticies. Should the funding approved by HUD for a particular project
not be rrede available to the PHA, it would be necessary for tine federal
government to provide additional funding in order for HUD to meet its con—
tractual responsibilities to the PHA. For this reason, HUD cannot approve
any arrangement whereby the PHA does not have total access to and control
of, the funds s ipplied by HUD. As a snail example of this, HUD requires
the PHA to invest the funds provided in order to earn interest. The amount
of funding provided has been calculated on the basis that a certain amount
of interest will have been received by the PHA. Any attenpt to make HUD
funds provided to ASHA restricted as to access or control or subject to
legislative approval would be strongly opposed by HUD. In this regard,
I have been advised by our Headquarters’ office tliat the Department has
already taken such a position with another state when it recently advised
the governor of that state that remedial legislation must be enacté&d to
eliminate legislative control over HUD funds.

I am not in a position to discuss liow HUD"s legislation conpares with
that of other federal agencies. It is ny impression, however, that HUD may
have more authority, than other agencies, to become directly responsible
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for the activities usually undertaken by a state agency using federal funds.
Ftrc example, the default provisions of the statute and Annual Contributions
Contract provide that title and/or possession be given to the Secretary,

at the Secretary"s discretion, should the PHA fail to observe the terms

of the contract. In any case, HUD funds are specifically designated for

an identifiable project to be developed or managed by a named PHA and are
not considered generalized housing funds earmarked particular to be used

in a state.

For additional Garments, | refer you to the Regional Counsel®s letter
dated October 17, 1985, which speaks to the relationship between ASHA and
HUD. Finally, we do believe the Attorney General™s Opinion of June 9, 1983,
interpreting AS 18.55.110 may have direct relevance to the issues you raised.

I hope this is of some assistance to you. Please keep us fully informed
of your discussions on this matter and feel free to contact Susan Olsen,
Chief Counsel, at 271-4683 for additional ccmnants.

Michael P. Kulick
Manager -



l* ' ro. U.S. Department ol Housing and Urban Development ,
«

Mzl $ 0 Anchorage Office. Region X
701 "C" Slreet, Box 64
Anchorage, Alaska 99513

RECEIVED
ASHA
JAN 2 4 1986
JAH24*96

Barbara Morse-Quinn, Executive Director
Alaska State Housing Authority
Post Office Box 100080
Anchorage, Alaska 99510-0080

R- ate

Dear Ms. Morse-Quinn:

Subject: Senate Bill 8001 :1ti0
Proposed State Procurement Act

In response to your inquiry of December 13, 1985, we have reviewed
the above-referenced bill from the perspective of its impact on Alaska State
Housing Autliority (ASHA) and U. S. Department of Housing and Urban Develop—
ment (HUD) programs and operations. We find that, overall, as written,
it may be viewed as burdensome and restrictive, from a practical standpoint,
and as undesirable to HUD in terms of foreseeable increased costs, time
delays, and lack of adequate protections for federally-funded housing pro—
jects. We do not find the proposed act to be of particular value to either
ASHA or HUD, inasmuch as we firmly believe that there are adequate and appro—
priate safeguards currently in place to meet any concerns the state may
have with regard to fairness, economy, and control. This is accomplished
by way of ASHA regulations and HUD"s regulations and policies, and the re—
quirements of the Annual Contributions Contract between HUD and ASHA.

While it is difficult to analyze the full impact, on an agency or
federally-funded program, of a law for which regulations have not; yet been
written, we offer the following oomnents on the bill, along with responses
to your cements to Senator Faiks.

As to the delegability of professional services authority, as well
as the authority to procure supplies and other services (as referenced in
your first two pages of comments), we think that the only logical interpreta—
tion of AS 36.30.015(b) 1is that such authority is delegable. However, there
is no requirement that the authority be delegated, and, clearly, the adoption
of regulations is not delegable, nor is there any requirement that the indi—
vidual departments or agencies participate in the formulation of the regula—
tions. Whil® ASHA presently has the power under AS 18.55.100 to adopt its
own regulations, the proposed legislation would apparently remove this power,



and we see this as a significant deficiency of the law from a practical

and policy standpoint. We think that any applicable regulations should

be written in accordance with HUD requirements. Additionally, as you are
aware, HUD is particularly concerned with contracting for construction and
has developed extensive "boiler-plate” provisions which are required to

be utilized in any such contracts. We see great possibilities for conflict
should the authority not be delegated to ASHA and should the regulations
not canport with HUD"s requirements.

We agree that most matters covered in your nurbered paragraphs (2)
and (3) are covered by HUD regulations, procedures, or other requirements
mhich variously cue less, or more, restrictive than that proposed by the
state bill. This is true, of course, about most of the sections of the
legislation. In HUD"s view, a few of the areas which would raise immediate
and strong conflict are: Section 36.30.080, which could involve the adminis—
tration of federal, funds for lease purposes through the state treasury;
Section 36.30.170, which provides for an Alaska bidder preference; Section
36.30.270, which requires the approval of the Department ot Law to alter
any contract terms, rather than HUD"s counsel; and Section 36.30.015, which
requires the attorney general®s approval of any contract for legal services.
As an additional note, it appears that use of the consolidated supply program
would be seriously curtailed or delayed in that already selected carpetitive
bid suppliers would have to resubmit to the state®s carpetitive bid process.

The extensive bid documentation required in Section 36.30.110, as dis—
cussed in your paragraph (5), does appear to be currbersare and bound to
cause delays. Further, we think the requirements for Alaska business
licenses, as applied to subcontractors in supply contracts, is unduly re—
strictive and burdensome. HUD policy expects procurement procedures to
be as broad and competitive as possible. As mentioned earlier, the provision,
for Alaska bidder preference is totally unacceptable for federally-funded
ASHA projects. This raises questions also about the acceptability of Section
36.30.050, which requires every agency’s use of a centrally maintained list
of contractors.

Regarding your paragraph (6), HUD requires acceptable bid security
of five percent. We would undoubtedly find that the ten percent requirement
would be unacceptably excessive and would not be willing to approve these
extra costs to a project.

Section 36.30.200(b), as referenced in your paragraph (8), appears
to be unduly burdensome in that written determinations must be obtained
from the chief procurement officer or the ccmnissioner of transportation
and public facilities prior to ASHA"s ability to enter a contract by other
means than a competitive bid (except where emergency or small procurement
standards are met). Under the proposed legislation, authority for these
determinations is not delegable.
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We agree that ASHA®"s current regulations regarding emergency conditions
are more narrowly defined than the proposed language, and, therefore, less
apt to present grounds for disputes, either before or after a procurement
action is taken [reference your paragraph (9)3.

As to your paragraphs (10) and (11), we do not believe that either
Section 36.30.370 or Section 36.30.380 conflicts with HUD regulations.
However, to require an agency to review and analyze the capability of a
proposed contractor®s accounting system is, we think, excessively burdensome.

As you point out in your paragraph (12), HUD"s policies, procedures
and contract provisions, as well as its regulations, do govern the distribu—
tion and administration of federal monies designated for public housing
projects. Section 36.30.890 of the proposed bill, therefore, provides only
a limited exemption to ASHA. Limited exemption could jeopardize ASHA’s
receipt of HUD funds in an instance of conflict with the state procurement
statute. We note the relevance of the Alaska Attorney General®s opinion
of June 9, 1983, on the applicability of Title 36 to ASHA, wherein he dis—
cusses AS 18.55.110 as follows:

We believe the rrore probable legislative intent
was to provide an explicit statutory exemption in
instances where the application of state law would
jJeopardize the receipt of federal assistance. ;
By the statute"s own terms, the focus of the exemp—
tion is "to secure [federal) financial aid for
housing projects.”™ ... . Consequently, we interpret
AS 18.55.110 as exenpting the application of state or
local law when a federal funding entity, properly
exercising its discretion, notifies ASHA in writing
that the receipt of federal funds would be jeopardized
were State or local law deemed applicable.

It seems to us that this opinion rray be an instructive and persuasive
rationale for exempting ASHA from the proposed procurement statute. We
tend to agree with you that an acceptable alternative to what wo view as
a basis for recurring interpretive, managerial, and legal problems under
the proposed law, would be to include ASHA as an exempt agency along with
the railroad, the legislature, and the court system. |If ASHA is not made
exempt, then, at a minimum, we would want to see added the terms "policy
or other requirement” to the existing terms "federal statute or regulation”
in AS 36.30.890. Jf

Thank you for this opportunity to oorrment.



U.S. Department ol Housing and Urban Development

Anchorage PHice, Region X
701 "'C" Street. Box 64
Anchorage. Alaska 99513

RECEIVED
ASHA

JAN ¥ 1986 raut cc

Barbara Morse-Quinn, Executive Director v 'as
Alaska State Housing Authority

Post Office Box 100080

Anchorage, Alaska 99510-0080

Dear Ms. Morse-Quinn;

Subject: Senate Bill 8001
Proposed State Procurement Act

It has just oorre to our attention that Senate Bill 8001 does provide
for an amendment to AS 18.55.100 by adding, "(d) The authority®s power to
contract, lease, rent, construct, acquire, procure and provide for services
under this section is governed by AS 36.30."

We think the only logical application of this subsection with respect
to leasing and renting is where Alaska State Housing Authority is procuring
a lease for itself, equipment rentals, or similar transactions.

We do not recall any aspect of Senate Bill CuOl which would apply to
the leasing cf space to tenants. Inasmuch as Alaska State Housing Authority"s
tenant leasing policies and practices are subject to the U. S. Department
of Housing and Urban Cevelopnent®s regulations and other requirements, we
would find objectionable any application of Senate Bill 8001 in this regard.

Sincerely,

Manager



ALASKA STATE HOUSING AUTHORITY

INTER OFFICE MEMORANDUM

January 31 86

DATE 197

rroMk Dick Pryor, Contracts and Budgeting Officer
X0. Barbara Morse-Quinn, Executive Director

SUBJECTProcurement Bill Study Group

The study group as appointed by your memorandum of January 23,
1986 has reviewed State Bill 341. This bill would enact a State
Procurement Code. As written, Senate Bill 341 would require the
Alaska State Housing Authority to fully comply with the statute
and the subsequent regulations developed by the Department of
Administration.

Our review of the bill brings us to the same conclusions as
expressed by the U.S. Department of Housing and Urban Development
(HUD) in their letter to ASHA of January 24, 1986 (copy
attached).

ASHA was established by the state to meet the federal require—
ments of a public housing authority for the purposes of applying
for and receiving HUD funding for public low- and moderate-income
housing. This funding is provided under the terms and conditions
of a federal contract called an Annual Contributions Contract
(ACC). This contract requires our compliance with HUD federal
statutes, regulations and policies, or other requirements HUD may
so deterrine are necessary. ASHA 1is subject to an annual HUD
audit and periodic management review by HUD. Our contracting and
procurement process must comply with federal law, HUD policy, and
the provisions of the ACC contract. This process is reviewed
extensively by federal officials. Each individual contract we
let must be approved by HUD.

The 1imposing of another governmental system on ASHA would make
our procurement and contracting process exessively cumbersome and
costly to administer. Were this bill to pass in its present

form, HUD funding of these projects would be sei ously
jeopardized. In addition, we would expect that che assets of the
Authority would be reduced by an amount equal to the cost of
developing a procurement office and redevelopment of our
accounting system.

It is the recommendation of the study group that ASHA bVexempted
from the state procurement code. To our knowledge, ASHA is the
only authority or state entity that receives and expends federal
funding directly. ASHA 1is governed by extensive federal

statutes, regulations, policy, and contract provisions in the
expenditures of these funds. ASHA, as a federally recognized
public housing authority, receives the funds by entering into

A



ALASKA STATE HOUSING AUTHORITY

INTER OFFICE MEMORANDUM

DATE January 31 1&9

FROM: DiCk Pry-°r

TO Barbara Morse-Quinn

suBjecT?rocurement BiIll Study GrOUp

Page 2

contracts directly with the federal government. Budgets are sub—
mitted and approved annually by HUD. The apparent control of

this federal funding by the State as proposed by this bill and

the subsequent regulations that would be promulgated will affect
our continued funding under our contracts with HUD. Therefore,
our sectional comments are as follows:

Section 36.30.990(1) should be changed to include the Alaska
State Housing Authority as an exempt agency along with the Alaska
Railroad Corporation. Section 10 of the bill relating to AS
18.55.100 must be deleted.

In the event ASHA is not exempted from the bill. Section
36.30.890 must be changed to include "federal policy and other
requirementsI in addition to the existing terms "federal statutes
and regulations”™. Also Section 36.30.015 must include the
authority to delegate for contracting for services and pro—
fessional services. If ASHA 1is not to be exempt from Senate Bill
341, we propose to receive full delegation for all our procure—
ment and contracting activities.

In the further event that ASHA 1is not exempt from the bill and
the above changes to the bill in Sections 36.30.890 and 36.30.015
are not made, ASHA"s ability to effectively expend federal

funds will be severely affected. The ability to operate the
federally-funded low- and moderate-income housing statewide would
be jeopardized. We anticipate KUD officials would enter into

a legal dialogue with ASHA and state officials to resolve these
matters to their satisfaction.

If no changes to the bill are made the following sections would
cause serious problems 1in our ability to operate as a Pub’ic
Housing Authority (PHA) under federal law: A
\ |
1. Section 36.36.015. As written the inability of DOA todele—
gate authority to contract for technical services and pro—
fessional services would be very cumbersome for ASHA.

2. Section 36.30.040. Most of the things mentioned in this sec—
tion are governed by HUD policy and handbooks for the housing
programs and would present conflicts not exempted by Section

=36.30.890.



ALASKA STATE HOUSING AUTHORITY

INTER OFFICE MEMORANDUM

DATE January 31 1@6
FROM: DiCk Pry°r
TO Barbara Morse-Quinn
SOBJECTProcurement Bill Study Group
Page 3
3. Section 36.30.110. The requirement for a contractor at the

time of bidding to submit names and Alaska Business Licenses
is considered by HUD to be unduly restrictive on the bidding
process.

4. Section 36.30.120.HUD policy is to require a 5% bid bond
for all contracts. Anything higher is considered excessive
and would not be allowed by HUD.

5. Section 36.30.160(b). An allowance for correction of mis—
takes in bid after bid opening is an unacceptable practice
and “".hould not be permitted for any reason.

6. Section 36.30.170. The Alaska bidder preference is unaccep—
table to HUD.

7. Section 36.30.200(b). The requirement to obtain written
determinations from DOA or DOT/PF for entering into a
contract by means other than competitive bid is considered by
HUD to be unduly burdensome for ASHA in administering HUD
approved and funded programs.

8. Section 36.30.270. The requirement for review by the
Department of Law of contracts rather than by HUD"s legal
counsel is unacceptable to HUD, and review by both is
burdensome and time consuming if their reviews conflict.

9. Section 36.30.430 and .460. The same comment as in 9 above
apply regarding thf Alaska Department of Law review.

10. Section 36.30.735(b). The reference to the Alaska State
Housing Authority should be deleted and replaced by a more
general term referring to all public authorities. Alaska
State Housing Authority does not engage in any of tle activi—
ties governed by the existing statute (44.65.060) which has
been incorporated in this section.

11. Section 36.30.890. ASHA must comply with extensive policy,
handbooks, contract provisions, and other requirements of HUD
that are in conflict with this procurement code. The provi—
sion for only federal statute or regulations to prevail 1is



ALASKA STATE HOUSING AUTHORITY

INTER OFFICE MEMORANDUM

nATF January 31

from: Dick Pryor
to-. Barbara Morse-Quinn

susjecrprocurement Bill Study Group

Page 4

not sufficient for the continued operation of ASHA on HUD
directives.

12. Section 10. Delete entire section. This section is directly
in conflict with the HUD requirements set out in comment (11)
above.

Enclosed with this report is a copy of HUD"s comments on the pro—
posed procurement code and copies of same of HUD’s policy hand—
books as examples of the current requirements we must meet. Also
enclosed is a summary of our procurement activity for the past
years.

DP/laj

Ends.



ALASKA STATE HOUSING AUTHORITY

ANALYSIS OF PURCHASES*
January 1985 to January 1986

No. of

Month Invoices Amount*-
January 1986 1418 $1,134,071
December 1985 1688 632,310
November 1985 1452 534,836
October 1985 1718 1,240,746
September 1985 1750 589,509
August 1985 1940 892,378
July 1985 1350 536,249
June 1985 1506 1,272,783
May 1985 1726 . 1,020,969
April 1985 -1056 1,737,736
March 1985 1250 907,694
February 1985 1291 1,014,430
January 1985 1613 1,478,645
Average for month 1520 $ 999,412

*Source: Comptrol
Federally Assisted Housing Funds

**

ler, Alaska State Housing Authority



January 31, 1986

The Honorable Loren Lounsbury

Commissioner

Department of Commerce and Economic
Development

P.0. Box D

Juneau, AK 99811

ATTENTION: Becky Bear

Re: SB 341

Dear Commissioner Lounsbury:

The Alaska State Housing Authority (ASHA) has been asked by your
office to comment on SB 341. We appreciate your forwarding our
remarks to their intended recipients. I, and members of the
staff, are available for legislative testimony i: it is requested
or an appearance seems warranted..

The level of our procurement activities for the past twelve
months averages nearly $1,000,000 per month, with approximately
1520 1invoices per month being processed. Procurement is pre—
sently performed substantially as conceived by the legislation,
but is directly governed by our compliance with AS 36; ASHA"s
purchasing regulations (3 AAC 95.010 et seq.); the publijhed
policies, procedures, handbook.j, regulations and rules of the
U.S. Department of Housing and Urban Development (HUD); and the
specific provisions of our Annual Contributions Contract
agreements executed by and between HUD and ASHA. Given the
existing level of our activitity and our current contractual
agreements with the federal government, we are seeking exemptions
from this legislation, similar to those given to the Alaska
Railroad Corporation.

Although our existing regulations have served ASHA well for
several years, our regulations would become outdated by the
passage of this bill. Should ASHA succeed in being “"exempted from
this legislation, we would propose to review and update our regu-—
lations to make them as compatible as possible with each of the
final provisions of the new state law. This task would be
accomplished in coordination with HUD Counsel and the Office of
the Attorney General. In the case of conflict, we may expect

that federal authority over our procedures would prevail.

/i
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I have attached coi”ents from HUD officials outlining certain
areas of concern, a copy of the pertinent sections of our
contracts with them, a statistical analysis of our present level
of procurement, and a staff sectional analysis. Due to an imme—
diate deadline for comment these remarks are being telecopied,
while backup information on HUD"s published policies is arriving
under separate cover.

For your information, we have been asked to coordinate directly
with the Department of Administration and the Department of
Transportation and Public Facilities in providing them with
materials on our existing procedures. It is my understanding
that they are reviewing all agencies®™ regulations and public
policies for future regulation drafting efforts.

Thank you for providing us with this opportunity to comment.
Please contact me if you are in need of additional information on
this subject.

Sincerely,

ALASKA STATE HOUSING AUTHORITY

Barbara Morse-Quinn
Executive Director

BMQ/smr
Enclosures:

1)y HUD Correspondence, January 24, 1986 (2 letters)
2) ASHA Staff Sectional Analysis
3) Analysis of Purchases 1/85-1/86
4) Correspondence to Senator Faiks, Decemberl3, 1985
5) Annual Contributions Contract, SF-210
6) ASHA Purchasing Regulations (3 AAC 95-010et s='ty. )
7) HUD Publications

< Notice CPD 79-31

“Transmittal 7460-8

“Transmittal 7585.1 REV-2 CHG-1

“Transmittal 7485.1 REV-2

ccr ASHA Board Members



February 5. 1986

Mr. Loren Rasmussen
Department of Transportation
and Public Facilities
Division of Standards
and Technical Services
P.0. Box Z
Juneau, Alaska 99811

Re: SB 341
Dear Mr. Rasmussen:

The information in this package is forwarded in response to your
recent telephone request to Preston Johnson, Director, Housing
Development and Construction, for the Alaska State Housing
Authority (ASHA). We are still waiting for the following federal
publications governing our present procurement practices:

HUD Notice CPD 79.31

HUD Transmittal 7460-8

HUD Transmittal 7585.1 Rev-2 CH6-2
HUD Transmittal 7485.1 Rev-2

We have been told they will arrive within the next two weeks, and
we will forward them to you, under separate cover, as soon as
they are received.

With this letter, please find three letters from the U.S. Depart—
ment of Housing and Urban Development (HUD) regarding their
general oversight of this agency. Also, please find a copy of

our existing purchasing regulations, a copy of HUD Form 52663
governing our contracts with HUD, ASHA staff sectional analysis

of SB 341, and some related correspondence.

I hope this information is of use to you. Please be advised that
we are not 1in a position, at this time, to endorse any proposed
regulations implementing this bill. As you will see, wfe have
serious concerns about being placed in a position of conflict
with the policies of our federal funding source.

We would appreciate being informed of any comments you have with
regard to our position and would like to receive directly and

TELEPHONE (907) 562-2813 BOX 100080 ANCHORAGE. ALASKA
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review any draft regulations you promulgate. Thank you for con—
tacting us. We will look forward to hearing from you again as
your wor> progresses.

Sincerely,

ALASKA STATE HOUSING AUTHORITY

Barbara Morse-Quinn
Executive Director

BMQ:mrm
Enclosures

cc: ASHA Board Members
Commissioner Richard Knapp
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commerce and economic DEVELOPMENT

Register 80, January 1082 3AAC 05.Q15

PART a.
ALASKA STATE HOUSING AUTHORITY

Chapter
QS. Procurement
(3 AAC QS.n0 - 3 AAC 05.320)
Q6. Acqvisition of Real Property and Improvements
(3 AAC Qfi.010 - 3 AAC "A.PS0)
Q7. Disposition of Real Property

(3 AAC Q7.010 - 3 AAC 07.330)
08. Public Housing
(3 AAC 98.010 - 3 AAC Q3.130)

CHAPTER O0S.
PROCUREMENT
Article
1. Procurement bv Compeli live Solidi tation
(3 AAC 05.010 - 3 AAC 05.130)
2. Procurement by Ncgot:atior.
(3 AAC 05. 1M - 3 AAC Q5.205)
3. Drocurement Protests
(3 AAC 95.310 - 3 AAC o, T 1
9. Miscellaneous

(3 AAC 95.260 - 3 AAC 05.370)

ARTICLE 1.
PROCUREMENT BY COMPETITIVE SOLICITATION
Secti on
IS. Contract Award bv Competitive Solicitation

2S. Competitive Sealed Bidding Defined
3,S. Competitive Sealed Proposal Defired

Us. Invitation to Bid and Request for Proposals Defined
S5. Public Notice

6S. Submission of Bids and Proposals

7S. Late Bids and Proposals

8S. Receipt of Bids and Prooosals

95- Modification and Withdrawal of Bids and Prooosals

10S. Opening of Bids and Proposals

115- Rejection of Bids and Proposals

12s. Responsibility of Bidders and Offerors
135-  Award

3 AAC 95.015. CONTRACT AWARD BY COMPETITIVE SOLICITATION,
(©)) ASHA will award all contracts for supolies, materials,
equipment, services, construct®- and the leasing of real pro—
perty bv competitive sealed h" or bv competitive sealed
proposal under 3AAC 05.015- * <5.135, except, as provided in
3AAC 95.1U5- 3AAC 05.205. ;

() ASHA will, in its discretion, award a contract bv com—
petitive sealed proposal if the executive director makes a deter—
mination 1in writing that the use of competitive sealed bidding is
not practicable or in the best interest of ASHA due to the nature
of the procurement. (Eff. 11/26/81, Register 80)
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3 AAC 95.028. COMPETITIVE SEALED BIDDING DEFINED.
Competitive sealed bidding is a method of procurement whic
involves hut is not limited to

(1) public solicitation of bids through ar. invit
to bid;

(?) public opening of bids; and

(3) contract award, if anv, to the lowest resoor.
and responsible hidder. (Eff. 11/26/81, Register 80"

3 AAC Q5.038. COMPETITIVE SEALED PROPOSAL DEFINED.
Competitive sealed prooosnl is a method of procurement
which involves but 1is not limited to

(1) public solicitation of prooosals through a E
for Proposals;

(2) puhlic opening of proposals;

(3) negotiations and discussions with restor.sibl
offerors whose proposals have been determined in writing b
executive director or his designee to be reasonably susceo
of being selected for award; and

(9) a contract award, if anv, to the responsible
offeror whose proposal is most advantageous to ASHA.
(Eff. 11/26/81, Register 81)

3AAC 05.095. INVITATION TO BCD AND REQUEST FOR PROPO.I
DEFINED. (@) ASHA will solicit bids through the use of £
invitation to bid.

(b) ASHA will solicit proposals through the use of a
request for proposals.

(c) An invitation to bid and a request for proposals
contain the following information:

(1) the date of the invitation to bid or reouest
proposal ;

(2) the closing time for the submissionsof bids
proposals; ?

(3) the place for the submission of bids or
proposals;

(©)) the time and place for the ooen"ing of the b;
or proposals;

(5) the olace where hid or proposal forms or otL
relevant Information regarding the hid or proposal r.av he
obtained;
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(6) a general description of the scooe of work and
services required or a general descriotion of the tvoev qualitv
and quantity of the items to be purchased; and

(7) hid or oronosal guarantee reauirements.
(Eff. 11/26/81, Register 80)

3AAC QS.066. PUBLIC NOTICE. (@) At least 20 davs before
the last dav set for the submission of hiris or orooosals, cr 10
days 1if it is anticipated bv ASHA that the contract will net

exffe% £26,000, the invitation to bid or request for oroncsals
wi e:

(1) published in a newsoaper of general circulation
in the state;

(2) nosted in a public building or ASHA office
nearest the municipality, community or a-en in which the con—
struction will be located or the goods r services will be
utilited;

(3) posted in ASHA"s central office in Anchorage,
Alaska; and

(h) delivered to an office of the Associated General
Contractors if the hid or Dronosal is for construction.

(b) ASHA will, in its discretion, also r.otifv prosoective
bidders or oroposers bv anv other method including but not
limited to

(1) mailing or sending the invitation to bid or reaues
for proposals to prospective bidders or proposers selected bv
ASHA; and

(2) publishing the invitation to bid or request
for proposals in a trade journal.

(c) Failure hv a prospective bidder or offeror to receive
actual notice of an invitation to bid or request for orooosals
docs not invalidate anv bidding or proposal procedure.

(Eff. 11/26/81, Register 80)

3»AC QS.06S. SUBMISSION OF RIDS AND PROPOSAt-S. (a) Rids
and proposals must be submitted in sealed envelopes, "he out—
side of an envelope must identify the contents as either a bid
or proposal and must set out the date and tine of the bid or
proposal opening. )
1

(b) Rids and prooosals must be submitted so as to he
received in the office designated in the invitation to bid
or request for proposals no later than the closing time for

submission of bids or proposals. (Eff. 11/26/81, Register 80)
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3AAC 99.079. LATE 91D.9 AND PROPOSALS. (a) A bid or oro-
posal received at the office designated in the invitation to bid
or request for proposals after the closing tine for the subnis-
sion of bids or proposals, is a late bid or orooosal and will r.ot
be considered.

(b) Late bids or proposals will be retained bv ASHA,
fEff. 11/26/81, Regist”"- 80)

3AAC 99-085. RECEIPT OF RIDS AND PROPOSALS. (a) Bids and
proposals will be date and tine stanperi or marked uoon receipt
bv ASHA. Bids bids and prooosals received before the tine set
for ooening will"he keot unooened, except that unidentified bids
and proposals mav be ooened bv ASHA solelv for .the Duroose of
identification.

(b) Bids and prooosals ooened bv mistake or for identifi—
cation purposes will be immediately rescaled in their envelopes.
The person responsible for such an ononina will write on or
attach to the envelope an explanation of the opening, the cate
and time opened, and his name and position.

(c) Before bid or proposal ooening, information concerning
the identity anti the number of bids or proposals received <.l be
made available onlv to ASHA employees who have a need for such
information within their scone of work, unless otherwise
directed 1in writing bv the executive director. (Eff. 11/?9/S1,
Register 80)

3AAC 99.099. MODIFICATION AND WITHDRAWAL OF BIDS AND
PROPOSALS. (@) Modified bids and proposals mav be submitted
at anv time before the closing time for submission of bids or
proposals. Modified bids and orooosals must be submitted in
sealed envelopes. The outside of the envelope must identify
the contents as a modified bid or proposal and must set out
the date and time of the bid or proposal opening.

(b) Bids and proposals mav be withdrawn at anv time before
the closing time for submission oi bids or proposals bv written
notice received at the place for the submission of bids or pro—
posals. (Eff. 11/29/81, Register 80)

Ai-
3AAC 95-109. OPENING OF BIDS AND PROPOSALS. (@ 3ids and
proposals received before the time set for opening will be opened
in public at the time and place stated in the invitation to bid
or request for prooosals. The names of the bidders or offerors
and the total amounts hid or proposed will be read aloud to the
persons present.

(b) Examination of bids and orooosals bv the public will he
permitted if it dees not interfere undulv with the conduct of
ASHA business. Original bids and proposals mav be examined bv
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the public orilv under the immediate suoervison of the executive
director or his designee and under conditions whicr. oreclu.de the
possibility of a substitution, addition, deletion, or alteration
of a bid or proposal. fEff. [11/”A/Hi, Register 8n"

RAAC PS. HR. REJECTION OF BIDS AND PROPOSALS. ASHA r.av
reject a bid or proposal for anv reason not disallowed bv law-
including, but not limited to, the following:

(1) the bid or proposal fmls to conform to the
requirements of the invitation to bid or request fcr croDCsals c
is otherwise non-responsive;

(2) the bidoer or offeror is not responsible;

(A) the bidder or ofleror has failed to sstisfactc”:lv
perform on a previous contract with ASHA or a governmental
entity;

(u) the hidden or offerer has unpaid taxes, f*’cs,
fines, or other charges due ASHA or a governr.ental er.ti.tv:

(S) the bidder or offeror is currently disbarred cr
ineligible from bidding on ASHA, federal, state, cr ct-rer govern
mental entity contract <,

(6) the bid or proDosal is late;
(7) the bid or proposal is unsigned;
(8) the bid or proposal is unreasonable as to price;

i (9) the bid or proposal contains an angi®-uitv cr u.nee
tainty as to anv term or condition; or

(10) the executive director determines ir. writing that
acceptance of the bid or proposal 1is not in the best interest e
ASHA. (Eff. 11/26/81, Register 80)

3AAC ?5<=12S. RESPONSIBILITY ,j» BIDDERS AND OFFERORS.
(@) ASHA will, in its discretion, make a reasonable inouirv to
determine the responsibility of a bidder or offerer, "he failur
of a bidder or offeror to promptly supply infornatisn in connec—
tion with such an inquiry 1is grounds for a det"ern:nation of non-
responsibility with respect to the bidder or offerer.

(b) In determining the responsibility of a bidder or
offeror, ASHA will, in its discretion, consider the following
factors:

(€D) the ability, capacity and skill of toe bidder or
offeror to perform the contract;
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(2) the ability anti capacity of the bidder cr offerer
to perform the contract within the time specified without delav
or interference;

(3) the character, integrity, reputation, judgment,
experience, fitness and efficiency of the bidder or offerer;

() the quality of the performance of the bidder cr
offeror on previous contracts;

(R) the previous and existing cor.tliance bv the bidder
or offeror with laws, ordinances, or regulations effecting cr
relating to the contact; anv

) the sufficiency of the financial resources ar.c abi—
lity of the bidder or offeror to perform the contract.

(c) If the lowest responsive bidder is determined to oe not
responsible, ASHA will, before contract award

(1) notify the bidder of the evidence reflecting uoan
the bidder®s nonresnonsibilitv; and

(2) afford the bidder an opportunity to rehut the evi—
dence and to present rel vant evidence as to his responsibility.

(d) If a contract award 1is made to a bidder other than the
lowest responsive bidder, a full and complete written statement
of the reasons for the award will be made bv the executive
director and delivered to the unsuccessful lowest responsive
bidder. (Eff. 11/?8/8i, Register 80)

3AAC QB.13S.  AWARD. (@ Mnl .ss all bids are rejected,
ASHA will make contract award in a writing he the executive
director to the lowest responsive and responsible bidder.

(b) Unless all proposals are rejected, 1SHA will make
contract award 1in a writing bv the executive director to the
responsible offeror whose proposal is determined in writing
bv the executive director to be the most advantageous to ASHA,
considering price and the evaluation factors set out in the
request for proposals or other proDOsal documents.

(c) ASHA will, in its discretion, issue a notice of ten—
tative award to all bidders or offerors before contract award.
The notice of tentative award will setout the npme of the bidder
or offeror to whom ASHA anticipates makinga contract award and
the anticipated contract amount. The notice of tentative award
will not constitute an acceptance or rejection of a bid or propo—
sal or a contract award bv ASHA.

(d) If two or more bids otherwiseacceptable for contract
award under SAAC <R.01R--AAAC gs.iar are tied, ASHA will make
contract award to the tied bidder whose bid is determined in
writing by the executive director to he in the best interest
of ASHA. (Eff. 11/28/81, Register 80)
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ARTICLE 2.
PROCUREMENT BV NEGOTIATION
Secti on
195. Negotiated Contracts
155. Small Procurement Contracts
165. Professional Services Contracts
=75, Governmental Contracts
165. Emergency Contracts
105. No-competition Contracts
205. Negotiations After Unsuccessful Ridding

3AAC 95.195. NEGOTIATED CONTRACTS. ASHA will, in its
discretion, award the contracts described In AAAC c: .iDR-v;AC
95.205 through direct negotiation, without competitive sealed
solicitations. "Eff. 11/26/81, Register 60)

3AAC hB.iSE. SHALL PROCUREMENT CONTRACTS. ASHA will, in its
discretion, award a contract for a small procurement in an amount
not greater than AE.000 through direc. negotiation. (Eff.
n/26/.Ri, Register 60)

3AAC 05.165. PROFESSIONAL SERVICES CONTRACT. ASHA will, in
its discretion, award a contract for professional or technical
services, including, hut not limited to, a contract with an
accountant, appraiser, architect, attorney, consultant, contract
manager, draftsman, engineer, financial advisor, or o"nvsicia.n,
through direct negotiation. (Eff. 11/26/81, Register 50)

3AAC Q5.17R. GOVERNMENTAL CONTRACTS. ASHA will, in its
discretion, award a contract between ASHA a.id one cr more govern—
mental entities or a contract for the procurement cf goods or
services through a consolidated supply contract or program of a
governmental entity through direct negotiation.
(Eff. 11/26/81, Register 80)

3AAC 98.185- EMERGENCY CONTRACTS. rn an emergency, ASHA
will, in its discretion, award a contract hv direct negotiation.
An emergency exists if ASHA or the puhlic cotildtbe seriously or
materially injured, financially or otherwise, if the property or
services contracted for are not furnished bv a certain time and
they could net be contracted for by that time bv means of com—
petitive sealed solicitations. The executive director shall
cause to be made a written record of the facts constituting the
emergency and shall determine in writing that an emergency exists
before an award 1is made under this section. This section applies
irrespective of whether the emergency could or should have been
foreseen. (Eff. 11/26/81, Register 80)
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3AAC 95.195. NO COMPETITION CONTRACTS. ASHA will, in its
discretion, award acontract through direct negotiation ifthere
is no competition.There is no competition if

(1) the rates or charges are set hv law;

(2) there is onlv one source of procurementwithin the
State of Alaska and the contract amount 1is under $50,000; or

(R) there in onlv one source of procurement within the
borough where the goods or services are to be utilized and the
contract amount is under $10,000. (Eff. H/2fi/ftl, Register S0)

3AAC 95 «®05. NECOTIAT ION AFTER UNSUCCESSFUL RIDDING. (@)
ASHA will, in its discretion, award a contract through direct
negotiation if an invitation to hid has heen issued under =AAC
95«010-- RAAC 95-1"S and all bids are rejected cr no bids are
received.

(b) If all bids are rejected, ASHA will give each respon—
sible bidder a reasonable opportunitv to negotiate before a
contract award is made under >his section. Contract award under
this section is not, however, limited to bidders on the engine!
solici tation.

(c) Contract award under this section must be at

(1) a negotiated price lower than the lowest rejected
bid bv a responsible and responsive bidder under the original
solici tation; and

(2) the lowest negotiated price offered bv a respon—
sible and responsive offeror. (Eff. 11/7?6/31, Register fin)

ARTICLE R.
PROCUREMENT PROTESTS

Secti on

215. Right to Protest
22S. Form of Protest
23S. Time for riling
2"1S. Stav of Procurement
255. Dec ision

V
3AAC 93.21S. RIGHT TO PROTEST. An actual or prospective
bidder or offeror who 1is aggrieved 1in connection with the solici—
tation or award of a contract hv ASHA mav file a protest with the
executive director. (Eff. 11/72fi/f11, Register RO)



