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Commonwealth Electric Company
7811 Spring Street •  Anchorage, Alaska 99502 » 907/349-8577

February 19, 1986

The Ho norable  P a t r i c k  Rcdey ChairmanJ u d i c i a r y  Committee The S . n a t e  o f  A l a s k aRe: S33M "The Pro curement  B i l i "Dear S e n a t o r  Rodey,I would l i k e  to t a k e  t h i s  o p p o r t u n i t y  to  thank you and the members o f  your  co mmi ttee  f o r  p r o v i d i n g  the  o p p o r t u n i t y  f o r  me to o f f e r  my comments on the so c a l l e d  "P ro cu re me n t  B i l l " ,  SB341, on S a t u r d a y ,  F e b ru a ry  13,  1986- In r e s p o n s e  to my t e s t i r o n y  you r e q u e s t e d  t h a t  I  p r o v i d e  you w i t h  some w r i t t e n  comment on how I would l i k e  to see  the  d e f i n i t i o n  o f  an " A l a s k a n  C o n t r a c t o r "  w r i t t e n  f o r  th e  a p p l i c a t i o n  o f  the  A l a s k a  B i d d e r s  P r e f e r e n c e  s e c t i o n  o f  the  law.  In r e s p o n s e  to t h a t  r e q u e s t  I submit  f o r  your  c o n s i d ­e r a t i o n  the  f o l l o w i n g  d e f i n i t i o n  as I would l i k e  to  see  i t ,  o f  an A l a s k a n  C o n t r a c t o r .An A l a s k a n  C o n t r a c t o r  f o r  the  p urp ose s  o f  the e s t a b l i s h m e n t  o f  q u a l i f i c a t i o n s  under th e  A l a s k a  B i d d e r s  P r e f e r e n c e  s t a t u t e  s h a l l  mean an I n d i v i d u a l ,  P a r t n e r s h i p ,  C o r p o r a t i o n ,  or  J o i n t  V e n t u r e ,  p r o p e r l y  l i c e n s e d  and r e g i s t e r e d  to  t r a n s a c t  b u s i n e s s  in the  S t a t e  o f  A l a s k a ;  who upon s u b m i t t a l  o f  v e r i f i a b l e  do c u m e n ta t i o n  d e m o n s t r a t e s  to  the  c o n t r a c t i n g  ag enc y i n v o l v e d  t h a t  i t  has  an e s t a b l i s h e d  p l a c e  o f  b u s i n e s s  w i t h i n  the  S t a t e  o f  A l a s k a .  An e s t a b l i s h e d  b u s i n e s s  s h a l l  be d e f i n e d  as a p l a c e  o f  b u s i n e s s  or h e a d q u a r t e r s  l o c a t i o n  w i t h i n  the  S t a t e  o f  A l a s k a ,  managed and s t a f f e d  by p e r s o n s  h i r e d  in  or  t r a n s f e r r e d  to  A l a s k a ,  f o r  the  purpose  o f  o p e r a t i n g  a b u s i n e s s  or th e  A l a s k a  D i v i s i o n  o f  a b u s i n e s s  e s t a b l i s h e d  o u t s i d e  o f  the S t a t e  o f  A l a s k a .  For the  purpose  o f  q u a l i f i c a t i o n  under the  B i d d e r s  P r e f e r e n c e  s t a t u t e ,  the b u s i n e s s  or A l a s k a  o p e r a t i o n  must d e m o ns tr at e  t h a t  i t  has been e s t a b l i s h e d  f o r  a minimum o f  xxx  days p r i o r  to the  t ime s e t  f o r  o p e n i n g  o f  the b i d s  on the p r o j e c t  in  q u e s t i o n .  A j o i n t  v e n t u r e  o f  two or  more f i r m s  must meet the  same q u a l i f i ­c a t i o n  r e q u i r e m e n t s  by e i t h e r  q u a l i f i n g  each e n t i t y  o f  the  j o i n t  v e n t u r e  o r  m e e t i n g  the  above c r i t e r i a  i t s e l f .1 f e e l  v e r y  s t r o n g l y  t h a t  th e  S t a t e  o f  A l a s k a  s h o u l d  do e v e r y t h i n g  in  i t ' s  power to a t t r a c t  b u s i n e s s  and i n d u s t r y  i n t o  the  A l a s k a  M a r k e t p l a c e .  1 b e l i e v e  t h a t  i t  i s  our c o n s t i t u t i o n a l  r i g h t  t o  t r a v e l  and to  do b u s i n e s s  a n y p l a c e  i n  the  e n t i r e  U n i t e d  S t a t e s  and t h a t  we s h o u l d  s e t  no l i m i t s  on
SI. Paul • Minneapolis Lincoln • Omaha Denver • Des Moines • Phoenix 

Allanta ■ San Francisco • Indianapolis • Portland • Seattle



Commonwealth Electric Company

P ago  2

who can or can not do business in Alaska. However I believe just as strongly 
that any business entity that is desiring to receive preferential treatment 
under the Alaska Bidders Preference statute, should be willing to demonstrate 
a committment to the State of Alaska and it's people by establishing within 
the state, and becoming involved in the growth and : nprovement of our quality 
of life here in Alaska. We must convince business and industry that Alaska 
is a good place to do business not just a good place to make a profit.
We must convince business and industry that local hire and local procurement 
of materials are good ideas.

Thank you and your committee for the time ">ve given me on this matter.

Sincerelv.

William J. Bernier Jr 
Division Manager

W J B / d k m



QUESTIONS FOR BARBARA HORSE-QUINN
1. ASHA is a state agency, is it not?

Dixon. 6/9/83 A G ’s opinion

2. ASHA is required to conform to the state 

Administrative Procedure Act requirements, is it not?

Dixon

3. How much of ASHA's funding for construction of a 

building is state versus federal funds?

90:10 State/Federal

4. Aren't you (ASHA) supporting other legislation which 

would authorize ASHA to undertake lease financing 

transactions to finance state buildings? e.g.. court 

building?

Yes, HB 519. Governor's bill.

5. AS 18.55.110 has been interpreted by the Department of 

Lav/ to exempt ASHA from state law requirements in instances 

v/here federal policy or procedure conflict v/ith state law 

and ASHA's failure to follow the federal directive would 

jeopardize its funding, has it not?

AG' 6/9/83 o p in io n
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PROCUREMENT TECHNICAL ADVISORY COMMITTEE MEETING 

DECEMBER 18, 1985

ATTENDANCE: 

DEI T. 

GOVERNOR

NAME 

Mike Nizich

PHONE

465-3616

ADDRESS

MS/0101

X ADMINISTRATION

COMMERCE

C&RA

CORRECTIONS

EDUCATION

DEC

FISH & GAME

HEALTH & SOCIAL

L A B O R

Bob Link 
/) —  Marsha Hubbard 

Gary Bader

Royce Lowe

Roger Foisy

Carol A. Taplin

Steve Hole

Bill Publicover

Beverly Reaume 
Earnest Greek

Joanne Clark 
Karen Perdue

John Stark

LAW Dick Pegues 
Jim Baldwin

MILITARY AFFAIRS Jerry Bowen

NATURAL RESOURCES Chris Rutz

PUBLIC SAFETY Sid LaMonica

465-2250
465-2200
465-2277

465-2508

465-47 '8 

465-3376 

465-2800 

465-2676

465-4120
465-4120

465-3082
465-3030

465-2720

465-3672
465-3600

249-1375
249-1179

465-2421

465-4328

MS/0200
MS/0200
MS/0200

Box D
Juneau 99811 

Box BC
Juneau 99811 

Box T
Juneau 99811

810 West 10th 
Juneau 99810

P.O. Box O JNU 
MS/1800

MS/1100
MS/1100

MS/0600
MS/0600

MS/0700 
P.O. 1149 
Jun. 99801

MS/0300
MS/0300

3601 C St.#620 
Anch 99503

Box M 
Jnu 99811

Pouch N 99811 
MS/1200



REVENUE

TRANSPORTATION

UNIVERSITY

Ervin B. Jones

Daniel F. '* lick 

Loren Rasmussen

Barbara Peters 

Fred King

465-2313 Pouch SA
MS0400

465-3911 Pouch Z
MS2500

465-3911 Pouch Z
MS2500

474-7468/R14C Grucning Bid 
Fbks 99775-5640 

474-5033/3356 College Road
Fbks 99701



co-chair: Lauren Rasmussen (465-2960) & Bob Link (465-2250)
staff: Pat Montgomery (DOA/465-2250)

C O M P E T IT IV E  S E A L E D  B ID D IN G  S U B C O M M IT T E E

GOVERNOR Vern Jones MS/0101 465-3616

ADMINISTRATION Bob Link 
Mark Obrien

MS/0210
MS/0210

465-2250
465-2250

COMMERCE Did not submit name

C&RA Roger Foisy MS/2100 465-4708

CORRECTIONS did not submit name

EDUCATION did not submit name

DEC Did not submit name

FISH & GAME Earnie Greek 
Beverly Reaume

MSI100 
MSI100

465-4120
465-4120

HEALTH & SOCIAL Gary Horton 
Joe Betit 
Newton Chase

MS0600
MS0600
MS0600

465-3082
465-3082
465-3037

LABOR John Stark MS700 465-2200

LAW Did not submit name

MILITARY AFFAIRS Did not submit name

NATURAL RE "SOURCES Chris Rutz Box M Jnu 99811 465-2421

PUBLIC SAFETY Sid LaMonica Box N MS/1200 465-4328

REVENUE Ervin B. Jones Box SA-MS0400 465-2313

TRANSPORTATION Daniel F. Malick 
Loren Rasmussen

Box Z-MS2500 
Box Z-MS2500

465-3911
465-2951

UNIVERSITY Barbara Peters 814C Gruening Bid 474-7468 
Fairbanks 99775-5640

Fred King 3356 College Road
Fairbanks 99701 474-5033



O T H E R  P R O C U R EM E N T  M ETH O D S S U B C O M M IT T E E

co-chairs; Dick Pegues (465— 3672) & Joanne Clark (465-3082)

GOVERNOR Vern Jones MS/0101 465-3616

ADMINISTRATION Bob Schofield 
Judy Burke 
Gard Bader

MS/0210
MS/0210
MS/0210

465-2250
465-2277
465-2277

COMMERCE Royce Lowe Box D MS/0800 465-2508

C&RA Roger Foisy Box BC MS/2100 465-4708

CORRECTIONS Al Szepanski Box T MS/2000 465-3376

EDUCATION Pat Young 
Steve Messing

Box F MS/0500 465-2814
465-2852

DEC Did not submit name

FISH & GAME Jerrv White 
Beverly Reaume

MSI 100 
MS 1100

465-4130
465-4120

HEALTH & SOCIAL Joanne Clark 
Deborah Smith 
David Bruce

MS0600
MS0600
MS0600

465-3082
464-3370
465-3090

LABOR John Stark MS70 0 465-2200

LAW Dick Pegues 
Bob Meiners 
Tom Judson

MS0300
MS0300
MS0300

465-3672
465-3672
465-3672

MILITARY AFFAIRS Jerry Bowen 3601 C St.#620 
Anchorange 99503

249-1375
249-1179

NATURAL RESOURCES Chris Rutz Box M Jnu 99811 465-2421

PUBLIC SAFETY Sid LaMonica Box N MS/1 200 465-4328

REVENUE Ervin B. Jones Box SA-MS0400 465-2313

TRANSPORTATION Daniel F. Malick 
Loren Rasmussen

Box Z-MS2500 
Box Z-MS2500

465-3911
465-2951

UNIVERSITY Barbara Peters 

Fred King

814C Gruening Bid 
Fbks 99775-5640 
3356 College Road 
Fbks 99701

474-7468

474-5033



C O M P E T IT IV E  S E A L E D  P R O P O S A L  S U B C O M M IT T E E

co-chairs: Daniel F. Malick (465-3911) & Earnie Greek (465-4120) 
staff: Department of Transportation TBA

GOVERNOR Vern Jones MS/0101 465-3616

ADMINISTRATION Bob Saviors 
Judy Burke 
Gary Bader

MS/0210 
MS/0210 
MS/0210

465-2250
465-2277
465-2277

COMMERCE did not submit name

C&RA Roger Foisy MS/2100 465-4708

CORRECTIONS Chuck Fry MS/2000 465-3376

EDUCATION Steve Hole 810 W. 10th St. 
Juneau, AK

465-2800

DEC Bill Publicover 465-2676

FISH & GAME Earnie Greek 
Beverly Reaume

MS 1100 
MSI100

465-4120
465-4120

HEALTH & SOCIAL Joanne Clark 
Joe Betit 
Newton Chase 
Frank Hickey

MS0600 
MS0600 
MS0600 
MS 060 0

465-3082
465-3082
465-3037
465-2102

LABOR John Stark MS0700 465-2200

LAW Dick Pegues 
Bob Meiners 
Tom Judson

MS 0 300 
MS0300 
MS0300

465-3672
465-3672
465-3672

MILITARY AFFAIRS Did not submit a name

NATURAL RESOURCES Chris Rutz Box M Jnu 99811 465-2421

PUBLIC SAFETY Sid LaMonica Box N, MS/1200 465-4328

REVENUE Ervin B. Jones Pouch SA-MS0400 465-2313

TRANSPORTATION Daniel F. Malick 
Loren Rasmussen

Pouch Z-MS2500 
Pouch Z-MS2500

465-3911
465-2951

UNIVERSITY Barbara Peters 814C Gruening Bid 
Fairbanks 99775-

474-7468
5640

Fred King 3356 College Road 
Fairbanks 99701 474-5033
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S E C , 36.30.170 <d>
Page 13-1 inc.* 20 
Whgn the lowest responsible apd responsive bid HxewedH

fynds by less thc2n~sy, the bidder may Ii'~"'«i7wcgfil the 
SBBSCtyi'ity to r educe their bid eri.ce to iguaj. V5vaii3Ul.fi 
fyQdi.nQi.dlX Qthor terms and conditions remaining the paige as 

IjklDS SCi9lQ§i in\ -,-ati.gn to bid..

S E C . 3 6 . 3 0 . 3 0 0 (a)
Pa g e  17-line 26-27 
...the authority to make the determination required by thin 
section may be rielgQAted to tfte Commissioner nf the 
6«EQt!f(QSD.t of I'ranoEicjrtaiiQn and Public Facil iti.es and the 
  _______ of the University of Alaska fNOT HE L»ll'i.E‘GA7ED!l

In order of preference

1) 36.30.9^0, <4) & <51 delete entirely

2) 36.30.540. (4) . a list; of procunemc’nts made under this 
sectiijn [CHAPTER!...
36.30.540.(5) a list of procurements made under this 
SEQ.tign CCHAPTER3 . . .

3) 36.30.540.(4).a list of procurements made underithis
t3ri3Qj_Qg 3 6 ^ 3 0^190jand bv competitive sealed bids 

yQder this chapter... /

36.30.540.<51 a list of procurements made under^this 
s e c t i g n j . A B  3 ^ A 2 Q f i . i 2 f i a . § Q B  by c o m p e t i t i v e  s c ? a l _ e d  b i d s

JiQdec: this chapter...
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P atrick N l. Rodey SUasfea H>tate legislature
p l i ' I ' l i .  S t « . .  III

Hutch V 
lime.in. Al.i*k.i ! lOOiUhiPTITS e n a t e

March 6, 1986

Ms. Marsha Trump
O f f i c e  o f  S en a to r  Ted S tevens
U.S. Sena te
Sena te  H a r t  O f f i c e  B u i ld in g  
Room 522
Washington, D.C. 20510

Dear Ms. Trump-
Pu r s u a n t  to  our t e l e p hon e  c o n v e r s a t i o n  o f  e a r l i e r  today ,  e n c lo s e d  p l e a s e  

f i n d  th e  f o l l ow in g :  a copv of SB 341 c l i p p e d  a t  th e  r e l e v a n t  s e c t i o n s ;  
th e  A la ska  Supreme Court d e c i s i o n  in  ASHA'v. D ixon , 496 P . 2d 649 (1972); 
and a June 9,1983 A t to rn ey  G e n e r a l ' s  o p in io n  c o n s t r u i n g  AS 18.55.110 to  
exempt ASHA from th e  r e q u i r em en ts  o f  A la ska  law i f  compliance would 
j e o p a r d i z e  i t s  f e d e r a l  fund ing .

I hope t h e s e  oocuments a r e  r e s p o n s iv e  to  your conce rn s .  I f  I can 
be o f  any f u r t h e r  a s s i s t a n c e  to  you, p l e a s e  do n o t  h e s i t a t e  to  c a l l  me.

Re: S t a t u s  o f  ASHA unde r  A la ska  SB 341

Very t r u l y  yours ,

Suzanne S. La P i e r r e  
Sena te  J u d i c i a r y  Counsel
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SB 341: State Procurement Practices 
March 6, 1986, Page 2________________

I « F  G i '8 6  1 2 = 1 0  h C P  2ND JU D  D IS T  F 0 X 2 7 6 - 6 3 4 2

This ’anguage 1s analagous to AS 22.20.037 relating to court system personnel 
rules, which provides:

(a) Judicial employees shall be employed subject to classification and wage 
plans based on the merit principle and adopted to the special needs of 
the judiciary, as determined by the administrative director of courts. 
Except as otherwise provided by law, all employees of the Alaska court 
system and the Judicial Council are subject to the general state laws 
regarding leave, retirement and travel,"

A separate page containing these proposed amendments is attached.

KF/kl
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Memorandum Alaska Court System

T O :  |“A r t h u r  H. S n o w d e n ,  I I  A d m i n i s t r a t i v e  D i r e c t o r
D A T E  : M a r c h  6 ,  1 9 8 6

F R O M K a r l a  L .  F o r s y t l r e ^ - ^ /  y  - f r n  s u b j e c t :  S B  3 4 1  -  S t a t e  P r o c u r e m e n tS t a f f  C o u n s e l  **O i 4 - P r a c t i c e s
I have reviewed the latest work draft (dated February 26, 1966) of SB 341.

As you know, I worked closely with court system purchasing staff over the past 
two years to develop comprehensive procurement guidelines for the court system 
based on the Model Procurement Code. Although the guidelines reflect the 
Code's competitive principles, they have been drafted to accommodate the 
specific needs of the judiciary as a separate branch of government.

I am concerned that passage of SB 341 would require revision of the guidelines 
we worked so hard to develop. This concern 1s based upon two provisions of SB 
341. Section 1 (2) (page 1, line 14) states that one of the purposes of the 
act is to make as consistent as pussible the procurement practices among the 
branches of state government. Additionally, under proposed section 36.30.030 
(page 5, lines 16-20) the court system is required to adopt its own procedures 
which must be substantially equivalent to the procedures described in SB 341.

Court system guidelines do not deviate 1n spirit or coi'*ept from the proposed 
legislation. However, many details have been drafted with the needs of the 
judiciary in mind, and therefore differ from the proposed bill. I am 
concerned that court system procedures will be challenged on the grounds that 
they are not "substantially equivalent" or "as consistent as possible" with 
executive branch practices.

suggest the following amendments:

Change section 
the act is to:

1, ’paragraph (2) to provide that one of the purposes of

"establish consistent 
government".

procurement principles for all branches of state

2. Change proposed section 36.30.030 to provide:

The administrative director shall adopt procedures to govern the 
procurement of supplies, services, professional services, and 
construction by the judicial branch, Procedures must be based on the 
competitive principles established under this act, and shall be adapted 
to the special needs of the judiciary as determined by the administrative 
director of courts.



March 3, 1986

The Honorable Pat Rodey 
Senator
Alaska S'- .e Senate 
P.O. Sox V 
Juneau, AK 99811

Re: SB 341

Dear Senator Rodey:

I would like to thank you, as Chairman of the Senate Judiciary 
Committee, and the other committee members for receiving our com­
ments on the State Procurement Code. As the written transcripts 
of last week's testimony will not be available for the commit­
tee's review before this week's action on the bill, I wanted to 
reiterate our request for exemption from this legislation. The 
bill, as proposed, will substantially impact the Alaska State 
Housing Authority (ASHA) in the following areas:

1. Increase the duration of vacancies between tenant occu­
pancy to insure new State procedures are being followed;

2. Create a corresponding increase in waiting lists for 
public housing, as tenants will not be moved into vacated 
units as rapidly as they now are;

3. Reduce federal fundn to ASHA based on intricate funding 
formulas that consider vacant unit turnover and occu­
pancy levels;

4. Require increased personnel in management, maintenance 
and accounting for which the federal government will not 
pay;

5. Jeopardize ASHA's status as a "public housing authority" 
for continued receipt of federal funds at a time of 
federal cutbacks. These funds will revert to Seattle, 
Portland or San Francisco rather than stay in Alaska.

Committee members are urged to read the attached letter from the 
Legislature's own auditors in regard to ASHA wherein the separate 
status of this agency is noted. To maintain ASHA other than as a 
separate legal entity of the State will cause jeopardy to federal 
housing funds and severely limit our abilities to leverage 
monies.

T E L E P H O N E  (90 7) 5 6 2 - 2 8 1 3 B O X  1 0 0 080 A N C H O R A G E .  A L A S K A  9 9 5 1 0
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Application of the exemption afforded by ASHA's present enabling 
legislation (AS 18.55.110) has been significantly narrowed by 
opinion of the Attorney General dated June 9, 1983. Under this 
opinion, ASHA would be required to get a case-by-case exemption 
for each procurement made under any one of the several HUD-funded 
housing programs administered by ASHA. Unless HUD policies, when 
in conflict with state law, are recognized as controlling, ASHA's 
ability to provide housing services within the state will be 
limited to the state funding available through the Department of 
Community and Regional Affairs or other state-supported housing
programs. We also fear that, absent specific exemption under SB
341, the already limited application of AS 18.55.10 will become 
unavailable under the doctrine of repeal by implication since the 
Procurement Bill specifically gives precedence to federal law and 
regulation only.

We think that the responsible public policy position in this
matter is to exempt ASHA from this bill.

Sincerely,

ALASKA STATE HOUSING AUTHORITY

Barbara Morse-Quinn 
Executive Director

BMQ/smr

Enclosure

cc: Senate Judiciary Committee Members
ASHA Board Members
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BUDGET AND AUDIT COMMITTEE

AUDIT DIVISION  
POUCH W
JUNEAU. ALASKA 99811-3300.. E C E I V E D  

ASHA
February 25, 1986 FEB 2 3  3 8

Mr. Wayne 1. Tucker 
O f f i c e  o f  I n s p e c t o r  Genera l  
Western Reg iona l  O f f i c e  
P.O. Box 5400 
Albuquerque, KM 87115

R oum  < 7  /‘c .- —̂  
1 .  / ;

Dear Mr. Tucke:
In your Feb ruary  14, 1986 l e t t e r ,  you i n q u i r e d  about the 
a u d i t  coverage  o f  c e r t a i n  f e d e r a l  funds expended by the 
Alaska Department o f  Commerce and Economic Development 
(DCED). S p e c i f i c a l l y ,  your conce rns  c e n t e r e d  around Alaska 
S t a t e  Housing A u th o r i t y  (ASHA) which i s  an independen t ,  
q u a s i- c o rp o r a t i o n  t h a t  i s  r e l a t e d  to  DCED on ly  in  an ad ­
m i n i s t r a t i v e  way as s p e c i f i e d  by S t a t e  s t a t u t e .  Because 
o f  t h i s  o p e r a t i o n a l  s e p a r a t i o n ,  we exc lude  ASHA from our 
S t a t e  Department a u d i t  o f  DCED.
A p u b l i c  a c coun t in g  f i rm  a u d i t s  ASHA o f  which you have r e ­
ce ived  a copy o f  t h e i r  1984 combined f i n a n c i a l  s t a t em en t s .
The a u d i t o r ' s  o p in io n  r e f e r e n c e s  a scope e x c lu s io n  which 
in c l u d e s ,  "and c e r t a i n  f e d e r a l l y  s u b s i d i z e d  a c t i v i t i e s . "
This e x c l u s i o n  r e l a t e s  to  f e d e r a l l y  s u b s i d i z e d  Department 
o f  Housing and Urban Development (HUD) programs r e f e r e n c e d  
in  Note 1 to  the f i n a n c i a l  s t a t em e n t s .
The HUD programs a r e  a u d i t e d  by th e  same p u b l i c  a ccoun t ing  
f i rm  (Coopers and Lybrand) b u t  a r e  done so on a two-year 
c y c le .  The l a s t  a u d i t  r e p o r t  we r e c e i v e d  by t h i s  o f f i c e  was 
f o r  the two y e a r s  ended 3/31/84, and e n t i t l e d  "Examination 
o f  F i n a n c i a l  S ta tem en ts  and Supp lemen ta ry  Data of: Annual
C o n t r i b u t i o n  C o n t r a c t s ,  P r e l im i n a r y  Loan C on t r a c t ,  S e c t io n  8, S-014E."
I f  you h a v e n ' t  r e c e i v e d  a copy o f  t h i s  r e p o r t ,  I would 
sugg e s t  you c o n t a c t  Mr. P au l  H a r r i s  o f  ASHA. Fur thermore,  
you may c o n s i d e r  c o n t a c t i n g  HUD d i r e c t l y  r e g a r d i n g  f e d e r a l  
compliance a u d i t  coverage  o f  ASHA.



Mr. Wayne Tucker -2- Feb ru a ry  25, 1986

*

I f  we can be o f  f u r t h e r  a s s i s t a n c e ,  f e e l  f r e e  to c o n t a c t  me
S i n c e r e l y ,

Merle R. Jprfson
Deputy L e g i s l a t i v e  Aud i to r
D iv i s i o n  o f  L e g i s l a t i v e  Audit

cc: Paul H a r r i s ,  ASHA
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MEMORANDUM
T0 The Honorab le  J im Robison 

Commissioner 
Department o f  Labor

f r o m  Norman C. Gorsuch 
Attorney., Genera l

By: Jo n a th an  B. Rub in i
A s s i s t a n t  A t to rn e y  Gene ra l  
Government A f f a i r s  - Juneau

State of AlaSka'VED
ASHA

(

DATE  

F ILE N O  

TE L EPH O N E  NO: 

SUB JECT .

June 9, 1983 JUjll3 ’83 
_________366-625-33 

465-3600 RoutsA p p l i c a b i l i  tj, o f  
T i t l e  36 tq 
(AS 18.55.:

You have asked  whe th e r  AS 18.55.110 g e n e r a l l y  exempts 
th e  A laska  S t a t e  Housing A u th o r i t y  (ASHA) from th e  p r e v a i l i n g  
wage r e q u i r em en t s  o f  th e  L i t t l e - D a v i s  Bacon Act, AS 36.05. And, 
i f  AS 18.55.110 p ro v id e s  on ly  a p a r t i a l  exemption, you a l s o  ask 
whe the r  T i t l e  36 a p p l i e s  t o  t h e  p ro p o s a l  to  c o n s t r u c t  40 u n i t s  o f  
s e n i o r  c i t i z e n  hou s ing  in  F a i r b a n k s .

I

We have p r e v i o u s l y  op in ed  t h a t  ASHA i s  a " s t a t e  agency" 
w i t h i n  th e  ambit  o f  T i t l e  36. 1981 I n f .  Op. A t t ' y  Gen. (Sept.
22; J66-473-81). See a l s o  A laska  S t a t e  Housing A u th o r i t y  v.
D ixon , 496 P . 2d 649 (Alaska 1972). As you n o te ,  th e  p r i o r  o p in ­
io n  d id  n o t  a d d re s s  AS 18.55.110, which p ro v id e s :

COOPERATION WITH AND AID OF FEDERAL GOVERN­
MENT. The a u t h o r i t y  may do a l l  t h i n g s  n e c e s ­
s a r y  o r  d e s i r a b l e  to  c o o p e r a t e  w i t h  o r  a c t  as 
a g e n t  f o r  t h e  f e d e r a l  government, o r  t o  s e ­
cu re  f i n a n c i a l  a i d  f o r  hou s ing  p r o j e c t s  f o r  
v e t e r a n s  o f  World War I I  and o t h e r  c i t i z e n s  
o f  th e  s t a t e ,  p r o v id e d  t h a t  t h o s e  p r o j e c t s  
may n o t  be u n d e r t a k e n  u n l e s s  an a c u t e  s h o r t ­
age o f  hou s ing  e x i s t s .  With r e s p e c t  to  tho se  
p r o j e c t s ,  t h e  a u t h o r i t y  may n o t  be s u b j e c t  to  
l i m i t a t i o n s ,  r e s t r i c t i o n s  o r  r e q u i r em en t s  o f  
o t h e r  laws, ex cep t  t h o s e  r e l a t i n g  to  land  
a c q u i s i t i o n ,  p r e s c r i b i n g  o r  l im i t i n g  th e  p r o ­
c edu re  o r  a c t i o n  to  be t a k en  i n  t h e  d eve lop ­
ment o r  a d m i n i s t r a t i o n  o f  any b u i l d i n g s ,  
p r o p e r t y ,  p u b l i c  works, u n d e r t a k i n g s  o r  p r o j ­
e c t s  o f  m un ic ip a l  o r  p u b l i c  c o r p o r a t i o n s  o r  
a g e n c i e s  o f  th e  s t a t e .

02-001A IR p v  IO/7A1
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I t  i s  our  view t h a t  AS 18.55.110 shou ld  n o t  be i n t e r ­
p r e t e d  in  so b road  a f a s h i o n  as to  r e n d e r  s t a t e  law i n a p p l i c a b l e  
i n  a lmos t  any i n s t a n c e  where f e d e r a l  funds a r e  a p p l i e d  toward the 
development o f  a p r o j e c t .  Though n o t  e x p l i c i t l y  a d d r e s s s i n g  the  
scope o f  AS 18.55.110, the  Dixon c o u r t  s t a t e d  t h a t  t h e r e  i s  "no 
e x p re s s  e x c lu s i o n  o f  ASHA from th e  APA." 496 P . 2d a t  651. Con­
s e q u e n t l y ,  i n t e r p r e t i n g  AS 18.55.110 to  p ro v id e  a g e n e r a l  ex ­
emption i s  n o t  e a s i l y  r e c o n c i l a b l e  w i th  t h e  a n a l y t i c  framework in 
D ixon . Fu r th e rmo re ,  b a s i c  t e n e t s  o f  s t a t u t o r y  c o n s t r u c t i o n  r e ­
q u i r e  an i n t e r p r e t a t i o n  o f  AS 18.55.110 which harmonizes  AS
18.55.110 and T i t l e  36. We n o te ,  i n  t h i s  r e g a rd ,  t h a t  th e  d e f i ­
n i t i o n a l  scope of th e  L i t t l e  Davis-Bacon Act, s e t  o u t  a t  AS 
36.95.010, was amended as r e c e n t l y  as 1978, presumably w i th
knowledge t h a t  AJHA had been c o n s i s t e n t l y  v iewed as a " s t a t e  
a g e n c y . "

R a the r  th a n  p r o v id i n g  a b road  exemption s imp ly  because  
a p r o j e c t  r e c e i v e s  f e d e r a l  a s s i s t a n c e ,  we b e l i e v e  th e  more p ro b a ­
b l e  l e g i s l a t i v e  i n t e n t  was t o  p ro v id e  an e x p l i c i t  s t a t u t o r y  ex ­
emption i n  i n s t a n c e s  where th e  a p p l i c a t i o n  o f  s t a t e  law would
j e o p a r d i z e  th e  r e c e i p t  o f  f e d e r a l  a s s i s t a n c e .  (An ana lagous
s t a t u t o r y  exemption i s  e s t a b l i s h e d  under  AS 35.15.040.) By th e  
s t a t u t e ' s  own te rms,  th e  focus  o f  th e  exemption i s  " t o  s e cu re  
[ f e d e r a l ]  f i n a n c i a l  a i d  f o r  hou s ing  p r o j e c t s . "  I f  t h e  r e c e i p t  o f  
f e d e r a l  a s s i s t a n c e  i s  n o t  s u b s t a n t i a l l y  im pa i r ed  by th e  a p p l i c a ­
t i o n  o f  s t a t e  law, t h e r e  would seem to  be no b a s i s  f o r  the  ex ­
emption .  In  many i n s t a n c e s ,  s t a t e  o r  l o c a l  law can app ly  con cu r ­
r e n t l y  w i th  f e d e r a l  law. The r e s t r i c t e d  i n t e r p r e t a t i o n  o f  AS
18.55.110 i s  t h e r e f o r e  c o n s i s t e n t  w i t h  the  g e n e r a l  r u l e  t h a t  f e d ­
e r a l  law need be e x c l u s i v e  on ly  where the- a p p l i c a t i o n  o f  o t h e r  
law would thw a r t  th e  o b j e c t i v e s  o f  f e d e r a l  law. See U.S. Const, 
a r t .  IV.

C l e a r l y ,  AS 18.55.110 p ro v id e s  an exemption whenever 
f e d e r a l  law r e q u i r e s  t h e  p reemp t ion  o f  s t a t e  o r  l o c a l  laws. The 
more d i f f i c u l t  i n q u i r y  i s  whe the r  th e  exemption ex tend s  to  tho se  
i n s t a n c e s  where th e  f e d e r a l  p reemp t ion  i s  n o t  l e g a l l y  mandated, 
b u t  where ASHA i s  n o t i f i e d  t h a t  f e d e r a l  fund ing  would n o n e t h e l e s s  
be j e o p a r d i z e d  were s t a t e  o r  l o c a l  law a p p l i c a b l e .  We b e l i e v e  
t h a t  th e  ab sence  o f  an e x p l i c i t  s t a t u t o r y  o r  r e g u l a t o r y  b a s i s  
r e q u i r i n g  t h e  exemption o f  s t a t e  o r  l o c a l  law does n o t  n e c e s s a r i ­
l y  p r e c lu d e  th e  a p p l i c a b i l i t y  o f  AS 18.55.110. To impose the  
s t a t u t o r y  exemption on ly  where a p reemp t ion  o f  s t a t e  o r  l o c a l  law 
i s  e x p l i c i t  would b e l i e  th e  p l a i n  l e g i s l a t i v e  i n t e n t  t o  promote t h e  r e c e i p t  o f  f e d e r a l  funds .  Indeed ,  to  r e a d  th e  exemption to  
app ly  on ly  where f e d e r a l  funds p reempts  s t a t e  o r  l o c a l  law, the  
c o n s t i t u t i o n a l  p r e r e q u i s i t e  would r e n d e r  AS 18.55.110 s u p e r f l u ­
ous.  Consequen t ly ,  we i n t e r p r e t  AS 18.55.110 as exempting the
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a p p l i c a t i o n  o f  s t a t e  o r  l o c a l  law when a f e d e r a l  fund ing  e n t i t y ,  
p r o p e r l y  e x e r c i s i n g  i t s  d i s c r e t i o n ,  n o t i f i e s  ASHA in  w r i t i n g  t h a t  
th e  r e c e i p t  o f  f e d e r a l  funds would be j e o p a r d i z e d  were s t a t e  or 
l o c a l  law deemed a p p l i c a b l e .  Moreover, to  a s s u r e  th e  c o o rd in a t e d  
imp lemen ta t ion  o f  s t a t e  law, we would s u gg e s t  t h a t  ASHA p rov id e  a 
w r i t t e n  r e p o r t ,  which i n c l u d e s  th e  r a t i o n a l e  and e v i d e n t i a r y  b a ­
s i s  f o r  i n v o c a t i o n  o f  th e  s t a t u t o r y  exemption, to  th e  s t a t e  agen ­
cy r e s p o n s i b l e  f o r  the  en fo rcemen t  o r  imp lemen ta t ion  o f  th e  s t a t e  
law in  d i s p u t e .

I I
S ince we i n t e r p r e t  AS 18.55.110 to  p rov id e  on ly  a l im ­

i t e d  exemption, we n e x t  a d d re s s  whe the r  T i t l e  36 wage s t i p u ­
l a t i o n s  shou ld  app ly  to  th e  F a i rb ank s  f a c i l i t y .

The p roposed  p r o j e c t  budge t ,  which d id  no t  in c lu d e  the 
c o s t  o f  T i t l e  36 wages, e s t im a t e d  t h a t  th e  co s t  to  p ro v id e  th e  AO 
u n i t s  o f  e l d e r l y  hous ing  i n  F a i rb ank s  would be $4,492,010. Of 
t h a t  amount, fo u r  m i l l i o n  d o l l a r s  i s  to  be o b t a in e d  th rough  a 
g r a n t  from th e  Department o f  Community and Reg iona l  A f f a i r s
(DCRA) _1/, and th e  b a la n c e  from f e d e r a l  funds p rov id ed  by th e
Un i ted  S t a t e s  Department o f  Housing and Urban Development (HUD). 
In  a d d i t i o n  to  the  l im i t e d  f e d e r a l  a s s i s t a n c e  a v a i l a b l e  to pay 
t h e  c o n s t r u c t i o n  c o s t s ,  th e  comple ted  p r o j e c t  q u a l i f i e s  f o r  a 
s u b s t a n t i a l  o p e r a t i o n  sub s idy  from HUD. (HUD's r e n t  s ub s idy  p r o ­
gram s u b s i d i z e s  over  a 40-year p e r i o d  th e  d i f f e r e n c e  between a 
f i x e d  p e r c en tag e  o f an e l i g i b l e  t e n a n t ' s  income and th e  f a i r  mar­
k e t  r e n t a l  v a lu e .)

We a r e  a d v i s e d  by th e  a r e a  o f f i c e  o f  HUD t h a t  t h e i r  
c u r r e n t  program to  promote t h e  development and o p e r a t i o n  o f  s e ­
n i o r  c i t i z e n  f a c i l i t i e s  does n o t  impose an a b s o l u t e  c e i l i n g  on 
p r o j e c t  c o s t s .  We a r e  f u r t h e r  a d v i s e d  t h a t  HUD does n o t  a s s e r t  
t h a t  the  f e d e r a l  p r e v a i l i n g  wage r e q u i r em en t s  preempt s t a t e  law. 
T y p i c a l l y ,  s t a t e  p r e v a i l i n g  wage r e q u i r em en t s  can s u p p l a n t  f e d e r ­
a l  minimum wages on p r o j e c t s  funded in  p a r t  w i th  f e d e r a l  money. 
See 1980 I n f .  Op. A t ty  Gen. (August 21; J66-544-80) ( c i t a t i o n  o f  
r e l e v a n t  S o l i c i t o r  o f  Labor o p in io n  l e t t e r s ) .

In  th e  immediate c o n t e x t ,  however, a n ove l  q u e s t i o n  i s  
r a i s e d  due to  th e  f a c t  t h a t  d i f f e r e n t  typ e s  o f  wage inde  a r e

1/ The DCRA g r a n t  i s  th e  maximum g r a n t  a l lowed  by s t a t e  
r e g u l a t i o n ,  19 AAC 85.092(5).
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r e s p e c t i v e l y  employed by HUD and th e  s t a t e .  HUD p roposes  use of  
a " r e s i d e n t i a l  c o n s t r u c t i o n "  wage ind ex  on th e  F a i rb ank s  p r o j e c t ,  
w h i le  th e  s t a t e  has on ly  a s i n g l e ,  "commerc ia l  c o n s t r u c t i o n "  wage 
index .  While e s t im a t e s  v a ry ,  t h e  e s t im a t e d  c o s t  o f  ap p ly in g  T i t l e  
36 to  th e  Fa i rbank s  p r o j e c t  i s  between $300,000 -- $500,000. By 
l e t t e r  o f  May 11, 1983, as supp lemen ted  by l e t t e r  o f  May 16,
1983, cop ie s  o f  which a r e  a t t a c h e d ,  HUD adv i s e d  ASHA t h a t  i t  w i l l  
n o t  p a r t i c i p a t e  i n  any p r o j e c t s ,  i n c l u d i n g  th e  F a i rb ank s  p r o j e c t ,  
where " e x c e s s i v e "  s t a t e  p r e v a i l i n g  wage r a t e s  app ly .  "E x ce s ­
s i v e , "  h e r e ,  r e f e r s  a t  th e  l e a s t  to  i n s t a n c e s  where the  f e d e r a l  
minimum wage i s  d e te rm ined  by r e f e r e n c e  to  an a p p l i c a b l e  " r e s ­
i d e n t i a l  c o n s t r u c t i o n "  r a t e ,  w h i l e  T i t l e  36 wage r a t e s  r e f e r e n c e  
a "commerc ia l  c o n s t r u c t i o n "  ind ex .  A l l  t h r e e  p r o j e c t s  p lanned  
f o r  c o n s t r u c t i o n  d u r in g  t h e  1983 c o n s t r u c t i o n  sea son  
F a i r b ank s ,  W as i l l a ,  S i t k a  -- p r e s e n t  comparab le d i s c r e p a n c i e s  
between f e d e r a l  and s t a t e  p r e v a i l i n g  wage in d ex e s .

The l e t t e r s  o f  May 11 and 16 i n d i c a t e  t h a t  HUD views 
th e  im po s i t i o n  o f  s t a t e  p r e v a i l i n g  wages e s t a b l i s h e d  under  a 
"commercia l c o n s t r u c t i o n "  in d ex  as  e x c e s s i v e  where a f e d e r a l  
" r e s i d e n t a l  c o n s t r u c t i o n "  index  has been deve loped .  2/ S ince th e  
l e t t e r s  p rov id e  th e  r e q u i s i t e  w r i t t e n  n o t i f i c a t i o n  t h a t  the  r e ­
c e i p t  o f  f e d e r a l  funds would be j e o p a r d i z e d  were T i t l e  36 p r e ­
v a i l i n g  wage r e q u i r em en ts  a p p l i c a b l e ,  ASHA may a s s e r t  th e  e x ­
emption e s t a b l i s h e d  unde r  AS 18.55.110. 3/

2/ We n o t e ,  though, t h a t  HUD's a s s e r t e d  a u t h o r i t y  to  d e c l i n e  
p a r t i c i p a t i o n  i n  an o th e rw i s e  q u a l i f i e d  p r o j e c t  s o l e l y  due to  th e  
a p p l i c a t i o n  o f  what a r e  v iewed as " e x c e s s i v e "  s t a t e  p r e v a i l i n g  
wages i s  n o t  beyond q u e s t i o n .  We have n o t  been d i r e c t e d  to  any 
s p e c i f i c  s t a t u t o r y  o r  r e g u l a t o r y  a u t h o r i t y  t o  in fo rm  th e  
d e t e rm in a t i o n  o f  what c o n s t i t u t e s  an " e x c e s s i v e "  s t a t e  p r e v a i l i n g  
wage. T y p ic a l l y ,  HUD p a r t i c i p a t i o n  i s  l im i t e d  to  th o s e  p r o j e c t s  
which s a t i s f y  d e f in e d  c o s t  l i m i t a t i o n s .  The g e n e r a l  r u l e  in  
A laska i s  t h a t  th e  e l i g i b l e  p r o j e c t  c anno t  exceed $92,200/unit. 
However, s i n c e  th e  F a i r b a n k s  f a c i l i t y  exceeds  th e  $92,200 
l im i t a t i o n ,  even w i t h o u t  th e  T i t l e  36 wages, we b e l i e v e  t h a t  th e  
s t a t e  would be i n  a d i f f i c u l t  p o s t u r e  were i t  to  a rgue  t h a t  HUD 
a c t e d  un re a son ab ly  i n  d e t e rm in in g  n o t  to  p a r t i c i p a t e  i n  th e  
Fa i rb ank s  p r o j e c t  due t o  t h e  a p p l i c a t i o n  o f  " e x c e s s i v e "  s t a t e  
p r e v a i l i n g  wages.
3/ The d i s c u s s i o n  i n  t h i s  o p in i o n  assumes t h a t  HUD's use  o f  
a " r e s i d e n t i a l "  wage index  on t h e  F a i r b a n k s  f a c i l i t y  i s  p rop e r .  
Whether i t  i s  a p p r o p r i a t e  to  employ a " r e s i d e n t i a l "  wage index



Hon. Jim Robison, Commissioner
366-625-83

June 9, 1983 
Page 5

Our f i n a l  o b s e r v a t i o n  i s  t h a t  the  q u e s t i o n  o f  whe the r
T i t l e  36 wage r a t e s  app ly  to hou s ing  p r o j e c t s  which a r e  j o i n t l y  
funded by Loth the  s t a t e  and HUD r a i s e s  a myr iad o f  complex l e g a l  
and p o l i c y  conce rn s .  U n f o r t u n a t e l y ,  as long as t h e r e  remains a 
b road  d i s c r e p an cy  between th e  p r e v a i l i n g  wage r a t e s  e s t a b l i s h e d  
by the  d i f f e r e n t  s c a l e s ,  and as  long as the  HUD program does n o t  
impose a r t i c u l a b l e  c o s t  l i m i t a t i o n s ,  t h e r e  can be no c l e a r  and 
d e c i s i v e  l e g a l  r e s o l u t i o n .  U l t im a t e l y ,  i t  i s  a p o l i c y  d e c i s i o n  
whe the r  to  i n s i s t  t h a t  T i t l e  36 a p p l i e s ,  and to r i s k  t h e  d e n i a l  
o f  f e d e r a l  a s s i s t a n c e .  We do n o t e ,  though, t h a t  were th e  s t a t e  
to  e s t a b l i s h  a " r e s i d e n t i a l  c o n s t r u c t i o n "  wage r a t e ,  t h e  p r o s p e c t  
o f  con t inu ed  c o n f l i c t  would be s u b s t a n t i a l l y  d im in i sh ed .

I f  we can be o f  f u r t h e r  a s s i s t a n c e ,  f e e l  f r e e  to  c a l l .
JBR/jb
cc: Richard Lyon, Commissioner

Department o f  Commerce and Economic 
Development

Kevin Bruce 
Sp ec ia l  A s s i s t a n t  
O f f ic e  o f  th e  Governor

Genera l Counsel, ASHA
Susan Olsen 
Area-Counsel, HUD
Bob Landau
A s s i s t a n t  A t to rney  Gene ra l  
Anchorage

3/ (continued)
to  a fo u r- s to ry  f a c i l i t y  w i t h  an e l e v a t o r  b u i l t  to  commercia l 
s p e c i f i c a t i o n s ,  as we are. a d v i s e d  i s  d e s c r i p t i v e  o f  th e  F a i rb an k s  
f a c i l i t y ,  i s  beyond t h e  scope o f  t h i s  o p in io n .  ASHA, o f  cou r s e ,  may pursue wha teve r  a d m i n i s t r a t i v e  o r  j u d i c i a l  avenues a r e  
a v a i l a b l e  to  r a i s e  t h i s  i s s u e .  I f  ASHA were to  pu rsu e  a r ev iew  
o f  th e  wage d e t e rm in a t i o n ,  d u r i n g  t h e  pendency o f  th e  rev iew ,  i t  
would be im po s s ib le  to  a s s e s s  whe the r  th e  exemption a f f o r d e d  
under  AS 18.55.110 i s  a p p l i c a b l e .

J u l i a  Tucker
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1 IN THE SENATE BY THE FINANCE COMMITTEE

2 CS FOR SENATE BILL NO. 204 (Finance)

3 1. THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to contracts for architectural,

7 engineering, and land surveyirg services; and provid-

3 ing for an effective date."

‘J 3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASK a .

10 * Sec- ion 1. AS 36.'JO is amended by adding a nev section co read;

11 Sec. 36.90.100. COMPLIANCE OF CONTRACTS V. LTH PROFESSIONAL REGIS -

12 TRATION REQUIREMENTS. The state or a political subdivision of the

13 state may not award a contract for architecture L, engineering, or land

14 survey»ng services to

15 (1) ?n individual who is not registered unier AS 08.48 co

16 perform Che arci iteccural, engineering, or land surveying services

17 required by the contract;

18 (2) a partnership that is not qualified under AS 08.48.251

13 to provide the architectural, engineering, or land surveying services

20 required by the contrrct; or

21 (3) a corporation that is not authorized under AS 08.48.241

22 to offer the architectural, engineering, or laid surveying services

23 required by the contract.

24 "  Sec. 2. AS 36.98 is amended by adding a new section to read:

25 Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING

26 CONTRACTS. (a) Notwithstanding the provisions of AS 36.98.010(3) and

27 36.98 040, a state agency shall negotiate a contract with the uost

28 qualicied and suitable firm or person of demonstrated competence for

23 architectural, engineering, or land surveying services. The state

-1- CSSB 204(Fin)



agency shall award a contract for those services at fair and reason­

able compensation as determined by the state agency, after considera­

tion of the estimated value of the .ervices to be rendered, and the 

scope, complexity, and professional nature of che services.

(b) If n 2 gotiatio-.s with the most qualified and suitable firm or 

person under ( i) of this section are not successful, the state agency 

shall negotiat a contract with other qualified persons or firms of 

demonstrated cjmpetence, in order of public ranking. The state agency 

.nay reject all or part of a proposal.

(c) This section loes not apply to contracts awarded in a situa­

tion of public necessit • if the person responsible for execution of 

the contract on behalf f the state agency certifies in writing chat a 

situation of public nec ssity exists.

(d) N'otwithscandiug the ether provyiniojis of this section, a

:cnce agency may i n d u c e  price as ^^xactor in selecting irchitectural, 

engineering, and land surveying services when, in the jiJgment of the 

state agency, the serv: :es required are repetitious in i a t u r  and the 

scope, nature, and amou it of services required are suf-f-ircxeTytrfy'-̂ d e­

fined by measurable and objective standards to reasonably enable firms 

and individuals making • roposals to compete with a clear understanding 

and interpretation of t ce services required. In order to include 

price as a factor in selection, the state agency shall involve -n the 

evaluation of the proposals at least one person who is registered in 

the state to perform the architectural, engineering, or land surveying 

services that are the piimary services to be provided by the contract.

(e) This section does no: apply to a contract that incorporates 

both design and constiu.ction services.

Sec. 3. Thi: Act applies to requests for bids or proposals tor archi­

tectural, engineering, m d  land surveying services issued after the

CSSB 2CK*(F i n )



effective date of this Act.

* Sec. 4. This Act takes effect immediately in accordance with AS 01 

10.070(c).

-3- CSSB 2 0 4 (Fin



CS FOR SENATE RILL NO. 341 (JUDICIARY) 

WORK DRAFT (COOK 2-27-R6) 

AMENDMENTS

Those submitting:

Department of Administration
Department of Community and Regional Affairs
Department of Fish and Game
Department of Health and Social Services
Department of Labor
Department of Natural Resources
Department of Transportation and Public Facilities





Department of Administrati on comments 
CSSB-341 (Coot:; 2/27/86)

S E C .36.30.050. < d )
Page 7-line 20
...list ana the department shall -furnish names of Alaskan 
2 §Qdors on a rotating basis from the list in response to each 
request.

S E C . 36. 30.110. (a 
Page 10-line 6
... recei v e d , p u r c h a s e  descri p t i o n ,and a description of all 
contractual terms and conditions applicable to the 
p r o c u r e m e n t .

S E C .36.30.230.
P'age 18-line 6
CCONTRACT IS AWARDED J not ice of intent to award .is issued.

S E C .36.30.320. (e )
Page 21-line 15
Notices shall be CMAILED3 provided to those active 
prospective contractors on the appropriate list maintained 
under AS 36.30.050 designated by the commissioner.

SEC. 36. .30. 540. (4) 4c (5)
Page 29-line 7
*4)a list of procurements made under this chapter^except 
those made under •56i.30i 3 2 o i from o u t -of-state sources during 
the previous two fiscal years together with the total number 
of procurement contracts entered into during that period with 
out-of-state contract' r s  ,d the total value of these 
contracts;and
(5) a list of procu' erne,its made under this chapterj_excej2t 
those made under 36_u3 0 ;_320i from i n — state sources during the 
previous two fiscal years together with the total number of 
procurement contracts entered into during that period witn 
IQ-state c o n t r a c t o r s  and the total value ot these contracts.





DEPARTMENT OP COMMUNITY AND REGIONAL AFFAIRS
CSSB 341 PROCUREMENT BILL 

AMENDMENTS

Page 51, Line 5-11,
Delete all material.
Renumber subsections.

Page 52, Lines 26-29,
Page 53, Lines 1-3,
Delete all material and insert:

"(10) "GRANT" An agreement between a -State agency and an 
entity which is typically not organized for profit (e.g., 
municipal corporation, non-profit corporation, tribal 
organization organized under the Indian Reorganization 
Act, traditional councils) and wnich typically represents 
a public interest group (e.g. community, region). The 
agreement provides for the performance of a public purpose 
which is primarily for the direct benefit to the people 
which the grant recipient represents. The State gains 
only indirectly through the benefit derived by the 
community or region.

In certain cases, State grants may be made to individuals 
and entities organized for profit. Further, grants may be 
made for purposes whicn result in some private benefit to 
an individual or entity. However, those types of grants 
will also have a significant public purpose as defined by 
law or legislative intent."

Page 72, Lines 20-21,
Delete all material after the word "allocation".

Page 78, Lines 6-8,
Delete all material.

Page 87, Lines 20-29,
Delete all material.





n m i — n a n — m i miinwaa— i

DEPARTMENT Fish and Game

CSSB341 PROCUREMENT BILL 

AMENDMENTS

Section 36.30.050 
Page 7
Lines 13, 14, 15

Section 36.30.050. LIST OF CONTRACTORS. (c) The lists 
[may] shall be used by the chief procurement officer or an 
agency when issuing invitations to bid or requests for 
proposals under this chapter. The lists may be used by the 
Legislative Council, the court system, and the Alaska Railroad 
Corporation.

(d) The lists [shall] may be used [in providing notice of 
intern:] to make a small procurement [. A procurement officer 
who intends to make a procurement] under AS 36.30.320^ [shall 
request names from the appropriate 1:' st and the department 
shall furnish names on a rotating basis from the list in 
response to each request.]

Section 36.30.100 
Page 9
Lines 26, 27

Section 36.30.100. GENERAL POLICY. (a) Except as
otherwise provided in this chapter, or unless specifically 
exempted by law, an agency contract shall be awarded by 
competitive sealed bidding.

(b) Competitive sealed bidding is not required

(1) when the commissioner determines in writing that 
food, clothing, or medical supplies, or materials for use in 
laboratory or medical studies may be purchased otherwise to the 
best advantage of the state?

(2) when rates are fixed by law or ordinance;

(3) for the purchase of products or services 
manufactured or provided by an employment program?

(4) for the purchase of products or services 
provided by the correctional industries program established 
under AS 33.32?

(5) for professional services; [or]

(6) for concessions operated on state property [.] ±



Page 2.
(7 ) for aircraft charters involving hazardous flying 

conditions where safety of agency personnel is involved? or

( 8 ) for purchases of less than $5,000 as defined 
under AS 36.30.320.

Section 36.30.130 
Page 12 
Lines 25, 26

Section 36.30.130. PUBLIC NOTICE OF INVITATION TO BID. 
(a) The procurement officer shall give adequate public notice 
of the invitation to bid at least 21 days before the date for 
the opening of bids. If a determination is made in writing 
that a shorter notice period is necessary for a particular bid, 
the 21-day period may be shortened. The determination shall be 
made by the chief procurement officer for bids for supplies, 
services, or professional services. The determination shall be 
made by the commissioner of transportation and public 
facilities for bids for construction or acquisition of 
property for the state equipment fleet. Notice shall be 
published in the Alaska Administrative Journal. The time and 
manner of notice must be in accordance with regulations adopted 
by the commissioner of administration. When practicable, notice 
may include

Section 36.30.170 
Page 15
Line 19, 20, 21

(d) The provisions of (b) and (c) of this section do not 
apply to construction contracts for highways and public works 
[if the construction contracts exceeds $5,000.] in excess of 
$5.000 or other procurements specified under this chapter in 
excess of $50,000.

Section 36.30.240 
Page 18 
Line 18

Sec. 36.30.240. DISCUSSION WITH RESPONSIBLE OFFERORS AND 
REVISIONS TO PROPOSALS. As provided in the request for 
proposals, and under regulations adopted by the commissioner, 
discussions may be conducted with responsible offerors who 
submit proposals determined to be reasonably susceptible of 
being selected for award for the purpose of clarification to 
assure full understanding of, and responsiveness - to, the 
solicitation requirements. Offerors reasonably susceptible of 
being selected for award shall be accorded fair and equal 
treatment with respect to any opportunity for discussion and 
revision of proposals, and revisions may at the discretion of 
the procurement officer be permitted after submissions and



Page 3.
before the award of the contract for the purpose of obtaining 
best and final offers. In conducting discussions, the 
procurement officer may not disclose information derived from 
proposals submitted by competing offerors.

Section 36.30.655 
Page 39
Line 22, 23, 24

Section 36.30.655. LIST OF PERSONS DEBARRED OR SUSPENDED. 
The commissioner shall maintain a list of all persons debarred 
or suspended from consideration for award of contracts [.] and 
shall provide lists of those names to the agencies on a monthly 
basis.

Section 36.30.930 
Page 51 
Line 5

Sec. 36.30.290. CIVIL AND CRIMINAL PENALTIES. The 
following penalties apply to violations of this chapter:

(1^ a person who knowingly or intentionally 
contracts for or purchases supplies, equ?yment for the state 
fleet, services, professional services, or construction in a 
manner contrary to the requirements of this chapter or the 
regulations adopted under this chapter is personally liable for 
the recovery of all state money paid plus 20 percent of that 
amount, legal interest from the date of payment, and all costs 
and damages arising out of the violation;





Health and Social Services

Page 2

AS 36.30.005(b)

Line 18 Control over construction of State owned facilities and 

the State equipment fleet...

%



DEPARTMENT Health & Social Services
CSSB341 PROCUREMENT BILL 

AMENDMENTS

Page 3

Sec. 36.30.005(d) - new section

Line 11(a) - (4) Nothing in this section diminishes the authority 

established in existing statute for any agency to 

establish facility or equipment standards, to regulate

construction or acquisition, as otherwise prescribed.



§ 18.20.130 A l a s k a  S t a t u t e s § 18.20.1-10S e c . 18.20.130. D e fin it io n s . In  A S  18.20.010 —  18.20.130(1 ) "h o sp ital” m ean s an in stitu tio n  or establish m en t, public or private, devoted p rim a rily  to providing diagnosis, tre a tm e n t, or care over a continuous period o f  24 hours each day for two or m ore nonrelated in d iv id u a ls  su ffe rin g  from  illn ess , physical or m ental d is­ease, iryury or d efo rm ity , or a n y  other condition for v h ic h  m edical or su rgical services w ould be appropriate;(2 ) "govern m en tal u n it"  m eans the state , a  m u n icip a lity , or other p olitical su bd ivision , or a  d ep artm en t, division , board or other agency  o f smy o f them ;(3) "d ep artm ent”  m ean s th e  D ep artm en t o f H e a lth  and So cia l S e r ­vices. (§ 40-6-1 A C L A  1949; am  § 2 ch 112 S L A  1957; am  § 2 ch 63 S L A  1964; am  § 6  ch  1Q4 S L A  1971; am  § 1 ch 72 S L A  1978)
Effect o f amendments. — The 1978 

amendment rewrote paragraph (1).

Article 2. Alaska Hospital and Medical Facilities Survey 
and Construction Act

Section Section
140. Purpose 180. Approval of applications
141. Department functions 190. Inspection of projects
150. Duties of department 200. Acceptance of grants
160. Priority of projects 210. Definitions
170. Application for construction projects 220. Short title

Collateral references. — 40 Am. Ju r. 
2d, Hospital and Asylums, §§ 3, 4.

41 C J .S . ,  Hospitals, § 5.
Depreciation of property by the erection 

of a hospital by a municipality as n 
"taking” or "damaging” within the 
constitutional provision. 4 A L R  1012.

Power of municipal corporation to pro­
vide hospital. 25 A L R  612.

Hospital as within tax exemption provi­
sion not specifically naming hospitals. 144 
A LR  1483.

Licensing and regulation of nursing or 
rest homes. 97 ALR2d 1187.

Validity and construction of zoning 
regulations expressly referring to hos­
pitals, sanitariums, nursing homes. 27 
ALR3d 1022.

Validity and construction of Btatutc 
requiring establishment of "need" as 
precondition to operation of hospital or 
other facilities for the care of sick people. 
61 ALR3d 278.

Housing facilities for former patients of 
mental hospital as violating zoning 
restrictions. 100 ALR3d 876.

S e c . 18.20,140. P u r p o s e . T h e  purpose o f A S  18.20.140 — 18.20.220 is to m ake a n  inventory o f e x istin g  hospitals and m edical fa c ilitie s , com m unity m en tal h e a lth  centers and facilities for th e  m e n ta lly  retarded, to su rvey the need for construction o f hospitals and m edical facilities , com m u nity  m e n ta l h e a lth  centers and fa c ilitie s  for the m en tally  retarded, an d  to develop a program  and p lan  o f construction for each. (§ 2  ch  87 S L A  1955; am  § 3 ch 63 S L A  1964)
32



18.20.130 im e n t, public or o atm e n t, or care 
j t  two or more al or m ental dis- which m edical or:ip a lity , or other 

1 or other agencyi and So cia l Ser- >7; am  § 2 ch 63 !L A  1978)

§ 18.20.140

'.ies Survey

ications
•jects
ants

•.ruction of zoning 
referring to hos- 

lurem,? homes. 27

ruction of statute 
ent of "need" aa 
tion of hospital or 
care of sick people.

• former patients of 
violating zoning 

d 876.

1 0  — 18.20.220 ’ ica l fa cilities , the m en tally  Is and m edical ilitie s  for the o f construction 
: )

§ 18.20.141 H e a l t h  a n d  S a f e t y  

N O T ES  TO  D EC IS IO N S

9 18.20.150

The moneys used to construct the 
Ketchikan hospital were spent for a 
public purpose. Lien v. C ity of 
Ketchikan, Sup. Ct. Op. No. 146 (File  No. 
275), 383 P.2d 721 (1963).

And that purpose does not become 
nonpublic when the hospital is turned 
over to a charitab le , nonprofit corpo- 
ration for operation, rather than being 
operated by the city itself. The public 
purpose remains unchanged. Lien v. City

of Ketchikan, Sup. Ct. Op. No. 146 (File 
No. 275), 383 P.2d 721 (1963),

As public purpose depends on ch a r­
acter of use. — The test of whether a pub­
lic purpose is being served does not depend 
on the religious or nonreligious nature of 
the agency that will operate the leased 
property, but upon the character of the use 
to which the property w ill be put. Lien v. 
City of Ketchikan, Sup. Ct. Op. No. 146 
(File No. 275), 383 F.2d 721 (1963).

S e c . 18.20.141. D e p a r t m e n t  fu n c t io n s . T h e d epartm ent sh a ll be the sole agency for the a d m in istra tio n  o f the plan  as required by the federal act. T h e d ep artm ent sh a ll develop and ad m inister an y  pro­gram s necessary for com pliance w ith  the federal act. (§ 4 ch 63 S L A  1964)S e c . 18.20.150. D u t ie s  o f  d e p a r t m e n t  T h e departm ent sh a ll(1 ) for each o f the fo llow in g groups o f facilities: G roup 1 . H osp ita ls and m edical facilities; G ro u p  2. C o m m u n ity  m ental health  centers; G roup 3. F a c ilitie s  for th e  m e n ta lly  retarded;(A) m ake a  statew ide inventory o f existin g  public, nonprofit and proprietary facilities;(B) survey the need for construction o f these facilities;(C) on the basis o f the in ven to ry  and su rvey, develop a  program  for the construction o f public and other nonprofit fa cilities for each o f these groups w hich w ill, in  conjunction w ith existin g  fa c ilities , afford the necessary physical fa c ilitie s  for fu rn ish in g  adequate fa c ility  services to a ll residents o f the state;(2 ) prepare and su b m it to the surgeon general a  state p lan , in c lu d in g  the hospital and m edical fa c ilit ie s , com m unity m ental h e a lth  centers and fa cilities for the m e n ta lly  retarded construction program  developed under (1 ) o f th is  section. T he plan w ill provide for th e  estab ­lish m en t, a d m in istra tio n , and operation o f hospital and m edical fa c ilities , com m unity m en tal h e a lth  centers and fa c ilities  for the m en tally  retarded, and construction activ ities in accordance w ith  the requirem ents o f the federal a ct and  the regu lations prom ulgated under it; before the subm ission o f  the p la n  to the surgeon gen eral, the depart­m ent sh all g ive  adequate p u b licity  to a general description o f the provi­sions proposed to be includ ed , and  hold a  public h e a rin g  w here persons or organizations w ith  a  le g itim a te  interest in  the plan m ay express th eir view s. A fte r  approval o f the plan  by the surgeon g e n e ra l, the departm ent sh a ll p u blish  a  b r ie f sum m ary o f the provisions in  a t  le a st one new spaper o f gen eral circu latio n  in the state , and sh all m ake copies o f the plain a v a ila b le  upon request to interested persons, and from  tim e to tim e b u t not less often th a n  a n n u a lly , the com m issioner sh a ll review  the construction program  and su bm it to the surgeon gen-
33



§ 18.20.160 A l a s k a  S t a t u t e s § 18.20.200eral any m odifications w hich he finds necessary, and w hich are not inconsistent w ith the requirem ents o f the federal act;(3) provide for adequate fa c ilitie s  to furnish needed services for persons unable to pay for them  in accordance w ith regulations pre­scribed under the federal act;(4) subm it any reports th a t the surgeon general considers necessary for com pliance w ith the federal act;(5) do a ll th in gs on b e h a lf o f  the state necessary to obtain benefits under the federal act. (§ 4 ch 87 S L A  1955; am  § 5 ch 63 S L A  1964)S e c . 18.20.160. P r io r it y  o f  p r o je c ts . T he state plan sh a ll set out the relative need for the projects included in the construction program  determ ined in  accordance w ith the regu latio n s prescribed under the federal act, and provide for th e  construction, m aintenance and oper­ation to the extent fin an cia l resources perm it, in the order o f the re la ­tive need. (§ 5 ch 87 S L A  1955)S e c . 18.20.170. A p p lic a t io n  fo r  c o n s tr u c t io n  p r o je c ts . T h e  state, a  political subdivision o f  the state , or a public or other nonprofit agency requesting federal funds for a  health  fa cility  construction project sh a ll apply to the departm ent. T h e application sh all conform to federal and state requirem ents. (§ 6  ch 87 S L A  1955; am  § 6  ch 63 S L A  1964)
Opinions of attorney general. — The ment under the Hill-Burton Act is a public

expenditure of state money in the con* purpose and not prohibited by the conatitu-
strvction of a hospital operated by a reli- tion or laws of the state. 1959 Op. Att’y
giouo nonprofit group under the terms and Gen., No. 19.
conditions imposed by the federal govern-

S e c . 18.20.180. A p p r o v a l  o f  a p p lic a t io n s . T he com m issioner o f the departm ent ch all g ive  every ap p lican t an opportunity for a  fa ir  hearin g. I f , after g iv in g  reasonable opportunity for developm ent and presentation o f applications in  the order o f relative need, the com m is­sioner o f the departm ent finds th a t  a  project application com plies w ith the requirem ents o f A S  18.20.170 and conform s w ith the state  p lan , he ch all approve and recom m end the application and forward it  to the surgeon general. (§ 7 ch 87 S L A  1955)S e c . 18.20.190. In s p e c t io n  o f  p r o je c ts . The com m issioner o f the departm ent sh all inspect each construction project approved by the  surgeon general from  tim e to tim e. I f  th e  com m issioner finds th a t work has been performed upon the project or purchases have been m ade in  accordance w ith the approved p lan s and specifications, he sh a ll certify  to the surgeon general th a t  th is  is the fa ct and th a t paym ent o f a n  installm ent o f federal funds is due the app lican t. (§ 8  ch 87 S L A  1955)S e c . 18.20.200. A c c e p t a n c e  o f  g r a n t s . T he departm ent m ay accept on b e h a lf o f the state  an d  m ay deposit separate and apart from
34



d w h ich  are not
t ;ded services for regu latio n s pre-lsid ers necessaryo obtain  benefits ch 63 S L A  1964)dan sh a ll set out Inaction program  cribed under the 'n an ce  and oper- order o f the rela-

p r o je c ts . T he r other nonprofit !ity  construction sh a ll conform  to im §  6  ch 63 S L A

5 18.20.200

lurton Act is a public 
bited by the constitu- 
tate. 1959 Op. Att’y

com m issioner o f tu n ity  for a  fa ir  ievelopm ent and eed, th e  com mis- on com plies w ith he sta te  p lan , he orw ard it  to the
m issioner o f the approved by the r fin d s th a t work ve been m ade in  he sh a ll certify  t p ay m en t o f an ch 87 S L A  1955)ep artm en t m ay 
2  and ap a rt from

f

public m oney and fu nd s, a g ra n t from the federal governm ent, or g ift  or contribution from  an y  source m ade to assist in  m eeting the cost of carrying out the purposes o f A S  18.20.140 —  18.20.220. F ederal funds received and not expended for these purposes sh a ll be repaid to the U nited  S ta te s . (§ 9 ch 87 S L A  1955)S e c . 18.20.210. D e fin it io n s . In  A S  18.20.140 —  18.20.220(1 ) "dep artm ent”  m eans the D ep artm ent o f H e a lth  and So cia l S e r­vices;(2) "federal act" m ean s T it le  V I  o f the P u b lic  H e a lth  Service  A c t  (42 U .S .C . 291 et seq.) concerning hospitals and m edical fa cilities and the M ental R etard ation  F a c ilitie s  and C o m m u nity  M e n ta l H e a lth  C en ters Construction A c t o f 1963 ( P .L . 88-164) concerning fa cilities for the m entally  retarded and com m unity m ental h ealth  centers, both as now or hereafter am ended;(3) "hosp ital” includes a public h ealth  center and gen eral, tuberculo­sis, m en tal, chronic disease, and other type o f h o sp ita l, and related  facilities , in clu d in g  laboratory , outpatient departm ent, nurses’ hom es, and tra in in g  fa c ilitie s , and cen tral services fa cilities operated in  con­nection w ith a h o sp ita l, b ut does not include a hospital fu rn ish in g  prim arily  dom iciliary  care;(4) "m edical fa c ilit ie s” m eans diagnostic and treatm en t centers, reh abilitation  fa c ilitie s  and n u rsin g  hom es as those term s are defined in the federal act and other m edical facilities for w hich federal a id  m ay be authorized under the federal act;(5) "nonprofit h o sp ita l” and "nonprofit m edical fa c ility ”  m ean s a hospital or m edical fa c ility  owned and operated by a  nonprofit corpora­tion or association, no p art o f the net earn ings o f w hich in u res, or m ay law fully  in u re , to the b en efit o f a  private shareholder or in d iv id u a l;(6 ) "public h e a lth  cen ter" m eans a publicly  owned fa cility  providing public h ealth  services, in clu d in g  related facilities such as laboratory, clin ic, and ad m in istra tiv e  offices operated in  connection w ith  th e  p u b ­lic health  center;(7) "surgeon g e n e ra l” m eaT the Surgeon G e n eral o f the P u b lic  H ealth  Service or a n y  other lcu eral agency d esignated to a d m in ister the federal act;(8 ) "com m unity m en tal h e a lth  center”  m eans a  fa c ility  provid ing services for the prevention or diagnosis o f m ental illn e ss , or care and treatm ent o f m e n ta lly  ill p a tie n ts, or reh ab ilitation  o f such persons, w hich services are provided p rin cip ally  for persons residin g in  a p a rtic­u lar com m unity or com m u nities in  or near w hich the fa c ility  is s itu ­ated;(9) "fa c ility  for th e  m e n ta lly  retarded" m eans a fa c ility  sp ecia lly  designed for the d iagn o sis, treatm en t, education, tra in in g , or custodial care o f the m e n ta lly  retarded, in clud in g fa cilities for tra in in g  spe­cialists and sheltered w orkshops for the m en tally  retarded, b ut o n ly  i f  such workshops are p a rt o f fa cilities w hich provide or w ill provide com prehensive services for the m en tally  retarded;35

§ 18.20.210 H e a l t h  a n d  S a f e t y  § 18.20.210



§ 18.20.220 A l a s k a  S t a t u t e s § 18.20.250(1 0 ) "nonprofit fa c ility  for the m en tally  retarded” and "nonprofit com m unity m ental h ealth  cen ter”  m ean , respectively, a fa c ility  for the m entally  retarded and a com m u nity  m ental h ealth  cen ter w hich is owned and operated by one or m ore nonprofit corporations or associa­tions no part o f the net ea rn in g s o f w hich inu res, or m ay la w fu lly  in u re , to the benefit o f any p rivate  shareholder or in d ivid ual; and the term  nonprofit private agency or o rgan ization  m eans an agency or o rgan iza­tion which is such a corporation or association or w hich is owned and operated by one or m ore o f such corporations or associations. (§ 3 ch 87 S L A  1955; am  §§ 7 —  9 : h  63 S L A  1964; am  § 6  ch 104 S L A  1971)
Opinions of attorney general. — A  the purpose of the licensing provisions, 

nursing home is considered a hospital for 1963 Op. Att’y Gen., No. 7.S e c . 18.20.220. S h o r t  t it le . A S  18.20.140 — 18.20.220 m ay be cited as the A la sk a  H osp ital and M ed ical F a c ilitie s  Su rv ey  and C o n stru ction  A ct. (§ 1 ch 87 S L A  1955)A r t ic le  3 . P a y m e n t  o f  H o s p ita l  C h a r g e s .
Section Section >
230. Leaving general hospital without 250. Receipt of services without intent to 

arranging for payment pay a misdemeanor
240. Posting of la «  required 260. Definitions

Collateral references. — 40 Am. Ju r. 
2d, Hospitals and Asylums, §§ 6, 12, 13. 

41 C J .S . ,  Hospitals, 5§ 6, 7 .,
Liability of incompetent's estate for care

and maintenance furnished by public 
institution or hospital before 
incompetent's acquisition of any estate or 
property. 33 ALR2d 1257.

S e c . 18.20.230. L e a v in g  g e n e r a l  h o s p ita l w ith o u t  a r r a n g in g  fo r  p a y m e n t. D eparture o f a p a tie n t from  a general hospital w ith ou t m akin g or offering to m ake arran gem en ts w ith hospital o fficia ls or office personnel to pay at a  la te r  d ate  for the services rendered or item s furnished is evidence o f in te n t n o t to pay. (§ 3 ch 40 S L A  1960)S e c . 18.20.240. P o s t in g  o f  la w  r e q u ir e d . E very hospital sh a ll post a  printed copy o f A S  18.20.230 —  18.20.260 in  a conspicuous place in each room occupied by p a tie n ts  an d  in  the lobby o f th e  h o sp ita l. N o  person m ay be convicted for a  v io la tio n  o f A S  18.20.230 —  18.20.260 unless it  appears to the sa tisfa ctio n  o f  the court th a t the provisions o f this section have been su b s ta n tia lly  com plied w ith  by th e  hosp ital. (§ 4 ch 40 S L A  1960)S e c . 18.20.250. R e c e ip t  o f  s e r v ic e s  w ith o u t in t e n t  to  p a y  a  m is ­d e m e a n o r . A  person who requests an d  receives hospital care in c lu d in g  board, room, surgical care, m ed ical ca re , or related services or d ru gs or
36



DEPARTMENT Health & Social Services
CSSB341 PROCUREMENT BILL 

AMENDMENTS

p. 7 Sec. 36.30.050

(d) The lists may [SHALL] be used in providing notice of intent 

to make a small procurement. A procurement officer who intends to make 

a procurement under AS 36.30.320 may [SHALL] request names from the 

appropriate list and the department shall furnish names on a rotating 

basis from the list in response to each request.



Health and Social Services

Page 9

AS 36.080(d) - new section

Line 11-a The department shall have the sole responsibility for

construction or procurement or any related services related 

to leased property or structures including those referenced 

in AS 36.30.005(b).



DEPARTMENT Health & Social Services
CSSB341 PROCUREMENT BILL 

AMENDMENTS

Page 17

Sec. 36.30.220(a)

Line 21 chapter shall establish a maximum overhead rate.

Line 23 ...posals, the agency must include its [STANDARD] 

overhead rate within its



DEPARTMENT Health & Social Services
CSSB341 PROCUREMENT BILL 

AMENDMENTS

Page 52

AS 36.30.990 (10)

Line 28 ...gram authorized by law or regulation



DEPARTMENT Health & Social Services
CSSB341 PROCUREMENT BILL 

AMENDMENTS

pp. 71-72 Sec. 40. AS 37.05.316 is amended to read:

Sec. 37.05.316 GRANTS TO NAMED RECIPIENTS. When an amount is

appropriated or allocated to a department as a grant for a named

recipient which is not a municipality, the department to which the 

appropriation or allocation is made shall promptly notify the named

recipient of the availability of the grant and request the named

recipient to submit a proposal to provide the goods or services specified 

in the appropriation act, or both, for which the appropriation or 

allocation is made. At the same time, the department may issue a 

request for proposals from other qualified persons to provide the same 

goods or services, or both, in the same area. The department shall 

grant to [CONTRACT WITH] the named recipient unless the Office of the 

Governor, with due regard for any local expertise or experience among 

those making proposals, determines that an award of the grant [CONTRACT] 

to a different party would better serve the public interest. If the 

grant [CONTRACT] is awarded to another party than that named by the 

legislature, the basis of that action shall be stated in writing at the 

time the grant is issued and a copy of the written statement shall be 

sent to the Legislative Budget and Audit Committee. A grant [CONTRACT] 

shall be executed within 60 days after the effective date of the 

appropriation or allocation. [THE PURCHASE OF THE GOODS OR SERVICES, 

OR BOTH, SHALL BE IN ACCORDANCE WITH AS 36.30.100(B) [AS 37.05.230(1) 

(B)].]



DEPARTMENT LABOR

C S S B 3 4 1  P R O C U R E M E N T  B I L L  

A M E N D M E N T S

No ammendments required or requested.





P r e p a r e d  B y C h r i s t o p h e r  R u tz  D i v  o f  M an agem en t D E P A R T M E N T  o f  NATURAL RESOURCES 4 6 5 -2 4 2 4
C S S B 3 4 1  P R O C U R E M E N T  B I L L  A M E N D M E N T S

Sec 36.30.050 (d) page 7 line 17

"The lists (shall) may be used in providing notice of intent to make 
small procurements."

Sec 36.30.050 (d) page 7 line 19

"... procurement under AS 36.30.240 (shall) mav request names from 
the appropriate list."

Sec 36.30.130 (a) page 12 line 21

"Notice (shall) may be published in the Alaska Administrative 
Journal,"

Sec 36.30.130 (b) page 13 line 3-4

"The State, employees, or agents of the State, are not liable for 
damages caused by failure to comply with this section."

Sec 36.30.210 (b) page 17 line 10-11

"The request must provide a description of the fa.ctcrs that will be 
considered by the procurement officer when evaluating the proposals 
received, including the relative importance of (price and other) 
those factors."

Sec 36.30.210 (d) page 17 line 17-18

("(d) The provisions of AS 36.30.115 (b)- (e) apply to competitive 
sealed proposals.")

Sec 36.30.250 (a) page 18 line 25-27

"... the most advantageous to the state taking into consideration 
(price and) the evaluation factors set in the request for 
proposals."

Sec 36.30.255 (b) page 19 line 2-7

(" (b) In determining whether a proposal is advantageous to the
state, the procurement officer shall take into acc.oun':, in 
accordance with regulations of the commissioner, whether the offeror 
qualifies as an Alaskan bidder under AS 36.30.170 (b) or is offering 
the services of an employment program as defined in AS 36.30.100
(c) . " )



D E P A R T M E N T  o f  NATORAL RESOURCES
P r e p a r e d  B y  C h r i s t o p h e r  R u tz  D iv  o f  M an agem en t 4 6 5 -2 4 2 4

C S S B 3 4 1  P R O C U R E M E N T  B I L L  A M E N D M E N T S
Sec 36.30.300 (a) page 19 line 24-29

"A contract may be awarded under this section only when the (chief 
procurement officer or for construction contracts or procurements 
for the state equipment fleet, the commissioner of transportation and 
public facilities) using agency determines in writing that there is 
only one source for the required supplies, services, professional 
services, or construction, and the chief procurement officer or, 
for construction contracts or procurements for the state equipment 
fleet, the commissioner of transportation and public facilities, 
concurs with the determination. "

Sec 36.30.300 (a) page 20 line 3-4

"the authority to (make) approve the determination required bv this 
subsection may (not be delegated) only be delegated to a designee of 
the chief procurement officer, or commissioner of transportation and 
public facilities, acting in the chief procurement officer's or 
commissioner's absence, or to the commissioner of the using agency 
when the value of the supplies, services, or construction is less 
than $5000 or professional services is less than $25,000."

Sec 36.30.365 page 22 line 14

"At least (10) 5̂ days before the formal award "

Sec 36.30.510 page 27 line 27

" ....for each contract awarded under competitive sealed proposals 
over $2500. "

Sec 36.30.520 (a) page 23 line 9

" .... a record listing all sole source procurement contracts over 
$2500 made under AS 36.30.300 and emergencv procurements over $2500 
made under AS 36.30.310."

Sec 36.30.565 page 30 line 14

" ... protests shall be filed within (10) 5_ days after notice of
intent to award..."

Sec 36.30.930 (1) page 51 line 5

"... a person who knowingly or intentionally contracts for or 
purchases.."





DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES
C S S B 3 4 1  P R O C U R E M E N T  B I L L  A M E N D M E N T S

W O R K  D R A F T ,  C o o k ,  2/27/86
S e c t i o n  3 6 .3 0 .1 1 5 ,  P a g e  N u m b e r  1 0 , L in e  1 2 .

A f t e r  ( a )  d e le t e  [W ith in  24 h o u r s ]  a n d  i n s e r t  I m m e d i a t e ly ,A n d  i f  t h i s  i s  n o t  a n  a c c e p t a b l e  a l t e r n a t i v e  t h e n  w e p r o p o s e  t h i s  a m e n d m e n t , A f t e r  ( a )  W it h in , d e le t e  [ 2 4 ]  a n d  i n s e r t  7 2 .



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES
CSSB341 P R O C U R E M E N T  BILL 

A M E N D M E N T S

W O R K  D R A F T ,  Cook, 2/27/86

Section 36.30.170, Page Number 15, Lines 19 -21.

Delete the complete (d) which states as follows:

[(d) The provisions of (b) and (c) of this section do not appty to 
construction contracts for highways and public works if the construction 
contract exceeds $5,000.]



DEPARTMENT OF TRANSPORTATION 8; PUBLIC FACILITIES
CSSB341 P R O C U R E M E N T  BILL 

A M E N D M E N T S

W O R K  D R A F T ,  Cook, 2/27/86

Section 36.30.210, Page Number 16, Lines 26.

After license and, delete [within 24 hours] and insert immediately.

A n d  if this is not an acceptable alternative than we propose this amendment, 

After within, delete [24] and insert 72.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES
CSSB341 P R O C U R E M E N T  BILL 

A M E N D M E N T S

W O R K  D R A F T ,  Cook, 2/27/86

Section 36 .30.115, Page Number 10, Line 29.After by the, delete [procurement officer] and insert Department.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES
CSSB341 P R O C U R E M E N T  BILL 

A M E N D M E N T S

W O R K  D R A F T ,  Cook, 2/27/86

Section 36.30.115, Page Number 10, Line 25.After by the, delete [state] and insert bidder.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES
CSSB341 P R O C U R E M E N T  BILL 

A M E N D M E N T S

W O R K  D R A F T ,  Cook, 2/27/86

Section 36.30.115, Page Number 10, Line 13.After of bids, delete [each] and insert the apparent low.



DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES
CSSB341 P R O C U R E M E N T  BILL 

A M E N D M E N T S

W O R K  D R A F T ,  Cook, 2/27/86

Section 36.30.610, Page Number 35, Line 22. 

Delete the (under line).



U.S. Department ol Housing and Urban Development

Anchorage Ottice, Region X 
701 *'C" Street. Box 64 
Anchorage, Alaska 99513

: E I V  E D  

A S H A

JAN 2 4 1S96 JAN 24*86
Barbara Morse-Quinn, Executive Director 
Alaska State Housing Authority 
Post Office Box 100080 
Anchorage, Alaska 99510-0080

tt* J ^ c  rC C o .

Dear Ms. Morse-Quinn:

Subject: Relationship of Alaska State Housing Authority
and the U. S. Department of Housing and Urban Development

Ibis is in response to your letter dated January 17, 1986, requesting 
our corrments on the relationship of Alaska State Housing Authority (ASHA) 
and U. S. Department of Housing and Urban Development (HUD).

The relationship is a contractual one which is defined by the terms 
of the Annual Contributions Contract. Under that document a public housing 
authority (PHA) is provided federal funds for the specific purpose of provid­
ing and operating housing for families of lower income. The funding is 
designated for specific projects and may only be used in accordance with 
the HUD-approved development program, contract terms, and HUD regulations 
and po.ticies. Should the funding approved by HUD for a particular project 
not be rrede available to the PHA, it would be necessary for tine federal 
government to provide additional funding in order for HUD to meet its con­
tractual responsibilities to the PHA. For this reason, HUD cannot approve 
any arrangement whereby the PHA does not have total access to and control 
of, the funds s ipplied by HUD. As a snail example of this, HUD requires 
the PHA to invest the funds provided in order to earn interest. The amount 
of funding provided has been calculated on the basis that a certain amount 
of interest will have been received by the PHA. Any attenpt to make HUD 
funds provided to ASHA restricted as to access or control or subject to 
legislative approval would be strongly opposed by HUD. In this regard,
I have been advised by our Headquarters’ office tliat the Department has 
already taken such a position with another state when it recently advised 
the governor of that state that remedial legislation must be enact&d to 
eliminate legislative control over HUD funds.

I am not in a position to discuss liow HUD's legislation conpares with 
that of other federal agencies. It is ny impression, however, that HUD may 
have more authority, than other agencies, to become directly responsible



)
2

for the activities usually undertaken by a state agency using federal funds. 
Ftrc example, the default provisions of the statute and Annual Contributions 
Contract provide that title and/or possession be given to the Secretary, 
at the Secretary's discretion, should the PHA fail to observe the terms 
of the contract. In any case, HUD funds are specifically designated for 
an identifiable project to be developed or managed by a named PHA and are 
not considered generalized housing funds earmarked particular to be used 
in a state.

For additional Garments, I refer you to the Regional Counsel's letter 
dated October 17, 1985, which speaks to the relationship between ASHA and 
HUD. Finally, we do believe the Attorney General's Opinion of June 9, 1983, 
interpreting AS 18.55.110 may have direct relevance to the issues you raised.

I hope this is of some assistance to you. Please keep us fully informed 
of your discussions on this matter and feel free to contact Susan Olsen,
Chief Counsel, at 271-4683 for additional ccmnants.

Michael P. Kulick 
Manager -

r



y * ' ro. U.S. Department ol Housing and Urban Development ,/ m  s3 « kzl » O A n c h o r a g e  Office.  R egio n  X 701 " C "  Slreet, Box 64 A n c h o r a g e ,  A laska 99513

R E C E I V E D  
ASHA

JAN 2 4 I986
JAH 24*96

Barbara Morse-Quinn, Executive Director 
Alaska State Housing Authority 
Post Office Box 100080 
Anchorage, Alaska 99510-0080 R- ate 

j

Dear Ms. Morse-Quinn:

Subject: Senate Bill 8001 : 1,‘ciO
Proposed State Procurement Act

In response to your inquiry of December 13, 1985, we have reviewed 
the above-referenced bill from the perspective of its impact on Alaska State 
Housing Autliority (ASHA) and U. S. Department of Housing and Urban Develop­
ment (HUD) programs and operations. We find that, overall, as written, 
it may be viewed as burdensome and restrictive, from a practical standpoint, 
and as undesirable to HUD in terms of foreseeable increased costs, time 
delays, and lack of adequate protections for federally-funded housing pro­
jects. We do not find the proposed act to be of particular value to either 
ASHA or HUD, inasmuch as we firmly believe that there are adequate and appro­
priate safeguards currently in place to meet any concerns the state may 
have with regard to fairness, economy, and control. This is accomplished 
by way of ASHA regulations and HUD's regulations and policies, and the re­
quirements of the Annual Contributions Contract between HUD and ASHA.

While it is difficult to analyze the full impact, on an agency or 
federally-funded program, of a law for which regulations have not; yet been 
written, we offer the following oomnents on the bill, along with responses 
to your cements to Senator Faiks.

As to the delegability of professional services authority, as well 
as the authority to procure supplies and other services (as referenced in 
your first two pages of comments), we think that the only logical interpreta­
tion of AS 36.30.015(b) is that such authority is delegable. However, there 
is no requirement that the authority be delegated, and, clearly, the adoption 
of regulations is not delegable, nor is there any requirement that the indi­
vidual departments or agencies participate in the formulation of the regula­
tions. Whil' ASHA presently has the power under AS 18.55.100 to adopt its 
own regulations, the proposed legislation would apparently remove this power,



2.
and we see this as a significant deficiency of the law from a practical 
and policy standpoint. We think that any applicable regulations should 
be written in accordance with HUD requirements. Additionally, as you are 
aware, HUD is particularly concerned with contracting for construction and 
has developed extensive "boiler-plate" provisions which are required to 
be utilized in any such contracts. We see great possibilities for conflict 
should the authority not be delegated to ASHA and should the regulations 
not canport with HUD's requirements.

We agree that most matters covered in your nurbered paragraphs (2) 
and (3) are covered by HUD regulations, procedures, or other requirements 
■which variously cue less, or more, restrictive than that proposed by the 
state bill. This is true, of course, about most of the sections of the 
legislation. In HUD's view, a few of the areas which would raise immediate 
and strong conflict are: Section 36.30.080, which could involve the adminis­
tration of federal, funds for lease purposes through the state treasury; 
Section 36.30.170, which provides for an Alaska bidder preference; Section 
36.30.270, which requires the approval of the Department ot Law to alter 
any contract terms, rather than HUD's counsel; and Section 36.30.015, which 
requires the attorney general's approval of any contract for legal services. 
As an additional note, it appears that use of the consolidated supply program 
would be seriously curtailed or delayed in that already selected carpet it ive 
bid suppliers would have to resubmit to the state's carpet it ive bid process.

The extensive bid documentation required in Section 36.30.110, as dis­
cussed in your paragraph (5), does appear to be currbersare and bound to 
cause delays. Further, we think the requirements for Alaska business 
licenses, as applied to subcontractors in supply contracts, is unduly re­
strictive and burdensome. HUD policy expects procurement procedures to 
be as broad and competitive as possible. As mentioned earlier, the provision, 
for Alaska bidder preference is totally unacceptable for federally-funded 
ASHA projects. This raises questions also about the acceptability of Section 
36.30.050, which requires every agency’s use of a centrally maintained list 
of contractors.

Regarding your paragraph (6), HUD requires acceptable bid security 
of five percent. We would undoubtedly find that the ten percent requirement 
would be unacceptably excessive and would not be willing to approve these 
extra costs to a project.

Section 36.30.200(b), as referenced in your paragraph (8), appears 
to be unduly burdensome in that written determinations must be obtained 
from the chief procurement officer or the ccmnissioner of transportation 
and public facilities prior to ASHA's ability to enter a contract by other 
means than a competitive bid (except where emergency or small procurement 
standards are met). Under the proposed legislation, authority for these 
determinations is not delegable.



3.
We agree that ASHA's current regulations regarding emergency conditions 

are more narrowly defined than the proposed language, and, therefore, less 
apt to present grounds for disputes, either before or after a procurement 
action is taken [reference your paragraph (9)3.

As to your paragraphs (10) and (11), we do not believe that either 
Section 36.30.370 or Section 36.30.380 conflicts with HUD regulations. 
However, to require an agency to review and analyze the capability of a 
proposed contractor's accounting system is, we think, excessively burdensome.

As you point out in your paragraph (12), HUD's policies, procedures 
and contract provisions, as well as its regulations, do govern the distribu­
tion and administration of federal monies designated for public housing 
projects. Section 36.30.890 of the proposed bill, therefore, provides only 
a limited exemption to ASHA. Limited exemption could jeopardize ASHA’s 
receipt of HUD funds in an instance of conflict with the state procurement 
statute. We note the relevance of the Alaska Attorney General's opinion 
of June 9, 1983, on the applicability of Title 36 to ASHA, wherein he dis­
cusses AS 18.55.110 as follows:

. . .  We believe t’ne rrore probable legislative intent 
was to provide an explicit statutory exempt ion in 
instances where the application of state law would 
jeopardize the receipt of federal assistance. . . .
By the statute's own terms, the focus of the exemp­
tion is 'to secure [federal) financial aid for 
housing projects.' ... . Consequently, we interpret 
AS 18.55.110 as exenpting the application of state or 
local law when a federal funding entity, properly 
exercising its discretion, notifies ASHA in writing 
that the receipt of federal funds would be jeopardized 
were State or local law deemed applicable.

It seems to us that this opinion rray be an instructive and persuasive 
rationale for exempting ASHA from the proposed procurement statute. We 
tend to agree with you that an acceptable alternative to what wo view as 
a basis for recurring interpretive, managerial, and legal problems under 
the proposed law, would be to include ASHA as an exempt agency along with 
the railroad, the legislature, and the court system. If ASHA is not made 
exempt, then, at a minimum, we would want to see added the terms "policy 
or other requirement" to the existing terms "federal statute or regulation" 
in AS 36.30.890. •\i.

I

Thank you for this opportunity to oorrment.
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Barbara Morse-Quinn, Executive Director 
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Dear Ms. Morse-Quinn;

Subject: Senate Bill 8001
Proposed State Procurement Act

It has just oorre to our attention that Senate Bill 8001 does provide 
for an amendment to AS 18.55.100 by adding, "(d) The authority's power to 
contract, lease, rent, construct, acquire, procure and provide for services 
under this section is governed by AS 36.30."

We think the only logical application of this subsection with respect 
to leasing and renting is where Alaska State Housing Authority is procuring 
a lease for itself, equipment rentals, or similar transactions.

We do not recall any aspect of Senate Bill CuOl which would apply to 
the leasing cf space to tenants. Inasmuch as Alaska State Housing Authority's 
tenant leasing policies and practices are subject to the U. S. Department 
of Housing and Urban Cevelopnent' s regulations and other requirements, we 
would find objectionable any application of Senate Bill 8001 in this regard.

Sincerely,

Manager
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F R O M :4: Dick Pryor, Contracts and Budgeting Officer 

xo. Barbara Morse-Quinn, Executive Director 

suBJECTProcurement Bill Study Group

The study group as appointed by your memorandum of January 23, 
1986 has reviewed State Bill 341. This bill would enact a State 
Procurement Code. As written, Senate Bill 341 would require the 
Alaska State Housing Authority to fully comply with the statute 
and the subsequent regulations developed by the Department of 
Administration.

Our review of the bill brings us to the same conclusions as 
expressed by the U.S. Department of Housing and Urban Development 
(HUD) in their letter to ASHA of January 24, 1986 (copy 
attached).

ASHA was established by the state to meet the federal require­
ments of a public housing authority for the purposes of applying 
for and receiving HUD funding for public low- and moderate-income 
housing. This funding is provided under the terms and conditions 
of a federal contract called an Annual Contributions Contract 
(ACC). This contract requires our compliance with HUD federal 
statutes, regulations and policies, or other requirements HUD may 
so deterrine are necessary. ASHA is subject to an annual HUD 
audit and periodic management review by HUD. Our contracting and 
procurement process must comply with federal law, HUD policy, and 
the provisions of the ACC contract. This process is reviewed 
extensively by federal officials. Each individual contract we 
let must be approved by HUD.

The imposing of another governmental system on ASHA would make 
our procurement and contracting process exessively cumbersome and 
costly to administer. Were this bill to pass in its present 
form, HUD funding of these projects would be sei ously 
jeopardized. In addition, we would expect that che assets of the 
Authority would be reduced by an amount equal to the cost of 
developing a procurement office and redevelopment of our 
accounting system.

It is the recommendation of the study group that ASHA b V e x e m p t e d  
from the state procurement code. To our knowledge, ASHA is the 
only authority or state entity that receives and expends federal 
funding directly. ASHA is governed by extensive federal 
statutes, regulations, policy, and contract provisions in the 
expenditures of these funds. ASHA, as a federally recognized 
public housing authority, receives the funds by entering into

/{
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contracts directly with the federal government. Budgets are sub­
mitted and approved annually by HUD. The apparent control of 
this federal funding by the State as proposed by this bill and 
the subsequent regulations that would be promulgated will affect 
our continued funding under our contracts with HUD. Therefore, 
our sectional comments are as follows:

Section 36.30.990(1) should be changed to include the Alaska 
State Housing Authority as an exempt agency along with the Alaska 
Railroad Corporation. Section 10 of the bill relating to AS 
18.55.100 must be deleted.

In the event ASHA is not exempted from the bill. Section 
36.30.890 must be changed to include "federal policy and other 
requirements1' in addition to the existing terms "federal statutes 
and regulations". Also Section 36.30.015 must include the 
authority to delegate for contracting for services and pro­
fessional services. If ASHA is not to be exempt from Senate Bill 
341, we propose to receive full delegation for all our procure­
ment and contracting activities.

In the further event that ASHA is not exempt from the bill and 
the above changes to the bill in Sections 36.30.890 and 36.30.015 
are not made, ASHA's ability to effectively expend federal 
funds will be severely affected. The ability to operate the 
federally-funded low- and moderate-income housing statewide would 
be jeopardized. We anticipate KUD officials would enter into 
a legal dialogue with ASHA and state officials to resolve these 
matters to their satisfaction.

If no changes to the bill are made the following sections would 
cause serious problems in our ability to operate as a Pub’ic 
Housing Authority (PHA) under federal law: ^

,  I

1. Section 36.36.015. As written the inability of DOA to dele­
gate authority to contract for technical services and pro­
fessional services would be very cumbersome for ASHA.

2. Section 36.30.040. Most of the things mentioned in this sec­
tion are governed by HUD policy and handbooks for the housing 
programs and would present conflicts not exempted by Section

• 36.30.890.
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3. Section 36.30.110. The requirement for a contractor at the
time of bidding to submit names and Alaska Business Licenses
is considered by HUD to be unduly restrictive on the bidding 
process.

4. Section 36.30.120. HUD policy is to require a 5% bid bond
for all contracts. Anything higher is considered excessive
and would not be allowed by HUD.

5. Section 36.30.160(b). An allowance for correction of mis­
takes in bid after bid opening is an unacceptable practice 
and '.hould not be permitted for any reason.

6. Section 36.30.170. The Alaska bidder preference is unaccep­
table to HUD.

7. Section 36.30.200(b). The requirement to obtain written
determinations from DOA or DOT/PF for entering into a 
contract by means other than competitive bid is considered by 
HUD to be unduly burdensome for ASHA in administering HUD 
approved and funded programs.

8. Section 36.30.270. The requirement for review by the
Department of Law of contracts rather than by HUD's legal 
counsel is unacceptable to HUD, and review by both is 
burdensome and time consuming if their reviews conflict.

9. Section 36.30.430 and .460. The same comment as in 9 above 
apply regarding thf Alaska Department of Law review.

10. Section 36.30.735(b). The reference to the Alaska State
Housing Authority should be deleted and replaced by a more
general term referring to all public authorities. Alaska 
State Housing Authority does not engage in any of tl̂ e activi­
ties governed by the existing statute (44.65.060) which has 
been incorporated in this section.

11. Section 36.30.890. ASHA must comply with extensive policy,
handbooks, contract provisions, and other requirements of HUD
that are in conflict with this procurement code. The provi­
sion for only federal statute or regulations to prevail is
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not sufficient for the continued operation of ASHA on HUD 
directives.

12. Section 10. Delete entire section. This section is directly 
in conflict with the HUD requirements set out in comment (11)

Enclosed with this report is a copy of HUD's comments on the pro­
posed procurement code and copies of same of H U D ’s policy hand­
books as examples of the current requirements we must meet. Also 
enclosed is a summary of our procurement activity for the past 
years.

above.

DP/laj

E n d s .



ALASKA STATE HOUSING AUTHORITY 
ANALYSIS OF PURCHASES* 

January 1985 to January 1986

Month
No. of 

Invoices Amount*-

January 1986 1418 $1,134,071

December 1985 1688 632,310

November 1985 1452 534,836

October 1985 1718 1,240,746

September 1985 1750 589,509

August 1985 1940 892,378

July 1985 1350 536,249

June 1985 1506 1,272,783

May 1985 1726 . 1,020,969

April 1985 -1056 1,737,736

March 1985 1250 907,694

February 1985 1291 1,014,430

January 1985 1613 1,478,645

Average for month 1520 $ 999,412

•A

*Source: Comptroller, Alaska State Housing Authority 

** Federally Assisted Housing Funds



January 31, 1986

The Honorable Loren Lounsbury 
Commissioner
Department of Commerce and Economic 

Development 
P.O. Box D 
Juneau, AK 99811

ATTENTION: Becky Bear

Re: SB 341

Dear Commissioner Lounsbury:

The Alaska State Housing Authority (ASHA) has been asked by your 
office to comment on SB 341. We appreciate your forwarding our 
remarks to their intended recipients. I, and members of the 
staff, are available for legislative testimony i ± . it is requested 
or an appearance seems warranted..

The level of our procurement activities for the past twelve 
months averages nearly $1,000,000 per month, with approximately 
1520 invoices per month being processed. Procurement is pre­
sently performed substantially as conceived by the legislation, 
but is directly governed by our compliance with AS 36; ASHA's 
purchasing regulations (3 AAC 95.010 et seq.); the publijhed 
policies, procedures, handbook.j, regulations and rules of the 
U.S. Department of Housing and Urban Development (HUD); and the 
specific provisions of our Annual Contributions Contract 
agreements executed by and between HUD and ASHA. Given the 
existing level of our activitity and our current contractual 
agreements with the federal government, we are seeking exemptions 
from this legislation, similar to those given to the Alaska 
Railroad Corporation.

Although our existing regulations have served ASHA well for 
several years, our regulations would become outdated by the 
passage of this bill. Should ASHA succeed in being 'exempted from 
this legislation, we would propose to review and update our regu­
lations to make them as compatible as possible with each of the 
final provisions of the new state law. This task would be 
accomplished in coordination with HUD Counsel and the Office of 
the Attorney General. In the case of conflict, we may expect 
that federal authority over our procedures would prevail.

/ i

T E L E P H O N E  (9 0 7) 5 6 2 - 2 8 1 3 BO X 1 0 0 0 8 0 A N C H O R A G E .  A L A S K A  9 9 5 1 0
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I have attached coi^ents from HUD officials outlining certain 
areas of concern, a copy of the pertinent sections of our 
contracts with them, a statistical analysis of our present level 
of procurement, and a staff sectional analysis. Due to an imme­
diate deadline for comment these remarks are being telecopied, 
while backup information on HUD's published policies is arriving 
under separate cover.

For your information, we have been asked to coordinate directly 
with the Department of Administration and the Department of 
Transportation and Public Facilities in providing them with 
materials on our existing procedures. It is my understanding 
that they are reviewing all agencies' regulations and public 
policies for future regulation drafting efforts.

Thank you for providing us with this opportunity to comment. 
Please contact me if you are in need of additional information on 
this subject.

BMQ/smr

Enclosures:

1 )  HUD Correspondence, January 24, 1986 (2 letters)
2) ASHA Staff Sectional Analysis
3) Analysis of Purchases 1/85-1/86
4) Correspondence to Senator Faiks, December 13, 1985
5) Annual Contributions Contract, SF-210
6) ASHA Purchasing Regulations (3 AAC 95-010 et se'ty. )
7) HUD Publications

Sincerely,

ALASKA STATE HOUSING AUTHORITY

Barbara Morse-Quinn 
Executive Director

°Notice CPD 79-31 
“Transmittal 7460-8 
“Transmittal 7585.1 REV-2 CHG-1 
“Transmittal 7485.1 REV-2

ccr ASHA Board Members



February 5. 1986

Mr. Loren Rasmussen 
Department of Transportation 

and Public Facilities 
Division of Standards 

and Technical Services 
P.O. Box Z 
Juneau, Alaska 99811

Re: SB 341

Dear Mr. Rasmussen:

The information in this package is forwarded in response to your 
recent telephone request to Preston Johnson, Director, Housing 
Development and Construction, for the Alaska State Housing 
Authority (ASHA). We are still waiting for the following federal 
publications governing our present procurement practices:

HUD Notice CPD 79.31 
HUD Transmittal 7460-8 
HUD Transmittal 7585.1 Rev-2 CH6-2 
HUD Transmittal 7485.1 Rev-2

We have been told they will arrive within the next two weeks, and 
we will forward them to you, under separate cover, as soon as 
they are received.

With this letter, please find three letters from the U.S. Depart­
ment of Housing and Urban Development (HUD) regarding their 
general oversight of this agency. Also, please find a copy of 
our existing purchasing regulations, a copy of HUD Form 52663 
governing our contracts with HUD, ASHA staff sectional analysis 
of SB 341, and some related correspondence.

I hope this information is of use to you. Please be advised that 
we are not in a position, at this time, to endorse any proposed 
regulations implementing this bill. As you will see, wfe have 
serious concerns about being placed in a position of conflict 
with the policies of our federal funding source.

We would appreciate being informed of any comments you have with 
regard to our position and would like to receive directly and

T E L E P H O N E  (90 7) 5 6 2 - 2 8 1 3 B O X  1 0 0 0 8 0 A N C H O R A G E .  A L A S K A



review any draft regulations you promulgate. Thank you for con­
tacting us. We will look forward to hearing from you again as 
your wor> progresses.

Sincerely,

ALASKA STATE HOUSING AUTHORITY

Mr. L o r e n  R a s m u s s e n  -2- F e b r u a r y  5, 1986

Barbara Morse-Quinn 
Executive Director

BMQ:mrm 

Enclosures

cc: ASHA Board Members
Commissioner Richard Knapp
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Register 80, January 1082 3AAC Q5.Q15

P A R T  a.

ALASKA STATE HOUSING AUTHORITY

Chapter 
QS. Procurement

(3 AAC Q S . n O  - 3 AAC 05.320)
Q6. Acqvisition of Real Property and Improvements 

(3 AAC Qfi.010 - 3 AAC "A.PSO)
Q7. Disposition of Real Property 

(3 AAC Q7.010 - 3 AAC 07.330)
Q8. Public Housing

(3 AAC 98.010 - 3 AAC Q3.130)

CHAPTER OS. 
PROCUREMENT

Article
1. Procurement bv Compeli live Solid

(3 AAC 05.010 - 3 AAC 05.130)
2. Procurement by N cg o t: at i cr.

( 3 AAC 05. 1 !10 - 3 AAC Q5.205)
3. Drocurement Protests

(3 AAC 95.310 - 3 AAC or, t 1
9. Miscellaneous

(3 AAC 95.260 - 3 AAC 05 . 370)

c i  t a t  i o n

ARTICLE 1.
PROCUREMENT BY COMPETITIVE SOLICITATION

Secti on
IS. Contract Award bv Competitive Solicitation
2S. Competitive Sealed Bidding Defined
3,S. Competitive Sealed Proposal Defired
US. Invitation to Bid and Request for Proposals Defined
S5. Public Notice
6S. Submission of Bids and Proposals
7S. Late Bids and Proposals
8S. Receipt of Bids and Prooosals
95- Modification and Withdrawal of Bids and Prooosals 
10S. Opening of Bids and Proposals
115- Rejection of Bids and Proposals
12S. Responsibility of Bidders and Offerors
135- Award

3 AAC 95.015. CONTRACT AWARD BY COMPETITIVE SOLICITATION,
(a) ASHA will award all contracts for supolies, materials, 
equipment, services, construct'- and the leasing of real pro­
perty bv competitive sealed h" or bv competitive sealed
proposal under 3AAC 05.015— * <5.135, except, as provided in
3AAC 95.1U5— 3AAC 05.205. ;

(b) ASHA will, in its discretion, award a contract bv com­
petitive sealed proposal if the executive director makes a deter­
mination in writing that the use of competitive sealed bidding is 
not practicable or in the best interest of ASHA due to the nature 
of the procurement. (Eff. 11/26/81, Register 80)
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3 AAC 95.028. COMPETITIVE SEALED BIDDING DEFINED. 
Competitive sealed bidding is a method of procurement whic 
involves hut is not limited to

( 1 ) public solicitation of bids through ar. invit
to bid;

(?) public opening of bids; and

(3 ) contract award, if anv, to the lowest resoor. 
and responsible hidder. (Eff. 1 1 /26/8 1 , Register 80'

3 AAC Q5.038. COMPETITIVE SEALED PROPOSAL DEFINED. 
Competitive sealed prooosnl is a method of procurement 
which involves but is not limited to

( 1 ) public solicitation of prooosals through a E 
for Proposals;

(2 ) puhlic opening of proposals;

(3) negotiations and discussions with restor.sibl 
offerors whose proposals have been determined in writing b 
executive director or his designee to be reasonably susceo 
of being selected for award; and

(9) a contract award, if anv, to the responsible 
offeror whose proposal is most advantageous to ASHA.
(Eff. 11/26/81, Register 8 1 )

3AAC 05.095. INVITATION TO BCD AND REQUEST FOR PROPO.I 
DEFINED. (a) ASHA will solicit bids through the use of £ 
invitation to bid.

(b) ASHA will solicit proposals through the use of a 
request for proposals.

(c) An invitation to bid and a request for proposals 
contain the following information:

( 1 ) the date of the invitation to bid or reouest
proposa 1 ;

(2 ) the closing time for the submissionsof bids 
proposals; ’

(3) the place for the submission of bids or 
proposals;

(9) the time and place for the ooen'ing of the b; 
or proposals;

(5) the olace where hid or proposal forms or otL 
relevant Information regarding the hid or proposal r.av he 
obtained;
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(6) a general description of the scooe of work and 
services required or a general descriotion of the tvoev qualitv 
and quantity of the items to be purchased; and

(7) hid or oronosal guarantee reauirements.
(Eff. 11/26/81, Register 80)

3AAC QS.066. PUBLIC NOTICE. (a) At least 20 davs before 
the last dav set for the submission of hiris or orooosals, cr 10 
days if it is anticipated bv ASHA that the contract will net 
exceed £26,000, the invitation to bid or request for oroncsals 
will be:

(1) published in a newsoaper of general circulation 
in the state;

(2) nosted in a public building or ASHA office 
nearest the municipality, community or a-en in which the con­
struction will be located or the goods r services will be
ut i1 i t e d ;

(3) posted in ASHA's central office in Anchorage, 
Alaska; and

(h) delivered to an office of the Associated General 
Contractors if the hid or D r o n o s a l  is for construction.

(b) ASHA will, in its discretion, also r.otifv prosoective 
bidders or oroposers bv anv other method including but not 
limited to

(1) mailing or sending the invitation to bid or reaues 
for proposals to prospective bidders or proposers selected bv 
ASHA; and

(2) publishing the invitation to bid or request 
for proposals in a trade journal.

(c) Failure hv a prospective bidder or offeror to receive 
actual notice of an invitation to bid or request for orooosals 
docs not invalidate anv bidding or proposal procedure.
(Eff. 11/26/81, Register 80)

3»AC QS.06S. SUBMISSION OF RIDS AND PROPOSAt-S. (a) Rids 
and proposals must be submitted in sealed envelopes, "he out­
side of an envelope must identify the contents as either a bid 
or proposal and must set out the date and tine of the bid or 
proposal opening.

i
(b) Rids and prooosals must be submitted so as to he 

received in the office designated in the invitation to bid 
or request for proposals no later than the closing time for 
submission of bids or proposals. (Eff. 11/26/81, Register 80)

3
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3AAC 99.079. LATE 9ID.9 AND PROPOSALS. (a) A bid or oro-
posal received at the office designated in the invitation to bid 
or request for proposals after the closing tine for the subnis- 
sion of bids or proposals, is a late bid or orooosal and will r.ot 
be considered.

(b) Late bids or proposals will be retained bv ASHA, 
fEff. 11/26/81, Regist'- 80)

3AAC 99-085. RECEIPT OF RIDS AND PROPOSALS. (a) Bids and 
proposals will be date and tine stanperi or marked uoon receipt 
bv ASHA. Bids bids and prooosals received before the tine set 
for ooening will'he keot unooened, except that unidentified bids 
and proposals mav be ooened bv ASHA solelv for .the Duroose of 
identification.

(b) Bids and prooosals ooened bv mistake or for identifi­
cation purposes will be immediately rescaled in their envelopes. 
The person responsible for such an ononina will write on or 
attach to the envelope an explanation of the opening, the cate 
and time opened, and his name and position.

(c) Before bid or proposal ooening, information concerning 
the identity anti the number of bids or proposals received •..'ill be 
made available onlv to ASHA employees who have a need for such 
information within their scone of work, unless otherwise 
directed in writing bv the executive director. (Eff. ll/?9/Sl, 
Register 80)

3AAC 99.099. MODIFICATION AND WITHDRAWAL OF BIDS AND 
PROPOSALS. (a) Modified bids and proposals mav be submitted 
at an v  time before the closing time for submission of bids or 
proposals. Modified bids and orooosals must be submitted in 
sealed envelopes. The outside of the envelope must identify 
the contents as a modified bid or proposal and must set out 
the date and time of the bid or proposal opening.

(b) Bids and proposals mav be withdrawn at anv time before 
the closing time for submission oi bids or proposals bv written 
notice received at the place for the submission of bids or pro­
posals. (Eff. 11/29/81, Register 80)

Ai ■
3AAC 95-109. OPENING OF BIDS AND PROPOSALS. (a) 3ids and 

proposals received before the time set for opening will be opened 
in public at the time and place stated in the invitation to bid 
or request for prooosals. The names of the bidders or offerors 
and the total amounts hid or proposed will be read aloud to the 
persons present.

(b) Examination of bids and orooosals bv the public will he 
permitted if it dees not interfere undulv with the conduct of 
ASHA business. Original bids and proposals mav be examined bv
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the public orilv under the immediate suoervison of the executive 
director or his designee and under conditions whicr. oreclu.de the 
possibility of a substitution, addition, deletion, or alteration 
of a bid or proposal. fEff. ll/^A/Hi, Register 8n'

RAAC PS. H R .  REJECTION OF BIDS AND PROPOSALS. ASHA r.av 
reject a bid or proposal for anv reason not disallowed bv law- 
including, but not limited to, the following:

(1) the bid or proposal f =■ i 1 s to conform to the 
requirements of the invitation to bid or request fcr croDCsals c 
is otherwise non-responsive;

(2) the bidoer or offeror is not responsible;

(A) the bidder or of!eror has failed to sstisfactc” :lv
perform on a previous contract with ASHA or a governmental 
ent i t y ;

(u ) the hidden or offerer has unpaid taxes, f-’cs,
fines, or other charges due ASHA or a governr.ental er.ti.tv:

(S) the bidder or offeror is currently disbarred cr
ineligible from bidding on ASHA, federal, state, cr ct-rer govern
mental entity contract °,

(6) the bid or proDosal is late;

(7) the bid or proposal is unsigned;

(8) the bid or proposal is unreasonable as to price;

tainty
(9)

as to
the bid 

anv term
or
or

proposal 
cond i t i on

contains an angi'-uitv cr u.nee 
; or

(10) the executive director determines ir. writing that 
acceptance of the bid or proposal is not in the best interest e:' 
ASHA. (Eff. 11/26/81, Register 80)

3AAC ? 5•12S . RESPONSIBILITY , j ? BIDDERS AND OFFERORS.
(a) ASHA will, in its discretion, make a reasonable inouirv to 
determine the responsibility of a bidder or offerer, "he failur 
of a bidder or offeror to promptly supply infornatisn in connec­
tion with such an inquiry is grounds for a det'ern:nation of non- 
responsibility with respect to the bidder or offerer.

(b) In determining the responsibility of a bidder or 
offeror, ASHA will, in its discretion, consider the following 
f actors:

(1) the ability, capacity and skill of toe bidder or 
offeror to perform the contract;
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(2) the ability anti capacity of the bidder cr offerer 
to perform the contract within the time specified without delav 
or interference;

(3) the character, integrity, reputation, judgment, 
experience, fitness and efficiency of the bidder or offerer;

(b) the quality of the performance of the bidder cr 
offeror on previous contracts;

(R) the previous and existing cor.tliance bv the bidder 
or offeror with laws, ordinances, or regulations effecting cr 
relating to the contact; anv

(6) the sufficiency of the financial resources ar.c abi­
lity of the bidder or offeror to perform the contract.

(c) If the lowest responsive bidder is determined to oe not 
responsible, ASHA will, before contract award

(1) notify the bidder of the evidence reflecting uoan 
the bidder's nonresnonsibilitv; and

(2) afford the bidder an opportunity to rehut the evi­
dence and to present rel vant evidence as to his responsibility.

(d) If a contract award is made to a bidder other than the 
lowest responsive bidder, a full and complete written statement 
of the reasons for the award will be made bv the executive 
director and delivered to the unsuccessful lowest responsive 
bidder. (Eff. ll/?8/8i, Register 80)

3AAC QB.13S. AWARD. (a) Mnl .ss all bids are rejected,
ASHA will make contract award in a writing he the executive 
director to the lowest responsive and responsible bidder.

(b) Unless all proposals are rejected, 1SHA will make 
contract award in a writing bv the executive director to the 
responsible offeror whose proposal is determined in writing
bv the executive director to be the most advantageous to ASHA, 
considering price and the evaluation factors set out in the 
request for proposals or other proDOsal documents.

(c) ASHA will, in its discretion, issue a notice of ten­
tative award to all bidders or offerors before contract award.
The notice of tentative award will set out the npme of the bidder
or offeror to whom ASHA anticipates making a contract award and
the anticipated contract amount. The notice of tentative award 
will not constitute an acceptance or rejection of a bid or propo­
sal or a contract award bv ASHA.

(d) If two or more bids otherwise acceptable for contract
award under SAAC °R.01R--AAAC q s . ia r are tied, ASHA will make 
contract award to the tied bidder whose bid is determined in 
writing by the executive director to he in the best interest 
of ASHA. (Eff. 11/28/81, Register 80)
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ARTICLE 2. 
PROCUREMENT BV NEGOTIATION

Secti on
195. Negotiated Contracts
155. Small Procurement Contracts
165 . Professional Services Contracts
’•75. Governmental Contracts
165. Emergency Contracts
105. No-competition Contracts
205. Negotiations After Unsuccessful Ridding

3AAC 95.195. NEGOTIATED CONTRACTS. ASHA will, in its 
discretion, award the contracts described In AAAC c: . i DR-v;AC 
95.205 through direct negotiation, without competitive sealed 
solicitations. 'Eff. 11/26/81, Register 60)

3AAC hB.iSE. SHALL PROCUREMENT CONTRACTS. ASHA will, in its 
discretion, award a contract for a small procurement in an amount 
not greater than AE.OOO through direc. negotiation. (Eff. 
n / 26/.Ri, Register 60 )

3AAC 05.165. PROFESSIONAL SERVICES CONTRACT. ASHA will, in 
its discretion, award a contract for professional or technical 
services, including, hut not limited to, a contract with an 
accountant, appraiser, architect, attorney, consultant, contract 
manager, draftsman, engineer, financial advisor, or o'nvsicia.n, 
through direct negotiation. (Eff. 11/26/81, Register 50)

3AAC Q5.17R. GOVERNMENTAL CONTRACTS. ASHA will, in its 
discretion, award a contract between ASHA a.id one cr more govern­
mental entities or a contract for the procurement cf goods o r  

services through a consolidated supply contract or program of a 
governmental entity through direct negotiation.
(Eff. 11/26/81, Register 80)

3AAC 98.185- EMERGENCY CONTRACTS. rn an emergency, ASHA 
will, in its discretion, award a contract hv direct negotiation. 
An emergency exists if ASHA or the puhlic cotildtbe seriously or 
materially injured, financially or otherwise, if the property or 
services contracted for are not furnished bv a certain time and 
they could net be contracted for by that time bv means of com­
petitive sealed solicitations. The executive director shall 
cause to be made a written record of the facts constituting the 
emergency and shall determine in writing that an emergency exists 
before an award is made under this section. This section applies 
irrespective of whether the emergency could or should have been 
foreseen. (Eff. 11/26/81, Register 80)

AA AC "B. ia = 
3AAC CR.18=
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3AAC 95.195. NO COMPETITION CONTRACTS. ASHA will, in its 
discretion, award a contract through direct negotiation if there
is no competition. There is no competition if

(1) the rates or charges are set hv law;

(2) there is onlv one source of procurement within the
State of Alaska and the contract amount is under $50,000; or

(R) there in onlv one source of procurement within the 
borough where the goods or services are to be utilized and the 
contract amount is under $10,000. (Eff. H/2fi/ft1, Register SO)

3AAC 95 • 205. NEC0T IAT ION AFTER UNSUCCESSFUL RIDDING. (a) 
ASHA will, in its discretion, award a contract through direct 
negotiation if an invitation to hid has heen issued under •AAC 
95•010—- RAAC 95-1'S and all bids are rejected cr no bids are 
received.

(b) If all bids a r e  rejected, ASHA will give each respon­
sible bidder a reasonable opportunitv to negotiate before a 
contract award is made under ’.his section. Contract award under 
this section is not, however, limited to bidders on the e n g i n e !  
soli ci tat ion.

(c) Contract award under this section must be at

(1) a negotiated price lower than the lowest rejected 
bid bv a responsible and responsive bidder under the original 
solici tat ion; and

(2) the lowest negotiated price offered bv a respon­
sible and responsive offeror. (Eff. 11/?6/3l, Register fin)

ARTICLE R. 

PROCUREMENT PROTESTS

Secti on
215. R ight to Protest
22S. F orm of Protest
23S. Time for riling
2'iS. Stav of Procurement
255. Dec is ion

V
3AAC 93.2IS. RIGHT TO PROTEST. An actual or prospective 

bidder or offeror who is aggrieved in connection with the solici­
tation or award of a contract hv ASHA mav file a protest with the 
executive director. (Eff. ll/2fi/fll, Register R0)


