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said not to create a suspect classification as long as it applied eaua lly to 
blacks o f both sexes, and a ll religions and socioeconomic back­
grounds. The fact that a group's members may possess certain charac­
teristics w ith respect to which they are treated equa lly does not pre­
clude a finding o f in v id io u s d iscrim ination w ith respect to the primary 
characteristic o f the group.

In Sailer Inn, Inc. r. K irb y ,^  the Californ ia Supreme Court, ac­
cording “suspect” treatment fo r the first time to a classification based 
on sex.r ‘ described suspect classifications as those based on immutable 
trails, u sua lly  fo rtu itious circumstances o f birth, that bear no relation to 
an ind iv idua l's a b ility  to contribute to society.152 Another factor in the 
court’s determ ination o f a suspect classification was the historical 
“stigma o f in ferio rity and second-class citizenship associated w ith” the 
c lassification .153

Like the federal factors o f suspectness. the Californ ia definition o f 
suspect classifications c learly embraces deafness. Congenital deafness 
is "a status into which the class members are locked by the accident o f 
b irth .” 154 The adven titiously  d r .fa re  likew ise condemned to that sta­
tus through circumstances beyond their control. As has been previ­
ously noted, deafness alone does not bear on an in d iv id ua l’s ab ility  to 
contribute as a ju r o r .155 Furthermore, the unequal treatment h istori­
ca lly accorded d ea f persons156 is a stigma o f in feriority and a badge o f 
second-class citizenship . D ea f persons, therefore, are properly consid­
ered a suspect class in Califo rn ia .

3. The State Ir Compelling Interest

It appears from the foregoing that the strict standard o f equal protec­
tion scrutiny should apply to Califo rn ia ’s exclusion o f deaf persons 
from jur)' service since either the existence o f a suspect classification or 
the infringement o f a fundamenta l right may be shown under the fed­
eral or state constitution. Thus, i f  the exclusion is to be constitutionally

150. 5 Cal. 3d I. 485 P.2d 529. 95 Cal. Rpir. 329 (1971).
151. Id. at 18. 485 P.2d at 540. 95 Cal. R p i:. at 340.
152. Id.
153. td Most o f this language, which seetrs to have originated in Development: in the Law—

Equa! Protection, 82 H a r v .  L. R e v .  1065. 1173-74 (1969). was used nearly verbatim in Frontiero v.
Richardson, 411 U.S. 677. 686 (1973). For this reason, these factors are considered by some lo be 
part o f the federal ind ic ia o f suspeclness. See Krass. The Right to Public Education fo r  Handi­
capped Children: A Printer fo r  the Hew Advocate. 1976 U. I I I .  L.F. 1016. 1038-39 (19761. Since a 
majority o f the Coun d id nol jo in (he frontiero opinion, these elements are not properly placed 
among Ihe federal crite ria o f suspectness.

154. 5 Cal. 3d al IS. 485 P.2d at 540. 95 Cal. Rpir. at 340.
155. Sec text accompanying noies 61-105 supra.
156. Sec note 60 supra.
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va lid , i i must be necessary in ihe furtherance o f some compelling state 
interest.

C learly, the responsib ility to secure a fa ir tr ia l to litigan ts is a com­
pelling state interest. But a total exclusion o f dea f jurors is neither nec­
essary, nor the least restrictive means, to achieve that goal. Not every 
potential d e a f ju ro r  in every case raises the spectre o f an un fa ir consid­
eration o f the case. A s has been pointed out. ju r y  service is a matter o f 
ind iv idua l capabilities in the context o f  a particu la r case.'57 Thus, a 
total ban on dea f ju ro rs overreaches the state's interest. The least re­
strictive means to accomplish the goal o f a fa ir tr ia l fo r litigan ts is the 
ava ilab ility  o f  a challenge for cause against those in d iv id ua l ju ro rs  in 
those particu lar cases where it appears that a litigan t's right to a fair 
tr ia l may be in jeopardy .155

C. The Lesser Standards o f Review

The discussion o f the compelling state interest lest was prem ised 
upon finding ju ry  service to be a fundam enta l right or deafness a sus­
pect classification. D ism issing these rigorous requirements, however, it 
is apparent that jury- sendee, i f  not fundam ental, is an “important” 
right, and deafness, i f  not suspect, is a “sensitive" classification w ith 
respect to ju r y  sendee. Thus, in Meyer r. Zolin , 1 5 9  the first equa l pro­
tection challenge to C a lifo rn ia ’s exclusion o f dea f persons from ju r y  
sendee, the p la in tiffs urged, and the tr ia l court found, the exclusion 
properly reviewable under the intermediate equa l protection ana ly­
sis .160 This standard requires that the exclusion be substan tia lly  related 
to achievement o f an important state ob jec tive .161

Since actual tr ia l experience w ith d e a f ju ro rs  has resulted in  no ap­
parent d im inution o f the right to a fa ir t r ia l,16* the tota l exclusion can­
not be said to be substan tia lly  related to achievement o f  that objective. 
Likewise, applying the trad itiona l equa l protection ana lys is ,163 actual 
tria l experience makes it doub tfu l that the exclusion is even ra tiona lly 
related to the goal o f a fa ir tr ia l in many instances.

Conclusion
Experience in actual tria l settings has shown that the right to have a 

case fa irly  considered is not necessarily in fringed by the seating o f a
157. See lext accompanying noie 105 j upra.
158. See note 104 and accompanying text surra.
159. No. C 302SS3 (L. A. Super. Cl.. Dec. 20, 1979); see noie 3 supra.
160. td. (ru ling on Demurrer, al 2) (copy on lile a i the Pacific Law Journal).
161. See lext accompanying noie 113 supra.
162. Sec Letter on Oakiand Deaf Juror, supra note 5.
163. See text accompanying note 108 supra.
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deaf juro r. W hile there exist theoretical obstacles to a fair considera­
tion by a dea f ju ro r , these do not support a total ban on deaf ju ro rs 
w ithout regard to the circumstances o f particu lar cases. The state thus 
has no basis for in fring ing the right o f litigan ts to have dea f persons 
considered for ju ry  service as members o f  the community.

Likewise, the state has no basis for stripping dea f persons o f a va lu a ­
ble participatory opportunity in the form o f ju r y  service. The state’s 
interest m guaranteeing that ju r ie s w ill render a fa ir consideration o f 
the cases before them can be accomplished by a means less restrictive 
than denying a ll d ea f persons the chance to exercise a prerogative o f 
citizenship.

Action by the legislature and the courts is necessary to safeguard the 
rights o f both litigan ts and dea f persons. The ju ry  selection statute, 
Code o f C iv il Procedure Section 19S. must be amended to provide that 
no person sha ll be deemed incompetent as a ju ro r  so le ly because o f the 
loss o f hearing in any degree A dd itiona lly , extension o f Evidence 
Code Section 754 is required to exp lic itly govern procedures for select­
ing an interpreter when a dea f person is a ju ro r. The legislature must 
remove all bars to the presence o f an interpreter in the ju ry  room dur­
ing deliberations. At the same time, however, the grounds for a new 
tria l as stated in Code o f C iv il Procedure Section 657 and Penal Code 
Section 1 IS 1 must be amended to inc lude instances o f m isconduct on 
the part o f an interpreter during deliberations.

In the ju d ic ia l sphere, the decision in Meyer r. Z o lin fA denying dea f 
persons equal protection in ju r y  selection, must be reversed. The tria l 
courts must insure cooperation on the part o f a ll persons invo lved in a 
tria l to m inim ize d isruptions from the normal routine when a dea f j u ­
ror is seated.

Such actions on the part o f the legislature and the courts w ill demon­
strate the state's comm itment to conferring the fu ll privileges o f citizen­
ship on the “ tru ly  silent m inority .”

Harold Craig Manson

lea. No. C 3CCSS3 (L .A . Sup:r. Cl., Dec. 20. 1979).
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Following the completion o f this comment, a mock trial featuring two deaf 
jurors was conducted in the Center for Legal Advocacy ("Courtroom of the 
Future”) at McGeorge School of Law. The trial was sponsored by 'he Pacific 
Law Journal and the McGeorge Trial Advocacy Program, in cooperation with 
the California Association o f the Deaf. Most o f the concepts regarding a fair 
consideration o f a case discussed in the comment were illustrated in the trial. 
The proceedings were recorded by the courtroom's videotape cameras. The 
trial was a regularly scheduled proceeding o f the Trial Advocacy Program, in 
which third year law students prepare and pursue case -m pleadings 
through trial. Typically, members of the local bar or ben. s judges.
Juries usually consist o f first year law students, college studcn j  other 
members of the community.

The mock “deaf juro r” trial involved a damage suit for personal injuries. 
The plaintiff was allegedly shot and beaten by a grocery store security guard 
who had accused the plaintiff o f stealing a small food item. The defendant in 
the case was the security guard’s corporate employer. This case was selected at 
random for the deaf ju ro r experiment.

Four third year law students were attorneys in the case. A member of the 
California oar with six years’ experience in civil litigation presided as trial 
judge. The ju ry  consisted o f first year law students, two deaf persons, and the 
hearing wife of one o f the deaf men. The deaf persons, both over sixty, were 
Mr. f.A . Caligiuri, Executive Director o f the California Association of the 
Deaf, and Mr. W illis Berke, a retired draftsman. The interpreters were Debra 
Parker of the Nor-Cal Center on Deafness in Sacramento, and Ed Santillanes 
of the California Association o f the Deaf. Ms. Parker has had extensive expe­
rience interpreting legal proceedings for deaf persons. Both interpreters are 
members of die National Registry of Interpreter: for the Deaf.

The attorneys were informed approximately two weeks prior to trial that a 
deaf person might be included on the jury. The Pacipc Law Journal provided 
the attorneys with a package entitled “Trial with a Deaf Juror: Selected 
Materials for Attorneys." This package, which the attorneys received one day 
before the trial, included a list of suggested voir dire questions; a copy o f the 
Cede of Ethics for Interpreters; and a copy c f  the letter from Assistant A la­
meda County District Attorney Thomas Deal regarding the Oakland “deaf 
juror” trial discussed in this comment. The attorneys did not receive any in­
formation about the deaf persons. The attorneys were told not to make anv 
adjustments in their planned trial presentations.

The judge likewise was provided with a package prepared by the Pacific 
Law Journal, entitled "Trial with a Deaf Juror: Selected Materials for the 
Court.” This package, which the judge received the morning o f the trial, in­
cluded an explanatory letter; all the materials given the attorneys: and Califor­
nia Evidence Code Sections 750, 752, and 754. Copies of the attorneys' 
materials and the judge’s materials are on file at the Pacific Law Journal.

The deaf persons were not given any information about the case prior to the
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'2 trial. In fact, the seating i f  Mr. Berke as a juror was decided only minutes
j before the trial commenced.
» During the attorneys’ opening statements, the interpreter stood next to and

slightly behind the attorneys before the jury. During the testimony of wit­
nesses. the interpreter was seated on a raised chair next to the witness. Thus,
the deaf jurors were able to observe the facial expressions of the witnesses as

}  well as the interpreter. The two interpreters took turns interpreting, usually
swii'-hii.g during natural breaks in testimony or between witnesses. At one 

: poirt, however, the interpreters switched during the testimony of a doctor
calli.'j by the plaintiff. This was accomplished with no break in communica- 

3 tior.s with the- deaf jurors.
■I A considerable amount of medical testimony was pul on by the plaintiff. In

direct contradiction to the contention made in Eckstein K irby, discussed in 
•e' the comment, the deaf jurors had no difficulty understanding this testimony.
~i This became apparent in discussions with the deaf jurors after the trial, but

was also apparent in the jury’s deliberations, which were taped by hidden 
? cameras.
I? Problems during the presentation of evidence were virtually nonexistent. At

one point, the interpreter indicated that she could not hear the rather soft- 
spoken trial judge. This observation benefitled several of the hearing jurors 

j who were also having difficulty at times hearing the judge. It was necessary at
■; another point for the interpreter to ask a nervous student attorney to speak a
■j little slower. Finally, during the testimony of a defense witness, the interpreter
j* received an emergency call on her electronic pager, requiring a change of in-

terpreters.
if
ij Jury deliberations in this mock case were especially insightful. One inter-
i  preter accompanied the two deaf jurors into the jury' room. Both deaf jurors

and the interpreter sat at the end of the oblong jury table. The jury' foreman 
r - sat across from the deaf men. The oiher jurors made an effon to speak one at
s a time. Occasionally, however, several conversations began at once. The in­
ti terpreter kept up with as many as possible. The jury usually returned to order
» within moments. No critical information was lost to the deaf jurors.
? The deaf jurors were valuable participants in the deliberations. In fact, the
;• jury accepted two suggestions made by Mr. Caligiuri. There were two theories
( of liability against the corporate defendant. The jury had dismissed the first

theory, respondeat superior, and was prepared to discount the other theory,
\ negligent supervision, when Mr. Caligiuri pointed out a flaw in the defense on
j  a  this point. Accepting his reasoning, the jury found for the plaintiff. On the
:• - issue of plaintiffs damages for lost future ’.ages, several jurors were prepared
y - to accept the amount suggested by counsel. Mr. Caligiuri noted that the sug-
t gcsted figure was premised upon the plaintiff never working at any job ever
i again. The evidence, Mr. Caligiuri s.-id, indicated that the plaintiff was not

totally disabled and in fact was capable of working at a number of jobs. The 
jury then reduced the proposed award of lost future earnings by nearly fifty 
per cent.
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After the verdict was announced, all participants and several observers re­
ceived questionnaires about the trial. A ll respondents were impressed with the 
capabilities o f the deaf persons in the trial. Nearly a ll respondents said they 
would noi object to having their own cases, civil or criminal, tried by a jurv 
that included a deaf juror. Most had no suggestions as to how the proceedings 
could have been more efficiently conducted. Those who did make suggestions
said that speaking more slowly by all parties, in their opinion, might have been helpful.

The deaf persons felt that no adjustments would be needed to improve their
participation. They said they enjoyed the experience and had no trouble un­
derstanding the evidence.

The interpreters both agreed that the trial presented no problems for them 
at all. They indicated that the medical testimony was not at all difficult to 
convey. The one interpreter who had not previously participated in legal pro­
ceedings said he enjoyed the experience so much that he hop- ' to do more 
legal interpreting, perhaps on a permanent basis.

As noted previously, the trial was recorded by videotape cameras. The tape
reveals a virtually flawless trial with respect to the presence o f the deaf jurors.
There were no delays whatsoever attributable to the deaf persons.

Copies of the various materials discussed in this appendix, including the
questionnaires given to participants and observers, arc on file at the Pacific
Law Journal. The videotape of the trial is available at the Law Library at
McGeorge School of Law. Further information about the videotape is avail­
able from the Pacific Law Journal.
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1. 58 Cat. App. IS9. 190. 20S P. 356.
2. Contract employees were formcrl; 

C o d e . §S"602(a). The purpose o f this class 
board sufficient opportun ity to evaluate the 
The aovem ina board is strictlv lim ited to 
§§57476. S76U4. S760S.

3. Regular employees were formerly 
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tions 87601(d) and S7602(b( o f the Educat: 
elected to the position by the community 
failure o f the community college district to 1 
v. Fu llcnon Union High School Disc. 24 C 
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infra.
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for elementary and secondary school teac 
between temporary and substitute employe 
lion Code. Sec C a l .  E d u c .  C o d e  §87604

5. The word temporary has become 
lion see Sections 87478 and 674S0-S7482 01 
18-27 infra.

6. Peralta Fed'n o f Teachers, Local 
369, 390 n.6, 595 I>.2d 113. 126 n.6, 155 Ca 
v. Peralta Jun ior College Disl., 11 Cal. 3d 
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§ 18.05.060 A l a s k a Sta tu te s § 18.06.010

Sec. 18.05.060. P en a lty  fo r v io la t io n . A person who vio lates a 
provision of th is chapter or a regu lation adopted under th is chapter is 
gu ilty  of a misdemeanor and. upon conviction, is punishable by a fine 
of not more than $500, or by imprisonment for not more than one year. 
Each day tha t a person continues a vio lation is a separate offense. 
(§ 40-l-6(c) AC LA 1949)

R e v is o r 's  no te s . —  The words " ru le  o r" "p rom u lga ted " fo llow in g " re g u la t io n " by 
were deleted preceding " re g u la t io n ” and the rev iso r or s ta tu tes pu rsu a n t to AS 
the word "adop. was subs titu te d fo r 01.05.031.

Sec. 18.05.070. D e fin it io n s g e n e ra lly . In th is chapter
(1) "department” means the Department of Health and Social Ser­

vices;
(2) "commissioner” means the commissioner of health and social 

services. (§ 40-1-1 ACLA 1949; am § 2 ch 149 SLA 1968; am § 6chl04 
SLA 1971)

R e v is o r ’s no te s . —  The te x t o f a fo rm e r s ta tu te s under a u th o r ity  o f AS 01.05.031.
subsection (b). de fin in g " im p a irm e n t" as L e g is la t iv e  h is to r y  re p o r ts . —  For
used in AS 18.05.044 and 18.05.046, was repo rt on ch. 149 SLA 168 (CSHB 358 am
relocated to those sections by the rev iso r o f S>, see 1968 House Jou rn a l, p. 475.

Chapter 06. Rights of Blind and Otherwise 
Physically Disabled Persons.

Sec tion  S ec tio n
10. S ta te po licy 40. P ena lty fo r deny ing rig h ts
20. R igh ts 50. D e fin itio n s
30. R igh ts as pedestrians

C o lla te ra l re fe re n ce s . —  15 Am . Ju r . 
2d, C iv il R igh ts , §§ 1-4.
14 C.J.S., C iv il R igh ts Supplement, 

§§ 1-18.
E xc lus ion o f person (fo r reason o the r 

than co lor o r race) from  place o f pub lic 
en te rta inm en t o r amusement. 1 ALR2d 
1165.
Businesses or estab lishm en ts fa ll in g  

w ith in  sta te c iv i l r ig h ts s ta tu te provis ions 
p ro h ib it in g d is c r im in a tio n . 87 ALR 2d 120.

M un ic ip a l co rpo ra tion ’s power to enact 
c iv il r ig h ts ord inance. 93 A LR 2d 1028.
Recovery o f damages as remedy fo r 

w rong fu l d is c r im in a tio n unde r sta te or 
local c iv i l r ig h ts provis ions. 85 A LR 3d 351.
C ons truc tion and effect o f sta te leg is la ­

tion fo rb id d ing job d is c r im in a tio n on 
account o f phys ica l handicap. 90 ALR3d 
393.

Sec. 18.06.010. S ta te  p o licy . I t  is the policy of th is state to encour­
age and enable the b lind , the v isu a lly  handicapped, and the otherwise 
physica lly d isabled to participate fu lly  in the social and economic life 
of the state and to engage in remunerative employment. (§ 2 ch 19 SLA 
1972)

6
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Sec. 18.06.020. R igh ts , (a) The b lind , the v isu a lly  handicapped, 
and the otherwise physica lly d isabled have the same righ t as the 
able-bodied to the fu ll and free pedestrian use of the streets, highways, 
sidewalks, w alkways, public bu ild ings, public fac ilitie s, and other pub­
lic places.

(b) The b lind , the v isu a lly  handicapped, and the otherwise physi­
ca lly disabled are en titled to fu ll and equal accommodations, 
advantages, fac ilitie s , and privileges of a ll common carriers, airplanes, 
motor vehicles, ra ilroad tra in s, motor buses, street cars, boats or any 
other public conveyances or modes of transportation, hotels, lodging 
places, places of public accommodation, amusement or resort, and other 
places to which the general public is invited, subject only to the condi­
tions and lim ita tions estab lished by law and applicable a like  to. a ll 
persons.

(c) Tota lly or p a rtia lly  b lind persons have the righ t to be 
accompanied by a guide dog, especially tra ined for the purpose, in any 
of the places listed in (b) of th is section w ithout being required to pay 
an extra charge for the guide dog; however, the person w ith the guide 
dog is liab le  for any damage done to the premises or fac ilitie s by the 
dog. {§ 2 ch 19 SLA 1972)

Sec. 18.06.030. R ig h ts  a s p ed e str ia n s . The driver of a motor veh i­
cle approaching a to ta lly  or p a rtia lly  b lind pedestrian who is carrying 
a cane predom inantly white or m eta llic in color, w ith or w ithout a red 
tip, or using a guide dog sha ll take a ll necessary precautions to avoid 
in jury to the pedestrian, and a d river who fa ils  to take a ll necessary 
precautions and causes in ju ry to the pedestrian is liab le  in damages for 
the in ju ry caused. A to ta lly  b lind  or p a rtia lly  b lind pedestrian not 
carrying a cane as described in  th is section or using a guide dog in any 
of the places, accommodations or conveyances set out under AS 
18.06.020 has a ll of the righ ts and priv ileges conferred by law  upon 
other persons, and the fa ilu re  of a to ta lly  or p a rtia lly  b lind pedestrian 
to carry a cane as described in th is section or to use a guide dog is not 
by itse lf evidence of contributory negligence. <§ 2 ch 19 SLA 1972)

Sec. 18.06.040. P e n a lty  fo r d en y in g  r ig h ts . A person who denies 
or interferes w ith  adm ittance to or enjoyment of the public fac ilitie s set 
out in AS 18.06.020 or otherwise interferes w ith  the righ ts of a to ta lly  
or partia lly  b lind or otherwise disabled person is g u ilty  of a m isde­
meanor and upon conviction is punishable by a fine of not more than 
31,000, or by imprisonment for not more than 60 davs, or by both. (§ 2 
ch 19 SLA 1972)



S 09.20.010 C o d e  o k C i v i l  P r o c e d u r e S 09.20.020

Sec. 09.20.010. Q ua lif ic a t io n  o f ju ro r s . A person is qua lified to 
act as a ju ro r i f  the person is

(1) a citizen of the United States;
(2) a resident of the state;
(3) at least 18 years of age;
(4) of sound mind;
<5 > in possession of the person’s natura l faculties; and
(6) able to read or speak the Eng lish  language. Ii5 2.01 ch 101 SLA 

1962: am § 3 ch 245 SLA 1970: am § 1 ch 66 SLA 1981)

E ffe c t o f am e n dm en ts . —  The 1981 
amendment subs titu te d "1 8 " fo r "1 9 " in 
parag raph )3l.

N O TE S  TO  D EC IS IO N S

Q u a li f ic a t io n s  s u b je c t fo r le g is la ­
t io n . —  To define the q u a lif ic a tio n o f 
ju ro rs and prescribe the mode o f th e ir 
se lection is a r ig h tfu l sub ject o f leg is la tio n . 
Tynan v. U n ite d States. 397 F. 177 '9 th  
C ir.I, cert, denied, 266 U.S. 604, 45 S. C l. 
91. 69 L. Ed. 463 (1924).
E x c lu s io n a ry  m e th o d o f j u r y  se lec ­

t io n  h e ld in v a l id . —  A n y method o f ju ry  
se lection wh ich is in re a l ity  a sub te rfuge to 
exclude from ju r ie s sys tem a tic a lly and in-

le n t i i rm l ly  some cognizable group or class 
o f c itizens ; the com m un ity m ust be held 
in va lid . Ham p ton v. S ta te , Sup. C t. Op. 
No. 1487 (F ile N<> 27411, 569 P.2d 138 
1 1977). cert, deni .. 434 U.S. 1056. 98 S. 
Ct. 1225, 55 L . Ed. 2d 757, rehea ring 
denied, 435 U.S. 981, 98 S. C t. 1634, 56 L. 
Ed. 2d 75 11978).
Q u o te d in C ity o f Kotzebue v. Ipa look. 

Sup. C t. Op. No. 588 (F ile No. 10331, 462 
P.2d 75 11969).

C o lla te ra l re fe re n c e s . —
U n fu m ilia r ity  w ith  E ng lish as a ffe c tin g 
competency o f ju ro r . 34 A LR  194.
E ffec t o f exclus ion o f women from  ju r v  

lis t, 52 A LR  922.
In te llig ence or cha rac te r tes t o f 

qua lif ic a tio n s o f ju ro r , 126 A LR 507.
Re lig ious test o f qu a lif ic a tio n s o f ju ro r, 

126 A LR  526.
L o ya lly tes t o f q ua lif ic a tio n s o f ju ro r , 

126 A LR  529.
Women as ju ro rs . 157 A LR  561.
Deafness o f ju ro r as g round fo r 

im peach ing ve rd ic t; w a iv e r o f objection 
there to . 15 ALR2d 534, 537.

V a lid ity  o f requ irem en t o f oath o f 
a lleg iance, 18 ALR2d 294.
P roper procedure upon illness o r o the r 

d is a b ili ty  o f c iv il case ju ro r . 99 ALR2d 684.
C laustrophob ia or o the r neurosis o f 

ju ro r as subject o f in q u iry  on vo ir d ire o r o f 
d isqua lif ic a tio n o f ju ro r . 20 ALR3d 1420.
V a lid i ty  o f enactm ent re q u ir in g ju ro r to 

be an e lector or vo te r o r have 
qua lif ic a tio n s thereof, 78 ALR3d 1147.
V a lid ity  o f requ irem en t o f practice o f 

se lecting prospective ju ro rs exc lus ive ly 
from lis t o f reg is tered voters, 80 ALR3d 
869.

Sec. 09.20.020. D isq u a lif ic a t io n  o f ju ro r s . A person is 
d isqua lified to act as a ju ro r i f  the person

(1) has served as a ju ro r in the state w ith in  one year of the time of 
examination for service;

(2) has been convicted of a felony and the c iv il righ ts of the person 
have not been restored. (§ 2.02 ch 101 SLA 1962)
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Cr im in a l  R ules 24

(a) Examination. The court may permit the defendant or 
his attorney and the prosecuting attorney to conduct the ex­
amination of prospective jurors or may itself conduct the ex­
amination. In the latter event the court shall permit the defen­
dant or his attorney and the prosecuting attorney to supple­
ment the examination by such further inquiry as it deems 
proper or shall itself submit to the prospective jurors such 
additional questions by the parties or their attorneys as it 
deems proper.

(b) Alternate Jurors. The court may direct that not more 
than 4 jurors in addition to the regular jury be called and im­
panelled to sit as alternate jurors. Alternate jurors in the or­
der in which they are called shall replace jurors who. prior to 
the time the jury retires to consider its verdict, become un­
able or disqualified to perform their duties. Alternate jurors 
shall be drawn in the same manner, shall have the same quali­
fications, shall be subject to the same examination and chal­
lenges. shall take the same oath and shall have the same func­
tions, powers, facilities and privileges as the regular jurors. 
An alternate juror who does not replace a regular juror shall 
be discharged after the jury’ retires to consider its verdict. 
Each side is entitled to 1 peremptory challenge in addition to 
those otherwise allowed by law if 1 or 2 alternate jurors are 
to be impanelled, and 2 peremptory’ challenges if 3 or 4 alter­
nate jurors are to be impanelled. The additional peremptory 
challenges may be used against ->n alternate juror only, and 
the other peremptory challenge allowed by these rules may 
not be used against an alternate juror.

(c) Challenges for Cause. After the examination of pros­
pective jurors is completed and before any juror is sworn, the 
parties may challenge any juror for cause. A juror challenged 
for cause may be directed to answer every question pertinent 
to the inquiry. Eveiy challenge for cause shall be determined 
by the court. The following are grounds for challenges for 
cause:

(1) That the person is not qualified by law to be a juror.

Rule 24. Trial Jurors.

Alaska R of C 9 80 g j



24 Cr im in a l  R ules

( f » That the person is biased fo r or aga inst a party or a t­
torney

(; I That the person shows a sta te of mind which w ill pre­
vent 1 'm from rendering a ju s t  verd ict, or has formed a posi­
tive Oj >inion on the facts of the case or as to what the outcome 
shoulr be, and cannot d isregard such opinion and try  the issue 
impn • ia lly .

( ’•) That the person has opinions or conscientious scruples 
whi« i would improperly' influence his verd ict.

i 5) That the person has been subpoenaed as a w itness 
in t l i case.

16 ) That the person has a lready sa t upon a tr ia l o f the
same issue.

17) That the person has served as a petit ju ro r in a civil 
case uased on the same transaction.

'8) That the person was called as a ju ro r and excused 
either fo r cause or peremptorily on a previous tr ia l o f the 
same action, or in another action by the same parties fo r the 
sam ; cause of action.

(9) That the person is related w ith in the fourth degree 
(c I law) o f consanguinity or a ff in ity  to one of the parties or 
attorneys.

(10) That the person is  the guardian, ward, landlord, 
tenant, employ'er, employee, partner, client, principal, agent, 
d^hor, creditor, or a member of the fam ily  of the defendant, 
o ' he person alleged to be in jured by' the crime charged in 
t li • indictment, complaint, or information, of the person on 
V- Ji 'Se complaint the prosecution was institu ted , or of one of 
I ' i i attorneys.

i l l )  That the person w ith in the previous two years:
(i) has been a party adverse to the challenging party 

or attorney in a c iv il action; or
(ii) has complained against or been accused by the 

ch illeng ing party or attorney in a crim inal prosecution.
(12) That the person has a financia l in terest other than 

tha t of a taxpayer in the outcome of the case.
(13) That the person was a member of the grand ju ry  

return ing an indictment in the cause.

O R  82 Alaska R of C 9/80



Ckimj' Tj,t R ules 24
(14) That the person is employed by an agency, depart­

ment, division, commission, or other un it of the State of 
A laska, includin a municipal corporation, which is d irectly 
involved in the case to be tried.

(d) Peremptory Challenges. A fte r a ll challenges fo r cause 
are completed, the parties sha ll make or waive the ir peremp­
to ry challenges. F ir s t the p la in tiff and then the defendant 
may exercise one or more peremptory challenges a lternate ly 
un til each party successively waives fu rth e r peremptory chal­
lenges or a ll such challenges have been exercised. A party who 
waives peremptory challenge as to the ju ro rs in the box docs 
not thereby lose the challenge but may exercise it as to new 
ju ro rs who may be called. A ju ro r peremptorily challenged is 
excused w ithout cause. I f  the offense is punishable by impris­
onment fo r more than one year, the sta te is entitled to 6 per­
emptory’ challenges and the defendant or defendants jo in tly  to 
10 peremptory challenges. I f  the offense charged is punishable 
by imprisonment fo r not more than one year, or by fine or 
both, each side is entitled to 3 peremptory' challenges. I f  there 
is more than one defendant, the court may allow  iV,e defen­
dants additional peremptory challenges and perm it them to 
be exercised separately or jo in tly .

(e) Replacement of Challenged Jurors. A fte r a challenge for 
cause is sustained or a peremptory’ challenge ex '•rcised, another 
ju ro r shall be selected and examined before fu rth e r challenges 
are made. Such ju ro rs sha ll be sub ject to challenge as are other 
ju ro rs .

(f) Oath of Jurors. The ju r y  shall be sworn by the clerk 
sub stan tia lly  as fo llows:

“You and each of you do solemnly swear (or a ffirm ) that 
you w ill well and tru ly  t r y  the issues in the m atter now before 
the court so le ly on the evidence introduced and in accordance 
w ith the instructions of the Court; so help you God.” 
(Amended by Supreme Court Order 276 effective June 30, 
1977; and by Supreme Court Order 42S effective September 
1, 19S0)
(a ) CROSS R E F E R E N C E : AS 12.45.010

Alaska R  of CO SO CrR 88



CONTACT SHEET
RIGHTS OF DEAF, BLIND & DISABLED

Al Berke 563-4713
J AK Association for the Deaf 

P.O. Box 4-64 
Anchorage, AK 99509

David Maltman 274-3658 (Jonathan Katcher, Supervising Atty.)
Protection and Advocacy for the Developnentally Disabled (PADD)

^ 325 East 3rd 2nd Floor
Anchorage, AK 99501

Janies Omvig, Director 272-7-223 L _Uf^
t /  Sensory Impairment Center jd . 1 - '1'Ho f\ j .  -  I)^ u 4  / f c ' W U

3710 E. 20th Ave. J\,]r
Anchorage, AK 99508 / ^

jt f t f S ’D !
Dorothy Truran, Director 479-6507

,/ Governor's Council for the Handicapped & Gifted 
600 University Ave., Suite C 2 r> -f, yrJLZfi
Fairbanks, AK 99701 z J t '  J ' /u*

(Michael Morgan, Director 
Division of Voc. Rehab.
DOE
1 Pouch F 
iJuneau 99811

Stan Ridgeway 561-4466 U K })* "? ?  /0H
State Coordinator for Deaf Services , . /
Division of Voc. Rehab. jd/io LOill HutTH1/
3600 Bragaw 
Anchorage, AK 99508

Janet Bradley, Executive Director 276-7474 l^f-j
Human Rights Commission 
431 W. 7th Ave., Suite 105 
Anchorage, AK 99501

Karla Forsythe, General Counsel 2 6 4 ^fj (ftj/foltlfl I £ 
i/Alaska Court System ft

303 K Street ^

Anchorage, AK 99501 £)£,,/> ~j~l S C h t f

MOA Community Support Services Program —
Disability Access Board 
Josef Reum, Manager 
Pouch 6-650 
Anchorage, AK 99502



Juneau:

Karen Donnelly

6590 Glacier Hwy #215
Juneau

780-6088

Pam Guy, President 

Juneau Assn. for the Deaf 
(Vice-Pres. AK Assn. for the Deaf) 
780-4551

/ U  C'dS'S / V U s i x
3? to bdoodl^c) j) r  ■ ! & 11 K  /Lb

J  J C L z i t t i d

P u a n - e  P K ^  . r
p r0/) rC i^  cdn nS H

d o b  b n r u , c h

j ) i c / v  53 ^ 5 ’" "
3 ^ 7 0



( S t a l e  ‘̂ l e g t s l a t u r e

Senate
Committee o n  ju d ic ia ry  Pouch v

S ta te  C ap ito l 
J u n e a u  A la sk a  99811

For Immediate Release: Farther Information:
October 10, 1985 Ann Plunkett 276-6731

SEttATE TO STUDY RIGHTS OF DISABLED

The rights of physically and mentally disabled persons will be the topic 

when the Senate Judiciary Caimittee meets Tuesday, October 22, 1:00-4:00 

in the Anchorage Legislative .nformation Office building. The 

cortmittee, chaired by Senator Pat Rodey (D-Anchorage), will address 

SB168, "An Act relating to rights of deaf, blind and disabled persons," 

and HB393, "An Act relating to the rights of physically and mentally 

disabled persons."

Major issues within the legislation include allowing deaf and blind 

persons to serve on state juries, and amending the state human rights 

statute to prohibit discrimination on the basis of deafness, blindness 

or disability. Interpreters will be provided for those members of the 

deaf camiunity wishing to testify.

According to Senator Rodey, "It is our job, as lawmakers, to make sure 

that deaf or blind individuals, along with other people with 

disabilities, enjoy full human rights protections. I believe this 

legislation represents an affirmative step in the quest for equal rights 

for all handicapped persons."

Official Business

#



(Alaska jitaie ^legislature
S e n a t e

Committee o n  J u d i c i a r y  Pouch v
S tfite  C ap ito l 

Ju n e a u ,  A la sk a  9981

MEMORANDUM

TO: Senate Judiciary Committee

FROM: Senator Pat Rodey, Chairman

DATE: October 7, 1985

PE: Hearing on Rights of Disabled Persons
October 22, 1985

1:00-4:00
Anchorage LIO

The Senate Judiciary Committee will be conducting a hearing on two bills 
currently in committee relating to the rights of disabled persons:

SB168 - "An Act relating to rights of deaf, blind, and disabled 
persons."

HR393 - "An Act relating to the rights of physically and mentally 
disabled persons."

We anticipate a good level of participation from individuals and 
agencies involved in meeting the needs of disabled persons. All 
committee members are urged to attend.

If vou require any further information, contact Ann Plunkett at 
276-6731.

Official Business



(Alaska jiiate jEegtsIaiitrt
Senate

Committee on ^judiciary Pouch y
State Capitol 

Juneau, Alaska 99811

TO: File - SB168 & HB393

Conversation with Annie - Interpreter Referral Service 

9/18/85

Interpreter requested for October 22 hearing on SB 168 and HB 393

Asked her about levels of interpreter certification -

Standard for court interpreter is the highest level - Comprehensive 

Skills Certificate (CSC). They typically have two years of training 
to reach that level. CSC-L is CSC-Legal; they have special training 

in legal terminology, and are screened and tested by a board.

There are four CSC level interpreters in the state - three with legal 
experience. This would not be enough to cover needs if legislatior 

is passed to allow deaf on juries.

CSC-L interpreters usually charge $28/hour with a 2 hour minimum

Official BuBineas

MEMORANDUM

Interpreter for hearing will charge approximately $20/hour.
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j PROTECTION AND ADVOCACY F O R  TH E D EVELO P M ENTALLY DISABLED

(\ M A IN  O FF IC E S O U TH E A S T N O R TH ER N
i \  325 Ene l 3rd. 2nd F loo r R E G IO N A L  O F F IC E R E G IO N A L  O F F IC E
M Anchorage, A K  99501 127 S. F ra n k lin . Su ita 2 7G3 7 lh Ave .

19071 274-3058 .lu num . A K  99S01 Fa irbnnkf-. A K  99701
(2071 580-1027 (9071 456-1070

Ma rc h 1, l ^ S

Ms. D or ot h y  Truran , Director 

Go ve rn o r ' s  C ou n c i l  for the 

H a n d i c a p p e d  & G i ft e d  

600 U n i v e r s i t y  Avenue, Suite C 

Fairbanks, A l a s k a  99701

RE: SB168: A n  Ac t R e l a t i n g to the Rig ht s of Deaf, Blind, and D i s a b l e d

P e r s o n s .

Dear Dot:

This p o s i t i o n  p a p e r  is offered to the G o v e rn o r ' s  C ou nc i l  w i t h  the hope 

that the C o u n c i l  w il l support SB168. The bill has four co nce pt ua l 

parts. The first part a d d r es se s  the rights of d i s a b l e d  pers ons  to

serve on state jury panels. The second part r equ ir es  state and local 

go v e r nm en t s  to p rov ide  an i n t er p r e t er  w h e n e v e r  a d e a f  p e rs o n  seeks 

funds, ser vices, goods, f utilities, advantages, or p r i v i l e g e s  frcm 

that government. The third section amends the statute p r o v i d i n g  

pe n a l ti es  for in t e rf er i n g  w i t h  a d m i t t an ce  to or e n j o y m e n t  of public 

faci lit ies  by  c l a r i f y i n g  that di sab le d m ea ns  p h y s i c a l l y  d is a b l e d  in

that statute and a d d i n g  deaf to that statute. The fo ur th  s e c t io n ame nds  

the H u m a n  R i gh t s  C o m mi s s i o n  statute. At p r esen t the H u m a n  Ri gh ts  

Co mm is s i o n  statu te p r oh ibi ts d i s c r i m i n a t i o n  in em p l o ym en t,  credit and

financing, p u b l i c  a cco mmo dat ion s, and h ou s i n g  on the b asis of race,

religion, color, n a t i o n a l  origin, sex, age, m a r i t a l  status, changes 

in m a r i t a l  status, pregnancy, or parenthood. The bill adds deafness, 

blindness, and d i s a b i l i t y  to this list of i n a p p r o p r i a t e  d i sc r i m i n a t o r y  

c r i t e r i a .

(1) Jury Service. At present, deaf, blind and m o b i l it y  

impaired p e r s o n s  are not legally qu al i f i e d to serve on state jury panels. 

This d i s q u a l i f i c a t i o n  has n o t h i n g  to do with w h e t h e r  the d i s a b l e d  person 

is ac tu a l l y  c a p ab le  of h e a r i n g the case nnd r e n d e r i n g  a r at io na l  judgment 

based upon the facts presented. Rather, it a pp e a r s  to be b as ed upon 

the a rc h a i c  p re s u m p t i o n  that p ers ons  who are not in p o s s e s s i o n  of their 

"natural f a c u l t ie s"  are un abl e to reach a fair and i mpartial verdict. 

N ot h i n g  in the literat ure  or e xp e r i e n ce  supports this conclusion. The 

bill is an a t t e mp t  to e r a d ic a t e  this u n j u s t i f i e d  d e n i a l  of a basic 

civil right to dis ab l e d  persons.



To  date  the A l a s k a  A ss o c i a t io n for the Deaf has d o c um e n t e d  the denial 

of j ury s e r v i c e  to at least four d eaf pers ons  m e r e l y  b e c a u se  they are 

deaf. At le ast  one member of the G o v e r n o r ' s  Counci l would be 

d i s q u a l i f i e d  from s e r v in g on a state jury b e ca us e of hi s deafness. 

A n o t h e r  m e m b e r  of the G ov er n o r ' s C o un ci l  had been d eni ed  the o p p o r t u n i t y  

to s erve on the state jury b e caus e of h e r  d i s a b i l i t y  ev en  though this 

d i s a b i l i t y  does not interfere w i t h  h e r  pow ers  of judgment.

S im i l a r  laws p r o h i b i t i n g  d i s c r i m i n a t i o n  a g ain st d i sa b l e d  jurors are 

in e ff e c t  in a n u mb e r  of states i n c l u d i ng  Ca lif orn ia,  Colorado, Oklahoma, 

Wa s h i ng to n ,  and Texas.

A  recent law rev ie w article has a d d r e s s ed  the issue of deaf  persons 

se rv in g  juries. Jur y Selection: The Courts, The Constit uti on,

and The Deaf, 11 Pacific Law J o u r n a l 967 (1980), e f f e c t i v e l y  refutes 

all the a r g u me n t s  against dea f jurors. Its well rea s o n e d a nalysis 

c o n v i n c i n g l y  d e m o n s t r a t e s  that d ea f  peop le are p e r fe ct l y  c ap abl e of 

fairly c o n s i d e r i n g  a case and that the a s s i s t a n c e  of an i nt er p r e t e r  

w o u l d  in n o  w a y  interfere with the d e l i b e r a t i v e  p ro c e s s  or its secrecy. 

Fu rth e r m or e,  the article goes on to d e m o n s t r a t e  that jury service is 

a c o n s t i t u t i o n a l  right, the d e n i a l  of w h i c h  to perso ns on the basis 

of their d i s a b i l i t y  is high ly in app rop ria te.  We ha v e  e n cl os ed  a copy 

of the lav/ r e v i e w  artic le for you r con sid e r a ti on .

P r o v i d i n g  i n t e r p r et er s  for dea f p eo p l e  to serve on juries should riot 

be p r o h i b i t i v e l y  expensive. Q u a l i f i e d  i n t er pr e t e r s  are a lr e a d y  s erv ing  

in the A l a s k a  Court Sys tem  for p u rp os e s  of testimony. T h e y  could just 

as r e a d i l y  i n t e r p r e t  for purposes of a juror. T he r e  will be some 

e x p e n s e s  a s s o c i a t e d  with r en de rin g jury  b o x es  a cc e s s i b l e  to the m ob i l i t y  

impaired. However, this should be m in i m a l  and it d oes not justify 

the d e ni al  of the right to jury s er vic e for these persons. Finally,

there is a b s o l u t e l y  no ju st if i c a t io n for d e n y i n g  jury s er vic e to blind 

p e r s o n s ,

(2) Interp ret ers  for dea f p e r s o n s s e e k i n g  acc ess  to 

gove rnm ent s. T h i s  section would requ ire  all state and local g ov er nm e n t al  

units, i n c l u d i n g  the U ni ver sit y of A las ka,  to p rov ide  ari i n t er p r e t er  

w h e n e v e r  a d e a f  person seeks acce ss to funds, services, facilities, 

ad van tag es,  or privileges. The m e r i t s  of this p r o v i s i o n  are a ppa ren t 

on its face. In order for d eaf peop le to m e a n i n g f u l l y  par ti ci p a t e

in a societ y w he re the o v e r w h e l m i n g  m a j o r i t y  of its civil servants

are u n a b l e  to comm uni cat e w i t h  the deaf, it is incum ben t upo n the 

g o v e r n m en t to p r o v i d e  a means by w h i c h  the d e a f  can m a k e  use of the 

g ov er n m e n t w h i c h  their taxes go to support. The d e a f  are unique 

v i s - a - v i s  o t h e r  n on - Eng lis h spe aki ng peoples. In almost all n o n - E n g l i s h  

s p e a k i n g  com mun iti es,  there is a l w a y s some one  wh o can int erp ret  for 

a c i tiz en w h o  is a tt e m p t i n g  to c o m m u n i c a t e  w i t h  the government. W i t h 

the deaf, v e r y  few people are abl e to interpret. T here for e, the 

r e s p o n s i b i l i t y  should shift t^ the gov er nm e n t s  to as su re  the right 

of ac ce s s  for dea f people.

It should be n oted  that the fiscal impact of this sect ion  should not

be o v e n / h e lm in g .  In Alaska deaf pe o p l e  are c o n c e n t r a t e d  in the urban 

cent ers  of Fa irbanks, Juneau, and Anchor age . I n t e r p re te r services 

exist to some extent in all those communities. Thi s s e ctio n v/ill m e r e ly  

r e q u i r e u p g r a d i n g  of those int er pr e t e r  services.



(3) P e n a l ty  for d en yin g rights. This a m e ndme nt s u p p l e m e n t s  and 

clar ifi es the secti on p r o v idi ng pena lti es for p e r s o n s  w h o  de ny  or in te rf e r e  

w i t h  a d m i t t a n c e  to or enjojnnent of a public facility. The a m e n d m e n t  w o u ld  

make cle ar that it is inappro pri ate  to de n y  a d m i t t a n c e  to a de af  p e rs on  to 

pu bl i c facilities. It also clarifies that this p e n a l t y  p r o v i s i o n  is meant 

to only  a p p l y  to p hys i c a ll y dis abled persons. This c l a r i f i c a t i o n  is j u s t i­

fied b eca use  the stat uto ry chapter is ent i t l e d " Ri gh t s  of Blind and O t h e r w i s e  

P h ys i c a l l y  D isa bl ed  Poisons," and was, therefore, n ev er int ended to a p p l y  to 

m en ta l d is abi lit ies .

(4) H u m a n  Rights Commission. The  A l a s k a  H um an  R igh ts  C o m m i s s i o n , 

w h i c h  is u n d e r  the Gov er n o r ' s  office, is v e s t e d  w i t h  the p ow er  to i n v e s t i g a t e  

and p r e s c r i b e  r e m e d ie s to eliminate i na pp r o p r i a t e  d i s c r i m i n a t i o n s  ag ai n s t  

all A l a s k a n  citizens. The Com mi s s i o n deals w i t h  c o m pl a i n t s  on a case by case 

basis. If the C om mi ss i o n  finds the c o m pla int  to be justified, it has the 

p ow er to fashio n remedies whi ch w i l l  preven t the d i s c r i m i n a t o r y  p r ac t i c e fr o m  

continuing. At present, the C o m m i s si on ' s  m a n d a t e  is limited to d i s c r i m i n a t i o n  

agai nst  A l a s k a n ' s  on the bas is of race, religion, color, origin, age, se::, 

m a r i ta l  status, changes of marit al status, p r e g n a n c y  or p a r e n t h oo d,  or in the 

case of e m p lo yme nt,  physical handicap.

The bill w o u l d  ame id the human rights statute by a d d i n g  dea fne ss,  b li ndn ess , 

and d i s a b i l i t y  to the list of i n a p p ro pr i a t e  d i s c r i m i n a t o r y  criteria. If a deaf, 

blind or d i s a b l e d  person is b ei n g  d i s c r im i n a t e d  a g a i n s t  by any person, entity, 

or government, in the areas of civil rights, e m p l o yme nt,  housing, or fi n a n c ia l 

practices, the Com mi ss i o n  would have the p o w e r  to ad dr es s  the situation.

There w ou l d  be a two-fold benefit to a d d i n g  d e af nes s, b l ind nes s, and d i s a b i l i t y  

to the h uma n r igh ts  statute. First, it wo uld  give all deaf, blind, d isa bl ed  

person s a n o t h e r  f orum through w h i c h  to reme dy the pl et ho r a  of a b u s es  w h i c h  these 

person s have  be e n  subjected to. Second, by c o d i f y i n g  the i l le g a l i t y  of d i s­

cr im i n a t i n g  a gai nst  deaf, blind, and di sab le d persons, we w ou ld  be e n h a n c i n g  

the dignity, sel f-p erc ept ion , and status of these o th e r w i s e  dev a l u ed  persons.

The effect w o u l d  be felt not only w i t h i n  the d i sa b l e d  community, but al s o  in 

the c o m m u n i t y  at large, as society as a w ho le  is forced to r ec og n i z e  that d i s­

abled p ers ons  are ent itled to the same rights and p ri v i l e g e s  of all o ther  

p e r s o n s .

The bil l's  d e f i n i t i o n  of " Dis abi lit y" cl os el y tracks the Fe de r a l  d e p a r t m e n t  of 

H e a lt h  and H u m a n  Services N o n - D i s c r i m i n a t i o n  on the B asi s of H a n d i c a p  re g u l a ti on s 

w hi c h  w er e  p ro mu l g a t e d  pursuant to Sectio n 504 of the R e h a b i l i t a t i o n  Act of 1973. 

This is i n t en de d to tie into the large body of f ed era l case law that has 

a dd res sed  the issue.

W e  a n t i c i p a t e  that this bill will be w e l l  r e c e i v e d  and v i g o u r o u s l y  s u p p or te d  by 

the G o v e r n o r ' s  Council. It r epresents an a f f i r m a t i v e  step in the quest for equal 

rights for all h an d ica ppe d persons, r e g a r d l e s s  of t heir d is ab i l i ty . If the 

G o ve r n o r ' s  C oun cil  is interested in mo r e  i n f o r m a t i o n  about the bill, pleas e 

feel free to contact eith er of the u n d e r s i g n e d  w i t h  yo u r  q u e s t i o n s  and comments.

S i n c e r e l y ,

J o na t h o n  A. K a t c h e r  A l b e r t  Berke /

S u p e r v i s i n g  A t t o r n e y  d i r e c t o r  r-, v-" ^

P.A.D.D. A l a s k a  A s s o c i a t i o n  of  the Deaf



PROTECTION AND ADVOCACY FOR THE D EVELO PM ENTALLY  DISABLED

M A IN  O FF IC E  
325 East 3rd , 2nd F loo r 
Anchorage, A K  99501 
1907) 274-3658

SO U TH EA S T 
R E G IO N A L O F F IC E  
127 S. F ra n k lin , Su ite 2 
Juneau, A K  99801 
(907) 586-1627

N O R TH E R N  
R E G IO N A L  O FF IC E  
763 7 th Ave . 
Fa irbanks . A K  99701 
(907) 456-1070

A p r i l  19, 1985

Mr. R o g e r Lewis

Of f i c e of Sen. P a t r i c k  M. R o dey  

Po uch  V

Juneau, A l a s k a  99811 

REs SB 168/HB 172 

Dear Roger:

As yo u m a y  al re ad y  know, on A pr i l  15th the H o use  J u d i c i a r y  C om mi tte e passed 

out an amend ed v e r s i o n  of CS HB 172. Th ey  d ele ted  the se ctions w h i c h  w ould  

cost m on e y  (jury service; gover nme nt d i s c r i m i n a t i o n  a g ai ns t the disabled) 

but kept the p ed es t r i a n rights and the h um a n  rights w h i c h  w o u l d have no 

fiscal impact. T h e y  also r ein ser ted  " emo t i o na l or m en t a l  illness" into 

the d e f in i t i o n  of p h y s i c al  or m e n t a l  disability. As for the d e l ete d fiscal 

imoact sections, the c om mit tee  agreed to submit a sep arate bill w h i c h  w ou ld 

include those sections.

It a ppe ars  that the ball is in the Sen a t e ' s court and we hope there will 

be some m ov em e n t  soon. A  t e l eco nfe ren ce of some sort remains h i g h l y

desirable.

Finally, the e ncl os ed  copy of AS 4 7 . 30 . 8 6 5  should a l l e vi at e  y o u r  con cerns 

about the incl usi on of "emot ion al or men ta l i llness."

Pl e a s e keep me posted.

S i n c e r e l y

K a t c h e r

A t to r n e y

J A K / j i m



Association of the 
eaf 4241 B Street, Suite 201 

A ncho rage , A laska  99503 

907-563-4713 (V/TTY)

April 5, 1985

Representative Mau Gruenberg 
Pouch V
Juneau, AK 99811 

RE: HB172/SB168

Dear Max:

This letter is in response to your letter dated March 15, 1985.

Thank you for this opportunity to comment on these very important pieces of 
legislation. I am very pleased that the House HESS Committee chose to 
consolidate these bills in order to expedite their passage. Both bills 
would afford handicapped people legal protections that have been long awaited.

However, in the process of combining these two bills, certain elements of 
SB168 which are very important to the deaf community have been watered down 
or deleted. I am disappointed that this has occured and I .hope that through 
my input you will be able to rectify the situation.

SB168 provided that whenever a deaf person seeks access to funds, services, 
goods, facilities, advantages or privileges from the state or local govern­
ment, including the University of Alaska, that governmental entity must pay 
for and provide the deaf person with an interpreter. H B 172 has eliminated 
this very important provision. You must try to understand what a terrible 
disadvantage we deaf people are at whenever we try to deal with the govern­
ment. Without an interpreter any attempts on our part to receive the 
benefits of basic citizenship are completely frustrated. I feel it is the 
responsibility of the government to provide us with interpreters in order for 
us to have the same rights as all speaking and hearing persons. I recognize 
that this will end up costing the state some money. However, this expense 
does not justify denying deaf people access to their government. I hope you 
and the other members of the House will reconsider thiB deletion. We, in the 
deaf community, consider this section to be essential and we will be very 
disappointed if it does not become part of the law.

Both SB168 and HB172 deal with the Alaska Human Rights Commission. Both bills 
add the disabled to race, religion, etc. in the Human Rights Commission Statute. 
SB.68 protects the "deaf, blind, and disabled". HB172 protects the "physically 
and mentally disabled". I am unhappy with the deletion of deafness and blind­
ness from the specific wording of HB172. I feel it is very important that the 

d iaf and the blind be specifically mentioned in the Human Rights Commission 
Statute. I believe that the law should make it absolutely certain that these 
protections apply to the deaf and blind. I do not want to leave it up to some 
lawyer or judge down the road to determine that the statute does not apply to 
the deaf or the blind. Therefore, I disagree with HB172's elimination of the

A Non-Profit Consum er O rgan ization  of the Deaf
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words deafness and blindness.

Finally, I am dissatisfied with the exclusion of the emotionally and mentally 
ill from the protection of the Hunan Rights Commission Statute as found in 
HB172. SB168 includes the emotionally and mentally ill as persons *ho are

protected under the Human Rights Commission. I believe that these laws 
should apply to all disabled people, including the emotionally and mentally ill.

I was very disappointed that I was not given the opportunity to give input to 
your committee at the time that it was deliberating over these bills. As you 
know I have beer, very actively involved in the drafting of SB168. As a 
primary advocate for the deaf community, I feel that I had the right to present 
my position to the committee at the time it was considering the action and not 
subsequent to that time. Therefore, I would greatly appreciate being notified 
of any subsequent hearings or actions by your committee or any other House 

Committee as it may relate to these bills.

Thank you again for this opportunity to comment. Please feel free to comtast 

me if you have any questions.

Executive Secretary

ABtss
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(907) 272-7223 enter 3710 E. 20th A ve . • Anchorage, A la sk a  99508

M a r c h  8, 1985

The H o n o r a b l e  P a t r i c k  M. R o d e y  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V ( M S 3 1 0 0 )
J u n e a u ,  A l a s k a  99811

Re: S u p p o r t  for S B 16 8 - "An Act r e l a t i n g  to r i g h t s  of
p e r s o n s  w i t h  d i s a b i l i t i e s . " ;  and p r o p o s e d  a m e n d m e n t .

D e a r  S e n a t o r  R o d e y :

On b e h a l f  of this A g e n c y ,  I w i s h  to lend our s u p p o r t  to 
S e n a t o r  R o d e y ' s  Bil l c o n c e r n i n g  r i g h t s  of p e r s o n s  w i t h  

d i s a b i l i t i e s .  As y o u  k n o w ,  our A g e n c y  is r e s p o n s i b l e  for 
p r o v i d i n g  r e h a b i l i t a t i o n  s e r v i c e s  for b l i n d  or deaf  a d u l t s  
f r o m  t h r o u g h o u t  A l a s k a .  T h e r e f o r e ,  we h a v e  a k e e n  i n t e r e s t  
in m a k i n g  su re  that b l i n d  or d e a f  i n d i v i d u a l s ,  a l o n g  w i t h  
o t h e r  p e o p l e  w i t h  d i s a b i l i t i e s ,  e n j o y  f u ll  c i v i l  r i g h t s  
p r o t e c t i o n s .

I t h o u g h t  it w o u l d  be h e l p f u l  to p r o v i d e  som e g e n e r a l  
i n f o r m a t i o n  p a r t i c u l a r l y  a b o u t  b l i n d  or d e a f  p e r s o n s ,  s i n c e  
t h e r e  w as  q u i t e  a d i s c u s s i o n  on an A n c h o r a g e  T.V. n e w s c a s t  a 
few d a y s  ag o c o n c e r n i n g  the r i g h t  of t h e s e  i n d i v i d u a l s  to 
s e r v e  on j u r i e s -  A s t a t e m e n t  wa s m a d e  that  it w o u l d  be 
e x t r e m e l y  d i f f i c u l t  and w o u l d  p r e s e n t  q u i t e  a p r o b l e m  for a 
b l i n d  p e r s o n  to s e r v e  on a ju r y ,  s i n c e  it w o u l d  not be 
p o s s i b l e  fo r s u c h  an i n d i v i d u a l  to " s e e "  p h y s i c a l  e v i d e n c e .  
T h i s  is n o n s e n s e !  No a t t o r n e y  in a t r ia l s i t u a t i o n  s i m p l y  
h o l d s  up a p i e c e  of p h y s i c a l  e v i d e n c e ,  p h o t o g r a p h ,  d r a w i n g ,  
or o t h e r  v i s u a l  i n f o r m a t i o n  and says, " H er e,  m e m b e r s  of the 
j u r y ,  l o o k  at t h i s . "  Th e a t t o r n e y  i n v o l v e d  a l w a y s  d e s c r i b e s  
the p h y s i c a l  e v i d e n c e  in g r e a t  d e t a i l .  T h e r e f o r e ,  a b l i n d  
j u r o r  w o u l d  l e a r n  a b o u t  the e v i d e n c e  by l i s t e n i n g  to the 

v e r b a l  d e s c r i p t i o n .  And, of c o u r s e ,  t h e r e  m a y  also  be 
s i t u a t i o n s  w h e r e  a p i e c e  of p h y s i c a l  e v i d e n c e  wi ll  be p a s s e d  
a m o n g  the m e m b e r s  of the j u r y  f or  c l o s e r  e x a m i n a t i o n .

M a n y  s t a t e s  n o w  h a v e  l a w s  w h i c h  p e r m i t  b l i n d  i n d i v i d u a l s  
w h o  are o t h e r w i s e  q u a l i f i e d  to f u l f i l l  t h e i r  c i v i c  
r e s p o n s i b i l i t i e s  by s e r v i n g  on j u r i e s .  Also,  th ere  are a



g o o d  n u m b e r  of  b l i n d  a t t o r n e y s  a n d  j u d g e s  i n  t h i s  n a t i o n  v; ho 

p e r f o r m  q u i t e  c o m p e t e n t l y  i n  c o u r t r o o m  s e t t i n g s .

S e v e r a l  o t h e r  s t a t e s  h a v e  l a w s  w h i c h  e s t a b l i s h  t h e  r i g h t  

o f  d e a f  i n d i v i d u a l s  to  s e r v e  o n  j u r i e s  t h r o u g h  t h e  u s e  of  

i n t e r p r e t e r s .  I n  t h e  A n c h o r a g e  T . V .  s t o r y ,  a q u e s t i o n  a r o s e  

c o n c e r n i n g  t h e  c o s t  to  t h e  S t a t e  i f  i n t e r p r e t e r s  h a d  to b e  

p r o v i d e d .  A g a i n ,  t h i s  i s s u e  s h o u l d  b e  k e p t  i n  p e r s p e c t i v e .  

It is  e s t i m a t e d  t h a t  t h e r e  a r e  o n l y  4 5 0  d e a f  a d u l t s  

t h r o u g h o u t  t h i s  e n t i r e  S t a t e  w h o  u s e  s i g n  l a n g u a g e .  

T h e r e f o r e ,  i t  i s  c l e a r  t h a t  t h e  n u m b e r  o f  d e a f  p e r s o n s  

a c t u a l l y  c a l l e d  to  s e r v e  a s  j u r o r s  w o u l d  b e  m i n i m a l .

I n  g e n e r a l ,  w e  a r e  I n  s u p p o r t  o f  S B 1 6 8  i n  i t s  e n t i r e t y .  

H o w e v e r ,  i n  * S e c t i o n  6. A S  1 8 . 8 0 . 2 2 0 ( a ) ,  s u b s e c t i o n  ( 1 ) ,

( 3 )  a n d  ( 6 ) ,  w e  s e e  a p o t e n t i a l  p r o b l e m .  W h i l e  t h e s e  

s e c t i o n s  m a k e  i t  c l e a r  t h a t  it is i l l e g a l  to  d i s c r i m i n a t e  

a g a i n s t  p e r s o n s  w i t h  d i s a b i l i t i e s  i n  e m p l o y m e n t ,  a d v e r t i s i n g  

b y  a n  e m p l o y e r  o r  e m p l o y m e n t  a g e n c y ,  o r  a d v e r t i s i n g  b y  a 

p e r s o n ,  e a c h  s e c t i o n  p e r m i t s  " d i f f e r e n t "  t r e a t m e n t  o f  

p e r s o n s  w i t h  d i s a b i l i t i e s  if s u c h  d i f f e r e n t i a l  i n  t r e a t m e n t  

i s  b a s e d  u p o n  t h e  " r e a s o n a b l e  d e m a n d s  o f t h e  p o s i t i o n "  o r  "a 

b o n a  f i d e  o c c u p a t i o n a l  q u a l i f i c a t i o n . "

T h i s  l e g i s l a t i v e  i n t e n t  i s  c l e a r .  F o r  e x a m p l e ,  a n  

e m p l o y e r  m a y  r e f u s e  to h i r e  a b l i n d  p e r s o n  a s  a t r u c k  d r i v e r  

s i n c e  d r i v i n g  a c t u a l l y  r e q u i r e s  s i g h t .  O r  a n  e m p l o y e r  m a y  

r e f u s e  to  h i r e  a t o t a l l y  d e a f  p e r s o n  a s  a s w  i t c h  b o a r d  

o p e r a t o r  s i n c e  t e l e p h o n e  w o r k  r e q u i r e s  a t  l e a s t  s o m e  d e g r e e  

o f  h e a r i n g .

H e r e  i s  w h e r e  c o n f u s i o n  m a y  a r i s e :  M a n y  e m p l o y e r s

m i s t a k e n l y  b e l i e v e  t h a t  s i g h t  o r  h e a r i n g  a r e  r e q u i r e d  f o r  

e v e r y  p o s i t i o n  w h i c h  t h e y  h a v e .  T h e r e f o r e ,  e v e n  t h o u g h  t h e y  

a r e  m i s t a k e n ,  t h e y  m a y  h o n e s t l y  b e l i e v e  t h a t  v i s u a l  o r  

h e a r i n g  r e q u i r e m e n t s  a r e  b a s e d  u p o n  " b o n a  f i d e  o c c u p a t i o n a l  

q u a l i f i c a t i o n s . "

T h e r e f o r e ,  t o  p r e v e n t  p o s s i b l e  f u t u r e  p r o b l e m s ,  w e  

r e c o m m e n d  t h a t  t h e  f o l l o w i n g  l a n g u a g e  b e  a d d e d  to 

s u b s e c t i o n s  ( 1 ) ,  ( 3)  a n d  ( 6 ) ,  o r  a s  a n e w  s u b s e c t i o n :

P R O P O S E D  A M E N D M E N T

W h e r e  a n  e m p l o y e r ,  e m p l o y m e n t

a g e n c y ,  o r  p e r s o n  b e l i e v e s  t h a t  it i s

r e a s o n a b l e  to t r e a t  a p e r s o n  w i t h  a

d i s a b i l i t y  d i f f e r e n t l y  f r o  in p e r s o n s



w i t h o u t  d i s a b i l i t i e s  b e c a u s e  o f  t h e  

r e a s o n a b l e  d e m a n d s  o f  t h e  p o s i t i o n  o r  

d u e  to a b o n a  f i d e  o c c u p a t i o n a l  

q u a l i f i c a t i o n ,  t h e  e m p l o y e r ,  e m p l o y m e n t  

a g e n c y ,  o r  p e r s o n  h a s  t h e  b u r d e n  of 

p r o v i n g  t h a t  t h e  d i f f e r e n t i a l  in 

t r e a t m e n t  w a s  r e a s o n a b l e  a n d  n o t  

d i s c r i m i n a t o r y .

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o c o m m e n t  on  t h i s  

m u c h - n e e d e d  p i e c e  o f  c i v i l  r i g h t s  l e g i s l a t i o n .  I h o p e  t h a t  

y o u  w i l l  c o n s i d e r  t h e  s u g g e s t e d  a m e n d m e n t  w h i c h  I h a v e  

p r o p o s e d  .

R e s p e c t f u l l y ,

J a m e s  H .  O m v i g ,  D i r e c t o r  

S e n s o r y  I m p a i r m e n t  C e n t e r

J H O / d b

c c :  T h e  H o n o r a b l e  W i l l i a m  J. S h e f f i e l d

M r .  M i k e  M o r g a n ,  D i r e c t o r ,

D i v i s i o n  of V o c a t i o n a l  R e h a b i l a t i o n
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T h e  H o n o r a b l e  B e t t v e  M. F a h r e n k a m p  
C h a i r
S e n a t e  H e a l t h ,  E d u c a t i o n  & S o c i a l
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D e a r  S e n a t o r  F a h r o n k a m p :

«.t t h e i r  a n n u a l  m e e t i n g  in J u n e a u  o n  M a r c h  1, 1985, t h e  ..aman
R i g h t s  C o m m i s s i o n e r s  c o n s i d e r e d  SB  168 "A n A c t  r e l a t i n g  to r i g h t s  
o f  d e a f ,  b l i n d ,  a n d  d i s a b l e d  p e r s o n s "  a n d  p a s s e d  t h e  f o l l o w i n g  
r e s o l u t i o n :

T o  s u p p o r t  t h a t  p a r t  o f  t h e  l e g i s l a t i o n  
w h i c h  a p p l i e s  to  o u r  a g e n c y  a n d  t h e  s t a t e  
l a w  a n d  e x p r e s s  o u r  c o n c e r n  t h a t  t h e  p o r t i o n  
w h i c h  d e a l s  w i t h  j u r y  d u t y  b e  p e r m i s s i v e  b u t  
n o t  m a n d a t o r y .

T h e  C o m m i s s i o n e r s  a r e  a w a r e  o f  t h e  n e e d  f o r  b r o a d e r  p r o t e c t i o n  
f r o m  t h e  u n f a i r  d i s c r i m i n a t i o n  s u f f e r e d  b y  t h e  d ea f ,  b l i n d  a n d  
d i s a b l e d  in A l a s k a .  A l t h o u g h  t h e  C o m m i s s i o n ' s  c u r r e n t  j u r i s d i c­
t i o n  o n  the b a s i s  o f  p h y s i c a l  h a n d i c a p  is l i m i t e d  to t h e  e m p l o y­
m e n t  s e c t i o n  o f  o u r  s t a t u t e ,  t h e  C o m m i s s i o n  h a s  b e e n  a c t i v e  in 
t h e  e n f o r c e m e n t  of  t h i s  l i m i t e d  p r o t e c t i o n .  M o s t  r e c e n t l y ,  the  
C o m m i s s i o n e r s  t o o k  a s t r o n g  a d v o c a c y  p o s i t i o n  in th e W i l l i a m s  v 
U n i o n  C h e m i c a 1 d e c i s i o n  a f t e r  a p u b l i c  h e a r i n g  on th e m a t t e r ,  
h o i u i n g  t h a t  an a p p l i c a n t  c a p a b l e  o f  p e r f o r m i n g  all th e r e q u i r e d  

d u t i e s  o f  a jo b c o u l d  n o t  be  d e n i e d  e m p l o y m e n t  on t h e  g r o u n d s  
t h a t  h i s  p r i o r  m e d i c a l  h i s t o r y  m a d e  h i m  an  i n d u s t r y  r i s k  w i t h o u t  
e v i d e n c e  e s t a b l i s h i n g  a l i k e l i h o o d  o f  i n j u r y .

W i t h  r e s p e c t  to  SB 163, t h e  C o m m i s s i o n  s u p p o r t s  t h e  p r o p o s e d  
d e f i n i t i o n  o f  d i s a b i l i t y  f o u n d  a t  S e c t i o n  11 AS  1 8 . 8 0 . 3 0 0  b e c a u s e  
o f  it s b r o a d e r  c o v e r a g e  a f f o r d i n g  g r e a t e r  p r o t e c t i o n s  t h a n  u n d e r  
o u r  p r e s e n t  d e f i n i t i o n ,  r e p e a l e d  a t  S e c t i o n  12 A S  1 8 . 8 0 . 3 0 0 ( 1 3 ) .  
F u r t h e r m o r e ,  t h e  h a r m o n i z i n g  o f  s t a t e  l a w  w i t h  t h e  f e d e r a l  
p r o t e c t i o n s  for t h e  d i s a b l e d  p r o v i d e s  a c o n s i s t e n c y  b e n e f i c i a l  to 
b o t h  c o m p l a i n a n t s  a n d  r e s p o n d e n t s  w h o  m u s t  c o m p l y  w i t h  s t a t e  a n d  
f e d e r a l  law.

T h e  C o m m i s s i o n e r s '  c o n c e r n  a b o u t  S e c t i o n  1 a m e n d i n g  A S  0 9 . 2 0 . 2 1 0  
r e f l e c t s  t h e i r  h e s i t a t i o n  t o  c o m p e l  a b l i n d ,  d e a f  o r  d i s a b l e d

01A3RI H



F a h r e n k a m p  

P a g e  2
A p r i l  11, 19 85

p e r s o n  t o  a c t  as a ju ro r.  T h e  C o m m i s s i o n  s u p p o r t s  t h i s  s e c t i o n  
so l o n g  as it is i n t e r p r e t e d  a s  a p e r m i s s i v e  b u t  n o t  m a n d a t o r y  
r e s p o n s i b i l i t y .

If y o u  o r  th e  C o m m i t t e e  d e s i r e  f u r t h e r  i n f o r m a t i o n  a b o u t  th e 
C o m m i s s i o n ' s  p o s i t i o n  on t h i s  b i l l ,  p l e a s e  do n o t  h e s i t a t e  to 
c a l l  me.

S i n c e r e l y ,

r

:

JL B / b
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REQUEST

B111/Resolution Mo: SB 169_______________

Title: An Act limiting the exceptions__

of permanent fund dividends from orders

for the collection of debts______________

Sponsor: Ziegler___________________________
Requestor: Senate Judiciary Committee

EXPENDITURES/REVENUES: (Thousands of Dollars!

FISCAL DI. I AIL

Agency Affected: Revenue

Program Category Affected:. 

Government
General

BRU, Program of Subprogram(s) Affected: 

Permanent Fund Dividend - Enforcement 

Date of Request: February 23. 1935

OPERATING
I FY 85 I FY 86 I FY 87 1 FY 80 I FY 89 I FY 90

 I_____________ I_____________L_________
| 100 PERSONAL SERVICES 

| 200 TRAVEL

| 300 CONTRACTUAL

j 400 SUPPLIES

| 500 EQUIPMENT

| 600 LANDS & STRUCTURES 

| 700 GRANTS, CLAIMS

I 800 MISCELLANEOUS

I. TOTAL OPERATING | - 0 -

I I

I -0- | -0- - 0 - |  - 0 -

1 CAPITAL 1 1
-  1 - 1 - 1 - 1 -

1 REVENUE 1 

FUNDING: (Thousands of Dollars)

- 1 - 1 - 1 - 1 - 1

| GENERAL FUND 

| FEDERAL FUNDS
| OTHER

I TOTAL__________ | -0- | -0- |  - 0 - |  - 0 - |  - 0 -

POSITIONS:

| FULL-TIME 

| PART-TIME 

I TEMPORARY .1

ANALYSIS: None necessary. , ,• / . .

c r / u - ^ G )  Z u - w . :
Prepared By: Thomas 6y. Williams

Division:

Approved by 

Agency:

Distribution (by Agency preparing 

Legislative Finance 
Legislative Sponsor 
Requestor

Office of Management and Budget 

Impacted Agency(ies)

Phone: ^65-2366

Date: March i 1985

Date:

seal note):



O r i g i n a l  s p o n s o r :  Z i e g l e r  b y  r e q u e s t

IN  THE SENATE BY THE JUDIC IARY COMMITTEE

CS FOR SENATE B IL L  NO. 169 ( J u d i c i a r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - F IR S T  SESSION

A B IL L

F o r  an  A c t  e n t i t l e d :  "An A c t  l i m i t i n g  t h e  e x e m p t i o n  o f  p e r m a n e n t  f u n d

d i v i d e n d s  f r o m  o r d e r s  f o r  t h e  c o l l e c t i o n  o f  d e b t . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 43.23.065 i s  am ended  t o  r e a d :

S e c .  43.23.065. EXEMPTION OF PERMANENT FUND D IV IDENDS .  F i f t y  

p e r c e n t  o f  t h e  a n n u a l  p e rm a n e n t  f u n d  d i v i d e n d  p a y a b l e  t o  a n  i n d i v i d u a l  

i s  e x em p t  f r o m  l e v y ,  e x e c u t i o n ,  g a r n i s h m e n t ,  a t t a c h m e n t ,  o r  a n y  o t h e r  

r e m e d y  f o r  t h e  c o l l e c t i o n  o f  d e b t .  T h i s  e x e m p t i o n  a p p l i e s  t o  an  

e l i g i b l e  i n d i v i d u a l ' s  p e rm a n e n t  f u n d  d i v i d e n d  b o t h  b e f o r e  a n d  a f t e r  

p a ym en t  i s  made t o  t h e  i n d i v i d u a l .  An e x e m p t i o n  i s  n o t  a v a i l a b l e  

u n d e r  t h i s  s e c t i o n  f o r  p e rm a n e n t  f u n d  d i v i d e n d s  t a k e n  t o  s a t i s f y  (1) 

c h i l d  s u p p o r t  o b l i g a t i o n s  r e q u i r e d  b y  c o u r t  o r d e r  o r  d e c i s i o n  o f  t h e  

c h i l d  s u p p o r t  e n f o r c e m e n t  a g e n c y  u n d e r  AS 47.23.140 - 47.23.220; (2) a 

d e b t  owed b y  an  e l i g i b l e  i n d i v i d u a l  t o  a n  a g e n c y  o f  t h e  s t a t e ,  u n l e s s  

t h e  d e b t  i s  c o n t e s t e d  a n d  an  a p p e a l  i s  p e n d i n g ,  o r  t h e  t im e  l i m i t  f o r  

f i l i n g  a n  a p p e a l  h a s  n o t  e x p i r e d ; o r  (3) c o u r t  o r d e r e d  r e s t i t u t i o n  

u n d e r  AS 12.55.045 - 12.55.051 o r  12.55.100. A c h i l d  s u p p o r t  o b l i g a ­
t i o n  u n d e r  (1) o f  t h i s  s e c t i o n  h a s  p r i o r i t y  o v e r  a  d e b t  owed  t o  an 
a g e n c y  o f  t h e  s t a t e  o r  c o u r t  o r d e r e d  r e s t i t u t i o n , a n d  a p e rm a n e n t  f u n d  
d i v i d e n d  may n o t  b e  t a k e n  t o  s a t i s f y  a  d e b t  u n d e r  (2) o f  t h i s  s e c t i o n  
u n t i l  a n y  p o r t i o n  o f  t h e  d i v i d e n d  n e c e s s a r y  t o  s a t i s f y  a  c h i l d  s u p p o r t  
o b l i g a t i o n  a n d  c o u r t  o r d e r e d  r e s t i t u t i o n  h a s  b e e n  take n .



A M E N D M E N T  #1

S B 1 6 9  - E x e m p t i o n  o f  p e r m a n e n t  f u n d  d i v i d e n d s

P a g e  1, l i n e  24

A f t e r  " s t a t e " ,  i n s e r t  "or a c o u r t  o r d e r e d  r e s t i t u t i o n , "

P a g e  1, l i n e  26

A f t e r  " o b l i g a t i o n "  i n s e r t  " a n d  a c o u r t  o r d e r e d  r e s t i t u t i o n "
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I , the undersigned, an employee o f the State of A laska, do hereby certify 

that the m icrofilm  images on this m icroform are accurate reproductions 

o f the original records of the State o f A laska as accumulated during the 

regular course of business, and that it is the established policy and practice 

o f this State to m icrofilm  its records and to dispose o f the original records 

after m icrofilm  reproductions have been made.
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S T A T U T E S  R E L A T E D  TO SB 188

C H A P T ER  = 34.03

S E C T I O N  = 3 4 . 0 3 . 2 2 5

T I T L E  = 34

H E A D I N G S  T I T L E  34.

Property.

C H A P T E R  03.

U n i f o r m  Residential Landl o r d  and T e n a n t  Act.

A R T I C L E  6.

L a n d l o r d  Remedies.

C I T A T I O N  Sec. 3 4 .03.225.

C A T C H  LINE

L I M I T A T I O N S  ON M O B I L E  H OME PARK O P E R A T O R ' S  RIGHT TO TERMINATE.

T E X T  A m o b i l e  home park o p e r a t o r  may e v i c t  a m o b i l e  home o r  a mo bi l e

_  home park d w e l l e r  or tenant o n l y  for one o f  the f o l l o w i n g

reasons:

(1) the m o b i l e  home d w e l l e r  or tenant has d e f a u l te d  in 

t h e  paym e n t  o f  rent owed;

(2) the m o b i l e  home d w e l l e r  or tenant has been 

c o n v i c t e d  of v i o l a t i n g  a federal or state law o r  local 

o r d i n an c e ,  and that  v i o l a t i o n  is c o n t i n u i n g  and is 

d e t r i m e n t a l  to the health, sa f e t y  or w e l f a r e  of o th e r  

d w e l l e r s  o r  tenants in the m o b i l e  h ome park;

(3) the m o b i l e  home d w e l l e r  or  te n a n t  has v i o lated a 

p r o v i s i o n , e n f o r c e a b l e  u n d e r  AS 3 4 . 0 3 . 1 3 0 ,  of the rental 

a g r e e m e n t  or lease sig n e d  by bot h p a r t i e s and not p r o h i b i t e d  

by law i n cluding rent and the terms of agreement; and

(4) a change in the use of the land c o m p r i s i n g  the 

m o b i l e  home park, or the p o r ti o n  of it on w h i c h  the m o b i l e  

h o m e  to be evict e d  is located; however, all d w e l l e r s  or 

tena n t s  so a ff e c t e d  by a c h a n g e  in land use shall be given a t  

l e a s t  90 days noti c e ,  or  l o n g e r  if a lon g e r  n o t i c e  period is 

p r o v i d e d  in a v a l i d  lease.

H I S T O R Y  (Sec. 5 ch 138 SLA 1975; am sec. 1 ch 48' SLA 1982)

Statutes



STATE OF ALASKA 1985 LEGISLATIVE SESSION
__________________ FISCAL N O T E ________________

Revision Date:

REQUEST

Bill/Resolution No.: SB 188

Title: "An Act r e l a t i n g  to e v i c t i o n  

f r o m  a m o b i l e  hnme  p a r t ; . . . " _________

Sponsor: Sen. Rav

Requestor: S e n a t e  L a b o r  & C o m m e r c e  

Date of Request: March n.

FISCAL DETAIL

Agency AfTeCied: D e p a r t m e n t  of L a w _______

Program Category Affected:______________

P u b l i c  P r o t e c t i o n __________________ ________

BRU, Program or Subprogrem(s) Affected: 

C o n s u m e r  P r o t e c t i o n __________

EXPENDITURES/REVENUES: (Thousands of Dollars!

OPERATING

FY t i b  j FY 86 | FY 87 1 FY 88 | FY 89 FY 90

-1 1 1
lU U  r c r .s d i ' iA L  ^ t n V iC c S  

2 0 0  TRAVEL 

3 0 0  CONTRACTUAL 

AOO S U P P L IE S  

5 0 0  EQ U IPM ENT 

cOO LAND & STRUCTURES 

7 0 0  C RA NTS , C LA IM S  

3 0 0  M IS C E L I ■‘■'•OUS

• 1 1
1 1

I

1 !
1 .1 1

1 !
1

1 1
TOTAL ..AT ING - 0 - 1

C
11C11O1 - 0 - - 0 -

' CAPITAL I I I I I I 1

I REVENUE I I I I I I [

FUNDING: (Thousands of Dollars)
jt lV E .rtnL  r u A J - 0 -

1
0

 
11

0
1

- 0 - - 0 - - 0 -
FEDERAL FUNDS

I
OTHER

!
TOTAL 1

• POSITIONS:
r U L L - l IM t - 0 -  1 - 0 -  1 - 0 - - 0 - - 0 - - 0 -
=A R T -T !M E • 1 1

TEMPORARY 1 1 1

ANALYSIS: Attach a separate page if necessary

T h i s  b i l l  w o u l d  p r o h i b i t  a m o b i l e  h o m e  p a r t  o p e r a t o r  f r o m  e v i c t i n g  a m o b i l e  

h o m e  or a m o b i l e  h o m e  p a r k  d w e l l e r  or t e n a n t  b e c a u s e  of the age of the m o b i l e  

home. T h e  b i l l  w o u l d  n o t  p r o h i b i t  e v i c t i o n  for  v i o l a t i o n  of a p r o v i s i o n  

e n f o r c e a b l e  u n d e r  A S  3 4 . 0 3 . 1 3 0  that r e q u i r e s  that a m o b i l e  h ome be in a fit a n d  

h a b i t a b l e  c o n d i t i n o .  T h e  b i l l  doe s  no t  c a l l  for s t a t e  i n t e r v e n t i o n  or e n f o r c e m e n t  

and, c o n s e q u e n t l y ,  no f i s c a l  i m p a c t  on the D e p a r t m e n t  of L a w  is e x p e c t e d .

o a n D ,
Prepared By:____R i c h a r d  I. P e g u e z j D i r e c t o r________ _ Phone: 4 6 5 - 3 6 7 2

Division:_________ A d m i n i s t r a t i v e  S e r v i c e s  ,_________________Date: 3 / 1 2 / 8 5  ~

• f t ' c l J L  <=4. fcA * * , /  f<<
Approved by Commissioner: N o r m a n m :. G o r s u c h ___________ Date: 3 /1 2/Bs______
Agency: ____________ D e p a r t m e n t  of L a w ____________________

Distribution (by Agency preparing fiscal note): 

Legislative-Finance

Legislative Sponsor- l

Requestor 

Office of Management and Budget
Tp'OPf + oH ft nc\r\r\r f A ac \



Mobile Home Task Force 

Summary of Findings

The Mobile Home Task Force was organized to address five major 

problem areas:

1. Mobile home parks in Juneau are prime targets for con­
version to other uses such as apartments, condominiums, 

single family housing, and in seme instances, commercial 
or industrial uses. The most recent example of such a 

conversion is Valley Court Mobile Home Park. In June of 

1QS2, approximately 50 residents of Valley Court were 
given notices of eviction. This action coupled with

the relative nonexistence of mobile home lots on which 

to relocate the units, gives evidence of the economic 
pressures which can result in dire housing problems for 

mobile home owners.

2. Due to outmoded mobile home park regulations and inad­

equate enforcement, several parks have fallen into 

decay resulting in potentially serious health and 

safety hazards.

3. Although manufactured housing (including mobile homes) 

has moved to the forefront across the nation as the 

most affordable alternative to conventional housing, 
the utilization of this housing option to address 

Juneau's severe housing shortage has been virtually 

nonexistent in recent years. Why does this condition 

prevail and what can be done about it?

a. Given the imminent displacement of many mobile home 
owners from existing parks in the coming years, resi­
dents are faced with an immediate requirement for land 

that they can purchase or lease for the placement of 

their mobile homes. A recent informal survey indicates 
that many mobile home owners would much prefer to 

purchase a lot to live on.

5. The financing of mobile home purchases is presently
restricted to levels which make 1ot and home ownership 
impractical under present Alaska Housing Finance Cor­
poration policy. Can local government be of assistance 

in this area to stimulate housing development in Juneau?

The Mobile Home Task Force believes that its recommendations p:- 

tentially provide partial solutions to all of the stated problem 
areas. Our recommendations include a revised mobile home park 

ordinance to enhance the city's ability to ensure safer and more 
attractive convenciona1 mobile home parks in Juneau. -We recommend



FINANCE
CO RPO RATIO N

In 1982. AHFC im plem ented its  Second M ortgage  
Loan Purchase Program. The program  can be d iv ided in to  tv/o categories:  

1) Home Im provem ent Loan (HIL); and
2) Second M ortgages fo r  the purchase o f  a res idence

1. Home Improvement Loan 
Taxable Program 
Maximum Loan Amount

The tctal-financmg-to-vaiue may not 
exceea 2 0 %  of the market value— as 
com pletg i—  ano the sum of the first 
and the second may not exceed 
AHFC's loan maximums of 5173.650 
for a singie-famity dwelling ana 
$207,750 for a duplex.

E lig ib le  Improvements
Those which improve the basic lia b ili­
ty or energy efficiency of the dwell­
ing, including completions or additions.

E lig ib le Property
Owner-occupied single-family dwell­
ings. including condominiums, units in 
a PUD, duplexes and Type I mobile 
homes. Vacation or rental properties 
are NOT eligible.

Loan Terms
Up to $6 ,450 ...................................5 years
$ 6,500 - S12,450   10 years
$12,500 - and u p  15 years

235 East 8th Avenue. Third Floor

2. Seconds for Purchase
Proceeds of a second mortgage must 
be used for the purchase of an owner- 
occupied single-family residence or 
duple'., where the dwelling is subject 
to an existing first mortgane.

Maximum Loan Amount
The total-financing-to-value may not 
exceed 9 0 %  of the market value or 
sales price— whichever is less— and 
the sum of the first when combined 
with the second may not exceed 
AHFC's current loan maximums of 
$178,650 for a single-family dwelling 
and $207,750 for a duplex.

E lig ib le Property
Owner-occupied single-family dwell­
ings (including condominiums or 
PUDs) and duplexes. Mobile homes, 
vacation or rental properties are NOT 
eligible.

Loan Terms
Up to S6 .450 ................................... 5 years
S 6,500 - $12,450   10 years
$12,500 - and u p  15 years

Interest Rates
As with AHFC's first mortgage pro­
gram, the interest rate is governed by 
the legislature and may fluctuate 
depending on the cost the Corpora­
tion must pay to obtain its funds. In­
terest rates are SUBJECT TO 
CHANGE WITHOUT PRIOR NOTICE.

By Law, AHFC is allowed to loan 
up to $90,000 under the first mortgage 
program at a subsidized rate. For any 
portion above $90,000, the borrower 
is required to pay an interest rate equal 
to the cost ol funds. The Seconds Pro­
gram works in the same manner. How­
ever, please remember, if the existing 
first mortgage is a subsidized AHFC 
loan, the outstanding principal balance 
of the first mortgage must be sub- 
tractedlrom the S90.000 to determine 
the amount of Ihe second that will be 
eligible for the subsidized rate. This 
formula applies to both categories c 
the Second Mortgage Loan Program.
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Offering an alternative to the high cost ofsiic!< built dwellings, mobile 
homes have played a significant role in providing housing in Alaska.

2. Unils must be set up on permanent 
foundation and situated on fee simple 
lot or accepted leasehold estate.

3. Units must contain a minimum of 
700 square feet, exclusive of lean-tos. 
wanigans. etc.

4. Units must have a pitched roof (for 
every 12 inches, the rise must be 3 
inches), and have a roof overhang of 
no less than 10 inches.

5. Units must have a minimur ceiling 
height of 7 ' 6".

6. Units must be taxed as real property.

7. Units must meet the Federal Mobile 
Home Construction and Safety Stand­
ards (Title VI, Housing and Communi­
ty Development Act of 1974).

Type II Mobile Home Criteria
Type II mobile homes must contain a 
minimum of 600 square feet. Type II 
mobile homes are defined as all mobile 
homes not meeting the criteria set forth 
for a Type I unit. Type II mobile home 
units are also eligible for financing 
under the Home Ownership Assist­
ance Program.

Type II mobile home loans may be for:

1. The purchase of a mobile~home,

2. The purchase of a mobile home and 
lot,

3. The purchase of a mobile home and

to pay off an existing lot currently own­
ed by the borrower, and

4. The purchase of a lot on which to 
move the borrower's existing AHFC 
mobile home, if the relocation is due 
to a mobile home park closure. (Max­
imum loan amount - 7 5 %  of lot value 
as improved, determined by lesser of 
cost or appraised value.)

^ F o r  Items 2-4, the cost of the lot shall 
Include the purchase price or payoff 
on the lot plus the cost of providing 
permanent improvements (water,- 
sewer, access, etc.) to the lot.

235 Easi 8lh Avenue, Third Floor 
P.O. Box 101020. Anchorage. Alaska 99510

Printed January. 1984
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Features
Maximum Loan Amount:

Type I - S178,650 
Type II - S 75,000 

Minimum Down: 5 %
Maximum Term:

Type I - ABE Structured Mortgage 
(See brochure "Buying a Home in 
the Future")
Type II - Lesser of 20 years or 
remawing economic life.

Type I Mobile Home Criteria
Type I mooile homes will be financed 
with the proceeds from bond sales and 
may be financed under our Taxable 
Program, Veterans Mortgage Program, 
Tax-Exempt Program. Home Owner­
ship Assistance Program, and Pledg­
ed Account Program (brochures for 
these Programs are available through 
your lender or AHFC).

Based on cur current Pool Insurers' 
requirements, to be eligible for financ­
ing as a Type I Mobile Home the 
follQWinq-requirements must be met:

1. Units must have been constructed 
after 6 / 1 5 / 7 6 .  _



Other Criteria for Type II 

Mobile Homes
1. Personal property (appliance 
package) that may be included in the 
sale of the mobile home is limited to 
S1.500. No furniture may be included 
in the sale of the mobile home.

2. When the mobile home is located 
on fee simple land or an acceptable 
leasehold estate (and on a permanent 
foundation) improvements such as 
lean-tos. wanigans, storage, etc. may 
be part of the appraised value if they 
enhance the livability and marketabili­
ty of the unit.

3. If the unit is in a mobile home park, 
the park must be an approved AHFC 
park.

4. If the mobile nome is on fee simple

land or an acceptable leasehold estate, 
the value of the mobile home and foun­
dation shall not be less than 5 0 %  of 
tne total appraised value.

Examples'.

a) Mobile Home &
Foundation $30,000 -

Land 25,000

Total Value S55.000

Since the mobile home and founda­
tion is more than 5 0 %  of the total 
value, the maximum loan is 9 5 %  of 
$55,000 or S52.250

b) Mobile Home &
Foundation $25,000

Land 35,000

Total Value $60,000

In this case, the mobile home and 
foundation is less than 5 0 %  of the total 
value so the maximum loan is based 
on 9 5 %  of 2 times the mobile home 
and foundation. $25,000 x 2 =  
$50,000 X 9 5 %  =  $47,500

Interest Rates
The interest rates under this prcgram 
follow those established under the 
Taxable Mortgage Program and are 
based on the rate for AHFC bonds plus 
the Corporation’s operating costs and 
will vary from time to time. INTEREST 
RATES ARE SUBJECT TO CHANGE 
WITHOUT PRIOR NOTICE. Consult 
your lender for the current AHFC rate.
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H o n o r a b l e  Fred F. Zharcff 
Chairman
Senate Labor and Commerce Committee 
A l a s k a  State Legislature 
Pouch V  (MS 3100)
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  STATE COURTHOUSE ROOM .
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BILL SHEFFIELD, G O V E R N O R

Re: SB 188

Dear Senator Zharoff:

This office has b e e n  asked for its comments on SB 188, 
relatin g to evictio n from a mobile home park. The bill w o u l d  
prohibi t m o b i l e  home park operators from evicting a tenant 
because  of the age of the mobile home.

Based on the Consumer Protec t i o n  Section's experience, 
such a bill w o u l d  provide n e e d e d  p rotec t i o n  for mobile home park 
tenants. We have received several reports of instances where 
tenants w e r e  told that, due to the age of their mobile homes, 
they w o u l d  have to remove their homes from the park w h e n  and if 
they decide d to sell them. While this may already be unlawful 
under AS 34.03.040(c)(1), a legislative clarificatio n on this 
point w o u l d  be helpful.

i
One technical point I w o u l d  make on S33 188 is as 

f o l l o w s . AS 34.03.225, w h i c h  the bill w o u l d  amend, by its terms 
prohibits evictio n for any reason other than the four 
specifically enu mer a t e d  therein. The age of a mobile home is not 
among those reasons. M y  concern is that if an additional 
subsection w e r e  enacted, as und er SB 188, setting out a 
partic u l a r  prohib i t e d  grou nd for eviction, that might cast some 
doubt on the extent of the existing broad prohibition.

N o w  it is true that there is one potential "loophole" 
in the e xisting section, namely that under AS 34.03.225(3) a 
mo b i l e  h o m e  park operator might attempt to include in the rental 
agreement a provis ion requiring m o b i l e  homes to be under a 
certain age. To prevent this, w h i l e  avoiding the possibilty  
of w e a k e n i n g  the section by implication, the Legislature could 
directly prohibit such a p r o v ision in rental agreements.

The logical place for an amendment on this point w o u l d  
be in AS 34.30.040(c). A  n e w  p arag r a p h  (5) could be added, as

—  L e t t e r :  D e p t ,  o f  L a w  
03—c 3 o l h  C o n s u m e r  P r o t e c t i o n  S e c
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f o l l o w s :

(c) No rental agreement b e t w e e n  a m obile home 
park operator and a m o b i l e  home park tenant may

(5) p r ovide for eviction or termination of the 
tenancy or r e quire removal of the m o b i l e  home because 
of the age of the m o b i l e  home, nor m a y  the m obile home 
p a r k  operator m a k e  a rule or regulation to the same 
effect; hcwever, this p a r a g r a p h  does not prohibit 
eviction for v i o l a t i o n  of a p r o v isi on enforceable under 
AS 34.03.130 that requires that a m obile home be in a 
fit and habit able condition.

I hope this comment proves helpful to your Committee's
d e l i b e r a t i o n s .

S i n c e r e l y ,

N O R M A N  C. GORSUCH 
A T T O R N E Y  GENERAL

Robert E. Mintz
Assistant A t t orne y General 

' Consumer Protection Section

REM/ssr
c c : Norman Gorsuch
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S t a t e  o f  A l a s k a

O f f i c e  o f  t h e  o o v E S n o p  
J l ' X E . U

Th e  H o n o r a b l e  D o n  B e n n e t t  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k r  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  99811 

D e a r  S e n a t o r  Be n n e t t :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  m a k i n g  s e v e r a l  
c h a n g e s  in the e x e r c i s e  of the p o w e r  o f  e m i n e n t  d o m a i n  
u n d e r  AS 0 9 . 5 5 . 2 4 0  —  0 9 . 5 5 . 4 6 0 .  T h i s  b i l l  r e c o g n i z e s
r e c e n t  d e v e l o p m e n t s  in the law a n d  c o n t a i n s  p r o v i s i o n s  
t h a t  s h o u l d  s t r e a m l i n e  e m i n e n t  d o m a i n  p r o c e d u r e s  w i t h o u t  
p r e j u d i c i n g  l a n d o w n e r s '  rights. The r e s u l t  w i l l  a l l e v i a t e  
d e l a y s  t h a t  p u b l i c  w o r k s  p r o j e c t s  c a n  e x p e r i e n c e .  The 
p u b l i c  is w e l l  s e r v e d  by  the a m e n d m e n t s  b e c a u s e  it w i l l  
g e t  t h e  u s e  o f  its p u b l i c  w o r k s  p r o j e c t s  s o o n e r  a n d  at 
l o w e r  p u b l i c  exp e n s e .

S e c t i o n  1 o f  t h e  b i l l  a m e n d s  AS  0 9 . 5 5 . 2 7 0  b y  r e q u i r i n g  the 
c o n d e m n i n g  a u t h o r i t y ,  b e f o r e  the t a k i n g  o f  r e a l  p r o p e r t y  
b y  a " d e c l a r a t i o n  o f  t a k i n g , "  to p r e p a r e  a d e c i s i o n a l  d o c­
u m e n t  s u m m a r i z i n g  the d e c i s i o n .  S e c t i o n  4 a m e n d s  
A S  0 9 . 5 5 . 4 3 0  b y  r e q u i r i n g  t h a t  the d e c i s i o n a l  d o c u m e n t  be 
p a r t  o f  the d e c l a r a t i o n  o f  taking. T h e s e  two a m e n d m e n t s  
c o d i f y  and i m p l e m e n t  the h o l d i n g  i n  S h i p  C r e e k  H y d r a u l i c  
S y n d i c a t e  v. S t a t e , 685 P . 2d 715 (Alaska 1984).

S e c t i o n  2 a m e n d s  AS 0 9 . 5 5 . 3 0 0 ( a )  b y  c l e a r l y  s p e c i f y i n g  the
p o w e r  o f  the s u p e r i o r  c o u r t  w h e n  c o n s i d e r i n g  t h e  r e q u i r e­
m e n t  t h a t  a t a k i n g  b e  m a d e  in a m a n n e r  c o m p a t i b l e  w i t h  the 
g r e a t e s t  p u b l i c  g o o d  and l e a s t  p r i v a t e  injury. The c o u r t  
is to m a k e  its a n a l y s i s  b a s e d  u p o n  a r e v i e w  o f  the d e c i­
si o n a l  d o c u m e n t  r e q u i r e d  b y  sec. 1 and on  a p p r o p r i a t e  e v i­
de n c e  as set o u t  in sec. 7 o f  the bill.

S e c t i o n  3 a m e n d s  AS 0 9 . 5 5 . 4 1 0  b y  c l e a r l y  s t a t i n g  the p r o p­
o s i t i o n  that, i f  a n y  m o n e y  on  d e p o s i t  is w i t h d r a w n  by  a 
p a r t y  in i n t e r e s t ,  the w i t h d r a w a l  o p e r a t e s  as a w a i v e r  o f  
al l  issues, e x c e p t  the a m o u n t  o f  ju s t  c o m p e n s a t i o n .  T h i s  
a m e n d m e n t  c o d i f i e s  e x i s t i n g  p r a c t i c e .  W e  b e l i e v e  t h a t  it 
is r e a s o n a b l e  b e c a u s e  it r e q u i r e s  the p r o p e r t y  o w n e r  e a r l y
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on to m a k e  a c h o i c e  b e t w e e n  a t t e m p t i n g  t o  s t o p  the p r o j e c t  
or o n l y  l i t i g a t i n g  the i s s u e  o f  c o m p e n s a t i o n .

S e c t i o n  5 a m e n d s  AS 0 9 . 5 5 . 4 4 0 ( a )  by r a i s i n g  the s t a t u t o r y  
i n t e r e s t  a l l o w e d  u n d e r  the d e c l a r a t i o n - o f - t a k i n g  p r o c e d u r e  
to the l a w f u l  i n t e r e s t  rate. U n d e r  AS  45. 4 5 . 0 1 0 ,  t h a t  
i n t e r e s t  r a t e  is c u r r e n t l y  10.5 p e r c e n t .  U n d e r  the e x i s t­
ing l a n g u a g e  of  A S  0 9 . 5 5 . 4 4 0 ( a ) ,  a p r o p e r t y  o w n e r  is e n t i­
t l e d  to i n t e r e s t  a t  the ra t e  o f  six p e r c e n t  on the a m o u n t  
f i n a l l y  a w a r d e d  t h a t  is in e x c e s s  o f  the i n i t i a l  deposit. 
T h i s  i n t e r e s t  r a t e  w a s  f ound u n c o n s t i t u t i o n a l  in C i t y  of 
V a l d e z  v. 18.99 A c r e s , 586 P . 2d 682 (Alaska 1984), w h e r e  
the c o u r t  h e l d  t h a t  c o n d e m n i n g  a u t h o r i t i e s  a r e  r e q u i r e d  to 
p a y  la w f u l  i n t e r e s t .

S e c t i o n  6 p r o v i d e s  a n u m b e r  o f  a m e n d m e n t s  to 
AS 0 9 . 5 5 . 4 5 0 ( a )  t h a t  w i l l  s t r e a m l i n e  the p r o c e d u r e  in the 
s u p e r i o r  court. First, the c o u r t  is r e q u i r e d  to s c h e d u l e  
a h e a r i n g  for the r e v i e w  o f  the t a k i n g  w i t h i n  30 da y s  
a f t e r  the f i l i n g  of  a n y  o b j e c t i o n s  to the d e c l a r a t i o n  of 
t a k i n g  o r  as s o o n  a f t e r  t h a t  as p o s s i b l e .  Th i s  p a r t i c u l a r  
a m e n d m e n t  d o e s  n o t  c r e a t e  a p r i o r i t y  o v e r  o t h e r  m a t t e r s  on 
the c o u r t ' s  c a l e n d a r ,  b u t  d o e s  p l a c e  a r e q u i r e m e n t  u p o n  
the s u p e r i o r  c o u r t  to d e a l  e x p e d i t i o u s l y  w i t h  h e a r i n g s  on 
o b j e c t i o n s  to the a u t h o r i t y  a n d  n e c e s s i t y  for the taking. 
W h e n  c o m b i n e d  w i t h  the c h a n g e d  n a t u r e  o f  t h a t  h e a r i n g  u n­
der the a m e n d m e n t s  c o n t a i n e d  in sec. 7, the s c h e d u l i n g  o f  
a h e a r i n g  on  a n y  o b j e c t i o n s  to the d e c l a r a t i o n  o f  t a k i n g  
s h o u l d  be  g r e a t l y  e x p e d i t e d .

S e c t i o n  6 a l s o  c o n t a i n s  a m e n d m e n t s  th a t  c l e a r l y  s t a t e  th a t  
if a d e f e n d a n t  d o e s  n o t  m a k e  his o b j e c t i o n s  in a t i m e l y  
fa shion, he has w a i v e d  his o b j e c t i o n s  a n d  d e f e n s e s  to the 
ta k ing. Th i s  a m e n d m e n t  p a r a l l e l s  the e x i s t i n g  law f o und 
in C i v i l  Ru l e  7 2 ( e ) ( 4 ) .  W e  b e l i e v e  th a t  the a m e n d m e n t  is 
n e c e s s a r y  to a v o i d  s i t u a t i o n s  s u c h  as t h o s e  th a t  a r o s e  in 
S t e w a r t  v. State, Op. No. 2895 (Alaska, D e c e m b e r  28, 
1984) .

In' th a t  case, t h e  s t a t e  f i led its d e c l a r a t i o n  o f  taking, 
an d  the p r o p e r t y  o w n e r s  filed no o b j e c t i o n  to the taking. 
The p r o j e c t  w e n t  out to b i d  a n d  the c o n t r a c t  w a s  awa r d e d .  
S i x  m o n t h s  a f t e r  the a c t i o n  w a s  f i l e d  a n d  t w o  m o n t h s  a f t e r  
the a w a r d  o f  the c o n t r a c t ,  the p r o p e r t y  o w n e r s  e n t e r e d  an 
o b j e c t i o n  to the t a k i n g  a n d  the s u p e r i o r  c o u r t  a l l o w e d  the 
o b j e c t i o n s .  R a t h e r  t h a n  l i t i g a t e  the p r o p r i e t y  o f  the
ta k ing, the s t a t e  d i s m i s s e d  its d e c l a r a t i o n  of t a k i n g  a n d  
r e d e s i g n e d  its p r o j e c t .  T h i s  r e s u l t e d  in h i g h e r  c o n s t r u c­
ti o n  costs. S e c t i o n  6's a m e n d m e n t ,  a b s e n t  e x t r a o r d i n a r y  
c i r c u m s t a n c e s  t h a t  t h e  s u p e r i o r  c o u r t  m a y  in the i n t e r e s t



o f  j u s t i c e  a d d r e s s ,  is not p r e j u d i c i a l  to a d e f e n d a n t ' s  
rights; it p l a c e s  h i m  in no w o r s e  p o s i t i o n  th a n  a n y  o t h e r  
c i v i l  l i t i g a n t ;  i.e., o b j e c t i o n s  o r  d e f e n s e s  that are not 
m a d e  are w a i v e d .

S e c t i o n  7 c o n t a i n s  a m e n d m e n t s  t h a t  are a d e p a r t u r e  from 
the e x i s t i n g  l a w  a n d  p r a c t i c e .  E x i s t i n g  AS 0 9 . 5 5 . 4 6 0  r e­
q u i r e s  an a n a l y s i s  b y  the s u p e r i o r  c o u r t  to d e t e r m i n e  
w h e t h e r  t h e  t a k i n g  w a s  a c c o m p l i s h e d  in a m a n n e r  c o m p a t i b l e  
w i t h  the g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  p r i v a t e  injury. 
I f  t h e  c o u r t  f i nds that the t a k i n g  w a s  n o t  m a d e  in that 
m a n n e r ,  t h e  s t a t e  is d i v e s t e d  o f  the t i t l e  it has a c q u i r e d  
w i t h  its d e c l a r a t i o n  o f  taking. The d i f f i c u l t y  w i t h  the 
c u r r e n t  s t a t u t e  is t h a t  no p r o c e d u r a l  s t a n d a r d s  are g i v e n  
for t h e  a n a l y s i s ,  ar.d no b u r d e n  o f  p r o o f  is a s s i g n e d  to 
the p a r t i e s .  The result, in p r a c t i c e ,  o f  this la c k  of 
c l a r i t y  in the s t a t u t e  has b e e n  g e n e r a l l y  to a s s i g n  to the 
d e f e n d a n t  the b u r d e n  o f  p r o o f  t h a t  t h e  t a k i n g  was n o t  m a d e  
in a m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p u b l i c  g o o d  .and 
l e a s t  p r i v a t e  injury, a n d  a " m i n i - t r i a l "  w a s  n e c e s s a r y  for 
the t a k i n g  of the p a r t i e s '  e v i d e n c e .

C o u r t  c a l e n d a r s  a r e  q u i t e  c r o w d e d  and, w h e n  c o u p l e d  w i t h  
the " m i n i - t r i a l "  p r a c t i c e ,  the e f f e c t  has b e e n  to d e l a y  
t h e  h e a r i n g  u n t i l  a s i g n i f i c a n t  b l o c k  o f  the c o u r t ' s  c a l­
e n d a r  can be set aside. O n e  r e c e n t  S u p r e m e  C o u r t  case, 
S h i p  C r e e k  H y d r a u l i c  S y n d i c a t e  v. S t a t e , c i t e d  above, p r o­
d u c e d  a h e a r i n g  in the t r i a l  c o u r t  w h i c h  l a s t e d  n e a r l y  
five days, d u r i n g  w h i c h  e x p e r t  t e s t i m o n y  w a s  p r e s e n t e d  by 
b o t h  sides. W h i l e  the t r i a l  c o u r t  d i d  u l t i m a t e l y  c o n f i r m  
the t a k i n g ,  ti m e  th a t  c o u l d  h a v e  b e e n  d e v o t e d  to the p r o j­
ect w a s  lost. It s h o u l d  a l s o  be  n o t e d  that the r e q u i r e­
m e n t  for a d e c i s i o n a l  d o c u m e n t ,  w h i c h  is set out in sec. 
1, is a p r o d u c t  o f  this case.

The l a n g u a g e  p r o p o s e d  in AS 0 9 . 5 5 . 4 6 0 ( c )  a s s i g n s  the b u r­
de n  t o  the d e f e n d a n t  to p r o v e  b y  c l e a r  and c o n v i n c i n g  e v i­
de n c e  t h a t  the d e c i s i o n  to c o n d e m n  w a s  a r b i t r a r y ,  c a p r i­
ciou s ,  o r  an a b u s e  of  d i s c r e t i o n .  W e  b e l i e v e  t h a t  this 
l a n g u a g e  is a c o d i f i c a t i o n  of  t h e  h o l d i n g s  in S t a t e  v.
0 . 6 4 4  A c r e s , 613 P . 2d 829 (Alaska 1980) a n d  State v. 2.072 
A c r e s , 652 P . 2d 465 (Alaska 1982), a n d  o n l y  r e p r e s e n t s  a 
d e p a r t u r e  f r o m  e x i s t i n g  s t a t u t o r y  l a n g u a g e  in t h a t  the 
a p p r o p r i a t e  r e v i e w  s t a n d a r d s  a r e  c l e a r l y  and s u c c i n c t l y  
s t a ted.

T h e  l a n g u a g e  p r o p o s e d  in A S  0 9 . 5 5 . 4 5 0 ( d )  is a d e p a r t u r e  
f r o m  e x i s t i n g  p r a c t i c e ,  but, w h e n  c o m b i n e d  w i t h  the a m e n d­
m e n t s  r e g a r d i n g  d e c i s i o n a l  d o c u m e n t s ,  s h o u l d  s t r e a m l i n e  
the p r o c e d u r e  in the s u p e r i o r  c o u r t  w i t h o u t  p r e j u d i c i n g



the p r o p e r t y  owners' rights. U n d e r  t h i s  langu a g e ,  the 
s u p e r i o r  c o u r t  w i l l  c o n s i d e r  the d e c i s i o n a l  d o c u m e n t ,  any 
s u p p o r t i n g  r e p o r t s ,  stu d i e s ,  o r  s t a t e m e n t s  r e l i e d  u p o n  in 
r e a c h i n g  the d e c i s i o n  to c o n d e m n ,  a n d  a n y  a f f i d a v i t s  the 
p a r t i e s  m i g h t  submit, as w e l l  as d e p o s i t i o n s  t a k e n  by the 
p a r t i e s .  T h e r e  is no p r o v i s i o n  for the t a k i n g  of e v i d e n c e  
by the c o u r t  e x c e p t  in s i t u a t i o n s  in w h i c h  the c o u r t  a l­
lows the p r e s e n t a t i o n  o f  a d d i t i o n a l  e v i d e n c e .  T h i s  p r o­
po s e d  l a n g u a g e  p r o v i d e s  for a r e v i e w  p r o c e s s  b y  the s u p e­
rio r  c o u r t  w h i c h  is a n a l o g o u s  to the f u n c t i o n  it s e r v e s  
w h e n  r e v i e w i n g  d e c i s i o n s  o f  the d i s t r i c t  c o u r t  and a d m i n­
is t r a t i v e  a g e n c i e s  u n d e r  A S  2 2 . 1 5 . 2 4 0  a n d  A p p e l l a t e  Rule 
609.

U n d e r  the c i t e d  s t a t u t e  a n d  rule, the s u p e r i o r  c o u r t  r e­
vi e w s  c a s e s  i n v o l v i n g  s i g n i f i c a n t  l i b e r t y  and p r o p e r t y  
i n t e r e s t s  t h a t  h a v e  b e e n  a d j u d i c a t e d  b y  the d i s t r i c t  c o u r t  
and a v a r i e t y  o f  a d m i n i s t r a t i v e  a g e n c i e s .  T h e s e  a p p e a l s  
are all u p o n  the r e c o r d  w i t h o u t  the t a k i n g  o f  a d d i t i o n a l  
e v i d e n c e ,  e x c e p t  as p r o v i d e d  b y  s t a t u t e  a n d  rule in e x­
tr a o r d i n a r y  c i r c u m s t a n c e s .

T h e r e  are s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  the r e c o r d  in an 
a p p e a l  from t h e  d i s t r i c t  c o u r t  or an a d m i n i s t r a t i v e  a g e n c y  
and the d e c i s i o n a l  d o c u m e n t  e n v i s i o n e d  in sec. 1 o f  this 
bill. T h e  m o s t  i m p o r t a n t  is t h a t  the a g g r i e v e d  p a r t y  w i l l  
ha v e  p r e s e n t e d  his c a s e  b e f o r e  the m a t t e r  is in the s u p e­
rior  court. W e  b e l i e v e  t h a t  a l l o w i n g  the p a r t i e s  to s u b­
mit a f f i d a v i t s  a n d  d e p o s i t i o n s  in r e s p o n s e  to, o r  to s u p­
por t  o b j e c t i o n s  to, the t a k i n g  is a r e a s o n a b l e  substi t u t e .  
We r e a c h  th i s  c o n c l u s i o n  b e c a u s e  o f  the e x t e n s i v e  n a t u r e  
of  the b a c k g r o u n d  a n a l y s i s  th a t  is p e r f o r m e d  in the c o u r s e  
of d e v e l o p i n g  a p u b l i c  w o r k s  pro j e c t .  T y p i c a l l y ,  l o c a t i o n  
and d e s i g n  s t u d i e s  and, in m a n y  i n s t a n c e s ,  e n v i r o n m e n t a l  
i m p a c t  s t u d i e s  a r e  p r e p a r e d .  A n  a d d i t i o n a l  c o m p o n e n t  of 
the p l a n n i n g  and d e s i g n  o f  a p u b l i c  w o r k s  p r o j e c t  is a 
p u b l i c  h e a r i n g  p r o c e s s  d u r i n g  w h i c h  c o m m e n t s  are s o l i c i t e d  
f r o m  the p u b lic. F u r t h e r m o r e ,  AS 3 5 . 3 0 . 0 1 0  r e q u i r e s  a p­
pr o v a l  b y  l o c a l  p l a n n i n g  and z o n i n g  c o m m i s s i o n s .  An 
a n a l o g o u s  a p p r o v a l  is r e q u i r e d  u n d e r  AS 0 9 . 5 5 . 2 7 5  for any 
r e p l a t t i n g  w h i c h  is n e c e s s a r y  to a c c o m m o d a t e  the p roject. 
By the ti m e  an e m i n e n t  d o m a i n  a c t i o n  is filed, the p r o j e c t  
is a w e l l - k n o w n  e n t i t y  a n d  w e l l  def i n e d ,  and has b e e n  the 
s u b j e c t  o f  l o c a l  p o l i t i c a l  d e c i s i o n s  and a d j u d i c a t i o n  p r o­
ce d u r e s  u n d e r  AS 3 5 . 3 0 . 0 1 0  a n d  A S  09. 5 5 . 2 7 5 .

With this extensive ad ministrative background, we believe 
that augmen ting the evidence before the court with d e p o­
sitions and a ffidavits provides the superior court an a d e­
quate basis to review the appropriateness of the taking.
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U n d e r  the a m e n d m e n t s  in this bill, the s u p e r i o r  c o u r t  has 
the d i s c r e t i o n  to a l l o w  t h e  p r e s e n t a t i o n  o f  a d d i t i o n a l  
e v i d e n c e  as it do e s  in its a p p e l l a t e  j u r i s d i c t i o n .

I u r g e  y o u r  f a v o r a b l e  a c t i o n  on th i s  m e a s u r e ,  ro t h a t  o u r  
e m i n e n t  d o m a i n  code a c c u r a t e l y  r e f l e c t s  the law, a n d  so 
t h a t  the p u b l i c ' s  b u s i n e s s  is h a n d l e d  in an e x p e d i t i o u s  
a n d  fa i r  m a n n e r  for all c o n c e r n e d .

S i n c e r e l y ,

G o v e r n o r
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BILL SH EFFIELD, G O V E R N O R

Re: SE 193 relating to the power
of eminent domain

Dear Senator Coghill:

During the Senate T r a n s p o r t a t i o n  '’ommittee m e e t i n g  on 
M arch 20, 1985, inquiry was made regar ding the a pproach of other 
jurisdictions on the issue of w h i c n  pa rty has the b u r d e n  of p roof 
that a particular taking is not n e c e s s a r y  for a public purpose.
M y  research indicates that it is r o u t inely as signed to the p r o p­
erty ovmer. In section 7 of SE 193, we proposed language c o d i f y­
ing this legal principal w h i c h  p r e s e n t l y  exists in A l a s k a  law.
The committee's amendment to the bill w h i c h  deleted that language 
will not have m u c h  of an impact u p o n  eminent domain practice in 
Alaska. However, if the committee further amends the bi ll by 
a ssigning to the condemning a u t h ority the burden to prove  that 
its decision to condemn was not arbitrary, capricious, n or an 
abuse of discretion; the contrary is true. Statu tory language of 
that sort w o u l d  ma ke A l a s k a  unique among A m e r i c a n  jurisdictions,
i.e. in effect the taking could be p r e s u m e d  invalid unless p r o v e n  
otherwise, by the c ondemning authority.

The n e c e ssit y for the taking of private p r o perty enjoys 
a pres um p t i o n  of v a l i d i t y  for v e r y  sound public policy reasons.
A n  executive agency undertakes a parti c u l a r  public  works project 
by the direction of the legislature through the a p p rop riation 
process. That public works project is brought to fruiti on by 
that executive agency unde r a grant of p owe r conferred upon it b y  
the legislature, w h i c h  includes the grant of the power of eminent 
domain. Consequently, when, in the course of constru cting a 
public works project, it becomes n e c e s s a r y  to acquire interests 
in land necessa ry for its c o n struction by the use of the power of 
eminent domain, the executive agency is fulfilling the w i l l  of 
the legislature, the e l e cted representatives of the people. (It

D E P A R T M E N T  OF L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

MAR 2 6 iggtj M a r c h  26, 1985

The Honorable John B. Coghill 
Chairman, Senate Tr ans p o r t a t i o n  Committee 
Alaska State Senate 
Pouch V
Juneau, AK 99811
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H o n o r a b l e  J o h n  B. C o g h i l l
A l a s k a  S t a t e  S e n a t e

M a r c h  26, 1985
P a g e  2

is not fulfilling an agenda of its own.) It is for these reasons 
that the b u r d e n  is ass igned to the p r o p e r t y  owner to prove that 
the taking is not n e c e s s a r y  for a public purpose. To assign the 
b u r d e n  to the condemning authori ty is in our opinion c o n trary to 
sound p ublic policy. Consequently, the a d m i n i s t r a t i o n  is opposed 
to the amendment of SB 193 w h i c h  w o u l d  shift the b ur den of proof 
on the issue of n e c e ssity to the co ndem n i n g  authority.

If I m a y  be of any furt her assist a n c e  in this matter, 
please contact me.

S i n c erely  yours,

N O R M A N  C. GORSUCH 
A T T O R N E Y  GENE RAL

W i l l i a m  F. Cummings 
A s s i s t a n t  A t t o r n e y  General

W F C : p r m
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A N A L Y S IS  OF F IS C A L  NOTE

"An Act relating to the power of eminent domain; and providing
for an effective date"

This b i l l  r e c o g n i z e s  r e c e n t  d e v e l o p m e n t  in the law and c o n t a i n s  
p r o v i s i o n s  that s h o u l d  s t r e a m l i n e  e m i n e n t  d o m a i n  p r o c e d u r e s  
w i t h o u t  p r e j u d i c i n g  p r o p e r t y  o w n e r ' s  rights.

First, this w o u l d  r e q u i r e  the c o u r t  to s c h e d u l e  a h e a r i n g  for the 
r e v i e w  o f  the t a k i n g  w i t h i n  30 days a f t e r  the f i l i n g  of any 
o b j e c t i o n s  to the d e c l a r a t i o n  of  t a k i n g  or as soon a f t e r  that as 
p o s s i b l e .  This p a r t i c u l a r  a m e n d m e n t  does not c r e a t e  a p r i o r i t y  
o v e r  o t h e r  m a t t e r s  on the c o u r t ' s  c a l e n d a r ,  but does p l a c e  a
r e q u i r e m e n t  u p o n  the S u p e r i o r  C o u r t  to deal e x p e d i t i o u s l y  w i t h  
h e a r i n g s  on o b j e c t i o n s  to the a u t h o r i t y  and n e c e s s i t y  for the
t a k i n g .

This bi l l  w o u l d  a m e n d  AS 0 9 - 5 5 - 4 1 0  b y  c l e a r l y  s t a t i n g  that, if 
a n y  m o n e y  on d e p o s i t  is w i t h d r a w n  b y  a p a r t y  in interest, the 
w i t h d r a w a l  o p e r a t e s  as a w a i v e r  of all issues e x c e p t  the a m o u n t  
of j u s t  c o m p e n s a t i o n .  Th i s  w o u l d  r e q u i r e  the p r o p e r t y  owr.er 
e a r l y  on to m a k e  a c h o i c e  b e t w e e n  a t t e m p t i n g  to stop the p r o j e c t  
or o n l y  l i t i g a t i n g  the issue of c o m p e n s a t i o n .  Th i s  b i l l  w o u l d  
a l s o  r a i s e  the s t a t u t o r y  i n t e r e s t  a l l o w e d  u n d e r  the d e c l a r a t i o n  
of t a k i n g  p r o c e d u r e  to the l a w f u l  i n t e r e s t  rate.

This b i l l  w o u l d  c l e a r l y  state that if a d e f e n d a n t  does not m a k e  
his o b j e c t i o n s  in a t i m e l y  m a n n e r ,  h e  h a s  w a i v e d  his o b j e c t i o n  
and d e f e n s e  to the taking.

It is c o n c l u d e d  that l e g i s l a t i o n  that le a v e s  a p r o p e r t y  o w n e r ' s  
s u b s t a n t i v e  rig h t s  intact, b u t  that c h a n g e s  the p r o c e d u r a l  a s ­
pe c t s  o f  the l i t i g a t i o n  to a m o r e  effective- and t i m e l y  m a n n e r  so 
that c a p i t a l  p r o j e c t s  are n o t  d e l a y e d  is in the b e s t  i n t e r e s t  of 
the p u b lic.

A l t h o u g h  a d o l l a r  a m o u n t  c a n n o t  b e  i d e n t i f i e d ,  this b i l l  sh o u l d  
p r o v i d e  a s a v i n g s  to the State, s i n c e  it w i l l  a l l e v i a t e  p r o b l e m s  
that h a v e  d e v e l o p e d  in r e g a r d  to e m i n e n t  d o m a i n  p r o c e d u r e  w h i c h  
have the p o t e n t i a l  to s e r i o u s l y  d e l a y  b a d l y  n e e d e d  p u b l i c  w o r k  
p r o j e c t .
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March 22, 1985

Senator Coghill, Chair 
Senate Transportation Committee 
Pouch V

Juneau AK 99811 

Dear Senator Coghill;

I am writing with regard to SB 193, an act relating to the power of 
eminent domain. I have discussed this measure with several of the 
-presiding judges, who offer the following comments. First, the
measure provides that a hearing for review of a taking must be held 

within 30 days after the filing, or as soon after that as 1s possible, 
to establish the validity of any objections (Section 6, pages 3-4). 

Calendaring of matters before the court is an inherently procedural 
task, properly within the purview of the courts. The Court System 

therefore opposes inclusion of language which appears to require 
placement on the calendar within a set time period. However, the
courts are mindful of the concerns expressed in the governor's trans­
mittal letter. Judge Serdahely in particular 1s exploring ways to 
expedite hearings before the superior court in Anchorage.

A second concern relates to section 7, paragraph (d), which limits
live testimony at a hearing to object to a taking. Since supporting 
statements, reports and similar documents generally contain hearsay 
evidence, due process would be enhanced if these materials were sworn 
1n a manner similar to affidavits.

Although this legislation represents a change-in the way in which 
eminent domain proceedings would be handled, the other provisions of 
the bill involve substantive policy decisions appropriately addressed 
to the legislature.

Thank you for the opportunity to comment upon this legislation.

Sincerely,

General Counsel
cc: Arthur H, Snowden, II 

Presiding Judges

VJilliam F. Cummings, Assistant Attorney General



A rt. I, § 17 Co n s t it u t io n of A l a s k a A rt. I . § 18
(he basic d is tin c t io n arises between a 
question o f fac t and a question o f law . 
T a v lo r v. In te r io r Ente rp rises . Inc.. Sup. 
Ct.’ Op. No. 621 (F ile No. 11131. 471 P.2d 
405 (19701.
Q u e s tio n s o f fa c t m a y n o t be 

re -e x am in e d b y  c o u r t . —  Where there is 
a tr ia l by ju r y , questions o f fact must be 
decided by the ju r y  and may not be 
re-exam ined by the court. T ay lo r v. 
In te r io r En te rp rises . Inc .. Sup. C t. Op. No. 
621 (F ile No. 1113). 471 P.2d 405 (1970).
C r i te r io n  fo r d e te rm in in g  su f- 

f ic c n c y  o f e v id e n c e fo r ju r y . —  In  
decid ing w he the r the evidence is su ffic ie n t 
to ra ise a question o f fac t to be presented to 
the ju r y , the cou rt app lies a crite r io n . In  
A laska 's cou rts the c r ite r io n is whe the r 
there is room fo r a diffe rence o f op in ion 
among reasonable men as to the fac tua l 
issue in con trove rsy . I f  the re is, the issue is 
subm itted to the ju ry  fo r its 
de te rm ina tio n , i f  not. the court decides the 
issue w ith o u t reference to the ju ry . T a y lo r 
v. In te r io r En te rp rises , Inc., Sup. C l. Op. 
No. £21 (F ile No. 1113), 471 P.2d 405 
(1970).
P o w e r o f re m o v in g  fa c tu a l issues 

fro m  ju r y . —  The cou rts have exercised 
the power o f rem ov ing from  cons ide ta tion 
by a ju r y  fa c tu a l issues in  a case where the 
cou rt decides the re is in su ff ic ie n t evidence

to ra ise a question o f fac t to be presented to 
the ju ry . T a y lo r v. In te r io r E n te rp rises . 
Inc ., Sup. C t. Op. No. 621 (F ile No. 1113), 
471 P.2d 405 (19701.
S e c tio n does n o t p re c lu d e  re v ie w  o f 

ru l in g s  on m o tio n s to  se t a s id e aw a rd s . 
—  N o th in g in th is section precludes 
appe lla te rev iew o f the tr ia l judges ’ ru lin g s 
on m otions to set aside awards. F ru it v, 
Schre ine r, Sup. Ct. Op. No. 838 (F ile Nos. 
1526. 1546). 502 P.2d 133 (1972).
A p p l ic a b i l i t y  o f f a i r  c ro s s -s e c tio n 

s ta n d a rd  to  c iv i l ju r y  s e le c t io n s . —  See 
M a lvo v. J.C . Penney Co., Sup. C t. Op. No. 
901 (F ile No. 1630), 512 P.2d 575 (1973).
A p p lie d  in  Sta te v. Kan tz , Sup. C t. Op. 

No. 1536 (F ile No. 3080), 572 P.2d 775 
11977 >.
Q uo te d in Knudsen v. C ity o f 

Anchorage, Sup. C t. Op. No. 21 (F ile No. 
58). 358 P.2d 375 (1960); P a tr ic k v. 
Sedw ick, Sup. Ct. Op. No. 206 (F ile No. 
314). 391 P.2d 453 (1964); Penn ing ton v. 
Snow. Sup. C t. Op. No. 625 (F ile No. 11011. 
471 P.2d 370 (1970); M a rtin e z v. Bu llo ck , 
Sup. C t. Op. No. 1152 (F ile  No. 2209), 535 
P.2d 1200 (1975); Je ffr ie s v. G lac ie r S ta te 
Te l. Co.. Sup. C t. Op. No. 1985 (F ile No. 
4298), 604 P.2d 4 (1979).
C ite d  in Lee v. S ta te , Sup, C t. Op. No. 

749 (F ile No. 1395), 490 P.2d 1206 (1971).

Section 17. Im p r isonm en t fo r  Debt. There sha ll be no 
imprisonment for debt. This section does not prohibit c iv il arrest of 
absconding debtors.
T h e  g is t o f the o ffe n se u n d e r A S

28.35.026 is fa ilu re  to re tu rn an 
autom ob ile w ith  a conscious purpose to 
in ju re the ow ne r and no t mere fa ilu re to 
pay the re n ta l price . Hence, the

co n s titu tio n a l p ro h ib it io n aga ins t 
im p risonm en t fo r deb t has n o t been 
v io la ted . Speidel v. S ta te , Sup. C t. Op. No. 
584 (F ile No. 1014), 460 P.2d 77 (1969).

Section 18. Em inen t Domain . Private property sha ll not be taken 
or damaged for public use without ju s t  compensation.
C ro s s re fe re n c e . —  As to compensation 

and damages awarded fo r prope rty taken 
by em in en t dom a in , see AS 09.55.330.

I. Genera l Cons ide ra tion . 
II. Damage.
I I I . T a k in g .
IV . J u s t Compensation.

I . G E N E R A L  C O N S ID E R A T IO N .
C o n s tru c t io n . —  The supreme court v . S ta te . Sup. C t. Op. No. 1764 (F ile No.

has lib e ra lly  construed th is section in 3023 i, 586 P.2d 1236 (1978).
favo r o f the p riva te p rope rty owner. A lsop
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C om p e n s a tio n  fo r p e rs o n a l 

p ro p e r ty . —  Read ing A laska Const., a rt. 
I. 5 18. and A laska Const., a rt. I, S 1, in 
paria m a te ria , and the gene ra lly 
recognized p rin c ip le th a t the co n s titu tio n 
and le g is la t iv e enactm ents in 
im p lem en ta tion th e re o f are to be lib e ra lly  
construed, the supreme cou rt found no 
c lea r le g is la tiv e in te n t to have been 
manifested th a t persona l p rope rty ta ken 
o r damaged by pub lic use shou ld no t be 
ju s t ly  compensated. S troh v. A la ska S ta te 
Hous. A u th ., Sup. C t. Op. No. 496 (F ile No. 
924), 459 P.2d 480 (1969).
There is no c le a r le g is la tiv e in te n t 

manifested th a t personal p rope rty ta ken 
o r damaged by p ub lic use shou ld no t be 
ju s t ly  compensated. S troh v. S ta te Hous. 
A u th .. S upe rio r C ou rt. 3rd Jud . D is t., No. 
65-1222, 459 P.2d 484 (1969).
See note unde r ca tch line "Persona l 

property used on land not considered in 
de te rm in in g com pensa tion" unde r 
ana lys is lin e  IV , "J u s t Compensa tion ."

C h a tte l as re a l es ta te . —  The ru le is 
th a t fo r a cha tte l to become a fix tu re  and 
be considered as rea l estate , th ree 
pre requ is ites m ust un ite : There m us t be 
an annexa tion tc the re a lty o f som eth ing 
appu rtenan t the re to : the cha tte l m ust 
have ad a p ta b ility o r app lica tio n as a ffixed 
to the use fo r w h ich the rea l esta te is 
approp ria ted : and the re m us t be an 
in te n tio n o f the p a r ty to make the cha tte l 
a perm anen t accession to the freehold. 
In te n tio n , the th ird  o f the th ree factors 
said to comprise the genera l tes t fo r 
de te rm in in g w he th e r an object has become 
a fix tu re , re fe rs to the in te n t o f the pa rtie s 
th a t the object be ing in troduced onto the 
re a lty become a pe rm anen t accession 
there to . S troh v. S ta te Hous. A u th .. 
Superio r C ou rt. 3 rd Jud . D is t., No. 
65-1222, 459 P.2d 484 (1969).
C a rpe ting cons titu te d persona lty a t the 

tim e o f the ta k in g , and pa rty was e n title d 
to recover the ac tua l m a rke t va lue th e re o f 
a t the tim e o f the ta k in g . S troh v. A la ska 
S ta le Hous. A u th ., Sup. Ct. Op. No. 496 
(F ile No. 924), 459 P.2d 480 (1969); S troh 
v. S ta te Hous. A u th ., Supe rio r C ou rt, 3rd 
Jud . D is t.. No. 65-1222, 459 P.2d 484
(1969).

E x p e c ta t io n  o f re n e w a l o f a lease is 
not a compensable in te re s t. S ta te , Dep 't o f 
Hwvs. v. Salzwede l, Sup. C t. Op. No. 1861 
(F ile No. 3976), 596 P.2d 17 (1979).

P ro c e e d in g s d is t in g u is h e d  fro m  
o rd in a r y  c iv i l a c t io n s . —  T h is 
con s titu tio n a l gua ran tee , toge the r w ith

th e pecu lia r in rem nonadversary 
p lead ings cha rac te ris tic o f condemnation 
proceedings, d is tin gu ish these proceedings 
from  o rd in a ry c iv il actions. S ta te v. 45,621 
square feet o f land . Sup. C t. Op. No. 641 
(F ile No. 1115), 475 P.2d 553 (1970).

A la s k a ’s p ro c e d u ra l ru le s p e r ­
ta in in g  to  c o n d em n a t io n  a c t io n s do not 
prov ide a burden o f p lead ing wh ich could 
be looked to as de te rm in a tiv e o f the 
compan iona te burden o f persuasion. State 
v. 45,621 square feet o f land , Sup. C t. Op. 
No. 641 (F ile No. 1115), 475 P.2d 553 
(1970).

P ro c e d u ra l ru le s in v o lv in g  the 
co n c e p t o f r is k  o f fa ’ a re  to  p c rs u n d c 
are inappos ite in a condemnation 
proceed ing where the sole issue is 
d e te rm in a tio n o f ju s t compensation. S ta te 
v. 45,621 square feet o f land , Sup. C t. Op. 
No. 641 (F ile No. 1115), 475 P.2d 553 
(1970).

T h e  se p a ra te q u e s t io n s o f o rd e r o f 
p r o o f a n d o rd e r o f f in a l a rg um e n ts o f 
co u n s e l in condemnation proceedings 
should be le ft to the d isc re tion o f the tr ia l 
judge . S ta te v. 45,621 square feet o f land, 
Sup. C t. Op. No. 641 (F ile No. 1115), 475 
P .2d 553 (1970).

T h e b u rd e n  o f p ro d u c t io n  fa c e t o f 
b u rd e n  o f p ro o f, ra th e r than the r is k o f 
non-persuasion aspect, is the more 
m ean in g fu l concept in the tr ia l o f a 
condemnation proceeding. S ta te v. 45.621 
square feet o f land. Sup. C t. Op. No. 641 
(F ile No. 1115). 475 P.2d 553 (1970).

C om p e te n t e v id e n ce o f f a i r  m a rk e t 
v a lu e . —  A s to the issue o f fa ir m a rke t 
va lue , bo th the condemning agency and 
the p rope rty may produce competent 
evidence o f the fa ir m a rke t va lue o f the 
condemned prope rty . S ta te v. 45,621 
square feet o f land , Sup. C t. Op. No. 641 
(F ile No. 11151, 475 ? .2d 553 (1970).
F o r add itio na l notes concern ing 

evidence, see notes unde r ana lys is lin e IV , 
"J u s t Compensation .”

H o le o f e x p e r t w itn e s s in  em in e n t 
d om a in  p ro c e e d in g s . —  See Dash v. 
S ta te , Sup. C t. Op. No. 756 (F ile  No. 1405), 
491 P.2d 1069 (19711.
A b s e n t th e p ro d u c t io n  o f e v id e n ce 

b y  e ith e r p a r ty , the tr ie rs o f fac t w i l l 
de te rm ine fa ir m a rke t va lue so le ly from  
the o the r p a r ty ’s evidence. S ta te v. 45.621 
square feet o f land, Sup. Ct. Op. No. 641 
(F ile  No. 1115), 475 P.2d 553 (1970).
T e s t im o n y . —  I t is not necessary, in 

o rde r to g ive credence to a w itness ' op in ion
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o f fa ir m a rke t va lue, to also requ ire h im  to 
show th a t the p rope rty and m a rke t va lue 
are such th a t tne en tire purchase price 
could be expected to be paid a t the tim e o f 
sale. S ta te v. 7.026 Acres, more o r less. 
Si.'p. C t. Op. No. 601 (F ile No. 11061, 466 
P.2d 364 (1970).
S a le 15 m o n th s a f te r d a te  o f ta k in g . 

—  As to adm ission in to  evidence o f a sale 
ta k in g  place 15 months a fte r the date o f 
the ta k in g bv the sta te , see Dash v. S tate, 
Sup. C t. Op. No. 756 (F ile No. 1405), 491 
P.2d 1069 (1971).
T h e fo c a l p o in t o f th e  t r ie r  o f fa c t ’s 

in q u ir y  is the asce rta inm en t o f ju s t 
compensation. Thus, regard less o f whe the r 
the condemning agency or the prope rty 
owner meets a g iven burden o f persuasion, 
A la s ka ’s co n s titu tio n a l m andate requ ires 
th a t the owner be awarded ju s t 
compensation fo r the p rope rty he has lost, 
S ta te v. 45,621 square feet o f land . Sup. Ct. 
Op. No. 641 (F ile No. 1115), 475 P.2d 553 
(1970).
J u r y  c o n fro n te d  w i th  c o n f l ic t in g  

o p in io n s as to  v a lu e . —  In  the usual 
condemnation case, the ju ry  is confronted 
w ith  con flic t in g op in ions as to va lue . The 
ju r y  is no t faced w ith  the necessity o f 
fin d in g a p a r t ic u la r va lue or no va lue at 
a ll. S ta te v. 45,621 square feet o f land, 
Sup. C t. Op, No. 641 (F ile No. 1115), 475 
P.2d 553 (1970).
In s t r u c t io n s  o n b u rd e n  o f p ro o f, in 

the sense o f a llo ca tin g the r is k o f fa ilu re  to 
persuade the ju ry , are inapp rop ria te in 
condemnation actions. S ta te v. 45,621 
square feet o f land , Sup. Ct. Op. No. 641 
(F ile No. 1115), 475 P.2d 553 (1970).
In a condemnation proceeding, the tr ia l 

cou rt d id no t e r r in re fu s in g to in s .ru c t the 
ju r y  on the subject o f burden o f proof, 
where the ju r y  was in fo rm ed th a t the 
exercise o f the power o f em inen t domain is 
subject to the cons titu tio n a l requ irem en t 
o f paym ent o f ju s t compensation, and was 
fu r th e r in s truc ted th a t th e ir on ly concern 
was the de te rm ina tio n o f the ju s t 
compensation to be awarded. S ta te v. 
45,621 square feet o f land , Sup. C t. Op. No. 
641 (F ile No. 1115), 475 P.2d 553 (1970).
Q u o te d in S troh v. A la ska S ta te Hous. 

A u th ., Sup. C t. Op. No. 496 (F ile No. 924), 
459 P.2d 480 (1968).

II. DAMAGE.

S e c tio n e x p re s s ly re q u ire s  c om p e n ­
s a t io n  fo r d am age , w h i le  5 th 
am e n dm e n t docs n o t. —  See S ta te v. 
Hammer, Sup. C t. Op. No. 1268 (F ile Nos. 
2500, 2660), 550 P.2d 820 (1976).

T e m p o ra ry  loss o f p ro f i ts  d u r in g  
re lo c a t io n  incu rred because o f the sta te 's 
exercise o f its em inen t domain power in 
ta k in g  the p rope rty on w h ich the business 
was conducted is a dam ag ing o f p rope rty 
w ith in  th is section and m ust be 
compensated for. S ta te v. Hamm er, Sup. 
C t. Op. No. 1268 (F ile Nos. 2500. 2660), 
550 P.2d 820(1976 ).

III. TAKING.
W hen ta k in g  o c c u rs . —  I t  is the 

genera l ru le th a t a ta k in g  does not occur 
u n t i l : (1) Lega l t i t le  vests in the sta te , (2) 
the sta te ente rs in to ac tua l possession, or
(3) the sta te takes cons truc tive possession 
e ith e r by caus ing damage to p rope rty o r by 
de p r iv in g the owner o f fu l l bene fic ia l use 
o f h is land . S tew a rt &  G rin d le . Inc . v. 
S ta te . Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 1982, 1986), 524 P.2d 1242 (1974).
Once an owner is dep rives o f the 

economic advantages o f lega l ownersh ip , a 
ta k in g  has occurred. G ra n t v. S ta te , Sup. 
C t. Op. No. 1385 (F ile No. 2855), 560 P.2d 
36 (1977).
A lth o u gh the sta te is c le a rly no t bound 

to abide by its cons tru c tio n p lans and 
spec ifica tions, i t is reasonable fo r pa rties 
nego tia tin g fo r the sale o f the land 
invo lved to assume th a t those plans w il l be 
im p lem en ted , and where the p lans are not 
im p lem en ted , any fu r th e r economic 
in te rfe rence cons titu tes a second ta k in g  
fo r w h ich the sta te m ust pay ju s t 
compensation. G ra n t v . S ta te , Sup. C t. Op. 
No. 1385 (F ile No. 2855), 560 P.2d 36
(1977).
L im it in g  access to  vesse ls a b le to 

pass th ro u g h  a c u lv e r t s ix  fee t in  
d ia m e te r was in e ffec t a ta k in g  o f such 
access. W ernbe rg v. S ta te , Sup. C t. Op. No. 
972 (F ile No. 1797), 519 P.2d 801 (1974).
L o ss o f access d u e  to  c lo s u re  o f 

in te rs e c t io n . —  W here owners received 
compensation fo r the ta k in g  o f th e ir 
p rope rty fo r cons truc tion o f a h ighw ay , a 
second ta k in g  occ- red, separate from  the 
firs t , when the s t ' decided to redesign 
the h ig hw ay , the second ta k in g  cons is ting 
o f a loss o f access due to closure o f an 
in te rsec tion and due to the lim ita t io n  o f 
tra v e l on the fron tage road to one-way 
tra ffic , i f  the se ttlem en t o r the rece ip t o f 
the in te rsec tion aw a rd had been in 
re liance upon un re s tr ic te d access to be 
closed, A lsop v. S ta te , Sup. Ct. Op. No. 
1764 (F ile No. 3023), 586 P.2d 1236 (1978).
W here owners contended th a t a second 

ta k in g  o f th e ir p rope rty occurred when the 
sta te redesigned the h ighw ay fo r the 
cons truc tion o f w h ich th e ir p rope rty had
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been o r ig in a lly  taken , clos ing o ff an 
in te rsec tion and lim it in g  tra v e l on :he 
fron tage road to one-way tra f f ic , in o rde r to 
recover damages, each o f the owners must 
dem onstra te th a t he o r a predecessor in 
in te re s t had a po rtion o f h is p rope rty taken 
fo r the o r ig in a l cons truc tion pro jec t, th a t 
he o r h is predecessor re lied on cons tru c tio n 
o f the in te rsec tion or the tw o -w ay fron tage 
road, o r bo th , in s e ttlin g  or re ce iv in g an 
award fo r th e ir condemnation c la im s, and 
th a t h is rem a in in g p rope rty had decreased 
in va lue as a re s it’ *, o f the h ighw ay 
m od ifica tions. A lsop v. S ta te , Sup. C t. Op. 
No. 1764 (F ile No. 3023), 586 P.2d 1236
(1978).
N o n a b u t t in g  ow n e rs , w ho se 

p ro p e r ty  has n o t been ta k e n , c a n n o t 
c la im  dam age s because a m o re 
c ir c u i to u s  access ro u te  is im po se d 
upon them . A lsop v. S ta te , Sup. C t. Op. No. 
1764 (F ile No. 3023), 586 P.2d 1236 (1978).
C h a n g in g  a fro n ta g e  ro a d  fro m  a 

tw o -w a y s tre e t to a o n e -w a y s tre e t is 
no t by its e lf a ta k in g . B & G Mea ts . Inc. v. 
S ta te , Sup. C t. Op. No. 1950 (F ile No. 
39401, 601 P.2d 252 (1979).
A  d is tin c t io n m ust be made between loss 

o f access and loss o f tra f f ic  flow . The la tte r 
is not a p a r t o f the owner's in te re s t in h is 
p rope rty . Restric tions wh ich m e re ly re su lt 
in a d ive rs ion o f tra f f ic  aw ay from the 
p rope rty are thus not compensable. B f : G 
Meats, in c . v. S tate, Sup. C t. Op. No. 1950 
(F ile No. 3940), 601 P.2d 252 (1979).
P r in c ip le s  w h ic h  c o n t r o l w h e n  c la im  

o f ta k in g  caused b y  loss o f access is 
ra is e d . —  See B &  G Meats. Inc . v. S tate, 
Sup. C t. Op. No. 1950 (F ile No. 3940), 601 
P.2d 252 (1979).
C om p e n s a tio n  re q u ire d  fo r  ta k in g  

l i t t o r a l access r ig h t . —  The sta te m ust 
ju s t ly  compensate the p rope rty owner 
when i t  takes by inve rse c jn dem na tio n , a 
li t to r a l access r ig h t. G ra n t v . S ta te , Sup. 
C t. Op. No. 1385 (F ile No. 2855), 560 P.2d 
36 (1977 ).
In s t i tu t io n  o f c o n d em n a t io n  p r o ­

c e e d in g s c o n s titu te s a com p e n s a b le  
a p p ro p r ia t io n  o f v a c a n t u n d 
u n im p ro v e d  la n d , and the p rope rty 
owner is co n s titu tio n a lly e n tit le d to 
in te re s t da tin g from  the in s t i tu t io n  o f such 
proceedings. S tew a rt &  G rin d le . Inc. v. 
S ta te , Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 19S2, 1986), 524 P.2d 1242 (1974).
U nde r the A laska s ta tu to ry scheme, an 

owner o f un im proved or un tenan ted 
p rope rty is deprived o f bo th in ves tm en t 
po ten tia l and the poss ib ility o f fu tu re 
deve lopm ent the m oment a condemnation 
action commences. M eanw h ile , the owner

rem a ins lia b le fo r p rope rty taxes, 
mortgage payments, and any o the r 
expenses inc iden ta l to legal ownersh ip . 
S tew a rt &  G rin d le . Inc . v. S ta te , Sup. Ct. 
Op. No. 1052 (F ile Nos. 1941. 1982, 1986), 
524 P.2d 1242 (1974).
A p p r o p r ia t io n  deem ed e xe rc is e o f 

p o w e r o f em in e n t d om a in . —  N e ith e r 
the fa ilu re o f the sta te to in s t itu te  a 
condemnation action no r the owners ’ 
assertion o f a c la im  based on the theo ry o f 
trespass changed the essentia l n a tu re o f 
the state 's action in ap p ro p ria tin g the 
owners ' p rope rty from one o f the exercise 
o f the power o f em inen t domain . S ta te v, 
Crosby, Sup. C t. Op. No. 322 (F ile  No. 
584). 410 P.2d 72-1 (1966).

IV . JU S T  C O M P E N S A T IO N .

M ea su re o f ju s t com p e n s a tio n . —  
Ju s t compensation is measured by the 
va lue o f the p rope rty taken . S ta te v. 7.026 
Acres, more o r less, Sup. C t. Op. No. 601 
(F ile No. 11C6), 466 P.2d 364 (1970).
F a i r  m a rk e t v a lu e  is an a p p ro p r ia te  

m easu re o f th e ju s t com p e n s a tio n  
g u a ra n te e d b y th is  se c tio n . Dash v. 
S ta te , Sup. C l. Op. No. 7 5 6 (F ile N o . 1405), 
491 P.2d 1069 (1971).
" F a i r  m a rk e t v a lu e " . —  F a ir m a rke t 

va lue is the price in money th a t the 
p rope rty could be sold fo r on the open 
m a rke t under fa ir cond itions between an 
owner w il l in g  to se ll and a purchaser 
w il l in g  to buy, w ith  reasonable tim e 
a llowed to fin d a purchaser. S ta te v. 7.026 
Acres, more o r less, Sup. Ct. Op. No. 601 
(F ile No. 1106). 466 P.2d 364 (1970).
One crite r io n fo r de te rm in in g va lue is 

w l.a t the p rope rty is w o rth on the m a rke t 
—  its fa ir m a rke t va lue , and th is is to be 
dete rm ined by a ju s t cons idera tion o f a ll 
the uses fo r w h ich the p rope rty is su itab le . 
S ta te v. 7.026 Acres, more or less. Sup. C t. 
Op. No. 601 (F ile No. 1106), 466 P.2d 364 
(19701; Dash v. S ta te , Sup. C t. Op. No. 756 
(F ile No. 1405), 491 P.2d 1069 (1971).
The h ighest and most p ro fita b le use fo r 

wh ich the p rope rty is adaptab le is to be 
considered, to the ex ten t th a t the prospect 
o f demand fo r such use affects the m a rke t 
va lue w h ile the p rope rty is p r iv a te ly held. 
S ta te v. 7.026 Acres, more o r less, Sup. Ct. 
Op. No. 601 (F ile No. 1106), 466 P.2d 364 
(1970).
T h e e sse n tia l d if fe re n c e  b e tw e e n 

m a rk e t p r ic e  an d m n rk e t v a lu e  lies in 
the prem ises o f in te lligence , know ledge 
and w illingness , a ll o f w h ich are 
contempla ted in m n rke t va lue b u t not in 
m a rke t price. S ta ted d iffe re n t ly , a t any 
g iven moment o f tim e , m a rke t va lue
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connotes w ha t a p rope rty is a c tu a lly w o rth 
and m a rke t p rice w ha t i t m ay be sold for. 
Dash v. S ta te . Sup. C t. Op. No, 756 (F ile 
No. 1-105), 491 P.2d 1069 119711.
Use o f p ro p e r ty  m u s t be re a s o n a b ly  

p ro b a b le . —  I t m ust be shown th a t the 
use fo r wh ich the p rope rty is cla im ed to be 
adaptab le is reasonab ly probable. I f  th is 
canno t be shown, evidence o f prospective 
use must be excluded because i t  would 
a llow  mere con jecture and specu la tion to 
become a gu ide fo r asce rta inm en t o f va lue, 
and th is is no t a perm iss ib le method for 
the ju d ic ia l asce rta inm en t o f tru th . S ta te 
v. 7.026 Acres, more o r less, Sup. C t. Op. 
No. 601 (F ile No. 1106), 466 P.2d 364
(1970).
"B e s t use ”  e v id e n ce . —  See Dash v. 

S ta te . Sup. C t. Op. No. 756 (F ile No. 1405), 
491 P.2d 1069 (1971).
In d e te rm in in g ju s t compensation, 

usua lly measured by the "m a rk e t va lu e " o f 
the p rope rty , the h ighes t and most 
p ro fita b le use fo r w h ich the land is 
adaptab le m ay be considered to the ex ten t 
th a t the prospective demand fo r such use 
affecte the p rope rty 's presen t m a rke t 
va lue. Thus, m any courts, in c lu d in g 
A la s ka ’s, have allowed evidence o f a 
reasonab ly probab le subd iv is ion to be 
adm itted to prove the a d a p ta b ility o f the 
land fo r subd iv is ion use. Dash v. S ta te . 
Sup. Ct. Op. No. 756 (F ile No. 1405), 491 
P.2d 10G9 (1971).
A d m is s ib i l i t y  o f s u b d iv is io n  p la t . —  

Where the a d a p ta b ility o f the land fo r 
subd iv is ion use is shown to be reasonab ly 
probable, and no t too remote or 
specu la tive , then a subd iv is ion p la t is 
adm iss ib le os il lu s t ra t in g  the po ten tia l 
and reasonably ’ probable use. S ta te v.
7.026 Acres, more or less, Sup. C t. Op. No. 
601 (F ile No. 11061. - '''e  P.2d 36-1 (19701.
A  t r u ly  s p e c u lu t iv  o r im a g in e d use 

sh o u ld  n o t be c o n s id e re d . Dash v. S ta le , 
Sup. Ct. Op No. 756 (F ile No. 1405), 491 
P.2d 1069 (1971).
E v id e n c e  o f use as s u b d iv is io n . —  

The m a jo r ity o f courts a llow  evidence o f a 
po ten tia l subd iv is ion on ly fo r the lim ite d 
purpose o f show ing the ad a p ta b ility o f the 
land fo r subd iv is ion purposes. Dash v. 
S ta te . Sup. C t. Op. No. 756 (F ile No. 1405), 
491 P.2d 1069 (1971).
The cou rts are much more lib e ra l in 

a dm itt in g evidence o f a po ten tiu l 
subd iv is ion when some p re lim in a ry steps 
have been taken to develop the land. Dash 
v. S tate, Sup. C t. Op. No. 756 (F ile No. 
1405), 491 P.2d 1069 (1971).
W here the re is tes tim ony th a t the 

h ighest and best use o f the p rope rly is as

an in d u s tr ia l subd iv is ion , and evidence 
th a t o the r p rope rly in the imm ed ia te area 
was subd iv ided fo r in d u s tr ia l purposes, 
the proposed subd iv is ion is no t pu re ly 
con jectua l o r specu la tive . Dash v. S ta te , 
Sup. C t. Op. No. 756 (F ile No. 1405), 491 
P .2d 1069 (1971).
I f  the land were adaptable fo r 

subd iv is ion purposes, i t wou ld seem th a t 
the po ten tia l income to b e d e r iv c d  from 
sales o f the subd iv ided lots wou ld be 
h ig h ly re le van t to a de te rm in a tio n o f the 
"m a rk e t va lue ," espec ia lly to the ex ten t 
th a t soph istica ted investo rs who make 
decisions on the basis o f income 
cap ita liza tio n take p a r t in m a rke t 
transactions . Dash v. S ta te , Sup. C t. Op. 
No. 756 (F ile No. 1-105), 491 P.2d 1069
(1971).

C a p ita l iz a t io n  o f in c om e , in contexts 
o th e r than proposed subd iv is ions, has been 
recognized as an accepted method o f 
va lu a tio n by a num be r o f ju r isd ic tio n s . 
A lth o ugh cap ita liza tio n o f an tic ipa ted 
proceeds from  a proposed subd iv is ion 
necessarily has a specu la tive e lem ent, i t 
s t i l l has a d ire c t im pac t on the p rope rty ’s 
m a rke t va lue since i t w i l l in tluence 
inves tm en t decisions and thereby affect 
supp ly and demand. Dash v. S ta te , Sup. 
C t. Op. No. 756 (F ile No. 1405), 491 P.2d 
1069 (1971).

To the ex ten t th a t the " ju s t 
compensation” guaran tee in th is section 
comprises a no tion o f fa ir m a rke t va lue 
ra th e r than m ere ly the price the p rope rty 
w i l l b rin g in an im pe rfec t m a rke t, income 
cap ita liza tio n m us t be considered 
p a r t ic u la r ly  apposite. Dash v. S ta te . Sup. 
C t. Op. No. 756 (F ile No. 14051, 491 P.2d 
1069 (1971).
Even in a m a rke t where a parce l’s price 

is unaffected by its  income po ten tia l, 
income cap ita liza tio n m us t be considered 
to have a bea ring on "m a rke t va lue ." The 
dange r th a t m a rke t price w i l l no t closely 
re fle c t m a rke t va lue is enhanced when the 
p rope rty is not c u r re n t ly gene ra ting 
income. Dash v. S ta le . Sup. C t. Op. No. 756 
(F ile No. 1405), 491 P.2d 1069 (1971 1.
Income cap ita liza tio n in genera l and the 

an tic ipa ted use o r deve lopment method in 
p a r t ic u la r arc standa rd appra isa l 
practices. Dash v. S ta te . Sup. Ct. Op. No. 
756 (F ile No. 1405), 491 P.2d 1069(1971).
A n expe rt’s te s tim ony wh ich cap ita lized 

the an tic ipa ted re n ta ls from a proposed 
recrea tiona l subd iv is ion to a rr iv e a t an 
estim a te o f fa ir m a rke t va lue was p rope rly 
adm itted . Dash v. S ta te . Sup. C t. Op. No. 
756 (F ile No. 14051, 491 P.2d 1069 (19711.
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As to adm ission o f expert te s tim ony on 

m a rke t va lue based on the deve lopm ent 
costs and income cap ita liza tio n o f a 
po ten tia l subd iv is ion , see Dash v. S ta te . 
Sup. Ct. Op. No. 756 (F ile  No. 14051. 491 
P.2d 1069 (1971).
R u le  as to  sp e c ia l b e n e fits . —  The ru le 

in A laska is th a t specia l bene fits to the 
rem a inde r can on ly be used to offset 
severance damages to the rem a inde r. In  
the event th a t specia l bene fits exceed 
severance damages, the landowne r is s t i l l 
en title d to receive the fu l l m a rke t va lue o f 
the portion a c tu a lly taken . Dash v. S ta te , 
Sup. Ct. Op. No. 756 (F ile No. 1405), 491 
P.2d 1069 (1971).
J u s t c om p e n s a tio n  is n o t 

c o n d it io n e d  u p o n  re c e ip t o f 
com m en s u ra te  v a lu e  by the sta te . 
S tew a rt & G rin d le , Inc. v. S ta te . Sup. C t. 
Op. No. 1052 (F ile Nos, 1941 .19S2. 19S6), 
524 P.2d 1242(19741.
P e rs o n a l p ro p e r ty  used on la n d  n o t 

c o n s id e re d in  d e te rm in in g  com p e n ­
sa tio n . —  The genera l ru le is to the effect 
th a t personal p rope rty wh ich is used on 
land taken by em inen t domain canno t be 
considered in the de te rm ina tio n o f the 
compensation. S ta te v. Ness, Sup. C l. Op. 
No. 977 (F ile No. 1914). 516 P.2d 1212
(1973).
T h e m a jo r i t y  ru le  e xc lu d e s p ro p e r ty  

ta x  assessm en ts fro m  e v id e n ce in  
co n d em n a t io n  cases on the ra tio na le 
th a t such un assessment is res in te r a lios 
acta, no to rious ly un re lia b le as a c r ite r ia  o f 
true va lue or the op in ion o f persons not 
called as w itnesses and sub ject to 
cross-exam ination . S ta te v. 45,621 square 
feet o f land . Sup. C t. Op. No. 641 (F ile No. 
1115), 475 P.2d 553 (1970).
I t  is a lm ost eve ryw he re the law th a t the 

va lue placed upon a parce l o f land fo r the 
purposes o f ta xa tio n by the assessors o f the 
town in wh ich i t is s itu a te d is no evidence 
o f its va lue fo r o th e r than ta x purposes. 
S ta te v. 45,621 square feet o f land , Sup, C t. 
Op. No. 641 (F ile No. 1115), 475 P.2d 553
(1970).
AS 29.53.080 does no t fu rn ish the basis 

fo r the adm is s ib ility o f tax assessments as 
evidence in conderr a tion proceedings. 
G iven the lim ite d purpose o f the act, the re 
is no ind ica tio n th a t the le g is la tu re 
in tended to make ta x assessments p rim a 
facie evidence o f va lue in condemnation 
proceedings. S ta te v. 45,621 square feet o f 
land. Sup. C t. Op. No. 641 (F ile No. 1115), 
475 P.2d 553 (1970).
In  v iew o f the special purposes fo r which 

ta x assessments are made, the fac t th a t 
there is l i t t le  lik e lih o o d th a t an owner

wou ld contest an under-assessment o r an 
assessment wh ich d id not re fle c t the 
p rope rty ’s fu l l va lue , the po ten tia l 
u n re lia b i li ty  o f such assessments due to 
the varied qua lif ic a tio n s o f assessors, and 
the fact th a t such assessments s tand ing 
alone embody the op in ions o f persons not 
called as w itnesses and not subject to 
cross-exam ina tion , the adm ission o f 
p rope rty tax assessments as evidence o f 
fa ir m a rke t value in condemnation actions 
is p roh ib ited . S ta te v. 45.621 square feet o f 
land . Sup. C t. Op. No. 641 (F ile No. 1115), 
475 P.2d 553 (19701.
P a ym e n t o f in te re s t m a y be 

n e ce ssa ry c om p o n e n t o f ju s t 
c om p e n s a tio n . —  The paym en t o f 
in te re s t is, in app rop ria te circumstances, a 
necessary component o f co n s titu tio n a lly 
guaranteed "ju s t compensation ." S tew a rt 
& G rind le , Inc. v. S ta te . Sup. C t. Op. No. 
1052 (F ile Nos. 1941.1982,19861.524 P.2d 
1242 (19741.
B e fo re  in te re s t ca n acc ru e , th e re  

m u s t be a " ta k in g . "  S tewart & G rind le , 
Inc . v. S tate, Sup. C t. Op. No. 1052 (F ile 
Nos. 1941. 1962. 1986t. 524 P.2d 1242
(1974).
O w n e r is e n t i t le d  to in te re s t fro m  

d a te  o f tu k in g  to d a te  o f p a ym e n t. —  
T h is section necessitates th a t a property 
owner he compensated fo r delays incu rred 
between the dates o f the government's 
ta k in g  o f p rope rty and m ak ing paym ent. I f  
an award were paid im m ed ia te ly upon the 
ta k in g  o f the land by the state, no damages 
to the p rope rly owner would ensue. B u t 
where, due to the necessity o f legal 
proceedings to ascerta in fa ir m a rke t va lue 
o f prope rty , delays ensue, the p rope rty 
owner is en title d to an adequate sum to 
re im burse h im  fo r the loss o f use o f the 
money du r in g the period o f such delay. To 
hold o therw ise wou ld cons titu te a ta k in g  
o f the p rope rty w ith o u t ju s t compensation. 
There fo re , i t  is we ll estab lished th a t the 
owner o f p rope rty is en title d to in te re s t 
from  the date o f ta k in g  to the date o f 
payment. Russian O rthodox G reek 
Ca tho lic Church o f N o rth Am e rica v. 
A la ska S ta te Hous. A u th ., Sup. C t. Op. No. 
809 (F ile No. 1600), 498 P.2d 737 (1972).
S in ce com p e n s a tio n  fo r d e la ys 

re q u ire d . —  The 5 th amendment to the 
U n ite d S ta tes C ons titu tio n and th is 
section requ ire th a t a prope rty owner be 
compensated fo r de lays in cu rred between 
the dates o f the gove rnm en t’s ta k in g  o f 
p rope rty and m ak in g payment. S tew a rt & 
G rind le , Inc. v. S ta te . Sup. C t. Op, No. 
1052 (F ile Nos. 1941 ,1982,1986), 524 P.2d 
1242 (1974).
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I f  an award were pa id im m ed ia te ly upon 

the ta k in g  o f the land by the s ta le , no 
damages to the p rope rty owner would 
ensue. B u t where , due to the necessity o f 
legal proceedings to asce rta in fa ir m a rke t 
value o f prope rty , de lays ensue, the 
p rope rty owner is e n tit le d to an adequate 
sum to re im burse h im  fo r the loss o f use o f 
the money d u r in g the period o f such delay. 
To hold o therw ise wou ld cons titu te a 
ta k in g o f the p rope rty w ith o u t ju s t 
compensation. S tew a rt & G rin d le . Inc. v. 
S ta te . Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 1582, 19S6I. 524 P.2d 1242 (19741.
In te re s t fro m  d a te  o w n e r loses 

e co n om ic a d v a n ta g e s b u t n o t 
lia b i l i t ie s . —  I f  as a m a tte r o f 
cons titu tio na l law the p rope rty owner is 
en title d to in te re s t from  the moment the 
state takes lega l possession, he should, a 
fo r t io r i, receive in te re s t where he has been 
deprived o f a ll the econom ic advantages o f 
legal ownersh ip b u t is re lieved o f none o f 
the lia b il it ie s . S tew a rt &  G rin d le . Inc. v. 
S la te , Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 19S2. 1986), 524 P.2d 1242 (1974).
A lth o u g h  no s ta tu te  so p ro v id e s . —  

There is no s ta tu to ry prov is ion fo r 
paym ent o f in te re s t from the date a 
condemnation action is in s titu te d where 
the p rope rty owner rem a ins in possession, 
and ir t ia s  long been recognized th a t unless 
m le re s t is spec ifica lly au tho rized by- 
le g is la tiv e enactm ent, i t m ay not 
o rd in a r i ly  be assessed aga ins t the sta te in 
any action . S tew a rt & G rin d le , Inc. v. 
S tate. Sup. Ct. Op. No. 1052 (F ile Nos. 
1941, 1982, 19861, 524 P.2d 1242 (1974).
C om p e n s a tio n  to  in c lu d e  expenses 

n e c e s s a r ily  in c u r r e d . —  C iv i l R. 
72 (k i)4 l, when construed in the fram ew ork 
o f the " ju s t compensation '' clauses o f the 
U n ited States and A laska cons titu tio n s , 
en title s the p rope rly owner to be made 
whole fo r expenses necessarily incu rred in 
connection w ith  the condemnation o f his 
property . S tew a rt &  G rin d le . Inc. v. S ta te . 
Sup. C t. Op. No. 1052 (F ile Nos. 1941, 
1982, 1986), 524 P.2d 1242 (1974).
T h is section and the 5 th amendment 

e n title  the p rope rty owner to be made 
whole fo r expenses necessarily in cu rred in 
connection w ith  the condemnation o f his 
property . C ity  o f Anchorage v. Scavenius, 
Sup. C t. Op. No. 1183 (F ile Nos. 2214. 
2222), 539 P.2d 1169 (1975).
W ith o u t su ch a ru le , th e s ta te  fo rc e s 

a p ro p e r ty  o w n e r to  p a y a g re a te r 
p o r t io n  o f th e co s ts o f a pub lic pro ject 
than any o the r ta xpa ye r m us t pay by 
a ff lic t in g  h im  w ith  unavo idab le expenses 
o f condemnation. P lac ing such a burden on

the p rope rty owner is no more ju s t than 
assessing a levy aga ins t h im  bu t no others. 
C ity  o f Anchorage v. Scavenius. Sup. C t. 
Op. No. 1183 (F ile Nos. 2214. 22221. 539 
P.2d 1169 (1975).
C o n s tru c t io n  o f h o ld in g  in  S te w a r t & 

G r in d le , In c . v . S ta te . —  The ho ld ing in 
S tew a rt & G rind le . Inc . v. S ta te . Sup. Ct. 
Op. No. 1052 (F ile Nos. 1 9 4 1 ,19S2, 1986), 
5 JP .2d 1242(1974). th a t C iv i l R. 72<k)(4) 
when construed in the fram ew ork o f the 
" ju s t compensation" clauses o f the U n ited 
Sta tes and A laska cons titu tio n s en title s 
the p rope rty owner to be made whole fo r 
expenses necessarily incu rred in 
connection w ith  the condemnation o f his 
p rope rty , does no t mean th a t the state 
m us t become the gua ra n to r o f '•"cts 
incu rred in advanc ing eve ry possible le ra l 
theo ry an owner m ay have in an em inen! 
domain proceeding. S ta te . Dep’t o f Hwys 
v. Salzwedel. Sup. C t. Op. No. 1861 (F ile 
No. 3976). 596 P.2d 17 (1979).
A n y  ru le  w h ic h  p u r p o r ts  to s h i f t th e 

cos ts o f th e in i t ia l d e te rm in a t io n  o f the 
com p e n s a tio n  a w a rd  u p o n  th e o w n e r 
w o u ld  be u n c o n s t i tu t io n a l . C ity o f 
Anchorage v. Scavenius, Sup. C t. Op. No. 
1183 (F ile Nos. 2214. 2222), 539 P.2d 1169 
(1975).
A p p ra is e rs ’ an d a t to rn e y ’s fees h e ld 

’ ’ n e c e s s a r i ly " in c u r r e d . S tew a rt & 
G rin d le , Inc. v. S ta te , Sup. C t. Op. No. 
10521 F ile Nos. 1941 ,1982 ,1986 ). 524 P.2d 
1242 (1974).
W here the p rope rty to be taken has a 

re ad ily ascerta inab le m a rke t va lue, or is 
w o rth too l i t t le  to w a rra n t a professional 
app ra isa l, an appra ise r's fee could not be 
said to be "necessary," and the prope rty 
ow ne r wou ld no t be en title d to 
compensation fo r such an expense. 
S tew a rt & G rin d le . Inc. v. S ta te . Sup. Ct. 
Op. No. 1052 (F ile Nos. 1941, 1982, 1986), 
524 P.2d 1242 ( i974).
W here the p rope rty to be taken has a 

re a d ily ascerta inab le m n rk e t va lue , o r is 
w o rth too l i t t le  to w a rra n t a professional 
app ra isa l, an appra ise r's fee could no t be 
said to be "necessary," and the p rope rty 
owner wou ld no t be en title d to 
compensation fo r such an expense. 
S tew a rt & G rin d le , Inc . v. S ta te , Sup. Ct. 
Op. No. 1052 (F ile Nos. 1941, 1982,1986), 
524 P.2d 1242 (1974).
W here the p rope rty has a read ily 

ascerta inab le m a rke t va lue and the sta te 
has offered a t least th a t amoun t, any 
a tto rn e y ’s fees subsequen tly incu rred 
wou ld not be necessary in orde r to ob ta in 
ju s t compensation, and wou ld accord ing ly 
be disa llowed . S tew a rt & G rind le , Inc . v.
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S tate, Sup. C t. Op. No. 1052 (F ile Nos. 
1941. 19S2, 19861, 524 P.2d 1242 11974).
N o n w a rd  o f expenses in  s itu a t io n s  

n o t sp e c if ie d  in C iv . R . 72<k). —  In the 
absence o f an amendment, the supreme 
court is not ju s t if ie d  in aw a rd in g costs and 
a tto rney 's fees in s itu a tio n s no t specified 
in C iv . R. 72 (k l, wh ich specifies when costs 
and a tto rn e y ’s fees in cu rred by the 
p rope rty owner are to be assessed aga in s t 
the condemnor. C ity o f Anchorage v. 
Scavenius. Sup. C t. Op. No. 1183 (F ile Nos. 
2214, 2222), 539 P.2d 1169 (1975).
A w a rd  o f fee9 in c u r r e d  in  

u n s u c c e s s fu lly  se e k in g  com p e n s a tio n  
fo r th e e x p e c ta n c y o f re n e w a l o f n 
lease was e rro r since the expenses in 
deve lop ing th is c la im  were not 
"necessarily in cu rre d " w ith in  the mean ing 
o f C iv. R. 72(k l(4 ). S ta te , Dep't o f Hwys. v. 
Salzwedel, Sup. C t. Op. No. 1861 (F ile No. 
3976), 596 P.2d 17 (1979).
W he re p ro p e r ty  o w n e r u n s u c ­

c e s s fu lly  a p p e a ls m a s te r 's a w a rd . —  A 
condemnor is no t en title d to an nw ard o f 
costs atid a tto rney 's fees when the p rope rty 
owner has unsuccessfu lly appealed a 
m aste r’s award . C ity o f A - tho rage v. 
Scavenius, Sup. C t. Op. No. 1183 (F ile Nos. 
2214, 2222), 539 P.2d 1169 (1975).
J u s t c om p e n s a tio n  w i t h in  ru n g e o f 

te s t im o n y p re c lu d e s n ew  t r ia l . —  The

t r ia l court did no t comm it an abuse o f 
d iscre tion in deny ing the sta te 's m otion fo r 
new tr ia l , where the ju ry 's de te rm ina tio n 
o f ju s t compensation was w ith in  the range 
o f the tes tim ony . S ta le v. 45.621 square 
feet o f land . Sup. C t. Op. No. 641 (F ile No. 
1115), 475 P.2d 553 (1970).
J u r y ’s a w a rd  o f S0.00 ns ju s t 

c om p e n s a tio n  to  a p ro p e r ty  o w n e r fo r 
th e ta k in g  o f an easem en t w a s no t 
p a te n t ly  in a d e q u a te  or v io la tiv e ol 
con s titu tio n a l provis ions pe rta in ing to 
em inen t domain . Scavenius v. C ity o f 
Anchorage. Sup. C t. Op. No. 1182 (F ile No. 
21P3>, 539 P.2d 1161 (1975).
ir to  ta k in g  o f an easement does 

cons titu te an app rop ria tio n o f the owner's 
p rope rty regard less o f its m inuscu le effect. 
B u t where the p rope rty owner fa iled to 
object to in s tru c tio n s expressly p e rm itt in g 
the en try o f an award o f no compensation 
and the diffe rence between an award o f 
80.00 compensation and a nom ina l sum to 
wh ich the p rope rty owner wou ld have been 
e n tit le d is de m in im us , the fa ilu re to 
award compensation per se d id not requ ire 
reve rsa l. Scavenius v. C ity o f Anchorage, 
Sup. C t. Op. No. 1182 (F ile No. 21931, 539 
P. 2d 1161 (1975).

Section 19. R igh t to B ea r A rm s. A well-regulated m ilit ia  being 
necessary to the security of a free state, the righ t of the people to keep 
and bear arms shall not be infringed.

Section 20. Q ua r te r in g  So ld ie rs . No member of the armed forces 
shall in time of peace be quartered in any house without the consent 
of the owner or occupant, or in time of war except as prescribed by law. 
The m il ita ry sha ll be in str ict subordination to the c iv il power.

Section 21. Constru c t ion . The enumeration of r ights in this 
constitution sha ll not impair or deny others retained by the people.

R ig h t o f s e lf - re p re s e n ta t io n  has been 
so re tu in e d  b y th e pe o p le . —  See 
McC racken v. S ta te , Sup. C t. Op. No. 986 
(F ile No. 1791), 511 P.2d 85 (1974).
A  prisoner has a r ig h t to represent 

h im se lf in post-convic tion re l ie f p ro ­
ceedings. McC racken v. S ta te , Sup. C t. Op. 
No. 986 (F ile No. 1791), 518 P.2d 85
(1974).
T h e r ig h t to  coun se l s h o u ld  n o t be 

used to  b a r s e lf- re p re s e n ta t io n .
M cC racken v. S ta le , Sup. Ct. Op. No. 986 
(F ile No. 1791), 518 P.2d 85 (19741.

T h e  r ig h t to  s e lf - re p re s e n ta t io n  is 
n o t a b so lu te . McC racken v. State. Sup. 
Ct. Op. No. 986 (F ile No. 17911, 518 P.2d 
85 (1974).
Q u a li f ic a t io n s  on r ig h t o f se lf- 

re n re s e n ta t io n  in  p o s t-c o n v ic t io n
p ro c e e d in g s . —  See McC racken v. S ta le . 
Suo. Ct. Op. No. 986 (F ile No. 1791), 518 
P.2d 85 (1974).
C r im in a l R . 39(b) co n s tru e d  in l ig h t 

o f th is  se c tio n . —  See McC racken v. 
S ta te . Sup. C l. Op. No. 986 (F ile No. 1791'. 
518 P.2d 85 (19741.
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R u le  72. E m in e n t  D om a in .

(a) Applicability of O ther Rules. The procedure fo r  the 
condemnation of p roperty  undi ‘he power of eminent domain 
shall be governed by these rules, except as otherwise provided 
in thia iulc.

(b) .Joinder of Properties. The plaintiff may join in the 
same action one or  more separa te  pieces of property, whether 
in the  same o r  different ownership and w hether o r  not sought 
fo r  the  same use.

(c) C om p la in t.
(1) Caption. The complaint shall contain a  caption as 

provided in Rule 10(a) ,  except t h a t  the  plaintiff shall name 
as defendants the  property, designated generally by kind, 
quantity, and location, and a t  least  one of the  owners of some 
p a r t  of or interest in the  property .

j2 )  Contents. The complaint shall contain a short  and 
plain s ta tem ent of the au tho ri ty  and necessity for  the talcing, 
the use for which th e  property  is to  be taken, a  description of 
the property  sufficient fo r  its  identification accompanied by 
a map or plat thereof, the  in terests  to be acquired, and as to 
each separate piece of property  a designation of the  defendants 
who have been joined as  owners thereof o r  of some in terest  
therein. If  an  casement or  right-of-way is sought to  be con­
demned, the complaint and the a ttached  map or p la t  m ust 
show the location, route and termini.

Upon the commencement of the action, the  p lain tiff  need 
join as defendants only the persons having o r claiming an in­
te res t  in the  property  whose nam es arc  then known, bu t prior 
to  any hearing involving th e  compensation to  be paid fo r  a 
piece of property, the  plaintiff shall add as defendants all per­
sons having or  claiming an in terest  in th a t  p roperty  whose 
names can be ascertained by  a  reasonably diligent search of 
the records, considering the  cha rac te r  and value o f  th e  pro­
p e r ty  involved and the in terests  to be acquired, and also those 
whose names have otherwise been learned. All o the ia  m ay be 
made defendants under the designation “Unknown Owners".

Process shall be served as provided in subdivision (d) of
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th is  rule upon all defendants, w hether named as defendants a t  
the time of the commencement of the action or subsequently 
added, and the  defendant may answ er as provided in subdivi­
sion (e) of this rule. The  court meanwhile m ay order such, din- 
tribut ion of  a deposit as  the fac ts  warrant.

(3) Filinp. In addition to filing the complaint with  the 
court, the  plaintiff shall furnish to the  clerk a t least one copy 
thereof for the use of the  defendants and additional copies a t  
the request of the  clerk o r  of a defendant.

(d) Process.

(1) Notice— Deliver)/. Upon the filing of the complaint 
the p lain tiff  shall forthw ith  deliver to  the clerk joint o r  several 
notices directed to  the  defendants named or designated in the 
complaint. Additional notices directed to defendants subse­
quently  added shall be so delivered. The delivery of the notice 
and its service have the  sam e effect as the delivery and se r­
vice of th e  summons under Rule 4.

(2) Form. Each notice shall s ta te  the court, the title of 
the action, the  name of the defendant to  whom it Is directed, 
th a t  th e  action is to  condemn property, a description of his 
p roperty  sufficient for its identification, the  in terest to be 
taken, the  au tho ri ty  and necessity fo r  the taking, and th e  use 
fo r  which the  property  is to be taken. The notice must show 
the location, route  and  termini of any  easement or  right-of- 
way sought to  be condemned.

The notice shall also s ta te  th a t  the  defendant m ay servo 
upon the  p lain tiff’s  a t to rney  an answer within tw enty  (29) 
days a f te r  service of the  notice, t h a t  a failure to serve an an ­
swer constitu tes a consent to the tak ing  and to th e  au thority  
of th e  court to  proceed to hear  the action and  to fix the com­
pensation, and th a t  a t  a designated time and place the court 
will conduct a  hearing to determine the  au thori ty  and neces­
s ity  fo r  the  taking.

The notice shall  fu r th e r  s ta te  t h a t  the  defendant, without 
filing an answer, may serve on plaintiff 's  a t to rney  a notice of 
appearance designating the  p roperty  in which he claims to  he 
in te re s ted ; t h a t  th e rea f te r  he will receive notice of all proceed­
ings affecting it ;  t h a t  regardless of w hether the defendant np-
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Civil, Rur.ES 72
peara o r  answers, he m ay present evidence as  to  the am ount 
of compensation to be paid for  his p ro p er ty  a t  the  hearing or 
trial of the issue of ju s t  compensation; th a t  regardless of 
whether he appears  or answ ers  he m ay  share  in the d is tr ibu­
tion of the aw ard; th a t  if ne ither  an appearance n o r  an answer 
is filed the court will proceed to h e a r  the  action and to fix the 
compensation w ithout fu r th e r  notice; and th a t  if neither an 
appearance nor an answer is filed before ton (10) days a f te r  
the  ju ry 's  verdict is re turned  or the m aste r 's  repo rt  is filed, 
judgm ent by default will be taken against the  defendant for  
the relief demanded in the com) laint.

(3) Service of Notice.
(a ] Personal Service. Personal service of the notice 

shall be made in accordance with Civil Rule 4.
[b |  Unknown Owners. Service of the notice upon un­

known owners shall be made in accordance with Civil Rule 
4(e) .

(1) Return--Amendment.  P roof of sendee  of the  notice 
shall be made, and  amendment of the notice or proof of its 
service allowed, in the m anner provided fo r  the  re tu rn  and 
amendment of the  summons under Rule 4 (f)  and (g).

(e) Appearance or Answer.
(1) No Objection or Defense. I f  a  defendant has  no ob­

jection or defense to the  tak ing  of his property, he m ay serve 
a notice of appearance designating the  p roperty  in which he 
claims to be interested. T hereaf ter  he shall receive notice of 
all proceedings affecting it.

(2) Objection or Defense— Answer. I f  a  defendant has 
any objection or defense to the  tak ing  of his property , he 
shall serve his answ er within twenty (20) days a f te r  the se r­
vice of notice upon him. The answ er shall identify the  property  
in which he claims to have an interest, s ta te  the  na tu re  and 
extent of the interest claimed, and s ta te  all his objections and 
defenses to  the taking of his property.

(3) Declaration of Taking— Objection. Any motion ques­
tioning the  validity of a declaration of tak ing  shall be served 
on or  before the time provided in the notice for answering, or 
within twenty (20) days a f te r  the filing of the declaration of
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taking, whichever is later. F or  good cause shown, the  court 
m ay permit a la ter  filing of the motion.

(4) Waiver of Defenses  ami Objections. A defendant 
waives all defenses and objections not presented as provided 
in this subdivision (c), but c t  the hearing or  trial of the issue 
of ju s t  compensation, w hether or lo t  he has previously ap ­
peared or answered, and even though a default judgment may 
have been entered against him, he may present evidence as to 
the am ount of compensation to be paid for his property, and 
he also may share  in the  distribution of the award if his claim
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for compensation is filed before the  aw ard  is ordered distributed 
by the court.

I')) Other Pleading or Motion Precluded. No other  p lead­
ing or motion assert ini; any  ad d it iona l  defense or objection 
shall  he allowed.

(f) A m e n d m e n t  o f  P l e a d i n g s .  W ithout leave of court, the 
p la in t if f  m ay am end tin-complaint at a n y  time before the  tria l 
of  the  issue of  com pensation  an d  as  m a n y  times as desired, hut 
no am endm ent shall he m ade which will result in a d ism issal 
forbidden by subdivison (i) of th is  rule. T he  p la in t if f  need not 
serve a copy of an  am endm en t,  hut sh a l l  serve notice of the 
filing, as  provided in FuleSth), upon any  pa r ty  affected thereby 
who h as  appeared and, in the m a n n e r  provided in subdivison 
(cl) of th is  rule, upon any  party  affected thereby who h a s  not 
appeared. T he  p la in t if f  shall furnish  to the  clerk of the court for 
the use of the defendan ts  a t least one copy of each am endm ent,  
and lie shall  furnish additional conies on the request of the 
cleric or of a defendant.  W ithin the  time allowed by subdivision
(c) of th is  rule a defendant m ay  serve  his answ er to the 
am ended pleading, in the  form a n d  m a n n e r  and  with the  sam e  
effect as there provided.

(g) S u b s t i t u t i o n  o f  P a r t i e s .  I f  a defendant dies or becomes 
incompetent or transfe rs  his in terest a f te r  his joinder, the  court 
m ay order substi tu tion  of the proper p a r ty  upon motion and 
notice of hearing . If the  motion a n d  notice of h e a r in g  are to he 
served upon a person not a lready  a party ,  service shall  be m ade 
as  provided in subdivision (d) (11) of th is  rule.

th) H e a r i n g  a n d  T r ia l .
(1) Procedure. The h e a r in g  of the  a llega tions and  evi­

dence of persons interested, w h e th e r  before the  court, jury , or a 
m aster, sha ll  he conducted in the m a n n e r  prescribed by these 
rules.

(2) Hcarinfi Before Master. A m a s te r  appoin ted  by the 
court to ascer ta in  the am o u n t  to he paid  by the  p lain t iff to each 
owner or other person interested in the  property shall  report to 
the  court pu rsuan t  to Rule r>3ld) (1). I f  all parties object to the 
appo in tm ent of a master, they m ay  have  a trial by jury or, if  the
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ju ry  is waived by all parties to the action, a trial w ithout a jury, 
hv filing a dem and  for it w ithin the time allowed for answ er or 
w ith in  the additional time which the  cour: may set.-

Cl) Xotiee o f  Report. Upon the filing of a report by the  
m aster, the clerk shall forthw ith  mail notice of the filing to all 
par ties  who h av e  appeared or answered.

(-1) Appeal and Trial Dr A'urn. The p la in tiff  m ay appeal 
within ten (10) days  after being served with notice of the filing 
of  the m a s te r ’s report. Any defend who has  appeared nr 
answ ered  before the  filing of  a m aster 's  report m ay appeal 
w ith in  fifteen (15) days after being served with notice of the 
filing of  the  m a s te r ’s report. Any other interested person 
desir ing  to appeal from a m aste r 's  report must take  his appeal 
w ith in  fifteen C.5) days after the filing of such report.

(5) Xotiee o f  Appeal. A party  or other interested pe rson  
m ay appeal from the m a s te r ’s  report by filing with the  clerk a 
notice o f  appeal in duplicate, with  sufficient additional copies 
for all p ar t ies  who have  appeared or answered. T he  notice of 
appeal sha ll  conta in  the following:

(a |  T he  title of the  action.
Ib] T h e  n a m e s  o f  the  p a r t ie s  ta k in g  th e  ap pea l ,  
(cj T he  m as te r ’s report or p a r t  thereof appealed  from 

and  the da te  of its filing.
Id] The n am e of the court to which the appeal is taken. 
|e |  A concise s ta tem en t  of the  g rounds of appeal.

Notification of the filing of the notice shall be g iven by the 
clerk by m ailing  copies thereof to all parties who have  appeared 
or answ ered  other th an  the  par ty  or parties  tak ing  the appeal, 
but his failure to do so does not affect the  validity  of the  appeal. 
T h e  notification to a p a r ty  sha ll  be given by m ailing  a copy of 
the  notice of appeal to his a tto rney  of record, or if the  pa r ty  is 
not represented  by an a tto rney , then  to the party  at his last 
known address.

(i) D i s m is s a l  o f  A c t io n .
(1) A s o f  Right. If no hear ing  h a s  begun to determ ine  the  

com pensation  to be paid for a piece o f  property and  the p la in t if f  
h a s  not acquired  the  title or a  lesser in te res t  in or taken  
possession, the  p la in tif f  may d ism iss  the  action as  to th a t

CR 212 Alaskii It of C 11-Sl



C iv il. K r i i:s 72
property, without- an  order of the court, by filing a notice of 
d ism issal se t t ing  forth a brief description of the property as  to 
which the action is dismissed.

(2) By Stipulation. Ib fore th e  entry  of any judgm ent 
vesting  the  p la in tif f  with the title or a lesser interest in or 
possession of property, the action m ay  be dismissed in wholeor 
in part ,  without an  order of the com I. as  to ‘M-operty by 
filing a s tipu la t ion  of d ismissal by the  j .a. if  and  the 
d efendan t  affected thereby; and, it tbe  parties  so stipulate, the 
rourl  m ay v aca te  an y  judgm ent th a t  has  been entered.

(.’I) By Order nf the Court. At any  time before com pensa­
tion for .i piece of property  h a s  been determ ined  and paid and 
after motion and  hear ing , the court m ay  d ism iss  the  action as 
to th a t  property, except th a t  it shall not d ism iss  the  action a s to  
any  part  ol the  property of which the  p la in t if f  has  taken 
possession or in which the p la in t if f  has  taken  title or a lesser 
interest, but shall  aw ard  just eom pens tion for the possession, 
title or lesser in terest  so taken . T he  court a t any  time m ay drop 
a defendant unnecessarily  or improperly joined.

(•}' Effect, Kxcept as  o therwise provided in the notice, or 
s t ipu la tion  of dism issa l,  or order o f  the court, a n y  dism issa l is 
without prejudice.

(j' D e p o s i t  a n d  I ts D i s t r i b u t io n .  The plaint iff shall depos­
it with the court an y  money required by law a s  a condition to 
the exercise nf the power ot eminent dom ain, and  a lthough not 
so required, m ay m ake  such  deposit. In such case  the court and 
a t to rneys  shall expedite the  proceedings for the  distribution of 
the  money so deposited and for the asce r ta in m en t  and  paym ent 
of just com pensation. If (he com pensation  finally aw arded to 
an y  defendan t  exceeds the am ount which h as  been paid to him 
on distribution of the  deposit, the court sha ll  enter judgm ent 
ag a ins t  the  p la in t i f f  an d  in favor of th a t  defendant for the 
deficiency. If the com pensation finally aw arded to any  defen­
dan t  is less th a n  the  am ount which has  been paid to him, the 
court sh a ' l  en ter  judgm ent a g a in s t  him and  in favor o f  the 
p la in tiff  for the over-pavmenl.

(k) C o s t s ,  f usts a n d  a t to rn ey ’s fees incurred by the  defen­
d a n t  shall  not be assessed ag a in s t  the  plaintiff, unless:
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(11 the taking of the property is denied; or
(2) the p la in tiff  appeals  from the allowance of the m as te r  

and  the  defendant does not appeal; or
(.’I) the aw ard  of the  court was at least ten (101 percent 

la rger  th a n  the am ount deposited by the condem ning au thori ty  
or the  a llow anceo t the m aste r  from which an  appeal as t:ik• n 
by the defendant; or

(■1) the action  w as  d ism issed  under  the  p rov is ions  ol 
p a ra g ra p h  (i) of this rule; or

(5) allowance of costs and a t to rney’s fees appears  neces­
sa ry  to achieve a just  an d  adequate  com pensation of tin* owner.

A ttorney  s fees allowed under th is  p a ra g ra p h  sha ll  be com­
m e n su ra te  with  the time committed by the a t to rney  to th e  case 
th roughou t the entire proceedings. (Amended bv Suprem e 
Court Order -JM effective August 1, 1980; an d  by Suprem e 
Court Order -16a effective Ju n e  1, 1981)
CROSS REFER ENC ES : AS 09 ."V -F ia -AS 09 " ,  l« fr C iv I "n o  ! I"
(cl CROSS KKFRRKNCHS: AS 0? .V, 2il>— AS e • " , 27.* Co V j •-. 
C.IH2) CROSS REFERENCE: Co Farm 1!0 
Id.Ctl CROSS REFERENCE: Co Form ! 17 
 ̂ou Cli CROSS REFERENCES: AS I20-AS 00 AA tCO; Civ Form

u'K-n CROSS REFERENCE: AS 1)9.55.31(1 
(hi Ml CROSS REFERENCE: AA o'* A-N.HIO

72 c iv n . U t’ i.ics

CR 21-1 A laska  R nf C 11 '!



$ 09.55.460 A l a s k a St a tu te s S 09.55.460

and the deposit ol the estim ated compensa­
t io n Russian O rthodox G reek C a tho lic 
Church o f N . Am . v. A la ska S ta te Hous. 
A u th .. Sup. C t. Op. No. 809 (K ile No 
1600t, 498 P.'2d 737 (19721.
I t  is th e  o b je c t io n  w h ic h  c a lls  fo r the 

h e a r in g . A m otion fo r hea ring w ith  sup ­
po rtin g a ff id a v its is no t requ ired . S ta le . 
Dep't o f T ransp . & Pub. F a c ilit ie s v. 0.644 
Acres. Sup. C t. Op. No. 2118 (F ile No. 
46611, 613 P.2d 829 . 19S0».
A s to  sh o w in g s ne ce s sa ry w h e re

o w n e r co n te s ts v a l id i t y  o f ta k in g , see 
A rco P ipe line Co. v. 3.60 Acres, More or 
Less, Sup. C l. Op. No 1177 (F ile No. 2419>, 
539 P.2d 64 (19751.
F o r d is t in c t io n  b e tw e e n p ro c e e d in g s 

in  c o n d em n a t io n  u n d e r d e c la ra t io n  o f 
ta k in g  and th o se u n d e r c o m p la in t 
se e k in g c o n d em n a t io n  an d o rd e r fo r 
possess ion , see A rco P ipe line Co. v. 3.60 
Acres, More or Less. Sup. C t. Op. No. 1177 
(F ile No. 2419), 539 P.2d 64 (1975*.

C o lla te ra l re fe re n c e s . —  C 'ndemnor's 
acqu is itio n of. o r r ig h t to . m ine ra ls unde r 
land taken in em inen t domain . 36 ALR2d 
1424.

C ha rg ing landowne r w ith  re n t o r use 
va lue o f land where he rem a ins in pos­
session a fte r condemnation . 20 ALR3d 
1164.

Sec, 09,55.460. E f fe c t o f  appea l, (a) No appeal or a bond or 
undertaking given operates to prevent or delay the vesting of t it le  to 
real property or the right to possession of it.

lb) The p la in tif f mat' not be divested of a tit le or possession acquired 
except where the court finds that the property was not taken by 
necessity for a public use or purpose in a manner compatible with the 
greatest public good and the least private injury. In the event of that 
finding, the court sha ll enter the judgment necessary to (1) compensate 
the persons entitled to it for the period during which the property was 
in the possession of the plaintiff, (2) recover for the p la in tif f any awrard 
paid to any person, and (3) order the p la in tif f to restore the property to 
the condition in which it existed at the time of the fil ing of the decla­
ration of tak ing unless such restoration is impossible, in which case the 
court sha ll award damages to the proper persons as compensation for 
any dim inution in the value of the property caused by the p la in t i f fs 
wrongful possession, (S 13.23 ch 101 SLA 1962; am § 3 ch 149 SLA 
1976)

L e g is la t iv e  h is to r y  re p o r ts . —  For 
report on ch. 149, S LA 1976 (HCSRB 546), 
see l r 76 House Jou rn a l, p. 945.

N O T E S  TO  D E C IS IO N S

P re s u m p tio n  th a t ta k in g  is re a s o n ­
a b ly  re q u is i te  to  re a l iz a t io n  o f p u b l ic  
use . —  Once an au tho rized pub lic use fo r 
the ta k in g  is estab lished by the 
condemnor, and s ta tu to ry and procedura l 
requ irem en ts are othe rw ise sa tis fied , th a t 
the p a r t ic u la r ta k in g  is reasonab ly 
requ is ite to the rea liz a tio n o f th a t use 
sha ll he presumed. A rco P ipe line Co. v.
3.60 Acres, More o r Less, Sup. C t. Op. No.

1177 'F i le  No. 2419), 539 P.2d 64 '1975).
T h e q u e s t io n  o f n e ce s s ity u n d e r a 

d e c la ra t io n  o f ta k in g  is n o t one fo r in i ­
t ia l ju d ic ia l c o n s id e ra t io n  as in the case 
o f o the r condemnation proceedings. A rco 
P ipe line Co. v. 3.60 Acres, More o r Less, 
Sup. C t. Op. No. 1177 (F ile No. 2419), 539 
P.2d 64 (1975).
The concept o f ju d ic ia l rev iew embodied 

in A laska 's genera l em inen t domain sta t-
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utes is incons is ten t w ith . and 
inapp rop ria te to. proceedings unde r a 
dec la ra tion o f ta k in g . A rco P ipe line Co. v.
3.60 Acres. More o r Less, Sup. C t. Op. No. 
1177 (F ile No. 2-119). 539 P.2d 64 (1975).
A b s e n t c le a r s h o w in g  o f fr a u d , e tc .

—  In proceedings in  em inen t domain by 
way o f a dec la ra tion o f ta k in g  under AS 
09.55.420 —  09.55.450. the cou rt is 
w ith o u t a u th o r ity , e ith e r by v ir tu e  o f the 
express mandate o f subsection (b i o f th is  
section or by im p lic a t io n from  the leg is la ­
tiv e h is to ry and po licy evidenced in AS 
09.55.440, to rev iew the question o f the 
necessity o f a p a r t ic u la r ta k in g  absent a 
c lear show ing o f fraud , bad fa ith , 
a rb itra r in e ss o r an abuse o f d iscre tion in 
exercise o f the power o f condemnation by 
the condemning a u th o r ity . A rco P ipe line 
Co. v. 3.60 Acres. More or Less, Sup. C t. 
Op. No. 1177 ( r i le  No. 3419), 539 P.2d 64 
(1975).
N o tw ith s ta n d in g such provis ions as AS 

09.55.270(2), ju d ic ia l in q u iry  in to such 
necessity o r the condemnor’s de te r­
m ina tions w ith  respect the re to is r o t 
approp ria te unless and u n t i l the 
condemnee has presented c lea r and 
conv inc ing evidence th a t the condemnor 
has Acted in bad fa ith  o r so cap ric ious ly 
and a rb i t r a r i ly  as to ind ica te the absence 
o f any reasonable d e te rm in in g p rin c ip le . 
A rco P ipe line Co. v. 3.60 Acres. More o r 
Less, Sup. C l. Op. No. 1177 (F ile No. 2419), 
539 P.2d 64 (1975).
O n ly specific a lle ga tions o f fraud , bad 

fa ith  or some gross abuse o f d isc re tion in 
loca ting the p ipe lin e could ra ise issues 
su ffic ie n t to p e rm it ju d ic ia l rev iew o f the 
necessity o f the ta k in g . A rco P ipe line Co. 
v. 3.60 Acres. More o r Less. Sup. C t. Op. 
No. 1177 (F ile No. 2419), 539 P.2d 64
(1975).
F a i lu re  o f c o n d em n o r to m ake 

s h o w in g  w a s n o t nbu se o f d is c re t io n .
—  Where i t is c lea r th a t the use in tended 
is pub lic and s ta tu to r i ly  au thorized , and 
condemnor has presented un rebu ttcd e v i­
dence to the effect th a t the design and con­
s tru c tio n c r ite r ia  fo r the p ipe line are most 
feas ib ly sa tis fied by the rou te across the

p rope rty o f the owner, i t canno t be said 
th a t condemnor is unde r any du ty to in i ­
t ia l ly  subm it evidence th a t i t has con­
sidered such a lte rn a te ro u tin g ; no r can the 
fa ilu re  to make such show ing unde r the 
circum stances ju s t i fy  a fin d in g  o f 
a rb itra r in e s s o r an abuse o f d iscre tion . 
A rco P ipe line Co. v. 3.60 Acres. More or 
Less, Sup. C t. Op. No. 1177 (F ileN o . 2419), 
539 P.2d 64 (1975).
N o im p lie d  w a iv e r . —  Subsection ib ) o f 

th is section, wh ich provides in pa rt, th a t 
when the cou rt finds th a t the p rope rty was 
no t ta ken by necessity fo r a pub lic use or 
purpose in a m anne r com pa tib le w ith  the 
g rea tes t pub lic goad and least p riva te 
in ju ry : th e cou rt sha ll e n te r the jud gm en t 
necessary to "recover fo r the p la in t i f f any 
award paid to any person," m ilita te s 
aga in s t a fin d in g o f im p lie d w a iv e r from 
the respondents ' w ith d raw a l o f money 
deposited in the reg is try o f the cou rt by the 
sta te in con junction w ith  its f i l in g  o f a 
dec la ra tion o f ta k in g  aga in s t respondents ' 
p rope rty . S ta te . Dep 't o f T ransp . &  Pub. 
F a c ilit ie s v. 0.644 Acres. Sup. C t. Op. No. 
2118 (F ile No. 48611. 613 P.2d 829 11980).
I n ju r y  s h o u ld  be m in im iz e d . —  Th is 

section, w h ich mandates in subsection (b) 
th a t "p r iv a te  in ju ry " be considered w ith  
reference to the p a r t ic u la r prope rties 
invo lved , contempla tes th a t the in ju ry  
suffe red by each in d iv id u a l should be m in ­
im ized to the ex ten t th a t i t is reasonab ly 
possible to do so w ith o u t im p a ir in g  the 
in te g r i ty  and func tion o f the pro ject and 
w ith o u t add ing unreasonab le costs to the 
project. S ta te , Dep 't o f T ransp . &  Pub. 
F a c ilit ie s v. 0.644 Acres, Sup. C t. Op. No. 
2118 (F ile No. 4861), 613 P.2d 829 (1980).
S ta te 's fa i lu r e  to c o n s id e r se v e ra l 

im p o r ta n t , re le v a n t fa c to rs  made i t 
impossib le to ra t io n a lly  de te rm ine 
w he the r in tended ta k in g  was com pa tib le 
w ith  the greatest pub lic good and the least 
p riv a te in ju ry , and rendered its action 
a rb itra ry , thus ta k in g o fs u b je c t land could 
not be upheld. S tate, D ep 't o f T ransp . & 
Pub. F a c ilit ie s v. 2.072 Acres. More or 
Less, Sup. C t. Op. No. 2575 (F ile No. 6159), 
652 P.2d 465 (1982).

C o lla te ra l re fe re n ce s . —  Appeal 
re la tin g to am oun t o f condemnation 
award , 50 A LR 2d 1386.
R ev iew ab ility , on appeal from fin a l 

judgm en t in  em in e n t domain proceeding,

o f in te r lo cu to ry order, as affected by fact 
th a t orde r was separa te ly appealable, 79 
ALR2d 1400.
R unn ing o f in te re s t on judgm en t where 

both pa rtie s appeal. 11 A LR 4 th 1099.
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S ta te v. A la ska Land T it le  Ass’n. Sup. C t 
Op. No. 26S1 (F ile Nos. 5407. 5406k 
P.2d ilf)8 3 ) .
48 U.S.C. 5 321d does not app ly to pa t­

ents issued unde r the Sm a ll T ra c t A c t o f 
1938. 43 U.S.C. SS G82a-6S2(ei (now 
repealed). S ta te v. A laska Land T it le  
Ass'n, Sup. C t. Op. No. 2681 (F ile  Nos. 
5407 .5408V P.2d (1983).
The R igh t-o f-W ay A c t o f 1966 does not

app ly to rig h ts -o f-w ay created by a pub lic 
land c d e r issued pu rsuan t to an executive 
o rde r nnde r wh ich the Presiden t o f the 
U n ite d Sta tes delegated his s ta tu to ry 
a u th o r ity  to the Secre ta ry o f the In te r io r 
a u th o r iz in g w ith d raw a l ol pub lic lands in 
A laska fo r specified pub lic purposes. S ta te 
v. A la ska Land T it le  Ass'n . Sup. C l. Op. 
No. 2681 (F ile Nos. 5407. 5408). P.2d 

(19831.

Sec. 09.55.270. Prerequisites. Before property can be taken, it 
shall appear that

(1) the use to which it is to ue applied is a use authorized by law:
(2) the tak ing is necessary to the use;
(3) i fa lready appropriated to a public use, the public use to which it 

is to be applied is a more necessary public use. (§ 13.0-1 ch 101 SLA 
1962)

C ro ss re fe re n ce s . —  F o r con ten ts o f 
com p la in t, see C iv . R. 72(c).

NO "ES TO  D E C IS IO N S

E d ito r 's  n o te . —  A ll notes from 
Mon tana decisions appea ring unde r th is 
section are cons truc tions o f the M on tana 
s ta tu te from  w h ich th is section derives.
J u d ic ia l re v ie w  o f n e ce s s ity . —  

A laska is among the m in o r ity  o f ju r is d ic ­
tions wh ich s ta tu to r i ly  ca lls fo r ju d ic ia l 
in q u iry in to the question o f necessity in 
em inen t dom a in proceedings. A rco 
P ipe line Co. v. 3.60 Acres, More o r Less, 
Sup. C t. Op. No. 1177 (F ile No. 24191, 539 
P.2d 64 (1975).
S u ch re v ie w  is in a p p ro p r ia te  to  p r o ­

c e e d in g s u n d e r d e c la ra t io n  o f ta k in g . 
—  The concept o f ju d ic ia l re v iew  embodied 
in A laska 's genera l em inen t dom a in s ta t­
u tes is incons is ten t w ith , and
in app rop ria te to, proceedings unde r a 
dec la ra tion o f ta k in g . A rco P ipe lin e Co. v.
3.60 Acres, More or Less, Sup. Ct. Op. No. 
1177 (F ile No. 2419), 539 P.2d 64 (1975).
The question o f necessity unde r a decla­

ra tio n o f ta k in g  is no t one fo r in it ia l ju d i ­
c ia l cons ide ra tion as in the case o f o the r 
condemnation proceedings. A rco P ipe line 
Co. v. 3.60 Acres, More o r Less, Sup. Ct. 
Op. No. 1177 (F ile No. 2419), 539 P.2d 64
(1975).
F o r d is tin c t io n between proceedings in 

condemnation unde r a dec la ra tio n o f 
ta k in g  and those under a com p la in t 
seek ing condemnation and an o rde r fo r 
possession, see A rco P ipe line Co. v. 3.60

Acres, More or Less. Sup. Ct. Op. No. 1177 
(F ile No. 2419), 539 P.2d 64 (1975).
P le a d in g  m u s t p la in ly  sh ow  a u th o r ­

i t y  an d ne ce ss ity fo r ta k in g . —  The 
r ig h t o f em inen t domain can on ly be exer­
cised in beha lf o f a pub lic use authorized 
by law , and in the ta k in g o f p rope rly neces­
sa ry to such pub lic use the com p la in t o r 
pe titio n in such proceedings m us t show 
p la in ly and a ff irm a t iv e ly the existence o f 
the s ta tu to ry a u th o r ity  fo r the pub lic use. 
and the necessity o f the p rope rty fo r such 
use. M iocene D itch Co. v. Lyng , 138 F. 544 
(9 th C ir. 1905).
A n in ference is not su ffic ie n t in em inen t 

dom a in proceedings. There m ust be a 
clea r, pos itive s ta tem en t th a t the p rope rly 
sough t to be condemned is necessary fo r a 
pub lic use authorized by law , and sup­
ported by a sta tem en t o f facts from  wh ich 
the cou rt can see th a t the p rope rly is 
in tended to be used fo r th a t purpose. 
M iocene D itch Co. v. Lyng , 138 F. 544 (9 th 
C ir . 1905).
The com p la in t should allege both th a t 

the use to wh ich the p rope rly is to be 
applied is a use au tho rized by law and th a t 
the ta k in g  is necessary to such use. C ity  o f 
He lena v. Ha rvey . 9 P. 903 (M on t. 1886).
W h ic h  m u s t be fo u n d  b y c o u r t b e fo re  

c o n d em n a t io n . —  Th is section has been 
construed as re q u ir in g the cou rt to fin d the 
use is autho rized by law and the ta k in g  is
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necessary "before condem na tion ." Bridges 
v, A laska Hous. A u th ., Sup. C t. Op. No. 1 
(F ile No. 16), 3-19 P.2d 149 < I960).
N e ce s s ity o f f in d in g s . —  I t is upon 

fin d in g s made in accordance w ith  th is sec­
t io n th a t the re is estab lished a basis fo r 
fu r th e r proceedings. The fin d !, j s  cons ti­
tu te the decision o f the cou rt upon the v ita l 
question o f w he the r o r not the p rope rty 
sough t to be taken can be condemned a t 
a ll. Van Dvke v. M id n ig h t Sun M in in g  & 
D itch Co.. 177 F. 85 (9 th C ir . 1910).
Q u e s tio n s to  be c o n s id e re d  b y  c o u r t .

—  O rd in a r i ly  the on ly questions to be con­
sidered by the courts in condemnation pro­
ceedings are: F irs t, w he the r the pe titio n e r 
has the power to exercise the r ig h t o f em i­
nen t dom ain : second, w he the r the p rope rty 
its e lf is o f a na tu re sub ject to condemna­
tio n : th ird , w he the r the p rope rly is be ing 
taken fo r a pub lic o r a p r iva te use; and 
fo u rth , w he the r the power is being used fo r 
ta k in g an excessive am oun t o f prope rty . 
Town o f Seward v. M argu les , 9 A laska 354 
(1938).
T tfR in g fo r  use a u th o r iz e d  b y la w  is 

n o t c o n c lu s iv e  th a t ta k in g  is neces­
s a ry . —  By p ro v id in g th a t the r ig h t to 
take p rope rty fo r pub lic use is founded 
upon a use au tho rized by law and th a t the 
use fo r such purpose is necessary, the law 
its e lf recognizes the fact th a t a mere 
ta k in g  fo r a use au tho rized by law is not 
conclusive th a t the ta k in g  is necessary fo r 
such use. C itv  o f Helena v. H a rvey , 9 P. 
903 ) M on t. 1886).
T h e ru le  o f ne ce s s ity m u s t be 

d e te rm in a t iv e  o f th e  r ig h t to  ta k e in 
e ach in s ta n c e . N o rth e rn Pac. Ry. v. 
McAdow , 121 P. 473 (M on t. 1912),
B u t a b so lu te  n e ce s s ity is n o t 

re q u ire d . —  An abso lu te necessity is not 
a p re requ is ite to the exercise o f the law o f 
em inen t dom ain . B u tte  A . & Pac. Ry. v. 
M on tana U . Ry., 41 P. 232 (M on t. 1895).
A lth o u gh the condemnor may have the 

burden o f m a k in g a p rim a facie show ing o f 
necessity, the language o f th is section 
ough t to be construed to requ ire no more 
than th a t the p a r t ic u la r ta k in g  be shown 
to be "reasonab ly requ is ite and proper fo r 
the accomplishm ent o f the purpose fo r 
w h ich i t is sough t." C ity o f Fa irb an ks v. 
M e tro Co.. Sup. C t. Op. No. 1192 'F i le  No. 
2504), 540 P.2d 1056 (1975).
Q u e s tio n o f n e ce s s ity is on e o f fa c t.

—  In an action to condemn p riva te p rop ­
e r ty fo r a pub lic use. the question o f 
necessity is one o f fact, to be dete rm ined as 
o the r questions o f fac t, in v iew o f a ll the 
evidence in the case. S ta te ex re l. 
L iv ings ton v. D is t r ic t C ou rt, 300 P. 916 
i M on t. 1931).

A n d  in v o lv e s b o th  p u b l ic  and 
p r iv a te  c o n s id e ra t io n s . —  The question 
o f necessity in a g iven case invo lves a con­
s ide ra tion i f  facts wh ich re la te to the pub ­
lic and also to the p riva te c itizen whose 
p rope rty m ay be in ju red . S ta te ex re l. 
L iv in g s to n v. D is tr ic t C ou rt, 300 P. 916 
(M on t. 1931).
P a r t ic u la r q u e s tio n s le f t to  d is c re ­

t io n  o f co n d em n in g  a u th o r i ty . —  In 
genera l condemnation proceedings under 
th is a rtic le , once the condemnor has 
presented su ffic ie n t evidence to support a 
fin d in g th a t a p a rtic u la r ta k in g  is "reason­
ab ly requ is ite " fo r the e ffec tua tion o f the 
au tho rized pub lic purpose fo r wh ich i t is 
sought, p a r tic u la r questions as to the 
route , loca tion or am oun t o f p rope rty to be 
taken are to be le ft to the sound d iscre tion 
o f the condemning a u th o r ity  absent a 
show ing by clear and conv inc ing evidence 
tn a t such de te rm ina tions are the product 
o f fraud , caprice or a rb itra r in e ss . C ity o f 
Fa irb an ks v. M e tro Co., Sup. C t. Op. No. 
1192 (F ile No. 2504), 540 P.2d 1056 (1975).
E v id e n c e sh o u ld sh ow  th a t the la n d  

is re a s o n a b ly  re q u ire d  fo r the purpose o f 
e ffe c tin g the object o f its condemnation . 
S ta te ex re l. L iv in g s to n v. D is t r ic t Court, 
300 P. 916 (M on t. 1931).

B u rd e n  o f p ro o f. —  One seeking to 
show th a t a p a rtic u la r ta k in g  is excessive 
or a rb itra ry  has a heavy burden o f p roo f in 
the a ttem p t to persuade the cou rt to sub­
s t itu te  its ju d gm en t fo r th a t o f the 
condemnor. C ity o f Fa irb an ks v. M e tro 
Co., Sup. C t. Op. No. 1 192 (F ile No. 2504), 
540 P.2d 1056(1975).
P ro o f o f u n n e ce s s a ry in ju r y . —  When 

an a ttem p t is made to show th a t the loca­
tio n proposed is unnecessarily in ju r io u s , 
the p roo f should be clear and conv inc ing ; 
o the rw ise no location could ever be made. 
S ta te ex re l. L iv in g s to n v. D is t r ic t Court, 
300 P. 916 (M on t. 1931).
R e la t iv e  p r iv a te  in ju r y . —  T h a t cer­

ta in p rope rty owners su ffe r re la tiv e ly 
g rea te r in ju ry  than others, o r are less 
d ire c tly benefited by the pro ject, does not 
estab lish th a t the ta k in g  o f th e ir p rope rty 
is unnecessarily in ju r io u s or unw a rra n te d . 
C itv o f Fa irbanks v. M etro Co.. Sup. C t. 
Op. No. 1192 (F ile No. 2504), 540 P.2d 
1056 (1975).

W h ile i t is tru e th a t the in a b il i ty  o f a 
pa r tic u la r condeinnee to ob ta in imm ed ia te 
bene fic ia l use from the pro ject m ay be con­
sidered as a facto r in w e igh ing the project's 
im pact in te rm s o f the degree o f p riva te 
in ju ry  invo lved in a proposed rou te or loca­
tio n , the in te re s t in m in im iz in g  p riva te
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in ju ry  is no t abso lu te and must a lw ays be 
weighed in re la tio n to the goals and 
efficacy o f the pro jec t in its  e n tire ty a t the 
tim e such de te rm ina tio n s are made. C ity 
o f Fa irb an ks v. M e tro Co.. S lip . C t. Op. No. 
1192 (F ile No. 25041.540 P.2d 105611975>.
C ity  c le a r ly  m e t its  in i t ia l b u rd e n  o f 

dem onstra ting th a t its ta k in g  ce rta in pa r­
cels o f land fo r purposes o f the cons truc tion 
o f a sewer lin e was reasonab ly necessary 
under the circum stances. C ity  o f 
Fa irbanks v. M e tro Co.. Sup. C t. Op. No. 
1192 (F ile No. 2504 f. 540 P.2d 1056 < 19751.
C om p la in t h e ld  s u f f ic ie n t . —  Where a 

com p la in t used the words " im p e ra tiv e ly 
requ ire d " fo r a pub lic use and alleged facts 
suppo rtin g the same, th is was su ffic ie n t to 
show necessity unde r th is section. Town o f

Seward v. M argu les . 9 A laska 354 (1938>.
A p p e a l fro m  in te r lo c u to r y  o rd e r 

f in d in g  use a u th o r iz e d  and ta k ; n g n e c ­
e ssa ry . —  See Van Dyke v, M id n ig h t Sun 
M in in g  & D itch Co.. 177 F. S5 (9 th C ir. 
1910t; N o rth e rn M in in g  &  T ra d in g Co. v. 
A la ska Gold Recovery Co.. 20 F.2d 5 (9 th 
C ir . 1927).
C o n v e n ie n ce and en h a n ce d p ro f i ts  

a re  in s u f f ic ie n t to  p e rm it a p p ro p r ia ­
t io n . —  Tha t the app rop ria tio n o f a p a r tic ­
u la r piece o f p rope rty would promote 
convenience o f opera tion and enhance the 
p ro fits o f the business o f a ra ilroad 
company is not alone a su ffic ien t reason 
fo r p e rm itt in g  it . N o rth e rn Pac. Rv. v. 
McAdow , 121 P. 473 (M on t. 1912).

C o lla te ra l re fe re n c e s . —  Su ffic iency o f lim in a ry  to ta k in g  in em inen t dom ain . 21 
condemnor's nego tia tions requ ired as pre- A LR 4 lh  765.

Sec. 09.55.275. R ep la t  app ro va l .  No agency of the state or munic­
ipality may acquire property located w ith in a municipality exercising 
the powers conferred by AS 29.33.150 — 29.33.245 which results in a 
boundary change unless the agency or municipality first obtains from 
the municipal p la tting authority prelim inary approval of a replat 
showing clearly the location of the proposed public streets, easements, 
rights-of-way, and other tak ing of private property. F ina l approval of 
replat sha ll be s im ila r ly  obtained. However, i f  a state agency clearly 
demonstrates an overrid ing state interest, a waiver to the approval 
requirements of th is section may be granted by the governor. The 
platting authority sha ll treat applications for replat made by state or 
local governmental agencies in the same manner as replat petitions 
originated by private landowners. (§ 2 ch 96 SLA 1975)

Sec. 09.55.280. E n t r y  upon lan d . In  a ll cases where land is 
required for public use, the state, the public entity, or persons having 
the authority to condemn, or its agents in charge of the use may enter 
upon the land and make examination, surveys, and maps and locate 
the boundaries; bu t i t  sha ll be located in the manner which w il l be most 
compatible w ith the greatest public good and the least private injury, 
and subject to the provisions of AS 09.55.300. The entry sha ll consti­
tute no cause of action in favor of the owners of the land except for 
in juries resu lt ing from negligence, wantonness, or malice. (§ 13.05 ch 
101 SLA 1962)
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