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PRIOR AUDIT R ECOMMENDATI ONS

In a p r e v i o u s  a udit r e p o r t  d a t e d  A p r i l  6 , 1983, w e  p r e s e n t e d  
the C o m m i s s i o n e r  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  w i t h  
s e v e n  r e c o m m e n d a t i o n s  r e l a t i n g  to the o p e r a t i o n  of the 
D i v i s i o n  of M e a s u r e m e n t  S t a n d a r d s .  T h r e e  of t hose r e c o m m e n­
dat i o n s  h a d  a t otal of n i n e  s u b - r e c o m m e n d a t i o n s .  The f o l l o w­
ing is the c u r r e n t  status of each:

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 1

T h e  D e p a r t m e n t  s h o u l d  take i m m e d i a t e  a c t i o n  to i m p r o v e  the 
e m p l o v e e  m o r a l e  cf the D i v i s i o n  of  M e a s u r e m e n t  S t a n d a r d s  
(DMS).

As a r e s u l t  of i n t e r v i e w s  w i t h  f i f t e e n  e m p l o y e e s  a n d  a 
r e v i e w  of w r i t t e n  c o m m u n i c a t i o n s  d u r i n g  o u r  p r i o r  audit, it 
w a s  o b v i o u s  th a t  >a\se\rious m o r a l e  p r o b l e m  e x i s t e d  w i t h i n  
DMS. T h e  c a u s e  o r v u h e \ l o w  m o r a l e  did n o t  a p p e a r  to be 
c e n t e r e d  a r o u n d  anyS. £ri.nyg,le issue b u t  w a s  due to a b u i l d  up 
of p r o b l e m s  w i t h i n  tM^e\w\ights a n d  M e a s u r e s  S e c t i o n  o v e r  the 
p a s t  s e v e r a l  years.

L e g i s l a t i v e  A u d i t ' s  Cur o s i t  ’.on

P r i o r  to the f i nal r e l e a s e \ o X  p r e v i o u s  report, the 
D e p a r t m e n t  i n i t i a t e d  p r o c e d h r a s ^ t o  d e t e r m i n e  the c a u s e s  of 
the low m o r a l e  and to p r o v i d W & p K  p o s s i b l e  sol u t i o n s .  T h e s e  
e f f o r t s  h a v e  c o n t i n u e d  a n d  i n 6 » ’

1 .

2 .

3.

E m p l o y e e  i n t e r v i e w s  conduc 
p e r s o n n e l  officer.

Th e  D i r e c t o r  m e e t i n g  c o l l e c t i v  
e m p l o y e e s  of the D i v i s i o n .

the D e p a r t m e n t ' s

i n d i v i d u a l l y  w i t h

4.

T h e  d e v e l o p m e n t  o f  a n e w  e m p l o y e e > ^ > a l u a t i o n  m a n u a l  and 
p r o c e d u r e s  that d e f i n e  m a n a g e m e n t ' s  e x p e c t a t i o n s  of 
e m p l o y e e s  a n d  p r o v i d e s  for o n g o i n g  c o m m u n i c a t i o n  
b e t w e e n  the s t aff and m a n a g e m e n t .

T h e  D i r e c t o r ' s  s t a n d i n g  o f f e r  to m e e t  wit . 1 any e m p l o y e e  
to d i s c u s s  p r o b l e m s  and, if p o s s i b l e ,  p r o v i d e  r e a s o n a b l e  
s o l u t i o n s .

D u r i n g  our p r e s e n t  review, w e  f o u n d  that t h e r e  c o n t i n u e s  to 
b e  a c e r t a i n  a m o u n t  of e m p l o y e e  d i s s a t i s f a c t i o n ,  h o w e v e r ,  in 
o u r  o p i n i o n ,  the D e p a r t m e n t  a n d  D i v i s i o n  m a n a g e m e n t  are 
m a k i n g  a r e a s o n a b l e  and g o o d - f a i t h  e f f o r t  at r e s o l v i n g  
r e m a i n i n g  problems.
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D M S  s h o u l d  a v o i d  s i t u a t i o n s  that .give the a p p e a r a n c e  of a 
c o n f l i c t  ot i n t e r e s t .

D u r i n g  o u r  p r i o r  audit, w e  n o t e d  t h r e e  s i t u a t i o n s  whi c h ,  at 
a m i n i m u m ,  g a v e  the a p p e a r a n c e  of  a c o n f l i c t  of i n t e r e s t  to 
e m p l o y e e s  and o t h e r  p e r s o n s  o u t s i d e  the D i v i s i o n .

T w o  o f  the s i t u a t i o n s  i n v o l v e d  the D M S  M o b i l e  H o n e  I n s p e c t o r  
a n d  the t h i r d  r e l a t e d  to thf 1981 h i r i n g  of a p e r s o n  c o n­
v i c t e d  of  p r i c e  f i x i n g  in a r e t a i l  g a s o l i n e  b u s i n e s s  as a 
w e i g h t s  a n d  m e a s u r e s  i n s p e c t o r .  T h i s  e m p l o y e e  w a s  a s k e d  to 
r e s i g n  a n d  his t e r m i n a t i o n  w a s  e f f e c t i v e  A p r i l  17, 1981.

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

T h e  D i v i s i o n  n o  l o n g e r  a d m i n i s t e r s  t h e / M o b i l e  H o m e  W a r r a n t y  
P r o g r a m .  On J u n e  15, 1983, the D i v i s ^ q /  e n t e r e d  into a 
R e i m b u r s a b l e  S e r v i c e  A g r e e m e n t  ( R S A y W t d i  the D e p a r t m e n t  of 
L a w  w h e r e i n  the D e p a r t m e n t  of L a w  w 6 u l d <  t h r o u g h " i t s  
C o n s u m e r  P r o t e c t i o n  D i v i s i o n ,  admi/ni/st£r the p rogram.

T h e  i s s u e  of h i r i n g  a p e r s o n  convi/cted of p r i c e  fixing, in 
the r e t a i l  g a s o l i n e  b u s i n e s s  a /  Wej^ghts a n d  M e a s u r e s  I n s p e c­
tor  I w a s  a d d r e s s e d  a n d  resolved" d r i o r  to the i n i t i a t i o n  of 
the o r i g i n a l  audit. D u r i n g ^ h e  ^durrent a u d i t  n o t h i n g  came 
to o u r  a t t e n t i o n  w h i c h  woultf I'qad us to b e l i e v e  that DMS is 
n o t  e x e r c i s i n g  care in the^'selection of  e m p l o y e e s .

/ / /
In o u r  opi n i o n ,  t h e s e  s i t u a t i o n s  w e r e  i s o l a t e d  i n s t a n c e s  a n d  
the D i v i s i o n  is co ‘ ‘ ?"f the n e e d  to a v o i d  c o n f l i c t  of
i n t e r e s t  s i t u a t i o n

Prior Audit R e c o m m e n d a t i o n  No. 2

P r i o r  A u d i t  Recomrn____________ N o . 3A

D M S  s h o u l d  e n s u r e o r m a n c e  i n d i c a t o r s  in t h e i r  b u d g e t  
r e q u e s t s  are a c c u r a t e .

The S t a t e  b u d g e t  d o c u m e n t s  for F i s c a l  Y e a r s  1983 and 1984 
i n c l u d e d  f o rms f o r  e a c h  a g e n c y  to r e p o r t  its p e r f o r m a n c e  
a c t i v i t i e s  of the p r i o r  y e a r  b a s e d  on p r e d e t e r m i n e d  m e a s u r e­
me n t s .

In o u r  r e v i e w  o f  the F i s c a l  Y e a r  1983 a n d  1984 b u d g e t  
d o c u m e n t s ,  we f o u n d  that some of the i n f o r m a t i o n  r e p o r t e d  b y  
D M S  f o r  a c t u a l  p e r f o r m a n c e  a c t i v i t i e s  in F i s c a l  Y e a r s  1981 
a n d  19 8 2  w a s  n o t  a c c u r a t e .

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

B e g i n n i n g  x</ith F i s c a l  Y e a r  1985, the b u d g e t  r e q u e s t  f o r m a t  
h a s  b e e n  rev i s e d .  T h e  s e c t i o n  d e v o t e d  to a g e n c y  p e r f o r m a n c e
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in m e e t i n g  its o b j e c t i v e s  n o  l o n g e r  i d e n t i f i e s  p r i o r  years' 
a c t u a l  p e r f o r m a n c e .  I n f o r m a t i o n  is l i m i t e d  to t h o s e  m e a s­
u r e m e n t s  p l a n n e d  for the p r i o r  y e a r  a n d  t h o s e  e s t i m a t e d  for 
the b u d g e t  y e a r  at v a r i o u s  levels of fu n d i n g .

DMS h a s  c o n t i n u e d  to m a i n t a i n  a c t u a l  p e r f o r m a n c e  s t a t i s t i c s  
as a m e a s u r e  a g a i n s t  p l a n n e d  p e r f o r m a n c e  o b j e c t i v e s .  P r i o r  
to F i s c a l  Y e a r  1984, the D i v i s i o n ' s  m e t h o d s  of c o m p i l i n g  and 
r e p o r t i n g  p e r f o r m a n c e  d a t a  w e r e  c u m b e r s o m e .

D u r i n g  F i s c a l  Y e a r  1984, DMS b e g a n  d e v e l o p i n g  m e t h o d s ,  
i n c l u d i n g  d a t a  p r o c e s s i n g ,  for i m p r o v i n g  the s y s t e m  of da t a  
c o l l e c t i o n ,  r e t e n t i o n ,  a n a l y s i s  and r e p o r t i n g .  A  r e v i e w  of 
F i s c a l  Y e a r  1934 p e r f o r m a n c e  a c t i v i t y  s u m m a r i e s  and s u p p o r t­
ing d o c u m e n t a t i o n  s h o w e d  no s i g n i f i c a n t  errors.

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 3B

f i s c a l  y e a r  b u d g e t s  in a c c o r d a n c eDM S  s h o u l d  p r e p a r e  ̂ theHar ______ __________________________________
w i t h  t h e i r  a n t i c i p a t e d  s p e n d i n g  p l a n s .

The D M S  F i s c a l  Y e a r  1 9 5 2 y  b u d g e t  r e q u e s t e d  $ 9 6 , 9 0 0  for r e n t a l  
of S t a t e  v e h i c l e s  t h r o u g h t h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s  (D'C^TPF'X. A c t u a l  c o sts d u r i n g  1982 
t o t a l l e d  a p p r o x i m a t e l y  $62,,0.00v 36Z less than b u d g e t e d .  DMS 
s t a f f  e x p l a i n e d  that this h u B g & f  l i n e  i t e m  w a s  intention^J- 
o v e r b u a g e t e d  and the e x c e s s  V u p d s  w e r e  u s e d  to c o v e r  e x p e n­
di t u r e s  in o t h e r  underbudgete-q \fr^e items w i t h i n  the c o ^  
t r a c t u a l  s e r v i c e s  c a t e g o r y  for'^wjji^h f u n d i n g  w a s  h a r d e r  to 
secure.

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o

For F i s c a l  Y e a r  1984, D M S  b u d g e t e d  
r e n t a l  c o s t s  w h i c h  r e p r e s e n t s  a $19,0 
i n f l a t e d  F i s c a l  Y e a r  1982 b u d g e t  a m o u n

0  for S t a t e  v e h i c l e  
r e d u c t i o n  f r o m  the

F o r  F i s c a l  Y e a r  1985, the D M S  b u d g e t  refJedHrs a c h a n g e  f r o m  
the "wet lea s e "  a p p r o a c h ,  in w h i c h  b o t h  a f i x e d  r e n t a l  co s t  
a n d  a r e p a i r  and m a i n t e n a n c e  r a t e  are p a i d  to D O T P F , to a 
" d r y  lease" a p p r o a c h  w h e r e b y  a f i xed r e n t a l  cost is p a i d  to 
D O T P F  and DMS a s s u m e s  r e s p o n s i b i l i t y  f o r  r e p a i r  a n d  m a i n t e­
nan c e  . A c c o r d i n g  to DMS, this c h a n g e  w i l l  r e s u l t  in a 
s i g n i f i c a n t  r e d u c t i o n  in v e h i c l e  costs.

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 3C

D M S  s h o u l d  en s u r e  S t a t e  funds are e x p e n d e d  o n l y  for authoriz- 
ec p u r c h a s e s  in a c c o r d a n ce w i t h  the S t a t e  A d m i n i s t r a t i v e  
M a n u a l .

DMS p u r c h a s e d  s e a f o o d  in A u g ust, 1981, a n d  S e p t e m b e r ,  1982, 
t o t a l l i n g  $100 and $548 r e s p e c t i v e l y .  T h e  s e a f o o d  was 
p r e s e n t e d  to the m e m b e r s  of the W e s t e r n  W e i g h t s  a n d  M e a s u r e s
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C o n f e r e n c e s .  T h e  S t a t e  A d m i n i s t r a t i v e  M a n u a l ,  s e c t i o n  6820, 
p r o h i b i t s  e x p e n d i t u r e  of  S t a t e  f u n d s  for n o n e s s e n t i a l  
f o o d - s t u f f s .

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

A  r e v i e w  o f  the D i v i s i o n ' s  F i s c a l  Y e a r  1984 e x p e n d i t u r e s  
s h o w e d  n o  u n a u t h o r i z e d  p u r c h a s e s  of sea f o o d .  T h e  s e a f o o d  
p r e s e n t e d  at the m o s t  r e c e n t  W e s t e r n  W e i g h t s  a n d  M e a s u r e s  
C o n f e r e n c e  w a s  p u r c h a s e d  at the D i r e c t o r ' s  p e r s o n a l  expense.

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 3D

D M S  s h o u l d  e n s u r e  a p p r o p r i a t i o n s  are e x o e n d e d  in a c c o r d a n c e  
w i t h  law. ‘

DMS  r e c e i v e d  an a p p r o p r i a t i o n  t o t a l l i n g  $ 3 3 , 2 0 0  thi^c 
C h a p t e r  50, S L A  1980 to " p u r c h a s e  sce^le t e s t i n g  equipr 
a n d  to p r o v i d e  t r a n s p o r t a t i o n  to te 
p r o c e s s o r s  in the A l e u t i a n  I s l a n d s  
T h r o u g h  a r e v i e w  of the r e l a t e d  e 
$ 8 , 1 4 8  w a s  e x p e n d e d  for t r a v e l  t 
A l e u t i a n  I s l ands or W e s t e r n  A1

Scales for s e a 1 
/We s t e r n  Alaska", 
I t u res, w e  f o u n d  

as o t h e r  than the

In a d d i t i o n ,  D M S  r e c e i v e d  a n o ^ ^ y ^ a p p r o p r i a t i o n  t o t a l l i n g  
$ 3 9 , 1 0 0  t h r o u g h  C h a p t e r  1 2 0 / s L < /  1980, to i m p l e m e n t  the 
o b i l e  H o m e  W a r r a n t y  P r o g r a m / e n a c t e d  by  C h a p t e r  104, S L A  
980. W e  d e t e r m i n e d  t h a t V $ p f # 7 5  of t h e s e  f u nds w e r e  e x p e n d­

ed on t r a v e l  u n r e l a t e d  t/^the> M o b i l e  H o m e  W a r r a n t y  Program.

L e g i s l a t i v e  A u d i t ' s  Cu-trdnC P o s i t i o n

[984 e x p e n d i t u r e s  a n d  c o r r e s p o n d e n c e  
/cognizant of the legal l i m i t a t i o n s  of 

iTiems. D u r i n g  the year, DMS has r e q u e s t -  
Ivice on c e r t a i n  e x p e n d i t u r e s  f r o m  the 

i/cpcti.uiueiiu s u y v y a y d u  o f  A d m i n i s t r a t i v e  S e r v i c e s ,  the O f f i c e  
o f  M a n a g e m e n t  arvu/Budget, a n d  the D i v i s i o n  of L e g i s l a t i v e  
Aud i t .

A  r e v i e w  o f  F i s c a  
s h o w e d  the Divisrotf 
e x p e n d i n g  appropr/a; 
ed a p p r o v a l  a n d A d r /  
D e p a r t m e n t ' s  D / v L 6 i

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 4A

D M S  s h o u l d  u p d a t e  job d e s c r i p t i o n s  a n d  c l a s s i f i c a t i o n s  as 
r e q u i r e d  b y  the S t a t e  P e r s o n n e l  R u l e s .

W e  d e t e r m i n e d  t h r o u g h  a r e v i e w  of j o b  d e s c r i p t i o n s  and 
e m p l o y e e  i n t e r v i e w s  that m a t e r i a l  c h a n g e s  h a d  o c c u r r e d  in 
the d u t i e s  and r e s p o n s i b i l i t i e s  of two c l a s s i f i e d  p o s i t i o n s  
s i n c e  the f o r m a t i o n  of the D i v i s i o n .

A  W e i g h t s  and M e a s u r e s  I n s p e c t o r  IV p o s i t i o n  n o  l o n g e r  h a d  
the s u p e r v i s o r y  a u t h o r i t y  o v e r  the i n s p e c t o r s .  The e m p l o y­
ee's r e s p o n s i b i l i t i e s  i n c l u d e d  o n l y  a d m i n i s t r a t i v e  and 
b u d g e t i n g  duties. T h e  M o b i l e  H o m e  I n s p e c t o r ' s  d u t i e s
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i n c l u d e d  s u p e r v i s i o n  of the w e i g h  s t a t i o n s  in a d d i t i o n  to 
m e d i a t i n g  m o b i l e  h o m e  w a r r a n t y  c o m p l a i n t s .

W e  r e c o m m e n d e d  that job d e s c r i p t i o n s  a n d  d u t i e s  s h o u l d  be 
c h a n g e d  to r e f l e c t  the a c t u a l  d u t i e s  and r e s p o n s i b i l i t i e s  of 
t h e s e  p o s i t i o n s  to d e c r e a s e  the c o n f u s i o n  a n d  m i s u n d e r s t a n d­
ings w i t h i n  the D i v i s i o n .

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

The W e i g h t s  and M e a s u r e s  I n s p e c t o r  IV p o s i t i o n  w a s  r e c l a s­
s i f i e d  to a M a n a g e m e n t  A n a l y s t  III o n  N o v e m b e r  23, 19S3.

W i t h  the t r a n s f e r  of the M o b i l e  H o m e  W a r r a n t y  P r o g r a m  to 
C o n s u m e r  P r o t e c t i o n  in the D e p a r t m e n t  of Law, DMS r e c l a s­
si f i e d  the M o b i l e  Ho m e  I n s p e c t o r  p o s i t i o n  to a W e i g h  S t a t i o n  
O p e r a t o r  II.

P r i o r  A u d i t  RecomiV n No. 4B

D M S  s h o u l d  u t i l i z e  p r o m o t i o n a l  e l i g i b i l i t y  lists to the 
e x t e n t  o o s s i b l e .

In July, 1982, D M S  assutaex} the r e s p o n s i b i l i t y  of the 
s t a t i o n s  f r o m  the DepartbjefitVof P u b l i c  Safety. T w e n t y - e i g h t  
c o m m e r c i a l  v e h i c l e  inspecto'rs\were t r a n s f e r r e d  fr o m  the 
D e p a r t m e n t  of P u b l i c  S a f e t V  \ o\ d MS, h o w e v e r ,  DMS did not 
r e c e i v e  a t r a n s f e r  of any s u p e r v i s o r y  p e r s o n n e l .  In o r d e r  
to p r o v i d e  s u f f i c i e n t  supervision, of the w e i g h  stations, DMS 
u p g r a d e d  t h ree of  the c o m m e r c i a l  V e h i c l e  i n s p e c t o r  p o s i t i o n s  
f r o m  a r a n g e  12 to a r a n g e  15 A  l h \  i n c u m b e n t s  in two of the 
u p g r a d e d  p o s i t i o n s  b e c a m e  s u p e r V i ^ p V ?  w h i l e  the o t h e r  
i n s p e c t o r s  w e r e  n o t  a f f o r d e d  t h e \ o p p \ r t u n i t y  to i n t e r v i e w  
for the p o s i t i o n s .

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  Positioi

D M S  has u s e d  the D i v i s i o n  of P e r s o n n e V V  d e p a r t m e n t a l  
e l i g i b i l i t y  lists in m a k i n g  p r o m o t i o n s  s i n c e  o u r  p r e v i o u s  
a u d i t .

P r i o r  A u d i t  Recommendatioi, No. 5

Th e  D e p a r t m e n t  s h o u l d  s e e k  l e g i s l a t i o n  to t r a n s f e r  the 
M o b i l e  H o m e  W a r r a n t y  P r o g r a m  to the C o n s u m e r  P r o t e c t i o n  
S e c t i o n  of the D e p a r t m e n t  or L a w .

W e  r e v i e w e d  thr f u n c t i o n  of the M o b i l e  H o m e  W a r r a n t y  P r o g r a m  
and the a c t i v i t y  f r o m  July, 1981 t h r o u g h  M a r c h ,  1983. 3ased 
on o u r  r e v iew, w e  n o t e d  the fol l o w i n g :

1. T h e  M o b i l e  H o m e  I n s p e c t o r  acts as a m e d i a t o r  b e t w e e n  
the c o n s u m e r  a n d  the d e a l e r  a n d / o r  m a n u f a c t u r e r  in 
o r d e r  to r e s o l v e  compl a i n t s .
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2. D u r i n g  F i s c a l  Y e a r  1982, DMS r e c e i v e d  26 m o b i l e  h o m e  
w a r r a n t y  c o n p l a i n t s .  As of M a r c h ,  1983, DMS h a d  
r e c e i v e d  n i n e  c o m p l a i n t s  in F i s c a l  Y e a r  1983.

3. T h e  C o n s u m e r  P r o t e c t i o n  S e c t i o n  r e c e i v e s  a n d  i n v e s t i­
gates  m o b i l e  h o m e  c o m p l a i n t s  f r o m  c o n s u m e r s .  A c c o r d i n g  
to a m e m o r a n d u m  d a t e d  M a r c h  17. 1983, f r o m  an a s s i s t a n t  
a t t o r n e y  g eneral, the C o n s u m e r  P r o t e c t i o n  S e c t i o n  h a d  
f i v e  c o m p l a i n t s  c u r r e n t l y  u n d e r  i n v e s t i g a t i o n .

S i n c e  the C o n s u m e r  P r o t e c t i o n  S e c t i o n  is the a g e n c y  to w h i c h  
the p u b l i c  looks for r e s o l u t i o n  of  c o n s u m e r  p r o b l e m s  and the 
M o b i l e  H o m e  W a r r a n t y  P r o g r a m  d e a l s  w i t h  c o n s u m e r  p r o t e c t i o n  
w a r r a n t y  l a w s , it a p p e a r s  that the p r o g r a m  c o u l d  be m o r e  
e f f i c i e n t l y  and e f f e c t i v e l y  a d m i n i s t e r e d  b y  the C o n s u m e r  
P r o t e c t i o n  Section.

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n  / . /  j

T h e  M o b i l e  Ho m e  W a r r a n t y  P r o g r a m  is/jrfe/entlv b e i n g  a d m i n i s­
ter e d  b y  C o n s u m e r  P r o t e c t i o n  t h r o u ^ h / a / R e i m b u r s a b l e  S e r v i c e  
A g r e e m e n t  w i t h  DMS. For F i s c a l  Y / a /  / 9 85, the p r o g r a n  is 
"?\idgeted w i t h i n  C o n s u m e r  P r o t e c t i o n . /

*  / / /
D u r i n g  the 1984 l e g i s l a t i v e  s e s s i o n ,  S e n a t e  Bill Mo. 497 was 
i n t r o d u c e d  to a m e n d  A S  4 5 . 3 0  jb'^/p/acing the r e s p o n s i b i l i t y  
for the p r o g r a m  in the Depar.tmervc of Law. T h e  b i l l  w a s  n o t  
p a s s e d  b y  the 1984 Legislature-./

/  • ' ' j
We r e c o m m e n d  that the D e p a r t m e n t  r e s u b m i t  the p r o p o s e d  
l e g i s l a t i o n  c h a n g e  to the 1935 L e g i s l a t u r e .

A /  /
/  t  /

P r i o r  A u d i t  Recommendation-'No . 6

The D e p a r t m e n t  s h o u  r e m o v a l  of DMS s c a f f  as d e l e g a t e s
to the N a t i o n a l  C o n f e r e n c e  of S t a t e s  on B u i l d i n g  C o d e s  a n d  
S t a n d a r d s . /// 

the* M o b iT h e  D i r e c t o r  a n d  the' M o b i l e  H o m e  I n s p e c t o r  are d e l e g a t e s  to 
the N a t i o n a l  C o n f e r e n c e  of S t a t e s  o n  B u i l d i n g  C o d e s  a n d  
S t a n d a r d s ,  I n c o r p o r a t e d  (NCSBCS). D u r i n g  the p e r i o d  f r o m  
May, 1981, t h r o u g h  Ja n u a r y ,  1983, the D i r e c t o r  a t t e n d e d  f i v e  
m e e t i n g s  r e l a t e d  to N C S B C S  w h i c h  w e r e  h e l d  in Seattle, 
D e n v e r ,  Bost o n ,  A t l a n t a ,  and N e w  O r l e a n s .  T h e  M o b i l e  H o m e  
I n s p e c t o r  al s o  a t t e n d e d  the m e e t i n g s  at S e a t t l e  a n d  N e w  
O r l e a n s .

D M S  d u t i e s  and r e s p o n s i b i l i t i e s  r e l a t i n g  to b u i l d i n g  c o d^s 
and s t a n d a r d s  w e r e  g r e a t l y  d i m i n i s h e d  w i t h  the r e p e a l  of the 
S t a t e  m o b i l e  h o m e  s t a n d a r d s  in S e p t e m b e r ,  1980, and the 
e n a c t m e n t  of the M o b i l e  H o m e  W a r r a n t y  P r o g r a m .  F u r t h e r m o r e ,  
a c t i v i t y  in the M o b i l e  H o m e  W a r r a n t y  P r o g r a m  does n o t  
w a r r a n t  i n v o l v e m e n t  of DMS in NCSBCS.
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L e gis lative Audit's Current Position

The D i r e c t o r  of the D i v i s i o n  of M e a s u r e m e n t  S t a n d a r d s  is 
s t ill the d e l e g a t e  of  r e c o r d  to N C S B C S  h o w e v e r , he has 
i n i t i a t e d  a c t i o n  to h a v e  his n a m e  r e m o v e d  as a d e l e g a t e .  A 
r e v i e w  of the D i r e c t o r’s F i s c a l  Y e a r  1983 a n d  1984 t r a v e l  
s h o w e d  that no tr a v e l  i n v o l v i n g  N C S B C S  b u s i n e s s  has o c c u r r e d  
s i n c e  S e p t e m b e r  of 1982.

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 7A

DMS s h o u l d  p r o v i d e  s u f f i c i e n t  d o c u m e n t a t i o n  that o f f i c e  and 
f i e l d  s t a n d a r d s  ( o t r i c i a l  test d e v i c e s )  are v e r i f i e d  in 
a c c o r d a n c e  w i t h  l a w .

W e  c o u l d  n o t  f i n d  s u f f i c i e n t  d o c u m e n t a t i o n  to d e t e r m i n e  if 
DMS was in c o m p l i a n c e  w i t h  AS 4 5 . 7 5 . 0 6 0  w h i c h  r e q u i r e s  
v e r i f i c a t i o n  of o f f i c q  and f i e l d  s t a n d a r d s  o n  an a n n u a l  
b a s i s .

In o r d e r  to p r o v i d e  \ u \ f \ c i e n t  d o c u m e n t a t i o n ,  D M S  s h o u l d  
d e v e l o p  a c o m p l e t e  inv^nfoory o c all o f f i c e  a n d  f i e l d  s t a n­
dards w i t h  i d e n t i f y i n g  '.numbers (where p o s s i b l e )  , the l o­
ca t i o n  of the s t a n d a r d s \  apck the last d a t e  of v e r i f i c a t i o n .

\Y\
L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

The D i v i s i o n  has d e v e l o p e d  a \ c o m p f  Gte i n v e n t o r y  of f i e l d  
s t a n d a r d s  and l a b o r a t o r y  s t a n dard^. T h e  f i e l d  s t a n d a r d s  
s t a t u s  r e p o r t  lists the s t a n d a r d s  qy type, s e r i a l  n u m ber, 
lo c a t i o n ,  i n v e n t o r y  date, last b e a t i f i c a t i o n  da t e  a n d  
c e r t i f i c a t i o n  d u e  date. A c c o r d i n g \ t h  D i v i s i o n  p e r s o n n e l ,  
the l i s t s  w i l l  be  m a i n t a i n e d  on a \ c n r \ e n t  b a s i s

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 7B

DM S  s h o u l d  d e v e l o p  p r o c e d u r e s  to e n s u r e  \:lT$t w e i g h t  and 
m e a s u r e  d e v i c e s  are ' ’ '
a c c o r d a n c e  w i t h  law.
m e a s u r e  d e v i c e s  are i n s p e c t e d  and t est^^^efciiannually in

DM S  did n o t  h a v e  s u f f i c i e n t  d o c u m e n t a t i o n  to d e t e r m i n e  that 
they w e r e  in c o m p l i a n c e  w i t h  AS 4 5 . 7 5 . 0 8 0  w h i c h  r e q u i r e s  all 
w e i g h t s  a n d  m e a s u r e s  in c o m m e r c i a l  u s e  to be i n s p e c t e d  and 
t e s t e d  at l e ast s e m i a n n u a l l y  or m o r e  o f t e n  as the D i r e c t o r  
c o n s i d e r s  n e c e s s a r y .  W e  w e r e  a b l e  to r e v i e w  i n s p e c t i o n  
dates for 110 b u s i n e s s e s  l o c a t e d  in S o u t h e a s t e r n  A l a ska. Of 
those 110 b u s i n e s s e s ,  43 r e c e i v e d  a n n u a l  i n s p e c t i o n s ,  23 
r e c e i v e d  s e m i a n n u a l  i n s p e c t i o n s ,  and the r e m a i n i n g  44 did 
not h a v e  s u f f i c i e n t  i n f o r m a t i o n  to d e t e r m i n e  the f r e q u e n c y  
of i n s p e ctions.

DMS s h o u l d  c o m p i l e  an i n v e n t o r y  of d e v i c e s  i n c l u d i n g  l o c a t i o n  
and the last date of testing. T h i s  w i l l  p r o v i d e  m a n a g e m e n t  
w i t h  d a t a  to d e t e r m i n e  the e x t e n t  of  c o m p l i a n c e  p o s s i b l e
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w i t h i n  b u d g e t a r y  c o n s t r a i n t s .  

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

B e g i n n i n g  w i t h  the A n c h o r a g e  area, the D i v i s i o n  is in the 
p r o c e s s  o f  d e v e l o p i n g  a r o u t e  s y s t e m  for the i n s p e c t i o n  a n d  
t e s t i n g  of dev i c e s .  I n v e n t o r y  s c h e d u l e s  u s i n g  the d a t a  
p r o c e s s i n g  e q u i p m e n t  a r e  b e i n g  p r e p a r e d  w h i c h  w i l l  list 
l o c a t i o n  o f  the c o m m e r c i a l  d e v ice, type, s e r i a l  n u m b e r ,  da t e  
of p r e v i o u s  i n s p e c t i o n  a n d  da t e  o f  p r e v i o u s  a p p r o v a l ,  da t e  
of c u r r e n t  i n s p e c t i o n  a n d  da t e  o f  c u r r e n t  a p p r o v a l .  T h e  
i n v e n t o r y  l i sts s h o u l d  p r o v i d e  a p o s i t i v e  r e s p o n s e  to the 
p r o b l e m  o f  t e s t i n g  d e v i c e s  s e m i a n n u a l l y  in h e a v i l y  p o p u l a t e d  
areas. In a d d i t i o n ,  l e g i s l a t i o n  w a s  i n t r o d u c e d  d u r i n g  the 
1984 s e s s i o n  of the L e g i s l a t u r e  w h i c h  w o u l d  e l i m i n a t e  
s e m i a n n u a l  i n s p e c t i o n s  in f a v o r  o f  a n n u a l  i n s p e c t i o n s  
( S e n a t e  Bi l l  No. 491).

T h e  F i s c a l  Y e a r  1985 b u d g e t  for D M S  a p p r o v e d  b y  the L e g i s­
la t u r e  a n d  the G o v e r n o r  r e f l e c t s  a ^ g h i r i c a n t  r e d u c t i o n  in 
the i n s p e c t i o n  a c t i v i t y  of the D i v j f s / o j i .  In l ight of this 
r e d u c t i o n ,  the p r o p o s e d  tatutory/cj^ahge a p p e a r s  j u s t i f i e d .

P r i o r  A u d i t  R e c o m m e n d a t i o n  No. 7 C /  /

/  /  /
D MS s h o u l d  d e v e l o p  a u n i f o r m  m e t h o d  for c o m p i l a t i o n  of 
w e i g h t s  a n d  m e a s u r e s  v e r i f i c a t i o n  a c t i v i t y  data-]

\ r /
A n  i n s p e c t o r ,  in o r d e r  to ^verify a w e i g h t  or m e a s u r e  device, 
p e r f o r m s  an i n s p e c t i o n  w h i c h  /i's an e v a l u a t i o n  of the p h y s i c a l  
c h a r a c t e r i s t i c s  of the device, a n d  a test w h i c h  is the 
a c t u a l  t e s t  f o r  a c c u r a c y , -through the u s e  of s t a n d a r d s ,  e.g. 
test w e i g h t s .  W o  n o t e d / i n c o n s i s t e n c i e s  in the m e t h o d s  u s e d  
b y  i n s p e c t o r s  to count/tt^e n u m b e r  o f  dev i c e s ,  and i n s p e c t i o n s  
and t e s t s  of tho p'es.

In a d d i t i o n  to t n s i s t e n c i e s  in a c c o u n t i n g  for a c t­
ivit i e s ,  w e  n o t e  m o n t h l y  a c t i v i t y  i n f o r m a t i o n  is n o t
o r g a n i z e d  in a mar h  dr to f a c i l i t a t e  m a n a g e r i a l  u s e  o f  d a t a  
for p l a n n i n g  and b u d g e t i n g  p u r p o s e s .

L e g i s l a t i v e  A u d i t ' s  C u r r e n t  P o s i t i o n

M o n t h l y  s t a t i s t i c s  are c o m p i l e d  f r o m  te s t  r e p o r t s  s u b m i t t e d  
b y  the i n s p e c t o r s .  S i n c e  the s y s t e m  is m a n u a l ,  it is 
r e l a t i v e l y  c u m b e r s o m e  a n d  e r r o r  pro n e .  D M S  is w o r k i n g  
t o w a r d s  a u n i f o r m  m e t h o d  of  c o m p i l i n g  v e r i f i c a t i o n  data.
DMS s h o u l d  c o n t i n u e  to w o r k  f o r  a m o r e  e f f i c i e n t  s y s t e m  of 
da t a  c o m p i l a t i o n .
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BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  OF C O M M F R f E  A p o u c h d
p r n v n m r  —  JU N EA U , A L A S K A  99811ECONOMIC l ) E \  L L O P M E N T  p h o n e : 455-2500

O F F I C E  O F  T H E  C O M M I S S I O N E R

July 9, 1934

'\r . •' L

! i

Mr. Gerald L. Wilkerson, CPA 
Legislative AudfioV 
Division of L e ^ ^ a \ i v e  Audit 
The Legislature 
Pouch W
Juneau, Alaska 99£ ) V

Dear Mr. Wilkerson:

I have received your foNjpw^uh, report on the Department of 
Commerce and Economic Dev^opmerrvt, Division of Measurement 
Standards dated June 4, 198^ an'0 \have no disagreement with the 
recommendations in the report^\A\stated, all recommendations 
have been addressed and corrective Treasures taken by the 
division.

Thank you and your staff for your 
follow-up audit.

Sinf

rffor\s in performing this

RAL/mm0442M
7984a

Richard A. Lyon 
Commissioner
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JACK COGH ILL
D ICK ELIASON
VIC FISCHER
R ICK HALFORD
FRED ZHAROFF
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S e n a t e

Committee on Resources

M E M O R A N D U M J a n u a r y  21, 1986
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RE; S B  150 "An A c t  m a k i n g  m i s c e l l a n e o u s  a m e n d m e n t s  to
t h e  A l a s k a  W a t e r  U s e  A c t  (AS 4 6 . 1 5 ) ;  e s t a b l i s h i n g
p r o c e d u r e s  for a d m i n i s t r a t i v e  a n d  j u d i c i a l  a d j u d i­
c a t i o n  of w a t e r  r i g h t s  u n d e r  t h a t  Act; a n d  p r o­
v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S B  150 e s t a b l i s h e s  p r o c e d u r e s  f o r  t h e  a d m i n i s t r a t i v e  a d j u­
d i c a t i o n  of w a t e r  r i g h t s  in A l a s k a  a n d  m a k e s  m i s c e l l a n e o u s  
a m e n d m e n t s  to  t h e  A l a s k a  W a t e r  U s e  A c t  (AS 46.15).

S e c t i o n  1 a d d s  a d i s c l a i m e r  to t h e  W a t e r  U s e  A c t  a s s e r t i n g  
t h a t  a rigb-1* t o  a p p r o p r i a t e  w a t e r  is n o t  a s t a t e  g u a r a n t e e  of 
a p a r t i c u J  _ w a t e r  q u a l i t y ,  v o l u m e  o r  p r e s s u r e ,  o r  t h a t  w a t e r  
m a y  b e  w i t h d r a w n  at a p a r t i c u l a r  cost.

S e c t i o n  2 a d d s  a n e w  s u b s e c t i o n  s e t t i n g  o u t  p r o c e d u r e s  f o r  
h a n d l i n g  w a t e r  r i g h t  d e c l a r a t i o n s  e x i s t i n g  b e f o r e  1966.

S e c t i o n  3 c l a r i f i e s  t h e  e x i s t i n g  a b a n d o n m e n t  a n d  f o r f e i t u r e  
p r o v i s i o n s .

S e c t i o n  4 c l a r i f i e s  h o w  t h e  c o m m i s s i o n e r  m a y  t e r m i n a t e  an 
i n s t r e a m  f l o w  r e s e r v a t i o n .

S e c t i o n  5 a l l o w s  t h e  C o m m i s s i o n e r  t o  i n i t i a t e  a n  a d m i n i s t r a­
t i v e  a d j u d i c a t i o n  t o  q u a n t i f y  a n d  d e t e r m i n e  t h e  p r i o r i t y  of 
all w a t e r  r i g h t s  a n d  c l a i m s  in a p a r t i c u l a r  h y d r o l o g i c  basin.

S e c t i o n  6 c l a r i f i e s  t h e  e n f o r c e m e n t  a u t h o r i t y  o f  t h e  D e p a r t­
m e n t  of N a t u r a l  R e s o u r c e s .

£ £ > t a t e  l e g i s l a t u r e
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T h i s  b i l l  w a s  h e a r d  l a s t  s ession. D u r i n g  t h e  i n t e r i m  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  c h a i r e d  t h e  F e d e r a l  R e s e r v e  
W a t e r  R i g h t s  W o r k  Group, a n d  b a s e d  o n  t h o s e  m e e t i n g s  h a s  
s u g g e s t e d  s e v e r a l  a m e n d m e n t s  w h i c h  a r e  i n c l u d e d  in t h e  p r o­
p o s e d  c o m m i c t e e  s u b s t i t u t e .  In a d d i t i o n ,  a m e n d m e n t s  a r e  
i n c l u d e d  f r o m  t h e  A l a s k a  W a t e r  R e s o u r c e s  B o a r d  a n d  f r o m  T o m  
M e a c h a m ,  a m e m b e r  o f  t h e  A l a s k a  W a t e r  R e s o u r c e s  Board, w h o s e  
a m e n d m e n t s  w e r e  c o n c u r r e d  in b y  t h e  C o m m i s s i o n e r  of  N a t u r a l  
R e s o u r c e s .

E n c l o s u r e s :

Feb. 12, 85
Jan. 31, 85
Mar. 04, 84
Mar. 14, 85
Mar. 12, 85
Mar. 19, 85
Apr. 03, 85
Apr. 10, 85
Apr. 12, 85
Oct. 09, 85
Jan. 09, 86

T r a n s m i t t a l  l e t t e r  f r o m  G o v e r n o r  
F i s c a l  N o t e
R e s o l u t i o n  f r o m  A l a s k a  W a t e r  R e s o u r c e s  B o a r d  
L e t t e r  of s u p p o r t  f r o m  A W R B  w i t h  a m e n d m e n t s  
L e t t e r  f r o m  T h o m a s  M e a c h a m  w i t h  a m e n d m e n t s  
L e t t e r  f r o m  D N R  s u p p o r t i n g  M e a c h a m  l e t t e r  
L e t t e r  f r o m  D N R  e x p l a i n i n g  f i s c a l  n o t e  
L e t t e r  f r o m  T o m  M e a c h a m  s u p p o r t i n g  S B  150 
L e t t e r  f r o m  R o s e  R y b a c h e k  o p p o s i n g  sect. 1-4 
L e t t e r  f r o m  D N R  w i t h  f u r t h e r  d a t a  
L e t t e r  f r o m  D N R  w i t h  a m e n d m e n t s  
E x c e r p t  f r o m  W e s t e r n  E n e r g y  N e w s l e t t e r  
D N R  F a c t  S h e e t  - W a t e r  R i g h t s  in A l a s k a
D N R  F a c t  S h e e t  - F e d e r a l  R e s e r v e  W a t e r  R i g h t s
D N R  F a c t  S h e e t  - R e s e r v i n g  W a t e r  for I n s t r e a m

U s e
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T he H o n o r a b l e  Don B e n n e t t  
P r e s i d e n t  o f  the S e n a t e  
A l a s k a  S t ate L e g i s l a t e  j 
P o u c h  V
J u n e a u ,  A K  99811 

D e a r  S e n a t o r  B ennett:

U n d e r  ine a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I am  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the 
a d j u d i c a t i o n  o f  w a t e r  r i g h t s  a n d  m a k i n g  . d s cellaneous 
a m e n d m e n t s  to the A l a s k a  W a t e r  Use A c t  (AS 46.15). The 
b i l l  c o m e s  as a r e s u l t  o f  the A l a s k a  W a t e r  R e s o u r c e s  B o a r d  
r e s o l u t i o n  84-5, d a t e d  M a r c h  14, 1984, r e c o m m e n d i n g  the
a d o p t i o n  o f  s p e c i f i c  s t a t u t o r y  p r o c e d u r e s  for the a d m i n i s­
tr a t i v e  and j u d i c i a l  a d j u d i c a t i o n  of  w a t e r  rights, p a r t i c­
u l a r l y  f e d e r a l  r e s e r v e d  w a t e r  rights.

A  f e d e r a l  r e s e r v e d  w a t e r  r i g h t  is one c r e a t e d  by  i m p l i c a­
tion  w h e n  the f e d e r a l  g o v e r n m e n t  w i t h d r a w s  l a n d  for a s p e­
ci f i c  p u rpose, such as for a n a t i o n a l  forest, I n d i a n  r e s­
erv a t i o n ,  or n a t i o n a l  m o n u m e n t .  The U n i t e d  S t a t e s  S u p r e m e  
C o u r t  first r e c o g n i z e d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  in 
W i n t e r s  v. U n i t e d  S t a t e s , 207 U.S. 564 (1908), an Indian
r e s e r v a t i o n  case. S i n c e  t h a t  time, c o u r t  c a s e s  h a v e  e x­
te n d e d  the d o c t r i n e  to m a n y  o t h e r  t y p e s  o f  f e d e r a l  w i t h­
draw a l s .  S i n c e  a f e d e r a l  r e s e r v e d  w a t e r  r i g h t  is c r e a t e d  
b y  i m p l i c a t i o n ,  no s p e c i f i c  q u a n t i t y  o f  w a t e r  and no p r i­
o r i t y  d a t e  for the w a t e r  r i g h t  is e s t a b l i s h e d  u n t i l  the 
c o u r t  d o e s  so b y  decr e e .  To f a c i l i t a t e  the a s c e r t a i n m e n t  
o f  t h e  e x i s t e n c e  o f  a f e d e r a l  r e s e r v e d  w a t e r  right, its 
q u a n t i t y ,  a n d  its p r i o r i t y  date, C o n g r e s s  p a s s e d  the 
M c C a r r a n  A m e n d m e n t ,  43 U.S.C. sec. 666, a l l o w i n g  w a t e r  
a d j u d i c a t i o n  s u i t s  to be b r o u g h t  a g a i n s t  the f e d e r a l  g o v­
e r n m e n t  in s t a t e  courts. T h e  s t a t u t e  r e q u i r e s  the a d j u­
d i c a t i o n  of a l l  r i g h t s  w i t h i n  a h y d r o l o g i c  b a s i n  w h e r e  a 
f e d e r a l  r e s e r v e d  w a t e r  r i g h t  m a y  exist. T h i s  has c r e a t e d  
l a w s u i t s  i n v o l v i n g  l i t e r a l l y  t h o u s a n d s  of  d e f e n d a n t s  in 
so m e  o f  the w e s t e r n  states, w h e r e  t h e r e  are m a n y  appro- 
p r i a t o r s  a n d  not e n o u g h  w a t e r .  T h e  c o m p l e x i t y  and e x p e n s e  
o f  s u c h  l i t i g a t i o n  has p r o m p t e d  m a n y  w e s t e r n  s t a t e s  to 
e n a c t  s p e c i f i c  a d j u d i c a t i o n  l e g i s l a t i o n  to f a c i l i t a t e  the 
d e t e r m i n a t i o n  o f  w a t e r  rights. T h e  a t t a c h e d  b i l l  a c c o r d­
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i n g l y  d r a w s  from t h e  e x p e r i e n c e  o f  o t h e r  s t a t e s  and t h e i r  
a d j u d i c a t i o n  s t a t u t o r y  schemes.

S e c t i o n  1 o f  t h e  b i l l  a m e n d s  AS  46. 15 . 0 4 0  to add a d i s­
c l a i m e r  t o  the W a t e r  U s e  Act, a s s e r t i n g  th a t  a r i g h t  to 
a p p r o p r i a t e  w a t e r  w h i c h  the s t a t e  g r a n t s  is not a s t ate 
g u a r a n t e e  of  a p a r t i c u l a r  w a t e r  q u a l i t y ,  v o l u m e ,  or  p r e s­
sure, or t h a t  w a t e r  m a y  be w i t h d r a w n  at  a p a r t i c u l a r  cost. 
A p p r o p r i a t o r s  in a d j u d i c a t i o n s  in o t h e r  w e s t e r n  states 
h a v e  r a i s e d  this " g u a r a n t e e "  argum e n t .  W h i l e  c o u r t s  th a t  
h a v e  r e a c h e d  the i ssue h a v e  r e j e c t e d  the argument, n o n e­
th e l e s s  it w o u l d  serve the e x p e d i t i o u s  r e s o l u t i o n  of w a t e r  
d i s p u t e s  in A l a s k a  if the lack o f  g u a r a n t e e  w e r e  s p e c i f i e d  
in the W a t e r  Use Act.

S e c t i o n  2 of  the b i l l  ad d s  a n e w  s u b s e c t i o n  to 
AS 46. 1 5 . 0 6 5 ,  the c u r r e n t  s t a t u t e  s e t t i n g  out the p r o c e­
dur e s  for h a n d l i n g  i n d i v i d u a l  d e c l a r a t i o n s  of w a t e r  r i g h t s  
e x i s t i n g  b e f o r e  J u l y  1, 1966. U n d e r  AS 4 6 . 1 5 . 0 6 5 ( b ) ( 1 ) ,
the c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  set the d e a d l i n e  for 
fi l i n g  t h o s e  d e c l a r a t i o n s ,  and a p p r o x i m a t e l y  15 a r e  
pen d i n g .  Th i s  n e w  s u b s e c t i o n  m a k e s  c l e a r  the r e l a t i o n s h i p  
b e t w e e n  the p r o c e d u r e s  for h a n d l i n g  t h o s e  d e c l a r a t i o n s  a n d  
the p r o p o s e d  p r o c e d u r e s  (AS 4 6 . 1 5 . 1 6 5  a n d  4 6 . 1 5 . 1 6 6  in the 
bill) for h a n d l i n g  b a s i n w i d e  w a t e r  r i g h t s  a d j u d i c a t i o n s .

S e c t i o n  3 of  the b i l l  a m e n d s  AS 46.15. 140 to c l a r i f y  the 
e x i s t i n g  a b a n d o n m e n t  and f o r f e i t u r e  p r o v i s i o n s  a n d  to c r e­
ate a r e b u t t a b l e  p r e s u m p t i o n  that if an a p p r o p r i a t o r  d o e s  
not b e n e f i c i a l l y  use the w a t e r  c o v e r e d  u n d e r  a c e r t i f i c a t e  
for a p e r i o d  o f  five s u c c e s s i v e  years, it is the a p p r o­
priator' s o b l i g a t i o n  to p r o v e  to the c o m m i s s i o n e r  th a t  the 
a p p r o p r i a t i o n  has n o t  b e e n  a b a n d o n e d .

S e c t i o n  4 o f  the b i l l  c l a r i f i e s  h o w  the c o m m i s s i o n e r  m a y  
t e r m i n a t e  an i n - s t r e a m  flow r e s e r v a t i o n .

S e c t i o n  5 c o n t a i n s  the b o d y  o f  the a d j u d i c a t i o n  p r o­
visio n s .  It f irst c r e a t e s  a n e w  A S  4 6 . 1 5 . 1 6 5 ,  w h i c h  w o u l d  
a l l o w  the c o m m i s s i o n e r  o f  the D e p a r t m e n t  o f  N a t u r a l  R e­
so u r c e s  j i n i t i a t e  an  a d m i n i s t r a t i v e  a d j u d i c a t i o n  to 
q u a n t i f y  a n d  d e t e r m i n e  the p r i o r i t y  o f  a l l  w a t e r  r i g h t s  
a n d  c l a i m s  in a p a r t i c u l a r  h y d r o l o g i c  basin. U n d e r  
A S  4 6 . 1 5 . 1 6 5 ,  the c o m m i s s i o n e r  w o u l d  g i v e  n o t i c e  to all 
r e l e v a n t  a p p r o p r i a t o r s  a n d  l a n d o w n e r s ,  i n c l u d i n g  g o v e r n­
m e n t a l  a g e n c i e s .  W h e n  t h e  h y d r o l o g i c  b a s i n  i n c l u d e s  land 
o r  w a t e r  h e l d  in t r u s t  by the U n i t e d  S t a t e s  for A l a s k a  
Na t i v e s ,  s u c h  as t h e  A n n e t t e  I s l a n d  R e s e r v e ,  n o t i c e  w o u l d  
a l s o  be s e n t  to r e l e v a n t  a u t h o r i t i e s  in o r d e r  to p r o t e c t  
the Natives' int e r e s t s ,  if any, in a f e d e r a l  r e s e r v e d



w a t e r  right. A p e r s o n  or e n t i t y  c l a i m i n g  a f e d e r a l  
r e s e r v e d  w a t e r  r i g h t  w h o  is s e r v e d  w i t h  notice, b u t  w h o  
fails to c o n s e n t  to an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  w o u l d  
be  e x c l u d e d  as a p a r t i c i p a n t .  U n d e r  AS 4 6 . 1 5 . 1 6 5  the 
c o m m i s s i o n e r  w o u l d  h a v e  a u t h o r i t y  to a d o p t  p r o c e d u r a l  
r e g u l a t i o n s  and to a p p o i n t  a m a s t e r  to p r e s i d e  o v e r  the 
a d j u d i c a t i o n ;  to h o l d  h e a r i n g s ;  to take tes t i m o n y ;  to c o l­
lect  e v i d e n c e ;  a n d  to m a k e  r e c o m m e n d a t i o n s  to the c o m m i s­
sioner. A n y  final d e t e r m i n a t i o n  o f  w a t e r  r i g h t s  the c o m­
m i s s i o n e r  m a k e s  w o u l d  be s u b j e c t  to an a d m i n i s t r a t i v e  a p­
pe a l  to s u p e r i o r  court. S e c t i o n  5 a l s o  c r e a t e s  a n e w  
AS  4 6 . 1 5 . 1 6 6  p r o v i d i n g  t h a t  w h e n  a f e d e r a l  r e s e r v e d  w a t e r  
r i g h t  m a y  b e  i n v o l v e d ,  and the c l a i m a n t  r e f u s e s  to c o n s e n t  
to an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  the c o m m i s s i o n e r  c o u l d  
i n i t i a t e  the a d j u d i c a t i o n  in s u p e r i o r  court, c o n s i s t e n t  
w i t h  the M c C a r r a n  A m e n d m e n t ,  43 U.S.C. sec. 666. In th a t  
i n s t a n c e ,  the b i l l  g i v e s  the s u p e r i o r  c o u r t  a u t h o r i t y  to 
a p p o i n t  a d e s i g n e e  o f  the c o m m i s s i o n e r  as a m a s t e r  to p e r­
for m  the same f u n c t i o n s  a m a s t e r  w o u l d  in an a d m i n i s t r a­
t i v e  a d j u d i c a t i o n ,  b u t  u n d e r  the c o u r t ' s  s u p e r v i s i o n .

W h i l e  the d e s i g n  of  the a d j u d i c a t i o n  b i l l  is to p r o v i d e  a 
p r o c e d u r e  for the a d j u d i c a t i o n  o f  b o t h  n o n - f e d e r a l  and 
f e d e r a l  r e s e r v e d  w a t e r  rights, a n e w  AS  4 6 . 1 5 . 1 6 9  m a k e s  
c l e a r  t h a t  n o t h i n g  in the A l a s k a  W a t e r  Use Act is to  be 
c o n s t r u e d  as an a d m i s s i o n  a g a i n s t  the S t a t e  o f  A l a s k a  t h a t  
a f e d e r a l  r e s e r v e d  w a t e r  r i g h t  e x i s t s  in any p a r t i c u l a r  
c o n t e x t .

S e c t i o n  6 of the b i l l  a d d s  a n e w  AS 4 6 . 1 5 . 2 5 5  and 
4 6 . 1 5 . 2 5 6 ,  to c l a r i f y  the D e p a r t m e n t  o f  N a t u r a l  R e s ources' 
a u t h o r i t y  t o  ta k e  a c t i o n  to r e m o v e  u n s a f e ,  as w e l l  as 
u n p e r m i t t e d ,  w o r k s  o f  a p p r o p r i a t i o n  if t h e  a p p r o p r i a t o r  
r e f u s e s  to do so, a n d  to i n s p e c t  r e c o r d s  of an a p p r o­
p r i a t o r  p e r t i n e n t  to the p e r m i t t e d  o r  c e r t i f i c a t e d  u s e  of 
w a t e r  u n d e r  the W a t e r  Use Act.

G i v e n  the e x p e r i e n c e  o f  s t a t e s  o t h e r  chan A l a s k a  in a d j u­
d i c a t i n g  w a t e r  r i g h t s  and the large n u m b e r  o f  f e d e r a l  r e s­
e r v a t i o n s  in Alas k a ,  a s o u n d  s t a t u t o r y  s y s t e m  for a d j u d i­
ca t i o n  is i m p e r a t i v e .  T h e r e f o r e ,  I u r g e  y o u r  p r o m p t  
a c t i o n  on t h i s  bill.

S i n c e r e l y ,

G o v e r n o r
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R e s o l u t i o n  No. 84-5

FEDERAL RESERVE WATER RIGHTS 
BASIN-WIDE ADJUDICATION

The f e d e r a l  g o v e r n m e n t  i s  v e s t e d  w i t h  r e s e r v e d  w a t e r  r i g h t s  on  num erous  
f e d e r a l  la n d  w i t h d r a w a l s  i n  A l a s k a .  F e d e r a l  l e g i s l a t i o n  e s t a b l i s h i n g  t h e  
r e s e r v e s  s p e c i f i e s  t h e  p u r p o s e s  o f  t h e  r e s e r v e d  w a t e r  r i g h t s  and th e  e n a c t i n g  
d a t e  e s t a b l i s h e s  t h e i r  p r i o r i t y  d a t e .  T h e s e  w a t e r  r i g h t s  i n c l u d e  b o th  
d i v e r s i o n a r y  and i n s t r e a m  u s e s .

Of t h e  3 6 7 . 7  m i l l i o n  a c r e s  in  A l a s k a ,  f e d e r a l  r e s e r v e  w a t e r  r i g h t s  e x i s t  on  
a l m o s t  60  p e r c e n t  o f  t h e  la n d  m ass o r  o v e r  215  m i l l i o n  a c r e s .  From a 
m i n i s c u l e  2 . 5  m i l l i o n  a c r e s  o f  m i l i t a r y  l a n d ,  t o  50  and 75 m i l l i o n  a c r e s  o f  
la n d  f o r  n a t i o n a l  p a r k s  and f i s h  and w i l d l i f e  r e f u g e s  r e s p e c t i v e l y ,  f e d e r a l  
r e s e r v e  w a t e r  r i g h t s  i s s u e s  and p r o b le m s  h a v e  th e  p o t e n t i a l  to  be  l a r g e  a s  
w e l l  a s  c o m p le x .

In  o r d e r  f o r  DNR t o  a d e q u a t e l y  m anage t h e  s t a t e ' s  w a t e r  and a d j u d i c a t e  w a t e r  
r i g h t s ,  i t  w i l l  u l t i m a t e l y  be d e s i r a b l e  t o  i n t e g r a t e  f e d e r a l  r e s e r v e d  w a t e r  
r i g h t s  w i t h  s t a t e  a d j u d i c a t e d  w a t e r  r i g h t s .  The f e d e r a l  g o v e r n m e n t  h a s  
i n d i c a t e d  i t  w i l l  a w a i t  r e q u e s t s  from  t h e  s t a t e s  b e f o r e  i n i t i a t i n g  
q u a n t i f i c a t i o n  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .  A d j u d i c a t i o n  o f  c l a i m e d  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  m ust  b e  u n d e r t a k e n  p u r s u a n t  to  t h e  r e q u i r e m e n t s  
o f  t h e  M cC arran Amendment ( 4 3  USC 6 6 6 ( a ) )  w h ic h  r e q u i r e s  t h a t  t h e  
a d j u d i c a t i o n  be  b a s i n - w i d e  and j u d i c i a l l y  d e t e r m i n e d .  The W ater  U se  A c t ,
AS 4 6 . 1 5  d o e s  n o t  s p e c i f i c a l l y  p r o v i d e  f o r  b a s i n w i d e  c o u r t  a d j u d i c a t i o n  f o r  
f e d e r a l  r e s e r v e d  w a t e r  r i g h t s .

THE ALASKA WATER RESOURCES BOARD, t h e r e f o r e ,  u r g e s  t h a t  t h e  C o m m is s io n e r  o f  
t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  p r o p o s e  l e g i s l a t i o n  f o r  b a s i n - w i d e  
a d j u d i c a t i o n .  C u r r e n t  s t a t u t e s  and r e g u l a t i o n s  may b e  a d e q u a c e  to  i n i t i a t e  
a b a s i n w i d e  a d j u d i c a t i o n  o f  f e d e r a l  r e s e r v e d  r i g h t s  u s i n g  a d e c l a r a t o r y  
ju d g e m e n t  s u i t  i n  S u p e r i o r  C o u r t .  H o w e v e r ,  m ore e x p l i c i t  s t a t u t e s  a r e  n e e d e d  
t o  e s t a b l i s h  t h e  S u p e r i o r  C o u r t ' s  d u t i e s  and r e s p o n s i b i l i t i e s  and to  s e t  t h e  
l i m i t s  o f  t h e 1" C o u r t ' s  a u t h o r i t y .  T h i s  t y p e  o f  c a s e  h a s  n o t  p r e v i o u s l y  
o c c u r r e d  i n  A l a s k a .  In  a d d i t i o n ,  t h e  D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  s h o u l d  
r e v i e w  e x i s t i n g  p r o v i s i o n s  o f  t h e  W a te r  U se  A ct  and p r o p o s e  any n eed ed  
am endm ents  to  im p r o v e  and u p d a t e  t h e  A c t .

ADOPTED t h i s  1 4 t h  d ay  o f  M arch , 1984  

A L A S K A  W A T E R  R E S O U R C E S  R O A R n

D a v id  V a n d e r b r i n k ,  C hairm an
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555 Cordota Street 
Pouch 7-005 

Anchorage. AK 99510 
(9071 276-2653

March 14, 1985

The Honorable A r l i s s  S tu rgu lew sk i 
A laska State L e g is la t u re  
Pouch V (MS 3100)
Juneau, A laska  99811

Re: The A laska Water Resources Board 's  Comments on SB 150

Dear Senator S tu rg u le w sk i :

Attached are comments re g a rd in g  SB 150 prepared by the A laska Water 
Resources Board d u r in g  i t s  March 4-8 Board meet ings .

I  would l i k e  to emphasize that t h is  Board supports SB 150 p rov ided  the 
enc losed suggested changes are inco rpo ra ted  in  the proposed l e g i s l a t i o n .

The Board as a unanimous body supports the adop t ion  o f  a systematic  water 
a d ju d ic a t io n  p rocess . I f  the b i l l ,  as amended h e r e in ,  is  not adopted in  
t h is  l e g i s l a t i o n ,  the A laska Water Resources Board w i l l  do e ve ry th in g  
w i t h in  i t s  power to see that l e g i s l a t i o n  add ress ing  t h is  issue  is  
in t roduced  i n  the next sess ion .

Thank you fo r  your k in d  c o n s id e ra t io n  o f  these recommendations.

S in c e re ly ,

R. Wanamaker, Chairman 
i Water Resources Board

L . A. Dutton , Ch ie f 
Water Management Section

cc: Governor S h e f f i e ld
Senate Resources Committee



Alaska Water Resources Board 
Recommendations fo r  changes to 

SB 150 "An Act making m isce l laneous  
amendments to the A laska Water Use Act."

A lthough the f o l lo w in g  proposed changes to SB 150 may not be p ro c e du ra l ly  
c o r re c t ,  the A laska Water Resources Board requests that the Senate 
Resources Committee rev iew  the subs tan t ive  changes requested in  t h is  
document.

The State o f  A laska is  in  need o f a workab le and systematic water 
a d ju d ic a t io n  system. Thio Board the re fo re  supports the b as ic  p r in c ip le s  
espoused in  SB 150. We do , however, have some rese rva t io n s  about the 
present d r a f t  as i t  r e la te s  to no t ice  requ irements and water a p p ro p r ia t io n  
abandonment. The Board makes the f o l lo w in g  recommendations:

I .  De lete Section 4 6 .1 5 .1 4 0 (d )  and rep lace  i t  w ith  Section 4 6 .1 5 .1 4 5 (g )  
which would read :

"A s ta te  agency may not abandon or f o r f e i t  an instream  f low  
c e r t i f i c a t e  in  whole or in  part except a f t e r  p u b l ic  n o t ic e ."

I I .  Add a new subsect ion  to AS 46 .15 .1 65  to read :

"AS 4 6 . 1 5 . 1 65 (c ) (c )  serve The A laska Native  V i l l a g e  and Reg iona l 
C orpo rat ion  whose lands f a l l  w i t h in  the a d ju d ic a t io n  a re a ."

I
I I I .  Add a new sub-sect ion  to AS 46 .1 5 .1 6 6  to read :

"AS 4 6 .1 5 .1 6 6 ( a ) ( 3 )  by any person or p a r ty  a s s e r t in g  a fe de ra l 
reserve  water r i g h t . "

A lthough these are the on ly  recommended changes o f  the Board, we would l i k e  
to po in t  out one sec t io n  o f  SB 150 that may have the p o t e n t ia l  to create 
fu tu re  p rob lems. Th is sec t io n  is  AS 4 6 .1 5 .1 6 5 (d )  as i t  a p p l ie s  to na t ive  
a l lo t e e s  served under AS 4 6 .1 5 .1 6 5 ( c ) ( 3 ) .

Th is board recogn izes  that one o f  the p r im a ry  purposes o f SB 150 is  to 
create  an a d ju d ic a t io n  system which s a t i s f i e s  the requ irements of the 
McCarren Amendment 43 U .S .C . Sec. 666, thereby p ro v id in g  fo r  state 
a d ju d ic a t io n  of fe d e ra l reserve water r i g h t s .  Federa l agencies have the 
resources and r e s p o n s i b i l i t y  to assert and defend t h e i r  reserved water 
r i g h t s .  Th is  s ta te  should not be re spo n s ib le  fo r  a fe de ra l agency's 
f a i l u r e  to assert i t s  r i g h t s .



The Bureau o f I n d ia n  A f f a i r s  (B IA ) ,  as t ru s te e ,  has the p r im ary  
r e s p o n s i b i l i t y  o f  p ro te c t in g  a n a t iv e  a l l o t e e ' s  p rope rty  in te re s ts  in  a 
n a t iv e  a l lo tm e n t .  I t  has been suggested , however, that because of any 
number o f  reasons , such as the vast number o f  a l lo tm en ts  in  the s ta te ,  
o the r BIA p r i o r i t i e s ,  the f a i l u r e  o f the BIA re p re sen ta t iv e s  to p ro pe r ly  
judge  the s ig n i f ic a n c e  o f  a water a d ju d ic a t io n  to the a l lo tm en t  h o ld e r ,  
in ad ve rten t  oramissions, e t c . ,  fe d e ra l reserve water r ig h t s  which may be a 
le g i t im a t e  p rope rty  in t e r e s t  o f  the a l l o t t e e  may be f o r f e i t e d  due to BIA 
f a i l u r e  to assert water r i g h t  as re q u ire d  in  t h is  subsec t ion .

I f  a pa t te rn  o f  f o r f e i t u r e s  o f  fe d e ra l reserve water r ig h t s  on na t ive  
a l lo tm en ts  does emerge as a r e s u lt  o f  t h is  subsec t io n , i t  is  t h is  Board 's  
recommendation that the s t a t e 's  p o s i t io n  shou ld be f l e x i b l e  enough to 
assure that the necessary amendments w i l l  be made to p ro tect any le g i t im a t e  
r ig h t s  o f  the n a t iv e  a l l o t t e e s .

We w ish to make i t  c le a r ,  however, that t h is  Board does not take the 
p o s i t io n  that the s ta te  is  re s p o n s ib le  fo r  a s s e r t in g  a fe de ra l reserve 
water r i g h t  fo r  a na t ive  a l l o t t e e .  Furthermore , we are not sugges t in g  that 
the s ta te  is  re spo n s ib le  fo r  a f f e c t in g  any re p a i r s  that are necessary to 
co rrec t an i n j u r y  created by a fe d e ra l agency 's f a i l u r e  to perform i t s  
r e s p o n s i b i l i t i e s .

The p o in t  that we w ish to make is  that n a t iv e  a l lo t t e e s  are s ta te  
r e s id e n t s .  Any fe d e ra l reserve water r ig h t s  that they may be e n t i t le d  to 
as an apourtanence to t h e i r  r e a l  p ro p e r ty ,  acqu ired  pursuant to the Native  
A llo tm ent Act, is  a v a lu a b le  and necessary p roperty  in t e r e s t .  F o r fe i t u r e  
o f  r e a l  p roperty  in te re s t s  shou ld not be taken l i g h t l y .  The f o r f e i t u r e  o f 
a le g i t im a t e  p rope rty  in t e re s t  fo r a f a i l u r e  to respond to se rv ice  in  a 
t im e ly  manner as re q u ire d  by t h is  subsect ion  is  a d r a s t ic  a c t io n  and should 
n o t ,  t h e re fo re ,  be taken l i g h t l y .

A lthough we are not sugges t in g  any changes to th is  subsect ion  at t h is  t im e , 
we do w ish to demonstrate to the Senate Resources Committee that th is  
subsect ion  may have se r ious  consequences to an i d e n t i f i a b l e  group of 
longt im e  A laska re s id en ts  and not ju s t  to the myriad fe d e ra l agencies which 
manage numerous and vast f e d e r a l l y  w ithdrawn la n d s .
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M a r c h  12, 1985

H o n o r a b l e  A r l i s s  S t u r g u l e w s k i ,  Chair 
S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
J u n e a u , AK 9981 1

RE: S e n a t e  Bill No. 150 ( A m e n d m e n t s  to A l a s k a
W a t e r  Use Act, AS 46.15); Our File No. 1515-1

D e a r  Ms. S t u r g u l e w s k i :

I am a m e m b e r  of the A l a s k a  W a t e r  R e s o u r c e s  Board, 
e s t a b l i s h e d  u nder AS 4 6 . 1 5 . 1 9 0 .  I a t t e n d e d  the s e m i - a n n u a l  
m e e t i n g  of the W a t e r  R e s o u r c e s  Board in J u n e a u  on M a r c h  5-7, 
1985. The Board met w i t h  the S e n a t e  R e s o u r c e s  C o m m i t t e e  on 
w a t e r  r e s o u r c e  m a t t e r s  ( i n c l u d i n g  SB  150) on M a r c h  8; h o w e v e r ,
I was una b l e  to p a r t i c i p a t e  in that m e e t i n g  b e c a u s e  I had to 
r e t u r n  to A n c h o r a g e  early.

In this letter, I w o u l d  like to o f f e r  these o b s e r v a­
tions c o n c e r n i n g  SB 150, and some p r o p o s e d  a m e n d m e n t s .  T h e s e  
v i e w s  are m y  own, t h o u g h  they were d i s c u s s e d  among the W a t e r  
R e s o u r c e s  Board. So m e  of them are, I be l i e v e ,  c o n t a i n e d  in a 
l e t t e r  to you from the Board. The p r i n c i p a l  aut h o r  of that 
l e t t e r  is Mi k e  N e i m e y e r ,  who is an a t t o r n e y  and a m e m b e r  of the 
B o a r d .

I b e l i e v e  that the p r o p o s e d  a m e n d m e n t s  to the A l a s k a  
W a t e r  Use Act w h i c h  are c o n t a i n e d  in SB 150 are n e c e s s a r y  for 
the e f f i c i e n t  a d m i n i s t r a t i o n  of w a t e r  r i g h t s  in A l a s k a .  T hese 
i n c l u d e  federal r e s e r v e d  w a t e r  rights w h i c h  are p r e s e n t l y



P a g e  T w o

M a r c h  12, 1 9 8 5

u n q u a n t i f i e d  and po s e  the g r e a t e s t  u n k n o w n  factor in the fut u r e  
a l l o c a t i o n  of w a t e r  r e s o u r c e s  in A l a ska. My i n v o l v e m e n t  in 
w a t e r  issues, and in the d i l e m m a  of u n q u a n t i f i e d  federal 
r e s e r v e d  w a t e r  riqhts, b e g a n  d u r i n g  my s e r vice as an a s s i s t a n t  
a t t o r n e y  g e n e r a l  for the S t a t e  of A l a s k a  in the late 1970's. I 
r e p r e s e n t e d  the S t a t e  in l i t i a a t i n q  the case of P a u a - V i k ,  I n c ., 
Ltd. v. L e R e s c h e , 633 P . 2d 1015 ( A l a s k a  1981), w h i c h  was the 
first A l a s k a  case d e a l i n g  w i t h  a b o r i g i n a l - t i t l e  and federal 
r e s e r v e d  right w a t e r  claims.

In 1980, b a s e d  in part upon the r e a l i z a t i o n  that the 
e x i s t i n g  A l a s k a  W a t e r  U s e  Act c o n t a i n e d  no p r o c e d u r e s  for the 
e f f e c t i v e ,  b i n d i n g  a d j u d i c a t i o n  of these claims in a m a n n e r  
w h i c h  c o m p l i e s  with the M c C a r r a n  A m e n d m e n t ,  43 U.S.C. Sec. 666 
(which g r a n t s  the s t ate j u r i s d i c t i o n  ov e r  federal e n t i t i e s  to 
d e t e r m i n e  t h eir w a t e r  rig h t s ) ,  I d r a f t e d  the p r e c u r s o r  of 
S e n a t e  Bi l l  150. That bill has u n d e r g o n e  s i g n i f i c a n t  r e f i n e­
m e n t  since that time, and has been m o d i f i e d  to r e f l e c t  o t h e r  
states' e x p e r i e n c e s  in a d j u d i c a t i n g  federal r e s e r v e d  r i g h t s .
At the p r e s e n t  time, I b e l i e v e  the bill g e n e r a l l y  r e p r e s e n t s  a 
"state of the art" p r o c e d u r a l  stat u t e  to enable the a d j u d i c a­
tion of federal w a t e r  r i g h t s  in state courts. I urge its a d o p­
tion by the L e g i s l a t u r e .

I do have some s p e c i f i c  s u g g e s t i o n s  fur a m e n d m e n t s  
w h i c h  would r e s o l v e  the c o n c e r n s  raised by W a t e r  B oard m e m b e r s  
at our r e c e n t  m e e t i n g .  As you know, S e c t i o n s  1 t h r o u g h  4 of 
SB 150 are g e n e r a l ,  " h o u s e k e e p i n g "  m e a s u r e s  w h i c h  c l a r i f y  
e x i s t i n g  p o r t i o n s  of the A l a s k a  W a t e r  Use Act, w h i l e  S e c t i o n  5 
of the bill c o m p r i s e s  the p r o c e d u r a l  m e a s u r e s  to deal with 
b a s i n - w i d e  w a t e r  a d j u d i c a t i o n s ,  including federal r e s e r v e d  
w a t e r  ri g h t s  w i t h i n  t h ose b a s i n s .  My p r o p o s e d  a m e n d m e n t s  are 
as follows:

P a g e  2, S e c t i o n  4 6 . 1 5 . 1 4 0 ( d ) : This pro p o s e d  a m e n d­
m e n t  should be r e m o v e d  fr o m  the " a b a n d o n m e n t "  p r o v i s i o n  of the 
W a t e r  Use A c t  ( 4 6 . 1 5 . 1 4 0 ) ,  and placed in AS 46. 1 5 . 1 4 5 ,  w h i c h  
d e a l s  with che a d m i n i s t r a t i o n  of i n - s t r e a m  flow r e s e r v a­
tions. The p r o p o s e d  s u b p a r a g r a p h  (d) states,

(d) A s t a t e  a g e n c y  m a y  not a b a n d o n  or f o r f e i t  a c e r­
ti f i c a t e  of a p p r o p r i a t i o n  in w h o l e  or in pa r t  e x c e p t
a f t e r  p u b l i c  n o t i c e .

I u n d e r s t a n d  that this p r o v i s i o n  was o r i g i n a l l y  i n tended to 
d e a l  with i n - s t r e a m  flow r e s e r v a t i o n s  g r a n t e d  to the S t ate 
u n d e r  AS 4 6 . 1 5 . 1 4 5 .  It so, it should be m o ved to that sec t i o n , 
as AS 4 6 . 1 5 . 1 4 5 ( g ) .  I w o u l d  r e c o m m e n d  that the p r o v i s i o n  be
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b r o a d e n e d  to c o v e r  all i n - s t r e a m  flow a p p r o p r i a t o r s ,  pub l i c  and 
p r i v a t e ,  since their i n - s t r e a m  flow r e s e r v a t i o n s  are r e quired 
to be m a d e  in the g e n e r a l  p u b l i c  inter e s t .  I r e c o m m e n d  that 
the p r o v i s i o n ,  pl a c e d  in S e c t i o n  145, read as follows:

(g ) An in s t r e a m - f l o w  c e r t i f i c a t e  m a y  not be a b a n­
do n e d  or f o r f e i t e d  in w h o l e  or in pa r t  e x c e p t  a fter  
p u b l i c  n o t i c e .

A l t e r n a t i v e l y , if it is not the i n t e n t i o n  of SB 15C 
to c o n f i n e  the a b a n d o n m e n t  by a state a g e n c y  of a w a t e r  c e r t i­
fi c a t e  to i n - s t r e a m  flow r e s e r v a t i o n s ,  but instead to include 
all types of w a t e r  r i g h t s  held by the S t a t e  (as the a m e n d m e n t  
p r e s e n t l y  i m p l i e s ) , the a m e n d m e n t  should remain in its e x i s t i n g  
S e c t i o n  140. H o w e v e r ,  it sh o u l d  be b r o a d e n e d  to c o ver b o t h  
the state and m u n i c i p a l i t i e s .  T h e  p r o v i s i o n  would then read,

(d ) A c e r t i f i c a t e  of  a p p r o p r i a t i o n  m a y  not be a b a n­
do n e d  in w h o l e  or in p a r t  b y  a s t a t e  a g e n c y  o r  a 
m u n i c i p a l i t y  e x c e p t  a f t e r  p u b l i c  n o t i c e .

T h i s  ch a n g e  w o uld p r e v e n t  the i n v o l u n t a r y  loss of a w a t e r  
a p p r o p r i a t i o n  held in the name of the g e n e r a l  p u b lic, as a 
r e s u l t  of the e r r o r s  or o m i s s i o n s  of i n d i v i d u a l  p u b l i c  o f f i­
cials. In o t h e r  words, f a i l u r e  to t i m e l y  use a w a t e r  a l l o c a­
tion, or to file some d o c u m e n t  with the S t a t e  i n d i c a t i n g  an 
i n t e n t i o n  to m a i n t a i n  a use, sh o u l d  not r e s u l t  in the loss of 
w a t e r  ri g h t s  held by the S t a t e  or by a m u n i c i p a l i t y  in the name 

all of its r e s i d e n t s .

B a sed upon these c o n s i d e r a t i o n s  of the p u b l i c  
i n t e r e s t ,  it m i g h t  be b e s t  to l eave the p r o v i s i o n  in S e c­
tio n  140(d), as b r o a d e n e d  to c o v e r  m u n i c i p a l  g o v e r n m e n t s ,  and 
at the same time to add the s u g g e s t e d  p r o v i s i o n  c o n c e r n i n g  in- 
s t r e a m  fl o w  r e s e r v a t i o n s  at s u b s e c t i o n  (g) of S e c t i o n  145.

P a g e  3, S e c t i o n  4 6 . 1 5 . 1 6 5 ( c ) : T h i s  s e c t i o n  should be 
a m e n d e d  by i n c l u s i o n  of the f o l l o w i n g  a d d i t i o n a l  c a t e g o r y  of 
p e r s o n s  e n t i t l e d  to r e c e i v e  s e r v i c e  of n o t i c e  of an a d m i n i s t r a­
tive a d j u d i c a t i o n  of b a s i n - w i d e  w a t e r  r i g hts.

(5) S e r v e  the o r d e r  on any o t h e r  p e r s o n  or c o r p o r a­
tion c l a i m i n g  a f e d e r a l  r e s e r v e d  w a t e r  right;

( r e n u m b e r  the e x i s t i n g  s u b p a r a g r a p h  (5) as s u b p a r a­
g r a p h  (6 )) .
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P a g e  4, AS 4 6 . 1 5 . 1 6 5 ( c ) ( 5 ) : I r e c o m m e n d  that to pre-
'■'int the i n a d v e r t e n t  o m i s s i o n  of n o t i c e  to N a t i v e  a l l o t m e n t  
c „ n e r s  in a b a s i n - w i d e  w a t e r  r i g h t s  a d j u d i c a t i o n ,  or to p r e v e n t  
the later d e f a u l t  of these c l a i m a n t s ,  that the N a t i v e  regional
and v i l l a g e  c o r p o r a t i o n s  w h i c h  own land w i t h i n  the basin be
n o t i f i e d  of any g e n e r a l  w a t e r  r i g h t s  a d j u d i c a t i o n  ( r e g a r d l e s s  
of w h e t h e r  the c o r p o r a t i o n s  are t h e m s e l v e s  a s s e r t i n g  a c laim to 
w a t e r  rig h t s ) .  The p r o p o s e d  a m e n d m e n t  w o uld read,

(5) s e r v e  the o r d e r  on ea c h  N a t i v e  r e g i o n a l  and v i l­
lage c o r p o r a t i o n  o r g a n i z e d  u n der the A l a s k a  N a t i v e
C l a i m s  S e t t l e m e n t  A c t  w h i c h  owns any land w i t h i n  the
a d j u d i c a t i o n  area;

T h e  N a t i v e  r e g i o n a l  and v i l l a g e  c o r p o r a t i o n s  do not have the
b u r d e n  of k e e p i n g  a N a t i v e  a l l o t t e e  informed of the p r o g r e s s  of
a w a t e r  rights a d j u d i c a t i o n .  Ho w e v e r ,  they have in m a n y  c a s e s  
b e e n  h e l p f u l  in g u a r a n t e e i n g  that N a t i v e  a l l o t t e e s  w i t h i n  their 
area are not o v e r l o o k e d ,  and that they r e c e i v e  a d e q u a t e  l e g a l  
and p r a c t i c a l  adv i c e  to p r o t e c t  t h e i r  i n t e r e s t s  in such m a t­
ters. T h e r e f o r e ,  it is d e s i r a b l e  that in a d d i t i o n  to s e r v i n g  
the N a t i v e  a l l o t t e e  with n o t i c e ,  that the N a t i v e  c o r p o r a t i o n  
w i t h i n  the area al s o  r e c e i v e  n o t i c e ,  to b e t t e r  insure that the 
a l l o t t e e ' s  i n t e r e s t s  will be p r o t e c t e d .

P a g e  6, S e c t i o n  4 6 . 1 5 . 1 6 6: I s u g g e s t  that the " j u d i­
cial a d j u d i c a t i o n s "  s e c t i o n  at AS 4 6 . 1 5 . 1 6 6  be s i m i l a r l y  
a m e n d e d  to add a c a t e g o r y  of p e r s o n s  w h o s e  federal r e s e r v e  
right c l a i m s  m a y  be a d j u d i c a t e d  j u d i c i a l l y  in state court, as 
f o l l o w s :

(a)(3) by or on b e h a l f  of any p e r s o n  or— coTrpo^-a^-ion..
— w h o  c l a i m s  a f e d e r a l  r e s e r v e d  w a t e r  right.

T h e s e  two c h a n g e s ,  will p e r m i t  the a d j u d i c a t i o n  of 
any federal r e s e r v e d  w a t e r  r i g h t  c l a i m s  w h i c h  m a y  be as s e r t e d  
by A l a s k a  N a t i v e  c o r p o r a t i o n s ,  or by any o t h e r  e n t i t y  w h i c h  is 
not a l r e a d y  i n c l u d e d  in the p r o p o s e d  l e g i s l a t i o n  (and which, by 
s t a t u t o r y  i n t e r p r e t a t i o n ,  w o u l d  o t h e r w i s e  be p r e s u m e d  to be 
e x c l u d e d ) .  W i t h o u t  this a m e n d m e n t ,  A l a s k a  N a t i v e  c o r p o r a t i o n s  
and o t h e r s  w h o  m a y  c l a i m  f e d e r a l  r e s e r v e  w a t e r  ri g h t s  will be 
fo r c e d  to bring s e p a r a t e  l i t i g a t i o n  in f e d eral court, w h i c h  
d e f e a t s  the e n t i r e  p u r p o s e  of a b a s i n - w i d e  s t a t e - c o u r t  a d j u d i­
ca t i o n  of all w a t e r  r i g hts, i n c l u d i n g  f e d eral r e s e r v e d  rights. 
The i n c l u s i o n  of this c a t e g o r y  in the l e g i s l a t i o n  w o u l d  not be 
an a d m i s s i o n  by the S t a t e  that N a t i v e  c o r p o r a t i o n s  l e g a l l y  p o s­
sess fede r a l  r e s e r v e d  w a t e r  r i g h t s ,  since the d i s c l a i m e r  in 
p r o p o s e d  AS 4 6 . 1 5 . 1 6 9  o f  the bill s p e c i f i c a l l y  d e n i e s  that



a d o p t i o n  of the l e g i s l a t i o n  is an a d m i s s i o n  by the State that 
f e d eral r e s e r v e d  w a t e r  r i g h t s  e x i s t  w i t h i n  the State.

P a g e  8, AS 4 6 . 1 5 . 1 6 8 ( b ) : I r e c o m m e n d  that this p r o v i­
sion be a m e n d e d  to r e q u i r e  that any a d m i n i s t r a t i v e  a d j u d i c a t i o n  
on re m a n d  from a c o u r t  be c o n f i r m e d  j u d i c i a l l y ,  if federal 
r e s e r v e d  w a t e r  r i g h t s  are invol v e d .  Th i s  will c o m p l e t e  the 
j u d i c i a l  a d j u d i c a t i o n  r e q u i r e m e n t s  of the M c C a r r a n  A m e n d m e n t ,
43 U. S . C .  Sec. 666. W i t h o u t  this c o n f i r m a t i o n ,  a d e c i s i o n  
a f t e r  a d m i n i s t r a t i v e  r e m a n d  m a y  not be b i n d i n g  upon the federal 
c l a i m a n t s .  T h e r e f o r e ,  I r e c o m m e n d  that this s u b s e c t i o n  (b) be 
a m e n d e d  to read as follows:

(b) The c o m m i s s i o n e r  m a y  a c c e p t  a remand from a state 
or f e d e r a l  c o urt of a w a t e r  r i g h t s  d i s p u t e ,  and m a y  
a d m i n i s t r a t i v e l y  a d j u d i c a t e  it under AS 4 6 . 1 5 . 1 6 5 ,  
s u b j e c t  to j u d i c i a l  c o n f i r m a t i o n  of any f e d eral  
r i g h t s  w h i c h  ha v e  b e e n  a d j u d i c a t e d .

I hope that m y  c o n c e r n s  wi t h  some d e t a i l s  of SB 150 
can be e l i m i n a t e d  by a d o p t i o n  of the a m e n d m e n t s  I have l i s t e d  
in this letter. H o w e v e r ,  wi t h  or w i t h o u t  these a m e n d m e n t s ,  I 
b e l i e v e  that SB 150 is a v i t a l  p i e c e  of p r o c e d u r a l  l e g i s l a t i o n  
w h i c h  is n e c e s s a r y  to a l l o w  the S t a t e  to take full a d v a n t a g e  of 
its j u r i s d i c t i o n  ov e r  f e d e r a l  w a t e r  claims. W h e n  the need 
arises, the S t a t e  will be able to r e a c t  in a ti m e l y  m a n n e r ,  
w i t h o u t  any q u e s t i o n  c o n c e r n i n g  the p r o c e d u r e s  to be ap p l i e d .
I urge that your c o m m i t t e e  r e c o m m e n d  the p a s s a g e  of Se n a t e  

Bi l l  150.
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S i n c e r e l y  y o u r s ,

T h o m a s  E. M e a c h a m

T E M / l s f

cc: C o m m i s s i o n e r  E s t h e r  C. W u n n i c k e



BIEL SHEFFIELD. GOVERNOR , ,

FOUCHM
JUNEAU. ALASKA 99811 
PHONE: 907-465-2400

O F F I C E  O F  T H E  C O M M I S S I O N E R

March 19, 1985

Honorable A r l i s s  S tu rgu lew sk i ,  Cha ir 
Senate Resources Committee 
Pouch V
Juneau, AK 99811

Re: SB 150, Thomas E . Meacham's March 12, 1985 l e t t e r

Dear Senator S tu rgu lew sk i :

The Department o f  N a tu ra l Resources f u l l y  endorses a l l  o f the suggest ions  i n  

the sub ject le t t e r  w ithout e xc ap t io n .

R e fe r r in g  to Sect ion 3 o f  SB 150 and the proposed amendment to AS A 6 .1 5 .1 40 (d )  
on Pg. 2 , Mr. Meacham o f fe re d  a l t e r n a t iv e  word ing (see Pg. 3 o f  h is  l e t t e r ) .  
Th is p a r t ic u l a r  subsect ion  was d iscussed at some leng th  at the recent Water 
Resources Board m ee t in g . I t  was f e l t  that the o r i g i n a l  in te n t  o f  t h is  sec t io n  
was to prevent s ta te  agencies from abandoning in s tream - f low  re se rva t io n s  and 
thus the Board recommended that the subsec t ion , in  i t s  present form , should be 
de le ted  from Section 4 6 .1 5 .1 4 0 (d )  and to be re in se rte d  as Section 
4 6 .1 5 .1 4 5 ( g ) .  We now r e a l i z e  t h a t ,  w h i le  our o r i g i n a l  in te n t  w ith  t h is  
subsec t ion  was to p ro tect the p u b l ic  in te re s t  in  instream  f low  re s e rv a t io n s ,  
many o the r forms o f  agency and m u n ic ip a l  a p p ro p r ia t io n s ,  e . g . ,  p u b l ic  water 
s u p p ly ,  p rov ide  a d i r e c t  p u b l ic  b e n e f i t .  T he re fo re , we now agree that Mr. 
Meacham's a l t e r n a t iv e  p roposa l to leave  the subsect ion  i n  4 6 .1 5 .1 4 0 (d )  and 
cove r in g  m un ic ip a l governments through use of the word ing or s im i l a r  word ing 
to that i n  Mr. Meacham's sugges t io n  is  the b e t te r  way to dea l w ith  th is  
s e c t io n  and w i l l  best serve the p u b l ic  i n t e r e s t .

We b e l ie v e  the other amendments to the b i l l  proposed by Mr. Meacham in  h is  
l e t t e r  are e x c e l le n t  and t h e i r  in c o rp o ra t io n  w i l l  g r e a t ly  improve t h is  
proposed l e g i s l a t i o n .

Commissioner

cc : Tom Meacham
Tom Hawkins 
Mike Frank 
L . A. Dutton 
Water Resources Board

S in c e re ly

10-J9LH
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PO UCHM
JUNEAU, ALASKA 99611 
PHONE: 907-465-2400

A p r i l  3, 1985

The H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
Cha i r ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
J u n e a u ,  AK  99811

D e a r  S e n a t o r  S t u r g u l e w s k i :

D u r i n g  y o u r  c o m m i t t e e ' s  m e e t i n g  o n  M a r c h  8 for the W a t e r  
R e s o u r c e s  Board, and the h e a r i n g  o n  SB  150, y o u  a s k e d  if the 
c o m m i t t e e  w a n t e d  to c o n s i d e r  t h i s  b i l l  w i t h o u t  a fi s c a l  note 
b e c a u s e  a d o p t i o n  w o u l d  r e q u i r e  f u n d i n g  for data c o l l e c t i o n  
a n d  e n f o r c e m e n t .  W e  f a i l e d  to a d d r e s s  this in c u r  p r e v i o u s  
c o r r e s p o n d e n c e  on t h i s  bill.

T h e  r e a s o n  a fi s c a l  n o t e  w a s  not i n c l u d e d  w i t h  the b i l l  w h e n  
i n t r o d u c e d  was that, e v e n  t h o u g h  w e  are fa c i n g  a p e r i o d  o f  
d e c l i n i n g  r e v e n u e  a n d  the re a l  l i k e l i h o o d  o f  r e d u c e d  
b u d g e t s ,  it w a s  i m p o r t a n t  to h a v e  this p r o p o s e d  l e g i s l a t i o n  
e n a c t e d .  W e  are c o n c e r n e d  t h a t  the S t a t e  c o u l d  soon be 
f o r c e d  into f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  a d j u d i c a t i o n  and 
w i t h o u t  h a v i n g  j u d i c i a l  p r o c e d u r e  e s t a b l i s h e d  by law, the 
S t a t e  c o u l d  be at a g r e a t  d i s a d v a n t a g e .  We h o p e  to be able 
to c o m p l e t e  the I n d i a n  Ri r e r  (Sitka) b a s i n w i d e  a d j u d i c a t i o n  
w i t h i n  the limits o f  o u r  .regular o p e r a t i n g  b u d get.

C o n s i d e r i n g  the p o s s i b l e  fu t u r e  a p p l i c a t i o n  of this bill, we 
r e c o g n i z e  t h a t  the c o s t  o f  a d m i n i s t r a t i v e  a n d  j u d i c i a l  
b a s i n w i d e  a d j u d i c a t i o n s  for w a t e r  r i g h t s  w i l l  be e x p e n s i v e  
a n d  o u r  i n t e n t i o n  is to c r e a t e  s e p a r a t e  b u d g e t  p r o j e c :  ■ 
t h e s e  a d j u d i c a t i o n s  in o u r  a n n u a l  b u d g e t  reque s t s .  n t.xi-_ 
way, e x c e p t  for p r e l i m i n a r y  r e s e a r c h  a n d  p r o j e c t  p l a n n i n g ,  
a d m i n i s t r a t i v e  a n d  j u d i c i a l  b a s i n w i d e  a d j u d i c a t i o n s  w i l l  be 
s u b j e c t  to a v a i l a b l e  funds s p e c i f i c a l l y  a p p r o p r i a t e d  b y  the 
l e g i s l a t u r e  for e a c h  s e p a r a t e  p r o j e c t .  T h e  funds, w h e n  
r e q u e s t e d ,  w i l l  c o v e r  b a s i n  b o u n d a r y  d e t e r m i n a t i o n ,  
h y d r o l o g y  rep o r t s ,  d a t a  c o l l e c t i o n ,  i n f o r m a t i o n  r e s e a r c h ,  
s e r v i c e  of  n o t i c e ,  s p e c i a l  m a s t e r s  fees, a t t o r n e y s  fees, 
c o u r t  costs, etc., —  all w i t h i n  D N R  (DGGS a n d  D L W M ) , the 
D e p a r t m e n t  o f  law, a n d  the J u d i c i a l  B r a nch. U s i n g  this 
a p p r o a c h ,  f u n d i n g  for a p a r t i c u l a r  p r o j e c t  w i l l  e x p i r e  w h e n  
the p r o j e c t  h a s  b e e n  c o m p l e t e d .

10-J9LH
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If the S t a t e  does not e n a c t  this l e g i s l a t i o n  and p r e p a r e  
i t s e l f  to d e a l  w i t h  f e d e r a l  r e s e r v e d  w a t e r  rights, we w i l l  
run g r a v e  r i sks of:

1. H a v i n g  o u r  w a t e r  r i g h t s  a p p r o p r i a t i o n  s y s t e m  co m e  
to a s t a n d s t i l l  in d i f f e r e n t  a r e a s  a r o u n d  the S t a t e  
b e c a u s e  we  h a v e  f a i l e d  to q u a n t i f y  the f e d e r a l  
r e s e r v e d  r i g h t s  t h r o u g h  the a d j u d i c a t i v e  p r o c e s s  
(nc o t h e r  a l t e r n a t i v e  is a v a i l a b l e  to the S t a t e  —  
M c C a r r e n  A m e n d m e n t ,  43 U.S.C. 666).

2. L o s i n g  s t a t e  c o u r t  j u r i s d i c t i o n  o v e r  the 
a d j u d i c a t i o n  o f  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  
t h r o u g h  the f e d e r a l  a g e n c i e s  f i l i n g  in f e d e r a l  
c o u r t .

R e f e r r i n g  to the s e c o n d  o f  t h e s e  two rea s o n s ,  f e d e r a l  a g e n c y  
f i l i n g s  in f e d e r a l  c o u r t  c o u l d  be a r e a l  p o s s i b i l i t y  w i t h i n  
a v e r y  few y e a r s  (2-5) if f e d e r a l  a g e n c i e s  are s u c c e s s f u l  in 
o b t a i n i n g  funds to q u a n t i f y  t h e i r  r e s e r v e d  rights. We  know, 
for instance, t h a t  the B u r e a u  o f  L a n d  M a n a g e m e n t ,  the F i s h  
a n d  W i l d l i f e  S e rvice, and p o s s i b l y  the F o r e s t  S e r v i c e  are 
a c t i v e l y  s e e k i n g  f u nds at this time. If the S t a t e  d o e s  n o t  
take the i n i t i a t i v e  in d e v e l o p i n g  a p r o c e s s  for a d j u d i c a t i n g  
f e d e r a l  r e s e r v e d  w a t e r  rights, e.g., SB 150, it is u n l i k e l y  
t h a t  the f e d e r a l  c o u r t s  w i ’l r e m a n d  t h e s e  c a s e s  to s t ate 
c o u r t  as t h e y  h a v e  d o n e  ' . o t h e r  states.

In summary, u n d e r  the S t a t e ' s  s y s t e m  of a l l o c a t i n g  w a t e r  
r i g h t s  b a s e d  on p r i o r  a p p r o p r i a t i o n ,  there is no w a y  that 
d e a l i n g  w i t h  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  can be a voided.
We w i l l  e i t h e r  a d j u d i c a t e  t h r o u g h  s t a t e  c o u rts, t h r o u g h  the 
L e g i s l a t u r e  and C o n g r e s s  ( s t a t e - f e d e r a l  c o m p a c t ) , or  in 
f e d e r a l  c o u r t  —  t h o s e  are the c h o i c e s  as we see them. 
A d j u d i c a t i o n  in s t a t e  c o u r t  u s i n g  the p r o c e d u r e s  t h a t  w o u l d  
be p r o v i d e d  b y  e n a c t m e n t  o f  SB 150 is m o s t  l i k e l y  the l e ast 
e x p e n s i v e  a l t e r n a t i v e .

P l e a s e  let me  k n o w  if t h e r e  is a d d i t i o n a l  i n f o r m a t i o n  I 
m i g h t  f u r n i s h  you.

S i n c e r e l y ,
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A p r i l  10, 1985

H o n o r a b l e  E s t h e r  C. W u r n i c k e ,
C o m m i s s i o n e r ,  A l a s k a  D<= >artment of N a t u r a l  R e s o u r c e s  
P o u c h  M
J u n e a u ,  AK 99811

RE: P r o p o s e d  A m e n d m e n t s  to A l a s k a  W a t e r  Use Act (SB 150)
Our* File No. 1515-1

D e a r  C o m m i s s i o n e r  W u n n i c k e :

T h a n k  you for s e n d i n g  me a copy of your A p r i l  3, 1985 
l e t t e r  to S e n a t o r  S t u r g u l e w s k i  r e g a r d i n g  S e n a t e  Bill 150. 
A p p a r e n t l y  S e n ator S t u r g u l e w s k i  had a s ked some q u e s t i o n s  
r e g a r d i n g  the absence o f  a fiscal no t e  for SB 150 at the 
M a r c h  8 m e e t i n g  of the S e n a t e  R e s o u r c e s  C o m m i t t e e ,  w i t h  the 
W a t e r  3 o a r d  in a t t e n d a n c e .  (I had to l e a v e  J u n e a u  a d a y  ea r l y ,  
and r e g r e t  that I was u n a b l e  to a t t e n d  that m e e t i n g ) .

Y o u r  le t t e r  e x p l a i n s  v e r y  well the d i s a d v a n t a g e s  to 
the S t a t e  if it is not r e a d y  wi t h  an e n a c t e d  s t a t u t o r y  p r o c e­
d u r e  for a d j u d i c a t i n g  f e d e r a l  r e s e r v e d  w a t e r  rights. O f  the 
two d i s a d v a n t a g e s  y o u  s t a t e d ,  I b e l i e v e  that the loss of c l e a r  
s t a t e - c o u r t  j u r i s d i c t i o n  for f e d e r a l  a g e n c i e s  and i n d i v i d u a l s  
w h o  a s s e r t  federal r e s e r v e d  w a t e r  r i g h t s  is the mo s t  d i s a d v a n­
t a g e o u s  to the State. Y o u r  l e t t e r  e x p l a i n e d  that if S3 150 is 
a d o p t e d ,  a d m i n i s t r a t i v e  or j u d i c i a l  a d j u d i c a t i o n s  of w a t e r  
b a s i n s  w o u l d  be done t h r o u g h  the c r e a t i o n  of a s e p a r a t e  b u d g e t  
p r o j e c t  for each a d j u d i c a t i o n  as it b e c a m e  n e c e s s a r y .  U s i n g  
th i s  a p p r o a c h ,  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  in c o n j u n c­
tio n  wi t h  the D e p a r t m e n t  of Law, c o u l d  d e t e r m i n e  w h i c h  w a t e r  
b a s i n s  in A l a s k a  we r e  o f  such a p r i o r i t y  (such as S h i p  C r e e k  in 
the A n c h o r a g e  area) as to r e q u i r e  c o m m e n c e m e n t  of a b a s i n - w i d e  
a d j u d i c a t i o n .  As y o u  know, t h e r e  are o n l y  a h a n d f u l  of b a s i n s  
in the S t a t e  which m i g h t  r e q u i r e  a b a s i n - w i d e  a d j u d i c a t i o n  in 
the f o r e s e e a b l e  future; in o t h e r  w o r d s ,  this will not be an 
e v e r y d a y  o c c u r r e n c e ,  a n d  w o u l d  o n l y  h a p p e n  wh e n  the S t a t e  
d e c i d e s  that there is a real p o s s i b i l i t y  that the e x i s t i n g  

w a t e r  d e m a n d s  e x c e e d e d  the k n o w n  s u p ply.



O n e  c i r c u m s t a n c e  w h i c h  w a s  not m e n t i o n e d  in y o u r  
l e t t e r ,  and w h i c h  I b e l i e v e  is an i m p o r t a n t  reason to e n a c t  
SB 150, is that e n a c t m e n t  of the bi l l  w i l l  put the S t a t e  in the 
" d r i v e r ' s  seat" c o n c e r n i n g  s t a t e - c o u r t  b a s i n  a d j u d i c a t i o n s .
In a d d i t i o n  to o f f e r i n g  a r e a s o n a b l e  (and e v e n  a d v a n t a g e o u s )  
a l t e r n a t i v e  to b a s i n - w i d e  l i t i g a t i o n  in fede r a l  court, SB 150 
w o u l d  g i v e  strong i n d i c a t i o n  that any b a s i n  to be a d j u d i c a t e d  
w i l l  be one w h i c h  is h i g h  on the p r i o r i t y  list of the D e p a r t­
m e n t s  of N a t u r a l  R e s o u r c e s  and L a w  —  and not m e r e l y  any w a t e r  
b a s i n  w h i c h  an i n d i v i d u a l  m a y  wi s h  to ha v e  a d j u d i c a t e d ,  w h e t h e r  
or not the c i r c u m s t a n c e s  in t h a t  b a s i n  d e s e r v e s  the e x p e n d i t u r e  
of m o n e y  and effort w h i c h  a b a s i n - w i d e  a d j u d i c a t i o n  e n t a i l s .

In W a s h i n g t o n  S t a t e ,  I u n d e r s t a n d ,  the p r o c e d u r e s  for 
b a s i n - w i d e  a d j u d i c a t i o n  in s t a t e  c o u r t  h a v e  been d e v e l o p e d  ad 
hoc, and m a y  not be p a r t  of a w e l l - c o n s i d e r e d  p r o c e d u r a l  f r a m e­
work. As a result, r e g a r d l e s s  of the p r i o r i t i e s  of W a s h i n g­
ton ' s  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  c o n c e r n i n g  w a t e r  m a n a g e­
ment, any i n d i v i d u a l  w a t e r  a p p r o p r i a t o r  m a y  i n itiate a b a s i n­
wide  a d j u d i c a t i o n  in a W a s h i n g t o n  s t a t e  court. The r e s u l t  is 
th a t  the n a t u r a l  r e s o u r c e s  and l e gal e f f o r t s  of the S t a t e  are 
d i r e c t e d  t o w a r d  r e s e a r c h i n g  and d e f e n d i n g  b a s i n - w i d e  " b r u s h  
fires" w h i c h  pale in. s i g n i f i c a n c e  to the m o r e  p r e s s i n g  w a t e r  
a l l o c a t i o n  p r o b l e m s  w h i c h  face the S t a t e .  O n c e  begun, h o w e v e r ,  
a b a s i n - w i d e  a d j u d i c a t i o n  m u s t  be f o l l o w e d  to a c o n c l u s i o n  
b e c a u s e  the S t a t e  and p r i v a t e  a p p r o p r i a t o r s  m a y  be d i s a d v a n­
taged if t h e y  do not p a r t i c i p a t e  fully.

S e n a t e  Bill 150 w o u l d  a v o i d  this r e s u l t  by g i v i n g  the 
C o m m i s s i o n e r  (and no o n e  else) the a u t h o r i t y  to i n i t i a t e  a 
b a s i n - w i d e  a d m i n i s t r a t i v e  or j u d i c i a l  a d j u d i c a t i o n  u n d e r  the 
p r o c e d u r e s  c o n t a i n e d  in the bill. A n y  p e r s o n  a t t e m p t i n g  to 
s t a r t  an a d j u d i c a t i o n  of b a s i n - w i d e  r i g h t s  o u t s i d e  t h e s e  p r o c e­
d u r e s  wo u l d ,  by d e f i n i t i o n  not be i n i t i a t i n g  a l e g i t i m a t e ,  c o m­
p e t e n t  b a s i n - w i d e  a d j u d i c a t i o n .

I have t a k e n  the l i b e r t y  of s e n d i n g  a copy of this 
l e t t e r  to S e n a t o r  S t u r g u l e w s k i ,  to i n d i c a t e  this a d d i t i o n a l  
r e a s o n  to s u p p o r t  e n a c t m e n t  of SB 150.

S i n c e r e l y  y o u r s ,

T h o m a s  E. M e a c h a m
( M e m b e r ,  A l a s k a  W a t e r  R e s o u r c e s  

B o a r d )

P a g e  T w o

A p r i l  1 0 ,  1 9 8 5

T E M / l s f



cc: M i c h a e l  J, Frank, Esq,
T h o m a s  J. H a w k i n s ,  Esq.
Mr. L a w r e n c e  A. D u t t o n  
M e m b e r s ,  W a t e r  R e s o u r c e s  B o a r d  
H o n o r a b l e  A r l i s s  S t u r g u l e w s k i ^ "

P a g e  T h r e e

A p r i l  10, 1 9 8 5



LIVENGOOD/TOLOVANA MINING DISTRICT
P. 0 . BOX 73069 - FAIRBANKS. ALASKA 99705 

A p r i l  12, 1985

Senator A r l i s s  S tu rgu lew sk i 
Pouch V
Juneau, Ak 99811 

Dear A r l i s s :

I  have rece ived  cop ies o f  seve ra l le t t e r s  to you re g a rd in g  S6 15U. I  
agree w ith  most o f  the comments made re g a rd in g  the wisdom in  pass ing  
l e g i s l a t i o n  d e a l in g  w ith  fe d e ra l  reserved  water r i g h t s .  I  b e l ie v e  the 
ques t ions  re g a rd in g  the f i s c a l  no te ,as  w e l l  as o the r  areas o f  the sec t ion  
d e a l in g  w ith  fe de a l reserved water r i g h t s  have been s u f f i c i e n t l y  
answered to move tha t s ec t io n  o f  the b i l l .

However, I  s t i l l  have the same concerns w ith  s ec t io n  1-4 o f  SB 150 as
I  p r e v io u s ly  had . Th is  i s  the so-ca l le d  housekeep ing p o r t io n .  Th is 
sec t io n  would dep r ive  A laskans o f  r i g h t s  granted  to them under the 
C o n s t it u t io n  as w e l l  as cu rren t  water r i g h t s  law . Th is p o r t io n  o f  the 
b i l l  s t i l l  c a r r ie s  a major f i s c a l  no te . I f  the Department o f  N a tu ra l 
Resources covers 'h e  f i s c a l  note i n t e r n a l l y ,  then there  must be a p o r t io n  
o f  the d u t ie s  they are c u r r e n t ly  budgeted to perform  that w i l l  not get 
d o n e . . . o r  e ls e  they are c u r r e n t ly  over-budgeted (wh ich  I  f i n d  s trange to 
b e l i e v e ) .  Th is  p o r t io n  o f  the b i l l  shou ld  be d e le te d .

Is  there  any p o s s i b i l i t y  that you Committee cou ld  de le te  the sect ion  
d e a l in g  w ith  the housekeeping measures (s e c t io n s  1 - 4 ) ,  and pass the 
p o r t io n  o n ly  d e a l in g  w ith  f e d e r a l  reserved  water r ig h t s ?  I f  tha t  is  
a p o s s i b i l i t y ,  I  would s t r o n g ly  urge tha t you do so .

I f  I  can be of any type o f  ass is tance  to you , p lease  d o n 't  h e s it a te  to
c a l l .

Keep up the good work.

S in c e re ly  you rs ,

Rose Rybachek, P res ident



BILL SHEFFIELD, GOVERNOR

POUCH 7-005
DIVISION OF LAND AND WATER MANAGEMENT a n c h o r a g e  Al a s k a  99510-7Q05

PHONE: (907) 561-2020

October 9 , 1985

DEPARTMENT OF NATURAL RESOURCES

The Honorable A r l i s s  S tu rgu lewsk i 
1957 Sheldon Jackson 
Anchorage, AK 99508

Re: Senate B iL 1 150

Dear Senator S tu rg u le w s k i :

Enclosed are four a r t i c l e s  and our new Fact Sheet d is c u ss in g  fe d e ra l 
reserved water r i g h t s .  Senate B i l l  150, d e a l in g  w it h  fe de ra l reserved 
water r i g h t s ,  was in troduced d u r in g  the past l e g i s l a t i v e  sess ion . A copy 
o f  the b i l l  i s  enclosed fo r  your re fe rence . S3 150 was not passed out o f 
the Senate Resources Committee. None-the- less , we t h in k  i t  is  a c r u c ia l  
p iece of water l e g i s l a t i o n  fo r  A laska because i t  would e s t a b l is h  j u d i c i a l  
procedures to a d ju d ic a te  fe d e ra l reserved water r i g h t s .  We w i l l  encourage 
the le g i s l a t u r e  to g iv e  th is  issue a h igh  p r i o r i t y  next yea r .

C u r r e n t ly ,  the Water Use Act , AS 4 6 .1 5 ,  has no procedures fo r  bas in-w ide 
a d ju d ic a t io n  o f s ta te  adm in is te red  water r ig h t s  or c la imed fe d e ra l reserved 
water r i g h t s .  The proposed b i l l  would p ro v ide  a s ta te  supe r io r  court 
procedure fo r  e f f i c i e n t l y  a d ju d ic a t in g  fe de ra l reserved water r ig h t s  
through the use of e x is t in g  s ta te  agencies e x p e r t is e .  The b i l l  a lso  sets 
up an a d m in is t r a t iv e  bas in-w ide  a d ju d ic a t io n  procedure fo r state 
adm in is te red  water r ig h t s  when a controversy e x is t s  between a p p ro p r ia to r s ,  
such as the s c a rc it y  o f  water w i t h in  a r i v e r  b a s in  or ground water a q u i f e r .

A fe d e ra l reserved water r i g h t  i s  one created e i t h e r  exp ress ly  or by 
im p l ic a t io n  when the fe d e ra l government w ithdraws land fo r  a s p e c i f ic  
purpose . The U .S . Supreme Court f i r s t  recogn ized  fe d e ra l reserved water 
r i g h t s  in  W in te rs  v .  Un ited S ta te s , 207 U .S . 564 (1 908 ) ,  an In d ia n  
re s e rv a t io n  case . Since that t ime court cases have extended the d oc t r in e  
to n a t io n a l  f o r e s t s ,  p a rk s ,  re fu g e s ,  and monuments. Since fede ra l reserved 
water r ig h t s  are most o ften  created by im p l ic a t io n ,  no s p e c i f i c  q u a n t it y  o f 
water and no p r i o r i t y  date fo r  the water r i g h t  is  e s tab l is h ed  u n t i l  the 
court does so by decree . Congress passed the McCarren Amendment, 43 
U.S.C.§666, to a l lo w  water a d ju d ic a t io n  s u it s  to be brought aga in s t  the 
fe d e ra l government i n  s ta te  courts to determ ine the q u a n t it y  and p r i o r i t y  
date of fe d e ra l  reserved water r i g h t s .



Page Two

Viule allowing state court adjudication of federal reserved water 
quantities and priority dates, the McCarren amendment also requires the 
adjudication of all rights within a hydrologic basin where a federal 
reserved water right may exist. This has created lawsuits involving 
literally thousands of defendants in seme of the western states, where 
there are many appropriators and not enough water. The complexity and 
expense of such litigation has prompted many western states to enact 
legislation establishing procedures for determining federal reserved water 
rights. Our proposed bill draws from the experiences of other states and 
their statutory schemes.

Federal land reservations make qp almost 49 percent, or more than 178 
million acres of Alaska's total land mass of 367.7 million acres, and may 
carry federal reserved water rights.

While competition for water resources in the locale of many of Alaska 
federal reservations is limited, we have recently encountered instances 
where a procedure for adjudication w^uld improve opportunities for state * 
economic development. Applications tor additional hatchery water in Sitka 
were shelved pending study of federal rights to Indian River water. Of 
more immediate consequence are National Park Service requests for Nuka 
River appropriations which could reduce Bradley Lake power production 
potential. These situations will continue to pop up and require a 
resolution mechanism.

We summarize the bill briefly as follows: Section 1 of SB 150 adds a
disclaimer to the Water Use Act that a right to appropriate water vhich the 
state grants is not a guarantee of a particular water quality, volume, or 
pressure, or that water may be withdrawn at a particular cost. This is 
needed because the state cannot always guarantee the quantity or quality of 
water due to insufficient hydrologic data in our state.

Sections 2 and 3 of the proposed bill amend AS 46.15.140 to clarify the 
existing abandonment and forfeiture provisions. It creates a rebuttable 
presumption so that an appcopriator who does not beneficially use water 
granted by a certificate for five successive years, bears the obligation to 
prove to the camiissioner that the appropriation has not been abandoned. 
Section 4 of the proposed bill clarifies how the commissioner may terminate 
an instream flow reservation.

Section 5 contains the body of the proposed basin-wide adjudication 
provisions. It creates a new AS 46.15.165, which wDuld allow the 
Ccnmissioner of Natural Resources to initiate an administrative 
adjudication to quantify and determine the priority of all water rights and 
claims in a particular hydrologic basin. Section 5 also creates a new AS 
46.15.166 providing that when a federal reserved water right may be 
involved, and the claimant refuses to consent to an administrative
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adjudication, the commissioner could initiate the adjudication in superior 
court consistent with the McCarren ftoendment. In that instance the 
proposed bill gives the Superior Court authority to appoint a designee of 
the connissioner as a roaster to perform the same functions a master would 
have in an administrative adjudication, but under the court's supervision. 
Wiile the design of the adjudication bill is to provide a procedure for the 
adjudication of both state granted and claimed federal reserved water 
rights, a new AS 46.15.169 makes clear that nothing in the Alaska Water Use 
Act is to be construed as an admission against the State of Alaska that a 
federal reserved water right exists in any particular context.

Section 6 of the bill adds a new AS 46.15.255 and AS 46.15.256, to clarify 
the Department of Natural Resources' authority to take action to renove 
unsafe or unpermitted works of appropriation such as dams or diversions 
where the appcopriator refuses to do so, and to inspect records of an 
appropciator pertinent to water use under the Act.

Legislation for basin-wide adjudication was first submitted to the 
Legislature in 1981, but it received little attention. SB 150 was prepared^ 
by the Attorney General's Office after extensive review of that initial .*• 
bill and other western states' laws dealing with federal reserved water 
rights adjudication. The drafts of this bill were reviewed by the 
Departments of Fish and Game and Environmental Conservation, members of the 
Alaska Water Resources Board, the U.S. Forest Service, the Western States 
Water Council, and the states of Idaho and Wyoming. During the past 
legislative session, there was one hearing by the Senate Resources 
Committee on SB 150 and we received a number of written comments. While 
same questions were raised about several housekeeping amendments included 
in the bill, the major portion dealing with administrative and judicial 
basin-wide adjudication was supported by the Alaska Water Resources Board 
as well as by individual Board members and by the Livengood/Tblovana Mining 
District.

The first of the enclosed articles, "The Winters of Cur Discontent: Federal 
Reserved Water Rights in the Western States", presents background on the 
doctrine of prior appropriation and the development of the Winters Doctrine 
of Federal Reserved Rights. This article is relevant to Alaska because our 
system of allocating water is the doctrine of price appropriation. The 
article presents an analysis of reconciling the prior appropriation 
doctrine and the Winters Doctrine. The second paper, "Introduction to 
Reserved Water Rights" by Ralph W. Johnson, discusses the origin of the 
reservation doctrine and decisions held in some of the major federal 
reserved water rights cases. These court cases are important to Alaska 
because federal reserved water rights are a judicial creation and 
Alaska will be bound by decisions made in courts outside our state.
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The final two articles, "Reserved Instream Flews in the National Forests: 
Round Two", and "The New Rales for National Forest Water" address federal 
reserved water rights on national forests. These articles are pertinent to 
Alaska because of the two national forests in Alaska, the Tong ass and the 
Chugach, which are the two largest in the country. These reserved water 
rights will eventually be adjudicated.

A  unique feature affecting federal reserve water rights in Alaska is that 
so much of Alaska's water resources are undeveloped and unappropriated. 
Thus, unlike the other western states, federal agencies in Alaska may 
e n comter little oanpetition for their water needs, for this reason, we 
may find that the courts in Alaska may be more lenient in adjudicating 
federal reserved water rights for the amounts claimed by the federal 
government. The state's challenge will be to persuade the courts to apply 
the same standards in Alaska that have been applied outside-granting the 
minimum amount of water needed for the primary purposes of the land 
reservation. This is important to ensure that developable water resource* 
are available for the continued growth and development our state.

In summary, under the State's system of allocating water rights based on 
prior appropriation, there is no way that dealing with federal reserved 
water rights can be avoided. We will either adjudicate through state 
courts, through the Legislature and Congress (state-federal oonpact), or in 
federal court —  those are the choices as we see them. Adjudication in 
state court using the procedures that would be provided by enactment of 
SB 150 is most likely the least expensive alternative.

I hope you find these articles enlightening. Please contact us if we may 
provide more information to you on these subjects.

Sincerely,

Tbm Hawkins 
Director

Enclosures

cc: Esther C. Wunnicke
Mike Frank 
Laura Davis
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JUNEAU, ALASKA 99811 
PHONE: 9-j 7-465-2400

January 9, 1986

Hie Honorable Arliss Sturgulewski 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811

Re: SB 150, Basin Wide Adjudication of Water Rights

Dear Senator Sturgulewski:

Recently we had the opportunity to discuss Senate Bill 150 with Senator 
Halford and state and federal agency representatives that participate 
in the Federal Reserved Water Rights Work Group chaired by DNR. Based 
on these discussions, we are proposing the following amendments to SB 
150 to address concerns of Senator Halford and the resource management 
agencies:

Section 46.15.140

Amendment: Subsection (a) of proposed AS 46.15.140 should be rewritten
as follows: "Hie commissioner may declare an appropriation 
to be wholly or partially abandoned and revoke or amend 
the certificate of appropriation as to the unused quantity 
of water if an appropriator, with intention to abandon, 
does not make beneficial use of all or a part of the 
appropriated water."

Rationale: This change makes it clearer that, if necessary, part of an
appropriation may be revoked for non-use, and the certifi­
cate amended to allow continued use of the quantity of 
water that is still being used.

Proposed by: Senator Rick Halford
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Amendment: 

Rationale:

Proposed b 

Amendment:

Rationale:

Proposed by

Section 46.

Amendment:

Rationale:

Delete "a certificate of," and substitute "an" in 
subsection (d) of AS 46.15.140.

This change will delete the reference to "certificate of 
appropriation" and refer only to an appropriation, which 
by definition [AS 46.15.260(2)] includes reservations of 
water for instream uses among appropriative water rights. 
Since instream flow and other reservations are issued with 
a "Certificate of Reservation," this amendment eliminates 
an ambiguity which could be interpreted to preclude 
application of this section to a reservation of water for 
instream use.

: Federal Reserved Water Rights (FRWR) Work Group

Move proposed subsection (d) of AS 46.15.140 to become a 
new subsection (g) of AS 46.15.145. Re-letter subsection 
"e" as "d".

It was agreed that subsection (d) would be more 
appropriately moved to become a new subsection (g) of AS 
46.15.145. The point of this new subsection is to insure 
that a state agency does not walk away from a reservation 
of water for instream use without public notice. Through 
the public notice, potential water users are made aware 
that water is now available for consumptive beneficial 
uses. In addition, the members of the public interested 
in preserving a reservation of water for instream use 
would have an opportunity t o (comment in advance.

: Senator Rick Halford

15.165

Add a new subsection (d) "Service of an order under 
subsection (c) is not an admission by the State of Alaska 
that the person served with the order has a water right." 
Reletter the following subsections.

This will make it clear that the State's notice to any 
person of an administrative adjudication is not a 
representation that the person holds a water right.

Proposed by: FR®  Work  Group
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Amendment: In Section 46.15.165(e), delete the sentence "The
master may be an employee of the state" and 
substitute "Elnployment by a federal, state, or local 
governmental agency does not disqualify a person from 
being appointed a master under this subsection if in 
the opinion of the commissioner the person is 
otherwise impartial and qualified to act as a 
master."

Rationale: This broadens the pool of possible masters, and helps
~  ensure that ?nv master the commissioner appoints is

both impartial and qualified.

Proposed b y : FRWR Work Group

Amendment: Move the following sentence, "Any state agency may
assert a water right on behalf of the state in the
adjudication," from Section 46.15.165(f) to a new 
subsection (e) and reletter the following 
subsections.

Rationale: This sentence appears to be out of place and is
’ clearer and more logically placed as a new subsection

(e).

Proposed by: FFWR Work Group

Amendment: In subsection (i), change the word "shall" to the
word "may."

Rationale: Allows the Commissioner discretion to take this
~  action.

Proposed by: FRWR Work Group
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Section 46. 

Amendment:

Rationale:

Proposed by 

Amendment:

Rationale:

Proposed by

Section 46.

Amendment:

Rationale:

i.166

In Section 46.15.166(c), delete the word "initially." 
Delete the phrase "a designee of the Commissioner as" 
and substitute the phrase "an impartial qualified 
person as."

"Initially" is an unnecessary word. Changing the 
phrase allows the court to appoint a person of its 
choice as master, rather than being limited by the 
Cormissioner, and requires that the appointed master 
be impartial.

FRWR Work Group

Also in subsection (c), delete the sentence "the 
master may be an employee of the state" and 
substitute "Employment by a federal, state, or local 
governmental agency does not disqualify a person frcm 
being appointed a master under this subsection if in 
the opinion of the court the person is otherwise 
impartial and qualified to act as master."

This broadens the pool of possible masters, and 
requires that any master is both impartial and 
qualified.

FRWR Work Group

i.168

In Section 46.15.168(c), delete the words "with a 
private person or the federal government."

That arbitration is entered into with a person is 
understood and "person" is already defined in AS 
46.15.260(8) and includes private persons and the 
federal government; therefore, these words are 
redundent and unncessary.

Proposed by: FRWR Work Group
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Amendment: 

Rationale: 

Proposed by

Section 46.
Amendment:

Rationale:

Proposed by

Section 46.

Amendment:

Rationale:

In subsection (d) of Section 46.15.168, delete the word 
"federal."

This will broaden the phrase to include both federal and 
state court decrees.

FRWR Work Group

>.169

Rewrite this section as follows: "Nothing in AS 46.15 
represents a commitment by the State of Alaska to any 
specific federal reserved water right."

Federal agencies have commented that the wording in 
proposed Section 46.15.169 suggests that the State of 
Alaska believes that federal reserved water rights do not 
exist. The new proposed language clarifies the meaning 
that the state has made no ccrrmitment to any federal 
reserved water rights for any specific federal land 
reservations.

FFWR Work Group

>•256

In Section 46.15.256(3), change "an" to "a", delete 
"administrative", and after the word "subpoena" add "or 
subpoena duces tecum."

This will make the language concerning subpoenas 
consistent with other state agencies' statutes.

Proposed by: Assistant Attorney General Mike Frank
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Senator Halford's comments along with those of the state and federal 
resource agencies are very useful and wa support these proposed 
changes. Due to the critical need for this legislation, we urge your 
continued support for this bill.

Sincerely,

Esther C. Wunnicke 
Commissioner

cc: Senator Jan Faiks
Senator Jim Sackett
Senator Fat Rodey
Senator Rick Halford 
House Resources Committee
M o l ly  McCammon
Jim Ayers



that even i f  SFC fu nd in g  is  resc inded in  the I n t e r i o r  b i l l ,  the P res ident is  
l i k e l y  to veto the b i l l  because i t  exceeds the FY-86 budget ta r g e t .  ( 'W a l l  Street 
J o u rn a l ,"  Dec. 6; " In s ide  Energy/w ith Fede ra l Lands," Dec. 2)

S y n t h e t ic  F u e ls  Notes.

On November 19, The Syn th t ic  F ue ls  Corp. took a s e r ie s  o f a c t io n s  to r e s o lv e  
the sta tus  o f  a l l  p ro je c ts  pend ing  be fo re  the  SFC. In  i t s  c o n s id e ra t io n  o f  the 
rem a in ing  T h ird  G ene ia l S o l i c i t a t i o n  p ro je c ts  in  the West, the SFC Board o f 
D ire c to rs  set a December 13 d e a d l in e  fo r  the Paraho-Ute p ro je c t  in  Utah to submit 
a d d i t io n a l  in fo rm a t io n  on a proposed scaled-down p ro je c t  p roduc ing  4,500 b a r r e ls  
o f sha.le o i l  per day. The board re ce iv ed  a b r i e f i n g  on the s ta tus  o f  the Seep 
R idge p ro je c t  (Utah) and d ire c te d  the s t a f f  to r e s o lv e  a l l  o u ts tand in g  issues  w ith  
regard  to the p ro je c t  by the next board meet ing . The board was a ls o  b r ie fe d  on 
two p ro po sa ls  fo r  down-s iz ing  the C a thed ra l B lu f f s  o i l  s h a le  p ro je c t  in  Co lo rado . 
For western p ro je c ts  in  the SFC's Fourth G ene ra l S o l i c i t a t i o n ,  the board d ire c te d  
that n e g o t ia t io n s  on key f i n a n c i a l  terms be completed fo r  the Utah Methanol 
p ro je c t  by January 31, 1986. F i n a l l y ,  f o r  p ro je c ts  in  the Co rpo ra t ion 's  Tar Sands 
S o l i c i t a t i o n ,  the s t a f f  reported  tha t the PR Sp r ings  and Sunnyside p ro je c ts  in  
Utah appear to meet the q u a l i f i c a t i o n  c r i t e r i a  o f  the s o l i c i t a t i o n  and are 
r e l a t i v e l y  equa l when compared a g a in s t  the s o l i c i t a t i o n ' s  ran k in g  c r i t e r i a .

O c c id e n t a l  O i l  S h a le  Inc . has now f i l e d  two fund in g  p ro po sa ls  w ith  the SFC 
fo r  "down-sized" deve lopments . Both p ro p o s a ls  c a l l  fo r  u s in g  O cc id en ta ls  m od if ie d  
in - s i t u  method o f r e t o r t in g  s h a le .  ("Rocky Mountain News," Dec. 6)

The Great P la in s  c o a l  g a s i f i c a t i o n  p la n t  i s  in  danger o f  s l i p p i n g  in t o  the 
red soon as a r e s u l t  o f  a second p i p e l i n e  r e fu s i r  j  to pay the contract p r ic e  fo r  
the gas . Tennessee Gas P ip e l i n e  Co. r e c e n t ly  jo in e d  N a tu ra l Gas P ip e l i n e  Co. in  
r e fu s in g  to pay the h ig h e r  p r ic e .  In  l i g h t  o f  the former sponsors' a c t io n s ,  DOE 
o f f i c i a l s  l a s t  week presented Energy Secre ta ry  John Herr in g ton  w ith  op t io ns  fo r  
c o n t in u in g  o pe ra t io n  o f the p l a n t ,  an o f f i c i a l  s a id .  None o f  the op t io ns  c a l l  fo r  
s h u t t in g  down the p la n t  soon, the o f f i c i a l  added. That w i l l  not be done as lo n g  
as l i t i g a t i o n  over the v a l i d i t y  o f  the gas con trac ts  ensues, he s a id .  ANG Coal 
G a s i f ic a t io n  Co. which runs the p la n t  fo r  DOE, i s  e x p lo r in g  ways o f d i v e r s i f y i n g  
the c o a l g a s i f i c a t i o n  o pe ra t io n  to inc rease  i t s  revenues. ANG is  s tudy in g  two 
o p t io n s :  d e v e lo p in g  and m arket ing  a d d i t i o n a l  byproducts and/or r e c o n f ig u r in g  the 
p la n t  to produce other l i q u i d  products . (" In s id e  Energy/with F ede ra l Lands," Nov. 
25)

Judge Supports F e de ra l Reserve Water R ig h ts  i n  W i ld e rn e ss  Areas

A U.S. ^DisET lcL  CoutL judge  iu  Co lor-ado~ha.cL. r.ii.1.ed ■hhafe-'*1federal rese rve  water 
r i g h t s  do ex is t"  in  24 w i ld e rn e s s  areas in  Co lo rado  that are in  n a t io n a l  fo re s ts .  
Under the r u l i n g ,  p o t e n t i a l  water p ro je c ts  to d iv e r t  water to c i t i e s  c o u ld  not be 
b u i l t  upstream from a w i ld e rn e s s  area s ince  th a t  would rob w i ld e rn e s s  areas o f 
water and wou ld  d e p r iv e  t h is  and fu tu re  g ene ra t io n s  o f  Americans "the endu r ing  
resources o f  the w i ld e rn e s s ,"  Judge John L. Kane, J r .  wrote . The S ie r r a  C lub  had 
f i l e d  s u i t  a s k in g  tha t the f e d e r a l  government be fo rced to asse rt  water r ig h t s  fo r  
w i ld e rn e s s  areas in  Co lo rado  Water Court . D i s t r i c t  Court Judge John Kane agreed 
w ith  the S ie r r a  C lub  that when Congress passed the 1964 W ild e rn e ss  Act, i t  
in tended to c rea te  a fe d e r a l  rese rve  water r i g h t  to p ro tec t the p r i s t i n e  nature  o f 

la nds  des igna ted  as w i ld e rn e s s  a reas .
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In  h is  d e c is io n ,  Judge Kane sa id  that f e d e ra l  o f f i c i a l s  were not re qu ire d  by 
law  to f i l e  fo r  water r i g h t s ,  though they cou ld  have done so to p ro tec t  the 
r i g h t s .  But he noted he was dismayed at the (J.S. Forest S e rv ic e 's  "benign neg lec t  
o f  t h is  issue  o f f e d e r a l  rese rved  water r ig h ts "  and he c a l l e d  fo r  f e d e r a l  
o f f i c i a l s  to present a p la n  to "comply w ith  t h e i r  s ta tu to ry  duty to p ro tec t
w i ld e rn e s s  water resources" to him by A p r i l  1.

The la w s u i t  was opposed by the s ta te ,  the c i t y  o f  Denver, the C o lo rado  Water 
Congress, a s ta te  a s s o c ia t io n  o f  farm , i n d u s t r i a l  and m u n ic ip a l water u se rs , and 
the Mountain S tates L ega l Foundation . I t  appears l i k e l y  the judge 's  d e c is io n  w i l l
be appea led . Gregg Hobbs, a t to rney  fo r  the Water Congress s a id ,  tha t  s ince  the
d e c is io n  i s  the f i r s t  o f  i t s  k in d ,  "we ought to see what the a p p e l l a t e  cou rts  
th in k  about the law ." He la b e le d  the d e c is io n  fa r- re ac h in g  and added "Congress 
i s  go in g  to have to lo o k  at i t s  im p l ic a t io n s  in  d e s ig n a t in g  a d d i t i o n a l  w i ld e rn e s s  
in  Co lo rado . The w i ld e rn e s s  areas c ou ld  in t e r f e r e  w ith  fu tu re  deve lopment that 
m ight be needed in  the state ."

Sen. W i l l i a m  Armstrong (R-CO) s a id  that he and other western congressmen 
in tend  to s t a l l  the d e s ig n a t io n  o f  any new western w i ld e rn e s s  areas u n le s s  they 
can o ve rtu rn  th rough l e g i s l a t i o n  the judge 's  r u l i n g .  Armstrong s a id  he i s  
con f id en t  that no more Co lo rado  w i ld e rn e s s  areas w i l l  be created as lo n g  as the 
r u l i n g  stands . Sen. M a lco lm  W a l lo p  (R-WY), chairman of the Senate committee w ith  
j u r i s d i c t i o n  ove r  w i ld e rn e s s  areas has s a id  tha t he in tends to h o ld  up w i ld e rn e s s  
d e s ig n a t io n  fo r  more than 20 m i l l i o n  acres of western lands  under s tudy  by the 
Bureau of Land Management u n t i l  the water r i g h t s  issue i s  s e t t l e d .  Other 
congressmen, however, c a l l e d  fo r  n e g o t ia t io n s  between e n v ir o n m e n t a l is t s  and water 
p ro v id e rs  to r e s o lv e  the matter . ("Denver Post," Nov. 27; "Rocky Mounta in  News," 
Dec. 6)

P u b l i c  L a n d s  N o t e s . . .

A fe d e ra l  court in  Wash ington , D.C. t e m p o ra r i ly  e n jo in ed  the Department o f 
the I n t e r i o r  from c a r r y in g  out a c t i v i t i e s  to open up over 170 m i l l i o n  acres o f 
f e d e r a l  la n d s ,  m o s t ly  in  the West, to m in in g  and m i n e r a l  e x p l o r a t i o n  and  o t h e r  
d e v e l o p m e n t .  Env iro nm en ta l groups had sued the I n t e r i o r  Department over i t s  
proposed a c t i v i t i e s ,  s a y in g  tha t  re q u ire d  la n d  use p la n s  had not been prepared  fo r  
the la n d s .  ("W a l l  S t ree t  J o u rn a l ,"  Dec. 5)

CONSERVATION AND RENEWABLE RESOURCES 

R e n e w a b le  R e s o u r c e s  N o t e s . .

P la n n in g  has begun fo r  the American S o la r  Energy Soc ie ty 's  11th N a t io n a l  
P a s s i v e  S o l a r  C o n f e r e n c e  to be h e ld  t h is  summer. The conference w i l l  be h e ld  on 
June 8 through 14, 1986 in  B ou lde r ,  CO. ASES has issued a c a l l  f o r  papers and is  
e s p e c i a l l y  in te re s te d  in  papers d e a l in g  w ith  the government r o le  in  s o l a r  energy 
deve lopment. Peop le  in te re s te d  in  s u bm it t in g  a paper shou ld  subm it an abs trac t  to 
the ASES o f f i c e  be fo re  January 15. For more in fo rm a t io n  contact the ASES o f f ic e  
at (303) 443-3130 or c a l l  Pamm McFadden at (303) 443-4308.

W ith momentum s t i l l  beh ind  them, the S o la r  Energy In d u s t r ie s  A ssoc ia t io n  is  
a t tem pt in g  to get f a v o r a b le  c l a r i f i c a t i o n  in  the Committee repo rt  on the Ways and 
Means tax reform package. R ecen t ly  the commiti.ee voted to extend the s o l a r  t a x  
c r e d i t s  at reduced ra tes  over a three year p e r io d .  SEIA wants to make i t  c le a r  
tha t the e x tens ion  in c lu d e s  p h o t o v o l t a ic s .  Moreover, ic  wants the repo rt  to
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WHAT A RE  WATER RIGHTS?
A water right is a property right for the use of surface and 
subsurface waters by the public as provided by the Alaska 
Water Use Act (Alaska Statutes 46.15). This water right 
allows specified amounts of water from particular water 
sources to be diverted, impounded and withdrawn for 
specified uses. When a water right is granted, it becomes  
attached to the land where the water is being used for as  
long as you use it. If the land is sold, the water right goes  
with the land to the new owner, unless it is separated from 
the land with the approval of the Department of Natural 
R e s o u r c e s .

HOW DO I  OBTAIN WATER RIGHTS?
Tb obtain water rights in Alaska you submit an Application 
for Water Rights to the Alaska Division of Land and Water 
Management. You are issued a permit to develop a water 
source and construct the means to use the water. Once you 
prove you are beneficially ucing the water, a certificate of  
appropriation is then issued. This is a legal document  
which conveys water rights once the water is being used. 
In Alaska, there are no automatic rights to ground water 
because of ownership of overlying land and there are no 
rights to surface waters because of ownership of adjoining 
or surrounding land. Use of water without a permit or 
certificate does not give the user defensible legal rights to 
the water, no matter how long the water use continues.

WHAT COSTS A RE INVOLVED?
lb  insure that the public is notified of the proposed water 
use. you are required to pay the cost of legal advertisement  
in at least one issue of a local news;, aper in the vicinity 
of the proposed appropriation. However, if the proposed use 
will not exceed 1,000 gallons of water per day in a single­
family domestic household there is no requirement to 
publish an advertisement. If there are more potential users 
than the source of water can supply, the Department may 
require legal advertisement of all types of water rights 
applicants.

WHY SHOULD I  APPLY FOR WATER 
RIGHTS?
1. If you have established water rights, you have a legal 

standing to assert those rights against conflicting uses 
of water with people who do not have water rights.

2. A person with established water lights has priority to 
the use of water over persons who later file for water 
rights from the same water source.

3. Anyone who constructs works for the taking of water (an 
appropriation), or uses a significant amount of water 
without a permit or certificate of appropriation is guilty 
of a misdemeanor. (Alaska Statutes 46.15.180)

A significant amount of water as defined by regulation 
[Alaska Administrative Code 11 AAC 93.970U4) | is the;

• use of 5.000 or more gallons of water in a day from a 
single source, or:

• the regular daily or recurring seasonal use of 500 or 
more gallons of water per day for 10 days or more per 
year from a single source, or:

• any water use that may affect the water rights of other  
users or the public interest.

4. By filing for water rights, you provide valuable informa­
tion about water use and consumption in Alaska. This  
is essential in estimating the present uses of water, 
predicting future withdrawals, protecting the rights of 
prior appropriators. and providing for proper manage­
ment for this important resource.

WHAT OTHER WATER RESOURCES 
PERM ITS MIGHT BE NEEDED FROM 
THE DEPARTMENT OF NATURAL 
RESOURCES?
A certificate of approval is required if you want to construct 
or modify a dam of 10 feet or more In height, or if the 
storage capacity exceeds 50 acre-feet. A separate applica­
tion form along with a sliding filing fee applies for various 
size dams as set forth in the regulations (11 AAC 93.200).

An application for reservation of water may be filed to 
maintain a specified flow or level of water in a water body 
at a specified point for specified times. By statute, an 
instream flow reservation can be made to ensure sufficient 
water is maintained for protection of fish and wildlife, 
recreation and park purposes, navigation or transportation 
purposes, and sanitary and water quality purposes.



HOW DO I  OBTAIN AUTHORIZATION 
FOR SHORT-TERM WATER USE?
Temporary authorization may be required for significant 
short-term water uses such as construction projects. This 
authorization does not establish a water right but may help 
avoid problems with fisheries or existing water right 
holders. Applications should be made In the form of a 
letter request to the Department with an associated map 
showing the location of the water take point and loe°.cion 
and amount of water use. ’ . .

• , ***-
Further information about water rights and copies of the application forms may be obtained from one of the following 
offices. Applications for water rights must be submitted to a Division of Land and Water Management regional office.

DEPARTMENT OF NATURAL RESOURCES 
D IV IS ION OF LAND AND WATER MANAGEMENT

SOUTHCENTRAL REGIONAL OFFICE 
Frontier Building 
3601 C Street, 10th Floor 
Pouch 7-005
Anchorage. Alaska 99510 
762-2277

Mat-Su Area Office 
Central Plaza, Suite 202 
Pouch 874008 
Wasilla, Alaska 99687 
376-4595

D IV IS ION OF FORESTRY

SOUTHEASTERN REGIONAL OFFICE 
400 Willoughby Avenue 
Suite 400
Juneau. Alaska 99801 
465-3400

NORTHERN REGIONAL OFFICE 
4420 Airport Way 
Fairbanks. Alaska 99701- 
479-2243

HAINES AREA OFFICE 
Room 6. Gateway Building 
Main Street 
Post Office Box 263 
Haines. Alaska 99827 
766-2120

KETCHIKAN AREA OFFICE 
318 NBA Building 
Post Office Box 5220 
Ketchikan. Alaska 99901 
225-3070

PETERSBURG AREA OFFICE 
Petersburg State Office Building 
215 Sing Lee Alley 
Box 1580
Petersburg. Alaska 99833 
722-3236

DELTA AREA OFFICE
Mile 267.5 Richardson Highway
Post Office Box 1149
Delta Junction. Alaska 99737
895-4225

TOK AREA OFFICE 
Mile 12'\1 Glenn Highway 
Post Office Box 10 
Tbk, Alaska 99780 
883-5134

SOUTHWEST (McGRATH) AREA OFFICE 
McGrath Airport 
Box 130
McGrath. Alaska 99627 
524-3010

KENAI PENINSULA AREA OFFICE 
Mile 92.5 Sterling Highway 
S.R.2. Box 107 
Soldotna, Alaska 99669 
262-7559

COPPER RIVER AREA OFFICE 
Mile 110 Richardson Highway 
Post Office Box 185 
Glennallen, Alaska 99588 
822-5534
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W HAT A R E  F E D E R A L  R E S E R V E D  
W A TER  R IG H TS?
• Federal reserved water rights are created when 

federal lands are withdrawn from entry (by Con­
gress or other lawful means) for federal use.

• Federal reserved water rights:

— apply to both instream and out-of-stream use
— may be created without actual diversion or 

beneficial use
— are not lost by non-use
— priority dates are established as the date the 

land is withdrawn for the primary purpose(s)
— are created for the minimal amount of water 

reasonably necessary to satisfy both existing 
and reasonable foreseeable future uses of 
water for the primary purpose(s) for which 
the land is withdrawn

• Water rights for secondary purposes must be 
obtained under state law, AS 46.15.

W HY A R E  F E D E R A L  R E S E R V E D  
W A TER  R IG H T S  IM PO RTA N T  
TO YOU?
• Water users in areas where there are federal 

land withdrawals should file for water rights 
with DNR in order to protect their use of water. 
If a basin wide adjudication is started for your 
river basin, you can then be assured of being 
included in the adjudication.

• Holders of water rights with priority dates 
established before the withdrawal of federal 
lands within a basin will have water rights 
senior to the federal government. Water users 
filing for water rights after the withdrawal of 
federal lands within a specific basin will have 
water rights with priority dates later than those 
of the federal government.

HOW A R E  F E D E R A L  R E S E R V E D  
W A TER  R IG H T S  A D JU D IC A TED ?
• Federal reserved water rights are a judicial crea­

tion. The United States Supreme Court first 
recognized federal reserved water rights in

Winters v. United States. 207 U.S. 564 (1908), 
an Indian reservation case. Since that time, 
court cases have extended the Winters Doctrine 
to other types of federal land withdrawals.

• Federal law, the McCarren Amendment (43 
U.S.C. 666), allows judicial adjudication of 
federal reserved water rights in state court.

• The McCarren Amendment requires that state 
court adjudications include all water rights in 
a river basin, including all claimed federal 
reserved water rights and state administered 
water rights.

W HY A R E  W E  CONCERNED 
ABOUT F E D E R A L  R E S E R V E D  
W A T ER  R IG H TS?
• Because federal reserved water rights are un­

quantified, DNR does not know how much water 
is needed or used for the primary purposes of 
federal land withdrawals in Alaska. Because the 
unappropriated water available from a water 
source and the amount of water reserved by a 
federal withdrawal is unknown, water resources 
cannot be effectively managed,

• Alaska’s growing population and development 
pressures have caused water supply and water 
rights conflicts in several areas of unquantified 
federal reserved water rights. Examples include 
Sitka's Indian River and Anchorage’s Ship 
Creek.

• For DNR to effectively manage and allocate the 
state's water and adjudicate water rights, it is 
necessary to have the federal reserved water 
rights in Alaska inventoried and quantified by 
the appropriate federal land management agen­
cies in cooperation with the State of Alaska. The 
state can then integrate federal reserved water 
rights with state administratively adjudicated 
water rights and manage water sources with 
greater certainty.

■ 000
*



HOW MUCH LAND IN  A LA S K A  
H AS F E D E R A L  R E S E R V E D  
W A TER  R IG H TS?
• Of the 367.7 million acres in Alaska, almost 49 

percent, or more than 178 million acres are 
reserved federal lands which may have federal 
reserved water rights:

These federal lands are made up of:

Military land - 2.5 million acres

National Forests * 23.2 million acres

BLM lands - 26.1 million acres

National Parks - 51 million acres

Fish and Wildlife Refuges * 76 million acres

For more information about federal reserved water rights and application forms for water rights, 
please call, write, or come to one of the following Offices:

D EPA R TM EN T  OF NATURAL RESO U RC ES  
D IV IS IO N  OF LAND  AND W A T ER  M A N A G EM EN T

SOUTHEASTERN REGIONAL OFFICE  
400 Willoughby Avenue 
Suite 400
Juneau, Alaska 99801 
465-3400

NORTHERN REGIONAL OFFICE  
4420 Airport Way 
Fairbanks, Alaska 99701 
479-2243

SOUTHCENTRAL REGIONAL OFFICE  
Frontier Building 
3601 C Street, 10th Floor 
Pouch 7-005
Anchorage, Alaska 99510 
561-2020

Mat-Su Area Office 
Century Plaza, Suite 202 
Pouch 874008 
Wasilla, Alaska 99510 
376-4595

D IV IS IO N  OF FO R EST R Y
HAINES AREA OFFICE 
Room 6, Gateway Building 
Main Street 
Post Office Box 263 
Haines, Alaska 99827 
766-2120

KETCHIKAN AREA OFFICE  
318 NBA Building 
Post Office Box 5220 
Ketchikan, Alaska 99901 
225-3070

PET ERSBU RG  AREA OFFICE  
Petersburg State Office Building 
215 Sing Lee Alley 
Box 1580
Petersburg, Alaska 99833 
722-3236

DELTA AREA OFFICE
Mile 267.5 Richardson Highway
Post Office Box 1149
Delta Junction, Alaska 99737
895-4225

TOK AREA OFFICE  
Mile 124.1 Glenn Highway 
Post Office Box 10 
Tok, Alaska 99780 
883-5134

SOUTHW EST (McGRATH) AREA OFFICE 
McGrath Airport 
Box 130
McGrath, Alaska 99627 
524-3010

KENAI PENINSULA AREA OFFICE 
Mile 92.5 Sterling Highway 
S.R. 2, Box 107 
Soldotna, Alaska 99669 
262-7559

COPPER RIVER AREA OFFICE  
Mile 110 Richardson Highway 
Post Office Box 185 
Glennallen, Alaska 99588 
822-5534
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W HAT A R E  R ESERV A T IO N S  OF 
W ATERS?
A reservation of water is a type of water right. The 
use of water within a stream, lake, or other surface 
water body may be reserved to maintain an adequate 
instream flow or level of water for specific activities, 
such as fish spawning or a river rafting enterprise. 
Water can be reserved for one or more permissible 
uses at a particular point or part of a stream or other 
waterbody, during a certain period of time. Under 
Alaska Statute 46.15.145. permissible instream uses 
include:

• Protection of fish and wildlife habitat, migration 
and propagation.

• Recreation and park purposes,
• Navigation and transportation purposes, and
• Sanitary and water quality purposes.

A reservation of water for one use may also serve as 
a reservation for another purpose. For example, a 
reservation for fish spawning may also benefit 
recreation.

Like out-of-stream water rights, a reservation of 
water is a property right. However, it cannot be 
abandoned, conveyed, transferred, assigned, or con­
verted to another use without the approval of the 
Department of Natural Resources.

WHO CAN APPLY  FO R  A  
RESERV A T IO N  OF W ATER?
Private individuals or organizat'nns as well as govern­
ment agencies may apply for a reservation of water 
for instream use. This is not a required permit, but 
rather an optional water right. Those who wish to 
divert, impound, or withdraw water from a surface 
or ground water source will continue to file for their 
water rights under Title 46 for obtaining diversionary 
water rights.

HOW CAN I  A PPLY  FO R  A
c f  w a t e r

• You can get an replication for Reservation of 
Water (Form 10-1151) at any Department of 
Natural Resources, Division of Land and Water

Management district office. Your application, 
however, must be submitted to the district office 
in the area where your proposed reservation of 
water will occur.

• Before submitting your application, you should 
talk with the district office people about the type 
of work or study needed to quantify the instream 
water use, and information needed in your 
application.

• When your application is complete and has been 
accepted, it will be reviewed to ascertain the need 
for the reservation of water, impacts on other water 
right holders, and the public interest. An assess­
ment will be made to determine if water is 
available for the reservation, and if the hydrologic 
and technical information in the application is 
accurate and adequate. Public notice of your 
application must be given.

• Certificates of reservation, when issued, will be 
granted to the applicant. Conditions may be 
placed on certificates.

• Certificates of reservation must be reviewed by the 
Division of Land and Water Management every ten 
years, but can be reviewed in less than ten years 
if changed conditions warrant a review.

W HAT COSTS A R E  INVOLVED?
• The Application for Reservation of Water should 

be accompanied by the appropriate filing fee as set 
forth in the fee schedule of the Department of 
Natural Resources.

• You will be required to pay the cost of a legal adver­
tisement to notify the public of your proposed 
reservation of water.

• If a certificate is issued, you may be required to 
install and maintain measuring devices, such as 
stream gages, weirs, or staff gages, and monitor 
and report on the instream flow or level of water.

• You may also be responsible for additional data 
collection or analysis during the certificate review 
period.



W HY SHOULD I  A PPLY  FO R  A  
R ESER V A T IO N  OF W ATER?
You should apply if you want to ensure that the level 
or flow of water in a stream or lake that you need for 
your purposes will be available when and where you 
need it, and will not be appropriated or diverted for 
another use.

If you have an established instream water right, you 
have priority use of that water over people who file 
later for water rights as well as legal standing in case 
of conflicting uses of water by those without a water 
right.

W HAT O TH ER  W ATER  R ESO U R C ES  
P E R M IT S  MIGHT BE  N EED E D  FRO M  
TH E  D EPA RTM EN T  OF NATURAL 
RESO U RC ES?
A permit or certificate of appropriation is required 
for diverting, impounding, or withdrawing water for 
use from a water body or ground water source.

A certificate of approval is required if you want to con­
struct or modify a dam ten feet or more in height, 
or if the storage capacity is 50 acre-feet or more. A 
separate application form along with a sliding filing 
fee applies for various size dams as set forth in regula­
tions (11 AAC 93.200).

Further information about reservations of water for instream uses and application forms may be obtained 
from the following offices:

D EPA R TM EN T  OF NATURAL RESO U RC ES  
D IV IS ION OF LAND AND W ATER MANAGEMENT

SOUTHEASTERN REGIONAL OFFICE 
400 Willoughby Avenue 
Pouch MA
Juneau. Alaska 99811 
465-3400

NORTHERN REGIONAL OFFICE 
4420 Airport Way 
Fairbanks. Alaska 99701 
479-2243

SOUTHCENTRAL REGIONAL OFFICE 
3601 C Street. 10th Floor 
Pouch 7-005
Anchorage, Alaska 99510 
276-2653

a  Mat-Su Area Office 
Century Plaza. Suite 202 
Pouch 874008 
Wasilla. Alaska 99510 
376-4595
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F i s c a l  n o t e  b a c k g r o u n d  
for SB 150

The D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s u b m i t t e d  a z e r o  f i s c a l  
n o t e  for S B  150 b e c a u s e  t h e r e  is n o  s c h e d u l e d  or  a n t i c i p a t e d  
b a s i n w i d e  w a t e r  r i g h t s  a d j u d i c a t i o n  a c t i v i t y  d u r i n g  the n e x t  
five y e a r s .  T h i s  has b e e n  a m e n d e d  t o  s h o w  t h a t  t h e r e  m a y  b e  
c o s t s  in f u t u r e  y e a r s  ( b e yond y e a r  two) i f  the D e p a r t m e n t  
e n t e r s  i n t o  a n  a d j u d i c a t i o n  t h a t  is n o t  c u r r e n t l y  a n t i c i p a­
ted. If a d j u d i c a t i o n s  b e c o m e  n e c e s s a r y ,  t h e  D e p a r t m e n t  w i l l  
s u b m i t  s u c h  p r o j e c t  b u d g e t  r e q u e s t s  as a r e  n e e d e d  to 
a d j u d i c a t e  e a c h  w a t e r  r i g h t s  p r o j e c t .

W e  a r e  a b l e  to p r o j e c t  t h e  c o s t s  of  a t y p i c a l  a d j u d i c a t i o n  
f r o m  w o r k  t h a t  has t a k e n  p l a c e  to  d a t e  on I n d i a n  R i v e r  
(Sitka) w a t e r  rights. T h e  c o s t s  o f  a n o n b i n d i n g  p r e l i m i n a r y  
a d j u d i c a t i o n  a t  I n d i a n  R i v e r  are i n c l u d e d  i n  o u r  F Y  87 
b u d g e t  s u b m i t t a l  (pp. 0 0 0 5 4 8 - 0 0 0 5 4 9 ,  0 0 0 5 5 3 - 0 0 0 5 5 5 ) .  T h e  
t o t a l  c o s t  for th i s  a d j u d i c a t i o n  a c t i o n  is e s t i m a t e d  at 
a b o u t  $8 , 0 0 0  p e r  y e a r  o v e r  a t h r e e - y e a r  p e r i o d .

W i t h o u t  t h i s  l e g i s l a t i o n ,  t h e  D e p a r t m e n t  a n d  the D e p a r t m e n t  
of L a w  m a y  fa c e  m u c h  h i g h e r  c o s t s  if c o m p l a i n a n t s ,  i n c l u d i n g  
f e d e r a l  a g e n c i e s ,  a t t e m p t  to r e s o l v e  w a t e r  r i g h t s  i s s u e s  in 
the c o u r t s .  T h e  l e g i s l a t i o n  w i l l  set up  a c l e a r  a d m i n i s t r a­
tiv e  s y s t e m  c e r t a i n  to b e  m o r e  c o s t - e f f e c t i v e  a n d  e f f i c i e n t  
t h a n  c o u r t  r e s o l u t i o n  o f  w a t e r  r i g h t s  issues. In o t h e r  
s t a t e s  l a c k i n g  an a d m i n i s t r a t i v e  p r o c e d u r e  the c o s t s  of  
c o u r t  a d j u d i c a t i o n s  h a v e  b e e n  high. F o r  i n s t a n c e  W y o m i n g ' s  
B i g  H o r n  a d j u d i c a t i o n  o f  n o n - I n d i a n  c l a i m s  c o s t  t h a t  s t a t e 
$ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0  w h e n  it w a s  n e g o t i a t e d  a n d  s e t t l e d  b e f o r e  
the t r i a l  date; c o u r t  a d j u d i c a t i o n  o f  the I n d i a n  c l a i m s  c o s t  
the s t a t e  an e s t i m a t e d  $ 6 , 0 0 0 , 0 0 0 .

A n  e x a m p l e  o f  a p o s s i b l e  a r e a  for a l a r g e  a d m i n i s t r a t i v e  
b a s i n w i d e  a d j u d i c a t i o n  in  A l a s x a  is the A n c h o r a g e  L o w e r  
H i l l s i d e  area, e n c o m p a s s i n g  a b o u t  16.5 s q u a r e  m i l e s  w i t h  
a b o u t  2,250 e x i s t i n g  o r  e x p e c t e d  g r o u n d w a t e r  a p p l i c a t i o n s .
To a d j u d i c a t e  c l a i m s  in t h i s  a r e a  w o u l d  t a k e  a p p r o x i m a t e l y  
t h r e e  y e a r s  a n d  w o u l d  b e  e x p e c t e d  to c o s t  $ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0 .
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OFFICE OF ADMINISTRATIVE DIRECTOR

KARLA L. FORSYTHE 
Ger.aral Counsel

303 K Street 
Anchorage, AK 99501

February 6, 1986

Pat Rodey, chair 
Senate Judiciary Committee 
P. 0. Box V 
Juneau AK 99811

Dear Senator Rodey:

I am writing with regard to CS for Senate Bill 150, which makes 
miscellaneous amendments to the Alaska Water Use Act and also establishes 
procedures for adjudication of v:ater rights.

Section 46.15.166(b) of this bill provides that "venue is proper in a 
complaint filed under (a) of this section if the complaint is filed in a 
judicial district in which all or part of the hydrologic regime is 
located."

The 1985 legislature amended AS 22.10.030 to provide that venue for all 
actions shall be set under rules established by the supreme court. As a 
result, it appears that determination of proper venue in water rights cases 
should be set forth in court rules.

I am circulating a copy of this legislation to the presiding judges for any 
additional comments of a procedural nature, which I will in turn forward to 
the committee's attention.

Thank you for the opportunity to comment on this legislation.

Sincerely

Karla L. Forsythe 
General Counsel

KF/kl

cc: Arthur H. Snowden, II
Mike Frank, Asst. AG Anchorage
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BILL SHEFFIELD, GOVERNOR

W E P A K T M E M  O F  N A T U R A L  R E S O U R C E S POUCHM
JUNEAU, ALASKA 99811 
PHONE: 907-465-2400

O F F I C E  O F  T H E  C O M M I S S I O N E R

F e b r u a r y  17, 1986

The H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

i:.t: SB 150, B a s i n - w i d e  A d j u d i c a t i o n  of W a t e r  R i g h t s

D e a r  S e n a t o r  S t u r g u l e w s k i :

A t  the J a n u a r y  27, 1986 h e a r i n g  on S e n a t e  B i l l  150, s e v e r a l  
q u e s t i o n s  w e r e  r a i s e d  t o  w h i c h  w e  w o u l d  like to res p o n d .
S c o t t  H a s k i n s ,  a m i n e r  s p e a k i n g  fr o m  the F a i r b a n k s  t e l e c o n­
ference, s t a t e d  t h a t  he has e n c o u n t e r e d  p r o b l e m s  in g e t t i n g  
h is w a t e r  r i g h t s  f r o m  DNR. We r e s e a r c h e d  his cases, and 
l o c a t e d  t h r e e  w a t e r  r i g h t s  for w h i c h  he a p p l i e d  for lode 
m i n i n g  c l a i m s  v/hich he l e a s e d  f r o m  P l a c i d  Oil C o m p a n y .  The 
c a s e  f i l e s  i n d i c a t e d  t h a t  o u r  N o r t h e r n  R e g i o n a l  O f f i c e  
a t t e m p t e d  '-o c o n t a c t  Mr. H a s k i n s  by p h o n e  a n d  by m a i l  
s e v e r a l  t i m e s  at the l i s t e d  p h o n e  n u m b e r  and a d d r e s s  in 
o r d e r  to o b t a i n  a d d i t i o n a l  i n f o r m a t i o n  a n d  to p r o v i d e  p u b l i c  
n e w s p a p e r  n o t i c e  as r e q u i r e d  by AS 4 6 . 1 5 . 1 3 3 .  The r e g i o n a l  
o f f i c e  w a s  u n a b l e  to g e t  a r e s p o n s e  f r o m  Mr. H a s k i n s ,  so 
t h e y  a t t e m p t e d  to r e a c h  h i m  t h r o u g h  P l a c i d  O i l  C o m p a n y ,  b u t  
a g a i n  r e c e i v e d  no r e s p o n s e .  The r e g i o n a l  o f f i c e  s u b s e­
q u e n t l y  c l o s e d  the c a s e  f i l e s  b e c a u s e  a d j u d i c a t i o n  c o u l d  not 
p r o c e e d .  We d i d  n o t  l o c a t e  any o t h e r  w a t e r  r i g h t s  f i l e d  by 
Mr. S c o t t  H a skins.

As a f o l l o w - u p ,  y o u  a s k e d  for an a n a l y s i s  of p e r m i t s  and 
c e r t i f i c a t e s  i s s u e d  to p l a c e r  m i n e r s .  It n o r m a l l y  t a k e s  
s e v e r a l  m o n t h s  to i s s u e  a w a t e r  r i g h t s  p e r m i t  for a m i n i n g  
o p e r a t i o n .  T h i s  t i m e  p e r i o d  a s s u m e s  the o p e r a t i o n  is f a i r l y  
r o u t i n e  a n d  i n c l u d e s  t h e  t i m e  for i n t e r - a g e n c y  and p u b l i c  
n o t i c e  and c o m m e n t  as r e q u i r e d  by AS  4 6 . 1 5 . 1 3 3 .  A t  the 
p r e s e n t  t i m e  D N R  has i s s u e d  960 p e r m i t s  a n d  254 c e r t i f i c a t e s  
for p l a c e r  m i n ing.

O n  a d i f f e r e n t  q u e s t i o n ,  S e n a t o r  F a h r e n k a m p  a s k e d  w h e t h e r  w e  
h a v e  d r a f t e d  r e g u l a t i o n s  to i m p l e m e n t  SB 150. As v/e r e s p o n d e d  
at the h e a r i n g ,  r e g u l a t i o n s  h a v e  not b e e n  d r afted. R e g u l a­
ti o n s  a r e  n o r m a l l y  d r a f t e d  a f t e r  a b i l l  is e n a c t e d  so t h a t
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the a d m i n i s t e r i n g  a g e n c y  k n o w s  w h a t  the f i nal l a n g u a g e  of 
the b i l l  is. T o  do o t h e r w i s e  w o u l d  r e q u i r e  c o n s t a n t  
r e v i s i o n s  o f  d r a f t  r e g u l a t i o n s  as the b i l l  m a k e s  its w a y  
t h r o u g h  the L e g i s l a t u r e .  It s h o u l d  be n o t e d  t h a t  all 
l e g i s l a t o r s  h a v e  the o p p o r t u n i t y  t o  r e v i e w  and c o m m e n t  o n  
r e g u l a t i o n s  d u r i n g  the p u b l i c  r e v i e w  p r o c e s s .  I w i l l  ask 
the D i v i s i o n  of L a n d  and W a t e r  M a n a g e m e n t  to a n a l y z e  the 
b i l l  and i d e n t i f y  a r e a s  w h e r e  r e g u l a t i o n s  w o u l d  be n e c e s s a r y  
for i m p l e m e n t a t i o n  o f  the statute.

Fin a l l y ,  S e n a t o r  C o g h i l l  a s k e d  for an e x p l a n a t i o n  of 
" r e b u t t a b l e  p r e s u m p t i o n . "  T h i s  m e a n s  t h a t  a f t e r  the s t a t e  
p r o v e s  t h a t  an a p p r o p r i a t i o n  has b e e n  a b a n d o n e d  for five 
s u c c e s s i v e  y e a r s  u n d e r  AS 4 6 . 1 5 . 1 4 0 ( b ) ,  t h e r e  is a p r e s u m p­
tion th a t  the a p p r o p r i a t i o n  has b e e n  a b a n d o n e d  or f o r f e i t e d  
and the b u r d e n  of p r o o f  s h i f t s  to the c e r t i f i c a t e  h o l d e r  to 
r e b u t  or d i s p r o v e  this p r e s u m p t i o n .

I h o p e  this a n s w e r s  all the q u e s t i o n s  r a i s e d  at the h earing. 
If we  can be of f u r t h e r  a s s i s t a n c e ,  p l e a s e  c o n t a c t  us.

S i n c e r e l y ,

E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r

cc: S e n a t o r  F a h r e n k a m p
S e n a t o r  C o g h i l l  
S e n a t o r  E l i a s o n  
S e n a t o r  V i c  F i s c h e r  
S e n a t o r  H a l f o r d  
S e n a t o r  Z h a r o f f
T o m  H a w k i n s ,  D i r e c t o r ,  D i v i s i o n  of 

L a n d  a n d  W a t e r  M a n a g e m e n t  
M i k e  Frank, D e p a r t m e n t  of  L a w
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F i s c a l  n o t e  b a c k g r o u n d  
for SB 150

T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s u b m i t t e d  a z e r o  f i s c a l  
no t e  for SB 150 b e c a u s e  t h e r e  is n o  s c h e d u l e d  o r  a n t i c i p a t e d  
b a s i n w i d e  w a t e r  r i g h t s  a d j u d i c a t i o n  a c t i v i t y  d u r i n g  t h e  n e x t  
five y e a r s .  T h i s  has b e e n  a m e n d e d  to s h o w  t h a t  t h e r e  m a y  be 
c o s t s  in f u t u r e  y e a r s  (beyond y e a r  two) if the D e p a r t m e n t  
e n t e r s  in t o  a n  a d j u d i c a t i o n  t h a t  is n o t  c u r r e n t l y  a n t i c i p a­
ted. If a d j u d i c a t i o n s  b e c o m e  n e c e s s a r y ,  the D e p a r t m e n t  w i l l  
s u b m i t  s u c h  p r o j e c t  b u d g e t  r e q u e s t s  as are n e e d e d  to 
a d j u d i c a t e  e a c h  w a t e r  r i g h t s  p r o j e c t .

W e  are ab l e  to p r o j e c t  the c o s t s  of  a t y p i c a l  a d j u d i c a t i o n  
f r o m  w o r k  th a t  h a s  t a k e n  p l a c e  to d a t e  o n  I n d i a n  R i v e r  
(Sitka) w a t e r  rights. T h e  c o s t s  o f  a n o n b i n d i n g  p r e l i m i n a r y  
a d j u d i c a t i o n  at I n d i a n  R i v e r  are i n c l u d e d  in o u r  F Y  87 
b u d g e t  s u b m i t t a l  (pp. 0 0 0 5 4 8 - 0 0 0 5 4 9 ,  0 0 0 5 5 3 - 0 0 0 5 5 5 ) .  T h e  
t o t a l  c o s t  for t h i s  a d j u d i c a t i o n  a c t i o n  is e s t i m a t e d  at 
a b o u t  $ 8 , 0 0 0  p e r  y e a r  o v e r  a t h r e e - y e a r  p e r iod.

W i t h o u t  t h i s  l e g i s l a t i o n ,  the D e p a r t m e n t  a n d  the D e p a r t m e n t  
of L a w  m a y  fa c e  m u c h  h i g h e r  c o s t s  if c o m p l a i n a n t s ,  i n c l u d i n g  
f e d e r a l  a g e n c i e s ,  a t t e m p t  to r e s o l v e  w a t e r  r i g h t s  i s s u e s  in 
the c o u rts. T h e  l e g i s l a t i o n  w i l l  set up a c l e a r  a d m i n i s t r a­
tiv e  s y s t e m  c e r t a i n  to b e  m o r e  c o s t - e f f e c t i v e  a n d  e f f i c i e n t  
t h a n  c o u r t  r e s o l u t i o n  o f  w a t e r  r i g h t s  issues. In o t h e r  
st a t e s  l a c k i n g  an a d m i n i s t r a t i v e  p r o c e d u r e  the c o s t s  of 
c o u r t  a d j u d i c a t i o n s  h a v e  b e e n  high. F o r  i n s t a n c e  W y o m i n g ' s  
B i g  H o r n  a d j u d i c a t i o n  of n o n - I n d i a n  c l a i m s  c o s t  th a t  s t ate 
$ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0  w h e n  it w a s  n e g o t i a t e d  and s e t t l e d  b e f o r e  
the t r i a l  date; c o u r t  a d j u d i c a t i o n  o f  the I n d i a n  c l a i m s  c o s t  
the s t a t e  an e s t i m a t e d  $ 6 , 0 0 0 , 0 0 0 .

A n  e x a m p l e  o f  a p o s s i b l e  a r e a  for a l a rge a d m i n i s t r a t i v e  
b a s i n w i d e  a d j u d i c a t i o n  in A l a s k a  is the A n c h o r a g e  L o w e r  
H i l l s i d e  area, e n c o m p a s s i n g  a b o u t  16.5 s q u a r e  m i l e s  w i t h  
a b o u t  2,250 e x i s t i n g  or  e x p e c t e d  g r o u n d w a t e r  a p p l i c a t i o n s .
To a d j u d i c a t e  c l a i m s  in t h i s  a r e a  w o u l d  t a k e  a p p r o x i m a t e l y  
t h r e e  y e a r s  and w o u l d  b e  e x p e c t e d  to c o s t  $ 5 0 0 , 0 0 0 - 7 0 0 , 0 0 0 .
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I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 150 (Reso u r c e s )

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  m a k i n g  m i s c e l l a n e o u s  a m e n d m e n t s  to the A l a s k a

W a t e r  U s e  A c t  (AS 46.15); e s t a b l i s h i n g  p r o c e d u r e s  for 

a d m i n i s t r a t i v e  and j u d i c i a l  a d j u d i c a t i o n  of w a t e r  

r i g h t s  u n d e r  that Act; a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  

d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 6 . 1 5 . 0 4 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to

read:

(d) T h e  c o m m i s s i o n e r ' s  i s s u a n c e  of a p e r m i t  u n d e r  A S  4 6 . 1 5 . 0 8 0  

or of a c e r t i f i c a t e  u n d e r  A S  4 6 . 1 5 . 0 6 5  or 4 6 . 1 5 . 1 2 0  does n o t  r e p r e s e n t  

a g u a r a n t e e  b y  the s t a t e  to the p e r m i t t e e  or c e r t i f i c a t e  h o l d e r  that 

w a t e r  w i l l  b e  a v a i l a b l e  f o r  a p p r o p r i a t i o n  at a c e r t a i n  v o l u m e ,  q u a l i­

ty, a r t e s i a n  p r e s s u r e ,  o r  cost. T h i s  s u b s e c t i o n  do e s  not, h o w e v e r ,  

a l t e r  the r i g h t  a p e r m i t t e e  or c e r t i f i c a t e  h o l d e r  m a y  h a v e  a g a i n s t  a 

l a t e r  a p p r o p r i a t o r , i n c l u d i n g  a g o v e r n m e n t  agency.

* Sec. 2. AS 4 6 . J 5 . 0 6 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(f) T h e  a d j u d i c a t i o n  p r o c e s s  for a d e c l a r a t i o n  f i l e d  u n d e r  (a) 

of this s e c t i o n  that is p e n d i n g  b e f o r e  the c o m m i s s i o n e r  on  t h e  e f f e c­

ti v e  d a t e  o f  this A c t  c o n t i n u e s  u n d e r  the p r o c e d u r e s  set o u t  in this 

s e c t i o n  u n t i l  the c o m m i s s i o n e r  f i n a l l y  d e t e r m i n e s  w h e t h e r  the d e c l a r­

ant  is e n t i t l e d  to a c e r t i f i c a t e .  If a c e r t i f i c a t e  is i s s u e d  u n d e r  

this se c t i o n ,  t h e  c e r t i f i c a t e  h o l d e r  m a y  b e  i n c l u d e d  as a p a r t i c i p a n t  

in an a d j u d i c a t i o n  u n d e r  A S  4 6 . 1 5 . 1 6 5  o r  4 6 . 1 5 . 1 6 6 .

* Sec. 3. AS  4 6 . 1 5 . 1 4 0  is a m e n d e d  to read:

, -1- C S S B  1 5 0 (Res)



Sec. 4 6 . 1 5 . 1 4 0 .  A B A N D O N M E N T ,  F O R F E I T U R E ,  A N D  R E V E R S I O N  OF  A P P R O­

PRI A T I O N S .  (a) T h e  c o m m i s s i o n e r  m a y  d e c l a r e  a n  a p p r o p r i a t i o n  to be 

w h o l l y  or p a r t i a l l y  a b a n d o n e d  a n d  r e v o k e  or a m e n d  the c e r t i f i c a t e  of 

a p p r o p r i a t i o n  as to the u n u s e d  q u a n t i t y  o f  w a t e r  if a n  a p p r o p r i a t o r , 

w i t h  i n t e n t i o n  to aba n d o n ,  does n o t  m a k e  b e n e f i c i a l  u s e  o f  all or a 

p a r t  o f  the [HIS] a p p r o p r i a t e d  w a t e r .  [AN A P P R O P R I A T I O N  SO F O R F E I T E D  

A N D  A B A N D O N E D  R E V E R T S  T O  T H E  S T A T E  A N D  T H E  W A T E R  B E C O M E S  U N A P P R O P R I­

A T E D  W A T E R . ]

(b) T h e  c o m m i s s i o n e r  m a y  d e c l a r e  th a t  a n  a p p r o p r i a t o r  h a s  [AN 

A P P R O P R I A T I O N  T O  BE] w h o l l y  o r  p a r t i a l l y  f o r f e i t e d  an  a p p r o p r i a t i o n ,  

a n d  s h a l l  r e v o k e  the c e r t i f i c a t e  of a p p r o p r i a t i o n  in  w h o l e  or  in p a r t  

if the [AN] a p p r o p r i a t o r  v o l u n t a r i l y  fails or n e g l e c t s ,  w i t h o u t  s u f f i­

cient  cause, to m a k e  u s e  o f  a l l  or a p a r t  o f  the [HIS] a p p r o p r i a t e d  

w a t e r  for a p e r i o d  of f i v e  s u c c e s s i v e  years.

*  Sec. 4. A S  4 6 . 1 5 . 1 4 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(c) F a i l u r e  to u s e  b e n e f i c i a l l y  for f i v e  s u c c e s s i v e  y e a r s  all or 

p a r t  o f  the w a t e r  g r a n t e d  in a c e r t i f i c a t e  of a p p r o p r i a t i o n  r a i s e s  a 

r e b u t t a b l e  p r e s u m p t i o n  th a t  the a p p r o p r i a t o r  h a s  a b a n d o n e d  or f o r­

f e i t e d  the r i g h t  to u s e  the u n u s e d  q u a n t i t y  of w a t e r  a n d  s h i f t s  to the 

a p p r o p r i a t o r  the b u r d e n  to p r o v e  o t h e r w i s e  to t h e  s a t i s f a c t i o n  of the 

c o m m i s s i o n e r .  _

(d) A  s t a t e  a g e n c y  or a m u n i c i p a l i t y  m a y  n o t  a b a n d o n  o r  f o r f e i t  

a n  a p p r o p r i a t i o n  in w h o l e  or in  p a r t  e x c e p t  a f t e r  p u b l i c  n o t i c e .

(e) If  the c o m m i s s i o n e r  r e v o k e s  a c e r t i f i c a t e  i n  w h o l e  or  in 

part, the p o r t i o n  of the c e r t i f i c a t e  c o v e r e d  b y  the r e v o c a t i o n  r e v e r t s  

to the s t a t e  a n d  the w a t e r  b e c o m e s  u n a p p r o p r i a t e d  water.

* Sec. 5. AS  4 6 . 1 5 . 1 4 5 ( f )  is a m e n d e d  to read:

(f) A t  l e a s t  o n c e  e a c h  10 y e a r s  the c o m m i s s i o n e r  s h a l l  r e v i e w  

e a c h  r e s e r v a t i o n  u n d e r  this s e c t i o n  to d e t e r m i n e  w h e t h e r  the p u r p o s e
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d e s c r i b e d  i n  (a) o f  this s e c t i o n  for w h i c h  the c e r t i f i c a t e  r e s e r v i n g  

w a t e r  w a s  i s s u e d  a n d  t h e  f i n d i n g s  d e s c r i b e d  i n  (c) of  this s e c t i o n  

s till a p p l y  to the r e s e r v a t i o n .  If the c o m m i s s i o n e r  d e t e r m i n e s  that 

t he p u r p o s e ^  o r  p a r t  or all o f  the f i n d i n g s ^  n o  l o n g e r  a p p l y  to the 

r e s e r v a t i o n ,  the c o m m i s s i o n e r  [HE] m a y  r e v o k e  o r  m o d i f y  the c e r t i f i­

cate r e s e r v i n g  the w a t e r  a f t e r  n o t ice, h e a r i n g  w h e n  a p p r o p r i a t e ,  a n d  a 

w r i t t e n  d e t e r m i n a t i o n  t h a t  the r e v o c a t i o n  o^ m o d i f i c a t i o n  is in the 

b e s t  i n t e r e s t s  o f  the s t a t e  [IN A C C O R D A N C E  W I T H  A S  4 6 . 1 5 . 140(b)],

* Sec. 6 . AS 4 6 . 1 5  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 4 6 . 1 5 . 1 6 5 .  A D M I N I S T R A T I V E  A D J U D I C A T I O N S .  (a) T h e  c o m m i s­

sio n e r  may, b y  order, i n i t i a t e  an a d m i n i s t r a t i v e  a d j u d i c a t i o n  to 

q u a n t i f y  a n d  d e t e r m i n e  t h e  p r i o r i t y  of  all w a t e r  r i g h t s  a n d  c l a i m s  in 

a d r a i n a g e  b a s i n ,  r i v e r  system, g r o u n d  w a t e r  a q u i f e r  system, or o t h e r  

i d e n t i f i a b l e  a n d  d i s t i n c t  h y d r o l o g i c  r e g i m e ,  i n c l u d i n g  a n y  h y d r o l o g i -  

c a l l y  i n t e r r e l a t e d  s u r f a c e  a n d  g r o u n d  w a t e r  systems.

(b) In the o r d e r  i n i t i a t i n g  an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  the 

c o m m i s s i o n e r  s h a l l  d e s c r i b e  the a p p r o p r i a t e  g e o g r a p h i c  a n d  h y d r o l o g i c  

b o u n d a r i e s  of  the a d j u d i c a t i o n  area. D u r i n g  the a d j u d i c a t i o n ,  the 

c o m m i s s i o n e r  m a y  a d j u s t  the b o u n d a r i e s  to e n s u r e  the e f f i c i e n t  a d m i n­

i s t r a t i o n  of  w a t e r  a p p r o p r i a t i o n s  a m o n g  users.

(c) U p o n  J L n i t i a t i o n  of the a d j u d i c a t i o n ,  the c o m m i s s i o n e r  s h a l l

( 1 ) s e r v e  the o r d e r  on e a c h  a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,  

or p e r m i t t e e  l i s t e d  in the d e p a r t m e n t ' s  r e c o r d s  w i t h i n  t h e  a d j u d i c a­

tio n  area;

(2 ) s e r v e  the o r d e r  on any a g e n c y  of the f e d e r a l ,  state, or

a l o c a l  g o v e r n m e n t  w i t h  m a n a g e m e n t  a u t h o r i t y  o v e r  l a n d  or w a t e r  w i t h i n

the a d j u d i c a t i o n  area;

(3) s e r v e  the o r d e r  on a n y  p e r s o n  w h o  ow n s  or c l a i m s  land

w i t h i n  the a d j u d i c a t i o n  a r e a  if the l a n d  is h e l d  in t r u s t  b y  the
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U n i t e d  S t a t e s  for the p e r s o n  or if the patent, deed, or c e r t i f i c a t e  to 

the l a n d  f r o m  the U n i t e d  S t a t e s  w a s  i s s u e d  u n d e r  25 U. S . C .  334 (Indian 

G e n e r a l  A l l o t m e n t  A c t  o f  F e b r u a r y  8 , 1887, 24 Stat. 389, as a m e n d e d  

and s u p p l e m e n t e d ) ,  25 U.S.C. 372 (the A l l o t m e n t  A c t  of J u n e  25, 1910, 

36 Stat. 855), 43 U. S . C .  270-1, 2 7 0 - 2  (the A l l o t m e n t  A c t  of M a y  17, 

1906, 34 Stat. 1971, a n y  o t h e r  a l l o t m e n t  act, or the A l a s k a  N a t i v e  

T o w n s i t e  A c t  of M a y  25, 1926, 44 Stat. 629, and s e r v e  the o r d e r  on the 

U n i t e d  S t a t e s  on  b e h a l f  of  the person;

(4) s erve the o r d e r  on  the U n i t e d  S t a t e s  a n d  the a p p r o p r i­

ate  g o v e r n i n g  b o d y  o f  the A n n e t t e  I s l a n d  R e s e r v e  e s t a b l i s h e d  b y  25 

U.S.C. 495 (the A c t  o f  M a r c h  3, 1891, 26 Stat. 1101) if the l a n d  or 

wat e r ,  i n c l u d i n g  h y d r o l o g i c a l l y  i n t e r c o n n e c t e d  w a t e r ,  o f  the A n n e t t e  

I s l a n d  R e s e r v e  is w i t h i n  the a d j u d i c a t i o n  area;

(5) s e r v e  the o r d e r  on a n y  o t h e r  p e r s o n  c l a i m i n g  a f e d e r a l  

r e s e r v e d  w a t e r  r i g h t  w i t h i n  the a d j u d i c a t i o n  area;

(6 ) s e r v e  the r e g i o n a l  c o r p o r a t i o n  a n d  v i l l a g e  c o r p o r a t i o n  

e s t a b l i s h e d  u n d e r  43 U. S . C .  1 6 0 1 - 1 6 2 8  ( A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  

Act) t h a t  h a s  a p e n d i n g  la n d  s e l e c t i o n  or h a s  a c q u i r e d  o w n e r s h i p  to 

l a n d  u n d e r  t h a t  act th a t  is l o c a t e d  w i t h i n  the a d j u d i c a t i o n  area; and

(7) s e r v e  the o r d e r  on  e a c h  m i n i n g  c l a i m a n t  o f  r e c o r d  w i t h  

the U n i t e d  S t a t e s  and the s t a t e  w i t h i n  t h e  a d j u d i c a t i o n  a r e a  as of the 

da t e  of the o r d e r  i n i t i a t i n g  the a d m i n i s t r a t i v e  a d j u d i c a t i o n .

(d) S e r v i c e  o f  an o r d e r  u n d e r  (.:) o f  this s e c t i o n  do e s  not 

c o n s t i t u t e  a n  a d m i s s i o n  b y  the s t a t e  t h a t  t h e  p e r s o n  s e r v e d  w i t h  the 

o r d e r  h a s  a w a t e r  right.

(e) S e r v i c e  of the o r d e r  u n d e r  (c)(1) o f  this s e c t i o n  is s u f f i­

cient  if  m a i l e d  b y  c e r t i f i e d  m a il, r e t u r n  r e c e i p t  r e q u e s t e d ,  to the 

last k n o w n  a d d r e s s  t h a t  the a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,  p e r m i t t e e ,  

or c l a i m a n t  h a s  g i v e n  to the d i v i s i o n  o f  t h e  d e p a r t m e n t  r e s p o n s i b l e



for a d m i n i s t r a t i o n  o f  w a t e r  rights. A  p e r s o n  s e r v e d  u n d e r  (c)(1) -

(7) o f  this s e c t i o n  w h o  f a ils to a p p e a r  in a t i m e l y  m a n n e r  a n d  assert 

a c l a i m  as p r e s c r i b e d  b y  the c o m m i s s i o n e r  is e s t o p p e d  f r o m  s u b s e q u e n t­

ly a s s e r t i n g  an  o b j e c t i o n  to the a d j u d i c a t i o n  o f  that p e r s o n ' s  water 

r i g h t s  w i t h i n  the a d j u d i c a t i o n  area, u n l e s s  the p e r s o n  is e n t i t l e d  to 

a f e d e r a l  r e s e r v e d  w a t e r  r i g h t  a n d  has f a i l e d  to c o n s e n t  u n d e r  (k) of 

this section.

(f) In an  a d j u d i c a t i o n  u n d e r  this section, the c o m m i s s i o n e r  may 

a p p o i n t  an  i m p a r t i a l  q u a l i f i e d  p e r s o n  as a m a s t e r  to p r e s i d e  o v e r  the 

a d j u d i c a t i o n ,  to h o l d  h e a r i n g s ,  to t a k e  t e s t i m o n y ,  to c o l l e c t  e v i­

dence, to p r o p o s e  to the c o m m i s s i o n e r  a n  o r d e r  a d j u d i c a t i n g  the v a l i d­

ity of, q u a n t i f y i n g ,  a n d  d e t e r m i n i n g  the p r i o r i t y  of all w a t e r  rights, 

and to ta k e  o t h e r  a c t i o n  t h e  c o m m i s s i o n e r  d e c i d e s  is n e c e s s a r y .

(g) A  s t a t e  a g e n c y  m a y  a s s e r t  a w a t e r  r i g h t  o n  b e h a l f  of  the 

state in the a d j u d i c a t i o n .

(h) A  d i v i s i o n  of the d e p a r t m e n t  or a n o t h e r  s t a t e  a g e n c y  m a y  

p r o v i d e  d o c u m e n t a r y  a n d  t e s t i m o n i a l  evide n c e ,  r e s e a r c h ,  a n d  s c i e n t i f i c  

a n a l y s i s  d u r i n g  the a d j u d i c a t i o n .  The c o m m i s s i o n e r  m a y  p r o v i d e  e v i­

dence, r e s e a r c h ,  or a n a l y s i s  f r o m  s o u r c e s  o u t s i d e  g o v e r n m e n t .

(i) In c o n d u c t i n g  a n  a d j u d i c a t i o n ,  the c o m m i s s i o n e r  m a y  take 

a c t i o n  n e c e s s a r y  for t h e  e f f i c i e n t  and f a i r  a d m i n i s t r a t i o n  a n d  u s e  of 

the s t a t e ' s  w a t e r  i n c l u d i n g

( 1 ) d e t e r m i n i n g  i n d i s p e n s a b l e ,  n e c e s s a r y ,  a n d  c o n v e n i e n t  

p a r t i e s  to t h e  a d j u d i c a t i o n ;

(2 ) c l a s s i f y i n g  a p p l i c a n t s ,  c e r t i f i c a t e  h o l d e r s ,  p e r m i t­

tees, and c l a i m a n t s  in g r o u p s  th a t  s h are s i m i l a r  i n t e r e s t s ,  s u c h  as b y

the a m o u n t  o f  w a t e r  u s e d  or  the type of use, a n d  r e s t r i c t i n g  their

a c t i v e  p a r t i c i p a t i o n  in the a d j u d i c a t i o n  b y  a p p o i n t i n g  g r o u p  r e p r e s e n­

tatives for the p u r p o s e s  of r e c e i v i n g  n o t i c e s ,  e x a m i n i n g  w i t n e s s e s ,
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(3) e n t e r i n g  i n t e r l o c u t o r y  o r d e r s  a p p r o p r i a t e  to a d i sposal 

of all or  p a r t  of the iss u e s  in the a d j u d i c a t i o n ,  a n d  d e s i g n a t i n g  the 

orders as f i n a l  for the p u r p o s e s  of a n  a p p e a l  to the s u p e r i o r  court 

under ( 1 ) o f  this sec t i o n ;  a n d

(4) a l l o c a t i n g  to a p a r t i c i p a n t  the e x t r a  c o s t s  that the 

state h a s  i n c u r r e d  in c o n d u c t i n g  the a d j u d i c a t i o n  b e c a u s e  the p a r t i c i­

pant h a s  i n  b a d  f a i t h  a s s e r t e d  a c l a i m  to w a t e r  w h o l l y  w i t h o u t  m e rit 

or has u n r e a s o n a b l y  d e l a y e d  the p r o c e e d i n g .

(j) F o r  the p u r p o s e s  o f  a s s e r t i n g  a w a t e r  r i g h t  in an a d j u d i c a­

tion, a c e r t i f i c a t e  i s s u e d  u n d e r  this c h a p t e r  is p r i m a  f a c i e  e v i d e n c e  

of the w a t e r  r i g h t  a n d  its p r i o r i t y  date.

(k) If  the c o m m i s s i o n e r  has i n i t i a t e d  t h e  a d j u d i c a t i o n  and the 

fe d eral g o v e r n m e n t  or a p r i v a t e  p e r s o n  w h o  h a s  b e e n  s e r v e d  u n d e r

(c)(2) - (A) of this s e c t i o n  asserts a f e d e r a l  r e s e r v e d  w a t e r  right 

but f a i l s  to c o n s e n t  in w r i t i n g  to the a d j u d i c a t i o n ,  t h e n  the c o m m i s­

sioner m a y  e x c l u d e  t h e  f e d e r a l  g o v e r n m e n t  or the p e r son, r e s p e c t i v e l y ,  

as p a r t i c i p a n t s  in the a d j u d i c a t i o n .  T h e  c o m m i s s i o n e r  m a y  n e g o t i a t e  

the t erms o f  the w r i t t e n  consent.

(1) A  p e r s o n  a d v e r s e l y  a f f e c t e d  b y  a f i n a l  o r d e r  o f  the c o m m i s­

sioner a d j u d i c a t i n g  w a t e r  r i g h t s  u n d e r  t h i s  s e c t i o n  m a y  a p p e a l  to the 

s u p e r i o r  c o u r t  w i t h i n  30 days after t h e  d e c i s i o n  is m a i l e d  or d e­

live r e d  to t h e  person.

(m) T h e  c o m m i s s i o n e r  m a y  adopt r e g u l a t i o n s  s e t t i n g  o u t  p r o c e­

dures f o r  a d m i n i s t r a t i v e  a d j u d i c a t i o n s  u n d e r  this section.

Sec. 4 6 . 1 5 . 1 6 6 .  J U D I C I A L  A D J U D I C A T I O N S .  (a) I n s t e a d  o f  i n i t i­

ating a n  a d j u d i c a t i o n  u n d e r  A S  46.15.165, t h e  c o m m i s s i o n e r  may, w i t h  

the c o n c u r r e n c e  of t h e  a t t o r n e y  general, if a f e d e r a l  r e s e r v e d  w a t e r  

right h a s  b e e n  or m i g h t  b e  a s s e r t e d  by a n  a g e n c y  of the U n i t e d  States 
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on its o w n  b e h a l f  or o n  b e h a l f  of a p e r s o n  d e s c r i b e d  i n  A S  46.15.- 

1 6 5 ( c ) ( 3 )  - (6 ), fi l e  o n  b e h a l f  of the s t a t e  a c o m p l a i n t  in s u p e r i o r  

court t o  i n i t i a t e  a j u d i c i a l  a d j u d i c a t i o n  c o n s i s t e n t  w i t h  43 U.S.C. 

6 6 6  to q u a n t i f y  a n d  d e t e r m i n e  the p r i o r i t y  of all w a t e r  r i g h t s  in a 

d r a i n a g e  ba s i n ,  r i v e r  system, g r o u n d  w a t e r  a q u i f e r  system, or other 

i d e n t i f i a b l e  a n d  d i s t i n c t  h y d r o l o g i c  r e g i m e ,  i n c l u d i n g  a n y  h y d r o l o g i -  

c a lly i n t e r r e l a t e d  s u r f a c e  a n d  g r o u n d  w a t e r  systems.

(b) V e n ^ e  is p r o p e r  in a c o m p l a i n t  f i l e d  u n d e r  (a) of  this 

se c t i o n  if the c o m p l a i n t  is f i l e d  in a j u d i c i a l  d i s t r i c t  in w h i c h  all 

or a p a r t  o f  the h y d r o l o g i c  r e g i m e  is l o c a t e d .

(c) In a c o m p l a i n t  b r o u g h t  u n d e r  (a) o f  this s e ction, the court 

m a y  a p p o i n t  an i m p a r t i a l ,  q u a l i f i e d  p e r s o n  as a m a s t e r  to h o l d  h e a r­

ings, t a k e  t e s t i m o n y ,  c o l l e c t  evidence, a n d  m a k e  r e c o m m e n d a t i o n s  to 

the c o u r t  r e g a r d i n g  the s c o p e  and c o n t e n t  o f  a p r o p o s e d  j u d i c i a l  

decree t h a t  w o u l d  f i n a l l y  a d j u d i c a t e  t h e  v a l i d i t y  o f  w a t e r  rights, 

q u a n t i f y  them, a n d  d e t e r m i n e  p r i o r i t i e s  a m o n g  the w a t e r  r i g h t  a p p r o­

p r i a t i o n s  in  the a d j u d i c a t i o n  area. E m p l o y m e n t  b y  a f e deral, state, 

or l o c a l  g o v e r n m e n t  a g e n c y  does not d i s q u a l i f y  a n  i n d i v i d u a l  fr o m  

a p p o i n t m e n t  as m a s t e r  u n d e r  this s u b s e c t i o n  if the c o u r t  d e t e r m i n e s  

that t h e  i n d i v i d u a l  is o t h e r w i s e  i m p a r t i a l  a n d  q u a l i f i e d  to act as 

master. T h e  m a s t e r  may, w i t h  the c o u r t ' s  p e r m i s s i o n ,  ta k e  a c t i o n  that 

the c o m m i s s i o n e r  w o u l d  b e  a u t h o r i z e d  to t a k e  in a n  a d m i n i s t r a t i v e  

a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 . 1 6 5 .

(d) In an a d j u d i c a t i o n  u n d e r  this s e ction, the c o u r t  m a y  i n c o r­

porat e  i n  an o r d e r  or j u d g m e n t  f i nal o r d e r s  o f  the c o m m i s s i o n e r  p r e v i­

ously i s s u e d  u n d e r  A S  4 6 . 1 5 . 1 6 5 .

(e) P r o c e e d i n g s  u n d e r  this s e c t i o n  s h a l l  b e  c o n d u c t e d  w i t h o u t  a

jury.

Sec. 4 6 . 1 5 . 1 6 7 .  E F F E C T  O F  D E C I S I O N .  T h e  f i n a l  o r d e r  of the
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c o m m i s s i o n e r  u n d e r  A S  4 6 . 1 5 . 1 6 5  a n d  the f i n a l  j u d g m e n t  of  a c o urt 

u n d e r  A S  4 6 . 1 5 . 1 6 6  are b i n d i n g  on  e a c h  p a r t y  to the a d j u d i c a t i o n  a n d

on e a c h  p e r s o n  w h o  s u b s e q u e n t l y  m a k e s  a n  a p p l i c a t i o n  f o r  a w a t e r

i
right. T h e  c o u r t  or the c o m m i s s i o n e r  m a y  r e t a i n  j u r i s d i c t i o n  for a

}

p e r i o d  of time n e c e s s a r y  to i m p l e m e n t  a n  a d j u d i c a t i o n  o r d e r  or j u d g­

m e n t  a n d  to p r o v i d e  f o r  s u b s e q u e n t  w a t e r  a p p r o p r i a t i o n s .

Sec. 4 6 . 1 5 . 1 6 8 .  O T H E R  A C T I O N S .  (a) T h e  s t a t e  m a y  t i m e l y  i n t e r -  | 

v e n e  as a part)'- in a s u p e r i o r  c o u r t  a c t i o n  p o t e n t i a l l y  i n v o l v i n g  a 

d e t e r m i n a t i o n  o f  the v a l i d i t y ,  q u a n t i t y ,  use, r e s e r v a t i o n ,  or p r i o r i t y  

o f  w a t e r  rights.

(b) T h e  c o m m i s s i o n e r  m a y  a c c e p t  a r e m a n d  f r o m  a s t a t e  or f e d e r a l  

c o u r t  o f  a w a t e r  r i g h t s  d i s p u t e  a n d  m a y  a d m i n i s t r a t i v e l y  a d j u d i c a t e  

the d i s p u t e  u n d e r  AS  4 6 . 1 5 . 1 6 5 .

(c) T h e  c o m m i s s i o n e r  m a y  e n t e r  i n t o  a r b i t r a t i o n  to r e s o l v e  a j 

w a t e r  r i g h t s  dispute.

(d) T h e  c o m m i s s i o n e r  m a y  i n c o r p o r a t e  a n d  a p p l y  as bir. ling u p o n  j
i
j

the p a r t i e s  to an a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  A S  4 6 . 1 5 . 1 6 5  a n y  ;
i

c o u r t  d e c r e e  c o n c e r n i n g  the s t a t e  h y d r o l o g i c  r e g i m e  i n v o l v e d  i n  the 

a d j u d i c a t i o n .

Sec. 4 6 . 1 5 . 1 6 9 .  F E D E R A L  R E S E R V E D  W A T E R  R I G H T S .  T h i s  c h a p t e r

does n o t  r e p r e s e n t  a c o m m i t m e n t  b y  the s t a t e  to a s p e c i f i c  f e d e r a l  r e­

s e r v e d  w a t e r  right.

Sec. 7. A S  46.15 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 46.15.255.- E N F O R C E M E N T .  (a) In a d d i t i o n  to a p e n a l t y  

i m p o s e d  u n d e r  A S  4 6 . 1 5 . 1 8 0  for v i o l a t i o n  of an  o r d e r  i s s u e d  u n d e r  this 

ch a p t e r ,  the c o m m i s s i o n e r  m a y
I

( 1 ) r e m o v e  or a b a t e  u n p e r m i t t e d  w o r k s  of a p p r o p r i a t i o n ,  

d i v e r s i o n ,  i m p o u n d m e n t ,  or w i t h d r a w a l ;

(2 ) i n s t a l l  c o r r e c t i v e  c o n t r o l s  or c o n t r o l  w o r k s ;  and

i
I



(3) s e e k  e n f o r c e m e n t  of  the o r d e r  b y  f i l i n g  an  a c t i o n  in 

the s u p e r i o r  court.

(b) A  p e r s o n  w h o  v i o l a t e s  an o r d e r  i s s u e d  u n d e r  A S  4 6 . 1 5 . 1 8 0  is 

l i a b l e  for all c osts of  r e m o v a l ,  a b a t e m e n t  or i n s t a l l a t i o n  a n d  for 

c o u r t  costs a n d  a t t o r n e y  fees i n c u r r e d  b y  the s t a t e  in s e e k i n g  e n­

f o r c e m e n t  of the order.

Sec. 4 6 . 1 5 . 2 5 6 .  D A T A  C O L L E C T I O N  A U T H O R I T Y .  To c a r r y  out the 

p r o v i s i o n s  of this chapter, the c o m m i s s i o n e r  m a y

( 1 ) i n s p e c t  books, r e c o r d s ,  m e t e r s ,  gaug e s ,  w e l l  logs, 

w o r k s  of a p p r o p r i a t i o n ,  d i v e r s i o n ,  i m p o u n d m e n t ,  withdrawal., or c o n t r o l  

a n d  o t h e r  r e l e v a n t  i n f o r m a t i o n  or p h y s i c a l  c o n d i t i o n ;

(2 ) e n t e r  p r i v a t e  p r o p e r t y  at all r e a s o n a b l e  t imes a f t e r  

o b t a i n i n g  a s e a r c h  w a r r a n t  f r o m  a j u d i c i a l  o f f i c e r  if the o w n e r  r e­

fuses c o n s e n t  to entry; and

(3) c o m p e l  the p r o d u c t i o n  of r e l e v a n t  i n f o r m a t i o n  b y  a 

s u b p o e n a  or s u b p o e n a  d u ces t e c u m  s i g n e d  b y  the c o m m i s s i o n e r  if the 

c o m m i s s i o n e r  r e a s o n a b l y  b e l i e v e s  the i n f o r m a t i o n  is n e c e s s a r y  to c a r r y  

out the p u r p o s e s  of this chapter.

* Sec. 8 . T h i s  A c t  takes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 

. 0 7 0 ( c ) .
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B ILL  SHEFFIELD. GOVERNOR

WATER RESOURCES B >ARD

POUCH 7 005

ANCHORAGE. ALASKA 99510-7005 
PHONE (907)561-2020

May 9 . 1986

Senator P a t r ic k  R o d e y  

Alaska State L e g is la t u re  
P.O. Box V
Juneau, A laska 9981 1

Dear Senator Rodey:

RE: SB 1 SO

SB 150 i s  proposed l e g i s l a t i o n  to amend the A laska Water Use Act. and i t  
may be sent to the f l o o r  f o r  a vote near the end o f  t h is  l e g i s l a t i v e  
s e s s io n .  SB 150 p ro v ides  f o r  the a d ju d ic a t io n ,  by the S ta te , o f  fe d e ra l  
reserved water r ig h t s  and f o r  v a r io u s  housekeeping amendments sought by 
the Department o f  N a tu ra l Resources.

The A laska Water Resources Board supports  SB 150 unan imous ly  and urges you 
to vote in  la v o r  o f t h is  l e g i s l a t i o n .  Th is  b i l l  lias a ls o  rece ived  the 
support o f  the J o in t  Federa l/S tate  Work ing  Group on F ede ia l Reserved Water

The Water Resources Board members represent not on ly  the d iv e rse  
geograph ic  areas o f  A laska  but e nv iro nm en ta l ,  nr. n in g ,  t im b e r ,  f i s h e r ie s  
and Nat ive  Co rpo ra t ion  in t e re s t s  as w e l l .  I t  i s  ra re  to ach ieve the 
degree o f  consensus tha t t h is  b i l l  e n jo y s .

The Board has had three years o f invo lvement in  d e ve lop in g  t h is  b i l l  and 
i t  was c lose  to passage in  1985 when the Subsistence issue  de layed i t .  I t  
would be a s e r io u s  setback to the S ta te 's  e f f o r t s  to a d ju d ic a te  fe d e ra l  
water r i g h t s  i f  a de la y  were to occur a g a in .

R e s p e c t fu l ly ,

R igh ts

C y r i l  R. Wanamaker, Chairman


