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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER

Support

March 3, 1984

HB 626 - "An act relating to the crime of conspiracy.”

This legislation would facilitate the arrest and prosecution of
those individuals who historically are positioned in the upper levels
of criminal organizations Out who never enter the areas of "hands on"
physical criminal activity and therefore avoid being charged, despite
their clear responsibility. The most important impact of passage of
this legislation would be in prosecutions of those criminal elements
involved in narcotics trafficking in Alaska.

We can see a potential for conflict between 11.31.140 (c) and
(e). The former prohibits conviction for both conspiracy and the
crime which 1is the object of the conspiracy. 11.31.140 (t) indicates
that if multiple crimes are the object of a conspiracy only one count
of conspiracy is charged. If two people conspire to commit tour
similar crimes, under (e) this 1is one conspiracy count. If, in fact,
three crimes are committed, the fourth to occur at a later date and
arrests are made before the fourth crime is attempted, under (c)
conspiracy could not be charged for the fourth <crime because (e)
defines one conspiracy count for all four planned crimes and (c)
prohibits conviction for both conspiracy and the criminal act itself.

Commissioner
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Advisory Council Members

ge”aior Eertt‘,’('ta’ Chairman 1024 W. 6th Avenue, Suite 203
enator Benne Anchorage, Alaska 99501

Senator Fahrenkarnp i
Senator Vic Fischer Fhone: (907) 274-1426

SENATE ADVISORY COUNCIL

TO: SENATOR JAN FAIKS
FROM: ELIZABETH J. HICKERSON
RE: CONSPIRACY LAW

DATE: DECEMBER 12, 1984

In response to your request for information regarding the lav/ of
conspiracy, | offer the following.

DEFINITION

Although the crime of conspiracy is somewhat vague and difficult
to define, it is generally recognized under modern”statutes as a
combination for the purpose of committing a crime. " Since no
criminal act has been completed, conspiracy 1is known as an
inchoate offense. Thus, conspiracy permits punishment not merely
on the basis of what a person did, but upon what he or she would
do if not stopped first.

RATIONALE OF CONSPIRACY

Traditionally, the crime of conspiracy has been considered a
means "to prevent and to punish criminal partnerships 1in crime
and to stop, if possible, such criminal combinations of2persons
before attempts to commit substantive crimes are made." While
state prosecutors do not utilize conspiracy charges very often,
federal law enforcement officers "more often view conspiracy
statutes as very ”“mportant weapons in their fight against
organized crime."

PRINCIPLES OF CONSPIRACY

The basic elements of conspiracy include: (1) an agreement
between two or more person; (2) with specific intent; ((3) to
engage in an 1illegal and criminal act or a legal act by illegal
or criminal means. In the majority of states an o”ert act in
furtherance of the criminal plan is also required.

The agreement must be actual, but it may be either explicit or
tacit and it need not be formal. There5must be a meeting of the
minds, "a unity of design and purpose.” Specific intent to
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accomplish the act must ba established. Both elements may be
proven through circumstantial evidence.

A combination of two or more guilty person is required to
constitute a conspiracy. Each conspirator need not know the
identity of all conspirators. It has been held that an
acquittal of all persons with whom the defendant is alleged to
have conspired precludes his conviction. However, courts have
held that a grant of immunity to all but one conspirator is
"merely a declaration by the prosecution that it will not
presently pursue the charge further"” and thus does not bar
prosecution for the remaining defendant.

In those jurisdictions which require an overt act, courts agree
that more is needed than an act of preparation. A substantial
step must be taken toward the commission of a crime, and only one
conspirator need commit the overt act for liability to attach for

all conspirators. Even a minor act v/hich could not justify a
conviction for attempt will be sufficient to establish an overt
act. Depending on the facts in each case, the following have

been held as sufficient overt acts for conspiracy conviction:
making a phone~gall, attending a lawful meeting, and an interview
with a lawyer.

In most jurisdictions, conspiracy does not merge with ".he
substantive crime, and therefore a person can be charged with
conspiracy and the completed crime, 1i.e., conspiracy to murder
and murder.

The duration of the conspiracy is important, because once the
conspiracy 1is terminated (atabandonment or success) the statute
of limitations begin to run.

Punishment for conspiracy varies throughout the jurisdictions,
and may be a misdemeanor regardless of its object, may be a set
sentence regardless or its object, or may be tied to the?”
substantive crime which was the object of the agreement.

EXITING LAWS AVAILABLE IN ALASKA

It is important to note that n addition to numerous federal
conspiracy laws (see attached), other Alaska laws (attempt,
solicitation, scheme to defraud) exist for the punishment of
illegal acts not completed. In addition, under AS 11.16.110 a
person may be prosecuted for the conduct of another if:

(1) the person is made legally accountable by a provision
of law defining the offense;

(2) with the intent to promote or facilitate the commission
of the offense, the person

(A) solicits the other to commit the offense; or
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(B) aids or abets the other in planning or
committing the offense; or

(3 acting with the culpable mental state that is sufficient
for the commission of the offense, the person causes an
innocent person or a person who lacks criminal

responsibility to engage 1in the proscribed conduct.

"Aid and abet"™ has been defined by the Alaska Supreme Court as
meaning, "to help, assist, or facilitate the commission of a
crime, promote the accomplishment thereof, help in advancing or
bringing it about, or encourage, counsel, or incite as to its

commission."™ Thomas v. St~Je, 391 P.2d 18 (1964).
Organizations may be held 1< . .ly accountable for conduct
constituting an offense. A" .16.130 Organization means a

legal entity, including a ¢ “oration, company, association,
firm, partnership, joint stock company, foundation, institution,
government, society, union, club, church, or any other group of
persons organized for any purpose. AS 11.81.900(b)(37)

CRITICISMS

The crime of conspiracy has been criticized by judges, courts,
commentators and the public. The major arguments advanced
against conspiracy include:

use of conspiracy against labor unions and political
defendants;

serious threats to the freedom of speech and association;

inherent vagueness 1in the crime of conspiracy (uncertainty
over what is sufficient to constitute the agreement, what
mental state must be shown, and what constitutes an overt
act) ;

venue guarantees of the Sixth Amendment are infringed (trial
may be held in any district in which any parts of agreement
are made, or where any overt act took place);

co-conspirator hearsay exception is often overbroad and
applied beyond the rationale;

most conspiracy convictions are besed upon circumstantial
evidence and often admitted under rather loose standards of
relevance;

defendants are often prosecuted in a joint trail which
presents disadvantages for individuals when group rights are
exercised jointly by all defendants;
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potential prosecutorial abuse of the conspiracy indictment;
and,

utilization of other laws (attempts, solicitation, etc.)
adequately protect society from-~griminal activity and are
less confusing than conspiracy.

These criticisms should be weighed against the underlying
rationale for the crime of conspiracy. A strictly drafted law
provides the best protection against infringement of
constitutionally protected rights.

HISTORY OF CONSPIRACY LAW IN ALASKA:

Until 1978, Alaska had two laws regarding conspiracy: conspiracy
to kidnap and conspiracy against rights. Both were repealed when
the criminal code was revised. In 1975, the Alaska Legislature

in cooperation with the Attorney General, formed a "blue ribbon
commission”™ to make recommendations to the Ninth Legislature,
Second Session, regarding the criminal code. That commission-the
Criminal Code Revision Subcommission-ir::luded conspiracy language
in its tentative draft of revisions to Title 11 and limited the
offense to five crimes: murder, first degree arson, kidnapping,
extortion and scheme to defraud in the first degree. The
Subcommission said about its conspiracy provisions:

The decision to include a limited conspiracy

statute in the Revised Code was one of the most
debated issues considered by the Subcommission. The
conspiracy statute appearing in the Code is the most
narrowly drafted of any state conspiracy statute.

The Subcommission®s recommendations were 1incorporated into House
Bill 661 in 1978, but not into the final act. No minutes or
other information is available from the Legislative Reference
Library explaining why conspiracy provisions were dropped from
the bill when the committee substitute was prepared.

The most recent attempt at enacting a law against conspiracy was
House Bill 626 in 1984 which contained all of the provisions
recommended by the Subcommission in 1977. Ms. Gayle Horetski,
Assistant Attorney General, supported the bill in the House
Judiciary Committee. House Bill 626 passed the House in May,
1984. In the Senate, it was referred to Judiciary, but was not
taken up in committee.

The Department of Law was contacted during September to solicit
the Department®s current position on the need for an Alaskan
conspiracy law. Dean J. Guaneli, Assistant Attorney General,
stated in his letter of October 17, 1984, that because of the
problems inherent in conspiracy law (in his view, defendants
claiming the Fifth Amendment resulting in the State being forced
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to grant immunity) and because of the State®"s participation in
the "Cross-Designation Program"™ and its ability thereby to
prosecute conspiracy cases in federal district court, it would
not be appropriate to pass a conspiracy law in Alaska at this
time.

The Anchorage Chamber of Commerce Crime Commission released its
1984 report and recommendations on November 20. The top priority
of the Commission was establishment of a conspiracy law for
Alaska. Although conspiracy was at the top of the Commission®s
wish list, it was not studied by any of the committees, nor were
supporting documents attached.

FEDERAL CONSPIRACY LAW

Federal conspiracy laws are numerous and include:

Conspiracy to commit offense or defraud United States,
18 USC & 371

Conspiracy against cl*il rights, 18 USC & 241.
Conspiracy to obtain allowance or payment of claims,

18 USC & 286.

Conspiracy to impede or injure officer, 18 USC & 372.
Conspiracy to gather defense information, 18 USC & 794.
Conspiracy to injure property of foreign government,

18 USC & 956.

Conspiracy to kidnap, 18 USC & 1201.

Conspiracy to cast away or destroy vessel, 18 USC & 2271.
Seditious conspiracy, 18 USC & 2384.

The Racketeer Influenced and Corrupt Organization (RICO),

18 USC & 1961, 1is part of the Organized Crime Control let, which
became law on October 15, 1970. It is the weapon used
increasingly by government prosecutors against racketeering,
white-collar crime, and organized criminal activities.

Eighteen states have added RICO-type language to their statutes,
most supplementing their existing conspiracy statute with the
RICO provisions.

MODEL PENAL CODE

The American Law Institute, an organization which 1is devoted to
clarification and improvement of the law, adopted the Model Penal

Code 1in 1962. Included in the MPC 1is a section on conspiracy.
Twenty of the forty-nine state conspiracy statutes appear to be
based on the language contained in the MPC. An attached chart

compares the wording of the MPC with other conspiracy laws
advanced.
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FOOTNOTES

1Rollin Perkins and Ronald N. Boyce, Criminal Law, (Mineola,
New York: The Foundation Press, 1982), Third Edition, p. 696.

Tnomas J. Gardner and Victor Manian, Criminal Law,
Principle*- Cases, and Readings, (St. Paul: West Publishing
Company), Second Edition, p.

21bid.

Wayne R. LaFave and Austin W. Scott, Jr., Handbook on
Criminal Law, (St. Paul: West Publishing Company, 1972), p.470.

5Perkins and Boyce, Criminal Law, p. 683.
Gibid., p. 684.
"NLaFave and Scott, Handbook on Criminal Law, p. 488.
Albid.

Perkins and Boyce, Criminal Law, p. 686.
m”"LaFave and Scott, Handbook on Criminal Law, p. 478.
m""lIbid. ,pp. 482-483.

121bid., p. 494.

13Ibid., p.455-459; See Phillip E. Johnson,"The Unnecessary
Crime of Conspiracy", 61 California Law Review 1137 (1973); Bruce
M. Montgomerie, "Conspiracy: Legitimate Instrument or an
Unconstitutional Weapon?", 3 Columbia Survey of Human Rights Law
94, (1970-71).

14Criminal Code Revision Subcommission, Alaska Criminal Code
Revision, Tentative Draft, Part 4, November, 1977, p. 7.
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ALASKA REVISED CRIMINAL CODE
CHAPTER 31. Attempt and Related Offenses (Part 2)

COMMENTARY

SECTION ANALYSIS _OF REVISED CODE

I. TD AS 11.31.120. CONSPIRACY
A Existing Law

A general conspiracy statute does not apuear in
existing law. With the exception of conspiracies to kidnap,
AS 11.15.270, and "Conspiracies againsterights of persons",
AS 11.60.340, mere agreements to commit crimes, even if
accompanied by an overtact toward the commission of the
crime, are not criminalunless the conduct reaches the level
of attempt or solicitation.

B. The Code Provision

The decision to include a limited conspiracy statute
in the Revised Code wasone of the most debated issues con—
sidered by the Subcomnission. The conspiracy statute appear—
ing in the Code is the most narrowly drafted of any state
conspiracy statute. See generally Mote, Conspiracy: Statutory
Reform Since the Model Penal Code, 75 COLUM. L. REV. 1122 (1975)
Conspiracy is limited to agreements to commit any of five
crimes - murder (TD AS 11.41.110), arson in the first degree
(TD AS 11.46.400), kidnapping in any degree (TD AS 11.41.300-
.310), extortion (TD AS 11.46.195) and scheme to defraud in
the first degree (TD AS 11.46.600). (It is likely that the
proposed conspiracy statute will be amended after Dec. 10,
1977, to include the existing crime of "Conspiracies against

rights of persons.")



In limiting conspiracy to agreements to commit Tfive

crimes, the Revised Code recognizes both the potential for
abuse of a general conspiracy statute (see Johnson, The
Unnecessary Crime of Conspiracy, 61 CAL. L. REV. 11.37, (1973))
and the need to criminalize agreements to commit crimes involv—
ing serious danger to persons and aggravated economic offenses
(see MODEL PENAL CODE S 5.03, Commentary at 96-101 (Tent.
Draft No. 10, 1960). With the exception of scheme to defraud
in the first degree (discussed in this Tentative Draft), the
five crimes listed in the conspiracy statute have been exam-—
ined in Parts 1 - 3 of the Tentative Draft. The reader 1is
referred to those provisions for a discussion of the target
crimes included in the proposed conspiracy statute.

1. Subsections (a) and (b) - Conspiracy;

Conspiratorial Relationship

To commit conspiracy a person must act with an "intent
to promote or Tfacilitate conduct constituting murder, arson in
the first degree, kidnapping in any degree, extortion or a scheme
to defraud in the first degree.™ The intent requirement for

conspiracy 1is similar to the culpable mental state require-

pf
ment in TD AS 11.16.110, Iliability ba on concuct of another:
complicity. Acting with the requisite intent, the person must

agree "with one or more persons to engage in or cause the per—
formance™ of conduct constituting that crime. In addition to
the intent and the agreement requirements, proof that one of

the parties committed an overt act in furtherance of the agree—

ment must be established. Though some recently revised codes



have noc included the "overt act" requirement (seef e.g.,
OR. REV. STAT. & 161.450 (1973); PROPOSED MICH. REV. CRIM.
CODE & 1015 (1967)), the Subcommission concluded that this
limiting element should be included in the statute. There
is significant case law interpreting what conduct is suf—
ficient to constitute an "overt act."” See generally

R. PERKINS, CRIMINAL LAW 616-18 (2d ed. 1969).

The issue of who is included in a conspiracy other
than the defendant and the person he specifically agreed with
is addressed in subsection (b) of the draft. Consider the case
where John agrees with Steve to commit murder and Steve in turn
hires Peter to commit the crime. In such a circumstance, is
there a conspiracy among John, Steve and Peter or only individ—
ual conspiracies - John and Steve, and Steve and Peter? Subsec—
tion (b) provides that a conspiracy exists between all three if
John knows that Steve will conspire with Peter to commit the

offense.

The combined effects of subsections (@) and (b)
are sunimarized in the Commentary to the Model Penal Code

The Draft relies upon the combined operation

of [TD AS 11.31.120(a)- (b)) to delineate the
identity and scope of a conspiracy. All . . . pro—
visions focus upon the culpability of the individual
actor. "TD AS 11.31.120(a)-(b)] limit the scope of
his conspiracy (a) 1in terms of its criminal objects,
to those crimes which he had the purpose of
promoting or facilitating and (b) in terms of
parties, to those with whom he agreed, except where
the same crime that he conspired to commit 1is, to
his knowledge, also the object of a conspiracy
between one of his co-conspirators and another
person or persons."

MODEL PENAL CODE & 5.03 Commentary at 119-20 (Tent. Draft No. 10

1960) .



2. Subsection (¢) -Renunciation

Subsection (c) provides Tfor the affirmative defense
of renunciation to conspiracy. The defense parallels the
defense set forth in TD AS 11.16.120(a) (3 (B) which allows for
renunciation by accomplices. The reader is referred to
Commentary accompanying Tentative Draft, Part 2 at 33-34 for
a discussion of the requirements of this defense.

3. Subsection (d) -Accomplice Lial>ility Based

on Conspiracy

Subsection (d) follows the lead of the National
Commission on Reform of Federal Criminal Lav/s inrejecting the
doctrine of Pinkerton v. United States, 323 U.S.640 (1946),
that mere membership in a conspiracy creates criminal liability
for all offenses committed in furtherance of the conspiracy.
National Commission on Reform of Federal Criminal Laws, A
Proposed New Federal Criminal Code, Final Report & 1004(5),
Comment at / (1971). To establish accomplice liability, the
ordinary rules set forth in chapter 16, parties to a crinme,
must be satisfied. Mere participation 1in a conspiracy wild
not, in and of itself, be sufficient to establish complicity

for the substantive offense if the conspiracy 1is successful.

1. TD AS 11.31.125. DURATION OF CONSPIRACY FOR PURPOSES
OF LIMITATIONS OF ACTIONS
This section is derived from OR. REV. STAT. & 161.
465 (1973). The Commentary"to the Oregon Revised Criminal

Code, at 61, discusses the section:



This section provides that the conspiracy ter—
minates for purposes of the statute of limitations
as to all parties to the conspiracy when the object
of the conspiracy, the crime, has been abandoned by
all as evidenced by a lack of any overt act during
the time limitation period. The conspiracy terminates
for the purpose of time limitation for the individual
conspirator if he expresses his wish to abandon either
to his co-conspirators or if he tells the police of
the existence of the conspiracy and his intention to
abandon it. Note here that this does not necessarily
constitute a renunciation as provided in [TD AS 11.
31.120(c)], supra. Abandonment starts the limitation
statute running but is not otherwise a defense to a
charge of conspiracy. . . . Subsection . . . [(a,(2)]
of the draft, relating to abandonment by all the con—
spirators, represents the generally accepted view,
according to the comments to the Model Penal Code sec—
tion. With respect to subsection [(a)(3)], abandon-—
ment by the individual conspirator, the cases are
fewer and the law less well settled. The major problem
turns on what the ind: /idual is required to do before
he can show he has abandoned. The choice of the Model
Penal Code, as reflected in the draft section, seems
reasonable. By requiring him to inform his co—
conspirators of his intention to abandon the scheme,
the policy goal is served whereby the. co-conspirators
may be discouraged and dissuaded by the announced,
defection. IfT the individual chooses instead to tell
the police of his desire to abandon, it is obviously
more likely that the conspiracy will be smashed before
its criminal goal can be achieved.

Note that under subsection (b), abandonment
of the conspiracy by all parties is rebuttably presumed
if no party commits an overt act within the statutory
time period following the initial agreement. This pre—
sumption may be overcome and continued vitality of the
agreement shown by conduct not rising to the level of
an overt act, 1i.e., constant and continued reference to

the agreement by a participant.



Irr. TD AS 11.31.130. DEFENSES TO SOLICITATION AND CONSPIRACY
The statute specifically precludes two defenses to

conspiracy and solicitation and recognizes one defense to those

crimes.

1. Subsection (a) (1)

This subsection 1is the counterpart of TD AS 11.16
.120 0) (2), Exemptions to criminal liability for conduct of

another (discussed in Tentative Draft, Part 2 at 35). Like
that provision, it is based on the generally accepted principle
that a person who 1is not capable in his individual capacity of

committing a crime may nevertheless be liable for conduct of

another that constitutes an offense.

2. Subsection (a)(2)

This subsection parallels TD AS 11.16.120(b)(3)
(discussed in Tentative Draft, Part 2 at 35). The following
commentary, taken from the Proposed Michinan Revised Criminal

Code, examines the effect of this subsection.

The provision is based on the universally
acknowledged principle that one is no less guilty
of a crime because he uses or attempts to use the
overt behavior of an innocent or irresponsible agent.
The only special problem presented here concerns the
situation in which there are two parties to the
agreement and one is immune from criminal responsi—
bility for any of the reasons listed in the subsection.
Although there are no Michigan decisions on point,
decisions 1in other jurisdictions have held that there
can be no conspiracy 1in such situations because a
conspiracy, as an agreement of two or more persons,
requires at least two gui.lty conspirators (citations
omitted). It is suggested that the danger of the



conspiracy arising from the prospective joint action
remains essentially the same whether or not one of

the conspirators is immune from prosecution. Moreover,
the major basis for imposing liability in the area

of inchoate crimes, the unequivocal evidence of a

firm purpose to commit a crime, 1is present irrespective
of the co-conspirator®s innocence or immunity.

DhOPOSI ® MICH. RFV. CFTM. COnp 5 101s, Commentary a* in?
(Final Draft, 1967).

3. Subsection (b)

This provision is a counterpart to TD AS 11.16
.120(a) (discussed in Tentative Draft, Part 2 at 32). The
subsection is designed to insure that a person who would
not be criminally liable as an accomplice if a crime was
completed will not be liable for solicitation or con—
spiracy when the crime is not completed.

TD AS 11.16.120(a)(1l) provides that a victim of a
crime, e.g., the fifteen-year-old in statutory rape, 1is not
liable as an accomplice to the crime even if he or she
solicited the commission of the crime. Similarly, TD AS
11.31.130(b) provides that the fifteen-year-old 1is not
liable for solicitation or conspiracy if the substantive
offense 1is not completed.

TD AS 11.16.120(a)(2) provides that a person 1is
not liable as an accomplice if his behavior is "inevitably
incidental™ to the commission of the offense unless a statute
specifically .imposes liability. IT the potential accomplice
is not liable for the commission of a completed offense,

TD AS 11.31.130(b) provides that there is also no liability

for solicitation or conspiracy.



1v. TD AS 11.31.140. MULTIPLE CONVICTIONS BARRED

Subsection (a) 1is designed to permit prosecution
for attempt, solicitation or conspiracy even if the target
crime .-/as completed. Although prosecution is allowed for
both the preparatory as well as the completed crime, subsection
(c) prohibits convictions of both crimes. As used in this
statute "conviction" refers to the imposition of multiple
sentences for the listed offenses, not the jury's return of
multiple guilty verdicts.

Subsection (b) precludes conviction of more than one
preparatory crime for conduct designed to culminate in commis—
sion of the same target crime. The subsection reflects the
policy of finding the evil of preparatory action in the danger
that it may culminate 1in the substantive offense that is its
object; there is no reason to cumulate convictions of attempt,
solicitation and conspiracy to commit the same crime.

Subsection (d) 1is included to emphasize that sub-—
sections (b) and (c) deal only with convictions and not with
prosecutions. Prosecution may be for one or more preparatory
crimes as well as for the completed crime-

Subsection (e) 1is discussed 1in the commentary to

the Proposed Missouri Criminal Code.

Subsection . . . [e] states the normal rules where
there 1is more than one criminal objective. If there s
only one agreement there 1is only one conspiracy. |If

various offenses are the product of a contiuous rela—
tionship they should, be considered part of one conspiracy.
Otherwise multiplication of sentences might become
almost fortuitous and, considering the extremelv inchoate
nature of conspiracy, oppressive and unjust.

PROPOSED MO. CRIM. CODE &9.020(e), Commentary at 121 (1973).

14 .



V. TD AS 11.31.150. PENALTY
Punishment for conspiracy 1is set one class lower
than the target crime. This classification system is consistent

with the Code®"s classification of attempt and solicitation.
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CONTINUATION of FISCAL NOTE _ANALYSIS
For Bill/Resolution No. B 130-----

This bill makes it a crime for two or more persons to
"conspire" together to violate state or municipal laws regarding
drugs and prostitution. Enactment of this bill will permit state
attorneys to prosecute conspirators even though the crime that
was the object of a conspiracy may not have been completed.

With the limits set by the bill, the major focus of
enforcement attention will be upon the major narcotics rings
which have appeared in the state during the last few years.

Investigation and prosecution of large-scale drug
trafficking cases is extremely time-consuming and labor
intensive. Major narcotics rings are carefully planned and
organized, and it requires the same degree of planning and
organization to detect, 1investigate, infiltrate, and ultimately

break the rings. A good example 1is the single big drug case that
the state was able to pursue in FY 85 -- the "Black Gold"™ heroin
ring in Anchorage. The case involved 29 separate individuals

(most charged with selling heroin), almost all of whom were
granted separate trials, thus creating 29 cases out of a single
operationT So far there have been no acquittals, although a few
defendants have fled the state and are now fugitives.

The "Black Gold" 1investigation required the "full-time"
(12 hours a day, 6 or 7 days a week) direction and legal
assistance of two experienced prosecutors for over two months.
In addition to obtaining over 25 search warrants, the prosecutors
consulted on a daily, sometimes hourly, basis with and guided the
efforts of three teams of officers: a "surveillance"” teanm
varying from 10-20 officers to keep track of the members of the
ring; a "buy" team of 4-8 officers working closely with
informants to purchase narcotics; and an "investigation" team of
2-6 officers who compile telephone records and other evidence 1in
order to discover links between individuals and organizations.

Under a conspiracy law, the scope of enforcement
authority weald be expanded to include more persons involved 1in
the ring, leading to larger and more complicated investigations
and prosecutions, but leading to more effective enforcement of
our drug laws. Effective enforcement of these laws, especially
at this point in Alaska®s history, 1is critical. With the opening
of the new international wing at the Anchorage airport, there has
been an increase in the number of international flights with
passengers "off-loading”™ 1in Anchorage. With new routes of access

page 2— Of—4



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No  $B.139-—--

to Alaska, and new types to drugs to deal in, traffickers will
have a field day. We must try to prevent the infiltration into
the state of new organizations intended to fill the void left by
the prosecution of the Resek-Marir. family (FY 84) , the Black Gold
ring (FY 85) and, most recently, the Azzarella-Serra
organizations (FY 86).

Considering the increase in sophisticated narcotics
trafficking, and the efforts necessary to adequately meet this
threat, the Department of Law believes that the dedicated
services of at least one full-time attorney in Anchorage will be
required to effectively carry out conspiracy prosecutions under
this legislation.



CONTINUATION of FISCAL NOTE _ANALYSIS
For Bill/Resolution No.

FY 87 costs are on a 10 month,

Fund Summary

71000

72000

73000

74000

75000

TOTAL

Attorney

60.

4.

11.

3.

1.

80.

0

5

2

8B 13
- SB 139

v Total

60.0

4.5

11.2

3.5

1.5

80.7
first-year basis. Costs

beyond FY 87 are on a 12 month,
one-time costs, and

factor.

full-year basis, less

including a 3% annual inflation

pace

£
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New Position

Position Tillc Attorney IV
Time Stilus Slal f Munllis
I’FT 10
Type of lixpendilurc
1 2
Salary 46.870
llencfils 13,174
Premium Pay
Other
Tolal Personal Services
* Travel
Contractual
Commodities
Lquipment
Cther
Tolal Cost
Receipt Code Funding Source
Federal Receipts 1007
G. F. Match inm
General Funds 1004
[-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061
Cther
iieli; rr
For U&M Use Only
Key Number___
Agenc
Request For gency
BRU

Component

RP Number

Amount
3

iXItv.'vtvaXvtvXv.'vXvX;.";:
V.3 LVXVvXIvXVivIvIvI/ Xy

60.044
4,500
11,180
3,500
1.500

...... 8JLZ24

80.724

Department of Law

Prosecution

Third Judicial District

No. of Plositions Ranjxssicp  Dar™Munit  GOVe  iApprpye::

Location Election District
Anchorage 8
Justification

This position is requested to provide prosecution
services of defendants who conspire to violate
state and municipal laws regarding drugs and
prostitution. Investigation and prosecution of
large-scale drug trafficking cases is extremely
time consuming and labor intensive and w ill
require a minimum of one full-time attorney.
Allocation to the full-working level of Attorney
IV is recommended because of the seriousness of
the crimes being prosecuted.

FY 87

j of 1
Revised Dale



" blflytf > ALASKA iy«d LtlilbLAIIVt bt — —
" FISCAL NOTF.

|Revision Date:

REQUEST FISCAL DETAIL
*Bill/Resolution No.: HB 626 Agency Affected: Public_Safety
Title: "An act relating to the _ Program Category Affected:

-~crime or conspiracy.l Administration of Justice
Sponsor: Representative Liska~ BRU, Program or Subprogram(s) Affected:
Requestor; House Judiciary Alaska State Troopers

Date of Request:__ 3-6-34

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84 FY 85 FY 86 FYy 87 FY 88 FY 89
OPERATING ‘
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
<00 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 CRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING * o o 0.0 0.0 ° 0 ° o 0.0

I CAPITAL 0.0 0.0 © 0 0.0 0.0 0.0
| REVENUE

FUNDING: (Thousands of DoT ars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

rQ
Prepared By: Francis C. Allan
Di visilwm: APbdsiskaStdtxtelironpers > Date: 03/0R/84
Approved by Comyij/ssioner: Robert J. jfun”bern Date:
Agency: ApBublic Saffety V

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) 12/1/83
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\ new ploy to fight takeovers

‘i tix o huh valilin ilj.t wixnl.
*rl Jan Jl an, I't-b |, Nf* \nfk Ultts
If Lurl 1 I'alltl ami «iilnpUlCen hf tint
<In |«uri liai. il Miiit* 1 iiulliiici hliart'ti <if
brekofl Kn|.| ,;t 1 n cihhmiili ntmk Th
I'lbrr vililt ntm e til W* 'Inrugii rt-luili-r
tal il alrctiih iivtunl, I auililrii Ifiili.v
litiim Nm-.i.-il ilie lialin group* I(nlil
Inil - nullum uliarrn, almul LV' ttf
ti.th KmM nitvit uijlutaiHlliig
Tin- niiiilidii>'n ri'iu‘'tinn aa.i predict
Me 1l lured a law linn lit light dit*
m-al Dial Irulm wmiltl seek ntiilml and
immlily liquidate tin- cniupaiiy to si'll off
a large real oslair holdings
Hul the li-*ul I'lami was novel. Skud-
i'll, Arps, Slate. Meagher it Kioto. Um
rw York law Ilrm wrll known for its

Tie racketeering charge could
leter Investors from
naking hostile tender offers

irjxirute Lnkrovrr department, charged
«aim and his group on Field's iR'liulf
ilh "nickelreriiig,” although them has
ever lieen any suggestion that Icahn or
is eoniliatiies am in any way affiliated
«ith organized crime, the usual target
f Uie nu’koU*eriiig laws,
ynical (udg**. The legal elaitn was bused
n an interpretation of the federal Rack-
teerinit Influenced & Corrupt Orguniza-
ons Act of 1H70 (illi 0) llmi hns caused
tnsiilurnblo eomment within corjHirate
egal cimlos in the psthl year. Some low-
ers believe that tho~~rrfrkoleering
harge, which causes legitimate busi-
esses considerable embarrassment and
tay work to deter professional investors
rant making hostile tender offers, could
echme more common in the coming
HHItIIS.
lilt't) outlaws the use of income re-
eiveii front a "pattern of racketeering"
) acquire aHiU' ’ness. A pattern of rack-
leering is dcf'.ied. in turn, as any two
iolations of a numl>er of different laws,
icluding the securities laws, during a
(Vyear |H'rind.

Citing a consent decree that Icahn had
ist stilted with the Securities & Ex-
huuge Cuimnissitm.in. connection with
is acquisition of Humincrmill Paper Co.
hares, as veil as other lcuhn activities
hat hud been drawn into question by
edcml and state agencies, Field insisted
Mat the allegations, if proved, amounted
>n pattern of racketeering.

Although Itiro has Inniivthe law for 12
eurs. it has surfaced in civil suiLs only
unng the past year or so. The reasons
iven. hy securities lawyers who refuse
i Im giinted by rimne. ure twofold One

ir. Al At PAWS

i Uiat fcUt-r«l Zuilge-t er|<ttullt lintx
ml Utf I' S DtaUkt I t'Ufl Ui M*JiliaUal,
that lu-*r>. a Urge [n“crliL»gt- uf Hit- iu
Ooii s takeover rim i am tx-cnniing in
rreaAiugt> cynn-al t.v-.ui Ok- u.-ujtl iUuiw-
nutile tn « rtiinjliuny s lawyers
17ie judgi-n view many cajx-a legally
uiijuaUlu-il ulU-mpLi hy entrem Mil nun
affluent to light off an acquLMUoii justi
liable on bustneSA or tin&iK'ial grounds

Urge'

Supreme Court tlin-w doubt on the right
of a target comjuny In hue for fraud
under the securities laws,, Ily law, who-
ever acquires mure Uian fl'i of a compa-
ny's stock must submit to the SKCin a
Schedule KID a statement of his inten-
lioiut, Defense lawyers have
traditionally alleged that the
13D filing is fulse or mis-
It-iultny; because the acquirer
did not disclose his true pur-
(sises. Rut now “the courts
are divided over whether a
target company has stand
ing to sue," says Martin Up-
ton, a New York takeover
lawyer not connected to the
Field case. Under KiIt'O, how-
ever, a target company has
the explicit right tn sue.

In his Schedule KID, Icahn
deni, d that he and his group
had formed any plans to lig-
uidate Field, sell off its as-
sets, merge it with another
company, or make any other
major change in its corpo-
rate structure. The claim
was greeted with some
skepticism. Since 1975, Icahn
had purchased large positions in a num-
ber of companies and gained a reputa-
tion of seeking control, merger, and sale
of assets. Often he ultimately sold the
shares back to the companies at a con-

iderable proftL

EVEIe sanctions. On Feh. 8, Field sued
Icahn in Manhattan federal court,' charg-
ing that he had failed to disclose a plan
to acquire M'v of the stock, seize'con-
trol, and engage in "extraordinary cor-
pontte transactions.” At the same time.
Field laid the groundwork for its racke-
teering charge.

Beyond the publicity value, a racke-
teering charge can be worrisome be-
cause of the severe sanctions open to
judges to impose. rico allows treble
damages, attorneys* fees, and an injunc-
tion that theoretically could prevent an
investor from attempting future take-
overs for a period as long as 10 years

In the Field case, Skaddi™t Arj*» attor-

lhit ynOuw.Ril PvUvt Jo.Ift t'» (ft S
I*-i«J Ui bbue + tcllp>ic«/i rrwliratiui.f
ithWr wlute koJd.li iixoVr lullrr ilte kr-urt

of lilv pliiu- gituiy; 1*M to W)a I
zYsu(out i wlulr = HRjlilrf
i< «Jiii > Atv]tilMIhi|l t*hl tUMnl Uk

Jailer L tdl lilt.it lii< r*-»ti»ii.
mg or«l<-r. wiml lcabu timUiiord in tiuy
ulUmatt-ly acquinug m'll- 'krv of Kkbt
uluroi IUitn  Ibre»- w.vk*  IK«we-vf
Fh-kl arrauy.'t-tl tbruugb tioidnuoi Swa'lo-
\- (<i K ilirrgi-f with KATts liie Ht ttlt
|«'r hluire It is f\]lit*cUtl to U- coiuph'lttl
(his bumiitvr
VitSnarebBty. Utlg.llJOI1 - U'lwiw'll  Icahll
and Field was dropjwd on Mar. it ta-
fore Judge i™'val irauhi rule on the rack
eleenng charges Had the suit ctmlin
ued, however, Field’s lawyers would
likely lutve pressed for documents fnnn
Icahn that might have proved Oieir rack-
eteering claims. Under Kitnt, it Is unnec-
essary to show a conviction, only that

Lawyers may paint Invaatora aa radcataara

the alleged violations of law actually oc-
curred. Most of wtfat>was discovered
during the two i/ionths ()f litigation was
sealed by agreement ot'the parties, who
will not eomment publicly on the case.
Some corporate lawyers privately con-
demn the use of Rico in takeover suits
as "'sewer tactics,” "just a diversionary
tactic,” and "silly.” But many agree that
the fear of being labeled a racketeer
could influence future takeover strate-

._gy..And,.says.one.,,""those (especially yul-

nerable are professional investors, like
Icahn, with a track record."

Whether RICO charges will catch on
remains to be seen, but a few attorneys
think that their use in the Field case
was an important psychological turning
point. Says one well-regarded takeover
lawyer "1 don't think the racketeering
chaiire is of any moment, but don't
guote me because 1 may have to use it in
d case tomorrow." ]
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Heidl lew s for Lesbor Rocketeers . e

ilk characters Change, but |t iS the
Tsame old story, and a dislurhingiy
frequent one. It was recited again a
few months ago. A Labor Department
official ‘old a Senate committee about
the activities of a labor union official,
this one a Floridian.

As president of one local, manuper of
another, president of a district labor
council and trustee of a workers' bene-
fit plan, he had access to union work-
ers' funds and embezzled from six
labor organizations Althouph convict-
ed, be remained in office pendinp ap-
peals and siphoned off another SI
million.

Congress now scetns determined to
close off such opportunities. The vehi-
cle is the Labor-Manapement Racke-
teering Act. Already passed unani-
mously by the Senate, il will I« Liken
up this fall by the House Education and
Labor Committee. The bill’s sponsor,
Sen. Sam Nunn (I)-(Ja.)t says it is a
signal to "organized crime and corrupt
union leaders that Americans will no
longer tolerate™ criminal influence and
activity in organized labor.

In effect, the hill would amend three
existing acts—the Labor Management
Reporting and Disclosure Act, the La-
bor-Manageiuenl Relations Act and the
Employment Retirement Income Secu-
rity Act.

A key provision would provide ‘lron
per incentives for unions to purge i -mi
iual element- from their raid- For
example, it would be ,i l-jo»\ u,-i. d i.f
a misdemi-anor lor empio\.-r iiol
unions to engage in p.i\o!| -a Ime
bucks and for a union or aoi-i mr

H1

fit fund to hire or employ a convicted
criminal.

In addition, the hill doubles to 10
years the period during which a crimi-
nal is disqualified from employment
with such organizations after convic-
tion or imprisonment.

The hill extends the disqualification
to all positions with a union or benefit
fund by eliminating the current exemp-
tion for "clerical™ or "custodial™ em-
ployes. Thus unions could no longer
employ otherwise disqualif ‘d criminals
as highly paid "clerks' or "custodians.”

To prevent convicted criminals from
continuing to work for unions or trust
funds during lengthy appeals, the bill
provides that disqualification for con-
viction begins on "'the dale of the judg-
ment of the trial court,” regardless of
whether the judgment is appealed.

The hill would, however, protect the
interests of an individual whose convic-
tion is overturned. His salary would b ;
placed in escrow upon his conviction. If
the verdict is reversed, the individual is
paid the accrued salary; if the verdict is
uphold, the funds are restored to the
union.

L ARoit DEPARTVENT altitudes would be

m important to the success of such
legislation. The department’s role in in-
vestigating organized crime within
unions in years past—specifically, its
reluctance m some instances to initiate
probes Inis been criticized.

The lull therefor* amends previous
a<u bv assigning tmi merely the air
‘lioriH to investigate bm also the re
-fitn.-1bilit vV

NATION'S

lidt jUrReEIrT sii* N mu. i
iv.e:\ i -j.ni, lo'h. li.ali. Vitle © >e
1 dMUUEL out lii-al mg . te -tleit ill ¥
1d* Dy [»itttill ur el labol 1N Itn |0 1
I..el Lilli*I ™ ad apam-l lab*-i r.e'l*
i>ermg

V111 we ligit'd 1loil, leiel liilit.i!
pin; eilitn|> am™ the Fill lILIt the D*
padineiit of Labor had taken no role in
the |giiVi*ruinent's| fight iigaui't crnni
nal corruption on tin* New York-New
Jersey waterfront.”

That fight with the Internation.il
Longshoremen's Association, dating
back tu the H’IG,, was the genesis ol
the present lull At the time the nation
wa-, shocked by revelations of massivi
kickbacks and payoffs to Longshore
men's union loaders uncovered by the
Senate crime committee chaired by tin
late Sen. Estes Kefauver (D-'IVnn.h The
late Sen. John L. McClellan (D-Ark.) lat-
er made a stir as chairman of the Sen
ate Permanent Subcommittee on
Investigations when it exposed criminal
activities hy Teamsters union officials.

jamntniNL TO Sen. Don Mickles (R-

Okla.). one of the cosponsors of
the hill, the fact that corruption has
existed within labor's ranks for so
many years is due in part "to the enact-
ment of laws that seem to encourage
crime.” The fact that a convicted union
official has been able to remain in office
until appeals are exhausted is one ex-
ample.

"It is time that we change the course
of this country's labor laws—time that
the laws reflect the high standards
Americans expect of us,” Nickles says.

In a letter to Nickles, the Justice De-
partment put its weight behind the hill.
It wrote:

"Recent convictions involving labor-
management corruption on the water
front and in other industries have
demonstrated the continuing need for
strong federal legislation to deter the
use of extortion, bribery and payments
involving conflict}! of interest among
the parties to collective bargaining "

According to Sen. Warren Il Rod
man (R-N.IL), a former attorney goner
al in his slate, "Larceny, sabotage ami
labor disruption have become so preva
lent in some union areas that they an-
included as part of the cost of ilmng
business."”

Labor Secretary Raymond J Dumi
van has assured the Semite Labor and

HIP'NT N1ss o111 1 O

Loee -



Sen Sam Nunn (D-Ga.) believes that unions need
the help ol Congress to rid themselves of corruption.

Human Resources Committee dial his
<li*>;irtttii‘iil wini|il do wltal was expect
1" o f il

"Our eleHizirtiiit'til lias an innvavcritq:
commitment to protect workers anti
benefit plan participants Wc will use
every timl presently availal'le In il< In
safeguard the integrity uf lalmr oruatn
zatinns ami benefit plans ... ami we
wot]l<l welcome the additional tools that
wnulil be Kivi'tt by the proposed legisla-
tion,"

The bill would regain’ Donovan's de-
partment to investigate abuses of a
criminal, not merely a civil, nature. This
section of the bill nas been opposed 01
the uroiind that it encroaches on the
criiiie-fi~htiuj: authority of other feder-
al investigative and prosceuiintf agen-
cies To allay eoneerns, the hill savs
rO0diml Ut 1

and good nows toi union momhort.
s a Sonate-passod bhill that

awaits action

that nothing: in ‘< should be construed
as preehnhni; other aucncics front eon-
duetint; their own probes into both civil
and criminal violations.

One aspect of the bill that is due for
scrutiny hy the House is the proposed
immediate disqualification of union of
fieers on conviction, ftnisiderinjr that
punishment would lie meted out before
appeals have run their course, the pro-
viso raises "troubling civil liberties is-
sues,”" says AFMTO i’resident l.une
Kirkland.

Two other portions of the bill also
concern Kirkland. One is a section re-
ferring to employer contributions to
union-manured trust funds. Kirkland
explains that a union official can make
itn honest error "that lots nothing to do
\Villt tnnler-tlie-table employer pay-

iIn the House

The Senate antiracketeering bill, says Sen. Don Nickles (R-Okla ),
Is n long-awaited change In the course ol this country's labor laws.

moot" and that he fears the section's
misapplication.

Kirkland also contends tiiat the lit-
veitr disipialifieation from office could
lie too severe. "1 can't persuade myself
that all eases itre alike,” he savs He
hits surrestcd that trial judges be au-
thorized instead to impose disqualifica-
tion periods of not more than H years
at the time of conviction.

,Ksi'iri: ttiksk reservations about
tin bill, Kirkland hits endorsed it
His endi rscmcni. he says, stems front
orranized labor’s recognition lliat it
"sim|dy does not have the resources—
the trained manpower, the subpoen;i.
the trrattd jury, tiie authority to uncov-
er and punish perjury, the title | .icess
trial procedures ... and the effective
sanctions to punish the jtttilly."
Understandably, Kirkland feels the
bill puts the spotlight too harshly 00
union officials. "I nlike bankers. Imsi
nessmeii and politicians, union officers
are judged uccordiig: to their worst ex-
itlliples," lie lidd the senators
Nunn believes that the hill does not
harass organized labor but provides the
extra assistance needed for unions "'to
finally rid tlieinsekvs'™ of corrupt offt
eiaN  Tlii- unions have labored to rid
tin-lic-elves of these people,” the si na
tor say.-, "'but in many eases liny ha.l
been unable to do so alone | hchew-11<
iltiloli- need tin- help of t‘impress
—Del Mmt™.

Organized latior docs not have effective
sanctions to [>unlsh the guilty™ on its
own, says At L CIO President Lane k 1Hand
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Life In Hiding
Frank. Calim*no came home from Ibe Korean

‘War to find hu brother « beroin aikhct and
vowed to jet revenge from the mobatcn who

peddled . ~ he wa* t suc-
cessful healing » aiTcotliitoning contractor
in New YorK7>berflvoodrumfcommon at

hammer* in the corutruction trade. Calunarto volunteered to
feed information to local authorities. Eventually, he penetrated
the Malta™ highest ctrcle* and became pal* with the late gang-
land chief Carlo Oambino. 1n 1978 Calimano told hi* *tory
to a Federal grand JurK investiPating Labor racketeering. Then,
to protect him and hi* family, the government placed the
Calimanos in it* Witness Security Program and lent them
offto Houiton with tVesh identities.

Almost immediately, Calimano ran into trouble. Became
he had no credit record, Cglimano had difficulty uarting
a n'-w business. Old friend* recog-
nizi J him on the itreet. And Federal
prosecutor* buck in New York did
not offer any further help. Calimano,
fell inld a’ depression; Tast June he
was Tound hanged in a hospital
room, an apparent suicide. Says his
widow, Vivian: "l don’t want any-
one to go into this program the way
it is now. You can get better pro-
tection from Ihq Matin.”

Born-Again Liven Calimano was
a victim of what had seemed a good
idea. The government believed that

owed something tp-wilnesses who
provided information about orgam
"'ized crime but feared relalfatiohTrbm
mobsters. It started its assistance hT~
1970 with "safe houses." When they
proved inadequate. Federal authori-
ties agreed in 1975 to do much more:
they would move informants and
tbeir families to different communi-
ties and help them begin completely
new lives. -But the esecutio.i of the
plan lias always teen flawed. At U.S. .

- Senate hearings this month, a string
of—protected witnesses,-hidden be.
hind a screen and guarded by Federal
marshals, confirmed that their borp-
again lives have been filled with poorly delivered promises,
erratic assistance'and, sometimes, tragedy.— *

The program is unusual enough that other government agen-
cies seem unable to cope with it. One thing a protected witness
needs at once is a new social-secucity card so that he con
get a job, ~ut the Social Security Administration has been
painfully t.ow in Issuing new numbers or transferring old ac-
count*. Fourteen slates refuse to provide, new birth certificates;
*ome state officials contend that if a witness committed a
fnuii after they had given-him-the-new-identification}-they
might be held liable.

The U.S. marshals oasigned to help the witnesses are often

not properly trained for the job and tbeir efforts can be oadly.

Cbmic. One marshal booked m witnes* on an airplane under
the name 'T. Kennedy" and another gavirtt‘WTtn«a-the.alias
"John Philip Sousa”—ploy* guaranteed to attract unwanted
and possibly deadly attention. Marshal* Tuvc given ta™ay the
new loca,: (it of their charge* during casual courtroom con-
vert*t>oai or in idle barroom chatter. In one Catch-22 incident,

the marshal *ervwc refused to give « wvUscm a copy «d luj
own agreement with the government because it im.luded his
old name; another marshal told a veterinarian treating the
mao'* dog that the animal was oart of the Federal witness-
protects*!-program.

Moat of the -informant* in the p/oeram o0J not innocent
bystander* They tend to be ether former hood* who fell
out of favor with Ih~r gangs or convicted felon* who decided
to trade informatior’ for better treatment. The reward that
the authorities offer i* a chance at a fresh start, at Irrui
for the informanU® families "1 did not want my children
to grow up in that environment, because they would have
become a part of organized crime,” lay* Joe Cantalupo, who
has testified against bis former mob colleagues in Brooklyn.
Bat many of these crooks do not know how to live anywhere
except in the underworld; they have few (kills to well in straight
society.

Informants Kill In prison can pose ipccial problems. Security
in many Federal jails it poor, and protected witnesses suspect

that other inmates often can get ac-
cess to supposedly secret records dis-
closing their true identities. Fearful
that some other prisoner may have
a contract to kill them,- they fight
to sfay in isolation. Several witnesses
have sued the government to prevent
their transfers into the general pris-
on population. These prisoners arc
effectively cut off from their families
- as well' even these visits arc con-
sidered a security risk and arc usu-
ally limited.
Not Easy: The worst problems,
" however, occur when the govern-
ment tries to help law-abiding citi-
" zens such as Calimano who-havc
agreed to help the police. Only nbout
5 per cent of the witnesses full into
this category, but they have the most
to lose. It is not easy for a business
executive or an accountant to erase
his history and start from scratch.
Usually, the witness must sacrifice
, his career, his friends and, for a while
at least, a comfortable standard of
- living;-Vivian Calimano’s problems
continuorTIcr-oldcst-son-cannot-es-.

Cantalupaifrith afriend: A newstartfor his kids . .tablish a line of credit, and she has

not received any social-security bene-
fits because hey husband’s old account has not been transferred
to new number.
ret no one wants to eliminate the program. "An efficient
and effective Federal witness-security program is a vital tool
in the fight ag«inst organized crime,” says Sen. Sam Nunn,
whose investigating committee conducted the recent hearings.
Some steps have been taken to make the program more efficient.
Witnesses now. sign a 21-page memorandum of understanding
that spells out what they can expect, Prosecutors.must'brief
marshals before'binding' witnesses into their custody. One
hundrfd and thirty marshals have been trained as "'security
specialists," and the remainder of the marshal corps is receiving
instruction in how to cope with the witnesses’ needs. More
than 15P‘major companies now participate in a job pool for
protected witnesses. The revamped program seems to be work-
ing (or tome Still, says Howard Safir, chief of the marshals’
protection operation: ""Witnesses should only enter when there
is no other‘alteniative." * ]
AJUC PRESS with ELAINE SHANNON io WuhlInjtoo
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Flocks of holiday travelers won't bo enough to gel the major airlines on an uptrend.

AVIATION

A bleak new year for airline profits

A 2-ft. snowfall grounded planes in Den-
ver on Christmas Eve, but elsdwherc
most airlines reported ~holiday traffic
heavy enough to brinfAr»moment of
cheer to even the gloonfSS”Bsecutives
“] don't take much solace ouwf that,"
says Randall Malip, senior vice-president
for marketing at UsSAif Inc. “It just
means people who are working have a

Dallas'will become an especially bloody
battleground next sjiring if psa Inc.
launches a proposed new venture in that
city with 30 planes leased from failed
Brahiff International Corp. Industry
sources also fear that the death throes
of weak carriersfduld spark a repeat of
the havoc caused when Braniff slashed
fares systemwide in its final days.

little more money nnd are still doing th?liy Permanent discounts? With the economy
traditional things. | see no change in the Vtecnvering only in fits and starts, at

»

basic ufiTltrlying problems,
Despite lower fuel bills, lower interest
rates, and a slowing in labor-cost in-
creases, 1082 is likely to be the third
straight year of record losses for the 11
largest airlines, Which lost $117 million
on operations in fOSl. What is more, to-
tal revenues are expected to drop for the
first time in the industry's history.
‘An Insane probability.” The "‘outlook for
1983 is not encouraging. “As empty as
we’re flying," says one airline president,
“there’s an insane’ probability of sharply
increased capacity.” Spurred by lower
fuel prices, the increased availability of,
landing slots at large airports, nnd the
major airlines’ determination to hold
market share against aggressive smaller
competitors, carriers are .to in-
crease flights by near\*"iij£i|i83. By
adding more seats to'T”anes, 4hduMry
capacity, in available seat miles, could be
up by 15# or more. Northwest Airlines,
Frontier Airlines, United Airlines, and
Della Air Lines will be showing some of
the heftiest increases.
, Although Trans World Airlines Inc,

best, overcapacity is already chrenic. All
those empty seats, as well as the cash
squeeze at weaker airlines, have led to
never-ending fare wars. More than SO#
of tickets were sold at discounts averag-
ing 53# in October, the latest month for
wliich figures are available. Revenue per
passenger mile was 5.7# lower than in
October, 1981. "There'll be this kind of
pricing so long as any carrier feels the
need to look at things on a short-term
basis because of-its own situation," says
Eva Davis Holman, vice-president at
Donaldson, Lufkin & Jenrette Inc.

This year's traffic growth—4.7#* in
the first 11 months for the major carri-
ers—came almost totally from deeply

" discounted prices. Travelers arc becom-

ing so accustomed to rock-bottom fares,"
says Julius Maldutis, a vice-president at
Salomon Bros., that "we could find the
industry establishing itself in a perma-
nent discount structure."

Managements cling to the hope that
prices will rise when demand /evives,
but even the staunchest believers are

wavering. Says Morton Ehrlich, senior.

says.it is trying to' exercise '‘capacity vice-president for planning at Eastern

restraint,” the restructuring of its route
system is adding capacity at its St. Louis
hub. Other airlines have been making
similar moves'lo strengthen. Qieir opera-
lions, thus increasing the likelihood of
an all-out war as carriers slash fares to
bring connecting traffic to their hubs,

Air Lines Inc.: "There's something very
compelling about very large red bracket-
ed numbers quarter after quarter. 1

hope TTurn ouTlo'b’e right in terms of S *

little bit of sanity coming back into the
business. Unfortunately, logic isn’t what
brought us to this stale." ]

INVESTMENTS

Can a racketeering law
be aoplied to brokers?

Six investors in California, Nevada, and
Virginia liugght large amounts of U-vitz
Furniture Corp. stock on margin in 111S1,
allegedly on the*''recommendation. of a
Smith Barney, Harris l.Ipham & Co. Ac-
count executive who claimed he knew
the furniture warehouse chain was a
takeover target™ But no lakeovor oc-
curred, Levitz tflock dropped precipitous-
ly, and the investors lost $2.G million.
Now the investors are about to file a
joint complaint in Manhattan federal
court against Smith Barney. Their stock-
holder suit will probably be the largest,
yet to attempt to wield a relatively old
legal weapon—the Racketeering Influ-
enced & Corrupt Organizations Act of
1970 (Rico*—in a new way. Under giro's
treble-damages allowance, the investor
group will seek amounts totaling $95.8
million.

"Investing is not like playing black-
jack," says Arthur M. Scliwartzstein, a
Washington lawyer representing four of
the six plaintiffs. “If you feel you've
been wronged, you don't have to swal-
low it. There may be avenues of re-
course,” including UIQQ
Aimed at crimcrtourls and lawyers re-
main divided over Jtico, which outlaws
the use of income received from a “pat-
tern of racketeering' and was aimed at
eradicating organized crime. But. says
I’etcr H. Morrison, former chief of the
fraud 'section of the U. S. attorney's of-
fice in Manhattan, the law’s “reach ex-
tends considerably beyond that.”" Thus,
while violations of securities laws are
not usually viewed as racketeering, Con-
gress defined the term Iff include “any
offense involving... fraud in the sale of
securities.” And a pattern is defined as
two violations of a number of laws, in-
cluding securities laws, over 10 years.

To date, no court has upheld a claim
against a broker under Itict). Future use
of the racketeering statute may depend
on the Smith Barney case, which is likely-«
to wend its way to the Supreme Court.
Smith Barney refused to comment until
a complaint is filed.

Scliwartzstein and other lawyers who
believe ItKO applies in securities fraud
were heartened by a recent federal court
ruling. It dismissed a claim by Sbcar-
son/American Express that Congress
never Intended the law to overlap.with
Uie anlifriiiid ‘provisions of the federal
securities acts. Says Scliwartzstein:
"Rico gives David a little negotiating
power with Goliath.” *



RICO THEENFORCER

JUSTICE

J. Ray McDermott A Co., a major
builder ofoilplatforms, paid $503,613
in bribes (he vice chairman of
Tenneco Oil Ca la undertake lucra-
tive construction projects In the G utfof
Mexico. Rut the cost o fdoing business

v* Jumped unexpectedly last year after
the firm pleaded guilty, on seven
criminal counts. A Federal Judge in

New Orleans not only fined McDermott

$103,000, but confiscated its 5897,000 In

Illegal profitsfrom the Tenneco deals.

While serving as mayor of Lansing. IlI,
foe sixteen years. Jack u. McNary shook
—dawn rcahesiale and Invested his
booty in tvv private businesses. Convicted
last year of extortion, McNary was sen-

pit u underworld hit men. While Justice
officials concede_the Uw muil be applied
cautiously, they ice no need to sheath their
weapon. "This it a valuable tool," aacya
Attorney General-designate Benjamin Ci-
viletti. “We will not «hy away from using it
to pursue corrupt.enterPrlses which do not
fit the layman'a view of organized crime."
With about 200 RICO cases already filed,
and the government increasing its use of
the statute, the American Bar Association
has scheduled a special seminar on how to
deal with RICO at its conven-
tion this week.

RICO is one of the hroadest

.criminel statutes Con?ress has

ever passed. The law Tirst enu-
merates 24 Federal and eight

Qo Rh—Arunj JoomiGritition

A new spoils system: The gowmment could not seize a priiate mansion, but it
could take profitsfrom an oil rig, and possibly a used-car lot

fenced to threeyears in prison. He will also
have to ransom his businesses, which the
government now effectively controls.

These cases share a dubious distinction. The
Justice Department prosecuted them—and
other button-down crimes— with a law de-
signed specifically to convict Mafia capos
Known as RICO (Racketeer Influenced
and Corrtlp[| Organizations), the nine-year-
old law allows the government to Seize
cgfflfhate businesses ifthey have been used
for illegal schemes or as’investments for
dirty mone&/. Says Chicago attorney Sher-
S0

man Magidson, t*RICO can reach out and
castrate ?eo le."
ThARICQ Uw frightens many lawyers

and judges. The%/ wqrrP/ about Unguage so
loosely drawn that it lets the government

sweep even small-time white-collar de-

fendants and public officials into the tame

v

state crimes such as murder, extortion or
mail fraud; then it states that anyone found
to have participated in two of them within

of racketeering. If prosecutors can link
such patterns” to-an interstate "enter-
prise”— loosely defined as.vmuallg any
Personal association or business—ahe de
endants become subject to |mgr|sonment
for up to twenty years, fines of $25,000 per
count and forfeiture. ‘Taking away busi-
nesses from these guys is like taking away
tools from a burqlar," says New Jersey
Federal prosecutol George Wilson.

RICO isan extremely potent weapon for
prosecutors. In plcabargam_lngR, when most
cases are settled, the potential RICO penal-
ties often lead defendants to make a deal
with the government rather than take their

chances with ajfury. In Chicago, for in-

stance, the fea: offorfeiting.lhcirbusiness®

jury," says Jeremiah T. O'Sullivan, chie

lei seven nursin?—home_ owners and three
%harmausts to plead guilty and pay tines of
1 million. . _
The Uw also gives prosecutors extraordi-
nary latitude to trace crime back to the
otherwise insulated kingpin. "The statute
allows a prosecutor to paint a broader
picture than could be normally seen b¥ af
0

the Organized Crime Strike Force in Bos-
ton. For instance, John Christopher was
tried in Tampa, Fla., in 1975 for master-
minding a ring that kidnapped women and
forced them 1jtto prostitution. Normally,
the scope of the evidence would have been
limited to the specific kidnapping; at the
RICO trial, however, the judge permitted

60" S Thv-Cmr*5

50 witnesses to describe Christopher’s
criminal behavior over thirteen years.
Thegovernmenthas used RICO in sever-
‘arimportant prosecutions against reputed
mobsters. In Chicago, two alleged organ-
ized-criroe hit men were sent to prison for
30 years after RICO convictions. And in
Boston, after convicting four.cxtortionists,
the government seized the contents of five
massage parlors— including 5 gallons of
massage lotion and a Christmas tree.
VKTOwYi Much of the cont.roversY about
RICO has'focused on white-collar and
government corruption cases. Federal offi-
cials won an important victory last month
when the U.S. appeals court in New York
upheld a gullltY verdict in a complicated
RICO hospital-fraud prosecution. Pros-
ecutors affoblished that Karl R. Huber, a
Phi Beta Kappa Princeton graduate and
Harvard Uw-achooHrainpd attorney, bad

ARt'
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helped rexcuc Ins futlicr'* failing biulncu
empire by overcharging hiwpilalvfor eqmp-
ment. Convicted lavi year on 30 criminal
.ouiit*. Hul>cr now face* four year* in jail
ind a fine of S108.000. lie does have one
~twice: he can pay o fine of an uddiiional
1100,000 or forfeit hit corporate holding
.ompany to the government.

RICO charges against public officials
tave a particularly odd twist: the “enter-
irise” psuullviuvolvced isthegovernment. A
ury corivTcreaiiVc Maccm, Ga., police de-
ceives who look money and “carnal™
tribes to overlook prostitution and other
llegal activities. The criminal enterprise
vith which they were connected was the vice
quad. Florida state judge Samuel Smith
vas tried for selling acquittals; his judicial
iistrict was named as the enterprise.

forfeit: Some judges are uncomfortable
nth this creative use of RICO. In May,
J.S. Judge Ross Sterling in Texas dismissed
Federal indictment of five Texans accused
f an oil swindle. "RICO was designed to
ccp racketeers out of business, not to make
icketeers out of businessmen,” Sterling
tid. Last week, Atlanta Federal Judge
larold Murphy dismissed part ofa RICO
dictment against pom king Michael The-
s. It would have forced Thevis to forfeit $ 1
illion in cash.and jewelry and his $4
illion mansicrfi if convicted. The law docs
it extend to what a criminal might have
eught with illicit profits, Murphy ruled.

RICO appears flawed in several ways.

icis its broad language, which allows the

vcmment to collect a batch of minor
mes and call it general racketeering. ""Wc
ve a joke that if you have ajob and send

o letters, the government is going to

ifiscate your property,” says prominent

ishington defense lawyer William Hund-

. The forfeiture provision—not often

d—also causes trouble. The statute does

state precisely what happens when
fits from racketeering are mixed with
timate funds to operate a business.

-heftAIMS: Nor is it clear how closely tied

pcrty need be to the criminal enterprise

ire it can be confiscated. In Miami, two
ged chieftains of the "Black Tuna™
g—accused of smuggling 500 tons of
ijuanajnto the U.S.—are arguing that

{overnmenfTias no'nglit to seize a uied-

business, three houses or a houseboat

din the indictment.

Tiatever its weaknesses, RICO gives

{ovemmenl an effective threat cgainst

isticatcd crime. Jgstice officials, tvho
approve RICO prosecutions, ins'st
study every case carefully before pro-
ng. But they find white-collar ciimi-
especially elusive. ""The psychologyof
businpss types is that they're not going
Icaught, and if they are, they'll find a
around it says New York lawyer
y Ulln\an. At the least, for whitc-
ecriminalsjas well as gangsters, RICO
trs to be cviJng up the odds;

'RESS »itli IIpAINE SHANNON in W«ihin|lon,
I AFE11.15SIA<ON.SinChk.ijo«ndburc«urc]-oni
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MACm m CANDIDATE

IDEAS

X eFirst ofall," intones the speaker, "let
W' me say that the United States is not a
W failure. I recognize that it’s foolhardy
N

to unilaterally disarm, but ..." So
bcginsanupbcal.lcl’s-look-at-the-rcc-
ord forcign-policy speech that could
well be the kickofTof the 1980 prima-
ries. The speaker, however, is not
Jimmy Carter, Ted Kennedy or even
Howard Baker, but n fresh political voice
from the Midwest. The name? IBM-370.
The slick-tongued computer-orator is
the brainchild of two communications pro-
fessors who believe that getting elected to

]

fill lo**rv\—Niwiwiu
Cragan and computer: Myfellow Americans. ..

public office is becoming more a matter of
rnanipulatjn”campaign symbols than deal-
ing with spbstance. To prdvfc their*thesis,
they set out to program the IBM-370 to
write the "perfect” foreig”™-policy speech—
one guaranteed, that Is, to appeal to the
most and offend the fewest in any givrti
audience. “We figured that If-we did the
proper market-type research and pro-
gramed the computer to write a speech
reflecting the findings, the speech would
end up sounding pretty much like the genu*
ine article churned out by a pack of poll-
watching sp<xchwriterB,'".says John Cra-
gan of lllinois State University.
orama'i To begin with, Cragan, 35, and
partner Donald Shields, 34, ofthe Universi-
ty of Missouri-St. Louis, theorized thatall a
politician need do to get elected is recognize
that voters generally subscribe to one of

three ""dramatic’ views of the world, then
play to the most widespread of the views.
Set in a foreign-policy context, these three
attitudes translated into cold-war, neo-iso-
lationist and powcr-politics mind-sets. On
the Panama Canal, for instance, the cold-
war view held that the U.S. ought not to
surrender the Canal Zone, life neo-isola-
tionist view dictated tfipt the U.S. get out of
Panama and the potfer-politics view sup-
ported the negotiation of a new treaty to
protect U.S. interests in the zone.

The professors picked twenty such issues
to be covered by the speech. They culled
newspapers and magazines for
months, jotting down quotes that
reflected all three positions on all
twenty issues, then transferred the
guotes onto 60 index cards. Final-
ly, they went to—where else?—
Peoria, 111, to see how the opin-
Mns played. Sixty. Peorians were
csked to sort thecarcJs”m order of
preference, from those most re-
flective of their views to those
least reflective. Then the subjects
rearranged the cards to show how
important each issue was to them.

198-t-ISH: Cragan and Shields fed
the results into the computer and
instructed it to write a speech
based on the most prevalent opin-
ions, complete with adverbs and
adjectives. They pushed a button
and out came the hypothetical
candidate's carefully considered
opinion on how best to handle
U.S. foreign policy—for Peorians.
“The point," says Cragan, “is that
you can take uny idiot, parade him
around the country for twelve
months, and get him elected."

But the ultimate purpose be-
hind this slightly 1984-i~h project,
say the two professors, is to force
politicians out of the business of
manipulating symbols and back into the
business of governing. To that end, their

‘IBM;370*TsnbbliFlir‘elmni* dUf’perfect”

speeches on energy, fdreign policy and
domestic policy. ""When we publish these
speeches in 1980," says Cragan, “we hope it
will spark enough controversy for someone
to ask the candidates why their speeches
sound so much like our computer’*. Maybe
that will get them to say what they'really
think for a change."

far, that message hasn't got through,
instead of coming clean, six political aspir-
ants, including a candidate in a gubernato-
rial primary and a mayoral contender, have
already called on Cragan and Shields for a
little help from their computer. AH were
turned down—ox»d lost their races.

DIANE K. SIIAN with
Rlglt AKD MANNINO in Clik»*o
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WILLIAM FRENCH SMITH

those i1JilVcrences can be resolved

Well, those ilill'ai ees are dillcrciiecs in (tovciiimeni strue-
lure ami philosophy. * *common interests have toJo w ith the
tilings of everyday life r people everywhere,

Just suppose with me fo, imoment that an lvan and an Anya
could find themselves, oh. say. in a waiting room or sharing a
shelter from the rain or a storm w itha Jim and Sally. And there
was no language barrier to keep them from getting acquainted.

Would they debate the dilferences between their respective
Governments? Oi would they find themselves comparing notes
about their clitldt®n and what each other did for a living? Before
they parted company, they would probably have touched on
ambitions and hobbies and what they wanted for the children
and problems of making ends meet.

And as they went their separate ways, maybe Anya would be
saying to lvan: “Wasn"t she nice. She also teaches music."

229

And Jim would be telling Sally what Ivan did or didn T like
about Ins D0SS. They might even have decided they were goine
to get together for dinner some evening soon.

Above all they would have proven that people don Tmake
wars. People want to raise theirchildren ina world without fear
and without war. They want to have some of (he good things
over and above bare subsistence that make life worth living.
They want towork at some craft, trade or profession that gives
them satisfaction and a sense ol worth. Theircommon interests
cross all borders.

If the Soviet Government wants peace, then there will be

Combating Organized Crime
PUBLIC AWARENESS AND SUPPORT
By wiLLian FrRench suiTh. Allame \ General of the United State*

Delivered at die Town thill <1California,

WO ULD like todiscuss a subject that affects all of us every
I day, even though it stays generally hidden from public
view. ltcauses our taxes togo up. ltadds in the cost of what
wc buy. And. worst of all. it threatens our personal safety and
that of our families — 1indeed our very freedom. Its unlocking
causes untold damage to human lives and human health, yet its
revenues are estimated toexceed the net profit ol all the Fortune
5(H) corporations combined. lam sneaking ol organized clinic.
Although combating organized crime is a dillieult undertak—
ing. it is not impossible. Indeed, as | will later explain, many
successes are now being achieved in that battle. | ntoruiiKitcly,
the public is little aware of the problem oroi what the govern—
ment isdoing tocombat it Withgreatct public awareness ol the
nature and the threat of organized crime, and with givatei citi—
zen participation, we could make substantially mmc headway
First, in order to provide the context for our eltorts today,
some history is in order. During the Ins: years ol this century.
organ:/ d crime was a local cntcrptisc A gang worked a city,
otic tae .loorhood. The local police were alone m trymg
to topi, .meizalcrime, and the task ptoved beyond their pow-
There was no federal government involvement And with
the ratification of the Eighteenth Amendment, oreain/ed ctmv
began a significant expansion in power and inilucnce
During Prohibition, organized crime groups vied lor shares
of a market attractingmore and more hooiloggci s. and nvqucni-
ly fought each other as they tried to expand beyond their once
limited turfs. Nonetheless, ethnic animosities and gang rivalries
gradually abated during Prohibition as coopeialioii became tie.
essary in the effort to control larger and larger markets. At a
I1D2F meeting, leading organized crime ligmes lrom majoi
cities recognized the need lor a nation.ii body to mediate diilei-
cnees among groups and formulaic a national policy
The vcar 152D is also notable for the lederal goveti nient"s
first substantial appearance in the lusloty ol organized crime. It
was an inauspicious entry. Disturbed by the lawlessness ol
Prohibition, President Hooverestablished that yeat the National

peace. Together we can strengthen peace, reduce the level of
arms and know indoing so that wc have helped fulfill the hopes
and dreams of those we represent and, indeed, ol people
every w here.
Lot us begin now.
|.as Angeles. California, Deeemhcr 11 19NJ
Commission on Law Observance and Enforcement. Named

alter itschairman. George Wickcrsham, the Commission urged

an ““immediate, comprehensive, and eientific nationwide in—
quiry into organized crime" 1in order to "make possible the

development ot an intelligent plan for its control."

No such inquiry took place, however, and no intelligent plan
ior the eontiol of organized crime was developed. The FBI did
wliat ii could against the gangsters, arresting a Few such as Al
C @ponc. who served time for income tax evasion. But the FBI
lacked statutoi v authority to investigate most of the activities of
the crime syndicates. During the Thirties anil Forties, dc
laudable law enloreement elforts by some local and state au-
thonties. iM"vam/ed crime prospered as the federal government
generally tailed to make a response.

Mcohol prov ided the major source of income for criminal
grout”™ irons PGO until the end of Prohibition in 1033. But
organized crime had by then already learned liow to diversity.
Flic sMulicates easily renewed and increased previous involve—
ments in gambling, prostitution, and narcotics, lliey began
investing m legitimate businesses, and also inliltrated labor
muons Organized crime extended its reach nationwide -
establishing operations on the West Coast, including Los
Angeles.

Not until 1V50 did tiie federal government finally begin to
make a »ystcmatic inquiry intoorganized crime. A special Sen—
ate committee directed by Estes Kelauver investigated gam —
bling and lacketeering activities in interstate commerce. The
committee uncovered a national pattern of bribery and protec—
tion payments to law enforcement ollicials and payolts to local
and stale political figures to ensure protection lrom prosecu—
tion The committee determined that a national criminal organi—
zation which it referred to as ““The Malta" did exist, and
recommended the creation of a rackets squad within the Justice
Department.

The Kelauver hearings stimulated local investigations in
cities where the committee had exposed organized crime opcr-
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aliens and public corruption. llui even with ihc knowledge

obtained from the hearings. the lederal government itscll still

did mil lake sustained action T he Department ol Justice initiat—
ed ifdrive against the lending racket figures identified m the

Senate hearings, hut while some a 1iviciiuns and deportations

resulted, no permanent investigative or prosecutorial units were

established until 1*154. Even then, only three lawyers in the

department were assigned to the Organized Crime and Racke —
teering Section, which consequently enjoyed only limited suc—
cess. Again, the federal government tailed to see the immediate

and grow ing threat presented hy organized ciime - a national

threat requiring a national response.

The lack of an effective government response was costly.
During the Fifties the syndicates continued togrow and consoli—
date. Organized crime became more deeply involved in w hite
collar crime and in politics Mo">>ters more licqucntly appeared
in respectable places and with respectable people

Not until the early Sixtiesdid the lederal go\eminent begin to
make a substantia! enforcement effort against organized crime
Under Attorney General Robert Kennedy.the MU began moni —
toring the activities of 401) of the nation"s leading organized
crime figures. The number of attorneys m the Organized Crime
Section jumped to 17 in 1961, and os m 1% « Gradually, too.
the number ofconvict ms per year began to increase  from -15
in 1%1). to5-ipm P 4.

Several years later a conmission created » Fiesideiii John
son made numerous recommendations for changes inthecnmi
nal law — each of them designed to challenge organized crime.
The Omnibus Crime Control and Safe Streets Act ol I%s and
the Organized Crime Control Act of 1971) incorporated all eight
of the commission®s recommendations regarding prool of
criminal violations. The 1%X Act was the first federal law to
define the term "organized crime" and included a provision for
electronic surveillance under a carefully detailed warrant proce —
dure and strict court supervision. The 1970 Act strengthened
Tgal tools in the evidence-gathering process.
One provision - the Racketeer Influenced and Corrupt Organi —
zations Act. or RICO - isarguably the most powerlul statute
available to federal law enforcement officials, because aiming
other things it allows government to seize the illicit prolits of
organized crime.

Another important initiative at this time was the creation of
the first Organized Crime Strike Force. In 1966. the Depart—
ment of Justice placed a five-man team of attorneys and super—
visory personnel from federal investigative agencies in Buffalo.
N.Y. Within a short time, the group, dubbed the “‘Strike
Force." convicted the mob underboss and several syndicate
figures. In 1969. the Department of Justice began an expansion
of the Strike Force program.

In retrospect, the federal law enforcement and legislative
initiatives of the Sixties mark a turning point m the history of
the government®s response to organized crime. To be sure,
during the past 20 years there have been periods when the
government has not been as effective as itcould have been. A"
times the effort lias been confused and misdirected. Even >o. it
is in the past two decades that the federal government finally
has organized a serious law enforcement response and devised
mechanisms such as the Strike Forces that have proved so
valuable in combatting organized crime.

In the past three years, the Strike Force program has been
augmented in order to better lead the light against traditional
organized crime. Specialized cadres of experienced trial attor—

the government*

VITAL SPEECHES OF THE DAY

ney* coordinate the m iiies of criminal investigators from all
the main; fedcial law enforcement agencies, as well as the local
police

The strike lorces have indicted and convicted many of the
principal leaders ol Ihe traditional crime families inmany ol our
major cities They have successfully brought major cases in
New York. Boston, Cleveland, Chicago. Denver. Kansas City.
Miami, Detroit. Philadelphia. San Francisco. Milwaukee. New
Orleans - and l.os Angeles. During the past three years, in
large part because of tire efforts ol the Strike Forces, the Depart—
ment of Justice lias indicted, tried, and convicted more than
2.601) membeis ..nd associates ol organized crime.

The use of important enforcement mechanisms developed in
the Sixties and Seventies have proved immensely helpful. Elec—
tronic surveillance under a carefully detailed warrant proi dure
and strict court supervision liasenabled us togather inloni tion
on the very secretive crime families. So has the Witness Securi—
ty Program, which provides protection for informants w illmgto
testify against former underworld associates. Inaddition, feder—
al officials have successfully gone undercover, posingas mem —
beis of organized crime, and also sel up undcrcovci operations
designed to lerfcti out members of organized crime.

One of our most successful undercover operations occurred
here in l.os Angeles. The FBI knew that members of the Mafia
regularly extorted pornographers and bookmakers, but no ex—
tortion victim was willing to testify. So. the FBI setup itsown
pornography enterprise, named Forex. Forex was located in
Van Nays and ostensibly sold pornography to South America
and Mexico.

Forex waited to be extorted, but organized crime kept its
distance, apparently suspicious of the legitimacy of the new
business. So after three months, the FBI used an informant to
spread the word on the street that the government was looking
into Forex. That helped establish the company®s bona tides with
organized crime. Still, however, there was no extortion at—
tempt. Next an undercover agent with the new name of Vince
Lombard pul the word out that the companylwas being extorted.

That tactic worked. The mobsters moved in. They told Lom —
bard never to extort a pornography business again and to leave
the country. They gave Forex the choice of making payments to
them or never again doing business anywhere in the United
States. At this point wc moved in, As a result of our effort which
was called "I3rnex," the entire ruling lieirarchy of the Los
Angeles organized crime family was convicted of RICO
charges.

With the help of operations such as 13rnex. the Organized
Crime Strike Forces have destroyed the myth that the leadership
of organized crime is "untouchable.” One reason the syndi—
cates gained such a foothold in American society is just this
myth, which made iteasier for them to recruit new members
and enforce loyalty. Now that we have more knowledge of how
organized crime works, wc have been able to decimate the top
ranks In many areas.

Although the Strike Force program isan important part of the
effort against organized crime, other new approaches have been
undertaken m the past three years. Today, organized crime is
heavily involved in drug trafficking. Indeed, the drug trade is
now our nation"s number one crime problem - especially
when one considers the criminal activities spawned by drug
trafficking- For example, a recent study done of the Baltimore
area louinl that 243 addicts committed a total o! almost a hall
million crimes over an 1ll-vear period — or an average ol 2.001)
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each — one every other day

The Posse C*omitatus law, pas.scw afterliie co ii war, prevent'
the armed forces from engaging in h.w enforcement activities
Wc iiave sought and obtained an amendment to this law winch
now permits ns to utilize the resources and intelligence gathei-
inu capability ol" the military — for the first time. This has
already been enormously valuable in the light against drug
trallicking.

And lot the first lime. too. we have brought the FBI into the
drug enforcement clVort by consolidating the Drug Enforcement
Administration with the FBI. The FBI has a .sophisticated un—
derstanding ol the organizational ami financial aspects of the
organized crime cartels. Ithas unique knowledge of. and ability
to follow, the flow of money. This expertise is essential to
combatting the highly sophisticated activities of modern orga—
nized crime, and itisnow being put to work in the light against
drug trafficking. Our departmental reorganization has been
highly siieccs.xft I, resulting currently in 765 FBI cases and
almost 61)0 joint I)i;A FBI cases.

South Florida has long been the hot spot for drug trafficking.
In response, the South Florida Task Force was established in
1982. For the First time, all of the agencic of the federal
government dealing with this problem were brought together
within a single entity

T he success of this Tusk Force guided us in lonnulaiitig tiie
major eight-poml initiative against oigam/ed crime and drug
tiall"ickiug announced by President Kenyan last year. lhe
centerpiece ol the program was the cication ol 12 new task
loret’s patterned on the South Florida model and deployed
throughout the count:;. These Task loice* ate now Inliy opci-
iilional. Already more than I'"." indictments against mote than
1.(".a) defendants have been brought And more than 2nd nuh
vidnaK have lieen convicted.

id tin cases now under investigation Hy the Drue I"ask
I"ouv= only a small iiunibc; involve lindmonai oiganizctl
cnmc Most involve new or emerging gioups attracted to the
lucrative prolits ol diug Uallickmg. .Some names you will rec—
ognize but most you will no! They include the liel! § Angels,
the tUnlaws, the Pagans, the Bandidos. l.aNuestra Fanniia. tin
Mexican Malia. the Aryan Brotherhood, the Black Inicmlia
Family the Japanese Yaku/a. the Chinese Ttiad .Societies, the
Israeli Mafia, and the Cocaine Cowboys

lhe-.e modern cartels are involved in the importation and
distribution of drugs, the financing of drug trificking. and
money laundering schemes As is tilso true of traditional orga—
nized ciime. they are also engaged: in couitr.mng criminal en—
terprise. abuse of the bank secrecy laws, narcotics conspiracy.
and public corruption. Employ mg the lav enloivcment weap
ons ileveloped to light traditionai organized crime, wc arc tnah-
iug an assault on these organizations even as they ate develop—
ing.

Today, as organized crime isdeveloping new and ditlerent
forms, itisalsoexperiencing another evolution — from nation—
al in locus to international, a change mostly related to drug
tralficking. Of the three drugs that most trouble us from a law
cniorcement perspective, two — heroin and cocaine - come
nautlv fumi abroad Because ol the drug Hade, the teiatnniships
between organized crime tamilic.s inNew 1 i«rk and Palermo are
sliikineiv similar to those iiistoncally existing between orga—
nized criminals in New York ami Chicago

Il is essential that wc devch -c vvoiking id.itiouslups at
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Cue highest levcK w ith the governments of countries that are the
source ol illegal drugs or throuf which drugs travel. It is
equally important that wc under.s.aiul lile problems faced by
those countries and that they understand our concerns. Cooper —
ation on procedural matters is an essential step. To thisend, wc
have negotiated, and are continuing to negotiate, mutual assis—
tance law enforcement and extradition treaties with the various
countries involved.

Already we have been successful in crop control and eradica—
tion programs — notably in Turkey and Mexico. And we arc
working — however slow the results — with other countries to
control the supply and processing of opium and coca plants and
their derivatives.

As we proceed with enforcement programs at home and
cooperative efforts abroad, wc must also keep our knowledge of
organized crime up to date. In the past we did not recognize
organized crime for the problem that itwas. High government
officials anti some academics often treated the threat of orga—
nized crime, and even its existence, with skepticism. For dec—
ades organized crime grew because it was not stopped front
grow ing. We — allofus - have paid for the fact that for many
years there was no organized response to organized crime.
History counsels the wisdom of learning as much as wc can
about the new and emerging crime cartels no that we can attack
them before they become as entrenched as the Mafia did.

At the end of Novcmhci the Presidents Commission on
Oigaiiizcd Crime, hcid its fiist meeting in Washington. As part
oi the President x cig"T-point program against organized crime
and drug trallicking. the Commission will study organized
crime itwiMs today.giving special attention to the emerging
dnie cartels Ilhe Commission will toctis public attention on
ar,d tiiithe: delme the nalme of the evil that allects us all.

Uloiiici part of the President"s program calls tor strengthen-
me the lcdeial ctmunnl laws iluit touch organized crime. These
include sentencing, bail, loileiture. and numerous other re-
lomi. that woa.d measurably improve our law enloieement
ability

I cannot underestimate the importance of congressional ac—
tion “ii the crime bill. Instances abound ol eases where current
law simply laiB io serve the micicMs ol justice. For example,
redct"al sentencing law permits somuch judicial discretion that a
convicted organized crime figure — facing up to 40 years in
prison — w ,i" mstead sentenced ifyou can call ilthat- toa
year in a local community treatment center followed by “ive
year- of probation 1ilIns criminal must spend only his nights at
Inc liv.itmer.t center - by day he will be tree to d. as lie
plca-.cs Tins is ijn* n-tom.xitmg result, alter thousands of hours
o! etlort by investigators, prosecutors, and other law nldrce-
ment ollicials

in Inc last ¢ i"iigics", the .Senate passed acrime bill containing
sentencing and other reforms ly a vote ol 95 to I.We hope that
both the Senate and the 1louse of Representatives will similarly
act beeore liie end ol the current session in 1984.

Organized crime is a loivc Aimrhwtx will have to contend
against The Department of Justice — the federal government

- cannot do the Joh alone, Public knowledge about organized
crime and support of the government®s law enforcement efforts
are key to future success.

With greater public aw areik-sx of organized crime, and great—
er public support of the federal law enforcement effort, wc can
achieve a limire different Irom our past — a future inwhich the
cancer of organized crime is finally" brought under our control.
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How the Mob Really

hey 4ir tt*c criminals
American* hair U cd
*s ifar | > 1**yrais. IhcIMiiwisof organized
rime ha*c lisctl +*l the naltou* Unfit for
*nr tust liquor.elicit women, gambling,
liugi and usuri.his <j>li Al the Mine lime,
hey have become legend* in Ihcii man land,
typritoli/rd in the prrw* and |»»y culture
is figures ol I.vil and Honor. I0iUTpts that
nrau'lillle lit (hr hmdluni on Ihc street
Inday. in lit middle age. Ihc mob hnii%
sivelf in a difficult pcrnd of Iraiitiiiiui lit
top leadership it Jgmg it bltkds
.lufe X traditional hiciaichirs lit foiays
info the straight economy arc increasingly
M*%> Mittl worrisome of all. il facet un*
prevedented cllorit hy law cnfoiccment
agencies, winch liatc finally found ways In
don./', if util ilniruv. criminal networks
Still, (hr mob is hardly a di\ lining industry
tit principal touiiinshlk's Intl. grrrd uitd
Hots! fciiiaiu tcit much hi fasloou
IVSIthas not a g»ssl ycai for lhc uu*
dciwoild Alhmil rail mobstcis wcic con-
victed ill I'cdcial tom1% [tuw*> include
bi*\ws |'tank |u-nol New Yoik. Nicholas

Lawmen arc maklng
things tougher, but
organized crime is
finding new ways

to make crime pay.
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mik hi inhuman! ma*oera”cd lor 4 year
atvrouted iniuiuur -/nils lo tcvord »on

urulltWk viuh (‘ark* Marcello, ihe re*
(hju"ltxwsid the New Or lean* crime family

llie 70-)car-old Maficllo waa ludk'led Ix*|
June for racketeering, tlaud and n*mp*r-
4ly lie was accused ol agreeing lo holp
lhe agents bribe latuisiaru officials, they
were lo gel stale contract* and he was to
receive a piece of their #cti»'u In court-
rooms along ihe Gulf and hast coast*, evi-
dence gathered during @ five-year inscv

Works

hgalUHi into dock uUlu| il>M hat biooghi
lhc c«*n*utu*ri> of u*ote than a bundled
onion *rt»dal* and duppeis on buttery and
e&tortiou vhirgrs IlkwpUc all rhi*. law men
say they are only containing ihe nu»b "Or-
ganized crime is |[vowctlul.” sa>* | iainO
M Mullen, cicvulive assistant MU direct*)!
of investigation* "Wc do liol really liojve
to chjurutc it Wc hope 10 diinunvh lis
influence "

Within iheir traditional nuikels the
mob sinfluence--mtd profits— keep climb-

Irom<*
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irutuilii  Agnum li.mii ifir IcOcial lbug
1 iifonemeiii  A.lirvimvlialkili k i» 3 4i*3
poundt ..I lwi.mh in the Dill rlorn months
JE UV ) me Tt TIEMIE X0t (V7T L ie
[M.Ini- air n,.( i.kldrul) tvrllcl. they le just
eklimmiig Itie livain oil a rt.HKt llife Pin
frtttnnal Irn.n .an hurrl) keep ufj with
Ilic L"il1>'f hl)a. krd goodt It.ry wash! lean
Ilhlougnhurgconmg lira market! and street
prddlriv. Ami, tayt Dominic Amoroaa,
chief ill Thc Utgam/cd Crime Strike lode
in Maiiliatlau. "the atlloulil ol loan-shark-
ing o alie itiecl hav nevcl tieeu tllghcl.”
Inflation tui illiveil hotdev of huvincaaiiicri
ami hill paycis to loan sharks foi money
Nil lowed at up to 2(Milo KXlpcricnl annual
intercm, living their limit -and their txxl-
lo- ». collateral

Jix Jlununno
Tucson

, Carlos Marcello
New Orleans

Ihc noli tiaa a%e iiio.rvl ivio New rn
In (wuet  “IlImm* JmTVie ajc Ukr uvt
inarlies,” wu )i ONe
“1inj StePini them ace piarc SO (li€) turn
up umirtikicr C& - KN.XJ ami 1ape |
larea working with ultdciwolM luk kroji
nor* sell enoughc aniicicri1 alt-uius to/Siakr
i« XHalt weep Not ixily legitimate i«
val ctMii|>amct dump loan watlet illegally
eurw the nvob doet too last Apnl an il
lcgexlly  Maha -connected dientkalwasle
warehouse in New Jersey exploded, the le-
thal mesa tltll hasn't been completely dis-
p.»ed of Gangsters were also quick to ob
serve that aval mining teems profitable
again They are not only stealing expensive
heavy equipment fium the utca. but they
sell sharet in nonexistent or nonproductive
nimea | he ganga have become so successful

Lnoriou i ui.olifil.N

Louis Tom Dragna
Los Angeles
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I(vhiM > Ilii tighi Dm- tliU if
lIk* Reagan Jualur IX|uilux il it ia
l«\led hi maintain Iit" Ilr* Jintiiu M

limtC) tirivrial designin® W witaiiml un. L

jjiliriits a ualiiMial glovij -1 Im.fli
agglrkiive psulfvsioiul Ultax't till*i%gii.l 1
IcfolllICVI 1hjl )ITh riMtliOVeltlal M IlIntt V .
CUllly Tiogiam (Juigr <’) *

Iriixa: Wh) should tlie oidiliaty tili/cn
calc about ail) ol this? Iktauvr like il .il
not, llie mob ha> hevoiltr a fact ol cveT»**y
life If you-buy cli*fl»o0. cat at irHauianls
with linen napkins, thop in stores llui use
private garbage services, gamble invasiu.n
invest in high-flying stocks, have a yen fnt
din, Nioks, can't start ihc day without,
a fresh bagel nr finish n without a pu.'a
pie. the mob is there In help And if you
are afraid In venture oul ai night lest Mime
junkte-mugger will be lurking, it's the mob
that feeds hixhabit “Organi/ed crime iv
draining millions of dollars -lax Iree dol-
lars—from nur nation's economy," says
Fill director William Il. Webster. *lit im-
pact is fell throughout our society "

At the same lime, it's im|vonam lo un-
derstand what the mob isn’t. The Malia
is not the principal source of economic
cnmes—price-fixing or shaving work- and
product-safety standards. Those are the
provinces of conniving businessmen | hc
kickbacks or orhcr favors Ihat some cor-
porations give politicians often rival any-
thing the mob provides. “Organized crime
isn serious problem, but one which is some-
times exaggerated and sometimes mini-
mized for political purposes,” says Deputy
Assistant Attorney General Irvin Nathan.

Harvard sociologist Daniel Bell once
yvrolc that the underworld serves as one
of America's "queer ladders of social mo-
bility." Some criminals climb and get off,
others can’t wail lo get on, and some never
leave. The Italian syndicate, called La Cosa
Nostra hy some gangs and by the FBI,
and the Mafia by everyone else, fits the
last category: So much has been written
about this group that it’s difficult to sep-
arate myth from fact. This at least seems
true: (he Mafia is a loose confederation of
gangs spread around the country. They
work together on projects such as Las Vegas
gambling, and operate independently on
local affaire such as protection rackets or
labor racketeering (chan, page 38).

Shakedown: Organized crime, however,
is by no means an Italian monopoly. Jewish
and Irish hoodlums have long cooperated
with the Mafia. ""Guys that h?tc each other
will sit downfor money," says a New York
police detective. But now new groups have
begun to climb Bell’s cunous ladder Black
outfits in Philadelphia and New York run-
in concen with the Mafia—much of the
gambling”and narcotics action Chinese
gaivgi®*nake down San Francisco mer-
chants. the self-proclaimed Israeli Mafia
(page' *0) extorts money in los Angelo
Colombian and Cuban diug rings havo*
flooded Honda with their privducls—and
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lar Teamster deals

Hankers aren T the only peo—
ple who prove (hut business
schools grunt degrees and not
halos, In ihe ease of the Mngic Marker
Mock manipulation, for example, (he presi—
dent of the New Jersey pen company, the
clucCexecutive ofa Philadelphia brokerage
house, Delphi Capital Corp., and a stock
promoter named Jack Silbergcr conspired
10 artificially pump up the company 3
stock. Yiddy Bloom, a longtime associate
of Meyer l.Ansky. provided Silbergcr with
more than $100,000 and helped arrange
a hank loan for him; with this seed money,
Silbergcr set up a command post in his
Miiami Bcach aparlmend , wiith
a Trotik ol rercp7toncs™arrd~u
WATS line, and began to
make purchases I Magic
Marker through different ac—
counts at different brokerages
ill a dozen cities.
* Bubble: Silbergcr quickly
drove the price from S6.50 to
S31a share. He used a variety
of techniques, bribing a stock-
evciilaugc professional for in—
side information, paying u Sl
bonus tobrokcrs for each share
ihcy*bought for their clients,
and giwug S20.000 to a New
York analyst to write a fa—
vorable article on the com—
pany When ihc bubble final—
ly burst, brokers tried lo shore
up (he siivk's price by mak —
ing spot purchases, sometimes
without notifying their clients
H> then, of course, Hloom had
\old out law yen for ihe Or-

mil. l«il
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Iwl COwri- b
mYew York's Calanlr, hit in a cafi: The old must give xny

gani/cd Crime Strike Force in Philadelphia
say ihiyl he pocketed a S5U.000 profit. Scores
of innocent investors lost perhaps us much
as S30 inilliva.

The mob also loves to operate, or at least
get a piece of, a "busfbUt,” which is n
scheme to defraud creditors. lu the early
"70s, Kenneth Weiner and some associates
opened discount s.tores along the South
Shore of Massachusetts that sold every-
thing from clothing to calculators. The
owners stocked the stores with merchandise

PhUadtiphTd"s Bruno,"Killed ouiside his'KoTHtrRtMtIgewm\'/Rk
GraniC Bene R {Hha Inowtf

sl. >, L.

[ * 1. L. r
-, a.nit.11j.1 , 1 V.
AN ml 1ltsi 'mu
mlf 1 NIk HEI).« 1, » ]
I TN T i T R i

Uil Kjliiu'ii,l 1)4Viii. 1

Hu P44 1L .nitic latum >
Hi loii: wrun 1lllul itn' Ui., <
1M Miflviigi *in N.m
I ngliliil J.i.l Ibal Ini. n v....ui
1>(]| liJlullllig wsinu't > Haiti
uuli'ss lie pvid llie lannis lo
[hi n'lil 31 lbv glu» Wrmei
aglfcd, 11lowing llie 111 k> lute
ociwcecn mgue lelmlei and
mobsicr pariiin lben lraiiug
for bis life, Werner lold Ins sin
ry Inthe FBI Fourteen (veoplc
wereconvjcted of participating
m llie wain.

Wane: some analysts see 01 -
gunucd crime as a group ol
entrepreneurs taking advan—
tage of op|vorlumties as they
arise. Nowhere docs that seem
innre evident than in the toxic-
waste industry. For decades,
the mob has controlled private
gurhagc hauling inmany urban
areas. And wliai is chemical
waste but fancy trash?

When William Carracmo
ran the Chemical Control
Corp. of Eli abcth, N.J., he held down
costs by occasionally disposing of his lethal
wares in u nearby dump. Although Chemi-
cal Control was in bankruptcy, Carracino
claims that he refused help from the mob.
Hut one duy, Carracino recently told a
New York crime committee! a reputed
Ticri family member named John Albert
came to his office and ordered him out.
In the parking lot, Albert pushed Car-
rucfoo against his car, pulled a gun and
askcg, "Do you want it now or later?"
-Carracino never went back to

his office,-and Albert took e f
fective control of the com-
pany. Last April 60,000 55-
gallon drums, stockpiled in
Chemical Control’s Elizabeth
warehouse, exploded; it took
firemen ten hours to control
the blaze and onlv favorable
winds kept the enormous
clouds of toxic smoke from
floating over New York City.
In November a Federal grand
jury indicted Albert and oth-
ers for fraudulently assuring
chemical. firms that they
would dispose of their wastes
The mob also makes mon-
ey from cleaner, small-time
crime. At the moment, police
say, these are the favored new

schemes:

mRiming phony cretfft cards,
- then running up false bills with
a cooperating merchant who

K]



JUSTICE

IHHE v VKT r4anfsin it el UpH mifl 11l
Ihr lcamtirit uniiiii I lieu. 41 hit tiii“llin"t
yilnilii T lifiirul kciiikir) »li-]i|Til UP ihc

4ti4uii mi uia«iuivii .nine *

Ihe lutlk ¢ 1V|Nti Intviil hat lint made
Olaaiii/nl 1tllir a lup puniil) 1vdcial
la»v luvr alto illt’liglliriird lit lidiid Imill
1l pinsev 14 nllllvulll4l iinihtlriv  alid
vhaving down |Ilifii avvalt h|K-u*l vlilke
(olvrv NI Jh Lltire ciilli'cNlltale vik-v Hlia 1)

on llgain/cd iiiinr Hie) combine the
iCMiuicev of Juvllic law ypi\. Itie. 1111,
llu- Drug [I'lthiiLrinriit Ailmnntlialirin,
the lliiii-aii nl Akiihnl, InhaCcd and

liu-arms, (lie Department ol I altoi. and
ihe Inleinul Ki'venue, (lie Customs and
I’oslul cervices so lhul ihe bad guys do
uni manage lo slip between the luw-cti-
rorcemcnl cracks.

Dlrty-Movic Fill dircclor
Webster has committed more than O0llc-
liflh of the bureau’s money und manpower
lo fighting orgum/cd ciime lhe bureau
now relies heavily on underworld in-
formants such as Fruliuminand undercover
“Ming™ operations run hy its own agents.
Agents I*al Livingslimand Uruce Elluvsky,
for instance, spent two years and $400,(XX)
posing 1Is dirly-movic dealers. They trav-
eled Ihc country, having a nik in Luws
Vegas, buying films in Miami, attending

Dealers:

moviftconveiuions in 1.0s Angeles. umkitlfi-.

couiacK with the mob. "It puts law en-
forcement face to face with the criminals,"
says one lop Fill agent. " They ure so well
insolrtlcd ami so sophisticated that there
is no oilier way lo do it!"" The Livingston-
J-llavsky sting led to ihe indictment of 47
ullcged members of a national pornography
network, many with strong links to
mobsters. ,

The higgesl haul by far came from un
operation called Ultimo, for union rack-
eteering. Started in 1975, after a Miami
shipper named Joseph Teitelbaum lircd of

mmji&ying-olf Inrcmarional Longshoremen’s--

Association leaders and complained to the
cops, lhe daring investigation turned tip
corruption on docks from New Orleans 10.
New England. By 1980, 150 government
agents had infiltrated ihe waterfront, de-
veloped informants and planted three doz-
en electronic bugs. So far, Unirac has pro-
duced 12h indictments and 110convictions
of union and waterfront-company officials.
Among those found guilty of racketeering

<l 4 tl4flll4il liv NI m )

fiiiiju »*iuitutuil I<iduw ii k IhJ i»i
Ju»1 irfi uitdJci»»n VI 4«ciil» I<ul <m ck's 11m u.
VIIIVCIHUIK*. 1AcikCl I tie filull'll. v
often » u Kiiuliin.il iiiir liuf (Waiicd Hi

Viirllii v ohici. lievl hull ilvvk TeNii]ilr\l Inin
'ttt 44mUIE Hllal Iir [M>3v HVIrn TilUTN
g Hnil whedule Him. uit U< biiMtii
iiilnntd! hit plinl "I tlguirvl 11 wiling
I iliutl luave gotten wicwecerl Ul mlicii )«iu
did 4 duuhlc tlir il C'hHtHI»t ™ At dll
1114 1ied touet 1a<dinmiy 1114 jrpner nuiaa ¢
ici/oidm# ilctko. slinplv because u it dll
lunil 1o obtain a warrant m uw them
liudci 2 IVoK I'vtlciul late, ail nivevtigaloi
must emitiiicc a judyc u: advance llul a
paiiiculai phone or loom it Iteing used
fin cttmmul purposes, and lhat there it
lid other way lo obtain evidence. Thai's
a simple tlandurd lo meet when pursuing
Ixxikmakcry but ipore difficult in com-

** Ny

Cocaine (above) and toxic nrntes:
growth industriesfor the undenvorld

Thv

plicated eoconomic crimes. One compro-
mise has been for agents to wear recording
devices to meetings. This doesn’t require
a warrant, But if they are caught, they
may be Killed.

Seized Aisctt: Frustrated lawmen know
that puttingrbig-time mobsters in jail will
not break up the underworld; when agang’s
head is cut off. it merely grows a new one.
To fight the entire apparatus, Congress

(their ci®es are now on appeal): Michad-i<gayed in 1970 the Racketeer Influenced

Clemente and Tino Fiumara, top njembefs

and Corrupt Organizations Act (called

>fNew York's-Genovese crime family.who.-iU CQ.an apt echo of the character in "'Lit*

haif effectively controlled crime in the port
of New York; snazzy Anthony Scotto,
president of 1LA Local 1814 in Brooklyn,
and a power in New York politics, who
took his bribes in posh restaurants, and
George Barone, president of Miami Local
1922, who investigators believe also served

Ai ihr UMi unir, Kumlinf 10 [TEEM rtpom. ihe
CIA >ii nf ifigine »ilh Mrhi hit men In »rrinie Ihe
turninith,n M pij-t Ceilro

St WSWT1 K."JANIiARY 5. HSt

tic Caesar'). This law allows prosecutors
to charge gangsters with the crime of run-
ning criminal enterprises and to seize as-
sets illegally used or gained. Before RICO,
"we had put a lot of people in jail, and
some big peopte, but that’s all wc did,"”
says Ed Sharp, FBI agent in charge of
the Brooklyn-Queens field office. ""Now,
instead of going after individuals, we're
attacking organizations. W fve got to take

l'ornography: The mob's hard-core prujits

US Gstons SHc*
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hf iixli and gel rvo uf the fiiicciiltvc "
Unforlunxicl) KU't) b*» primmed (ihxc
h»n Ihc government ho* deluded Il ho*
oceil « nuhivrUmi tool It; obtain K'unvjc-
uwi»- puma, utoi scan enthrall jurorswitn
rimiful hniurir* and gangland iic»—but
letting ihc »»klI> h»» proven far more dif-
lcutl I'or uutince. in ihc ten year* *mcc
ftICO ami a nnuUr narcollcs-foffailure raw
acre pawed, only S67J.00G luu been for-
feited IN narcotic* cave*. "The Juilice De-
partment's record in attacking die financial
foundation* of oigsnizcd crime lui been
very nearly nonexistent.” wy< Sen. Jo»cph
R. llidcn Jr. of Delaware. "'Indeed, 1believe
il ii a major reason (that] illicit drug traf-
ficking continues to flourish in thix coun-
try.** Other part* of the 1970 ttatuics aUo
lie fallow. Federal prosecutor* have seldom
sought civil penalties under RICO or the
long prison term* they may ask for under
the companion Dangerous Special Offend-
ers Act. “Ultimately this record is a failure
ofimagination nnd willt" says Prof. G. Rob-
ert Wakey of the Notre Dame Law School,
an authority on organized crime. ""Hie law
is there, but they haven't used it.”
Turning Point: The government has,
however, used RICO in a novel way this
year in two significant eases ogainst top
Qiuflosl. It has contended that' Mafia
fiimiliessthcmsclves arc "illegal enter-
prises." In one ease, a jury Tcnvtctcd
FrankTlcrl; head of New York's Genovese
crime family, of extortion nnd fraud—and
of being .a Mafia boss. In the other trial,
Dominick Rrbdklicr, Louis Tom Drogna,
Samuel Sciortino, Jack Locicero and Mi-
chael Rizziicllo jof the Los Angeles gang
were convicted on racketeering and con-
spiracy charges. The government has not
mdved to seize assets in either ease—and
if it did, it might never find any.
AVcll-placed Federal sources say . that
ihcv arc.preparing another.round of im-
portanl eases. Grand-jury investigations
‘aimed at mobsters arc under way in Chi-_
cago, Detroit* Milwaukee, Kansas City,"
Philadelphia, Miami and .Las Vegas. Sig-
nificant labor-rackctecring cases against
officials of the Laborers’ International
Union in Florida, New-England and Il-
linois arc ulso expected to.surface.soon.
And FBI agents arc btlzxing that another
hot undercover sting is afoot.
I.Tbe first.big mob tcstfor the Reagan-
Administration may not come in a court-
room at all. but m negotiations between
the Interna] RevenueScrviceandtheTeam-
stcr* finion™ Central State* Pension Fond.’
"Fhc pension fund—with assets of $2.2 bil-
lion—hay long been known gi ""the mob’s
bank,” providing fund* for casino* and
speculative real-estate dealt. In 1977, after
the IRS threatened to lift the fund's tax
exemption, the truitees resigned and out-
ride managers were hired for five years.
No on* believe* that all the mobsters have
k»t their influence—especially not under

NP.WVWEEK/'MNUARY S. 1911
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FBI'i Webster, Justices Margolis: First get the gangsters, then their profits

Agents F.llavsky, Livingston hi Las Vegas: Livingfaqctoface with the criminals

the lackluster Carte? Labor Department—
nnd what hagnenswhen the managers' con-
tract expiresrn 1982 is unclear. But the
Teamsters union hopes to have positioned
.itself to block new restrictions; it was ono
of two major ufiiops to support Reagan.

- Handicap; Lawmen have few illusions
about what their year oT syccess means;

they are in no’efadger of jailing all thel

.mobsters and having to find other work.
Some of The new strategics are obviously
-promising. Retiring Attorney General Q-
vilettl, for example, favors industry-wide
investigations, rather than the piecemeal
headhunting of the past. But the gov-
ernment always starts with a handicap.
"For all our briks about goals and strat-
egies, Uw enforcemait in a free society
is primarily reactive,” says David Mar-
gohi, chief of Justices Organized Crime
section.’ “No matter how effective we are,
one kind of crime or another is cot going
to be stamped out.”

Margolia.b right; there is no quick fix.

forany sortofcrime. The government could

‘make a'sm H dent, perhaps by legalizing

'such V|C||? l«si:rimes’ Alpomography-
or gambling. But there are obviously limits

beyond which the statutory line cannot be

mudged. *

It has become conventional wisdom, in
some circles, to look on the Mafia as some-
thing of a service industry: loan sharks
serve people the banks won’t touch; cor-
rupt labor leaders serve 'legitimate”
bosses who don’t want to negotiate with
an honest union. Certainly there would
be lesS business for the mob if there vtfere
fewer people in desperate want or more
-who could control their greed. But the
new Mafia, like the old, is not about to
be stamped out by a few social improve-
ments, or anythin j else short of unforesee-
able changes in tho-human animal. At this
point, the criminals Americans love to fear
have become the criminals they often do
business with, the mobsters who won't dis-
appear when the lights go up.

ajucpyv-js'with ELAINE SHANNON. RON
LaBRECQUE tod bureau report*
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A Squealer’s Secrets

/mJi'Mi ilnijlfrfl'iri iMit

Jinirtr 1St M ijhh /lu
Itiin'lit iMoo rriME #/1»/1lu
IIPC  milii Irt,jhl,-  «t/rri 4

«V» Af»c CM/ Jr.lll milS

| hrf* 1A« f<Ui/ Thtrr iimSISI
NI sssssl|asAm /ZIW»ifxi'.pm | Sum>i
miM bruii.lnn.i, /<«//t/mAim «i*jii omiu 1/
[htemnx In Sit tnlini.iiiv is *uituml hi.
blotter in putndh- l.ollh, yu.\iip-nt

Jimny | lalumm icmcilifM i >llu’plroi
mll OCllg in 1'™Mu llul li-"iJW*clll* new
Cmilllax' In al>i) Angeles winery' In J
dingy, vat liikil unrVriaifn,'lll men tfMi.iii
cd him aiound | lung wairii luMc ml
which a nun mml a dagger lay crossed
Ih ¢ iiicii Jinncil hands am( mie nl them
recital Ihe Itile> nl llie group M * Sicilian
illalevtIlul I'laluiilin ilul Mol know |1 j
tlaiilin ilul uiidrisland l'i'n ¥1j, ilie code
of silence whn.li dictates that *nun Irases
the organization milv when he Is dead
at Thc hands nl his colleagues d he reveals
their scvtels linger
pricked with the daggri | hen. alter kiss-
lug each nl his new brothers nit the cheek,
he became n "mnn (> respect,” a "made™
mrniMi nf 1a C'osa Nn\ttB

I-'nr the tint three deludes Friitiunno
engaged in d series nl eruiliiul schemo
including murders un contract ihai al-
tcuialrly lu . rd him in prison nr boosted

mu'

iito>to) litoi t>il[xO omihl * luuuln 4
tKui in *s"N, lun,iki> *n.] Mafa tm(U"'i
in tin ai,.] Nr» l-it alil tii
nut nl .null tciluiilv.cn.t» tase |hoi>ili.|
ilullualilc ililclliftcivC iHi Ihc lIl h
ti«M=*iilni t<gal. In Irani Ifu Inj«c» in
( If.iutid wbcu be caiunt Itir nn kiuiin

\Ceasel altct tic Ifilrw * liHIcli loniat.
m * (iip who oiuldn't .all'll b.lll  1tic
win nf iinimgiaiil parents, be ‘iicuded
t altiollto vinmI> until lie leurucd «s a
mcu agcr In shasc dk c and stalled n)
elating prohtahlc dap games in the
neighborhi*a]l on bund*; iinirnings "I
was a good hustler | always had money,
so 1 jusi went on lo organized urnne.”
I'radamni says "Vtnrgrnw into it because
ol your environment "

Charmer: bratianno first went to jail
mice.he and his partners beat up a book-
maker who didn't pay off on a IV.17 In-
dians-Kcd So* game Uut eight years in
Ohio frisons only hardened his sutvisal
skills "1 ain't out a week and 1gotta get
even right away.” he says "I'm looking
to rob somebody. There's no thought at
all about going hack to jail." | he target
was a Vi'cVt Virginia gambling hall Ills
share was S2()CXX1 He parlayed postwar
hlack-markct sales into SW.OtX) in just a
few ruonlha, then, hKiking for bigger prey,
took his u ife and daughter to Lus Angeles.
Soon he met Johnny Rossclli, n dapjser

j him in the Mmia luciarchy Hut in J>77charmer with shoW-husiness friends and

the guns seemed lhont lu turn un him,
""'The Los Angeles family bellescd incorrect-
ly he was ready to launch u nval faction.
' Acting ki always out nr self-interest, lie
sold himself to the government for pro-
tection. Now, with the same passionless
conscience that made him a successful
muiderer, he regales investigators with a
richly detailed expire of Matia hie. from

business transactions Fraduuno's tcsli-

d hidden foothold m |Ijis Vegas Riissclli
liked Fratiaunn and sponsored him for
membership in the 1. A. family.

Due of his first .assignments as a made
mobster was the assassination nf Mickey
Cohen, a splashy gambler who headed a
nval syndicate. Frnlianno planted a bomb
beneath Citen's bedrixim and lit the
fuse— but it nr-zlcd out. A few months later
t-talianno helped make andThe7~aircfnpr
on Cohen’s life With his wife and daugh-'

Mr htj* »

fruthinnu; A li/r inside the mob

tel. Junniy dfop|ied by the inobslri sHof
lywood clotlung store, then signaled to
gunfoiing colleagues that Cohen was in-
side and vulnerable [Ihc sciup ended in
(allure when the ts[gcl furtuiiuusls went
to the bathroom Hut JTatiamm eventually
inaJe his first hit— oil  ITirm| Iratik NT
colt was a Cohen hit man, @ loyalist who
scorned the pleas of the Italians to defect
Not knowing that Fratnmnn and his
fnends were the ones trying to kill his Niss,
Nicoti stsilcd ITaliamio 3 jiumeiHic night
"We just look a ro]> around him and
choked him,"” Jimmyrremembers "Il look
three minutes, you know,didn"t take long "

eJulce T Iralianno also helped dispnU h
l.os Angeles familymember Frank Hoigia
"ITipyjiist told me to do this, pinl thul®s
irTiU" savs "A lot of guys get killed lor

- -nothing 11 I gel into an argument with

a guy and I liuvcmore juice with the boss,
then he gels killed. If lie has more juice,
then 1 gel killed " It took Fratianno mofc
than a year to truck down I.ouis (Russian
Louie) Strauss on a contract from n Las
Vegas casino ow-ner. Finally Fralianno

“lured STraUSs 11 W F&ThrSpYiil™ FIOUSC””

where lie was efficiently strangled, Fra-

Jimmy ihr MrurW (second/mm right! with frank Sinatra, and with Dean Martin: A mi n with friends in high and low places

StWW |TK-14S1
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And Now, the ‘Israell Mafia’

N»>| iiing ago enne mi’ll ilrnpfwii by < \tolr cvwncj toy *
Jew L.Ii mrfi haul i'll Tull la\ Avcliuo Il Im Angeles arid Stiollg-
I> hinted Ilul lu' luivuirssmaii should |uy them lor prole,lion
Il li> iliiln't. ihr) suggc.tril, Im ytorr arid his itu-Uluiuliv
nugtot Is- damaged u( ionic liarin might unite lo In. Until,
Ilie \|iu|'lifi |x-i tin lined. ami wilhm 4X lifmt. he meivcsl
Word llul 1 grenade lud Ctplmleil ;it Inv Jnltier'> house Nn
imr was limt. hill the nirrv'limit vmt I'olWIiKfil [lul Th~ thugs
nienni business, his tniher lisetl in 1d Aviv

I m,is * is|ikrtl ploy of n Rfoup calliiin Uself the “1sraeli
ASF.ilu " A K<nxonl cA s"ons ami former cormiuinlitt mlio Pejari
al hi.nk in.iikelecrs in the Israeli scasnlc cil> ol Hat "lam,
the, luie niijji.iksl to America msome hs lying on their imiiii
trillion tm ins. otliris MIItpl> h) enter 1lix ai Imirists .uni slai
ille®ullc __jinl luic csuhlishrsl a sn|>liisInalnl crime rmjr that
Iruilcs in cAlorluui. msuiaiicc ltwil. n.ucotiis ami munlrr
Iher have neither the hiciullh nor ilcpth of the C'ns.i Nostra,
thn lack ii> hierarchical stiuciiue ami the pmlevtiou n g.sini
from peliiic.il corruption [Ilul, says one mvesti”.sior, “thes"se
maua”eil in live years ulut the Italians nxik 40 scars todo "

Irom us start in shaking: dovni Jewish merchants in los
Angeles, the 1stnoli Matin quickly buill
its lirst big nioney base insurance
fraud. Members are mi.,J to mamlam
a wclssoil.cf huiUicsACA in the ionlh-_
wcsi in a sanati.Hi of what is known
as a "biist oul.” they establish a good
credit ralmg for one ol the husitiCYS\"S.
rcivit a mysienoiis tire or burglary and
collect on insurance claims Then ihe
sup(x>sevll\ heii merchandise icjppcars
in jnoiher siorc owned bs another gang
member Though lhe want has sieldcii
millions to the gang, few insurance
companies hise challenged the claims
because of ihc ciM involved and ihe
ilifticiilis m prosing fraud ’

tiode of Silence" In the past sear.

(he Israeli Mafia has channeled its en

ergies nu.i the cscr. m.ire proliiable
tiekl A lurc-.tics ualhcking "They
supply half the cis.ame m |. A," one

lawman savs Some gang jnembers have
oTiu.ts with known dealers u; Israel
and Mest sfernunv. and a series of
mantlets has led authorities lo lie ihc

TU frilikt ftrf illegal Wtllkk) AIKJ lu hil) Hie
fcoquiird (Aihlual aim) [wiuc piotriikHi
lav <iwcfivim h»> al*»>*

I'uknuii alitit® <«we the (urn i»l ihr ccn<

Veil I-tlct kclftutri Itilital lilt iittctltj
Hi) aviiminitcc'k k|n>(lirhl itil §hr halivv

[HI till)*:alc Sn ycdi>Utu KnU

*'[liC> *C hcclt Ik kciw.nl) %hid itsuiik4 h» Vrn J*i]ui
MtX lclljhk UK»F(jukrirciuig inttfNIi

gioup to drug deal, ui Men,," lit) and Miaitu Ihe in.nl

lecsUl* killing wav dlwoseriVt in (klotwl 1*74, when a dilflei
nanxsl I>.sn Van Mrici, lummagmg lluough Hash bins outside
u liquor vlivrc in Van N°uys, Calil.. came across a plastic
lug containing a woman ® leg 138h Tc vixin found moic pails
ot a young woman idenliheit as (alhct Kuvcn and of tin
husband, Lli.twu Charged wuli ilicit murder arc Ilitoe men,
J.neph /akatlJ, Jeliuda Asltal and I.lialui Konirlclieto. whom
fioliic link to Hu- Isreeli Mali.i Olliculs »|xvuluie (hat the
Kuvens were nkairie dealers who fell into @ dispute ovei
a 17Q0-.0CX) 1"uymeiu, they wcic npparriillj lured lo a meeting
at the Itonuventuic Hiitel in 1its Angeles, where they were
huskeil lo bus with meal cleavers and knives ami slulled
mlo bags anJ suitcases.
I he savagely, sassy andciossconliiicnlal leas lof the Isiarlt
M.ilia makes ihc gang increasingly woinsome lo law enforce®
jncnt officials, who liavc had Itule sucii-ss pencirating it "Their
code of silence is mote ngnlly enforced than the Italians 7"
compiaiiisoiicluvestigator 1liegovernmcnt Imsile]virled some
members, bul no one believes those ell*oris ate sufliciiTit to

trallicking is e\|vecied lo begin hearing testimony mxiii on

ul
Ma)
fl
1
fa

the Israeli Mali.i- u step toward lhe kind of painstaking in—

vestigation lhal will surely be needed to keep the gang from
becoming even more likc*rls namesake.
TUNSTISA W || HIAVIS «ah KON TalIKI Fiyt.l in|.» An»d<x
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DATE - 050284

TIME - 0800

YEAR

MEETING 1ID
HOUSE FINANCE COMMITTEE
May 2, 1984
8 «00 aam-
CALL TO ORDER
Chairman Adams called the meeting of the House Finance Committee to
ordev at 8 ;W0 a*m*_and in"formed membei - they wouLd be cons ido 1ing HB
6206, H8 512, SE 129, and SB 33 i~
PRESENT ALL members of the committee were present. ALSO PRESENTe
Rep resen lalive Liska; Jay Kogan., D irec tar . Budget Review, Of rice ol
Management and Budget; and Gayle Horetski, Assistant Attorney
General, J Criminal Division, Department of Law
SUMMARY INFO
HB 512 An Act establishing the Alaska Railroad Corporation to manage
and jpei ate the Alaska Raibroad, and prov iding for art ef feet ive
date*

hf0502840300 DOCUMENT- 1 OF 1 PAGE - 2 OF 25

Finance Committee Substitute repotted out of committee with a
fisea L note in the amount of "1*37,090 arid 1Ino recommend at ion" «

HB 626 An Act relating to the crime of conspiracy.
Bill reported out oi committee with a Tfiscal, note in the amount
of "467.4 and '"do pass"™ recommendation.
29 An Acv relating t cardiopulaollavyresuse ilation 1CI ) anJ
ear ly cancer detectio instruct on iIn the oub Lic schools.
Committee RESCINDED PRL.V. JIM AC IICiJ in reporting out of comoi itee
HCS CS SB 129 CRIs) on May 1, 1984. H cs cssB 129 (Hess)
reported out of committee with a zero fiscal, note and "do pass"™
recommendation >

SB 331 An Act relating to the preparation of the executive budget;
and providing for an eftecfive dale.
House Judiciary CS reported out of committee with a zero fiscal,
illote and 1do pasS” vecommendat ion -

TEXT SB 129
SB 129 - An Ac I vela linglo cardiopul.monary rususe. ilalion (CPR)
and earl/ cancer detection instruction 1in the pub Lie schools.
Chairman Adams stated the committee reported out HCS SB 129 (RI.s) on
May I, 1934. He said there was a HESS version to SB 129 and noted

110502840800 DOCUMENT- 1 OF | PAGE - 5 OF 25
Judiciary version* Mr* Hogan said the version of the budget,
essentially as prepared by the previous out-going or holdover
administration, would be the one released on December 15. He said L
a new governor was coming into office he or she might makean
entirely revised budget which would be prevented to the Legislature
in January or ebruary,
Representative Duncan asked the deadlLine for submissidn of budget
amendments. Mr. Hogan said it 1is the 60th legislative day and the
301h legis lative day for suppleiental re/uel ts.
Representative Bett isworth MOVED to report out of commi ttee CS SB 331
(Judiciary) with a zero fiscal note. There being NO OBJECTION, it
was so ordered and CS 9B 33i (Judiciary was reporled dut OF
commiltee with a Zer0 fiscal note and iI0 pass"” recommendatioll.
HB 626

IHB 626 An Act relating to the crime, of conspiracy*

GAYLE HOKE ISKI, ASSISTANI At iOrlJEY GENERAL, DEPARTMENT OF LAW, said

i) /HAﬂf the b1l wonid ereate a law against coilsp ir Ing 10 coininit & cv Ime
She said although most other states and the federal system have
conspiracy laws the State of Alaska does not. She said there is a

law against attempting to commit a crime and against soliciting

Ivf0502340800 DOCUMENT- 1 OF i PAGE - 6 oF 25
soiiifione K comm,* a cvime.» ns« Hohetski said fhe tatute would
reg-uire that Per sonRact with the®i nt_ ent to cOmmmit a Specific

cr iiliei®agrees with one” or move person®s T0 cause the performance of
the activity of the crime and the offender or oilier person performs
an "overt™ act in furtherance of a crime. She said the penalty level
for various crimes 1is contained 1in page 2 of the hi LL. Ms. Horetski
sa id the structure of the bi 11, was taken fron the penal code adopted
in 1978 and which tnnk ,affgrj in 1V8<v.
- (Kepreseiitative Mur Lbevt arr ived at I&iS ,time..
P Represevtative Martin referred to tiioCIT _i~f" ee)sa/ing it seems

£ each time a bi IT Is *7Jacted the Department adds new at torneys
cover cases* Ms* Horetski said the bill was prepared by the criminal
- Jed iv is ion. She sa id there are 00 prosecutors in the cr imivial d iv is ion
Nstatewide. She said the rss tested 1iunc ing is to pay for cases and
VS e >rney time the antiC| the regular, cour of busjness under
io ¥ K je

no*y LASCUTFION SROCERFANGhEKA Bigfrpf CQ?%BrW JEh Hoy BFfEink¥S division
QPBS%JF‘i%q?fvﬁaﬂﬁlm -at full capac. ity . SkHe sa id ijD"Jcn’gj™casen

oftell outs ide counse L IS hired to assist the Degartment. 1llere wa
hf05028403OA DOCUMENT 1 OF i PAGE = OF 25

viape Cnange, 85-55, Side i

REPRESENTATIVE LISKA, PRIME SPONSOR OF THE BILL, said he 1is a member

of the Public: Safety member of the House Tfor the 16 Western States.

He said he was requested by the Alaska Peace Officers Association to

see 1If there was a Law againsi conspiracy. He saFd Alaska 1is one of

the fs.w states which does not have a Law addressing conspiracy.

Representat ive Lindauer MOVED AND ASKED UNANIMOUS CONSENT that HB 626

be reported out of MMM i1 with the fiscal, note d, (29/84 in

the amount o 67.4 ) ihere being NO OBJECTION, it was so ordered and

HB 626 was repot ced out of committee with a Ffiscal note i1 tlie amount

of 467.4 and ™"do pass®™ recommendation.

HB 512

HB 512 — An Act establishing the Alaska Ra ilLroad Corporafion to

manage and operate the Alaska Rail Lroad; and providing foi an
effective daie.

Subcommittee chairman Bettisworth provided members with a handout

Lis ng the dil Terences between the F inance Comm illee Subs ti lute

dra vts dated  4/28/84 and 5/1/84 detai Ling the changes made re

allachiiielit i).

Representative Ward -luestioned the transfer from Depai tment of.
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Labor

Relations___
(school boards
& public
employees)

Rights of
the Terminallt

H i

Municipal
Code Revision

State Aid
for School
Construction
(increasing)

COMMITTEE REPORTS (SenateHcont"d)

SB 128 (cont*"d)
law or regulation.”
Effective July 1, 1985.

SENATE BILL NO. 129, (see page 216). Reported back to the
Senate on March 12 by Labor & Commerce with the committee
recommending it do pass. Concurring: Eliason (Vice-Chairman),
Bennett and Ray. To HESS.

SENATE BILL NO. 140, (see page 222). Reported back to the
Serate on March 15 by Health, Education & Social Services with
cue committee recommending it be replaced with a HESS CS and

as follows: Fahrenkamp (Chmn.) and Sturgulewski signed "do pass";
Paul Fischer and DeVries signed "no recommendation." To
Judiciary.

Tb.e HESS CS adds an immediate effective date and clarifies that the
bill only applies to persons over the age of 18 (original only said
"adult™).

SENATE BILL NO. 142. (see page 222). Reported back to the
Senate on March 15 by Community & Regional Affairs with the
committee recommending it be replaced with a C&RA substitute and
that it do pass. Concurring: DeVries (Chairman), Sturgulewski.
Vic Fischer and Coghill. To Judiciary.

The committee attached the following letter of intent:

It is not the intent of the Legislature_through the passage of
CSSG 142 Co change the taxing provisions for electric and
telephone cooperatives as set ~forth by AS 10.25.540-560; nor
is it Che intent of the Legislature to change present statute
provisions coverln% public utility access to municipal
rights-of-way as set forth by AS 42.05.251.

The bill is a 210-page major rewrite of the Municipal Code. See

CSHB 72 (C&RA), page 415. Identical, except CSSB 142(C&RA)
includes "Purpose"™ section in Sec. 1. Outlines the reasons for the
municipal code revision. Reads, 1in part: "__.. Except as expressly

provided, the legislature does not intend by this Act to alter or
affect in any way the relationship or balance of authority between
the state and home rule or general law municipalities with respect
to the timing or manner of resource development ... the
legislature does not intend by this Act to increase or reduce the
authority of state agencies to carry out their functions under
other titles."

SENATE BILL NO. 159. (see page 266). Reported back to the
Senate on March 15 by Community & Regional Affairs with the
committee recommending as follows: DeVries (Chairman) and
Coghill recommended "do pass"™; Sturgulewski and Vic Fischer
signed "no recommendation.”™ To HESS.



POSITION PAPER

SENATE BILL No. 140

For "An Act relating to the rights of the terminally 1ill.

The right of a competent individual to decide whether life-sustaining
procedures should be used in the face of a terminal 1illness or injury
has received increasing attention in recent years as medical technology
has advanced and individual cases have received media attention.

This bill provides a process through which a competent adult can partic-
ipate in decisions regarding his or her care when afflicted with a
terminal condition. "Terminal condition™ 1is an incurable or irreversible
condition that, without the administration of life-sustaining procedures,
will result in death in a relatively short time. The bill permits a
competent adult to execute a declaration directing the withholding or
withdrawal of life-sustaining measures. The declaration comes into
effect only (1) if a terminal condition is determined to exist and (2)

if the affected person is iIncapable at that time of making treatment
decisions.

According to the President"s Commission for thp Study of Ethical Pro-
blems in Medicine and Biomedical and Behavioral Research, 13 states
and the District of Columbia have adopted so-called natural death
legislation. The proposed legislation appears to be generally similar
to the major provisions in other states.

The Department of Health and Social Services supports intent of this
bill. It is assumed the Department of Law is reviewing it for adequacy
of legal safeguards for declarants and for health care providers.

Recommended by:
Robert 1. Fraser, M.D.
Di rector
Division of Public Health

Date:

A PE P/Department o Hedth & Social Services'

Approved by:
/dhn R. Pugh //
Commissioner "
Department of Health &
Social Services

Date:

POSITION



STATE OF ALASKA 171965 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST

Bill/Resolution No.: sb 140

Title: Rights of terminally
ill

Sponsor: El iason, et al

Requestor:

Date of Request: 2/8/85

EXPENDITURES/REVENUES:

FyY 85__ FY 86 FYy 87
OPERATING

100 PERSONAL services 0 0 U
200 TRAVEL 0 U 0
300 CONTRACTUAL 0 0 U
"00 SUPPLIES 0 0 0
500 EQUIPMENT 0 U ~ir~
600 LAND & STRUCTURES 0 u- 0
700 CRANTS, CLAIMS 0 0 0
900 MISCELLANEOUS 0 0 u 1

TOTAL OPERATING 0 0 u l

CAPITAL
REVENUE T T

FUNDING: (Thousands of Dollars)
FJENIKATL ruNO d 0
-EDERAL FUNDS - 0 0 -
3THER wy u 1 u
TOTAL 0 u 0
-O1L-iime 0 b L m
3ART-TIME u u u
TEMPORARY u u 1 u
ANALYSIS: Attach a separate page if necessary

Prepared By:
Division: Hub lic Heaitn

Approved by Commissioner:
Agency; uept.

Distribution (by Agency preparing fiscal

Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget

Impacted Agencylies)

RobeFE 1- Fraser,

Revision Date;

FISCAL DETAIL

Agency Affected:
Program Category Affected:

BRU,

Health & Social Services
Public Health

Program or Subprogram(s) Affected:

State Health Services

(Thousands of Dollars)

H.D.

<<,.
of Health & froclal "Services

note)

FY 88 FY 89 FY 90
u 0 U
u - mm "0 "
0 TT u
u u r
o u u
u u 0
u u u
u U 0
U u - "u

1T
————— y - " ——
4 A
u

“0 0 B ol
b 0 0

-y tr U
u 0- 8
0 0 -
Phone: 465-3090
Date: ~ ~/ S S
Date: i

7/1/84
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 8, 19%
SUBJECT: Derivation of Senate Bill 140
TO: Senator Richard I. Eliason
FROM: Brllg C Berrier P0%$

Diréctor

Division of Legal Services

to comment on the derivation of Senate
of the terminally ill.
d

from a discussion draft of a Rights of
repared by a drafting committee

| Conference of Commissioners on
ave furnished you the discussion
text and the tommentary proposed by

e NCCUSL is an organization whose purpose is to promote
|form|ty in state “laws in areas where uniformit
sirable”and practicable. It Is consjdered a st te
ganization and, he major portion of its funds comes from

The National Conference procedure is for the Scope and
Program committee to consider proposals for Uniform Laws and
recommend to the Executive Committee areas it considers |
should be addressed If the Executive Committee agrees it
agloqornts a drafting committee, a review committee and a
mittee drafting”liason. In this instance the drafting
committee and review committee are shown on the proposed
draft | have furnished you. | am an associate member of the
National Conference and was appointed as drafting committee

liason.

FoIIowrnvg érpgorntme the commit e prerr%ares a draft which
IS revie Ythe eview committee. draft 1s ten
resented to the committee of th whole of the National
onference for first reading. A this reading th draft is



Senator Richarc |. Fliason
February 8, 1985
Page 2

read in full and discussed section by section. This draft
was pbefore the committee of the Whole at the annual me_etln%
of the National Conference on August 1, 1984. The chair 0
the committee made an introductory statement explaining the
draft and it was then discussed section bg section in some
detail. | am enclosing the chair's introductory statement.

Following the discussion at the committee of the Whole the
draft is”then returned to the drafting committee for further
action. A draft incorporating the changes from the commit-
tee of the Whole and other changes was prrepared and dis-
tributed to members of the committee. The committee then
met.in Hartford, Connecticut in September to discuss the

|

U
revised draft, Representatives from the organisation
mentioned by Mr. Kite in his introduction were also present,

Based on .this meeting professor Bezanson prepared_a revised
draft which | examined for technical ?uestmn_s. This draft
is the draft | used for preparation of the bill adding in
the witness requirements you requested.

The draft will now go to the review committee and the
National Conference. It will be considered there at second

ding where it may be amended and at third reading where
B sub&ect to approval or rejection on a vote of the
tes. Following that the proposal will be submitted to
American Bar Association at its annual meeting with a
guest for concurrence. Assuming concurrence thé proposal
will be submitted to the states with the recommendation it
be adopted as a Uniform Law.

e
It
St
th
re

Obviously therefore the draft is not at the stage of an ap-
roved proposal recomir.'-nded for adoption by the Natiopal
onference. However, in my opinion this draft is technical-
IZ sugenor to an)( of the models availahle and any of the
laws adopted by other states on the subject.

BGB:ojb

J/07

Enclosures



ENACTED RIGHT-TO-DIE LEGISLATION

Alabama (1981) Nevada (197/)
Arkansas (1977) New Mexico (1977)
California (1976) North Carolina (1977)
Delaware (1982) Oregon (1977)
District of Columbia (1982) Texas (1983)

Florida (1984) Vermont (1982)
Georgia (1984) Virginia ((1983)
Idaho (1977) Washington (1979)
IHlinois (1984) West Virginia (1984)
Kansas (1979) Wisconsin (1984)
Louisiana (1984) Wyoming (1984)

Mississippi (1984)



OLDER ALASKANS COMMISSION
POSITION PAPER

Senate Bill No. 140
"An Act relating to the rights of the terminally ill”

The Older Alaskans Commission urges passage of this legislation to allow termin-
ally ill adults to decline life-sustaining procedures. The legislation would
permit an adult to execute a written declaration instructing his physician to
withhold or withdraw life-sustaining procedures i1If he was in a terminal condition
and became unable to participate in medical treatment decisions.

In contrast to the acute diseases which were the leading causes of death at the
turn of the century, current leading causes of death in this country are heart
disease, malignancies, and cerebrovascular diseases. These chronic, progressive
diseases often involve lengthy periods of medical treatment and most frequently
attack the elderly. The majority of deaths occur in medical institutions where
the means exist to prolong life for a substantial period of time, regardless of
the irreversibility of the condition or quality of life.

This legislation clearly establishes the means for an adult to decline life
prolonging treatment for an irreversible condition; informs his physician on how
to proceed should he become unable to participate in medical treatment
decisions; authorizes the physician and health care facility to comply with his
wishes; and provides immunity to the physician and health care facility from
civil or criminal liability for acting iIn accordance with his wishes.

At least twenty other states have enacted legislation in this area. The
language iIn Senate Bill 140 is based on a discussion draft of a Rights of the
Terminally 111 Act prepared by the drafting committee appointed by the National
Conference of Commissioners on Uniform State Laws. This draft and Senate Bill
140 appear to be technically superior to any of the models available and any of
the laws enacted by other states on this subject.

We ask your support of this bill and in making the health and dignity of our
elderly a major state priority.

Date

Department of Administration



ALASKA STATE SENATE
'ATXICK RODEY POUCH V

ISENATOR JUNEAU, ALASKA 99811
(907) 465-3793
(907) 475-3754

MEMORANDUM

DATE: March 22, 1985

TO : Senator Dick Eliasor

FROM: Senator Patrick Rodey, Chairman Senate Judiciary

RE : SB 140 - An Act relating to the rights of the
terminally ill

Thanks for your note requesting that the Judiciary Committee

schedule SB 140 as soon as possible.

I have not scheduled the bill yet as | have been busy with

the Hairdressers legislation. However, don"t worry, | will
get to it soon.



ALASKA STATE LEGISLATURE - SENATE

SENATOR RICHARD I. ELIASON

RCE COMMITTEE. VICE-CHAIRMAN PO BOX 143

CCOUNCIL VICE-CHAIRMAN 1ITKA. ALASKA 99835

ANCE COMMITTEE

URCES COMMITTEE BOUCH V
JUNEAU. ALASKA 99511
(907) 465-4916
MEMORANDUM
TO: Senator Pat Rodey, Chaiirman /|

Senate Judiciary Commr
FROM:  Senator Dick Eliason
RE: SB 140 - "An Act relatirig to the rights of the terminally ill"

DATE: March 20, 1985

Senate Bill 140 recognizes the rights of a competent adult to refuse
life-prolonging procedures if that adult 1is terminally ill. The
intent behind this legislation 1is to establish and protect each
individual®s right to a dignified death without unnecessary medical
treatment which serves only to prolong dying.

I would appreciate it if you could schedule this bill for a hearing
before the Senate Judiciary Committee as soon as possible.

STf '



AMP

0

ALASKA STATE LEGISLATIVE COMMITTEE
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March 27, 1985

Chairman Pat Rodey

Senate Judiciary Committee
Pouch V

Juneau, AK 99811

Dear Senator Rodey:

At its meeting in Juneau March 7-8, 1985, the AARP State Legislative
Committee voted to endorse the living will legislation, HB 269.

On behalf of our 16,000 members in Alaska, we urge passage of HB 269
this session. We feel it is iImportant that this legislation become
part of Alaska"s statutes to clarify living will requests and to

provide appropriate legal authority for doctors, medical care providers,
family members, and the individuals who choose to use a living will.

We would point out that the legislation itself does not require financial
support from the state; it basically places in statute appropriate
recognition of living wills for those who choose to have them. Where
living wills are used, the savings in medical costs can be a significant
amount to insurance providers, medical care providers and individuals,

as well as to the State of Alaska.

We urge your support of and passage of HB 269 this session.

Sincerely yours,

Mrs. Jane Windsor, Chairman

American Association of Retired Persons 1909 K Street. N.W .. Washington. D.C. 20049  (202) 872-4700
Vila R. Ostrander PrESident Cyril F. Brickfield EXECUUVe Directin'
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Test|mony preEared for presentation by Sidney D. Heidersdorf,
Alaskans For Life, Inc. to the Alaska Legislature on SB. 170
and HB 269, acts relating to the right of the terminally il

Senate B ill 140 and House Bill 269 gives legal recognition
to a declaration signed by a Pauent that he/she wants
life susta|n|ng procedures withheld or withdrawn dur|n(]1
an illness Judged to be terminal. This is "living will"
legislation similar to "death with d|gn|ty and "natural
death acts" which have been introduced into State legisla-
tures across the country.

On. the surface the living will looks harmless. However,
we believe there are serious problems with the concept of
this legislation and, therefore, we oppose it.

We do not argue with the implied or stated goals of

living will legislation. We support the right of a term-

|naI|y il Pauent to refuse the use of extra-ordina ry means
Erolong fe when death is imminent. Our opposition

|s ased primarily on the method used to obtain its goals.

Our reasons for objecting to the concept of he living will

are as follows:

1. L|V|ng will Ieﬁ|slat|on Is unnecessary. Patients
already have their rlfehts respected régarding re-
lectmn of treatment to alroid the abusive use of
echnology when terminally ill. At the very best,
this is Special legislation_for a few hard cases
and, as such, is bad law. Those who are concerned
about being unable to express their wishes due to
serigus injury or illness are free to do so b
writing a personal note. This could be given to a

fam llh member, doctor, clergyman, attornéy or friend:
but the State should be kept out of the transaction.

2. The living will opens the door for potential abuse
of the eIderIy ubtle coercion to sign the living
will could ed || he used. . The living will could
be used as a met d of eI|m|nat|ng care for the
elderly b¥ those who V|ew tem as.a burden to somety.
The Sq ey ortg ht t D|e IS a]prl%g
|oromo Eaponm he jvin | organ-
zation, pefore it c nged Its nme Was



Euthanasia Society of America.

Disclaimers that living wills do not condone
euthanasia are meaningless If acts, otherwise un-
accept abl are legalized and protected by pro

visions ound eIsewhere in the law. To ?tve Just

one eamP e'; In both SB 170 and HB 269 the tern

"lifefeus a|n ng rocedure]lts defined as "a med-

ical proced ure or intervention that, when admin-
istered to a qualified patient, will serve onIY
prolong the dytnd process." Under that definition
antihiotics or other routine medication could be
con3|dered ra life sustaining medical interven-
tion and, V e "are, dented one who js "terminally
111", That long way from what has usually
been conside.  required routine medical care.
Liv
S

ving will |e?|slat|on encourages, patients to

|g a declarafion to have theif rights to refuse
unusual medical life-sustaining procedures respected.
It leads to the misconception that the living will
confers the right on the patient rather than recognizes
it. This 1is a dangerous precedent. This right is
not given to us by the State. Once the right to
refuse treatment 1s construed as conferred by the
State the implication is that the State cai. tontrol
this decision relating to death and at some time

In the future can make the decision as to when the
patient should die.

The ma]Tortty of the people will not sign a living
will have their rights undermined b
th|s law, ysmans may feel compelled to over-
treat the non-signer since this could be interpreted
as saytno, that the patient wants a|l fforts made to

Prolong ife. This mlght be done in spite of t
amiliés knowledge of the real wishes of the patlent
If t egislation gives somethtn(t; to those who
sign, |t will necessarily undercut the rights of those
who do not sign, regardless of disclaimers made to
the contrary.

Signing a living will s an uninformed decision

and the State should not condone it. A patient
cannot make an Informed decision regarding the
circumstances of his death 5% 10* or 5° years |In

the future. Ko one knows in advance the conditions
or circumstances that will exist when the declaration
Is to be |mplemented Medical technology. chan?es
rapidly. The patient almost certainly will no

know how the physician will Interpref” the phrase

life sustaining procedure”. The unknowns are
endless, Including the risks and problems with
Interpretation of definitions.



Presumably living will legislation seeks to protect

the rights of either the patient or the physician or both,
This could be accon1 lished by Ie%|slat|on acknowledgi %
the fundamenta r%ghts of patients to make decisions atfect-
ing their care, |s legislation could restate the principle
that extra-ordinary [ife susta|n|ng measures may be refused
by the patient or W|thdrawn the attend|ng physician when
done under ﬁre usual and wstop1 standards of ‘medical
?ra Hce fo OWIH% approva the patient and/ort family.
hose who wished to sign a personal declaration could do so,
but without the Involvément of government.

This approach would avoid the difficulty of definitions.
There would be no problem for those who do not sign. Also,
there would be no pitfalls or potential for serioUs abuse
that exists In living will legislation.

In conclusion, we believe that legislation in any form
which ?|ves legal status to a written declaration in"the
fcrm of a living will is not in the best Interest of our
society. Therefore, we ask everyone to think about this
Issue and request our legislators to reject living will
legislation. This is necessary to protect the rights of
everyone.

Sidney D. Heldersdorf
Alaskans For Life, Inc.
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Referred: Health, Education and
Social Services and
Judiciary

BY ELIASON, ZIEGLER,
V. FISCHER, SACKETT,

IN THE SENATE ABOOD AND STURGULEWSKI

c5 SENATEBILLNO. 140
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights of the terminally
ilr."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18 is amended by adding a new chapter to read:

CHAPTER 12. RIGHTS OF TERMINALLY ILL.

Sec. 18.12.010. DECLARAT\ éﬁ
perton , L

fCAberéld&IQ USE OF LIFE-SUSTAINING
)
PROCEDURES. (a) Any competentfadu

U may execute a declaration at any
time directing that life-sustaining procedures be withheld or with-
drawn from that adult; but the declaration 1is given operative effect
only if the declarant®s condition is determined to be terminal and the
declarant 1is not able to make treatment decisions. The declaration
must be signed by the declarant, or another at the declarant®s direc-
tion, and in either case must be witnessed by two persons. The wit-
nesses must be at least 18 years old and may not be related to the
declarant by blood or marriage. A physician or health care provider
may presume, in the absence of actual notice to the contrary, that the
declaration complies with this Act and is valid.

(b) It is the responsibility of the declarant to notify the
declarant®s physician of the declaration. A physician or other health
care provider who 1is provided a copy of the declaration shall make it
a part of the declarant®s medical records.

(c) A declaration may, but need not, be in the following form:

DECLARATION

If 1 should have an incurable orirreversible condition that will

-1- C5> SB 140 (H &)



cause my death within a relatively shoTt time, it is my desire that my
life not be prolonged by administration of life-sustaining procedures.

If my condition is terminal and | am wunable to participate ir. de—
cisions regarding my medical treatment, 1 direct my attending phy—
sician to withhold or withdraw procedures that merely prolong .the
dying process and are not necessary to my comfort or to alleviate

pain.

Signed this day of

Signature

City, County and State of Residence

The declarant is known to- me and voluntarily signed this document

in my presence-.

Witness

Address

Witness

Address

Sec. 18.12.020. REVOCATION OF DECLARATION. (a) A declaration
may be revoked at any time and in any manner by which the" declarant is
able to communicate an intent to revoke-, without regard- to mental or
physical condition. A revocation® is only effective as to-the attend-—
ing physician or any health care provider acting under the- guidance of
that physician, upon communication to the- physician or health —care
provider by the- declarant or by another to whom®™ the revocation was
communicated.

(b) The- attending physician or health® care provider shall
the revocation: a part of the declarant®s medical® record.

Sec. 18:.12.030. RECORDING*"DETERMINATION OF TERMINAL CONDITION
AND CONTENTS- OP DECLARATION. When- an- attending physi®“cian® who- has be"en

notified of the existence and contents of a declaration- determines
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that the declarant is in a terminal condition, the physician must
record that determination and the contents of the declaration in the
declarant®s medical record.

Sec. 18.12.040. TREATMENT OF QUALIFIED PATIENTS. (a) A  qual-
ified patient has the right to make decisions regarding use of life-
sustaining procedures as long as the patient 1is able to do so. IIf a
qualified patient is not able to make these decisions, the declaration
governs decisions regarding use of life-sustaining procedures.

(b) This chapter does not prohibit the application of any med-
ical procedure or intervention, including the provision of nutrition
and hydration, considered necessary to pr<vide comfort, care, or
alleviation of pain.

(¢) Unless the declaration provides otherwise, the declaration
of a qualified patient known to the attending physician to be pregnant
is given no effect as long as it is probable that the fetus could
develop to the point of live birth with continued application of
life-sustaining procedures.

.Sec. 18.12.050. -.TRANSFER OF PATIENTS. (a) An attending physi-
cian who 1is unwilling to comply with the requirements of AS 18.12.030
or who is unwilling to comply with the declaration of a qualified
patient under AS 18.12.040 shall take all reasonable steps to effect
the transfer of the declarant to another physician.

(b) If the policies of a health care facility preclude compli-
ance with the declaration of a qualified patient under this chapter,
that facility shall take all reasonable steps to effect the transfer
of the patient to a facility in which the provisions of this chapter
can be carried out.

Sec 18.12.060. IMMUNITIES. (a) In the absence of actual

notice of the revocation of a declaration, the following, while acting



in accordance with the requirements of this chapter, are not subject
to civil or criminal liability or guilty of unprofessional conduct:

(1) a physician who causes the withholding or withdrawal of
life-sustaining procedures from a qualified patient;

(2) a person who participates in the withholding or with-
drawal of life-sustaining procedures under the direction or with the
authorization of a physician;

3) the health care facility in which the withholding or
withdrawal occu-0

(b) A phy nal liability
for actions under this chapter that are in accord with reasonable
medical standards.

Sec. 18.12.070. PENALTIES. (a) A physician who wilfully fails
to transfer in accordance with AS 18.12.050 1is guilty of a class A
misdemeanor.

(b) A physician who wilfully fails to record the determination
of terminal condition in accordance with AS 18.12.030 1is guilty of a
class A misdemeanor.” "

(c) A person who wilfully conceals, cancels, defaces, or oblit—
erates the declaration of another without the declarant®s consent or
who falsifies or forges a revocation of the declaration of another is
guilty of a class A misdemeanor.

(d) A person who falsifies or forges the declaration of another,
or wilfully conceals or withholds personal knowledge of a vrevocation
as provided in AS 18.12.020, with the intent to cause a withholding or
withdrawal of life-sustaining procedures, is guilty of a «class A
misdemeanor.

Sec. 18.12.080. GENERAL PROVISIONS. (a) Death resulting from

the withholding or withdrawal of life-sustaining procedures under a
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1;declaration and in accordance with this chapter does not, for any

--purpose, constitute a suicide or homicide.

(b) The making of a declaration wunder AS 18.12.020, does not
r 4 1 * - 1lvcie or

affect in any manner the sale, procurement, or 1issuance of a policy of
life insurance, nor doer, it modify the terms of_an existing policy of
life insurance. A policy of life insurance 1is not legally impaired or
invalidated in any manner by the withholding or withdrawal of life*
sustaining procedures from an insured qualified patient, notwithstand—
ing any term of the policy to the contrary.

(c) A physician, fiealth care facility, or other health care
provider, and a health care service plan, insurer issuing disability
insurance, self-insured employee welfare benefit plan, or nonprofit
hospital .plan, may not require a,person to execute a declaration as a
condition for being insured for, or receiving, health care services.

"(d) This chapter creates no presumption concerning the intention
of an individual who has not executed a declaration with respect to
the use, withholding, or withdrawal of life-sustaining procedures in
the event of a terminal condition.

(e) Nothing in this chapter increases or decreases the right of
a patient to make decisions regarding use of life-sustaining proce—
dures as long as the patient 1is able to do so, nor impairs or super—
cedes any right or responsibility that a person has to effect the
withholding or withdraWaT"of medical care in a lawful manner. In that
respect, the provisions of this chapter are cumulative.

(f) This chapter does not condone, authorize, or approve mercy
killing or Euthanasia.

Sec. 18.12.090. RECOGNITION OF DECLARATIONS EXECUTED IN OTHER
STATES. A declaration executed 1in another state in compliance with

the law of that state is effective for purposes of this chapter.

-5- SB 140
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Sec. 18.12.100. DEFINITIONS. In this chapter

(1) "attending physician" means the physician selected ..by,
or assigned to, the patient who has primary responsibility for the
treatment and care of the patient;

(2) "declaration"™ means a document executed in accordance
with the requirements of AS 18.12.010;

(3) "health care provider"” means a person who 1is licensed,
certified, or otherwise authorized by the law of this state to admin-
ister health care in the ordinary course of business or practice of a
profession;

(4) "life-sustaining procedure"™ means a medical procedure
or intervention that, when administered to a qualified patient, will
serve only to prolong the dying process;

(5) "physician™ means a person licensed to practice medi-
cine iIn this state;

(6) "qualified patient” means a patient who has. executed a
declaration 1in accordanci with this chapter and who has been deter-
mined by the attending physician to be in a terminal condition;

(7) "terminal condition” means ar xncurable or irreversible
condition that, without the administration of life-sustaining proce-
dures, will, 1in the opinion of the attending physician, result in

death within a relatively short time.

Seck(#\ z . ja.4e. e.-KecKv/e dak,.



SB 63, Special appropriation for remodeling and construction of an
addition to the Wrangell General Hospital.

SB 63 would appropriate $6,000,000 for a payment to the City
of Wrangell to correct functional and physical deficiencies in
the existing Wrangell General Hospital fac ?lity. Much of the
proposed remodeling is needed to meet fire, safety and sanita—
tion regulations. 1In 1981, the project was granted a Certifi—
cate of Need permitting an expenditure of $6.9 million. Last
year the State granted $400,000 for the design phase of the
project, all of which 1is presently encumbered. The Alaska
State Hospital Association has indentified the Wrangell
project as the priority for FY 86.

The Wrangell General Hospital serves approximately 3,000
people in the Wrangell area.

Senator Zharoff has proposed an amendment (attached) to SB 63
which would appropriate $2,114,000 to the Kodiak Island
Borough for architecture and engineering costs of either
remodeling or reconstructing the Kodiak |Island- Borough-
Hospital.

SB 140, Rights of the terminally 1ill.

Under the authority granted in SB 140,a competent adult would
be allowed to execute a declaration that Ilife-sustaining
procedures be withheld or withdrawn from that adult. The bill
specifies that the declaration would take effect only if the
adult®s condition is terminal and the adult is unable to make
treatment decisions. A declaration would be revocable at any
time.

The bill requires witnessing of the signing of the declaration
and proper recording of the decision on the patient®"s chart.

It provides for immunity from liability for honoring a declara—
tion and penalties for disregarding one.

According to the Society for the Right to Die, similar legis—
lation has been enacted in 20 other states and the District of
Columbia.
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SB 45, Hospital inspections and investigations by the Department cf
Health and Social Services. -

1. [p*M m* ~ g
SB 140, Rights of the terminally 1ill.

SB 45

Dennis Dewitt, President, Alaska State Hospital Association,
spoke in support of proposed CSSB 45 which would allow the
Department of Health and Social Services to accept accreditation
inspections .by the Joint Commission of the Accreditation of
Hospitals in lieu of 1its own inspections. He stated that this
action could result in significant cost savings to both hospitals
and the state.

Bob 0Ogden, Assistant Director, Division of Medical Assistance,
Department of Health and Social Services, spoke in support of the
proposed committee substitute as it would allow the department
flexibility 1in scheduling hospital inspections. He answered
guestions on when inspections of smaller Tfacilities would be
conducted.

(907) 465-3334
(907) 465-3835



Senator Faiks, sponsor, spoke in support of the proposed committee
substitute and of including additional language that would ensure
annual 1inspections of smaller hospitals.

SB 140

Senator Eliason, sponsor, explained that under SB 140, a competent
adult would be allowed to execute a declaration that
life-sustaining procedures be withheld or withdrawn if that adult
develops a terminal condition and 1is unable to make treatment
decisions.

Mary Tonsmeire, Clinical Coordinator, Htspice of Juneau, spoke 1in
support of SB 140, and offered specific comments from the Hospice
of Anchorage, and the comments of a visit.)ng lecturer, Dr. James
Speer, Lawyer and Doctor of Medical Ethics, on earlier "living
will™ 1legislation in other states.

Dr. Robert Fraser, Director, Division of Public Health, Department
of Health and Social Services, spoke in support of the bill,
explaining that currently these decisions are made by the physician
and the patient®s family. This bill offers the individual the
ability to make this decision.

Dennis Dewitt, President, Alaska State Hospital Association, spoke
in support of SB 140 and offered an amendment that would expand the
immunities section to include health facilities.

Sid Heidersdorf, Alaskans for Life, Juneau, spoke in opposition to
SB 140, indicating that patients already have this right. He felt
the bill would not promote good medical care.

2.0, 4. 1

Mary Riggen-Ver, Older Alaskans Commission, Department of
Administration, spoke in support of SB 140.

The meeting adjourned at 3:23 pm.
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SB 117, Alzheimer"™s disease and related disorders.

SB 140, Rights of the terminally 1ill.

4. - - 1% e » . » vV A> e * * *1 -

SB 128, Relating tolthe use of longevity bonus payments in
determining adult public assistance.

SCR 10, Requesting the State Board of Education to require the
study of Alaska history and government in the schools of the state.

SB 117

Senator Fahrenkamp 1indicated that the committee was working on
establishing priorities for funding those services proposed in the
bill.

SB 140

Sandra Schubert, Senate HESS Committee Aide, reviewed the changes
in the proposed committee substitute that would clarify that 1) any
any competent person 18 years or older may execute a declaration,
2) expand the immunity section to include health care professionals
and facilities, and 3) provide for an immediate effective date.



Senator Sturculewski moved to adopt CS SB 140 (HESS) and move it
from committee with individual recommendations. There was no
objection.

SB 128

Sandra Schubert, Senate HESS Committee Aide, explained that the
proposed committee substitute was drafted at the request of the
sponsor.

Rod Betit, Director, Division of Medical Assistance, Department of
Health and Social Services, spoke 1in support of the proposed
committee substitute for SB 128, which would require the state to
make up for Tfederal SSI payments lost due to receipt of the
longevity bonus and place recipients who have 1lost Medicaid
eligibility under the state®s General Relief Medical program. He
proposed an amendment that would exempt nursing home residents from
eligibility for the bonus, and urged that the committee define
"public assistance". Betit reviewed the costs involved in enacting
different "hold harmless™ options.

Senator Halford, Sponsor, spoke 1in support of the bill and the
proposed amendment, discussed the cost figures supplied by the
Department, and recommended the committee pass the bill to the
Senate Finance Committee so it could be considered 1in conjunction
with other pending longevity bonus legislation.

Deborah Vogt, Assistant Attorney General, discussed the
constitutionality of exempting nursing home residents from
eligibility for the longevity bonus.

Debra Neidermeyer, Aide to Representative Koponen, reviewed the
committee substitute passed by the House HESS Committee that would
require the state to make up for benefits lost from any federal
needs-based program.

Senator Sturgulewski moved to adopt the nursing home exemption
amendment and to move CS SB 128 with the amendment from committee
with individua. recommendations. There was no objection.

SCR 10

Steve Hole, Special Assistant to the Commissioner, Department of
Education, testified that the Board of Education agrees that each
school district should offer courses in Alaska history and
government, and explained that the Board encourages school
districts to provide this instruction through its Model Curriculum.
Hole stated that decisions on specific course requirements of
school districts are best made by locally elected school officials.

Don McKinnon, Alaska Council of School Administrators, supported
the concept that Alaska history and government be taught in the
schools, but recommended amending the resolution to request the



Board to "encourage", rather than "require" 1local school districts
to offer such courses.

Gayle Pierce, President, National Education Association-Alaska,
spoke m support of retaining the language that would "require"

local school districts to offer courses. She also recommended
specifying that Alaska Native Land Claims Settlement instruction be
included.

t —e- - - - -

Senator Paul Fischer questioned the availability of curriculum
materials as referenced in lines 15-20.

The meeting adjourned at 2:45 pm.
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POSITION
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SENATE BILL No. 141

:For."An Act relating to the rights of the terminally ill."

The right of a competent individual to decide whether life-sustaining
-procedures should be used in the face of a terminal illness or injury
has received increasing attention in recent years as medical technology
has advanced and individual cases have received media attention.

This bill provides a process through which a competent adult can partic-
ipate in decisions regarding his or her care when afflicted with a
terminal condition. “"Terminal condition”™ 1is an incurable or irreversible
condition that, without the administration of life-sustaining procedures,
will result in death in a relatively short time. The bill permits a
competent adult to execute a declaration directing the withholding or
withdrawal of life-sustaining measures. The declaration comes into
effect only (1) if a terminal condition is determined to exist and (2)

if the affected person 1is incapable at that time of making treatment
decisions.

According to the President®"s Commission for the Study of Ethical Pro-
blems in Medicine and Biomedical and Behavioral Research, 13 states
and the District of Columbia have adopted so-called natural death
legislation. The proposed legislation appears to be generally similar
to the major provisions in other states.

The Department of Health and Social Services supports intent of this
bill. It is assumed the Department of Law is reviewing it for adequacy
of legal safeguards for declarants and for health care providers.

Recommended by:

Robert I. Fraser, M.D.
Di rector
Division of Public Health

Date:

Approved by:
/ftiim R. Pugh //
Commissioner
Department of Health &
Social Services

Date:
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MEMORANDUM February 8, 1985
SUBJECT: Derivation of Senate Bill 1A0
TO: Senator Richard |. Eliason
FP.OM: Billy G, Berrier

Director
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319 Seward St., Juneau, Alaska 99501 « (907)586*1790

February 25» 19S5

Senator "Richard Eliason
Alaska State Legislature
Pouch V

Juneau, AK 99311

Dear Senator Eliason:

r
Subject: S3 140

I appreciate the help your staff has given onresponding
to our initial questions or. SB 140.

We believe that Section 13.12.060(b) ought tobe amended
to include health care facilities and other persons
participating in actions under this chapter. We are
concerned that the exemption, if limited to physicians,
implies that facilities and other personnel cculd be held to
a higher standard than the physician who directs the
activity. Because of the greater amounts of liability
.insurance carried by hospitals and nursing homes, we believe
that such an implied difference in immunity protection would
significantly increase the probability that litigants would
file claims against the hospital. We believe this immunity
is necessary but should be broadened to include other
probable targets of litigation.

Thank you for your consideration.

Sincere
Denhis L. DeWitt
President

DLD/agk

cc: Steve Berkshire



NEWSLETTER

HOSPITAL SURVEY:

AN INTERIM REPORT

The grass roots survey initiated by the
Society last =ear. inwhich members were
asked to write their hospitals to inquire
about their policies toward the Living
Will, 1is proving so effective that it is
being continued through 1984.

Hospitals in 49 states have responded
so far, with lengthy and thoughtful let—
ters— often formulated with legal coun—
sel- indicating great sensitivity to their
patients® concerns, Significantly, there is
evidence that a number of hospitals have
been stimulated to action by these So—
ciety-generated inquiries.

"We are in the process of developing a
formal policy and procedure because we
have had so many letters like yours."
wrote Freehold (N J.) Area Hospital. “We
have even gone so far as"To develop a
short form of our own to be utilized in the
event that the patient has not had the
foresight or opportunity topreparea Liv—
ing Will in advance such as you have,"

Discuss with Physician

Hospitals in states both with and with—
out laws giving legal recognition tn these

advance directives emphasize tie im—
portance of discussing your Living Will

with your physician. Letter after letter

states that hospitals do not initiate

services but produce them on doctors®

orders.

This excerpt from a letter from The
Fairfax Hospital in Virginia is represent—
ative of letters from hospitals iIn states
with laws: "The Fairfax Hospital, of
course, fulivcomplies with the provisions
of [the Virginia Natural Death Act] ... a
declaration such as the one that you at—
tached to your letter can be of great as—
sistance ... If it is properly executed and
presented to us at the time of treatment,
it would document your directions/
instructions as required by State law."

In states without laws, hospitals have

written that they consider the Living Will
icHirifttedan pacg s

SPRING 1954

LEGISLATION IN NEW SURGE:
LAWS NOW TOTAL 21

Legislators who have long been committed to the cause of "living will" legislation,
and have for yi urs fought an uphill battle, are experiencing a change in the weather.
Increasing ac ptance by much of the medical profession and a groundswell of public
support haw .narpened the national perception that such laws are indeed necessary.

Concerted efforts by organizations devoted to the welfare of the elderly— AAR P.
Cray Panthers. Senior Citizens, and the like- have lent heightened visibility to the
issue. Typical of their no-nonsense stand is the recent statement by Maggie Kuhn,
Gray Panthers founder, as quoted in the LItCherld (€T Coumy TmES: "It's on ethical
and moral grounds that we take this position. When you"re hooked up to a machine,
it3 an affront. Most people in their right minds would want to die quietly."

The enactment of five laws in approximately one month- 1in Georgia. Mississippi.
West Virginia. Wisconsin, Wyoming- and a statute in Hllinois, which passed last year
and took effect January 1.demonstrates the momentum which right-to-die legislation
is currently enjoying, and brings the number of jurisdictions with "living will" laws
up to 21, including the District of Columbia.

Legislation in the Midwest got a significant boost with the passage of Illinois's
Living Will Act. It is particularly fitting that it should finally have been passed in the

home state of Luis Kutner, the Chicago attorney who originated the concept of th%]_
continuec on paee

S

X 1 _ X
Sidney H. Wanzer, XI.D.,
Primary Author

Daniel D. Fedennan, XI.D.,
Conference Chairman

New England Joumal of Medicine
Publisnes Physician Guidelines

Ten of the nation®s most distinguished physicians, representing various medical dis—
ciplines, and brought together by the Society for the Right to Die to clarify the physi—
cian"s responsibility toward hopelessly ill patients (Spring "83 Newsletter, page 2),
have published their conclusions in a Special Article in the April 12 issue of The New
England Journal of Medicine.

Headlined bv the Washington Post as a “Bill of Rights for Terminal Patients," the
article spells out in detail the medical care the physicians consider ethically correct,

(continued on page 2
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GRAND JURY CALLS FOR NY HOSPITAL GUIDELINES

A call for the New York Slate Legisla-
ture and the Commissioner of Health to
establish formal procedures to govern the
withholding of emergency resuscitation
from terminally ill patients was made by
a special grand-jury, which found what it
called "shocking procedural abuses' dur-
ing its year-long investigation of.”"Do
Not Resuscitate™ procedures at a Queens

County (N.Y.) hospital.

The investigation arose out of the death
in 1931 of a 78-year-old woman who went
into cardiac and respiratory arrest after
her respirator was unaccountably dis-
connected. No alarm calling for resusci-
tation was sounded.

Although it handed down no indict-
ment. the grand jury found that DNR de-

Ner England\]ournal Of Med|C|ne (continued from page .")

permissible and desirable in various stages of illness, for both competent and incom-
petent patients. These range from emergency resuscitation and intensive care to the
administering of comfort measures solely, and specifically include the withholding or
withdrawing of artificial feeding when that would only perpetuate nonmeaningful
life, (see page 4.)

Society Sponsorship

Society sponsorship of the meeting was undertaken in recognition of the need for
such guidelines at a time when the technological capacity to sustain life indefinitely
has led to widespread uncertainty on the part of physicians as to how best to dis-
charge theit responsibility toward the dying patient and his or her family.

Two major precepts are basic to the guidelines; The role of the patient in making
treatment decisions is primary; and u decrease in aggressive treatment is advisable if
continuing it would only prolong the process of dying. "*Senseless perpetuation of the
status quo is decision by default.” the authors state.

The dying patient’s prior attitude is crucial to such decision-making, because pain,
drugs, or other influences on mental states may render even the competent patient
incapable of directing his or her treatment. In such cases, the authors point out, &
Living Will or a proxy appointment in advance 'can be helpful in indicating the
patient's preference with respect to terminal treatment.”

Physician’s Role

Clear communication between doctor and patient is essential. The authors stress the
physician’ rcle as a source of comfort to patients and their families, especially when
the decision has been made to withhold life-sustaining treatment.

In recommending how. and how much, to’tell the patient who is faced with a
life-threatening illness, the authors in general advocate honesty, saying: “A decision
not to tell the patient the truth because cf fear of his or her emotional inability to
handle it is rarely, if ever, justified.... The anxiety of dealing with the unknown can
be far more upsetting than the grief of dealing with a known, albeit tragic, truth.”

Influences on physicians that may prevent them from accepting the idea that often
"less™ can be "more” are cited frankly: training and tradition that emphasize aggres-
sive treatment; the temptation to use today's sophisticated medical technology; fear
of legal liability: personal values and unconscious motivations: equating a patient's
death with professional failure; and unreasonable insistence on impossibly absolute
prognostic certainty.

Medical professionals who have commented on the article have observed that the
prestige of the authors and The New England Journal will have considerable influ-
ence, and will free physicians in many cases to do what in the past they might have
hesitated to do.

Media Response
The response of the media to publication of the article has been gratifying. Good
Morning, America, the CRS Morning News, the Freeman Report on Cable Network
News, and a number of radio interviewers have made it a subject for discussion, and
syndicated stories bv the Associated Press and the Washington Post have appeared
nationwide. Other media articles are in progress—a clear indication that the subject
is of overriding interest to the public as well as the medical community.

Reprints of the NEJM article. "The Physician’s Responsibility Toward Hopelessly
Il Patients.” by Sidney H. Wanzer, M.D.. et al,, are available for S1.00 each from the
Societv.

cisions were made at the hospital with-
out properly documenting them on the
patient's chart and without consulting
the patient's family. According to tes-
timony. a purple dot affixed to the pa-
tient's nursing card was used to indicate
“no coce.” and when the patient died, the
card was thrown away—all in order, the
grand jury report stated, ” to avoid legal
responsibility.” This "purple dot™ sys-
tem. it went on to say, “eliminated pro-
fessional accountability, invited clerical
error and discouraged physicians from
obtaining informed consent.”

Specific Recommendations
Acknowledging that it may be appro-
priate to withhold resuscitation when it
would only prolong the dying process
and cause needless suffering, the grand
jury made specific recommendations for
officially recognized "no code™ proce-
dures, as well as safeguards against
abuse. These included verification that
the patient's condition was irreversible,
with death "imminent and inevitable";
consultation with patient and family;
joint agreement not to resuscitate; and
proper recording of the decision oh the
patient’s chart. ""Responsible physicians
should not have to ignore their own best
medical judgments or the wishes of their
suffering and terminally ill patients out
of an unjustified fear of legal conse-
quences.” the jury's report stated.

A spokesman for State Health Com-
missioner Dr. David Axelrod said that
Governor Mario Cuomo had ordered a
review of issues involving medical ethics,
including DNR orders.

The New York State Medical Society,
the New York State Hospital Association,
and the Greater New York Hospital Asso-
ciation all testified before the grand jury
in support of express DNR guidelines, in-
cluding a strict ban or. verbal orders.
There is a growing awareness throughout
the country of the need for such regula-
tions. (SRD Newsletter, Spring '83, page
3)

VA Offers New DNR Option

The grand jury's recommendations re-
semble new guidelines adopted by the
Veterans Administration for its 172 hos-
pitals, which, in a major reversal of pol-
icy, afford a DNR option to terminally ill
patients who do not wish to be kept alive
when there is no hope of recovery.

The VA guidelines, prepared by physi-
cians, nurses and attorneys, took a year
and a half to write, and replace an earlier
policy which prohibited doctors from de-
nying .esuscitation to hopeless patients.



John D. Rockefeller IV,
Governor o f West Virginia.

Victim Forms
Ll}o/ﬁwg | | Society

Sarah Caldwell, of Epsom. N.H.. 37, has
joined the six-year battle of State Repre-
sentative Eugene S. Daniell to enact "liv-
ing will" legislation in that state.

A wheelchair victim of multiple
sclerosis, Miss Caldwell offers vivid tes-
timony to the urgent need for legislation.
She fears that she will lapse into a coma,
and in the absence of a law, will have no
protection against the life-sustaining
treatment she does not want.

Although muscular control comes at
great cost, she has embarked on a series
of speaking engagements to law centers
and other groups throughout the state.

In October 1983 Caldwell formed a Liv-
ing Will Society, which by now has gar-
nered more than 3,000 signatures in sup-
port of Representative DanielTs bill. Her
determination to secure its enactment
goes beyond her concern for her own wel-
fare. The time she has spent in hospitals
has let her view at first hand the anguish
that families suffer when the life of some-
one they love is artificially prolonged.

Representative Daniell. now approach-
ing the age of SO, remains undaunted by
the New Hampshire governor's veto in
1983 of his legislation. With so many
state residents now energized by the
ncwlv formed Living Will Society, he is
hopeful of passage in the 1985 session.
Commenting that since 1976 the bill has
passed the House three times and the
Senate twice, and has been vetoed
twice—once by a Democratic governor
and once by a Republican—he adds: "I
only hope I'm successful in time to do me
some good!”

NeW LIVIﬂg Wl” LaWS leonitntied from page Il

Living Will. The act. initiated by the Greater Springfield Interfaith Association, and
introduced by Representative Mi<-Lael Curran, is the successor to bills introduced in
that state starting in 1976.

Georgias Living Will La'- - effect July 1, became the nations seventeenth,
culminating efforts which 1 IVV76. Abigail Van Buren (**Dear Abby"). who has
recommended the Living Wi, .0 her readers (see page 5), visited the State Capitol at
the request of Senator Richard L. Greene. The legislation had already passed both
houses, but lacked Governor Joe Frank Harris's cignature. The governor had not
indicated whether or not he would sign it. but he did so directlv after meeting with
"Abby.”

West Virginia's Natural Death Act. which in the first week of March passed the
House by 100 to 0 and the Senate with only four dissenting votes, will become effec-
tive June 4. Senator Stephen L. Cook, its sponsor, received support from the state
Nurses Association, as part of their legislative program.

In Mississippi. “An Act to Allow Persons to Authorize the Withdrawal of Life-
Sustaining Mechanisms ..." sponsored by Senator Bob Usey, was enacted in April, to
take effect July 1. It was supported by the Council on Aging and various church
groups, including one of the state’s two Catholic dioceses. Mississippi is the first state
to require the filing of a "living will" declarati jn (and any subsequent revocation)
with a government agency, in this case, the Bureau of Vital Statistics of the State
Board of Health.

Wisconsin's "living will™ law was signed by the governor in April. Introduced by
Representative Walter J. Kunicki and 19 co-sponsnrs. it was backed by the state
medical society, the state hospilal association, the AARP, and the Wisconsin Retired
Teachers Association.

In Wyoming, a "living will"" law, which passed and was signed in March, becomes
effective July i.Senator Russell W. Zimmer, the prime sponsor, introduced the bill on
behalf of the Commission on the Aging. He received bipartisan support in the legisla-
ture as well as strong Jacking from Governor Ed Herchler. The Silver-Haired Legisla-
ture and the Wyoming Medical Association were also active in the bill's passage. The
law contains a provision for a proxy appointment.

The Society will provide residents with appropriate declaration forms on request.

In addition ,to the five states that have enacted "living will” laws'in 1984, 19
legislatures bad such bills under consideration: Alaska, Arizona, Colorado. Con-
necticut, Florida, Hawaii, Indiana, lowa, Maine, Maryland, Massachusetts, Missouri,
New Jersey, New York, Ohio, Oklahoma, Pennsylvania, Rhode Island, and Utah.

RAPID GAINS FOR
BAY STATE BILL

After ten years of struggle, “living will*
legislation in 1983 achieved the neces-
sary support for passage in the Mas-
sachusetts legislature, only to fail when
the "'special rules™ requiring unanimous
consent which govern the close of the
Senate session were invoked.

Encouraged by the remarkable prog-

ress made in the 1983 session, the bill's
supporters, led by Representative
Richard A. Voke, have re-introduced it. It
was reported favorably by the Judiciary
Committee after only one day of con-
sideration, and moved rapidly to the
third “reading” in the House. At this
writing, all legislation has been deferred
until debate on the budget is concluded.

The bill is actively supported by the Mas-
sachusetts Committee for the Living Will
and *he Massachusetts Council of

Sarah Caldwell Churches.



ARTIFICIAL FEEDING BECOMES PIVOTAL ISSUE

The first case in the country in which a
state’s highest court will specifically ad-
dress the issue of terminating artificial
feeding of an incompetent patient will be
decided in New Jersey. The state Su-
preme Court has hearc arguments in the
case of Claire C. Conroy, a semi-comatose
S4-year-old nursing home patient who
had been fed through a nasogastric tube.

In ruling on a suit to discontinue feed-
ing, brought by Conroy's nephew, Su-
perior Court Judge Reginald Stanton
had held in a 1983 opinion ,,.iat feeding
could be terminated, saying, "The pa-
tient is functioning at a virtually zero in-
tellectual level™ and ""when a person has
been permanently reduced to a very
primitive intellectual level or is .. . suf-
fering from unbearable and unrelievable
pain, there is no valid human purpose to
be served by employing active treatment
designed to prolring life.”

Paul Armstrong,-Karen Quinlan's at-
torney, called Judge Stanton's ruling the
"logical extension™ of the same court's
1976 decision that his comatose client
could be disconnected from her res-
pirator.

Disagreement on Condition

Although Conroy died during a stay of
this ruling, her court-appointed guardian
ad litem, John J. DelLaney, Jr., appealed.
The Appellate Division sharply disagreed
with the lower court's interpretation of
the patient's condition, and with its deci-
sion, stating that the withdrawal of feed-
ing, even on a person who lacked in-
tellectual capacity, "authorized eutha-
nasia [and] would have frightening im-
plications.”™ The court held that the
testimony in the Conroy case drew a very
different picture from that in Quinlan.
The Quinlan ruling. Judge Herman P.
Michels said, "applier only to noncogni-
tive, vegetative patients,” whereas Con-
roy was “awake, but confused."

The New Jersey Hospital Association,
in its amicus curiae brief, argues that any
difference between withdrawing a res-
pirator and a feeding tube is an "artificial
distinction,” and that Judge Stanton's
decision should be upheld. Briefs have
also been submitted by the American
Geriatric Association, the New Jersey
Catholic Conference, individual members
of the President’'s Commission for the
Study of Ethical Problems in Medicine,
and others.

In October 1983, the California Court of
Appeals dismissed murder and conspiracy
charges against surgeon Robert J. Nejdl
and internist Neil L Barber (SRD News-
letter. Spring '83, page 4), stating that to

withdraw artificially administered food
and water is no different, legally, from
withdrawing respirator support.

While the California case involved
criminal charges, the Conroy case is the
first civil action in which the withholding
of nourishment has been at issue. As
such, observers on both sides await with
particular interest the New Jersey Su-
preme Court's decision.

Physicians’and Ethicists’ Views
While lawyers and the courts continue
to debate, physicians and ethicists have
expressed their views in recent articles.
The ten physicians who co-authored the
New England Journal of Medicine article
(see page 1) concluded that for patients
in a persistent vegetative state “it is
morally justifiable to withhold antibi-
otics and artificial nutrition and hy-
dration, as well as other forms of
life-sustaining treatment. In the case
of severely and irreversibly demented pa-
tients, if food and water are rejected by
mouth, it is ethically permissible to
withhold artificial nutrition and hy-
dration by vein or gastric tube.”

Joanne Lynn and James F. Childress.

Ruling Awaited on

Florida's Supreme Court will shortly
rule on whether court approval must be
obtained before life-support systems can
be withheld or withdrawn from a termi-
nally ill comatose patient who has exe-
cuted a Living Will. The case under
review. JFK Memorial Hospital v. Blud-
worth, concerns Francis Landv, 79, who
had signed a Living Will in 1975 and died
at the Lake Worth hospital in 1981.

When Landy's condition was deemed
irreversible, his wife asked the hospital to
honor his Living Will and disconnect his
respirator. The hospital petitioned the
circuit court for permission to act on her
request, and, although Landy died before
the first decision was handed down, the
hospital pursued the matter in the courts,
hoping for guidance in the treatment of
other comatose patients.

Court Approval Needed

Acknowledging the value of the Living
Will as evidence of a patient’s intent,
County Circuit Judge Timothy Poulton
ruled nevertheless that court approval
was necessary before life support systems
could be terminated. The Fourth District
Court of Appeals upheld that decision,
but asked the Florida Supreme Court to

4

writing in the October 1983 issue of The
Hastings Center Report, state: "Medical
nutrition and hydration do not appear to
be distinguishable in any morally rele-
vant way from other life-sustaining med-
ical treatments that may on occasion be
withheld or withdrawn.” Dr. Lynn, Pro-
fessor at George Washington University.
Division of Geriatrics, was Assistant
Director of the President's Commission.
Dr. Childress is Professor of Religion at
the University of Virginia.

In the October 1983 issue of Law,
Medicine and Health Care, Dr. Anne
Fletcher, director of the intensive care
nursery at Children’s Hospital in Wash-
ington, D.C., and John J. Paris, a Jes-
uit priest who teaches ethics at Holy-
Cross University, co-authored an article
in which they noted that in certain
limited circumstances artificially admin-
istered nourishment may be futile treat-
ment.

Now that termination of respirator
support has been permitted by many
courts, it appears that the moral di-
lemma caused by the decision to with-
hold or withdraw artificial feeding is des-
tined to become the issue of the 'SOs.

Florida Court Role

review the case because of the impor-
tance of the issue.

A brief filed in the Supreme Court by
the Florida Hospital Association-argued
that the requirement for court approval
places hospitals in an untenable position:
it hampers implementation of difficult
choices as to allocations of limited medi-
cal equipment such as respirators, "re-
moves the sensitive decision from physi-
cian and family members™ and will be
expensive and time-consuming.

Earlier Patient’s Wish Granted

The only other right-to-die case to
reach the Florida Supreme Court in-
volved a competent patient, Abraham
Perlmutter, whose request to be dis-
connected from his respirator was ap-
proved by the Fourth District Court of
Appeals and upheld unanimously by the
Supreme Court 15 months after Perlmut-
ter's death in 1977. Although the Court
emphasized that its decision was limited
to the case of a competent, terminally ill
adult with no minor dependents, whose
family was in full agreement with his re-
quest, it did clearly address the need for
legislative guidelines, stating that the
issue was more suited to the legislative
forum than to the courts.



SRD HONORS "DEAR ABBY™

Abigail Van Buren, who writes the widely syndicated "Dear Abby" column, was
honored by the Society for the Right to Die at a luncheon held on November 11. 1983.
to thank her formally for continuing to emphasize the need for Living Wills. Two
columns last year resulted in a flood of nearly 100,000 requests to the Society for these
documents—impressive testimony to the influence she has on her readers and to the
publics ever-increasing interest in the subject.

"Abby" was presented with a Living Will plaque b> Sidney D. Rosoff, past presi-
dent and currently chairman of the SRD Board. In responding to the presentation, she
said. "Every time the Living Will is mentioned in my column the response from
readers is overwhelming. My mail triples from 10.000 letters a week to 30,000! In fact,
this is by far the most popular issue in my column to date and keeps gathering
momentum The Living Will is simply a document that a person signs saying that
he or she does not want to be kept alive bv artificial means after all hope for recovery
is gone. It is not a way of ‘getting rid" of a relative (but) an expression of what one
wants for himself! 1 have signed one. and I can only wish that every- citizen in the U.S.

had the peace of mind it has given me."

25. California, Oregon
' Strengthen Rights

California and Oregon, which were
among the earliest slates toadopt rieht-
to-die laws, have recently enacted legis-
lation aimed at overcoming a major
restriction imposed by both statutes.
California legislators have accomplished
this indirectly, by amending the state's
Uniform Durable Power of Attorney stat-
ute. Oregon has amended the Natural
Death Act itself.

As enacted m 1976 and’1977 respec-
tively, both Natural Death acts stipulated
that to be binding, a person's Directive to
Physicians must be executed, or reexe-
cuted, 14 or more days after confirmed
diagnosis of a terminal condition—fre-
quently impossible for a critically ill or
injured patient.

In California, the expansion of the Uni-
form Durable Power of Attorney statute
to cover health care gives state residents
a means of appointing a proxy (attorney-
in-fact) to make medical decisions in case
of lack of capacity, whether temporary or
permanent, including the decision to dis-
continue life-sustaining treatment.

This device is a potentially useful sup-
plement to the Directive to Physicians.
Used in conjunction with the Directive,
the Durable Power provides the advan-
tage of having a decision maker who is
lamiiiar with the patient's wishes and
can select from treatment options on the
basis of specific information about the
patient's condition.

Oregon amended its 1977 law last year
to remove the same difficult 14-day re-
guirement contained in the California
statute, and to eliminate the five-year

Emit on the Directive's term of effective-
ness.

Abigail Van Bnren and Sidney D. Rosoff

MS SUFFERER ALLOWED TO DIE

A Hartford. Connecticut Superior Court
judge ruled in March that Sandra ?.
Foody. 42, a comatose terminally ill vic-
tim of multiple sclerosis who had been
cared for at home for 24 years before
being hospitalized, could, because of
"narrow and extreme circumstances," be
disconnected from her respirator "with-
out undermining the state’ interest in
the preservation of life.”

Foody’s parents filed the lawsuit to in-
sure that there would be no civil or crim-
inal reprisals against any person or in-
stitutions if their daughter’s life support
system were disconnected.

During the years of home care the
Foodys had spoon-fed. cleaned and
dressed Sandra—tasks she was unable to
do for herself. Mr. Foody was quoted in
the Hartford Courant as saying, "In all
the years we weren't out of the house ten
times™ except to go to church on Sun-
days. The decision to hospitalize Sandra

Proxy Provision Added
PSR Vel B

Provision for the optional appointment of
a proxy to make treatment decisions on
behalf of an incapacitated individual has
been added to the Society's Model Bill.
Although "personalized instructions"
were permitted in the bill as originally
drafted, the Society believes that spell-
ing out the right to designate a proxy
strengthens the bill and enhances the pa-
tient's potential right of self-determina-
tion. The appointment of a proxy is en-
tirely discretionary, and failure to make
such an appointment in no way affects
the authority of the Declaration.

was made only when complete paralysis
made home care no longer possible.

Judge Mary R. Hennessey, in a thought-
ful and humane opinion, found that" with-
drawal of treatment should be ethical-
ly permissible where it no longer offers
hope of benefit to the patient.” She listed
conditions that should be met in future
cases: permanent and irreversible illness
and no reasonable probability that the
patient will ever return to a cognitive
state: agreement of the attending physi-
cian and at least two others: and the
good-faith wish of the family to exercise
through substitute decision-making the
patient's right to discontinue artificial
life support systems.

No Appeal Sought

Although Connecticut attorney general
Joseph I. Lieberman felt that the state
had an interest in arguing for Sandra
Foody's life, he decided not to appeal,
saying, "l do not want to extend any
further the suffering of the Foody fam-
ily or delay what now appears to be
inevitable.”

k Ina 1981 case, Angela Garvais had peti-
I tioned the same court on behalf of her

23-vear-old sister, Melanie Bacchiochi.
who went into a coma after suffering car-
diac and respiratory arrest while having
her wisdom teeth removed. Although she
was diagnosed as brain dead, it took
more than a month before the court ruled
that respirator support could be stopped.

Isn’t It Enough?

In commenting on the Foodys’ sad vic-
tory, Garvais deplored the public airing
of situations that should remain private.
"What happened to my sister was a hor-
rible thing. | hoped the next person
wouldn't have to go through this. Isn't it
enough already?"



