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cate the public interest in the enforce­
ment of the criminal law while at the 
same time safeguarding the rights of the 
individual defendant. The public interest 
in the accuracy and justice of criminal 
results is greater than the concern for 
judicial economy professed in civil cases 
and we are thus inclined to reject, at 
least as a general matter, a rule that 
would spread the effect of an erroneous 
acquittal to all those who participated in 
a particular criminal transaction. To 
plead crowded dockets as an excuse for 
not trying crimi’.al defendants is in our 
view neither the best interests of the 
courts, nor the public.

447 U.S. at 25, 100 S.Ct. at 2008, 64 L.Ed.2d 
at 701 (quoting United S ta tes v. Standefer, 
610 F.2d 1076, 1093 (3d Cir.lP79».

[11] With the court of appeals, we are 
persuaded by the reasoning in Standefer. 
As the court of appeals noted, ‘‘there is no 
question of harassment by successive pros­
ecutions of one who is tried but once, 
though a co-defendant might earlier have 
been tried.” 636 P.2d at 626; compare 
People v. Taylor, 12 Cal.3d 686, 527 P.2d 
622, 527 P.2d 622, 628 (Cal.1974). Nor are 
we swayed by the fact that Kott might be 
convicted in the face of Bonneville’s earlier 
acquittal; that possibility merely recog­
nizes "the simple, if discomforting, reality 
that ‘different juries may reach different 
results under any criminal statute. That is 
one of the consequences we accept under 
our jury system.' ” Standefer, 447 U.S. at 
25, 100 S.Ct. at 2008, 64 L.Ed.2d at 701 
(quoting Roth v. United States, 354 U.S. 
476, 492 n. 30, 77 S.Ct. 1304, 1313 n. 30, 1 
L.Ed.2d 1498, 1511 n. 30 (1957)). Finally, 
like the court of appeals we believe that the

10. Most jurisd ic tions re ta in  the requirem ent of 
m utuality in the crim inal area. See State  v. 
J im inez  130 Ariz. 138, 634 P.2d 950 (1981); 
State  i'. Wilson, 236 Iowa 429, 19 N.\V.2d 232 
(1945); Com m onwealth  v. Scala, 8 Mass.App. 
202, 392 N.E.2d 869 (1979); Larsen »>. State, 93 
Nev. 397, 566 P.2d 413 (1977); People v. Felton, 
95 Misc.2d 960, 408 N.Y.S.2d 646 (N.Y.Sup. 
1978); Cleveland Ryan, 106 Ollio App. 110, 
148 N.E.2d 691 (1958). Sec generally, 9 A.L. 
R.3d 203 (1966).

state’s need to have a full and fair adver­
sary proceeding outweighs the interest in 
promoting judicial economy by minimizing 
repetitive litigation. Accordingly, we af­
firm the court of appeals and hold that 
collateral estoppel did not preclude the 
state from relitigating whether in fact an 
assault occurred.10

III. Double Jeopardy
[12] Kott argues that remanding this 

case for trial would contravene the state 
and federal prohibition against twice sub­
jecting a criminal defendant to jeopardy. 
We disagree.

As the court of appeals noted in this 
case, ”[h]ere the trial judge neither heard 
all of the evidence against respondent nor 
concluded that a reasonable jury could not 
find him guilty beyond a reasonable doubt 
based upon that evidence. Rather, iie con­
cluded that a judgment of acquittal previ­
ously entered in favor of a codefendant 
barred trial of [Kott] under the doctrine of 
c /(lateral estoppel.” S ta te  v. Kott, 636 
P.2d 622, 623-24 (Alaska App.1981). The 
jury had not been empaneled and sworn, 
and there is no indication that the defend­
ant had waived his right to a jury trial. At 
no time, therefore, was Kott subjected to 
the risk of conviction, and consequently 
jeopardy did not attach. It is immaterial 
that the trial judge reviewed the court file 
and the evidence presented against Kott in 
the original action against Bonneville. The 
fact is that at no time prior to the swearing 
of the jury could the defendant have been 
subjected to the “risk of a determination of 
guilt, . . .  and neither an appeal nor further 
prosecution constitutes double jeopardy." 
Sec Scrfass v. U nited States, 420 U.S. 377,

Having determ ined that die stale was barred  
by :ollatcral estoppel from  relitigating the issue 
of w hether an assault oct irrcd, the trial court 
dism issed Count II of th_ com plaint charging 
Kott with unlaw fully destroying evidence "con­
cerning com m ission of the crim e of assault and 
battery." There being no crime, reasoned the 
trial court, there could be no destruction of 
evidence o f a crim e. Inasm uch as the court 
erred in applying nonm utual collateral estoppel, 
however, it necessarily erred in dism issing the 
destruction of evidence count.
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391-92, 95 S.Ct. 1055, 1064-65, 43 L.Ed.2d 
265, 276 (1975).

The decision of the Court of Appeals is 
AFFIRMED.

MOORE, J., not participating. 

MATTHEWS, Justice, concurring.
I agree with parts II and III of the 

majority opinion which concern collateral 
estoppel and double jeopardy, respectively. 
With respect to part I of the opinion, I 
concur ir the result only.

The statute defining the jurisdiction of 
the court of appeals, AS 22.07.020, was 
passed by the Alaska State Legislature in 
1980. The language in question in this 
case is that of subsection (d)(2 ): 

the State has no right of appeal in crimi­
nal cases except to test the sufficiency of
the indictment or information___

This language was taken, without substan­
tial change, from former AS 22.05.010 
defining the jurisdiction of the Supreme 
Court; 1 and from AS 22.10.020(a) defining 
the appellate jurisdiction of the superior 
court.2 The relevant language of these 
two statutes was first enacted by the Alas­
ka State Legislature at the advent of state­
hood, ch. 50, §§ 1, 17, SIA  1959, and has 
continued without change. Because there 
is no legislative history to the contrary, and 
because nearly identical language was 
used, the legislature clearly intended that 
the language used in AS 22.07.020(d)(2) 
would mean what the language used in 
former AS 22.05.010 and AS 22.10.020(a) 
had meant. Any other conclusion would 
border on the preposterous. If the legisla­
ture had intended a different meaning it 
would not have merely copied the phraseol­
ogy of the earlier statutes.

The question becomes what the former 
statutes meant. There are two levels of 
inquiry. The first pertains to the historical 
purpose of statutes of this type. The sec­
ond pertains to what these statutes had

I. F orm er AS 22.05.010 provided in relevant 
part; "the Stale shall have no right of appeal in 
crim inal cases, except to test the sufficiency of 
the indictm ent o r  inform ation."

been construed to meat, prior to enactment 
of AS 22.07.020(d)(2).

The general rule at common law was 
that the State could not appeal in a criminal 
case. In United S ta tes v. Sanges, 144 U.S. 
310, 12 S.Ct. 609, 36 L.Ed. 445 (1892), th. 
court, after making an exhaustive review 
of State authorities, summed up the pre­
vailing view as follows:

But the decisions above cited conclusive­
ly show that under the common law, as 
generally understood and administered in 
the United States, and in the absence of 
any statute expressly giving the right to 
the State, a writ of error cannot be sued 
out in a criminal case after a final judg­
ment in favor of the defendant, whether 
that judgment has been rendered upon a 
verdict of acquittal, or upon a determina­
tion by the court of an issue of law. In 
either case, the defendant, having been 
once put upon his trial and discharged by 
the court, is not again to be vexed for the 
same cause, unless the legislature, acting 
within ics constitutional authority, has 
made express provision for a review of 
the judgment at the insistence of the 
government.

Id. at 318, 12 S.Ct. at 612, 36 L.Ed. at 
448-449. The court made it plain that this 
rule was generally based on common law 
grounds rather than constitutional double 
jeopardy:

In. a few states, decisions denying a 
writ of error to the State after judgment 
for the defendant on a verdict of acquit­
tal have proceeded upon the ground that 
to grant it would be to put him twice in 
jeopardy, in violation of a constitutional 
provision.

But the courts of many states, includ­
ing some of the great authority, have 
denied, upon broader grounds, the right 
of the State to bring a writ of error in 
any criminal case whatever, even when 
the discharge of the defendant was upon 
the decision of an issue of law by the

2. AS 22.10.020(a) provides in relevant part: 
"[t]he Slate has no right to appeal in crim inal 
cases, except to test the sufficiency of an  indict­
ment o r in fo rm a tio n ... ."
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court, as 011 demurrer to the indictment, 
motion to quash, special verdict, or mo­
tion in arrest of judgment.

Id. at 313, 12 S.Ct. at 610, 36 L.Ed. at 447 
(citations omitted).

Tlit purpose of statutes like AS 22.05.010 
was not to constrict the right of the prose­
cution to appeal, for th?t was the preexist­
ing common law rule, but to provide an 
exception to the common law rule and al­
low the prosecution to appeal. This is dis­
cussed at length in both the majority opin­
ion and the dissenting opinion of Mr. Jus­
tice White in U nited S ta tes v. Sisson, 39!) 
U.S. 267, 293-307, 335-349, 90 S.Ct. 2117, 
2131-2138, 2153-2160, 26 L.Ed.2d 608, 626- 
634, 649-657 (1970). Therefore, from an 
historical perspective, the purpose of the 
statutory language is to permit the State to 
appeal in the circumstances described in 
the statute.

In S ta te  v. Shelton, 368 P.2d 817 (Alaska 
1962) this court gave a broad reading to the 
language of AS 22.05.010 permitting the 
State to appeal to test the sufficiency of an 
indictment. In Shelton  the indictment had 
been dismissed on the grounds that it was 
based on perjured testimony. As in the 
present case, there was nothing wrong 
with the form of the indictment. The trial 
court simply concluded that a substantive 
legal doctrine required dismissal. We re­
jected the view that the statutory term 
“sufficiency” related only to the form of 
the indictment and held the StafQ could 
raise on appeal the validity of the ladonale 
underlying dismissal of the case. In so 
holding we stated that "sufficiency": 

denotes the concept ji adequacy and 
adaptation to a desired end. An indict­
ment has a purpose—to require a defend­
ant to stand trial for a criminal offense 
with which he is charged. If it is not 
adequate to answer the purpose for 
which it is intended, then it is insuffi­
cient, regardless of the fact that it may 
meet all the formal statutory requisites 
and have all the appearances of validity. 
When an indictment is dismissed fo r  a n y  
reason, the question of its sufficiency

may create an issue, and this court has 
the power of review.

Id. at 820 (empluisis added). This language 
can only be reasonably read to mean that 
former AS 22.05.010(a) permitted the State 
to appeal any dismissal of an indictment or 
information. Until today, so far as I am 
aware, this interpretation of Shelton  has 
never been questioned.

The rule of interpretation which governs 
this case is as follows:

Where a statute has received a contem­
poraneous and practical interpretation 
and the statute ar interpreted is reen­
acted, the practical interpretation is ac­
corded greater weight than it ordinarily 
receives, and is regarded as presumptive­
ly the correct interpretation of the law. 
Because court decisions are readily ac­
cessible to public view, the rule has spe­
cial force when the former construction 
was made by the judiciary. Thus where 
the legislature adopts a legislative ex­
pression which has received judicial inter­
pretation, such interpretation will be pri- 
ma facie evidence of the legislative in­
tent.

2A C. Sands, Sutherland Statutory Con­
struction § 49.09, at 256 (4th ed. 1973). 
Thus, because the legislature reenacted the 
language formerly contained in AS 22.05.- 
010 permitting the State to appeal to test 
the sufficiency of an indictment, it logically 
can be presumed that the legislature in­
tended the reenacted language to mean 
what this court had formerly said it meant. 
That meaning is, as we have seen, that the 
State may appeal “[wjhen an indictment is
dismissed for any reason ___" Shelton,
368 P.2d at 820. Of course, such a grant 
of power is limited by constitutional dc , de 
jeopardy. However, it is not necessary to 
express in statutory terms this limitation. 
To do so would be superfluous. Because 
this interpretation is not different from 
that given AS 22.07.020(d)(2) by the court 
of appeals in S ta te  v. Michel, 634 P.2d 383 
(Alaska App.1981) which was in turn relied 
upon by that court in the present case, I 
would affirm the court of appeals' interpre­
tation.
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The conclusion of the majority opinion 
that the State may not appeal but it may 
take a petition for review was explicitly 
rejected in S ta te  v. Keep, 397 P.2d 973 
(Alaska 1965). In Keep, the complaint was 
dismissed after trial began and the State 
challenged the dismissal by a petition for 
review. We held that because the state 
could not appeal from the final judgment it 
could not take a petition for review. Doing 
so would permit “the state to accomplish 
indirectly what it is prohibited from doing 
by statute." Id. at 975.

The logic of this holding seems correct 
and it is not directly attacked by today’s 
majority opinion. Instead the majority 
holds that we implicitly overruled Keep in 
S ta te  v. Browder, 486 P.2d 925 (Alaska 
1971). I think very few reasonable people 
reading Browder would conclude that Keep 
was intended to be overruled. Keep, as 
will be recalled, involved an acquittal after 
trial had begun. Browder involved a con­
viction at the trial level, an appeal by the 
defendant to the superior court acting as 
an intermediate appellate court, a reversal 
and remand by the superior court, and a 
petition for review by the state from the 
order of the superior court to this court. 
We held that we had jurisdiction to enter­
tain the petition and distinguished Keep on 
the grounds that a final judgment of ac­
quittal was involved in Keep, but not in 
Browder. We took pains in Browder to 
limit our holding to petitions taken from "a
non-final order or decision ” Id. 486
P.2d at 931. We have in two separate 
cases cited Keep and Browder together, 
S ta te  v. Gibson, 543 P.2d 406, 408 n. 3, 
(Alaska 1975); S ta te  v. M arathon Oil Co., 
528 P.2d 293, 295 n. 6 , (Alaska 1974), and, 
until today, wo have never suggested that 
Brow der is in any way inconsistent with 
Keep.

I also take issue with the majority’s rea­
soning in two further respects. First, the 
majority states that when the legislature

3. Further, superfluity in the sense of statutory 
repetition of a constitutional prohibition is su re­
ly one of the m ost m inor of sins o f a  legislative 
draftsm an. For example, the federal statute, 18 
U.S.C. § 3731 (as am ended 1971), cited by the

enacted AS 22.07.020(d)(2) in 1980 it had an 
analogous federal statute before it. This 
statement is wrong except in the rather 
meaningless sense that the legislature had 
the federal statute available for reference. 
The legislature also could have looked at a 
statute of any other state concerning the 
prosecution's right to appeal, but there is 
no evidence that it did, just as there is no 
evidence that the legislature actually con­
sidered the federal statute. What the leg­
islature clearly did was to consider the 
Alaska statutes which had been :n' arc .ad 
by this court and from whbh tl ’^e
of AS 22.07.020(d)(2) was copied.

Second, the majority opines that f 
struction of AS 22.07.020(d)(2) given cne 
court of appeals would render that subsec­
tion superfluous as no more than a restate­
ment of the constitutional prohibition 
against double jeopardy. However, as we 
have established, from an historical per­
spective this statement is wrong. The pur­
pose of statutes like that involved here was 
to allow the state to appeal. Without an 
express statutory grant of the right to 
appeal, the traditional view has been that 
the State may not appeal in a criminal 
case.3

In summary, the decision of the court of 
appeals in this case and in Michel is con­
sistent with the historical purpose of the 
statute in question; is consistent with Shel­
ton  and Keep; and is consistent with the 
rule that when a legislature copies lan­
guage which has been judicially interpret­
ed, that interpretation is presumed to be 
what the legislature intended. By con­
trast, the reasoning of the majority opinion 
is in conflict with the historical purpose of 
the language in question; is inconsistent 
with Shelton; requires that the holding of 
Keep be overruled; fails to deal with the 
holding of Keep on its own merits, but 
takes the unjustified position that Keep has 
already been overruled; and ignores the

m ajority as a model, ( a t  ) is guilty of super­
fluity. . .  no  appeal shall lie when the double
jeopardy clause o f the United Slates Constitu­
tion prohibits fu rther prosecution."]
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rule of construction that 
guage carries with it the meaning imparted 
by prior published judicial decisions. For 
these reasons I agree with the court of 
appeals and disagree with the majority 
opinion.

HARRIS v. STATE Alaska 3 9 7
Cllc as  678 P-2d 397 (Alaska App. I9S4)

reenacted lan- tion; and (9) eight-year sentence with five 
years suspended was not excessive.

Conviction and sentences affirmed.

(O  |«IYNUN«USY$11M>

Malcolm Scott HARRIS, Appellant, 

v.

STATE o f Alaska, Appellee.

No. G580.

Court of Appeals of Alaska.

Feb. 24, 1984.

Defendant was convicted in the Superi­
or Court, Third Judicial District, Anchor­
age, J. Justin Ripley and Victor D. Carlson, 
JJ., of theft in second degree and forgery 
in second degree, and defendant appealed. 
The Court of Appeals, Coats, J., held that:
(1) even if three grand jurors were selected 
from beyond 50-mile radius of Anchorage 
courthouse, error did not require dismissal 
of indictment; (2) defendant’s confession 
was voluntary; (3) defendant voluntarily 
gave handwriting sample to police, was ad­
equately warned of consequences, and was 
informed of his right to counsel; (4) State 
established sufficient foundation to admit 
testimony of bank official concerning 
stamp marks on stolen traveler's checks;
(5) failure to indicate to jury that they had 
to find traveler’s checks were stolen in 
order to convict defendant of theft by re­
ceiving was not reversible error; (6 ) of­
fense of receiving stolen traveler’s checks 
and offense of forging those same checks 
could be separated for purposes of sentenc­
ing; (7) defendant was not unfairly denied 
right to cross-examine author of presen­
tence report; (8) trial court did not err in 
requiring defendant to pay §7,000 restitu-

Singleton, J., filed opinion concurring 
in part and dissenting in part.

1. Indictment and Information ©=10.1(2 )
Even if three grand jurors were select­

ed from beyond 50-mile radius of Anchor­
age courthouse as required by Rules of 
Criminal Procedure, error did not require 
dismissal of indictment, where there was 
no showing there was any systematic ex­
clusion of any class or group of grand jury 
or that defendant was prejudiced in any 
conceivable way. Rules Crim.Proc., Rule 
6 (c)(1).

2. Criminal Law 0=412(4)
Suppression per se of unrecorded 

statements of defendant, where recording 
was feasible, is not required even though 
defendant alleges other facts which, if 
true, would entitle him to have statement 
suppressed.

3. Criminal Law <3=414
State has burden of showing that de­

fendant was given M iranda  warning, 
waived his M iranda  rights and made vol­
untary statements. U.S.C.A. Const. 
Amend. 5.

4. Criminal Law ©=1139
In deciding whether confession is vol­

untary, Court of Appeals undertakes inde­
pendent review of record.

5. Criminal Law <3=41-1
Prosecution must prove that defend­

ant's statement is voluntary by preponder­
ance of evidence.

6 . Criminal Law ^520(2)
Police conduct in urging defendant to 

tell truth and telling him that if he did 
cooperate by telling truth they would help 
him by bringing his cooperation to atten­
tion of prosecuting authorities is not im­
proper as long as, under totality of circum­
stances, defendant’s confession is volun­
tary.
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18 § 3692
Note 4
ing out o f violation o f injunction issued pursuant 
lo lection 160 o f Title 29 in a c u e  involving an 
unfair labor practice. In re Union National tie 
Trabajadorea, C A. Puerto Rico 1974, 502 F 2 d  
111.

5.   Right lo ju ry  trial
District court, which stated that it would not 

impose a sentence in eacess o f sin months, (.roper- 
ly denied the jury  trial mcuon of defendants, 
Professional Air Traffic Controllers Organisation 
officers who were charged with criminal contempt 
for failing to honor temporary restraining orders. 
U.S v. Martinez, C .A .U .I982 , 686 F.2d 334.

This section giving an accused a right to a 
speedy and public trial hy an im panial jury in all 
cases o f contempt arising under laws o f United 
States governing issuance of injunction or restrain­
ing orders in any case involving or growing out of 
a labor dispute do not apply to contempt proceed­
ings to enforce injunctions issued under section 
MI ct seq. of Title 29. Pabst Brewing Co. v. 
Brewery Workers Local Union No. 77, A FL - 
CIO, C.A.III.1977, 555 F.2d 146.

Failure to at least accord defendants statutory 
right lo "dem and" trial by jury in criminal con­
tempt proce-ding violated due process. Rich­
mond Black Police Officers Ass'n v. C ity of Rich­
mond. Va.. C.A.Va.1977, 54S F.2d 123.

Writ of mandamus requiring jury  trial in crimi­
nal contempt proceedings instituted by National 
Labor Relations Board was recalled, following 
United Stales Supreme Court decision that jury 
trials were not required in such cases, since with­
drawal o f mandate would not substantially preju­
dice rights o f the union defendants and although 
defendants had spent considerable time and effort 
preparing for their challenge lo ju ry  selection 
procedure there was no vested interest in bringing 
such challenge in inslant case and such work, 
which had been done by public interest legsl 
group, presumably would be available in other 
casts. In rc Union National de Trobjjadorcs, 
C .A .I. 1975, 527 F.2d 602.

CRIMES AND CRIMINAL PROCEDURE 84

Business agent for union local did nut have 
constitutional or statutory igh t to jury  trial on 
charge of contempl for viola..on o f a "Boyi M ar­
kets" temporary restraining order which enjoined 
the local and its officers, agents, members, and all 
persons ill active concert and participation with 
them from in any manner engaging in a stnke, 
work stoppage o r picketing against employer. 
U.S. v. Panin. C.A.La.1975, 524 F.2d 9»2. certio­
rari denied «6 S.Ct. 1493. 425 U.S. 904, 47 
L.Ed.2d 753.

Under this section providing that an accused is 
entitled to a jury tnal in all cases o f contempt 
arising under laws o f the United Stales governing 
issuance of injunctions in any case involving or 
growing out of a labor dispute, union and officers 
cited for contempt anting  out o f their alleged 
violation o f court o rd rr enjoining union from 
sinking u .thout complying with notice and wait­
ing requirements of section . of Title 29, were 
entitled to jury trial. In re Union National de 
Trabjjndcres, C.A. Puerto Rico 1974, 502 F.2d 
113.

Section 160 of Title 29 stating that in granting 
or enforcing injunctive relief requested by Nation­
al Labor Relations Board in connection with al­
leged unfair labor practice the junsdiciion o f court 
sitting in equity shall not'he limited by Norris-La- 
Guardia Act, section 101 et seq. o f  Title 29, does 
not insulate criminal contempt proceedings fol­
lowing issuance o f Board-requested injunction 
from requirement of jury  trial under this section 
giving an accused right to jury  in all cases of 
contempt arising under laws o f U nited States gov­
erning issuance o f injunctions in a case involving a 
labor dispute. Id.

A ir tralfic controller’s charged with contempt 
in violating preliminary injunction requiring them 
to refrain from concerted effort directed to work 
slow down or stoppage and to notify their supervi­
sor o f their medical and physical condition with 
supporting medical data were not entitled to jury 
trial. U.S. v, Robinson, C.A. Alaska 1971, 449 
F.2d 925.

CHAPTER 235-A PPEA L  

§ 3731. A ppeal by U nited S ta te s

In a crim inal case an appeal by the  U nited S ta te s  shall lie to a  co u rt o f appeals 
from  a decision, judgm ent, o r  o rder o f u d istric t cou rt dism issing an indictm ent or 
inform ation as to any one o r m ore counts, excep t th a t no appeal shall lie where the 
double jeopardy  clause o f th e  U nited S ta tes 'C o n stitu tio n  prohibits f u r th e ’ prosecu­
tion.

An appeal by the  United S ta le s  shall lie to  a  c o u rt o f appeals from a  decision or 
o rder o f a  d istric t courts su p p ress in g  or excluding evidence o r requ iring  th 3 re tu rn  
o f seized p roperty  in a  crim inal proceeding, no t m ade a f te r  the  de fen d an t ;ias been 
p u t in jeopardy and before  the  verd ic t o r  finding on an indictm ent o r inform ation, if 
the  Unitec S ta tes a tto rn ey  certifies to the d is tric t cou rt th a t  the  appeal is no t taken 
fo r purpose of delay and th a t  the evidence is a  su b stan tia l p roof o f a  fa c t m ateria l in 
the proceeding.

The appeal in all such cases shall be taken  within th ir ty  days a f te r  the  decision, 
ju d gm en t o r  o rder has been rendered and shall be diligently prosecuted.

Pending the  prosecution and determ ination  of the aojieal in the fo regoing  instanc­
es, the d e fen d an t shall be re leased  in accordance w ith chap ter 207 o f this title.
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Business agent for union local did nol have 
constitutional or statutory right to jury inal on 
charge of contempt for violation o f j  "Boys M ar­
kets" temporary restraining order which enjoined 
the local and its officers, agents, members, and all 
persons in active concert and participation with 
them from in any manner engaging tn a strike, 
work stoppage o r picketing against employer. 
U.S. *. Panin, C.A.La.1975. 524 F.2d 992. certio­
rari denied 96 S.Ct. 1493. 425 U.S. 9lH, 47 
L E d .2d  753.

Under this section providing that an accused is 
enlilled to a jury inal in all cases o f contempt 
arising under laws o f the United Stales governing 
issuance o f injunctions in any case involving or 
growing out o f a labor dispute, union and officers 
cited for contempt arising out o f (heir alleged 

. violation o f court order enjoining union from 
striking without com f'ving with notice and wait­
ing requirements o f section 160 o f Title 29. were 
entitled lo  jury trial. In re Union Nncionol de 
Trabajadores. C A . Puerto Rico 1974, 502 F.2d 
113.

Section 160 of Title 29 staling that in granting 
o r enforcing injunctive relief requested by Nation­
al Labor Relations Board in connection with a l­
leged unfair labor practice the jurisdiction of court 
sitting to equity shall not be limited by Norris-La- 
Guardia Act, section 101 et seq. of Title 29, does 
not insulate criminal contempt proceedings fol­
lowing issuance o f Board-requeslcd injunction 
from requirement o f jury trial under this section 
giving an accused right to jury in all cases of 
conlempt arising under laws o f United States gov­
erning issuance of injunctions in a case involving a 
labor dispute. Id.

Air traffic controller's charged wilh contempt 
in violating preliminary injunction requiring them 
to refrain from concerted effort directed to work 
slow dow n o r stoppage and to notify their supervi­
sor o f their medical and physicel condition wilh 
supporting medical data were not entitled to jury  
trial. U.S. v. Robinson, C.A. Alaska 1971, 449 
F.2d 925.

55—APPEAL

ited S u ites shall lie to a  co u rt o f appeals 
d istric t cou rt dism issing an  indictm ent o r 
except th a t  no appeal shall lie w here the 

as Constitution prohibits fu r th e r  prosecu-

• to a court of appeals from  a  decision or 
xcluding evidence o r requ iring  th e  re tu rn  

not made a f te r  the de fen d an t has been 
inding on an indictm ent o r  inform ation, if  
d istric t cou rt th a t  the  appeal is no t taken  
is a  substan tia l p roof o f a  fa c t m ateria l in

ken within th irty  days a f te r  the decision, 
shall be  diligently p rosecuted .

on o f the  appeal in th e  fo regoing  instanc- 
•cordance with ch ap te r  207 o f th is title .

1 8  § 3 7 3 1
Note 1

The provisions of thus section shall be liberally construed to effectuate its pur­
poses.
(As amended Jan. 2. lffri, Puh.L 9 1 -6 "  '  He lit, § 14(a), 84 Slat. 1890.)

1971 Amendment. Fust par. Pub.L. 91-644. 
I  14(a)(1), enacted provision for appeal to a 
court of appeals from decision, judgment, o r order 
o f district court dismissing an indictment o r infor­
mation as to any one or more counts, e.icepl that 
no appeal shell lie where double jeopardy prohib­
its further prosecution.

Second par. Hub L. 91-644. § 14(a)(1), enaclcd 
provision for appeal to a court o f appeals from 
decision or order o f district court suppressing or 
excluding evidence or requiring the return of 
seized property in a criminal proceeding, not 
made alter the defendant has been put in jeopardy 
and before the verdict o r finding on an indictment 
or information, if  the United States attorney certi­
fies to the district court that the appeal is not 
token for purpose o r delay and that the evidence is 
a substantial proof of a f a -  material in the pro­
ceeding.

Such first and second pars, superseded former 
first eight pars. Pars, one through four hod 
provided for appeal from district courts to  Su­
preme Court from decision o r judgm ent setting 
aside, or dismissing any indictment or informa­
tion, o r any count thereof and from decision
arresting judgm ent o f conviction for insufficiency 
of indictment or information, where such decision 
or judgment was based upon invalidity o r con­
struction of the statute upon which the indictment 
or information was founded and for an  appeal 
from decision o r judgment sustaining a motion in 
bar, where defendant had not been put in jeopar­
dy. Pars, five through eight provided for appeal 
from district courts to a court of appeals where 
there were no provisions for direct appeal lo 
Supreme Court from decision or judgment setting 

y: aside, or dismissing any indictment o r inform i-
- tion, o r any count thereof and from decision

attesting a judgm ent o f conviction, and from an 
order, granting a motion for te lun i o f seized 
property o r a motion to suppress evidence, made 
before trial of u person charged wilh violalion o r a 
Federal law, if the United States attorney certified 
to the judge who granted the motion that the 
appeal was not taken for purpose o f delay and 

S? that the evidence was a substantial proof o f  the 
charge pending against the defendant.

Third par. Pub.L. 91-644. § 14(a)(2), aulhoriz- 
'X ed within third par., formerly ninth, an appeal 

within thirty days after order has been rendered.
' Fourth par. Pub.L 91-644. £ 14(a), in revising 

v .j the provisions, had the effect o f designating for- 
'  «ter tenth par. os fourth par.
?;•1 Fifth par. Pub.L. 91-644, § 14(a)(3). substitut- 

v j  ed  as a fifth par. provision for liberal construction 
Bxr’Of this section for prior eleventh par. provision 
IV. respecting remand o f case by Supreme Court to 
‘Jit court o f appeal- that should have been taken to 
' j. sucb court and treatm ent o f the court's  jurisdic- 

■j bon lo hear and determine the case as if the 
‘appeal were so taken in the first instance and for 

P  Prior twelfth par. provision respecting certification 
&  case to  Supreme Court that should have been 
tticn  directly lo such Court and treatment o f the 

•T* Ccwn's jurisdiction to  hear and determine the case 
[ ** if the appeal were taken directly to such C b u rt

Savings Provision. Section 14(b) o f Pub.L. 
91-644 provided lhal: "The amendments made by 
this section (to this section] shall not ipply wilh 
respect to any criminal case begun in any district 
court before the effective date o f this section (Jan. 
2, 1971] *

Legislative H istory. For legislative history and 
purpose o f Pub.L. 91-644, see 197(1 U.S. Code 
Cong, and Adm. News, p: 5804.
Federal Practice and Procedure

Appellate review
Arrest o f judgm ent, see W right: Criminal 2d 

§ 574.
Criminal contempt proceedings, see Wright: 

Criminal 2d § 715.
Decision setting aside o r  dismissing indict­

ment o r information, see W right: Criminal 
2d § 191.

Dismissal for unnecessary delay, see Wright: 
Criminal 2d § 814.

Motion for judgment o f acquittal, see Wright: 
Criminal 2d § 4&9.

Search and seizure, see Wright: Criminal 2d 
§ 678.

G overnment's right to  appeal, see Wright: 
Criminal 2d § 874.

M andatory re lease 'o f defendant on his own 
recognizance upon dismissal o f indictment, arrest 
of judgment nnd appeal by government, set 
Wright: Criminal 2d § 767.

Review of federal courts, see Wright, Miller & 
Cooper: Jurisdiction § 4034 et seq.

W rit applications, see W right, Miller. Cooper & 
G rcsm an : Jurisdiction §§ 3932, 3634.

Notes of Decisions 
Decision or Judgment 

Acquittal 34a 
Double Jeopardy 89 
Exclusion of evidence 31b 
Exclusion of witnesses 31a 
Instructions 55 
M andamus 33a
M otion to  correct sentence S4a 
New trial, order grantin'- 47« 
O rder reducing sentence 54 
Pnrolc terras 53 
Quashing o r subpoena 90 
Stales and territories, cppeab b7 9 
Suppression of evidence 

Generally 51 
Time of ruling 5!a 

W rit of e rror 52

I, (Constitutionality
Where there w js  'a  general finding o f  guilt 

rendered by court in a  bench trial, and thereafter 
district court granted defendant's motion to  sup­
press, double jeopardy did not bar an appeal by 
the government. U.S. v. Rose, 1976, 97 S.Cl. 26, 
429 U.S. 5, 50 LE<1.2d 5.

Where district court, following a nonjury trial, 
found defendant guilty o f charge o f possessing 
marijuana with tutent to distribute and thereafter
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C S S B  101 (Judiciary)

Ameno'Tient. #1 
By R o d e y

D e l e t e  l i ne s 15 - 17 and  insert:

"in th e p r o c e s s i n g  of  f i n g e r p r i n t s  o f  a p p l i c a n t s  s e e k i n g  
a d m i s s i o n  to the A l a s k a  B a r  A s s o c i a t i o n  an d  s ha ll  r e l e a s e  
the r e s u l t i n g  i n f o r m a t i o n  to the  A s s o c i a t i o n . "
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Oi jLginal sp on s or : J u d i c i a r y  C o m m i t t e e

IN T H E  S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 101 (Ju di ci ar y)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A T A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  to c h a r a c t e r  i n v e s t i g a t i o n  an d

f i n g e r p r i n t i n g  of  a p p l i c a n t s  to t h e  A l a s k a  B a r  A s s o­

cia ti on ; a n d  a m e n d i n g  R u l e  3, s e c t i o n  2 a n d  R u l e  5, 

s e c t i o n  1(b) o f  th e R u l e s  of  the  A l a s k a  B a r  A s s o­

c i a t i o n . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T E E  S T A T E  O F  A LA SK A:

* S e c t i o n  1. A S  0 8. 08  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 0 8 . 0 8 . 1 3 6 .  A S S I S T A N C E  F R O M  LAV) E N F O R C E M E N T  O F F I C E R S .  S t a t e  

a n d  l o c a l  l a w  e n f o r c e m e n t  o f f i c e r s  s h a l l  a s s i s t  the B o a r d  o f  G o v e r n o r s  

in a n  i n v e s t i g a t i o n  in t o th e c o n d u c t  o f  m e m b e r s  of  th e b a r  a n d  into 

the c h a r a c t e r  a n d  f i t n e s s  o f  an  a p p l i c a n t  fo r  a d m i s s i o n  or r e i n s t a t e­

m e n t  to the bar.

Sec. 0 8 . 0 8 . 1 3 7 .  F I N G E R P R I N T S .  T h e  B o a r d  of  G o v e r n o r s  s ha ll  

r e q u i r e  an  a p p l i c a n t  f o r  a d m i s s i o n  to b e  f i n g e r p r i n t e d .  T h e  f i n g e r­

p r i n t s  s h a l l  b e  u s e d  to d e t e r m i n e  w h e t h e r  the a p p l i c a n t  h a s  a r e c o r d  

of c r i m i n a l  c o n v i c t i o n s  in this  s t a t e  or  a n o t h e r  j u r i s d i c t i o n .  Th e 

B o a r d  of G o v e r n o r s  m a y  u s e  th e i n f o r m a t i o n  o b t a i n e d  f r o m  the f i n g e r­

p r i n t i n g  o n l y  in its o f f i c i a l  d e t e r m i n a t i o n  of t h e c h a r a c t e r  an d 

f i t n e s s  o f  th e a p p l i c a n t  f o r  a d m i s s i o n  to the  A l a s k a  B a r  A s s o c i a t i o n .

* Sec. 2. AS  0 8 . 0 8 . 1 3 7 ,  e n a c t e d  b y  sec. 1 o f this Act,  h a s  the ef fe c t  

of  a m e n d i n g  s e c t i o n  2 of R u l e  3 a n d  s e c t i o n  1(b) of  R u l e  5 of  th e R u l e s  of 

the  A l a s k a  B a r  A s s o c i a t i o n  b y  r e q u i r i n g  a p p l i c a n t s  for a d m i s s i o n  to the b a r  

to s u b m i t  to f i n g e r p r i n t s .

* Sec. 3. A S  08.08. 137, e n a c t e d  b y  sec. 1 o f this Act, a p p l i e s  to

- 1“ C S S B  1 0 1 (Jud)
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g e n e r a l  a p p l i c a n t s  fo r  a d m i s s i o n  w h o  t a k e  a b a r  e x a m i n a t i o n  a f t e r  J u l y  31, 

1985, a n d  to a t t o r n e y  a p p l i c a n t s  w h o  m o v e  fo r a d m i s s i o n  a f t e r  th e  e f f e c t i v e  

d a t e  o f this Act.

CSSB 1 0 1 (Jud) -2- .
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T h e  H o n o r a b l e  P a t r i c k  Rodey, Chair 
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9811 

D e a r  S e n a t o r  Rodey:

T h e  A l a s k a  Bar A s s o c i a t i o n  w o u l d  like to ask yo u r  a s s i s t a n c e  
in the e n a c t m e n t  of l e g i s l a t i o n  r e l a t i n g  to the c h a r a c t e r  
i n v e s t i g a t i o n  of a p p l i c a n t s  s e e k i n g  a d m i s s i o n  to the Bar. 
S p e c i f i c a l l y ,  we are s e e k i n g  e n a c t m e n t  of l e g i s l a t i o n  that w o u l d  
a l l o w  the A l a s k a  Bar A s s o c i a t i o n  to u t i l i z e  the s e r v i c e s  of the 
F e d e r a l  B u r e a u  of I n v e s t i g a t i o n  (FBI) in p r o c e s s i n g  the 
f i n g e r p r i n t  c a r d s  s u b m i t t e d  by a p p l i c a n t s  for a d m i s s i o n  to the 
Bar. C u r r e n t l y  the c a r d s  are s u b m i t t e d  for p r o c e s s i n g  o n l y  in 
A l a s k a .  T h e  Bar A s s o c i a t i o n  has a p p r o v a l  as a s e c o n d a r y  user of 
AJIS, and the A l a s k a  D e p a r t m e n t  of P u b l i c  S a f e t y  r o u t i n e l y  
p r o v i d e s  us i n f o r m a t i o n  c o n t a i n e d  w i t h i n  A J I S  on a p p l i c a n t s .  In 
m o s t  cases, h o w e v e r ,  this r e f l e c t s  o n l y  a r r e s t s ,  c o n v i c t i o n s ,  
s u s p e n d e d  i m p o s i t i o n  of s e n t e n c e s ,  etc., for i n - s t a t e  
v i o l a t i o n s .

P r i o r  to 1981 the A s s o c i a t i o n ' s  f i n g e r p r i n t  c a r d s  w e r e  a l s o  
p r o c e s s e d  b y  the FBI. F B I  r u l e s  w e r e  s u b s e q u e n t l y  c h a n g e d  to 
r e q u i r e  s t a t u t o r y  a u t h o r i t y  tor the s u b m i s s i o n  of f i n g e r p r i n t  
c a r d s  to the FBI and the d i s s e m i n a t i o n  of i n f o r m a t i o n  by the F B I  
to bar a s s o c i a t i o n s .  T h e r e f o r e ,  I w r i t e  to ask your s u p p o r t  for 
and s p o n s o r s h i p  of su c h  l e g i s l a t i o n .

As y o u  are p r o b a b l y  aware, m a n y  a p p l i c a n t s  s e e k i n g  a d m i s s i o n  
to the A l a s k a  Bar are n o t  r e s i d e n t s  of this s t a t e  and have not 
l i v e d  h e r e  for any s i g n i f i c a n t  p e r i o a  of time p r i o r  to a t t e n d i n g  
l a w  school. In a d d i t i o n ,  e f f e c t i v e  J a n u a r y  1, 1985, the A l a s k a  
S u p r e m e  C o u r t  a p p r o v e d  a m e n d m e n t s  to the Bar R u l e s  w h i c h  a l l o w
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for a d m i s s i o n  w i t h o u t  e x a m i n a t i o n  ( r e c i p r o c i t y ) . T h i s  wi l l  m o s t  
l i k e l y  b r ing m o r e  a p p l i c a n t s  f r o m  other s t a t e s  w h o  ha v e  be e n  o u t  
of s c h o o l  for a l o n g e r  p e r i o d  of time.

H a v i n g  a c c e s s  to F B I  r e c o r d s ,  w h i c h  c o n t a i n  i n f o r m a t i o n  
s u b m i t t e d  by all states, w o u l d  e n h a n c e  our c n a r a c t e r  
i n v e s t i g a t i o n  and b a c k g r o u n d  c h e c k  on bar a p p l i c a n t s ,  and a s s i s t  
us in a d d i n g  a f u r t h e r  l e v e l  of p r o t e c t i o n  to the publ i c .

I ha v e  t a ken the l i b e r t y  of e n c l o s i n g  s u g g e s t e d  l a n g u a g e  for 
s u c h  l e g i s l a t i o n .  As  the a t t a c h e d  c o r r e s p o n a e n c e  ind i c a t e s ,  tne 
FBI has a p p r o v e d  s i m i l a r  l a n g u a g e  in o t her j u r i s d i c t i o n s .

A n y  s u p p o r t  y o u  c o u l d  gi v e  tne A s s o c i a t i o n  in the s u b m i s s i o n  
of a s h o r t  bill for this p u r p o s e  w o u l d  be g r e a t l y  a p p r e c i a t e d .  
T h a n k  you for y o u r  time and c o n s i d e r a t i o n  of this matter.
S h o u l d  you need a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  do not h e s i t a t e  
to c o n t a c t  me.

S i n c e r e l y

A L A S K A  B A R  A S S O C I A T I O N

D e b o r a h  O ' R e g a n  U
A c t i n g  E x e c u t i v e  D i r e c t o r

E n c l o s u r e

cc: M e m b e r s ,  B o a r d  of G o v e r n o r s



A la sk a n  In v e s t ig a t io n s
5750 GLACIER HIGHWAY, A-11 • JUNEAU, ALASKA 90801 • (907) 780-8816

M a r c h  4, 1985

H o n o r a b l e  P a t r i c k  R o d e y  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  99811 

D e a r  S e n a t o r  Rodey:

In r e g a r d s  to S e n a t e  Bi l l  #101, I a m  in f a v o r  w i t h  f i n g e r p r i n t­
ing of a p p l i c a n t s  for a d m i s s i o n  to the A l a s k a  B a r  A s s o c i a t i o n .  
H o w e v e r ,  the p r o c e s s i n g  of f i n g e r p r i n t s  b y  a law e n f o r c e m e n t  o f f i c e r  
is n o t  a l w a y s  a g o o d  p r o c e d u r e  s i m p l y  b e c a u s e  a lot of t h e  law e n­
f o r c e m e n t  o f f i c e r s  a r e  n o t  p r o p e r l y  t r a i n e d  to ta k e  a g o o d  set of 
i n k e d  f i n g e r p r i n t s .  A t  o n e  p o i n t  of t h e i r  t r a i n i n g  t h e y  are i n­
st r u c t e d  o n  h o w  to t a k e  i n k e d  i m p r e s s i o n s ,  b u t  it is n o t  s o m e t h i n g  
t h e y  do  all the time. U n l e s s  you are a t r a i n e d  f i n g e r p r i n t  expert, 
su c h  as m y s e l f ,  y o u  d o n ' t  a l w a y s  k n o w  if the set of p r i n t s  y o u  took 
w i l l  be g o o d  e n o u g h  to go t h r o u g h  the r e m a i n i n g  p r o c e d u r e .  The 
p r o c e d u r e  c a n  b e  do n e  c o m p l e t e l y  if the i n k e d  i m p r e s s i o n s  are d o n e  
p r o p e r l y .  T h e r e  are a lot of v a r i a b l e s  to o b t a i n i n g  a g o o d  set 
p r i n t s .

S p e n d i n g  s e v e r a l  y e a r s  w i t h  the A l a s k a  S t a t e  T r o o p e r s  C r i m e  Lab, 
F i n g e r p r i n t  Sec t i o n ,  I r a n  a c r o s s  just a b o u t  all the p r o b l e m s  t h a t  
c a n  be e n c o u n t e r e d  in the t a k i n g  of i n k e d  i m p r e s s i o n s ,  a n d  the m a j o r­
ity of it w a s  d u e  to lack of training.

As  the o w n e r  of A l a s k a n  I n v e s t i g a t i o n s ,  a c o m p l e t e  f i n g e r p r i n t  
lab, I h o p e  this i n f o r m a t i o n  w i l l  be  of h e l p  to y o u  on  SB #101, a n d  
w o u l d  b e  a v a i l a b l e  for a n y  f u r t h e r  q u e s t i o n s  y o u  m a y  h a v e  in r e f e r­
en c e  to f i n g e r p r i n t i n g .

S i n c e r e l y ,

R C B / b b



STATE OF ALASKA 1985 LEGISLATIVE SESSION 
______________   FISCAL NOTE_____________ _

Revision Date:

REQUEST FISCAL DETAIL
Pill/Resolution No.: CSSB 101 (Jud)aiAgency Affected: Public Safety * • 

Title: Character Investigation and Program Category Affected:______________

fingerprinting_____________________ Administration of J u s t i c e  _
Sponsor: Spnate .judiciary__________ BRU, Program or Subprogram!s) Affected:
Requestor: House Juciciarv Alaska State Troopers

Date of Request: 2-12-85___________

EXPENDITURES/REVENUES: ^Thousands of Dollars!

OPERATING
FY 6b FY 86 FY 67 FY 88 FY 89 FY 90

100 PERSONAL SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
400 SUPPLIES 
500 EQUIPMENT 
500 LAND & STRUCTURES 
700 CRANTS, CLAIMS 
800 MISCELLANEOUS

•
•

TOTAL OPERATING - 0 - -U- -0- -0- -U- -0-

1 CAPITAL I I I I | | |

I REVENUE I I I I I | |

FUNDING: (Thousands of Dollars)
J t i it r t n L  rUi.J 
FEDERAL FUNDS 
OTHER 
TOTAL -U- - 0 - - 0 - -u- 1 c t - -o-'

POSITIONS:
•U L L -m -r -
3ART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary

Prepared By: Rau  ̂ Conger 
Division: Administrative Services,

Approved by Commissio 
Agency: Public Safetv

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone:_
Date:

"465-4338 
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B I L L  S H E F F I E L D
G O V E R N O R

A * '* '

S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

J a n u a r y  30, 1985

T h e  H o n o r a b l e  D o n  B e n n e t t  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A K  99811 

D e a r  S e n a t o r  B e n n e t t :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I am t r a n s m i t t i n g  a b i l l  t h a t  w i l l  r a i s e  the 
p e n a l t i e s  for b r e a k i n g  i n t o  a p r o p e l l e d  v e h i c l e  (such as a 
car, truck, b o a t  o r  airplane) w i t h  i n t e n t  to c o m m i t  a 
c r i m e  in the v e h i c l e .  Th i s  c h a n g e  w i l l  cu r e  an a n o m o l y  in 
c u r r e n t  law, w h i c h  p u n i s h e s  e n t r y  on la n d  w i t h  i n t e n t  to 
c o m m i t  a c r i m e  m o r e  s e r i o u s l y  t h a n  e n t r y  in t o  a p e r s o n ' s  
c a r  o r  b o a t  w i t h  the same intent.

U n d e r  e x i s t i n g  law, if a p e r s o n  e n t e r s  a b u i l d i n g  w i t h  
i n t e n t  to c o m m i t  a c r i m e  in the b u i l d i n g ,  the p e r s o n  is 
g u i l t y  o f  b u r g l a r y  —  a felony. If a p e r s o n  e n t e r s  u p o n  
land w i t h  i n t e n t  to c o m m i t  a c r i m e  o n  t h e  land, he- has 
c o m m i t t e d  c r i m i n a l  t r e s p a s s  in the f i r s t  d e g r e e  —  a c l a s s  
A  m i s d e m e a n o r ;  t h i s  o f f e n s e  c a r r i e s  a m a x i m u m  s e n t e n c e  o f  
o n e  y e a r  in ja i l  a n d  a $ 5 , 0 0 0  fine. H o w e v e r ,  i f  a p e r s o n  
e n t e r s  a p r o p e l l e d  v e h i c l e  t h a t  is n o t  a d a p t e d  for o v e r­
n i g h t  a c c o m m o d a t i o n ,  e v e n  w i t h  i n t e n t  to c o m m i t  a c r i m e  
(such as t h e f t  o r  c r i m i n a l  m i s c h i e f )  in  t h e  v e h i c l e ,  that 
p e r s o n  can be c h a r g e d  o n l y  w i t h  c r i m i n a l  t r e s p a s s  in  the 
s e c o n d  d e g r e e  —  a c l a s s  B m i s d e m e a n o r ;  th i s  o f f e n s e  
c a r r i e s  a m a x i m u m  p e n a l t y  o f  o n l y  90 days in ja i l  a n d  a 
$ 1 , 0 0 0  fine.

B r e a k i n g  in t o  a car o r  b o a t  to  c o m m i t  a c r i m e  s h o u l d  be a 
c l a s s  A  m i s d e m e a n o r .  It is at l e a s t  as s e r i o u s  as e n t e r­
i n g  u p o n  la n d  to  c o m m i t  a crime. The w a y  the l a w  s t a n d s  
now, a p e r s o n  is g u i l t y  o f  a m o r e  s e r i o u s  o f f e n s e  if  he 
s t e p s  o n t o  h i s  n e i g h b o r ' s  la w n  to s t e a l  a la w n  c h a i r  o r  a 
c h i l d ' s  toy t h a n  if he  b r e a k s  i n t o  a c a r  to s t e a l  a p u r s e  
o r  a t a p e  deck. E n t r y  i n t o  a p r o p e l l e d  v e h i c l e  w i t h o u t  
i n t e n t  to c o m m i t  a c r i m e  (to t a k e  a nap, for example) 
w o u l d  c o n t i n u e  to  b e  a c l a s s  B m i s d e m e a n o r .

• • * •• •• i •



^  t>u

- 2 -

W h i l e  t h i s  is a r e l a t i v e l y  m i n o r  a m e n d m e n t  to  the c r i m i n a l  
law, it r e c o g n i z e s  the s u b s t a n t i a l  i n t e r e s t  t h a t  an i n n o­
cen t  p e r s o n  has in m a i n t a i n i n g  the s e c u r i t y  o f  p e r s o n a l  
p r o p e r t y  s u c h  as cars, p l a n e s ,  b o a t s ,  c o n s t r u c t i o n  e q u i p­
m e n t  a n d  A T V s  ( a l l - t e r r a i n  v e h i c l e s ) . I u r g e  y o u r  f a v o r­
able  c o n s i d e r a t i o n  o f  th i s  bill.

S i n c e r e l y

B i l l  S h e f f i e L  
G o v e r n o r



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE ’

Revision Date:

REOUEST: FISCAL DETAIL:
Bi l l /l Wh tt i w1 f t n :. ^ S ^ 3 ^ __________  Agency Affected:DEPARTMENT OF CORRECTIONS
Title: "An act relating to criminal Program Category Affected:
trespass." Administration of J u s t i c e _________

Sponsor: Governor____________________________ BRU, Program or Subprogram!s) Affected:
Reguestor: Governor Offender Confinement, Reformation_______
Date of Reguest: January 24, 1985 ~  and Supervision

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
FY 85 FY 86 FY 87 FY 88 FY 89 FY 90

100 PERSONAL SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
400 SUPPLIES 
500 EQUIPMENT 
600 LAND & STRUCTURES 
700 GRANTS, CLAIMS 
800 MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

c a p i Tal '  ' -0- -0- -0- -0- ' -0- -0- '

m m r "  •• t --------1 r " 1"  1 ~  I 1

FUNDING: (Thousands of Dollars)
GENERAL fund -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS
OTHER •

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME -0- - C - ' -0- - 0 - '  '-0- "  -0-
PART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary.

This legislation will have no fiscal impact on the Department of Corrections.

Prepared By: C y n t h i a Q & f & V ^ ^ ' 0"- ^  Phone: 465-3376
Division: Special Assistant Date: January 25, 1985

Approved by Commissioner: Date: January 25, 1985
Agency: __________________ DEPARTMENT OF CORRECTIONS V----------------------- ---------------

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget

Impacted Agency (ies) 7/1/84



STATE OF ALASKA 1985 LEGISLATIVE SESSION

__________________ FISCAL .NOTE '

Revision Date:

REQUEST FISCAL DETAIL

Bi 11/ResotutiOii No.:  ---------- Agency Affected: Department of Law_______
Title: "An Act relating to criminal Program Category Affected:_________________
trespass."____________________________Mministration of Justice - Due Process
Sponsor: py nf thP m ^ m nr BRU, Program or Subprogram(s) Affected:
Requestor:   Prosecution________________________________
Date of Request: 10/29/84_________________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
Fy FY 86 FY 87 FY 88 FY 89 FY 90

OPERATING
1 bo PERSONAL StnV I CcS I
200 TRAVEL
300 CONTRACTUAL
<*00 SUPPLIES
500 EQUIPMENT
500 LAND & STRUCTURES
700 CRANTS, CLAIMS
800 MISCELLANEOUS I
TOTAL OPERATING — 0— - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL I I I I I I I

REVENUE I___________\___________j___________;___________I___________I [

FUNDING: (Thousands of Dollars)
jtNcn«L ruNu 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 -  | - 0 - io11o1 - 0 - ■■ - 0 -

! I
I i
i 1

POSITIONS:
-U LL -iIM t
=>ART-TIME
TEMPORARY

I
1
1

ANALYSIS: Attach a separate page if necessary

This bill cures an ancmoly in current law, whiph treats breaking into a 
vehicle (not adapted for overnight accommodations) with intent to canmit a 
crime less seriously than entry onto land with the same intent. No fiscal 
impact will result from enactment of the bill.

Prepared By: Richard I. Pegues, Director__________

Division: iniptrfltive Services__

W / o / & Z .

. ,Mniiu strative, S< 

Commissioner:

Phone:_
Date:

465-3672

10/29/84

Approved by

Agency: Department of law
irmah C. Gorsuch Date: 10/29/84

Distribution (by Agency preparing fiscal note) 

Legislative Finance 

Legislative Sponsor 

Requestor
Office of Management and Budget 
Impacted Agency(ies) 7 / 1 / 8 4
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STATE OF ALASKA 1SS5 LEGISLATIVE SESSION
  FISCAL N O T E ________________

Revision Date:

REQUEST FISCAL DETAIL
Biil/Resclution No.: SB124 Agency Affected: A l a s k a  C o u r t  S y s t e m
Title: "Aiv A c t  r e l a t i n g  to Program Category Affected:
j u d i c i a l  v a c a n c y ;  a d .

Sponsor: S e n a t e  J u d i c i a r y  BRU, Program or Subprogram(s) Affected:
Requestor:__________________________ _______________________________________________
Date of Request:___________________________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY b b FY b o F i b / FY 88 FY 89 FY 90

OPERATING
TOO PERSONAL SERVICE5

200 TRAVEL
300 CONTRACTUAL
WO SUPPLIES 1
500 EQUIPMENT i
500 LAND 4 STRUCTURES

1
700 CRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING 0 0 U o o------ ■ o i|j

r  ”  TApTTAl

I REVENUE

FUNDING: (Thousands of Dollars)
jh.Nc.KnL ruNj
rEDERAL FUNDS
3THER 1
TOTAL 0 0 0 0 u u

POSITIONS:
fULL-iIME 
3ART-TIME 
TEMPORARY

1
1
1

ANALYSIS: Attach a separate page if necessary

Prepared By: 
Division:

Approved 

Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor

Office of Management and Budget 
Impacted Agency(ies) 7/1/84



A L A S K A  C O N S T I T U T I O N ,  A R T I C L E  IV, S E C T I O N  7

S e c tio n  7. V a c a n c y . The office o f  any suprem e court ju stice  or' 
superior court judge becomes vacant n in e ty  days after the election  at 
which he is rejected by a majority o f  th ose  voting on the question , or 
for w hich he fa ils to file his declaration o f candidacy to succeed him self.
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§ 22.05.080 J u d ic ia r y

C o lla te ra l  r e fe re n c e s .  — V alid ity  of 
req u irem en t th a t  cand idate  or public offi­
cer have  b. :n re sid en t of governm en ta l 
u n it for specified period, 65 ALR3d 1048.

V alid ity  and construction of

§ 22.05.100

co n stitu tio n a l o r  s ta tu to ry  provision 
m ak in g  legal knowledge or experience a 
condition o f e lig ib ility  for jud ic ia l office, 71 
ALR3d 498.

Sec. 22.05.080. Vacancies, (a) The governor shall fill a vacancy or 
appoint a successor to fill an impending vacancy in the office of 
supreme court justice within 45 days after receiving nominations from 
the judicial council, by appointing one of two or more persons nomi­
nated by the judicial council for each actual or impending vacancy. An 
appointment to fill an impending vacancy becomes effective upon the 
actual occurrence of the vacancy.

(b) The office of a supreme court justice, including the office of chief 
justice, becomes vacant 90 days after the election in which the justice 
is rejected by a majority of those voting on the question or, if the justice 
fails to file a declaration of candidacy, 90 days after the filing deadline. 
Upon the occurrence of (1) an actual vacancy; (?•) the certification of 
rejection following an election; or (3) the failure of a justice to file a 
declaration of candidacy, the judicial council shall meet within 45 days 
and submit to the governor the names of two or more persons qualified 
for the judicial office; except th a t this 45-day period may be extended 
by the council with the concurrence of the supreme court. In the event 
of an impending vacancy other than by reason of rejection or failure to 
file a declaration of candidacy, the council may meet a t any time within 
the 90-day period immediately preceding the effective date of the 
vacancy and submit to the governor the names of two or more persons 
qualified for the judicial office. (S 8(2) ch 50 SLA 1959; am § 30 ch 32 
SLA 1971; am § 1 ch 93 SLA 1975; am §§ 5, 6 ch 194 SLA 1976) ‘

E d ito r 's  n o te s . — T his section wus 
red rafted  by the  rev isor of s ta tu te s  to 
rem ove personal pronouns in  conform ity

w ith  AS 01.05.031(c) and s’ 4 , C h ap te r  58, 
SLA  1982.

0

Sec. 22.05.090. O ath of office. Each supreme court justice, upon 
entering office, shall take and subscribe to an oath of office required of 
all officers under the constitution and such further oath or affirmation 
as may be prescribed by law. (§ 9 ch 50 SLA 1959)

Sec. 22.05.100. A pproval o r  rejection. Each supreme court justice 
is subject to approval or rejection as provided in the Alaska Election 
Code (AS 15). The judicial council shall conduct an evaluation of each 
justice before the retention election and shall provide to the public 
information about that justice and may provide a recommendation 
regarding retention or rejection. Such information and any recommen­
dation shall be made public a t least 60 days before the retention elec-



§ 22.07.070 A l a s k a  S t a t u t e s § 22.07.080

R o v iso r’s  n o tc il  — I As enacted , th e  E d ito r ’s n o te s . — T his section w as 
reference in th e  n 'K t- t /l la s t  sen tence  w as red rafted  by th e  rev isor of s ta tu te s  to
to AS 15.57.0 2 5 '^ ^ n ic h  section w as rem ove personal pronouns in conform ity
repealed  by ch. 100, SLA 1980, and  w ith  AS 01.05.031(c) and  5 4, C h ap te r 58,
reenacted  as AS 15.58.050. SLA 1982.

S e c . 22.07 .070 . V a c a n c ie s , (a) The governor sh a ll fill a vacancy or 
appoint a successor to fill an im pending vacancy in the office o f judge  
of the court of appeals w ith in  45 days after receiving nom inations from 
the jud icia l council, by appointing one of two or more persv-.ts nom i­
nated by th e  council for each actual or im pending vacancy. An appoint­
m ent to fill an im pending vacancy becom es effective upon the actual 
occurrence of the vacancy.

(b) T he office o f a judge of the court o f appeals becom es vacant 90 
days after the election  at w hich the judge is rejected by a m ajority of 
those voting  on th e  question  or for w hich the judge fa ils to file a 
declaration of candidacy. Upon the occurrence o f (1 ) an actual vacancy;
(2 ) the certification o f rejection follow ing an election; or (-3) the failure  
of a judge to file a declaration o f candidacy, to succeed the judicia l 
council sh a ll m eet w ith in  45 days and subm it to the governor the  
nam es o f tw o or m ore persons qualified for the judicia l office; however, 
the 45-day period m ay be extended by the judicial council w ith  the  
concurrence o f th e  suprem e court. In the even t of an im pending  
vacancy other than  by reason o f rejection or fa ilure to file a declaration  
of candidacy, the jud icia l council m ay m eet at any tim e w ith in  the  
90-day period im m ediately  preceding the effective date o f the vacancy  
and subm it to the governor the nam es o f two or m ore persons qualified  
for the jud icia l office. (8 1 ch 12 SLA 1980)

E d ito r ’s  n o te s . — T h is section w as w ith AS 01.05.031(c) and  S 4, C h ap te r 58, 
redrafted  by the  rev isor of s ta tu te s  to SLA 1982. 
rem ove personal pronouns in conform ity

S e c . 22 .07 .080 . R e s tr ic t io n s . A judge o f the court o f appeals w hile  
holding office m ay not practice law , or engage in the conduct of any  
other profession, vocation or business for profit or com pensation, w hich  
conduct would interfere w ith  the perform ance o f the judicia l duties o f  
the judge, nor m ay a judge hold office in a political party, or hold any  
other office or position  of profit under th e  U nited  S tates, the sta te  or 
its political subdivisions. A judge of th e  court o f appeals filin g  for 
another e lective public office other than  delegate to a constitu tional 
convention o f th is  s ta te  or the U nited  S ta tes  forfeits the judicial posi­
tion. (§ 1 ch 12 SLA  1980)

E d ito r ’s n o te s . — T h is section w as w ith AS 01.05.031(c) and S 4, C h ap te r 58, 
redrafted  by the  rev isor of s ta tu te s  to SLA 1982. 
remove personal pronouns in conform ity

16



§ 22.10.100 A l a s k a  S t a t u t e s § 22.10.120

m ak in g  legal know ledge or experience a C o n stitu tio n al re s tric tio n s  on 
condition of e lig ib ility  for jud ic ia l office. 71 nonatto rney  a c tin g  a s  judge  in c rim in al 
ALR3d 498. proceeding. 71 ALR3d 562.

S e c . 22 .10 .100 . V a c a n c ie s , (a) The governor sh all Fill a vacancy or 
appoint a successor to fill an im pending vacancy in the office o f superior  
court ju d ge w ith in  45 days after receiv ing  nom inations from th e ju d i­
cial council, by appointing one o f two or m ore persons nom inated by the  
council for each actual or im pending vacancy. An appointm ent to fill 
an im pending vacancy becom es effective upon the actual occurrence of 
the vacancy.

(b) The office of a superior court judge becom es vacant 90 days after 
the election  at w hich the judge is rejected by a m ajority o f those voting  
on the question  or, i f  a judge fails to file a declaration o f candidacy, 90 
days after the filin g  deadline. Upon the occurrence o f (1) an actual 
vacancy; (2 ) t he certification  of rejection fo llow ing an election; or (3 ) 
the failure of a judge to file  a declaration o f candidacy, the judicial 
council sh all m eet w ith in  45 days and subm it to the governor the  
nam es o f two or m ore persons qualified for the jud icia l office; except 
that th is  45-day period m ay be extended by the council w ith  the con­
currence o f the suprem e court. In the even t of an im pending vacancy  
other than  by reason of rejection or fa ilure to file a declaration of 
candidacy, the council m ay m eet at any tim e w ith in  the 90-day period 
im m ediately  preceding the effective date o f the vacancy and subm it to 
the governor the nam es of two or more persons qualified for the judicial 
office. (§ 23 ch 50 SLA 1959; am  § 2 ch 93 SLA 1975; am §§ 3 ,4  ch 194 
SLA 1976)

E d ito r 's  n o te s . — T h is section was w ith  AS 01.05.031(c) and  S 4, C h ap te r 58, 
redrafted  by th e  revisor of s ta tu te s  to SLA 1982. 
rem ove personal pronouns in  conform ity

N O T E S  TO  D E C IS IO N S

C ite d  in In re  G.M.B., Sup. Ct. Op. No.
687 (File No. 1412), 483 P.2d 1006 (1971).

C o lla te ra l  r e fe re n c e s .  —  Pow er o f sue- to vacate , etc., ju d g em en t en tered  by his 
cessorjudge ta k in g  office d u rin g  te rm  tim e predecessor. 11 ALR2d 1117.

S e c . 22 .10 .110 . O a th  o f  o f f ic e . Each superior court judge, upon  
entering  office, sh all tak e and subscribe to an oath o f  office required of 
all officers under th e  constitu tion  and such further oath or affirm ation  
as m ay be prescribed by law. (§ 24 ch 50 SLA 1959)

S e c . 22 .10 .120 . N u m b e r  o f  ju d g e s .  The superior court consists of 
26 judges, five o f  w hom  sh all be judges in the first judicial d istrict,
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al district where  
h the seal o f  the 
-'scribed by the 

10 ch 1S4 SLA

§ 22.15.160

S ta te . Sup. Ct. Op. 
'•'<3). 564 P.2d 365

§ 22.15.170 J u d i c i a r y § 22.15.170

(b) A m agistrate sh all be a citizen  o f the ^yited S tates and of the  
state, at least 2 1  years of age, and a resident of the sta te  for at least 
six  m onths im m ediately  preceding appointm ent. The suprem e court 
m ay prescribe additional qualifications. (S 11  ch 184 SLA 1959; am  § 1 
ch 117 SLA 1967; am  § 12 ch 12 SLA 1980)

E ffe c t o f  a m e n d m e n ts .  — T he 19S0 
am endm en t rew rote subsection  (at.

E d ito r 's  n o te s . — T his section w as 
redrafted  by th e  rev iso r of s ta tu te s  to 
rem ove personal pronouns in  conform ity 
w ith  AS 01.05.031(c) and  it 4. C h ap te r 58, 
SLA 1982.

Section 36, ch. 12. SLA 1980 provides: 
"The am endm en ts enacted  in  Secs. 5 .9  and 
12 of th is  Act apply only to ju stices and 
judges appointed  on or a fte r  the  effective 
d a te  of th is  Act [M arch 22, 19801.”

N O T E S  T O  D E C IS IO N S

district courts 
184 SLA 1959; 
$ 3 ch 24 SLA

th is  section." 
r e p o r ts .  — For 

dm ent, see 1961

m st., a r t. I, § U , 
o f record" m eans 
:tion, such a s  the 
e been created  by 
to constitu tiona l 

leg isla tu re  h as 
■e specifically as 
•z v. A nchorage, 
le No. 3883), 597

an d  m ag is-
■d S tates and 
.e for at least 
) have been  
three years  

appointm ent 
/e  served for 
preme court

A p p o in tm e n t o f  d i s t r ic t  c o u r t  ju d g e  
a s  s u p e r io r  c o u r t  ju d g e  p ro  te m p o re .  — 
T he ch ief ju s tic e ’s a u th o rity  un d er Alas. 
Const., a r t. IV, S 16 to assign  a judge  
"from one court . . .  to a n o th e r  for tem po­
ra ry  seiv ice," included th e  au th o rity  to 
appoin ' ju d g e  of th e  d is tric t court lo 
serve us judge  of th e  superio r court pro 
tem pore, regard less o f th e  differences th a t 
existed in th e  q u a lifica tio n s req u ired  by 
s ta tu te  for p e rm an en t ap p o in tm en t to

e ith e r  of those court', p rio r to th e  1980 
am endm en ts. Oxercok v. S ta te . Sup. Ct. 
Op. No. 2076 (F ile No. 3902), 611 P.2d 913 
(1980).

A p p lie d  in Buckalew  v. Hollowav, Sup. 
C t. Op. No. 1988 (File No. 40581, 604 P.2d 
240 (19791.

C ite d  in S tephens . H am m ersley , Sup. 
C t. Op. No. 1275 (F i.e  No. 25051. 550 P.2d 
1268. 552 P .2d 652 (1976).

C o lla te ra l  r e fe re n c e s .  — V alid ity  of 
req u irem en t th a t  cand idate  o r public  offi­
cer have been residen t of governm ental 
u n it for specified period. 65 ALR3d 1048.

V alid ity  and construction  of co n stitu ­

tional o r s ta tu to ry  provision m ak ing  legal 
know ledge or experience a  condition of e li­
g ib ility  for ju d ic ia l office. 71 ALR3d 498.

V alid ity  o f age req u irem en t for s ta te  
public office. 90 ALR3d 900.

6

S ec , 22 .15 .170 . S e le c t io n  o f  d is tr ic t  ju d g e s  a n d  m a g is tr a te s , (a) 
The governor sh all fill a vacancy or appoint a successor to fill an  
im pending vacancy in an office o f d istrict judge w ith in  45 days after  
receiving nom inations from the judicial council by appointing one of  
two or more persons nom inated by the council for each actual or 
im pending vacancy. The appointm ent to fill an im pending vacancy  
becom es effective upon the actual occurrence of the vacancy.

(b) The presid ing judge o f the superior court in each judicial district 
m ay appoint acting district ju d ges as needed to serve at the p leasure  
of the presid ing judge for a term  of no longer than 12  m onths or until 
succeeded by an appointm ent madv. under (a) o f th is  section, w hichever  
first occurs. An actin g  d istrict judge sh a ll be a citizen o f the U nited  
States and o f the sta te , at least 21 years o f age, but need not be licensed  
to practice law  in any o f the U nited  S ta tes  and need not have  
established A laska residence before appointm ent. Service as an acting  
district judge is not considered a jud icia l service for the purposes o f  AS
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22.25 un less th e  judge is  subsequently  appointed under (a) o f th is  
section.

(c) The presid ing judge o f the superior court in each judicia l district 
shall appoint the m agistrates for the district court for the judicial 
district. Each m agistrate serves at the p leasure o f the presid ing judge  
of the superior court in th e  judicial d istrict for which appointed.

(d) V acancies for m agistrates sh a ll be filled in the sam e m anner as 
appointm ents.

(e) The office o f a d istrict court judge becom es vacant 90 days after 
the election  at w hich the judge is rejected by a m ajority o f those voting  
on the question or. i f  a judge fa ils to file a declaration of candidacy. 90 
days after the filin g  deadline. Upon the occurrence of (1) an actual 
vacancy; (2) the certification  o f rejection follow ing an election; or (3) 
the failure of a judge to file a declaration o f candidacy, the judicial 
council shall m eet w ith in  45 days and subm it to the governor the  
nam es o f two or more persons qualified  for the judicial office; except 
that th is  45-day period m ay be extended by the council w ith  the con­
currence of the suprem e court. In the event o f an im pending vacancy

her than by reason o f rejection or failure to file a declaration of 
candidacy, the council m ay m eet at any tim e w ith in  the 90-day period 
im m ediately preceding the effective date of the vacancy and subm it to 
the governor th e  nam es of two or more persons qualified for the judicia l 
office. (§ 12 ch 184 SLA 1959; am S 2 ch 138 SLA 1966: am  5 2 c h i  17 
SLA 1967; am S 1 ch 162 SLA 1968; am  S 1 ch 165 SLA 1968; am  § 3 
ch 160 SLA 1972; am  S8 1, 2 ch 194 SLA 1976)

C ro ss  r e fe re n c e s .  — As to vo ting  to 
approve or reject a d is tr ic t judge, see  AS 
15.35.100 -  15.35.130.

E d i to r 's  n o te s . —  T h is sec tio n  w as 
redrafted  by th e  rev iso r o f s ta tu te s  to 
remove personal p ronouns in conform ity 
w ith AS 01.05.031(c) and  S 4, C h ap te r  58,

SLA 1982.
L e g is la tiv e  h is to ry  r e p o r ts .  — For 

report on ch. 162, SLA 1968 iHB 461), see 
1968 House Jo u rn a l, p. 168. For leg isla tive  
com m ittee report on ch. 165. SLA 1968 
iH B  463), see 1968 House Jo u rn a l, p. 160.

N O T E S  T O  D E C IS IO N S

I. G enera l C onsideration .
II. Selection Procedure.

III. M ag istra tes .

I. G E N E R A L  C O N S ID E R A T IO N .

S ta te d  in T heodore v. S ta te , Sup. Ct. 
Op. No. 305 (F ile  No. 550). 407 P .2d 182 
(1965), cert, denied. 384 U.S. 951, 86 S. Ct. 
1570. 16 L. Ed. 2d 547 11966).

C ite d  in S tephens v. H am m erslev , Sup. 
C t. Op. No. 1275 (F ile No. 2505), 550 P.2d 
1268 (1976>; O xereok v. S ta te , Sup. Ct. Op. 
No. 2076 (F ile No. 3902), 611 P.2d 913 
(1980).

II. S E L E C T IO N  P R O C E D U R E .

C o n s t i tu t io n a l i ty .— Section 3. ch. 117, 
SLA 1967. does not v iolate th e  provisions 
o f A laska  C onst., a r t. IV, S 4. D elahay  v. 
S la te , Sup. Ct. Op. No. 648 (F ile No. 1252), 
476 P.2d 908 ( 1970i. appeal dism issed. 402 
U.S. 901, 91 S. Ct. 1381. 2S L.Ed.2d 642 
(1971).

T he selection procedure enac ted  in to  law 
by th is  section follows the  co n stitu tiona l 
schem e of A laska  Const., a r t. IV, 8 5, for 
ap po in tm en t o f suprem e court ju s tice s  and 
superio r court judges. D elahay  v. S ta te , 
Sup. Ct. Op. No. 648 (File No. 1252), 476
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 ̂ alaska judicial council
1031 W. Fourth Avenue. Suite 301, Anchorage. Alaska 99501 (907) 279-2526

EXECUTIVE DIRECTOR 

Francis L. Bremson

J a n u a r y  28, 1985

R e p r e s e n t a t i v e  M i k e  M i l l e r  
C ha ir man , H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P ouc h V 
Juneau, A l a s k a  9 981 1

Dear  R e p r e s e n t a t i v e  M i ll e r:

Id e n t i c a l  p r o v i s i o n s  of AS  2 2 . 0 5 . 0 8 0 ( b ) ;  2 2 . 0 7 . 0 7 0 ( b ) ;  
2 2 . 1 0 . 1 0 0 ( b ) ;  and 2 2 . 1 5 . 1 7 0 ( e )  r e q u i r e  the J u d i c i a l  C o u n c i l  to 
m e e t  w i t h i n  45 d a y s  of the o c c u r r e n c e  of a c t u a l  v a c a n c i e s  in
the o f f i c e s  of j u s t i c e  of the s u p r e m e  c o u r t  or judge of the
co ur t of appeal s, s u p e r i o r  c o u r t  or d i s t r i c t  co ur t to su bm i t  
n o m i n a t i o n s  to the g o v e r n o r  to fill s u c h  v a c a n c i e s .  W h i l e  this 
45 da y s e l e c t i o n  p e r i o d  w a s  d e e m e d  a d e q u a t e  at the ti m e such 
p r o v i s i o n s  w e r e  o r g i n a l l y  e n a c t e d ,  the  C o u n c i l ' s  a d o p t i o n  of 
bar survey, i n v e s t i g a t i o n ,  i n t e r v i e w  an d  r e l a t e d  p r o c e d u r e s  in 
rec ent  y e a r s  has r e n d e r e d  c o m p l i a n c e  w i t h  the 45 day 
r e q u i r e m e n t  n e a r l y  im po ss ib le . A l t h o u g h  the s t a t u t e s  p r o v i d e  a 
m e c h a n i s m  for o b t a i n i n g  an e x t e n s i o n  of the d e a d l i n e  u p o n  
reques t, an e x t e n s i o n  is r e a l i s t i c a l l y  r e q u i r e d  in e ver y case. 
( A t t a c h e d  is a s u m m a r y  of c u r r e n t  J u d i c i a l  C o u n c i l  s e l e c t i o n  
pr o c e d u r e s ,  i n c l u d i n g  an e s t i m a t e  of the m i n i m u m  n u m b e r  of days 
c u r r e n t l y  re qui red , i.e, 70-93, to fill j u d i c i a l  v a c a n c i e s . )

T h e r e f o r e ,  the J u d i c i a l  C o u n c i l  h e r e b y  f o r m a l l y  
r e q u e s t s  that the H o u s e  J u d i c i a r y  C o m m i t t e e  c o n s i d e r  an 
a m e n d m e n t  to the a b o ve  four s t a t u t e s  c h a n g i n g  the 45 da y p e r i o d  
to a 90 da y p e r i o d .  In e a c h  of t h e s e  four  s e c t i o n s ,  the same
c h a n g e  w o ul d  be r e q u i r e d  and w o u l d  a p p e a r  twice, to-wit:

" . . . . t h e  j u d i c i a l  c o u n c i l  s ha ll  m e e t  w i t h i n  [45] 9j) 
days and  s u b m i t  to the g o v e r n o r  the  n a m e s  of two or 
m o r e  p e r s o n s  q u a l i f i e d  for the j u d i c i a l  o f fi ce ; ex c e p t  
that this [45] £ 0 - d a y  p e r i o d  m a y  be e x t e n d e d  b y the 
c o un ci l w i t h  the c o n c u r r e n c e  of the s u p r e m e  c o u r t . "

NON-ATTORNEY MEMBERS 

Mary Jane Fate 
IV-art H. Mass 

Renee Murray

ATTORNEY MEMBERS 

James B. Bradley 
James D. Gilmore 

Barbara L. Schuhmann

CHAIRMAN. EX OFHCIO 

Jay A. Rabinowitz 
Chief Justice 

Supreme Court



Pa g e Two
Rep. M i k e  M i l l e r  
J a n u a r y  28, 1985

R e c e n t l y ,  the H o u s e  J u d i c i a r y  C o m m i t t e e  i n t r o d u c e d
H o u s e  Bill 116 by r e q u e s t  of the C hi ef j u s t i c e  to a m e n d  c e r t a i n  
o t h e r  p r o v i s i o n s  of the same f ou r  s t a t u t e s  to c o n f o r m  the
l a n g u a g e  of su c h  s t a t u t e s  to the l a n g u a g e  of the A l a s k a
C o n s t i t u t i o n .  B e c a u s e  th at  b i l l  is a l r e a d y  b e f o r e  y o u r
C o m m i t t e e ,  we w o u l d  h o p e  that th i s p r o p o s e d  f u r t h e r  a m e n d m e n t  
to the same  four  s e c t i o n s  r e q u e s t e d  by the C o u n c i l  c o u l d  be 
c o n s i d e r e d  by y o u r  C o m m i t t e e  at the same t i m e  H ou se  Bill 116 is 
c o n s i d e r e d .  I w o u l d  be h a p p y  to a p p e a r  in p e r s o n  or by
t e l e c o n f e r e n c e  at that t i m e  to t e s t i f y  in s u p p o r t  of t h e se  
p r o p o s e d  a me n d m e n t s .

T h a n k  y o u  in a d v a n c e  for y o u r  c o n s i d e r a t i o n  of our 
reques t. If f u r t h e r  i n f o r m a t i o n  is r e q u i r e d ,  p l e a s e  let me
know.

F B / k f

E n c l o s u r e

cc: S e n a t e  J u d i c i a r y  C o m m i t t e e
H o u s e  J u d i c i a r y  C o m m i t t e e  
J u d i c i a l  C o u n c i l  
Ko-eer Lewis 
H a y d e n  K a d e n  
Ar t S n o w d e n  
K a rl a F o r s y t h e

S i n c e r e l y ,

E X E C U T I V E  D I R E C T O R



J U D I C I A L  S E L E C T I O N  P R O C E D U R E S  

OF T H E  A L A S K A  J U D I C I A L  C O U N C I L

The  A l a s k a  J u d i c i a l  C o u n c i l  is a c o n s t i t u t i o n a l l y  c r e a t e d  

s t at e a g e n c y  w h i c h  e v a l u a t e s  the a p p l i c a t i o n s  of p e r s o n s  

s e e k i n g  j u d i c i a l  a p p o i n t m e n t  an d  r e f e r s  th e n a m e s  of at le ast  

two  q u a l i f i e d  a p p l i c a n t s  to the G o v e r n o r  for a p p o i n t m e n t  to 

fi l l e x i s t i n g  or i m p e n d i n g  v a c a n c i e s .  T h e  f o l l o w i n g  is a b r i e f  

s u m m a r y  of the j u d i c i a l  s e l e c t i o n  p r o c e s s - - t h e  s t e p s  w h i c h  an 

a p p l i c a n t  m u s t  t a k e  in o r d e r  to be c o n s i d e r e d  for a j u d i c i a l  

a p p o i n t m e n t  and the s t e p s  w h i c h  are  t a k e n  by the J u d i c i a l  

C o u n c i l  to in s u r e  t h a t  a p p l i c a n t s  ar e q u a l i f i e d  for such 

a p p o i n t m e n t .

A. Th e  A p p l i c a t i o n  P r o c e s s

A p p l i c a n t s  m u s t  f i r s t  c o m p l e t e  th e  J u d i c i a l  C o u n c i l ' s  

" A p p l i c a t i o n  for J u d i c i a l  A p p o i n t m e n t , "  w h i c h  c o n s i s t s  of a 

q u e s t i o n n a i r e  form and  two a p p e n d i c e s .  T h e s e  a p p e n d i c e s  

re qu es t:  (1) a p h y s i c i a n ' s  c e r t i f i c a t i o n  of the a p p l i c a n t ' s

g o o d  h e a l t h  b a s e d  u p o n  th e r e s u l t s  of a c o m p l e t e  p h y s i c a l  

e x a m i n a t i o n ,  p r e f e r a b l y  on e c o n d u c t e d  w i t h i n  o n e  y e a r  p r i o r  to 

the da t e of a p p l i c a t i o n ;  or if t hi s  is n o t  p o s s i b l e ,  a 

c e r t i f i c a t i o n  f r o m  the p h y s i c i a n  w h o  c o n d u c t e d  the m o s t  r e c e n t  

c o m p l e t e  p h y s i c a l  e x a m i n a t i o n  of the a p p l i c a n t ;  and (2) a legal 

w r i t i n g  s a m p l e  of 5 to 10 p a g e s  in l en gt h, p r e p a r e d  s o l e l y  by 

the a p p l i c a n t  w i t h i n  the p a s t  five years.

A p p l i c a n t s  m u s t  s u b m i t  e i g h t  c o p i e s  of the c o m p l e t e d  

a p p l i c a t i o n  and a p p e n d i c e s  to the J u d i c i a l  C o u n c i l  on or by the 

da t e set forth in the n o t i c e  of v a c a n c y .

A p p l i c a n t s  are a l s o  e n c o u r a g e d  to r e v i e w  the  C o d e  of 

J u d i c i a l  C o n d u c t  ( A l a s k a  R ul es  of Court, Vol. Ill) d u r i n g  the 

e v a l u a t i o n  p r o c e s s  pe ri o d.
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B . The  E v a l u a t i o n  P r o c e s s

Once the a p p l i c a t i o n  d e a d l i n e  ha s p a s s e d ,  the J u d i c i a l  

Co u nci l b e g i n s  its e v a l u a t i o n  p r o ce ss .

1) Th e Bar Poll

The J u d i c i a l  C o u n c i l  s e n d s  the n a m e s  of all 

a p p l i c a n t s  to an  i n d e p e n d e n t  o r g a n i z a t i o n ,  P o l i c y  A n a l y s t s ,  

Ltd. (PAL) w h i c h  p r e p a r e s  a s u r v e y  to be sent  to all a c t i v e  

m e m b e r s  of the A l a s k a  Bar A s s o c i a t i o n .  The Bar S u r v e y  a s k s  Bar 

m e m b e r s  to rate each c a n d i d a t e  on a f i v e  p o i n t  s c al e  [1 (Poor) 

to 5 ( E x c e l l e n t ) ]  on 11 q u a l i t i e s ,  i n c l u d i n g  " l e g a l  r e a s o n i n g  

a b i l i t y  and  k n o w l e d g e  of the law"  and  " i n t e g r i t y " ,  a n d also 

a s k s  r e s p o n d e n t s  to r a t e  e a c h  c a n d i d a t e  as a p o t e n t i a l  "G ood 

Judge ".  S u r v e y  r e s p o n d e n t s  are a s k e d  to i n d i c a t e  w h e t h e r  their 

n u m e r i c a l  r a t i n g s  are  b a s e d  u p o n  d i r e c t  p r o f e s s i o n a l  

e x p e r i e n c e ,  o t h e r  p e r s o n a l  c o n t a c t s  or r e p u t a t i o n ;  r e s p o n d e n t s  

m a y  also d e c l i n e  to e v a l u a t e  an y c a n d i d a t e  due to i n s u f f i c i e n t  

k n o w l e d g e .  R e s p o n d e n t s  are i n v i t e d  to o f f e r  n a r r a t i v e  c o m m e n t s  

as well.

S u r v e y  r e s p o n s e s  ar e r e t u r n e d  d i r e c t l y  to PAL, 

w h i c h  p r e p a r e s  a s t a t i s t i c a l  a n a l y s i s  of all s u r v e y  r e s p o n s e s ,  

i n c l u d i n g  a v e r a g e  r a t i n g s  for each  q u a l i t y  for each c a n d i d a t e  

by r a n g e  (i.e., e x c e l l e n t ,  good, a c c e p t a b l e ,  d e f i c i e n t ,  po or ).  

A l t h o u g h  r e s p o n d e n t s  do no t r a t e  c a n d i d a t e s  in c o m p a r i s o n  to 

e a c h  other, P A L  d o e s  p r e p a r e  a n a n a l y s i s  s h o w i n g  r e l a t i v e  

q u a n t i t a t i v e  r a n k i n g s  a m o n g  c a n d i d a t e s  (e.g., 2nd h i g h e s t  

a v e r a g e  " G o od  J u d g e "  or " 1 1 - i t e m  s c a l e "  r a t i n g  out  of 10 

c a n d i d a t e s ) .  (P AL  a l s o  c o l l a t e s  all c o m m e n t s  an d f o r w a r d s  

these in a s e p a r a t e ,  c o n f i d e n t i a l  re po r t  to the C o u n c i l . )

A f t e r  a.il a p p l i c a n t s  h a v e  b e e n  n o t i f i e d  of the 

s u r v e y  result s, the s u r v e y  re p o r t  is r e l e a s e d  to the p u b l i c . 

S u r v e y  r e s u l t s  are u s e d  by the C o u n c i l  m e m b e r s  in the 

e v a l u a t i v e  p r o c e s s  and e a c h  a p p l i c a n t  ha s the o p p o r t u n i t y  to 

d i s c u s s  the s u r v e y  r e s u l t s  w i t h  the C o u n c i l  d u r i n g  the 

in t e r v i e w .  [See below, (5)]
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\  A 2) Letters of: Reference

Letters of reference are also conside red by the

Council in its evalu a t i v e  process. R eference letters are

treated as confidential and may not be viewed by the applicants.

3) Investigation of Applicant s

The Council may verify  applicants' educational and 

employment history and inve stiga te medical, criminal, legal 

civil, credit and p r of ession al d i s c i p l i n e  history. Supreme

Court Crder 489, eff ective J a nuar y 4, 1982, au thor i z e s  the

Council to review bar a p plicat ions and bar d i s c i p l i n e  records. 

During the course of its i n v e stigat ion the Judicial Council may 

also seek information on c a n d id ate q u a l i f i c a t i o n s  from such 

other public or private groups or indiv idual s as may be deemed 

appropriate. Information gathered during the Council's 

investigation is treated as conf ider-i a 1 and is used only for 

the purpose of evaluating fitness for judicial appointment.

4) Scr eening

Following its review of the applications, 

investigative and survey data, the Council schedules candidate 

interviews. As a general rule, the Council p r efe rs to

i nterview all candidates; however, the Council may d e c l i n e  to 

interview any c a n d i d a t e  who m it finds to be unqualified. The 

Council may also decid e not to i n t e r v i e w  c andida tes who have 

been recently interviewed for other vacancies, wher e the 

Council believes it has suffici ent i n f o r m a t i o n  upon w h i c h  to 

base its evaluations. The Council will u l t i m a t e l y  r ev iew and 

vote on the q u a l i f i c a t i o n s  of all applicants, w h e t h e r  or not 

intervi e w e d .

5) I n t e r v i e w s
The final stage of the e v a l u a t i o n  process is a 1/2 

hour applicant i n t e r v i e w  with the full Council. Applicants 

invited to int erview are asked about their judicial p hilosophy 

and are given an o p p o r t u n i t y  to respond to or explai n any 

ratings, reference letters or other informati on gathered during 

V__ the investigation.
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Following these interviews, the Council submits a 

panel of n ominees to the Covernor of those candidates deemed 

most qualified, provi ded such panel includes two or more 

names. (If fewer than two app licant s are deemed to be 

qualified, the Council will decline to submit any names and 

will re-advertise for the vacancy). Thereafter, the applicants 

are notified and the Council's n o m i n a t i o n s  are made public.

The Governor then has 4 5 days to appoint a n o m i n e e  from the 

list to fill the judicial vacancy.

C . Timing of Judicial Selection Procedures 

From the time the Council receives n o t i c e  of a vacancy  to 

the final applicant interviews, the judicial selection process 

takes a minimu m of 10 weeks. Once the names of the nominees 

have been submitted, the Governor has up to 45 days to appoint.

The outline b e l o w  describes the timing of the major

procedures followed during the judicial sele ction process:

1) Written notice of the vacan cy is received by the 

C o u n c i l . (Day l ) .

2) Within 3 days, the p o s i t i o n  is annou nced to all 

members of the Bar Asso c i a t o n  and the a p p l i c a t i o n  process 

begins. (Day 4).

3) The dea dl i n e  for rec eiving applic ation s is 

approximat ely three wee ks after the a n n o u n c e m e n t  of the 

position. (Day 25). The ’eadline for filing for the current 

vacancy is January 25, 1 9 6 5 .

4) The names and biog raphie s of applic a n t s  are made 

public immediately after the filing deadline. (Day 25)

5) The Judicial Council begins its investi gation  

process, requesting letters of reference, d i s cipl inary 

histories for each applicant, and sucli other records as may be 

deemed appropriate. (Day 25).

6) The Bar Poll is m aile d out to all members of the 

state Bar within three days. (Day 28).

/

( _
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7) Bar mem bers have a p p r o x i m a t e l y  three weeks to

complete and return the Bar Poll. (Day 49). The Bar Polls for 

the current vacancy must be returned by February 18, 1 9 8 5 . The 

results are tabulated and analyzed wi thin 14 days following the 

survey return deadline. (Day 63).

8) The candid a t e s  are advise d of the bar survey

results and the report is made public. (Day 63).

9) App licant files are screened and applicants 

selected are advised of the time, date and place of their 

interviews. (Day 63)

10) Interviews are ordina r i l y  held w i t h i n  the next 30 

days (Day 70-93). Interviews for the current judicial vacancy 

are tentatively scheduled to be held on March 27-28, 1 9 8 5 .

Council members vote following the rviews. The Governor

and the candidates are immediat ely n o t i f i e d  of the Council's

vote and a press release is then issued.

11) The following day, the names of nomin ees are

formally submitted to the Governor, along with copies of

nominees' appli cations and a copy of the Bar Survey. The

Governor then has up to 45 days to make an appointment from the

list.
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Sec. 22.10.030. W here actions are  to be brought, (a) All actions 
in ejectment or for the recovery of the possession of. quieting title to, 
for the partition of. or the enforcement of liens upon, real property shall 
be commenced in the superior court in the judicial district in which the 
real property, or any part' of it affected by the action, is situated.

(b) If, in u ivil action other than one specified in (a) of this section, 
a defendant can be personally served within a judicial district of the 
state, the action against that defendant shall be commenced in that 
judicial district or in the judicial district in which the claim arose.

(c) All prosecutions for crimes and offenses shall be commenced in 
the judicial district in which the crime or offense was committed.

(d) Subject to AS 22.10.040. a trial and any precedent or antecedent 
hearings in an action shall be conducted in a senate district within the 
judicial district at a location which would best serve the convenience 
of the parties and witnesses. However, if there is any part of more than 
one senate district within the boundaries of a borough, the trial and 
related hearings shall be conducted within the borough’s boundaries at 
a location which would best serve the convenience of the parties and 
witnesses. If the presiding judge of the district determines that there 
are no facilities, reasonably suited to the purpose, available for the 
trial or related hearings in the senate district specified in this subsec­
tion. the presiding judge may direct the proceedings to be held in the ' 
nearest senate district with reasonably suitable facilities.

(e) Actions in cases not covered by this section may be commenced 
in any judicial district of the stats.

(f) Failure to make timely objection to improper venue waives the 
requirements of this section.

(g) The chief justice of the supreme court may make exceptions to 
the requirements of this section if, consistent with the state and federal 
constitutions, the chief justice determines that transportation facilities 
reasonably require vei ue in an urban center in an adjoining judicial 
or senate district. l§ 17(2) ch 50 SLA 1959; am § 1 ch 126 SLA. 1971; 
am § 1 ch 66 SLA 1972; am § 1 ch 137 SLA 1984)

C ro ss  r e fe r e n c e s .  — For judicial  d is­
tric t in which action m ay be brought to 
compel compliance w ith  surface coal 
mining laws, see AS 27.21.950(d); for com­
m encem ent of civil actions by persons 
adversely affected by failure  to comply

w ith  Alaska Surface Coal Mining Control 
and  Reclamation Act. see AS 27.21.950(d).'

E f f e c t  o f  a m e n d m e n t s .  — T he  1984 
am endm en t ,  effective J u ly  3, 1984, added 
subsection ig).
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SENATE BILL 138

"An Act relating to pricing and promotion of alcoholic beverages."

From a public health perspective the Department of Health and Social Services 

is highly supportive of SB 138. Research supports the contention that 

lower prices of beverage alcohol leads to higher consumption resulting in 

increased alcohol health-related problems.

The effect of alcoholic beverage pricing and promotional activities are to 

increase consumption via lower prices, creating settings conducive to more 
drinking. The timing of such promotions, often occuring in the early 

evening following the work day, can also enhance the effects of alcohol 

since drinkers are often tired and haven't eaten. These situations also 

contribute to drinking and driving. This is particularly true in Alaska 

where the automobile, as opposed to public transportation, is the primary 

method of transportation. Additionally, crowded situations brought on by 

Happy Hours make it difficult for drink servers to determine w h e t h e r  patrons 

are of legal age or are intoxicated.

As of 1984, 12 states had restricted alcohol-price promotions to at least 

some degree and twenty states were considering such legislation. In recent 

years several military installations have banned Happy Hours as a strategy 
for reducing the rates of alcohol problems they were experiencing.

In a 1977 study Harvard researchers indicated that both casual and heavy 

drinkers consumed about twice as much alcohol under Happy Hour conditions 

than did their counterparts under non-Happy Hour conditions.

T he Department would be pleased to provide any additional information 

relating to SB 138.

Recommended by
Matthew t. Felix 

Coordi nator 

Office of Alcoho l i s m /  
Drua Abuse

Date:

Approved by:
idhn R. Pugh // 
commissioner 

Department of Health 

& Social Services

Date
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A L A S K A  M O O S E  A S S O C I A T I O N
O FF IC E  OF THE

E X E C U T I V E  C O M M I T T E E  

N o v e mb e r  1 6 ,  1985

T h e  E x e c u t i v e  C o m m i t t e e  o f  t h e  A l a s k a  M o o s e  A s s o c i a t i o n  o n  b e h a l f  

o f  i t s  t e n - m e m b e r  L o d g e s  a n d  i t s  7 , 3 0 0  m e m b e r s ,  w o u l d  l i k e  t o  h a v e  

S e n a t e  B i l l  # 1 3 8  a m e n d e d  t o  b e  a b l e  t o  m a i n t a i n  t h e  f o l l o w i n g  t r a d i t i o n a l  

p r a c t i c e s  t h a t  h a v e  b e c o m e  a p a r t  o f  t h e  M o o s e  f r a t e r n a l i s m :

I . Be  a b l e  t o  p r o v i d e  o n e  a l c o h o l i c  b e v e r a g e  t o  a v i s i t i n g  
M o o s e  m e m b e r  f r o m  a n o t h e r  M o o s e  L o d g e .

2. B e  a b l e  t o  p r o v i d e  o n e  a l c o h o l i c ,  b e v e r a g e  t o  a n e w l y  

e n r o l l e d  m e m b e r .

3. B e  a b l e  t o  p r o v i d e  a l c o h o l i c  b e v e r a g e s  t o  a n  i n d i v i d u a l  

m e m b e r  o r  g r o u p  o f  m e m b e r s  a f t e r  a w o r k  p a r t y  t h a t  h a s  

b e n e f i t e d  t h e  L o d g e  a n d / o r  c o m m u n i t y .

A.  Be  a b l e  t o  s u b s t i t u t e  d r i n k  c h i p s  f o r  a l c o h o l i c  b e v e r a g e s  
t h a t  c a n  b e  u s e d  a t  a l a t e r  t i m e .

5. W o u l d  l i k e  t o  m a i n t a i n  t h e  " H o m e  S a f e  D r i v e r "  i n c e n t i v e  

o r  a w a r d  f o r  t h e  d e s i g n a t e d  d r i v e r  t o  u s e  a t  a f u t u r e  

date.

T  * 3 . 0  i v \  2  «■ C v l  C3 t - L c - C .
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O r i g i n a l  sponsor: V . F i s c h e r

Offered: 2 / 2 0 / 8 6
Re f e r r e d :  J u d i c i a r y

IN T H E  S E N A T E B Y  T HE S T ATE A F F A I R S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 138 (State A f f a i r s )  

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an Act e n t i tled: " A n  Act r e l a t i n g  to p r i c i n g  and p r o m o t i o n  of a l c o­

h o l i c  b e v e r a g e s . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. A S  04.16 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 04 . 1 6 . 0 1 5 .  P R I C I N G  A N D  P R O M O T I O N  OF A L C O H O L I C  BE V E R A G E S ,

(a) On  p r e m i s e s  w h e r e  a l c o h o l i c  b e v e r a g e s  are sol d  by the drink, a 

l i c e n s e e  or a l i c e n s e e ' s  a g ent or e m p l o y e e  m ay not

(1) o f f e r  or deliv e r ,  as a p r o m o t i o n a l  device, free a l c o­

ho l i c  b e v e r a g e s  to a p e r s o n  or g r o u p  of persons;

(2) d e l i v e r  an  a l c o h o l i c  b e v e r a g e  to a p e r s o n  a l r e a d y  

p o s s e s s i n g  two or more;

(3) sell, o f f e r  to sell, o r  d e l i v e r  a l c o h o l i c  b e v e r a g e s  to

a p e r s o n  or g r o u p  of p e r s o n s  at a p r i c e  less t han the p r i c e  r e g u l a r l y

c h a r g e d  for the b e v e r a g e s  d u r i n g  the same c a l e n d a r  week, e x c e p t  at 

p r i v a t e  f u n c t i o n s  not —  n  to the g e n e r a l  public;

(4) sell, o f f e r  to sell, o r  d e l i v e r  an  u n l i m i t e d  n u m b e r  of 

a l c o h o l i c  b e v e r a g e s  to a p e r s o n  or g r o u p  of p e r s o n s  d u r i n g  a set 

p e r i o d  of time for a f i xed price;

(5) sell, o f f e r  to sell, or  d e l i v e r  a l c o h o l i c  b e v e r a g e s  to

a p e r s o n  or g r o u p  of p e r s o n s  on  any one d ay at p r i c e s  less t h a n  those

c h a rged the g e n e r a l  p u b l i c  on that day, e x c e p t  at p r i v a t e  f u n c tions 

not o p e n  to the g e n e r a l  p u b lic;

(6) e n c o u r a g e  o r  p e r m i t  a n  o r g a n i z e d  game or  c o n test on  the 

l i c e n s e d  p r e m i s e s  that i n v o l v e s  d r i n k i n g  a l c o h o l i c  b e v e r a g e s  or the



1 a w a r d i n g  of a l c o h o l i c  b e v e r a g e s  as prizes.

2 (b) A  l i c e n s e e  or a li c e n s e e ' s  agent or e m p l o y e e  m a y  not adver-

3 tise or  p r o m o t e  in any way, e i t h e r  on  or o ff the pr e m i s e s ,  any of the

4 p r a c t i c e s  p r o h i b i t e d  u n d e r  (a) of this section.

5 (c) N o t h i n g  c o n t a i n e d  in this s e c t i o n  s h a l l  be  c o n s t r u e d  to

6 p r o h i b i t  a l i c e n s e e  or a l i c e n s e e ' s  agent or e m p l o y e e  f r o m  o f f e r i n g

7 free foo d  or e n t e r t a i n m e n t  at any time, from s e r v i n g  w i n e  by the

8 b o t t l e  or c a rafe or bee r  by  the p i t c h e r  w i t h  m e als, or  f r o m  i n c l u d i n g

9 an a l c o h o l i c  b e v e r a g e  as part of a m e a l  package.

CSSB 138(SA) -2 - ©



A la sk a  State L e g isl a t u r e
Se n a t e  J u d ic ia r y  C oxMm it t e e

S e n a t o r  P a t r i c k  R o d e y , C h a i r m a n  
S e n  a t o r  T im  K e l l y . V ic e - C h a ir  

S e n a t o r  !a n  Ea ik s  

S e n a t o r  Rjck H a l f o r d  

Se n a t o r  Ro b e r t  Z ie g l e r , S r .

Po u c h  V'
Ju n e a u , A laska  99811

(907) 465-3717

M a r c h  2, 1 9 8 6

K a t h e r i n e  B i g l e r ,  P r e s i d e n t  
A n c h o r a g e  C h a p t e r ,  M . A . D . D .  
2 2 0 5  E a s t  T u d o r  Road, S u i t e  38 
A n c h o r a g e ,  A l a s k a  99504

1-1 tr uD.'A e

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  r e q u e s t i n g  m y  s u p p o r t  of 
t h e  s p e e d y  p a s a a g e  o f  S e n a t e  Bi l l  138 t h r o u g h  t h e  S e n a t e  
J u d i c i a r y  C o m m i t t e e  w h i c h  I chair. Y o u  w i l l  b e  p l e a s e d  t o  
k n o w  t h a t  I h a v e  w a i v e d  S B  138 o u t  of m y  c o m m i t t e e  a n d  o n t o  
t h e  n e x t  c o m m i t t e e  o f  refer r a l .

A g a i n ,  t h a n k  y o u  for y o u r  letter. K e e p  u p  t h e  g o o d  workl

Ve fours

P a t r i c k  M. R o d e y
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r A N C H O R A G E  C H AM BER  OF C O M M ER C E  C R IM E  C O M M ISS IO N

CRIME COMMISSION BOARD RECOMMENDATION

During the course of receiving input from various state and federal law enforcement agen­
cies, the one consistent point was the lack of a conspiracy law in the state of Alaska.

Because none of the committees addressed that particular issue, members of the Crime Com ­
mission Board felt they shou ld make a recommendation concerning the need for the state 
to have a conspiracy law. Therefore, it is the unan imous recommendation of the Board of 
Directors of the Anchorage Chamber of Commerce Crime Commission that the state pass 
a conspiracy law during the 1985 session of the legislature.

The passage of a State Conspiracy Law will provide a very important tool for Alaska Law En­
forcement in dealing with sophisticated crimes involving drugs, white collar crime, stolen pro­
perty, and arson, to name a few.

LAW ENFORCEMENT/CRIME COMMITTEE

Committee Chairman: George King

NARCOTICS

RECOMMENDATIONS

1. The State Legislature should pass a bill similar to the 1984 House B >1698. “Act Relating 
to Marijuana.” i.e., the recriminalization of marijuana should be uniform with Federal law.

2. The Anchorage Municipality and/or the State Legislature should pass new or rewrite ex­
isting laws and ordinances to prohibit the display or sale of items used sole ly by drug users. 
The Municipal Ordinance Chapter 8.20 should be amended to prohibit the sale of products 
with implied drug usage.

3. Increase Anchorage Metro Unit and APD manpower, equipment, and budgets to aid in 
the investigation, arrest, and documentation of cases for prosecution to effectively control 
and deter this crime category.
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Se n a t e  J u d ic ia r y  C o m m it t e e

Se n a t o r  Pa t r ic k  Ro d e y . C h a ir m a n
S e n a t o r  T im  K e l l y . V ic e -C h a i r  

S e n a t o r  Ia n  Fa ik s  

S e n a t o r  R i c k  H a l f o r d  

S e n a t o r  Ro b e r t  Z ie g l e r . S r .

A l a s k a  St a t e  L e g is l a t u r e

J A N U A R Y  31, 1986

TO: M I K E  S P A A N

FROM: A N N  P L U N K E T T

As p r o m i s e d ,  I'm l e a v i n g  y o u  r e l e v a n t  p o r t i o n s  of the 
1977 A l a s k a  C r i m i n a l  C o d e  R e v i s i o n ,  as w e l l  as the 
" o r i g i n a l "  c o n s p i r a c y  bi l l  i n t r o d u c e d  b y  J o h n  L i s k a  in 
1984. T h e  l a n g u a g e  c o n t a i n e d  in Sec. 1 of our SB139, 
n a r r o w i n g  the w o r d i n g  to c o n t r o l l e d  s u b s t a n c e s  and 
p r o s t i t u t i o n ,  is a R o d e y  a m e n d m e n t .

Po u c h  V
Ju n e a u , A laska  99811

(907) 4 6 5 -3 7 1 7

If y o u  h a v e  any m o r e  q u e s t i o n s ,  ju s t  call. See you 
o n  T h u r s d a y .
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S e n a t o r  P a t r i c k  R o d ey , C h a i r m a n  
S e n a t o r  T im  K ell y ,  V ic e -C i i a i r  

S e n a t o r  Ja n  Fa ir s  

S e n a t o r  R ;c k  H a l f o r d  

S f n a t o r  Ro b e r t  Z ie g l e r . S r .

Po u c h  V
Ju n e a u , A laska  99811

(9C7) 4 6 5 -3 7 1 7

J a n u a r y  21, 19 8 6

U.S. A t t o r n e y  M i c h a e l  S p a a n  
70 1  C S t r e e t  
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Mr. Spaan:

T h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  w i l l  b e  h e a r i n g  S e n a t e  Bill 
139, "An A c t  r e l a t i n g  t o  t h e  c r i m e  o f  c o n s p i r a c y , "  o n  
T h u r s d a y ,  F e b r u a r y  6 , a t  1: 3 0  p.m. Y o u  are i n v i t e d  to 
a t t e n d  a n d  s h a r e  y o u r  c o m m e n t s  w i t h  m e m b e r s  of t h e  
c o m m i t t e e .

E n c l o s e d  y o u  w i l l  f i n d  a c o p y  of SB 139; if y o u  r e q u i r e  a n y  
f u r t h e r  i n f o r m a t i o n ,  p l e a s e  c o n t a c t  A n n  P l u n k e t t  at 
4 6 5 - 3 7 1 7 .

P a u r i c k  M. R o d e y

E n e l .
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S e n a t o r  T im  K e l l y . V i c e - C h a ir  

S e n a t o r  Ia n  Fa ir s  

S e n a t o r  R ic k  H a l f o r d  

S e n a t o r  Ro b e r t  Z ie g l e r .  S r .

i l l  lU V i l l  a  —— >  _  . 1U U C H V
J u n e a u ,  A l a s k a  99811 

(907)465-3717

J a n u a r y  23, 1986

H a r o l d  M. B r o w n  
A t t o r n e y  G e n e r a l  
P o u c h  K
J u n e a u ,  A K  . 9 9 8 1 1

T h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  w i l l  b e  h e a r i n g  S e n a t e  Bill 
139, "An A c t  r e l a t i n g  to t h e  c r i m e  of c o n s p i r a c y , "  o n  
T h u r s d a y ,  F e b r u a r y  6 , at 1:30 p.m. Y o u  are i n v i t e d  to  
a t t e n d  a n d  s h a r e  y o u r  c o m m e n t s  w i t h  m e m b e r s  of t h e  
c o m m i t t e e .

E n c l o s e d  y o u  w i l l  f i n d  a c o p y  of S B  139; if y o u  r e q u i r e  a n y  
f u r t h e r  i n f o r m a t i o n ,  p l e a s e  c o n t a c t  A n n  P l u n k e t t  at 
4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y

E n e l .
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IN T H E  H O USE

H O U S E  B I L L  NO. 626 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F or a n  Act e n t i t l e d :  "Ar. Act r e l a t i n g  to the c r i m e  of c o n s p i r a c y . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. A S  1 1 . 3 1  is a m e n d e d  by  a d d i n g  new s e c t i o n s  to read:

Sec. 1 1 . 3 1 . 1 2 0 .  C O N S P I R A C Y .  (a) A n  o f f e n d e r  c o m m i t s  the crime 

o f  c o n s p i r a c y  if, w i t h  the intent, to p r o m o t e  or f a c i l i t a t e  an i l l e g a l

activity, the o f f e n d e r  a g rees w i t h  one or  more p e r s o n s  to e n g a g e  in or  

c ause the p e r f o r m a n c e  of that a c t i v i t y  a nd the o f f e n d e r  or  one of the 

p e r s o n s  does a n  o v e r t  act in f u r t h e r a n c e  of the c o n s p i r a c y .

(b) If a n  o f f e n d e r  c o mmits t he c r i m e  of c o n s p i r a c y  a nd knows 

that a p e r s o n  w i t h  w h o m  the o f f e n d e r  c o n s p i r e s  to c o m m i t  a c r i m e  has 

c o n s p i r e d  or  w i l l  c o n s p i r e  w i t h  a n o t h e r  p e r s o n  or p e r s o n s  to c o mmit 

the same c r i m e ,  the o f f e n d e r  is g u i l t y  of  c o n s p i r i n g  w i t h  that o t h e r  

p e r s o n  or p e r s o n s  to c o mmit that crime, w h e t h e r  or n o t  t he o f f e n d e r  

k n ows their i d e n t i t i e s .

(c) In  a p r o s e c u t i o n  u n d e r  thi s  section, it is not a d e f e n s e

(1) that the d e f e n d a n t  b e l o n g s  to a class of p e r s o n s  w ho by 

d e f i n i t i o n  a r e  l e g a l l y  i n c a p a b l e  i n  an  i n d i v i d u a l  c a p a c i t y  of c o m­

mi t t i n g  the c r i m e  that is the o b j e c t  of the con s p i r a c y ;  or

(2) that a p e r s o n  w i t h  w h o m  the d e f e n d a n t  c o n s p i r e s  could 

n ot be g u i l t y  of the c r ime that is the object o f  the c o n s p i r a c y

b e c a u s e  of

(A) lack of c r i m i n a l  r e s p o n s i b i l i t y  or o t h e r  legal 

i n c a p a c i t y  or  e x e m ption;

(B) u n a w a r e n e s s  of the c r i m i n a l  n a t u r e  of the c o n duct

- 1 -  HB 626



1 in  q u e s t i o n  or  of the c r i m i n a l  p u r p o s e  of the d e f e n d a n t ;  or

2 (C) any o t h e r  f a c t o r  p r e c l u d i n g  the c u l p a b l e  m e n t a l

3 s t a t e  r e q u i r e d  for the c o m m i s s i o n  of the crime.

4 (d) I n  a p r o s e c u t i o n  u n d e r  this section, it is a d e f e n s e  that,

5 if the c r i m i n a l  o b j e c t i v e  w e r e  a c h i e v e d ,  the d e f e n d a n t  w o u l d  n ot be

6 l e g a l l y  a c c o u n t a b l e  u n d e r  AS 1 1 . 1 6 . 1 2 0 ( b )  for the c o n d u c t  of the

7 p e r s o n  w i t h  w h o m  the d e f e n d a n t  conspired.

8 (e) In a p r o s e c u t i o n  u n d e r  this s e c t i o n  it is an  a f f i r m a t i v e

9 d e f e n s e  that the d e f e n d a n t ,  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a v o l u n -

10 tary a nd c o m p l e t e  r e n u n c i a t i o n  of the d e f e n d a n t ' s  crimi n a l  intent,

11 gav e  t i m e l y  w a r n i n g  to law e n f o r c e m e n t  a u t h o r i t i e s  or o t h e r w i s e  m a d e

12 p r o p e r  e f fort to p r e v e n t  the c o m m i s s i o n  of the crime that was the

13 o b j e c t  of the c o n s p iracy. R e n u n c i a t i o n  by  one c o n s p i r a t o r  d oes not

14 a f fect the l i a b i l i t y  of a n o t h e r  c o n s p i r a t o r  w h o  does not j o i n  in the

15 r e n u n c i a t i o n .

16 (f) The l i a b i l i t y  of a c o n s p i r a t o r  for o f f e n s e s  c o m m i t t e d  in

17 f u r t h e r a n c e  of the con s p i r a c y ,  i n c l u d i n g  a crime that is the o b j e c t  of

18 the con s p i r a c y ,  shall be d e t e r m i n e d  u n d e r  AS  11.16.

19 (g) C o n s p i r a c y  is a

20 (1) class A  f e l o n y  if the o b j e c t  of the c o n s p i r a c y  is a

21 c r ime p u n i s h a b l e  as an u n c l a s s i f i e d  felon/;

22 (2) class B f e lony if the o b j e c t  of the c o n s , i r a c y  is a

23 crime p u n i s h a b l e  as a class A  felony;

24 (3) class C f e lony if the o b j e c t  of the c o n s p i r a c y  is a

25 crime p u n i s h a b l e  as a class B or class C felony.

26 (h) In this s e c t i o n  " i l l e g a l  a c t i v i t y "  m e a n s  an o f f e n s e

27 (1) a g a inst the p e r s o n  u n d e r  AS 11.41, p u n i s h a b l e  as a

28 felony;

29 (2) a g a i n s t  p r o p e r t y  u n d e r  AS 11.46, p u n i s h a b l e  as a class
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A o r  c l a s s  B f e l o n y ;

(3) against p u b l i c  a d m i n i s t r a t i o n  u n d e r  AS 11.56, p u n i s h­

ab l e  as a felony;

(4) a g a i n s t  p u b l i c  o r d e r  u n d e r  A S  11.61, p u n i s h a b l e  as a

f e l o n y ;

(5) i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  u n d e r  AS 11.71, p u n i s h­

abl e  as an u n c l a s s i f i e d ,  class A, or class B felony; or

(6) i n v o l v i n g  a l c o h o l i c  b e v e r a g e s  u n d e r  AS 04, p u n i s h a b l e

as a felony.

Sec. 11.31.125. D U R A T I O N  OF  C O N S P I R A C Y  F O R  P U R P O S E S  OF L I M I T A­

T I O N S  OF  ACTIONS. (a) F or p u r p o s e s  of a p p l y i n g  AS 12.10 g o v e r n i n g  

l i m i t a t i o n s  of a c t ions, in a p r o s e c u t i o n  u n d e r  AS 11 . 3 1 . 1 2 0 ,  c o n­

s p i r a c y  is a c o n t i n u i n g  c o u r s e  of c o n d u c t  that t e r m i n a t e s

(1) w h e n  the c r i m e  that is its o b j e c t  is c o m p leted;

(2) w h e n  the a g r e e m e n t  is a b a n d o n e d  by  the d e f e n d a n t  an d  by 

the p e r s o n  w i t h  w h o m  the d e f e n d a n t  agreed; or

(3) as to an i n d i v i d u a l  d e f e n d a n t ,  w h e n  the d e f e n d a n t

a b a n d o n s  the a g r e e m e n t  by a d v i s i n g  the p e r s o n  w i t h  w h o m  the d e f e n d a n t  

a g r e e d  of the d e f e n d a n t ' s  a b a n d o n m e n t  or the d e f e n d a n t  i n f orms law 

e n f o r c e m e n t  a u t h o r i t i e s  of the e x i s t e n c e  of the c o n s p i r a c y  and of the 

d e f e n d a n t ' s  p a r t i c i p a t i o n  in it.

(b) F or p u r p o s e s  of (a)(2) of this section, a b a n d o n m e n t  of an 

a g r e e m e n t  is r e b u t t a b l y  p r e s u m e d  if n e i t h e r  the d e f e n d a n t  n o r  a n y o n e  

w i t h  w h o m  the lefendant c o n s p i r e d  doe s  an o v ert act in f u r t heranct of 

the c o n s p i r a c y  d u r i n g  the a p p l i c a b l e  p e r i o d  of l i m i tations.

* Sec. 2. AS 1 1 . 3 1 . 1 4 0  is a m e n d e d  to read:

Sec. 11.31.140. M U L T I P L E  C O N V I C T I O N S  BARRED. (a) It is not a

d e f e n s e  to a p r o s e c u t i o n  u n d e r  A S  1 1 . 3 1 . 1 0 0  - 1 1 . 3 1 . 1 20 [AS 1 1 . 3 1 . 1 0 0

O R  AS  11.31.110] that the crime that is the o b j e c t  of the a t t e m p t ^

- 3 -  HB 626



1 co n s p i r a c y , or  s o l i c i t a t i o n  j a s  a c t u a l l y  c o m m i t t e d  p u r s u a n t  :o the

2 attempt, co n s p i r a c y ,  or s o l i c i t a t i o n .

3 (b) A p e r s o n  m a y  not be c o n v i c t e d  of m o r e  t han o ne c r i m e  d e f i n e d

4 by AS  1 1 . 3 1 . 1 0 0  - 1 1 . 3 1 . 1 2 0  [AS 1 1 . 3 1 . 1 0 0  O R  AS 11 . 3 1 . 1 1 0 ]  for c o nduct

5 d e s i g n e d  to c o mmit or c u l m i n a t e  in c o m m i s s i o n  of the sam e  crime.

6 (c) A  p e r s o n  m ay not be c o n v i c t e d  on the b a s i s  of the same

7 c o urse of c o n d u c t  of b o t h  (1) a crime d e f i n e d  by AS 1 1 . 3 1 . 1 0 0  - 11.-

8 3 1 .120 [AS 1 1 . 3 1 . 1 0 0  OR  AS 1 1 . 3 1 . 1 1 0 ] ;  and (2) the c r ime that is the

9 object of the attempt, c o n s p i r a c y ,  or soli c i t a t i o n .

10 (d) This s e c t i o n  does not b a r  i n c l u s i o n  of m u l t i p l e  c o u n t s  in a

11 s i ngle i n d i c t m e n t  or i n f o r m a t i o n  c h a r g i n g  c o m m i s s i o n  of a c r ime de-

L2 fined by AS 1 1 . 3 1 . 1 0 0  - 1 1 . 3 1 . 1 2 0 [AS 1 1 . 3 1 . 1 0 0  O R  AS 11 . 3 1 . 1 1 0 ]  and

13 c o m m i s s i o n  of the crime that is the object of the a t t e m p t , c o n s p i r a cy,

14 or s o l i c i t a t i o n .

15 (e ) If a p e r s o n  c o n s p i r e s  to commit m o r e  t h a n  one c r i m e  u n d e r

16 AS 11.31.120, the p e r s o n  c o m m i t s  onl y  one crime of c o n s p i r a c y  if the

17 m u l t i p l e  crimes are the o b ject of the same a g reement.
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to o rde r by Chairman B u s se ll a t 1 :43  p .m . .
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Number 0030 

Number 0035

n

R o l l  was taken and he read the b i l l s  up fo r  
c o n s id e ra t io n  today . S tates tha t HB 562 had 
a CS prepared wh ich f a i le d  to answer the 
ques t io n s  and prob lem s be fo re  the troopers  
and the c it y  o f Anchorage . I t  is  noted th a t 
the re  w i l l  be fu r th e r  work on HB 562.

Chairman B u s se ll tu rn s  the tim e to HB 626.

Gayle H o re ts k i comes b e fo re  the comm ittee. 
"Th is  b i l l  adds a d d it io n a l sec t io n s  to the 
c r im in a l law  fo r  c o n sp ira c y . Host s ta tes  
have some laws f o r  c o n sp ira c y . When the 
c r im in a l code was adopted in  1986, the 
consp iracy  s ec t io n s  were not adopted because 
o f the b e l i e f  o f la c k  o f need . Now we have 
to prove th a t someone attempted to commit a 
c r im e . Very hard to d o ."

Ms. H o re ts k i r e fe r s  to " i l l e g a l  a c t iv i t y " .  
Reads s ec t io n  ( h ) , page 2 .

(h ) In  t h is  s e c t io n  " i l l e g a l  a c t iv it y "  means 
an o ffense

(1 ) a g a in s t  the person under AS 1 1 .4 1 , 
p u n is h a b le  as a f e lo n y ;

(2 ) a g a in s t  p ro p e rty  under AS 11 .46 , 
p u n is h a b le  as a c la s s  A or c la s s  B fe lo n y ;

(3 ) a g a in s t  p u b l ic  a d m in is t ra t io n  under AS 
1 1 .5 6 , p u n is h a b le  as a fe lo n y ;

(4 ) a g a in s t  p u b l ic  o rd e r under AS 11 .6 1 , 
p u n is h a b le  as a f e lo n y ;

(5 ) in v o lv in g  c o n t ro lle d  substances under AS
1 1 .7 1 , p u n is h a b le  as an u n c la s s if ie d ,  c la ss  
A o r c la s s  B fe lo n y ; o r

(6 ) in v o lv in g  a lc o h o lic  beverages under AS 
0 4 , p u n is h a b le  as a f e lo n y .

HB 626 re q u ire s  th a t a person do t h in g s .
Sec. (a ) page 1. An o ffe n d e r  commits the 
crim e o f consp iracy  i f ,  w ith  the in t e n t  to 
promote or f a c i l i t a t e  an i l l e g a l  a c t iv i t y ,  
the o ffe n d e r  agrees w it h  one o r more persons 
to engate in  or cause the performance o f 
th a t a c t iv i t y  and the o ffe n d e r  o f one o f the 
persons does an o ve rt act in  fu rth e rance  o f 
the c o n sp ira c y .

HJ -2- 03/28/84



There w i l l  be p ro v is io n s  fo r  a person to 
back out o f the c o n sp ira c y . I t  is  taken 
from e x is t in g  la w . P e n a lt ie s  are  o u t lin e d  
on page 2 .

Number 0175

M u lt ip le  c o n v ic t io n  ba rred  is  taken from 
e x is t in g  law .

Rep. Barnes asks Ms. H o re ts k i i f  she 
supports t h is  b i l l  as i s .

Ms. H o re ts k i answers yes .

Rep. Haves asks i f  p r o s t it u t io n  is  covered 
in  t h is  b i l l .  The answer is  no .

Number 0210 Rep. Barnes moves and asks unanimous consent 
to pass HB 626 from  committee w ith  
in d iv id u a l  recommendations. There is  no 
o b je c t io n .

Number 0220 W ith  no fu r t h e r  bus iness  to come be fo re  the 
comm ittee, Chairman B u s se ll ad jo u rn s  at 1 :53
p • HI • •
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V IC E-C H A IR M A N  
J u d i c i a r y  

L n g l s l o l l v o  R e g u l a t i o n s  R o v lo w

M E M B E R
R e s o u r c e s .

R u l e s
F i n a n c e  —  S u b .  C o m .  L a b o r

March 28, 1984

M E M O R A N D U M

TO: J u d ic ia r y  Committee

FROM: Rep. John J . 'L is k a  -

/  N  ' 1 > /  ^  W A
REFERENCE: The purpose o f H B  6 2 6 -"An ,A c t " r e la t in g  to the crim e o f

c o n sp ira c y " ; ''' " > v  X t '  - \
!  r  7 - ^  ‘ > \

The purpose io  to make e a s ie r  t h e ’a r r e s t  o f  in d iv id u a ls  who are  in v o lv e d  
in  the p la n n in g  and o r g a n iz a t io n  o f  c r im in a l a c t i v i t i e s . Such as 4 rug 
d e a le rs  and p o rn o g rd p h e rs .'. : r  ~ * - j  • j •“ ’ *" :

1 z p l - z  V  “f / /
The f o l lo w in g  m a te r ia l is  a t ta c h e d : — _7 • '. —r  — 7 i

A. A laska  S ta tu te  11 , Chapter 31-attem pt and s o l i c i t a t io n .

B. Department o f P u b lic  S a fe ty  p o s it io n  p ape r .

C. F is c a l N ote .

D. A r t ic le s  on o rga n ize d  c r im e . ---  -

1. From B it a l  Speeches o f the  Day - "Combatting O rgan ized Crime".

2 . Newsweek - "How the Mob R e a l ly  W orks" , January 5 , 1981.

3 . New’sweek - "A S quea le rs  S ec re ts" , January 5 , 1981.
"And Now the I s r a e l i  M a fia"

4 . Newsweek - "Rico the E n fo rc e r" , August 20 , 1979.

5 . Bus iness Week " In ves tm en t" , January 10, 1983.

6 . Newsweek - " L ife  in  H id in g " , January 5 , 1981.

7 . N a t io n s  Business - "Bad News f o r  Labor R acke tee rs" , Oct. 1982.

8 . Business Week - "A New P lo y  to F ig h t  T akeovers" , May 24, 1982.
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D E P A R T M E N T  OF LAW

CRIMINAL D, VISION

O c t o b e r  17, 1984

BILL SHC.F FIELD, GOVERNOR

REPLY TO

X  OFFICE OF THE CHIEF FROSECU 
POUCH KC
JUNEAU. ALASKA 998 f f 

PHONE: (907) -*65-3-128

□  OFFICE OF SPECIAL PROSECUTIC 
AND APPEALS 

1031 WEST JTH AVENUE. SUITE j  
ANCHORAGE. ALASKA 99501-599 

PHONE. (907) 279-7A2A

Ms. E l i z a b e t h  H i c k e r s o n  
S e n a t e  A d v i s o r y  C o u n c i l  
1024 W. 6th A v e n u e ,  S u i t e  203 
A n c h o r a g e ,  A K  99501

D e a r  Ms. H i c kerson:

T h i s  is in r e s p o n s e  to y o u r  S e p t e m b e r  13 l e t t e r  to 
A s s i s t a n t  A t t o r n e y  G e n e r a l  G a y l e  H o r e t s k i ,  r e q u e s t i n g  th i s  
D e p a r t m e n t ' s  p o s i t i o n  on  c o n s p i r a c y  l e g i s l a t i o n  a l o n g  the lines 
of H B  626, i n t r o d u c e d  last s e s s i o n .  As w e  d i s c u s s e d  d u r i n g  o u r  
t e l e p h o n e  c o n v e r s a t i o n  last w e e k ,  th i s  D e p a r t m e n t  is g e n e r a l l y  
in f a v o r  of some ty p e  of c o n s p i r a c y  law. H o wever, w e  do  n o t  
t h i n k  t h a t  it is a p p r o p r i a t e  t h a t  s u c h  a law be p a s s e d  r i g h t  
now, n o r  do w e  t h i n k  t h a t  law e n f o r c e m e n t  in A l a s k a  is b e i n g  
a d v e r s e l y  a f f e c t e d  w i t h o u t  a c o n s p i r a c y  l a w  at the p r e s e n t  
t i m e .

A s  you know, c o n s p i r a c y  laws c a n  e a s i l y  c r e a t e  
u n f o r e s e e n  legal and t a c t i c a l  p r o b l e m s  w h i c h  a rise w h e n e v e r  the 
c l a s s  of p o t e n t i a l  c o - d e f e n d a n t s  is e x p a n d e d .  F o r  e x a m p l e ,  the 
u s u a l  p r o b l e m s  w i t h  u s i n g  c o - d e f e n d a n t  s t a t e m e n t s  are f u r t h e r  
c o m p o u n d e d  w h e n  m o r e  a n d  m o r e  p e o p l e  a r e  c h a r g e d  or c a n  b e  
c h a r g e d  as c o n s p i r a t o r s .  M o r e  i m p o r t a n t l y ,  and of p r i m a r y  
c o n c e r n  to us at this time, is t h a t  the e x i s t e n c e  of a 
c o n s p i r a c y  law m a k e s  it p o s s i b l e  for a g r e a t e r  n u m b e r  of 
w i t n e s s e s  to a s s e r t  f i f t h  a m e n d m e n t  r i g hts, e v e n  if t h e y  a r e  
n o t  c h a r g e d .  As a r e s u l t  of s u c h  c l a i m s ,  the s t a t e  w i l l  b e  
f o r c e d  to g i v e  m o r e  a n d  m o r e  g r a n t s  o f  i m m u n i t y  in o r d e r  to 
o b t a i n  n e e d e d  t e s t i m o n y .  W e  b e l i e v e  t h a t  e x p a n d i n g  the n u m b e r  
of i m m u n i t y  g r a n t s  is i n a p p r o p r i a t e  (1 ) b e c a u s e  of the 
u n s e t t l e d  n a t u r e  of the lav; o n  i m m u n i t y  in Alaska, a n d  (2) 
b e c a u s e  u n n e c e s s a r y  g r a n t s  of i m m u n i t y  s u b j e c t  w i t n e s s e s  to 
li nes cf c r o s s - e x a m i n a t i o n  t h a t  a r e  d e t r i m e n t a l  to t h e  
p r o s e c u t i o n  in any c r i m i n a l  case.

F o r  t hese r e a s o n s  w e  d o  n o t  f a v o r  a c o n s p i r a c y  law at 
this t i m e  and, if o n e  is u l t i m a t e l y  to b e  i n t r o d u c e d  a t  some 
p o i n t  in the future, it m u s t  b e  l i m i t e d  in such a w a y  as to 
a v o i d  the p r o b l e m s  r a i s e d  above.

As I m e n t i o n e d  to y o u  o v e r  the p h o n e ,  we do not t h i n k  
ou r  p r o s e c u t i o n  p r o g r a m  is s u f f e r i n g  b e c a u s e  w e  do not h a v e  a
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P a g e  2

s t a t e  c o n s p i r a c y  law. A t  the p r e s e n t  t i m e  we have a c l o s e  
w o r k i n g  r e l a t i o n s h i p  w i t h  the U n i t e d  S t a t e s  A t t o r n e y ' s  O f f i c e  
for the D i s t r i c t  of A l a s k a  w h e r e b y  a p p r o p r i a t e  c a s e s  ha v e  b e e n  
p r o s e c u t e d  in f e d e r a l  c o u r t  u n d e r  a p p l i c a b l e  c o n s p i r a c y  laws 
an d  w e l l - s e t t l e d  f e d e r a l  i m m u n i t y  p r o v i s i o n s .  The S t a t e  of 
A l a s k a  is p a r t i c i p a t i n g  in the U.S. D e p a r t m e n t  of J u s t i c e  
C r o s s - D e s i g n a t i o n  Program, w h i c h  p e r m i t s  s t a t e  p r o s e c u t o r s  to 
b e c o m e  s p e c i a l l y  d e s i g n a t e d  a s s i s t a n t  U.S. a t t o r n e y s  to h a n d l e  
c r i m i n a l  c a s e s  in fede r a l  c o u r t  u n d e r  the d i r e c t i o n  of the U.S. 
A t t o r n e y  for A l a s k a .  T h e r e f o r e  if the s t ate u n c o v e r s  a large 
n a r c o t i c s  c o n s p i r a c y ,  for ex a m p l e ,  it c a n  be  p r o s e c u t e d  in 
f e d e r a l  c o u r t  b y  the state p r o s e c u t o r  w h o  is m o s t  f a m i l i a r  w i t h  
the c a s e  b e c a u s e  of his or h e r  i n v o l v e m e n t  in the i n i t i a l  
i n v e s t i g a t i o n .

W e  h o p e  w e  ha v e  b e e n  r e s p o n s i v e  to y o u r  concerns, and 
we a p o l o g i z e  fcr the d e l a y  in g e t t i n g  b a c k  to you.

V e r y  t r u l y  y o u r s ,

N O R M A N  C. G O R S U C H
A T T O R N E Y  G E N E R A L

D A N I E L  W. H I C K E Y  
C H I E F  P R O S E C U T O R

D e a n  J. G u ^ m e l i  
A s s i s t a n t a t t o r n e y  G e n e r a l
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Alaska is the only state that does not have a conspiracy statute. Presently law 

enforcement agencies are unable to charge suspects with a felony even if they can 
prove that a crime was planned with every intention of carrying it out.
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CONTINUATION of FISCAL NOTE ANALYSIS
Fo r  Bi l l/Resolut ion No. SB 139

^ h i s  b i l l  m a k e s  it a c r i m e  for t w o  or m o r e  n e r s o n s  to 
" c o n s p i r e "  t o g e t h e r  to v i o l a t e  s t a t e  or m u n i c i p a l  l a w s  r e g a r d i n g  
d r u g s  and p r o s t i t u t i o n .  E n a c t m e n t  o f 'this b i l l  w i l l  p e r m i t  s t a t e  
a t t o r n e y s  to p r o s e c u t e  c o n s p i r a t o r s  e v e n  t h o u g h  the c r i m e  t h a t  
w a s  the o b j e c t  of  a c o n s p i r a c y  m a y  n o t  h a v e  b e e n  c o m p l e t e d .

W i t h  the l i m i t s  set b y  the b i ll, the m a j o r  f o c u s  o f  
e n f o r c e m e n t  a t t e n t i o n  w i l l  b e  u p o n  the m a j o r  n a r c o t i c s  r i n g s  
w h i c h  h a v e  a p p e a r e d  in the s t a t e  d u r i n g  the last f e w  y e a r s .

I n v e s t i g a t i o n  a n d  p r o s e c u t i o n  of l a r g e - s c a l e  d r u g  
t r a f f i c k i n g  c a s e s  is e x t r e m e l y  t ime-cor .uming a n d  l a b o r  
i n t e n s i v e .  M a j o r  n a r c o t i c s  r i n g s  a r e  c a r e f u l l y  p l a n n e d  a n d  
o r g a n i z e d ,  a n d  it r e q u i r e s  the s a m e  d e g r e e  of  p l a n n i n g  a n d  
o r g a n i z a t i o n  to d e t e c t ,  i n v e s t i g a t e ,  i n f i l t r a t e ,  a n d  u l t i m a t e l y  
b r e a k  the rings. A  g o o d  e x a m p l e  is the s i n g l e  b i g  d r u g  c a s e  that 
the s t a t e  w a s  a b l e  to p u r s u e  in FY  85 -- the " B l a c k  G o l d "  h e r o i n  
r i n g  in A n c h o r a g e .  T h e  c a s e  i n v o l v e d  29 s e p a r a t e  i n d i v i d u a l s  
(most c h a r g e d  w i t h  s e l l i n g  h e r o i n ) , a l m o s t  all o f  w h o m  w e r e  
g r a n t e d  s e p a r a t e  trials, thus c r e a t i n g  29 c a s e s  o u t  o f  a s i n g l e  
o p e r a t i o n /  So f a r  t h e r e  h a v e  b e e n  n o  a c q u i t t a l s ,  a l t h o u g h  a f e w  
d e f e n d a n t s  h a v e  f l e d  the s t a t e  a n d  a r e  n o w  f u g i t i v e s .

T h e  " B l a c k  G o l d "  i n v e s t i g a t i o n  r e q u i r e d  the " f u l l - t i m e "  
(12 h o u r s  a day, 6 or 7 days a w e e k )  d i r e c t i o n  a n d  l e g a l  
a s s i s t a n c e  o f  two e x p e r i e n c e d  p r o s e c u t o r s  f o r  o v e r  t w o  m o n t h s .
In a d d i t i o n  to o b t a i n i n g  o v e r  25 s e a r c h  w a r r a n t s ,  the p r o s e c u t o r s  
c o n s u l t e d  o n  a daily, s o m e t i m e s  h o u r l y ,  b a s i s  w i t h  a n d  g u i d e d  the 
e f f o r t s  of t h r e e  t e a m s  of o f f i c e r s :  a " s u r v e i l l a n c e "  t e a m
v a r y i n g  f r o m  1 0 - 2 0  o f f i c e r s  to k e e p  t r a c k  of  the m e m b e r s  o f  t h e  
ring; a " b u y "  t e a m  o f  4-8 o f f i c e r s  w o r k i n g  c l o s e l y  w i t h  
i n f o r m a n t s  to p u r c h a s e  n a r c o t i c s ;  a n d  a n  " i n v e s t i g a t i o n "  t e a m  of 
2-6 o f f i c e r s  w h o  c o m p i l e  t' l e p h o n e  r e c o r d s  a n d  o t h e r  e v i d e n c e  in 
o r d e r  to d i s c o v e r  l inks b e t w e e n  i n d i v i d u a l s  a n d  o r g a n i z a t i o n s .

U n d e r  a c o n s p i r a c y  law, the s c o p e  of e n f o r c e m e n t  
a u t h o r i t y  w o u l d  b e  e x p a n d e d  to i n c l u d e  m o r e  p e r s o n s  i n v o l v e d  in 
the ring, l e a d i n g  to l a r g e r  a n d  m o r e  c o m p l i c a t e d  i n v e s t i g a t i o n s  
a n d  p r o s e c u t i o n s ,  b u t  l e a d i n g  to m o r e  e f f e c t i v e  e n f o r c e m e n t  o f  
o u r  d r u g  laws. E f f e c t i v e  e n f o r c e m e n t  o f  t h e s e  laws, e s p e c i a l l y  
at this p o i n t  in A l a s k a ' s  h i s t o r y ,  is c r i t i c a l .  W i t h  the o p e n i n g  
of the n e w  i n t e r n a t i o n a l  w i n g  at the A n c h o r a g e  a i r p o r t ,  t h e r e  has 
b e e n  an i n c r e a s e  in the n u m b e r  of i n t e r n a t i o n a l  f l i g h t s  w i t h  
p a s s e n g e r s  " o f f - l o a d i n g "  in A n c h o r a g e .  W i t h  n e w  r o u t e s  o f  a c c e s s
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to A l a s k a ,  a n d  n e w  t y p e s  to d r u g s  to deal in, t r a f f i c k e r s  w i l l  
h a v e  a f i e l d  day. W e  m u s t  try to p r e v e n t  the i n f i l t r a t i o n  i n t o  
the s t a t e  of  n e w  o r g a n i z a t i o n s  i n t e n d e d  to f i l l  the v o i d  l e f t  b y  
the p r o s e c u t i o n  o f  the R e s e k - M a r i n  f a m i l y  (FY 84), the B l a c k  G o l d  
r i n g  (FY 85) and, m o s t  r e c e n t l y ,  the A z z a r e l l a - S e r r a  
o r g a n i z a t i o n s  (FY 86).

C o n s i d e r i n g  the i n c r e a s e  in s o p h i s t i c a t e d  n a r c o t i c s  
t r a f f i c k i n g ,  a n d  the e f f o r t s  n e c e s s a r y  to a d e q u a t e l y  m e e t  this 
t h r eat, the D e p a r t m e n t  o f  L a w  b e l i e v e s  t h a t  t h e  d e d i c a t e d  
s e r v i c e s  o f  at l e a s t  one f u l l - t i m e  a t t o r n e y  in A n c h o r a g e  w i l l  b e  
r e q u i r e d  to e f f e c t i v e l y  c a r r y  o u t  c o n s p i r a c y  p r o s e c u t i o n s  u n d e r  
this l e g i s l a t i o n .
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F u n d  S u m m a r y  - S3 139

A t t o r n e y  IV T o t a l

7 1 0 0 0 60.0 60.0

7 2 0 0 0 4.5 4.5

7 3 0 0 0 11.2 11.2

7 4 0 0 0 3.5 3.5

7 5 0 0 0 1.5 1.5

T O T A L 80.7 80.7

FY  87 c o s t s  a r e  on  a 10 mon t h ,  f i r s t - y e a r  ba s i s .  C o s t s  
b e y o n d  F Y  87 a r e  on a 12 mo n t h ,  f u l l - > = a r  b a s i s ,  less 
o n e - t i m e  costs, a n d  i n c l u d i n g  a 3 % a n n u a l  i n f l a t i o n  
factor.
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Position T i l lc A t t o r n e y  IV
Time Status 

PFT

S ta l f  Mon i l i s
'.0

RP Number

No. of Positions
1

Location

Anchorage

Range/Step Dare. Unit
V

Election District 

8

Guv:

Type of Expenditure Amount

1 2 3

Salarv 46 ,870
Benefits 13,174
Premium Pay
Oilier

Tolal Personal Services 60 .044

Travel 4 ,500
Contractual 11 ,180
Commodities 3 ,500
Equipment 1 ,500
Oilier

Tolal Cost 80 .724

Receipt  Code Funding Source
Federal Receipts inn?
G.  F. Mat ch JAM.
General Funds 100-1
I-A Receipts 1005
Program Receipts 1028

CIP Receipts 1061

Other

I Im i ; r  1 i i i f
For U&M Use Only

Key Number _

80.724

r .T V.v.T r .- m ' r

Justification

T liis  p o s it io n  is  requested to p ro v id e  p ro secu tion  
se rv ic e s  o f de fendants who consp ire  to v io la t e  
s ta te  and m u n ic ip a l laws re g a rd in g  drugs and 
p r o s t i t u t io n . In v e s t ig a t io n  and p ro secu tion  of 
la rg e - s c a le  drug t r a f f ic k in g  cases is  extrem e ly  
time consuming and la b o r  in te n s iv e  and w i l l  
re q u ire  a minimum o f one f u l l- t im e  a t to rn e y . 
A l lo c a t io n  to the fu l l- w o r k in g  le v e l o f  A ttorney 
IV is  recommended because o f the se rio usness  o f 
the crimes b e in g  p rosecuted .

R eq ues t  For  
N e w  Pos i t ion

A gency

DRU
Component

Department o f Law

Prosecution

.ThircLJvdicla L -D ls tric t
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